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WENDL  et  «1.  V.  PUBR8T  et  al-f 
(Bapreme  Court  of  OregoD.  Nov.  11,  lOlB.) 

1.  Wills  (1  288*}  —  Pbobati  —  Bubdsn  or 
Pboov. 

The  burden  of  proof  la  on  the  proponent  of 
a  will  to  otabliah  every  fact  Decessair  to  show 
the  proper  execution  of  a  valid  will. 

lEd.  Note.— For  other  cases,  see  WIUb,  Cent 
Dig.  §1  653-661:  Dec.  Dig.  %  288.*] 

2.  Wills  (S  302*)— Siohatuu  bt  T^sutob— 

Evidence. 

Evidence  in  a  will  ocmtett  ianifficiont 
to  show  that  the  signatnte  of  decedent  to  the 
■will  was  a  forgery. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  675.  581,  700-710 ;  Dee.  Dig.  |  802.*] 

3l  Evidbrox  (I  670*)— WxiOHT  or  Bvzdekcb— 

The  evidoice  of  experta  in  all  cases  should 
be  received  and  weighed  with  caution. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  2395;  Dec.  Dig.  1.570.*] 

4.  Wills  (|  227*V— Right  to  Asskbt  Validi- 
TT— Estoppel— Kbprksbstations. 

Representations  by  the  anthorltieB  of  an 
abbey  that  deceased,  dying  at  the  abbey,  had 
made  over  all  his  property  to  it  ood  had  left  no 
will,  will  not  estop  the  authorities  from  claim- 
ing that  the  will  was  executed,  where  such  rep- 
lesentatioDB  were  not  believed  by  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  S49;  Dec.  Dig.  i  227>j 
B.  Wills   (i  802*>—Executioii— Validity— 

SUFFICIENCT  OF  EVIDENCE. 

Evidence  in  a  will  contest  held  sufficient  to 
establish  the  due  execntlon  of  a  will  within 
O.  L.  S  7319,  requiring  a  will  to  be  in  writ- 
ing, ugned  hy  the  testator,  or  by  some  person 
under  his  direction,  in  his  presence,  and  attest- 
ed by  two  or  more  competent  witnesses  sub- 
scribing their  names  to  the  will  in  bis  presence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  575,  581,  700-710;  Dec.  Dig.  %  302.*] 

Department  1.  Appeal  from  Circuit  Court, 
Marion  County;  Wm.  Galloway,  Judge. 

Will  contest  by  John  B.  Wendl  and  anoth- 
er against  Rt  Rev.  Pladdns  Fuerst,  Abbot  oE 
St  Benedlct'a  Abbey  of  Mt.  Angel.  Or.,  and 
others.  Instrument  admitted  to  probata  and 
coiUestants  appeaL  Affirmed. 

Frank  VsAntia,  of  Salem,  Jaa.  L.  Gonley, 
«f  Forttand  (Conley  ft  De  Neffe,  of  Portland, 
on  tbe  brief),  for  appellants.  M.  E.  Posne,  of 
Salon  (W,  T.  Slater,  of  Salem,  on  the  brief), 
tta  ressKindaita, 


'ramset,  J.  R«v.  Emmeran  D.  Wendl,  a 
Roman  Catholic  priest,  died  at  Mt-  Angel, 
Marlon  county.  Or.,  on  the  23d  day  of  No- 
vember, 1910,  at  the  age  of  67  years.  He  had 
never  been  married,  and  be  left  surviving 
him  as  his  sole  heirs  at  law  the  contestants, 
John  B.  Wendl,  hla  brother,  and  Rc^ua 
Wendl,  hla  sister.  The  contestants  are  not 
residents  of  this  state.  They,  too,  are  mem- 
bers of  the  Roman  Oatbollc  C^inrch. 

Rt.  Rev.  Placidus  Fuerst  Is  the  abbot  Of 
St.  Benedicfs  Abbey,  at  Mt  Angel,  and  Very 
Rev.  Adelhelm  Odermatt,  O.  fi.  B.,  Is  the  pri- 
or of  said  abbey. 

The  decedent,  Emmeran  D.  Wendl,,  was  an 
oblate  but  not  a  member  of  the  Order  of  St. 
Benedict  He  made  hla  home  there  for  about 
two  yeara  immediately  prior  to  his  death, 
although  he  had  done  some  clerical  work 
during  that  time  In  Portland.  While  he  was 
at  work  in  Portland,  be  was  stricken  with 
nervous  prosd^tlon  caused  by  overwork.  He 
was  in  St  Vincent's  Hospital  for  a  while,  but 
returned  to  the  abbey  at  Mt  Angel,  and  be- 
came an  oblate  of  the  Order  of  St  Benedict, 
and  remained  at  the  abbey  until  hie  death, 
which  occQtred  November  23, 1910. 

The  decedent  1^  no  real  estate  but  owned. 
>rhen  he  returned  to  the  abbey  from  Port- 
land, a  $3,000  mortgage  and  several  hnndred 
dollars  In  money,  deposited  in  banks,  and  a 
$300  life  insurance  policy,  and  a  small 
library.  The  evidence  falls  to  show  that  he 
had  any  other  property.  Jas.  L.  Conley  was 
appointed  administrator  of  the  estate  of  the 
decedent  by  tlie  county  court  of  Marlon  coun- 
ty, and  letten  of  adminlatratl<Hi  upon  said 
estate  were  issued  to  him. 

On  F^uary  8^  1011,  Very  Ber.  Artoitirfm 
Odramatt,  prior  of  said  abbey,  presented  to  tbe 
county  court  of  Marlon  county  his  petition 
in  due  f  <nrm,  aUeglng  inter  alia  that  said 
decedent,  Bev,  Emnman  D.  Wendl,  died 
at  the  ML  Angel  Abbey,  Blarion  county,  Or., 
on  the  23d  day  of  November,  1910,  and  that 
he  executed  a  certain  instrument  of  writing 
purporting  to  be  hla  last  wUl  and  teotament, 
dated  November  17,  1910,  which  was  duly 
subscribed,  executed,  and  witnessed,  as  re- 
quired by  law.  The  witnesses  who  subserib- 
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•  ed  said  will  as  attesting  witnesses  being  Ber. 

''tllomas  Meier,  O.  S..  B..  and  Rev.  Urban,  O. 
jMth  rediUng  at  said  abbeiy.  Said  pe- 
tltlo'u.aliejfed  all  tbe  facts  necessary  to  be 
set  foF^' ;bd .  such  a  petition  and  annexed 
thereto  a  4ejlii_'ot  ^d  will  and  prayed  for  an 
order  of  saltt.  cpxmty  court  admitting  said 
will  to  probata  SAiA  petition  asked  also 
tbat  Very  Bev.  Ad^elh  Odermatt,  prior 
of  said  abbey,  who  was  naAedJn  said  will  as 
executor  thereof,  be  appointed  ^ecutor  of 
said  will,  wlthont  bonds,  aceor^^  to  the 
terms  of  said  will,  and  praying  41I90 'for  an 
order  revoking  the  appointment  oi  scld/Jtus: 
Lw  Oonley  as  administrator  of  said  estate, 
etc.  The  county  court  of  Marion  connty  'ad- 
mitted said  will  to  probate  In  common  form 
and  made  an  order  revoking  the  letters  of 
aibninlstiatloD  panted  to  said  Jas.  Lk  Contey 
and  generally  granted  the  prayer  of  said 
petition. 

On  Mandi  81,  lAll,  John  B.  Wendl  and 
Bc^lna  Wendl,  as  the  heirs  at  law  of  said 
decedent  filed  In  the  conntgr  oomt  of  Marion 
county  tbelr  petition  in  dae  form  fbr  the 
contest  (HE  said  will,  alining  the  noeossary 
facts  for  sacb  contest  As  grounds  for  such 
oonteet,  said  petition  alleged  that  said  Instru- 
mmt,  purporting  to  be  the  will  of  said  de(»- 
dmt  and  admitted  to  probate  as  stated, 
supra,  was  not  the  will  of  the  decedent; 
tiiat  he  did  not  sign  said  instrument;  that 
it  was  not  witnessed,  signed,  or  published 
J)y  him  as  his  will;  that  It  was  not  attested 
at  his  request  or  in  his  presence ;  and  that 
It  was  not  executed  by  him  at  aJL  The  said 
petition  for  the  contest  of  said  will  alleged 
also  that  the  name  of  the  decedent  was  forg- 
ed thereto.  It  also  alleged  that  the  decedent 
was  in  such  a  condition  mentally  that  he  was 
unable  to  comprehend  the  meaning,  scope, 
or  effect  of  said  instrument,  and  that  said 
will  was  procured  to  be  so  executed  by  the 
decedent  by  the  undue  Influence  of  the  pro- 
ponents, etc  The  proponents  denied  the 
material  averments  of  said  petition,  and  then 
set  up  the  due  execution  of  said  will  and 
asked  tbat  it  be  re-probated  in  solemn  form. 

The  evidence  was  taken  In  the  county 
court,  and  that  court  made  and  entered  an 
order  holding  that  said  will  was  duly  execut- 
ed and  readmitting  said  instrument  to  pro- 
bate ftS  the  last  will  and  testament  of  said 
decedent,  etc.  The  contestants  appealed  from 
said  order  to  the  circuit  court  of  Marion 
county,  and  that  court  affirmed  the  order  of 
the  county  court  admitting  said  Instrument 
to  probate.  The  contestants  appeal  to  this 
court 

Owing  to  the  large  amount  of  evidence,  It 
Is  Impracticable  to  do  more  than  to  refer 
to  the  substance  of  it 

1.  The  proponents  of  the  will  show  by 
many  witnesses  tbat  the  decedent,  during  his 
last  Illness,  and  at  the  time  that  the  will 
was  executed,  was  of  sound  and  disposing 
mind  and  memory,  and  the  contestants  otter- 


ed no  evidence  on  that  point  There  was  no 
evidence  offered  tending  to  prove  that  the 
execution  of  said  will  was  obtained  by  undue 
influence  or  fraud. 

The  sole  question  for  determination  Is :  Did 
the  decedent  execute  as  his  last  will  and  tes: 
tament  the  paper  propounded  by  the  respond 
ents  and  which  was  admitted  to  probate  by 
the  connty  ooort  of  Marlon  ooun^?  This 
document  Is  In  proper  form  and  fair  on  Ito 
face. 

[1]  The  burden  of  proof  Is  on  the  pro- 
ponents of  the  will  to  estebllsh,  by  a  pre- 
ponderance of  the  eridence,  every  fact  neces- 
sary to  show  the  proper  execution  of  a  valid 
wUL  Hubbard  t.  Hubbard,  7  Or.  44;  Dqper 
V.  Wwts,  19  Or.  126,  28  Faa  890;  Menden- 
baU*^  Will,  43  Or.  S48.  72  Pac.  318,  73  Pac. 
1038.  To  be  valid,  a  will  muat  be  in  writing, 
signed  by  tiie  testator,  or  by  smds  otiier  per- 
son under  bis  direction  In  his  presence,  and 
attested  by  two  or  more  competent  witness- 
es aabseribing  their  names  to  the  wlU  in  the 
presence  (MC  the  testator.  li  O.  li  |  7319. 

CS]  Attesting  witnesses  must  sign  the  will 
as  witnesses  In  the  presmce  of  the  testator. 
The  attesting  witnesses  to  this  will  are 
Thomas  M^er,  O.  S.  B.,  and  Urban  Flshor, 
O.  S.  B.,  both  residing  at  Mt  AngeL  The 
third  and  fourth  paragraphs  of  this  will  are 
as  follows: 

"Thirdly.  In  conslderatton  of  Bt  Rev.  Ab- 
bot Pladdns  Fuerst  and  his  consultors  hav- 
ing given  me  a  comfortable  home,  for  life, 
to  take  care  of  me  In  days  of  health  and 
sickness.  In  life,  and  after  death,  to  treat 
and  bury  me  like  one  of  their  own  com- 
munity, I  hereby  give  and  bequeath  to  the 
said  Rt  Rev.  Pladdus  Fuerst,  abbot  of  St 
Benedict's  Abbey  of  Mt  Angc^  Oregon,  all 
my  property  and  belongings,  among  which  Is 
one  mortgage  of  three  thousand  dollars  ($3,- 
000.00)  which  I  hold  In  the  City  of  MU- 
waukee.  Wis. 

"Fourthly.  My  brother  John  B.  Wendl  of 
Milwaukee,  Wis.,  and  my  sister  Regiua 
Wendl  -of  Chicago,  UL,  shall  each  receive 
fifty  doUars  (W0.00)." 

When  the  will  was  executed  there  were 
present  In  the  decedent's  room  with  him  at 
the  abbey  Thomas  Meier  and  Urban  Flsb- 
AT,  the  attesting  witnesses,  and  Very  Rev. 
Prior  Adeih^m  Odermatt  Each  of  these 
persons  was  sworn,  and  each  testified  in  de- 
tail as  to  the  executibn  of  the  will.  The  evi- 
dence of  these  witness^  shows  that  the  dece- 
dent desired  to  execute  a  will  and  that  Fa- 
ther Urban  was  sent  for  to  write  the  Instru- 
ment He  was  a  notary  public  and  accustou- 
ed  to  writing  wills,  and  he  had  printed  forms 
for  wUls.  After  Father  Urban  arrived  In 
ti>e  decedent's  room,  the  latter  dictated  the 
oontrate  of  the  will,  and  Father  Urban 
wrote  the  Instrumoit  In  the  i>resence  of  the 
decedent  and  of  the  attesting  witnesses.  The 
decedent  then  subscribed  his  name  to  the 
will  in  the  presence  of  said  wltoesses  and  de- 
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dued  It  to  be  Us  last  wlU  waA  teBtament 
and  requested  the  two  vitneasea  to  sign  the 
will  aa  attestlxig  wttneagea,  and  they  bo  sign- 
ed In  the  presence  of  the  deceased  and  of 
cacb  other.  If  the  evidence  of  these  witness- 
ea  Is  tme,  the  will  was  duly  executed. 

Afttt  the  will  was  ezecoted,  it  passed  Into 
the  hsBds  fit  Father  Jwome,  tbe  secretary 
of  tbe  abbey,  for  safe-keeping.  A  few  days 
after  the  will  was  made,  tbe  decedent  asked 
Father  Jerome  whether  he  bad  seen  his  will, 
and  Father  Jerome  told  blm  that  he  had 
read  it,  and  Oils  witness  says  that  tbe  deced- 
ent, when  he  told  him  that  he  had  read 
his  will,  ezineased  his  satLs&ctlon  that  he 
had  turned  over  everything  to  the  abbey  and 
said  that  he  coald  now  die  satisfied.  Fa- 
ther Jerome  testified  that  he  knew  the  de- 
cedent^s  handwriting,  and  that  the  signature 
to  the  will  was  his  genuine  signature. 

Benedict  Hinz  testified  that  the  decedent 
told  him,  a  few  days  before  his  death,  tbat 
he  was  getting  pret^  weak  and  that  be 
should  like  to  see  Father  Prior  or  one  of 
the  superiors,  saying  tbat  he  had  some  papers 
to  sign  yet.  The  deceased  told  this  witness 
that  he  would  let  tbe  abbey  have  whatever 
property  he  had  left  A  few  days  before  his 
death  the  decedent  told  Dr.  J.  E.  Webb,  his 
attending  physician,  that  he  expected  to  die 
and  that  he  had  settled  his  business. 

Rt  Rev.  Abbot  testified  that  he  was  ac- 
quainted with  the  handwriting  of  the  de- 
ceased, and  that  the  name  of  the  decedent 
at  the  end  of  the  will  was  the  genuine  signa- 
ture of  the  deceased.  The  decedent  talked 
with  him  several  times  about  malting  a  will 
and  talked  to  him  about  It  aftw  he  had 
made  it 

Jos^h  KtiMr,  cashier  of  the  bank  at  ML 
Angel,  testified  that  tbe  deceased  did  busi- 
ness with  him  at  the  bank,  and  that  in  his 
opinion  the  signature  to  the  will  is  genuine. 

Father  Gall  Eugester  testified  that  he  knew 
the  decedent's  handwriting  and  tbat  the  sig- 
nature to  the  will  is  bis  genuine  signature. 

Father  Paul  Manion  testified  that  the  sig- 
nature to  the  will  was  the  genuine  signature 
of  tbe  decedent. 

There  were  present,  besides  the  decedent, 
when  tbe  will  was  executed,  three  persons,  end 
each  of  them  testifies  that  the  decedait  sign- 
ed the  will  with  his  own  hand,  and  three 
other  witnesses,  who  knew  bis  handwriting, 
testlffled  tbat  the  signature  to  the  wUl  was 
bis  genuine  signature.  He  talked  to  two 
posons,  after  he  had  made  the  will,  and  told 
them  that  be  had  made  a  will  and  talked 
aboot  it  to  them.  TttB  evidence  for  ttie  eze- 
cnUon  of  the  will  is  strong. 

Xtie  eTideence  offered  by  the  contestants  to 
sbow  tiiat  the  name  of  the  decedent  at  the 
ttid  of  the  will  is  a  forgwy  is  tbe  evidoice  of 
bis  brother,  who  testified  that  It  Is  not  bis 
signatnre,  and  tbe  evidence  of  W.  W.  Wil- 
liams and  M.  A.  AlWm,  who  testify  that  they 
are  handwriting  experts.   They  testify  that 


they  have  for  many  years  studied  handwrit- 
ing and  have  appeared  as  expert  witnesses 
In  a  number  of  important  cases.  Blacb  swears 
that  tbe  signatnre  to  Che  will  Is  a  forgery. 
Mr.  Williams  aweara  Uiat  it  is  not  possible 
that  he  is  In  error  when  he  pronounces  the 
signature  a  forgery.   Ev.  p.  250. 

Two  or  three  of  the  officials  at  the  mon- 
astery Informed  John  B.  Wendl  and  Mr.  Con- 
ley,  when  they  were  at  the  abbey,  that  the 
decedent  left  no  will.  Very  Rev.  Prior  ex- 
plains why  they  said  that  he  left  no  will 
thus  (Ev.  p.  155) :  "It  (the  will)  was  In  ex- 
istence for  our  ovm  protection  but  according 
to  the  instructions  of  a  dying  man,  Ber. 
Emmeran  D.  WendL  He  told  me  to  keep 
that  will  secret  and  confidential  and  not  to 
probate  It  in  case  the  mortgage  was  paid. 
It  did  not  exist  in  case  the  mortgage  was 
paid.  But  it  did  exist  from  the  17th  day 
of  November  at  3  o'clock  In  the  afternoon 
to  protect  us,  (St  Benedict's  Abbey)  against 
every  one  jvho  would  contest  the  property 
that  he  had  turned  over  to  us  on  tbe  mort- 
gage or  the  last  will.  I  think  this  will  cov- 
er it  all.  This  John  B.  Wendl  told  me,  with 
his  own  UpB  (we  were  In  the  graveyard),  if 
Father  Wendl  wanted  to  give  Father  Placl- 
dus  (the  abbot)  this  mortgage  because  you 
gave  him  a  home  he  could  do  so ;  that  was  his 
own  business ;  leaving  me  under  the  impres- 
sion tbat  he  was  willing  for  the  abbot  to  get 
the  mortgage  and  collect  the  mortgage,"  eta 

It  was  shown  by  the  evidence  that  In  the 
fall  of  1910,  after  he  returned  from  Port- 
land, Father  Wendl,  the  decedent,  made  a 
contract  with  the  abbot  that  he  would  turn 
over  to  the  abbey  all  of  the  property  that 
he  had,  and  in  consideration  thereof  the 
abbot,  for  the  abbey,  agreed  that  the  abbey 
would  give  blm  a  permanent  home  at  the 
abbey  all  his  remaining  days  and  support  and 
care  for  him  and  bury  him  the  same  as  one 
of  their  own  order,  although  he  was  only  an 
oblate.  In  addition  to  supporting  and  caring 
for  the  decedent  during  his  life  and  burying 
him  aftw  he  was  dead,  tbe  abbot  agreed  tbat 
1,000  masses  should  be  said  tor  tbe  repose 
of  tbe  decedent's  sonl.  These  masses  for  the 
dead  are  celebrationB  of  tbe  H<^  Enctaarlat 
with  prayws  for  the  repose  of  tbe  soul  of  the 
dead  person.  These  masses  for  the  dead 
are  devoutly  believed  in  by  tbe  Catholic 
GhnndL  This  contract  was  made  some  time 
before  his  death.  He  was  to  turn  over  to  tbe 
abbey  tbe  13,000  mortgage  referred  to,  supra, 
and  all  other  property  by  him  tJiea  owned. 

It  appears  from  the  evidence  tbat  they  sent 
to  Wisconsin  for  some  papers  for  tbe  pur- 
pose of  making  a  regular  transfer  of  the 
mortgage  to  the  abbey  and  tbat  there  was 
some  dday  in  getting  these  papers.  How- 
ever, they  arrived  about  five  days  after  the 
will  was  made,  and  the  decedent  executed 
them  and  a  check  for  what  money  he  had 
some  hours  before  his  death  and  turned  tbmi 
over  to  tbe  abbey. 
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The  evidence  shows  that  tbe  decedent 
wanted  to  tnm  over  to  the  abbey  all  of  hla 
remaining  property  before  his  deaOi.  and  that 
he  did  not  want  the  will  made  'pnbUc  or  pro- 
bated nnlesa  the  abbey  ahoold  have  trouble 
in  collecting  ttae  mortgage  or  with  his  heirs. 

John  B.  Wendl  .In  his  evidence,  says  that 
be  had  not  seen  the  decedent  often  since 
boyhood.  The  deceased  told  John  B.  Wendl 
(Ev.  pp.  160,  161)  that  he  had  given  his  sis- 
ter $1,000,  and  John  B.  Wendl  then  asked 
him  why  he  did  not  give  Mm  money.  He 
says  that  the  deceaBed  told  him  that  he 
would  leave  all  his  property  to  him  and  Re- 
glna. 

John  B.  testified  that  he  always  expected 
that  his  brother  would  leave  him  and  Reglna 
whatever  he  had.  He  says  that  the  decedent 
told  him  that  he  was  a  poor  man.  He  says 
he  once  asked  -the  decedent  what  be  was 
worth,  and  the  latter  said,  "Oh,  I  have  got 
a  little  money,  not  much."  The  witness  then 
adds  (Ev.  p.  165) :  "Just  might  as  well  talk 
to  this  table  as  to  talk  to  blm  abont  finance; 
He  wouldn't  tell  anybody."  There  was  no 
evidence  tending  to  prove  that  the  decedent 
had  any  property  excepting  the  fS.OOO  mort- 
gage and  a  few  hundred  dollars  In  the  bank 
and  an  Insurance  policy  for  $300  and  a  small 
library.  All  of  those  he  turned  over  to  the 
abbey. 

The  evidence  of  the  handwriting  experts 
nnd  the  evidence  of  John  B.  Wendl  are  all 
the  testimony  produced  to  prove  that  the  will 
was  not  executed  by  the  decedent.  These 
witnesses  had  no  knowledge  in  relation 
thweto.  What  they  testified  to  was  opinion 
evidence  tmly.  They  asserted  with  vehe- 
mence that  the  signature  to  the  wlU  was  not 
genuine.  Is  it  reasonable  to  ask  a  court  on 
sncb  efvidence  to  hold  that  the  signature  of 
tbe  decedent  to  the  will  is  a  forgery.  In  the 
face  of  tbe  positive  evidence  of  the  three 
witnesses  who  swear  that  they  saw  him  sign 
the  will,  and  the  evidence  of  two  witnesses 
who  testify  that  he  told  them  that  he  had 
made  a  will,  and  the  evidem^e  of  several 
other  witnesses  who  swear  that  they  know 
his  signature  and  that  the  signature  to  tbe 
will  Is  genuine? 

In  volume  6  of  Ency.  of  Evidence,  p.  643, 
that  work  says:  "Generally  the  testimony 
of  an  expert  will  not  be  allowed  to  overthrow 
positive  and  direct  evidence  of  credible  wit- 
nesses, who  testify  from  their  personal 
knowledge." 

In  Orlgsby  v.  Clear  Lake  W.  Co.,  40  Cal. 
405,  speaking  of  expert  witnesses,  the  court 
says:  "A  contrary  practice,  however.  Is  now 
probably  too  well  established  to  allow  tbe 
more  salutary  rule  to  be  enforced,  but  It 
must  be  painfully  evident  to  every  practition- 
er that  these  witnesses  (experts)  are  general- 
ly but  adroit  advocates  of  the  theory  npon 
which  the  party  calling  them  relies  rather 
than  Impartial  experts  upon  whose  superior 
judgment  and  learning  the  Jury  can  safely 


rely.  *  •  •  Sudi  erldenoe  shonld  be  re- 
cdved  with  great  caution  1^  tiie  jury." 

In  the  case  of  Tracy  Peerage,  10  GaL  Fin 
191',  Lord  Campbell  says;  "Hardly  any 
weight  la  to  be  given  to  the  evidence  of  what 
are  called  sdentlfle  witnesses.  They  come 
with  a  bias  on  thdr  minds  to  support  tbe 
cause  in  which  tliey  are  embarked." 

In  Foster's  VUl,  84  Mich.  25.  tbe  oonit 
says:  "Every  one  knows  bow  very  unsafe  it 
la  to  upoa  any  one's  opinion  concemliig 
tbe  nlcetieB  of  penmanahlp.  The  Introdnedon 
of  processional  experts  has  only  added  to  tbe 
mischief  Instead  of  palliating  It,  and  the 
results  of  Ut^tlon  have  shovrn  that  these 
are  often  the  merest  pretendoa  to  knowl- 
edge, whose  notions  are  pure  speculations. 
*  *  *  Brery  degree  of  removal,  beyond 
posonal  knowIe<Ul^  li^to  the  domain  of  vbat 
Is  sometimes  called  with  great  UbaralUr 
sdentiflc  opinion.  Is  a  st^  toward  greater 
uncertainty,  and  the  sctoice  whl<^  la  so 
generally  diffused  is  of  very  moderate  value.*' 

In  Cowan  t.  BeaU,  1  McArthnr  (D.  G.)  270. 
274,  the  court  says:  "The  dgnatnres  of  these 
papera  are  claimed  not  to  be  genuine,  and 
here  we  are  treated  to  the  opinions  of  half  a 
dozen  men  who  claim  to  be  experts  and  who 
come  up  and  give  us  their  views  as  to  tb» 
genuineness  of  these  signatures.  Of  all  kinds 
of  evidence  admitted  In  a  court,  this  Is  the 
most  unsatisfactory.  It  Is  so  weak  and 
decrepit  as  scarcely  to  deserve  a  place  in 
our  system  of  jurisprud^ice.*' 

In  Wright  V.  Williams'  Estate,  47  Yt.  284, 
the  court  says:  "It  would  t>e  trite  to  repeat 
the  very  uniform  expression  of  Judges  and 
the  books  as  to  the  small  value  of  this  kind 
of  evidence  (expert  evidence),  yet  it  is  war- 
rantable to  say  that  sucb  expression  is  cox^ 
rotwrated  by  our  observation  and  experience 
In  Judicial  administration." 

In.  D.  S.  V.  Damaud.  3  Wall.  Jr.,  183,  Fed. 
Gas.  No.  14,918,  Justice  Grler  says:  "Wheth- 
er the  signatures  appear  to  be  done  by  the 
same  hand,  that,  I  think,  is  a  question  you 
can  put  to  an  expert  Ttwugh  the  testimony 
Is  of  rather  a  dangerous  character  and  not 
much  to  be  relied  on." 

In  Mutual  Benefit  Life  Ins.  Go.  v.  Brown, 
30  N.  J.  Eq.  201,  the  court  says:  "All  doubt 
respecting  the  competency  of  tbe  opinion  of 
experts  in  handwriting,  based  upon  mere 
comparison,  as  evidence  has  been  removed 
by  statute;  but  it  still  must  be  esteemed 
proof  of  low  degree.  Very  learned  Judges 
have  characterized  it  as  much  too  uncertain, 
even  when  'only  slightly  opposed,  to  be  the 
foundation  for  a  Judicial  decision." 

[3]  Rogers  on  Expert  Testimony,  pp.  65, 66, 
says:  "But  in  all  cases  the  testimony  of  ex- 
perts Is  to  be  received  and  weighed  with 
great  caution.  As  a  Judge  in  one  of  the  Irish 
courts  has  expressed  It:  '8u(^'  evidence 
ought,  as  all  evidence  of  ojAnion  ought,  to  be 
received  and  considered  vrlth  narrow  scrull* 
ny  and  with  much  caution.' " 

We  believe  that  the  rule  stated  by  Rogers, 
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supra.  1b  Qie  correct  one,  and  Uat  the  eri- 
dence  of  experts  In  all  cases  should  be  re- 
ceiTed  and  weighed  with  caution. 

[4,  i]  Taking  that  view  of  snch  testimony, 
m  find  that  the  eridence  greatly  prepon- 
derates In  favor  of  the  validity  of  the  will. 
The  evidence  for  the  will  Is  strong,  and  that 
tending  to  prove  that  the  wUlis  a  forgery  Is 


The  contestants  claim  that  the  officials  of 
the  abbey  are  estopped  to  claim  that  a  will 
was  executed  by  the  fact  that  they  represent- 
ed to  the  ctmteatant  John  B.  Wendl  and  Mr. 
Conley  that  there  was  no  will,  but  we  think 
that  there  is  notbli«  In  this  claim  of  estop- 
peL  The  authorities  told  them  that  the 
decedent  had  made  over  all  of  his  property 
to  the  abbey  and  that  there  was  no  wUL  The 
contestants  did  not  believe  that  statement  or 
act  on  It,  as  they  peUUoned  the  comity  court 
for  the  appt^tment  of  an  administrator  and 
claimed  that  Oie  deceased  had  property  at 
the  time  of  his  death.  If  they  had  believed 
the  statements  made  to  ttiem  by  the  authori- 
ties of  the  abbey  as  a  vhole  and  had  acted 
on  It,  th^  would  not  have  applied  for  ad- 
ninTstratlon  on  the  decedent's  estate.  There 
is  no  plea  of  estoppel  in  thte  case. 

The  &ct  that  three  officers  of  the  abbey 
told  the  contestant  John  B.  Wendl  and  Mr. 
Conley  that  the  decedent  left  no  wtll  Is  a 
material  &ct  to  be  considered  In  weighing 
tlie  evidence  of  those  persons,  but  It  does  not 
affect  the  evidence  of  the  subscribing  witness- 
es to  ^  will  or  the  evldoice  of  several 
other  witnesses  who  have  given  evidence 
tending  to  prove  that  the  will  was  executed 
by  the-  decedoit  If  the  evldoice  of  the  per- 
souB  who  denied  that  the  decedent  left  a  will 
were  eliminated  from  the  case,  there  would 
still  be  Buffldrat  evidence  to  inove  that  the 
will  was  duly  oecuted. 

We  find  that  the  document  referred  to  in 
Ute  pleadings  as  the  will  of  the  decedent  was 
in  all  respects  duly  signed  by  the  decedent 
Emmeran  D.  Wendl  on  the  17th  day  of  No- 
vember, 1910,  In  the  presence  of  the  two  sub- 
scriUng  witnesses  thereto  and  declared  by 
bim  to  be  his  last  will  and  testament,  and 
tliat  said  witnesses.  In  the  presence  of  said 
decedoit  and  In  the  presence  of  each  other, 
at  the  request  ot  the  deoed^t,  subscribed 
their  names  to  said  will  as  att^ng  witness- 
es thereto,  and  that  the  deced^t  was  at  the 
time  that  he  executed  said  will  of  a  sound 
and  disposing  mind  and  memory  and  free 
from  undue  Influence  and  fraud,  and  that 
said  Instrument  is  his  last  will  and  testa- 
ment 

We  approve  the  flndlnge  and  the  decree  of 
tbe  court  below  and  the  order  of  the  county 
court  of  Marion  coun^  admitting  said  will  to 
probate. 

The  decree  of  the  court  below  is  affirmed. 

McBBIDO,  MOOBS;  and  BUBNETT,  JJ., 
eoncar. 


SCHUI/TH  V.  PAOIFIO  PAPER  CO. 
(Supreme  Court  of  Oregon.  Nov.  11,  lfll3.) 

1.  MAarTBE  AHD  SeBVANT  (|  270*>-lKJTJaiBS 
TO  SEBVAKT— UnOUABDED  BI.EVATOB  WELL. 

Where  plaintiff  was  injured  by  being  struck 
by  a  descending  elevator  car  as  he  was  leaning 
into  the  elevator  well,  which  was  not  inclosed 
five  feet  high  on  each  floor  as  required  by  stat- 
ute, the  omission  to  oonstroet  the  inclosure  to 
the  statutory  height  at  othw  places  than  where 
the  injury  was  received  was  immaterial,  since 
the  negligent  act  or  omission  of  duty  for  waleh 
damages  might  be  recovered  must  be  the  proxi- 
mate cause  of  the  injury. 

rE3d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  (S  913-927,  932;  Dec.  Dig. 
S  270.*1 

2.  Mastbe  and  Sbbvawt  {|2»3*)— Injubibs 
TO  Sebvant  —  EIlbvatob  well  —  Insutfi- 

CIKNT  OUABOB — STATUTES. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant by  defendant's  failure  to  guard  an  elevator 
well  as  required  by  statute,  if  the  court  was  of 
the  opinion  that  the  complaint  was  brought,  un- 
der the  statute,  and  also  alleged  elements  of 
liability  not  included  therein,  but  constituting 
a  ground  of  liability  at  common  law.  It  should 
have  distinguished  such  grounds  of  recovery  In 
its  instrucuoDB,  and  specifically  stated  the  is- 
sues of  fact  and  the  defense  admissible  onder 
each,  instead  of  submitting  them  to  the  jury  to 
determine  the  Issue  of  law  and  to  adopt  Its 
own  view  for  its  application  to  the  facte. 

[Ed.  Note.— For  other  cases,  see  Mastw  and 
Servant,  Cent.  Dig.  H  1148^066^  116S-1160; 
Dec.  Dig.  S  293.*] 

On  rehearing.  Dmled. 
For  former  opinion,  see  1S6  Pac  627. 

BAKIN,  J.  The  liability  of  a  defendant  In 
an  action  for  injuries  to  the  person  may  de- 
pend upon  violations  of  a  statute  and  also 
upon  elements  contributing  to  the  injury  that 
disclose  a  liability  at  common  law  not  cov- 
ered by  the  statute.  The  Issues  of  fact 
would  not  be  the  same  under  each,  and  what 
these  Issues  are  must  be  determined  by  the 
court  and  stated  to  the  jury.  It  must  not 
be  left  to  determine  the  law  for  Itself,  and 
to  apply  it  to  the  facts  indiscriminately. 

[1]  Counsel  urge  that  under  the  statute 
the  elevator  shaft  or  well  was  not  Inclosed 
five  feet  high  on  each  fioor,  and  that  for  snch 
omission  the  Jury  might  find  defendant  liable 
without  regard  to  whether  such  negligence 
was  the  proximate  cause  of  the  injury ;  but 
the  condition  of  the  inclosnre  of  the  well 
at  other  places  than  where  the  injury  was 
received  was  wholly  immaterial.  The  neg- 
ligent act  or  the  omission  of  the  duty  for 
which  the  damages  may  be  recovered  must 
be  the  proximate  cause  of  the  Injury.  2» 
Cyc.  600;  Wallace  v.  Suburban  Railway  Co.. 
26  Or.  174,  37  Pac.  477,  2B  L.  R.  A.  663; 
Hartvig  V.  N.  P.  L.  Co.,  19  Or.  622,  25  Pac. 
358. 

[2]  If  the  court  was  of  the  opinion  that 
the  complaint  was  brought  upon  the  statute, 
alleging  also  elements  of  liability  not  in- 
cluded In  the  statute,  but  constituting  a 
ground  tor  liability  at  common  law,  it  should 


•For  oUiei  cmu  sm  urn*  ttvlo  and  SKtlon  Mim&BR  U  D«c.  Dig.  *  Am.  Dig.  Kv-No.  Series  *  Bep'r  Indexw 


Digitized  by 


Google 


6 


186  PAdFIO  BEPOBTBB 


(Or. 


have  dlstlDgulshed  them  In  its  Instructions, 
and  spedflcally  stated  the  Issaes  of  fact  and 
the  defense  admissible  to  each,  Instead  of 
sabmlttlnK  them  to  the  jnry  to  determine  the 
Issoe  of  law  and  to  adopt  its  own  rlew  for 
the  application  of  it  to  the  facta, 
^e  petition  is  doiled. 


McBRIDE,  a  J. 
NARY»  JJ^  concur. 


and  BBAN  and  Mc- 


COUCH  T.  MARVIN,  Sheriff,  et  aL 

(Supreme  Court  of  Oregon.    Not.  11,  1913.) 

1.  Municipal  Cobfobatiors  (5  29*)— Annex- 
ation OF  TBBBITOBT— CONSTITUTIOKAL  AND 

Statutobt  Pbovisionb. 

Const  art.  11,  t  2,  provides  that  the  legal 
voters  of  every  ci^  and  town  may  amend  their 
manicipal  charters,  and  the  people  of  a  par- 
ticular locality  may,  by  vote,  adopt  a  charter 
or  amend  those  already  in  existence ;  L.  O.  L. 
I  3209,  provides  for  separate  elections,  by 
voters  of  a  mmiicipality  and  in  territories 
sought  to  be  annexed,  on  the  question  of  an- 
nexation, which  may  be  authorized  on  the  se- 
curing of  a  majori^  of  the  voters  of  each  lo- 
cality. Held,  that  the  state  still  retains  sov- 
ereignty over  its  municipalities  to  some  ex- 
tent, and  that  it  bad  not  delegated  to  them  the 
power  to  exercise  dominion  over  areas  outside 
of  their  boundaries,  so  as  to  authorise  annex- 
ation, except  when  the  territory  proposed  to  be 
annexed  la  populated  and  there  can  be  a  fair 
expression  of  legal  voters  residing  in  such 
area;  and  hence  a  dty  had  no  power  to  annex 
territory  which  did  not  contain  sufficient  legal 
voters  residing  on  land  to  be  snnexed  to  hold 
the  required  Section. 

[Ed.  Note.— For  other  case^  see  Munldpal 
Cwjporationa,  Gent  Dig.  H  69-76;  Dec.  Jhg. 

2,  Municipal  Cobfobations  (|  29*)— Local 
Sblf-Govebnmnt  — Constitutional  Pbo- 
visioNS  —  "Local"  —  "Spbgial"  —  *'Mo- 

NXOIFAL." 

The  words  'locsJ,"  "special,"  and  "mu- 
nicipal," as  used  in  Const  art  11,  i  2,  and 
article  4,  S  la,  conferring  on  municipalities 
local  self-government,  with  the  right  to  legis- 
late in  municipal  matters  of  locsl  and  special 
concern,  have  a  plain  signification,  and  refer 
to  enactments  intended  to  affect  certain  per- 
sons only,  or  to  operste  in  specified  localities; 
and  an  act  is  local  when  it  relates  to  a  part 
of  the  people  only,  or  to  their  property,  or 
when  it  operates  within  a  sin^e  dty,  coun^, 
or  other  particular  division,  and  such  provi- 
sions did  not  confer  on  cities  delegated  power 
over  areas  outside  their  limits,  with  a  right  to 
hidude  the  same  within  the  aty's  boundaries, 
except  as  provided  by  general  law. 

[Ed.  Note^For  other  cases,  see  Hunidpal 
Corporations,  Cent  Dig.  K  66-75;  Dec.  Dig 
i  29.« 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  p.  4202 ;  voL  7,  p.  6566 ;  vol.  6,  pp. 
4618,  4619;   vol.  8,  p.  7726.] 

In  Banc.  Appeal  from  Circuit  Court,  Wal- 
lowa County;  J.  W.  ECnowles.  Judge. 

Salt  by  L.  Couch  against  Edgar  Marvin,  as 
Sheriff  and  Tax  Collector  of  Wallowa  Coun- 
ty, and  the  City  of  Lostlne.  Decree  for  com- 
plainant, and  defendants  appeal.  Affirmed. 

This  is  a  suit  to  enjoin  the  collectioii  of  a 
tax  levied  by  the  dty  of  Lostlne  upon  cer- 


tain lots  and  blocks  of  land  owned  by  plain- 
tlfl,  situated  In  tlie  town  of  Bvsni^  Wallowa 
comity.  The  complaint  shows  tliat  the  plain- 
tiff is  the  owner  of  the  real  estate  assessed 
for  the  year  1911  for  state,  county,  and  school 
district  taxes,  &>r  whlcb  payment  has  been 
tendered,  and  reidsts  tlie  tax  levied  by  tlie 
dty  of  Lostlne  for  that  year  for  the  reason 
that  the  property  Is  not  within  tlie  lluilts  of 
the  mnnldpallty.  The  complaint  describes 
the  limits  of  the  city  of  Lostlne  as  estabUsli- 
ed  by  an  act  of  Uie  Legislature  of  December 
28,  1903,  and  Shows  that  the  real  estate  of 
plaintiff  is  outside  the  city  limits  as  defined 
by  the  diarter  of  that  date.  '!Cbe  answer 
admits  many  of  the  allegations  of  the  com- 
plaint, and  as  a  defense  It  Is  allied  that 
an  election  was  held  in  the  city  of  Lostlne  on 
November  10,  1910,  at  which  the  charter  of 
the  dty  was  revised  and  so  amended  as  to 
include  within  the  boundaries  of  the  city  the 
lots  and  blocks  of  plaintiff.  Exhibits  are  at- 
tached to  the  answer,  showing  the  procedure 
adopted  in  revising  the  charter.  The  an- 
swer shows  that  at  this  election  the  electors 
of  the  dty  voted  to  extend  the  limits  of  the 
mnnicipality  by  adding  a  few  acres  on  the 
east,  and  also  by  annexing  a  narrow  strip, 
820  feet  wide,  extending  from  the  north 
boundary  of  the  corporate  limits  a  distance 
of  about  three-fourths  of  a  mile,  and  then 
spreading  out  the  lines  so  as  to  embrace  all 
of  the  town  site  of  Evans,  with  the  excep- 
tion of  blocks  1,  2,  and  3,  thereby  annexing 
the  lots  and  blocks  described  in  the  com- 
plaint and  the  depot  grounds  of  the  Oregon 
Railroad  &  Navigation  Company. 

J.  A.  Burleigh,  of  Bnterprlse,  for  appel- 
lants. A.  S.  Cooley,  of  Enterprise  (Sheahan 
ft  Cooley,  of  Enterprise,  on  the  brief),  for  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  alMve). 
[1]  The  legality  of  the  acts  of  the  dty  In 
making  the  extension  of  Its  boundaries  Is 
the  sole  question  Involved  upon  thJs  appeal. 
The  trial  court  sustained  a  demurrer  to  the 
answer,  and  defendants,  refusing  to  plead 
further,  entered  a  decree  enjoining  the  col- 
lection of  the  taxes,  for  the  reason  that  the 
acta  of  the  city  In  annexing  the  new  terri- 
tory did  not  comply  vrith  the  requirements 
of  the  law.  The  question  of  the  amendment 
of  the  charter  of  the  dty  and  the  extension 
of  the  boundaries  was  submitted  to  the  1^1 
voters  of  the  city  by  the  council  thereof.  No 
election  for  this  purpose  was  held  within  the 
limits  of  the  territory  proposed  to  be  annex- 
ed. It  appears  that  by  not  Indudlng  said 
blocks  1,  2,  and  3,  there  were  only  two  legal 
voters  residing  within  such  area.  These  two 
electors  requested  to  be  taken  within  the 
dty,  and  were  permitted  to  vote  at  the  elec- 
tion. The  notices  of  election  referred  to  the 
amendments  of  the  dty  diarter,  and  did  not 
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describe  the  territory  proposed  to  be  anna- 
ed,  or  refer  to  any  record  where  the  same 
cotdd  be  foand,  or  in  any  manner  comply 
with  the  requirements  of  Bection  S209,  L.  O. 
L.  Under  the  ruling  In  Tburber  t.  McMinn- 
vUIe.  63  Or.  410,  128  Fac  43,  the  election  as 
to  the  acqnlsltloii  of  nev  territory  was  In- 
valid. 

It  Is  claimed  by  comaA  tax  the  defendant 
dty  ttat  in  the  proceefflngs  for  the  annexa- 
tion of  the  iHToposed  land  there  was  a  snb- 
stantlal  compUann  wltibi  the  statute  of  ISWf 
(L.  O.  L.  i  8209) ;  that  there  could  not  be 
a  strict  compliande  with  that  law  for  the 
reason  that  there  was  not  a  number  of  vot- 
ers,  residing  within  the  territory  desired  to 
be  added,  sufficient  to  bold  an  election.  It 
la  contended  by  counsel  for  plaintiff  that  the 
procedure  by  the  city  was  not  In  compliance 
with  the  statute  or  Consdtatlon  of  the  state, 
and  further  that  the  undertaking  was  not  a 
reasonable  exercise  of  legislative  authority 
on  the  part  of  the  dty  of  Loetlne.  By  sec- 
tion 2,  art  11,  CoiMtlttttion  of  Oregon,  adopt- 
ed by  the  people  June  4,  1900,  the  1^1  rot> 
ers  of  every  dty  and  town  were  granted  the 
power  to  enact  and  amend  their  munidpal 
charter.  Section  la,  art  4,  is  as  follows: 
"The  referendum  may  be  demanded  by  the 
people  against  one  or  more  Items,  sections, 
or  parts  of  any  act  of  the  leglsIatlTe  assem- 
bly In  the  same  manner  In  which  such  power 
may  be  exercised  against  a  complete  act 
me  filing  of  a  referendum  petition  against 
one  or  more  items,  sections,  or  parts  of  an 
act  shall  not  delay  the  remainder  of  that 
act  from  becoming  operative.  The  initiative 
and  referendum  powers  reserved  to  the  peo- 
ple by  this  Oonstltatlon  are  hereby  further 
reserved  to  the  legal  voters  ot  every  munici- 
pality and  district,  as  to  all  local,  -qwdalt 
and  munidpal  l^rUlatlon,  of  every  character, 
in  or  for  their  respective  munidpalities  and 
districts.  The  manner  of  exerdsing  said 
powers  shall  be  prescribed  general  laws, 
except  that  dtles  and  towns  may  provide  for 
the  manner  of  exerdsing  the  initiative  and 
reflsrendnm  powers  as  to  their  munidpal 
leglslatl(m.  Not  more  than  ten  per  cent  of 
tiie  l^al  voters  may  be  required  to  order 
the  referendum  nor  more  than  fifteen  per 
cent  to  propose  any  measure,  by  the  initia- 
tive, in  any  dty  or  town."  These  amend- 
moits  to  our  fundamental  law  give  to  in- 
corporated dties  the  exclusive  control  and 
management  of  their  own  Internal  afTalrs  by 
I^Eislatlng  within  thdr  tmrders.  Straw  v. 
Harris,  54  Or.  424,  436,  103  Paa  777,  782. 
In  that  case  it  Is  said:  "Whatever  may  be 
the  literal  import  of  the  amendments  it  can- 
not be  held  that  the  state  has  surrendered 
its  sovereignty  to  the  munidpalities  to  the 
ext^t  that  it  must  be  deemed  to  tiava  per^ 
petually  lost  control  over  them." 

[2]  The  Bectiona  of  the  ConstLtndon  re- 


ferred to  do  not  grant  to  dtles  or  towns  any 
extra  municipal  authority.  Biggs  v.  City 
of  Grants  Pass,  134  Pac.  776.  The  words 
"local,"  "qtedal,'*  and  "mnnidpal''  legisla- 
tion as  used  in  th»  Oonstitation  Iiave  a  plals 
signification,  and  refer  to  enactmoitB  Intttid. 
ed  to  affect  certain  persona  only,  or  to  over- 
ate in  vedfled  locaUtlea.  An  act  is  "local" 
whMi  the  subject  relates  to  a  part  of  the 
people  only,  or  to  their  property,  or  when  it 
operates  within  a  single  dty.  oonn^,  or  om- 
er  particular  division.  86  Oye.  987;  Acme 
Dairy  Go.  t.  Astoria,  49  Or.  620^  90  Paa  ISt; 
Sdinbel  V.  Olcott,  60  Or.  603.  120  Pac.  875. 
In  order  to  onpower  a  dty  to  reach  out,  as 
it  were,  witli  a  dialn  and  subject  territory 
not  indnded  within  its  llndts  to  its  laws, 
there  must  be  authority  given  therefor  by 
some  general  act  of  the  Legislature^  or  by 
l^lslation  by  the  people  of  the  whole  state 
by  means  of  the  initiative.  The  legislation 
by  which  the  land  of  plalntUC  was  attempted 
to  be  annexed  to  the  dty  of  Lostine  did  not 
operate  within  the  dty  only,  and,  as  affect- 
ing the  munldpallty,  was  not  local  within 
the  meaning  of  fbe  Constltutiou.  Such  en- 
actment as  to  the  area  annexed  was  unau- 
thorised. State  V.  Fort  of  Tillamook.  62  Or. 
332,  124  Pac.  637;  State  v.  Gilbert  134  Pac. 
1038;  Leach  v.  Port  of  Tillamook,  62  Or.  345, 
124  Pac.  642;  Landess  v.  City  of  Cottage 
Grove,  64  Or.  156,  129  Pac.  637.  The  state 
still  retains  sovereignty  over  its  munidpali- 
tiee  to  a  certain  extent  It  has  never  dele- 
gated to  them  the  power  to  exercise  dominion 
over  areas  of  considerable  extent  outside  of 
thdr  boundaries,  except  when  such  territory 
so  proposed  to  be  annexed  Is  populated  add 
there  can  be  a  fair  expression  by  the  legal 
voters  residing  within  such  area,  thus  ob- 
taining their  consent  in  this  manner.  In 
other  words,  the  law  contemplates  that  there 
are  a  number  of  legal  voters  residing  upon 
land  to  be  annexed  to  a  dty  snflldait  to 
hold  the  required  election. 

It  follows  that  the  Judgment  of  the  lower 
court  should  be  affirmed,  and  it  Is  so  or- 
dered. 


SMITH  V.  ALGONA  LUMBER  CO. 
(Supreme  Court  of  Oregon.  Nov,  11,  1013.) 
1.  Appbal  and  Ebbob  (I  607*)— "nunsoBXPT" 

— DSEIiaTION.  ■ 

L.  O,  L.  i  654,  as  amended  by  Laws  1913, 
p.  618,  provides  that  on  an  appeal  being  per- 
fected, appellant  within  30  days  shall  file  with 
the  clerk  of  the  appellate  court  a  transcript,  or 
such  an  abstract  as  the  law  or  the  rules  of  the 
appellate  court  may  require,  of  so  much  of  the 
record  as  ma;  be  necessary  to  intelligibly  pre- 
sent the  question  to  be  decided  by  .the  appellate 
tribunal,  together  with  a  copy  of  the  Judgment 
or  decree  appealed  fron^  the  notice  of  appeal 
and  proof  of  service,  and  of  the  undertaking  on 
appou.  SM,  that  While  the  word  "transcript" 
in  its  usual  and  restricted  acceptation  nkeaas  an 
exempUflcatlon,  and  as  applied  to  a  transcript 
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of  record  denotes  &  writing  or  eompoaitlon  eom- 

Soaed  of  the  aame  words  as  the  origiaal,  yet  as 
e fined  by  such  act  it  means  an  abstract,  euch 
as  is  required  by  law  or  rules  of  the  appellate 
court,  oi  80  mucb  of  the  record  as  may  be 
necessary  intelli^bly  to  present  the  question  to 
be  decided  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2627-2638;  Dec.  Dig.  { 
597.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  7062,  7063.] 

2.  Appbax.  Airo  Ebbob  ff  S97*)— Rbcobd  on 
Appead— Obig  IB  al8~"Pleadi  wo." 

L.  O.  L.  §  554.  as  amended  by  Laws  1913, 
p.  618,  requires  the  filing  of  a  transcript, 
or  Buch  an  abstract  of  the  record  as  the  law 
and  rules  of  the  appellate'  court  may  require 
to  intelligibly  present  the  question  to  be  decided 
by  an  appellate  tribunal,  and  Laws  1913,  p. 
656,  declares  that  when  an  appeal  is  perfect- 
ed, the  origiual  pleadings  and  tiie  origiDat  bill 
of  exceptions  shall  be  sent  by  the  clerk,  or  oth- 
er officer,  of  the  trial  court  to  the  clerk  of  the 
Supreme  or  appellate  court,  and  shall  be  a  part 
of  the  transcript,  etc.  Held,  that  while  the 
original  pleadings  and  bill  of  exceptions  may  be 
sent  up  as  part  of  the  transcript  on  appeal,  the 
term  ''pleading"  is  not  sufficiently  broad  to  em- 
brace the  Judgment  or  decree  appealed  from,  the 
notice  of  appeal,  proof  of  service,  and  the  un- 
dertaking appeal,  which  most  b«  brought  into 
the  record  by  copies. 

[Ed.  Note/— For  other  caatm,  m  Appeal  and 
Error,  Cent  Dig.  H  2627-^^;  Dec  Dig.  | 
597.« 

For  other  definitions,  see  Words  and  Phrases, 
vol  6,  pp.  5409-6411 ;  vol.  8,  p.  7756.*] 

3.  Afpbai.  and  Erbob  (8  6S9*) — Tbansoeipt— 
Defect— DnfiNunoif  or  Reoobd. 

Supreme  Court  rule  40  (117  Pac.  xiv)  pro- 
vides that  to  correct  any  error  or  defect  in  the 
transcript  either  party  may  suggest  the  same  in 
writing  to  the  Supreme  Court,  and  on  good 
cause  shown  obtain  an  order  that  the  proper 
clerk  certify  up  the  whole  or  part  of  the  rec- 
ord as  may  be  required,  or  the  same  may  be 
corrected  by  stipulation  of  counsel,  in  writing, 
filed  with  the  clerk  before  argument  Held, 
that  the  failure  of  the  clerk  to  include  in  the 
transcript  copies  of  the  judgment,  notice  of  ap- 
peal, proof  of  service,  snd  undertaking  on  ap- 
peal, where  the  originals  had  been  sent  up  in- 
stead,  was  not  jurisdictional,  and  that  the 
court  had  power,  on  suggestion  of  diminution  of 
the  record,  to  order  copies  of  such  originals  sent 
tip  in  their  stead,  and  to  refuse  to  dismiBS  the 
appeal  because  of  such  objection. 

fGd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  2834-2843:  Dec.  Dip.  g 
659.*] 

Department  2.  Appeal  from  Circuit  Court  : 
Klamath  County;  Henry  L.  Benson,  Judge. 

Action  by  Battle  Roy  Smith  against  the 
Algona  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  On  motion 
to  dismiss  appeal.  Denied. 

C.  M.  OneiU  and  H.  M.  Manning,  both  of 
Klamath  Falls,  for  appellant  W.  0.  Hale, 
of  Grants  Pass,  for  respondrat 


McNARY,  J.   This  Is  a  motion  to  dismiss 

an  appeal  for  various  assigned  reasons;  the 
material  ones  alone  being  herein  considered. 
On  October  6,  1913.  appellant  Bled  with  the 
clerk  of  this  court  a  collection  of  docnmotts 


bearing  the  l^^d.  "Ordinal  files  on  ap- 
peal," consisting  of  the  original  complahit, 
amended  complaint,  sommons,  demurrer,  an- 
swer  to  amended  conwlalnt,  rqily,  verdict  of 
Jury,  Judgment,  cost  Ull,  notice  of  ameaU 
undertaking,  and  order  of  the  drcnlt  court 
extending  the  time  of  filing  the  transcript  of 
record.  Attached  tliereto  is  a  soffldlent  cer- 
tification and  authentication  by  the  county 
clwk. 

[1]  Plaintiff's  Gonnsel,  in  his  motion  to 
dismiss,  urges  with  much  fervor  that  this 
character  of  record  does  not  satisfy  the  stat- 
ate,  and  Is  insnfiicient  to  confer  jurisdiction 
on  this  court  to  hear  and  determine  the  mat- 
ters arising  on  the  appeal,  citing  section 
C54,  L.  O.  Lh.  as  amended  by  chapter  SSO 
of  the  Oeneral  Laws  of  Oregon  for  1913: 
"np<m  the  appeal  being  perfected  the  wpel- 
lant  shall,  wltiiln  80  days  thereafter,  file 
with  the  clerk  of  the  appeOlate  court  a 
transcript  or  such  an  abstract  as  the  law 
or  the  rules  of  the  appellate  court  may  re- 
quire, of  BO  much  of  the  record  as  may  be 
necessary  to  Intelligibly  present  the  question 
to  be  decided  by  the  appellate  tribunal,  to- 
gether with  a  copy  of  the  Judgment  or  de- 
cree appealed  from,  the  notice  of  appeal  and 
proof  of  service  thereof,  and  of  the  under- 
taking on  appeal"  The  thought  of  counsel 
is  that  the  flies  on  appeal  are  not  certified 
to  by  the  clerk  to  be  copies  of  or  a  transcript 
of  the  original  documents,  and  in  conse- 
quence thereof  this  court  is  withi  iit  juris- 
diction to  hear  the  cause.  The  word  "tran- 
script" In  Its  usual  and  restricted  accepta- 
tion means  an  exemplification,  and,  as  ap- 
plied to  a  transcript  of  record,  denotes  a 
writing  or  composition  consisting  of  the  same 
words  as  the  original.  But  the  Legislature 
has  seen  fit  to  define  the  term  differently  In 
its  relation  to  an  appeal,  as,  "such  an  ab- 
stract as  the  law  or  the  rules  of  the  appel- 
late court  may  require,  or  so  much  of  the 
record  as  may  be  necessary  Intelligibly  to 
present  the  question  to  be  decided."  Back- 
haus  T.  Buells,  43  Or.  658,  72  Pac.  976,  73 
Pac.  342. 

[2]  Significantly  bearing  upon  this  question 
is  the  legislative  enactment  found  In  chapter 
335,  of  the  Session  Laws  of  1913,  which 
provides :  "When  an  appeal  is  perfected  the 
original  pleadings  and  the  original  bill  of 
exceptions  shall  be  sent  by  the  clerk,  or 
other  proper  officer  of  the  trial  court,  to  the 
clerk  of  the  Supreme  Court  or  appellate 
court,  and  shall  be  a  part  of  the  transcript 
in  the  Supreme  Court  or  appellate  conrt  so 
long  as  it  may  be  needed  thm,  and  If  the 
said  papers  are  later  required  for  use  In  the 
trial  court,  said  papers  shall  be  returned  to 
the  trial  court  and  kept  of  record  therein. ' 
the  object  being  to  require  one  original  rec- 
ord to  answer  the  purpose  of  each  court, 
and  the  Supreme  Court  or  appellate  court 
Is  instructed  to  promulgate  flie  necessary 


•Ver  sthtr  eases  see  same  tople  and  section  NUUBRR  In  Deo.  Dig.  *  Am.  Dig.  K^-Mo.  SeriM  *  B^'r  IndcxM 
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mice  for  tbe  cnstodj  of  Uie  orisliial  record 
to  accomplish  tills  poipooe." 

Construlne  tbe  .two  enactmenta  taeetber, 
and  keeping  in  mind  the  erldent  Intent  of  tbe 
law  body  to  cartall  the  record  on  appeal  and 
render  leas  bordensome  the  coats  incident 
tbeieto,  we  are  free  to  declare  that  «  party 
appellant  has  compiled  with  tbe  statutes 
when  he  has  caused  the  clerk,  or  other 
proper  officer  of  the  trial  court,  to  send  tbe 
original  pleadings  and  the  original  bill  of 
exceptions  to  tbe  cleik  of  this  court  It 
woald  be  a  work  of  supererogation  to  re- 
quire tbe  appellant  to  transmit  to  this  court 
both  the  original  pleadings  and  copies  tbcre- 
of.  However,  the  term  "pleading"  la  not 
sufficienUj  elastic  to  embrace  tbe  Judgment 
or  decree  appealed  from,  the  notice  of  ap- 
peal and  proof  of  service  thereof  and  the 
undertaking  on  appeal;  and  for  that  account 
copies  of  these  documents,  rather  than  the 
originals,  must  be  supplied  agreeably  to  the 
provision  of  section  1,  of  chapter  330,  supra. 

(3]  Pending  the  disposition  of  the  motion 
to  dismiss,  appellant  suggested  to  the  court 
a  diminution  of  tbe  record,  and  asked  for  a 
rule  on  the  clerk  of  the  circuit  court  to  trans- 
mit to  this  court  copies  of  the  original  judg- 
ment, notice  of  appeal  and  proof  of  service 
thereof,  and  undertaking  on  appeal,  which  it 
is  allied  were  omitted  from  tbe  transcript 
by  misapprehension  of  the  county  derk  as 
to  the  effect  of  chapter  330,  supra.  The 
foundation  of  this  request  of  respondent  is 
in  rule  40,  of  tbe  rules  of  tbe  Supreme  Court 
(117  Pac.  xlT)  promulgated  In  1911,  which  la, 
In  substance,  a  replica  of  section  6S5,  L.  O. 
L. :  *Tor  the  purpose  of  correcting  any  er- 
ror or  defect  in  the  transcript  from  the  court 
below,  either  party  may  suggest  tbe  ssme, 
in  writing,  to  this  court,  and,  upon  good 
cause  shown,  obtain  an  order  that  the  proper 
clerk  certi^  up  the  whole  or  part  of  tbe 
record,  as  may  be  required;  or  tbe  same 
may  be  corrected  by  stipulation  of  counsel, 
in  writing,  filed  with  the  clerk  before  argu- 
ment. If  the  attorney  of  the  adverse  party 
be  absrat,  or  If  the  fact  of  the  alleged  er- 
ror or  defect  be  disputed,  the  su^estlon 
must  be  accompanied  by  an  affldavlt  show- 
ing the  existence  of  tbe  error  or  deffeet  al- 
leged." 

Counsel  for  respond^t  urges  the  want  of 
Jurisdiction  on  account  of  tbe  omission  of 
the  docnmrats  hereinbefore  8pe<Hfled,  while 
couiisel  for  appellant  insists  this  court  has 
Jurisdiction  by  reason  of  baring  In  its  cus- 
tody all  of  tbe  original  documents,  including 
tlMse  papers  of  which  it  la  maintained  copies 
should  have  been  made  We  think  tbe  fail- 
ure of  tbe  clerk  to  Include  In  the  transcript 
copies  of  tbe  Judgment,  notice  of  appeal  and 
proof  of  service  thereof,  and  undertaking 
on  appeal,  is  not  Jurisdictional,  In  view  of 
tile  ftct  that  this  court,  is  In  possession  of 
the  origlnali^  and  which  fhct  distitwnlsbes 
this  case  from  the  one  of  Burchell  v.  Aver* 


ill  Machinery  Co..  SB  Or.  113,  106  Pac:  403. 
In  that  case,  the  Judgment  appealed  from, 
notice  of  appeal,  and  proof  of  service  there- 
of, and  the  undertaking  on  appeal  were  not 
Included  in  the  abstract  This  court  held 
tbe  omission  of  these  essential  requirements 
could  not  be  supplied  by  amendment  be- 
cause they  were  Jurisdictional.  In  this  case 
no  essential  part  of  the  record  Is  omitted. 
Tbe  form  of  a  part  of  tb&t  record  Is  not  as 
required  by  statute,  and  to  dismiss  an  ap- 
peal for  nonobservance  of  form  when  tbe 
substance  Is  supplied  would  be  carrying  rule 
beyond  reason,  and  giving  effect  to  form 
ratber  than  substance.  While  vexatious  ap- 
peals should  be  discouraged,  yet  tbe  oppor- 
tunity for  litigants  to  have  ttaelr  Issues  tried 
in  tbe  higher  courts  should  not  be  hindered 
by  technical  constructions,  which  too  fre- 
quently lead  to  tbe  subversion  of  Justice. 

Respondent  contends  that  this  appeal 
should  be  dismissed  for  further  reason  that 
he  was  not  apprised,  by  10  days'  notice,  of 
tbe  settling  of  the  bill  of  exceptions.  We 
are  not  aware  that  tbe  statute  or  rules  of 
court  require  any  notice  to  be  given  when 
tbe  bill  of  exceptions  Is  to  be  presented  to 
tbe  trial  Judge  for  allowance.  The  record 
bere  shows  the  attorney  for  respondent  was 
given  several  days'  notice,  though  foiling 
short  of  10  days.  Good  practice  suggests 
that  the  bill  of  exertions  be  settled  at  a 
time  convenient  to  all  concerned,  yet  not 
sufficiently  remote  as  to  render  dim  tbe  re- 
membrance of  the  facts  adduced  at  the  trial. 

Other  objections  are  Interposed,  but  we 
deem  tbem  not  fatal  to  this  appeal. 

The  motion  to  dismiss  will  be  denied,  and 
appellant's  suggestion  for  a  diminution  of 
the  record  will  be  allowed,  and  tbe  rale 
issued  to  supply  copies  of  tbe  record  ad- 
verted to,  with  direction  to  return  the  orig- 
inals thereof  to  tbe  clertt  of  the  trial  court 
^  Motion  to  dismiss  denied. 
*  Motion  to  supply  record  allowed. 


HAAIiAND  et  aL  v.  MILLER. 
(Supreme  Court  of  Oregon.    Nov.  11,  1913.) 

1.  Pleading  ((  148*)— Ckoss-Bill— Mattkbs 

OF  "DeFKNSS  — COUNTEBCLAIM. 

t'nder  L.  O.  L.  S  390,  providing  that,  in 
an  action  at  law,  where  defendant  is  entitled 
to  relief,  arising  out  of  facts  requiring  the  in- 
terpositioQ  ttf  a  court  of  equity,  and  material 
to  Ilia  "defense."  he  may  nle  a  complaint  in 
equity  In  the  nature  of  a  crois-bill.  matters 
constituting  a  counterclaim  may  not  be  bo 
pleaded. 

[Ed.  Note.— For  other  oases,  see  Pleading, 
Cent  Dig.  S  299;  Dec  Dig.  §  148.'1 

2.  PaiNCIFAI.  AND  AOBNT  (|  T8*)— ACCODNT- 

IMO— Deuahd. 

A  complaint  by  a  principal  against  his 
agent  for  an  accouutiDg  is  bad ;  it  not  alleging 
a  demand  for  an  accounting,  or  fkcts  rendering 
a  demand  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  S|  162-177;  Dec.  Dig. 
8  78.*] 
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3.  ACCOCKT  a  1*)— AonON  FOB  AooouimNG 

— Reicbdt  at  Law. 

The  makers  of  a  note,  sned  thereon  by  the 
payee,  cannot  file  a  complaint  in  equity  in  the 
nature  of  a  crosa-biQ.  ander  L.  O.  H  {  390,  for 
an  accoantlng  for  the  proceeds  of  sales  of  lam- 
ber  which  they  intrusted  to  him  to  sell,  with 
an  agreement  that  he  should  credit  the  pro- 
ceeds on  the  note,  which  he  failed  to  do;  fraud 
not  being  allejced,  nor  a  discovery  sought,  and 
it  not  appeanng  the  account  is  so  complicat- 
ed that  it  cannot  be  settled  in  an  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Aecoimt, 
Cent  Dir.  II  1-8;  Dea  Die  i  I.*] 

En  Banc.  Appeal  ttom  Gtrcolt  Gonrti  Wal- 
lowa Cbnnt7 ;  J>  W.  Enowlefl»  Jni^. 

This  ia  a  Bnlt  in  eqnitj  In  the  nature  of  a 
croBB-blll  by  Ghitetlan  8.  Haaland  and  an- 
other against  M.  P.  Hiller.  The  court  below 
sostained  a  demurrer  to  the  second  amended 
complaint  in  the  nature  of  a  croes-bill,  and, 
the  plaintltBB  not  deairlng  to  amraid,  a  decree 
was  rendered  dlgmlasing  the  plaint! fCs*  oom- 
plalnt  The  plaintifre  appeal.  Affirmed. 

A.  S.  Cooley,  of  Snterprise  (O.  H.  Corkina, 
of  Enterprise,  on  the  brief),  for  u^pellants. 
Thos.  M.  IMU,  of  Enterprise  for  xe^ondent 

BAHSBT,  J.  On  December  16, 1912,  M.  P. 
Miller,  as  plalntifr,  began  an  action  at  law  In 
the  court  below  against  Christian  B.  Haaland, 
Swen  Haaland,  and  Carl  E.  Haaland,  as 
partners,  doing  business  under  the  firm  name 
of  Haaland  Bros.,  to  recover  from  them  the 
sum  of  f 2,000  and  Interest  (leas  $700  paid 
thereon)  upon  a  promissory  note  executed  to 
him  by  said  firm  on  the  1st  day  of  Novem- 
ber, 1910,  and  falling  dne  three  months  from 
the  date  thereof,  and  also  $967  and  interest 
upon  another  promissory  note  made  by  said 
firm  to  said  Miller  on  the  2Sth  day  of  March, 
1911 ;  said  last-named  note  being  payable  on 
demand,  and  a  payment  of  $76  thereon  being 
credited  by  said  M.  P.  SQller  In  hla  com- 
plaint In  said  action. 

The  defendants  in  said  action  filed  an  an- 
swer denying  that  Swen  Haaland  was  a 
member  of  said  firm  or  had  anything  to  do 
with  the  execution  of  either  of  said  notes. 
They  admitted  that  said  notes  were  executed 
by  Christian  8.  and  Carl  E.  Haaland,  that 
they  were  past  due,  and  that  they  had  paid 
thereon  only  the  sums  alleged  In  the  com- 
plaint Said  firm  also  denied  part  of  the  at- 
torney's fees  claimed  by  M.  P.  Miller  in  said 
action.  Said  firm  set  forth  the  following  af- 
firmation matter  In  their  said  answer  In  said 
action  at  law:  "And  for  a  further  separate 
partial  defense  to  this  cause  of  action  de- 
fendants Christian  S.  Haaland  and  Carl  E. 
Haaland  file  their  equitable  cross-bill  In 
connection  with  the  answer."  And  they  re- 
peated said  affirmative  allegation  as  to  the 
filing  of  aidd  cross-bill  as  a  part  of  their  an- 
swer to  each  of  the  two  counts  of  the  com- 
plaint In  said  action  at  law. 

Said  Christian  S.  Haaland  and  Carl  B. 


Haaland  then  filed  In  the  court  below  their 
second  amended  complaint  In  equity  In  the 
nature  of  a  cross-bill.  The  following  la  a 
copy  of  the  body  of  said  cross-bill  in  equity: 
"That  these  plaintiffs  and  defendant  ax» 
broOiers-ln-law,  the  wife  of  said  defmdant 
being  the  sister  of  these  plalntlBa.  That 
these  plalntlfEs  aince  the  fftU  of  1909  have 
been  and  now  are  engaged  In  th»  lumbolng 
business  in  the  timbered  country  to  the  north- 
east of  the  cUy  of  Wallowa,  this  comity. 
That  In  order  to  cany  on  said  btuinesB  tlie 
defendant  has  furnished  them  money,  evi- 
denced by  the  promissory  notes  described  In 
the  said  law  action,  and  have  assisted  them 
In  a  flnandal  way  to  carry  on  said  bnsineBs, 
uid  to  purduwe  land,  machinery,  and  pa> 
sonal  property  of  various  kinds  in  connection 
Willi  said  bniinesB.  Tliat  by  reason  of  aacta 
relatlonidilp  and  the  Intimate  boaineas  con- 
nectioD  between  plalntUte  and  detoidant  de- 
fendant was  Intmsted  with  a  large  amonnt 
of  lumbw,  the  property  of  plaintiff  to  sell 
and  dispose  of  and  to  account  to  plaintUf 
and  credit  the  same  on  the  aforesaid  promls- 
sory  notes.  That  d^endant  took  poraesslon 
of  a  large  amonnt  of  such  lumber,  and  dis- 
posed of  It  to  various  parties,  and  has  &Ued 
to  account  to  plaintiff  for  the  proceeds  thereof, 
or  to  credit  the  same  or  any  part  thereof  on 
said  notes.  That  plaintiffs  are  Informed  and 
believe  and  therefore  allege  that  defendant 
has  disposed  of  a  part  of  sudi  lumber  to  one 
E*rank  Melotte,  another  part  of  It  to  parties 
at  Lostine,  Oregon,  to  be  used  In  a  church 
building  at  that  point,  and  another  portion  to 
parties  at  Bnterprise,  which  was  used  In 
the  construction  of  sidewalks  at  such  place, 
as  a  more  detailed  statement  of  which  plain- 
tiffs  are  unable  to  makfc  That  the  trans- 
action as  to  such  lumber  Involves  the  ex- 
amination of  a  long  account,  and  Is  largely 
within  the  knowledge  of  defendant  That 
plaintiffs  do  not  know  how  much  lumber  de- 
fendant has  thus  disposed  of  and  failed  to 
account  for  or  to  credit  on  said  promissory 
notes,  and  plalntlfCs  have  no  plain,  gpeedj,  or 
adequate  remedy  at  law.  And  answering 
defendant's  second  cause  of  action  by  way 
of  cross-bill  and  as  a  partial  defense,  plain- 
tiffs allege  the  above  facts,  and  make  It  an 
answer  to  defraidant's  second  cause  of  ac- 
tion in  the  law  case." 

M.  P.  Miller,  the  plaintiff  in  said  action 
at  law  and  defendant  In  said  second  amended 
complaint  In  the  nature  of  a  cross-bill,  de- 
murred to  the  latt^,  upon  the  ground  that 
it  appears  upon  the  face  thereof  that  the 
court  has  no  Jurisdiction  of  the  subject-mat- 
ter thereof,  and  for  the  reason  that  the 
amended  complaint  does  not  state  facts  suf- 
ficient to  require  the  interposition  of  a  court 
of  equity,  or  to  constitute  cause  of  suit  The 
trial  court  sustained  said  demurrer,  and  dis- 
missed said  cross-bill;  the  plaintiffs  not 
desiring  to  amend. 


*For  otber  cims  sm  suim  topic  and  section  NUUBBR  la  Dac  Die  *  Am.  Dig.  Kaj'Ne.  Sarlaa  Jt  Rap'r  Indaxas 
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The  qnesUon  for  determlnatton  la,  Was 
said  demarrer  properly  sustained? 

[1]  The  right  to  file  a  complaint  In  equity 
in  the  nature  of  a  cro88>blU,  where  one  has 
been  sued  at  lav^  Is  based  on  section  390, 
U  O.  li^  wblcb  is  as  follows:  "Bills  of  re- 
viror  and  bills  of  review,  »  •  *  and 
cross-bills,  except  as  hereinafter  menttoned, 
are  abolished ;  *  *  *  and  in  an  action  at 
law,  where  the  defendant  Is  entitled  to  relief, 
arlEdng  out  of  fftcta  zequirlng  the  inteiiwsl* 
tlon  of  a  court  of  equi^,  and  material  to 
Us  defense,  he  may,  upon  filing  bis  answer 
therein,  also  as  plaintiff  file  a  complaint  In 
equltr.  in  the  nature  of  a  cross-bill,  which 
Bball  stay  tbe  proceedings  at  law,"  etc.  When 
<me  has  been  sued  at  law,  ln>  order  that  h0 
may  pn^er^  file  a  comxAaint  In  equity  In 
tbe  nature  of  a  croos-blll.  he  must  be  entitled 
to  rellsf  that  arises  out  of  facts  which  re- 
quire the  Interpolation  of  a  court  of  equity, 
and  this  relief  must  be  material  to  his  de- 
fense. A  "defense"  within  the  meaning  of 
■ecdon  880,  J*.  O.  Lk,  Includes  erwy  matter 
of  flact  tending  to  diminish  or  entirely  detlaat 
tbe  plaintifTa  cause  of  action.  Baler  ▼. 
Hnmpall.  16  Neb.  m,  aON.  W.  108;  2  Words 
and  nurasea,  pp.  1030, 1040;  Pomeroy's  Oode 
Remedies  (4tb  Ed.)  i  27. 

Prof.  Ponmoy,  in  Ids  Code  Remedies,  {  27, 
says:  'In  its  Judicial  signification,  a  defense 
la  aometbtiv  which  simply  prerents  or  de- 
feats the  recoTOTy  of  a  remedy  in  an  action 
or  suit,  and  not  something  by  means  of  wbich 
the  party  who  Interposes  It  can  obtain  relief 
for  himself.  If  the  codes  had  mer^y  In  ex- 
press language  authorized  the  defendant  to 
set  up  equitable  defenses,  but  had  not  enact- 
ed any  farther  provisions  in  reference  to  the 
subject-matter,  the  granting  of  affirmated 
equitable  remedies  to  the  defendant  could 
not  bare  been  inferred  from  such  permis- 
sion." 

A  counterclaim  is  not  a  "defense"  within 
the  meaning  of  section  390,  supra.  Fettretch 
7.  McKay,  47  N.  X.  427;  Banm's  Castoilne 
Go.  r.  Thomas,  92  Hun,  1,  37  N.  Y.  Supp. 
013 ;  Lafond  t.  Lassere.  26  Misc.  Rep.  77.  66 
K.  T.  Snpp.  450;  Freeman  t.  Fleming,  5 
Iowa,  463.  In  Fettretch  t.  UteKay,  supra, 
the  court  says:  "Nor  can  this  counterclaim 
be  stricken  out  as  an  Irrelevant  defense.  It 
is  not  a  defense.  There  Is  a  distinction  be- 
tween a  counterclaim  and  a  defense."  In 
Baiun's  Castorlne  Co.  v.  Thomas,  supra,  the 
court  says:  "But  a  counterclaim  is  not  a  de- 
f^aise,  as  the  word  Is  used  In  relation  to 
ideadings.  In  section  600  it  Is  provided  that 
an  answer  may  contain  a  statement  of  new 
matter  constituting  a  'defense  or  counter- 
claim,* thus  making  a  clear  distinction  be- 
tween the  two.  The  same  distinction  Is 
found  in  section  SOT,  and  tlie  very  deflnlUon 
of  a  'counterclaim,*  as  given  in  section  501, 
shows  that  it  is  not  ln<duded  wiUiin  the  term 
'defezise."' 

We  conclude  that  the  facts  that  can  be 


pleaded  under  section  380,  supra,  in  a  com- ' 
plaint  In  the  nature  of  a  cross-bill  are  facts 
constituting  a  defense  or  a  partial  defense, 
and  not  a  counterclaim. 

[2]  The  second  amended  complaint  set  out, 
supra,  alleges  that  the  plaintiffs  and  the  de- 
fendant are  brothers-in-law,  and  that  the 
plaintiffs  are  engaged  in  the  sawmill  busi- 
ness, and  that  the  defendant  furnished  them 
money  to  enable  them  to  carry  on  said  busi- 
ness, and  that  the  loan  of  said  money  is 
evidenced  by  the  promissory  notes  described 
in  the  said  action  at  law.  They  allege,  also, 
that  by  reason  of  said  relationship  and  the 
intimate  business  connections  between  the 
plaintiffs  and  the  defendant  the  defendant 
was  Intrusted  with  a  large  amount  of  lumber, 
the  property  of  the  plaintiffs,  to  sell  and  to 
account  to  the  plaintiffs  for  the  proceeds  of 
such  sale,  and  credit  the  same  on  the  afore- 
said promissory  notes.  The  said  amended 
complaint  also  states  that  the  defmdant 
took  possession  of  a  large  amount  of  such 
lumber,  and  disposed  of  It  to  various  parties, 
and  has  foiled  to  account  to  the  plaintiffs  for 
the  iwoceeds  thereof,  or  to  credit  tbe  same 
or  any  part  thereof  on  said  notes.  Said 
complaint  avers,  also,  that  the  plaintiffs  are 
informed  and  believe  and  tbwefore  allege 
that  the  defendant  has  disposed  of  a  part 
of  said  lumber  to  Frank  Mtiotte,  another 
part  to  persons  In  Lostine  to  be  used  In  a 
church  building  at  that  point,  and  another 
portion  of  said  lumber  to  parties  at  Enter- 
prise, which  was  used  In  tbe  construction  of 
sidewalks  at  thati  place.  The  complaint 
avers,  also,  that  the  plaintiffs  are  unable 
to  make  a  more  detailed  statement  concern- 
ing said  lumber;  that  tb^  do  not  know  how 
much  luml)er  the  def^dant  has  disposed  o^ 
and  failed  to  account  for,  or  to  credit  on 
said  promissory  notes;  and  that  the  trans- 
action as  to  said  lumber  will  Involve  the  ex- 
amination of  a  long  account  largely  within 
the  knowledge  of  the  defendant. 

It  will  be  seen  by  an  examination  of  this 
second  amended  complaint  that  It  does  not 
state  when  the  defendant  was  Intrusted  wltii 
lumber  to  sell,  bow  much  the  plaintiffs  turn- 
ed over  to  him,  or  how  much  he  sold.  It  is 
alleged  that  he  took  possession  of  a  large 
amount  of  lumber,  and  disposed  of  It,  and 
failed  to  account  for  any  part  of  the  proceeds 
thereof;  but  It  Is  not  alleged  that  the  plain- 
tiffs ever  requested  or  demanded  an  account 
of  said  sales  or  of  the  proceeds,  nor  Is  it 
allied  that  tbe  def^dant  rinded  or  n^lect- 
ed  to  account  It  is  not  stated  when  be  sold 
any  lumber  or  received  any  money  for  lum- 
ber. The  sales  may  have  been  only  a  few 
days  before  the  complaint  was  filed.  There 
Is  nothing  stated  indicating  any  neglect  or 
refusal  to  account  for  any  money  received. 
When  a  pleading  is  demurred  to,  it  is  con- 
strued most  strongly  against  the  pleader. 
Darr  v.  Guaranty  Loan  Ass'n,  47  Or.  88,  81 
Fac.  566;  Fl^bum  v.  Eondersbausen,  SO  Or. 
863,  92  Pac.  1060^  14  U  B.  A.  (N.  &)  1284, 
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15  Ann.  Gas.  97B.  A>  .flie  plalntUTs  do  not 
allege  that  tiiey  demanded  or  requested  of 
the  defendant  an  acconntloff,  we  have  the 
right  to  conclude  that  they  did  not,  and,  as 
they  do  not  allege  that  they  made  any  ef- 
forts to  ascertain  what  sales  the  defendant 
had  made,  It  la  not  unreasonable  to  Infer 
that  they  made  none.  Ordinarily,  before  an 
action  or  a  suit  can  be  maintained  against 
an  agent  by  a  principal  for  an  accounting, 
the  principal  must  demand  an  account  from 
the  agent  1  Cyc.  p.  429;  Mecbem  on  Agency, 
i  631;  Clark  &  Slcyles  on  Agency,  i  423. 

Clark  &  Skyles  on  Agency,  §  423,  supra, 
says:  "As  a  general  rule  a  principal  cannot 
maintain  an  action  against  his  agent  for  an 
accounting  or  to  recioTer  money  or  property 
received  by  t^  agent  until  he  has  made  a 
demand  upon  the  agent,  and  the  tatter  has 
&iled  or  refused  to  comply  with  such  de- 
mand. As  iq  other  cases,  however,  the  cir- 
cumstances may  be  such  as  to  render  a 
demand  unnecessary,  as,  for  instance,  wh^ 
tAe  agiait  has  repudiated  the  agency  and 
asserted  a  claim  to  the  property  or  funds 
against  the  principal,  or  vAen  he  agreed  be- 
forehand to  pay  over  the  money  what  col- 
lected," etc 

Mecbem  on  Agency,  referred  to»  snpra, 
says:  "No  action  can  ordinarily  be  maln- 
^talned  against  an  agent  for  mon^  received 
by  him  for  his  prind^ial  until  aft^  a  demand 
has  been  made  upon  him  for  its  payment, 
with  which  he  has  refused  or  neglected  to 
comply.  Such  a  demand  and  refusal  or  neg- 
lect to  pay  are  essential  averments  in  the 
dedaratiini  or  complaint,  without  which  the 
action  cannot  ordinarily  be  sustained." 

In  this  case  no  demand  for  an  accounting 
is  allied,  nor  are  any  facta  alleged  which 
render  a  demand  unnecessary.  The  amended 
complaint  is  therefore  fatally  defective,  even 
assnmii^  that  ths  subject-matter  thereof  Is 
cognizable  in  a  court  of  equity. 

If  the  defendant  received  from  the  plain- 
tuts  lumber  to  sell,  with  the  agreement  that 
the  proceeds  of  the  sales  woold  be  accounted 
for  and  credited  on  the  notes  described  In  the 
pleadings  in  the  action  at  law,  and  he  made 
sales,  and  recdved  the  proceeds  thereof,  and 
tailed  to  credit  them  on  said  notes,  he  la  lia- 
ble to  the  plaintiffs  therefore  in  an  action  at 
law  for  mon^  bad  and  received.  If  the 
Iffoceeds  of  the  sates  of  such  lumber  were 
credited  on  the  notes,  such  credit  opwated 
as  payment  of  said  notes,  pro  tnnta 

[3]  A  defendant  in  an  action  at  law  cannot 
properly  file  a  complaint  in  equity  In  the 
nature  of  a  cross-bill  under  section  390,  su- 
pra, and  set  up  matters  of  defense  which  real- 
ly constitute  a  counterclaim  against  the 
plaintiff  In  the  action  at  law,  unless  the 
facta  set  up  contain  matters  that  come  within 
some  recognized  head  of  equity  Jurisdiction. 
A  mere  right  of  actton  for  mon^  had  and 
recMved  cannot  be  thus  set  up  in  a  cross-bill. 

In  this  case  the  defaadants  In  the  action  at 
law  attonpted  to  idead  In  their  cross-bill  a 


right  to  an  accounting  with  the  defendant  as 
their  agent  for  the  sale  of  lumber  and  Its 
proceeds.  According  to  tbsSr  pleading,  the 
defendant,  as  tbtir  ag»i^  rectfved  from  them 
some  Inmbw,  and  sold  part  of  It,  and  re- 
ceived the  proceeds  of  the  sales,  and  foiled 
to  account  for  any  part  there<tf.  It  does  not 
appear  from  this  pleading  that  there  are  mu- 
tual accounts  to  be  adjusted,  nor  does  It  ap- 
pear that  there  are  great  complications  or 
difficulties  in  adjusting  the  accounts;  the 
only  allegation  of  the  amended  complaint 
tending  to  show  any  complication  In  the 
accounts  being  the  statement  that  it  will  in- 
volve the  examination  of  a  long  account 
which  Is  largely  within  the  knoiriedge  ot  the 
defendant  There  is  no  averment  that  the 
plaintiffs  have  made  any  effort  to  ascertain 
the  items  of  the  account  of  the  sales  of  said 
lumber,  or  that  such  Information  could  not 
have  been  obtained  by  ordinary  diligence. 
There  is  much  conflict  of  declslona  as  to  the 
right  of  a  principal  to  sue  bia  agent  In 
equity  for  an  accounting. 

In  6  Pomeroy's  Equity,  i  932,  the  author 
says:  "The  principal  difficulty  Is  in  determin- 
ing in  what  cases  equity  will  take  jurisdiction 
of  an  accounting  between  principal  and  agent 
The  mere  relation  of  pzfaiclpal  and  agent, 
without  more — the  relattan  not  being  really 
fiduciary  In  Its  nature,  and  no  obstacle  in- 
tervening to  a  recovery  at  law — is  Insufficient 
to  enable  a  principal  to  maintain  the  action 
against  his  agent  But,  where  the  relation 
is  such  that  a  confidence  is  reposed  by  the 
principal  in  his  agent,  and  tbe  matters  for 
which  an  accounting  Is  sought  are  peculiarly 
within  the  knowledge  of  the  latter,  equity 
will  assume  jurisdiction." 

In  Mechem  on  Agency,  |  632,  the  author 
says:  "It  seems  to  be  well  settled  that  the 
mere  relation  of  principal  and  agent  Is  not 
sufficient  to  authorize  the  principal  to  come 
Into  a  court  of  equity  for  an  accounting. 
For  very  many  of  the  questions  arising  be- 
tween them,  the  ordinary  legal  remedies  are 
entirely  adequate,  and,  when  this  is  tbe  case, 
resort  cannot  be  had  to  equity.  When,  how- 
ever, the  agency  is  one  of  a  strictly  fiduciary 
character,  involving  a  question  of  confidence 
between  tbe  parties,  and  fraud  Is  alleged  or 
a  discovery  sought,  or  where  the  account  is 
80  complicated  that  it  cannot  be  settled  at 
law  without  great  difficulty,  a  bill  in  equity 
may  be  maintained." 

In  this  case  fraud  is  not  alleged,  nor  is  a 
discovery  sought,  nor  does  it  appear  that  the 
account  between  the  plaintiff  and  tiie  defend- 
ant is  so  complicated  that  it  cannot  be  set- 
tled in  an  action  at  law.  The  account  be- 
tween the  parties  can  be  as  easily  settled 
at  law  as  In  equity. 

The  plalntlfib  have  a  plain,  speedy,  and  ade- 
quate remedy  at  law  for  the  adjustment  of 
their  claim  against  the  defendant,  and-  the 
demurrer  to  the  second  amended  complaint 
was  properly  sustained  by  tlie  court  below. 
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Tbe  decree  of  the  ecmrt  below  soatalnlns 
said  demarrer  and  dismissing  the  plaintiffs' 
complaint  la  affirmed. 


DE  LOBE  V.  SMITH. 
(Saprenw  Court  of  Oregon.  Nov.  11,  1918.) 

1.  Witnesses  (|  87*)— OoKprraNCT— Soueob 
OF  Keiowlbdqk— Eatebdsoppxitq. 

Where  a  witneBs  called  to  testify  concerning 
a  telephonic  conversatiou  between  others  qaaH- 
fied  himself  by  testi^rlBS  that  be  recognized  the 
voice  of  tbe  speaker^  be  was  not  disqualified 
because  he  heud  the  conversation  by  means  of 
eavesdropping  or  "euttinj;  in"  on  the  phone. 

TEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  «>-«r:  Dee.  Dig.  I  37.*] 

2.  Tbxai.  (J  260*)— iHffrnrcnoHa— Rbqotot  to 
Chabgk. 

In  replevin  tbe  court  charged  that  a  wrong- 
ful taking  meant  a  taking  wltbout  right  and 
lawfnl  aathorlty,  and  that  u  Q.  traded  the  prop- 
erty in  dispate,  of  which  he  was  not  tbe  owner 
to  defendant,  defendant's  possession  would  be 
wron^ul.  though  he  believed  that  O.  was  tbe 
owner,  and  if  he  returned  the  property  to  G., 
after  demand  by  plaintiff  and  pnor  to  snlt,  and 
plaintiff  had  no  knowledge  of  the  return,  such 
condition  would  constitnte  an  unlawful  detention 
by  defendant,  but  If  it  appeared  that  after  de- 
mand for  return  of  the  property,  and  prior  to 
the  commencement  of  the  action,  defendant  de- 
livered tbe  property  to  G.  and  plaintiff  had 
knowledge,  such  situation  would  be  a  defense. 
Held;  that  such  instruction  covered  a  request  to 
diarge  that  if  defendant  obtained  possession  of 
the  property  from  G.  by  a  contract  wbldi  was 
subject  to  plaintifrs  approval,  and  plaintiff  re- 
fused to  accept  tbe  trade  and  demanded  posses- 
sion, and  defendant  refused  to  deliver,  tbe  ver- 
dict should  be  for  plaintiff,  and  any  transfer  or 
surrender  of  the  property  by  defendant  to  G.  aft- 
er demand  and  before  the  commencement  of  the 
action  would  constitute  no  defense. 

[Ed.  Note.— For  otber  cases,  see  Trial,  Gent 
Dig.  H  eCl-658 ;  Dec  Dig.  |  260  *] 

8.  BkFUVIIT    (I  10*)— NATtTBB   OF  AOnOH— 

BeQUXSTTBS— POSSXSfflON. 

To  maintain  replevin  defendant  must  have 
bad  either  actual  or  constructive  possession  of 
the  property  at  the  commenc«nent  of  the  action, 
so  that,  if  jud^ent  was  rendered  agidnst  hbn,  be 
might  deliver  it  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Beidevin, 
C«itDig.H<»-S2:  Dec.  £^10.*] 

Ed  Banc.  Appeal  from  Circuit  Court,  Grant 
County;  Dalton  Biggs,  Judge. 

Action  by  M.  B.  De  Lore  against  Joseph 
Ij.  Smith.  Jadgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

See,  also,  132  Pac  621. 

8.  A.  Lowell,  of  Pendleton  (Errett  Hicks 
and  Otis  Patterson,  both  of  Canyon  City, 
on  tbe  brief),  for  ai^Uant  A.  D.  Leedy, 
<tf  Canyon  Olty,  for  reapondent 

McNABX,  J.  This  is  an  action  of  replevin 
-whereby  plaintiff  seeks  to  recover  from  de- 
fendant tbe  possession  of  two  cows  claimed 
to  bare  been  taken  unlawfully  from  plaintiff 
on  June  17,  1912.  Demand  was  made  upon 
defoidant  for  their  retom  12  days  later. 
Defendant  after  denying,  upon  Information 
and  belief,  i^lnturs  ownership  and  posses- 


'•Vsretkir 


ston  of  the  property  asserted  as  a  separate 
defense  that  prior  to  the  17th  day  of  Jnne^ 
1912,  defendant  obtained  tbe  cows  by  ex- 
change of  otber  property  from  one  Floyd 
Gilcrest  to  whom,  tbe  property  was  rede- 
livered on  July  2,  1912.  '  PlalntlfiT  replied  by 
general  denial.  The  trial  of  the  case  re- 
sulted In  a  verdict  for  defendant 

[1]  Daring  the  progress  of  tbe  trial  de- 
fendant, for  tbe  purpose  of  showing  knowl- 
edge upon  tbe  part  of  plaintiff  of  the  return 
of  the  cattle  to  Gilcrest,  gave  testimony  to 
the  effect  that  be  overheard  a  conversation 
between  plaintiff  and  her  daughter  where- 
in the  former  was  told  the  cows  had  been 
redelivered  to  Gilcrest  Plaintiffs  counsel 
objected  to  the  testimony  for  the  reason  that 
tbe  witness  was  an  eavesdropper  and  there- 
by committed  "an  act  of  gross  impropriety 
and  a  moral  wrong  and  a  witness  testifying 
to  micih  a  conversation  conld  not  sbow  any 
of  Uie  elonents  or  condltiona  which  must 
flrst  be  shown  In  order  to  admit  evidence  of 
sncli  a  conversation."  Dd!endant  overheard 
tbe  conversation,  to  wbldi  objection  was 
made,  at  a  pcdnt  on  the  telephone  Interme- 
diate between  the  home  (tf  plalntUt  and  her 
davghter,  vbo  is  tbe  wife  of  Gilcrest  In 
qnall&lng  himself  as  a  witness,  defendant 
stated  that  chance  he  took  down  the  re- 
oeiver  of  the  telephone  when  the  parties 
were  engaged  In  oonTersatlon  and  that  he 
heard  the  declaration  and  knew  the  voices 
of  the  parties  converaing.  Knee  a  time 
practically  concurrent  with  tilie  use  of  the 
telephone  as  a  medium  of  communication, 
the  courts  have  held  that  a  convrasation 
had  over  the  telephone  was  admissible  when 
the  witness  could  testify  he  recognized  the 
voice  of  the  party  speaking.  While  the 
piactloe  of  eavesdropidng  or  "cutting  in" 
on  a  telephone  Is  most  despicably  yet  we 
cannot  say  as  a  mle  of  evidentiary  law  that 
the  practice  of  this  Impropriety  disqualifies 
a  person  who  has  qualified  himself  by  tes- 
tifying be  recognized  tbe  voice  of  the  speak- 
er. Under  the  drcumstances,  the  question 
whether  the  conversation  did  take  place,  its 
nature,  and  whether  defendant  correctly 
Identified  tbe  voices  engaged  in  the  conver- 
sation was  a  fact  for  the  Jury. 

[2]  Complaint  is  made  that  the  court  err- 
ed In  Its  refusal  to  give  tbe  following  In- 
stmctlon:  "Tlie  court  instructs  tbe  Jury 
that  If  yoD  find  from  a  preponderance  of 
the  evidence  that  defendant  obtained  posses- 
sion of  these  cows  from  E'loyd  Gilcrest  In  a 
trade  for  a  wagon,  but  sncb  trade  was  made 
subject  to  the  approval  of  tbe  plaintiff,  and 
If  plaintiff  refused  to  accept  such  trade  and 
demanded  possession  of  these  cows  from 
defendant,  and  defendant  refused  to  deliver 
them  to  plaintiff,  your  verdict  should  be  for 
plaintiff,  and  any  transfer  or  surrender  of 
said  cows  by  defendant  to  tbe  said  Gilcrest 
after  said  demand  and  before  the  commence- 
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ment  ot  this  metlon,  In  order  to  avoid  this 
action,  would  not  avail  Mm  anytMng  and  the 
verdict  should  be  for  the  plaintiff." 

The  court  did  advise  the  Jury  at  length  by 
saying  In  substance  that  a  wrongful  taking 
means  a  taking  without  right  and  without 
lawful  authority;  that  If  Gllcrest  traded  the 
property  In  dispute  to  defendant,  when  he 
(OUcreeQ  was  not  the  owner  thereof,  the  pos- 
session of  defendant  would  be  wrongful,  even 
though  he  believed  that  Gllcrest  was  the  own- 
er or  had  a  right  to  dispose  of  the  proi>erty; 
that  if  d^endant  returned  the  property  to 
Gllcrest,  after  demand  by  plaintiff,  and  prior 
to  the  commencement  of  the  action,  and  that 
plaintiff  had  no  knowledge  of  the  return  of 
the  property,  such  condition  would  constitute 
an  unlawful  detention  by  defendant,  but  if  it 
appeared  that  after  demand  had  been  made 
for  the  return  of  the  cows,  and  prior  to  the 
commencement  of  the  action,  defendant  de- 
livered the  property  to  Gllcrest  and  plaintiff 
had  knowledge  thereof,  such  situation  would 
be  a  defense  to  the  action. 

We  think  the  court's  counsel  was  even 
more  tevorable  to  plaintiff  than  the  law  con- 
templates, and  that  no  error  was  committed 
In  refusing  to  pass  to  the  jury  the  instruc- 
tions requested  by  plaintiff.  There  was  no 
dispute  In  the  testimony  that  defendant  sea- 
sonably after  the  demand  made  by  plaintiff, 
and  prior  to  the  institution  of  the  action, 
returned  the  property  to  Gllcrest,  from 
whom  it  had  been  procured. 

[3]  As  an  abstract  proposition  of  law,  this 
court  has  become  wedded  to  the  rule  that.  In 
order  to  maintain  replevin,  defendant  should 
have  either  the  actual  or  constructive  pos- 
session of  the  property  sought  to  be  recov- 
ered at  the  time  of  the  commencement  of 
tbe  action,  so  that  defendant,  if  Judgment 
be  rendered  against  him,  might  make  de- 
livery thereof  to  plaintiff.  Krebs  Hop  Co. 
T.  Taylor,  52  Or.  627,  97  Pac.  44,  98  Pac.  494; 
Jenkins  v.  Ontario,  44  Dr.. 72,  74  Pac.  466, 
102  Am.  St  Rep.  62S. 

Judgment  affirmed. 


MALZEB  T.  SGHISLER. 

(Bn^nme  Court  of  Oregon.  Nov.  11,  1918.) 

X^TTDa,  Statute  of  ({  139*)— Sau  of  Lano 
— Aonojr  FOB  Pricb. 

The  Btatote  of  frauds  is  no  defense  to  an 
action  against  the  purchaser  of  laod  for  the  pur- 
chase price,  where  the  deed  has  been  executed, 
delivered,  and  accepted,  though  at  direction  ox 
the  purchaser  the  deed  was  to  a  third  person. 

[Ed.  Not&— For  odier  cases,  see  Frauds,  Stat, 
ute  of,  Gent  Dig.  0  834-^;  De&Dlc  | 
139.*] 

In  Banc.  Appeal  from  Clicait  Court,  Wal- 
lowa County ;  J.  W.  Knowlea,  Judge. 

Action  by  Charles  H.  Malzer  against  Hmry 
Schisler.  Judgment  tor  plaintiff  and  de- 
fendant appeals.  Affirmed. 


This  is  an  action  to  recover  a  balance  due 
on  the  purchase  price  of  land.  Plaintiff  sold 
a  certain  tract  of  land  to  defendant  for  the 
consideration  of  $1,700,  and  by  defendant's 
direction  conveyed  the  tract  directly  to  Den- 
ny. Defendant  paid  $700  cash  at  the  time 
of  the  contract,  and  assumed  and  agreed 
to  pay  a  mortgage  then  existing  on  the  land 
in  the  sum  of  1^800.  This  left  a  balance  of 
f 200,  which  defendant  agreed  to  pay  within 
a  few  days.  The  complaint  alleges  that  he 
has  not  paid  the  $200,  and  neglects  and  re- 
fuses so  to  do.  After  a  demurrer  to  the  com- 
plaint was  overruled,  defendant  answered, 
denying  the  allegations  of  the  complaint, 
and  as  an  affirmative  defoiae  pleaded  the 
statute  of  frauds,  to  which  a  demurrer  was 
sustained.  .  Defendant  then  filed  an  amended 
answer,  which  is  a  ^>ecific  denial  of  every 
allegation  of  the  complaint,  except  that  he 
has  not  paid  the  $200.  Upon  the  trial  the 
defendant  objected  to  the  proof  offered  by 
the  plaintiff  to  establish  the  agreement  of 
sale  and  promise  to  pay,  for  the  reason  that 
it  is  an  attempt  to  prove  by  parol  an  agree- 
ment for  the  sale  of  real  estate,  which  ob- 
jection was  overruled.  Upon  trial  verdict 
was  rendered  tor  tlte  plalntlfL  Defendant 
appeals. 

Thomas  M.  Dill,  of  Xbterprlae^  fi>r  B.VpA- 
lant  J.  A.  Burl^^  of  Bnter^rls^  for  re- 
spondent 

BAKIN,  J.  (after  stating  Ute  facts  as 
above).  Defendant  makea  bat  (h»  point  iw- 
on  tlie  WPeal,  namely,  that  fba  agreement  of 
sale  was  tn  parol,  and  therefore  tliat  a  inom- 
Ise  by  defendant  to  pay  the  $200  cannot  be 
established.  We  understand  the  rule  in  such 
a  case  to  be  that  where  there  ia  an  oral 
agreement  for  the  sale  of  land,  and  the  prop- 
erty has  been  conveyed  to  the  vendee,  the 
agreement  la  ao  tar  executed  tiiat  It  is  tliere- 
by  taken  out  of  the  atatate  of  frauds.  In 
an  action  to  recover  tbe  balance  of  the  pur- 
chase price  the  agreement  to  pay  may  be 
Blwwn  by  parol.  Including  Ois  consideEation 
for  the  promise  to  pay.  In  89  Cyc  1918,  it 
is  stated:  "As  a  genoal  rule  the  statute  of 
frauds  la  a  good  defense  to  an  action  by  a 
vendor  on.  an  oral  contract  of  sale  of  land 
to  recover  the  purchase  price,  unless  the 
deed  has  been  executed  and  delivered  to  or 
accQited  by  the  purchaser.  A  purchaser  in 
jrassesaion  under  a  contract  for  the  title  can- 
not resist  payment  of  the  purchase  price  on 
the  ground  that  he  did  not  algn  the  con- 
tract" See,  also,  Walker  t.  Owen,  79  Mo. 
068;  Cagger  v.  Lansing,  48  N.  X.  650;  King 
T.  Smith,  88  Tt  22.  In  20  Cyc.  294,  where 
many  authorities  are  dted.  It  Is  said:  "Tlie 
statute  Is  no  bar  to  an  action  to  recover  for 
the  price  of  land  actually  conveyed,  where 
the  deed  has  been  accepted  or  tttie  has  other- 
wise passed,  alOum^  the  grantor  could  not 
have  berai  compelled  to  convey,  or  the  gran- 
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tee  to  accept  a  deed,  because  the  contract 
was  oraL"  Defendant  also  snggeats  the  point 
that  the  deed  was  not  made  to  him,  and  that 
the  property  was  not  in  ida  iwssesdon;  but 
he  made  the  contract  of  purchase  and  di- 
rected that  the  deed  be  made  to  Denny.  Ac* 
ceptance  of  the  deed  by  Denny  was  accept- 
ance by  defendant.  Plaintlfl  had  no  con- 
tract with  I>enny,  and  defendant's  liability 
on  fals  contract  for  the  price  Is  the  same  as 
though  the  deed  were  to  himself.  Oar  Su- 
preme Conrt  assumes  the  existence  of  this 
role,  and,  going  farther,  holds  that  a  promise 
to  pay  the  price  to  a  third  party  is  also 
binding  upon  the  rendee,  and  may  be  proved 
by  paroL  See  tUeman  t.  Eratz,  ^  Or.  474, 
«0  Fat  1027,  70  Pac.  506;  Feldman  v.  Mc- 
Qolre^  34  Or.  812,  55  Pac.  872;  Cooper  t. 
'Xbomaaou,  30  Or.  161,  46  Pac.  296.  And  this 
qoestlon  was  also  involTcd  in  HcLeod  t. 
Despaln,  48  Or.  686,  90  Pac.  492.  92  Pac. 
lOeS,  1»  14.  S.  A.  (N.  S.)  276,  124  Am.  St 
Bep.  1066. 

The  Judgment  of  the  elrcnlt  court  Is  af- 
firmed. 


MILLER  T.  MILLER. 
(Supreme  Coort  of  Oregon.  Not.  11^  lOlS.) 

1.  DoviGiu  (f  1*>— Definition. 

Tba  dMnicfle  or  babitancy  of  a  person  is 
Aat  fixed  place  of  abode  to  which  hk  Intends 
to  ittom  habitually  when  absent 

[Ed.  Note.— For  other  cases,  see  DomicilcL 
Cent  Dig.  {  1;  Dec  Dig.  |  1.* 

For  othtf  definitions,  see  Words  and  Pfarases, 
ToL  S,  pp.  216&^179;  ToL  8,  pp.  7041.  76421 

2.  DiTOBCX  (I  68*)~JUKIBDX0nON— SXPABATK 

Domciix  or  Win. 

A  wife,  whose  hosband  by  his  mlaoondnct 
lias  rendered  life  with  him  nnbearable^  may  ac- 
quire a  separate  domicile,  baaed  on  which  she 
may  institate  a  divorce  rait 

FEd.  Note.— For  other  cases,  see  Dirorce, 
Cent  Dig.  H  201.  217;  Dec.  Dig.  {  68.*] 

8.  DiToacs  (I  125*)  —  DoHioiu  <nr  Wm  — 

Btidbno— Adhission. 

Statement  of  a  wife,  in  a  complaint  for  dl- 
Torce,  which  she  canaed  to  be  prepared  in  one 
state,  that  she  was  a  resident  thereof  ia  not 
condnaiTe  against  her  in  a  aabseqaent  divorce 
■nit  instituted  by  her  in  another  state^  but  Is 
only  an  admission  against  Interest 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Gent  Dig.  ||  88&-402;  Dec  Dig.  |  125.*] 

4.  DiTOWa  (f  124*}— JUBIflDICTXON— DOKIOILI 

— PuoB  or  Voting. 

That  one,  after  roistering  as  a  voter  in 
Oregon  went  into  another  state  and  there  voted, 
is  not  conclusive  of  his  domicile  there,  as  re- 
nrda  jnrlMliction  of  an  action  (or  divorce:  L. 
O.  L.  I  3318.  providing  "if  a  person  shall  go 
from  this  state  into  any  other  state  •  *  * 
and  there  exercise  the  right  of  snffrage,  he 
■vhall  be  *  *  *  hdd  to  have  loat  his  rendence 
in  this  state,"  being  a  role  governing  indses 
of  election  in  determining  right  to  vote  in  ue 
state. 

XEd.  Note^— For  other  easei^  see  Divorce, 
Cent  Dig.  m  89^^  4S0,  455,  466;  Dee.  Dig. 
1124.*] 


6.  DiVOBCE  (8  124*)— DOIOCILB  ffiT  PASIXKB— 

Evidence. 

Evidence,  in  a  divorce  salt  as  to  temporary 
purpose  of  absence  and  intention  to  return,  held 
to  show  the  domicile  of  the  partiee,  who,  hav- 
ing bad  a  permanent  home  in  the  stat^  went  to 
another  state  and  then  retnmed.  to  be  In  the 
Btate,  within  L.  O.  L.  |  609.  requirii«  plaintiff 
in  a  suit  for  divorce,  at  the  time  of  instituting 
It  to  be.  and  for  a  year  prior  thereto  to  have 
been,  an  inhabitant  of  the  state. 

[Ed:  Note.— For  other  cases,  aee  Divorce, 
Cent  Dig.  11  392-^.  450,  456.  466;  Dec  Dig. 
f  124.*] 

6.  DivoBOR  a  296*)  — Dbobei— StrFPon  or 

Childebn. 

The  question  of  support  of  the  children 
may  be  left  open  by  the  decree  of  divorce,  there 
being  no  evidence  as  to  what  Is  proper  or  requi- 
site therefor ;  L.  O.  L.  {  514,  autliwizlng  modi- 
fication of  a  divorce  decree,  at  any  time  after  it 
is  ^ven,  as  to  support  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  778;  Dec  Dig.  |  295.*] 

In  Banc.  Appeal  from  Circuit  Court.  Wal- 
lowa County;  J.  W.  Enowlea.  Judge. 

Suit  by  Christine  MlUer  against  M  P.  Mil- 
ler.   Complaint  dismissed,  and  idainllfF  ap- 
Reversed  and  rendered. 


Christine  MlUer  brings  this  suit  against 
M.  P.  Miller,  her  tausbandt  for  the  dissolu- 
tion of  a  marriage  contracted  between  Oiem 
In  the  state  of  Minnesota,  October  81.  18S9. 
She  alleges  'that  for  more  than  one  year  last 
past  plaintiff  has  been,  and  now  is.  a  resi- 
dent and  inhabitant  of  Wallowa  county,  in 
the  state  of  Oregon."  After  setting  out  the 
marriage  and  the  births  and  ages  of  their 
childrra,  she  states,  in  substance,  that  al- 
though she  has  been  a  good  and  dutiful  wife, 
the  defendant  has  treated  her  In  a  cruel  and 
iohiiman  manner,  rendering  her  life  burden- 
some, specifying  various  false  charges  of 
promiscuous  unchastity,  and  sundry  assaults 
and  batteries  committed  by  the  defendant 
upon  the  plaintiff.  She  gives  a  list  of  the 
defendant's  real  property  and  sundry  items 
of  personal^,  with  the  valuation  In  each 
case,  and  avers  that  she  has  no  means  of 
support  or  maintenance  for  herself  and  the 
minor  chlldrm  mentioned,  except  such  as 
she  can  derive  from  her  own  labor  and  a 
small  assistance  from  her  eldest  son.  She 
prays  for  alimony  pendente  lite,  for  a  disso- 
lution of  the  marriage  contract,  and  for  the 
care  and  custody  of  her  eight  minor  children 
mentioned;  that  she  be  decreed  to  be  the 
owner  of  an  nndlvided  one-third  Interest  in 
the  lands  described,  and  for  the  gross  sum 
of  ^500  for  the  support  and  education  of 
the  minor  children,  and  for  farther  relief. 
The  answer  of  the  defendant  contains  no  de- 
nial of  any  of  the  auctions  of  the  com- 
plaint, but  states  afSrmatively  "that  said 
plaintiff  Is  the  wife  of  this  defendant  and 
that  the  said  plaintiff  is  now,  and  for  more 
ttian  two  years  last  past  she  has  been,  a  resi- 
dent and  inhabitant  of  the  state  of  Idaho, 
residing  In  the  county  of  Latah,  in  said 
state;  that  the  said  defendant  is  now,  and 
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for  more  than  two  years  last  past  he  has 
been  and  now  la,  a  resident  and  inhabitant 
of  the  state  of  Idaho,  residing  in  Latah  coun- 
ty, said  state."  The  other  allegations  of  the 
answer  simply  amplify  tlie  averments  already 
quoted.  The  reply  denied  the  answer,  except 
that  the  plaintiff  is  the  wife  of  the  defend- 
ant On  this  state  of  the  pleadings,  the  cir- 
cuit court  heard  the  testimony  on  the  Issue 
of  the  habltancy  of  the  plaintiff  and  took 
testimony  in  behalf  of  both  parties  on  the 
allegations  of  the  complaint,  and  on  July 
31,  1013,  entered  a  decree  to  the  effect  that 
the  complaint  be  dismissed  for  want  of  Ju- 
risdiction of  the  court  over  the  parties.  The 
plaintiff  appeals. 

A.  S.  (Jooley.  of  Enterprise  (O.  M.  C!or- 
Uni  and  Sheahan  &  Cooley,  all  of  Enter- 
prlscv  on  Qie  brleOi  for  appdluit.  Chas. 
Tbomas»  of  Enterprise,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  principal  question  to  be  deter- 
mined is  whether  or  not  the  plaintUE  has 
shown  enough  to  confer  Jurisdiction  upon 
the  court  over  the  subject-matter  of  the 
suit  within  the  meaning  of  section  509,  L.  O. 
L.,  reading  thus :  "In  a  suit  for  the  dissolu- 
tion of  the  marriage  contract,  the  plaintiff 
therein  must  be  an  inhabitant  of  the  state 
at  the  commencement  of  the  suit,  and  for 
one  year  prior  thereto;  which  residence  shall 
be  sufficient  to  give  the  court  Jurisdiction, 
without  regard  to  the  place  where  the  mar- 
riage was  Bolenmlzed,  or  the  cause  of  suit 

In  Seed's  Will,  48  Or.  500,  87  Pac.  763, 
Mr.  Chief  Justice  Bean  says:  "'Domicile,' 
strictiy  spiking,  is  the  relation  the  law 
creates  between  an  individual  and  a  particu- 
lar place  or  country,  and  each  case  is  de- 
pendent upon  its  own  particular  facts.  It  is 
not  in  a  legal  sense  synonymous  with  'resi- 
dence.' A  person  may  have  more  than  one 
residence  and  more  tiian  one  home,  in  the 
ordinary  acceptance  of  those  terms,  but  he 
can  have  only  one  domicile,  and  the  law  re- 
quires that  for  the  purpose  of  the  succession 
of  his  property  be  be  domiciled  somewhere." 

[1]  The  domicile  or  habltancy  of  a  person 
Is  that  fixed  place  of  abode  to  which  he  in- 
tends to  return  habitually  when  absent  Ow- 
ing to  the  el^ent  of  intention  to  return,  the 
difficulty  Is  not  so  much  in  definition  as  In 
the  application  of  the  principle  to  the  par- 
ticular facts  Involved  In  any  given  case. 
Dormttzer  v.  German  Savings  &  Loan  So- 
ciety, 23  Wash.  132,  62  Pac.  862.  In  the  case 
at  bar  both  parties  agree  that  for  about 
eight  years  they  lived  and  had  their  home 
and  habitation  and  permanent  residence  in 
Wallowa  county,  in  this  state.  It  remains 
to  determine  whether  the  situation  was 
changed  in  a  legal  sense  by  what  follows. 
The  parties  with  their  children,  in  the  latter 
part  of  June,  1011,  took  part  of  their  house- 
hold goods,  consisting  of  some  bedding  and 


a  table,  and  went  to  Idaho  fbr  the  purpose^ 
as  stated  by  the  defendant,  of  educating 
some  of  the  older  children  at  a  denomina- 
tional school  in  that  state.  A  numb^  of  the 
vritnesses  testify  that  at  the  closing  exer- 
cises of  a  school  near  their  home  in  Wallo- 
wa county,  shortly  before  they  departed  for 
Idaho,  the  defendant,  in  an  address,  public- 
ly stated  that  he  was  going  to  Idaho  to 
educate  his  children,  but  that  he  intended  to 
return.  It  appears  in  evidence,  and  he  ad- 
mits, that  be  posted  a  notice  on  the  door  of 
their  dwelling  in  Wallowa  county  to  the  ef- 
fect that  he  had  gone  to  Idaho  and  would 
return  In  about  four  weeks.  He  remained 
in  that  state  until  some  time  in  February, 
1912,  when  he  returned  to  Wallowa  county, 
Or.,  and  remained  there  two  montha  Dur- 
ing that  time  he  registered  as  a  voter  in  that 
county,  and  engaged  in  the  business  of  sell- 
ing some  lumber  which  he  had  on  hand.  Re- 
turning to  Idaho  after  the  expiration  of  that 
two  months,  he  stayed  there  until  about  tbe 
1st  of  November,  1912,  when  he  returned  to 
Wallowa  county,  and  has  remained  there 
continuously  since  th^  engaged  in  selling 
the  lumber  mentioned. 

The  plaintiff  herself,  after  going  into  Ida- 
ho with  the  defendant  remained  there  cod- 
tinuously  until  April  29.  1013,  when  she  re- 
turned and  filed  the  complaint  in  this  suit 
on  the  following  day.  During  the  time  tbe 
defendant  was  in  Idaho  the  last  time,  be 
voted  at  an  election  there,  althougli  he  had 
previously  registered  in  Oregon.  On  August 
19,  1912,  the  plaintiff  consulted  an  attorney 
in  Idaho,  and  he  drew  up  for  her  a  com- 
plaint against  the  defendant  tor  a  divorce 
niK>n  substantially  the  same  groimds  as  the 
complaint  in  this  action,  in  which  she  alleg- 
ed that  she  "is  and  has  been  a  resident  of 
the  state  of  Idaho  for  more  than  six  months 
Immediately  preceding  the  commencement  of 
tills  action."  This  complaint  was  verified 
by  her  before  a  notary  public  of  that  state, 
bat  was  never  filed  in  any  court  As  a  rea- 
son for  not  filing  it  she  states  that  on  the 
promises  of  the  defendant  to  amend  his  con- 
duct she  returned  and  lived  with  him  in 
Idaho  about  two  months.  She  then,  as  she 
says,  corroborated  by  other  testimony,  on 
account  of  the  continued  ill  treatment  of 
her  by  the  defendant  moved  out  of  tbe 
bouse  in  which  they  resided,  and  wait  to 
stay  with  her  eldest  son,  in  a  house  which 
he  had  rented  for  the  accommodation  of  tbe 
other  children  and  hersell  About  this  time 
tbe  defendant  had  returned  to  Oregon,  aa 
above  stated,  where  he  has  since  remained. 
He  engaged  In  no  permanent  business  In  tbe 
state  of  Idaho  so  far  as  the  record  disclos- 
es. Concerning  her  own  mental  attitude,  she 
says,  speaking  of  what  she  considered  the 
most  definite  plac^  to  which  she  might  event- 
ually arrive :  "Why,  I  have  thought  of  Ore- 
gon more  than  anything  else.  We  had  our 
property  there,  and  bad  our  folks  there." 
In  respect  to  her  Torlficatton  of  tbB  plead* 


Digitized  by 


Google 


Or) 


KILLBR  ▼.  MIU^ER 


17 


ing  pvQpiited  !■  Idaho^  aiw  mju  Oiat  die 

did  It  "■linplr  Iwcaiue  I  lud  been  waBttng 
to  start  tme  (a  suit}  for  years  and  years 
bade,  and  I  bad  baea  bald  back  1^  fbroe. 
I  had  been  ready  to  fo  and  leave  tlw  place 
two  or  three  tlmea,  bnt  be  baa  beld  me  back 
by  force,  kbO,  tba  children  being  small,  1 
cooMnt  do  anything";  and,  fnrtfaer.  In  sob- 
ituoe  Uiat  tlie  attorney  explained  tbat  all 
tbat  was  necessary  was  tliat  she  had  been 
peistmally  In  that  state  six  months.  Speak- 
ing of  their  living  tc^etbor  in  Idabo,  die 
ttTs:  "I  was  staying  in  Idabo  six  mmiUis. 
We  lived  tliere  and  kept  honse  tfaer&  We 
bid  our  borne  in  Oregon  here,  and  Intended 
to  stay  here" — and  die  says  that  the  defend- 
ant, In  speaking  of  ttie  house  In  whiCh  they 
Uved  In  Idaho,  said  that  "It  wotild  do  as  a 
place  to  hang  np  on."  This  statement  Is  not 
denied  by  the  defttidant 

IZ]  la  determining  ttw  resldmoe  or  perma- 
sent  habitation  of  the  plalntlflF  necessary  to 
{Ire  the  court  jurisdiction,  the  principal  can- 
on to  be  applied  is,  To  wbst  place  did  the 
pUbitlff  Intend  to  retnm  afta  the  object  ol 
ber  going  to  Idabo  tor  the  edncaUon  of  taer 
children  had  been  acoompllshedT  It  is  con- 
tended 1^  the  plalnttflT  that  this  most  be 
mAed  oat  by  the  domicile  of  the  husband. 
This,  howevcar.  is  not  an  invarlaUe  rule  of 
constmctlon.  It  Is  possUble  for  a  wif ^  whose 
bnshand  by  his  misconduct  has  rendered  life 
with  him  nnbearable,  to  acquire  a  separate 
domicile;  based  npon  which  die  may  institute 
t  suit  to  dissolve  the  marriage  contract. 
White  V.  White,  18  B.  I.  282,  27  Atl.  S06 ; 
Jennees  v.  Jenness,  24  Ind.  855,  87  Am.  Dec. 
335;  Hopkins  v.  Hopkins,  85  N.  H.  474 ;  Cbee- 
Ter  V.  WUson,  9  WalL  (U.  S.)  108,  123,  10  L. 
Ede04;  DltBon  V.  Dltson,  4  B.  I.  87;  Ferzelv. 
Peizel.  91  Ky.  634,  16  S.  W.  658;  Cnven  v. 
Craven,  27  Wis.  418;  Harding  v.  AJden,  9 
Greenl.  <Ue.)  140,  23  Am.  Dec  549. 

As  said  Hr.  Justice  Beard  in  Duxgtad 
T.  DuxBtad,  17  Wyo.  411,  100  Faa  112,  129 
Am.  St  Bep.  1138:  "We  think  the  rule  Is 
that  the  wife's  residence  Is  that  of  her  hus- 
band* save  in  exceiitlonal  cases,  when  die 
can,  on  account  of  necesdty,  establidi  and 
dalm  e  s^iate  reddence.  One  of  such  ex- 
c^ons  is  when  he  has  given  her  cause  for 
divorce.  In  that  case  it  has  been  generally 
beld  that  she  may  acquire  a  s^nrate  red- 
dence in  another  Jurisdiction  whldb  will  en- 
title her  to  maintain  an  action  for  divorce  In 
that  Jurisdiction.  This  she  may  do;  but  her 
huaband  cannot  by  bis  wrongful  acts  and  by 
miatreatliv  her  compel  ber  to  do  so ;  *  *  * 
abe  may  still  dalm  bis  residence  as  h&m.  at 
least  until  she  has  established  a  reddence 
elBewhere." 

Consideriiy;,  liowever,  the  domicile  of  the 
wUe  as  governed  by  the  goieral  rule  that  it 
la  determined  by  tbat  of  the  husband,  we 
recaU  tbat  the  original  donddle  of  the  par- 
ties was  confessedly  In  the  state  of  Oregon; 
that  for  the  purpose  of  educating  the  <MI- 
dren  they  migrated  Into  Idabo;  that  by  a 
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great  ^repondeianee^  In  imnibera,  the  wit- 
nesses said  that  be  announced  his  intmtlon 
to  return,  and  that  bis  absence  would  be 
only  tenvorary.  These  statements  and  Oils 
Intention  are  illustrated  by  the  actual  fact 
tbat  he  finally  did  return  to  Onson,  and 
has  since  remained  here.  However  long  con- 
tinued, the  educatliMi  at  the  cbildroi  was 
manifestly  a  mere  tMuporaty  purpose.  The 
defendant's  business  and  property  were  in 
the  state  of  Oregon.  His  animo  revertendi 
was  clearly  dan<mstrated  tiy  Us  actions. 

[1, 4]  Much  stress  was  laid  In  a^ment 
tax  the  d^ttidant  npon  his  voting  in  Idaho, 
and  that  the  plaintiff  had  caused  the  prep- 
aration  of  the  complaint  there  in  wliidi  she 
avowed  a  reddence  tn  tliat  state.  Her  state- 
ment on  tliat  point  Is  only  an  admiadon 
against  btx  present  interest,  and  is  not  con- 
dudve  upm  her.  In  our  Judgment,  Ito  ef- 
fect is  overoome  by  other  evidence,  and  the 
circumstances  under  whldi  It  was  made.  As 
to  his  votli^,  we  cannot  say,  In  the  absence 
of  the  laws  of  Idaho  from  the  record,  tlmt 
it  has  any  effect  <me  way  or  the  otlier  in 
establishing  his  domicile  there.  It  is  true 
tfaal^  among  the  rules  governing  Judges  of 
dection  In  the  determlnatlmi  of  tbe  r^t  of 
a  poscm  to  exerdse  tbe  doctoral  franchise 
here,  it  Is  laid  down  tliBt  "if  a  person  shall 
go  from  this  state  Into  any  other  state  or 
territory  and  there  exercise  the  rl^t  of 
suffrage,  he  shall  be  considered  and  hdd  to 
have  lost  his  residence  in  this  state."  U  O. 
U  {  8318,  Bubd.  7.  This  regulation  is  a  con- 
ventional one,  applicable  In  its  fiill  force  only 
to  elections,  and  was  not  intended  to  be 
controlling  ovw  any  other  subject.  At  best, 
It  Is  only  a  drcnmstence  to  be  wdfl^ied  with 
other  evidence  on  the  present  issoa  Con- 
sidered in  connectlmi  with  tbe  defendant's 
previous  r^ilstration  In  Oregon,  his  voting 
In  Idaho  nrera  stroi^ly  of  a  sdf-servlng 
declaration,  and  as  such  is  of  no  consequence. 

[f  ]  Gonddered  then  in  the  light  of  tbe  hus- 
band's domicile  gov^nlng  that  of  the  wIfO, 
the  wdght  Of  the  testimony  Is  In  favor  of  the 
plaintiff.  Added  to  this  is  her  own  dedara- 
tlon  liiat  she  constantly  had  in  mind  a  re- 
turn to  this  state  where  thdr  property  and 
relatives  were  dtuated.  The  acflcms  of  the 
defendant  speak  louder  than  his  mere  words. 
He  not  only  had  the  purpose  of  returning, 
but  actually,  did  return.  We  think  tram  a 
careful  review  of  all  the  testimony  and  the 
actions  of  the  parties  that  the  legal  domicile 
of  both  of  them  In  tbe  state  of  Oregon  Is 
established  by  a  dedded  preponderance  of  the 
evidence,  and  that  the  court  bad  authority 
over  the  parties  and  the  subject-matter  of 
tbe  snlt. 

[t]  As  a  matter  of  pleading,  the  defradant 
stakes  his  whole  case  in  an  attack  upon  the 
jurisdiction  of  the  court  He  makes  no  de- 
nial of  the  plaintiff's  allegations  of  crud  and 
Inhuman  treatment  Wlttiont  attempting  to 
analyze  in  detail  the  testimony  glvoi  by  the 
plaintiff  in  support  of  her  allegations  In 
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that  respect,  and  of  tbe  defendanlfs  sbowlng 
In  opposition  tbweto,  it  is  sufficient  to  say 
tbat  her  complaint  Is  tboronghly  establisbed 
on  the  merits.  She  does  not  pray  for  an  al- 
lowance for  the  support  of  herself  alone,  as 
she  might  have  done,  and  there  is  no  teatl- 
mooy  as  to  what  Is  proper  or  requisite  for 
the  support  of  the  children.  Under  these 
circumstances  we  must  leave  the  question  of 
support  for  the  children  open,  under  the 
authority  of  McFarlane  r.  HcFarlanOi  43 
Or.  477,  486,  73  Pac.  203.  76  Pac  1S9,  hold- 
ing that  the  courts  on  proper  notice  may  re- 
quire parties  in  fault  to  contribute  to  the 
future  support  of  their  minor  children,  and 
to  pay  a  reasonable  sum  for  their  past  sop- 
port,  as  the  duly  of  parents  to  care  for 
and  educate  tbelr  offspring  is  not  aftected 
by  a  divorce.  Section  514,  L.  O.  L.,  provides 
tbat  "at  any  time  after  a  decree  Is  given, 
the  court  or  Judge  thereof,  upon  the  motion 
of  either  party,  shall  have  power  to  set 
aside,  alter,  or  modify  so  mach  of  the  decree 
as  may  provide  tor  the  appolntmoit  of  trus- 
tees for  the  care  and  custody  of  the  minor 
children,  or  the  nurture  and  education  there- 
of, or  the  maintenance  of  either  party  to  tbe 
salt"  Under  this  section  and  the  precedent 
noted,  we  may  well  leave  to  tbe  circuit  court 
the  task  of  determining  what  is  necessary 
and  requisite  to  be  done  respecting  the  main- 
tenance of  the  children.  A  decree  will  be 
here  entered  granting  to  the  plaintiff  a  dis- 
solution of  the  marriage  contract,  one-third 
of  the  real  property  of  the  defendant  de- 
scribed in  the  complaint,  the  custody  of  tbe 
minor  children  of  the  parties,  and  the  costs 
and  disbursements  of  this  litigation. 

The  decree  of  the  drcolt  conrt  Is  reversed 
In  fbe  mannor  Indicated. 


raVINB  et  aL  v.  IRVINE  et  al. 
(Supreme  Conrt  of  Oregon.  Nov.  11,  1913.) 

1.  Wilis  (t  Bfl7*>— Devise  of  Fee—Heihs. 

Under  the  express  provisions  of  lu  O.  Tj. 

S7103,  7344,  the  term  "heirB"  or  other  words 
inheritance  are  not  neceflsary  to  create  or 
convey  an  estate  in  fee,  but  a  deviBe  of  real  prop- 
erty will  be  construed  to  be  a  devise  of  aU  tbe 
estate  or  interest  of  tbe  testator,  subject  to  his 
diapoeal.  unless  It  clearly  appears  from  the  will 
that  he  intended  to  devise  a  less  estate  or  inter- 
est 

gSd.  Note.— For  other  cases,  see  Wills,  Gent 
.  H  1319-1326;  Dee.  Dig.  f  587.*] 

2.  Wills  (|  601*)— Separate  Clauses— Cok- 

BTBUCnOH. 

Where  an  estate  in  fee  is  given  In  one  claoae 
of  a  will  Id  clear  and  explicit  terms,  tbe  devisee's 
interest  thus  obtained  cannot  be  diminished  by 
subsequent  va^e  or  general  expressions  of 
doubtful  import,  or  by  any  inference  dedudble 
therefrom,  that  may  be  repugnant  to  the  estate 
given. 

[Ed.  Note.— For  other  cases,  see  Wills,  CenL 
Dig.  SS  1340-1350,  1608;  Dec.  Dig.  9  601.*] 

3.  Wills  601*)— Construction— Bbtate 
Devised— Fee— "Same"— "Also." 

Testator  devised  to  his  wife  all  his  real  es- 
tate situated  in  the  Cook  donation  land  claim 


known  u  the  "home  place";  also  giving  to  her 
all  testator's  land  situated  in  tbe  Williams  dona- 
tion land  claim  and  10  acres  of  timber  land, 
to  have  and  to  hold  the  "same"  during  her  nat- 
ural life,  she  to  have  tbe  proceeds  and  income 
of  tbe  real  estate  and  at  her  death  to  be  sold  and 
tbe  proceeds  to  be  divided  among  testator's  chil- 
dren. Held,  that  under  the  rule  that  the  word 
"same"  refers  to  the  next  antecedent,  and  tbe 
word  "also,"  when  employed  in  wills  at  the  be- 
cinning  of  a  new  clause  means  no  more  than 
^'item.*^  or  'in  addlUon,^  the  word  "same,"  in 
the  clause  providing  tliat  the  wife  should  hold 
the  "same  during  her  natural  life,  should  be 
limited  to  the  land  situated  in  the  Williams  do- 
nation claim,  and  the  will  construed  as  vesting  a 
fee  in  part  of  the  Cook  claim  known  as  the 
"home  place,"  in  the  widow. 

[Ed.  Note.— For  other  casei;  see  Wills,  Coit 
Dig.  H  1840-13SD,  1808;  Dec  Dig.  f  fm* 

For  otiier  definttlMis,  see  Words  and  Phrases, 
ToL  7,  pp.  6S19,  6820;  toL  1.  pp.  867-360.] 

Department  1.  Appeal  from  Circuit  Court, 
Polk  County;  William  Galloway,  Judge. 

Bill  by  Jesse  T.  Irvine  and  others  against 
Llzsy  Irvine  and  otbecs.  Decree  for  oom- 
plainanta,  and  def^Klants  appeal.  Affirmed. 

John  A.  Carson,  of  Salem,  and  Oscar  Hay- 
ter,  of  Dallas,  for  appellants.  Martin  L. 
Pipes,  of  Portland,  and  Jamea  HcCaln,  of 
MfAUnnvlUe  (McCain,  Vinton  &  Galloway,  of 
McUlnnvlUe^  on  the  brief),  for  respondents. 

MOORE,  J.  This  is  an  appeal  by  the  de- 
fendants from  a  decree  partitioning  real 
property.  Hie  question  Involved  Is  the  con- 
struction of  a  clause  of  the  last  will  of  Joslah 
Johnston,  deceased,  to  wit:  "Second. — give 
and  bequeath  to  my  beloved  wife,,  Nancy 
Johnston,  all  my  real  estate,  situated  In  tbe 
C.  P.  Cook  donation  land  claim,  in  Polk 
county,  Oregon,  said  land  being  known  as 
our  'home  place,'  consisting  of  one  hundred 
(100)  acres,  more  or  less;  also  give,  devise 
and  bequeath  to  my  said  wife,  all  my  land 
situated  in  the  Leonard  Williams  donation 
land  claim,  in  Folk  county,  Oregon,  consisting 
of  one  hundred  and  five  (105)  acrra  of  prairie 
land,  and  ten  (10)  acres  of  Umber  land,  more 
or  less,  to  have  and  to  bold  tbe  same  during 
her  natural  life,  and  she  is  to  have  the  pro- 
ceeds and  Income  from  said  real  estate,  and 
at  her  death  tbe  said  land  Is  to  be  sold,  and 
the  proceeds  of  said  sale  Is  to  be  divided 
equally  among  my  children  living  at  the  time 
of  my  said  wife's  death."  If  by  the  language 
quoted  a  title  in  fee  to  the  real  estate  in  the 
Cook  donation  land  claim  was  intended  to  be 
devised  to  Nancy  Johnston,  tbe  plaintiffs  as 
her  devises  secured  an  undivided  three- 
fourtlis  of  the  premises,  and  the  defendants 
obtained  by  purcliase  the  remainder,  which 
tract,  known  as  tbe  "borne  place,"  was  divid- 
ed by  referees  appointed  by  the  court  for 
that  purpose  into  two  parte  of  the  equivalent 
relative  value  of  the  portions  steted.  If, 
however,  such  testamentery  disposition  gave 
to  the  widow  only  a  life  estate  In  the  "home 
place,"  tbe  plaintiffs  have  no  Interest  there- 
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in,  and  the  defendants  are  Miwd  of  the 

whole  thereof. 

[1]  In  Oregon  the  term  "helre"  or  other 
words  of  inheritance  are  not  necessary  to 
create  or  convey  an  estate  In  fee  simple. 
L  O.  L.  I  7103.  An  enactment,  declaring 
whoi  a  freehold  estate  of  Inheritance,  ab- 
solnte  and  unqualified,  passes  by  will,  reads: 
"A  devise  of  real  property  shall  be  deemed 
and  taken  aa  a  devise  of  all  the  estate  or  in- 
terest of  the  testator  therein  cnibject  to  bis 
disposal,  onless  it  clearly  appears  from  the 
will  that  he  Intended  to  devise  a  less  estate 
or  interest"  Id.  |  7344.  Seeking  In  the  light 
ot  these  Btatatory  rules  to  discover  the  tes- 
tator's Intention,  whic^  Is  the  cardinal  meth- 
od fOr  the  interpretation  of  his  wishes  as 
to  the  dlqualtlon  of  his  property  after  his 
death,  It  is  argued  defendant's  counsel 
that,  thon^  the  clause  of  the  will  quoted 
contalu  distinct  descriptions  of  real  vxopet- 
ty,  tlie  devises  are  not  separate  and  Independ- 
vat,  bot  aze  connected,  thus  -mahlng  the  limi- 
tation of  tile  life  estate  applicable  to  both 
trs^ofland.  It  Is  maintained  by  plaintiff's 
coniod,  however,  that  the  language  employ- 
ed to  effectuate  the  devises  conslsta  of  two 
coB^lete  and  separate  sentences,  and  though 
the  maifc  adopted  to  Indicate  the  pause  dl- 
ridlng  Ot»  writtm  conqposition  Is  a  semicolon, 
and  the  scrivwier  began  the  second  sentence 
wia  a  lower  case  letter,  an  examination  of 
the  entire  clause  of  the  will  discloses  an  un- 
mistakable purpose  of  the  testator  to  make 
the  limitation  of  a  life  estate  reter  only  to 
the  real  property  In  the  Williams  donation 
land  claim. 

[2]  It  Is  a  well-recognized  rule  that  where 
sn  estate  in  fee  Is  given  in  one  clause  of  a 
will  fn  clear  and  explicit  terms,  tlie  Interest 
whldi  the  devisee  thus  obtains  In  the  lands 
caonot  be  taken  away  or  diminished  by  any 
subsequent  vague  or  general  expression  of 
doubtful  import,  or  by  any  Inference  deducl- 
ble  therefrom,  that  may  be  repugnant  to  the 
estate  given.  Underhlll,  Wills.  {  689;  Hc- 
Isaac  V.  Beaton,  3  Ann.  Cas.  615 ;  Mee  v. 
Gordon,  m  N.  Y.  400,  80  N.  B.  353,  116  Am. 
St  Rep.  613,  10  Ann.  Gas.  172;  LohmuUer 
V.  Uosher,  74  Kan.  751,  87  Paa  1140, 11  Ann. 
Cas.  468. 

[3]  The  language  employed  by  the  testator 
to  express  the  devise  of  the  real  properly  in 
the  Cook  donation  land  claim,  standing  alone, 
undoubtedly  evidences  a  gift  In  fe&  The 
iatetest  thus  disposed  of  ought  not  to  be 
ent  down  unless  It  Is  manifest  from  an  in- 
spection of  the  entire  clause  of  the  will  that 
the  testator  intended  to  make  the  life  estate 
also  a  limitation  upon  the  land  first  hereinbe- 
fore described. 

It  wUl  be  kept  in  mind  that  the  will  re- 
ferring to  the  premises  devised  to  Mrs.  John- 
ston provided  that  she  was  "to  have  and  to 
hold  the  Same  during  her  natural  life." 
"The  relative  'same*  refers  to  the  nextante- 
cedenf*  2  Kent's  Com.  *56S.  .^plying  this 


rule  of  construction  to  the  term  "same"  as  us- 
ed In  the  clause  of  the  will  under  considera- 
tion, the  word  thus  employed  evidently  re- 
lates to  "all  my  land  situated  in  the  Leonard 
Williams  donation  land  claim,"  though  s«cta 
general  description  necessarily  includes  the 
more  speddc  designation  of  prairie  and  tim- 
ber land.  This  arrangement  would  seem  to 
render  the  word  "same"  Inai^Ucable  to  the 
devise  of  any  part  of  the  land  in  the  Cook 
donation  land  claim. 

In  Finney  ex  dem.  v.  Collin gs,  4  Manle  &  S. 
58,  in  construing  the  language  of  a  will.  Lord 
Chief  Justice  Ellenborougb  observed:  "This 
is  a  question  for  a  grammarian  rather  than 
a  lawyer,  or  which  a  schoolmaster  might  de- 
cide as  well  as  a  Judge." 

It  is  impossible  to  reconcile  the  many  con- 
flicting decisions  that  have  been  rendered 
upon  the  question  under  consideration.  It 
Is  believed,  however,  that  under  a  statute 
like  ours,  requiring  a  devise  of  real  property 
to  be  construed  as  a  gift  of  all  interest  of  the 
testator  therein,  subject  to  his  disposal,  un- 
less it  clearly  appears  from  the  will  that  he 
intended  to  bestow  a  less  interest  (U  O.  L. 
I  7344),  an  estate  in  fee  was  given  by  the  will 
to  Nancy  Johnston  of  the  "home  place"  In  the 
Cook  donation  land  claim.  Tills  conclusion 
Is  based  upon  the  term  "also"  as  used  In  the 
second  sentence  employed  to  effectuate  the 
gift,  when  such  word  is  considered  in  con- 
nection with  the  context  of  a  devise  of  a  life 
estate  in  the  Williams  donation  land  claim. 
While  the  word  "also"  has  several  meanings, 
one  signification  when  the  term  is  employed 
In  wills  as  the  beginning  of  a  new  clause  Is 
no  more  than  'item"  or  "In  addition,"  If  the 
clauses  are  separate  and  Indepradent  Un- 
derbill, Wills,  i  821.  In  the  case  at  bar  what 
appears  to  make  the  term  "also"  the  com- 
mencement of  a  separate  sentence  Is  the  fact 
that  It  Immediately  precedes  the  words  "give, 
devise  and  bequeath  to  my  said  wife,"  which 
latter  expression  was  unnecessary  If  the 
t.}stator  had  intended  to  give  only  a  life 
estate  in  the  Cook  donation  land  claim. 

In  Piatt  V.  Brannan,  34  Colo.  125,  81  Pac 
705,  114  Am.  St  Rep.  147,  150,  the  following 
is  the  clause  of  a  will  in  controversy:  "I 
give  and  devise  to  my  husband,  Samuel  Piatt, 
all  of  my  right  and  interest  of,  in  and  to  that 
certain  lot  or  parcel  of  land  known  end  de- 
scribed as  lot  numbered  eighteen  (18)  In 
block  numbered  one  (1)  in  Titus  addition  to 
the  dty  of  Denver,  in  Arapahoe  county,  Colo., 
in  which  properly  I  own  an  undivided  one- 
half  as  tenant  in  common  with  my  said  hus- 
band. Also  all  of  my  right  and  Interest  of, 
In  and  to  lots  numbered  one  hundred  and 
four  (104)  and  the  west  half  (%)  of  lot 
numbered  one  hundred  and  five  (105),  Ver- 
non Place,  In  the  dty  of  Independence,  Jack- 
son county,  Missouri,  in  which  property  I 
own  an  undivided  (me-half  as  tenant  in  com- 
mon with  my  said  husband,  together  with 
the  improvements  and  appurtenances,  to  have 
and  to  hold  the  said  Interests  In  the  said 
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described  parcels  of  land  to  the  said  Samuel 
Piatt  together  with  the  rents,  incomes  and 
profits  thereof,  and  the  sole  use  and  benefit 
thereof,  during  the  term  of  Ms  natural  life. 
And  upon  his  death  to  my  six  children,"  nam- 
ing them.  In  construing  the  language  last 
quoted  It  was  held  that  the  devisee  toot  only 
a  life  Interest  In  all  of  the  lands.  In  decid- 
ing that  case  Mr.  Justice  Campbell,  referring 
to  a  word  found  In  the  devise,  says:  "  'Also' 
does  not  mark  the  beginning  of  a  new  sen- 
tence. It  will  be  observed  that  there  is  but 
one  sejt  of  operative  words.  'I  give  and  de- 
vise' occur  but  once,  and  then  at  the  begin- 
ning of  the  item.  They  are  not  repeated 
after  'Also.'  The  portion  of  the  Item  follow- 
ing that  word  must  therefore  be  carried  back 
to  the  operative  words  that  the  devise  may 
become  effective-  Unless  we  do  so  there  are 
no  operative  words  applicable  to  the  Missouri 
lots  so  far  as  concerns  Samuel  Piatt  And 
if  we  do  not  recur  to  them,  the  Missouri  lots, 
which  are  one  of  the  objects  of  the  devise, 
have  no  verb  or  predicate,  and  that  verb  has 
no  subject" 

In  the  case  of  Blorgan  t,  Morgan,  41  N.  J. 
Bq.  235,  3  AtL  68,  in  a  clause  of  a  will  giv- 
ing personal  property,  also  an  interest  in  the 
income  of  an  estate  during  widowhood,  it  was 
held  that  the  donee  took  only  an  Interest  in 
the  personal  property  dnnwte  vldnltate.  In 
that  case  the  granting  words  were  not  re- 
peated after  the  word  "also."  To  the  same 
effect  are  the  cases  of  Green  t.  Hewitt,  97 
III.  113,  37  Am.  Rep.  102 ;  Rose  t.  Hale^  18!^ 
lU.  378,  66  N.  Bl  1073,  76  Am.  St  Rep.  40; 
Montgomery  t.  McPherson,  86  Miss.  4,  38 
South.  196;  Hanser  t.  Graft  134  N.  O.  319, 
46  S.  E.  766 ;  Noble  t.  Ayers,  61  Ohio  St  491, 
S6  N,  B.  100.  In  each  of  tiieae  cases  fliere 
were  no  words  governing  the  tranaactiona  in- 
tended to  be  consummated  by  the  writings, 
repeated  after  the  term  "also"  as  used  In 
the  BevKul  wills,  and  hence  the  portion  of 
the  Item  following  that  word  was  necessarily 
carried  bade  to  the  operative  words  in  order 
that  the  several  devises  might  become  ef- 
fective. 

In  Lorlng  t.  Hayes.  86  Me.  361,  20  Atl. 
1093,  clauses  of  a  will  were  as  follows: 

"Second.  I  give,  bequeath  and  devise  to  my 
wife,  Betsey  Loring,  my  house  with  all  the 
buildings  and  the  land  adjoining  the  build- 
ings, also  all  the  famlture  and  housekeeping 
articles  contained  In  my  dwelllug  house  in 
said  Yarmouth  to  have  and  to  hold  the  same 
for  her  use  during  her  natural  life,  also  my 
horse,  carriage,  sleigh,  harness,  fanning 
tools,  also  my  watch  and  Jewelry,  Pew  No.  0 
first  Parish  Church  I  also  give  and  bequeath 
to  my  said  wife,  Betsey  Loring  Forty-five 
hundred  dollars  (4500)  to  be  paid  to  her  in 
cash  or  in  such  i>ersonal  securities  as  she 
may  select  from  my  estate." 

"Fifth.  And  upon  the  decease  of  my  said 
wUb  I  give  bequeath  and  derlse  all  that  may 


remain  unexpended  of  the  real  and  personal 
or  mixed  estate  given  to  my  said  wife  In  the 
second  dause  of  this  will,  to  Jacob  L.  Hayes 
and  others  [naming  them]  to  be  divided 
equally  between  them  share  and  share  alike, 
to  have  and  to  hold  to  them,  and  each  of 
them  In  mmtaltf,  their  heirs  and  %v^fpm 
forever." 

In  construing  the  language  last  quoted  It 
was  held  that  the  testator  made  an  absolute 
gift  to  his  wife  of  H600,  and  that  so  far 
as  the  devise  or  bequest  over  applied  to  the 
unconditional  donation  of  that  sum,  it  was 
void.  In  that  case  It  will  be  noted  that  the 
operative  words  "give  and  bequeath"  are 
used  Immediately  after  the  word  "also,"  to 
effectuate  the  gift  to  the  wife  of  $4,600  in 
cash  or  securitleB  as  she  might  select,  there- 
by evidmcliw  a  separate  and  Independent 
bequest 

Believing  tbat  the  devise  of  the  real  proi>- 
erty  In  the  Cook  donation  land  claim  was  a 
gift  In  fee,  the.  decree  should  be  afllrmed; 
and  it  is  so  ordered. 

McBRIDE,  O.  J.,  and  BURNBTT  and 
BAMSlfiY,  JJ^  concur. 


6HARPE  T.  OATRON. 

(Supreme  Coart  of  Oregon.    Nov.  11,  1913.) 

L  AnvEBSE  Possession  (8  7*)— Land  Gbant. 

Land  selected  by  a  road  company  under  a 
military  road  grant  was  approved  by  the  De- 
partment of  Interior,  December  19,  1879,  and 
patent  was  issued  therefor  July  10,  18^.  C. 
entered  on  the  land  in  1873,  and  aaring  that 
year  fenced  it.  Thereafter  until  his  death, 
which  occurred  in  1893,  he  used  and  occupied 
it  and  claimed  title  thereto  adversely  and  exclu- 
sively as  owner  against  defendant  and  his  pred- 
ecessors In  Interest  and  after  C's  death  his 
wife  and  son  continued  to  occupy  the  premises 
as  owners  until  1908,  when  tiiey  conveyed  their 
right  to  pUintiff.  Held,  that  the  statute  of  lim- 
itations commenced  to  run  against  the  allottee 
from  the  date  its  selection  under  the  grant  was 
approved  by  the  Interior  Department  to  wit 
December  19, 1879,  from  which  time  the  allottee 
could  have  maintained  ejectment  against  O., 
and  hence  hii  subseqnent  possession  for  ten 
years  vested  in  him  and  bis  hairs  a  fee^imide 
title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  24-42 ;  Dec.  Dig.  8  7.*] 

2.  Advibsb  Possession  (|  7*)— Titm  by  Ad- 
viBSE  Possession— Rights  or  Owneb. 
One  claiming  title  to  land  by  adverse  pos- 
session for  ten  years  against  all  persons,  but 
recognizing  the  superior  title  of  the  United 
States,  and  seeking  in  good  faith  to  acquire  tbat 
title,  may  assert  such  adverse  possession  as 
against  any  person  datmlng  to  be  an  owner  un- 
der a  prior  grant 

[E3d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  H  24-42;  Dea  Dig.  |  7.*] 

In  Banc  Appeal  from  Circuit  GourU  Unl- 
henr  County ;  Dalton  BI^s,  Judge. 

Action  by  I.  W.  Sharpe  against  O,  0.  Cat- 
ron. Judj^ent  for  plaintiff,  and  defendant 
appeals.  Affirmed. 


•For  other  eaass  sss  ■ame  tapio  anA  section  NUHBER  la  Dee.  Dig.  A  Am.  Dig.  Kty-Mo.  Swiss  4  Rsp'r  IndMUs 
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TbSB  Is  a  rait  to  quiet  ttUe  to  real  estate. 
Plaintiff  allecBB  that  he  and  his  predeoeeson 
In  tntenst  have  been  efnce  1882  In  possosrion 
of  the  land  In  question  here  and  described  In 
tbe  comi^aln^  and  Uiat  he  Is  the  owner 
Qwreof  In  tern  simpls  and  In  posBcoalon  there- 
of^ tiiat  tbe  defendant  dalms  some  Intmst 
therein  adversely  to  tiie  plalntlfl,  and  asks 
that  d^tmdant  be*  recinired  to  set  forth  the 
Bstnre  and  extent  of  bis  interest,  and  that 
plaintiff  be  adjudged  the  owner  thereof,  and 
his  title  qnleted.  Defendant  denies  plaln- 
tUTs  rlcbt  title,  and  possesalon.  and  alleges 
that  he  la  the  owaex  of  tbe  premlseB.  Among 
the  facts  found  by  the  conrt,  and  which  are 
not  controverted,  are  the  following:  That 
Sherman  Castle  entered  upon  the  land  In 
qnestlon  In  1878,  and  during  that  year  fenced 
It,  and  thereafter,  nnUl  bis  death,  wbldi  oc> 
enrred  In  1898,  lued  and  occupied  1^  and 
claimed  title  tiiereto  <vienl7,  adversdy,  and 
•xdnslvely  as  ownsr  against  tbB  def^dant 
and  bla  predecessors  In  Intraest  and  against 
aU  Oie  world  during  ssld  period;  that  after 
tbe  death  of  Sherman  Castle  his  wife  and 
son  continued  to  claim  and  occupy  the  prem- 
ises as  owners  llwreof  until  November,  1906, 
when  they  conveyed  all  tbdr  right,  title,  and 
interest  tbactin  to  tbe  plaintiff,  and  delivered 
to  falm  Uke  poewBsfon  Ibereof,  and  that  he 
has  claimed  and  occupied  tbe  same  until  tb» 
commencemoit  (tf  this  suit;  that  from  April 
1,  1902,  nntU  ^tril  1.  1006,  plaintiff  held 
leases  of  the  premises  from  the  California 
A  Or^eon  lAod  Compai^,  without  the  knowl- 
eige  or  consent  of  Martha  Barton  and  Bay 
Ostle,  tbe  widow  and  son  of  Sherman  Castle, 
deceased,  and  was  during  that  period  holding 
under  a  license  from  them.  Tbe  premises  in 
question  here  are  a  part  of  tbe  land  granted 
by  the  Congress  of  tbe  United  States  to  tbe 
state  of  Or^n  to  aid  In  tbe  construction  of 
a  wagtm  road  from  Eugene,  Or.,  to  tbe  east- 
ern boundary  of  the  state,  and  was  trans- 
ferred 1^  the  state  of  Oregon  to  tbe  Oregon 
Central  Military  Wagon  Road  Company. 
Tbe  selection  of  the  land  by  the  road  com- 
pany was  approved  by  the  D^wrtment  of  the 
Int»!ior  December  10.  1879,  and  patent  was 
Issued  therefor  on  July  10, 1883;  tbe  d^nd- 
ant  claiming  tUs  trsct  by  mesne  conveyances 
under  ssld  grant.  Upon  the  £acts  fbund  and 
condustons  drawn  therefrom,  a  decree  was 
rendered  In  favor  of  plafatUf.  Defendant  ap- 
peals. 

Geo.  W.  Hayes,  of  Vale  (C.  M.  Grandall,  of 
Vale,  on  the  brief),  for  appelant  W.  H. 
Brooke  and  Balph  W.  Swagler,  both  of  On- 
Urio,  for  req;>ondent 

BAKIN,  3.  (after  stotlng  tbe  facte  as 
above).  [1, 2]  The  court  found  and  the  evi- 
dence dlstJoBes  that  the  (dalm  and  possession 
of  Castle  was  oontlnuons,  adverse,  open,  noto- 
rious, and  exdndve  durtog  all  bis  occupancy 
thereof*  and  tbe  stetute  of  Undtotlons  com- 
iii«iced  to  ran  against  tbe  road  company 


^m  tbe  date  Ite  selectton  undar  tbe  grant 
was  approved  by  tbe  Department  <tf  toe  In- 
terior, namely,  December  19,  1879,  from 
wblcb  date  the  road  company  was  In  a  posi- 
tion to  msintato  ejectment  against  Castle. 
See  Boe  ▼.  Arnold,  64  Or.  S2,  102  Pac.  290, 
20  Ann.  Css.  633,  and  Altscbnl  r.  Clark,  89 
Or.  816.  66  Pac.  901.  Sudi  adverse  pones- 
ston  for  tbe  period  of  ten  years  Is  evidence  of 
a  fee-simple  title  In  the  adverse  bolder.  !nils 
was  the  holding  In  Joy  r.  Stump,  14  Or.  S81, 
12  Pac,  920,  and  followed  by  Oils  conrt  ever 
since,  so  that  Ckstle's  title  to  the  land  was 
complete  at  the  time  of  bis  death,  and  passed 
to  bis  heirs.  Tbe  question  of  tading  the 
possession  of  the  widow  and  son  to  the  pos- 
session of  Osstle  as  an  element  of  adverse 
possossjon  Is  not  Involved,  and  the  convey- 
ance by  tbe  widow  and  son  to  plaintiff,  even 
thougb  Iqr  a  qnttdatm  deed,  was  snffli- 
dent  to  pass  all  tbe  right,  tltle^  and  Interest 
held  1^  tbe  grantorsL  Dolph  r.  Bam^,  S  Or. 
191;  Baker  v.  Woodward,  12  Or.  S,  6  Pac. 
178.  In  Boe  V.  Arnold,  supra,  the  case  of 
Altscbnl  V.  Claxkf  supra,  Is  overruled,  in  so 
far  as  It  holds  that  tbe  occupuit  of  govern- 
m^t  land  daimlng  ownenUp  as  against  sll 
tbe  world,  exoept  tbe  United  States,  cannot 
claim  title  by  adverse  possession  against  the 
true  owner,  bidding:  "That  one  daimlng 
title  to  land  by  adverse  possession  for  a 
p«iod  of  tea  years  as  agiUnst  all  persons; 
but  recognising  tbe  superior  tltls  of  the 
United  States  government,  and  seeking  In 
good  faith  to  acquire  that  title^  may  assert 
sndi  adverse  possession  as  agatost  any  per^ 
son  claiming  to  be  toe  owner  under  a  prtor 
grant." 

Hie  Judgment  of  the  drcnit  court  in  af- 
flEmed. 


IVANHOE  V.  IVANHOat 

<Sapreme  Court  of  Oregon.    Nov.  11,  1918.) 

HuSBAKn  Airo  Wot  (I  283*)— Suppobt-Ssp- 
ABATtoN— MurnAL  Fauxt. 

The  proceeding,  under  li.  O.  L.  H  7040- 
7042,  for  an  order  on  a  husband  for  support  of 
his  wife,  being  esBentially  equitable  In  its  na- 
ture, a  wife  uving  separate  from  her  husband, 
through  fault  of  both,  may  not  have  such  an  or^ 
der. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  H  576-581.  683;  Dec.  Dig.  { 
283.*] 

In  banc.  Appeal  from  Circuit  Court,  Union 
County;  Gustav  Anderson,  Judge. 

This  is  a  suit  by  3.  E.  Ivanhoe,  a  wife,  to 
compel  F.  S.  Ivanhoe,  her  husband,  to  con- 
tribute to  her  support  From  a  decree  mak- 
ing an  allowance  to  the  plaintiff  much  less 
than  she  claimed,  both  parties  have  appealed. 
Reversed  and  dismissed. 

T.  H.  Crawford  and  Robert  S.  Eakln,  Jr., 
both  of  La  Grande,  for  appellant  C.  H.  Finn 
and  Geo.  T.  Cochran,  both  of  La  Grande,  for 
respondent 


•VBrothari 
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BURNETT,  J.  SecHon  7040,  L.  O.  L., 
says  tliat:  **It  shall  be  lawful  for  any  mar- 
ried woman  to  apply  to  the  drcnlt  conrt  of 
the  county  Id  which  she  resides  for  an  order 
upon  her  husband  to  provide  for  her  support 
and  the  support  of  her  minor  children,  It 
any,  by  said  husband  lirins  with  her."  By 
the  next  section  the  court  Is  empowered  to 
hear  the  parties,  and,  If  the  husband  Is  found 
to  be  remiss  In  tals  duty  to  support  his  wife, 
to  make  such  a  decree  enforcing  his  matri- 
monial obligation  In  tbat  respect  "as  shall  be 
equitable  in  view  of  the  drcnmstances  of 
both  parties."  Section  7042  says:  'The  prac- 
tice in  such  cases  shall  conform  as  nearly  as 
may  be  to  the  practice  in  divorce  cases,  and 
the  court  shall  have  power  to  enforce  its 
orders  as  in  a  suit  for  divorce,  or  other  snits 
In  equity.  *  *  * "  It  thus  aiHtears  that 
the  proceeding  Is  essentially  equitable  In  its 
nature.  The  complaint  alleges  "that  on  or 
about  the  said  20th  day  of  April,  1909,  the 
defendant,  without  just  cause  or  provoca- 
tion, abandoned,  deserted,  and  refused  to 
longer  live  with  plaintiff.  •  •  • "  i^ls  is 
traversed  by  the  answer. 

There  are  no  minor  children  of  the  parties 
involved.  The  learned  Judge  who  presided 
at  the  hearing  made  the  following  findings  of 
foct,  among  others:  *'^ut  for  a  nnmt>er  of 
years  last  past  plaintiff  and  defendant  have 
had  serious  domestic  differences  and  dis- 
agreements, which  culminated  In  April,  1909, 
In*  tiielr  sepaiatlon,  since  which  time  they 
bave  been  and  still  are  living  separate  and 
apart  from  each  other;  the  defendant  pay- 
injS,  when  plaintiff  lived  at  home,  from 
montli  to  month,  plainttff's  household  oc- 
penses,  consiBting  of  groceries,  meate,  pr&* 
Tlaions,  light,  watm,  fo^  etc.  In  the  som 
of  about  932  on  the  average  per  month,  de- 
fendant InslBUng  that  ^intiff,  from  her 
Borate  inomie,  pay  all  her  personal  ex- 
penses. That  both  parties  were  at  fault  for 
the  separation,  the  plaintiff  by  ber  haUt  of 
constantly  nagging,  finding  fanlt  with  de- 
fendant; and  of  innuendoes  and  inalnaatlons 
calculated  to  arouse  defmdau^s  ai^er,  and 
also  oraUy  and  1^  written  letters,  charging 
him  with  lewd  associations  with  dissolute  wo- 
men, and  those  of  ill  repute,  and  in  a  letter 
written  to  him  as  district  attorn^  since  the 
separation,  on  Angoat  S,  1909,  she  usw  lan- 
guage unnecessarily  calculated  to  be  ex- 
asperating to  the  defendant  under  the  dr* 
cumstances,  and  all  withont  sufficient  Jua- 
tiflcation.  On  the  other  hand,  defendant  has 
not  beea  temperate  in  his  language  and  con- 
duct towards  plaintiff,  often  flying  into  ,a 
passion,  and  cursing  and  swearbig  at  p^ln- 
tlff,  and  at  one  time,  a  number  of  years  be- 
fore the  last  separation,  and  while  the  par- 
ties lived  in  Wallowa  county,  defendant, 
when  in  anger,  he  claims  was  provoked  by 
plaintiff,  seized  and  threw  plaintiff  with  great 
force  upon  the  bed.  The  testimony  shows 


that  both  parties  were  at  fault  in  thdr  lan- 
guage at  the  time  of  the  separation  at  La 
Orand^  Oregon,  In  April,  1900."  Other  find- 
ings disclose  that,  with  what  the  defendant 
haa  conveyed  to  her,  and  what  she  has  ac- 
cumulated by  14  years  of  teaching,  to  the 
neglect  of  her  home  duties,  the  plaintiff  has 
money  and  realty  of  the  value  of  $7,600,  be- 
sides household  furniture  'in  her  residence, 
while  the  d«Fendant  owns  property  worth 
$4,350,  and  Is  receiving  a  salary  of  $3,000 
per  annum  as  district  attorney. 

It  is  not  the  purpose  of  this  opinion  to 
burden  the  reports  with  a  rehearsal  of  the 
testimony.  It  Is  snffldent  to  say  that  it 
amply  supports  the  findings  quoted.  The 
record  fairly  seethes  with  anger  long  pent 
up,  and  the  parties  seem  to  have  made  tUs 
litigation  a  mere  pretext  to  vent  their  wrath 
against  each  other.  Ndther  of  them  comes 
into  court  with  clean  hands  as  required  by 
one  oi  the  standard  maxims  of  equity.  This 
court,  in  an  opmlcu  Mr.  Justice  Bean,  In 
Fowler  V.  Fowler,  31  Or.  66,  49  Pac.  689,  has 
thus  established  a  rule  governing  such  cases: 
"To  entitle  a  wife  living  separate  and  apart 
from  her  husband  to  i«evall  in  a  proceed- 
ing under  thla  statute,  she  must  not  only 
allege,  but  must  show  by  competent  evidence, 
that  the  separation  Is  without  her  fault,  and 
that  the  husband  has,  withont  lost  causa, 
neglected  or  reused  to  support  her.  •  •  • 
The  husband's  duty  to  support  his  wl&  Is 
conditioned  upon  her  not  breaking  np  ttie 
marital  relation  withont  hla  fanlt  or  consent, 
and  thraefore,  if  she  is  living  separate  and 
apart  from  him,  she  must  allege  and  ^we 
that  the  eatrangemoit  Is  without  tet  fitult 
before  she  can  compel  him  to  contribute  to 
her  support  under  the  provislcais  of  the 
statute"— dtiiv  authorities.  See.  also,  Klng^ 
man  v.  Kingman,  ISO  IlL  Aev.  4S6.  Hence, 
although  we  might  coaA&er  the  auction 
that  "the  defendant,  without  Inst  anse  or 
provocation,  abandoned,  desoted,  and  re> 
fnsed  to  longer  live  with  plaintiff"  eqnlTaleat 
to  an  averment  that  plidntlff  was  living  sep- 
arate from  her  husband  without  ber  fitiAt, 
yet,  In  view  of  the  flmjingn  of  the  drcnlt 
comt,  she  has  tailed  to  prove -that  indis- 
pensable allegation,  and  the  drcnlt  court 
drew  an  oroneous  conelu^on  from  the  ftets . 
reported  In  fb»  hidings.  If  the  plalntUC 
would  enforce  one  of  the  Inddents  of  the 
marriage  rdatlon  against  her  spouse,  she 
must  show  that  she  is  not  wantliv  In  the 
loving  kindness  due  from  wife  to  husband 
as  an  assoitlal  ot  that  rdatton,  and  wbldi 
common  «zp«ienoe  shows  to  be  woman's 
most  potent  influence  is  the  control  ot  the 
sterner  sex.  In  brie^  where  both  parties  are 
at  fault,  equity  will  leave  then  where  it 
finds  them. 

Hie  decree  of  ttie  drcnlt  court  Is  reversed, 
and  the  proceeding  dismissed,  withont  costs 
or  disbursements  to  either  pail7» 
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BAKBB  CITY  MERCANTILE  CO.  T.  IDAHO 
GLAZED  CEMENT  PIPE  Oa 
(Snprerae  Coort  of  Oreson.  Nov.  11,  19180 

1.  Etidenck  (I  83*>— Pbesuhptioiv.  - 

It  ii  presam^  that  so  official  duty  has  been 
performed,  and  hence  tliat  dtj  conuniarionen 
reqaired  a  contractor  with  tbe  (dtj  to  give  a 
bond  pursuant  to  the  contract,  and  aa  oontam- 
plated  b7  Ll  O.  L.  I  62S6. 

[Bd.  Note.— For  other  caaea,  eee  Evidence, 
OenL  Dig.  1  lOS;  Dee.  Dig.  f  83.*] 

2.  CORTBACTB  (|  1S7*)— PASTIEft— AOIIOIT  BT 
TmRD  PKB80H& 

Where  one  recetree  a  consideration  from  an- 
other to  enter  into  an  nndertakine  with  iiieb 
other,  which  la  primarily  for  the  benefit  of  a 
third  person,  sach  third  person  may  maintain  an 
action  on  the  contract  so  that  one  who  contract- 
ed with  a  for  the  congtmction  of  a  pipe 
Una,  and  nndertocA  to  pay  for  Qm  labor  and  neo- 
caaary  anppliea  uaed  In  constmcting  the  line, 
was  primarLty  liable  for  such  sapplies,  thongh 
famished  to  a  anbcontractor,  and  conid  be  sued 
for  the  price  thereof  by  the  peraon  furnishing 
them,  who  was  not  a  paity  to  the  contract. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  788-S07 ;  Dec.  Dig.  1 187.«] 

3.  Pbincipal  and  AoKirr  (S  132*)— CoirtuciB 
—Existence  or  Relation. 

Where  defendant,  who  had  a  contract  with 
a  city  for  the  construction  of  a  pipe  line,  had  the 
work  done  by  A.  under  an  arrangement  by  which 
defendant  paid  the  men  emi^yed  ^  A.  to  do  the 
work,  and  paid  the  merchant  who  furnished  aup- 
plies  for  the  men  while  woriting,  A.  waa  In  aui^ 
stance,  a  mere  overseer  or  foreman  for  defend- 
ant, so  aa  to  make  dafttidaiit,  and  not  A.,  liable 
for  snch  sappUes. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
J^n^  Cent.  Dig.  H  439,  467-471;  Dec.  Dig.  i 

4.  Momr  Bkoeitkd  (j  9*>— Moim  RxcnrsD 
TO  BE  Paid  to  PuiNTiFr. 

Where  defendant,  who  contracted  with  a 
dty  to  construct  a  pipe  line  and  employed  A.  to 
do  die  work,  deducted  from  the  wages  of  the 
laborcra  employed  by  A  a  inOcieBt  amount  to 
pay  for  the  supplies  furnished  by  plaintifF  in 
maintaining  the  men,  defendant  in  equity  and 
good  consdence  ahoald  pay  plaintiff  for  sudi 
sappUea,  onder  tiie  eqnltabw  doctrina  of  liability 
for  money  had  and  received. 

[Ed.  Nota.— For  othar  cases,  aee  Honey  B» 
eelTOd,  Cent  Dig.  |  31 ;  Dec.  Dig.  |  &*1 

5.  CoNTBACra  (I  198*)— CONflTBUCTIOlf— "Ma- 
TEBIAU" 

Supplies  furnished  by  plaintiff  for  boarding 
and  maintaining  men  engaged  in  conatructing  a 
^pe  line,  pursuant  to  a  contract  for  Its  con- 
struction by  defendant  for  a  dty,  were  embraced 
within  the  terms  of  the  original  contract,  which 
reqaired  defendant  to  fumiab  all  "material"  and 
do  all  the  work  required  to  conatnict  the  lin& 
[Ed.  Note.— For  other  case^  see  Oontracta, 
IMg.  H  861-877,  879-^;  Dec  Dig.  I 

For  other  definitidns,  aee  Words  and  PhraaeL 
ToL  Ok  Pb  4404.1 

In  Banc.  Appeal  from  Gtrcnlt  Court,  Bak- 
er Gonntr;  OnstaT  Anderaon,  Judge. 

Action  by  tlie  Baker  City  Morcaatlle  Com- 
pany against  the  Idaho  Glased  Cement  Pipe 
Company.  From  a  judgment  for  plaintiff, 
defmdant  appeals.  Affirmed. 

This  la  an  action  for  the  recovery  of  the 
Taloe  of  goods,  wares,  and  merchandise  tar- 


nished by  the  plaintiff  and  Its  assignors  In 
the  furtherance  of  the  construction  of  a  pipe 
line  by  the  defendant  for  the  dty  of  Baker. 
The  cause  was  tried  before  a  jury,  which 
rendered  a  verdict  in  favor  of  plalutifl  for 
the  following  sums,  to  wit: 

For  the  claim  of  Baker  City  Mercan- 
tile Co  :   9  838  10 

For  PerUna  Bros.*  claim  assigned  to 
plaintiff   87  6P 

For  Oregon  Hill  ft  Grain  Oo.*B  claim 
asrigned  to  plaintiff   109  42 

For  the  clahn  of  M.  Weil  ft  Co.  as- 
signed to  plaintiff   20  20 

For  the  claim  of  Baker  Olty  Packing 
Co.  aadgaed  to  plaintiff   628  66 

Total   11,637  02 

From  a  jodgmeiit  entered  tberaim,  defmd' 
ant  appeals. 

Hht  comidalnt  declares  i^on  five  s^utrate 
causes  of  action.  For  the  first  plaintiff  al- 
leges that  the  d^iendant  entered  Into  a  con- 
tract wlOi  the  dty  of  Baker,  a  municipal 
corporation  of  Oregon,  to  construct  a  con- 
duit in  connection  with  the  gcvrltj  water 
syston  of  such  <dtr,  and  em^yed  men  to  do 
the  manual  labor  in  the  ocmstmctton  tbeteot 
at  an  agreed  price;  that  while  these  men 
wwe  so  employed,  the  A^endant,  by  3,  A. 
Atchison,  boni^t  goods  of  plaintiff  of  the  rea- 
sonable value  of  |840;10  tot  the  use  of  the 
laborers;  that  it  was  stipulated  and  agreed 
betwem  plaintiff  and  defendant  that  the  lat 
ter  would  hold,  out  of  the  wages  of  the  lab- 
orers vapiofeA  In  the  Cfmstmctlon  of  the 
conduit,  sufficient  to  pay  the  aforesaid  sum; 
that  in  comidiance  therewith  defendant,  in 
the  settlement  with  sudi  laborers,  with 
their  consent  did  withhold  snch  sum  for  the 
use  and  boitf t  of  idalntif^  and  now  holds 
th*  same.  The  other  causes  of  action  axe 
substantially  the  same,  with  the  further  al- 
legation of  an  asslgDment  to  plaintiff.  The 
fifth  cause  of  action  upon  Oi9  account  of 
the  Or^on  Mill  ft  Qrain  Oompai^  contains 
no  allegation  that  die  amount  thweof  was 
deducted  from  the  wages  of  the  laborers. 
The  defendant  denied  the  gist  of  the  auc- 
tions of  the  complain^  and  plea^ted  in  ^eet 
that  A.  Atchison  was  an  independent 
oontractOT  and  parcbased  the  goods  on  bis 
own  credit  withont  any  avthority  fnnn  de- 
fendant Whw  plaintiff  rested  its  case  de- 
fiant moved  for  a  nonsuit  which  was 
denied,  and  at  the  dose  of  die  case  requested 
the  court  to  Instruct  the  jury  to  return  a 
verdict  in  fiivor  of  defendant  This  was 
refused.  These  rulings  are  assigned  as  er- 
rors. 

Claude  C.  McColIoch,  of  Baker  (McCol- 
loch  ft  McGoUoch,  of  Baker,  on  the  brief),  for 
appellant  O.  B.  Uount^  of  Baker,  f6r  re> 
spondent 

BEAN,  J.  (aft»  stating  the  facta  as  above). 
It  appears  from  the  record  that  on  July  17, 
1911,  the  Idaho  Glazed  Cement  Pipe  Compa- 
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ny,  a  corpor&tton  of  tbe  state  of  Idaho,  en- 
tered into  a  contract  with  the  city  of  Baker 
for  the  excavation  of  a  trench  and  the  laying 
of  a  new  pipe  line  In  connection  with  tbe 
<Aty*9  graTlty  water  system,  according  to 
the  plans  and  spedflcatlona  provided  there- 
for, at  an  estimated  cost  of  abont  $80,000. 
It  was  the  chief  desire  of  tbe  defendant  to 
sell  the  pipe  which  it  manu&ctared,  but, 
In  order  to  secure  the  contract,  it  was  nec- 
essary for  the  company  to  undertake  the  ex- 
cavation wortt.   This  the  pipe  company  first 
made  arrangements  for  with  one  Edna,  but 
towards  the  fall  of  1011,  his  work  proving 
unsatisfactory  to  the   dty  commissioners, 
this  engagement  was  canceled.  Defendant 
then  arranged  for  the  excavation  work  with 
onm  3.  A.  Atchison.    Messrs.  Storey,  Faw- 
cett,  and  Twogood,  the  principal  spirits  In 
the  cement  pipe  company,  executed  an  agree- 
ment In  writing  with  Atchison  to  do  a  por- 
tion of  the  excavating  Involving  about  $13,- 
000.  Atchison  b^an  work  under  bis  contract 
at  once,  and  during  the  remainder  of  the 
year  1911  tbe  pipe  company  boarded  bis  men 
at  the  camp  which  it  maintained  on  the 
works.   At  the  close  of  that  year  the  com- 
pany informed  Atchison  that  If  he  continued 
work  during  the  coming  year,  he  must  em- 
ploy and  pay  his  own  men,  and  also  board 
and  camp  them,  but  no  notice  of  any  change 
of  methods  was  given  to  the  parties  furnish- 
ing the  materials  sued  for.   In  the  spring  of 
1912  the  work  proceeded,  and  at  the  end  of 
each  month  Atchison's  bookkeeper  would  sub- 
mit a  pay  roll  of  amounts  due  for  labor, 
with  tbe  sums  to  be  deducted  for  board 
at  a  camp  eetablislied  by  Atchison  exclusively 
for  men  working  on  the  conduit,  and  for 
supplies  furnished  to  the  men  from  a  commis- 
sary kept  by  him.  The  company  would  pay 
the  men  for  their  labor,  deducting  the  above 
amounts,  and  pay  the  merchants,  among  whom 
were  the  plalntlflF  and  its  assignors,  for  tbe 
supplies  furnished  the  men  and  materials  used 
In  the  construction  of  the  pipe  Una  When 
the  goods  were  supplied  they  were  charged 
to  "J.  A.  Atchison  Oamp,*'  or  "J.  A.  Atfhison 
Pipe  line  Camp";  only  a  small  amount  be- 
ing paid  direct  to  Atchison.    This  syst«n 
prevailed  until  tbe  conduit  was  completed 
In  August,  1912.    For  the  montli  of  July 
and  a  portion  of  August  the  company  paid 
the  laborers  for  their  work,  deducting  $l,- 
561.70  therefrom  for  board  and  commissary 
supplies  furnished  th^n.    During  this  Hme 
plaintiff  and  Its  assignors  famished  tbe  goods 
sued  for  In  tbe  same  manner  as  before  and 
they  were  used  in  the  promotion  <tf  the  work. 

Defendant  pleads  and  its  counsel  insist 
with  earnestness  that  upon  the  evidence  in- 
troduced the  defendant  is  not  liable  to  these 
merchants  for  tbe  supplies,  consisting  of 
flonr,  meat,  tobacco,  clothing,  etc.,  furnished 
the  men  under  the  arrangement,  and  a  small 
amount  of  feed  supplied  for  the  teams  em- 
ployed upon  the  woiIe.  By  the  terms  of 
tbe  defendant's  contract  with  tbe  city  the 


fbrmer  agreed  to  flimish  an  matwlal  and 
do  all  the  work  necessary  to  construct  the 
conduit  The  contract  provided  in  part  that 
tbe  contractor  should  not  sublet,  assign,  or 
transfer  the  contract,  or  any  part  tlierool^ 
without  the  consent  of  the  board  of  com- 
missioners that  the  contractor  was  to  take 
entire  charge  of  the  work  during  Its  pn^ 
ress,  subject  to  tbe  BuperrlaiQn  of  the  en- 
gineer and  of  the  board  of  commiaslonera ; 
that  the  contractor  with  Its  snretiea  should 
be  liable  for  any  damagas  caused  by  any 
negligence ;  that  if  any  pnson  employed  by 
the  contractor  on  the  work  sboiUd  api»ar 
to  the  engines  to  be  Incompetent  or  to  act 
in  an  improper  manner,  he  should  be  dis- 
charged. A  bond  In  tbe  sum  of  f8O,O00  was 
required  to  be  fornistied  by  the  contractor 
conditioned  upon  a  fuU  performance  of  tbe 
contract 

[1]  Section  6266,  L.  O.  L.,  as  it  then  existed, 
directed  that  a  corporation  entodng  into  a 
formal  contract  with  any  municipality  with- 
in this  state  for  tbe  prosecution  and  comple- 
tion of  any  work  should  be  required,  before 
conuneicbig  the  wor^  to  execute  the  usual 
penal  bond  with  good,  sufficient  sureties,  with 
the  additional  obUgatton  that  such  contractor 
should  properly  make  payments  to  all  persons 
supplying  him  wllto  labor  or  materials  for 
any  prosecution  of  the  work  provided  for  in 
the  contract  and  further  required  that  any 
person  furnishing  labor  or  materials  for  the 
prosecutlcai  of  such  work,  the  payment  for 
which  bad  not  been  made,  should  have  a 
right  of  action  In  the  name  of  the  munici- 
pality, against  such  contractor  and  sureties. 
It  Is  a  presimiption  that  official  duty  has  been 
performed,  and  that  the  dty  commissioners 
required  such  bond  to  be  given  according 
to  the  stipulation  of  the  contract  This  etat^ 
ute  emphasizes  the  force  of  tbe  contract 
made  by  tbe  defendants  with  the  municipal- 
ity. Under  the  statute  as  amended  In  1913 
(Laws  1913,  p.  59)  In  case  of  a  failure  to  have 
the  required  undertaking  executed,  the  muni- 
cipallty  and  the  oflicers  authorizing  the  con- 
tract would  be  jointly  liable  to  the  persons 
furnishing  such  materials. 

L2]  The  law  Is  well  settled  in  tills  state 
that  where  one  has  received  from  an- 
other some  fund  or  property  or  thing 
In  consideration  of  which  he  has  prom- 
ised to  or  entered  Into  an  undertaking  with 
such  other  directly  and  primarily  for  the 
benefit  of  a  third  person,'  an  action  thereon 
may  be  maintained  by  such  person  though 
not  a  party  to  the  transaction.  Feldman  t. 
McGuire,  34  Or.  309,  55  Pac.  872  j  Ore.  MUl 
&  Grain  Co.  v.  Klrkpatrick.  133  Pac.  69,  71. 
The  defendant  by  its  contract  with  the  dty 
undertook  to  pay  for  tbe  labor,  materials, 
and  necessary  sumtUes  used  in  the  cwnstruc- 
tion  of  the  vity  v^pe  line,  and  was  primarily 
liable  Qierefor. 

[1]  As  to  any  third  parties  furnishing  labor 
or  materials  for  th«  work,  the  ammgement 
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bj  thtt  dafBiiduit  oompany  ulttk  Atctalson  con- 
stttoted  the  latter  a  moe  orerseer  or  fore- 
man In  pwMoenUag  flie  work  under  tbe  c6n- 
tni^  wlQi  tbe  d^.  Had  defendant  desired 
otherwiae  it  aboold  bare  protected  Itself  hy 
teODg  tbat  AtdilKHi  waa  reBponsible,  or  by 
leqalrinsA  bond  from  blm. 

[4]  D^eudant  bu  no  cause  for  complaint  for 
the  reason  tiimt  plaintiff  seeks  to  recover  from 
it  alone  Instead  ta  Inlnglng  action  against  tbe 
nzetles  on  tbe  bond  required  by  the  statute. 
Ihe  defendant  deducted  from  tbe  wages  of  the 
Itboinaaaiifflclentamonntto  pay  for  tbe  anp- 
^tes  fnmlsbed  hy  plaintiff  and  Its  asslgnora 
In  boaiffing  the  men,  and  maintaining  tbe 
eomndasary.  In  egnlt?  and  good  conscience 
It  sboold  be  required  to  pay  tbls  money  orer 
to  plaintiff.  It  was  not  error  for  the  court 
to  submit  tbe  case  In  part  to  tbe  Jury  upon 
the  theory  of  money  bad  and  receired,  whldi 
Is  an  action  of  an  equitable  character.  lE^d- 
vards  r.  Mt  Hood  Oonstnutlon  Ca,  130  Pac 

4a 

[1]  Tlu  oncontradlcted  evidence  shows  that 
all  Uie  goods  sued  for  were  fnmlsbed  to 
board  tbe  men  employed  upon  the  work  and 
sDpplled  to  than  In  payment  for  their  labor 
In  tbB  construction  of  the  aqueduct  Hr. 
Frank  Fawcett,  one  of  the  officers  of  tbe  de- 
fendant company,  In  bis  erldence  given  on  be- 
half of  defendant,  stated  tbat  the  company 
paid  an  laborers  under  Atdilson's  charge, 
giving  as  a  reason  that  *'we  was  made  re- 
sponsible for  the  labor  on  the  contract  (with 
Baker  City),  therefore  we  wanted  to  be  sure 
tbe  labor  was  paid.  We  thoi^ht  this  was  tbe 
sorest  method  to  know  It  was  paid.  Issued 
checks  directly  to  the  men  who  did  the 
work."  To  the  question,  "Was  that  the  agree- 
ment with  Bir.  Atchison?"  he  answered: 
"That  was  the  agreement  we  had  on  tbe 
start;  be  didn't  put  up  any  bond,  and  that 
was  the  agreement  we  bad,  we  would  Issue 
the  checks  to  tbe  men,  in  lieu  of  his  giving 
a  bond."  Defendant  also  admits  its  liability 
for  the  payment  of  all  material  furnished  In 
tbe  construction  of  the  work.  It  Is  pleased, 
however,  not  to  term  the  goods  supplied  to 
tbe  laborers  In  payment  for  their  work  and 
board  as  "materials."  Ail  the  goods  supplied 
by  the  plaintiff  and  Its  assignors,  whatever 
we  may  term  them,  were  necessary  in  tbe 
construction  of  the  conduit,  and  were  em- 
braced within  the  terms  of  tbe  original  con- 
tract with  tbe  city. 

Tbe  court,  among  other  Instructions  to  the 
jury,  gave  the  following:  "If  you  find  that 
the  defendant  in  this  case  authorized  and 
sanctioned  Atchison  to  procure  the  goods  to 
apply  on  the  payment  of  wages,  and  that  the 
defendant  undertook  and  agreed  to  pay  for 
all  labor  used  In  the  construction  of  the  con- 
duit referred  to  In  this  case,  knowing  that  a 
portion  thereof  was  paid  for  In  goods  or  mer- 
diandise,  and  you  should  further  And  that 
any  of  the  goods  mentioned  were  d^lvered 


or  fnmlsbed  to  the  laborers  and  not  paid  for, 
and  the  amount  thereof  deducted  and  retain- 
ed by  the  defmdant  out  ot  the  amount  due 
tor  such  labor,  knowing  that  such  goods  bad 
not  hem  paid  for,  tben  plaintiff  would  be 
entitled  to  recover  the  amount  of  such  goods 
as  you  may  find  were  so  fnmlsbed  and  not 
paid  Soi,  and  actually  so  deducted  and  re- 
tained by  the  defendant,  tt  you  find  any  woe 
so  deducted  and  retained."  Def  mdant  by  Its 
counsd,  duly  excepted  to  tbls  Instructlfm. 
Under  our  ilew  of  tbe  contract  betweoi  tbe 
defendant  and  tbe  dty,  tbls  Instmdton  was 
as  favorable  to  tbe  defendant  as  it  could 
reasonably  expect 

Tbe  question  of  tbe  agency  of  Atdilson  was 
also  submitted  to  tbe  jury,  and  much  evi- 
denoe  was  Introduced  in  regard  thereta  All 
the  evidence  is  contained  in  the  record.  As 
we  view  It  when  the  arrangement  made  be- 
tween the  officers  of  the  company  and  At- 
chison, and  the  method  of  conducting  the 
bnsinees  connected  with  his  work,  was  shown, 
and  tbe  contract  with  the  dtr  vaa  introduced 
in  evidence,  this  was  sufficient  to  show  the 
liability  of  tbe  defendant  for  the  goods  fur- 
nished. Then  was  no  error  In  overruling  the 
motion  for  a  nonsuit  and  denying  the  request, 
of  defendant  for  a  directed  verdict  Section 
3,  art  7  of  the  Ckmstttntlon  of  Oregon  directs 
tbat:  ,"If  the  Supreme  Court  shall  be  of  opin- 
ion, after  comddeiatlon  of  all  the  matters 
thus  submitted,  that  the  Judgment  of  tbe 
court  appealed  from  was  such  as  should  have 
been  rendered  In  the  case,  such  Judgment 
shall  be  affirmed,  notwithstanding  any  error 
committed  during  the  trial."  Upon  the  evi- 
dence contained  In  the  record,  the  defendant 
by  virtue  of  its  contract  Is  UaUe  for  the  full 
amount  of  tbe  Judgment 

The  complaint  describes  the  transaction  In 
full,  and  tbe  evidence  supports  the  allega- 
tions of  the  complaint;  therefore  it  becomes 
unnecessary  to  examine  the  record  as  to  the 
other  errors  assigned. 

Tbe  JudgmMit  of  the  lower  court  Is  af- 
firmed. 


WIMNIFORD  et  at  v.  MacLEOD  et  al.t 
(Snpnma  Gonrt  of  Oregon.  Nov.  11,  1013.) 
1.  Damages  (!  217*)— Iwstbtjotionb— Double 

lilABIUT*. 

Where,  in  an  action  for  injuries  to  a  build- 
ing In  course  at  constmction  by  an  acesdve 
blast  set  off  by  defendant  contractor  on  adjoin- 
ing property,  It  appeared  that  the  restoration 
of  tne  shinglinK,  plastering,  and  other  work 
would  necessarily  include  the  time  Involved  in 
their  installation,  and  that  that  time  would  be 
all  that  would  be  necessarily  lort  by  plaintiffs, 
an  instruction  authorizing  a  recoveiy  uot  only 
of  the  whole  amount  which  plaintiffs  claimed 
would  be  required  to  make  the  repairs,  but  al- 
so for  loss  of  time  occasioned  by  the  blast  was 
erroneous  as  anthorlslng  a  double  recovery  Cor 
tbe  same  item. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  Si  656-559;  Dec.  Dig.  S  217.*] 
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2.  Damages  (|  40*>— Loss  ot  Pbofits. 

Where  contractors  for  the  constraction  of  a 
baildiug:  sued  for  damages  sustained  as  the  re- 
sult of  defendant's  excessive  blasting,  and  de- 
fendant suffered  a  recovery  of  an  amount  suffl- 
cient  to  restore  plaintiffs  to  the  situation  tiiey 
occupied  at  the  time  of  the  nplosion,  defendant 
performed  his  whole  duty,  and  was  not  liable 
for  profits  alleged  to  hare  been  loet  by  plaintiffs 
in  tae  construction  of  the  IralldiBC. 

[Ed.  Note.— For  other  cases,  see  Damacet) 
Cent.  Dig.  |f  72-68;  Dec  Dig.  |  40.*] 

3.  Maoteb  and  SKBVAirr  (S  320*) — Acts  ot 
Independent  Contbagtob. 

The  rule  that,  where  work  la  committed  in 
all  its  details  to  a  contractor,  and  he  is  respon- 
sible to  his  employer,  not  for  detail,  bnt  only 
for  a  finished  result^  the  contractor  alone  Is 
answerable  for  injury  resulting  to  third  persona 
In  the  prosecution  of  the  work  is  subject  to 
the  exception  that  the  employer  moat  also  re- 
spond. If  the  manner  provided  for  carrying  out 
the  contract  li  In  itself  injarioaa,  or  ii:  the 
project  is  nmnlfeHtly  dangerous  to  others,  and 
an  injury  ensues  on  account  of  either  the  meth- 
od prescribed  or  the  nature  of  the  undertaking. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent.  Dig.  8  1261 ;  Dec  Dig.  S  320.*] 

4.  Master  and  Sbbtant  (S  316*>— Indefend- 

KNT  CONTBAOTOB— LlABILITT  Or  PbINOIPAU 

Where  defendant  corporation  employed  L. 
to  grade  certain  streets  and  Iota,  and  in  doing  so 
h,e  set  off  an  excessive  powder  blast,  by  which  a 
building  in  process  of  construction  by  plaintiffs 
was  injured,  the  corporation  was  not  liable  in 
the  abaenca  of  proof  id  prlTitj  of  contract  or 
concurrence  Of  action  betmen  it  and  L. 

[Ed.  Note.— For  other  casee,  see  Maater  and 
Servant,  Cent  Dig.  H  1242.  1248;  Dee.  Dig.  8 
316.*] 

5.  Mastbb  and  Sebvant  (}  316*)— Indefend- 
bnt  contbaotob  —  contbaot  —  conotbuo- 

TXON. 

Where  a  corporation  contracted  with  L.'b 
predecessors  to  ^ade  certain  streets  and  lots, 
the  corporatltni  retaining  do  control  over  the 
details  or  manna  of  prosecuting  the  work,  its 
whole  connection  with  the  scheme  being  merely 
to  famish  the  survey  and  pay  the  compensa- 
tion specified,  the  remainder  of  the  task  being 
imposed  on  the  contractor,  the  work  being  a 
lawful  and  harmless  undertaking,  L.  was  an  in- 
dependent contractor,  and  the  corporation  was 
not  liable  for  injuries  resulting  from  an  exces- 
sive blast  set  off  by  him  in  the  prosecution  of 
the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant;  Cent.  Dig.  i|  124^^^ ;  ^  ^t-  S 
316.*] 

€.  Mast^  and  Sbbtaut  (f  316*)— Gontbaci 

TOB  lUPBOTEUENX— BlfPX.OTBB*B  IdABXLITT. 
Where  a  work  of  grading  certain  streets 
and  lots  or  the  manner  of  execnting  it  as  pro- 
vided by  the  contract  waa  not  a  nuisance,  the 
employer  was  not  guilty  of  maintaining  a  nui- 
sance by  reason  of  the  method  in  which  the  con- 
tractor did  the  work,  where  sack  owner  did  not 
retain  control  of  the  premises. 

lEd.  Note.-^For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  H  1242.  1248;  De&  Dig.  | 
316.*] 

Department  2.  Appeal  from  Circuit  Ooort, 
Multnomah  County ;  Henry  E.  McGinn, 
Judge. 

Action  by  D.  R.  B.  Winnlford  and  another, 
doing  bostnesa  under  the  name  of  Winniford 
&  Maya,  against  A.  L.  MacLeod  and  the 
Lewis-Wiley  Hydraulic  Company.  Judgment 
for  plalntlffB,  and  defendant  MacLeod  ap- 


peals. Bereised  for  Dew  trial  u  to  defesidant 
MadLeod. 

The  plalnttflB,  a  Arm  of  btindlng  con- 
tractora,  bring  Ola  action  against  ttie  defend- 
ant MacLeod,  a  seneral  contractor,  and 
Lewis-Wiley  Hydraulic  Company,  a  corpora- 
tion, and  ewaa  of  what  la  knowo'as  West 
over  Terrace,  in  Portland,  Or.  Vba  com- 
plalnt  recites  an  ordinance  tbe  dty  of 
Portland  forbidding  the  explosion  of  gun- 
powder or  other  like  material  la  the  dtr 
limits  without  first  taaTlng  reoelTed  a  permit 
from  the  dtty  engineer.  It  says  also  ttiat  pri- 
or to  the  ezplosi«a  complaiited  of  lifacLeod 
had  obtained  from  the  proper  officer  a  permit 
to  use  powder  for  blasting  in  an  amount  not 
to  exceed  five  pounds  upon  the  tract  mention- 
ed. At  the  time  of  the  grieyance  complained 
of  tb»  plalnUfls  woe  Migaged  in  the  erection 
of  a  dwelling  house  for  another  near  the 
scene  of  the  blasting  operatlona  they  describe, 
bnt  had  not  yet  completed  their  contract 
The  complaint  contains  these  allegations: 
"That  for  more  than  a  year  prior  to  October 
29,  1911,  the  defendant  A.  L.  MacLeod  had 
been  carrying  on  blasting  operations  In  a 
careless,  negligent  malicious,  and  wanton 
manner  for  the  defendant  Lewis-Wiley  Hy- 
draulic Company  upon  the  land  owned  by  the 
defendant  company,  and  the  defendant  cota- 
pany  well  knew  and  appreciated  that  the  de- 
fendant A.  L.  MacLeod  was  carrying  od  these 
blasting  operations  In  a  careless,  negligent 
malicious,  and  wanton  manner,  and  in  such 
a  manner  as  to  endanger  Uie  property  in  the 
surrounding  neighborhood;  that  on  October 
29, 1011,  at  about  the  hour  of  3:30  p.  m.,  the 
defendants,  A.  L.  MacLeod  and  Lewis-Wiley 
Hydraulic  Company,  negligently,  carelessly, 
maliciously,  and  vrantonly,  through  their  serv- 
ants, set  off  and  exploded  at  one  time  50 
pounds  of  powder  at  a  point  about  150  feet 
west  of  the  said  house  hereinabove  described ; 
that  the  said  explosion  threw  a  great  number 
of  rocks  at  terrific  speed  against  and  Into 
the  said  house ;  that  the  walls  and  roof  and 
all  portions  of  the  house  on  the  west  side 
were  damaged."  After  stating  as  grounds 
of  negligence  that  the  defendants  used  an 
excessive  amount  of  powder,  and  failed  to 
warn  the  plalntlfte  of  the  blast,  together  with 
other  specifications  of  fault,  the  complaint 
concludes  with  the  allegation:  "That  by  rea- 
son of  the  negligent  acts  of  the  defendants, 
and  each  of  them,  the  plaintiffs  have  been 
compelled  to  expend  the  sum  of  $600  for  put- 
ting the  house  into  the  same  condition  In 
which  it  was  prior  to  October  29,  1911 ;  Uiat 
the  plaintiffs  have  also  sustained  damage  tn 
addition  to  the  damages  hereinabove  enumer- 
ated, in  that  plaintiffs  have  lost  a  week's 
time  of  the  value  of  $300,  and  have  lost  profit 
to  the  value  of  $600."  The  defendant  Mac- 
Leod admits  obtaining  a  permit  from  the 
city  engineer  to  engage  In  blasting,  but  other- 
wise denies  the  complaint  la  toto.   The  an- 
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swer  of  ttie  Ijewls- Wiley  Hydrftnllc  Oompany 
tnTcraed  the  complaint  In  nearly  all  par- 
tleiilar^  and  tben  ascribed  tbe  alleged  Inju- 
ries to  the  act  of  its  codefendant  MacLeod, 
asserting.  In  effect,  that  lie  was  an  Independ- 
oit  contractor  wbo  had  engaged  with  the  de- 
fendant corporation  to  grade  certain  streets 
and  lots  in  the  Westover  tract,  assuming  en- 
tire reqMmslliUlty  for  all  details,  and  render- 
iBg  to  the  def  mdant  corporation  only  a  com- 
Idetad  result;  and  that  the  Lewis-WlIey 
Hydranlic  Company  had  no  control  whatever 
orer  the  means  or  details  used  in  working 
ODt  a  completion  of  the  contract  This  in 
turn  was  denied  1^  the  reply.  A  Jnry  trial 
resulted  In  a  rerdict  and  jn^ment  against 
both  defmdants  fmr  the  snm  of  VMKK^  and 
each  ot  than  appeals. 

John  BIcCue  and  Wm.  A.  Williams,  both 
of  Portland  (Moser  &  McCne,  of  Portland,  on 
the  brief),  for  appellant.  B.  H.  Bennett  of 
Portland  (Wilbnr,  Spencer  ft  Dibble,  of  Fort- 
land,  on  the  brief),  for  respondenta  M.  M. 
Matthiessen,  of  Portland  (Wood,  Montague  & 
Hunt,  of  Portland,  on  the  brief),  for  defend- 
ant Lewis- Wiley  Hydraulic  Ca 

BTJBNEIT,  J.  (after  stating  the  facts  as 
aboTe).  As  a  preliminary,  it  may  be  stated 
that  the  court  submitted  to  the  Jnry  the  ques- 
tion of  whethOT  or  not  the  plaintiffs  would  be 
entitled  to  recover  exemplary  in  addition  to 
compensatory  damages,  and  the  jnry  found 
a  verdict  acquittine  the  defendants  of  that 
fiarge. 

[1]  As  to  the  defendant  MacLeod,  he  com- 
plains of  error  In  the  court  in  giving  the  Jury 
these  instmctions,  to  the  dfect  that  the  plain- 
tiff wonid  be  entitled  to  recover  not  only 
what  it  would  cost  them  to  put  the  house 
back  into  the  condition  In  which  It  was  be- 
fore the  blast,  bnt  also  for  the  loss  of  time 
occasioned  by  the  blast,  and,  moreover,  for 
the  loss  of  profits  which  they  anticipated  they 
voold  reap  as  the  fruits  of  their  contract  In 
bnllding  the  house.  Practically  the  only  tes- 
timony given  by  the  plaintiffs  on  this  point 
was  that  of  the  plaintiff  Mays,  who,  without 
giving  any  accurate  figures,  estimated  that 
the  shining  required  in  making  repairs 
amounted  to  f75,  tinwork  $30,  plastering 
$100,  material  work  $3S,  painting  $10,  car- 
pentering glOO,  total  $350.  He  also  stated 
that  the  electric  vrirlng  and  the  plumbing 
were  involved,  and  these  were  estimated  by 
blm  at  $10  and  $S0,  respectively;  but  he  ad- 
mitted on  cross-examination  that  the  wiring 
was  not  injured,  and  that  he  was  not  re- 
sponsible for  the  plumbing. 

The  cardinal  principle  of  damages  Is  com- 
pensation, and  the  defendant  would  fulfill 
Us  whole  duty  to  the  plaintiffs  in  that  re- 
spect if  he  paid  such  a  sum  as  would  fairly 
compensate  them  for  the  injury  complained 
ot  Tb»  restoration  of  the  shingling,  plaster- 
ing and  other  work  would  necessarily  indude 
the  thus  inridved  in  their  installation,  and 


that  time  wonld  be  an  that  wonld  be  neoea- 
sarlly  lost  by  the  plaintiffs.  To  allow  them 
an  additional  item  of  $800  for  loss  of  time 
would  be  toi  pay  them  twice  for  the  same 
thing. 

tl]  The  testimony  about  the  profits  was 
purely  i^ecnlatiTe.  The  plaintlfls  claimed 
that  they  expected  to  make  a  profit,  but  oonld 
not  give  any  light  on  whether  they  ektber 
made  or  lost  by  the  transaction.  Their  gain 
depended  iqion  whether  they  could  construct 
the  house  according  to  Hielr  engagement  for 
less  than  tlie  contract  prloei  If  the  defend- 
ant has  sufficiently  conH>ensated  them  so  as 
to  restore  them  to  the  situation  which  they 
occupied  at  tlie  time  of  tiie  e^losion,  be  has 
performed  his  whole  duty,  and  tlkey  were 
made  whol^  so  that  the  profit  is  not  affected 
farther  by  tlie  act  of  the  defoidant  The 
court  was  in  error  in  instructing  the  Jury  as 
it  did  on  the  measnre  of  danmges. 

It  remains  to  consider  the  appeal  of  the 
defendant  Lewis-Wiley  Hydraulic  Company. 
At  the  close  of  plaintiffs*  case  this  defendant 
moved  to  enter  Judgment  of  nonsuit  In  Its 
favor,  on  the  grounds  that  the  allegations 
against  it  had  not  been  sastalned  by  the  evi- 
dence, that  there  was  no  testimony  tendl:^ 
to  show  that  It  had  participated  in  the  ex- 
plosion of  any  blast,  particularly  the  one 
cau^g  the  Injury  complained  of,  and  that 
no  liability  had  been  proven  against  It  The 
court  overruled  this  motion.  Later,  at  the 
close  of  the  whole  case,  the  defendant  com- 
pany moved  for  a  directed  verdict  in  its 
favor  upon  substantially  the  same  grounds, 
and  also  because  the  testimony  showed  that 
A.  li.  MacLeod  was  an  independent  con- 
tractor In  the  prosecution  of  the  work,  ovnr 
whom  this  defendant  had  no  control. 

[3]  The  general  rule  Is  that,  where  work  Is 
committed  In  all  its  details  to  a  contractor, 
and  he  Is  responsible  to  his  employer,  not 
for  details,  but  only  for  a  finished  result,  the 
former  alone  is  answerable  for  injury  hap- 
pening to  third  parties  In  the  prosecution  of 
the  work.  There  are  exceptions  to  this  rule. 
The  employer  must  also  respond  If  the  man- 
ner provided  for  carrying  out  the  contract 
is  in  itself  dangerous,  or  if  the  project  is 
manifestly  dangerous  to  others,  and  an  In- 
Jnry  ensues  on  account  of  either  the  method 
prescribed  or  the  nature  of  the  undertaking 
Itself.  These  exceptions  are  well  Illustrated 
by  the  authorities  dted  for  the  plaintiffs 
here.  For  Instance,  in  Bonaparte  v.  Wise- 
man, 89  Md.  12,  42  Ati.  818,  44  L.  R.  A.  482. 
the  contract  Itself  contemplated  excavating 
below  the  foundation  of  an  adjoining  houses 
In  Cameron  v.  Oberlln,  19  Ind.  App.  142,  48 
N.  EX  386,  the  contractor  was  employed  to 
bum  brush  and  logs  adjoining  the  plaintiff's 
land,  as  a  result  of  which  fire  was  communi- 
cated to  the  premises  and  property  of  the 
plaintiff  to  his  damage.  In  Falender  r.. 
Blackwell,  89  Ind.  App.  121,  7»  N.  B.  88S, 
dted  in  14  Lb  B.  A.  (N.     914,  note^  the  caor 
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txaxtM  wa>  emplored  to  break  np  castings  by 
the  nse  of  dynamite  In  a  place  where  many 
people  were  exposed  to  the  danger  ot  the  ex- 
tfoBioB.  In  the  Ohio  S.  B.  Co.  t.  Morey, 
47  Ohio  St  207,  24  N.  R  269,  7  L.  R.  A.  701, 
the  contract  Itsdf  involTed  the  digging  of  a 
dltdi  across  a  pnbUc  traveled  street  In  all 
these  cases  either  the  undertaking  Itself  or 
the  manner  prescribed  for  accomplishing  It 
was  intrinsically  and  manifestly  dangerons 
to  other  parties,  and  the  employer  was  held 
liable  as  a  party  to  the  ensolng  tort 

[4]  In  the  matter  of  nonsuit,  all  the  te^- 
mony  itrorod  or  tended  to  establish  was  that 
the  defendant  MacLeod,  while  grading  streets 
and  lots  npon  the  property  of  the  codefend- 
ant,  OB^  Uastlng  powder  to  aid  him  In 
remoTlng  the  earth,  and  in  so  doing,  on  the 
occasion  complained  o(  InJnred  the  bonae  in 
qneetlon  by  an  excesslTe  blast  In  order  to 
charge  the  dtfendant  company,  it  was  necea- 
sary  to  go  farther  and  show  some  iwlTlty  of 
contract  or  concurrence  of  action  between 
the  two  defendants.  This  t3ie  testimony 
wholly  failed  to  disclose,  and  the  nonsuit 
should  have  been  allowed. 

[1]  The  contract  under  which  the  grading 
of  the  property  mentioned  was  carried  on 
was  introduced  in  evidence^  It  was  origi- 
nally made  between  Lewis-Wiley  Hydraulic 
Company,  as  party  of  the  first  part,  and  B. 
N.  Tlmmons  and  John  Cdlsh,  parties  of  the 
second  part  with  whom  Oie  defendant  Mac- 
Leod signed  as  guarantor.  The  contract 
provided  that:  *?n  confederation  of  the 
agreements  uf  the  first  i»rty  herein  contain- 
ed, the  second  parties  hereby  agree  to  for- 
nlsh  all  the  labor,  superintendence,  equip- 
ment and  materials  whatsoever  necessary  for 
the  completion  of  certain  grading  at  and 
about  Westover  Terrace,  in  the  dty  of  Port- 
land, conn^  of  Multnomah,  and  state  of  Ore- 
gon, as  more  particularly  set  forth  in  the 
specifications  for  such  grading  hereinafter 
contained,  as  a  part  of  whldi  said  spedflca- 
tlons  and  of  this  Instrument  express  refer- 
ence Is  hereby  made  to  a  certain  map  or 
plat  of  said  Westover  Terrace,  and  lands  con- 
tiguoas  thereto,  hereto  attached  and  marked 
'A.*  Said  specifications  are  as  follows,  to 
wit:  Grade  Mellnda  avenue  and  River  View 
Drive  from  the  end  of  the  present  existing 
pavement  on  Mellnda  avenue  to  a  Junction 
with  the  operations  of  the  first  party  at  the 
intersection  of  River  View  Drive  and  Moun- 
tain View  Drive.  [Then  follows  a  long  list 
of  similar  speclflcfltlons  relating  to  dUferent 
lots,  blocks,  and  streets.]  The  first  party 
agrees  to  stake  out  said  work,  so  as  to  show 
all  street  lines,  cuts,  fills,  and  slopes  as  set 
forth  In  the  for^oln^  specifications,  and  as 
approximately  shown  on  said  map  or  plat 
hereto  attached,  and  will  &om  time  to 
time  furnish,  on  application  of  the  second 
.  parties  therefor,  such  additional  Information 
as  may  be  reQnlred  for  the  guidance  and  In- 
formatlon  of  the  seamd  parties  In  the  con- 


duct of  said  work,  and  the  second  parties 
agree  to  make  all  cots  and  fills  In  accordance 
with  mtSx  staking,  and  In  each  and  every  In- 
stance to  dress  the  streets  and  slopes  to  the 
true  line  and  surface  without  back  filling: 
Slopes  In  excaratlon  shall  be  between  one  on 
one  and  one  on  one-half,  and  slopes  on  em- 
bankment shall.  In  general,  be  as  steep  as 
they  can  be  made  conslstaitly  with  stablU^, 
and  considering  the  nature  of  the  material 
used ;  but  whether  In  excavation  <a  in  em^ 
bankment  they  shall  in  all  cases  conform  to 
the  staking  of  the  first  party  and  to  any  x«* 
quests  whldi  the  first  party  may  from  time 
to  time  during  the  progress  of  ttie  woA 
make  of  the  second  parties."  The  ronalnder 
of  the  contract  relates  to  the  rate  of  pay- 
ment It  appeared  that  the  principal  aae> 
ond  parties  failed  in  thtir  nndertaking*  and 
that  the  work  was  assumed  the  defendant 
MacLeod  onder  the  contract  quoted.  This 
contract  was  the  rule  of  action  affecting 
the  parties  to  it,  and  governed  their  rela- 
ttons.  It  also  established  their  liablUtles  and 
responsibilities  respecting  the  work  In  hand. 
The  defendant  company  retained  no  control 
over  the  details  or  tlie  manner  of  prosecnt- 
Ing  the  work.  Ito  whole  connectbm  with  the 
scheme  was  to  furnish  the  survey  and  pay 
the  onnp^isation.  The  remainder  of  the 
task  was  incumbent  upon  the  contractor. 
The  contract  was  for  grading.  It  was  a 
lawful,  harmless  undertaking.  There  was 
nothing  about  it  intrinsically  dangerous  to 
any  one.  The  fallacy  <tf  the  argument  for 
tlie  plaintlffb  consists  in  the  assumption  that 
the  contract  required  blasting  and  the  use 
of  dangerous  quantities  of  powder.  So  far  as 
the  defendant  company  was  concerned,  It 
mattered  not  whether  the  contractor  excavat- 
ed the  earth  by  the  use  of  large  steam  shov- 
els, by  hydraulic  process,  or  by  pldis  and 
ahovels,  or  whether  he  removed  it  by  trains 
of  cars,  by  wheelbarrows,  or  in  bags. .  The 
method  of  performing  a  harmless  work  was 
left  to  the  contractor,  and  the  latter  alone  is 
responsible  for  damages  Involved  and  aris- 
ing out  of  the  manner  of  accomplishmeut 
Whether  we  consider  the  question  as  one  of 
failure  of  proof  entailing  a  nonsuit  or  as  a 
question  of  directed  verdict  it  should  be  de- 
cided in  favor  of  the  defendant  company. 

{>}  At  the  argument,  the  plaintiffs  counted 
on  their  allegation  that  the  def^dant  Mac- 
Leod had  been  carrying  on  blasting  opera- 
tions on  the  premises  in  question  for  more 
than  a  year  prior  to  the  happening  of  the 
injury,  all  of  which  was  well  known  to  the 
defendant  company.  The  contract  under 
which  the  work  was  performed  bore  date 
April  18,  1011,  while  the  Injury  happened 
October  29,  '1011.  The  argument  was  that 
the  landowner  was  liable  for  the  negli- 
gence of  an  Independent  contractor  where 
the  work  constituted  a  continuing  nusiance. 
This  argument  however,  must  be  qualified 
by  the  jKindple  that  unlesa  the  project  it- 
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self  or  tbe  manner  of  ezecadDg  It  ae  provid- 
ed In  tbe  contract  constltntes  sacb  a  nui- 
sance, the  employer  will  not  be  guilty  of 
malntatnlnc  it,  unless  be  retains  such  con- 
trol of  tbe  premises  as  would  make  him  re- 
spfmsible  In  tbe  first  Instance.  This  dis- 
tinction la  made  clear  in  Clark  t.  Fry,  8 
Oblo  St.  SOS,  T2  Am.  Dec.  S90,  dted  by  platn- 
tifls,  where  Mr.  Chief  Justice  Bartley  sums 
op  tbe  dlacnsston  in  this  language:  "It  is  very 
true.  If  the  owner  of  real  estate  should  wiU- 
fnlly  allow  a  nuisance  to  be  created  or  to  be 
continned  by.  another  on  or  adjacent  to  his 
premises.  In  the  prosecution  of  a  business  for 
bis  benefit  and  under  his  authority,  when  he 
had  foil  power  to  prevent  or  abate  tbe  nui- 
sance, be  would  be  justly  liable  for  any  in- 
jury which  ml^t  result  ther^rom  to  an- 
other person."  The  present  case,  however, 
is  distlngul^able  from  the  doctrine  there 
laid  down.  Here  the  nuisance.  If  any,  arose 
from  tbe  manner  of  prosecuting  an  under- 
taklng  orl^ally  harmless  in  its  nature. 
Measuring  the  defendant  company's  authori- 
ty by  the  legitimate  contract  appearing  in 
evidence,  the  nuisance  was  not  created  by  its 
authority,  without  which  It  could  not  prevent 
nor  abate  the  nuisance ;  that  feature  being 
under  the  entire  control  of  the  contractor. 

The  judgment  of  the  circuit  court  will  be 
reversed  for  new  trial  as  to  the  defendant 
MacLeod,  with  directions  to  dlsndss  the  ac^ 
tion  as  tc  the  defendant  Lewla-WUey 
draulic  Company. 

BJ&AN,  EAKIN,  and  McNABT,  33.,  concur. 


BOOTH-KSLLT  LUMBER  CO.  T.  CETT  OF 

EUGENE  et  aL 
(Supreme  Court  of  Oregon.    Not.  11,  lOlSO 

1.  Watebs  ard  Watib  CotTBsn  a  107*)— Di- 
VEBSION  BT  Crrr— AssEffT  or  Owneb— Ef- 
fect. 

A  miUowner's  implied  assent  to  a  city's 
diversion  of  water  at  a  point  above  bis  "wa- 
terway" does  not  i^ve  the  dty  a  right  to  deioive 
the  owner  of  Ua  property  Id  toe  stream  or 
make  bis  assent  an  irrevocable  parol  liceoae  to 
continue  the  diversion,  It  done  without  author- 
ity. 

[Ed.  Note<— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  |  18S;  Dec  Dig.  ( 
157.*1 

2.  iNJUHcnoR  (I  24*)— Gbottitiw  vob  Denial 

— INJTJBT  TO  iTTBLIC. 

Where  the  enjoining  of  a  particular  act 
might  aerioQalr  affect  the  public,  tbe  injunction 
is  Dsually  denied,  so  that,  at  tbe  suit  of  a 
millowner,  the  diversion  by  a  city  of  water,  at 
a  point  above  the  millway,  which  might  be  used 
for  drinking  porposea  or  the  extiDSuisbment  of 
fires  would  not  be  enjoined. 

[Ed.  Note.— For  other  cases,  see  Lijonction, 
Cent.  Dig^  »  28;  Dec  Dig.  |  24.*] 

Department  1.  Appeal  from  Circuit  Court, 
lane  Cowtj;  Jobn  B.  Cote,  Judge. 

Action  by  tbe  Booth-Kelly  Lnmber  Com- 
pany against  tbe  City  of  Eugene  and  olbers. 


From  a  judgment  of  dismissal.  plalntUt  ap- 
peals. Modified  80  as  to  dismiss  without 
prejudice. 

This  is  a  suit  to  oijoin  interference  with 
the  flow  of  a  stated  quantity  of  water  In  tbe 
channel  of  a  nonnavigable  stream.  Tbe  com- 
plaint alleges  in  effect:  l%at  tbe  plaintiff, 
a  conraratton,  has  expended  |240,000  in 
erecting  at  Coburg.  Or.,  a  mill  in  which  are 
sawed  logs  that  are  cut  from  Its  lands  sit- 
uate on  and  near  tbe  banks  of  the  McKen- 
zie  Tlrer.  That  a  "waterway"  connects  tbe 
mill  site  with  the  river,  down  which  stream 
are  floated  during  the  summer  sawlogs  that 
are  run  into  tbe  "wat^way"  and  there  held 
until  they  are  manufactured  into  lon^r. 
That  the  McKemle  river  is  suitable  for 
floating  logs  to  martet  only  In  the  sommer 
and  In  tbe  winter  that  stream  flows  so  rapid- 
ly that  it  is  Impossible  safely  to  drive  logs 
therein.  That  after  tbe  river  bad  been  used 
in  driving  logs  In  th»  summer  for  30  years 
by  tbe  plaintiff  and  its  predecessors,  and  aft- 
er the  plaintiff  had  secured  about  1,000,000,- 
000  feet  of  merdiantable  saw  timber  along 
the  banks  and  within  the  watershed  of  that 
stream,  tbe  defendants,  the  dty  of  Eugene 
and  its  officers,  caused  a  canal  to  be  dug 
from  the  McKoizle  river,  commencing  at  a 
point  above  Coburg,  and  diverted  from  that 
stream  large  quantities  of  water  in  order  to 
operate  a  hydroelectric  idant  which  Is  em- 
l^utyeA  In  pumping  txom  tbe  Willamette  river 
water  whidi  is  sui^Ued  to  tbe  inbaUtants  of 
that  city,  and  wbidi  plant  Is  also  used  In 
generating  electridtr  that  Is  furnished  to 
such  dtlEens  tot  iUnmlnatfon  and  power, 
niat  the  dlTOTslon  will  In  tbe  anmmer  so  in- 
terfere with  the  flow  of  water  in  tba  chan- 
nel of  tbe  river  btiow  the  intake  of  the  ca- 
nal as  to  innTent  the  floating  of  logs  to  the 
plaintiiTs  mills  to  its  irreparable  injury, 
for  the  redress  of  which  It  has  no  lAaln, 
speedy,  or  adequate  remedy  at  law.  A  de> 
muirer  to  the  complaint  on  the  ground  tluit 
it  did  not  state  thcts  sufficient  to  justly 
equitable  intervention  having  been  sustained, 
the  suit  was  dismissed,  and  the  plaintUf  ap- 
peals. 

Woodcock  ft  Smith  and  a  A.  Hardy,  all  of 
Eugene,  for  appellant  G.  F.  Sklpworth.  of 
Eugene,  and  John  M.  Pipes  and  M.  U  Pipes, 
both  of  Portland,  for  respondents. 

MOORE.  J.  (after  stating  the  facts  as 
above).  It  Is  not  alleged  in  the  complaint 
that  the  plaintiff  or  Ita  predecessors  in  in- 
terest made  a  prior  appropriation  of  the  wa- 
ter of  the  McKen^e  river  sufflcleat  to  trans- 
port in  the  summer  in  the  channel  of  that 
stream,  and  in  the  waterway  connected 
therewith,  sawlogs  to  its  mills  at  Oobm^ 
It  will  be  assumed,  howevw,  from  tbe  aver- 
ment that  the  river  bad  been  used  for  that 
purpose  by  the  plaintiff  and  Its  predecessors 
30  years,  which  period  antedates  the  defend- 
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anf  s  diversion,  fhat  fticts  are  set  forth  In  the 
complaint  adequate  to  show  a  prima  facie 
right  In  the  plaintiff  to  the  relief  sought,  il 
application  therefor  had  been  seasonably 
made. 

[1]  It  api>ears  from  the  complaint  that  the 
defendant's  canal  bad  been  completed  and 
was  in  operation  before  any  att^pt  was 
made  to  prevent  the  diversion.  It  mast  be 
accepted,  therefore,  as  true  that  the  plain- 
tiff, tacitly  at  least,  acqalesced  In  the  change 
of  the  flow  of  a  part  of  the  water.  Snch 
implied  assent  cannot,  nnder  the  rule  adopt- 
ed in  this  state,  form  a  basis  of  a  right  to 
derive  the  plaintiff  of  its  proper^  In  the 
stream  or  make  tbe  apparent  submission  the 
foundation  of  an  irrevocable  parol  license  to 
continue  the  diversion,  if  it  was  done  with- 
out authority.  Garrett  v.  Bishop,  27  Or.  349, 
41  Fac.  10:  Hallock  v.  Suitor,  37  Or.  9,  60 
Pac.  384;  National  Fire  Al.  Co.  v.  Portland, 
GO  Or.  409,  117  Pac.  285.  The  question  of 
an  oral  permission  to  turn  the  water  out  of 
Its  natural  channd  Is  not  involved  herein 
and  is  adverted  to  only  to  ascertain  whether 
or  not  discretion  was  abused  In  denying  an 
Injunction,  for  It  Is  reasonable  to  sajwuse 
that,  U  apirilcadxm  ttierefor  bad  beoi  made 
in  prcver  ttmc^  QtB  dlvefsion  wonld  bave 
been  temporarily  xestialnea  until  tbe  right 
was  detemdned. 

[2]  The  bestowal  of  tbe  ctalefort  lood  uptax 
tbe  greatest  number  of  pmoni;  tbontfi  atbea 
granted  by  a  legislature,  can  sddom  form 
the  basis  of  Judicial  determination.  Wber^ 
however,  tbe  Issuing  of  a  writ  reonlrlng  a 
party  to  refrain  from  a  particular  act  might 
seriously  affect  tbe  publit^  the  injuiutlon  is 
usually  denied.  16  Am.  ft  Bng,  Bncy.  Law 
C2d  Bd.)  864;  22  784.  Thus,  by  reason 
of  tbe  great  injiuy  iHildi  wonld  fall  upon  a 
dty  by  restraining  the  continuous  use  of  its 
sewagtt  system  when  establlsbed,  It  was  beld 
that  the  granting  of  an  tojonction  would  be 
Inequitable.  Simmons  t.  ^terson,  60  N.  J. 
Eo.  88B,  4S  Aa  9B5,  48  L.  B.  A.  717,  8S  Am. 
St  Bep.  642. 

Wbere  an  occluslTe  right  to  furnish  a  dty 
wltti  water  had  beoi  granted  for  a  definite 
time,  bef<ne  tbe  expiration  of  which,  and  in 
violation  of  the  privilege  originally  confer- 
red, another  party  pursuant  to  a  charter 
proTlslon  also  began  supplying  water.  It  was 
ruled  in  a  suit  to  prevent  the  latter  service 
that,  since  a  restraining  order  might  cause 
serious  harm  to  the  people  of  tbe  city,  an  in- 
junction pendente  lite  should  be  denied. 
Stein,  Bx'r,  v.  Bienville  Water  Supply  Co. 
(G.  C.)  32  Fed.  876.  So,  too,  where  the  owner 
of  a  water  power  without  objection  and  with- 
out the  assessment  or  prepayment  -of  dam- 
ages suffered  a  dty  to  erect  waterworks 
designed  to  be  fed  from  the  same  stream,  it 
was  determined  that  he  could  not  have  an 
injunction  against  tbe  use  of  tbe  water  on 
the  ground  of  tbe  injury  to  his  power.  City 
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of  Loganqurt  T.  Tlbl,  90  Ind.  081,  SO  Am. 

Rep.  109. 

In  the  case  at  bar,  whether  or  not  tbe  fur- 
niiOilng  of  illumination  Is  such  an  employ- 
ment of  electridty  as  to  render  tbe  deriva- 
tion thereof  harmful  to  tbe  public  Is  not  now 
necessary  to  determine,  for  the  granting  of 
an  Injunction  herein  might  Aeuj  to  the  in- 
habitants of  the  dty  of  Eugene  the  use  of 
water  to  quench  thirst,  thereby  Impairing 
the  public  health,  or  it  might  prevent  tbe 
employment  of  water  to  extinguish  flres  in 
burning  buildings  and  In  consequence  there- 
of the  property  of  many  dtlzens  might  t>e- 
come  imperiled.  As  these  supposed  effects  ■ 
may  l>e  reasonably  expected,  the  resultant 
injury  to  .the  public  counterbalances  th^  - 
strict  l^al  right  of  the  plaintiff;  and,  sudi 
being  the  case,  no  discretion  was  abused  In 
denying  an  injunction,  which  relief  alone  was 
sought  by  the  complaint,  and.  In  sustaining 
a  demurrer  thereto,  no  error  was  committed. 

As  It  is  possible  that  the  plaintiff  may  de- 
sire in  an  action  at  law  to  establish  Its  alleg- 
ed right  to  a  continuous  flow  in  the  natoral 
channel  of  the  water  of  the  river  and  to  re- 
cover damages  for  tbe  diversion,  the  decree 
should  be  modified  so  as  to  dismiss  the  suit 
without  prejudice^  and  it  la  so  ordwed. 

HcBBIDB,  C.         and  BUBNBTT  and 
BAMSBT,  33^  concur. 


BAKER  V.  HORAN  et  al. 
(Supreme  Court  of  Oregon.   Nov.  11,  1018.* 

1.  OiFTS  (S  82*)— Moans  Causa— Evidence. 

In  an  action  where  plaintiff  claimed  two 
bank  drafts  as  a  gift  causa  mortis^  evidence  hM 
to  show  that  deottsed  intended  to  make  the  gift 

in  quMtlon. 

[Ed.  Note.~-For  other  caaes,  see  OifbB,  dent 
Dig.  H IM,  155:  Dec  Dig.  | 

2.  Oina     64*)— Moans  Causa— What  Oon- 
BTrruTEB— "Gift  Causa  Mortis." 

Where  deceased,  after  being  practically  told 
that  be  could  not  recover,  hanaed  plaintiff,  his 
best  friend,  two  unindorsed  drafts,  telling  him 
that  whatever  happened  they  were  for  him,  tiiere 
was  a  complete  gift  causa  mortis,  whidi  is  a  gift 
of  penonalt?  made  by  a  person  in  the  expecta- 
tion of  imminent  death  but  to  take  effect  only  In 
event  of  the  donor's  deatb  without  previous  rev- 
ocation ;  an  actual  delivery  of  possession  being 
necessary  to  periect-such  a  gift,  which  differs 
from  a  gift  inter  vivos  only  In  the  possibility  of 
revocation. 

TEd.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  Si  133,  lol>  144 ;  Dec  Dig.  |  64.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  4,  pp.  80S7-W.>1 ;  voL  8,  p.  7670.] 

8,  BiZJ^  and  Notes  (I  209*)— Gifts  (S  64*)— 
Passaqi  of  TnxE— ihdobseubrt. 

Upon  a  sale  or  gift,  where  a  negotiable  in- 

Btrumeat  Is  actually  delivered,  tiHe  passes  irith- 

out  Indorsement. 
[Ed.  Note.— For  other  cases,  see  Bills  and 

Notes,  Cent  Dig.  gfi  423,  425-427,  497,  498,  501; 

DecDIg.  fi  209;»  Gifts,  Cent.  Dig.  «  133, 13^ 

144;  Die  Dig.  I  64.*] 
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when  deetawd  deUnred  anto  plaintiff  two 
muDdoned  drafta  aa  a  gift  mortlH  cansa  and 
thereafter  wrote  a  letter  to  the  bank  in  which 
be  kept  d^Kwiti.  leferrliic  more  to  the  deposita 
tiiaa  to  1h9  dmft^  faia  retention  of  tiiat  letter 
antU  after  hia  death  will  not  defeat  the  gift. 
.  [Ed.  Note.— For  otbn  caaea.  aee  Gifta,  Gent 
Ijis.  H  133.  130-144;  Dec.  Die  t  i».-J 

5b  Gifts  ({  60«)— Mortis  Causa— CoirtiiTO. 

While  (ifts  mortis  causa  should  be  dosdy 
■cnitinized  with  a  view  to  preventiiv  fraud,  yet 
whm  the  intenti<m  of  donor  is  dear,  mere  for- 
mal objectionB  should  not  be  allowed  to  deftat  it 
_[Ed.  Note.— For  other  casea,  ace  Gifts,  Gent 
1%  1 109;  Dee.  Dif.  |  6a*] 

In  banc.  Appeal  from  Circuit  Court,  Baker 
County;  Gilbert  W.  Phdps,  Jodge. 

AcUoo  by  WUllam  Baker  against  O.  B. 
Uoan  and  anotber,  as  admlnlstratora  with 
tt»  wUI  annexed  of  Andrew  A.  Uanser,  de- 
ceased, and  others.  From  a  Judgment  for 
plalntur,  defendants  appeal.  Affirmed. 

This  is  a  snit.  the  practical  dfect  of  which 
iB  to  determine  the  ralldlty  of  an  alleged 
gift  caosa  mortis,  made  by  one  Andrew  Man- 
to  plaintiff,  of  two  drafta  for  $2,000  each. 
The  evidence  tends  to  show  that  Manser  was 
an  nnmarried  man,  a  miner  hj  occni>ation, 
and  at  the  time  of  the  alleged  gift  the  owner 
of  money  and  property  of  the  value  of  from 
113,000  to  fl5,000:  that  he  was  somewhat 
penurioOB  In  his  habits  and  not  on  very 
kindly  terms  with  his  relatives.  He  became 
acqoainted  with  plaintiff  in  Baker  City  in 
They  were  both  members  of  the  same 
lodge  of  Odd  Fellows  and  became  very  inti- 
mate friends.  In  1909  Baker  had  an  at- 
tack of  typhoid  fever,  which  left  him  In 
somewhat  impaired  health,  and  in  Decemba 
of  that  year  Manser  became  sick  with  tuber- 
cnlosis.  At  his  request  Baker  visited  him 
and  thereafter  called  on  lilm  frequently. 
They  discussed  the  condition  of  their  health 
and  finally  planned  a  trip  to  California. 
Manser,  not  wishing  to  be  exposed  to  the 
damp  climate  of  the  Willamette  Valley, 
went  by  way  of  Salt  Lake,  while  Baker 
went  by  way  of  Portland,  reaching  San 
Dl^o,  which  was  the  agreed  meeting  place, 
about  New  Year's,  1910.  The  time  of  Man- 
ser's arrival  is  not  disclosed  by  the  testimony, 
but  Mr.  HcBae,  who  was  Noble  Grand  of  the 
Odd  Fellows  Lodge  in  that  city,  states  that 
he  fonnd  Manser  at  his  room  In  the  Wlllard 
Hotel  on  the  6th  or  Tth  of  February,  who 
stated  that  soon  after  his  arrival  In  San 
Diego  he  had  been  compelled  to  go  to  the 
hospital  for  about  two  weeks,  and  ttiat  there- 
after he  returned  to  the  hotel,  which  Indi- 
cated tltat  he  had  probably  arrived  some 
time  between  the  1st  and  15th  of  January, 
1910.  Being  asked  by  McRae  If  he  wanted  a 
nnrse  or  needed  help,  be  answered  that  there 
was  a  man  down  there  by  the  name  of  Baker 
who  was  a  very  dear  friend  of  his  and  re- 
quested McRae  to  find  him,  as  he  wished  him 
to  come  and  take  care  of  him.  McBae  had 
prevtonily  met  Baker  in  tlie  Odd  Fellows 


Lodge  and  found  him  and  accompanied  him 
to  Manser's  room,  and  when  Manser  saw 
Baker  he  said:  "Billy,  for  God's  sake  never 
leave  me  now  until  I  am  either  croaked  or 
get  better."  From  that  time  on  Baker  re- 
mained with  Manser,  in  attendance  upon  him, 
looking  after  his  wants,  until  Manser's  death, 
on  the  19th  day  of  February.  1910.  At  dif- 
ferent times  McRae  wanted  Manser  to  get 
another  nurse  to  help  Baker,  but  he  always 
refused,  saying  that  he  did  not  want  any 
one  except  Baker.  Manser  was  asked  by 
McRae  if  he  wanted  the  lodge  there  to  pay 
the  necessary  wages  and  expenses  for  tak- 
ing care  of  him  and  to  send  a  bill  to  the 
lodge  at  Baker,  as  was  usually  done,  and 
Manser  said  that  he  did  not;  that  Baker 
would  take  care  of  him;  and  that  he  would 
see  that  Baker  was  well  paid  for  doing  so. 
Subsequent  to  this  time,  and  on  or  about 
the  13tb  day  of  February,  1910,  Manser 
suffered  a  very  severe  hemorrhage,  necessitat- 
ing the  calling  in  of  a  doctor,  and  he  asked 
the  doctor,  after  the  doctor  had  made  his 
examination,  whether  or  not  be  had  any 
chance  to  recover.  The  doctor  told  Mansw 
that  he  would  not  be  able  to  stand  many 
more  hraiorrhages  and  that  unless  they  were 
stopped  he  might  pass  away  at  any  time. 
After  the  doctor  left,  Manser  sat  on  the 
couch  In  the  room  with  hia  head  In  his 
hands  for  several  minutes  and  finally  said 
to  Baker,  "That  la  an  awful  bad  verdict." 
He  thought  a  few  minutes  longer  and  then 
puUsd  out  the  two  drafts  In  question,  handed 
them  over  to  Baker,  and  said:  "Whatever 
we  do — whatever  may  happen,  they  are  for 
yon  to  use  for  yourself.  They  are  for  yon. 
I  want  yen  to  have  them  to  use  for  your 
own  osa.  They  ara  yonrs.  I  want  yon  to 
have  these  anyway.**  He  also  told  Batar  he 
was  to  have  whatever  money  there  nonained 
on  d^wslt  to  bis  credit  In  tlie  bank  at  Dillon 
at  his  (UaiuQr's}  death.  Baker  then  took 
the  drafts,  placed  them  In  an  envelope,  and, 
putting  them  In  bis  pocket,  kept  them  in  bis 
possession  and  amtrol  until  after  he  had 
been  appointed  as  the  executor  of  the  will, 
when  be  went  to  Montana  and  enhanged  the 
two  drafts  for  certificates  of  deposit,  which 
were  turned  over  by  him  to  the  clerk  nptm 
the  order  of  the  county  Judge.  At  the  time 
the  drafts  were  given  to  Baker  by  Manser, 
Baker  asked  Manser  If  he  did  not  want  to 
Indorse  them.  Manser  replied:  "It  isn't  nec- 
essary. I  will  write  a  letter  and  bare  it 
fixed  80  you  are  sure  of  getting  the  money. 
If  any  one  should  steal  them  now  without 
any  Indorsement  th^  can't  cash  them."  A 
letter  was  subsequently  dictated  by  Manser 
and  written  by  Claude  Woolman  to  the  Dil- 
lon State  Bank  at  Dillon,  Mont,  as  follows: 
"San  Diego,  California.  Feb.  14^  1910.  Mr. 
A.  L.  Ston^  Cashier  Dillon  State  Bank,  Dll- 
hm,  Montana— Dear  Sir:  This  day  I  have 
made  out  and  signed  my  last  and  only  will. 


•ravotlMri 
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and  bare  named  one  BIr.  William  Baker  as 
execntor  without  bonds.  Recently  I  wrote 
70a  regarding  a  certain  mortgage,  and  desire 
at  this  time  to  request  yon  to  call  In  the 
loan  at  once,  or  should  yon  find  It  necessary, 
to  bring  action  to  recover.  After  my  death 
I  desire  Mr.  William  Baker  to,  upon  demand, 
withdraw  any  portion  of  the  money  credited 
to  my  account,  and  on  deposit  In  the  Dillon 
State  Bank.  Herewith  you  will  And  signa- 
ture of  Mr.  William  Baker,  witnessed  by 
myself  and  two  resldoits  of  the  city  of  San 
Diego,  members  of  the  I.  O.  O.  F.  Andrew 
A.  Manser  (Wm.  Baker).  Witness:  Claude 
Woolman,  Councilman,  San  Diego,  Cal."  Be- 
fore writing  this  letter  Manser  had  executed 
a  will,  by  which  he  had  made  specific  be- 
quests to  certain  of  his  relattves  of  an 
amount  about  sufficient  to  cov^  the  residue 
of  his  estate,  exclusive  of  the  drafts  claimed 
by  Baker.  There  was  no  residuary  clause 
In  the  will.  The  will  was  probated  In  Baker 
county,  and  plaintiff  was  appointed  as  execu- 
tor. Later  he  was  removed,  and  defendant 
Moran  was  appointed  In  his  stead.  Baker 
brought  this  suit  to  compel  Moran  to  deliver 
to  him  certain  certificates  of  deposit  which 
had  been  substituted  for  the  drafts  original- 
ly placed  in  Us  possession  by  Manser  and 
obtained  a  decree,  from  which  defendants  ap- 
peal. 

Claude  C.  McCoUoch,  of  Baker  (MeCoUoch 
&  McCoUoch  and  Clifford  ft  Correll,  all  of 
Baker,  on  the  brief),  for  appellants.  A.  A. 
Smith,  of  Baker  (John  L.  Rand,  of  Baker,  tm 
the  brief),  for  respondenL 

HcBRIDE,  C  J.  (after  sUtlng  the  fftcts  as 
above).  [1]  At  the  outset  it  may  be  stated 
that  It  Is  clearly  established  that  Manser 
intmded  that  Baker  should  be  bis  beneficiary 
to  the  extent  of  the  drafts  claimed  by  Um. 
TblB  fact  is  estabUshed  by  the  testimony  of 
the  plaintiff  and  ia  corroborated  by  the  testi- 
mony of  McBae,  who  testifies  that  Baker 
diowed  him  the  drafts  In  Manser's  presence 
and  told  him  that  Manser  had  given  them  to 
him,  to  which  statement  Manser  made  no 
objection.  It  Is  true  that  the  witness  would 
not  say  positirely  that  Manser  heard  the  con- 
versation, bat  the  evidence  shows  that  it 
took  place  in  the  room  In  which  Manser  was 
lying  and  under  drcumstaneea  that  rendered 
it  Improbable  that  he  fttlled  to  hear  what  was 
said.  At  all  events,  this  testimony  dispels 
any  doubt  which  might  be  raised  that  Baker 
was  acting  secretly  or  in  an  underhand  man- 
ner in  respect  to  the  alleged  gift  of  the 
drafts.  Had  such  been  his  intention,  be 
would  not  have  stated  that  Manser  had  given 
bim  the  drafts  when  Manser  was  in  a  posi- 
tion where  he  was  likely  to  hear  the  declara- 
tion and,  if  false,  deny  It  The  evidence  also 
discloses  such  an  intimacy  between  the  two 
men  as  renders  such  a  disposition  of  the 
property  reasonable.  There  can  be  no  doubt 
that  thla  friendship  was  remarkably  dose. 


Witnesses  at  Baker  City  testify  as  to  their 
close  friendly  relattons  there;  one  witness 
saying  that  they  were  as  intimate  with  each 
other  as  men  could  be,  not  to  be  twin  broth- 
ers. They  had  planned  the  trip  to  California 
for  the  mutual  benefit  of  their  health,  and, 
when  the  Noble  Grand  of  the  Odd  FeUows 
Lodge  suggested  a  nurse,  Manser  stated  that 
he  had  a  very  dear  friend  named  Baker^ 
whom  he  desired  to  take  care  of  him.  And 
later,  when  the  same  witness  asked  if  the 
lodge  at  San  Diego  should  pay  for  nursing 
him  In  his  sickness  and  send  the  bill  to 
Manser's  lodge,  he  stated  that  he  would  pay 
Baker  fully  himself.  Again,  in  conversing 
with  this  -witness  about  his  property,  he 
said:  "His  relatives  never  treated  btm  very 
good,  and  he  did  not  think  they  were  en- 
titled to  very  much  of  his  money,  but  he  said 
that  outsiders  were  kinder  to  him  than  even 
his  own  relatives,  and  he  said  that  he  ought 
to  reward  those  that  were  good  to  him  in  bis 
Illness  rather  than  his  relatives."  This  ex- 
pression conld  refer  to  no  one  but  plaintlfl, 
who  had  been  more  than  a  brother  to  Man- 
ser, waiting  upon  him  In  his  sickness,  an- 
swering every  demand  upon  his  strength, 
and  ministering  to  his  every  want.  As  be- 
fore remarked,  the  intent  of  Bfanser  to  give 
Baker  these  drafts  is  beyond  peradventnre ; 
and,  unless  there  is  some  tedmical  objection 
to  the  manner  of  the  gift  that  renders  that 
Intention  fruitless,  we  ou^t  to     ectuate  it. 

[2]  Let  us  now  consider  the  language  used 
by  Manser  in  making  the  gift,  as  told  Iff 
Baker:  "He  thought  a  few  minutes  longer 
and  then  he  pulled  out  the  two  drafts  and 
handed  them  to  me  and  said:  'Whatever  we 
do— whatever  may  happen,  th^  are  fbr  you 
to  use  for  yourselt   They  are  for  yoo.  1 
want  you  to  have  them  to  use  for  your  own 
US&   Tb^  are  yours.   X  want  you  to  have 
these  anyway.'"    Standing  alone  here  is 
the  language  of  a  complete  gift,  and,  cou- 
pled with  a  delivery  of  possession,  it  pass- 
ed the  presmt  title  as  a  gift  inter  vtvoa. 
Taken  ia  connection  with  other  circum- 
stances It  was  sufficient  to  constitute  a 
complete  gift  causa  mortis.  '80  for  the  pur- 
poses of  this  case  the  distinction  would  seon 
ImmateriaL   After  the  drafts  were  so  dellT- 
ered.  Baker  suggested  an  indorsement,  but 
Manser  told  him  it  was  unnecessary;  that 
if  any  one  should  steal  them  without  an  In- 
dorsement they  would  be  unable  to  cash 
them ;  and  that  he  would  write  a  letter  and 
have  it  fixed  so  that  Baker  could  get  the 
money.  The  failure  of  Manser  to  Indorse  the 
drafts  is  the  principal  argument  urged  by 
defendants'  counsel  in  favor  of  the  theory 
that  there  was  no  Intention  to  make  an  ab- 
solute gift  ot  the  drafts  to  plaintiff,  but  that 
the  delivery  was  conditional  in  character  and 
therefore  testamentary  In  its  nature,  and, 
not  being  executed  in  a  manner  snflScirat  to 
constitute  a  valid  will,  It  Is  void.   As  be- 
fore stated,  the  language  used  was  safflclent 
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to  outstitnte  a  ictft  dtber  tnta  ytrtm  or  csusa ' 
mOTUfl,  bnt  talttn  In  oonnection  wltii  all  tbe 
dreamstaneeB  It  Is  fair  to  aasame  ttiat  It 
was  a  gift  catna  mortis,  and  that  If  by  any 
miracle  Manser  had  recorezed  from  his  Hl- 
Dcss  he  would  haTo  expected  and  demanded 
the  retom  of  the  drafts;  tbe  contlngencT  up- 
on which  they  were  given  having  failed  to 
come  to  pass.  It  Is  therefore  proper  to  ttm- 
sldn  what  constitntes  a  valid  gift  cansa 
mortla. 

**A  gift  causa  mortis  la  defined  to  be  a  gift 
of  personal  property  made  by  a  penmi  in 
expectation  of  death  then  Imminent  and  iv- 
on  an  easentlal  condition  that  the  property 
riian  bel<mg  folly  to  tiie  donee,  in  ease  the 
donor  dies  as  anticipated,  leavliig  the  donee 
sorvlTlng  him.  and  the  gift  la  not  In  the 
meantime  revoked,  but  not  other?riae."  20 
Cye.  1228. 

"A  donation  mortis  causa  la  that  whldi  is 
made  to  meet  the  case  of  death,  as  when  any- 
thlug  is  given  upon  condition  that.  If  any 
final  accident  befftlls  the  donor,  the  person 
to  whom  it  Is  giv^  shall  have  it  as  his  own ; 
bnt  If  the  donor  should  Borvlve,  or  If  he 
should  repent  of  having  made  the  gift,  or  If 
the  person  to  whom  it  has  been  given  should 
die  before  the  donor,  then  the  donor  should 
receive  back  the  thing  given."  Just.  Ins.  lib. 
2,  tit.  7,  quoted  in  20  Gyc  supra. 

From  these  definitions  It  appears  that,  to' 
constitute  a  valid  gift  causa  mortis,  three 
things  must  concur:  (1)  The  gift  must  be 
made  with  a  view  to  the  donor's  death;  <2) 
It  must  be  conditioned  to  tabe  effect  only  on 
the  owner's  death  or  by  reason  of  an  exist- 
ing illness;  (3)  there  must  be  an  actual  de- 
livery of  the  poBsesalon  of  the  thing  glvea 
to  the  donee.  The  only  difference  between  a 
gift  cansa  mortis  and  a  gift  Inter  vivos  Is 
that  in  the  first  tbe  donor  retains  the  power 
of  revocation,  and  tbe  death  of  the  donee  oc- 
enrring  before  that  of  the  donor  works  revo- 
cation, while  In  the  latter  the  whole  title 
pa^es  irrevocably  with  delirery  of  posses- 
sion. 

Now  let  OS  apply  these  elementary  propo- 
sitions to  the  case  at  bar.  The  words  of  the 
gift  were  absolute:  "Whatever  happens  I 
want  yon  to  have  these  anyway.  These  are 
yours  to  nse  for  your  own  use."  The  deliv- 
ery was  complete,  and  Mauser's  declining  to 
indorse  them  was  not  put  upon  the  ground 
that  be  wished  to  retain  any  further  domin- 
ion over  them  but  because  such  Indorsement 
was  unnecessary  and  because  he  thought  a 
letter  to  the  bank  would  be  safer  and  avoid 
tbe  danger  of  an  indorsed  draft  falling  Into 
wrong  hands. 

[1}  Then  Js  nothing  to  indicate  that  he 
nsed  tbe  pretext  of  writing  a  letter  to  defeat 
or  defler  the  gift  but  rather  to  effectuate  and 
render  more  convenient  and  safe  the  execn- 
tUm  of  it  Be  was  right  in  saying  that  the 
iahrsemeat  wmm  unnecessary,  tor  It  has  tre- 
gaenOy  beea  beld  that  the  gift  or  sale  of  a 


negotiable  instrument  accompanied  by  an  ac- 
tual transfer  of  possession  passes  the  tiUe. 
Woemer,  Am.  Law  of  Adm.  voL  1. 1  S8 ;  First 
National  Bank  McCullough,  00  Or.  SOS,  S3 
Pac  866k  17  li.  B.  A.  (N.  S.)  126  Am. 

St  Rep.  768;  Bates  t.  Kempton,  78  Mass. 
(7  Oraj^  882;  Turpln  t.  Thompson,  2  Uetc. 
(Ky.)  420;  Westerlo  De  Witt,  86  N.  T. 
340,  98  Am.  Dea  617;  Brown  Brown,  18 
Conn.  410^  46  Am.  Dea  S28.  The  ease  of 
Basket  t.  Hassell,  107  U.  S.  602,  2  Sup.  Ct 
416,  27  L.  Ed.  600,  Is  much  rtfted  open  by 
defMkdanti  and  contains  ab  exhaustive  r& 
view  of  tbe  authorities,  bdt  It  is  not  in  point 
as  applied  to  the  case  at  bar.  In  that  case 
one  Chan^,  being  111  and  under  appreheniEdon 
of  death,  made  the  following  indorsement 
iU>on  a  cottflcate  ot  deposit  and  at  the  same 
time  delivered  It  to  Basket:  "Pay  to  Uartin 
Bask^  of  Httiderson,  Kentucky;  no  one 
dse;  then  not  till  my  death.  My  llf6  seans 
to  be  uncortain.  I  may  live  tiirongh  tbla 
spelL  Then  I  will  attend  to  It  myself.  H.  M. 
Chaney."  It  does  not  appear  that  there  was 
any  evidence  of  an  intent  on  the  part  of 
Chaney  to  make  a  gift  of  tbe  money  to  Bas- 
ket beyond  the  fact  that  he  made  the  indorse- 
ment quoted  and  delivered  the  certificate. 
The  indorsement  was  restrictive  and  amblg- 
uoua  The  nature  of  the  possession  was 
Interpreted  In  the  light  of  the  Indorsement, 
which  prevented  his  having  control  of  the 
fund  during  the  donor's  life.  It  amounted 
to  a  mere  order  or  check  on  tbe  bank  to 
tbe  extent  of  the  fund,  evidenced  by  the  cer- 
tificates, and  indicated  an  intent  on  the  part 
of  the  assignor  to  retain  control  of  the  money 
during  bis  Uf&  The  case  carries  the  doctrine 
of  Judicial  hostility  to  gifts  causa  mortis  to 
the  very  extreme,  and  no  court  should  go  be- 
yond It 

It  is  impractical  to  discuss  at  length  all  the 
authorities  upon  this  branch  of  the  subject 
In  our  Judgment  the  true  criteria  by  which 
to  Judge  the  validity  of  a  gift  causa  mortis 
is  to  be  found  In  the  case  of  Leyson  v.  Davis, 
17  Mont  220,  42  Pac.  775,  81  L.  R.  A.  429. 
which  la  a  most  exhaustive  and  learned  re- 
view of  the  whole  subject  and  in  the  case  of 
Johnson  v.  Colley,  101  Ta.  414.  44  S.  E.  721, 
09  Am.  St  Sep.  884. 

[«,  5]  The  fact  that  after  making  his  will 
the  deceased  caused  the  letter  quoted  to  be 
written,  and  that  he  kept  It  in  his  possession 
with  the  intent  that  it  should  be  forwarded 
after  his  death,  in  our  Judgment  does  not  in 
any  way  bear  upon  his  Intent  In  delivering 
the  drafts  to  plaintiff.  It  is  to  be  remember- 
ed that  Manscar  had  other  mon^  in  the  bank 
besides  that  represented  by  these  drafts,  and 
tills  seems  to  liave  been  the  principal  matter 
referred  to  in  the  lettex.  It  Is  probable  that 
he  intended  to  include  in  its  terms  the  mouej* 
due  on  the  drafts,  but,  if  so,  that  intention 
Is  very  imperfectly  expressed.  There  is  noth-  . 
ing  in,the  letter  or  in  the  fact  ot  his  retain- 
ing possession  of  it  that  Indicates  an  inten- 
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tton  of  limiting  the  rights  conveyed  by  the 
dollTer;  of  the  drafts  or  the  words  accom- 
panying their  dellTery.  It  Is  true  ttiat  daims 
of  gifts  causa  mortis  sbonld  be  closely  scruti- 
nized with  a  Tlew  to  prsrentliig  frand;  but, 
wboi  the  intention  of  the  donor  Is  clear, 
mere  formal  and  technical  objections  shoold 
not  be  allowed  to  defeat  such  intent 
The  decree  of  the  drenit  coort  la  affirmed. 


W.  H.  STANCRFIELD  WAREHOUSE  GO. 
T.  CENTBAii  R.  OF  OREGON. 

(Sameme  Court  of  Oregon.  Nor.  11, 1913.) 

1.  Plkading  (J  418»>— Waitbb  or  Objec- 
tions BT  FLEADIRG  OvEB. 

A  demnrrer  to  an  answer  was  abandoned, 
and  any  error  in  OTerraling  it  waived,  by  fiiiug 
a  reply  to  the  new  natter  contained  in  the  an- 
swer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1808,  1403-1406;  Dec.  Dig.  | 
41&*] 

2.  PLUDiiro  (I  418*)— Waitbb  or  Objec- 
tions BT  PUUDINO  OVXB. 

Plaintiffi  by  pleading  over  after  a  demur- 
rer to  the  answer  was  overniled,  did  not  waive 
the  objection  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense,  and  sucb 
objection  conld  be  raised  at  any  time  during  the 
trial  or  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Fleading, 
Cent.  Dig.  H  1389,  1403-1406;  Dec  Dig.  f 
418.*] 

3.  Gabbiebs  (I  94*)— Aonona  von  Misdeliv- 
EBT— Evidence. 

In  an  action  against  a  carrier  for  misde- 
livery of  a  shipment  of  cement  consigned  by  the 
shipper  to  Itself,  where  there  was  evidence  that 
the  slilpper,  after  learning  of  the  misdelivery, 
waited  more  than  three  months  before  making 
any  com^aint  to  the  carrier,  evidence  that  it 
charged  the  cement  on  Its  books  to  the  party 
.to  whom  the  carrier  delivered  it,  and  endeavor- 
ed to  collect  the  value  thereof  from  such  party, 
was  admissible  aa  tending  to  prove  a  sale  of  the 
cement  by  the  shipper,  and  as  tending  to  show 
that  It  approved  or  ratified  the  ddivery  by  the 
carrier. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S9  867-395,  409;  Dec.  Dig.  |  94.*] 

4.  Gabbiebs  (§  94*)— AonoNB  fob  Misdelit- 
KBT— Evidence. 

In  an  action  against  a  carrier  for  mis- 
delivery of  a  shipment  of  cement  which  the 
shipper  consigned  to  itself,  and  in  which  the 
earner  claimed  that  the  shipper  had  ratified 
such  delivery,  a  che<^  by  which  the  party  to 
whom  the  shipment  was  delivered  paid  the 
freight  thereon  was  properly  admittea  to  sup- 
port the  carrier's  contention. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig,  §3  367-895,  456  ;  Dec.  Dig.  8  94.*] 

6.  Appeal  and  Ebbob  ^  lOSO*)— Habiclbss 
Ebbob— Admission  or  Evidence. 

The  admission  of  such  ched^  If  error, 

could  not  bave  injured  the  shipper. 
[Ei.  Note.— For  other  cases,  see  Appeal  and 

Ek-ror,  Cent.  Dig.  J|  1068,  1068,  4163-41S7, 

4166 ;  Dec.  Dig.  |  1050.*] 

6.  Gabbiebs  (8  94*)— AcnOHs  eob  Hisdeliv- 

EBY— I HBTBUOTIONS. 

In  a  shipper's  action  for  misdelivery  of  a 
shipment  of  cement  consigned  to  itself,  where 
the  carrier  pleaded,  and  there  was  evidence  teud- 


Ing  to  show,  that  the  shipper  had  sold  the  ce- 
ment to  M.,  D.  &  Co. ;  that  the  carrier  deliver- 
ed It  to  such  company,  who  receipted  therefor 
In  the  name  of  the  shu>per;  that  the  shipper 
charged  it  on  its  books  to  If.,  D.  ft  Co.,  sent  a 
bill  and  statement  of  the  sale  to  such  company, 
and  made  no  objection  to  the  delivery  for  more 
than  three  months,  and  thereby  ratified  the  de- 
livery—instructlona  that  it  was  the  duty  of  a 
common  carrier  to  deliver  the  goods  Mily  to  the 
consignee  named  In  the  bill  oi  lading,  or  some 
one  authorized  by  him  to  receive  ^em,  and  not 
to  deliver  them  without  the  production  of  the 
bill  of  Udlng;  that  if  the  carrier  delivered  the 
cement  to  M.,  D.  ft  Co.  without  the  production 
of  the  bill  of  lading,  and  without  the  shipper's 
consent  or  direction,  and  if  the  shipper  did  not, 
subsequent  to  such  delivery,  ratify  It,  and  if  the 
shipper  was  the  owner  of  the  cement,  to  find 
for  plaintiff;  that  if  the  shipper  npressly  or 
impliedly  consented  to  the  delivery,  or  after  the 
delivery  ratified  and  approved  thereof,  to  find 
for  the  carrier ;  that  if  the  cement  was  deliver- 
ed to  H.,  D.  ft  Co.,  and  the  shipper  immediate- 
ly or  shortly  thereafter  had  notice  and  knowl- 
edge thereof,  and  thereupon  charged  It  to  M., 
D.  ft  Co.,  and  wrote  them  admitdns  and  statins 
that  they  had  shipped  it  to  that  company,  and 
never  made  any  claim  against  the  carrier  for 
wrongful  deliveiT  until  three  months  later ;  and 
if  the  shipper  intended  to  release  the  carrier 
trom  liability  for  the  misdelivery,  and  take  M., 
D.  ft  Co.  for  payment,  to  find  for  the  carrier- 
were  correct  as  applied  to  the  facts  of  the  case. 

[Ed.  Note^For  other  cases,  see  Carriers, 
Cent  Dig.  H  367-895,  466;  Dec.  Dig.  8  94.*] 

7.  Oabbibbs  (8  94*)— AcnoKS  res  HisoEUVr 

EST- BtTBDEN  OT  PbOOV. 

The  consignee  of  goods  ts  prima  facie  enti- 
tled to  have  them  delivered  to  him,  and  there  is 
a  disputable  nresomptton  that  they  belong  to 
him,  and  the  burden  is  therefore  on  the  carrier 
delivering  them  to  a  person  other  than  the  con- 
signee or  lawful  holder  of  the  bill  of  lading  to 
show  that  snch  person  is  the  true  owner. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  88  867-395,  456;  Dec.  Dig.  8  94.*j 

&  CABBIEBa  (8  82*)— To  Whok  Delitebt  kat 

BE  MaDB. 

A  carrier  of  goods  Is  always  justified  in 
delivering  them  to  their  true  owner,  though  not 
the  consignee  or  lawful  bolder  of  the  bill  of  lad- 
ing. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8S  299-316 ;  Dec.  Dig.  S  82.*] 

9.  Oabbibbs  (|  94*)— Aohons  tob  Misdeuv- 

■BT— BTTBDEN  of  PBOOF. 

A  carrier  which  delivered  a  shipment  con- 
signed by  the  shipper  to  itself,  to  another  party, 
who  did  not  produce  the  bill  of  lading,  had  the 
burden  of  showing  that  with  knowledge  of  such 
delivery,  the  shipper  ratified  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  367-395,  406 ;  Dec.  Dig.  8  94.*] 

10.  Gabbiebs  (8  04*)— Misdblivebt  of  Goods 
—Ratification. 

Ratification  may  be  shown  by  express 
words,  or  it  may  be  implied  from  words,  acta, 
or  sileuce. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  88  367-595,  456;  Dec.  Dig.  8  94.*] 

11.  Gabbiebs  (8  93*)— Liabiutt  fob  Misde- 
iivEBT— Ratification.  ' 

A  shipper  of  goods  consigned  to  itself, 
which  Consented  to  or  anthorized  a  delivery  by 
the  carrier  to  another,  or  ratified  such  delivery 
with  knowledge  that  it  had  been  made,  could 
not  sue  the  carrier  for  the  misdelivery. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  88  299,  856-362 ;  Dec.  Dig.  8  93.*] 
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12.  IteAL  a  296*)— ISBTBDcnoNa— Cube  or 

BBB0B8. 

In  a  shipper's  action  for  misdeliTery  of  a 
shipment  of  cement,  the  failure  of  an  instmc- 
don  ihat  the  shipper  bad  a  right  to  consign  the 
ihipaiaDt  to  Itself  and  that  toe  carrier  had  no 
right  to  dellTer  it  to  another  nnless  the  shipper 
authorized  sndi  deliverr,  to  state  that,  If  the 
shipper  ratified  the  delivery  with  knowledge 
that  it  had  been  made,  sach  ratification  would 
tehua  back  to  tiie  delivery  and  validate  it, 
«Kdd  not  faaTS  misled  the  jury  where  this  fact 
TO  expUdtly  stated  in  otter  instructions,  es- 
pecially where  the  Jury  found  for  the  carrier. 
Note.— For  other  cases,  see  Trial.  Gent. 
706-713,  716,  71«,  nS;  Dec.  Di«.  i 

IS^Teiai.  9  296*)— iNaTBUcnoKB— OCBB  BT 

OTHEB  iRfrraTTCTZONB. 

An  instructton.  faulty  by  reason  of  the 
oinisBioD  of  some  essential  matters,  may  be  cur^ 
cd  by  other  instructionB  which  set  forth  the 
omitted  matters. 

[Ed.  Note.— For  otlier  ca8e&  see  Trial,  Cent. 
Dg.^  70S-71S.  715,  716,  718;  Dec.  Dig.  i 

Eta  Bana  Appeal  from  Olrcult  Court, 
Onion  County;  J.  W.  Knowles,  Jadge. 

Action  by  the  W.  H.  StanchQeld  Ware- 
house Company  against  the  Central  Rail- 
road of  Oregon  for  the  recovery  of  $349.80 
damages  for  the  nondelivery  to  the  plalntUT 
of  424  sacks  of  Portland  cement.  Verdict 
and  Judgment  were  rendered  for  the  defend- 
ant  The  plaintiff  appeals.  Affirmed. 

B.  J.  Green  and  Eugene  Aahwlll,  both  of 
La  Oiande,  for  appellant  L.  Z.  TerraU,  of 
Union,  and  Crawford  ft  Bakin,  of  La  Grand^ 
fbr  TeBpondent 

BAHSBT,  J.  On  the  21st  day  of  August 
1912,  the  plalnttff  shipped  from  La  Grande 
to  Union,  Or.,  a  distance  of  less  tiian  20 
milefl,  over  tbe  Oregon- Washington  Railroad 
k  Navigation  Company,  and  the  defendant 
sadcs  (rf  Portland  cement  The  first- 
named  company  carried  said  cement  from  La 
Grande  to  Union  station,  and  the  defendant 
nerved  It  at  that  point  and  carried  it  to 
the  town  of  Union,  its  final  destination. 
TUs  cement  was  oondgned  by  the  plalntlfl 
to  its^  at  Union,  and  the  Mil  of  lading 
was  Issued  hj  the  Orestm-Was&lngtfm  Rait 
R»d  ft  Navigation  Company  to  the  plaintiff. 
No  other  bill  of  lading  was  Issued. 

The  defendant  on  tihe  28t1i  day  of  Augnst 
1912,  delivered  said  cement  at  •  Union  to 
MaA,  Dote  ft  Co.,  and  they  receipted  for  it 
for  the  plaintlft  The  defendant  did  not 
notify  the  plalntlfl  of  flie  arrival  of  said  oe- 
meat  at  Union.  On  December  7,  1012,  Oie 
plaintiff,  at  Union,  presented  to  tlie  defend* 
ant  sakl  UU  of  lading  and  demanded  of  the 
defendant  ttie  delivery  of  said  cement  to  it; 
but  the  defendant  failed  to  ddiw  to  the 
plaintiff  said  cement  or  any  part  thereof, 
having  iweviously  ddlvend  it  to  said  Mat^ 
Doke  ft  Co.  Tbe  plainttfl  did  not  demand 
the  deUvery  of  said  cement  nndl  December 
7,  1912.    Tbe  freight  on  said  cement  was 


paid  by  said  Mack,  Duke  ft  Co.  when  it  wa> 

delivered  to  them. 

The  amended  complaint  demands  Judg- 
ment for  $349.80  damages  for  the  failure  of 
the  defendant  to  deliver  said  cement  t»  the 
plaintiff.  The  answer  admits  portions  of 
the  amended  complaint  and  denies  other 
parts  thereof,  and  then  sets  up  affirmative 
matter.  The  plaintiff  demurred  to  the  new 
matter  of  the  answer,  alleging  that  it  does 
not  state  facts  sufficient  to  constitute  an  es- 
toppel or  a  defense.  This  demurrer  was 
overruled,  and  the  plaintiff  replied,  denying 
parts  of  the  new  matter  of  the  answer. 

The  pleadings  admit  that  the  plaintiff 
shipped  the  424  sacks  of  cement  to  Union, 
on  August  21,  1912,  consigned  to  the  plain- 
tiff. The  answer  alleges  that  the  plaintiff 
on  August  21,  1912,  sold  and  shipped  said 
cement  to  Mack,  Duke  &  Co.  at  Union,  and 
that  the  defendant  received  said  shipment  of 
cement  and  delivered  it  to  said  Mack,  Duke 
ft  Co.  at  Union,  on  August  28.  1912,  by  di- 
rection of  the  idaintlff,  and  that  tbe  plaintiff 
Immediately  charged  said  cement  to  said 
Mack,  Duke  ft  Co.,  and  that  plalntlfl  sent  a 
bill  and  statement  to  them,  showing  that  said 
cement  was  charged  to  them.  The  answer 
claims,  also,  that  the  plaintiff,  after  learn- 
ing that  said  cement  bad  been  by  the  defend- 
ant delivered  to  Mack,  Duke  A  Co.,  fully 
ratified  said  delivery,  and  that  said  Mack, 
Duke  ft  Co.,  with  the  knowledge  and  con- 
sent of  the  plalntlfl^  used  up  all  of  said  ce- 
ment in  making  sidewalka  and  other  strac- 
tures,  etc 

The  appellant  asdgns  various  alleged  er- 
rors for  which  it  asks  a  reversal  of  the  Judg- 
ment of  the  trial  court 

[1]  1.  The  first  point  made  la  that  the 
court  below  erred  in  overruling  the  plain- 
tiff's demurrer  to  the  amended  answer.  Tbe 
plaintiff,  after  said  demurrer  was  overruled, 
filed  a  reply  to  the  new  matter  contained  in 
the  said  answer.  This  preclades  our  examin- 
ing said  first  assignment  of  error.  Ectot  In 
ovOTnllng  a  demurrer  Is  waived  by  pleading 
over.  Huffman  r.  HcDanlel,  1  Or.  261; 
Richards  v.  Fanning,  6  Or.  8S8 ;  Wells  v.  Ap> 
pl^t^  12  Or.  209>  6  Pac.  TTO;.  Toung  v. 
Martin.  8  Wall.  867,  19  L.  Ed.  418;  Olds  r. 
Cary,  IS  Or.  365,  10  Pac.  786.  In  Toung  v. 
Martin,  supra,  where  a  demurrer  to  an  an- 
swer was  overruled  and  the  plaintiff  filed  a 
reply,  the  court  says:  "Nor  is  any  order 
overmllng  the  demurrer  shown ;  a  statement 
of  the  clerb;  in  his  entries  that  such  was  the 
ftict  is  all  that  appears.  But,  independent 
of  this  consideration,  the  ruling  of  the  court 
on  this  point  would  not  be  noticed,  for  It  ap- 
pears that  the  plaintUb,  instead  of  relying 
upon  the  snfllciency  of  tbe  alleged  demurrer, 
filed  a  replication  to  the  answer.  They  thus 
abandoned  their  demurrer,  and  it  ceased  to 
be  a  part  of  the  record."  In  Wells  v.  Apple- 
gate,  supra,  the  court  says:  "Then  the  rule 
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is,  when  a  demurrer  Is  overmled  and  the 
party  pleads  over,  the  demurrer  is  abandon- 
ed, and  it  ceases  to  be  a  part  olr  the  record." 
When  the  plaintiff  filed  a  reply  to  the  an- 
swer, after  the  demurrer  thereto  was  OTer- 
ruled,  it  abandoned  or  waived  the  demurrer 
and  it  ceased  to  be  a  part  of  the  record. 

[2]  However,  while  pleading  over,  after  a 
demurrer  is  overruled,  waives  the  demurrer, 
the  point  that  an  answer  does  not  state  facts 
sufficient  to  constitute  a  defense  can  be 
raised  at  any  time  during  the  trial,  or  upon 
the  appeal,  because  tbat  point  is  never 
waived  and  can  be  raised  without  a  demur- 
rer. 

[9-S]  2.  The  appellant  contends  that  the 
trial  court  erred  In  admitting  in  evidence  de- 
fendant's Exhibits,  1,  2,  3,  4.  and  6.  Ex- 
hiUt  1  U  a  slip  or  filing  made  ont  by  the 
plaintiff  and  kept  by  it,  on  wbtcb  it  charged 
said  cement  to  Frank  Mack.  It  Is  dated  Au- 
gust 21,  1912,  and  it  diarges  Frank  Mack 
with  **106  barrels  cement,  9849.80."  This 
slip  was  Identified  by  W.  H.  StanchfieUd, 
manager  of  the  plaintiff,  and  he  stated  that 
the  plaintiff  charged  the  cement  to  Frank 
Alack  after  the  company  learned  that  the  de- 
fendant had  delivered  it  to  Mack,  Duke  & 
Co.;  Frank  Mack  b^g  one  of  said  firm. 
Mr.  Standifleld  says  that  they  did  not  learn 
that  said  cement  had  been  delivered  to 
Made,  Duke  4  Co.  nntU  some  time  after  it 
had  been  shifted  from  La  Grande. 

Defendant's  Exhibit  2  la  a  statement  of 
account  made  by  the  plaintiff  and  sent  by  it 
to  Mack,  Duke  &  Co.,  and  dated  September 
1,  1912,  In  which  the  plaintiff  charged  Mack, 
Duke  &  Co.  with  106  barrels  of  cement, 
$34&80.  The  cement  referred  to  in  said  ex- 
hibit is  admitted  by  the  manager  of  the 
plaintiff  to  be  the  same  cement  referred  to 
in  the  amended  complaint,  and  which  Is  the 
basis  of  this  action,  and,  while  said  account 
Is  dated  September  1,  1912,  the  charge  of 
106  barrels  of  cemeut,  $349.80,  is  dated  Au- 
gust 21,  1913. 

Defendant's  Exhibit  3  was  identified  by 
the  manager  of  the  plaintiff  as  a  letter  writ- 
ten by  him  September  16,  1912,  to  said  Mack, 
Duke  &  Co.,  concerning  the  car  load  of  ce- 
ment which  is  the  basis  of  this  action.  In 
this  letter  the  plaintiff  expresses  disappoint- 
ment that  Mack,  Duke  &  Co.  had  not  paid 
for  the  cement,  urges  payment,  incloses  a 
bin  for  the  cement,  and  promises  to  credit 
them  with  any  cement  that  they  should  re- 
turn. 

Defendant's  Exhibit  4  la  a  letter  wrltt^ 
by  the  plaintiff  to  Frank  Mack  on  September 
2S,  1912,  concerning  the  claim  for  cement, 
and  In  this  letter  the  plaintiff  again  ex- 
presses disappointment  that  the  bill  had 
not  been  paid,  urges  payment,  and  Incloses 
another  blU  covering  the  106  barrels  of  ce- 
ment and  some  items  not  relevant  to  the  Is- 
sues in  this  case. 

The  defendant's  Exhibit  6  la  a  check  for 


$19.25  by  which  Ma(^  Dnke  &  Oo.  paid  the 
freight  on  said  cement  from  La  Grande  to 
Union.  The  check  is  dated  August  28,  1912, 
and  appears  to  have  been  paid.  The  evidence 
tends  to  prove  that  the  defendant  delivered 
said  cement  to  Mack,  Duke  &  Co.  on  said 
day,  and  that  th^  paid  the  fieltfit  at  that 
time. 

The  defendant's  Exhibits  1.  2,  8,  and  4 
show  that,  after  the  defendant  delivered  the 
106  barrels  of  cement  to  Mack,  Duke  &  Co., 
the  plaintiff  charged  said  cement  to  said 
firm  on  the  plaintiff's  books  and  made  fre- 
quent efforts  to  collect  from  said  firm  the 
price  of  said  cement  The  manager  of  the 
plaintiff  admits  that  he  knew,  as  early 
as  September  1,  1912,  tbat  said  cement  had 
been  delivered  to  said  firm,  and  that  he  never 
made  any  claim  to  the  defendant  that  It 
had  Wrongfully  delivered  said  cement  to  said 
firm  until  December  7, 1912.  In  other  words, 
the  plaintiff  waited  more  than  three  months 
after  it  knew  that  the  cement  had  been  de- 
livered  to  said  firm  before  making  any  com- 
plaint to  the  defendant  of  said  delivery,  and 
in  the  meantime  endeavored  to  collect  the 
value  of  the  cement  from  said  firm. 

Said  Exhibits  1,  2,  3,  and  4  were  admissible 
as  evidence  as  tending  to  prove  a  sale  of  ther 
cement  to  said  firm,  and  as  tending  to  prove, 
also,  that  the  plaintiff  approved  or  ratified 
the  delivery  of  said  cement  by  the  defend- 
ant to  said  Mack,  Duke  &  Co.  after  It  knew 
of  such  delivery. 

Exhibit  6  tended  to  show  that  said  firm 
paid  the  fre^ht  on  said  cement  As  the 
cement  was  consigned  to  the  plaintiff,  the 
freight  was  properly  chargeable  to  it  The 
plaintiff  admits  that  it  did  not  pay  the 
freight  We  think  that  said  exhibit  was 
admissible  as  a  circumstance  tending  to  sup- 
port the  defendant's  theory.  However,  It 
was  not  a  reversible  error.  If  error  at  all, 
as  Its  admission  could  not  Injure  the  plain* 
tiff. 

The  third  assignment  of  error  la  the  admla- 
slon  of  the  evidence  of  A.  I.  Bidler  to  prove 
that  Mack,  Duke  &  Co.  paid  the  freight  on 
said  cement  The  admlaelon  of  that  evidence 
was  not  error. 

[6]  4.  The  giving  of  the  folloving  charges 
to  the  Jury  Is  assigned  as  error: 

(1)  "I  instruct  you,  gentlemen  of  the  Jury, 
that  it  is  the  duty  of  a  common  carrier  of 
goods  to  deliver  the  goods  only  to  the  con- 
signee named  in  the  blU  of  lading,  or  some 
one  authorized  by  the  consignee  to  rective 
the  same.  It  Is  the  duty  of  a  railroad  com- 
pany not  to  deliver  freight  without  the  pro- 
duction of  the  bill  of  lading.  If  you  find 
from  the  evidence  in  this  case  that  the  de- 
fendant delivered  the  cement  to  Mack,  Duke 
&  Co.  without  the  production  of  the  bill  of 
lading,  and  without  plalntlfTs  consult  or  di- 
rection, and  that  defendant  did  not,  subse- 
quent to  the  delivery  of  said  cement  to  Mack, 
Duke  &  Co.,  ratify  said  delivery  to  said 
Mack,  Duke  A  Co.,  and  If  you  farther  find 
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ibat  the  plftintlfl  was  tbe  owner  of  tbe  cement 
at  tbe  time  it  was  deUrered  to  ^ack,  Duke 
&  Co.,  then  yon  will  find  for  tbe  plaintiff  for 
tbe  reasonable  value  thereof." 

(2)  "If  70a  -find  ttom  tbe  evidence  In  this 
case  that  the  plaintiff  elthOT  expreBsly  or 
Impliedly  consented  to  the  delivery  of  said 
carload  of  cement  to  Mack,  Duke  ft  Co.,  or 
that  after  the  same  was  so  delivered  to  them 
they  ratified  and  approved  of  said  delivery, 
then  yonr  verdict  must  be  for  the  defend- 
ant" 

(3)  "If  you  find  from  the  evidence  in  this 
case  that  said  car  load  of  cement  upon  its 
arrival  at  Union,  Or^  was  delivered  to  Mack, 
Duke  ft  Go.  by  the  defendant,  and  that  the 
plaintiff  immediately  or  shortly  thereafter 
had  notice  and  knowledge  of  such  delivery, 
and  thereupon  charged  up  said  car  of  cement 
to  Mack,  Duke  ft  Co.,  and  thereafter  wrote 
to  them  admitting  and  stating  that  they  had 
shipped  said  car  load  of  cement  to  them 
and  never  made  any  claim  against  the  rail- 
road company  for  wrongful  delivery  of  said 
cement  until  the  7th  day  of  December,  1912, 
and  that  plaintiff  intended  to  release  the 
defendant  company  from  liability  for  misde- 
livery, and  take  the  said  Mack,  Duke  &  Co. 
for  payment,  then  it  will  be  yonr  duty  to 
return  a  verdict  for  the  defendant." 

(4)  "I  Instruct  yon,  gentlemen  of  the  Jury, 
that  plaintiff  bad  a  right  to  have  tbe  cement 
consigned  to  itself  at  Union,  Or.,  and  that 
tbe  defendant  had  no  right  to  deliver  the 
cement  to  Mack,  Duke  &  Co.  unless  the 
plaintiff  authorized  the  railroad  company  to 
deliver  the  cement  to'  Mack,  Duke  &  Go." 

The  answer  alleges,  inter  alia,  that  on 
August  21,  1912,  the  plaintiff  sold  and 
shipped  the  cement  in  question  to  the  firm 
of  Mack,  Dnke  ft  Co.,  and  that  the  defend- 
ant on  the  28th  day  of  August,  1912,  deliv- 
ered said  cement  to  said  firm  at  Union,  and 
that  said  firm  receipted  for  said  cement  by 
the  authority  of  the  plaintiff  in  the  name  of 
W.  H.  StanchBeld  (Its  manager),  and  that 
the  plaintiff  charged  on  Its  books  said  cement 
to  said  firm  at  the  price  of  $349.80,  and  sent 
a  bill  and  statement  of  such  sale  to  said 
firm,  and  that  the  defendant  was  immediate- 
ly advised  of  said  delivery  to  said  firm  and 
made  no  objections  thereto  until  December 
7,  1912,  and  that  the  plaintiff  fully  ratified 
said  delivery  to  said  firm,  etc. 

The  evidence  tends  to  show  that  said  cement 
was  delivered  to  said  firm  on  August  28, 
1912.  Mr.-Stanchfield,  manager  of  the  plain- 
tiff, admits  that  he  made  out  a  statement 
of  account  against  said  firm  for  said  cement 
charging  them  therevrith  as  of  the  date  of 
August  21,  1912,  the  date  of  said  shipment, 
and  this  statement  was  given  or  sent  to  said 
firm,  and  It  bears  date  of  September  1,  1912, 
four  days  after  said  cement  was  delivered  by 
the  defendant  to  said  firm.  He  admits,  also, 
ttiat  he  from  time  to  time  sent  to  said  firm 
otber  statements  of  said  account,  urging 
them  to  pay  fbr  said  oemen^  and  that  be 


DBvet  complained  to  the  defendant  of  said 
d^very  of  said  cement  to  said  firm  until 
Decemt>er  7th,  more  than  three  months  after 
such  delivery.  On  pages  16  and  17  of  the 
evidence,  Mr.  Stanchfleld  testifies  that  he 
consigned  said  cement  to  himself  with  the 
Intention  of  going  to  Union  and  delivering 
the  cement  to  himself,  and  either  to  collect 
for  it  or  make  arrangements  for  the  collec- 
tion. He  admits  that  he  had  some  talk  with 
Mack,  Duke  ft  Co.  about  this  cement  before 
It  was  shipped,  and  about  the  use  of  it.  If 
they  compiled  witti  certain  conditions.  This 
witness  says  that  It  must  have  be^  two 
weeks  before  he  learned  that  said  firm  had 
obtained  possession  of  the  cement,  and  he 
says  that  when  he  learned  that  they  had  ob- 
tained the  cement  he  commenced  to  "punch" 
them  up  for  payment  for  the  cement,  and 
gave  them  "hall  Columbia"  over  the  tele- 
phone, and  that  he  wanted  to  know  how 
they  obtained  the  cement  without  having  the 
bill  of  lading.  He  demanded  payment  for 
the  cement  as  soon  as  he  learned  that  they 
had  it  He  did  not  at  that  time  demand  of 
tbe  defendant  to  know  why  It  had  delivered 
the  cement  to  said  firm.  There  must  have 
been  some  reason  for  the  plalntiCTs  failure 
to  call  the  defendant  to  account  for  deliver- 
ing the  cement  to  said  firm,  they  not  being 
the  consignees  and  not  tiavlng  the  bill  of  lad- 
ing. There  were  facts  in  evidence  from 
which  the  Jury  could  properly  find  that  the 
plaintiff  had  sold  the  cement  to  Mack,  I>uka 
ft  Co.,  and  that  the,  plaintiff  ratified  and 
approved  the  delivery  of  the  cement  to  them. 
It  was  for  the  Jury  to  determine  from  the 
evidence  what  the  facts  were;  they,  and  not 
the  court  weigh  the  evidence. 

[7]  The  consignee  of  goods  is  prima  fade 
entitled  to  have  the  goods  delivered  to  him, 
and  there  Is  a  disputable  presumption  that 
the  consigned  goods  belong  to  the  consignee. 
4th  Am.  ft  Eng.  Ency.  L.  (2d  Bd.)  536. 

[8]  However,  a  carrier  of  goods  is  always 
Justified  In  delivering  them  to  their  true 
owner.  But  when  he  delivers  them  to  a  per- 
son other  than  the  consignee  or  the  lawful 
holder  of  the  bill  of  lading,  the  onus  Is  on 
him  to  show  that  the  jwrson  to  whom  he 
delivers  tbem  is  the  true  owner.  6  Am.  & 
Eng.  Ency.  L.  (2d  Ed.)  196;  6  Cya  471. 

[I]  In  this  case  the  plaintiff  consigned  the 
goods  to  Itself,  and  a  bill  of  lading  was  Issued 
to  the  plaintiff  and  retained  by  It.  Hence 
tbe  onus  was  on  the  defendant  to  show  that 
tbe  cement  belonged  to  Bfack,  Duke  ft  Co., 
or  that  It  was  delivered  to  said  firm  by  au- 
thority of  the  plaintiff,  or  that  after  tbe 
plaintiff  had  knowledge  that  the  cement  had 
been  delivered  by  the  defendant  to  said  firm, 
it  ratified  such  delivery, 

[10]  Ratification  may  be  proved  by  express 
words,  or  It  may  be  Implied  from  words,  acta, 
or  silence.  Discussing  the  subject  of  Im- 
plied ratification,  Clark  ft  Skylea  In  their 
work  on  Agency,  vol.  1,  1 134,  says:  "As  has 
been  seen,  except  where  an  i^ent's  authority 
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Is  required  to  be  given  In  a  q>ecial  form,  as 
instmnieat  under  seal,  or  by  simple  writ- 
ing, It  may  be  given  by  parol.  And  as  the 
ratificatton  of  an  unautliOTized  act  Is,  In  ef- 
fect, giving  aufliortty  after  tbe  la  per^ 
formed,  and  may  be  made  In  tbe  same  man- 
ner in  which  tbe  original  authority  could 
have  oeen  given,  so  a  ratiftAtion,  except 
when  required  to  be  in  a  special  form,  may 
be  by  parol,  and  may  be  imidled  firom  the 
acts,  words,  or  silence  of  the  principal.  If 
the  principal  by  his  conduct,  by  his  words, 
or  by  his  sUence^  has  led'  others  to  brieve 
that  he  has  sanctioned  an  unauthorized  act 
performed  in  his  behalf,  his  agent;  or  by 
an  assumed  agent,  he  wlU  be  'belA  to  have 
ratified  such  act,  whether  it  was  his  intui- 
tion to  do  80  or  not"  See,  also,  Mectusn  on 
Agency,  |  146. 

The  first,  second,  and  third  charges  set 
out,  supra,  state  the  law  correctly.  The 
first  charge  Instructs  the  Jury  that  It  Is  the 
duty  of  a  carrier  to  deliver  the  goods  only 
to  the  consignee  named  In  the  bill  of  lad- 
ing, or  to  some  one  authorized  by  the  con- 
signee to  receive  them.  It  then  states  that 
it  iB  the  duty  of  a  carrier  not  to  deliver 
fright  without  the  production  of  the  bill 
of  lading.  This  Is  true  as  a  general  rule. 
This  charge,  after  stating  tbe  above  general 
prindples,  Instructs  the  jury  that  if  they 
find  from  the  evidence  that  the  defendant  de- 
livered the  cement  to  Mack,  Duke  &  Co. 
without  the  production  of  the  blU  of  lading, 
and  without  plalntUTs  consent  or  direction, 
and  that  the  defendant  did  not  subsequent 
to  the  delivery  of  the  cement  to  Mack,  Duke 
&  Co.,  ratify  said  delivery  to  said  firm,  and 
they  further  find  that  the  plaintiff  was  the 
owner  of  the  cement  at  the  time  It  was  so 
delivered  to  said  firm,  th^  they  should  find 
for  the  plaintiff  for  the  reasonable  value 
thereof.  This  states  the  law  correctly  as 
applied  to  the  facts  of  this  case.  The  plaln- 
tUr  was  entitled  to  a  verdict  if  it  had  not 
sold  the  cement  to  Mack,  Duke  &  Co.,  before 
the  cement  was  delivered  to  said  firm,  un- 
less it  had  consented  to  said  delivery,  or 
had  directed  It  to  be  made  to  said  firm,  or 
had  ratified  such  delivery  after  it  had  knowl- 
edge thereof. 

[11]  If  the  plaintiff  consented  to  or  au- 
thorized said  delivery,  or  ratified  It  after 
having  knowledge  that  It  had  been  made,  It 
could  not  maintain  an  action  against  the 
defendant  for  making  such  delivery.  Its 
previous  consent  to  such  delivery  or  Its 
subsequent  ratification  thereof  wonld  consti- 
tute a  complete  bar  to  such  an  action.  What 
we  have  said  applies  also  to  tide  second  and 
third  charges  %et  out  supra. 

£12]  The  fourth  charge  set  out  supra  in- 
structs the  jury  that  the  plaintiff  had  a  right 
to  have  the  cement  consigned  to  Itself  at 
Union,  and  that  the  defendant  had  no  right 
to  deliver  the  cement  to  Mack,  Duke  &  Co., 


unless  sndi  .ddlvery  was  antborlzed  1^  tiie 
plaintiff.  This  cha^  omitted  to  state  Cha^ 
if  tiie  plaintiff  ratified  sudl  .ddlvery  after 
knowing  that  it  had  been  mad^  sndi  ratifi- 
cation would  relate  bade  to  mdL  delivezy  and 
vaUdate  it 

[13]  But  the  Instractlons  are  to  be  con- 
strued as  a  whole,  and  not  diaconnectedly, 
and  an  Instmctlon,  fonlty  by  reason  of  the 
omission  of  some  essratlal  matters,  may  be 
cured  other  instractlons  given  wUdk  set 
forth  the  omitted  matters.  See  Brickwood's 
Sacket  on  Instructfons,  voL  1,  i  ITS. 

This  <Aarge  does  not  direcUy  contradict 
the  other  Instructions.  It  merely  omits  to 
mention  ratlflcation,  but  latiflcatlon  is  ex- 
plicitly stated  in  three  other  diai^es  that 
were  given.  The  jury  were  not  misled  by 
this  fourth  cha^  as  Is  conclusively  sliown 
by  th^  verdict  for  the  defendant  The 
jury  must  have  beUercd  iSat  the  plaintiff 
elttwr  authorized  the  delivery  to  Made,  Duke 
&  Co.,  or  ratified  it  after  It  was  made; 
othtfwise,  tbey  would  not  have  found  for  the 
def^dant  nnd^r  the  Instractlons. 

The  charge  of  the  court  covered  all  ttie 
questions  at  issue  and  it  was  fftlr  to  eadi 
party  and  we  find  no  error  in  It 

6.  We  find,  also,  that  the  conrt  did  not 
err  In  refusinig  to  e^ve  the  charges  requested 
by  the  plaintiff  or  In  overruling  the  lOaln- 
tilPa  motion  for  a  new  trial,  or  for  judg- 
meat  notwitlutanding  the  verdict 

Tbe  judgment  of  the  couri;  below  to  af- 
firmed. 


WESTLAKB  ,t.  KBATINQ  GOLD  MINING 
CO.  et  aL 

(Supreme  Court  of  Montana.    Oct  18,  1913.) 

1.  NEauoEHCE    (I  119*)— Pleading  and 
Pboof. 

Negligence  in  all  particulars  alleged  In  tbe 
complaint  need  not  be  proved,  but  proof  that 
negligence  In  any  of  such  partieularB  caused 
plainUffB  injuries  is  enough. 

[Bd.  Note.— For  other  cas^  see  NegllRence, 
Cent  Dig.  H  200-216;  DecTDig.  I  119.*] 

2.  Master  and  Sebvant  ^  129*)— VxOLATioir 
OF  Statute— Causal  OoNnxonon  with  Ih- 

JUET. 

Causal  connection  between  tiie  negligence 
per  se  In  storing  in  a  mine  more  than  8.000 

rounds  of  explosives.  In  violation  of  Rev.  Codes, 
8546,  and  injury  of  an  employ^  therein,  is 
shown  by  .the  presence  and  explosion  of  such 
quantity,  and  the  Id  jury  from  the  ezplosi<m; 
whether  the  same  thing  would  have  occurred 
had  there  been  less  than  3,000  pounds  not  being 
open  to  inquiry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  I>ig.  fl  2S7-2B8:  Dea  IMg.  | 
129.*] 

3.  Mabtbk  and  Sbbvaht  (|  120*)— Tiolahov 

OF  STATDTB— OaUSAI.  CONNEOIIOir  WITH  Ih- 
JTTBT. 

There  is  no  causal  connection  between  the 
negligence  per  se  of  violating  Bev.  Codes  {  8546, 
prohibitiiv  the  storing  of  explosives  In  a  mine 
where  its  accidental  explosion  would  cut  off  the 
escape  of  miners  working  In  a  mine,  and  injury 


•For  oUior  cuea  see  sam*  topio  and  mcUob  NUUBSR  In  Deo.  Dls.  *  Am.  Dig.  Ker-No.  Sorlos  ft  R«p'r  Ind«XM 
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to  a  miner  tlwntn  from  explosion  of  dTnamite 
n«ar  tlie  shaft,  where  he  irae  so  located  that  hie 
means  of  egress  were  not  affected  hj  the  ezplo- 
non. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Sgrant,  Gent  Dif.  H  267-^;  Dec.  Dts.  | 

4.  BfARTEB  AND  Sebvant  (|  258*)— Sate  Placb 
TO  WOBK— YlOUTTON  OV  DnTT— OolCPLAIirF. 

The  allegation  oif  the  complaint,  in  an  ao 
tion  for  injary  to  a  miner  from  explosion  of  dj^ 
namite,  that  defendant  negUgeatly  stored  It  at 
each  a  place  in  tiie  mine  that,  shonld  an  expio-. 
sion  occar,  the  lives  of  persons  working  in  tlie 
shaft,  of  whom  plaintiff  was  one,  woold  he  Im- 
periled sofBdokuy  charges  Tiolaoon  of  da^y  as 
to  safe  place  to  vmik. 

[Ed.  Note^For  odiw  cases,  see  Master  and 
l^nuitp  Gent.  Dig;  H  816-486;  Dee.  Dig.  f 

5.  MAStKB  AND  SkSTANT  Q  286*)— SAIX  PUkOS 
TO  WOBK— TZOLATIOH  OP  DUTT— EVIDBNCB. 

Evidence,  in  an  action  for  injury  to  a  miner 
woriting  in  tne  shaft  of  the  mine  from  explo* 
sion  of  dynamite  stored  abont  50  feet  below  urn, 
near  the  shaft  and  near  the  tbawer  for  heating 
dynamite  for  use,  M4  saffldent  to  go  to  the  ju- 
ry on  tiie  qnestion  at  ne^lgent  failore  In  respect 
to  the  dnty  of  famishing  a  safe  place  to  won. 

[Ed.  Note.~For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  f  1001,  1006,  1008,  1010- 
1015.  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec  Dig.  }  2S6>] 

6.  Hastkb  and  Sebtant  (I  278*)— Imrmr  n 
Bkbtant— NkeuosNT  lumoD— ErxDuroi. 

Evidence,  in  a  semnfs  action  for  Injozy 
from  explosion  of  dynamite  in  tbe  mine  in  which 
he  was  working,  hdd  satBcient  to  show  negU- 
geuce  in  sdecting  a  method  not  reasuiably  safe 
of  thawing  tbe  dynamite  for  tise»  wherein  It 
was  overbeated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  064,  956-968,  960-060, 
»71,  »72,  977;  Dec.  Dig.  »  278.*] 

7.  MAOTKB  and  SKRTAHT  a  264*)— IHJUST  TO 
SKBTANT— OOMPLAINT— <!A1Ja    Oy  BXPIiO- 

noN. 

The  complaint.  In  a  servant's  action  for  in- 
jnry  from  explosion  of  dynamite  by  chaining  tbe 
ex[Mosion  occurred  by  reason  of  tbe  dynuoite  be- 
ing ovwrhMted,  does  not  limit  plaintiff  to  show- 
ing a  spontaneous  exploaioo  from  heat  alone,  trat 
positB  a  conditio  sine  qua  non. 

[Ed.  Note^For  other  eases,  "ee  Master  and 
|«rTant  Gent  Dig.  H  861-OT6;  Dee.  Dig.  i 

8.  Maoteb  and  Sebtant  (|  2TO*)— Injubt  to 
Sebvant— Evidence— Cause  of  Exfiasion. 

Evidence,  in  a  servant's  action  from  ex- 
plosion of  dynamite  in  a  mine,  Aeld  sufficient  to 
■how  the  overheating  of  dynamite  in  tbe  tliawer 
cansed  the  explosion,  tither  directly  <v  as  am  In- 
dispensable condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  054,  956-968,  960-969, 
971,  Vra.  977;  De&  CHg.  {  27&*] 

9.  Uasrr  and  Sebvaht  264*)— Injubt  to 
Sebvant^Pleaoino  and  Paoor— Cause  or 
Explosion. 

While,  In  a  servant's  action  for  injury  from 
explosion  of  dynamite  by  reason  of  its  being 
orerbeated  throogh  an  improper  method  of  thaw- 
ing, it  is  enough  to  i^ve  evidence  from  which  tbe 
explosion  should  be  ascribed  to  but  one  source, 
tbe  tiiawer,  and  to  but  one  cause,  tbe  overheated 
condition  of  tbe  dynamite  thereon,  without  cdiow- 
ing  whether,  thus  overheated,  the  dynamite  ex- 
l^oded  spontaneoosly  or  becaose  susceptible, 
through  its  overheatuig,  to  some  impulse  otlier^ 
vrise  Inadequate,  plalntlfl  may  show  that  tlie 
collapse     an  electric  light  bulb  In  the  thawer 


would  suffice  to  explode  dynamite  when  heated 
to  a  degree  possible  in  tbe  thawer,  and  that  a 
bulb  might  Be  expected  to  collapse  under  the 
conditions  existing  in  the  tbawer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  H  861-ff7«;  Dea  Dig.  { 
264.*] 

10.  Mabteb  and  Sebtant  d  270*)— Injitbt  to 
Sbbvant— GAtTss  or  Exfu)8ion— Btidence. 

Were  it  in  Issue  whether  a  master  was  neg- 
ligent in  the  mere  fact  that  be  used  electricity 
for  bis  djoiamite  thawer  In  a  mine,  the  fact  that 
electricity  was  not  used  In  other  mines  as  a  i 
thawing  agency  would  be  proper  evidence,  tboo^  ' 
not  conclusive,  of  negligence. 

[Ed.  Note.— For ,  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  913-927,  932;  Dec  Dig. 
}  270.*] 

11.  Masteb  and  Sebtant  (|  284*)— Injitbt  to 

SVBVANT  —  NSGLiaBNOB  —  PlUDIHO  AND 

Pboof. 

The  complaint  of  a  servant  for  Injury  from 
explosion  of  dynamite  in  a  mine  not  dia^^iiig 
that  It  was  nei^gence  to  tliaw-  dynamite  h7 
dectridty  In  any  event  but  merely  that  it  was 
negligence  to  use  electndty  for  tlu.wing  in  the 
manner  and  to  the  extent  employed  by  defend- 
ant evidence  that  electricity  was  not  employed 
as  a  tliawing  agent  in  odier  mines  Is  inadmissi- 
ble 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  861-876;  Dec  Dig.  | 
264.*] 

12.  Etidbnob  (I  512*)— Expert  TEBrmoNT— 
BCetrod  or  Thawing  Dtnahiis. 

Opinions  of  qualified  persons  as  to  whether, 
in  view  of  the  overheating  of  dynamite  in  a 
thawer  on  previous  occasions,  the  method  em- 
ployed for  thawing  dynamite  was  a  safe  one 
are  admissible ;  it  oeing  impossible  to  say  tJiat 
the  Jurors  are  necessarily  as  competent  to  pro* 
nounce  on  the  subject  as  are  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2316;  Dee.  Dig.  1  612.*1 

13.  Tbiai.  d  96*>— Stuxxno  Etidbnob— Mo- 
tion. 

The  motion  being  to  strike  out  certain  tes- 
timony, r^sal  tiiereof  Is  not  error,  part  of  it 

being  admissible. 

Ed.  Note.— For  other  cases,  see  Trial,  Gent 
ig,  }  248 ;  Dec  Dig.  {  96.*] 

14.  Witnesses  d  393*)— Ihpbachhxnt— Goh- 

TBADICTOBT  BTATEHENTS. 

One's  testimony  at  an  inquest  being  ad- 
missible, under  Bev.  Codes,  t  8026,  onlv  to  im> 
peach  Mm  bv  showing  he  had  there  made  state- 
ments at  variance  with  bis  testimony  at  the  trial, 
not  ail  of  It  bat  only  such  part  of  It  as  tends 
to  contradict  his  testimony  at  tiie  trial,  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Gent  I^.  H 1252-1257;  Dec  Dig.  1 303.*] 

16.  Affbal  and  Ebbob  n  1062*)— Habiiz.eS8 
Ebbob—'Aduibbion  or  Evidence. 

The  case  not  having  reached  the  Jury,  error 
in  admission  of  impeaching  evidence  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4171-4177;  Dec  Dig.  f 
1052.*] 

16.  Masieb  AND  Sebtant  (|  217*)— Absuuf- 

TioN  or  Bisk. 

Though  an  emptoy4  assumed  the  risk  of  dan- 
gers incident  to  the  presence  of  dynamite  as  he 
saw  them,  he  did  not  assume  the  nsk  from  negli- 
gent method  of  thawing  dynamite  of  which  hs 
did  not  know. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  U  574^-600;  Dec.  Dig.  | 
217.*] 


•Ver  ether  cases  ses  same  topic  and  section  NUHBBB  In  Dee.  Dig.  *  Am.  Dig.  Key-No,  Serlee  Js  Bep'r  ladezas 
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186  PACIFIC  REPOETBB 


(Mont 


Appeal  from  District  Conrt,  Broadwater 
County;  W.  R.  C.  Stewart,  Jadga 

Action  by  Alexander  Westlake  against  the 
Keating  Gold  Mining  Company  and  aootber. 
Judgment  for  defendants.  I^tntiCC  appeals. 
Rerersed  and  remanded  for  retriaL 

Walsh  it  Nolan,  of  Hdena,  for  appellant 
Jesse  B.  Boot^  of  Butte,  for  respondents. 

BANNER,  J,  Action  by  appellant  to  re- 
corer  damages  for  personal  injuries  caused 
by  an  explodon  of  dynamite  in  a  mine  of 
the  respondent  company  on  January  18, 
1911.  Nonsuited  upon  the  trial,  he  appeals 
from  the  ju^ment  The  allesations  of  the 
comsdaint  touching  the  cause  and  manner  of 
the  accident  are  as  follows:  *^liat  on  the 
18th  day  of  January,  1911,  and  for  some 
time  prior  thereto,  the  defradants  negligently 
stored  and  kept  and  thawed  in  said  mine, 
wtiere  said  ndning  operations  were  carried 
on,  large  quantities  of  dynamite  and  other 
highly  explosive  substances,  and,  as  plain- 
tiff Is  Informed  and  belieres,  largely  In  ex- 
cess of  8,000  pounds,  and  at  a  point  in  said 
mine  abont  76  f^  from  said  incUne  .shaft, 
and  at  said  tdkaft  where,  in  Its  downward 
course  it  reached  the  200-foot  level,  and 
where,  should  an  explosion  of  same  occur, 
escape  by  those  working  in  said  mine,  in  the 
employ  of  the  deftodant  company  using  said 
incline  shaft  as  &  means  of  egress,  wonld  be 
cnt  of^  and  where^  should  an  explosion  of 
said  dynamite  occur,  the  Uvea  of  the  said  em- 
ployes of  saM  defendant  company,  working 
in  said  mine  and  near  said  incline  shaft, 
would  be  imperiled;  *  *  *  that  the  said 
defendants  bo  storing  and  keeping  said  dy- 
namite and  othra  highly  exidosive  substanc- 
es^ as  aforesaid,  and  at  the  place  designated 
negligently  placed  a  portion  of  same  in  a 
tight  compartment  for  storage  pr^xiratory 
to  nae,  and,  for  the  purpose  of  thawing 'the 
same  and  the  said  dynamite  and  other  ex- 
plo^ve  substances  so  placed  in  said  compart- 
ment for  the  purpose  of  being  thawed,  the 
defendants  negligently  used  and  caused  to 
be  used  electricity  to  such  an  extent  that 
^d  dynamite  and  other  highly  explosive 
substences  so  being  thawed,  as  aforesaid, 
were  heated  to  excess;  and  idalntlfT  further 
avers  that  the  use  of  electricity  tor  the  pur- 
pose named,  as  a  thawing  agency  and  in  the 
manner  stated  and  at  the  place  named  and 
to  the  ffictent  used,  was  h^ly  dangerous- 
all  of  which  facto  the  defendante  knew,  or, 
in  the  exercise  of  reasonable  diligence,  could 
have  known;  and  plalntiCT  avers  that  the 
use  of  electricity  in  the  mamier  In  which  the 
same  was  used  there  by  defendante  for  the 
thawing  of  said  dynamite  was  gross  and 
wanton  negligence  on  their  mrt;  •  •  • 
that  on  the  18th  day  of  January,  1911,  said 
dynamite  and  oUier  explosives  so  btilng  thaw- 
ed»  as  aforesaid,  and  throuj^  and  by  reason 
6t  electricity  being  used  for  tiiawing  the 
same,  and  by  reason  of  said  dynamite  so  be* 
lug  thawed  being  heated  to  excess  through 


the  use  of  said  electricity  in  the  manner  in 
wlilch  it  was,  exploded,  and  through  the  ex- 
plosion of  same  all  of  the  dynamite  so  stor- 
ed in  said  mine,  as  aforesaid,  exploded,  and 
through  the  explosion  of  said  dynamite  and 
other  explosives,  as  aforesaid,  and  by  rea- 
son of  the  force  of  such  explosion,  said 
plaintiff  so  working  In  said  incline  shaft  re- 
ceived Injuries,"  etc. 

[1]  No  special  difficulty  is  presented  in  the 
dissection  of  these  allegations;  and,  for  the 
purpose  of  determining  what  proof  was  ad- 
missible under  them,  and  whether  a  suffi- 
cient case  was  made  to  go  to  the  Jury,  we 
say  tbey  fairly  and  sufficiently  allege  that 
the  appellant's  injuries,  occasioned  by  the  ex- 
plosion, were  due  to  the  negligence  of  re- 
spondents In  the  following  particulars:  In 
having  more  than  3,000  pounds  of  explosives 
in  the  mine;  In  having  explosives  stored  at 
a  place  in  the  mine  where,  should  tbey  ex- 
plode, escape  by  those  in  the  mine  would  be 
cut  off;  in  having  explosives  stored  at  and 
near  the  shaft  where,  should  they  explode, 
the  lives  of  the  persons  working  in  the  shaft 
would  be  imperiled;  and  in  the  method  used 
for  "thawing,"  to  wit,  the  use  of  electricity 
In  such  a  manner  and  to  such  a  degree  that 
the  portion  of  the  explosives  being  thawed 
became  heated  to  excess.  So  constming  tlie 
complaint,  we  proceed  to  ascertain  the  value 
of  the  case  made,  having  in  mind  the  rule 
that  the  appellant  was  not  regnired  to  prove 
n^llgence  in  all  the  particulars  alleged 
(Beeler  v.  Butte  &  London  Dev.  Co.,  41  Mont 
465,  477.  110  Pac.  628),  but  that  It  was  suffi- 
cient to  take  the  case  to  the  Jury  If  the  evi- 
dence presented  in  this  t>ehalf  tended  to  es^ 
tabllsh  that  n^llgence  in  any  of  these  par- 
ticulars caused  his  injuries  (Hosklns  v. 
Northern  Pac.  By.  Co.,  39  Mont  394,  102 
Pac.  988). 

[2]  The  allegation  of  negligence  in  storing 
more  than  3,000  pounds  of  explosives  lu  the 
mine  charges  the  violation  of  a  specific  duty 
Imposed  by  section  8546,  Revised  Codes,  and 
such  a  violation  is  negligence  per  se.  Con- 
way V.  Monldah  Trust,  132  Pac.  26;  Melville 
V.  Butte-Balaklava  a  Co.,  47  Mont  1,  130 
P.  441 ;  Neary  v.  Northern  Pac.  By.  Co., 
41  Mont  480,  110  Pac.  226;  Monson  v.  La 
France  Copper  Co.,  39  Mont.  50,  101  Pac. 
243,  133  Am.  St  Rep.  649.  The  respond- 
ents, insisting  that  the  presence  of  negli- 
gence per  se  is  of  no  importance  unless  it 
was  a  proximate  cause  of  the  injury,  call 
our  special  attention  to  the  case  of  St  Lou- 
la.  I.  M.  &  a  By.  Ga  v.  McWhlrter,  229  U. 
^.  2m,  S3  Sup.  Ct  858,  67  I*.  Ed.  1179.  and 
assert  that  ''there  i«  no  showing  in  plead- 
ing or  in  evidence  tliat  the  excessive  quan- 
tity of  powder  had  ai^thii^  to  do  with  the 
explosioa"  It  is  a  rule  so  fundamental  as 
to  be  axiomatic,  to  which  the  McWhlrter 
Case  adds  nothing,  that  before  negligence 
however  established,  can  become  a  basis  of 
recovery,  causal  connection  must  be  shown 
between  It  and  the  injury  complained  ot 
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This  court  baa  so  beld  on  several  occasions, 
including  that  of  Monson  t.  La  France  Cop- 
per Co.,  supra,  whicb  we  are  assured  ia  de- 
dsiTe  against  tbe  appellant  The  Monson 
Case  aptly  expresses  the  rule,  and  as  aptly 
Indicates  tbe  limit  of  Its  application.  That 
action  was  for  the  death  of  a  miner  who,  it 
was  alleged,  had  fallen  from  a  cage  in  tbe 
defendant's  mine  because  of  the  operation 
oi  the  cage  without  tbe  gates  required  by 
Btatate — a  clear  charge  of  negligence  per  se. 
In  tlie  course  of  the  decision  this  court, 
speaUng  through  the  Chief  Justice  said: 
"We  find  tbe  neglect  of  duty  on  the  part  of 
tbe  defendant  and  the  death  of  the  deceased 
established  beyond  question,  •  •  •  but 
no  fiict  or  circumstance  appears  from  which 
any  reasonable  conclusion  may  be  drawn 
that  this  neglect  of  duty  beaxs  a  direct,  pi^oz- 
imate,  causal  relation  to  tbe  death  of  deceas- 
ed. There  Is  no  direct  evidence  that  the  de- 
c-eased got  into  the  cage  at  the  1,400-foot  lev- 
el, bat,  assuming  that  this  fact  Is  established, 
*  *  *  there  la  no  evidence  as  to  how  tbe 
deceased  got  oat  of  the  cage;  «  «  * 
tbere  Is  nothing  to  show  whether  he  died 
from  natural  causes,  or  from  the  violence  of 
a  fall,  or  from  being  squeezed  by  tbe  cage 
as  it  passed  the  timbers."  How  wide  the 
divergence  Is  between  tbe  situation  thus  dis- 
closed and  that  at  bar  Is  manifest.  Here  it 
is  established  that  the  dynamite  which  was 
being  kept  In  the  Keating  mine — whether 
more  or  less  than  tlie  law  allows — exploded 
sad  produced  appeUaofs  Injuries.  When  a 
qnantltr  ot  dynamite  by  exploding  produces 
bijiuy*  thm  is  a  causal  connection  between 
the  djnaamite  and  tbe  Injury ;  and  it  tbe  ex- 
istence of  that  quantity  in  that  place  is  neg- 
Hgence,  a  causal  connecttcm  is  made  by  tbe 
explosion  between  that  negligence  and  the 
injury.  It  does  not  answer  to  say  that  a 
quantity  of  dynamite  less  than  8,000  ponnds 
may  or  would  have  exploded  under  the  same 
drcomstances,  or  that  the  explosion  of  a 
quantity  less  than  8,000  pounds,  under  tbe 
same  drcumatances,  may  or  would  have  pro- 
duced the  same  injury.  To  suppose  that  a 
qwdflc  causal  connection  most  be  shown  be- 
tweot  tbe  Injury  and  the  existence  or  ez- 
[dosdon  of  that  portion  of  the  dynamite  which 
exceeded  3.000  pounds  would  entirely  defeat 
the  statate^  considered  as  a  foundation  of 
dvO  liability.  The  appellant's  injuries  were 
caused  by  tbe  explosion  of  a  quandty  of  dy- 
namite kept  in  respondents*  mine,  which  it 
iB  Claimed  was  greater  than  that  allowed  by 
law ;  this.  If  true,  was  sufficient ;  for  "where 
the  cause  of  an  Injury  Is  specifically  ascer- 
tained, the  law  will  not  stop  to  speculate 
upon  what  might  have  occurred  bad  such 
cause  been  absent"  Thompson  on  Negli- 
gence, H  46,  49.  Whether  at  tbe  Ume  the  ex- 
plosion occurred  there  were  to  exceed  3,000 
pounds  In  the  mine  is  a  matter  about  which 
men  may  differ  upon  reading  the  record ;  but, 
lunixm  In  Ttew  the  rule  that  npon  a  motion 


for  nonsuit  the  evidence  must  be  taken  in 
its  most  favorable  light,  and  to  establish 
whatever  it  fairly  tends  to  prove,  it  is  deduci- 
ble  from  the  testimony  that  such  was  the 
fact  Hence^  npon  this  aspect  of  the  case,  a 
sufficient  showing  was  made  to  take  it  to 
the  -Jury. 

[3]  The  allegation  of  negligence  In  storing 
the  dynamite  at  a  place  in  the  mine  where, 
should  It  accidentally  explode,  escape  by  those 
working  in  the  mine  would  be  cut  off,  also 
charges  the  violation  of  a  specific  dui^  im- 
posed by  section  8546,  Revised  Codes.  Such 
a  violation  is  negligence  per  se ;  but  it  Is  ob- 
viously of  sucb  a  character  that  no  causal 
relation  can  exist  between  it  and  any  injuries 
save  those  suffered  by  persons  whose  escape 
had  in  fact  been  cut  off  by  tbe  explosion. 
The  appellant  was  not  one  of  these ;  he  was 
above  the  place  of  storage,  above  the  point 
of  explosion,  and  his  means  of  egress  were 
In  no  wise  affected  by  it  The  lack  of  causal 
connection  between  bis  injuries  and  the  place 
of  storage— considered  as  a  potential  danger, 
by  stopping  egress  in  case  of  explosion — is 
perfectly  clear. 

[4,  i]  But  tbe  place  of  storage  presents  an- 
other aspect  under  tbe  allegation  of  negli- 
gence in  storing  the  dynamite  at  a  lAace 
where,  should  an  exploslmi  occur,  tbf»  lives 
of  persons  working  in  the  shaft,  among  whom 
was  the  a^i^lant,  would  be  imperiled.  As 
to  tbia  he  invokes  the  doctrine  that  the  mas- 
ter is  obliged  to  use  reasonable  care  to  fur- 
nish his  employe  witti  a  reasonably  safe  place 
tn  which  to  woiic,  tbe  respondrats  ini^tUiK 
that  tbe  compliUnt  does  not  charge  a  viola- 
tion of  that  duty,  and  that  "the  doctrine  of 
a  safe  place  is  not  in  the  case."  While  It 
is  tme  tbat  the  words  customarily  used  in 
fbrmulating  this  Charge  do  not  appear  in  the 
complaint,  the  language  actual^  onployed 
is  their  equivalent  In  O'Brien  v.  Corra 
Bock-Island  Hin.  Co.,  40  Mont  212,  105  Pac. 
724,  the  only  plea  of  negligence  was  that,  at 
a  point  about  40  feet  from  where  the  plain- 
tiff was  working,  tbe  defendants  "had  neg- 
ligently and  wrongfully  stored  and  were 
keeping  a  large  and  dangerous  quantity  of 
dynamite,"  which  exploded  and  klUed  Dan- 
iel O'BrlHi;  but  we  held  that  under  It  tbe 
measure  of  tbe  master's  liability  was  to  use 
reasonable  care  to  provide  the  servant  with 
a  reasonably  safe  place  in  which  to  work. 
Turning,  then,  to  the  evidence,  we  observe : 
Tbat  the  appellant  was  engaged  In  the  shaft 
at  a  point  about  50  feet  above  the  200-foot 
level ;  that  a  large  quantity  of  dynamite  was 
kept  at  the  200-foot  level,  near  the  shaft  in 
which  appellant  was  working;  that  it  was 
stored  at  a  point  about  75  feet  from  tbe 
"thawer,"  in  which  dynamite  was  being  heat- 
ed so  as  to  be  rendered  more  readily  explo- 
sive ;  that  the  dynamite  both  in  the  thawer 
and  at  the  shaft,  exploded ;  that  by  the  ex- 
plosion appellant  was  injured,  his  life  Im- 
periled, and  the  life  of  one  of  his  compan- 
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Ions  destroyed.  It  Is  said  that  In  point  of 
ftict  tliere  Is  no  analogy  here  with  the  O'Bri- 
en Case,  because  caps  were  stored  with  the 
dyDamlto  in  that  case.  The  difference  Is  one 
of  detail,  not  of  principle.  So  far  as  we  can 
tell,  there  was  no  exigency  or  custom  that  re- 
quired the  storing  of  the  dynamite  so  dose 
to  the  shaft  that  the  effect  of  Its  explodon 
conld  be  felt  therein,  or  so  near  to  tiie  thaw- 
er  as  to  increase  the  danger  of  erosion; 
and  if,  as  may  be  inferred  ^m  the  facta 
shown,  the  danger  of  ei^oslon  was  increased 
by  storing  tiie  large  quantity  of  dynamite  at 
a  point  BO  near  the  thawer,  then,  for  ttie 
reasons  stated  in  the  O'Brioi  Oase,  enough 
was  shown  to  take  this  case  to  the  Jury  on 
the  question  whetlier  the  reesmndents  had 
negligently  failed  to  furnish  Appelant  with 
a  reasonably  safe  place  in  which  to  woric 

[l-l]  The  appellant  also  insists  that,  inde- 
pendent^ of  the  foregoing  contentions,  a  suf- 
ficient showing  was  made  as  to  tte  negligrait 
cause  of  the  explosion,  under  the  allegations 
of  the  complaint  touching  the  methods  of 
thawing.  According  to  the  testimony,  the 
purpose  of  using  a  thawer  is  to  lieat  cold 
dynamite  which  is  not  suffldently  soisltlTe 
for  mining  purposes,  so  as  to  make  it  more 
readily  explosive.  The  more  it  is  heated  the 
more  it  will  respond  to  the  InstrumentaUtles 
capable  of  indudng  eiqtlosion.  The  thawer 
was  a  cabinet  within  a  cabinet,  sitoated 
aloi^  a  drift  about  26  or  SO  yards  from  the 
shaft;  the  outer  cabinet  consisted  of  an  ex- 
cavatlon  In  the  drift  inclosed  by  a  front  made 
of  scrap  lumber  set  Into  the  walls  and  floor 
of  the  drift,  "put  up  to  make  a  fairly  dose 
covering,"  and  covered  with  gunny  sadm  and 
rags ;  the  entrance  to  this  outer  cabinet  was 
ttarougb  a  door  large  enough  for  a  perstm  to 
pass  throng  conveniently,  ^e  inner  cab- 
inet  was  a  box  2x8  feet  in  size;  the  whole 
front  side  of  it  bdng  removable^  It  was  con- 
structed of  new  lumber.  Within  it  were 
four  shelves  made  of  boards,  some  of  which 
were  perforated,  and  two  32  candle  power,  and 
three  16  candle  power,  Incandescent  electric 
lights.  In  thawing  the  dynamite  was  laid  upon 
the  shelves  in  the  Inner  cabinet,  where  the 
heat  generated  by  the  electric  lamps  brought 
it  to  or  beyond  the  deelred  stage.  Thawed 
dynamite  was  also  kept  in  boxes  In  the  outer 
cabinet,  preparatory  to  distribution  among 
the  miners  as  needed.  How  much  heat  was 
generated  by  the  means  employed  Is  not 
shown,  and  there  was  no  thermometer  or  oth- 
er device  in  the  cabinet  by  which  It  could  be 
ascertained ;  nor  is  there  any  testimony 
showing  the  exact  degree  to  which  dynamite 
should  be  thawed  In  order  to  be  available 
for  mining  purposes  and  at  the  same  time  be 
reasonably  safe,  considering  the  nature  of 
the  substance.  The  record,  however,  Is  re- 
plete with  t^timony  that  it  was  often  too 
hot  Some  of  the  witnesses  testified  that  it 
was  sometimes  so  hot  as  to  be  sweaty  and 
mushy;  when  In  that  condition  it  was  es- 
pecially sendtlve  and  dangerous  to  liandle. 


On  two  occasions  it  was  so  hot  when  deliv- 
ered to  the  mlnm  that  they  felt  impelled  to 
cool  it  before  using,  for  fear  at  a  pronature 
e^QAosifflL  Surely  it  was  a  questlcm  fbr  Hie 
jury  whethOT  a  metliod  capable  of  producing 
such  results  was  a  reasonably  safe  on^  or 
whether,  as  employed,  it  ms  unsafe  in  the 
reQiect  alleged ;  and,  as  tba  master  is  oblig- 
ed to  use  ordinary  care  to  select  such  meth- 
ods or  appliances  as  are  reasonably  safe, 
having  In  mind  the  nature  of  the  business  In 
hand,  it  is  clear  that  ample  proof  was  made 
of  neg^lgmce  in  tills  regard. 

The  respondents  argue,  however,  that  since 
the  appellant  charges  the  explosion  to  have 
occurred  through  the  overheating  ot  the 
dynamite,  his  case  has  failed,  because  there 
is  no  evidence  that  heat  will  explode  dyna- 
jrite,  or  that  the  tbaww  was  goieratlng  a 
degree  of  heat  sufficient  to  effect  that  result 
The  witness  Boulware  distinctly  testified 
that  dynamite  could  be  exploded  heat 
alone ;  "getting  hot  in  the  sun  mlifht  ei^ode 
it,"  he  said.  But  we  do  not  understand  t3ie 
appelant  to  have  been  so  limited  by  his  com- 
plaint that  he  was  dbllged  to  show  a  spon- 
'taneons  explosion  from  heat  alone;  his  al- 
legation touching  the  ovwheattaig  of  Uie 
dynamite  posits  a  conditio  sine  qua  non 
whicb,  IC  established  by  the  proof  and  ^own 
to  be  negUgoit;  is  sufficient  Lnndeen  v. 
Uvlngston  B.  L.  Co.,  17  Hont  S2,  41  Pae. 
906;  Melaner  v.  Cit7  of  Dillon,  28  Hont  116^ 
74  Fac.  180;  O'Brien  t.  Oorra  Bock-Island 
Mln.  Co.,  supra ;  Stewart  v.  Stone  &  Webster 
B.  Oocp.,  44  Mont  160,  119  Pac.  668.  The 
question,  therefore^  is  whether  there  was  snf- 
fldrat  evidence  that  ovwheatlng  of  dynamite 
caused  the  explosion,  either  directly  or  as  an 
indispensable  condition.  Whea  the  explosion 
hapi>ened,  there  was  in  operation  a  thawer 
capable  of  heating  dynamite  to  excess,  and 
dynamite  was  being  heated  in  It  On  the 
very  day  of  the  explosion,  dynamite  had 
come  from  this  thawer  overheated  to  the 
stage  called  "mushy."  Unthawed  dynamite, 
such  as  the  deposit  near  the  shaft  does  not 
readily  explode,  even  with  cap  and  fuse. 
Dynamite  thawed  to  the  degree  proper  for 
mining  purposes  does  not  commonly  explode 
Unless  cap  and  fuse  are  applied,  but  dyna- 
mite heated  to  excess  may  explode  from  heat 
alone.  No  mining  o[>eratlon8  were  carried 
on  in  the  shaft  where  the  thawer  was.  The 
appellant  had  nothing  to  do  with  its  hand- 
ling. No  one  went  In  or  out  at  that  level 
but  the  powderman,  and  be  was  in  the  level 
below  when  the  explosion  occurred.  After 
the  explosion  there  was  nothing  left  of  the 
thawer  but  scattered  pieces  of  wood,  and 
tbe  rock  was  displaced  where  it  had  been. 
In  the  absence  of  a  countervailing  explana- 
tion, and  upon  the  circumstances  stated,  It 
Is  proper  to  ascribe  the  explosion  to  but  one 
source,  the  thawer,  and  to  but  one  cause, 
the  overheated  condition  of  tbe  dynamite 
therein. 

£9]  Whether,  thus  overheated,  the  dyna- 
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mite  exploded  qtontaneonsly  or  because  sus- 
ceptible to  •ome  Impulse  otherwise  Inade- 
Quate,  it  was  not  necessary  for  tbe  appeUant 
to  ahow;  bat  It  was  Us  iwlvll^  to  aocoont 
for  Ow  ffxploslon.  If  he  conld.  In  sadh  a  man- 
ner as  to  cat  off  all  escape  from  liablU^. 
In  Ui  ttbat  to  aecompUsh  this,  he  was  met 
try  nanr  adrerae  mllnga,  of  wbleh  he  com- 
_  pltlns.  There  was  testimony  that  the  bulbs 
"  In  the  thawer  were  so  situated,  with  refer- 
ence to  the  hotos  In  tba  shrirea,  that  mols- 
toH^  If  generated  in  the  cabinet,  could  get  to 
them;  that  ttie  dynamite  was  scnnetlmes 
heated  to  aneh  a  degree  as  to  have  moisture 
upon  the  sticks ;  that  an  electric  bulb^  when 
Ittdosed,  may  get  so  hot  as  to  burn  wood  or 
set  dothlng  afire;  that  It  can  be  heated  by 
eleetEldty  so  that  the  heat  Itself  wlU  break 
the  glass,  or  that  the  glass  would  be  broken 
by  a  drop  of  water  striking  It ;  that  when  a 
bulb  breaks  there  Is  a  report  "sometimes  like 
a  30:30  or  a  82  revolver  cartridge."  One 
witness  also  testified  that;  heated  to  the  de- 
gree It  sometimes  was  1^  the  thawer,  dyna- 
mite will  explode  from  a  Jar  or  concussion 
such  as  would  be  caused  by  the  bursting  of 
an  electric  light  bulb  of  the  same  character 
as  those  used  in  the  thawer.  But  other  tes- 
timony to  the  same  effect  was  excluded.  It 
Is  true  that  the  witnesses  from  whom  this 
evidence  was  sought  claimed  no  precise 
knowledge  of  the  constituents  of  dynamite, 
or  of  the  exact  d^ree  to  which  It  must  be 
heated  to  be  thus  responsive ;  but  they  were 
all  practical  miners  who  had  observed  and 
handled  dynamite  and  knew  Its  properties 
from  the  practical  point  of  view.  Speaking 
generally,  and  without  reference  to  those  in- 
stances in  which  the  rulings  may  have  been 
Justified  on  strictly  technical  grounds,  we 
think  the  testimony  was  competent  and  ad- 
missible.   Whether  the  collapse  of  a  bulb 
would  snfflce  to  explode  dynamite  when  heat- 
ed to  a  degree  possible  in  the  thawer,  and 
whether  a  bnlb  might  reasonably  be  expected 
to  collapse  under  the  conditions  existing  In 
the  thawer,  were  not  Irrelevant  inquiries; 
for  if  the  collapse  of  a  bulb  was  a  matter 
to  be  reasonably  anticipated,  and  If  such  a 
collapse  would  suffice  to  explode  dynamite 
heated  to  a  degree  possible  In  the  thawer, 
then  it  was  negligence  to  employ  a  system 
In  which  these  conditions  might  concur;  and 
If  th^  did  concor,  escape  from  liability 
trouM  be  Impossible.  The  burstlng-bnlb  the- 
ory may  or  ma;  not  be  worthy  of  consldem- 
tbm  under  the  facts  as  flnal^  establldied; 
but  to  the  exteskt  that  It  might  be  warranta- 
bly  credited  hy  the  Jury,  it  tended  to  re-en- 
force  the  contention  of  appellant  under  the 
allegaflons  In  question. 

[11,11]  Appellant  also  sought  to  show  by 
sereral  witnesses  who  were  miners,  and  who 
had  worked  In  several  mln«  besides  the 
Keatlnft  that  electricity  was  not  elsewhere 
employed  aa  a  thawing  agency.  This  evi- 
dence was  rejected  upon  objections  by  re- 


spondents, their  tlieory  as  advanced  In  the 
trial  court  being  that  the  master  might  select 
any  metliod  be  saw  fit  tm  the  conduct  of 
his  tmsiness,  Needless  to  say,  this  was  In^ 
ctRTect;  the  master  may  select  any  method 
which  Is  reasonably  safe;  and,  'Vhlle  not 
otm^nslve  on  the  question  of  negligence,  evi- 
drace  Is  generally  admissible  in  ui  action  for 
personal  Injuries,  to  show  whether  or  not  a 
master's  machinery,  apidiances,  ways,  and 
methods  are  such  as  are  in  ordinary  and 
common  use  by  others  In  the  same  business." 
26  Oyc  1108;  Forquer  v.  Slater  Brick  Co, 
87  Mont  426,  97  Pac.  848;  Klnsel  v.  North 
Bntte  Min.  Co.,  44  Mont  445,  120  Pac  707. 
If,  therefore,  the  complaint  had  taidered  the 
issue  that  the  use  of  electrldlT  for  thawing; 
without  regard  to  the  manner  of  use,  was 
n^llgence,  the  evidence  would  have  been  ad- 
missible. But  aa  we  read  the  complaint,  It 
does  not  charge  that  it  was  negligence  to 
thaw  by  electricity  In  any  event,  but  to  use 
electricity  for  thawing  In  the  manner  and 
to  the  extent  employed.  Und«  this  con- 
struction, the  exclusion  of  the  evidence  was 
proper. 

[1 2]  In  anotiier  series  of  questions  the  ap- 
peUant sought  to  elldt  the  opinions  of  cer- 
tain witnesses  as  to  whether,  having  in  view 
the  overheating  of  the  powder  on  previous 
occasions,  the  method  employed  for  thawing 
was  a  safe  one.  In  some  Instances  the  wltp 
hess  was  not  sufficiently  qualified,  but  oth- 
erwise there  Is  no  force  in  any  of  the  ob- 
jections addressed  to  these  questions  In  the 
court  below.  The  method  in  question  was 
the  use  of  electricity  In  the  manner  and  to 
the  extent  employed,  and  the  inquiry  was 
relevant  and  material ;  for,  althotigh  it  may 
be  said  that  given  the  facts,  the  Jury  could 
tell  whether  the  method  was  a  safe  one, 
yet  It  cannot  be  said  that  the  Jury  were 
necessarily  as  competent  to  pronounce  upon 
this  subject  as  were  some  of  the  witnesses 
whose  opinions  were  rejected.  Coleman  v. 
Perry,  28  Mont  1,  72  Pac.  42;  Gopenhaver 
V.  Northern  Pac  By.  Co.,  42  Mont  4S3,  464, 
113  Pat  467. 

Other  rulings  were  made  adverse  to  ap- 
pellant In  the  course  of  the  examination  of 
witnesses  which  are  assigned  as  error.  As 
to  them  we  find  that  whatever  error  was 
committed  was  cored  by  the  subsequent  ad- 
mission of  the  testimony,  and  so  they  are  of 
no  avail  on  this  appeal. 

[11-1  i]  Some  space  is  given  In  ttie  briefs 
to  the  discussion  of  the  ruling  admitting, 
over  objection,  the  testimony  of  Boulware 
before  the  coroner's  Jury,  and  the  refusal  of 
the  court  to  strike  It  out  on  motion.  Tt 
conld  not  be  stricken  In  its  entirety,  for  the 
very  reason  that  it  should  not  have  been  ad- 
mitted in  its  entirety,  viz.,  parts  of  It— and 
parts  only — were  admissible.  The  only  pur- 
pose that  any  of  it  conld  serve  was  to  show 
that  at  the  Inquest  Boulware  had  made 
statement^  touching  the  acddoit,  at  vari- 
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ance  vlth  tbose  given  on  the  trial,  and  such 
of  these  as  It  contained  were  admissible  it 
denied  or  if  recollection  of  them  were  dis- 
claimed (Rev.  Codes,  8  8025);  but  the  testi- 
mony of  Bonlware  at  the  Inquest  contained 
much  matter  of  opinion,  and  some  of  pare 
hearsay,  which  In  no  way  tended  to  contra- 
diet  the  particular  facts  or  opinions  given  by 
him  upon  the  trial.  The  admission  In  toto 
of  his  testimony  before  the  coroner's  Jury 
was  wrong,  but  as  the  case  did  not  reach 
the  Jury,  we  are  unable  to  see  bow  the  ap- 
pellant was  prejudiced  by  it 

[II]  The  final  question  is  whethw  the  case 
as  presented  by  tbe  appellant  disdosee  as- 
anmption  of  rlsfe^  We  think  not  The  only 
risk  vrtddi  It  is  claimed  he  assumed  is  that 
of  the  explosion  of  the  dynamite  at  the 
shaft  Whatever  Hie  condition  of  that  dyna- 
mite may  have  been,  and  however  likely  the 
explosion  from  causes  within  his  knowledge, 
tbe  explosion  was  not  so  caused  according  to 
Uie  record,  and  be  had  no  knovrted^  of  tbe 
conditions  from  which  it  prima  fade  did 
proceed.  To  make  a  case  of  assumption  of 
risk  it  is  not  enough  tiiat  the  injured  party 
knew  of  the  thing  from  whldi  harm  might 
come;  he  must  know  and  appreciate  the 
danger  from  which  ba  anffered.  O'Brien  v. 
Corra  Bodc-Island  His.  Co.,  sapra;  Oster- 
holm  V.  Boston  ft  Hont,  et&,  Co.,  40  Uont. 
508,  629,  107  Paa  488.  Paraphrasing  the 
language  of  this  court  in  Hoyse  v.  Northern 
Pac.  By.  Co.,  41  Ifont  272,  108  Pac.  1062, 
we  may  say;  He  assumed  the  risk  of  all 
dangers  incident  to  the  dynamite  at  the  shaft 
as  he  saw  them;  but  he  bad  no  cause  to 
think,  when  be  went  to  work  at  tbe  point 
above,  that  the  dynamite  would  be  exploded 
by  the  negligent  use  of  a  thawer  76  feet 
away,  out  of  his  sight  end  with  which  he 
had  nothing  to  do. 

The  Ju(lf;ment  is  reversed,  and  tbe  cause 
is  remanded  for  retrial. 

BBANTLT,  0.  J.,  and  HOLLOWAT,  J., 
concur. 


WESTERN  MINING  SUPPLY  CO.  t.  MELZ- 
NEB  et  al. 

(Supreme  Court  of  Montana.    Oct  29,  1913.) 

1.  Sales  {§  181*}— Dblivbbt— Suffichnct  or 

EVIDENCB. 

Evidence  lield  to  sustain  a  finding  that 
there  was  not  a  delivery  of  property  claimed  to 
have  been  sold  to  plaintiff. 

lEd.  Note.— For  other  cnsea.  see  Soles,  Cent 
Dig.  II  478-491 ;  Dec.  Dig.  1 181.*] 

2.  New  Tbial  (|  70*)— Gbounds— Insuffi- 

CIBNCT  or  EnoENCK. 

A  new  trial  should  only  be  granted  for  in- 
sufficiency of  tlie  evidence  to  support  the  ver- 
dict where  the  alleged  insufficiency  is  convinc- 
ingly shown;  questions  of  fact  being  primarily 
for  tbe  Jni7*8  determination. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |i  142,  143;  Dec.  Dig.  g  70.*] 


3.  Tbial  ft  48*)— Rbcbptzov  of  BriDBnoE— 
Objeotions  —  BvxniiToi  IffooHXvniiT  xir 

Part. 

If  only  .part  of  tiie  nldenee  smbnuied  In 
an  offer  la  aomissible,  aB  the  erideace  may  be 

rejected. 

[Ed.  Note.— For  other  cases,  see  Tzial*  Cent 
Dig.  I  120;  Dec.  Dig.  |  4&*] 

4.  Apfbai.  anb  Ebboe  (1  1078*)— Bbiefs— Ab- 

OTJMKHT  or  EXCEPTIOHB  —  SlOTlCIEKCT  OT 

AaomcBNT. 

A  bare  statement  In  appeUant's  brief  as 
to  alleged  error  in  giving  a  particular  instruc- 
tion "and  furthermore,  as  to  tills  instruction, 
we  thintc  that  this  error  is  a  breach  of  an  ele- 
mentary proposition  of  law,"  did  not  amount 
to  argument  within  the  rule  that  an  assignment 
of  error  not  argued  will  be  deemed  waived. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4256-4261;   Dec.  Dig.  | 

107a*] 

6.  Tbial  (|  252*)— lN8TBiicnoH»—AFPLiOA- 

BiUTT  TO  Evidence. 

An  instruction  not  based  upon  the  evi- 
dence should  not  be  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  aoe,  596-612;   Dec  Dig.  |  252.*] 

6.  Fbaddulbnt    Cosvetances    a   135*)  — 
Tbansfbb  of  Pkbsonaltt— Delivebt. 

As  against  creditors  and  bona  flde  pur- 
chasers, the  necessity  of  a  delivery  of  person- 
alty sold  could  not  be  obviated  by  some  open, 
vinble,  and  notorious  act  of  ownership  by  the 
purchaser,  under  Bev.  Codes,  f  6128,  providing 
that  every  transfer  of  personalty  is  conclusive- 
ly presumed  to  be  fraudulent  and  void  as  to 
creditors  and  bona  fide  purchasers  if  not  ac- 
companied by  an  immeduite  delivery  and  f<^- 
lowed  by  actual  change  of  possession. 

[Ed.  Notsw— For  other  cases,  see  E^odulent 
Conveyances,  Cent  Dig.  |  427;  Dec  Dig.  | 
136.*] 

7.  Tbiai.  (S  261*)— InerBUOiions— Biquests— 
Modification. 

The  trial  court  cannot  be  placed  In  er- 
ror for  refusing  to  modify  an  Instruction,  un- 
less the  instruction  as  modified  correctly  states 
the  law  and  Is  applicable  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  484.  660,  671,  673,  67S;  Dec.  Dig.  } 
2G1.*1 

Appeal  from  District  Court,  Silver  Bow 
County;  Geo.  B.  Winston,  Judge. 

Action  by  the  Western  Mining  Supply 
Compnny  against  A.  B.  Melzner,  as  admluls- 
traCor  of  John  J.  Qulnn,  deceased,  and  others. 
From  an  order  denj'lng  plaintiff's  motion  for 
a  new  trial  after  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Charles  B.  Leonard  and  Maury,  Temple- 
man  &  Davles,  all  of  Butte,  for  appellant 
James  E.  Healy,  of  Butte,  and  C.  M.  Parr, 

of  Hamilton,  for  respondents. 

HOLLOWAY,  J.  Action  In  conversion. 
The  defendants  prevailed  In  the  lower  court 
and  plaintiff  has  appealed  from  an  order 
denying  It  a  new  trial. 

PlaintlfTs  claim  of  title  to  the  property 
out  of  which  this  controversy  arose  rests 
upon  alleged  purchases  of  it  from  tbe 
Shackleton  &  Whiteway  Construction  Compa- 
ny on  May  29  and  June  26,  1905.  Defend- 
ant Parr  claims  the  same  property  by  virtue 
of  bis  purchase  of  it  at  sherlfTs  sale  follow- 
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tag  an  attaduaent  levied  tm  July  8,  ISOB.  A 
more  detailed  statement  of  the  facts  faitro- 
duces  the  opinion  on  the  former  appeal. 
Western  Mining  Supply  Oo.  t.  Qnlnn.  40 
Mont.  106,  106  Fac.  7S2,  28  L.  B.  A.  (N.  S.) 
214,  13S  Am.  St  Bep.  (02.  20  Ann.  Oaa.  178. 
Upon  tlie  last  trial  the  lesnlt  of  the  contro- 
Tetsj  was  made  to  d^end  upon  the  answers 
to  the  Inquiries:  Was  there  a  sale  of  the 
pn^ertT  by  the  ShaAletmi  &  Whlteway 
Oonstmction  Company  to  plaintiff?  And,  If 
so,  was  Gien  snCh  an  Immediate  d^lrery  and 
actoal  and  eoDttamed  chai^  of  possession 
u  to  aatiafy  tt»  statute  of  fravds?  Rev. 
Codes,  I  6128.  In  onr  consideration  of  the 
mattoi  w«  haTe  not  made  any  distinction 
between  the  plaintiff  and  Us  Immediate  p red- 


While  tb^  are  items  of  eridoice  and  cir- 
eonotances  which  might  have  ralaed  a  doubt 
In  the  minds  of  the  Jurors  as  to  whether 
tboe  waa  any  sale  at  all  by  the  eonstmc- 
tion  company  to  plaintiff,  we  may  assume 
that,  aa  between  the  parties,  there  was  a  val- 
id sal^  and  the  determining  question  then 
Is:  Was  there  a  deUvery  of  possesstra  of  the 
property?  The  only  persons  who  assumed  to 
know  what  was  done  were  Sutter,  who  acted 
for  and  on  behalf  of  the  coDstmctlNi  com- 
pany, and  Famham,  who  acted  for  the  plain- 
tiff. These  two  witnesses  told  the  same 
story ;  and.  If  there  waa  any  delivery  at  all, 
it  occurred  on  June  26,  1906,  and  resnlted 
ttom  the  delivery  by  Suiter  to  Famham  of 
Oie  key  to  the  warefaonse  whldi  contained 
the  balance  of  the  property.  Upon  the  for- 
aer  aroeal  we  held  that  it  there  waa  anch  a 
symbolical  delivery,  and  the  constnietion 
company  thereafter  ceased  to  exercise  any 
ownership  or  control,  it  waa  sufficient  as 
against  the  claim  of  the  attaching  eredlt<nr. 
^'estem  Mining  &  Supply  Ca  v.  Qutnn  et 
aL.  above.  Upon  this  trial  Salter  and  Farn- 
bam  were  required  to  go  Into  details  as  to 
their  transactlcm,  and  in  doing  so  they  testi- 
fied that  the  warehouse  was  entered  only 
through  the  oflQce  door  and  a  basoaent  door, 
the  other  doors  fastening  upon  tbe  inside, 
BDd  that  the  basement  was  occupied  by  one 
Lawior  as  a  livery  bam.  Whether  Famham 
received  a  to  the  basement  la  not  made 
Idaln,  but  In  any  ev&A,  about  the  time  of 
this  sni^iosed  delivery,  Lawior  caused  a  new 
lock  to  be  placed  upon  the  basement  door 
and  retained  tSie  keys  to  that  lock.  Prac- 
tically all  of  the  madiinery,  lumber,  etc.. 
waa  housed  upon  tbe  floor  above  the  livery 
baia  and  access  to  It  had  only  through  the 
olBce  door.  According  to  Suiter  and  Fam- 
ham, that  olBce  door  ires  ftistened  by  means 
of  a  Tale  lock,  and  it  was  through  the  de- 
livery of  the  key  to  that  Tale  lock  by  the 
construction  company,  acting  through  Suit- 
er, to  t3ie  plaintiff,  acting  through  Famham, 
that  deUvery  was  made,  if  made  at  a!tl,  on 
June  26,  1906.  If  this  testimony  had  been 
accepted  the  Jury,  a  different  result  would 
hava  been  zeached;  but  it  waa  not  betlevad 


by  the  jury,  and  It  waa  not  uncontradicted. 
Lawior  and  Parr  each  testified  that  there 
was  not  any  Yale  lock  on  the  office  door  at 
the  time  the  attachm«it  was  levied,  and 
they  and  other  witneasea  testlfled  that  there 
was  not  any  evidence  Uiat  a  Tale  lock  had 
ever  been  on  the  door. 

[1]  Upon  this  contradictory  evidence  It 
waa  for  the  Jury  to  determine  whether  there 
waa  in  tact  any  delivery,  and  tiie  verdict  is 
conclusive  against  the  plaintiff  and  fully  Jns- 
tlfles  the  trial  court's  ruling. 

[2]  A  new  trial  ahonld  not  be  granted  ex- 
cept for  reasons  cogent  and  convincing,  for 
all  questions  of  fact  presented  by  the  evl- 
6eaoB  are  primarily  to  be  solved  by  the  Jury. 
Sutton  V.  Lowry,  80  Mont  462,  104  Pac.  646; 
Welch  V.  Nichols.  41  Mont  485,  110  Pac.  80. 

Complaint  Is  made  of  a  rallng  by  the  trial 
court  excluding  plaintiff's  offer  In  evidoice 
of  the  minute  entry  of  a  meeting  of  the  stock- 
holders of  the  construction  company  author- 
izing Suitw  to  sell  Qie  property;  hat  the 
record  discloses  also  that  plaintiff  offered  as 
an  entlret?  six  typewritten  pages  of  minute 
entries  which  Included,  with  the  entry  au- 
thorising Suiter  to  make  the  aale,  entries  of 
other  meetings  with  reference  to  subjects  en- 
tirely foreign  to  the  matter  before  the  court 

[S]  It  is  the  rule  In  this  state,  and  gen- 
erally tor  that  matter,  that  if  a  party  makes 
an  oifor  of  evidence^  some  of  which  is  ad- 
missible and  some  which  Is  not,  tlie  offer 
may  be  rejected  as  a  wbole^  State  r.  Hanlon, 
88  Mont  667,  100  Faa  1036.  Counsel  can- 
not impose  upon  the  trial  court  the  duty  to 
s^regate  the  admissible  from  that  which 
should  not  be  admitted. 

[4]  Exception  Is  taken  to  instruction  No.  6 
givoi  by  the  court  All  that  Is  said  ot  this 
by  counsel  for  appellant  In  that  portion  of 
their  brl^  deroted  to  argument  Is:  "And 
furthermore,  as  to  this  Instraction,  we  think 
that  this  error  la  the  breach  of  an  elonentary 
pnq^oeltlon  of  law."  It  la  the  rule  In  this 
Jurisdiction  that  a&  assignment  not  argued 
will  be  deemed  waived.  Mette  ft  Kanne  Dis- 
tilling Co.  T.  Lowrey.  30  Mont  124. 101  Pac. 
066;  Foster  v.  WInstanley,  39  Mont  814, 
102  Pac.  574.  The  statement  quoted  above 
cannot  be  dignified  with  the  title  "argument" 
and  hereafter  assignments  thus  treated  wilt 
be  deemed  within  the  rule  above,  for.  if 
counsel  for  appellant  cannot  urge  some  spe- 
cific reason  for  their  objections,  they  ought 
not  to  expect  the  members  of  this  court  to 
do  that  work  for  them. 

[I]  It  may  be  readily  conceded  that  the 
Instruction,  as  given.  Is  erroneous.  In  the 
sense  at  least  that  It  ought  not  to  liave  been 
given.  It  Is  not  founded  upon  the  evidence. 
Either  there  vras  a  delivery  of  tiie  property 
by  the  d^vwy  of  the  key  to  Famham  or 
there  was  not  any  delivery  at  alL  There  is 
not  room  for  another  Inference  from  the 
evidence;  The  court  submitted  to  the  Jury 
the  question'  whether  plaintiff  "by  some  open, 
lislble^  and  notorious  acts  of  ownership"  had 
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taken  actual  possession  of  the  property.  Tbe 
Jurors  may  have  understood  the  Instruction* 
bnt  after  the  most  careful  consideration  we 
are  in  doabt  as  to  whether  we  do.  If  It 
was  the  purpose  of  the  instruction  to  Inform 
the  Jury  that  plalntUT  must  vrove,  not  only 
an  immediate  deUvery,  bat  an  actual  and 
continued  change  of  possession,  the  language 
employed  would  seem  to  come  as  nearly  con- 
cealing tliat  purpose  as  any  that  could  be 
selected. 

[S]  If  it  was  the  intention  to  Inform  flie 
Jury  that  plalntlfl  might,  by  some  open,  visi- 
ble, and  notorious  acts  of  ownership,  obviate 
the  necessity  of  a  ddlTery,  it  Is  <dearly  er- 
roneous as  contradicting  tlie  statute^  Sefr 
tlon  6128,  aboT& 

[7]  However,  the  suggested  modification 
made  by  plaintiff  at  the  wttlement  would 
not  have  aided  the  Instruction  or  made  it 
less  objectionable ;  and  it  is  elementary  that 
a  trial  court  cannot  be  put  In  error  for  re- 
fusing a  suggested  change  of  an  instruction, 
unless  the  instructiou,  as  changed,  correctiy 
states  the  law  and  is  applicable  to  the  facts 
of  the  given  case. 

The  order  of  the  district  court  Is  affirmed. 

Affirmed. 


BRANTLT,  a  J.,  and  SANMEB.  J., 
cur. 


con- 


MZOTT  V.  BIG  BLACKFOOT  MILLING  00. 
(Supreme  Qmrt  of  Montana.   Oct  28,  1918.) 

1.  Appeal  and  Ebsob  (}  1006*)— Findikgb— 
CoNCLnBivEirass  — CoNTLicniva  Bvidikce. 

The  Jury's  finding  on  substantially  conflict- 
ing evidence  will  not  be  reviewed  it  sustained 
by  ttie  trial  eonrt  upon  a  motion  for  new  trial. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  8948^^8960; 
Dec  IMg.  I  1006.*] 

2.  Evidence  (|  698*)— Findings. 

The  fact  tnat  several  witneBses  contradicted 
plaintiff's  Qosupported  statetnent,  did  not  make 
his  statement  a  mere  scintilla  of  evidence  so 
as  to  be  insufficient  to  support  a  verdict  for 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2460-2462 ;  DecTbig.  |  B8S.*] 

8.  New  Tbiai.  (|  70*)  —  iHSUFnoiEWOT  or 

Evidence. 

The  district  court  has  a  certain  discre- 
tion in  the  granting  or  retnai^  a  new  trial  od 
the  ground  tliat  the  verdict  is  not  supported  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  1^  143;  Dec.  Dig.  S  70.*] 

Appeal  from  District  Court,  Mlssonla  Coun- 
ty; F.  a  WdMter,  Judge 

Action  tuy  Ttaady  Lisott  against  the  Big 
Blackfoot  Ifllling  Company.  From  a  Judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Afi3rmed. 

Henry  0.  Stiff,  of  Missoula,  for  appellant 
Harry  H.  Parsons  and  Albert  Beeancon,  both 
of  Missoula,  for  respondoit 


BRANTLT,  C.  J.  The  plaintiff  recovered 
a  Judgment  for  damages  for  a  personal  Inju- 
ry suffered  during  the  course  of  his  employ- 
ment by  the  defendant  The  defendant  has 
ai^iealed  from  tbe  Judgment  and  an  order 
denying  Its  motion  for  a  new  triaL 

The  plaintiff  was  employed  by  defendant  at 
its  logging  camst  near  St  Begla,  in  Missoula 
comity.  The  work  assigned  to  him,  and  In 
wUch  lie  was  engaged  at  tba  time  be  was 
injured,  was  the  moving  of  logs  along  a  skid- 
way  to  a  point  at  wlildi  fb^  could  be  piled 
or  "decked,"  so  that  they  could  be  conven- 
iently loaded  upon  sleighs  or  wagons  for 
transportation  to  defendant's  mllL  His  of- 
fice was,  by  the  aid  of  an  assistant,  to  con- 
trol Uie  movement  of  the  logs  by  the  use  of 
a  canthook  down  the  decline  ot  the  dddway ; 
tie  bdng  on  one  side,  and  the  assistant  on 
the  other.  It  Is  alleged  that  the  defendant 
failed  to  exercise  ordinary  diligence  to  fur- 
nish tbe  plaintiff  a  reasonably  safe  place  In 
whlcta  to  woA,  in  that  the  pa&my  along 
whidi  tiie  plalntlfl  was  required  to  waUc 
while  moving  the  logs  was  unsafe  and  dan- 
gerous by  reason  of  the  existence  Uiereln  of 
a  hole  caused  by  the  removal  of  a  stump  by 
the  defmdant  In  clearing  tbe  ground  for  tbe 
lAldway ;  that  the  hole  was  covered  by  pro- 
truding roots,  leaves,  and  other  loose  mate- 
rials, BO  that  it  could  not  be  seen;  that 
whOe  moving  a  log  the  plaintiff  stepped  Into 
tbe  hole,  and  fell ;  and  tliat,  bedng  thus  com- 
pelled to  release  the  handle  of  the  canthook 
which  be  had  fastened  upon  the  log,  he  was 
caught  by  It  as  it  was  forced  over  by  the 
weight  of  the  log,  and  snstained  a  fracture 
of  his  left  leg  below  the  knee,  resulting  in 
his  permanent  disability.  The  defendant  de- 
nied negligence  in  tbe  particular  chained, 
and  allied  the  usual  defenses  of  contribu- 
tory negligence  and  assumption  of  risk.  The 
plaintiff  having  adduced  sufficient  evidence  to 
make  a  prima  fade  case,  the  defendant  un- 
dertook to  rebut  and  overcome  it  by  show- 
ing (1)  that  there  was  no  hole  or  other  sim- 
ilar defect  in  the  pathway,  and  (2)  that  up- 
on the  assumption  that  there  was,  plaintiff 
contributed  to  his  own  injury  by  the  course 
he  pursued  In  handling  tbe  log  by  which  he 
was  caught  The  plaintiff  was  the  only  wit- 
ness who  testified  to  the  existence  and  condi- 
tion of  the  hole.  Several  witnesses  who 
were  employed  by  the  defendant  at  the  time. 
Including  the  boss  who  selected  the  ground 
and  superintended  the  construction  of  the 
Bkldway,  testified  direcUy  to  the  contrary. 
These  and  other  witnesses— about  an  equal 
number  on  either  side — testified  concerning 
the  propriety  of  the  course  pursued  by  the 
plaintiff  In  doing  the  work ;  tbe  opinions  ex- 
pressed by  them  being  directly  in  confilct 

[1-8]  Counsel  argue  tliat  the  testimony  of 
plaintiff  as  to  the  existence  of  the  hole  was 
completely  rebutted  by  the  testimony  of  de- 
fendant's witnesses,  with  tbe  result  ttmt 
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there  was  no  sabstantlal  erideiee  to  Bostain 
tbe  flndUuc  of  tbe  Jury  on  this  laaae,  and 
bence  tbe  district  court  should  bare  ordered 
a  new  triaL  We  have  held  In  many  cases 
that  the  effect  and  value  of  evidence  Is  ad- 
dteaaed  ezdoslTely  to  the  jury,  and  that 
tbdr  flndlns  thereon,  when  It  presents  a  snb- 
Btantlal  conflict,  and  has  been  examined  and 
adopted  by  the  trial  court  upon  a  motion  for 
a  new  trial,  is  not  subj^  to  review  by  this 
court.  CSonosel's  argument  implies  the  con- 
cession tbat  tbe  plaintiff's  unsupported  state- 
meaot  required  a  submission  of  tbe  case  to  tbe 
Jniy;  In  other  words,  that  there  was  sub- 
stantial evidence  to  support  bis  case.  The 
fact  that  several  witnesses  contradicted  blm, 
did  not  render  his  statement  so  improbable  as 
to  rednoe  it  to  a  mere  semblance  or  scintilla 
of  erldenee  Insufficient  to  support  a  verdict 
The  court  was  not  authorized  to  Ignore  It, 
for  Che  tsetlmony  of  a  single  witness  who  is 
oUitled  to  fnU  credit  im  sufficient  for  tbe 
proof  of  any  fact  except  perjury  and  trea- 
son. Bev.  Godei^  |  7861.  The  Jury  are  not 
bound  in  ai^  case  to  decide  in  conformity 
with  the  declaration  of  any  number  of  wlt- 
nenes  as  ag^ilnst  a  less  number,  or  against 
a  inesnmption  or  other  evidence  satisfying 
their  minds.  Section  8028.  These  rules  ap- 
ply as  well  to  tiie  evidence  touching  tbe  ex- 
istence of  the  hole  as  to  the  evidence  touch- 
ing the  mode  adopted  hy  the  plaintiff  in  do- 
ing the  wrak.  It  is  tn»  that  the  evidence 
as  a  whole  as  it  appears  in  type  seems  to  pre- 
ponderate against  the  verdict;  hut,  since  it 
presents  a  sobstantlal  conflict,  we  may  not 
aiV  that  tbe  district  court  abased  the  dis- 
cretion lodged  in  it  in  sndi  cases  to  grant  or 
refuse  a  naw  tiiaL  Schatzlein  Paint  Co.  v. 
Passmoie,  26  Mont  500,  68  Pac.  lllS ;  Camp- 
bdl  T.  Glty  'of  Gitiat  Falls,  2t  Mont  37,  68 
Pac  114;  MuUen  v.  City  of  Butte.  87  Mont 
183,  96  Pac:  607;  Jj^ane  v.  Butte  Electric 
By.  Co.,  87  Bfont  664,  07  Pac  1038. 
Tbe  judgment  and  order  are  affirmed. 

HOLLOWAX  and  SANMEB^  13^  concur. 


Bbc  parte  DE  TOBB. 
(Supreme  Court  of  New  Mexico.  Oct  14, 1913.) 

^SyBobM  H  th9  Court.) 

1.  Cbeuxiial  Law  d'  0*)  —  Coxhon-Law 
Cum. 

Common-law  crimes  are  recognised  and 
ponisbed  In  New  Mexico,  by  virtue  of  section 
3422,  OoDp.  Laws  1807,  wbich  provides,  "In 
criminal  cases,  tbe  common  law,  as  recognised 
by  tbe  United  States  and  tbe  several  states  of 
tne  Union,  shall  be  the  rale  of  practice  and  de- 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8w  9 ;  Dec  Dig.  8  9.*] 

2.  CBoaNAi.  IiAW  (I  0*)  —  Common-Law 
Cbimeo— "Becoofizbd"— "Kho  w  N.* ' 

Tbe  word  "reoognlze,"  need  in  tbe  above 
sectlooi.  Is  ^ven  varioos  slgnlfieations  by  the 


lexicographers.  Webster,  among  other  defini- 
tions, demies  Its  meaclDg  to.  be,  "to  avow  knowl- 
e^e  of ;  Century  Dictionary,  "to  know  again." 
Webster  defines  tbe  meaning  of  tbe  verb  "know" 
to  be,  among  others  given,  "to  recognize."'  In 
tbe  above  section  the  word  "recognised"  was 
used  in  tbe  sense  of  "known,"  and  as  used  was 
intended  to  adopt  the  common  law  of  crimes, 
aa  known  in  the  United  States  and  the  several 
states  of  tbe  Union,  which  was  tbe  common  law. 
or  lex  non  scripts  of  England,  as  it  existed  at 
the  time  of  the  Independence  of  the  United 
States,  supplemented  and  modified  by  sach 
Biitisb  statutes  as  were  of  a  general  natare  and 
not  local  to  that  kingdom. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  8,  9;  Dec  Dig.  }  9.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6006;  vol.  0.  p.  3043.] 

3.  STATxm»  (8  241*)— Pkhal  Laws  —  Con- 

STBUCnON, 

Penal  statutes  are  to  be  strictly  construed, 
but  are  not  to  be  subjected  to  a  strained  or  un- 
natural construction  in  order  to  work  exemp- 
tions from  tiielr  penalties.  Such  statutes  are  to 
be  interpreted  by  tbe  aid  of  tbe  ordinaigr  ruies 
for  the  construction  of  statutes,  and  with  tbe 
cardinal  object  of  ascertaining  the  legislative  in- 
tention. 

[Ed.  Note. — For  otiier  cases,  see  Statutes, 
Cent  Dig.  8t  322,  323 ;  Dec  Dig.  {  241.*] 

4.  Statutbs  (8  161*)— Repeal. 

Where  a  statute  does  not  specifically  repeal 
or  cover  the  wh(de  ground  occupied  by  uie  com- 
mon law,  it  repeals  It  only  when,  and  so  far  as, 
directly  and  irreconcilably  opposed  in  terms. 

[Eld.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  88  230-234 ;  Dec  Dig.  8  161.*1 

6.  Habeas  Corpus  d  80*>— Oboundb— Esbob 

in  MmzMus. 

Where  a  party  Is  confined  in  prison,  thr 
l^alit^  of  the  Imprisonment  does  not  rest  upon 
the  mittimus,  hut  upon  the  judgment,  and  a 
prisoner  who  has  been  I^ally  and  property  sen- 
tenced to  prison  cannot  obtain  Us  discharge 
simply  because  tben  is  an  imperfection,  or  er^ 
ror,  in  the  mittimus. 

[Ed.  Mote.— For  other  cases,  see  Habeas  Cor* 
pus,  Cent  Dig.  8  25;  Dec.  Dig.  |  80.*] 

6.  Cbiuinal  Law  (8  1206*)  —  Ooumok-Law 

CBIMES— PumSHMEKT. 

While  common-law  crimes  are  recognized 
and  punished  in  this  state,  oommon-law  penal- 
ties are  not  inflicted,  but  the  punishment  there- 
for is  prescribed  by  section  1064,  Comp.  Laws 
1897. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent  Dig.  88  3271-3277,^79.  8280;  Dec. 
Dig.  8  120a*] 

7.  Habeas  Cobptts  (8  92*)— Bues^Watvib. 

Where  petitioner,  in  his  application  for  the 
writ  of  habeas  corpus,  sets  forth  certain  grounds 
for  bis  discbarge,  which  his  counsel  fail  to  dis- 
cuss in  their  brief,  or  apon  tbe  argument  of  the 
case,  the  court  assume  that  such  points  are 
waived,  and  will  not  consider  the  same. 

[E}d.  Note.— For  other  cases,  see  Habeas  Cor- 
^^^Cent  Dig.  88  81.  83,  87-96;  Dec  Dig.  | 

(AdditUnui  SyUabiu  by  Editorial  Btaf.) 

8.  Statutes  (S  183*)— CoHSTBUonoif. 

Where  the  language  of  a  statute  is  doubt- 
ful, or  an  adherence  to  the  strict  letter  would 
lead  to  injustice,  absurdity,  or  contradiction,  the 
statute  will  be  construed  according  to  its  spirit 
or  reason,  even  though  this  necessitates  the  re- 
jection of  words  and  substitntion  of  others. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  8  261;  Dec  Dig.  8  183.*] 


•For  etlter  easts  see  same  ttvle  and  section  NUUBBR  In  Dec.  Dig.  a  Am.  XMg.  Key-Nc.  B«rl«e  *  Bep'r  Indnss 
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9.  STATnTEB  (J  217*)— CoTTaTBTJCnON— TEAira- 
LATION. 

Id  constrQing  a  statute  which  was  translat- 
ed into  Spanish  prior  to  its  enactment,  where 
the  Lq^alatiire  was  composed  in  large  part  of 
members  speaking  Spanish  almost  excluaively, 
it  is  proper  to  consult  the  Spanish  translation 
to  ascertain  the  legialatiTe  intent. 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent  Dig.  §  293 ;  Dec  Dig.  %  217.'3 

10.  Escape  (j  4*)  —  Natukb  of  Oitenbb  — 
Felony. 

A  prison  breach  bj  a  person  confined  on  a 
felony  charge  is  a  felony  under  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent. 
Dig.  S  5;  Dec  Dig.  }  4.»] 

11.  C&IMINAI.  Law  (I  1206*)— PUHISHMENI  — 
"PSBSCBIBED  BT  LAW." 

As  used  in  Comp.  Laws  1897,  }  1054,  pro- 
viding the  punishment  for  a  criminal  convicted 
of  a  felony  for  which  no  punishment  is  "pre- 
scribed by  law,"  the  phrase  quoted  means  pre- 
scribed vy  ctatute  law,  not  by  common  law. 

[Ed.  Note.— EV)r  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fiS  3271-327778279,  8280;  Dec 
Dig.Sl206.« 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  5520,  5521.] 

Original  application  by  H.  C.  De  Vore  for 
wtlt  ot  habeas  corpus.  Writ  Issued,  and 
hearing  liad  on  return  thereto.  Writ  quash- 
ed,  and  prisoner  remanded. 

Reoehan  &  Wright,  of  Santa  Fg,  for  peti- 
tioner. Frank  W.  Clancy,  Atty.  Oen.,  for 
the  Statft 

BOBSRTS,  0.  J.  This  is  an  original  apidi- 
catlon  for  the  writ  of  habeas  corpus  by  EL 
G.  De  Tore,  who  pleaded  guilty  to  an  Indict- 
ment returned  agalmt  liim  by  the  grand  jury 
of  Otero  county,  on  the  29th  day  of  October, 
1912,  charging  him  wilSx  the  otrense  of  "prls- 
on  breach,"  upon  which  plea  of  guilty  he 
was  sentenced  by  the  district  court  to  serve  a 
term  in  the  state  penitentiary  of  not  less  than 
10,  nor  more  than  12  years.  He  bases  his 
right  to  the  writ  upon  the  following  grounds: 
(1)  Prison  breach  Is  not  a  statutory  offense 
In  New  Mexico,  and  the  common  law  of 
crimes  is  not  in  force  in  this  state;  (2)  ad- 
mitting the  common  law  of  crimes  to  be  -in 
force  In  New  Mexico,  the  punishment  Inflict- 
ed was  not  authorized  under  such  law;  (3) 
the  sentence  imposed  Is  violative  of  section 
13,  art  2.  of  the  state  Constitution. 

[1]  1.  It  Is  admitted  by  the  Attorney  Gen- 
eral  that  there  is  no  statute  in  New  Mexico 
defining  the  crime  of  prison  breach,  and  pro- 
viding punishment  therefor.  Counsel  for  pe- 
titioner and  the  state  agree  that  petitioner 
was  indicted  and  sentenced  for  a  common- 
law  offense,  and  it  necessarily  follows  that  If 
the  common  law  of  crimes  is  not  in  force  In 
this  state,  the  petitioner  is  unlawfully  re- 
BtraLued  of  his  liberty,  as  the  district  court 
would  have  no  Jurisdiction  of  such  an  of- 
fense. The  initial  question,  therefore,  to  be 
determined  is  wbether  or  not  the  common 
law  of  crimes  is  in  force  in  this  state.  It  Is 
conceded  that  if  such  law  was  in  force  prior 


to  the  adoption  of  the  Const! tntlon,  It  was 
carried  forward  by  the  Constttntlon  as  the 

law  of  the  state. 

New  Mexico  was  acquired  by  the  United 
States  from  Mexico  by  the  Treaty  of  Guada- 
lupe Hidalgo,  February  2,  1848.  The  com- 
mon law  was  not  recognized  by  Mexico,  and 
had  no  place  In  the  Jnrl^rudence  of  New 
Mexico  prior  to  its  cession  to  the  United 
Statea  Omsequently  it  would  require  a  spe- 
cific enactment,  by  Congress,  or  the  terri- 
torial Legtolature,  to  adopt  the  common  law. 
It  is  not  claimed  that  Congress  so  legislat- 
ed, but  the  Attorney  General  does  contend 
that  the  twritorial  Legislature,  in  1851,  by 
section  18  of  an  act  entitled  "An  act,  regu- 
lating the  practice  In  the  district  and  Su- 
preme Oourte  of  the  territory  of  New  Mex- 
ico," made  tiie  common  law  of  England  the 
rule  of  practice  and  dedsirai  in  criminal 
cases.  The  section,  which  Is  Incorporated  in- 
to a  I*  1897  as  section  8422,  reads  as  fol- 
lows; "In  criminal  cases,  the  oommon  law, 
as  recognized  the  United  States  and  the 
several  states  of  the  Union,  shall  be  the  rule 
of  practice  and  dedaion."  On  behalf  of  the 
petitioner  It  is  urged  that  this  statute  was 
Ineffectnal  to  adopt  the  oommon  law  as  a 
part  of  our  criminal  juriai^ndenoe,  because^ 
In  the  United  States  courts  common-law 
crimes  are  and  were  not  punishable,  and  such 
law  is  In  such  courts  merely  a  source  of  defl* 
niUon,  and.  further,  that  at  the  time  of  the 
enactment  of  the  above  secthm  the  common 
law  of  crimes  was  not  universally  recognized 
by  the  several  states  of  the  Union.  As  re> 
markable  as  it  may  appear,  the  effect  of  the 
statute  has  never  before  been  presented 
squarely  to  the  Supreme  Court  of  tbe  t»rl- 
tory  or  state. 

In  tbe  case  ot  Torltory  r.  Weller,  2  N. 
M.  470,  the  section  was  referred  to  by  Chief 
Justice  Axt^l,  but  its  scope  was  not  discussed. 
In  the  case  of  Borrego  v.  Territory,  8  N.  M. 
446,  46  Pac  349,  the  court  quoted  the  section, 
and  said:  "By  providing  that  the  cooimon 
law,  as  recognized  by  the  United  States  and 
tbe  several  states  of  the  Union,  should  be  the 
rule  of  practice  and  decision  In  the  territory, 
the  Legislature  has  vested  the  Supreme 
Court  with  jurisdiction  to  review  judgments 
in  criminal  cases  by  writ  of  error." 

And  later.  In  the  case  of  Territory  v.  Her- 
rera,  11  N.  M.  129,  66  Pac.  523.  the  terri- 
torial Supreme  Court  again  referred  to  this 
section,  and  held  that  under  its  provisions 
the  common-law  rule,  which  it  evidently  con- 
sidered to  have  been  adopted  thereby,  requir- 
ed tbe  court,  In  a  capital  case,  before  pro- 
nouncing sentence  upon  the  defendant,  to  ask 
blm  "if  he  had  anything  to  say  why  sentejice 
should  not  be  pronounced,"  in  the  absence  of 
a  statute  dispensing  tberewitb. 

In  tbe  case  of  Territory  v.  Montoya,  de- 
cided by  the  state  Supreme  Court,  and  re- 
ported in  125  Pac.  622,  Mr.  Justice  Hanna, 
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spettkli^  for  the  court,  mjui  '7h«  comnioD 
law  of  crimes  Is  In  force  In  New  Mexico  ex- 
c^t  wba%  It  may  have  been  r^)ealed  or 
Dwdifled  by  stntote."  Bnt  It  will  be  noted 
ttiat  tbe  qnestlMi  was  not  directly  Involved 
In  tbe  ease,  and  therefore  tbe  language  nu^ 
be  cnuAdered  obttw  dictum. 

It  la  intereatliv  to  note  tliat  In  each  of  tbe 
aboro  caaes  tbe  court  seemingly  treated  tbe 
abore  statute  fts  baTlng  adopted  the  common 
inw  of  crfanefl  In  New  Mextco^  without  ques- 
tion. The  cases  cannot  be  considered  con- 
trolling anth^ty,  however,  because  the 
questUn  was  not  directly  InTDlvedt  u  in  none 
of  the  cases  was  the  defendant  being  prose- 
cuted for  a  common-law  crimei.  It  Is  there> 
fore  the  dn^  of  Uda  court  to  determine,  as 
an  original  inoposiUon,  the  queatlon  of  the 
effect  of  the  autute. 

[2]  Counsel  for  petitioner  admits  that  it 
was  the  Intentlott  of  (he  Leglslatare,  by  the 
adoption  of  Oie  section  In  question,  to  Incor- 
porate Into  the  terrltoiAal  law  common-law 
crimes,  but  InslstB  that  the  language  employ- 
ed will  not  permit  the  court  to  give  effect  to 
smA  Intention.  If  It  be  true  that  the  Legis- 
lature ao  Intended,  and  certainly  no  otber 
purpose  Is  apparent,  then  It  Is  the  duty  of 
the  court  to  CLve  effect  to  such  intention,  If 
It  can  be  done  without  unreasonably  perrert- 
Ing  tbe  language  employed.  Tbe  difficulty  Is 
occasioned  by  the  words  used,  vis.,  "recog- 
maed  by,"  for  fbe  United  States  has  neror 
recognized  tbe  common  law  of  Bngland,  if 
by  that  term  Is  meant  "adopted"  or  "applied" 
as  a  rule  of  decision.  As  stated,  there  Is  no 
common  law  of  tbe  United  States ;  tbe  com- 
mon law  la  merely  a  source  of  definition.  8 
Cya  386;  U.  B.  t.  Palmer,  S  Wheat.  610,  4 
L.  Ed.  471;  U.  S.  t.  Hudson,  7  Crandi.  32.  S 
L.  Ed.  258;  U.  8.  T.  Brltton,  108  U.  8.  199, 
2  Sup.  Gt  531.  27  L.  Bd.  688. 

[}]  Prior  to  1848  New  Mexico,  as  hereto- 
fore observed,  was  a  part  of  tbe  republic  of 
Mexico,  and  subject  to  the  laws  of  that  conn- 
try,  and  such  laws  were  of  course  retained 
in  the  territory,  except  in  so  far  as  modified 
by  the  laws  of  the  United  SUtea  or  tbe  terri- 
tory. In  Mexico  the  common  law  was  un- 
known, and  It  is  hardly  to  be  presumed  that 
the  Legislature  of  New  Mexico  wonid  Intend 
to  make  the  common  law  the  source  of  defini- 
tion for  a  system  of  laws  In  no  wise  related 
to  tbe  common  law.  Having  become  a  part 
of  an  Anglo-Saxon  nation,  it  la  evident  tbe 
lawmaking  power  was  attempting  to  con- 
form the  criminal  laws  of  the  territory  to 
the  costoms  and  instltntlons  of  that  race  of 
people,  and  so  attempted  to  adopt  the  com- 
mon law  in  so  far  as  It  applied  to  public 
wrongs.  Penal  statutes  are  of  course  to  be 
strictly  construed,  but  th^  are  not  to  be 
subjected  to  any  atralned  or  unnatural  con- 
struction in  order  to  work  exemptions  from 
their  penalties.  Such  statutes  must  be  in- 
terpreted by  the  aid  of  the  ordinary  rolea  for 
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I  the  construction  of  statntea,  and  wlUi  the 
I  cardinal  object  of  ascertaining  the  intention 
of  the  Legislature.   36  Cyc.  1183. 

In  the  case  of  U.  S.  v.  Winn,  Ted.  Caa.  No. 
16,740,  Mr.  Justice  Story  says:  "And  where 
a  word  is  used  in  a  statute  which  has  vari- 
ous known  algnlficatlons,  I  know  of  no  rule 
that  requires  the  court  to  adopt  one  In  pref- 
erence to  another  sirnxdy  because  It  Is  more 
restrained,  If  the  objects  of  the  statutes 
equally  apply  to  the  largest  and  broadest 
sense  of  the  word.  In  short.  It  appears  to 
me  that  the  propv  conrae  In  all  these  cases 
Is  to  search  out  and  follow  the  lame  Intent 
of  the  Le^latnre,  and  to  adopt  that  sense 
of  tbe  words  which  barmmiiaes  beat  with  the 
context,  and  promotes  in  the  fullest  manner 
tlie  apparent  policy  and  objecta  of  the  Leg- 
ialature." 

And  the  rule  relative  to  construction  of 
criminal  statntea  la  thua  stated  the  Su- 
preme Court  of  Massachusetts,  In  the  case 
ot  Oommonwealtb  v.  Lorlng.  8  Pick.  870: 
"Bnt  it  la  said  that  penal  statutes  admit  ot 
no  latitude  of  construction ;  that  they  are  to 
be  tak«i  strictly,  word  for  word,  let  the  con- 
sequences be  what  they  may.  It  is  true  it  is 
80  laid  down  aa  a  general  rule,  and  the  rea- 
son U  that  the  court  shall  not  be  allowed  to 
make  tiiat  an  offense  which  is  not  so  made 
by  tbe  leglalatlTe  enactment  Bnt  the  rule 
does  not  exclude  the  application  of  common 
sttae  to  the  twms  made  nae  of  in  the  act,  in 
order  to  avoid  an  absurdity  which  the  L^ls- 
latnre  ought  not  to  be  presumed  to  have  In- 
toided.  There  are  cases  which  show  this, 
although  precedttkts  would  not  be  required  to 
sustain  so  reasonable  a  doctrine." 

CI]  The  fundamental  rule  In  the  construc- 
tion of  a  statute  Is  to  ascertain  and  give  ef- 
fect to  the  intention  of  the  Legislature.  The 
Intention,  of  course,  mnst  be  the  Intention  ex- 
pressed in  the  statute,  and  where  the  mean- 
ing of  the  language  employed  is  plain,  it  must 
be  given  effect.  But  where  the  language  of  a 
statute  Is  of  doubtful  meaning,  or  wh«re  an 
adherence  to  the  strict  letter  would  lead  to 
injustice,  absurdity,  or  contradictions,  the 
doty  devolves  upon  the  court  of  ascertaining 
the  true  meaning.  36  Cyc.  1106.  And  it  Is 
a  well-settled  rule  In  the  construction  of  a 
statute  that  tbe  spirit  or  reason  of  a  law  will 
prevail  over  its  letter,  especially  where  the 
literal  meaning  is  absurd  (36  Cyc.  1108),  and 
words  may  be  rejected  and  others  substituted. 
James  v.  United  States  Fidelity  &  Guarantee 
Co.,  133  Ky.  313.  117  8.  W.  41L 

In  dealing  with  this  snbject,  Mr.  Endllch. 
in  his  work  on  Interpretation  of  Statutes 
(page  400,  f  285)  saya:  "Where  the  language 
of  a  statute,  In  its  ordinary  meaning  and 
grammatical  constmctlon,  leads  to  a  manifest 
contradiction  of  the  apparent  purpose  of  the 
enactment,  or  to  some  Inconvenience  or  ab- 
i  surdity,  hardship,  or  Injustice  presumably 
I  not  Intended,  a  constraetton  may  be  put  upon 
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It  wUcb  modifies  the  meaning  of  the  words 
and  eTen  tbe  stracttire  of  the  sentence.  This 
Is  done  sometimes  by  giving  an  onnsnal 
meaning  to  particular  words,  sometimeB  by 
altering  their  collocation,  or  by  Interpolating 
other  words,  under  the  influence,  no  doubt, 
of  an  irresistible  conviction  that  the  Legis- 
lature could'not  i>osslbly  have  intended  what 
its  words  signify,  and  that  the  modifications 
thus  made  are  mere  corrections  of  careless 
language,  and  really  give  true  intention." 

The  word  "recognize"  is  given  various  sig- 
nifications by  the  lexicographers.  Webster, 
among  other  definitions,  defines  its  meaning 
to  be,  "to  avow  knowledge  of."  One  defini- 
tion, found  in  Century  Dictionary,  is  "to 
know  again" ;  a  definition,  given  the  verb 
"know,"  by  Webster,  is  "to  recognize."  The 
word  could  not  have  been  used  In  the  sense 
of  "adopted"  or  "practiced,"  for,  as  already 
shown,  the  United  Statra  did  not  adopt  the 
common  law.  The  United  States  courts  "rec- 
ognized" it  only  in  the  sense  that  it  was 
"known"  to  such  courts.  The  common  law 
was  known  in  the  "United  States  and  the 
various  states  of  the  Union,"  but  was  not 
adopted  as  the  rule  of  practice  and  decision 
In  the  United  States,  nor  all  of  the  states. 
The  common  law  of  crimes,  as  known  In  the 
United  States  and  the  various  states  of  the 
Union,  was  of  coarse  the  lex  non  scripta  of 
England,  as  It  existed  at  the  time  of  the  In- 
dependence of  the  United  States,  supplement- 
ed and  modified  by  such  British  statatea  as 
were  of  a  general  nature  and  not  local  to 
that  Ungdom.  And  where  adopted  by  any 
states  only  such  parts  were  carried  into  the 
body  of  the  law  as  were  applicable  to  the 
conditions  of  the  ad^^ting  atat^  and  not  in 
conflict  with  its  Oonatitatlon  and  laws. 
WbUe  the  common  law  of  crimes  was  not 
the  rule  of  practice  and  decision  in  many  of 
the  states  in  1851,  when  this  statute  was 
«iacted,  still  it  was  recognized  by  the  United 
States  and  all  the  states,  if  the  term  be 
used  in  the  sense  of  "known";  for  all  the 
courts,  both  national  and  state,  were  neces- 
sarily familiar  with  the  common  law.  If  we 
ascribe  to  the  word  "recognised"  the  mean- 
ing of  "known,"  the  question  of  the  proper 
construction  of  the  statute  and  its  effect  Is 
easy  of  solution.  This,  we  think,  may  proper- 
ly be  done  without  going  to  the  eztreme 
sanctioned  by  many  of  the  courts  in  the  om- 
stroction  of  statutes,  in  order  to  gin  effect 
to  the  legislative  Intent 

That  this  is  the  proper  construction  of  the 
section  we  think  is  made  more  manifest  by 
a  resort  to  the  history  of  the  time  when  this 
law  was  enacted,  and  its  passage  through  the 
Legislature.  At  the  time  of  the  acQulsltlon 
of  New  Mexico,  its  people  used  the  Spanish 
language  exclusively,  and  very  little  English 
was  spoken.  Three  years  thereafter,  when 
this  section  was  enacted,  the  House  of  Rep- 
resentatives was  composed  of  18  native  dti- 


■ens  of  the  territory,  and  bnt  6  OngUsh- 
speaking  represeatatlTeB,  while  tlie  couneU 
was  made  up  of  10  native  dtlsens,  and  2 
Anglo-Americans.  Every  act  introduced  was 
necessarily  translated  Into  either  English  or 
Spanish,  according  to  the  language  in  which 
it  was  originally  drawiL  The  act,  of  which 
this  section  was  a  part,  was  originally  in- 
troduced in  the  English  language,  in  its  pres- 
ent form.  It  was  translated  into  the  Spanish 
prior  to  its  enactment  as  follows:  "En  caus- 
es crlmlnales  la  ley  comun  conodda  en  los 
Estados,  y  los  varies  Estados  de  la  Union, 
sera  la  regla  para  la  practlca  y  la  decision." 

[I]  The  word  used  in  the  Spanish  transla- 
tion, to  express  the  meaning  of  the  word 
"recognized"  in  the  original  En^h  bill,  it 
will  be  noted  was  "conodda"  which  means 
"known."  The  correct  word,  whidi  should 
have  been  employed  to  express  the  same 
meaning  In  Spanish,  would  more  properly 
have  been  **reconoclda,"  nevertheless  the 
word  used,  "conodda,"  meaning  "known," 
shows  clearly  the  legislative  intent  to  adopt 
Uie  common  law  as  known  In  the  United 
States  and  the  various  states  of  the  Union, 
and  would  warrant  the  construction  which 
we  have  placed  upon  the  act. 

In  the  case  of  Douglass  v.  Lewis,  3  N.  M. 
(Olid.)  596,  0  Paa  877,  Justice  Henderson, 
speaking  for  the  territorial  Supreme  Court, 
says:  "This  statute  was  enacted  in  186i£. 
We  are  warranted  in  looking  back  to  that 
P^od  to  ascertain  the  surroundings  of  ttie 
Legislature,  the  language  in  which  the  act 
was  passed,  the  dlfflcnltr  and  improbaUlity 
of  a  verlMUly  correct  tran^tlon  into  Eng- 
lish, and  determine  by  these  and  other  con- 
siderations what  was  meant  by  the  use  of 
the  wrads  and  somewhat  obscnra  phrases 
employed  in  the  section  as  It  now  appears 
in  the  statutes  of  the  territory."  See,  also, 
86  Cyt  1117. 

If  the  above  statement  of  Qie  role  Is  cor> 
reet,  we  may  properly  consult  the  Spanish 
translation  of  the  act,  and  profit  by  such 
light  as  it  may  shed  upon  the  meaning  of 
the  language  used,  irtiere  amUgnons  and  nn- 
cwtain  words  have  been  emplt^ed  to  express 
the  legislatlTe  Intent,  where  it  appears  that 
such  translation  was  made  before  the  enact- 
ment of  the  statute,  and  was  before  the  Leg- 
lalatnre  during  the  consideration  of  the  meas- 
ure. Of  course  the  court  must  necessarily 
be  governed  by  the  language  of  the  original 
act,  and  Is  not  authorized  to  look  to  the  lan- 
guage employed  in  the  translated  bill  or  act 
and  base  its  dedslon  thereon  (section  3S00, 
C.  L.  1887),  but  certainly  It  Is  warranted  in 
resorting  to  all  legitimate  facts  and  drcum- 
stances  which  will  aid  it  In  arriving  at  the 
true  meaning  of  words  of  doubtful  import 
found  therein. 

If  we  have  correctly  Interpreted  the  sec- 
tion. It  necessarily  follows  that  the  terri- 
torial L^tialatore  adopted  the  common  law. 
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■as  theinle  of  pcsctl »  and  dedslOD  In  crim- 
loal  eases,  tbertlv  Inoorponttng  into  tbe 
body  ol  onr  law  the  commoa  Uuw^  lex  non 
-saiptaof  EnnUiwa,  and  sach  Bctttth  etatates 
of  a  general  natnre  not  local  to  that  king- 
dom, Mr  In  conflict  with  tbe  Owrtltatlon  or 
laws  o(  tiie  Untted  Statee,  nor  «f  tbla  terrl- 
tory,  -whldi  wece  applicable  to  -otir  -condition 
and  dnnmutaBCes,  and  wblcb  irere  In  force 
at  tfee  time  of  o«r  separation  from  the  moth- 
er cooDtry.  That  this  was  tbe  effect  of  the 
statute  Is  settled  by  repeated  dedsdons  of 
tbe  territorial  Supreme  Court  and  the  state 
eoort,  in  constndng  section  2STI,  G.  U  189T, 
wWch  provides:  "In  all  the  coorts  In  this 
territory  tbe  common  law  as  recognized  In 
the  United  Ststea  of  America.  «ball  be  the 
rnle  of  practice  and  dedslon." 

It  was  urged  In  this  case  by^  1^  Attorney 
General  that,  eren  admitting  that  section 
3422  was  Invalid  and  inelfectaid,  the  common 
law  of  crimes  was  adopted  by  the  section 
Just  quoted,  as  Ibe  language  tber^  employ- 
ed was  Bufflciently  broad  and  eemprehenslre 
to  effectuate  sadb  result  The  point  is  seem- 
ingly well  tahen  (State  t,  Pnlle  «t  al.,  12 
Mhm.  IGI  [OIL  99]).  but  we  need  not  discuss 
It,  In  Tiew  of  oar  conclnsloa  that  the  prior 
section  did  so. 

W  ^  was  suggested,  by  counsel  for  peti- 
tioner, apon  the  argument  of  ihla  case,  that 
as  the  Legislatnve  of  1854  enacted  a  some- 
what oompr^enslTe  code  of  criminal  laws, 
ft  must  be  presumed  that  it  Intended  to  ab- 
n^te  •common-law  crimes.  It  is  not  con- 
tended -that  the  Oode,  so  enacted  epedflcally 
repealed  section  3422,  supra,  or  that  It  cot- 
■ered  the  whole  ground  occupied  by  the  com- 
mon law,  and  it  Is  well  settled  that  where  S 
statute  does  not  spedflcally  repeal  or  cover 
tbe  whole  ground  occupied  by  the  common 
law,  it  repeals  tt  enly  when,  and  so  far  as. 
directly  aad  Irrecondlahly  opposed  In  terms. 
State  T.  Polle  et  al.,  supra. 

ti]  2.  Petitioner  contends  that  he  Is  Im- 
pcfsoned  for  "escape,"  and  not  for  "prison 
breach" ;  that  "escape"  at  common  law  was 
a  misdemeanor,  and  that  the  court  must  look 
to  Uie  common  law  and  be  guided  by  It  in 
determfnli^  the  sentence  to  be  Imposed.  It 
la  tme  the  mittimns  delivered,  to  the  warden 
of  the  penitoitiary  recited  that  petitioner 
was  convicted  of  the  crime  of  "escape  from 
JaU,"  but  the  legality  of  the  imprisonment 
does  not  rest  upon  the  mittimus,  but  upon 
tbe  Judgment  (Sennotfs  Case,  146  Mass.  489, 
16  N.  E.  448. 4  Am.  St  Rep.  344),  and  a  pris- 
oner who  has  been  legally  and  properly  sen- 
tenced to  prison  cannot  obtain  his  discharge 
simply  because  there  is  an  Imperfection,  or 
error.  In  the  mittimus.  People  ex  rel.  Train- 
er V.  Baker,  89  N.  T.  461.  Upon  an  exam- 
ination of  the  Indictment  In  this  case  we  find 
the  charging  part  (omitting  unimportant  por- 
tions of  the  indictment)  as  follows:  "Did 
then  and  there  the  time  and  place  aforesaid, 
willfaQr  uid  fdonlousir*  tsom  aad  out  of 


said  common  Jail,  as  aforesaid,  of  Otrao 
county,  N.  aforesaid,  located  at  Alamo- 
gordo,  Otou  county,  N.  M.,  as  aforesaid, 
break  out,  escape,  and  go  at  large,"  etc  It 
^wUI  thus  be  seen  that  the  attempt  was  made 
'to  charge  petltionw  with  prison  breach^ 
rather  than  escape,  for.  an  essential  element 
of  prison  breach  lacking  in  escape  is  tbat 
there  must  be  a  breaking,  and  petitioner  is 
charged  with  the  breaking.  The  Juctement 
recites  that  tbe  defendant  entered  a  plea  of 
guilty  to  the  charge  contained  fn  the  indict- 
ment, which  Is  followed  by  the  sentence  of 
tbe  court  all  showing  clearly  and  unmis- 
takably that  petitioner  was  sentenced  for 
the  offense  charged  against  blm  in  the  in- 
dictment 

[II]  At  the  time  of  the  breach,  petitioner 
was  in  Jail  under  a  charge  of  burglary,  as 
shown  in  the  Indictment.  Burglary,  under 
our  statute  is  a  felony.  Bishop's  New  Crim- 
inal Law  (8th  Ed.)  S  1076,  in  discussing  the 
common-law  crime  of  prison  breach,  quotes 
with  approval  the  following  excerpt  from 
Cabbett's  Criminal  Law:  "Breach  of  prison, 
or  even  the  conspiracy  to  break  It  was  felony 
at  the  common  law  for  whatever  cause,  crim- 
inal or  dril,  the  party  was  lawfully  Im- 
prisoned; but  the  severity  of  the  common 
law  was  mitigated  by  the  statute  de  fren- 
gentlbus  prisonam,  1  Edw.  II,  St  2.  So 
that  to  break  prison  and  escape,  when  law- 
fully committed  for  any  treason  or  felony, 
remains  still  felony  at  common  law;  and  to 
break  prison  when  lawfully  confined  on  any 
inferior  charge  was,  by  this  statute,  punish- 
able only  as  a.  high  misdemeanor,  by  fine 
and  Imprisonment" 

From  the  known  eminence  and  abili^  of 
the  author,  we  conclude,  without  further  re- 
search, that  the  above  statement  of  the 
law  is  correct  When  petitioner  broke  and 
escaped  from  Jail  be  was  confined  therein 
on  a  felony  charge,  and  the  breach  was  there- 
fore a  felony,  and  punishable  as  such.  The 
common-law  punishment  for  the  crime  need 
not  be  looked  to  further  than  to  determine 
the  grade  of  the  oCTense,  for  by  section  1042, 
G.  It.  1897:  "Crimes  and  public  oCTenses  are 
divided  into:  First,  felonies;  and  second, 
misdemeanors" — and  the  next  succeeding  sec- 
tion defines  a  felony  to  be:  "A  felony  Is  a 
public  offense  punishable  with  death,  or 
which  is,  or,  in  the  discretion  of  the  court, 
may  be  punishable  by  imprisonment  In  the 
penitentiary  or  territorial  prison;  or  any 
other  public  offense  which  is,  or  may  be, 
expressly  declared  by  law  to  be  a  felony." 

[8]  This  statute  was  enacted  in  1854,  and 
under  Its  terms  the  crime  for  which  peti- 
tioner was  convicted  would  be  a  felony,  be- 
cause at  the  time  of  the  breach  he  was  law- 
fully Imprisoned  on  a  felony  charge,  punish- 
able by  Imprisonment  In  the  state  peniten- 
tiary. But  it  Is  contended  that  the  court  had 
no  power  or  authority  to  Impose  a  sentence 
of  from  10  to  12  years  upon  petitioner,  be- 
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cause  at  common  law  all  f^loides  were  pun- 
ishable by  death.  It  la  not  necessoiy  to  re- 
view or  determine  tbe  qaestiou  mggedled, 
becaaae  in  ttala  state  the  common-law  penal< 
ties  are  not  recognized  or  Imposed.  Section 
lOH  C  L.  1897,  reads  as  follows:  "When 
a  criminal  is  fonnd  gnllty  in  the  district 
courts  of  this  territory  of  say  felony  for 
which  no  punishment  has  been  prescribed  by 
law,  the  said  criminal  shall  be  punished  by  a 
fine  of  not  less  than  fifty  dollars,  or  by  lin- 
prlsonment  In  the  territorial  prison  for  not 
less  than  three  months,  or  both  at  the  dis- 
cretion of  the  court" ' 

[11]  Petitioner  contends:  First,  that  this 
statute  does  not  apply  to  ocnnmon-lav  of- 
fenses, but  only  to  statutory  crimes,  for 
which  no  punishment  has  been  prescribed; 
and.  second,  that  fJbe  section  is  of  doubtful 
Talldity.  RelatlTe  to  the  first  proposition, 
it  may  be  stated  that  counsd  for  petitioner 
has  failed  to  point  out  any  statute  of  the  ter- 
ritory or  state  which  denominates  an  act  a 
crime  and  fails  to  fix  the  punisbm^t  there- 
for. After  a  careful  seardi,  we  have  failed 
to  find  such  a  statute  It  is  to  be  presumed 
that  the  Legislature  had  some  object  in  Tiew 
when  it  enacted  the  section,  and,  as  we  view 
it,  the  manifest  purpose  was  to  provide  for 
the  punishment  of  common-law  crimes.  That 
the  punishment  Imposed  by  the  common  law 
for  crimes  and  misdemeanors,  In  many  In- 
stances, was  excessive  and  not  suited  to  our 
conditions  and  circumstances  cannot  be 
doubted.  Felonies  under  the  common  law  of 
EiQgland  occasioned  the  forfeiture  of  lands 
and  goods,  but  not  so  in  the  United  States. 
The  statute  used  the  term  "for  which  no 
punishment  has  been  prescribed  by  law," 
and,  as  employed  in  the  section,  refers  to 
statutory  law.  Thus,  where  no  statute  of 
the  state  fixes  the  punishment  for  any  crime, 
the  court  la  directed  to  impose  the  penalties 
provided  by  the  act  In  question.  As  used  In 
this  statute,  the  term  "prescribed  by  law" 
must  be  construed  to  mean  prescribed  by  the 
statute  law.  The  validity  of  the  section  is 
so  well  settled  by  the  adjudication  of  the 
courts  that  the  question  need  not  be  dis- 
cussed. See  Frese  v.  State,  23  Fla.  267,  2 
South.  1 ;  In  re  Tell,  107  Mich.  228,  65  N. 
W.  97;  Martin  v.  Johnson,  11  Tex.  Civ. 
App.  628,  33  S.  W.  306;  State  T.  WUllams, 
77  Mo.  310. 

[71  3.  The  third  ground  stated  In  the  ap- 
plication for  the  writ  is  not  discussed  In  the 
brief  filed  on  behalf  of  the  petitioner,  nor  was 
it  upon  the  argument  of  the  case,  and  it  will 
not  therefore  be  considered  by  the  court. 

For  the  reasons  stated,  the  petitioner  will 
l>e  remanded  to  the  custody  of  the  warden 
of  the  state  penitentiary,  to  be  dealt  with 
according  to  law,  the  writ  of  habeas  corpus 
will  be  discharged;  and  it  Is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


MANNIZ  T.  R.  Ii.  RADEB  00.  et  aL 

(S.  F.  5,90a) 

(Supreme  Court  of  California.    Oct  16,  I&IS. 
Rehearing  Denied  Nov.  14,  1913.) 

\.  CONTBAOTS  (I  44*)— BUILDIHO  GOITIBAOI^— 

FxuNo— VAUDCtr— BmoBGnoBm  Bktwkkv 

Parties. 

Code  Civ.  Proc  |  1183.  requiring  bnUd- 
Ing  contracts  to  be  In  writing  when  the  amount 
exceeds.  $1,000,  and  a  memorandum  filed  in  the 
office  of  the  county  recorder,  or  they  shall  be 
wholly  void,  and  no  recovery  shall  be  had  there- 
in by  either  party,  prohUiitB  a  recovery  on 
such  a  contract  which  is  oofiled,  even  as  be- 
tween the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  &  128;  Dec.  Dig.  f  44.*] 

2.  WOBK  AWn  liABOB  Q  10*)— IVTAUD  OOW- 
TBACT— RkMBDT. 

Where  an  express  contract  for  the  lath- 
ing and  plastering  of  certain  buildings,  Involv- 
ing  an  amount  in  excess  of  $1,000,  was  void 
for  want  of  record  of  a  memorandum  thereof* 
as  required  by  Code  Civ.  Proc.  |  1183,  the 
contractor's  sole  remedy  was  an  action  for  the 
reasoDable  value  of  the  labor  and  materials 
furnished,  provided  he  could  show  a  substantial 
compliance  with  the  terms  of  the  attempted 
contract;  his  recovery  being  limited  to  the 
price  fixed  therein. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  §  25;  Dec  Dig.  1 10.*] 

8.  COMTBACTS  (§  340»>— BiniLnlNO  CONTBACT— 

^Invalidity— Quasi  Contbact— Pleading. 
Where  plaintiff  sued  on  a  void  contract 
for  the  lathing  and  plasterinr  of  certain  build- 
ings for  a  specified  price,  and  it  appeared  that 
the  only  reason  plaintiff  could  not  recover  on 
the  contract  was  because  it  was  not  in  writ- 
ing and  filed  in  the  recorder's  office,  as  requir- 
ed by  Code  Giv.  Proc  i  1188,  and  there  was 
evidence  that  the  contract  price  was  the  rea- 
sonable value  of  the  labor  and  materials  fur- 
nished, plaintiff  was  properly  permitted  to  re- 
cover inch  reasonable  value,  tiiongh  the  com- 
plaint attempted  to  state  a  cause  of  action  on 
tha  contract 

[Bd.  Note.— For  other  cases,  see  Oontracta, 
CentDig.  Sf  1714. 1718-1761  rDecDIg.  g 346.*] 

4.  Appkak  and  Ebhob  (I  1002*)— Vbbdict— 
Rbvibw. 

A  verdict  based  on  conflicting  evidence  is 
conclusive  on  the  appellate  courts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
lO^*]         ^  ^  8&36-«887;  Dec  Dig.  | 

In  Bank.  Appeal  from  Superior  Court 
City  and  County  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  Thomas  Mannix  against  the  R. 
L.  Radlce  Company  and  others.  Judgment 
for  plaintifC,  and  defradants  appeal.  AflBrmed. 

Robert  H.  Countryman,  of  San  Francisco, 
for  appellants.  Naylor  &  Rlggins,  of  San 
Francisco,  and  Clarence  N.  Rl^cins,  of  Napa, 
for  respondent 

PER  CURIAM.  This  Is  an  appeal  by  de- 
fendants from  a  Judgment  against  them,  and 
from  an  order  denying  thdr  motion  for  a  new 
trial  in  an  action  brought  by  plalnttff  for  a 
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balance  of  $5,0TC,  aOefed  to  be  due  him  for 
ioing  the  lathing  and  plastering  work  in  the 
ccHutmctlon  of  two  certain  wooden  office  and 
store  boildlnga  in  San  Frandaco,  known  re- 
BpecttTCly  as  the  Delbert  and  GonntrTman 
bididlngs,  which  were  erected  daring  the 
summer  and  tell  of  the  year  1906,  almost  im- 
mediate after  the  great  conflagration  of 
April  of  ttiat  ye^T.  The  case  was  tried  by  a 
jnrr,  which  rendend  a  rardlct  In  plalntUTs 
faror  against  the  corporation  dsteidant  for 
94,000^  and  also  against  mi±  ot  the  detaid> 
ante*  B.  li  Badke  and  B.  H.  Gonntoman,  for 
9li33a33,  being  his  ime-third  share  as  a 
stof^holdcv  of  said  corporation  of  said  Ht- 
000.  Jndgmoit  was  entered  accordingly. 

Plaintiff  alleged  In  Us  complaint  that 
■within  two  years  last  past"  he  "perfonned 
work  and  labor  for  and  fondsbed  materials 
to.  said  R.  Ifc  Badke  Company  in  lathing  and 
plastNtng  two  certain  boUdinga,  •  •  • 
for  a  porti<ni  ct  frtiidi  the  aald  corporation 
agreed  tut  pay  plalntlfl  the  earn  of-  $11,000; 
Cbat  for  the  balance  of  s^d  work  no  price 
was  agreed  on  between  them,  but  the  reason- 
able ralne  thereof  Is  and  was  the  som  of  fit- 
ISO."  Ttie  complaint  acknowledged  credits 
in  the  sum  of  $6,3S0  in  money,  and  11,224.80 
in  laths  sold  and  deUvered  to  plaintiff  by 
said  corporation,  and  alleged  a  tralance  due 
plaintiff  of  $0,075.20.  There  was  no  other  al- 
l^ation  of  the  ultimate  fact  of  reasonable 
Talne  of  any  of  the  work  or  materials  than 
BDch  aa  Is  contained  in  the  foregoing.  The 
Terdict  awarded  plaintiff  only  $74.80  in  ex- 
cess of  the  amount  that  wonld  have  been  due 
for  the  work  and  materials  for  which  defend- 
ants "agreed  to  pay"  $11,500,  according  to 
plaintiff's  claim,  if  there  had  been  no  claim 
for  extra  or  additional  work. 

The  only  denial  of  the  allegations  of  the 
complaint  In  regard  to  the  work  and  mate- 
rials contained  In  the  answer  is  aa  follows: 
"And  deny  that  plaintiff  at  any  time  ever 
made  any  agreement  with  the  defendant  cor- 
poration to  do  or  perform  for  said  defendant 
corporation  any  work  or  labor  for,  or  to  fur- 
nish any  materials  to,  or  did  perform  any 
work  or  labor  or  fnmlsh  any  material  to  the 
defendant  corporation,  or  agreed  to  pay  for 
any  work  or  labor  or  material  of  any  kind, 
nature,  character,  or  description,  and  deny 
that  any  of  said  defendants  is  indebted  to 
said  plaintiff  in  any  sum  of  money,  or  at  all." 
As  a  separate  answer  and  defense,  defend- 
ants substantially  admitted  the  allegations  of 
the  complaint  aa  to  the  agreement  to  pay  $11,- 
500  for  certain  work  and  materials,  going 
further  into  the  details  thereof  as  to  the 
wortc  agreed  to  be  poformed  by  plaintiff, 
and  also  alleged  certain  partlcalara  wherein 
plalntlfl  had  failed  to  comply  with  his  con- 
tract, and  a  fkllnre  on  plaintiff's  part  to  dll- 
IgCTtly  prosecnto  the  work,  all  to  its  damage 
In  the  sum  of  $00,000.  It  denied  the  allega- 
tions as  to  extra  work,  and  also  denied  that 
Idalntlff  had  ever  performed  his  contract 


By  way  of  cross-complaint,  dafendants  al- 
leged the  contract  betweoi  plaintiff  and  the 
corporation  by  which  plaintiff  agreed  to  do 
the  woft  of  lathing  and  plastering  said 
buildings  for  $11,000,  and  his  failure  to  prop- 
erly or  promt^  perform  his  contract,  to  its 
damage  in  the  sum  of  $101,000,  for  which 
sum  Judgmuit  was  aAed. 

The  evldttice  showed  without  conflict  that 
a  portkm  ot  ttie  work  was  undertaken  on  an 
express  promise  for  the  payment  of  said  sum 
of  $11,000.  The  additional  claim  of  n.l50 
was  for  extra  work  not  embraced  in  the  origi- 
nal agreement  It  was  oraceded  by  all  par^ 
ties  on  the  trial  that  the  contract  for  the 
work  to  be  done  for  $11,000  was  not  wholly 
reduced  to  writing,  or  recorded  as  required 
by  section  1188  of  the  Code  of  GlvU  Proce- 
dure; sndi  section  iffOTldlng  that :  "AUsoch 
contracts  shall  be  In  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  one 
Uionsand  dollars  and  aball  be  subscribed  by 
the  parties  thereto;  and  the  said  contract  or 
a  memorandum  theveot  •  •  •  shall,  be- 
fm  the  work  Is  commenoed,  be  filed  in  flie 
office  of  the  county  recorder  of  tiw  county, 
or  gU7  and  county,  where  the  property  is 
situated.  •  •  •  otherwise^  they  shaU  be 
wludly  void,  and  no  recovery  diall  be  had 
thereon  by  either  party  thereto."  In  fact, 
the  only  writing  signed  by  anybody  was  a  bid 
written  m  a  card  and  signed  by  plaintiff,  as 
followa:  , 

$11,600. 

Two  ooats  of  hair  mortar 
30c  per  yard  sand  finish 
27&  per  yard  two  ooats  of  brown  mortar. 

Thomas  Mannlx. 

There  was  some  dispute  In  the  trial  court 
on  the  argument  on  motion  for  a  nonsuit  a& 
to  the  effect  of  this  section  where  the  con- 
troversy is  one  between  the  owner  and  con- 
tractor only,  no  right  of  any  third  party  be- 
ing involved,  and  the  matter  is  very  folly  dis- 
cussed In  the  brl^  of  the  parties  In  this 
court 

[1, 2]  The  decisions  of  this  court  in  Laid- 
law  V.  Marye,  133  CaL  170,  OS  Pac.  391,  and 
Condon  v.  Donohu^  160  Cal.  749,  118  Pac. 
113,  the  latter  of  which  was  decided  since 
the  trial  of  this  case,  clearly  enough  declare 
the  effect  of  the  provisions  of  section  1183, 
Code  of  Civil  Procedure,  that  we  have  Quot- 
ed, as  to  the  righte  of  the  parties  to  a  con- 
tract which  has  not  been  executed  and  filed 
In  the  manner  prescribed  thereby.  It  is  un- 
necessary to  discuss  these  decisions  further 
than  to  say  that  in  such  event  neither  party 
may  maintain  any  action  based  on  such  con- 
tract against  the  other ;  that  the  sole  remedy 
of  the  omtractor  is  an  action  for  the  reason- 
able value  of  the  labor  and  materials  fur- 
nished, which  in  no  event  must  exceed  the 
price  fixed  by  the  invalid  contract,  which 
must  be  taken  as  the  utmost  limit  of  hla  re- 
covery; and  that  the  contractor  cannot  re* 
cover  at  all  without  showing  a  substantial 
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com^Uance  with  the  temu  of  sndi  attempted 
'Contract.  reaBons  for  these  conclaslonB 
are  fully  stated  In  the  opinions  In  the  cases 
last  dted,  and  need  not  be  r^jieated  here. 

It  thns  appears  that  the  sole  remedy  of  the 
plaintiff  In  this  case,  In  so  far  as  the  labor 
and  materials  to  be  done  and  famished  for 
fll,tIOO  are  concerned,  was  an  actim  for  the 
■reasonable  valae  of  the  labor  and  mnterlalH 
Tarnished,  In  no  event  to  exceed  the  price 
ifixed,  $11,600,  which  mnst  be  taken  as  the 
utmost  limit  of  his  recovery,  and  that  he 
«oiiU  not  recover  at  all  withiont  showing  a 
aubstantlal  compliance  with  the  terms  of  the 
attempted  contract. 

[I]  It  la  earnestly  contended  by  appellants 
that,  In  so  far  as  the  labor  and  materials 
Aimlshed  under  the  Invalid  contract  are  con- 
twmed,  this  la  not  an  action  for  reasonable 
valne  at  all«  bat  one  sol^  npon  an  npress 
contract;  that  there  is  nothing  in  Ihe  com* 
plaint  and  no  issue  made  by  the  pleadings  as 
to  reasonable  value;  and  that  plalntifE  fall- 
ing to  show  a  valid  aqtress  contract  mnst 
fall  altogether  In  this  action,  because  he  has 
failed  to  allege  In  his  complaint  the  reason* 
able  value  of  such  labor  and  materials. 
These  views  were  urged  by  them  in  the  trial 
court;  the  question  being  presented  both  on 
motion  for  nonsuit  and  by  several  requested 
Instructions.  The  learned  Judge  of  the  trial 
court  decided  against  appellants  upon  this 
proposition,  apparently  upon  the  theory  that 
as  between  the  parties,  no  right  of  any  third 
person  being  Involved,  there  was  a  valid  con- 
tract As  we  have  seen,  this  theory  of  the 
learned  Judge  cannot  be  maintained  in  view 
of  our  decisions. 

While  the  District  Court  of  Appeal  of  the 
Third  District  In  deciding  this  case  expressed 
views  similar  to  those  we  have  Just  stated, 
It  answered  certain  claims  of  appellants  baa- 
ed thereon,  as  follows: 

"The  conclusion  follows  that  respondent 
tried  the  case  upon  a  wrong  theory ;  but  the 
inquiry  still  remains  whether  any  prejudice 
resulted  to  appellants.  This  question  in- 
volves  a  consideration  of  the  pleadings,  evi- 
dence, and  instructions. 

"The  complaint,  as  we  have  seen,  outside 
of  the  extra  work,  is  based  upon  the  express 
contract;  but,  under  such  allegation,  evi- 
dence was  admissible  of  the  reasonable  value 
of  the  services.  Bringham  V.  Knox,  127  Cal. 
40,  69  Pac.  198 ;  Donegan  v.  Houston.  6  Cal. 
App.  628,  90  Pac.  1073.  In  the  former  It  was 
held  that:  *The  complaint  for  foreclosure 
of  the  claim  of  lien  safflclently  alleges  the 
value  of  the  materials  by  alleging  the  con- 
tract price  at  which  they  are  furnished  in 
the  absence  of  a  demurrer  for  uncertainty.* 
In  the  latter  the  allegation  in  the  complaint 
was:  'Now  comes  the  plaintiff  and  says  that 
within  the  last  two  yean  past  he  did  grading 
and  excavating  fbr  the  dtf endanti,  for  which 
they  agreed  to  pay  him  the  anm  of  six 
thousand  one  hundred  seventy-three  dollars.* 


The  court  held  that  the  c<m4>lahit  was  good< 
In  Indebitatus  aasnmpslt,  and  Hut  xeMvery 
could  be  had  therenndw  on  either  an  eq^resa 
or  implied  contract  er  both,  and  that  a  quan- 
tum meruit  or  quaatum  valebat  count  was  usr- 
necessary. 

"The  erroneona  flieory  as  to  the  affect  of 
the  performanoft  of  th^  votA  contract  was 
harmless  as  far  m  the  evideaoe  was  concevn- 
ed,  since  It  appears  without  conflict  that  the 
contract  price  was  the  reasonable  valae  of 
the  work.  If  there  had  beat  snbstanUftl  evi- 
dence that  the  value  was  less  than  dalmed, 
thai  it  la  apparent  that  titt  tibeMy  apparwt- 
ly  adopted  by  t3w  lower  court  mi^  have 
misled  tlM  Jury,  and  the  following  Instmctlon 
would  probably  have  beeu  pre}udlctally  er- 
roneous: *If  yon  find  from  tike  evtdesiee  that 
plaintiff  performed  work  and  labor  and  fur- 
nished material  to  the  R.  U  Badke  Company, 
at  their  request,  in  lathing  and  plastering 
certain  buildings  in  San  Prandsco,  for  which, 
said  corporation  agreed  to  pay  plaintiff  |tll,- 
SOO,  and  tbat  it  has  not  paid  him  this  amount 
Id  full,  you  are  instructed  that  the  plaintiff 
Is  entitled  to  recover  any  unpaid  balance 
thereof  from  said  B.  L.  Badke  Company.' 
No  effort  was  made,  however,  to  show  that 
the  value  was  less  than  the  contract  price; 
the  vital  controversy  between  the  parties  be- 
ing as  to  whether  the  contractor  had  per- 
formed the  work  for  which  he  was  employed." 

We  think  that  by  what  la  said  in  the  fore- 
going quotation  from  the  opinion  of  the  Dis- 
trict Conrt  of  Appeal  tbat  court  properly 
disposed  of  the  tHalna  of  defoidants  in  the 
respects  mentioned.  Bee,  also,  Carpenter  t. 
Furrey,  128  Cal.  66B,  81  Faa  368;  Coghlan  v. 
Quartararo,  15  Gal.  App.  662,  667,  US  Pac. 
664.  The  record  fully  shows  that  there  was 
not  the  slightest  misunderstanding  on  the 
part  of  anybody  at  any  time  as  to  sncb  facts 
In  relation  to  this  attempted  contract  as  were 
material  to  the  question  of  its  validity  and 
binding  forcfc  On  all  hands  it  was  conceded 
that  such  contract  had  not  been  executed  In 
the  manner  required  by  the  statute,  or  filed 
In  the  recorder's  office,  as  was  required  by  the 
statute.  The  only  question  In  the  lower  court 
in  this  regard  was  as  to  the  effect  of  such 
failure.  If,  by  reason  of  the  fact  tbat  the 
contract  was  not  In  writing,  .and  was  not 
filed  In  the  recorder's  office,  plaintiff  was  not 
entitled  to  recover  on  the  ooatract,  be  was 
nevertheless  entitled,  unless  his  complaint 
was  so  drawn  as  to  prevent  it,  to  recover  the 
reasonable  value  of  his  labor  and  materials, 
not  exceeding  the  contract  price,  in  the  event, 
of  course,  that  he  had  substantially  compiled 
with  the  terms  of  the  attempted  contract,  a 
thing  essential  to  recovery  under  ^ther  ttie- 
ory.  We  think  the  ^strict  Court  of  Appeal 
was  warranted  In  holding  that  he  was  not  so 
precluded.  As  a  matter  of  fact,  there  was 
evidence  showing  that  the  contract  price  was 
the  reasonable  valo^  and,  according  to  the 
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opfnlon  of  the  District  Court  of  Aj^eal,  this 
wu  in  no  way  attempted  to  be  controTerted. 

[4]  As  to  the  claim  that  plaintiff  did  not 
rabstantlaUy  perform  his  part  of  the  contract, 
the  best  that  cob  be  said  £or  defendants' 
case  is  that  the  eridence  Is  snbstantlally  con- 
flfctins,  wlfh  the  result  that  the  conclusion 
of  the  Jury  and  the  trial  court  la  binding 
uprat  all  aro^late  conrta. 

As  snbstantially  stated  hj  the  District 
Court  of  Appeal,  while  there  was  mndh  evi- 
dence to  show  that  ttie  workmanship  was  ot 
a  somewhat  Inferior  grade,  there  was  evi- 
dence to  sustain  a  conclusion  that  the  con- 
tract between  these  parties  did  not  contem- 
plate that  flrst-class  work  ordinarily  desired 
In  permanent  bnUdlngs.  These  buildings 
were  commenced  tn  the  summer  foUoMng 
the  great  conflagration  of  1006.  Office  qnaP' 
ten  soffldent  to  afford  accommodations  tor 
those  who  had  been  burned  out  "down  town," 
and  who  conld  not  And  adequate  accommoto- 
tlwB  there  until  permanent  structures  were 
restored  or  reconstructed,  were  then  In  Im- 
mediate demand,  and  the  answer  Itself  showi 
that  these  wooden  buildings  outside  of  the 
fire  limits  were  erected  to  meet  this  demand, 
niere  was  sufficient  evidence  to  support  the 
conclusion  that  It  was  expressly  stipulated 
that  in  so  far  as  the  plastering  was  concerned 
it  was  to  be  done  as  cheaply  as  possible,  or, 
as  plaintiff  put  It,  It  was  to  be  "as  cheap  a 
job  as  could  be  done  In  the  plast^ing  line." 
In  Tlew  of  these  circumstances,  we  think 
that  the  District  Court  of  Appeal  properly 
concluded  that  there  was  sufficient  evidence 
to  sustain  the  conclusion  of  the  Jury  and  the 
trial  court  that  the  terms  of  the  contract 
were  as  plaintiff  testified,  and  that  he  did 
substantially  live  up  to  his  contract  In  the 
doing  of  the  stipulated  work. 

The  foregoing,  as  we  look  at  the  record, 
disposes  of  the  Important  questions  present- 
ed by  this  appeal.  There  are  a  great  many 
points  made  for  a  reversal  In  addition  to 
those  we  have  discussed.  As  we  have  some- 
what hastily  calculated,  there  are  In  the  brief 
of  counsel  for  appellants  41  specifications  of 
error  in  the  rulings  of  the  trial  court  in  the 
matter  of  evidence,  and  67  In  the  matter  of 
Instructions,  and  errors  are  also  alleged  In 
regard  to  rulings  on  the  demurrer  and  on  the 
motion  for  new  trlaL  We  have  considered 
the  points  there  made,  and  find  nothing  there- 
in warranting  a  reversal.  It  is  manifestly 
Impracticable  to  dlscass  all  these  points  In 
detail  In  this  opinion.  The  Instructions  given 
by  the  court  to  the  Jury  were,  taken  as  a 
whole,  fair  and  complete,  and  we  find  no 
prejudicial  error  therein.  We  find  no  error 
in  the  matter  of  rulings  on  evidence  that  we 
can  fairly  conclude  was  prejudicial.  The 
same  Is  to  be  said  of  the  ruling  on  demurrer. 
The  trial  court  was  fully  warranted,  In  the 
light  of  the  evidence  presented  to  it  on  that 
question,  in  denying  the  motion  for  new  trial 


in  so  fat  as  the  same  was  based  on  ttie 
ground  of  misconduct  of  jurors. 

The  Judgment  and  order  appealed  fnnn  are 
affirmed. 


BBATTT,  a  J., 
the  foregoing. 


does  not  partldpats  in 


POWBIiL  T,  tBTCH.   (S.  P.  6,tS07.) 
(Supreme  Court  of  CaUfomia.   Oct  16,  1S18.) 

1.  LiuxTAnoiT  OT  Aonozra  (i  148*)  —  Ao- 

XNOWLEOOUIfT-  OK  NXW  FBOHISB—Sum* 

OIENCT. 

Under  Code  Civ.  Proc.  |  360,  providins 
that  no  acknoi^edgment  or  promise  Is  suffi- 
deat  evidence  of  a  new  or  continuing  contract 
by  which  to  take  the  case  out  of  the  operation 
of  that  title,  relative  to  the  limitation  of  ac- 
tions, unless  contained  In  a  writing  and  signed 
by  the  part?  to  be  charged  thereby,  the  ac- 
knowledgment of  a  debt  must  be  a  distinct,  un- 
qualified, unconditional  recognition  of  an  obli- 
gation for  wlilch  the  person  making  the  admis- 
sion is  liable. 

[Eld.  Note.— For  other  cases,  see  limitation 
of  AedoBS,  Gent  Dig.  H  OOT-^;  Dec  Dig.  | 

2.  LnciTATioir  OF  Acnons  148*)  —  Ao- 
sHowLKDoimiT  OB  Nbw  ntnaBK—Svm- 
oiBif or— "Xndibtkditbss.  " 

Under  Code  Civ.  Proc  S  360,  requiring  ac- 
knowledgments or  new  promises  to  take  a  debt 
out  of  toe  operation  of  the  statutes  of  limita- 
tion to  be  in  writing,  a  letter  written  by  a 
debtor  after  the  bar  of  the  statute  had  attach- 
ed askliw  the  status  of  "my  indebtedness"  and 
stating  that  the  money  advanced  by  him  to  the 
creditor's  daughter  was  intended  to  offset  it, 
but  ssking  the  creditor  to  "let  me  know  the 
condition,"  was  not  a  sufficient  admission  tak- 
ing the  IndebteAiess  out  of  the  statute  of  lim- 
itations; the  use  of  the  words  "my  indebted- 
neas"  not  acknowledging  the  present  existence 
of  a  debt  or  raising  an  implied  promise  to  pay, 
since  the  obligation  was  an  "indebtedness 
whether  barred  by  the  statute  or  not. 

[Ed.  Note. — For  other  cases,  see  lomitation 
of  Actions,  Cent.  Dig.  SS  697-608;  Dec  Dig.  | 
148.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  4,  pp.  8628-3586.1 

3.  LiUITATION  OF  ACTIOMS  (]  165*)— NaTUB* 

or  Statutobt  Iiimitatioh. 

Statutes  of  limitation  are  statutes  of  re- 
pose and  do  not  eztingaisfa  the  debt  but  on^ 
bar  the  remedy. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  |  640;  Dec  Dig.  1 165.*] 

In  Bank.  Appeal  from  Superior  Courts 
Humboldt  Coun^;  Clifton  H.  Connick,  Judge. 

Action  by  I.  W.  Powell  against  Thomas 
R.  Petch,  as  administrator  vrith  the  will  an- 
nexed of  Robert  B.  Powell,  also  known  as 
Robert  Baldwin  Powell  and  as  B.  B.  Powell. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Selvage  A  Cutten,  of  Eureka,  and  Charles 
P.  Cutten,  of  San  Francisco,  for  appellant 
Coonan  A  Kehoe,  of  Eureka,  for  respondent 

MBLVIN,  J.  The  plaintiff,  I.  W.  Powell, 
was  a  brother  of  defendant's  decedent  In 
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1890  ttie  former  entered  Into  negoUadonB  to 
purchase  certain  real  property  in  the  state  of 
Washington  and  sold  to  his  brother  a  half 
Interest  In  said  property,  taUng  as  part  pay- 
ment ot  the  consideration  therefor  Robert 
B.  Powell's  note  for  |l,OQa  On  December 
10*  1892,  this  note  was  replaced  by  another 
for  the  principal  snm  of  fl,660;  the  900  rep- 
resenting interest  due  on  the  note  of  earlier 
date.  Ther«ifter  B.  B.  Powell  paid  bat  one 
Installment  of  taxes.  After  that  his  brother 
paid  all  of  the  taxes  for  five  or  six  years 
and  then  ceased  to  make  such  payments.  The 
property  was  sold  for  taxes  in  1901  or  1002. 
In  April,  1008t  Bobert  B.'  Powell,  who  resided 
In  Eureka,  GaL,  wrote  to  plaintiff,  who  lived 
in  Victoria,  British  Columbia.  The  letter, 
which  was  duly  received,  contained,  dmong 
other  things,  the  following  passive:  "What 
is  the  status  of  my  indebtedness  to  yon  re- 
,garding  the  lot  you  bought?  The  mon^  that 
I  advanced  Nonle  was  intended  to  offset  it, 
but  let  me  know  the  condition."  The  "Nonie" 
mentioned  was  a  daughter  of  plaintiff,  to 
whom  admittedly  her  uncle  had  given  cer- 
tain sums  of  money.  After  the  death  of 
Robert  B.  Powell,  plaintiff  brought  this  ac- 
tion to  recover  the  principal  and  Interest  al- 
leged to  be  due  on  the  note,  and  also  the  sum 
of  $44  claimed  as  advances  made  in  behalf 
of  Bobert  B.  Powell  by  plaintiff  for  the  pay- 
ment of  taxes  on  the  property.  Defendant 
demurred,  setting  up  the  bar  of  the  statute 
of  limitations  (subdivision  1,  |  337,  subdivi- 
sion 1,  S  339,  and  section  1499  of  the  Code  of 
CXvll  Procedure).  The  demurrer  was  over- 
ruled, and  the  same  statutes  were  pleaded 
in  the  answer.  The  Judgment  was  in  favor 
of  plaintiff.   From  It  the  defendant  am>eals. 

[1]  The  sole  question  presented  by  this  ap- 
peal relates  to  the  passage  from  Robert  Bt 
Powell's  letter  which  we  have  quoted  above. 
Did  the  words  there  used  amount  to  such  a 
promise  as  gave  a  new  cause  of  action  on  the 
outlawed  promissory  note?  Section  360  of  the 
Code  of  Civil  Procedure  Is  as  follows:  "No  ac- 
knowledgment or  promise  Is  sufficient  evidence 
of  a  new  or  continuing  contract,  by  which 
to  take  the  case  out  of  the  operation  of  this 
title,  unless  the  same  Is  contained  in  some 
writing,  signed  by  the  party  to  be  charged 
thereby."  The  acknowledgment  of  a  debt 
in  contemplation  of  this  statute  must  be  a 
distinct;  unguallfled,  unconditional  recogni- 
tion of  an  obligation  for  which  the  person 
making  such  admission  is  liable.  McCormlck 
V.  Brown,  36  Gal.  ISo,  95  Am.  Dec.  170;  Bid- 
del  V.  Brizzolara,  S6  Cal.  3S2 ;  Pierce  v.  Mer- 
rill, 128  GaL  476,  61  Pac.  67,  79  Am.  St  Bep. 
63. 

[2]  nie  letter  written  by  Bobert  B.  PoweU 
to  Ills  brothN  falls  far  short  ot  containing  an 
admission  or  a  new  contract  whl<^  would 
take  the  Indebtedness  out  of  the  statute  of 
Umltationa  It  was  written  after  the  bar  of 
the  statute  had  attached  and  must  be  viewed 
in  the  light  of  that  fac^  tor  there  is  a  great 


difference  to  be  put  apoa  the  conBtmctlon  of 
a  letter  written  before  and  one  prepared 
after  the  running  of  the  statute.  8.  P.  Co. 
V.  Prosser,  122  GaL  415,  fi2  Faa  836,  05  Pa& 
14Bb  Bequndent  thinks  ttiat  the  use  ot  the 
words  "ms  in^itednesB**  Is  a  soffldent  ac- 
knowledgment of  the  then  present  existence 
ot  Uw  d^t  to  raise  an  Implied  new  promise 
to  pay.  But  calling  the  obligation  on  "tn- 
debtedneea"  was  not  anffldent  to  amount  to 
a  waiver  ot  any  limitation  given  by  statute 
08  a  bar  to  recovery.  It  an  obligation  has  not 
been  paid.  It  is  stUl  an  i»4ebteaneu  whether 
barred  by  the  statata  oz  not 

[3]  Statutes  of  this  sort  are  statutes  of 
repose.  They  do  not  extinguish  the  d^t  but 
only  bar  the  remedy.  IfcCormick  t.  Brown, 
supra.  Consequently  <»ie  who  has  the  rls^t 
to  avail  himself  of  the  benefit  of  such  a  law 
makes  no  new  contract  nor  any  acknowledg- 
ment from  whi<di  the  law  implies  a  new  con- 
tract when  he  writes  of  his  "Indebtedness." 

In  Bullion  A  Exchange  Bank  v.  Hegler  {(X 
C.)  93  Fed.  800,  section  360  of  our  Code  of 
Civil  Procedure  was  under  review.  Two  let- 
ters were  relied  upon  to  take  a  note  out  of 
the  statute  of  limitations.  Hie  first  of  these 
letters,  addressed  to  the  cashier  of  the  plain- 
tiff, contained  the  following  language:  "Have 
neglected  answering  your  letter  calling  my  at- 
tention to  note  and  Interest  due  for  the  rea- 
son that  I  expected  to  see  Mr.  Williams  and 
talk  with  him  about  it  But  have  not  seen 
him.  Beg  to  say  that  I  cannot  pay  the  note 
or  interest  time,  nor  until  I  can  turn  some 
realty  or  other  property  Into  cash,  which 
seems  Impossible  to  do  at  present"  In  the 
other  letter,  written  to  the  attorney  for  the 
banking  corporation,  was  tills  passage:  "Be- 
ferring  to  the  notes,  I  don't  see  any  chance 
for  me  to  pay  anything  on  them  Just  now, 
nor  for  certain  until  I  can  sell  some  realty. 
When  I  can  do  this,  I  can  pay  you  at  least 
a  part"  Judge  Morrow,  in  commenting  upon 
these  letters  and  their  force,  said:  "There 
is  an  acknowledgment  in  both  of  these  let- 
ters that  the  defendant  Is  Indebted  to  the 
plaintiff ;  but  in  neither  case  is  It  an  ac- 
knowledgment from  which  a  promise  to  pay 
the  debt  can  be  inferred.  In  other  words, 
it  is  not  an  unqualified  acknowledgment, 
since  it  is  accompanied  with  the  condition 
that  he  cannot  pay,  or  he  does  not  see  any 
chance  to  pay,  unless  he  can  turn  some  realty 
or  other  property  li^  cash ;  and  there  is  no 
evidence  that  this  condition  has  been  reach- 
ed." 

Held  by  its  four  corners,  the  paragraph 
quoted  from,  the  letter  of  Robert  B.  Powell 
to  his  brother  may  be  and  should  be  con- 
strued as  a  mere  inquiry  whether  the  latter 
claimed  any  balance  due.  The  writer  evi- 
dently believed  that  be  had  paid  the  debt 
in  part  at  leas^  and  the  words  *^  me  know 
the  condition"  by  no  means  imply  a  promise 
to  pay  if  it  ^ould  transpire  that  his  ad- 
vances to  his  niece  bad  been  less  than  the 
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amonnt  of  tbe  note  and  Interest  Tbe  wbole 
tenor  of  this  part  of  tbe  letter  was  that  the 
writer  wanted  Information.  An  answer  to 
bis  question  might  have  revealed  a  balance 
against  htm  or  a  tnlly  llauldated  account 
To  be  effectual  an  agreement  to  pay  a  stale 
cialm  most  recognize  a  spedflc  debt  and 
tbere  must  be  a  distinct  promise  to  settle  it 
Bomfe  T.  Cmmp,  48  N.  C  331.  Sorely  no 
promise  to  pay  a  definite  debt  may  be  im- 
plied from  tiie  language  of  the  letter. 

Tbe  eonrt  should  have  sustained  the  plea 
of  the  statute  of  limitations. 

The  judgment  Is  rerersed. 

We  coneor:  LORIQAN.  X ;  SHAW, 
J.;  BLOSSy  J.;  AMOEIiLOTTI,  J.;  HEN- 
SHAW,  J. 


SAnSAUTO  BAT  LAND  CO.  t.  SAUSALITO 

IMPEOVEMBNT  CO.    (S.  P.  5,812.) 

(Soprcme  Coart  of  California.    Oct  7,  1913. 
On  Petition  for  Behearing, 

Nov.  6,  1913.) 

L  Tbiai.  a  896*)— FinoiHo»— Facts  to  bi 
FonHD. 

Defendant  could  not  complain  of  the  bdl- 
are  of  the  trial  coart  to  make  a  finding  as  to 
an  aSegatioD  of  ita  croas-complaiDt,  in  aapport 
of  which  it  iotrodaced  no  evidence. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  938-938;  Dec.  Dig.  |  396.*] 

2.  COKFOKATXONS  ft  401*)— ImBBLOOKINO  DZ- 

■■croBATB— YAUDmr  or  TaANSAonoNs. 
Where  the  same  persons  constitute  a  ma- 
jority of  the  directors  of  two  corporations, 
traasactions  between  them  controlled  by  such 
directors,  In  tbe  absence  of  actual  or  intended 
fnad,  are  Ttrfdable  only,  and  not  void,  and  may 
be  ratified  by  eitber  party,  and  when  ratified 
are  binding  upon  the  party  ratifying  them. 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1368,  1864,  ltS9B;  lOee. 
Dig  I  401.*] 

8.  COBFOBATIOHB  (|  420*>— iHnBLOOXZHO  Dl- 
■■CTOBATB— VAUDrrr    OT  TBAIfSAOtZONS— 

Ratification. 
Where  a  contract  for  the  sale  of  land  be- 
tween two  corporatioas  baring  the  same  ma- 
jority Erectors,  officers,  and  stockholders  was 
nude  in  1890,  and  tbe  minority  stockholders 
who  were  familiar  with  the  facts  did  nothing 
toward  repudiating  the  contract  and  seven 
stock  asaeasmenta  to  ralae  money  to  pay  on 
tbe  contract  were  levied  by  tbe  purchasing 
corporation  and  paid  by  socb  minority  stock- 
holders, aucb  payment  and  acquiescence  was  a 
ratification  of  tbe  agreement  and  a  waiver  by 
the  minority  stockholders  and  by  the  corpora- 
ti«i  of  the  right  to  daim  that  the  agreement 
was  invalid  because  executed  by  tbe  same  per- 
sona as  directors  of  both  companies,  and  hence 
the  purchasing  corporation  could  not  resdnd 
on  that  ground  in  1903. 

[Ed.  Note.— For  other  cases,  see  Corpora^ 
tioDs,  Cent  Dig.  J|  1696,  1702-1704,  1707, 
1708,1710-1716;  Dec  Wgl  I  426.*J 

1  TsnnoB  AND  PrmcHAaxx  (|  97*)— Fosnn- 
TUBt—TBNDsa— Waiter. 

Where  a  contract  between  two  corpora- 
tiooa  for  tbe  aale  of  land  was  treated  by  the 
nansging  directors  and  stockholders,  who  were 
tbe  same  in  each  company,  as  abandoned  by 
matoal  consent  and  the  purchaaer's  minority 


Tarothv 


stockholders  failed  to  do  anything  concerning 
the  matter,  declared  to  the  vendor  that  they 
could  ralae  no  more  money  to  pay  on  the  con- 
tract, and  upon  gaining  control  of  the  purchas- 
er's affairs  attempted  to  rescind,  and  refused 
to  accept  the  vendor'a  offer  to  convey  on  pay- 
ment of  the  price,  the  previous  tender  of  a 
deed  as  a  condition  to  a  forfeiture  by  the  ven- 
dor was  waived  by  tbe  purchaser,  eapedally 
where  tbe  court,  in  a  salt  to  quiet  title,  by  its 
judgment  provided  that  upon  payment  of  the 
balance  due  the  vendor  ahonld  conv^  to  the 
purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Gent  Dig.  H  161,  162,  166;  Dec 
Dig.  t  97.*J 

5.  Vendos  and  Pubchasd  (|  78*)— Fobvbx- 

ture—Tendeb— Waives. 

Where  a  vendor  allows  all  payments  to 
become  paat  due,  and  thereafter  accepts  par- 
tial payments,  the  forfeiture  is  waived,  and  tbe 
payment  of  the  balance  and  the  execution  of  a 
deed  become  dependent  and  concurrent  condi- 
tiona,  and  tbe  Tendor  must  tender  a  deed  as  a 
condition  to  demanding  payment,  and  without 
aucb  tender  cannot  dedare  a  forfeiture. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  117,  119;  Dec.  Dig. 
§  76.*] 

6,  Quiktino  Titu  a  60*)  — Scope  and  Ex- 
tent OF  Reukf. 

In  a  vendoi^s  action  againat  fbe  pnrchaa- 
er  to  quiet  title  on  the  theory  that  the  con- 
tract had  been  abandoned  by  the  purchaser,  tbe 
court  rendered  Judgment  Miainst  the  purchaser 
for  the  sum  remaining  unpaid  on  the  contract 
and  that  tbe  vendor's  title  be  quieted  as 
againat  the  purchaaer,  provided  that  upon  pay- 
ment of  tbe  aum  speofied  within  six  months 
the  vendor  should  execute  to  the  purchaser  a 
deed  to  the  property.  BOd,  that  plidntiff  In 
the  action  to  quiet  tiue  was  not  entitled  to  re- 
cover the  balance  due  on  tbe  purchase  price, 
and  the  Judgment  should  be  so  modified  as  to 
merely  determine  the  amount  due  without  ren- 
dering a  judgment  for  the  vendor  therefor. 

[Ed.  Note. — For  other  cases,  see  Quietuig 
Titie,  Cent  Dig.  {  100;  Dec.  Dig.  §  50.*] 

In  Bank.  Appeal  from  Superior  Court, 
Marin  County;  T.  3.  Lennon,  Judge. 

Action  by  the  Sausalito  Bay  Laud  Compa- 
ny against  tbe  Sausalito  Improvement  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.   Modified  and  affirmed. 


Bishop,  Hoefler,  Cook  &  Harwood,  of  Saa 
Francisco,  for  appellant  Andrew  O.  Ma- 
guire  and  Archibald  J.  Treat,  both  of  San 
Francisco,  for  respondent 

SHAW,  J.  The  plaintiff  sued  the  defend- 
ant to  quiet  title  to  two  parcels  of  land. 
The  complaint  Is  in  the  usual  form,  alleging 
title  and  possession  in  plaintiff,  and  that  de- 
fendant claims  an  Interest  In  tbe  land  with- 
out right 

The  defendant,  by  cross-complaint  sets  up 
a  claim  for  damages  against  tlie  plaintiff 
under  an  executory  agreement  for  tbe  sale 
of  the  laud  made  by  the  plaintiff  and  defoiid- 
ant  on  October  24,  1890.  The  plaintiff  at 
that  time  was  the  owner  of  the  land.  It 
desired  to  dispose  of  the  same  and  for 
that  purpose  the  officers  and  stockholders  of 
plaintiff  formed  and  organized  the  defend- 
ant corporation  and  subscribed  for  the  ma- 
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Jority  of  its  capital  stock,  Intending  that 
the  defendant  should  buy  the  land,  erect  a 
wharf  thereon,  It  being  on  the  water  front 
-of  Sausalito,  and  there  carry  on  the  busi- 
ness of  sellli^  fresh  water  to  be  obtained 
from  the  plaintiff  to  ocean  steamers.  The 
agreement  of  sale  was  then  «xecuted.  The 
plaintiff  agreed  to  sell  to  the  defendant, 
and  the  defendant  agreed  to  boy,  the  land  for 
the  sum  of  $15,000.  $2,000  was  paid  in  cash, 
$3,000  was  to  be  paid  on  or  before  October 
24,  1891,  and  the  remainder  in  installments 
of  $2,600  each  year  thereafter;  the  last 
payment  being  doe  on  October  24,  1895.  A 
failure  to  pay  was  declared  to  operate  as  a 
forfeiture  of  the  defendant's  rights,  and  the 
money  already  paid  was  thereupon  to  be 
retained  as  liquidated  damages.  At  that 
time  the  majority  of  the  directors  of  the  two 
companies  was  composed  of  the  same  per- 
sons, as  was  also  the  majority  of  the  other 
officers  and  stockholders.  In  course  of  time 
$6,081.S8  was  paid  on  the  principal  of  the 
price,  and  $4,298.22  on  the  interest  The 
defendant  never  at  any  time  bad  any  pFop- 
ertj  othw  than  this  land,  nor  any  means  of 
baying  or  paying  for  It  exo^  by  assess- 
ments on  Its  capital  sto<^  $5,400  was  ex- 
pended by  defendant  In  improvements  on  the 
land.  The  money  to  make  the  payments  and 
tor  the  ImproTonents  was  all  raised  by  stock 
assessments.  This  action  was  b^un  on  Jan- 
uary 8,  1903.  From  and  after  the  year  1898 
no  payments  whatever  were  made  on  the 
price  of  the  land,  and  no  business  was  car- 
ried on  by  the  defendant  During  all  this 
time  the  majorl^  of  the  directors,  officers, 
and  stockhold^  coutlnned  to  be  composed 
of  the  same  persons,  and  tbey  continued  to 
manage  and  control  both  companies.  Noth- 
ing was  done  to  raise  money  to  perform  the 
contact  on  the  part  of  the  defendant  So 
far  as  it  was  concerned,  the  enterprise  was 
abandoned.  So  far  as  the  evidence  shows, 
the  last  assessment  was  made  In  1888,  and 
no  further  effort  was  made  by  the  defend- 
ant, or  its  managing  officere  or  majority 
8to<&holder8,  to  complete  the  purchase,  or  to 
do  business  of  any  kind.  The  cross-com- 
plaint alleges  a  rescission  of  the  contract  In 
April,  1903,  after  the  action  was  begun,  and 
prays  for  damages  in  the  sum  of  $25,000. 
The  only  foundation  shown  for  damages  is 
the  money  paid  on  the  price  and  on  the  im- 
provisnenta. 

The  defendant  alleges  that  this  contract 
was  procnred  by  false  representations  made 
by  the  majority  directors  to  the  minoiit? 
stockholders^  whereby  they  were  Induced  to 
take  the  stock  and  consent  as  stockholders  to 
the  making  of  the  agreement,  and  that  the 
entire  scheme  was  fraudulently  designed  and 
contrived  by  the  majority  directors,  offloem, 
and  stockholders  to  defrand  the  deftedant 
and  the  minority  stocUoIders,  and  that  fOr 
that  purpose,  and  twlng  in  control,  they  In- 
tentionally remained  inactive  and  refrained 
from  levying  assessments  or  doing  anything 


whatever  to  pay  the  money  or  carry  on  the 
business  of  the  defendant  These  matters 
are  also  allied  as  a  def^ise  in  the  answer. 
The  court  found  that  all  the  auctions  of 
false  representations,  fraud,  and  frandolent 
intent  were  untrue.  It  is  not  contended 
that  these  findings  are  contrary  to  the  evi- 
dence, and  therefore  the  elonents  of  actual 
fraud  and  of  false  representations  must  be 
eliminated  from  our  consideration  of  the  case. 
It  Is  admitted  by  the  pleadings  that  in  April. 
1903,  the  defendant  made  an  attempt  to  and 
did  rescind  the  contract,  so  far  as  it  could 
do  so  without  the  consent  of  the  plaintiff. 

Judgment  was  given,  declaring  that  the 
plaintiff  Is  the  owner  In  fee  of  the  land,  that 
it  "have  Judgment  against  the  detendant" 
In  the  sum  of  $18,316.94.  being  the  sum  re- 
maining unpaid  on  the  principal  and  interest 
of  the  purchase  price  of  the  land,  and  that 
its  title  to  the  land  be  quieted  as  against  all 
claims  of  the  defendant;  provided,  that  upon 
payment  of  the  sum  aforesaid,  with  interest, 
within  six  months  from  the  date  of  the  en- 
try of  the  Judgment  the  plaintiff  should  ex- 
ecute to  the  defendant  a  good  and  sufBdMit 
deed  for  the  property.  The  defendant  ap- 
peals from  this  Judgment,  and  from  an  order 
denying  Its  motion  for  a  new  trial 

[1]  The  cross-complaint  alleges  that  the 
value  of  the  parcels  of  land  does  not  and 
never  did  exceed  $6,000.  This  is  denied  by 
the  plaintiff  In  Its  anaww  tlweto.  There  Is 
no  finding  aa  to  the  value  of  the  land.  There 
was,  however,  no  evidence  on  that  subject 
The  defendant  having  made  the  auction, 
and  having  Introduced  no  evidence  to  prove 
its  truth,  the  failure  of  the  court  to  make 
any  finding  regarding  it  Is  an  omission  of 
whi(^  the  defendant  cannot  complain.  Win- 
alow  V.  Gohransoi,  88  Oal.  468.  26  Pac  604: 
Macomber  v.  Blg^w,  126  OaL  18,  68  Pac. 
312. 

The  main  contentioh  of  the  defendant  is 
that,  by  reason  of  the  fact  that  the  majority 
of  the  directors,  officers,  and  stockholders 
of  the  two  companies,  those  who  controlled 
and  managed  the  affairs  of  the  defendant, 
were  the  same  during  all  the  period  in  qum- 
tlon,  and  the  fact  that  they,  having  and  ex- 
ercising control,  did  nothing  toward  complet- 
ing the  performance  of  the  agreemoit  oi 
sale,  but  allowed  it  to  lapse,  the  plaintiff 
cannot  recover,  or  assert  any  right  to  for^ 
f^t  the  contract,  or  any  right  under  it  It 
is  insisted  that,  regardless  of  the' absence  of 
actual  fraud  or  bad  intent,  and  evai  if  they 
were  at  all  .times  acting  In  good  faith,  as 
must  be  presumed  in  view  of  the  nnassalled 
findings,  their  conduct  constituted  construc- 
tive fraud  upon  the  defendant,  sufficient  to 
Justus  a  readaslon  at  the  defendants  de- 
mand, and  to  ezcQse  the  &lay  In  making 
such  demand  for  rescission,  and  hence  that 
the  defendant  is  entitled  to  recover  the  nxm- 
ey  paid  on  the  land  and  improvements.  In 
tills  connection  it  must  be  noted  that  a  short 
time  before  this  demand  fbr  resdsidon  was 
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made  the  minority  Btocktaoldeis  of.  defend- 
ant, tbose  baring  no  atod^  In  the  plaintiff 
company,  for  the  flrat  time  obtained  control 
of  the  actJons  of  the  defendant 

it]  The  rnle  eetabllsbed  in  this  state  is 
tba^  where  one  corporation  deals  with  an* 
oQier,  and  the  same  persons,  constitntlng  the 
majorl^  of  the  directorate  of  each  company, 
control  the  deal,  there  bdng  no  actual  or 
Intended  frand,  the  transaction  la  not  void, 
bnt  only  voidable  and  may  be  ratlfled  by 
dther  party  by  conduct  having  that  legal 
dEect,  and  that  it  is  binding  npon  the  party 
so  ratifying  It  San  Diego  t.  Pacific  Beach 
Go^  112  Cal.BS,  44  Pac.  333,  83  L.  S.  A  788; 
Favly  T.  Panly.  107  CaL  8,  40  Pac  29, 48  Am. 
St  Bep.  98;  Bedamatlon  Dist  t.  Blrks.  ISO 
CaL  237,  lis  Pac  170.  Tbfi  correct  doctrine 
Is  weU  stated  In  CVConner.  etc^  t.  Coosa  F. 
Co.,  96  Ala.  617,  10  South.  291,  86  Am.  Bt 
Bep.  2S1,  as  follows:  "If  the  same  persons 
as  directors  of  two  different  companies  r^re- 
sent  both  companies  In  a  transaction  In 
which  their  Interests  are  opposed,  such  trans- 
action may  be  avoided  by  either  company,  or 
at  the  Instance  of  a  stockholder  in  either 
company,  wlthont  r^rd  to  the  question 
of  advantage  or  detriment  to  either  com- 
pany-  Both  the  corporations  are  armed  with 
the  right  to  repudiate  snch  a  transaction,  no 
matter  how  &lr  or  open  It  may  be  shown  to 
b&  •  •  •  The  general  role  is  that  sudi  deal- 
ings are  not  absolute  void,  but  are  voidable 
at  the  election  of  the  respective  corporations, 
or  of  the  stockholders  thereof.  They  become 
binding  It  acquiesced  In  by  the  corporaUous 
and  their  stockholders."  The  foUowlng  au- 
thorities are  to  the  same  effect:  Aahhnrsfs 
Ameal,  00  Pa.  810;  Boell  v.  Bnckln^iam, 
16  Iowa,  203,  80  Am.  Dec.  S16;  Mannfbctnr- 
ertf  Co.  V.  Big  Muddy  Co.,  07  Mo.  45, 10  S.  W. 
866;  Booth  v.  BobfnsoD,  55  Md.  440;  V.  S., 
etc,  Co.  ▼.  Atlantic,  etc.,  Co.,  34  Ohio  St  464, 
32  Am.  Bep.  880;  2  Beadi,  Corpu  |  044;  2 
Cook,  Corp.  i  668. 

[t]  The  conduct  of  the  minority  stockbold- 
ea  of  the  defendant  who  are  here  seeking 
in  its  name  to  avoid  the  transaction,  and  of 
the  oQiw  stockholders  as  well,  was  equiva- 
lent to  a  ratification  of  the  original  sale,  and 
tor  this  reason  the  agreement  became  blnd- 
log  upon  the  corporation  and  upon  them, 
'nie  general  rule,  as  stated  In  the  authorities 
above  dted,  la  that  if  a  person  entitled  to 
avoid  a  contract  on  snch  grouod  is  Informed 
of  the  facts  npon  which  his  right  rests,  and 
thereafter  delays  taking  any  steps  to  avoid 
or  repudiate  the  transactiOD  until  a  period 
equal  to  the  statute  of  limitations  has  ex- 
pired, the  presumption  is  that  he  has  ratlfled 
it  Under  some  drcomstances  a  much  short- 
er time  will  Justify  the  presumption.  Here 
the  contract  was  made  In  1890,  and  no  stock- 
holder did  anything  toward  a  repudiation 
until  1903,  a  period  many  times  exceeding 
that  of  the  statute  of  limitations.  It  is  not 
daimed  that  any  of  them  were  ignorant  of 
the  feets.    The  evidence  shows  that  they 


were  all  familiar  with  aU  the  facts  from  the 
b^innlng.  There  Is  also  farther  evidence 
of  ratlflcatlon.  At  least  sevoi  stock  assess- 
ments w&e  levied  by  the  defendant  upon  Its 
8to<&liolders,  after  the  execution  of  the  agree- 
ment, to  ndae  the  money  which  was  paid 
thereon  and  for  the  improvements.  These 
assessments  began  Immediately  after  the 
agreement  was  made,  and  continued  at  in- 
tervals until  1888.  They  were  paid  1^  all 
the'  stockholders.  Including  those  now  repre- 
senting the  defendant,  with  full  knowledge 
of  all  the  facts  and  without  objection.  Snch 
payment  and  acquiescence  was  clearly  a  rat- 
ification of  the  agreement  and  a  waiver  by 
these  stockholders  and  by  the  corporation  of 
the  right  to  dalm  that  the  agreement  ts  In- 
validated by  the  fact  that  it  was  executed  by 
the  same  persons  as  directors  of  both  com- 
panies. 

It  follows,  also,  as  a  result  of  this  conclu- 
sion, that  no  cause  of  rescission  existed  in 
1903  at  the  time  the  defendant  according  to 
its  allegations,  rescinded  the  contract,  and 
that  no  rights  accrue  to  the  defendant  from 
that  attempt  to  rescind. 

[4,  B]  It  Is  further  claimed  that^  In  order 
to  put  the  defendant  in  detaul^  and  author- 
ize the  plalntlfl  to  treat  the  contract  as  ter- 
minated, and  sue  to  quiet  title,  the  plaintiff 
should  have  tendered  a  deed  to  the  defend- 
ant and  demanded  payment  ot  the  price,  and 
that  as  it  has  not  done  so,  the  contntct  still 
snbslste,  the  d^endant  may  still  perform  it 
and  the  plaintiff  cannot  have  his  title  quiet- 
ed. Where  the  vendor  allows  all  the  pay- 
ments to  become  past  due,  and  thereafter 
accepts  partial  payments,  the  forfeiture  Is 
waived ;  the  payment  of  the  balance  and  the 
execution  of  a  deed  thereup(m  become  de- 
pendent and  concnrrwit  condltlfflis.  "Non- 
payment alone  does  not  put  the  raidee  In 
default;  the  voidor  must  tender  a  deed  as  a 
condition  to  demanding  payment  of  the  price, 
and  he  cannot  without  such  tender,  declare 
a  forfeiture."  Boone  v.  Templeman,  158  Cal. 
297,  110  Pac.  947, 139  Am.  St  Bep.  126;  Mc- 
Croskey  v.  Ladd,  96  Cal.  459,  81  Pac  668. 
So  far  as  plaintUf  is  concerned.  In  the  ab- 
sence of  such  tender  and  r^nsal.  It  having 
accepted  part  of  the  price  after  maturity  of 
the  whole,  the  contract  would  still  stand, 
and  it  could  not  have  a  decree  declaring  that 
it  is  the  owner  In  fee,  and  that  defendant 
has  not  interest  unless  tbe  conduct  of  the  de- 
fendant In  the  matter  has  waived  a  tender, 
or  amounts  to  a  refusal  to  perform  in  any 
event  or  an  abandonment  of  the  contract 
Prior  to  the  beglunlng  of  the  action  there 
were  no  negotiations  between  the  plaintiff 
and  the  defendant  corporation  or  its  officers 
looking  to  a  tender  of  a  deed.  The  common 
managing  directors  and  stockholders  of  the 
two  compaMes  had  se^  that  the  defendant's 
enterprise  was  a  failure,  and  had  practically 
abandoned  It  by  mutual  consent  The  stock- 
holders of  the  defendant  who  had  none  of 
the  plaintUTs  8to(^  and  who  now  control  the 
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action  of  tbe  defendant,  had  failed  to  do 
anything  concerning  the  matter,  and  had  de- 
clared to  plaintiff  that  they  conld  raise  no 
more  money  to  pay  the  debt.  They  also  had 
practically  abandoned  the  contract.  When 
they  first  gained  control  of  defendant's  af- 
fairs, after  tbe  action  had  begun,  Instead  of 
endeavoring  to  pay  the  money  and  obtain  a 
deed,  they  proceeded  to  give  notice  of  rescis- 
sion; that  is,  they  repudiated  the  obligation 
of  the  contract,  and  upon  that  action  they 
still  stand.  During  tbe  trial  the  plaintiff 
offered  to  convey  the  land  to  the  defendant 
on  payment  of  the  price,  with  an  abatement 
of  part  of  the  interest,  and  the  defendant 
refused.  The  court,  however,  In  its  judg- 
ment, continued  this  offer,  and  gave  the  de- 
fendant the  benefit  of  the  contract  as  If  it 
were  still  in  existence,  by  the  provision  that 
upon  payment  of  the  balance  due  within  six 
months  the  plaintiff  should  convey  to  the 
defendant.  Under  all  these  circumstances 
we  think  that  the  plaintiff  has  done  all  that 
equity  requires,  and  that  a  previous  tender 
of  a  deed  must  be  deemed  to  have  been 
waived.  Gray  v.  Dougherty,  25  Cal.  280; 
Warvelle  on  Vend.  S  TC6;  Am.  &  Eng.  Ency. 
of  Law,  6;  Lawrence  v.  Miller,  86  N.  T.  131. 

[6]  It  appears  that  a  technical  error  was 
made  In  the  form  of  the  judgment  The 
plaintiff  is  not  entitled,  in  this  form  of  ac- 
tion, to  recover  of  the  defendant  the  bal- 
ance due  upon  the  purchase  price.  The  judg- 
ment appears  to  include  such  a  provision. 
We  think,  however,  that  it  was  not  so  In- 
tended. Nevertheless,  a  modification  should 
be  made  by  striking  out  the  objectionable 
language.  The  appellant  does  not  raise  this 
objection,  and  we  do  not  think  it  justifies 
the  Imposition  of  costs  because  of  die  modi- 
fication. 

The  order  denying  a  new  trial  is  affirmed. 

Tbe  Judgment  Is  modified  by  striking  out 
the  following  part  thereof:  "That  plaintiff 
have  Judgment  against  the  defendant  and 
cross-complainant  In  the  sum  of  $13,316.94, 
and  costs  of  suit,  which  are  hereby  taxed  at 

S  and  inserting  instead  thereof  the 

following:  "That  the  balance  of  the  pur- 
chase price  of  said  property,  and  interest, 
under  the  agreement  mentioned  In  the  find- 
ings. Is  the  sum  of  $13,316.94." 

As  thus  modified  the  judgment  is  affirmed, 
without  costa. 

We  concur:  SLOSS,  J.;  ANGELLOTTI,  J.; 
LORIGAN,  J.;  HENSHAW,  J.;  MELVIN,  J. 

On  Petition  for  Rehearing. 

PER  OURIAU.  The  appellant,  in  a  peti- 
tion for  rehearing,  takes  a  statement  in  tbe 
opinion  herein  to  the  effect  that  the  persons 
controlling  both  companies  had  "practically 
abandoned  the  enterprise  of  the  defendant 
company  by  mutual  consent,"  and  another 
statement  that  the  defendant  company  had 
"practically  aluindoned  the  contract,"  and 


from  these  statements  assumes  that  the  opin- 
ion declares  that  the  contract  was  abandoned 
by  both  parties  thereto  by  mutual  consent 
Upon  this  basis,  cotusel  argue  that,  under 
the  doctrine  stated  in  Joyce  v.  Shafer,  97 
Cal.  335,  32  Pac.  320,  when  both  parties  to 
a  contract  abandon  It  either  party  may  re- 
cover the  money  paid  on  it  The  remarks  In 
the  opinion  do  not  have  the  effect  assumed. 
Counsel  fall  to  note  the  significance  of  the 
words  used.  The  remarks  were  made  in  the 
course  of  the  discussion  of  a  different  ques- 
tion. I^st  others  may  also  misunderstand 
it,  we  take  this  occasion  to  explain  tliat  the 
"enterprise"  of  the  defendant,  that  Is,  Its 
business  of  selling  water  to  ocean  steamers, 
was  the  tiling  which  was  referred  to  as 
"practically  abandoned"  by  mutual  consent 
It  had  proven  a  failure,  and  wisdom  dictated 
Its  abandonment  But  the  opinion  says  only 
that  the  defendant  company  "had  practically 
abandoned  the  contract,"  not  that  the  plain- 
tiff had  done  so,  or  that  both  companies  had 
abandoned  it  In  the  connection  in  which  it 
occurs  this  means  only  that  defendant  had 
abandoned  all  effort  to  perform  It.  The 
plaintiff  company  had  never  evinced  any  In- 
tention to  do  otherwise  than  stand  upon  the 
contract  and  enforce  it  There  was  no  aban- 
donment of  the  contract  by  both  parties  such 
as  is  necessary  for  the  application  of  tbe 
rule  referred  to  in  Joyce  v.  Shafer. 
The  petition  for  a  rehearing  is  denied. 

BEATTY,  a  dissentlnK. 


BRADLBY  CO.  v.  MULCREVT,  County  Clerk, 

et  al.   (S.  F.  6,611.) 
(Supreme  Court  of  Califoroia.   Oct  14,  1913.) 

1.  Appbaz.  ano  EIbbob  a  381*)— Stat  of  EiXX- 
cution  ~  undiebtakiha  —  invaxjuitt  — 
Secono  Bond. 

Since  the  Code  of  Civil  Procedure  fixes  no 
time  within  which  an  undertaking  to  stay  exe- 
cution pending  appeal  must  be  filed,  but  the 
undertaking  may  be  given  at  any  time  before 
execution  of  the  Judgment,  where  appellant  has 
given  a  void  undertaking,  such  act  does  not 
terminate  his  right  to  file  a  second  sufficient 
hond  which  will  operate  as  a  stay, 

[Ed,  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  |S  2077-2084,  2087-2088; 
Dec  Dig.  i  891.*1 

2.  Appeal  and  Ebbob  (S  458*)— Stat  of  Pbo- 

CEBDINOS — NeCESSTTT  OF  UNDBBTAKIHO. 
Where  plaintiff  recovered  judgment  from 
which  the  defendant  appealed,  plaintiff  was  en- 
titled to  enforce  execution  on  the  judgment  at 
once,  Dor  was  his  right  impaired  by  tbe  fact 
that  he  had  instituted  proceedings  for  the  jus- 
tification of  sureties  on  a  bond  to  stay  execu- 
tion pending  appeal,  where  such  bond  is  void  for 
failure  to  comply  with  tbe  statute. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2223,  2224;  Dec  Dig.  | 
458.*! 

In  Bank.  Application  by  the  Bradley  Com- 
pany against  Harry  I.  Mulcrevy,  as  County 
Clerk  of  San  Francisco  County,  and  J.  M. 
Seawell,  one  of  the  judges  of  the  Superior 
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CoDrt  of  mcli  coanl7i  and  tlie  Superior 
Court  for  a  writ  of  mandate  reqnlrlnk  the 
Isnutnce  of  a  writ  of  poaaeaalon  on  a  Judg- 
ment reoorered  by  itetltloner  fat  ejectment 
against  Emma  R.  Bradl^.  An  alteniatlTe 
vrlt  of  mandate  was  Issoed  by  tbs  Supreme 
CODT^  to  whbdi  a  retam  was  made  by  de- 
marrer  and  answer.  Writ  discharged,  and 
proceeding  dismissed. 

Stoney,  Bonleaa  &  Stoney  and  Orvllle  G. 
Fratt,  Jr.,  all  of  San  Frandaco',  for  petition- 
er. Brown  &  Baer,  of  San  Frandaco,  for  re* 
qundenta. 

8LOSS.  J.  Tbe  material  facts  are  not  In 
cootroversy,  and  may  be  briefly  stated  as 
follows:  Judgment  for  the  recovery  of  the 
possession  of  a  parcel  of  land  in  the  dty  and 
coQoty  of  San  Francisco  was  entered  In  the 
miperlor  court  of  said  dty  snd  county  in  favor 
of  Bradley  Company,  the  petitioner  herelo, 
tnd  against  Emma  R.  Bradley,  on  February 
15,  1913.  On  March  26,  1913.  the  Judge  of 
said  court  made  an  order  fixing  the  amount 
of  a  bond  to  stay  execution  of  the  Judgment, 
so  far  as  it  directed  delivery  of  possession, 
at  whereof  9300  was  for  waste  and 

HOOD  for  use  and  occupation.  Code  Civ. 
I'roc.  I  MS.  On  March  29,  1913,  Emma  R. 
Bradley  died  a  notice  of  appeal  to  this  court 
from  tlie  Jndgm^t  and  on  the  same  day  filed 
an  undertaking  from  which  we  quote  this 
language  material  to  the  present  case:  "And 
whereas  the  appellant  is  desirous  of  staying 
the  ezecntion  of  said  Judgment  so  app^ed 
from  and  to  also  stay  the  execution  of  said 
judgment  for  the  delivery  of  possesEdon  of 
the  said  lands  and  premises,  we  do  therefore 
farther.  In  consideration  thereof,  and  of  the 
premlsea,  Jointly  and  severally  undertake 
and  promise  and  do  acknowledge  ourselves 
farther  Jointly  and  severally  bound  In  the 
farther  sum  of  three  hundred  (|300)  dollars, 
being  the  amount  for  tlutt  purpose  fixed  by 
the  Judge  of  the  court;  that  during  the  pos- 
session of  anu^  property  by  the  appelant  she 
wni  not  commit;  or  sutFer  to  be  committed, 
any  waste  thereon,  and  that  if  said  Judgmoit 
appealed  from  be  aflirmed,  or  the  appeal  dis- 
missed, she  will  pay  the  value  of  tbe  use 
and  occupation  of  the  property  from  the 
time  of  the  appeal  until  the  delivery  of  tbe 
posses^n  thereof,  not  uceedliig  tbe  sum  of 
four  thousand  (HOOD)  dollars,  beSag  tbe 
amount  for  that  purpose  fixed  by  the  Judge 
Of  said  court" 

Tbe  petitioner,  claiming  Oiat  said  bond 
was  insnffideot  in  form  to  stey  ezecntioii. 
demanded  of  the  county  derk  the  issuance 
of  a  writ  of  possession.  Its  demand  being 
refused,  It  applied  to  the  Judge  of  the  supe- 
rior court  for  an  order  directing  the  clerk 
to  lasns  sndi  wilt  This  application,  made 
ex  parte,  was  denied  and,  when  renewed  np- 
00  notice,  was  taken  under  submission.  On 
Aprn  1,  1013,  before  the  renewed  motion  bad 
been  made^  the  petitioner  bad  served  upon 


Btauna  B.  Bradley  notice  of  exception  to  the 
Butticlency  of  the  sureties.  On  April  14, 1813, 
she  served  and  fllM  her  notice  Uiat  the  sure- 
ties would  Justify,  and  on  April  18,  1913, 
they  did  Justify  before  a  Judge  of  the  supe- 
rior court  Meanwhile,  on  April  17,  IBIB, 
after  the  notice  of  motion  to  direct  the  Is- 
suance of  a  writ  had  been  ^ven,  the  appe- 
lant filed  a  second  bond,  which,  as  is  conced- 
ed, was  sufficient  In  fortn  to  effect  a  stay 
of  execution.  Thereupon  the  respondent 
Judge  denied  the  pending  motion  for  ttie  Is- 
suance of  a  writ  of  possession. 

Tbe  petitioner  makes  the  claim  that  the 
bond  first  filed  was  entirely  nugatory  and 
ineffectual  for  want  of  compliance  with  the 
terms  of  (be  order  fixing  the  amount  of  an 
undertaking  to  stay  locution.  It  contends 
that  by  tbe  said  bond  the  sureties  bound 
themselves  In  the  sum  of  $300  only,  while 
the  amount  required  by  the  Judge's  order 
was  $4,300.  So  contending,  it  advances  tbe 
further  claim  that  the  appellant,  having  once 
filed  a  stay  bond,  was  not  authorized,  except 
under  an  order  of  the  appellate  court,  to  file 
a  second  bond,  even  though  the  first  was 
ineffectual  for  any  purpose. 

We  do  not  find  it  necessary  to  pass  upon 
the  validity  of  the  first  undertaking.  We 
recognize  the  force  of  the  elementary  rule 
that  sureties  "are  entitled  to  stand,  upon  the 
express  terms  of  their  agreement  and  are 
never  implicated  beyond  those  terms."  Og- 
den  V.  Davis,  116  Cal.  32,  47  Paa  772.  On 
the  other  hand,  the  language  of  a  bond,  as 
of  other  contracts,  is  to  receive  a  fair  and 
reasonable  Interpretation  for  the  purpose  of 
effecting  the  objects  of  the  Instrument  L. 
&  S.  F.  Bank  v.  Parrott  126  Cal.  472,  58  Pac. 
104,  73  Am.  St  Rep.  04;  Swain  v.  Graves, 
8  Cal.  549;  Austin  v.  Union  P.  Co.,  4  CaL| 
App.  610,  88  Pac.  731.  Whether,  under  a 
proper  application  of  these  rules,  the  first 
undertaking  should  be  held  to  be  one  for 
$300  only,  or  whether,  In  view  of  the  quali- 
fying words  "being  the  amount  fOr  that  pur- 
pose fixed  by  the  court,"  the  sum  named 
should  not  be  disregarded  as  an  obvious 
derical  error,  is  a  nice  question  which,  as 
we  have  already  said,  need  not  be  here  de- 
dded.  Of  course,  if  the  first  bond  was  ef- 
fectual to  stay  execution,  tbe  petitioner  is 
not  entitled  to  the  relief  sought  We  shall 
assume,  for  the  purposes  of  tbe  discussion, 
that  the  undertaking  was  for  $300  only,  and 
that  It  was  therefore  entirely  nugatory  and 
ineffectual  for  the  purpose  of  staying  exe- 
cution. On  this  assumption  it  must  we 
think,  be  hdd  that  the  appellant  was  within 
her  righto  In  filing  a  second  undertaking, 
sufficient  In  form,  and  that  sudi  second  un- 
dertaking was  binding  and  effective  to  stay 
execution. 

[1]  The  Code  ot  Civil  Procedure  fixes  no 
time  within  which  an  undertaking  to  stay 
execntion  must  be  filed.  The  undertaking 
may  be  given  at  any  time  before  execution  of 
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the  Judgment  Hill  t.  Flnnlgan,  M  Cal.  493. 
'JTIie  right  to  stay  execution  by  the  filing  of  a 
stay  bond  had  not  therefore  expired  by  lim- 
itation of  time  when  the  second  bond  was 
.filed.  The  petitioner  contends,  however,  that 
the  fact  that  a  prior  attempt  to  stay  execu- 
tion by  means  of  a  bond  had  been  made 
(though  ineffectually}  prevented  any  further 
steps  in  the  lower  court  to  stay  execution. 
Reliance  la  had  upon  HiU  t.  Flnnlgan,  supra, 
where  the  court  said  that  the  sections  of  the 
Code  "contemplate  but  one  proceeding  to  stay 
the  execution  below."  This  declaration,  like 
all  expressions  in  Judicial  opiidons,  mujBt  be 
read  In  the  light  of  the  facts  under  consid- 
eration. In  the  Flnnlgan  Case  aroellant 
had  filed  a  stay  bond  sufficient  in  form.  The 
respondent  excepted  to  the  safiBdency  of  the 
sureties,  and  neither  they  nor  other  sureties 
Justified.  It  was  with  referraice  to  this  dt- 
natlon  that  the  oonrt  said  ttiat  no  further 
proceedings  could  be  taken  In  the  court  be- 
low to  effect  a  stay.  Whm  a  bond  sufficient 
in  form  is  filed,  but  the  snreties  are  in  tact 
insaiucient,  the  undertaking  does,  untU  the 
sureties,  after  ^ception,  have  failed  to  Jus- 
tly, operate  as  a  stay.  During  the  Interven- 
ing tlm^  which  may  extend  to  SO  days 
(Code  Civ.  Froc.  S  the  respondent  has 

been  prevented  from  enforcing  his  Judgment, 
although  he  may  not  have  had  adequate  se- 
curity, or  perhaps  any  substantial  security. 
If,  upon  the  failure  of  the  sureties  to  Justify, 
the  appellant  could  file  a  new  stay  bond,  the 
same  condition  might  again  arise,  and  it 
would  be  possible,  by  a  series  of  successive 
bonds  executed  by  insufficient  snreties  who 
would  fail  to  qualify,  to  obtain  all  the  bene- 
fits of  a  stay  without  furnishing  to  the  re- 
spondent the  security  contemplated  by  the 
Code.  These  are  the  considerations  which 
led  the  court  in  Hill  v.  Flnnlgan,  supra,  to 
the  conclusion  that  the  appellant  was  not 
authorized,  except  upon  order  of  Che  appel- 
late court,  to  file  a  second  stay  bond  where 
the  sureties  upon  a  first  had  failed  to  Justify. 
But  the  situation  is  entirely  different  where 
the  original  bond  falls.  In  substantial  re- 
Bpects,  to  comply  with  the  form  required  by 
statute.  Such  bond  is  not  effective  to  stay 
the  execution  at  alL 

[2]  The  respondent  has  the  right  to  en- 
force execution  at  once,  and  his  right  Is  of 
course  not  Impaired  by  the  fact  that  he  may 
have  instituted  proceedings  for  the  Justifica- 
tion of  sureties.  We  have,  then,  the  case  of 
an  appellant  who  has  filed  a  paper  which  Is 
entirely  void  as  an  undertaking  to  stay  ex- 
ecution. The  position  of  both  parties  is  Just 
the  same  as  it  would  be  if  no  bond  had  been 
filed.  The  fair  conclusion  is  that  a  second 
bond,  sufficient  in  form,  may  be  filed  at  any 
time  before  the  Judgment  has  been  enforced, 
as  it  unquestionably  could  be  If  no  steps  had 
theretofore  been  taken  to  obtain  a  stay. 

Without  passing  upon  the  validity  of  the 


first  bond  filed  In  Uils  case,  our  holding  is 
that,  it  said  bond  be  void,  the  second  is 
binding  upon  the  sureties  and  Is  effectual  to 
stay  execution. 

The  alternative  writ  is  dlschai^,  and  Hie 
proceeding  diamiased. 

We  concur:  ANGELLOTTI.  J.;  SHAW, 
J.;  MELTIN.  J.;  LORIOAN,  J.;  HEN- 
SUAW,  J. 


BRANDON  et  aL  v.  UMPQUA  LUMBER  A 

TIMBER  CO.   (S.  F.  6,529.) 
(Supreme  Court  of  California.    Oct.  14,  lOlS.) 

1.  COBPOBATIOnS  (I  680*)  —  Dissolutzoit  — 
Bffeot. 

Tbe  dlasolutlon  of  a  corporation  terml- 
nates  its  existence  as  a  le^  entity  and  ren- 
ders it  incapable  of  smng  or  being  sued  ai  a 

corporate  body. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  2482-2486;  Dec.  Dig.  % 
630.*] 

2.  CoBPoaATiONs  <S  617*)— DiBSOi.imoK— Er- 

IKOT. 

Tbe  dissolution  of  a  corporation  resulting 
from  a  statute  declaring  the  forfeiture  of  the 
corporate  franchise  for  nonpayment  of  a  li- 
cense tax  has  the  same  effect  as  if  it  were  de- 
clared by  judidal  decree. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  IS  2448-2456;  Dec  Dig.  i 
617.*] 

8.  CoaPORATIONS  (I  630*>— AFPUL— BlQHT  TO 
APPEAIt. 

Under  the  Corporation  License  Tax  Act 
(St  1906  [Ex.  SesB.]  p.  26)  |  10a,  as  amended 
by  St  1907,  p.  745.  which  added  tbe  proviso 
that  no  action  pending  against  any  corporation 
shall  abate  becanse  of  the  forfeiture  of  the 
franchise  for  nonpayment  of  the  tax  but  may 
be  prosecuted  to  final  Judgment  and  enforced 
by  execntion  with  the  same  effect  as  though 
no  forfeiture  had  occurred,  the  corporation, 
and  not  the  directors  who  were  made  trustees 
with  power  to  settle  Its  affairs  after  the  for- 
feiture of  its  franchise,  may  appeal  from  an 
adverse  jud^ent  rendered  In  an  action  be- 
sun  against  it  before  the  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S|  2482-2486;  Dec.  Dig.  S 
630.*] 

In  Bank.  Appeal  from  Superior  Court, 
Mendocino  County;  J.  Q.  White,  Judge. 

Action  by  David  Brandon  and  another 
against  the  Umpqua  Lumber  ft  Timber  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  On  motion  to  dismiss.  Mo- 
tlota  denied. 

Mannon  &  Mannon,  of  Ukiab,  for  appel- 
lant Preston  &  Preston,  of  Preston,  for 
respondents. 

SLOSS,  J.  Motion  to  dismiss  appeal.  The 
action  was  brought  in  December,  1911, 
against  the  Umpqua  Lumber  ft  Timber  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state,  to  quiet  title  to  certain  parcels 
of  land  in  the  county  of  Mendocino.  The 
corporation  answered,  setting  up  a  claim  to 
an  easement  for  a  railroad  right  of  way  over 
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Out  lanita  described  In  flie  complaint.  Jnds- 
mat  In  fttror  ot  tibe  plaintiffs  ms  entered 
OB  Jamurr  2,  191S.  On  January  11,  1918, 
the  attomeyB  who  liad  appeared  for  the  cor- 
poration save  notice  tiiat  It  antealed  tram 
Slid  JodgmenL  The  respondents,  presenting 
a  cvtlflcate  of  tbe  Secretary  4)f  State  sbow- 
tng  that  on  November  80,  1812,  prior  tp  the 
entrj  of  lodgment,  the  defendant  corpora- 
tion had  foiftited  Its  corporate  <iharter  for 
fBllore  to  pay  Its  Ucoue  tax,  moved  to  dis- 
miss the  appeal  on  the  ground  Oiat  the  fbr- 
fdtnre  tocdc  away  the  right  of  the  corpora- 
tion to  give  notice  of,  perfect  or  proeecate  an 
appeal 

[1,2]  It  Is  no  dottbt  the  ntle  that,  unless 
the  itatnte  otherwise  provides,  "the  ^ect  of 
die  dissolution  of  a  oorporatlon  la  to  termi- 
nate its  exlstoiee  as  a  legal  oiUty  and  render 
it  incapable  of  sidng  or  btfng  sued  as  a 
corporate  body  or  In  Its  corporate  name." 
Cranman  t.  Tlvlatda  Water  Co^  190  GaL 
57B.  68D,  88  Fac.  836.  And  this  effect  follows 
whether  the  dlssolntlon  has  been  declared  by 
Jodldal  decree,  as  in  the  case  of  the  ^vlenda 
Water  Company,  or  results  from  the  statute 
dedailng  the  forfeiture  of  the  corporate 
(nnddse  fbr  nonpayment  of  license  tax.. 
Newhall  T.  "Western  Zinc  M.  Co.,  164  GaL 
WOf,  128  Pae.  10^  It  may,  too,  be  conceded 
ttiat  section  10a,  added  to  the  corporation 
Uoense  act  In  1906  (Stats.  Ex.  Bess.  1806,  p. 
22),  providing  that  the  directors  of  a  corpora- 
tion forf^tlng  Its  charter  are  tmsteee  of  the 
corporation  and  its  stockholders,  with  power 
to  settle  the  affairs  of  the  corporation  and  to 
imiiii»a<p  or  defend  actions  pending  In  favor 
of  or  against  the  corporation,  did  not,  in  its 
raiginal  form,  glye  the  tmsteea  authority  to 
mafatnin  oT  defend  ac^ous  In  the  corporate 
name.  This  provision  la  substantially  sim- 
ilar to  section  ^  of  tiie  Civil  Code,  whltA 
was  held.  In  Grossman  v.  Ylvlenda  Water 
COn  supra,  to  give  no  such  authority. 

[I]  But  sectton  10a  was  amended  In  1907 
(Stats.  1907.  p.  745)  by  the  addition  of  the 
following  proviso:  "Provided  always  that  no 
action  pending  against  any  corporation  shall 
abate  thereby,  but  may  be  prosecuted  to 
final  Judgment  the  same  may  he  enforced  by 
oecutlon  with  the  same  forpe  and  effect  and 
in  like  my*ini>r  as  thou^  no  forfeiture  had 
occurred.   •   •   *'»  enactment  has 

been  constroed  by  us  In  the  very  recent  case 
of  Lowe  T.  Suj^erlor  Court,  134  Fac.  leo, 
irtmetiie  court  used  tills  language:  "Weare 
of  the  opinion  that  section  10a  of  the  act, 
as  amended  by  the  addition  of  the  proviso, 
■hoold  be  ccmstrued  as  providing  that  any 
action  Included  within  the  meaning  of  the 
proviso  shall  not  abate  by  reason  of  the 
forfeltme  bnt  mi^  be  continued  and  prose- 
coted  In  Its  corporate  name  to  final  Judgmoit, 


the  control  and  management  of  the  action  so 
far 'as  the  corporate  Interests  aro  concerned 
being  in  the  directors  or  managers  In  office  at 
the  time  of  the  forfeiture ;  they  being  the 
trustees  of  the  corporation  and  stockholdera 
or  manbers.  While  donbUess  they  may  be 
properly  substituted  as  parties  defendant 
such  substitution  Is  not  essratlal  to  a  con- 
tinuance of  the  action,  as  we  read  the  stat- 
ute.'* In  the  case  just  referred  to  this  court 
had  been  asked  to  issue  a  writ  of  prohlUtion 
restraining  the  superior  court  from  enforcing 
a  Judgment  entered  against  a  corporation 
after  the  forf^tnre  of  its  charter.  The  re- 
lief sought  was  denied.  The  views  expressed 
In  the  foregoing  auotatton  are  det^ve  of 
Uie  present  motion,  unless  the  respondents 
can  successfully  distinguish  the  Lowe  Case 
from  the  one  befora  us.  This  they  seek  to 
do  by  pointing  out  that  In  tiie  Lowe  Case  ttie 
parties  suing  the  corporation  were  seeking  to 
continue  the  prosecution  against  It  In  its 
corporate  nam^  while  hero  the  defendant 
corporation  Is  sertdng  to  exerdse  the  rl^t  of 
appeaL  But  we  think  the  proviso  Is  not  to 
he  construed  as  conferring  a  right  upon  tite 
adverse  party  alon&  It  declares  that  the 
action  shall  not  abate  "but  may  be  prosecut- 
ed to  final  Judgment  [and]  •  •  *  enforc- 
ed *  *  *  in  Uke  maimer  as  though  no 
forftfture  had  occurred."  It  is  true  tliat  ac- 
tt<ms  by  the  corporation  aro  not  saved.  But 
In  actions  Offoiiui  the  corporation  the  intent 
seems  to  be  to  permit  the  litigation  to  go  on 
to  final  Jndgmoit  and  acecution  as  if  there 
bad  been  no  forfeiture.  If  the  plaintiff  may 
prosecute  his  action  regardless  of  the  for- 
feiture, using  the  corporate  name  as  that  of 
the  party  to  be  served  with  notices  of  alT 
klni^  and  otherwise  treating  the  corporation 
as  the  party  defendant,  there  must  be  the  cor- 
retire  right  of  defending  in  the  corporate 
name  against  such  prosecution.  The  con- 
trary view  would  lead  to  the  anomalous  re- 
sult that  those  interested  in  resisting  the  ac- 
tion would  be  bound  by  proceedings  taken 
against  the  corporation  in  its  corporate  name, 
while  they  could  not  defend  In  the  only  name 
and  capacity  by  which  It  was  sought  to  bind 
thenL  Our  conclusion  Is  that  the  proviso 
gives  the  eight  to  continue  the  defense,  as 
well  as  tbe  prosecution,  in  the  corporate 
nam^  notwithstanding  a  forfeiture  of  ctiarter 
pending  the  action,  and  that  the  right  of  de- 
fense Includes  the  right  to  prosecute  an  ap- 
peal in  the  name  of  the  corporation.  It  be- 
comes unnecessary  to  consider  other  points 
urged  In  opposition  to  the  motion. 
The  motion  to  dismiss  the  appeal  is  denied. 

We  concur:  ANGELLOTTI,  J.;  LOBI- 
GAN  J,;  MS]LVIN,  J.;  SHAjW,  J.;  HBN- 
SHAW,  J. 
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NOEDLOH  et  al.,  County  Com'ra,  t.  DIS-  ■ 
TBICT  COURT  OP  FIRST  JU- 
DICIAL DIST.  et  aL 
(Supreme  Court  of  G<dorado.   Nor.  8,  1013.) 
Gonimss  (|  197*)— Cunca— Audu  akd  Ax>- 

LOWANCE. 

Under  Rer.  St.  1908,  %  1337,  aathoriring  the 
jadge  of  the  district  court  of  any  county  to 
appoint  a  committee  to  examine  the  omdal 
accounts  of  the  county  treasurer  but  not  ex- 
pressly authorizing  him  to  fix  the  compensa- 
tion of  the  members  of  the  committee  or  to 
order  their  compensation  paid  by  the  county, 
the   membera   should   present   their  claims 

aainst  the  county  to  the  board  of  county  com- 
ssioners  in  the  uaual  way  and  take  an  appeal 
to  the  district  court,  if  dissatiafled  with  the  ac- 
tion of  the  board,  and  the  district  court  bad 
no  power  to  allow  such  claims  in  an  ex  parte 
manner  without  givins  the  county  an  opportu- 
nity to  be  heard  and  to  order  the  county  com- 
misBioners  to  pay  them. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Ceut.  Dig.  IS  30&-S11;  Dec.  Dig.  1  197.*] 

Error  to  District  Court,  Adams  County; 
Charles  McCall,  Judge. 

Henry  Nordloh  and  others,  County  Com- 
miasloners  of  Adams  County,  were  adjudged 
guilty  of  contempt  by  the  District  Court  of 
the  First  Judicial  District,  and  they  bring 
error.  Reversed  and  remanded,  with  direc- 
tions. 

(George  Allan  Smith  and  John  T.  Bamett, 
both  of  DeuTer,  and  George  A.  Garard,  Co. 
Atty.,  of  Brighton,  for  plaintiffs  in  error. 

MUSSER,  C.  J.  Pursuant  to  section  1337, 
Kev.  Stat  1908,  the  judge  of  the  district 
court  of  the  First  Judicial  district,  in  and 
for  Adams  county,  of  his  own  motion  ap- 
pointed a  committee  of  three  persons  to  ex- 
amine the  official  accounts  of  the  treasurer 
of  that  county.  This  committee  proceeded 
with  its  work.  Before  completion,  each  of 
the  members  of  the  committee  presented  to 
the  district  judge  a  bill  for  the  services  ren- 
dered. These  bills  were  allowed  by  the 
judge,  and  the  county  commissioners,  who  are 
plaintiffs  In  error,  were  ordered  to  pay  them. 
Later  the  judge  Issued  a  citation  to  the  coun- 
ty commissioners,  wherein  It  was  stated  that 
It  had  been  represented  to  the  court  that 
the  county  comml^oners  had  foiled  and  re- 
fused to  allow  the  claims  which  bad  tfeen  or- 
dered paid  by  the  court,  and  the  commission- 
ers were  commanded  to  appear  before  the 
court  on  a  certain  day  and  hour  to  show 
cause  why  they  had  failed  to  comply  with 
the  said  orders  and  why  they  should  not 
forthwith  convene  and  allow  the  clalma  In 
response  to  this  citation,  the  commissioners, 
in  person  and  by  their  attorney,  appeared  in 
court  and  filed  a  motion  to  quash  and  sup- 
press the  citation.  The  court  refused  to  hear 
this  motion  and  struck  It  from  the  files. 
Tbereupon  the  oommlsidoDera  tendered  a 
written  answer  to  the  court  in  response  to 
the  citation,  which  the  court  would  not  per- 
mit to  be  filed.   Then,  after  some  conversa- 


Uon  Willi  the  oour^  it  was  ascertained  that 
the  committee  had  not  presented  the  bills 
for  thtir  csktixe  aeryiawu  An  adjoamment 
was  taken,  during  which  fba  committee  pre- 
sented additional  Idlls  to  ttie  emmtj  com- 
mlssioners,  who  allowed  the  sum  of  J1.0G8 
and  refused  to  allow  a  further  sum  of  $845. 
Wboi  oQurt  reocmraied,  It  was  Infbnned  of 
the  action  of  the  county  comnds alone ra. 
Thoeupon  the  court  made  an  order  allow- 
ing the  further  amount  of  9846  and  ordered 
the  conunlssionerB  to  allow  the  same  and  to 
issue  a  mrrant  for  the  paymoit  thereof: 
When  questioned  by  the  court,  the  county 
commissioners  stated  that  they  would  not  al- 
low and  pay  this  further  amount  because 
they  regarded  it  exoesslTe.  An  adjoomment 
was  taken,  and,  on  the  reoouTenlng  of  the 
conrt,  Oe  commisaioners,  by  their  mttom^. 
Informed  the  court  that  they  still  adhered 
to  their  former  statement;  whereupon  the 
court  adjudged  eacih  of  tbem  guilty  of  con- 
tempt and  ordered  tbem  confined  in  the  Qonn- 
ty  jail  until  th^  would  comply  with  the 
order  of  the  court  to  allow  and  pay  the  bills. 
To  review  this  judgmmt,  this  writ  of  error 
is  prosecuted. 

While  the  statutes  direct  district  courts 
to  appoint  such  commit;tees  for  the  exam- 
ination of  the  accounts  of  county  treasurers, 
they  nowhere  fix  or  mention  the  compensa- 
tion which  the  members  of  the  a>mmItteo8 
shall  receive  for  their  work,  nor  do  they  ex- 
pressly give  to  the  district  Judge  the  power 
to  fix  or  allow  any  compensation  or  to  order 
their  compensation  paid  by  the  county. 
There  is  no  reason  why  a  claim  against  the 
county  for  such  services  should  not  take  the 
usual  course.  If  the  district  court  has  any 
power  to  fix  the  amount  of  compensation 
that  the  committee  shall  receive,  It  is  only 
by  Implication.  In  other  cases  of  claims 
against  the  county,  they  are  presented  to  the 
board  of  county  commissioners  and  by  that 
body  allowed  or  disallowed  in  whole  or  in 
part,  and,  if  the  claimant  Is  dissatisfied  with 
the  action  of  the  board,  he  has  bis  appeal  to 
the  district  court,  where  the  matter  may  be 
adjudicated  as  in  any  other  case  of  a  claim 
of  one  person  against  another. 

In  the  present  case  the  district  court,  upon 
presentation  to  it  of  the  bills  of  the  claim- 
ants, allowed  them.  The  county  was  given 
no  opportunity  to  be  heard.  Without  such 
opportunity,  In  an  ex  parte  manner,  the 
claims  were  allowed  by  the  district  court,  and 
the  county  commissionera  were  ordered  to 
pay  them.  To  imply  that  the  discretion 
which  the  statutes,  In  other  cases  of  claims 
against  a  county,  vest  In  the  county  commis- 
sioners was  In  this  case  vested  In  the  district 
court  or  district  judge,  and  that  he  could 
determine  the  matter  without  a  hearing  or 
without  opportunity  to  the  county  to  be 
heard,  Is  contrary  to  all  principles  of  law. 
The  Judge  was  without  any  authority  In  the 
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premiaes  and  wholly  exceeded  bie  Juriedlc- 
tloD.  The  Judgment  Is  therefore  revised, 
Uie  cause  remanded,  and  It  Is  ordered  that 
the  dtatton  be  qoaahed  and  the  proceedings 
dismissed. 

Kerersed  and  remanded,  with  directions. 
WHITE  and  BAZLEZ,  JJ.,  concur. 


SYMES  INVESTING  CO.  t.  WHEELOCK. 
(Supreme  Court  of  Colorado.    Nor.  3,  1913.) 

L  liUIDLOBD  AMD  TtSABT  d  171*)  —  EVIO- 
nOR— TlNAST'a  SnBKIHDKB  Of  POSSESSION. 

A  tenant,  cannot  by  Tolnntarily  sorrender- 
iog  poflsetsioD  of  the  premises,  e^et  himself. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Gent.  Dig.  ||  691-694,  709;  Dec. 
Dig.  i  171.*] 

2.  LaNDLORD  AND  TXHAHT  <|_172*)— AOIS  OF 
IiAUDLOBD— CONSTBDCriTS  ClTZCmON. 

It  is  essential  even  to  a  constructiTe  evic- 
tion that  the  condact  of  the  landlord  be  more 
than  a  mere  trespass,  and  such  as  to  effectual- 
ly deprive  tibe  tenant  of  the  use  and  benefit  of 
ul  or  some  part  of  the  premises. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant.  C«at.  Dig.  fiS  685-708;  Dec.  Dig. 
i  172.*] 

8.  LannutBD  and  Tknakt  (i  172»)— Eviction 

—Vacation  by  Tenant. 

Where  a  tenant  under  a  lease  expiring 
December  Slst  notified  the  landlord  that  he 
nqKCted  to  raeate  his  offices  on  November 
16th,  and  actually  vacated  November  11th,  and 
•aid  that  if  occupation  by  other  tenants  from 
that  time  was  desired,  satisfactory  arrange- 
ments might  be  made,  and  tbe  landlord  accept- 
ed the  proposal  and  asked  to  be  advised  when 
the  offices  could  be  had,  to  which  the  tenant 
made  no  reply,  and  then  cleaned  and  repaired 
the  offices  and  received  rent  therefor  during  the 
term,  tiiere  was  an  abandonment  hy  die  ten- 
ant, and  henoe  no  eviction. 

[Ed.  Note.— For  other  eases,  aee  Landlord 
tod  Tenant,  0»t.  Dig.  U  696-708;  Dee.  Dig. 
i  172.*] 

1.  landz.obd  and  tsnant  ({  184*)— blnt— 
Amount. 

Where  the  tenant,  after  notice  to  the  land- 
lord, vacated  the  premises  and  the  landlord  en- 
tered and  allowed  new  tenants  free  rent  dur- 
log  the  term,  such  loss  was  chargeable  to  the 
landlord  in  lus  action  against  the  former  ten- 
ant for  rent. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Gent  Dig.  U  788,  788;  Dec.  Dig. 
I  194.*] 

Hill  and  Gabbert,  JJ.,  dissenting. 

Bn  Banc.  Error  to  County  Court,  City  and 
County  of  Denver;  George  W.  Dunn,  Judge. 

Action  by  the  Symes  Investing  Ciompauy 
against  Jesse  M.  Wheelock.  Judgment  for 
plaintUF  for  an  insufficient  amount,  and 
plaintiff  brings  error.  Reversed. 

J.  Foster  Symes,  of  Denver,  for  plaintiff 
in  error.  Fred  W.  Parka,  of  Denvert  for  de- 
fendant In  error. 

BAILBT,  J.  Tbb  action  waa  begun  in  a 
iMtloini  cmat,  to  reoorer  from  the  defendant 
the  sum  of  $266JS0,  a  balance  due  on  rent  for 


the  month  of  November  and  Decembw,  1011, 
under  a  written  lease  of  offices  numbered 
613  to  619  in  the  Symes  Building,  Denver, 
occupied  by  the  Northwestern  Mutual  life 
Insurance  Company,  of  which  defendant  was 
general  agent.  The  justice  of  the  peace 
gave  judgment  for  $182.50  in  favor  of  plain* 
tiff.  Defendant  tendered  $91^26.  being  the 
amount  due  under  the  lease  to  the  15th  of 
November,  and  upon  refusal  of  plalntUT  to  ac- 
cept it  appealed  the  case  to  the  county  couirt. 

There  were  no  pleadings,  but  a  stipulation, 
flled  before  trial  In  the  county  court,  shotvs 
that  plaintiff  is  a  corporation  of  the  state 
and  owner  of  the  Symes  Building ;  that  de- 
fendant had  a  lease  from  plaintiff  of  rooms 
613  to  619  Inclusive  In  that  building,  which 
expired  December  31,  1911,  at  a  monthly 
rental  of  $182.50 ;  that  defendant  voluntarily 
vacated  the  premises  on  November  11th,  1911, 
and  paid  no  rent  for  November  and  Decem- 
ber of  that  year,  but  made  tender  of  $91.25 
and  kept  the  same  good,  which  plaintiff  re- 
fused ;  that  plaintiff  received  from  other  ten- 
ants for  a  part  of  the  premises,  as  rental 
during  November  and  December,  the  sum  of 
$98.50;  that  certain  letters,  hereinafter  set 
forth,  passed  between  plaintiff  and  defend- 
ant ;  and  that  plaintiff,  between  November 
15th  and  December  31st,  1911,  made  repairs 
and  alterations  on  the  premises  at  an  ap- 
proximate cost  of  ^10.00  after  defendant 
had  vacated. 

On  September  28th,  1911,  the  defendant 
wrote  plaintiff  as  follows: 

"I  shall  vacate  offices  in  the  Symes  Build- 
ing at  termination  of  lease.  I  expect  to  va- 
cate offices  on  November  16th,  and  if  *yon 
ahould  desire  to  have  same  occupied  by  tea- 
ants  from  that  time,  satisfactory  arrange- 
ments could  probably  be  made." 

On  October  19th  following,  the  plaintiff 
answered: 

"Referring  to  your  letter  of  September  28tb* 
beg  to  say  that  we  will  be  glad  to  take  over 
any  part  of  your  space  as  fast  as  we  rent  It, 
on  the  understanding  that  we  allow  you  the 
same  price  that  we  rent  it  for — provided  we 
can  have  poaaesalon  a  few  days  ahead  at 
time  to  make  necessary  changes. 

"If  this  is  saUafactory,  please  let  us  know 
the  earliflBt  date  that  we  could  have  Booms 
618  and  619." 

The  defeo^mt  did  not  answer  tbat  letter. 
At  various  times  after  the  exchange  of  tlie 
forgoing  correspondence,  and  while  defend- 
ant waa  atUl  occwying  the  rooms,  l£r. 
Symes,  agent  of  plaintiff  company,  showed 
th^  to  numerous  prospective  tmants  in  ttie 
presence  of  the  defendant,  who  on  such  oc- 
casions said  nothing,  because,  as  he  testlfled, 
he  did  not  wish  to  embarraas  Mr.  Symes. 
The  two  had  personally  transacted  no  busi- 
ness for  about  two  years.-  The  business  in- 
cident to  the  teoancy  had  been  transacted 
with  the  cashier  of  defendant,  who  signed 
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and  delivered  the  rent  checks.  The  first 
week  In  November  Mr.  Symes  called  to  col- 
lect the  rent  for  that  month,  and  was  re- 
quested by  the  cashier  to  wait  until  plaintiff 
had  re-rented  the  rooms  and  adjust  the  rent 
later  on,  to  which  he  acceded.  The  Monday 
following  the  Saturday  on  which  the  defend- 
ant vacated  the  premises,  plaintiff  put  work- 
men to  cleaning  and  altering  the  rooms  to 
suit  new  tenants.  When  defendant  learned 
of  this  he  wrote  the  following  letter: 

"I  am  Inclosing  you  herewith  my  check  for 
$91.25,  being  rent  from  November  Ist  to  No- 
vember 15th,  and  am  sliding  you  under  sepa- 
rate cover,  keys  to  the  offices  which  I  hereto- 
fore held  under  lease  from  yoa.  In  the  Symes 
Building,  as  I  notice  you  have  taken  posses- 
sion of  the  premises  and  consequently  ter- 
minated my  lease." 

To  which  plaintiff  Immediately  replied : 

"We  beg  to  acknowledge  receipt  of  your 
letter  of  November  15th,  inclosing  check  for 
f91.25,  which  we  return. 

"We  would  be  very  glad  to  receive  the 
same  on  account  of  November  rent,  per  terms 
of  your  lease,  or  as  rent  to  November  15tb, 
but  on  the  understanding  that  we  have  in 
no  wise  released  you  from  the  terms  of  your 
lease,  which  we  expect  yon  to  carry  out 

"Ton  very  well  know  that  our  understand- 
ing was  that  we  are  to  allow  you  on  your 
lease,  credit  for  any  rent  we  receive  on  your 
space,  in  accordance  with  our  letter  of  Oc- 
tober 19th,  and  our  verbal  conversations 
with  your  office.  It  was  on  this  understand- 
ing that  we  pat  workmen  In  part  of  your 
rooms  to  make  the  necessary  alteratlonB  for 
other  tenants. 

"If  you  desire  the  keys  for  any  purpose 
we  will  be  glad  to  send  them  back  to  yon." 

The  foregoing  are  the  material  and  undis- 
puted facts  of  the  case. 

The  plaintiff  sued  to  recover  the  balance 
due  under  the  lease,  being  $366.00  for  the 
months  November  and  December,  less  $98.50, 
the  amount  received  from  otUlr  tenants  dur- 
ing that  period,  or  $266.50.  At  the  conclusion 
of  the  testimony  defendant  moved  a  non- 
suit, plaintiff  moved  for  a  directed  verdict, 
and  defendant,  in  turn,  moved  for  a  directed 
verdict  In  favor  of  plaintiff  for  $91.25,  the 
amonnt  tendered,  all  of  which  motions  the 
court  overruled.  The  Jury  were  instructed, 
retired  and  returned  a  verdict  for  plaintiff 
for  $01.25.  Plaintiff's  motion  for  a  new  trial 
was  overruled,  and  it  prosecutes  this  writ  of 
error. 

Plaintiff  In  error  contends  that  under  the 
facts  the  question  of  eviction  ie  not  involved, 
and  that  the  court  erred  in  submitting  It  to 
the  Jury.  If  the  facts  raise  the  question,  it 
was  properly  submitted,  and  the  Judgment 
may  not  be  disturbed;  if  not,  the  court 
should  have  directed  a  verdict  for  plaintiff 
for  $266.50  less  free  rent 

[1-3]  It  Is  fundamental  that  a  tenant  can- 
not, by  voluntarily  surrendering  possession  of 
the  premises,  evict  himself.  Lettlck  t.  Hon- 


I  nold,  63  m.  335.  The  renting  of  other  quar- 
ters by  defendant,  notice  of  vacation  on  a 
certain  date  and  vacation  of  the  premises  ac- 
cordingly, constituted  an  abandonment,  and 
entry  thereafter  by  the  landlord  was  not  an 
eviction.  Humlston,  et  aL  v.  Wheeler,  175 
111.  516,  51  N.  E.  893.  It  is  essential  to  even 
constructive  eviction  that  the  conduct  of  the 
landlord  be  more  than  a  mere  trespass  and 
such  as  to  effectually  deprive  the  tenant  of 
the  use  and  benefit  of  all  or  some  part  of 
the  premises.  2  Underbill  on  Landlord  and 
Tenant,  S§  670,  671.  In  the  case  at  bar  the 
plaintiff  entered  upon  the  premises  at  the 
Invitation  of  the  defendant.  If  defendant 
had  not  written  the  letter  of  September  28th, 
showing  a  desire  to  have  the  premises  occu- 
pied and  Inviting  plaintiff  to  act  to  that  end, 
no  controversy  could  have  arisen.  The  plain- 
tiff acted  upon  the  suggestlou  of  the  defend- 
ant and  accepted  the  proposal,  with  the  re- 
quest that,  If  the  terms  of  acceptance  were 
satisfactory.  It  be  advised  when  certain  of  the 
rooms  could  be  had.  The  defendant  made  no 
answer  to  that  letter,  but  for  over  three  weeks 
kept  silent,  during  which  time  the  plain- 
tiff showed  the  premises  to  numerous  pro- 
spective tenants  tn  his  presence  and  in  the 
presence  of  bis  cashier.  It  Is  not  apparent 
why  embarrassment  would  have  resulted  to 
the  plaintiffs  agent  from  anything  which 
defendant  might  have  said  on  sucdi  occasions 
respecting  their  relations  under  the  lease.  It 
was  not  until  after  he  had  vacated  the  rooms, 
when  he  learned  that  plaintiff  was  altering 
and  cleaning  them,  that  he  denied  his  liabil- 
ity under  the  lease,  because,  as  he  claims, 
"satisfactory  arrangements"  had  not  been 
made  for  a  new  tenant  Considering  his  let- 
ter of  September  28th,  the  plalntifTs  reply 
thereto,  together  with  what  followed  as  a 
consequence  of  those  letters,  the  defendant 
should  have  been  as  solldtous  to  ascertain 
the  true  conditions,  regardless  of  the  fact 
that  he  was  about  to  vacate,  as  he  evidently 
was  to  escape  a  valid  obligation  through  cir- 
cumstances which  he  apparently  thought  fa- 
vorable to  the  accomplishment  of  that  result 
It  is  a  fair  conclusion  from  the  undisputed 
fftcts  that  defendant  knew,  or  should  have 
known,  the  entire  situation.  To  declare  that 
the  acts  of  plaintiff,  invited  as  they  were  by 
the  defendant  and  by  his  silence  approved, 
amount  to  an  eviction,  would  be  not  only  con- 
trary to  law,  but  against  good  cousclenoe, 
and  would  lend  encouragement  to  others  to 
attempt  by  like  methods  to  escape  Just  ob- 
ligationa.  There  Is  a  total  absence  of  facts 
even  tending  to  show  an  eviction.  The  mo- 
tion of  plaintiff  for  a  directed  verdict  should 
tiave  been  sustained. 

This  case  is  clearly  distinguishable  from 
those  cited  by  defendant  in  error  to  support 
the  contention  that  there  was  evidence  of  an 
eviction.  Neither  of  those  cases  are  upon 
the  facts  even  analogous  to  this  one.  We  do 
not  question  the  law  as  stated  in  Hyman  v. 
Jockey  Clob  Go*  9  Oolo.  App.  80(^  48  Pac. 
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67L  In  tbat  case  there  was  a  forcible  entry 
and  detainer,  the  sheriff  holding  the  premis- 
es for  some  days  under  orders  from  the 
landlord  before  turning  over  the  keys  to  the 
latter.  Such  acts  were  there  held  to  amotint 
to  an  eviction  In  law.  The  prlndples  upon 
wMeh  that  dedalon  was  based  are^  Quoting 
from  the  opinion,  as  follows : 

rChe  rule  of  law  la  well  settled,  that,  If 
the  lessor  himself  wrongfully  derives  the 
tenant  of  the  whole  or  any  part  of  the  prem- 
ises, the  tenant  Is  discharged  from  the  pay- 
ment of  the  whole  rent  until  the  possession  is 
restored.  Tayl.  LandL  &  Ten.,  sees.  378-380. 
Id  2  Wood,  Landl.  &  Ten.  1096,  the  rule  Is 
stated  that :  'An  actual  expulsion  of  the  ten- 
ant, or  Intentional  disturbance  by  the  land- 
lord, or  by  any  other  person  acting  by  his 
aathority,  or  by  virtue  of  a  legal  right  vest- 
ed In  them  in  any  manner,  which  so  serious- 
ly disturbs  the  tenant's  possession  as  to  com- 
pel an  abandonment  of  the  premises  by  him, 
or  which  deprives  him  of  their  beneficial  en- 
joyment, amounts  to  an  eviction,  and  the 
rent  is  suEQ)ended  from  the  time  of  audi  dis- 
turbance.' " 

The  court  there  held  that  the  acts  shown 
amoonted  to  a  wrongful  deprivation  of  pos- 
sessiMi  of  the  premises  and  an  actual  expul- 
sion or  Intentional  disturbance  of  the  tenan- 
cy, committed  by  or  through  the  landlord. 
And  in  the  case  of  MacEellar  v.  Sigler,  47 
How.  Prac.  (N.  Y.)  20,  the  tenant  abandoned 
because  the  premises  had  become  unfit  for 
occupancy  because  of  an  overfiow  of  water 
from  an  adjoining  house,  and  thereafter  the 
htndlord  entered  to  make  repairs,  and  relet 
the  house  to  another,  of  his  own  motion. 
The  gist  of  that  decision  is  based  ai>on  the 
rule  contained  in  the  following  quotation 
from  the  opinion  therein: 

"In  the  absence  of  a  stipulation  to  that 
effect,  in  the  agreemait  creating  the  tenancy, 
the  landloTd  has  no  right,  except,  perhaps, 
where  It  may  be  requisite  to  prevent  waste, 
to  enter  tlie  demised  premises  during  the 
term,  without  the  consent  of  his  tenant,  to 
make  repairs;  and  if  he  does,  be  will  be 
deemed  a  trespasser,  and  become  liable  as 

In  one  of  the  foregoing  cases  the  landlord 
tordUy  evicted  the  tenant^  and  in  the  other 
he  took  possession  of  the  premises  after  the 
tenant  had  been  driven  from  the  house  by  an 
overflow  of  water  from  adjoining  property. 
In  the  case  at  bar  there  was  no  wrongful 
deprivation,  actual  expulsion  or  Intentional 
disturbance  nor  was  the  entry  without  the 
fVDsent  of  the  tenant  On  the  contrary,  the 
landlord  went  Into  possession  not  only  with 
the  omsent,  but  by  the  Invitation  of  his  ten- 
ant So  that  It  Is  manifest  these  dedlslons 
have  no  application  here 

[4]  The  plaintiff  allowed  each  of  the  new 
tenants  free  rent  from  the  date  of  taking 
possession  to  the  let  of  December.  1911.  In 
one  Instance  the  time  was  three  days  on  a 
bads  <tf  $80.00  a  month,  ta  fSJSO,  and  in  the 


other,  seven  days  on  a  basis  of  $720.00  a 
year,  or  113.80,  a  total  of  $17.30.  This  loss 
properly  belongs  to  plaintiff.  The  Judgment 
Is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  Judg- 
ment for  plaintiff,  as  of  date  March  28th, 
1012,  in  the  sum  of  $2^.20,  tiie  amount  claim- 
ed less  free  rmt. 
Judgment  reversed. 

HILL,  J.  (dissenting).  I  cannot  agree  with 
the  conclusion  that  the  question  of  eviction 
is  not  Involved.^  As  I  read  the  evidence  it 
falls  to  disclose  conclusively  that  the  plain- 
tiff entered  upon  the  premises  for  the  pur- 
pose of  mailing  the  repairs  at  the  invitation 
of  the  defendant,  or  that  there  ever  was  a 
meeting  of  the  minds  of  the  parties  upon  any 
agreed  line  to  be  followed.  Neither  Is  the 
evidence  conclusive  of  the  fact  that  the  de- 
fendant had  abandoned  the  premises  at  the 
time  plaintiff  took  possession.  To  the  con- 
trary, the  evidence  of  Mr.  Wheelock  disclo^ 
that  at  the  time  the  plaintiff  took  possession 
he  had  not  surrendered  the  keys;  that  his 
first  knowledge  of  the  plaintiff's  possession 
was  when  he  sent  there  for  something  which 
he  wanted  in  the  offices.  This  evidence 
could  be  properly  construed  to  mean  tbat  he 
still  had  some  things  left  there.  He  testi- 
fied that  his  sign  had  been  removed  from 
the  door;  that  all  of  these  acts  were  with- 
out his  knowledge  or  cons^t  Under  this 
state  of  facta  I  think  the  question  of  evic- 
tion was  properly  submitted  to  the  Jury. 
This  position  is  sustained  by  the  authori- 
ties. Hyman  v.  Jockey  Club  Co.,  9  Colo  App. 
209,  48  Pac.  671;  MacKellar  v.  Sigler,  47 
How.  Prac.  (N.  Y.)  20;  Jones  on  Landlord 
and  Tenant  (1906  Ed.),  {  648. 

Mr.  Wheelock's  first  letter  states  If  plain- 
tiff should  desire  to  have  the  offices  occupied 
by  tenants^  satisfactory  arrangements  could 
probably  be  mada  To  my  mind  the  evidence 
Is  not  ooncludve  that  satlsftictory  or  any 
arrangements  were  ever  made  with  the  de- 
fendant concerning  this  subject,  or  the  right 
to  make  permanent  changes  during  the  pe- 
riod of  bis  lease.  The  Act  that  the  defend- 
ant did  not  reply  to  the  plalntiflCs  letter  of 
October  the  19th  would  not  avoid  the  rule 
that  surrender  was  effected  by  the  actions 
of  the  landlord.  Gray  r.  Kaufman  Dairy  ft 
I.  O.  Co.,  162  N.  Y.  888,  SB  Pac.  003.  49  L. 
R.  A.  580,  76  Am.  Bt  Rep.  327.  By  the  terms 
of  thti  defeodanfa  first  letter.  If  the  plaintiff 
desired  possession  prior  to  the  termlnaUon 
of  the  defendant's  lease  or  prior  to  his  sur- 
render of  the  property  In  turning  over  the 
keys,  etc..  It  was  incumbent  upon  its  man- 
ager to  have  seen  the  defendant  and  secured 
an  understanding  concerning  it  as  well  as 
Oxe  privilege  to  have  made  r^airs  during 
the  remainder  of  the  term.  The  plalntlfl 
entered  Into  possession  about  six  weeks  prior 
to  the  expiration  of  the  defendant's  term. 
During  a  part  of  this  period  it  made  perma- 
nent changeSf  improvements,  and  repairs  at 
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a  cost  In  excess  of  $500.  This  was  not  for 
the  purpose  of  securing  tenants  for  the  un- 
expired portion  of  the  defendant's  term,  but 
was  for  the  benefit  of  the  plaintiff  In  order 
to  secure  new  tenants,  which  It  did,  whose 
leases  ran  for  a  term  of  years.  Dnrlng  the 
time  that  these  changes  and  Improvements 
were  being  made  the  premises  were  unfit  for 
occupancy.  To  my  mind  all  of  these  facts 
were  properly  submitted  to  the  Jury  as  evi- 
dence pertaining  to  the  termination  of  the 
tenancy  by  the  plalntlft.  Carson  v.  Arvan- 
tes,  10  Colo.  App.  882.  fiO  Pac.  IQSO. 

GABBERT,  conturs  In  the  views  here- 
in expressed. 


RIO  GBANDB  SOTITHEKN  R.  00.  t.  CAMP- 
BELL. 

(Supreme  Court  of  Colorado.  Nov.  8, 1913.) 

1.  Evidence  (j  575*)— Evidence  at  Fobueb 

TaiAIi— AVAILABILITT    OP  WITNESS. 

OrdiQarily  tbe  former  testimony  of  a  wit- 
ness caiiDot  be  nsed  If  the  witneas  is  still  avail- 
able for  the  purpose  of  testifying  at  the  sub- 
seQuent  trial,  sisce  that  would  deprive  the  ad- 
verse party  of  his  right  to  croaa-examine  in  the 
presence  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  2407-2409;   Dec.  Dig.  §  675.*] 

2.  Evidence  ({  675*)— Evidence  at  Fobuee 
Tbial— Gbounds  fob  Admission. 

The  testimony  of  a  witness  at  a  former 
trial  cannot  be  read  to  the  jury  in  die  form  of 
a  deposition,  where  he  was  present  at  the  sec- 
ond trial  and  no  physical  infirmity  kept  him 
from  testifying;  it  appearing  merely  that  be- 
tween the  trials  he  had  forgotten  the  facts. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  |8  2407-2409;  Dec  Dig.  |  576.*] 

Bn  BanCi  Appeal  from  District  Court,  La 
Plata  County ;  Charles  A.  Flfee,  Judge. 

Action  by  Samuel  M.  Campb^l  against  the 
Rio  Grande  Sonthem  Railroad  Company. 
From  a  jud^ent  for  defendant,  plaintiff  ap- 
peals.  Reversed  and  remanded. 

E.  N.  Clark,  of  Denver,  for  appellant 
Thomas  B.  Stuart  and  Charles  A  Murray, 
both  of  Denver,  and  Charles  A.  Johnson,  of 
Doraiuo,  for  appellea 

GARRIGUES,  J.  1.  June  8,  1901,  plain- 
tiff, Samuel  M.  Campbell,  was  Injured  while 
coupling  cars  In  a  train  upon  which  he  was 
braking,  and  brought  this  suit  against  tbe 
railroad  company  to  recover  damages,  upon 
the  ground  that  Its  negligence  caused  the  ac- 
cident The  trial  of  the  case  in  March,  1004, 
resulted  In  a  verdict  for  plaintiff,  which  on 
appeal  was  reversed,  and  the  cause  remanded 
for  a  new  trial.  See  R.  G.  S.  R.  Co.  v. 
Campbell,  44  Colo.  1,  9G  Pac.  9S0.  A  trial  in 
April,  1909,  resulted  in  another  verdict 
against  the  company,  and  it  brings  the  case 
here  on  appeal. 

[1,  2]  Tbe  testimony  of  one  Fred  Weller,  a 
material  witness  for  the  plaintiff  on  the  first 
trial,  was  taken  by  the  official  reporter,  ex- 


tended and  preserved  by  bill  of  exceptions. 
He  wan  called  as  a  witness  by  the  plaintiff  on 
the  second  trial,  at  which  time  he  was  a 
young  man  apparently  of  sound  mind  and  In 
good  bodily  health.  In  his  examination  In 
chief  plaintiff  offered  In  evidence  all  his  tee* 
tlmony  given  on  the  former  trial,  preserved 
by  the  bill  of  exceptions,  on  the  ground  that 
the  witness  said  he  did  not  remember  the 
facts  to  which  he  had  formerly  testified. 
Tbe  court  permitted  this  evidence,  preserved 
by  the  bill  of  exceptions,  to  be  read  to  the  Ju- 
ry over  the  objections  of  the  defendant,  and 
the  question  presented  is  whether  this  was 
reversible  error. 

2.  In  2  Wlgmore  on  Evidence,  8  1415,  it  is 
said :  "No  one  has  ever  doubted  that  the 
former  testimony  of  a  witness  cannot  be 
used  If  the  witness  Is  still  available  for  the 
purpose  of  testifying  at  the  present  trial." 
What  Weller  said  on  the  first  trial  was  hear- 
say on  the  second  trial,  and  could  not  be  in- 
troduced as  substantive  testimony  by  the 
party  calling  him,  unless  It  came  within 
some  well-established  exception  to  tbe  rule 
regarding  hearsay  evidence.  Merely  because 
it  was  given  at  a  former  trial  of  the  same 
case  involving  the  same  Issues  and  between 
the  same  parties,  where  the  witness  was 
cross-examined,  did  not  make  it  admissible 
as  his  evidence  on  this  trial.  Instead  of 
plaintiff  making  his  case  by  evidence  given 
on  thto  trial,  he  was  permitted  to  do  so  by 
evidence  0ven  at  another  trial.  Welter's  tes- 
timony for  the  party  calling  him  was  what 
he  said  on  this  trial  of  the  case,  and  not  what 
he  said  on  the  former  trial,  unless  fbr  some 
good  reason  his  evidence  on  the  former  trial 
was  allowed  to  become  his  evidence  on  this 
trial,  which  by  analogy  would  be  similar  to 
his  d^sltlon.  ■  This  conid  only  be  done  un- 
der some  established  exception  to  the  rule 
regarding  hearsay  testimony.  We,  therefore, 
turn  to  tbe  exceptions  to  the  rule  for  the  au- 
thority to  admit  this  evidence.  Authority 
may  be  found  for  holding  that  testimony, 
properly  preserved  and  authenticated,  given 
at  a  former  trial,  where  there  has  been  ample 
opportunity  to  cross-examine  the  witness, 
may  be  used  at  the  subsequent  trial  of  the 
same  case  between  the  same  parties  In  cases 
where  the  witness  is  dead,  when  the  witness 
is  absent  from  the  jurisdiction  or  out  of 
reach  of  the  court's  process,  when  tbe  party 
has  been  unable,  after  diligent  search,  to  find 
the  witness,  or  where  his  absence  is  on  ac- 
count of  the  procurement  of  the  opponent, 
where  the  witness  is  so  sick  he  cannot  attend, 
where  the  witness  Is  Insane,  where  the  wit- 
ness has  suffered  loss  of  memory  by  disease 
or  old  age,  where  the  witness  Is  disqualified 
from  testifying  by  reason  of  Interest,  in- 
famy, or  the  like,  and,  for  certain  kinds  of 
testimony,  where  the  witness  Is  blind.  1 
Greenleaf  on  Ev.  (16th  Ed.)  g  163g:  2  Wig- 
more  on  Ev.,  §S  1401  to  1-118,  inclusive. 
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Som^  tlioiu^  not  an,  of  these  eze^ttons 
bave  been  recognised  1^  hb.  Tonng  t.  Peo- 
ple, 64  Colo.  28B,  ISO  Fac.  1011.  Without 
committing  this  court  to  all  the  exceptions 
mentbmed,  it  la  anffldent  In  tbla  caae  to  aay 
tbat  It  comes  within  none  of  them.  Weller 
was  not  dead.  He  was  within  the  Jurisdlo- 
tlm  of  ^  Gonrt,  and  sobject  to  Ita  loocesa, 
iDd  waa  In  fact  present  In  court,  called  and 
■worn  by  the  party  desMng  and  offering  his 
evidence.  So  far  as  the  evidence  discloses  he 
was  a  yonng  man  about  26  or  28  yean  of 
In  good  bealth,  and  sane.  His  loss  or  pre- 
tended loaa  of  memory  waa  not  dne  to  dla- 
ease  or  old  age,  he  had  no  apparent  Interest 
In  the  litigation  or  Its  resolt,  and  nothing 
was  disclosed  that  disqualified  him  from  tes- 
tifying. It  Is  weU  estabUshed  that  a  party 
to  a  litigation  has  a  right  to  be  confronted 
In  court  with  and  to  cross-examine  his  op- 
ponent's witnesses  in  the  presence  of  the  jn- 
ry.  Eridence  in  the  nature  of  a  deposition 
read  to  the  Jury  might  leave  an  entirely  dif- 
ferent impression  upon  their  minds  than  an 
oral  examination  in  their  presence.  It  would 
establish  a  dangerous  precedrat  to  allow  the 
testimony  of  a  witness  giren  on  a  former 
trial  to  be  introduced  as  his  evidence  at  a 
Bobseqnent  trial  merely  because  he  said  he 
had  forgotten  the  transaction  and  his  former 
testimony.  It  Is  possible  the  testimony  on 
the  first  trial  might  be  false,  and  tiiat  there 
was  then  no  known  way  of  breaking  It  down 
on  cross-examination;  but  before  the  sec- 
ond trial  its  falsity  might  be  discovered,  and 
the  witness  not  dare  to  testify  aa  he  had  on 
the  first  trial,  and  to  escape  emtmrrassment, 
he  conld  conveniently  say  he  tiad  forgotten 
the  transaction,  which  would  make  bis  for- 
mer evidence  admissible.  Because  the  wit- 
ness said  he  had  no  recollection  was  not 
Boffldent  to  create  a  new  exception  to  the  es- 
tablished rule  regarding  hearsay  evidence. 
While  it  might  in  some  cases  work  a  hard- 
ship and  be  a  great  disapi>olntment  to  a 
party  calUng  a  witness  for  him  not  to  tes- 
tify as  expected,  or  as  he  had  theretofore 
done.  It  is  not  a  sufficient  reason  for  the  ad- 
mission of  his  former  evidence.  To  create 
such  a  precedent  we  think  would  work  far 
greater  barm  to  the  public  than  tite  incon- 
venience to  a  litigant  in  some  particular 
case. 

The  court  in  Velott  v.  Levrls,  102  Pa.  326, 
correctly  stated  the  rule  when  it  said  In  that 
case:  "The  witness  but  failed  to  recollect 
what  he  had  previously  sworn  to,  but  If  this 
wm  enough  to  admit  the  notes  of  a  former 
trial,  we  might  as  well  abandon  original  tee- 
tlnuniy  altogether,  and  supply  it  with  previ- 
ous notes  and  deiwaltlons.  It  would  certain- 
ly be  an  ezoeUent  way  to  avoid  the  contra- 
diction of  a  doubtful  witnesa,  for  tw  oonld 
always  be  thus  led  to  the  exact  words  of 
his  toTOttx  evidmce." 

In  Stein  v.  Swensen,  46  Wxm.  360,  49  N. 
W.  SS.  24  Am.  St  Bep.  284,  It  la  aald :  "Wlien 


failure  of  memory  amounts  to  mental  Imbfr 
dllty,  tbB  witnesa  is  as  one  dead  or  insane, 
and,  aa  Mb  tcattmony  cannot  then  be 
Ms  teatiniony  npcm  a  former  trial  of  the 
same  issues,  between  the  same  parties,  may 
be  resorted  to.  To  adndt  It  in  any  lees  case 
would  contloually  present  the  question,  What 
degree  of  foi^etfiilnesB  shall  be  reQUiredf" 
See,  also,  Wells  v.  Drayton,  1  Nott  &  Mc  (S. 
G.)  400,  9  Am.  Dee.  718,  and  Boblnaon  t.  Gil- 
man,  4S  N.  H.  286. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded. 

Beveraed. 

HI3LL,  J.,  not  partldpattng. 

OABBBRT,  J.  In  my  opinion  there  are  ad- 
dltioiial  reasons  why  the  Judgment  of  the 
district  court  should  be  reversed.  The 
testimony  of  plaintift  at  the  former  trial 
was  reviewed  In  44  C!olo.  It  was  there 
stated,  after  quoting  his  testimony,  tiiat 
according  to  his  own  statements  it  stood  ad- 
mitted that  the  impact  of  the  cars  was  not 
of  suffldmt  force  to  cause  the  drawheads  to 
turn  down.  This  was  an  Important  feature 
of  the  case  In  view  of  the  fact  that  one  of 
tUe  claims  on  the  part  of  plaintiff  was  that 
the  defective  condition  of  the  locomotive  made 
it  impossible  tor  the  engineer  to  properly  con- 
trol its  movements,  and  that  these  defects 
caused  the  locomotive  to  suddenly  increase 
the  speed  of  the  cars  which  caused  them  to 
come  together  with  such  force  as  to  turn 
down  the  drawheads  and  drawbars.  At  the 
second  trial  "his  testimony  was  so  changed  as 
to  create  the  Impression  that  the  injury  to 
these  appliances  was  caused  by  the  severity 
of  the  Impact  when  the  cars  came  together. 
A  party  to  an  action  should  not  be  permitted 
to  diange  his  testimony  at  a  sec<Hid  trial  so 
as  to  avoid  rulings  of  a  court  of  review  of 
a  former,  when  by  so  doing  the  theory  of 
his  case  is  so  changed  that  the  conclusion  Is 
inevitable  that  one  or  the  other  of  his  state- 
ments Is  untrue.  Such  a  change,  unless  In 
some  way  satisfactorily  explained,  should  not 
be  permitted,  when  thereby  a  recovery  may 
be  based  upon  a  state  of  facts  which,  accord- 
ing to  his  testlmcHiy  previously  given,  did  not 
exist.  No  such  explanation  was  given. 

It  is  contended,  however,  that  the  testi- 
mony of  plaintiff  on  the  subject  was  substan- 
tially the  same  at  both  trials.  If  tills  be 
tru^  then  It  must  appear  from  his  testimony' 
that  the  alleged  defects  in  the  locomotlTe  did 
not  in  any  manner  contrtbnte  to  his  injury. 
Conceding;  then,  that  there  la  no  material 
change  In  his  testimony  on  the  subject  under 
consideration.  It  waa  error  to  submit  to  the 
Jury,  as  stated  In  our  former  opinion,  an  Is- 
sue ct  &ct  which  was  not  In  the  case,  by  ad- 
vising them  to  the  effect  that  if  the  evidence 
disclosed  negligence  on  the  part  of  the  de- 
fendant by  operating  the  train  upon  which 
plaintUC  waa  employed  with  a  defective  loco- 
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motlTe,  which  caused  his  injury  wltboat  fanit 
on  hie  part,  he  wonld  be  entitled  to  recover. 

The  trial  court  also  committed  prejudicial 
error  in  admitting  testimony  on  the  part  of 
plaintiCt  to  establish  the  allied  defectlTe 
condition  of  the  locomotive,  when  that  qnes- 
tlon  was  not  involved,  If,  as  claimed  by  conn- 
sel  for  plaintiff,  his  testimony  at  the  second 
trial  with  respect  to  the  cause  of  his  injury 
was  substantially  the  same  as  at  the  first 

Instruction  No.  3  was  to  the  effect  that  It 
was  the  duty  of  defendant  to  provide  reason- 
ably safe  and  suitable  cars,  drawheads.  draw- 
bars, and  coupling  appliances.  This  language 
is  condemned  by  many  authorities  upon  the 
ground  that  thereby  the  duty  of  the  employer 
as  thus  defined  is  absolute,  when  the  correct 
rule  la  he  is  only  required  to  ezerdse  due  and 
reasonable  care  to  provide  reasonably  safe 
and  suitable  appliances  for  the  ase  of  Ub  em- 
ployes. 


LENDHOLM  et  aL  t.  PEOPLE. 
(Snpreme  Court  of  Colorado.    Oct  S,  1918. 
Behearing  Denied  Nov.  3,  1913.) 

1.  iKTOnCATINQ  LXQUOBS  (I  146*>— WbOSG- 

FUL  Sale— Chabaotbb  or  Placb— "Balooh 

— "RaSTAUaAHT." 

Bev.  St  1908,  |  1805,  provides  that  every 
"saloon,  bar  or  other  place*'  where  liquors  are 
sola  or  kept  for  sale,  etc.,  shall  be  closed  at 
midnight  and  od  Sunday,  and  prohibits  during 
such  time  the  sale  of  liquor  therein.  Held,  that 
while  the  word  "restaurant"  used  to  describe 
a  place  used  solely  to  dispense  food,  is  not 
within  the  act,  yet  the  term  "saloon"  includes 
a  restaurant  or  eating  house  where  intoxicat- 
ing liquors  are  sold  for  consumption  by  niesta 
vith  their  meals,  and  hence  the  act  prohibits 
■nch  sale  in  rego^  restaurants  on  Bonday  and 
after  midnight. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  CentDig.  SS  156-158;  DecJJig.  S 145.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  7,  pp.  6310,  6311;  vol.  8,  p,  TIM;  voL 
7,  pp.  6180,  6181;  voL  8,  p.  7789.] 

2.  Ihtoxicatino  Liquobs  tt  145*)— Bbotoa- 
TiOK — Sale— Natube  or  rLACB. 

The  name  by  which  a  place  where  intori- 
catiog  liquors  are  sold  is  called  does  not,  in 
law,  fix  its  status  for  the  purpose  of  regulating 
sDch  ssles;  the  character  of  the  place  being 
determined  by  that  which  habitually  takes  place 
therein: 

rEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  CentDig.  IS  15ft-158 ;  De&Dig.  1 
Gabbert  disBenting; 

En  Banc.  Error  to  District  Court,  City 
and  County  of  Denver ;  Hubert  L.  Shattnck, 
Judge. 

S.  S.  Lendholm  and  another  were  convict- 
ed of  keeping  open  on  Sunday  a  place  In 
which  Intoxicating  liquors  were  sold,  and 
therein  selling  intoxicating  liquors  on  that 
day,  and  they  bring  error.  Aflirmed. 

John  T.  Bottom,  of  Denver  (Mllnor  B. 
Oleaves,  of  Denver,  of  counsel),  for  plaintiffs 
in  error,  Fred  Farrar,  Atty.  Gen.,  and 
Frank  O.  West,  Asst.  Atty.  Gen.,  for  the 
People. 


WHITE,  J.  PlalntUts  in  error,  defendants 
In  the  court  below,  were  convicted  of  keep- 
ing apea  on  Sunday  a  place  In  which  sidrit- 
uous,  vinous,  malt,  and  other  liquors  were 
kept,  sold,  bartered,  exchanged  or  given 
away,  and  of  therein  selling  Intoxicating  liq- 
uors on  said  day,  contrary  to  the  provisions 
of  section  1S05,  "R.  S.  1808.  They  were  sen- 
tenced to  pay  a  fine,  and  bring  the  cause  here 
for  review. 

The  case  was  tried  npon  an  agreed  state- 
ment of  facts.  Defendants  were  the  officers 
and  directors  and  had  actual  diarge  and 
management  of  the  Cafe  Mozart,  a  "regular 
restaurant"  conducted  in  the  city  and  county 
of  Denver,  serving  m^ls  to  its  patrons  day 
and  night,  and  furnishing  with  such  meals, 
for  an  additional  price,  intoxicating  liquors 
in  quantities  less  than  a  quart  to  patrons 
desiring  the  sama  The  defendants  admit 
the  sales  of  liquor  In  small  quantities  after 
midnight  and  upon  Sunday  in  the  restaurant, 
and  the  drinking  of  the  same  therein;  but 
claim  that  because  such  sales  were  made  in 
connection  with  meals,  the  law  was  not  vio- 
lated. 

[1]  The  statute  requires,  inter  alia,  that 
"every  saloon,  bar  or  other  place  where" 
liquors  are  sold  or  kept  be  dosed  at  midnight 
and  on  Sunday,  and  prohibits,  during  such 
time,  the  sale  of  liquor  therein.  The  de- 
fuidanta  claim  ttiat  as  the  word  "reatanrant" 
la  not  spedflcaUy  mmtloued  in  the  etatate, 
It  iB  neceaaazUy  ezdoded  from  Its  opwatioa 
under  the  rule  of  construction  known  aa 
"^UBdem  generis."  The  oontentfon  la  not 
sound  for  the  slmjAe  reason  that  In  Its  seo- 
erlc  sense  the  word  "salotm"  includes  res- 
taurant or  eating  room,  as  w^  as  a  bar- 
room or  grogsOiop.  Indeed,  In  such  sense  the 
word  does  not  necessarily  Indicate  a  place 
where  Intoxicating  Uquors  or  even  liquid  re- 
freshments are  sold.  It  may  mean  a  spa- 
cious and  el^ant  apartnkoit  tor  the  recep- 
tion of  company  or  for  works  of  art,  a  ball 
of  receptUm,  a  large  roaa  or  parU»',  a  hall 
for  public  ctttertalnment  or  amusement,  also, 
a  jhUiIIc  room  for  spedflc  uses,  as  the.'Saloon 
of  a  steamer  (1.  e^,  the  main  cabin),  or  It  may 
mean  an  eating  saloon.  Webster's  New  In- 
ternational Dictionary;  Oardillo  t.  People, 
26  CoLo.  355,  58  X^c.  678.  The  word  is  not 
80  used,  however,  in  this  statute^  This  was 
determined  In  Oardillo  v.  People  supra, 
where  wa  held  Uiat  It  Is  here  used  "in  tiie 
sense  ot  a  barroom  or  grogsfaf^  or  drinking 
saloon  k^  for  supplying  intoxicating  liq- 
uors." We  ascribed  that  meaning  to  the 
word  because  the  title  ot  the  act  necessarily 
BO  limited  its  sense,  and  for  the  further  rea- 
son that  a  statute  in  pari  materia  defines  a 
saloon  as  "any  place  where  evtrttnous  or 
vinous  llqnors  are  sold  In  quantities  less  than 
one  quart"  A  restaurant  that  Is  used  solely 
SB  an  eating  saloon,  therefore,  does  not  come 
within  the  terms  of  the  statute.  City  of  Den- 
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rer  T.  Domedlan,  IS  Goto.  App.  36>  60  Fac. 
1107.  It  is  equally  certain,  bowevet,  that 
a  reatanrant  where  Intoxlcatliig  liquors  are 
kept  and  habitnally  sold  to  the  public  In 
small  quantities  does  come  within  Its 
terma,  for  it  Is  then  a  "saloon  or  other  drink- 
ing i^ce"  within  the  meaning  of  the  law. 

In  ScanloQ  T.  City  of  Denver,  38  Colo.  401. 
88  Fac.  156,  a  conviction  had  under  an  ordi- 
Lance  entitled,  "An  ordinance  concerning 
the  licensing  and  regulating  of  dramsbope 
and  tippUn^-houses"  was  under  review.  We 
there  said:  "It  is  defendant's  contention 
that  this  section  of  the  ordinance  was  not 
Intended  to  include  bona  fide  keepers  of  re»- 
taorants,  as  evidenced  by  the  title,  which  re- 
lates solely  to  dramshops  and  tlppling-houses. 
He  says  that  a  restaurant  is  not  a  dram- 
shop or  tippling-honse.  This,  however,  de- 
pends upon  the  character  of  the  business  that 
is  carried  ofl  therein.  That  business  may  be 
M  condacted  in  a  restaurant  as  to  constitute 
it  a  tippUng-bouse  under  the  meaning  of 
that  term  as  defined  In  title  anthoxltieB  la 
beyond  donbt" 

BarrU  v.  People,  21  Colo.  95,  98,  39  Faa 
1084,  1086,  Involved  a  conviction  under  this 
statute.  Tb9  facts  were:  The  defendant 
kept  ft  grocery  store,  In  whldi  be  likewise 
k^t  and  sold  bottled  goods  and  beer  In  small 
quantities  to  any  person  who  called  for  It 
We  there  said:  "Tbe  sale  of  Uqnor  was  made 
in  small  quantities,  and  the  Invitation  and 
the  opportunity  for  drinking  the  same  were 
Ainiiahed  by  the  defendant  to  pnrdiasers; 
and  these  eacts,  together  with  the  t&ct  that 
the  house  was  tept  open  on  the  Sabbath  Day, 
were  snffldent  to  convict  It  Is  undoubtedly 
true  that  if  <»ie  keeps  open  on  the  Sabbath 
Day  a  public  house  where  intoxicating  liq- 
uors ate  sold  in  small  quantities  and  drunk 
on  the  premises,  he  violates  the  statute. 
*  *  *  Hie  evil  Intraded  to  be  prohibited 
by  this  statute  consists  In  keeping  open  a 
public  house  where  liquor  Is  sold  in  small 
quantities,  and  the  opportunity  is  given  to 
purchasers  to -drink  it  on  the  premises." 

[2]  The  name  by  which  a  place  la  called 
does  not,  in  law,  fix  its  status.  The  charac- 
ter of  a  place,  what  it  really  la,  is  fixed  and 
determined  by  that  which  habitually  takes 
place  therein.  If  the  place  be  open  to  the 
public  to  whom  meals  are  regularly  served.  It 
is  an  eating  saloon;  but  If  Intoxicating  liq- 
uors are  likewise  so  habitually  served  there- 
in. It  is  also  a  drinking  saloon.  Nor  can  this 
be  atfected  by  the  comparative  number  of 
sales  of  food  and  sales  of  liquor,  or  the  com- 
parative revenue  derived  from  one  or  the  oth- 
er. The  test  of  the  character  of  the  place 
cannot  he:  What  is  Its  principal  business, 
but  what  business  Is  there  habitually  car- 
ried on?  If  It  consists.  In  whole  or  In  part 
of  habitnally  selling  intoxicating  liquors  In 
qnautities  less  than  one  quart,  to  the  public 
generally)  it  is  a  saloon  or  other  drinking 
place  within  the  meaning  of  the  law. 


As  said  in  Hussey  v.  State,  69  Ga.  64,  58: 
"It  makes  no  difference  In  law  whether  the 
place  be  called  a  barroom,  or  a  glee^lub 
resort  or  a  parlor,  or  a  restaurant  If  It  be 
a  idace  where  liquor  is  retailed  and  tippled 
on  the  Sabbath  Day,  with  a  door  to  get  into 
it  so  kept  that  anybody  can  push  it  open 
and  go  in  and.  drink,  the  proprietor  of  It  Is 
guilty  of  keeping  open  a  tippling-house  on 
Sunday.  It  makes  no  difference  If  the  drink- 
ing be  done  standing  or  rittlng — at  a  bar  or 
around  a  table — ^it  Is  tippling,  and  the  place 
where  it  Is  done  Is  a  tippling-house.  And 
if  anybody  wishing  to  drink  can  have  access 
thereto — if  ingress  and  egress  be  free  to  all 
comers— It  is  a  tippling-house  kept  open  on 
Sunday." 

The  several  legislative  acts  requiring  li- 
censes for  the  sale  of  intoxicating  liquors  In 
less  than  a  designated  quantity,  the  places 
where,  and  the  time  when  the  same  may  be 
sold,  are  parts  of  one  system,  governed  by 
one  spirit  and  policy,  and  must  be  construed 
so  as  to  be  consistent  and  harmonious,  one 
with  the  other  and  in  their  several  parts. 
People  V.  Olbsan,  63  Colo.,  231,  237,  12S  Pac. 
531.  When  BO  construed  it  Is  certain  that 
the  place  described  in  the  stipulation  herein 
constitutes  a  saloon  or  other  drinking  place 
within  the  meaning  of  the  law.  To  sell,  ex- 
diange,  or  dispose  of  intoxicating  liquors  for' 
gain,  or  knowingly  permit  ttte  same  to  be 
done  on  his  premises,  In  less  quantities  than 
one  gallon,  it  Is  provided  tMt  every  person 
(except  those  enumerated  in  sections  6521, 
6522,  B.  S.  1908,  to  which  <dftB8  defendants 
do  not  belong)  must  have  a  legal  license 
therefor.  Sections  1798,  1709,  4006,  B.  S. 
1908.  And  a  license  granted  for  such  purpose 
shall  not  anHiorize  the  peroon  obtaining  the 
same  to  sell  such  liquors  in  more  than  one 
place  or  house,  and  every  license  shall  de- 
scribe the  house  and  place  intended  to  be 
occupied.  Section  3996,  S.  190&  It  is 
then  declared  that  all  places  where  spiritu- 
ous or  vinous  liquors  are  sold  in  quanUties 
less  than  one  quart  shall  be  deemed  to  be  a 
saloon  (section  3996,  R.  S.  1908),  and  by  sec- 
tion 1805,  B.  S.  1908,  that  every  saloon  or 
other  place  where  intoxicating  liquors  are 
kept  or  sold  shall  he  closed  on  Sunday  and 
after  midnight  etc.  It  is  admitted  that  de- 
fendants had  a  license  to  sell  liquors  in  less 
quantities  than  one  quart  In  the  Mozart  Caf6. 
and  habitually  made  such  sales  therein.  The 
legislative  pronouncement  is  that  such  places 
are  saloons,  and  that  they  be  closed  during 
certain  hours.  Moreover,  the  evil  of  permit- 
ting people  to  congregate  in  places  of  public 
resort  and  indulge  In  drinking  of  Intoxicat- 
ing Uquors  upon  Sunday  or  after  midnight 
Is  not  lessened  by  the  fact  that  In  restaurants 
I>atrons  are  able  to  obtain  food  as  well  as 
liquor  and  may  be  seated  while  they  drink. 
No  reason  la  apparent  for  stopping  the  sales 
of  liquors  over  t)ar8  at  midnight  and  on 
I  Sunday  that  Is  not  equally  applicable  to  aa<^ 
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sales  at  sncb  times  In  restanrants  or  oQier 
pablic  drinking  places.  Howerer,  as  to  the 
wisdom  ot  Bucb  laws  we  hare  no  concern. 
VbB  law,  bdng  etearly  an  exercise  of  tbe 
police  poww  of  the  state^  mnet  be  upheld, 
whatever  may  be  our  Indlvldaal  views  as'  to 
its  wisdom.  Whether  patrons  of  such  ree- 
tanrants  could  be  supplied  therein  with  in- 
toxicating liquors  from  adjoining  or  nearby 
salocms  dnrli«  the  time  such  places  are  au- 
thorised to  keep  open  and  sell  liquors,  and 
sudi  transadlona  not  make  of  such  restau- 
rants saloons,  within  the  meaning  of  the  law, 
should  not  be  determined  horein.  That  auc- 
tion is  not  involTed  under  the  Btlpalatl<m  of 
facts  upon  which  this  case  is  detOTmined. 

The  Judgment  Is  affirmed. 

Judgment  affirmed. 

GABBBBT,  J..  dlsaenUns^ 

SOOTT.  J.  (iBpecially  concurring).  I  con- 
cur in  the  conclusion  reached  In  this  case, 
but  cannot  agree  to  much  that  has  been  said 
in  the  <ndnion.  It  is  true  that  our  statutes 
upon  this  subject,  whoi  considered  together, 
are  incongruous  and  even  absurd.  But  the 
sole  purpme  of  Uie  statute  under  considera- 
tion, and  all  oHiers  bearing  relation  to  it, 
was  to  prohibit  the  sale  of  intoxicating  liq- 
uors  on  the  Sabbath  Day  and  between  the 
hours  of  mldnigtat  and  6  o'clock  a.  m.  on 
week  days,  and  this  regardless  as  to  where 
the  liquor  might  be  sold,  or  what  article^ 
food  or  otherwise,  might  be  s(dd  at  the  same 
time  with  It  The  agreed  statement  shows 
that  the  liquors  are  sold  entlr^  Independent 
of  the  meal,  and  by  the  drlnfc  or  bottle,  and 
for  a  price  separate  and  distinct  from  the 
meaL  This  to  my  mind  constitutes  a  clear 
violation  of  the  law. 

But  I  cannot  agree  that  it  was  the  purpose 
or  intent  of  the  Legislature  to  declare  that  a 
legitimate  hotel  or  restaurant,  the  chief  busi- 
ness of  i^Ich  is  te  furnish  lodging  or  food,  or 
both,  should  close  Its  dining  room  on  Sunday 
simply  because  it  served  liquors  with  its 
meals  on  week  days.  Sudi  places  are  not 
saloons,  grogshops,  nor  tlppling-houses,  and 
cannot  be  made  so  by  statutory  definition  or 
Judicial  Gonstrnctton,  but  they  are  places 
where  intoxicating  liquors  may  not  be  sold 
on  Sunday  or  during  the  prohibited  hours  on 
week  days.  The  provision  for  the  closing 
of  places  where  saloons  or  grogshops  are 
conducted  on  Sunday,  and  the  prevention  of 
loiteilng  In  BOfSx  places  on  Sunday,  is  for  the 
secondary  purpose  alone  of  securbig  the  en- 
forcement of  the  prohibition  of  liquor  sales 
in  such  places  at  the  times  mentioned. 

It  Is  a  very  natural  ctmclnslon  that  the 
L^Blature  Intended  to  prohibit  the  sale  of 
intoxicating  liquors  in  eveiy  place  on  Sun- 
day, and  after  midnight,  but  it  Is  a  reflection 
on  the  Intelligence  and  common  sense  of  Its 
membership  to  say  that  they  intended  to 
prevent  hotels  and  restaurants  from  serving 
food  to  the  public  on  Sunday  simply  because 


such  places  serve  Uquors  with  meals  on  week 
days,  which  they  have  a  perfect  right  to  do 
when  provided  with  proper  license. 

GABBEBT,  J.  (dlssentins).  The  maJorIt7 
opinion  Is  based  upon  tiiie  assumption  that 
the  statute  embraces  every  place  where  liq- 
nors  are  sold  in  less  quantities  than  one 
quart  The  cases  cited  from  this  Jnrlsdlctlw 
do  not  in  my  opinion,  stistain  this  conclu- 
sion, for  the  simple  reason  that  In  the  case  at 
bar  the  quratlon  is  whether  a  keeper  of  a 
bona  flde  restaurant  who  sells  Uquors  In  con- 
nection with  meals.  Is  embraced  within  the 
statute — a  proposition  which  was  in  no  sense 
Involved  in  any  of  our  previous  decision* — 
and  hence  is  one  of  first  impression,  which 
must  be  determined  from  a  construction  of 
the  statute  under  the  facts  stipulated. 

The  word  "saloon,"  standing  alone,  has 
several  definitions,  bnt  as  employed  in  the 
statute  under  consideration  should  tie  given 
that  meaning  which  the  word  usually  etm* 
veys,  namely,  a  place  to  which  the  general 
public  Has  access  where  liquors  are  sold  by 
the  drink,  over  a  bar,  to  be  drunk  upon  the 
premises.  Ko  one  would  thing  of  designating 
a  dining  room  of  a  hotel  or  regular  restau- 
rant where  liquors  are  furnished  In  couimc* 
tlon  with  meals,  a  saloon,  but  would  empltv 
the  word  only  in  designating  a  public  place 
where  liquors  are  sold  over  a  bar,  or  by  Oie 
glass.  This  is  tlie  popular  understanding  of 
what  constitutes  a  saloon,  and  this  restricted 
meaning  should  always  be  given  where  tbe 
context  or  drcnmstancee  require  it  The 
statute  says,  "Every  saloon,  bar  or  other 
plac^"  where  liquors  are  sold,  or  given 
away,  shall  ronain  dosed  during  designated 
hours.  A  bar  as  thus  used  Is  synonymous 
with  saloon,  and  this  clearly  Indica^  what 
the  Legislature  meant  by  the  word  "saloon"; 
in  oOier  words  it  means,  as  previously  stated, 
a  place  to  which  the  graieral  pitf>lic  has  ac- 
cess, where  liquors  are  sold  by  the  drink  over 
a  bar.  The  rule  of  ejusdem  generis  is  there- 
fore applicable,  whidi  is  to  the  effect  that 
when  general  words  follow  the  enumeration 
of  particular  things,  the  general  words  will 
be  amstmed  as  aiq;ilicable  only  to  things  of 
the  same  general  nature  as  those  enumerated. 
The  particular  words  are  presumed  to  describe 
or  designate  certain  species,  and  the  general 
words  following  such  desolption  are  used 
fbr  the  purpose  of  including  other  species  ot 
the  same  gmus.  This  rule  is  based  <m  the 
obvious  reason  that  if  the  Legislature  had  In- 
tended the  general  words  to  be  understood  In 
their  restricted  s«ise,  the  particular  classes 
would  not  have  been  enumerated.  From 
this  rule  It  follows  that  the  word  "other"  fol- 
lowing an  eainmeratlon  of  particular  classes 
must  be  read  as  "other  such  like,"  and  to  in- 
clude only  others  of  like  kind  or  character. 
And  so  here,  had  it  been  the  Intention  of  the 
General  Assembly  to  embrace  all  places 
where  liquors  were  kept  or  sold,  there  was  no 
occasion  to  make  any  enumeration  of  the 
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places  whldi  It  was  tbe  Intoitlon  to  Include, 
but  sacb  Intention  would  hare  been  expresa- 
ed  bj  stating  that  all  places  where  Uqnon  are 
k^t  or  sold  shall  be  closed  daring  tbe  deslg- 
imted  hours  and  time. 

The  Intent  of  tbe  Legislature  Is  the  law, 
and  where'  it  may  be  said  that  from  the 
words  employed  tbe  Intent  Is  doubtful,  they 
flbotUd  be  80  construed  by  the  application  of 
any  of  tbe  recognized  rules  of  conatructlon 
as  will  avoid  anomalous  or  absurd  results. 
In  Birmingham  t.  People.  40  Colo.  362,  90 
Pac  1121,  It  was  decided  that  the  statute 
ander  consideration  forbids  tbe  places  there- 
by Included  from  being  kept  open  during  cer- 
tain hours;  that  during  that  time  liquor  shall 
not  be  sold  therein,  nor  shall  persons  not 
connected  with  the  business  be  i>ermltted  to 
be  or  remain  in  or  around  them  during  the 
time  prohibited.  From  the  language  of  the 
Btatate  a  violation  of  either  of  these  Inhibi- 
tions subjects  tbe  oCCender  to  a  fine  and  im- 
prisonment. Certainly  tbe  statute  does  not 
mean  that  tbe  wholesale  liquor  dealer,  who 
ml^t  keep  his  place  open  after  midnight  or 
on  Sunday,  could  be  subjected  to  tbe  [>enaltie8 
prescribed,  or  that  the  dining  room  of  a  hotel, 
wherein  liquors' were  sold  with  meals,  or  a 
restaurant  where  tbe  same  business  Is  carried 
on,  most  be  (dosed  during  tbe  prescribed  time, 
eren  though  liquors  were  not  sold  during  that 
pnlod,  or  tbe  proprietor  would  be  subject  to 
line  and  imprisonment,  and  yet  by  the  con- 
Btmction  given  the  statute  in  the  majority 
opinion  the  inevitable  conclusion  is  that  suc^ 
placM  must  remain  closed  during  the  hours 
mentloDed  in  the  statute.  There  Is  no  escape 
from  this  conclusion,  for  the  statute  states  in 
niunlstakable  terms  that  all  the  places  wblch 
It  Includes  must  close  and  remain  closed  dur- 
ing the  times  mentioned.  The  result  which 
must  follow  the  construction  given  the  stat- 
ute by  the  majority  opinion  Indicates  beyond 
question  that  such  was  not  tbe  Intent  of  the 
Legislature  In  enacting  It,  but  that  such  In- 
tent is  ascertained  by  applying  the  rule  of 
eJosdem  generis,  which  would  exempt  tbe 
pr(q)rteton  of  tbe  Mosart  Caf6  from  its  oper- 
itton. 

The  Judgment  of  the  district  court  should 
be  reversed,  and  the  cause  remanded,  with 
iBstroctloiu  to  dismiss  the  proceeding. 


I>01LB  V.  NAUGHTON  et  aL 

(Supreme  Court  of  Colorado.    Nov.  8,  1013.) 

Dascam  and  Dibtbibutioh  71*)— Estab- 
usBHXNT  or  Hbzbshjf. 
Rev.  St  1908,  f  70tXi,  provides  that  any 
penon  claiming  to  be  an  hcdr  at  law  and  enti- 
fled  to  an  estate,  may  file  In  the  court  where 
nicb  Mtate  is  in  setuemeot  a  petition  setting 
forth  his  relationship  and  the  claims  of  all  oth- 
er persons  who  clwn  to  be  heirs  and  asking 
for  a  Jo^dsl  ascertainment  of  the  heirs  of  the 
deceased.  Section  7061  provides  that  tbe  court 
■hall  hear  proofs  couceming  the  heirs  of  the 
<ieceased  and  shalt  enter  a  decree  determining 


who  they  are.  TbB  hosband  «t  a  decedent,  who 
had  entered  into  a  postnuptial  agreement  deny- 
ina  both  spoases  a  share  In  the  estate  of  the 
other,  filed  a  petition  setting  forth  his  relatlon- 
Bhip,  the  death  of  bis  wife,  and  that  it  had 
been  stated  he  was  afot  an  heir,  and  prayed  the 
court  to  dedare  him  entitled  to  one-naif  of  the 
property  of  Us  deceased  wife.  HOtt  that,  as 
he  did  not  even  set  forth  the  names  of  other 
persons  claiming  to  be  heirs  of  t^e  deceased 
and  did  not  pray  a  determination  of  the  ques- 
tion  of  heirship,  his  petition  must  be  dismissed 
bat  without  prejudice  to  the  rights  of  sny  per- 
son to  have  the  validity  of  the  postnnptial 
agreement  adjudicated,  as  tiie  relief  asked  by 
the  petitioner  which  was  the  setting  aside  en 
the  postnnptisl  agreement  was  not  such  relief 
as  is  contemplated  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Gent  X>ig.  ||  229-236;  Dec.  IMg. 

Error  to  County  Court,  CSty  and  Gonnty  of 
Denver;  H.  C.  Class,  Judge. 

Proceeding  to  establish  hefrdilp  Patrick 
W.  Doyle  against  Mary  C.  Nan^ton  and 
others.  The  petition  was  dismissed,  and  petl- 
tloner  brings  error,    tfodifled  and  aflSrmed. 

W.  H.  C'.  Taylor,  of  Denver,  for  plaintiff  in 
error.  Lafayette  F.  Crawford,  of  Doiver,  for 
defendants  in  error. 

MUSSEH,  C.  3.  On  July  11,  1911,  Sarab 
Doyle  died  Intestate  In  Denver.  On  July  21st 
an  administrator  of  her  estate  was  appointed 
by  the  county  court  On  October  Slat  Patrick 
W.  Doyle  filed  a  petition  In  tbe  county  court 
entitled  "In  the  matter  of  the  estate  of  Sarab 
Doyle,  deceased,"  wherein  it  was  alleged  that 
Patrick  was  tbe  husband  of  Sarah ;  that  she 
died  seised  of  certain  real  property,  house- 
hold goods,  and  Insurance  and  left  no  last 
will;  that  In  the  petition  for  letters  of  ad- 
ministration It  was  set  forth  that  her  heirs 
were  Patrick  W.  Doyle,  husband,  who  had  re- 
linquished all  claim  to  the  estate,  and  six 
others,  sons  and  daughters  of  tbe  deceased. 
Doyle's  petition  further  alleged  that  tbe 
statement  In  the  petition  for  letters  of  ad- 
ministration that  he  had  relinquished  all 
claim  to  the  estate  was  based  upon  a  certain 
postnuptial  agreement  entered  into  between 
him  and  Sarah,  bis  wife,  which  postnuptial 
agreement  *was  set  out  In  his  petition.  He 
then  alleged  that  neither  party  to  the  agree- 
ment agreed  to  surrender  or  relinquish  any 
rights  in  the  estate  of  the  other  upon  decease 
and  that  such  was  not  the  purpose.  He  fur- 
ther stated  that  he  Is  enttUed  to  a  share  in 
the  estate  of  Sarah  Doyle,  as  widower;  that 
he  had  never  relinquished  bis  right  to  inherit 
as  her  heir;  and  that  an  attempt  was  being 
made  by  tbe  other  heirs  at  law  to  deprive 
him  of  his  Just  right  In  the  estate  of  Sarab 
Doyle.  He  prayed  that  tbe  court  would  con- 
sider his  claim  to  a  share  In  the  estate  and 
enter  an  order  of  record  decreeing  and  ad- 
judging that  he  was  entitled  to  oue-half  of 
the  estate  in  accordance  with  statute,  and 
further  prayed  for  his  costs  and  such  other 
reli^  as  to  tbe  court  seemed  Just  and  equl- 
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table.  To  this  petition  a  demnrrer  was  filed 
on  two  groands:  First,  tbat  It  did  not  state 
facts  snfflclent  to  entitle  the  petitioner  to  the 
relief  prayed  for ;  second,  that  the  court  had 
not  Jnrlsdlction  at  tliat  time  to  grant  the 
prayer  of  the  petition.  The  court  sustained 
this  demurrer  and  dismissed  the  petition.  It 
Is  this  order  of  the  court  that  it  la  aonght  to 
review  by  this  writ  of  error. 

We  are  unable  to  And  any  authority  In  the 
laws  of  this  state  for  any  such  proceedings 
as  were  attempted  In  the  county  court  It 
is  claimed  by  the  plaintiff  in  error  and  denied 
by  the  defendants  in  error  tbat  it  was  a  pro- 
ceeding under  section  7050,  Rev.  Stat  1908. 
That  section  provides  that  "any  person  claim- 
ing to  be  an  heir  at  law  and  as  such  entitled 
to  an  estate  of  Inheritance  In  any  intestate 
lands>  tenements  or  hereditaments  constitut- 
ing all  or  a  part  of  the  estate  of  any  de- 
ceased person,  may  file  In  the  court  In  which 
such  estate  Is  In  process  of  settlement  or  at 
any  time  before  the  order  of  published  notice 
of  final  settlement,  a  petition  duly  verified, 
setting  forth  the  relationship  of  the  petition- 
er to  the  deceased  and  the  names  and  address- 
es of  all  other  persons  who  are  or  who  claim 
to  be  heirs  so  far  as  known  to  the  petitioner, 
and  asking  for  a  Judicial  ascertainment  and 
determination  of  the  heirs  of  snch  deceased." 
The  section  further  provides  tliat,  In  case 
such  petition  Is  filed,  the  order  for  the  notice 
of  final  settlement  and  the  notice  Itself  shall 
Include  a  notice  of  the  application  for  the  de- 
termination of  heirship,  and  then  goes  on  and 
specifies  the  notice  which  shall  otherwise  be 
given  to  all  persons  named  as  heirs. 

Section  7051  provides  that  upon  the  day 
named  in  the  notice  for  the  hearing  the  court 
shall  receive  and  hear  proofs  concerning  the 
heirs  of  the  deceased  and  shall  upon  proofs 
submitted  enter  a  decree  determining  who 
the  heirs  are.  If  a  petition  is  filed  seeking 
a  determination  of  heirship,  the  statute  does 
not  provide  that  It  shall  be  answered  or  oth- 
erwise met  by  plea,  nor  can  any  action  be 
taken  thereon  until  the  day  fixed  ^  for  final 
settlement  and  after  the  publication  and  serv- 
ing of  notice  as  provided  in  the  stetute.  The 
decree  to  be  entered  Is  simply  a'determlna- 
tion  of  who  the  heirs  are.  In  the  first  place, 
Doyle's  petition  did  not  in  any  manner  indi- 
cate that  he  desired  a  determination  of  who 
the  heirs  of  Sarah  Doyle  were.  It  does  show 
that  what  he  desired  was  a  determination 
that  he  was  not  excluded  from  the  Inherit- 
ance by  the  postnuptial  agreement  set  up  in 
his  petition.  He  did  not  allege  who  the  heirs 
were,  nor  who  claimed  to  be  the  heirs,  if 
any.  All  he  alleged  was  that  the  petition  for 
administration  stated  that  certain  persons 
were  heirs  of  the  deceased,  among  whom  was 
himself,  conpled  with  the  statement  that  he 
had  relinquished  all  rights  to  the  estate.  His 
petition  seems  to  have  been  called  forth  by 
that  statement.  That  statement  did  not  bind 
him.   It  was  not  even  evidence  that  he  had 


relinquished  any  dalm  to  the  estate,  nor  did 
It  call  for  any  denial  or  motion  on  his  part. 
The  fact  was  that  he  was  the  surviving  hus- 
band of  the  deceased,  and  it  would  take  more 
than  a  statement  or  conspiracy  to  oust  him 
from  an  inheritance  that  the  law  allowed 
by  virtue  of  that  relationship.  It  was  incum- 
bent on  some  one  else  to  move  to  exclude  and 
not  for  Doyle  to  move  to  prevent  exclusion. 
He  did  not  pray,  as  the  statute  requires,  for 
a  Judicial  ascertainment  and  determination 
of  the  heirs  of  the  deceased.  All  that  he  ask- 
ed for  was  an  order  adjudging  that  he  was 
entitled  to  one-half  of  the  estate.  What  he 
really  sought  also  was  a  construction  of  the 
postnuptial  agreement  to  the  effect  that  it  did 
not  exclude  him  from  the  Inheritance.  Snch 
a  proceeding  Is  plainly  not  what  Is  provided 
for  by  sections  7050,  7051,  of  onr  statute. 

It  would  be  Improper  for  this  court  to  de- 
termine at  this  time  whetlier  or  not  the  coun< 
ty- court  has  Jarisdlctlon  In  any  proceeding, 
as  a  court  of  probate,  to  determine  whether 
the  postnuptial  agreement  excluded  Doyle 
from  the  Inheritance,  because  the  proceeding 
Initiated  by  him,  and  which  culminated  In 
the  Judgment  sought  to  be,  reviewed,  was 
wholly  Irregular  and  nnknown.  In  snch  pro- 
ceeding it  is  safe  to  say  that  the  court  could 
not  determine  what  was  presented  for  de- 
termination. Nor  ought  we  to  determine 
whether  or  not  the  county  court,  as  a  court 
of  probate,  would  have  the  power  In  a  pro- 
ceeding prosecuted  by  virtue  of  section  7050 
to  determine  the  effect  of  the  postnuptial 
agreement,  becaase  no  such  proceeding  was 
attempted  in  the  county  court  Whether  the 
reason  entertained  by  the  county  court  for 
dismissing  the  petition  was  right  or  wrong, 
the  dismissal  of  it  was  right 

The  Jndgment  of  dismissal,  however,  Is 
modified  so  that  It  shall  not  be  taken  as  an 
adjudication,  In  any  way,  of  the  effect  of  the 
postnuptial  agreement  and  shall  be  without 
prejudice  to  the  right  of  Doyle  or  any  of  the 
other  heirs  or  persons  in  Interest  to  have  the 
effect  of  that  agreement  upon  the  inheritance 
adjudicated  In  an  appropriate  action  or  pro- 
ceeding in  a  proper  court,  and  as  bo  modified 
the  Judgment  is  affirmed. 

Modified  and  afSrmed. 

WHITE  and  BAUiEY,  JJ^  ocmciA 


RICE  T.  PEOPLE. 

(Supreme  Court  of  Colorado.    Nov.  S,  1018.) 

1.  Indictmkht  and  Isfobmatiok  a  132*)  — 
Joinder  or  Offenses— Election. 

Under  an  information  charging  an  assault, 
an  assault  with  a  deadly  weapon  with  in- 
tent to  commit  bodily  injury,  and  an  assault 
with  intent  to  murder,  where  It  appeared  thkt 
tile  different  counts  were  not  distmct  offens- 
es, but  related  to  a  single  assault  charged 
to  have  been  committed  in  different  ways  to 


•Tor  othw  OHM  am  sam*  tople  aad  Motin  NUMBBB  la  Dm.  Dig.  *  Am.  Dig.  Kvy-Ko.  BarlM  ft  Rop'r  IndUM 


Digitized  by 


Google 


Cola) 


BICE  V.  PEOPLB 


75 


meet  the  evidescc,  the  atate  was  not  required 
to  elect  npon  which  count  it  would  proceed. 

(Ed.  Note. — For  other  cues,  lee  Indictment 
ind  Infonnatioii,  Cent  Dig.  H  426-447,  449- 
45S;  Dea  Dig.  t  132.*] 

2l  Cbiuinai.  Law  (S  371*)— Bvidehob— 0th- 

BB  OmMSEs— Intent. 

While,  In  a  trial  for  one  offense,  evidence 
of  another  independent  offense  or  act  is  gen- 
nallf  inadmissible,  yet,  in  a  proBecadon  for 
assault  and  batterr,  evidence  that  previoos  to 
the  assault  defendant  had  told  the  witness  to 
asaanlt  the  person  assaulted,  and  had  tried  to 
hire  the  witness  to  aasault  him,  was  admissi- 
lle  as  tending  to  prove  that  defendant  had  in- 
tended to  Iiave  BQch  person  assaulted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  830-832;  Dec.  Dig.  |  871.*] 

3.  CBIHIlfAI,    lAW    (I  S84*)— BTIDSnOK— Bb- 

XOTENBSS. 

Where  it  appeared,  in  a  proaecutloo  for 
asianlt  and  battery,  that  trouble  bad  continned 
between  defendant  and  the  person  assaulted 
for  about  7  years,  evidence  that  defendant 
about  17  months  before  the  assault  had  bad 
it  in  Ilia  mind  to  hare  the  assault  made  was 
not  objectionable  for  remoteness. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  GenL  Dig.     848;  Dec.  Dig.  |  384.*] 

4.  Absavlt  and  Battkbt  (1 91*)— Btisikcb— 
Pbesumption. 

On  proof  that  while  a  Bght  was  In  prog- 
resa  defendant  came  op  and  encouraged  its 
roDtinuance  by  saying.  Kill  him ;  stomp  him 
to  death,"  and  made  some  demonstration  with 
a  gun,  there  waa  a  presumption  that  he  intend- 
ed at  least  to  encourage  an  aasault  or  assault 
and  battery  upon  the  person  referred  to. 

[Ed.  Note.— For  other  Gases,  see  Assault  and 
Battery.  Cent.  Dig.  |  UB;  Dee.  Dig.  |  9L*] 

&  Cbiuinai.  IiAw  (|  1172*)— AppbaX/— Habh- 
1X8S  E^os— Instbuction. 
Where  defendant,  by  the  words  and  ges- 
tnics  attribnted  to  him,  was  presumed  to  have 
intoided  an  asaanlt  and  battery,  any  error  in 
an  instmction  that  every  person  is  presumed 
to  intend  the  natural  and  ordinary  consequences 
of  his  acts,  and  that  the  presumption  applies 
Uhcwise  to  words  and  gestures,  was  not  preju- 
dicial In  view  of  a  conviction  of  assault  and 
battery  only,  as  it  had  not  brought  about  a 
liability  greater  than  his  words  and  gestores 
impfied. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent  Dig.  SS  3128,  3154r^i57,  3169-3163, 
3169;  Dec  Sig.  i  uiz*] 

6.  Cbikinai.  Law  (|  1169*)— Affeal— Hash- 

LB88  EbBOB— ADUIBSION  OT  ETIDENCB. 

In  a  prosecution  for  assault  and  battery 
vidng  out  of  a  fight,  evidence  that  during  the 
afternoon,  some  tune  after  the  fight,  defendant 
told  a  third  person  to  aasault  the  witness  was 
eo  entirely  irrelevant  that  the  court  could  not 
uy  that  it  waa  prejadidaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  fA  754,  3088,  81S0.  3137-3143 ; 
Dec  Dig.  I  U69.*] 

T.  CBiiniiAL  I«aw  (i  1159*y-A7FUI^VKB- 

DICT. 

Where  the  evidence  in  a  prosecution  for 
assault  and  battery  was  such  that,  according  to 
the  view  taken,  the  jury  might  have  either 
acquitted  or  convicted  defendant,  the  court 
could  not  say  that  the  evidence  did  not  war- 
rant a  oonvicticHi,  nnce  that  would  be  to  in- 
vade the  pTorince  of  the  jury. 

[Ed.  Note. — For  odier  cases,  see  Criminal 
Law,  Cent  Dig.  H  8074-8088;  Dee.  Dig.  { 
3159.*] 


8.  Cbiuinai.  Law  (|  1129*)  —  Affbai.— Aa- 

aiONHSNT  OF  EBBOB— STATDTB. 

The  statute,  as  well  as  the  rules  of  the 

Supreme  Court,  require  that  an  appellant  shall 
file  an  assignment  of  errors  relied  on  for  re- 
veraal,  and  errors  not  assigned  will  not  be 
reviewed  where  the  state  objecta. 

[Ed.  Note. — For  other  cases,  see  Crimioal 
Law,  Cent  Dig.  H  2954-2964;  Dec.  Dig.  { 
1129.*] 

En  Banc.  Error  ta  District  Court,  Logan 
Count?;  H.  P.  Burke,  Judge. 

Sam  B,  Rice  was  convicted  of  assault  and 
battery,  and  he  brings  writ  of  error.  Af* 
firmed. 

hCanson  ft  Hunson  and  McConley  ft  Illnk- 
ley,  all  of  Sterling,  for  plaintiff  in  error. 
Fred  Farrar,  Atty.  Gen.,  and  Clement  F. 
Crowley,  Asst  At^.  Gen.,  for  the  Stats. 

MUSSEB,  a  J.  [1]  The  defendant  In  ei^ 
ror  was  convicted  of  assaolt  and  battery  lu 
the  district  court  The  Information  charged, 
in  four  cotmts,  mayhem,  an  assault,  an  as- 
sanlt  with  a  deadly  weapon  with  Intent  to 
commit  bodily  Injory,  and  an  assault  wlUi 
Intoit  to  commit  murder,  on  one  Shaefler. 
The  charge  of  maybem  was  withdrawn  by 
the  eonit  from  the  jury,  and  will  not  be  con- 
sidered In  the  case.  The  defendant  filed  a 
motion  to  require  the  people  to  elect  upon 
whicb  count  of  the  iDformation  they  would 
proceed.  This  motion  was  OT»ruled,  and  the 
action  of  the  court  In  tiiat  b^lf  la  assigned 
as  error. 

These  different  counts  related  to  the  same 
transaction  as  appears  from  tbe  evidence^ 
They  related  to  one  fifl^t  that  took  place, 
and  wexe  not  several  and  distinct  offenses, 
but  arose  from  tbe  same  transaction  or  ot- 
fense  charged  to  have  beoi  committed  in 
dUfra^nt  ways  for  tbe  ^purpose  of  meeting 
the  evidence.  The  defendant  conid  not  have 
been  guilty  of  more  than  on&  No  error  was 
committed  In  overrullDg  the  motion  to  elect 
Bergdahl  v.  People,  27  Colo.  302,  81  Pac.  228; 
Kelly  V.  People,  17  Cole.  180,  29  Pac  806; 
White  T.  People  8  Colo.  App.  289,  46  Pac. 
639. 

Tbe  evidaice  showed  that  a  son  of  the  de- 
fendant and  one-  Shaeffor  began  to  quarrel, 
and  thereupon  one  Walker,  who  waa  with 
the  son,  took  the  matter  up  and  became  en- 
gaged in  a  fist  fight  vrith  Stiaeffer.  While 
the  fight  was  going  on,  the  defendant  came 
up.  He  did  not  touch  Shaeffer,  and  very 
soon  after  he  arrived  he  stopped  the  fight 
Thus  far  there  Is  no  conflict  in  the  evidence. 
Evidence  for  the  people  was  to  the  effect  that 
Walker,  without  provocation,  struck  Shaeffer 
and  twgan  the  fight;  that  when  the  defend- 
ant came  up  he  said,  applying  a  vnlgar  epi- 
thet to  Shaeffer,  "Kill  him;  atomp  him  to 
death,"  and  came  towards  the  combatants 
with  a  gun;  that  he  then  stopped  the  fight, 
because  he  saw  two  other  men  approaching; 
and  tbat  very  shortly  after  the  fight  the  de- 
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fendant  said.  "This  has  beea  numlng  for  7 
years;  we  fiDlshed  It  In  15  minutes;  Shaef- 
fer  Is  whipped,  and  owned  up  to  it"  The 
evidence  for  the  defendant  was  to  the  effect 
that  the  defendant  came  up  and  Immediately 
stopped  the  fight,  and  that  he  said  nothing 
and  did  nothing  to  encourage  It.  Over  the 
objection  of  the  defendant,  a  witness  was 
permitted  to  testify  that  about  17  months  be- 
fore the  fight  the  witness  was  herding  cattle 
for  the  defendant,  and  that  the  latter  told 
the  witness  to  kick  Shaker's  head  ott,  and 
tried  to  hire  him  to  commit  an  assault  on 
Shaeffer.  The  witness  also  related  later  con- 
versations that  he  had  with  the  defendant 

[2,  3]  It  is  a  general  rule,  applied  with  con- 
siderable strictness,  that  hi  a  trial  for  one 
offense  evidence  of  another  independent  of- 
fense or  act  is  Inadmissible;  To  this  mle, 
bowem',  there  are  some  well-defined  excep- 
tions, among  whldi  may  be  mentioned  an  in- 
stance when  (he  former  offense  or  act  toids 
to  prove  a  design  or  purpose  on  (h«  part  of 
the  defendant  wblcta  he  likely  carried  out  by 
committing  the  offense  charged.  Jaynes  v. 
People,  44  Colo.  536,  99  Faa  32S,  16  Ann. 
Cas.  787 ;  1  Wlgmore  on  EMdence,  |  304. 

The  evidence  objected  to  tended  to  prove 
that  the  defendant  had  It  In  his  mind  to  have 
Shaeffer  assaulted,  and  for  that  purpose  had 
attempted  to  influence  the  witness.  Now,  If 
that  was  the  defendant's  purpose,  it  was 
probably  true  that  he  encouraged  and  aided 
the  assault  by  saying  and  doing  what  the 
people's  witnesses  said  he  did  when  he  came 
to  where  the  fight  was  In  progress.  This 
view  Is  strengthened  somewhat  by  the  other 
evidence  which  tended  to  prove  that  the  fight 
had  settled  in  15  minutes  what  bad  been  go- 
ing on  between  Shaeffer  and  the  defendant 
for  7  years.  This  last-mentioned  evidence  al- 
so removes  the  objection  that  the  matter  de- 
tailed by  the  witness,  relative  to  his  assault- 
ing Shaeffer,  was  too  remote  In  time  from 
the  offense  charged,  for,  if  It  Is  true  that  the 
strife  between  Shaeffer  and  the  defendant 
had  been  going  on  for  7  y«irs,  17  months 
waB  well  within  that  time.  From  the  fore- 
going considerations,  it  seems  plain  that  the 
evidence  objected  to  was  admissible. 

There  Is  no  Instruction  set  out  In  the  ab- 
stract relative  to  the  law  of  principal  and 
accessory,  and  hence  we  are  unable  to  say 
that  any  error  was  committed  in  the  Instruc- 
tion, if  any  was  given. 

[4,  5]  Objection  is  made  to  an  instruction 
to  the  effect  that  every  person  Is  presumed 
to  intend  the  natural  and  ordinary  conse- 
quences of  his  acts,  and  "this  presumption 
applies  likewise  to  words  and  gestures." 
The  contention  is  that  the  presumption  does 
not  apply  to  words  and  gestures,  for,  as  said, 
men  may  use  words  tliat  literally  may  mean 
one  thing,  and  which  wore  intended  and 
understood  to  m«in  another.  Bowever  this 
may  be,  If  there  was  any  error  In  this  In- 
struction, it  was  not  prejudicial  to  the  de- 


fendant There  was  evidence  that  he  came 
up  during  the  fight  and  encouraged  Its  con- 
tinuance by  saying,  "Kill  him;  stomp  him 
to  death,"  and  tiiiat  he  made  some  demonstra- 
tion with  a  gun.  Now,  the  Jury  were  bound 
to  presume  from  this  conduct,  if  they  be- 
lieved the  testimony,  that  the  defendant  In- 
tended at  least  to  encourage  an  assault  or 
assanlt  and  battery  upon  Shaeffer.  He  coald 
not  have  meant  thereby  that  the  fight  should 
cease.  He  was  acquitted  of  an  assault  with 
a  deadly  weapon  with  Intent  to  commit  bod- 
ily injury  and  of  an  assault  to  commit  mui^ 
der.  He  was  convicted  of  assault  and  bat- 
tery only.  He  certainly  intended  that  much 
by  the  words  and  gestures  attributed  to  him 
by  the  witnesses,  and,  as  the  instruction  did 
not  bring  about  a  result  greater  than  his 
words  and  gestures,  if  used,  must  at  least 
have  Implied,  he  was  not  prejudiced. 

The  objection  to  a  remark  made  by  the 
prosecuting  attorney  while  addressing  the 
Jury  is  not  deemed  of  suffldent  merit  to  war- 
rant a  serious  consideration. 

[8]  Over  the  objection  of  the  defendant  a 
witness  was  permitted  to  testify,  in  rebuttal, 
that  during  the  afternoon,  some  time  after 
the  fight,  the  defendant  told  Walker  to  as- 
sault the  witness.  Why  this  evidence  was 
offered  and  admitted  cannot  be  imagined. 
It  had  no  probative  value.  It  rebutted  noth- 
ing offered  by  defendant  It  added  nothing 
to  the  testimony  of  the  people.  On  the  other 
hand,  It  detracted  nothing  from  the  testi- 
money  for  the  defendant.  It  seems  so  useless 
in  purpose  and  effect  that  it  would  be  ill  ad- 
vised for  a  court  to  say  that  it  might  luLve 
prejudiced  the  defendant 

[7}  The  final  assignment  of  error  Is  that 
the  evidence  did  not  warrant  the  verdict 
To  uphold  this  assignment  would  be  to  In- 
vade the  province  of  the  Jury.  It  is  true  that 
under  a  certain  view  of  the  evidence  they 
could  have  well  acquitted  the  defendant; 
under  another  they  coold  have  convicted 
him.  The  Jury  saw  fit  to  r^der  the  verdict 
they  did.  This  court  cannot  Inquire  Into 
their  action  in  the  state  of  the  evidenca 

[8]  In  the  reply  brief  the  defendant,  for 
the  first  time,  raises  the  point  that  the  Judg- 
ment provides  for  a  fine  of  $100  and  impris- 
onment for  30  days,  while  section  1659,  Ber. 
Stat  1908.  says  that  the  punishment  for  as- 
sault and  battery  shall  be  imprisonment  in 
the  county  Jail  not  exceeding  «  months,  or  a 
fine  not  exceeding  $100.  In  the  oral  argu- 
ment the  Attorney  General  insisted  that  the 
defendant  could  not  object  to  tlie  Judgment 
on  this  account  because  it  was  not  assigned 
as  error,  and  an  examination  of  the  assign- 
ment of  errors  reveals  nothing  that  would 
Include  this  objection.  The  statute,  as  well 
as  the  rules  of  this  court  contemplate  that 
a  plaintiff  In  error  shall  make  and  file  an 
assignment  of  errors  relied  on  for  the  re- 
versal of  a  ju^ment,  and,  as  the  defendant 
In  error  insists  that  this  be  observed  In  the 
present  Instance,  this  court  cannot  Ignore  the 
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itatote  and  the  rnlee.  Defendant  says  that 
tbe  Jadgment  Is  void,  and  on  that  account 
tbls  court  shoold  set  It  aside  of  its  own  mo- 
tion. If  it  la  void,  he  has  nottilng  to  fear  from 
It,  80  that  affords  no  reason  for  this  court 
to  Toluntarlly  interfere  when  the  other  party 
to  the  judgment  insists  that  it  shall  stand 
as  It  Is.  If  the  Judgment  is  not  void,  certain 
It  is  that  the  defendant  cannot  be  made  to 
mffer  two -punishments  for  an  offense  when 
tbe  law  pre8crit)es  but  one,  so  that,  If  the 
defendant  shall  pay  the  fine  imposed,  and  the 
]&w  Is  that  he  shall  be  punished  by  floe  or 
Imprisonment  for  the  offense  of  which  he 
has  been  coBTlcted,  he  cannot  be  made  to 
suffer  imprisonment  also.  -  Thus  the  defend- 
ant would  be  benefited  by  the  Judgment  as 
rendered,  for,  had  but  one  punishment  been 
hifllcted.  It  la  likely  that  the  additional  bnr^ 
den  intended  by  tbe  maximum  fine  would 
have  been  shifted  so  as  to  Increase  the  term 
of  imprisonment.  So  that,  from  his  own 
viewpoint,  the  defendant  has  no  reason  to 
complain  of  the  Judgment  as  rendered  wheth- 
er void  or  not,  and.  as  the  defendant  In 
error  wants  it  as  it  is,  and  the  state  of  the 
record  will  not  permit  this  court  to  inter* 
fere,  It  must  so  remain. 

As  no  prejudidal  error  appears  in  any  of 
the  errors  assigned  for  reversal,  the  Judg- : 
ment  is  affirmed;  but  its  affirmance  shall  In 
no  wise  be  taken  to  give  It  Talidlty,  If  It  Is 
Invalid,  nor  in  any  manner  change  Its  force 
and  effect,  as  rendered. 

Judgment  affirmed. 


GITT  OF  DEI/TA  t.  LAUB. 
(Sapieme  Court  of  Colorado.    Nor.  3,  1013.) 

1.  MuNic^Ai.  GoBPoaATioira  (|  408*)  —  lu- 

PROVEHEinS— ITaXATZON— STATtma— AUKITD- 
HBNT. 

Gen.  Laws  1877.  |  26C5.  provided  in  para- 
iraph  71  fb*t  all  dties  and  li^orporated  towns 
coastrncting  water  or  gaa  works  may  assess 
each  tenement  and  vacant  lot  abutting  on  tbe 
Buins.  This  statute  was  subsequently  amend- 
ed by  Laws  1803,  p.  464,  pioviding  that  all 
dties  and  incorporated  towns  constructing  gas, 
water,  or  electric  light  works  may  assess  npoa 
each  ttnement  or  other  place  BUpplied  such  rent 
as  may  be  deemed  proper,  lield,  that  the 
amendment  lepealed  toe  earlier  power  to  tax 
«acfa  tenement  or  lot  abutting  on  ^  water 
mains. 

tEd.  Note.— For  other  caaea.  see  Municipal 
Corporations.  Cent  Dig.  M  1006,  1006,  llS; 
Dea  Dig.  I  408.»] 

2.  Municipal  Cobpobations  (t  408"},  — Ih- 
PROvncsmB  —  Assebsmehtb  —  STATirrEs  — 
Bbfeal. 

While  laws  1878,  p.  196,  authorized  mn- 
BfdpaUdea  to  levy  frontage  tans  on  all  lota 
abottlng  on  water  mains,  yet  as  Act  1803,  p^ 
464,  wbldi  amended  Gen.  Laws  1877,  |  28:^, 
Kiviog  municipalities  such  power,  did  not  au- 
thorise any  such  tax,  tbe  act  of  1879  must  be 
conitmed  as  repealed  by  ImpUeation;  being 
inoondstent  with  the  latest  expressiMi  of  legis- 
Utlve  will. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corponttons,  Cent  Dig.  H  1005,  1006,  U&; 
Dec  Dig.  I  406.*] 

•JoretlMr 


3.  MUNICIPAI.  COBFOBATIOHS  (|  406*)— AflBUB- 
ICBRTS— POWBB  OT  Li:OI8I.ATnBK. 

The  power  of  a  municipality  to  levy  as- 
sessments depends  upon  the  express  provisions 
of  tbe  charter  or  guieral  statute,  and  hence  a 
munlcipalit?  cannot,  wlttiont  an  express  grsnt 
of  power,  levy  assessments  on  property  whl<di 
merely  abnta  on  streets  carrying  water  or  gas 
uiaina. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  lOOl,  1002:  Dec 
Dig.  S  406.*] 

En  Banc  Error  to  District  Court,  Delta 
County;   Sprlgg  Schackelford,  Judge. 

Action  by  the  City  of  Delta  against  T.  E. 
Lamb.  There  was  a  judgment  dismissing  the 
complaint,  and  plaintiff  brings  error.  Af- 
firmed. 

Fred  N.  Dieketeon,  of  Ddta,  tot  plaintiff 
In  error.  MUlard  Falrlamb,  of  Delta,  £or 
defmdant  in  emw. 

SCOTT,  J.  In  this  case  the  trial  court 
sustained  a  demurrer  to  l^e  complaint  The 
city  electing  to  stand,  on  Its  complaint,  the 
case  was  dismissed,  and  is  now  before  us  for 
review. 

The  complaint  alleges  that  the  dty  of  Del- 
ta is  a  of  the  Bec<md  class,  and  owns 
and  controls  a  dty  waterworics  plant;  that 
tbe  dty  adopted  an  ordinance  on  ttxe  2d 
day  of  December,  1900,  lerylnc  a  frontage 
tax  of  t2  each  on  all  lota,  or  parts  of  lots,  in 
the  dty  abutting  on  tbe  water  mains  of  the 
dty  plant;  for  the  purpose  of  maintaining' 
such  water  system.  The  ordinance  was  set 
out  in  falL  Tbe  oonqiialnt  further  alleges 
that  the  defendant  is  the  owner  of  11  lota 
wltbin  the  dty,  fnUy  set  out,  and  upon  which 
there  has  been,  under  the  terms  of  the  ordi- 
nance, levied  a  tax  of  |22.  For  a  second 
cause  of  BCti<m  It  Is  alleged  that  a  similar 
ordinance  of  the  dty  was  enacted  for  the 
year  1910,  proTiffli^  for  a  like  levy  npon  the 
same  lote  and  In  like  amount  Tbe  prayer 
was  for  judgment  for  the  total  of  these 
sums.  The  grounds  of  tiie  demurrer  are:  U) 
The  facts  stated  are  not  sufficient  to  consti- 
tute a  cause  of  action ;  01)  want  of  jorisdio- 
tion,  in  that  the  dty  is  not  antborlaed  to 
bring  suit  for  recovery  of  a  tax  assessed  and 
levied  in  such  caae. 

The  first  contention  of  the  defendant  be- 
low, defendant  in  error  here,  is  that  there 
Is  no  authority  for  the  levy  of  a  frontage 
tax  on  lots  abutting  on  water  mains  for  the 
purpose  of  maintaining  a  dty  water  system. 

[1]  It  was  provided  by  the  seventy-first 
paragraph  of  section  2656,  c  100,  General 
Laws  1877,  in  so  far  as  It  is  necessary  now 
to  consider,  as  follows:  "Seventy-First — All 
dties  and  Incorporated  towns  constructing 
such  water  or  gas  works  are  authorized  to 
assess,  from  time  to  time,  in  such  manner 
as  they  shall  deem  equitable,  upon  each 
tenement  or  other  place  supplied  with  water 
or  gas,  such  water  or  gas  rents  as  may  be 
agreed  upon  hy  tbe  oouncU  or  trustees,  or 
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npon  each  Tacant  lot  Id  front  of  which  the 
pipes  commonly  called  'street  main^  are  laid, 
but  Hoch  vacant  lots  as  do  not  take  water 
from  au<^  'street  mains'  shall  not  be  assess- 
ed more  than  one-half  as  much  as  may  be 
assessed  against  the  same  amount  of  front- 
age of  lots  occupied  by  a  one-story  building ; 
and  gas  should  be  charged  for  by  the  foot, 
and  then  only  to  such  as  use  it;  and  at  the 
regular  time  of  levying  taxes  in  each  year, 
said  dty  or  town  Is  hereby  empowered  to 
levy  and  cause  to  be  collected,  In  addition  to 
the  other  taxes  authorized  to  be  levied,  a 
special  tax  on  taxable  property  in  said  city 
or  town,  which  tax,  with  the  water  or  gas 
rents  hereby  authorized,  shall  be  sufficient 
to  pay  the  expenses  of  numlng,  repairing 
and  operating  such  works.** 

Later  the  Legislature  provided  for  other 
additional  and  miscellaneous  powers  of  coun- 
cils in  cities  and  towns.  Laws  of  1879,  p. 
195,  as  foUovre:  "Fifth.  To  levy  annually, 
by  ordinance,  and  collect  a  frontage  tax  on 
ail  lots  fronting  on  water  mains  in  towns  or 
cities  having  waterworks  owned  by  such 
towns  or  cities."  This  was  the  only  provision 
contained  in  this  act  relating  to  waterworks. 

By  an  act  of  1893,  c.  160,  Laws  1893,  the 
serenty-flrst  paragraph  above  quoted,  and 
in  80  far  as  it  relates  to  municipal  water 
plants,  was  amended  bo  as  to  read  as  follows: 
!*Sec.  4.  The  seventy-first  (71)  paragraph  of 
section  fourteen  of  said  act.  Is  amended  to 
read  as  follows:  Seventy-First  All  dtles 
and  Incorporated  towns  constructing  such 
water,  gas  or  electric  light  works  are  aa- 
thorised  to  assess  from  time  to  time,  in  such 
mann»  as  they  shall  deem  equitable  npon 
each  tenemrat  or  other  place  supplied  with 
water,  gas  or  dectrlc  light,  mt3i  water,  gas 
or  electric  light  rent,  as  may  be  agreed  upon 
by  the  council  or  trustees ;  and  gas  should  be 
charged  for  by  the  foot  and  electric  ll^ts  by 
the  light  and  thai,  only  to  such  as  use  them 
and  at  tiie  regular  time  of  levyiug  taxes  In 
each  year,  said  dty  or  town  Is  hereby  em- 
powered to  levy  and  cause  to  be  collected  in 
addition  to  the  other  taxes  authorized  to  be 
levied  a  spedal  tax  on  taxable  property  in 
said  dty  or  town;  which  tax,  with  the  water 
or  gas  or  dectrlc  li^ht  rents  hereby  author^ 
Ized,  shall  be  suffldent  to  pay  the  expenses 
of  mnnlng,  repairing  and  operating  audi 
works." 

The  question  to  be  detOTmlned  is  wbetber 
or  not  the  act  of  1883  that  part  of  the 
act  of  1879  providing  for  the  levy  of  the 
frontage  tax  was  repealed  by  implication, 
though  not  in  stated  terms. 

It  will  be  noticed  that  by  the  said  seventy- 
0rst  paragraph  before  its  amendment,  dty 
coundls  were  authorized  to  assess,  from  time 
to  time,  each  tenement  or  other  place  sup< 
plied  with  water,  or  each  vacant  lot  in  front 
of  which  the  pipes  commonly  called  street 
mains  are  laid,  bnt  with  ttie  restrietitni  that 


such  vacant  lots  as  do  not  take  water  from 
the  mains  shall  not  be  assessed  at  more  than 
one-half  as  much  as  the  same  amount  of 
frontage  on  lots  occupied  by  one-story  build- 
ings. The  act  of  1879  would  seem  to  hare 
authorised  the  collection  of  a  tax  upon  all 
lots  fronting  on  the  water  mains  of  a  munid- 
pally  owned  plant,  without  spedfl^d  restric- 
tion or  limitation  npon  the  dty  council. 

[2]  By  the  act  of  1893,  amending  the  sev- 
enty-first paragraph  of  section  2655,  Laws  of 
1877,  the  power  to  assess  is  limited  to  a 
charge  or  rental  for  the  use  of  water,  and  a 
general  tax  on  all  the  taxable  property  with- 
in the  dty  or  town,  not  to  exceed  three  mills. 
Thus  the  right  to  tax  lot  frontage  abutting  on 
water  mains,  contained  in  the  original  sec- 
tion, was  dearly  taken  away  by  the  amend- 
ment of  1893.  This  Is  so  inconsistent  with 
the  provision  of  the  act  of  1879  as  to  be 
wlthont  question  iu  conflict  therewith,  and, 
being  a  later  act  upon  the  same  subject  and 
covering  the  whole  of  the  subject  of  the 
right  of  such  dtles  to  tax  for  the  mainte- 
nance of  a  municipally  owned  waterworks 
system,  must  be  held  to  have  repealed  the 
provision  of  the  act  of  1879,  in  rdatlon  there- 
to. Lace  V.  People,  43  Colo.  109,  95  Pac.  302. 
If  this  be  true,  then  there  was  at  the  time 
of  the  passage  of  tbe  ordinances  In  question 
no  statutory  authorUy  therefor. 

[S]  It  Is  generally  held  that  the  power  of 
a  munldpallty  to  lery  asBessments  depends 
on  express  provldon  of  charter  or  statute, 
and  that  the  extent  to  whldi  this  pow^  may 
be  exerdsed  is  to  be  determined  by  the  prop- 
er construction  of  such  provision.  28  CJyc 
1102,  and  authorities  dted.  This  rule  should 
apply  with  spedal  emphasis  in  this  state, 
where  the  statutory  power  once  existed  and 
was  later  taken  away. 

The  ordinances  and  the  levies  under  them 
were  without  authority,  and  are  void.  Hav- 
ing adopted  this  view.  It  is  not  necessary  to 
determine  the  question  as  to  whether  or  not 
a  valid  special  tax  for  local  Improvements 
may  be  collected  in  the  manner  attempted 
in  this  case. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 


POHROT  et  al.  T.  BOARD  OF  PUBLIO  WA- 
TERWORKS, DIST.  NO.  2,  or 
CITY  OF  PTJBBLO  et  al. 

(Supreme  Court  of  Colorado.    Nov.  8,  1913.) 

1.  MUNIOIPAI.  COBFOBATIONB  (|  439*>— "SPE- 
OIAL  AaSESSUENTS"— NBCESSITT  FOB  BENE- 

riTS. 

A  special  or  local  assessment,  which  is  a 
burden  imposed  upon  real  property  for  a  local 
public  improvement,  the  extent  of  which  is  de- 
termined oy  the  benefits  which  inure  thereby 
to  the  property,  in  order  to  be  valid  must  be  lev- 
ied for  an  miprovement  local  in  its  nature  which 
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tntanew  the  Talne  of  the  property  assessed  in  an 
tmount  at  leaat  equal  to  the  assessment 

[Ed.  Note.— For  other  casea.  Me  Manidpal 
Corporatioiu,  Oent  Big;  1  1068;  Dec.  1 
439.* 

For  other  definitions,  see  Wotda  and  nirases, 

ToL  7,  pp.  6567-«57».] 

2l  Watebs  awd  Watkb  CouBSEa  (S  182*)— 
PUBUO  Watkk  Supplt— Waibbwobeb  Dib- 
ntcis— Bpkcdui.  Assess uxnt. 
An  aBseasment  to  pay  the  maintenance  end 
purchase  price  of  a  waterworks  system  purchas- 
ed by  a  waterworks  district  from  a  private  cor- 
poration, which  is  levied  only  against  the  lots  in 
iroot  of  which  the  mains  were  laid  at  the  time  of 
the  purchase,  although  the  bonds  are  liens  upon 
the  real  estate  of  the  entire  district,  is  for  a  gen- 
enU  and  not  a  local  improvement,  since  the  only 
special  benefits  aocmed  from  the  laying  of  the 
mains,  and  not  from  the  purchase  by  the  district, 
and  therefore  Sear  Laws  1905,  p.  366,  {9.pei^ 
mittingsach  an  assessment,  is  unconstitutional. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  {  267;  Dec.  Dig.  § 
182.*]  •       •  • 

d.  MnmCXPAI.  GOBFOEATZONB  (|  487*>— Sto- 
OIAL  ABBMUMITB— PUBFOBB. 

The  test  of  the  validity  of  a  special  assess- 
ment is  not  whether  any  purpose  to  which  tax 
may  he  applied  is  valid,  but  whether  the  prop- 
erty against  which  it  is  levied  ia  especially  bene- 
fited by  the  puxposeB  to  which  the  tax  may  bo 
appliea. 

[Ed.  Note. — For  other  eases,  see  Municipal 
CorporatioiiB,  Gent  Dig.  |  lOSl;  Dec.  Dig.  { 
437.'] 

4.  Waivbs  and  Wateb  Coubbes  (i  183%*)— 
p0Buo  Watkb  Supply— Watbbwobks  Da- 
mCIB— fiPICIAX.  Absbssubht. 

So  much  of  the  purchase  price  of  a  water- 
works system  as  is  used  to  pay  (or  the  parts  of 
the  system  which  furnish  water,  not  only  where 
ttte  mains  are  already  laid,  but  where  they  may 
be  laid  in  the  future*  such  as  a  pumpiuK  plant, 
water  rights,  and  similar  items,  are  for  ttie  gen- 
eral benefit  of  the  projwrty  and  Inhabitants  of 
the  district,  and  a  special  assessment  cannot  be 
levied  against  the  lota  in  front  of  which  mains 
are  laid  to  pay  therefor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  f  183H.»] 

5.  UuniciFAZ'  CoBPOBA-noNS  (S  439*)— Sfi- 

CIAJL  ASSEBBICBNTS— NaTCBE  or  BENEFITS. 
Special  benefits  which  will  sustain  a  special 
assessment  must  -be  immediate,  and  of  such  a 
character  that  they  can  be  seen  and  traced,  «nd 
not  remote  or  contingent  benefits  enjoyed  by  the 
general  public 

[Ei.  Note. — For  other  cases,  see  Municipal 
CorporatlOT^  Cent  Dig;  |  1053;  Dec  Dig.  f 
439.*] 

6.  CowtfriTUTiowAL  Law  (|  290*)— Eiamcnr 
Domain  (|  2*)— Cokpsnbatidn— Dub  Peo- 
CBSB  or  Law— Special  AsBBssifENT. 

To  enforce  a  special  assessment  for  a  poiv 
pose  which  does  not  confer  a  special  benefit  up- 
on the  property  would  result  ia  taking  private 
property  without  compensation,  and  without  due 
process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  871-875:  Dec.  Dig.  | 
290;*  Eminent  Domain,  Oent  Dig.  H  3-^2; 
Dec  Dig.  I  2.*] 

Hill,  J.,  dissenting.. 

Sn  Bana  Error  to  District  Court,  Pueblo 
County;  J.  B.  'Rlzer,  Judge. 

Action  by  Henry  K,  Pomroy  and  others 
against  the  Board  of  Public  Waterworks, 


District  No.  2,  of  the  City  of  Pueblo,  and  oth- 
ers.  Judgment  for  the  defendants,  and  plain- 
tiffs bring  ^or.  Reversed  and  remanded. 

Hartman  &  Ballrelch,  of  Pueblo,  Chas.  L. 
Avery,  of  Denver,  and  Chas.  W.  CDonnell,  of 
Pueblo,  for  plalnOfts  in  error.  M.  3.  Galli- 
gan,  M.  O.  Saunders,  and  E.  F.  Chambers,  all 
of  Pueblo,  for  defendants  In  error. 

GABBERT,  J.  Under  the  provisions  of  an 
act  found  In  the  Session  Laws  of  1905,  at 
page  361  et  seq..  Waterworks  District  No.  2, 
of  the  city  of  Pueblo,  was  created.  The  ter- 
ritory embraced  in  that  district  Included  all 
that  portion  of  the  city  lying  south  of  the 
Arkansas  river.  The  purpose  of  creating  the 
district  was  to  enable  the  city  to  purchase  a 
waterworks  system  for  the  use  and  benefit  of 
the  inhabitants  of  the  territory  Included  In 
the  water  district  After  It  was  created,  the 
city,  for  the  object  indicated,  purdbased  the 
waterworks  plant,  priorities,  and  all  appli- 
ances of  the  Pueblo  Wat^  Company  by  the  is- 
suance end  delivery  of  interest-bearing  bonds 
which  were  made  a  lien  upon  all  the  taxable 
real  property  of  the  district,  and  in  effect  an 
obligation  of  the  district  only.  The  company 
from  which  the  purchase  was  made  had  been 
In  existence  about  25  years,  and  bad  laid  wa- 
ter mains  in  certain  of  Uie  streets,  alle^ 
and  other  public  places  of  the  territory  em- 
braced in  the  water  district  There  are  a 
great  many  lots  and  tracts  in  the  district 
fronting  on  streets  in  which  water  mains  are 
not  laid.  After  the  purchase  the  constituted 
authorities  levied  a  frontage  tax  on  certain 
lots  fronting  upon  streets  where  the  water 
mains  were  laid.  These  mains  had  been 
laid  and  maintained  and  water  distributed 
through  them  by  the  company  from  which  the 
purchase  was  made.  Plaintiffs,  as  owners  of 
these  lots,  brought  suit  to  restrain  the  collec- 
tion of  this  tax.  The  authority  to  levy  the 
tax  is  based  upon  section  9  of  the  act,  which 
provides,  in  substance,  that  It  shall  be  lawful 
to  levy,  annually,  an  assessment  upon  each 
lot  or  parcel  of  ground  which  shall  abut  on 
any  street  In  the  water  district  through  which 
the  distributing  pipes  of  the  waterworks  are 
or  may  be  laid  so  as  to  conveniently  supply 
such  lots  with  vrater,  whether  water  be  used 
upon  such  lots  or  not,  which  assessment  shall 
be  levied  at  a  uniform  rate,  according  to 
frontage.  The  proceeds  of  this  tax  can  be  ap- 
plied In  payment  of  the  operating  expense 
and  maintenance  of  the  system  and  the  dla- 
chaise  of  the  bonded  indebtedness.  The  trial 
resulted  In  a  Judgment  in  favor  of  the  de- 
fendants. Plaintiffs  have  brought  the  case 
here  for  review  on  error. 

Counsel  for  plaintiffs  contend  the  tax  is 
Invalid  for  several  reasons,  all  of  which, 
however,  go  to  the  constitutionalitj'  of  the 
act  Their  first  point  Is  that  section  0,  in 
so  far  as  it  authorizes  a  frontage  tax  to  be 
levied  upon  lots  on  streets  where  the  mains 
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bad  been  laid  and  maintained  and  water  dte- 
tiibnted  tturon^  sudi  mains  tty  fbe  company, 
la  Invalid  for  the  reaaon  that  it  authorises 
the  lery  of  a  special  assessment  for  the  pur- 
chase of  or  to  pay  for  an  already  criating 
water  plant  In  other  words,  they  contend 
the  tax  is  invalid  for  the  reason  that  any 
q>ecial  baieflt  which  accrued  to  the  lots  In 
question  by  reason  of  the  water  mains  being 
in  the  streets  upon  wUdi  the  lots  involved 
abut  had  attached  prior  to  the  time  the  sys- 
tem was  purchased  by  the  dty,  and  that  it 
affirmatively  appears  none  of  the  objects  to 
which  the  frmtage  tax  may  be  applied  con- 
fers any  spedal  boiellts  upon  these  lots.  The 
section  of  the  act  referred  to  jirovtdes  that 
the  frontage  tax  may  be  ai^lled  to  defray 
the  operating  expense  and  maintenance  of 
the  Astern,  to  the  payment  ot  interest  upon 
bonds  Issued  to  purchase  It,  and  to  provide 
a  fand  to  discharge  such  bonds  at  maturity. 

[1]  A  special  or  local  assessment  is  a  bur- 
den Imposed  upon  real  property  for  a  local 
public  improvement;  the  extent  of  the  burden 
being  determined  \ty  the  special  benefits 
which  inure  to  the  assessed  property  as  the 
result  of  the  Improvement  26  Ency.  1168. 
Assessments  of  this  character  are  upheld  up- 
on the  theory  that  the  special  beneflts  Inur^ 
ing  to  the  property  assessed  are  equal  to  the 
burden  thereby  imposed ;  that  Is  to  say,  that 
an  ImprovoQent  to  defray  the  expense  of 
which  the  proceeds  of  the  special  assessments 
are  applied  must  benefit  the  proper^  on 
which  the  special  assessment  is  levied  in  a 
manner  local  in  Its  nature,  and  whidi  does 
not  attach  to  other  property  of  a  like  <Aar- 
acter,  and  In  order  to  be  valid  must  specially 
enhance  the  value  of  the  property  against 
which  such  assessment  Is  levied  at  least 
equal  to  the  amount  so  assessed.  City  of 
Denver  v.  Kennedy,  33  Oolo.  SO,  80  Pac.  122, 
467. 

[2]  One  teat,  then,  to  apply  in  order  to 
aacertaln  the  validity  of  a  special  assessment 
is  whether  or  not  the  property  upon  which  It 
Is  levied  Is  specially  enhanced  In  value  by  the 
improvement  or  purpose  for  which  the  assess- 
ment la  made.  The  mains  were  laid  and  water 
maintained  therein  In  the  streets  upon  which 
the  lots  of  plaintiffs  abut  by  the  company  from 
which  the  system  was  purchased.  The  serr- 
Ice  afforded  since  the  purchase  is  no  different 
or  better  than  It  was  before.  Has  any  spe- 
cial benefit  been  conferred  upon  the  lots  of 
plaintiffs  by  the  transfer  of  the  waterworks 
system,  or  for  any  of  the  purposes  for  which 
such  tax  may  be  applied?  We  think  this 
question  must  be  answered  In  the  negative. 
All  the  beneflts  which  resulted  to  the  lots 
involved  had  attached  before  the  system  was 
purchased.  The  testimony  disclosed,  with- 
out dispute,  that  the  mere  change  In  owner- 
ship has  not  caused  any  value  to  attach  to 
the  lots  by  virtue  of  the  mains  being  In  the 
streets  and  the  service  afforded  which  did  not 
exist  prior  to  the  purchase,  and  that  In  no 
re^>ect  has  their  value  been  q^lally  en- 


banoed  bf  porduue  9t  tbe  ayaton,  nor 
will  the  expenditure  of  the  funds  to  be  real- 
ised from  tba  ftontaCB  tax  for  ttie  purposes 
to  wbldi  It  may  be  apiOfed  confte  upon  ttie 
lots  In  the  leaat  degree,  any  special  beneflts 
whatever.  Counsel  for  defsndanta  contend 
that  It  la  the  presence  of  the  water  mains 
containing  water  which  imparts  a  deflnlte 
value  to  the  lots  in  front  of  wbidi  suCh 
mains  are  laid,  and  tliat  a  lot  has  selling  val- 
ue on  account  of  this  condition  which  it 
would  otherwise  not  have.  Conceding  this 
to  be  true,  it  cannot  avail  tiie  defendants.  In 
the  respecte  mentioned  tbe  conditions  are  no 
different  now  from  what  the^  wrae  before 
the  purchase;  neitim  has  the  purchase  of 
tiie  ayston  conferred  any  special  benefit  on 
the  lots  in  qnestion.  Whatever  boiefit  has 
or  will  result  to  the  pr<^>erty  embraced  in 
the  water  district  from  this  source  inures  to 
all  proportionately,  Indnding  that  located  on 
streets  vrtiera  mains  have  not  been  placed, 
and  is  not  limited  to  that  firontlng  on  streets 
where  mains  were  laid  when  the  purdiase 
was  mada  In  other  words,  it  affirmatively 
appears  that  no  new  or  special  ben^t  has 
accrued  to  property  abutting  streets  in  which 
mains  were  laid  when  tiie  purchase  was  made 
whldi  has  not  accrued  proportionately  to  all 
the  real  property  in  the  district  True,  tbe 
latter  property  can  enjoy  the  use  at  water 
from  such  mains  m<ve  readily  and  at  less 
expense  than  lote  located  mwe  remote  from 
mains ;  but  that  was  the  condition  when  tbe 
purchase  was  made,  so  that  the  purchase  by 
the  city,  which  is  the  only  change  In  the 
system  that  In  any  manner  could  affect  the 
property  of  plaintiffs,  has  added  nothing  to 
the  value  of  their  lots.  Aldridge  v.  Esaer 
Public  Road  Board.  48  N.  J.  Law,  866,  5 
Ati.  784:  Speer  v.  Essex  Road  Board,  47 
N.  J.  iLaw,  101. 

[3]  On  behalf  of  defendanto  it  Is  omtended 
that.  If  any  of  the  purposes  to  which  the 
frontage  tax  may  be  applied  is  valid,  the  tax 
Is  valid.  This  is  not  the  test  Authority  to 
levy  a  special  frontage  tax  can  only  be  uidield 
on  the  theory  that  the  property  upon  wbldi 
it  is  levied  Is  specially  benefited  by  the  pur- 
poses to  which  such  tax  may  be  applied. 

[4]  It  will  be  borne  In  mind  that  the  ques- 
tion of  levying  upon  lote  a  tax  to  defray  tbe 
expense  of  extending  water  mains  in  the  fu- 
ture is  not  Involved ;  but  whether  so  much  of 
the  system  which  Is  utilized  or  may  be  util- 
ized In  the  future  necessary  to  supply  tbe 
inhabitants  of  a  municipality  with  water 
through  distributing  mains  constitutes  a  gen- 
eral or  local  improvement  The  purchase  waib 
not  merely  the  distributing  mains.  It  In- 
cluded pumping  machinery,  boilers,  applianc- 
es of  various  kinds,  reservoirs,  standpipea,  a 
pumping  station,  lands,  charts,  registers,  and 
priorities  In  the  Arkansas  river  from  which 
the  water  to  distribute  through  the  system  Is 
obtained.  These  various  items  go  to  make  up 
a  system  whldi  is  utilized  to  furnish  water 
to  those  in  front  of  whose  lote  mains  axe  now 
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laid,  and  will  be  so  utlUzed  u  mains  are  ex- 
tended In  the  fntnre.  It  Is  not  tar  tbe  benefit 
of  any  particular  tocallty  within  the  district, 
bat  for  tile  gen^l  benefit  of  all  the  proper- 
ty within  Its  Umlta  and  an  tbe  Inh^ltants 
tberebL  So  much  of  an  Improrenlent  as  is 
designed  and  utUlzed  for  Uie  goieral  benefit 
of >  the  taihablUnts  and  property  within  the 
Hmits  ot  a  mnnletpality  Is  In  no  sense  local, 
and  ipedal  aasesBments  to  raise  funds  to  c<ni- 
struct,  pnrchase,  pay  for,  or  maintain  that 
iwrtton  of  it  cannot  be  lawfully  levied. 
Hughes  T.  City  of  Ifomence^  164  IlL  16,  45 
N.  £.  802;  Tillage  of  Morgan  PaA  Wis- 
mll,  166  m.  262,  40  N.  B.  611;  Hewes  t. 
Glos,  170  lU.  436.  48  N.  E.  922  ;  28  Gyc  lllS. 

nie  necessity  for  applying  this  role  to  the 
can  at  bar  Is  obTious.  The  special  frontage 
tax  can  be  applied  to  the  payment  of  interest 
and  the  principal  of  the  bonded  indebtedness. 
This  Indebtedness,  by  the  terms  of  tbe  bonds, 
la  made  a  lien  upon  all  tbe  taxable  real  |«op- 
oty  In  the  district,  and  la  the  debt  of  the  dis- 
trict, and  not  of  the  abottlng  property.  Own- 
era  ^  lots  frontli^  on  streets  in  which  mains 
are  not  laid  escape  this  tax.  Wben  the  bond- 
ed Indebtedness  la  discharged,  a  frontage  tax 
to  meet  it  will  no  longer  be  required,  and  lots 
fnmtiDg  on  streets  In  which  mains  may 
thereafter  be  extended  will  not  be  burdened 
with  such  tax  to  pay  for  the  system,  and  yet 
they  will  enjoy  all  the  benefits  resulting  from 
the  system  having  been  paid  for,  In  whole 
or  Id  part,  by  frontage  tax  upon  other  lota 
without  having  contributed  anything  for  that 
parpose  In  the  way  of  a  frontage  tax.  This 
result  demonstrates  beyond  question  that  so 
much  of  the  system  as  is  now  or  will  be  util- 
ized fn  the  future  for  furnishing  water  for 
tbe  benefit  of  the  inhabitants  and  property 
of  tbe  district  is  not  a  local  Improvement, 
and  that  all  taxable  real  property  in  tbe  dis- 
trict most  bear  its  proportionate  share  of  the 
amount  necessary  to  liquidate  the  indebted- 
ness Incurred  for  such  part  of  the  system. 
Ottierwise,  tf  tbe  frontage  tax  should  be  held 
valid,  a  tax  would  be  Imposed  upon  part 
of  the  property  of  the  district  to  pay  for  an 
Improvement  which  is  for  the  benefit  of  all 
of  the  property  and  inbaMtants  In  the  dis- 
trict 

[S]  Special  benefits  which  wUl  sustain  a 
special  assessment  must  be  Immediate,  and  of 
sach  a  character  that  they  can  be  seen  and 
traced.  Remote  or  contingent  benefits  en- 
joyed by  the  general  public  will  not  sustain 
a  special  assessment   25  Ency.  1195. 

[I]  To  enforce  a  special  assessment  for  a 
parpose  which  does  not  confer  a  i^iecial  beue- 
flt  ap(m  the  property  upon  which  it  Is  levied 
wonld  resolt  In  taking  private  property  wlth- 
ent  con^tenaatlon,  and  without  due  process  of 
law. 

Having  reached  the  conclusion  that  the 
frontage  tax  is  InTBlid.  for  tbe  reasons  given, 
It  Is  unnecessary  to  consider  the  other  ques- 


tions urged  against  Uie  constitutionality  of 
the  act 

Tbe  Judgment  of  tbe  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  the  views  ex- 
pressed in  this  opinion. 

Reversed  and  remanded. 

BJHj,  3^  dissents;  WHITE,  J.,  not  parttfd- 
pating. 
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JAOKSON  V.  I^RSON  et  sL 
(Court  of  Appeals  of  Colorado.  Oct  14,  1013.) 

1.  Advebse  Possession  (§  79*)— REQDisriBS 
— "CoLOB  OF  Trrts"— Void  Tax  Deed. 

A  "color  of  title"  on  which  title  by  advene 
possessioD  may  be  based  is  a  mere  pretense  of 
title,  bat  not  a  valid  title,  ooe  wbicb  purports 
to  be  a  good  title,  but  is  not  so  in  fact;  and 
that  a  tax  deed  is  void  on  its  face  and  nonce  of 
application  therefor  was  not  given  does  not  px^ 
vent  its  constituting  color  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  81  45&-462;  Dec.  Dig.  S 
79.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1264-1273 ;  vol  S,  p.  7606.] 

2.  Taxation  ({  789*)— Tax  Titlbs— Actions 

— ADUISSimUTT  OF  EVIDENCB. 

Where  a  tax  deed  is  offered  to  establish 

fiaramount  title  to  real  estate,  tbe  parties  daim- 
ng  thereunder  mast  prove,  either  that  the  stat- 
utory notice  of  application  therefor  was  given, 
or  that  the  asseMed  valuation  rendered  it  un- 
necessarr,  before  tbe  deed  can  be  admitted  In 
evidence. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1666-lfi69:  Dec.  Dig.  |  789.*] 

3.  Advebsb  Possession  (|  84*)  — Hostile 
Chabactbb  or  Possession— Good  Faith. 

Tbe  failure  of  the  grantee  in  a  tax  deed 
to  ^ive  notice  of  his  application  therefor,  ren- 
dering the'  deed  ineffectual  to  establish  para- 
mount title,  is  not  sufflcient  to  show  want  of 
good  faith  in  claiming  title  thereunder  by  ad- 
verse possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  SS  488-500;  Dec.  Dig.  | 
84.*] 

4.  AnvEBSB  Possession  ({  115*)— Coi^b  of 
TiTLft— Good  Faith— Kvidbnob. 

The  qaestion  what  constitutes  color  of  ti- 
tie  aa  a  basis  for  titie  by  adverse  possession  is 
to  be  decided  by  the  court  on  inspection  of  the 
paper  titie  presented,  while  the  good  faith  of 
the  party  claiming  thereunder  la  a  qaestlou  of 
fact  to  be  deaded  on  sufficient  evidence. 

[Ed.  Note. — Fot  other  cases,  see  Adverse  Pob- 
sestiion.  Cent  Dig.  H  314,  691-701;  Dec.  Dig. 
§  115.*] 

6.  Adverse  Possession  (8  79*)  —  Hostile 
Ckaracier  op  Possession— Good  Faith. 
The  failure  of  the  grantee  In  a  tax  deed 
to  give  notice  of  the  application  therefor,  if 
sufficient  to  prevent  the  original  grantee  from 
cluiming  title  by  adverse  possessioD  thereunder 
because  of  bad  faith,  does  not  affect  sach  a 
claim  by  a  purchaser  from  the  grantee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S8  459-462;  Dec  Dig.  i 
70.*] 

6.  Appeal  and  Ebrob  ({  854*)— Review- 
Scope  and  Extent— Reasons  fob  Deci- 
sion. 

Where  the  conrt  in  its  oral  announcement 
found  that  plaintiffs  acquired  title  by  adverse 
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posBession  under  a  qoftclaim  deed,  the  fact  that 
It  failed  to  refer  to  a  tax  deed  of  plaintiffs' 
grantor  under  which  they  also  claimed  is  not 
material.  There  the  decree  found  all  the  iisaee 
in  tiieir  faTor,  since  the  oral  announcement 
merely  gare  the  court^a  reasons  for  the  deci- 
sion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  ||  3403,  3404,  8406-8424. 
3427-3430;  Dea  EH?.  |  854.^} 

7.  Appieal  and  Ebbob  (S  1009*)— Bbvibw— 
Findings  or  Coubt— Equitabub  Aotioits— 

CONFLIOTINO  EVIOEKCE. 

The  findings  of  the  court  on  conflicting 
evidence  in  an  equitable  action  are  conclusive 
upon  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  3970-88^8;  Dee.  Dig.  I 
1009.*] 

Ounningham,  P.  J.,  dissentinc  la  part. 

Appeal  from  IMstrict  Gomt,  Weld  Oounty; 
Neil  F.  Graham,  Judge. 

Action  to  quiet  title  by  Brie  Larson  and 
another  against  Jerome  F.  Culp,  to  which 
James  B.  Ja<^son  was,  by  stipulation,  made 
a  party  defendant  From  a  judgment  for 
plaintiffs,  the  defendant  Jackacm  an>eal&  Af- 
firmed. 

Jolm  T.  Jacobs,  of  Greeley,  for  appellant 
Delph  B.  GaipCTter,  Herbert  M.  Baker,  and 
R.  B.  Wlnboum,  all  of  Greeley,  for  appel- 
lees. 

BEIii:^  J.  This  l8  an  action  to  qnlet  title 
under  section  205,  Mills'  Amiotated  Code, 
brought  by  Brlc  Larson  and  Edwin  T.  Lar- 
son, appeHeea,  In  the  district  court  of  Weld 
county,  against  Jerome  F.  Gulp,  a  former 
owner  of  the  title  to  the  west  half  of  section 
19,  township  11  N.  of  range  ftl  W.  of  the 
idxth  P.  M.,  In  said  county,  whldi  is  here  In 
controT^vy. 

It  seems  that  the  Union  Pacifle  Itaitroad 
Company,  the  patentee  from  the  government, 
transferred  said  properly  to  Jerome  F.  Culp, 
above  named,  who  neglected  to  pay  the  tax- 
es thereon,  and  the  treasurer  of  said  county 
sold  tlie  same  for  tlie  taxes  so  due,  and  the 
county  bought  it  in,  assigned  the  certiflcate 
of  purchase  to  Jolm  Sedgwidc,  who,  mi  De- 
cember 17,  1901,  recdved  a  treasurer's  deed 
to  all  of  section  19  aforesaid,  and  by  a  quit- 
clalm  deed,  bearing  date  January  27,  1002, 
and  acknowledged  in  1904,  purported  to  con- 
vey the  west  half  of  said  sediion  19  to  the 
appellees  herein.  The  evidence  shows  that, 
in  tlie  early  spring  of  1902,  the  appellees 
took  possession  of  the  last-named  property, 
and  fenced  the  same  thereafter,  and,  begin- 
ning July  1,  1902,  paid  all  taxes  legally  as- 
sesaed  theree gainst  for  seven  consecutive 
years,  then  brought  this  suit  against  Jerome 
F.  Culp,  the  grantee  of  said  railroad  company. 
The  said  Culp  defaulted,  and  made  no  de- 
fense to  the  action,  and,  on  the  20th  day  of 
November,  1909,  executed  and  delivered  to 
James  B.  Jackson,  appellant,  for  an  express- 
ed consideration  of  9100,  a  quitclaim  deed 


for  said  west  half  of  attOum  19,  and,  on  the 
16th  day  of  December,  1909,  by  stipulation 
of  the  parties  Iiereto,  the  said  Jackson  was 
made  a  party  defendant,  and,  afterward,  fil< 
ed  an  answer,  and,  later,  an  amended  an- 
swer and  cross-complaint;  setting  up  the  in- 
validity of  the  treasurer's  deed,  and  aver- 
ring that  said  tressurer's  deed  was  nAd  upon 
its  face,  and  the  sole  foundation  of  any  claim 
or  ri^t  the  ai^ellees  had  In  the  premises. 
By  crosfroomplaint  said  Jackson  set  up  his 
title  to  0»  prmnlses,  and  asked  that  it  be 
quieted  in  him.  The  appellees,  In  th^ 
li cation,  among  other  things,  set  op  the  two 
seven-year  statutes  of  limitation. 

It  Is  admitted  by  counsel  that  the  treas- 
nrar's  deed  is  void  upon  its  face,  and,  tf 
offered  in  evidence  to  establish  the  para- 
mount title  to  the  property,  that  It  would 
be  Inadmissible.  However,  In  this  case,  it 
was  offered  merely  as  evidence  of  color  of 
tltl&  It  was  also  objected  to  because  the 
appellees  did  not  show  nor  offer  to  show  that 
the  assessed  value  of  the  land  was  under 
¥500,  nor  that  notice  was  glv^  to  the  owner 
of  the  Intended  demand  on  the  treasurer  for 
a  deed.  There  is  no  evidence  on  these  sub- 
jects from  either  side,  and  the  court  held 
that  for  the  purpose  of  proving  color  of 
title,  for  which  the  deed  was  offered.  It  was 
admissible;  and  it  is  our  opinion  that  the 
ruling  of  the  trial  court  in  this  respect  was 
iwoper. 

[1]  A  color  of  title  Is  a  mere  pretense  of 
title,  but  not  a  valid  title.  It  purports  to  be 
a  good  title,  but  Is  not  so  in  fact 

In  Lebanon  Mining  Co.  v.  Bogers,  8  Colo. 
34-87,  6  Pac.  661,  662,  the  court  said  ^  "In 
Wright  V.  Mattlson,  18  How.  (U.  S.)  56  [15 
L.  Ed.  280],  it  Is  said  that  'the  courts  have 
concurred,  it  1b  believed,  without  an  excep- 
tion, In  defining  color  of  title  to  be  that 
which  has  the  appearance  of  title,  but  which 
in  reality  is  no  title.  They  have  equally 
concurred  in  attaching  no  exclusive  w  pe- 
culiar character  or  importance  to  the  ground 
of  invalidity  of  an  apparent  or  a>lorable  ti- 
tle; the  Inquiry  with  Uiem  has  been  wh^- 
er  there  was  an  apparent  or  colorable  title 
under  which  an  entry  or  a  claim  has  been 
made  in  good  faith."*  It  will  be  noticed 
from  this  decision  of  the  United  States 
Court,  approved  by  our  own  Suprone  Court, 
that  "no  Importance  is  attached  to  the  ground 
of  invalidity  of  an  apparent  or  colorable  ti- 
tle."* 

[2]  Counsel  fbr  appellant  vigorously  c(m- 
tends  that  a  treasurer's  deed,  similar  to  the 
one  befbre  us,  was  held  incompetent  evidence 
In  Richards  v.  B^ggs,  31  Colo.  186,  72  Pac 
1077.  There  Is  no  Intimation  In  that  case 
that  the  treasurer's  deed  was  offered  merely 
as  a  colorable  title  to  support  the  possession 
and  payment  of  taxes  under  the  statutes  of 
limitation.  The  court  held,  however,  that  It 
was  incumbent  upon  the  parties  claiming 
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mi  estate  under  a  tax  deed  to  prove,  eiUier 
thit  tbe  statutory  notice  was  given,  or  that 
the  assened  valuation  rendered  It  unneces- 
sary to  give  sucb  notice  beforq  tbe  deed 
vonld  be  admissible  In  erideofiew  This  Is 
the  undoubted  rule  where  tbe  treaaarer's 
deed  Is  offoed  to  establish  the  paramount 
title.  However,  the  rule  Is  to  the  contrary 
where  Q»  deed  Is  offered  as  a  mere  color 
of  ttOe^  A  tax  deed,  InvaUd  upon  Its  &ce, 
baa  been  repeatedly  held  to  be  a  ocHor  of  ti- 
tle In  this  Juriadlcthm.  De  r<neeta  v.  Gast, 
20  Colo.  807,  38  Pac.  344;  Hogue  v.  Uagnes, 
20GaA.664,66  n.  S.  App.  600^  85  ITed. 

Bennett  t.  N.  aB.LLALOo^28  Colo. 
470^  48  Fac.  812,  M  Am.  8t  Bw.  281;  Brin- 
ks V.  V.  P.  D.  &  O.  -B.  Oo^  11  Gola  Ai^ 
166,  66  Faa  207;  Williams  t.  Conroy,  86 
Cola  U7. 88  Pac.  959.  If  It  were  a  rule  that 
a  tax  deed,  void  upon  its  face,  was  Inadmia- 
slble  In  evidence  to  prove  color  of  tltle^  tbm 
such  ft  deed  could  not  be  held  good  as  a  color 
of  title,  as  there  wonld  be  no  way  to  use  it 
benefldaUy. 

In  De  Forests  v.  Oast,  supra,  the  Supreme 
Court  said  that  a  tax  deed  gives  color  of  title, 
even  flura^  a  person  of  legal  learning  and 
Aperlence  may,  by  a  critical  examination, 
discover  defects  in  the  Instrument  fatal  to  Its 
validity.  Counsel  for  appelant  contoids 
that  ovr  seveiHyear  statutes  of  limitation 
were  takoi  Uterally  from  those  of  the  state 
of  Illinois,  and,  when  we  adopted  the  stat- 
utes, we  adopted  the  construction  placed  up- 
on Oiem  by  the  courts  of  that  state,  and 
dtes  the  cases  of  Bowman  v.  Wettig,  89  111. 
416,  and  Dalton  v.  Lucas,  63  111.  887,  aa  cases 
dlrecUj  In  pMnt  and  decisive  of  the  case  be- 
fore ns. 

[1]  The  Illinois  cases  cited  were  nnfortn- 
natdy  based  npon  the  erroneous  doctrine  that 
a  person  who  buys  property  at  a  tax  sale  will 
be  presumed  to  be  familiar  with  the  provi- 
sions of  the  Constitution  and  statute  pertain- 
ing to  securing  titles  thereunder,  and  if  such 
a  purchaser  secures  a  deed  void  upon  its 
fiux,  he  is  presumed  to  know  the  law,  and  he 
cannot  be  said  to  be  holding  the  premises 
QDder  color  of  title  in  good  faith.  Both  of 
tbese  holdings  by  the  Illinois  court  have 
been  r^ndlated  by  the  sut»equent  decisions 
of  tbe  courts  of  the  state  of  Colorado,  and 
likewise  by  the  courts  of  the  state  of  Illinois. 
It  was  said  in  the  case  of  De  Foreata  v.  Gast, 
mpra,  that  a  tax  deed  regularly  executed 
Slves  color  of  title,  though  an  expert  or 
lawyer  might,  by  inspection,  see  that  It  was 
Toiu  upon  its  face,  and.  In  Brlnker  v.  U.  P. 
a  ft  G.  R.  Co.,  11  Colo.  App.  166,  55  Pac. 
207,  It  was  held,  in  direct  conflict  with  the 
case  of  Bowman  v.  Wettig,  that  a  tax  deed 
which  issues  before  the  period  of  limitation 
exidres  is  a  valid  color  of  title.  Tbe  Supreme 
Coart  of  Illinois,  in  speaking  of  the  doctrines 
aononnced  In  the  Bowman-Dalton  Cases, 
rapra,  said:  **It  is  claimed  that  the  cases  of 
l*otnnan  v.  Wettig,  39  lU.  416.  and  Dalton  v. 
Uca%  68  ni.  337,  estaUlsb  the  doctrine  that 


defradant  was  bound  to  know  the  law,  and 
to  know  that  the  verbal  omtract  for  the  land 
could  not  he  enforced,  and  that  the  decree 
for  its  enforcement  wu  erroneous,  and  there- 
fore he  was  gull^  of  bad  faith  In  so  acquir- 
ing the  deed.  Such  a  doctrine  would  abro- 
gate the  statute  (of  limitation),  and  require 
the  party  claiming  its  bmeflt  to  establish  a 
valid  title,  and  In  the  case  of  Davis  v.  Hall, 
92  ni  8C.  it  was  said  that  the  apparent  teach- 
ings of  the  opinion  In  Bowman  v.  Wettig, 
supra,  had  not  been  adhered  to  in  the  later 
cases.  The  dedsion  In  Dalton  v.  Lucas  was 
based  on  the  prior  case  of  Bowman  v.  Wet- 
tig; but,  if  given  fnU  effect,  it  could  not  in- 
fluence tfie  decision  In  this  case."  S^son  v. 
Barkor,  172  lU.  861-806.  60  N.  B.  109.  It 
would  se«a  that  tbe  above  and  other  later 
Illinois  dedslinu  have  limited  the  Bowman- 
Dalton  Cases  aa  authority  to  such  cases  as 
involve  a  knowing  and  Intentional  omission 
by  a  purchaser  at  a  tax  sale  to  give  the  no- 
tice required  by  statute  and  thereby  keep  the 
owner  In  ignorance  of  his  rights.  Sexson 
V.  Barker,  supra,  367. 

In  Miller  v.  Pence^  182  HI.  149,  28  N.  B. 
1080,  the  court  had  under  consideration  the 
requisites  of  a  notice  prior  to  introducing  Che 
deed  as  evidence  of  color  of  title,  and  the 
Supreme  Conrt  of  Illinois  said:  "The  statute 
requires  notice  to  be  served  on  the  person 
In  whose  name  tbe  land  was  taxed,  •  •  • 
as  a  condition  to  (Staining  a  deed,  •  •  • 
and  as  this  reqnirancnt  of  the  statute  was 
not  observed,  tbe  tax  title  cannot  be  held  to 
be  paramount  titles  But  •  •  •  those 
deeds  constituted  color  of  Utle,  aud  It  ap- 
pears from  the  evidence  that  appellee  entered 
Into  possession  of  the  premises  In  1879,  un- 
der color  of  tltl^  and  remained  In  possession 
for  more  than  seven  successive  years,  and 
during  that  period  paid  all'taxes  assessed  on 
the  premises.  O^e  color  of  title  thus  estab- 
lished, with  proof  of  possession  and  payment 
of  taxes,  dearly  brought  appellee  within  sec- 
tion 2  of  the  act  of  1839."  See,  also,  Mor- 
rison V.  Norman,  47  IlL  477-479. 

The  court  In  the  Bowman-Dalton  Cases,  aa 
a  presumption  of  lav,  held  that  possession 
under  color  of  title  under  the  tax  deeds  was 
not  held  in  good  faith.  That  doctrine  has 
been  r^udlated  by  the  subsequent  decisions 
of  the  courts  of  Colorado  and  UUdoIb.  Our 
Supreme  Court,  In  speaking  to  this  ques- 
tion, said:  "As  has  been  said  by  the  Supreme 
Court  of  Illinois  construing  this  statute: 
'The  law  presumes  that  all  men  act  In  good 
faith  until  there  is  some  evidence  to  the 
contrary", — and,  again:  'Color  of  title  made 
in  good  faltb.  Is  shown  by  any  deed  or  in- 
strument which  purports  on  Its  face  to  cod- 
vey  title  which  a  party  Is  willing  to  and 
does  pay  his  money  for,  apart  from  any 
fraud.  The  deed  itself  purports  good  faith, 
unless  facts  and  circumstauces  attending  Its 
execution  show  the  party  accepting  It  had 
no  faith  or  confidence  in  it"*  Knight  v. 
Lawrence*  19  Cola  426-433,  86  Pac.  242,  246; 
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SexBoa  T.  Baxfcer,  supra.  172  lU.  369.  SO  N. 
E.  109. 

[4]  A  color  of  title,  or  what  ft  is  ratber, 
Is  a  question  of  law  to  be  decided  by  the 
court  on  an  inspection  of  the  paper  title  pre- 
sented. The  good  faith  of  the  party  claiming 
under  the  color  of  title  is  a  question  of  fact 
to  be  decided  on  sutUdent  evldCTce.  Latta  t. 
Clifford  (C.  C.)  47  Fed.  614;  2  Ency.  L.  4  P. 
409-411.  The  appellant  offered  no  evidence 
whatever  as  to  the  bad  lalth  of  the  appellees 
or  their  grantor  In  securing  or  holding  the 
premise!).  The  appellees  and  the  grantee  In 
the  tax  deed  went  upon  the  stand  at  the  trial, 
and  each  testified  to  the  good  faith  of  these 
transactions. 

[9]  If  we  should  admit,  for  argument's 
sake,  that  the  Bowman-Dalton  Cases  are  au- 
thority for  the  purposes  cited,  even  then  they 
would  not  apply  to  this  case,  as  they  limit 
their  application  to  the  grantee  in  the  tux 
deed,  as  Is  said  In  the  syllabus  of  Bowman  r. 
Wettig,  supra,  39  111.  418:  But  "a  purchaser 
•  •  •  from  the  grantee  in  a  tax  deed, 
executed  before  the  expiration  of  two  years 
from  the  sale,  would  not  be  held  to  notice  of 
the  Illegality  appearing  on  Its  face" ;  and 
In  Dalton  v.  Lucas,  supra,  63  111.  339,  It  Is 
said  that  "a  subsequent  grantee  would  not  be 
affected  by  the  laches  of  a  purchaser  at  a  tax 
sale,  but  the  party  himself,  having  omitted  a 
plain  duty  enjoined  upon  him  by  law,  will  be 
considered  as  having  done  so  for  a  sinister 
purpose,  and  will  not  be  permitted  to  avail  of 
a  deed  procured  by  such  neglect"  This 
peems  to  be  a  complete  answer  to  the  conten- 
tion of  appellant  that  appellees  could  not 
tack  their  possession  under  the  quitclaim 
deed  to  the  possession  of  Sedgwick  under  the 
treasurer's  deed. 

As  we  understand,  appellant's  contentions 
are:  First  Th^t  the  treasurer's  deed  was 
void  upon  its  face,  hence  not  a  valid  color 
of  title,  and  that  appellees  failed  to  show  the 
amount  of  the  assessment  or  notice  of  de- 
mand for  the  deed.  Secondly.  That,  while 
the  quitclaim  deed  bears  date  January  27, 
1902,  it  was  not  signed  nor  delivered  until 
1904.  Thirdly.  That,  assuming  said  deed 
was  delivered  In  1904,  and  that  the  possession 
thereunder  could  not  be  tacked  to  the  pos- 
session under  the  treasurer's  deed,  there  was 
not  a  holding  under  color  of  title  for  seven 
years;  hence  the  seven-year  statute,  provid- 
ing for  a  holding  under  a  claim  and  color  df 
title,  did  not  operate. 

[6]  The  trial  court,  upon  confiicting  evi- 
dence, found  that  the  quitclaim  deed  wag 
signed  and  delivered  about  the  27th  day  of 
January,  1902,  and  that  the  appellees  early  in 
the  spring  of  that  year  took  possession' of 
the  property,  fenced  It,  and  In  the  month  of 
July  follo^ng  commenced  the  payment  of 
taxes,  and  completed  their  title  by  holding 
under  said  quitclaim  deed  in  good  faith  and 
by  paying  all  taxes  legally  assessed  there- 
agatnst  for  seven  years,  but  said  nothing 
about  tlie  holding  under  the  tax  deed  in  Its 


oral  announcement  However,  In  its  ulti- 
mate written  findings  and  decree  filed  in 
court,  it  said:  "CThe  court)  doth  find  the 
Issues  herein  Joined  generally  In  flavor  of 
said  plaintiffs  on  th^  complaint,  answer, 
and  replication,  and  against  the  defendant, 
Jackson,  on  his  amended  answer  and  counter- 
claim and  replicstlon.**  This  was  a  flndinf 
and  decree  upon  all  issues  wli»e  tiiere  was 
conHictiJag  evidence,  and  the  oral  announce- 
ments of  the  court,  upcm  which  appdlant*8. 
counsel  bases  fate  argnmoit,  are  but  tiie  rea- 
sons glvoi  fbr  Its  decision.  Oonnty  Commis- 
sioners IMF  Montezuma  County  t.  Fredolck, 
GO  Colo.  466.  lis  Pac.  514;  Stou^  t.  Beeves 
et  al^  42  Cola  4S2-436,  95  Pac.  958. 

In  the  latter  case  the  Supreme  Court  said; 
"Counsel  for  appellant  has  Included  In  the 
bill,  of  exceptions  and  In  the  abstract  of  the 
record  the  oral  remarks  made  by  the  court 
at  the  time  of  the  rendition  of  the  Judgment, 
Instead  of  the  findings  formulated  and  signed 
by  the  court  and  entered  of  record  as  its 
ultimate  findings  of  fact  and  conclusions  of 
law.  and  counsel  predicates  much  of  his  argu- 
ment upon  some  expressions  found  in  the  oral 
dispodtton  of  the  Judge  as  to  the  specific 
objection  that  the  description  was  subject  to. 
We  can  consider  only  the  ultimate  conclu- 
sions of  the  court  as  expressed  by  the  record, 
and  we  are  not  concerned  with  the  reasoning 
by  which  the  court  below  arrived  at  anch 
conclusion." 

In  the  Stough  Case,  supra,  in  the  oral  an- 
nouncement of  the  trial  Judge,  he  found  on 
a  minor  objection  that  the  tax  deed  was  in- 
valid, and  did  not  mention  many  other  more 
substantial  objections.  However,  in  his  re- 
corded conclusions  and  decree,  the  finding  was 
general-  The  Supreme  Court  held  that  his 
conclusion  on  the  minor  objection  was  er- 
roneous, but  sustained  the  decree  on  the  more 
substantial  objections  to  the  deed,  which  were 
not  mentioned  by  the  trial  Judge  in  his  oral 
announcement 

[7]  We  have  examined  the  evidence  as  to 
the  time  when  the  quitclaim  deed  was  sign- 
ed, and  all  the  circumstances  attending  the 
transaction ;  and  we  think  that  there  Is  suf- 
ficient evidence  to  sustain  the  findings  and 
decree  of  the  court  and  also  to  support  the 
finding  that  the  quitclaim  deed  was  signed 
and  delivered  early  in  the  year  1902.  The 
mere  fact  that  the  appellee  Eric  Larson  was 
uncertain  as  to  when  the  deed  was  signed 
and  delivered  did  not  prevent  the  court  from 
considering  the  evidence  of  the  grantor  and 
the  attending  circumstances  as  sufficient  to 
Justify  its  conclusion,  and  we  are  concluded 
by  these  findings  made  upon  conflicting  evi- 
dence. Railroad  Company  v.  McDonough,  54 
Colo.  515-517,  131  Pac.  402. 

The  findings  and  decree  of  the  trial  court 
are  affirmed,  with  costii. 

CUNNINGHAM,  P.  J.  (specially  concur- 
ring). I  concur  in  the  result  reached  In  the 
majority  opinion  in  this  case,  but  base  my 
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concurrence  entirely  upon  the  role  laid  down 
m  Bowman  t.  Wettlg,  S9  lU.  41tt,  and  In 
Dalton  V.  Lacas,  63  IlL  S87,  wherein  it  Is 
held  that :  "A  purchaser,  however,  from  the 
grantee  In  a  tax  deed,"  which  was  "executed 
before  the  expiration  of  two  years  from  the 
sale,  would  not  be  held  to  notice  of  the  Il- 
legality appearing  on  Its  face."  Bowman 
T.  Wettig,  supra.  And :  "A  subsequent 
grantee  would  not  be  affected  by  the  laches 
ol  a  purchaser  at  a  tax  sale,  but  the  party 
bimfielt  having  omitted  a  plain  duty  en- 
joined upon  him  by  law,  will  be  considered 
as  having  done  so  for  some  sinister  purpose, 
and  will  not  be  permitted  to  avail  of  a  deed 
procured  by  such  neglect"  Dalton  v.  Lucas, 
supra. 

On  aU  other  points  the  majority  opinion, 
as  I  view  It,  is  diametrically  opposed  to  the 
mle  announced  by  our  Supreme  Court  in 
Richards  r.  Beggs,  81  Colo.  186,  71!  Pnc.  1077. 
It  la  true,  as  is  said  in  the  majority  opinion, 
that  In  the  Richards  Case,  "there  Is  no  In- 
UmatloD  In  that  case  that  the  treasurer's 
deed  was  offered  merely  as  colorable  title 
to  support  the  possession  and  payment  of 
taxes  under  the  statutes  of  limitation,"  but 
It  Is  equally  true  that  there  Is  nothing  In 
the  Richards  opinion  which  indicates  any 
limitation  whatevcf  upon  the  rnle  therein 
announced,  which  Is  unequivocal,  that  a  tax 
deed  Is  not  admissible  In  evidence  to  estab- 
lish title  to  real  estate  unless  It  tirst  be 
proven,  either  that  the  statutory  notice  was 
given  of  when  the  time  for  redemption  would 
expire  before  the  deed  was  issued,  or  that 
the  assessed  valuation  was  less  than  ^500. 
The  two  closing  sentences  of  the  opinion  in 
tbe  Richards  Case  are  too  plain  to  require 
construction  or  to  warrant  cavil,  and  they 
read  as  follows:  "No  presumptions  obtain 
that  the  preliminaries  which  authorize  the 
issDance  of  a  tax  deed  have  been  observed, 
or  that  tbe  conditions  necessary  for  its  is- 
suance existed,  except  as  suggested  by  stat- 
ute; hence,  so  far  as  the  authority  of  the 
treasurer  to  issue  a  tax  deed  is  dependent 
upon  the  conditions  contemplated  by  the 
section  under  consideration,  that  must  be 
»hown  to  exist  by  evidence  aliunde,  for  the 
deed  Itself  would  not  prove  them.  It  is 
therefore  incumbent  upon  the  parties  claim- 
mg  real  estate  under  a  taso  deed  to  prove 
tither  that  the  statutory  notice  was  given, 
or  that  the  assessed  valuation  rendered  it 
unnecessan/  to  ffive  such  notice  before  the 
deed  tcould  be  adnUstible  in  evtttmce."  (The 
Italics  are  mine.) 

If  the  seven-year  statute  of  limitations 
were  satistied  by  the  mere  proof  of  color  of 
title,  there  would  be  much  force  In  the  posi- 
tion taken  in  the  majority  opinion  that  a  tax 
deed  void  on  its  face,  when  offered  as  color 
of  title  only,  ought  to  be  admitted,  without 
requiring  of  tbe  holder  of  such  deed  pre- 
liminary proof  that  he  had  complied  with 
the  statutes  pertaining  to  notice;  but  tbe 
Kven-year  statute  leqnlres  more  than  color 


of  title;  it  requires  good  t&lth,  and  while 
many  authorities  hold  that  good  faith  will 
be  presumed,  it  ought  not  to  be  presumed  in 
favor  of  one  who  relies  for  his  title  on  a 
deed  clearly  void  on  Its  face,  and  where  the 
invalidity  of  his  deed  Is  due  to  his  own  fail- 
ure or  omission  to  comply  with  a  statutory 
requirement.  As  was  well  said  by  the  Su- 
preme Court  of  Illinois  in  Dalton  v,  Lucas, 
supra :  "But  the  party  himself,  having 
omitted  a  plain  duty  enjoined  upon  him  by 
law,  will  be  considered  as  having  done  so 
for  some  sinister  purpose,  and  will  nut  be 
permitted  to  avail  of  a  deed  procured  by 
such  neglect" 

The  neglect  of  a  grantee  Is  a  tax'  deed  to. 
comply  with  a  statute  is  a  fraud  In  law,  if 
not  a  fraud  In  fact,  and  certainly  soUlcieDt 
to  overcome  all  presumpUons  of  good  faith 
on  his  part  To  hold  that  a  tax  deed  like 
the  one  here  before  us  cannot  be  admitted 
in  evidence  when  offered  as  paramount  title, 
but  must  be  admitted  when  offered  as  color 
of  title  held  In  good  faith,  Is,  to  my  mind, 
illogical.  Whether  the  tax  deed  bolder  rests 
his  title  upon  the  tax  deed  alone,  or  upon 
that  Instrument,  plus  the  statute  of  limita- 
tions. Id  either  case  he  must,  before  he  can 
prevail,  have  his  deed  admitted.  If  his 
failure  to  give  the  statutory  notice  of  his 
Intention  to  take  a  deed  bars  the  admission 
of  the  deed  when  offered  for  one  purpose, 
it  seems  logical  to  hold  that  it  bars  it  for 
any  purpose.  At  any  rate,  this  la  the  rule 
of  evidence  announced  by  our  Supreme  Court 
in  Richards  v.  Baggs,  supra,  and  with  that 
ruling  I  am  in  complete  accord.  To  permit 
the  holder  of  a  tax  deed  who  has  ignored, 
presumptively  from  some  sinister  purpose, 
the  provisions  of  the  statute  pertaining  to 
the  giving  of  preliminary  notice  to  avail  him- 
self of  the  statute  of  limitations  is  to  en- 
courage a  disregard  of  the  statutes  by  offer- 
ing a  premium  therefor.  Where  one,  with- 
out any  explanation  whatever,  disi'egards 
a  duty  Imposed  upon  blm  by  statute,  it 
ought  to  be  presumed  that  he  did  It  will- 
fully and  intentionally,  and  for  a  sinister 
purpose,  and.  In  the  absence  of  all  proof, 
he  ought  not  to  be  permitted  to  reap  a  bene- 
flt  from  his  own  wrongdoing.  Under  the 
rule  announced  in  the  majority  opinion,  a 
confessed  violator  of  the  law  may  present 
his  self-tainted  tax  title  to  a  court  of  equity 
and  have  it  puribed  by  the  chancellor.  The 
oscillations  of  the  judicial  pendulum  between 
the  rule  of  strict  and  the  rule  of  liberal  con- 
struction, as  applied  to  tax  deeds,  Is  re- 
gretable. 

It  Is  stated  in  the  majority  opinion  that, 
"a  tax  deed,  invalid  upon  Its  face,  has  been 
repeatedly  held  to  be  color  of  title  in  this 
jurisdiction."  While,  literally,  this  state- 
ment Is  supported  by  the  opinions  cited,  1 
undertake  to  say  that  there  is  no  opinion  in 
this  state  which  has  held  that  a  tax  deed 
void  on  its  face,  and  whose  Invalidity  was 
due  entirely  to  omissions  on  the  part  of  the 
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grantee  blmself,  which  omlssloDS  are  pre- 
sumptively due  to  a  sinister  purpose,  can  con- 
stitute color  of  title  under  our  seven-year 
statute  to  the  advantage  of  such  grantee. 
None  of  the  cases  cited  trom  this  state  meet 
the  conditions  that  I  have  here  outlined,  and 
therefore  they  are  not  in  point  The  deed 
In  De  Foresta  t.  Oast,  20  Colo.  308,  38  Pac. 
244,  was  claimed  to  be  void  on  Its  t&ce  be- 
cause It  showed  a  sale  and  conveyance  of 
severaT  distinct  parcels  of  land  en  masse, 
whereas  the  statute  in  force  at  that  time  re- 
quired a  separate  sale  and  conveyance  of 
eadi  parcel.  The  court  In  the  De  Foresta 
Case,  20  Colo.  309,  38  Fae.  245,  held  that: 
"There  Is  notlilng  in  our  statute  which  re- 
quires separate  deeds  for  each  piece  of  prop- 
erty sold,  where  the  purchaser  of  the  sev- 
eral tracts  is  the  same  person"  (citing  Wad- 
dlngham  v.  <Dlckson,  17  Colo.  223,  29  Pat 
177,  where  the  point  bad  been  so  held).  The 
opinion  In  the  De  Foresta  Case,  20  Colo. 
310,  38  Pac.  246,  further  held  that  where 
the  deed  by  its  redtatlons  showed  that  the 
tax  proceedings  were  "in  substantial  conform- 
ity with  the  requisitions  of  the  statutes  In 
such  case  made  and  provided,"  It  practically 
supplied  any  defects  In.  the  accompanying 
recital&  Bat  even  this  doctrine  has  been 
repudiated  by  our  Supreme  Court  time  and 
time  again,  and  it  has  been  frequently  ruled, 
since  the  De  Foresta  opinion  was  handed 
down,  that  such  deeds  are  absolutely  void. 

In  the  case  of  Williams  v.  Conroy,  35 
Colo.  117,  at  page  120,  S3  Paa  959,  at  page 
960,  dted  in  the  majority  opinion,  it  Is  spe- 
<<Iflcally  said  that:  "PlalntUf's  tax  deeds 
were  r^:ular  and  valid  on  their  face,  though 
because  of  informalities  in  the  sale  they 
are,  as  a  matter  of  law,  void."  Here  is  the 
plain  distinction  between  the  Williams  Case 
and  the  case  at  bar.  Again,  on  the  same 
page,  It  Is  said :  **Tbeee  tax  deeds,  though 
Talld  on  their  face,  are  void  for  the  same 
irregularity  which  afiTects  the  plalnturs 
earlier  ones."  This  Is  sufficient  to  demon- 
strate clearly,  I  think,  that  the  Williams 
Case  cannot  properly  be  cited  to  support 
the  conclusions  reached  in  the  majority  opin- 
ion. 

In  Whitehead  v.  Callahan,  44  Colo.  399, 
99  Pac  69,  Chief  Justice  Campbell,  speaking 
for  the  court,  said :  "If  this  tax  deed  was 
void,  especially  if  It  waa  void  upon  Ita  face, 
as  tb6  court  found  it  was,  which  holding 
we  have  elsewhere  herein  affirmed,  defend- 
ant's occupancy  of  the  land  in  controversy 
under  it  was  a  trespass." 

The  query  naturally  arises.  Just  how  long 
one  must  persist  in  a  trespass  in  order  that 
a  apuribus  titie  under  which  he  trespasses 
shall  ripen  into  an  unassailable  tltleY  The 
majority  opinion  aays  seven  years. 

In  Emerson  v.  Shannon,  23  Colo.  274,  47 
Pac.  302,  08  Am.  St  Bep.  232,  Chief  Justice 
Hayt  ruled  that  a  tax  deed  showing  on  Its 
face  that  noncontiguous  tracts  of  land  were 
sold  together  for  a  gross  sum  was,  under  uni- 


form holdings  of  the  authorities,  "absolutely 
void."  In  that  case  It  should  be  borne  In 
mind  that  the  Irregularity  appearing  on  the 
foce  of  the  deed  was  not  due  to  culpable 
wrong  on  the  part  of  the  grantee,  but  error 
on  the  part  of  the  county  treasurer.  This 
ruling  was  upheld  In  Webber  v.  Wannemaker, 
39  Colo.  428,  89  Pac.  780.  It  is  true  that  in 
the  Webber  Case,  and  also  In  the  Emerson 
Case,  it  is  said  that  such  deeds  are  "not  ad- 
missible to  support  a  title,"  and  the  majority 
of  the  court  In  the  instant  case  seems  to  dis- 
cover in  this  limitation  a  port  of  refuge, 
but  If  the  deed  in  the  present  case  was  not 
sufficient  to  support  a  title,  then  it  was  utter- 
ly immaterial.  It  Is  not  ruled  in  the  Wil- 
liams and  Emerson  Cases  that  the  deed  be- 
comes inadmissible  only  when  it  Is  offered  as 
full  and  complete  proof  of  title,  but.  on  the 
contrary,  it  is  held  InadmisslblA  when  It  Is 
oOTered  to  support  title. 

In  Eaches  v.  Johnston,  46  Colo.  467 — 159, 
104  Pac.  940,  941,  it  Is  said:  "The  tax  de^ 
was  not  executed  as  required  by  section 
3902,  Mills'  Ann.  Stats.,  and  was  therefore 
not  prima  fade  evidence  of  anything."  The 
statutes  were  violated  In  the  instant  case  In 
the  Issuance  of  the  deed  here  under  consid^ 
atlon,  and  the  statutes  were  violated  by  ap- 
pellee the  ffrantee  in  the  deed  named* 

In  Sayre  v.  Sage,  47  Colo.  6S9-568, 108  Pac 
leo,  164,  it  is  said  that:  **The  bar  of  the 
statute  does  not  begin  to  run  until  the  deed  Is 
recorded,  for  the  reason  that  It  Is  only 
attet  It  baa  been  filed  for  record  that  any 
title  of  the  ovFiwr  Is  conveyed,"  and,  becanse 
the  grantee  In  the  tax  deed  In  t^  Soyre 
Case  had  withheld  the  same  from  record,  the 
court  In  that  case  ruled  that  the  deed,  until 
recorded,  did  not  even  constitute  color  of 
title.  In  other  words.  It  was  the  duty  of  the 
grantee  in  the  deed  to  record  the  same,  and 
until  he  complied  with  the  statute  In  this  be- 
half, he  could  not  claim  color  of  title.  Bat 
It  is  no  more  the  duty  of  a  grantee  of  a  tax 
deed  to  record  the  same  than  it  is  his  duty 
to  serve  the  notice  of  his  intention  to  take 
the  tax  deed,  and  until  he  does  serve  such 
notice,  the  title  and  interest  of  the  owner 
is  not  divested. 

Section  3904,  Mills'  Ann.  Stats.,  reads: 
"No  action  for  the  recovery  of  land  sold  for 
taxes  shall  lie,  unless  the  same  be  brought 
within  five  years  after  the  execution  and  de- 
livery of  deed  therefor  by  the  treasurer, 
any  law  to  the  contrary,  notwithstanding. 
•  •  •  "  In  Sayre  v.  Sage,  supra,  our  Su- 
preme Court  ruled  that  section  3904  supra 
(commonly  known  as  the  short  statute)  does 
not  bar  an  action  to  set  aside  a  tax  deed* 
npon  the  ground  that  it  Is  void  upon  its  face» 
dtlng  many  Colorado  authorities.  It  is  diffi- 
cult to  peit»lve  any  reason  why  a  tax  deed 
void  on  its  face  cannot  set  the  five-year  stat- 
ute of  limitations  in  motion,  bnt  may  set  the 
seven-year  statute  in  motion.  Again,  in  the 
Sayre  Coae^  47  Colo.,  page  565^  108  Pac  160, 
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It  Is  beld  that  ft  treasurer's  deed  to  land  sold 
for  taxes  is  void  nnless  attested  by  the  offi- 
cial or  private  seal  of  tbe  treasurer.  This, 
because  the  statute  so  requires ;  hut  the  stat- 
ute pertaining  to  attestation  is  no  more  Im- 
peratlre  than  tbe  statute  which  reqalres  the 
grantee  In  a  tax  deed  to  serve  notice  of  his 
lataitl(ui  to  take  the  deed.  If  he  may  not 
disregard  one  statute,  he  may  not  disregard 
another. 

As  early  as  the  slztb  Colorado,  onr  Supreme 
Court  ruled  that  a  tax  deed  which  hore  on 
Its  face  the  evidence  of  noncompliance  with 
a  substantial  requisition  of  the  law  was  a 
DolUty.  See  Oomer  v.  Chaffee,  6  Colo.  317. 
It  is  true  that  in  that  case  the  court  had  the 
short  statute  under  consideration,  but  this 
ovgbt  to  make  no  difference.  In  the  course 
of  the  Oomer  opinion  the  Supreme  Court 
said:  "It  is  difficult  to  see  how  the  statute 
of  limitations  can  avail  a  defendant  holding 
a  void  tax  deed.  There  was  nothing  for  the 
statute  to  operate  upon ;  nothing  for  it  to  run 
in  favor  of  or  against;  nothing  to  set  it  in 
motion.  The  deed  was  void ;  it  did  not  give 
bin  constmctlve  possesion  nor  right  of  ac- 
tual possession.  The  limitation  was  Intended 
to  VfPlT  to  cases  where  the  provisions  of  the 
law  had  been  complied  with,  not  to  void  pro- 
ceedings in  violation  of  law"  (dting  many 
cases). 

In  Ekaplre  Bancii  &  Cattle  Co.  r.  Coldren, 
61  Colo.  121,  117  Pac.  1007,  our  Supreme 
Court  uses  this  language:  "The  clerk  had  no 
authority  to  assign  the  certificate  after  the 
lapse  of  three  yean,  and  the  assignment  was 
void.  An  aaslgpm«it  was  essential  to  the 
Issoanoe  of  deed.  A  deed  executed  upon  a 
void  assignment  Is  in  itself  void,  and  conveys 
DO  titl&  The  tax  deed  la  therefore  upon  Its 
fiwe  a  nulUty."  This  reasoning  Is  applicable 
to  tlie  fttcts  before  us.  Tbe  treasurer  had 
DO  authority  to  issue  the  deed  we  are  here 
considering,  unless  and  nntll  the  holder  of 
the  tax  certllBcate,  who  was  demanding  a 
deed,  had  served  notice  upon  the  original 
owner;  or  had  made  a  showing  that  the  land 
was  worth  less  than  |600.  Such  notice  was 
ussmtba  to  the  issuance  of  deed.  A  deed  exe- 
cuted without  sadi  notice  ia  Itself  told,  and 
convQjm  no  title.  Hence  ttie  tax  deed  b^ore 
us  is  tberatore  upon  Its  fttce  a  nullity.  It 
wm  therefore  be  seen  that  whatever  may 
have  been  the  holdings  of  the  earlier  Colo- 
rado cues,  tiie  lat«r  deeUona  are  all  to  the 
effect  that  a  deed  void  on-lts  face  Is  a  nullity, 
and  that  one  -who  holda  posaesslm  under  it 
is  a  trespasser.  But,  aa  I  have  tried  to  point 
out  already,  there  ia  no  early  Colorado  case 
holding  that  a  tax  deed  void  on  its  face  is 
saffldent  to  support  color  of  Utl^  where  the 
InvalidlQr  Is  doe  to  tbe  wrongful  acts  of  the 
grantee  In  mda,  deed  named.  The  greAt 
weight  of  modern  authority  everywhere  is 
agtinst  tiie  rule  that  a  tax  deed  vcdd  on  its 
face  can  set  In  motion  a  statute  of  limitii- 
tloas  like  our  own,  which  requires  the  con- 
currence <a  three  thlnn  viz.:  Color  of  tiUe; 


claim  under  it ;  and  that  claim  made  In  good 
faith. 

In  Bvans  v.  Welch,  29  Colo.  364,  68  Pac 
779,  it  Is  said  that:  "AH  presumptions  are 
In  favor  of  the  legal  holder,  and  the  burdw 
of  overcomli^  them  rests  with  blm  who  as- 
sails the  l^al  titie."  Therefore,  In  my  juds- 
ment,  there  can  be,  in  an  action  brought  by 
one  who  claims  title  under  a  tax  deed,  no 
presumption  of  good  faith.  But,  certainly,  if 
Budi  presumpttons  may  be  indulged,  under 
certain  drcumstances,  It  is  overthrown  by 
positive  record  evidence  of  bad  faith.  I  am 
In  entire  accord  with  the  views  of  the  Su- 
preme Court  of  Oklahoma  as  expressed  in 
Keller  v.  Hawk,  19  OkL  407,  413,  91  P&c. 
778.  780,  wherein  It  la  said:  "The  L^lslature 
did  not  Intend  that  time  should  breathe  life 
and  force  Into  an  Instrument  upon  the  face  of 
which  it  could  be  seen  that  it  was  absolutely 
void.  The  law  [of  limitations]  was  intended 
to  protect  purchasers  at  tax  sales  and  their 
grantees  from  hidden  defects  in  the  proceed- 
ings, and  not  from  those  which  the  tax  deed 
shows  up<m  its  face,  and  which  under  tiie  law 
persons  dealing  with  tba  title  are  bound  to 
know." 

Tbe  Suprune  Court  of  Wyoming  Is  to  the 
same  effect  See  Matthews  v.  Blake,  16  Wyo. 
116,  92  Pac.  242.  27  li.  B.  A.  (N.  8.)  339.  The 
majority  opinion  In  the  instant  case  breathes 
life  and  force -into  an  Instrument  upon  the 
face  of  whldi  it  can  be  seen  that  it  Is  abso- 
lutely void,  beoaute  o/  the  oulpable  acU  of 
the  grantee  therein  named.  It  should  not  be 
forgotten  that  this  is  an  equity  case,  and 
that  equity  maxims  are  applicable.  Equity 
regards  that  as  dom  which  ou^t  to  be  don^ 
and,  I  suppose,  it  will  regard  that  as  not 
having  been  done  which  can  only  be  dons  in 
flagrant  violation  of  law.  In  Blchards  v. 
BeggB,  supra.  Justice  Oabbert  says:  "A  tax 
deed  cannot  issue  upon  a  tax  sale  certificate 
without  previous  notice  of  the  time  when  the 
right  to  redeem  would  expire,  unless  the  as- 
sessed valuation  upon  which  the  sale  wae 
based  was  leas  than  1500."  But  tbe  ^ect  ol 
the  majority  opinion  in  this  case  Is  that 
while  a  tax  deed  cannot,  or  oujfht  not  so 
issue,  nevertheless.  It  bas»  and  has  Issued  at 
the  Instigation  of  the  appellee  in  this  case, 
and  to  his  benefit  By  bis  own  wrong  be  be- 
comes the  owner  of  the  land  In  question,  if 
the  majority  <«)lnion  shall  stand  as  tbe  law  of 
this  state. 

Then  Is  another  reason,  which,  to  my 
mind.  Is  BUffldent,  why  the  preliminary  notice 
must  be  proven  as  a  condition  precedent  to 
the  admission  of  tbe  tax  deed:  This  notica 
la  necessary  to  cut  off  the  rl^t  of  the  fee 
holder  to  redeem  from  the  tax  sale,  and  ui^ 
be  Is  so  served,  tbe  owner  of  the  fee  may  un- 
successfully assert  his  right  of  redemption, 
and  therefore.  If  the  tax  deed  has  been  ad- 
mitted in  evidence  by  the  court  It  could  have 
avmied  an>dlee  nothing. 

Tbe  ruling  of  the  trial  court  In  admitting 
the  tax  deed  was,  In  my  opinion,  erroneous. 
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SEDGWICK  ▼.  CUI/P  et  aL 

(Court  of  Appeals  of  Colorado.  Oct  14,  1918.) 

Advkbse  PosorastoN  (S  79*)— CoLoa  of  Title 
—Void  Tax  Deed. 

A  treasurer's  tax  deed,  void  on  its  face,  of- 
fered as  color  of  title,  on  which  to  base  title  by 
poBsesnon  and  payment  of  taxes  for  seven  years 
under  claim  and  color  of  title  made  in  good 
faith,  is  admissible  without  a  lowing  that  no^ 
tice  of  intention  of  the  grantee  to  apply  for 
such  a  deed  bad  been  given  as  required  by  law, 
or  that  the  assessed  value  of  the  property  was 
such  as  to  make  the  fiving  of  aach  notice  un- 
necessary. 

[Ed.  Kote.— E\>r  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  iS  459-462;  Dec  Die.  t 
79.*] 

Cunningham,  P.  J,,  dissenting. 

Appeal  from  District  Coort,  Weld  County ; 
Nell  P.  Graham,  Judge. 

Action  by  John  Sedgwick  against  Jerome 
F.  Culp  and  another.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed  and 
remanded. 

Delph  E.  Carpenter,  Herbert  M.  Baker, 
and  B.  S.  Winbonrn,  all  of  Greeley,  for  ap- 
pellant John  T.  Jacobs,  at  Greeley,  for  a[h 
pellee  Jackson. 

BELL,  J.  This  action  was  brought  by 
John  Sedgwick,  as  plaintiff,  a^alnBt  Jerome 
F.  Culp  and  James  B.  Jackson,  defendants, 
for  the  purpose  of  quieting  the  title  In  said 
Sedgn-lck  to  one-half  of  section  19,  town- 
ship 11  N.,  of  range  61  W.  of  6  P.  M.,  in 
Weld  county,  Colo. 

At  the  trial,  plaintiff  offered  In  evidence,  as 
color  of  title,  a  treasurer's  tax  deed  to  the 
land  in  question,  without  showing  that  no- 
tice of  the  intention  of  said  Sedg;wlck  to 
apply  for  a  treasurer's  deed  had  Leen  given 
as  required  by  law,  or  thut  the  assessed  val- 
ue of  the  property  was  such  as  to  make  the 
giving  of  notice  unnecessary.  The  tax  deed 
was  admitted  to  be  void  upon  its  face.  The 
deed  offered  was  excluded  by  the  court,  and 
thereupon  the  plaintiff  was  denied  the  bene- 
fit of ,  his  plea  of  the  statute  of  limitation, 
based  upon  his  possession  and  payment  of 
taxes  for  seven  successive  years  under  claim 
and  color  of  title,  made  In  good  faith. 

At  this  term  of  court,  In  the  case  of  Jam^ 
B.  Jaclison  v.  Eric  Larson  et  al.  (No.  ,S,789) 
136  Pac.  81,  the  Identical  treasurer's  deed 
here  Involved  was  under  consideration,  and 
was  held  to  be  admissible  in  evidence  as 
color  of  title,  and  the  decision  in  that  case 
on  that  point  Is  decisive  of  this  case  also, 
and  for  the  reasons  there  given  we  hold  that 
the  court  erred  in  excluding  said  deed  as 
evidence  of  color  of  tltl^  and  the  Judgment 
must  be  reversed. 

Reversed  and  remanded, 

CUNNINGHAM,  P.  J.,  dissenting.  KING, 

J.,  specially  concurring. 


CUNNINGHAM,  P.  J.  (dissenting).  I  bare 
expressed  my  views  concerning  the  condih 
sions  reached  In  this  case  In  my  specially 
concurring  opinion  in  Jaduon  t.  Lataon  (Na 
3,789)  130  Pac  81. 

KING,  X  (q;iedaU7  concurring).  For  the 
reason  that  the  opinion  of  the  court  revers- 
ing the  jndgmoit  herein  Is  a  memorandum 
opinion,  based  upon  t3m  finding  of  the  ma- 
jority of  the  court  upon  one  point  consid- 
ered and  determined  in  Ja^son  t.  Larson,, 
et  aL  (Na  8,789),  handed  down  at  this  term 
of  the  court,  and  wherein  the  presiding  Judge 
submitted  a  specially  concurring  opinion, 
wbicfa,  in  fact,  is  a  dissenting  opinion  as  to 
the  only  question  in  Issue  in  this  case ;  and 
because  in  that  case  the  conclusion  reached 
affirming  the  Judgmait  of  the  trial  court  is 
right  under  all  the  authorities,  without  ref- 
erence to  the  question  that  Is  decisive  of  the 
Instant  case;  and,  further,  because,  In  my 
Judgment,  the  views  announced  by  the  pre- 
siding judge  in  his  dissenting  opinion  as  to 
the  question  here  necessary  to  decide  are  at 
variance  with  the  declslous  of  our  own  Su- 
preme Court,  and.  If  accepted,  so  fraught 
with  danger  to  established  property  rights — 
I  feel  Justified  in  presenting  this  supplemen- 
tal opinion. 

August  2,  1909,  the  plaintiff,  Sedgwick,  in 
possession  of  the  premises,  brought  a  suit 
against  Culp  In  usual  form  to  quiet  title. 
Culp  made  no  defense,  but  long  after  suit 
was  begun,  defendant  Jackson  took  bis  ti- 
tle to  the  ■  premises  by  quitclaim  deed,  and 
with  It  his  lawsuit  On  December  16,  1909, 
Jackson  made  his  appearance,  and  In  March, 
1910,  his  answer,  claiming  title  under  his 
quitclaim  deed  from  Culp,  the  patentee.  The 
plaintiff  for  his  title  relied  upon  a  treasurer's 
tax  deed  Issued  to  bim,  du'y  recorded,  and 
under  which  he  alleges  that  he  went  into  ac- 
tual possession  under  claim  and  color  of  ti- 
tle made  in  good  faith,  and  that  thereafter 
during  more  than  seven  years  prior  to  the  be- 
ginning of  suit  he  remained  In  possession  and 
paid  all  taxes  assessed  against  said  land  un- 
der claim  and  color  of  title  made  in  good 
faith.  Defendant  alleged  that  the  tax  deed 
was  void  on  Its  face,  and  for  reasons  aliunde, 
particularly  that  the  land  was  assessed  at 
a  valuation  in  excess  of  $500  during  the 
years  for  the  taxes  of  which  the  land  was 
sold,  and  that  notwithstanding  such  assessed 
valuation,  Sedgwick,  the  purchaser  and  as- 
signee of  the  certificates  of  purchase,  failed 
to  give  the  statutory  notice  of  his  Intention 
to  apply  for  a  treasurer's  deed  prior  to  Its  ex- 
ecution and  delivery.  This  latter  allegation 
was  put  in  issue  by  the  pleadings,  and  there 
was  no  evidence  offered  by  the  plaintiff  of 
the  giving  of  said  notice,  nor  proof  by  the  de- 
fendant that  such  notice  was  not  given.  Up- 
on trial  the  plaintiff  offered  the  treasurer's 
deed  In  evidence  as  color  of  title  only;  It 
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being  admitted  that  it  was  Told  on  Its  face. 
Cpon  defendant's  objection^  the  deed  was 
excladed.  The  deed  offered  describes  the 
land  by  legal  subdivisions;  redtes  the  sale 
of  the  land  to  the  county  for  delinquent  tax- 
es, the  assignment  of  the  certificates  of  pur- 
chase by  the  county  to  Sedgwick,  the  payment 
of  all  subsequent  taxes,  giving  the  amount 
thereof,  and  by  apt  words  in  statutory  form 
purports  to  convey  the  title  to  Sedgwick. 
The  plaintiff  offered  to  prove  that  at  the 
time  he  accepted  the  deed,  he  made  loqulry 
of  the  county  treasurer,  and  was  told  that 
the  deed  was  a  valid  deed;  that  he  entered 
Into  possession  of  the  land  In  good  faith,  be- 
lieving that  Ma  deed  was  valid,  and  paid  the 
taxes  assessed  against  the  land  for  seven 
full  years  after  the  first  payment  of  taxes, 
and  had  ever  since  been  in  possession ;  that 
all  of  said  acts  had  been  done  by  him  under 
claim  and  color  of  title  made  in  good  faith ; 
that  during  said  time  no  other  person  had 
paid  any  taxes  on  the  land,  or  made  any  de- 
mands against  the  plaintiff  for  possession  or 
claimed  any  right,  title,  or  Interest  therein; 
and  that  at  all  such  times  he  was  Ignorant 
of  the  law  requiring  notice.  Upon  objection 
the  court  refused  to  admit  the  proof  offered. 

The  Questions  Involved,  and  the  only  ques- 
tions, are:  (1)  Whether  the  tax  deed  of- 
fered constituted  color  of  title  In  plaintiff, 
and  as  such  was  admissible  in  evidence ;  and 
(2)  whether  such  deed,  together  with  the 
evidence  offered  by  the  plaintiff,  constituted 
prima  fade  claim  and  color  of  Utle  made  la 
good  faith. 

It  is  asserted  by  the  appellees,  and  by  the 
presiding  judge  In  his  dissenting  opinion  in 
Jackson  v.  Larson,  supra,  that  because  the 
plaUitlff  herein  (the  deed  being  the  same) 
failed  to  prove  that  be  gave  the  statutory 
notice  of  his  Intention  to  apply  for  the  treas- 
urer's deed,  the  said  deed  was  Inadmissible 
as  proof  of  anything,  even  color  of  title,  but 
more  particularly  as  proof  of  claim  of  title 
made  In  good  faith;  and  it  Is  also  asserted 
that,  assuming,  as  we  may  for  the  purposes 
of  this  discussion,  that  notice  was  not  given, 
that  fact  alone  la  not  only  presumptive  evi- 
dence of  a  sinister  purpose  In  taking  a  tax 
deed,  and  overcomes  the  bther  legal  presump- 
tions (1)  that  all  men  are  presumed  to  act 
in  good  faith  until  the  contrary  Is  shown, 
and  (2)  that  the  deed  Itself  purports  good 
faith,  unless  facts  and  circumstances  at- 
tcDdlng  Its  execution  show  that  the  party 
accepting  it  had  no  faith  or  confidence  in  It, 
bat  furthermore  bars  and  precludes  the 
claimant  under  such  deed  from  offering  any 
evidence  which  will  show  his  good  faith  and 
explain  bis  reasons  for  falling  to  give  the 
statutory  notice.  In  other  words,  that  fact 
alone  Is  conclusive  proof  of  bad  faith. 

That  a  Told  deed,  whether  Told  upon  its 
face  or  shown  to  be  sucb  by  evidence  aliunde, 
does  constitute  color  of  title  snffldent  to 
aet  In  motion  the  seven-year  statute  of.  Itml- 
tatlm,  and  la  of  itself  evidence  ct  "claim 


and  color  of  title  made  in  good  faith,"  is 
announced  by  a  continuous  line  of  dedslons 
of  oar  Supreme  Court,  beginning  with  Leb- 
anon Mining  Go.  v.  Rogers,  8  Colo.  34,  6 
Pac.  661,  In  an  opinion  written  by  Mr.  Jus- 
tice Helm  in  1884,  approved  and  amplified 
by  Mr.  Justice  Elliott  In  Knight  v.  Lawrence, 
19  Colo.  425,  36  Pac.  242,  and  De  Foresta  v. 
Gast,  20  Colo.  307,  38  Pac.  244;  by  Mr.  Chief 
Justice  Hayt  In  Bennet  v.  N.  C  L.  &  I.  Co., 
23  Colo.  470,  48  Pac.  812,  58  Am.  St  Rep. 
281;  by  the  Court  of  Appeals  In  Brinker  v. 
U.  P.,  D.  &  G.  Ry.  Co.,  11  Colo.  App.  166.  55 
Pac.  207;  by  Mr.  Justice  Gabbert  in  Walters 
V.  Webster,  52  Colo.  549,  553,  123  Pac.  952; 
and  by  Mr.  Justice  Bailey  in  Sllford  v.  Strat- 
ton,  54  Colo.  248,  130  Pac.  327.  that  opinion 
having  been  delivered  In  January,  1913.  In 
Lebanon  Mining  Co.  v.  Rogers,  supra,  quot- 
ing from  and  adopting  the  views  announced 
In  Wright  v.  Mattison,  18  How.  (U.  S.)  56, 
15  L.  Ed.  280,  after  saying  that  tbe  courts 
have  concurred  without  exception  in  defining 
color  of  title  to  be  that  wlilch  has  the  ap- 
pearance of  title,  but  which  in  reality  la  not 
such,  it  la  said:  "They  have  equally  concur- 
red In  attaching  no  exclusive  or  peculiar 
character  or  importance  to  the  ground  of  in- 
validity of  an  apparent  or  colorable  title; 
the  Inquiry  with  them  has  been  whether 
there  was  an  apparent  or  colorable  title  un- 
der which  an  entry  or  a  claim  has  been  made 
in  good  faltb."   (Italics  are  mine.) 

In  Knight  v.  Lawrence,  supra,  19  Colu. 
432,  36  Pa&  244,  the  court  says:  "In  our 
opinion,  tbe  phrase  'color  of  title,'  [as  ap- 
plied to  the  statute  of  limitations]  refers  to 
a  paper  writing  purporting  to  convey  title, 
or  to  some  writing  whereby  title  Is  sought 
to  be  acquired" — and,  further:  "Possession 
and  payment  of  taxes  must,  of  course,  be 
affirmatively  shown  by  evidence  In  the  first 
instance,  and  so  also  the  acquisition  of  the 
paper  title.  But  when  such  evidence  does 
not  disclose  bad  faith  on  the  part  of  tbe 
party  claiming  under  the  statute,  It  would 
seem  to  be  a  work  of  supererogation  to  of- 
fer further  evidence  of  good  faith,  unless 
in  rebuttal  of  facts  and  drcumstances  shown 
by  the  opposite  par^.  As  has  been  said  by 
the  Supreme  Court  of  Illinois  construing 
this  statute,  'The  law  presumes  that  all  men 
act  In  good  faith  until  there  Is  some  evi- 
dence to  the  contrary,'  and,  again,  'Color  of 
title  made  in  good  faith  Is  shown  by  any 
deed  or  instrument  which  purports  on  Its 
face  to  convey  title  which  a  party  Is  willing 
to  and  does  pay  his  money  for,  apart  from 
any  fraud.  The  deed  iteelf  purportt  good 
faith,  vnleas  facts  and  ciroumstances  attend- 
ing its  execution  show  the  party  accepting 
it  had  no  faith  or  confidence  in  it.'  We  see 
no  reason  to  doubt  the  wisdom  of  th«  Illi- 
nois decisions."   (Italics  are  mine.) 

In  De  Foresta  t.  Gast,  supra,  the  court 
said:  "The  statute  *  *  *  Is  Intended 
as  a  protection  to  a  person  holding  in  good 
faith  under  a  mere  colorable  title — ^that  Is, 
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under  a  title  whidi  Is  really  no  title"— and 
quotes  with  ai^roral  tbe  words  of  Mr.  Jus- 
tice Field  in  Hall  t.  Law.  102  U.  S.  466,  26 
L.  Ed.  217,  to  wit:  "Whenever  an  instrument 
by  apt  warO*  of  tratufer  from  grantor  to 
grantee — whether  sndi  grantor  act  under  the 
authority  of  Judicial  proceedings  or  other- 
wise—in form  paasea  iriiat  purports  to  be  the 
titl^  it  gives  color  ot  title."  And  again, 
and  as  aroUed  to  a  tax  deed:  *VoreoTer, 
the  deed  in  form  and  by  apt  words  purports 
to  convey  tb,e  land  to  the  grantee  tqr  virtue 
of  legal  authority  vested  in  Uie  grantor  (the 
county  treasurer).  The  deed,  thvefor^  must 
be  held  to  give  color  of  titl^  even  though  a 
person  of  legal  learning  and  experlvice  may, 
by  a  critical  examination,  discover  defects 
In  the  instrument  fatal  to  its  validity  aa  a 
muniment  of  title." 

In  Bennet  t.  N.  a  S.  L.  ft  I.  Co.,  supra, 
the  court,  having  under  consideration  the 
same  statute  of  Uzoitatlon  as  applied  to  a 
tax  deed  void  on  its  face,  said:  "Under  the 
decidott  In  -Grisman  v.  Johnson,  ante  C23 
Colo.  264.  47  Fac.  298,  S8  Am.  St  Rep.  224], 
such  a  tax  deed  is  certainly  void,  but  it 
does  not  follow  that  it  la  not  snfflcleat  to 
start  the  statute  running.  The  phrase  Vxrilor 
of  title*  In  the  statute  was  before  this  court 
for  consideration  in  the  case  of  De  Foresta 
v.  Gast,  20  C:oIa  307  [38  Pac.  244],  and  that 
case  may  be  cited  as  authority  for  the  prop- 
osition that  a  'v<dd  deed,  taken  in  good  faith, 
may  give  sufficient  color  of  title.'  *  •  * 
Applying  the  rule  announced  in  that  case 
to  the  case  at  bar,  and  it  is  ai^tarent  that 
the  tax  deed  gives  color  of  titte.  It  is  exe- 
cuted by  the  proper  officer;  gives  a  correct 
description  of  the  property  conveyed;  al- 
l^ea  that  ttie  same  was  subject  to  taxation 
for  the  year  1877;  that  the  taxes  were  as- 
sessed and  remained  due  and  unpaid  at  Oie 
date  ot  the  sale;  that  the  sale  was  held  by 
virtue  of  the  authority  vested  by  law  in  the 
treasurer.  It  states  that  Joseph  Sharratt 
bid  ¥121.65  for  the  property,  this  b^g  the 
whole  amount  of  taxes,  Interest,  and  costs 
then  due  and  remaining  unpaid;  that  said 
sum  was  paid  to  the  treasurer,  and  the  prop- 
erty was  stricken  oflF  to  Sharratt  at  that 
price.  It  recites,  also,  that  three  years  had 
elapsed  between  the  sale  and  the  execution 
of  the  deed,  and  the  payment  of  all  taxes  by 
Sharratt  accruing  during  this  period.  That 
such  a  deed  furnishes  sufficient  color  of  title 
Is  well  established  by  the  great  weight  of 
authority." 

In  the  case  of  Brinker  v.  U.  P.,  D.  &  G. 
Ry.  Co.,  supra,  the  court,  by  Blssell,  J.,  said: 
"It  is  Insisted,  and  of  course  we  must  con- 
cede that  this  position  Is  supported  by  a  good 
many  authorities,  that  a  deed  void  on  Its 
face  cannot  make  color  because  its  apparent 
^walidity  necessarily  destroys  the  good  faith, 
which  is  as  Important  to  furnish  a  basis  for 
the  application  of  the  statute  as  the  pos- 
session of  the  deed  purporting  to  transfer  the 
title.    It  is  Insisted  with  much  force  and 


learning  that  a  void  deed  which  will  make 
color  can  only  be  applied  to  those  cases  where 
the  deed  Is  void  for  reasons  dehors  the  In- 
strument We  do  not,  however,  feel  at  lib- 
erty to  assume  that  the  law  is  otherwise  than 
as  It  has  been  declared  by  the  Supreme  Court 
We,  therefore,  do  not  Intend  to  tither  enter 
on  the  discussion  of  this  question  or  express 
any  opinion  about  it  other  than  to  say  it  is 
the  law  of  this  Jurisdiction  as  declared  by 
the  supreme  authority  that  a  deed,  eren 
thouf^  void  on  its  face,  will  make  color  of 
title  as  fully  and  aa  effectually  as  though  tbe 
deed  was  regular  on  Its  fiace  and  void  tor 
reasons  aliunde  the  instrument" 

In  Walters  v.  Webster,  supra,  the  court,  by 
Mr.  Justice  Gahbert  said:  "Defendant's  title 
was  based  upon  a  tax  deed.  The  plea  of  tbe 
statute  of  limitations  which  he  sougtit  to 
interpose  related  to  this  deed.  On  behalf  of 
plaintiff  it  is  urged  that  this  deed  is  tiOA 
on  ito  face.  It  was  issued  and  recorded  more 
than  seven  years  before  plaintiff  conunoieed 
his  action.  From  this  state  at  facts,  It  would 
constitute  color  of  title  under  a  proper  plea 
of  the  statute  of  llmltationa  and  proof  of  the 
necessary  facts.  WiUlams  v.  Conroy,  86  Colo. 
U7  [83  Pac.  059];  De  Foxesta  v.  Oast,  20 
Colo.  807  [S8  Pac.  244].** 

In  BUford  V.  Stratton,  supra,  the  last  case 
to  which  our  attention  has  been  directed,  the 
court  had  under  consideration  a  treasurer's 
deed  appearing  on  its  face  to  be  based  on  a 
sale  to  the  county  and  an  assignmoit  of  the 
certificate  by  the  county  der^  move  tiian 
three  years  after  Its  Inuance,  and  therefore 
tield  to  be  void  on  its  face.  TbA  court  by 
Mr.  Justice  Bailey,  said:  "While  this  court 
has  held  that  a  deed  void  on  Its  fa'ce  is  suffi- 
cient color  to  set  tbe  seven-year  stetuto  of 
limitation  in  motion,  it  has  never  held  that 
such  a  deed,  coupled  with  the  payment  of 
taxes.  Is  ootuAuaive  of  good  faith."  (Italics 
mine.)  "So  that  it  was  competent  for  the 
defendant  in  this  case,  as  was  done,  to  Inr 
troduce  affirmative  proof  to  establish  the  fact 
that  the  plaintiffs  did  not  act  in  good  faith 
In  the  transaction." 

Many  other  authorities  from  our  own 
courts  of  last  review  mlgbt  be  cited,  but  are 
unnecessary.  I  have  quoted  somewhat  at 
length  the  language  of  certain  of  the  deci- 
sions, for  the  purpose  of  showing  that  a  tex 
deed,  void  on  its  face  or  for  reasons  aliunde, 
if  It  contains  apt  words  of  transfer,  consti- 
tutes color  of  title,  and  as  such  is  admissible 
in  evidence,  without  regard  to  the  peculiar 
ground  which  makes  It  void,  or  to  the  ques- 
tion of  good  faith;  and,  further,  that  sudi 
deed  is  also  evidence  of  claim  of  tiUe  In  good 
faith.  Its  character  as  color  of  tltie  can- 
not l>e  overcome  by  extraneous  evidence,  and 
therefore,  when  offered  aa  color  of  title  only. 
It  must  be  admitted.  Its  effect  as  evidence 
of  claim  of  title  asserted  in  good  faith  may 
be  attacked  by  anything  in  evidence  tending 
to  show  a  lack  of  good  faith;  and,  on  the 
other  hand,  the  presumption  of  good  faith 
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mar  l>€  supported  and  Btrengthened  hj  any 
competent  evidence.  Mr.  Justice  BaUey,  In 
SUford  T.  Stratton,  snpra.  In  saying  tbat  the 
defendant  may  Introduce  affirmatlTe  proof  to 
oveiconie  the  preenmption  of  good  faith  rais- 
ed by  the  color  of  title,  and  to  establish  the 
£ict  that  the  plaintiff  did  not  act  in  good 
teith  In  the  transaction,  placed  the  burden  of 
showing  bad  faith  where  it  belongs-^n  the 
one  alleging  it 

The  raliog  of  the  Supreme  Conrt  in  Knight 
T.  Lawrence,  snpra,  Is  that  the  "deed  itself 
porports  good  faith,  unless  facts  and  circum- 
stances attending  its  execution  show  the  par- 
ty accepting  it  had  no  faith  or  confidence  in 
it."  Confidence  In  the  title  Is  there  made 
the  test  of  good  faith  in  claim  of  title,  and 
also  in  Hardin  t.  Gouveneur,  69  111.  140. 

In  the  instant  case  It  Is  contended  that, 
upon  the  authority  of  Dalton  t,  Lncas,  63 
la  337,  and  Bowman  r.  Wetttg,  38  IlL  416, 
Sedgwick,  having  omitted  to  give  the  notice 
of  his  Intention  to  apply  for  the  treasurer's 
deed  as  required  by  law,  will  be  preanmed 
to  have  done  so  for  some  sinister  purpose, 
and  will  not  be  permitted  to  avail  himself 
of  a  deed  procured  without  such  notice,  even 
onder  the  plea  of  the  statute  of  limitations, 
niat  rule,  if  conceded  for  the  purpose  of 
affecting  the  presumption  of  good  faith,  has 
no  poaslble  efCect  upon  the  admissibility  of 
the  deed  aa  color  of  tlUe.  Hardin  v.  Gouv- 
oiear*  sapra.  Moreovw,  upon  the  question 
of  good  faith,  even  the  cases  dted  do  not  go 
so  far  as  to  hold  that  proof  of  such  failure 
to  give  notice  is  conclusive  evidence  of  the 
mnt  at  good  fidth,  or  conclusive  proof  of 
a  dnlater  poipoae,  so  that  the  presumption 
thus  raised  may  not  be  overcome  by  other 
erldoiceL  The  holding  of  the  conrt  in  those 
two  eases  rests  upon  its  application  of  the 
maxira  that  every  person  is  presumed  to  be, 
familiar  with  the  provisions  of  the  Oonstl- 
tatton  and  the  statute — ^In  other  words,  la 
loesomed  t6  know  the  law^-4nd  f oUowb  oer- 
taln  prior  mllngs  of  that  court,  which  hold 
tbat  wtaoL  a  deed  on  Us  face  dlscloaes  the 
taxt  of  its  lll^alitT,  Oie  law  will  presume 
bad  faitta,  because  the  grantee  ther^,  know* 
lag  the  law,  was  ai^zlaed  by  ttie  deed  Itself 
whoi  be  took  it  that  there  was  no  authority 
to  execute  It  This  holdli^  it  has  been 
ihown.  is  in  direct  antagonism  and  conflict 
with  the  nniferm  dedslona  of  our  own  Su- 
Vnaa  Court  npUL  the  question  of  color  of 
title  given  and  the  pneumptton  of  good  Caith 
raised  by  a  deed  void  on  Its  face;  and  the 
cases  of  dowman  t.  Wettlg  and  Dalton  v. 
Lucas,  iqwm  the  point  here  involved,  to  wtt, 
whether,  upon  the  presumiition  that  plaintiff 
knew  th»  law,  he  must  be  h^d  guilty  of  bad 
faith  in  accepting  a  deed  issued  without  com- 
pliance tiierewith,  have  been  flatly  repudiat- 
ed by  later  dedslona  of  the  Illinois  Supreme 
Court  See  Miller  v.  Pence,  132  la  140,  23 
N.  B.  1080,  and  Sexson  v.  Barker,  172  IlL 
361, 50  N.  E.  100.  In  the  latter  case,  having 
Qikler  con^deratlon  the  aeven-year  statute 


of  limitations,  the  conrt  said:  *^ere  Is  no 
doubt  that  the  deed  to  the  defendant  from 
the  master  In  chancery  constituted  color  of 
title,  and  the  only  controversy  between  the 
parties  Is  whether  It  was  acquired  in  good 
folth.  The  good  faith  of  the  defendant  is  a 
question  of  fact,  and  in  the  absence  of  evi- 
dence to  the  contrary  It  will  be  presumed. 
Bad  faith  will  not  be  presumed,  but  must  be 
established  by  proof.  McConnel  v.  Street, 
17  111.  253;  McCagg  v.  Heaoock,  34  111.  476 
[86  Am.  Dec.  327];  Brooks  v.  Bruyn,  36  111. 
;  392 ;  Morrison  v.  Norman,  47  111.  477 ;  Stumpf 
V.  Osterhage,  111  111.  82.  In  order  to  over- 
come this  presumption  the  evidence  must 
show  a  design  to  defraud  the  person  having 
a  better  title,  and  in  this  case  there  Is  an 
absence  of  evidence  tending  to  prove  that 
fact  *  *  *  It  Is  claimed  that  the  cases 
of  Bowman  v.  Wettlg,  38  III.  416,  and  Dal- 
ton V.  Lucas,  63  lU.  337,  establish  the  doc- 
trine that  defendant  was  bound  to  know  the 
law  and  to  know  that  the  verbal  contract 
for  the  land  could  not  be  enforced,  and  that 
the  decree  for  Its  enforcement  was  errone- 
ous, and  therefore  he  was  gailty  of  bad 
faith  in  so  acquiring  the  deed.  Such  a  doc- 
trine would  abrogate  the  statute  and  require 
the  party  claiming  Its  benefit  to  establieth  a 
valid  title,  and  In  the  case  of  Davis  v.  Hall, 
9Z  111.  85,  It  was  said  tbat  the  apparent 
teachings  of  the  opinion  In  Bowman  v.  Wet- 
tlg, supra,  had  not  been  adhered  to  In  the 
later  cas^''  And,  construing  the  case  of 
Dalton  V.  Lucas,  the  court  further  said: 
"That  case  involved  a  knowing  and  Inten- 
tional omissioh  by  a  purchaser  at  a  tax  sale 
to  give  a  notice  required  by  the  statute,  and 
thereby  ke^  the  owner  in  Ignorance  of  his 
rights,  and  it  has  no  application  here." 

To  be  logically  conslatent,  if,  upon  the 
question  of  good  faith,  the  presumption  that 
every  person  knows  the  law  Is  conclusive,  the 
same  rule  would  apply  to  a  tax  deed  which 
la  void  on  its  face  because  showing  that  Uie 
assignment  was  made  by  the  county  clerk 
more  than  three  years  after  the  Issuance  of 
certificate  or  tiiat  several  noncontlgaous 
tracts  of  land  were  sold  en  masse  fbr  a 
gross  sum,  and  be  condnslre  evidence  of  the 
tnd  faith'  of  the  purchaser  who*  took  it,  and 
destroy  his  claim  under  the  color  of  title, 
as  is  sought  to  be  applied  in  this  case  upon 
the  presomptton  that  the  purchaser  knew 
the  law,  and.  knowing  it  failed  to  give  thci 
requisite  notice;  therefore  his  sinister  pur- 
pose will  be  not  only  presumed,  but  concln- 
slvely  established.  To  me,  it  is  clear  that  In 
the  last  analysis  the  question  of  good  faith 
or  sinister  purpose  Is  one  of  fttct  to  be 
shown  by  all  the  evidence.  If  the  purchaser 
in  fact  knew  that  he  was  required  to  give 
notice  ahd  yet  failed  to  give  it  the  sinister 
purpose  might  well  be  presumed;  but  If,  as 
a  matter  of  fact  he  did  not  know  of  the  ex- 
istoice  of  the  statute,  and,  becairae  of  that 
ignorance,  foiled  to  give  the  notice,  bis  good 
faith  la  the  transaction  is  not  even  thrown 
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la  doubt  by  sucb  faQnre.  The  Intent,  or  de- 
sign to  defraud  tbe  person  having  a  better 
title,  said  la  Sexaon  v.  Barker  to  be  neces- 
sary to  overcome  the  presumption  of  good 
faith,  Is  absent  If,  as  said  by  oar  own 
court,  good  faith  will  be  presumed  by  the 
taking  of  the  deed  Itself,  unless  the  facts 
and  drcumstances  attending  its  execution 
showed  that  the  party  accepting  It  had  no 
faith  or  confidence  In  the  deed.  It  is  plain 
tliat  confidence  in  the  title  and  purpose  in 
acquiring  it  constitute  the  test  of  claim  of 
title  in  good  faith ;  design  to  defraud,  lack 
of  confidence  in  the  title  of  bad  faith.  I 
cannot  give  consent  to  the  view  that,  as  a 
basis  for  fixing  the  charge  of  mala  fides 
upon  a  person  who  had  not  done  some  affirm- 
ative act  enjoined  by  the  law,  the  presump- 
tion that  all  men  know  the  law  is  sufficient 
to  overcome  those  other  presumptions  that 
all  men  act  in  good  faith  nntll  the  contrary  is 
shown,  and  that  a  deed  purports  good  faith, 
and  also  to  overcome  the  further  proof  of  good 
faith  shown  by  a  good  and  valuable  consider- 
ation paid  for  the  deed,  placing  the  same  upon 
record,  taking  actual  possession  of  the  prem- 
ises conveyed  and  improving  the  same,  oc- 
cupancy thereof  for  a  long  period  of  years, 
and  payment  of  taxes  continuously,  together 
with  the  oath  of  the  party  that  when  he  took 
the  deed  he  believed  that  It  was  valid;  that 
as  a  matter  of  fact  he  was  ignorant  of  the 
statutory  requirement  involved,  and  not 
aware  of  any  failure  upon  his  part  to  per- 
form any  duty  enjoined  on  him  by  law  or 
otherwise.  If  any  doubt  as  to  the  good  faith 
of  such  purchaser  Is  raised  by  the  mere  fail- 
ure on  his  part  to  give  or  cause  to  be  given 
the  statutory  notice  in  question,  he  may  re- 
but It  by  such  proof  as  he  offered  and  the 
court  refused  to  admit 

The  well-known  maxims,  "Ignorantla 
facti  excusat,"  "Ignorantla  juris  non  excu- 
sat,"  state  fundamental  principles  which  are 
general  in  their  application;  but,  like  all 
other  general  principles,  have  their  excep- 
tions. Ignorance  of  the  invalidity  of  a  deed 
is  Ignorance  of  a  fact;  but  where  such  deed 
is  void  on  Its  face,  Its  Invalidity  Is  patent  to 
every  one  who  knows  the  law,  and  therefore, 
It  is  contended  by  some  of  the  authorities, 
and  asserted  In  the  dissenting  opinion,  Ig- 
norance of  Its  Invalidity  Is  equivalent  to  Ig- 
norance of  law  which  excuses  no  one;  but 
the  statute  of  Limitations  under  considera- 
tion in  this  ca^  was  enacted  for  the  very 
purpose  of  creating  and  enforcing  an  excep- 
tion to  the  general  rule  announced  by  that 
maxim,  and  In  effect  has  been  so  declared  by 
the  courts  of  this  state.  The  same  may  be 
said  as  to  the  effect  ot  the  statute  of  llmita- 
ttons  uptm  that  other  maxim,  "NuUus  com- 
modum  capere  potest  de  injuria  sua  propria" 
— no  one  can  take  advantage  of  his  own 
wrong.  In  law  the  "wrong"  which  estops 
exists,  or  does  not  exist,  according  to  wheth- 
er there  was  an  intent,  purpose,  or  design  zo 
defraud,  where  mala  fides  In  fact  must  be 


shown  to  defeat  a  bona  fide  claim  of  title 
made  through  faith  or  confidence  in  the  writ- 
ten instrument  constituting  color  of  title. 

The  case  of  BIchards  t.  Beggs,  31  Colo. 
180.  72  Pac  1077,  is  quoted  and  relied  on 
as  conclusive  against  the  admissibility  of 
the  deed  In  this  case  as  color  of  title.  As 
I  read  that  case,  it  is  not  in  point  There 
Is  no  rule  better  known  among  lawyers,  or 
more  fully  recognized  by  the  courts,  than 
that  a  decision  in  a  given  case  is  not  au- 
thority t>eyond  the  facts  of  the  case  In  wliich 
It  Is  rendered.  The  deed  was  offered  as  para- 
mount title.  The  opinion  as  reported  in  31 
Colo.  186.  72  Pac.  1077,  states  that  the  ac- 
tion was  In  ejectment;  that  plaintiff's  only 
evidence  of  title  was  a  tax  deed  which  he 
offered  without  any  preliminary  proof  as 
to  the  assessed  valuation  of  the  land,  or 
that  the  required  notice  of  the  time  of  re- 
demption had  been  given,  and  that  "for  these 
reasons  the  deed  was  refused,  and  plaintiff, 
offering  no  further  evidence,  a  jndgment  of 
nonsuit  was  entered."  I  think  It  is  obvious 
from  tlila  statement  of  facts  that  the  deed 
was  otteteA  as  evidence  of  paramount  title 
only,  and  tliat  the  question  of  color  of  title 
waa  not  ralaed.  But  If  we  concede  that, 
as  claimed  In  ai^ument,  title  opinion  Itself, 
as  reported,  does  not  disclose  or  indicate 
any  limitation  upon  the  role  that  the  tax 
deed  offered  waa  inadmiasible,  a  reference 
to  Che  record  of  that  case  on  file  In  the  Sa- 
preme  Court  shows  that  tiie  action  ms  in 
ejectment,  the  defense,  a  general  doilal. 
Under  these  drcnmstances,  the  statute  of 
llndtattons  could  not  be  In  tene,  nor  color 
of  title  a  question.  But  it  Is  fnrtha  shown 
that  the  tax  deed  relied  on  was  executed  In 
May,  1900,  and  the  suit  was  begun  June  18, 
1901,  a  little  more  than  one  year  after  the 
execution  of  tine  deed,  and  for  that  reason 
no  statute  of  limitations  could  have  been 
involved,  and  no  question  ot  color  of  title 
in  the  case ;  and  a  further  inspection  shows 
that  the  question  of  color  of  tttle  or  claim 
of  title  in  good  faith  was  not  even  mentioned 
In  the  pleadings  or  la  the  printed  briefe  and 
arguments  on  file,  so  that  decision  has  no 
bearing  whatever  upon  the  question  here 
under  discussion. 

In  the  outset  I  stated  that  the  position  of 
the  appellee,  If  accepted.  Is  fraught  with 
danger  to  established  property  rights.  As 
hereinbefore  shown,  the  Supreme  Court  has 
uniformly  held  for  a  period  of  29  years  that 
a  void  tax  deed  gives  color  of  title,  and  Is 
presumptive  proof  of  claim  of  title  In  good 
faith.  This  has  become  an  established  rule 
of  property,  and,  supported  by  the  payment 
of  taxes  for  the  requisite  period,  has  be- 
come the  foundation  for  extensive  and  valu- 
able  property  rights,  and  this  rule  should 
be  regarded  as  having  all  the  force  and  effect 
of  a  Btatuta  If  It  is  to  be  changed,  it  should 
be  by  legislative  action,  for  the  very  obvious 
reason  that  such  a  repeallns  statute  could 
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Dot  be  retrospective  ta  Its  operation  nor 
retroaetlTe  In  effect;  while,  on  the  other 
hand.  If  repealed  by  a  Jndlcial  act,  It  Is  both 
retrospectiTe  and  retroactive,  because  It 
holds  that  the  law  as  heretofore  understood 
and  declared  has  never  been  the  law.  It 
was  well  said  In  Sexson  v.  Barker,  that  snch 
a  dectelou  would  abrogate  the  statute  of 
Ihnltationa  itself.  It  would  affect  every 
title  dependent  for  Its  validity  upon  the 
statnte  of  Umltatlons,  if  acquired  within  the 
prescriptive  period  of  20  years,  unless,  hav- 
ing been  settled  by  some  judicial  proceeding, 
the  title  has  become  res  Judicata.  Moreover, 
In  the  instant  case  we  are  met  In  the  out- 
set with  a  showing  that  the  original  paten- 
tee, who  was  made  the  defendant  in  this 
case,  evaded  the  payment  of  taxes,  with 
which  governmental  functions  are  carried 
on,  for  a  period  of  U  or  more  years;  that 
wtiea  made  a  party  defendant  to  this  case 
be  made  no  appearance ;  that  Jaclison,  who 
did  defsod.  secured  a  quitclaim  deed  from 
the  patentee  for  what  is  alleged  to  be  a 
nominal  consideration  only,  and  for  specu- 
lative purposes,  long  after  the  suit  was  In- 
fitituted;  that  he  bought  a  lawsuit  with 
toll  knowledge  of  its  existence;  and  there 
is  DO  equitable  reason  to  Justify  the  raising 
of  doabtful  presumptions  against  the  plaln- 
titr  who  has  carried  the  burdens  of  taxation, 
and  in  favor  of  snch  a  defendant. 

The  tax  deed  offered  as  color  of  title 
should  have  been  admitted,  as  also  the  evi- 
dence offered  as  to  possesion  and  payment 
of  taxes,  together  with  other  evidence  offered 
on  the  question  of  good  faith;  and  for  error 
In  refn^ng  to  admit  the  sam^  the  Judgment 
should  be  reversed. 

HURLBUT  and  MORGAN,  JJ..  concur. 


GIBSON  T.  WAONBR. 
<Conrt  of  Appeals  of  Colorado.   Oct  H  1913.) 

L  Prockss  (I  at*)— Service  bt  Publication 
— Nbcejwitt  of  Stbict  Compliance. 

To  give  a  court  Jurisdiction  by  substituted 
service  through  publication  of  the  summons,  the 
BtatQtorr  requirements  must  be  strictly  com- 
plied with,  and  nothing  excuses  omisuons  or 
iniofficient  statements. 

[Ed,  Note.— For  other  cases,  see  Process, 
Cent  Dig.  !  99 ;  Dec.  Dig.  |  86.*] 

2.  Pbocess  (I  96*)~Sebvice  bt  Pobuoation 
—ArnDAViTS— Sufficiency. 

Under  the  statutory  requirement,  in  aa  affi- 
davit for  publication  of  a  aummona,  that  plaintiff 
fhali  give  defendant's  post  office  address,  if 
known,  or  state  that  It  Is  not  known  to  the 
affiant,  such  statements  most  he  made  positive- 
ly, and  an  affidavit  that  affiant  was  informed 
and  believed  tliat  the  post  office  addresses  of 
the  defendants  were  unknown  to  affiant  would 
not  support  a  judgment  entered  on  service  by 
pnblleation. 

[Ed.  Note.--For  other  casea^  see  Process,  Gent 
Dig.  H  10&-120;  Dee.  Dig.  |  96.*] 

8.  FiocEss  <|  96*}— Sebvice  bt  Pubucation 
—AmoAvrrs— Sufficiency. 

Under  the  statute  requiring  an  affidavit 
for  service  of  tiie  summous  by  publication  stating 


that  defendant  resides  out  of  the  state,  has  de- 
parted from  tite  state  withont  intentioD  of  re- 
turning, or  has  concealed  himself  to  avoid  the 
service  of  process,  an  affidavit  stating  that  de- 
fendants resided  out  of  the  state  or  had  departed 
tberefnnn  without  intentitm  of  returning,  or 
bad  concealed  themselves  to  avoid  service  of 
process,  as  to  a  number  of  defendants,  one  of 
whom  was  a  domestic  corporation  which  could 
not  reside  without  the  state,  depart  therefrom, 
or  conceal  itself,  and  whose  articles  of  incor- 
poration would  have  disclosed  its  residence  and 
post  office  address,  and  which  stood  in  such  re- 
lation to  the  defendant  attacking  the  service 
that,  had  it  receit'ed  a  copy  of  the  aummoss,  it 
would  probably  have  notined  him,  in  connection 
with  the  failure  of  the  affidavit  to  state  defend- 
ants* post  office  addresses  or  that  such  address- 
M  were  unknown,  was  insufficient. 

[Ed.  Note. — For  other  caae^  see  Process, 
Cent.  Dig.  H  108-120;  Dec.  Oig.  }  96.*] 

4.  JuooHBNT  (I  490*) — Coxj^tkbai.  Attacb: 
—Want  or  Jubddxotion  Afpabeht  oh  the 

Record. 

A  Judgment  entered  on  service  by  publica- 
tion was  void  and  could  be  attacked  collaterally 
because  of  the  insufficienor  of  the  affidavit, 
where  such  insufficiency  was  affirmatively  dis- 
closed by  the  record. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  if  92&-828 ;  Dec  Dig.  1  490.*] 

Appeal  from  District  Court;  Tnma  Conn- 
ty;  H.  P.  Burke,  Judge. 

Action  by  Charles  E.  Gibson  against  Dan- 
iel F.  Wagner.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
er,  with  directloua. 

Isaac  Felton,  ot  Akron,  for  appellant 
Munson  A  Munson,  of  Sterling,  for  appellaa 

KING,  J.  The  Judgment  appealed  from 
was  rendered  in  an  action  broaght  by  the  ap- 
pellant, Gibson,  In  the  usual  form  under  the 
Code,  to  quiet  tittle  to  certain  lands  in  Tuma 
county.  TTpon  trial  it  was  admitt^  by  stip- 
ulation ct  counsel,  that  tlie  plalnUfC  waa  tbe 
owner  of  said  lands,  unless  bis  title  bad  been 
extinguished  by  a  certain  decree  of  tlie  coun- 
ty court  ot  said  county,  pleaded  In  ttae  an- 
swer as  an  adjudication  of  the  said  tfUe 
in  favor  of  defendant  and  gainst  tiie  iilaiu- 
tlff  herein.  It  was  also  admitted  that  the 
plaintiff  herein  was  a  defendant  in  Bald 
cause;  that  tbe  decree  recited  that  be  had 
been  duly  served  with  Bummons;  but  that 
said  service,  if  made  at  all,  was  by  publica- 
tion. Plaintiff  contei^  tbat  the  affidavit 
for  publication  ot  summons  was  d^ecUve 
and  wholly  insufilciait  in  tliat  it  neither 
gave  the  post  office  addreiss  of  said  defend- 
ant nor  stated  tbat  his  post  office  address 
was  unknown  to  the  affiant,  and  further  tbat 
the  affidavit  contained  no  suffldeit  state- 
ment of  the  nonrestdence  of  said  defendant 
as  required  by  law;  that,  by  reason  of  tbe 
insufficiency  of  the  afOdavi^  the  Judgment 
relied  on  was  roML 

[1]  1.  The  Uw  is  weU  settled  diat.  In 
order  to  give  tbe  oonrt  Jurisdiction  by  sub- 
stituted service  through  publication  ot  sum- 
mons, the  statutory  requirementa  must  be 
strictly  complied  with,  and  that  nothing  ex- 
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cuses  omissions  or  insufficient  statements. 
1  Black  on  Judgments  (2d  Ed.)  i  232;  S^lph 
M.  &  M.  Co.  y.  Williams,  4  Colo.  App.  34S, 
36  Pac.  80;  Beckett  v.  Cnenln,  16  Colo.  281, 
25  Pac.  167,  22  Am.  St  Rep.  399;  Trow- 
bridge T.  Allen,  .48  Colo.  419,  110  Pac.  193; 
Empire  R.  &  C.  Co.  t.  Coldr^  61  Colo.  116, 
117  Pac.  1006. 

[2]  The  post  office  address  of  the  defend- 
ant Gibson  and  of  a  number  of  the  other  de- 
fendants was  not  given.  There  was  no  direct 
or  positive  statement  that  the  post  office 
addresses  of  such  defendants  were  unknown, 
but  as  to  them  the  affidavit  reads:  "Affiant 
la  Informed  and  believes  •  *  •  that  the 
post  office  addresses  ot  the  other  of  the  here- 
inbefore named  defendants  are  unknown  to 
affiant."  There  is  no  provision  of  our  Code 
permitting  an  affidavit  for  publication  of 
summons  to  be  made  upon  information  and 
belief  as  to  any  of  the  matters  required  to 
be  stated  therein.  There  seems  to  be  no 
direct  holding  upon  that  question  by  the 
courts  of  tMa  state,  except  that  in  Sylpb 
M.  &  M.  Go.  T.  WiUlams,  4  Colo.  345,  36  Pac. 
80^  It  la  said  that  the  affidavit  for  publica- 
tion may  not  be  made  on  information  and 
belief  by  the  attorney  in  the  case,  and  we 
think  that  rule  would  apply  with  equal  force 
to  the  plaintiff;  but  whatever  may  be  the 
rule  as  to  some  of  the  statements  required 
to  be  made  in  such  affidavit,  concerning 
whldi,  in  the  nature  of  things,  plaintiff  can- 
not have  positive  knowledge,  it  is  clear  that, 
as  to  the  requirement  that  the  plaintiff  shall 
give  the  post  office  address  of  the  defendant, 
if  known,  or  state  that  his  post  office  ad- 
dress is  not  known  to  the  affiant,  such  state- 
ment must  be  made  positively  and  not  on 
information  and  bellet  There  is  nothing  in 
the  nature  of  things  that  would  admit  of 
that  statement  being  made  upon  informa- 
tion and  belief,  and  to  so  make  It  Is  a  pal- 
pable evasion  of  the  statute  Instead  of  a 
strict  compliance  tlierewitb.  The  language 
used  in  the  affidavit  is  not  even  a  statement 
of  the  fact  on  information  and  belief.  Such 
an  allegation  affords  no  foundation  for  an 
order  for  publlcatton  of  sommons  and  will 
not  rapport  a  Judgment,  tiie  validity  ct 
which  d^iends  upon  service  so  made. 

[3]  2.  The  statute  makes  requisite,  as  a 
condition  precedent  to  an  order  for  constmc- 
tive  service,  an  affidavit  stating  that  defend- 
ant resides  out  of  the  state,  or  has  departed 
from  the  state  without  intention  of  return- 
ini^  or  has  concealed  himself  to  avoid  the 
service  of  procesa  The  affidavit  in  thla  case 
states  that  the  defendants  Qibstm,  the  Colo- 
rado Security  Company,  the  American  Mort- 
gage Trust,  Limited,  John  EL  Gibbons,  and 
^'annle  Bladcmore  "either  reside  out  of  the 
state  of  Colorado  or  have  departed  there- 
from without  intention  of  retoming,  or  con- 
ceal themsdves  to  avoid  the  serrlce  of  pro- 


cess." The  appellant  contends  that  the  aver- 
meat  of  all  these  matters  In  the  alternative 
or  disjunctive  is  not  a  direct  statement  as 
to  any  of  them  and  we  think  the  contention 
is  right  However,  assuming,  but  not  decid- 
ing, that  under  some  conditions,  as  applied 
to  an  individual  defendant,  these  several  al- 
legations may  be  stated  together  in  the  dis- 
junctive or  alternative  form,  we  think  the 
averment  as  here  made,  applied  to  many  de- 
fendants, both  individual  and  corporate,  tak- 
en together  with  the  failure  to  give  the 
post  office  addresses  of  any  of  said  defend- 
ants, or  to  state  that  they  were  unknown, 
strongly  suggests  an  effort  to  conceal  all, 
rather  than  to  furnish  any,  information  by 
which  notice  of  the  suit  to  divest  the  title 
of  defendants  end  vest  it  in  the  plaintiff 
would  possibly  reach  any  of  the  defendants. 
As  to  the  Colorado  Securities  Company,  a 
domestic  corporation,  the  oumlbus  affidavit 
cannot  be  true.  Its  place  of  residence  is 
within  the  state  and  cannot  be  elsewhere; 
it  cannot  depart  therefrom  and,  as  a  corpo- 
ration, cannot  conceal  itself  to  avoid  service 
of  process;  its  articles  of  incorporation,  on 
file  in  the  office  of  the  Secretary  of  State, 
must  of  necessity  8tate*the  town  and  county 
in  which  its  principal  office  Is  located,  which, 
for  the  purpose  of  service  of  summons,  Is 
the  town  and  county  of  Its  residence,  unless 
by  statute  otherwise  provided,  and  likewise 
its  general  post  office  address;  and,  if  such 
fact  and  such  address  had  been  stated  In. 
the  affidavit,  a  copy  of  the  summons  would 
have  been  mailed  to  this  defendant  Inas- 
much as  it  appears  from  the  record  that  this 
corporation  was  the  beneficiary  in  the  deed 
of  trust  under  foreclosure  of  which  GU»on 
claimed  title,  it  would  not  be  unreasonable 
to  premme  that,  if  a  copy  of  the  summons 
had  reached  the  company,  notice  of  the  pro- 
ceeding might  have  been  communicated  to 
Gibson,  its  assignee.  The  affidavit,  as  a 
whole.  Is  circumstantial  and  positive  as  to 
matters  which  the  statute  does  not  require 
to  be  stated,  but,  as  to  matters  which  are 
material,  its  averiments  are  indirect  and  am- 
biguous or  on  infomuition  and  belief. 

[4]  3.  Counsel  for  appellee  insist  that,  even 
though  the  affidavit  for  publication  at  sum- 
mons be  Insnffident.  the  decree  cannot  be 
htUd  void  or  set  acdde  in  this  proceeding, 
which  they  denominate  a  collateral  attack. 
Where,  as  in  this  case,  the  insufficiency  of 
the  affidavit  is  affirmatively  disclosed  by  the 
record,  the  Judgment  based  upon  substituted 
service  is  a  nullity  and  may  be  attacked 
collaterally  by  any  one  whose  rights  are  af- 
fected tb&eby.  Trowbridge  v.  Alien,  supra. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  trial 
court  to  enter  Judgment  In  favor  of  the 
plaintiff,  quieting  his  tltl& 

Reversed  and  remanded. 
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BOLUNS  T.  FEABNLEY  IMTID8TMENT  * 

BBAL  ESTATE  CO.  et  aL 
(Court  of  Appeali  of  Colorado.  Sept.  1^  1918.) 
L  Affbal  Axm  Srbob  (1  1011*)— Rbvikw— 

RHDinea  or  Fact. 

A  findlu  0f  ftct  hftTinf  beui  on  •hAtpj 
conflictinx  evid«noe  cannot  on  appetlt  be 
to  be  wrong. 

[Ed.  Note.— For  other  caBea,  eee  Appeal  and 
E^r,  Cent.  Dig.  U  39^^§»;  Dec.  Dig.  S 
lOlL^l 

Z  Waikbs  jam  Watbk  Goubses  (H  247*)— 
Suit  to  EJbtabush  RiaHTS— Dbcbkb. 
The  decree  Hmmng  one  of  water  by  defend- 
ants in  a  luit  to  eettle  xighta  to  specified  lands, 
allowing  them  to  use  it  only  when  necessary, 
aod  providing  that  all  snrplas  over  and  above 
Qsed  by  them  for  irrigating  said  lands  shall 
go  to  plaintiff,  sufficiently  guards  plaintiff's 
rigbtB  againat  a  prodigal  uae  of  water  by  de- 
feodants. 

[Ed.  Note.— For  other  caaea,  see  Watera  and 
Water  GonzMfl,  Ocnt.  Dig.  |  814;  Dec  Dig.  | 
247.*1 

a  Apfkal  AMD  Ebbob  (S  1064*>— Habuless 

Etidencs  TaiAL  or  Ooubt. 

The  trial  having  been  bj  the  court  withont 
a  inut  It  cannot  bt  aaid  preJodioe  reaulted  from 
lunlanon  of  Incompetent  evidence. 

[Ed.  NotMw— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  U  418B,  4l8«:  Dae.  Dig.  | 
1054.*] 

Appeal  from  District  Court,  Arapahoe 
County;  Charles  HcCall,  Judge. 

Salt  by  Robert  P.  Rollins  against  the  Feam- 
ley  Investment  &  Real  Eatate  Company  and 
another.  Decree  for  defendants.  Plaintiff 
anteals.  Affirmed. 

William  Yonng  and  James  H.  Brown,  both 
of  Denver,  for  appellant  Geoi^e  F.  Duniilee, 
Edward  V,  Dnnklee,  and  O.  B.  JaAson,  all 
of  Dmrer,  tor  agipsOaea. 

CDNNINOHAM.  P.  J.  Appellant  Bollins, 
u  plalntlfr  below.  In  AprU  1900,  filed  Ms 
eaqdalnt  to  quiet  title  to  a  certain  ditch  and 
to  a  water  ligbt  Incident  thereto,  averring 
GonqMete  ownenhip  and  abaolnte  title  of 
both  to  be  In  himaelf.  In  1B03  BolUna  in 
itttDted  an  injunction  proceeding  against  the 
appdlee  Investmait  company  and  another, 
in  irtildi  the  same  qnestlm,  t1&,  the  tttle 
to  the  dltdi  and  water  here  involved,  was 
litigated.  In  ttieilntacltonBoUlna  obtained, 
ex  parte,  a  preliminary  injunction  restraining 
the  lofeBtmait  eompaiiy  and  Its  tenants  from 
direstinff  and  using  water  from  the  dltcb. 
On  final  bearlni  the  trial  court  dlBwared 
this  Injunction,  and  found  that  the  ecmltiea 
of  tiw  cBMh  instead  <MC  bcdng  with  plaintiff, 
were  with  defendant  the  inrestment  com- 
pany, defendant  below  and  appellee  here. 
The  injunction  case,  whldi  was  aippealed,  was 
ifflnned — see  RoUlns  r.  Feamley,  46  Oola 
319, 101  Pac  845,  whne  the  facts  are  more 
fnlly  stated.  On  appeal  in  the  former  case 
the  Supreme  Oonrt  not  only  found  that  there 
was  ample  evidence  introduced  on  the  former 
trial  to  rapport  the  flndlnffB  of  the  lower 


court  that  the  equities  were  with  the  iurest- 
ment  company,  but  expressed  the  belief  that 
said  fladlngs  were  undoubtedly  correct  and 
added  that  they  were  unqualifiedly  approred 
by  it 

The  sole  question  in  both  cases  brought 
by  appellant  turned  upon  the  title  to  the 
dit<^  and  the  water  right  incident  thereto. 
The  testimony  In  both  cases  was  similar. 
On  the  first  trial,  after  finding  the  equities 
against  RoUlna  and  for  the  Investment  com- 
pany,  the  trial  court  dissolved  the  prelimi- 
nary injunction  theretofore  granted  by  It  and 
dismissed  the  case,  assigning  as  Its  reason  for 
such  action  the  absence  of  proper  and  neces> 
sary  parties  to  a  complete  determination  of 
the  controvert.  The  Supreme  Court  In  Its 
opinion  already  cited,  expressly  ruled  that: 
"AU  matters  affecting  appellant  Rollins' 
rights,  as  alleged  and  set  forth  in  his  com- 
plaint were  correctly  determined  by  the  trial 
court"  Among  the  matters  set  forth  In 
Rollins'  original  complaint,  indeed  the  princi- 
pal matter,  was  his  claim  of  title  to  the  ditch 
and  water  right  which  in  this  action  he  seeks 
to  hare  quieted  in  himself.  The  evidence  In 
this  case  (as  we  read  the  records  In  both 
cases)  preponderates  In  appellee's  favor  quite 
as  clearly  as  in  the  former  case. 

[1, 2]  It  is  urged  in  behalf  of  appellant  in 
his  brief  In  the  Instant  case  that  the  trial 
court  committed  error  in  decreeing  to  a^tel- 
lees  a  greater  amount  of  water  than  is  rea- 
sonably required  to  properly  irrigate  their 
land.  It  would  perhaps  be  sufficient  on  this 
point  to  say  that  we  find  no  error  assigned 
which  requires  us  to  consider  this  question; 
but  inasmnch  as  the  evidence  Introduced  on 
this  point  was  sharply  confiicting,  we  are 
unable  to  say  that  the  finding  and  decree 
of  the  trial  court  in  this  behalf  were  wrong. 
Moreover,  the  judgment  spedflcally  limits  the 
use  of  the  water  decreed  to  appellees  to  their 
lands,  which  are  accurately  described  in  the 
decree,  and  allows  the  appellees  to  use  the 
same  only  whenerer  it  Is  necessary,  and  pro- 
vides: **That  all  surplus  water  over  and 
abOTO  the  amount  of  water  used  by  defend- 
ant and  the  intervener  [appellees]  for  the 
purpose  of  irrigating  their  said  lands,  riiall 
go  to  the  plaintiff,  his  heirs,  executors,  ad- 
ministrators and  assigns,  for  the  purpose  of 
irrigating  his  said  lands"— proriding  the  ap- 
pellant shall  carry  out  the  terms  of  tiie 
contract  on  which  his  rl^ts  are  based,  which 
contract  It  Is  not  necessary  for  us  to  set 
forth.  These  inrovlaiona  of  the  decree  clear- 
ly limit  tile  rights  of  the  ai^tellees  to  the 
use  of  the  water  on  the  lands  now  owned 
by  them,  and  sufficiently  guard  the  rights 
of  appellant  against  a  prodigal  use  of  the 
water  by  appellees. 

[I]  Serious  complaint  la  made  by  appel- 
lant to  the  mllttffi  of  the  trial  court  on  the 
introduction  of  testimony,  and  we  think  that 
the  record  discloses  that  both  parties  were 
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permitted,  over  objection,- to  Introdnce  mucb 
incompetent  eridence,  but,  as  the  trial  was 
to  the  court  wltliont  a  lory,  we  cannot  say 
that  prejudicial  error  resulted  therefrom. 
Jndgmmt  affirmed. 


WILSON  et  al.  t.  AGNEW. 
(Coart  of  Appeals  of  Colorado,   Oct  14,  1918.) 

1.  LANnLOBO    AND    TENANT    ({   184*)  —  DlS- 
CHABGK  OF  LEASE— Re-£^RT. 

A  landlord  by  re-entering  and  assuming  ab- 
solute control  of  the  property  because  of  a  de- 
fault by  the  leasee  in  paying  rent  or  otherwise, 
or  upon  abandonment  by  the  lessee  and  accept- 
ance by  the  lessor,  thereby  cancels  the  lease 
so  as  to  release  both  parties  from  subse- 
quent liability  under  the  lease,  except  dam^s 
accruing  up  to  the  cancellatioa,  so  that  a  land- 
lord, <  by  re-entering  opon  the  lessee's  default 
in  rent  and  taking  control  of  the  property, 
canceled  the  lease  ao  as  to  entitle  the  lessee  to 
a  deposit  made  to  secnre  performance  of  the 
lease,  whether  the  deposit  was  intended  as 
liquidated  damages  or  a  penalty;  the  landlord 
not  being  entitled  to  retake  possessioo  and  at 
the  same  time  resort  to  the  deport  made  to 
Insure  performance  of  the  lease. 

[Ed.  Note. — For  otiier  cases,  see  landlord 
and  Tenant,  Cent  Dig.  H  748-700;  Dee.  Dig. 
I  184.»] 

2.  Evidence  ({  441*)  —  Pabox.  Etxdkkob  — 

VASYINa  GOKTBACT— IAASB. 

In  an  action  by  the  assignee  of  a  lessee  to 
recover  a  deposit  by  lessee  to  insure  perform- 
ance of  the  oblieatloDS  of  the  lease,  brought 
after  the  landlord  had  retaken  possession,  evi- 
dence was  not  admissible  to  show  damage  be- 
cause of  alterations  made  In  the  building  after 
forfeiture  and  re-entry  by  the  lessor,  where 
the  lease  did  not  provide  that  the  deporit 
should  cover  such  damage  but  provided  that 
the  uote  given  by  the  lessor  for  tne  amount  of 
the  depodt,  which  was  to  be  treated  as  a 
loan  it  lessee  performed  his  obligations,  should 
be  canceled  upotv  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SI  1719,  1723-1763,  1765-1845, 
2030-2047;   IJec.  Dig.  |  441.*) 

3.  Evidence  (|  884*)— Pabol  Eyidbhck. 

The  parol  evidence  role  will  be  enforced 
In  all  cases  not  brought  within  its  exceptions. 

[Ed.  Note.- For  other  eases,  see  Evidence, 
Dec.  Dig.  I  384.*] 

4.  Evidence  (§  441*)— Pabol  Bvidescb  — 
Varyinq  Contbact. 

A  party  cannot  add  to  the  terms  of  a  writ- 
ten sgreement  by  parol  evidence,  as  by  adding 
an  obligation  not  contained  therein. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ont.  Dig.  i§  1711),  172.V1763,  1765-1845, 
2030-2047;  Dec.  Dig.  i  441.*] 

5.  Dauaoes  (i  79*>— Damage  ob  Penalty, 

Consonant  with  the  policy  of  the  courts 
disapproving  forfeitures,  if  there  is  a  doubt  as 
to  whether  a  forfeiture  Is  Intended  as  liiiuidat- 
ed  damages  or  a  penalty,  and  the  damage  is 
easily  compated  or  readily  reduced  to  a  cer- 
tain amount,  the  courts  ^ml  construe  the  pro- 
vision as  a  penalty. 

lEd.  Note.— For  other  cases,  see  Damages, 
i.\at.  Dig.  tS  iW-lOy;  Dec  Dig.  |  70.*J 

Cunningham,  P.  J.,  dissenting. 

Appeal  from  District  Court,  City  and  Coun- 
ty of  Denver ;  George  W.  Allen,  Judge. 
Action  by  Rosa  A.  Agnew  a^lnst  Nathani- 


el P.  Wilson  and  another  !n  whldi  defendants 
filed  a  croBB-complaint  From  a  judgment 
for  plaintiff,  defendants  ai»peaL  AfBrmed. 

Mel  Emerson  Peters.  Halsted  L.  Bitter,  and 
Hamlet  J.  Barry,  all  of  Denver  (John  T.  Bar- 
nett,  of  Denver,  of  counsel),  for  appellants. 
E.  I.  Thayer,  of  Denver,  for  appellee. 

MORGAN,  X  Defendants  appeal  from  a 
Judgtneat  against  them  In  an  action  begun 
March  23,  1910,  by  the  plalntUt,  Agnew,  as- 
signee of  the  Psychic  Science  Company,  a 
corporation  that  leased  from  the  deTendant 
WHson  a  certain  piece  of  real  property  lu 
Denver,. Colo.,  for  a  period  of  ten  years.  The 
suit  was  hroi^t  hy  the  assignee  of  the  lease 
to  recover  the  amount  of  a  deposit  of  95,000 
and  to  cancel  a  bond  for  $8,000  made  by  the 
lessee  to  the  lessor. 

The  entire  transaction  was  reduced  to 
writing  and  consisted  of  a  lease  for  ten  years, 
Wilson,  lessor,  aod  the  Psychic  Science  Com- 
pany, lessee;  a  bond  for  $3,000  given  to 
the  lessor  by  the  lessee,  as  principal,  and  the 
Empire  State  Surety  Company,  as  surety,  to 
guarantee  the  keeping  of  the  obligations  in 
the  lease;  a  written  agreement  was  also  en- 
tered Into  between  the  lessor  and  lessee 
whereby  $5,000  was  turned  over  to  the  lessor, 
to  be  considered,  so  long  as  the  lessee  kept 
the  obligations  of  the  lease,  as  a  loan  for  ten 
years  at  6  per  cent.,  evidenced  by  a  note  and 
deed  of  trust  on  the  leased  property,  but 
with  the  further  provision  that  if  the  lessee 
should  fail  to  keep  the  obligations  of  the 
lease,  or  any  of  them,  or  forfeit  the  tease, 
then  the  said  note  and  deed  of  trust  to  be 
canceled  and  released ;  a  written  option  was 
also  given  by  the  lessor  to  the  lessee  to  pur- 
chase the  proper^  within  one  year. 

Tbe  Rome  Realty  &  Investment  Company 
and  F.  L.  Peters  were  made  defendants  be- 
cause the  property  was  conveyed  to  the  in- 
vestment company  by  Wilson  after  the  lease 
and  prior  to  the  suit,  and  Peters  was  tbe 
agent  of  the  defendant  Wilson.  The  Empire 
State  Surety  Company  was  made  a  defendant 
because  the  plalntifT  had  conveyed  to  it  cer- 
tain property  to  indemnify  it  against  loss  on 
account  of  Its  suretyship  on  the  bond,  and 
the  complaint  prayed  for  a  reconveyance  of 
this  property  to  her. 

The  complaint  demands  that  Wilson  pay 
the  $5,000  left  with  him  as  a  deposit  and 
that  the  $3,000  bond  given  to  him  be  can- 
celed. The  defense  is  that  tbe  $5,000  deposit 
and  the  $3,000  bond  were  made  and  agreed 
upon  between  the  lessor  and  the  lessee  as 
liquidated  damages,  and  that  the  defendant 
is  entitied  to  retain  tbe  $5,000  and  enUUed  to 
the  $3,000  guaranteed  by  the  bond  because 
the  lessee  forfeited  the  lease.  The  defend- 
ants filed  a  cross-complaint,  demanding  the 
$3,000  due  upon  the  bond,  and  the  Emigre 
State  Sure^  Company  filed  Its  anaww,  deny- 
ing llablllty. 
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Tbe  lower  court  gava  tbe  plaintiff  Jndg- 
■Dent  tat  the  16,000  ezc^  the  balance  of  the 
rent  owing  on  the  last  month  tiiat  the  lessee 
occnided  tHe  bnlltUnA  ordered  the  cancella- 
tion of  the  bond  for  93,000,  released  the  rare* 
t7  thereopon,  and  ordered  the  surety  to  re- 
amvey  to  Uie  plalntlfl  the  real  property  she 
bad  eonv^ed  to  It  as  Indemnity,  also  declar- 
ed a  lien  upon  the  leased  property  for  the 
anunmt  of  Uie  judgment  In  favor  of  the  plain- 
tiff. 

An  examination  of  the  rarlons  written  in- 
stmnwnts  Introduced  In  evidence  and  entered 
into  In  conjunction  with  the  lease  discloses 
a  very  carefnl  attempt  on  the  part  of  tbe 
lessor  to  protect  himself  against  loss  In  case 
of  a  f<Hrfeltnre  of  the  lease.  First,  the  lease 
pTOTides  for  a  re-entry  by  the  lessor  in  case 
of  a  failure  to  pay  the  rent  'Second,  the 
agreement  whereby  the  IS^OOO  was  deposited 
with  the  lessor  as  a  loan  provided  that  the 
note  and  deed  of  trust  should  be  canceled  and 
delivered  up  In  case  the  lease  was  forfeited. 
Third,  the  bond  for  ¥3,000  provided  that  If 
the  rent  was  not  paid  in  accordance  with  the 
lease,  or  if  any  of  tbe  obligations  of  the  lease 
were  broken,  the  amount  of  the  bond  should 
be  forfeited  to  the  lessor,  and  that  tbe 
amonnt  should  be  considered  as  liquidated 
damages  and  not  as  a  penalty. 

After  these  instruments  were  executed,  the 
lessee  took  possession,  paid  the  rent  as 
agreed  for  five  or  six  months,  and  defaulted 
by  paying  only  a  part  of  the  February,  1910, 
rent  Tbe  lease  was  made  May  1,  1909,  but 
payment  of  rent,  by  agreement,  did  not  begin 
uDtil  the  building  waa  flniahed  that  the  les- 
sor was  to  erect  upon  tbe  leased  premises. 
The  lessee  waa  notified  when  this  default 
occurred,  in  writing,  that,  unless  the  rent 
was  paid  as  required  by  the  lease,  the  prop- 
erty must  be  vacated,  and  in  which  notice 
the  lessor  declared  a  forfeiture  of  the  lease 
and  stated  that  he  would  take  possession  of 
tbe  property  unless  the  rent  vras  paid.  The 
lessor  and  Bfrs.  Agnew,  as  assignee,  afore- 
said, had  some  conversation  after  this  notice 
was  given  in  which  it  was  tacitly  understood 
between  the  two  that  the  lessee  would  sur- 
render the  property  and  the  lessor  would  ac- 
e^t  the  samfe  Thereafter  the  lessor  took 
entire  and  complete  control  of  the  property ; 
tbe  leasee  abandoned  it  and  the  lease;  the 
lessor  altued  the  second  story  of  the  bulld- 
h]«,  took  over  the  tenants  that  wwe  occupy- 
tag  porttone  of  it,  collected  rents  from  them 
Umselt  made  leaaea  with  subsequent  tax' 
ants,  and  In  all  othu  req^ecta  took  entire 
control  of  the  property  as  of  bis  first  and 
former'a  estate,  as  the  lease  provided  he 
could  do. 

[1]  Could  be  do  this  and  at  the  same  time 
daim  the  deposit  and  the  benefit  of  tbe  bond? 
Tbe  answer,  on  first  Impression,  would  be 
ta  ttie  afilnnattve,  but  tbe  law  Is  plain  be- 
tween landlord  and  tenant  that,  when  tbe 
lessor  re-enters  and  resumes  absolute  control 


of  tin  property,  on  account  of  a  default  of 
the  lessee,  in  tlie  payment  of  tbe  rent,  or  as 
to  any  ofba  obligation  of  lease,  or  by 
reason  of  an  abandonment  or  suiraider  of 
property  by  the  lessee  and  accei»tance  thereof 
by  the  lessor,  the  lease  la  thereby  canceled, 
and  by  reason  thereof  both  parties  are  re- 
leased from  any  subsequent  obligation  or  lia- 
bility under  the  lease. 

"The  surrender  of  the  leaaed  premises  by 
tbe  tenant  extinguishes  the  relation  of  land- 
lord and  tenant  and  releases  h^  from  11a- 
biUly  for  r«it  accruing  thereafter.  •  *  • 
Surrender  may  be  had  by  express  agreement 
of  the  parties  or  operation  of  law,  and  in 
the  latter  case  whether  or  not  a  surrender 
has  beat  effected  ordinarily  depends  upon 
the  intention  of  the  parties."  24  Cyc.  1162. 

"A  landlord  i»  not,  on  the  abandonment  of 
the  demised  premises  by  the  tenant  in  viola- 
tion of  his  contract,  required  to  relet  for  the 
protection  of  the  latter  but  may  at  his  elec- 
tion suffer  tbe  premises  to  remain  vacant 
and  recover  hia  rent  for  the  remainder  of  the 
term,  or  be  may  on  the  other  hand  elect  to 
enter  and  determine  the  contract,  and  in  the 
event  of  such  re-entry  he  Is  entitled  to  re- 
cover only  for  the  rent  then  due."  24  Cyc. 
U64,  1165. 

"Where  a  tenant  deposits  money  as  se- 
curity for  the  payment  of  rent  and  the  per- 
formance of  the  covenants  of  the  lease  and  is 
dlapossessed  during  the  term  for  falling  to 
pay  rent,  the  deposit  Is  not  forfeited ;  the 
tenant  is  entitled  to  recover  tbe  balance  re- 
maining after  deducting  therefrpm  the 
amount  of  damages  suffered  by  the  landlord 
from  the  breaches  of  covenants  on  bla  part 
prior  to  the  dispossession.  Even  In  some 
cases  where  the  lease  recites  that  the  deposit 
is  made  as  liquidated  damages,  the  tenant 
has  been  held  to  be  entitled  to  the  surplus." 
24  Cyc.  1143,  1144. 

In  the  case  of  Carson  v.  Arvantes,  10  Colo. 
App.  382,  387,  50  Pac.  1080,  1082,  the  court 
said:  "An  agreement  by  the  tenant  to  aban- 
don possession  of  the  demised  premises  and 
one  by  the  landlord  to  resume  his  occupancy 
and  the  execntt<m  of  this  agreement  In 
law  amounts  to  a  surrender  of  the  term. 
Whenever  this  happens,  the  lease  is  terminat- 
ed and  the  obligation  of  the  tenant  to  oc- 
cupy or  to  pay  rent  Is  thereupon  determined. 
TUs  is  ftunlllar  law  with  reference  to  lease- 
hold rights  and  la  thoroughly  well  settled. 
Talbot  et  aL  v.  Whipple,  96  Mass.  [14  Allen] 
177;  Kneeland  t.  Sdimldt,  78  Wis.  345  [47 
N.  W.  488, 11  U  B.  A.  408];  Hegeman  v.  Mc- 
Artbnr,  1  £.  D.  Smith  [N.  Y.]  147;  Bice  r. 
Dudlf^,  65  Ala.  68 ;  Bufblo  County  National 
Bank  T.  Hanson,  84  Neb.  465  [51  N.  W.  1035]. 
Under  this  rule  the  landlord  of  course  has 
his  election  between  <me  of  two  remedies.  He 
may  leave  the  premises  vacant,  sue  for  the 
rent  for  the  balance  of  the  term,  and  enforce 
any  security  which  the  lessee  gave  to  insure 
performance.  If  be  chooses  he  may  likevrise 
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terminate  the  contracts  and  enter  a  claim  for 
rent  np  to  the  date  of  the  abandonment  and 
tbe  acc^tance  of  possesBlon.  He  Is  not  at 
liberty  to  take  posBession  of  tbe  premises  and 
at  the  same  time  Insist  that  the  contract  is  In 
force  and  recover  rent  for  the  balance  of  Qie 
term."  Our  Supreme  Conrt,  In  the  same  eaaa 
applied  to  It  (Carson  t.  Arrantes,  27  Colo. 
77,  88,  SO  Pac  7S7,  739),  said:  "Any  agree- 
ment between  landlord  and  tenant  maniftet* 
iag  the  Int^tlon  of  both  to  terndnate  a 
lease,  which  48  uneQuivocally  acted  npon  by 
each,  effects  its  cancellati<m;  and,  Hallett  be- 
ing released  from  all  liability  under  the 
lease.  It  follows  that  the  seenri^  pledged  for 
the  performance  of  his  contract  was  die* 
chained;  and  therefore  appellants  coiOd  no 
longer  insist  npon  holding  a  deposit  for  the 
performance  of  a  contract  irtilch  by  their 
own  act  they  had  cancded.  Buffalo  Conn^ 
Bank  T.  Hanson,  84  Neb.  40ff  [51  N.  W.  1036] ; 
Taylor  on  l4Uidloid  and  Tenant,  |  S07;  Tal- 
bot T.  Whipple,  96  Man.  [14  AUen]  177." 
See,  also,  Bauer's  Law  ft  Collection  Co.  t. 
Third  Street  Improvem^t  Co.  «t  al.  (Cal. 
AppO  181  Paa  77;  D'Appnzo  t.  Albright 
(Sup.)  76  N.  Y.  Snpp.  654;  Cunningham  t. 
Stockon,  81  Kan.  780,  106  Pac.  1057, 10  Ann. 
Caa.  212;  Chande  t.  Shepard,  122  M.  T.  807, 
2S  N.  £.  358;  Baxter  t.  Helmann,  184  Bfio. 
App.  260,  US  S.  W.  1162;  Brlgbam  Toung 
Trust  Co.  V.  Wagener,  13  Utah,  28^  44  Pac. 
1030. 

It  makes  but  little  difference  in  what  way 
the  lease  was  terminated,  whether  by  re-entry 
and  a  resumption  of  possession  by  the  lessor 
or  whetno*  by  a  surrender  on  the  part  of  the 
lessee  and  an  acceptance  thereof  by  the  les- 
sor, because  in  either  case  tbe  relation  of 
landlord  and  tenant  would  be  terminated. 
Bockwell  T.  EUer'B  Music  House,  67  Wash. 
478,  122  Pac.  12,  14,  89  Ia  R.  A.  (N.  S.)  894. 

In  view  of  the  decision  of  tbe  Supreme 
Court  in  the  case  of  Caraon  t.  Arrantea,  27 
Colo.  81,  69  Paa  738,  It  is  unnecessary  for  us 
to  determine  whether  the  deposit  made  in 
this  case  by  the  contract,  or  the  Indemnity 
of  the  bond,  should  be  considered  as  liquidat- 
ed damages  or  as  a  penal^.  The  Court  of 
Appeals  held  In  that  case,  where  the  lessee 
deposited  with  the  lessor  $260  and  took  a  re- 
ceipt which  thereafter  formed  the  security 
contract,  that  said  contract  provided  for  a 
penalty  and  not  for  liquidated  damages.  The 
contract,  so  the  court  said,  "in  general  terms 
recited  the  receipt  of  $250  as  security  that 
tbe  lessee  would  remain  in  the  store  until 
'  the  end  of  the  lease,  paying  rent  In  advance, 
and  provided  that,  if  they  moved  out  and  did 
not  pay  the  rent  according  to  the  agreement, 
the  deposit  should  be  forfeited  and  become 
the  property  of  the  lessor,"  But  the  Su- 
preme Court  in  the  same  case  said:  "The 
only  question  presented  is:  Did  tbe  Court  of 
Appeals  determine  the  cause  on  correct  prin- 
ciples of  law  applicable  to  tbe  facts?  In 
determining  this  question,  however,  we  do 
not  deem  it  necessaiy  to  decide  whether  the 


agreonent  with  respect  to  tbe  HaooAt  was 
one  ot  liquidated  damages,  In  ease  of  s 
breach  of  the  contract  of  lease,  or  whether  It 
was  security  for  damages  which  appellants 
might  sustain  In  case  the  terms  of  that  agree- 
rasat  were  not  comj^led  vitb,  for  It  could 
make  no  difference  how  It  should  be  teeated 
in  this  respect,  If,  as  a  matter  of  Uxt,  the 
lease  was  terminated  by  the  acts  of  tlw  par- 
ties, and  the  rent  paid  up  to  the  date  wbeai 
it  was  80  canceled.** 

There  is  no  conflict  in  the  testimony  as  to 
the  lessor's  declaration  of  a  forfdture  and 
that  he  demanded  and  resumed  absolute  and 
adverse  possession  and  control  at  the  prop- 
erty and  accepted  ttie  surrender  thereof ;  and 
having  done  this,  under  the  nfling  of  the  Su- 
preme Court  above  cited,  It  is  unnecessary  to 
determine  whether  the  deposit  Is  liqiddated 
damages  or  penalty,  because  reaumpticra  of 
possession  irtilch  canceled  the  lease  cancded 
every  claim  for  damages  accming  subsequent 
to  such  cancellation,  enept  such  damages, 
however,  as  may  have  accrued  up  to  and 
prior  to  such  cancellation.  And,  whether  tbe 
deposit  was  understood  to  be  as  liquidated 
damages  or  a  penalty  In  the  beginning,  such 
acts  of  the  lessor,  by  operation  of  law,  left 
the  deposit  in  his  hands  free  from  the  grasp 
of  the  contract  of  depoedt.  and  the  money  of 
the  lessee;  and,  even  if  It  were  contended 
that  the  lower  court  erred  in  allowing  the 
.balance  of  the  February  rent  to  be  deducted 
from  the  d^kosit,  there  Is  no  contention  here 
and  no  cross-error  assigned  thereupon. 

An  examination  of  the  lease  and  the  other 
Instruments  accompanying  it  authorizes  the 
condoalve  presumption  that  the  parties  never 
contemplated  any  damages  that  would  ac- 
crue upon  any  breach  except  that  of  a  for- 
feiture of  tbe  lease  and  the  consequent  va- 
cation and  abandonment  of  the  premises. 
The  lessor  was  amply  secured  for  such  breach 
and  would  have  been  fully  protected  If  he 
had  not  resumed  possession  and  thus  elected 
to  save  himself  In  this  way  rather  than  rest 
upon  the  right  he  had  to  refuse  to  accept  the 
surrender  of  the  property  and  to  rely  upon 
the  deposits  for  his  security  or  damages.  He 
had  two  means  provided:  One  by  the  terms 
of  the  lease  under  which  he  could  declare  a 
forfeiture  and  resume  possession;  the  other 
by  refusing  to  accept  the  surrrader  and  re- 
sorting to  the  deposits.  He  chose  the  former, 
and  this  debarred  him  from  any  claim  under 
the  latter.  Carson  v.  jirvantes,  supra. 

[2]  The  appellant,  however,  offered  to 
prove  that  there  was  another  damage  ac- 
crued prior  to  the  forfeiture  on  account  of 
alterations  of  the  second  story  of  the  build- 
ing, made  after  the  forfeiture,  that  cost  be- 
tween 18,600  and  $4,000;  but  the  lower  court 
excluded  this  testimony  on  the'  ground  that 
it  was  extraneous  evidence  and  tended  to 
diange  the  terms  of  the  written  agreements. 

[3]  The  enforcement  of  the  parol  testimony 
rule  may  sometimes  inflict  great  hardship, 
and  tbe  rule  is  ofttlmes  more  honored  In  the 
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breach  tfaau  in  the  observance,  bat  neverUie- 
Ies8  it  is  a  wholesome  general  mle,  not  to  be 
broken  except  bf  the  exceptlonB,  which  are 
nomeroue,  that  nantily  accompany  the  role 
itself,  xiiis  proof,  howerer,  does  not  come 
within  any  exceptioii,  and  the  admission  of 
this  parol  proof  that  the  lessee  agreed  that 
the  dnMWit  should  cover  the  necessary  cost 
of  alteratloDs  In  the  bnUdlng  would  be  add- 
ing another  penalty  for  the  breach  of  the 
lease,  Dot  dmtmlned  In  It  or  In  any  of  the 
ctmtnnporaneoas  agreonents,  and  a  damage 
not  cnnmon  or  natural  to  the  forfeiture  of 
the  lease  nor  included  In  its  general  terms. 
If  the  lessor  intended  this  damage  to  be  pro* 
Tided  for,  it  would  have  been  easy  to  have 
Inserted  It  In  one  or  more  of  the  agreements. 
The  lessor  bad  the  assistance  of  counsel,  and 
DO  dodbt  It  was  ddlberately  concluded  that 
inch  damage  was  takoi  care  of  by  the  strict 
terms  of  the  Instruments  providlug  for  a 
breach  of  the  lease  on  failure  to  pay  the 
rents;  and  such  was  the  case  If  the  lessor 
had  refused  to  accept  the  surrender  of  the 
pE(^>erty  and  rested  upon  his  rights  under  the 
lease  and  the  other  contracts  of  security. 
He  could  have  given  notice  to,  or  agreed 
with,  the  lessee  that  he  would  take  charge  of 
the  property  as  agent,  and  that  he  would 
bold  it  (tbe  lessee)  for  the  difference  between 
the  rent  actually  received  and  what  the  lease 
called  tor,  less  npenses,  during  the  remainder 
of  the  term,  and  in  such  case  could  have  held 
an  of  tlie  deposit  u  liquidated  damages,  or 
enoD^  tSiereof  as  a  puudty,  to  cover  the 
difference  aa  damages  for  the  breacih,  or  he 
could  have  dime  what  he  did,  declare  a  for- 
Mture,  take  poascaalon  and  c<mtrol,  and  save 
btanself  from  damage  in  that  way.  He  could 
Dot  do  both,  ^nieretore  it  wag  not  error  for 
the  lower  court  to  exclude  parol  testimony  as 
to  the  altoatlcnk  of  the  building,  beoiuae  Its 
admission  would  Introduce  anottier  element 
or  Item  of  damage  Qiat  tbe  d^podt  abould 
cover,  not  In  any  way  named  in,  referred  to, 
or  within  the  meaning  of  the  terms  of  the 
written  agreements  bat  duly  taken  care  of 
and  iHovlded  for  In  the  strict  provialons  oon- 
cembig  fbrfetton  for'  nonpayment  of  rent. 
Qtatlon  of  antbtffity  would  not  us  on 
tUs  point*  as  Is  sKLd  by  Prot  Wigmore: 
*^nch  Is  the  compleiltT  of  ctrcumstanee  and 
the  variety  of  doeumwitary  pbraaeology,  and 
so  ndnnte  the  Indicia  of  Intent,  that  one  mlr 
log  can  seldom  be  of  oontnflling  authority  or 
evea  of  utility  for  a  aubaeauent  one^  The 
<«lnlona  of  Judges  at»  comboed  with  dta- 
tloDs  of  eases  whidb  serve  no  purpose  tliere 
except  to  prove  What  Is  not  disputed — the 
Benoal  prlndiAe.  Other  than  In  ration  to 
some  of  the  foregoing  topics  which  have 
broad  and  nnlfonn  bearings,  individual  rul- 
ings can  have  little  valiu  as  precedents  un- 
less the  entire  detail  of  the  documents  and 
drcunstances  Is  set  fbrtb;  and  an  abbrevi- 
atloB  of  them  Is  Oierefore  more  likely  to 
ndilead  than  to  profit  The  application  of 
the  mle  should  in  almost  all  instances  be 


left  to  the  trial  judge's  determination.**  4 
\ngmore  on  Evidence,  !  2442,  p.  8443. 

A  careful  examination  of  these  instru- 
ments discloses  that  the  lessor,  throuf^  his 
counsel,  deliberately  concluded  and  believed 
that  the  provision,  in  the  lease  and  in  the 
other  instruments,  for  a  forfeiture  on  ac- 
count of  nonpayment  of  rents  for  the  term 
would-  fully  protect  the  lessor  in  all  respects, 
including  damages  by  reason  of  alterations 
of  the  building,  If  such  damages  were  con- 
templated. This  condufllon  of  the  lessor  and 
his  counsel  was  a  correct  one,  because  It  was 
no  doubt  so  concluded  with  the  understand- 
ing and  intention  that  the  lessor  should 
stand  upon  the  terms  thus  provided  for  in 
case  of  a  forfeiture  and  not  resume  posses- 
sion of  the  property  and  cut  himself  out  of 
any  right  to  rely  upon  the  deposits. 

[4]  If  this  testimony  were  admitted  to 
prove  that  the  alteraUon  of  the  building  vras 
one  of  the  Items  of  damage  provided  against, 
then  the  parol  testimony  rule  would  be  irtiol- 
ly  abrogated,  because,  if  there  is  any  one 
of  its  restrlctlona  more  inviolate  than  anoth- 
er, it  is  the  one  that  a  party  may  not  add  to 
the  terms  of  a  written  agreement  by  parol 
evidence,  and  espedally  to  add  another  obli- 
gation to  those  already  in  the  writing  as  an 
addition  to  Uie  burden  upon  the  opposing 
party.  Furthermore,  this  rejected  testimony 
would  prove  nothing  more  than  that  the  les- 
sor intended  to  provide  for  a  torf^ture  of  a 
sufficient  sum  to  pay  him  for  remodeling  the 
building;  but,  vrhoi  ttie  contracto  were 
drawn,  all 'mention  of  the  remodeling  was 
omitted,  and  purposely  ao  omitted,  no  doubt, 
because  It  was  intended  that  Uie  forfeiture 
itself  would  cover  an  damages  incurred  in 
remoddii^  Ur.  Md.  B.  Peters,  vrtto  drew 
these  instruments,  and  who  testified  for  the 
lessor,  stated  in  bis  testlAiony,  in  Answer  to 
the  question,  **But  you  never  Incorporated 
in  the  contract,  whltih  yon  prepared,  that 
language,  did  your  (meanmg  the  language 
as  to  remodeling):  "A.  The  Intentkm  In 
drawing  tlifi  contract  was  to  draw  It  so  In 
case  of  a  forfeiture  of  the  lease  fiiat  tbJa 
should  be  paid  as  liquidated  damages,  when- 
ever the  oovenanto  of  the  lease  or  a  frac- 
ture of  the  covenants  of  the  lease  should  aid 
in  a  forfeiture  of  the  lease — ^would  result  in 
a  forfeiture  of  the  lease— Oien  the  money 
should  be  paid."  All  of  Mr.  Peters*  testimony 
goes  to  show  Qiat  he  believed,  when  toe 
contracto  were  drawn,  that  a  forfeiture  for 
nonpayment  ct  rent  would  entitle  the  lessor 
to  claim  the  deposits  as  liquidated  dunageh, 
or  at  least  as  security  fbr  the  damages  In- 
curred; but  as  the  lessor  took  possesidon  of 
the  property,  and  thereby  elected  to  protect 
faims^  In  a  different  way,  oral  testimony 
concerning  Oie  element  of  damage  concerning 
the  remodeling  was  inadmisslblft 

[I]  Furthermore,  the  moment  this  eridenoe 
is  considered,  so  easily  and  readily  reducing 
the  damages  to  an  exact  sipn,  the  contention 
of  appellanto  as  to  llqcidsted  damages  Is  de- 
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atroyed,  because  the  courts,  ever  astute  to 
discover  a  reason  for  disallowing  a  forfei- 
ture, have  held  that  If  there  Is  a  donbt,  and 
the  damage  Is  easily  cotnpated  or  readily  re- 
duced to  an  exact  amount,  the  parties  never 
Intended  anything  more  than  a  penalty.  Bllz 
T.  Powell,  50  Colo.  482,  U7  Pac  844,  88 1^  B. 
A.  (N.  S.)  847. 

Both  parties  in  this  case  rely  upon  the 
harsh  effect  of  two  recognized  rules  that 
have  been  frequently  enforced,  one  forfeiting 
as  liquidated  damages  a  certain  sum  of  mon- 
ey agreed  upon  regardless  of  what  the  dam- 
ages may  be  In  fact,  the  other  a  rule  peculiar 
to  the  law  of  landlord  and  tenant  whereby 
the  landlord  may  forfeit  his  right  to  claim  a 
forfeiture  against  his  tenant;  and  while 
these  rules  are  neither  absolute  nor  of  Im- 
maculate or  miraculous  conception,  but  mere- 
ly applied  iu  many  adjudicated  cases  as  a 
means  to  arrive  at  justice  between  the  par- 
ties. It  is  not  found  necessary  to  disturb  them 
in  the  conclusion  reached. 

The  judgment  of  the  lower  court  Is  there- 
fore affirihed,  except  In  so  far  as  it  affects 
the  bond  for  $3,000;  the  lower  court  having 
denied  an  appeal  as  to  that  part  of  Its  judg- 
ment 

CUNNINGHAM,  P.  J.  (dlBsenUng).  Bnon|^ 
appears  In  Uie  majority  opinion  to  make  it 
plain  that  in  the  judgment  of  the  writer  of 
the  majority  opinion  It  la  based  npon  aa- 
thotlty  rather  than  npon  reason,  for  he  says 
In  effect  that  on  ilrst  Impreasion.the  conclu- 
Btons  therein  arrlred  at  do  not  comport  with 
reason.  One's  first  impresfdons  are  not  in- 
frequently his  best  ImpreoEdons.  It  must  be 
conceded  that  our  courts  have  gone  a  long 
way  in  matters  pertaining  to  the  law  of 
landlord  and  tenant  and  In  matters  pertain- 
ing to  penalties  and  liquidated  damages  in 
overthrowing  the  intention  of  parties  to 
agxeemoits  of  ttils  sort,  and  making,  and  thai 
enforcing,  contracts  which  the  parties  them- 
selves had  not,  as  a  matter  of  fact,  entered 
Into.  But  I  know  of  no  well-considered  case 
wherein  the  rule  Is  announced  that  the  in- 
temuretathm  which  Qie  parties  to  a  contract 
have  placed  upon  it,  when  (dearly  establish- 
ed, will  not  be  enforced,  where  the  same  la 
reasonable  and  does  not  offend  against  pub> 
lie  policy.  There  was  evidence  offered  in 
this  case,  not  alluded  to  in  Cbe  majority 
opinion,  which  tended  strongly  to  show-  (in- 
deed, to  my  mind  conclusively  shows)  that 
both  i>artles  to  the  contract  of  lease  In  this 
case  fully  understood  that  the  $5,000  refov 
red  to  In  the  majority  opinion  was  to  be 
treated  as  liquidated  damages  and  was  to 
be  retained  by  Wilson,  and  by  him  used  in 
the  remodeling  of  the  building,  if  It  became 
necessary,  because  of  the  violation  of  the 
terms  of  the  lease  by  the  Psychic  Society  to 
remodel  the  same.  The  trial  court  admit- 
ted this  evidence  when  it  was  offered  but  la^ 


ter  struck  it  ont  and  refused  to  consider  It 
for  any  purpose.  Therein  the  trial  court.  In 
my  judgment,  clearly  committed  reversible 
error,  and  for  that  reason  I  cannot  yield 
assent  to  the  conclusions  readied  In  tiU 
majority  opinion. 


STATE  ex  rel.  ABETj,  Deputy  Snpeiiutend- 
ent  of  Public  Instruction,  v.  EGOEBS* 
State  ControUer.   (No.  2,077.) 

(Supreme  Gonrt  of  Nevada.    Nov.  4,  1913.) 

1.  STATOTKS  a  119*)-^UBJECT  AHD  TnXB. 

Any  provision  for  the  repeal  or  enactment 
of  a  statute  aathorizing  payment  of  the  travel- 
ing expenses  of  a  state  official,  would  not  be 
germane  to  an  act  entitled  "An  act  maldng  ap- 
propriationB  for  the  support  of  tbe  civil  gov- 
ernment of  tiie  state  of  Nevada  for"  certain 
yeara. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §&  164-167 ;  Dec.  Dig.  {  119.«] 

2.  Statutes  ({  109*)— Titias  aru  Subjects— 
Amehdatobt  Acts. 

An  amending  statute  would  not  be  effective 
to  amend  any  act  to  which  the  title  of  the 
amendatory  act  was  not  germane. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  IS  136-139;  Dec  Dig.  {  109.«1 

3.  Statutes  (8  225*)— Constbuction— Relat- 

En  SrATUTES. 

Sections  of  the  general  appropriation  act 
are  In  pari  materia  with  tbe  general  acts  re- 
lating to  tbe  purposes  of  tbe  appropriation, 
and  hence  should  be  considered  in  connection 
therewith,  so  as  to  carry  out  tbe  provisions  of 
tbe  general  act,  unless  manifestly  repugnant 
thereto. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  S02,  803;  Dec.  Dtg-  {  225.*] 

4.  States  (|  62*)— Officbbs— GouFENSATroif 
—Expenses— Legislative  Requutions. 

The  Legislature  has  power  to  abolish  or 
restrict  tbe  payment  of  traveling  expenses  of 
state  officers. 

[Ed.  Note.— For  other  cases,  see  States, 
Dec.  Dig.  (62.*] 

6.  SOHOOU  AND  SOBOOL  DiSTBIOTS  (|  47*)— 
Salabibs  —  Travbung  EXFEHSBB  —  GOIT- 
sTBucnoN  OF  Statotb— "Actual  Tbavei.- 
iNQ  Expenses.** 

The  General  Appropriation  Act  for  1013- 
14  (Laws  1918,  e.  136)  U  69  to  70,  mclusive, 
made  appropriations  for  "actual  traveling  ex- 
pensed for  each  of  the  five  Deputy  Superln> 
tendents  of  Public  Instruction.  An  act  approv- 
ed March  20.  1911  (Laws  1911,  c.  133)  S  13 
(Rev.  Laws,  {  3251),  provides  that  all  claims 
for  traveling  expenses,  including  the  cost  of 
living  and  transportation  of  each  Deputy  Su- 
perintendent, shall  be  paid  from  the  general 
state  fund.  The  amount  appropriated  for  the 
years  1913  and.  1014  for  the  "actual  traveling 
expenses"  of  the  deputies  was  tbe  same  as 
that  appropriated  by  the  previous  Legislature 
for  the  traveling  expenses  of  such  officers. 
Held,  that  the  appropriation  for  traTeling  ex- 

fenses  by  the  appropriation  act  for  1913  and 
914,  Included  the  cost  living  of  the  deputies 
actually  Incurred  while  away  from  home  per- 
forming official  duties. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent.  Dig.  |  121;  Dec  Pig. 
I  47.«] 
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6L  STATOTO  (I  16S*)—REPBAZ/— IlfPUCATION. 

Bepeala '  bj  imiulcatlon  are  not  favored, 
and  ar«  only  permitted  where  the  two  acta 
Gumot  stand  togetlter. 

[Bd.  Note.— For  other  caMt,  see  Statatee, 
Cent.  Dig.  I  228!  Dea  Dif.  1 158.*] 

7.  Statutes  ^  161*)— Rsutbd  Statutes. 

Statotes  relating  to  the  same  sabject 
which  can  stand  together,  should  be  conatmed 
so  as  to  make  each  effecttve. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Die.  §{  230-234;  Dee.  IHg.  lei.*] 

8.  STATDTES  (i  181*)--GONnB1T0TZOir— Liou- 
LATITB  PUKPOSI. 

Statutes  shoTdd  be  conatmed  so  as  to  ef- 
fectuate the  manifest  lesislative  purpose,  and 
this  is  Bometimefl  done  contrary  to  the  wwds 
of  the  atatnte. 

[Bd.  Note.- Fw  other  cases,  see  Statutes, 
Gent.  Dls.  K  m  268;  Dee.  ^  1 181.*] 

9.  Statutes  (S  206*)  —  Conbibuotion  —  Up- 

BOLDINO  STATTTTXS. 

If  a  statute  may  be  differently  eonstruedi 
t3iat  constmction  should  be  slven  wUeh  vfll 
make  it  effectlTe. 

[Ed.  Note.— For  otiier  coses,  see  Statutes, 
Cent  Die  I  288;  Dec.  Dtf.  1  208.*] 

10.  MAHDAinra  {}  8*>— Adequate  Leqal  Rkk- 

XPT. 

Since  the  statute  expressly  provides  that 
mandamus  shall  be  issued  where  there  is  not 
a  plain,  speedy,  and  adequate  remedy  in  the  or* 
dinary  coarse  of  law,  the  writ  will  not  be  Is- 
sned  if  such  an  adequate  remedy  exists. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  ||  8,  10,  11. 19-34;  Dec.  Dig.  {  3.*] 

12.  Mandavus  (I  8*)— Defiksbs— Adequau 

I«GAZ,  BeUEDT. 

Rer.  Laws,  |  4409,  provides  that  all  dalms 
against  the  state  fior  aervices  or  advances,  for 
payment  of  which  legal  appropriation  hss  been 
made,  and  which  have  been  authorized  by  law, 
but  of  which  the  amount  has  not  been  fixed, 
may  be  presented  to  the  Board  of  Examiners 
for  allowance.  Section  5663  provides  that 
when  such  a  daim  is  rejected  by  the  State  Con- 
troller, the  claimant  nuiy  sue  in  any  court  in 
Orasby  county  to  recover  tix«  rejected  part 
of  die  daim.  Section  6656  provides  that  upon 
presentation  of  a  certlfled  copy  of  a  final  judg- 
nent  in  favor  of  the  claimant  in  such  an  ac- 
tion, tiie  Controller  shall  draw  his  warrant  in 
daiman^B  favor  for  the  amount  of  the  judg- 
ment. Held,  that  since  tiie  nelator  had  an  ade- 
i|uate  legal  remedy,  mandamus  would  not  issue 
against  the  State  Controller  to  compel  Mm  to 
iasue  a  warrant  in  relator's  favor  for  the 
amount  to  which  he  was  entitled,  upder  the 
statutes,  as  "traveling  expenses"  incurred  while 
acting  as  Deputy  Superintendent  of  Public  In- 
stmction. 

[Ed,  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  8,  10.  11. 16-84;  Dec.  Dig.  S  8.*] 

Mandamus  by  the  State,  on  the  relation 
of  J.  F.  Ab^  Deputy  Superintendent  of  Pub- 
lic Instmction  of  the  State  ot  Nevada,  against 
Jacob  Eggers,  as  State  GontroUer.  Petition 
for  writ  denied. 

Brown  &  Belford,  of  Reno,  for  petitioner, 
tieorge  B.  Thatcher,  Atty.  Gen.,  for  the  State. 

TALBOT,  C.  J.  This  is  an  original  pro- 
ceeding in  mandamus  to  compel  the  respond- 
ent, the  State  Controller,  to  draw  his  war- 
rant for  a  claim  approved  by  the  State 
Board  of  Examiners  for  hotel  and  kindred 
expenses  Incurred  by  the  relator  in  the  dis- 


charge of  his  official  fanctlons  aa  D«pQty 
Superintendent  of  Public  Instmctioa  when 
absent  from  the  place  of  his  residence.  The 
facta  stated  in  the  petition  are  admitted  by 
written  atipolatioii,  and  a  demnrrer  baa  been 
inteiposed. 

It  is  the  dn^  of  the  State  Controller  to 
refuse  to  draw  warrants  in  cases  where 
payment  is  not  authorized  by  law,  and  nat- 
urally if  there  is  great  doubt  he  takes  the 
ooarm  which  will  protect  him  and  i^e  eb^Oi 
treasury.  On  hia  behalf  it  is  ooDb^niied  ^Otdt 
there  is  no  appropriation  tlw-|jayment  of 
these  expenses  in  the  genefbl  a{>proprlation 
act  for  the  year@..l^  and  1914.  Laws 
1013,  c.  136.  Sections-  66  to  70.  inclusive, 
make  appropil^ttons  "for  actual  traveling 
expenses^ 'Igr'.each  of  the  five  Deputy  Super- 
Int^tjefH^  Public  Inatmetlon,  In  amooatB 
WJiac  from  |l,O0O  to  81,&0a 
•-'Dilteraitly  from  prior  anizopriatlon  UUs, 
the  word  "actual"  taaa  been  inserted  in  ttiis 
general  awroptlationblUabeadof  eactaof  the 
provisions  for  "teavtilng  expaises"  tor  Uie 
Uovemor  and  Attorn^  General,  for  Hie  State 
Superintendent  of  Public  Instruction,  lor  ttie 
Deputy  Siqjerlntendents  of  PuUic  Inatruc- 
tion  in  dUEeroit  districta,  for  District  Judges, 
and  for  tbe  Mlno  Inspector  and  bis  deputy. 
It  is  the  etmtwtton  of  reqtondent  tiiat  the 
items  for  hotel  charges  are  not  "actual"  trav- 
eling expenses  under  the  provisions  of  the 
appropriation  act,  and  to  support  tliis  con- 
tention reliance  is  had  on  the  case  of  State  v. 
La  Grave,  28  Nov.  88,  42  Paa  797. 

Sectlm  18  of  "An  act  conoemlng  public 
schools,  and  repealing  certain  acts  relating 
thereto,"  approved  HarCb  20,  1911  (Laws 
1011,  c  188),  which  was  passed  long  after 
the  decision  In  that  cas^  and  wbich  we  have 
to  cnudder  bere,  provides  that:  **A11  clalnis 
for  the  traveling  expenses,  including  ttie 
cost  of  transportation  and  cost  of  living  of 
each  Deputy  Superintendent  of  Public  In- 
struction while  absent  from  their  places  of 
residence,  together  with  the  necessary  office 
expenses,  shall  be  paid  from  the  general  fund 
of  tbe  state."   Bevised  Laws,  {  3251. 

These  appropriation  bills,  as  indicated  by 
the  titles,  are  passed  for  the  support  of  the 
state  government,  and  are  not  legislative 
acts  changing  the  substantive  or  general  laws 
of  the  state.  The  civil  government  of  tbe 
state  is  established  by  the  Oonstltution  and 
general  statutory  provisions,  and  it  is  for  the 
support  of  such  government  that  general  ap- 
propriation bills  are  enacted.  It  Is  not  ex- 
pected that  changes  and  amendments  in  tbe 
general  laws  of  the  state  will  be  made  in 
general  appropriation  bills,  and  the  life  of 
such  acts  is  only  two  years. 

Although  failure  to  appropriate  will  pre- 
vent recovery  from  the  state  for  traveling  ex- 
penses, if  the  Legislature  in  the  most  explicit 
terms  had  designated  in  the  general  appro- 
priation bill  that  the  statute  providing  for 
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tlie  paTment  of  traTding  expenses  for  dif< 
Arent  offloen  dumld  be  repealed,  or  should 
be  BoqieDded  ft>r  two  yeara^  muSi  provlsloiie 
or  enactments  would  be  void  under  section 
17,  artlde  4,  of  the  Oonstttutton,  which  pro- 
vides: "Each  law  enacted  by  the  Leglslatnie 
shaU  embrace  but  one  subject,  and  matter 
pwpeaj  connected  therewith,  irtiieh  subject 
.  shaU  be  briefly  expiessed  in  the  title ;  and 
\}>o  law  shall  be  rerlsed  or  amended  by  ref- 
V^W^to  Its  title  only;  but;  In  such  case,  the 
'aci.atf^TCTlMd,  or  section  as  wmenrted,  shall 
be  r^^i^ited'  and  published  at  length." 

[1]  Any  pco^oi\  for  the  repeal  or  enact- 
ment of  a  la^  auUiiO^sUig  payment  of  the 
traveling  expenses  of  Aft'pSk^  would  not  be 
germane  to  thla  act,  whjkdi  Is'^ttOed  "An 
act  making  appropriations  fontlpf  iupport  of 
the  dvll  govenrnmit  of  Ote  staW  ef.Tfe^da- 
for  the  years  1918  and  1914,"  for  the.-Utle 
does  not  indicate  a  purpose  to  repeal  w 
amend  any  such  existing  law.  State  v.  Olb- 
sou,  80  Nev.  3S6,  96  Pac.  1067;  State  v.  Board 
of  County  Oom'ts  of  Stor^  Oounty,  22  Nev. 
899.  41  Pac.  146;  Steto  v.  Silver,  9  Nev.  231; 
Cihaae  v.  Rogers,  10  Nev.  208,  21  Am.  Rep. 

73a 

[2]  Any  act  to  suspend  or  amend  one  or 
more  acto  would  not  be  effective  unless  the 
title  of  the  amendatory  act  were  pertinent; 
and  if  it  were  sought  to  amend  two  or  more 
acts  by  one  amendatory  act,  It  would  not 
be  valid  or  amend  any  act  to  which  the  title 
of  the  amendatory  act  was  not  pertinent 
State  V.  Ah  Sam.  15  Nev.  27,  37  Am.  Bep. 
464;  parte  Hewlett,  22  Nev.  338,  40  Pac. 
96;  Stete  v.  Commlasioners,  22  Nev.  389,  41 
Pac.  145;  Stete  t.  Hoadlegr,  20  Nev.  SIS,  22 
Pac.  99. 

It  must  be  conceded  that  the  use  of  the 
word  "actual"  in  relation  to  traveling  ex- 
penses, used  in  the  several  sections  of  the 
general  appropriation  bill,  If  considered 
alone,  affords  room  for  argument  that  the 
Legislature  thus  manifested  an  Intent  to  re- 
strict the  purposes  for  which  the  appropria- 
tion was  made.  While  the  words  "actual 
traveling  expenses,"  coi^dered  alone,  may 
give  the  inference  that  hotel  bills  are  not  to 
be  allowed  or  paid,  the  fact  that  the  Legis- 
lature appropriated  the  same  amount  for 
"actual  traveling  expenses"  as  designated  in 
the  general  appropriation  bill  at  the  previous 
session  for  "trav^ing  expenses,"  raises  a 
doubt  or  contrary  inference  that  the  Legisla- 
ture may  have  intended  to  appropriate 
enough  to  cover  the  payment  of  the  hotel 
bills.  It;  unlimited  or  not  considered  In  con- 
nection with  existing  laws,  the  literal  lan- 
guage in  appropriation  bills  were  given  effect, 
amounte  larger  than  earned  or  provided  by 
law  might  often  be  paid.  But  the  language 
used  In  the  appropriation  bill  is  not  the  only 
language  that  is  controlling  in  determining 
the  legislative  intent.  In  general  appropria- 
tion bills  appropriations  are  made  in  concise 
language,  usually  Intended  to  be  supplement- 1 
ed  by  more  definite;  exisOng  atetutes,  and  | 


for  the  puzpose  of  meeting  Uie  expenses  of 
Uie  state  government  In  accordance  there- 
with. 

[I]  Sections  ut  the  general  appropriation 
act  are  In  pari  materia  with  the  gmeral  acte 
contn^lng  the  purposes  for  vtOch  the  ai^ro- 
^iatlon  is  made.  are  flierefore  to  be 

considered  in  connection'  with  the  general 
providons  of  law  to  which  fliey  rdlat^  and 
unless  time  la  such  a  manifM  repugnance  as 
to  leave  no  room  for  reasonable  construction 
otherwise,  tb^  will  be  construed  so  as  to 
carry  out  the  provisions  of  the  goieral  law. 
This  is  the  view  taken  by  thla  court  In  fOi^ 
mer  decisions  where  the  provisions  of  the 
general  appropriation  act  had  been  called  in 
Question.  State  T.  Ha  Grave,  supra;  Stete 
ex  r^  Fowler  v.  S^igers,  83  Nev.  636,  112 
,Fac.  699;  Steto  t.  Westerfleld,  23  Nev.  468, 
'49  Pac.  119. 

In  the  Fowler  Case  an  act  of  the  Legisla- 
ture approved  Uarch  28,  1909  (Laws  1909,  c. 
159),  provided  that  the  salary  of  the  Deputy 
Attorn^  General  should  be  ^,400  a  year, 
payable  in  tb»  same  manner  as  salaries  of 
other  stete  officers;  whidi  under  an  earlier 
statute  was  monthly.  Tb6  general  appro- 
priation bill  aivroprlated  94300  for  the  sal- 
ary of  the  Deputy  Attorney  General  for  that 
and  the  succeeding  year.  It  was  held  that 
the  stetute  should  be  considered  in  connec- 
tion with  the  appropriation  biU,  that  it  was 
not  In  the  nature  of  a  relief  bill,  and  did  not 
become  effective  until  the  date  of  the  approv- 
al, and  that  instead  of  being  entitled  to  the 
full  f4,800,  as  appropriated,  by  the  language 
of  the  general  appropriation  bill  the  salary 
of  the  Deputy  Attorney  General  was  limited 
by  the  stetute,  and  was  payable  only  at  the 
rate  of  $200  per  month  after  the  special  act 
providing  for  such  salary  came  into  force. 

If.  as  provided  r^rding  district  judges 
before  the  amendment  of  1907,  allowing  tbelr 
necessary  expenses  at  the  place  of  holding 
court  when  away  from  home^  the  stetute  lim- 
ited the  payment  of  traveling  expenses  for 
Deputy  Superintendente  of  Public  Instruction 
to  traveling  expenses  by  public  conv^ance, 
or  to  "actual  traveling  expenses,"  we  might 
well  hold  that  living  expenses  could  not  be 
paid  by  the  stete  for  lack  of  any  provision 
for  such  payment,  either  In  the  stetute  re- 
lating to  expenses  or  the  general  appropria- 
tion UlL  Although  there  Is  room  for  differ- 
ence of  opinion  as  to  whether  the  mere  words 
"traveling  expenses,"  when  considered  alone, 
Include  more  tbad"  fares  or  cost  of  transporte- 
tlon,  or  whether  they  would  embrace  the  ex- 
pense of  t>erths  and  meals  on  the  train,  or 
hotel  bills  while  on  the  trip,  we  see  no  rea- 
son for  disapproving  the  close  construction 
heretofore  given  by  this  court  In  Stete  v.  La 
Grave,  23  Nev.  88,  42  Pac  797,  deciding  that 
hotel  bills  of  the  Superintendent  of  Public 
Instruction  were  not  payable  under  the  stet- 
ute providing  for  "actual  traveling  expenses." 
We  would  not  disagree  with  this  contention 
of  respondent  in  this  legaxd  it  these  words 
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alone  O(mtrolled  and  were  to  be  construed  In 
tbe  appropriation  bill  or  an  act  of  the  LegU- 
latnre^  without  reference  to  other  atatntory 
langua«eL  Notwithstanding  this  decision,  the 
Legislature  by  enactment  of  a  later  statute 
could  provide  for  the  payment  of  the  living 
expenses  of  these  officials  when  away  from 
borne. 

[4]  Unqaestionably  the  Legislature  has  the 
power  to  abolish  or  restrict  the  payment  of 
traveling  expenses  or  otherwise  chaise  the 
law,  but  the  proper  way  for  manifesting 
sDch  an  intent  la  by  an  amendment  or  repeal 
of  tbe  existing  statute.  Clearly  the  words  in- 
serted in  the  appropriation  act  do  not  and 
could  not  accomplish  this  purpose.  Wheth- 
er an  apprv^rlatlon  was  or  was  not  mad^  the 
law  still  remains  that  Deputy  Superlntend- 
entB  are  entitled  to  be  paid  their  expense  for 
"cost  of  living"  while  absent  from  thtir  place 
of  residence  in  tbe  discharge  of  their  duties. 
Tbe  question  then  is,  Did  tbe  Legislature 
fail  to  make  an  appropriation  to  cover  cer- 
tain expenses  which  Deputy  Superintendents 
are  entitled  to  claim  from  tbe  state  as  a  mat- 
ter of  law?  The  amount  appropriated  for 
tbe  "actual  traveling  expenses"  of  the  Depu- 
ty Superintendent  was  the  same  as  appropri- 
ated at  the  previous  session  for  the  "travel- 
ing expenses"  of  these  oflSdals.  It  was  the 
amount  recommended  by  the  State  Controller 
In  bis  re[>ort  to  tbe  Le^slature,  made  pursu- 
ant to  law,  in  estimating  tbe  expenses  for  the 
maintenance  of  tbe  state  government  which 
the  L^jAlature  would  be  expected  to  provide. 
If  there  had  been  a  reduction  in  the  appro- 
piiation,  it  might  be  argued  therefrom  that 
the  Legislature  did  not  at  this  time  Intend 
to  provide  for  any  expenses  other  than  trav- 
eling expenses  In  the  restricted  sense.  If 
tUs  construction  Is  to  be  placed  upon  provi- 
sions of  the  appropriation  act,  then  we  must 
attribute  to  the  L^lslature  a  purpose  to 
cause  the  Deputy  Superintendents  to  perform 
a  greater  extent  of  traveling  than  they  had 
been  accustomed  to  do  in  years  past,  and  to 
contribute  from  their  private  resources  a 
very  much  larger  amount  than  they  would  be 
called  upon  to  contribute  If  they  did  no  more 
traveling  than  in  the  years  past,  when  all  of 
their  expenses  were  paid  by  the  state.  It 
does  not  Beem  probable  that*  such  a  purpose 
or  result  was  contemplated  by  the  Legisla- 
ture. The  same  would  be  brue  r^;arding 
other  officers  for  whose  "actual  traveliug  ex- 
penses" appropriations  are  made. 

[I]  As,  beyond  question,  tbe  Legislature 
had  made  the  cost  of  living  of  the  Deputy 
Superintendents  of  Public  Instruction,  while 
absent  from  their  places  of  residence,  a  part 
of  the  traveling  expenses  wbldi  they  are  en- 
titled to  be  allowed  by  tbe  state,  we  con- 
clude that  the  provision  In  the  general  ap- 
propriation bill  for  "actual  traveling  expens- 
es" means  the  actual  traveling  expenses  as 
now  allowed  by  the  general  law,  Including 
the  cost  'of  living  actually  incurred  while 
any  fnun  borne  peKforming  official  duties, 


not  exceeding  the  amount  of  the  appropria- 
tion, and  that  the  payment  of  such  exp^ises 
Is  not  limited  by  the  decision  of  this  court 
construing  an  earlier  act  which  did  not  pro- 
vide for  the  cost  of  living.  Under  such  a 
construction  tbe  state  may  properly  pay  the 
cost  of  living  of  the  Deputy  Superintendents 
while  away  from  home,  In  compliance  with 
the  later  statute  as  enacted  by  tbe  Legisla- 
ture which  was  not  repealed  nor  suspended 
by  this  general  appropriation  bill. 

In  the  La  Grave  Case  the  court  was  con- 
struing in  connection  with  the  appropriation 
bill  a  statute  providing  for  the  payment  of 
the  actual  traveling  expenses  of  the  State 
Superintendent  of  Public  Instruction  which 
did  not  provide  for  hotel  bills  or  living  ex- 
penses,  and  which  has  been  superseded  by  a 
different  law,  and  here  we  are  construing  in. 
connection  with  an  appropriation  bill,  and  giv- 
Ig  effect  to  an  act  of  tbe  Legislature  which 
has  not  been  repealed,  and  which  definitely 
provides  that  the  cost  of  living  of  the  Deput7 
Superintendents  of  Public  Instruction  while 
absent  from  their  places  of  residence  shall 
be  paid  from  tbe  general  fund  of  the  state. 
In  order  to  arrive  at  a  different  conclusion, 
it  would  be  necessary  to  disregard  the  gen- 
eral provisions  of  tbe  law,  which  should  be 
mainly  considered  In  construing  doubtful  sec- 
tions of  tbe  appropriation  bill.  If  upon  con- 
sideration of  the  language  in  the  general  ap- 
propriation bill  in  connection  with  tbe  statute 
a  doubt  arises,  naturally  we  conclude  that 
the  Legislature  intended  to  comply,  instead 
of  to  fall  to  comply,  with  the  statute.  A 
failure  to  make  any  appropriation  for  or  pay- 
ment of  the  traveling  expenses  for  two 
years  would,  in  effect,  amount  to  a  repeal  or 
suspension  of  tbe  law  for  at  least  that  period. 

[S]  To  hold  that  under  these  circumstances 
tbe  Legislature  did  not  Intend  to  make  an 
appropriation  for  the  payment  of  the  living 
expenses  would  be  equivalent  to  saying  that, 
contrary  to  the  good  faith  so  generaUy  kept 
or  practiced  by  the  state  in  complying  with 
tbe  laws,  the  Legislature,  at  least  for  two 
years,  Intended  not  to  meet  the  obligation  im- 
posed by  statute  to  pay  the  hotel  bills  of  the 
District  Deputy  Superintendents.  Repeals 
by  implication,  are  not  fovored,  and  occur 
only  if  there  Is  an  irreconcilable  repugnancy, 
where  the  two  acts  cannot  stand  together. 
State  V.  Donnelly,  20  Nev.  214,  19  Pac.  680; 
Walley's  Estate,  11  Nev.  260.  The  same  lib- 
eral rule  of  construction  oi^t  to  ai^ly  in 
favor  of  a  statute  which  might  otherwise 
have  its  clear  provisions  made  Inoperative 
or  be  suspended. 

[7]  It  Is  also  ft  well-recognized  principle 
that  statutes  relating  to  the  same  matter 
which  can  stand  together  should  be  construed 
so  as  to  make  each  effective.  State  v. 
Donnelly.  20  Nev.  214,  19  Pac.  680;  State  r. 
Rogers,  10  Nev.  819;  State  v.  Hoover,  S  Nev. 
141. 

[S]  In  the  interpretation  of  statuces  the 
courts  80  construe  Ousa  as  to  cariy  out  the 
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manifest  purpose  of  the  Legislature,  and 

sometlines  this  haa  been  done  In  opposition 
to  the  worda  of  the  act  Gibson  t.  Mason,  6 
Nev.  283. 

[9]  If  different  meanings  ra&y  be  given  to 
a  statute,  the  one  should  be  applied  which 
win  make  It  effective.  State  v.  Martin,  32 
Nev.  198,  106  Pac.  318;  Hettel  v.  District 
Court,  30  Nev.  382,  96  Pac.  1062,  133  Am.  St 
Rep.  731. 

[10]  Notwithstanding  relator  may  be  enti- 
tled to  recover  his  living  expenses  from  the 
state,  he  cannot  prevail  in  this  proceeding, 
because  he  has  a  remedy  by  an  ordinary  dvU 
action.  Section  5695  of  the  Revised  Laws 
provides  that  the  writ  of  mandamus  may  be 
issued  by  the  Supreme  Court,  a  district  court 
or  a  Judge  of  the  district  court,  to  compel 
the  performance  of  an  act  which  the  law  es- 
pecially enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station;  the  following  sec- 
tion directs  that  "this  writ  shall  be  issued  In 
all  cases  where  there  Is  not  a  plain,  speedy 
and  adequate  remedy  in  the  ordinary  course 
of  law,"  and  It  has  often  been  held  that  the 
writ  will  not  issue  If  such  remedy  exists. 
State  ex  rel.  Gleeson  v.  Jumbo  Ex.  M.  Co., 
30  Nev.  192,  94  Pa&  74.  133  Am.  St  Rep. 
716,  16  Ann.  Cas.  896 ;  Mayberry  v.  Bowker, 
14  Nev,  340;  State  v.  Boeriln,  30  NeV.  473, 
98  Pac.  402 ;  State  v.  Langan,  29  Nev.  459, 
91  Pac  737 ;  Van  Riper  v.  Botsford,  29  Nev. 
46S,  91  Pac.  738.  In  State  v.  Storey  County, 
22  Nev.  263. 38  Pac.  668,  it  was  said  that  the 
writ  of  mandamus  should  be  resorted  to 
only  when  the  ordinary  remedies  do  not  af- 
ford Bdeqaate  relief  and  without  It  there 
would  be  a  failure  of  Joatioe. 

Section  21  of  article  6  of  the  Gonstitatlon 
provides  that  the  GoTemor,  the  Secretary  of 
Stat^  and  the  Attorney  General  shall  consti- 
tote  a  board  of  examiners  to  allow  daima 
against  the  state,  except  salaries  and  compen- 
sation of  officers  fixed  by  law. 

Section  4459,  Revised  Laws,  provides:  "All 
claims  against  the  state  for  serrlcea  or  ad- 
vances, for  payment  of  which  an  annroprla- 
tton  has  been  made  by  law,  and  which  have 
been  by  law  authorized,  bnt  of  which  the 
amount  has  not  been  liquidated  and  fixed, 
may  be  presented  to  the  Board  of  Examiners 
in  the  form  of  an  account  <a  petition,  and  In 
such  manner  as  said  board  shall  prescribe 
by  tbelr  roles,  the  claimant  may  present  hta 
evidence  to  sustain  said  demand,  which  evi- 
dence, if  oral,  shall  be  reduced  to  writing, 
and  they  shall  either  reject  or  allow  the 
claim,  In  whole  or  In  part,  within  thirty  days 
from  its  presentation,  and  shall  indorse  upon 
the  same,  if  allowed  in  whole  or  in  part, 
over  tli^  signatures:  'Approved  for  the  sum 
of  - —  dollars,*  and  shall  immediately 
transmit  the  same  so  Indorsed,  together  with 
all  the  evidence  received  by  them  relating 
thereto,  to  the  Controller  of  State.  The  Con- 
troller shall  not  allow  or  draw  his  warrant  for 


any  claim  of  the  dass  described  tn  this  section, 
which  shall  not  have  been  approved  by  said 
board,  or  a  greater  amount  than  allowed  by 
said  board,  except  when  said  claim  shall 
not  have  been  acted  upon  by  said  board  with- 
in thirty  days  prior  to  Its  pre3entatIon." 

Section  8653  proTidea:  "An  officer  or  per- 
son who  has  presented  a  claim  against  the 
state  for  services  or  advances  authorized  by 
law,  and  for  which  an  appropriation  has 
been  made,  but  of  which  the  amount  has  not 
been  fixed  by  law,  to  the  Board  of  Examiners, 
which  claim  said  board  or  the  State  Control- 
ler has  refused  to  audit  and  allow,  in  whole 
or  in  part,  may  commence  an  action  in  any 
court  in  Ormaby  county  having  Jurisdiction 
of  the  amount,  for  the  recovery  of  such  por- 
tion of  the  claim  as  shall  have  been  rejected." 

Section  6655  provides:  "Upon  the  presen- 
tation of  a  certified  copy  of  a  final  Judgment 
in  favor  of  the  claimant  In  any  auch  action, 
the  Controller  shall  draw  his  warrant  in  fa- 
vor of  the  claimant  for  the  amount  awarded 
by  the  Judgment." 

[11]  Under  these  statutes  the  relator  has 
an  adequate  remedy  by  ordinary  action  at 
law  in  Ormaby  county. 

The  petition  for  writ  of  mandamus  Is  de- 
nied. 

NORCROSS  and  McCARRAN,  JJ,,  concur. 


STATE  ex  rel.  MIGHELS  v.  BGGBRS,  State 
ControUer.    (No.  1,986.) 

(Suprame  Court  of  Nevada.   Nov.  4^  iSHB.) 

1.  MANnAHUS  (I  71^  —  PDKPOSE  OF  WBXX  — 

Enporcemewt  OF  Ofticial  Duty. 

Performaoce  of  a  duty,  enjoined  upon  an 
officer  by  law  without  leaving  him  any  discre* 
tloD  in  its  mrformance,  nuy  be  compelled  by 
maadamns,  if  there  is  do  outer  adequate  rem- 
edy. 

[Ed.  Note. — For  other  cases,  see  Mandamus* 
Cent  Dig.  $  133;  Dec  Dig.  }  71.*] 

2.  Mandamus  (§  106*)— Pukpobb  of  Writ. 

If  a  claim  against  the  atate  for  services 
authorized  by  law  is  presented,  the  amount  of 
which  baa  been  fixed  by  law  and  an  appropria- 
tion made  therefor,  the  claim  may  be  enforced 
by  mandamus. 

[Ed.  Note.— For  other  cases,  aee  Mandamus. 
Cent  Dig.  {  223;  Dec  Dig.  &  105.*] 

3.  MaNDAUUS    a  8*)— DXFKNeOBS— ADEQUATO 

Lbqai.  Remedt. 

Mandamus  will  not  iasue  when  the  ordi- 
nary legal  remedies  will  give  adequate  relief. 

[Ed.  Note.— For  other  cases,  see  Mandamua. 
Cent  Dig.  S$  S,  10,  11.  16-34;  Dec  Dig.  $  3.*] 

4.  States  (S  61*)— Officebs— Compemsatiok 

—  SeCRETABT  iNDnSTSIAI,  ANO  PUBLIGITT 

Commission. 

Act  March  29.  1907  (Laws  1907.  c  185) 
I  3,  provides  that  the  chairman  of  the  State 
Industrial  and  Pnblicity  Commission  shall  re- 
ceive, as  compensation  for  bis  services,  to  be 
paid  out  of  the  state  treasury,  the  sum  stated, 
and  the  other  two  members  snail  serve  without 
compensation.  Section  4  provides  that  the 
commission  may  appoint  a  'secretary  "at  a  sal- 
ary of  not  more  than  fl,800  per  annum,  and 
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fflay  employ  soch  other  experts  as  may  be 
ncceaaary  to  periForm  any  service  that  may  be 
required  of  them,  and  shall  fix  their  compensa- 
UoB  payable  out  of  such  contribationg"  as 
maj  be  made  by  the  various  counties  and  pri- 
vate iodividuals.  Section  6  permits  the  .  com- 
missioQ  to  solii^t  private  contributioaB,  but 
prohibits  them  from  receiring  money  in  pay- 
ment of  specifie  servieea.  Section  8  pennits 
die  varioDS  counties  to  allow  a  certain  sum  to 
tbe  commission.  Section  9  requires  tbe  expen- 
ditures for  necessary  office  supplies,  etc,  to  be 
audited  and  paid  for  as  other  state  expenses 
are  paid  for.  and  section  10  requires  the  com- 
mission to  report  every  six  months  a  detailed 
statement  of  all  sums  received,  showing  from 
irtiat  source  received,  and  for  what  purpose 
expended.  Beld,  that  the  salary  of  a  secretary 
of  the  commisrion,  appointed  at  a  fixed  salary, 
was  payable  only  out  of  tbe  contribnttons  re- 
ceived, and  not  from  tbe  state  treasury,  so 
^t  the  State  Controller  could  not  be  compel- 
led to  draw  warrants  for  such  salary. 

[E^  Mote.— For  other  cases,  see  States, 
Cent  Dig.  H  4S,  64;  Dec  Dig.  \  «!.*] 

&  STATDTKS    (Ii  181*)— CONSIBUCnON— Lbo- 

I8LATITE  Intent. 

The  legislative  intent  In  enacting  a  stat- 
ute must  govern  if  ascertainable. 

TEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  2S9.  263;  Dec.  Dig.  S  181.*] 

fit  STATCTBS    (|_  205»)— CONSTBOCllOM— Oow- 
BIBDIKG  AB  WBOU. 

The  whoI«  act  should  be  constmed  togeth- 
er to  remove  or  explain  any  ambiguity  In  a  par- 
ticular statute. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |  282;  Dec.  Dig.  §  205.*] 

7.  STATVS  (§  180*)— FlBCAI,  MAHAaEUENT. 

Before  the  State  Controller  la  bound  to 
draw  a  warrant  for  offidal  salaries,  it  must 
appear  by  statute  that  an  appropriation  has 
beea  made,  end  that  the  state  has  obligated  it- 
self to  pay  such  salaries  from  the  stat%  treas- 
HIT, 

fEd.  Note.—For  other  cases,  see  States, 
Cent  Dig.  i  128;  Dec  Dig.  i  130.*] 

&  CoitGrrmmoHAi.  Law  (|  70*>— Judicial 
FDwcnoKS— CoNSTBUcnoN  or  Statutk. 
The  court  has  no  legislative  power,  and 
cuQOt  put  into  a  statute  a  provision  omitted 
by  the  Legislature. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  U  129-132,  187;  Dec 
Dig.  8  70.*] 

i.  MANDAinrs  ({  10*>— PBoor  or  Right. 

Mandamus  will  issue  only  where  tiie  right 
to  be  protected  is  clear. 

[Ed.  Note.—For  other  cases,  see  Mandamus, 
Cent  Die  I  87;  Dee.  Dig.  i  10.«] 

Application  for  writ  of  mandate  by  the 
State,  on  the  relation  of  H.  R.  Mabels, 
against  J.  Eggers,  State  Controller.  Demur- 
rer to  application  sustained,  and  application 
denied. 

James  A,  Findi  and  George  Sprlngmeyer, 
both  of  Beno.  for  petitioner,  Clereland  H. 
Baker,  Atty.  Gen^  tox  respondent 

TALBOT,  G.  J.  Tbe  relator  asfcs  for  a 
peremptory  writ  of  mandate,  requiring  the 
State  Controller  to  draw  bis  warrants  for 
IMOO,  alleged  to  be  doe  and  unpaid  as 
salary  of  tbe  relator  as  secretary  of  tbe 
State  Indostrtal  and  Publicity  Commission 
from  August  1,  1807,  to  the  1st  day  of  June, 


1911,  when  the  act  ot  March  20,  1907  (Law» 
1907,  c.  iSSi,  creating  that  commission,  be- 
came repealed  by  an  act  of  tlie  L^islatore 
of  March  17,  1911  (Laws  1911,  c  74).  It  Is 
not  shown  that  during  this  pwlod  of  nearly 
four  years  he  took  any  action  to  enforce  tbe 
payment  of  hia  salary. 

Section  4,  nnder  which  the  relator  seeks 
to  recoTer  snch  salary  from  the  state,  is  aa 
follows:  "Said  commission  may  appoint  a 
secretary  at  a  salary  of  not  more  than  $1^00 
per  annum,  and  may  employ  such  otiier  ex- 
perts as  may  be  necessary  to  perform  any 
serricea  it  may  require  of  them,  and  dull 
fix  th^  compensation,  payable  out  of  snch 
oontrlbnttons  as  may  be  made  by  the  Tarlous 
conntlee  and     private  indivldiiala.'' 

Under  the  amended  demntrer  it  is  contend- 
ed on  behalf  of  reqtondent,  by  brief  uid  ar- 
gument, that  Oils  court  has  no  jurisdiction 
of  the  subject-matter,  that  the  petitioner  has 
not  alleged  that  there  is  any  approprlatkm 
for  the  payment  of  the  salary,  nor  that  the 
claim  was  ever  presoited  to  the  Board  of 
Examiners,  that  the  petitioner's  salary  was 
not  fixed  by  law,  and  consequently  that  man- 
damus Is  not  the  proper  remedy.  It  is  not 
alleged  or  claimed  that  tbe  respondent  has 
in  his  posseaedon  any  contributionB  from 
counties  or  private  indlTidnala,  and  the 
questions  arise  whether  relator's  salary  Is 
fixed  by  law,  and  whether  It  Is  made  payable 
as  an  appropriation  out  of  tbe  state  treasury. 

Section  21  of  article  6  of  tbe  Constitution 
provides  that  the  Governor,  the  Secretary  of 
State,  and  the  Attorney  G^eral  shall  con- 
sUtute  a  board  of  examiners  to  allow  claims 
against  the  state,  except  salaries  and  com- 
pensation of  officers  fixed  by  law. 

Section  5653.  Bevlsed  IaWs,  provides :  "An 
officer  OE  person  who  has  presented  a  claim 
against  tbe  state  for  services  or  advances 
authorized  by  law,  and  for  which  an  appro* 
priation  has  been  made,  but  of  which  the 
amount  has  not  been  fixed  by  law,  to  the 
Board  of  Examiners,  which  claim  said  board 
or  the  State  Controller  has  refused  to  audit 
and  allow,  in  whole  or  in  part,  may  com- 
mence an  action  in  any  court  In  Ormsby 
county  having  jurisdiction  of  the  amount,  for 
the  recovery  of  such  portion  ot  the  claim  as 
shall  have  been  rejected." 

Section  5655  provides :  "Upon  the  presenta- 
tion of  a  celrtified  copy  of  a  final  judgment 
in  favor  of  the  claimant  in  any  such  action, 
the  Controller  shall  draw  his  warrant  in  fa- 
vor of  the  claimant  for  the  amount  awarded 
by  the  judgment" 

[1,2]  Where  the  law  especially  enjoins  a 
duty  upon  an  officer,  and  leaves  him  no  dis- 
cretion, and  there  is  no  other  adequate  reme- 
dy, performance  may  be  enforced  by  manda- 
mus. Mau  V.  Llddle,  15  Nev,  271.  In  cases 
where  an  officer  or  person  has  presented  bis 
claim  against  the  state  for  services  author- 
ized by  law,  the  amount  of  which  has  beeu 
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fixed  hy  law,  and  for  which  an  appropria- 
tion has  been  made,  the  remedy  by  mandamos 
may  be  available.  If  the  L^islatnre  fixed 
the  salary  of  relator,  and  made  it  payable 
oat  of  the  state  treasury,  such  salary  be<»me 
a  settled  demand  against  the  state,  which 
could  not  be  changed  by  the  Board  of  Bxam- 
iners,  and  which  did  not  reqnlre  their  action 
prior  to  payment 
^  [3]  If  relator's  claim  be  regarded  as  one 
not  fixed  by  law,  he  has  a  remedy  after  re- 
jection by  the  board,  or  by  the  State  Con- 
troller after  action  by  the  board,  by  dvll 
suit  In  the  district  court  In  Ormsby  county, 
under  the  foregoing  sections  5653  and  5655 
of  the  Revised  Laws,  and  therefore  would 
not  be  entitled  to  the  writ  of  mandate,  be- 
cause he  would  have  anotbw  adequate  reme- 
dy, as  determined  by  this  court  to-day  In 
State  ex  rel.  Abel  t.  Eggers.  136  Pac.  100. 
and  In  other  cases.  State  ex  rel.  Oleeson  t. 
Jumbo  Ex.  M.  Co.,  30  Nev.  HQ,  94  Pac.  74, 
133  Am.  St  Bep.  716,  16  Ann.  Cas.  896; 
Mayberry  v.  Bowker,  14  Nov.,  340;  State  v. 
Langan,  29  Not.  468,  81  Pac  737.  As  held 
In  State  t.  James,  22  Nev.  263,  38  Pac.  668: 
"The  writ  of  mandamus  will  not  Issue  when 
ordinary  remedies  afford  adequate  relief." 
State  T.  Guerrero,  12  Nev.  106;  State  t. 
Boerlln.  30  Not.  47S,  98  Pac.  402. 

[4]  We  undeistand  that  this  principle  of 
law  la  conceded  by  the  relator,  and  that  he 
l0  proceeding  on  the  theory  that  his  salary 
waB  fixed  by  law,  and  Uiat  an  appropriation 
has  been  made  for  Its  payment  from  the 
state  treasury,  whi<A  anthorizes  the  drawing 
of  a  warrant  by  the  State  Controller,  and 
that  otberwlae  be  would  not  ask  for  a  writ 
of  mandate. 

It  will  be  observed  that  the  language  of 
section  4  of  the  act  under  which  relator  al- 
lies he  was  appctoted  secretary,  and  under 
which  he  seeks  to  recover  salary,  stating  that 
"said  commls^on  vaaj  appoint  a  secretary 
at  a  salary  of  not  more  than  (1,800  per  an- 
num," although  naming  the  maximum,  does 
not  fix  the  amount  of  the  salary.  If  the  Leg- 
islature had  specified  $1,800  per  annum  as  the 
salary*  and  had  directed  its  payment  out  of 
the  state  treasury,  under  tlie  Constttutlon 
and  statutes  the  dalm  would  not  have  to  be 
presented  to  the  Board  of  Examiners.  The 
act  having  left  it  optional  with  the  commis- 
sion to  appoint  a  secretary  at  not  more  than 
$1,800  per  annum,  the  commission  could  have 
fixed  the  salary  at  |1,200  per  annum,  or  any 
other  amount  not  exceeding  $1,800  per  an- 
num; and  consequently  it  may  be  argued  that 
the  salary  was  not  fixed  by  law,  and  that  ap< 
proval  or  action  by  the  Board  of  Examiners 
Is  required,  and  therefore  that  mandamus 
will  not  lie  to  compel  the  State  Controller  to 
draw  his  warrant  when  the  claim  has  not 
been  acted  upon  by  the  board,  nor  If  acted 
upon  by  the  board,  because  as  indicated  the 
statute  provides  a  different  remedy  by  ac- 
tion in  the  court  In  Oi'maby  county.  For  the 


relator  it  Is  contended  that  as  the  Legislature 
authorized  the  commission  to  appoint  a  secre- 
tary at  a  salary  of  not  more  than  $1,800  per 
annum,  and  thereby  named  the  maximum  and 
authorized  the  commission  to  fix  the  salary, 
the  Legislature  could  delegate  this  power  to 
the  coomilsslon,  and  that  the  salary  became 
fixed  by  law  when  It  was  fixed  by  the  com- 
mission. It  may  be  conceded  that  the  Legis- 
lature could  authorize  the  commission  to  fix 
the  salary,  and  still  be  claimed  that,  although 
it  was  fixed  by  a  commission  authorized  by 
law  to  fix  it,  nevertheless  it  was  not  fixed 
by  law  or  act  of  the  Legislature,  but  only  by 
a  commission  whose  act  in  fixing  it  did  not 
amount  to  a  law.  It  is  unnecessary  for  us 
to  determine  this  phase  of  the  case,  owing 
to  the  conclusion  we  reach  regarding  the 
other  contention — that  the  salary  la  made 
payable  out  of  the  state  treasury.  If  the 
last  two  commas  in  section  4  as  quoted  bad 
been  omitted,  possibly  the  payment  out  of 
the  contributions  would  have  been  limited 
to  the  compensation  of  experts  employed  by 
the  commission.  If  we  ignore  the  role  some- 
times ai^lied,  wtdch  nndw  that  lecttcai  as 
punctuated  with  commas  would  carry  flie 
payment  out  of  contrlbutlonB  back  to  any 
payments  previously  contemplated  by  tli« 
soitence,  Instead  of  holding  ttiat  the  language 
and  punctuation  make  tiie  salary  payable 
out  of  contributions,  there  would  stUl  be  nS 
provision  for  the  payment  ct  the  salary  of 
the  secretary  out  of  the  state  treasury.  Con- 
sequently, if  the  language  used  directs  the 
payment  of  his  salary  from  any  fund  or 
source*  It  Is  from  the  contilhuttons,  fOr  the 
section  nowhere  proTldes  that  his  aaiaiy  diall 
be  paid  from  the  state  treasury. 

[E,  I]  The  bitention  of  the  Legislature  In 
pasting  this  law,  as  In  the  construction  of 
statutes  generally,  most  govern  If  ascertain- 
able. If  one  clause  of  a  statute  is  obscure, 
ttie  whole  act  or  different  parts  are  to  be 
examined  together  In  order  to  remove  or  ex- 
plain the  ambiguity.  Six  parte  Prosole,  32 
Nev.  876, 108  Pac.  630 ;  Maynard  v.  Johnson, 
2  Nev.  25. 

The  preceding  section  S  of  the  act  provided 
that:  "The  chairman  of  sacii  commission 
shall  receive,  as  compensation  tor  his  serv- 
ices, to  be  paid  out  of  the  treasury  of  the 
state  of  Nevada,  the  sum  of  twajty-five  hun- 
dred dollars  per  annum^  payable  In  equal 
monthly  installments,  upon  the  first  day  of 
each  and  every  month,  and  the  other  two 
members  shall  serve  without  compensation." 
We  held  that  this  language  constituted  an 
appropriation  which  authorized  the  payment 
of  the  salary  of  the  chairman  out  of  the  gen- 
eral fund  of  the  state  treasury.  State  ex  rel. 
Davis  V.  Eggers,  29  Nev.  468,  91  Pac.  819,  IG 
L.  R.  A.  (N.  S.)  630. 

Section  6  of  the  act  provided  that  "the 
commission  shall  have  the  right  to  solicit 
and  receive  private  contributions,  but  diall 
accept  no  money  or  other  considerations  from 
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any  flnn  or  IndlTldiial  In  paymuit  of  specUlc 
serrlcefl  or  foTois  to  be  rendered." 

Section  8  of  tbe  met  was  as  follows:  "There 
niAjr  be  allowed  to  sndi  oonunlsslon  by  tbe 
commiwloDers  of  tbe  asronl  counties,  If  In 
their  Judgment  tbAy  deem  It  adTtsable*  a  sum 
not  eneedlng  tbe  amount  of  two  hundred  and 
fifty  dollan  per  year,  from  each  and  every 
cooDty  In  the  state  of  Nevada;  and  tbe 
boards  of  county  commissioners  of  tbe  vari* 
QUI  counties  of  this  state  are  hereby  antbor* 
iied  and  empowered  to  provide  by  appropri- 
ate methods  of  taxation  snffldlent  funds  to 
defray  tbe  amonnts  contributed  by  their  re- 
petitive connties,  and  the  county  auditors 
of  tbe  various  connties  of  this  state  are  di- 
rected to  and  shall,  within  thirty  days  after 
being  directed  thereto  by  tbe  board  of  county 
omimlflslonm  of  their  respectlTe  counties, 
draw  and  transmit  to  such  commission  the 
proper  warrant  or  warrants  to  pay  tbe  sum 
contributed  their  respective  counties,  sndi 
soma  to  be  used  by  the  said  commission  for 
tbe  purpose  for  which  the  commission  is  es- 
tiblisbed  and  for  the  beet  interests  of  the 
rarions  counties  and  the  state  of  Nevada,  un- 
der the  directum  iMC  the  chairman  and  at  least 
one  otha  member  of  ttie  comndaslon." 

Section  9  provided  tlut  vxjtfmea  for  "nec- 
essary office  fiunltareh  supplies,  statimiery, 
books,  periodicals,  maps,  •  •  •  shall  be 
aadlted  and  paid  as  other  state  eq>enses  are 
aodlted  and  paid." 

Section  10  provided  Uiat  "an^  commlsslDn 
sbal^  at  least  once  in  every  six  months,  folly 
stwat  to  tbe  advisory  committoe  a  full  and 
detailed  statement  of  ^1  sums  received  and 
dbbnrsed  by  tbe  conunisdoii  daring  tbe  pre- 
ceding  six  months,  showing  in  detail  from 
*hat  aonrce  received,  and  for  what  purposes 
dUionenients  were  made." 

Ai  the  act  makes  direct  provision  that  the 
aalary  of  tbe  chairman  and  tbe  cost  of  for- 
Dltnre  and  office  supplies  shall  be  paid  out  of 
the  state  treasury,  and  nowlwre  provides  that 
tbe  salary  of  the  secretary  of  the  commission 
should  be  vaSd  by  tbe  stat^  and  does  not  ^ro- 
Tlde  for  tbe  use  of  these  contributions  other- 
wise than  in  paying  the  salary  of  the  secre- 
taiy  and  the  compensation  of  other  experts, 
ot  the  compensation  of  the  experts  alone,  we 
cannot  say  that  it  was  not  the  intentton  at 
the  Leglslatiire  that  the  salary  of  the  secre- 
tary and  the  compensation  of  "other  experts" 
diould  be  paid  frmn  contributions  authOTiaed 
to  be  racked  from  individuabi  and  the  pev- 
eial  counties. 

At  tbe  tbne  that  the  general  appropriation 
bUl,  approved  March  22, 1907,  was  passed  by 
the  Leg^lature  tbe  act  of  Bfarch  28,  1007, 
creating  tlie  State  Industrial  and  Publicity 
Commission,  bad  not  been  approved,  and 
cnueqnently  it  cotUd  not  be  Inferred  that  tbe 
failure  of  the  Legislature  to  make  any  pro- 
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vision  In  the  general  appropriation  bill  that 
year  regarding  this  commission  indicated  any 
Intention  that  the  salary  of  tbe  secretary  or 
chairman  should  or  should  not  be  paid  out  ot 
tbe  state  treasury.  Both  bills  were  passed 
during  the  closing  hours  of  tbe  session.  Al- 
though tbe  law  could  not  be  amended  by  ref- 
erence or  ranlssion  In  any  appropriation  bill, 
tbe  fact  that  at  the  next  regular  session  tbe 
general  appropriation  bill  provided  for  tbe 
payment  of  the  salary  of  the  chairman  of 
the  conomlssion,  and  omitted  to  make  any 
provialw  for  the  secretary  of  tbe  conunis- 
slon,  indicates  that  tbe  Legislature  construed 
the  act  as  providing  for  tbe  paymmt  of  the 
salary  of  the  commlssicm  out  of  the  state 
treasioy*  &nd  not  for  snch  payment  of  the 
salary  of  tbe  secretary.  The  (Jonstitntlon 
provides  tbst  '^o  mon^  shall  be  drawn  from 
tbe  treasury  but  in  consequence  ct  an  appro- 
priation made  by  law."  Revised  Iaws,  1 277 ; 
State  ex  Davis  r.  Bgger^  20  Ner.  460, 
91  Pac.  810, 16  L.  B.  A.  (N.  8.)  630. 

[7]  la  order  to  recover  upon  an  obligation 
against  tbe  state  or  an  individual.  It  is  inr 
cumbent  upon  tbe  par^  aeddi^  relief  to 
show  that  an  obligation  exists.  Certainly 
more  than  tbe  creation  of  a  doi^t  as  to 
whether  the  salary  of  the  relator  was  pay- 
able out  of  the  state  treasury  or  oat  of  con- 
tributions is  necessary,  and  it  must  appear 
by  some  provision  of  law  that  an  appropria- 
tion has  been  made,  and  that  the  state  has 
obligated  herself  to  pay  this  salary  from  the 
state  treasury  before  it  becomes  the  duty 
of  the  Oontroller  to  draw  a  warrant 

[I]  As  the  act  nowhere  provides  that  this 
salary  shall  be  paid  by  tbe  state,  we  are  un- 
able to  see  bow  any  recovery  may  be  bad 
against  the  treasury.  If  any  moral  obllga- 
tioa  rests  npon  the  state,  when  it  is  not 
shown  that  any  legal  liability  was  created 
by  statute,  relief  can  be  obtained  only  through 
tbe  Legislature.  The  function  of  tbe  court 
is  to  determine  tbe  intention  of  the  lawmak- 
ing branch  of  the  government  from  tbe  lan- 
guage used,  in  accordance  with  the  rules  o^ 
construction.  The  court  has  no  legislative 
power,  and  cannot  read  into  tbe  statute  a 
provision  that  the  salary  of  the  relator  shall 
be  paid  out  of  tbe  state  treasury,  as  tbe 
salaries  of  state  officers  are  generally  paid. 
Ex  parte  Plttman.  81  Nev.  43,  99  Pac  700,  22 
L.  B.  A.  (N.  S.)  266.  20  Ann.  Cas.  1819. 

[f ]  As  heretofore  held,  tbe  court  will  grant 
the  writ  of  mandate  only  when  the  right 
sought  to  be  protected  is  clear  and  undoubt- 
ed. State  V.  Stoddard,  2C  Nev.  452,  62  Pac 
237.  51  L.  R.  A.  229. 

Tbe  demurrer  Is  siutained,  and  the  appli- 
cation for  the  writ  is  dwled. 

NOBOBOSS  and  HcCABRAN,  JJ.,  concur. 
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STATE  «x  kI.  BEEBB  t.  McMIIiLAN,  State 
Treasurer.    (No.  2,086.) 

(Sopreme  Court  of  Nevada.   Not.  1S»  1912.) 

States  (S  169*)  —  Patueiit  raov  Pubuo 
Funds  — Statb  iHsnRANCZ  Fund  — "Staxb 

Const,  art  6,  |  21^  eonetitutee  the  Gov- 
ernor, Secretary  of  State,  and  Attorney  Gen- 
eral a  Board  of  Examiners  to  examine  claims 
against  the  state,  except  the  compensation  of 
officers  fixed  by  law.  Article  4,  {  19,  providee 
that  no  money  shall  be  drawn  from  the  state 
treasury  except  to  meet  approprlatiODs  made 
by  law.  Article  &,  &  22,  provides  that  the  State 
Treasurer  and  State  Controller  shall  perform 
duties  prescribed  by  law.  Rev.  I^iws,  }  4469, 
retioires  ail  claims  against  the  state,  provided 
for  by  appropriation,  but  not  liqoidated,  to  be 
presented  to  the  Board  of  Examiners  for  ap- 
proval, and  that  the  Controller  shall  not  allow 
them  unless  so  approved.  Section  4167  defines 
the  general  duties  of  the  State  Controller,  sec- 
tion 4168  requires  him  to  audit  all  claimB 
against  the  state  for  which  appropriation  has 
been  made,  of  which  the  amount  has  not  been 
definitely  fixed  by  law,  and  which  have  been 
examined  and  approved  by  the  board,  and  to  al- 
low claims  as  provided  by  law,  and  section  4169 
requires  him  to  draw  all  warrants  upon  the 
treasury  and  to  account  therefor.  The  act  re- 
lating to  the  compensation  of  workmen  (Laws 
1913,  c.  Ill),  receiving  injuries  In  the  course 
of  their  employment  resulting  in  death,  creates 
an  Industrial  Insurance  Commission,  composed 
of  the  Governor,  State  Mining  Inspector.  At- 
torney General  and  two  others  named  by  them, 
and  a  state  insurance  fund  derived  from  premi- 
ums paid  by  such  employers  as  accept  the 
terms  of  the  act,  and  by  section  24  provides 
tiiat  all  premiums  shall  be  paid  tp  the  State 
Treasurer,  and  by  section  40  that  the  state 
shall  not  be  liable  for  any  compensation  under 
the  act  except  from  such  funds.  Held,  that  the 
"state  treasury"  did  not  include  the  state  iu- 
snranee  fund,  which  was  a  ipedal  fund  riven 
to  the  Treasarer  In  tmst.  as  distingnished  from 
the  general  taxes  and  revennes  of  the  state, 
and  that  the  reqiUrement  for  presentation  of 
claims  to  the  Boud  of  Examiners  and  the  issu- 
ance of  warrants  h7  the  Goatroller  did  not  ap- 
ply. 

[Bd.  Note^For  oOer  «bs^  ses  States,  Cent 
dIk.  I  161:  Dec.  Dif.  I  m«] 

Original  proceeding  for  writ  of  mandate  by 
the  State  of  Nevada,  on  the  relation  of  G.  H. 
Beebe,  against  William  McMillan,  as  Treas- 
urer of  the  State  of  Nevada.  Demurrer  over- 
ruled, with  leave  to  answer. 

William  FormaD,  of  Tonopab,  for  petition- 
er. George  B.  Thfttdwr,  Atty.  Gen.,  forW 
siKHident. 

TAI£OT,  a  J.  Belfttor  applies  fw  a  writ 
of  mandate  commanding  the  State  Treasurer 
to  pay  out  of  the  "state  insurance  fund"  a 
claim  which  has  not  bem  approved  by  the 
Board  of  Examiners.  It  is  agreed  that  the 
case  be  considered  as  standing  upon  demur- 
rer to  the  petition,  and  the  question  argued, 
and  which  the  court  Is  requested  to  deter- 
mine, is  whether  the  State  Treasurer  may 
properly  pay  claims  against  this  fund  with- 
out the  approval  of  the  Board  of  Examiners 
and  the  warrant  of  the  State  Controller.  The 
respondent  has  taken  the  safer  course  by 


^^efDslng  to  pay  beA>ie  an  adjudication  of  the 
statute  is  obtained. 

The  L^ialatuie  at  its  last  session  passed 
an  act  entitled:  "An  act  relating  to  the  com- 
pensati<Hi  of  injured  workmoi  in  the  indus- 
tries of  this  state  and  the  compensation  to 
their  dependents  where  such  injuries  result 
in  death,  creating  an  industrial  insurance 
commission^  providing  for  tlie  creation  and 
disbursement  of  funds  for  the  compensatioa 
and  care  of  workmen  injured  In  the  coarse 
of  employment,  and  defining  and  regulating 
the  liability  of  employers  to  their  employ^; 
and  repealing  all  acts  and  parte  of  acte  in 
conflict  with  this  act"  Laws  1913,  c.  IIL  It 
provides  for  the  "Nevada  Industrial  CTommla- 
slon,"  to  be  composed  of  the  Governor,  State 
Mining  Inspector,  Attorney  General,  and  two 
others  to  be  selected  by  the  three  named, 
that  a  majority  of  these  aball  constitute  a 
quorum  for  the  transaction  of  the  business 
of  the  commission,  and  for  a  stete  insurance 
fund,  to  be  derived  from  premiums  to  be  paid 
by  employers,  based  on  percentages  of  month- 
ly pay  rolls,  in  cases  where  notice  of  rejection 
of  the  terms  of  the  act  la  not  served  by  the 
employer  or  employ^ 

Section  24  provides  that  all  pioniums  des- 
ignated, In  the  act  shall  be  paid  to  tlie  State 
Treasurer,  and  shall  constitute  the  state  in- 
surance fund  for  the  ben^t  ot  employes  and 
their  dependents. 

SecUon  40  provides  tbat  the  state  shall  not 
be  liable  tor  the  payment  of  any  compensa- 
tion under  the  a<^  exc^  from  the  state  In- 
surance fund,  to  be  dertred  fnnn  the  payment 
of  these  premiums,  and  sectlmi  41  that  tlie 
expenses  of  admlnistratios  shall  not  exceed 
10  per  cent,  of  the  amount  of  tbe  premiums 
paid  into  this  fund. 

Differently  from  the  provisions  generaUr 
existing  In  oth^  states  our  Gonstitntlon  pro- 
vides tbat  the  Governor,  Secretary  of  State 
and  Attorney  Goaeral  shall  *'constitnte  a 
Board  of  Examiners  ■with  power  to  examine 
all  claims  against  the  stat^  ^!^t  salaries  or 
compensation  of  officers  fixed  1^  law."  Arti- 
cle 6,  S  21.  TttB  organic  act  also  provides,  at 
section  19,  arL  4,  that  no  m<niey  shall  be- 
drawn  from  the  rtate  treasury  but  in  conse- 
quence of  appnqirlatlons  made  by  law,  and  at 
section  22,  article  6,  tbat  the  Secretary  of 
State,  State  Treasurer,  bmH  State  Controller 
shall  perform  such  other  duties  as  may  be 
prescribed  by  law. 

Section  4400  of  .the  Revised  Laws  provides 
that:  "All  claims  against  the  state  tm  serv- 
ices or  advances,  for  payment  of  which  an 
appropriation  has  been  made  by  law,  and 
which  have  been  law  authorized,  but  of^ 
which  the  amount  has  not  been  liquidated 
and  fixed,  must  be  presented  to  the  Board 
of  Examiners  in  tbe  form  of  an  account  or 
petition,  and  in  such  manner  as  said  board 
shall  prescribe  by  their  rules.  *  •  •  The 
Controller  shall  not  allow  or  draw  his  war- 
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nnt  for  any  claim  of  the  class  described  In 
this  section,  which  shall  not  have  beea  ap- 
proved by  said  board,  or  a  greater  amount 
than  allowed  by  said  board,  except  when 
said  claim  shall  not  have  been  acted  upon  by 
said  board  within  thirty  days  prior  to  Ita 
presentation.'* 

Section  41S7  prorldes:  "He  shall  keep  and 
state  all  accovnts  between  the  state  of  Neva- 
da and  the  United  States,  or  any  state  or 
territory,  or  any  Indivldiial,  corporation,  or 
public  officer  of  this  state.  Indebted  to  the 
state,  or  Intrusted  with  the  collection,-  dls- 
barsement.  or  management  of  any  moneys, 
funds  or  Interests,  arising  therefrom,  t>elong' 
ing  to  the  state,  of  every  character  and  de- 
scription whatsoever,  where  the  same  are 
derivable  from  or  jiayable  Into  the  state 
treasary.  He  shall  examine  and  settle  the 
accounts  of  all  county  treasurers,  and  other 
collectors  and  receivers  of  all  state  revenue, 
taxes,  tolls,  and  Incomes,  levied  or  collected 
by  any  act  of  the  Legislature  and  payable 
Into  the  state  treasury,  and  certify  the 
amount  or  balance  to  the  State  Treasurer. 
He  shall  keep  fair,  clear,  distinct,  and  sepa- 
rate accounts  of  all  the  revenues  and  incomes 
of  the  state,  and  also,  all  the  exi>endltares, 
dlsbarsements,  and  Investments  tdiereot 
showing  the  particulars  of  every  expenditure, 
disbursement,  and  investment." 

Section  4158  enacts:  "He  shall  audit  all 
claims  against  the  state,  for  the  payment  of 
which  an  appropriation  has  been  made,  but 
of  whicb  the  amount  has  not  been  definitely 
fixed  by  law,  and  which  shall  have  been  ex- 
amined and  passed  upon  by  the  Board  of  Ex- 
aminers, or  which  shall  have  been  presented 
to  said  board,  and  not  examined  and  passed 
upon  by  them  within  thirty  days  from  their 
presentation;  and  be  shall  allow  of  said 
last-mentioned  claims  (not  passed  upon  by 
the  Board  of  Examiners  within  said  thirty 
days  after  pres^tatlon),  the  whole,  or  spch 
porti<m  th^eof  as  he  shall  deem  just  and 
legal,  and  of  claims  examined  and  passed 
upon  by  the  Board  of  Examiners,  such  an 
amount  as  he  shall  decree  Just  and  l^al,  not 
exceeding  the  amount  allowed  by  said  board.- 
And  no  claim  for  services  rendered  or  ad- 
vances made  to  the  state  or  any  officer  there- 
of, shall  be  andited  or  allowed  unless  such 
services  or  advancement  shall  have  been 
specially  authorized  by  law,  and  an  appro- 
priation made  for  its  payment  For  the  pur- 
pose of  satisfying  himself  of  the  Justness  and 
l^aUty  of  any  claim,  be  shall  be  allowed  to 
examine  witnesses  under  oath  and  to  receive 
and  consider  documentary  evidence  in  addi- 
tion to  that  furnished  bim  by  the  Board  of 
Examiners.  He  shall  draw  warrants  on  the 
treasnrer  for  such  amounts  as  he  shall  allow 
of  claims  of  the  character  above  described, 
■Dd  also  for  all  claims  of  which  the  amount 
baa  been  definitely  fixed  by  law,  and  for  the 
payment  of  which  an  appropriation  shall 
have  been  made." 

Section  4159  la  aa  follows;  "He  shall  draw 


[  all  warrants  upon  Uw  treasniT  for  money, 
I  and  eadi  warrant  shall  express,  in  tlw  body 
I  thereof,  the  particular  fund  out  of  which  the 
!  same  is  to  be  paid,  and  no  warrant  shall  be 
I  drawn  upon  the  treasury  except  there  be  an 
I  unexhausted  spectflc  appropriation,  law, 
;  to  meet  the  same.  The  Controller  shall  keep 
:  an  account  of  all  warrants  by  him  drawn 
I  on  the  treasnry,  and  a  separate  account  un- 
der the  head  of  each  spedflc  appropriation, 
I  in  such  form  and  mannw  as  at  all  times  lo 
show  the  unexpended  balance  of  each  a.p- 
'  prc^riatlon." 

Is  the  state  Insurance  fund,  as  so  derived 
from  premiums,  Identical  with  the  state 
treasury,  and  are  demands  against  It  claims 
;  against  the  state  within  the  meaning  of  the 
I  constitutional  and  statutory  provisions  re- 
j  gardlng  approval  by  the  Board  of  Examiners 
I  and  the  drawinff  of  warrants  by  the  State 
I  ControllM?  If  action  by  this  board  and  of- 
ficial were  required,  much  of  the  detail  work 
performed  by  the  special  officers  and  clerical 
force  of  the  Industrial  €!ommisaion  would 
have  to  be  delayed  until  It  could  be  consid- 
ered by  the  board,  which  meets  bimonthly, 
and  has  many  other  duties  to  perform,  and 
the  further  question  would  arise  whether 
the  payment  of  sudi  claims  would  have  to 
be  deferred  until  an  appropriation,  tlie 
amount  of  whldi  would  be  eaiQr  to  det»r- 
mlne,  could  he  made  by  the  Legislature.  Un- 
der the  law  aa  indicated  it  la  evident  that  all 
claims  against  the  state  treasury  must  be 
presented  to  fbe  Board  of  Examiners  and  to 
the  State  Controller  before  they  can  be  paid 
out  of  that  exchequOT.  But  if  the  fund  be 
regarded  as  a  special  one,  placed  In  the 
handa  ct  the  State  Treasurer  tor  safe-keep- 
ing, in  trust  for  employfis  Injured  and  the  de- 
pendents of  employte  who  are  killed,  and  as 
separate  from  the  state  treasnry,  presenta- 
tion of  claims  to,  or  action  by,  the  Board  of 
Examiners  or  the  Controller  is  not  required 
by  these  general  laws  relating  to  claims 
against  the  state  treasury,  or  otherwise  for 
the  Nevada  industrial  commission  act  does 
not  provide  that  claims  against  the  state 
Insurance  fund  shall  be  presented  to  the 
Board  of  Examiners  or  to  the  State  Con* 
troller. 

The  fact  that  the  State  Treasurer  is  made 
the  custodian  of  the  fund  does  not  neces- 
sarily make  it  a  part  of  the  state  treasury. 
The  provislfm  in  the  act  that  $2,000  should 
be  paid  to  the  Nevada  Industrial  Insurance 
Commission  out  of  any  moneys  In  the  state 
treasury  not  otherwise  appropriated,  and 
that  within  six  months  after  the  receipt  of 
that  sum  the  commission  should,  out  of  the 
premiums  received  by  it  from  employers,  re- 
pay that  amount  to  the  state  treasury,  may 
be  considered  as  indicating  that  the  Legis- 
lature Intended  that  the  commission  should 
draw  that  sum  as  a  loan  from  the  state 
treasury,  and  thereafter  disburse  it  without 
approval  by  the  Board  of  Examiners  or  the 
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State  Gontroller,  and  InferaitlaUy  that  there 
sbovld  be  a  fund  scvarate  from  the  state 
treaBiiE7>  and  that  the  oommlsslon  should 
likewise  diabnrse  any  mon«r8  In  that  fund 
witlurat  at^on  by  ttie  Board  of  Bxamlnen 
or  the  State  CJontroUer. 

Any  act  of  the  LegUOatnre  reguirtns  em- 
ployers to  otmtrlbnte  to  the  state  treasnty 
for  the  snpport  of  tiie  State  goTonment  a 
percentage  on  the  monthly  pay  rolls,  on  the 
bails  on  which  premiumB  are  paid  Into  the 
state  Insurance  fnnd.  would  be  unconstitu- 
tional because  not  uniform  taxation.  Article 
4,  I  20.  These  premiums  are  not  paid  for 
the  purposes  for  which  taxes  and  rerennea 
are  usually  paid  into  the  state  treasury,  and 
conld  not  be  used  or  made  aTallahle  for  the 
payment  of  warrants  for  the  ordinary  ex- 
penses of  the  state  government  which  are 
payable  out  of  the  state  treasury.  The 
state  insurance  foud  being  derived  only  from 
the  payment  of  premiums  by  employers  who 
do  not  object  to  coining  under  the  terms  of 
the  oompoasatlon  act,  and  being  provided  tm 
the  spcelal  and  humane  purpose  of  ctHu- 
pensating  employte  who  axe  maimed  or  In- 
jured, and  the  widows  and  orphans  of  those 
who  are  killed,  may  be  distinguished  from 
the  state  treasury,  whi<A  is  provided  for  the 
payment  of  the  goieral  expenses  of  the  state 
government,  and  which  is  supjdied  under 
compulsory  laws  and  provisions  of  the  Con- 
stitution requiring  a  uniform  system  of  tax- 
ation. 

The  state  Insurance  fond  should  be  regard- 
ed as  separate  from  the  state  treasury,  as 
are  county  and  dty  funds,  which  are  derived 
under  general  or  special  acts  of  the  Legis- 
lature. The  "state  treasury"  has  a  well-un- 
derstood meaning,  which  does  not  include 
such  a  special  fund  as  this  one,  providing 
for  injured  employes  and  their  dependoats, 
and  we  conclude  that  the  requirements  for 
presentation  of  claims  against  the  state 
treasury  to  the  Board  of  Examiners  and  the 
Controller  do  not  apply  to  the  state  insurance 
fund. 

The  demurrer,  upon  the  ground  that  the 
approval  of  the  Board  of  Examiners  and  the 
warrant  of  the  Controller  are  required  be- 
fore claims  may  be  paid  from  that  fund,  is 
overruled.  Respondent  may  answer  witiiln 
10  days  if  he  desires. 

N0B0R0S8  and  McCABBAN,  JJ.,  concur. 


EKTATB  ex  rd.  DA  VIES  v.  WHITD  et  aL 

(No.  2,088.) 

(Supreme  Court  of  Nevada.   Nov.  6^  1913.) 
1.  Mandauub  (i  10*)— Ptjeposb  of  Wsrr— 

COMFBLUnO  IlXEQAI.  AOT. 

A  writ  ixt  mandate  will  not  issue  to  com- 
pel members  of  a  city  conndl  to  «ubmit  to  the 

electors  a  proposed  ordinance  which  would  be 


void  evw  If  approved  by  a  majority  of  the 
electors. 

[Ed.  Note.— For  other  caBea,  see  Maodamui, 
Cent.  Dig.  |  87;  Dec.  Dig.  {  10.*] 

2.  IfURIOIPAI.  OOBPOKATtOHS  111*)— OftDI- 
HAHOXB— 'YAUniTT— ViOUTZOR  OT  OSCABtBB. 

An  ordnance  vrtdch  violated  dtr  charter 
provisions  would  be  void. 

[Ed.  Note.— For  other  cases,  sae  Muddpal 
Corporatiooa,  Cent  Dig.  H  24fi-2S6;  Dec  Dig. 
t  111.*] 

8.  C0H8IXTDTI0HA]b  Ii*W    (|  206*)— lilOBiraU 

(i  7*)— SnoiAL  Pmvilbgbs— CiTT  Obdi- 

HAROXS. 

•A  dty  ordinance  granting  the  ludividoai 
named  therein  a  liceose  to  conduct  a  restan- 
rant  with  the  privilege  of  selling  Intoxicanta 
would  be  void  as  granting  a  apedal  privilege 
to  an  Individual  to  conduct  a  private  boslness 
of  such  a  character  as  to  be  subject  to  f«naal 
police  regnlationB  and  In  which  the  pauic  had 
no  interest 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  591-624;  Dec.  Dig. 
i  20B:*  licenses,  Cent  Dig.  H  7-lG,  19:  Dec. 
iMg.  i  7.*1 

4.  MUKIOIPAI,  COBPOBATIOHB  ft  111*)  —  VA- 
LIDITT  OP  OaoinANCKS. 

If  an  ordinance  would  be  void  if  adopted 
by  the  tdty  council,  it  would  also  be  void  if 
Mopted  by  a  vote  of  the  electors  of  the  city, 
under  the  initiative  and  referendum  proviuona 
of  the  cit7  charter. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  If  245-256;  Dec.  Dig. 
I  Ifl.*] 

Proceeding  for  mandamus  by  the  State, 
on  the  relation  of  C.  O.  Davies,  against  Fred 
li.  White  and  others,  as  the  City  Council  of 
the  City  of  Beuo,  County  of  Washoe,  State 
of  Nevada.   Writ  denied. 

Dixon  ft  MiUer,  of  Reno,  tor  relator.  ID. 
F.  lionsCord,  CUg  Attj^  at  Reno,  for  re- 
spondents. 

NOBCBOSS,  J.  This  Is  an  original  pro- 
ceeding, upon  notice,  for  a  peremptory  writ 
of  mandamus  '  commanding  respondrats,  as 
the  dty  council  of  the  city  of  Reno,  to  sub- 
mit a  certain  proposed  ordinance,  designated 
ordinance  No.  184,  to  a  vote  of  the  electors 
of  the  said  dty  of  Reno  at  a  spedal  elec- 
tion to  be  called  for  that  purpose,  in  accord- 
ance with  the  initiative  and  referendum  pro- 
visions of  the  act  incorporating  the  dty  of 
Reno.  The  dmracter  and  purpose  of  the 
proposed  ordinance  sought  to  be  submitted 
to  the  electorate  of  the  dty  of  Reno  is  suffi- 
dently  indicated  by  its  titie  which  reads: 
"An  ordinance  directing  the  issue  of  a  li- 
cense or  licenses  to  C.  O.  Davies  for  the  keep- 
ing or  conducting  of  a  restaurant  on  the 
island  in  the  Track ee  river  known  as  'Belle 
Isle,'  with  the  privilege,  In  connection  there- 
with, of  sellli^  fumisUng,  serving  or  other- 
wise disposing  of  wine,  malt  and  spirituous 
liquors  in  sealed  packages." 

It  is  conceded  that  the  petition  for  the  sub- 
mission of  the  ordinance  is  in  due  form  and 
contains  the  requisite  number  of  signatures  of 
qualified  electors  to  meet  the  requirements  of 
the  initiative  and  referendum  provisions  of 
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tbe  dty  diarter,  but  It  Is  the  contention  of 
respoodoits  that  neverthelesB  the  writ  ought 
not  to  Issue  for  the  reason  that  the  anhject- 
nutter  of  the  proposed  ordinance  Is  not  such 
a  sabject-matter  as  could  be  enacted  Into  a 
valid  ordinance  and  for  tbe  further  reason 
that  the  provisions  of  the  city  charter  provld- 
in;  for  the  inltlatlTe  and  referendum  of  city 
ordinances  are  onconstitntlonal  for  the  rea- 
son that  they  were  enacted  prior  to  the  adop- 
tion of  the  amendment  of  the  state  Constitu- 
tion relative  to  the  InlUatlTe  and  the  referen- 
dum. As  It  Is  unnecessary  to  consider  tbe 
consdtntional  question  raised,  the  same  will 
not  be  determined. 

[t]  The  proposition  that  a  writ  of  mandate 
will  not  Issue  to  compel  respondents  to  sub- 
mit to  the  electors  of  the  city  a  proposed 
ordinance  that  would  be  void  even  If  ai^ 
proved  by  a  majority  of  the  electors  Is  too 
dear  for  discussion  or  the  citation  of  au- 
thorities, tt  remains  only  to  consider  wheth- 
er the  proposed  ordinance  would  be  valid  if 
oiacted.  The  proposed  ordinance  Is  special 
in  character,  designed  to  grant  to  a  single 
individual  a  privilege  in  which  the  public  at 
large  has  no  interest  or  benefit 

By  the  provision  of  section  10  of  artlde  12 
of  the  dty  charter,  the  dty  council  is  in- 
vested with  power  "to  fix.  Impose  and  col- 
lect a  license  tax  on,  regulate,  prescribe  the 
location  of  or  suppress,  •  *  *  any  and  all 
places  where  intoxicating  drinks  are  sold 
or  given  away."   Stats.  lOOB,  p.  121,  c.  71. 

It  Is  admitted  in  this  proceeding  that  gen- 
eral ordinances  are  in  force  In  the  dty  of 
Reno  mider  the  provisions  of  which  the  re- 
lator conid  have  applied  for  a  license  such 
as  Is  sought  to  be  obtained  through  the  en- 
actment of  the  special  ordinance  under  con- 
sideration, and  that  such  application  conld  be 
granted  or  refused  by  tbe  dty  council.  It 
Is  a  serious  question  whether  the  proposed  or- 
dinance Is  not  directly  violative  of  the  dty 
charter  which  Invests  a  certain  discretion  In 
tbe  dty  coundl  in  the  matter  of  granting 
or  refusing  liquor  licenses. 

[t]  If  violative  of  the  provisions  of  the 
diarter.  it  would  for  that  reason  be  void. 

[1]  It  is  BuiBdent  to  hold  the  ordinance 
void  upon  the  broad  ground  that  it  grants  a 
special  privll^e  to  a  single  individual  to  con- 
dnct  a  private  business  of  a  character  subject 
to  general  police  regulations  and  in  whldi 
DO  public  interest  can  be  said  to  be  subserved. 

**A  by-law  will  be  held  bad  when  It  ap* 
pears  to  have  been  passed  not  to  subserve  the 
laterests  of  the  corporation  (that  Is,  the  pub- 
U(4  but  those  of  some  private  person  or  class 
of  persons."  UcQnilUn  on  Hnnldpal  Ordi- 
nances, I  88.  The  same  author  says:  "The 
meral  requisites  of  a  valid  mnnldpal  ordi- 
nance, one  legally  binding  upon  all  whom  it 
U  designated  to  operate,  may  be  thus  briefly 
nmmarlsed:  *  •  *  ^  It  must  relate  to  a 
sobject  within,  the  scope  of  the  corporation. 
H)  It  most  be  in  harmony  with  tbe  Constitu- 
tion of  the  Unitea  States  and  the  state,  the 


laws  of  tbe  United  States  and  the  state,  the 
mnnldpal  charter  and  general  prindples  of 
the  common  law  in  force  In  the  state.  «  *  * 
(10)  It  must  be  enacted  in  good  faith,  in  the 
public  interest  alone,  and  designed  to  enable 
tbe  corporation  to  perform  Its  true  functions 
as  a  local  governmental  organ."  Section  14. 
Numerous  authorities  are  dted  by  the  author 
to  suE^rt  the  text  See,  also,  Lewis  v. 
Webb,  8  Me.  (3  OreenL)  326;  City  of  Rich- 
mond V.  Dudley,  129  Ind.  112,  28  N.  B.  ai2, 
18  L.  R.  A.  687,  28  Am.  St  Rep.  180. 

The  authorities  dted  by  counsel  for  relator 
all  go  to  tbe  question  of  the  right  to  the 
writ  of  mandamus,  assuming  that  the  pro- 
posed ordlnanofr  would  be  a  valid  munidpal 
law  if  enacted.  Ndther  in  the  brief  nor  the 
oral  argument'  of  counsel  for  relator  has 
there  been  an  authority  dted  that  would  sup* 
port  the  validity  of  the  proposed  ordinance. 
In  view  of  the  fact  that  the  dty  attorney  had 
advised  the  dty  coundl  in  effect  that  the 
proposed  ordinance  would  be  void  if  enacted 
because  it  granted  a  special  inlvilege,  and 
that  the  dty  coundl  had  rettised  to  submit 
the  proposed  ordinance  to  popular  vote  be- 
cause of  this  reason,  and  that  no  serious  at- 
tempt appears  to  have  been  made  to  contro- 
vert this  contention,  we  are  justified  in  as- 
suming that  counsel  tor  relator  were  unable 
to  find  authority  to  the  contrary. 

[4]  Counsel  for  relator  dwell  upon  the  fact 
that  the  provisions  of  the  charter  relative  to 
the  initiative  and  referendum  of  dty  ordi- 
nances have  beoi  complied  with,  and.  If  we 
understand  thdr  position  correctly,  it  Is 
their  contention  that  that  Is  deddve  of  the 
case.  But  a  so-called  proposed  ordinance  in 
proper  form  that  could  never  be  an  ordinance 
in  substance  Is  not  a  proposed  ordinance  any 
more  than  an  act  of  a  Legislature  in  vio- 
lation of  the  Oonstltntion  wonld  be  a  stat- 
ute. 

Tbe  initiative  and  refocendnm  provlslcms  of 
the  dty  charter  provide  an  additional  meth- 
od ft>r  the  adoption  of  ordinances,  but  the 
fact  that  such  method  is  pursued  adds  no  ad- 
ditional validly  to  the  ordinance.  If  the 
ordinance  would  be  void  If  ad<vted  by  the 
dty  council,  the  infirmity  would  not  be  cored 
by  its  adoption  by  the  vote  of  the  electors 
of  the  dty.  Long  v.  Gity  of  Portland,  S3  Or. . 
92,  98  Pac.  1111 ;  BraseU  v.  Zelgler,  26  Okl. 
826,  110  Paa  10S2;  Giddlngs  T.  Troatees 
(OaL)  138  Pac.  419. 

The  writ  prayed  for  is  denied. 

McCABRAN,  J,,  concurs. 

TALBOT.  0.  J.  (coneurrlni).  I  concur. 
The  so-called  proposed  ordinance,  the  passage 
of  which  by  the  voters  of  the  dty  is  sought 
to  be  obtained  by  compelling  the  coundl  to 
call  a  special  election,  would,  if  carried  at 
such  an  election,  be  a  license,  which  is  dis- 
tinguishable and  ordinarily  understood  to 
mean  something  different  from  an  ordinance. 
Any  general  regulation  regarding  dty  llcoues 
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may  be  regarded  as  an  ordinance,  but  an  or^ 
dlnance  such  as  may  be  submitted  for  passage 
at  a  referendum  vote  at  a  special  election  un- 
der the  city  charter  is  a  municipal  law,  rule, 
or  regulation  of  a  more  public  and  perma- 
nent nature  than  a  mere  license  to  an  indi- 
vidual to  Bell  liquor.  Such  a  license  is  de- 
fined by  the  Standard  Dictionary,  "In  munic- 
ipal law,  an  official  permit  to  carry  on  a 
business  not  otherwise  allowed;**  and  by 
Webster:  "A  formal  permission  from  the 
proper  antborltleB  to  perform  certain  acts  or 
to  carry  on  a  certain  business  which  without 
such  permission  would  be  iU^al;  also  Oie 
document  embodying  such  permission,  as  a 
license  to  preach,  to  practice  medicine,  to  sell 
gunpowder  or  Intozicatliw  Uquors." 

Among  the  refer^ces  In  Words  and  Phras- 
ea  jQdidally  Defined,  ttie  following  appear 
In  volume  6,  p.  tSOSA :  "In  DllL  Mun.  Corp. 
(4tb  Ed.)  I  307,  it  Is  said  that  in  this  country 
tile  word  *ordlnance'  is  limited  in  Us  applica- 
tion to  the  acta  or  regulations  In  the  nature 
of  loc^  laws,  passed  by  the  i»roper  assembly 
or  governing  body  of  Qm  corporation.  An 
'ordinance*  means  a  local  law  prescribing  a 
general  and  permanent  mle.  (Stlzens*  Gas 
A  Mining  Oo.  t.  Town  of  Elwood,  114  Ind. 
832, 16  N.  a  624,  626;  Shottock  v.  Smith,  6 
N.  D.  166,  68  N.  W.  11.  An  ordinance  Is 
In  the  nature  of  a  local  statate.  •  *  • 
Erlscm  T.  Chicago,  St  M.  4;  O.  B.  Co.,  46 
Ailnn.  870,  376*  48  N.  W.  6,  U  L.  B.  A.  434. 
The  word  'ordinance,'  as  aindlcable  to  the  ac- 
tion of  a  municipal  corporation,  shonld  be 
deemed  to  mean  local  laws  passed  1^  tlie  gov- 
erning body,  ^nie  Le^Blatnre  of  the  state 
passes  laws  and  makes  rolea  for  the  govern- 
ment of  Its  procedure.  So  a  municipal  cor- 
poration passes  laws,  called  'ordinances,*  and 
CTacts  rules.  Tlie  same  distinction  that  exists 
between  laws  and  mles  made  by  the  Legisla- 
ture shonld  be  held  to  exist  between  rules 
and  ordnances  enacted  by  a  municipal  cor- 
poration. Armatage  v.  Fisher,  74  Hun,  167, 
26  N.  Y.  Supp.  364,  367.*' 

In  the  note,  Dillon's  Municipal  Corpora- 
tions, vol.  1,  p.  384,  It  is  stated  that :  "A  res- 
olution Is  an  order  of  the  council  of  a  spe- 
cial and  temporary  character;  an  ordinance 
prescribes  a  permanent  rule  of  condnct  or 
government  Blanchard  v.  Blssell,  11  Ohio 
St  96,  103." 

In  my  opinion  the  power  of  the  dty  council 
Is  absolute  under  the  special  provision  of 
section  10,  art  12,  of  the  charter,  which  au- 
thorizes the  council  "to  fix,  impose  and  col- 
lect a  license  tax  on,  r^ulate,  prescribe  the 
location  of  or  suppress  any  and  all  places 
where  Intoxicating  drinks  are  sold  or  given 
away.'*  It  is  apparent  that  by  so  specifical- 
ly giving  the  control  of  such  licenses  to  the 
council,  and  providing  that  elections  may  be 
called  for  the  submission  to  the  Voters  of 
proposed  ordinances,  without  stattng  either  in 
the  section  relating  to  ordinances  or  as  a  pro- 


viso to  the  one  relating  to  licenses  that  an 
election  may  be  called  to  determine  whether 
licenses  stiall  be  Issued,  the  Legislature,  un- 
der the  usual  definitions  and  dlstinctiona, 
treated  "ordinance"  as  distinct  from  "licens- 
es" and  made  no  provision  for  an  election  re- 
garding them. 

In  McQulllln  on  Municipal  Corporations, 
vol.  1,  p.  825,  it  Is  said  that:  "Where  the 
grant  conferring  the  power  Is  a  complete 
enactment  within  itself,  the  provision,  wheth- 
er charter  or  statutory,  becomes  self-enforc- 
ing, and  therefore  legislation  by  ordinance 
Is  not  required." 

If,  contrary  to  the  will  of  the  dty  council, 
the  relator  may  force  the  calling  of  a  special 
election,  every  other  applicant  who  Is  denied 
such  a  license  may  also  demand  or  require 
the  calling  of  a  special  election.  If  a  dty 
liquor  license  were  held  to  be  a  dty  ordi- 
nance or  municipal  law,  in  order  to  be  con- 
sistent it  would  be  necessary  to  hold  that  9. 
county  or  state  liquor  license  Is  a  state  law, 
and  any  person  who  is  refused  a  state  liquor 
license  under  the  statute  providing  for  the 
Issuance  of  such  licenses  could  by  referen* 
dum  demand  submission  at  a  state  election 
of  the  question  whether  he  should  be  granted 
a  license. 

Under  our  statute  and  dedsionB  It  Is  well 
settled  that  a  license  may  be  revoked.  Wal- 
lace V.  City  of  Reno,  27  Nev.  71,  73  Pac.  528, 
63  L.  B.  A.  337.  103  Am.  St  Bep.  747.  If  a 
llc^se  were  considered  as  an  ordinance  or 
law  which  could  be  passed  and  enforced  by 
referendum  votc^  the  further  question  might 
arise  whetha  any  person  whose  license  had 
been  revoked  by  proper  author!^,  or  had 
expired  at  the  end  of  the  g'uarter  If  a  .dty 
or  county  license,  or  at  the  expiration  of  a 
year  If  a  state  license,  would  have  the  right 
by  referendum  to  ask  the  voten  at  an  elec- 
tkm,  dl7*  county,  or  states  to  determine 
whether  ids  license  dunild  be  restored  or  a 
new  one  granted  to  him,  and  we  might  soon 
baTe  a  long  list  of  ordinances  and  munld- 
pal  and  state  laws  carried  or  rejected  at 
numerous  expensive  elections,  which  when 
passed  would  be  nothing  more  than  licensee 
as  commonly  understood,  and  the  Issuance  of 
whldi  to  any  Individual  is  witldn  the  detail 
and  routine  work  of  the  dty  coundl,  under 
the  ordinances  and  laws  of  a  general  nature 
relating  to  such  Uoensea 


BOABD  OF  COM'BS  OF  CBOOK  OODNTT 

V.  MULHOLLAND. 
(Supreme  Court  of  W^^oming.    Nov.  10,  1913.) 

L  CoTiHTiBS  a  16*)— Division— Effect. 

Where  CampbeU  county  was  carved  out  of 
Crook  and  Weston  counties  under  Act  Feb:. 
13,  1911  (Laws  1911,  c  14),  section  2  of  which 
provided  that,  until  it  shall  have  organized  and 
elected  county  officers,  all  portions  of  Camp- 
bell county  ehall  belong  to  and  be  a  part  of 
Crook  and  Weston  counties  for  all  revenue  and 


•For  othtr  cam  sm  nnw  topic  and  wetUA  NUMBBB  la  Dm.  Die  *  An.  Dlf.  Kejr-No.  Bvrtw  ft  SUp'r  IndoxM 


Digitized  by 


Google 


Wja.) 


BOARD  OF  OOM'BS  t.  MDLH0LI«AND 


113 


other  parposM,  t3ia.t  poPtioD  of  Campbell  conn- 
tr  \jing  within  Crook  connty  mast,  until  the 
board  saperriaoTs  ifl  dcly  elected  and  quali- 
fied, be  coondered  aa  a  part  of  Crook  connty  In 
determining  the  etatos  of  that  county,  aocord- 
ing  to  the  assessed  valoation  of  the  propert? 
therein;  this  conclusion  being  strenetfiened  ia 
view  of  Gomp.  St  1910,  |  1068,  declaring  that 
a  new  count;  shall  be  deonad  organised  when 
a  majority  of  the  board  of  oommfiskaiers  have 
been  elected  and  qualified. 

[Ed.  Note.— For  other  cases,  see  Counties 
Cent  Dig;      12-lS;  Dec  Dig.  {  16.*] 

2.  OOtnmU  d  46*}  —  0FFICIB8  —  OOHFKNSA- 

non. 

Where  plaintiff  in  error  was  elected  as 
assessor  of  Crook  connty  in  November,  1912, 
and  qnalifled  In  the  following  January,  and  the 
assessed  valoation  of  the  property  therein  for 
Uie  precedii^f  year  was  over  $5,000,000,  faia  com- 
pensation mnst  be  computed  on  the  basis  that 
Crook  conn^  was  a  county  of  the  first  class, 
notwithstanding  a  large  part  of  the  territory 
of  tlw  county  went  Into  Campbell  county  upon 
the  qualification  of  the  board  of  supervisors  of 
iliat  County  elected  at  the  same  election ;  for  a 
change  In  the  assessed  valuation  of  a  county, 
occurring  after  the  election  of  a  county  oflBcer, 
doat  not  affect  hia  cnnpensation. 

[Ed.  Mote.— For  other  cases,  see  Counties, 
Cent  Dig.  i  64;  Dec  Dig.  |  46.*] 

Bnor  to  District  Court,  Crook  County; 
Cazn^  H.  Patmelee,  Judge. 

Action  by  B.  U  HoUiollajid  against  the 
Board  of  County  Commisslonerg  of  Crook 
County.  There  was  a  judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Harry  P.  Ilsley,  of  Sondonce,  for  plaintiff 
la  error.  Bl  C.  Raymond,  of  Sundance  for 
defendant  in  error. 

BEARD,  J.  This  action  was  brought  by 
UnlhoUand  against  the  Board  of  County 
CommlfisionerB  of  Crook  county  to  recover 
925,  which  he  claimed  as  a  balance  due  him 
as  salary  as  county  assessor  of  said  county 
for  the  month  of  April,  1913.  The  cause 
was  tried  to  the  district  court  of  Crook  coun- 
ty and  Judgment  rendered  in  favor  of  plain- 
tiff, and  defendant  appeals. 

[1]  The  only  question  to  be  determined  In 
tbe  caae  is  whether  Crook  county  was,  on 
November  6,  1912,  the  date  of  the  general 
election  in  that  year  at  which  Mulholiand 
was  elected  assessor  of  that  county,  a  county 
of  the  first  or  of  the  second  class.  If  It  was 
then  a  connty  of  the  first  class  the  Judgment 
was  right  The  case  was  submitted  upon  the 
following  agreed  statement  of  facts:  "First 
That  the  L^islatore  of  Wyoming,  by  an  act 
an>rored  February  13, 1911,  formed  the  coun- 
ty of  Campbell  out  of  Crook  and  Weston 
counties,  and  fixed  Its  boundaries.  Second. 
That  the  people  living  within  that  part  of 
Crook  connty  now  known  as  Campbell  coun- 
ty voted  at  a  special  election  held  In  July, 
1911,  tir  become  a  separate  county,  to  be 
known  as  CampbeU  connty.  Third.  That  at 
the  general  tieetlon  held  on  tbe  6th  day  of 
NoTtfobw,  W12t  said  connty  of  CampbeU 
^eeted  connljr  officers,  indndlng  the  Board 
of  County  Comndaslonen.   Fourth.  That  the 


majority  of  said  Board  of  County  Ctmunla- 
slonera  of  Campbell  county  so  elected  quali- 
fied on  the  first  Mtmday  In  January,  1913. 
FifOi.  That  the  plaintiff  herein,  B.  L.  Mul- 
holiand, was  duly  tiected  connty  assessor 
of  Crook  county,  Wyo.,  on  'the  6tb  day  of 
November,  1912,  and  qualified-  as  sndti  asses- 
sor oh  the  7th  day  of  January,  1918.  Blxth. 
That  the  assessed  valuation  of  Crook  coun- 
ty ftw  the  year  1912  was  97.096,119.  and  that 
the  part  belonging  to  the  old  county  of  Crook, 
as  near  as  can  be  ascertained,  was  ¥4,356,126, 
and  the  part  belonging  to  that  part  of  Crook 
county  now  known  as  Campbell  county,  as 
near  as  can  be  ascertained,  was  $3,749,993. 
Seventh,  'niat  all  the  expenses  incurred  by 
that  part  of  Crook  county  now  known  as 
Campbell  county  prior  to  the  first  Monday 
in  January,  1913,  except  the  expenses  of  the 
special  election  held  in  July,  1911,  were 
chafed  to  and  paid  by  Crook  connty." 

It  is  conceded  by  counsel  for  the  respective 
parties  In  their  briefs  that  the  law  in  force 
at  the  time  of  Mulholland's  election  provided 
that  counties  having  an  assessed  valuation 
of  more  than  $5,000,000  were  counties  of  the 
first  class.  But  counsel  for  plaintiff  in  er- 
ror contends  that  as  Crook  county  was  di- 
vided and  a  part  of  Its  territory  taken  to 
form  Campbell  county,  the  assessed  valua- 
tion of  the  part  so  taken  should  be  de- 
ducted from  the  assessed  valuation  of 
Crook  co^mty,  for  the  year  1912,  which 
would  leave  it  a  connty  of  the  second  class. 
We  do  not  agree  with  that  contention.  Sec- 
tion 2  of  the  act  of  February  13,  1911,  pro- 
vided: "Until  such  time  as  said  county  of 
Campbell  shall  have  organized  and  elected 
county  officers,  as  provided  by  law,  and  the 
said  officers  shall  have  duly  qualified,  all 
such  portions  of  said  county  as  at  the  time 
of  the  passage  of  this  act,  belong  to  and  are 
a  part  of  Crook  and  Weston  counties,  re- 
8i>ectlvely,  shall  remain  a  part  of  said  coun- 
ties respectively,  for  Judicial,  revenue  and 
election  purposes,  including  represratatlon 
In  the  Ijeglslature."  Certainly  the  term 
"revenue  purposes"  as  there  used  Includes 
the  assessment  of  property  for  taxation ;  and 
no  method  is  provided  for  sutdi  assessment, 
prior  to  the  complete  oi^anlzatlon  of  the  new 
county  by  the  election  and  qualification  of  its 
officers,  other  than  as  a  part  of  the  parent 
county.  Again,  by  section  1058,  Comp.  Stat 
1910,  it  is  provided,  when  a  majority  ot  the 
county  commissioners  of  the  new  county  have 
been  elected,  and  have  qualified  and  entered 
upon  their  duties,  such  couuty  shall  be  deem- 
ed and  held  to  be  organized.  We  think  It 
quite  clear  that,  for  the  purpose  of  assess- 
ment, Crook  county  was  not  affected  by  the 
act  creating  Campbell  county  until  the  lat- 
ter completed  its  organization,  and  that  the 
assessed  valuation  of  Crook  county  for  1912 
Included  all  property  located  and  situated 
within  its  boundaries  as  such  boundaries 
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were  established  prior  to  the  act  of  February 
13.  1911. 

[2]  By  section  1150,  Comp.  Stat  1910,  It  Is 
proTtdted:  "The  assessed  valuation  of  a  coun- 
ty for  purposes  of  classification  for  compensa- 
tion of  Its  officers  shall  be  ascertained  by  a 
reference  to  the  assessment  last  made  before 
the  election  or  appointment  of  the  county  of- 
ficer aifected  thereby."  In  this  case  that 
was  the  assessment  for  1912 ;  and  It  1b  the 
rule  In  this  state  that  a  change  In  the  as- 
sessed valuation  of  a  county  occurring  after 
the  election  of  a  county  officer  does  not  af- 
fect bis  compensation.  Board  of  Commission- 
ers V.  Bums,  3  Wya  691.  29  Pac.  894.  30  Pac. 
415;  Guthrie  v.  Com'rs  of  Converse  Co.,  7 
Wyo.  95.  50  Pac.  229.  It  b^g  shown  by 
the  agreed  statem^t  of  &cts  In  this  case 
that  the  assessed  valnatloa  of  Crook  county 
on  November  6,  1912,  the  date  of  Mulhol- 
land's  election  as  assessor  for  said  county, 
was  more  than  $6,000,000,  Crook  county  was 
then  a  county  of  the  first  class,  and  he  was 
and  Is  entitled  to  the  salary  fixed  by  law  for 
assessors  of  counties  of  the  first  class.  Being 
of  the  opinion  that  the  case  was  correctly 
decided  by  the  district  courts  the  Judgment 
is  affirmed. 

Affirmed. 

SCOTfT,  a  J.,  conenn.  POTTBB,  3h  bdns 
lU,  did  not  sit 


^ATB  T.  BTLBS. 
(Supreme  Court  of  Wyoming.   Nov.  1913.) 

1.  COUICBBCB  (I  40*>— iNTIBSTAn  COMimOB 

— What  Constitutbs. 

A  nonreBident  who  solicits  orders  among 
reddeDta  of  the  stete  for  vehicles  manufactured 
in  another  state,  which  arc  to  be  delivered 
after  the  orders  are  procured,  subject  to  the 
approval  of  the  foreign  seller,  u  engaged  in  in- 
terstate c<»amerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
CenL  Dig.  H  29.  30;  Dec.  Dig.  |  40.*] 

2.  COUUBBCK  ({  66*)— INTKBSTATK  OOHUEBOK 
— BUBDBKS. 

Itinerant  Vendor's  Act  (Comp.  St  1910, 
$S  2844-2850),  defining  an  itinerant  vendor  as 
any  person  who  engages  In  itinerant  or  tran- 
sient business  in  the  state,  traveling  about  from 
place  to  place  selling  manufactured  goods,  and 
providing  that  it  shall  not  apply  to  commercial 
agents  and  travelers  selling  to  merchants,  or 
to  book  agents,  or  to  sales  of  produce  grown  by 
tbe  seller,  and  that  every  itinerant  vendor  l>e- 
fore  doing  business  shall  obtain  a  license  under 
penalty  of  fine,  is  ODConstitutional,  being  in 
violation  of  Const  U.  S.  art.  1.  |  8,  giving  Con- 
gress the  power  to  regulate  commerce  among  the 
several  states,  because  applying  to  sales  made 
In  the  business  of  Interstate  commerce  by  for- 
eign agents  who  solicit  orders  from  individuals. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  i  111 ;  Dec.  Dig.  i  66.*3 

S.  COHUVBCB  (S  77*)— Intebstatb  COIOOBOB 
— iKSPBCnON  IiAW. 

The  Itinersnt  Vendor's  Act  (Comp.  St 
1910.  IS  2844-2850).  requiring  "itinerant  ven- 
dors.'* which  term  includes  any  person  engag- 
ing in  itinerant  or  transient  business  in  selling 


manfactured  goods,  wares,  or  merchandise,  to 
obtain  a  license  before  exposing  ids  goods  for 
sale,  is  In  violation  of  Const  U.  S.  art  1-.  1 10, 
declaring  that  no  state  shall,  without  the  con- 
sent of  Congress,  lay  any  imposts  or  duties  upon 
exports  or  unports,  except  as  may  be  absolutely 
necesssry  for  ezecnting  its  inspection  laws.  In 
so  tar  as  it  applies  to  sales  by  agents  of  goods 
manufactured  in  a  foreign  state;  there  being 
no  provision  in  the  set  tax  any  inspection 
whatever. 

[Ed.  Note.— For  other  cases,  see  Commare^ 
Cent  Dig.  U  61-70;  Dea%  1  77.*] 

Beserved  Questions  from  District  Gonrt, 
Sheridan  County;  Carroll  H.  Parmelee,  Judge. 

C.  A.  Bylee  was  indicted  for  a  violation 
of  the  Itinerant  Vendor's  Act  On  reserved 
questions.  Act  held  unconstitutional. 

D.  A.  Preston,  Atty.  Gen.,  for  the  State. 
A.  C  "Lyon,  of  Grinnell,  Iowa,  and  H.  W. 
Nichols,  of  Sheridan,  for  defendant 

SCOTT,  a  J.  On  October  12,  1912,  an  in- 
formation was  filed  in  the  district  court  of 
Sheridan  county  which,  omitting  the  caption, 
signature,  and  verification.  Is  as  follows: 
"Comes  now  D.  L.  Gogerty,  county  and  pros- 
ecuting attorney  of  the  county  of  Sheridan 
and  state  of  Wyoming,  and  in  the  name  and 
by  the  anthori^  of  tbe  state  of  Wyoming, 
informs  the  court  and  gives  tbe  court  to  un- 
derstand that  O.  A.  ^lea,  late  of  the  county 
aforesaid,  tm  or  abont  the  6th  day  of  Octo* 
ber  A.  D.  1912,  at  the  county  of  Sheridan  in 
the  state  of  Wyoming,  did  expose  and  offer 
for  sale  unlawfully  manufactured  goods,  to 
wit,  boggles  and  vehicles  as  an  Itinerant 
vendor,  without  having  first  itrocnred  a  li- 
cense from  Sheridan  county,  Wyo.,  where 
said  goods  were  exposed  and  offered  for  sale, 
contrary  to  the  ftnrm  of  the  statute  In  such 
case  made  and  provided,  and  against  the 
peace  and  SlgoUy  of  the  state  of  Wyoming." 

The  case  was  submitted  to  the  trial  court 
upon  an  agreed  statement  of  fkcts  and  mo- 
tion by  the  defendant  for  Judgment  and  dis- 
missal of  the  case  upon  such  agreed  state- 
ment, opon  tbe  ground  ot  the  allied  nn- 
constitutlonaUty  of  the  statute  under  which 
the  prinecutlon  was  Instttnted,  and  tlie  trial 
court,  finding  that  Important  and  difficult 
constitutional  questions  were  involved,  re- 
served those  questions  to  this  court  The 
agreed  statement  of  facts  Is  as  follows,  vln- : 

"It  la  hereby  mutually  stipulated  and 
agreed  that  the  fallowing  are  and  may  be 
considered  by  the  court  as  the  facts  in  this 
case,  which  facts  may  be  taken  to  have  been 
proven  by  competent  evidence:  The  defend- 
ant C.  A.  Byles,  is  a  citizen  and  resident  of 
the  state  of  Texas,  and  is  employed  on  a  sal- 
ary and  not  on  commission,  by  the  Spaulding 
Mannfacturing  Company,  whose  factory  and 
principal  place  of  business  is  situated  at 
Grinnell,  Poweshiek  county,  Iowa,  where 
they  are  engaged  in  the  manufacture  and  sale 
of  buggies,  carriages,  and  automobiles,  the 
said  Spaulding  Manufacturing  Company  be- 
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\ng  a  colMirtiieTBblp,  all  the '  memben  of 
wUdi  are  titixaaa  and  raddente  of  tbe  state 
of  lows.  The  daffindan^  ^les,  was,  at  tbe 
time  ct  bis  arreM,  employed  as  a  foreman  or 
anparfnteideiit  of  a  fOnse  conalatliig  of  ftmr 
sttesmea  or  cannuaera  oniAoyed  by  said 
Spanldins  Manntactorlng  Company,  said 
saiemen  or  canraaawa  being  engaged  In 
tiaTeUng  abont  throughout  Sheridan  ootm^, 
Wyo^  and  adjoining  counties,  canvaaBLng  and 
ttUng  orders  for  the  fatnre  delivery  of  ve- 
hicles. Each  salcBinan  or  canvasser  carried 
with  Mm  one  or  more  sample  vehicles,  as 
well  as  a  catal<^e^  Ulostratlng  many  other 
styles,  which  samples  and  catalognee  were 
exhltdted  to  proepectiTe  customers.  Upon 
flodlng  a  purchaser  the  salesman  or  canvass- 
er took  the  wiitteai  order  of  the  customer 
for  ft  vdilde  like  the  sample  exhibited,  or  the 
style  shown  in  the  catalogue,  said  order  pro- 
Tiding  that  the  vehicle  purchased  would  be 
dellTered  at  -the  residence  of  the  purchaser 
within  SO  days,  or  as  soon  as  transportation 
would  permit ;  the  salesman  at  the  same  time 
taUug  either  money  or  notes  in  payment  of 
the  purchase  price.  No  vehicle  was  deliver- 
ed tqr  any  salesman  or  canvasser  at  the  time 
that  the  order  was  taken  therefor.  The  or- 
Aera  thus  taken  by  the  various  salesmen  or 
canvassers  were  turned  over  to  their  super- 
faitendent  or  foreman,  O.  A.  Byles,  the  de- 
fendant in  this  case,  who  looked  up  the  rep- 
utation and  financial  respoi^billty  of  the 
porchaser,  and,  if  found  to  be  satisfactory, 
directed  that  tbe  order  be  filled  and  the  ve- 
hlde  delivered  in  pursuance  thereof.  The 
Spa  aiding  Manufacturing  Company  had  a 
ffew  vehlclee  manufactured  by  than  In  Orin- 
nell,  Iowa,  which  were  under  the  charge  of 
tbe  defendant,  Byles,  In  a  storage  warehouse 
In  Sholdan,  Wyo,  temporarily  occupied  for 
that  purpose,  the  nnmber  of  said  vehicles  so 
stored  being  not  to  exceed  15  or  20,  outside 
ot  Qiose  used  ezdusiTely  as  samples.  If  the 
defendant;  iByles,  had  no  v^cle  on  hand  in 
ssid  storags  wanhouse  oorresiibndlng  to  the 
styles  named  in  nSA  orders,  as  was  fre- 
qnently  the  case^  the  OTder  was  sent  directly 
to  the  factory  of  the  Spnnldliv  Manufactnr- 
lug  Ctmipany  at  Orinnd^  Iowa,  and  the  or- 
der was  filled  by  sending  a  yeiblcle  from  said 
tutoiy  In  Orlnnell,  Iowa,  consigned  to  them- 
aelves,  at  Sheridan,  Wyo.,  to  be  delivered  by 
the  defendant,  Byles,  er  under  bis  direction, 
to  the  respective  pnrdiasers,  in  pursuance  of 
Rch  orders.  If  the  detoidajit;  Byles,  had  on 
hand  in  the  storage  warehouse  In  Sheridan, 
Wjo.,  a  v^cle  corresponding  to  tbe  one  or- 
doed,  be  directed  that  the  order  be  filled, 
ud  tbe  Tcdiide  be  subsequently  delivered  to 
tbe  porchaser  from  the  said  storage  ware- 
house. All  sales  wm  made  snbject  to  the 
approval  of  the  Spanlding  Ifonufocturlng 
Oonmany  at  Orlnnell,  Iowa,  and,  even  after 
delivery.  If  disapproved  by  them,  the  ve- 
Mda  was  'pulled'  or  taken  back,  and  the  or- 
and  notes  or  cash  were  returned  to  the 


castomer.  No  ordos  were  tt^m  or  sales 
made  by  any  of  the  salesmen  or  canvassers, 
under  defendant  Bjleee  stqwrrisilon,  to  mer- 
diauts  or  dealers  in  vehicles,  but  all  sales 
were  made  to  Individual  users  or  consumers. 
The  defendant,  Byles,  personally  did  not 
sell  or  offer  to  sell  any  vehicles,  but- merely 
had  charge  of  the  force  of  salesmra  or  can- 
vassers, as  above  described.  Neither  the 
Spauldlng  Afonnfactnrlng  Company  nor  the 
d^dndant,  O.  A.  Byle^  had  a  store  or  per^ 
manent  place  of  business  in  Sheridan  county, 
Wyo.,  or  at  any  other  place  within  the  state 
of  Wyoming.  The  defendant,  O.  A.  Byles, 
was  arrested,  charged  with  a  violation  of 
the  law  of  Wyoming  known  as  the  'Itiner- 
ant Vendor  Act,'  being  sections  2844  to  2860, 
inclusive,  of  the  Compiled  Statutes  of  Wyo- 
ming of  1910,  t>elng  ciiapter  168  of  the  Ses- 
sion Ulwb  of  Wyoming  of  1909.  Said  stat- 
ute was  Senate  Bill  No,  76  of  the  Laws  of 
1909,  and  was  introduced  and  originated  in 
the  Senate  and  not  in  the  House  of  Repre- 
sentatives. If  the  defendant,  Byles,  or  his 
employers,  the  Spauldlng  Mhnu&cturlng  Com- 
pany, of  Grlnnell,  Iowa,  be  required  to  pay 
an,  annual  license  for  transacting  the  above- 
described  business  within  the  state  of  Wyo- 
ming, as  provided  for  in  said  statute,  the 
payment  of  such  license  fees  would  render 
their  businesB  unprofltabl^  and  entirely  pre- 
vent them  from  engaging  in  it  In  this  state. 
Nether  the  defendant,  C.  A  Byles,  nor  any 
of  the  salesmen  or  canvasseis  under  his  di- 
rection, nor  his  employers,  the  said  Spauld- 
lng Manufacturing  Company,  had  a  license 
to  transact  the  at>ove-descrit>ed  business  In 
Sheridan  county,  Wyo.,  as  required  by  said 
Itinerant  Vendor  Statute.  We  hereby  agree 
that  the  above  and  foregcdng  is  a  correct 
statement  of  the  facta  in  the  above-entitled 
cause.  (Signed]  A  C.  Lyon,  H.  W.  Nichols, 
Attorneys  for  Defendant  D.  U  Gogerty, 
Prosecuting  Attorn^  of  Sheridan  Oonnty." 

Tbe  firat  two  reserved  questions  are  as 
follows: 

'1.  Upon  tbo  agreed  statonent  of  facts 
filed  herein,  is  the  statide  known  as  the  Itin- 
erant Vendor's  Law,'  as  found  in  sections 
2844  to  28C0,  inclusive,  of  the  GompUed  Stat- 
utes of  ISIO,  unconstitutional  and  void  as 
an  interference  witb  and  an  attmpt  to  reg- 
ulate commrace  between  the  state  of  Wyo- 
ming and  tbe  several  otiier  states  in  viola- 
tion and  contravention  of  the  provisions  of 
section  8  of  article  1,  of  the  Constttntion 
of  the  United  States,  wherein  it  Is  provid- 
ed that:  'The  Congress  shall  have  power 
*  *  *  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states  and 
with  the  Indian  tribes'? 

"II.  Upon  said  agreed  statement  of  facts, 
is  said  statute  tmconstitoUonal  and  void  as 
In  violation  and  contravention  of  the  provi- 
sions of  section  10,  article  1,  of  the  Consti- 
tution of  tbe  United  States,  wherein  It  Is 
provided  that:  "No  state  shall,  without  the 
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consent  of  Oongress,  lay  any  Imposts  or  da- 
ties  upon  Imports  or  exports,  excepting  what 
may  be  absolutely  necessary  for  executing 
Its  inspection  laws'?" 

The  law,  the  constltntlonallty  of  which 
la  assailed,  Is  known  and  commonly  called  the 
"Itinerant  Vendor's  Act,"  and  was  enacted 
as  chapter  158,  S.  L.  1909,  at  page  219,  and 
incorporated  in  the  Compiled  Statutes  of 
1910,  sections  2844  to  2850,  inclusive. 

Section  2844  defines  the  term  "itlna'ant 
Tendor"  for  the  purposes  of  the  act  In  the 
following  language,-  viz.:  "The  term.  Itiner- 
ant vendor*  for  the  purpoae  of  this  act  shall 
mean  and  intrude  any  person,  eith«  princi- 
pal or  agent  who  engages  In  ^ther  an  Itinera 
ant  or  transient  tmsineaa  in  this  state,  either 
in  one  locality  or  in  traTeUng  about  the  state 
from  place  to  place  selling  manufactured 
goods,  wares  or  merchandiae,  and  it  shall  in- 
clude peddlera  and  hawkers,  and  also  those 
who  for  the  purpose  of  carryli«  on  their 
temporary  or  transieiit  business,  hire,  lease 
or  occupy  a  building,  structure,  tent,  car. 
boat,  vehicle  of  any  kind  for  the  exhibition 
or  sale  of  any  manufactured  goods,  wares, 
or  merchandise."  ^ 

Section  284S  is  as  foUows:  *The  provi- 
sions of  this  act  shall  not  apifly  to  commer- 
cial agents  or  travelers  selling  to  merchants 
In  this  state  in  the  usual  course  of  business 
or  to'  persons  BelUog  books,  papers  or  school 
supplies:  Provided,  this  act  shall  not  apply 
to  the  selling  of  fruits,  vegetables,  dressed 
meats  or  farm  products  when  sold  by  the 
grower  or  producer.  Except  that  as  In  this 
section  permitted,  It  shall  not  be  lawful  for 
anj*  persons  to  be  engaged  in  the  business 
of  Itinerant  vendor  as  defined  by  section 
2844,  unless  such  person  shall  be  duly  U- 
ceused  so  to  do  In  accordance  with  the  pro- 
visions of  this  act" 

Section  2846  provides  that  every  Itinerant 
vendor,  before  making  sale  of  manufoctured 
goods,  wares,  or  merchandise,  shall  first  pay 
for  and  obtain  a  license  from  the  county 
clerk  of  the  county  wherein  he  proposes  to 
sell  such  manufactured  goods,  wares,  or  mer- 
chandise. 

Section  2847  Is  as  follows:  "Every  person 
licensed  as  aforesaid  as  an  'itinerant  vendor* 
shall  post  his  name,  residence  and  the  num- 
ber of  his  license  in  a  conspicuous  manner 
upon  his  pack,  parcel,  or  vehicle,  or  in  a 
prominent  place  In  his  place  of  business,  and 
when  his  license  is  demanded  of  him  by  any 
county  officer,  magistrate,  sheriff,  deputy 
sheriff,  constable  or  police  officer,  he  shall 
forthn-lth  exhibit  it,  and  if  he  neglects  or  re- 
fuses to  do  60,  he  shall  be  subject  to  the  same 
penalties  as  if  he  had  no  license." 

Section  2848  provides  a  penalty  for  every 
"itinerant  vendor"  who  violates  the  foregoing 
sections,  and  is  as  follows:  "Every  'ittuerant 
vendor*  wlio  sells  or  exposes  for  sale  either  at 
public  or  private  sale,  in  any  county  in  this 
stat^  any  manufactured  goods,  merchandise^ 


fruits,  vegetables,  dressed  meats  or  farm  prod* 
ucts  without  first  having  procured  a  Uc«ise 
from  the  county  In  which  he  sells  or  exposes 
for  sale,  such  manufactured  goods,  wares  qt 
merchandise,  fftiits,  vegetables,  dressed  meats 
or  farm  products,  as  provided  for  In  this  act, 
shall  be  punished  by  a  fine  of  not  less  than 
fifty  dollars,  and  not  more  than  one  hundred 
and  fifty  dollara,  or  by  Imprisonment  In  the 
county  jail  for  a  period  of  not  less  than  ten, 
nor  more  than  ninety  days,  or  by  both  such 
fine  and  imprisonment" 

[t,  1]  It  is  contended  Qiat  tlie  act  ia  in  vi- 
olation of  the  interstate  commerce  clause  of 
the  Constitution  ot  the  United  States.  The 
agreed  statement  of  fbcts  shows  that  tiie  de- 
fendant was  in  fact  engaged  In  interstate 
commefce.  He  was  a  retddoit  and  idtisra  of 
the  state  ot  Texas,  and  all  of  bis  bnsineBS  in- 
volved the  sale  by  residoits  of  other  states 
to  cltiKens  of  this  state  of  goods  mannfac- 
tured  in  other  states,  the  delivery  of  which 
reanired  tiie  shipment  and  transportation  of 
vehicles  fnHu  ttte  state  of  Iowa  to  tiiis  state 
in  pursuance  of  the  conduct  of  sndi  bufllnen 
The  defradont  and  canvassers  under  his  di- 
rection solicited  orders  for  future  delivery  ot 
vehicles  like  the  sample  exhibited,  and  which 
orders  were  filled  In  most  instancra  by  shij>- 
ment  direct  from  the  factory  in  Orinnell, 
Iowa,  to  be  delivered  to  and  at  Qie  borne  of 
the  purdiaser  in  this  state.  The  statate  lias 
to  do  with  Interstate  commerce  business,  and 
In  requiring  a  license  to  be  paid,  not  for  the 
purposes  of  inspection,  which  would  be  in  the 
nature  of  a  police  regulation,  lays  a  burden 
upon  such  business.  It  was  so  held  In  prin- 
ciple by  this  court  in  State  v.  WiUingham,  9 
Wyo.  290,  62  Paa  797,  52  I*  B.  A.  198,  87 
Am.  St  Rep.  948,  In  which  Willlngham,  the 
defendant  was  prosecuted,  convicted,  and 
fined  within  the  provisions  and  for  the  viola- 
tion of  an  ordinance  of  the  city  of  Cheyenne, 
which  made  It  unlawful  for  any  person  to 
keep  a  store  or  sell,  vend,  or  retail  any  goods, 
wares,  or  merchandise  without  being  first  du- 
ly authorized  by  a  license,  as  provided  in  the 
ordinance,  and  excepting  from  the  require- 
ments of  the  ordinance  all  persons  engaged 
in  the  sale  of  goods,  wares,  and  merchandise 
who  pay  an  annual  tax  upon  such  goods, 
wares,  or  merchandise,  assessed  according  to 
the  revenue  laws  of  the  city,  and  also  excit- 
ing from  such  ordinance  all  traveling  agents 
who  sell  exclusively,  by  sample  or  otherwise, 
to  regular  merchants  doing  business  in  that 
city.  The  ordinance  was  held  void  because 
in  violation  of  the  interstate  commerce  clause 
of  the  Constitution  of  the  United  States,  fol- 
lowing Clements  v.  Town  of  Gasper,  an  earli- 
er-decision of  this  court  reported  in  4  Wyo. 
495,  35  Pac.  472.  These  cases  establish  the 
rule  of  decision  in  this  court  that  a  munid- 
pal  ordinance  which  lays  a  burden  upon  In- 
terstate commerce  must  be  held  unconstitu- 
tional and  void,  and  it  follows  that  a  statute 
which  does  the  same  tiling  must  likewise  be 
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held  nncoiistltutlonal.  Upon  the  agreed  state- 
ment of  tkctB  we  are  of  the  oidnUm  tliat  tbe 
first  Interrogatory,  as  to  whether  the  statute 
iinda>  wtilch  the  iHYMecutioii  la  songht  to  be 
maintained  U  nnooDstltntUmal  and  void,  must 
be  answoed  In  Oie  affirmatlTe.  We,  there- 
fore, answer  said  drat  qoestion,  "Tes." 

[1]  1m  the  statute  nnder  cimslderatiiKi  wlttk- 
In  the  Inhibition  of  section  10  ot  article  1  at 
theCcmstltntion  of  tlie  United  SUtes.  where- 
in It  Is  provided  that:  "No  state  ahaU,  wlth- 
oat  the  consent  of  Congress,  lay  any  Imposts 
or  datles  upon  imiMxrts  or  exports,  excepting 
what  may  be  absolutely  necessary  for  execut- 
ing its  Infection  laws"?  There  is  no  provl- 
don  in  the  law  for  inspection.  There  Is  no 
[oetense  that  the  niaaafactured  goods  here 
shipped  Into  the  state  should  be  inspected. 
They  do  not  fall  within  the  class  covered  by 
any  statute  or  police  or  health  regulation  of 
the  state.  The  right  to  levy  tax  to  enforce 
inspectioii  laws  Is  expressly  excepted  from 
the  inhibition  of  the  Constltntlon  but  the  act 
does  not  measure  up  to  the  requirement  of 
that  provision.  The  sole  and  only  effect  and 
operation  of  the  law  Is  to  lay  a  burden  or 
duty  upon  goods  manufactured  In  and  Im- 
ported from  a  sister  state  into  this  state,  and 
for  that  reason  we  are  of  the  opinion  that  the 
law  is  alao  unconstitutional  under  section  10, 
arUcIe  1  of  the  Constitution  of  the  United 
States.  We  therefore  answer  the  second 
qnestlon,  "Tes." 

Having  upon  the  grounds  and  for  the  rea- 
sons stated  found  the  statute  unconstitution- 
al, it  would  make  no  difference,  in  so  far 
as  this  attempted  prosecution  is  concerned, 
whether  the  statute  is  violative  of  other  con- 
stltotional  provisions  or  not,  and  for  that 
reuson  we  deem  it  unnecessary  to  set  out  and 
dlscoss  or  answer  any  or  either  of  the  other 
reserved  questions,  and  we  therefore  return 
them  unanswered  to  the  district  court  ot 
Sheridan  county. 

BEARD,  X,  concurs.  POTTER,  being 
in,  did  not  participate  In  this  opinion. 


PDOET  SOUND  ELECTRIC  RT.  t.  CAR- 
STBNS  PACKING  CO. 

(Sapreme  Court  of  WashinfrtOD.   Nov.  5,  1913.) 

t  Appeal  ahd  Ebror  (|  1002*)— Jvdoubnt 
(I  199*) — Rsnsw— VinmoT  —  GonixicTZNO 

A  verdict  baaed  on  conflicting  evidence  will 
Bot  ordinarily  be  distarbed  on  appeal,  nor  will 
the  lodgment  be  ordered  noo  obstante  veredicto. 
_[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8936-3937:  Dec.  Dia.  | 
1002  ;*  Judgnent,  CmU  Dig.  ||  307-376;  Dec. 
Dig.  1 

2.  CoirrHACTS  ({  3^*1— Rklsvanct. 

Where,  in  an  action  for  the  coat  of  repair- 
ing certain  cars  belonging  to  defendant  which 
vers  damaged  in  a  wreck  oo  plaintiff'a  rail- 
■"otd,  It  was  undisputed  that  plaintifTs  traffic 
maaager  had  complained  that  the  cars  handled 


for  defendant  Were  not  being  properly  loaded, 
and  that  plaintiff  would  dedine  turther  ebip- 
ments  unless  the  fault  was  corrected,  and  the 
cara  were  loaded  and  sealed  by  defendant  with- 
out plaintiff's  intervention,  the  court  properly 
excluded  an  offer  of  proof  that  the  plana  of 
the  cars  were  approved  by  plaintiff  through  its 
officers  at  the  time  they  were  constructed,  which 
was  prior  to  the  time  they  were  wrecked. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  IMg.  H  1006. 1781-1781,  1788-1708, 1800, 
1811-lCa4,^lT,  1818;  Dec  Dig.  | 

3.  EVIDEKCB  (I  131*)— Snai^AB  OCCDBBRNCBS. 

Where  certain  private  cars  belonging  to  de- 
fendant were  wrecked  while  being  transported 
on  plaintiff's  road,  and  plaintiff  daimea  that 
the  transportation  of  the  cars  was  dangerous 
because  they  were  not  properly  loaded,  evidence 
that  another  railroad  company  had  handled  the 
cars,  similarly  loaded,  over  another  traek  on 
an  average  of  once  a  month  for  two  years  waa 
properly  excluded;  there  being  no  attempt  to 
show  that  the  conditiona  on  the  two  roads  were 
simitar. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  890-402;  Dec.  IMg.  1 181.*] 

Departmoat  1.  Appeal  from  Superior 
Court,  Pi&KB  County;  Ernest  M.  Card, 
Judge. 

Action  by  the  Pnget  Sound  Electric  Rail- 
way against  the  Caratens  Packing  Company- 
Judgment  for  platntM^  and  defendant  ap- 
peals. Affirmed. 

Fletcher  &  Evans,  of  Tacoma,  for  appel- 
lant J.  A.  Shackleford  and  F.  D.  Oakley, 
both  of  Tacoma,  for  appellee. 

CHADWICK,  J.  Plaintiff  brought  this  ac- 
tion to  recover  the  sum  of  $566.70  for  repair- 
ing certain  cars  belonging  to  the  defendant 
and  which  were  damaged  in  a  wreck  oa 
plaintiffs  road.  Defendant  counterclalmed, 
setting  up  that  the  cars  were,  when  damaged, 
In  the  exclusive  control  of  the  plaintiff  and 
that  the  wreck  was  caused  through  the  fault 
of  the  plaintiff,  and  asked  damages  for  the 
meat  products,  with  which  the  cars  were 
loaded,  in  the  sum  of  $1,034.88.  Upon  is- 
sue fairly  Joined,  and  under  Instructions  that 
were  not  excepted  to,  a  Jury  found  in  favor 
of  plaintiff,  upon  which  Judgment  was  en- 
tered, and  defendant  has  appealed. . 

[1]  Contending  that  there  is  no  evidence  to 
sustain  the  verdict,  cotmsel  Invitee  us  to  re- 
view the  testimony.  This  we  have  done  and 
find  a  substantial  conflict  Under  the  settled 
practice  In  this  court,  the  verdict  of  a  Jury  in 
such  cases  will  not  ordinarily  be  disturbed, 
nor  will  a  Judgment  be  ordered  non  obstante 
veredlcta 

[2]  Appellant  songht  to  show  that  the  plans 
of  the  cars  were  approved  by  the  plaintiff 
through  Its  officers  at  the  time  they  were 
constructed.  The  offer  was  excluded  by  the 
court  fw  the  reason  that  the  approval,  if 
given,  vras  given  long  before  the  cars  were 
wrecked.  This  ruling  was  correct  when 
con^dered  in  the  light  of  the  undisputed  ftiet 
that  respondent's  trafllc  manager  liad  com- 
plained that  the  cars  handled  by  the  company 
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for  appellant  were  not  being  loaded  properly 
in  tbat  the  loads  were  insufficiently  braced 
and  that  respondent  wonld  decline  further 
shipments  unless  the  lanlt  was  corrected. 
The  trafBc  manager  testified  that  appellant 
promised  to  thereafter  load  the  cars  with 
sufficient  braces  to  prevent  any  side  motion 
of  the  loads,  which  consisted  of  halves  of 
beef  suspended  from  the  roof  of  the  car.  Ap- 
pellant's agent  denied  that  he  had  so  prom- 
ised, but  the  Jury  has  settled  the  dispute  In 
favor  of  respondeat  When  the  further  fact 
that  the  cars  were  loaded  and  sealed  without 
the  intervention  of  the  respondent  la  con- 
sidered, it  is  certain  that  the  court  was  with- 
out fault  in  rejecting  the  offer. 

[3]  It  is  also  assigned  as  error  that  the 
court  refused  to  permit  a  witness  to  testify 
that  the  Great  Northern  Railway  Company 
had  handled  the  ears  in  controversy  over  an- 
other track  on  an  averse  of  once  a  month 
for  at  least  two  years ;  the  manner  of  load- 
ing being  the  same.  No  attempt  was  made  to 
show  that  conditions  were  at  all  similar. 
Any  inference  whldi  the  Jury  might  draw 
from  the  fact,  if  proven,  would  not  liave  liad 
the  sustaining  grace  of  indicating  a  probaUl- 
ity.  On  the  other  hand,  the  record  affirma- 
tively Ounn  that  rexy  few  roads  "have  the 
condltioiui  that  we  <re8pondent)  have  in  the 
operation  of  cars.  The  curves  are  greater 
here  and  their  condltitHu  of  aide  wash  are 
not  so  great  as  on  this  road.** 

Other  errors  are  assigned  m  the  admission 
of  testimony.  The  matters  complained  of 
were  competent  The  objectlcms,  In  our  Judg- 
ment go  to  the  weight  rather  than  to  the 
materiality  of  ttie  testimony,  and  It  was 
properly  admitted.  We  find  the  remaining 
assignments  without  merit  in  the  light  of  the 
verdict 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  GOSB^  BIAIN,  and  BL- 
LIS,  JJ.,  concar. 


OLSON  LAND  CO.  v.  CITT  OF  SEATTLE 
etal. 

(Supreme  Court  of  Washington.  Oct  26. 1913.) 

1.  BvzoBKoi  ({  387*)— Parol  Evidence— Or- 

nOIAL  SUBVET  OB  PLAT. 

An  official  sarvey,  map,  or  plat  of  a  city 
addition,  recorded  in  the  proper  office,  and  show- 
ing the  boundaries  of  a  city,  cannot  be  contra- 
dicted, impeached,  or  invuidated  by  parol  or 
other  extrinsic  evidence;  evidence  aliunde  be- 
ing admissible  only  where  there  is  a  doubt  as 
to  the  true  location  of  the  survey,  or  a  <]ue8tioQ 
88  to  the  application  of  the  grant  to  its  proper 
subject-matter,  or  where  the  survey  is  not  made 
according  to  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S8  1698-1713;  Dec  Dig.  S  387.*] 

2.  Evidence  (5  461*)- Pabol  Evioenob  — 
Plat— Intention  ot  Parties. 

The  official  plat  of  a  city  addition  is  the 
best  evidence  of  the  intention  of  the  dedicators. 

[Ed.  Note. — For  other  cases,  see  E\-idGnce, 
Cent.  Dig.  §§  2129-2133 ;  Dec.  Dig.  S  4(il.*] 


8.  Dbdioation  (I  01*}— LANn  tob  Stbeet— 

Plat— ConaTBDcnoH. 

Where  a  map  of  a  city  addition  shoved  a 
street,  bounded  by  heavy  Unes,  80  feet  wide, 
and  extending  to  a  wavy  line  indicating  the  Bne 
of  ordinary  high  tide  of  a  bay  into  which  the 
street  extended  as  shown  by  dotted  lines,  it 
should  be  considered  as  evidencing  an  intention 
to  include  within  the  street  a  triangular  piece 
of  land  between  the  tide  line  and  the  boundary 
of  a  .turn  in  the  street,  though  such  land  was 
partially  set  off  on  the  plat  by  dotted  lines. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i  95;  Dec  Dig.  {  6L*] 

4.  Dedication  63*}— Land  fob  Stbeet— 
Acceptance— USB. 

Where  a  plat  of  a  city  addition  showed  the 
extension  of  a  itrect  to  the  high-tide  line  of  a 
bay,  Inclading  a  triangular  strip  above  sach 
line  beyond  which  there  was  a  declivity  of  10 
to  16  feet,  the  facf  tbat  such  triangular  strip 
bad  never  been  improved  or  used  by  the  public 
with  the  rest  of  the  street,  was  included  with- 
in dotted  lines  on  the  plat,  and  had  never  been 
named,  there  being  nothing  to  show  the  mean- 
ing of  such  lines,  was  insoffident  to  show  the 
automatic  vacation  ot  such  itrip  under  Rem.  ft 
Bal.  Code,  {  3803,  providing  tnat  any  county 
road  or  part  thereoi  which  remains  unopened 
for  public  nse  for  five  years  shall  be  deemed 
vacated. 

[Ed.  Note.—For  other.  caBea.  see  Dedieatlosi, 
Cent  Dig.  H  lOS-106;  DecTbig.  {  63.*] 

Goes  and  Ghadwick,  33n  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  the  Olson  Land  Company  against 
the  City  of  Seattle  and  others.  Judgment  for 
plaintiff,  and  defendants  appeah  Berersed 
and  dismissed. 

Jas.  E.  Bradford  and  Mdvln  S.  Good,  both 
of  Seattle,  for  appellant!.  Douglas^  lane  & 
Douglas,  of  Seattle,  tor  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  quiet  alleged  title  to  a  tract 
of  land  and  to  enjoin  the  dty  of  Seattle  and 
its  officers  from  exercising  or  attempting  to 
exercise  dominion  over  the  sama  The  tract 
of  land  in  question  la  a  triangular  tract  des- 
ignated on  the  following  plat  by  the  letten 
A,  B,  andO: 


The  wavy  line  at  the  top  of  the  plat  In- 
dicates the  line  of  ordinary  high  tide  of  Elli- 
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ott  Bay.  raie  sbmiEht  black  Unes  iQpresent 
the  boandarleB  of  AIU  avraine;  Thii  avenne 
ifl  80  fieet  wide.  It  la  not  clear  what  the  dot- 
ted Unes  at  the  top  of  the  plat  represent 
The  facta  are  snbatantlallr  ondiaputed.  It 
anwats  that  In  1891  H.  BL  Hanson  and  wife 
and  Knnd  Olson  were  the  owners  of  a  tract 
of  land  idtaated  In  Sng  county.  Wash.  They 
platted  this  tract  Into  lots,  blodcs,  and  streets 
and  on  October  16th  ot  ttiat  ^r  filed  the 
plat  with  proper  dedication  In  the  office  of 
the  county  andltor  of  King  county.  The  lots 
and  blocks  and  the  streets  and  highways  with 
the  width  and  riLzes  thereof  were  designated 
on  the  plat  Shortly  after  the  plat  was 
flled,  the  owners  conveyed  certain  of  the  lots 
to  the  plain  tiff  herein.  At  the  time  the  plat 
was  flled,  this  tract  of  land  was  not  within 
any  Incorporated  dty  or  town;  but  In  the 
year  1907  it  became  a  port  of  the  dty  of  Se- 
attle. Abont  the  time  the  plat  was  filed,  or 
toon  th«reaftOT,  Am  avenne  was  opened  and 
baa  been  contlnaoiuly  since  nsed  as  a  street 
<a  avenue.  Bnt  the  triangular  tract  in  ques- 
tioD  has  never  been  graded  or  Improved  or  In 
aQ7  way  used  as  a  highway.  The  plaintiff 
has  at  times  used  It  for  storix^  wood  thereon 
and  fbr  several  years  last  past  has  rented  It 
for  camp  sites  and  has  constructed  two  or 
three  small  cottages  thereon  for  summer  use. 
The  dty  daims  that  the  tra^  la  a  part  of 
AIU  avenue  and  were  threatening  to  eject 
the  plaintiff  therefrom  when  this  action  was 
Iffongbt  by  the  plaintiff  daiming  title  thereto 
ud  that  the  tract  had  not  been  dedicated  as 
a  street  The  court  below  heard  evidence  of 
the  original  owners  to  the  effect  that  they 
bad  not  intended  to  dedicate  this  three-cor- 
nered tract -as  a  street.  After  hearing  the 
evidence  the  court  conduded  that  such  was 
not  the  Intention  of  the  dedicators  and  enter- 
ed a  judgment  in  favor  of  the  plaintiff  as 
prayed  for  in  the  complaint  The  titj  has 
appealed. 

Tbe  respondent  in  the  lower  court  made 
two  contentions  to  the  effect:  (1)  That  the 
tract  of  land  in  question  was  never  dedicat- 
ed as  a  public  street ;  and  (2)  if  there  was  a 
dedication  of  the  tract  as  a  street,  that  the 
same  has  never  been  accepted  or  opened  for 
public  travel  and  has  therefore  been  vacat- 
ed uuder  the  provisions  ot  section  8803,  Bol- 
linger's Coda 

[1]  The  rule  is  well  settled  that:  "An  of- 
fidal  survey,  map,  or  plat  or  one  which  is 
duly  filed  or  recorded  in  the  proper  office,  is 
sot  snbject  to  be  contradicted.  Impeached,  or 
invalidated  by  parol  or  other  extrinsic  evi- 
dence. Bnt  evidence  aliunde  is  admissible  in 
aU  cases  where  there  is  a  doubt  as  to  the 
troe  location  of  the  survey,  or  a  question  as 
to  the  application  of  a  grant  to  Ita  proper 
nbject-matter,  or  where  the  survey  was  not 
made  according  to  law."  17  Gyc.  p.  684. 

"An  implied  dedication  may  be  rebutted  by 
parol  testimony,  but,  where  the  dedication  Is 
expresfl  and  evidenced  by  a  recorded  plat  the 
bitent,  as  expressed  In  such  plat;  cannot  be 


contradicted  1^  parol.'*  See,  also,  Iffller  v. 
Indianapolis;  128  Ind.  106,  24  N.  B.  228 ;  Bal- 
timore R.  B.  V.  City  of  Seymonr,  164  Ind. 
17,  65  N.  B.  958 ;  Rhodes  f .  Town  of  Brlgh^ 
wood,  145  Ind.  21,  48  M.  B.  845. 

"The  acknowledgment  and  recording  of  a 
town  plat  SBffldently  defines  the  grant,  and 
no  dedaratlons  of  presumed  Intention  of  tbe 
donors  can  divert  it  to  a  different  purpose." 
Brown  T.  Manning  6  Ohio,  208,  27  Am.  Dec. 
25S.  See,  also,  Jones  v.  Johnston,  59  IT.  S. 
150,  15  li.  Ed.  320:  Strunk  v.  Prltchett  27 
Tnd.  App.  682,  61  N.  B.  973;  Frauenthal  v. 
Slaten,  91  Ark.  360^  121  S.  W.  895. 

[2]  It  is  apparent,  therefbre,  that  Oie  plat 
itself  is  the  best  evidence  of  tbe  intention  of 
the  dedicators;  and,  unless  such  plat  Is  un- 
certain or  ambiguous,  parol  evidence  cannot 
be  heard  to  determine  the  intention  of  the 
dedicators. 

[8]  With  this  rule  in  view,  It  Is  apparent 
we  think,  that  AIU  avenue  Indndes  all  the 
land  within  its.  boundaries.  This  street  was 
laid  out  as  a  street  80  feet  in  width.  It  Is 
irregular'  In  dupe.  It  ia  located  upon  tba 
top  of  a  hlU  and  extends  around  Alkl  point 
near  the  edge  of  the  hlU.  The  north  line  of 
this  avenue  when  It  reaches  the  point  des- 
ignated as  O  upon  the  plat  extends  north 
about  20  feet  as  a  solid  line  to  the  water's 
edge;  it  Is  clearly  the  street  line  It  thm 
begins  at  B  and  extends  south  as  a  solid 
line.  The  intention  of  the  dedicators,  ar 
evidenced  by  the  plat,  is  plainly  shown  to  be 
that  the  triangle.  A,  B,  G,  is  a  part  of  the 
avenue,  otherwise  the  line  would  have  been 
drawn  as  a  solid  straight  line  from  C  to  B. 
We  think  under  the  rule  stated  that  the  re- 
spondent cannot  now  claim  that  it  was  the 
Intention  of  the  dedicators  not  to  include 
ttiat  tract  within  the  avenue.  It  was  there- 
fore error  for  the  court  to  recdve  or  con- 
sider oral  evidence  of  the  intention  of  the 
platters  with  regard  to  this  triangular  tract 

[4]  But  It  is  argued  by  the  respondent,  that, 
inasmuch  as  this  tract  has  never  been  im- 
proved or  used  by  tbe  public  authorities  as 
a  street,  it  was  vacated  under  section  8803, 
Bellinger's  Code,  as  construed  in  Murphy  v. 
King  Coonty.  45  Wash.  587,  88  Faa  1116. 
We  think  this  does  not  necessarily  follow. 
While  it  Is  true  that  the  triangular  tract  of 
land  In  question  has  never  been  improved 
or  used,  we  have  seen  above  that  it  is  a 
part  of  Alki  avenue.  It  is  conceded  in  the 
record  that  Alkl  avenue  was  opened  as  a 
street  soon  after  the  plat  was  filed  and  has 
been  continuouBly  nsed  as  a  street  It  is  not 
necessary  that  every  part  of  a  street  shall 
be  used  or  improved.  It  is  suffident  if  the 
street  has  been  opened  and  used  by  the  pub- 
lic. The  street  was  dedicated  to  the  public 
and  It  has  been  nsed.  This  is  sufficient  to 
prevent  the  street,  or  the  part  ot  it  which 
may  be  necessary  for  tbe  public  In  the  fu- 
ture, from  becoming  automatically  vacated. 
We  think  it  Is  plain  from  the  plat  itself  that 
this  tract  was  intended  as  a  part  of  the 
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street,  probably  for  tbe  purpose  of  affording 
access  to  the  water  at  that  point  It  Is  true 
that  tben  is  a  dedlvltr  at  that  point  some 
10  or  IK  feet  down ;  trat  the  mere  fact  that 
this  decllTlt7  bag  nerer  been  specially  im- 
proved does  not  vacate  Oiat  part  of  the 
streeL 

Respondent  also  contends  that,  because 
this  portion  of  the  street  was  not  named  and 
because  a  part  thereof  was  embraced  within 
dotted  lines,  the  intention  of  the  dedicators 
is  made  doubtful  and  ambiguous.  CoL  &  Pn- 
get  Sound  Ry.  Co.  v.  Seattle,  33  Wash.  618, 
74  Pac  670,  is  dted  as  sustaining  that  po- 
sition. In  that  case,  however,  the  blank 
space  was  left  wLtliout  any  marked  bounda- 
ries or  any  designation  by  name,  wblle  other 
streets  and  alleys  were  distinctly  marked  by 
boundaries  and  also  by  name.  In  this  case 
the  triangular  tract  is  marked  by  definite 
boundaries,  and  there  was  evidently  no  in- 
tention to  give  this  offset  in  the  avenue  an 
independent  name;  it  was  a  part  of  AIki 
avenue  and  so  designated  and  sbown  on  the 
plat.  There  Is  no  evidence  to  Indicate  the 
meaning  of  the  dotted  lines;  but  these  were 
evidently  projections  of  other  lines  and  noth- 
ing more.  We  think  the  trial  court  was  in 
error  in  receiving  testimony  to  contradict 
the  express  Intention  of  the  platters  as  ex- 
pressed upon  the  plat  We  are  also  of  the 
opinion  that  this  part  of  the  street  was  not 
vacated  under  the  rule  announced  in  Mur- 
phy V.  King  County,  supra. 

The  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  ordered  dismissed. 

GROW,  a  J.,  and  PARKER,  J.,  concur. 

iiOaa,  J.  (dissenting).  The  tract  of  land 
in  controversy  extends  over  "a  very  abrupt 
bluff"  about  12  feet  in  bel^t  to  the  line  of 
ordinary  higli  tide.  Since  the  filing  of  the 
plat,  Oie  respondent  and  its  predecessor  hi 
title  liave  at  all  times  bad  the  uninterrupted 
possession  of  the  properly.  No  public  money 
has  been  expeaied  upon  It,  and  it  has  never 
been  used  by  Oie  public.  The  plat  shows  that 
at  all  other  points  there  is  a  strip  of  upland 
norOi  the  north  line  of  Alki  avenue.  The 
tract  has  been  treated  as  private  property 
for  more  Uian  20  years  following  the  filing 
of  the  plat  As  I  read  the  plat  <t  Is  ambigu- 
ous as  to  this  iwoperty.  "An  Intention  to 
dedicate  will  not  be  presumed,  and  a  <dear 
intention  must  appear.'*  Columbia,  etc.,  v. 
Seattle^  S3  Wash.  613,  74  Fac.  670.  An  in- 
tention to  dedicate  the  strip  of  land  in  con- 
troversy  is  not  clearly  apparent  from  the 
plat  of  dedication.  The  intention  of  the 
dedicators  is  obscure,  and  in  such  cases  parol 
evidence  is  admissible  to  prove  their  Inten- 
tion. The  evidence  submitted  upon  the  ques- 
tion shows  conclusively  that  thera  was  no 
intention  to  dedicate  the  tract  as  a  street; 
tm  the  contrary,  the  evidence  Is  that  the 


owners  Intended  to  veaerre  It  as  private  prop- 
erty. This  Is  the  spokm  testimony,  and  the 
conduct  both  of  the  dedicators  and  the  pub- 
lic, since  the  filing  of  the  plat,  speak  to  the 
same  effect  Hence  we  have  the  podtive 
Bpokea  words  of  one  of  the  dedicators  aided 
by  bolAi  contemporaneous  and  subsequent  in- 
terpretation covering  a  period  of  20  years. 
Moreover,  since  tiie  filing  of  the  plat  Alkl 
aranney  aside  from  this  strip,  has  been  used 
the  public.  The  strip  in  controversy  baa 
never  been  so  used.  We  tUtik  that  its  situ- 
ation and  topography  are  such  as  to  esteb- 
Uah  a  vacation  by  nonuser.  ,2  Rem.  &  Bal. 
Code,  I  6673;  Murphy  v.  King  County,  45 
Wash.  687,  88  Paa  1115.  Counsel  for  the  ap- 
pellant criticlaes  the  Murphy  Case,  but  I 
think  it  announces  a  sound  role  of  Interpre- 
tation. 

For  the  reasons  stated  I  thluk  the  judg- 
ment should  be  affirmed.  I  therefore  dis- 
sent 

OHADWIOE,  J.,  ooncura. 


JOHNS  V.  ARIZONA  FIRE  INS.  CO.  et  aU 
(Supreme  Court  of  Washington.  -Nov.  3, 1913.) 

1.  Appeai.  Ann  Ebbob  a  896*)  —  !^vzbw  — 
TBIA.L  Dk  Novo. 

On  a  trial  de  novo  la  the  Supreme  Court, 
findings  of  the  trial  court  will  be  given  great 
weight,  and  if  based  on  conflicting  endence  will 
not  be  disturbed  anless  clearly  against  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3645-3648;  Dec  Dig.  | 
895.*] 

2.  INSDBANCB  (1  35*)— AOENT  TOB  GOBFOBA- 
TION  —  TBANSACTION  OF  BtlBIHBSS  —  SbCBET 

Peofit— Evidence. 

Evidence  held  to  warrant  a  finding  that  de- 
fendant B«  while  secretary  and  general  maoa- 

fer  of  a  fire  insurance  company  that  was  in 
nancial  difficulties,  in  reinsuring  its  risks  in 
another  comi)any  obtained  from  the  latter  a 
secret  profit  of  10  per  cent,  on  ^e  unearned 
premioms  for  carrying  ont  the  deal,  and  that 
Bucb  commission  was  in  compensation  for  serv- 
ices thereafter  to  be  rendered  to  Uie  reinsurer 
in  establiahing  the  latter  in  Washington  and 
looking  after  the  risks. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  S  40;  Dec  Dig.  |  35.*] 

3.  EvinBHCB   (S   258*) — Dbclabatiohb  or 
Thibd  Pbksoh. 

Where,  in  an  action  against  the  former 
secretary  and  general  manager  of  an  iosolvent 
insurance  company  to  recover  an  alleged  se- 
cret profit  alleged  to  have  t>een  received  and 
fraudolently  retained  by  him  in  reinsuring  the 
company's  unexpired  policies  In  another  com- 
pany, he  admitted  that  be  was  to  receive  10 
per  cent  of  the  aneamed  premlams,  and  such 
fact  was  never  disclosed  to  the  officers  of  his 
company,  declarations  of  the  secretary  and 
general  manager  of  the  reinsuring  company  with 
reference  to  the  contract  were  admissible  as 
bearing  on  the  nature  of  the  transaction,  though 
in  the  absence  of  the  secretary  of  the  company 
whose  risks  were  reinsured. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  U  994-1002 ;  Dec  Dig.  |  253.*] 


*For  otbsr  essss  see  same  topio  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Ksy-No.  Series  A  Rep'r  ladezu 
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4.  IireuiAXOE  a  85*)— InsuBAHOK  CoKPAnzn 
—Acts  or  OnnsR— Sbobbt  pBom^-BKOOv- 

EBT. 

Where  the  secretary  and  nneral  manager 
of  an  inrant&ce  company  in  nnanda)  straits 
obtained  a  contract  with  another  company,  re- 
ioBiirinK  bia  company's  risks,  ijrtor  to  a  receiver- 
ihip,  and  in  so  doing  occupied  a  position  of 
trust  and  confldoioe.  and  tos  Ninsuring  cran- 
pany.  with  knowledge  of  the  facts,  paid  him  a 
secret  commission  for  obtaining  the  contract 
for  which  he  did  not  acconnt.  both  he  and  the 
reinmritig  company  were  liable  therefor  to 
the  reaver  of  the.  compaBy  whose  xBsks  were 
r^Dsnred. 

[Ed.  Note.— For  otiier  cases,  see  Insunmos, 
Cut  Dig.  I  40;  Dec.  Dig.  |3D.*] 

Depftrtment  2.  Appeal  from  Superior  Court; 
Fierce  Conn^;  C  H  Eaaterday,  Judge. 

AcUon  by  Joseph  Johns,  as  receiver  of  the 
Pioneer  Fire  Insurance  Company,  agftlnst  the 
Arizona  Fire  Insurance  Company  and  others. 
Jndgment  for  plalntUt,  and  defendants  ap- 
peal. Affirmed. 

Van  Dyke  &  Thomas,  Higgins  &  Hnghee, 
and  Hyman  Zettler,  all  of  Seattle,  for  ap- 
pellants. '  Borkey,  O'Brien  &  Borkey.  of  Ta- 
coma,  tax  respondrat 

ELLIS,  J.  A  statement  at  some  length  of 
the  issues  and  evidence  Is  necessary  to  any 
Intelligent  discussion  of  this  case. 

The  plaintiff,  as  receiver  of  the  Pioneer 
Fire  Insnrance  Company,  a  Washington  cor- 
poration, brought  this  action  against  the  de- 
fendants Arizona  Fire  Insurance  Company, 
an  Arizona  corporation  licensed  to  do  busl' 
uess  In  the  state  of  Washington,  and  the  de- 
fendants J.  H.  Brldgeford  and  wife  for  an  ac- 
counting, claiming  a  balance  of  a  discount 
as  dae  to  the  Pioneer  Company  ou  a  contract 
wbereby  the  Arizona  Company  agreed  to  re- 
insure the  outstanding  risks  of  the  Pioneer 
Company,  which  balance,  It  is  alleged,  was 
secretly  paid  by  the  Arizona  Company  as  a 
commission  to  the  defendant  J.  H.  Bridge- 
ford,  who  was  at  the  time  secretary  and 
Keaeral  manager  of  the  Pioneer  Company 
and  Its  authorised  agent  In  negotiating  the 
contract  of  reinsurance.  The  balance  claim- 
ed was  $3,307.13  less  an  unpaid  balance  of 
11310.66  of  the  unearned  premiums  agreed 
to  be  paid  to  the  Arizona  Company  In  con- 
sideration of  the  reinsurance.  The  answer  of 
the  Arizona  Company  denied  the  allegations 
of  the  complaint,  and  set  up  a  counterclaim 
for  the  $1,310.66,  with  interest,  praying  that 
It  be  estabUahed  as  a  preferred  claim  against 
the  assets  of  the  Pioneer  Company,  and,  in 
the  alternative,  that  the  Arizona  Company 
be  allowed  to  deduct  all  losses  paid  by  It 
on  the  reinsurance  risks,  and  surrender  to 
the  idalntUt  the  remainder  of  the  unearned 
premiums,  and  rescind  the  contract  of  rein- 
Borance.  The  answer  of  the  defendants 
Bridgeford  and  wife  was  to  the  effect  that 
tbe  Arizona  ComVany  agreed  to  reinsure  the 
oatstandlng  risks  of  the  Pioneer  Company 
for  86  per  cent  of  tbe  unearned  premiums, 


allowing  a  discount  to  ttie  Fionea  Company 
on  the  ui^iaid  premituus  of  15  pa  cent,  and 
that,  by  an  Independent  agreement  between 
Brldgeford  and  Uie  Arizona  Company,  which 
was  one  of  tbe  moving  conaideralions  to  the 
Arizona  Company  for  entering  Into  the  con- 
tract of  r^nsnraiwe.  It  was  agreed  that 
Bridgeford,  as  general  agent  of  the  Arizona 
Company,  should  devote  his  time  and  Incur 
cOhdderable  expense  in  estabUsIilng  agencies 
and  preservlug  the  buslnera  so  rtinsured  for 
the  Arizona  Company,  and  that  the  money 
received  by  him  from  the  Arizona  Company 
was  not  more  than  sufficient  to  meet  thla 
purpose.  For  convenience,  we  will  through- 
out designate  the  two  companies  as  "Pioneer 
Company"  and  "Arizona  Company." 

Certain  facts  are  not  seriously  disputed. 
In  the  latter  part  of  the  year  1910  and  early 
In  1911  tbe  Pioneer  Company  was  in  finan- 
cial straits,  and  Its  directors,  anticipating  a 
receivership  for  the  winding  up  of  its  affairs, 
reinsured  Its  then  existing  risks  in  the  Ari- 
zona Company  by  a  contract  signed  on  March 
17, 1911.  At  that  time  Bridgeford  was  secre- 
tary and  general  manager  of  the  Pioneer 
Company.  He  was  also  acting  as  general 
agent  in  the  state  of  Washington  for  the 
Arizona  Company,  which  position  he  held 
mainly  for  the  benefit  of  the  Pioneer  Com> 
pany.  The  contract  of  reinsurance  was  ne- 
gotiated between  Bridgeford,  as  secretary 
and  general  manager  of  the  Pioneer  Com- 
pany, and  one  Oough,  as  secretary  and  gen- 
eral manager  of  the  Arizona  Company.  The 
final  contract  was  actually  signed  by  the 
Arizona  Company  by  Bridgeford,  as  its  gen- 
eral agent,  and  by  the  Pioneer  Company  by 
J.  L.  Carman,  as  its  president,  and  Bridge- 
ford, as  its  secretary.  By  this  contract  the 
reinsuring  company  agreed  to  reinsure  all 
existing  policies  at  a  discount  of  15  per  cent 
upon  the  amount  of  unearned  premiums,  and 
to  accept  payment  of  the  85  per  cent  in  bonds 
of  the  National  Realty  Company  of  Tacoma 
at  their  par  value.  Tbe  amount  thus  requir- 
ed to  be  paid  was  $28,110.66.  The  Pioneer 
Company,  In  pursuance  of  this  contract, 
turned  over  bonds  of  a  par  value  of  $26,200, 
and  on  June  9,  1911,  Bridgeford,  who  in  the 
meantime  had  been  appointed  and  qualified 
as  receiver  of  the  Pioneer  Company,  paid  an  ' 
additional  sum  of  $600  in  cash.  There  then 
remained  unpaid  on  the  reinsurance  contract 
$1,310.66.  By  an  agreement  between  Bridge- 
ford and  Gongh,  apparently  consummated  at 
about  the  same  time  that  the  contract  of  re- 
insurance was  entered  into,  Brldgeford  was 
retained  as  general  agent  In  Washington  for 
the  Arizona  Company,  end  was  to  receive 
10  per  cent  of  the  amount  of  the  total  un- 
earned premiums  of  the  Pioneer  Company's 
policira  from  tbe  Arizona  Company.  The 
conQict  arises  as  to  the  character  and  legal 
effect  of  this  agreement  The  plalntiflE  claims 
that  this  10  per  cent  was  a  secret  commis- 
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Blon  paia  to  Brldg^ord  tor  nesotlating  the 
r^nsurance  contract  The  defendants  claim 
that  It  was  a  fund  rec^ved  bj  BridgeA}rd  to 
be  used  in  establishing  the  Arlaona  Company 
in  the  state  of  Washington. 

The  negotiations  leading  np  to  the  contract 
of  reinsurance  were  conducted  between 
Gont^  and  Brldgeford  by  letters  and  tele- 
grams. On  March  2,  1911,  Brldgeford  wrote 
to  Gongh,  submitting  a  proposition  that  the 
Arizona  Company  reinsure  the  Pioneer  busi- 
ness, allowing  the  Pioneer  Company  a  com- 
mlssloa  of  IB  per  cent  on  Uie  unearned  pre- 
miums on  the  oatstanding  poUdea.  To  this 
Oough  replied  by  nl^t  letter  of  March  7  and 
8,  1911,  indicating  tliat  the  proposition  was 
fiiTorably  received,  and  aoQioTizlng  Bridge- 
ford  to  cloae  the  arrangements  on  the  terms 
stated  should  a  contingency  arise  reanlring 
quick  action.  This  was  followed  by  a  letter 
of  March  8th,  confirming  tiie  telegram.  On 
March  10th  Bridgeford  wired  the  Arizona 
Company,  asking  whether  first  mortgage  6 
per  cemt.  bonds  of  the  National  Bealty  Com- 
pany of  Tacoma  would  be  accepted  in  pay- 
ment for  the  reinsurance.  To  this  the  Ari- 
zona Company  replied  by  telegram  of  March 
13th,  agreeing  to  accept  the  bonds.  This  was 
followed  by  a  letter  from  Gougb  to  Brldge- 
ford dated  March  13th,  confirming  the  tele- 
gram agreeing  to  accept  the  bonds,  and  ex- 
pressing thft  hope  that  Bridgeford  could  en- 
gineer the  deal  for  the  Pioneer  Company 
on  the  terms  of  Brldgeford's  letter  of  March 
2d,  which  would  enable  Bridgeford  to  keep 
entire  control  of  the  business  for  the  Arizona 
Company  with  himself  as  general  agent. 
On  March  17th  Bridgeford  wired  the  Arizona 
Company  that  he  had  closed  the  reinsurance 
contract  as  of  noon  of  that  day,  and  had  for- 
warded the  papers  by  mall.  On  March  2d, 
the  same  day  of  the  letter  from  Bridgeford 
to  Qongh  proposing  the  reinsurance  contract 
on  a  basis  of  16  per  cent  discount  to  the 
Pioneer  Company  on  the  unearned  premiums, 
Brldgeford  wrote  to  his  son,  who  was  then 
Id  tbe  employ  of  the  Arizona  Company  at  its 
head  office  in  Phoenix,  stating  that  Gough 
would  expect  him,  Bridgeford,  to  hold  the 
Pioneor  bosiness,  that  the  ezpoue  would  be 
.  considerably  and  that  he  could  not  do  this 
without  an  allowance  for  servlceB  and  ex- 
penses above  the  commlsslonB  on  the  bnal- 
ness,  and  that  he  considered  that  an  allow- 
ance of  10  per  cent,  on  the  rtinsuruice  pre- 
miums would  be  a  fair  baala  to  allow  him 
for  reorganizing  the  field,  appointing  ag^ts, 
etc,  and  asked  Us  son  to  take  the  matter 
up  with  Oough  at  once,  and  let  him  know  tbe 
result  In  reply,  Bridgeford-rec^ved  a  letter 
from  bia  son,  dated  March  13th,  the  same 
day  upon  which  the  Arizona  Company  agreed 
to  accept  the  National  Bealt?  Company 
bonds,  and  finally  authorized  the  dosing  of 
the  contract  on  that  basis.  In  this  letter 
Bridgeford  Is  advised  by  his  son  that  he  had 
talked  with  Gough,  who  seemed  to  think 


Bridgeford's  terms  reasonable,  and  agreed  to 
meet  them. 

Bri^eford  continued  to  act  as  receiver  till 
July  16,  1911.  The  plalntlfT  Is  his  successor. 
The  plaintUTs  witnesses  J.  P.  Burkey  and  J. 
r.  O'Brien,  who  were  attorneys  for  the  re- 
ceiver, testified  that  on  September  4,  1911, 
they  received  their  first  information  concern- 
ing the  10  per  cent  paid  to  Bridgeford.  It  ap- 
pears that  In  the  latter  part  of  August 
Gough,  con<%ivlng  that  Bridgeford  had  misled 
him  as  to  the  value  of  the  National  Bealty 
Company  bonds,  came  to  Tacoma  to  Investi- 
gate the  matter.  At  that  time  he  called  upon 
J.  li.  Carman,  president  of  the  Pioneer,  and, 
as  Carman  testified,  stated  to  him  that  when 
the  matter  of  reinsurance  was  first  broached 
It  was  understood  between  Gou^  and  Bridge- 
ford that  the  Arizona  Company  wonid  allow 
a  discount  of  JBS  per  cent  to  the  Pioneer  Com- 
pany as  a  commission  on  the  reinsurance, 
and  that  Bridgeford  had  written  Gough  that 
he  wanted  the  arrangement  to  be  15  per  cent 
to  the  Pioneer  Company  and  10  per  cent  to 
Bridgeford.  Both  O'Brien  and  Burkey  testi- 
fied that  when  Gongh  called  npon  them  on 
September  4th  be  stated  that  when  Brldge- 
ford first  took  up  the  mattw  of  relmmrance 
the  Arizona  Company  offered  to  reinsure  at 
a  discount  of  26  per  cent,  and  that  Brldge- 
ford wrote  back,  asking  If  the  Arizona  Com- 
pany could  not  malie  it  IB  per  omt  to  the 
Pioneer  Company  and  10  par  cent  to  him,  as 
he  would  have  the  work  of  making  np  the 
schednlefl  and  looking  after  the  other  details, 
and  ou^t  to  be  paid  for  tt  Oou^  tesUfled 
that  he  told  Buikey,  O'Brien,  and  Carman 
that  Bridgeford  was  to  receive  tiie  10  par 
cent,  but  denied  that  the  Arizona  Company 
ever  offered  a  discount  of  26  per  cent  to  the 
Pioneer  Gomimny.  He  claimed  the  gist  of 
his  statement  waa  aa  followa:  "I  said,  'Well' 
— or  some  such  expression — ^'thls  was  an  ar- 
rangement with  Bridgeford  to  give  him  funds 
so  that  he  could  carry  on  our  general  agency.' 
I  don't  know  that  I  said,  'Protect  the  plant 
to  us,'  but  gave  that  understanding.  I  fur- 
ther said,  'You  know,  Mr.  Burkey,  it  is  Quite 
usual  in  negotiating  rtilnsuranoe  contracts 
between  one  company  and  another  for  who- 
ever carries  on  the  negotlatloiu  to  reodTO  a 
commission.  It  is  the  same  as  if  one  man  is 
instrumoital  in  selling  a  bnslnMB  for  another 
man;  he  would  get  hla  commission  for  it"* 
He  also  testified  that  the  directors  of  the 
Arizona  Company  did  not  understand  that 
they  were  allowing  more  than  IB  per  cent 
for  the  reinsurance  rlska,  and  that  the  gen- 
eral agency  contract  with  Bridge ord  and  the 
agreement  to  pay  the  10  per  cent  to  blm  aa 
general  agent  were  oral  agreements.  Bridge- 
ford  testified  that  be  was  originally  appoint- 
ed general  agent  of  the  Ariaona  Company  for 
Washington  with  the  knowftdge  and  consent 
of  tlife  Pioneer  Company,  it  being  a  cnstom 
among  insuranoe  oompanlea  to  employ  a  com- 
mon general  agent,  and  that  the  iwoflt  ac- 
cruing from  busineaB  written  for  the  Arizona 
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Company  was  to  belong  to  the  Pioneer  Com- 
pany, slnee  it  was  paying  blm  a  salary;  that 
the  latteza  and  telesrams  to  which  we  have 
referred  constituted  the  oitlm  correspond- 
ence xeemOng  the  ecmtraet  of  ndnsurance; 
that  he  recelTod  the  10  per  cent  In  contro- 
rersy  in  bonds  of  the  National  Realty  Com- 
pany, and  had  apeat  over  S2,900  after  the  con- 
tiact  ot  relnaaranee  was  signed  In  estab- 
Usblng  the  Arizona  Company  In  this  state, 
ud  that  Bother  Goi^h  nor  any  one  else 
representing  the  Arisona  Company  ever,  at 
aoy  time,  offered  to  allow  25  pw  ceat  of  the 
nDeamed  premlnma  to  the  Pioneer  Company 
for  taming  over  the  bnstnera;  that  be  never 
bad  a  written  agreement  with  the  Arizona 
Company  in  reference  to  the  10  per  cent  in 
dtspate;  and  that,  tboagh'  he  had  paid  var- 
loos  expraises  connected  with  his  general 
agency  for  the  Arizona  Company  snbseqaent 
to  Qie  dosing  of  the  contract  for  reinsurance, 
he  never  received  any  money  from  the  Ari- 
xona  Company  to  r^bnrse  him  therefor 
except  the  10  per  cent  <m  the  reinsurance, 
which  he  considered  a  reasonable  sum  to  be 
used  in  establishing  the  Arizona  Company  in 
this  state. 

Upon  this  evidence,  the  court  found.  In 
effect  that  Brldgeford,  in  violation  of  his 
duties  to  the  Pioneer  Company  as  its  secre- 
tary and  general  manager,  and  as  Its  agent 
especially  anthorlzed  to  procure  the  reinsur- 
ance, In  fraud  of  the  Pioneer  Company,  solic- 
ited the  Arizona  Company  to  pay  him  10  per 
cent  as  a  secret  commission  for  negotiating 
the  reinsurance,  and  to  allow  the  Pioneer 
Company  only  15  per  cent  discount  of  the 
aggregate  anearned  premiums  on  policies 
relosored,  and  that  the  Arizona  Company, 
with  full  knowledge  of  Brldgeford'e  rela- 
tions to  the  Pioneer  Company,  agreed  to 
Bridgeford's  reauest  to  pay  him  the  10  per 
cent,  and  that  the  amount  so  agreed  to 
be  paid  was  $3,307.13.  The  court  further 
fonnd  that  the  Arizona  Company  had  offered 
snd  was  willing  to  pay  for  the  reinsurance  a 
discount  of  25  per  cent  on  the  unearned  pre- 
mlam,  and  that,  by  reason  of  the  secret 
agreement  between  Brldgeford  and  the  Ari- 
zona Company,  the  Pioneer  Company  was 
defrauded  and  deprived  of  the  sum  of  $3,307.- 
13.  The  court  also  found  that  the  officers, 
trustees,  and  stockholders  of  the  Pioneer 
Company  had  no  notice  or  linowledge  of  the 
Becret  agreement  until  after  Brldgeford.  as  re* 
celver,  had  paid  to  the  Arizona  Company 
S600  cash  in  addition  to  the  delivery  of  the 
bonds  mentioned,  and  then  made  demand 
aptm  both  Brldgeford  and  the  Arizona  Com- 
pany for  an  accounting,  which  was  refused; 
that  iDunediately  on  learning  of  the  secret 
agreement  and  before  the  10  per  cent  had 
bem  paid  to  Brldgeford,  and  In  order  to  pre- 
vent the  rescission  of  the  reinsurance  con- 
tract which  was  threatened  by  the  Arizona 
Company,  the  plaintiff  offered  to  the  Arizona 
Company  the  sum  of  $1310.66,  the  balance 
doe  under  the  temiB  ot  the  written  contract 


provided  that  company  would  agree  not  to 
pay  Brldgeford  the  disputed  10  per  cent  un- 
til it  could  be  legally  determined  to  whom 
that  sum  rljlitfally  belonged,  which  offer  was 
refused  by  the  Arizona  Company.  On  these 
and  other  findings,  the  court  made  conclu- 
sions of  law  that  the  plaintiff  was  entitled  to 
Judgment  against  the  Arizona  Company  and 
against  J.  H,  Brldgeford  and  the  community 
comixMed  of  Brldgeford  and  wife  Id  the  sum 
of  $3,307:18,  with  interest  from  March  17, 
1911,  less  a  credit  in  favor  of  the  Arizona 
Company  of  $1,810.66;  that  the  contract  of 
reinsurance  should  remain  in  full  force  and 
effect;  and  that  the  affirmative  defenses  of 
the  Arizona  Company  should  be  dismissed 
upon  the  merits.  Judgment  went  accord- 
ingly, from  whi<di  the  defendants  have  ap- 
I»ealed. 

The  many  assignments  of  error  may  be 
epitomized  in  two  principal  contentions:  0) 
That  the  flndinj^  of  the  court  are  not  sup- 
ported by  the  evidence.  &)  That  the  court's 
conclusions  and  Judgment  are  not  sustained 
by  the  law. 

[1  ]  1.  This  is  a  trial  de  novo,  and  we  are  not 
bound  by  the  findings  of  the  trial  court  as  we 
would  be  by  the  verdict  of  a  Jury.  But,  In  an 
unbrolEen  line  of  decisions,  we  have  held  that 
even  on  a  trial  de  novo  the  findings  of  the 
trial  Judge  are  entitled  to  great  weight,  and 
will  not  be  disturbed  when  based  upon  con- 
flicting evidence  unless  clearly  agalndt  the 
weight  of  evidence.  Helphrey  v.  Strobach, 
13  Wash.  128,  42  Pac.  537 ;  Skeel  v.  Chrls- 
tenson,  17  Wash.  649,  50  Pac.  466 ;  Ford  v. 
Jones,  22  Wash.  Ill,  60  Pac.  48;  Bank  v. 
Cook,  31  Wash.  477,  71  Pac.  1094;  Poler  v. 
Poler,  32  Wash,  400,  73  Pac,  372;  Prospectors' 
Development  Co.  v.  George  Brook,  32  Wash. 
815,  73  Pac.  376;  Borrow  v.  Borrow,  84 
Wash.  684,  76  Pac  805 ;  Cullen  v.  Wbltham, 
88  Wash.  866,  74  Pac  581;  Chantler  v.  Hub- 
bell,  34  Wash.  211,  75  Pac  802;  Miller  v. 
Miller,  88  Wash.  605,  80  Pac  816;  Eno  v. 
Sanders,  39  Wash.  238,  81  Pac  696;  BrlU  v. 
Hayford,  41  Wash.  468,  83  Pac  1119. 

[2]  Three  witnesses  testified  in  effect  that 
Gough  stated  to  them  that  the  Arizona  Com- 
pany was  willing  and  had  offered  to  take  the 
contract  of  reinsurance  on  a  basis  of  75  per 
cent  of  the  unearned  premiums  to  that  com- 
pany and  26  i>er  cent  to  the  Pioneer  Com- 
pany. It  is  true  that  two  of  these  witnesses 
were  attorneys  for  the  respondent  and  it  is 
true  that  according  to  respectable  authority 
such  testimony  should  be  viewed  narrowly. 
2  Moore  on  Facts,  {  1107 ;  O'Donoghue,  Bx'x, 
V.  TlUe  Guaranty  &  Trust  Co.,  70  lU,  App. 
263;  Uttie  v.  McKeon,  3  N.  T.  Super.  Ct 
607.  But  In  this  case  the  testimony  of  the 
attorneys  was  corroborated  by  that  of  the 
president  of  the  Pioneer  Company,  who  was 
certainly  no  more  directly  Interested  In  tbe 
result  of  the  litigation  than  Gough  was,  and 
whose  testimony  was  entitled  prima  fade 
to  as  much  weight  as  that  of  Gough.  More- 
over, Gough  admitted  that  he  told  tbe  attor* 
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Iters  that  Qie  payment  of  tbe  10  par  cent  to 
Btld^tord  was  in  tbe  natare  of  a  commis- 
sion on  tbe  relnsoiance  deal,  wblcb  pro  tanto 
further  corroborated  the  attom^v. 
'  It  is  arsned  that  the  written  evideDoe  vas 
entitled  to  more  weight  than  any  oral  testl- 
mony  founded  npon  the  memory  of  witness- 
es. It  may  be  conceded  that  this  is  the  ordi- 
narily accepted  rule;  but  to  give  tbe  letters 
between  Gough  and  Bridgeford  ancb  abso- 
Inte  weight  as  contended  for  In  a  case  of 
this  diaracter  would  be  to  dose  die  door 
against  the  proof  of  fraud  In  almost  erery 
instance.  If  these  men  were  actually  in- 
tending  to  secret^  profit  by  the  traneactlon, 
one  woald  hardly  expect  to  find  the  evidence 
of  that  fiict  in  letters  which  would  necessa- 
rily be  submitted  to  the  officers  of  the  Pio- 
neer Comjiany.  Etw  wboi  the  written  evi- 
dence alone  is  considered,  it  is  not  free  from 
inferences  tending  to  support  the  findings  of 
tbe  trial  court  It  Is  significant  that  on  the 
same  day  that  Brldg^rd  wrote  gubmlttlng 
the  matter  of  r^nsurance  at  a  15  per  cent 
discount  on  the  unearned  premium  he  wrote 
his  son  to  submit  the  offer  to  accept  10  per 
cent  for  his  own  pay  for  reorganizing  tbe 
field  for  the  Arizona  Con^>any,  and  that  on 
the  same  day  when  Gongh  wired  accepting 
the  National  Realty  Company  bonds,  and 
finally  authorized  that  the  deal  be  closed  with 
the  Pioneer  Company,  Brldgeford's  son  wrote 
Brldgeford  that  the  10  per  cent  arrangement 
with  Brldgeford  was  also  satisfactory  to 
Gongh.  If  the  10  per  cent  transaction  was 
entirely  free  from  shadow  in  the  minds  of 
these  parties,  why  were  the  negotiations 
touching  It  carried  on  In  this  unusual  and 
roundabout  way?  Th^  seems  to  have  been 
a  studied  effort  to  keep  out  of  any  corres- 
pondence which  would  have  to  be  submitted 
to  the  officers  of  the  Pioneer  Company  any 
reference  to  Brldgeford's  10  per  cent  There 
was  an  evident  fear  somewhwe  that,  if 
those  officers  knew  that  the  Arizona  Compa- 
ny was  actually  allowing  a  discount  of  26 
per  cent  instead  of  IS  per  cent,  tii^  might 
eitlier  decline  the  rdnsorance  contract  or  In- 
slat  on  receiving  the  fall  discount  It  is  ar- 
gued that  the  retention  of  Brldgeford's  serv- 
ices was  one  of  the  moving  conalderations  to 
the  Arizona  Company.  Tlut  may  be  true; 
but  that  is  no  good  reason  wby  tin  tacts 
should  have  bem  withheld  from  tlie  Pioneer 
Company.  That  was  no  excuse  tor  Bridge- 
ford  udng  his  relations  with  the  Pioneer 
Compaiqr  to  secretly  secure  the  new  employ- 
ment, nor  for  the  Arizona  Company  to  con- 
nlve  with  him  in  keeping  the  matter  secret 
unless^  by  so  doing,  both  parties  to  the  se- 
cret arrangemfflit  profited  by  keeping  it  se- 
cret, the  one  by  securing  a  liberal  remunera- 
tion, the  other  by  maktog  payment  of  that 
remuneratton  without  any  outlay  <m  ite  own 
part  All  of  these  considerations  doubtless 
Influenced  tbe  trial  court  In  making  his  find- 
ings, and  we  cannot  say  that  they  should  not 


have  done  so,  nor  can  we  ny  that  the  find- 
ings  are  against  the  clear  weight  of  the  evi- 


[I]  On  behalf  of  the  appellant  Bridgefbrd 
it  is  u^ed  that  the  declarations  of  Qough, 
in  the  abamce  of  Bridgtfoi^  could  not  Und 
Bridgefcwd.  Viewed  as  mere  admissions 
against  intoreat  that  mitfit  be  true;  but 
tb^  were  admlssiUe  In  any  event  as  tepd^ng 
to  prove  the  true  character  of  tlie  transac- 
tltm,  especially  In  view  of  Brldgeford's  ad- 
misdon  Uiat  the  agreement  was  tiiat  he 
should  receive  the  10  per  cent,  and  the  clear 
evidence  that  this  fact  was  never  dlsdosed 
to  the  officers  of  the  Pioneer  Company. 
Gough's  declarations,  though  not  conclualve 
as  against  Bri<U;eford,  were  competent  to 
be  considered  in  connection  with  the  other 
drcnmstances  in  determining  tbe  nature  of 
the  transactions.  On  an  issue  of  fraud  great 
latitude  of  Inquiry  is  necessarily  allowed,  es- 
pecially where,  as  here,  other  erldence  tend- 
ed to  show  that  both  parties  participated  In 
the  fraudulent  Intent  O'Hare  v.  Duckworth, 
4  Wash.  470,  30  Paa  724 ;  Anderson  White, 
18  Wash.  658,  52  Pac  281. 

[4]  2.  If  the  findings  were  snffldent  to  sup- 
port the  conclusions  of  law  and  the  Judgment 
founded  thereon,  tbe  Judgment  must  be  af< 
firmed.  This  brings  us  to  the  crucial  legal 
question  Involved :  Was  the  agreement  to 
pay  Brldgeford  10  per  cent,  of  the  unearned 
premiums  on  the  policies  reinsured  illegal 
under  the  clrcumstance.s  as  to  the  Pioneer 
Company,  (or  which  Brldgeford  was  then 
acting  as  Its  general  manager  and  secretory? 
Brldgeford's  relation  to  the  Pioneer  Compa- 
ny was  one  of  trust  and  confidence.  He  was 
its  officer  acting  for  pay,  and,  to  addition, 
had  been  Intrusted  with  the  negotiations  for 
reinsuring  Its  outstondlng  risks,  and  was  au- 
thorized as  ito  special  agent  for  that  purpose. 
It  was  his  duty  to  make  toe  best  bargato 
possible  for  the  Pioneer  Company  in  effect- 
ing such  retosurance.  On  plainest  principles 
of  pnbUc  policy,  it  was  his  duty  to  exercise 
the  utmost  good  faith  in  the  transaction,  and 
to  divulge  to  his  mrtodpal  every  material 
circumstance  entering  into  or  alfectlng  the 
subject-matter  of  bis  agency. 

"It  is  well  settled  that  an  agent  occupies 
a  fiduciary  relation  towards  his  principal, 
and  that  be  is  bound,  in  the  execution  of 
the  agency,  to  act  to  tbe  most  perfect  good 
faith  and  with  loyalty  to  the  toterests  of  Ills 
principal,  and  so  sedulously  Is  this  principle 
guarded  that  all  departures  from  it  are  es- 
teemed frauds  iq>on  the  confidence  bestowed. 
An  ageAt  will  not  be  allowed  to  assume  any 
position  which  is  inconsistent  with  his  duty, 
or  to  acquire  any  rights  by  rlolatlon  ot  it 
This  duty  necessarily  arises  out  of  the  nature 
of  tbe  rdatlon.  The  principal  trusto  to  tbe 
agent  whom  be  has  emj^oyed,  to  faithfWly 
use  all  reasonable  efforte  to  advance  his  In- 
teresto  Many  details  of  the  transaction  are 
conducted  by  the  agent  without  the  principal 
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bftTing  any  knowledge  thereof,  and  In  the 
of  the  tnnsactUm  the  agent  acQulrea 
koowledg*  ot  facts  that  are  anfcnown  to  the 
prlndpaL  Tbm  the  agent  has  many  oppor- 
toidtles  of  acquiring  an  Interest  or  benefit  to 
blmseU  out  of  the  transaction,  to  the  detri- 
ment of  the  prlndpal,  and  against  which  the 
latter  may  be  unable  to  protect  himself. 
For  this  reason  the  law  Jealously  guards  all 
the  agent's  dealings  or  actions  In  reference 
to  the  subject-matter  of  the  a«encr,  and  re- 
quires that  they  shall  be  strictly  In  good 
faith  and  loyal  to  the  Interests  of  his  prin- 
cipal As  stated  above,  an  agent  will  not  be 
allowed  to  assume  any  position  which  Is  in- 
consistent with  fals  duty  to  be  loyal  to  his 
prlDcipal,  or  to  place  himself  tn  an  attitude 
of  antagonism  to  the  interests  of  his  prin- 
cipal. He  not  only  will  not  be  allowed  to 
acquire  any  personal  Interest  or  advantage 
bj  an  actual  violation  of  his  duty,  but  be 
also  win  not  be  allowed  to  take  a  position, 
without  his  principal's  knowledge  and  con- 
sent, which  will  have  a  tendency  to  cause 
bim  to  violate  such  duty,  and  to  act  In  his 
om  interest  rather  than  that  of  his  princi- 
pal. If  he  does  90,  the  principal  may  com- 
pel htm  to  account,  or  set  the  transaction 
aside,  according  to  drcumstances,  and  no 
local  custom  or  usage  can  be  shown  to  avoid 
this  mlfc"  1  Clark  ft  Skyles  on  the  Law 
of  Agency,  ||  404,  40Q. 

"As  a  general  rule  it  Is  a  breach  of  good 
faith  and  loyalty  to  his  principal  for  an 
agent,  while  the  agency  exists,  so  to  deal 
with  the  subject-matter  thereof,  or  with  in- 
rormation  acquired  during  the  course  of  the 
ageD(7,  as  to  make  a  profit  out  of  It  for 
himself  in  excess  of  his  lawful  compensation, 
and  if  he  does  so  he  may  be  held  as  a  trus- 
tee, and  be  compelled  to  account  to  his  prin- 
cipal for  all  profits,  advantages,  rlgbta,  or 
privileges  acquired  by  him  In  such  dealings, 
whether  in  performance  or  In  violation  of 
tils  duties,  and  be  required  to  transfer  them 
to  his  prlndpal  upon  being  reimbursed  for 
bis  expenditures  for  the  same,  unless  the 
principal  has  consented  to  or  ratified  the 
tnnsactlon  with  knowledge  that  a  benefit  or 
profit  would  accrue  or  bad  accrued  to  the 
agent  The  application  of  this  rule  is  not 
affeded  by  the  fact  that  the  principal  did 
not  suffer  any  injury  by  reason  of  the  agent's 
deaUng,  or  that  he  in  tact  obtained  a  better 
result,  nor  bj  the  fact  that  there  Is  a  usage 
or  custom  to  the  contrary."  31  Cyc.  p.  1434, 

lias. 

"L'nfortonatdy  there  appears  to  prevail  In 
eoumerdal  drdes  In  whidi  perftetly  hon- 
ourable men  desire  to  play  an  honourable 
part  an  extraordinary  lazl^  In  the  view  tak* 
eo  of  the  eunlng  of  secret  profits  by  agents. 
The  sooner  It  Is  lecognlced  that  such  secret 
Pmflts  oa^t  to  be  disapproved  by  men  In  an 
luaoamble  profession,  the  better  it  will  be 
for  oommeree  In  all  Its  branches."  HIpidsley 
r.  Knee  Brother^  1 Q.  B.  Dlv.  1,  7.  See,  also. 


Lmn  V.  McEwen,  06  Hlnn.  278,  ST  N.  W. 
662 ;  Powell  *  Thomas  t.  Jonsn  ft  Co.,  1  K. 
B.  Dlv.  11. 

These  principles  underiie  the  following  de- 
cisions of  this  court:  Shepard  v.  HUl,  6 
Wjash.  605,  84  Pac.  160;  Fowler  v.  Bnrke, 
13  Wash.  13,  42  Pac.  624 ;  Hlndle  v.  Holcomb, 
34  Wash.  336,  75  Pac.  873 ;  Watson  v.  Bay- 
llss,  62  Wash.  329,  113  Pac.  770,  34  L.  R.  A. 
(N.  S.)  1210.  Applying  these  ptindples  to  the 
situation  here  presented,  it  seems  plain  that 
Brldgeford,  occupying  the  position  not  only 
of  a  salaried  officer  of  the  Pioneer  Company, 
but  also  that  of  a  special  agent  for  the  pur- 
pose of  negotiating  the  reinsurance,  was  guilty 
of  a  violation  of  duty  to  his  principal  in 
secretly  dealing  with  the  subject-matter  of 
his  trust  In  such  a  way  as  to  make  a  profit 
for  himself.  On  plainest  principles  of  equity 
and  fair  dealing,  he  should  at  least  have  ad- 
vised the  officers  of  the  Pioneer  Company  of 
the  fact  that  be  was  entering  Into  this  10 
per  cent  agreement  for  his  own  benefit.  The 
consideration  of  the  10  per  cent  agreement 
was  so  intimately  connected  with  the  con- 
tract of  reinsurance  that  ordinary  good  faith 
required  that  he  divulge  the  full  facts.  It 
is  manifest  that  the  Arizona  Company,  what- 
ever the  purpose  of  the  10  per  cent  agree- 
ment with  Brldgeford,  intended  all  along  that 
he  should  be  paid  from  the  same  fund  from 
which  the  Pioneer  Company  received  Its  dis- 
count or  commission.  It  fairly  appears  that 
the  Arizona  Company  conceived  that  they 
could  handle  the  reinsurance  of  the  Pioneer 
ComiMUiy's  outstanding  risks  with  profit  to 
themselves  at  a  discount  of  26  per  cent  on 
the  unearned  premiums,  and  it  Is  also  plain 
that  any  reduction  of  this  discount  as  going 
to  the  Pioneer  Company,  by  a  payment  to 
Brldgeford,  was  a  matter  which  necessarily 
concerned  the  Interests  of  the  Pioneer  Com- 
pany. The  evldenoe  wholly  falls  to  establish 
the  appellants'  claim  that  the  10  per  cent, 
contract  with  Brldgeford  was  an  after  con- 
sideration altered  into  after  the  reinsurance 
contract  had  been  consummated.  As  we  have 
seen,  the  correwondenoe  leading  vp  to  both 
of  these  contracts  was  passing  through  the 
malls  at  the  very  same  time,  that  relative  to 
the  reinsurance  dlractly  betwem  Bridg^rd 
and  Gough^  and  tlut  relative  to  the  10  par 
cent  agreement  indirectly  between  Bridge- 
fiord  and  his  son  to  Oongfa.  Hie  whole  trans- 
action, as  divulged  by  this  cmre^ondence, 
bears  internal  evidence  of  the  fact  that,  in 
the  minds  of  both  Brldgeford  and  Gough, 
the  two  agreements  were  interdependent,  and 
that  the  one  would  not  have  been  entered 
Into  by  the  Arizona  Company  but  for  the 
other.  Brldgeford  thus  put  himsdf  In  a 
position  where  his  own  interests  were  In  di- 
rect conflict  with  the  Interests  of  his  prin- 
cipal, and  where  every  effort  made  to  fur- 
ther his  own  interests  would  have  a  corres- 
ponding influence  In  Injuriously  affecting  the 
Interests  of  his  priuciiial.  In  such  a  case  he 
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miut  be  held  to  aooount  for  any  profit  derlred 
from  Us  secret  agreemrait 

Tbere  can  be  no  question  that  Oough,  and 
fwnaequently  the  Arlsona  Company  which  he 
represented,  had  fall  knowledge  of  Bridge- 
ford's  fldnelary  relation  to  the  Pioneer  Com- 
pany, nor  can  there  be  any  qnestifm  bnt  that 
Gough  knew  and  appreciated  the  fall  effect 
Opuu  the  relnrarance  contract  which  the  10 
pw  cenL  agreement  with  Brldgeford  woold 
neceii«arUy  have.  Eknowing  that  Brtdgetord. 
the  offlcw  and  agent  of  the  Pioneer  Cmiipany, 
was  dealing  with  the  snbJectHmatta  of  his 
agency  for  his  own  benefit,  Oougb  and  the 
Arizona  Company  mnst  be  charged  with  a 
culpable  participation  in  the  legal  fraud  there- 
by perpetrated  upon  the  Pioneer  Oranpany. 
MbreoTOT,  the  court  fbund — and  Uiere  was 
evidence  Justifying  the  flnding-^that  Oils  10 
per  cent  was  paid  to  Brldgeford  after  notice 
of  the  claims  of  the  recelrer  of  the  Pioneer 
Company,  and  with  foil  kiutwldge  of  the  fact 
that  Brldgeford  had,  op  to  this  tlm^  kept 
all  knowledge  of  the  10  per  cent,  agreement 
away  from  the  ofilcera  of  the  Pioneer  Com- 
pany. By  thus  knowingly  performing  an 
agre«nent  in  fraud  of  the  righto  of  the  Pio- 
neer Company,  the  Arizona  Company  ren- 
dered Itself  liable  to  an  accounting  fbr  the 
same  reason  and  to  the  same  extent  as 
Brldgeford. 

The  further  claim  on  Bridgeford's  part 
that,  in  any  event,  the  Judgment  as  to  him 
should  be  reduced  bis  expenses  is  without 
merit  These  expenses  to  no  sense  redound- 
ed to  the  benefit  of  the  Pioneer  Gompany, 
whldi  would  be  the  only  reastmable  basis  for 
such  a  claim. 

l^ere  was  evidence  sufllclent  to  support 
the  findings,  and  the  law  sustains  the  con- 
clusions. 

The  Judgment  is  afllrmed. 

CROW,  a  X,  and  MAIN,  J„  concur.  PUL- 
LBBTON,  J.,  concurs  to  the  result 


FOLLIOTT    LORD  et  uz. 
(Supreme  Court  of  Washington.   Nov.  1, 1013.) 
Baxliont  (I  81*)— Rkoovbbt  of  Rent— Peb- 

SORAL  PBOPBRTT. 

In  an  action  for  tb«  ok  of  certain  dirt-mov- 
fng  cars  and  railway  track  rented  by  plaintiff 
to  defendant!  at  an  agreed  rental  per  day,  in 
which  plaintiff  claimed  $974  on  the  theorr  tfaat 
the  agreed  rate  was  to  lie  paid  for  each  day 
during  which  the  cars  and  track  were  in  defend- 
ants' possession,  and  defendants  claimed  that 
there  was  due  only  |215  on  the  theory  that  the 
rent  was  to  tw  paid  only  for  the  number  of 
days  the  can  and  tracii  were  used,  idaintiff 
held  entitled  to  recover  fSOO. 

[EJd.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  H  124^m;  Dea  i)ig.  |  81.*] 

Crow,  O.  J.,  and  <9ose  and  (Shadwlck,  3J^  dis- 
senting. 

Bn  Banc.  Appeal  from  Superior  Court, 
King  County;  Everett  Smith,  Judge. 


Action  by  F.  Kerr  ITolllott  against  W.  U. 
Lord  and  wife.  From  a  Judgment  for  plain- 
tiff, defendonto  appeal.  Affirmed. 

BeU  &  McNeil,  of  Seattle,  for  appeUonts. 
Williams  it  Price,  of  Everett,  for  respondent 

PARKER,  J.  The  i^ototifl  oommenoed 
this  action  seeking  recovery  of  the  sum  of 
9974  from  the  defendante  for  the  use  of 
certain  dirt-moving  cars  and  railway  trade 
rented  by  him  to  them  at  an  agreed  rental  of 
20  cents  per  day  for  each  car  and  25  cents 
per  day  for  each  100  feet  of  track.  A  trial 
before  the  court  and  a  Jury  resulted  in  ver- 
dict and  Judgment  to  favor  of  the  plaluflff 
for  $600,  from  which  the  defendants  have  ap- 
pealed. 

There  was  no  controversy  upon  the  trial 
as  to  the  agreed  amount  per  day  appellants 
were  to  pay  respondents  for  the  cars  and 
track.  The  main  controversy,  bo  far  as  the 
questions  here  tovolved  are  oonoeraed,  was 
as  to  whether  the  contract  was  that  appel- 
lant should  pay  the  agreed  per  diem  rate  for 
the  whole  time  the  cars  and  track  were  to 
th^  possession  or  only  for  the  time  the  cars 
and  tradE  were  used  by  toem.  There  was 
also  some  controversy  as  to  the  number  of 
days  the  cars  and  track  were  used.  Respond- 
ent claims  there  was  due  hltn  $974  upon  the 
theory  that  the  contract  by  its  terms  entitled 
him  to  compensation  at  the  agreed  per  diem 
rate  for  the  whole  time  the  cars  and  track 
were  In  appellante'  possession,  while  appel- 
lante  claim  that  there  was  due  respondent 
the  sum  of  $215  only,  which  they  tendered 
before  trial,  upon  the  theory  that  that  sum 
was  the  full  amount  due,  computed  upon  the 
number  of  days  the  cars  and  track  were 
used,  and  that  the  contract  did  not  require 
them  to  pay  tor  any  other  time,  even  though 
the  cars  and  track  were  in  their  possession. 

Appellants  seek  a  new  trial  upon  the  ground 
that  the  trial  court  erred  in  rejecting  cer- 
teln  ofCers  of  evidence  made  In  their  behalf. 
The  nature  of  the  evidence  so  offered,  the 
purpose  thereof,  and  counsel's  claim  of  er- 
ror in  its  rejection  by  the  court  are  stated  in 
their  brief  as  follows:  "By  way  of  drcum- 
steutial  evidence  and  for  the  purpose  of 
showing  the  unreasonableness  of  the  respond- 
ent's contentions  and  for  the  purpose  or 
showing  the  improbal)lllty  of  appellants'  ever 
having  entered  Into  any  such  agreement  as 
set  forth  by  the  respondent,  and  for  the  pur- 
pose of  discrediting  the  testimony  of  the  re- 
spondent the  appellants  sought  to  totroduce 
evidence  for  the  purpose  of  showing  that  the 
dirt  in  question  could  have  been  moved  In 
other  ways  at  a  much  less  cost  than  contem- 
plated by  the  alleged  agreement  set  forth  by 
the  respondent  and  farther  to  show  that 
the  cars  and  track  to  questlim  could  have 
been  purchased  outright  4Cor  a  sum  not  to 
excess  of  the  amount  asked  as  rentaL  The 
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court  below  refused  to  admit  the  teatimoity 
for  eUbw  of  tlieae  porposes,  to  which  re- 
fusal the  ai»pcdlaiits  dnly  excepted."  This 
hu  xetaeam  to  lespondeiitr  e  daim  for  1074 
made  npcm  tbe  theory  that  br  the  terms  of 
the  eontrsct  he  Is  entitled  to  compensation 
at  the  agreed  per  diem  rate  for  tbe  whole 
time  the  cars  and  track  remained  In  appel- 
lants' posaesaion.  Counsel  tor  appeUanta  rest 
thdr  dalm  of  error  In  the  rejection  of  this 
erldeuce  upon  the  general  role  that,  in  con- 
txorerdea  where  an  express  agreement  Is  al- 
leged on  the  one  side  and  denied  on  the  oth- 
er, it  Is  rdevant  to  pnt  in  evidence  any  dr- 
enmstance  tending  to  make  the  existence  of 
the  fact  as  Claimed  by  ^ther  side,  more  or 
less  probable.  Bobertson  v.  O'NelUi  67  Wash. 
121.  126,  120  Pae.  884;  9  Cyc.  767.  It  may 
well  be  aigned,  as  has  been  done  by  counsel 
for  respondent,  that  this  offered  evidence  is 
too  roDote  from  the  main  Issue  and  too  lia- 
ble to  mislead  to  render  it  admissible  here 
under  the  rule  invoked,  for  collateral  facts 
which,  though  in  some  degree  logically  rele- 
vant, may  be  excluded  because  of  their 
meager  probative  force  or  because  of  their 
toideiu?  to  obscure  the  main  issue  in  a  maze 
of  collateral  inquiries.  1  Greenleaf,  Evl- 
dCTCe  (16th  Ed.)  |  14a;  16  Cyc.  1112.  How- 
ever, we  need  not  pursue  this  inquiry  fur- 
ther, since  we  are  of  the  opinion  that  the 
rejection  of  this  offered  evidence  was  in  no 
erent  prejudicial  to  the  rights  of  appellanta 
We  have  noticed  that  the  Jury  found  for 
the  respondent  in  the  sum  of  $500  only, 
which  was  but  little  more  than  one-half  the 
^4  claimed  byhtm  upon  the  theory  that 
he  was  entitled  under  the  contract  to  pay 
for  all  of  the  time  the  cars  and  track  were 
In  appellants*  possession.  It  Is  manifest  that 
this  offer  of  proof  was  not  made  merely  to 
abow  the  improbatdllty  of  the  contract  be- 
ing tor  an  agreed  per  diem  rate  for  every 
day  the  cars  and  track  were  In  possession 
of  appellants,  but  It  was  for  the  purpose  of 
showing  the  Improbability  of  the  contract  be- 
ing sncfa  as  to  entitle  respondent  to  recover 
the  large  sum  of  $974  upon  the  theory  that 
be  was  entitled  to  compensation  for  every 
day  the  cars  and  track  remained  in  appel- 
lants' possession.  It  is  apparent  from  what 
vas  manifestly  in  contemplation  by  the  par- 
ties at  the  time  of  the  making  of  the  contract 
tbat  the  probative  force  of  this  offered  evi- 
dence would  have  been  too  slight  to  render 
its  eccliiBlon  reversible  rarer  had  there  been 
notfafaig  involved  but  the  naked  question  of 
whether  the  contract  in  ta<%  included  a  stip- 
ataUon  that  tbe  per  diem  rate  should  be  op- 
erative every  day  the  cars  and  track  remain- 
ed In  appellants'  jmsses^on.  This  Is  trae 
because  it  Is  condusively  shown  by  tlie  evi- 
deoce  that  when  the  contract  was  made  the 
paitiea  did  not  contemplate  that  the  rental 
period  would  be  longer  than  about  six  weeks, 
though  no  spedflc  time  was  agreed  upon. 


and  that  In  no  event  wonld  more  than  abont 
f800  be  likely  to  become  due  thereon.  It 
seems  pUdn  to  us  that,  had  reqwndent  not 
claimed  this  large  sum,  this  evldeioe  offei^ 
ed  by  appellants  of  collateral  facts  might 
have  been  properly  excluded  because  of  its 
almost  Inflnlteslmal  probative  force  as  tend- 
ing to  prove  the  Improbability  of  snch  a  stip- 
ulation being  in  the  contract;  and,  since  the 
Jury  manifestly  rejected  the  9274  claim  of 
respondent  made  upon  that  theory,  the  ex- 
clusion by  the  4oart  of  the  evidence  offered 
to  counteract  such  theory  did  not  work  to 
the  prejudice  of  appellants  and  therefore  did 
not  constitute  reversible  error. 

Some  contention  is  made  that  the  trial  court 
committed  prejudicial  error  when,  in  ruling 
upon  this  offered  evidence.  It  made  the  re- 
mark relative  to  the  contract  that  "there 
was  a  meeting  of  the  minds."  This,  it  is  in- 
sisted, was  a  prejudicial  comment  upon  the 
evidence.  A  reading  of  the  record  showing 
the  connection  in  which  this  -  remark  was 
made,  we  think,  renders  it  plain  that  the 
court  was  referring  to  the  fact  that  there 
was  a  meeting  of  the  minds  as  to  the  per 
diem  rate  to  be  paid  and  bad  no  reference  to 
the  question  of  whether  such  rate  was 
chargeable  only  for  the  days  the  cars  and 
track  were  in  use  or  for  all  of  the  days  they 
were  In  appellants'  possession.  This  remark 
was  not  addressed  to  the  Jury  but  to  coun- 
sel while  the  court  was  giving  Its  reasons  In 
ruling  upon  the  offer  of  evidence.  We  are 
of  the  opinion  that  this  was  not  prejudldai 
error. 

The  Judgment  Is  affirmed. 

MOUNT  and  FUIiLERTON,  JJ.,  concur. 
MAIN  and  ELLIS.  JJ.,  concur  In  the  result. 

GOSE,  J.  Z  think  the  evidence  offered  was 
admissible  and  that  Its  exclusion  was  error 
within  the  rule  announced  In  Bobertson  v. 
O'Neill,  supra,  and  the  anthorlties  there  re- 
viewed.  I  therefore  dissent 

GROW,  a  J.,  and  GHADWIOK,  con- 
cur. 


FIRST  CHURCH  OF  CHRIST,  SCIENTIST,. 
V.  SOUTHERN  SEATING  ft  CAB- 
INET CO. 

(Supreme  Court  of  Washington.    Nov.  6,  191S.) 

1.  Saias  (t  442*)— Bkeach  ov  Oontbact  bt 

Sbli^— HsAsUBB  or  Daiuoes. 

Where  a  buyer  properly  rejected  the  goods 
purchased  because  of  their  defective  gaality,  it 
was  entitled  to  recover  tbe  difference  between 
tlw  eontmct  price  and  the  fair  market  value  at 
tile  time  of  the  rejection,  and  also  the  part  of 
tbe  purchase  price  paid  before  delivery,  and  the 
seller  was  not  entitled  to  the  balance  of  the  pur- 
chase price  after  deducting  the  difference  be- 
tween the  contract  price  and  tbe  market  value. 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  IS  1284-1301 ;   Dec.  Dig.  |  442.*1 
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2.  SaUES  (I  4S1*}— AOCKPTANOE— RvniHTioN 
-     AND  UbE. 

Where  tiie  titfe  to  pewi  sold  to  a  church 
was  retained  hj  the  Mller,  and  upon  delivery 
they  were  rejected  because  of  their  defective 
qaality  and  the  seller  notified  to  remove  them, 
uelr  retention  and  tue  by  tiie  chnich  dU  not 
prevent  a  recovery  of  damages  as  in  case  of  a 
rejection. 

[Ed.  Note.— For  other  coses,  see  Sales,  Cent. 
Dig.  SI  1449-1455;   Dec.  Dig.  |  481.*] 

Department  1.  Appeal  from  Snperlw 
Court,  Fierce  County;  Entest  M.  Card.  Jndce. 

Actton  by  tbe  First  Cliurdi  cf  Christ,  8cl- 
eatlBt,  against  the  Soutliem  Seating  ft  Cabi- 
net Company;  Prom  a  jadgmoit  for  plalntlCC, 
defendant  appeals.  Affirmed. 

John  E.  Gallagher,  of  Tacoma,  for  appel- 
lant  Huffer  &  HaydeUt  of  Tacoma,  for  re* 

Qrandent 

CHADWICK,  J.  The  plaintiff  contracted 
with  the  defendant  for  certain  church  pews, 
to  be  delivered  and  set  up  In  the  church 
building  owned  by  plaintiff.  The  contract 
was  In  writing,  and  provided,  among  other 
things,  that  the  property  should  be  "deliver- 
ed and  set  up  in  church  by  tbe  Southern 
Seating  &  Cabinet  Company,  said  Southern 
Seating  &  Cabinet  Company  to  pay  freight 
and  drayage."  Title  was  retained  by  the 
vendor.  Upon  the  arrival  of  the  furniture 
In  Tacoma,  the  plaintiff,  at  the  solicitation  of 
the  attending  agent  of  the  defendant,  ad- 
vanced the  sum  of  9618.48  to  pay  the  freight 
then  due  the  railroad  company,  and  for  cart- 
age and  like  expenses.  The  furniture  was 
thereafter  set  up  and  rejected  by  plaintiff  as 
not  conforming  to  the  contract  Defendant 
was  notifled  to  remove  its  property.  This  it 
refused  to  do,  and  the  furniture  has  since 
remained  In  the  churchhouse  of  the  plaintiff. 
Plaintiff  brought  this  action  to  recover  the 
amount  advanced  to  pay  the  freight  and  for 
damages.  The  court  found  that  the  pews 
were  defective;  that  plaintiff  was  not  bound 
to  accept  the  same,  and  was  entitled  to  re- 
cover the  difference  in  value  between  the  fair 
market  value  of  the  pews  and  the  contract 
price,  to  wit  the  sum  of  fSOO,  together  with 
the  amount  advanced  on  the  purchase  price, 
and  rendered  judgment  accordingly.  Defend- 
ant has  appealed. 

[1  ]  It  Is  first  assigned  that  the  court  erred 
In  allowing  plaintiff  to  recover  damages  on 
account  of  the  Increase  In  the  market  value, 
based  on  the  difference  between  the  con- 
tract price  and  the  fair  market  value  at  the 
time  the  pew?  were  rejected,  and  at  the  same 
time  allowing  plaintiff  to  recover  that  por- 
tion of  the  purchase  price  paid  by  It  The 
case  of  Houser  &  Haines  Mfg.  Co.  T.  McKay, 
53  Wash.  337,  101  Pac.  894,  27  L.  R.  A.  (N.  S.) 
925,  fs  relied  on.  That  case  la  not  in  point 
In  that  case  a  breach  of  warranty  was  set 
up,  and  the  court  held  that  a  vendee  could 
not  rely  upon  a  breach  of  warranty  and  at 
the  same  time  rescind  the  contract  The 


fault  in  a^iellant's  reasoning  in  the  instant 
case  lies  in  the  fact  that  It  assumes  that 
there  has  been  a  rescission.  This  is  not  so. 
A  resdasioa  implies  an  acceptance.  If  plain- 
tiff had  accepted  the  pews.  It  would,  nnder 
the  case  relied  on,  be  bound  as  In  a  case  for 
breach  of  warranty.  There  was  no  accept- 
ance, and  therefore  no  resdsalon,  so  that  re- 
covery of  that  part  of  the  purchase  price 
paid  before  delivery,  together  with  general 
damages,  is  not  an  Inconsistent  measure. 
Philadelphia  Whiting  Co.  v.  Detroit  White 
Lead  Works,  68  Mich.  29,  24  N.  W.  8S1 ;  Tay- 
lor V.  Saxe.  1S4  N.  T.  67,  31  N.  B.  258 ;  Ash 
v.  International  Hazrester  Co.,  101  Mls&  Sfi, 
68  South.,  529. 

It  la  also  complained  that  ''the  court  erred 
In  allowing  plaintiff  damages  based  oa  Ota 
difference  betweoi  the  contract  price  and  the 
fair  market  value  at  the  time  the  pews  were 
rejected,  and  refusing  to  allow  the  dtfendant 
the  balance  of  its  nnpaid  purchase  price  after 
deducting  the  difference  between  what  tbe 
pews  famished  were  actually  worth  and  Uie 
contract;  idua  the  amount  paid  thereon  by 
the  plaintlir."  Hiw  fiiUacy  of  tUs  argument 
lies,  as  does  the  first  contention.  In  the  tact 
that  it  assumes  an  acceptance.  If  QHb  were 
80,  tbe  mle  contended  for  would  undoubtedly 
follow.  There  are  cases  where  the  right  to 
recover  tbe  difference  in  valne  la  disallowed, 
but  these  cases  are  infrequent  and  depend 
upon  exceptional  circumstances.  There  la  no 
statemoit  of  facta  in  this  case,  and  we  must 
assume  that  the  findings  <tf  tJie  court  are 
based  upon  competent  testimony.  This  being 
so,  plaintiff  is  entitled  to  recover  its  damages 
nnder  the  general  ml& 

[2]  Neither  can  the  fact  that  the  pews 
have  been  left  in  the  posaessimi  of  plalntiUC 
militate  against  its  right  of  recovery.  If  Qie 
pews  had  been  sold  nnder  an  ordinary  urn- 
tract  of  sale,  and  title  had  passed  and  tbe 
action  bad  been  for  damages  as  for  breach  of 
warranty,  the  retention  and  use  of  the  pews 
would  have  been  inconsistent  with  the  meas- 
ure allowed  in  this  case.  The  terms  of  the 
contract,  however,  preclude  the  application 
of  this  principle.  The  title  was  reserved  In 
the  vendor,  and  the  imwb  have  been  at  all 
times  subject  to  its  order. 

We  find  no  error,  and  the  Judgment  Is  af- 
firmed. 

CROW,  0.  X,  and  BLLIS,  MAIN,  and 
GOSE,  JJ..  concur. 


PICEFORD  V.  BORLAND  et  aL 

(Supreme  Court  of  Washington.    Nov.  8, 

1913.) 

1.  Cou&Ts  <i  251*)— Ahouht  zir  Contbovbbst 

— Intkbbst. 

Where  the  original  amount  In  controversy 
was  $630,  with  lotereat  at  10  per  cent  on  (200 
from  February  3,  1913,  defendant's  tender  into 
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court  itf  $430  fid  not  reduce  Uie  amount  in 
controversy  below  that  regnired  to  ■  as  tain  an 
appeal  to  the  Sapreme  Coart,  under  the  mie 
that  the  original  amount  in  controveru,  for 
purposes  of  appellate  jnriadictloii,  Inclndea  in- 
terest, when  recoreralue,  eompnted  to  the  com- 
mencement of  the  action. 

[Ed.  Note.— For  other  casw,  see  Oonrte,  Dee. 
Dig.  S  251.*] 

Z  Trzai.  (S  406*)— Excbptionb— SumoxBNOT 
— FiNoxnoB. 

Separate  exceptions  taken  to  each  finding 
and  eadi  coDcludon  by  number  are  sufficient, 
without  a  statement  of  the  basis  or  reasons 
therefor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  963-965,  967;  Dec  Dig.  {  405.*] 

3.  EVIDEHGK  (t  423*)  —  Paboe.  Bvidehok  — 
WBinXH  OOHn^TT— GORDXTXONAX.  SaIX— 

Extension  of  Lun. 

Where  a  conditional  sale  contract  purport- 
ed to  reserve  a  lien  to  secure  $430,  which,  so 
far  as  the  buyer  knew,  was  the  total  consid- 
eration for  the  sale,  and  it  was  not  allied  that 
notes  givcD  by  two  others,  whom  the  buyer 
was  assisting  in  the  transaction,  were  omitted 
from  the  contract  by  inadvertence,  mistake,  or 
fraud,  or  that  for  any  other  reason  the  con- 
tract did  not  disclose  the  intention  of  the  par- 
ties, parol  evidence  was  inadmissible  to  show 
that  it  was  intended  that  tbe  lien  should  cover 
such  additional  sum. 

[Ed.  Note.— For  other  cases,  see  Evideoce, 
Cent.  Dig.  U  1957-1965;  Dec.  Dig.  I  423.*] 

4.  Sales  (|  300*)— Lisn— Pubchasb  Price. 

There  la  in  Washington  no  such  thing  as 
a  seller's  Hen  on  personal  property  for  the  pur- 
dtase  price,  where  the  possession  is  delivered 
to  the  buyer,  in  the  abaenee  of  contract  to 
that  effect. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  866,  800:  Dec  Dfg.  {  300.*] 

5.  Saxes  813*)— PuEOHAas  Pxioi— Lexn— 
Waiver. 

Where  a  seller  makes  a  written  contract 
of  conditioDid  sale  limiting  tbe  security  reserv- 
ed to  a  speafied  sum,  he  thereby  waives  a  right 
to  a  lien  for  any  further  or  other  sum. 

VEd.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  H  870,  872,  878-884;  Dec  Dig.  f  313.*] 

&  SaZJBI  (I  279*)— CONDITIOnAI.  Saub— COH- 
TBACT  OF  WABBAITTT- EbTOFFEL. 

Defendant's  stm  and  an  assodate,  desir- 
ing to  purchase  a  pool  hall  business  at  an 
agreed  price  of  $1,000  for  the  buainess  and 
S430  for  the  stock  of  tobacco,  cigars,  etc.,  de- 
fendant, not  knowing  that  the  price  exceeded 
$800,  togetber  with  the  price  of  the  tobacco 
stock,  agreed  to  advance  that  sum,  and  in  or- 
der to  effectuate  the  transaction  the  property 
was  sold  to  him  under  a  conditional  sale  con- 
tract, which  recited  that  the  price  was  $800, 
together  with  the  $430  for  the  tobacco  stock, 
plaintiff  accepting  notes  of  defendant's  son  and 
his  asso<aate  for  the  $200-  additional  without 
disclosing  the  same  to  defendanL  Beld,  that 
plaintiff  was  not  entitled  to  a  reformation  of 
the  written  contract  so  as  to  extend  the  lien 
to  cover  the  additional  $200;  plaintiff  being 
estopped  by  his  contract  of  warranty  to  claim 
any  other  lien  than  that  apedfied  in  the  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  783-792;  Dec  Dig.  {  270.*} 

7.  Saieb  CI  428*)— Conditio  NAT,  SaZE— Wab- 
RA  NTT— inctniBBANCES— Taxes. 

Where  a  conditional  sale  contract  contain- 
ed an  express  warranty  against  all  incum- 
brancea  aave  the  deferred  payments  mentioned 
therem,  the  buyer  was  entitled  to  set  off  mon- 


ey paid  for  taxes  which  were  a  Uen  od  ttie 
property  when  the  contract  was  made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1214-1223:  Dec  Di^  |  428.*] 

Department  1.  Appeal  from  Superior  Court, 
Pierce  Couut7;  Ernest  M.  Card,  Judge. 

Action  by  Charles  Plckford  against  Wil- 
liam Borland  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded,  with  directions. 

C.  M.  Elddell,  of  Tacoma,  tor  appellants. 
Otis  Johnson  and  J.  W.  A.  Nldtola,  both  of 
Tacoma,  for  respondent 

EXLIS.  J.  The  plalntur  seeks,  In  this  ac- 
tion, to  recover  a  balance  dalmed  to  be  due 
upon  tlie  purchase  price  of  certain  personal 
property  conveyed  to  the  defendant  William 
Borlana  by  a  conditional  contract  of  sale, 
and  to  have  the  Uen  reserved  la  the  aale 
contract  extended  to  certain  notes  not  men- 
tioned therein,  nor  executed  by  William  Bor- 
land. The  conditional  contract  of  sale,  so 
far  as  material  to  the  Questions  here  present- 
ed, as  follows:  "This  Indenture,  made 
this  2d  day  of  January,  1013,  by  and  between 
Cbas.  Plckford,  party  of  the  first  part,  and 
William  Borland,  party  of  the  second  part: 
Wltnessetb,  that  the  said  party  of  the  first 
part  has  this  day  delivered  to  said  party 
of  tbe  second  part,  the  following  described 
personal  property,  to  wit  [here  follows 
description].  Upon  the  following  terms  and 
conditions,  to  wit:  Said  party  of  the  sec- 
ond part  may  use  said  property,  and  shall 
pay  to  said  party  of  the  first  part  therefor 
the  sum  of  $800.00  at  the  date  hereof,  and 
tbe  sum  of  $430.00  within  60  days  from  date 
hereof,  and  if  paid  within  30  days  from  date 
hereof,  the  party  of  tbe  second  part  shall 
receive  a  discount  of  2  per  cent,  on  said  sum 
of  $430.00.  *  •  •  And  the  party  of  the 
first  part  agrees  that  upon  the  receipt  by 
him  of  said  amount  of  $430.00  and  interest 
before  default  has  been  made  In  any  of  the 
forgoing  conditions  by  the  party  of  the  Bee- 
<md  part  he  will  execute  to  them  a  bill  of 
sale  of  said  goods  and  chattels.  But  It  Is 
expressly  understood  and  agreed  by  tbe  par- 
ties hereto,  that  no  title  in  any  of  said  goods 
or  chattels  ^all  pass  to  or  vest  In  said  party 
of  the  second  part  nntll  tbe  final  payment 
has  been  made  as  above  set  forth.  ♦  •  • 
Party  of  the  first  part  hereby  covenants  and 
agrees  to  warrant  the  title  to  the  goods  and 
chattels  nnto'  the  party  of  the  second  part, 
his  heirs  and  assigns,  that  the  same  are  free 
and  clear  of  all  Incumbrance  whatsoever,  and 
that  he  has  a  good  right  to  and  conv^ 
tbe  same."  It  was  executed  by  the  {dalntltf 
and  the  defendant  William  Borland  alone. 
The  complaint  allied.  In  snbstance,  lliat 
on  or  about  January  8,  1913,  the  plaintiff 
sold  and  dellTered  to  the  defendants  J.  V. 
Sprlnker  and  George  Borland  four  pool  ta- 
bles and  other  equipment  and  fnmltnre  of  a 
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pool  hall  business,  at  an  agreed  price  of  $1,- 
000,  and  a  stock  of  tobacco,  cigars,  and 
cigarettes  at  an  agreed  price  of  $430,  all  sit- 
uated In  a  certain  storeroom  In  Tacoma, 
Wash.;  that  these  two  defendants  then  paid 
$800  of  the  purchase  price,  and  gave  to  the 
plaintiff  their  four  promissory  notes  (copies 
of  which  were  attached  to  and  made  a  part 
of  the  complaint)  for  $50  each,  all  dated 
January  3,  1913,  and  falling  due,  respective- 
ly, February  8,  March  3,  April  3,  and  May  3, 
1913,  each  by  its  terms  Iwarlng  interest  at 
the  rate  of  10  per  cent,  per  annum  from  date 
until  paid;  Uiat  the  two  last-mentioned  de- 
fendants further  agreed  to  pay  to  the  plain- 
tiff, within  60  days  from  January  3d,  the 
sum  of  $430,  the  agreed  price  of  the  tobacco 
stock;  that  the  plaintiff,  as  security  for  Iilm- 
self,  and  at  the  request  of  all  of  the  defend- 
ants, at  the  same  time  executed  to  the  de- 
fendant William  Borland,  father  of  the  de- 
fendant George  Borland,  a  conditional  bill 
of  sale  of  the  property  according  to  the  terms 
of  which  "plaintiff  was  to  receive  from  the 
defendants  within  sixty  days  from  the»date 
thereof  the  sum  of  $430";  that  this  sum  of 
$430  is  due  and  unpaid;  ttiat  two  of  the 
notes  for  $00  each,  with  the  interest  there- 
on, are  due  and  unpaid;  that  the  defend- 
ants Sprlnker  and  George  Borland  with  in- 
tent to  hinder,  delay,  and  defraud  the  plain- 
tiff, have  placed  the  defendant  William  Bor- 
land in  possession  of  the  goods;  that  Wil- 
liam Borland  dalnw  title  thereto,  and  re- 
ftises  to  pay  or  to  recognize  ttie  plaintiff's 
daims  against  fbe  pnqpeity;  that  the  plain- 
tUf  claims  against  the  proper^  and  against 
the  defendants  the  aggregate  snm  of  $030. 
with  interest  on  $200  thereof  from  January 
8,  1913.  The  prayer  is  for  Judgment  accord- 
ingly, and  that  the  whole  amount  be  declared 
a  first  lien  upon  the  property  described  in 
the  additional  sale  contract. 

Tlie  ditfeudants  Sprlnker  and  George  Bor- 
land made  no  appearance,  so  far  as  the  rec- 
ord shows.  The  defendant  William  Borland 
answered,  denying  both  the  sale  and  the 
delivery  of  the  goods  to  Sprlnker  and 
George  Borland,  denying  that  they  ever  con- 
ducted the  business  for  themselves,  denying 
any  knowledge  of  the  four  promissory  notes 
executed  by  them,  denying  any  refusal  of 
William  Borland  to  pay  the  $430  mentioned 
as  a  deferred  payment  in  the  conditional  sale 
contract,  admitting  the  execution  of  that 
instrument,  and  pleading  affirmatively  that 
he  purchased  the  pool  hall  furniture  and 
tobacco  stock  in  his  own  right,  and  for  no 
other  person,  paying  thereon  $800,  and  agree- 
ing to  pay  $430  additional  within  60  days, 
taking  the  conditional  sale  contract,  which 
conditional  sale  contract  contained  all  of 
the  terms,  conditions,  and  considerations  of 
the  sale  and  purchase  of  tbe  property,  and 
further  alleging  a  tender  of  the  $430  when 
due,  and  a  refusal  of  the  plaintiff  to  accept 
the  sam^  and  to  convey  the  property  as  pro- 


vided In  that  instrnmenL  The  record  con- 
tains no  reference  to  any  reply  to  this  af- 
firmative matter.  Its  absence  would  warrant 
a  reversal  of  the  Judgment;  but.  Inasmuch 
as  Its  omission  may  be  through  inadvertence* 
In  which  case  it  might  be  supplied,  and  in- 
asmuch as  a  reversal  must  be  had  in  any 
event,  we  will  assume  that  these  affirmative 
matters  were  denied.  At  the  trial  the  de- 
fendant William  Borland  was  granted  leave 
to  amend  tbe  answer  by  setting  up  by  way 
of  counterclaim  the  payment  of  taxes  upon 
the  property  for  the  year  1912,  in  tbe  sum  of 
$41.01.  While  no  formal  amendment  appears 
to  have  been  made,  proof  of  the  payment  of 
these  taxes  was  xectived  without  objection 
on  that  ground. 

Counsel  for  plaintiff,  in  his  opening  state- 
ment, said,  in  substance,  that  the  action  was 
to  establish  a  trust;  that  the  sale  was  made 
to  Sprlnker  and  the  younger  Borland;  that 
William  Borland  loaned  to  them  $800  to  pay 
on  the  purchase  price,  and  that  for  his  pro- 
tection the  conditional  contract  of  sale  was 
made  to  him  as  vendee;  that  the  two  young 
men  took  and  retained  possession  of  the 
property  for  30  days,  when  William  Borland 
took  possession;  that  the  four  notes  were 
executed  by  the  boys  alone,  but  that  tbey 
evidenced  a  part  of  the  purchase  price.  Up- 
on the  complaint  and  this  statement  counsel 
for  the  defendant  William  Borland  moved 
for  a  dismissal  of  the  action.  The  motion 
was  denied. 

The  case  was  tried  to  the  court  without  a 
Jury.  The  court  found,  in  substance,  that 
the  property  was  sold  and  delivered  to 
Sprlnker  and  the  younger  Borland  for  $1,000 
for  the  furniture  and  $430  for  the  tobacco 
stock;  that  they  paid  $800  In  mon^  and 
gave  their  four  notes  for  $00  each  for  the 
balance  of  the  $200;  that,  as  security  to 
WUliam  Borland,  for  the  sum  of  $800  loaned 
to  the  two  young  men,  and  at  the  request 
of  all  of  the  defendants,  the  plalntlfl  ezecnted 
to  William  Borland  a  contract  of  condi- 
tional sale^  in  which  the  purchase  price  was 
$800.  and  acoording  to  the  termsot  wlildi  the 
plaintiff  was  to  recelTe,  wittiin  60  days,  $430 
as  the  purchase  price  of  the  tobacco  stocfb, 
and  that  tbe  defendant  WllUam  Borhiud 
agreed  tp  deliver  his  Utle  to  Sprlnker  and 
George  Borland  upon  their  payment  to  him 
of  the  DKmey  advanced  by  him  on  the  pur- 
chase; that  Sprlnker  and  the  yoonger  Bor- 
land took  possession  and  conducted  the  busi- 
ness for  30  days,  when  William  Borland  took 
possession,  claiming  titie;  that  Sprlnker  and 
George  Borland  refused  to  pay  any  of  the 
deferred  payments,  but  that  William  Bor- 
land, before  trial,  tendered  into  court  the 
sum  of  $430  for  the  plaintiff,  and  demanded 
a  bill  of  sale  of  the  property,  which  the 
plaintiff  has  refused.  Upon  these  findings, 
the  court  rendered  a  personal  Judgment 
against  the  defendants  Sprlnker  and  George 
Borland  for  the  amount  of  tte  four  $50 
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notes,  with  interest,  attomeT's  fees  and 
costs,  aggregating  $31&20,  adjudged  this  som 
a  lleo  against  the  property  in  question,  and 
tbat  the  plaintiff  entitled  to  the  som  of 
(430  paid  Into  coart  as  his  property.  The 
defendant  William  Borland  appealed. 

[1]  The  respondent  moves  to  dismiss  this 
appeal  on  the  ground  tbat  the  amount  In  con- 
troversy Is  insufficient  to  Invoke  our  appel- 
late jurisdiction-  The  original  amoant  la 
coatrorersy,  as  shown  by  the  complaint,  wag 
$630,  with  Interest  at  10  per  cent  per  annum 
OD  1200  from  February  3,  1913.  Even  grant- 
ing respondent's  claim  that  the  amount  was 
reduced  to  9200  and  Interest  by  the  tender  In- 
to court  of  the  $430,  the  amount  In  contro- 
yersy  would  still  exceed  $200  to  the  extent 
of  the  Interest  from  February  3,  the  date  of 
tlie  notes,  to  March  27,  1913,  the  date  when 
the  action  was  commenced.  The  original 
amount  in  controversy,  as  conferring  our  ap- 
pellate Jurisdiction,  includes  Interest,  when 
recoverable,  computed  to  the  commencement 
of  the  action.  Ingham,  Administrator,  etc., 
V.  Harper  ft  Scms,  71  Wash.  286,  128  Pac. 
675.  The  motion  to  dismiss  is  denied. 

[2]  Respondent  also  moves  to  strike  the 
statement  of  facta  on  the  ground  that  no 
sufficient  exceptions  have  been  taken  to  the 
findings  of  fact  and  conclusions  of  law,  1^ 
that  the  exertions  were  taken  to  each  find- 
ing and  each  conclusion  separately  by  num- 
ber, and  did  not  state  the  basis  or  reasons 
for  the  exceptions.  This  court  has  repeat- 
edly beld  such  exceptions  a  sufficient  com- 
tiUance  with  the  statute.  Young  v.  Borzone, 
L-e  Wash.  4.  8,  66  Pac.  136,  421;  Burrows  v. 
Kinsley.  27  Wash.  604,  608.  68  Pac.  332; 
Prince  V.  Prince,  64  Wash.  552, 117  Pac.  255; 
Hallldle  Co.  T.  Washington  Brick,  Lime  & 
MCg.  Co.,  70  Wash.  80, 126  Pac.  96.  The  mo- 
tJon  to  strike  la  denied. 

We  find  no  morlt  in  the  fnrUier  claim  that 
tbe  anwUant^s  brief  should  he  stricken  for 
ftdlure  to  point  out  and  s^rately  discuss 
tbe  errors  rdled  nptm  tor  reversal. 

On  ita  merits  the  appellant  contends  tor 
a  reveal  on  the  grounds:  (1)  That  the 
complaint  fUled  to  state  a  cause  of  action 
to  cstablisib  a  lien  against  the  property  In 
qnesttoD  for  the  $200  and  Interest;  (2)  that 
there  ma  no  evidence  to  sustain  the  claim 
that  the  appellant  took  the  conditional  sale 
contract  ip  trust  as  security  for  the  regpond- 
«it  80  far  as  the  $200  and  Interest  is  con- 
cemed;  ^  that  tbe  court  erred  In  refnsinE 
to  allmr  appellant's  connterclaim  for  the 
tties  paid  1^  bim  for  the  year  1912. 

[t]  1.  Tbe  comitoint  did  not  state  a  cause 
of  aetton  to  estatdish  a  trust  In  appellant's 
fiTor  for  any  sum  in  excess  of  $430.  By  the 
most  Uberal  constmctiou  it  merely  alleged 
thit  the  oonditlonal  sale  contract  was  exe- 
nted  In  trust  to  secure  $430  therein  men- 
tioned, and  that  the  notes  were  taken  as  a 
Personal  claim  against  tbe  two  youog  men. 
Iliete  was  no  allegation  that  these  notes 


were  mentioned  in,  or  in  terms  secured  by, 
the  sale  contract,  nor  was  there  any  alle- 
gation tbat  mention  of  these  notes  was  omit- 
ted from  the  contract  through  inadvertence, 
mistake,  or  fraud,  or  tbat  for  any  other  rea- 
son the  contract  did  not  speak  the  intention 
of  the  parties.  In  the  absence  of  some  such 
allegation,  parol  evidence  was  Inadmissible 
to  vary  or  change  the  terms  of  the  contract, 
or  to  extend  Its  security  to  any  other  sums. 
Tbe  writing  was  not  ambiguous.  Even  had 
this  contract  been  made  directly  to  the  two 
young  men,  It  would  have  evidenced  a  lien 
in  the  respondent's  favor  only  for  tbe  sum 
of  $430. 

[4,  5]  There  Is,  In  this  state,  no  such  thing 
as  a  vendor's  lien  on  perstmal  property,  where 
Its  possession  is  delivered  to  the  vendee,  in 
the  absence  of  some  contract  to  that  effect 
But  even  If  there  were  such  a  lien,  the  taking 
of  the  written  contract  limiting  the  securi- 
ty reserved  to  the  amount  of  $430  would  be 
a  waiver  of  a  lien  for  any  other  sum.  Even 
granting  the  trust  pleaded  in  the  complaint 
as  the  purpose  of  the  contract,  It  extended 
no  further  than  the  security  mentioned.  No 
facts  were  pleaded  which  would  -warrant  a 
reformation,  nor  was  a  reformation  sought 
Tbe  admission  In  counsel's  opening  statement 
that  the  appellant  had  an  interest,  at  least 
to  the  extent  of  a  loan  of  $800,  to  secure  the 
payment  of  which  he  was  named  as  vendee, 
entitled  the  appelant  to  a  dismissal  of  the 
action  upon  his  motion  then  made.  On  tbe 
most  elementary  prlndples  ,the  complaint 
stated  no  facta  sufficient  to  warrant  the  Intro- 
duction of  parol  testimony  to  vary  tbe  terms 
of  tbe  written  instrument  Allen  t.  Farmers* 
&  Mordianta'  Bank  of  Wenatchee,  ISS  ^c. 
621. 

[I]  2.  But,  even  assuming  that  the  com- 
plaint had  been  sufficient  to  authorize  the  ad- 
mission of  parol  evidence  to  enlarge  tbe  scope 
of  the  written  ccmtract,  no  such  erldence  was 
produced  or  offered.  The  respondent,  in  ad< 
ditlon  to  his  own  testimony.  Introduced  that 
of  eacb  of  tbe  defendants.  The  appellant  tes- 
tified tbat  his  son  and  Sprlnker  had  been 
contemplating  the  purchase  of  tbe  property, 
and  wanted  to  borrow  from  him  $800  and 
give  blm,  as  security,  a  mortgage  on  the 
property  for  tbat  amount;  that  when  the 
contract  by  which  they  were  to  take  the 
property  was  presented  to  him,  he  refused 
to  acc^  the  security  on  the  terms  which 
It  would  permit,  and  the  deal  on  that  basis 
was  abandoned ;  tbat  he  then  offered  to  buy 
the  property  and  pay  for  it  himself,  on  the 
terms  as  he  understood  them  to  be,  namely, 
$800  for  the  business  and  fixtures,  and  $430, 
the  invoice  price  of  the  tobacco  stock ;  tbat 
the  contract  was  accordingly  drawn  up  and 
executed  by  himself  and  the  respondent;  that 
be  was  not  aware  of  tbe  payment  or  agree- 
ment to  pay  any  other  sum,  and  knew  noth- 
ing of  the  giving  of  the  notes  by  his  son  and 
Sprlnker;  tbat  toward  the  md  of  the  60 
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days  after  tiw  date  of  the  contract,  lie  ten- 
dered to  tbe  re^ndent  tbe  f480,  but  tlie  re- 
spondent r^sed  to  acc^  tbe  same  and 
glTS  him  an  unconditional  bill  of  sale,  as  pro- 
vided In  the  contract  The  other  two  defend- 
ant both  testlSed  Uiat  the  ai^wUant  knew 
nothiiv  ot  the  execution  of  the  notea,  and 
that  when  they  executed  Uiese  notes,  tbey 
were  advised  by  one  of  tbe  respondent's  at- 
tom^s  not  to  mention  the  matter  to  the  ap- 
pellant The  respondrait  testified  that  he 
had  l>een  carrying  on  certain  negotiations 
with  Sprinker  and  George  Borland  for  the 
sale  of  the  prc^rty  for  f 1,000  cash  and  $200 
in  notes,  plus  the  Invoice  price  of  the  to- 
bacco atock;  that  after  the  papers  were 
drawn  up  and  ready  to  sign,  he  then  learned 
that  tbe  two  young  men  were  borrowing  $800 
from  the  appellant  to  pay  on  the  purcnase 
price;  that  the  appellant  tben  stated  that 
the  papers  were  not  satisfactory  to  him  be- 
cause he  was  not  properly  secured  for  the 
$S00,  and  demanded  better  security*.  The  re- 
spondent admitted  that  he  refused  to  give 
to  the  appelant  an  unconditional  bill  of  sale 
unless  the  appellant  would  pay  to  him  the 
notes  evidencing  the  $200  debt  and  Interest 
GranUng  to  tbe  respondent  the  benefit  of 
every  inference  of  which  this  evidence  is 
capable,  it  falls  far  short  of  showing  any 
ground  for  a  reformation  of  the  written  con- 
tract It  shows  a  sale  to  William  Borland 
alone.  The  notes  were  doubtless  given  by 
the  two  young  men  to  Induce  tbe  respondent 
to  execute  the  contract,  but  there  is  abso- 
lutely no  evidence  that  the  appellant  knew 
of  that  fact  The  uncontradicted  evidence 
shows  that  he  did  not  know  of  their  exist- 
ence until  the  respondent  refused  to  abide 
by  the  terms  of  the  written  contract  The 
finding  that  tbe  contract  was  given  merely 
as  security  to  the  appellant  for  bis  advance- 
ments is  not  supported  by  the  evidence  and 
was  not,  in  atay  event  material.  Clearly  he 
took  the  property  under  the  terms  of  the 
contract  subject  only  to  the  payment  of  the 
$430.  Whether  he  took  it  as  security  for 
the  $800  or  as  his  own  property,  subject  to 
the  reserved  lien  for  $430,  can  make  not  the 
slightest  difference  to  tbe  respondent.  In 
either  case  the  respondent  is  estopped  by 
his  contract  and  warranty  to  claim  any  other 
lien  on  the  property  as  against  tbe  appellant 
Davis  V.  Bartz,  60  Wash.  395,  402,  118  Pac. 
384. 

[7]  3.  At  tbe  trial  it  was  proved  and,  in 
fact  admitted  without  dispute  that  the  appel- 
lant in  order  to  avoid  a  distraint  against 
this  property,  paid  taxes  for  the  year  1912 
In  the  sum  of  $41.01.  These  taxes  constltnt- 
ed  a  lien  upon  tbe  property  when  tbe  con- 
tract was  made.  Klickitat  Warehouse  Com- 
pany V.  Klickitat  County  et  al.,  42  Wash.  209, 
84  Pac.  860;  Puyallup  v.  Lakin,  45  Wash. 
368,  88  Pac.  578 ;  Lewis  Construction  Co.  v. 
King  County,  60  Wash.  694,  111  Pac  892; 


State  Snohomish  Oounty,  71  Wash.  320, 
128  Pac.  667 ;  Rem.  &  Bal.  Code,  1 9285.  The 
contract  itself  contains  an  express  warranty 
against  all  incumbrances  save  the  deferred 
payment  therein  mentioned.  The  appellant 
was  entitled  to  an  allowance  upon  Uie  $430 
deferred  payment  in  the  som  of  $41.01 
cause  of  this  payment 

We  ate  unable  to  perceive  any  theory  up- 
on which  the  Judgment  of  the  trial  court  can 
be  sustained.  It  la  reversed,  and  the  cause 
is  rouanded,  with  directitni  to  entat  Jnte- 
mmt  In  accordance  with  the  viewB  herein  ex- 
pressed. 

CROW,  C.  J.,  and  CHADWIGE,  GOSB, 
and  MAIN,  JJ.,  concnr. 


STATE  V.  JAKSHITZ. 
(Supreme  Court  of  Washington.    Nor.  1, 
1918.) 

Bah,  (S  80*>— FoBFErruBB— YAOATioir— Jiran- 

DICTION— STATUTES— EfPBCT. 

Rem.  &  Bal.  Code,  S  2231,  provides  that 
in  criminal  cases  where  a  defaplt  baa  been  en- 
tered a  recognizance  shall  be  declared  forfeit- 
ed, and  the  court  shall  enter  Judgment  against 
the  principal  and  sureties  and  may  issue  exe- 
cution therefor;  sectioo  2232  autborizes  a 
stay  of  execution  for  60  days  by  giviuK  bond ; 
nod  section  2233  declares  that,  If  execution  ia 
stayed,  and  the  peraoo  for  whose  appearanco 
the  recognizance  was  given  shall  be  produced 
before  ue  eipiratiou  of  60  days,-  the  judge 
may  vacate  the  Judgment  on  terms,  otherwise 
execution  shall  forthwith  Issue  as  well  against 
the  sureties  in  the  new  bond  as  against  the 
judgment  debtors.  Beld,  that  section  2233 
should  be  construed  as  directing  tbe  vacation 
of  a  judgment  against  sureties  on  a  bail  bond 
on  the  production  of  accused  within  tbe  60> 
day  period,  without  limiting  the  court's  com- 
mon-law power,  in  a  proper  case,  to  vacate 
a  forfeiture  of  ball  and  order  the  amount  paid 
into  court  returned  to  the  bondsmen  on  their 
surrender  of  accosed  and  her  satisfaction  of 
the  judgment  against  her.  though  after  more 
than  the  00-day  period  had  elapsed.  - 

nCd.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  Sf  328-384;  De&  Dig.  |  80.*] 

Department  1.  Appeal  from  Superior 
Court  King  County ;  J.  T.  Ronald,  Judge. 

Theresa  Jakshitz.  having  been  convicted 
of  an  offense  and  fled  the  jurisdiction  of  tbe 
court  was  returned  and  surrendered  herself 
and  performed  the  judgment  whereupon  her 
bondsmen  petitioned  for  an  order  vacating 
the  forfeiture  of  the  bail  or  judgment  against 
them  and  for  the  return  of  the  cash  ball  paid 
to  the  county.  From  an  order  granting  such 
relief,  the  State  appeals.  Affirmed. 

John  F.  Murphy  and  H.  B.  Butler,  both  of 
Seattle,  for  the  State.  Edward  Judd,  of 
Seattle,  for  respondent 

CHADWICK,  J.  Itespondent  was  convicted 
of  a  crime.  At  the  time  of  conviction  she  was 
under  a  penal  bond  to  answer  the  judgment 
of  tbe  court  Pending  the  motion  for  a  new 
trial  appellant  fled  tbe  Jurisdiction  of  the 
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court  wherenpoD  one  of  the  bondsmen  snb- 
stitnted  the  sum  ot  $2,000  in  lieu  of  his  per- 
sonal liability.  A  release  of  personal  liabil- 
ity was  entered,  and  at  tbe  same  time  an 
order  was  made  forfeiting  the  cash  ball. 
About  ten  months  thereafter  respondent,  "ow- 
ing  to  the  persuasion  of  her  friends  and  bonds- 
men," as  the  court  finds,  voluntarily  surren- 
dered herself  and  has  performed  the  judg- 
ment ot  the  court  Upon  petition  tbe  order  of 
forfeiture  or  judgment,  as  the  case  may  be, 
was  vacated,  and  the  casb  ball  ordered  re- 
turned to  the  bondsmen.  An  appeal  from 
this  <H^er  is  prosecuted  by  the  county. 

It  is  contended  tliat  the  surrender  was  not 
made  in  time.  Section  2233,  Bern.  &  Bal. 
Code,  Is  relied  on:  "If  a  bond  be  given  and 
execution  stayed,  as  provided  In  the  last  pre- 
ceding section,  and  the  person  for  whose  ap- 
pearance such  recognizance  was  given  shall  be 
produced  in  court  before  tbe  expiration  of 
said  period  of  Axty  days,  the  Judge  may  va- 
cate such  Judgment  upon  such  terms  as  may 
be  Just  and  equitable;  otherwise  execution 
shall  forthwith  issue  as  well  against  the  sure- 
ties In  the  new  bond  as  against  the  Judgment 
debtors."  It  is  Insisted  that  this  court  has 
so  construed  this  section  in  State  v.  Johnstm, 
88  Wash.  612,  126  Pac.  66.  We  do  not  so 
read  the  case.  It  reaffirms  the  words  of  the 
statute  and  holds  that,  on  the  facts  there 
found,  the  court  had  abused  its  discretion 
and  as  a  farther  reason  that  the  surrend^ 
had  been  made  before  the  expiration  of  the 
stay.  Whether  a  coort  has  an  inherent  pow- 
er to  grant  relief  In  such  cases  waa  not  con- 

dared  by  the  conrL 

It  Is  said  in  3  Bnc.  PL  ft  Pr.  241.  tibat  the 
power  of  the  court  after  ftn^eitnre  of  a  baU 
Ins  been  qnestlfHied,  exc^  aa  suCh  pover 
may  be  and  ffequoifly  is  given  by  statute. 
The  text  following,  as  wen  as  many  of  the 
caaea  cited,  tthows  that  courts  are  constantly 
granting  relief  in  such  cases,  uad  that  the 
order  of  the  court  will  not  be  reversed  on 
appeal  except  for  a  manlftat  abuse  of  dis- 
cretion. We  shall  not  review  the  authorities. 
They  are  to  be  found  in  the  footnotes  of  the 
text  cited.  There  is  sound  reason  for  the 
order  appealed  from.  Ball  is  not  taken  on 
forfeiture  as  money  Is  taken  for  a  debt  due 
upon  a  valid  consideration.  The  object  of 
ball  Is  to  Insure  the  attendance  of  tbe  prin- 
cipal and  his  obedience  to  the  orders  and  Judg- 
ment of  the  court  There  should  be  no  sug- 
gestion of  bounty  or  revenue  to  the  state  or 
of  punishment  to  the  surety,  "The  object  of  an 
appearance  bond  is  to  secure  the  trial  of 
offenders  rather  than  to  fill  the  state  cotters 
b;  forced  contributions  from  sureties."  State 
T.  WUUams.  37  La.  Ann.  200,  202.  These 
things  may  result  but-  should  not  be  insisted 
upon  when  the  purpose  of  the  law  (that  Is, 
tbe  surrender,  conviction,  and  incarceration 
of  the  principal)  has  been  accomplished.  "It 
Is  the  manifest  policy  of  the  statute  to  en- 
eouage  ttae  giving  of  bail  In  ptoper  cases 


rather  than  to  hold  In  custody  at  tSte  state's 
expense  persons  accused  of  bailable  offenses. 
The  court  should  so  administer  cases  arising 
under  this  statute  as  to  give  efFect  to  tills 
manifest  policy."   State  v.  Johnson,  supra. 

In  United  States  v.  Feely,  1  Brock.  255, 
260,  Fed.  Cas.  No.  15,082.  John  MarshaU  said: 
"The  object  of  a  recognizance  Is,  not  to  en- 
rich the  treasury,  but  to  combine  the  admin- 
istration of  criminal  Justice  with  the  conveu- 
ience  of  a  person  accused  but  not  proved  to 
be  guilty.  If  the  accused  has,  under  cir- 
cumstances which  show  that  there  was  no 
design  to  evade  the  Justice  of  his  country, 
forfeited  his  recognizance  but  repairs  the  de. 
fault  as  much  as  is  in  his  power  by  appear- 
ing at  the  succeeding  term  and  submitting 
himself  to  tbe  law,  the  real  intention  and  ob- 
ject of  the  recognizance  are  efTected,  and  no 
Injury  is  don&  If  the  accused  prove  inno- 
cent, It  would  be  unreasonable  and  unjust 
in  government  to  exact  from  an  innocent  man 
a  peualt7,  intended  only  to  secure  a  trial,  be- 
cause the  trial  was  suspended,  in  consequence 
of  events  which  are  deemed  a  reasonable  ex- 
cuse for  not  appearing  on  the  day  mentioned 
in  the  recognizance.  If  he  be  found  gull^, 
he  must  suffer  tbe  punishment  Intended  by 
the  layr  for  his  offense,  and  it  would  be  un- 
reasonable to  superadd  the  penalty  of  an 
obligation  entered  into  only  to  secure  a  trial. 
The  reasonableness,  then,  of  the  excuse  for 
not  appearing  on  the  day  mentioned  In  the 
recognizance  ought  to  be  exandned  some- 
where^ anA  no  tribunal  can  be  mOTe  compe- 
tent than  that  whl<Ai  possesses  all  Che  dr- 
cumstanoes  of  the  original  otTense  and  of  the 
default" 

The  right  of  ball  Is  so  fundamental  that 
It  is  guaranteed  In  the  rail  of  Sights,  ^nie 
giving  of  bail  should  be  encouraged  for  vari- 
ous reasons:  That  tbe  state  may  be  rellev«l 
of  the  burden  of  keeping  an  accused  person ; 
that  the  Innocent  shall  not  be  confined  pend- 
ing a  trial  and  ftnmal  acquittal;  that  In 
coses  of  flight  a  recapture  may  be  aided  by 
the  bondsmen  who,  it  Is  preaumed,  will  be 
moved  by  an  InoeDtlve  to  prevent  Judgment 
or,  If  it  has  been  entered,  to  absolve  it  and  to 
mitigate  its  penalties.  To  accomplish  these 
things  and  others,  courts  have  been  liberal 
in  vacating  Judgments  entered  on  ball  bonds, 
exercising  always  a  broad  discretion,  and  In 
proper  cases  preserving  the  equities  of  the 
public  by  deducting  such  costs  and  expenses 
as  may  have  been  incurred  by  the  state.  To 
hold  otherwise  would  discourage  the  giving 
of  bail  and  defeat  tbe  "manifest  purpose  of 
the  statute."  Our  construction  of  the  statute 
relied  on  is  that  It  undertakes  to  direct,  al- 
most as  a  matter  of  right,  that  a  Judgment 
shall  be  vacated  witliin  the  6(May  period 
without  limiting  the  common-law  {tower  of 
the  court  in  proper  cases. 

The  point  is  made  that  the  statute  has  no 
reference  to  the  forfeiture  of  cash  bail  and 
applies  only  to  cases  where  a  personal  Jndg- 
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meDt  is  entered.  This  point  may  be  well  tak- 
en, but  we  find  no  hesitation  in  resting  our 
judgment  npcm  the  broader  principles  of  the 
law.  It  Is  also  contended  that  no  proper 
showing  has  been  made  In  this  case.  That 
part  of  the  findings  and  judgment  of  the 
court  hereinbefore  quoted  is,  In  our  Judgment, 
sufficient  to  warrant  the  court  in  the  exercise 
of  Its  discretion,  and  there  has  been  no 
abuse  of  discretion. 
Judgment  affirmed. 

CKOW.  C.  J.,  and  I^LLIS  and  OOSE,  J}., 
concur. 


McKAT  r.  SICATTLB  BLEOTBIC  00. 

(Supreme  Court  of  Washington.   Not.  1,  191S.) 

1.  Appbai.  and  Ebbos  (I  1005*)— Vkbdict— 
Review. 

Where  the  evidence  on  qaestions  of  fact 
was  conflicting  and  properly  submitted  to  the  ju- 
ry, the  court's  denial  of  a  motion  for  a  new  trial 
because  of  insufflcienu  of  the  evidence  to  sus- 
tain the  verdict  for  plaintiff  will  not  be  reviewed. 

rE!d.  Mote.— For  ot^er  cases,  see  Appeal  and 
Error,  Cent.  Die  H  886a-8&76.  S948-^0;  Dea 
Dig.  I  lOOB.*] 

2.  BvzniNoi  (I  606*)— Opinioit— SuBjjcCTS  or 
Opinion. 

Where  plaiDtiS  claimed  tbat  be  was  in- 
jured by  haraif  th6  gates  of  one  of  defendant's 
ears  from  wbldi  he  was  about  to  alight  closed  on 
his  foot,  causing  him  to  be  thrown  to  the  street 
and  injured,  and  evidence  was  received  for  both 
plaintiff  and  defendant  as  to  their  respective 
claims  concerning  the  type  and  construction  of 
the  car,  tbe  manner  in  whidi  the  gates  opened 
and  closed,  and  whether  they  in  fact  closed  over 
the  upper  or  lower  step,  the  court  properly  re- 
fused to  permit  an  expert  witness  to  testify  for 
defendant  that  it  would  be  imposrible  for  plain- 
tiff to  have  sustained  the  injuries  in  the  manner 
alleged,  and  tbat  tbe  position  of  his  body  with 
relation  to  the  steps  and  gates  of  the  car  while 
he  was  in  tbe  act  of  alighting  would  necessarily 
have  been  such  that  the  gates  could  not  have 
been  closed  against  bis  foot  while  it  was  on  tbe 
step  as  be  alleged ;  that  question  being  an  issue 
for  tbe  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2309;  Dec.  Dig.  S  606.*] 

3.  Appeal  and  Ebbob  (|  lOSO*)— Ruunoa  oh 
Evidence— Pbbjitdice. 

Defendant  in  an  action  for  injuries  was  not 
prejudiced  by  the  admission  of  hearsay  evidence 
on  examination  of  a  witness  by  tbe  court,  which 
was  merely  cumuIatlTe  of  competent  testimony 
given  by  other  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  ICH^TlOeS,  4168-11&7, 
4168;  De&  Dig.  IIRSO.*] 

4.  Trial  Gi  234*)— iNSTBuonoHS— Pbebituf- 
TION— Sobbiett. 

In  an  action  for  injuries  to  a  passenger  on 
alighting  from  a  street  car,  whether  plaintifl 
was  intoxicated  at  the  time  was  a  material  is- 
sue, where  he  admitted  that  a  abort  time  prior  to 
the  accident  he  had  been  drinking,  and  it  was 
error  to  charge  that  there  was  a  presumption  of 
his  sobriety,  and  tbat  the  burden  was  on  defend- 
ant to  overcome  that  presumption  by  a  fair 
preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  534-538,  560 ;  Dec.  Dig.  |  234.*] 


6.  Tbial  a  230*)— iRSTBUonona— Dbobee  or 

pBoor. 

An  instruction  tbat  the  burden  was  on  de- 
fendant to  establish  to  the  jury's  *'mfaids  and 
conscience"  by  a  preponderance  of  the  evidence 
tbat  i^ntiff  on  the  night  of  his  injury  was  in- 
toxicated to  a  degree  uiat  his  recollection  was 
impaired,  etc,  was  erroneous  as  requiring  too 
high  a  degree  of  proof. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  631-683 ;  Dec.  Dig.  f  286.*] 

6.  Tbial    (I  235*)— iNsnuonoirs— Cibouk- 

STANTiAL  Evidence. 

An  instruction  that  circumstantial  evidence 
is  legal  and  competent  in  all  cases,  and,  if  it  is 
of  such  a  character  as  to  exclude  every  rea- 
sonable bypothesis  other  than  the  one  asserted, 
it  is  entitled  to  the  same  weight  as  direct  evi- 
dence, that  strong  drcomstantial  evidence  in 
cases  is  often  the  most  satisfactory  of  any  from 
which  to  draw  the  main  conclusitm,  and  is  to  be 
regarded  by  tite  jury  in  all  cases,  and  when  it  is 
strong  and  satisuctory  the  Jury  should  consider 
it,  etc.,  was  erroneous  as  u  effect  Instructing 
that  circumstantial  evidence  was  only  to  bs  con- 
sidered when  it  was  strong  and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §{  539-541,  643-648,  651;  Dec.  Dig.  % 
235.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County;  Wilson  R.  Gay,  Judge. 

Action  by  A.  L.  McKay  against  the  Seattle 
Electric.  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

James  B.  Howe  and  A.  J.  Falknor,  both  of 
Seattie,  for  app^nt  Revell^  Revelle  &  Be- 
velle,  of  Seattle^  for  reaipondait 

GROW,  C  J.  Action  by  A.  L.  McKay 
against  the  Seattle  Electric  Company,  a  cor- 
poration, to  recover  damages  for  per8(mal  in- 
JnrlesL  From  a  verdict  and  Judgment  In 
plaintHTs  favor,  defendant  has  appealed. 

Respondent  allied  tbat  he  was  Injured  on 
one  of  appellant's  "pay  as  you  enter"  street 
cars  by  having  the  gate  closed  on  his  foot  as 
he  was  alighting,  which  caused  him  to  be 
thrown  to  the  street  and  injured.  The  appel- 
lant operates  an  electric  street  railway  sys- 
tem In  the  city  of  Seattle,  a  portion  thereof 
being  known  as  the  £}astlake  line,  running 
from  the  business  portion  of  the  dty  past  the 
L'nlversity  district  to  Gowen  and  Ravenna 
Parks.  Before  reaching  the  University  dis- 
trict the  cars  run  easterly  upon  North  Forti- 
eth street  for  some  eight  or  ten  blocks,  cross- 
ing intersecting  streets  as  follows:  Eleventh 
avenne  N.  E.,  Twelfth  avenue  N.  E.,  Brook- 
lyn avenue,  and  Fourteenth  avenue  N.  E. 
The  cars  then  ran  on  Fourteenth  avenue  N. 
E.  to  their  destination.  On  May  11,  1911,  re- 
spondent was  living  on  Brooklyn  avenue 
about  one  block  south  of  its  intersection  with 
North  Fortieth  street  He  contends  that 
about  11:30  o'clock  p.  m.  on  that  date  he  and 
one  J.  O.  Craven  met  in  the  business  portion 
of  the  city  and  agreed  to  go  home  together; 
that  they  went  into  a  saloon,  had  a  glass  of 
beer  and  cigar;  then  walked  to  Third  avenue 
and  Union,  street  to  board  the  Eastlake  car; 
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Uiat  two  cars  whltdi  passed  were  overloaded, 
and  they  could  not  obtain  passage;  that  tbey 
COD  tinned  walking  east  on  Union  street  to 
Sxth  areoae,  where  they  boarded  an  East- 
lake  car;  that  Craren  alishted  at  Twelfth 
aTemw  N.  E.,  me  block  short  of  Brooklyn 
aveniM^  rea|X>ndenfs  destlnatlcm ;  that  re- 
qwident  informed  the  oondvctor  he  desired 
to  alight  at  Brooklyn  arenne;  that  the  neo- 
ewiry  aSgnal  was  given;  that  jnst  as  re- 
qMOdeDt  bad  Us  left  foot  on  tlie  lower  or  last 
step  of  the  car,  and  waa  taking  bis  right  foot 
oB,  and  was  about  to  alight,  tbe  conductor 
vlosed  the  gate  on  his  foot;  causing  him  to  be 
thrown  to  the  street  and  injured.  It  is  con- 
ceded that  tbe  acddent,  if  it  occurred  at  all, 
occoned  upon  a  car  opoated  by  one  Derry 
as  motorman  and  one  Warner  as  cmductor. 
Tbe  trip  sheet  of  t^e  company,  wUcb  was  in- 
troduced  In  evidence,  shows  that  their  car 
1^  Its  southern  terminus,  some  14  blocks 
■onth  of  Union  street,  at  11:30  p.  m.,  and 
again  at  1K)0  a.  m.  The  car  on  the  latter 
trip  being  known  as  the  "Owl"  car.  Appel- 
lant denies  that  respondent  was  injured  by 
bUllng  or  being  thrown  from  the  car,  but 
contends  that  be  was  ao  intoxicated  and  una- 
ble to  care  for  himself  that  in  wandering 
aronnd  after  allghtli^  from  the  car  he  fell 
upon  the  paved  street  and  was  Injured.  Re- 
spondent testified  that  as  he  was  thrown 
from  the  car  he  was  stunned  and  became  un- 
coQBdous;  that  when  his  consdonsneas  was 
restored  he  endeavored  to  and  did  remove 
himself  from  the  tracks,  but  laid  on  the 
street  fotf  an  hour  or  an  hour  and  a  half, 
daring  all  of  which  time  he  was  conscious; 
that  he  saw  two  cars  pass  going  north  and 
three  pass  going  south;  that  he  "hollered"  to 
each  of  them  as  loud  as  he  could;  that  he 
finally  saw  a  policeman  a  block  away,  to 
whom  be  also  "hollered";  that  the  policeman 
idcked  him  up,  carried  him  to  a  nearby  store, 
and  later  helped  him  to  his  home.  The  mo- 
torman and  conductor  testified  that  plaintiff 
was  Intoxicated  when  he  boarded  and  also 
when  he  left  ^e  car.  The  motorman  testi- 
fied that  be  remembered  respondent  because 
respond^t  asked  him  if  the  car  went  to 
Brooklyn  avenue,  and  attempted  to  l>oard  it 
8t  the  front  end.  The  conductor  and  motor- 
man  further  testified  that  on  their  return 
trip  they  saw  respondent  staggering  in  tbe 
street  near  the  comer  of  Brooklyn  avenue; 
that  their  car  was  stopped;  that  respondent 
told  them  he  was  lost;  and  that  the  conduc- 
tor directed  him  to  his  home.  The  motorman 
and  conductor  of  another  car  testified  that 
they  also  saw  respondent  staggering  along 
Brooklyn  avenoe  about  1:40  a.  m.,  as  though 
he  was  lost  The  poltee  ofllcer  testified  that 
he  thought  respondent  was  intoxicated,  and 
that  he  so  stated  in  his  report  to  police  bead- 
qnartera.  BesiKmdent  denied  his  intoxica- 
dtm,  as  aid  his  companion  Craven  and  one 
other  witness  who  saw  him  after  tba  acci- 
dent; but  be  and  OraTOi  admitted  having 


taken  a  drink  together,  and  respondent  ad- 
mitted having  taken  more  than  one  drink. 

There  Is  no  question  but  that  rec^wndent 
was  injured  in  some  manner  on  the  night  of 
May  11th  or  early  on  tbe  morning  of  May 
12th  In  the  vidni^  at  Brooklyn  avenue  end 
North  Fortieth  street  He  Insists  that  he 
was  Injured  by  being  thrown  trcnn  the  car  in 
the  maxmee  above  stated,  while  appellant  con- 
tends that  hfl^  in  some  manner,  rec^ved  the 
injury  after  he  had  alighted  from  tiie  car, 
and  wbile  he  was  wandering  around  in  an 
Intoxicated,  lost,  and  dased  condition.  The 
only  evidence  produced  on  behalf  <tf  reqpond- 
mt  in  support  of  his  contention  that  he  was 
thrown  from  tbe  car  was  bis  ovni  testimony. 
In  his  version  of  the  accident  Itself  he  is  not 
corroborated  by  any  other  witness.  On  the 
contrary,  he  Is  contradicted  b^  the  testimony 
of  the  witnesses  who  saw  him  leave  tbe  car. 
Therefore  it  became  a  vital  Issue  to  deter- 
mine whether  respondent  was  intoxicated 
when  he  left  the  car,  and,  if  so,  whether  his 
intoxication  was  such  as  to  impair  his  con- 
sciousness and  his  recollection  of  the  inci- 
dents to  which  he  testified. 

[1]  Appellant's  first  contention  la  that  the 
trial  court  erred  in  denying  its  motion  for  a 
new  trial  on  the  ground  of  insufficiency  of 
the  evidence.  There  was  a  sharp  conflict  of 
evidence  as  to  whether  respondent  was  intox- 
icated, and  whether  he  was  thrown  from  tbe 
car  and  was  injured  in  the  manner  claimed 
by  him.  Conceding  that  the  preponderance 
of  the  evidence  as  disclosed  by  the  record 
may  seem  to  be  with  appellant,  yet  both  of 
these  propositions  were  questions  of  fact  for 
the  consideration  of  the  Jury.  There  was  ev- 
idence to  sustain  the  verdict,  which  was  ap> 
proved  by  the  trial  Judge.  Under  uniform 
rulings  of  this  court,  we  conclude  that  we 
would  not  be  warranted  in  disturbing  the 
ruling  of  the  trial  Judge  that  the  evidence 
was  sufficient  to  sustain  the  verdict 

[2]  It  Is  contended  that  the  trial  court 
erred  in  excluding  the  testimony  of  one  G. 
A.  Richardson,  an  expert  witness,  by  whom 
appellant  sought  to  show  that  it  would  be  Im- 
possible for  respondent  to  have  sustained 
the  inJuEtee  of  whidi  be  complains  in  tbe 
manner  alleged;  that  tbe  position  of  his 
body  with  relatlim  to  the  ^ps  and  gates  of 
the  car  while  be  was  in  the  act  of  all^ting 
would  necessarily  have  been  such  that  the 
gate  could  not  have  been  closed  against  bis 
foot  while  it  was  on  tbe  step  as  he  alleged. 
The  controlling  dispute  was  whether  the 
gates  closed  over  tbe  upper  or  lower  step. 
The  witness  Blchardson  was  appellant's  su- 
perintendent of  transportati«ni,  and  had  been 
in  its  employ  for  a  considerable  time.  It  is 
contended  that  his  testimony  was  competent 
and  material  as  tending  to  show  the  con- 
struction and  operation  of  the  gates,  and  the 
impossibility  of  tbe  happening  of  tbe  accident 
in  tbe  manner  and  under  the  drcumstanoes 
daimed  by  respondeat  Alttiou^  the  witness 
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may  have  been  more  familiar  with  the  con- 
struction of  the  cars  than  the  ordinary  indl- 
Tldnal  who  became  a  passei^r,  yet  It  was 
not  for  him  to  say  whether  the  accident 
conld  have  happened  In  the  manner  contend- 
ed, bnt  was  a  question  for  the  Jury,  and  we 
cannot  conclude  that  It  was  prejudldal  error 
to  reject  the  testimony.  Evldenoe  was  ad- 
mitted on  b^alf  of  boIlL  respondent  and  ap- 
pellant Sho^ng  their  respective  claims  as  to 
the  type  and  constmctton  of  the  car,  the 
manner  in  which  the  gates  opened  and  dosed, 
and  whether  they  in  taxt  closed  over  the  up- 
per or  lower  step.  It  was  for  the  Jnxy  to 
determine  from  this  conflicting  evidence  how 
the  car  was  constructed,  and  also  to  deteis 
mine  whether  the  appellant  was  Injured,  or 
could  have  been  Injured,  In  tile  manner  al- 
leged. 

[S]  It  Is  further  contended  that  the  trial 
court  erred  in  admitting  hearsay  evldenoe  of 
Dr.  Bailey,  a  physician  who  attended  the  re- 
spondent on  the  momlng  after  the  accident 
As  above  stated,  the  intoxication  of  respond- 
ent at  the  time  of  the  alleged  accident  was  a 
vital  issue  in  the  case,  affecting  his  con- 
sciousness and  credibility  as  a  witness. 
There  was  a  sharp  conflict  in  the  testimony 
on  this  Issue.  Several  witnesses,  in  addition 
to  the  motorman  and  conductor,  had  testified 
that  he  was  intoxicated  when  or  shortly  aft- 
er be  alighted  from  the  car.  Respondent 
denied  this,  as  did  Graven,  and  a  lady  wit- 
ness who  saw  him  an  hour  and  a  half  or  two 
hoTirs  after  the  accident  Dr.  Bailey  testi- 
fied as  to  the  mental  and  physical  condition 
of  respondent  on  the  morning  following  the 
accident  when  he  was  attending  him,  stating 
that  his  breath  smelled  of  liquor,  altbou^ 
he  did  not  think  he  was  then  under  the  In- 
fluence of  liquor,  that  he  was  perfectly  ra- 
tional, but  that  he  was  somewhat  dazed  as 
might  have  been  expected  In  the  case  of  an 
old  man  who  had  been  lying  out  In  the  cold. 
!Cliereupon  the  following  appears  tn  the  rec- 
ord: "The  Court:  Did  you  know  anything 
about  why  his  breath  smelled  of  Uqnor?  Was 
that  accounted  for?  The  witness:  I  was  told 
why  his  breath  smelled  of  liquor.  Q.  At  that 
time  you  were  told  why  his  breath  smelled  of 
Uquor?  A.  Yes,  sir.  Q.  What  did  they  teU 
you?  Mr.  Falknor:  I  object  to  that  as  In- 
competent and  hearsay.  The  Court:  Over' 
ruled.  Q.  Answer  the  question.  A.  He  had 
been  given  some  liquor  there  at  the  hons^ 
I  was  told,  some  whisky  or  brandy."  While 
the  testimony  admitted  was  clearly  hearsay, 
and  was  elicited  by  tbe  trial  Judge,  whldi 
tact  might  have  given  It  some  weight  with 
the  Jury,  nevertheless  it  was  cumulative  of 
competent  testimony  given  by  other  witness- 
es, and  could  not  have  been  prejudicial. 

[4]  The  trial  Judge  Instructed  the  Jury 
that  there  was  a  presumption  of  respondent's 
sobrlet)',  and  that  the  burden  of  proot  was 
upon  the  appellant  to  overcome  sndli  pre- 
sumption b7  a  fair  preponderance  of  the  evi- 


dence. When  &cts  are  testified  to  by  litigants 
and  their  witnesses,  ordinary  presomptiona 
of  fact  will  not  prevail.  Respondent  admit- 
ted that  a  short  time  prior  to  the  accident  he 
had  been  drinking.  This  being  so,  there  was 
no  room  for  a  presumption  of  his  sobrie^. 
That  was  a  material  Issue  which  should  have 
been  determined  by  the  Jury  on  the  testimony 
of  respondent,  and  also  of  other  wttnessee 
who  saw  him  upon  the  car,  or  in  the  street 
after  he  alighted.  It  would  be  Jnst  as  fair 
to  presume  that  a  man  who  had  ttiken  sev- 
eral drinks  was  intoxicated  to  eome  extent  as 
it  would  be  to  presume  be  was  sober,  and 
require  his  adversary  to  assume  the  burden 
of  proving  that  he  was  not  The  InappUca- 
blllty  of  the  presumption  mentioned  and  the 
erroneous  character  of  the  Instrnction  a^ 
manifest 

[I]  The  court  instructed  the  Jury  as  fol- 
lows: "Therefore  It  follows  as  a  natural  con- 
sequence tliat  the  burden  of  proof  is  upon 
the  defendant  in  this  case  to  establish  to 
your  minds  and  consdoiee  by  a  prepoude^ 
anoe  of  the  evidence  that  the  plaintiff  on  the 
nlf^t  in  questton  was  in  a  condltloa  of  In- 
toxication to  any  degree  that  his  recollec- 
tion was  impaired,  or  that  said  intoxication 
did  on  the  nl^t  in  question  contrihnte  in 
any  material  manner  to  the  i«oxlmate  cause 
of  his  injury."  Now,  If  it  were  to  be  ad- 
mitted that  there  was  roan  for  a  jffesump- 
tion  of  sobriety  in  this  cas^  and  that  the  bur^ 
den  of  proof  was  upon  appellant  to  show 
respondmt's  Intoxication,  the  law  most  cer- 
tainly does  not  impose  on  ai^lant  the  bur- 
den of  satisfying  the  consclenoe  of  the  Jury 
upon  that  issue.  Swdi  Instructions  have 
bera  condemned  in  at  least  two  Instances  by 
this  court  In  Nllsson  v.  BCartlnson,  72 
Wadi.  288,  130  Pae:  106;  the  trial  Judge 
told  the  Jury  to  follow  their  own  consciences. 
We  said:  "Sudi  Instructions  should  not  he 
given.  They  tend  only  to  confusion.  If  not 
actually  telling  the  Jury  tliat  it  must  be  con- 
vinced to  a  moral  certainty,  which  would  In 
many  cases  make  verdicts  impossible,  it  does 
encourage  the  Jury  to  reject  t^tlmony  whidi 
it  has  no  right  to  reject  and  to  ignore  all 
of  the  pertinent  instructions  theretofore 
given.  The  Instruction,  wherever  questioned, 
has  been  held  to  be  error,  and  would  be  now. 
If  it  were  possible  to  send  the  case  back  for 
a  new  trial"  ■  In  State  t.  Harris,  132  Pac. 
735,  a  similar  instruction  was  condemned. 
To  satisfy  the  conscience  is  to  be  convinced 
<mC  the  atMolute  truth  of  a  proposition.  We 
said  that  the  effect  of  the  instruction  com- 
plained of  was  to  tell  the  Jury  that  they 
must  be  satlsfled  beyond  a  reasonable  doubt, 
and:  **A  preponderance  of  the  evidence  does 
not  necessarily  mean  beyond  a  doubt  or  even 
beyond  a  reasonable  doubt  The  Jury  might 
well  have  concluded  that  the  weight  of  the 
evidence  showed  that  the  defendant  was'  in- 
sane, and  stin  not  have  been  convinced  be- 
yond a  doubt  that  he  was  insane.  The  term 
*preponderance  of  the  evidence'  merely  means 
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the  greater  welgbt  of  the  CTldence.  14  Edc7- 
Eridenoe,  p.  84.  To  require  the  defendant  to 
establish  his  Insanity  by  the  greater  weight 
of  the  evidence  Is  all  that  is  necessary.  Be 
\s  not  required  to  prove  that  he  was  Insane 
beyond  a  reasonable  doubt  or  beyond  a 
doubt,  as  the  court  in  substance  tells  tiie 
jury  they  mnst  find." 

II]  Farthermore,  the  court  Instructed  up- 
on the  weight  to  be  given  to  circumstantial 
eTidcnce  as  follows:  "Circumstantial  evi- 
dence is  legal  and  competent  In  all  cases,  and 
if  It  Is  of  such  a  character  as  to  exclude 
erery  reasonable  hypothesis  other  than  the 
one  asserted,  it  is  entitled  to  the  same  weight 
as  direct  evidence.  Strong  circumstantial 
evidence  in  cases  is  often  the  most  satisfac- 
tory of  any  from  which  to  draw  the  main 
conclusion.  It  Is  to  be  regarded  by  the  jury 
in  all  cases,  and,  when  it  Is  strong  and  satis- 
toctory,  the  Jury  should  consider  It,  neither 
enlarging  nor  belittling  Its  force.  It  should 
have  its  JuBt  and  fair  weight  with  the  jury, 
and,  when  it  is  all  taken  as  a  whole,  the  jury 
sbonid  act  on  such  evidence."  This  instruc- 
tion, passing  the  fault  of  Its  argumentative- 
ness, Is  wrong,  in  that  It  in  effect  tells  the 
jury  circumstantial  evidence  is  to  be  re- 
garded when  it  is  strong  and  satisfactory, 
and  Is  to  be  disregarded  when  It  is  not.  If 
the  circumstances  are  competent,  they  may 
hare  but  slight  probative  force;  but,  how- 
ever tUgbt,  they  are  to  be  regarded  by  the 
Jnry,  and  weighed  with  all  other  evidence  In 
the  case. 

For  the  errors  above  mentioned,  the  Judg- 
fflent  Is  reversed,  and  the  cause  xemauded  tot 
a  new  triaL 

CHADWIGK,  MOUNT,  OOSE.  and  PABK- 
EB,  JJ.,  ooncor. 


STATE  V,  BEAUDIN. 
(Sapreme  Court  of  Washington.   Nov.  1,  1913.) 

1.  Csnnivjx  Law  (|  415*)— Evidincb— Goh- 

PLAItfT  BT  PBOBBCDTBIX— DSTAXLS  OF  COU- 
PLAINf. 

While,  in  a  prosecution  for  sodomy,  evi- 
dence was  admissible  that  prosecutrix,  a  child 
2%  years  of  age,  had  complained  about  the 
time  of  tile  alleged  act,  evidence  of  the  details 
at  stated  to  witness  by  prosecutrix  was  not  nd- 
mi^rible  if  not  a  part  of  the  res  geatie,  since 
that  would  indirectly  permit  prosecutrix  to  tes- 
tify when  she  could  not  have  given  the  testimo- 
Df  because  of  her  tender  yean. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  937-949 ;  Dec.  Dig.  |  415.*] 

2.  CanaifAi.  Law  (S  476*)— Tbstihoht  of  Bx- 
pebtb~-PhT8igal  Condriok— Cause  ahd 
Efteot. 

Where,  !o  a  prosecution  for  sodomy,  a  pfay- 
RiciaD  bad  testified  for  the  state  that  the  con- 
dition of  prosecutrix's  person,  discovered  abortly 
after  the  alleged  offense,  might  iiave  resulted 
from  the  act  charged,  a  physician,  testifyins  for 
the  acCQsed,  could  testify  as  to  whether  any  other 
causes  would  produce  the  condition  testified  to. 

[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1062 ;  Dec.  Dig.  |  476.*] 


3.  Cbtmixal  Law  (ji|i  636.  S98*)~TBlAt-PlM- 

ENCB  OF  ACCrUBSD— -NbCBSSITT. 

Under  Rem.  &  Bal.  Code,  S  2146,  providing 
that  DO  person  prosecuted  for  an  offense  punish- 
able by  conljoement  In  the  penitentiary,  etc, 
shall  be  tried  unless  petsonally  present  during 
the  trial,  it  was  &tal  error  to  give  an  instrucUon 
to  the  jury  in  accuaed's  abseuce,  which  was  not 
cured  by  recalling  the  jurp  and  repeating  the 
same  instruction  In  accused's  presence,  since  ac- 
cused does  not  personally  know  that  the  two 
instructions  were  identical,  notwlthstandliv  tiie 
trial  judge's  certificate  to  that  effect. 

iEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8|  1466-1482,  2118-2121 ;  Dec. 
Dig.  8S  6S0,  808.  •] 

Department  2.  Appeal  from  Superior  Court, 
Lewis  County;  B.  H.  Wright,  Judge. 

John  S.  Beaudin  was  convicted  of  sodomy, 
and  appeals.   Reversed  and  remanded. 

J.  H.  Jabnke.  of  Centralia,  and  Wesley 
Lloyd,  of  Tacoma,  for  appellant  C.  D. 
Cunningham,  of  Centralia,  and  H.  B.  Dono- 
hoe,  of  ChehaUs,  for  the  State. 

GROW,  C.  J.  defendant  was  convicted 
of  the  crime  of  sodomy,  alleged  to  have  been 
committed  upon  tlie  person  of  Us  daughter, 
a  child  2%  years  of  age,  and  has  appealed 
from  the  Judgment  and  sentence  entered 
upon  the  verdict 

Appellant  attacks  the  sufficiency  of  the  in- 
formation, and  contends  that  the  evidence 
was  Insufficient  to  sustain  the  verdict  of  the 
Jury.  Without  stating  the  informatloii  of  the 
evidence,  we  announce  our  conclusion  that 
there  is  no  merit  In  either  contention. 

[1  ]  The  evidence  Is  revolting,  and  will  not 
be  stated  In  this  opinion  farther  than  is  ab- 
solutely necessary.  The  state  produced  a 
witness  who  testified  that  on  certain  occa- 
sions, after  the  alleged  commission  of  the 
crime,  the  child  made  complaint,  and  fur- 
ther testified  to  statements  which  tlie  child 
made  to  her.  Error  is  assigned  upon  the 
court's  refusal  to  exclude  evidence  of  this 
character,  further  than  a  mere  statement  of 
the  fact  that  the  complaint  had  been  made. 
This  contention  must  be  sustained.  It  was 
proper  to  permit  the  witness  to  testis  that 
complaint  had  been  made  at  or  about  the 
time  of  the  allied  act,  but  it  was  error  to 
permit  the  witness  to  repeat  statements  made 
to  her  by  the  child.  To  do  so  was  an  indirect 
method  of  Introducing  evidence  which  could 
not  have  been  given  by  the  child  herself, 
owing  to  her  tender  years;  there  being  no 
contentiou  that  the  remarks  made  by  the 
child  were  any  part  of  the  res  gesta. 

[2]  The  state  introduced  a  witness  show- 
ing the  condition  of  the  child's  person  short- 
ly after  the  commission  of  the  alleged  of- 
fense, and  also  produced  a  physician,  who,  as 
a  medical  expert,  testified  that  such  a  con- 
dition might  have  been  the  result  of  acts 
constituting  the  crime  with  which  appellant 
is  charged.  Thereafter,  appellant  produced 
another  physician  as  a  witness,  who  was 
asked  what  other  causes.  If  any,  would  pro- 
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ctuoe  tbe  concUtlfni  to  w&ldi  the  first  i^itsI- 
dan  had  testifled.  Upon  obJectil<m  by  coun- 
sel for  tbe  state  tlila  evidence  was  exduded. 
In  this  the  trial  court  erred.  It  was  compe- 
tent tor  the  phystdan  to  say  what  other 
causes  could  have  jwodnced  the  condition  to 
whi(A  the  state's  witness  had  testified. 

[I]  After  the  Jury  bad  been  Instructed,  had 
retired  to  deliberate  upon  their  Todlct,  and 
had  deliberated  about  fbur  hours,  they  return- 
ed into  tbe  court  and  requested  the  trial  iii6gA 
to  giro  them  furtber  instructions  upon  one 
point  In  tbe  case.  Thereupon  the  trial  Judge 
prepared  and  read  to  them  a  written  instruc- 
tion, doing  so  in  the  absence  of  appellant, 
who  was  confined  In  the  county  Jail.  Then, 
after  iiavlng  observed  appellant's  absence,  he 
recalled  tbe  jury  and  read  tbe  identical  in- 
struction which  he  bad  given  during  appel- 
lant's absence.  Tbe  giving  of  an  Instruction 
in  appellant's  absence  constituted  prejudicial 
error,  which  was  not  cured  by  the  subsequent 
proceedings.  Section  2145,  Bern,  ft  Bal.  Code, 
provides  that:  "No  person  prosecuted  for  an 
offense  punishable  by  death,  or  by  confine- 
ment in  the  penitentiary  or  in  tbe  county 
jail,  shall  be  tried  unless  personally  present 
during  the  trial."  The  instruction  given  con- 
stituted a  portion  of  the  proceedings  of  the 
trial.  In  Linbeck  v.  State,  1  Wash.  836,  25 
Pac.  452,  the  trial  court,  upon  the  request  of 
tbe  jury  and  in  tbe  defendant's  absence,  re- 
peated certain  instructions  which  he  had 
theretofore  given,  and  orally  explained  their 
meaning.  This  court  held  that  the  error 
thus  committed  was  not  cured  by  tbe  fact 
that  the  defendant's  attorney  was .  present 
and  made  no  objection.  Bespondent  contends 
that  the  error,  if  any,  was  not  prejudicial. 
In  that  it  was  cured  by  recalling  the  jury 
and  repeating  the  same  instruction  in  tbe 
appellant's  presence.  Appellant  does  not  per^ 
sonally  know  that  the  Instruction  given  in 
bis  presence  was  the  Identical  one  given  in 
his  absence,  and  be  cannot  be  compelled  to 
accept  the  certificate  of  the  trial  judge  as  to 
what  transpired  at  the  trial  during  his  ab- 
sence. In  State  v.  Wroth,  16  Wasb.  621,  47 
Pac.  106,  tills  court  said:  "The  law  does  not 
subject  parties  litigant  to  the  disadvantage 
of  being  required  to  accept  tbe  statement  of 
even  the  judge  as  to  what  occurs  between 
himself  and  the  jury  at  a  place  where  tbe 
Judge  has  no  right  to  be,  and  where  litigants 
cannot  be  required  to  attend.  It  la  tbe  law- 
ful right  of  a  party  to  have  his  cause  tried 
In  open  court,  with  opportunl^  to  be  present 
and  beard  in  respect  to  everything  trans- 
acted. It  Is  his  right  to  be  present  and  at- 
tended by  counsel  whenever  It  is  found  nec- 
essary or  desirable  for  tbe  court  to  commu- 
nicate with  tbe  Jury,  and  be  Is  not  required 
to  d^nd  upon  tbe  memory  or  sense  of  fair- 
ness of  the  Judge  as  to  what  occurs  between 
the  Judge  and  jury  at  any  time  or  place, 
when  be  has  no  lawful  right  to  be  present 


Hl>  r^tat  in  this  respect  goes  to  tbe  very 
sabBtance  of  trial  by  Jary." 

Ihe  Judgment  Is  reversed,  and  the  cause  is 
rmnanded  for  a  new  triaL 

PABKBR,  MOUNT,  and  M0BBI8.  JJ., 
otmcnr. 


OSBORNB.  TBEBIPBB  &  00.,  Inc  T.  KING 
COUNTY. 

(Supreme  Court  of  Washington.   Nov.  1,  1913.) 

1.  CounriBS  ({  122*>— Fiscal  Manaqkicent. 

If  the  officers  of  a  quasi  munidpal  corpo- 
ratioD,  Buch  as  a  county,  have  power  to  make 
a  contract  for  services  or  property  and  to 
agree  to  pay  therefor  in  some  manner,  the 
county  is  not  excused  from  payment  because 
the  contract  provides  for  payment  In  an  illegal 
manner  or  from  a  fund  not  applicable  to  such 
a  debt  but  most  pay  the  obugation  in  some 
manner. 

[Bd.  Note.— For  other  cases,  see  Counties. 
Cent.  Dig.  H  82,  136,  181,  US;  Dee.  Dig.  i 
122.*] 

2.  CouirriGB  (S  124*)— Fisoai.  MAnAoiiaNT— 
Validitt  of  Contbactb. 

Where  the  officers  contracting  for  tbe  pay- 
ment of  money  by  a  municipal  or  quasi  mu- 
nicipal corporation  do  not  have  legal  autbority 
to  make  the  contract.  It  is  vuiA  and  unenforce- 
able. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i  185 ;  Dec.  Dig.  |  124.*] 

3.  COUNTIM  124*)— CONTBAOTS— BSTOPPBI. 

TO  Deny— WANT  or  Power. 

If  the  officers  of  a  quasi  munidpal  corpo- 
ration do  not  have  power  to  make  a  particular 
contract  binding  upon  the  munidpality.  It  will 
not  be  estopped  to  defeat  payment  under  the 
contract  by  accepting  benefits  thereunder. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  18S;  Dec.  Dig.  {  124.*] 

4.  ConNTiBB  (I  124*)— CoNTRAOTB— Canal  Im- 

FBOVEHBNTB— FOWBB  OF  OOUNTT  GOMMIS- 
SIONEBS. 

Acts  1907,  c.  236,  {  1  (Rem.  ft  BaL  Code, 
f  8148),  authorizes  every  county  "whenever  the 
govemmeot  of  the  United  States  is  intending 
or  proposing  the  construction  or  operation  of 
any  river,  lake,  canal,"  etc.,  partly  within  tbe 
county,  and  tbe  board  of  county  commission- 
ers shall  adjudge  upon  the  petiaon  of  certain 
qualified  freeholders  that  it  is  for  the  public 
welfare  that  the  canal  be  completed,  to  estab- 
lish an  assessment  district  and  levy  an  assess- 
ment upon  spedally  benefited  realty  to  pay  the 
expenses  of  the  improvement  Held,  that  the 
board  of  county  commissioners  had  no  power 
to  entertain  a  petition  to  create  ^an  assess- 
ment district  for  constructing  a  canal  in  ab- 
sence of  an  act  of  Congress,  referred  to  in  the 
order  establishing  tbe  district,  which  showed 
the  intention  of  ue  United  States  to  construct 
a  canal,  and.  in  tbe  absence  of  such  declared 
intention,  all  the  proceedings  were  void,  so 
that  an  agreement  by  tbe  county  river  and  har- 
bor Improvement  conuDlsslon  to  pay  for  iMfMin 
an  assessment  roll  out  of  tbe  assessment  was 
void  and  unenforceable  against  the  county  out 
of  any  tnnd. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  I  185;  Dec.  Dig.  |  124.*] 

5.  Counms  (|  124*)— Ratifioatioh  —  Voii* 
Contract. 

If  a  contract  by  a  county  river  and  har- 
bor improvement  commission  to  pay  for  pro- 
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curing  to  asseumeDt  roll  to  be  ased  in  aBsess- 
ing  propertr  in  a  canal  Jjoprorement  district 
was  Toid  because  the  commisBioners  did  not 
baTe  power  to  create  the  improvement  dlB- 
trict  before  the  federal  grovemment,  through 
an  act  of  CoDsresa,  declared  ite  intention  to 
construct  a  canal,  as  required  b;  Acts  1007,  c. 
238^  S  1  (Rem.  A  BaL  Code,  ||  8148),  the  con- 
tract could  not  be  ratified  and  was  not  revived 
hj  mbsequent  acts  of  Congress  declaring  snch 
intention. 

(Ed.  Note. — For  other  casee,  see  Counties, 
Cent  Dig.  1 186;  Dec  Dig.  %  124.*] 

Dqiutmait  2.  Appeal  from  Superior 
Coivt,  King  Oonnty;  King  Dykeman,  Judge. 

Aetton  hj  Odtom^  Tremper  &  Co.,  Incor- 
poxated,  against  King  Coonl?.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Corwin  S.  Shanlc  and  Horatio  C.  Belt,  both 
of  Seattle  for  appellant  John  F.  Murphy 
and  Bobt  H.  Evans,  botb  of  Seattle,  for  re- 
qtondent 

ELLIS,  J.  Thla  action  was  brought  by 
the  plaintiff  against  King  coanty  to  recover 
the  sum  of  122,495.30,  with  Interest  from 
February  8,  1B08,  for  services  performed  un- 
der a  contract  with  the  river  and  harbor  im* 
provement  commlsBlon  of  King  county,  the 
history  ot  which  is  as  follows:  In  filay, 
1907,  a  large  number  of  property  holders  of 
King  county  filed  a  i>etitioQ  with  the  l)oard 
of  county  commlsstoners  of  that  county,  pur- 
suant to  the  provisions  of  chapter  236,  Ses- 
sion Laws  of  1907  (Rem.  Se  Bal.  Code,  { 
8148  et  seg.),  asking  for  the  appointment  of 
a  river  and  harbor  improvement  commission. 
On  Jnne  18,  1907,  the  county  commissioners, 
by  an  ex  parte  adjudication,  found  that  the 
United  States  was  intending  and  proposing 
to  construct  the  Lake  Washington  canal,  and 
that  it  would  be  for  the  general  welfare  ot 
the  people  of  King  county  to  construct  the 
canal,  and  ordered  that  an  assessment  be 
levied  for  the  purpose.  Accordingly,  June 
19th  the  board  made  application  to  Hon.  G. 
H.  Hanford,  Judge  of  the  United  Stotes  Dis- 
trict Court,  for  the  appointment  of  a  "river 
and  harbor  improvement  commission."  There- 
upon Judge  Hanford  appointed  11  men  to 
cnnstitnte  such  commission.  On  August  7, 
1907,  the  first  contract  was  entered  into  be- 
tween the  commission  and  the  plalntifT.  That 
(outract  was  superseded  by  another  of  Sep- 
tember  25,  1907.  In  which,  in  consideration 
of  the  promise  of  $1,000  additional  compensa- 
tion, the  plaintiff  agreed  to  tbe  substitution. 
This  substituted  contract  Is  the  basis  of  the 
present  action.  Tbe  river  and  harbor  com- 
oils^on  Is  ther^n  designated  as  the  first 
party  and  the  plaintlfC  as  the  second  party. 
Tbe  inoTislong,  so  tar  as  material  to  this  In- 
nntrr,  are  as  follows : 

"The  second  party  will  make  and  deliver 
to  the  first  party  a  correct  list,  together  with 
a  duplicate  list  of  descriptions  of  all  pieces 
and  parcels  of  real  property  within  the  limits 


of  the  assessment  district  to  be  (xeated  by 
first  party,  and  of  the  repnted  owners  and 
the  assessed  valuations,  respectively,  of  each 
such  piece  or  parcel,  at  ten  (10)  cents  per  de- 
scription, payment  to  be  made  the  as- 
sessment fund  hereinafter  mentioned,  when 
the  saime  shall  become  avatlable. 

"The  assessm^t  fond  Intended  in  tbe  fore- 
going stipulation  Is  the  assessment  fund  to 
be  raised  by  an  assessment  npon  the  pieces 
and  parcels  ot  real  property  in  said  assess- 
ment district,  under  the  provisions  ot  tbe 
act  of  the  Legislature  of  the  state  of  Wash- 
ington in  such  case  made  and  provided." 

Ttie  plaintiff,  pursuant  to  this  contract,  pre- 
pared an  assessment  roll  comprising  214,953 
descriptions,  which  roll  was  deposited  with 
the  county  commissioners  by  the  improve- 
ment conmiisslon  on  May  27,  1908.  On  the 
next  day  the  board  of  county  commissioners 
entered  on  their  minutes  an  acceptance  of 
the  rolL  On  September  28,  1908.  the  county 
commissioners  passed  resolutions  rescinding 
all  of  their  former  acts  In  reference  to  the 
appointment  of  the  commission  and  refus- 
ing to  act  as  a  board  of  equalization  on  the 
rolls;  the  resolutions  being  as  follows: 

"Be  it  resolved  by  the  board  of  county 
commissioners  ot  King  county  that  the  action 
ot  said  board  taken  at  a  meeting  held  on  the 
24th  day  of  June,  1907,  wherein  and  whereby 
said  tward,  on  an  ex  parte  hearing,  made  a 
finding  that  the  government  of  tbe  United 
States  was  Intending  and  proposing  the  con- 
struction and  operation  of  a  canal  connect- 
ing the  waters  ot  Puget  Sound  with  Lake 
Washington,  be,  and  the  same  Is,  hereby  re- 
voked and  rescinded,  said  board,  upon  suffi- 
cient proof,  being  now  of  the  opinion,  and 
having  been  advised,  that  there  Is  no  record 
in  the  acts  of  Congress  of  a  declaration  of 
such  intention  on  the  part  of  the  United 
States  government" 

"Be  it  resolved  by  the  board  of  county  com- 
missioners of  King  county  that  It  refuses  and 
it  hereby  does  refuse  to  sit  as  a  board  of 
equalization  upon  the  assessment  roll  pre- 
sented to  it  by  the  river  and  harbor  improve- 
ment commission  of  King  county,  on  the 
ground  and  for  the  reason  that  said  board 
has  no  authority  In  law  to  equalize  said  roll, 
and  that  the  law  ot  1907.  in  regard  to  the 
creation  of  said  board  of  equalization,  Is  un> 
constitutional  and  void." 

On  appeal  from  a  judgment  In  mandamus 
requiring  the  county  commissioners  to  equal- 
ize the  roll  and  levy  the  assessment,  this  court 
found  that  the  appointment  of  the  river  and 
harbor  commission  was  pmnature,  holding 
that  the  county  oommi^oDers  were  there- 
fore without  authority,  under  the  act  of  1907. 
to  create  an  assessment  district  or  to  levy 
special  assessments  in  eld  of  the  construc- 
tion of  the  canal,  because  the  United  States 
government  had  then  declared  no  intention 
to  construct  or  operate  the  canaL   State  ex 
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reL  Burke  t.  Board  of  Gonnty  Oommlasloii- 
er>,  88  Wash,  mi,  108  Fac.  360.  Nottalng 
fnrtter  bas  erer  been  done  toward  tlie  cr» 
atltm  of  a  district  or  t&e  levying  of  an  aaaen- 
ment  for  the  purpose  of  aiding  In  tbe  con- 
struction of  tbe  canal,  and  then  Is  no  fond 
snch  as  tbat  spedfled  In  tbe  contract  avail- 
able for  tbe  pnrpose  of  paying  tbe  plalntlfl 
for  Its  woA  In  pr^ilng  the  assessment 
rolls.  Tbese  rollg  bare  remained  In  tbe  pos* 
sesalcm  of  tbe  county  commissioners  but  have 
never  beoi  need  for  any  purpose.  On  Ai^nst 
SO,  1911,  tbe  i^aintlff  pres^ted  a  claim 
a^lnst  the  defendant  for  the  amount  claim- 
ed on  tbe  contract,  wblcSi  was  rejected  by 
tbe  county  ccmmlsslonera.  Thne  Is  no  seit- 
ons  dispute  on  these  taeta  or  the  further 
fbct  Qiat  subsequent  to  tbe  appototment  of 
the  river  and  harbor  commission,  and  subse- 
quent to  the  letting  of  tbe  contract  and  mak- 
ing of  tbe  rolls,  certain  acts  of  Congress 
have  been  passed  Indicating  an  Intention  of 
the  general  govemmeut  to  build  tbe  canal. 
It  Is  admitted  that  one  member  of  the  river 
and  harbor  Improvement  commission  was  a 
stockholder,  trustee,  and  officer  of  the  plain- 
tiff company,  but  tbe  evidence  shows  tbat 
he  called  the  attention  of  the  other  mem- 
bers of  the  commission  to  tbat  fact  and  re- 
fused to  take  part  In  the  discussion  when 
the  matter  of  letting  the  contract  was  under 
consideration  and  refused  to  vote  or  take 
part  In  the  proceedings  leading  to  the  award 
of  the  contract  to  the  plaintiff.  It  Is  also 
admitted  tliat  the  county  commissioners, 
after  receiving  the  roll,  sent  out  notices  of 
a  hearing  thereon  and  spent  from  the  gen- 
eral funds  of  the  county  something  over  $5,- 
750  In  clerk  hire,  postage,  printing,  and  the 
like,  preparatory  to  the  equalization  of  the 
rolls,  before  revoking  their  former  .action 
and  finally  refusing  to  proceed  vritb  the  ae> 
sessment. 

The  cause  was  tried  to  the  court,  wtalcb 
made  findings  of  fact  In  snbstance  as  fol- 
lows: That  on  June  12.  1807,  100  or  more 
freeholders  of  EUng  county,  possesshig  prop* 
erty  of  tbe  necessary  amount  and  valuation, 
filed  a  petition  with  tbe  coun^  ijommisslon- 
ers,  praying  for  tbe  appointment  of  a  rlyet 
and  harbor  Improvemmt  commission;  tbat 
the  county  commissionas  requested  Judge 
Hanford  of  tbe  United  States  District  Court 
to  appoint  snch  a  commission,  which  he 
^d;  tbat  tbe  commlBslon  so  appointed  signed 
the  first  contract  with  the  plaintiff  and  on 
i:3eptember  25Ui  entered  Into  tbe  substituted 
contract;  that  the  plaintiff,  In  accordance 
wffb  tbat  contract,  prepared  the  aasesament 
rolls,  consisting  of  214,853  strata  descrlp- 
tlons  of  property  to  be  included  within  the 
assessmoit  district,  and  on  May  9,  1908,  the 
roll  was  printed  to  the  board  of  county 
commissioners  and  left  in  Its  possession;  that 
the  board  neror  approved  tbe  contract  with 
the  plaintiff  nor  authorised  the  commission 
to  6Dt«  Into  It  and  bad  no  knowledge  of 


Qke  same  xihtU  tbe  roll  ms  dwoslted  with, 
and  placed  in  tbe  posseasifm  of,  tbe  board; 
that  by  the  terms  of  the  contract  the  lAalntlff 
was  to  rec^ve  Its  pay  "from  tSia  assessment 
fund  hereinafter  mentioned  when  same  shall 
become  araUable**;  that  by  tbe  express  vro- 
visions  of  tbe  contract  "tbe  assessment  fund 
Intended  In  tbe  forgoing  stipulation  Is  the' 
assessment  fund  to  be  raised  by  an  assess- 
ment upon  the  pieces  and  parcels  of  real 
property  in  said  aasessment  district,  under 
the  provisions  of  tbe  act  of  the  Legiaiatnro 
of  tbe  state  of  Wadilngton  In  such  cases 
made  and  provided  fbr";  that  tbe  plaintiff 
was  to  reoeive  10  cents  a  deacr^itlon  and 
$1,000  for  its  consent  to  tbe  modlflcatifni 
of  tiie  first  contract;  tiiat  tbe  commission 
has  never  since  tbat  time  acted,  but  tJiere- 
after  dissolved,  and  tbat  the  inoject  Of 
creating  the  assessment  dlstrtct  has  been 
abandoned  by  the  county;  that  no  attempt 
bas  been  made  since  the  resolution  of  tbe 
county  ctHnmlssIoners  refusing  to  act  as  a 
board  of  equalization  to  equalise  the  roll 
or  do  anything  toward  abating  the  district 
or  building  tbe  canal ;  that  snch  roll  has  re- 
mained since  tbat  time  tn  tbe  custody  of  tbe 
county  and  bas  never  been  used  by,  or  been 
of  any  bmeflt  to,  tbe  county;  tbat  Uie  plain- 
tiff bas  never  attesopted  to  recover  the  roll 
from  the  board  or  sought  to  compel  tbe  board 
to  equalise  tbe  roll  or  collect  any  money 
upon  the  properly;  and  that  there  is  no 
mon^  In  the  fund  refnred  to  In  the  con- 
tracts. The  court  expressly  declined  to  make 
findings  as  to  wbeUier  or  not  the  government 
was  Intoidlng  to  construct  the  canal  bat 
left  tbat  question  for  the  decision  by  this 
court  in  case  of  an  appeal. 

From  these  findings  tbe  oonit  made  conclu- 
sions of  law  as  follows:  ^TTbat  owing  to  tbe 
provifllons  of  the  contract  of  September  25, 
1807,  •  •  •  the  plaintiff  to  entitled  to 
receive  its  pay  out  of  the  special  fund  levied 
and  collected  from  an  assessmmt  upon  tbe 
property  specially  benefited  and  Included 
within  said  asseasmoit  district;  tbat  th» 
lOalntlff  to  not  entitled  to  recover  a  general 
Judgment  against  King  county  for  the  work 
done."  The  court  expressly  declined  to  enter 
any  conclusions  of  law  as  to  whether  or  not 
the  defendant  established  a  defense  based 
upon  tbe  contention  that  at  the  time  1^ 
petition  waa  filed  tbe  government  was  not 
intending  to  construct  the  canal  and  that 
the  proceedings  were  therefore  void  ab  InlUo. 
Upon  these  findings  and  conclusions  tbe  court 
adjudged  tbat  tbe  plaintiff  was  not  entitled 
to  any  recov^  and  tbat  the  defendant  re- 
cover Its  costs.  From  tbat  Judgment  the 
plaintiff  prosecutes  this  appeal. 

The  focts  belDg  practically  conceded,  the 
case  presents  three  questions  of  law,. the 
answer  to  some  or  all  of  which  must  be  de- 
terminative of  the  rights  of  the  parties,  (l) 
Can  the  appellant,  liavlng  contracted  to  thke 
its  pay  out  of  the  special  assessment  fund, 
maintain  an  action  against  King  county  for 
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a  judgment  payabte  out  of  Its  general  fund? 
(2)  Did  the  act  of  1907  authorise  the  ap- 
pt^tmeot  of  a  rlrer  and  harbor  improre- 
meat  commlarieaa  until  Gonxzess  bad  signified 
ita  taiteiitloB  to  construct  the  canal,  and, 
If  not,  was  the  contract  void  ab  Initio  In  all 
of  Its  parts?  Was  the  contract,  In  any 
crait.  Told  a«  BgalDst  public  policy  because  a 
mmba  of  tlia  coBuuis^n  was  a  atockbolder, 
trustee,  and  officer  of  the  appellant  com- 
pany at  tlie  time  the  ctnitract  was  made? 

L  The  appelant  contends  that  under  the 
aet  of  1907  (Rem.  &  Bal.  Code,  |  8148  et 
leqj  the  expenses  to  be  Incurred  In  estabUsh- 
Ing  the  Improvement  district  and  In  lerylng 
tbe  assessment  are  made  payaUe  only  out 
of  the  general  fund  of  the  county;  that  the 
omtract,  In  so  far  as  It  prorlded  for  payment 
out  of  the  assessm«it  fund,  iraa  founded 
<m  a  mutual  mistake  of  the  parties  as  to  tlie 
legal  source  of  payment;  and  that,  notwith- 
standing the  stipulation  for  payment  from  a 
special  fund,  payment  from  Oie  fund  legally 
apldlcable  can  be  ofOrced.  It  la  obvious  that 
this  contention  can  only  be  sustained  upon 
an  bdtua  assumption  that  the  contract  was 
TaUd  and  within  the  power  of  tb»  oonnty, 
throng  Its  authorized  agents,  to  mate. 
Etoi  assuming  that  tbe  act  of  1907  can  be 
construed  as  requiring  the  payment  of  the 
iDltlal  expense  looking  to  tbe  formation  of 
the  district  and  levying  of  the  assessment  out 
of  tite  genial  fund  alone,  the  antellant^s 
position  would  be  sound  only  If  the  county 
commissioners,  at  tbe  time  of  making  the 
contract  possessed  tbe  pow«  and  authority 
to  form  a  district  and  levy  an  assessment  to 
pay  for  tbe  canal. 

[1]  No  case  dted  by  tlie  apitellant  goes 
farther  tban  to  hold  that,  where  there  exists 
roll  power  and  authority  on  the  part  of  tbe 
officers  or  agents  of  a  municipal  or  quasi  mn- 
nidpal  cori>oration  to  make  a  contract  for 
serrlces  or  property  and  to  agree  to  pay 
therefor  in  some  manner  or  out  of  some  fund, 
payment  is  not  excused  because  of  a  stipula- 
tion in  the  contract  to  accept  payment  in  an 
illegal  manner  or  from  a  fund  not  legally 
applicable  to  payment  for  such  services  or 
property  as  contemplated  by  tbe  contract 
Iq  such  a  case,  there  being  the  Initial  power 
to  make  a  valid  contract,  the  contract,  when 
made,  raises  an  obligation  to  pay  in  some 
manner  or  from  some  fund.  In  Hltdicock 
T.  Galveston,  96  U.  S.  341,  24  L.  Ed.  609,  the 
plaintiff  agreed  to  construct  certain  alde- 
wiDis,  for  the  defendant  and  take  its  pay 
in  "Galveston  city  bonds  for  eddewBlk  im- 
provement, at  par."  It  developed  that  the 
titj  could  not  legally  issue  such  bonds,  and 
It  thereupon  sought  to  cancel  the  contract 
and  avoid  payment  for  the  work.  The  court 
lield  that,  inasmuch  as  the  dty  had  power 
to  make  tbe  improvement  and  to  contract  for 
its  Gonstmction,  the  fact  that  the  contractor 
agreed  to  take  bonds  which  the  citr  had  no 
power  to  Isne  in  payment  did  not  defeat  the 


contract  nor  relieve  the  from  ita  obliga- 
tion to  pay.  The  court  said  (see  opinion,  96 
U.  S.  350,  24  L.  Bd.  650):  "They  [the  con- 
tractors] are  not  suing  upcm  the  bonds,  and 
It  Is  not  necessaij  to  their  success  that  they 
should  assert  tbe  validity  of  those  instru- 
ments.  It  Is  oiough  for  them  that  the  dty 
council  have  power  to  oiter  Into  a  contract 
for  the  Improvemoit  of  tbe  sidewalks ;  that 
such  a  contract  was  made  wltli  them ;  that 
under  It  th^  liave  proceeded  to  furnish  ma* 
terlals  and  do  work,  as  wdl  as  to  assume 
Uabilitlea;  that  the  dty  has  received  and 
now  enjoys  the  benefit  of  what  tb^  have 
done  and  fumlshsd;  that  tor  these  things 
tbe  dty  promlBed  to  pay;  and  that  after 
having  received  the  bea^t  of  tbe  contract 
tJie  dty  baa  tndken  it  It  mattm  not  tliat 
the  promise  was  to  pay  in  a  manner  not  au- 
thorised by  law."  Tbe  other  cases  dted  by 
tbe  apiiellant  to  this  point  all  rest  upon  this 
same  princUile  that,  where  Qie  power  to 
make  Uie  contract  and  Und  the  dty  to  pay 
from  some  fSnd  existed,  it  cannot  escape  pay- 
ment by  reason  of  a  sttpolatiott  to  i«7  out  of 
a  fund  not  legally  apiflteabls;  Barb«  As- 
phalt Paving  Go.  t.  Harrlsbnv,  64  Fed.  288. 
12  a  a  A.  100.  29  I*,  a  A.  401;  Miller  v. 
Milwaukee.  14  Wis.  642;  Bacroft  T.  Gmmdl 
Blntb,  63  Iowa,  646,  10  N.  W.  807;  Louls- 
viUe  V.  Bltser.  116  Ky.  300,  78  &  W.  lUO, 
61  Ll  B.  A.  484.  The  distinction  Is  dearly 
recognised  In  Barber  Asphalt  Paving  Co.  v. 
Harrisbnrg.  supra,  by  reference  to  the  case 
of  Saxton  v.  8t  Joseph,  60  Mo.  153,  whldi, 
it  Is  said,  "rests  on  the  dty*8  want  of  power 
to  contract  as  it  did."  An  examination  of 
tbe  Saxton  Case  shows  that  it  was  there 
held  that  the  dty  could  not  be  made  liable  on 
a  contract  altered  into  by  Its  coundl;  the 
diarter  only  authorizing  contracts  to  be 
made  by  its  mayor  and  council.  It  is  also 
held  that  the  contractor  most  be  held  to 
know  the  law  and  was  cha^eable  with 
knowledge  of  the  lade  of  the  conndl'e  power 
to  make  the  contract,  hence  could  not  re- 
cover for  the  work. 

[2]  It  Is  a  general  rule  that,  where  the  of- 
ficers making  a  contract  for  a  munldpali^ 
or  quasi  munidpallty  have  not  the  power 
or  legal  authority  to  make  the  contract  at 
all  or  to  stipulate  for  payment  out  of  any 
fund,  the  contract  is  void  for  lack  of  the  Ini- 
tial power  to  make  it,  and  payment  cannot 
be  enforced.  This  court  has  repeatedly  so 
held.  Amott  v.  Spokane,  6  Wash.  442,  33 
Pac.  1063 :  Chehalls  County  y.  Hutcbeson,  21 
Wash.  82,  57  Pac.  341,  75  Am.  St.  Rep.  818 : 
State  V.  City  of  Pullman,  23  Wash.  583,  63 
Paa  266,  83  Am.  St.  Rep.  836;  Paul  v.  Seat- 
tle. 40  Wash.  294,  82  Pac  601;  SUte  v. 
Town  of  Monroe,  40  Wash.  545,  82  Pac.  888 : 
Turner  Investment  Co.  v.  Seattle,  70  Wash. 
'201,  126  Pac  426,  41  L.  R.  A.  (N.  S.)  781; 
State  V.  Town  of  Newport,  70  Wash.  286,  126 
Pac  637. 

[t]  These  authorities  clearly  establish  the 
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rule  In  this  state  that,  where  there  is  a 
want  of  power  to  make  a  contract  or  a  want 
o£  power  OD  the  part  of  the  body  of  officers 
making  the  contract  to  bind  the  municipality, 
there  can  be  no  estoppel  against  the  munici- 
pality to  defeat  payment  by  reason  of  accept- 
ing the  benefit  conferred  by  the  contract 

"The  appellant  also  contends  that  the 
town,  having  received  the  benefit  of  the 
contract,  should  be  estopped  to  deny  liability 
thereon.  After  a  careful  examination  of  the 
authorities,  we  held,  in  the  case  of  Turner 
Inv.  Co.  v.  Seattle,  70  Wash.  201,  126  Pac. 
426  141  L.  R.  A.  (N.  S.)  781],  that  there 
could  be  no  estoppel  to  deny  liability  where 
there  was  an  absolute  want  of  power  to 
make  the  contract,  and  that  the  municipality 
cocld  only  be  estopped  to  raise  the  defense 
of  ultra  vires  where  tbe  offlcera  had  acted 
within  their  powers  but  had  exercised  these 
powers  in  an  Illegal  way."  State  v.  Newport, 
70  Wash.  286,  292,  126  PaC.  637.  64a 

"It  Is  dalmed,  boweror,  by  the  appelant, 
that,  having  received  the  benefits  of  tbe 
contract  whldk  the  dty  entered  Into,  it  aagbt 
to  be  estopped  from  denying  its  validity; 
also  that  It  bad  ratified  tbe  contract  by  re- 
ceiving tile  benefits.  It  la  well  established 
that  tbe  powa  to  ratify  Is  coextoisiTe  only 
wIOl  the  power  to  contract;  and  tiiat  an  act 
which  was  illegal  for  want  of  authority  on 
tbe  part  of 'tbe  contracting  powers  cannot  be 
raUfled."  State  v.  City  of  Pullman,  23  Wash. 
588,  586,  68  Pac.  266,  266  (83  Am.  St  Rep. 
8S<9. 

[4]  2.  Addressing  onrselves  to  tbe  second 
question,  It  is  at  once  manifest  that,  if  there 
existed  any  power  to  make  tbe  contract  In 
question,  it  must  be  traceable  to  the  power 
to  levy  the  assessment  and  to  form  an  assess- 
ment district  and,  as  Incidental  thereto,  to 
the  power  to  Initiate  the  appointment  of  the 
river  and  harbor  improvement  commission 
under  the  act  of  1007.  That  act,  so  far  as 
here  material,  reads  as  follows:  "Every 
county  In  this  state  is  bereby  authorized  and 
empowered,  by  and  through  Its  county  com- 
missioners, whenever  the  government  of  the 
United  States  Is  int«iding  or  proposing  the 
construction  or  operation  of  any  river,  lake, 
canal  or  harbor  improvemrat,  parUy  or  whol- 
ly within  such  county,  and  whenever  said 
board  of  county  commissioners  shall  adjudge, 
upon  a  petition  therefor  filed  with  it  and 
algned  by  at  least  one  hundred  (100)  free- 
holders of  said  county, who  each  own  realty 
of  the  assessed  valuation  of  not  less  than  five 
thousand  dollars,  situated  within  the  limits 
of  the  Improvement  district  sought  to  be 
created,  that  it  is  for  the  general  benefit  and 
welfare  of  the  people  of  the  county,  that 
such  river,  lake,  canal  or  harbor  improve- 
ment be  nude  and  completed  to  define  and 
establish  an  assessment  district  within  such 
wunty  and  to  levy  an  assessment  upon  so 
tawsh  of  the  taxable  real  estate  of  sncb  coan- 
tgr  u  ahall  be  specially  benefited  bj  aacdi 


improvement  as  hereinafter  provided,  for  the 
purpose  of  paying  the  expenses  of  such  im- 
provement, or  so  much  thereof,  as  said  board 
of  county  commissioners  shall  determine,  not 
in  any  histance  exceeding  one  per  c&it.  of 
the  taxable  valuations  of  all  real  and  per^ 
sonal  property  in  the  entire  connty  as  ap- 
pearing on  the  then  last  assessm^t  rolL 
Such  improvement  shall  be  known  as  river 
and  harbor  Improvement."  Rem.  A  BaL 
Code,  I  8148. 

A  reading  of  ttaia  section  makee  It  plain 
tbat  the  jurisdiction  of  tbe  connty  commis- 
doners  to  entertain  tbe  petition  and  to  make 
any  flndliv  Is,  by  tbe  act  Ita^  made  de- 
pendent upon  an  antecedent  Intention  or  pur- 
pose on  tbe  part  of  tbe  govemmoit  of  tbe 
United  States  to.  conatract  the  canaL  Sucb 
an  antecedent  intention  or  purpose  could  on- 
ly be  known  tbrougb  and  an  act  of  Con- 
gress. It  Is  plain,  tberetere,  that  tbe  board 
of  connty  conunlsslonerB  bad  no  power  to  cre- 
ate a  Jnrlsdlctlon  In  themselvea,  wbldi  could 
not  exist  in  tbe  absence  of  some  congression- 
al action,  by  a  mere  finding  that  sotA  an  In- 
tention existed.  Tbe  statute  here  in  gnestton 
confers  no  sucb  power  and  in  fact  doa  not 
apparentiy  contemplate  any  each  finding  on 
their  part  The  recital  or  refer^ioe  to  some 
such  estedflc  act  of  Congress  was  therefore 
necessary  to  tiie  Talidity  of  tbdr  order  look- 
ing to  tbe  fbrmation  of  an  assessment  dis- 
trict or  to  any  effective  force  In  fbelr  finding 
tbat  tbe  constmctioa  of  tbe  canal  would  be 
for  tbe  benefit  of  tbe  people  of  tbe  county. 
In  State  ex  reL  Burke  v.  Board  of  Coun^ 
Commissioners,  S8  Wash.  SIX,  100  Pac  850, 
this  court,  after  an  exhaustive  review  of  all 
of  tbe  acts  of  Congress  and  of  the  L^s- 
lature  of  this  state  upon  the  subject  antece- 
dent to  the  act  here  in  question,  and  up  to 
the  action  of  the  county  commissioners  of 
September  28,  1908,  rescinding  their  former 
action,  held  as  follows:  "In  all  this  legisla- 
tion we  fail  to  find  any  act  or  declaration 
by  the  national  government  whldi  discloses 
any  intention  or  proposal  on  the  part  of  the 
government  to  construct  or  operate  this  canal 
now,  or  within  a  reasonable  time  In  the  fu- 
ture, or  at  all" — concluding  that:  "It  Is  mani- 
fest from  the  record  that  the  people  of  King 
county  have  expended  much  money  upon  the 
enterprise  and  have  earnestly  labored  to  in- 
duce the  government  to  undertake  the  work ; 
but  it  is  also  apparent  from  tbe  acts  of  Con- 
gress above  referred  to  that,  while  the  gov- 
ernment has  placed  no  obstacle  in  the  way 
of  the  work  by  King  county  or  private  dU- 
zens,  It  has  manifested  no  intention  to  con- 
struct or  operate  the  canal  within  a  reason- 
able time.  The  county  commisslonere  were 
therefore  without  authority  under  the  act  of 
1907  to  creat  the  assessment  district  or  to 
levy  a  special  assessment  In  aid  of  tbe  ca- 
nal." 

Hie  ai^>^lant  claims  tbat  tbe  *'Bni^e  Case 
does  not  touch  tbe  point  as  to  th%  authority 
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of  Qie  conntj'  commlasionen  to  Incnr  tlie  ex- 
pense Incident  to  the  creation  of  ench  an  as- 
sessment distzict"  With  QiiB  dalm  we  can- 
not agree.  It  Is  clear  tliat,  it  the  board  of 
county  comndsaloners  had  no  authority  to 
create  the  district,  it  had  no  anthori^  to 
incnr  any  exprase  Incident  to  the  creation  of 
the  district  Tlie  whole  inclades  all  of  its 
parts.  If  the  assessmait  bad  proceeded,  it  is 
obTioos  that  the  persons  whose  property  was 
incladed  in  the  roll  conld  have  raised  tbls 
objection  to  the  roll,  and  It  seems  equally 
dear  that  the  county,  on  behalf  of  its  tax- 
paym,  can  raise  tbe  same  objection  of  lack 
of  authority  as  to  tbe  expense  of  maklnx 
the  roll.  This  Is  certainly  true,  wanting  an 
estoppel,  which  as  we  have  seen,  in  the  ab- 
sence of  the  initial  antboilty,  cannot  be  In- 
Toked.  It  Is  clear  that  our  holding  In  the 
Burke  Case  estabttsbes  the  fact  that  the  ap- 
pointment of  the  river  and  harbor  Improve- 
ment conmdsslon  and  all  st^  UxAlng  to  the 
fonnntlfHi  of  the  assessment  dlatriet  and  tbe 
making  of  an  assessment  roll  were  premature 
and  void  ab  Initio. 

It  la  tme  that,  subsequent  to  tbe  dedsion 
In  tbe  Burke  Case,  this  court,  in  Qie  caae 
of  BUger  r.  State,  63  Wash.  457,  U6  Faa 
19.  beld  the  act  of  1907  constttuttonal,  but  it 
did  not  ovemde  nor  modify  ttie  former  de> 
dsion  nor  IntUnate  that,  at  Uie  time  of  tlie 
former  decision,  any  such  intention  or  pniv 
pose  to  construct  the  canal  had  been  evinced 
by  tlie  general  government  as  would  then 
bave  rendered  tlie  act  of  1907  operative  as 
autliorlty  to  the  county  commlsaicmers  to  pro- 
ceed thereunder.  On  tbe  contrary,  tbe  fol- 
lowing language  from  tbe  opinion  in  tbe 
Bi]ger  Case  is  a  dear  intimation  that,  but 
for  acts  of  Congress  subsequent  to  the  Burke 
decision,  the  decision  in  the  Bllger  Case 
would  have  been  ruled  by  tbe  former  holding: 
"Again  it  Is  said  that  tbe  United  States  has 
never  undertaken  to  construct  the  canal,  and 
that  this  court  bo  held  In  State  ex  rel.  Burke 
V.  Board  of  Com'rs,  68  Wash,  fill,  109  Pac. 
350.  In  the  case  cited  we  did  say  that  there 
was  no  sufficient  evidence  of  any  Intention 
or  proposal  on  the  part  of  the  government 
to  construct  or  operate  the  canal,  but  that 
was  said  prior  to  the  act  of  the  second  ses- 
sion of  the  Sixty-First  Congress,  which  ap- 
propriated ¥150,000  for  that  purpose  and 
made  available  for  the  same  purpose  some 
12.124,000  more.  This  latter  act  set  all  doubts 
on  tbe  question  at  rest,  and  there  can 
no  longer  be  any  question  as  to  the  intent 
and  purpose  of  the  government.'* 

The  case  before  us  is  Just  as  clearly  con- 
trolled by  tbe  fbcts  existing  at  the  time  tbe 
proceedings  were  Instlttited  and  the  contract 
made  and  i>erformed  by  the  appellant  as  was 
the  Burfee  Case.  If  the  appellant  ever  ac- 
qnired  any  legal  rights  under  this  contract, 
they  accrued  Immediately  on  tbe  making  and 
performance  by  it  of  tbe  contract 

[I]  It  ttw  contract  was  voU  for  lack  of 


power  or  legal  authority  to  make  it  when 
made.  It  is  void  now,  since  it  was  not  and 
could  not  be  ratified.  It  Is  certain  that  tbe 
subsequent  acts  of  Congress  could  not  and  did 
not  operate  as  curative  acts,  breathing  life 
Into  a  contract  void  when  made. 

The  appellant  contwda  that,  by  tlie  act  of 
1007,  the  board  ot  county  commlnionera  be- 
came  a  tribunal  empowered  to  ^erdse  an 
Independent  Judgment,  and  that  wben  It 
found  that  Uie  general  government  was  In- 
tending and  pnqpostng  to  build  the  canal,  that 
finding  became  a  quasi  Judicial  determina- 
tion, conclusive  of  the  flict.  upon  which  tbe 
appelant  bad  tbe  ri^t  to  rely.  Two  caws 
are  dted  whldi,  it  la  claimed.  suMDort  tbls 
contention.  In  the  case  of  Conunissioners 
of  Doiwlas  County  v.  BoUes,  94  U.  S.  104. 
24  Ed.  46,  the  right  of  recovery  by  bona 
fide  holders  ot  iMgotla\Ae  bonds  lamed  by 
tbe  county  in  aid  of  the  eonstmetltm  of  a 
railroad  was  invidved.  It  was  there  held 
that  the  recital  by  tbe  boanl  In  the  bonds 
that  authority  had  been  granted  to  the  board 
to  issue  tbe  bouda  by  a  vote  of  tbe  electors 
was  condoalve  as  In  favor  of  a  btma  flde 
holder  for  value.  A  similar  qvustlon  was  In- 
volved In  the  other  cases  dted  (Town  of 
Coloma  V.  Eavea,  02  U.  S.  484.  23  L  Ed.  579). 
and  the  decision  was  the  same  way.  Both  of 
these  cases  are  rested  squarely  upon  the 
rights  of  bona  fide  holders  for  value  of  nego- 
tiable bonds.  The  gist  of  each  dedslon  was 
that  the  redtals  In  the  bonds  were  a  suffldent 
protection  to  such  bona  flde  holders.  No  such 
dement  la  found  in  the  contract  here.  No 
rights  of  bima  fide  holders  for  value  are  In^ 
volved. 

3.  We  find  It  unnecessary  to  enter  into  any 
lengthy  discussion  of  the  question  whether 
the  contract  is  void  as  against  public  poUcy 
because  of  the  Interest  therein,  as  stockhold- 
er, trustee,  and  officer  of  the  appellant  com- 
pany, of  one  of  the  members  of  tbe  river 
and  harbor  improvement  commission.  The 
following  dedslons  of  this  state  strongly 
support  that  view:  Northport  v.  Northport 
Townsite  Co.,  27  Wash.  543,  68  Pac.  204; 
Shaw  &  Hodglns  v.  Waldron,  55  Wash.  271, 
104  Pac.  272,  28  I*  R.  A.  (N.  S.)  735 ;  MlUer 
V.  Sullivan,  32  Wash.  llfi.  72  Pac.  1022 ;  Glad- 
win V.  Cheney,  67  Wash.  151,  121  Pac.  48; 
Oantenbein  v.  Pasco.  71  Wash.  636,  129  Pac. 
374.  While  these  cases  arose  upon  statutes 
applicable  to  dtles  and  towns,  expressly  pro- 
hibiting and  avoiding  contracts  in  which  any 
officer  of  the  munldpallty  sball  be  Interested 
directly  or  Indirectly,  such  statutes  are  but 
declaratory  of  the  common  law,  and  tbe  same 
considerations  of  public  poUcy  which  underlie 
the  statutes  would  seem  to  apply  to  all  pub- 
lic officers.  2  Dillon,  Municipal  Corporations 
(5th  Ed.)  S  773;  Coughlln  v.  Holmes,  53  Wash. 
692,  102  Pac.  772.  We  prefer,  however,  to 
rest  our  dedslon  upon  the  broad  ground  tbat 
the  proceedings  looking  to  tbe  formation  of 
the  district  and  leading  to  the  appointment 
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of  the  TtTer  and  harbor  ImproTement  com* 
mlSBion  were  premature  and  void  ab  Initio, 
«nd  that  tbe  contract  was  made  without  le- 
gal authority  and  conferred  no  rights  en- 
forceable against  any  fund,  and  that,  by  rea- 
son of  the  lack  of  any  Initial  power  to  make 
the  contract,  it  could  not  be  ratified. 
The  Judgment  la  affirmed. 

CROW.  O.  X.  and  MAIN,  AfOBRIS,  and 
FULLGBTON,  JJ.,  concur. 


STATE  ex  rel.  GRAl^T  REAI/TT  CO.  et  al. 
T.  SUPERIOR  COURT  OF  GRANT 
COUNTY  et  aL 
(Supreme  Court  of  Washingtoa.   Nov.  7,  1913.) 

1.  PaoHiBmoN  (5  10*)— Gbouhds. 

In  a  proceeding  to  condemn  lands  at  tbe 
outlet  of  a  Jake  on  whicfa  to  build  a  dam  to 
raine  tbe  lake  level  so  as  to  store  tbe  water 
for  irrigation,  judgment  of  condemnation  was 
entered,  and  a  date  set  to  try  the  questltHi  of 
damages.  Prior  to  that  time  tiiii'd  parties  were 
permitted  to  come  in,  who  applied  for  leave  to 
file  an  answer  alle^ng  rights  to  the  use  of  tbe 
lake  waters  prior  to  that  of  tlie  condemning 
corporation,  which  rights  bad  not  been  adjudi- 
cated, and  also  abandonment  and  forfeiture  by 
the  corporation  of  its  rights,  and  praying  that 
the  judgment  of  condemnation  be  set  aside  and 
the  question  retried  as  against  them.  Leave  to 
file  the  answer  was  denied.  Held,  that  the 
question  whether  the  court  would  retry  the  Ls- 
Bue  of  the  corporation'a  right  to  condemn,  or 
would  leave  tbe  Interveners  to  try  their  rights 
in  an  independent  proceeding,  was  not  outoide 
or  in  excess  of  the  court's  jurisdiction,  and 
hence  prohibition  would  not  lie  to  prevent  pro- 
ceeding to  try  the  isBue  of  damages, 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent.  Dig.  H  37-66;  Dec  Dig.  {  10.*]  - 

2.  Cbrtiobaki  (I  16*)  — Decisions  Rbvibw- 
ABLE— Intbbloctjtobt  Judomeut, 

An  order  denying  an  application  by  inter- 
vening parties  for  leave  to  file  an  answer  after 
entry  of  judgment  of  condemnation,  and  order- 
ing the  cause  to  proceed  to  try  the  qneation  of 
dama|:es  actually  before  it,  was  an  intermediate 
and  interlocutory  order,  reviewable,  if  at  all, 
only  after  tbe  final  judgment  in  the  cause  was 
entered,  so  that  a  writ  of  review  woald  not  lie. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Gent  Dig.  H  31,  82;  Dec  Dig.  1 16.*] 

a  JiTDOHENT  (I  736*)— Res  Judicata— Mat- 
ters Concluded. 

An  order,  entered  in  a  proceeding  to  con- 
demn land  for  a  dam  at  the  ontlet  of  a  lake, 
refusing  to  permit  interveners  to  file  an  answer 
setting  up  superior  rights  to  the  use  of  the 
water,  and  praying  that  the  judgment  of  con- 
demnation be  set  aside  and  their  rights  adju- 
dicated, was  not  res  judicata  as  to  their  rights, 
where  tbe  merits  of  that  question  were  not  at- 
tempted to  be  passed  on,  but  merely  amounted 
to  a  dismissal  without  prejudice. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  8§  1264,  1265;  Dec  Dig.  f  786.*] 

Department  2.  Original  application  for  a 
writ  of  prohibition,  and  in  the  alternative  for 
a  writ  of  review,  by  the  State  of  Washing- 
ton, on  the  relation  of  tbe  Grant  Realty  Com- 
IHiny  and  another,  against  the  Superior  Court 
of  Grant  County,  Wash.,  and  R.  S.  Steiner, 
Judge  thereof.   Application  for  writ  denied. 


Gannon, -Ferris  &  Swan,  of  Spokane,  B.  B. 
Williamson,  of  North  Yakima,  and  P.  W. 
Kimball,  of  Spokane,  for  relators.  Voorhees 
&  Ganfield,  of  Spokane  for  respondent 

FUIiLERTON,  J.  This  Is  an  original  ap- 
plication for  a  writ  of  prohibition,  and  in 
tbe  alternative  for  a  writ  of  review. 

On  October  7,  1910,  Ham,  Yearsley 
Ryrie,  a  corporation,  Instituted  eminent  do- 
main proceedings  against  the  Northern  Pa- 
cific Railway  Company,  a  corporation,  Ar- 
thur L  Pettigrew,  F.  S.  PetOgrew,  B.  F. 
Pettigrew,  and  Bessie  Pettigrew,  his  wife, 
"and  all  unknown  owners  and  all  persons 
unknown  having  or  claiming  an  interest  or 
estate  in  the  lands  affected  by  the  action,'* 
to  condemn  certain  lands  at  the  outlet  to 
Moses  Lake,  in  Grant  county,  averring  In 
Its  petition  that  tbe  land  was  to  be  used  for 
the  purpose  of  constructing  a  dam  across  the 
outlet  to  such  lake,  and  "thereby  to  raise  the 
height  of  the  water  to  said  Moses  Lake,  and 
to  convert  the  said  Moses  Lake,  which  Is  now 
a  large  navigable  body  of  water.  Into  a 
storage  reservoir"  for  water  to  t>e  used  In  ir- 
rigating certain  of  its  arid  lands.  Tbe  de- 
fendants served  with  process  in  the  proceed- 
ings were  those  individually  named  in  tbe 
petition.  These  appeared  and  put  In  issue 
the  allegations  of  the  petition,  and.  a  trial 
on  the  Issues  made  resulted  in  a  judgment 
in  tbe  superior  court  denying  the  right  of  the 
petitioners  to  condenm.  A  review  of  tbe  pro- 
ceedings was  taken  to  this  court,  where  the 
judgment  of  the  superior  court  was  reversed, 
with  directions  to  enter  an  order  of  con- 
demnation for  the  laud  necessary  to  be  taken 
for  the  dam  site,  and  to  proceed  to  ascertain 
the  damages  to  be  awarded  to  owners  of  the 
land  for  such  talking  In  the  manner  provided 
by  law.  State  ex  reL  Ham,  Tearsley,  etc.,  v. 
Superior  Court,  70  Wash.  442,  126  Pa&  945. 

On  the  going  down  of  the  remittitur  from 
this  court  tbe  petitioners  caused  an  order  of 
condemnation  to  be  entered,  and  caused  the 
proceeding  on  tbe  question  of  damages  to  be 
set  for  trial  for  October  21, 1913.  Some  days 
prior  to  the  day  fixed  for  the  trial  the  origi- 
nal defendants  moved  that  they  be  dismissed 
from  the  proceeding,  and  that  the  relators  ia 
the  proceeding  now  before  us  be  substituted, 
in  their  stead,  on  the  ground  that  such  relat- 
ors had,  pending  the  first  proceedings,  be- 
come xwssessed  ot  all  of  the  r^ts  of  the 
original  defendants  therein,  and  with  other 
rights  not  adjudicated  in  the  first  proceeding, 
and  were  then  the  sole  parties  In  interest. 
The  court  denied  the  motion  to  fflsmlss  and 
for  Butntltutlon,  but  permitted  tbe  relators 
to  appeal  in  the  acl;^on  for  the  pnrpose  of 
participating  in  the  trial  of  the  question  ot 
damages. 

The  relators  thereupon  tendered  an  answer 
In  the  proceedings,  supported  affidavits. 
In  which  It  was  alleged  that  tbe  present  re> 


•For  otber  cmam  am  sama  toplo  and  ssctlon  NUUBEK  In  Dw.  Dig.  *  Am.  Dig.  K«r-No.  Bartas  *  Rap'r  I&dtxes 


Digitized  by 


Google 


aBOTE-BANEIN 


00.  T.  BROWNEIiL 


145 


latoT  F.  H.  Nagel  bad  acquired  hy  mesne  con- 
Teyances  from  the  Northern  Padftc  Railway 
Company*  and  the  other  defendants  by  mesne 
conreyances,  all  their  right,  title,  and  In- 
terest to  the  land  sooght  to  be  condemned.  In 
tmst  howeTsr,  for  other  persons;  that  be, 
in  bis  tmst  capacity,  and  the  other  present 
relators  are  possesaed  of  the  sole  right  to 
the  we  of  the  waters  of  Hoses  Lake,  whlcb 
such  ri^t  was  acQalred  by  purchase  and 
awropriaUon  prior  in  point  of  lime  to  the 
purported  appropriation  of  Ham,  Yearsley  ft 
Byile,  and  wbicb  had  been  perfected  and 
completed  by  actual  storage  of  the  waters, 
and  by  dlTersiou  and  use  of  the  same  upon 
lands  owned  by  tbsaa  i^uttlng  npon  and  ad- 
iacent-to  sa<A  lake;  and  that  their  rights  to 
use  of  BQCb  waters  had  not  been  adjudicated 
in  On  proceedings  leading  op  to  the  order 
of  condemnation.  They  further  alleged  aban> 
domnoit  of  the  project  by  Ham,  Yearsley  & 
Byrle,  after -their  purported  appropriation, 
delay,  such  as  to  work  a  forfieiture  of  any 
rights  that  corporation  may  have  acquired 
by  its  attempted  appropriation,  and  further 
facti^  all  tending  to  show  a  want  of  right  In 
the  corporation,  Ham,  Yearsley  &  I^rie,  to 
CQttdenm  the  land  described  in  the  petition. 
Tber  prayed  that  the  order  of  the  court 
setting  tbe  case  for  trial  on  the  question  of 
damages  lie  abated ;  that  the  court  set  aside 
tbe  order  of  condonnation  theretofore  enter- 
ed; and  that  the  question  of  the  right  to  con- 
demn be  tried  as  against  the  claims  and 
rights  of  the  answering  relators.  The  court 
denied  the  application  to  file  the  answer, 
and  ordered  that  cause  proceed  to  trial  on 
tbe  original  order.  The  relators  thereupon 
applied  to  this  court  for  the  writs  before 
mentioned. 

[1]  The  questions  presented  by  the  record 
do  not  In  our  Judgment  require  an  extended 
dlscusslbn.  Tbe  writ  of  prohibition,  It  must 
be  remembered,  arrests  .the  proceedings  of  a 
coart  of  record  only  when  euch  court  is  act- 
ing without  or  in  excess  of  its  Jurisdiction, 
and  there  Is  no  plain,  speedy,  and  adequate 
remedy  at  law.  Rem.  ■&  Bal.  Code,  §S  1027, 
1028.  It  will  not  restrain  the  erroneous  ex- 
erdge  of  acknowledged  Jurisdiction.  Here 
there  was  no  question  of  tbe  Jurisdiction  of 
the  court  to  make  the  order  it  did  make. 
Whether  it  would  in  this  proceeding  set 
aside  its  former  order  of  condemnation  and 
tiT  anew  that  question,  or  whether  it  would 
relegate  the  parties  to  a  separate  and  Inde- 
pendent action  to  try  the  question  and  pro- 
ceed with  the  trial  of  the  question  of  dam- 
ages actually  before  It,  were  matters  wholly 
witbin  Its  Jurisdiction  to  determine,  and  pro- 
hitiitlon  will  not  lie  to  control  Its  action, 
«"hether  It  acted  erroneously  or  otherwise. 
State  ex  reL  Foster  v.  Superior  Court,  30 
Wash.  1S6,  70  Pac.  230,  73  Pac.  690;  State 
ex  reL  Qrlffith  t.  Superior  Court,  71  Wash. 
386,  128  Pac  644. 


[2]  Nor  will  the  writ  of  review  lie  at  the 
present  stage  of  the  proceedings.  Tbe  or- 
der made  was  Intermediate  and '  InterlocU" 
tory,  and,  if  it  Is  subject  to  review  at  all,  a 
question  we  do  not  now  determine,  It  can 
only  be  reviewed  after  the  final  Judgment  In 
tbe  cause  is  entered. 

[3]  Some  question  was  made  at  the  argu- 
ment as  to  the  conduslTeness  of  the  order  of 
the  court  denying  the  relators  tbe  right  to 
try  in  this  proceeding  tiielr  claim  of  superior 
title  to  the  waters  of  the  lake;  it  being  . 
feared  apparently  that  tbe  order  had  the 
effect  of  res  Judicata  as  to  these  claims  of 
superior  rli^t  But  It  is  etoar  tbat  the  order 
cannot  have  such  an  effect.  The  merits  of 
ttie  claims  have  not  been  determined,  and  the 
effect  of  the  order  of  the  court  was  a  dis- 
missal without  prejudice. 

The  application  for  the  writ  la  denied. 

GROW,  G.  J.,  and  PABKBB  and  H0BBI8, 
JJ.,  concur. 


GROTE-BANKIN  CO.  v.  BBOWNBLL  et  al. 
(Supreme  Court  of  Washington.   Nov.  3,  1913.) 

1.  REPLEVIN  (I  65*)  —  Scope  of  Aciioh  — 
Plsadxnqs— Cross-Coicpujnt. 

Where,  lo  replevin  for  property,  condition- 
ally sold,  from  the  buyer's  transferees,  the 
buyer  and  her  husband  appeared  in  the  action 
by  answer  and  by  cross-complaint,  which  the 
transferees  answered,  claiming  a  right  to  re- 
cover over  against  the  bnyer,  the  court  in  that 
action  had  Jurisdiction  to  determine  the  issues 
raised  as  between  tbe  buyer  and  the  trans- 
ferees as  framed  by  their  pleadings,  notwith- 
standing th^  were  not  germane  to  tne  original 
issue  in  replevin. 

[Ed.  Not^— -For  other  cases,  see  Beplevin, 
Oent  Dig.  1242;  De&  JUg.  f  65.*] 

2.  HUSUAITD  ASD  WXFB  (i  270*)-<!oianTEiiiT 
PkOPBBTT  —  JUDOUENT    AOAINBI  CiOMlCa- 

wrrr. 

Where  a  wife  conducted  a  hotel,  having 
full  power  of  attorney  from  ber  husband  to  do 
so  epd  to  sell  and  dispose  of  the  business,  and 
in  making  a  sale,  including  furniture  purchas- 
ed under  a  conditional  sale,  the  transferees  ac- 
quired a  right  to  recover  an  amount  due  to  the 
conditional  sellers  which  they  had  not  agreed 
to  pay,  they  were  entitled  to  Judgment  over 
against  both  husband  and  wife,  enforceable 
against  tbe  community. 

[Ed.  Note. — For  other  cases,  see  Hiuband 
and  Wife,  CeuL  Dig.  H  968-971,  973-984,  988; 
Dec.  Dig.  S  270.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   O.  B.  Thorgilmson, 

Judge,  Pro  Tern. 

Action  by  the  Qrote-Ranktn  Company 
against  D.  C.  Brownell  and  others.  From  a 
Judgment  for  pladntlff,  defendants  Brownell, 
and  Winter,  and  Gertrude  Corlew  appeal. 
Judgment  for  plaintUT  against  Brownell  and 
Winter  affirmed,  and  Judgment  In  favor  of 
such  defendants  over  against  Qertrude  Cor- 
lew modified  so  as  to  authorize  Judgment 
against  her  and  her  hnsband,  Thomas  D. 
Corlew. 
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Jerold  Landoo  Eindi,  of  SeatO^  for  appel- 
lanta.  Wm.  Martin  and  JnUns  L.  Baldwin, 
both  of  Seattle,  tor  respondent 

BfAiN,  J.  The  purpose  of  this  action  waa 
to  recover  the  possession  of  certain  personal 
property,  or,  In  lieu  thereof,  a  mone7  judg- 
ment The  cause  was  tried  to  the  court  with- 
out a  Jury.  The  facts  as  found  by  the  trial 
court  so  far  as  necessary  to  an  understand- 
ing of  the  questions  here  presented,  are  sub- 
stantially as  follows:  On  October  12,  1908, 
Gertrude  Corlew,  by  contract  of  conditional 
sale,  purchased  from  the  plaintiff  certain  fur- 
niture and  other  hotel  furnishings.  Subse- 
quent to  this,  other  furniture  was  sold  to 
Mrs.  Corlew  which  was  not  coTered  by  the 
conditional  sale  contract  But  one  account 
was  kept  by  the  plaintUT,  and  there  was 
charged  thereon  both  the  Items  which  were 
covered  by  the  contract  of  conditional  sale 
and  those  which  were  subsequently  sold  upon 
open  account  Mrs.  Corlew  remained  In  pos- 
session of  the  property,  and  made  various 
payments,  which,  aside  from  the  initial  pay- 
ment made  upon  the  property  purchased  un- 
der the  contract  of  conditional  sale,  were  ap- 
plied first  by  the  plaintiff  on  the  amounts  due 
on  the  open  account  The  last  payment  made 
by  Mrs.  Corlew  was  on  or  about  the  28th  day 
of  May,  1909.  Some  time  early  In  the  month 
of  July,  1909,  Mrs.  Corlew  sold  all  her  right 
title,  and  Interest  In  and  to  the  fnrniture 
which  she  had  purchased  from  the  plaintiff 
to  the  defendants  Brownell  and  Winter.  Un- 
der the  terms  of  this  sale  Brownell  and  Win- 
ter assumed  and  agreed  to  pay  the  plaintiff 
the  balance  dae  from  Mrs.  Corlew.  Subse- 
quent thereto,  they  took  possession  of  the  Ho- 
tel Corlew  and  all  of  the  furniture,  and  re- 
mained in  possession  until  the  time  of  trial. 
Brownell  and  Wllnter  made  various  payments 
to  the  plaintiff;  but  there  remained  due  and 
unpaid  on  the  conditional  sale  contract  the 
sum  of  9539.93,  together  with  Interest  from 
the  first  day  of  Jane.  1910l  The  time  for  the 
payment  of  the  balance  Ave  tba  plaintiff  un- 
der the  contract  expired  prior  to  the  com- 
mencement of  the  action,  and  Brownell  and 
Winter  refased  to  make  further  or  additional 
payment  Prior  to  the  commencement  of  the 
action,  demand  was  made  npon  Brownell  and 
Winter  for  the  .possesslou  of  the  property.  At 
the  time  of  the  transfor  of  the  hotel  by  Mrs. 
Corlew  to  Brownell  and  WlntN'  there  was  an 
unpaid  interest  balance  due  Grote-Rankln 
Company  In  the  mm  of  9118JM ;  but  Biown- 
ell  and  Winter  were  not  aware  of  this  In- 
terest being  dne  under  the  agreement  be- 
tween them  and  Mrs,  Corlew.  They  did  not 
agree  to  pay  this  sum.  Subsequently,  how- 
ever,  they  did  make  the  payment  under  pro- 
test There  was  due*  ther^re,  tnnn  Mrs. 
Corlew  to  Brownell  and  Winter  tJOe  sum  of 
1118.04,  together  with  interest  The  court  en- 
tered Judgment  In  favor  of  Uxe  plaintiff,  and 
against  the  defendants  Brownell  and  Winter 


for  the  return  of  certain  property  whidi  was 
q^edfled  In  the  judgment,  and  in  the  event 
that  the  property  was  not  returned  that  then 
flie  plaintUb  have  Judgmat  In  the  mm  of 
^{89.93,  together  with  Interest  Judgment 
was  also  entered  in  favor  of  Brown^  and 
Winter,  and  against  Mrs.  Corlew  fOr  the  sum 
of  $118.54,  together  with  Interest  at  the  legal 
rate  from  July  9,  1909.  Both  BrownsU  and 
^tnter  and  Mrs.  Corlew  appeal. 

Brownell  and  Winter  complain  of  the  Judg- 
ment entered  against  them  tor  the  reason,  as 
they  contend,  that  Qtey  only  assumed  the  tial- 
ance  due  on  the  conditional  sale  contract  and 
that  the  payments  whldi  bad  been  made  from 
time  to  time  had  been  credited  npon  this  ac- 
count and  It  was  fully  liquidated.  The  plain- 
tiffs claim  that  as  payments  were  made  from 
time  to  time  they  were  credited  first  upon 
the  open  account,  and  that  the  balance  due 
was  upon  the  conditional  sale  contract  The 
conditional  sale  contract  provided  that  "any 
payment  made  by  the  vendee  may  be  applied 
upon  any  debt  due  the  vendor  as  the  vendor 
may  see  fit"  The  trial  court  found  that 
Brownell  and  Winter  assumed  and  agreed  to 
pay  the  plaintiff  the  balance  due  at  the  time 
of  the  purchase  from  Mrs.  Corlew,  and  that 
there  remained  due  and  unpaid  on  the  condi- 
tional sale  contract  the  sum  of  9539.93,  to- 
gether with  interest  Whether  Brownell  and 
Winter  when  they  purchased  from  Mrs.  Cor- 
lew agreed  to  pay  the  entire  balance  of  her 
account  or  only  agreed  to  pay  the  balance 
due  upon  the  conditional  sale  contract  la  a 
question  of  fact  Also,  it  is  a  question  of 
fact  whether  the  payments  made  to  Orote- 
Rankln  Company  from  time  to  time  were 
credited  first  against  the  charges  made  for 
goods  sold  upon  open  account  Upon  these 
questions  the  trial  court  found  against 
Brownell  and  Winter.  From  an  examina- 
tion of  the  i%cord  we  are  unable  to  say  that 
this  finding  Is  not  sustained  by  the  fair  pre- 
ponderance of  the  evidence. 

[1]  The  Corlews  complain  because  they 
were  not  dismissed  out  of  the  action,  contend- 
ing that  It  being  an  action  In  replevin,  the 
court  was  without  power  to  adjudicate  any 
question  arising  between  them  and  another  de- 
fendant Gertrude  Corlew  and  her  husband, 
Thomas  D.  Corlew,  appeared  in  the  action  by 
answer  and  cross-complaint  The  defbndante 
Brownell  and  Winter  filed  an  answer  and 
cross-complaint  to  the  cross-complaint  of  tlie 
Corlewa.  It  will  therefore  be  seen  that  not 
only  the  snbjectrmatter  but  also  the  parties 
wne  before  the  court  nie  Judgmmt  rendered 
against  Mrs.  Corlew  was  within  the  scope 
of  the  issues  as  framed  by  the  pleadings.  To 
at  this  time  direct  that  the  action  as  to  Oie 
Corlews  be  dismissed  would  stmply  mean  Oie 
sending  of  the  parties  out  of  court  in  order 
that  they  again  retnm  to  have  their  rlgftate 
litigated.  It  does  not  appear  that  in  deter- 
mining the  matter  in  this  proceeding  any  of 
the  parties  have  been  prejudiced.  Wjhere  the 
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partleB  and  snbject-matter  are  both  before 
the  court,  jadgment  may  be  entered  which 
glTes  relief  c<nuri)rtent  wlttk  tbe  case  made  b7 
me  pleadlnga.  Am  was  said  hj  tbe  court  In 
Standard  Fundtore  Go.  t.  finrrowB,  60  Wasb. 
&S.  HO  Pac.  18:  "Again,  under  tba  ordl- 
nary  rules  of  pleading,  where  there  Is  an  an- 
swer to  Oie  complaint  and  lasnes  Jcdned,  the 
ooort  has  Jorlsdlctlon  to  enta  say  Judgment 
and  give  any  rtilef  o(»8lstent  with  ttie  case 
made  b7  tlw  pleadings." 

It  is  also  contended  by  Mrs.  Corlew  tbat 
Brownell  and  Winter  assumed  and  agreed  to 
pay  the  entire  balance  which  sbe  owed  at  tbe 
time  of  the  transactlcm  to  Orote-RanUn  Com- 
pany. Upon  this  question  the  evidence  Is  in- 
huinonions ;  bat  we  think  the  weight  of  the 
erldaiee  sostains  the  conclusion  of  the  trial 
conrt 

[2]  Finally,  It  Is  contended  by  Brownell 
and  Winter  that  their  Jadgment  should  have 
been  i^alnat  both  of  the  Corlews  rather  than 
against  Mm,  Oorlew  only.  Brownell  and 
^ter,  In  paragraph  4  of  th^  cross-com- 
plaint, allege  that  Gertrude  Corlew  was  con- 
doctii^  the  hotel  In  question  under  the  name 
of  Hotel  Corlew,  and  had  full  power  of  attor- 
ney for  her  husband  so  to  do  and  to  sell  and 
dispose  of  the  business.  In  the  answer  and  re- 
ply of  the  Corlews  to  this  cross-compIalnt  the 
allegation  of  paragraph  4  appears  to  be  ad- 
mitted. The  Corlews,  in  their  brie^  substan- 
tially admit  that  the  fact  tbat  the  Judg- 
ment was  rendered  against  Bfrs.  Corlew  In- 
stead of  against  herself  and  husband  was  an 
Inadvertence.  It  wotild  seem  plain  that  this 
Jndgment  should  have  been  against  the  com- 
mnnlty  composed  of  Mr.  and  Mrs.  Corlew. 

Tbe  Judgment  In  favor  of  the  plalntlfE  and 
against  Brownell  and  Winter  will  be  affirmed. 
As  to  the  Judgment  in  favor  of  Brownell  and 
Winter  and  against  Mrs.  Corlew,  the  superior 
<vnxt  will  X>e  directed  to  mter  a  Judgment  in 
accordance  with  the  views  herein  indicated, 
'nie  respondents  will  recover  costs  in  this 
cooit  aodnst  the  appellants.  No  other  costs 
wfll  be  allowed. 

CROW,  C.  X.  and  ELLIS,  FUIJJIKFON, 
and  MORRIS,  JJ.,  concur. 


STATE  ex  rel.  KEASAL  v.  SUPERIOB 
OOUBT  OF  PIERCE  COUNT7  et  aL 
'SnpKDM  Conrt  of  Wariiingtoa.  Nor.  1,  1912.) 

t  CeBTXOBABI  (I  6*) — KlOHT  TO  WWT— OlH- 
IS  SSMKnT— AfFEAIm 

.  Wbeie  the  Bni)erior  court  sitting  in  pro- 
Mte  refused  to  appoint  an  alleged  surviving 
partner  as  administrator  of  the  partnership 
UBeti,  because  the  partnership  was  denied, 
sod  an  appeal  from  tbe  order  could  not  be 
liroaeeated  and  heard  In  time  for  relator,  even 
if  SDCccasfal,  to  obtain  any  fmits  of  his  vic- 
tory, and  it  appeared  tlut  the  partnership  was 
enitaged  In  penormlng  an  important  contract 
that  needed  immediate  supervision,  and  would, 
in  the  nataral  coarse  of  events,  be  completed 
lipfore  an  appeal  could  be  heard,  relator  did 


not  have  an  adequate  remedy  by  appeal,  and 

was  entitled  to  review  by  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
CenL  Dig.  ||  5,  6;  Dec.  Dig.  §  B.*] 

2.  CousTs  (I  201*)— Death  of  PABTiraa— Ad- 

UINISTRATOB  OF  FiBU  —  AFPOINTICENT — JU- 
BISDICnON-^UBVIVINO  PaBTNEB. 

Const  art  4,  |  6,  and  Ballinger's  Ann. 
Cooes  ft  St  I  6369,  conferring  probate  Jaris- 
diction  on  the  snperior  coart,  merely  imposed 
Jurisdiction  of  probate  matters  aS  an  addition- 
al duty  on  the  aggregate  jurisdiction  of  such 
courts  as  courts  of  general  jurisdiction,  to  be 
exercised  In  connection  with  other  legal  and 
equitable  powers,  and  as  a  part  of  the  oourt'a 
general  Jnrisdictuin ;  and  hence,  on  an  applica- 
tion of  an  alleged  surviving  partner  of  a  firm 
to  be  appointed  administrator  of  the  firm's  as- 
sets, the  court  bad  jurisdiction  to  determine  a 
contest  as  to  the  existence  of  the  firm. 

[Ed.  Note. — For  other  cases,  see  Courtk  Cent 
Dig.  U  86,  87 ;  Dec.  Dig.  i  201.*] 

&  JunQMura  (I  008*)  — Bns  JunxoATA— Ap- 

FSAL. 

Relator  applied  for  administration  on  the 
assets  of  an  alleged  partnership  between  him- 
self and  deMdent  which  application  was  de- 
nied becanse  it  was  premature  and  for  tbe  fot^ 
ther  reason  that  the  court  oould  not  determine 
tbe  existence  of  the  partnership  on  anch  an 
appUcation  when  it  was  denied.  Decedent's 
widow  then  applied  for  administration,  which 
was  granted,  and  after  she  bad  filed'  her  in- 
ventory relator  filed  a  second  petition,  alleg- 
ing that  be  was  a  partner  of  decedent,  and  pray- 
ing letters  of  adnunlstration  on  the  partnership 

{iroperty.  The  administratrix  denied  the  ex- 
Btence  of  the  partnership,  whereupon  the  ap- 
plication was  denied  on  the  groand  that  the 
court  sitting  In  probate  bad  no  jurisdiction  to 
determine  tbe  Issae  of  partnersbip.  Keld,  that 
the  order  denying  relator's  first  application  on 
the  ground  that  the  court  could  not  determine 
the  existence  of  the  partnership,  when  not 
conceded,  was  a  final  order,  aSectlne  a  sab- 
stantlal  right,  and,  relator  having  Bued  ont  cer- 
tiorari to  review  both  orders  mthin  the  time 
fixed  for  an  appeal  firom  the  original  one,  it 
was  not  res  judteata  td  relator's  asserted  right 
[Ed.  Note.— For  other  casa,  see  Judgment, 
Cent.  Dig.  i  1174;  Dec  Dig.  |  663.*} 

4.  EXSCUTOBS  ANn  ADHIinSTBATOBS  (|  20*)— 

PABTmiBSHiF  AsBiTS— AFFOinTifEirr  or 
SvBvzvnia  Fabtiixb— Appuoation— TniB. 
Rem.  ft  BaL  Code,  |  1437,  requiring  an  ap- 
plication by  a  aurvlvlog  partner  for  administra- 
tion of  the  partnership  assets  to  be  made  within 
five  divs  from  the  filing  of  an  Inventory  bv  the 
general  administrator,  was  intended  merely  to 
fix  a  limit  beyond  wluch  the  application  nught 
not  be  made  unless  an  extension  of  time  was 
granted,  and  did  not  prohibit  the  making  of  such 
an  apiriieation  prior  to  Uw  filing  of  the  Inven- 
tory. 

[Ed.  Note.— For  other  casea,  see  Executors 
and  Administrators,  Gent  Dig:  H  83-lOS ;  Dee. 
Dig.  I  20.*1 

Department  1.  Certiorari  by  the  State, 
on  relation  of  F.  A.  Keasal,  against  the  Su- 
perior Court  of  Pierce  Cotmty  and  oUiers. 
Writ  granted,  and  determination  reversed. 

Walter  M.  Harvey,  Ralph  Woods,  and 
Frank  H.  Kelley,  all  of  Tacoma,  for  relator. 
Hayden,  Langhome  ft  Metzger,  of  Taooma, 
for  respondoits. 

ELUS,  J.  Certiorari  to  review  Che  pro- 
ceedings of  the  superior  court  of  the  state  <tf 

Waahingtcsi  for  Pierce  county  in  the  Matter 
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of  the  Estate  of  Nelson  Bennett  Deceased. 
The  proceedings,  as  disclosed  by  the  record, 
were  as  follows:  On  Jnly  23»  1013,  the  de- 
cedent died,  as  it  Is  claimed,  Intestate,  leav- 
ing estate  within  Pierce  connty.  On  petition 
of  the  widow,  a  special  administrator  was 
appointed,  qualified  by  giving  a  bcoid  of  $10.- 
000,  and  took  possession  of  the  estate  on  July 
asth.  The  petttion  disclosed  as  a  part  of  the 
assets  of  the  estate  a  partially  performed 
contract  with  the  Northern  Padflc  Bailway 
Company  to  construct  what  is  known  as  the 
Polut  Defiance  tunnel  In  the  northwestern 
part  of  the  dty  of  Tacoma,  and  assigned  as 
one  of  the  reasons  for  the  appointment  of  a 
special  administrator  that  the  work  contem- 
plated by  the  contract  required  immediate  su- 
pervision. Thereafter  the  widow  filed  her 
petition  for  appointment  as  administratrix 
of  the  estate.  On  July  30th  the  relator  filed 
bis  petition,  alleging  that  he  was  a  general 
partner  of  the  decedent  for  the  construction 
of  the  tunnel  under  contract  with  the  rail- 
road company,  and  prayed  that  letters  of  ad- 
ministration of  the  partnership  be  issued  to 
him.  Both  petitions  were  set  for  hearing  on 
August  9th.  By  continuance  the  matters 
came  on  for  hearing  on  August  13th,  before 
Hon.  Ernest  M.  Card,  one  of  the  Judges  of 
the  superior  court  for  Pierce  county,  and  the 
widow  answered  the  petition  of  the  relator, 
denying  the  partnership,  and  filed  a  motion 
challenging  the  jurisdiction  of  the  court  to 
determine  the  issues  raised  by  that  petition 
and  her  answer  thereto,  on  the  grounds: 
First,  that  the  relator's  petition  was  pre- 
mature, in  that  no  Inventory  of  the  estate 
had  been  filed;  and,  second,  that  the  superi- 
or court  sitting  In  probate  had  no  jurisdic- 
tion to  determine  whether  or  not  the  allied 
partnership  actually  existed.  The  court  sus- 
tained the  motion  upon  both  grounda  On 
August  13th  the  widow  was  appointed  ad* 
mlnistratiix  ot  tiie  estate  filed  her  bond  fixed 
in  the  mm  of  $101,000,  qualified,  and  has 
since  acted  as  adminlstntiix.  On  Angnst 
26th,  she  filed  an  Inventory  of  the  estate, 
which  disclosed  die  tunnel  contract  above 
mentioned,  and  a  large  amount  of  tools,  ma- 
terials, and  equipment  used  in  connection 
therewith,  ms  a  part  of  the  pn^ierty  of  the 
estate.  Within  five  days  after  the  filing  of 
this  Inventory,  the  relator  filed  his  petition 
setting  up  the  facta  upon  which  he  claimed  to. 
be  a  partner  of  the  decedent  in  the  construc- 
tion of  the  tunnel,  and  prayed  that  letters  of 
administration  of  the  partnership  property 
be  issued  to  him  as  surviving  partner.  Cita- 
tion was  issued  to  tbe  administratrix,  and 
nottees  regularly  posted.  The  administratrix 
answered,  denying  the  material  allegations 
of  the  petition,  and  setting  up  in  bar  to  the 
petition  a  forqier  adjudication  upon  the  re- 
lator's first  petition.  To  this  affirmative  mat- 
ter the  relator  demurred.  With  her  answer 
the  administratrix  filed  a  motion,  challenging 
the  Jurisdiction  of  the  court  to  hear  and  de- 


termine the  question  involving  the  existence 
of  the  partnerahip  on  two  grounds:  First; 
becanae  the  superior  oonrt  irittlng  in  probata 
was  without  Jnrisdlctton  to  determine  wheth- 
er, in  fkct;  the  partnership  existed ;  second, 
that  the  court  was  wlthont  Jurls^ctlon  to 
ai^oint  an  administrator  of  a  partnership 
estate  except  when  the  existence  of  partner- 
ship property  Is  conceded.  The  matter  was 
transferred  from  the  probate  department  of 
the  court  to  the  department  presided  over 
by  Judge  Card,  tor  the  reason  that  he  had 
made  the  original  order  In  vaca^tlon.  Upon 
the  liearing  Judge  Card  sustained  the  re- 
lator's demurrer  to  affirmative  matter  In  the 
answer  of  the  administratrix,  and  also  sus- 
tained the  motion  of  the  administratrix  at- 
tacking the  court's  jurisdiction,  and  entered 
an  order  dismissing  the  relator's  petition 
with  costs.  Thereupon  this  court,  upon  peti- 
tion and  affidavit  of  the  relator,  granted  a 
writ  of  review.  The  petition  and  affidavit 
for  the  writ,  after  setting  forth  the  matters 
above  mentioned,  alleged,-  in  substance,  that 
the  relator's  right  to  administer  the  part- 
nership estate  is  a  valuable  right;  that  the 
partnership  property  is  of  great  value,  not 
less  than  the  sum  of  SIOO.OOO;  that  the  re- 
lator's interest  therein  Is  not  less  than  the 
sum  of  125,000;  that  it  is  in  jeopardy  be- 
cause the  contract  fixes  September  1,  1913, 
as  the  time  for  its  performance,  and  the  work 
is  now  so  far  advanced  that  It  would  be  com- 
pleted with  90  days;  that  the  contract  Is  be- 
ing performed  by  strangers  thereto ;  timt  an 
appeal  from  the  court's  order  would,  in  the 
ordinary  course,  not  be  heard  and  determined 
before  April  1,  1914,  within  whi(di  time  the 
contract  would  be  fully  performed,  which 
time  is  in  excess  of  the  six  months  allowed  by 
law  for  the  administration  of  partnership 
estates,  and  that  the  relator  would  be  de- 
prived of  the  6vltB  of  an  appeal,  even  1£ 
successful,  by  reason  of  the  delay,  and  that 
bis  right  to  administer  the  partnership  prop- 
erty and  supervise  the  performance  of  the 
contract  would  be  lost,  to  his  great  damage 
and  pecuniary  loss,  tor  which  he  would  have 
no  adequate  remedy,  ^ther  at  law  or  in  equi- 
ty. The  relator  assigns  as  error:  First,  the 
denying  of  his  petlUon  filed  July  30,  1913  ; 
second,  the  denying  of  his  petition  filed  An- 
gust  27,  U18,  and  dlBmlsnlng  the  petitlcni 
with  costs.  The  re^randents  move  to  qnBsb. 
the  writ  on  the  grounds:  First,  that  It  was 
Improvidently  issued,  in  Uiat  the  petition  ot 
the  relator  shows  that  lie  has  an  adequate 
remedy  by  appeal;  seomd,  because  of  lack  of 
jurisdiction  to  grant  the  writ  upon  the  tecte 
stated  in  the  petition;  third,  insufficiency 
of  the  petition  in  law  to  Justify  the  Issuance 
of  the  writ  The  respondents  also  demur  to 
the  petition  on  the  grounds:  First,  that  the 
allegations  therein  contained  do  not  justify 
the  relief  prayed  for ;  second,  that  there  Is 
an  adequate  remedy  by  appeal.  It  Is  thus 
apparent  that  the  case  presents  but  three 
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anesUoos  for  onr  consideration:  (1)  Would 
tlie  remedy  by  appeal  be  adequate?  (2)  Has 
the  superior  court  power,  In  a  probate  pro- 
ceeding, to  consider  and  determine  tbe  qaes- 
tlon  of  the  existence  of  a  partnership  where 
tbe  existence  of  tbe  partnership  is  not  con- 
ceded? (3)  Was  tbe  denial  of  the  first  peti^ 
tion  of  the  relator  res  judicata  of  the  ques- 
tioD  here  presented?  We  will  consider  these 
In  this  order. 

M]  1-  The  relator  admits  the  existence  of 
title  nmeds  by  appeal^  but  insists  that  it  Is 
Inadequate  to  preserve  the  fruits  of  the  ap- 
peal if  soccessfnl.  If,  as  a  matter  of  fact, 
the  contract  provided  that  the  tunnel  should 
be  completed  by  September  1, 1913,  and  If,  as 
a  matter  of  fact,  it  will  be  completed  within 
90  days  from  the  time  of  the  relator's  appli- 
cation fbr  letters,  as  alleged  In  his  petition 
and  affidavit,  it  is  obvious  that  the  purpose 
and  snbject-mattor  of  the  alleged  partner- 
ship will  have  largely  ceased  to  exist  before 
an  appeal  could  be  prosecuted  to  final  deter- 
mlnatlML  The  right  to  administer  the  part- 
netship  property  is  a  valuable  right  This  ia 
clearly  recognized  by  the  statute,  which  pro- 
vides that  where  the  general  administrator 
administers  the  partnership  properly,  he 
shall  give  additional  txAd  in  double  the  value 
of  such  property.  Rem.  &  Bal.  Code,  i  1440. 
If  there  was  a  partnership,  and  If  the  court 
committed  error  in  refusing  to  inquire  into 
and  determine  whether,  in  fact,  there  was  a 
partnership,  it  deprived  the  relator  of  a 
valuable  right  without  the  additional  security 
contemplated  by  the  statute.  Moreover,  the 
period  of  six  months  within  which  the  stat- 
Dtp  (Rem.  &  BaL  Code,  §  1438)  contemplates 
partnership  estates  shall  be  settled  unless 
extension  be  granted  will,  In  all  probability, 
expire  before  the  final  determination  on 
appeal  could  be  had.  The  relator  would  not 
only  be  deprived  of  the  right  to  administer 
within  that  time,  but  also  of  any  standing  to 
asic  for  an  extension  of  time.  Manifestly, 
assuming  a  succeaaful  appeal,  the  fruits  of 
the  victory  would  be  largely  lost  to  the  re- 
lator by  lapse  of  time.  In  such  cases  we 
have  repeatedly  held  that  the  remedy  by  ap- 
peal is  not  that  adequate  remedy  which  pre- 
dades  review  by  the  extraordinary  writ 

"Tills  adequate  remedy  has  not  been  con- 
Btmed  to  l>e  as  speedy  a  remedy  as  the  rem- 
edy by  extraordinary  writ  might  be,  but  a 
remedy  which  preserves  the  fruits  of  the  ap- 
peal when  won.  In  other  words,  the  status 
quo  of  the  parties  Utigant  must  be  preserved, 
and,  if  by  awaiting  tbe  result  of  an  appeal 
the  fruits  of  the  litigation  would  be  lost,  the 
remedy  has  not  been  considered  an  adequate 
remedy"  (State  ex  rel.  Smith  v.  Superior 
Ooort,  26  Wash.  278,  282,  283,  66  Pac.  386, 
386).  In  n  SnlUvan's  Estate,  36  Wash.  217, 
TB  Pac.  945;  State  ex  reL  Wyman,  etc.,  Co.  v. 
Superior  Coort,  40  Wash.  443,  82  Pac.  875, 
2  U  a  A.  (N.  S.)  568,  111  Am.  St  Rep.  915, 
SAnn.  Oas.  775;  State  ex  reL  Royse  r.  Su- 
perior Gonrt,  46  Wash.  616,  91  Pac.  4»  12  L. 


R.  A.  (N.  S.)  1010,  123  Am.  St  Rep.  048,  13 
Ann.  Cas.  870;  State  ex  reL  Specbart  v.  Su- 
perior Court,  48  Wash.  141,  92  Pac  942; 
State  ex  reL  Shwabacher  Bros.  &  Co.  v.  Su- 
perior Court,  61  Wash.  681, 112  Pac.  927,  Ann. 
Cas.  1912C,  814;  State  ex  reL  Meredith  v. 
Tallman,  Judge,  24  Wash.  426,  64  Pac.  759. 

Onr  decision  In  State  ex  rel.  Quigley  v.  Su- 
perior Court,'  71  Wash.  503,  129  Pac.  83,  is 
not  contrary  to  the  views  here  expressed.  In 
that  case  the  term  of  office  in  question  ex- 
tended beyond  the  term  necessary  for  the 
determination  of  the  appeaL  and  the  status 
quo  could  be  preserved  by  a  mere  preserva- 
tion of  the  ballots  offered  in  evidence  as  ex- 
hibits, as  physical  evidence  is  preserved  In 
other  cases.  Moreover,  to  have  accorded  tbe 
writ  in  that  case,  there  being  no  showing  of 
any  peculiar  circumstances  requiring  greater 
speed  than  In  other  cases  of  election  contest 
would  have  been  to  abrogate  the  special  stat- 
ute granting  tbe  appeal  as  incidental  to  tbe 
right  of  action.  We  there  said:  "The  Legis- 
lature, in  enacting  section  4956,  providing  the 
remedy  by  appeal  in  election  contests  in  the 
very  same  statute  allowing  a  contest  niust 
be  presumed  to  have  considered  that  remedy 
adequate  In  such  cases.  To  hold  that  It  Is 
Inadequate  In  this  case  Is  to  hold  that  it  is 
inadequate  In  any  such  case.  It  is.  In  efTect, 
to  repeal  the  statute,  and  declare  a  policy 
contrary  to  that  expressly  declared  by  the 
Legislature  upon  a  subject  clearly  within  Its 
province."  No  such  considerations  are  found 
In  the  present  case.  A  review  In  detalKof  the 
many  other  dedslona  dted  by  the  respondent 
would  be  of  no  profit  They  are  all  distin- 
guishable from  the  case  before  us. 

[2]  2.  The  respondent  contends  that  the 
superior  court  has  power  to  appoint  the  sur- 
viving partner  as  administrator  of  the  par^:- 
nershlp  estate  only  in  case  the  existence  of 
the  partnership  Is  conceded.  The  Constitu- 
tion, article  4,  |  6,  has  conferred  original 
Jurisdiction  upon  the  superior  courts  general- 
ly of  all  matters  of  probate  and  of  all  cases  In 
equity,  and  of  all  actions  at  law,  not  express- 
ly excepted.  As  said  in  Moore  v.  Perrott 
2  Wash.  1,  4,  25  Pac.  906:  "The  language  of 
tbe  Constitution  is  not  that  the  superior 
courts  shall  have  exclusive  jurisdiction,  but 
it  gives  to  the  superior  courts  universal  orig- 
inal jurisdiction,  leaving  the  Legislature  to 
carve  out  from  that  jurisdiction  the  jurisdic- 
tion of  the  justices  of  tbe  peace,  and  any 
other  inferior  courts  that  may  be  created." 
In  conferring  jurisdiction  upon  the  superior 
courts  In  probate  matters,  the  Constitution 
makers  did  not  carve  out  a  section  of  the 
jurisdiction  of  tbe  courts  of  this  state  and 
confer  it,  as  a  limited  subject,  upon  the  su- 
perior courts  as  probate  courts  of  limited 
jurisdiction.  The  failure  at  all  times  to 
observe  this  fundamental  tact  has  led  to 
some  confusion  in  our  own  decisions.  The 
Constitution  simply  throws  probate  matters 
into  the  aggregate  jurisdiction  of  superior 
courts  as  courts  of  general  jurisdiction,  to  be 
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exercised  along  with  their  other  JorUdlctloii. 
al  powers,  legal  and  equitable,  and  as  a  part 
of  those  general  powers.  The  respondent 
claims  that  only  the  powers  expressly  enu- 
merated In  section  1278,  Rem.  8i  Bal.  Code,  can 
be  exercised  by  the  conrts  In  probate  matters, 
bnt  this  court  has  held  that  the  Inherent 
powers  of  the  Bai>erlor  conrt,  conferred  by 
the  section  of  the  Constltiitlon  creating  the 
court  (Const  art  4,  |  6)  are  not  dependent  on 
statutory  sanction  for  their  edstence  and 
exercise. 

"By  statute  (section  6355,  Bal.  Code)  It  U 
made  the  duty  of  the  court  sitting  in  probate 
upon  the  settlement  of  the  final  account  to 
distribute  the  estate  among  the  persons  who 
are  by  law  oitltled  thereto.  This  statute,  we 
think,  confers  upon  the  court  Jurisdiction  to 
determine  who  are  entitled  to  the  property, 
as  the  power  to  distribute  includes  the  power 
to  determine  to  whom  distribution  should  be 
made.  But,  If  this  were  not  so,  the  court 
has  Inherent  power  to  determine  the  ques- 
tion, and  this  in  a  probate  proceeding  on  the 
application  of  one  claiming  to  be  ao  heir  or 
l^tee.  The  Constitution  does  not  make  tb» 
superior  courts  probate  courts.  On  the  con- 
trary, it  Tests  the  superior  courts  with  Juris- 
diction 'of  all  matters  of  probate';  hence  the 
court  iB  not  shorn  of  its  general  powers  sim- 
ply because  tba  cause  befbre  it  may  be  one 
whldi  was  cognizable  formerly  In  a  court  of 
probate.  It  possesses  In  erery  case  and  at 
all  ttmea  Its  powers  as  a  court  of  superior 
and  gbneral  Jorladiction,  and  among  these  la 
the  power  to  hear  and  determine  the  question 
to  whom  a  bequest  nuUft  by  a  decedent  right- 
fully belongs.  A  statute,  thereforet  can 
neither  add  to  nor  take  away  the  power,  and 
it  Is  immaterial  to  Inquire  whether  or  not 
one  confferrliv  such  a  power  Is  In  ezistrace." 
Reformed  Presbyterian  Ohundi  t.  M'cSllllan, 
SI  Wash.  613,  640,  72  Paa  DQ2,  004.  See,  also, 
Alaska  Banking  &  Safe  Deposit  Co.  v.  Moyes, 
64  Wash.  672,  U7  Fac.  492;  In  re  Ostlond's 
Estate,  67  Wash.  SB9. 106  Paa  1116, 185  Am. 
St  Rep.  990.  When  a  superior  ooort  has 
presented  to  it  through  a  petition  in  any 
matter  of  prcrtiate,  any  issue  tonching  the  es* 
tate,  It  has  Jurisdiction  both  of  the  parties 
and  of  the  subject-matter,  and  It  deals  with 
them  not  as  a  conrt  of  limited,  but  of  general. 
Jurisdiction.  -  It  may  exercise  all  of  its  pow- 
ers, legal  or  equitable,  and  may  erm  Invoke 
the  aid  of  a  Jury  to  finally  determine  the  con* 
troterv.  The  Constltntlon  has  no  more 
limited  Its  powers  in  sudk  cases  than  In  oth- 
ers of  whldi  Jnrlsdicti<m  is  conferred  by  the 
same  constltaUonal  proTlal<»L 

"In  this  state  we  have  no  probate  court, 
properly  speaklufit  as  disUngoished  from  the 
court  that  entertains  Jurisdiction  of  other 
matters.  The  court  of  general  Jurisdiction 
also  hears  and  determines  probate  matters, 
auitters  pertaining  to  pnH»te  are  referred  to 
what  is  called  *probate  procedure,'  as  dis- 
tlngniahed  from  what  Is  denominated  'cMl' 
or  'criminal  procedure.'  But  whai  the  court 


sitting  in  a  probate  proceeding  dlacoven  In 

a  petition  the  statement  of  facts  whidi  fcnrms 
the  basis  of  a  controversy,  #e  see  no  reason 
why  it  may  not  settle  the  Issues  thereunder 
when  an  appearance  has  been  made  thereto^ 
and  then  proceed  to  try  it  in  a  proper  man- 
ner, as  any  other  dvll  cause.  The  court  may 
require  the  proceeding  to  be  separately  dock- 
eted, if,  when  the  Issues  are  formed,  it  ap- 
pears to  be  such  as  should  be  thus  docketed. 
Whether  a  citation  should  have  Issued  on  the 
strength  of  this  petition  or  not.  It  Is  neverthe- 
less true  that  appellant  responded  to  the 
citation,  and  appeared  generally  by  demurrer 
to  the  petition,  and  asked  its  dismissal  simply 
on  the  ground  that  the  court  could  not  hear 
it  as  a  probate  proceeding.  We  think  it  vras 
not  necessary  to  sustain  the  demurrer  and 
dismiss  the  proceeding  on  that  ground.  Bat 
under  our  liberal  practtee  as  to  the  fMrm  (tf 
actions  the  petitlmi  could  he  treated  as  in 
the  nature  of  a  complaint  The  issues  could 
be  framed  thereunder,  and  the  cause  tried 
without  requiring  another  statement  of  the 
same  facts  under  some  other  form  or  name. 
If  It  developed  that  It  was  not  properly  a 
probate  proceeding.  It  would  not  be  treated 
as  sneh.  We  think  the  conrt  did  not  wr  in 
overruling  the  demurrer  and  In  refusing  to 
dismiss  the  petition."  FlUey  v.  Mnipby,  SO 
Wash.  1,  S,  70  FacL  107,  106. 

The  decision  In  Be  Gorkow's  Estate,  28 
Wash.  66,  68  Pac.  174,  Is  not  authority  for 
the  contrary  view.  It  holds  no  more  than 
that  the  powers  of  the  court  cannot  be  in- 
voked in  a  probate  matter  "to  hear  and  de- 
termine controversies  between  third  persons 
which  in  no  way  affect  the  interests  of  the 
estate  itself."  This  fact  Is  pointed  out  In  Re 
Murphy's  Estate,  supra.  The  respondents  In- 
sist that  the  holding  of  this  court  In  Re  Alf- 
Btad's  Estate.  27  Wash.  175,  67  Pac.  593,  is 
decisive  of  this  case.  It  Is  true  that  in  that 
case  this  court  held  that  the  superior  court 
In  a  probate  proceeding  to  settle  an  adminis- 
trator's accounts  and  distribute  the  estate 
had  not  Jurisdiction  to  determine  the  claim 
of  the  administrator  to  one-half  of  the  estate 
as  a  partner  of  the  deceased.  That  decision, 
however,  as  It  seems  to  us,  contravened  the 
manifest  purpose  of  the  Constitution,  and 
was  too  soon  qualified  and  in  effect  disre- 
garded to  make  it  a  basis  for  the  Invocation 
of  the  rule  stare  decisis.  Though  never  In 
express  terms  overruled.  It  was  so  soon,  and 
has  been  so  often,  impinged  by  other  deci- 
sions, not  distinguishable  In  principle,  that  it 
has  long  ceased  to  reflect  the  views  of  this 
court  and  In  now  frankly  overruling  it  we 
merely  put  Into  direct  statemmit  what  was 
said  in  effect  In  the  language  above  quoted 
from  Filley  v.  Murphy,  supra,  and  from  Be- 
form^  Presbyterian  Chur^  v.  McMillan,  su- 
pra, and  what  we  have  said  even  more  em- 
phatically in  the  later  dedstona.  In  re  Sail, 
69  Wash.  6S9,  110  Pac.  32,  626,  140  Am,  St 
Rep.  886,  Sloan  t.  West,  63  Waah.  623,  628, 
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«29, 118  Fac.  272,  and  In  re  Williamson.  134 
Ptc  1066.  The  last-mentioned  case  cannot 
be  dlsdncnlshed  In  principle  from  the  Alf- 
stad  Caa&  In  the  Alfstad  Case,  the  admin- 
istratrix claimed  adversely  to  an  estate  In 
her  bands  in  the  process  of  settlement  In 
the  WHUamaon  Case,  the  guardian  claimed 
adrersdy  to  the  estate  of  her  ward.  In  both 
cases  the  argument  was  advanced  that,  claim- 
ing adversely  and  In  a  right  antedating  the 
probate,  the  claimant  was  a  stranger  to  the 
estate  whose  claim  conld  not  be  determined 
orer  her  objection  and  against  her  consent  in 
tbe  probata  proceeding.  The  contention  was 
sostalned  in  the  Alfotad  Case,  bnt  it  was  de- 
nied in  the  '^lUamson  Case.  In  the  Wil- 
llajDson  Case,  we  said:  "The  argument  of 
counsel  apparently  is,  in  substance,  that  as  to 
all  nidi  sums  claimed  by  Mrs.  Hazzard  she 
is  a  Btnnger  to  tbe  guardianship  estate^  and 
that  theiefiae  she  cannot  be  roqniied  to  ac- 
cooDt  for  anch  snnw  in  the  gnardlaoatal^  pro- 
ceedlngs.  If  this  guardianship  matter  were 
pending  in  a  court  of  exdnalTe,  atatatory 
probate  jurisdiction,  instead  of  a  court  pos- 
•eidiig  geaenl  eqaity  poweta,  there  might  be 
some  plausible  grounds  upon  whidi  to  rest 
comod'a  argument  In  tbe  case  of  In  re 
Sail,  99  Wash.  639,  110  Pac.  82,  626,  140  Am. 
8L  Rep.  88S,  this  court  had  occasion  to  notice 
the  nature  and  extent  of  the  Jurisdiction  of 
the  superior  conrta  of  the  state  in  the  guard- 
ianship of  the  estates  of  incompetent  persons. 
It  was  there  held  that  the  Jurisdiction  of  the 
snperior  courts  In  such  matters  is  not  limited 
Me  that  of  an  exclusive  probate  court  pro- 
ceeding under  statutory  power,  bnt  that  it 
proceeds  with  all  the  incidental  powers  of  a 
court  of  equity.  It  Is  apparent,  therefore, 
that  the  snperior  court  of  Kitsap  connty  had 
Jnzlsdlctlon  as  a  court  of  equity,  by  way  of 
an  accounting,  over  the  subject-matter  of  ev- 
er; question  that  it  determined  In  the  settle- 
ment of  the  account  of  Mrs.  Ilazzard,  and 
tbe  only  way  Mrs.  Hazzard  could  escape  tbe 
effect  of  the  court's  accounting  decree,  upon 
ber  relations  with  Snas  Williamson  prior  to 
tbe  actual  commencement  of  the  guardian- 
ship by  appotetment  of  tbe  court,  would  be 
to  successfully  show  tliat  the  court  did  not 
have  jurisdiction  o-mr  her  person  finr  the 
porpose  of  adjudicating  such  matters.  Hiis, 
we  think,  she  has  not  successfully  done.  In 
flew  of  the  fact  tbat  die  voluntarily  became 
the  guardian  of  tlie  estate  of  Miss  Wllllam- 
snL"  This  language  is  as  clearly  ai^licable 
to  tiie  facta  in  the  AlfMad  Case  as  in  Oie 
cass  where  used.  In  tbe  former  cas^  the  ad- 
nUnistratrix  liecame  no  less  voluntarily  the 
tdmlnlstratrix  of  the  estate  than  did  the 
Cuardlan  assume  the  similar  relation  of 
guardian  In  the  latter  ease.  The  court  had 
the  same  general  Jurisdiction  over  the  person 
of  the  administratrix  in  the  one  case  as  over 
tbe  person  of  the  guardian  in  the  other. 
^Iiere  is  no  poaiiUe  distinction,  and,  the  de- 


cisions being  in  direct  antagonism,  the  for- 
mer is  overruled  by  the  latter. 

So  also  here.  Both  the  general  adminis- 
tratrix and  the  relator,  by  their  application 
for  letters,  voluntarily  submitted  themselves 
to  the  Jurisdiction  of  the  court  as  a  court  of 
general  Jurisdiction',  with  authority  to  invoke 
all  of  tbe  powers  incidental  to  such  a  court 
necessary  to  the  determination  of  .the  contrch 
versy  in  whUih  tSm  estate  aa  sndli  had  a  di- 
rect Interest. 

The  decision  in  Stewart  v.  Lohr,  1  Wash. 
841,  26  Pac  457,  22  Am.  St  Rep.  160,  dted  by 
respondents,  holding,  In  effect,  that  the  terri- 
torial probate  court  in  the  probate  of  an  es- 
tate had  no  power  to  determine  whether  a 
homestead  claimed  by  the  husband  of  the  de- 
ceased as  his  separate'  property  was  or  was 
not  community  property  belonging  to  the  es- 
tate, is  not  decisive  of  the  question  here  pre- 
sented. It  arose  on  appeal  to  the  snperior 
court  from  a  decision  of  the  territorial  pro- 
bate court,  a  court  of  limited  Jurisdiction. 
TbB  estate « was  never  in  the  snperior  court 
as  a  probate  court,  bnt  only  as  an  appellate 
court,  reviewing  powers  of  an  inferior  pro- 
bate court  of  limited  Jurisdiction  and  drcnm- 
scrlbed  power.  Tbe  case  has  no  bearing  ui>on 
the  powers  of  tbe  superior  court  dttlng  in 
probate  as  now  oonstitnted.  'Dnder  our  pres- 
ent Constitution  it  is  clear  tbat  upon  proper 
petition  and  hearing,  the  adji^cation  of  the 
questl<m  InvolTed  in  Stewart  t.  Lohr,  supra, 
under  tbe  rule  announced  in  Alaska  Banking 
&  Safe  Deposit  Co.  t.  Noyes,  aupra,  would  be 
hdd  determinatiTe  of  the  questton  of  title 
where  all  of  the  parties  had  submitted  Oiem- 
selves  to  Uie  Juriadiction  of  the  court  In  a 
probate  proceeding  In  the  latter  case,  we 
held  tbat  a  decree  of  distribution,  determin- 
ing that  tbe  property  subsequently  claimed  to 
have  been  the  aerate  propertjr  of  the  de- 
ceased husband  was  the  community  iwoperty 
of  tbe  deceased  and  his  wife,  and  setting  off 
one-half  of  It -to  her  as  not  affected  by  bis 
wUl,  was  a  valid,  final,  and  conclustve  deter- 
mlnatlon  of  the  status  of  the  property  in  the 
absence  of  an  appeal.  If  the  superior  court 
In  probate  proceedings  can  thus  conclusively 
determine  that  property  is  community  prop- 
erty when  the  issue  is  presented,  It  would  be 
an  anomaly  to  say  that  it  had  no  Jurisdiction 
to  determine  the  same  question  the  other 
way  on  proper  evidence. 

The  decision  In  Re  Belt's  Estate,  29  Wash. 
635,  70  Pac.  74,  92  Am.  St  Rep.  916,  properly 
considered,  does  not  militate  against  our  con- 
clusion In  this  case.  Though  It  Is  there  said 
on  authority  of  Stewart  v.  Lohr,  supra,  "that 
the  probate  court  is  without  Jurisdiction  to 
try  the  title  to  property  as  between  repre- 
sentatives of  an  estate  and  strangers  there- 
to," the  court  seems  to  have  overlooked  the 
fact  that  Stewart  v.  Lohr,  supra,  had  refer- 
ence to  the  territorial  probate  court,  which 
was  a  court  of  limited  Jurisdiction.  In  any 
event,  the  trial  court,  in  the  probate  proceed- 
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lugs  in  the  Belt  Case,  did  aetermlne  as  a  fact 
that  **inon^  mentioned  In  the  petition  are 
not  any  part  of  the  assets  of  the  estate 
of  the  deceased,"  and  was  hj  this  court  sus- 
tained la  that  dedston.  This  was  certainly 
nothing  more  nor  less  than  determining  the 
question  of  title  w  far  as  the  estate  -was  con- 
cerned. 

Ovr  statnte  expressly  oonfiBrs  upon  the 
Burrlvlng  partner  making  timely  api>Ucatlon 
therefor.  If  a  person  gualifled  and  competent 
to  act  as  a  gBoenl  administrator,  the  right 
to  administer  the  partnership  estate.  Bern, 
ft  BaL  Code,  H  1486, 14S7, 143&  Xhe  Statute 
farther  proTtdes  that  U  the  surrlTtng  part> 
■  ner  be  not  appointed  to  administer  the  part- 
nership estate.  Its  administration  devolves 
upon  the  encntor,  or  gsisral  administrator, 
who  is  then  required  to  give  additional  bond; 
that  the  surviving  pArtner,  on  demand,  shall 
e^lblt  and  give  Information  concemtng  the 
partnership  property,  and  on  demand  deliver 
and  transfer  to  the  general  administrator 
all  the  property,  books,  papers,  and  docu- 
ments pertaining  to  the  partnership,  and  that 
on  his  ftillure  so  to  do,  be  may  be  dted  to 
appear  before  the  court,  and,  unless  he  show 
cause  to  the  contrary,  the  court  shall  require 
him  to  comply  with  such  demand.  Rem.  & 
BaL  Code,  H  1440-1443.  Obviously,  these 
sectloDs  of  the  statute,  would  be  of  little  util- 
ity if  the  court  had  no  power  at  the  outset 
to  determine  whether  or  not  there  was  a 
partnership.  Of  what  avail  would  be  the 
requirement  of  an  additional  bond  If  the 
court  had  no  power  to  consider  and  deter- 
mine the  antecedent  existence  of  the  part- 
nership? Of  what  avail  a  citation  If  the 
court  bad  no  i>ower  to  determine  the  very 
fact  upon  which  its  rlg^t  to  Issue  the  cita- 
tion must  depend?  The  existence  or  non- 
existence of  the  partnership  Is  a  thing  of 
vital  Importance  to  the  estate  itself  at  ev- 
ery step  of  the  proceedings,  from  the  ap- 
pointment of  the  administrator  to  the  fil- 
ing and  settlement  of  his  final  account 
The  assertion  on  the  one  hand  that  there 
was  a  partnership,  and  on  the  other  that 
there  was  none,  was  simply  allegation 
against  allegation.  The  court  could  not  as- 
sume without  trying  out  the  fact,  that  ei- 
ther assertion  was  correct  Tlils  has  been 
held  even  as  to  a  court  of  confessed 
limited  jurisdiction.  Schick  v.  Corbett  S2 
La.  Ann.  180,  26  South.  862.  The  superior 
amrt  has  every  power  and  every  facility  for 
the  determination  of  the  existence  of  the 
partnership  in  the  probate  proceedings  that 
It  could  acquire  in  an  Independent  action. 
The  matter  being  one  In  which  the  estate, 
ns  such,  is  interested,  it  was  the  court's  duty 
to  enrdse  those  powers. 
A  review  of  the  authorities  cited  fmn  crtb* 


er  Jurisdictions  to  the  contrary  would  be 
profitless,  since,  as  we  have  seen,  our  own 
decisions  are  decisive  of  the  question. 

[1, 4]  8.  The  respondents  contend,  on  the 
argument,  though  falling  to  brief  the  ques- 
tion, that  in.  any  event,  their  plea  of  res 
Judicata  must  be  sustained.  The  order  deny- 
ing the  relator's  first  application  to  ad- 
minister the  alleged  partnership  estate  was 
entered  on  August  13,  1913.  It  adjudged: 
First  that  the  petition  was  premature;  and, 
second,  that  In  any  event,  the  court  could 
not  consider  or  determine  the  question  of 
the  existence  of  a  partnership  when  not  con- 
ceded. This  second  holding  was,  as  we  have 
seen,  clearly  erroneous.  We  think  the  first 
was  equally  so.  The  purpose  of  the  statute 
requiring  application  to  be  made  within  five 
days  from  the  filing  of  the  Inventory  (Rem.  & 
Bal.  Code,  i  1437)  was  to  fix  a  limit  beyond 
which  application  may  not  be  made,  unless 
an  extension  of  time  be  granted.  It  was 
never  Intended  to  pnAlbit  the  conslderatioii 
of  sudi  an  application  if  made  before  the 
filing  of  the  inventory.  Suppose  that  nei- 
ther the  next  of  kin  nor  any  ^editor  made 
any  appllcatioa  ft>r  letters.  There  would 
never  be  any  Inventory,  and  U  the  trial 
court's  view  be  correct,  the  partner,  though 
vitally  Interested,  could  never  apply  for  let- 
ters. The  court's  mliii«  on  tUe  first  branch 
of  the  order  was  Interlocatory,  but  the  sec- 
ond was  flnaL  It  affected  a  substantial 
right  and,  in  effect,  detmilned  finally  and 
adversely  the  relator's  right  to  administer. 
Bern.  A  BaL  Code,  i  1716.  It  was  a  flnftl  dis> 
missal  of  the  relator's  petlticui.  It  had  the 
effect  of  a  final  Judgment  thereon.  The 
time  tor  taking  an  appeal  therefrom  was 
therefore  90  days.  Rem.  &  Bal.  Code,  1 171& 
It  Is  too  well  settled  to  admit  of  serious 
question  that  the  ai^catlon  for  writ  of  re- 
view must  be  made  within  the  statutory  pe- 
riod for  taking  an  ai^ieaL  The  writ  before 
na  brought  up  the  whole  record  for  teview. 
The  relator  assigns  as  error  the  granting  of 
the  order  dlsmisdng  his  first  petition,  as 
well  as  that  dismissing  his  second  petition. 
The  writ,  having  been  applied  for  well  with- 
in the  period  allowed  fer  an  appeal  from  • 
ther  order,  was  timely  as  to  both  ordera.  We 
are  therefore  not  precluded  from  reilewln« 
the  first  order  In  whi^  the  Initial  error  was 
committed.  It  Is  clear  that  the.  question  of 
res  Judicata  is  not  involved.  The  ordm  com- 
plained of  are  reversed,  and  the  case  is  re- 
manded, with  direction  to  the  trial  court  to 
try  out  and  determine  whether,  in  fttct,  there 
was  a  partnership,  and  either  to  grant  or  re- 
fuse letters  to  the  relator  according  to  that 
determination. 

CROW,  C  J.,  and  OOSB,  CHADWIOK, 
and  MAIN,  JJ.,  concur. 
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COWART  T.  PARKER-WASHINGTON  CO. 
et  al. 

(Sapieme  Coart  of  Oklahoma.    Oct.  28,  1013.) 

(Synalnu      the  Court.) 
L  Afful  and  Ebrob  (I  345*)— TiMi  foe  Af- 

FKAI^EXTENSIOIT. 

Wbere  a  motion  for  a  cew  trial  is  nimecea- 
nry  to  present  to  this  coort  for  review  an  or- 
der or  jadffment  appealed  from,  such  motion 
and  dedsion  thereon  the  trial  court  are  in- 
effectual to  extend  the  time  within  which  to 
perfect  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1885,  1896;  Dee.  Dig  « 
3«.»J 

2.  AFFUI.  AITD  bBOB  n  289*)— MonOH  FOB 

New  Tbiaij— Necbssitt. 

A  motion  for  new  trial  is  minecessary  to 
enable  this  court  to  review  the  action  of  the 
trial  court  in  aoatalning  an  objection  to  the  in- 
trodnetion  of  any  evidence  b;  a  plaintitF  upon 
the  ground  tbat  his  petition  fails  to  state  a 
cause  of  action. 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1691-1^:  Dec-  S 
289.»] 

(AiditiMml  Byttabtu  bf  Bditorial  Btaff.) 

3.  Plbaoino  (j  428*)— Objbction  to  Iittbo- 
DucnoR  OF  Evi  DSN  CE— Effect. 

An  (Ejection  to  the  introdaction  of  an;  evi- 
deaee  presmta  the  same  question  aa  a  general 
demoirer  to  the  petition,  and  raises  no  issue  of 
foct 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  143a-1436 ;  Dec.  Dig.  {  428.»J 

Error  from  Superiw  Gonrt,  Mii8k<«ee 
County;  Furar  Ii,  McCain,  Jnd^ 

Action  by  Naimie  Cowart  against  the 
Farker-WashlngtMi  Company  and  another. 
Judgmrat  for  defendants*  and  pUdntlfl  brings 
error.  Dismissed. 

Harry  F.  Eagan  and  Campbell  &  Beall.  all 
of  Muskogee,  for  plaintiff  in  error.  Gibson 
ft  Tbnrman,  S.  T.  O'Hare,  and  J.  C  Davis, 
all  of  UnskoKee,  for  defendants  in  error. 

HATES,  C  J.  This  proceeding  In  error  is 
prosecuted  by  petition  In  error  and  case- 
made.  Defendants  In  error  have,  filed  a  mo- 
unt to  dismiss  the  proceeding;  upon  the 
gtonnd  that  the  case-made  Is  a  nullity  be- 
cause not  served  within  the  time  provided  by 
statute.  The  appeal  seeks  to  reverse  an  or- 
der tit  the  trial  court  sustaining  an  objection 
by  defendants  in  error,  defendants  below,  to 
the  introduction  of  any  testimony  on  the 
part  of  plaintiff  In  error,  plaintiff  below, 
tor  the  reason  that  plaintiff's  petition  failed 
to  state  a  cause  of  action.  Said  order  was 
made  on  the  Ist  day  of  October,  1912,  at 
which  time  the  court,  iqion  sustaining  the 
objecticni  to  the  introdaction  of  any  testi- 
numy,  dismissed  plaintiffs  action.  At  that 
Ume  section  6074,  Comp.  Laws  1909.  was  In 
foTce.  By  this  section  it  is  provided  that  a 
casfr-made  or  a  C(W  thereof  must,  within 
three  days  after  the  judgment  or  order  la 
Altered,  be  served  upon  the  party  or  his  at- 


torney, unless  within  said  period  of  time  an 
extension  of  time  for  the  service  of  the  case- 
made  is  granted.  No  extraislon  of  time  was 
asked  for  or  granted  within  three  days  after 
the  order  complained  of  was  entered;  but  a 
motion  for  new  trial  was  filed,  which  was  on 
February  21,  1913,  overruled.  Within  three 
days  thereafter  an  extension  of  time  to  serve 
the  case-made  was  granted,  and  the  case- 
made  was  served  within  tiiat  time. 

LI]  It  is  the  contention  of  plaintiff  that, 
the  case-made  having  been  served  within  an 
extension  of  time  granted  within  three  days 
after  the  overruling  of  the  motion  for  a 
new  trial,  it  Is  a  valid  case-made.  It  la  well 
settied  that,  where  a  motion  for  new  trial  Js 
annecessary  to  present  for  review  to  this 
court  an  order  or  Judgment  complained  of, 
the  filing  of  such  motion  and  decision  there- 
on by  the  court  are  ineffectual  for  the  pur- 
pose of  extending  time  within  which  to  per-' 
feet  an  appeal,  and  tbat  the  time  begins  to 
run  from  the  rendition  of  the  Judgment  or 
order  complained  of,  and  not  from  the  order 
overruling  the  motion  for  new  trial.  Healy 
V.  Davis,  32  Ofcl.  296.  122  Fac.  157 ;  Manes  v. 
Hoss,  28  Okl.  489,  114  Pac.  698;  Springfield 
Fire  &.  Marine  Ins.  Co.  v.  Gish-Brook  &  Co., 
23  Okl.  824,  102  Pac.  70a 

[2]  The  principal  question  presented  by  the 
motion  to  dismiss  is  therefore  whether  a 
motion  for  new  trial  Is  necessary  to  present 
to  this  court  for  review  an  order  of  the  trial 
court  sustaining  an  objection  to  the  intro- 
duction of  any  evidence  by  plaintiff  upon  the 
ground  that  his  petition  does  not  state  a 
cause  of  action.  This  question  was  referred 
to  in  M.,  O.  &  Q.  Ry.  Co.  v.  McClellan,  35 
Okl.  609,  130  Pac.  916,  In  the  following  lan- 
guage :  "Referring  to  the  fourth  assignment, 
it  has  been  suggested  that,  in  Goldii^  et  aL 
V,  Eldson  et  al.,  2  Kan.  App.  307,  43  Pac.  104, 
it  was  held  that  the  ruling  of  a  trial  court 
sustaining  an  objection  to  the  introduction 
of  evidence  under  the  answer  of  the  defend- 
ant on  the  ground  that  It  steted  no  defense 
was  an  error  of  law  occurring  at  the  trial, 
for  which  a  new  trial  could  be  granted  by 
the  trial  court,  and  will  be  deemed  waived 
on  appeal  when  a  motion  for  a  new  trial  was 
not  Sled;  but  we  do  not  deem  it  material  to 
decide  whether  such  a  ruling  must  be  pre- 
sented by  a  motion  for  a  new  trial  in  order 
to  be  presented  for  review  in  this  court,  for 
it  may  be  objected  for  the  first  time  in  this 
court  that  a  petition  does  not  state  a  cause 
of  action.   •    •   • » 

It  will  be  observed  from  the  foregoing  qno- 
tetion  that  the  question  was  not  decided  in 
that  case.  We  think,  however,  both  npon 
reason  and  authority,  that  it  must  be  held 
that  a  motion  for  a  new  trial  is  not  neces- 
sary to  review  such  an  order.  The  parpose 
of  a  motion  for  new  trial  is  to  procure  a  re- 
examination of  an  issne  of  tftct  In  the  same 
court   Where  there  has  never  been  any  ex- 
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amlnatJon  of  an  Issue  of  fact,  there  can  be 
no  re-examination  or  new  trial. 

[S]  The  objection  to  the  Introductioo  of 
any  evidence  raises  no  lasne  of  £acL  Such 
an  objection  la  frequently  resorted  to  under 
our  practice  to  challenge  the  sufficiency  of  a 
petition,  and,  when  such  objection  Is  made, 
the  sole  question  presented  to  the  trial  court 
Is  whether  the  petition  contains  sufficient 
fkcts  to  constitute  a  cause  of  action.  In 
other  words,  such  objection  ralsei  the  same 
question  as  a  demurrer  to  the  petition.  The 
issue  raised  Is  one  of  law,  and  a  motion  for 
new  trial  is  not  necessary  to  review  a  deci- 
sion determining  an  Issue  of  law.  Dodge 
aty  Water-SuKHy  Co.  v.  City  of  Dodge  City, 
55  Kan.  60,  89  Pac.  219;  Nute  t.  American 
Glucose  Co.,  55  Kan.  225,  40  Pac.  270.  Plain- 
tiff In  error,  however.  Insists  that  the  trial 
court  made  findings  of  f&ct;  but  the  record 
-does  not  support  this  contention.  Upon  con- 
sidering the  objection  to  the  introduction  of 
any  evidence,  the  court  did  make  the  follow- 
ing order:  "And  the  court  having  found 
from  the  petition  that  the  death  of  the 
plaitttUTs  hnaband  occurred  on  the  2d  day  of 
January,  1910,  more  than  two  years  prior 
to  this  day,  and  that  an  amendment  to  said 
petition  BO  OS  to  state  the  statutory  cause 
of  action  for  death  would  amount  to  the 
stating  of  a  new  cause  of  action  and  a  de- 
parture from  the  original  petition,  and  would 
be  barred  by  the  statute  of  limitations,  it 
Is  therefore  considered,  ordered,  and  adjudg- 
ed by  the  court  that  the  objections  of  the  de- 
fendants be  sustained,  and  that  this  cause  be 
dismissed."  This  does  not,  however,  con- 
stitute a  finding  of  fact  upon  any  issue  of 
fact;  It  Is  but  a  statement  of  the  facts  al- 
leged in  the  petition.  There  was  In  fact  no 
trial  and  the  introduction  of  no  evidence  up- 
on which  any  issue  of  fact  conld  have  been 
determined. 

It  follows  from  the  foregoing  views  that 
the  case-made,  not  having  been  served  with- 
in the  time  prescribed  by  the  statute,  Is  a 
nullity,  and  the  motion  to  dismiss  diould  be 
sustained.  All  the  Justices  concur. 


HARNAOB  et  al.  v.  MARTIN  et  al. 
(Supreme  Court  tA  Oklahoma.   Oct  28,  1918.) 

/Byttahut  Sy  ik»  OourtJ 

1.  IKDLAHS    (I  1S*>— AlXOTMEKTS— JUBISDZC- 

TION  OT  COITBTS. 

Courts  of  eqaity  have  Jarisdictlen,  after 
the  Commission  to  the.  Five  Civilized  Tribes 
and  the  Secretary  of  the  Interior  have  exercised 
their  powers  and  exhausted  their  jurisdictioQ, 
to  determine  whether  by  error  of  law,  or 
through  fraud  or  groea  mistake  of  fact,  the 
CommissioQ  or  the  Secretary  has  failed  to  allot 
land  in  the  Cherokee  Naaon  to  the  citizen, 
who,  under  the  law  and  the  treaties,  was  en- 
titled to  the  same. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  I  30;  Dec.  Dig.  I  13.*] 


2.  Ihdzahs  (I  IS*)  —  ALLonaaiTB  —  IteisBUi- 
HAnoiv  or  OoNTBm-QumxoiF  or  Law— 
JuBisDionon  or  Couns. 

Whether  or  not  there  was  any  evidence  to 
sustain  a  finding  of  fact  made  in  a  contest  be- 
fore the  CommiMon  and  tlie  Secretary  of  the 
Interior,  involving  the  ri^ts  of  two  different 
Indiana  to  select  certain  lands,  is  a  qneatlon  of 
law;  and  an  error  in  that  respect,  which  re- 
sults in  the  issuance  of  a  patent  to  the  wrong 
party,  may  be  remedied  by  a  proceeding  in 
eqaity. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  S  30 ;  Dec  Dig.  1 18>] 

3.  IifniARB  (S  13*)— AxxoTUKNTS— Surnomr- 

CT  or  EVIDBNOC. 

The  evidence  reviewed^  and  held  sufficient 
to  sustain  the  finding  of  fact  made  by  the  Sec- 
retary of  the  Interior  and  the  CommiBsion  in  a 
contest  before  theoL 

[Bd.  Note.— For  other  eases,  see  Indians,, 
Cent  Dig.  I  SO;  Dee;  DlgTTlS.*] 

Error  from  District  Court,  WaaUnston 
County;  R.  H.  Hudson,  Judge. 

Action  by  Jesse  L.  Hamage  and  another 
against  .Annie  M.  Martin  and  another.  Judg- 
ment for  defaidants,  and  plalntHTs  brine  ^ 
ror.  Affirmed. 

Veasey,  O'Meara  &  Owen,  of  Tulsa,  for 
plaintlfFs  in  error.  Bobert  J.  Boone^  of  Tul- 
sa, for  defendants  in  error. 

HATBS,  C  J.  ^nils  is  an  mnwal  ftom  a. 
Judgment  of  the  district  court  of  Washington 
county^  sustaining  a  demurrer  to  tiie  erl- 
tence  of  plalntifCa  in  error,  plalntUEB  below, 
and  dlamlselng  tbeUx  petition  and  rendering 
a  Judgment  against  them  in  favor  ttf  defmd- 
anto  In  errot,  defendants  hdow. 

Plaintiff  Hamage  and  defendant  HarUn 
are  duly  enrolled  members  of  the  Cherokee 
Tribe  of  Indians,  and  this  suit  was  brought 
by  Harnage  in  the  court  bdow  to  diarge  the 
lands  in  controveisy  with  a  trust  in  his  favor 
for  the  alleged  ruson  that  In  a  contest  case 
before  the  Department  of  the  Interior,  involv- 
ing  the  right  to  select  said  lands  as  an  allot- 
ment, the  Secretuy  of  the  Interior  committed 
errors  of  bet  and  law,  by  reason  whereof  be 
awarded  the  lands  In  controvenv  to  def^d- 
ant  Blartln  as  a  portion  of  the  allotment  to 
which  she  was  entitled  fts  a  member  of  said 
tribe  of  Indians,  when,  mider  the  fiicts  ea- 
tabllahed  and  the  law  applicable  Qiereto, 
plaintiff  contends  sndi  lands  should  hare 
been  awarded  to  him.  Plaintiff  Delokee  Gas 
ft  Oil  Company  claims  interest  In  said  land 
by  virtue  of  a  gas  and  oil  lease  from  its  co- 
plaintiff  Hamage.  Defendant  Both-Argue* 
Malre  Bros.  Oil  Company  daims  a  like  Inter- 
est under  a  similar  lease  from  defendant 
Martin.  It  is  therefore  .unnecessary  to  make 
further  reference  to  the  interests  of  these 
two  companies  In  the  consideration  of  the 
case. 

Plaintiff  made  a  part  of  his  petition,  and 
Introduced  at  the  trial,  all  the  records  in  a 
contest  case  which  was  Instituted  and  tried 
before  the  Department  of  the  Interior  for  the 
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porpon  of  detenoliiliif  lAethsr  he  or  def end- 
int  wu  entiaea  to  adect  tbe  land  in  con- 
troreny  as  an  allotment  On  the  ISth  day 
«f  Vaj,  UNM,  plaintiff  made  application  to 
tbe  Conuntaaton  of  the  Fire  ClvUlzed  Tribes 
to  have  allotted  to  him  the  land  In  contzoT»- 
87.  and  audi  application  was  granted.  There- 
after, on  the  26th  day  o£  May,  19H  defend- 
ant made  a  similar  application  to  the  Com- 
miKlon  of  the  Five  CiTillzed  Tribea,  which 
ma  refnaed,  whereupon,  on  tbe  aame  day, 
she  Institated  a  contest  proceeding  before  the 
Cbmmlaaltm  to  the  IlTe  GlTillxed  Tribea 
asataiat  the  allotment  theretofore  made  to  de- 
fendant The  trial  befoxb  the  Commission  to 
tbe  Fire  ClTiUsed  Tribes  reeulted  in  a  de- 
ddflo  In  favor  of  defendant  in  this  case, 
plaintifl  In  the  contest  From  this  decision 
an  appeal  was  taken  to  the  Gommlaaloner  of 
Indian  Aflkirs,  whoe  a  like  dedalon  and 
jndgment  was  rendered,  which,  on  appeal  to 
tbe  Secretary  of  the  Interior,  was  affirmed. 
The  trial  court  had  before  it  the  entire  rec- 
ord and  all  the  oTldence  upon  which  tbe  de- 
islons  of  the  Commission  to  tbe  Five  CItI- 
lized  Tribes  and  the  Conunlssloner  of  Indian 
Affaire  and  the  Secretary  of  the  Interior 
were  rendered,  and,  In  addition  thereto,  cer- 
tain additional  evidence  In  the  form  of  depo- 
sitions, which  need  not  be  noticed  here. 

[1]  nalntifr  uj^  that  tbe  action  of  tbe 
trial  court  in  sustaining  a  demurrer  to  his 
evidence  was  erroneous,  upon  three  different 
sroonds,  and  for  such  reason  should  be  re- 
▼ersed.  Under  tbe  view  we  take  of  the  case. 
It  will  be  necessary  to  consider  only  tbe  first 
proposition  advanced  by  plalntlflF,  which  is 
(bat  since  plaintiff  made  tbe  first  selection  of 
the  land  in  controversy  as  a  part  of  bis  aliot- 
ment,  and  such  fact  appears  without  dispute 
la  tbe  record  before  tbe  Secretary  of  tbe  In- 
terior and  in  the  evidence  before  tbe  trial 
court,  and  that  there  being  no  evldenoe 
whatevo:  to  the  effect  that  at  the  time  of 
the  prior  selection  by  plaintiff  defendant  was 
the  owner  of  the  Improvements  of  tbe  land  in 
coDtrover^7,  tbe  court  erred  in  not  finding 
the  issues  for  plaintiff.  ■  There  is  no  conten- 
tion that  tbe  decision  of  tbe  Department  of 
tbe  Interior  was  frauduleotly  rendered,  or 
that  any  fraud  was  exercised  by  defendant  in 
procuring  it  The  power  of  the  courts,  where 
the  Department  of  the  Interior  has  award- 
ed to  a  member  of  the  Five  Civilized  Tribes 
certain  land  as  his  allotment  and  patent 
therefor  has  been  issued  to  bim,  to  determine 
the  rights  of  a  contestant  to  such  land  was 
decided  in  Garrett  v.  Walcott,  25  OkL  674, 
106  Faa  848,  whweln  it  was  held  that  the 
lurisdktlon  of  tin  Commissioner  of  Indian 
Attalra  and  of  the  Secretary  of  the  Interior 
and  the  effect  of  their  acUcm  on  the  allot- 
ment of  the  lands  of  such  Indians  are  tbe 
woe  in  effWt  as  tibe  Jurisdiction  and  effect 
of  tbe  Land  D^itftment  of  the  United  States 
la  the  dlOKMition  of  the  public  lands  wiUiln 
its  cntnd.  The  lav  applicable  to  the  lAnd 
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Departmoit  and  1nrol7t&  in  this  caae  la  ao> 
curat^ly  stated  In  Howe  t.  Farim  OL.  A.) 
180  Fed.  738,maO.  A.466,lnthe  follow- 
ing language:  *^nie  Land  Dqiartment  of  the 
United  States  la  a  Hvaal  judicial  tribunal,  in- 
Teated  with  authority  to  hear  and  determine 
daims  to  the  public  lands  subject  to  Its  dis- 
position, and  its  decisions  of  the  issues  pre- 
sented at  ancb  hearings  are  tmpemm  to  col- 
lateral attack.  But  Its  judgmmta  and  pat- 
ents do  not  conclude  the  rights  of  claimonta  to 
the  land.  They  rest  on  established  principles 
of  law  and  fixed  rules  of  procedure,  the  ap- 
Xdication  of  which  to  each  caae  conditlona  its 
right  dedaion,  and  if  the  offlcera  of  tbe  Land 
Dc^rtmrat  are  induced  to  iaane  a  patent  to 
the  wrong  party  by  an  erroneous  view  of  tiie 
law  or  by  a  gross  mistake  of  the  facts  prov- 
ed, or  by  a  dedslcai  Induced  by  fraud,  the 
rightful  claimant  la  not  ronedilesa.  He  may, 
in  a  court  of  equity,  vnOA  the  effect  of  the 
decision  and  the  patent;  and  dia^  the  legal 
title  derived  from  it  with  a  trust  in  his  fa- 
vor." 

By  section  11  of  an  act  of  Gongreaa  ap- 
proved  July  1,  WOU  ^  U.  Ss  Stat  at  K  p. 
716,  a  1375),  it  U  provided  that  there  shall 
be  allotted  by  the  Commlsdon  of  the  Five 
Civilized  Tribes  to  each  enrolled  member  of 
the  tribe  lands  equal  in  value  to  110  acres 
of  tbe  average  allottable  lands  of  the  Chero- 
kee Nation,  to  conform  as  nearly  as  may  be 
to  the  areas  and  boundaries  established  by 
tbe  government  survey,  which  landt  may  be 
tdeoted  by  each  allottee  to  as  to  include  hU 
impi-ovements.  By  section  18  of  the  same  act 
it  Is  made  unlawful,  after  90  days  after  tbe 
ratification  of  the  act,  for  tbe  member  of  the 
tribe  to  inclose  or  bold  in  his  possession  more 
land  In  value  than  110  acres  of  the  average 
allottable  lands  of  the  Cherokee  Nation,  either 
for  himself  or  bis  wife  or  for  each  of  bis 
minor  children.  These  provisions  of  the  act 
clearly  contemplate  that  any  member  of  the 
tribe  shall  have  a  right  to  select  as  bis  allot- 
ment lands  upon  which  he  owns  the  Improve- 
ments, and  that  bis  wife  and  minor  children 
shall  have  tbe  right  to  select  as  their  allot- 
ments lands  upon  which  be  owns  the  Improve- 
ments, and  that  after  00  days  after  tbe  rati- 
fication of  the  act.  the  fact  that  an  Indian 
has  theretofore  owned  the  Improvements  and 
held  possession  of  lands  In  acreage  in  excess 
of  what  he  Is  entitled  to  take  as  allotment 
for  himself,  fais  wife,  and  his  minor  children 
shall  not  preclude  others  from  taking  such 
land  as  th^  allotment,  because  It  is  made 
unlawful  for  a  member  of  tbe  tribe,  although 
he  owns  the  Improvements,  to  hold  tbe  lands, 
unless  needed  as  allotment  for  himself,  or  his 
wife  and  minor  children. 

Plaintiff  in  the  Instant  case  filed  first  upon 
the  lands  in  controversy.  Defendant  was 
titied  to  prevail  In  the  contest  only  by  show- 
ing that  She  bad  some  preference  right  to 
select  the  lands  In  controversy  as  a  portion 
of  her  allotmoit;  that  she  was  the  owner 
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of  tbe  ImproTemeats  and  entlUed  to  tbe  bene- 
fits of  the  provisions  of  section  U,  securinf 
her  the  right  to  select  the  lands  whereon  she 
owned  the  ImproTements  as  her  allotment 
It  Is  the  contention  of  plaintiff  that  there 
was  not  any  evidence  before  the  department 
to^tabUsb  this  fact 

Defendantfs  first  contention  Is  that  in  the 
absratce  of  fraud  the  conrts  cannot  Inquire 
as  to  whether  there  was  any  evidence  to 
support  the  finding  of  fact  of  the  depart- 
ment npon  which  the  contest  case  was  deter- 
mined. This  contention,  we  think,  is  set- 
tled by  deddons  of  this  court,  as  w.ell  as 
by  the  decisions  of  the  federal  courts. 

In  Jordan  v.  Smith,  12  Okl.  703,  73  Pac 
308,  It  was  said:  "So  far  as  the  courts  are 
concerned  the  findings  of  fact  by  tbe  land 
department  iu  a  contest  proceeding  are  as 
coQclusire  and  binding  upon  the  courts  as 
tbe  verdict  of  a  Jury  in  their  own  tribunal, 
and  the  only  Inquiry  tbe  court  can  make  is. 
Was  there  any  evidence  on  which  to  base  tbe 
finding?"  See,  also,  Paine  v.  Foster,  9  OkL 
213,  53  Pac.  100. 

[2]  In  Hower  v.  Parker,  supra,  Judge  San- 
bom,  who  delivered  the  opinion  for  the 
court,  said:  "Whether  or  not  the  weight  of 
evidence  In  substantial  conflict  sustains  the 
one  or  the  other  side  of  an  issue  of  fact  is 
a  question  npon  which,  in  cases  within  his 
Jurisdiction,  the  flnal  decision  of  the  Secre- 
tary of  the  Interior  is  conclusive  in  the  ab- 
sence of  fraud  or  gross  mistake.  But  wheth- 
er or  not  there  la  at  the  close  of  a  final  trial 
or  hearing  before  him  any  evidence  to  sus- 
tain a  charge  or  a  finding  of  fact  In  support 
of  it  is  in  bis  and  In  every  Judicial  and  quasi 
Judicial  tribunal  a  question  of  law."  In  sup- 
port of  this  statement  of  tbe  law  numerous 
authorities  are  cited.  If  the  Secretary  of 
the  Interior  In  rendering  his  decision  as- 
sumed a  fact  established  which  was  neces- 
sary to  tbe  rights  of  the  prevailing  party, 
but  which  there  was  wanting  any  evidence 
to  support,  the  error  committed  by  him 
was  one  of  law,  and  plaintiff  may  have  it 
reviewed  by  a  court  of  equity  in  a  proceed- 
ing brought  to  avoid  the  effect  of  the  ded- 
slon  of  tbe  Secretary  of  the  Interior. 

[3]  The  facts  found  In  the  contest  case  by 
tbe  Commission  to  tbe  Fire  Civilized  Tribes, 
by  the  Commissioner  of  Indian  Aftalrs,  and 
by  the  Secretary  of  the  Interior,  although 
not  stated  by  these  respective  officers  In  the 
same  language,  are  substantially  the  same. 
The  land  In  ctmtroversy  constitutes  part  of 
a  large  tract  known  as  the  Thursday  place, 
and  was  held  at  the  time  of  the  institatlon 
of  the  contest  case,  and  had  bem  for  several 
years  prior  thereto,  by  a  family  of  which 
Mary  Thursday,  ttie  grandmother  of  def«u!- 
ant,  la  the  Indian  head.  The  southern  por- 
tion of  the  said  place  was  held  and  occupied 
t^^  this  tandly  for  several  years  prior  to 
1898.  Whether  this  portion  of  the  place  was 
originally  acquired  by  the  family  through 


purchase  or  original  segregation  the  evidence 
Is  not  clear.  In  18K  Mary  miursday  pnr- 
<dW8ed  the  improvements  upon  the  northern 
part  of  said  plac^  whldi  onbraces  tbe  land 
in  controversy.  She  paid  therefor  the  sum 
of  1800,  which  payment  she  made  oat  of 
fnnds  rec^ved  by  her  as  payments  to  her  as 
a  member  of  the  Indlaii  tribe,  and  to  her 
grandson,  Samoel  Bob,  the  brother  of  defend- 
ant ;  and  a  bill  of  sale  was  e:rocnted  by  Mary 
Thursday  and  said  Samuel  Bob  for  said 
improvements.  Both  of  defiradant's  parents 
died  prior  to  1890.  Before  their  death,  for 
a  number  of  years  .she  and  her  parents  re- 
sided with  her  grandmother,  Mary  Thursday. 
Subsequent  to  her  parents'  death  she  con- 
tinued to  reside  for  a  time  with  her  grand- 
mother. Samuel  Bob,  defendant's  brother, 
continued  to  reside  at  the  same  place  until  he 
became  of  age.  Within  a  year  or  two  after 
the  death  of  her  parents,  defendant  was  stol- 
en from  her  home  with  her  grandmother  by  a 
man  by  tbe  name  of  Frenddman,  by  whom 
sbe  was  kept,  and  with  whom  she  resided  un- 
til she  went  away  to  school.  In  1898,  when  she 
was  about  18  years  old,  she  married  George 
Martin,  her  present  husband,  with  whom 
she  has  since  resided.  Defendant's  grand- 
mother, during  the  time  she  lived  with  her, 
collected  defendant's  payments  from  the  gov- 
ernment to  which  defendant  was  entitled  as 
a  member  of  tbe  Indian  tribe,  and  which  the 
grandmother  collected  as  the  Indian  head  of 
the  family,  of  which  def^dant  was  then  a 
member.  During  the  foregoing  mentioned 
time,  one  Wallace  Thursday,  die  step-grand- 
father of  defendant,  resided  at  the  home  of 
Mary  Thursday.  In  1899,  about  a  year  after 
defendant's  marriage,  while  she  and  her  hus- 
band were  visiting  at  tbe  Thursday  home, 
her  grandmother  told  her  that  sbe  need  not 
look  elsewhere  for  lands  to  allot;  that  there 
was  sufficient  in  tbe  home  place  for  her,  and 
that  she  could  select  her  allotment  out  of 
the  lands  in  that  place;  that  the  family 
would  remain  in  possession  of  the  same  until 
time  to  make  tbe  allotment,  but  that  t^ere 
were  sufficient  lands  there  for  the  grand- 
mother and  defendant's  brother,  Samnel  Bob, 
who  had  theretofore  been  a  memt>er  of  the 
family,  and  the  defendant,  and  gave  her  the 
right  to  select  her  allotment  ont  of  said 
place. 

The  evidence  establishes  that  conversa- 
tions to  the  foregoing  effect  were  had  be- 
tween defendant,  her  husband  and  tbe  grand- 
mother, or  with  the  step-grandfftther  at  dif- 
ferent limes.  Prior  to  the  time  dtfendant 
filed  her  contest,  Mary  Thursday  had  select- 
ed her  allotment  in  the  80ath«n  part  of  tba 
home  place,  and  Samuti  Bob  had  selected  his 
in  the  nortbem  part,  and  the  land  lying  be- 
tween these  two  allotments  was  left  for  de- 
fendant, which,  when  she  made  aivUcatloa 
to  allot,  she  found  to  have  already  been  al- 
lotted to  plaintiff;  and  die  thereupon  In- 
stitnted  her  contest   Th«  evldmoe  to  am- 
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flIcttDf  vdatlTa  to  some  of  the  facts  stated 
stwve,  but  with  the  sntMtantlal  conflict  in 
tbe  erldenoe  this  court  has  nothing  to  do. 
It  Is  true  that  the  evidence  does  not  disclose 
that  there  vas  ever  aaj  formal  oooT^ance 
of  the  ImprDTements  ni)on  tbe  identical  land 
In  controTersy  made  by  Mary  Tharaday  to 
defendant;  but  It  is  clear  fnun  the  evldoice 
that  Mary  Thursday  intended.  In  conten- 
tion of  the  fact  that  ^e  bad  collected  and 
expended,  in  establishing  and  maintaining 
tbe  hornet  moneys  to  wblcta  defendant  was 
entitled  and  received  as  a  member  of  the  In- 
dian tribe,  and  out  of  afCectlon  and  love 
Elie  bore  for  the  daughter  of  her  deceased 
SOD,  to  provide  for  her  an  allotment,  and 
that  she  gare  to  defendant  the  Tigbt  to  take 
ber  allotment  out  of  said  lands,  and  in  giving 
her  such  right  gave  her  every  interest  there- 
in necessary  to  effectuate  the  allotment, 
wfaidi  ittduded  the  improvements  thereon. 
There  was  no  law  that  required  that  such 
gifts  or  conveyances  or  Improvements  njmn 
lands  of  the  tribe  held  by  an  individual  In- 
dian before  allotment  should  be  made  by 
written  contract  or  conreyance.  After  a 
careful  review  of  tbe  evidence  before  the 
Secretary  of  the  Interior,  we  are  of  tbe  opin- 
ion that  it  is  suSicient  to  establish  that  de- 
fendant bad  such  an  Interest  In  tbe  Improve- 
ments upon  tbe  land  In  controversy  as  en- 
titled ber,  under  the  provisions  of  the  statute 
above  referred  to,  to  select  tbese  lands  as  ber 
allotment  Plaintiff  does  not  claim  that  be 
ever  acquired  this  right  from  her,'  or  that  she 
ever  conveyed  It  to  others. 

Other  qnestioDs  are  presented  by  this  ap- 
peal ;  but,  since  our  view  upon  this  one  ques- 
tion requires  an  afBrmance  of  the  judgment 
of  the  lower  court,  it  Is  unnecessary  to  con- 
rider  them. 

The  Judgment  of  the  trial  court  is  affirmed. 
AH  the  Justices  concur. 


MIDLAND  VALLEY  R.  CO.   v.  SHORES. 

(SivresM  Court  of  Oklahoma.    May  13,  191S. 
Bcbearing  Denied  Nov.  4,  iSfiS.) 

(SvUalHu  Iv  the  Oomrt.) 

1.  Railroads  (1  300*)— Crossino  Accident^ 
Neouoxhcx  —  PaBsnMpnoN  or  Publio 
Road. 

Although  a  railroad  crossing  may  not  be 

□pen  a  public  highway,  yet,  if  the  track  has 
been  osed  by  trsvelem  as  a  public  crossing  for 
■  long  time  with  the  knowledge  of  tbe  com- 

Eny.  and  witboat  objection,  and  the  company 
m  treated  the  same  as  a  public  croBsiog,  it 
will  be  presumed  to  be  sncb,  and  the  railway 
company  will  be  bound  to  exercise  ordinary  care 
to  prevent  injury  to  persons  using  the  same. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  {  955;  Dec.  Dig.  {  300.*] 

2.  Bailboadb  (S  307*)— Caossino  Accidini^ 
Nboligehcb— Signals, 

Where  a  railway  company  has  established 
the  practice  of  giving  sigmals  or  keeping  a  flag- 
man at  a  place  fregnently  used  as  a  croasiog, 


and  sucb  practice  U  notorious,  tbe  traveler  has 
the  right  to  expect  that  tbe  usual  warning  will 
be  given,  and  the  failure  of  the  company  to  do 
so  is  a  proper  fact  for  the  jory  to  consider  in 
determining  the  questum  of  uie  defoidant's  aeg- 
ligence. 

[Ed.  Note.— For  other  caseL  see  Railroads, 
Cent.  Dig.  II  872-977,  979,  MO;  Dec  Dig.  | 
307.*J 

3.  RaiLBOADS  (I  3S0*)— ACCIDBNT  AT  CBOSS- 

xire — CoNTBiBUTon  NsouoBNoa  —  Qubs- 

TlOir  FOB  JUBT. 

By  virtue  of  section  6,  art.  23,  Williams' 
Ann.  Const  Okl.,  tbe  defense  of  contributory 
negligence  shall  in  ail  cases  be  a  question  uf 
fact,  and  shall  at  all  times  be  left  to  the  jury. 

r.f^  TV?'°*Sr"i?!'i'^.  ■*  Railroads. 

Cent  Dig.  H  1152-1192;  viZ  Dig.  {  350.*] 

Dunn,  J.,  dissenting. 

Appeal  from  District  Court,  Osage  County ; 
John  J.  Shea,  Judge 

Action  by  A.  J.  Shores  against  the  Mid- 
land Valley  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed, 

Edgar  A.  De  Meules,  of  Muskogee,  for 
plaintlft  in  error.  Boone,  Leahy  &  MacDon- 
ald.  Of  Pawhnska,  f6r  defoidant  in  error. 

KANE,  J.  This  was  an  action  for  damages 
for  personal  injuries  alleged  to  Iiave  been 
inflicted  upon  the  defendant  in  error,  plain- 
tiff below,  by  the  plaintiffl  in  error,  defendant 
below,  at  a  public  railroad  crossing.  Upon 
trial  to  a  jnry,  there  was  a  verdict  for  the 
plaintiff,  upon  which  judgment  was  duly 
entered,  to  reverse  which  this  proceeding  in 
error  was  commenced. 

The  specific  act  of  negligence  alleged  is: 
"Tliat  the  defendant,  its  servants,  agents,  and 
employ^  carelessly,  negligently,  and  reckless- 
ly fsiled  and  refused  to  give  any  warning 
whatever  to  the  plaintlfl  by  ringing  its  bell 
or  blowing  its  whistle,  notwithstanding  the 
fact  that  there  is  near  said  crossing  ^  whistle 
post,  and  notwithstanding  the  fact  that  it  is 
the  habit  and  custom  of  said  defoidant,  its 
agents,  and  employte  to  blow  the  whlsUe 
for  said  crossing." 

The  answer  was  a  general  denial  and  a 
plea  of  contributory  negligence  on  the  part  of 
plaintllf.  Tlie  case  is  very  voluminously 
briefed  on  bdialf  of  Uie  plalntUf  in  error, 
and  a  great  many  errors  are  assigned ;  but 
we  are  of  the  opinion  that  all  the  points 
necessary  to  notice  may  be  grouped  under 
tbe  following  heads:  (1)  Tbe  court  erred  in 
refusing  to  take  the  case  from  the  jury,  for 
the  reason  that  the  evidence  showed  that  the 
place  where  the  plaiutifF  was  Injured  was  a 
private,  and  not  a  public,  crossing,  and  there- 
fore the  only  duty  owed  by  tbe  railroad  com- 
pany towards  tbe  plaintiffl  was  not  to  will- 
fully produce  a  situation  of  danger  to  which 
he  would  be  subjected,  and  to  use  reasonable 
care  to  prevent  Injuring  him  after  bis  peril 
was  discovered.    (2)  The  second  contention 
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has  to  do  with  tbe  snffldency  of  the  eTtdence 
to  establish  negligence  on  the  part  of  the  de- 
fendant ;  tbe  contention  being  that  there  was 
no  evidence  reasonably  tending  to  show  tiiat 
the  alleged  act  of  negligence  was  the  ^oxl- 
mate  catue  of  tlw  taixaj.  (S)  Error  In  giving 
and  refosing  to  give  iostrnctions. 

[1]  We  do  not  nnderstaud  In  cases  of  this 
class  ttiat  It  la  Incumboit  npon  the  plaintiff 
to  show  that  the  road  orer  whldi  he  was 
passing  was  a  regnlarly  created  public  load 
—that  Is,  that  the  road  was  dedicated,  laid 
oul^  and  accepted  in  pnraoance  to  some  pro- 
TlsloD  of  law— in  order  to  require  tbB  rail- 
road compaiqr  to  give  tJu  customary  slgnala 
at  Boch  placei^  and  othwwise  exercise  ordi- 
nary care  toward  persons  using  the  same. 
Then  was  erldenoe  to  tbe  dfect  that  the 
road'  Vas  goierally  traveled  by  the  poblle 
without  (Ejection  for  IB  or  18  years  inior  to 
fbe  acddoit;  that  it  was  so  used  long  prior 
to  the  constroctlon  of  the  railroad ;  that  the 
railroad  company  upon  the  construction  of 
its  tracks  acroas  Qie  old  road  put  in  a  cross- 
ing at  Oiat  vo/iot,  over  v^di  travel  continued 
as  before.  As  one  witness  testified,  "After 
the  building  of  tlie  Midland  Une  the  travel 
ttten  followed  Om  road  that  was  indicated  by 
the  railroad  company.'*  We  think  that  evi- 
dence of  thla  cOass  waa  snffldent  to  establish 
that  the  road  upon  which  the  plaintiff  was 
traveling  was  a  public  road,  and  that  the 
crossing  was  a  public  crossing,  Thwe  is 
abundant  authority  to  the  affect  that  a  rail- 
road crosidng  may  not  be  i^on  a  public  Mid- 
way, yet,  If  the  track  has  beu  used  by  trav- 
elers as  a  public  crossing  for  a  long  time  with 
the  knowledge  of  the  company^  and  without 
objection,  and  the  company  has  treated  the 
same  as  a  public  crossing,  it  will  be  presumed 
to  be  Buch,  and  the  railway  company  will 
be  bound  to  exercise  ordinary  care  to  prevent 
Injury  to  persons  using  the  same.  The  above 
rule  is  approved  In  2  BUlott  on  Roads  and 
Streets,  |  1019.  where  the  authorities  will 
be  found  collected  in  a  footnote.  This  rule 
does  not  relieve  the  plaintiff  from  the  neces- 
sity of  proving  the  animus  dedicandi,  but  al- 
lows it  to  be  inferred  fKon  legitimate  evi- 
dence. 

A  case  in  point  which  illustrates  the  rule 
OS  wdl  as  any  we  have  been  able  to  find  is 
Webb,  Adm'r,  v.  Portland  &  Kennebec  B.  B. 
Co.,  67  Me.  117,  wherein  it  was  held  that: 
"In  the  trial  of  an  action  for  an  Injury  al- 
leged to  have  been  received  while  passing 
along  a  *pnbllc  street  and  hlgliway  across  tlie 
railroad  track  of  the  defendants,'  if  the  evi- 
dence of  a  1^1  location  is  wanting,  it  Is 
pro[>er  to  instruct  the  Jury  that  there  was  no 
legal  highway  by  reason  of  any  proper  loca- 
tion, but  that,  if  the  Jury  should  find  that, 
with  the  consent  of  the  company  ownlug  tbe 
track  and  having  the  right  of  passage  there 
with  trains,  and  of  the  owners  of  the  fee 
In  tbe  land,  tbwe  bad  been  a  thorou^ifare  in 
open  and  continuous  use  by  the  public,  and 


all  who  had  occasion  to  go  between  the  ter- 
mini motioned,  and  that  use  ccounenced 
prior  to  the  running  of  the  defendants'  trains 
there,  and  continued  to  the  time  of  the  acci- 
dent without  objection  made  by  tbe  com- 
pany owning  the  track,  or  the  owners  of  the 
fee,  or  the  defendants,  they  might  tlience 
infer  the  existence  of  such  a  way  and  right 
of  crossing  the  railroad  at  grade  there,  as 
would  Mnd  tbm  deffendantt  to  the  use  of  the 
same  precautions,  prudence,  care,  and  dili- 
gence in  running  their  engines,  as  they  would 
be  bound  to  ezerdse  if  a  highway  bad  been 
located  across  die  tradi  there  at  grade." 

(1]  The  petitions  contained  an  allegation, 
and  there  is  evidence  tending  to  sostaln  it, 
to  tbe  effect  that  it  was  the  habit  and  cnatom 
of  tbe  railroad  omipany.  Its  agoits,  and  em- 
ployes to  maintain  a  whistle  post  near  said 
crossing,  and  that  It  was  the  baUt  and 
custom  of  said  railroad  company,  its  agiaits, 
and  employte  to  blow  the  wUstle  thereat  It 
baa  been  lield  ttiat,  where  a  railway  company 
has  established  the  practice  of  giving  signals 
or  keeping  a  flagman  at  a  place  treanoitly 
used  as  a  crossing,  and  audi  practice  is  no- 
torious, the  traveler  has  the  right  to  npect 
that  tbe  usual  warning  will  be  given,  and 
the  failure  of  the  company  to  do  so  la  a  prop- 
er t&ct  for  the  Jury  to  consider  in  determin- 
ing the  question  of  the  defendant's  negli- 
gence. 3  Elliott  on  Roads,  |  IIM;  Nash  v. 
N.  T.,  etc.,  B.  Co.,  48  Hun,  618,  1  N.  T.  Supp. 
269;  Westaway  t.  Chicago,  etc,  B.  Co.,  56 
Aflnn.  28,  S7  N.  W.  222;  Pittsburgh,  etc,  B. 
Co.  T.  Yundt.  78  Ind.  373,  41  Am.  Bep.  680 ; 
Wolcott  V.  New  York,  etc,  B.  Co.,  68  N.  J. 
Law,  421,  63  AtL  297. 

[S]  The  next  contention  is  to  the  effect  that 
the  plaintiff  riolated  tbe  mle  which  required 
him  to  look  and  listen  before  driving  upon 
the  track.  On  this  point  the  plaintlfl  testi- 
fied as  follows :  "There  was  a  good  crossing 
at  the  place  where  I  was  injured.  There  was 
sunflowers  and  tall  grass  and  weeds  along 
the  right  of  way,  so  that  you  could  not  aee. 
When  a  person  is  in  the  middle  of  tbe  track 
be  could  see  a  quarts  of  a  mile  back;  but 
he  could  not  see  from  the  point  where  I 
looked  back,  which  was  16  or  20  rods  from 
the  crossing." 

Counsel  for  plaintiff  in  error  cont^ds  that 
the  foregoing  evidence  should  be  disregard- 
ed because  the  physical  surroundings  were 
such  that  to  look  was  to  see.  and  the  mere 
utterance  that  he  did  look  and  did  not  see 
nmst  be  disregarded  as  testimony  by  tbe 
court,  and  no  additional  value  is  to  be  given 
to  the  utterance  because  of  the  fact  that  a 
Jury  predicated  a  finding  thereon,  and  cer- 
tain photographs  taken  at  or  near  the  ridnity 
of  the  accident  are  called  to  our  attention  to 
sustain  this  contention.  There  is  a  sharp 
conflict  in  the  oral  testimony  as  to  the  physi- 
cal conditions  at  or  near  the  scene  of  the 
wreck;  but  we  are  unable  to  find  anything 
In  tbe  record  tliat  convinces  na  that  the  story 
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told  bj  tbe  plalnttfl  cannot  by  any  irasstblUty 
be  tra&  Aa  far  as  the  credibility  ot  wlt- 
neases  who  testified  on  this  question  Is  con- 
cerned, that  was  for  the  Jnry,  and  the  photo- 
graphs and  the  eTldence  In.  connection  with 
them  do  not  convince  ns  that  we  would  be 
Jnstlfled  In  saying  that  the  plalntMC  testified 
directly  In  the  face  of  and  In  opposition  to 
obvious  physical  facts. 

In  Clark  v.  St  L.  ft  S.  F.  B.  B.  Co.,  24  Okl. 
764,  108  Pac.  361,  where  the  facts  were  some- 
what similar  to  those  disclosed  by  the  record 
before  us,  it  was  held  that  tbe  question  of 
negligence  on  the  part  of  the  defendant  and 
contributory  negligence  on  the  part  of  the 
plaintiff  were  questions  of  fact  for  tbe  jury. 
Ihe  same  may  be  said  of  the  Instant  case.  By 
Tlrtne  of  section  6,  art  23,  Williams'  Ann. 
Const  Okl.,  the  defense  of  contributory  negli- 
gence sball  in  all  cases  be  a  question  of  fact, 
and  sball  at  all  times  be  left  to  the  Jury. 

We  hare  examined  the  instructions  given 
by  tbe  court,  and  those  refused,  and  are  of 
the  opinion  that  on  the  whole  the  jury  was 
correctly  Instructed  as  to  the  law  of  tbe  case. 

Finding  no  reversible  error  In  tbe  record, 
the  judgment  of  the  court  below  must  be 
affirmed.  All  the  Justices  concur,  except 
DUNN,  3^  who  dissents. 


ST.  I^UIS  ft  S.  F.  BT.  00.  T.  NIOHOLS.t 
(Supreme  Court  of  OUahoma.   July  22,  1918.) 

(ByOahut  bv  (kt  Oourt.) 
t  OaBUKBS  (I  280*)— DOTT  TO  PASSKnOBBB. 

A  carrier  of  persona  for  reward  must  use 
die  ntmoct  care  and  diligence  for  their  safe 
carriage,  mutt  provide  everything  necessary  for 
tint  purpose,  and  must  exercise  to  that  end  a 
naionabte  degree  of  afciU.  Section  800,  Harrla- 
Thj  Code. 

[El  Note.~For  other  cases,  see  Carriers, 
Cent  Dig.  H  108S-1092.  lOeS-UOS,  1105,  1106, 
1109, 1117;  Dec.  Dlgri  280.*3 

1  Cabbiebs  (I  316*>-Inji7BT  to  VAMsmams 

— BuBDBH  or  Proof. 

In  a  suit  by  a  passenger  for  injuries  oe- 
MriODed  tor  the  derailment  and  wreck  of  a 
train,  proof  of  such  derailment  and  wreck,  the 
dmunstances  thereof,  and  the  injury  occasion- 
ed thereby  makes  a  prima  facie  case  of  negli- 
gtttee  and  casta  upon  tbe  carrier  the  burden  of 
diDviag  that  it  was  not  negl^nt 

[Ed.  Note.— For  other  cases,  see  Carriers, 
cAit  Dig.  H  1261,  1262,  1^,  128S-1294; 
Dm.  DicT f  %6.*] 

1  Cabbzzbs  <|  230*)  — Pasbbnoebs  — Essen- 
ruLa  or  Belatioit. 
Tha  payment  of  fare  or  the  possession  of 
a  tktet  or  paa^  although  tbe  usual  evidence  of 
the  r^t  of  a  person  to  ride  on  a  train,  are  not 
absolately  essential  to  tbe  creation  of  the  re- 
lation ol:  pasaenger  and  carrier,  so  far  as  re- 
lates to  the  canier'i  liability  for  injuries  to  a 
passenger. 

[Ed.  Note.r-For  otber  cases,  aee  Carriers, 
Ceat  Die  U  074,  VIS  ;  DecTlHg.  1 239.*] 

4.  CABBinS    a    342*)  — PABBBIiaXBS  — OABX- 
1AXBB. 

H.  procured  a  slUppim:  contract  for  the 
transportation  of  a  horse  from  Lawton  to  Okla- 
homa (Sty,  which  on  Its  face  contained  strong 


iQdicatiODS  that  he  was  entitled  to  free  passage 
on  tiie  train  for  the  purpose  of  caring  for  the 
horse.  He  loaded  the  horse  into  a  car  with  tbe 
assistance  of  a  trainman  and  placed  in  the  car 
a  water  bucket  and  feed  for  the  horse.  The  re- 
verse aide  of  the  contract,  called  the  pass  pro- 
vision, had  not  been  signed  and  made  effective. 
He  presented  himself  in  the  caboose  of  the  train 
and  tbe  conductor  saw  his  live  stock  contract 
and  made  no  objection  to  his  riding.  N.  was 
not  asked  for,  nor  did  he  pay  any  fare,  al- 
though provided  with  ample  means.  The  tram 
did  not  in  fact  carry  passengers,  except  those 
with  live  stock  passes.  Nor  did  the  conductor 
have  authority  to  permit  i)ersons  to  ride.  These 
facts  were  not  known  to  N.  After  the  txam 
had  proceeded  about  40  miles  it  was  wrecked 
and  N.  was  injured  while  sitting  in  the  caboose. 
Held,  that  under  the  drcumstances  N.,  having 
taken  passaf^  in  good  faith  with  the  acquies- 
cence of  the  conductor,  and  without  knowing 
tiiat  he  was  not  entitled  to  ride  on  the  tram, 
nor  that  tbe  conductor  had  no  authority  to  p«- 
mit  it,  was  a  passenger  and  was  entitled  to  tiw 
protection  and  caia  da«  such  <m  the  gnnnd 
that  it  was  within  the  apparent  scope  <n  the 
authority  of  tbe  conductor  to  recave  him  as  a 
passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  980;  Dec  Dig  I  242.*] 
6.  CABUKBa  (I  244*)  — Pabsihoebs— Tbeb- 

PASnB. 

An  intruder  or  trespasser,  or  one  who  gams 
his  presence  on  a  train  surreptitloosly,  fraudu- 
lently, or  deceitfolly  or  through  collusion  or  U- 
legal  contrivance  with  the  train  crew,  does  not 
thereby  become  a  pasaenger  and  entitled  to  the 
care  due  passengers, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  %i  lllB,  1116 ;  Dec.  Dig.  8  244.*] 

6.  Rbu:ase  rt  67*)— Action  foe  Peesonal 
iNJTTBiEs—EviDBNOE— Sufficiency. 

Evidence  examined  in  the  opinion,  and  held 
sufficient  to  justify  the  jury  in  avoiding  a  re- 
lease of  damages  signed  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  H  106-108;  Dee.  Dig.  {  57.*] 

(Addittonat  BytUbui  H  adttortal  Staff.) 

7.  Belease  (S  17*)— Bihdino  Effect— Fbaud. 

Where  a  release  of  damages  for  personal 
injuries  received  in  a  tr^n  wreck  is  obtained 
while  tbe  injured  person  is  suffering  from  such 
nervous  shock  that  be  doM  not  undersbmd  or 
comprehend  its  purport  or  meaning  or  is  oo- 
tained  by  false  and  fraudulent  representaoons 
of  a  claim  agent  It  la  not  binding. 

Note.— For  other  cases,  see  Beleaae, 
Cent  Dig.  I  82;  Dec.  Dig.  i  17.*] 
&  EVIPBNOB  (I  859*)— PHOTOOEAPH— IHJUET 
TO  Pasbengeb.  ■    ,  ,  M 

In  a  paasengers  action  for  injnnes  from  a 
trahi  wreck,  photographs  of  the  derailed  train, 
overturned  engine,  and  broken  cars,  talcen  on 
the  day  of  the  wreck  while  the  conditions  re- 
mained unchanged,  were  properly  admitted  m 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Owit  Dig.  11  1509-1B12 ;  Dec.  Dig.  I  359.*] 

OommlsslonerB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; John  J.  Carney,  Jadg& 

Action  by  Gilbert  A.  Nichols  against  the  St 
Louis  &,  San  Frandsoo  Bailway  Company,  a 
corporation.  Jodgmait  for  plaintiff,  and  defend- 
ant bringa  error.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  B.  A. 
KleiuBchmidt  of  Oklahoma  City,  for  plaintiff 
in  error.  Moss  &  Turner,  of  Oklahoma  City, 
for  defendant  in  error. 
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BREWER,  O.  All  the  auestlons  In  this 
case  grow  out  of  or  relate  to  the  following 
two:  (1)  Was  the  plaintUT  below  a  passen- 
ger on  defendant's  train  at  the  time  of  his 
injury?  (2)  Was  the  jury  Justifled  In  avoid- 
ing an  alleged  settlement  for  the  damages 
growing  out  of  snch  Injuries? 

On  March  28,  1908,  the  plaintiff  entered 
into  a  live  stock  contract  to  ship  a  horse 
from  Lawton  to  Oklahoma  Gi^;  the  con- 
tract was  in  the  usual  form  and  was  signed 
hy  plaintiff  and  the  station  agent  Regula- 
tions on  the  reverse  or  back  side  of  the  con- 
tract pertaining  to  the  transportation  of  a 
caretaker  were  not  signed  by  either  party. 
The  plaintiff,  with  the  asslatance  of  trainmen 
loaded  the  horse  into  a  box  car.  depositing 
therein  feed  and  a  bucket  for  watering  tiie 
animaL  Before  the  train  started  he  en- 
tered the  caboose,  meeting  the  conductor  in 
charge  of  the  train  and  other  enidoyeB.  The 
conductor  examined  his  shilling  contract 
and  knew  t^at  plaintiff  ms  transporting  a 
horse  on  the  train.  No  objection  to  his  rid- 
ing or  demand  for  flare  -was  made  and  none 
was  paid,  although  the  plaintiff  had  with 
him  ample  means.  The  undiluted  evidence 
slwws:  After  the  freight  train  had  proceed- 
ed to  within  a  few  miles  of  Ounent,  that  it 
attached  to,  and  carried  with  It,  in  front  of 
the  engine,  a  coal  car  filled  with  ston^  high- 
er than  the  edges  of  the  car  in  the  center. 
That  in  a  mtle  or  two  after  the  car  had  been 
taken  on,  while  the  train  was  moving  down- 
grade and  rapidly,  the  car  of  stone,  the  &ir 
gine,  the  tender,  and  other  cars  wen  de- 
railed and  wrecked  at  a  trestle;  several  em- 
ployee being  badly  hurt  Brokoi  fianges 
from  the  rims  of  car  wheels  showing  old  rus- 
ty fractures  were  found  scattered  along  the 
track  for  several  hundred  yards.  The  plain- 
tiff was  thrown  from  his  seat  in  the  caboose 
against  the  front  end,  striking  his  head,  ren- 
dering him  unconscious  for  a  short  time. 
When  he  revived  sufflclently  he  got  out,  as- 
sisted the  Injured  and  in  the  flagging  of 
trains.  A  wrecker  coming  out  from  LawtOn 
in  an  hour  or  two  brought  a  claim  agent, 
who,  upon  the  scene  of  the  wreck,  obtained 
the  plaintiff's  signature  to  a  paper  agreeing 
to  settle  and  fully  compromise  all  his  claims 
for  damages  for  the  sum  of  f 20 ;  the  same  to 
be  later  paid  him.  After  arriving  at  Okla- 
homa City  and  receiving  medical  attention 
and  advice,  the  $20  was  refused  upon  ten- 
der made  by  the  defendant  and  later  this 
suit  for  11,909.99  alleged  as  the  damages 
was  brought 

When  the  above  facts  were  shown  In  evi- 
dence, a  prima  fade  case  of  negligence  was 
established,  together  with  the  right  of  the 
plaintiff  to  recover  for  any  damages  sustain- 
ed, if  the  relation  existing  between  him  and 
the  company  was  that  of  carrier  and  pas- 
seogei.  It  may  be  well  to  observe  at  this 
point  that  after  the  prima  facie  case  of  neg- 
ligence had  been  established  by  the  evidenoe^ 


the  burden  was  then  east  on  the  defentiant 
to  show  that  It  had  not  been  negligent  In  tlxa 
premises,  and  that  nowhere  in  the  evidence 
is  an  attempt  made,  or  a  word  of  proof  in- 
troduced, tending  to  relieve  the  defendant 
of  this  burden. 

[1]  This  relieves  us  to  start  with  from 
the  necessity  of  discussing  alleged  errors  of 
the  court  In  defining  the  duty  and  degree  of 
care  Imposed  by  law,  where  the  relation  of 
carrier  and  passenger  exists,  since  the  court 
might  have  very  correctly  informed  the  Jury, 
under  the  evidence  in  this  caae,  that  liabili- 
ty existed,  if  plaintiff  was  a  passeng^,  un- 
less precluded  by  his  allied  eettlement.  "A 
carrier  of  persons  for  reward  must  use  tbe 
utmost  care  and  dll^mce  for  tlieir  safe 
carriage,  must  provide  everytblOE  necessa- 
ry for  that  purpose,  and  must  exerdae  to 
that  Old  a  reasonable  decree  of  akilL"  Sec- 
tion 429.  Stalt  1909;  section  800,  Harrls- 
Va9  Code;  C,  R.  L  ft  P.  By.  Ca  r.  Stlbba, 
17  OkL  07,  87  Pac.  293 ;  Lane  t.  C  O.  &  G. 
R.  Co.,  19  OkL  324,  91  Pac.  883;  St  li.  & 
8.  V.  Ry.  Co.  T.  Gosaell,  28  Okt  588,  101 
Pac.  1126,  22  li.  R.  A.  (N.  S.)  882 ;  SL  & 
8.  F.  Ry.  Co.  V.  Kerns,  136  Pac.  109  (recmt- 
ly  decided  and  not  yet  offidoUy  r^orted). 
For  rule  and  valuable  discussion,  see  Indian- 
apolis ft  St  L.  R.  Ca  T.  Horst  93  U.  S.  291. 
23  L.  Ed.  89& 

[21  In  a  suit  by  a  passmger  for  Injuries 
occasioned  by  the  derailment  and  wrec^  of 
a  train,  proof  of  such  derailment  and  wreck, 
the  drcumstances  thereof,  and  tbe  injury  oe> 
casioned  ther^y  makes  a  prima  fode  case 
of  negligence  and  casts  upon  tbe  carrier  the 
burden  of  showing  that  it  was  not  negligent 
Hutchinson  on  Carriers,  voL  3,  |  1413  «C 
seq.   Was  tbe  plaintiff  a  passengw? 

[3]  The  payment  of  fare  or  possession  of 
a  ticket  or  pass,  although  the  usual  evidence 
of  the  right  of  a  person  to  ride  on  a  train, 
are  not  absolutely  essential  to  the  creation 
of  the  relation  of  passenger  and  carrier,  so 
far  as  relates  to  the  carrier's  liability  for 
injuries  to  a  passenger.  Simmons  v.  Oregon 
R.  R.  Co.,  41  Or.  151,  69  Pac.  440,  1022; 
Hutchinson  on  Carriers,  vol.  2,  |  1019. 

[4]  The  live  stock  contract  made  with  the 
company.  In  the  main  body  thereof,  after 
designating  the  company  as  party  of  the  first 
part  and  the  shipper  as  party  of  the  second 
part  contained  scattered  through  it  the  fol- 
lowing expressions:  "That  for  and  in  con- 
sideration of  the  consideration  hereafter 
named,  party  of  the  first  part  will  transport 
for  the  said  party  of  the  second  part  and 
the  parties  in  charge  thereof  as  hereinafter 
provided." 

The  shipper  agreed  to  "select  the  car  or 
cars"  and  after  stock  is  loaded,  and  before  it 
leaves  tbe  station,  "will  again  ^camine  said 
car  or  cars  and  will  see  that  all  doors 
•  ♦  •  are  closed  and  fastened  and  after- 
wards kept  so  closed  and  fastened  as  to  pre- 
vent tbe  escape  of  live  stock  therefrom." 
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Tktt  MpptK  •*wlD  load,  mUoad,  and  when 
BCBMMUfy  idoad  said  stoc^  and  feed,  water, 
and  attend  to  same  at  bla  own  risk  and  ex- 
pense nUle  flie  eame  are  In  a»  can  of  tlie 
eompuKT***  and  the  second  party  "shall  bear 
all  damasae  from  his  negligence  or  fallnie 
to  do  uaj  of  the  things  which  he  herein  con- 
tracts to  da  •  *  •  "  In  section  12  of  the 
coitnct  it  Is  said:  "In  oonsideratton  of  free 
transporfcathm  for  person  or  persons  to  ac- 
companj  the  live  stoidc  *  *  *  It  Is  agreed 
that  the  said  cars  and  said  Uve  stock  con- 
tained theidn  wOl  and  shall  be  In  the  9CAe 
cfaatge  of  sndi  person  *  *  *  Cor  tUe, 
pnrpose  of  attention  to  and  care  of  the  said 
Utc  BtaKft."  etc  After  seeming  the  Shipidiu; 
coDtract  referred  to,  the  plaintiff  loaded  his 
bone  Into  a  car,  pnt  his  fSed  and  water  bmA- 
et  thodn  so  as  to  give  the  horse  care  and 
attatlon.  He  then  presented  himself  In  the 
caboose  for  passage  on  the  same  train  and  ex- 
bfldted  his  contract  to  the  conductor  In 
charge  of  the  train.  He  had  no  notice  from 
the  company.  Its  station  agent  or  the  condne- 
Ux,  that  the  train  did  not  carry  passraigers 
nor  that  he  was  not  entitled  to  be  carried 
tbereott  free:  B»  was  not  asked  for  fare, 
bat  his  presence  and  zlght  to  passage  were 
acqniesced  In.  No  objection  was  raised,  and 
ibe  conductor  In  charge  of  defendant's  train 
Tery  likely  supposed,  as  piatwtMf  did,  that  be 
bad  a  lii^t  to  go  on  the  train.  But  It  Is 
■vehemently  urged  that  the  train  did  not  carry 
pasamgers,  and  that  the  rules  of  the  company 
did  not  allow  posons  to  ride  on  it,  and  that 
tbe  omdnetor  bad  no  authority  to  permit  it, 
and  bis  acquiescence  amounted  to  nothing. 
This  argument  Is  based  <m  the  fact  that  the 
frdi^t  dunged  was  for  the  weight  of  the 
borse  at  so  mudi  per  hundredw^ght  It  Is 
admitted  that.  If  the  diarge  had  been  at  a 
nir  load  rate^  plaintiff  would  hsTs  been  en- 
tided  to  free  transportation  and  to  passage 
on  that  train.  It  is  probably  true  tiiat  imder 
the  rales  of  the  company  the  plaintiff  was 
not  entitled  to  free  passage,  but  it  Is  not 
diown  that  he  knew,  or  that  a  word  was  said 
to  bim  by  any  one^  about  sudi  rules  or  regu- 
lations. And  the  excerpts  from  the  shipping 
contract,  and  mudi  else  that  has  been  said  on 
tUs  point,  Is  not  for  0ie  purpose  of  showing 
that  lie  was  entitled  to  free  passage,  or  In 
Act  to  paaage  at  all,  but  to  show  that  from 
the  contract  and  the  conduct  of  the  oom- 
pany'B  agents  he  had  a  reasonable  and  well- 
Kromded  right  to  beUere  that  he  was  en- 
titted  to  passage  on  that  particular  train; 
that  he  acted  In  good  faith ;  and  that  under 
the  drcnmstances.  If  he  did  not  in  fact  hare 
■ndi  li^t,  it  was  the  duty  of  the  company  to 
»  Infozm  Um,  wtdOi  was  not  d<me.  We 
fldiik  that,  assnming  that  the  ocmtract  did 
not  entltis  plaintiff  to  free  passage,  this  train 
did  not  ordtnarlly  carry  passengers,  and 
that  the  conductor  was  without  authority  to 
igne  to  his  passage,  yet  that  under  the  dr- 
cnmstances Om  plaintiff  had  the  rl^t  to, 
Ind  It  was  iterfectly  reasmable  for  him  to 
136  P^U 


suppose  that  the  conductor  was  acting  within 
his  powers  and  within  the  general  scope  of 
his  employment  In  other  words,  that  it  was 
within  the  annrent  authority  of  the  conduc- 
tor of  the  train  to  allow  plalntlfl  to  ride 
thereon  and  tiheret^  to  create  the  relation  of 
passenger  and  carrier  between  him  and  the 
company.  This  case  rests  on  the  apparent 
or  implied  autbotity  of  defendants  agent  in 
accQtting  him  as  a  passengw  and  the  good 
fidth  of  the  plaintiff  In  becoming  such. 

[I]  Of  course  an  Intruder  or  trespasser,  or 
one  who  snrreptitlonsly,  fraudulently,  or  de- 
ceitfully gains  his  pr^Kuce  on  a  train,  cannot 
thereby  liecome  a  passenger.  Nor  can  he 
become  such  through  collusion  or  illegal  con- 
trivance with  the  train  crew,  but  none  of 
these  things  are  even  claimed  here  There  is 
an  abundance  of  authorltieB  In  auroort  of  the 
view  stated  above.  Wfaitebead  v.  St  L.,  I. 
M.  &  S.  R.  Co.,  99  Mk>.  263.  U  S.  W.  7S1,  6 
L.  R.  A.  409,  and  cases  dted;  Lucas  t.  U. 
&  St  P.  R.  Co.,  33  Wis.  41,  14  Am.  Rep.  736; 
Alabama  O.  S.  R.  Co.  t.  Yart)rougb.  8S  Ala. 
238,  3  South.  447,  3  Am.  St  Rep.  Ti5;  Lake 
Shore  A  M.  S.  R.  R.  Co.  t.  Brown,  123  111. 
162. 14  N.  E.  197,  6  Am.  St  Rep.  510;  Everett 
V.  Oregon,  S.  Ia  &  U.  N.  R.  Co.,  9  Utah,  340, 
34  Pac.  280;  Schuyler  v.  Sontbem  Pac.  Co., 
37  Utah,  612.  100  Pa&  1026;  Simmons  T. 
Oregon  R.  R.  Co.,  41  Or.  161.  69  Pac  440. 
1022;  Pltzglbbon  v.  Chi.  &  N.  W.  R  Co.,  119 
Iowa.  261,  93  N.  W.  276;  Spence  r.  Chi.  R.  R. 
Co.,  117  Iowa,  1,  90  N.  W.  346;  Denlson  A  S. 
R  R.  Co.  V.  Johnston,  36  Tex.  Civ.  App,  115, 
81  S.  W.  780;  St  Joseph  &  W.  R.  Co.  v. 
Wheeler.  35  Kan.  185,  10  Pac.  461;  CbL,  K. 
&  W.  R.  Co.  T.  Frazer,  55  Kan.  682,  40  Pac 
928. 

[I]  2.  The  Jury  found  under  the  evidence 
that  the  settlement  pleaded  in  defense  had 
been  obtained  by  Improper  means  at  a  time 
when,  by  reason  of  plaintiff's  Injuries,  and 
the  shock  occasioned  by  the  wiwA,  and  the 
sl^t  and  drcumstances  thereof,  plaintiff  was 
not  mentally  competent  to  contract  relative 
to  so  Important  a  matter.  On  the  question 
of  the  settlement  and  plalntlirs  mental  con- 
dition at  and  following  his  Injuries,  numer- 
ous witnesses,  Indudlng  a  number  of  ex- 
perts, have  testified.  This  evidence  fills  near- 
ly 100  pages  of  the  record.  The  plaintiff's 
version  of  the  facts  which  led  up  to  his  sign- 
ing the  rdease  Is  that  the  agent  tried  to  set- 
tle with  him  for  the  probable  damages  to 
his  horse,  and  he  told  the  ^ent  he  did  not 
know  that  the  horse  was  in  any  way  dam- 
aged. That  the  agent  then  asked  him  if  he 
was  Injured,  and  be  thought  at  the  time  and 
told  the  agent  he  was  not  hurt  suffldeaitly 
to  amount  to  any  damage  That  the  agent 
then  told  him  as  he  had  lost  a  great  deal 
of  time  in  the  wreck,  and  had  been  of  service 
to  the  company  In  looking  out  for  trains 
and  otherwlBe,  Uut  the  company  would  re- 
munerate him  for  these  things  and  handed 
him  a  folded  piece  of  pap«  with  two  or 
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three  lines  of  writing  be  had  put  on  It  and 
told  him  to  sign  It  and  be  would  have  the 
agent  at  Oklahoma  City  pay  him  520  when- 
ever be  called  for  it  The  plaintiff  said  he 
told  the  agent  he  was  not  damaged  or  in- 
jured and  made  no  charge  for  what  assis- 
tance he  had  rendered,  bat  if  they  wanted  to 
give  him  $20  he  had  no  objection.  This  was 
all  denied  by  the  claim  agent  This  all  oc- 
curred at  the  wreck  in  a  short  time  after  It 
ha^ned.  When  plaintiff  arrived  in  Okla- 
homa GII7  that  erenlng  be  immediately  was 
seen  by  a  phystdan,  and  during  the  next 
several  months  he  had  the  services  of  at 
least  five  different  physicians.  One  of  the 
^ysldana,  who  roomed  next  door  to  plaintiff, 
saw  and  examined  him  about  7:30  of  the  day 
of  the  Injury  and  treated  him  continuously 
icbr  some  weeks,  after  detailing  his  condition 
as  to  physical  wounds,  his  mental  and  nerv- 
ous condition  in  a  few  hours  after  the  Injury, 
and  for  weeks  ttaereafCer,  stated  as  an  expert 
that  these  facts,  taken  In  connection  with 
what  occurred  at  tbe  wreck,  ^wed  that  the 
plaintiff  was  not  mentally  normal  or  com- 
petent to  understand  and  appreciate  the  na- 
ture and  consequences  of  the  release  con- 
tract he  signed.  That  he  was  not  oompe* 
tent  to  contract.  Upon  hypothetical  quee- 
tions  b^ng  asked,  two  or  three  other  physl-- 
cians  corroborated  this  view.  Some  of  the 
experts  for  the  defense  contradicted  it. 
There  was  aa  much  evidence  on  one  idde  as 
on  tbe  other.  It  was  for  the  Jury  to  decide 
the  matter.  The  jury  had  the  right  to  con^ 
sider  all  the  drcumstanceii  surrounding  this 
settiement;  the  Inslgniflcant  amount  agreed 
upon  (nothing  was  ever  accepted  by  him 
although  offered);  tbe  condition  of  plalntifTs 
physical  Injuries  at  the  time,  and  they  were 
by  no  means  unimportant;  his  nervous  state 
in  the  presence  of  a  bad  wreck  with  wounded 
men  about  him,  one  of  whom  was  pinioned 
under  the  engine  and  whom  plaintiff  tried  to 
get  out  but  was  unable  to  assist  The  fact 
that  although  badly  bruised  with  contusions 
on  his  person,  he  confldently  maintained  that 
he  was  not  hurt  and  continued  for  days  to 
so  claim,  even  to  his  physician,  who  states 
that  at  that  time  he  was  in  a  serious  con- 
dition. All  these  circumstances  lend  strength 
to  the  testimony  of  the  medical  men  that 
at  the  scene  of  the  wreck,  and  for  some  time 
afterwards,  he  did  not  have  the  normal 
sound  use  of  his  mind.  There  is  no  doubt 
in  our  mluds  but  that  the  Jury  was  justified 
in  avoiding  the  release.  The  case  of  St.  Ll  & 
S.  F.  Ry.  Co.  T.  Richards,  23  Okl.  256,  102 
Pac.  92,  23  L.  B.  A.  (N.  S.)  1032,  In  some 
of  Its  pbases  is  in  point  A,  T.  &  S.  F.  Ry. 
Co.  V.  Peck,  79  Kan.  418,  100  Pac.  C4. 

[  7]  The  Instructions  on  this  point  are  com- 
plained of,  but  they  are  substantially  correct 
The  Jury  were  told  that  If  the  release  was 
obtained  while  tiie  plaintiff  was  suffering 
from  such  nervous  shock,  he  did  not  under- 


stand or  comprehend  its  purport  or  meaning. 
Or,  if  obtained  through  the  false  and  fraud- 
ulent representation  of  the  claim  agent,  plain- 
tiff relying  thereon,  that  in  eUher  event  it 
was  not  binding.  The  phraseology  might 
be  improved,  but  they  were  not  improper  In 
the  meaning  conveyed  to  the  Jury  under  the 
fiicts  of  the  case. 

[I]  S.  Complaint  is  made  that  photx^craplw 
were  admitted  In  evidence,  showing  the  de- 
railed train,  overturned  engine,  and  broken 
cars  and  the  derailed  car  ot  stone  in  front  of 
the  engine.  The  evidence  ahows  the  pic- 
tures to  be  correct  reproductions  of  the  situa- 
tion, taken  the  same  day  of  the  wreck  and 
while  the  conditions  thereof  remained  un- 
changed. There  was  no  error  in  admitting 
the  evidence.  It  was  proper  to  prove  what 
the  pictures  show,  and  they  afforded  very 
convincing  proof  of  the  same.  St  Lb  &  S.  F. 
Ry.  Ga  v.  Dale,  128  Pac  137. 

4.  What  we  have  said  on  the  first  brandb 
of  the  case  riders  it  nnnecessary  to  dis- 
cuss the  refusal  of  the  court  to  admit  in  evi- 
dence rules  of  the  company,  showing  that  the 
conductor  violated  bis  dut7  in  permitting 
plaintiff  to  ride,  and  other  evidence  of  the 
same  general  Import 

6.  The  complaint  that  counsel  in  his  argu- 
ment to  the  Jury  commenced  to  exfdaln  the 
peculiar  amount  sued  for  by  saying  that  the 
federal  court  conld  have  taken  Jurisdiction 
If  It  was  greater  has  some  merit  Oounsel 
should  stay  within  the  record  espedally  In 
important  cases,  but  there  doee  not  seem  to 
have  been  any  Improper  motlTe,  and  it  evi^ 
dently  had  no  effect  one  way  or  the  other. 

6.  Nor  \nB  the  verdict  ezcesslvew  O^iere 
was  proof  that  «500  had  been  expended  for 
medical  care;  at  least  Z^k  months*  total 
loss  of  time ;  that  previously  plaintiff  earned 
from  9300  to  fSOO  per  numth  in  his  proteesion 
of  dentistry;  that  his  aUUty  to  follow  his 
profession  bad  been  practically  dratroyed. 
All  this,  saying  nothing  ot  pain  and  suffer- 
ing, leads  us  to  hold  that  no  Just  complaint 
can  be  oiade  as  to  the  amount  of  the  vodict. 

There  are  other  minor  points  urged  In  the 
brief,  but,  while  we  will  not  take  them  up 
categorically  and  conedder  them,  ttmy  have  all 
had  careful  attention  and  are  thought  to  be 
InsutBdoit  to  reverse  the  case  and  not  of  suffi- 
cient general  Importance  to  the  profess! on  aa 
to  justify  extended  discussion. 

The  Judgment  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whola 


EBBBLB  et  aL  V.  DRBNNAN  et  aL 
(Suprune  Court  of  Oklahoma.    Dee.  1912. 
On  Rehearing  Nov.  4.  1913.) 

(Syllabut  by  thv  Court.) 

1.  AFFBAX.  and  ESBOB  (i  1017*K-REFIUK<a 
(I  CI*)— P»OCEEDINae— KBPOBT— EFracT. 
Under  sectfon  2812,  Comp.  Laws  1909.  a 
trial  before  a  referee  Is  conducted  In  the  same 
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mumer  as  a  trial  by  the  coart,  and  when  he 
is  to  report  the  facta  hii  report  baa  the  effect 

of  a  special  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  IMt  ||  8911.  {©61.  Sftfe-iOOB: 
Dee.  Dif.  I  1017;^  Refewnce.  Cent  Di|.  H 

2.  IfSGHAinOS*  lilBNS   (|  72^ — OOMTEACT  — 

Agent  ow  Owhbb. 

Section  6161,  Ccnnp.  Laws  1909,  reqoirea 
that  the  labor  or  material  for  which  a  ben  is 
claimed  moat  be  furnished  ander  a  contract 
with  the  owner  of  the  land,  hat  a  contract  made 
through  the  agency  of  one  who  is  authorized 
to  represent  the  owner,  or  whose  acts  are  fully 
ratified  by  the  owner  wkh  foil  knowledge  of 
all  the  facts,  ia  the  contract  of  the  owner  of 
the  land,  within  the  meaning  of  the  statute. 

(Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  |  86;  Dec.  Dig.  |  72.»] 

3.  Pabtixb  (I  84*) — DsfSfn>— WAins  aw  Ob- 
ncTion. 

It  la  wen  settled  that  a  defect  of  parties 
moat  be  taken  adrantace  of  by  demurrer  if  the 
defect  appears  upon  the  face  of  the  pleading, 
otherwise  by  an  answer,  and  if  aach  objection 
is  not  made  by  way  of  demurrer  or  answer,  then 
tlie  dettet  ia  deemed  to  be  waived. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  U  134-142,  171;  Dec  Dig.  |  84.*] 

4.  Hkchanigs'  Liens  (I  94*>— Bight  to  Lien 

— SUBCONTRACTOBS. 

Where  the  referee  finda  upon  auffident  evi- 
dence that  certain  materialmen  and  laborera  fur- 
niahed  material  and  performed  labor  which  was 
used  for  the  constmctlon  of  a  hnilding  nnder 
a  contract  with  the  .contractor,  such  material- 
men and  laborers  are  entitled  to  obtain  a  lien 
upon  the  land  whereon  auch  building  ia  erected, 
in  accordance  with  the  provfsiona  of  section 
6153,  Comp.  Lawa  1900. 

[Ed.  Note.— For  other  cases,  aee  Mechanics' 
Uens,  Gent  Dig.  }  126;  DeTblg.  I  94.*] 

5l  Appeal  and  Bbbob  (|  757*)— Psbsenta- 
nos  FOB  Review — SurFicixnor. 

The  Supreme  Court  will  not  pass  upon  aa- 
signmeots  of  error  bas^  upon  the  action  of  the 
coart  below  la  anataining  a  demurrer  to  a  plead- 
ing, where  the  party  complaining  fails  to  com- 
ply with  that  part  of  conrt  rule  No.  25  (95  Pac 
viii)  which  reauirea  him  to  set  forth  the  mate- 
rial parts  of  the  pleading  opon  which  he  reliea, 
together  with  snch  other  statements  from  the 
record  as  are  necessary  to  a  full  understanding 
of  the  qaestiona  presented  to  this  court  for  deci- 
rioOj  so  that  no  examination  of  the  record  itself 
need  be  made  In  tlds  court 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  fi  3092 ;  Dec.  Dig.  |  757.*] 

6.  HscB&Nics'  Liens  <|  6*>— CoNSTBUonoN 
or  Statdte. 

The  provisions  of  the  mechanics'  lien  law 
ibonld  be  interpreted  so  as  to  carry  out  the 
object  had  in  view  by  the  Legislature  In  enact- 
ias  it  namely,  the  security  of  the  elasses  of 
penoDs  named  in  4be  act,  upon  its  provisions 
b«ax  in  good  faiUi  substantially  complied  with 
OD  their  part 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
lietia.  Cent  Dig.  U  8,  6 ;  Dec.  Dig.  i  &.•] 

7.  Uecbanics'  Liens  ({  141*)— Statehent  or 

UBNS— StTFFICIBNCrr. 

Where  materiala  are  furnished  by  a  sab- 
nmtraetor  to  a  firm  of  building  contractors  com- 
posed of  K.  &  S.,  for  the  erection  of  a  boild- 
iBR,  and  tn  his  statement  for  a  Uen  such  sub- 
Mattactor  namea  K.  as  the  person  witJi  whom 
he  dealt  as  the  contractor,  and  where  there  is 
DotUng  to  indicate  that  the  owner  of  the  land 
"Iwieon  tiie  building  was  erected  was  misled 


or  injured  by  the  failure  of  the  subcontractor 
to  correctly  state  the  name  of  the  contractors, 
such  subcontractor's  lien  will  not  be  declared 
invalid  by  cause  of  such  error. 

[Ed.  Note.— For  other  casea.  sea  Mechanics' 
Idens,  Cent  Dig.  ||  243-245;  Dec.  Dig.  i 
141.*] 

On  Rehearing. 

8.  Mechanics*  Libhs  (|  263*)— Fobeclosubb 
— Pabties. 

Under  the  provisions  of  section  6156.  Comp. 
Lawa  1909,  where  an  action  ia  brought  by  a 
Bubcootractor  or  materialman  to  enforce  a  lien 
against  the  propertv  of  the  owner,  the  original 
contractor  is  an  indispensat>le  party  thereto. 

[Ed.  Note.— For  other  casea,  see  Mechanics* 
Liens,  Cent  Dig.  U  471-481;  Dec  Dig.  | 
268.*] 

9.  Bankbuptoy  n  21S*)— Meohaniob*  Lien&- 

FOBEOLOflUEK— FABHEa— TEUBTEB  IN  BANK- 
BimCT. 

Where,  however,  in  auch  case  the  original 
contractor  during  the  construction  of  a  building 
Is  adjudged  a  bankrupt  the  bankruptcy  trustee 
aboufd  be  made  a  -  party  defendant  in-  actions 
by  subcontractors  or  materialmen,  and  the  un- 
enforceable judgment  taken  against  him  made 
the  basis  upon  which  the  liens  claimed  against 
the  proper^  are  predicated. 

[Bd..  Note.— For  other  casea  see  Baokruptcy, 
Gent  Dig.  U  824-826;  D<KrDig.  I  216.*] 

ID.  BaNKBCPTOT  (I  216*)  —  FoBXOLOSnBB' 

Bankbvptct  or  Pbincxpal  Oontbactob- 
Effect. 

Where  on  the  constmctlon  of  a  buUdlng 
the  principal  contractor  becomes  a  baukrapt 
and  the  owner  requests  or  consents  to  an  order 
of  the  bankruptcy  court  directing  the  receiver 
or  trustee  of  such  contractor  to  complete  bis 
contract,  and  such  order  ia  made,  the  mere  fact 
of  bankruptcy  of  the  original  contractor  wUl 
not  preclude  recovery  against  the  owner,  of  the 
enforcement  of  a  lien  against  the  property  for 
services  rendered  or  materiala  furmshed  within 
the  scope  of  the  contract 

[Ed.  Note.— For  other  cases,  aee  Bankruptcy, 
Cent  Di^.  H  324r-S26;  Dec.  Dig.  {  215.*1 
11.  Apfbax.  and  Ebrob  (S  1178*)— Dispobi- 
TioN  OF  Cause:— Fobeclosube  or  Mechan- 
ics' Lien. 

On  an  action  brought  to  enforce  against  the 
property  Uena  claimed  by  subcontractora  and 
materialmen,  and  the  original  contractor  is  not 
made  a  party,  the  judgment  will  not  be  reversed 
and  rendered,  but  the  case  will  be  remanded  to 
allow  auch  original  contractor  to  be  made  a 
party,  and  a  new  trial  granted  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4604^-4620;  Dec.  Dig.  | 
1178.*] 

Error  from  DlstrlcC  Courts  Oklahoma  Coun- 
ty; Wm.  M.  Bowles,  Special  Judge. 

Action  by  B.  H.  Drennan  against  Lena  L. 
Bberlo  and  oQien.  From  the  Judgment,  de- 
fendants Eberle  bring  error,  and  defendant 
Oklaboma  Brlc^  Company  files  croaa-petltion 
in  error.  •  Remanded  on  rehearing. 

John  S.  Hunter,  of  Oklahoma  City,  for 
plaintiffs  in  error.  Barwell,  Crockett  & 
Johnson,  of  Oklahoma  City,  for  Oklahonia 
Brick  Company.  O.  C.  Black,  of  Oklahoma 
aty.  and  H.  T.  Thompson,  of  Brltton,  for  H. 
Y.  Thompson,  trustee. 

KANE,  J.  This  was  a  suit  to  foreclose  a 
me<^nic'B  Uen,  commenced  by  the  defradant 
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In  error,  R.  H.  Drennan,  who  was  plaintiff  be- 
low, against  Lena  L.  Eberle  and  John  M. 
Bberle,  In  whlcft  the  other  defendants  In  er- 
ror and  ttie  cross-petltloDer,  the  Oklahoma 
Brick  Company,  were  made  defendants.  A 
referee  made  findings  of  fact  and  conduEdons 
of  law,  upon  which  there  wa?  a  decree  en- 
tered  in  faror  of  all  the  llenholding  defend- 
ants, except  the  Oklahoma  Brick  Company 
(and  a  few  other  claimants  who  did  not  ap- 
peal), whereupon  Lena  L.  Eberle  and  John  M, 
Bberle,  plaintiffs  In  error,  commenced  this 
proceeding  in  error,  to  reverse  the  decree  of 
the  seTeral  Uenholders,  and  the  brick  company 
appealed  from  the  action  ot  the  court  In  re- 
fusing to  allow  Its  lien. 

It  seems:  That  on  the  7th  day  of  July, 
1906,  Robert  Krnger  and  John  M.  Eberle 
signed  a  written  contract  in  their  own  name, 
by  the  terms  of  which  Kruger  was  to  erect 
and  complete  a  brick  business  house  for  Eber- 
le on  certain  lots,  which,  it  afterwards  de- 
veloped, belonged  to  Eberle's  wife.  In  pursu- 
ance to  said  contract,  said  Kruger,  together 
with  one  Henty  Sesslng,  proceeded  to  erect 
the  house  upon  said  lots,  and  it  was  in  fur- 
nishing materials  to  Kruger  on  this  contract 
the  liens  sought  to  be  foreclosed  arose.  That 
on  the  19th  day  of  December,  1900,  and  be- 
fore the  completion  of  said  building,  Robt 
Krager  filed  hla  Toluntary  petition  in  bank- 
ruptcy, and  was  on  the  same  day  adjudged 
a  bankrupt,  and  Robt  Eacock  was  duly  ap- 
pointed receiver  for  the  bankrupt  estate,  and 
the  proceedings  In  bankruptcy  were  then  and 
there  duly  referred  to  the  referee  in  bankrupt- 
cy for  final  settlement  Thereafter  the  defend- 
ants in  error  filed  with  the  clerk  of  the  dis- 
trict court  their  several  mechanics*  lien 
statements  against  the  property  in  contro- 
versy, and  about  the  same  time  they  each 
filed  with  the  court  of  bankruptcy  their  mon- 
ey demand  and  claim  against  the  estate  of 
Robt  Kroger,  baidcrupt,  covering  the  same 
Items  and  subJectAiatter,  and  in  like  amount 
as  sQt  forth  in  tfatir  several  mechanics*  lien 
statemoits,  except  they  did  not  plead  th^ 
dalm  for  a  mechanic's  lien  In  the  bankrupt- 
cy court  Each  of  the  claims  thus  filed  were 
approved  In  favor  of  the  dalmants,  and  Judg- 
ment rendered  thereon  against  the  estate  of 
Robt  Kruger.  Thereafter  Mr.  Drennan  com- 
menced this  action,  sb  aforesaid,  making  the 
Bberles  the  tmstee  In  bankrupt<7i  uid  all 
the  other  lien  claimants  parties  defendant 

The  contenttong  of  plaintiffs  In  error  are 
indicated  by  the  following  propositions  In  the 
form  of  questions  quoted  from  the  brief  of 
their  counsel:  "(1)  Can  a  mechanic's  lien  be 
had,  or  maintained,  where  the  contract  for 
the  improvement  of  a  tract  or  piece  of  land 
is  not  made  with  the  owner?  (2)  Can  a  sub- 
contractor or  materialman  or  workman  bring 
an  action  and  foreclose  his  mechanic's  Hen 
against  the  owners  of  property,  where  there 
Is  no  privity  of  contract  between  the  owner 
and  such  subcontractor  or  materialman  or 


workman,  without  nuking  the  original  con- 
tractor, or  his  personal  representative,  a  par- 
ty to  such  action,  and  procure  first  a  person- 
al, judgment  against  the  original  contractor? 
(8)  Were  any  of  the  mechanic's  11^  claimants 
in  this  case  subcontractors  or  materialmen 
that  come  within  the  terms  of  our  statute?** 

[1]  The  referee  found,  and  his  findings  are 
entitled  to  the  same  weight  as  the  special 
verdict  of  a  Jury,  that  John  M.  Eberle  and 
Lena  El>erle  were  husband  and  wife,  and  that 
the  title  to  the  property  described  was  In 
Lena  Eberle ;  that  whilst  the  title  to  the  land 
In  anestlon  was  in  Lena  Et>erle,  and  the  con- 
tract for  the  building  was  signed  by  John  M. 
Eberle,  yet  he  was  acting  as  the  agent  of  the 
wife  In  Ills  transactions  with  Kruger,  and  all 
his  actions  were  ratified  by  his  wife,  with  full 
knowledge  of  all  that  had  been  done.  As 
this  finding  is  amply  supported  by  the  evi- 
dence. It  disposes  of  the  first  contention  of 
plaintiffs  in  error. 

[2]  It  Is  true,  as  contended  by  counsel,  that 
the  statute  (section  6151,  Comp.  Laws,  1909) 
requires  that  the  labor  or  material  for  which 
a  lien  is  claimed  must  be  furnished  under  a 
contract  with  the  owner  of  the  land,  but  a 
contract  made  through  the  agency  of  one  who 
is  authorized  to  represent  the  owner,  or  whose 
acts  are  fuUy  ratified  by  the  owner  with  full 
knowledge  of  all  the  facts,  is  the  contract  of 
the  owner  of  the  land  within  the  meaning  of 
the  statute. 

[S]  On  the  second  i)ropo8ltion,  the  referee 
found  that,  the  claims  having  been^adjndicat- 
ed  and  allowed  in  the  bankruptcy  .court, 
the  trustee  being  a  party  to  this  action,  and  a 
general  prayer  for  relief  being  aaked^  the  prin- 
cipal obligor  is  suffldently  a  party  to  this  ac- 
tion to  entitle  the  parties  otherwise  entitled 
ttiereto  to  a  foreclosure.  No  authorities  are 
cited  In  support  of  this  proportion  by  coun- 
sel fbr  any  of  the  parties.  Counsel  for 
plaintiffs  in  error  dtes  some  anthorltlea  to 
the  effect  that  an  original  contractor  is  a 
necessary  and  Indispensable  party  to  an  ac- 
tion to  foreclose  a  mechanic's  lien  by  a  sub- 
contractor. FhllllpB  on  Mechanics'  Uens,  { 
395,  p.  643;  Rockel  on  Mechanio^  Uens,  1 
229,  p.  553 ;  O'Brien  v.  Gooding  et  aL.  IM 
IIL  466,  62  N.  B.  898  ;  27  Oyc.  435.  Those 
cases  differ  from  the  one  at  bar,  however.  In 
that  there  was  no  trustee  in  bankruptcy  In 
them  who  was  made  a  party  to  the  fore- 
closure proceedings.  Whatever  may  be  said 
upon  the  merits  of  the  foregoing  contention 
or  the  correctness  of  the  referee*s  conclusion, 
the  second  contention  of  the  plaintiffs  in  error 
must  be  decided  against  them  on  another 
ground.  It  is  well  settled  that  a  defect  of 
parties  must  be  taken  advantage  of  by  de- 
murrer if  the  defect  appears  upon  the  face 
of  the  pleading,  otherwise  by  an  answer, 
and  If  such  objection  is  not  made  by  way  of 
demurrer  or  answer,  then  the  defect  is 
deemed  to  be  waived.  Wyman  v  Herard, 
9  Okl.  36, 09  Pac.  1009;  Miller  et  aL  r.  Camp. 
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bdl,  etc  Oo^  13  OkL  76.  74  Pac.  007;  Gal- 
tertson  r.  Mann,  80  Okl.  249,  120  Pac.  918. 
The  plalntUtB  in  error,  luring  fiOled  to 
nlse  tbia  aneatKm  In  any  ct  ttuii  pleadings, 
an  prednded  from  raisding  it  at  this  time. 

[4]  On  the  tUrd  proposition  tbe  referee 
foond  tliat  tbe  snccesffiCol  Ueoholders  for- 
nlsbed  tbe  material  and  performed  the  labor 
wblch  waa  naed  In  tbe  c<»i8trDCtlon  of  said 
bnildlDg  under  craitracts  tritfa  Kro^r,  tbe 
contractor.  Th6  statute  (section  0168,  Gomp. 
Lanrs  190^  prorldee  tliat:  "Any  person 
vbo  staali  fnnd^  any  snch  material  or  per- 
form Bocib  labor  under  a  sabeontract  with 
the  contractor,  or  as  an  artisan  or  day- 
laborer  in  Oie  employ  of  Bnch  contractor, 
may  obtain  a  lien.  •  •  • "  There  is  no 
contention  that  tbe  finding  of  tlie  referee  la 
sot  based  upon  snffidoit  evidence.  It  seems 
to  ns  that  viuSet  that  Aiding  the  materialmen 
and  laborers  embraced  Uierein  were  entitled 
to  a  lien. 

[II  There  la  another  aasignment  of  error, 
to  tbe  effect  that  the  court  erred  in  austain- 
iDg  a  demurrer  to  the  first,  third,. and  fourth 
eooati  of  tlie  plea  and  answer,  filed  by  these 
MalntUEi  in  enot  to  the  amended  petition, 
and  several  cross-petittonB  In  the  district 
conrt  As  counsel  has  not  compUed  with  |ule 
25  of  tbis  court  in  that  be  has  not  set  forth 
tbe  material  parts  of  the  pleadings  to  which 
the  demurrer  was  sustained,  together  with 
such  other  statements  of  the  record  as  are 
necessary  to  a  full  understanding  of  tbe  ques- 
tlona  presented  to  this  court  for  decision,  so 
that  DO  examination  of  tlie  record  Itself  need 
be  made  in  tbis  court,  we  will  not  pass  upon 
this  assignment 

[I,  7]  Tbe  finding  of  tbe  referee  In  relation 
to  the  claim  of  the  Oklahoma  Brick  Company 
was  set  aside  by  the  court,  and  a  new  finding 
of  fact  by  Uie  court  was  substituted  there- 
by, as  follows:  "That  tbe  Oklahoma  Brick 
Companr  furnished  the  material,  conslstlog 
of  bulldli^  brick  for  use  In  tbe  erection  of 
the  building  in  controversy  herein,  to  N.  E. 
Sessing  and  Bobt  Kmger,  a  partnership  com- 
posed of  Bobt  Kruger  and  N.  B.  Besslng; 
tliat  said  brick  were  all  used  In  the  erection 
of  said  building,  but  that,  the  same  having 
been  furnished  to  the  said  firm  of  Sessing 
k  Kruger,  the  said  Oklahoma  Brick  Com- 
pany is  not  entitled  to  any  lien  on  said  bulldr 
lag;  that  there  remains  due  and  unpaid  on 
said  account  the  sum  of  $228.56." 

On  the  authority  of  First  National  Bank 
of  Shawnee  v.  Oklahoma  National  Bank  of 
Shawnee,  29  Okl.  4U.  118  Pac.  674,  tbe  crosa- 
petltioner  contenda  that  tbe  court  below  was 
wltbont  autborl^  to  reject  the  findings  of 
ttie  referee  and  substltate  findings  of  its  own. 
Without  passing  upon  that  question,  it  seems 
to  ns  the  court  drew  an  erroneous  conclu- 
sloD  of  law  from  the  facts  found  by  It  It 
Is  true  that  there  is  some  evidence  In  the 
record  tending  to  support  the  findings  of  the 
coort  that  Kmger  and  Sessing  were  partners 


in  so  fiar  as  the  bilckwork  of  the  building 
under  construction  was  concerned;  but,  it 
being  admitted  that  the  brick  company  fur- 
nished the  material  for  use  in  the  buildlog 
in  controversy  under  a  contract  with  Kruger, 
a  member  of  the  firm,  the  fact  that  Eruger 
and  Sessing  wwe  partners  would  not  deprive 
the  dalmant  of  Its  lien  m«;ely  because  its 
statement  named  Kruger  alone  as  the  person 
to  whom  the  materials  were  famished.  The 
purpose  of  the  mecdMnlc'B  lien  law  Is  to  af- 
ford security  to  a  dedgnated  dass  of  persons. 
The  statute  provides  the  proce&urB  to  be  fol- 
lowed in  order  to  come  vrlthin  Uie  inovlslons 
of  the  law,  and  if  one  of  that  class  furnishes 
matezlal  wblch  is  actually  used  In  the  con< 
stmctlon  of  a  building,  and  subsequoitly 
compiles  with  the  provisions  of  the  law  rela- 
tive to  the  procedure  necessary  to  establish 
a  Uen,  he  sbmild  not  be  divested  of  hla  rl^t 
by  reason  of  his  failure  to  state  with  pre- 
dslon  the  party  to  whom  the  material  was 
furnished.  This  la  particnlariy  true  where 
it  is  not  made  to  appear  that  the  party 
against  whose  propwty  Oie  lien  Is  claimed 
has  been  injured  by  reason  of  any  such  tedi- 
nlcal  defect  The  essential  fact  to  be  set  out 
in  the  lien  statement  is  that  certain  materi- 
als were  furnished  which  were  actually  used 
In  tbe  construction  of  tiie  bulldiiv  <m  certain 
described  premisea  Tbe  purpose  of  naming 
tbe  contractor  in  such  statement  is  apparent- 
ly to  apprise  tbe  owner  under  what  author- 
ity tbe  material  was  furnished,  and  thereby 
afford  him  protection  as  to  payments  to  be 
made  to  tbe  contractor,  and  unless  the  owner 
has  been  misled  to  his  injury  by  reason  of 
the  erroneous  designation  of  the  parties  by 
whom  the  materials  were  furnished,  such  a 
defect  Is  not  fataL 

In  Putnam  et  al.  v.  Ross  et  al..  46  Mo.  337, 
the  noUce  of  claim  stated  that  the  indebted- 
ness was  due  from  Ross  &  Shane,  contrac- 
tors. It  turned  out  that  the  claim  was 
against  Ross  alone,  his  former  partner.  Tbe 
owners  of  the  premises  insisted  that  the  er- 
ror in  the  notice  was  fatal  to  the  plaintiff's 
lien,  but  the  court  held:  "Tbe  defendants' 
view  seems  to  be  founded  upon  the  theory 
that  tbe  mechanic's  lien  enactment  is  in  dero- 
gation of  the  common  law,  and  that  Its  pro- 
visions are  therefore  to  be  construed  with  a 
rigid  strictness  against  those  who  seek  to 
avail  themselves  of  its  intended  benefits. 
There  may  be  decisions  wblch  lend  support 
to  that  theory,  bnt  the  better  opinion  Is  that 
the  provlaions  of  the  mechanic's  Hen  law 
should  be  Interpreted  so  as  to  carry  out  the 
object  had  in  view  by  the  Legislature  in 
enacting  it,  namely,  the  security  of  the 
classes  of  persons  named  In  the  act,  upon  Its 
provisions  being  In  good  faith  substantially 
compiled  with  on  their  part  It  has  become 
the  settled  policy  of  this  state,  as  in  most,  if 
not  all,  the  states,  to  secure  mechanics  and 
materialmen  by  giving  them  a  lien  upon  the 
property  they  have  contributed  to  improve  or 
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create.  Tbe  law  Itself  has  grown  up  from 
small  beglnniiigs  to  Its  present  unquestioned 
Importance.  And  the  whole  course  of  legis- 
lation on  the  subject  shows  that  It  has  been 
the  intention  of  the  Legislature  to  aToid  un- 
friendly strictness  and  mere  technicality. 
Tbe  spirit  and  purpose  of  the  law  is  to  do 
substantial  Justice  to  all  parties  who  may 
be  affected  by  its  provisions.  It  has  there- 
fore been  enacted  (Gen.  Stat  1865,  p.  911,  S 
19)  that  when  a  party  who  deals  with  tbe 
principal  contractor,  and  not  directly  with 
the  owner,  wishes  to  avail  himself  of  the 
boiefits  of  the  enactment,  be  shall  notify 
the  owner,  10  days  in  advance  of  filing  the 
lien,  of  his  purpose  to  do  so,  stating  in  the 
notice  the  amount  of  his  claim,  and  'from 
whom  it  is  due,'  The  plalotllfs  sought  to 
comply  with  that  requirement,  but  failed  to 
state  with  precision  who  was  their  debtor, 
giving  the  name  of  a  business  firm,  instead 
of  the  name  of  the  party  who  had  been  -the 
senior  member  of  that  firm.  He  gave  the 
name  of  his  real  debtor,  but  erroneously 
coupled  with  It  the  name  of  a  third  party 
who  was  not  liable.  Were  tha  defendants 
misled  to  their  Injury  by  tUs  mistake?  If 
so,  they  vn^t  not  to  saffer  In  consequence 
of  the  plaintUfs'  inadvertence.  Bnt  there  is 
no  probaMlity  that  tbey  wwe  banned  by  tbe 
error.  At  all  events,  it  is  not  to  be  bo  pre- 
sumed In  tbe  abeoice  of  evidence.  If  tbe  er- 
ror vTought  tbe  deftodants  any  barm,  it  can- 
not be  difflcnlt  for  them  to  show  It;  but  they 
aver  nothing  and  prove  nothing  in  that  di- 
rection. Thdr  objections  rest  on  purely  tech- 
nical and  overcrltlcal  grounds."  ' 

Substantially  the  same  conclusion  was 
reached  in  Tlbbetts  v.  Moore,  23  Cal.  208, 
where  It  was  held  that  a  notice  which  stated 
that  the  materials  were  furnished  to  "Moore 
&  Co."  was  sufficient,  although  the  materials 
were  in  fact  furnished  to  Moore  alone.  And 
Id  Hauptman  v.  Catlin,  8  £1.  D.  Smith  (N.  T. 
Com.  Pleas)  666,  where  it  was  held  that 
vrbetB  a  notice  stated  a  claim  against  A.  and 
B.,  his  wife,  upon  a  contract  with  A.  alone, 
and  the  contract  was  in  fact  made  by  the 
husband,  acting  merely  as  the  agent  of  bis 
wife,  the  notice  was  sufficient. 

The  Supreme  Court  of  Kansas  (First  Pres- 
byterian Church  of  Hutchinson  v.  Santy  et 
aL,  62  Kan.  462,  34  Pac.  974)  passed  upon 
the  same  question  in  a  case  somewhat  sim- 
ilar to  the  case  at  bar.  In  tliat  case  the 
materials  were  actually  furnished  .to  a  part- 
nership, but  in  the  lien  statement  the  sub- 
contractor named  only  the  individual  mem- 
ber vrltb  whom  he  dealt  as  the  contractor. 
In  discussing  the  question  now  under  con- 
sideration, Mr.  Justice  Allen,  says:  "In  tbe 
statement  filed  by  tbe  Hutchinson  Hardware 
Company,  the  trustees  are  named  as  the  own- 
ers of  the  building,  and  George  B.  Thomp- 
son, one  of  the  contractors,  alone  is  named 
as  the  contractor.  It  is  urged  that  this  la 
insufficiaitii   tbat  the  church  corporation 


should  have  been  named  as  the  owner,  and 
the  firm  name  of  Thompson,  Hanna  &  Co. 
should  have  been  given  as  the  contractors. 
Section  8,  art.  12,  of  tbe  Constitution  reads: 
Tbe  title  to  all  property  of  religious  corpora- 
tions shall  vest  In  trustees,  whose  election 
shall  be  by  the  members  of  such  corporation.* 
In  the  statement  five  persons  are  named  as 
trustees  of  tbe  First  Presbyterian  Church  of 
Hutchinson.  As  the  legal  title  to  the  prop- 
erty, under  the  constitutional  provision,  is 
vested  In  the  trustees,  and,  as  they  wvte 
named,  not  as  individuals,  but  as  trustees 
of  the  church  corporation,  tbe  statement  is 
clearly  sufficient  In  that  respecL  George 
Thompson,  one  of  the  firm  of  Thompson, 
Hanna  &  Co.,  Is  alone  named  as  the  con- 
tractor. It  appears  that  the  materials  fur- 
nished by  the  hardware  company  were  in 
fact  sold  and  charged  to  Thompson,  but  were 
so  sold  to  be  used  in  the  erection  of  the 
church  building,  and  the  items  charged  were 
entered  on  the  daybook  as  for  the  church. 
Thompson  alone  was  not  the  contractor,,  bnt 
he  was  the  head  of  the  firm  who  were  the 
contractors.  He,  in  fact,  bought  all  of  tbe 
hardware  from  the  company  for  the  purpose 
of  using  it  in  the  erection  of  the  building. 
It  was  so  used.  The  plaintiff  in  error  had 
tbeffuU  benefit  of  It,  and  unless  tbe  defend- 
ants in  error  have  failed  to  comply  substan- 
tially with  the  law,  they  should  be  protected 
In  their  lien.  The  objection  of  naming  the 
contractor  would  seem  to  be  to  apprise  tbe 
owner  and  other  persons  by  what  authority 
and  under  whom  the  subcontractor  claims 
a  right  to  his  lien.  Now,  it  might  happen, 
doubtless  often  does,  that  subcontractors  are 
not  Informed  as  to  the  names  of  aU  persons 
interested  in  the  original  contract  and  the 
firm  name  in  which  the  contract  Is  taken.  It 
would  not  be  just,  nor  does  the  spirit  of 
the  statute  require,  that  subcontractors 
should  be  defeated  of  tbeir  liens  if  they  make 
a  mistake  by  incorrectly  naming  the  origi- 
nal contractors,  where  the  name  Is  given  of 
the  contractor  with  whom  they  dealt,  and 
who  was,  in  fact,  in  charge  of  the  work  of 
erecting  the  building  as  a  contractor.  Tlb- 
betts V.  Moore,  28  CaL  208 ;  Davis  v.  Living- 
ston, 29  Cal.  283;  Putnam  v.  Boss,  46  Mo. 
337;  Brown  v.  Welch,  6  Hun  (N.  T.)  682." 

It  seems  to  us  that  under  the  foregoing 
authorities  the  court  should  have  allowed  the 
li^  of  the  Oklahoma  Brick  Company  upon 
its  own  findings  of  fftct  In  all  other  re- 
spects the  Judgment  of  the  court  below  is 
affirmed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  in  accordance 
with  tbe  views  herein  expressed.  All  tbe 
Justices  concur,  except  DUNN,  J^  absent 

On  Bebearlng: 

DUNN,  J.  [Ill  On  tbe  coming  down  of 
the  original  opinion  in  this  case  plaintiffs  in 
error  filed  their  petition  for  rehearing,  as  al- 
so did  H.  Y.  Thompson,  successor  of  W.  C. 
Pierce^  who  was  trustee  In  bankruptcy  for 
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Krnger,  fba  original  contractor.  It  is  In- 
sisted by  plaintiffs  in  error:  Flmt,  that  by 
and  ni  account  at  the  bankrnptcy  of  the  orig- 
inal eontractrar,  ttie  dalma  for  liens  againat 
the  property  ot  these  plalfattflb  In  error  on 
the  part  of  the  snbcontractorB  and  material- 
men wero  wiped  ont;  that  there  Is  bnt  one 
Mxt,  irtddt  is  the  debt  of  the  contractor,  and 
irtieu  thla  la  settled,  dtha  by  payment  or 
bankmptcy,  tSie  foundation  for  the  Uen  faila, 
and  to  aupport  thla  claim  cites  the  dase  of 
nke  Broa.  Lumber.  Ca  t.  Mitchell,  1^  Oa. 
67S,  64  8.  B.  9B8,  26  L.  R.  A.  (N.  &)  400,  and 
aome  other  cases  from  that  Jnrladletion. 
Conned  for  fb%  lien  dalmants  as  against  this 
contention  dtb,  among  othera,  the  following 
authorities:  In  re  Adam  Hnston,  7  Am. 
Bankr.  92;  Crane  Go.  t.  ftnythe,  4!t 
Hlae.  Hep.  338,  88  N.  Y.  Snpp.  711.  04  App. 
DlT.  68.  87  N.  T.  Snpp.  D17,  11  Am.  Bankr. 
Bep.  747;  Hatter  of  Orlasler,  186  Fed.  754, 
SO  C.  a  A.  406, 13  Am.  Bankr.  Bep.  SOS— to 
sopport  ttie  propoaltiott  that  an  adjudication 
of  bankmptcy  of  the  original  contractor  doea 
not  cat  off  the  right  of  a  snbcontractor  or 
nuitexlalman  to  file  and  ooforce  Us  lien 
against  the  owner*s  land,  and  In  our  judg- 
ment It  was  not  the  Intention  of  the  L^s- 
Ittare  In  its  paaaage  of  the  mechanic's  lien 
ict  to  proTlde  that  the  Insolvency  or  bank- 
ruptcy of  the  principal  contractor  ahould  de- 
feat the  claims  mentioned.  See,  also,  John 
P.  Eane  Co.  t.  Kinney  et  sL,  174  N.  T.  60, 
66  N.  B.  610.  It  is  true  secUon  61S6,  Comp. 
Lava  1009.  provides  that  the  original  eon- 
tractor  ahall  be  made  a  party  defendant  In 
all  auch  actions,  and  it  Is  further  true  that 
where  he  has  become  a  bankrupt  he  cannot 
be  sued  and  the  liability  enforced  posonal- 
ly  against  him,  but  tlie  very  purpose  of  the 
act  is  to  subject  the  prop^ty  of  the  owner 
to  the  payment  ot  the  debts  Incurred  by  the 
original  contractor  when  he  does  not  pay 
Vam  himself,  and  it  would  be  a  strange 
anomaly  if,  when  that  very  conation  arises 
and  the  original  contractor  availed  himself 
of  the  bankruptcy  statute,  the  law  which 
ma  made  to  protect  auch  of  his  creditors 
would  then,  when  needed  most,  wholly  falL 
When  the  ownet  be^ns  to  construct  his 
bolldli^  engages  his  contractor,  and  the  con- 
tracfaff  panoses  material  or  employs  lalwr- 
en;  Oi^  all  act  with  this  statute  in  view, 
and  wlUi  the  knowledge  on  the  part  of  all 
that  the  liability  of  the  original  contractor  to 
materialmen  and  laborers  within  the  scope 
of  hia  contract  may,  on  his  failure  to  meet 
It,  be  enforced  against  the  property.  Under 
tbe  authorittea;  the  death  of  the  orlglual  con- 
tractor wiU  not  defeat  such  claims,  and  hia 
ezeeator  or  admlnistratmr  is  properly  made 
a  party  to  the  proceeding.  Yemon,  Adm'r, 
r.  Harper  et  al..  79  Ohio  St  181,  86  N.  B. 
88^  20  L.  B.  A.  (N.  S.)  44.  And  we  cav  see 
no  reason  why  the  truatee  In  bankruptcy 
tt&ttA  not  Ittewlse  be  made  the  party  de- 
fendant Hence  we  conclude  and  agree  with 
emaaA  for  the  claimants  that  the  bankmptcy 


of  the  original  contractor  in  this  case  did 
not  wipe  out  the  right  to  the  Uen  of  the  ma- 
terlalmen  and  subcontractors. 

[t,  I]  But,  It  la  contended,  and  the  record 
disdoses,  that  although  nominally  mad6  a 
parly,  no  prayer  was  made  against  the  trus- 
tee, and  no  judgment  taken  establishing  the 
debt  of  the  BubcmitractorB  and  materialmen 
as  a  foundation  fbr  their  lien  against  the 
property  of  the  plaintiffs  in  emr,  and  this 
Ibllure  is  made  tike  ground  for  the  insist- 
ence of  tile  plalntifFa  In  error  that  the  action 
must  fan  and  the  liens  awarded  by  the 
judgment  of  tiie  trial  court  be  set  uilde  and 
its  judgment  reversed.  In  this  contention 
we  are  constrained  to*  concur. 

TbB  statute,  section  6156,  supra,  provides : 
"In  sudi  actions  all  persons  whose  Uens  are 
died  as  herein  provided,  snd  other  Incnm- 
brancea,  shall  be  made  parties;  and  Issues 
shall  be  made  and  trials  bad  as  in  other 
cases.  Where  such  action  is  brought  by  a 
subcontractor,  or  other  person  not  the  origi- 
nal contractor,  audi  original  contractor  shall 
be  made  a  party  defendant,  and  shall  at 
his  own  expense  defend  against  the  claim 
of  every  subcontractor,  or  other  i)erson 
claiming  a  lloi  under  this  act,  and  if  be 
falls  to  make  such  defense  the  owner  may 
make  the  same  at  the  expense  of  such  con- 
tractor; and  until  all  sudi  claims,  costs,  and 
ezpaiaes  are  finally  adjudicated,  and  defeat- 
ed or  satlsfled,  the  owner  shall  be  entitied 
to  retain  from  the  contractor  the  amount 
thereof,  and  such  costs  and  expenses  as  he 
may  be  required  to  pay:  Provided,  that  if 
the  sheriff  of  the  county  in  which  such  ac- 
tion la  pending  shall  nuke  return  that  he  is 
unable  to  find  auch  original  contractor,  the 
court  may  proceed  to  adjudicate  the  11^ 
upon  the  land  and  render  Judgment  to  en- 
force the  same  with  costs."  No  cont^tlon 
is  made  in  this  case  that  the  proviso  con- 
tained in  the  atatnte  existed,  and  hence 
the  terms  of  the  statute  are  before  ns.  While 
there  la  some  conflict  In  the  authorities  on 
the  proposition.  In  oar  judgment  the  great 
weight  of  them  makes  the  original  coatrac- 
tor  In  an  action  to  enforce  a  Uea  sudi  as 
in  thla  cas^  not  only  a  proper  and  neces- 
sary, bnt  indispensable,  party  to  the  pro- 
ceeding. Authorities,  supporting  in  full  or 
inferentially  and  eifMt  this  proposlUon,  may 
be  noted  aa  fbUows :  Alberti  v.  Moore  et  aL, 
20  Okl.  78,  93  Pae.  648,  14  L.  B.  A.  (N.  S.) 
1036;  Bmmet  et  al.  v.  Botary  Mill  Co.,  2 
Minn.  286  (ail.  24$);  Bstey  v.  Hallack  & 
Howard  Lumber  Go.  et  aL,  4  Colo.  App.  165, 
84  Pac.  1118;  Sayre-Newton  Lumber  Co.  v. 
Park  et  aL,  4  Colo.  App.  482,  86  Pac  445; 
Union  Pae.  By.  Ca  v.  Davidson,  21  Colo. 
^  39  Pac  lOEKS;  Stelnmann  et  al.  v.  Strimple 
et  al.,  20  Mo.  Appu  478;  Edward  McLnndie 
ft  Oo.  V.  Mount,  140  Ha  App.  660,  128  8.  W. 
966 ;  O'NeU  Lumber  Qo.  v.  Greflfet  et  aL,  164 
Mo.  App.  33,  138  S.  W.  118;  Wagner  v.  St. 
Peter's  Hospital,  82  Mont  206,  79  Pac  1054; 
Missonla  Mercantile  Ca  r.  O'Donnell  et  aL. 
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24  Mont  76.  00  Pac.  SM,  991;  Kerns  et  aL  t. 
Flynn,  Bl  MIcIl  573,  17  N.  W.  62;  Godfrey 
Lumber  Go.  v.  Kline,  160  Mich.  665,  125  N. 
W.  682;  Atiglr  v.  Warder  et  al.,  68  W.  Va. 
752,  70  S.  E.  719;  Flake  T.  Central  Hard- 
ware Oo.,  96  Miss.  838,  51  South.  461;  Tracy 
v.  Kerr,  47  Kan.  656,  28  Pac  707. 

The  Supreme  Court  of  Kansas  In  the  case 
last  dted,  after  quoting  the  foregoing  stat- 
ute, which  is  a  part  of  the  practice  act 
adopted  by  us,  speaking  on  this  subject  says : 
"The  language  is  so  plain,  the  command  that 
the  contractor  be  made  a  party  so  impera- 
tiTe^  that  .requirement  is  so  mandatory,  and 
the  result  of  a  failure  or  refusal  to  make 
him  a  party  is  so  specifically  stated,  tliat 
there  seems  to  be  no  fair  ground,  either  by 
construction  or  otherwise,  on  which  to  place 
approval  of  the  ruling  of  the  trial  court" 
Which  ruling  was  to  the  effect  that  he  was 
not  an  indispensable  party.  Dealing  far- 
ther with  the  same  subject,  it  is  said :  "It 
may  be  suggested  that  if  the  subcontractor, 
or  other  person  not  the  original  contractor, 
neglect  or  refuse  to  make  the  contractor  a 
party,  the  owner  may  do  so  on  his  own  mo- 
tion, and  while  it  is  probably  true  ttiat 
the  trial  court  would  permit  or  order  this 
to  be  done,  yet,  tbe  plain  command  of  the 
statute  Is  that  the  contractor  shall  be  made 
a  party,  and  we  think  it  is  primarily  the 
duty  of  the  party  InstLtutliic  such  an  action 
to  do  so." 

Speaking  to  this  same  point,  the  Colorado 
Oourt  of  Appeals  in  tbe  case  of  Estey  t. 
Hallack  &  Howard  Iiumber  Co.  et  al.,  supra, 
says:  "Davis  v.  Lumber  Co.,  2  Colo.  App. 
381  [31  Pac  187],  Is  conclusive  of  this  case. 
The  necessity  of  making  the  contractor  a 
party  is  carefully  examined  and  discussed 
fully.  The  court  said:  'It  has  been  often 
held  that  the  contractor  was  an  indispensa- 
ble party  to  the  action.  With  this  we  agree, 
and  adjudge  that  the  contractor  is  not  only 
a  proper,  but  a  necessary  and  indispensable, 
party,  against  whom  a  debt  must  be  estab- 
lished as  the  foundation  of  the  decree  for 
the  foreclosure  of  the  lien.'  This  conclusion 
is  well  sustained  by  authority.  See  Phillips 
on  Mech.  Liens,  S  397 ;  Yreeland  v.  Ellsworth 
et  al..  71  Iowa,  347  [32  N.  W.  374];  Kern  v. 
Flynn.  51  Mich.  573  [17  N.  W.  62];  Sinnick- 
son  V.  Lynch,  25  N.  J.  Law,  317;  Pennoyer  v. 
Xeff,  95  n.  S.  714  [24  L.  Ed.  565].  The  con- 
clusion ia  founded  on  principle  and  sound 
legal  logic.  No  privity  of  contract  exists 
between  tbe  owner  and  tbe  subcontractor; 
the  contractor  Is  the  primary  debtor ;  if  the 
amount  could  be  collected  from  him  there 
would  be  no  resulting  claim  against  the  prop- 
erty of  the  owner;  the  claim  against  the 
property  is  secondary,  ancillary.  Mot  only 
must  tbere  be  a  primary  judgment  against 
the  contractor,  but  there  must  be  an  ad- 
judication or  settlement  of  the  amount  due 
subcontractors — matters  of  which  the  own- 
er can  have  no  knowledge  whatever— and 
In  order  to  fix  tlie  amonnt  tax  which  sub- 


contractors could  charge  the  property,  an 
adjudication  or  accounting  between  the  own- 
er and  the  contractor  is  indispensable.  It  is 
claimed  that  by  proceeding  to  trial  without 
urging  and  relyiag  upon  the  want  of  the 
contractor  as  a  necessary  party  the  irregu- 
larity was  waived.  In  such  cases  then 
can  be  no  waiver.  A  judgmmt  against  the 
contractor  Is  an  indispensable  prerequisite 
to  a  ll«i  upon  the  property.  The  owner  and 
subcontractors  cannot  adjudicate  and  settle 
the  accounts  and  equities  between  the  con- 
tractor and  the  subcontractors,  nor  can  they 
adjudicate  and  adjust  claims  and  matters 
between  the  owner  and  the  contractor.  In 
one  case  the  owner  and  contractor  are  the 
contracting  parties,  in  the  other  the  con- 
tractor and  the  subcontractors.  The  right 
to  the  lien  Is  purely  statutory,  Is  subsidiary 
and  contingent,  dependent  upon  the  enforc- 
ing the  Judgment  against  the  contractor. 
The  owner  is  not  primarily  liable;  hence  the 
indispensable  necessity  of  the  contractor  be- 
ing before  the  court  as  a  party  to  a  triangu- 
lar adjudication,  and  the  necessity,  prima- 
rily, of  a  judgment  against  the  contractor  as 
a  basis  of  proceedings  against  the  property 
of  the  owner." 

We,  therefore,  hold  that  the  original  con- 
tractor, by  and  through  his  trustee  in  this 
case,  was  an  Indispensable  party  to  the  pro- 
ceeding brought  for  the  purpose  oi  estab- 
lishing the  liens  In  this  case. 

In  reference  to  the  claim  of  the  estate  of 
the  bankrupt,  represented  by  H.  T.  Thomp- 
son, Esq.,  it  is  claimed  that  Robert  Kruger, 
the  original  contractor,  became  a  bankrupt 
during  the  time  he  was  engaged  In  construct- 
ing the  building,  and  had  earned,  under  his 
contract,  something  over  91,400,  but  the  same 
had  not  been  paid  because  not  due  until  the 
completion  of  the  building.  The  receiver  of 
the  bankrupt  applied  to  the  referee  In  bank- 
ruptcy for  an  order  directing  him  to  complete 
the  building,  in  order  that  the  estate  might 
receive  the  amount  of  money  due,  and  at  the 
same  time  J.  M.  Eberle,  one  of  the  plaintUIs 
in  error,  and  agent  for  the  other  In  the  con- 
struction of  the  building,  appeared  in  court 
and  urged  the  referee  to  finish  the  building. 
Under  this  an  order  was  fuade,  and  the 
building  was  completed  at  an  additional  ex- 
pense to  the  bankrupt's  estate,  for  all  of 
whfdti  the  trustee  asked  a  lien.  This  the 
referee  allowed,  but  the  trial  court  denied, 
holding  that  the  contractor  and  his  trustee 
in  bankruptcy,  having  failed  to  build  and  de- 
liver to  the  owners  the  building,  and  having 
failed  to  pay  for  the  materials  furnished 
by  the  various  lien  daimants.  were  not  enti- 
tled to  recover  any  Judgment  or  lien  upon 
the  building,  from  which  action  the  trustee, 
by  cross-petition  In  error,  has  brought  the 
matter  to  this  court  for  review,  and  asks 
judgment  upon  the  evidence  to  discover 
which  we  are  referred  to  the  1,100-page  rec- 
ord before  us.  None  or  but  little  of  the  evi- 
deuce  Is  set  out  In  the  abstract  and  brleCs, 
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eUber  to  sapport  or  defeat  the  claim  of  the 
trustee.  The  presnmpUon  Is  that  the  judg- 
nwnt  of  the  trial  court  is  correct,  and  the 
burden  In  this  conrt  is  apon  him  who  assails 
it  to  Bhow  that  it  is  wrong.  We  hare  no 
way  of  knowing  that  the  claim  made  and  lien 
datmed  by  the  trustee  does  not  inciliide  with- 
in it  some  or  all  of  the  claims  of  the  other 
parties  who  are  likewise  seeking  to  enforce 
tbem  against  the  property  of  plaintiffs  in 
aror.  The  inequitable  result  of  such  a  situ- 
ation is  too  appar^t  to  require  more  than 
Its  itatement,  if  true,  to  reject  it  We  will 
not,  howoTer,  foreclose  the  trustee  In  this 
manner,  bat  will  remit  his  claim  to  the  same 
course  that  we  do  the  others,  for  the  author- 
ity was  vested  in  the  bankruptcy  court  to 
tBtboiiie  the  bnatnesa  of  this  bankrupt  to 
be  conducted  for  a  limited  period  by  the  re- 
celrer.  See  Bankmptcy  Act,  I  2  (5);  1  Bern- 
Ingtcoi  on  Bankruptcy,  |  387 ;  In  re  Bichards 
et  al.  (D.  a)  127  Fed.  772;  Matter  of  Reln- 
both.  Ifi?  Fed.  672.  8S  O.  a  A.  S40,  16  U  R. 
A.  (N.  S.)  341,  19  Am.  Bankr.  Bep.  16.  And. 
If  otherwise  entitlea  to  the  Uen,  the  fact  that 
It  arose  oat  of  service  raidered  by  the  con- 
tnctoi's  receiver  or  trastee  in  bankruptcy 
wUl  not  be  aofDcient  to  defeat  It 

[111  This  action  has  tieen  an  expoulvte  one 
fw  all  tlie  partieB,  and  It  Is  to  be  dc9>lored 
that  it  cannot  be  aided  at  this  time,  but  it 
b  b^ter  to  oomdnde  it  later  and  have  Justice 
rendered  between  tlie  parties  tlian  to  oon- 
dnde  it  now,  and  pecliaps  wnmi^aUy. 

The  case  of  GodCr^  Lumber  Co.  v.  Kline, 
npn,  was  one  rimllar  to  the  case  at  bar.  In 
that  case  the  pi^ii^ifff  failed  because  the 
princ^Al  contractor  was  not  made  a  party 
defendant,  jmt  as  the  plaintiff  and  the  oth- 
tt  liat  claimants  have  tailed  in  this  case, 
and  for  the  same  rra-son.  That  caart,  ezer- 
diSag,  In  oar  Judgment,  a  rlghteons  ^scre> 
tbm,  decreed  that:  "The  decree  of  flie  dr^ 
cidt  court  is  reversed,  widi  costs  of  both 
ooorts  in  favor  ot  defttidant,  and  the  cause 
will  be  remanded  to  the  drcutt  court,  with 
pvmission  to  amend  the  bill  vt  complaint  by 
oiakiog  the  principal  c<mtractor  a  party  de- 
taidaiit  Oasserly  v.  Wayne  Circuit  Judge, 
m  Mich.  1S7,  82  N.  W.  841.  83  Am.  St  Bep. 
320;  PiathCT  Bn^neeilng  Co.  v.  Ballway, 
m  inch.  686^  110  N.  W.  376.  If  the  parties 
■0  dect  the  case  may  .proceed  to  a  hearing 
on  the  record  already  made." 

VbiB  same  order  will  be  made  in  the  case 
It  bar.  The  filing  of  the  claims  In  the  bank- 
mptcy court  was  not  a  compliance  with  the 
mechs  flic's  lien  statute,  and  could  not  affect 
this  caa^  except,  of  course,  any  allowance 
tbete  secured  wotild  reduce  the  amount  of 
the  Uen,  and,  in  onr  judgment  the  order  of 
the  court  appointing  the  referee  was  suffi- 
ciently broad,  and  was  intended  to  require 
him  to  r^rt  the  evidence.  The  entire  mat- 
ter OD  the  record  la  before  the  court,  and 
the  parties  may  amend  their  pleadings,  mak- 
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ing  the  trustee  In  bankmptcy  a  party,  with 
a  prayer  for  Judgment  against  him;  and, 
if  the  present  record  already  made  is  suffi- 
ciently broad  upon  which  to  predicate  a  find- 
ing by  the  court  the  parties  may,  If  they 
elect  avail  themselves  thereof,  tendering 
such  addltioual  evidence  as  they  may  desire. 
The  determinatlou  of  the  mooted  points  of 
law,  It  is  hoped,  will  enable  these  litigants  to 
settle  the  case  and  so  close  up  the  controver- 
sy.  but  should  this  not  be  accomplished.  It  is 
expected  that  the  evidence  relied  on  for  re- 
covery in  this  court  will  be  properly  ab- 
stracted and  the  requirements  of  rule  2S  as 
to  briefs  observed. 

The  petition  for  rehearing  Is  otherwise  de- 
nied. 

HATES,  C.  J.,  and  TUBNEB,  WILUAMS, 
and  KANB,  JJ.,  concur. 


ST.  LOUIS  4  S.  F.  B.  00.  T.  KBBKS. 
(Suitteme  Court  of  Oklahoma.   June  11,  1918. 
Behearins  Denied  Nov.  18,  1913.) 

(SyUalMU  ky  the  Court) 
L  Pleading  ({  343^  —  Momom  ~  JiTDOiaiTT 

ON  PUEADINOB. 

A  motion  for  Judgment  on  tile  pleadings 
should  be  denied  where  the  pleadings  raise  a 
question  of  fact  to  be  tried. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent.  Dig.  SS  1048-1051;   Dec.  Dig.  S  343.*] 

2.  Cabbixbs  (11  242,  260*)  —  "Passenoeb"  -  ■ 
Bights— CoNTBiBDTOBT  Nigugknce. 

Kerns  made  and  entered  Into  a  special  ship- 
ment contract  with  the  railroad  company  cov~ 
ering   transportation  of  a  car  of  noQsehold 

Joods  and  live  stock.  As  consideration  for  the 
eeding,  watering,  and  caring  for  the  live  stoclc, 
Kerns  was  given  free  transportatioii.  The  spe- 
cial contract  provided,  among  other  things,  that 
Kerns  should  have  the  sole  care  of  said  live 
stock  and  should  feed,  water  and  otherwise  care 
for  them ;  that  he  would  remain  In  the  caboose 
attached  to  said  train,  while  the  trfiin  was  in 
motion  and  would  not  get  on  or  off  any  freight 
car  while  switching  was  being  done  at  stations. 
Beld: 

(a)  That  Blema  was  a  passenger,  the  omstd- 

eration  for  his  passage  being  the  care  given  the 
stock. 

(b)  That  as  such  he  was  entitled  to  the  high- 
est reasonable  and  practicable  skill,  care,  and 
diligence  from  the  railroad  compaoy. 

(c)  That  in  the  discharge  of  his  imposed  duty 
under  the  contract  he  had  a  right  to  enter  the 
car  at  a  station,  at  soon,  for  the  purpose  of 
feeding  and  caring  for  the  stock. 

(d)  That  he.  having  no  control  of  the  move- 
ment of  the  cars,  or  the  train,  violated  no  valid 
term  of  said  contract  by  being  in  said  car  ss 
aforesaid  while  the  same  was  being  switched. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  »  980.  1085-1092,  1098-1103,  1105. 
1106,  IIW,  1117 ;  Dec.  Dig.  |8  242.  280  • 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  fl,  pp.  0218-5227;  vol.  8.  p.  7748.1 

3.  TbIAI.   (I  192*)— iNSTSUCnONS— ASBUllING 

Facts. 

Instruction  examined  and  held  to  be  a  cor- 
rect statement  of  the  law  under  the  facts  ot  the 
case. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  81  482-434;  Dec.  Dig.  8  1^2.*] 
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4.  Appkai.  akd  Esbob  (I  1001*)— Vebdictf— 

BVIDEITOE. 

Evidence  examined,  and  held  anffident  to 
mtain  the  verdict 

[Ed.  Note. — For  other  cawe,  aee  Appeal  and 
Brror,  Gent  Die.  H  8822,  802»-8931;  T^ec  Dlf. 
I  100l*l 

GommiBsionerB'  Opinion,  Dlvlalon  No.  L 
Error  trom  District  Court,  TlUman  Goon^; 
J.  T.  JohnBon,  Judge. 

Actton  by  3.  K.  Eems  against  ttie  St 
Louis  ft  San  Frandsco  Railroad  Company,  a 
corporation.  Judgment  for  plalntU^  and 
defendant  brlngb  error.  AiUrmed. 

W.  P.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnschmldt  and  B.  H.  Foster,  both  of 
Oklahoma  City,  for  plalntilT  In  error.  Gray 
&  McVay,  of  Oklahoma  Cit7,  and  Hudson  & 
Mounts,  of  Frederick,  for  defendant  In  er- 
ror. 

ROBERTSON,  O.  The  plaintiff  In  his  pe- 
tition charges:  "That  on  the  27fh  day  of 
October,  1908,  the  plaintiff  was  by  the  per^ 
mission,  knowledge,  and  the  consent  of  the 
defendant,  its  ag«its,  servants,  and  em- 
.  ploygs,  in  a  certain  freight  car  looking  after 
his  live  stock  being  shipped  by  the  defendant, 
said  car  being  upon  the  track  of  the  defend- 
ant at  and  near  Uie  oil  mill  In  the  dty  of 
Frederick,  state  of  Oklahoma,  and  while  In 
said  freight  car  at  the  place  aforesaid,  and 
while  engaged  as  aforesaid  In  taking  care  of 
.his  live  stock  as  aforesaid  and  without  fault 
and  negligence  on  his  part,  the  defendant,  its 
agents  and  employes,  carelessly  and  neg- 
ligently ran  an  engine  Into  and  against  said 
car,  knocking  plaintiff  down  upon  the  floor 
of  said  car  by  said  collision  and  grievously 
bruising,  mangling,  and  wounding  him  and 
which  made  him  sick  and  sore,  injuring  him 
In  the  following  particulars,  to  wit:  Great- 
ly bruising  his  left  side,  severely  Injuring  or 
breaking  one  rib,  greatly  injuring  the  mus- 
cles and  tendons  of  his  left  side,  and  caus- 
ing an  enlargement  of  the  spleen,  thereby 
permanently  Injuring  the  plaintiff,  render- 
ing him  unable  to  perform  physical  labor, 
and  disfiguring  him  for  life.  •  *  *  That 
said  collision  and  the  Injury  thereby  inflicted 
on  the  plaintiff  were  caused  by  the  negli- 
gence, mismanagement,  and  want  of  care  of 
the  servants,  agents,  and  ^ployes  of  said  de- 
fendant In  the  negligent  management  and 
control  of  the  said  engine  and  said  freight 
car  which  was  being  managed  and  control- 
led by  the  defendant  Its  agents,  servants, 
and  employes." 

Tbe  defendant,  on  the  11th  day  of  No- 
vember, 1900,  filed  Its  answer  to  said  peti- 
tion, which  sets  up,  in  substance,  the  follow- 
ing defenses:  "(1)  A  general  denlaL  (2) 
That  when  said  shipment  of  live  Btock  men- 
tioned in  plaintiff's  petition  was  received,  a 
contract  was  entered  Into  by  the  defendant 
and  one  J.  A.  Davis,  the  owner  of  said  live 
stock,  which  said  live  stock  contract  is  mark- 


ed 'Exhibit  A*  and  made  a  put  of  isald  an- 
swer (12).  And  that  In  contfderation  of 
same,  and  of  the  transportation,  furnished  to 
plaintiff,  idalntur  and  defendant  entered  In- 
to a  special  written  agreement  which  was 
dgned  by  j^atadU^  and  tbe  duly  anUiorized 
agent  of  the  defradant,  wherelu  It  waa  pro- 
vided as  follows:  The  undersigned,  owners 
in  (Aarge  of  ibe  Utb  stock  moitlcHied  In  tbe 
wiOiln  contract,  in  consideration  of  tbe  tree 
pass  granted  us  by  Oie  St  Louis  &  San 
Frandsco  Railroad  Company.  ahaU  not  bo 
liable  for  any  Injury  or  dami^  of  any  kind 
sufferod  by  na  while  in  charge  of  aald  stock 
or  on  our  return  passage,  and  we  hereby 
furthw  agree  to  obserre  the  following  r^- 
ulatlons,  and  do  hereby  release  said  railroad 
company,  or  those  operating  ttie  same,  from 
all  liability  for  any  Injury  or  damage  suf- 
fered by  US,  If  Injured  while  violating  said 
regulattons:  Will  r^aln  In  the  caboose  car 
attadied  to  tbe  train  drawing  said  car  while 
the  train  Is  In  motion.  Will  get  on  and  off 
said  caboose  car  only  while  the  same  Is  still. 
Will  not  get  on,  or  be  on,  any  frdght  car 
while  swltcidng  is  being  done  at  station. 
ynn  not  walk  or  stand  on  any  track  or  sta- 
tion or  other  place  at  night  without  lantern. 
J.  K.  Kema.  J.  W.  Hall,  Agent'  And  de- 
fendant alleges  that.  If  plaintiff  received  the 
Injuries  alleges  to  have  been  received  by  him, 
they  were  received  while  said  car  was  being 
switched  in  the  yards  of  defendant  and  in 
violation  of  the  terms  of  said  contract  with- 
out any  fault  on  the  part  of  defendant. 
Its  agents,  servants,  or  employes.  That  It 
was  further  provided  by  said  contract  that 
no  agent  of  said  company  has  any  authority 
to  waive  or  modlty  the  terms  of  said  agree- 
ment" 

The  plaintiff  on  March  24,  1910,  filed  hia 
reply  to  said  answer.  The  auctions  of 
said  reply  are  substantially  as  follows:  "(1) 
A  general  denial  of  each  and  every  allega- 
tion contained  In  the  answer  except  such  as 
are  spedfically  admitted.  <2)  That  plaintiff 
was  in  said  freight  car  while  the  same  was 
on  the  track  of  the  defendant  at  or  near  the 
oil  mill  near  the  dty  of  Frederick,  and  while 
In  said  car  be  was  discovered  by  the  defend- 
ant Its  agents  or  employes,  In  time  to  es- 
cape from  and  avoid  the  danger  of  Injury 
had  he  been  notified  by  them,  and  t2iat  said 
agents  and  employes  carelessly  and  negli- 
gently, knowing  plaintiff  to  be  In  said  freight 
car,  ran  said  engine  Into  same.  Inflicting  the 
injuries  set  forth  in  plaintiff's  petition,  and 
that  ^d  agents  and  ^ployfis  of  defendant 
after  dlscoverii^  plaintiff  in  said  car,  failed 
to  give  him  notice  that  the  engine  was  to  be 
run  against  the  same." 

The  cause  was  tried  on  March  26,  1910, 
resulting  In  a  rerdlct  for  plaintiff  for  $300, 
and  thereafter,  on  motion  of  defendant  for 
new  trial,  said  verdict  was  set  aside  and  a 
new  trial  granted,  and  said  cause  reassigned 
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for  tzlaL  And  thereaftert-  on  Octobw  11. 
1810,  nld  CftiiM  ocaln  came  on  for  trial,  and, 
before  enterinc  upon  tbe  same,  the  defendant 
mored  for  judgment  on  tbe  pleadings,  which 
mM  motion  was  OTerrnled  and  the  defendant 
excepted.  Tbe  trial  nsnUed  In  a  verdict  for 
Uie  plalntur  in  the  nun  at  $1,600^  and  the 
railway  company  brings  error  and  assigns,  as 
gnwnds  for  zerersal :  (1)  The  court  erred  In 
orarrollng  deCendant'a  motion  fi»  Judgment 
OQ  the  iileadlngs.  (2)  The  court  erred  In 
orenullng  defendant's  demurrer  to  the  evl- 
den».  ®  The  court  erred  In  giving  instruc- 
tloa  Na  S.  The  court  erred  in  orenrullng 
defendant's  motion  for  a  new  trial 

(1}  In  siQiport  of  Om  first  assignment  ot 
error,  the  railway  company  insists  that  when 
ftffirmatlTe  matta  of  defense  is  set  up  in  the 
answer,  and  plaintlfl  seeks  by  reply  to  meet 
sndi  defense  by  way  of  conf eedon  and  avoid- 
anc^  Oie  matter  alleged  la  avoldanoe  most 
be  Boffldent  to  owcome  the  defraue  set  up 
la  the  answer.  It  is  ui^red  that  tSie  al- 
legations  of  plaintiff's  reply  It  Is  admitted 
ttiat  the  injury  complained  of  was  occasioned 
by  the  violation  of  the  terms  of  the  contract 
plesded  in  defendant's  answer,  but  that  a 
waiver  of  the  cfmditlons  of  said  contract  la 
attempted  by  the  reply  of  plaintiff;  but  the 
company  insists  that  even  though  the  aliega- 
tioDs  of  the  reply  were  true  they  would  not 
constitate  a  waiver.  The  company  also  In- 
d£ts  that  by  virtue  of  the  terms  of  tbe  con- 
tract it  was  not  its  duty,  nor  the  duty  of  its 
agents,  to  inform  plaintiff  that  Us  presence 
In  the  car,  while  the  same  was  being  switch- 
ed, was  attended  by  danger,  for  the  reason 
that  his  signature  to  the  contract  was  a  sof- 
fldent  warning  that  such  conduct  was  dan- 
gerous. In  support  of  these  contentions  the 
railway  company  relies  upon  the  doctrine  an- 
nounced in  St  L.  &  S.  F.  Ry.  Co.  v.  PhilUpB, 
17  OkL  264,  87  Pac.  470,  and  SL  L.  &  S.  F. 
Ry.  Co.  V.  Cake,  25  Okl.  227,  105  Pac.  822, 
vhere  it  is  said:  "It  would  certainly  seem 
to  be  the  duty  of  the  defendant  in  error 
Qdalntiff),  upon  admitting  the  execution  of 
the  contract,  to  either  espedally  allege  com- 
pllaoce  with  the  terms  thereof,  or  to  espedal- 
ly plead  some  of  the  tacts,  If  any  such  there 
were,  which  might  tenA  to  show  a  substantial 
compliance  with  tlie  terms  of  said  contract, 
and  which  might  tend  to  relieve  him  from 
compliance  therewith,  or  he  should  in  some 
form  have  alleged  a  waiver  of  tbe  terms  of 
aU  contract  on  the  part  of  the  defendant" 

The  plaintlfl  insists  tliat  the  foregoing  rea- 
BDia  and  authorities  do  not  apply  in  thia 
case  for  that,  while  it  is  true  that  the  reply 
la  onwlfied  and  the  execution  ot  the  con- 
tact set  np  in  defendant's  answer  thereby 
aflmltted,  yet  Uiat  iiart  only  excused  defend- 
ant from  proving  the  contract,  but  did  not  In 
any  wise  take  away  the  right  of  plaintiff  to 
establish  the  truthfulness  of  the  allegations 
of  Us  r^Ay,  The  ezecntlon  of  the  oonttact 
U  admitted  by  the  plaintiff,  but  by  such  ad- 


mission plaintiff  does  not  admit  the  truthful- 
ness of  the  allegations  of  the  answer,  or  that 
the  mere  execution  of  the  contract,  with  Its 
stipulations  and  conditions,  precludes  him 
from  showing  that  the  said  conditlonB  had 
been  waived,  or  were  oQierwlse  inoperative 
on  him;  on  the  contrary,  plaintiff  by  his  re- 
ply set  up  a  state  of  fitcts,  whlchr  if  found 
to  be  true  1^  Qie  aceordlng  to  his  the- 
ory, will  entitle  him  to  recover  notwithstand- 
ing the  terms  and  conditions  of  the  contract 
We  are  inclined  to  disagree  wltti  counsti 
for  the  railway  company  in  lli^  podtion  on 
this  question.  We  do  not  think  the  cases 
dted,  supra,  are  at  all  applicable.  In  both 
of  those  cases  tlie  reply  ot  the  plaintiff  was 
an  unverified  general  denial;  no  facts  were 
pleaded  in  addition  to  ttie  general  denial 
that  conld  in  any  manner  be  cmistmed  as 
conatitnttng  a  d^teise  to  the  new  matter  set 
up  in  defendant's  answer,  and,  Inasmuch  as 
the  general  denial  amounted  only  to  a  legal 
oondnslon,  it  foUowa,  of  course,  that  it  was 
insnfildent  in  law  to  entitle  the  plaintlfl  to 
recover.  But  In  the  case  at  bar  we  have  a 
wholly  different  ctmdition  confronting  na. 
The  reply,  in  addition  to  the  general  denial, 
charges  the  existence  of  certain  Acts,  which, 
if  true,  would  relieve  plaintiff  from  the  ef- 
fects of  the  literal  terms  and  conditions  of 
said  contract,  in  so  ftr  as  said  contract  is 
relied  upon  to  relieve  the  company  from  the 
results  of  its  negligence  in  connection  with 
the  acddent  complained  of.  Thus,  In  said 
reply,  it  Is  alleged:  "That  plaintiff  was  in 
said  freight  car  while  the  same  was  on  the 
track  of  the  defendant  at  or  near  the 
oil  mill  near  the  dty  of  Frederick,  and  while 
In  said  car  he  teat  discovered  by  the  defend- 
ant, its  agents  or  employes,  In  time  to  escape 
from  and  avoid  the  danger  of  injury  had  he 
.been  notified  by  them,  and  that  said  agents 
and  employte  carelessly  and  negligently, 
knowing  plaintiff  to  be  in  said  frdght  car, 
ran  said  engine  Into  same,  inflicting  the  In- 
juries set  forth  in  plaintiff's  petition,  and 
that  said  agents  and  employes  of  defendant, 
after  discovering  plaintiff  In  said  car,  fail- 
ed to  give  him  notice  that  the  engine  was  to 
be  run  against  the  same. 

Section  1  of  the  spedal  contract  pleaded 
by  defendant  contains  the  following  provi- 
sion: "That  he  will  load,  unload,  and  when 
necessary  reload  said  stock  and  feed,  wa- 
ter and  attend  to  the  same  at  his  own  risk 
and  exp^ise,  while  the  same  are  in  the  cars 
of  the  company  or  any  connecting  line  or 
lines,  or  while  In  any  stockyards  of  tbe  com- 
pany or  any  connecting  line,"  etc  While  sec- 
tion 12  thereof  provides  that,  "In  considera- 
tion of  free  transportation  for  person  or  per- 
sons to  accompany  the  live  stock,  *  •  • 
it  is  agreed  that  the  said  car  and  said  live 
stock  contained  therein,  are,  and  sliall  be  in 
the  sole  charse  of  sndi  person  or  persons 
t<a  the  purpose  of  attrition  to  and  care  of 
said  live  stock,"  et& 
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The  evldrace  shows  that  there  were  four 
head  of  horsea  In  the  car ;  that  Ur.  Kerns, 
when  the  train  stopped  at  7rederlck,  at  noon, 
left  the  caboose  and  went  to  and  entered  the 
car  for  the  purpose  of  feeding  the  horses; 
that  such  trip  was  necessary  and  that  it  was 
his  specific  duty  to  care  for  the  stock ;  that 
while  thus  engaged  one  of  the  brakemen 
came  along  and  told  him  to  look  out  as  the 
engine  was  coming;  that  thereupon  he  took 
hold  of  the  door  of  the  car  to  brace  or  sup- 
port himself  when  the  en^ne  struck  the  car 
with  such  force  as  to  throw  not  only  him- 
self, but  the  horses,  to  the  floor,  knocking 
them  down,  and  breaking  the  partitions 
down,  and  shaking  things  up  generally  and 
giving  to  plalntifT  the  Injuries  complained  of. 

From  a  consideration  of  the  foregoing  It 
is  clearly  apparent  that  the  court  did  not 
conunit  error  in  denying  the  company's  mo- 
tion for  judgment  on  the  pleadings.  A  mo- 
tion for  Judgment  on  the  pleadings  should 
be  denied  where  the  pleadings  raise  a  ques- 
tion of  fact  to  be  tried.  Noland  t.  Owens,  13 
OkL  408,  74  Fac.  954.  That  there  were  Is- 
sues of  fact  raised  by  the  reply  none  will 
deny,  and  that  these  facts,  tf  true,  would 
entitle  plaintiff  to  prevail,  is  likewise  tme. 
To  be  sure,  the  special  contract  provides  that 
plaintiff  "will  not  get  on  or  be  on  any  fr^e^t 
car  while  switching  is  teing  done  at  station" ; 
but  this  contract,  like  all  others,  must  be 
construed  as  a  whole,  and  the  same  must  be 
90  construed  as  to  render  the  same  consist- 
ent and  reasonable.  In  order  to  carry  out  tbe 
intention  of  the  parties. 

[t]  If  the  contract  lecmlred  plaintiff  to 
feed  and  care  for  the  live  stodc  and  Imposed 
on  Um  the  sole  care,  which  it  does,  then  it 
was  certainly  in  contenqilatlon  of  the  par- 
ties  that  he  shonld  enter  the  car,  and  it  Is 
a  matter  of  common  knowledge  that  he  could 
alter  the  car  for  this  parpoae  only  when  the 
train  made  stops  at  stattons.  Plaintiff  did 
not  have  charge  of  the  movement  of  the 
train  at  any  place,  and  if,  in  the  dlscha^ 
of  an  Imposed  duty,  he  vna  In  the  car  caring 
for  the  horses  and  the  train  crew,  in  the  die- 
charge  of  their  duties,  fonnd  It  necessary  to 
move  this  particniar  car  in  swltehlng,  it  cer- 
tainly camiot  be  said  that  plaintiff  violated 
any  of  the  provisions  of  his  contract  It  is 
quite  clear  that  the  horses  had  to  be  fed 
and  cared  for,  and  it  is  equally  clear  that 
the  train  would  not  be  held  at  any  place 
for  this  particular  purpose ;  hence  it  follows 
that  in  order  to  perform  a  rightful  duty  the 
plaintiff  had  a  right  to  be  in  the  car  at  the 
time  and  place  of  the  accident  complained 
of.  The  spedal  contract  provided  that  he 
should  ride  in  the  caboose  while  the  train 
was  in  motion,  and  that  he  should  get  off 
and  on  said  caboose  only  while  the  same  was 
standing  atiU.  These  provisions  emphasized 
the  foregoing  contention  that  from  the  very 
nature  of  the  duty  Imposed  by  the  contract 
the  plaintiff  was  compelled  to  enter  the  car. 


if  at  all,  when  the  train  wae  standing  still 
at  the  station,  and,  he  having  no  control  of 
the  car,  ought  not  to  be  held  culpable  if  the 
train  crew,  without  his  knowledge  or  cfmsent, 
took  the  car  and  placed  it  on  the  switching 
track  where  the  accident  occurred. 

It  is  hinted,  also,  that  plaintiff  assumed 
all  the  risk  of  injury  on  account  of  the  free 
transportation  guaranteed  him  by  this  Sfpedal 
contract  This  la  not  true.  He  did,  perhaps, 
assume  certain  risks,  but  he  did  not  assume 
the  risks  consequent  on  the  gross  negligence 
of  the  company.  If  that  be  the  contentloa 
of  the  defendant  It  Is  only  necessary  to  say 
that  such  a  contract  would  be  void  and  un- 
enforceable. The  company  furnished  plain- 
tiff free  transportation  for  a  consideration. 
This  consideration  was  that  he  should  feed, 
water,  and  care  for  the  live  stock.  Had 
plaintiff  not  done  this,  the  duty  would  have 
been  imposed  by  law  upon  the  carrier,  and 
this  service,  on  the  part  of  the  plaintiff, 
was  the  consideration  for  the  free  transpor- 
tation and  was  as  good  and  sufficient  as 
though  he  bad  paid  the  regular  passenger 
faro. 

And  it  is  also  contended  that  plalntlfl  did 
not  occupy  tlw  relation  of  passenger  to  the 
defendant  company.  This  contention  Is  alsa 
erroneous.  In  Railroad  Go.  t.  Beaver,  41  Ind. 
^S,  it  was  held  that  a  person  who  Is  travel- 
ing with  the  consent  of  the  railroad  company 
on  ft  fright  txain  In  charge  of  stock,  or 
goods  curled  by  the  company  tot  him,  is  a 
passenger.  In  Ballrosd  Oo.  t.  Ixx^wood,  17 
Wall.  8B7,  21  li.  Ed.  627,  It  is  held  that,  when 
m<3x  a  person  is  traveling  In  charge  of  cat- 
tle on  a  drover's  pass,  he  Is  a  passenger  for 
hlra  The  consideration  for  his  passage  Is 
the  service  be  raiders  In  taking  care  of  the 
cattle,  or  the  charge  made  against  him  or  his 
employer  for  shipping  cattle.  See,  also.  Ball- 
road  Co.  V.  Horst,  98  IT.  S.  291,  23  L.  Ed. 
888;  Railway  t.  Carran.  19  Ohio  St  1.  2 
Am.  Rep.  862;  Railway  Oo.  v.  Brown,  123 
UL  162,  14  N.  B.  197.  6  Am.  St  Rep.  510 ; 
Railroad  Co.  Blumenthal,  160  lU.  40,  43 
K.  E.  809.  ^erefore,  If  the  plaintiff  was  a 
passenger,  which,  under  the  foreg<ring  au< 
thoritles  he  certainly  was,  it  was  incumbent 
upon  the  defendant  company  to  exercise  to- 
ward him  the  highest  reasonable  and  practi- 
cal skill,  care,  and  diligence.  Under  the 
facts  of  this  case,  It  is  apparent  that  no 
such  care  and  diligence  was  used. 

Counsel  for  the  railroad  company  contend 
in  their  brief  that  nowhere  in  the  record  Is  It 
stated,  or  shown,  that  the  engine  struck  the 
car  with  any  unusual  violence,  and  pretends 
to  say  that  the  plaintiff  does  not  charge  or 
say  that  the  violence  was  out  of  the  ordinary, 
and  cite  as  supporting  their  contentlou  tlie 
case  of  St  Louis  &  San  Francisco  Ry.  Co.  v. 
Gosnell,  23  Okl.  688,  101  Pac.  1126,  22  L.  R. 
A.  (N.  S.)  892;  but  a  reading  of  that  case 
shows  the  facts  to  be  so  different  as  to  ren- 
der It  worOiless  as  an  authority  herein.  In 
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the  Goanell  Case,  tbe  plaintiff  was  a  passen- 
ger tor  hire  on  a  freight  train  and  took  a 
seat  In  tbe  caboose;  Jnst  before  reaching  a 
station  the  engine  stopped  at  a  water  tank 
aboDt  160  froni  the  depot  when  plaln- 

tiff,  tWnirtfig  It  had  reached  the  station,  step- 
ped out  on  tlie  rear  platform  to  talk  to  a 
fcfend  seated  on  the  car  steps;  learning  that 
the  train  had  not  reached  the  station,  the 
plaintiff,  when  the  train  started  again,  ste> 
ped  back  into  the  caboose  on  the  way  to  his 
seat,  and  was  standing  with  his  hands  against 
the  CAsinSB  of  the  rear  door,  when  tbe  train 
suddenly  stopped  at  the  depot  with  such  a 
Jmi  that  he  was  knocked  off  his  feet  and  In- 
jured. It  was  h^d  in  that  case  that  from 
these  facts  no  inference  of  ne^igence  on  the 
part  of  the  company  conid  be  legitimately 
drawn,  that  a  motion  to  direct  a  verdict  for 
defendant  shonld  liave  been  sustained.  This 
nndonbtedly  states  a  correct  rule  of  law ;  bnt 
we  submit  Uiat,  nnder  the  facts  of  this  case, 
It  Is  wholly  inapplicable,  and  therefore  not 
controlling  as  an  anthori^.  In  this  case  the 
plaintiff  was  hot  injured  by  a  mere  Jerk 
while  in  a  place  where  be  ought  not  to  have 
been,  bnt  the  evidence  shows  that  the  acci- 
dent was  occasioned  by  tbe  gross  negligence 
of  the  d^ndant  in  the  operattcm  of  Its  en- 
pine. 

Counsel  for  the  railway  company  In  their 
brief  insist  that  "nowhere  In  the  record  is  It 
stated  that  the  engine  struck  the  car  with 
any  unusual  violence"  (page  21).  We  do  not 
know  whether  the  force  used  in  this  particu- 
lar Instance  is  or  is  not  nnnsoal  with  tbe 
Frisco.  The  ondispnted  evidence  shows  that 
a  brafceman  passli^  by  the  car  immediately 
prior  to  the  accident  called  to  plaintiff  to  "be 
careful,  the  engine  is  coming,"  whereupon 
plaintiff  took  hold  of  the  door  to  protect  him- 
self; that  Just  after  tbe  warning  the  engine 
struck  the  car  with  sufficient  violence  to  not 
only  kno<A  plaintiff  down,  but  also  all  four 
borsea,  besides  breaking  down  the  partitions 
that  were  nailed  to  the  sides  and  bottom  of 
the  car  to  keep  the  horses  in  one  end  and 
away  from  the  household  gooda  This  may 
be  tbe  usual  and  ordinary  method  of  hand- 
line  on  defeh.daQt'8  lines,  but  tbe  Jury 
evidently  did  not  believe  it  to  be  the  reason- 
able way,  nor  are  we  very  much  Impressed 
with  eonnsel's  contention  in  this  respect. 
The  evidence  above  referred  to  is  nowhere  In 
the  record  denied,  and  It  occurs  to  us  that 
Budi  statements  In  tbe  brief  as  the  one  above 
aUoded  to  are  not  supposed  to  be  aerionsly 
considered. 

[4]  It  la  next  contended  that  the  allega- 
tions of  plaintiff's  reply  are  not  sustained  by 
tbe  evidence.  It  is  unnecessary  to  enter  Into 
a  detailed  dlacossion  of  this  alleged  error. 
Tbe  evidence  shows  that  the  train  crew  knew 


about  the  horses  in  tbe  car,  and  knew  that 
plaintiff  was  in  charge  of  the  car,  and  knew 
that  he  had  been  in  tbe  car  prior  to  the  time 
of  the  accident,  and  the  undisputed  evidence 
shows  that  plaintiff,  shortly  prior  to  the  time 
the  engine  struck  the  car,  was  warned  by  the 
brakeman  to  "be  careful,  the  engine  is  com- 
ing." Saying  nothing  about  the  duty  of  the 
defendant  concerning  the  manner  of  handling 
the  car  under  the  contract,  it  is  apparent 
that  there  was  some  evideoce  in  the  record 
reasonably  tending  to  support  the  verdict  on 
this  particular  point  So,  too,  as  to  the  other 
auctions  of  plaintiff's  reply.  Sudi  being 
the  case,  it  is  unnecessary  to  give  further 
consideration  to  this  alleged  error.  City  of 
Wynnewood  v.  Coz,  31  Okl.  663, 122  Pac.  628. 

[S]  Complaint  is  also  made  on  account  of 
^vlng  instruction  No.  3,  which  reads  as  fol- 
lows: "Tou  are  instructed  that  it  is  tbe  duty 
of  tbe  defendant  to  operate  its  trains  in  such 
manner  as  to  avoid  injury  to  persons  right- 
fully using  the  same,  and  if  yon  And  from  the 
evidence  that  defendant,  in  making  tbe  cou- 
pling between  its  engine  and  the  car  in  which 
this  plaintiff  was  caring  for  bis  stock  on  the 
octAsion  in  question  did  so  in  a  needlessly 
violent  and  careless  manner,  and  this  plain- 
tiff was  injured  thereby,  then  you  will  find 
for  plaintiff  and  assess  his  damages  at  such 
sum  as  you  may  think  him  entitled,  not  to 
exceed  $1,860."  It  is  urged  that  this  instruc- 
tion does  not  correctly  state  the  law  appli- 
cable to  the  fticts  in  this  case,  inasmuch  as 
It  assumes  iliat  plaintiff  was  "rightfully  us- 
ing" the  car  at  the  time  of  the  injury,  when 
as  a  matter  of  fiict  he  was  using  It  In  open 
violation  of  the  terms  of  his  contract,  and  for 
the  further  reason  that  it  permits  tbe  Jury 
to  find  that  tbe  coupling  was  made  in  a  need- 
lessly violent  and  careless  manner,  when  as 
a  matter  of  tact  there  Is  no  evidence  to  sup- 
port such  finding.  Ndther  contention  is 
sound.  As  has  been  seen  heretofore,  plaintiff 
was  rightfully  In  the  car  at  tbe  time  of  tbe 
accident,  and  tSie  Jury  itropeily  fbund  tiiat 
tbe  acddoit  was  occasioned  by  tlie  needless- 
ly violent  and  careless  manner  tn  which  the 
engine  stmck  tbe  car.  There  vna  no  error  in 
the  giving  of  this  Instruction. 

For  llie  reasons  hereinabove  given  It  also 
neeesBaxUy  follows  that  defendant's  demur- 
rer to  Qie  evidence  and  iU  motion  for  a  new 
tiM  were  properly  overruled. 

From  a  careful  consideration  of  the  entire 
record,  we  fail  to  discover  any  error  of  suffi- 
cient magnitude  to  warrant  an  interference, 
and  therefore  the  Judgmoit  of  the  district 
court  of  Tillman  coimty  should,  in  all  things, 
be  affirmed. 

PER  CURIAM.  Adopted  in  wbole. 
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CHICAGO,  B.  L  ft  P.  BT.  CO.  t.  NEW- 

BURN. 

(Snpreme  Court  of  Oklahoma.   Aug.  6,  1913. 
BeheariDs  Denied  Nov.  18,  1913.) 

(avIUbut  hs  fh«  Court) 

L  Affeai.  and  Bbbob  (f  lom*)— TnDio^ 

Evidence. 

Where  there  is  any  evidence  in  the  record 
reasonably  tending  to  auppoit  the  verdict  of  the 
jury,  the  same  wUl  not  ne  disturbed  on  appeaL 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enwr^Cent  Dig.  H  S822,  SKEfrWl;  Dec.  Dig. 

2.  Appeal  and  Sbbob  (|  1002*)— Tebdzot— 
Evidence. 

In  order  to  determine  vhetber  there  is  any 
evidence  in  the  record  reaaonabty  tending  to 
support  the  verdict,  it  is  the  doty  of  the  court 
to  treat  all  the  evidence  offered  by  plaintiff 
as  true  and  treat  all  the  evidence  offered  by  the 
defendant  in  conflict  as  having  been  rejected, 
and  when  all  the  evidence  supporting  the  ver- 
dict, taken  tt^ther  and  given  all  the  presump- 
tions and  deductions  to  which  it  is  reasonably 
BUflceptibte,  is  safflclent,  the  verdict  will  be  al- 
lowed to  stand,  notwithstanding  the  counter- 
vailing evidence  in  the  record  would  have  been 
sufficient  to  have  sustained  a  verdict  tor  the 
other  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  3935-^37;  Dec  Dig.  | 
1002.*] 

3.  PBindPAi.  AND  Agent  (J  171*)— Agbnot— 
Ratification— liiABiLiTT  or  Pbincipal. 

One  who  voluntarily  accepts  the  proceeds 
of  an  act  done  by  one  assuming,  though  with- 
out authority,  to  be  bis  agent,  ratifies  the  act, 
and  takes  it  as  his  own  with  all  its  burdens, 
as  well  as  all  its  benefits. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
i^t,  Gent  Dig.  H  644^;   Dec  Dig.  < 

4.  TBIAI,  (I  296*)— iKBTBTTCnON— Cuss  OF  Eb- 
BOB. 

Where  an  instruction  given  may  misstate 
the  law,  yet  if,  when  taken  with  the  other  in- 
strectiona,  it  Is  apparent  that  the  jury  were  not 
misled,  it  will  not  constitute  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
gg.^^l  705-713.  715,  7167718;  Dec.  Dig.  | 

5.  Affeai.  and  Ebbob  ({  1170*)— Habkugbs 
Ebbob. 

The  court,  in  every  state  of  action,  must 
disregard  any  error  or  defect  in  the  pleadings 
or  proceedings  which  does  not  affect  the  8ut>- 
stantial  rights  of  the  adverse  party;  and  no 
Judgment  sliall  be  reversed  or  affected  by  rea- 
•on  of  such  error  or  defect 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4032,  4066,  4075,  4098. 
4101,  4454,  4540H1546 ;  Dec.  Dig.  {  llfa*] 

6.  Afpeai.  and  Ebbob  (|  1064*)— Habmuebs 

SiBBOB— InSTBUCTION. 

Instructions  examined,  and  held  open  to 
criticism,  but  not  sufficient  to  warrant  reversal 
of  judgment 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  H  421d.  4221-4224 ;  Dec  Dig. 

Gommisslonerg'  Opmion,  DiTlsfon  Na  1. 
Error  from  District  Court,  Le  Flore  County; 
John  H.  Pltchtord,  Judge. 

ActlpD  bj  Qeary  L.  Newborn  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 


pany. Judgment  for  plaintiff,  and  d^end- 
ant  brings  error.  Affirmed. 

See,  also,  27  OkL  9,  110  Paa  106S,  80  Ii. 
R.  A.  (N.  S.)  432. 

a  O.  Blake,  H.  B.  Low,  R.  J.  Roberta, 
W.  H.  Uoore,  and  J,  L.  Hale,  all  of  El  Beno, 
for  plalntiif  In  error.  T.  T,  Tamer,  of  Po- 
tean,  for  defwidant  in  error. 

ROBERTSON,  a  TUs  action  ms  oxlgi- 
nally  begun  In  tbe  United  States  Court  for 
the  Central  District  of  tbe  Indian  Territory, 
sitting  at  Potean  <m  ^irll  1907,  bj  Geary 
Ii.  Newborn  against  the  OUcago,  Rode  Is- 
land ft  Pacific  Railway  Company,  to  recover 
damages  alleged  to  bare  been  recelTed  br 
plaintiff  by  reason  of  baring  beoi  unlaw- 
fully ejected  from  one  of  tbe  d^mdanV's 
passenger  trains  on  tbe  nigbt  of  December 
13,  1906.  at  a  point  befaveen  BfcAlester  and 
HaileyriUa  Plaintur  Aleged  In  bis  com- 
plaint tbat  (m  tbe  date  last  above  named 
he  pnrcbased,  from  the  agent  of  tbe  St. 
Louis  ft  San  Francisco  Railway  Company, 
at  Poteau,  Ind.  T.  (who  was  authorized  by 
d^endant  to  sell  tbe  sam^,  a  round  trip 
ticket  from  Poteau  to  McAlester,  and  on  said 
day  used  the  going  part  of  said  ticlnt  to 
pay  bis  fare  between  said  points;  tbat  <m 
the  erenlng  tit  said  day  he  took  passage  on 
one  of  defendant's  regular  east-bound  pas- 
senger trains  expecting  to  return  home; 
that  said  train  was  late  and  behind  its  r^u- 
lar  schedule  time;  tbat  it  did  not  leare  Mc- 
Alester until  after  11  o'clock  pb  m. ;  tbat  aft- 
er be  bad  so  taken  passage  on  said  train 
he  tendered  to  tbe  auditor  the  return  part 
of  tbe  tlctet,  purchased  at  Poteau  as  afbre- 
sald,  as  taxB  for  bis  passage  <m  said  train ; 
that  said  auditor  refused  to  accept  said 
ticket  and  demanded  that  be  shoidd  pay 
money  In  lien  thereof ;  that  he  did  not  have 
sufficient  funds  to  pay  bis  fare  and  had  no 
means  then  and  there  of  getting  the  same, 
and  was  therefore  unable  to  pay  the  same, 
but  insisted  tbat  be  bad  a  right  to  be  car^ 
ried  on  said  ticket;  that  on  his  failure  to 
pay  bis  fare^  as  required  by  tbe  auditor,  he 
was,  by  tbe  servants  and  agents  of  said  de- 
fendant forcibly  and  violently  ejected 
said  train  at  a  place  between  Alderson  and 
Halleyvllle,  at  a  apot  remote  from  any  habi- 
tation. In  a  strange  countiy,  at  or  near 
midnight;  tiiat  It  was  dark,  dondy,  and 
windy;  tbat  he  was  compelled  to  walk  from 
said  point  where  be  was  ejected  to  HaUey- 
ville,  a  distance  of  six  miles,  before  be 
could  find  rest  or  dielter;  that  on  account 
of  the  exposure  thus  occadoned,  bis  ail- 
ments, viz.,  varicose  veins  and  rhenmatlam, 
were  greaUy  aggravatal  and  be  was  made 
sick  and  confined  to  bis  room  a  long  time 
and  otherwise  damaged  to  the  extent  of  |2,- 
000.  Defmdant  filed  an  answer,  and  tbe 
cause  was  tried  on  January  2,  1908.  to  a  jury 
and  resulted  In  a  verdict  in  favor  of  plaln- 
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tiff  In  the  fall  anunint  prayed  for.  The 
cause  was  appealed  to  tb«  SuiHwne  Ckmrt, 
when  It  was  reversed  (27  Okl.  9,  110  Pac. 
1065,  80  U  B.  A.  [N.  S.]  432)  and  renianded 
for  a  new  trlaL  Tbe  aecond  trial  waa  bad 
on  April  17,  ISll,  and  again  resotted  In  a 
Terdlct  for  idalntlff  In  the  snm  of  $2,000, 
and  defoidant  again  brings  error. 

Since  the  rendition  of  }ndgm«it  In  tbe 
lower  court  tbe  plaintiff  has  died,'  and  on 
Jane  29,  1911,  after  the  appeal  had  been 
filed  in  tblB  court,  and  within  the  time  al- 
lowed hj  statute,  the  cause  was  roTlved  and 
proceeds  now  as  the  Chicago,  Rock  Island 
&  Pacific  BaUwar  Company,  nalntlff  In 
Error,  t.  T.  T.  Vamer,  Administrator  of 
tbe  Estate  of  Geary  L.  Newbum,  Deceased. 

The  only  assignment  of  error  In  the  peti- 
tion In  error  Is  that  tbe  trial  conrt  erred 
In  oTermllng  Its  motion  for  a  new  trlaL  Un- 
der this  assignment  is  grouped  the  follow- 
ing specifications,  viz. :  (1)  The  verdict  of 
the  jary  Is  not  snstained  by  the  evidence. 
12)  The  verdict  of  the  jury  la  contrary  to 
tbe  evidence.  (3)  The  court  erred  In  giving 
instruction  No.  2  to  the  jury.  (4)  The  court 
erred  In  giving  Instruction  No.  5  to  the  Jury. 

We  will  consider  the  first  and  second 
spedflcations  together. 

[1.2]  Plaintiff  in  error,  in  presenting  the 
proposmons  embraced  in  these  spedflcations 
In  its  brief,  among  other  things,  says:  "We 
eoDfidently  assert  that  an  examination  of 
the  evidence  must  convince  an  impartial 
mind  that  tbe  plaintlft  was  not  ejected  from 
the  defendant's  train  on  the  night  In  ques- 
tion. FlaintUTs  case,  from  beginning  to  end, 
bears  all  the  earmarks  of  a  fabrication." 
Tills  is  tbe  burden  of  tbe  argument  in  sup- 
port of  these  assignments  of  error.  No 
attempt  is  made  to  dte  an  authority  that 
will  warrant  an  interference  with  the  verdict 
of  the  Jury  other  than  the  argument  that 
plalotUTs  story  is  unworthy  of  belief.  That 
there  is  testimony  in  the  record  tending  to 
establish  the  allegations  of  plainticrs  petl- 
UoQ  is  not  denied.  There  was  an  irrecon- 
cilable conflict  between  the  testimony  of- 
fered by  plaintiff  and  that  offered  by  defend- 
ants, and,  measured  by  tbe  well-established 
mle  of  this  court,  we  are  not  at  liberty  to 
wei^  the  evidence  in  order  to  ascertain 
wlMK  the  preponderance  lies;  but  where 
there  Is  any  evidence  in  the  record  tending 
reasonably  to  support  the  verdict,  the  same 
wUi  not  be  disturbed  on  appeal,  and,  In  order 
to  determine  whether  there  la  any  evidence 
in  the  record  reasonably  tending  to  support 
the  wdlet,  what  chaUooged  in  this  manner 
va  appeal,  tt  becomes  onr  duty  to  treat  all 
the  evidence  offered  by  plaintiff  as  true  and 
to  rejert  aU  tbe  evidence  offiered  defend* 
tat,  in  conflict,  aa  bavlng  been  rejected,  and 
whai  in  tbe  evidence  rapportlng  the  verdict, 
takn  togettter  and  given  all  tbe  presump- 
ttons  and  dedncttons  to  which  it  is  reason- 
ably meoptlbleb  la  auffidant,  the  verdict  will 


be  allowed  to  stand  notwithstanding  the 
countervailing  evidence  In  the  record  would 
have  been  snffldent,  under  the  rule,  to  have 
snstained  a  verdict  for  the  other  i>arty.  In 
other  words,  it  mus  tbe  ezelnsive  province  of 
tbe  Jury  to  weigh  the  evidence  and  to  judge 
of  tbe  credibility  of  the  witnesses,  taking 
into  consideration  their  knowledge  of  the 
matters  and  things  testified  about;  their 
appearance  and  demeanor  on  tbe  vrltness 
stand;  their  interest  or  lack  of  interest, 
their  bias  and  predjudlce,  if  any;  and  all 
otha  matters  and  things  whlcb  would  bear 
directly,  or  Indirectly,  upon  the  issues  under 
consideration.  At  the  oral  argument  counsel 
for  plaintiff  in  error  did  not  urge  these  spec- 
ifications, and,  as  said  above,  under  the 
rule  frequently  enunciated  and  followed  by 
tblB  court,  we  do  not  fe^  authorized  in 
weighing  tbe  evidence  in  order  to  determine 
whether  or  not  a  different  result  could  have 
been  reached  by  tbe  Jury.  There  is  evi- 
dence in  tbe  record  reasonably  tending  to 
support  the  verdict  and  that  is  sufficient  for 
the  purpose  of  this  investigation.  Yukon  M. 
&  G.  Co.  V.  Imperial  RoUer  Mills,  34  OkL 
817,  127  Pac.  422;  Federal  Trust  Co.  v. 
Spurlock,  84  OkL  644,  126  Pac.  ^5;  Clawson 
V.  Cottlngham,  34  OkL  493,  125  Pac.  1114; 
Brissey  v.  Trotter,  34  Okl.  445,  125  Pac. 
1110;  Enid  City  By.  Go.  v.  Beynolds.  32 
OkL  406,  126  Pac.  103;  Bank  v.  Martin,  33 
OkL  319,  125  Pac.  724 ;  Creek  Bank  &  Trust 
Co.  V.  Johnson,  33  OkL  696,  127  Pac.  480; 
McMaster  t.  City  Nat  Bank,  23  Okl.  650,  101 
Pac.  1103,  138  Am.  St  Rep.  831;  Bird  v. 
Webber,  23  Okl.  683,  101  Pac  1052;  Hobbs 
V.  Smith,  27  Okl.  830,  115  Pac.  347,  34  Ii.  R. 
A.  (N.  S.)  697. 

The  next  assignment  presents  the  alleged 
error  of  tbe  trial  court  In  giving  to  the  Jury 
Instruction  No.  2,  whlcb  reads  as  foUows: 
"The  burden  of  proof  In  this  case  Is  on  the 
plalntlfE  to  establish  that  be  was  a  passen- 
ger on  defendant's  train  on  tbe  day  and 
date  mentioned  In  his  complaint  that  be 
waa  entitled  to  passage  thereon,  and  that  he 
was  forcibly  ejected  therefrom ;  and  if  you 
find  from  tbe  preponderance  of  tbe  evidence 
that  the  plaintiff  purchased  the  ticket  ln< 
troduced  In  evidence  from  tbe  agent  of  the 
St  Lonls  ft  San  Francisco  Railway  Com- 
pany at  Poteao,  and  that  said  ticket  was 
honored  by  tbe  defendant  on  Its  train  go- 
ing from  Wister  to  McAlester,  then  the  re- 
maining portion  of  said  ticket  did  entitle  the 
plaintiff  to  be  carried  as  a  passenger  back 
from  McAlester  to  Wister.  And  if  you  find 
that  while  tbe  plaintiff  had  the  remaining 
portion  at  said  ticket,  and  that  be  tendered 
tbe  same  to  tbe  ccmductor  or  auditor  of  tbe 
defendant's  trains  and  having  tradered  said 
ticket  was  ^ected  from  said  train,  then  your 
verdict  mnat  be  for  tbe  plaintiff.*'  Plaintiff 
in  error  Insists  that  this  instruction  Is  tx- 
roneous,  In  that  it  bases  plaintiff's  right  to 
ride  upon  tbe  ticket  between  McAlester  and 
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Wlster  upon  the  fact  that  he  bad  been  per- 
mitted to  ride  upon  it  between  Wist»  and 
McAlester,  and  that  before  Uie  Jury  would 
be  authorized  to  find  that  plaintiff  was  en- 
tiUed  to  ride  npon  the  train  npon  the  presen- 
tation of  the  ticket  they  mnst  find,  not  that 
it  had  already  been  honored  on  defendant's 
line,  but  that  its  Issnance  by  the  Bt  Louis 
&  San  Frandaco  BaUroad  Oompany  was  an- 
thorind  by  defendant,  and  that  it  was  a 
ticket  ButhoriBlng  Hie  bolder  to  ride  between 
the  points  named,  and  further  that  said  in- 
struction orerlooks  the  necessity  of  show^ 
Ing  authority  of  the  issuing  office  on  another 
line,  as  well  also  as  tbe  right  of  platntlfC  to 
use  the  ticket  between  the  stations  named. 

The  court  In  another  instruction  told  the 
Jury  that  plaintiff  must  prove  by  competent 
evidence  that  he  purchased  the  ticket  from 
the  agent  of  the  Issuing  line,  and  that,  If  it 
was  honored  by  defendant  on  Its  train  from 
Wlster  to  McAlester,  the  remaining  part  or 
portion  of  said  ticket  did  entitle  plaintiff  to 
be  carried  as  a  passenger  from  McAlester 
to  Wister,  The  ticket  In  queetlon  was  In- 
troduced In  evidence,  and  the  instmction  ob- 
jected to  referred  to  the  ticket  as  introduced 
in  evidence.  The  record  discloses  from  the 
evidence  of  Walter  Price  (G-M,  p.  88),  the 
station  agent  at  Poteau,  for  the  Frisco  Rail- 
road, then  be  sold  the  Identical  ticket  to 
plaintlif  for  the  defendant  company;  that 
It  was  his  duty  and  the  custom  of  his  ofllce 
to  Bell  tickets  over  the  defendant's  line  snch 
as  the  one  offered  in  evidence^  Plaintiff  tes> 
tifled  that  he  purchased  the  ticket  from 
the  agent  of  the  Frisco  at  Poteau ;  that  he 
used  the  going  part  as  fare  for  passage  to 
McAlester  and  no  question  was  raised  con- 
cerning its  validity.  AH  this  evidence  was 
undisputed  and  uncontradicted.  The  ticket 
itself  showed  It  to  be  one  issued  by  the  Fris- 
co Railroad  over  the  lines  of  the  Ohlcago, 
Bock  Island  &  Pacific  Railway  Company, 
and  that  It  was  good  for  one  first-class  pas- 
sage between  Poteau  and  McAlester  and  re- 
turn. This  assignment  is  practically  waived 
by  plaintiff  in  error  in  its  brief,  as  no  argu- 
ment to  speak  of  is  made  in  support  thereof, 
and  not  a  single  citation  of  authorl^  to  sus- 
tain the  proiMsltion  is  cited.  There  was  am- 
ple testimony  to  warrant  the  court  in  giving 
this  instruction  and  to  conclude,  as  a  matter 
of  law,  that  the  relation  of  agency  existed 
l>etween  the  railroads  in  the  matter  of  the 
selling  of  Bald  ticket 

[8]  Even  though  there  was  no  direct  tes- 
timony on  the  subject,  yet  the  acts  of  de- 
fendant, under  the  pleadings  and  the  proof, 
were  such  as  to  warrant  the  giving  of  this 
instruction  on  the  ground  of  ratification 
alone,  and  It  wUl  not  be  beard  to  disclaim 
refqponaibllity  on  this  ground  when  the  rec- 
ord indisputably  shows  tliat  the  braeflts  of 
the  contract  of  sale,  made  by  flie  Frisco 
agen^  who,  according  to  the  record,  was  au- 
thorised to  and  did  sell  the  ticket,  ww»  vol- 


untarily accepted  by  the  defendant  company. 
"One  ^0  voluntarily  accepts  the  proceeds 
of  an  act  d<me  by  one  assuming^  Hion^ 
without  authority,  to  be  his  agen^  ratlflM 
the  act,  and  takes  It  as  his  own,  witli  all 
its  burdens,  as  well  as  all  its  bmeflts."  U. 
a  Fid.  &  G.  Oo.  T.  Shirk,  20  OkL  676.  95 
Faa  2ia 

[I]  The  fimrth  assignment  of  error  Is  the 
giving  of  Infraction  Mo.  S.  which  reads  as 
follows:  "Ton  are  Instructed  ttkat  you  are 
to  consider  all  the  testimony  in  the  case 
besring  on  the  issues  of  fact  submitted  to 
you,  to  reconcile  any  and  all  apparently  con- 
flicting statements  of  the  witnesses,  and, 
if  practicable,  to  deduce  from  the  evidaice 
any  theory  of  the  case  which  will  harmonise 
the  testimony  of  all  the  witnesses,  and  It 
is  your  duty  to  adopt  that  theory,  than  one 
which  would  require  you  to  reject  any  tes- 
timony as  intentionally  false.**  It  Is  Insist- 
ed that  by  this  Instruction  the  court  invaded 
the  province  of  the  jury  by  telling  them  to 
adopt  any  theory  of  the  case  which  will 
harmonize  the  testimony  of  all  the  witness- 
es, instead  of  telling  them  that  it  was  their 
duty  to  examine  and  weigh  the  testimony 
and  to  accept  such  as  is  true  and  reject  such 
as  is  false.  If  such  Is  the  effect  of  this  In- 
struction, it  is  erroneous;  but  from  a  care- 
ful reading  of  the  same  we  cannot  agree 
with  the  conclusion  reached  by  counseL 

This  Identical  Instruction  was  taken  from 
Brickwood's  Sackett  on  Instructions,  vol.  1, 
8  S30,  where  It  Is  given  as  an  approved  form, 
and  cites  H.  Hirschberg  O.  Co.  v.  Mlchael- 
son,  1  Neb.  (Unof.)  141,  95  N.  W.  461.  The 
court  in  that  case,  in  considering  a  similar 
objection  to  this  instruction,  said:  "It  would 
have  been  better,  perhaps,  to  have  said  to 
the  Jury  that  th^  should  adopt  any  profto- 
ble  or  reatonalle  theory  that  would  har- 
monize the  evidence,  rather  than  to  state  it 
in  the  absolute  and  unqualified  form  used  by 
the  court;  but  we  cannot  think  that  the  jury 
was  misled  by  the  instmction  as  given  or 
that  reversible  error  can  be  predicated  there- 
on." 

In  Price  v.  State,  114  Oa.  85S,  40  8.  B. 
1016,  the  conrt  in  discussing  a  similar  in- 
struction said:  "It  is  not  error  to  charge 
that  'It  Is  the  duty  of  the  jury  to  reconcile 
the  testimony  of  the  witnesses  *  *  *  so 
as  to  impute  perjury  to  no  witness,'  where 
the  context  shows  that  the  charge  means 
that  the  jury  should  do  so  If  they  can."  We 
cannot  say,  reading  this  Instruction  with  the 
balance  of  the  charge,  that  it  Is  wholly  er^ 
roneous;  the  most  that  can  be  said  against 
It  Is  that  it  is  inaccurate;  but  its  inaccuracy 
is  such  that  it  could  not,  under  the  facts 
of  the  case,  have  misled  the  jury,  and  hence 
is  not  ground  for  reversal.  Redus  v.  Mat- 
tison,  SO  OkL  720,  121  Pac.  263;  Ward  t. 
Bidiards,  28  OkL  629,  115  Pac  701. 

14]  Tb»  verdict  of  a  Jtay  should  not  be 
revmeA  for  mladlrectlonB  la  On  hkw  unless 
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It  appeuB  that  Qw  jvaj  might  have  been 
misled  thereby.  Oklahoma  City  t.  Meyera, 
4  OkL  686,  4«  Pac.  S02.  "And  where  an  In- 
struction given  may  misstate  the  law,  yet 
if,  when  taken  with  the  other  Instmetlons,  it 
Is  apparent  that  the  Jury  were  not  misled,  it 
will  not  constitDte  reTerstMe  error."  Sny- 
der T.  StrlbUng.  18  OkL  168.  89  Pac.  222. 

We  hare  read  the  caaes  dted  by  counsel 
for  idalntUt  In  emw  In  support  of  their  the- 
ory, hot  do  not  think  they  sui^rt  the  view 
preaeirtBd.  In  the  case  at  bar  there  was  no 
possible  chance  for  the  Jury  to  reconcile  the 
coDiUetlng  teetlmony  of  the  vartous  witnesses- 
One  side  was  right,  while  the  other  side  of 
the  controTersy  as  presented  by  the  onwstng 
party  must  of  necessity  have  been  wrong. 
Newbnni  was,  or  he  was  not,  ejected  fnnn 
defmdanfs  tnln  on  the  night  in  question. 
This  Is  the  prlttc^ial  fact  In  the  case,  and  the 
Jury  were  required  to  determine^  tnm  the 
erldence^  whether  he  ma,  or  was  not,  eject- 
ed as  dwrged  in  his  petition.  He  testified 
positively  that  he  was^  and  offered  the  re- 
turn part  of  the  ticket  In  evidence  as  corrob- 
orative of,  and  part  of,  his  story.  The  wlt- 
neasea  for  the  defendant  company  with  equal 
directness  testlfled  that  he  was  not  ejected 
at  alL  Thus  It  Is  clearly  evident  that  it 
was  not  prwHeal  for  the  Jury  to  reconcile 
the  eonfllctint  stories  of  the  prions  wltness- 
esw  and  the  Jury  did  not  try  to  do  ao,  because 
snCh  course  was  not  only  not  practlable,  but 
absolately  Impossible;  but  they  weighed  all 
tile  erideDce,  according  to  the  rule  glvoi 
them  the  trial  eoor^  and  decided  In  favor 
of  plaintUE,  as  under  the  STlduiee  th^  were 
warranted  In  doing.  This  Instruction,  while 
not  a  oiodel  to  be  fallowed  by  trial  conrts, 
la  not  susceptible  to  t2ie  crttldam  <rfrfered. 

It  was  the  dn^  of  the  Jury  to  reconcile 
any  and  all  apparent^  conflicting  statements 
of  witnesses,  and  it  waa  likewise  their  doty 
to  deduce  from  the  evidence  "If  practicable" 
some  (any)  theory  of  the  case  which  would 
bsTiDCHilae  the  testimony  of  all  the  witnesses, 
and  it  was  their  farther  duty  to  adopt  that 
(some)  theory  0f  such  a  one  there  was)  that 
would  produce  such  resalt,  rather  than  to 
have  adopted  <me  that  would  have  required 
tbem  to  reject  testimony  as  willfully  false. 
To  our  mind,  It  la  clearly  apparent  that  no 
prejodicial  error  was  committed  In  giving 
this  instruction,  when  we  read  It  In  connec- 
tion with  the  others  gXvsa,  especially  the 
fourHi,  which  Immediately  preceded  this  one 
In  the  general  charge,  and  which  tells  the 
Jury  that  they  are  the  "sole  Judges  of  the 
credibility  of  the  witnesses  and  of  the  welf^t 
to  be  given  to  their  testimony.  Tou  may 
take  into  consideration  tbeir  interest,  bias,  or 
prejudice,  if  any;  theft  r^tionshlp  to  the 
parties  and  to  the  case,  if  any;  the  prob- 
ability or  improbability  of  the  story  related 
by  tZiem;  and  any  and  all  of  the  facts  and 
drcnmatani^  in  evidence  which,  in  your 


Judgment,  would  add  to  or  detract  from 
their  credlbtUty  or  Oie  weight  of  their  testi- 
mony." 

[i]  We  are  convinced,  from  a  carefol  read- 
ing of  the  record,  that  the  Jury,  under  the 
facts  submitted,  was  warranted  In  Its  con- 
elusion,  and  wblle  the  tnstmctlon  complained 
of  may  be,  and  Is  In  fact,  open  to  slight  crlt- 
icism,  yet,  under  the  recognized  rule,  that  "the 
court,  in  every  stage  of  action,  must  disr^ard 
any  error  or  defect  in  tbe  pleadings  or  pro- 
ceedings which  does  not  afltect  the  substantial 
rights  of  the  adverse  party;  and  no  Judgment 
shall  be  reversed  or  affected  by  reason  of 
such  error  or  defect"  (Revised  Laws  1910, 
I  4791),  we  do  not  fed  warranted  In  Inter- 
fering with  this  Judgment  No  complaint  Is 
made  that  the  Judgment  Is  excessive ;  there- 
fore we  are  not  at  liberty  to  consider  that 
phase  of  the  controversy.  It  seems  that  tbe 
defendant  company  was  content  to  and  did 
rely  solely  upon  the  theory  that  plaintiff 
was  not  ejected  from  its  train  as  charged 
in  his  petition.  This  theory  was  radiated 
by  tbe  verdict  of  the  Jury,  and,  as  stated 
hereinabove,  with  that  finding  we  can  find 
no  fault,  and  the  Judgment  should  be  af- 
firmed. 

PER  CURIAM.  Adopted  In  whole. 


■    HORTON  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklaboma.  Nov. 

IS,  1913.) 

(SyJMtu  &v  th9  OowrtJ 

1.  CaxHXHaL  Law  (|  1174*)— Hasicms  Es- 
Boa— Just. 

Where,  after  the  Jury  had  retired  for  de- 
liberation, the  judge  noticed  some  of  the  jorors 
in  tbe  open  windows  of  the  jury  room,  and  di- 
rected the  sheriff  to  tell  the  Jurors  to  keep  oat 
of  the  windows  and  tb9  sheriff  told  the  jiirors 
to  "set  out  of  the  windows  and  get  together  and 
reach  a  verdict,"  Add.  that  the  words  spoken 
were  not  of  such  a  natnre  that  prejudice  to  tbe 
defendant  will  be  presnmed. 

[Gd.  Note.— For  other  case^  see  Criminal  Law. 
Cent.  Dig.  S8  8170-3178;   Dec  Dig.  S  1174.»] 

2.  Cbiuikal  Law  ({  923*)  — New  Triav- 
Grounds— DisQUALiFiOATiON  of  Juroeb. 

When  affidavits  charging  jurors  with  hav- 
ing expressed  oi^ions  as  to  the  guilt  of  the 
defendsnt  prior  to  their  being  called  as  Jurors 
arc  relied  upon  to  annul  tbe  verdict  and  obtain 
a  new  trial,  it  must  be  clearly  shown  that  nei- 
ther the  defendant  nor  connsel  for  the  defendant 
knew  the  facta  averred  ib  auch  affidavits  at  the 
time  the  Jury  was  impsaeled. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Uw,  Cent.  Dig.  H  222&-2287;  Dec  Dig.  { 
928.*] 

3.  CaiuiRAL  Law  ((  923*)— New  Tbial— Dis- 

QUAUFICATION  OF  J UBOB— OBJECTION. 

Where  a  defendant  accepts  a  Juror  without 
availing  himself  of  the  right  to  examine  such  Ju- 
ror on  voir  dire,  or  without  availing  bimtielf  of 
the  right  to  challenge  him  for  cause,  he  will  not, 
after  conviction,  be  allowed  to  make  the  objec- 
tion that  the  juror  has  formed  and  exprraaed  an 
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opinion  averse  to  him,  bi  a  ground  for  a  new 
triaJ. 

[Ed.  Note.— For  other  caaeB,  see  Criminal  Law, 
Cent  Dtg.  S§  2225-2237;  Dec  Dig.  {  923.*] 

4.  JuBT  (8  110*)— Disqualification— Obj«o- 
moii— Waivbb. 

A  known  gronnd  of  disqaalificatlon  of  a 
Jnror,  before  or  during;  the  progress  of  the  trial, 
la  waived  by  withholding  It,  or  refuslDg  or  de- 
clining to  raise  the  objection  until  after  ver- 
dict. 

[Ed.  Note.— For  other  cases,  see  Jott,  Cent 
Dig.  SS  502-613,  615-523 ;  Dec.  Dig.  {  110.*] 

5.  Cbiuinai.  Law  (|  1166H*)— Habuuss  Eb- 

BOB— DiSQUAIJFIOATION  Or  JUBOBS. 

As  a  general  mle,  a  verdict  will  not  be  set 
aside  for  reasons  that  would  be  sufiScient  to  dis- 
qnalify  a  juror  on  a  challenge  for  cause,  which 
existed  before  the  jnror  was  sworn,  but  which 
was  unknown  to  the  defendant  until  after  con- 
viction, unless  it  appears  from  the  whole  case 
that  the  defendant  sufCered  injustice  from  the 
fact  that  the  juror  served  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l4g^C^t  Die  ii  8114^8123;   Dea  Dig.  | 

6.  CBDOnAX.  Law  (|  1160*)  —  Affkal  —  Niw 
TioAir— Findings. 

As  a  general  rule,  the-  finding  of  the  trial 
court  upon  an  issue  of  fact,  arising  upon  affi- 
davits and  evidence  adduced  on  a  motion  for 
new  trial,  will  not  be  dlatorbed,  where  the  evi- 
dence reasonably  tends  to  rapport  rach  find- 
ing. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  3084;  Dec.  Dig.  |  1160.*] 

fAd^MoMl  BvOabMM  by  Aditortol  8ta9.) 

7.  CsnaNAi;  Law  (|  866*)— Conduct  or  Ju- 

BOBS— COWVMBATIOK  WITH  OTHKBS. 

^The  statutory  rule  (Rev.  Laws  1910,  | 
5906),  prohibiting  conversation  between  the  ju- 
rors and  the  officer  in  charge,  will  not  prevent 
the  officer  from  enforcing  an  order  of  the  court 
in  a  criminal  case  by  teuing  the  jurors  to  keep 
out  of  the  open  windows  of  the  jury  room. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  S|  2048-2053;  Dec.  Dig.  | 
856.*} 

Appeal  from  District  Court,  Jefferson 
County;  Frank  M.  Bailey,  Judge. 

B,  D.  Horton  was  convicted  of  manslaugh- 
ter In  tike  first  degree,  and  appeals.  Af- 
firmed. 

The  plaintiff  la  error  was  convicted  of 
manslaughter  in  the  first  degree,  on  an  In- 
formation charging  him  with  the  murder  of 
Reuben  Horton  on  the  5th  day  of  August, 
1911.  On  the  19th  day  of  September,  1911) 
judgment  was  rendered,  and,  in  accordance 
with  the  verdict  of  the  jury,  he  was  sentenc- 
ed to  be  imprisoned  In  the  penitentiary  for 
the  term  of  six  years.  To  revene  the  judg- 
ment an  appeal  was  perfected. 

The  evidence  shows  that  the  defendant,  B. 
D.  Horton,  was  an  elder  brother  of  the  de- 
ceased, Beaben  Horton ;  that  the  defendant 
operated  a  telephone  exdiange  in  his  dwell- 
ing house  at  Sngden,  which  was  on  the 
principal  street  of  the  town.  On  the  evening 
of  August  5th  the  defendant  was  in  the  tele- 
phone exchange  and  the  deceased  outside  on 
the  porch,  and  they  were  Qnarrellng;  the 


defendant  steived  oat,  ahootins  at  the  de* 
ceased.  The  deceased  from  the  porch, 
and  died  ahnost  instantly.  Th»e  wrae  fire 
wounds  in  his  body.  Hie  defiendant  picked 
Qp  the  body  and  laid  It  on  the  porch  and 
walked  Into  his  office,  and  laid  down  two 
pistols,  an  automatic  88  and  a  46  Goltfa. 

J.  J.  Garner,  a  witnesa  for  t&g  state,  tes- 
tified tliat  he  was  standing  across  the  street 
and  saw  the  deceased  standing  on  the  pon^ 
opposite  the  door  of  the  telephone  office,  and 
the  defendant  was  shooting;;  the  deceased 
backed  from  the  pon-h  and  fell,  the  defend- 
ant picked  him  up  and  laid  him  <m  the  poich ; 
th^  he  did  not  see  any  gnn  in.  tiie  deceaa- 
ed'a  hands,  nor  did  he  see  him  make  any  ef- 
fort or  attempt  to  shoot 

J.  O.  Sanders,  a  witness  for  the  state  tes- 
tified that  he  was  a  farmer;  that  he  was 
standing  across  the  street  talking  to  the  wit- 
ness Gamer,  and  saw  the  Horton  brothera 
on  the  porch  in  front  of  the  phone  office; 
that  the  deceased  was  stepping  backwards, 
and  the  defendant  was  shooting  him;  that 
he  did  not  see  the  deceased  make  any  dem- 
onstration with  his  hands  or  arms,  and  did 
not  see  a  gun  in  hla  hand. 

N.  Johnston  testified  that  he  was  standing 
about  600  feet  away,  and  saw  the  difficulty ; 
that  the  time  was  about  sundown ;  that  when 
the  first  shot  was  fired  the  deceased  was  on 
the  porch  and  started  to  walk  away;  the 
defendant  stepped  out  the  door  and  shot 
him  four  or  five  times  more;  the  deceased 
took  four  or  five  steps,  and  fell ;  that  he  did 
not  see  anything  in  the  hands  of. the  de- 
ceased. 

Ode  Ellis  testified  that  he  was  ^gaged  In 
the  furniture  business  at  Sugden,  and  was 
walking  down  the  street,  and  saw  the  de- 
ceased step  onto  the  porch,  and  heard  Mm 
say  something  when  he  reached  the  door,  but 
did  not  understand  what  It  was;  beard  the 
defendant  swear,  and  tell  the  deceased  not 
to  come  in  there,  to  go  on ;  that  he  walked 
towards  the  post  office,  heard  a  shot,  and 
looked  back  and  saw  this  defendant  standing 
in  the  door  shooting  at  the  deceased;  that 
he  shot  five  or  six  times ;  that  the  deceased 
fell,  and  witness  went  for  a  doctor. 

J.  S.  Irlck  testified  that  he  issued  the  Sug- 
den S^nal ;  that  he  was  in  the  Signal  office, 
and  heard  persons  quarreling ;  that  he  step- 
ped out  and  saw  the  defendant  and  the  de- 
ceased standing  in  front  of  the  phone  office ; 
that  they  were  both  swearing;  that  the  de- 
ceased came  towards  blm,  and  he  went  back 
In  his  office,  and  the  deceased  came  In  and 
borrowed  a  match  and  then  walked  out;  he 
heard  him  step  upon  the  porch  in  front  of 
the  phone  office,  and  say,  "Well,  X  would  like 
to  talk  to  you  a  minute  If  you  will,"  and 
then  one  shot  was  fired,  an  interval,  and  then 
several  more  shots.  The  defendant  picked 
up  a  large  gon  that  was  lying  near  the  de- 
ceased. 
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Several  otber  witneBsea  for  the  state  testl- 
&ed  to  robstantlally  the  same  state  of  tacts. 

In  behalf  of  the  defendaat  bis  wife,  Afrs. 
Nellie  Horton,  teedfled  that  her  husband,  her 
sister,  and  herself  were  eating  sapper,  and 
hex  husband  bad  to  go  in  the  office  to  attend 
to  tbe  switchboard;  that  the  deceased  came 
in,  and  ahe  invited  him  to  eat  supper ;  that 
she  went  In  the  bedroom  with  her  sister  to 
dress,  and  saw  a  pistol  lying  on  the  bed  and 
asked  the  deceased  where  it  came  from; 
tttat  the  deceased  picked  up  the  pistol  and 
pot  It  In  the  waistband  of  his  pants,  and 
said,  "Have  yon  a  shirt?"  and  she  said, 
"Tes,"  and  the  defendant  said,  "I  thom;ht 
Lisle  wanted  one,"  and  then  said,  "Have  yon 
any  sopporters?"  and  she  said,  "Reuben,  you 
are  drinidng;  you  had  better  go  on  out" — 
aod  her  husband  said,  "Gome  on,  Beuben, 
aod  let  the  girls  get  ready  for  church,  and 
tlte  deceased  said,  "I  wlU  get  out  of  your 

6— d  d  n  house  and  never  set  my  foot 

In  it  again,  you  are  a  Q  d  d   black 

Mm  of  a  b  h."  And  her  husband  said  he 

did  not  want  Um  to  talk  that  way  In  his 
ttoose^  and  for  Urn  to  get  out,  go  home,  and 
ED  to  bed.  That  be  went  out,  and  she  did 
Dot  bear  any  more  of  tdm  until  he  came 
back  on  the  front  porch,  and  he  called  her 
bosband  and  said,  "Come  out  here^  you  damn 

sou  of  a  b  h,  and  I  will  shoot  your  head 

ttt,"  and  her  husband  told  him  to  go  away, 
and  be  wwt  over  to  the  Signal  office,  about 
20  steps  away;  that  he  oune  back  In  a  short 
tliDe  and  n^eated  his  abu^ve  and  offensive 
language,  and  called  witness  a  damn  liar, 
and  polled  his  gun  and  thiew  it  on  her,  |md 
she  ran  Into  the  bedroom  and  heard  five 
shots. 

Hias  UsEle  WllBon  testified  that  she  was 
tlK  defendanTB  wUe^s  sister.  Her  testimony 
wna  substanOaUy  the  senie  as  that  of  hei' 
■tster. 

The  defttidant  U  a  wltnees  in  his  own  be- 
balt  tesUfled :  That  be  noticed  the  gun  laying 
on  the  bed;  that  the  deceased  used  abnsiTe 
and  dTfenstre  language  to  him.  That  he  ask- 
ed him  bA  to  swear  btf  ore  the  wnnen  folks, 
and  be  weakt  out  That  he  came  bade  on  the 
front  pordi  and  used  abusive  language  and 
told  Urn  to  oome  ont;  that  he  wanted  to 
ttHwt  Us  danined  head  oO.  That  he  then 
vent  to  the  Signal  office,  and  was  there  a 
ndnnte  or  two  and  came  back  and  began 
agalo  to  corse  and  abuse  hiuL  That  he  said 
t*  him,  "Tod  are  drinking,  Beuben,  and  go 
OB  away,  I  am  not  coming  out  there,"  and 
that  after  some  more  abusive  language  he 

i>ald  to  Us  wife.  "Ton  are  a  O   damn 

Uar,"  and  drew  his  gun,  and  he  then  reached 
AffUsgun  that  was  on  the  switchboard.  That 
he  lieaid  the  deceased's  gun  click,  and  he 
And  dz  shots.  That  he  stepped  off  the 
pordi  and  dropped  his  gun  and  fell.  That 
he  picked  Mm  up  and  laid  him  on  the  porch. 
That  he  shot  him  "because  I  knew  or  believ- 
ed tint  he  would  UU  ue  which  he  was  try- 


ing to  do."  That  his  gon  was  a  88  caliber 

Colt's  automatic. 

Fred  Bear  testified  that  he  saw  a  six-shoot- 
er lyii^  between  the  hand  and  body  of  the  de- 
ceased before  the  defendant  picked  the  body 
up. 

Four  witn^ses  testified  as  to  the  reputa- 
tion of  the  deceased  in  that  community  as  be- 
ing a  quarrelsome  and  dangerous  man. 

In  rebuttal  several  witnesses  testified  that 
the  deceased  was  not  intoxicated  that  after- 
noon. 

The  foregoing  statement  of  facts  is  suffi- 
cient for  the  purpose  of  this  opinion. 

Stewart,  Cruce  A  OUbert,  of  Oklahoma 
Caty,  for  plaintiff  in  error.  Chas.  West,  Atty. 
Gen.,  and  Smith  G.  Matson,  Asst.  Atty.  Gen., 
(Monroe  Osbom,  of  Ardmore^  o£  counsel),  fOr 
the  State. 

BOTLE,  J.  (after  istaCLng  the  facts  as 
abovQ).  A  number  ot  alleged  errors  in  the. 
trial  of  the  case  are  assigned,  which.  In  so 
far  as  they  are  deemed  essential  in  review- 
ing the  case,  will  be  discussed  in  the  order 
presented. 

The  first  four  assignnmte  are  the  usnal 
ones:  That  Qie  court  erred  in  overroling 
motion  for  new  trial;  that  the  nrdlct  is 
contrazy  to  law,  and  la  not  sustained  by  the 
evidence;  and  errors  of  law  occurring  dur- 
ing tbo  trial. 

[1]  The  fifth  assignment  la.  In  effect,  lOiat 
after  the  case  had  been  submitted  to  the 
Jory,  the  sheriff  was  guilty  of  miscondnct  in 
talktiv  to  the  jury  before  they  had  agreed 
upon  thdr  verdict  The  record  shows  that 
John  Wr^t,  sherifT,  had  charge  of  the  Jury; 
that  the  Jury  room  was  across  the  street 
from  the  hotel;  that  some  of  the  jurors 
would  Ite  in  the  windows  of  tlie  Jury  room, 
and  could  be  seen  from  the  hoteL  The  ^vuige 
and  the  idieriff  noticed  this,  and  the  judge 
told  die  sheriff  to  teU  the  Jurors  to  get  out 
of  the  windows.  The  sheriff  testified  that 
he  told  the  Jurors  not  to  lie  up  in  the  win- 
dows; that  the  JocUte  had  told  him  to  tell 
than  to  "get  out  of  the  windows  and  get 
together  and  readk  a  verdict,  or  get  to  work 
and  do  somethli^';  that  the  people  gathered 
outside  could  hear  them. 

The  defendant's  counsel  cite  the  case  of 
Bldley  r.  Stete,  6  Okl.  Or.  622,  lUS  Pac.  028. 
and  numerous  cases  from  other  states  in 
support  of  their  positt<»i. 

[7]  Our  Code  provides  (section  6006,  Rev. 
Laws) :  "After  hearing  the  charge,  the  Jury 
may  either  decide  in  court,  or  may  retire 
for  dellberatiou.  If  they  do  not  agree  with- 
out retiring,  one  or  more  officers  must  be 
Bwom  to  keep  them  together  in  some  private 
and  convenient  plac^  and  not  to  permit  any 
person  to  speak  to  or  communicate  with 
them,  nor  do  so  themselves,  unless  it  be  by 
order  of  the  court,  or  to  ask  them  whether 
they  have  agreed  upon  a  verdict,  and  to  re- 
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turn  tbem  Into  coart  when  tbey  lure  w 
agreed,  or  when  ordered  by  the  court" 

It  Is  the  doty  of  the  court  and  Oiedlt  to 
prevent,  If  possible,  any  mlscondact  on  the 
part  of  the  Jnry,  and  It  la  the  dntr  of  the 
officer  in  charge  to  see  that  Jurors  properly 
conduct  themselTes  and  observe  the  reqoire- 
ments  of  law,  and  that  they  do  nothing  that 
would  prevent  a  fnll  and  fair  consideration 
of  the  case.  The  court  noticed  that  some 
of  the  Jurors  were  rittlng  in  the  open  win- 
dows within  the  hearing  of  people  outside, 
and  directed  the  sberUT,  who  was  the  officer 
In  charge,  to  tell  them  not  to  do  so.  If  the 
court  had  seen  fit  to  tell  the  sheriff  to  re- 
move the  Jury  from  that  room  to  another 
room,  the  sherlCF  would  have  to  tell  the  Jury 
to  enter  another  room.  It  may  be  that  the 
sheriff  In  enforcing  the  order  of  the  Judge 
said  more  than  was  necessary,  but  under 
the  evidence  in  this  case  nothing  short  of  er- 
ror prejudicial  to  the  substantial  rights  of 
the  defendant  would  Justify  us  in  setting 
aside  the  verdict  Private  communications, 
or  conversations  between  Jurors  and  thlifd 
persons,  or  the  officer  In  charge,  are  abso- 
lutely forbidden  by  law,  and  a  defendant  Is 
entitled  to  the  presumption  that  such  mis- 
conduct would  be  prejudicial  to  him,  and  the 
burden  of  iwoof  would  be  on  the  state  to 
show  that  a  defendant  suffered  no  injury  by 
reason  of  such  niisconducL  Selstrom  v. 
State,  7  Okl.  Or.  346. 128  Pac  657.  However, 
this  rule  has  no  application  to  the  objection 
here  made.  It  is  manifest  that  the  words 
spoken  by  t2ie  sheriff  In  enforcing  the  order 
of  the  court  were  not  of  snCh  a  nature  tliat 
injury  may  be  fairiy  presumed.  The  lan- 
guage used  was  neither  threat  nor  advice, 
nor  evcm  a  saggestira.  We  think  tha  ab- 
Jectlon  la  witiioiit  merit 

ft]  Hie  slxtb  assignment  of  error  is  that 
John  Splvey,  oqe  of  the  JnnMm,  bad  ftmned 
and  expraued  an  opinion  adverse  to  the  de- 
fendant prevloufl  to  tale  b^ng  awom  as  a 
Juror.  In  his  verified  motion  for  a  new  trial 
Uie  defendant  statee  "that  aaid  juror  ms 
by  his  counsel  fidly  examined  and  stated 
ui^er  oath  that  he  bad  no  opinion  aa  to  the 
guilt  or  Innocence  of  the  defendant,  and  had 
no  knowledge  concerning  the  drcumatances 
surrounding  the  killing;  that  be  conld  try 
the  defQidant  fairiy  and  impartially,  and 
would  do  80,  and  that  be  had  no  prejudice 
against  the  d^endant  merely  because  he  was 
diarged  wltli  the  murder  of  bla  broths.** 
In  support  of  this  ground  Qie  affidavit  of 
J.  T.  Tampoi  is  attatiied,  wherein  affiant 
states  that  on  the  2Stli  day  of  August,  1811. 
he  had  a  conversation  with  the  Juror.  John 
Spivey,  at  Nocona,  Tex.,  and  while  discussing 
the  defeodaufa  case.  Spivey  said :  "From 
what  I  have  heard  Dick  Horton  ought  to  be 
mobbed,  and  I  would  be  willing  to  help  mob 
him,  any  man  that  would  take  his  brother's 
life,  no  punishment  would  be  too  bad."  The 
Juror  Spivey,  being  duly  sworn,  testified  tbat 


be  made  no  sndi  statnneiit,  nor  any  similar 
statement;  that  he  knew  tiie  affiant  Tam- 
pon; tbat  when  he  was  a  Justice  of  tlie  peace 
at  Fleetwood,  affiant  was  omvlcted  of  gam- 
bling before  him. 

[6]  In  Smith  v.  State,  6  OkL  Gr.  282.  114 
Pac.  360,  it  is  said:  "The  mere  feet  that  two 
parties  attempted  to  impeach  a  Juror  does 
not,  by  any  means,  settle  the  question  of  cred- 
ibility as  between  such  parties  and  the  Juror. 
If  It  did,  but  few  verdicts  could  be  sustained, 
because  in  almost  every  case  it  would  be 
CK>S8lble  to  find  two  or  more  persons  who 
would  make  affidavits  impeaching  a  Juror. 
*  •  •  The  question  of  credibility  was  one 
to  be  determined  by  the  trial  court,  and.  In 
the  absence  of  a  showing  that  this  discretion 
was  abused,  it  cannot  be  reviewed  here. 
There  is  nothing  In  this  record  to  indicate 
any  abuse  of  discretion  on  the  part  of  the 
trial  Judge."  It  is  a  settled  rule  of  this  court 
that  the  finding  of  the  trial  court  upon  a 
question  of  fact,  arising  upon  affidavits  and 
evidence  adduced  on  a  motion  for  new  trial, 
will  not  be  disturbed  where  the  evidence  rea- 
sonably tends  to  support  such  finding, 

[3]  The  seventh  assignment  of  error  Is  that 
Josh  Wheeler,  another  one  of  the  Jurors,  had 
formed  and  expressed  an  opinion  adverse  to 
the  defendant  previous  to  his  being  sworn  as 
a  Juror,  as  shown  by  the  affidavit  of  one  A. 
E.  Rogers,  attached  to  the  motion  tor  new 
trial.  According  to  this  affidavit,  Rogers  had 
a  conrersatlon  with  the  Juror  Wheeler  at  the 
home  of  WilUanr  Rogers  oa  the  10th  day  of 
September,  1011.  and  said  Juror  stoted  to 
him,  while  discussing  the  defendant's  case, 
"that  he  had  heard  of  the  case  of  Dick 
Horton,  and  tbat  he  was  on  the  Jury  down  at 
I^n,  and  that  he  did  not  believe  that  they 
would  get  a  Jury  out  of  the  24  Jurors,  be- 
cause he  bad  been  talking  to  all  of  them 
about  the  case,  and  he  did  not  think  any  of 
them  would  sit  oa  it,  for  be  would  not  taim- 
eelt  Tbat  be  saw  him  in  the  courthouse, 
and  when  he  went  out  be  looked  as  if  be 
bad  done  nothing  more  than  kill  a  <Alcken, 
and  tbat  most  any  man  ought  to  4)e  willing 
to  sit  tm  bis  Jnry,  and  Oat  any  man  who 
would  kill  bis  brother  ougtkt  to  have  to  serve 
a  term,  but  tbat  he  did  not  want  to  be  the 
man  who  put  It  onto  blm."  Oounsti  contend 
that  the  trial  court  erred  In  refusing  to  set 
aside  tba  verdict  on  account  of  the  dlsquali- 
flcatton,  prejudioe.  and  misconduct  of  the 
Juror  Wheeler,  as  shown  by  the  afSdavlt  o£ 
A.  EL  Rogers;  which  the  state  did  not  Intro- 
duce any  innwf  to  deny  or  contradict  For 
some  reason,  not  apparent  from  the  record, 
there  Is  considerable  difference  between  the 
allegations  of  the  motion  for  new  trial  as  to 
the  juror  Spivey  and  the  Juror  Wheeler.  As 
to  Spivey  there  Is  an  allegation  that  in  the 
examination  of  the  Jurors  on  voir  dire  said 
Juror  was  asked  as  to  his  bias  and  prejudice, 
but  as  to  the  Juror  Wheeler,  no  such  allega- 
tioB  la  made.   The  only  evidence  showing 
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tlut  tbe  Juror  Wheeler  was  ever  placed  on 
his  Tolr  dire  in  this  case  Is  shown  by  the 
record  as  follows:  "Thereupon  said  Jurors 
Tere  duly  sworn  to  true  answers  made  to 
tlie  qnestloDS  propounded  to  them  touching 
tbelr  qnaUficatloiu  to  serve  as  Jurors  in  said 
caaa  Thereopoa  said  Jurors  were  interro- 
gated by  counsel  for  both  the  state  and  the 
d^eadant"  In  view  of  the  condition  of  the 
record  presented,  we  cannot  say  that  the 
defendant's  complaint  is  well  founded.  In 
order  for  the  defendant  to  predicate  error 
on  account  of  the  declaration  of  the  Juror 
Wheeler  as  averred  in  Rogers'  affidavit,  it 
woald  be  necessary  for  the  record  affirma- 
tirely  to  show  that  said  Juror  had  been  duly 
examined  on  voir  dire,  and  had  stated  under 
oath  that  he  was  not  biased  or  prejudiced, 
and  had  not  formed  or  expressed  an  opinion 
as  to  the  guilt  or  innocence  of  the-  defiant 
Tbe  reccnd  contains  no  recital  of  such  exam- 
lnatl«L  It  only  appears  from  the  statement 
of  counsel  in  th^  brief.  It  is  not  even  al- 
lied in  the  verifled  motion  for  a  new  trial. 
A  defendant  must  ezerdse  all  the  rights  that 
he  has  under  the  statutes  to  And  out  whether 
or  not  a  Joror  is  qualified  before  he  can  take 
advantage^  after  verdict,  of  such  juror's  in- 
eonqietency  or  dlsqnallflcatlon. 

14]  A  defoidant  cannot  alt  sopinely  by  and 
allow  dlaqnalifled  and  incompetent  Jurors  to 
be  sdecCed  to  try  him,  and  then  take  advan- 
tage of  hla  own  Indifference  or  negligence^ 
nor  can  a  defoidant  call  upon  this  court  to 
Resume  that  he  asked  a  Juror  cwtaln  ques- 
tlons,  In  the  absence  of  a  showing  In  tlie  rec- 
ord that  such  qnesttoDS  were  asked.  A 
kaown  ground  of  diaquallflcatlon  of  a  Juror 
before  or  during  the  progress  of  a  trial  is 
waived  by  withholding  it  or  refnalug,  or  de- 
dioing  to  raise  the  objection  until  aftw  ver- 
dict See  Qneenan  v.  Territory,  11  Okl.  261. 
71  Pae.  2Uk  81  L.  &  A.  824;  Id.,  190  U.  & 
518^  28  Sap;  Ct  762,  47  L.  Ed.  U7fi. 

We  think  It  may  be  safely  said  that  upon 
mlndple,  If  the  defoidant  accepts  a  Juror 
wlthont  availing  Unuelf  of  the  right  to  ex- 
amfaie  anCh  Juror  on  TtAr  dire,  for  the  pur- 
pose of  testing  Us  impartlall(7,  or  without 
availing  himself  ot  the  right  to  challenge  bim 
for  cause,  and  it  should  be  discovered  after 
nrdlct  tbat  he  was  incompetent  by  reason 
of  prejudice  tbe  defendant  would  not  be  en- 
titled to  a  new  trial  on  that  ground  under 
onr  statute. 

In  the  case  of  State  v.  Morrison,  67  Kan. 
144.  72  Pac  S54,  it  is  said:  "Again,  we  be- 
Ueve  it  Is  a  rule  of  universal  application, 
vhen  a  motion  for  a  new  trial  is  supported 
bj  affidavits  charging  members  of  the  Jury 
with  having  expressed  an  opinion  as  to  the 
SQllt  of  the  defoidant  prior  to  the  trial,  such 
affidavitB  most  nnequlTOcally  state  that  both 


defendant  and  counsel  for  defendant  were 
ignorant  of  such  fact  at  the  time  of  Impan- 
eling the  Jury.  In  the  case  at  bar  the  affi- 
davits filed  close  with  the  following  language, 
either  in  substance  or  exact  words :  'The 
affiant  further  says  that  he  never  told  the 
defendant  or  any  of  her  attorneys  of  said 
conversation  until  after  the  trial  had  dosed 
and  the  verdict  had  been  rendered  In  said 
case.*  Neither  the  defendant  nor  any  of  her 
counsel  made  any  statement  as  to  their 
knowledge  of  the  making  of  such  statements 
alleged  to  have  been  made  by  the  Jurors 
prior  to  the  trial  of  the  case.  •  •  • 
There  ia  no  allegation  in  the  affidavits  that 
affiant  4Ui  not  communicate  to  others  tSiau 
the  defendant  or  her  counsel  the  tact  that 
such  statements  wexe  mada  Error  la  never 
presumed.  The  record  is  Insufficient  to  show 
tbe  statements  alleged  to  have  been  made  by 
the  Jurors,  if  made,  were  unknown  to  the  de- 
fendant m  her  counsel  prior  to  the  Impanel- 
ing of  the  Jury."  See,  also,  BoUnson  v.  Ter- 
ritory. 16  Okl.  241,  86  Pac.  451. 

[S]  In  the  case  of  Stouse  et  aL  v.  State.  6 
Okl.  Cr.  415. 119  Pac  271,  It  Is  said:  "It  Is 
wdl  settled  that,  as  a  general  rule,  a  verdict 
will  not  be  set  aside  for  reasons  that  would 
be  suffident  to  disqualify  on  a  challenge  for 
cause  which  existed  before  the  Juror  was 
sworn,  but  which  was  unknown  to  the  ac- 
cused until  after  the  verdict,  unless  it  ap- 
pears from  the  whole  case  that  the  accused 
suffered  injustice  from  the  fact  that  the 
Juror  served  in  the  case." 

Under  the  evidence  in  this  case,  we  think 
it  would  be  sufficient  to  say  that  the  verdict 
returned  is  almost  conclusive  of  the  fftct  that 
the  defendant  was  tried  by  a  fair  and  impar- 
tial Jury. 

Finally,  It  la  claimed  that  the  court  erred 
in  giving  Instruction  No.  12.  No  objection 
was  made  or  exceptions  taken  to  the  Instruc- 
tions gXven  by  the  court,  and  no  other  instmc- 
CLons  were  requested  to  be  given.  We  have 
examined  the  instruction  criticized,  and  we 
think  that  this  Instruction  correctly  states 
the  law  applicable  to  this  case,  and  we  fur- 
ther find  that  tbe  diarge  of  tile  court  con- 
tains a  full  and  fair  presentation  of  tbe  de- 
fense. 

Haviiv  noticed  and  considered  all  of  the 
assignments  of  error  presented  tbe  defend- 
ant's brief,  and  upon  a  careful  examination 
of  tbe  entire  record,  we  are  of  the  opinion 
that  no  error  was  committed  by  the  trial 
court  prejudicial  to  the  substantial  rights  of 
the  defoiidant  The  Judgment  of  conviction 
Is  therefore  affirmed. 


ARMSTRONG,  P.  J.,  and  FUBMAN,  J., 
concur. 
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JONES  T.  STATE. 
(CMminal  Court  of  Appeals  of  Oklahoou.  Nor. 
1,  1013.) 

(8vfMu9  hp  ffce  Court.) 

1.  CuiOHAZ.  Law  (|  1169*)— Bbtbw— Vn- 

PIOF— COimJOTINO  EVXDBNOK. 

Under  the  law  in  this  state  Issaei  of  fact 
axiaiBg  In  the  trial  of  a  criminal  action  are  for 
the  Snrj,  and  when  there  ia  a  dear  conflict  in 
the  testimony  tiwlr  finding  therecm  will  not  be 
disturbed  hj  this  court  on  appeal 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die  H  3074-3088;  Dec  Dig.  f 
115».*] 

2.  OaaavAi.  Law  (|  16*)— Bbpbai.  ot  Psnal 
Statdis— BFraor— OomnruAHCB  or  Pbosb- 

ounoN. 

Under  the  common  law  the  repeal  of  a  pe- 
nal statute  operated  as  a  remission  of  all  penal* 
ties  for  violations  thereof  committed  before  its 
repeal,  unless  A*  repealing  statute  contained 
a  prorision  expressly  reserving  the  right  to  the 
state  to  continue  such  piMecution,  but  under 
the  Constitution  and  laws  of  our  state  this  rule 
is  abrogated;  there  being  a  constitutional  pro- 
vision and  ft  general  stotnts  reserring  this  right 
to  the  stats. 

rod.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dlf.  H  1,  16-20;  Dec.  Dig.  |  1S.*J 

(Ai4itiowa  SyUaiut  h$  BUtorial  Staff.) 

S.  WOBDS   AND  PHKASKB — "PkITALTT"— "LlA- 
BUJTT" — "FoarMTUBa"— "PUHISHMBNT." 

The  words  "penalty,"  "liability,"  and  "forw 
feiture"  are  frequently  treated  as  synonymous 
with  the  word  "ponishment,"  in  connection  with 
crimes  of  the  highest  grade. 

[Ed.  Note.— For  other  definitioDs,  see  Words 
and  Phrases,  voL  6.  pp.  6272-6276:  vol  8,  p. 
7760;  vol.  6,  pp.  4111-4116  L  toL  9,  pp.  2^3- 


2899:  vol.  8,  p.  7666;  ToL  7,  pp. 
ToL  8,  p.  7775^1 

Appeal  from  District  Court,  Carter  Coun- 
ty; S.  W.  Russell,  JudgtL 

Doe  Jones  was  convicted  of  larcny,  and 
appeals.  Affirmed. 

Johnson  A  McOllI  and  Grace  *  Potter,  aU 
of  Ardmor^  fbr  plalnUft  in  error.  Smith 
O.  Uatson,  Aast  Atty.  Gen.,  for  the  State. 

AKM8TB0NG,  P.  J.  The  pUlntlff  In  er- 
ror, Oce  Jones  was  convicted  at  the  Novem- 
ber, 1911,  term  of  the  district  court  of  Car- 
ter county  on  a  charge  of  larceny  of  do- 
mestic animals,  and  his  punishment  fixed  at 
imprisonment  in  the  state  penitentiary  for 
a  period  of  10  years.  To  review  the  judg- 
ment of  conviction  he  has  brought  this  ap- 
peal. The  prosecuting  witness,  W.  R.  Cy- 
pert,  and  the  accused  were  near  neighbors, 
living  in  Carter  county,  OU.  On  the  night  of 
January  18,  1911,  four  horses  and  one  mule 
were  stolen  from  Cypert,  and  were  later 
found  in  the  Arbuckle  Mountains,  in  a  pas- 
ture used  by  the  accused.  Warren  Yell  and 
Bryant  Ballew  were  JoinUy  charged  with  the 
offense.  They  testified  against  the  accused 
that  on  the  evening  of  the  larceny  he  gave 
them  $10  each  to  help  him  move  the  horses 
up  into  the  Arbuckle  Mountains  to  hia  pas- 
ture; that  he  told  them  he  would  aee  that 


they  did  not  get  Into  trouble.  The  accused 
bought  some  carbolic  add  at  Hefiln's  drug 
store  ]uat  before  the  trip.  This  fact  Is  tee- 
tlfied  to  by  witness  Coffee  and  by  the  drug- 
gist Ueflln.  The  three  left  Jones*  house  on 
horseback,  the  accused  riding  a  large,  brown 
bay  horse,  the  property  of  Yell,  the  other 
two  riding  smaller  horses;  each  horiie  b^g 
shod  all  round.  They  rode  north  to  the 
pasture  of  prosecuting  witness,  and  there 
found  the  horses  and  mule.  The  accused  cut 
Qie  wire  fence  with  clippers,  and  they  took 
four  horses  and  one  mul&  They  had  some 
trouble  catching  the  horses,  and  left  one 
they  could  not  get  hold  ot  They  left  the 
field  and  traveled  south  along  what  the  ac- 
cused told  his  associates  was  the  Ardmore 
road,  for  the  purpose  of  turning  people  off 
their  track  and  leaving  the  impression  that 
ttie  horses  had  gone  south.  After  coins 
some  distance  they  doubled  bade  on  an  old 
road,  and  went  back  north  to  the  Arbuckle 
Mountains,  to  a  pasture  commonly  known  as 
"No  Mans"  pasture,  in  whliSi  the  accused 
had  been  keeping  stodE.  It  appears  that  this 
pasture  is  on  top  ot  the  Arbocklea^  and  la 
made  by  adjoining  landownors  tendaig  tJieii 
lands  on  all  sides  o£  it  No  one  Mema  to 
have  any  legitimate  dalm  to  the  tract  of 
land  constituting  this  pasture.  This  la  ap- 
parently a  place  scarcely  ever  visited,  and 
practlciilly  Impossible  of  being  found  except 
by  those  being  very  familiar  with  the  snr- 
rounding  country  and  Its  particular  loca- 
tion. Olils  place  was  reached  early  in  the 
morning  of  January  19tli,  and  is  apparently 
about  16  miles  from  where  the  horses  were 
taken.  After  reaching  the  pasture  the  stock 
were  rebranded  with  the  carbolic  add  pur- 
chased the  day  before  at  Hefiln's  drag  store 
In  Lone  Orore.  Three  or  four  days  later, 
when  the  hones  were  fbund,  there  were 
fresh  brands  on  them  whidi  had  ttie  app^r- 
ance  of  having  been  made  by  add  and  bore 
the  odor  of  carbolic  add.  ^Hiere  was  a 
leather  halter  on  the  mule,  which  was  taken 
off  and  hlddok  under  a  rock.  One  of  tlw  ac- 
complices told  the  officers  where  this  baiter 
could  be  found,  and  later  took  the  officers  to 
this  place  and  the  halter  was  so  found. 
After  branding  the  stock  the  parties  sepa- 
rated; Jones  going  x>ne  direction,  Tdl  and 
Ballew  in  another.  It  appears  that  the  horse 
the  accused  rode  on  the  night  of  the  larceny 
belonged  to  Accomplice  Yell;  that  he  re- 
covered the  same  about  a  month  later  from 
a  brother-in-law  of  the  accused.  Tell  and 
Ballew  were  arrested  a  short  time  after  the 
larceny.  The  accused  was  not  located  for 
six  or  seven  months,  and  not  until  be  came 
into  Ardmore  and  surrendered  to  the  officers. 
Uls  family,  however,  continued  to  live  at 
Lone  Crove  and  near  the  town  of  Dixie. 

11 J  The  accused  entered  a  plea  of  not 
guilty  and  undertook  to  establish  an  alibi. 
The  prindpal  witnesses  testifying  thereto 
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wen  two  btotbera,  and  from  a  reading  of 
the  Moord  It  Is  not  surprising  that  the  Jury 
foond  against  him,  aa  the  testimony  of  these 
witnesses  is  thoroughly  InuieaChed  by  the 
state,  and  their  stories  aie  most  unlikely. 
In  fiict  there  is  very  little  straightforward, 
nasonable,  oonvlncing  testimony  on  behalf 
of  the  aocosed.  There  are  many  other  cor- 
roborating drcomstanoes  supporting  the  sto- 
ries told  by  the  acoomidlces,  entirely  suffi- 
cient in  oar  Judgment  to  warrant  the  finding 
of  tbe  Joty.  With  this  in  rlew  this  court 
wUl  not  reverse  this  Judgment,  in  the  ab- 
aenoe  of  substantial  errors  of  law. 

[t]  The  only  material  law  point  raised  by 
Goonsd  for  plaintiff  in  error  is  based  on  the 
contantion  that  the  crime  was  committed  on 
ttw  1801  of  Janaaxy,  1911,  and  that  the  pros- 
ecQtian  was  not  b^un  until  August  31,  1011; 
tbat  during  this  interim  the  Legislature  re- 
pealed the  statute  under  which  the  crime  was 
pnsecnted. 

Tbe  statute  m  which  the  prosecution  was 
biMd  reads  as  fldlows:  "Any  person  IQ  this 
■tate  who  shall  steal  any  horse,  cow  or  hog 
ihin  be  guilty  of  a  felony  and  upon  conviction 
riull  be  punlabed  hy  oonflnement  in  tSie  state 
penitentiary  for  a  term  of  not  less  than  one 
year  nor  mora  flum  ten  years;  provided  that 
when  tbe  horse  or  hrases  stolmi  are  proven 
to  be  work  stock  the  punishment  shall  be  not 
leas  than  three  years  nor  more  than  ten 
yeora  Tba  word  'horse'  as  used  In  this  act 
riian  include  all  animals  of  the  equine 
■pedes,  and  the  word  'cow'  shall  Include  all 
tDlmals  of  the  bovine  species."  Laws  1910, 
C98. 

Tbe  amendment  which  counsel  contend  re- 
pealed that  statute  is  aa  follows: 

"Section  1.  That  section  1,  cOiapter  98, 1910, 
Session  Laws  of  Oklahoma,  be  and  the  sam.e 
la  hereby  amended  to  read  as  follows: . 

"Section  1,  Any  person  in  this  state  who 
Bball  steal  any  hors^  shall  be  guUty  of  a 
felony  and  npon  ccmvlctdon  shall  be  punished 
by  conflnement  in  the  state  penitentiary  for 
a  term  of  not  less  than  Ave  years  nor  more 
than  ten  years ;  and  any  person  In  this  state 
who  shall  steal  any  cow,  or  hog  shall  be 
guilty  of  a  felony  and  upon  conviction  shall 
be  punished  by  confinement  in  the  state  pen- 
Itoitiary  for  a  term  of  not  less  than  two 
(2)  years;  nor  more  than  ten  years.  The 
word  'horse*  as  used  In  this  act,  shall  include 
all  animals  of  the  equine  species,  and  the 
word  'cow'  shall  Include  all  animals  of  the 
bovine  species."   Laws  1011,  c  92. 

There  are  two  reasons  why  this  contention 
is  not  well  foundeO,  only  one  of  whldi  we 
will  discuss. 

Section  64  of  article  6  of  our  Constitution 
Is  as  follows:  "The  repeal  of  a  statute  shall 
not  revive  a  statute  previously  repealed  by 
lodi  Btatate,  nor  shall  such  repeal  affect  any 
aecroed  rlgh^  or  penalty  incurred,  or  pro- 
oeedings  b^cun  hy  vlrtM  of  aucb  ccvealed 
■tatnta^** 


Section  2972,  Oomplled  Laws  of  Oklahoma 
1909,  provides:  TThe  repeal  of  any  statute 
by  the  L^lslatlve  Assembly  shall  not  have 
the  effect  to  release  or  extinguish  any  penal- 
ty, forfelturo  or  liability  Incurred  under  such 
statute^  unless  the  repealing  act  shall  so  ex- 
pressly provide;  and  such  statute  shall  be 
treated  as  still  remaining  In  foroe  for  the 
purpose  of  sustaining  any  proper  action  or 
prosecution  for  the  enforcement  of  such  pen- 
alty, forfeiture  or  liability." 

[I]  The  construction  of  an  identical  statute 
was  before  the  United  States  Supreme  Court 
in  the  case  of  U.  S.  v.  Seisinger,  12S  & 
401.  9  Sup.  Ct  100,  32  L.  Bd.  480.  in  whldi 
tlie  court  said:  "It  Is  conceded  tbAt,  undw 
tbe  genera]  principles  of  tbe  common  law, 
the  r^>eal  of  the  penal  statute  opmtes  as  a 
rttnlsaton  of  all  penalties  f6r  vlolatloiu  of  It 
committed  before  its  repeal,  and  a  r^ease 
from  prosecution  therefor  after  said  repeal, 
unless  there  be  either  a  clause  In  the  re- 
pealing statute  or  a  provision  of  some  other 
statute,  expressly  authorizing  such  prosecu- 
tion. In  this  case  tbe  court  is  of  the  opin- 
ion tbat  eectloD  18.  Ber.  St,  contains  sudi 
provision.  It  reads  as  follows:  'The  repeal 
of  any  statute  shall  not  have  ibe  effect  to  re- 
lease or  exBngnish  any  penalty,  forfeiture, 
or  liability  incurred  under  such  statute,  un- 
less the  repealing  act  shall  so  npressly  pro* 
vide ;  and  such  statute  shall  be  treated  as  still 
remaining  In  force  tor  the  purpose  of  sus- 
taining any  proper  action  or  prosecution  for 
the  enforcement  of  such  penalty,  forfeiture, 
or  liability.*  l%ls  section,  we  think,  clearly 
excepts  offenses  committed  before  the  pas- 
sage of  the  re[}eaUng  act  of  1884.  To  show 
this.  It  is  only  necessary  to  read  the  act  of 
1881  in  ccmnection  with  section  IS.  Rev.  Stat, 
as  one  act  It  would  then  be  read  substan- 
tially as  follows:  'Be  it  enacted,*  etc.,  that 
the  act  entitled  "An  act  relating  to  claim 
agents  and  attorneys  In  pension  cases,"  ap- 
proved June  20th,  1878.  is  hereby  repealed: 
Provided,  that  said  repeal  shall  not  have  the 
effect  to  release  or  extinguish  any  penalty, 
forfeiture,  or  liability  Incurred  thereunder, 
and  that  the  same  shall  be  treated  as  still 
remaining  in  force  for  the  purpose  of  sub- 
talning  any  propl^  action  or  prosecution  for 
the  enforcement  of  such  penalty  or  liability.' 
The  only  ground  upon  which  tbe  correctness 
of  this  Interpretation  may  be  doubted  is  that 
the  words  'penalty,'  'liability.'  and  'forfeiture' 
do  not  apply  to  crimes  and  the  punishment 
therefor,  such  as  we  are  now  considering. 
We  cannot  assent  to  this.  These  words  have 
t>een  used  by  the  great  masters  of  crown 
law  and  the  tiementary  writera  as  synony- 
mous with  the  word  *punlshmaat,'  In  connec- 
tion with  crimes  of  the  highest  grade.  Than, 
Blackstone  speaks  of  criminal  law  as  that 
'branch  of  Jurisprudence  which  teaches  of  the 
natore.  ext^t.  and  d^reee  of  every  crime, 
and  adjusts  to  It  its  adeauate  and  necessary 
,  penalty.'  Alluding  to  the  Importance  of  this 
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deiurtment  of  legal  sdenoe,  he  says:  The 
enacting  of  poialtles  to  whlf^  a  whole  na- 
tion shall  be  subject  should  be  calmly  and 
maturely  considered.'  Referring  to  the  un- 
wise policy  of  Inflictli^  capital  pnnlahment 
for  certain  comparative  sUgbt  offtiises,  he 
speaks  of  them  as  these  outrageous  penal- 
ties,' and  repeatedly  refers  to  laws  that  In- 
flict the  "penalty  of  death.*  He  refers  to  the 
other  acts  prescribing  certain  punishments 
for  treason  as  'acts  of  pains  and  praalties.' 
That  the  Legislature  Intended  that  this 
thirteenth  section  should  apply  to  all  of- 
fenses is  shown  by  section  5598,  Rev.  Stat., 
under  the  title  of  "Repeal  Provisions,'  which 
la  as  follows:  'All  offenses  committed  and  all 
jrenalties  of  forfeitures  incurred  under  any 
statute  embraced  In  said  Revision  prior  to 
said  r^ieal,  may  be  prosecuted  and  punished 
In  the  same  manner  and  with  the  same  effect 
aa  If  said  repeal  had  not  beea  made.* " 

Stven  though  this  view  of  ttie  law  had  not 
been  aranciated  by  the  highest  court  of  our 
land,  we  would  fcjid  Inclined  to  announce  the 
doctrine  ourselves,  in  view  of  the  fact  that  In 
this  state  our  criminal  laws,  by  leglalatlve 
enactmrat;  ate  entitled  to  a  liberal  construo- 
tion«  and  without  doubt  the  leglstotlve  enact- 
ment and  provision  of  the  artl^  of  the  Ck>n- 
stitntion,  aaiffa,  were  Itttmded  for  this  very 
jmrpose.  It  follows  that  the  oonzt  cnnmitted 
no  error  In  overruling  the  demurrer. 

A  careful  examination  of  the  entire  record 
dlaclosea  no  error  prejudicial  to  tlie  snbstan* 
tlal  rigfata  of  the  pb<<Ttt<ff  In  error.  The  judg- 
ment of  the  trial  eourt  la  timetore  In  all 
t^dygii  affirmed. 

DOTLB,  J.,  ooneon.  FUBHAN,  J.,  absent, 
and  not  participating. 


WASHMOOD  V.  UNITED  STATES. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Nov.  12, 1913.) 

(BvUabua  t«  the  CowtJ 

1.  COUBTS  ($  431*)  —  JUBISDICTIOIT  —  CbUIE 

ComuTTao  Bbfobs  Staxeuood. 

The  district  court  has  jurisdiction  to  try 
a  defendant  for  a  crime  commuted  prior  to  state* 
hood,  where  the  defendaot  was  indicted  prior  to 
the  erection  of  the  state. 

(Ed.  Kote, — For  other  cases,  see  Courts,  Cent 
l>ig.  SI  1143-1149 ;  l>ec.  Dig.  S  431.*] 

2.  Cbimihai.  Law  (§S  101, 105*)— Tbanbtkb  or 
Causb— Sbal— Waiveb  of  Objection, 

(a)  Li  transferring  a  case  from  a  place  of 
holding  coort  in  the  Indian  Territory  to  another 
place  in  the  same  district,  it  is  not  necessary  for 
the  seal  of  the  court  to  be  attached  to  the  cer- 
tificate of  transfer. 

(b)  B;  making  a  motion  to  change  the 
Teoue,  defeodant  waives  the  right  to  raise  the 
question  that  no  seal  was  attached  to  the  certifi- 
cate of  transfer. 

[Ed.  Note.— For  ottier  cases,  see  Criminal 
Law,  Cent  Dig.  H  199-206,  216-21S;  Dec.  Dig. 
II  ibl,  106.*3 


3.  CBnoRAi.  Law  d  542*)— TEffnuoirr  at 

PBEI.IKZNABV  HBABtlTO— AdUISSIBILITT. 

Testimony  given  at  a  preliminary  hearing  is 
admissible  upon  proper  proof  of  the  death  of 
witness. 

[Ed.  Note^For  otiier  cases,  see  Criminal 
Jaw,  Cent.  Dig.  i|  1232,1^;  Dec.  Dig.  | 
542.*] 

4.  Cbiuxnai.  Law  (|  823*)— IssTBUcnoHfr— 
Reasonable  Doitbt— Cubs  of  Ebbob. 

For  instmction  held  not  entirely  correct  but 
insaftlcient  to  reverse  Judgment,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^C^nt  Dig.  H  1992-1996,  8168;  Dee.  Dig. 

5.  Cbiminal  Law  (||  778,  823*)— Ikstbuo- 

TIOHB— BUBDBN  OF  PBOOF— GCRB  OF  EbBOB. 
An  instruction  which  says:  "If  you  find 
from  the  evidence  that  the  defendant.  A.  Wash- 
mood,  was  not  present  at  the  sceae  of  the  killins 
of  the  said  Ben  Collins,  or  that  he  did  not  aid, 
abet,  encourage,  and  advise  the  taking  of  the 
life  of  said  deceased,  or  if,  after  a  cardol  con- 
sideration of  all  the  evidence,  facts,  an^  circum- 
stances in  the  case,  as  disclosed  upon  the  trial, 
yoQ  entertain  a  reasonable  doubt  as  to  the  kill- 
ing, and  as  to  his  having  aided,  abetted,  encour- 
aged, and  advised  its  commisuon,  then  you 
should  aoiuit  said  defeodant,  and  return  a  ver- 
dict of  not  guilty"- AeM  error,  as  placing  the 
burden  of  proof  upon  the  defendant,  and  requir- 
ing him  to  prove  his  innocence.  The  error  in 
this  respect  was  not  cured  bv  other  instmctiona 
in  the  usual  form  as  to  the  ''presumption  of  in* 
nocence"  and  "reasonable  douht." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig,  |{  184^-1852,  1854-1857.  1900, 
1967, 1992-1995,  3158 ;  Dec:  Dig.  ||  778,  823.*] 

6.  Homicide  (|  174*)— Cbimikal  Law  (||  423, 
424*)— CoNBFiBAOT  (||  28,  47*H-EvioEircii-' 

SVFFICIBHOT  —  ADUUaiBIZJTr  —  "COHBPIB- 

ACT." 

(a)  Testimony  reviewed  and  Md  Insnffl- 
cient  to  constituts  a  conspiracy. 

(b)  Testimony  that  certain  nartles  who 
were  indicted  with  the  defendant  had  been  hans- 
ed  by  a  mob  held  inadmissible. 

(c)  A  conspiracy  is  a  comMnatt<m  between 
two  or  more  parties  to  do  a  thing  criminal  or  un- 
lawful in  itself,  and  may  l>e  proven  by  facts  and 
circumstances  if  sufficient,  and,  when  shown  to 
have  existed,  then  the  statements  and  acts  of 
each  of  the  oonspirators  made  or  done  in  pursn- 
ance  of  the  common  design  may  be  proven 
against  the  others  upon  &  prosecution  against 
them  for  the  commission  of  tne  crime;  but  noth- 
ing said  or  done  by  them  after  the  crime  has 
been  accomplished  is  admisrible.  Certain  dec- 
larations aoo  acts  held  not  to  be  made  in  pursu- 
ance of  the  common  design,  and  therefore  not  ad- 
missible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 


30-39,  f05-10f7;  Dec.  Dig.'K  25,' 47.* 

For  other  definitions,  see  Words  and  Fhrasea, 
VOL  2,  pp.  145^1461;  voL  8^  p.  7618.] 

Appeal  from  District  Court,  Carter  Coun- 
ty ;  George  W.  Clark,  Judge- 

A.  Washmood  was  convicted  of  murder, 
and  appeals.   Reversed  and  remanded. 

The  plaintiff  in  error,  A.  Washmood,  was 
on  the  17th  day  of  October,  1006,  indicted  by 
grand  Jury  in  the  southern  district  of  the  In- 
dian Territory,  at  Ada,  charged  In  eight 
counts  with  conspiracy  to  murder  and  witli 
the  murder  of  one  Ben  Collins.  J.  B.  Miller, 
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Heniy  Frnltt,  OUnt  Prultt,  and  Dan  Sle  were 
Joliitl7  Indicted  wlQi  plaintlfl  In  error.  It 
was  alleged  in  said  Indictment  tbat  Uie  arlme 
was  committed  Angnat  1,  1900,  in  tbe  aontb- 
eni  dUtriet  tbe  Indian  Tenitoiy,  being 
In  wbat  ia  now  known  as  Johnson  conntjr, 
OHL  Friw  to  aaid  trial  and  npon  appUca^- 
tioa  tt  the  defendants  tbe  case  was  transfer^ 
red  on  chance  of  venue  from  Ada  to  Ard- 
more  in  tbe  Soutbem  dlatrlct  at  tbe  Indian 
TfenitoiT.  After  tbe  erection  of  the  state 
and  on  motion  of  tlie  coimty  attorn^  of 
Carter  c(Hmt7t  OkL.  when  neither  tbe  defend- 
ant nor  bla  attorn^  were  present  an  order 
was  altered  transferring  the  case  to  John- 
aim  comitT,  fiir  tbe  reascm  that  said  cEime 
had  been  committed  In  said  oonnty.  The  dft- 
fendast,  throngh  bis  attorneys,  made  a  mo- 
tion to  zetranefer  the  caae  to  Carter  county. 
Kttlng  op  In  their  motion  that,  when  the 
dHUDge  of  Tcnne  had  been  granted  from  Ada 
to  Ardmore,  said  motion  was  also  to  the  ef- 
fect that  the  change  of  venue  should  be 
granted  from  Ilahomlngo  as  well  as  from 
Ada,  and  tbat  the  court  In  passing  npon  the 
modon  had  granted  the  change  of  vume  to 
Ardmore,  and  tbat  tbe  case  should  be  tried 
tbeie.  Tbe  court  sustained  tbe  motion  to 
transter  the  case  back  to  Ardmore  in  Carter 
county,  where  it  was  tried  on  tbe  15th  day  of 
Uarch.  19U.  Tbe  defendant  was  convicted 
and  Bentenced  to  be  hanged  and  has  appeal- 
ed to  this  court.  For  convenience  the  partiw 
will  be  referred  to  as  tbe  state  and  the  de- 
fendant Judge  Furmau  behig  dlBgnalified. 
Ox  Governor  appointed  Hon.  B.  B.  Barefoot, 
aa  special  Judge,  to  sit  In  his  place. 

Gny  H.  Slgter  and  R.  A,  Howard,  both  of 
Ardmore,  and  S.  A.  Maglnnis,  of  Salt  Lake 
City,  for  plaintiff  In  error.  Charles  West, 
Atty.  Gen.,  for  tbe  United  StatesL 

BAREFOOT,  Special  Judge  (after  stating 
die  ftcts  as  above).  C13  First  The  first  as- 
algnmoit  of  error  la  tbat  the  district  court 
of  Carter  county  was  without  Jurisdiction  to 
trj  tbe  defendant  for  the  reason  that  the 
crime  with  which  be  stood  charged  was  one 
a^Inst  the  laws  of  the  United  States;  the 
crime  as  alleged  having  been  committed  be- 
fbre  the  erection  of  the  statft.  To  substan- 
tiate this  contenti(m  we  are  cited  to  the  case 
of  SUl  Flckett  T.  United  States,  216  U.  S. 
456.  80  Sop.  Ct  265,  64  K  Ed.  666,  which 
bas  been  recently  decided  by  tbe  Supreme 
Gonrt  ot  the  United  States;  the  same  beLng 
a  caae  which  wait  to  the  Supreme  Court 
from  the  Weatem  district  of  Oklahoma. 
Tbe  Supreme  Court  of  Oklahoma  soon  after 
tbe  oectlon  of  the  state  bad  before  it  this 
Identical  question  in  the  case  of  Hlgglns  t. 
Brown.  20  OkL  865,  M  Paa  703.  And  In 
that  case  tbe  Supreme  Court  held,  in  an 
opinion  by  Chief  Justice  WUliams.  that  the 
Mate  courts  had  jurisdiction  to  try  cases 
uUng  before  statehood.  This  case  was 
tidlowed  1^  tills  court  in  tbe  case  of  Baka 


V.  State,  8  Oki  Or.  265. 106  Fac.  879.  and  the 
Suprane  Court  of  Oklahoma,  since  tbe  de- 
cision by  the  Snpreme  Court  of  tha  United 
States  in  the  Flckett  Case,  in  the  case  of 
Goyle  T.  Smim,  28  Okl.  121,  113  Pac.  944, 
has  held  tbat  the  Pickett  Case  was  not  In 
conflict  with  the  case  of  Hi^ns  t.  Brown, 
siqira,  and.  whatever  might  be  our  Individu- 
al oirinions  as  to  the  ultimate  decbdon  by 
the  Supreme  Court  of  the  United  States  when 
this  exact  question  reaches  tbem.  we  at  tbls 
time  follow  the  mle  heretofore  made  by  tbe 
Supreme  Court  of  tbls  state  in  Higgios  v. 
Brown,  supra,  and  of  this  court  in  Baker  v. 
States  supra. 

[t]  Second.  Tbe  second  assignmoit  of  er- 
ror Is  tbat  tbe  seal  of  tbe  court  ma  not 
attached  to  the  papers  in  this  case  when  the 
same  was  transferred  from  Ada  to  Ardmore, 
and  also  when  tbe  transfer  was  made  from 
TisAiomlngo  back  to  Ardmore,  and  that  there- 
fore tbe  court  had  no  Jurisdiction  to  try  de- 
f aidants.  We  do  not  think  that  this  conten- 
tion is  sound,  for  the  reason  that  Ada.  Ard- 
more, and  TiBhomingo  were  all  situated  In 
the  Southern  district  of  the  Indian  Territory, 
and  the  same  clerk  was  clerk  at  each  of 
these  places,  and  that  It  was  not  necessary 
for  the  seal  to  be  attached  where  the  transfer 
was  made  from  one  place  to  another  In  the 
same  district  And,  besides,  the  defendant 
made  application  for  the  transfer  from  both 
Ada  and  Tishomingo,  and  by  making  this 
transfer  should  not  be  allowed  to  make  a 
technical  objection  which  would  resalt  to  bis 
benefit  We  think  In  making  the  motion  to 
transfer  he  waived  this  Irregularity. 

[3]  Third.  The  third  asstgmnent  of  error 
relied  upon  by  the  defendant  Is  the  admis- 
sion of  the  evidence  of  one  Dr.  Thomas 
which  testimony  was  given  at  tbe  preliminary 
bearing.  Proof  being  made  that  the  witness 
was  dead,  his  testimony  was  read  at  this 
trial.  This  question  has  been  passed  npon 
by  this  court  against  the  contention  of  the 
defendant  In  the  case  of  Mendenball  v.  Unit- 
ed States,  6  OkL  Or.  436,  119  Paa  694.  See, 
also.  Mattoz  v.  United  States,  156  U.  S.  237, 
15  Sup.  Ct  337,  39  L.  Ed.  409.  The  Snpreme 
Court  of  the  United  States,  In  the  Mattox 
Case,  fully  and  completely  discussed  this 
question,  giving  reasons  very  fully  as  to  why 
such  testimony  is  not  In  conflict  with  that 
provision  of  tbe  Constitution  which  gives  the 
defendant  a  ri^t  to  be  confronted  with  the 
witnesses  against  bim.  It  is  useless  for  us 
to  quote  these  reasons  as  they  can  be  seen 
by  reading  tbat  opinion. 

[4]  Fourth.  It  is  next  conttfided  by  the  de- 
fendant that  tbe  court  erred  in  instruction 
Na  lOf  which  Is  as  tollowa :  "If  the  evidence, 
fttcta,  and  drcnmstances  disclosed  m>on  the 
trial  esteblish  to  ^ur  satisfaction,  beyond  a 
reascmable  doubt,  tbat  Ben  Collins  was  mur- 
dered In  the  Southern  district  of  tbe  Indian 
Territory  on  August  1,  1906,  between  two 
or  more  of  tbe  persons  referred  to  in  tbe 
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Indictment,  and  that  the  defendant.  A.  Wash- 
mood,  prior  to  said  murder  became  a  party 
to  satd  cona^iBcy,  and  Joined  In  the  farther- 
ance  of  the  common  design  to  mnrdw  said 
Ba  Collins,  and  the  drcnmstances  Intro- 
duced in  evidence  and  relied  on  by  the  state 
haTtog  reference  to  said  con^lracy  and  mur- 
der, when  tatoi  together  and  as  a  wfaolOi 
tend  to  Bhow  that  the  defendant,  A.  Wash- 
mood,  either  committed  said  murder,  as 
charffBd,  In  some  one  of  the  last  counts  of 
the  Indictmmt;  or  that  be  was  present,  aldli« 
and  abetting,  or  ready  and  consenting  to  aid 
and  abet^  in  the  commission  of  said  crime, 
or  tliat  he  had  advlaed  and  encouraged  tiie 
pezpetration  ct  said  crime,  althoogb  not  per- 
8(maUy  present  at  the  time  of  its  commission, 
and  the  drcnmstances  in  evidence  are  not 
susceptible  of  any  other  reasonable  concln- 
slon  or  explanation  than  that  to  a  moral  cer^ 
talnty  said  defendant,  A.  Washmood,  la  guilty 
as  so  charged,  then  the  regolrements  of  the 
law  as  to  the  degree  of  proof  necessary  to 
support  a  verdict  of  guilty  upon  circumstan- 
tial evidence  would  be  satlafled." 

It  is  contended  by  counsel  for  the  defend- 
ant that  this  Instmctlon  was  so  worded  that 
it  deprived  defendant  of  his  right  to  be  ac- 
quitted. If  there  was  reasonable  doubt  in 
the  minds  of  the  }ury  as  to  his  guilt  There 
can  be  no  question  but  that  there  Is  some 
merit  in  the  contention  of  counsel.  This 
Instruction  as  it  Is  worded  has  a  strong  ten- 
dency to  confuse  the  question  of  reasonable 
doubt,  and  to  tell  the  Jury  that  they  might 
convict  the  defendant  whether  they  believed 
him  guilty  beyond  a  reasonable  doubt.  The 
reasonable  doubt  part  of  the  Instruction 
seems  to  refer  only  to  the  Jury  believing  that 
Ben  Collins  was  murdered  beyond  a  reason- 
able doubt,  and  not  that  the  defendant  com- 
mitted the  murder,  or  was  present  aiding  and 
abetting  therein,  beyond  a  reasonable  doubt 
However,  if  this  was  the  only  error  commit- 
ted in  this  case,  this  conrt  would  not  reverse 
the  case  upon  that  ground,  for  the  reason 
that  in  the  last  part  of  the  Instmctlon  the 
court  states  that  "Uie  evidence  must  not  be 
Bosc^tlble  of  any  other  reasonable  concln- 
atott  or  explanatUm  than  that  to  a  moral 
certainty  said  defendant,  A.  Washmood,  Is 
guilty  as  so  charged."  We  believe  that  the 
Jury  would  have  inferred  from  the  last  part 
of  the  charge  that  it  was  necessary  to  con- 
vict the  defendant  beymid  a  reasonable 
donbt ;  but,  while  we  brieve  tliat  the  Instrue- 
tton  la  not  worded  as  it  should  have  been,  yet 
this  error  alone  would  not  be  sufficient  to 
reverse  this  cause. 

[I]  Fifth.  It  is  next  contended  by  the  de< 
fendant  that  the  court  erred  in  instruction 
Na  IS,  which  is  as  follows:  **If  yon  find  from 
the  evidence  that  the  defendant,  A.  Wash- 
mood,  was  not  present  at  the  scene  of  the 
killing  of  the  said  Ben  Collins,  or  that  he 
did  not  aid,  abet,  encourage,  and  advise  the 
taking  of  (be  life  of  the  said  deceased,  or 


if,  aft»  a  careful  consideration  of  all  the 
evldcaic^  facts,  and  circumstances  in  the 
cas^  as  disclosed  upon  the  trial,  you  enter- 
tain a  reasmable  donbt  as  to  the  said  kill- 
ing, and  as  to  his  having  aided,  abetted,  en- 
couraged, and  advised  its  commisidon,  then 
you  should  acquit  said  drfendant;  and  xe- 
tnm  a  verdict  of  not  guilty.  (Given  and  ex- 
cepted to  by  def^dant)" 

In  our  opinion  this  Instructhm  was  er- 
roneous. Practically  the  same  kind  of  In- 
struction has  been  passed  npi»  by  ttiis  court 
in  the  following  cases:  Wrtier  r.  Stat^  2 
OU,  Gr.  829,  101  Pac.  866;  Bea  t.  States  8 
Okl.  Or.  270,  106  Pac.  381 ;  CTmdMinliig  ▼. 
State,  8  OkL  Gr.  370, 106  Pac.  64a  As  stated 
by  the  court  in  ttie  above  cakes,  this  instruc- 
tion tends  to  put  the  burden  of  proof  upon 
the  defsndant  by  stating:  "If  yon  find  from 
the  evidence  that  the  defendant,  A.  Wash- 
mood,  was  not  presoit  at  the  ama  of  the 
klllbig  of  the  said  Ben  Oolllna,  or  that  lie 
did  not  aid,  abet;  encourage,  and  advise  the 
taking  of  the  lifte  of  the  said  deceased." 
These  words  place  the  burden  of  proof  upon 
the  defendant,  and,  as  stated  tay  Judge 
Furman  In  the  Bea  Cam,  supra,  "Is  the  exact 
reverse  of  the  law.  Under  our  system  the 
burden  of  proof  Is  <m  the  statft  Ibe  defend- 
ant is  presumed  to  be  Innocent  until  bin 
guilt  Is  established  by  the  state  by  icgsl  evi- 
dence beyond  a  reasonable  doubt,  and.  if 
the  state  fails  to  do  this,  the  defendant 
should  be  acquitted,  whether  tlie  jury  be- 
lieve him  Innocent  or  not" 

The  Orlmlnal  Conrt  of  Appeals  of  the  state 
of  Texas,  In  the  case  of  Jcdmson  v.  States  29 
Tex.  App.  101,  IB  8.  W.  047,  had  under  con- 
sideration the  fbllowing  InstrucUon:  "If 
you  believe  from  the  evidence  that  the  de- 
fendant, acting  either  ahme  or  in  concert 
with  Jeff  Wood,  did  not  poison  BllsabeOi 
Rucker  as  explained  in  paragraph  8,  or  if 
you  believe  that  the  deceased  was  poisoned 
by  accident  or  by  her  own  vcduntary  act,  or 
if  you  believe  that  the  deceased  died  from 
natural  causes,  or  if  you  believe  that  the 
deceased  was  poisoned  by  some  other  vetaon 
than  tbe  defendant,  acting  alone  or  In  con- 
uecUon  with  Jeff  Wood,  then  yon  will  find 
the  defendant  not  guilty."  The  court  says: 
"We  think  the  paragraph  is  subject  to  an 
exception  that  It  teoulres  the  Jury  to  believe 
from  tbe  evidrace  of  the  existence  of  condi- 
tions which  entitled  him  to  acquittal.  It 
virtually  requires  the  Ji;ry  to  believe  from 
the  evidence  that  he  is  innocent  before  find- 
ing him  not  guilty,  whereas,  the  correct  mle 
Is  that  the  Jury  must  presume  his  innocence 
until  hU  guilt  has  been  esteblldied  by  tbe 
evidence  beyond  a  reasonable  donbt  If  tbe 
Jury  entertained  a  reasonable  doubt  upon 
tbe  whole  evidence  of  the  defendant's  guilt, 
it  was  their  duty  to  acquit  him,  although 
they  might  not  believe  from  the  evidence  the 
existence  of  the  facts  and  conditions,  or  any 
of  them,  mentioned  In  said  paragraph.  It  is 
true  that  in  concluding  his  charge  the  leam- 
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ed  lodge  save  tbe  uaal  Instractlon  as  to 
the  presumption  of  innocence  and  as  to  rea- 
eonaUe  doobt,  and  ordinarily  flDch  Instruc- 
tion Is  anffident;  bnt  in  tbia  case  we  do  not 
tbink  It  vaa  snffldent  to  corxect  and  counter- 
act tAe  error  in  pazapapb  0.  *  *  *  The 
vice  of  tbo  paragraph  Is  In  requiring  the. 
Jury  to  beUeve  from  the  evidence  that  some 
one  of  said  conditions  existed  In  order  to 
mrrtnt  a  verdict  of  acquittal  because  there- 
ot- 

As  stated  by  Judge  Fniman,  in  the  ease  of 
Sea  T.  State,  supra,  after  quoting  from  the 
Criminal  Court  at  Appeals  In  tbe.case  of 
Johnson  t.  State,  >mva:  **lt  la  apparent 
tbat  within  itself  this  instruction  is  incon- 
dstent  and  contradictory.  This  court  has 
htSA  that,  where  the  Instructions  on  a  mate- 
rial point  in  a  criminal  case  are  Inconsist^t, 
aome  correct,  and  others  Incorrect  to  the 
extoit  that  they  may  be  misleading  to  a 
jnry,  a  conviction  will  be  reversed" — citing 
Price  T.  State,  1  OkL  Or.  8IS8,  98  Pac.  447. 

We  think  tliat  the  instruction  given  In  this 
case  was  misleading;  that  in  the  flrst  part 
of  the  Instruction  the  court  placed  the  bur- 
den of  proof  upon  the  def^dant,  and  that 
tbe  last  part  of  the  instruction  cannot  be 
bannoQized  with  the  first  part  of  said  In- 
stmction;  that  tbe  giving  of  the  same  was 
prejodldal  to  the  rights  of  the  defradant 

[I]  Sixth.  It  is  next  contended  by  the  de- 
ftnOant  tbat  the  testimony  of  the  state  is  in- 
sufUclent  to  sustain  a  verdict  of  guilty.  In 
this  connection  we  will  pass  upon  the  admls- 
sUdllty  of  certain  testimony,  which  was  of- 
f«ed  1^  the  state  ov^  the  objection  of  the 
defendant,  and  in  order  to  pass  upon  these 
objections  intelligently  it  is  necessary  to  re- 
riew  the  testimony  offered  In  this  case. 

rche  first  witness  called  by  the  state  was 
Tom  Smith,  who  testified  that  he  was  sheriff 
of  Pontotoc  county,  Okl.;  that  he  saw  Jim 
Uiner  and  B.  B.  Burrell  at  Ada;  that  he 
saw  them  the  last  time  on  April  9, 1908 ;  that 
they  were  dead  at  that  time.  It  was  then 
ubed  the  witness:  "Q.  Do  yon  know  tbe 
cause  of  his  <Jlm  Miller's)  death?  A.  Yes; 
he  was  banged  by  a  mob.  Q.  Do  you  know  a 
man  by  tiie  name  of  B.  B.  Burrell?  A.  Yes, 
sir.  <^  Was  be  living  or  dead  tbe  last  time 
yon  saw  him?  A.  He  was  dead.  Q.  Do  you 
know  the  cause  of  liis  death?  A.  He  was 
also  hailed  by  the  mob."  AU  this  testimony 
ms  introduced  over  tbe  objection  of  tbe  de> 
fendant  Hie  witness  thm  gave  a  descrip- 
tfan  of  boQi  Jim  Miller  and  B.  B.  Burrell. 
It  Is  the  contdtlon  of  the  state  that  tbls  was 
tbe  purpose  of  the  witness*  testimony;  but 
It  certainly  aeons  la  us,  after  reading  tbe 
whole  record  in  tUs  case,  that  the  testimony 
of  tUs  witness  In  reference  to  the  hanging  of 
Jim  imier  and  B.  B.  Bnrrtil  at  Ada  by  a  mob 
was  inadmissible,  and  hitfily  prejudicial  to 
the  rights  of  the  defendant  This  was  the 
flnt  witnea  placed  upon  the  stand.  Nothing 
at  tbls  time  had  been  shown  to  connect  tbe 


defendant  in  any  way  with  either  Miller  or 
Burr^l,  and  this  testimony  could  have  had 
bat  one  effect  at  the  outset  of  this  trial,  to 
prejudice  the  minds  of  the  Jnry  against  the 
d^endant  by  showing  that  tbe  men  who  had 
been  indicted  with  him  had  been  hanged  by  a 
mob  in  an  adjoining  county.  It  Is  therefore 
our  opinion  that  this  testimimy  was  inadmis- 
sible^ in  so  far  as  the  witnm  was  allowed  to 
teetl^  to  the  lynching  of  Miller  and  Burrell 
by  a  mob  at  Ada. 

Mrs.  Ben  Collins,  tbe  wife  of  the  deceased, 
was  the  next  witness.  She  testtfled  that  the 
defendant,  Washmood,  had  come  to  their 
house  several  times  prior  to  the  killing  of 
her  husband ;  tliat  her  husband  and  tbe  de- 
fendant had  talked  about  insnraaoe;  that 
the  d^endant  came  to  Ui^  house  in  a  baggy 
just  about  sundown  on  Wednesday,  August  1« 
1906,  the  day  of  the  killing;  tbat  there  were 
two  roads  gcdng  tram  Vm  CioUins  home  to  the 
little  town  of  Ehnmet,  one  known  sa  the  IDast 
road  and  one  as  the  West  road;  that  her 
husband  bad  gone  to  Bmmet  on  Tuesday,  and 
had  not  returned  at  the  tlm'e  tlte  defendant 
was  there  about  sundown;  that  the  defend- 
ant Inquired  of  the  hired  man,  Jasper  Jonea, 
where  Mr.  OolUns  waa,  and,  on  bdng  told 
that  he  had  gone  to  Bmmet,  the  defendant 
left  in  bis  buggy,  going  in  an  easterly  direct 
tion  toward  Bmmet;  Out  about  9  o'clock  on 
the  same  n^t  she  heard  a  buggy  and  team 
drive  up  fast  to  the  fnmt  gate  of  their  home, 
which  was  about  200  yards  esst  of  the  house, 
and  drive  away  very  fast;  tihat  in  a  few 
moments  she  heard  the  repeated  firing  of 
guns;  and  tbat  not  less  than  eight  shots 
were  fired.  She  saw  the  flash  of  tbe  guns, 
and  hurried  to  the  gats,  and  found  her  hna- 
band  dead.  The  shots  had  been  fired  by  some 
one  standing  behind  a  fence  near  the  gate. 
Her  husband's  faoe  was  powder  burned,  and 
he  was  lying  on  his  left  side,  holding  his 
pistol. 

Jasper  Jones,  the  next  witness,  testified 
that  he  was  wcnldng  for  Ben  ColUns,  and  had 
seen  the  defendant  at  Ben  Oolllns*  m  several 
occajsAoDB  Just  prior  to  tbe  killing;  talking 
insurance,  and  the  defendant  had  met  wit- 
ness and  Mr.  Collins  cm  Monttay  prior  to  the 
killing  on  Wednesday  when  they  were  ped- 
dling beef,  that  Mr.  Collins  had  gotten  out 
of  the  wagcm,  and  got  into  tbe  buggy  and 
rode  with  the  defradant,  and  was  going  with 
the  defendant  on  Tuesday  up  about  Wapa- 
nu(^  m.  some  insurance  buslneas;  and  the 
witness  also  testified  in  reference  to  the  kill- 
ing in  about  the  same  manner  as  Mrs.  Ool* 
11ns,  and  to  finding  shotgun  shells  the  next 
morning  in  the  comer  of  tbe  fence  near  the 
gate  where  the  deceased  Bm  OoOlna  was 
kUled. 

J.  D.  Stephens,  the  next  witness^  testUled 
that  he  lived  about  a  mile  and  a  quarter 
from  Ben  Oolllns,  and  on  the  road  to  Bmmet; 
that  he  saw  a  man  whom  he  took  to  be  the 
defendant  drive  past  his  place  in  a  buggy 
Sunday  prior  to  tbe  killing  Wednesday, 
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and  Inquired  tbe  way  to  Ben  Collins',  He 
came  back  about  11  o'clock  In  the  morning 
of  tbe  aame  day,  going  toward  Bmmet  He 
also  saw  a  man  whom  he  took  to  be  the  same 
man  going  toward  Ben  Golllntf  bonae  abont 
sondown  in  a  bnggy  on  the  day  of  the  killing, 
wbitti  was  abont  7  okdock.  Somewhere  about 
three-quarters  of  an  hour  after  this  be  saw 
this  same  man  In  a  boggy  pass  by  his  house, 
going  toward  Bmmet;  that  there  was  only 
one  man  in  the  bnggy,  nor  was  tbere  any  one 
near  blm.  He  also  testified  that  he  beard  the 
shots  fired  abont  0  o'dodc  in  the  direction  of 
Ben  Collinst-  housa  He  also  tesUfled  to  hear- 
ing a  busy  PUBS  bis  house  after  tbe  shoot- 
ing, and  to  his  best  opinion  there  were  two 
men  In  the  bnggy. 

Henry  Wbatley  testlfled  that  he  lived  three 
or  four  miles  from  Ben  Golllni^  plac^  and 
after  Qie  klUing  stayed  there  aU  night;  that 
the  next  morning  be  saw  shotgun  sheila  and 
tracks  near  the  scene  of  the  killing. 

Lee  I>nnn  testlfled  that  on  the  erentog  of 
the  killing  he  passed  two  buKlcB  about  sun- 
down about  200  yards  fMm  the  witness  J.  D. 
Stephens*  house,  one  being  drirai  by  a  man 
whom  he  beUered  to  be  the  dtfendant,  and 
the  other  by  a  man  whom  be  afterwards  be- 
lieved to  be  Jim  Mllltf ;  he  had  never  seen 
^ther  of  them  before,  and  only  saw  Miller  at 
Ada  after  be  was  dead;  that  the  bnggles 
were  about  five  steps  apart;  and  that  the 
defendant  was  in  the  ftont  buggy.  It  will  be 
noted  here  tbat  these  buggies  were  at  this 
time,  according  to  the  witness,  within  200 
yards  of  X  D.  St^hms'  house,  yet  Stephens 
testifies  tbat  there  was  only  one  buggy  passed 
his  house,  in  whicSi  tfie  def^dant  was  drir- 
ing,  and  that  he  saw  this  buggy  pass  back 
abont  the  time  tt  would  have  taken  to  have 
gone  to  CoUlns*  house.  The  testimony  of  this 
witness  seems  to  be  in  direct  conflict  with  the 
testimony  of  the  witness  SteiAiens. 

Willie  Step^s  testlfled  tbat  on  tbe  ni^t 
of  the  killing  he  was  staying  at  Qeorge  Turn- 
bull's  bouse  near  Ben  Collins'  farm ;  that  be 
heard  the  firing  of  the  guns  about  0  clock 
in  the  direction  <tf  Ben  Collins',  and  that  In 
about  30  or  40  minutes  be  heard  a  buggy  pass 
tbe  Tumbull  residence;  tbat  two  men  were 
in  tbe  buj^,  whom  he  heard  talking.  Tbe 
men  were  traveling  fast,  and  ran  Into  a 
treetop  that  bad  fallen  across  the  road.  He 
also  testlfled  to  tracking  a  team  the  next 
morning. 

James  Vaiu^  also  testified  to  beli^  at 
George  TnmbuU's  house  on  the  night  of  the 
killing,  and  be  beard  the  boggy  pass  after 
the  shooting  with  two  m^  In  it  Mrs.  Little 
Vangtm,  tbe  wife  of  the  witness  James 
Vaughn,  testlfled  to  the  same  facts  as  her 
husband. 

W.  O.  Jones,  a  deputy  marshal,  testlfled  to 
going  to  tbe  scene  of  the  killing  on  the  morn- 
ing after  It  occurred,  and  to  finding  what  be 
described  as  two  ambushes  near  Ben  Collins' 
house,  and  to  tracking  a  team  near  one  of 
these  ambushes.   He  testlfled  that  one  of 


the  horses  had  a  niek  out  of  Iti  rl2ht  bind 
foot,  wbldi  compared  with  the  descrlptiiHi  of 
the  horses  driven  by  the  defendant,  Wash- 
mood,  on  the  day  of  the  killing:  He  also  tes- 
tified to  finding  the  saddle  and  bridle  taken 
from  the  horse  Ben  Collins  was  riding  on  the 
night  of  the  kllUns. 

James  H.  Bridges,  deputy  msnibsl,  testlfled 
to  tracking  horses  and  buggies  near  the  seen» 
of  the  killing,  and  tbat  he  heard  tbe  defend- 
ant say  the  next  mondng  at  TlaluHDlngo  tliat 
he  was  not  around  Ben  Collins  on  the  day  of 
the  killing. 

P.  W.  Martin  testified  to  working  at  a  Ut- 
eiy  stable  in  Tidiomlngi^  uid  that  Oie  de- 
fNidant  faired  a  certain  team  from  faim  on 
the  day  of  the  killing,  and  that  one  of  the 
horses  bad  a  nick  out  <jt  IbB  right  Und  foot. 

Mrs.  Allle  Armstrong  testified  that  she- 
was  running  a  btitel  at  Tishomingo,  and  that 
the  defendant  stsyed  at  her  hotel  tbe  nl^t 
before  the  kililng,  and  engaged  a  room  for 
Wednesday  '  tilgbt  for  himself  and  tw» 
friends,  and  that  lie  did  not  stay  there. 

James  H.  Bridges,  on  being  recalled,  tes- 
tlfled to  finding  a  paper,  a  Dally  Ardmoreite, 
dated  July  26,  1906.  and  also  a  brown  bat 
In  tbe  woods  near  the  road  not  far  from  th» 
killing,  and  also  finding  some  cans  and  a 
can  of  peaches  about  ten  feet  from  tbe  road. 

L.  W.  Pearson  testlfled  that  he  was  a  sales- 
man In  a  general  merchandise  store  at  Em- 
met, and  that  he  sold  tbe  defendant  some^ 
canned  goods  a  few  days  before  Ben  Collins 
was  killed.  He  did  not  remember  just  how 
long,  but  IdMitlfled  the  cans  offered  in  evi- 
dence u  beSng  the  cans  sold  to  Uie  defend- 
ant. 

George  Dunn  testlfled  to  seeing  two  men 
by  the  side  of  the  road  eating  canned  goods 
on  the  morning  before  Ben  Collins  was  killed 
In  the  evening.  He  could  not  Identify  them, 
and  could  not  testify  that  the  defoidant  wa» 
one  of  tbem. 

WU^  Melton  testified  to  being  dty  mar- 
shal at  Tisbomli^,  and  arresting  tbe  de- 
fendant the  morning  after  the  killing,  and 
tbat  the  defendant  told  him  .he  had  not  been 
to  Ben  Collins',  and  that  the  defendant  was 
wearing  a  straw  hat 

U  D.  Latham  testified  to  seeing  the  de- 
fendant in  a  buggy  on  Monday  before  the 
killing  and  that  the  defendant  asked  him 
the  way  to  Bee. 

Luther  Horton  tesUfled  to  seeing  the  de- 
fendant pass  his  house  in  a  buggy  the  day 
before  the  kllUng,  going  toward  Bmmet  He 
also  testlfled  to  seeing  a  man  wbmn  he  took 
to  be  Jim  Miller  in  a  buggy  near  Ben  Collina* 
on  the  morning  of  the  killing 

B.  B.  Peachland  testlfled  that  be  was  a 
liveryman  at  Tlshmningo,  and  that  he  met 
the  defendant  on  the  road  In  the  evening 
of  the  killing  going  from  Tishomingo  toward 
Hen  Collins*  bouse ;  that  the  defendant  told 
blm  he  was  going  to  Emmet  that  ttl^t,  and- 
to  Bee  the  next  morning. 
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Mrs.  Mary  fniomaa  testlfled  to  being  the 
wife  of  the  hotel  keeper  at  Emmet;  that 
Washmood,  the  defendant,  stayed  all  night 
there  several  times  prior  to  the  killing ;  that 
two  other  men  were  there,  and  got  supper, 
started  away,  and  came  ba<^  and  stayed  all 
n^t;  that  afterwards  she  was  told  that 
one  of  them  was  Jim  Miller.  She  also  testi- 
fied to  the  defendant's  coming  to  their  hotel 
after  the  killing;  that  he  drove  up,  and  "hol- 
lered," and  awoke  her  and  her  husband;  that 
the  defendant  said  that  It  was  early;  that 
the  defendant  pat  up  his  team,  and  after 
putting  It  np  came  Into  the  house,  and  went 
to  bed.  She  testified  that  It  was  after  10 
o'clock  whea  the  defendant  came  to  the  hot^ 
She  also  testified  that  her  children  and  an- 
other boy,  vho  was  staying  at  the  hotel,  by 
the  name  of  Newt  Dugger,  had  gone  to 
cburch  that  night,  and  had  returned  before 
the  defendant  arrived.  It  will  be  noted  that 
this  is  In  direct  conflict  with  the  testimony 
of  Newt.  Ungger  :and  her  husband,  Dr. 
Thomas,  each  of  whom  testified  that  the 
defoidant,  Washmood,  bad  gone  to  bed  prior 
to  the  time  of  the  arrival  of  the  children 
&om  church, 

haa  Thomas  testified  that  be  was  the  son 
of  Dr.  Thomas,  who  ran  the  hotel  at  Emmet; 
that  he  went  to  chnrch  on  the  ni^t  of  the 
kUllng,  and  came  back  abont  10:30,  and  was 
awakened  by  the  defendant,  Washmood, 
Itollering." 

Jacob  h.  Thompson,  the  next  witness,  tes- 
tUkd  that  he  was  secretary  of  Governor 
jobnson;  that  he  met  a  man  in  a  buggy 
betweoi  sundown  and  dark  near  Ben  Col- 
Itais'  plaoe^  and  the  man  asked  him  If  he 
was  Ben  Collins.  He  testified  that  It  was 
a  sUm,  Bto<H»-8boaldered  man,  who  looked 
like  Jim  Miller,  who  waa  hanged  at  Ada,  and 
whom  he  raw  after  he  was  banged  by  the 
nob. 

Push  Gbeedle  testified  that  he  went  to 
chuidi  at  Emmet  on  the  nl^t  of  Hw  killing, 
and  after  chonih  was  mec  be  went  down 
by  a  iHtdge  near  the  chnxcb  abont  10:80  or 
U  o'clock,  and  saw  a  baggy  pass  going  to- 
ward Emmet  with  the  horses  In  a  gallop. 

W.  J.  Uorton  testlfled  to  meeting  the  de- 
taidant  two  wedcs  before  the  UlUng.  Wasb- 
nood  asked  him  if  Ben  Collins  had  not  come 
^t  road.  Be  lOao  met  Washmood  on  the 
Sonday  before  the  killing,  and  that  he  was 
hi  a  boggy.  He  also  saw  Jim  MlUo:  coming 
oat  of  Emmet  the  day  Collins  was  killed. 
Ua  saw  canned  gooda  in  the  buggy.  He  also 
aw  him  a  third  time  abont  sundown  in  that 
TlebdtT  on  the  day  of  the  kUllng.  ^e  de- 
Andant,  Washmood,  waa  not  with  him  at 
■ay  of  the  times.  He  also  saw  Dr.  Thomp* 
■on,  ttie  secretary  of  Goremor  Johnson,  pass, 
ud  then  saw  Jim  MUler  pass  In  a  traggy 
OQ  the  East  road.  He  saw  tlie  deceased, 
Ita  CoUins,  going  towards  his  home,  and 
aw  Jim  Miller  following  Collins  in  a  buggy 
if  hlmsell  TbiB  waa  Just  a  short  while  be- 


fore Ben  Collins  was  killed.  He  also  testi- 
fied to  seeing  B.  B.  Burrell  about  two  weeks 
before  the  killing  near  one  of  the  ambushes, 
and  that  he  was  driving  a  mule  team. 

A.  P.  Kirkwood  testified  that  he  owned  a 
store  at  Lynn,  which  was  about  four  miles 
south  of  Ben  Collins'  house,  and  across  the 
Washita  river;  that  on  Friday  before  the 
killing  he  saw  the  defendant,  Washmood,  at 
his  store;  that  the  defendant  asked  him  if 
he  had  seen  two  men  during  that  day;  that 
he  again  saw  the  defmdant  on  Monday  be- 
fore the  kilting,  and  that  he  came  into  the 
store  with  two  other  men,  and  bought  three 
bottles  fit  Longhorn  and  some  canned  goods ; 
that  after  drinking  the  parties  left  And  he 
aftersrards  identified  one  of  the  parties  who 
was  with  the  defendant  as  being  Jim  Miller, 
and  he  IdentlSed  him  at  Ada  after  he  was 
hanged ;  that  being  the  only  time  he  had  ever 
seen  him. 

Vessle  Hendricks  teettfled  that  she  was  liv- 
ing near  the  witness  Stephens'  house,  about 
two  miles  from  Ben  Collins*,  prior  to  the 
killing;  that  she  saw  buggies  at  the  spring 
near  her  honse  on  Sunday,  Monday,  and 
Tuesday,  and  Tuesday  night  before  the  klll- 
ing;  that  there  were  two  men  riding  In  the 
buggy.  Charles  Hendricks,  husband  of  Ves- 
sle Hendricks,  testified  to  the  same  dots  as 
his  wife,  and  also  testlfled  to  hearlns  the 
bnggy  running  after  the  killing. 

W.  r.  Ollmer,  the  next  witness,  testified 
that  he  saw  the  defendant  In  Durant  on  Sat- 
urday Or  Monday  before  the  killing.  He  saw 
him  at  a  restaurant,  and  also  testified  that  he 
saw  Jim  Miller  at  the  same  restaurant  It 
will  be  noted  that  the  other  witnesses  for  the 
state  testified  that  the  defendant  Washmood, 
waa  In  the  vicinity  of  Ben  Collins'  house,  in 
Johnson  county,  both  on  Saturday  and  Mon- 
day prior  to  the  kUUng  of  CoUins  on  Wed- 
nesday, yet  this  witness  for  the  state  testl- 
fled that  he  saw  the  defendant  In  the  town  of 
Durant  on  Saturday  w  Monday  prior  to  the 
kUllng. 

B.  F.  PbilUps,  the  next  witness,  testified 
that  he  saw  the  defendant  at  a  ferry  on  tlie 
Waahlta  river  between  Ben  OoUlns*  house 
and  the  town  of  Lynn  a  few  days  before  the 
kllUng;  He  also  testlfled  that  two  man  cross- 
ed flie  terrj  at  the  same  time  as  Qie  defend- 
ant, but  that  he  does  not  beUeve  that  ^ther 
of  them  was  Jim  Miller. 

W.  D.  Graham  testlfled  that  be  was  ferry- 
man pear  I^ynn,  and  that  he  saw  the  defend- 
ant, Washmood,  sevwai  times  before  the 
killing,  and  also  saw  two  other  men  in  that 
vicinity  at  difC^ent  times  Just  prior  to  the 
killing. 

Tom  Campbell  testified  that  he  saw  the 
defendant,  Washmood,  pass  his  house  In  a 
buggy,  and  that  he  Inquired  the  way  to  Ben 
Collins'  house,  on  Saturday,  July  7th,  and 
also  saw  him  In  a  buggy  going  south  toward 
Lynn  on  the  following  Sunday. 

The  testimony  of  Dz.  Thomas,  who  was 
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dwd  at  the  time  of  the  trial,  was  r«.d  from 
the  stenographer's  report  of  the  preliminary 
hearlns.  He  tesdfled  that  he  was  mnnii^ 
a  hotel  In  the  town  of  Bmmet;  that  the  de- 
fendant, Wasbmood,  came  to  his  lunise  on 
the  night  of  the  kllUng;  that  he  arrived 
there  about  10:16.  He  testifled  that  bis 
children  came  home  from  church  after  Wash- 
mood  had  arrived  and  gone  to  bed.  He  also 
testifled  that  the  defendant  told  him  that  he 
bad  passed  Ben  Collins  on  the  road  beyond  the 
church,  and  that  when  the  defendant  first 
arrived  at  his  bouse  be  made  some  remark 
about  it  being  early;  and  that  be  told  the 
defendant  that  it  was  not  early,  but  that  It 
was  about  10  o'clock.  He  also  testifled  that 
the  defendant  seemed  to  be  nervous,  and  that 
a  brother  of  Ben  Collins  came  to  bis  house 
before  the  defendant  left  for  Tishomingo. 

W.  W.  Carter  testifled  that  he  was  In  the 
hotel  business  at  MadiU,  and  that  the  defend- 
ant registered  at  his  hotel  on  July  Stb,  and 
that  the  defendant,  Washmood,  and  a  man 
by  the  name  of  Alford  registered  on  July 
6th ;  that  Washmood  did  not  occupy  his  room 
on  the  6tb,  and  Alford  signed  for  him  on  the 
hotel  register  on  July  6th.  He  also  testifled 
that  they  bad  a  friend  there  with  them  dur- 
ing one  of  the  times  they  were  there. 

Fred  y.  Klnkald  testifled  that  be  was  a 
court  reporter;  that  Washmood  testifled  at 
the  former  bearing  that  he  had  never  met 
Jim  Miller  before  he  saw  him  In  the  Ada 
Jail,  and  did  not  know  the  Prultt  l)oys  until 
after  the  killing.  George  T^ry  testifled  to 
seeing  the  defendant,  Washmood,  and  Jim 
Miller  together  several  times  before  the  kill- 
ing at  Tishomingo,  purant,  and  at  Ardmore. 
He  testifled  that  he  saw  them  together  six 
years  prior  to  that  tim& 

N.  H.  Simmons  testifled  to  knowing  de- 
ceased for  six  or  ^ht  yean  and  the  defend- 
ant, Washmood,  for  eight  years,  and  testi- 
fied that  he  saw  them  oome  In  a  bnggy  togeth- 
er to  Ardmore  about  a  week  or  ten  days  be- 
fore the  kUllagf 

W.  n.  McLemore  testified  that  he  saw  Hen- 
ry Prultt  and  Pote  Prultt  In  Ardmore  a  day 
after  the  killing,  and  saw  OUnt  Fmltt  come 
In  the  next  day. 

Martin  Gavins  testified  that  he  saw  Clint 
Proltt  and  Pote  Pmltt  at  a  picnic  in  Orr 
some  time  in  Jnne  or  July,  1906,  and  saw  a 
man  with  tbem  at  that  plodc  whom  he  heard 
was  Jim  Miller. 

Henry  Davmport  testified  to  being  at  the 
Orr  picnic,  and  saw  Clint  and  Pote  Pruit^ 
and  that  CHint  Pmltt  introduced  him  to  a 
man  who  was  witti  them,  calling  him  by  the 
name  of  Jackson,  and  told  bim  that  he  was 
a  mean  man.  This  conversation  was  not  In 
the  presence  of  the  defendant. 

Jim  Cavlns  testifled  to  being  at  the  Orr 
picnic  along  the  latter  part  of  July,  1906,  and 
saw  Clint  and  Pote  Prultt,  and  saw  with 
tbem  a  tall,  slender  man,  weighing  about 
ISO  pounds,  and  also  saw  Miller  twice  after 


that  In  rt  Worth,  onee  after  he  was  dead, 
and  be  testified  to  hearing  Clint  Prultt  say- 
ing on  the  day  of  Qie  Orr  i^cnlc  that  that 
fellow  came  there  to  UU  Ben  Collins,  and.  he 
also  testified  that  there  was  a  picnic  at  Hew- 
itt on  one  of  the  days  that  the  picnic  was 
h^d  at  Orr,  and  that  Clint  Pmltt  told  blm 
that  th^  would  "get  blm"  at  one  of  the  vie- 
nics.  His  exact  testimony  was:  "Q.  What 
did  Clint  say?  A.  He  said— he  told  me  that 
evening  that  that  fellow  came  there  to  kill 
Boi  Collins,  Is  what  he  told  me."  This  testi- 
mony was  not  in  the  presence  of  the  defend- 
ant 

J.  A,  Oummlnga  was  the  next  wltnees,  and 
be  testifled  that  In  June  before  the  kilUng  he 
bought  a  bunch  of  cattle  at  a  sale  with  H^ry 
Pmltt ;  that  they  drove  the  cattle  to  Duncan, 
and  while  on  the  way  he  told  Henry  Pmltt 
that  he  ought  to  send  Pote  Pmltt  to  New 
York  City  for  the  purpose  of  getting  certain 
medical  attention,  Pote  Prultt  being  paralys- 
ed in  one  of  his  legs  by  a  bullet,  which  had 
been  flred  by  Ben  Collins;  and  that  Henry 
Prultt  made  the  remark  that  Pote  would 
outlive  the  son  of  a  bitch  that  shot  him. 
"I  have  got  a  man  after  blm  that  will  get 
bim.  It  win  cost  me  $500;  but  I  will  gladly 
pay  It  I  have  got  an  old  Quantrell  man 
after  bim."  This  testimony  was  not  in  the 
presence  of  Uie  defendant,  and  was  Introduc- 
ed over  the  objection  of  the  defendant 

Luke  Jackson  testifled  that  be  saw  Jim 
Bflller  and  B.  B.  Burrell  and  Henry  Pmltt 
at  the  Board  of  Trade  Saloon  In  Ft  Worth, 
Tex.,  about  a  month  or  six  weeks  before  the 
killing ;  that  he  saw  B.  B.  Burrell  introduce 
Henry  Pmltt  to  Jim  Miller  at  that  time,  and 
that  Jim  BliUer  and  Henry  Pmltt  went  into 
the  back  of  the  saloon,  and  had  a  long  talk 
together. 

O.  P.  Wallace,  the  next  witness,  testifled 
that  he  saw  the  defendant,  Washmood,  at 
Pote  Pmitt's  house  in  October  or  November, 
1009,  and  that  he  came  Into  the  houses  and 
was  introduced  by  Pote  Prnitt  to  Oie  d^end- 
ant  as  a  man  by  the  name  of  Johnson,  of 
the  Standard  Oil  Company. 

Bobert  Homer,  an  Indian  boy,  testifled  that 
he  carried  the  d^^ndant,  A.  Washmood,  In 
a  buggy  to  within  five  miles  of  Wantlka,  In 
Jefforson  county,  and  that  the  defendant, 
Washmood,  got  out  of  the  buggy,  and  walked 
to  the  town  of  Wanrika. 

T.  N.  Bobnett  testUed  to  seeing  dint  Pru- 
ltt and  possibly  Pote  and  Henry  Prultt  at 
the  Hewitt  i^cnlc  during  the  month  of  Junei, 
and  that  there  was  with  them  at  that  time 
Jim  Miller,  wlunn  he  knew  weU. 

V.  A.  Nlblai^  testifled  that  he  was  United 
Statra  jailor  at  Ardmore  and  Identified  J. 
B.  aauer's  handwriting. 

Perry  Maxwell  testifled  that  be  was  a 
bank  cashiOT,  and  IdoDtlfled  the  handwriting 
of  J.  B.  Miller. 

D.  B.  Becker  testifled  to  seeing  J.  B.  Mil- 
Ux  In  Ardmore  on  the  morning  after  the 
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kUUng;  that  be  came  and  nglaterea  at  tbe 
GUnwr  Hotel ;  and  tliat  be  bbw  wbrae  BOUer 
and  Waahmood  were  regiatared  together  on 

August  and  at  this  hotdL 

A.  B.  Brown  testlfled  that  he  waa  oir  the 
police  force  at  Darant,  and  that  a  man  by 
the  name  of  B.  F.  Alford,  along  about  the 
1st  of  July,  1906.  wrote  the  initials  "B.  O." 
OD  a  notebook,  and  told  him  that  a  man  of 
that  mitlals  would  be  kUled  in  15  daTS.  He 
identifled  the  notebotft  urtilch  wsa  Introdnced 
in  evidence. 

T.  W.  Anderson  testified  that  he  was  on 
the  police  force  at  Durant,  and  that  Pollce- 
man  Brown  showed  him  a  book  with  the 
initials  "B.  G."  on  It  after  Ben  Collins  was 
Ulled.  He  also  testified  that  the  defendant, 
Waahmood.  and  Alford  were  la  the  insur- 
ance business  In  Dnrant 

This  closes  the  testimony  for  the  state. 

Tbe  defendant,  Washmood,  testifying  in 
tall  own  behalf  said:  That  he  was  67  years 
old.  That  he  was  in  the  insurance  business, 
and  bad  been  for  a  long  time  prior  to  August 
1,  1906.  That  he  lived  in  the  town  of  Du- 
rant at  that  time ;  but  that  he  wrote  some  in- 
nuaoce  in  Johnson  county  also.  That  he 
and  one  B.  P.  Alford  were  partners  in  the 
Insurance  business,  and  worked  together. 
Hist  they  wrote  both  life  Insurance  and  fire 
Insnrance,  and  gave  the  names  of  several 
parties  for  whom  they  wrote  life  insurance 
in  and  around  Emmet,  and  in  Johnson  coun- 
ty, and  around  MadUl,  prior  to  the  killing  of 
Ben  Collins.  He  testified  that  he  came  to 
MadUl  near  the  Ist  of  July,  and  on  Satur- 
day, dther  the  6th  or  7th  of  July,  he  went  to 
Ben  CoUina*  hons^  as  teaetfled  to  by  the 
witness  Tom  Campbell  That  he  inquired 
tbe  way  to  Ben  Oollins*  house,  and  arrived 
thne  about  noon  on  Saturday,  either  the  6th 
or  7th  of  July:  That  he  Inquired  of  BIrs. 
Oollins  as  to  the  whereabouts  of  her  husband, 
and  found  out  that  he  was  away  from  home. 
He  went  to  the  town  of  Emmet.  That  he 
telephoned  to  his  partner,  Hr.  Alford,  asking 
him  to  meet  him  in  tbe  town  of  Lynn  that 
aftenMMm.  That  be  drove  to  Lynn  that  aft- 
enoon.  That  he  thought  be  would  meet  S£r. 
Alford.  That  while  there  be  met  two  other 
partie^  who  diora  np  in  a  buggy.  1!ha,t  he 
had  never  seen  these  parties  before,  and  he 
Kot  Into  a  conversation  with  than.  That 
th^  bad  aome  whisky.  Tbat  be  went  Into 
tbe  store  of  ttie  wltnes!^  A.  P.  E3rkwood, 
where  he  bought  some  Lcn^bom,  and  be 
and  these  parties  he  met  there  drank  this 
togethOT.  Tbat  when  be  first  saw  these  par^ 
ties  be  tbongbt  tbat  It  was  Mr.  Alford,  and 
tUa  was  tlie  reason  Cor  getting  into  a  con- 
vmatlon  with  them.  That  be  left  the  town 
tf  Zjnn  tbat  afternoon.  That  he  thought  he 
would  stay  all  night  at  Ben  Collins'  boose, 
u  his  wife  bad  told  him  be  would  be  back. 
Vben  he  got  to  Ben  Collins'  bouse,  be  asked 
tboat  staying  all  night,  and  Collins  told 
Urn  tbat  be  could  ata;  at  bis  uncle's^  who 


lived  near  there.  Tbat  he  bad  plenty  of 
horse  feed.  Hut  be  wmt  to  the  uncle's 
hous^  stayed  all  night,  and  ttie  nest  mining 
drove  into  the  little  town  of  Emmet  Tbat 
during  the  conversation  that  be  had  with 
Ben  Collins  on  the  evening  before  Mr.  Col- 
lins agreed  to  help  him  write  some  insurance 
in  that  vicinity,  and  be  agreed  to  pay  Col- 
lins for  his  services.  This  conversation  oc- 
curred on  Sunday  morning  prior  to  his  going 
to  Emmet  He  next  testified  to  going  to 
Madlll,  and  then  going  to  his  home  at  Ehi- 
rant  and  af t^  that  made  different  trips  into 
that  section  of  the  county  in  and  around 
Emmet  In  connectloo  with  this  insurance 
business.  He  tesfiLfled  that  he  came  to  the 
witness  Marshall's  hotel  on  Saturday  prior 
to  the  time  that  Ben  Collins  was  killed.  He 
stayed  there  all  night  The  next  morning 
he  hired  a  buggy  and  team,  and  went  from 
there  to  see  Ben  Collins.  He  met  Mr.  Col- 
lins at  his  home,  and  that  be  and  Ben  Col- 
lins had  several  drinks  together  out  of  a 
bottle,  which  he  had.  That  during  tbat  con- 
versation Mr.  Collins  agreed  for  him  to  write 
an  Insurance  policy  on  his  life  for  the  sum 
of  $S,000,  and  that  the  premium  on  such  poli- 
cy would  be  $161.50,  and  that  his  part  of  the 
premium  would  be  180  or  $90,  and  that  Ben 
Collins  promised  to  go  with  him  to  Tisho- 
mingo on  the  following  Monday  for  the  pur- 
pose of  b^ng  examined  preparatory  to  tak- 
ing out  said  policy  of  Insurance.  That  on 
Monday  morning  he  hired  a  buggy  and  team, 
the  same  team  he  had  driven  before,  and 
went  to  Mr.  Collins"  house.  Tbat  when  he 
arrived  there  he  foimd  tbat  Mr.  Collins  was 
gone,  and  tbat  some  of  the  children  told  him 
that  Mr.  Collins  had  killed  a  breadiy  cow, 
and  was  down  and  meeting  the  hired  man, 
Jasper  Jones,  and  Collins,  as  testified  to  by 
tbat  witness.  He  also  testified  that  Mr.  Col- 
lins got  out  of  tbe  wagon,  and  got  into  the 
buggy  and  rode  with  him  tor  quite  a  way. 
"When,  ttiey  came  to  the  Mllbnm  road,  Collins 
got  out  of  the  buggy,  and  got  ba^  into  the 
vmgoD,  and  that  he  and  M!r.  Oollins  agreed 
to  meet  tbe  n^  morning  in  tbe  town  of  Em- 
met Tbat  be,  Washmood,  drove  tbat  eve- 
ning to  Tiahoiolngo,  bad  dinner,  and  from 
there  drove  to  Milbum,  the  place  from  where 
be  bad  started.  He  stayed  all  night  in  BIU- 
bum,  and  early  next  morning  took  the  same 
team  and  w^t  to  Shnmet,  where  he  found 
that  Mr.  Collins  bad  already  been,  having 
passed  there  on  horseback.  Tbat  be  trans- 
acted certain  business  in  tbat  community  rel- 
ative to  collecting  Insurance  notes,  and  that  he 
bad  returned  to  MUbum,  and  took  the  train  to 
Tishomingo,  where  be  stayed  all  night  and 
tbe  next  day  imttl  8  o*<dock  in  tbe  afternoon. 
This  was  on  Wednesday,  tbe  day  of  the  kill- 
ing. He  hired  a  buggy  and  team  from  the 
livery  stable  In  Tishomingo  about  8  o'clock, 
and  started  towards  Ben  Collins'  bouse.  He 
stopped  and  collected  some  insurance  notes 
on  the  way  over  there.  On  the  way  orer 


Digitized  by 


Google 


193 


1S6  FAOIFIO 


BEPOBTEB 


(Okl. 


there  he  met  Bfr.  Peacbland,  the  iiverj  sta- 
ble man.  aa  testified  to  by  blra.  He  arrived 
at  Mr.  CoUlna'  bouse  between  snndown  and 
dark.  That  he  went  by  the  witness  Ste- 
pheoB'  hooa^  as  testified  to  by  him;  but 
that  there  was  no  buggy  near  him  at  the 
time  he  passed  there,  as  testified  to  by 
George  Dunn.  That  when  he  rea<±ed  Mr. 
Collins'  honse  the  hired  man,  Jasper  Jones, 
told  him  that  Mr.  ColUna  was  not  there,  but 
had  gone  to  Emmet  That  he  turned  around 
and  drove  leisurely  toward  Emmet,  passing 
by  the  witness  Stephens'  house,  as  testified 
to  by  him,  taking  what  is  known  as  the  West 
road  to  Emmet  He  stated  that  on  bis  way 
he  met  some  man,  and  asked  If  It  was  Mr. 
Colling,  and  immediately  saw  it  was  not 
That  be  went  on  towards  Emmet,  and  Just 
before  getting  to  Emmet  he  met  Ben  Collins 
on  lioisebadc  going  towards  his  home.  He 
testified  to  passing  the  diurch,  about  which 
the  witnesses  testified,  bat  denied  that  he 
saw  any  one  at  the  bridge  and  denied  that 
he  got  to  the  hotel  near  10  or  10^,  but  that 
it  was  near  9  o'clock.  Tb^t  Dr.  Iliomas 
had  ^ne  to  bed  himself.  That  he  looked  at 
his  watch,  and  that  it  was  15  minutes  Ktter 
0  o'clock.  That  he  got  up  early  neit  morn- 
ing, and  went  to  Tishomingo,  and  left  on  the 
noon  train  for  Aidmore.  Be  ftlao  testified 
that  the  relations  between  him  and  Ben  Col- 
lins had  been  very  friendly.  That  he  knew 
nothing  of  the  a saassl nation,  and  was  not  in 
any  wise  a  party  to  it  TtuA  he  had  former^ 
ly  gone  to  the  Dmmet  ndghborhood  to  write 
Ben  Collins*  Insurance  and  that  as  soon  as 
he  learned  of  Ms  assassination  be  knew  that 
it  was  useless  tor  him  to  stay  there  any 
longer,  and  that  this  was  his  reason  for  going 
to  Ardmor^  and  from  there  to  Durant  his 
home.  He  testifled  that  while  In  Ardmore 
he  had  no  arrangements  to  meet  J.  B.  Miller, 
and  did  not  at  that  time  know  either  Henry, 
Pot^  or  Clint  Pmitt  That  he  stayed  all 
night  In  Ardmore,  and  took  the  first  train 
out  in  the  morning  to  Durant  After  going 
home  he  was  arrested  on  a  charge  In  con- 
nection with  the  murder  of  Ben  Collins. 
After  his  preliminary  examination  In  Durant 
he  made  bond,  and  was  living  In  Idabel,  OkL, 
with  Capt  McGlnnls,  who  Is  now  one  of  his 
counsel,  when  he  heard  that  some  officer 
from  Ardmore  was  in  that  country  for  the 
purpose  of  rearresting  him.  That  he  did 
not  understand  why  this  was,  as  he  was  out 
on  bond,  and  be  did  not  believe  that  hla 
bondsuien  would  turn  him  up.  That  acting 
upon  the  advice  of  Capt  McQinnis  he  went 
to  Ardmore  about  that  time,  having  heard 
that  his  case  was  set  for  November  IGth. 
That  he  was  advised  by  Capt  McGlnuis  to 
go  to  see  the  attorneys  of  the  Prultts  when 
he  got  to  Ardmore,  and  take  their  advice. 
That  Immediately  upon  reaching  Ardmore  he 
went  to  the  office  of  the  attorneya  for  the 
Prultts,  and  tbey  Informed  him  that  In  the 
transfer  of  the  case  from  Jobxtaom  to  Carter 


county  his  bond  had  bera  lost;  and  mis  on 
that  morning,  for  that  reason,  forf^ted. 
That  th^  asked  blm  if  he  could  at  that  time 
make  bond,  and  he  told  them  that  he  did  not 
know  whether  he  could  or  not  That  the 
lawyers  advised  him  that,  owing  to  the  bigh 
state  of  feeling  In  that  community,  and  on 
account  of  the  lynching  of  J.  B.  MlUer  and 
B.  B.  Bnrr^  at  Ada.  it  would  be  dangerous 
for  him  to  be  traced  in  Jail,  and  that  they 
advised  him  to  go  to  see  Henry  Prultt.  who 
lived  near  Cornish.  He  testifled  that  at  fliat 
he  protested  against  this;  but  on  beUiK  In- 
formed of  the  danger  of  staying  there  be 
walked  out  to  Poto  Fruitt^s  honse  near  Gor* 
nisb.  That  wmie  there  be  was  Introduced  to 
one  of  the  neighbors  by  Pote  Proltt  as  being 
a  man  by  the  name  of  Johnson,  of  the  Stand- 
ard Oil  Company.  That  this  party  came  np 
to  where  they  were  talking  unexpectedly, 
and  that  Mr.  Prultt  introduced  him  by  that 
name  of  his  own  accord.  That  he  had  never 
seen  Pote  Prultt  prior  to  coming  to  his  place 
on  this  occasion.  That  he  stayed  there  for 
three  or  four  days,  and  that  an  Indian  boy 
carried  him  near  to  Waurika  one  night  and 
that  he  got  out  of  the  bu^y,  and  walked 
into  Waurika,  and  took  the  train  tor  San 
Antonio,  Tex.  That  he  was  afterwards  ar- 
rested in  San  Antonio,  and  when  coming  to 
Ardmore  escaped  from  the  train.  That  he 
returned  to  San  Antonio,  and  of  his  own  ac- 
cord made  arrangements  with  a  friend  at 
Ft  Worth  to  accompany  him  to  Ardmore. 
That  he  came  and  surrendered  of  his  own 
accord,  and  had  been  in  Jail  up  to  the  time . 
of  this  trial. 

J.  W.  Marshall  testified  In  behalf  of  tiie 
defendant  that  he  was  a  hotd  keeper  nt  Em- 
met and  Mllbum ;  that  Mr.  Waahmood  stayed 
at  his  hotel  at  both  places  prior  to  the  kill- 
ing of  Ben  Collins;  that  it  was  his  nnd»' 
standing  that  the  defendant  was  in  the  in- 
surance buBineai  at  that  tlm^  and  that  iMh 
himself,  took  out  an  insurance  poli^  with 
the  defendant;  that  the  d^6ndant  stora»ed 
at  his  hotel  and  stayed  all  night  on  Sataiday, 
Monday,  and  Monday  night  befere  the  killing 
of  CoUins  on  Wednesday,  and  was  there 
Tuesday  morning ;  that  he  came  there  Satur:- 
day  evening  about  1:80  or  2K)0,  and  had  late 
dinner;  and  that  he  was  tb«re  for  sunwr, 
and  left  Sunday  morning,  and  was  bade  tor 
supper  Sunday  night  and  stayed  all  night 
there  Monday  nigbt,  and  left  saying  that  he 
had  to  go  out  Into  the  conntcy  on  some  busi- 
ness. 

Horace  Tanner  testifled  in  behalf  of  the 
defendant  that  he  was  residing  at  Mllbum. 
and  remembered  seeing  the  defendant  Wash- 
mood,  at  the  hotel  In  Mllbum  just  prior  to 
the  time  Ben  Collins  was  killed ;  that  he  re- 
membered the  night  Ben  Collins  was  killed; 
and  that  he  went  to  tbe  hotel  late  that  night 
and  saw  three  parties  riding  through  the 
town  of  Milbom  between  12  and  1  o'ckxdc 
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00  horad>ftck»  oomliig  fEom  tbe  dtrectton  of 
Ben  OolUna'  place. 

LiiUe  Johnson  testified  In  behalf  of  the 
defendant  to  having  certain  Insaiance  trans- 
actions with  the  defendant  during  the  time 
he  was  in  and  around  Bnunet  just  prior  to 
tbe  IdlUng. 

Newt  Dngger,  whose  testimony  was  ifivea 
at  the  itrelimlnary  examination,  was  read  In 
behalf  of  the  defendant.  He  testified  that 
he  was  at  Dr.  Thomas'  hotel  on  the  night 
Ben  Collins  was  killed;  that  he  went  to 
church  that  night,  and  when  he  returned 
home  that  the  defendant's,  Waahmood's, 
coat  was  hanging  up ;  and  that  he  went  to 
bed  about  11  o'clock. 

W.  L.  Hilton  testified  in  behalf  of  the 
defendant  tliat  he  knew  the  defendant,  Wash- 
mood,  and  liad  known  him  for  several  years, 
since  1906 ;  that  he  had  some  property  near 
Emmet,  and  was  building  a  house  down  there 
hi  July,  1006;  that  the  defendant.  Wash- 
mood,  was  writing  Insurance  there  In  the 
country  at  that  time ;  that  he  saw  him  In  Ju- 
ly, 1906;  and  that  he  had  on  a  brown  Fe- 
dora hat,  as  testified  to  by  the  defendant, 
and  that  the  hat  exhibited  as  being  found 
near  the  killing  was  not  the  hat  worn  by  the 
defendant,  Washmood,  at  that  time. 

W.  I,  Cluce,  an  attorney  of  Ardmore,  tes- 
tified in  behalf  of  the  defendant,  Waehmood, 
and  corroborated  his  testimony  as  to  advis- 
ing the  defendant,  Waehmood,  to  go  to 
Pniltf s  residence,  In  Jefferson  county,  when 
tla  bond  had  been  lost 

R.  C  Edland  testified  that  he  was  a  mer- 
cbant  at  Lfrnn,  and  that  the  defendant,  Wash* 
mood,  came  to  his  store  on  Saturday  eve- 
ning and  also  Sunday  before  the  killing;  and 
was  there  Monday  and  Tuesday. 

This  concludes  the  testimony,  both  for 
the  state  and  for  the  defendant. 

It  is  the  contention  of  the  state  that  Pote 
Proltt  had  been  shot  by  Ben  Collins  while 
Ben  CoUlna  was  deputy  United  States  mar- 
tial, and,  as  a  result  of  this  shot,  one  of 
Pote  Pruitt's  limbs  bad  become  paralyzed, 
that  for  this  reason  Henry,  Clhit,  and  Pote 
Pruitt,  who  were  brothers,  had  employed 
J.  B.  Ulller  and  B.  B.  Burrell  to  assassinate 
Ben  Collins,  and  that  the  defendant.  Wash- 
mood,  had  also  been  employed  by  the  Pruitts 
for  the  purpose  of  getting  Ben  Collins  to 
leave  his  home  in  order  to  give  said  Miller 
and  Burrell  an  opportunity  to  assassinate 
Urn,  and  this  is  the  theory  upon  wblcb  tills 
case  was  tried ;  it  being  the  contention  of  the 
Kate  that  said  Ben  Collins  was  assassinated 
as  a  result  of  said  eoDsplracr  between  said 
PWtles. 

We  have  reviewed  the  testimony  of  every 
witness  who  testified  In  this  case,  for  the 
Kaaoo  tliat  after  careful  consideration  of  the 
whole  record  we  have  come  to  the  conclusion 
that  the  evidence  oCTered  by  the  state  was 
aot  sufficient  to  show  that  the  defendant,  A. 
Washinood,  entered  into  a  conspiracy  to  as- 
•udnato  Ben  Collins,  and  therefore  that 


the  testimony  of  cettain  witnesses  to  declara- 
tions and  acts  of  others  which  were  not 
in  the  pieoause  of  the  defendant  was  Inad- 
missible. It  will  be  recalled  that  certain  wit- 
nesses testlfled  to  b^ng  present  at  the  picnic 
at  Orr  and  Hewitt  during  the  month  of 
June,  1906,  at  which  places  the  Pruitt  boys 
were  present  and  in  company  with  a  strange 
man,  who  afterwards  was  proven  to  be  Jim 
Miller.  On  each  of  these  occasions  the  Pmltt 
boys  made  declarations  with  reference  to 
this  stranger  being  present  there  for  the  pur- 
pose of  killing  Ben  Collins ;  also  declarations 
of  Henry  Pruitt  to  the  witness  J.  A.  Gum- 
mlngs  in  June,  before  the  killing  in  August, 
that:  "I  have  got  a  man  after  him  that 
will  get  him.  It  vrill  cost  me  $500;  but  I 
will  gladly  pay  it  I  have  got  an  old  Quan- 
trell  man  after  him" — also  acts  of  Henry 
Pruitt,  as  related  by  the  witness  Luke  Jack- 
son, concerning  the  meeting  of  Henry  Pmltt 
with  J.  B.  MiUer  and  B.  B.  Burrell  at  the 
Board  of  Trade  Saloon  in  the  of  Ft 
Worth,  Tex.,  about  a  month  or  six  weeks  be- 
fore the  killing.  These  declarations  and  acta 
were  not  in  the  presence  of  the  defendant  and 
were  allowed  to  be  introduced  by  the  state 
upon  the  theory  that  a  conspiracy  had  been 
proven  between  Henry,  Clint,  and  Pote 
Pruitt,  and  J.  B.  Miller,  B.  B.  Burrell,  and 
the  defendant,  A  Washmood,  to  murder  the 
deceased,  Ben  Collins.  It  will  not  be  contro- 
verted that  the  above  statements  were  very 
damaging  to  the  defoidant,  in  view  of  the 
testimony  of  Tom  Smith,  sheriff  of  Pontotoc 
county,  who  testlfled  to  the  lynching  of  J.  B. 
Miller  and  B.  B.  Burrell  by  a  mob  at  Ada, 
In  an  adjoining  county  to  where  the  defend- 
ant was  tried.  But  there  is  not  a  Une  of  tes- 
timony to  connect  this  defendant  with  the 
Pruitts  prtor  to  the  Orr  and  Hewitt  picnics, 
and  prior  to  the  making  of  said  declarations. 
There  is  no  testimony  to  connect  the  defend- 
ant with  the  Pruitt  boys  In  any  way  prior 
to  the  killing  of  Ben  Collins,  yet  these  dam- 
aging declarations  and  acte  of  the  Pruitt 
boys  were  admitted  against  the  defendant  for 
the  reason  that  a  conspiracy  had  been  prov- 
en between  said  parties  to  murder  said  Ben 
Colltna  We  are  well  aware  that  a  conspira- 
cy can  be  proven  by  drcnmstances  as  well 
as  by  direct  and  positive  testimony,  and  It 
Is  often  proven  in  that  way.  But  in  this 
case  there  is  not  only  no  direct  and  positive 
testimony  as  to  the  conspiracy,  but  the  dr- 
cnmstances proven  in  this  case  are  such 
that  after  reading  them  one  cannot  come 
to  any  other  conclusion  than  that  no  con- 
spiracy existed  on  the  part  of  the  defendant 
to  take  the  life  of  the  deceased.  The  mere 
fact  that  the  defendant  had  been  seen  in  the 
neighborhood  where  the  deceased  lived  and 
in  company  with  the  deceased  prior  to  ths 
killing  Is  not  suffldent  to  establish  a  conspir- 
acy. State  V.  Walker,  124  Iowa,  414,  100 
N.  W.  354;  State  v.  Kennedy,  177  Mo.  98, 
76  S.  W.  989;  Rhodes  v.  Stete,  SO  Tex.  Cr. 
R.  332,  45  S.  W.  1009 ;  Renner  t.  SUte,  43 
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Tex.  Cr.  R.  347,  65  S.  W.  U02;  Blaln  t. 
State,  30  Tex.  App.  702,  18  S.  W.  862. 

A  conspiracy  Is  the  combination  between 
two  or  more  parties  to  do  a  thing  criminal 
or  unlawful  In  Itself,  and  may  be  proven  by 
facts  and  circumstances,  If  sufficient,  and 
when  shown  to  have  existed  then  the  state- 
ments and  acta  of  each  of  the  conspirators 
made  or  done  in  pursuance  of  the  common 
design  may  be  proven  against  the  others 
upon  prosecution  against  them  for  the  com* 
mission  of  the  crime;  but  nothing  said  or 
done  by  them  after  the  crime  has  been  ac- 
complished Is  admissible.  And  for  such  tes- 
timony to  be  admissible  It  must  be  proven 
first  that  a  conspiracy  actually  existed,  and 
that  the  declaration  made  must  be  In  pur< 
suance  of  the  common  design.  The  testimony 
In  this  case  does  not,  In  onr  opinion,  prove 
that  a  conspiracy  on  the  part  of  the  defend- 
ant existed,  and  the  declarations  of  the  wit- 
nesses, which  were  admitted  against  blm, 
were  not  made  or  done  In  pursuance  of  the 
common  design  to  murder  the  deceased,  as 
the  law  requires. 

In  the  case  of  State  v.  Walker,  124  Iowa, 
414,  100  N.  W.  364,  a  case  with  many  points 
similar  to  the  case  at  bar,  It  is  said:  "We 
think  there  is  another  good  reason  why  the 
declarations  of  Levlch  ahonld  have  been  ex- 
cluded from  the  consideration  of  the  jury. 
What  Levlch  said,  as  testified  to  by  the  wit- 
nesses, was,  in  substance,  that  be  had  a 
grudge  or  grievance  against  Flnkelstein,  and 
that  he  had  hired  defendant  to  do  him  an 
Injury.  This  declaration  was  not  made  In 
furtherance  of  the  unlawful  plan;  •  •  • 
it  waa  a  mere  narrative  of  a  fact,  made, 
•  •  •  not  purporting  in  any  way  to  repre- 
sent the  defendant  The  rule,  as  usually 
stated,  with:  reference  to  the  admissibility 
of  the  declarations  of  one  conspirator  as 
against  another,  Is  that  such  declarations 
are  admissible  only  where  they  are  made 
pending  the  conspiracy,  and  in  furtherance 
of  its  unlawful  purpose.  State  v.  Crofford 
[121  lowm  396],  96  N.  W.  889;  People  t. 
Parker,  67  Mich.  222,  34  N.  W.  720,  11  Am. 
St  Bep.  678;  Spies  t.  People,  122  la  1  [12 
N.  B.  865],  17  N.  B.  898,  8  Am.  St  Bep.  820, 
and  note,  407;  ICcKenzle  v.  State,  82  Tex. 
Cr.  B.  668,  26  B.  W.  426,  40  Am.  St  Bep. 
795;  McCaakey  v.  Graff,  23  Pa.  321,  62  Am. 
Dec  336.  It  Is  true  that  In  many  if  not  all 
cases  dted  the  rule  as  tlins  stated  is  invoked 
to  ezdude  declarations  made  after  the  con- 
spiracy had  been  completed  or  abandoned 
with  reference  to  what  took  place  while  the 
conspiracy  waa  in  exlstraoe ;  but  in  principle 
the  same  reasons  are  applicable  to  declara- 
tions made  while  the  conq^iracy  Is  pending, 
but  not  in  furtherance  of  the  unlawful  pur- 
pose. The  declarations  of  one  conspirator 
are  admissible  against  another  on  the  theory 
that  each  is  acting  for  all— that  is,  on  the 
principle  of  agency — and  certainly  an  alleged 
conspirator  Is  not  to  be  cbtngeA  with  state- 
ments made  by  anotlier  wbicb  have  no  xe- 


latlon  to  the  carrying  out  of  the  common 
design.  The  fact  appears  to  be  that  Levlch 
made  the  declarations,  to  which  the  witnesses 
testified.  In  a  spirit  either  of  bravado,  or,  as 
one  of  the  witnesses  says,  in  a  Joking  way, 
and  his  declarations  were  not  taken  serious- 
ly, nor  did  they  apparently  receive  any  at- 
tention until  after  the  death  of  Flnkelstein, 
when  It  was  sought  through  them  to  connect 
the  defendant  with  the  crime  If  these  dec- 
larations were  of  any  significance,  they  were 
much  more  Incriminating  as  against  Levlch 
himself  than  as  against  the  defendant  It 
Is  also  to  be  noticed  that  some  of  the  declara> 
tlons  to  which  the  witnesses  testified  were 
made  at  a  time  pplor  to  any  connection  or 
relation  between  Levlch  and  defendant  so 
ftir  as  the  other  evidence  in  the  case  tends 
to  establish  It  Of  course,  dedaratlons  of 
Levich  made  prior  to  the  formation  of  the 
conspiracy,  and  not  In  fiurtherance  of  any 
plan  with  which  detoidant  was  shown  to 
have  been  connected,  were  not  admissible." 

It  may  be  contoided  by  the  state  that  the 
Jury  had  the  right  to  say  whether,  under  all 
the  testimony  In  this  case,  a  conspiracy  ex- 
isted, and  that  It  was  a  question  <rf  fact  for 
the  Jury  to  decide  nnder  ttM  instmctlona  of 
the  court  This  is  answered  by  saying  that 
defendant  was  entitled  to  a  verdict  as  to 
Ms  guilt  free  from  the  prejudice  that  might 
reasonably  arise  from  the  Introduction  of  the 
Incompetent  testimony  referred  to  above.  It 
may  have  been  and  doubtless  was  true  that 
the  Jury  would  not  have  found  the  defendant 
guilty  beyond  a  reasonable  doubt  If  the  dec- 
larations and  acts  of  the  Pmltt  boys  had 
not  been  admitted  In  evidence.  It  was  prob- 
ably their  declarations  and  acts  that  satis- 
fied the  minds  of  the  Jurors  as  to  the  guilt 
of  the  defendant  and  from  the  verdict  ren- 
dered in  this  case  It  must  have  had  a  strons 
tendency  In  that  direction. 

The  defendant  In  this  case  is  strongly  cor- 
roborated by  the  state's  witnesses  in  many- 
material  matters  In  connection  with  this 
case.  The  testimony  of  the  witness  J.  D. 
Stephens,  to  our  minds,  strongly  corroborated 
the  defendant's  testimony,  l^ls  witness  tes- 
tified that  the  defendant  passed  the  witness* 
bouse  In  a  bu^  by  himself  on  the  day  of 
the  klUlng  about  sundown  going  toward  Ben 
Collins'  home ;  that  In  a  short  while  he  saw 
the  defendant  drive  back  past  the  house  going 
toward  Emmet,  as  testified  to  by  the  defend- 
ant This  was  quite  a  while  before  the  kill- 
ing, and  corroborates  the  testimony  of  the 
defendant 

W.  J.  Horton,  another  witness  for  the  state, 
testified  to  Beelng  Jim  Miller  going  out  of  the 
town  of  Emmet  on  the  day  of  the  killing,  and 
that  he  had  some  canned  goods  In  bis  bu^y  ; 
that  there  was  no  one  with  him  at  that  time  ; 
that  witness  passed  Ben  Collins  tm  the  East 
road  to  Emmet  coming  from  Emmet,  and  In 
Just  a  few  minutes  before  the  killing  occurred  ; 
that  almost  immediately  after  passing  Ben 
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ColUiui  on  tibe  East  road  be  passed  Jim  Mil- 
ler In  a  bnggy  by  MmseU,  followine  Bea  Col 
Uns.  This  was  Just  before  be  heard  the  fir- 
ing of  tbe  gnns  at  the  gat&  This  teetlnwny 
is  almost  condiulTe  that  Jim  Miller  was 
the  man  who  murdered  Ben  Collins,  and  that 
in  all  probablUty.  he  was  assisted  by  B.  B, 
Borrell,  wbo  undoubtedly  was  the  man  that 
tbe  different  wttnesses  had  seen  with  Jim 
MiUer  at  different  times  Just  prior  to  the 
UlUng.  and  who  was  the  party  who  left  the 
acme  of  the  klUlns  In  the  bnggy  with  Mil- 
ler after  the  shooting  occurred,  as  testified 
to  by  sereral  witnesses.  The  testimony  of 
this  Is  almost  conclnsiTe  that  the  defendant, 
Washmood,  was  not  present  and  did  not  par- 
ticipate in  the  killing  of  the  deceased.  It 
mkj  be  contended  that  it  was  not  necessary 
for  him  to  be  actually  present  at  the  time  of 
kUUng,  but  that  he  entered  into  a  con- 
SPliacy  and  purposely  avoided  being  present 
irti«a  the  killing  occnrred  in  order  to  prove 
an  aUbL  However,  If  this  argument  is  made, 
u  stated,  it  tends  to  materially  strengthen 
that  part  of  the  defendant's  testimony  where- 
in be  testified  that  he  arrived  at  the  town  of 
Emmet  oo  the  night  of  the  killing  soon  after 
9  v^^ock^  and  that  at  sndi.time  it  would  have 
beoi  Impofifdble  for  him  to  have  been  {tres- 
ent  at  Uie  kUling,  which  oecarred  at  9  t^doek. 
Besides  this,  the  testimony  of  the  state's 
witnesses  In  reference  to  the  time  that  the 
defendant  arrived  at  Etanmet  Is  conflicting 
and  uncertain,  lira  Thomas  and  her  son, 
Lem,  testUled  ttiat  be  azilved  tbexe  snbae- 
qnort  to  the  time  tiiat  her  cldldren  and  Newt 
Dogger  came  from  church.  However,  if  he 
was  not  actual)^  presott  at  tbe  time  of  the 
Hlllnc  there  certainly  was  not  any  reason 
irtiy  be  should  not  have  arrived  there  at  the 
time  he  stated. 

After  reviewing  all  of  the  testimony  very 
carefhlly,  we  have  come  to  the  conclualon 
that  the  defOidant  in  this  case  did  not  have 
that  fair  and  impartial  trial  to  which  he  was 
entlQed  under  tbe  law,  and  are  of  tbe  oiAn- 
ion  that  this  case  should  be  reversed  and  re- 
inaaded,  and  it  is  so  ordered,  and  the  mrSea 
of  the  penitentiary  Is  ordered  to  deliver  tiie 
defendant  to  the  sberliff  of  Garter  county  to 
await  the  further  action  of  tiw  district  court 
of  Carter  county. 

ARMSTBONO,  P.  J.,  and  DOTLB,  con- 
cur. 


BEBBT  T.  KTATB, 

(Crtodaal  Conrt  of  Appeals  of  Oklahoma. 

Nov.  17, 1913.) 

{SplUbiu  hp  ike  Court.) 

1.  JvanoBs  or  th«  Pback  (|  71*)— Juhisdio- 
tioir— Bksidincb. 
A  parson  holding  the  office  of  justice  of 
m«  peace  most  resue  and  hold  bia  conrt  io 


the  district  for  wUdi  he  was  elected  or  ap- 
pointed. 

[Ed.  Note.— For  other  cases,  see  Jostices  of 
the  Peace,  Gent  Dig.  SS  232,  233;.  Dec  Dig.  f 
71.  •] 

2.  JusnOBB  OF  THE  PBAOK  (|  71*)— PBBJUKT 

(I  9*)— JUBISDICTION. 

(a)  Under  tbe  law  in  thia  state  a  jostice 
of  the  peace  has  no  jnrisdiction  to  preside  over 
tbe  trial  of  any  dvH  or  criminal  proceeding 
ontside  of  the  district  for  whldi  he  was  elected 
or  appointed. 

(b)  Any  trial  had  or  any  bnsiness  attempted 
by  a  jastlce  of  tbe  peace  outside  of  the  dis- 
trict  for  which  he  was  elected  or  appointed  is 
a  nnllity. 

(c)  Perjury  cannot  be  predicated  on  testi- 
mony alleged  to  have  been  riven  in  a  void  pro- 
ceemng  buore  a  jostice  of  the  peace  for  the 
reason  that  such  proceedings  are  entirely  with- 
out legal  force  aira  binding  on  no  one. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.Jft  232,  233:  Dec.  Dig.  | 
71;*  Pe^Jory,  Cent  Dig.  H  27-S5;  Dea  Wg. 
8  9.*]. 

Am)ea]  from  District  Court,  Wadhlta  Coun- 
ty; James  B.  Tolbert,  Judge. 

jL.  D.  Berry  was  convicted  of  perjury,  and 
appeals.  Beversed. 

Jones  &  Bashore,  of  CordeU,  Harris  & 
Nowlln,  of  Oklahoma  Clly,  and  Kenneth  C. 
Crain,  of  Louisville,  Ky.,  for  plaintiff  In  er- 
ror. C  J.  Davenport,  Asst  Atty.  Gen.,  for 
the  State. 

ABMSTRONG,  P.  J.  A.  D.  Berry  was 
Informed  against,  tried,  and  convicted  in  the 
district  court  of  Washita  county  at  tbe 
Octobtf,  1811,  term  on  a  charge  of  perjury 
and  his  punishment  fixed  at  confinement  In 
the  state  penitentiary  for  a  period  of  five 
years. 

It  appears  tliat  the  plaintiff  In  error  was  a 
party  to  a  civil  action  tried  before  G.  D. 
Coker  as  a  justice  of  the  peace  in  the  city  of 
CordeU  In  October,  1910,  and  In  that  trial 
gave  certain  testimony  upon  which  the  as- 
signm^ts  of  perjury  are  based.  A  state- 
ment' of  the  facts  is  not  necessary  for  the 
purpose  of  determining  this  appeal. 

Among  many  assignments  of  error  is  one 
based  on  the  proposition  that  the  Justice  of 
the  peace  who  presided  over  the  trial  of  the 
civil  action  out  of  which  this  prosecution 
grows  was  without  Jurisdiction  to  sit  In  the 
trial  of  said  cause  for  the  reason  that  he  was 
a  Justice  of  the  peace  of  CordeU  township 
and  undertook  to  hold  his  court  in  the  city 
of  CordeU,  said  city  being  a  city  of  the  first 
class  and  as  such  a  separate  township  hav- 
ing its  own  justice  of  the  peace ;  it  being  the 
contention  of  counsel  that  the  proceedings 
were  a  nullity  and  that  perjury  could  not  be 
based  on  testimony  given  therein.  It  appears 
that  0.  W.  Henson  was  regularly  elected 
Justice  of  the  peace  for  Cordell  township 
and  resigned  before  the  expiration  of  his 
term  of  office;  that  he  was  not  a  Justice  of 
the  peace  of  the  city  of  Cordell;  that  G,  D. 
Coker,  a  resident  of  the  dty  of  Cordell  and 
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not  a  Kttldeiit  of  Oorddl  townaU^  wu  ap- 
pointed to  succeed  the  said  HoiBon;  tbat 
upon  bis  appointment  and  qntilflcatlon  be 
opened  an  o&ce  In  the  dty  of  Cordell  and 
transacted  bndness  as  Justice  of  the  peace 
for  Cordell  township  in  said  dty  under  tbe 
mistaken  Idea  that  be  was  Justice  of  die 
peace  for  tbe  dty  of  GordeUL  These  facta 
are  not  disputed,  and  no  effort  was  made  on 
the  part  of  the  state  tending  to  controvert 
them. 

In  Lelber  v.  Aisaubrlgbt,  26  OM.  177.  105 
Pac.  341,  the  Sapreme  Court  of  Oklahoma, 
discussing  the  powers  of  a  Justice  of  the  peace 
and  his  Jurisdiction  to  act  as  sudi,  sa^: 
i"  *  *  *  But  one  question  is  submitted  for 
determination,  whidi  is:  Has  a  justice  of 
the  peace  Jurisdiction  to  receive,  Sie,  try, 
and  determine  an  action  by  consent  of  the 
parties  outside  of  the  township  where  he  is 
elected?  Nether  the  Supreme!  Court  of 
Oklahoma  territory  nor  of  the  state  has 
ever  had  occasion  to  pass  on  this  question. 
Section  18,  art  7.  of  the  Constitution  (Sny- 
der's Const,  p.  221),  creates  the  office  of 
Justice  of  the  peace  with  Jurisdiction  coexten- 
sive with  the  county.  Sec^on  2,  art  17,  of 
the  Constltntion  (Snyder's  Const  p.  335), 
enumerates  the  different  county  officers  pro- 
vided for  under  the  Constitution,  and  a  Jus- 
tice of  the  peace  Is  not  among  them,  and  then 
provides  for  sndi  municipal  and  township 
officers  as  are  provided  for  under  the  laws  of 
the  territory  of  Oklahoma.  Section  3,  art  1, 
c.  81  (section  6664),  Wilson's  Bev.  &  Ann. 
Stat  <^la.  1903,  numerates  the  different 
township  officers,  among  which  are  two 
Justices  of  the  peace.  Section  4,  art  1,  c 
81  (section  666S),  of  the  same  statutes,  then 
provides  tbat  'all  townsbipf  officers  shall' 
reside  and  bold  their  offices  in  the  township 
for  which  they  shall  have  been  elected  or  ap- 
IMlnted,'  etc.  Hence  we  notice  that  the  of- 
fice of  Justice  of  the  peace  Is  not  Included 
among  those  provided  for  the  county  and  la 
specifically  Included  among  those  for  each 
township.  While  the  Jurisdiction  of  the 
Justice  of  the  peace  is  territorially  as  ex- 
tenidve  as  the  county  within  which  the  town- 
ship in  which  he  Is  elected  Is  located,  yet 
to  our  minds  the  provision  of  the  statute  re- 
quiring him  to  reside  within  his  township 
and  to  hold  his  office  therein  contemplates 
that  he  shall  be  and  remain  within  his  town- 
ship for  the  transaction  of  his  offldal  busi- 
ness. Other  sections  of  the  statutes  to  which 
We  have  not  referred  are  entirely  consistent 
with  and  strengthen  the  conclusion  herein 
expressed,  and  there  Is  no  section  which 
conflicts  therewith.  Counsel  for  both  par- 
ties have  with  commendable  zeal  briefed  this 
question,  and  we  have  with  much  interest 
read  the  authorities  dted  and  considered  the 
arguments  made.  In  addition  thereto,  we 
have  made  an  extended.  Independent  Investi- 
gation but  without  securing  much  additional 
light  to  that  presented  by  counsel.  Many 
cases  tmdered  were  found,  on  securing  the 


statutes  upon  which  tti^  ware  written,  not 
to  be  in  ptOnt  and  hence  are  not  noticed  in 
Ada  opinKML  The  oUce  of  Jtutloe  of  the 
peace  In  Oklahoma  Is  tiie  eam^  and  endowed 
with  ^acttcally  the  same  poww  and  anthor- 
ity,  B»  Is  the  same  office  in  Uie  state  of 
Kansas.  Onr  sbatntes  rating  thweto  are 
identical  with  the  statntea  of  Kansas,  nils 
question  has  bem  before  the  oonrta  of  that 
state  in  several  cases,  and  Uie  views  of  its 
Supreme  Goart,  which  to  a  great  extent 
answer  the  arguments  of  counsel  for  pT«^int»f 
in  error  and  with  whldi  we  axe  In  attire  ac- 
cord, are  announced  In  the  fbllowlng  at^ 
thoiitles:  ndlllps  r.  Thralls.  26  Kan.  780; 
Wilcox  r.  Johnson  et  al.,  84  Kan.  665,  9 
Pac.  610;  A..  T.  &  8.  V.  Railroad  Co.  t.  Bice, 
36  Kan.  68fi>  14  Fac  229.  Justice  Brewer, 
speaking  for  the  court  in  tiie  case  of  Phillips 
T.  niralls,  anpra,  said:  'Does  this  extending 
the  limits  of  their  territorial  Jurisdiction  be- 
yond  the  limits  of  the  territory  wlilch  elects 
give  them  a  right  to  hold  court  anywhere 
within  the  larger  limit  or  must  the  locality 
of  the  court  be  confined  to  the  territory 
which  elects  and  of  which  they  are  the  of- 
ficers? My  Brethren  think  the  latter,  and 
that,  in  the  absence  of  express  statutory  au- 
thority, a  Justice  of  the  peace  cannot  hold 
his  court  outside  the  locality  which  electa 
him  and  of  which  he  is  an  officer.  Whatever 
the  limits  to  which  process  may  go  out  of  his 
court  or  whatever  the  extent  of  the  territori- 
al Jurisdiction  conferred  upon  him,  he  is  an 
officer  of  the  township,  his  court  Is  a  court 
of  the  township,  and  bis  court  as  a  court 
has  no  valid  existence  outside  the  limits  of 
that  township.  One  purpose  contemplated  in 
the  organization  of  these  courts  was  to  have 
neighborhood  courts  conv^ent  to  every  in- 
dividual for  the  settlement  of  minor  disputes. 
If  one  Justice  may  move  his  court  out  of  his 
township  to  any  other  place  in  tbe  county, 
all  may ;  and  we  may  have  tbe  spectade  of 
all  the  Justices  of  all  the  townships  in  a  coun- 
ty congregating  In  the  county  seat  and  hold- 
ing office  there.  Thus  would  one  of  the  be- 
neficent purposes  of  these  inferior  courts  be 
defeated.*  To  the  same  point  Mr.  Justice 
Valentine,  In  the  case  of  A.,  T.  &  S.  F.  R. 
Co.  V.  Bice,  supra,  said:  'A  Justice  of  the 
peace  Is  a  township  officer,  under  the  Consti- 
tution, and  cannot  be  a  county  officer  or  a 
state  officer.  It  Is  true  that  justtces  of  the 
peace  are  in  some  sense  "justices  of  the  peace 
in  their  respective  counties"  and  also  In  the 
state.  It  Is  true  that  a  Justice  of  the  peace 
may,  within  his  own  township,  perform  the 
duties  of  an  examining  magistrate  in  cases, 
or  bear  cases,  arising  in  any  part  of  bis  coun- 
ty ;  and  it  Is  also  true  that  he  may,  within 
his  own  township.  Issue  criminal  process  to  be 
served  in  any  part  of  the  state ;  but  it  does 
not  follow  from  these  powers,  given  tbat  he 
may  go  Into  any  part  of  the  county  or  into 
any  part  of  the  state  and  there  perform  of- 
ficial acts.  He  can  perform  bis  official  acta 
only  in  ills  own  township.   Criminal  oom- 
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plaints  must  be  taken  to  the  justice  and  not 
the  Justice  to  the  criminal  complaints.  If 
for  any  reason  It  is  more  desirable  to  com- 
mence a  criminal  prosecatlon  in  one  townBbip 
than  in  another,  It  must  be  commenced  be- 
fore some  justice  of  the  peace  of  that  town- 
ship; bnt.  If  It  is  preferable  to  commence  be- 
fore some  particular  justice,  then  the  parties 
most  go  to  that  justice  and  not  transport  him 
Into  some  other  township.  His  office  Is  not 
mlsratory.'  We  therefore  hold  that  a  justice 
of  the  peace  te  without  jurisdiction  to  sit, 
bear,  and  determine  any  action  outside  of  the 
townsUp  whwe  be  Is  elected,  and  the  consent 
of  the  parties  cannot  confer  auch  authority, 
where  it  finds  no  sanction  In  the  statute." 
See,  also.  Johnston  t.  Hunter.  SO  W.  Va.  62. 
408.  BL  448;  HUson  T.  Kitchens.  107  Ga.  2S0. 
S3  &  EL  71,  73  Am.  St  Rep.  119. 

It  appears  from  the  foregoing  that  our 
Supreme  Court  has  eetabUshed  the  doctrine 
that  a  justice  of  the  peace  is  wholly  without 
author!^  to  hold  court  outside  of  his  own 
district  A  justice  of  the  peace  who  Is  ap- 
poloted  for  one  district  would  have  no  more 
authority  to  hold  court  in  some  other  district 
in  the  county  than  one  who  was  elected.  It 
does  not  appear  that  there  was  a  vacancy  in 
the  office  of  justice  of  the  peace  in  the  city  of 
Corddl.  We  cannot  therefore  presome  tliat 
the  appointment  was  intended  to  be  other 
than  for  GordeU  township  and  not  the  dty 
of  Cordell.  The  language  used  by  the  county 
coduulwloners  expressly  says  that  Coker  was 
appointed  justice  of  the  peace  of  Cordell 
tov^ishlp.  This  being  true,  the  entire  pro- 
ceedings out  of  which  this  prosecution  grows 
were  a  nullity.  The  justice  of  the  peace  was 
without  jurisdiction  to  administer  oaths  and 
try  the  cause  in  the  dty  of  CordelL  Prejury 
canoot  be  based  on  testimony  given  in  such 
proceedings. 

It  follows  that  the  judgment  should  be  re- 
Tened,  and  the  cause  remanded,  with  direc- 
tions to  dismiss,  and  it  is  so  ordered. 

DOTIiB  and  PUBMAN,  J^F.,  concuK. 


Bx  parte  OWBN. 

(Oriminal  Court  of  Appeals  of  Oklahoma. 

Nov.  16,  191B.) 

(Bi/1Mtu  by  th9  Court.) 

t  CotJiTs  a  97*>-BxTaADrnow  (H  21,  86»)— 
Habeas  Cowns  (|  18*)  —  Ihtsbstati  — 
Gbounds  —  DnutiaHATXoiT  —  Review  bt 

COUBTS  —  PBOCKXQXKGa  —  "MaQIBTBATB" 

— SnucT  CoNexBucnoH  of  Statute. 

(a)  mie  power  which  Independent  cations 
save  to  surrender  criminals  to  other  nations 
u  a  matter  of  favor  or  comity  is  not  possessed 
oj  the  states  of  the  Vnioo;  and  no  person  can 
M  surrendered  by  one  state  to  another,  un- 
less the  case  iaHs  within  the  provisions  of  the 
Constitution  and  laws  of  the  United  States. 

(b)  Hie  Governor  of  a  state,  upon  whom  a 
wmand  is  made  for  the  return  of  a  fugitive 
from  justice  to  a  sister  state,  most  determine 


for  hlmsdf,  in  the  first  place,  as  to  irtiether 
or  not  the  demand  made  is  in  compliance  with 
the  law,  and  as  to  whether  or  not  the  person 
whose  return  is  sought  fa  In  fact  a  fugitive 
from  Justice;  bat  his  decision  la  subject  to  re- 
view by  the  courts  in  habeas  corpus  proceed- 
ing otherwise  the  Governor  would  be  clothed 
with  arbitrary  and  despotic  power,  and  there 
could  be  no  uniform  action  in  aucb  matters  In 
all  of  tbe  states  of  the  TJuion. 

(c)  Under  the  laws  of  the  United  States,  an 
appucation  for  a  requisition,  made  upon  tbe 
Governor  of  any  state  for  the  return  of  a  fugi- 
tive from  justice,  must  be  accompanied  with  a 
copy  of  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  of  tbe  state  seeking 
to  secure  each  return,  chargiog  the  person  de- 
manded with  having  committed  treason,  felony, 
or  some  other  crime;  and,  unless  this  provi- 
rion  of  the  federal  statutes  is  complied  with,  an 
order  of  the  Governor  for  the  return  of  such 
fugitive  is  nnll  and  void;  and  it  is  the  duty  of 
the  courts  in  proper  proceedings  to  so  deter- 
mine and  order  the  release  of  the  alleged  fu- 
gitive from  jnstice. 

(d)  A  notary  public,  who  has  no  other  power 
than,  to  swear  witnesses  and  take  deporitions 
in  tbe  state  In  which  he  is  appointed,  is  not  a 
magistrate  within  the  meaning  of  the  law,  and 
an  affidavit  made  before  soch  notary  public  is 
not  worth  anything  more  than  so  much  blank 
paper  in  extradition  proceedings. 

(e)  Extradition  iwoceedings  being  baaed  upon 
an  act  of  Oongress,  and  the  federal  courts 
having  decided  thst  such  act  must  be  strictly 
coDstmed,  and  tiiat  all  of  its  requirements  must 
be  respected,  this  court  Is  without  tbe  power 
or  authority  to  oonatme  such  act  liberally,  but 
will  be  compelled  to  follow  the  rule  laid  down 
by  the  federal  coort  and  require  that  all  of 
the  provirions  of  the  federal  law  relating  to 
requisitions  must  be  strictly  observed  and  re- 
spected. 

[Bd.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  329-^:  Dec  Dig.  |  97  Ex- 
tradition, Cent  Dig.  H  26,  38;  Dec  Dig.  |t 
2L.  86.;*  Habeas  Gorpna,  Cent  iHg.  1 17;  Dec 
Dig.  I  18.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6.  pp.  4271-4278.] 

2.  BxTBAnmov  (I  86*}— ABBiaT— BEQUzams 
OF  AinnATIT— BlQHT  TO  OaazTT  Bztbadx- 

TlOIf. 

<a}  In  otAet  to  be  the  basis  of  and  support 
requisition  proceedings,  where  an  afltdavit  made 

before  a  magistrate  ia  relied  upon,  such  affidav- 
it mnst  be  sworn  to  poslti'^ely  as  a  matter  of 
fact  It  is  the  law,  both  of  the  United  States 
and  of  the  state  of  Oklahoma,  that  no  warrant 
can  be  issued  for  the  arrest  of  any  person 
unless  It  is  supported  by  some  fact  certain 
positively  sworn  to  before  a  proper  officer.  An 
affidavit  verified  as  a  matter  of  belief  1^  the 
prosecuting  witness  is  Insnffldent,  and  a  war- 
rant issued  upon  such  affidavit.  U  property  ob- 
jected to,  will  be  set  aside. 

(b)  Courts  should  not  tolerate  or  condone  dis- 
regard of  law  and  arbitrary  usurpation  of  pow- 
er on  the  part  of  any  officer.  Ours  is  a  gov- 
ernment of  law,  and  not  of  men,  and  before 
any  act  of  any  official  will  be  sustained  by  the 
courts  such  act  must  be  authorized  by  law. 

[Bd.  Note.— For  ottier  eases,  see  Extradition, 
Gent  Dig.  H  40-48;  Dec  XMg.  |  86.*] 

Ai^licatlon  for  writ  of  habeas  corpus  by 
Ralph  T.  Owen.  Writ  allowed,  and  petition- 
er dlsdiarged. 

Hon.  Lee  Oruce,  Governor  of  the  state  of 
Oklahoma,  having  Issued  bis  warrant  in  ex- 
tradition proceedings  for  the  return  of  Ralph 


*Vor  etber  eases  see  same  tqple  and  swjtlen  NUUBBR  is  Dee.  Dig.  *  Am.  Dig.  Kw-No.  gtfies  *  Rep'r  Indaxw 
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T.  Owen  to  the  state  of  Iowa,  as  a  fngftm 
from  Justice,  upon  the  ground  that  said 
partr  was  guilty  of  obtaining  money  under 
false  pretenses,  and  the  said  SiUph  T.  Owen 
being  In  cutrfndy  by  rlrtue  of  the  warrant 
Issued  by  the  Oovernor  of  the  state  of  Okla- 
homa on  Boch  proceedings,  apjAled  to  this 
court  for  a  writ  at  habeas  corpus.  Upon  the 
hearli^  of  this  cause,  all  the  papers  which 
were  before  the  Gtovernor  of  Oklalunna,  and 
upon  which  he  acted,  were  admitted  in  evi- 
dence. All  the  facts  involTed  In  the  deter^ 
minatlon  of  this  cause  are  stated  in  the  opin- 
ion. Hie  case  was  orally  argued  by  Mc- 
Adams  &  Haskell  for  the  petitioner,  and 
Clinton  O.  Bunn  for  the  state  of  Iowa ;  and 
brle&  were  filed  by  respective  counseL  Writ 
allowed,  and  petitioner  discharged. 

Thomas  tfarcnm,  of  Muskogee,  W.  M.  Har- 
rison, of  Sapnlpa,  a  U.  Batherf<»rd,  of  Mus- 
kogee, and  McAdams  &  Hask^  of  Oklahoma 
City,  fbr  petitioner.  Clinton  O.  Bunn,  of  Ok- 
lahoma CAty,  for  State  of  Iowa. 

FCRMAN,  J.  (after  stating  the  facts  as 
above).  [1]  First  Section  2,  art.  4,  of  the 
Constitution  of  the  United  States  la  as  fol- 
lows. 

"The  citizens  of  each  state  shall  be  en- 
titled to  all  privileges  and  Immunities  of 
dtlzeos  in  the  several  states. 

"A  person  charged  in  any  state  with  trea- 
son, felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another  state, 
shall  on  demand  of  the  execntive  authority 
of  the  state  from  which  he  fled,  be  delivered 
up,  to  be  removed  to  the  state  having  Juris- 
diction of  the  crime." 

In  conformity  to  this  provision  of  the  Con- 
stitution, Congrera  has  enacted  the  following 
law:  "Whenever  the  executive  authoilty  -of 
any  state  or  territory  demands  any  person 
as  a  fugitive  from  Justice^^  of  the  executive 
authority  of  any  state  or  territory,  to  whid!i 
anth  person  has  fled,  and  produces  a  copy  of 
an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  t^ritor^, 
charging  the  person  demanded  with  having 
committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  Governor  or 
chief  magistrate  of  the  state  or  territory 
from  whence  the  person  so  diarged  has  fled, 
it  shall  be  the  duty  of  the  executive  authori- 
ty of  the  state  or  territory  to  which  audi 
person  has  fied,  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the 
arrest  to  be  given  to  the  executive  authority 
making  such  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugi- 
tive, and  to  cause  the  fugitive  to  be  delivered 
to  such  agent  when  he  shall  appear.  If  no 
such  agent  appears  within  six  months  from 
the  time  of  the  arrest,  the  prisoner  may  be 
discharged.  All  costs  or  expenses  incurred 
in  the  apprehending,  securing,  and  trans- 
mitttng  such  fugitive  to  the  state  or  terri- 


tory ma  Mug  guch  demand  diall  be  paid  by 
Bach  state  or  territory."  Bee  act  of  F^ru- 
ary  12,  1103,  c.  7  a  Stat  802). 

The  proceeding  in  this  case  being  author- 
ised th^  Oonstltntlon  and  laws  ot  QtB 
United  States,  we  are  bound  in  Uia  drtennl- 
nation  of  the  qne8ti<nis  presented  the  de- 
dslcHis  of  QiA  federal  courts.  ' 

Chief  Justice  Taney,  delivering  tb»  opinion 
(tf  the  Court  In  Kentut^  r.  Dennison,  Oot- 
emor  of  Ohio,  24  How.  104,  16  L.  Ed.  717, 
said:  "The  Constitutlm  having  established 
the  right  on  one  part  and  tiie  obligation  on 
the  other,  it  became  necessary  to  provide  by 
law  the  mode  of  carryli^  It  Into  execution. 
The  Governor  of  the  state  could  not,  upon  a 
charge  made  before  him,  demand  the  fugi- 
tive; for,  according  to  the  principles  ui>on 
which  all  of  our  iustitutions  are  founded, 
the  executive  department  can  act  only  In 
subordination  to  the  Judicial  department, 
where  rights  of  person  or  property  are  con- 
cerned, and  its  duty  in  those  cases  consists 
only  In  aiding  to  support  the  Judicial  pro- 
cess and  enforcing  its  anthority,  when  Its  In- 
.terposition  for  that  purpose  becomes  neces- 
sary, and  Is  called  for  by  the  Judi(dal  de- 
partment The  executive  authority  of  the 
state,  therefore,  was  not  authorized  by  this 
artide  to  make  the  demand  unless  the 
party  was  charged  in  the  r^Iar  course  of 
Judicial  proceedings.  And  it  was  equally 
necessary  that  the  executive  authority  of  the 
state  upon  which  the  demand  was  made, 
when  called  on  to  render  hia  aid,  should  be 
satisfied  by  competent  proof  that  the  party 
was  so  charged.  This  proceeding,  when 
duly  authenticated,  is  his  authority  for  ar- 
resting the  offender." 

The  Supreme  Court  of  Florida,  In  Ex  parte 
Powell,  20  Fla.  807,  at  page  810,  In  the  body 
of  the  opinion,  after  quoting  from  the  Dennl- 
son  Case,  supra,  said:  "It  is  very  clearly 
stated  by  Chief  Justice  Taney,  in  the  opinion 
referred  to,  that  the  affidavit  required  by  the 
act  of  Congress  must  be  made  in  the  due 
course  of  Judicial  proceedings,  and  tliat  the 
ezecuUve  authority  of  the  state  in  sudi  cases 
can  be  Interposed  only  in  the  aid  of  the 
courts  in  the  due  administration  of  Justice. 
The  act  of  Congress  requires  that  the  affi- 
davit be  'made  before  a  magistrate'  of  the 
demanding  state,*  'char^i^;  tiie  person  de- 
manded' with  hating  committed  a  crime, 
wliich  affidavit  shall  be  authoittcated  by  the 
certificate  of  the  Governor  of  fhat  stata  In 
every  similar  case  reported,  so  far  as  we 
have  been  able  to  examine  the  dedatcois  of 
otiker  states,  the  affidavit  presented  to  the 
Governor  was  made  before  a  Judicial  officer 
in  the  course  of  a  criminal  prosecution.  As 
Judge  Taney  remarks.  The  Governor  qf  a 
state  could  not,  upon  a  charge  made  before 
him,  demand  the  fugitive^'  An  affidavit 
made  before  a  notary,  or  othw  ministerial 
officer  or  person  having  no  Judicial  authral- 
ty,-  would  not  authorise  the  Qovenum  'to 


Digitized  by 


Google 


■X  PABTB  OWBOr 


199 


irake  the  demand.  It  Is  wdl  known  that  In 
erery  state  peraoDa  who  are  not  'magistrates' 
are  eoqwirered  to  certuy  the  a^owledg- 
ment  of  deeds  and  to  administer  oatha.  and 
so  It  cannot  be  presnmed  that  because  an 
oath  Is  takm  the  person  certifying  It  Is  a 
jDdlcial  officer,  and  that  It  is  taken  in  the 
ooorae  of  the  adminiatratlon  of  Jastice  in  a 
criminal  prosecution.  Tbe  act  of  Congress  Is 
ezpUcit,  that  the  'diarge'  most  be  made 

*  *  *  l>7  the  execattve  aathozlty  In  aid  of 
the  Jndlelal  antbcffity  In  ft«<miTita»^wg  is«s 
fm  Ute  prndahment  of  crimfe" 

In  People  ex  kL  Oorkran  t.  Hyatt,  173  N. 
T.  m  64  N.  BL  82S,  60  U  R.  A.  774,  82  An. 
St  706,  tbe  Supreme  Ooort  of  that  state 
mid:  "Tbe  power  irtddi  Indepcndoit  nations 
hare  to  surrender  criminals  to  other  nations 
as  a  matter  of  favor  or  comity  la  not  possess- 
ed by  tbe  states  of  the  Union,  and  no 
peraim  can  be  snmndered  one  state  to 
another  unless  the  case  falls  within  the  pro- 
rislfnu  of  tbe  United  StatM  Constitution.'* 

In  Cook  T.  Hart,  146  U.  8. 188. 13  Sup.  Ct 
43,  36  I«.  Ed.  938.  the  Supreme  Court  of  tbe 
United  States  said:  *'We  haTe  no  doubt 
tiiat  tbe  Goremor  upon  wbom  tiie  demand 
Is  made,  must  determine  for  himself,  in  the 
first  instance,  at  least,  whethw  the  party 
dialed  is  in  fact  a  fogitiTe  from  Justice 

*  *  *  but  whether  tiis  decision  tbereon  be 
final  is  a  queetion  properly  to  be  determined 
by  the  courts  of  that  state." 

In  Roberts  t.  Beilly,  116  V.  8.  80,  6  Sup. 
Ct  281.  28      Ed.  644,  the  Supreme  Court  of 
the  United  States  said:  "  'A  person  charged 
la  any  state  with  treason,  felony,  or  other 
crime,  who  shall  flee  from  Justice  and  be 
found  In  another  state,  shall,  on  demand  of 
the  executive  authority  of  tbe  state  from 
whlcli  he  fled,  be  delivered  up  to  be  removed 
to  the  state  having  Jurisdiction  of  tbe  crime.' 
Arti<de  4, 1  2,  a  2:  There  Is  no  express  grant 
to  Congress  of  legislative  power  to  execute 
this  provision,  and  it  is  not,  in  its  nature, 
self-executing ;  but  a  contemporary  construc- 
tion, contained  in  the  act  of  1793  (1  Stat 
302),  ever  since  continued  In  force,  and  now 
embodied  in  sections  S278  and  6279  of  the 
Revised  Statutes,  has  established  tbe  validity 
of  its  legislation  on  tbe  subject.   This  doty 
of  proTldtng  by  law,*  said  Chief  Justice  Tan- 
ey, delivering  the  opinion  of  tbe  court  In 
Kentacfey  v.  Dennlson,  24  How.  66, 104  [16  L. 
Ed.  717],  the  regulations  necessary  to  carry 
this  compact  into  execution,  from  the  nature 
of  the  duty  and  the  object  in  view,  was  mani- 
festly devolved  upon  Congress ;  for,  If  it  was 
left  to  tbe  states,  each  state  m^ht  require 
fOttereat  proof  to  authenticate  tbe  Judldal 
pnceediMig  upon  which  the  demand  was 
/bunded;  and  as  the  duty  of  the  Governor 
of  tbe  stat^  wbere  the  fugitive  was  found,  is 
la  sncb  cbbcb,  merely  ministerial,  without 
tbe  rfglit  to  ^erdae  eithw  executive  or  Jn- 
Hdal  discretion,  be  could  not  lawfully  Issue 
t  warrant  to  arrest  an  Indlvldaal  without  a 


law  of  Oie  state  at  «f  Otmgren  to  antlioiixe 

It'" 

Article  6  of  tite  Constitution  of  the  United 
States  la  as  follows:  "This  Constitution,  and 
the  laws  of  the  United  States  which  shall  be 
made  in  pursuance  thereof ;  and  all  treaties 
made,  or  which  shall  be  made,  under  the 
aatborlty  of  the  United  States,  shall  be  tbe 
supreme  law  of  the  land ;  and  the  Judges  in 
every  state  shall  be  bound  thereby,  anything 
in  the  CoQstltotlon  or  laws  of  any  state  to 
the  contrary  notwithstanding," 

Our  oatha  of  office  require  that  we  shall 
support;  obey,  and  defoid  the  ConsUtutton 
of  tbe  United  Btatea»  and  tbls  constitatlonal 
proTlaion  makes  ths  laws  of  the  United 
States,  made  in  porsoance  thereof,  the  su- 
preme law  of  the  land.  We^  tberefore,  axe 
abaolutely  bound  by  the  principle  announced 
In  ttie  dedUona  above  quoted,  and  bave  no 
discretion  In  tbe  matter  wbatever. 

In  Ex  parte  Hart.  63  Fed.  248. 11  a  a  A. 
165. 28  L.  B.  A.  801.  the  United  States  Gircnlt 
Court  of  Appeals  for  tbe  Fourth  Circuit  said: 
"The  provisions  xeferred  to  will  be  strictly 
construed,  and  all  the  requirements  of  the 
statute  must  be  reqwcted.  *  *  *  If  they 
(the  states)  wish  to  rely  upon  tbe  provisions 
of  tbe  Constitution  and  laws  of  the  United 
States  relating  to  fugitives  from  Justice,  they 
must  strictly  observe  and  respect  tbe  con- 
ditions of  the  same." 

This  proceeding  b^ng  based  upon  a  fed- 
eral statute,  we  are  not  at  liberty  to  follow 
the  rule  of  construction  wliich  we  apply  to 
our  own  state  statutes,  because  the  commou- 
law  doctrine  of  a  strict  construction  of  penal 
statutes  la  adhered  to  by  Uie  Supreme  Court 
of  the  United  States,  and,  under  tbls  rule, 
no  person  can  be  deprived  of  a  single  right 
or  punished  for  any  ofTense  unless  the  act 
complained  of,  and  the  proceedings  thereon, 
come  strictly  within  the  letter  as  well  as  the 
spirit  of  the  law.  In  this  case  It  affirmatively 
appears  that  tbe  affidavit  relied  upon  was 
made  before  a  notary  public  and  not  made  be- 
fore a  magistrate  as  required  by  the  United 
States  statute.  The  verlflcation  of  tbe  affi- 
davit is  as  follows: 

"State  of  Iowa,  Palo  Alto  Coun^.  sa:  I, 
H.  O.  EL  Oelfk^  being  flrst  duly  sworn  de- 
pose and  say  that  I  am  the  person  who 
who  signed  the  above  and  foregoing  Informa- 
tion and  that  tbe  statements  therein  con- 
tained are  true  as  I  verily  believe. 

"H.  G.  R  Oelfke. 

"Subscribed  In  my  presence  and  sworn  to 
before  me  by  tbe  said  R.  G.  E.  Oelfke  tbls 
27th  day  of  October,  1913. 

"A.  J.  Burt,  Notary  PubUc.  [Seal.]" 

It  Is  true  that,  upou  the  hearing  of  this 
cause,  counsel  for  the  state  of  Iowa  attempt- 
ed to  ofTer  in  evidence  a  certificate  from  the 
Justice  of  tibe  peace  in  Iowa  to  the  effect  Ibat, 
after  these  proceedings  had  been  instituted, 
the  Information  had  been  sworn  to  before 
bim  by  tbe  oomplaining  witness;  bat*  upon 
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the  objection  btfng  made  that  this  would 
BobatanBally  amoimt  to  a  eonfes^n  tliat  the 
papers  acted  upon  b7  the  Ooremon  of  Iowa 
and  Oklahoma  were  Insufficient,  and  that  this 
court  had  no  right  to  permit  amendments  to 
be  made  to  papers  which  had  already  been 
acted  upon  by  the  Oovemors  of  Iowa  and  of 
Oklahoma,  the  offer  was  withdrawn  and  the 
cause  was  snbmltted  upon  the  papers  as  they 
were  acted  upon  by  the  Oovemors  of  the  two 
states.  In  these  papers  the  following  state- 
ment  appears:  "N.  B.  This  application  must 
be  accompanied  by  a  duly  attested  copy  of  an 
Indictment,  or  of  a  certified  copy  of  an  infor- 
mation made  before  a  magistrate  (a  notary 
pubUc  is  not  a  magistrate  within  the  meaning 
of  the  statutes)  in  and  for  the  county  in 
which  the  offense  is  alleged  to  have  been 
committed ;  and  such  information  must  be 
supported  by  an  affidavit  of  some  person  hav- 
ing knowledge,  setting  forth  the  details  of 
the  commission  of  the  crime." 

From  this  it  appears  that  the  attention  of 
the  Governor  of  Iowa,  and  also  of  the  Gov- 
ernor of  Oklahoma,  was  directly  called  to  the 
fact  that  an  affidavit  made  before  a  notary 
public  would  not  authorize  the  Issuance  of  a 
requisition,  but  that  the  affidavit  most  be 
made  btfore  a  magistrate,  and  that,  in  Iowa, 
a  notary  public  does  not  possess  the  powers 
of  a  magtatrate.  This  notice  comdusAvely 
shows  that  the  papers  in  this  case  were  ei- 
ther acted  upon  without  being  read,  or  that 
the  requisition  was  knowingly  applied  for, 
and  arbitrarily  issued  In  open  defiance  of  and 
contempt  tor  law.  The  same  Is  also  true  of 
the  action  of  the  Oovemor  of  Oklahcnna  In 
honorlzig  the  requisition.  The  powcn  of  Gov- 
ernors are  great,  but  they  are  not  above  the 
law,  and  have  no  rl^t  to  Bubsatute  their  In- 
ttYldDal  vlewe  tor  the  law  la  a  Mngle  in- 
stance. A  Ooveraor  should  set  an  example  of 
obedience  to  law,  otherwise  how  could  he  ex- 
pect Biat  ^  pe<H)le  will  respect  and  ob^  the 
law.  The  statutes  of  the  state  of  Iowa  were 
offered  In  evidence^  and  from  them  it  appears 
that  a  notary  public  has  no  Judicial  pow^  ex- 
cept to  awear  witnesses  and  take  depositions, 
which  powers  are  given  him  by  the  law  mer- 
chant. 

Therefore^  under  the  anthorlties  hereto- 
fore quoted,  we  have  no  discretion,  but  must 
hold  that  the  affidavit  in  the  case  does  not 
comply  with  the  statute  and  is  not  worth 
any  more  than  so  much  blank  paper.  How- 
ever, it  may  be  said  that  a  magistrate  Issued 
a  warrant  for  the  apprehension  of  petitioner. 
The  answer  to  this  Is  that,  according  to  the 
express  terms  of  the  United  States  statute, 
a  requisition  is  based  alone  upon  the  making 
of  an  affidavit  before  a  magistrate,  and  not 
upon  the  issuance  of  a  warrant  by  a  mag- 
istrate. 

[2]  Second.  The  affidavit  In  this  case  Is 
not  positively  sworn  to,  but  is  only  verified 
as  a  matter  of  belief  by  the  prosecuting 
witness. 

The  fourth  amendment  to  the  ConstitntioD 


of  tiie  United  Statee  la  ae  fbUows:  ''Hie 
rli^t  of  the  people  to  be  neore  In  Vuir 
persons,  houses,  papers  and  effects,  against 
unreasonable  searches  and  seiaures,  shall 
not  be  violated,  and  no  warrants  shall  issue, 
but  upon  probable  cause,  supported  by  oath 
or  affirmation,  and  particularly  describing 
the  place  to  be  seandwd,  and  the  persons 
or  things  to  be  seised.** 

Section  80  of  the  BiU  of  Bltfits  ot  Okla- 
homa la  as  follows:  "The  right  of  the  people 
to  be  secure  in  their  persons,  houses,  piqiers. 
and  effects  against  unreasonable  searches  or 
sdsures  shall  not  be  violated;  and  no  war- 
rant shall  issue  but  upon  probable  cause  sup- 
ported by  oath  or  affirmation,  describing  as 
particularly  as  may  be  the  place  to  be 
searched,  and  the  person  or  thing  to  be  seis- 
ed." 

13ie  question  as  to  the  verification  of  an 
accuBBtton  which  will  authorize  the  Issuance 
of  a  warrant  was  first  passed  upon  by  tbe 
Supreme  Court  of  the  United  States  In  tlie 
case  of  Ex  parte  Burford,  S  Cranch,  448,  2 
L.  Ed.  405.  Chief  Justice  MarshaU  then  said 
that  a  warrant  of  commitment  was  illegal 
and  void  unless  supported  by  oath  upon  acme 
good  cause  certain.  The  affidavit  in  this 
case  amounts  to  no  more  than  an  expression 
of  opinion  by  the  prosecuting  witness.  If  a 
person  can  be  deprived  of  his  liberty  simply 
because  some  one  Is  willing  to  swear  that 
he  beeves  that  such  person  Is  guilty  of 
crime,  then,  as  was  well  said  by  Chief  Jus- 
tice MarshaU  in  the  Burford  Case:  "If  the 
charge  against  him  was  malicious,  or  ground- 
ed on  prejury,  whom  could  he  sue  for  mali- 
cious prosecution?  or  whom  could  be  infflct 
for  perjury?"  and  he  concludes,  "The  Judges 
of  this  court  were  unanimously  of  the  opin- 
ion that  the  warrant  of  commitment  was  il- 
legal for  want  of  statingi  some  good  cause 
certain,  supported  by  oath." 

In  the  Matter  of  the  Bulee  of  the  Court. 
8  Woods,  503,  Fed.  Gas.  No.  12,126,  Justice 
Bradley,  of  the  Supreme  Court  of  the  United 
States,  said  that  when.  In  an  affidavit  made, 
a  person  swears  that  he  had  good  reason  to 
believe,  and  does  believe,  that  a  certain  per- 
son, naming  him,  has  committed  an  offense 
against  the  law,  describing  It,  such  affidavit 
does  uot  meet  the  requirements  of  article  4 
of  the  Amendments  to  the  Constitution  of  the 
United  Stotes.  This  question  has  been  re- 
peatedly passed  upon  by  the  courtEi  of  tbla 
state  to  the  same  effect  See  Miller  v.  U.  S., 
8  Okl.  815,  67  Pac.  836;  Mulkins  v.  U.  S.,  10 
Okl.  288,  61  Pac.  925 ;  Salter  v.  State,  2  Okl. 
Cr.  464,  102  Pac.  719,  139  Am.  St  Hep.  935; 
De  Graff  v.  State,  2  OkL  Cr.  619,  103  Pac 
538.  In  view  of  these  authorities,  we  be- 
lieve that  the  affidavit  presented  In  this  case, 
even  if  made  before  a  magistrate,  would  not 
be  sufficient  because  it  Is  baaed  upon  the  be- 
lief of  the  affiant  The  laws  of  this  state  do 
not  allow  the  issuance  of  a  warrant  of  arfest 
based  upon  an  affidavit  founded  upon  the  be- 
lief of  the  party  who  makes  It.  Some  fact 
certain  must  b«  awom  to  sMsltlvely,  suf- 
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money  nnder  lUw  ptetouea,  and  a^nieala. 
Affixmed. 

P.  T.  Huniltion  and  J.  H.  Harper,  both  of 
Waoifka,  fcHT  plaintiff  In  orror.  Smltb  G. 
MatBon  and  a  J.  Davenport,  Aaat  Attya.  Gen. 
for  the  State. 

ABMSTRONG,  F.  J.  The  plalntlfl  In  er- 
ror, Jim  Roberts,  was  tried  and  convicted  at 
the  March,  1912,  term  ot  the  district  court  of 
Jefferson  county  on  a  charge  of  obtaining 
money  from  the  Blrst  National  Bank  of  B7an» 
Okl.,  nnder  false  pretenses,  and  hla  ponldi- 
meat  fixed  at  Impxisonment  In  tbA  state  pen- 
itentiary for  a  pmiod  of  <nie  year  and  one 
day. 

[1,  t]  A  case-made  was  filed  In  this  conA  on 
the  30th  day  of  September,  1912.  No  petition 
In  error  was  attached  to  this  case-made  at 
the  time  it  was  filed,  and  none  has  been  filed 
since.  No  briefs  were  filed  on  behalf  of  the 
plaintiff  in  error,  and  no  appearance  was 
made  for  oral  argument  The  appeal  baa  not 
been  perfected  as  provided  by  law.  It  was 
therefore  subject  to  dismissal  upon  motion 
of  the  Attorney  General. 

The  transcript  has  been  examined  for 
fundamental  errora  None  appearing,  tha 
Judgment  of  the  trial  court  is  affirmed,  with 
directions  to  that  court  to  cause  the  same  to 
be  enforced.  Mandate  Is  ordered  forthwith. 

DOTLD  and  FUBMAN.  JJ.,  ooncar. 


fldent  t»  caose  tbs  maglatrate  to  believe 
that  the  offense  has  been  committed,  and 
that  accused  Is  probably  guilty.  It  is  tme 
Oiat  petitioner  is  not  a  dtisen  of  Oklahoma. 
Section  2,  article  4,  of  the  Constitution  of  the 
United  States,  provides  that  the  citizens  of 
eadi  state  ahaU  be  entitled  to  aU  the  priv- 
ileges and  inunnaltlea  of  dtlzens  in  the  sev- 
eral BtatM.  Under  tblm  provision  we  must 
extmd  to  petitioner,  although  he  is  only  a 
trlecdleas  stranger  among  ns,  all  the  rights, 
pilTlletea^  and  Immunities  that  could  be 
dslmed     any  dUsen  of  this  state. 

We  most  therefore  hold  that  the  warrant 
of  arrest  in  this  case  was  unauthorized,  If 
for  DO  other  reason,  upon  the  ground  that 
the  aflldavlt  relied  upon  was  sworn  to  as  a 
nutter  of  belief,  and  not  as  a  matter  of  fact 

Ifexlco  may  tolerate  and  condone  acts  of 
ssMMlnatlon,  disregard  of  law,  and  arbitrary 
usurpations  of  power  on  the  part  of  its  ex- 
ecQtlve;  bnt  the  courts  in  the  United  States 
will  never  follow  this  example,  unless  con- 
trolled by  partisan  appointees.  Ours  is  a 
govaniment  of  law  and  not  of  men,  and  be- 
fore the  act  of  any  official  will  be  sustained 
by  the  courts,  as  long  as  th^  are  honest  In- 
dqtendrat,  and  fearlea^  such  act  must  be 
intborized  by  law. 

We  therefore  have  no  option  except  to 
order  that  the  writ  of  habeas  corpos  be  al- 
lowed, and  the  relator  be  discharged. 

JBUSTBONO,  P.  3.,  and  DOTLO,  J.,  out- 
cat. 


B0BBBT8  V.  STATB. 

(Cdmfaul  Conrt  of  Appeals  of  Oklahoma. 
Nov.  17,  1913.) 

rfiyBsMk  h$  tk»  Court.) 

L  CinoRAX.  Law  (%  1130*)  — Appul— Fxa- 
nEcmto  Appeal. 
When  an  appeal  Is  takon  to  this  court 
mun  a  Judgment  of  the  district  court  It  Is  the 
oat;  of  coanael  to  attach  a  petition  m  error  to 
the  case-made  and  file  briefs  ai  provided  by 
liw  and  the  mlea  of  this  court 
,  [Ed.  Note.— For  other  casea,  see  Criminal 
U«,  Cent  Dig.  H  2966.2865-2970,  820&;  Dec. 
Die  fllSO.*] 

2.  CBoaHAL  Iiaw  (II  1098,  1182*)  —  Appeal 

ASD  EBBOB^PKBRCnHO  AfFUL— DlSPOSI- 

TtoN  or  Cause. 
When  an  appeal  Is  taken  to  this  conrt  from 
sjiultment  of  the  trial  court  and  no  petition 
m  error  Is  attadied  to  the  case-made,  and  no 
Briefs  filed,  and  no  appearance  made  for  oral 
irBnment  snch  appeal  may  be  either  dismlBsed 
or  tke  Judgment  affirmed  in  the  discretion  of 
nil  court  for  the  taflnrs  on  the  part  of  counsel 
to  properly  perfect  and  duly  prosecute  the  ap- 
pctL 

,  [Bd.  Note.— For  other  casea,  see  Criminal 
Uw,  Cent  Dls.  fl  2863,  2865. 8208-^3214 ;  Dec. 
Dij.  H  1098,  UK.*] 

Aiq>eai  from   District   Conrt,  Jefferson 
County;  Frank  M.  Bailey,  Judge. 
Jim  Boberta  was  convicted  of  obtaining 


PATNB  V.  STATa 
(Orlminal  Conrt  of  Appeals  of  Oklahoma.  Nov. 
22,  191&) 

rfiyUabM  by  M«  Court.) 

1.  GBnczKAi,  XiAw  (I  6^*>— GoHTZiruAiroB— 

GaOtTNDS. 

Aq  application  for  contin nance,  for  the 
term,  on  ue  ground  of  the  atwenoe  of  leading 
counsel,  is  properly  denied,  where  tho  defendant 
is  duly  represenCea  by  bis  other  conoKl. 

[Ed.  Note.— For  other  caaeB.  see  Criminal 
Lav,  Cent  Dig.  i  1820;  Dec  Dl?.  S  693.*] 

2.  CBIMIRAI.  liAW  (I  594*)— CoimmTANCB— 
GnounDflL 

The  refusal  of  a  continuance  on  the  ground 
of  alwent  witnesaea  Keid  error,  on  account  of 
the  peculiar  circumstances  of  thU  case. 

[Ed.  Note.— For  other  eaaea  see  Oimlnal 
Law,  Cent  Dig.  U  1321,  l^r2382;  Dec.  Dig. 
I  094.*] 

8.  C^HiiraZi  Law  (§  622*>— SamANC>-J?XB- 

OBBTioiT  or  Oonvr. 

As  to  whether  or  not  the  state  shall  ask 
(or  a  eeverance  is  a  matter  entirely  within  the 
discretion  of  the  county  attorney;  and.  when 
asked  for  by  the  state,  Is  addressed  to  the  dis- 
cretion of  the  court  but  the  conrt  cannot  <m  its 
own  initiative  order  a  severance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |1  1880-1383,  1886,  1386, 
1388-1390;  Dec  K*.  |  622.*] 

4.  Cbiuihal  Law  ({  422*)— Declabation  or 

Co  DEFXHDAHT— AdMIBSIB  ILITT. 

The  declaratlona  of  a  codefendant  made  In 
the  absence  of  the  defendant  to  be  admiasible 
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mnat  be  so  connected  with  the  offenBe  chained 
as  to  conBtitnte  a  part  of  the  res  gestse. 

PM.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  984-988 ;  Dec  Dig.  {  422.*] 

5.  WrpuBSSBS  «  406*)— CBoss-BxAMiirAiiON 

OF  ACC17BBI>-^C0LLATES&L  MATTEBS. 

It  Is  error  to  permit  the  defendant  aa  a 
witness  in  bis  own  behalf  to  be  examined  as  to 
any  distinct  cfdlateral  &ct  not  brouKht  oat  In 
the  examination  in  chiet  with  the  new  of  Im- 
peaching his  testimony  by  fntrodncing  other  wit- 
nesses to  contradict  bint 

[Ed.  Note— For  other  cases,  see  Witnesses, 
Cent.  Dig.  81  1278,  1275 ;  Dec.  Dig.  S  405.*] 

6.  Witnesses  ({  898*>— Gnoss-BxaianAxioN— 

CONCLTTSlVBNESa  OT  TSSIZHOICT. 

When  a  witness  la  cross-examined  on  a 
matter  collateral  to  the  issne,  his  answer  is 
condueive,  and  cannot  be  subsequently  contra- 
dicted by  way  of  impeachment  by  the  party  put- 
ting the  question. 

[Ed.  Note.— For  other  cases,  see  Witneseea, 
C^t  Dig.  IS  1267,  1274.  1276;  Dea  Dig.  i 
89a*] 

Appeal  from  District  Court,  Garter  Onmtr; 
S.  H.  Russell,  Judge. 

Oscar  J.  Payne  was  convicted  of  assault 
with  Intent  to  kill,  and  appeals.  Reversed. 

W.  I.  Cruce,  of  Ardmore,  A.  a  Cruce,  of 
Oklahoma  01^,  and  J.  C.  Thompson,  of 
Ardmore,  for  plalntUf  In  error.  Gbas.  West, 
Atty.  Gen.,  and  C  J.  Davenport,  Asst  Attr. 
Gen.,  for  the  >tat& 

DOYLB,  3.  The  Information  In  this  case, 
after  aUeslng  time  and  place,  charges: 
"They,  the  aald  Oscar  J.  FajnB,  Bdgar  M. 
Payne  and  Floyd  H.  Tlndle,  did  then  and 
there  unlawfully,  f^onloustyt  intentlmially 
and  wrongfully  shoot  one  Will  Wyent  with 
a  certain  firearm,  to  wit,  a  xdatol,  wltti  the 
unlawful  and  felonious  Intoit  then  and  there 
thereby  to  kill  and  murder  him,  the  said 
Will  Wyoit,  contrary,"  etc.  Upon  a  separate 
trial  plaintiff  In  error  wag  found  ^fuilty  of 
assault  with  intent  to  Ull,  and  his  punlsb- 
meat  assessed  at  Imprisonment  In  the  penl- 
toitlary  for  a  period  of  five  years. 

The  evidence  shows  that  all  the  parties 
resided  In  the  Deese  communis,  northwest  of 
Ardmore,  and  on  the  night  of  the  date  alleged 
In  the  Information  attended  a  religious 
meeting  held  under  an  arbor,  near  the  store 
there.  It  would  seem  that  there  was  an 
agreement  or  understanding  between  the 
Chaney  brothers  and  oth^s  to  have  John 
Chaney  take  Alonzo  Payne's  girl  away  from 
him  and  escort  her  home,  and  these  [wrtles 
were  all  waiting  and  watching  to  see  what 
would  happen. 

Will  Wyent  testified:  That,  on  his  way 
to  attend  the  services,  he  met  Oscar  and 
Edgar  Payne  and  Lona  Sims  and  walked  on 
with  them ;  that  he  sat  In  a  hack  near  the 
arbor  with  Ovey  Alexander,  Vlck  Culpepper, 
and  Avery  Seoter,  and  saw  John  Chaney 
come  into  the  arbor  and  elt  down  by  Alonzo 
Payne  and  Miss  Vlcie  Austin;  that  when 
diurch  was  dismissed  Edgar  Payne  come  up 


to  John  Chaney  and  made  a  motion  as  If  to 
strike  blm,  and  he  thought  Edgar  and  Oscar 
Payne  were  both  going  to  Jump  on  John 
Chaney,  and  said,  "If  you  both  are  going  to 
Jump  on  him,  I  will  pull  one  of  you  ofT'; 
and  Edgar  Payne  said,  **If  yon  will  come 
out  of  the  arbor,  I  wlM  settle  It  with  yoa" 
EM  gar  Payne  walked  out,  followed  by  Jack 
and  Jim  Chaney  and  Tom  and  Horatio  Jack- 
son. That  he  with  one  or  two  others  went 
with  tbem,  and  the  defendant  followed. 
That  they  went  about  20  steps.  When  the 
defendant  reached  them.  Edgar  Payne  said: 
"Shoot  him,  Oscar!    Shoot  the  damn  son 

of  a  b  h ;  he  has  got  a  knife."   And  the 

defendant  shot  him  In  the  arm  and  body. 
That  he  had  been  whittling  and  had  a  knife 
In  his  hand,  but  had  closed  it. 

John  Ghaney  testified:  That  he  sat  by- 
Vide  Austin,  and  when  the  services  ended 
Alonzo  Payne  asked  her  It  she  was  ready  to 
go  home,  and  witness  said,  don't  know.*' 
That  Bdgar  Vmyne  stemwd  up  and  said. 
"Damn  yon,  I  am  going  to  whip  you" ;  and 
Will  Wyent  walked  up  and  said,  "If  two  of 
you  get  on  him,  I  will  take  one  of  yon  off" ; 
and  the  defendant  walked  np,  and  Tom  Ja<^- 
son  took  hold  of  his  shoulder  and  said, 
"Don't  have  any  trouble  hen" ;  and  Edgar 
Payne,  qwaktng  to  witness  and  Wljl  Wyent, 
said,  "Come  out  of  ber^';  and  he  turned 
around  to  get  his  hat  and  tlie  others  mtlked 
out,  and  two  ot  his  brothers,  Jack  and  Jim 
Chaney,  went  along.  Tbat  he  did  not  see 
the  abooting.  On  cross-examination  he  said 
he  asked  Miss  Austin  to  let  him  go  home 
with  her,  and  she  said  Alonzo  Payne  had 
been  going  with  her  and  he  would  go  back 
with  her. 

Cassle  FliOier,  the  next  wltnew  for  the 
state,  testified  that  she  saw  John  Chaney 
come  in  and  sit  down  by  Miss  Austin ;  that 
Will  Wyent  was  sitting  on  the  edge  of  the 
bench  at  the  edge  of  the  arbor  whittling, 
and  she  saw  Oscar  Payne  dioot  at  Will 
Wyent 

Jack  Chaney  testified:  "X  saw  John  Chan- 
ey walk  up  Just  as  church  was  breaking  up 
and  sit  down  by  the  side  of  them.  When 
John  Chaney  got  np  and  started  off.  Edgar 
Payne  asked  him  what  he  was  looking  so 
straight  at  him  about,  and  about  that  time 
Oscar  grabbed  him  by  the  neck  and  ediook 
him."  Then  Tom  Jackson  said,  "Let's  don't 
have  any  trouble  here  to-night" ;  and  Bdgar 
Payne  told  them  to  come  out;  and  Will 
Wyent  said,  "If  two  of  you  Jump  on  him, 
I  will  pull  one  of  you  off";  and  then  they 
started  and  went  about  20  steps  from  the 
arbor ;  and  he  followed  and  saw  the  defend- 
ant shoot  Will  Wyent 

Vera  Wyent  testified  that  she  saw  Edgar 
Payne  draw  his  liand  back  as  though  he  was 
going  to  hit  John  Chaney,  and  say.  "You 
thought  yon  were  going  home  with  her"  ; 
and  Chaney  said,  "She  would  not  let  h^"; 


*For  other  ossw  Me  nm«  toplo  and  secUos  NUMBER  ia  dm.  Dig.  A  Am.  Dig.  K«7-No.  8«1w  *  Rw'r  Indexaa 
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and  Edgar  asld,  "Ton  woold  not  have  gone 
if  abe  liad  said  yon  conld."  He  tben  In- 
vited him  away  from  tbe  arbor  to  settle  it 

Horatio  Jadcson  and  Jim  Chaney  testlfled 
to  substantially  the  same  state  of  facts. 

B.  F.  Wyent,  J.  A.  Sims,  G.  N.  Gordon, 
Mn.  O.  N.<  Gordon,  and  Avery  Senter  testi- 
fied that  after  the  shootlncr  they  noticed  a 
dosed  penkailfe  in  the  hand  of  Will  Wyent 

In  behalf  of  the  defendant,  John  Payne 
testlfled  that  he  was  the  fathw  of  Oscar 
Payne;  that  after  the  senrices  were  over  he 
noticed  a  gronp  east  of  the  arbor  having  a 
racket,  and  as  he  walked  by  he  said  to 
than,  "This  is  no  place  to  have  a  racket." 
Jnst  then  he  heard  his  son  E^ar  aay  twice 
as  he  ■teH>ed  bat^  "Will  Wyent,  imt  up 
that  knife" ;  and  flien  his  son  Oacar  said. 
"Wm  Wyent,  pot  up  that  knife" ;  and  the 
shooting  occurred  almost  Inatafitly. 

Tbe  defendant  as  a  witness  In  his  own 
behaU  testUed:  That  he  walked  from  the 
schoolbonse  to  the  arbor  that  nl^  with 
vm  Wyent  That  the?  were  friends.  That 
after  the  preaching  was  over  be  heard  some 
angry  voices  and  saw  Edgar  Payne  and  two 
or  three  of  the  Chan^  boys  and  some  ot 
the  Jadnm  tK^  talking,  and  miked  up  to 
where  th«y  wm,  and  Will  Wyent,  who  had 
been  sitting  there  whittling,  said  something, 
and  tbcy  all  went  oot  That  be  followed 
the  crowd  and  heard  hla  brother  say  twice, 
"Will  W>ent,  pnt  that  knffe  down«**  and 
then  say :  "Oacar,  look  out  I  Will  Wyent  has 
got  a  knife."  That  as  he  said  that  Wymt 
came  towards  him  with  an  open  knife  in  Us 
hand,  and  when  he  came  within  three  feet 
of  him  he  ahot  him  In  the  arm.  That  he 
shot  In  seir-defensew  That  he  carried  the 
jfiBtoi  because  he  had  been  held  up  and  way- 
laid two  weeks  before  this  difficulty. 

Tbe  record  la  voluminous,  but  the  lbre> 
gidng  statement  of  fiicts  Is  snflldoit  fbr  the 
poipoae  of  this  Oj^on. 

"Cht  first  and  second  assignments  win  be 
considcnd  together.  They  are  in  titect  as 
follows :  First,  error  of  the  court  In  over- 
mllng  the  defaidanfs  motion  fbr  a  contln- 
nanob  Secmd.  error  of  the  court  In  ordov 
taig  a  aevraance  upon  its  own  motion  over 
the  objection  of  the  defendant 

t1, 1]  Hla  affidavit  for  continuance  was 
ffled  September  12th,  and  contained  all  the 
formal  auctions  required  by  law,  and 
anong  otfam  the  following  statement :  "Be- 
cause A.  0.  Gmce  is  engaged  In  the  trial  of 
a  case  In  the  United  States  eourt,  as  an  at- 
tonuny  representliv  the  state.  That  OdB 
deftedant  employed  A.  G.  Gruce  Individual- 
ly, and  not  tb»  firm  of  Grace  &  Omosi.  Be 
has  paid  him  a  part  of  his  fee,  and  this 
d^qdant  has  bem  rdylng  upon  A^  G. 
Grace  as  beliv  his  leading  attorney  in  this 
cas&  That  Hr.  J.  C.  Tluunpson  Is  <»ily  as- 
sociate counsel  in  this  case,  and  this  defend- 
ant is  relying  opon  A.  O.  Gruce  to  defend 
fahn.  That  he  has  a  right  to  his  presence, 
and  can  procnre  it  by  the  next  term  of 


court  That  Utree  of  his  witnesses,  to  wit, 
G.  Ll  Bennett  Omar  Bennett  and  John 
Wyatt  are  absoit  without  his  procurement 
or  consent  and  that  he  cannot  safely  go  to 
trial  without  their  presenca  That  he  ex- 
pects to  prove  by  Omar  Bennett  that  she 
saw  Will  Wy^t  Just  after  the  shooting,  and 
that  the  said  Will  Wyent  was  lying  on  the 
ground  with  his  knife  open  In  his  hand. 
That  he  expects  to  prove  by  O;  L.  Bennett 
that  one  I.  N.  Chaney,  a  witness  for  tbe 
prosecution,  was  not  on  the  ground  or  at 
the  place  of  the  difficulty,  and  did  not  and 
could  not  see  anything,  or  know  anything 
abont  it  That  he  expected  to  prove  by 
the  said  Wyatt  that  the  said  wituess  Ohaney 
has  made  a  statement  different  to  what  he 
swore  to  in  the  examining  trial,  and  differ- 
ent from  what  this  defendant  expects  the 
testimony  of  the  said  Chaney  to  be.  That 
be  had  a  subpcena  issued  and  served  on  the 
said  Wyatt  Tb^t  the  said  Wyatt  was  here 
yesterday  aa  a  witness  for  the  defendant 
but  was  taten  sick  and  had  to  leave  for 
homok  and  Is  unable  to  be  here  now  on  ac- 
count of  his  sickness.  That  be  has  had  a 
subpoma  issued  for  the  other  witnesses,  O. 
Ij.  B«mett  and  Omar  Bennett,  and  placed 
in  tbe  hands  of  the  sheriff  of  Carter  conn^. 
That  the  last  time  be  heard  of  said  wit- 
nesses before  the  issuing  of  said  subpoena 
they  were  residents  of  Garter  county,  but 
he  has  since  learned  that  Just  before  the 
subpoena  was  Issued,  or  at  least  before  the 
officer  could  get  to  serve  It,  they  had  left 
Carter  county,  and  moved  to  Hastings,  OkL 
That  he  believes  he  can  inmnire  the  attend- 
ance of  all  of  said  witnesses  by  the  next 
term  of  said  court  cai^  Also  procure  tbe 
attendance  of  bis  attorn^.'* 

On  the  following  day  codefendants  Edgar 
Payne  and  Floyd  H.  Tlndle  were  airaUrned ; 
asked  and  were  given  the  statutory  time  to 
plead.  Thereuiwn  the  court  overruled  the 
defendant's  motion  for  continuance,  allowed 
an  exception,  and  stated,  "If  thwe  is  no 
severance  asked  for,  the  case  will  be  put 
off  unttl  to-morrow  morning."  Counsd 
for  the  defendant  then  stated :  "We  do  not 
ask  fbr  aiqr  severance  in  this  case;  however, 
we  might  ask  for  a  severance  in  tbe  morn- 
ing." The  Ooort:  "It  you  are  going  to  do 
that  gentlemen,  we  will  proceed  with  tbe 
trial  against  Oscar  Payne  now."  To  ttds 
action  of  the  court  ttie  defendant  took  an 
ezc^ptloiL 

We  tidnk  Qie  court  did  not  err  in  refusing 
to  oontinae  the  case  until  the  next  term  on 
account  of  the  absence  of  defendant's  lead- 
ing counaeL  The  defendant  had  the  benefit 
of  tbe  aervieea  of  two  thoroughly  comjw- 
tent  and  eiq»«lenced  lawyus,  W.  L  Grace 
and  J.  O.  lliompson,  and  the  motion  on  ac- 
count of  the  absence  of  his  leading  counsel 
was  not  to  postpone  the  trtal  to  some  day  of 
the  term,  but  to  continue  the  case  until  the 
next  term.  To  reverse  the  case  on  tbe 
grounds  here  wet  up  with  reference  to  tbe  ab- 
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sence  of  coniuel  would  be  to  plaoe  It  witbin 
the  power  of  counsel  to  control  tbe  running 
of  the  courts  and  tbe  di^oBitlon  of  cases. 
We  are  Inclined  to  think,  however,  that  on 
account  of  the  peculiar  drcumatancee  of  this 
case)  tbe  court  should  bare  granted  tbe  con- 
tinuance on  account  of  tbe  absence  of  the 
witnesses  named  In  his  affidavit.  The  dUI- 
gence  used  was  suffident  and -the  facts  pro- 
posed to  be  proved  were  material.  In  oar 
opinion  the  court  exceeded  its  discretion- 
ary power  in  compellioc  die  defendant  to 
go  to  trial  at  that  time. 

[S]  We  are  also  of  opinion  that  the  trial 
court  In  ordering  a  severance  exceeded  Its 
discretionary  power..  At  common  law  the 
prosecution  might  demand  separate  trials  of 
those  Jointly  indicted,  and  under  tbe  statute 
any  defendant  in  a  felony  case  may  demand 
that  a  separate  trial  be  awarded  him;  and 
It  was  held  by  this  court  in  B&tea  v.  State,  8 
Okl.  Gr.  436,  128  Pac.  163.  that  under  the 
statute  (section  5878,  Rev.  Laws)  providing 
that,  "when  two  or  more  defendants  are 
jointly  prosecuted  for  a  felony,  any  defend- 
ant requiring  It  must  he  tried  separately.  In 
other  cfwea  defendants  jointly  prosecuted 
may  be  tried  separately  or  jointly,  In  the 
diBcretion  of  the  court" — ^where  the  state  astcs 
it,  a  separate  trial  may  be  granted,  in  the 
dlsCTeUon  of  the  court  As  to  whether  or  not 
tbe  state  shall  ask  for  a  severance  is  a  mat- 
ter entirely  witbin  tbe  discretion  of  the 
ooon^  attorney ;  he  has  comidete  control  in 
conducttng  public  proaecntionB,  subject  only 
to  the  supervision  of  tbe  court  upon  the 
trial.  The  record  here  shows  that  the  trial 
court  ordfffeA  tbe  aevoance  without  tlia  state 
asking  for  It 

[4]  Numerons  errors  in  the  mlinga  of  tbe 
court  In  tbe  admission  and  rejection  of  teett- 
mony  are  alleged;  tlie  principal  QuestioDS 
raised  thereby  bdng  as  to  the  admission  of 
evidence  of  statements  of  bis  codefoidanti 
made  in  the  absence  of  tbe  defendant,  and 
flvidenoe  of  converaationB  had  by  tbe  defend- 
ant, with  third  peraoaa  prior  to  the  difficulty, 
in  no  way  connected  therewith.  Orw  the 
objection  vf  the  def^dant  the  court  po- 
mltted  Jesse  Sloan  to  testis  ttiat  be  had  a 
conversation  with  Bdgar  Payne  and  Floyd 
Tindle;  that  TIndle  asked  him  if  be  felt 
like  he  could  stand  up  under  about  600  that 
night;  that  John  Chaney  is  going  to  try  to 
take  Alonzo  Payne's  girl  away  from  him,  and 
we  are  going  to  see  that  he  don't  do  it ;  that 
this  was  about  an  hour  and  a  half  before 
the  shooting ;  that  he  did  not  see  the  defend- 
ant until  after  the  shooting.  Clearly  this 
testimony  was  Incompetent  Tbe  defendant 
was  not  present,  and  no  connection  was 
shown,  or  evidence  Introduced,  to  show  that 
the  defendant  knew  anything  about  such  a 
statement  or  that  he  had  any  reason  to 
know  that  his  codefendants  intended  to  as- 
sault John  Chaney  If  he  attempted  to  take 
Alonio  Fayne'a  slrl  away  tzom  him.  The 


record  shows  other  instances  where  the  court 
admitted  tratlmony  of  the  declarations  of  his 
codefendants,  made  in  the  absence  of  the 
defeodant,  that  we  think  was  Inadmissible 
and  prejudicial  to  this  defendant 

[I,  t]  The  record  shows  that  defendant 
was  asked  on  cross-examination-  if  on  tbe 
evenii^  that  he  had  a  difficulty  with  one 
Alexander  at  the  schoolhouse  about  15  days 
before  this  shooting,  If  be  did  not  ask  Jesse 
Sloan  to  lend  him  a  six-shooter  on  that  oc- 
casion, and  if  he  did  not  say  "If  a  lot  of 
those  boys  up  there  dont  walk  straight  I 

am  going  to  kill  some  of  the  sons  of  b  b." 

He  was  also  asked,  referring  to  a  conversa- 
tion had  with  Miss  Cassle  Fisher:  "Q. 
About  15  days  before  the  difficulty  at  Deese, 
did  yon  see  her  in  the  field  near  there  and 
make  this  remark  to  her  in  substance  or  ef- 
fect: That  you  were  not  afraid  to  kill  any- 
body, because  you  could  take  a  little  money 
and  come  down  here  before  this  court  and 
get  out  of  it"*?  Also  the  following  question: 
"Q.  AboQt  15  days  before  you  had  tbe  diffl- 
culty  at  Deese,  at  their  home,  did  you  say  in 
the  presence  of  Mr.  Hanunett  and  his  wife 
that  you  could  kill  any  man  and  with  a 
couple  of  hundred  dollars  beat  it  In  this 
court.  In  substance  or  effect?"  These  ques- 
tions were  asked,  and  numerous  others  of  a 
similar  nature,  and  over  the  defendanf  s  ob- 
jectiim  permitted  to  be  answered.  He  denied 
having  made  any  such  statements,  and  af- 
terwards each  of  the  parties  referred  to  wrae 
called  to  the  stand  and  over  the  defoidanfa 
objections  permitted  to  be  aiAed  If  Oie  de> 
foidant  so  stated,  and  all  answered  In  tiie 
affirmative  All  this  testimony  was  Irrele- 
vant on  the  question  of  the  guilt  or  Innocence 
ot  tlie  defendant  of  the  particular  ott&^ 
dbarged,  as  no  connection  whatever  is  shown 
between  the  dedaratlons  of  the  defmdaut  as 
testified  to  by  these  witoesses  and  the  offense 
charged.  It  is  elementary  that  a  witness 
cannot  be  impeadied  upon  collateral  mat- 
ters, and  it  is  error  to  permit  the  defendant 
as  a  witness  In  his  own  bebalf  to  be  crosa- 
examlned  as  to  any  distinct  collateral  fact 
not  brought  out  in  the  examination  In  chief, 
with  the  view  of  impeaching  his  testimony  by 
introdudng  other  witnesses  to  contradict 
him.  Whether  the  matter  inquired  of  on 
cross-examination  of  the  defendant  and. 
proved  by  the  state  In  attempting  to  impeach 
him  was  collateral  to  tbe  issue  or  not  must 
he  det^mlned  by  this  inquiry:  Would  the 
prosecuting  attorney  have  been  permitted  to 
introduce  it  in  evidence  as  part  of  the  state's 
case?  If  he  would  not,  it  was  collateral.  If 
It  was  collateral.  It  was  not  competent  to 
contradict  It  Welch  v.  State,  104  Ind.  347, 
3  N.  E.  650;  State  v.  Townsend,  66  Iowa, 
741,  24  N.  W.  635;  Hoore  t.  People,  108  111. 
484. 

In  Wharton  on  EMdence,  par.  550,  the 
rule  is  stated  thus:  "In  order  to  avoid  an 
interminable  multiplication  of  Isauea^  U  Is 
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a  settled  rale  of  practice  ibat.  wben  a  wit- 
ness is  croaB-examlned  on  a  matter  collateral 
to  the  Imme,  be  cannot,  as  to  bis  answer,  be 
sabseqnentlT  contradicted  by  the  party  put- 
ting  the  qncetlon."  In  oar  opinion  the  teatl- 
monr  of  tbe  Impeaching  witness  atwald  bave 
been  exdoded  for  tbe  tchod  U  nlated  to 
collateral  matters. 

We  do  not  deem  It  necessary  to  dlscoss  tbe 
iMiMlTiIng  nsslgnmenta  of  error.  A  careful 
examination  of  the  whole  case  leads  to  tbe 
concloslon  tliat  tbe  defendant  baa  not  had 
that  fair  and  Impartial  trial  to  whidi  be  Is 
cnUUed. 

For  tbe  reasons  herein  stated,  tbe  Judg- 
ment  of  conviction  la  iwrersed  and  the  cause 
nmuided. 


ABM8TBONO,  P.  J. 
cm  car. 


and  FORUAN,  J. 


CONNOLLT  et  sL  T.  PROBATE  COURT  IN 
AND  FOR  KOOTENAI  GOUNTZ 
•t  al. 

(SapzMss  Gowt  of  Idahik    Oct  26,  191&) 

1.  ExBotmns  Ain>  ADHzmmannui  A  SIS")— 
Dbckkb  or  ItasmBUTUH— JuBnuonoiT  to 
Skt  Asidb. 

HiM,  that  tbe  probate  court  was  without 
jurisdiction  to  miBtain  a  motion  or  application 
for  the  Betting  aaide  of  the  decree  of  diatribntloD 
in  the  Corbett  estate  matter,  under  tbe  biets 
presented  by  Ute  petition  or  motion. 

[Ed.  Note.— For  other  cases,  see  Eixecaton 
and  Administrators,  CenL  Dig.  H  1208-1314; 
Dec  Die.  I  315.*] 

2.  BXBCUTOBS  AND  ADUINIBTBATOBS  (i  315*)— 
DBOBB  OT  DiBniIBCmoN— OoROLUSIVSNEaS. 

ffeld,  that  it  appears  from  the  record  that 
the  probate  eoort  bad  jurisdiction  to  probate 
die  Mtate  of  said  Corbett  and  to  enter  a  decree 
of  distribution  thereof  and  that,  soch  decree  not 
having  been  appealed  from  within  tbe  time  pro- 
Tidedhr  law,  said  decree  of  distribution  became 
condunT*  as  to  the  rights  of  all  heirs  and  claim- 
ants to  said  estate. 

[Ed.  Note.— For  other  cases,  see  E^ecntors 
and  Administrators,  Cent  Dig.  H  1298-1814; 
Dec  Dig.  I  315.*] 

8.  EXKCITTOBS  AND  ADiaitxsnuTOBS  ({  315*) — 
DbCBB  OT  DlSTBIBUnON— OOMCLVBIVaHESS. 

In  the  probaUon  and  dlatribntion  of  said 
Mtate,  the  notices  required  bj  statate  having 
been  given,  said  probate  court  acquired  juris- 
diction over  all  persons  for  the  pnrposs  of  de- 
termining their  rights  to  any  portion  of  said 
estate;  and  every  person  who  claimed  any  right 
or  interest  therein  was  required  to  appear  and 
present  bis  claim  to  said  conrt  for  determina- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eaecutors 
and  Admfnlstratora,  Osnt  Dig.  ||  1298-1814; 
Dec  Dig.  I  816.*] 

4.  EXXOOTOM  AHD  AmaKUnBAXOBB  (|  816*)— 

DstsB  FBOBATiire  Bstan  —  O0HCLU8ITB- 
nss. 

The  action  of  the  court  in  probating  an 
estate  is  eqnaUy  eonclusive  (subject  to  reversal 
«■  modffieatiini  on  appeal)  upon  all  parties, 
wbetbsr  tlwy  appear  and  present  their  claims 
or  not.  and  as  condusive  as  If  they  had  pre- 


sented ^ilr  dalBS  and  (he  esnrt  had  dlsallowad 

them. 

tBd.  Note.-Por  oUmt  cum  ■f*,^^**?™ 
and  Administrators,  Osnt.  Dig.  H  1298-1814: 
Dec  Dig.  I  316.*] 

6.  EXEOUTOBS  AND  AOKINIBTKATOBa  (|  814/*)— 

PaoBATB  PaocaaDiNos— NoTioa. 

Probate  proceedings  in  the  settlement  of 
estates  are  In  the  natare  of  proceedings  in  rem, 
and,  npon  the  statutory  notices  being  given,  aU 
tbe  worid  is  charged  with  notice. 

[Ed.  Note.— For  other  esses.  K*,J^S'?S^ 
and  Administrators,  Cent  Dig.  ||  1274-1297; 
Dec  Dig.  I  814.*] 

6.  OOUMB  «  202*>-DKIiaiOM  AFHEAI^BIX- 

pBOBA-n  Decbib.         .     ■  _  _ 

Under  tbe  provisions  of  ssetkm  4881,  Rev. 
Codes,  the  decree  of  a  probate  oonrt  in  probate 
matters  is  made  appealable.         «        «  . 

[Bd.  Note--For  othsr  ouns,  see  Ooorts,  Cent 
Db.  11406-486;  Dec  Dli.  (20aL*] 

7.  BbnoDTOBS  Aim  ADiannmAnnM  (|  810*)— 
Dkbb  of  Dwnnunoir— JimisDionoir  10 

The  probste  court  Is  not  given  jurisdictlpB 
under  the  laws  of  this  stats  to  set  aside  Its  de- 
cree of  distribntloB  on  appUeatton  made  ysais 
aftor  tbs  entry  of  sneb  diseEes. 

[Ed.  Note.- For  other  caus,  M  ^f^^rs 
snd  Adminlstrstors.  Cent.  Dig.  ||  1298-1814; 
Dec  Dig.  I  816.*] 

8.  CouKTS  (I  20a^}—3^JMSMDIaTlon  —  Pbobatb 

*'^Sw'tlie  provisions  of  section  20,  srL  6, 
ef  tbe  state  Constitution,  district  courts  si« 
given  originsi  jurisdiction  In  sU  esses,  both  at 
law  and  In  eoulty.  and  such  appellate  jurisdle- 
tion  as  may  he  confensd  by.kwjuid,  if  ttie 
probate  court  errs  in  dseidipg  protete  matters, 
an  appeal  is  pfovldsd  to  tbe  district  oonrt  to 
correct  sudi  errors. 

[Ed.  Note.— For  other  cases,  see  Courts.  C^t. 
Oig.  II  48(M86:  Dec  Dig.  |  202.*] 

9.  C0VBT8  (I  202*)— Yaoatioh— Fbobatb  jjx- 
cbbb. 

After  tiie  ezplrstion  of  the  term  at  which 
a  judgment  is  entered  by  the  probate  court, 
the  court  loses  jnrisdletlQn  thereof  snd  It  be- 
comes 6ns1,  and  the  court  no  longer  has  tbe 
power  to  vacate,  modi&,  or  set  aside  such  Jndg- 
meot  except  under  the  provwons  of  ssctwn 
4229,  Rev.  Codes. 

[Ed.  Note.— For  othw  e8se%  see  Ooorts,  Osnt 
Dig.  U  480-486;  Dsc  ]Dig.  If  202.*} 

10.  AUMVB  (I  10*)  — 8U0OB88IOH  — NONBB8I- 
DBNT  AUKN.  „.  „ 

Under  tbe  provisions  of  section  6715,  Rev. 
Codes,  resident  aliens  may  take  equally  with 
citizens  In  all  cases,  by  succesaion,  but  no  non- 
resident alien  can  taae  by  succesaion  unless 
he  appear  and  datm  sndi  succession  within  five 
years  of  the  deatii  of  decedent  to  whom  he 
claims  succMsion. 

[Ed.  Note.— For  other  cases,  see  Aliens,  Gent 
Dig.  18  30,  31 ;  Dee.  Dig.  8  10-*] 

IL  ESOHBAT  (I  3*)— Pbopbbtt  Sdbjbot. 

Under  the  provisions  of  section  5710,  Rev. 
Codes,  when  succesrion  is  not  claimed  as  pro- 
vided by  said  section  6716,  the  property  of  tbe 
deceased,  except  real  estate,  may  be  reduced  to 
tbe  possession  of  the  state  to  be  disposed  of  as 
provided  by  section  6716. 

[Ed.  Note.— For  other  cases,  see  Escheat,  Dec 
Dig.  8  3.*] 

12,  ESCBBAT  (8  3*)  — StICCESBION  — NOHBBSI- 
DBNT  AUEK. 

A  nonresident  alien  cannot,  by  failure  to 
I  make  application  to  succeed  to  an  estate  as 
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provided  bj  Uw,  deprive  the  resident  helm  of 
the  right  to  sncceed  thereto. 

[Ed.  Note.— For  other  cases,  see  Escheat,  Cent. 
Dig.  HS-5;  Dec  Dig.  I  8.*I 

13.  DESCKlfT  AND  DlSTSIBimOR  (S  I*) — "SdC> 
OBBSION." 

Under  the  provisions  of  section  S700,  Bev. 
Codes,  "BDCcession"  Is  the  coming  tn  of  an- 
other to  take  the  property  of  one  who  dies  with- 
out disposing  of  It  by  will. 

[Ed.  Note.— For  otiw  cases,  see  Descent  and 
Distribntion.  Gent.  Dig.  |i  1-^;  Dec.  IMg.  1 1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6745,  6748.] 

14.  AuENS  (J  9*)— Escheat  (S  3*)— Suocbs- 
sxoN— RBSiDinr  Hbibs. 

Section  S701,  Rev.  Codes,  provides  that 
property,  both  real  and  personal,  of  one  who  dies 
wiUioot  disposing  of  it  by  will,  psases  to  the 
heirs  of  the  intestate  snbject  to  the  control  of 
the  probate  court,  and  section  670S  provides  the 
order  of  sncceasion. 

[Ed.  Note. — For  other  casea,  see  Aliens,  Oent 
Dig.  11  21-29;  Dec.  Dig.  {9:*  DMheat,  Cent 
Dig.  11  8-«;  bee.  Dig.  { 

16.  Aliens  (|  9*)— Bsohbat  (|  8^— Suoon- 
BioN— Resident  Heibs. 

Beld,  that  the  Connollys  and  Udell,  being 
fitst  coosina  of  the  said  deceased  and  resident 
citizens  of  the  United  States,  are  heirs  of  the 
deceased. 

[Ed.  Note.— For  other  cases,  sea  Aliens,  Cent. 
Dig.  »  21-29;  Dec.  Dig.  |?;*  BKiheat,  Cent 
Dig.  11  8-5;  Dec.  Dig.  1  8.»] 

16.  Escheat  (i  8*) — Gboundb. 

When  there  are  no  heirs  who  claim  the  es- 
tate, then,  and  then  only,  doea  inch  property 
escheat  to  the  state. 

[Ed.  Note.— For  other  cases,  see  Oseheat 
Cent  Dig.  SS  8-6;  Dec.  Dig.  |  8.*j 

Original  wpUcatlon  by  lAwrmce  F.  Coa- 
nolly  and  othOT  for  a  writ  of  i^ohlbltlon,  di- 
rected to  Qie  Probate  Court  of  tbe  County  of 
Kootenai  and  Bert  A.  Beed,  Probate  Judge 
of  sndi  county,  to  restrain  the  coiuldwatton 
of  the  petltioii  vt  the  State  of  Idaho  filed  In 
the  matter  of  the  estate  of  John  Oorbett;  de- 
ceased. AltematlTe  writ  issued,  and,  after 
hearing,  tbe  peremptory  writ  was  granted 
and  the  court  or  Judge  prohibited  fnnn  pro- 
ceeding further  In  said  matter. 

C.  W.  Beale,  of  Wallace,  and  C.  U  Helt- 
man,  of  Spirit  lake,  for  plaintiffs.  J.  H. 
Peterson,  Atty.  6en.,  R.  L.  Black,  Asst  Atty. 
Gen.,  and  Elder  ft  Elder  and  Whltla  db  Nel- 
son, all  of*Caenr  d'Alene,  for  defendants. 

SULLIVAN,  J.  This  Is  an  original  appli- 
cation to  this  court  for  a  writ  of  prohibition 
directed  to  the  probate  Judge  of  Kootenai 
county  to  restrain  and  prevent  him  from  con- 
sidering the  petition  of  the  state  of  Idaho 
filed  in  tbe  matter  of  the  estate  of  John  Cor- 
bett,  deceased,  wherein  it  Is  claimed  that 
the  estate  of  said  Corbett  is  of  the  value  of 
$75,000  and  was  wrongfully  and  fraudulently 
appropriated  by  lAwrence  F.,  John  J.,  and 
William  Connolly  and  Ellen  F.  Udell,  first 
cousins  of  said  deceased.  Said  estate  was 
administered  on  and  distributed  under  and 
by  virtue  of  the  orders  and  decree  of  said 
probate  court    Upon  application  to  this 


court,  tile  altenutlve  writ  was  issued,  and 
the  probate  Judge  made  bis  return,  and  the 
case  was  thereafter  resented  to  this  court 
upon  oral  argumente  and  typewritten  brl^s. 

The  facts  of  the  case  are  substantially  as 
follows. 

John  Corb^  deceased,  was  a  resident  of 
Kootenai  county,  leaving  an  estate  In  said 
county  worth  at  least  |20,000.  Thereafter 
on  or  about  the  20th  day  of  Fdffnary,  1907, 
Lawrence  F.  Connolly,  upcm  appUcatton,  was 
appointed  administrator  of  said  estate  br 
the  probate  court  of  said  county,  and  lettws 
of  administration  were  duly  Issued  to  him. 
At  the  time  said  Connolly  was  appointed  ad- 
ministrator as  aforesaid,  he  was  a  dtlxen  of 
the  United  States  and  a  reiddait  of  Kootenai 
county  and  is  a  brother  of  the  other  two  Con- 
mdlTB  and  of  EUai  F.  Cdea  Aivnteen 
were  duly  appointed  by  said  court,  who  filed 
their  Inventory  and  anvalsement  of  said 
estata  Thereoftra  on  the  23d  day  of  August, 
1009,  said  administrator  filed  his  final  ac- 
count In  said  courts  which  final  account  was 
anproved  and  settled,  and  a  decree  of  dlstri- 
buthm  was  made  py  said  court  and  recorded 
In  the  records  of  said  court  No  anieal  was 
ever  taken  from  said  order  settling  said  final 
account  or  said  decree  of  distribution. 

It  appears  that  one  Bridget  Madden,  a  non- 
resident foreigner  living  at  Galway,  Ireland, 
was  a  tttlf-sister  of  said  deceased,  bat  did 
not  appear  In  said  probate  court  in  the  mat- 
tar  of  tbe  settlement  of  said  estate  and  did 
not  cdalm  In  said  court  any  part  of  said  es- 
tete  prior  to  the  28th  day  of  February,  1912, 
more  than  five  years  after  the  death  of  said 
deceased,  and  more  than  two  years  and  six 
months  after  the  date  and  entry  of  said  de- 
cree of  distribution.  On  the  28th  of  Febru- 
ary, 1912,  Bridget  Madden  filed  in  said  pro- 
bate court  a  certain  petition,  whereby  she 
sought  to  have  all  of  the  probate  proceed- 
ings theretofore  had  In  said  matter  set  adde 
and  annulled.  Thereafter  on  March  14, 
1912,  said  Lawrence  F.  and  John  J.  Connolly 
filed  in  the  probate  court  In  the  matter  of 
said  estete  their  notice  of  motion  and  motion 
to  quaab  and  set  aside  the  service  of  said  pe- 
tition of  Bridget  Madden  and  asked  to  have 
the  same  dismissed.  Thereafter  and  upon 
the  hearing  of  said  motion,  said  probate 
court  on  March  23, 1912,  entered  a  Judgment 
therein  sustaining  said  motion  of  the  appU- 
cante  to  dismiss  the  petition.  No  application 
was  made  In  said  court  for  Bridget  Madden, 
or  by  any  one  on  her  behalf,  to  amend  said 
petition  at  any  time  prior  to  the  signing  and 
entering  of  Judgment  or  at  any  time  prior  to 
the  6tb  day  of  April,  1912.  On  said  6th  day 
of  April,  Bridget  Madden  filed  in  said  court 
her  motion  to  set  aside  and  vacate  the  Judg- 
ment dismissing  her  petition  and  sought  to 
file  an  amended  petition.  No  affidavit  or 
showing  of  merit  or  affidavit  or  showing  ot 
any  mistake,  inadvertence,  surprise,  or  excus- 
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able  neglect  sccompuiled  or  was  filed  with 
said  motion  or  was  presented  to  the  eonrt  In 
inroort  ot  the  application.  Thereafter  said 
iwobate  court  on  the  18th  day  of  April,  1912, 
made  an  order  granting  said  motion,  vacat- 
ing and  setting  aside  the  Judgment,  dismiss- 
ing said  petition,  and  granting  leave  for  Brid- 
get Madden  to  file  an  amended  petition  in 
the  matter  of  said  estata  Thereupon  Law- 
rence F.  Connolly  and  John  J.  Connolly  ap- 
plied to  this  CO  art  for  a  writ  of  prohibition, 
to  which  application  William  Connolly  and 
Ellen  Udell  became  parties,  and  after  a  hear- 
ing upon  said  application  the  same  was 
granted  and  a  writ  of  prohibition  Issued  by 
this  court  on  May  23, 1912.  stopping  such  pro- 
ceeding. See  OonnoUy  t.  Heed,  22  Idaho,  29. 
125  Paa  213. 

On  Aognst  13,  1912,  the  said  probate  court 
made  an  order  and  decree  In  said  matter 
fiDElly  discharging  and  releasing  said  Law- 
rence V.  Connolly  as  administrator  of  said 
otate.  and  releasing  and  dls<^^lng  from 
all  UablU^  his  sureties  as  such  administra- 
tor. On  May  3,  1918.  the  state  of  Idaho,  on 
the  relation  of  the  Attorney  General  of  the 
state,  filed  In  said  probate  court  in  said  mat- 
ter of  the  estate  of  Corbett,  deceased,  a  peti- 
tion setting  forth  certain  facts  concerning 
the  death  of  said  deceased,  that  he  owned  cer- 
tain stodE  in  tlie  Bmpire  Mill  Company  worth 
$fiO,000,  and  also  possessed  at  the  time  of 
Ills  death  certain  other  property,  and  that 
said  Bridget  Madden  was  the  half-sister  of 
cald  deceased,  and  that  she  was  a  nonresi- 
deot  foreigner,  and  that  she  was  next  of  kin 
and  heir  at  law  of  said  deceased,  and  had 
failed  for  a  period  of  five  years  after  the 
death  of  said  decMwed  to  dalm  bis  said  prop- 
oty  ri^t  of  sacoession,  and  alleged  that 
Slid  property  had  now  become  by  vlrtae  of 
the  law  of  this  states  and  espedally  of  asc- 
tlon  ms.  Bar.  Oodes,  of  the  state,  eadbmtr 
cd  to  tlie  state  of  Idaho  and  had  become  the 
imperty  of  the  state,  and  prayed  that  all 
proeee^ngs  In  said  probate  matter  wher^ 
Uwrenee  V.  Ocmnolly  was  administrator  be 
nnceied  and  held  for  nai^bt,  and  that  all 
proceedinff  taken  and  done  by  said  probate 
emrt  in  the  distribution  of  said  property  by 
die  said  probate  conrt  be  canceled  and  held 
vdd,  and  that,  the  said  G<nmollya  and  Udell 
be  zeoidied  to  tarn  all  of  said  property  over 
to  Ow  state  of  Idaho,  and  that  on  a  final 
hearing  In  the  matter  an  order  be  made  hold- 
ing tiiat  said  Bridget  Madden  Is  the  eole 
nrrlvli^  heir  ot  John  Corbett,  deceased,  and 
that  all  of  the  property  belonging  to  said 
estate  be  decreed  to  the  state  ot  Idaho  for  the 
use  and  benefit  of  said  Bridget  Madden,  pro- 
vided she  nude  application  therefor  within 
live  years  after  such  deposit  la  made  with 
the  State  Treasurer. 

It  appears  that  Bridget  Madden  by  her  at^ 
torneys  brought  a  proceeding  In  the  district 
court  of  the  Eighth  Judicial  district,  and 
the  prayer  of  her  petition  in  that  matter  is 


as  foUowa:  "Wherefore,  the  petitioner  prays 
for  an  order  of  this  court,  directing  the  At- 
torney General  to  reduce  the  property  of 
said  estate  to  his  or  the  possession  of  the 
state  or  to  direct  the  same  to  be  sold  and  the 
sum  of  the  proceeds  thereof  to  be  deposited 
In  the  state  treasury  for  the  bmeflt  of  sudi 
nonresident  foreigner  or  her  legal  representa- 
tives to  be  paid  to  her,  whenever,  within  five 
years  after  such  deposit  proof,  to  the  satis- 
faction of  the  State  Auditor  and  Treasurer, 
is  produced  showing  that  she  Is  entitled  to 
succeed  thereto."  After  the  bearing  of  said 
matter,  the  court  made  the  following  order: 
"Wherefore,  the  court  having  considered  said 
information  and  being  fully  advised,  here- 
by directs  Joseph  H.  Peterson,  Attorney  Gen- 
eral of  the  state  of  Idaho,  to  reduce  the  prop- 
erty of  said  estate  to  his  or  the  possession 
of  the  state  of  Idaho,  or  to  cause  the  same  to 
be  sold,  and  the  same  or  the  proceeds  there- 
of to  be  deposited  In  the  state  treasury  for 
the  benefit  of  such  nonresident  forelgoer,  or 
her  legal  representative,  to  be  paid  to-  her, 
whenever,  within  five  years  after  such  de- 
posit proo(  to  the  satisfaction  of  the  State 
Auditor  or  Treasure,  is  produced  that  she  Is 
entitled  to  succeed  thereto.  Dated  this  8th 
day  of  April,  A.  D.  1913.  B.  N.  Dunn,  Judge 
of  the  Eighth  Judicial  District  of  the  State 
of  Idaho,  in  and  for  the  County  of  KootenaL" 
It  thus  appears  that  the  state  Is  prosecu- 
ting this  matter  on  the  relation  of  the  At- 
torney General  for  the  benefit  of  Bridget 
Madden  at  the  expense  of  the  taxpayers  of 
the  state,  and  not  for  the  purpose  of  having 
said  estate,  or  the  proceeds  thereof,  turned 
in  to  the  state  treasury  for  the  benefit  of 
the  public  schools  of  the  state,  for  which 
purpose  the  law  provides  such  funds  shall  be 
used. 

With  the  exception  ot  certain  formal  alle- 
gaUons  to  the  effect  that  the  property  of  tte 
Corbett  estate  had  eadieated  to  the  state  ot 
Idaho  and  that  this  proceeding  was  com- 
menced In  the  probate  court  by  tbe  Attorney 
General  In  pursuance  of  said  order  of  the 
Judge  ot  the  district  court  ot  the  Eighth  Jndl-. 
clal  district,  which  order  of  the  district  conrt, 
or  Judge,  was  made  upon  a  proceeding  insti- 
tuted by  Bridget  lUbddai,  there  ia  nothing 
different  set  forth  in  the  petition  upon  which 
the  probate  conrt  and  the  defendant  Judge 
assumed  to  ex^dse  Jurisdiction  than  was 
set  forth  in  the  petition  and  amended  peti- 
tion ot  Bridget  Madden,  and  this  court,  in 
the  case  of  Connolly  v.  Reed,  Judge,  22  Idaho, 
29,  125  Pac.  213,  specifically  held  that  the 
allegations  of  such  petition  and  the  amended 
petition  did  not  give  the  probate  court  or  ibe 
Judge  thereof  Jurisdiction  of  said  matter. 
It  was  there  held  that  Bridget  Madden  hav- 
ing failed  to  appear  and  claim  her  right  to 
succession  within  the  five-year  period  granted 
by  the  statute  bars  her  right  and  claim,  and 
that  the  probate  court  has  no  jurisdiction  to 
grant  her  any  relief.  It  was  alae  there  held 
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tlut  an  allegiRtioii  a  mnuMtdent  aUm  who 
■Mte  to  eat:iU>llah  ber  rlgbt  to  the  estate  of 
a  deoedoit  wlUila  this  states  to  flte  effect  that 
an  hair  br  fraudnloit  mlarqixesentation  pro- 
ennd  the  dlstrlbntloii  ct  the  Oorbett  estate  to 
hlmsdt  and  others,  la  not  a  raffldent  allega- 
tion to  show  any  wrong  or  tajvrj  to  the  aUen 
<^almant  who  foiled  and  neglected  to  appear 
and  claim  the  right  of  saocesdon  within  the 
flve-year  period  granted  to  such  claimants, 
where  It  Is  not  alleged  and  does  not  appear 
that  the  fraad  had  anything  to  do  with,  or 
resulted  In,  preventlDg  or  deprlrlni  the  ntm- 
resldent  alien  daimant  tn»n  setting  v^^  or 
asserting  her  dalm  to  the  property  within  the 
■tatntoiy  time. 

[Z,  I]  Said  probate  cooit  haTlng  had  jorls- 
dlction  of  the  probating  of  said  estate  with 
the  power  to  determine  who  were  the  heirs  of 
said  Corbett,  deceased,  and  who  were  entitled 
to  succeed  to  his  estate,  and  what  their  re- 
spective Interests  were,  and  haTing  determin- 
ed Ukese  matten,  and  having  entned  Its  de- 
cree of  dlstrUmtlon  therein,  and  the  decree 
not  haling  been  appealed  from  within  the 
time  provided  by  law;  tvt  an  appeal,  the  de- 
cree becomes  oonclnslTe  aa  to  the  rlghte  <tf  all 
heirs  and  dalmants  to  said  estata 

In  MlUer  v.  Hitcham,  21  Idaho.  741,  128 
Pac  Ml.  this  court,  after  citing  certain  de- 
ddons  snstalning  that  pn^stUon^  said: 
'The  for^colng  anthorltles  clearly  and  fully 
establish  the  proposition  that  the  pnrtAte 
courts  have  ezdoslTe  original  jurisdiction  in 
the  settlraooit  of  estates  of  deceased  perstms, 
and  it  Is  within  tibe  jurisdiction  of  those 
courts  to  determine  who  are  the  heirs  of  a 
deceased  person  and  who  Is  entitled  to  suc- 
ceed to  the  estate,  and  tbdr  reqKctlve  shares 
and  Interests  therein.  The  decrees  of  probate 
courts  are  conclusive  in  such  matters." 

[4,1]  Since  the  decrees  of  probate  courts 
are  conclusive  in  such  matters,  unless  re- 
vwsed  on  ap];>eal,  the  state  ol  Idaho  on  the 
relation  of  its  Attorney  Genend  cannot  have 
sndi  decree  set  aside  in  the  interest  of  a 
foreign  and  nonresident  heir.  As  fully  sup- 
porting this  rule,  see  William  HUl  Go.  t. 
Lawler,  116  Gal.  369^  48  Pac  828.  The  Su- 
preme Oonrt  of  California  in  that  case,  after 
■eating  that  the  proceeding  for  the  distribu- 
tion of  an  estate  is  in  the  nature  of  a  pro- 
ceeding in  rem,  whldi  Is  In  the  bands  of  an 
administrator  or  executor  for  distribution, 
says:  ''By  giving  the  notice  directed  the 
statute,  the  entire  world  is  called  before  the 
court,  and  the  court  acquires  jurisdiction  over 
all  persons  for  the  purpose  of  determining 
tbdr  rights  to  any  portion  of  the  estate;  and 
every  person  who  may  assert  any  right  or  in- 
terest therein  is  required  to  present  his  claim 
to  the  court  for  its  determination.  Whether 
he  appear  and  present  his  claim,  or  fall  to 
appear,  the  action  of  the  court  Is  equally  con- 
dasive  upon  him.  'subject  only  to  be  re- 
versed, set  aside,  or  modified  on  appeal.*  The 
decree  la  as  binding  upon  him  if  be  fail  to  ap- 
pear and  present  bis  claim  as  If  his  dalm 


after  presentation  had  been  disallowed  by  the 
court"  In  Ooodildi  VmiIs,  214  U.  &  71, 
29  Sup.  Ot  080,  68  li.  Bd.  914,  in  which  case 
Uie  court  appxorad  tile  dedMon  of  the  Sn- 
preme  Oonrt  of  Oallfomia  in  the  last  dted 
cas4  the  court  s^:  "It  Is  demoitary  that 
probate  pcoeeeding  irtildi  jnzladlctlam  <tf 
a  probate  court  is  ssserted  orw  the  estate  of 
a  decedent  for  the  pupose  of  administering 
the  same  la  In  tim  natnre  of  a  proceeding  In 
rem,  and  is  therefore  one  as  to  which  all  the 
world  is  diarged  with  notloa"  The  same 
doctrine  la  afflrmed  In  Cunha  ▼.  Hughes,  122 
Gal.  Ill,  64  Faa  BBS,  68  Am.  St  B^.  27; 
Williams  V.  Ifarx,  124  OaL  22,  66  Pac.  60S; 
Hulcahey  t.  Dow,  191  GaL  78,  eS  Pa&  158; 
State  T.  0*Day,  41  Or.  48S,  69  Pac.  642.  In 
Olark  T.  Bossier.  10  Idaho,  848,  78  Pac.  858, 
8  Ann.  Oaa.  281,  this  court  held  to  the  same 
doctrine,  llieie  la  no  questiuk  but  that  the 
proper  notices  were  given  in  the  administra- 
tion of  said  estate  and  that  all  the  world  waa 
notified  of  the  proceedings  in  said  matter, 
and  that  Bridget  Uhdd^  made  no  appear- 
ance In  said  matter  whatever,  and  did  not 
bring  these  proceedings  until  more  than  two 
years,  after  the  decree  of  distribution  had 
been  made  and  altered  by  said  probate  court 
It  Is  contended  by  counsel  for  defendant 
that,  under  the  allegations  of  the  petition  of 
the  state  of  Idaho,  fraud  and  fiaadnlrait  pro- 
ceedings were  charged  against  Connolly  In 
procuring  said  order  and  decree  of  distribu- 
tion to  be  entered  by  the  probate  court,  and 
that,  when  said  franduloit  proceedings  were 
called  to  the  attention  of  the  probate  court.  It 
was  the  absolute  duty  of  that  court  to  review 
the  matter,  and.  If  it  concluded '  that  said 
judgment  was  fnndulently  obtained,  to  set  it 
aside. 

The  allegations  of  the  Attorney  General  in 
the  petition  of  the  state  In  r^ard  to  the 
fraud  practiced  by  the  Connollys  are  quite 
similar  to  the  allegations  of  fraud  set  up  in 
the  petition  which  the  court  had  under  con- 
sideration In  the  case  of  Connolly  v.  Reed, 
supra,  and  the  allegations  In  that  petition 
and  the  amended  petition  in  that  case  this 
court  held  did  not  constitute  fraud,  and  we 
do  not  think  the  allegations  of  the  petitlima 
of  the  Attorney  General  charge  fraud  <m  the 
part  of  the  Gonnollys,  since  it  nowhere  ap- 
pears that  through  fraud  or  otherwise  the  de- 
fendants the  Gonnollys  Bridget  Madden 
from  app«iilng  and  asserting  her  rights,  as 
it  is  not  (tilled  that  th^  made  any  mis- 
representations or  deceived  her  as  to  the 
facts  of  the  case. 

[1, 7]  In  the  case  of  Donovan  r.  BliUer,  12 
Idaho,  600,  88  Pac.  82,  9  U  R.  A.  (N.  S.)  624, 
10  Ann.  Gas.  444,  the  court  b^d  that  the 
remedy  of  appdlants  in  that  matter  was  in 
the  probate  court  dther  by  appeal  or  othw- 
wlse  from  its  order  or  Judgmmt  The  jnds- 
ment  of  the  probate  court  In  probate  matters 
1b  made  appealable  by  the  ^vlslou  of 
tton  4831,  Rev.  Godefc 
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[1]  Tim  prolttte  conxt  !■  not  glrai  juria- 
dictloD,  onder  tbe  laws  ta  fbis  state,  to  set 
adde  the  decree  of  dlstrlbntioii  enteied  upoa 
a  fall  bearing  of  which  the  entlra  vorld  had 
le^l  notice.  -  That  proposition  was  fally 
f-onsldend  In  Donovan  t.  BfiUer,  snpra. 
While  tbe  probate  court  under  the  proylsiona 
of  section  21,  art.  S,  (HT  the  GonstLtnUon,  Is 
made  a  coort  of  record  and  ia  glTen  original 
Jarlsdictlon  In  all  matters  of  probate,  settle- 
DKDt  of  estates  of  deceased  persons,  and  the 
appointment  of  gnardians,  Ita  orders  and 
Jn^ments  In  regard  to  those  matters  cannot 
be  attacked  collaterally  bnt  may  be  comctr 
ed  on  appeal.  The  Oonstitatlon  does  not 
make  probate  oonrta  courts  of  equltr  In 
which  equitable  relief  may  be  granted  long 
after  the  Ume  for  appeal  has  passed. 

[B]  Tbe  district  courts  of  this  state,  under 
the  provisions  of  section  20,  art  5,  of  the  Oon- 
stitatlon,  have  original  Jurisdiction  In  all 
cases  both  at  law  and  in  equity,  and  such 
appellate  jurisdiction  as  may  be  conferred 
by  law,  and,  if  a  probate  court  makes  a  mis- 
take In  passing  upon  probate  matters,  an  ap- 
peal Is  provided  to  the  district  court  to  cor- 
rect sncti  mistake ;  and,  if  mistakes  are  not 
so  corrected,  tbat  ends  the  jurisdiction  of 
the  probate  court  in  sucb  matters.  If 
through  fraud  or  perjury  an  heir  has  been 
deprived  of  property,  without  any  laches  or 
fault  on  his  part,  he  has  his  remedy  in  a 
court  of  equity;  but  the  probate  court  that 
passed  upon  such  matter  and  settled  and 
determined  the  same  as  provided  by  law  has 
BO  equitable  or  other  jurisdiction  to  open 
the  matter  after  the  time  for  appeal  has  pass- 
ed. There  must  be  an  end  to  the  settlement 
aod  distribution  of  estates  of  decedenta — an 
end  to  such  Mtigatlon. 

[I]  That  part  of  section  6664,  Bev.  Codes, 
which  refers  to  the  conduct  of  proceedings 
In  tbe  probate  court,  is  as  follows:  "Except 
as  otherwise  provided  in  this  title,  the  pro- 
Tlsious  of  part  2  of  this  Code  are  applicable 
to,  and  constitute  the  rules  of  practice  in, 
the  proceedings  mentioned  In  this  title."  Re- 
ferring to  part  2  of  the  Code,  we  find  that 
section  4229  Is  Included  therein,  the  provi- 
sions of  which  extend  to  tbe  right  to  move 
against  a  judgment  for  a  period  of  six 
months  after  the  adjournment  of  court  at 
vhidi  It  was  entered;  and,  conceding  for 
Qie  purposes  of  this  case  tbat  said  prorislons 
«pply  to  a  probate  court,  there  is  no  provi- 
sion that  would  authorize  said  court  to  enter- 
tain a  motion  to  set  aside  said  decree  after 
the  expiration  of  the  August,  1909,  term 
of  said  court,  that  being  the  term  of  court 
at  whi<di  said  decree  was  entered,  and  In  th^t 
rlew  of  the  matter  the  petition  in  this  case 
was  presented  much  too  late.  Section  3843, 
Rev.  Codes,  provides  that  terms  of  probate 
coorts  must  be  held  on  the  fourth  Monday  of 
each  month,  which  section  was  In  force  at 
the  time  of  the  settlement  the  Gorbett  ea- 
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tate,  but  has  since  been  amended.  See  L. 
19U,  p.  340.  Hr.  Black,  in  his  work  on 
Judgments  (volume  1,  |  806),  says :  "It  was 
the  rule  of  the  common  law— and  It  Is  still 
adhered  to  with  more  or  less  conslstoicy  In 
most  of  tbe  states— tbat  after  tbe  ezidration 
of  Oie  term  die  court  loses  control  of  Ifai 
Judgments  rendered  during  that  term ;  they 
become  final,  and  the  court  has  no  longer  the 
power  to  vacate  or  modify  them  or  to  set 
them  astdei"  And  the  author  quotes  from  a 
decision  of  the  Supreme  Court  of  the  United 
States  (Bronson  r.  Bdiulten,  104  U.  S.  410, 
26  Lk  Ed.  707)  as  follows:  "Bnt  It  Is  a  rule 
equally  well  established  that  after  the  term 
baa  ended  all  final  judgments  and  decrees  of 
the  court  pass  b^vnd  Its  control,  unless 
st^  be  taken  durtav  that  term,  by  motion 
or  otherwise,  to  aet  aside,  modify,  or  correct 
them;  and,  if  errors  eidst,  th^  can  only  be 
corrected  by  such  proceeding  by  a  writ  of 
error  or  appeal  as  m^  be  allowed  in  a  court 
which,  b7  law,  can  review  the  decision." 
The  Estate  of  Hudson,  68  Cal  454.  In  28 
Cyc.  902,  the  rule  Is  stated  as  follows:  "As 
a  general  rule,  In  the  absence  of  statutory 
provisions  to  tbe  contrary,  no  court  possesses 
authority  to  vacate  or  set  aside  its  final 
judgment  after  the  expiration  of  the  term." 

Numerous  authorities  bold  that  the  power 
of  the  court  over  its  judgments  absolutely 
ceases  upon  the  expiration  of  tbe  time  au- 
thorized by  statute  to  make  application  to 
vacate  or  set  aside  the  same.  In  Bunnell  & 
Eno,  etc.,  Co.  t.  Curtis,  6  Idaho,  652.  61  Pac 
767,  this  court  held  that.  If  a  Judgment  were 
erroneous,  tbe  remedy  of  the  defendants  was 
by  appeal  or  motion  for  a  new  trial  and  not 
by  motion  to  set  aside  the  judgment  after 
the  lapse  of  more  than  six  months  from  the 
rendition  of  the  judgment  See,  also.  Vane 
V.  Jones,  18  Idaho,  21,  88  Pac.  1058.  In  the 
latter  case,  in  referring  to  section  4229,  Rev. 
Codes,  tbe  court  said:  "It  seems  from  this 
section  that  the  conrt  may  exercise  Its  dis- 
cretion to  a  limited  extent  in  granting  relief 
to  an  a^rieved  party,  and  relieve  him  from 
a  judgment  taken  against  him  under  prescrib- 
ed conditions;  bnt  there  is  no  discretion  or 
power  in  the  court  to  lend  Its  aid  after  the 
expiration  of  six  months  after  the  adjourn- 
ment of  tbe  term."  See,  also,  Holzeman  v. 
Henneberry,  U  Idaho,  428,  83  Pac.  497,  and 
HaU  V.  Whittler,  20  Idaho,  120, 116  Pac.  1031. 

The  probate  court  or  tbe  judge  thereof  did 
not  have  jurisdiction  to  grant  said  petition 
and  open  up  or  set  aside  ite  decree  of  dis- 
tribution of  tbe  Corbett  estate. 

[1 0, 1 1  ]  Then,  under  the  facts  of  this  case, 
did  the  said  estate  escheat  to  the  state  of 
Idaho  under  the  provisions  of  sections  9715 
and  5716,  Rev.  Codes?  Said  sections  are  as 
follows: 

"Sea  5716.  Resident  aliens  may  take  in  al\ 
cases  by  succession  as  citizens;  and  no  per- 
son capable  of  succeeding  under  the  provl- 
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dons  of  tills  ti^  Is  preclttaed  from  sucli 
succession  by  reaaon  of  the  alienage  of  any 
relative;  bat  no  nonresident  foreigner  can 
take  by  snccesrion,  unless  he  appears  and 
claims  sach  succession  within  five  years  after 
tlie  death  of  the  decedoit  to  whom  he  daims 
sacceeslon. 

"Sec.  6716.  When  snccession  Is  not  claim- 
ed as  provided  la  the  preceding  section,  the 
district  court,  on  Information,  must  direct 
the  Attorney  General  to  reduce  the  pK^ierty 
to  bis  or  the  possession  of  the  state,  or  to 
cause  the  same  to  be  sold,  and  tUe  same^  or 
the  proceeds  thereof,  to  be  deposited  In  the 
state  treasury  for  the  beneflt  of  soch  non- 
resident foreigner,  or  his  legal  repreeenta- 
tlve,  to  be  paid  to  him  whoever,  within 
five  years  after  sach  d^slt,  proof,  to  the 
satlsfBctlon  of  the  State  Auditor  and  Treas- 
urer, is  produced  Oiat  he  Is  entitled  to  sno- 
ceed  thereto." 

It  is  contended  under  the  prorlakms  of 
said  sections  that  since  Bridget  Madden  was 
next  of  Un  and  entitled  to  sncceed  to  the 
said  estate  that  If  she  neglected  or  failed 
to  vppeu  and  claim  nld  estate  (which  om- 
ststed  of  money  and  stock  In  a  lumber  cor- 
poration), It  esdieated  to  the  state  regard- 
less of  whether  there  were  other  heirs  re- 
siding in  the  United  States  who  would  have 
been  entitled  to  succeed  to  said  estate  pro- 
vided Bridget  Madden  bad  not  bew  alive  at 
Oie  date  of  the  deatli  of  said  deceased.  In 
other  words,  It  Is  omtended  that  dnce 
Bridget  MaddM  was  the  next  of  kin  and  en- 
titled to  succeed  to  said  estate^  If  she  made 
no  dalm  theretOt  the  other  btfrs  of  the  de- 
ceased or  next  of  kin  after  Bridget  Madden 
could  not  succeed  to  said  estate  but  that  It 
absolutely  esdieated  to  the  state. 

We  cannot  agree  wlfb  that  contmtlon.  It 
was  not  the  Intent  of  said  provisions  of  the 
statute  that  the  property  of  the  deceased 
person  dionld  escheat  to  the  state  If  he  had 
any  heirs  who  were  oitltled  to  sncceed  there- 
to. The  fact  that  the  nonresident  heir  faltod 
to  4n»ear  and  claim  title  to  the  estate  would 
not  deprive  the  resident  heirs  who  were  next 
In  succession  from  succeeding  thereto.  The 
clear  Intention  of  said  escheat  statute  is 
that^  if  thwe  are  no  heirs  entitled  to  snc- 
ceed to  said  estate,  then  and  In  that  case 
only  does  sudi  estate  escheat  to  the  stat^ 
and  when  the  statute  declares  that  no  per- 
son capable  of  succeeding  under  the  pro- 
visions of  said  title  Is  precluded  from  such 
succession  by  reason  of  the  alienage  of  any 
relative,  and  that  nonresident  foreigners 
cannot  take  by  succession  unless  they  ap- 
pear and  claim  such  succession  within  five 
years  after  the  death  of  the  decedent  to 
whom  be  claims  succession.  It  was  not  In- 
tended to  preclude  from  succeeding  to  said 
estate  the  heir  n«t  in  the  line  of  succession 
to  the  nonr«ident  foreigner  who  falls  and 
refuses  to  make  application  to  succeed  to 
said  estate^  The  statute  intended  that  the 


estate  of  a  deceased  person  should  escheat 
to  the  state  only  when  there  were  no  h^rs 
whatever,  resident  or  nonresident;  to  snc- 
ceed to  sach  estata 

[12]  A  nonresident  foreigner  cannot  by 
failure  or  neglect  to  make  application  to  suc- 
ceed to  such  estate  deprive  resident  heirs 
of  the  right  to  succeed  thereto. 

[1 S]  "Succession"  is  tha  coming  in  of  an- 
other to  take  the  property  of  one  who  dies 
without  disposing  of  It  by  wlU.  Section 
9700,  Bev.  Ck>dea 

[14]  Section  6701  provides  that  property, 
both  real  and  personal,  of  one  who  dies 
without  disposing  of  It  by  will,  passes  to  the 
heirs  of  the  Intestate  subject  to  the  control 
of  the  probate  court,  etc.  Section  6702  pro- 
vides that  'Vhea  any  person,  having  title 
to  any  estate  not  otherwise  limited  by  mar- 
riage contract,  dies  without  dii^)o^ng  of  the 
estate  by  will,  it  is  succeeded  to,  and  mast 
be  distributed,  unless  otherwise  expressly 
provided  in  this  cod^  subject  to  the  pay- 
ment of  his  debts,  In  the  following  manner." 
Then  follow  nine  subdivisions  to  said  section, 
and  the  latter  part  of  the  eighth  subdivision 
is  as  follows:  "If  there  be  no  father  nor 
mother,  thai  such  property  shall  go  to  the 
brothers  and  sisters  of  such  deceased  spoose, 
in  equal  shares,  and  to  the  lawful  issue  of 
any  deceased  brother  or  sister  of  such  de- 
ceased spouse,  by  rls^t  of  repreeentatloii." 
And  subdivision  9  is  as  follows:  "If  the  de- 
cedtot  leave  no  husband,  wife  or  kindred, 
and  there  be  no  heiis  to  take  his  estate,  or 
any  portion  thereof,  under  subdlviaion  eight 
of  this  section,  the  same  shall  be  paid  Into 
the  state  treasury  for  tba  support  of  com- 
mon schools.** 

[IB]  It  Is  dear  from  the  provisions  of 
those  Bubdtvislons  that  the  Connollys  and 
laien  UdeU,  b^ng  first  oooslns  ot  Corbett 
and  resident  citizens  of  the  United  States, 
were  heirs  of  said  deceased  and  conld  sac* 
ceed  to  his  property  provided  there  were  no 
other  parties  wlio  were  entitled  to  succeed 
thereto  by  reason  of  dosw  relattonsUp  or 
kinship;  and,  even  if  there  be  anotlier 
of  closer  kinship  and  he  foiled  to  make  claim 
thereto  as  provided  by  law,  those  next  Izi 
order  of  succession  may  come  in  and  in- 
herit the  property. 

'[II]  And  tlie  state  comes  In  1^  way  of 
successioa  or  escheat  only  in  the  event  of 
the  absence  of  any  heir  who  Is  entitled  to 
audi  property  by  succession.  When  there 
are  no  hdrs,  then  and  only  then  does  such 
property  escheat  to  the  state.  In  re  Min- 
er's BsUte,  143  CaL  194,  76  Fac.  968.  ThU 
coart  held,  in  State  v.  Stevenson.  6  Idaho, 
871, 66  Pac.  886,  that  in  this  country  the  gen- 
eral rule  is  tiiat,  when  the  title  to  land 
falls  for  the  want  of  heirs,  it  escheats  to  the 
state  and  only  then. 

The  cases  of  In  re  Faidergast's  Bstate^ 
143  CaL  962.  76  Pac.  962.  and  Lyons  v. 
State,  67  CaL  880,  7  Fa&  763,  us  cited  by 
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respondent  In  those  cases  the  hetrs  re- 
ferred to  were  nonresident  foreigners  and 
bad  not  asserted  their  right  to  the  property 
of  the  estates  inrolved  In  those  cases  within 
the  period  prescribed  by  section  672  of  the 
Civil  Code  of  CaUfomia,  which  section  pro- 
Tides  as  follows:  "If  a  nonresident  alien 
takes  by  ancces^oDf  he  must  appear  and 
claim  the  property  within  five  years  firom 
the  time  of  sucorasion,  or  be  barred" — which 
section  we  do  not  have  in  this  state.  That 
section  is  an  absolute  prohibition  upon  the 
assertion  of  a  claim  by  a  for^gner  to  an 
estate  in  California  not  made  within  the 
statntory  period  mentioned  in  that  section. 
In  neither  of  those  cases  were  thexe  any 
resident  beiis  to  said  estates,  and  those 
cases  hare  no  ai^Ucation  whatever  to  the 
focts  In  the  case  at  bar.  Under  the  facts  in 
the  case  as  shown  by  the  record  and  under 
tile  law  said  estate  new  escheated  to  the 
statfc 

It  must  be  remembered  that  the  record 
herein  discloses  Qiat  both  the  state  of  Idaho 
and  Bridget  Madden  at  all  times  had  dne 
and  legal  notice  of  the  administration  of  the 
Gorbett  estate  by  the  probate  court  of  Koo- 
tenai coun^,  with  Lawrence  F.  Connolly  as 
administrator;  that  as  early  as  May,  1910, 
Bridget  Madden  had  actual  notice  of  those 
proceedings;  and  that  one  of  her  attorney, 
In  her  amended  petition  verifled  by  him,  al- 
leged her  actual  notice  of  the  value  of  the 
Gorbett  property  on  the  9th  day  of  April, 
1911,  which  date  was  the  day  preceding  the 
execution  of  her  deed  and  bill  of  sale  of  all 
ber  Interest  In  said  estate  to  Lawrence  F. 
Connolly.  Thns  it  appears  that  Bridget 
Madden  bad  actual  knowledge  of  the  de- 
cree of  distribution  and  of  the  value  of  said 
eatate  She  did  not  take  any  action  in  the 
probate  court  of  Kootenai  until  the  28th 
day  of  February,  1912 — about  two  years  and 
six  months  after  the  date  of  said  decree  of 
distrlbntion,  and  more  than  a  year  after 
sbe  had  actual  knowledge  of  the  distribution 
of  said  estate^  If  the  contentions  of  the 
reqwndent's  counsel  in  this  case  prevail,  a 
decree  of  distribution  of  the  probate  court 
would  never  become  final  and  would  have  no 
final,  binding  force  and  effect.  Such  uncer^ 
tainty  in  decrees  of  iwobate  courts  was  not 
Intended  by  the  L^slature  in  the  enactment 
of  the  probate  laws  of  this  state. 

Other  questions  are  raised  that  are  not 
necessary  for  us  to  pass  upon  in  the  deter- 
mination of  this  case;  but  it  is  clear  that 
the  probate  court,  or  the  Judge  thereof,  was 
without  Jurisdiction  in  the  matter  here  In- 
Tolved,  and  that  the  peremptory  writ  must 
issoe  iHohiblting  said  judge  or  the  court 
fnm  proceedii^c  further  in  said  matter. 
<>M»  are  awarded  to  the  plalntlffa. 

'  AILBHUI^  a       and  8TSWABT,  X,  eon- 

Hir. 


BOBBITT  et  aL,  School  Trustees,  t.  BLAKE 
et  aL,  Board  of  Count;  Com'rs. 
(Supreme  Court  of  Idaho.   Oct  30,  1913.) 

L  SCHOOU  AND  School  Disiaiois  (i  86*)— 
OBunoir  OF  New  Dxstbiots— Powbb  of 

COUUIBSIOKKBS. 

Under  the  provisiona  of  the  school  laws  of 
the  state  (Laws  1011,  c  169),  the  board  of 
connty  commissioners  has  the  anthority  and 
power  to  create  new  districts  out  of  .any  terri- 
tory within  the  county  or  diange  the  bounda- 
ries of  existing  districts,  as  provided  by  said 
act 

[Bd.  Note.— ^^'or  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  85-91:  Dee. 
Dig.  I  86.*] 

2.  Schools  ard  Bohooz.  Disraions  (t  24*1— 
DsciBions  Apfbaiabzji— OnniB  of  CounTr 

OoMMISSXOnXBS. 

Under  the  provisions  of  section  1960,  Rev. 
Codes,  every  act,  order,  or  proceeding  of  tiie 
board  of  county  commissionerB  is  appealable, 
except  an  order  made  by  such  board  while  sit- 
ttng  as  a  boaid  of  equailsation. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Gent  Dig.  If  42,  45,  47-19; 
Dec.  Dig.  I  2^*1 


3.  Certiorari  (|  6*)— Wrtt  of  Rbvbbw— Rbm- 

BDT  BT  APPUL— Osn  ~  " 

SIOnEBS. 


iDEB  OF  OonnTT  Coiacw- 


Under  the  provisions  at  section  4962,  B«T. 
Codes,  the  writ  of  review  cannot  be  granted 
where  there  is  an  appeal  or,  in  the  judgment  of 
the  court,  a  plain,  speedy,  and  adequate  remedy. 

[Ed.  Note.— For  other  eases,  see  Certiorari, 
Cent  Dig.  K  6t  «;  Dec  Dig.  §  6,*] 

4.  Cbbtiobabi  U  5*)— Wbtp  of  Rbtisw— Ob- 

DxB  of  Gouutt  CouuSBSoiraBB. 

A  writ  of  review  does  not  lie  to  review  the 
action  of  a  board  of  county  commissioners  In 
the  creation  of  a  school  district  as  every  ac- 
tion of  the  board  of  county  commlBsicnen  may 
be  reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  8§  5,  6;  Dec,  Dig.  S  5.*] 

Appeal  from  District  Court,  Clearwater 
County;  Edgar  a  Stelle,  Judge. 

Action  by  A.  3.  Bobbltt  and  others,  trus- 
tees of  Joint  School  District  No.  18,  against 
Patridt  H.  Blake  and  others.  Board  of  Coun- 
ty Commissioners  of  Clearwater  County. 
From  a  judgment  for  defendants,  plalntlfts 
appeal.  Affirmed. 

Ceo.  W.  Tannahlll,  of  Lewla^m,  for  appd- 
lants.  A.  A.  Holsclaw,  of  Orofino,  Cor  xe- 
spondents. 

SULLIVAN,  J.  This  action  was  brought 
In  the  district  court  of  flie  Second  Judicial 
district  In  and  for  the  county  of  Clearwater 
toe  a  writ  of  review,  quiring  the  board  of 
county  commissioners  of  Clearwater  county 
to  oertlfy  folly  to  ttie  court  a  transcript  of 
the  record  and  iffoceedinga  of  said  board, 
whereby  said  board  organised  School  IMstzlct 
No.  34  of  Clearwater  county  out  of  that  por^ 
tion  of  J<dnt  School  District  No.  18  lying 
within  the  county  of  Clearwater,  and  other 
territory,  and  segregating  thwefrom  all  the 
territory  lying  and  being  within  the  bound- 
aries of  Nez  Perce  county,  in  order  that  the 
action  of  the  board  might  be  reviewed  by 
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aald  district  oomt.  Upon  tald  complaint  tbe 
diatrict  coort  lamed  Uie  alternatlTe  writ  of 
rertew,  and  tbe  defendants,  the  board  of 
county  commissioners  of  Clearwater  county, 
appeared  and  demurred  to  saM  complaint, 
and  tbe  demurrer  waa  anstalnedt  and  the 
plaintiffs  refused  to  amend  their  complaint, 
and  Judgment  of  dismissal  was  entered. 
This  anteal  Is  from  the  judgment 

The  following  facts  appear  from  tbe  rec- 
ord :  In  Oie  creation  of  Clearwater  county 
out  of  a  portion  of  Nes  Perce  county,  tbe 
boundary  line  separating  the  two  counties 
divided  School  District  No.  118,  which  was 
at  the  time  of  the  creation  of  Clearwater 
county  a  school  district  within  Nez  Perce 
county,  fniereafter  tty  mutual  agreoooent 
of  the  school  snperlotendmita  of  Uie  two 
conntieB,  the  name  and  number  of  said  school 
district  was  changed  from  School  District 
No.  118  to  Joint  School  DUtrlct  No.  18  In 
Nes  Perce  and  Ctearwater  counties,  but  no 
change  in  the  boundaries  of  said  district  waa 
made.  Thereafter  on  May  31,  1912,  there 
was  filed  with  the  defendant  board  a  petition 
for  the  creation  at  a  common  sdiool  district 
out  of  that  portion  of  Jcrint  School  District 
No.  18  then  lying  within  ttie  boundaries  o£ 
Clearwater  county,  entirely  segregating 
therefrom  all  that  portion  of  said  Joint 
School  District  No.  18  then  lying  within  the 
boundaries  of  Nes  Perce  county.  Thereafter 
further  proceedings  were  had,  and  a  petition 
aud  a  remonstrance  were  filed  with  the  board 
of  county  commlsslonera  for  and  against  the 
creation  of  said  district,  and  at  a  regular 
meeting  of  said  board  h^d  on  July  12,  1912, 
the  petition  waa  granted,  and  School  District 
No.  S4  in  Clearwater  county  was  created  by 
said  board  out  of  the  portion  of  said  Joint 
School  District  No.  18  lying  within  Clearwa- 
ter county  and  other  territory.  No  appeal 
was  taken  from  said  order,  and  this  action 
was  brought  in  the  district  court  on  the  23d 
day  of  December,  1912,  nearly  alz  months 
after  the  county  commlsslonera  made  the  or^ 
der  creating  said  school  district.  The  de- 
fendant board  of  Clearwater  county  appear* 
ed  and  demurred  to  the  complaint  and  the 
demurrer  was  sustained. 

[1]  The  main  question  presented  for  deter- 
mination In  this  case  is  whether  the  board 
of  county  commissioners  of  Clearwater  coun- 
ty had  jurisdiction  or  authority  to  create 
said  school  district  If  tbe  county  commis- 
sioners had  authority  to  act  In  the  matter, 
then  the  judgmmt  of  the  district  court  must 
be  affirmed. 

[t]  The  board  clearly  has  the  auttiority 
and  power  to  create  new  districts  or  change 
the  boundaries  of  existing  districts.  Laws 
1911,  p.  600.  Section  1950,  Rev.  Codes,  pro- 
vides that:  "Any  time  within  twenty  days 
after  the  first  publication  or  posting  of  the 
statement  [of  the  proceedings  of  the  board  of 
county  commissioners],  as  required  by  para- 


graph 19  of  section  1017,  an  appeal  may  be 
taken  from  any  act,  order  or  proceeding  of 
tbe  board,  by  any  person  t^grlered  tJh^by, 
or  by  any  taxpayer  of  the  county,"  etc 
By  said  provision  an  appeal  may  be  takm 
from  any  order  or  proceeding  of  the  board  of 
county  conunisslonerB,  and  this  coort  has 
held  that  every  act,  order,  or  pnweedlng  of 
the  board  ot  county  commisBloners  Is  ax^eal- 
able  enept  an  order  of  such  board  made 
while  sitting  as  a  board  of  equalization. 
Qenenl  Custer  Mining  Co.  v.  Tan  Camp,  2 
Idaho  (Hash.)  40,  8  Pac.  22;  Feltbam 
Board  of  Cbm'rs,  10  Idaho.  182,  77  Paa 
382;  Humblrd  Lumber  Co.  v.  Morgan,  Judge, 
10  Idaho,  327,  77  Fac.  433;  School  Dlst  Nol 
25  T.  Rice.  11  Idaho.  99,  81  Pac  16S. 

[S,  4]  A  person  aggrieved  by  an  order  ot 
th9  board  of  county  commissionen  establidi- 
ing  a  st^hool  district  should  appeal  from  8u<^ 
order  and  cannot  attack  the  order  for  want 
of  jurisdiction  of  the  commissionen  to  make 
the  same  in  a  collateral  proceeding.  Under 
the  provisions  of  sectlmi  4982,  Bev.  Codes, 
the  writ  of  review  cannot  be  granted  where 
there  is  an  appeal  or  In  the  judgment  of  the 
court  any  plain,  speedy,  or  adequate  remedy. 
Writs  of  review  do  not  lie  from  tbe  action  of 
a  board  of  county  commlsdoners  creatlns  a 
new  school  distri^  since  tbe  statute  has  pro- 
vided a  plain,  speedy,  and  adequate  remedy 
by  appeaL  Rogers  v.  Hays,  3  Idaho,  597,  32 
Pac.  268;  Canadian  Bank  of  Commerce  v. 
Fremont  Wood,  Judge,  13  Idaho,  794.  93  Pac. 
257;  Coeur  d'AIene  Mining  Co.  v.  Woodi^ 
Judge,  15  Idaho,  26,  96  Fac.  210. 

Since  the  appiellants  had  a  plain,  speedy, 
and  adequate  remedy  at  law,  they  were  not 
entitled  to  a  writ  of  review,  and  the  judg- 
ment of  the  district  court  must  therefore  be 
affirmed,  and  It  is  so  ordered,  with  costs  of 
this  appeal  in  favor  of  tbe  respondents. 


AILSHIB,  C. 
CUE, 


and  STSWABT,  coi^ 


HAILBT  V.  HUSTON,  State  Au^tor. 
(Supreme  Court  vt  Idaho.   Nov.  10,  1913.) 

1.  Statss  (I  60*>—OFFrcKBS— Compensation, 

Under  the  proTiBiona  of  section  851,  Rev. 
Codes,  as  amended  by  Seas.  Laws  1911^  117, 
the  salary  of  the  librarian  of  the  State  EUatori- 
cat  Sodety  ia  fixed  at  $1,200  per  annum,  to  be 
paid  in  monthly  payments. 

[Ed.  Note.— For  other  cases,  aee  Statea,  Cent. 
Dig.  SI  48.  61,  68:  Dec  Dig.  S  60.*] 

2.  States  (S  46*)— Libbabian  ov  State  Hxs- 
tobicai.  sooixtt. 

The  librarian  of  the  State  Hlatorieal  Socd- 
ety  is  an  appointive  officer,  and  not  a  eonstltn- 
tional  officer. 

[Ed.  Note.— For  other  cases,  sss  States,  Cent. 
Dig.  S  51;  Dec.  Dig.  {  46.*! 

8.  States  (|  59*)— OmcBBS— Sauxisb— Ap- 

FBOPBIATION  ACT. 

Where  the  Legislature.  In  a  general  Uen' 
nial  appropriation  act,  makea  a  lareer  appro- 
priation for  aalariea  for  certain  omcen  than 
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the  statute  flziiiff  til*  m1*^  «i  Mieh  ofle*  pn- 

ridea,  the  solar;  of  wuch  omcer  ii  gormua  by 
the  statute  fixing  the  aaXury. 

[Bd.  Mote^Fw  othsr  easM.  m  StatM, 
Coit  Die  H  87,  62;  Dee.  Dig.  i  09.*] 

4.  Statutcs  ((  11*)— BNAcmnrr-OoNBTmr- 

nONAI.  RlQUZBUOmS. 

Coder  the  proTislou  (tf  Mctloa  IB^  art  8, 
of  the  Con«titon<Hi,  iw  law  •hall  be  pawed  ez- 
cent  br  bin. 

[Ed.  Note.— Fw  Dtber  euei,  ne  Statatee, 
Cent  Die  I  8;  Dee.  Dig.  |U.«] 

fi.  StATom  a  107*)— TITU  Am  SUBnOT- 
HaTTB  —  AFraCMIATION  AOT  — SALABT  OV 
STATM  OlTlCKK. 

Section  16  of  artide  8  of  the  Consdtti- 
tion  provides  that  eTery  act  passed  hj  the  Lef- 
ulatnre  ehaQ  embrace  bat  one  labjeet  and  mat* 
ten  properly  connected  therewith,  wUdi  »vth 
ject  shall  be  expressed  in  the  title. 

rEd.  Note.— For  other  eases,  see  Statntes, 
>  ent  Die.  K  121-134;  Dec.  Dig.  |  107.*] 

&  Statutes  (I  141*)— Amxnduknt. 

Section  18  of  article  3  of  the  Constita- 
Ilon  proTldes  OtMt  no  act  shall  be  revised  or 
amended  by  mere  reference  to  Its  title;  bnt 
the  sectiiHi  as  amended  sliall  be  set  forth  and 
published  at  fall  length. 

[Ed.  Note.— For  other  casea,  see  Statutes. 
Cent  Dig.  IS  48,  198,  209;  Dec.  Dig.  |  141.*] 

T.  Statutes  119*)  — Title  AHD'SuBnOT- 
Mattm  —  Appbofuatioh  Act  —  Salabt  of 
Statk  Omcu. 
The  title  to  the  general  appropriation  act 
for  the  faienalal  period  begbming  on  the  first 
Monday  in  Janaary,  1913  (Sess.  Laws  1913.  p. 
637),  is  as  follows:  "An  act  making  appropria- 
tfoa  for  the  payment  of  salaries  and  compensa- 
tion of  officers  and  employto  of  die  state  of 
Idaho  and  the  general  expenses  of  state  gor- 
emment  and  the  snpporting  and  maintaining 
of  the  state  tnstitations  for  the  period  com- 
meccing  on  the  first  Monday  of  Jaoaan,  1018, 
and  ending  on  the  first  Monday  of  Jaoaary, 
1915,  and  appropriating  certain  earns  specified 
for  the  relief  <d  persooa  ennmerated  herein; 
and  declarinc  an  emergency" — and  in  no  man- 
ner states  that  the  salary  of  any  person  or 
persons  is  intended  to  be  increased  by  said  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  1^.  H  Itht-ltfl ;  Dec.  i^ig.  I  lL9.*i 

8  Staiss  a  60*)  —  LiBBABun  or  State  His- 

TORICAi;  SocirrT— Salast. 

Held,  that  the  salary  referred  to  was  not 
increased  by  the  general  appropriation  act,  and 
that  the  statute  nidiig  tiie  said  salary  was  not 
amended  or  aospended  by  said  appropriation 
act 

[E^d.  Note.— For  other  cases,  see  States, 
Cent.  Dig.  H  43,  61,  63;  Dec  Dig,  |  60.*] 

Original  application.  Cor  mandanros  by 
^ley,  librarian  of  the  State  Historical 
Sode^,  against  Fred  L.  Hnstim,  State  Audi- 
tor. Alternatlye  writ  quashed,  and  peranp- 
tory  writ  denied. 

E.  G.  Darts,  of  Boise,  for  plaintiff.  J.  H. 
Peterson,  Atty.  Gol,  and  J.  J.  Gnheen  and 
TL  GL  Coffin,  Ant  Attyi;  Gol,  tor  defoidant 

SnUJVAN,  J.  This  is  an  application  for 
a  wilt  of  mandate  to  the  State  Auditor,  di- 
recting him  forthwith  to  Issue  his  warrant 
in  &Tor  of  petitioner  for  the  sum  of  9153; 
the  same  being  the  amount  of  salary  claimed 
to  be  due  petitioner  for  the  period  begioning , 


January  1,  1918,  and  ending  S^tember  80, 
1918.  It  la  aUeied  In  the  petlUon  that  the 
plaintiff  or  petitioner  Is  the  duly  appointed, 
authorised,  and  acting  librarian  of  the  State 
Historical  Society,  and  has  served  as  rach 
from  the  1st  day  of  January.  1913,  to  and 
including  the  80th  day  of  September.  1913: 
that  the  defendant  is  the  qualified  and  act- 
ing State  Auditor  of  the  state  of  Idaho ;  and 
that  he  refuses  to  draw  his  warrant  as  above 
stated.  A  demurrer  was  died  to  the  petition, 
and  the  case  was  heard  nptm  said  demurrer 
and  the  petition. 

[1]  The  salary  of  the  librarian  of  the  State 
Historical  Socle^  Is  fixed  by  section  8B1. 
Bar.  Cbdes,  as  amended  by  Seas.  Laws  1911, 
p.  117,  which  section  is  as  follows: 

"Sea  801.  Fttr  such  services  the  librarian 
shall  be  paid  a  salary  of  twelve  hundred 
dollars  ($1,200)  per  annum.  In  monthly  pay- 
ments, and  shall  recelTe  mdi  actual  and 
necessary  cKpenses  Incurred  while  perform- 
ing the  duties  prescribed  In  this  set;  pro- 
vided: The  aggregate  sum  shall  sot  exceed 
tieven  handred  dollars  (9M00)  In  two  years; 
and,  provided,  furthmr,  that  the  librarian 
may  qvolnt  ftn  assistant  whose  salary  shall 
be  six  handred  dollars  ^600)  per  annum, 
payable  nKmthly.** 

[2]  Said  office  of  librarian  of  the  Histori- 
cal Society  la  an  appointive  office,  and  not  a 
constitutional  office. 

[I]  It  will  be  observed  that  It  would  re- 
quire an  appropriation  of  91,800  per  year  to 
pay  the  salaries  of  said  librarian  and  his 
assistant;  or  $3,600  for  the  biennial  term. 
Without  enacting  any  legislation  amending 
said  section  851,  as  amended,  the  Legisla- 
ture in  1913,  In  the  general  appropriation 
bill  (see  Laws  1918,  p.  643),  appropriated  the 
following  sums: 

State  Historical  Sodeiy,  salaries. ..  flJiSO  00 
Traveling,  porchasing  and  express. .      730  00 

Total    $5,000  00 


It  appears  that  the  Legislature  desired  to 
Increase  the  salaries  of  said  librarian  and 
his  assistant  as  indicated  by  said  general 
appropriation  act  or  bill,  and  the  board  of 
trustees  of  the  State  Historical  Society  dl- 
ylded  the  excess  of  said  apitropriation  over 
the  salaries  fixed  by  section  851,  as  follows: 
librarian,  per  month,  $17;  assistant  libra- 
rian, per  month.  $10--end,  upon  application 
to  the  State  Auditor  for  the  warrants  in 
said  amounts,  he  declined  to  draw  such 
warranta,  bnt  drew  them  for  the  amount  of 
the  salaries  fixed  by  said  section  851,  and 
this  proceeding  Is  brought  to  compel  him  to 
draw  his  warrant  for  the  balance  due  on 
the  salary  of  the  librarian  as  fixed  by  said 
board. 

The  question,  then,  is  directly  presented 
whether  the  Legislature  can  amend  a  salary 
statute  or  suspend  ita  operation  by  a  general 
appropriation  bill  appropriating  a  larger  sum 
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for  the  salaries  for  auch  office  than  Is  fixed 
by  the  salary  statate. 

[4-7]  Section  16  of  article  8  of  the  Constl- 
tatlon  provides,  among  other  things,  that  no 
law  shall  be  passed  except  by  bill.  Section 
16  provides  that  every  act  shall  embrace  bnt 
one  subject  and  matters  properly  connected 
therewltb,  which  subject  shall  be  expressed 
In  the  title ;  and  section  18  provides  that  no 
act  shall  be  revised  or  amended  by  mere  ref- 
erence to  its  title,  but  the  section  as  amended 
shall  be  set  forth  and  published  at  full 
length.  The  subject  of  the  Increase  of  any 
salary  Is  not  expressed  in  the  title  of  the 
appropriation  act,  and,  as  that  subject  Is  not 
expressed  In  the  title  of  the  act,  an  increase 
of  salary  cannot  be  Included  In  such  act. 
And  if  it  were  Included  In  the  title  to  said 
act,  the  act  would  be  obnoxious  to  the  Con- 
stitution under  another  provision  of  section 
16,  which  declares  tbht  every  act  sball  em- 
brace but  one  subject  and  matters  properly 
connected  therewith.  A  general  appropria- 
tion act  includes  one  subject,  and  an  increase 
in  the  salary  of  an  officer  is  another  and 
distinct  subject,  and,  bdng  two  separate  and 
distinct  subjects,  they  are  prohibited  from 
being  combined  in  one  act  by  the  provisions 
of  said  section.  Under  the  provisions  of 
said  section  18,  when  a  section  of  the  statute 
Is  amoided,  it  mnst  be  set  forth  and  pub- 
lished at  l^gtb,  and,  as  the  said  salary  stat- 
ute (section  8XS1,  Rev.  Codec)  was  not  set 
forth  and  published  at  fall  length,  it  was 
not  amended  by  said  genoal  ftppropilation 
act  Here  we  have  a  qpedflc  statate  fixing 
said  salary,  and  it  was  not  contemplated  by 
the  framers  of  the  Constitution  that  suCh  a 
statate  should  be  amended  In  any  other  man- 
n«  than  by  specific  enactment  as  jvovlded 
by  the  Gonstltutton.  It  certainly  was  not 
contemplated  that  an  amatdm»it  to  a  salary 
statute  could  be  tucked  away  in  a  general 
appropriation  bill,  and  no  reference  made  to 
it  In  the  tiUe  of  the  bill.  The  title  to  said 
appropriation  hill  would  not  give  to  any 
member  of  the  Legislature  or  to  any  other 
person  any  Inkling  of  a  purpose  to  Increase 
a  salary.  That  section  of  the  Constitution 
which  provides  that  ereiy  act  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therewith,  and  that  such  sabject  shall 
be  expressed  In  the  titie,  was  for  the  pnrpose 
of  giving  the  membm  of  the  Legislature,  as 
well  as  dtizena  generally,  notice  of  the  pur- 
pose and  object  of  the  bill,  and  provides  for 
titles  to  all  bills,  as  well  as  for  a  unity  of 
UUe  and  subject-matter.  Said  appropriation 
in  the  general  appropriation  bill  would  not 
and  could  not  amend  the  statute  fixing  the 
salary  of  the  officer  referred  to. 

[t]  By  making  said  appropriation,  the  Leg- 


islature evidently  desired  to  Increase  the 
salary  of  said  officer,  and  this  court  Is  of 
the  opinion  that  said  desire  was  a  laudable 
one,  and  recognizes  that  under  present  con- 
ditions it  would  be  only  fair  and  right  to  in- 
crease the  salary  of  said  officer  to  the  full 
amount  of  said  appropriation  intended  for 
such  imrpose;  but  the  court  cannot  disre- 
gard the  provisions  of  the  Constitution  in 
regard  to  the  enactment  and  amendment  of 
laws,  and  is  compelled  to  hold  that  the  ap- 
propriation made  by  the  Legislature  for  said 
office  does  not  increase  the  .salary  of  said 
officer  nor  suspend  or  amend  the  provisions 
of  said  section  851,  Rev.  Codes,  as  amended, 
fixing  said  salary. 

If  this  matter  were  properly  called  to  the 
attention  of  the  next  Legislature,  it  no 
doubt  wUl  amend  said  statute,  and  make  an 
appropriation  suffldent  to  pay  the  present 
officers  the  amount  intended  by  said  appro- 
priation. 

Undor  the  law  we  hold  that  the  alterna- 
tive writ  of  mandate  heretofore  Issued  must 
be  quashed,  and  the  peremptory  writ  denied. 
No  costs-  are  awarded  In  this  proceeding. 

AILSBIB,  a  J.p  and  STBWAKT,  J,  oon- 

CUT. 


WHITE  T.  HUSTON,  State  Auditor. 

(Supreme  Court  of  Idaho.   Nov.  15, 1018.) 

Original  proceedings  In  mandamus  by  Willard 
White,  Commandant  of  the  Soldiers'  Home, 
against  Fred  L  Huston,  State  Auditor.  Writ 
deided. 

S.  L.  Tipton,  of  Boise,  for  plaintifl.  J.  H. 
Peterson,  Atty.  Gen.,  J.  J.  Gaheen  and  T.  O. 
CofSn,  A88t  Attyt.  Gen.,  tor  defendant 

SULLIVAN,  J.  This  is  an  original  proceed' 
ing  In  this  court  by  Willard  White,  comman- 
dant of  the  Soldiers  Home,  praying  that  a  writ 
of  mandate  be  issued  commanding  the  State 
Auditor  to  draw  his  warrant  for  a  balance 
claimed  to  be  due  the  plaintiff  on  his  salary 
as  commandant  of  the  Soldiers'  Home. 

In  consideration  of  the  fact  that  said  com- 
mandant's salary  was  fixed  by  a  statute,  and 
that  the  Legislature,  in  the  general  appropria- 
tion act  for  the  bienmal  term  beginning  the 
first  Monday  in  January,  1913,  made  an  appro- 

Sriation  of  a  sreater  sum  for  the  comman- 
ant's  salary  than  was  fixed  bv  statute,  the 
same  rule  ot  deduon  would  apply  in  this  case 
that  would  apply  In  the  case  of  John  Hailey  v. 
Fred  L.  Huston,  State  Auditor,  dedded  by  this 
court  at  the  November,  1913,  term,  136  Pac. 
212,  and  on  the  authority  of  that  case  the  al- 
ternative writ  of  mandate  heretofore  issued 
must  be  quashed,  and  the  peremptory  writ  de- 
nied, and  It  is  so  ordered.  No  costs  are  award- 
ed in  this  case. 

AILSHIB,  a  X,  and  8TEWABT,  X,  eon- 
ear. 
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KCATD  T.  WALLSB. 
(Supreme  Court  of  Kansas.   Not.  8,  1918.) 

(SyUalMM  hp  th«  OonrtJ 

1.  HnBBA.in>  AND  WiFB  (1 808*>— KoKBiimnT 

— REiaDXAI.  STATim. 

The  Desertion  Act  (Lews  1911,  e.  16$. 
which  proTides  for  the  punishment  of  a  hns- 
bud  who,  without  Jast  canse.  neglecta  or  re- 
fuses to  proride  for  the  snpport  and  mainte- 
nance of  Dis  wife  in  destitute  or  necessitous 
ciicnmstancea,  is  not  a  mere  poor  law,  and 
w«a  Dot  designed  merely  to  redress  tibe  public 
Krierance  flowing  from  the  conduct  denounced. 
It  was  intended  to  supplement  other  means  and 
remedies  for  enforciiis  the  moral  and  social 
dai7  of  a  fanabBDd  to  snpport  bis  wife,  is  re- 
raedial  in  poipose,  althooKh  it  prorides  for  the 
infliction  of  m  Mven  p«iialt7,  and  is  to  be  llb- 
eiall?  interpreted  to  aceompliBh  the  legislative 
intention. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  0«nt  Dig.  |  UOlTDec.  Dig.  |  808.*} 

2.  Husband  and  Wzr  (!  308*>~NoH8UFFon 
— "Dbshtdtb"  OB  "Nbcbssitous"  Cibcum- 
BTAHfaa— "NKcnoABiEs  or  Lin." 

The  words  "in  destitnte  or  necessitous  cir- 
cumstances" mean  needing  tlw  necessaries  of 
life,  whidi  ooTer  not  only  prImitiTe  physical 
neeos,  things  absolntdy  indispensable  to  hnman 
existence  and  decency,  but  thoM  things,  also, 
whidi  are  in  fact  necessary  to  the  partlcalar 
person  left  without  support. 

[Ed.  Note.— -For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  |  1101:  Dee.  Dig.  i  803.* 

For  other  deflnltlonB^  sea  Words  and  Phrases, 
Tol.  3,  p.  2030;  ToL  0,  p.  4726;  ToL  5,  pp. 
4663-47m] 

8.  Husbaud  ard  Wir  (|  814*)— Pbosbou- 

nON  FOB  NONBtrPFOBT—QtlEBTION  FOB  JUBT. 
Should  a  wife  having  an  estate  of  her  own 
be  neglected  by  Iier  husband,  the  character  and 
extent  of  her  reaonroes  and  their  aTaliabililr  to 
meet  her  needs  may  be  taken  Into  considera- 
tion in  determining  whether  or  not  she  is  in 
necessitous  circumstances;  the  question  In  all 
esses  being  one  of  fact  for  tbe  jury  to  deter- 
mine under  proper  instructions  from  the  court 

[Ed.  Note.—For  other  cases,  see  Husband 
and  Wife,  Gent  Dig.  1 1111;  Dec  Dig.  1 314.*] 

4.  Husband  and  Win  (|  304*)— PBoasonnoN 

FOB  NoNBtTFPOBT. 

Whenever  a  husband,  without  just  cause, 
neglects  or  refuses  to  provide  for  tbe  support 
tnd  maintenance  of  his  wife,  and  thereby  places 
her  in  such  a  situation  that  she  stands  in  need 
of  the  necessaries  of  life.  It  is  not  material  that 
they  are  supplied  by  her  own  labor  or  by  sym- 
pathising relatives,  fiiends.  or  strangers,  so 
that  dbe  does  not  in  fact  suffer  from  the  priva- 
tion. He  fs  guilty  If  he  leaves  her  in  such 
drcomstances  that,  without  her  own  efforts  or 
oQt^  help,  she  wonld  lack  the  necessaries  of 
Ufa 

VBA.  Note.r— For  otiier  caw^  see  Husband  and 
Cent  Dig.  I  1102;  l>ec.  Dig.  i  304.*] 

B.  PAMtirr  AND  CHII.D  (}  IT) — "DVTJ  TO  SUP- 

POBT— Pboskctjtion. 
The  forgoing  rules  applicable  to  the  rela- 
tion at  husband  and  wife  alBO  govern  the  rela- 
tion 1^  parent  and  child. 

[Ed.  Notie.^For  other  cases,  see  Parent  and 
GUld,  Cent  Dig.  ||  176-181 ;  Dec  Dig.  1 17.*] 

Appeal  from  District  Court,  MePhomm 
County. 

Jay  0.  Waller  was  oonvicted  of  nonanpport 
«f  his  wife  and  child,  and  appeals.  Affirmed. 


David  Bltdde,  of  SaUna,  aad  D.  P.  Lind- 
BKy,  <tf  UoPhanon,  for  appellaot  J*.  M. 
Grattan  and  P.  J.  Galle,  both  of  IfflBPluntm, 
for  the  State. 

BTBOH,  X  The  deCandant  was  convicted 
of  nonsniipMt  of  his  vlfs  and  child  under 
aecOon  1  of  chapter  168  of  the  Laws  of  1911, 
known  as  Oie  "DeewtloD  Act,"  which  reads 
as  ftdlows:  "Section  1.  That  any  hvsband 
who  shall,  without  Jnst  cause,  desert  or  nee> 
lect  or  rtfnse  to  provide  for  the  support  and 
maintenance  of  bis  wife  In  destitnte  or  nece*- 
sitons  drcumataDces;  or  any  parent  who 
shall,  without  lawful  excnsQ,  desert  or  neg- 
lect or  refuse  to  provide  for  the  support  and 
maintenance  of  his  or  her  <^d  or  children 
under  tbe  age  of  sixteen  years  In  destitute  or 
necessitous  drcunutances,  shall  be  guilty  of 
a  crime  and,  on  conviction  thereof,  shall  be 
punished  by  Imprisonment  in  the  reforma- 
tory, or  penitentiary,  at  hard  labor»  not  ex- 
cee^ng  two  years." 

SncceediDg  sections  of  the  act  give  the 
nei^ected  wife  or  diltd  the  right  to  Institute 
the  proceeding  and  provide  for  temporary 
orders  upon  a  defendant  for  snpport  and 
maintenance  pending  his  prosecution,  for  his 
release  from  custody  before  or  at  the  trial,  on 
plea  of  guilty,  or  after  conviction,  upon  his 
securing  by  recognizance  compliance  with 
snch  order  of  support  and  maintenance  as  the 
court  may  make  in  lien  of  the  penalty  pre- 
scribed in  section  1,  and  for  the  payment  of 
tbe  wages  of  a  convict  to  his  wife  and  chil- 
dren in  case  of  confinement  In  the  peniten- 
tiary or  reformatory. 

The  defendant  and  his  wife  were  married 
in  1004,  and  resided  in  McPherson-  county.  In 
1005  he  deserted  her  and  a  child  which  had 
been  bom  to  them,  and  has  not  since  pro- 
vided for  the  support  or  maintenance  of 
either  his  wife  or  child.  When  he  disap- 
peared he  had  some  horses  wtilch  were  ap- 
propriated through  a  proceeding  for  alimony. 
Of  the  money  realized  In  this  way  the  wife 
has  saved  $50,  which,  together  with  $50  more 
earned  by  worldng  out,  she  has  at  Interest 
She  answered  a  puzzle  in  a  newspaper,  and 
received  credit  on  a  piano.  Her  father  took 
one  of  the  horses  mentioned,  and  gave  her  the 
piano.  She  has  no  other  money  or  proper^, 
and  supports  herself  and  child  part  of  the 
time  by  working  out  She  makes  her  home 
with  her  parents,  and  stays  with  them  when 
not  working  out  When  with  them  she  as- 
sists her  mother  In  the  housework.  Her 
parents  live  on  a  good  farm  in  a  well-fumlsh- 
ed  house  of  eight  rooms,  one  ot  which  she  oc- 
cupies with  her  child.  Her  parents  live  well, 
and  besides  contributing  to  the  support  of 
her  and  her  child  share  their  comforts  with 
her.  The  child  attraids  st^iool  regularly.  On 
the  day  the  defendant  was  arrested  he  had  a 
conversation  with  bis  wife  In  which  he  asked 
what  she  would  take  to  settle  the  matter. 
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She  replied  that  she  would  take  f2,000.  He 
said  he  could  not  get  that  much  money.  He 
did  not  offer  to  take  her  to  any  other  place 
or  asic  her  to  go  to  any  other  place  where  ha 
would  support  her.  * 

The  Information  charged  nonsupport  of 
the  wife  and  of  the  child  In  June,  1912,  and 
that  each  one  was  then  In  necessitous  clrcnm- 
Btances.  At  that  time  the  defendant,  who 
was  a  resident  of  Colorado,  was  In  McPher- 
son  county  for  the  purjMse  of  attending  the 
funeral  of  a  relative.  The  facts  narrated 
having  been  proved  at  the  trial,  a  motion  was 
made  to  discbarge  the  defendant,  which  was 
overruled.  The  defendant  then  requested  the 
court  to  Instruct  the  Jury  as  follows:  "The 
words  In  destitute  or  necessitous  circum- 
stances' as  used  In  the  statute,  defining  the 
offense  charged  In  this  case,  mean  that  the 
wife  or  child  mast  be  In  a  position  of  ex- 
treme povert?  or  destitution  of  the  means  of 
liTing,  that  la  to  say,  in  pressing  want,  and, 
unless  yon  find  and  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  the  wife  or 
child  of  the  defendant  in  this  case  was  in 
such  situation  within  two  years  beftnre  the 
filing  ot  the  complaint  in  this  case,  yon  can- 
not convict  but  most  acqoit  the  defendant" 
The  request  was  denied,  and  the  Jury  were 
Instructed  as  follows: 

"(6)  The  Jury  an  Instnicted  that  tiie 
Word  *neceflBitoii^  means  needy,  needing  the 
necessaries  of  life,  and  if  yon  And  that  the 
defendant,  without  just  caus^  did  neglect  to 
pro^de  for  the  snroort  of  hla  wife  and  diUd. 
or  either  of  them,  and  that  at  the  time  of  any 
of  said  neglect  within  two  years  next  prior 
to  the  1st  day  of  June,  1812;  th^  were  in 
necessitoos  clrcumstancefl,  as  herein  d^ned, 
then  the  fact,  if  it  be  a  &ct,  fbond  tnm  the 
evidence  that  they  were  furnished  the  neces- 
sities of  life  by  relatives,  or  that  the  wife 
aided  In  furnishing  herself  with  the  necessa- 
ries of  life  by  her  own  physical  labor  away 
from  her  home,  this  would  not  change  the  lla* 
bility  of  the  defendant  for  neglecting  to  pnn 
Tide  for  said  wife  and  (AUd,  or  either  of 
them. 

"(7)  The  jury  arc  instructed  that  tlie  chief 
object  of  the  law  is  to  compel  the  husband, 
when  able,  to  support  his  family,  and  if  the 
husband  separates  from  his  wife,  leaving  her 
In  destitute  or  necessitous  circumstances,  it 
is  his  duty  to  provide  for  her  where  she  is 
left,  unless  some  reason  be  shown  why  she 
should  follow  him  elsewherew" 

A  verdict  of  guilty  followed,  upon  which 
sentence  was  pronounced,  and  the  defendant 
appeals. 

[1,2J  The  propriety  of  the  JucUcment  de- 
pends  primarily  upon  the  meaning  of  the 
phrase  "in  necessitous  circumstances"  trans- 
lated from  the  statute  to  the  information. 
The  expression  must  be  regarded  as  relative 
to  the  subject  of  the  statute  in  which  It  fa 
used.  When  the  same  or  equivalent  words 
are  used  in  statutes  relating  to  the  poor,  tb^ 
usually  refer  to  the  phydcal  necessities  ot 


food,  clothing,  and  shelter.  When  need  in  a 
statute  relating  to  the  marital  portion  to 
be  taken  from  the  succession  of  a  deceased 
spouse,  the  fortune  of  the  deceased  and  the 
habits  of  life  which  such  fortune  engendered 
in  the  family  are  taken  into  condderation, 
since  property  which  would  make  a  person 
In  ohe  condlticHi  of  life  wealthy  would  be  In- 
adequate to  supply  the  Intimate  wants  of 
one  differently  situated.  Z>upuy  v.  Dnpuy, 
Administrator,  et  al.,  62  La.  Ann.  869,  27 
South.  287.  The  obligation  of  a  husband  to 
support  his  wife,  and  children  In  her  custody, 
is  frequently  enforced  by  awarding  her  ali- 
mony during  the  pendency  of  a  suit  for  di- 
vorce. Such  an  award  la  limited  to  tonpo- 
rery  needs,  and  the  common  statement  Is  Oiat 
the  application  therefor  Is  made  on  the 
ground  of  necessity,  so  that  the  vrlfe  may  not 
be  either  defenseless  or  destitute.  Dlscussliig 
this  subject,  the  New  Jersey  Court  of  Errors 
and  Appeals  said:  "The  necessity  that  is  tba 
criterion  of  ralidity  is  not  mere  physical 
neces^ty,  hot  rather  social  and  moral  propri* 
et7,  having  regard  to  the  situation  of  the 
parties  and  the  fitness  of  things.  Food,  shel- 
ter, and  clothing  are  phyiAcal  necessltleB.  In 
an  enlightened  commnnlty  the  common  educa- 
tion ot  a  child  is  a  moral  and  social  neces- 
sity." Streitwolf  T.  Streitwolf,  58  N.  J.  Eq. 
670,  B76,  43  Atl.  0M,  907  (45  L.  B.  A.  842>. 
These  illustrations  are  sufficient  to  indicate 
the  range  of  meaning  which  the  words  in 
question  take  when  employed  la  reference  to 
different  subjects. 

The  purpose  of  0ie  desertion  statute  was 
stated  by  the  trial  court  in  Instruction  No.  6 
in  the  langua'ge  used  by  this  court  In  the  case 
of  State  T.  GOImore,  88  Kan.  835,  129  Pac. 
1123.  It  is  concerned  irith  the  marital  duty 
of  a  husband  to  support  his  fandly.  It  is 
perfectly  well  understood  that  this  duty  is 
not  discharged  exc^t  by  support  and  mainte- 
nance In  the  moral  and  legal  sense  of  those 
term%  having  regard  to  flte  situation,  mode 
of  life,  estete,  and  social  rank  and  condltton 
ct  the  persons  concerned.  A  man  is  not  per- 
mitted to  degrade  his  wife  to  the  levti  of  tiie 
brutes.  Sustenance  which  barely  meete  anl* 
mal  needs,  which  does  no  more  than  relieve 
the  pangs  of  hunger,  cover  nakedness,  and 
affoM  shelter  from  the  elements,  is  not  sap- 
port  or  maintenance.  He  Is  obliged  to  pro- 
vide such  a  place  of  abode,  such  furniture, 
sndi  articles  of  food,  wearing  appard,  and 
use,  such  medicines,  medical  attention,  and 
nursing,  such  means  tor  the  education  of 
children,  and  such  social  protection  and  op- 
portunity as  comport  wltli  health,  comtort, 
welfare,  and  normal  living  of  human  beings 
according  to  present  standards  of  dviUsa- 
tion,  considering  his  own  means,  earning  ca- 
pacity, and  statton  in  life.  These  notions 
are  rooted  in  the  common  conscience  of  the 
people,  and  are  reflected  by  section  4  of  the 
Btetnte,  which  gives  the  court  authority  to 
fix  the  amount  which  the  defendant  must  pay 
to  hla  wife  according  to  his  flnandai  ability 
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or  earalDg  power,  and  aocoidlns  to  the  di^ 
CDmstonces  of  tbe  case. 

13]  The  same  notions  animate  the  words 
"destitute"  and  "necesedtous."  Ab  applied  to 
Ibe  drcnmatances  of  a  wife  whose  faosband 
n^ects  or  refnses,  without  just  cause,  to  sup- 
port and  inwintfiiii  her,  they  mean  the  same 
thing.  They  mean  needing  the  necessnrles  of 
Ufe,  and  the  necessaries  of  life  cover  not 
only  primltlTe  physical  nqeds,  things  abso- 
lately  Indispensable  to  human  existence  and 
decoicy,  bat  those  things,  also,  wbldi  are  in 
fact  necessary  to  the  particular  person  hav- 
ing the  rl^t  to  demand  support  and  mainte- 
nance. The  law  is  not  a  mere  poor  law.  It 
Is  a  domestic  duty  lav,  and  was  Intended  to 
oorer  the  case  of  a  woman  who  is  left  deatl- 
tate  according  to  any  just  and  humane  esti- 
mate of  lier  situation,  although  in  the  eyes 
4tf  paupers  die  might  ajipear  to  be  rich.  It 
often  occurs  that  a  husband  Is  Impecunious, 
vhUe  his  wife  is  possessed  of  ample  means. 
It  often  occurs  that  they  bare  equal  fortunes. 
!9ionld  a  wifb  having  an  estate  of  her  own 
be  D^ected  by  her  husband,  the  idiaracter 
and  extent  of  her  resources  and  their  avall- 
^lllty  to  meet  bet  needs  may  be  taken  Into 
conaUUcation  in  determining  whether  or  not 
ihe  Is  in  necesdtous  drcomstances;  the 
qneatUm  in  all  cases  being  one  of  tut  for 
the  Jury  to  determine  under  proper  Instmo- 
floDS  from  the  court 

14]  The  duty  of  a  husband  to  maintain  his 
wife  is  Independent  of  the  means  or  want  at 
means  which  she  possesses  and  of  her  atdlily 
or  want  of  ability  to  support  herself  and 
ber  children.  It  Is  likewise  independent  oi 
the  nattve  disposition  to  generosity  on  tlie 
part  of  relatlTes,  friends,  and  even  strangers, 
whlcb  may  be  oonfldoiUy  rdied  on  to  pro- 
tect a  neglected  woman  from  Buffering  and 
vant  If  a  husband  fall  to  provide  his  wife 
wUb  the  necessaries  of  life,  she  is  authorized 
to  procure  them  on  his  credit,  if  she  can. 
tirfl  remedies  exist  whereby  support  may  be 
compelled.  But  the  duty  Is  too  often  evaded 
In  sncb  a  way  that  these  measures  are  whol- 
ly InefQcient  In  view  of  this  fact  the  Leg- 
Islatore  undertook  to  provide  a  method  and 
a  sanction  adequate  to  secure  performance. 
Tbe  essence  of  the  act  is  that  a  man  shall 
not  be  allowed  to  shift  the  burden  of  sup- 
PortiDg  his  wife  and  children  upon  others 
under  no  obligation  to  bear  It  and  possibly 
upon  tbe  state  Itself,  Therefore,  whenever 
i  hnsband,  without  Just  cause,  neglects  or 
refuses  to  provide  for  the  support  and  main- 
tenance of  his  wife,  and  thereby  places  her 
in  SQch  a  situation  that  she  stands  in  need 
of  the  necessaries  of  life,  it  is  not  material 
ttut  they  are  supplied  by  her  own  labor  or  by 
mnpathlzlng  relatlvest  friends,  or  strangers, 
10  that  she  does  not  Is  fact  suffer  from  the 


privation.  He  is  guilty  if  he  leaves  her  in 
such  circumstances  that,  without  her  own  ef- 
forts or  outside  help,  she  would  Lack  the  nec- 
essaries of  life. 

[fi]  All  that  has  been  said  concerning  the 
ration  of  husband  and  wife  applies,  of 
course,  to  the  relation  of  parent  and  child. 

The  defendant  relies  upon  a  numt)er  of  de- 
dsiona  rendered  by  the  Supreme  CSourt  of 
(ieorgla.  That  state  has  a  statute  making  it 
a  misdemeanor  for  a  father  to  abandon  his 
child,  leaving  it  in  a  dependent  and  destltote 
condition.  In  quashing  an  indictment  which 
omitted  the  words  "and  destitute,"  the  court 
expressed  its  idea  of  destitution  as  follows: 
"So  to  leave  a  child  depradmt  does  not  con- 
vey the  idea  of  absolute  destitution.  The 
child  may  be  cared  for  and  oomfortaUe,  and 
yet  dependent  on  some  charity;  but  left  des- 
titute it  has  no  protector,  friend,  or  other 
author  of  benevolent  kindness  feeding  and 
clothing  it"  McDanlel,  Governor,  t.  Caiiu>- 
bell,  78  Ga.  188, 186. 

This  deflnlilon  has  \xeea  adhered  to  In  sub* 
sequent  decisions  rendered  in  suj^sed  obedi- 
ence to  the  rule  that  penal  statutes  must  be 
strictly  construed.  Cases  from  other  states 
may  be  found  holding  that  ui  abandoned 
wife  or  child  must  actually  be  in  extreme 
want  or  be  a  public  burden  before  a  con- 
viction of  the  husband  or  parent  can  be  sus- 
tained. On  the  other  hand,  It  is  held,  under 
the  desertion  and  nonsupport  acta  of  various 
states,  that  it  is  immaterial  that  tlie  neg- 
lected wife  has  matns  of  her  own  (PoaAe  v. 
People,  24  Colo.  510,  52  Fac.  1025,  6S  Am.  St 
Bep.  245),  and  that  a  delinquent  husband 
may  be  punished,  although  his  wife  by  -her 
own  exertions  or  by  tbe  aid  of  friends  avoids 
pauperism  (People  v.  Halsch,  119  Mldh.  112. 
T7  N.  W.  638,  76  Am.  St  Bep.  381).  There  is 
no  conflict  between  these  two  classes  of 
cases.  In  one  the  statutes  construed  con- 
templated nothing  but  redress  of  the  public 
grievance.  In  tbe  oOier  they  were  designed 
to  aid  civil  remedies  tor  the  enforcement  of 
the  liability  for  support  and  maintenance. 
The  Kansas  statute  is  of  tbe  latter  kind,  as 
the  provisions  subsequent  to  section  1  clearly 
show.  Its  object  is  to  insure  the  observance 
of  a  high  moral  and  social  duty.  It  is  re- 
medial in  purpose,  although  it  provides  for 
the  Infliction  of  a  severe  penalty,  and  it  must 
be  liberally  construed  in  order  that  the  leg- 
islative Intent  may  be  accomplished. 

From  what  has  been  said  it  is  clear  that 
the  motion  to  discharge  was  not  well  found- 
ed; that  the  court  was  right  In  submitting 
the  cause  to  the  Jury;  that  the  instruction 
asked  was  Improper;  and  that  the  instruc- 
tion given  correctly  stated  the  law. 

Therefore  the  Judgment  of  the  district 
court  is  affirmed ;  all  the  Justices  concurring. 
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COMMOBOIAIi  STATB  BANK  ▼.  BOAT- 
MAN et  aL 

(Supreme  Ccnut  of  Esosas.    Not.  8b  1918.) 

FRAUDTJunr  CoimTA.Ncn  d  800*)— TBAns- 

AOnOnS— EVIDENGK. 

Id  a  anit  to  set  aside  deeds  by  a  fanBband 
to  his  wife  as  in  fraod  of  creditors,  evidence 
hM  to  warrant  a  finding  that  daring  the  years 
the  wife  gave  her  husband  money  she  was  do- 
ing 80  to  aid  him  in  his  business  and  that  the 
rebtton  of  debtor  and  creditor  did  not  exist 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyance^  Cent  Dig.  S|  896-903;  Dec  Dig. 
i  30O.»] 

Appeal  from  District  Ck>urt,  Woodson 
Oonn^. 

Action  bj  ttie  CommercUa  State  Bank 
against  Annla  Boatman  and  another.  From 
a  Judgment  for  plaintiff,  d^endanta  appeaL 

Affirmed. 

G.  R.  Stephenson  and  Lamb  &  Hogueland, 
all  of  Xates  Center,  for  appellants.  J.  C. 
Culver,  of  Yates  Center,  and  Ehvlng,  Oard 
&  Card,  of  lola,  for  appellee. 

FEB  OUBIAM.  This  action  was  brought 
by  the  appellee  to  set  aside  two  deeds  to 
properties  in  Tates  Center  which  were 
caused  by  appellant's  husband  to  be  made 
to  her  for  the  purpose,  as  alleged,  of  ena- 
bling him  to  defraud  his  creditors,  and  es- 
pecially the  appellee.  There  was  evidence 
that  for  years  the  husband  had  been  given 
credit  by  appellee  as  the  owner  of  proper- 
ties, the  title  to  which  appeared  to  be  In 
him  on  the  records  of  the  register  of  deeds; 
that  he  had  borrowed  from  the  appellee  a 
part  of  the  purchase  price  of  one  of  the 
properties  in  question,  and  that  the  borrow- 
ed money  was  used  in  such  purchase;  also 
that  he  bad  traded  a  farm  which  he  held  In 
his  own  name  for  dty  property  in  lola,  and 
that  the  appellant  had  traded  that  property 
for  the  other  property  involved  in  this  ac- 
tion; also  that,  after  these  conveyances  to 
the  appellant,  her  husband  had  no  property 
left  Thereafter  the  indebtedness  of  the 
husband  to  the  appellee  was  converted  into 
a  Judgment,  execution  Issued  thereon,  de- 
livered to  the  sheriff,  and  the  sheriff  return- 
ed thereon  that  no  property  of  the  husband's 
could  be  found  upon  which  to  levy.  It  also 
appeared  that  some  years  before  the  transfer 
the  appellant  had  let  her  husband  bare  money 
at  different  times,  aggregating  about  $2,000, 
but  that  she  had  taken  no  note  for  the  same 
and  made  no  contract  for  its  repayment  but, 
as  she  testlSed,  she  just  let  blm  have  it 
As  to  one  or  two  of  the  smaller  items  she 
testified  she  loaned  It  to  him.  No  account  of 
the  husband's  alleged  indebtedness  to  the 
appellant  is  shown  to  liave  been  taken  be- 
tween them  at  the  time  of  the  transfer,  and 
no  intelligible  showing  that  the  amount  of 
the  alleged  indebtedness  to  the  wife  was 
equal  to  or  approximated  the  value  of  the 


property  transferred  was  made  at  the  time 
of  the  trlaL 

The  court  was  justified  in  believing  from 
appelletfa  own  testimony  that  daring  0ie 
years  she  was  giving  him  sums  of  her  mon^ 
she  was  doing  so  to  aid  him  in  his  bnslneaB 
and  that  the  relation  of  debtor  and  creditor 
did  not  th«i  exist  If  soch  was  tlie  tact,  he 
should  not  be  permitted,  as  against  his  cred- 
itor, to  give  it  bade  to  her  what  InaolToit 
nor  to  caose  Us  property  to  be  conveyed  to 
her  therefor.  BaUey  t.  Kbjuu  Co.,  82 
Kan,  78,  8  Pac  756. 

In  DreBher  Goraui.  28  Kan.  818,  It  1b 
said:  "We  hare  r^teatedly  affirmed  the 
rWit  of  fiia  wUe  to  pnrchaae  and  hold 
arate  property,  real  and  personal,  and  when- 
ever such  ri|^  ia  exttdeed  in  gooA  filth  it 
la  entitled  to  protection.  But  when  ptoperty 
whidi  is  In  the  poeDcaotm  of  and  iwaroiily 
belongs  to  the  husband,  and  upon  the  faith 
of  which  he  may  properly  have  received 
credit,  la  at  the  time  of  his  finiinrtal  em- 
barrassment claimed  to  have  been  purchaeed 
by  and  belong  to  the  wife,  courts  may  well 
require  dear  and  convincing  proof,  not  mere- 
ly of  the  fact  bnt  also  of  Oie  good  &lth  of 
the  pnrchaaes.  Oommonlcattona  betwem  hus- 
band and  wife  being  privileged,  the  oppor- 
tunity for  frand.  If  fraud  is  desired,  is  great, 
and  searching  inquiry  la  propw.  Whm, 
pending  a  suit  against  him,  a  man  of  means 
transfers  all  his  property,  save  that  which  is 
exempt,  to  his  wife  and  hires  out  to  her 
for  his  'board,  dotliing,  and  lodging,'  the 
transaction,  to  say  the  least,  affords  ground 
for  suspicion  and  calls  for  satisfactory  proof 
of  good  faith  and  fair  consideration.  Unless 
care  is  taken  and  courts  are  watchful,  those 
laws  which  were  designed  for  the  protection 
of  married  women  will  become  repulsive  to 
the  moral  sense  as  mere  covw  for  frand." 

The  judgment  Is  affirmed. 


DCKHASDT  v.  TATLOB  et  bL 
(Supreme  Court  of  Kansas.    Nov.  8,  1918.) 
(SvlUibua  by  tho  Court.) 

1.  Landlobd  and  Tenant  (SS  229,  260*>— Ar- 
kidavit—Sdmioeehot— Amendment. 

An  affidavit  for  attachment  whidi  omita 
the  amount  claimed  as  rent,  although  made  un- 
der a  statute  requiring  that  .to  be  stated,  is  not 
void,  where  it  ^ves  the  total  amount  of  the 

glaintlFs  demand,  and  a  pleading  on  file  shows 
ow  much  of  it  is  for  rent 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig.  H  918-974, 1046;  Dec.  Dig. 
SS  229.  260.*] 

2.  Lanolobd  and  Tenant  iU  229,  260*)  — 

Property  SunJECi. 

The  Landlord  and  Tenant  Act  (Oen.  St. 
1909,  §§  4713,  4717),  gives  a  lien  for  rent,  which 
may  be  enforced  m  attachment  to  be  levied 
only  on  the  cropk  But  it  also  authorizes  a  gen- 
eral attachment  for  rent  whenever  certain  acta 
are  done  by  the  tenant  (Gen.  St  1909,  |  4716), 
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and  tbii  may  b«  leTted  upon  anj  nonex^pt 
propertj. 

[Ed.  Mote—For  other  oum.  bm  Landlord  and 
Tenant,  Cent.  Dis.  ||  M-VJ4,  IMS;  Dee.  X>iS- 
229,  2e9.»3 

3.  CunouB  Am  TTbaqu  (|  1T^  — Pabol— 

An  agreement  In  a  lease  that  the  tenant 
It  to  keep  in  repair  the  fences  anrronnding  the 
premisea  la  not  anbject  to  modification  by  evi- 
aenee  of  a  local  ciutom  for  persons  tondlins 
eatde  to  make  repair*  in  the  fences  inclosing 
tiion. 

[Ed.  Note. — For  otlier  cases,  see  Costoms  and 
Vagn,  Cent.  Dig.  |  84;  Dec.  Dig.  (  17.*] 

Appeal  from  District  Court,  Cowley  County. 

Action  by  U  SIckbardt  against  F.  M.  Tay- 
lor and  others.  From  Judgment  for  defend- 
ants, plaintiff  appeals.  Modified. 

BndUnan  &  Bloss,  of  Winfleld,  for  appel- 
lanL  G.  T.  Atkinson,  of  Arkansas  Cl^,  Kan., 
Jackstm  &  Noble,  ot  Winfleld.  and  Emll  H. 
Kodil,  ot  Arkansas  City,  Kan.,  for  appellees. 

HASON,  J.  U  Eckhardt  ezecnted  to  F. 
H.  and  J.  N.  Taylor  a  lease  on  farming  land 
containing  various  agreements  on  each  side. 
One  of  them  was  that  the  Taylors  could  use 
an  ad^cent  pasture,  not  included  In  the 
lease,  for  a  reasonable  rent.  Ek^ardt  sued 
them  before  a  Justice  of  the  peace  for  the 
reot  of  the  pastnre,  which  he  placed  at  $126, 
and  also  for  the  balance  due  on  an  account 
and  for  damages  resulting  from  their  fftUnre 
to  perform  the  agreements  of  the  lease.  An 
attachmrat  wag  issued  and  levied  upon  a 
qaanUty  of  hay  and  upon  some  live  stock. 
The  case  was  taken  to  the  district  court, 
wba»  the  attachment  was  held  to  be  void. 
CpMi  a  trial  the  defendants  recovned.  The 
plalntifl  appeals. 

[1]  The  plaintiff  proceeded  under  the  stat- 
ute giving  the  landlord  a  lien  on  the  crop,  for 
Qie  r&it  of  fftrming  land,  to  be  enforced  by 
attadmient  (Gen.  8t  1909.  M  4713,  4717).  and 
also  under  that  authorizing  an  attadmient 
for  rent  where  the  tenant  has  removed  or  Is 
about  to  remove  his  property  from  the  leasr 
ed  premises  (Gen.  St  1909,  |  4716).  Elach  of 
these  statutes  requires  the  attachment  afflda- 
▼It  to  state  the  amount  of  rent  owing.  Here 
ttte  alBdavlt  gave  the  total  amount  daimed  by 
the  plaintiff  ($204.41)  and  stated  that  a  part 
of  it  was  for  teat,  but  did  not  Indicate  the 
pnqwrtlon.  The  bUl  of  particulars  set  out 
the  various  Items  of  deMt  and  credit,  show* 
ing  the  demand  tot  rent  to  be  $128.  Under 
the  liberal  prorlalons  of  onr  Code  wltli  re- 
qiect  to  ammdments  (section  140,  Code  Civ. 
Peoc  [Gen.  St  1909,  i  B733]),  we  do  not  think 
tUs  affidavit  abonld  be  regarded  as  a  niilllt;r* 
It  did  not  show  tbe  exact  amount  dalmed 
ai  tent,  but  tbls  was  ascertainable  f^om  the 
Un  of  particulars  on  file  in  the  case.  The 
l^aintUr  asked  leave  to  file  an  amended  affi- 
davit stattng  that  flie  entire  amount  claimed 
was  owing  as  tent  We  think  tbe  affidavit 
was  saffldent  to  confer  jurisdiction  and  that 


it  was  error  to  set  Oie  atte'diment  aside. 
The  inclusion  of  Improper  Items,  unless  In 
bad  faith,  would  not  vitiate  tbe  affidavit 
Lnmber  Co.  v.  McGurlefy,  84  Kan.  761.  llB 
Pac  SBO.  There  Is  a  dlilferaue  of  Judicial 
opinion  as  to  what  datecta  In  on  attacbmoit 
affidavit  may  be  civred  by  amendment  Note, 
81  U  H.  A.  42S.  In  Tollmer  v.  Spencer,  ff 
I^Oio,  657,  61  Paa  600,  leave  to  amend  was 
dolled  by  a  divided  court  in  a  cose  similar 
to  this  one.  Corrections  in  tbe  amount 
howevOT,  have  been  allowed.  4  Gyc.  624. 
The  Kansas  cases  on  the  general  subject  are 
collected  in  Wire  Co.  t.  iripgman,  44  san. 
270,  24  Paa  476. 

(2]  It  Is  suggested  that  in  any  event  the 
levy  could  be  made  only  on  the  crops  grown 
on  the  premises  for  the  rent  of  which  the 
action  was  brought.  The  Landlord  and  Ten- 
ant Act  gives  a  lien  for  rent  which  may  be 
enforced  by  attachment  to  be  levied  only  on 
the  crop.  Gen.  St  1909,  H  4713,  4717.  But 
It  also  authorizes  a  general  attachment  for 
rent  whenever  certain  acts  are  done  by  the 
tenant  (Geo.  St  1909,  S  4716),  and  this  may 
be  levied  upon  any  nonex^pt  proi>ert!y 
(Tootle.  Wheeler  «  Motter  Go.  t.  Floyd,  28 
OkL  308,  U4  Pac.  258). 

The  Jury  returned  a  general  verdict  for  the 
defendant  for  $1.  They  also  found  the 
amount  due  to  each  party  upon  each  of  sever- 
al claims.  Their  findings  are  untdiallenged, 
except  as  to  one  matter  to  be  referred  to 
later.  They  found  the  defendant  to  be  in- 
debted for  the  rent  of  the  pasture  In  the  sum 
of  $62.95,  which  is  thus  established  as  tbe 
amount  due  plaintiff  on  that  account.  There- 
fore, If  the  plaintiff  shall  finally  prevail,  he 
will  be  shown  to  have  been  entitled  to  a  lien 
of  that  amount  upon  tbe  hay,  if  grown  upon 
the  pasture,  and  upon  all  the  property  seized 
by  the  sheriff,  if  the  other  grounds  of  at- 
tachment existed. 

[3]  The  Jury  found  that  the  defendanta 
were  ^titied  to  damages  in  the  sum  ot  $119 
on  account  of  injury  to  their  crops  by  the 
defendant's  cattle.  This  finding  is  assailed 
as  having  been  influenced  by  an  erroneous 
instruction.  Tbe  lease  contained  ah  agr^ 
meut  on  the  part  of  the  defendants  to  "ke^  - 
in  good  repair  all  fences  surrounding  said 
farm  lands  and  all  buildings  except  the  gen- 
eral wear  and  damage  by  elements."  There 
was  evidence  ot  a  local  custom  for  those 
handling  cattle  to  "ride  the  fences,"  carrying 
"staples  and  a  hammer  and  the  necessary 
tools  for  repairing  a  fence."  The  Instruc- 
tion complained  of,  after  quoting  this  clause 
of  the  lease,  contained  this  language:  '*It 
you  should  find  from  the  i»eponderance  of 
tbe  evidence  that  at  tSa  time  tbe  orl^nal 
tease  was  executed  there  was  a  general 
custom  or  usage  In  that  community  whereby 
titose  handling  cattle,  when  the  same  were 
kept  In  on  Inclosure,  to  ride  the  fences,  and 
the  custom  was  of  such  notoriety  and  had 
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existed  BO  long  Oat  ytm  beUera  the  parties 
to  tbe  lease  must  have  known  of  mcb  gener- 
al custom  or  usage  and  contracted  with  ref- 
erence to  and  that  they  did  so  contract  In 
reference  to  sadi  general  custom  or  nsage, 
then  It  would  be  the  dnty  of  the  plain  tiff,  In 
the  management  of  his  cattle,  to  obaerre 
such  custom  or  nsage  nnless  otherwise  under- 
atodd  and  agreed  by  and  between  tiie  parttes.** 

Tbe  provision  of  the  lease  regarding  the 
keet^ng  up  of  the  fence  was  not  amMgaons 
and»  within  Uie  authority  of  a  case  recraOy 
dedded  by  this  court,  could  not  be  affected 
by  eridence  of  a  local  custom.  Atkinson  t. 
KirkpatEldE,  90  Kan.  S15.  135  Paa  579.  The 
same  Instruc^n  defined  Ihe  defendants*  duty 
as  being  to  exercise  ordinary  care  in  repair- 
ing the  fence.  We  think  their  obligation  Is 
to  be  meaaored  by  the  terms  of  the  lease 
rather  than  by  the  rule  of  ordinary  diligence. 

The  judgment  Is  modified  to  this  extent: 
The  order  dlscbargiog  tJie  attachment  Is  set 
aside;  a  new  trial  Is  granted  upon  tht;  issue 
raised  by  the  defendants*  claim  of  damages 
on  account  of  injury  done  by  the  plalntlirs 
cattle ;  subject  to  change  In  accordance  with 
the  decision  of  that  issue,  the  general  Terdlct 
is  to  stand  as  a  settlement  of  the  matters  in 
litigation  between  t3ie  parties.  All  the  JTua- 
tlces  concurring. 


HULSMAN  T.  DEAL, 
(Sopreme  Court  of  Kansas.    Not.  8,  1913.) 

(SyllabiM  fry  the  Court.) 

HlJECTMiNT  (S  9*)— Right  of  Actiow— Gban- 
TOB  IN  Deed  Given  as  Secvbitt. 

Land  in  poseession  of  a  tax  Hen  holder 
was  deeded  to  a  third  party  by  the  fee  owner 
for  tbe  purpose  of  securing  a  debt  Held,  that 
the  grantor  could  thereafter  maintain  ejectment 
against  the  one  thus  in  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  16-28;  Dec.  Dig.  |  9.*] 

Appeal  from  District  Court,  Finney  County. 

Action  by  Charles  B.  Hulsman  against  Jen- 
nie Deal.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Hoskinson  ft  Hoskinson,  of  Garden  City, 
'for  appellant  Foster  &  Foster,  of  Garden 
City,  fbr  appellee. 

WEST,  J.  Action  In  ejectment  The  plain- 
tiff recovered  subject  to  a  lien  for  taxes  and 
Improvements.  The  defendant  appeals,  and 
InsiBts  that  the  plaintiff,  having  parted  with 
bis  title,  was  not  the  real  party  In  Interest 

The  quarter  section  In  controvert  was  in 
possession  of  a  tax -deed  holder,  but  was  own- 
ed by  the  plaintiff,  who  had,  wlffiln  one  year 
from  his  majority,  made  sufficient  tender  to 
redeooo,  which  tender  was  refused.  Hulsnwn 
T.  Deal,  82  Kan.  B18,  108  Paa  849.  He  trad- 
ed this  and  another  quarter  for  certain  per- 
sonal property  valued  at  91,600.  O^ere  was 
testimony  tending  to  show  ttiat  the  trade  was 


made  on  condition  tliat  Uw  siHalntlff  Eihonld 
perfect  the  title  or  pay  back  $800  of  the  con^ 
Blderation ;  that,  being  unable  to  effect  a  set- 
tlement wltih  tbe  one  In'  possession,  he  took  a 
reconveytince  from  bis  grantees  in  order  to 
bring  ejectment;  that  he  then  deeded  to  a 
company  of  whldi  sudi  grantees  were  offi- 
cers, for  the  purpose  of  securing  tbe  payment 
of  the  $800  in  case  he  should  not  mate  good 
Ills  title  to  the  land ;  that  the  deed  was  mn- 
tually  Intoided  as  security.  It  is  true,  as 
suggested,  that  the  plaintiff's  own  testimony 
in  dilef  would  apparently  leara  him  without 
title,  but  Uom  his  cross-examination,  and 
from  other  evidence  Inbodnced,  the  trial 
court  could  have  Justly  reached  the  conclu- 
sion that  the' title  of  the  plalntUF  was  suffi- 
cient to  enable  him  to  maintflin  -Qie  action. 

It  Is  &mlllar  law  that  a  deed  intended 
merely  for  the  pui^mse  of  securing  a  debt 
leaves  the  grantor  the  real  owner.  Stratton 
V.  Rotrock,  84  Kan.  198,  114  Pac  224.  and 
cases  cited.  His  ownership,  thus  remainins* 
Is  sufficient  for  him  to  maintain  ajectmrat 
against  a  stranger  to  the  deed  in  possession 
under  a  redeemable  tax  lien. 

The  question  of  title,  the  only  one  present- 
ed by  tbe  appeal,  depends  on  the  proper  de- 
ductions to  be  drawn  from  the  evidence  of 
act  and  Intention,  and  th^  we  think,  Jus- 
tify tbe  result  reached  below. 

The  Judgment  is  therefore  affirmed.  All 
the  Justlcefl  concurring. 


BAKER  T.  MISSOURI,  K  A  T.  RT.  CO.? 
(Supreme  Court  of  Kansas.   Nov.  8,  191S.) 

RaIIAOADS    <§  805*)— INJUBIBS    TO  tXBSONS 

NEAB  Tbacks — Case. 

The  servants  of  a  railroad  company  are 
boand  on  approaching  a  crossing  to  keep  a 
lookout  for  travelers,  and  a  railroad  company 
is  liable  where  its  servant,  observing  the 
fright  of  a  horse  and  able  to  have  stopped  in 
time  to  avoid  injury,  recklessly  failed  to  stop 
his  railroad  tricycle,  thus  causing  an  injury. 

[Ed.  NotR.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  968-071;  Dec.  Dig.  §  305.*I 

Appeal   from   District  Court,  Bourbon 

County. 

Action  by  David  Baker  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

John  Madden  and  W.  W.  Brown,  both  of 
FarBous,  and  John  H.  Crlder,  of  Ft  Scott, 
for  appellant  Keene  ft  Gates,  of  Ft  Scott; 
for  appellee. 


PER  OCBIAM.  Action  to  recover  for  in- 
Jury  and  loss  sustained  by  ax^lee,  whose 
horse  was  lightened  by  the  negligent  opou* 
tion  of  a  railroad  tricycle  at  a  public  cross- 
ing. Some  of  the  conditions  existing  at  the 
crossing  and  tbe  circumstances  of  the  acdr 
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dent  were  stated  on  the  former  appeal.  Bak< 
er  V.  Hallway  Co.,  85  Kan.  263,  116  Pac  816, 
35  L.  R.  A.  (N.  S.)  822,  Ann.  Oas.  1912D,  1042. 
In  effect  the  Jury  found  that  Enlght,  who 
was  operating  the  tricycle,  aaw  and  appre- 
ciated that  the  horse  had  become  frlglitened 
and  unmanageable  and  yet  he  recklessly  ran 
the  machine  down  towards  the  horse,  and 
that  If  he  had  stopped  when  he  observed  the 
fright  and  danger  the  casualty  would  have 
been  avoided.    Some  of  the  witnesses  said 
that  Knight  conld  have  stopped  the  tricycle 
In  a  distance  of  6  feet,  and  the  Jury  found 
that  he  could  have  stopped  it  without  injury 
to  himself  in  from  12  to  15  feet.  Although 
the  sufficiency  of  the  evidence  is  challenged, 
it  appears  to  adequately  uphold  the  verdict 
It  teni^  to  show  that  Knight  was  culpably 
negligent  in  falling  to  stop  the  machine  aft- 
er be  saw  the  peril  of  appellee  and  also  that 
the  fright  of  the  horse  increased  as  Knight 
approached  the  crossing.   His  recklessness  Is 
shown  by  his  remark  to  a  witness  after  the 
acddeut  that  "he  didn't  have  to  stop."  The 
railway  company  Is  not  liable  for  the  result 
of  a  horse  taking  fright  at  cars  where  they 
are  operated  In  the  usual  way  and  at  the 
customary  rate  of  speed  and  with  due  re- 
gard to  the  rights  of  others.    However,  Id 
approaching  a  crossing  used  by  the  public, 
It  was  the  duty  of  Knight  to  keep  a  lookout 
for  travelers  on  and  approaching  the  cross- 
ing so  as  not  negligently  to  Injure  them.  He 
was  bound  to  use  care  commensurate  with 
the  danger  Involved  undw  the  drcamstancea 
existing  at  the  time  and  place.  Seeing  that 
fbe  horae  was  frightened  at  the  madilne  and 
that  the  trigbt  and  danger  -was  increased  by 
bis  nearer  approadi,  and  having  It  In  his 
power  to  stop  and  avert  tlie  peril,  he  reck- 
lessly endangered  the  safety  of  appellee  by 
running  on  towards  the  horse  and  thus  ren- 
dered the  company  liable  for  the  resulting 
injury.    Under  tlie  drcnmstances,  it  was 
bis  duty  to  have  used  all  reasonable,  avail- 
able means  consistoit  with  his  own  safety  to 
stop  the  machlna  In  view  of  the  testimony 
as  to  the  situation  there  and  of  the  willows 
and  weeds  along  the  track,  It  cannot  be  held 
that  appellee  was  guilty  of  contributory  neg- 
ligence in  driving  so  close  to  the  track  before 
observing  the  coming  tricycle.  The  slight  in- 
oinslstencles  In  the  answers  to  special  que»- 
iXouB  in  regard  to  measurements  of  space  and 
time  did  not  require  the  setting  aside  of  the 
flndings  and  verdict  or  the  granting  of  a 
new  trial,  nor  can  it  be  said  that  the  flnd- 
ings  are  without  support  in  the  evidence.  The 
charge  of  the  court  fairly  presented  the  is- 
saes  arising  on  the  evtdence  to  the  Jury,  and 
the  theory  that  there  could  be  no  recovery  if 
Knight  honestly  erred  In  Ms  Judgment,  pro- 
vided he  did  what  he  deemed  to  be  best  under 
the  altnation  as  he  saw  it  at  the  time,  was 
ttlrly  presented  in  the  InstructloDS  glvoL 
Judgment  affirmed. 


WBTHHBIiA  V.  MISSOURI  PAO.  RT.  CO. 
(Supreme  Court  of  Kansas.    Nov.  8,  1913.) 
(8vllnbu§  J>v  the  OourU) 

Cabbikbb  (f  837*) — Ihjust  to  PAssENaxBa— 

GomVIBUTOBT  NEGUOEKCE. 

A  passenger  on  a  railroad  train,  who  leaves 
the  tram  at  an  intermediate  station  for  a  tem- 
porary puriWBe,  is,  in  the  exercise  of  ordinary 
care  in  crossing  the  station  platform,  bound 
to  look  upon  the  platform  to  avoid  collision 
with  any  object,  usually  or  necessarily  thereon, 
which  may  impede  bis  progress  and  do  him  in- 
jary;  if  without  any  sufficient  reason  he  neg- 
lects so  to  do  and  he  receives  injury  by  com- 
ing in  contact  with  an  obstruction,  he  is  guilty 
of  contributory  Diligence  and  cannot  recover 
damages  from  the  raUroad  company  for  the  In- 
jury. 

[EdL  Note.— I>3r  other  cases,  see  Carriers, 
Cent  Dig.  I  1887;  Dec  IMgTlSS?.*] 

Appeal  from  District  Oourt,  IV^andotte 

County. 

Action  by  John  A.  Wetherla  against  the 
Missouri  Pacific  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeala 
Beversed  and  remanded,  with  directions. 

W.  F.  Waggener  and  J.  H.  GhaUlss,  both 
of  AbAlBon,  and  J.  N.  Baird,  of  Kansas  City, 
for  appelant  Angevine,  OubblBon  ft  Holt, 
of  Kansas  Caty,  for  ai^lee. 

SMITH.  7.  In  this  case  46  special  qoM- 
tlons  were  prepared  to  be  submitted  to  the 
Jury;  to  SI  of  the  questions  the  counsel 
for  tile  parties,  by  agreement,  ^ipeiuled  an- 
swers, and  16  questions  were  submitted  to  be 
answered  by  the  Jury,  the  foreman  affixing 
his  signature  to  each  question  so  answered. 
This,  although  novel.  Is  regarded  as  good 
practice  as  it  reUeves  the  Jury  from  form- 
ing answers  to  questions  of  fact  not  really  In 
dlesmte. 

The  undisputed  and  agreed  facts  are  that 
appellee  became  a  paasenger  upon  appellant's 
passoiger  train  at  Kansas  City,  Kan.,  about 
4:30  p.  m.,  November  9,  1909,  with  a  ticket 
entitling  him  to  ride  to  Horanlff,  a  statlrai  In 
Wiyandotte  county.  TtM  train  arrived  at 
the  intermediate  station  of  B^el  at  from 
5  to  6.*08  p.  m,,  at  which  place  appellee  de- 
sired to  Inquire  of  the  sta^on  agent  about 
a  shipment  of  potatoes.  He  spoke  to  the  con- 
ductor about  this,  and  the  conductor  said, 
"All  right."  The  train  stopped  at  Bethel 
from  30  seconds  to  one  minute.  There  was 
a  station  platform  at  Bethel,  extending 
from  the  railroad  track  to  the  station  build- 
ing alKiut  18  feet  wide  and  about  150  feet 
long.  A  mail  sack  was  unloaded  from  the 
mall  car  of  the  train  about  six  feet  east  of 
the  west  end  of  this  platform,  and  lay  there- 
on three  or  four  feet  from  the  train.  The  train 
was  running  in  a  westerly  direction.  When 
appellee  stepi}ed  off  the  train  he  walked  to- 
ward the  agent,  who  was  standing  on  the 
platform  10  or  12  feet  from  the  train,  asked 
the  ^^ent  if  the  shipment  of  potatoes  was 
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tbere,  and  was  told  there  was  nothli^  there 
for  bdm.  In  attempttng  to  again  board  the 
train  the  appellee  stumbled  and  fell  towards 
the  train  and  on  the  rail,  and  his  thnmb  and 
parts  of  two  fingers  were  cat,  and  had  to  be 
amputated.  The  app^ee  was  94  years  old, 
6  feet  and  2  Inches  tall*  weighed  225  pounds, 
and  was  receiving  a  salary  of  $65  per 
month.  The  Jnry  returned  a  general  verdict 
In  £aror  of  appellee,  and  assessed  his  damag- 
es at  ^,600.  Judgment  was  rendered  for 
that  amount  and  costs. 

The  Jury,  In  answer  to  special  questions, 
found  ttiat  aMnllee  alighted  from  the  train 
imn»diately  after  it  stopped;  that  dark- 
was  approaching  at  the  time ;  that  ap- 
pellant was  from  8  to  10  feet  from  the  train 
when  it  started  to  go  on  and  that  be  moved 
rapidly  towards  It  for  the  purpose  of  again 
boarding  it;  that  there  was  nothing  to  pre- 
vent him  from  seeing  the  mall  sack  if  he 
had  looked  for  It ;  that  the  train  had  moved 
30  feet  from  where  It  had  stopped,  and  was 
moTli^  four  miles  per  hour  when  app^ee 
attempted  to  board  It;  that  appellee  attempt- 
fid  to  board  the  train  at  tbe  front  end  of  the 
rear  passenger  car ;  that  appellee  bad  bold 
of  the  handrail  of  the  car  when  he  fell, 
but  stumbling  caused  him  to  get  an  fnaecuie 
iKAd;  that  fti^Uee  stnmUed  over  tbe  mall 
sadk  wben  be  started  for  the  train ;  that  Qie 
conductor  knew  aniellee  was  attaxyttlng  to 
board  the  train  when  he  fell,  and  knew  this 
wbea  be  beard  footsteps  behind  blm;  that 
when  appellee  was  talking  to  tbe  station 
agent  the  e.geat  was  standing  east  of  the  mall 
sack;  that  appellee  took  hold  of  the  band- 
rails  of  tbe  car  In  attempting  to  board  the 
train  Immediately  south  of  the  west  end  of 
the  depot 

Two  questions  were  Involved  In  the  case: 
First,  was  the  railroad  company  guilty  of 
negligence  which  caused  or  contributed  to  the 
injury  to  the  appellee  Second,  was  the  ap- 
pellee guilty  of  contributory  negligence?  The 
general  verdict  in  &vor  of  appellee  is,  in 
^ect,  a  decision  in  bis  favor  upon  both  of 
these  questions,  If  such  verdict  Is  supported 
by  competent  evidence.  Each  Is  a  question 
of  fact  for  tbe  Jury,  and  compels  an  affirm- 
ance of  the  Judgment  If,  as  aforesaid,  the 
evidence  la  sufficient,  and  unless  tbe  Jury  has 
made  a  special  finding  of  fact  inconsistent 
with  the  general  verdict,  which  special  find- 
ing is  supported  by  competent  evidence. 

Numerous  objections  are  made  to  the  in- 
structions given  by  the  court,  and  especially 
to  Instructions  Nob.  7  and  15.  Instruction 
No.  7,  although  requiring  a  high  degree  of 
diligence,  Is  practically  in  accord  with  the 
decisions  of  this  and  many  other  courts  as 
to  the  duty  of  the  railroad  company  in  safe- 
guarding its  passengers,  and  the  rule  should 
not  be  relaxed  as  to  passengers  while  on 
trains. 

Instruction  7  reads:  "The Jury  are  Instmct- 
ed,  as  a  matter  of  law,  that  It  is  flie  duty 


of  a  railroad  company  to  use  the  highest 
degree  of  care  and  caution  consistent  with 
the  practical  operation  of  the  road  to  pro- 
vide for  the  safety  and  security  of  the  pas- 
senger while  being  transported,  and  by  tbe 
'highest  degree  of  care,'  as  used  In  this  In- 
struction, Is  meant  that  the  railroad  com- 
pany, as  a  common  carrier  of  passengers,  is 
required  to  do  all  that  human  care,  vigilance, 
and  foresight  can  reasonably  do,  In  view  of 
tbe  character  and  mode  of  conveyance  adopt- 
ed, to  prevent  accidents  to  passengers,  and 
this  rule  of  law  Is  appllcaUe  to  all  cases 
where  the  relation  of  passenger  and  carrier 
exists." 

A  passenger  on  a  moving  train  is  In  the 
custody  of  the  railroad  company  and  Its  em- 
ployes. He  is  helpless  to  avert  any  of  tbe 
many  dangers  to  which  he  is  exposed.  His 
utmost  effort  In  safeguarding  himself  is  to 
refrain  from  any  act  that  increases  his  peril. 
On  a  platform,  however,  be  has  full  control 
of  bis  own  movements;  he  Is  generally  free 
to  observe  his  surroimdlngs,  and  may  gener- 
ally avoid  coming  In  collision  with  any  object 
which  may  cause  him  InJnry.  We  think  In- 
struction No.  16  correctly  Instructed  the  Jury 
that  at  the  time  of  the  accident  appellee  was 
a  pas8»iger,  and  entitled  to  the  care  of  a 
passenger. 

It  is  claimed  in  the  petition  that  It  was 
dark  at  the  depot  platform  at  the  time  of  the 
accident,  yet  the  evidence  indicates  and  the 
Jury  found  in  Its  Special  findings  Nob.  2S  and 
28,  as  follows: 

"Q.  26.  Was  It  Ught  at  tbe  time  plaintUT 
was  Injured?  A.  Approaching  darkness." 

"Q.  28.  What  was  tbere  to  have  prevented 
him  from  seeing  said  mall  sack  If  he  bad 
looked?  A.  Nothing  if  he  had  looked  for  It" 

It  was  the  duty  of  the  appellee  to  exerdae 
reasonable  care  for  his  own  protection,  as 
well  as  it  was  the  duty  of  the  railroad  com- 
pany to  protect  him  from  InJnry.  From  the 
two  findings  of  the  Jury  it  Is  evident  that  if 
he  had  looked  where  he  was  going  he  would 
have  seen  the  mall  sack,  and  it  is  a  fair  pre- 
sumption that  If  he  had  seen  the  mall  sack  be 
would  not  have  stnmbled  over  it  He  did 
stumble  over  It  and  it  follows  as  a  reason- 
able presumption  that  he  did  not  look,  did 
not  see  it,  and  did  not  exercise  reasonable 
care  to  avoid  Injury  to  himself.  On  the 
cross-examination  of  the  appellee  as  a  wit- 
ness, numerous  questions  were  asked  of  him 
as  to  whether  be  looked  on  the  platform  in 
going  to  take  the  train,  to  each  of  which 
he  gave  evasive  answers,  evIdenUy  to  avoid 
saying  whether  he  did  or  did  not  see  the 
mall  sack.  Finally  the  question  was  asked 
him,  "Ton  weren't  paying  any  attention  to 
anything  that  was  on  the  ground?"  -(Bvl- 
dently  meaning  the  platform,  as  he  was  b^g 
Interrogated  about  going  on  the  platform.) 
He  answered,  "I  did  not  look  to  see  what  was 
there." 

The  answer  to  special  qnestlon  No.  28,  by 
tbe  Jury,  Indicates  that  appellee  did  not 
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look,  and  Old  not  tM  tbe  mail  sacfc  on  the 
platform.  If  he  did  not,  he  was  guilty  of 
contrlbatory  negligence.  It  was  Us  duty  to 
take  all  reasonable  precautioiui  to  avoid  any 
obetmctUus  that  might  be  npon  tbe  platform. 
It  Is  a  matter  of  ctmunon  knowledge  that  ba^ 
gige  truCkB,  mall  sacks,  and  sometimea  other 
obstadea  are  necessarily  for  a  time  upon  de- 
pot platfbima,  and  It  la  Oie  dnty  of  the  paa- 
MOfer  barinc  to  pan  therenpon  to  nae  his 
•enses,  specially  his  sense  of  sight,  to  pre- 
rent  contact  therewith  and  to  aare  himself 
from  InjiuT.  Tbe  vedal  flndliig  of  the  Jnty, 
In  ec^  finds  the  apoeltee  sidlty  of  contrlb- 
ntory  negUgenoe,  and  snch  special  finding 
controls  tbe  general  rerdlct  which  should 
liare  bea  In  favor  of  the  appellant. 

Tbe  Judgment  Is  reyersed,  and  the  case  Is 
remanded,  with  Instmdions  to  render  Judg- 
meot  for  the  defendant 

BVBCH.  HABON.  POBXBR,  BENSON,  and 
VVDST,  JJ^  ooDcnrring. 

JOHNSTON.  O.  J.  I  conenr  In  the  Jodg- 
amt  on  the  ground  that  no  "tgHgw*?ft  of  the 
nUioad  company  was  shown. 


ZnSGUBB  et  aL  t.  JUNCTION  CITZ  at  aL 
(Supreme  Coort  of  Kansas.   Nov.  8,  19ia.) 

(ByVahtu  hv  the  Court.) 

9IATDTEB    (I  39*)— BRAOnanr— IHTALIDITT 

— BriDXNCK.  ■ 
An  enrolled  UH.  signed  by  the  Oovemor 
and  pablished  as  a  statute,  may  be  held  not  to 
be  a  valid  enactment,  where  words  which  it 
contains,  and  which  are  essential  to  Its  opera- 
tion, are  shown  by  the  Joamal  of  one  <A  the 
braoches  of  die  Legislatare  to  have  been 
■trickeo  ont  by  amendment  before  the  bill  pass- 
ed that  body,  and  where  other  record  evidence 
confirms  the  correctness  of  the  entry  on  the 
jonrnal,  and  accounts  for  the  discrepancr  be- 
tween it  and  tbe  enrolled  bilL 

rSd.  Note.— For  other  case^  see  Statntas, 
CeoL  I»g.  i  42;  Dec.  Dig.  )  Sl*} 

Jdmston,  C  J.,  dissenting. 

AivUcatlon  of  Walter  Ziegler  and  others 
tor  a  writ  of  mandamus  against  the  City  of 
Junction  City  and  othera   Writ  denied. 

W.  8.  Boark,  of  Topeka,  for  plalntHTs  In 
error.  I.  U.  Piatt,  Thoe.  Dover,  and  Jas.  V. 
Homphrey,  all  of  Innctlon  Olty,  for  deCend- 
aots  In  error. 

MASON.  J.  Prior  to  1913  the  statute  re- 
lating to  citlea  of  the  second  class  provided 
tbat  the  improved  property  should  bear  the 
cost  of  paving  streets,  except  at  the  Intersec- 
tloDs,  which  were  paved  at  the  expense  of 
the  city.  Oen  Stat  1909,  i  1374,  amended  by 
Uws  1911,  c.  102,  I  1.  The  statute  boolc  of 
that  year  contains  what  purports  to  be  an 
act  changing  this  rule  by  requiring  the  dty 
to  bear  also  one-third  of  the  cost  of  paving 
In  front  of  private  property.   Laws  1913,  c. 


111.  I  1.  A  dottht  has  arisen  whether  this 
act  BM  enndled,  wprored  by  the  Oovemor, 
and  published,  ever  passed  the  Soiate.  To 
settle  this  qneetion  a  writ  of  mandamus  has 
beoL  asked  of  this  coort  by  a  firm  of  con- 
tractors against  the  dty  ot  Junction  Olty  to 
recinlre  a  paving  tax  to  be  levied  In  accord- 
ance with  the  piovledons  of  tbe  new  law. 
The  Issuance  of  the  writ  la  resisted  on  the 
gronnd  that  the  Journal  of  tbe  Senate  shows 
ezplldUy  and  beyond  all  substantial  doubt 
that  the  act  in  Its  present  form  did  not  re- 
ceive ttke  ai^OTal  of  that  body. 

It  Is  a  familiar  fiict  that  there  is  a  dUfer- 
ence  of  Judicial  opinion  upon,  the  question 
whether  an  enrolled  bill,  certified  as  correct 
by  the  presiding  offlcer  of  each  house,  ap- 
proved by  the  executive,  and  published,  la 
absolutely  conclusive  evidence  of  Its  passage 
by  both  houses.  In  the  first  edition  of  Suth- 
erland's Statutory  Construction  it  was  stated 
In  effect  that  a  majority  of  the  state  courts 
had  returned  a  native  answer  to  this  ques- 
tion. In  the  second  edition  (Lewis'  Suther- 
land's Statutory  Construction  1904)  it  is  said: 
"It  Is  no  longer  true  that  'In  a  large  majority 
of  the  states'  the  courts  liave  held  that  the 
enrolled  act  may  be  Impeached  by  a  resort 
to  tbe  journals.  A  comparison  will  show 
that  the  courts  are  now  al>out  equally  divid- 
ed on  the  question..  Tbe  current  of  judicial 
decision  in  the  last  ten  years  has  been  strong- 
ly against  the  right  of  the  courts  to  go  back 
of  the  enrolled  act  Undoubtedly  the  deci- 
sion of  the  Supreme  Court  of  the  United 
States  in  Field  v.  Clark,  143  U.  S.  649,  12 
Sup.  Ct  495,  36  L.  Ed.  294,  has  had  much  to 
do  in  creating  and  augmenting  this  current; 
but  It  may  also  be  due  to  greater  simplicity, 
certainty,  and  reasonableness  of  the  doctrine 
which  holds  the  enrolled  act  to  t>e  conclu- 
sive." 1  Lewis*  Sutherland's  Statutory  Con- 
struction (2d  Ed.)  i  44. 

In  a  very  recent  note  the  cases  on  all 
phases  of  the  question  are  collected  and  clas- 
slfled.  Of  the  particular  situation  here  pre- 
sented It  Is  there  said :  "The  weight  of  au- 
thority sustains  the  rule  that  an  enrolled  bill 
may  t>e  Impeached  by  an  affirmative  showing 
txom  the  journals  to  tbe  effect  that  the  bill, 
as  enrolled  and  approved  by  the  Governor, 
materially  differed  from  that  pasKed."  Note, 
40  L.  R.  A.  (N.  S.)  24. 

In  this  state  it  is  settled  that  tbe  enrolled 
bill  may  t>e  impeached,  but  only  when  "the 
journals  of  tbe  Legislature  show  cirarly,  con- 
clnsively,  and  beyond  all  doubt  that  the  act 
was  not  passed  regularly  and  legally."  State 
ex  reL  v.  Francis,  Treas.,  26  Kan.  724,  731; 
Ballway  Co.  v.  Simons,  76  Kan.  130,  88  Pac. 
SSL  The  question  now  before  us  Is  whether 
this  condition  arises  in  tbe  present  case.  The 
original  biU  (House  BUI  No.  498)  undertook 
to  accomplish  the  purpose  already  stated  t>y 
making  two  additions  to  the  language  of  the 
existing  statute,  the  effect  of  which  is  shown 
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by  the  foUowlng  ertracts ;  the  added  words 
being  Italicized: 

"For  all  paving  and  Improvements  of  the 
flqnares  and  areas  formed  by  the  crossing  of 
streets,  avenues  and  alleys  and  for  paying 
one-tMrA  of  the  cost  of  paving  those  portiont 
of  the  streets  not  included  in  said  squares 
and  areas,  the  assessmeDt  should  be  made 
upon  all  the  taxable  proper^  of  the  city." 

"For  paving  tioo-thtrda  of  the  oost  of  pav- 
ing, macadamlziDg,  curbing  and  guttering  all 
streets,  avenues  and  alleys*  for  doing  all  ex- 
cavating and  grading  necessary  for  the  same, 
except  the  squares  and  areas  formed  by  the 
streets,  avenaes  and  alleys  after  said  streets, 
avenues  and  alleys  bare  been  brought  to 
grade  as  provided  in  the  first  subdivision  of 
this  section  rating  to  the  opening,  widening 
and  brining  to  grade  all  streets,  avenues 
uid  alleys,  the  assessm^ts  shall  be  made  for 
each  block  separately,  on  all  lots  and  pieces 
of  ground  to  the  center  of  the  block  on  either 
side  of  such  street  or  avenue." 

On  February  27tb  the  biU  passed  the  House 
In  this  form ;  merely  verbal  amendments  be- 
ing made  upon  another  matter,  ■>  Is  shown 
by  the  House  Journal  and  the  original  docu- 
ment preserved  in  the  office  of  the  secretary 
of  state.  In  the  Senate  it  was  referred  to 
the  committee  on  dtles  of  the  second  class, 
which  recommended  that  It  be  passed  with 
two  amendments  (Senate  Journal  1913,  p. 
666),  ndther  of  which,  however,  was  ever 
adoi>ted  or  even  moved.  The  Senate  Journal, 
-under  the  date  Bfarch  10th,  contains  these 
entries  concerning  it: 

"House  Bill  No.  408.  An  act  amending 
section  1  of  chapter  102,  Session  Laws  of 
1911,  relating  to  power  of  dtles  of  the  second 
class,  was  read  the  third  time. 

"Senator  Paulen  moved  to  amend  section  1 
by  striking  out  In  lines  26,  27.  and  28  the 
following  words:  'And  for  paying  one-third 
of  the  cost  of  paving  those  portions  of  the 
streets  not  included  in  said  squares  and 
areas.'    The  amendment  was  adopted. 

"Senator  Bowman  moved  to  amend  section 
1,  line  51,  by  striking  out  the  words  'two- 
thirds  of.*    The  amendment  was  adopted. 

"Senator  Wolf  moved  to  amend  section  1, 
line  37,  by  striking  out  the  word  'six'  and 
inserting  in  lieu  thereof  the  word  'five.'  The 
amendment  was  adopted, 

"Senator  Paulen  moved  to  amend  section 
1,  line  37,  by  striking  out  the  word  'thirty' 
and  Inserting  In  lieu  thereof  the  word  'ten.' 
The  amendment  was  adopted. 

"The  question  being,  Shall  the  bill  pass  as 
amended?  the  roll  was  called,  wlfb  the  fol* 
lowing  result:  Yeas,  27;  nays,  3;  absent  or 
not  voting,  10.  (Names  stated.) 

"A  constitutional  majority  having  voted  In 
favor  of  the  passage  of  the  blU,  the  bill  pass- 
ed, and  the  title  was  agreed  to."  Senate 
Journal  1913»  pp.  760,  761. 

The  House  Journal  redtes  that  the  Soiate 
amendmaiti  were  agreed  to  (House  Jonrnal 


1913,  p.  1086),  and  that  the  committee  on  en- 
rolled bills  reported  the  bill  as  properly  en- 
rolled (House  Jonrnal  1913,  p.  U48).  The 
original  bill  shows  changes  made  with  pen 
and  ink  corresponding  to  three  of  the  amend- 
ments described  In  the  Senate  Journal ;  each 
being  accompanied  by  the  initials  "S.  A.," 
doubtless  meaning  "Senate  amendment."  No 
change  whatever  was  indicated  with  respect 
to  the  first  amendment  proposed  by  Senator 
Paulen — that  striking  out  the  provision  mak- 
ing the  dty  liable  for  one-third  of  the  cost 
of  paving  the  streets  abutting  on  private 
property.  The  two  amendments  proposed  by 
Senator  Paulen  and  that  proposed  by  Senator 
Bowman  tiad  the  effect  to  make  the  law  sub- 
stantially the  same  in  all  respects  as  under 
the  act  of  1911.  The  amendment  proposed  by 
Senator  Wolf  reduced  the  rate  of  interest  on 
Improvement  trands  from  6  per  cent,  under 
the  old  law  and  the  original  House  blU  to  S 
per  cent  The  second  amendment  proposed 
by  Senator  Paulen  related  to  the  maximum 
maturity  of  such  bonds,  which  was  fixed  at 
10  years  by  the  old  law,  lengthened  to  30 
years  by  the  original  House  bill,  and  restored 
to  10  years  by  this  amendment  The  House 
bill  attempted  no  substantial  changes  In  the 
existing  law  except  as  already  stated.  The 
amendment  proposed  by  Senator  Bowman, 
striking  out  the  words  "two-thirds  of,"  was 
necessary  to  give  full  effect  to  the  amend- 
ment of  Senator  Paulen,  which  the  Journal 
recites  bad  Just  been  adopted.  The  provi- 
sion that  the  dty  was  to  pay  for  one-third  of 
the  paving  having  been  stricken  out,  it  was 
necessary  to  change  also  the  provision  mak> 
ing  the  Improved  prcqperty  liable  for  only  two- 
thirds  of  the  cost 

The  recital  of  the  Senate  Journal  la  posi- 
tive and  explidt  that  the  words  expressly 
making  the  dty  liable  for  one-third  of  the 
paving  cost  were  stricken  ont  of  the  bill  be- 
fore it  was  voted  upon.  There  is  notliing  In 
any  part  of  the  Senate  Journal  that  In  any 
way  tends  to  impeach  or  contradict  this  en- 
try. It  Is,  however,  in  direct  conflict  with 
the  enrolled  bill.  Even  to  support  the  pub- 
lished statute  It  cannot  be  presumed  that  this 
Panlen  amendment  was  In  fact  lost,  and  that 
the  entry  stating  that  it  was  carried  was  a 
mistake,  because.  If  this  amendment  had  been 
voted  down,  there  could  have  been  no  pos- 
sible occasion  for,  or  purpose  In,  the  Bowman 
amendment,  striking  out  the  words  "two- 
thirds  of."  This  second  amendment  was  un- 
questionably carried,  as  is  shown  not  only  by 
the  Journal  bat  by  the  enrolled  bill.  And  it 
cannot  be  presumed  that  the  Paulen  amend- 
ment was  reconsidered  and  voted  down  be- 
fore the  roll  call,  and  that  tbroogb  error  the 
Journal  tails  to  show  the  action,  because,  if 
the  Senate  had  changed  its  mind  in  this  re- 
spect, it  would  necessarily  have  changed  It 
also  with  regard  to  the  Bowman  amendment. 
That  it  did  not  do  so  Is  shown  by  the  en- 
rolled bllL  Tbe  two  amendments  are  snb* 
stantlally  ottm,    ISuey  are  bat  parts  of  a 
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Btntfle  dutnctt  In  tbe  poUcy  of  tM  meamue, 
The  old  law  required  the  Improved  property 
to  pay  all  the  expense  of  paTlnc,  except  at 
■treet  Interaectknu.  Tbe  original  bill  under- 
took to  make  tbe  clt7  Uable  tor  one-tUid  and 
tbe  prop^ty  tor  two-thtnlB  by  Inaertlag  ad- 
ditional words  in  two  piorlslona;  the  one 
detinlns  the  IlablUty  of  the  dty,  the  other 
that  of  the  property  owners.  All  parts  of 
the  record  agree  la  showing  that  one  of 
theae  was  rtrl^en  oat.  and  the  condualon  ts 
Irresistible  that  this  was  done  In  order  to  de- 
feat tbe  HewfiiMsl  pnzpoee  of  the  bUL  True, 
if  nothing  were  before  ns  excepting  the  pnb- 
Uebed  statnte,  we  might  perb^  wamltj  by 
interpretation  the  words  "two-thirds  ttf," 
which  were  stricken  out  by  tbe  Bowman 
amddmenL  But  the  fact  that  these  words 
were  once  In  the  UU,  and  were  deliberately 
taken  out  by  the  action  of  the  Senate,  makes 
It  clear  that  no  assent  was  erer  given  by  that 
body  to  the  propoeed  diange  In  leglslattve 
pollcT. 

What  actnally  happened  seems  too  obvloas 
to  admit  of  a  snbetantlal  donbt  Tbe  Paalen 
anmdment  was  adopted  by  tbe  Senate,  and 
was  never  reconsidered.  The  Bowman 
ammdsaent  followed  as  a  natural  sequence. 
An  entry  of  each  was  made  on  tbe  JoumaL 
When  Oie  attempt  was  made  to  mark  the 
orlginHl  bill  so  as  to  show  the  seTeral  Senate 
amqidmenta,  there  was  on  InadTertent  omis- 
BioD  to  show  tbe  Bttlking  out  of  the  words 
coveted  by  Senator  Paulen's  motion.  It  thus 
happened  that  tbe  House  of  RepreeentatiTee 
was  not  Informed  of  tbe  adoption  of  this 
amoidment.  It  voted  to  concur  In  the  Senate 
amendments,  having  no  notice  of  the  first 
and  most  important  of  them.  Tbe  committee 
on  enrolled  bills,  in  reporting  that  the  bill 
was  properly  enrolled,  were  correct  so  far  as 
conld  be  ascertained  from  the  information 
afforded  by  the  papers  in  their  hands. 

Upon  these  grounds  we  think  the  condi- 
tions wblcb  most  exist  in  order  to  Impeach  a 
pubOabed  statute  are  fully  met  The  Journal 
of  tbe  Senate  states  positively  that  the  bill 
in  the  form  shown  by  the  enrollment  did  not 
pass  that  body;  an  examination  of  the  entire 
record  not  only  fialls  to  discredit  the  entry 
on  the  Jonmal— It  confirms  1^  and  explains 
bow  tbe  discrepancy  between  it  and  the  en- 
rolled bill  was  occasioned.  Therefore  It  is 
sbowD  titearly,  condnslT«ly,  and  beyond  all 
doubt  that  the  act  as  published  did  not  re- 
ceive Oie  ai^roval  of  the  Senate,  and  is  not 
a  valid  law.  Cases  la  which  the  rule  has 
been  applied  under  similar  circumstances, 
bat  upon  lees  convincing  proo^  are  tound  in 
tbe  note  already  refbrred  to.  Note,  40  L.  S. 
A.  (N.  S.)  26. 

The  soggeetlon  has  been  made  that  by  an 
act  which  took  effect  at  a  later  date  than 
that  nnder  conildeiatlon  the  entire  cost  of 
[firing  (except  at  IntersectlonB)  ms  laid  up- 
on tbe  property  benefited.  Laws  1913,  c.  3.12, 


1 1.  That  ae^  howerw,  so  far  at  rtfates  to 
liability  tot  tbe  cost  of  pftvluA  to  an  old 
statute,  which  was  re-oiacted  in  1918  as  an 
incident  to  amendments  having  no  bearing 
upon  that  matter.  Its  provislonB  on  this  sub- 
ject would  therefore  not  control  new  legisla- 
tion of  191S.  Gen.  Stat  1909,  |  9087,  snb- 
dlv.  1. 

An  argument  has  also  been  made  to  the 
effect  that  the  statute  as  published  does 
not  require  the  paymrat  1^  the  city  of  one- 
third  the  paving  cost  Hie  adoption  of  the 
Bowman  am«idmait  gtvas  a  substantial  bads 
for  this  contention;  but  the  view  tsken  of 
tbe  matters  already  discussed  rendms  a  de- 
cision upon  this  point  unnecessary. 

The  writ  of  mandamus  is  denied. 

BURGH,  SMITH.  POBTKR,  BB»fSC»f. 
and  WB8T,  JJ.,  concurring. 

JOHNSTON,  C  3^  dissenttng,  on  the 
ground  that,  In  his  opinion,  the  ttirolled 
statute  is  not  impeached  by  tbe  Journals  of 
the  Legislature:  that,  while  one  entry  in  the 
Journals  conflicts  with  ,tbe  enrolled  bill, 
another  entry  In  the  Journals  is  to  tbe  efftet 
that  the  bill  was  correctly  enroUed;  that 
the  enrolled  bill  is  better  evidence  of  legisla- 
tive action  and  more  reliable  than  conflicting 
entries  in  the  Journals  even  when  supple- 
mented, as  here,  by  papers  outside  of  the 
Journals ;  and  that  within  former  dedsions 
of  this  court  the  Journals  do  not  show  clear- 
ly, conclusively,  and  beyond  all  doubt  that 
the  act  was  not  passed  as  enroUed  and  pub- 
lished. 


STATB  V.  OHILIS. 
(Sapreme  Court  of  Kansas.    Nov.  t,  1918.) 

(ByUabiM  by  the  Court.) 

1.  LiBKL   ATTD   SLAHDKa  (H,  15S*)— CSIiaiTAL 

Fbosecotior— Eviosncn  or  Haucx. 

Id  a  prosecution  for  Ubel  sfainst  a  pob- 
lisber,  who  charged  in  Us  newspaper  that  a 
certain  fraternal  beneficiary  society  was  a 
"fake  order"  and  bad  been  proven  a  "skin 
game,"  It  appeared  that  tiie  defendant  had 
been  defeated  In  a  dvU  suit  against  the  socie- 
ty, and  had  then  declared  that  he  would  break 
it  np  and  put  It  oat  of  bnaineas.  These  dec- 
laratiooa  were  fdUowed  by  a  aeries  of  articles 
reflecting  on  the  society.  Held,  they  were  all 
admissibis  in  evidence  to  prove  malice,  and 
that  the  entire  article  in  which  tbe  defama- 
tory matter  occurred  was  also  admisBible. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander.  Cent  Dig.  H  4S(M36;  Dec  Dig.  ( 
155.*] 

2.  LiBZL  ARo  Slakdeb  ({  156*>— CaiUUfAI. 
Pbosbcutioh— BvzoxRCi  or  Falsttt. 

Tbe  report,  to  the  superintendent  of  in- 
snrance  of  a  special  examiner  duly  appointed 
to  investigate  and  report  upon  the  affairs  of 
the  society,  was  admissUile  is  evidence  to  prove 
the  lawful  character  of  the  society  and  nt  Us 
business,  and  to  prove  the  falsity  of  the  pabH- 
catlon  complained  of. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Shmder,  Csnt  Dig.  H  430--4S6;  Dea  Dig.  { 
16S.*] 
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3.  LiBCI.  AHD  SX^ITDO   (I  155*>— GitnciNAL 

PKOSEormoN— Lncmiro  the  Bvidenos. 
The  trial  coart  had  the  right  to  confine 
the  investisation  of  the  affairs  of  the  aodety 
within  reaeoDable  limits  of  time.  The  libel 
spoke  as  of  May  6.  1911,  and  a  ruling  that  the 
parties  should  not  go  back  of  Norember  30, 
1900,  the  date  of  the  defendant's  defeat  in 
the  civil  suit,  did  not  consUtata  an  abuse  of 
discretioD. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent.  Dlf.  ff  480-436;  Dec.  Dig.  t 

155.*] 

4-  -Cbiuinai.  Law  (|  1170*)— Appbal— Hami- 
1X88  Bbrob— ExoLnaion  or  SItidenoe. 
The  state  of  the  aodet^'s  finances  from 
January  1,  1908,  to  October  81,  1910,  was 
shown.  Its  reports  to  the  snpenntendent  of 
insarance  for  uie  years  1910  and  1911  were 
offered  in  evidence  by  the  defendant  They  dis- 
closed no  important  change  in  the  society's 
condition.  Held,  the  reports  were  proper  evi- 
dence,  but  that  their  rejection  was  error  with- 
out  prejudice. 

[Ed.  Note.— For  other  eatest  see  Criminal 
Law.  Cent  Dig.  H  S145-8168;  Dea  Dig.  I 
1170.*] 

5.  Cbiuikal  Law  (|  1186*)— Babuubss  Ob- 
bob— Exclubiok  OP  Etidekce. 

Evidence  was  rejected  which  the  defend- 
ant claimed  justified  him  in  publishing,  con- 
cerning the  society,  that  it  was  unable  to  con- 
duct its  business  and  meet  its  obligaUons  un- 
der its  plan  of  Insunvnce.  Held,  toe  wisdom 
of  the  swdety'a  of  insurance  and  its  abil- 
i^  to  meet  its  obligations  according  to  that 
plan  were  beside  the  issue,  the  defamatory 
charge  being  that  the  society  was  a  fake  order 
and  a  skin  game:  that  is,  was  not  what  It 
purported  to  be,  but  was  a  confidence  game, 
operated  for  the  purpose  of  cheating,  fleecing, 
and  swindling.  Held^  further,  the  evidence  was 
not  important  because  the  issue  of  whether 
or  not  the  sodety  did  in  fact  fleece  people  was 
fully  tried. 

[Ed.  Note,— For  other  casea,  see  Gi1n}inal 
iJiw.  Cent.  Dig.  H  3215-3219,  8221,  8230;  Dec. 
nig.  I  1186.*] 

6.  CaiinNAL  Law  A  829*)— Trial— BxrnsAi. 
OT  InnvucnoNs  Ootkbbd. 

It  was  not  error  to  refuse  a  requested  in- 
struction relating  Co  privilege,  when  the  law 
OD  that  subject  was  correctly  stated  to  the 
jury  with  sufficient  fullness  in  instructions 
framed  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Die  I  2011;  DecTDig.  1  829.*] 

Appeal  tnm  DlBtrict  Court,  Wyandotte 
County. 

Nick  Chiles  was  convicted  of  libel,  and  ap- 
peals. Affirmed. 

L.  S.  Harvey  and  Dorsey  Green,  both  of 
Kansas  City,  for  appellant  J.  8.  Dawson, 
Atty.  Gen.,  and  J.  M.  Meek,  Joseph  Taggart, 
and  C  O.  Olandou*  all  of  Kansas  City,  for 
the  Stata 


BURCH,  J.  The  defendant  wu  eonvlcted 
of  libel,  and  appeals. 

The  defiunatory  matter  was  pnblislied  in 
the  defendant's  new^per,  the  Top^ 
naindealw,  on  May  5,  1011,  and  consisted  in 
statonenta  that  the  Knights  and  Ladies  of 
Protecti(nit  a  fiatemal  bmeflciaiy  society, 
had  been  "provoi  a  skin  game,**  had  the 


brand  of  "fake"  placed  on  It,  and  was  a  "fake 
order"  of  which  the  people  should  beware. 
In  November,  1900,  a  Judgment  was  ren- 
dered against  the  defendant  in  an  action 
which  he  had  brought  against  the  society 
to  recover  the  sum  of  $200.  Soon  after- 
ward he  made  the  declaration  that  he  would 
compel  the  society  to  pay  him  that  money  or 
break  it  up  and  pot  it  out  of  business.  This 
declaration  was  made^  in  substance,  to  dif- 
ferent persona,  and  was  later  followed  by  a 
series  of  articles  savagely  attacking  the  so- 
ciety, which  appeared  In  the  Flaindealer  on 
October  7,  1910,  October  21,  1910,  April  8, 
1911,  and  May  6,  1911.  The  last  article 
contained  mndi  Intemperate  matter  of  Hie 
same  character  as  that  upon  which  the  in- 
formation was  based.  Tbo  principal  errors 
assigned  relate  to  roUngs  concerning  the  in- 
troduction of  evidence. 

[1]  AH  the  newspaper  articles  referred  to, 
and  aU  of  the  article  In  which  the  de&ima- 
tory  matter  appeared,  were  Introduced.  This 
was  deariy  proper.  The  animus  of  the  de- 
fendant was  an  Issue,  and  whatever  threw 
U^t  on  that  sobject  was  admissible.  The 
verbal  declaration  that  he  would  break  np 
the  society  was,  of  oonrsei  relevant,  and  hla 
subsequent  conduct,  Including  the  printing 
of  statements  consistent  with  his  expressed 
intent,  t»ded  to  establish  guilt  The  true 
meaning  and  character  of  the  newspaper  ex- 
cerpts embodied  in  the  Information  were 
elucidated  IKT  resenting  to  the  Jniy  the  art- 
tlQg  In  which  they  occurred.  The  purpose 
of  this  evidence  and  the  extent  to  which  the 
Jury  might  consider  it  were  propeHy  stated 
In  an  instruction  whlcta  the  court  gave. 

[2]  The  smterlntoident  of  Insnxance^  un- 
der anfluHl^  vested  In  him  law.  appoint- 
ed a  QMcial  examiner  to  Inveattgate  whether 
or  not  the  affairs  of  the  sociefy  were  la  an 
unsound  condition,  and  whether  or  not  It 
was '  transacting  bnsUiess  contrary  to  tlio 
Insurance  laws  of  the  state.  The  e«nnlner*B 
report  was  admitted  In  evldmoe  on  behalf 
of  the  stata  It  was  dated  January  12,  lAU, 
and  gave  the  reeulla  of  his  Investigation  of 
the  transactions  and  finances  of  the  society 
from  January  1.  lOOS,  to  October  81,  1010. 
It  was  followed  by  the  Issuance  ot  a  cerUf- 
Icate  to  the  society  dated  March  1,  1911,  re- 
citing that  It  had  complied  wtOi  the  require- 
ments of  the  law  and  was  authorised  to 
carry  on  its  business  until  the  last  day  of 
February,  1912.  It  was  an  ^Iclal  document 
of  the  insurance  department  of  the  state,  and 
tended  to  establish  the  lawful  charactn  of 
the  society  and  of  Its  business,  and  thefalsi- 
tjf  oitiM  deffendanl^  charge  that  the  society 
was  a  take  and  a  skin  gam&  No  reason  for 
excluding  this  evidence  accompanies  the  aa- 
slgnment  of  error  rdatlng  to  It,  and  none 
is  apparent 

[I]  One  Dennis  Hope  dalmed  that  the 
society  owed  him  9B0  on  a  not^  and  his  tes- 
timony concerning  it  was  stricken  out  It 
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waa  an  old  dalm  ortgliuitins  long  prior  to 
tbe  Ume  the  manageTB  of  the  wdetr,  daring 
the  Tears  1900,  1910.  and  1911,  took  office. 
The  wltneBs  admitted  that  their  refusal  to 
pay  ttie  note  was  based  on  the  tact  that  It 
was  not  an  obligation  of  the  society,  and 
them  waa  nothing  whatever  to  indicate  that 
it  was  r^udiated  through  dishonesty.  Bnt 
beddes  thla,  the  tranaactlon  ont  of  which 
it  arose  so  far  antedated  the  pnbllcation  of 
the  hb^  and  the  condact  and  management 
of  the  society's  business  abont  that  time, 
that  It  fbU  ontslde  the  limits  to  the  investi- 
gation wfaldt  the  court  waa  neceaaarlly  com- 
pHled  to  fix.  The  Ubd  spoke  as  of  May  S, 
1911.  The  court  mled  that  the  parties  might 
go  badi  as  Car  as  the  Judgment  against  the 
defendant  in  November,  1900.  The  period 
thus  d^Ined  afforded  ami^e  opportonlty  for 
jBstlflcatlon  of  the  defendant's  statements, 
If  thexe  were  any,  and  conaeqnently  the 
conrfs  discretionary  power  was  not  abused. 
The  same  conalderatloiis  dispose  of  an  a»- 
slgmnent  of  error  relating  to  the  r^ection 
of  testtmotny  ottenA  by  the  defendant  as  a 
witness  in  his  own  bdialf. 

[4]  The  defoidant  ofTered  in  evidence  the 
r^iortB  made  by  the  society  to  the  snperin- 
t«ident  of  Insnrance,  showing  the  condition 
of  its  business  for  the  years  1910  and  1911. 
The  eridraice  was  rejected.  The  state  of  the 
fin«<ncwt  of  the  sode^  to  October  81,  1010. 
liad  been  shown,  but  the  court  might  well 
have  allowed  the  defendant  to  complete  the 
proo^  at  lesat  to  the  data  the  article  com- 
plained of  was  published.  The  defendant 
did  not  take  the  trouble  to  abstract  these 
Tcporti)  and  the  transcript  is  not  In  the 
files.  Consequently  the  assignment  of  er^ 
Tor  rating  to  the  ruling  in  question  might 
wen  be  Ignored.  The  court,  however,  has 
examined  the  documents  as  they  appear  in 
the  irabUshed  r^rts  of  the  superintendent 
of  insurance,  and  is  unable  to  say  that  they 
would  have  streogthened  the  defoidant's 
case.  They  disclose  no  important  change  in 
the  afTairs  of  the  sod^,  and  the  def«idant 
had  abundant  basis  Cor  all  Intimate  Infer- 
ences which  be  might  wish  to  draw  respect- 
ing Its  flnaoces  In  the  evidence  already  be- 
fore the  Jury. 

[i]  The  defendant  also  offered  to  show 
that  the  rates  set  ont  in  the  constitution  and 
by-laws  of  the  sodet?  were  not  sufficient  to 
pay  Its  death  losses,  or  to  mature  its  poli- 
cies and  pay  Its  operating  expenses,  and  that 
under  the  reports  of  the  society  only  about 
one-tbird  of  the  rate  levied  is  used  or  can 
be  osed  or  made  available  for  the  purpose  of 
paying  death  losses.  This  offer  was  accom- 
panied hy  a  atat^nent  that  it  was  made  for 
the  purpose  of  Justifying  the  defendant  In 
poUtahlnff  of  and  ooaooemlng  the  society  that 
it  was  practically  luable  to  meet  its  obliga- 
tions and  conduct  its  business  under  the  law 


or  under  Its  plan  of  Insurance.  This  evi- 
dence was  rejected.  The  only  law  whldt  the 
defendant  claims  the  society  violated  Is  sec- 
tion 4SU  of  the  General  Statutes  of  1909. 
This  statute  limits  the  right  of  a  fraternal 
beneficiary  society  to  begin  issuing  certif- 
icates until  certain  conditions  are  compiled 
with,  and  has  no  bearing  on  the  present 
status  of  the  society.  The  defendant  was  not 
prosecnted  for  publishing  that  the  plan  of 
the  society  was  unwise  and  could  not  be 
fulfilled  and  that  it  would  not  be  able  to 
meet  Its  obUgatlona.  He  was  prosecnted 
for  imputing  to  it  dUhonesty  of  purpose  and 
depravity  In  conduct  What  he  said  was 
that  the  sode^  was  a  fftke  order  and  a  ^n 
game,  that  is,  that  It  was  not  what  it  pre- 
tended to  be,  but  was  a  confidence  game 
operated  for  the  purpose  of  cheating,  fleec- 
ing, and  swindling.  The  only  benefit  there- 
fore the  defendant  could  have  derived  from 
the  evidence  would  have  been  to  argue  to 
the  Jury  that  the  plan  of  the  sodety  was  so 
Impractical  and  unsound  that  for  Its  man- 
agers to  operate  It  at  all  was  to  trick,  de- 
cdve,  cbeat,  and  swindle.  Such  an  infer- 
ence would  have  been  quite  fanciful,  bnt  be- 
yond this,  the  square  issue  of  whether  or 
not  the  society  was  fleecing  the  people  was 
fnlly  tried.  The  defendant  undertook  to 
name  spedfle  instances  and  transactions,  and 
the  society  undertook  to  explain  them.  The 
real  merits  of  the  controversy  were  In  t&ct 
fully  investigated,  and  the  remote  and  in- 
direct evidence  rejected  would  not  have 
changed  the  result. 

"On  an  appeal,  the  conrt  must  give  Judg- 
ment  without  regard  to  technical  errors  or 
defects,  or  to  exceptions  whidi  do  not  alfect 
the  substantial  rl^ts  of  the  partlea"  Gen. 
Stat  1909.  I  6867. 

[I]  There  was  no  evidence  to  sni^rt  the 
statement  that  the  sodety  bad  been  proven 
a  skin  game.  The  defendant  had  b«ea  tried 
for  libel,  and  the  Jury  disagreed.  He  claim- 
ed that  this  amounted  to  an  acquittal  for 
him  and  proof  of  the  disreputable  character 
of  the  sodety.  The  libelous  matter  appeared 
in  the  defendant's  published  account  of  that 
trlaL  On  this  state  of  facts  the  defendant 
requested  an  Instruction  relating  to  the  priv- 
ilege of  the  press  concerning  reports  of  Jndl- 
dal  proceedings.  While  the  requested  in- 
struction wu  not  given  in  terms,  the  court 
did  instruct  the  Jury  fnlly  In  accordance 
with  the  doctrines  announced  by  this  court 
In  the  cases  of  SUte  r.  Balch,  SI  Kan.  465, 
2  PaCL  609,  Redgate  v.  Ronsh.  61  Kan.  480, 
S9  Pac.  lOSO.  48  L.  B.  A.  236,  and  Coleman 
V.  Macl«nnan.  78  Kan.  711,  98  Pac.  281,  20 
L.  R.  A.  (N.  S.)  361.  130  Am.  St  Rep.  390. 

Finding  no  error  In  the  record  which  prej- 
udldally  affected  the  defendant's  substantial 
rights,  the  Judgment  of  the  district  court  la 
affirmed.  All  the  Justices  concurring. 
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FLEHHINO  T.  TAYLOB  TUIfiU  UOHT  ft 
POWER  CO.  et  aL 
(Supreme  Court  of  Kuuas.   Not.  8,  1913.) 

(Byllaiua  by  th»  Court.) 

1.  oas  (i  8*)  —  mobtqaqei  in  possession  — 
Obligations  Assuubd— Pbesohption. 

Where  a  mor^agee  of  a  gas-dietributiDg 
company  took  posaession  of  the  mortgagea 
plant  and  franchises,  together  with  ita  records, 
books,  and  basineas,  and  carried  on  the  same 
buBineas  vltb  the  same  property  onder  the 
same  franchise,  It  vill  be  presumed,  in  the  ab- 
sence of  evidence  to  the  coQtrary,  that  the 
mortgagee  intended  to  respond  to  correspond- 
ing obligations  imposed  by  the  franchise,  or  in- 
cidental to  the  rates  it  coUected. 

[Ed.  Note.— For  other  cases,  see  Gas,  Dec 
Dik.  s  a*] 

2.  6a8  (S  8*)— Pubchase  bt  Mobtoaobb'b 
Aognt-Obliqations  Absdukd. 

Where  a  corporation,  organised  by  the 
officers  of  an  larestment  company  for  the  par- 
pose  of  parchasing  property  and  franchises  of 
a  gas-dlstribnting  company  mortgaged  to  the 
investment  company,  parchased  the  property 
at  a  mortgage  sale  nithoat  consideration  ex- 
cept the  interest  its  incorporators  might  own 
in  the  mortgage  as  shareholders  in  the  invest- 
ment company,  and  thereafter  the  new  com- 
pany carried  on  the  baainees  first  conducted  by 
the  mortgagor,  and  afterwards  by  the  mort- 

Sgee,  It  Is  held  that  the  new  company  should 
considered  as  an  agent  of  the  parent  com- 
pany in  the  pordiase  and  operation  of  the 
plant 

[Ed,  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  i  a*i 

3.  Gas  (S  8*)— DxsooNTiiiTrAiroK  or  Skbtxob 

— CONDinOHS. 

While  In  possession  and  carrying  on  the 
business,  the  investment  company  and  the  new 
company  enjoyed  the  franchises  and  privileges 
granted  by  ordinance  of  the  city  to  the  mort- 
gagor, collected  rates,  and  settled  ontstanding 
accounts  with  customers  upon  the  books,  and 
otherwise  continaed  the  business  as  their  pred- 
ecessor, the  mortgagor,  had  done.  The  new 
company  desired  to  discontinue  the  business 
and  remove  the  property,  mie  district  court 
permitted  this  to  be  done,  bat  required  that  it 
should  first  give  90  diva*  notice  of  Its  intend- 
ed withdrawn,  and  repay  to  consumers  depos- 
its which  bad  been  made  with  the  mortgagor 
as  security  for  the  payment  of  gas  bills.  It  is 
held  that  tliese  conditions  are  reasonable,  In 
view  of  the  nature  of  the  service  and  the  con- 
duct of  the  companies  so  tsklng  possession  of 
the  property,  continuing  the  business,  and  re- 
ceiving the  benefits. 

[Bd.  Note.— For  other  cases,  see  Gas,  Dec. 
Dig.  5  a*i  — , 

Appeal  titm  District  Court,  Allen  County. 

Action  by  B.  K.  Flemming  against  the  Tay- 
lor Fael,  Light  ft  Power  Company,  the  Nat- 
ural Gas  Company,  and  others.  From  Judg- 
ment for  plaintiff,  the  Natural  Gas  Company 
appeals.  Affirmed. 

Campbell  ft  Qoahom,  of  lola,  and  Oaxtia 
M.  Oakes,  of  Oawego,  for  appellant  Baxter 
D.  McGlaln  and  Swing,  Card  ft  Oard,  all  of 
lola,  for  appellee. 

BUNSON,  J.  This  appeal  was  taken  by 
the  Natural  Gaa  Oranpany  from  a  judgment 
against  It  for  an  injunction. 


On  NoTunber  22,  ]]W>4,  an  ordinance  was 
adopted  b7  Gae  City,  a  city  of  Oie  Kcoi^ 
class,  granting  to  .tlie  Taylor  Fn^  Li^t  ft 
Power  Company  the  right  for  20  years  to 
fumlah  natural  gaa  to  its  InluUdtanta,  and  to 
the  use  of  Its  streets  for  that  purpose. 
Among  other  conditions  a  rate  of  15  cents 
per  thousand  cubic  feet  of  gas  ms  allowed. 
The  Taylor  company  accepted  the  terms  of 
the  ordinance  and  estabUsbed  its  gas  plant 
and  famished  gas  to  oonsumers,  at  first  at 
flat  rates,  but  in  Norember,  1910,  It  pur- 
chased and  Installed  meters,  requiring,  how- 
ever, of  each  consumer  as  a  condition  for 
placing  a  meter  In  his  premises  the  payment 
of  00  cemtB  cost  of  installation  and  a  d^KWit 
of  (5,  giving  a  receipt  in  the  following  form: 

"Oct  — ,  1910.   Rec^ved  of  (here 

name  of  customer)  deposit  of  five  dollars, 
$6.00,  to  guarantee  the  payment  of  gas  bill 

and  to  care  for  Ircmdad  Meter  No.   

(here  insert  No,  of  m^er),  at  his  premises. 
B.  K.  Taylor,  Fiertdsnt  T.  P.,  U  ft  P.  Co. 
[SeaL] 

"This  receipt  must  be  returned  nhea  de- 
posit is  taken  xip." 

Because  of  a  diminution  In  the  flow  of  gas 
the  meter  rate  was  increased  to  2S  cents  per 
thousand  feet  by  consent  or  agreement  be- 
tween all  Interested  parties,  and  the  service 
was  continued  at  that  rate  by  the  Taylor 
company  while  It  remained  in  possession  of 
the  plant 

On  March  %  1906,  while  carrying  on  Its 
business  under  the  ordinance  the  Taylor  com- 
pany mortgaged  the  property  to  the  Demlng 
Investment  Company  to  secure  a  loan.  Fol- 
lowing a  description  In  the  mortgage  of  cer- 
tain lots,  leases,  and  gas  wells  is  the  follow- 
ing: "All  and  singular  the  pipes,  mains, 
branches,  branch  castings,  connections,  serv- 
ice boxes,  fittings,  meters,  lamps,  lamp  posti^ 
regulators,  valves,  casings,  drips,  drilling 
machinery  and  tools,  derricks  and  all  ai^ur- 
tenances  and  appliances  of  every  description 
connected  with  wells,  leases,  lines,  and  gas 
plant  of  said  company,  and  all  and  singular 
the  r^hts,  franchises,  leases,  contracts,  bene- 
fits, prlvllegee,  and  properly,  both  real  and 
personal,  now  owned  or  which  may  hereafter 
be  acquired  by  said  party  of  the  first  part,  at 
any  time.  Tlie  mentlonfng  or  not  mentioning 
of  any  particular  property,  or  gtvlng  or  not 
giving  a  description  thereof  shall  not  be  tak- 
en as  exidading  or  releasing  from  the  obli- 
gation of  this  mortgage,  other  moperty  or 
rights  not  mentioned  or  described,  but  owned 
or  enj<ved  by  said  mortgagor." 

This  mortgage  was  foreclosed  In  an  action 
commenced  by  the  Investment  ooinpany  In 
the  district  court,  and  a  judgmoit  was  ma.- 
dered  October  11,  1911,  against  the  Taylor 
company  for  over  flO,000,  and  for  a  sale  of 
the  mortgaged  property  (except  cotaln  real 
property)  in  accordance  with  the  law  gov- 
erning the  sales  of  mortgaged  personal  prop- 
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ertj.  The  Judgment  directed  thftt  poesearikm 
of  the  property  be  glren  to  tbe  mortgrnfee^ 
and  possession  was  taken  accordingly,  togeth* 
er  with  the  hooka,  records,  blanks,  franeUsea. 
and  bnsln«»  of  the  Taylor  company.  After 
doe  notloe  the  mortgagee  sold  the  property 
on  January  4,  1912,  to  the  Natoral  Gas  Com- 
pany, a  Kanffflff  corporation  organized  on 
January  3.  1912,  by  offlcen  and  employte  of 
the  Investment  company.   Tbe  Investment 
company,  mortgagee,  operated  tbe  gas  plant 
from  the  4th  of  December,  1911,  to  the  Sth 
of  January.  1912,  when  It  delivered  posaea- 
slon  to  the  gas  company.   On  January  2, 
1912,  before  the  mortgage  Bale,  the  gas  com- 
pany, or  some  of  its  officers,  applied  to  the 
dty  for  a  franchise  allowing  a  rate  of  SO 
cents  per  thooaand  cubic  feet,  and  allowing 
It  to  require  a  meter  dci>oslt  from  each  con- 
snmer  of  $5  as  a  condition  of  furnishing  gas. 
The  dty  took  no  action  upon  the  proposed 
fcandiise.  On  January  90, 1012,  the  gas  com- 
pany, while  carrying  on  the  budneas,  notlfled 
the  pipe-line  company  from  which  It  obtained 
the  snftter  part  of  its  snxvly  at  a  rate  of  15 
cents  per  thousand  feet,  that  It  would  not, 
after  January  22d,  pay  In  excess  of  8  cents 
per  ttumaand  feet   On  January  25, 1912,  the 
gas  company  filed  In  this  action  (which  was 
commenced  on  January  17tb)  an  affidavit, 
stating  that  It  claimed  no  right  under  the 
franchise  of  the  Taylor  company;  that  it 
bad.  In  anticipation  of  acquiring  the  plant, 
applied  to  the  dty  for  a  franchise,  which  had 
beoi  refosed;  that  it  had  operated  the  plant 
temporarily  without  any  franchise ;  that  tbe 
Taylor  franchise  bad  expired  because  the 
gas  supply  mentioned  In  it  had  been  ez- 
baosted;  and  that  the  plant  oonld  not  be 
operated  at  a  profit  on  account  of  the  neces- 
sity of  purchasing  gas  at  jureraUing  prices. 
On  February  28,  1912,  while  this  action  was 
stUl  pending,  the  gas  company  notlfled  tbe 
dty  and  the  consumers  of  gas  that  It  would, 
in  30  days,  shut  down  the  plant,  retire  from 
tbe  business,  and  r»nove  Its  pipes,  counec- 
tions,  and  other  property  from  the  streets. 
The  service,  however,  was  not  dlscontluued. 

me  business  of  supplying  gas  waa  carried 
on  by  the  Investment  company  after  it  took 
pcMBesslon,  and  by  the  gas  company  after 
maWng  the  purchase  in  tbe  same  manner  In 
which  It  had  been  done  by  tbe  Taylor  com- 
pany. Hie  books  and  records  of  the  Taylor 
company  were  continued  by  the  investment 
company  while  it  hdd  possosslon  and  by  tbe 
gas  company  afterwarda.  The  investment 
company  while  so  In  possession  recdved  meter 
deposits  from  castmnera,  and  gave  credit  for 
and  refunded  deposits  in  settling  outstanding 
bills.  The  gas  company  also  continued  to  re- 
celTe  such  dc^alte  while  opmtlng  tbe  plant 
All  tbe  stoddiolders  of  the  gas  company 
are  officers  of  tbe  inrestment  company,  in- 
dudlitf  tbe  president  vice  president,  secre- 
taiy,  tzeesnreri  and  soditor  of  Uke  latter  onu- 


1  pany.  all  of  whom,  except  the  president  are 
I  also  officers  of  the  gas  company. 
1  Ndther  of  the  defoidant  companies  has 
I  returned,  or  olT^vd  to  return,  the  d^;K>sits 
I  made  with  'the  Taylor  comjiany.  In  apply- 
!  Ing  tn  a  franchise  containing  a  provision 
I  providing  for  such  deposits,  it  was  not  con- 
:  templated  by  the  gas  company  that  tbe  de- 
j  podts  theretofore  paid  to  the  Taylor  com- 
pany should  be  returned  or  accounted  for. 
Tbe  value  of  the  material  acquired  by  tbe 
:  gas  company  was  $6,100.  Tbe  meters  were 
,  of  the  value  of  $7.60  each. 

The  ordinance  under  which  the  Taylor  com- 
.  pany  operated  provided  that  it  should  suitply 
'  gas  so  long  as  it  could  be  obtained  from  cer- 
tain Bpedfled  sources,  or  from  any  other 
source  auffident  for  the  purpose.   Tbe  Port- 
land Qas  &  Pipe  line  Company,  from  which 
gas  was  being  obtained,  was  still  able  and  wlU- 
I  Ing  to  continue  the  supply  at  15  cents  per  thou- 
.  sand  feet  although  the  supply  in  the  fleld 
was  being  depleted  at  the  time  of  the  trial. 
I  After  the  increase  in  rates  before  referred 
I  to,  the  supply  from  the  particular  sources 
named  In  the  ordinance  was  exhausted,  lear- 
I  ing  only  tbe  Portland  Gas  A  Pipe  Line  sup- 
I  ply.  As  a  result  of  this  diminution,  facto- 
I  ries  were  shut  down,  houses  were  vacated, 
and  people  moved  away,  until  at  the  time  of 
the  hearing  there  were  approximately  ISO 
consumers  «f  caa  In  the  dty. 

Findings  were  made  of  the  length  and  con- 
dition of  mains  and  pipes;  cost  of  Uylng  p^ 
Unea«  InstalUng  metera,  r^ulators,  etc.,  also 
of  oitries  of  receipts  and  e^enaes  upon  Uie 
books  of  the  gas  company  from  December  19, 
19U  to  March  18.  1912.  afaowlng  a  loss  in 
'  operation.  The  court  did  not  however,  make 
I  any  apedflc  finding  that  the  bustnesB  could* 
j  or  could  not  be  continued  at  a  profit 
I    This  action  was  brought  by  a  consumer 
who  had  made  a  deposit  with  the  Taylor  com- 
!  pany  of  $6,  for  the  bdi^  of  all  othera  atml- 
;  larly  situated,  against  the  Taylor  company. 
I  the  investment  company,  and  tbe  gas  com- 
pany, alleging  the  grant  to  the  Taylor  com- 
I  pany ;  that  tbe  other  companies  had  assumed 
'  charge  of  the  plant  as  successors  of  the  Tay- 
I  lor  company,  and  were  about  to  cease  opera- 
i  tlons  without  returning  the  meter  d^sits, 
I  and  praying  for  an  injunction  forbidding 
discontlQuance  of  supply  without  returning 
the  deposits,  and  until  the  expiration  of  a 
reasonable  time  after  notice.   The  dty  in- 
tervened, pleaded  the  contract  mbraced  In 
the  ordinance,  averred  acc^tance,  operation, 
and  the  enjoyment  of  benefits  under  it,  and 
prayed  for  an  injunction  forbidding  discon- 
tinuance of  the  service^  for  a  recdver  to 
oontinue  operations  if  necessary,  and  for 
gttieral  relief. 

The  gas  compsny  answered,  pleading  its 
purdtase  of  the  property,  but  averring  tltat 
it  bad  not  assumed  any  oblation  for  the 
debts  of  the  Taylor  company,  or  for  the  me- 
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ter  deposits,  and  disclaimed  any  rights  under 
the  Taylor  franchise,  it  also  alleged  that 
the  supply  had  failed  bo  far  that  gas  could 
not  be  furnished  to  consnmera  at  a  profit  at 
rates  fixed  In  the  ordinance.  The  trial  was 
concluded,  and  Judgment  entered  June  24, 
1912,  based  upon  an  agreed  statement  of 
some  of  the  facts  and  findings  of  others.  So 
far  as  deemed  material  to  this  decision  these 
facts  and  findings  are  embraced  In  this  state- 
ment The  action  was  dismissed  as  to  the 
Taylor  company,  upon  which  service  was  not 
obtained,  and  the  investment  company.  Judg- 
ment was  rendered  against  the  Natural  Gas 
Company  as  follows :  "It  la  therefore  consid- 
ered, ordered,  adjudged,  and  decreed  that  a 
permanent  injunction  be  granted  herein,  or- 
dering and  directing  the  defendant  the  Nat- 
ural Gas  Ck>mpany,  a  corporation,  or  any  one 
acting  by,  throu^,  or  under  it,  to  continue 
to  furnish  natural  gas  to  the  city  of  Gas 
and  its  inhabitants  (among  whom  la  plaintiff 
in  this  action),  and  keep  and  maintain  such 
service  as  is  provided  by  ordinance  No.  82  of 
said  city  of  Gas,  at  the  rate  of  charge  of  25 
cents  per  1,000  cubic  feet,  as  by  consent  and 
agreement  has  heretofore  been  done,  and  said 
defaidaht  the  Natural  Gas  Company,  a  cor- 
poration, refrain  from  shutting  off  or  dis- 
continuing the  famishing  of  natural  gas  to 
said  city  of  Gas  and  its  inliabitantB."  (Here 
follows  a  proviso  permitting  gas  to  be  shut 
off  for  failure  to  pay  bills  or  violation  of 
regulations.)  The  Judgment  forOier  pro- 
vides that  the  gas  company  may  discontinue 
operations  and  remove  its  plant  upon  30  days' 
notice  If  done  before  October  1st,  if  done  lat- 
er, upon  60  days'  notice,  but  that  before  oom- 
meaetng  sach  reowval  it  should  return  the 
deposits  which  had  been  made  as  ■ecorlty 
for  gaa  bills  to  the  Taylor  company.  The  ap- 
pllcatlim  of  the  plaintiff  and  the  clt7  for  a 
recover  was  reserved  for  futore  oonaidera- 
tlon  to  enforce  ttie  JwUmant  should  occasion 
arise,  and  Judgment  was  rendered  against 
the  gas  company  and  the  city  for  costs. 

Ifany  errors  are  ass^ned,  which,  in  view 
of  the  Judgment  allowing  discontinuance  ct 
the  service  upon  the  two  conditions  only, 
need  not  now  be  considered.  As  the  gas  com- 
pany desires  to  discontinue  operations,  and 
the  city  did  not  aiipeal,  Uie  only  question  to 
be  decided  is  wheQier  the  service  must  be 
continued  by  the  gas  companj  until  It  gives 
the  notice  and  pays  batft  the  d^oalts. 

[1]  Objection  was  made  to  oral  evidence  of 
a  conversation  accompanying  a  receipt  by  the 
Taylor  company  for  snch  a  ^Qtoslt,  tending 
to  prove  a  promise  to  retain  it  upon  pay- 
moit  of  arrearagea  nils  evidence,  while 
competent,  proved  nothing  not  shown  by  tb» 
rec^pt  and  the  drcamBtattcea.  The  obvious 
purpose  of  these  deposits  was  to  protect  the 
company  from  risk  of  losses  and  expenses  in 
collecting  many  small  amounts  from  defanlt- 
ing  customers.  It  followB  Uiat  upon  discon- 
tinuance of  the  service  for  any  reason  other 
than  the  default  of  the  customer  his  deposit 


should  be  returned  to  him,  or  applied  upon 
any  balance  against  him.  It  is  his  money, 
held  only  as  security.  If  the  deposits  liad 
been  delivered  over  to  the  successors  of  the 
Taylor  company,  no  serious  question  would 
arise,  for  the  liability  to  account  to  the  con- 
tributors would  follow  the  fund.  It  was  not, 
however,  so  delivered,  and  the  gas  company 
contends  that  the  depoidts  constitute  debts 
of  the  Taylor  company  only.  On  the  other 
hand,  It  is  insisted  that  the  gas  company, 
sncceeding  as  it  did  to  all  the  property  and 
the  franchises,  privileges,  records,  books,  and 
business  and  collecting  whatever  was  due,  ia 
also  charged  with  the  corresponding  liability 
to  account  for  the  d^slta,  and  that  to  en- 
force this  liability  the  condition  Imposed  In 
the  decree  was  equitable. 

It  must  be  remembered  that  the  Investment 
company,  as  mortgagee  of  the  Taylor  com- 
pany, took  possession  of  the  property  mort- 
gaged. Including  the  corporate  franchise, 
books,  and  business  before  referred  to,  and 
continued  the  business  as  It  had  been  before 
conducted  by  the  mortgagor,  and  that  the  goe 
company  continued  the  business  in  the  same 
manner,  using  the  same  property,  records, 
and  books  during  Its  possession,  recdvtng  and 
giving  credit  for  meter  d^>osits  on  bills  col- 
lected. These  companies  collected  outstand- 
ing accounts  due  to  the  Taylor  company,  ac- 
counts in  which  these  deposits  appeared.  We 
need  not  Inquire  whether  these  accounts  pass- 
ed by  the  mortgage.  They  were  taken,  held, 
and  appropriated  with  the  consent  of  the 
Taylor  company.  It  should  also  be  observed 
that  the  investment  company,  and  afterwards 
the  gas  company,  enjoyed  all  the  privileges 
granted  by  the  ordinance  to  the  Taylor  com- 
pany to  furnish  gaa,  use  the  streets,  and 
collect  rates.  While  a  corporation  cannot  sell 
or  mortgage  its  primary  franchise  to  exist, 
owned  by  the  incorporators,  it  may  aliaoate  or 
incumber  the  secondary  franchises  belonging 
to  the  corporation,  Indndlng  piivll^as  grant- 
ed by  a  city,  soch  OS  the  right  to  operate  its 
plant,  supply  gaa  or  water,  and  cttflect  rates. 
State  T.  Water  Oow,  61  Kan.  64T,  IMK^  60  Fac. 
8ST;  Joyce  on  S^uichises,  i  88. 

It  bos  hem  held  that  a  pnrdiaset  at  a 
foreclosure  sole  embracing  such  a  franchise 
succeeds  to  the  right  to  collect  rates  granted 
In  a  fnuMblse  to  the  mortgagor.  Omaha  Wa- 
ter Oo.  v.  Omaha,  77  a  G  A.  267,  147  Fed. 
1,  12  L.  B.  A.  (N.  &)  736,  8  Ann.  Oas.  614. 
In  this  Instance  the  privilege  was  exerdsed 
without  hindrance  and  tlie  ti^t  la  not  ques- 
tioned by  tlie  plaintiff.  The  question  here  la, 
Shall  the  mortgagee,  or  the  gas  company,  suc- 
ceeding to  its  rights,  using  the  prlvUeges 
granted  the  dty,  and  receiving  the  benefit 
of  Uie  accounts  with  and  patronage  of  con- 
sumera,  bear  the  Inddental  burdens  T  Hay 
it  receive  the  rates  without  incurring  any  lia- 
bility In  xespeet  to  the  dvosits  whidi  were 
madft  to  facilitate  the  collection  of  rates? 
Having  elected,  presumably  in  order  to  con- 
serve the  value  of  the  plant  as  a  going  oon- 
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cern,  to  continue  Its  opeiatlon.  enjoying  wltli' 
out  hindrance  all  ttie  rigbtB  and  prirllegeB  of 
the  mortgagor,  it  mtut  be  presumed  that  it 
intended  to  respond  to  the  corresponding  oh- 
Ugationa.  An  agreement  to  do  bo  may  fairly 
be  Implied  from  Its  conduct. 

"He  who  derlTcs  the  advantage  ought  to 
sostaln  the  barthen."  Broom's  Legal  BCax- 
iDis  (7th  Ed.)  63T. 

"If  a  person  accepts  anything  which  he 
knows  to  be  snbject  to  a  dn^  or  ^i^e,  it  is 
rational  to  conclnde  that  he  means  to  take 
snch  duty  or  t^rge  upon  himself;  and  the 
law  may  Tery  well  imply  a  promise  to  per- 
form what  be  so  takes  upon  himself."  Abbott 
OQ  Shilling  (13th  Ed.)  066;  Lucas  r.  No<&- 
ells,  1  GL  &  Sin.  457;  Pfelfer  t.  Sheb.  A  r. 
Du  Lu  R.  B.  Go.,  IS  Wis.  161  86  Am.  "Oec 
75L 

In  arriving  at  this  concluslQn  the  nature  of 
the  service  contemplated  in  the  grant  to  the 
Taylor  company  Is  considered.  That  com- 
pany was  a  public  serrlce  corporation.  Gitr 
Isens  were  entitled  to  the  serrlce  on  com- 
pliance with  reasonable  conditions,  and  the 
■errlee  could  not  be  arbitrarily  abandoned. 
Joyce  on  Fraaeblaoa,  |  63.  In  the  ordinary 
eoone  dl  the  boalness  deposits  were  demand- 
ed and  made  as  a  ctmdltlon  obtaining  the 
mntly*  To  cut  off  tlie  supply  without  any 
deCaolt  of  the  conaumws,  and  without  re- 
totoing  their  mon^,  is  plMnly  unjust  A  re- 
sort to  the  Taylor  company,  even  if  solvent, 
ndght  Involve  eqwdltores  by  each  depoel- 
tw  greater  than  the  amount  due  him.  But 
It  Is  said  that  tbe  mortsafi»  Is  a  fixed  lien, 
tbst  the  mortgaged  iffoperty  taken  did  not 
■adafy  the  debt,  and  that  the  mortgagee  Is 
Dot  Hable  for  Uie  ddits  of  the  Taylor  com- 
puy.  Ibis  argument  might  prevail  if  the 
iBTHtment  oompany  and  its  agmcy,  the  gas 
company,  had  not  oijoyed  privileges  and  se- 
emed benefits  undw  the  franchise,  and  in  the 
collection  of  rates,  from  which  incidental 
and  correqKmdlng  burdens  cannot  equitably 
bs  divorced. 

[I]  It  seems  to  be  Insisted  tbat  tbe  gas 
ctHDpany  should  be  itwwMi"^>  flrom  llaUUty  fbr 
these  deposits  aa  an  Innoooit  purchaser,  what- 
ever may  be  the  liability  of  the  Investment 
oompany.  It  1m  aniarent,  however,  tibat  the 
IM  Mmpany  Is  a  mere  agoacy,  created  by 
tbe  investment  compsny  for  its  convenience 
Nothing  was  paid  at  the  mortgage  sale.  The 
consideration,  claimed  to  be  the  Individual 
laterest  In  the  mortgage  debt  of  shareholders 
of  the  Investmrat  company  who  were  the  In- 
corpomtora  of  the  gas  company.  Is  vague  and 
imsaliBtantlaL  The  same  persona  acted  as 
officers  and  agents  in  the  same  capacities  in 
the  (^ration  of  the  plant  for  both  compa- 
nies. These  reasons  might  be  amplified,  but 
it  la  onnecessary,  for,  even  If  Insufficient,  the 
saa  company,  BaiH>OBing  It  to  be  an  independ- 
ent concern,  was  nevertheless  a  successor  en- 
Joriag  the  privileges  granted  first  to  tbe  Tay- 
lor company.  Including  the  right  to  collect 


rates,  and  is  subject  to  the  same  incidental 
burdens. 

[3]  It  is  argued  that,  as  the  court  found 
that  tbe  books  showed  the  receipts  were  less 
than  the  expenses  for  three  months,  the  busi- 
ness could  not  be  carried  on,  and  therefore 
the  order  to  do  so,  even  for  a  limited  period, 
was  unjust  Two  answers  to  this  dalm  are 
readily  suggested.  The  evidence  shows  that 
claims  not  Incidental  to  the  operation  of  the 
plant  were  included  in  the  expense  account, 
and  tbat  there  was  a  large  excess  in  gas  pur- 
chased of  the  pipe-line  company,  not  shown 
In  receipts  from  customers,  after  allowing  for 
the  usual  shrinkage  In  distribution.  What 
the  court  may  have  found,  had  a  flndlbg  been 
requested  upon  the  question  whether  t^e 
service,  efficiently  conducted,  could  be  made 
profitable,  is  not  known.  Conceding,  howev- 
er, that  the  business  would  not  pay.  It  does 
not  follow  that  it  should  be  summarily  dis- 
continued, without  the  impodtlon  of  equita- 
ble conditions.  It  Is  well  settled  that  a  rea- 
sonable notice,  in  order  to  afford  customas 
an  opportunity  to  obtain  service  from  anoth- 
er source  and  for  adjustment  to  the  new  sit- 
uation, should  be  required.  1  Wyman  on 
Public  SoTloe  Gorpwatlons,  H  81^  817.  Ttds 
rule  has  be^  hdd  to  apply  even  when  the 
customer  who  Invoked  it  was  being  stuipUed 
undor  an  Illegal  contract  Seattle  Elec.  Go. 
V.  Snoqualmie  Falls  P.  Co.,  40  Wash.  380,  82 
Paa  713,  1  L.  R.  A.  (N.  8.)  1032.  The  other 
condition  of  repayment  of  deposits  Is  equally 
equitable,  resting  upon  the  nature  of  the 
service  wherein  the  customer  had  no  practi- 
cal choice  to  make  or  refuse  to  make  the  de- 
posit, and  upon  the  ground  already  consid- 
ered of  an  implied  obligation  to  assume  the 
burdens  incident  to  the  enjoyment  of  the 
privlieges  and  the  collection  of  the  rates.  The 
notice  given  during  the  pendency  of  the  suit 
might  have  been  sufficient  If  the  defendant 
bad  also  offered  to  return  the  deposits.  Be- 
ing atill  compelled  to  prosecute  tbe  suit  in  or- 
der to  enforce  this  condition,  the  court  re- 
quired a  further  notice,  which  In  the  drcnm- 
stances  was  Just 

By  the  dedslm  of  the  district  court  tiw 
company  is  left  free  to  withdraw  from  the 
service  if  it  choosu;  the  court  only  fixed  the 
time  and  condltUms  of  ench  withdrawal  whldi 
appear  to  be  reascmable  bt  view  of  the  na- 
ture of  tbe  service  and  conduct  of  the  succes- 
sors of  the  mortgagor  concerning  it 

Questions  snalogous  to  those  considered  in 
this  opinion  are  discussed  in  Altoona  v.  Rich- 
ardson. 81  Kan.  717,  106  Pac.  1025,  26  L.  R. 
A.  (N.  8.)  601;  Williams  v.  Gonunercial  Nat 
Bank,  49  Or.  402,  90  Pac.  1012,  91  Pac.  443, 
11  L.  B.  A.  (N.  S.)  857;  Northern  Padflc  By. 
v.  Boyd.  228  U.  8.  482,  83  Sup.  Ct  554,  57  L. 
Ed.  931;  and  83  Cyc.  597. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring. 
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JOYCE  T.  BHABfl  COUNTY  NAT.  BANK. 
(Supreme  Court  of  Kansai.   Mot.  8,  1918^ 

fSvOahua  »y  tU  OowiJ 

1.  Attobhet  awd  OLmrr  (|  148*)— Compen- 
sation FOB  SSBTIOKa— RlOHIS-AUOUNT. 

A  bank  delivered  notes,  which  had  lon^r 
been  charged  to  profit  and  loss,  to  an  attorney, 
under  an  agreement  that  if  they  could  be  col- 
lected or  secured  the  bank  woald  pay  him  a 
"lively  fee,"  since  whatever  the  bank  received 
would  be  clear  ralo.  The  attorney  expended 
time,  labor,  skill,  and  judgment  in  a  diligent 
effort  to  realise  on  the  notes,  and  then  In  an  ef- 
fort  to  secure  judgment  on  them  without  pub- 
licity and  with  little  expense.  After  securing 
judgment  by  default  he  discussed  with  the  bank 
on  different  occasions  the  best  course  to  pur- 
sue, and  prompted  the  issuance  of  an  execution. 
After  that  the  bank  ceased  to  consult  him,  kept 
the  judgment  alive  its^,  and,  U  years  after 
the  date  of  rendition,  compromised  it  and  sat- 
iafied  it  of  record.  Held,  the  attorney  was  en- 
titled to  compensation  for  bis  services,  and  that 
a  verdict,  supported  by  substantial  testimony, 
for  60  per  cent,  of  the  proceeds  of  the  collec- 
tion is  not  unconscionable. 

[Ed.  Note.— For  other  cases,  see  Attorn^  and 
Client,  Cent  Dig.  IS  362,  363;  Dec.  Dig.  I 
148.*] 

2.  liOaTAlTON  OF  AonOITS  (I  46*)— ACOBUAI. 

— Actobnet  ajid  Cliutt. 

The  right  of  the  attorn^  to  eompensatton 
being  contingent  on  collection,  no*  cause  of  ac- 
tion arose  in  his  favor  until  the  collection  was 
made,  and  Hi*  etatnte  of  limitations  did  not  be- 
gin to  run  igBlnat  his  dalm  tor  feeg  ontll  that 
time. 

[Gd.  Note.— For  other  eases,  see  Umitation 
of  Actions,  Cent  Dlff.  H  240-268;  Dm!:  J>lg.  § 
4(t.*J 

Bnrdi  and  Benson,  33.,  diseentimr. 

Appeal  from  District  Oovrt;  Bourbon 
Conntr. 

Action  by  W.  I*  Joyce  against  the  Miami 
County  National  Bank.  From  Judgmmt  for 
plaintiff,  detmdant  appeals.  Affirmed. 

Keene  &  Oatee,  of  Ft  Scott,  and  Sheldon 
ft  Shively,  of  Paola,  for  appellant  W.  L. 
Joyce  and  B.  T.  Riley,  both  of  Paola,  for 
appellee. 


BURGH,  J.  The  plaintiff  sned  to  recover 
attorney's  fees  for  professional  services  ren- 
dered the  defendant  Judgment  was  entered 
In  his  favor,  and  the  defendant  appeals. 

The  employment  originated  with  the  fol- 
lowing letter  from  the  defendant  to  the  plain- 
tiff, dated  June  26,  1893:  "Inclosed  I  send 
you  three  notes  glvexi  by  Hanways  to  this 
bank.  Please  don't  mention  to  any  one  In 
Franklin  Ga,  Kansas,  what  we  are  trying 
to  do  in  Texas.  Don't  mention  to  Texas 
what  we  are  trying  to  do  in  Kansas,  not  now 
at  least  These  notes  were  charged  to  P.  & 
Loss  long  ago,  and  if  they  can  be  secured  or 
collected  we  are  ready  to  pay  a  Uvely  fee. 
What  the  bank  gets  Is  clear  gain."  The 
notes  referred  to  were  executed  by  B.  Han- 
way,  who  resided  In  Cowley  county,  J.  S. 
Hanway,  who  resided  In  Franklin  county, 


and  S.  B.  Hanway,  who  resided  In  Texas. 
The  plaintiff  and  tb»  defendant  were  resi- 
dents of  Miami  county.  On  January  20, 
1894,  tbs  defendant  Mrrote  the  plaintiff  as 
follows:  "If  we  can  do  anything  to  avoid 
piiMleaHon  In  the  Hanway  case,  do  so.  The 
less  coat  is  made  and  less  publicity  the  more 
we  wonld  pay  yon  for  the  work.  But  get 
confession  if  possible,  that  cuts  off  a  fight. 
We  make  it  a  point  to  pay  for  not  getting 
into  court.**  On  April  8,  1894,  jndgm^t  was 
taken  on  the  notes  in  the  district  court  of 
Franklin  county  against  B.  Hanway  and  J. 
S.  Hanway  for  the  sum  of  |1,635.10,  with 
interest  at  the  rate  of  10  per  cent  per  an- 
num. On  January  29,  1006,  the  defendant 
accepted  the  sum  of  fl,650  In  satisfaction 
of  the  judgment,  which  th^  amounted  to 
$3,197.  The  plaintiff  learned  of  the  satisfac- 
tion of  the  judgment  in  Febmary,  1906,  and 
commenced  his  action  on  January  18,  1906. 
The  jury  awarded  him  $878.62,  or  60  per 
cent  of  the  amount  collected,  with  inter- 
est 

The  defendant  took  the  position  at  the 
trial  that  placing  the  notes  in  judgment  was 
a  matter  separate  and  apart  from  the  em- 
ployment to  collect  or  secure  the  claim,  and. 
starting  from  this  premise,  dednces  aereral 
important  conclusions  In  its  brief.  This  in- 
terpretation of  the  relations  of  the  parties  is 
precluded  by  the  testimony  of  the  defoid- 
ants  cashier:  "Q.  263.  In  other  words, 
whatever  compmsatlon  Mr.  Joyce  got  was 
to  be  paid  out  of  the  amount  collected?  A. 
The  ratio  would  be  ont  of  that;  yes  sir. 
Q.  264.  If  Joyce  didn't  coUect  anythbig,  the 
bank  didn't  owe  him  anything?  A.  The  bank 
didn't  owe  him  anything  except  for  work 
that  he  might  have  done;  then  when  he  put 
them  into  judgment  that  was  a  strata  ar- 
rangnnent  entirely;  that  was  done,  no  doubt, 
at  our  advice,  and  then  we  ordered  it  pnt 
Into  judgment  Q.  266.  Did  you  make  any 
different  arrangement  with  Mr.  Joyce  with 
reference  to  reducing  these  notes  to  Judg- 
ment? A.  Why,  no;  certainly  not  Q.  266. 
With  referrace  to  the  collection  of  the  Han- 
way notes,  how  many  agreements  did  you 
have  with  Mr.  Joyce?  A.  Only  one  agree- 
ment. Q.  267.  That  was  when  it  was  first 
placed  in  bis  hands?  A.  Yes,  sir.  Q.  258. 
You  had  no  separate  arrangemoit  wiUi  Joyce 
after  that  about  rednclx^  it  to  judgment? 
A.  Not  that  I  know  anything  about" 

The  evidence  was  that  putting  the  notee  in 
jndgmoit  represented  only  a  portion  of  the 
plaintiff's  work.  He  carefully  Investigated 
the  financial  responsibility  of  the  debtors, 
both  in  Kansas  and  In  Texas,  at  the  expense 
of  considerable  time  and  labor.  Some  diffi- 
culty was  experienced  in  determining  wheth- 
er or  not  B.  Hanway  had  property  subject  to 
appropriation,  which  required  the  plaintiff 
to  go  to  Franklin  county.  He  personally  se- 
cured from  B.  Hanway  a  power  of  attorney 
to  an  attorney  at  law  to  enter  appearance 
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ud  amliMi  fudgaumt,  ud  flw  Judgment  was 
obtmlned  by  dOCtutt. 

On  Deoonber  2, 1894,  the  plaintiff  rendered 
to  the  defendant  an  account  of  the  court 
costs  and  of  his  perKmal  expenses  In  the 
Hanwa7  and  some  other  matters,  which  the 
defendant  paid.  In  the  letter  transmitting 
the  accounts  the  plaintUT  said:  "I  don't 
think  there  should  be  nrach  charges  in  ac- 
tions wh»e  no  monej  is  realized.  The  Han- 
war  Judgment  la  for  91,635.10,  dated  April 
3. 18M,  Interest  at  10  per  cent  from  rendi- 
tion." After  the  Jqdgment  was  taken  the 
plaintiff  crafared  several  times  with  the 
defendant  respecting  the  best  course  to  pur- 
sue, tlie  adrlsabUlty  of  Issuing  execution, 
and  the  adTlsablllty  of  bringing  suit  in  Tex- 
as. In  1887,  the  plaintiff  suggested  to  the 
defoidant  that  it  was  about  time  execution 
should  be  Issued  on  the  Judgment,  and  was 
told  that  another  attoruey,  who  was  looking 
after  some  business  for  the  defendant,  and 
who  thai  had  Its  profit  and  loss  book,  would 
tesne  an  execution.  An  execution  was  Issued 
Immediately  after  this  couTersatlon.  All  the 
plalntUTs  couTersattons  and  correependence 
were  with  3.  W.  Sponable,  who  was  the  de- 
fendant's preeldait.  Sponable  died  in  1899. 
His  son  became  president  of  the  bank,  and  the 
plaintiff  was  no  longer  consulted  in  reference 
to  Its  bndness.  Some  execuaons  subsequent 
to  the  first  were  issued  without  the  plaintiff's 
Interrentlon. 

[1]  Without  undertaking  to  prescribe  a 
measure  of  conduct  applicable  generally  to 
cases  of  this  character,  the  court  Is  of  the 
opinion  that  the  plaintiff  was  oititled  to 
compraisation  for  his  services.  The  debt  be- 
longed  to  a  well-known  class,  and  the  plain- 
tiff gave  It  the  time,  effort.  skUl,  and  Judg- 
tamt  which  such  debts  demand  and  which 
boslnesB  men  expect.  Other  expedients  being 
of  DO  avail,  the  Ic^I  obligation  was  not  only 
preserved,  but  its  character  was  improved 
b;  raising  It  from  simple  contract  to  Judg- 
meoL  By  this  means  the  debt  was  rendered 
vastly  more  secure,  even  if  it  were  not  se- 
cured in  the  sense  ot  Sponable's  letter. 
Nothing  then  remained  to  be  done  to  effect 
collection  except  to  keep  the  Ju^ment  alive 
Qotll  property  came  Into  the  hands  ot  the 
Judgment  debtors  which  the  Judgment  would 
tlireatcn.  and  the  plaintiff  did  protect  It 
asaUist  dormancy  until  the  defendant  severed 
buhusB  relatlenB  with  him.  Ot  course  It 
made  no  difference  whether  the  money  were 
Ptld  directly  to  him  or  to  the  defendant 
^  amount  of  the  plalntUTs  compensation 
wu  determined  by  the  jury  from  the  proof. 
The  ddit  was  apparently  hopetessly  bad. 
Wiiatew  the  bank  realised  was  clear  gain. 
If  BotUng  were  reallaed,  the  plaihtlfl  lost 
»U  his  work.  Undw  these  circumstances  the 
<mt  Is  not  prepared  to  say  that  an  equal 
dlfiiion  of  the  proceeds  Is  unoonsdcmable. 

It]  The  action  was  based  on  contract. 

*r««thw 


Nothing  was  due  the  plaintiff  until  collection 
was  made.  No  cause  of  action  aoenwd  until 
that  time,  and  consequently  recovery  was 
not  barred     the  atatate  ot  llmitaUona. 

TbB  f^regoiiv  disposes  ct  the  mwits  of 
the  controversy  and  the  principal  contentions 
of  the  defendant  The  plalntUt  was  a  'com- 
petent witness  in  Us  own  behalf.  He  was 
probably  entitled  to  give  Ms  intenvett^tlon 
of  the  amtdgnons  vqiresslon  **a  lively  fe^" 
but  In  any  evmt  it  Is  not  likely,  in  view  of 
all  the  evidence  In  llie  cas^  that  tht  verdict 
was  rested  on  his  statement  that  he  was  m- 
fltled  to  a  certain  sum.  IMdence  of  fees 
paid  the  pl^tlfC  by  tito  defendant  in  other 
bad  debt  cases  threw  light  on  what  the  par- 
ties understood  by  "a  liv^  fee."  A  special 
finding  of  the  Jury  that  the  plalnUa  did  se- 
cure the  Hanway  notea  "Iqr  Ju^^nienV'  does 
not  indicate  passion  or  prejudice.  According 
to  the  atwtnct^  the  defendant  Is  mlstakai 
tn  its  brief  in  r^ard  to  the  diaracter  of  nie- 
dal  finding  Now  7. 

The  Judgmoit  of  the  district  court  Is  af- 
firmed. 

JOHNSTON,  C.  J.,  and  MASON.  SMITH. 
PORTBR,  and  WEST.  JJ.,  concurring. 

BURCH,  J.  (dissenting).  X  regard  the 
Judgment  aa  excessive,  and  think  It  should 
be  reduced  to  $S00.  Mr.  JnsUce  BENSON 
concurs  in  this  dissent 


STATB  V.  MOORB. 
(Supreme  Court  of  Kansas.   Nov.  8,  1018.) 

(SyllahUB  by  fke  Court.) 

1.  Insanb  Persons  ({  63*)  —  Coupbnsation 
TOB  Sttppobt  in  Abttuu— Feeble-Minded. 

The  act  creating  an  asylam  for  feeble- 
minded is  held  not  to  contemplate  a  charge  for 
maintenance  against  the  estates  of  inmates,  ap- 
on  the  gronnds:  (1)  That  it  contains  no  pro^- 
sions  authorizing  such  charges  similar  to  those 
of  the  statutes  regarding  the  care  of  the  insane ; 
(2)  that  it  providea  in  terms  for  such  charges 
in  the  case  of  nonrealdenta,  the  inference  be- 
ing that  if  a  charge  to  residents  had  been  in- 
tended an  express  provision  therefor  would  have 
been  made;  and  (8)  that  it  treats  the  institu- 
tion as  a  school,  and  a  purpose  to  exact  such  a 
charge  at  an  educational  institution  ia  not 
readily  to  be  Implied. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  $S  89,  106 ;  Dec.  Dig.  i  63.*] 

2.  Iiraam  Pusona  (|  68*)— OoHPZHBATioir 

FOB    Sup  POET    za    ABTLUIIB  EPUOATIOlffAL 

Pdbpose. 

The  purpoae  of  tiie  Legislature  with  respect 
to  making  a  charge  for  maintenance  ia  to  be  de- 
termined by  the  educational  character  of  the  in- 
stitution, as  defined  by  the .  stetute,  notwith- 
standing that  only  a  small  taumber  of  its  in- 
mates are  in  fact  capable  of  recsivlng  instruc- 
tion. 

[Kd.  Note.— For  other  cases,  see  Insane  Per- 
BOQS,  Cent  Dig.  H  89,  106 ;  Dec.  Dig.  68.*] 

3.  Insane  Pebsonb  (|  63*)— Compensation 
roB  StTPPOBT  IN  AsTLTJM— Commitment. 

Where  a  person  of  unsound  mind,  who  has 
been  an  Inmate  of  a  public  institution  for  the 
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care  of  Imbeciles,  is  transf erred  to  a  stats  asy- 
lam  for  the  Insane,  a  liabtlitr  for  maintenance 
at  the  latter  place  may  mttacE,  notwithstanding 
the  regalrementa  of  the  law  may  not  have  been 
complied  with  In  the  commitment  thereto. 

[Bid.  Note^For  other  cases,  see  Insane  Pet^ 
SOBS,  Oent.  Dlff.  H  89,  106 ;  Dec.  Dig.  |  68.*] 

4.  IirSAITB  PmsoNB  (§  63*)  —  GOUPEHSATIOn 

FOB  SiJppoBT  in  AsTxini— RrTEAMaraH. 
In  SQch  a  case,  after  a  retransfer  to  an 
Institution,  the  inmates  of  which  are  by  law  ex- 
empt from  charges  for  maintenance,  no  liability 
will  be  incurred^  notwithstanding  any  irregular- 
ity in  the  means  hj  wUeh  sodi  chance  was  e& 
fected. 

[Ed.  Nate.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  H  89.  106;  Dec  Dig.  {  63.*] 

0.  Limitation  of  Actions  (|  11*)— Opbba- 

TXON  AOAINSr  Statk. 

The  statute  of  limitations  does  not  mn 
against  the  state  with  respect  to  a  charge  for 
the  maintenance  of  an  inmate  of  a  public  asy- 
lum for  the  insane. 

[Ed.  Note.— For  other  easeau  see  Limitation  of 
Actions,  Cent  Dig.  H  86-S9;  Dec  Dig.  1 
li.*] 

(Addiiion4a  ByUahtu  hv  BditorUl  Staff.) 
6.  Insane  Pebsons  <{  63*)— Gohpbnsation 

FOB  SuppoET  IN  AsTLuM— "At  Aut  Time." 
Gen.  St.  1900,  »  8457,  8460,  providing 
that  the  estate  of  an  uimate  of  the  State  Home 
for  Feeble-Minded  shall  be  charged  with  the  ex- 
pense of  his  maintenance  which  may  be  recov- 
ered by  the  state  "at  any  time,"  does  not  in 
the  use  of  the  phrase  quoted  authorise  the  state 
to  demand  reimbursement  for  expenses  incurred 
by  the  state  prior  to  its  enactment ;  such  phrase 
referring  only  to  obligations  subsequently  aris- 
ing under  the  operation  of  the  statute. 

[Ed.  Note.— For -other  cases,  see  Insane  Pei^ 
sons.  Cent  Dig.  Sf  89.  106;  Dec.  Dig.  S  63.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  e02,  603.] 

Appeal   from   District   Court,  Jobnaon 

Oonnty. 

The  State  tOeS.  a  didm  against  Oie  estate 
of  Belle  Abbott  for  tbe  ezpoiee  of  ber  main- 
tenance while  In  state  asylnins.  From  an 
allowance  of  the  dalm  by  the  District  Court 
mi  appeal  from  the  Probate  Oonrt,  B.  B. 
Moore^  as  administratrix,  etc.,  appeals.  Mod- 
ified. 

J.  W.  Porker,  of  Olathe,  for  appellant 
Jobn  S.  Dawson,  Atty.  Gen.,  H.  C.  Bowman, 
of  Newton,  and  G.  B.  Little  and  B.  C.  Vaj, 
both  of  Olathe,  for  the  State. 

MASON,  J.  In  1881  BeUe  Abbott,  then 
aboDt  11  years  of  age,  was  admitted  to  the 
Kansas  State  Asylum  for  Idiotic  and  Im- 
becile Youth,  which  was  then  situated  at 
Lawrence  but  which  was  shortly  thereafter 
removed  to  its  iwrmanent  location  at  Win- 
tield.  She  remained  In  this  institution  until 
October,  1897,  when  she  was  adjudged  Insane 
by  the  probate  court  of  Cowley  county  and 
committed  to  the  State  Insane  Asylum  at 
Topeka.  A.tter  being  there  two  years  she 
was  by  order  of  the  State  Board  of  Charities 
returned  to  the  asylum  at  Wlnfleld,  where 
she  remained  until  she  died,  on  October  IT, 
1900.  The  records  of  the  Insane  asylum  con- 


tain a  recital  that  she  was  "discharged  not 
Insana"  At  the  time  (tf  her  death  she  was 
the  owner  of  some  property.  An  administra- 
tor w&B  appointed.  On  December  24,  1910,  a 
claim  against  her  estate  was  filed  In  behalf  of 
the  state  for  the  expense  of  hee  maintenance 
while  at  the  Wlnfleld  and  Topdu  Instttu- 
tlons.  ^nie  claim  was  allowed  In  part  by  tbe 
probate  conrt,  and  mwn  appeal  to  the  district 
court  was  allowed  In  fnlL  The  administra- 
tor appeals. 

Tbax^  Is  a  conflict,  of  jnOldal  oidnkm  aa  to 
whether  tbe  estate  of  an  Insane  person,  in 
Uie  absence  of  a  statute,  is  cha^eable  with 
the  expense  of  Ids  maintenance  at  a  public 
institution.  Kaiser  t.  Stete,  80  Kan.  364, 
371,  102  Pac.  464^  24  L.  B.  A.  (N.  &)  295; 
note,  Ann.  Gas.  lOlSA,  S77.  In  ttie  Kansas 
case  dted  it  wan  h&A.  In  si^stance  tbat 
whrtlier  a  charge  was  to  be  exacted  tox  the 
maintenance  of  an  Inmate  of  a  public  instl- 
tntlon  Is  a  matter  of  policy,  resting  In  Uie 
discretion  of  the  Legislature.  A  payment 
was  there  required,  upon  the  ground  that  the 
stetntes  on  the  subject,  while  not  mtlrely  ex- 
plicit, showed  a  general  purpose  to  exact  re- 
imbursement for  the  care  of  patloite  in  the 
state  Insane  asylums  who  had  sufficient  prcH;>- 
erty  to  warrant  It  The  legislation  there 
construed  has  no  express  application  to  the 
present  case.  Tbe  tact  that  such  statutes 
were  enacted  with  respect  to  the  asylums 
for  the  Insane  and  not  extended  to  tbe  In- 
stitution here  involved  jnstifies  an  Inference 
that  a  difference  of  policy  was  intended.  The 
original  act  provided  that  nonrealdente  of 
the  state  might  be  received  at  the  Wlnfl^d 
asylum  but  only  upon  paym^t  of  compensa- 
tion to  be  fixed  by  the  trusteea  Gen.  Stat 
1009,  I  84C0.  Until  1909  this  was  the  only 
provision  of  the  stetute  regarding  charges 
tor  maintenance  there.  The  Legislature  hav- 
ing its  attention  directed  to  the  general  sub- 
ject would  presumably  have  stated  under 
what  clrcumstences  charges  should  be  exact- 
ed from  residents  of  the  stete.  If  any  such 
exaction  had  been  Intended. 

[1,2]  Tbe  reasonable  conclusion  seems  to 
be  that  with  respect  to  the  estebllshment  nn- 
der  consideration,  as  in  the  case  of  other  ed- 
ucational institutions,  such  as  those  for  the 
blind  and  for  the  deaf  and  dumb,  the  l^ls- 
lative  purpose  was  that  the  beuefite  bestow- 
ed upon  individuals  should  be  paid  for  by 
the  public.  The  force  of  this  view  Is  con- 
ceded if  the  institution  In  question  is  to  b«« 
regarded  as  essentially  of  an  educational 
character.  But  counsel  for  the  plaintitT  ar- 
gue that  It  Is  more  closely  analogous  to  an 
asylum  for  the  insane  than  to  a  public  school, 
especially  In  tiie  l^t  of  the  actual  condi- 
tions presented.  It  appears  that,  althoi^h 
the  institution  was  founded  In  the  b^ef  that 
the  unfortunates  committed  to  its  care  woold 
generally  be  capable  of  rec^vlng  instruction, 
experience  has  proved  the  contrary.  The 
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trial  coort  ftmnd  Vbat  ont  of  about  100  em- 
ployfia  now  engaged  only  two  an  teachers, 
wbo  Blre  Inatrnctlon  to  a  limltea  nnmbflr  in 
some  of  tbe  primary  tmncheB;  tbat  Instmo- 
tion  ta  also  Ki^en  In  basket  weaving  and  sim- 
ilar  manual  arts;  and  that  Belle  Abbott 
wu  nenr  capable  ot  lecelTlitt  Instmctlon 
In  any  school  wortL  We  think,  however,  tbat 
tbe  character  of  the  Institution  must  be  d»> 
tomlned  by  the  statntew  The  qoeatlon  before 
OS  Is  not  whether  the  inmates  of  this  Instir 
totlon  ought  to  be  required  to  pay  ft»  theli 
maintenance  but  whether  tbe  Legtslatnre  In- 
tended that  they  should.  There  is  no  legis- 
latlTs  sanction  for  maintaining  at  public  ex- 
poise  those  capable  of  profiting  by  instruc- 
tion and  requiring  payment  from  all  oth- 
er* or  for  making  the  liability  turn  upon  the 
proportion  of  inmates  at  a  given  time  who 
have  capacity  to  learn.  The  language  used 
throo^ut  tbe  act  creating  the  Institution 
ch&mcterljtee  it  as  distinctly  educational. 
Its  title  reads :  "An  act  to  establish  an  asy- 
Itim  for  the  education  of  the  feeble-minded 
and  imbedle  youth."  Its  first  sectloD  pro- 
^des  for  the  establishment  of  "an  instltu- 
doD  for  the  education  of  Idiotic  and  imbecile 
cbildrra,  to  be  denondnated  tbe  Kansas  State 
Asylum  for  Idiotic  and  Imbecile  Youth." 
Gen.  Stat  1909.  |  6444.  It  Speaks  of  the 
lomates  as  "pupils."  Gen.  Stat  1900,  »  8449, 
8460.  It  thus  defines  the  purpose  of  the  asy- 
lom:  "The  object  of  this  institution  is  to 
train  and  educate  those  received  so  as  to  rai- 
der them  more  comfortable,  happy,  and  bet- 
ter fitted  to  care  for  and  support  themBelves." 
Geo.  Stat  1909,  |  8451.  We  think  that  so 
long  as  these  statutes  stood  without  express 
or  Imi^ed  amendment  they  amounted  to  a 
declaration  of  legislative  poller  to  exaapt 
neb  inmates  of  tbe  Wlnfield  institution  as 
were  residents  ct  the  state  from  any  charge 
for  maintenance,  and  that  this  declaration  Is 
binding  on  the  court,  notwithstanding  any 
cbaage  of  methods  In  the  actual  adminlS' 
tratlon  of  Its  afEalrs. 

[I]  In  1909  an  act  was  passedp  eflectlTe 
ManA  SOth,  cmtalnlng  these  provisions: 
"Tlie  name  of  the  Kansas  State  Asylum  for 
Tdlotle  and  imbecile  Tontti,  sometimes  desig- 
nated as  ttie  Kansas  School  for  Feeble-Mind- 
ed Youth,  la  hereby  changed  to  the  State 
Home  for  Feeble-Mlnded.  The  expraise  of 
tbe  maintenance,  care  and  treatment  of  any 
Imnate  diall  be  paid  by  the  guardian  ont  of 
Ui  estate,  or  by  any  poson  v^o  1^  law  Is 
boood  to  provide  for  and  support  such  i)er- 
■OD,  or  the  same  shall  be  paid  out  of  tbe 
■tite  treasniT.  Tbe  state  may  at  uiy  time 
noorer  fhe  per  capita  OMt  of  the  malnte- 
naee,  care  and  treatment  of  the  inmates  of 
aSii  Institntion  and  for  any  clothing  fur- 
atahed  by  the  stet^  and  funeral  expenses, 
from  the  estete  of  such  inmate  or  from  any 
penon  who  by  law  is  bound  to  provide  for 
and  support  such  inmate."  Qea.  Stat  1000, 
Ii8«57,  84561 


It  Is  Clear  ttiat  from  the  passage  of  this 
act  nntU  the  death  of  Belle  Abbott  a  period 
ot  about  seven  months,  lier  estate  was  liable 
tor  the  cost  of  her  maintenance.  In  behalf 
of  the  plaintUf  it  Is  contended  tbat  the  stat- 
ute la  retroactive  and  by  ite  terms  enables 
tbe  state  to  demand  rdmbnrsemoit  for  ez- 
pmdltures  already  made.  Whether  it  would 
be  0(Hnpetent  for  Qie  Legislatare  to  Impose 
such  a  liability  where  no  legal  obligation  had 
previously  existed  need  not  be  considered. 
An  act  Is  to  be  deemed  to  operate  tmly  pros- 
pectively unless  the  contrary  clearly  appears. 
36  Gyc.  1205.  Here  the  only  phrase  employ- 
ed that  could  be  r^;arded  as  suggesting  a 
purpose  to  demand  reimbursement  fOr  ez- 
poises  Incurred  by  the  state  inrlor  to  the 
new  oiactment  is  that  authorising  a  re- 
covery "at  any  tSxaef'  for  the  cost  <^  malnte- 
nanoft  As  we  have  interpreted  the  law,  the 
new  stetato  does  not  mweiy  provide  a  pro- 
cedure for  aifordng  an  obligation  already 
existing.  It  creates  a  liability  from  condl< 
tlons  whidi  previously  imposed  none  and 
also  provides  for  its  enforcement  The 
phrase  "at  any  time"  relates  to  the  latter  as- 
pect It  Is  given  sufficient  field  of  opera- 
tion by  construing  it  to  mean  that  after  an 
obligation  shall  have  arisen  under  tbe  opera- 
tion of  this  statute,  a  recovery  may  be  had 
"at  any  time."  If  the  intention  had  been  to 
Impose  a  liability  on  account  of  conditions 
already  existing,  language  would  naturally 
have  been  selected  '»«'r'"g  that  purpose 
plain. 

[1, 4]  It  remains  to  consider  tiie  effect  of 
the  commitment  of  Belle  l&.bbott  to  the 
asylum  for  the  Insane  and  of  ber  re  transfer 
to  the  Wlnfield  institution.  The  defendant 
maintains  that  the  order  of  the  probate  court 
of  Cowley  county  declaring  her  insane  was 
void  for  want  of  Jurisdiction,  she  being  a 
resident  of  Johnson  county,  and  that  there- 
fore no  liability  should  attach  to  her  estate 
by  reason  of  her  having  been  cared  for  at 
the  Topeka  asylum.  The  plaintiff  oont^ds 
that  she  was  properly  adjudged  insane;  that 
thereafter  no  real  change  in  her  condition 
took  place,  and  that  none,  was  declared  by 
competent  authority  In  a  regular  way;  that 
she  was  placed  in  the  asylum  at  Wlnfield  to 
receive  treatment  suited  to  one  suffering 
from  tbat  insanity ;  and  that  her  estete  was 
liable  tmder  the  stetuto  relating  to  tbe  care 
of  the  insane^  not  only  while  she  was  at 
Top^a,  bnt  to  the  same  extent  after  Oie  had 
beoD  returned  to  Winfldd.  In  some  sltua- 
tlinis  the  validity  of  an  order  of  conuuitment 
to  a  hospital  for  tbe  insane  may  well  have  a 
bearing  upon  the  question  of  the  patlentfs 
liability  for  the  expense  of  maintenance. 
But  here  the  subject  of  inquiry  was  beyond 
doubt  of  unsound  mind,  whatever  term  may 
best  be  employed  to  express  the  character  of 
her  adUction.  She  was  properly  a  ward  of 
the  stete.  During  the  time  she  was  main- 
tained at  the  Xopeka  ai^lum  we  think  her 
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estate  flbonld  be  liable  for  Uie  outlay  In  her 
behalf,  notwithstanding  tbe  reqi^rements  for 
her  commitment  there  may  not  hare  been 
compiled  with.  And  by  similar  reasoning  we 
conclude  that,  while  actually  an  inmate  of 
the  Winfleld  Institution,  her  estate  should 
be  exempt  from  liability  notwithstanding 
any  irregularity  in  her  retransfer.  We  be- 
lieve this  view  beat  enforces  the  legislative 
policy  as  here  Interpreted. 

[S]  The  d^endant  seeks  to  invoke  the  stat- 
ute of  limitatloiia.  The  fmictlon  of  main- 
taining an  asylnm  for  the  Insane  la  govem- 
mectal,  and  the  statute  does  not  ran  against 
Hie  state  with  respect  to  a  claim  In  connec- 
tion therewith.  Eastern  State  Hospital  t. 
OraTes,  105  Ya.  IGl,  62  S.  E.  887,  3  L.  U.  A. 
(N.  S.)  746,  8  Ann,  Oas.  701. 

A  modification  of  the  Judgment  ts  there- 
fore directed  so  as  to  exempt  Uie  estate  of 
the  decedent  from  UaUUty  duiing  the  time 
that  she  was  cared  for  at  Winfleld,  except 
for  the  period  snbsequoit  to  the  amendment 
of  1909.  All  the  Justtcea  concurring. 


WORE  r.  WORK. 
(Supreme  Court  of  Kansas:   Not.  8,  1913.) 

(8vtl*hm  »y  the  OourtJ 

1.  Apfeai,  AMD  Ebbob  H  1011*WTn>aicKnT— 
ETinENoa. 

The  title  to  a  tract  of  land  appeared  of 
record  in  the  name  of  George  Z.  Work  at  the 
time  of  hU  death.  He  left  a  will  devisio;  bis 
entire  estate  to  bis  widow.  In  the  envelope  in- 
closing tbe  will  waa  found  a  paper  stating  that 
his  brother,  A.  S.  Woik,  owned  a  half  interest 
in  ttie  farm  "after  he  pays  for  what  money  I 
have  soeat  on  same  as  shown  by  my  checks  and 
books."   In  an  action  of  ejectment  brought  by 

A.  S.  Work  against  the  devise^  the  plaintiff 
was  defeated  upon  the  following  claims  of  legal 
and  eonitable  ownership: 

(a)  That  at  the  time  of  George  Z.  Work's 
deau  tbe  farm  was  a  part  of  the  assets  of  a 
partnership  composed  of  tbe  plaintiff  and 
George  Z.  Work,  in  whicih  they  shared  equally. 

<b)  That  the  widow  was  estopped  to  dispute 
tbe  plaintiff's  claimed  interest  m  tbe  farm  be- 
cause of  certain  conduct  of  bets  upon  which  be 
bad  relied. 

The  testimony  took  a  wide  range  and  covered 
the  subject  of  compliance  with  the  terms  of  the 
writing  found  with  the  will.  Seld,  the  rule  ap- 
plies taat  so  far  as  a  judgment  depends  upon 
conclusions  of  fact  drawn  from  conflicting  evi- 
dence, a  material  part  of  whidi  consisis  as  oral 
testimony,  it  will  not  be  disturbed  on  appeaL 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3883-8989;  Dec.  Dig.  | 
1011.*] 

2,  RULINQB  ON  EriDKlTOl. 

Claims  a<  error  based  upon  tihe  lefuaal  of 
the  court  to  admit  evidence  offered  by  the  plain- 
tiff considered,  and  held,  the  evidence  was  im- 
proper, or  inconsequential,  or  covered  by  other 
proofs  or  not  properly  presented  to  the  trial 
court  at  tbe  hearing  of  tbe  motion  for  a  new 
triaL 

B.  EJXOTHSNT   (8   89*)  —  DOCUMENTAST  Eti- 

DsiTCB— Description  or  LiAHd. 

Under  the  drcumstancea  stated  in  the 
opinion,  a  description  of  real  estate  as  "476 


acres  of  land  near  Humboldt  Kan.,  that  Work 
Bros,  ft  Co.  got  from  Z.  Miller'*  Is  snffldently 
definite  to  Identify  tbe  land  in  controversy. 

pSd.  Note^For  other  caaea,  see  EQectment, 
Cent  Dig.  H  249-263 ;  Dec  mg.  |  89.*] 

Porter,  Benson,  and  West  JJ-i  dissenting. 

fAddiUonal  SvUdbua  H  EdHoridl  Stmff.) 

4.  Evidence  (|  471*)— Gonolubiok  ta  Wit- 
ness. 

In  an  ejectment  case,  a  question  whether 
the  witness  had  ever  parted  with  bis  interest  in 
the  land  in  controversy  was  properly  ezduded 
as  calling  for  a  eonclusicm  which  tee  court  alone 
baa  tbe  right  to  draw. , 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2149-21S5;  Dec.  Dig.  8  471.*] 

5.  Trial  (|  46*)— Oiteb  of  Pboof— Sijsn- 

CIENCT. 

An  offer  by  plaintiff  in  ejectment  to  testify 
that  he  bad  a  writing  relating  to  the  title  to 
the  land  in  controversy,  wliich  writing  had  been 
lost  was  properly  rejected  where  neither  the 
nature  ana  contents  <A  the  wiitliw  nor  its  date 
or  tbe  drcumstancea  connected  with  it  were  dis- 
closed BO  that  Ite  materlalltT  might  be  consid- 
ered. 

TEd.  Note.— For  oUier  cases,  see  Trial,  Gent. 
Dig.  H  116-117;  Dec.  Dig.  |  4«.*1 

Appeal  from  District  Court,  Allen  County. 

Action  by  A.  8.  Work  against  Dorothy 
Work.  From  Judgment  for  defoidant;  idaln- 
tifl  appeals.  Affirmed, 

Bwlng,  Oaz>d  ft  Oard,  <tf  lola,  for  wpellaxA. 
T^ptMin  A  Brewster,  of  Ghamiteh  and  An- 
drew L.  Wlnten^  of  Chicago,  HL,  for  ap- 
pelletL 

BUBOH,  J.  The  acOou  In  Uie  dlatzlct 
court  was  one  of  ejectment  Inrolvliig  a  tract 
of  land  CMidstiag  of  476  acres  lylpc  near 
Humboldt,  in  Allen  oounty*  and  known  to  the 
interested  partiea  as  ttie  Humboldt  farm. 
George  Z.  Woric  died  Jn^  27,  1906^  leavlnc 
a  will  in  which  he  devised  his  entire  estate 
to  his  widow,  Dorothy  Work.  Tba  title  to 
the  faxxD  MVaared  of  rooord  in  the  name  of 
her  husband,  and  she  cULiped  It  under  the 
wilL  Andrew  S.  Work,  a  brother  of  the  de- 
ceased, claimed  to  be  the  legal  and  equitable 
owner  of  an  ondlvlded  one-half  interest  in 
the  farm  and  on  March  2, 1909,  Instituted  the 
action  to  enforce  his  xU^ts.  The  court  held 
that  the  plaintiff  failed  to  sustain  the  aile- 
gatlons  of  bis  petitton  by  sufficient  proof  and 
rendered  Judgment  Ibr  tbe  defendant  The 
plaintiff  appeals. 

The  second  amended  petition  on  which  the 
case  was  tried  presented  the  following  theory 
of  tbe  plaintiff's  rigbte:  About  the  year 
1876  tbe  plaintiff  and  his  brother,  George  Z. 
Work,  formed  a  partn^sbip  for  the  purpose, 
among  other  things,  of  dealing  in  real  estate, 
and  this  partnership  eilBted  until  the  death 
of  George  Z.  Worlt  in  1905.  The  partnership 
did  business  under  the  name  of  Work  Bros. 
St  Co.,  George  Z.  Work  and  A.  S.  Work,  and 
bought  and  traded  for  real  estate  which  was 
taken  for  convenience  in  any  one  of  the  part- 
nership names.    On  October  7,  1893,  "the 
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said  partnership  firm"  trftded  mtrchandlse 

beiom^  to  It  and  taken  from  a  store  then 
owned  and  operated  by  the  flrm  to  Zaduuiah 
UUler  for  the  Homboldt  farm.  TtM  tlOe 
was  taken  In  the  name  of  George  Z.  Work,  one 
of  the  partnership  names,  with  the  under- 
staodtog  and  agreement  that  each  partner 
owned  an  undivided  half  Interest  On  Oc- 
tober 30,  1903,  the  plaintiff  and  bis  brother 
settled  all  their  partnership  affairs  except 
as  to  this  land,  the  rents  and  profits  which 
George  Z.  WoA  had  derived  from  it,  and 
Bonie  oil  and  gas  holdings  and  stock.  On  Oc- 
Uiba  SO,  1903,  at  the  time  all  other  partner- 
ship business  was  settled  and  adjusted, 
George  Z.  ^V}Drk,  as  evidence  of  such  settle- 
ment and  adjustment,  and  as  evidence  of 
the  plaintiff's  ownership  of  the  land  In  con- 
trorercr,  executed  and  delivered  to  the  plain- 
tiff a  certain  writing  wblcb  reads  as  follows: 
"Homboldt,  Oct  30,  1903.  This  Is  to  certify 
that  my  Bro.  A.  S.  Work  owns  one-half  In- 
terest in  all  the  Humboldt  Oil  &  Gas  stock 
I  hold  in  my  name  and  that  I  owe  him  on 
my  one-half  $750.  Also  that  he  owns  one- 
balf  interest  in  the  farm  known  as  the  Hum- 
boldt Farm  and  Oil  &  Gas  thereon  after  he 
pays  for  what  money  I  have  spent  on  same 
and  as  shown  by  my  checks  and  books.  Geo. 
Z.  Wtork."  After  George  Z.  Work's  death  this 
paper  was  found  in  an  envelope  containing 
his  will  in  a  private  tin  box  which  he  kept 
In  the  vault  of  A.  S.  Work's  office  in  Chicago. 
A  copy  was  attached  to  the  petition  marked 
Exhibit  A. 

The  tacts  were  that  in  1893  the  firm  of 
Work  Bros.  &  Co.  was  composed  of  George  Z. 
Work,  A.  S.  Work,  and  Frank  C.  Taylor, 
whose  Interest  was  one-fonrth.  This  firm 
traded  merchandise  to  Bfiller  for  the  Hum- 
boldt farm.  The  title  was  taken  In  the  name 
of  George  Z.  Work,  who  on  October  2S,  1893, 
executed  to  his  partners  the  following  Instm- 
ment:  "Work  Brothers  &  Company,  Chica- 
go, Oct  25,  1893.  This  is  to  certify  that  I 
bold  title  to  476  acres  of  land  near  Humboldt, 
Kansas,  that  Work  Brothers  &  Co.  got  from 
Z.  Miller  In  exdiange  for  clothing,  simply  for 
conveoi«ice.   Geo.  Z.  Work." 

On  August  6,  1805,  the  following  writing 
executed  by  Taylor  and  by  the  plaintiff  was 
placed  on  the  same  sheet  of  paper:  *^e 
ibove-deacribed  land  transferred,  sold  and  set 
over  to  George  Z.  Work  for  and  In  conslder- 
atloD  of  nine  thousand  ninety  92/100  dollars. 
He  is  hereby  authorized  to  deed  same  to 
inyone  he  may  dhoose.  Done  this  fifth  day 
of  August,  A.  D.  1806.  Andrew  8.  Work. 
Frank  C.  Taylor." 

In  a  private  account  boot  kept  at  the  time 
br  George  Z.  Work  aiQ>ear  certain  entries  In 
his  handwriting.  At  the  top  of  one  of  the 
pages  Is  the  legal  description  of  the  Hnmboldt 
tMxm  and  the  following  entry:  "Humboldt 
Allen  Oo..  Kansas,  land,  1896.  Aug.  5.  Bought 
of  Work  Bros.  &  Go.  the  atrave-descrlbed 
ftrm  and  agreement  from  W.  B.  &  Go.  in 
TMdt  tor  478  acres,  9,090.92."  Below  this  en- 


try Is  an  account  of  aubeequent  expenditures 
on  the  farm. 

Taylor  left  the  flrm  of  Work  Bros.  &  Co. 
In  1806^  and  George  Z.  Work  left  it  in  1901. 
Thweafter  the  flrm  consisted  of  the  EdalB< 
tiff  and  caiarles  L.  Shattuck,  who  subseQuott- 
ly  Incorporated  or  formed  a  Joint-stock  com- 
pany under  the  name  of  Work  Bros.  Compa- 
ny. Bankruptcy  proceedings  were  later  in- 
stituted agaln^  this  cominny,  which  were 
still  pending  at  the  time  of  Oeoige  Z.  Work's 
death. 

George  Z.  Work's  will  was  executed  in  Oc- 
tober, 1003.  The  plaintiff  testified  that  he 
drew  it  in  Chicago  and  sent  it  to  his  brother 
at  Humboldt  who  executed  it  and  returned 
it  to  him.  The  widow  relates  the  circum- 
stances to  this  ^ect:  A  draft  of  the  will 
was  pr^ared  In  the  bedroom  of  herself  and 
her  husband  in  the  Ganz  hotel  in  Humboldt 
Kan.;  she  and  her  husband  being  present 
This  draft  was  taken  to  the  office  of  an  at- 
torn^ In  Humboldt  where  it  was  put  in  form 
and  typewritten.  The  typewritten  document 
was  then  brought  back  to  the  hotel  where  it 
was  approved  by  her,  wecnted  by  her  hus- 
band, and  witnessed  by  two  young  men  liv- 
ing at  Humboldt  After  it  had  ben  execut- 
ed, the  will  was  placed  In  the  tin  box  at  Chi- 
cago, which  has  been  referred  to. 

On  November  1,  1008,  George  Z.  Work 
wrote  to  A.  8.  Work  the  following  letter: 
"Humboldt.  November  1,  1908.  Z  have  Just 
inclosed  and  s»t  wUh  this  the  shares  you 
aaked  fbr,  and  also  have  put  paper  with  my 
wlU  In  box  statins  what  I  told  you. 
[Signed]  Yoat  ftmd  Bio.  G.  Z.  V^ork." 

Aft«r  the  trazlal  of  George  Z.  Woric  the  tin 
box  was  opened  In  the  presmce  of  Uie  widow, 
her  aon,  George  B.  Work,  and  A.  S.  Work. 
The  testimony  of  the  widow  and  her  son  was 
that  Geo^  B.  Work  nnlotiked  the  box,  took 
out  an  unsealed  env^ope  containing  the  will, 
and  handed  it  to  Ids  moUier.  The  plaintiff 
thai  said:  '*Beffore  you  opoi  this  wUl,  I 
want  to  say  that  yon  will  And  a  paper  in 
It  giving  me  half  of  the  Hnmboldt  farm." 
The  widow's  testlmouy  cimtlnued  as  fcdlows: 
"Whoi  my  aon  George,  as  I  told  you,  handed 
me  this  envelope  containing  the  will,  and  Mr. 
Work  Intemufted  by  saying  I  would  find  this 
paper,  Mr.  Work  also  added  that  he  did  not 
wish  me  to  speak  of  it  mention  it  to  any  oao 
Id  any  way  as  he  had  not  settled  with  his 
creditors,  and  be  didn't  wish  them  to  know 
he  bad  other  property  than  that  he  had 
scheduled,  and  I  said:  'If  I  am  asked  any 
questions  about  this  paper,  I  shall  tell  the 
truth.'  With  that  he  took  the  envelope  out 
of  my  baud,  turned  bis  back  to  me,  In  a  mo- 
ment turned  again  and  gave  me  the  envelope ; 
I  opened  it;  there  was  my  husband's  will 
Just  as  I  had  seen  it  last ;  nothing  added  to 
it;  nothing  taken  from  It"  Afterwards  she 
was  Informed  of  the  cont^ts  of  the  paper 
and  Elgned  an  instrument  to  be  referred  to 
later  containing  a  copy  of  it,  but  she  never 
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saw  file  original  vntn  it  vai  presented  to 
her  while  Bhe  was  glying  ber  testlZDony  at 
tbe  triaL 

The  account  books  and  business  papers  ot 
tbe  deceased  were  prodneed  at  tlie  trIaL 
Many  tfaoasands  of  dollars  spent  on  tbe 
Hnmboldt  fiurm  were  acconnted  for.  On  a 
tract  of  76  acres  six  otl  wells  were  drilled  at 
a  cost  of  more  tban  $11,000,  tank  bouses 
were  btdlt,  pnmps  were  pat  In,  and  oil  was 
pumped  and  marketed.  Otber  tracts  were 
leased  to  operating  companies.  George  Z. 
Work  spent  a  considerable  part  of  his  time 
there  for  a  number  of  years,  and  many  pages 
of  his  books  show  revenues  received.  Yet 
only  five  Items  on  those  books  were  selected 
by  the  plalntUf  as  tending  to  show  that  be 
was  an  equal  partner  in  this  very  Urge  fi- 
nancial undertaking.  Three  of  these  Indi- 
cated that  checks  of  Work  Bros.  &  Co., 
amounting  all  together  to  $412,  were  used  in 
paying  taxes,  and  the  other  two  simply  cred- 
ited the  plaintiff  with  Items  of  902.50  and 
1750,  respectively. 

There  was  evidence  of  statements  by 
George  Z.  Work  indicating  that  tbe  plaintiff 
owned  an  interest  in  the  f&rm,  and  there  was 
evidence  of  statements  by  tbe  plain  tiff  that  It 
t>elonged  to  George  Z.  Work,  The  plaintiff  tes- 
tified that  he  had  somewhat  to  do  with  the 
farm  and  the  develiVHuent  of  Its  oil  and  gas 
lesoorces,  while  persons  In  charge  of  the 
farm  and  the  work  done  upon  it  testified  that 
he  had  nothing  to  do  with  either.  In  tbe  ten 
years  which  elapsed  between  the  time  when 
Geo^  Z.  Work  took  from  Taylor  and  tbe 
plaintiff  the  writing  of  August  5,  1896,  and 
the  time  of  his  death,  bis  wife  rec^ved  no  In- 
fbrmation  that  the  plaintiff  was  an  equal 
partner  In  tbe  fftrm  and  In  tiiie  extenslTe  op- 
erations connected  with  it.  GOut  oral  evi- 
dence was  introdnoed  by  both  sides  In  proof 
and  disproof  of  the  opposing  daims  and  to 
assist  the  conrt  In  placing  Itself  in  the  posi- 
tion of  tlie  two  brothers  In  order  that  It 
mls^t  pn^^  Interpret  tb^  relations  and 
conduct  It  la  not  necessary  to  review  tills 
testimony.  The  trial  court  has  passed  npon 
its  credibility  and  weight  Conflicts  have 
been  resolved  in  favor  of  the  defendant,  and 
In  this  ai^ieal  the  judgment  is  r^arded  as 
resttng  npon  the  evidence  fkvorable  to  her 
and  upon  the  inferences  favorable  to  ber 
which  may  be  drawn  from  the  evidence. 

It  will  be  observed  from  the  allegatious  of 
the  petition  summarized  above  that  the  pai>er 
represented  by  Exhibit  A  was  not  relied  on 
as  the  source  of  the  plaintiff's  title.  Tbe  pe- 
tition was  twice  amended,  and  in  choosing 
his  ground  the  plaintiff  committed  himself 
to  the  proposition  that  bis  UUe  originated 
In  1893  when  goods  belonging  to  himself  and 
George  Z.  Work,  as  partners  sharing  equally, 
were  traded  for  land  which  they  shared 
equally.  Dealing  In  land  was  a  part  of  the 
partoershlp  business,  and  this  land  was  part- 
nership pnq^ty  from  the  time  It  was  ao>  i 


qnlred.  The  partnerthip  continued  nntll 
George  Z.  Work's  death,  bnt  before  his  death 
be  executed  and  delivered  to  the  plaintiff 
BfadUldt  A,  not  as  a  deed  or  will  of  the  land 
or  OS  a  decdaraClon  of  tmst  bnt  as  a  piece 
of  evidence  of  a  long  standing  ownership. 

The  position  thus  taken  became  insecure 
when  it  appeared  that  Taylor  was  a  member 
of  tbe  firm  of  Work  Bros.  &  Co.  when  the 
Hnmboldt  Sum  was  acquired;  that  George 
Z.  Work  in  fact  severed  his  connectloa  with 
that  firm ;  and  that  its  snccessor  became  In- 
volved In  bankruptcy  proceedings  in  which 
the  plaintiff  scheduled  bis  propoty  but  which 
did  not  affect  George  Z.  Work.  The  position 
became  untenable  when  it  was  proved  that 
the  Humboldt  farm  became  the  Individual 
property  of  George  Z.  Work  in  August,  1895. 

The  very  Important  sheet  of  paper  evi- 
dencing the  purchase  of  his  partners'  Inter- 
est In  the  farm  by  George  Z.  Work  was  found 
with  other  business  papers  In  a  trunk  belong- 
ing to  him  about  a  year  and  a  half  after  bis 
death.  It  was  evidently  overlooked  wboi 
the  petition  was  framed,  and  the  plaintiff 
expressed  surprise  at  Its  production  at  the 
trlaL  Many  objections  to  Its  reception  in 
evidence  were  Interposed,  but  the  signatures 
upon  it  were  not  disputed.  All  the  business 
ventures  of  the  two  brothers  were  not  Joint. 
George  Z.  Work  was  not  Interested  In  the 
company  formed  by  the  plaintiff  and  Shat- 
tuck.  Gonsequentiy  it  was  possible  for 
George  Z.  Work  to  own  a  tract  of  land  by 
himself.  On  Augnst  5,  1895,  the  tiUe  to  the 
Humboldt  farm  stood  of  record  in  his  name, 
and  the  instrument  signed  that  day  by  the 
plaintiff  and  by  Taylor  was  all  that  was 
necessary  to  establish  bis  individual  right  to 
tbe  property.  Taylor  went  out  of  the  firm 
about  this  time,  but  the  firm  of  Work  Bros. 
&  Co.,  Qonsistlng  of  tbe  two  brothers»  contin- 
ued in  extstoice  for  some  six  years  and  Inpt 
books  of  account  Tbe  plaintiff  was  still  sol- 
vent, and  there  was  no  occasion  for  covering 
property  nnder  tiie  name  of  another.  Tet 
George  Z,  Work  transferred  this  farm  to  a 
private  accomit  vjfoa  his  jwrsonal  books 
which  opens  with  a  fuU  memorandum  of  the 
purchase^  giving  the  description  of  the  farm, 
tbe  name  of  the  firm  from  wUch  It  was  pnr- 
cbased,  and  the  price,  and  referring  to  the 
agreemoit  which  made  it  bis  Indivldnal  i«op- 
erty. 

George  Z.  Work's  letter  of  November  1, 
1903,  is  Inconsistent  with  tbe  charge  in  the 
petition  that  Exhibit  A  was  executed  at  the 
time  of  a  settlement  of  partnership  affairs 
between  tbe  plaintiff  and  bis  brother  and  was 
delivered  to  the  plaintiff  at  that  time  as 
bis  evidence  of  such  a  setUement  and  as  his 
evidence  of  ownersh^  of  an  existing  Interest 
in  tbe  farm.  It  makes  no  referwoe  to  a 
general  settlement  of  partnership  affairs. 
The  language  is,  "What  I  told  you."  There 
was  no  evidence  of  any  kind  that  such  a  set- 
tlement took  plao&  If  tliere  had  been  such  a 
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fletUcmea^  no  doubt  It  wonltt  have  been  vrl- 
doKed,  u  fbB  petition  oontemitlatea,  by  a 
deflDlte  writing  made  at  tbe  time  abowlitf 
the  fact  Bzhlblt  A  was  not  Incloeett  with 
tills  letter  to  the  plalntUE  and  was  not  de- 
Krered  to  him.  It  was  ^eot  hj  George  ZL 
Work  among  his  own  private  papers,  and  the 
plaintiff  admitted  on  the  witness  stand  that 
he  never  saw  It  until  the  tin  box  was  opened 
after  his  brother*!  death.  While  it  not  to 
be  taken  too  literally,  the  statement  of  the 
plaintur  to  the  widow  at  the  time  the  box 
WIS  <vened  indicates  that  he  then  regarded 
ExMbit  A  as  expressing  a  gift  to  him  of  the 
&rm  and  not  as  eridenee  of  a  property  right 
be  bad  enjoyed  for  many  years. 

Tbe  petition  charged  that  the  rents  and 
profits  which  George  Z.  Work  had  recelTed 
from  the  land  were  not  acconnted  for  In  the 
uttlement  There  Is  no  doabt  that  George 
Z.  Work  received  rents  and  profits  for  many 
years.  Tet  Exhibit  A  conditions  the  plain- 
tiff's tight  to  an  undivided  half  Interest  in 
the  farm,  not  upon  a  partnership  accounting 
as  to  rerenues  and  disbursements,  not  upon 
psTment  of  a  partner's  proportion  of  George 
Z.  Work's  advancee,  bat  upon  the  plaintlfl*t 
paying  a  sum  equal  to  all  the  money  which 
George  Z.  Work  had  spent  on  the  farm. 

No  contrition  was  made  in  the  district 
court  and  none  la  made  in  the  plaintiff's  brief 
that  Elxhlbit  A  was  conclnslve  evidence  of 
the  plaintlfl's  claim  which  precluded  farther 
Inquiry.  It  was  properly  regarded  as  the  last 
one  of  a  snies  of  evidential  facts,  whose 
strength  and  meaning  depended  upon  those 
tntecedent  to  it 

Besldas  asserting  titla  to  the  farm,  the 
idslntUt  son^  to  leooTer  «i.the  ground  that 
tbe  defendant  was  estopped  to  dispute  his  a*- 
Mfttoa  of  titl&  He  beaded  that  he  had  a 
luge  claim  against  his  brother  at  the  time 
of  bis  bntlier*s  death,  amounting  to  |9,000; 
thtt  the  widow  was  the  executrix  of  her 
kvliand'a  will;  that  tide  claim  was  present 
ed  to  htf  with  tbe  Intottlon  ot  proving  It 
■Ctinst  the  estate;  that  before  the  estate  was 
Anally  closed,  and  in  order  to  prevent  the 
flUng  and  prorlng  of  the  claim  against  it,  the 
widow  agreed  in  writing  that  she  would 
cairy  out  tbe  terms  of  Exhibit  A;  and  that 
la  eoDrideratton  of  this  agreement  the  plain- 
tiff rellnqnlshed  m^sentatton  and  proof  of 
Ui  $9,000  claim,  allowed  the  estate  to  be 
dosed  and  the  executrix  to  be  discharged, 
tad  afterwards  acted  upon  the  widow's  agree- 
ment to  his  great  detriment  and  loss. 

The  widow  was  the  executrix  of  the  wUl, 
tnd  Just  before  she  was  discharged  by  the 
pnAate  court  she  gave  the  plaintiff  a  writing 
wUch  reads  as  follows:  "Oct.  8th,  1006. 
Mr.  A  S.  Work,  Chicago— Dear  Sir:  I  do 
her^  agree  to  carry  out  the  provisions  of  a 
oertatn  declaratlcm  of  tmat,  signed  by  George 
Z.  Wortc,  as  follow^  vis.:  [Hwe  follows  a 
co{iy  of  Exhibit  A}— upon  proper  proof  of 
tbs  aatboittdty  <tf  said  dedaratton  and  the 


performance  of  Its  condition.  Dorothy 
Work." 

Aside  from  the  plalntiiTa  own  testimony 
that  he  had  a  claim  against  his  brother's  es* 
tate  amountittg  to  between  97,900  and  99,000 
<be  had  forgotten  the  exact  amonnl),  tiiore  Is^ 
no  evidence  ^^tever  to  support  the  exist- 
ence of  such  a  cilalm  or  the  good  faith  of  its 
assertion.  The  wjdow  testified  that  no  sodi 
claim  had  ever  been  presented  to  her  while 
she  was  executrix  and  that  she  never  heard 
of  it  until  she  read  about  It  In  the  plalntifrB 
amended  petition. 

Apparently  the  widow  considered  Elxhibit 
A,  if  such  a  paper  existed,  as  a  part  of  the 
will.  She  testified  as  foUows:  "Mr.  A.  S. 
Work  seemed  to  think  I  wouldn't  carry  out 
the  provisions  of  the  will  without  some  mem- 
orandum  on  my  part  signifying  my  wllllng- 
ness  to  do  it,  so  I  signed  his  paper  with  that 
understanding  that  he,  on  his  part,  was  to  es- 
tablish the  authenticity  of  the  signature,  and 
further  that  he  was  to  pay  me  all  the  money 
that  my  husband  bad  spent  on  his  expenses 
since  he  tiad  the  farm  in  his  possession." 

Referring  to  this  condition  upon  the  acQul- 
sltlon  of  titie  by  the  defeodant  contained 
both  in  Exhibit  A  and  In  the  widow's  recog- 
nition of  it,  the  trial  court,  in  an  opinion  ren- 
dered when  the  dedslon  was  announced, 
said:  "This  was  recognized  by  plaintiff  here- 
in vpon  the  trial  of  this  cause;  and  hence 
proof  was  offered  and  introduced  on  such  tri- 
al on  his  part  tending,  as  claimed  by  him,  to 
show  a  performance  by  him  of  such  condi- 
tions precedent.  This  was  and  la  controvert- 
ed by  defendant,  and  she  introduced  evidence 
on  the  trial,  on  her  part,  tending;  as  claimed 
by  her,  to  negative  snch  contention  ct  plain- 
tiff; and  hence  the  testimony  was  permitted 
to  and  did  take  a  wide  range  on  such  vital 
qnestioiis.'' 

The  final  conclusion  of  the  court  Is  stated 
In  tiM  (Qilnlon  as  follows:  "Considering  such 
omduaions  of  fact,  they  bdng  either  admit- 
ted by  the  parties  or  folly  established  by  the 
evidence  in  tiie  cause,  in  connection  with  a 
careful  examination  and  consideration  of  tbe 
pleadings,  together  wltti  all  the  evidoioe  in 
tbe  cause,  both  oral  and  doeomentary,  aided 
by  the  able  and  exhaustire  briefs  furnished 
me  by  respecttye  counsel,  I  am  irresistibly 
led  to  the  conclusion  that,  under  all  the  facts 
and  circumstances  as  are  disclosed  from  all 
the  evidence  In  the  cause,  the  plaintiff  has 
failed  to  establish  his  contention  by  that 
measure  of  proof  required  by  law  In  cases  of 
the  character  as  the  one  at  bar,  has  failed  to 
show  that  at  the  time  of  the  commencement 
of  this  action  he  had  any  right,  title,  inter- 
est, property,  claim,  or  demand  in  or  to  or 
was  legally  or  equitably  entiUed  to  the  poa- 
sesslon  of  said  land  or  any  part  thereof." 
Manifestly  it  is  impossible  for  this  court  to 
declare  that  the  trial  court  erred  in  its  deci- 
sion. 

[1]  It  la  claimed  that  the  court  erred  in 
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exclndlns  srldence  offered  on  behalf  of  the 
plalsUff.  In  view  of  the  clear  prominence  of 
the  essential  facts  of  the  case  and  the  tbor- 
onfhness  with  wbldi  they  were  InresUgated 
at  the  trial,  most  of  the  Items  of  evidence  re- 
iBsRed  to  seem  quite  InconseQnentiaL  Some 
of  them,  as,  for  example,  the  participation  of 
the  plaintiff  in  paying  the  cost  of  the  first  oil 
well,  and  the  relation  of  the  farm  to  the  as- 
sets of  Work  Bros.  &  Co.  after  Taylor  retired 
from  the  firm,  were  oorered  by  other  testi- 
mony. 

[4]  Some  ot  them,  a^  fox  mmj^  "Did 
yon  ever  part  with  yonr  Interest  In  the  Hum- 
boldt tumV  called  for  Infezenoes  which  the 
oomt  alone  bad  flie  rig^it  to  draw. 

[I]  Aftw  liie  defimdant  bad  introdoced  flie 
writing  of  August  fi,  1886,  adgned  1:7  the  laaln- 
tlfl  and  Taylor,  the  plalntffl  offered  to  tes- 
tis in  rebuttal  that  he  had  a  writing  from 
his  brother  subsequent  to  that  date  which  re- 
lated to  the  Hnmboldt  fUm  bat  whleli  had 
been  lost  The  plaintiff  did  not  put  Us  offer 
In  ft  form  wlileh  satlsfled  the  eonrt  that  be 
was  not  seeking  to  testify  to  a  personal  trans- 
action with  his  deceased  brother.  But,  be- 
sides this,  neither  the  nature  and  contents  of 
the  writing,  nor  its  date,  nor  the  drcn  instanc- 
es connected  with  it  were  disclosed  so  that 
its  materiality  might  be  considered,  and  the 
plaintiff  refrained  from  pressing  the  subject 
at  the  hearing  of  the  motion  for  a  new  trial. 
C!ode  CiT.  Proc.  i  307;  Gen.  Stat  1909.  i  6001. 
The  last  observation  applies  to  all  the  testi- 
mony which  was  rejected  at  the  trial. 

[3]  Error  Is  also  assigned  on  the  admission 
In  evidence  of  the  writing  of  August  6, 189B. 
The  argument  is  confined  to  the  single  propo- 
sition that  it  is  too  vague  and  indefinite  to 
Identify  the  property  in  controversy,  it  re- 
fers to  the  description  contained  in  the  writ- 
ing jost  Above  it  on  the  same  sheet  of  paper. 
Construing  the  two  instruments  together,  the 
description  of  the  land  is  quite  as  definite  as 
that  contained  In  Exhibit  A. 

The  Judgment  of  the  district  court  is  af- 
flrmed. 

JOHNSTON,  a  J.,  and  ICASON  and 
SfiflTH,  JJ.,  concurring. 

PORTBOt,  J.  (dlraentln^.  The  instmment 
chiefly  rdled  won  by  the  plaintiff  to  eatab- 
Ush  bis  ownership  to  a  one-half  interecA  In 
tbe  lands  in  controversy  reads  as  follows: 
"Humboldt,  Oct  80,  1903.  This  is  to  certify 
that  my  Bro.  A.  S.  Work  owns  one-half  in- 
terest In  all  the  Humboldt  Oil  A  Gas  stock 
I  hold  In  my  name,  and  that  I  owe  him  on 
my  one-half  ITAOl  Also  that  he  owns  one- 
half  interest  In  the  term  known  as  the  Hum- 
boldt Farm  and  Oil  &  Ges  thereon  after  he 
p&ys  for  iriiftt  money  I  have  q>ent  on  same 
and  as  shown  by  my  chedcs  and  books.  Geo. 
Z.  Work."  This  paper  vraa  executed  by  Geo. 
Z.  Work  less  than  two  years  before  his  death. 
It  was  found  with  Us  last  will  and  testament 


where  be  had  agreed  with  his  brother  to 
leave  It  His  death  occurred  In  July,  1006. 
In  October,  1906,  his  widow,  the  defendant  in 
this  case,  agreed  with  the  plaintiff  in  writ- 
ing that  she  would  carry  out  the  provisions 
of  this  declaration  of  trust  signed  by  her 
husband,  "upon  proper  proof  of  the  authen- 
ticity of  said  declaration  and  the  perform- 
ance of  its  conditions."  Plaintiff  in  his  peti- 
tion relied  not  only  upon  the  declaration  of 
trust  but  upon  her  agreement  to  be  bound 
thereby,  and  also  alleged  and  sought  to 
prove  estoppel  on  her  part  Conceding  that 
there  was  no  consideration  for  her  agree- 
m^t  to  carry  out  the  provisions  of  the  dec- 
laration of  trust,  and  that  no  estoEVel  was 
shown,  the  finding  of  the  trial  court  is  in 
fiivor  of  the  authenticity  of  this  declaration 
of  trust  The  trial  court,  however,  construed 
It  in  effect  as  granting  nothing  more  than  a 
mere  option  to  plaintiff  to  acquire  a  half 
Interest  in  the  real  estate  upon  the  payment 
of  the  moneys  advanced  by  Geo.  Z.  Work. 
I  think  there  can  be  no  question  that  It  Is 
a  declaratloh  that  the  1^1  title  to  the 
land  was  held  Geo.  Z.  Work  in  trust  for 
himself  and  the  plaintiff.  It  is  Just  the 
same  as  If  he  had  said,  "My  brother  owns  a 
half  interest  in  tbe  farm,  hot  owes  me  for 
certain  moneya  I  hare  soeat  on  the  same  as 
shown  by  my  tbeeSa  and  books.**  Just  as  in 
the  preceding  paragraph  he  had  stated  that 
they  were  eqn^Iy  Interested  In  certain  oil 
and  gas  stock  held  In  his  nun^  but  that  be 
owed  on  his  half  to  the  plaintiff  owtain 
moneys.  This  constmctlon  Is  borne  oat  by 
all  tbe  foots  and  drcomstancee  In  efldawe 
as  to  tbe  coursQ  of  bndnass  and  dealings 
between  the  brothers.  The  evidence  shows, 
and  the  court 'flnda,  fliat  tbe  relattons  be- 
tween the  brothers  were  at  all  times  friend- 
ly and  affectionate  The  trial  court,  I  tUnk, 
erred  In  holding  that  there  was  any  burdoi 
upon  the  plaintiff  to  show  such  acts  and 
conduct  on  the  part  of  tals  brother  as  would 
operate  to  vest  an  undivided  one-half  inter- 
est in  the  lands  or  the  plaintiff.  The  dec- 
laration of  trust  and  the  evidence  shows  tliat 
Geo.  Z.  Work  held  the  legal  title  in  tnut. 
and  that  the  i^alndff  In  fact  owned  a  half 
Interest  In  titie  land.  It  was  therefore  not 
necessary  for  the  plaintiff  to  show  acts  and 
conduct  on  the  part  of  Geo.  Z.  Worit  alone, 
or  In  oonjonctloa  with  Dorothy  WoA  dur- 
ing tbe  lifetime  of  her  husband,  or  since, 
operatiing  to  vest  ft  half  intwest  in  Qie  plain- 
tiff. Tbe  evldfoice  satfsfles  me  that  the  plain- 
tiff owned,  and  his  brother  reoognlaed,  his 
ownership  to  a  half  Intoest  in  these  lands 
from  the  time  that  the  ftormer  partnei's  in- 
terest was  eliminated.  If  that  is  true,  Doro- 
thy Work  never  acquired  a  wlttfs  Intmet  In 
the  undivided  half  belonging  to  tbe  idalntlff. 

The  question  before  us  is  not  whether  the 
plaintifl  acted  in  good  faith  In  ttkreatenlng 
to  file  a  daim  againat*hle  brother's  estate 
arising  out  of  other  transactions,  nor  wheth- 
er he  waived  any  such  daim  In  oonsidera- 
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thm  of  ttie  ftgnemoit  of  Dorotby  Wo  A  to 
be  bonnd  by  the  declaratUm  of  trnat;  nor 
whether  he  alleged  estoppel  and  failed  to  es- 
tablish It  We  are  called  upon  to  construe 
a  written  Instmment*  which  to  my  mind  is 
not  at  all  amblgnons  but  the  meaning  of 
which,  if  there  were  any  ambtgolty,  the  evi- 
dence makes  clear.  The  plalntUt  should  not 
be  deprived  of  his  Interest  In  the  real  estate 
on  any  sndi  conslderatlonB  as  tbftt  all  his 
clahns  bt  Oie  lower  coart  were  not  estab- 
lished. 

B&NSON  and  WBST»  JJ.,  concur. 


KANSAS  CITY  v.  STEWART,  Coanty 
Treaaurer. 

(Sapreme  Court  of  KansEB.   Nor.  8^  1(03.) 

(ByUdbus  bv  <Ae  Court.) 
L  TAXATion  a  913*)— CoDNTT  Fund— Rl6- 

BATES. 

The  prorlfllon  of  the  act  in  relation  to  the 
eoIlMtioD  of  taxes  that  "all  penalties  shall  be 
credited  to  the  county  fund  and  all  rebates 
diarced  to  that  fond"  means  that  the  rebates 
diali  be  charged  to  the  county  fund ;  and  an 
ameDdmeat  by  implication  irbich  requires  pen- 
alties OD  city  taxes  to  be  paid  to  the  city  does 
Dot  prcTeot  the  rebates  on  the  same  tax  being 
charged  to  the  county. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  K  1746-1760;  Dea  Dig.  8  818.*1 

2.  Taxation  (1  908*)- Vaxiditt— Rkbateb. 

The  Legislatnre  has  power  to  require  that  re- 
bates granted  on  taxes  laid  by  cities,  townshios, 
■Dd  school  diatricti  shall  be  charged  to  ue 

county. 

[Ed.  Note.— For  other  caaee,  see  Taxation, 
CenL  Die  I  1740;  Dec.  Dig.  t  908.«] 

3.  TAZanoir  (|  88*>;-VAi-iDrrY— Object. 

A  statute  requiring  all  rebates  to  be  charg- 
ed to  the  county  fund  and  all  penalties  to  be 
credited  to  tliat  fund,  except  those  accruioc  to 
tile  taxes  of  rities  of  the  first  cl^,  whidi  shall 
be  paid  to  the  city,  does  not  violate  the  provi- 
sion of  the  state  Constitution  that  a  tax  aliall  be 
ippiied  only  to  the  object  in  pnrsnanee  of  which 
it » levied. 

[Ed.  Mote.— For  other  cases,  see  Taxatkm, 
Cent  Dig.  I  67;  Dec.  DigTsS.*] 

4.  CoirSTITUTIONAI.  LAW  (.g  2:i9*)— Taxatios 
(i  808*)— Due  Pnocbss. 

Sodi  a  statute  does  not  violate  the  foui^ 
teenUi  amendment  to  the  federal  Constitution  by 
depriving  any  person  of  property  without  due 
process  of  law  or  by  denying  to  any  person  the 
cquat  protection  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Uw,  Cent.  Dig.  8  68B;  Dec.  Dig.  I  229:* 
Taxatioa,  Cent.  z5ig.  8  1740 ;  Dec.  Dig.  i  908.*] 

Jitagm,  O.      and  Benton,  J.,  dlMentlng. 

(AUUional  8vllaiit$  by  Editorial  Staff.} 

K.  MuiDAMua  (I  121*)— Gbounds— Taxation. 

Ifandainua  will  lie  to  require  a  county  treas- 
nrer  to  pay  money  over  to  a  city  in  accordance 
with  tlie  statute  providing  that  rebates  granted 
n  taxes  laid  by  cities  shall  be  charged  to  the 
eoBBty,  where  the  purpoae  of  the  proceeding  is 
not  to  ascertain  what  sum  is  due  but  to  ascer- 
tain to  what  funds  the  rebate  should  be  charged 
and  to  determine  the  treasurer's  duty  in  the 
premises. 

[Rd.  Note. — For  other  eases,  see  Mandamus, 
Cent.  Dig.  8  2S5;  Dec  Dig.  8  121.*] 


9.  Manoauus  (8  151*)— Partibb. 

In  a  mandamus  proceeding  by  a  city  against 
a  county  treasurer  to  require  him  to  pay  over 
money  to  the  city  In  accordance  with  the  tenns 
of  statutes  requiring  that  rebates  granted  on 
taxes  laid  cities  l>e  charged  to  ^e  county,  the 
county  waa  a  proper  but  not  a  necessary  party. 

_  [Ed.  Note.— For  oUier  eas^  see  Mandamus, 
Cent.  Dig.  18  291,  292 :  Dl&mff.  1 161.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Application  for  mandamus  by  the  Cit7  of 
Kansas  City  against  Samuel  Stewart,  as 
County  Treasurer,  etc  From  a  Judgment  for 
plaintur,  defendant  appeals.  AJBrmed. 

Kepllnger  &  Trlcliett,  of  Kansas  City,  for 
appeUauL  R.  j;  Higgins  and  James  F.  Getty, 
both  of  Kansas  City,  for  appellee. 

MASON,  J.  The  dty  of  Kansas  aty,  Kan., 
brought  mandamus  against  the  treasurer  of 
Wyandotte  county  to  require  him  to  pay  mon- 
ey over  to  the  dty  Id  accordance  with  the 
terms  of  certain  statutes.  Judgment  was 
rendered  for  the  plaintiff,  and  tlie  defendant 
appeals. 

The  question  in  dispute  concerns  the  dispo- 
sition of  the  penalties  Imposed  by  law  for 
delinquency  In  the  payment  of  taxes  levied 
by  and  for  the  dty.  In  substance  It  Is  this: 
Is  the  county  required  to  reimburse  a  dty  of 
the  first  class  for  the  amount  by  which  the 
taxes  collected  for  the  dty  are  reduced  by 
rebates  granted  for  prompt  payment  and  at 
the  same  time  to  p&y  over  to  the  dty  the 
amount  collected  as  penalties  for  delay  In 
the  payment  of  taxes  levied  by  the  city,  while 
in  the  case  of  taxes  levied  by  dties  of  tbe 
second  and  third  classes,  and  by  townships 
and  school  districts,  the  rebates  are  charged 
to  the  county  and  the  penalties  credited  to 
it? 

[1]  In  1874  a  system  of  tax  collection  waa 
adopted  (Laws  1874.  c.  131,  {  1)  by  which 
one-haif  of  a  tax  was  made  nominally  due  on 
December  20th  and  the  other  six  months 
later.  If  the  whole  tax  was  paid  by  Decem- 
ber 20th  a  rebate  of  5  per  cent  was  allowed 
on  the  half  due  in  June.  If  none  of  the  tax 
was  paid  until  after  December  20tb,  the 
whole  amount  became  due  and  a  penalty  of 
5  per  cent  was  added.  A  like  penalty  was 
added  In  March,  and  again  in  June,  if  the 
deliDQuency  was  continued.  This  system  re- 
mains In  force;  the  March  penalty,  however, 
having  been  eliminated.  Gen.  St.  1909,  8 
942S.  This  proviso  of  the  present  statute 
was  added  In  1876  (Laws  1876,  c  34):  "Pro- 
vided, all  penalties  shall  be  credited  to  the 
county  fund,  and  all  rebates  charged  to  the 
same  fund."  In  1893  the  Legislature  amend- 
ed a  section  of  the  statute,  which  fixed  the 
time  of  settlement  and  the  method  of  keeping 
accounts,  between  the  county  treasurer  and 
a  dty  of  the  first  cUiss,  by  adding  to  the 
clause  requiring  the  treasurer  to  pay  to  the 
city,  at  certain  dates,  all  moneys  collected  for 
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1^  these  words,  'its  proportion  of  penalties 
and  interest"  Laws  1890,  c.  260,  8  1-  This 
was  elaborated  In  1908  Into:  "And  the  city's 
proportion  on  all  penalties  and  Interest  col- 
lected on  all  taxes  and  special  assessments." 
Laws  1903,  c  122,  8  186.  In  this  form  It  is 
a  part  of  the  present  statote.  Gen.  St  1909, 
1 1000.  The  InteiTolatlon  in  its  original  form 
was  held  to  mean  that  the  county  treasurer 
shall  pay  to  cities  of  the  first  class  all  penal- 
ties collected  for  delinquencies  In  the  pay- 
ment of  taxes  levied  by  the  city,  while  in  the 
case  ot  s<^ool  districts  (and  presnmably  in 
the  case  of  cities  of  the  second  and  third 
classes  and  townships)  the  penalties  were 
still  to  be  tnmed  Into  the  county  fund.  Sedg- 
wick County  T.  Wichita,  62  Kan.  704,  64  Pac. 
621.  Upon  the  strength  of  that  ruling  the 
city  of  Kansas  City  demands  the  penalties 
accruing  from  delay  In  tlje  payment  of  Its 
taxes.  The  county  treasurer  resists  the  de- 
mand upon  Tarions  grounds. 

It  is  suggested  that  in  the  sentsnoe,  "All 
pmaltiea  shall  be  credited  to  the  county  ftmd, 
and  all  rebates  dutrged  to  the  same  timd,'* 
the  secwd  clause  originally  meant  that  n- 
bates  should  be  charged  to  the  same  fund 
that  was  credited  witti  tba  penalties;  and 
that  when  a  diange  mu  made  in  the  bene- 
ficiary of  file  penalties  acfoulng  on  cltr  taxes, 
crediting  tibem  to  the  city  instead  of  to  tiie 
county,  a  like  change  was  effected  in  tiie  fund 
to  whldi  dty  rebates  should  be  diaiged. 
This  bkterpretatlon  ml^  seon  to  reach  a 
more  equitable  result,  but  we  are  of  the  opin- 
ion titat  the  language  quoted  was  intended 
to  mean  that  the  penalties  are  to  be  credited 
to  the  county  fund  and  the  rebates  charged 
to  that  fimd— the  same  fund-^e  county 
fund.  This  intottion  seems  too  ohrious  to 
permit  of  a  different  reading. 

[3]  The  defendant  maintains  that  under 
this  construction  the  statutes  violate  the  pro- 
▼Urton  of  the  state  Gonatitution  requirli^  a 
tax  to  be  applied  only  to  the  object  in  pur. 
snanoe  of  which  it  was  levied  (Const  art  11, 
8  end  also  violates  the  first  paragraph  of 
tiie  fourteenth  amendment  to  the  federal 
*  Constitution  In  that  It  deprives  taxpayers  of 
the  county,  who  reside  outside  of  the  dty,  of 
prt^erty,  without  due  process  of  law,  and 
denies  to  them  the  equal  protection  of  the 
law.  The  question  with  regard  to  the  state 
Constitution  was  raised  and  passed  upon  in 
the  Sedgwick  County  Case  already  cited,  tt 
was  there  argued,  and  the  argument  was  ap- 
proved in  a  dissenting  opinion,  that  the  pen- 
alty was  a  part  of  the  tax  and  could  be  ap- 
plied to  no  other  purpose  than  that  for  which 
the  tax  was  levied.  The  court  held,  how- 
ever, that,  while  the  penalty  was  to  be  re- 
garded as  a  part  of  the  tax  for  certain  pur- 
poses and  would  ordinarily  attach  to  the 
original  tax  and  be  disposed  of  In  the  same 
way,  the  (Legislature  may  direct  a  different 
disposition.  The  court  now  adheres  to  that 
Tiew,  which  finds  some  support  In  the  text 
and  the  cases  cited  In  37  Cyc  1594,  and  which 


is  thus  elaborated,  although  wlUi  regard  to  a 
different  constitutional  provision,  in  New 
Whatcom  v.  Boeder,  22  Wash.  S70,  61  Pac 
767:  "It  wlU  be  observed  that  the  Legisla- 
ture, and  not  the  mnnidpallty,  fixes  the  date 
of  the  delinquency  and  the  interest  charge; 
in  other  words,  creates  the  ddlnquent  fund 
arising  firom  this  source^  In  tax  laws  penal- 
ties proper  and  interest  charges  are  Im- 
posed for  mere  delinquencies  In  order  to  has- 
ten paymrait  The  general  law  of  the  state 
Imposes  this  charge  as  a  penalty  for  neglect 
to  pay  the  tax  In  due  season.  The  fund 
arising  from  this  source  is  created  by  the 
legislative  act  of  the  sovereign  state,  and  it 
foUoiro  that  the  Legislature  has  a  rli^t  to 
dispose  of  this  fund  to  the  same  extent  as 
other  fines  and  penalties  arising  from  the 
violation  of  other  laws  of  the  state." 

[2]  The  contention  is  made  that  to  charge 
the  county  with  the  lehates  granted  with  re- 
spect to  the  taxes  of  dttes  ot  the  first  class 
is  in  Affect  to  levy  taxes  upon  one  public 
body  for  the  benefit  of  anothw.  To  this  we 
cannot  agree.  The  allowance  of  a  rebate  is 
in  substance  a  reward  or  Inducement  for  the 
prompt  payment  of  taxes.  We  think  the  L^- 
Islature  may  cast  this  incidental  expense  up- 
on the  county  Just  as  it  raigbt  create  a  county 
office,  the  occupant  of  which  should  receive  a 
salary  for  visiting  those  liable  (or  taxes  and 
endeavoring  to  hasten  their  payments.  The 
plan  adopted  Is  not  different  in  principle 
from  the  requirement  that  county  officers, 
who  are  paid  wholly  from  the  county  treas- 
ury, shall  collect  dty,  township,  and  school 
district  taxes. 

"Counties  are  purely  the  creation  of  state 
authority.  They  are  political  orgaulzattons, 
whose  powers  and  duties  are  within  the  con- 
trol of  the  Legislature.  That  body  defines 
the  limits  ot  their  powers  and  prescribes 
what  they  must  and  what  they  must  not  do. 
It  may  prescribe  the  amount  of  taxes  which 
each  shall  levy  and  to  what  public  purpose 
each  shall  devote  the  moneys  thus  obtained." 
State  V.  County  of  Shawnee,  28  Kan.  434. 

[4]  The  argument  that  the  federal  Con- 
stitution is  violated  Is  founded  upon'  the 
theory  that  the  statute  discriminates  between 
the  residents  of  a  cl^  and  the  residents  of 
the  county  outside  of  the  dty,  to  the  disad- 
vantage of  the  latter,  and  that  there  is  no 
reasonable  bads  for  such  a  classification  in 
this  connection.  The  statute  in  effect  re- 
quires the  county  to  pay  all  rebates  which, 
as  already  said,  are  rewards  for  the  prompt 
payment  of  taxes.  The  penalties  for  delay 
In  the  payment  of  taxes  levied  by  a  dty  of 
the  first  dass  go  to  the  dty,  and  Its  taxpayers 
alone  are  thereby  benefited.  The  penalties 
for  delay  In  the  payment  ot  otiier  taxes  go 
to  the  county,  and  the  taxpayers  of  the  dty 
share  the  benefit  with  the  taxpayers  of  the 
county.  This  does  result  In  a  measure  of 
discrimination  between  the  taxpayers  of  the 
dty  and  those  of  the  rest  of  the  county,  to 
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the  dlsadTantage  of  the  latter.  In  State  t. 
Bfayo,  IS  N.  D.  327.  108  N.  W.  36,  snch  a  dla- 
crlmliiatlon  was  held  to  violate  a  provlstoD 
of  tlie  state  Constitution  forbidding  the 
granting  of  any  prlTlIege  or  Immnni^  to  one 
dUzen  or  class  of  citizens  which  is  not  grant- 
ed on  the  same  terms  to  all.  Inddentally 
It  may  be  mentioned  that  that  case  approTes 
tbe  decision  of  this  court  that  the  Legisla- 
ture may  control  the  disposition  of  penalties 
imposed  for  delLnqnoicr  In  reepect  to  the 
parment  of  taxes. 

We  do  not  think  tbe  arrangement  In  qnes- 
don  amounts  to  a  classification  which  is  so 
dearly  without  any  reasonable  basis  that  It 
most  be  held  to  be  beyond  the  power  of  the 
Legislature.  It  may  not  be  easy  to  say  Just 
why  one  rule  should  be  applied  with  respect 
to  penalties  for  delay  in  the  payment  of  tax- 
es levied  by  a  dty  of  tbe  first  class  and  an- 
other with  respect  to  those  for  delay  In  the 
payment  of  the. taxes  levied  by  a  city  of  the 
second  or  third  claas  or  by  a  township  or  a 
school  district 

To  uphold  the  law,  however,  It  Is  not  neces- 
sary that  the  court  should  be  able  to  find 
the  reason  for  tbe  distinction.  The  statute 
most  stand  unless  the  court  can  say  it  is 
clear  that  no  sufficient  reason  can  possibly 
be  found.  Many  differences  exist  in  the 
methods  of  governing  cities  of  the  various 
classes,  for  which  It  would  be  difficult  to 
find  a  spedflc  reason  having  relation  to  the 
Domber  of  inhabitants,  the  sole  basis  of  their 
dasslfication.  The  discretion  of  the  Legls- 
latore  In  the  matter  of  taxation  Is  especially 
broad.  4  En^c.  of  U.  8.  Sap.  Ct  Bep.  403. 
And  its  control  of  municipalities  of  its  own 
cieatlcn  Is  subject  to  tew  restrictions. 

"Counties,  dtlea,  and  towns  exist  only  for 
the  convenient  administration  of  the  govem- 
wat  Such  organlzatlona  are  instnunents 
of  fbe  statci  created  to  carry  ont  its  wUL 
When  they  are  authorized  or  directed  to  levy 
a  tax  or  to  appropriate  its  proceeds,  the  state, 
tfaronf  Ji  them,  la  doing  Indirectly  what  It 
might  do  directly.  It  Is  tnie  the  burden  of 
&e  duty  may  thns  rest  upon  only  a  single 
PttUtlcal  division,  but  the  LegUlature  has  un- 
dind)ted  power  to  apportion  a  public  harden 
among  all  the  taxpayers  of  Oie  state  or 
among  those  ot  a  particalar  section."  Ball- 
nud  Co.  V.  Gonnty  of  Otoe,  88  IT.  S.  (10  WallJ 
eS7, 211,.  Ed.  375. 

"Very  wide  discretion  is  left  with  the  law- 
making power  in  this  particular.  The  L^s- 
latnre  may  change  the  political  subdlvlstons 
of  tbe  commonwealth  by  creating,  chang- 
iag,  or  abolishing  particular  cities,  towns,  or 
counties.  It  may  require  any  of  them  to  bear 
sQch  share  of  the  imbllc  burdens  as  it  deems 
Just  and  equitable.  This  right  has  been  ex- 
erdsed  In  a  great  varied  of  ways."  Attor- 
ns General  v.  Williams,  174  Mass.  476,  481, 
K  N.  E.  77,  79,  approved  in  Williams  v.  Park- 
er, 188  V.  S.  491,  DOS,  004,  28  Snp.  Gt  440, 
4i2,47L,Sd.SSa 


US 

It  is  difficult  to  suggest  a  reason  why  a 
poll  tax  for  road  purposes  should  be  exacted 
from  residents  of  a  city  if  It  is  of  the  second 
class  but  not  if  it  is  of  the  first  class.  Yet 
this  discrimination  is  upheld  even  where  the 
court  Is  unable  to  find  that  the  persons  ex- 
empted are  under  any  specific  compensating 
burden.  Shane  v.  City  of  Hutchinson,  88  Kan. 
188,  192,  127  Pac.  608.  A  basis  for  favoring 
the  taxpayers  of  a  dty  of  the  first  class  by 
giving  the  dty  the  benefit  of  the  penalties 
accruing  to  dty  taxes,  while  other  i>enalties 
are  retained  by  the  county,  may  perhaps  be 
found  in  this  consideration.  The  county 
clerk  and  county  treasurer  receive,  for  the 
benefit  of  the  county,  fees  for  taking  various 
steps  in  connection  with  the  sale  of  real 
estate  for  dellnqiuent  taxes,  such  as  for  mak- 
ing oat  notices  and  for  issuing  tax  sale  cer- 
tificates and  tax  deeds.  These  become  In 
effect  charges  against  the  owners  of  the  prop- 
erty. They  are  uniform  for  eacA  tract,  ir- 
respective of  value.  In  the  larger  cities  there 
will,  naturally  be  many  lots  of  relatively 
small  value  that  will  become  liable  for  such 
payments.  It  is  possible  that  the  Legislature 
estimated  that  the  county  would  from  this 
source  derive  a  larg^  revoane.  In  propwtlon 
to  the  value,  from  property  In  cities  of  the 
first  class  than  from  tliat  outside  and  de- 
cided to  give  sncb  cities  the  benefit  of  the 
peualdefl  on  its  taxes  as  a  means  of  compen- 
sating  In  a  rough  way  the  resulting  inequal- 
ity. 

Various  minor  questions  regarding  proce- 
dure are  raised.  It  is  suggested  that  manda- 
mus will  not  lie  because,  even  if  the  plain- 
tUCs  theory  of  the  law  la  corrwit,  It  had  an 
adequate  remedy  at  law  by  action  on  the 
defendants  ofltelal  bond.  Early  decisions 
ot  this  court  eanmrt  that  rlew.  State  v. 
Brldgman,  8  Kan.  4S8.  But  tbe  mle  has 
been  changed  by  statute.  Iaws  1001,  c  284, 
|1;  GlT.  Oode,  |  716  (Oen.  St  1900,  {  6311). 

[I]  The  oontoitton  is  also  made  that  a  mo- 
tion to  quash  the  alternative  writ  durald 
have  been  sustained  because  the  amount  de- 
manded was  disputed,  because  the  defendant 
was  entitled  to  a  jury  trial,  because  an  ac- 
counting was  necessary,  and  because  a  ju- 
dicial question  was  presented  which  had  not 
been  determined  In  any  action  between  the 
parties.  In  Board  of  Slducatlon  v.  Spencer, 
62  Kan.  674,  35  Pac.  221,  it  was  said  that 
mandamus  was  not  an  appropriate  proceed- 
ing in  which  to  determine  an  amount  which 
depended  upon  the  result  of  a  long  and  com- 
plicated accounting,  covering  transactions 
extending  over  17  years.  Here,-  however,  the 
court  did  not  undertake  to  settle  any  dis- 
puted amount.  The  purpose  of  the  proceed- 
ing was  not  to  ascertain  what  sum  was  due 
on  a  settlement  but  to  decide  to  what  funds 
the  rebates  and  penalties  should  be  charged 
and  credited,  to  determine  the  treasurer's 
duty  in  that  regard.  The  treasurer  was  or- 
dered to  pay  to  the  dty  the  sums  due  under 
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the  statute  as  interpreted  by  the  court,  In- 
clndlng  the  penalties  on  city  taxes  for  1912 
and  1913,  and  a  specified  amount  which  by 
order  of  the  county  commissioners  bad  been 
charged  to  the  dty  upon  a  different  Inter- 
pretation. The  only  substantial  controversy 
between  the  parties  was  with  regard  to  the 
effect  of  the  statute,  and  this  question  could 
be  determined  as  well  in  mandamus  as  in 
any  other  proceeding.  Klley  t.  Garfield 
Township,  64  Kan.  463,  88  Pac.  660. 

[I]  It  is  contended  that  an  adjudication 
should  not  liave  been  bad  without  the  board 
of  county  commisslonerB  having  been  made 
a  partyi  "Tecbnically  in  mandamus  the 
only  necessary  parties  are  tlie  plaintiff,  who 
asserts  the  zlglit  to  liave  an  act  done,  and  the 
defraidant,  upon  whom  the  public  duty  rests 
to  perform  it:  The  practice  is  common  and 
commendable  to  bring  in  other  persons  who 
are  likely  to  be  injuriously  affected  by  the 
Judgment,  in  order  ttuit  they  may  bare  an 
opportunity  to  be  beard  in  their  own  behalf, 
and  in  a  i^per  case  the  court  wiU  suspend 
proceedings  nntil  this  is  done.  Livingston 
V.  aicCarthy,  41  Kan.  20;  State  v.  Railway 
Co.,  81  Kan.  430,  435  [105  Pac.  704,  28  L.  R. 
A.  (N.  S.)  1082]."  State  v.  DoUey,  82  Kan. 
533,  535,  108  Pac.  846. 

Here  the  county  might  well  have  been 
made  a  party.  No  request  for  such  action, 
however,  was  made  by  the  coun^  or  by  the 
defendant,  although  the  answer  to  the  alter- 
native writ  alleged  the  absence  of  the  county 
as  a  reason  why  a  peremptory  writ  should 
not  issue.  In  the  name  of  the  treasurer,  a 
defense  upon  the  merits  has  been  made,  In 
wblch  the  interests  of  the  county  have  been 
vigorously  and  ably  presented.  The  omis- 
sion formally  to  make  the  county  a  party  is 
not  regarded  as  a  ground  for  reversing  the 
Judgment. 

Ttie  Judgment  Is  aflOrmed. 

BURCH,  SMITH,  FOBTBB,  and  WEST. 
JJ.,  concur. 

BENSON,  J.  (dissenting).  To  require  the 
taxpayers  of  the  county  outside  of  the  city  to 
make  good  to  the  dty  the  rebates  allowed 
to  its  taxpayers  while  allowing  the  dty  all 
penalties  thereon  Is  so  manifestly  unjust  as 
to  challenge  a  careful  examination  of  the 
statutes  invoked  as  authority  and  If  neces- 
sary a  re-examlnatlon  of  the  decision  of  this 
coort  cited  to  uphold  the  contention  of  th^ 
city.  That  a  penalty  is  a  part  of  the  tax  bi>- 
pears  to  the  writer  to  be  entirely  clear.  It 
was  so  held -in  the  early  cases  dted  in  the 
dissfflit  of  Justice  Johnston  in  Sedgwick 
County  T.  'Wichita,  62  Kan.  704,  64  Pac.  621. 
By  oar  statutes  rebates  are  taken  from  and 
penalties  added,  depending  upon  the  time  of 
payment  Thus  the  tax  Is  diminished  or  aug- 
mented as  the  case  may  be,  but  the  amounts 
subtracted  or  added  are  still  parts  of  the 


tax.  Here  is  an  iUnstrattdO.  An  aaKSsment 
of  $1,000  ia  diarged  upon  iMCoperty  in  a  dty 
of  the  first  class.  By  payment  before  Decern- 
ber  20tb,  $975  discharges  the  obUgation.  It 
not  paid  at  the  prescribed  date,  (25  la  added 
and  the  obligation  becomes  fl,02fi.  If  tbe 
dty  suffered  the  reduction  in  the  one  case 
and  gained  the  addition  in  the  other,  tbe 
loss  would  be  compensated  by  tiie  gain,  bnt, 
this  writ  beii«  allowed,  the  loss  will  be  made 
up  hy  the  county  at  large  while  the  dlar 
alone  enjoys  the  gain.  Thus  property  outside 
of  tlie  city  contributes  for  street  and  other 
Improvements  made  by  special  asKSsments, 
and  a  part  of  the  taxes  assessed  and  collect- 
ed for  the  outside  munidpalitieB  npon  prop- 
erty therein  is  directed  from  the  purposes 
for  which  tliey  were  levied  and  apt^ed  to 
tlie  payment  of  expenses  of  the  dty  in  viola- 
tion of  section  4  of  article  11  of  the  Consti- 
tution. 

To  my  mind  the  dissent  in  tbe  Wichita 
Case  is  based  upon  reasons  that  have  not 
been  successfully  assailed,  and  the  dedslon 
In  that  case  ought  to  be  reconsidered,  espe- 
cially in  view  of  the  Increasing  injustice  re- 
sulting from  tbe  act  of  1003,  extending  tbe 
operation  of  the  act  of  1895  to  special  assess- 
ments. 

In  the  opinion  of  the  majority  It  Is  well 
said  that  it  may  not  be  easy  to  say  why  the 
distinction  referred  to  should  be  made  with 
respect  to  penalties  upon  taxes  levied  by 
dties  of  tbe  first  class  and  upon  those  levied 
by  other  municipalities.  It  appears  to  the 
writer  of  this  dissent  to  be  not  only  difficult 
but  Impossible  to  find  a  reason  founded  upon 
a  Just  classification  or  upon  any  classification 
that  is  not  arbitrary  or  fictitious.  Bambo 
T.  Larrabee,  67  Kan.  634.  78  Pac.  91S.  X 
dissent  tor  Ibe  reasons  already  stated. 

JOHNSTON,  C  J.,  Joins  in  tbls  dissent 


CAEDWBLL  v.  UNION  PAC.  B.  CO. 
(Supreme  Oonrt  of  Kansas.   Nov.  8, 1913.) 

fSytlabut  by  the  Court.) 

1.  Appeal  and  Ebbob  (S  46*)— Right  or  Ap- 
peal—Amount  Involved. 

The  Supreme  Court  has  Jurisdiction  of  an 
appeal  notwithstanding  the  amount  in  contro- 
versy directly  affected  by  tbe  error  relied  upon 
for  reversal  is  less  than  $100,  if  there  is  a 
fair  basis  for  the  contention  that  the  error  af- 
fects the  entire  verdict,  or  that  it  indicates  that 
the  complaining  party  liaa  not  iad  a  fair  trial 
upon  a  claim  involving  in  the  aggregate  more 
than  |100. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  198-^201;  Dec  Di^.  | 
46.*] 

2.  Cabbiebs  (S  136*)— Goods  Lost  in  Tbaks- 
rt^OFFiciEncT  or  Etidknce. 

The  verdict  in  tbe  present  case  Is  not 

shown  to  be  so  at  variance  with  the  evidence 
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as  to  require  a  osw  trial,  aod  tbe  jadgment  ia 

affinned. 

[Ed.  Note.— For  other  caaea,  see  Carrlera, 
Cent  Dig.  IS  478,  596-B98;  Dec.  Dig,  |  136.*] 

8.  EtIDEKCK    (I    18*)  —  JUDICIAI.  NOTIM  — 
SailHKAGB  OF  GEAin. 

The  conrts  will  take  jndidal  notice  of  the 
natural  ahrinkaEe  of  grain  in  transit;  and,  the 
Legislature  having  recognized  the  fact  that 
wheat  in  transit  will  naturally  shrink  as  much 
as  one-fourth  of  one  per  cent,  of  its  total  weight, 
BO  piDof  H  nqnired  of  thli  well-known  fact 

(Ed  Note.— For  other  caaea,  see  Evidence, 
CenL  Dig.  I  22;  Dee.  Dig.  f  IS.*] 

Appeal  from   Dlatrlct  Court,  JefTerson 

Coantjr. 

Action  Iqr  M.  W.  Cardwell  against  Qie 
CuloQ  Padflc  Railroad  Company.  From  a 
lodgment  fur  defiendant,  plalntUE  appeala. 
AfflimecL 

George  T.  McDermott,  Allen  &  Alien,  and 
Robert  Stone,  all  of  Topeka,  for  appellant 
R.  W.  Blair,  C  A.  Magaw,  and  T.  M.  lillard, 
all  of  Topeka,  for  appellee. 

PORTEai,  J.  Tbe  plaintiff  owns  an  eleva- 
tor at  tbe  town  of  Perry  and  shipped  at  dif- 
ferent dates  six  cars  of  grain  over  the  de- 
fendant's railway.  Allying  that  some  of  the 
grain  was  lost  In  transportation,  he  sued 
to  recover  its  value.  The  jnry  found  general- 
ly for  tbe  defendant  The  court  approved 
the  verdict  and  gave  Judgment  against  tbe 
plaintiff  for  coats.  Tbe  sole  question  here  Is 
whether  tbe  verdict  and  Judgment  are  sus- 
tained by  the  evidence.  Counsel  for  plaintiff 
admit  there  was  no  error  In  the  mllngs  of 
the  trial  court;  that  the  Jury  were  fairly 
and  correctly  instructed  as  to  tbe  law;  that 
there  was  no  passion  or  prejudice  injected 
Into  the  case  by  either  side;  that  "as  Jurors 
go,  they  were  a  pretty  fair  group  of  men"; 
and  that  there  Is  not  tbe  slightest  doubt  that 
the  verdict  was  honestly  rendered.  But  it 
is  said  that  tbe  verdict  resnlted  in  such  a 
shock  to  plalntlfC  and  his  counsel  that  they 
have  not  yet  completely  recovered  therefrom. 

[1. 2]  The  evidence  we  are  asked  to  review 
has  to  do  with  only  four  of  tbe  six  cars. 
The  plaintiff  concedes  a  conflict  in  the  testi- 
mony respecting  each  of  the  other  sbipmCTts. 
It  appears  tbat  tbe  value  of  the  grain  al- 
leged to  have  been  lost  from  these  four  cars 
amoonts  to  less  than  $100,  and  tbe  defend- 
ant moves  to  dismiss  tbe  appeaL  The  plain- 
tiff resists  tbe  motion  and  contends  tbat  tbe 
rerdlct  as  to  these  specific  cars  is  so  wholly 
at  variance  with  the  testimony  as  to  render 
It  clear  and  convincing  that  tbe  entire  ver- 
dict is  infected  by  the  same  error  which  it 
is  insisted  must  have  arisen  through  some 
misapprehension  of  the  Jury.  He  aaka  tliero- 
tare  that  a  new  trial  be  granted  as  to  all 
of  the  shipments. 

If  It  can  be  said  that  the  record  discloses  a 
fair  basis  for  the  claim,  we  have  Jtirisdlctlon 
of  the  appeal  evoi  though  plaintiff  falls  to 
convince  us  that  his  contention  Is  sound. 


Manifestly,  If  the  Jnry  are  shown  to  have 
disregarded  undisputed  evidence  of  material 
facts,  so  that  there  is  reason  to  believe  that 
tbe  party  complaining  has  not  had  a  fair 
trial,  it  Is  the  duty  of  tbe  court  to  set  the 
verdict  aside  and  order  another  trial.  Sund- 
gren  v.  Stevens,  86  Kan.  154,  119  Pac  322, 
89  Lu  R  A.  (N.  S.)  487.  While  the  plaintiff's 
contratlon  aj^tears  to  be  made  in  good  faith, 
we  are  far  from  being  convinced  tbat  tbe 
verdict  Is  not  sustained  bj  evidence.  The 
burden  was  on  plaintiff  to  show  a  loss  of 
grain  from  the  cars  while  in  tbe  possession 
of  the  defendant 

Tbe  cars  In  question  will  be  referred  to  as 
Nob.  1,  2,  8,  and  4.  Nos.  1,  2,  and  3  were  first 
weighed  os  the  scales  of  the  plaintiff  at 
Perry,  again  on  the  scales  of  tbe  defendant 
at  Armstrong,  and  again  by  inspectors  of  tbe 
Board  of  Trade  of  Kansas  Oty,  Mo.  The 
plaintiff  makes  another  concession,  which  is 
that  the  evidence  introduced  by  tbe  defend- 
ant was  sufficient  to  support  a  finding  that 
the  scales  <tf  Uie  plaintUt  at  P«xy  were  in- 
aocnntSb  and  It  ia  admitted  that  tbe  wights 
at  Ferry  must  be  wholly  disregarded.  As  to 
these  three  cats  the  xdalnttff's  whole  case 
must  rest  upon  the  variance  between  the 
w^^ts  at  Aimatrong  and  tbe  Board  oC 
Trade  weU^ts  at  Kansas  City.  Tlie  evidence 
shows  that  tbe  net  weights  at  Armstrong 
were  arrived  at  by  subtrading  txom  tbe 
gross  w^ght  the  marked  or  stenelled  weight 
of  the  cars,  while  at  Kansas  City,  the  wheat 
was  all  elevated  trom  the  cars  before  It  was 
weighed  and  then  returned  to  the  cars,  so 
tbat  the  weU^t  of  the  empty  cars  was  not 
considered.  There  was  evidence  that  the 
actual  weight  of  a  car  often  varies  trom  the 
marked  or  stenciled  weight  on  account  of 
the  weather  and  other  conditions. 

[S]  It  is  said  to  be  a  generally  recognized 
fact  in  this  country  tbat  wheat  will  shrink 
as  much  as  one-foarth  of  one  per  cent.  In 
transit  and  our  attention  is  called  to  the 
recognition  of  tbe  same  fact  by  section  7103 
of  the  General  Statutes  of  1909,  which  re- 
quires bills  of  lading  to  state  the  exact  num- 
ber of  bushels  or  pounds  of  grain  delivered 
to  the  railway  company,  and  which  provides 
that  If  the  shrinkage  does  not  exceed  one- 
fourth  of  one  pet  cent  tbe  railway  company 
shall  be  deemed  to  have  delivered  the  whole 
amount  of  the  grain  In  the  car. 

The  discrepancy  between  the  two  weights 
on  car  No.  1  was  370  pounds.  Allowing  for  a 
shrinkage  of  one-fourth  of  one  per  cent  of 
the  total  weight  of  the  grain  would  reduce 
this  to  200  pounds.  In  car  No.  2  the  dis- 
crepancy was  360  pounds,  but  allowing  for 
the  same  percentage  of  shrinkage  on  tbe  total 
weight  of  grain  reduces  It  to  197  jwunds; 
and  by  the  same  process  the  discrepancy  on 
the  third  car  would  appear  to  be  but  120 
pounds.  There  was  evidence  of  a  number  of 
the  employes  of  tbe  defendant  tbat  these 
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cars  were  Inspected  and  that  none  of  tbem 
were  found  In  a  leaking  condition.  There 
was  some  conflict  in  the  evidence  respecting 
the  condition  of  the  cars,  but  the  Jury  have 
resolTed  'that  conflict  against  the  plaintifl. 
An  argument  is  made  by  plaintiff  that  the 
evidence  Introduced  by  the  defendant  as  to 
the  condition  of  the  cars  was  largely  negative 
and  that  this  character  of  evidence  Is  not 
entitled  to  as  much  weight  as  some  affirma- 
tive testimony  offered  by  the  plaintiff.  But 
this  reanli^es  us  to  weigh  the  testimony, 
which  It  Is  not  our  province  to  do.  The 
plaintiff  claims  also  tbat  there  was  no  evi- 
dence offered  as  to  the  natural  shrinkage  of 
wheat  in  transit,  and  that,  had  there  been, 
he  was  prepared  to  offer  evidence  of  a  spe- 
cific shipment  of  wheat  to  New  Orleans  in 
which  there  was  not  so  much  as  a  pound  of 
shrinkage.  We  think  it  was  not  necessai^ 
that  evidence  be  offered  of  this  fact  which 
seems  to  be  so  well  known  that  the  courts 
win  take  Judicial  notice  of  It  As  observed, 
the  L^ialatore  has  recognized  It  as  an  es- 
tablished fact  Nor  would  the  evidence 
which  plaintiff  claims  to  have  beat  prepared 
to  offer  have  been  snffldent,  in  our  Judgment 
to  disprove  the  foct  that  tiiere  is  a  natural 
shrinkage  in  grain  of  tbat  Und.  Whether 
any  snch  shrinkage  occurred  during  a  ^>e- 
<dflc  diipment  could  hardly  be  determined 
"without  assnmbig  the  absolute  accuracy  of 
-the  initial  and  receiving  wdghts.  The  sea- 
son of  the  year  and  other  conditions  when 
the  shipment  was  made  might  become  ma- 
terial Besides,  Judicial  notice  dispenses 
with  proof.  Insurance  Office  v.  Woolen-Mlll 
Co.,  72  Kan.  41,  82  Pac.  613.  In  the  present 
case  it  appears  that  the  grain  was  shipped 
In  July,  soon  after  it  was  threshed,  and  the 
Jury  may  have  drawn  to  their  aid  their  gen- 
eral Information  of  the  conditions  at  that 
particular  time  and  may  have  made  even  a 
larger  allowance  for  natural  shrinkage. 

The  fourth  car  of  grain  was  shipped  from 
Kansas  City  to  the  plaintiff  at  Perry.  It 
was  weighed  at  Kansas  City,  November  26, 
1909,  and,  according  to  the  evidence,  weigh- 
ed 59,970  pounds.  It  was  weighed  December 
6th,  ten  days  later,  at  Armstrong,  when  the 
contents  were  found  to  be  3,970  pounds  less 
than  when  weighed  on  November  26th. 
There  is  a  dispute  in  the  evidence  as  to  when 
this  car  came  into  possession  of  the  defend- 
ant or  in  whose  possession  it  was  for  the 
ten  days  that  intervened  tietween  November 
2Gth  and  December  6th.  The  net  weight  of 
this  car  on  the  track  scales  of  the  company 
at  Armstrong  was  determined  according  to 
the  marked  or  stenciled  tare  of  the  car, 
while  the  net  weight  at  Kansas  City  was 
determined  by  the  actual  weight  of  the 
grain.  In  the  brief  of  the  defendant  It  la 
claimed  that  there  was  no  evidence  tending 
to  show  that  the  defendant  received  the  car 
before  December  6th,  or  that  the  defendant 


was  responsible  for  Its  contents  during  the 
ten  days.  It  is  also  claimed  by  the  defend- 
ant that  the  evidence  showed  that  this  car 
was  received  by  the  U.  P.  Elevator  'on  No- 
vember 26,  1900,  and  It  is  admitted  tliat  the 
defendant  has  no  interest  in  that  elevator. 
While  the  discrepancy  In  this  instance  was 
very  large,  amounting  to  66  bushels,  we  can- 
not say  that  there  was  no  evidence  to  sus- 
tain the  finding  of  the  Jury  that  there  was 
no  loss  while  the  car  was  in  the  possession 
of  the  defendant  We  are  unable  to  say  from 
the  evidence  abstracted  by  the  parties  that 
there  was  no  evidence  to  sustain  the  verdict 
or  that  the  plaintifl  was  denied  a  fair  tilaL 
It  follows  that  the  Judgment  will  be  af- 
firmed.  Ail  the  Justices  concurring. 


HOLMES  et  aL  T.  HOI/T. 
(SuprMns  Court  of  Kansas.   Nov.  8^  1918.) 

(Bi/tlaUu  ly  the  Court.) 

1.  DiBMISSAI.  AND  NONSUIT  (I  19*)— EQUrTT 
0|  38*)— BZOHT  TO  DlSlOBS— nOCXEDIROB  IN 

Eqcnr- AcoouNTiRQ. 

When  a  court  of  equity  acquires  Jurisdic- 
tion of  an  action  bronght  to  determine  whether 
certain  conveyaDces  are,  in  fact,  mortgages,  al- 
though puiporting  to  be  deeds,  it  will  retain  ju- 
risdiction for  the  purpose  of  adjudicating  all 
differences  between  the  parties  growing  out  of 
the  transaction. 

[Ed.  Note.— For  other  cases,  see  Disinissal  and 
Nonsuit  Cent  Dig.  U  Sa-86:  Dec  Dig.  I  19;* 
Equity.  Cent  Dig.  |i  KMr-il4;  Dec  Dig.  f 
39.*] 

2.  HOBTaAOIS    (S    199*)  —  HOLDINQ  UNDEB 

Deeds  Givsh  as  Mobtoaoes— Measttbe  op 
Damages. 

Where  in  snch  case  the  party,  purporting 
to  be  the  grantee,  acquires  peaceable  pouessioa 
of  the  premises  in  question  believing  tbat  he  is 
the  owner  thereof,  the  damages  to  be  awarded 
therefor  in  a  judgment  in  favor  of  the  adverse 
party  ia  the  ordinary  rental  value  for  the  time 
such  possession  is  retained,  less  the  value  of  the 
permanent  improvements  made  thereon  by  sndi 
party  in  possession. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  613-526 ;  Dec  Dig.  {  199.*] 

3.  INTEBEST  (S  S3*)  —  Contracts  —  Bnfobob- 

UENT. 

Bates  of  interest  not  exceeding  10  per 
cent  per  annum,  agreed  upon  by  the  parties  to 
a  transaction,  will  be  allowed  by  the  courts. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent.  Dig.  SI  6S-70 ;  Dec.  Dig.  |  33.*} 

Appeal  from  District  Oonrt  Shawnee 
Coonty, 

Action  by  W.  H.  Holmes  and  others  against 
F.  H.  Holt.  Judgment  for  defendant  and 
plaintiffs  appeal.  Affirmed. 

W.  B.  Hazen,  of  Topeka,  for  appellants. 
Wheeler  &  Swltzer,  of  Topelca,  for  appellee. 

SMITH,  J.  [1]  This  action  was  brought 
by  appellants  In  equity  to  have  two  deeds 
adjudged  mortgages  and  for  an  accounting. 
The  appellee  answered  that  he  was  the  owner 
of  the  land  and  asked  that  his  title  thereto 
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be  quieted.  A  trial  mw  bad  !n  the  district 
oomt  and  a  Judgment  was  entered  that  tbe 
deeds  mn.  In  fact,  mortgages  given  to  se- 
euie  loans  of  moneir.  By  consent  of  the  par- 
ties tbe  bearing  as  to  the  aceoonttaig  was 
eontlinied.  33iereafter  aiq)dlant8  moved  to 
dismiss  tbcAr  action  for  an  accounting.  The 
modon  was  ovornlad,  and  this  mUng  is 
Tlforonsly  urged  as  error.  It  Is  even  urged 
that  upon  the  filing  of  such  motion  the  court 
lost  Jurisdiction  of  tbe  case.  Tbe  following 
authorities  are  dted  In  support  of  the  con- 
trition: Banking  Co.  v.  Ball,  69  Kan.  DO,  SI 
Pac  899 ;  Osborne  v.  Davies,  60  Kan.  695.  67 
Pac.  941 ;  Pugsley  v.  Railway  Co.,  69  Kan. 
599,  77  Pac.  679.  These  cases  are  in  accord- 
ance with  section  396  of  the  Code  of  ClvU 
Procedure  <6en.  St  1909,  {  6990).  No  part 
of  tlie  controversy  between  the  parties  In 
any  of  the  cases  had  been  finally  submitted 
for  the  determination  of  the  court  This  case 
Is  veiy  different  The  principal  claim  assert- 
ed by  appellants  and  denied  by  appellee  was 
tbat  the  Instruments  purportl^  to  be  deeds 
of  absolute  conveyance  were  given  by  appel- 
lants and  received  by  appellee  only  as  securi- 
ty for  the  repayment  of  money  loaned  by  ap- 
pellee to  appellants.  This  Issue  had  been 
tried  and  determined  In  fiivor  of  appellants 
and  a  Judgment  had  been  formally  entered 
tbat  tbe  lostniments  were  In  effect  mortga- 
ges. The  appellee  had  Joined  Issue  on  tbat 
question,  but  the  appellants  In  their  so-called 
Kcond  cause  of  action  had  prayed  for  an 
accoonUng.  Also,  by  consent  of  both  parties, 
an  accounting  had  been  ordered  and  tbe  case 
n^s  continued  for  further  hearing  before  the 
court  Thereupon  tbe  appellants  filed  a  mo- 
tion "to  dismiss  the  pending  part  of  said  suit 
pertaining  to  an  accounting  betwe«i  plaintiff 
and  defendant  herein  without  prejudice  to 
the  rights  of  either  part7*"  At  least,  after 
tbe  order  for  an  accounting  had  beoi  made 
the  right  to  have  such  an  order  made  did  not 
BDbslst  as  a  cause  of  action. 

By  the  petition,  however,  It  appeared  that 
the  aK)ellee  had  r^ts  accmlng  to  blm  In 
the  transactions  which  In  equity  should  be 
determined  In  tbe  same  action  In  which  bis 
deeds  were  declared  to  be  mortgages.  When 
t  court  of  equl^  acqulree  Jurisdiction  of  an 
action  broni^t  to  determine  whether  certain 
emwances  are^  in  tact,  morti^iges,  al- 
'flumgh  i^rportlng  to  be  deeds.  It  will  retain 
Jtolsdlctlon  for  tbe  purposes  of  adjudicating 
all  (Uffer^iees  between  tbe  parties  growli^ 
oat  of  the  transactkm.  Lane  t.  Bdtz,  99 
III  Appi  3^;  Tiammell  t.  Graddo<^  100 
Ala.  266,  13  South.  911;  1  Cyc  418.  niere- 
aftfer  tbe  appellee  on  bis  motion  was  allowed 
to  answer,  settli^;  fortti  his  claims  to  and 
Bens  upon  ^  property,  and  did  so  In  ac- 
cordance with  tile  decision  of  the  court  tbat 
Us  deeds  to  the  pr<^»erty  did  not  ctmstltnte  a 
fall  convqrance  thereof  but  were  given  to 
Mcure  tbe  payment  of  Indebtedness.  The 


appellees  do  not  axq;>ear  to  have  filed  any  re- 
ply tber^.  OSiereafter  tbe  court  appointed 
a  referee  to  take  tbe  evidence  and  report  to 
tbe  court  the  law  and  facts  of  the  case.  The 
referee  beard  tbe  evidence  and  gave  all  iiar^ 
ties  a  fair  opportunity  to  be  h^rd  and  made 
his  report  to  the  court  On  consideration 
thereof  it  appeared  to  the  court  that  justice 
required  that  other  focts  should  be  determin- 
ed than  those  re^rted  upon  and  re-referred 
the  matter  to  the  same  referee  and  a  second 
report  was  made.  Numerous  objections  are 
made  to  the  findings  of  fact  and  conclusions 
of  law  made,  but  we  think  the  record  shows 
that  the  Investigatlou  was  conducted  with 
great  thoroughness  and  that  the  referee's 
contusions  of  law,  approved  by  the  court 
are  correct 

[2]  It  Is  especially  contended  by  appel- 
lants that  the  appellee  wrongfully  took  pos- 
session of  one  of  the  tracts  of  land  upon 
which  alfalfa  was  growing,  and  that  he  de- 
rived therefrom  crops  of  alfalfa  of  much 
greater  value  than  the  ordinary  rental  value 
of  the  land  for  the  tlm^  and  that  he  should 
be  charged  with  the  value  of  what  he  actual- 
ly received  therefrom  and  should  not  be  cred- 
ited for  Improvements  made  on  the  land. 
The  evidence,  however,  justified  the  finding 
which  was  made,  In  substance,  t^at  both  the 
appellants  and  the  appellee  during  that  time 
treated  the  land  as  the  property  of  the  appel- 
lee and  contracted  vrlth  reference  thereto  as 
such,  and  that  appellee  believed  that  It  was 
his. property.  Under  such  drcumstancea,  It 
was  correctly  reported  by  the  referee  and 
decided  by  the  court  that  the  ordinary  rental 
value  was  the  true  measure  of  value  to  which 
the  appellants  were  entitled.  If,  under  these 
circumstances,  the  appellee  had  derived  no 
real  benefit  from  tjie  use  of  tbe  land,  tbe  ap- 
pellants would  have  been  entitled  to  recover 
the  ordinary  rental  value  thereof.  To  bold 
otberwlse  would  make  the  measure  of  dam- 
ages purely  speculative,  depending  upon  re- 
sults. 

[S}  Numerous  other  objections  are  made  to 
the  Judgment  finally  rendered,  Including  the 
rate  of  interest  charged  on  certain  sums  un- 
der varying  conditions.  We  have  examined 
all  these  objections  and  have  considered  all 
the  arguments  made  thereon  and  find  that  a 
fair  solution  of  the  numerous  questions  In- 
volved was  reached  and  that  the  Judgment 
is  equitable  to  both  parties. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


HINTHORN  T.  BENFER.t 
(Supreme  Court  of  Kansas.    Xov,  8,  1913.) 

(Syllabus  by  the  Court.) 
1,  Landlobd  and  Tenant  (S  184*)~-Injubub 

FBOH  DsrCCTF— LlABIUTT  OF  LANDLORD. 

A  narrow  porch  or  landing  of  an  outside 
stairway  used  and  Intended  for  the  use  of  dif- 
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ferent  tenantB  of  a  buildioK,  and  conoected  with 
a  common  hallway,  is  part  of  the  stairway  it- 
self, and  necessarily  in  the  possession  and  con- 
trol of  the  landlord,  and  he  is  iMund  to  exer- 
cise reaaonable  care  to  render  it  safe  for  the 
oae  vbich  he  invites  others  to  make  of  it. 

TEd.  Note.— For  other  cases,  ue  Landlord  and 
Tenant,  Cent.  Dig.  f|  030-637,  639,  641:  Dec 
Dig.  S  164.*] 

2.  Landlord  and  Tenant  (5  169*)— iMJUBise 
FBOM  Defects— Question  fob  Jubt. 

Whether  the  landlord  in  thia  case  wu 

gnilty  of  negligence  in  failing  to  discover  the 

defective  conaition  of  the  landing  was  a  ques- 

tioQ  of  fact  for  the  jury,  and  it  was  error  to 

sustain  a  demurrer  to  the  evidence. 
[Ed.  Note.— For  otlier  cases,  see  Landloxd  ami 

Tenant.  Cent.  Dig.  !|  &14r^6,  664-667,  681- 

684 ;  Dec.  Dig.  (  leS.*] 

Appeal  from  District  Court,  Bzovn  Connty* 
Action  by  Jesse  B.  Hlntbom  against  Hugh 
H.  Benfer.    From  Judgment  for  defendant, 
plaintift  appeals.   Beretaed,  and  new  trial 

ordered. 

S.  M.  Brewster,  of  Topeka,  and  Sample  F. 
Newlon,  of  Hiawatha,  for  appellant.  C.  Fj 
Reavis,  of  Falls  City,  Neb.,  and  Means  A 
Archer,  of  Hiawatha,  for  appellee. 

PORTER,  J.  To  refWTer  damages  fbr  the 
death  of  his  wife,  a  tenant  sued  Ub  land- 
lord, alleging  that  her  death  was  caused  by 
the  carelessness  and  negligence  of  the  de- 
fendant In  the  construction  and  maintenance 
of  the  railing  of  a  porch  on  the  demised 
prendsea  The  court  sustained  a  demurrer  to 
Uie  plalntUTs  evidence  and  rendered  Judg- 
ment against  lilm  for  costs,  from  ifiribdch  he 
an>eals. 

Toe  defendant  owned  a  •  two-stoiy  stone 
buUdlng  In  the  city  of  Hiawatha.  The  lower 
part  was  occupied  for  store  purposes;  the 
upper  part  was  divided  Into  two  tenements, 
separated  by  a  hall  running  north  and  south, 
the  house  fronting  north.  The  idalntlfl 
rented  the  east  side,  and  the  other  aide  was 
occupied  by  another  tenant  of  the  d^ndant 
The  only  way  to  enter  the  premises  was  by 
two  stairways,  one  on  the  north,  and  one  on 
the  south;  both  leading  to  the  hall  which 
ran  the  whole  length  of  the  building.  At  the 
south  and  rear  end  of  the  hall  a  door  opened 
upon  a  porch  or  landing  place,  from  which  a 
stairway  led  to  the  ground.  The  hall  and 
both  stairways  were  used  by  the  tenants  in 
common.  The  rear  porch  was  Ave  feet  wide 
north  and  south,  and  nine  feet  long  east  and 
west  'Hie  railing  on  the  west  side  of  tliis 
landing  consisted  of  a  2x4  nailed  to  two 
uprights,  one  of  which  was  fastened  to  the 
wall  of  the  building.  There  was  testimony 
tending  to  show  that  the  end  of  the  rail 
which  rested  upon  the  upright  next  to  the 
building  had  become  rotted  and  to  some  ex- 
tent decayed,  and  that  the  nails  by  which 
It  was  fastened  were  rusted.  The  plaintiff 
and  his  family  had  occupied  the  premises  as 
tenants  of  the  defendant  for  mor&  than  ten 
years.  On  the  night  of  the  accident  the 
plaintiff's  wife  took  a  broom,  and  went  out 


to  sweep  the  snow  from  this  por<A.  The  evl- 
denoe  tended  to  show  that  she  fell  against  or 
in  some  way  came-  in  contact  with  the  rail- 
ing, that,  It  gave  way,  and  she  fell  to  the 
ground,  and  was  killed. 

[1]  The  defendant  claims  that  for  two  rea- 
sons the  demurrer  was  rightly  sustained. 
First,  It  Is  claimed  the  evidence  shows  con- 
dnslToly  that  the  porch  or  landing  place  was 
not  In  the  common  use  of  both  tenants,  but 
that  each  tenant  had  tlie  use  and  possession 
of  one-half  thereof;  and  that  since  the  land- 
lord Is  under  no  obllgationB  to  repair  prem- 
ises In  the  possession  and  control  of  the 
tenant,  he  cannot  be  held  liable  in  this  case. 
There  was  some  evidence  by  the  plaintiff 
that  it  was  customary  for  his  family  to  make 
use  of  that  portion  of  the  i>orch  on  their  aide 
of  the  doorway  for  the  purpose  of  storing 
wood  and  household  utensils,  and  that  the 
other  side  was  used  In  the  same  way  by  the 
other  tenant.  It  is  conceded  that  if  the  place 
was  used  as  a  common  porch  by  both  tenants, 
then  It  was  in  the  possession  and  control  of 
the  landlord,  and  he  was  bound  to  exerdsa 
reasonable  care  to  keep  it  in  a  safe  condi- 
tion. We  have  no  hesitation  In  holding  that 
this  narrow  porch  or  landing  was  as  much 
in  the  common  use  of  Jwth  tenants  as  was 
either  the  hall  or  the  stairway  Itself.  The 
mere  fact  that  the  tenants  divided  the  use 
of  the  floor  of  the  porch  for  the  purpose  of 
keeping  some  of  their  household  effects  sepa- 
rated was  not,  in  our  opinion,  sufficient  to 
show  that  half  of  the  porch  was  In  the  pos- 
session of  one  tenant  and  half  In  the  other. 
The  stairway,  which  appears  from  the  photo- 
graph in  evidence  to  have  been  about  four 
feet  wide,  led  from  the  center  of  the  landing, 
leaving  a  space  oh  either  side  of  about  2^ 
feet  The  hall  and  stairway  are  coqceded 
to  have  been  for  the  common  use  <rf  both, 
tenants,  and  it  seems  unreasonable  to  hold 
that  the  narrow  space  on  either  aide  of  the 
passageway  leading  from  the  hall  to  the 
stairway  was  not  as  much  In  the  possession 
and  control  of  the  landlord  as  were  the  stalis 
and  hallway  themselves.  Where  a  portion  of 
the  building  1b  let,  and  the  tenant  has  rights 
of  passageway  over  stairs  and  entries  in 
common  with  the  landlord  and  other  tenants, 
the  landlord  Is  bound  to  exercise  reasonable 
care  to  render  the  halls  and  stairways  safe 
for  the  uses  which  he  invites  others  to  make 
of  them.  McGIuley  v.  Alliance  Trust  Co.,  168 
Mo.  257,  66  S.  W.  153,  56  L.  B,  A.  334;  Loo- 
ney  v.  McLean,  129  Mass.  33,  37  Am.  Rep. 
295;  Headman  v.  Conway,  126  Mass.  374. 
The  facts  speak  for  themselves;  the  law  Is 
so  well  settled  that  It  is  unnecessary  to  dte 
other  authorities. 

[2]  The  other  ground  upon  which  it  la 
said  the  demurrer  was  sustained  is  that  the 
alleged  defect  conclusively  appears  from  the 
evidence  to  have  been  a  latent  one,  and 
therefore  no  negligence  of  the  defendant  was 
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stunrn.  Borne  itras  ta  UU  upon  tbe  &ct 
tbat  tbe  jdalntlfl  In  his  petttlon,  posaibly  for 
tbe  inupoBe  of  avoMlng  the  imimtatUui  of 
conttUratocy  negUgaaoe^  alleged  tbat  the  de- 
fecttve  condition  of  tbe  railing  was  unknown 
to  hlnuelf  or  bis  wl^  and  that  It  was  not 
abluent  from  an  examlnatlim  of  the  railing. 
In  addition  to  Oils  statemoit  In  tbe  petition, 
the  plaintiff  testlfled  that  he  thon^t  tbe 
railing  was  safe;  that  there  was  nothing  to 
Indicate  to  bim  tbat  It  was  unsafe ;  and  that 
he  piemmed  it  would  have  been  netiessa^  to 
remoTs  the  rail  before  Its  decayed  condition 
conid  have  been  dlacoTored.  He  testified, 
howerer,  that  he  never  had  made  any  ex- 
amination of  ita  condition  before  the  ac- 
ddent,  He  was  asked  by  the  court  this  quee- 
tkm:  *Xooklng  at  it,  would  yon  say  Uiere 
was  anything  that  night  from  mere  observa- 
tion that  would  enable  anybody  to  determine 
the  actual  condition  It  was  In?  A.  I  think 
not"  Tbe  direct  question  was  asked  bim: 
"Could  that  have  been  discovered,  in  your 
Judgment  without  removing  tbe  rail  from 
the  post?  A.  I  dont  believe  tt  could  have 
been." 

It  is  altogether  probable  that  ttAa  was  the 
principal  ground  upon  which  the  court  sus- 
tained tbe  demurrer.  We  Iblnk  It  was  error, 
and  that  the  question  of  whether  the  defend- 
ant was  gniltiy  of  negligence  In  not  discover- 
ing the  defective  condition  of  tbe  railing  was 
one  which  sbonld  have  been  submitted  to  the 
Jury.  If  this  were  a  question  of  pleading, 
and  the  old  rule  was  literally  enforced  that 
the  avenuents  of  the  pleading  are  always  to 
be  construed  against  the  pleader,  possibly  a 
different  question  would  arise  (Ijosch  v. 
Pickett,  36  Kan.  216,  222,  12  Pac.  822;  31 
Cyc  81) ;  but  we  think  the  language  of  the 
pleading  means,  giving  it  a  liberal  construc- 
tion, that  the  defect  could  not  have  been  dis- 
coTered  by  a  casual  examination.  Tbe  peti- 
dOQ  does  allege  tbat  d  fendant  could  have 
discovered  It  by  the  exercise  of  reasonable 
cace  OD  his  part  It  is  very  clear  that  there 
was  no  such  obligation  resting  on  the  plain- 
tiff or  bis  wife  to  inspect  tbe  railing  for  tbe 
purpose  of  discovering  whether  It  needed  re- 
pair as  rested  upon  the  defendant  They 
were  under  no  obligations  to  repair  and  were 
warranted  In  using  tbe  premises,  unless  tbe 
defect  was  one  which  was  so  apparent  tbat 
it  was  negligence  to,  a>ntlnue  such  use. 
There  was  no  obligation  on  their  part  to 
look  farther.  On  the  other  hand,  as  to  tbat 
part  of  tbe  building  used  in  common  by  both 
tenants,  tbe  landlord  was  necessarily  In  con- 
trol, for  the  reason  tbat  he  maintained  It  for 
the  common  use  of  both  tenants,  and  was 
bound  to  see  that  r^sonable  care  and  skill 
were  exercised  to  render  it  reasonably  fit  for 
the  uses  for  which  it  was  intended.  The  evl* 
dence  tends  to  show  that  no  alteration  or  re- 
pairs had  been  made  in  the  railing  from  tbe 
time  tbe  porch  was  constructed  ten  or  twelve 


years  before;  that  about  tiiree  months  previ- 
ous to  tbe  acddmt  plaintiff  told  tbe  defend- 
ant the  stairway  needed  fixing.  Defendant 
said  he  knew  tbatitoi^t  to  be  fixed,  and  he 
would  attend  to  It  There  was  nothing  said 
about  the  railing  or  the  porch.  Some  time 
thereafter  the  defendant  made  some  repairs 
to  tbe  stairway  and  to  tl^  floor  of  tbe  porch. 
Conceding  that  plaintiff  is  bound  by  his  un- 
equivocal statements  that  the  defect  could 
only  be  discovered  by  such  an  examination 
as  required  tbat  the  railing  be  lifted  up,  he 
was  at  irast  entitled  to  have  the  question 
submitted  to  tbe  Jury  whether  defendant  was 
not  guilty  of  negligence  In  failing  to  make 
such  an  inspection  and  examination  as  would 
have  disclosed  the  defective  condition  of  tbe 
railing. 

Tbe  Judgment  will  be  reversed,  and  a  new 
trial  ordered.   All  tbe  Justices  concurring. 


LASLEY  V.  STOUT  et  aL 
(Suprraie  Court  of  Kanaaa.   Nov.  8»  1818.) 

fSyRafriM  Ay  «k«  OomrtJ 

1^  Vekdos  and  Pubchasbb  (S  M*)— TrrLE  or 
Vbndbs. 

The  title  of  a  vendee  of  real  catate  who  has  - 
fully  performed  the  cmtraet  of  purchaae  and 
taken  and  held  posaession  for  mauy  years,  and 

paid  all  taxes  upon  the  property.  Is  a  complete 
equitable  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  85;  Dec.  Dig.  i  M.*] 

2.  VSNDOS  AND  PUBOHABBB  (|  231*)— BOHA 

Fids  Pubghaskb— Nonci  of  OuxsxaiiDXNa 

TnxB. 

One  who  takes  a  quitclaim  deed  from  the 
vendor  of  real  estate  many  years  after  tbe 
vendee  has  performed  the  contract,  without  in- 
quiry or  examination  concerning  outstanding 
etiuities,  is  in  no  better  position  respecting  the 
title  than  his  grantor. 

[E&.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  43,  66,  487,  613-539 ; 
Dec  Dig.  S  231.*] 

3.  Vendob  and  PuBcnASEB  ^  224*)— Bona 
FiDB  Pubchasbb— Notice  of  OuTBTANDina 

EquiTiEa 

The  fact  that  a  party  pays  taxes  upon  real 
estate  is  evidence  that  he  claims  some  interest 
in  the  property,  which  should  lead  one  taking 
a  quitclaim  deed  therefor  to  inquire  concerning 
his  rigbta. 

[Ed:  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  469-173 ;  Dea  Dig.  « 
224.*] 

Appeal  from  District  Court,  Scott  County. 

Action  by  A.  B.  Lasley  against  L.  H.  Stout 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  ai^peals.  Reversed. 

J,  8.  Simmons  and  Bay  H.  Tinder,  both  of 
Hutchinson,  for  appellant  E.  P.  Rochester, 
of  Scott  City,  and  W.  H.  Russell,  of  La 
Crosse,  for  appellees. 

BENSON,  J.  In  this  action  to  quiet  titte 
to  a  lot  In  Scott  City,  it  appeared  tbat  tbe 
Scott  City  Town  Company  entered  Into  a 
contract  with  Cornelia  C  Orr,  in  March,1886, 

to  convey  to  her  the  lot  In  question  In  con- 
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stderation  of  ber  bnlldlng  a  dweUlng  then- 
on  o£  ttie  kind  and  dlmoulons  described  in 
the  agreemmt  It  mu  agreed  that  the  build- 
ing Bhonld  be  commenced  wltbin  SO  days  and 
completed  within  60  days  and  that  the  con- 
veyance should  be  made  within  two  years 
from  the  date  of  the  contract  If  the  build- 
ing should  be  removed  wltbin  two  years  the 
title  was  to  revert  to  the  town  company.  The 
plaintiff  is  the  grantee  of  Gomelia  G.  Orr. 
The  answer  contained  a  general  denial,  al- 
legation of  title  In  the  defendants,  and  a 
counterclaim  to  Qulet  that  tltlew  The  court 
made  the  following  findings :  "First  That 
the  contract  of  gift  or  sale  was  made  by  the 
Scott  City  Town  Company  to  Gomelia  O. 
Orr  to  the  lot  in  controversy  as  claimed  by 
tiie  plaintiff,  and  that  Cornelia  C  Orr  erect- 
ed a  building  on  said  lot  within  the  time 
and  substantially  in  accordance  to  the  terms 
of  the  contract  Second.  That  such  building 
remained  Upon  the  lot  for  more  than  two 
years  and  until  about  the  year  1886  or  1887, 
when  It  was  removed  therefrom  and  the  lot 
became  unoccupied  and  so  remained  for  a 
period  of  ten  years  or  more,  and  was  so  va- 
cant and  unoccupied  In  January,  1906.  Third. 
That  Cornelia  C.  Orr  paid  the  taxes  on  the 
land  from  the  time  of  the  erection  of  the 
building  until  1806,  inclusive.  Fourth.  That 
in  January,  1906,  D,  F.  Hall,  as  president 
and  F.  A.  Parsons,  as  secretary,  of  the  Scott 
City  Town  Company,  executed  a  quitclaim 
deed  to  the  defendant  Myrtle  M.  Welfley  to  the 
lot  In  controversy,  and  that  such  deed  was 
for  a  consideration  of  f  10.  Fifth.  That  at 
the  time  of  receiving  such  deed  and  paying 
therefor,  Bfyrtle  M.  Welfley  bad  no  notice  of 
the  equity  or  rights  of  Cornelia  C.  Orr  to  the 
property  in  question.  Sixth.  That  at  the 
time  of  such  purchase  said  Myrtle  M.  Wel- 
fley had  neither  actual  nor  constructive  no- 
tice of  the  interests  of  Cornelia  C.  Orr,  nor 
was  there  in  the  condition  of  the  lot  in  con- 
troversy anything  to  suggest  an  adverse 
claim.  Seventh.  That  said  Myrtle  Welfley 
purchased  without  direct  inquiry  as  to  the 
condition  of  the  lot  or  outstand^  equities. 
Eighth.  That  the  Scott  City  Town  Company 
had  been  for  a  period  of  17  years  prtor  there- 
to a  dormant  corporation  and  had  supposedly 
wound  up  its  affairs  and  distributed  its  as- 
sets among  its  stockholders;  and  the  deed  to 
Myrtle  M.  Welfley  was  made  without  specific 
authority  by  the  board  of  directors,  or  so  far 
as  the  evidence  discloses  was  not  pursuant 
to  any  therefore  given  authority.  Ninth. 
That  Cornelia  C  Orr,  by  her  conveyance  to 
Uie  plaintiff,  A.  B.  Lasley,  transferred  to 
him  all  of  her  rights  to  the  property  under 
the  contract  with  the  Scott  City  Town  Com- 
pany. Pertinent  to  the  foregoing  findings  of 
fact  the  court  concludes  as  a  matter  of  law : 
First  That  on  and  after  seven  years  from 
the  date  of  the  contract  of  Cornelia  C.  Orr 
and  tbe  Scott  City  Town  Company,  the  right 
to  enforce  the  same  lapsed  by  reason  of  the 


statute  of  limltatlinui,  and  Oat  such  rig^t 
did  not  tbereaftw  exist  in  her  or  pass  to 
plaintiff  herdn  under  his  contract  of  asslgn- 
ment"  Brror  is  predicated  upon  tbe  conclu- 
sion of  law,  and  Judgment  for  the  plaintiff  is 
sought  upon  the  findings. 

[1]  The  pleadings  did  not  present  the  ques- 
tion of  limitations;  nor  does  it  appear  that 
the  right  of  the  plaintiff  to  the  reUef  sought 
Is  barred  by  lapse  of  time.  The  vendee  of 
the  town  company  complied  with  her  agree- 
ment erected  the  building,  and  held  the  pos- 
session for  over  ten  years  until  the  building 
was  removed.  Her  right  was  that  of  a  vta- 
dee  under  a  contract  fully  performed  on  her 
part  She  was  the  equitable  owner  and  the 
town  company  was  only  the  trustee  of  the  le- 
gal Utle.  Jones  v.  Holllster.  61  Kan.  310,  32 
Fac.  1116;  Gordon  t.  Mnnn,  87  Kan.  624, 
633,  125  Pac.  L 

[2,  3]  The  defendant  Myrtle  M.  Welfley,  as 
the  findings  show,  took  a  quitclaim  deed  for 
a  consideration  of  $10  without  Inquiry  con- 
cerning the  condition  of  the  lot  or  equities 
affecting  the  title.  A  grantee  under  such  a 
deed  Is  not  a  bona  fide  purchaser  with  re- 
spect to  outstanding  equities  shown  by  the 
records,  or  which  are  discoverable  by  rea- 
sonable diligence  In  making  proper  Inquiries 
and  examination.  Johnson  v.  Williams,  37 
Kan.  179,  14  Paa  537,  1  Am.  ^t  Bep.  243; 
Merril  v.  Hutchinson,  45  Kan.  69,  25  Pac. 
216,  23  Am.  St  Rep.  713.  Notice  must  be 
taken  of  the  claims  of  persons  ostensibly 
interested.  Eger  v.  Brown,  77  Kan.  510,  513, 
94  Pac  803,  IB  L.  R.  A.  (N.  S.)  459.  Thus 
notice  must  be  taken  of  tbe  payment  of  taxes 
or  redemption  therefrom  shown  by  the  public 
records  which  are  evidence  that  the  party 
making  such  payments  claims  some  interest 
in  the  property  which  should  lead  to  inquiry- 
concerning  his  rights.  Smith  v.  Rudd,  48 
Kan.  296,  29  Pac.  310;  Hudson  v.  Herman, 
81  Kan.  627,  107  Pac.  36. 

It  will  be  observed  that  the  taxes  were 
paid  upon  this  lot  by  Mrs.  Orr,  the  vendee 
of  the  town  company,  from  the  time  she 
erected  the  building  to  and  Including  the 
year  1905,  a  period  of  17  yeara.  As  the  quit- 
claim deed  to  Myrtle  M.  Welfley  was  made  in 
January,  1906,  the  last  payment  must  have 
been  made  within  three  months  preceding  its 
date,  leaving  no  taxes  delinquent  Consider- 
ing ttie  payment  of  taxes  by  Mrs.  Orr,  her 
previous  open  and  adverse  possession,  and 
all  the  circumstancea  disclosed  by  the  find- 
ings, it  must  be  held  that  the  defendant 
Myrtle  M.  Welfleyt  claiming  uaiet  the  qult- 
dalm  deed,  is  in  no  better  position  respecting 
the  title  than  her  grantor,  the  town  company, 
conceding  that  the  conveyance  was  properly 
executed  by  Its  officers  or  former  officers  In 
the  circumstances  stated  in  the  eighth  find- 
ing. Xbe  conclusion  of  tbe  district  court 
that  the  contract  for  conveyance  made  by  the 
town  company  could  not  be  enforced  after 
seven  years  la  not  pertinent  to  the  issue. 
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Spedfle  pertormance  wu  not  Bought  Tbe 
plaintiff  aa  grantee  of  a  complete  eanitable 
title  aovfbt  only  to  oniet  that  title  as  against 
tbe  claims  of  tlw  def oidanta.  Upon  tbe  facta 
foood  Ii7  tbe  oonrt  he  was  wtttled  to  that 

The  defendants  week  to  Impeach  tbe  eamta- 
Ue  title  ot  the  plalntUC  Iqr  evidence  taken 
since  this  appeal  vas  filed  tending  to  show 
that  a  contract  between  tbe  town  company 
and  Mra.  Orr  upon  which  an  attorney  was 
reooested  to  obtain  a  deed  related  to  another 
lot  Upon  ttila  evidence  tbe  defendants  ask 
tbat  In  tbe  erait  of  a  reversal  of  the  jndg- 
ment  a  new  trial  be  awarded.  The  new  evl- 
doice  tends  to  show  a  mistake  merely..  There 
Is  DO  question  bnt  the  lot  in  controversy  was 
tbe  one  upon  which  the  boildlDg  was  erected. 
The  town  company  made  no  objection  to  tbe 
improvement,  or  tbe  use  of  the  lot  by  Mrs. 
Orr  fi>r  many  years.  Probably  a  mistake  was 
made  by  the  representative  of  tbe  vendee  in 
lending  tbe  wrong  instrument  to  the  attor- 
De;  who  was  asked  to  obtain  the  deed.  In 
any  event,  no  aufScient  canse  Is  shown  for  a 
retrial  of  the  issues. 

Tbe  judgment  is  reversed,  with  directions 
to  render  judgment  fbr  the  plaintlfl  quieting 
tltie  as  pnyed  for.  All  the  Justtces  concur^ 
ring. 


STATB  T.  HEOHT. 
(Supreme  Court  of  Kansas.   Nov.  8,  191S.) 

(BtUdbiu  hv  the  Court.) 

1.  CHnfTNAL  Law  (j  576*) — Rioht  to  Dis- 

DUASOK    rOB    DKLAT— "TlUB    TO    TST  THE 

Cadsk." 

The  itatnte  providing  for  the  discharge  of 
t  defendant  who  is  not  bronght  to  trial  before 
tbe  end  of  the  third  term  of  court  after  the  in- 
formation is  filed  is  qualified  by  exceptions 
therein^'  exclndinf  from  its  operation  a  delay 
happening  upon  nia  application  or  occasioned 
b7  want  of  time  to  try  the  cause  at  such  third 
term.  Gen.  St  1900,  i  6800.  Tbe  latter  clause 
refers  to  the  time  that  can  be  reasonably  given 
br  the  trial,  conristent  with  an  orderly  aaslgn- 
aunt  of  causes  and  diligent  dispatch  of  buai- 

nCBB. 

[Ed.  Note. — For  other  cases,  aee  Criminal 
Uw,  Cent  Dig.  SI  1207-1304;  Dec.  Dig.  8 
676."] 

2.  CROaKAI.   liAW    (S  576*)— DlBCHABGB  FOB 

Dbut— HEABiifo  ON  Monon— Affidavits. 
A  continuance  was  ordered  at  tbe  third 
term  held  utter  the  information  had  been  filed. 
The  entry  recited  that  the  continuance  was  or- 
dered because  of  tbe  illness  of  the  county  at- 
tonier  which  prevented  him  from  trying  tbe 
cause  at  that  term.  Notwithstanding  this  find- 
in?,  tbe  district  court  did  not  err  in  considerin>; 
affidavits  at  the  next  term  upon  a  motion  to 
discharge  the  defendant  to  determine  tbe  fact 
whether  the  lllnesa  of  the  county  attorney  at 
tbe  third  term  left  aafficient  time  to  try  the 
cause  wttliin  the  mles  above  stated. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  1297-1304;  Dec  Dig.  { 
570.*] 

JohnstOD*  Cl>  X*  and  Benson  and  Burch,  JJ., 
diasenting. 


Appeal  from  District  Court;  Shawnee 

County. 

Charles  Hecht  was  discharged  from  prose- 
cution for  robbery,  and  tbe  state  appeals. 
Affirmed. 

J.  S.  Dawson,  Atty.  Gen.,  and  W,  F.  Atch- 
ison and  E.  R.  Simon,  both  of  Topeka,  for 
tbe  State.  J.  8.  Bnsmlnger  and  P.  O.  Wilson, 
both  of  Topeka,  for  ainwUee. 

BENSON,  J.  [1]  This  appeal  is  from  an 
order  discharging  tbe  defendant  from  prose- 
catlon  for  robbery,  because  he  had  not  been 
brouf^t  to  trial  before  tbe  rad  of  tbe  third 
term  of  tbe  court  held  after  the  Information 
was  filed.  Tbe  statute  provides  for  such  dls- 
charge  unless  the  delay  happen  on  the  de< 
f^danf  s  application,  or  be  occasioned  by  tbe 
want  of  time  to  try  the  cause  at  such  third 
term.  Oen.  Stat  1900,  8  6800.  Tbe  reason 
for  tbe  failure  to  try  this  cause  at  the  third 
term  is  stated  in  the  order  of  continuance  en- 
tered at  that  term,  which  recites:  "And  the 
court  finds  tbat  this  case  had  not  been  tried 
at  this  term  because  of  the  Illness-  of  the 
county  attorney,  whlcdi  prevented  him  from 
trying  this  case."  Ttie  motion  for  discharge 
was  presented  at  the  term  to  which  the  case 
was  continued,  and  affidavits  of  the  county 
attorney,  his  assistant  and  tbe  defendant's 
attorney  were  presented.  These  affldavlts 
give.  In  substance,  the  history  of  the  case 
and  its  progress  through  the  three  terms, 
from  which  it  appears  tbat  the  third  term 
was  tliat  of  September,  1912.  beginning  Sep- 
tember 3d.  At  that  term  tbe  presiding  judge 
assigned  civil  causes  for  trial  first  the  crimi- 
nal cases  to  follow,  beginning  on  November 
11th.  It  was  then  believed  by  the  judge  and 
county  attorney  tbat  there  would  be  saffldent 
time  between  that  date  and  the  doee  of 
the  term  to  dispose  of  the  criminal  cases.  On 
December  tst  and  before  this  cause  was 
reached,  the  county  attorney  became  ill  and 
was  unable  to  attend  court  A  prosecution 
for  murder  was  thereupon  reassigned  for 
December  16tb,  upon  the  belief  tbat  the  coun- 
ty attorney  would  then  be  able  to  attend  tbe 
trial,  and  later  tbat  trial  was  postponed  to 
the  22d  of  the  same  month,  bnt  the  county 
attorney  being  still  ill,  his  assistant  who 
was  familiar  with  the  facts,  attended  to  tbe 
prosecaOon. 

The  only  reasons  stated  In  the  statnte  for 
continuing  a  prosecution  b^ond  tbe  third 
term  are  delays  which  happen  on  the  def^d- 
anf  s  application,  and  want  of  time  to  try 
the  cause.  It  has  be«i  held,  however,  tbat 
when  a  jury-  fails  to  agree,  the  term  at 
wbiidt  the  mistrial  occurs  is  eliminated  fmn 
tbe  computation.  State  v.  Morgan,  84  Kan. 
62S.  627,  U4  Pac:  846.  It  has  also  been  held 
tbat  terms  interveninc  while  an  atowal  Is 
pokdins  should  not  be  counted.  State  t. 
Campbell,  73  Kan.  688,  95  Paa  784,  9  L.  R.  A. 
(N.  S.)  633,  0  Ann.  Gas.  1203. 
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It  was  said  In  State  t.  Dewey,  73  Ean. 
785,  742,  fiS  Fac.  796,  88  Pac.  881,  882,  that: 
"Many  conrts  have  aald  that  the  enumera- 
tion of  Bome  cansea  for  delay  does  not  exclude 
aU  otiter  canaea,  and  have  held  ttiat  where 
the  delay  at  the  third  term  is  occaaioned  by 
the  Illness  or  death  of  the  trial  judge  or  pros- 
ecntlng  attorn^,  or  the  occurrence  ot  some 
unforeseen  accident,  the  accused  1b  not  en- 
titled to  his  diadiarge.  People*r.  Camllo,  69 
Cal.  540  [11  Pae.  128};  State  t.  Hnting,  21 
Mo^  464.  Without  passing  on  that  question, 
It  la,  we  thtnh,  obrious  that  no  cause  for  de- 
lay such  as  contemplated  by  the  statute  oc- 
curred In  the  preaait  cases."  lUness  of  the 
presiding  Judge  was  held  to  be  an  exception 
under  a  similar  statutory  provision  In  Call- 
fomla.  People  t.  Camllo.  69  Cal.  640,  11 
Pac.  128.  The  same  ruUng  was  made  In  Hls- 
aourl,  under  a  statute  containing  the  same  ex- 
ceptions aa  our  own.  State  t.  Hutlng,  21 
Ma  464. 

In  Commonwealth  t.  Adcock,  8  Orat  (Va.) 
6S1,  it  appears  to  hare  been  held  that  the 
exceptions  ecnmerated  In  the  Virginia  stat- 
ute did  not  exclude  consideration  of  others 
of  a  similar  nature  to  be  Implied  from  the 
reason  and  spirit  of  the  law.  The  court  said: 
"It  mlgbt  be  inauired  w^iat  would  be  done 
In  a  case  where  the  prisoner  was  too  sick 
to  be  tried  within  the  three  terms,  or  were 
to  ask  for  a  continuance,  or  did  not  choose 
to  do  so  If  he  could.  •  •  ♦  The  truth  Is 
the  statute  never  meant,  by  its  enumeration 
of  exceptions,  or  excuses  for  failure  to  try, 
to  exclude  others  of  a  similar  nature  or  In 
pari  ratione.    ♦    •  8  Grat  (Va.)  681. 

Similar  rulings  were  made  In  Stewart  t. 
State,  13  Ark.  720,  and  State  t.  Molllneaux, 
149  Mo.  646.  61  S.  WL  462. 

It  was  said  In  State  t.  Dewey,  73  Kan. 
739,  80  Pac.  797,  that:  "Before  a  defendant 
Is  entitled  to  such  an  order  he  must  bring 
himself  clearly  within  the  spirit  and  Inten- 
tion of  the  statute.  Its  purpose  was  not  to 
enable  the  guilty  to  escape  upon  technicali- 
ties, but  to  shield  the  innocent  by  prevent- 
ing unnecessary  and  unreasonable  delays." 
Guided  by  this  just  rule  of  Interpretation  we 
must  Inquire  what  is  fairly  comprehended  in 
that  clause  of  the  statute  excepting  delays  oc- 
casioned for  want  of  time  to  try  the  canse. 
Circumstances  may  arise  where  the  postpone- 
ment of  other  and  perhaps  more  Important 
cases  would  leave  snfflclent  time,  although 
such  postponements  might  be  attended  with 
great  expense  and  possible  failures  of  justice. 
The  Illness  ot  the  judge,  referred  to  In  cases 
reported,  already  dted,  may  leave  Insufficient 
time.  Illness  of  a  jnior  m^ht  l»ve  the 
time  too  fthort  to  flnlah  a  txiaL  These  and 
like  contingency  suggest  that  *the  time 
to  try  the  cause"  means  such  time  aa  Should 
reasonably  be  given  for  that  purpose  consist- 
ent with  the  orderly  assignment  of  causes 
and  the  diligent  dispatch  of  business.  The 
light  of  the  defendant  la  not  to  be  frittered 


away  by  an  arbitrary  assignment  of  the  busU 
ness  of  a  term,  so  aa  to  leave  too  abort  a 
time.  Neither  Is  it  required  that  an  orderly 
aaaignment  of  cases  dial!  he  set  aside,  in  or- 
der to  try  a  particular  defendant,  even  at 
the  third  term  after  the  information  la  filed. 
The  rights  of  a*  defendant  to  a  q>eedy  trial, 
aa  well  aa  hia  other  rights,  should  be  careful- 
ly guarded,  bat  the  interests  of  the  public 
and  rights  of  other  def^dants  must  also  Im 
protected.  The  business  of  a  court  afaonld  be 
conducted  in  due  time  and  regular  order, 
safegaarUng  ao  far  as  possible  Uie  rights  o£ 
all  concerned, 

[2]  Thia  case  was  aadgned  for  trial  In  the 
flrat  division  ot  the  district  court  at  the  Sep- 
tember term.  At  the  fidlowiug  January 
term  it  was  assigned  in  ttie  second  division. 
Presuming  that  the  judge  presiding  in  Uiat 
division  interpreted  the  statute  aa  this  court 
does,  it  must  have  been  found  from  the  affi* 
davits  presoited  that  the  previous  fluding 
that  the  case  bad  not  been  tried  because  ot 
the  lllnesB  of  the  county  attorney  was,  up- 
on furthw  consideration,  found  Incorrect  la 
fact,  or  that  the  finding  only  meant  that  the 
continuance,  although  caused  by  the  Illness 
of  ttiat  officer,  might  have  been  avoided  if 
his  assistants  had  been  diligent  In  the  die- 
charge  of  their  duties. 

It  is  the  opinion  of  this  court  that  the  affi- 
davits presented  a  question  of  fact  upon 
which  such  a  conclusion  could  be  reached; 
and,  the  facts  having  been  so  finally  deter- 
mined, the  judgment  must  be  affirmed. 

MASON,  SMITH,  PORTER,  and  WBST, 
JJ.,  concurring. 

BENSON,  S,  (dissenting).  I  construe  the 
finding  made  at  the  September  term  to  mean 
that  the  Illness  of  the  conn^  attorney  pre- 
vented the  trial  at  that  term,  because  it 
left  Insuttlcient  time.  No  judicial  reason  la 
otherwise  apparent  for  the  recitaL  The  ill- 
ness of  the  prosecuting  officer  required  no 
recital  In  the  entry,  unless  it  was  the  cause 
of  the  continuance,  and  it  could  not  be  a 
good  cause  unless  the  time  left  was  Insuffi- 
cient for  the  trial.  That  finding  should  gov- 
ern unless  the  court  afterwards  found  that 
It  was  based  upon  a  mistake,  or  unless  some 
other  sufficient  reason  appeared  for  avoiding 
it  It  was  made  by  direction  of  the  judge  up- 
on personal  observation  of  the  business  of 
the  term  with  adequate  informathm  of  the 
physical  condition  of  the  county  attorney  and 
the  work  done  by  hia  aaslstanta  After  care- 
fully reading  the  affidavits  presented  at  Uie 
hearing  of  the  motion  at  the  January  term 
no  sufficient  grounds  appear  for  qnestloninv 
the  facts  stated  In  the  former  order.  In  my 
opinion  that  order  should  prevail  and  the 
Judgment  discharging  the  defoidant  should 
be  reversed. 

JOHNSTON,  a  J,  and  BURCB,  J.,  Join 
in  this  dissenL 
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SMITH  T.  MISSOURI  PAa  BT.  CO. 
(Supreme  Court  of  KanaaB.    Not.  8,  1918.) 

(Syllabut  by  the  Court.) 

L  EinitBNT  Domain  (S  145*)— Conoemnatioh 
—CouPKNSATiON— Right  op  Wat. 

Wben  the  right  of  way  for  a  railroad  bai 
been  previoariy  appropriated  and  paid  for  by 
the  corporatioD,  aod  thereafter  additional  lands 
are  appropriated  by  the  corporation  for  shop 
groaoda  and  termiiial  tacilities,  the  provision 
of  Kction  4.  art  12,  of  the  Constitntion  of 
Kansai  that  compenaation  shall  be  made  "irre- 
■pectlTe  of  any  benefit  from  any  improvement 
proposed  by  such  corporation"  does  not  apply 
to  the  compensation  to  be  paid  for  such  addi- 
tional grounds. 

[Ed.  Note.— For  other  cases,  see  Bmlnent 
Domain.  Cent.  Diff.  H  878^;  Dec.  Dig.  i 
146.«] 

2.  Emikbnt  Domain  (|  90*)— Condemnation 
—Damages  to  Land  Not  Taken. 

In  such  case  no  allowance  should  be  made 
as  damages  to  adjacent  lands  not  taken,  unless 
such  lands  are  reduced  In  value  by  the  taking 
of  the  land  appropriated,  or  the  use  to  be  made 
thereof^ 

[  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  233 ;  Dec  Dig.  |  90.*] 

8.  Emixest  Domain  (S  148*)— Condemnation 
TOR  Right  of  Wat— Awabd— ImrassT. 
lo  sndi  case,  iriiere  an  appeal  la  taken 
from  the  award  of  damages  to  the  district 
court  and  the  case  therein  is  tried  to  a  jury, 
the  jury  sfaoiild  compute  and  allow  interest,  at 
the  rate  of  6  per  cent  on  the  amount  deter- 
mined upon  u  damages,  from  the  time  of  the 
appropriation  of  the  land,  and  include  the  same 
is  their  verdict 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  H  897-899%;  Dm.  Dig.  | 

i4a»] 

4.  BHiHSirT  Domain  (|  268*)— Awabd— Rs- 

HEW  —  VKBDICT  —  DKTEBUINATION  ON  AP- 
PEAL. 

When  in  such  case  it  clearly  appears  from 
the  findings  of  the  Jury  that  no  interest  has 
been  incioded  fai  their  verdict,  and  It  also  dear* 
ly  ippears  from  such  findings,  from  the  admis- 
sion of  the  party  to  be  charged  or  other  incon- 
troTertibte  evidence,  from  what  date  interest 
should  be  allowed,  the  court  may  compote  the 
interest  and  include  it  In  the  jodgment 

[Ed.  Note.— For  otiier  cases,  see  Eminent 
Domain,  Cent  Dig.  |  687;  Dee.  Dig.  {  268.*] 

(Aiditionol  Byllahut  iy  Sditorial  Staff.) 

I  Eminent  Domain  (|  59*)— Condemnation 
fOB  Raiixoad  Pubposes  —  Continuing 
Bight. 

The  rieht  given  railroad  companies  under 
Gen.  St  1909,  I  1800,  to  condemn  land  for 
shop  grounds  and  terminal  facilities,  Is  a  con- 
tiniilng  one,  and  may  be  exercised  whenever  the 
Imafness  of  the  railroad  compoiiy  renders  aach 
further  acquirement  necessary. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  i|  143-149;  Dee.  Dig.  i 

ft.  Emihbnt  Domain  146*)— CoHPENSATioir 
—"Right  of  W^at." 

Hie  term  "right  of  way"  as  used  in  Const 
irt  12,  I  4.  providing  that  no  right  of  way 
shsD  be  appropriated  until  compensation  be 
ude  or  secured,  means  the  strip  of  land  ordi- 
Bsrily  condemned  or  acquired  by  railroid  com- 
panies for  the  building  and  maintaiiUng  of 
Cndes,  and  the  ties  and  rails  thereon  consBtut- 
int  the  railroad  track,  and  not  exceeding  100 
feet  in  width,  as  provided  hy  Gen.  St  1909,  | 


1800,  and  does  not  indnde  additional  lands  ap- 
propriated for  shop  grounds  and  terminal  fa- 
dliaes;  and  hence  the  additional  provision  of 
such  section  that  compensation  shall  be  made 
irrespective  of  any  benefit  from  any  improve- 
ment proposed"  does  not  app^  to  compeosatiun 
to  be  paid  for  such  additional  grounds. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  H  878-389;  Dec.  Dig.  | 
145.* 

For  other  definititms,  sea  Words  fiid  Phras- 
es, VOL  7,  pp.  6230-6234;  VoL  8.  pp.  17W, 
7791.] 

Appeal  from  District  Court,  Barbour 
County. 

Action  by  W.  R  Smith  against  the  Mis- 
souri Pacific  Railway  Company.  Fr6m  Judg- 
ment for  plaintiff,  defendant  appeals.  Modi- 
fled. 

W.  P.  Waggener  and  J.  M.  Cballlss,  both  of 
Atchison,  and  Clyde  AUpbln,  of  Great  Bend, 
for  appellant  Osmond  &  Gol^  of  Great 
Bend,  for  appellee. 

SMITH,  J.  The  appellant  railway  com- 
pany In  May,  1910,  secured  the  condemna- 
tion of  a  tract  of  land,  containing  4%  acres, 
belonging  to  the  appellee,  and  situate  near 
the  town  of  HoislngtOD,  Barton  coonty.  The 
land  was  taken  for  shop  grounds  and  ter- 
minal jkdUtles.  In  July  following,  the  ap- 
pellant also  secured  for  the  same  purpose 
the  condemnation  of  two  additional  tracts, 
in  one  proceeding,  the  two  aggregating  1.61 
acres,  belonging  to  the  appellee.  The  appel- 
lee, being  dissatisfied  with  the  award  of 
damages  in  such  condemnation  proceedings, 
appealed  from  both  awards  to  the  district 
court  Whoi  the  eases  came  on  for  trial 
therein  they  were  consolidated  and  tried  as 
one,  the  Jury  being  required  to  return  sepa- 
rate verdicts.  On  March  13,  1912,  the  Jury 
returned  the  verdicts  and  answers  to  special 
questions  submitted.  The  first  verdict  award- 
ed the  appellee  as  damages  $2,531.25  for  the 
land  first  condemned.  The  second  verdict 
awarded  appellee  damages  in  the  sum  of  $700 
by  reason  of  the  second  condemnation.  In 
answer  to  special  questtons  tiie  Jury  found 
that  eadi  at  the  three  tracts  of  land  con- 
demned was  of  the  value  of  922&  per  acre 
at  the  time  of  the  condemnation,  making 
(2,531.20  for  the  large  tract,  and  (362.25 
for  the  two  smaller  ones.  They  also  found 
that  the  value  of  appellee's  land  that  was 
not  takm  was  more  valuable  after  the 
taking  of  the  condemned  land  than  it  was 
before  such  taking:  The  Jury,  however,  al- 
lowed the  appellee  as  damages  to  his  land 
not  takcm  the  sum  of  9337.75.  The  appellant 
filed  a  motion  for  a  new  trial,  and  also  a 
motion  to  conform  the  general  verdict  to  ac- 
cord with  the  special  findings  by  reducing  the 
general  verdict  in  the  sum  of  (337.75,  being 
the  amount  allowed  In  the  general  verdict 
as  damages  to  the  land  not  taken.  The  mo- 
tion to  reduce  the  general  verdict  waa  over- 
ruled by  the  court,  and  thereupon  the  appel- 
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lout,  by  leave  of  conrt,  withdrew  its  motion 
for  new  triaL  Thereafter,  during  the  same 
term  of  court,  the  matter  came  on  for  far- 
ther constderatt<m  apon  the  demand  of  appel- 
lee that  the  damages  awarded  shonld  bear 
Interest  from  the  time  of  the  taking  of  the 
land  In  controrersy.  The  antellant  ohlected 
thereto,  and  the  conrt  took  the  matter  under 
advisement  until  April  28,  1912,  during  the 
same  term,  when  the  court  awarded  judff* 
ment  In  fovor  of  the  appellee  In  the  sum 
of  92,8^60  as  damages  to  the  land  taken, 
and  IS37.76  as  damages  to  the  land  not  tak- 
en, together  with  Interest  <m  the  aggregate 
Judgment  at  the  rate  of  6  pw  cent  from 
July  9, 1910,  the  date  upon  which  the  appel- 
lant made  deposit  with  the  county  treasurer 
under  the  award  of  the  commlsrioners,  to  the 
date  of  the  rendition  of  the  Judgment,  the 
Intraest  amounting  to  $367.36,  and  for  the 
costs  of  the  action.  In  Its  appeal  here  the 
appellant  assigns  two  gronnda  of  error,  viz., 
the  allowing  of  damages  to  the  loud  not  tak- 
en and  the  allowance  of  interest 

[1,8]  Section  4,  art  12.  of  the  Constitn- 
tion  of  Kansas,  reads :  "No  right  of  way 
shall  be  appropriated  to  the  use  of  any  cor- 
poration, until  full  compensation  therefor 
be  first  made  In  money,  or  secnred  by  a  de- 
posit of  money,  to  the  owner,  irrespective  of 
any  benefit  from  any  improvement  proposed 
by  such  corporation."  The  term  "right  of 
way,"  as  used  In  this  section  of  the  Consti- 
tution, means  the  strip  of  land  ordinarily 
condemned  or  acquired  by  railroad  compa- 
nies for  the  building  and  maintaining  of 
,  grades,  and  the  ties  and  rails  thereon  con- 
stituting the  railroad  track.  Section  1800, 
General  Statutes  of  1909,  may  be  said  to 
be  the  legislative  definition  of  the  term,  and 
Is,  in  substance,  a  route  for  a  proposed  rail- 
road along  the  line  of  such  proposed  rail- 
road, as  located  by  the  company,  not  exceed- 
ing 100  feet  In  width,  except  (when)  for  the 
purposes  of  cuttings  and  embankments  It 
shall  be  necessary  to  take  more  for  the 
proper  construction  and  security  of  the  road. 

[I]  The  proTl^on  in  this  section  fbr  the 
condttunatlon  of  such  oth&t  land  as  may  be 
deemed  necessary  for  side  tracks,  depots, 
workshops,  water  stations,  etc,  seems  to  be 
a  separate  provision.  The  power  to  acquire 
rights  under  the  latter  provision  Is  a  con- 
tinulng  on^  and  may  be  exercised  whenever 
the  business  of  the  railroad  company  renders 
such  further  aoqnlremeut  necessary.  G.  B. 
U.  P.  Bid.  Co.  T.  A.,  T.  &  S.  F.  Rid.  Co.,  26 
Kan.  669. 

[2]  We  conclude,  therefore,  that  lands  ac- 
quired by  eminent  domain  proceedings  for 
side  tracks,  depots,  workshops,  etc.,  unless 
included  in  the  100-foot  strip  provided  for, 
are  no  part  of  the  right  of  way  of  the  rail- 
road company  as  that  term  is  used  In  the 
constitutional  provision.  It  f&Uows  that  dam- 
ages ^assessed  for  the  condemnation  of  land 
for  workshops  and  terminal  facilities  are  to 


be  paid  for  as  lands  condemned  for  mill 
sites  and  other  semlpuUlc  purposes,  to  wit 
the  value  of  the  land  taken  and  actual  dam- 
ages to  lands  not  taken,  resulting  from  ^e 
taking  of  the  land  condemned,  or  the  use  to 
be  made  thereof.  For  Instance^  If  a  part  of 
a  building  lot  in  a  dty  or  town  Shonld  be 
taken  In  such  a  way  as  to  leare  the  portion 
remaining  of  no  practical  value,  the  value  of 
the  lot  before 'tiiAen  may  be  tbe  propra  meas- 
ure ot  damage.  If,  howevtt',  as  ttie  Jury 
And  in  this  case,  land  not  takm  was  of  great- 
er value  after  than  Inmiedlateiy  before  the 
taking  of  the  adjacent  portion,  no  recovery 
for  damages  to  the  land  not  taten  should  be 
allowed.  The  court  ored  In  rendering  judg- 
ment for  the  danuges  to  tiie  land  not  taken. 
Harding  t.  Funk,  8  Kan.  815. 

In  ToUe  V.  Gom*rs  of  Brown  Co.,  20  Kan. 
14,  the  Increased  value  of  lands  not  taken  In 
a  proceeding  condemning  land  for  a  public 
hlghwigr,  being  the  direct  and  spedal  result 
of  the  lining  out  of  the  road,  is  held  to  be  a 
proper  wtoa  to  reduce  the  damages  of  the 
landowner.  See^  also,  Com'rs  of  Pottawato- 
mie County  V.  O'SuUivan.  17  Kan.  68,  and 
Roberts  v.  Coun^  of  Brown,  21  Kan.  247. 

[8, 4]  The  second  allied  ground  of  error 
is  that  the  court  erred  in  awarding  appellee 
Interest  from  the  date  of  the  deposit  of  mon- 
ey to  pay  for  the  land  condemned  to  tlie 
date  of  the  judgment  It  is  conceded  by  ap- 
I>ellant  that  If  appellee  had  asked  for  inter- 
est, and  the  evidence  made  it  definite  for 
what  time  the  interest  shonld  be  computed, 
the  appellee  was  entitled  to  interest  at  the 
rate  of  6  per  cent,  for  such  time.  It  Is  In- 
sisted, however,  that  if  appellee  was  en- 
titled to  Interest  the  Jury  shqpld  have  com- 
puted the  Interest  and  included  the  amount 
thereof  In  Its  verdict  as  part  of  the  damages ; 
or.  If  the  jury  had  found  the  dates  between 
which  Interest  was  recoverable  and  the  court 
had  nothing  to  do  but  compute  the  amount 
the  court  mij^t  properly  have  made  the  com- 
putation and  included  the  amount  in  the 
pleading.  There  were  no  pleadings  In  this 
case,  and  hence  the  trial  was  rather  infor- 
mal ;  but  it  Is  urged  that  the  attorney  for  ap- 
pellee, if  interest  was  desired,  shonld  have 
so  stated  in  his  opening  stetement  to  the 
jury,  and  it  is  asserted  that  no  claim  for  In- 
terest was  made  In  the  opening  statement  or 
during  the  txi&l.  The  appellant's  abstract  of 
the  proceedings  does  not  affirmatively  show 
that  any  opening  stetement  was  made,  or 
that  any  argument  was  made  to  the  jury  by- 
appellee's  attorneys.  Opening  statemoits 
are  usually  confined  to  the  fitcta  the  attorney 
expects  to  prove,  and,  after  Oie  Introduction 
of  the  evidence  and  giving  of  Insteuctions, 
the  argumente  of  couosel  are  Intended  to  as- 
sist the  jury  in  arriving  at  a  proper  verdict 
in  accordance  therewith.  It  is  also  said 
there  was  no  request  for  an  instruction  re- 
garding interest,  and  no  mention  of  the  Bnt> 
Ject  in  the  instructions  given.   The  verdlcte 
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retorned  bgr  the  Jnry,  wlQi  tbe  answers  to  tbe 
ipecUl  qvesthms,  afflmuUlTely  show  that  the 
Jary  did  not  Include  any  Interest  In  either 
mdict  The  appellee  ms  clearlj^  ottltled  to 
interest;  and  the  deport  made  by  the  wpel- 
lant  fixed  the  date  of  the  aj^roprlatlm  of 
tlie  Und.  Fran  that  date  Inttteat  aboald 
have  been  computed.  The  date  was  fixed  by 
the  record,  and  was  not  In  dlapoti^  Althon^ 
the  manner  of  drtermining  the  amount  of  In- 
tenst  KcoveraUe  was  Irregular,  it  is  clear 
ttiat  appellant  was  not  pr^ndlced  thereby, 
and  the  case  wUl  not  be  remanded  by  reason 
of  the  Irregularity. 

It  ta  therefore  ordered  that  the  jadgmoit 
be  modified  as  follows :  Tbe  amount  allowed 
bj  the  Jury,  rlz.,  9337.75,  for  damages  to  the 
lind  not  talffin  Is  to  be  deducted  Crom  the 
som  of  the  two  Terdlcts;  Interest  la  to  be 
eompated  on  the  remainder  thus  obtained 
at  the  rate  of  6  per  cent  from  the  date  of 
the  d^>oelt  to  the  date  of  the  rendltioD  of 
tlie  Judgment,  and  the  int^est  added  to  such 
remainder,  and  Judgment  Is  to  be  rendered 
for  snch  sum  as  of  tbe  date  of  the  Judgment 
appealed  from,  and  this  Judgment  ahonld 
bear  Interest  Judgment  should  also  be  ren- 
dered against  the  appellant  for  the  costs  of 
the  action.  The  costs  in  this  court  will  be 
egnaUy  divided.  All  the  Justices  concorring 


mLLEB'S  ESTATE  t.  EXECUTRIX  OF 
MTT.T.F.R'a  ESTATE. 

(Snpreme  Goort  of  Kansas.  Nor.  8, 181S0 
(SvUabut  by  th9  OourtJ 

L  BXBCDTOBS  Ain>  ADinNIBTBATOBS  ({  8*)— 

BKFD8JJ1  TO  Appoint  Adhinistbatok— Ap- 
pa&L. 

An  appeil  mar  be  bad  from  a  decision  of  a 
probate  court  refnuing  to  appoint  an  adminis- 
trator and  grant  administration  of  the  estate  i 
of  a  nokresrarat  intestate,  where  the  declBion  is 
based  upon  the  ground  that  soch  intestate  left 
BO  property  in  tbe  state  to  be  administered. 

[£d.  Note.— For  other  cases,  see  Execators 
and  AdminlBtratorL  Cent  Dig.  {{  1,  8-14^, 
1782;  Dec.  Dig.  |  V]  "  ^' 

2.  EXKCDTOBS  AND  AOHIHISraATOBS  (i  12*)— 

Srrus  TOB  Adjohibtsaxion  —  Cobforats 
Stock. 

The  sitns  of  shares  of  capital  stock  in  a 
Kansu  corporation  owned  by  one  who  was  a 
resident  of  another  state  at  the  time  of  his 
death,  lor  purposes  of  administration,  Is  at  the 
dimieile  of  the  decedent,  rather  than  in  tbe  state 
in  wiiich  the  corporation  is  organized  and  has 
its  place  of  basinesa. 

[Ed.  Note.— For  other  cases,  see  Executors 
sad  Administrators,  Cant  Dig.  1 24;  Dec  Dig.  1 
12.*1 

Johnsftm,  G.  Jf  and  Uaaon  and  SmiUi,  JJ^ 
diMnttaig. 

Appeal   from   District   Court,  labette 

County. 

Application  for  tb^  appointment  of  an  ad- 
mliilstrator  of  the  estate  of  Alfred  I.  Miller, 
deceased.   From  denial  of  the  application. 


a  ccadltoi  ^pealed  to  tbe  district  court,  and 
OD  xerersal  of  tluit  «rdw  t2w  sxecotrlx  ap- 
peals. BeTosed. 

Bhdfew  ft  Oobb^  of  St  Lonis,  Sfo.,  and 
^mbaU  4  OagDod,  at  Parsons,  for  appellant 
Glaase  &  Burton,  of  Parsons,  for  appellee. 

JOHNSTON,  a  J.  IflTolved  in  this  ap- 
peal Is  the  question  whether  an  administra- 
tor can  be  appointed  In  Kansas  In  a  case 
where  the  deceased  owned  no  property  in 
Kansas  but  did  own  certain  shares  of  stock 
In  a  corporation  organized  under  the  laws  of 
Kansas  and  having  its  general  offices  In  tbe 
state,  and  Is  there  an  appeal  from  a  deci- 
slon  by  the  probate  court  refusing  to  appoint 
an  administrator  on  tbe  application  of  one 
of  the  creditors  of  the  estate?  Alfred  I. 
Miller,  a  resident  of  St  Louis,  Mo.,  died  in 
1911,  owning  stock  in  a  Kansas  corporation 
called  the  Tishomingo  Electric  Light  St  Pow- 
er Company,  which  had  its  principal  place  of 
business  in  Parsons,  Kan.  P.  T.  Foley,  who 
alleged  that  Miller  was  indebted  to  him  In 
the  sum  of  (43,808.40,  and  that  no  iHll  had 
been  filed  in  any  other  probate  court  of  the 
state,  and  no  administration  had  been  com- 
menced in  any  other  connty  of  the  state,  vp* 
plied  to  the  probate  court  of  Labette  county 
tor  the  appointment  of  an  administrator, 
r^resentlng  tttat  Miller  owned  stock  In  the 
Kansas  corporation  named,  that  an  executor 
of  the  estate  bad  since  been  appointed  In 
Missouri,  and  that  the  claim  of  Foley  had 
been  filed  In  the  court  appointing  tbe  execu- 
tor. Tbe  probate  court  refused  to  appoint 
an  administrator,  and  dismissed  the  applica- 
tion, holding  that  It  bad  no  Jurisdiction  or 
power  to  make  such  an  appointment  An 
appeal  from  that  decision  was  taken  to  the 
district  court,  where  it  was  held  first,  that 
the  decision  was  appealable,  and,  second, 
that  the  probate  court  had  erred  in  holding 
that  It  had  no  power  to  appoint  an  adminis- 
trator of  the  estate,  and  that  it  was  tbe 
duty  of  that  court  to  exercise  tbe  power 
and  make  the  appointment  From  that  rul- 
ing, an  appeal  was  taken  to  this  court. 

[1]  We  have,  first,  the  question,  Is  there  an 
appeal  from  a  decision  of  the  probate  court 
refusing  to  appoint  an  administrator?  That 
court  la  rested  with  the  power  and  charged 
with  the  duty  olf  caring  for  the  estates  of 
deceased  persona  and  of  grantlDg  letters 
of  administration.  Tn  tbe  executors  and 
administrators  act  It  Is  provided  that  an  ap- 
peal may  be  taken  from  certain  decisions, 
and  also  from  "a  final  decision  of  any  mat- 
ter arising  under  the  Jurisdiction  of  the  pro- 
bate  court  except  In  cases  of  habeas  corpus 
and  injunction."    Gen.  Stat  1909,  S  3624. 

Whether  there  sh&ll  be  administration  of 
the  Miller  estate  Is  probate  Jurisdiction,  and 
the  decision  holding  that  administration  could 
not  be  bad,  and  that  no  administrator  of  tbe 
estate  could  be  appointed  In  Kansas,  was  a 
final  decision  of  the  whole  merits  of  tlie 
appllcatlou.   Tbe  case  of  Grimes  v.  Barratt, 
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60  Kan.  269,  56  Pac.  472,  la  dted  as  an  an- 
thorlty  agalDst  the  right  of  an  appeal  from 
such  decision.  That  case  did  not  determine 
that  there  could  be  no  review  of  a  final  de- 
cision of  the  probate  court  refusing  admin- 
istration of  an  estate;  but  it  did  determine 
that  the  Legislature  had  vested  large  dis- 
cretion in  the  probate  court  in  the  selection 
of  administrators,  and  that  the  exercise  of 
that  discretion  was  not  the  subject  of  review 
or  appeal.  The  statute  designates  a  number 
of  persons  who  are  entitled  to  administra- 
tion of  an  estate  in  a  certain  order,  and 
from  whom  the  prot>ate  court  may  make  a 
selection.  The  competency  and  suitability  of 
the  widow,  next  of  Un,  or  creditors  to  dis- 
charge the  trust  is  left  to  the  discretion  of 
the  probate  court,  and  it  was  held  that  such 
discretion  was  not  reviewable  unless  It  was 
oppressively  and  arbitrarily  exercised.  It 
was  suK^ted  that  outside  of  this'  discretion 
a  review  might  be  had,  and  that  under  the 
then  alsUng  statutes  a  final  order  of  that 
bind  was  open  to  review  In  a  proceeding  In 
error.  Under  the  new  Code  proceedings  In 
error  had  been  abolished,  and  a  review  of 
Judgments  and  of  final  orders  of  probate 
courts  may  now  be  had  by  appeal.  Civ. 
Code^  II  664,  C67.  671  (Oen.  St  1909,  IS  6169. 
6162,  6166);  In  re  Petitt;  84  Kan.  637,  114 
DPac.  1071;  Kroenert  v.  ^wjer,  87  Kan. 
374,  124  Paa  418. 

Tbe  decision  in  the  present  case  did  not 
involve  a  matter  of  discretion;  bnt  it  was 
a  final  determination  of  the  caa^  and  left 
nothing  further  for  the  consideration  of  the 
INTobate  court.  As  it  eftectnaUy  terminated 
the  litigation  of  the  question  in  that  court, 
it  was  a  final  order  or  decision,  from  which 
an  appeal  lies. 

[21  Was  It  the  dnt7  of  the  probate  court 
to  api>oint  an  administrate  on  the  applica- 
tion of  a  creditor  of  the  decedent?  Miller 
was  a  nonresident  of  Kansas,  and  the  ques- 
tion Is,  Did  he  leave  anything  here  on  which 
to  found  administration?  It  has  been  held 
that:  "Where  a  person  dies  ^testate,  who 
was  not  a  mldent  or  inhabitant  of  the  state 
at  the  time  of  his  death,  and  who  left  no 
estate  within  the  state  to  be  administered, 
a  probate  court  of  the  state  has  no  Jurisdic- 
tion to  issue  letters  of  administration  on 
the  estate  of  such  intestate,  and,  where  let- 
ters are  Issued,  the  acts  of  tlie  court  in 
doing  so  are  utterly  null  and  void."  Estate 
of  MaUory  v.  B.  &  M.  Rid.  Co.,  63  Kan.  667. 
syl.  par.  1,  36  Pac.  1059;  Perry.  Adm'r,  v. 
St  J.  &  W.  Bid.  Co.,  29  Kan.  420;  Ewing 
V.  MalUson,  65  Kan.  484,  70  Pac.  369,  93 
Am.  St  Bep.  299. 

There  was  no  property  in  Kansas  on  which 
to  found  administration,  unless  Miller's  own- 
ership of  shares  of  stock  in  a  Kansas  cor- 
poration furnished  a  basis.  Under  the  com- 
mon law  and  as  a  general  rule  the  situs  of 
personal  property  Is  the  residence  of  the 
owner,  and  the  title  to  personalty  is  In  the 
domidUary  executor  or  administrator.  This 


rule  may  be  modified  statute,  and  It  fre- 
quently Is  for  taxation  and  some  other  pur- 
poses. If  the  general  rule  applies  tiiat  the 
situs  of  personal  property  follows  the  domi- 
cile of  the  owner,  and  there  is  nothing  In 
the  character  of  the  property  to  except  It 
from  the  operation  of  this  rule,  then  it  would 
seem  that  the  probate  court  was  without 
Jurisdiction,  to  make  the  appointment  The 
statute,  in  terms,  provides  that:  "Tbe  stock 
of  any  corporation  created  under  this  act 
shall  be  deemed  personal  estate."  Qen.  Stat 
1009,  S  1743. 

It  is  contended,  however,  that  shares  of 
stock  are  unlike  ordinary  personalty,  and 
that  tbe  right  under  which  an  owner  holds 
stock  Is  incident  to  tbe  ownership  of  the 
property,  and  therefore  that  the  situs  of  his 
right  or  interest  is  the  situs  of  the  corpora- 
tlott.  The  answer  to  this  contention  is  that, 
corporate  stock  having  been  declared  by  the 
Legislature  to  be  personal  estate,  it  neces- 
sarily falls  into  the  classification  with  ordi- 
nary personal  property,  unless  the  statute 
expressly  gives  it  a  situs  elsewhere  for  pur- 
poses of  administration.  In  Cook  on  Corpo- 
rations it  Is  said;  "It  Is  a  well-established 
principle  of  law  that  shares  of  stock  may, 
for  certain  purposes,  have  a  aittw  at  two 
sqiarate  places  at  the  same  time.  For  the 
purposes  of  suits  concerning  rights  to  its 
title,  for  taxation,  and  for  a  few  other  pur- 
poses, shares  of  stock  follow  the  domicile  of 
the  stockholder."  2  Cook  on  Corporations 
(7th  Ed.)  I  863. 

In  Orlfilth  T.  Watson,  19  Kan.  23,  a  ques- 
tion arose  whether  capital  stock  of  a  cor- 
poration  should  be  taxed  at  the  residence 
of  the  owner  or  in  a  dty  In  the  same  county 
where  the  corporation  was  located  and  en- 
gaged in  business,  and  it  was  held  that  the 
stock  was  taxable  at  the  residence  ot  the 
owner.  This  ruling  was  made  up<m  the 
Uieory  that  stock  was  personal  property, 
and  came  within  the  common-law  rule  that 
the  domicile  of  the  owner  draws  to  It  all 
his  personal  estate,  and,  besides,  this  rule 
was  reinforced  by  the  statute  which  provides 
that  personal  pro[>erty  shall  be  listed  and 
taxed  at  the  place  in  which  the  person  charg- 
ed with  the  tax  resides.  For  purposes  ol 
taxation,  capital  stock  may  have  a  situs  at 
more  than  once  place  at  tbe  same  time,  and 
it  bas  been  held  to  be  competent  for  the 
L^lslature  to  provide  that  shares  of  stock 
may  be  separated  from  tbeir  owner  and 
given  a  situs  of  their  own.  Taiqpan  v.  Mer- 
chants* National  Bank,  86  U.  8.  (19  Wall.) 
490,  22       Ed.  189. 

In  Covington  v.  First  Nat  Bank,  198  U. 
S.  100,  111,  25  Sup.  Gt  562,  666  (49  I/.  Ed. 
963),  It  was  ruled  that:  "The  situs  of  shares 
of  foreign-held  stock  In  an  Incorporated 
company.  In  the  absence  of  legjslatloD  Impos- 
ing a  duty  npon  the  company  to  return  the 
stock  within  the  state  as  the  agent  of  the 
owner,  is  at  the  domicile  of  the  owner," 

In  Luce  T.  BaUroad,  63  21.  H.  688»  8  AtL 
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ms,  Itmu  hOA  tbat:  '^in  Uw  abMnce  of  an- 
dllary  admlniatratlon  or  ctatntory  proMM- 
tloD,  the  domidUary  admlnlitiatra  appotnU 
«d  In  another  atate  has  authority  to  nU 
and  aalfn  stock  of  the  decedent  in  a  oorpo* 
radon  in  this  state,  and  the  corporation  may 
Tolnntarlly  consent  to  Its  transfer  by  accept- 
ing the  oatstandlng  certificate  and  Issuing  a 
new  one  to  the  pnrclMsei"  (SyUabiu). 

In  Ohio  it  was  held  that  diares  of  stock 
In  a  fordgn  ccurporatlon  had  a  situs  In  Ohio 
for  purposes  of  taxation,  although  the  corpo- 
ration was  located  in  another  sta^  and  Its 
capital  Invested  In  real  property  In  that  state. 
Bradley  y.  Bander,  86  Ohio  St  28,  88  Am. 
Rep.  647.  The  same  view  was  taken  as  to 
the  sltns  of  capital  stock  for  taxation  pur- 
poses In  New  Jersey.  State  t.  Branin, 
N.  J.  Law,  484;  Newark  Caty  Bank  v.  Assess- 
or. 30  N.  J.  Law,  13. 

While  shares  of  capital  stock  give  no  title 
to  the  tangible  property  of  the  corporation, 
th^  do  give  the  owner  the  right  to  share  in 
the  earnings  or  profits  of  the  corporation 
while  it  is  a  going  concern,  and  entitle  him 
to  receive  his  proportion  of  the  assets  In 
case  they  are  sold,  or  that  the  corporation 
is  finally  dissolved.  Although  each  shares 
only  represent  the  Interest  of  the  sharehold- 
er In  the  corporation,  they  are  generally 
held  to  be  property,  and  our  statute  declares 
that  they  shall  be  treated  as  personal  prop- 
erty. It  la  the  view  of  the  court  that,  In  the 
absence  of  legislation  fixing  the  sltns  of  such 
property  for  purposes  of  administration  else- 
where, it  must  be  regarded  as  at  the  domi- 
cile of  the  stockholder,  and  hence  there  was 
nothing  in  Kansas  upon  which  to  found  ad- 
Ddnlstratlon  of  the  estate  of  Miller,  and  the 
probate  court  of  Labette  county  rightly  re- 
fused to  appoint  an  administrator.  A  differ- 
ent view  was  taken  by  the  Supreme  Court 
of  Missouri  in  Richardson  v.  Bnsch,  198  Mo. 
174,  95  S.  W.  884,  116  Am.  St.  Rep.  4T2, 
where  it  was,  In  effect,  held  that  the  situs 
of  shares  of  stock  In  a  New  York  corpora- 
tion was  in  New  York,  and  not  in  Missouri, 
where  they  were  held.  In  answer,  it  Is  ar- 
roed  that  the  shares  were  only  temporarily 
In  Missouri,  that  they  really  belonged  in 
New  York,  which  was  the  location  of  the 
corporation,  and  therefore  the  statements  In 
tbe  decision  as  to  the  sltns  of  stock  being  in 
the  state  In  which  the  corporation  Is  organ- 
ized and  doing  business  must  be  regarded  as 
dictum  and  not  controlling.  Another  author- 
it;  dted  by  appellee  Is  Grayson,  Adm'r;  v. 
Bobertaon.  Adm'x,  122  Ala.  380,  25  South.  229, 
82  Am.  St.  Rep.  80,  where  it  was.  In  effect, 
bdd  that,  for  the  purposes  of  administration, 
Qie  situs  of  a  certificate  of  stock  of  a  corpor- 
>tlon  owned  by  a  decedent  Is  in  the  state 
•here  the  corporation  was  organized  and  has 
ita  principal  place  of  business,  since  it  Is  the 
dtos  of  the  corporation,  and  not  the  doml- 
dlfl  of  the  holder  of  the  certificate  that  de- 
tmnhMSL  It  is  argued,  however,  that  this 
tntborJty  rests  to  scone  extent  on  a  local 


statute  and  is  fliareiSore  not  wtitled  to  much 
wd^t,  since  it  Is  direcUy  oiq^sed  to  the  gen- 
egaX  rule  which  fixes  the  situs  of  personal 
veop&ctj  at  tbe  domicile  of  the  owner. 

It  follows  that  the  lodgment  of  tbe  dis- 
trict court  must  be  reversed. 

BUBCH,  POBTEE.  BENSON,  and  WEST, 
concnnlng. 

JOHNSTON.  O.  X  (dissenting).  In  my 
view  the  sltns  of  tbe  shares  of  stock  owned 
by  Miller  waa  In  l«bette  connty.  Elan.,  the 
home  and  principal  place  of  business  of  the 
corporation.  While  tlie  authorities  on  the 
subject  are  not  In  harmony.  It  is  generally 
recognized  that  oertlflcatea  of  stock  are  not 
debts,  credits,  secoritles,  or  chattels,  but  are 
Bimifly  evidences  tiiat  the  holder  Is  a  mon- 
ber  of  and  has'  an  interest  In  a  corporation 
which  Itself  owns  all  of  its  property.  In  a 
sense  shares  of  stock  are  treated  as  proper- 
ty; but  It  Is  of  a  peculiar  kind,  which  gives 
the  owner  no  right  or  title  to  the  tangible 
property  of  tbe  corporation.  It  is  such  an 
exceptional  property  right  that  it  can  only  be 
enforced  where  the  corporation  Is  organized 
and  has  Its  place  of  business,  and  within  the 
intentloQ  of  the  Legislature  the  situs  of  the 
property  for  administration  purposes  Is  at 
the  home  of  the  corporation.  Id  Thompson 
on  Corporations  It  Is  said:  "The  general  rule 
Is  that  shares  of  stock  in  a  corporation  are 
personal  property,  whose  location  is  In  the 
state  where  the  corporation  is  created.  It 
is  true  that  for  purposes  of  taxation  and 
some  other  similar  purposes  stock  foUows 
the  domicile  of  its  owner;  but,  considered  as 
properly  separated  from  Its  owner,  stock  is 
In  existence  only  In  the  state  of  the  corpora- 
tion. On  this  p<dnt  the  Supreme  Court  of 
tbe  United  States  has  said:  'The  certificates 
are  only  evidence  of  the  ownership  of  the 
shares,  and  the  interest  represented  by  the 
shares  is  held  by  the  company  for  the  benefit 
of  the  true  owner.  As  the  habitation  or 
domicile  of  tbe  company  is  and  must  be  In 
the  state  that  created  it,  the  property  repre- 
sented by  Its  certificates  of  stock  may  be 
deemed  to  be  held  by  the  company  within 
the  state  whose  creature  it  Is,  whenever  it  is 
sought  by  suit  to  determine  who  is  Its  real 
owner.' "  4  Thompson  on  Corporations  (2d 
Ed.)  S  3471. 

Counsel  for  appdiee  quote  from  and  rely 
upon  Cook  on  Corporatlous;  but,  while  that 
authority  says  that  for  purposes  of  taxation 
and  a  few  other  purposes  shares  of  stock 
follow  the  domicile  of  the  stockholder,  this 
Is  upon  the  theory  that  such  property  may 
have  a  situs  at  more  than  one  place  at  the 
same  time,  and  It  then  adds:  "On  the  other 
hand.  It  has  at  the  same  time  a  situs  where 
the  corporation  exists,  and  this  situs  may 
be  for  the  purposes  of  suits  concerning  the 
title  to  the  stock,  for  attachment  and  exe- 
cution, and  for  various  other  similar  purpos- 
es." 2  Cook  on  (^orpozatiow  (7th  Ed.)  f  1H». 
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In  OrayBon.  Adm'r,  r.  Bobertson,  Adm'x, 
122  Ala.  830,  25  Soutb.  229,  82  Am.  St  Bep. 
80,  thla  qaestloD  was  dim^  inTolTed,  and 
it  was  expressly  decided  not  on  a  local  stat* 
ate  tbat  for  purposes  of  administration  the 
situs  of  shares  of  stock  of  a  corporation  was 
in  the  state  where  the  corporation  was  creat- 
ed, and  not  at  the  domicile  of  the  owner.  In 
a  still  later  case  the  Supreme  Court  of  Ala- 
bama reaffirmed  this  holding,  and  declared 
that:  "A  certificate  of  corporate  stock  Is 
merely  evidence  of  ownership,  and  the  sltas 
of  the  interest  which  it.  represents  must  for 
the  purposes  of  administration  be  in  the 
iitate  in  which  the  corporation  is  organized 
and  has  its  place  of  business."  Warrior 
Coal  &  Coke  Co.  v.  National  Bank  of  August 
(Ala.)  53  South.  997,  headnote,  par.  3. 

In  Richardson  r.  Busch,  198  Mo.  174,  95 
B.  W.  894,  115  Am.  St  Kep.  472,  the  subject 
was  discussed  at  considerable  length,  and 
cogent  reasons  are  given  why  the  situs  of 
such  property  is  necessarily  In  the  state  of 
the  corporation.  In  Murphy  v.  Crouse,  135 
Cat.  14,  66  Pac.  971,  87  Am.  St  Rep.  90.  It  Is 
held  that  ordinarily  choses  In  action  adhere 
to  the  person  of  the  owner ;  but  tbat  for  pur- 
poses of  administration  this  is  not  true  as 
to  certificates  of  stock.  In  a  question  affect- 
ing the  title  to  shares  of  Bto<^  the  Supreme 
Court  of  the  United  States  decided  that  the 
habitation  or  domicile  of  the  corporation  la 
in  the  state  that  creates  it  and  that  the 
property  represented  by  the  certificates  of 
9tock  is  deemed  to  be  within  the  state  and 
to  be  held  by  the  corporation  for  the  benefit 
Qf  the  owner.  Jellenik  v.  Huron  Copper  Min- 
ing Co.,  177  U.  S.  1,  20  Sup.  Ot  659,  44  L. 
Ed.  647.  In  Andrews  t.  GuayaQull  &  Quito 
Railway  C^.,  69  N.  J.  Eg.  211,  60  Ati.  668,  It 
was  ruled  that  the  situs  of  stock  in  a  New 
Jersey  corporation  was  in  New  Jersey,  and 
that  any  question  relating  to  it  might  t>e  de- 
termined there.  In  Fabric  t.  Milwaukee  ft 
Chicago  BreWOTles,  113  lU.  App.  525,  it  was 
declared  that:  *^be  general  rule  Is  tbat 
shares  of  stock  In  a  corporation  are  personal 
property  whose  location  la  In  the  state  where 
the  corporation  is  created"  (Syllabus  par.  3). 
Matta  of  Arnold,  114  App.  Dir.  244,  99  N. 
T.  Snpp.  740;  Matter  of  Fltcb,  160  N.  Z.  87, 
54  N.  B.  701;  note.  25  Ann.  Gas.  954.  In 
State  ez  rel.  t.  Davis,  88  Kan.  849,  at  page 
850,  129  Pa&  1197,  where  the  Inheritance 
tax  law  was  under  consideration,  it  was  said 
that:  "Shares  of  stoi^  are  r^arded  as  situ- 
ated In  the  state  of  incorporatltnL"  Being 
property  situated  in  the  state,  It  should  not 
be  withdrawn  from  the  state  until  the  claims 
of  resident  creditors  are  satisfied.  As  said 
in  Denny  t.  Faulkner,  22  Kan.  89,  95:  "A 
state  always  has  the  right  to  protect  home 
creditors  by  administration  of  the  decedent's 
property  within  its  borders." 

Our  statute  provides  that,  if  a  person  of 
another  state  dies  intestate,  leaving  property 


in  Kansas  to  be  administered,  the  probate 
court  of  the  oonn^  where  the  property  is 
situated  may  grant  administration.  Oen. 
Stat  1909,  i  8486.  In  my  view  the  LeglalB- 
ture  Intended  that  vroperty  sndi  as  shares 
of  sto4!k  attnated  in  Kansas  should  be  ad- 
ministered in  Kansas,  and  that  it  was  never 
the  legislative  Intention  that  property  of  a 
decedent  should  be  removed  from  the  state 
until  the  debts  due  to  Its  own  citizens  had 
been  paid.  The  officers  of  the  corporatldn 
are  really  the  agents  and  representatives  of 
the  owners  of  the  shares  wherever  they  may 
be,  and  their  claims  must  be  presented  in 
Kanaas  in  order  to  obtain  either  the  profits 
in  the  enterprise  or  a  share  of  the  assets  in 
case  of  final  dissolution  and  distributlun. 
The  property  b^ng  situated  In  Kansas,  the 
administrator  appolntM  in  Missouri  did  not 
acquire  any  title  to  the  shares,  and  has  no 
authority  to  dispose  of  them. 

I  am  authorized  to  state  that  Mr.  Jnsttce 
MASON  and  Mr.  Jnstloe  SMITH  oonciir  in 
this  dissent 


PETERSON  T.  MOLLIS  et  aLt 
(Supreme  Court  of  Kansas.  Nov.  8,  1918.) 

(SyUahut  Ay  the  Courts 

1.  DiTiDXHO  LufB— Statuti  or  Feauds. 

Adjoining  landowners  orally  agreed  that 
one  was  to  assist  in  resetting  and  maintaining 
a  hedge  on  the  land  of  the  other,  near  and  paral- 
lel to  their  boundary,  and  tbat  in  return  there- 
for it  was  to  become  their  dividing  line.  The 
work  was  done  and  possessioa  was  taken  and 
held  accordinsly.  The  question  whether  tiie 
contract  was  thereby  taken  out  of  the  statute  ot 
frauds  is  suggested,  but  not  decided. 

2.  Advebse  Possession  (I  31*)— What  Gon- 

BTIT  UTES— ADJOI WI  NO  OWNKBS. 

Where  a  landowner  holds  up  to  a  fence, 
with  the  purpose  of  claiming  It  aa  bis  boundary 
irrespective  of  whether  or  not  It  corresponds 
with  the  true  line,  and  does  nothing  Incondstent 
with  this  intention,  his  occupancy  Is  adverse, 
even  althousli  the  adjoining  owner  supposes  he 
intends  to  eUinl  only  what  he  oxiginally  owned. 

[E'i  Note<^For  otiier  cases,  see  Adverse  Po^ 
session,  Gent  IMg.  |f  128-188;  Dee.  Dig.  | 
3L»] 

3.  BotmnABiES  (8  64*)— AOQnismoir  of  TrrLB 
— Adjoininq  Ownebs. 

The  title  to  the  land  up  to  a  fence,  whidi 
has  been  gained  by  adverse  possession  for  16 
years,  cannot  be  devested  by  a  survey  called  to 
establish  the  original  snrveyw's  boundary  line. 

[Ed.  Note.— For  other  eases,  see  Boundaries. 
Cent  Dig.  H  263,  268-277;  Dee.  Dig.  1 54.«] 

Appeal  from  District  Court  Saline  County. 

Action  by  John  Peterson  against  WllUam 
HolUs  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and 
remanded,  with  directlona. 

Burch  &  Utowlch,  of  Salina,  for  appel- 
lant Tbomaa  L.  Bond,  of  Salina,  for  appel- 
lees. 
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HASON,  J.  This  case  grows  out  of  a  con- 
tmrerej  between  adjoining  landowners  con- 
cernlnc  the  title  to  a  strip  of  land  fire  feet 
wlde^  lying  betwerai  a  quarter  section  line 
and  a  Una  marked  by  a  hedge.  Stated  In 
another  form,  the  disputed  qnesdon  la  wheth- 
er the  quarter  section  line  or  the  hedge  con- 
atltates  the  present  boundary  between  their 
lands.  The  trial  court  made  detailed  find- 
ings, itbixSi  are  not  <diaUenged,  and  are  there- 
fore to  be  regarded  as  setUUv  the  Acta  of 
tbe  case.  The  plalntttt,  John  Petereon,  has 
owned  and  occnided  the  east  half  of  the 
Bonthwest  quarter  of  a  section  of  land  since 
1872.  Tbe  defendants,  William  HoUls  and 
Hattle  D.  HoUis,  are  the  owners  of  the 
aootbeast  quarter  of  the  section,  subject  to 
the  omtroTer^  regarding  the  strip  referred 
to,  which  is  the  west  five  feet  of  this  south- 
east qnarter  section,  and  Is  claimed  by  both 
parties.  The  plaintiff  undertook  to  build  a 
fence  along  the  east  line  of  this  strip,  and 
brought  the  present  action  to  enioia  the 
d^eudants  from  interfering  with  it,  thna 
raldng  ttie  qnestifMi  already  stated.  The 
court  gave  Judgmont  for  th«  deCendanti^ 
and  the  plaintiff  appeals. 

In  1872  the  tiien  owner  of  Uw  HolUs  qnar* 
ter,  <Bie  Ooodapeed,  set  out  the  hedge  refer- 
red to,  purposely  pladng  It  five  feet  east  o^ 
and  parallel  to^  the  west  line  of  his  land, 
which  bad  recently  been  snrreiyed  and  was 
marked  nunraments.  In  1874  parts  of 
this  hedge  bad  died  out  Ooodspeed  told 
the  plaintiff  that  if  be  would  aid  in  resetting 
and  CDltiTatins  Uie  hedges  taecould  havaone- 
balf  of  1^  and  it  dionld  be  tbe  line  between 
thdr  landa  The  plalntlfl  aocepted  the  pfop- 
oslUon  and  complied  witli  its  cmidltlims. 
(loodspeed  knew  wbrae  the  hedgerow  waa 
located  with  xeqpect  to  the  quarter  section 
hD6,  but  tlie  plaintiff  did  not  know,  and  took 
no  tronble  to  asowtaln  wbeUier  it  cor- 
Ksponded  with  Qiat  line  or  not.  He,  how- 
era,  tliweafter  treated  the  hedge  as  a  line 
fenc^  ranalning  In  the  occupancy  of  the 
strip  now  in  dlegmte  for  more  than  16  years, 
and  practically  up  to  the  time  of  the  present 
action,  ^e  defendants  derive  title  from 
Goodspeed  through  a  series  of  warranl? 
deeds,  each  purporting  to  convey  the  entire 
quarter  section.  Some  of  the  earlier  owners 
kuew  of  the  arrangement  between  the  plain- 
tiff ajid  Ooodspeed  with  regard  to  tbe  hedge, 
iiul  the  later  ones,  including  the  HolUses,  did 
noL  In  1907  William  HolUa  caUed  for  a 
NUtre;  of  the  southeast  quarter  section, 
wtiicb  was  made,  estabUshing  the  west  line 
of  said  quarter  five  feet  west  of  the  hedge. 
The  plaintiff  was  notified  of  the  surrey,  but 
did  not  participate  in  it  He  stated  to  the 
sDrreyor  and  to  William  Hollia  In  effect  that 
be  claimed  to  the  hedgerow  In  virtue  of  an 
agreement  with  Goodspeed,  Irrespective  of 
tbe  location  of  the  quarter  section  line,  and 
that  for  this  reaaon  he  would  not  be  bound 
bjr  the  Burrcj. 


[1]  Oral  agreements  between  the  owners  of 
adjoining  lands  that  a  spedfled  line  shall 
constitute  their  boundary,  where  the  true  lo- 
cation is  uncotaln  or  deputed,  are  univer- 
sally upheld.  The  statute  of  frauds  la  said 
not  to  apply  because  the  contract  is  not  one 
for  the  conveyance  of  real  property — ^It  does 
not  Involve  any  transfer  of  title.  It  is  re- 
garded as  a  binding  acknowledgment  on  each 
side  that  the  designated  line  is  in  fact  the 
real  boundary.  That  principle  cannot  con- 
trol the  present  case,  because  here  an  actual 
change  of  ownership  was  intended.  Oood- 
speed knew  Just  how  much  land  he  waa  un- 
dertaking to  give.  The  plalntlfl  did  not 
know  Just  how  much  he  was  to  acquire  but 
he  understood  that  in  return  for  his  work 
upon  It  the  hedge  was  to  become  the  dividing 
line  of  the  two  farms;  that  he  was  to  own 
up  to  the  hedge,  no  matter  where  the  quarter 
section  line  might  run.  The  authorities  are 
practlcaUy  uniform  that  sndi  a  omtract  i» 
unenforceable,  although  followed  by  oceium- 
Hoa  under  it,  because  of  tiie  statute  of 
frauds,  and  because  it  is  an  attempt  to  pass 
the  title  to  real  estate  without  a  writing. 
Note,  10  L.  B.  A.  (N.  S.)  «10;  Note,  Ann. 
Caa.  11026, 082;  20  Ore  226.  The  two  recent 
Kansas  cases  relating  to  the  oral  settlement 
of  a  boundary  dispute  are  consistent  with 
Otis  doctrine^  T&ey  recognise  the  distinction 
between  an  agreement  that  a  specific  line 
shall  be  deoned  to  constltate  the  existlog 
boundary  ai^  a  contract  for  the  diange  of 
the  dividing  line.  In  one  of  than  it  waa 
said :  "Tlie  agreement  is  not  viewed  as  one 
passing  title."  StelnhUber  t.  Holmes,  68 
Kan.  407,611, 76  Pac.l01IM021.  And  In  tbe 
other:  "The  lot  lines  •  •  •  were  still 
uncertain.  •  •  •  Tbe  location  of  this 
particular  boundary  •  •  •  was  unknown 
to  both  parties."  Parka  v.  Bator,  81  Kan. 
851,  356,  105  Pac.  430,  44L 

[2]  The  preset  case  dlffras  from  most^ 
perhaps  from  all — of  those  in  whlcb  the  rule 
referred  to  bas  been  applied,  in  this:  Here 
there  was  an  independent  consideration  to 
support  the  agreement  to  cede  a  part  of 
Ooodspeed's  land  to  tbe  plalntlif — the  helping 
to  reset  and  maintain  the  hedge.  This  con- 
sideration involved  a  permanent  improvement 
of  the  premises,  and  was  fully  performed. 
There  Is  at  least  room  for  a  plausible  argu- 
ment that  these  facts  render  the  contract 
enforceable.  The  question  suggested  need 
not  be  decided,  for  we  are  of  the  opinion  that 
in  any  event  the  plaintiff  has  acquired  title 
to  the  strip  in  controversy  by  adverse  pos- 
session for  the  period  of  presciiptlon.  For 
more  than  15  years  he  occupied  all  the  land 
west  of  the  fence.  His  purpose  was  not 
merely  to  claim  to  the  quarter  section  line, 
or  to  the  hedge,  upon  tbe  assumption  that  it 
coincided  therewith.  He  claimed  title  up  to 
the  hedge,  irrespectlTe  of  the  poaittcni  of  flie 
surveyor's  line.  True,  the  Uollis  tract  was 
not  occupied  for  15  yeora  by  owners  who  rec- 
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ognized  tbe  plaintiff's  claim.  For  most  of 
the  time  Its  occupants  doubtless  snpposed  the 
hedge  to  mark  the  quarter  section  line, 
^eir  belief  In  this  respect,  however,  does 
not  affect  the  matter.  The  plaintiff's  occu- 
pancy was  characterized  by  his  own  mental 
attitude,  not  by  theirs,  unless  it  was  induced 
by  some  conduct  on  his  part  inconsistent 
with  his  claim. 

"Where  adjoining  landowners  agree  as  to 
the  boundary  line  between  their  lands,  and 
each  occupies  to  sudi  agreed  line,  the  oc- 
cupancy of  one  who  encroaches  on  the  land 
of  the  other  is  under  a  claim  of  right  or  own- 
ership so  as  to  repder  it  adverse.  •  •  • 
When  one  of  two  adjoining  landowners  with- 
out actual  knowledge  of  the  true  boundary 
line  takes  possession  beyond  the  true  bound- 
ary line,  with  the  intention  to  daim  the  line 
to  which  he  takes  possession  as  the  bound- 
ary line,  his  possession  is  under  a  claim  of 
title  or  ownership,  so  as  to  render  his  poa- 
session  of  the  encroachment  adverse."  2 
Bdc.  L.  &  p.  400,  401. 

"Where  the  occupation  of  the  land  Is  by  a 
mere  mistake,  and  with  no  intention  on  the 
part  of  the  occupant  to  claim  as  his  own 
land  which  does  not  belong  to  him,  but  he 
intends  to  claim  only  to  the  true  line  wher- 
ever It  may  be,  the  holding  is  not  adverse. 
In  cases  of  mistake  as  to  the  true  line  be> 
tween  adjoining  lands  the  real  test  as  to 
whether  or  not  a  title  will  be  acquired  by  a 
holding  tor  the  period  prescribed  by  the  stat- 
ute of  llmltadonB  Is  the  Intentitm  <^  the 
parly  holding  beyond  the  true  line.  It  is 
not  merely  the  exirtenoe  of  a  mistake,  but 
the  presence  or  absoice  of  the  requisite  in- 
tention to  claim  title,  that  fixes  the  charactar 
of  Che  entry  and  d^rmlnes  the  question  of 
disseisin."  1  Oyc.  1037,  lOSSL 

The  rule  that  the  holdit^  of  land  np  to  a 
fence  or  other  idiyBical  barrier  Is  not  deemed 
adverse,  where  the  purpose  is  to  claim  only 
to  the  true  property  line,  has  usually  been 
aK>Ued  where  both  the  adjoining  owners 
snpposed  the  two  lines  to  coincide.  In  cases 
when  the  effect  of  possession  takoi  and  held 
up  to  a  barrier  has  been  made  to  turn  upon 
intent,  the  contending  parties  have  usually 
had  the  same  understanding—if  there  has 
been  a  mistake  they  have  shared  it.  It  does 
not  follow  that  in  order  for  the  holding  to  be 
adverse  each  owner  must,  in  fact,  understand 
that  a  claim  Is  made  to  the  barrier,  ir- 
respective of  whether  it  corresponds  with  the 
original  boundary.  In  order  to  make  his  pos- 
session adverse,  an  occupant  who  openly 
holds  possession  up  to  a  fence  need  not  add 
to  this  act  any  affirmative  declaration  that 
he  renounces  the  surveyed  line.  The  fact 
that  he  has  the  actual  possession  puts  the 
adjoining  occupant  on  inquiry  as  to  the  ex- 
tent of  his  rlg^t,  and  so  long  as  he  does  noth- 
ing inconsistent  with  an  assertion  of  abso- 
lute ownersh^  his  neighbor  can  derive  no 


advantage  from  assuming  that  he  dalms  only 
the  land  to  which  he  has  a  paper  title.  The 
view  that  the  plaintiff's  possession  was  ad- 
verse deprives  purchasers  subsequent  to  the 
running  of  liie  statute  of  the  protection  of 
the  recording  act  His  occupancy  gave  no- 
tice of  his  title. 

[3]  The  plaintiff  having  acquired  title  to 
all  the  land  west  of  the  hedge,  irrespective  of 
the  location  of  the  quarter  section  line, 
could  not  be  devested  of  it  by  a  survey  call- 
ed to  fix  the  location  of  that  Una  The  sur- 
veyor's province  was  to  determine,  in  case  of 
dispute,  the  location  of  the  line  between  the 
southwest  and  the  southeast  quarters  of  the 
section.  He  had  no  Jurisdiction  to  decide 
whether  the  plaintiff  had  purchased  or  other- 
wlBe  acquired  any  part  of  the  southeast  quar- 
ter. Edwards  v.  Fleming,  83  Kan.  6S3,  112 
Pac.  836,  33  L.  B.  A.  (N.  S.)  923. 

The  suggestion  is  made  that  the  remedy  of 
injunction  was  not  available  to  the  plalntiif. 
The  situation  Is  unusual.  The  controversy 
was  within  the  Jurisdiction  of  a  court  of 
equity.  The  facts  have  been  fully  found, 
and  It  remains  only  to  apply  tiie  law  to  them. 
The  precise  form  of  the  acttim  cannot  now 
be  important. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  render  Judgment 
tor  fbB  plalntifl:  AU  ttie  JustLoea  ooncurrlng. 


STATU  V.  SOFFIEtn  et  aL 
(Supreme  Court  of  Kansas.    Nov.  8;  191S.) 

(Bi/IUbM      «ke  Ooutt) 

1.  JuDQUXNT  (%  146*) — ^Vaoatiho  Dbtault— 

PBTITIOW— SUFFIOrSNCT. 

An  application  to  set  aside  a  judsment  and 
grant  a  new  trial,  presented  after  the  term  at 
which  the  jnijgment  was  rendered,  and  based 
upon  the  ground  that  it  had  been  taken  when 
Aere  was  a  previous  agreement  between  coan- 
sel  for  tile  parties  that  no  farther  proceedinga 
in  the  case  would  be  had,  cannot  be  granted 
nnleas  the  application  sets  forth  the  judgment 
against  the  defendant  and  also  fiwts  showing 
that  he  has  a  valid  and  merttorious  defense  to 
the  action. 

[Ed.  Kote. — For  other  cases,  see  Judgment, 
Gent  Dig.  {S  271,  292-295;  Dec  Dig.  {  145.*] 

(Aidttion^l  5vUa&iM  »y  Editorial  Staff  J 

2.  JUDOHXNT   (I   156*)— SxTTIRa   Abidb  Dk- 
FAULT— SmnioNB— Necbssitt. 

since  a  proceeding  to  vacate  a  Judgment  on 
petition  for  new  triaL  ander  Code  Civ.  Proc  |  GOO 
(Gen.  St.  1909,  |  6196),  Is  in  effect  a  new  action, 
It  la  essential,  not  only  that  a  petition  be  filed, 
but  that  "a  summons  shall  be  Isined  and 
served  as  in  the  commencement  of  an  action," 
as  provided  by  such  section. 

[Ed.  Note. — For  other  casee,  see  Judgment, 
Cent  Dig.  H  806,  807;  Dec  Dig.  |  1567] 

Appeal  from  District  Court,  <3ierokee 
County. 

Action  by  the  State  against  Louis  Sof- 
fiettl  and  others.  From  an  order  vacating 
Judgment,  and  granting  new  trial,  the  State 
Reversed. 


■For  ether  eases  see  bsom  toplo  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Koy-No.  Beries  A  Rep'r  Indsatss 
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Joha  &  Dtmoo,  Attf.  Gflo.,  and  T.  T. 
Burr,  of  Oatena.  for  ttw  Stata  Frank  W. 
Bon  and  A.  L.  Majoxa,  boUi  of  Golumbiia, 
flir  appdleai. 

JOHNSTON,  a  J.  l%ia  la  an  appeal  from 
an  order  grantlns  a  new  trial.  On  December 
S,  1911,  an  action  was  begnn  1^  the  state  to 
enjoin  tbe  maintenance  of  a  common  nnl- 
aance  hj  Lools  and  Mary  SoUlettl  on  oa*taln 
premises  In  Mineral  City  owned  by  Lorenzo 
Ferello,  and  it  waa  allesed  that  Perello  bad 
knowingly  permitted  tlie  premises  to  be  need 
fior  tbe  illegal  sale  of  liqnora.  In  the  peti- 
tion an  allDwanoe  of  $100  as  attom^'a  tees 
was  asked,  and  also  that  this  amount,  to- 
gether with  the  ooeta,  be  adjudged  a  lien 
on  tlw  premlso.  On  April  1, 1912.  Judgmokt 
wu  lendsred  against  all  the  dtfoidanta 
defnolt,  the  temporary  injunction  which  had 
been  granted  was  made  pwnuumiC,  and  the 
attorney^  tarn  and  ooats  were  adji^ged  to 
be  a  lien  mi  thB  pxemlses.  Bncntlon  was 
Issned  tbereon,  and  Che  pzopvty  adrertlssd 
tor  sale  by  tta«  sberilL  On  3m  12,  1912, 
and  at  a.  sncceedlnff  termitf  Uie  court,  Peiel- 
lo  filed  Ua  motion  asking  for  a  new  trial,  on 
the  gnrand  that  be  had  ben  Informed  and 
beUered  that  an  agreonsnt  bad  been  reacbed 
betweoi  his  attorney  and  tbe  attorney  repre- 
saiting  tbe  state,  whereby  the  Injunction 
prooeedii^  were  to  be  droroed,  and  ttiat  be 
did  not  know  of  tbe  ezistanoe  of  Oie  ]ndc> 
ment  until  be  noticed  that  the  aherlfl  was 
advertlsdng  the  property  for  sale.  In  his 
notion,  wbldk  was  sworn  to  before  his  own 
sttoni^.  Pmllo  allseed  that  ha  bad  a  do- 
toiae  to  llks  mults  of  die  action;  but  be 
did  not  state  tbe  natnze  or  dmnctor  of  hla 
deftnae.  On  June  IS,  1912,  and  in  absence  of 
any  cne  rc|geaentliig  tlw  state,  tbe  oooit 
beard  and  sustained  Perello*a  motion,  setting 
aside  tlie  judgment,  and  granting  a  new  trlaL 
Tbe  state  appeals,  and  Insists  that  tbe  court 
bad  no  basis  for  its  action,  that  the  applica- 
tion wbi(±  was  Terlfied  1^  appellees'  own  at- 
torney was  insufficient  In  sereral  respecta, 
and  partlcolaily  that  It  did  not  set  forth  tbe 
Judgment  nor  any  detnise  to  tbe  merits  of 
the  action. 

The  application  for  a  new  trial  was  not 
made  within  three  days  after  the  decision  of 
tbe  court,  nor  during  the  term  of  court  at 
which  tbe  dedston  was  rendered.  It  ap- 
pears to  be  based  upon  the  ground  of  fraud, 
and  falls  within  one  of  the  grounds  provided 
for  in  section  600  of  the  Code  of  Civil  Pro- 
cedure. Gen.  St  1900,  |  6106.  Under  that 
section  It  ia  provided  that  the  proceeding 
"Bhall  be  by  petition  verified  by  affidavit, 
setting  forth  tbe  Ju^;ment  or  order,  tbe 
croDDds  to  vacate  or  modify  it,  and  tiie  de- 
tem  to  Oe  acfiUm,  If  the  party  app^lng 
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was  defendant  On  sndi  petition  a  summons 
shall  issue  and  be  served  as  in  the  com- 
mencement of  an  action." 

The  application  tailed  In  most  of  the  es- 
sential requirements.  It  was  not  in  tbe  form 
of  a  petition,  nether  was  it  properly  ver- 
ified; but  tbe  mere  form  Is  of  Itself  not  a 
vital  matter.  The  application  did  not  set 
forth  the  Judgment  sought  to  be  set  adde, 
nor  did  It  set  out  the  defense  upon  which 
Perello  relied.  It  does  not  appear  that  any 
summons  was  issued  and  served,  as  the  Code 
requires.  One  of  tbe  most  essential  reqnire- 
mokta  in  a  proceeding  to  set  aside  a  Judg- 
ment upon  tbe  ground  of  fraud  Is  abs»t 
here;  that  is,  a  statement  as  to  what  Perel- 
lo's  answer  would  be,  or  that  he  had  and  has 
a  meritorious  defense  to  the  original  action. 
In  Mulvaney  v.  LoveJoy,  37  Kan.  S05,  308,  10 
Pac.  Ifil.  182,  this  omtsstMi  was  held  to  be  a 
fatal  defect  It  was  there  said  that:  "If  the 
defendant  has  no  valid  defense,  and  the  re- 
sult of  a  second  trial  must  be  the  same  aa  the 
first  no  actual  Injustloe  has  been  done,  and 
It  would  be  Idle  to  disturb  the  Judgment 
The  facts  constituting  the  defense  should  be 
fully  stated,  and  from  them  it  must  appear 
that  tbe  defendant  has  an  existing,  legal, 
and  meritorious  defense.  In  thla  respect  tbe 
petition  in  tbe  present  action  is  fatally  de- 
fective, as  well  aa  in  falling  to  set  forth  the 
Judgment  complained  of."  Although  not  of 
so  much  inuiortance,  the  setting  out  of  the 
judgment  sought  to  be  vacated  Is  essentlBl 
to  a  sufficient  petition  or  to  an  order  vacat- 
ing on&  Daniel  HlU  v.  BUas  Williams,  6 
Kan.  IT;  Cole  v.  Walker.  7  Kan.  ISO;  San- 
ford  V.  Weeks.  00  Kan.  839,  81  Pac.  1088. 

[I]  The  proceeding  to  vacate,  while  in- 
cidental to  tbe  original  action,  is.  In  effect 
a  new  action,  equitable  In  <Aiaracter,  and  the 
Initiatory  steps  are  therefore  very  material. 
The  Code  requires  that  not  only  a  petition 
shall  be  filed,  but  that  "a  summons  shall  be 
Issued  and  served  as  in  the  commencement 
of  an  action."  Coda  Civ.  Pioc  |  000  (Oen. 
St  1900,  i  6196). 

Although  tbe  record  does  not  show  that  a 
summons  was  ever  Issued  or  served  in  this 
proceeding,  counsel  for  appellant  concede,  in 
their  argument,  that  a  copy  of  tbe  motion 
was  served  on  ooons^  about  tbe  time  tbe 
motion  was  filed;  but  no  notice  was  given  to 
appellant  of  tbe  time  when  tbe  motion  would 
be  heard.  It  may  well  be  doubted  whether 
this  notice  can  be  regarded  as  the  equiva- 
lent of  a  summons  and  a  sufficient  basis  for 
aA  order  vacating  a  judgment;  but  this  we 
need  not  decide.  The  motion  Itself  was  &- 
tally  defective  In  tbe  particulars  mentioned, 
and  afforded  no  ground  for  the  order  of 
vacation. 

It  will  therefore  be  reversed.  All  tbe 
Justices  concurring. 


RATE  T.  SOFFIETTI 
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BEINFIBLD  t.  OROSON  et  aL 
(Supnine  Court  of  Kansas.   Not.  B,  IBIS.) 

(Bt/Udtm  ^  th9  Oourt.) 

1.  Dauaqeb  (i  Sl*>— FoBmruKE  Cuiras— Va- 

LIDITT. 

A  ■toek  of  merchandise,  to  be  valued  at  the 
cost  price  of  each  article  at  wholesale,  was 
tradea  for  a  tract  of  land,  to  which  a  certain 
value  was  assigned.  The  contract  provided  that 
the  merchandise  should  be  invoiced,  and  if  it 
amounted  to  less  than  the  price  placed  upon  the 
land  the  vendor  should  pay  the  difference  in 
cash.  If  it  amounted  to  more,  the  vendee  should 
pay  tbe  difference  in  cash.  The  contract  fur- 
ther provided  that  each  party  should  stake  as 
a  forfeit  the  sum  of  $S0O,  to  be  placed  in  the 
bands  €i  a  third  person,  and,  should  either  one 
fail  to  keep  all  and  singular  the  terms  of  the 
agreement,  the  deposit  should  be  forfeited  to  the 
other.  i/eU,  the  language  of  the  contract  pro- 
viding for  a  forfeiture  and  not  for  stipulated 
damacea  should  control,  in  the  absence  of  <dr* 
cumstances  Indicating  a  different  intention ; 
that  actual  damages  resulting  from  a  breach  of 
the  contract  were  readily  provable  without  en- 
tering into  the  realm  of  n>ecuIation  and  con- 
jecture; that  the  amount  of  the  ataka  wu  fixed 
without  reference  to  commnsatltm  for  loaa  in 
case  of  a  breach ;  and  that  upon  defaolt  by  one 
party  the  other  could  not  enforce  the  forfdt. 

fBd.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  |  177;  Dec.  Dig.  §  8L*1 

2.  PLBADina   (I  236*)— AKBHDiailT-DlSOBI- 
TIOH. 

In  an  action  the  vendee  to  recover  the 
vendor's  forfeit  from  the  stakeholder,  the  ven- 
dor was  interpleaded  in  a  county  other  than  that 
(tf  his  reaidence.  After  the  petition  bad  been 
once  amended,  and  after  a  great  lapae  of  time, 
the  action  came  on  for  tiiaL  and  a  demnrrer 
vas  sustained  to  the  plaintUrs  evidence.  The 
plaintiff  then  asked  leave  to  amend  by  changing 
the  cause  of  action  to  one  for  actual  danuigea 
for  breadi  of  contract  BtU,  tt  was  not  an 
abuse  of  discretion  to  deny  the  request. 

[Ed.  Note.— For  other  caaea,  aea  Pleading, 
Gent  Dig.  |i  601,  60S;  DecTDlc.  {  286.*] 

3.  Affbax.  and  Ebbob  (|  1171*>— Habiojess 

EBBOB— NOUINAI.  DaICAGBS. 

A  judgment  will  not  be  reversed  and  Oia 
cause  remanded  merely  for  the  purpose  of  al- 
lowing the  defeated  party  to  recover  nominal 

damages. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4546-lSM;  Dec.  Dig.  i 
1171.*] 

Appeal  from  District  Court,  Saline  Oounty, 
Action  by  B.  W.  Benfleld.  executor,  etc, 
against  O.  E.  Croaon  and  another.   From  a 
Judgment  for  defendants,  plaintUf  annals. 

Affirmed. - 

J.  O.  Wilson  and  F.  T.  KnltUe,  both  of 
Sallna,  for  appelant  T.  U  Bond,  of  Salina, 
for  appellees. 

BURGH,  3.  Hooser  and  Benfleld  entered 
Into  the  following  contract :  "This  Indenture 
made  and  entered  Into  this  3rd  day  of  July,  A. 
D.  1907,  at  Gralnfleld,  Oove  County,  Kansas. 
Between  J.  C.  Houaer  of  Gralnfleld,  Gove 
Co.,  Kansas,  party  of  the  flrat  part,  and  G. 
W.  Benfleld  (unroarrled  man),  of  Sallna,  Sa- 
line Co.,  Kansas,  of  the  second  part  Wlt- 
□esseth :  That  for  the  stipulations  and  con- 


siderations hereinafter  written,  first  party 
haa  and  does  this  day  sell  to  second  party 
his  stock  of  merchandise,  now  contained  In 
building  situated  on  lot  25  in  block  31  In  the 
city  of  Gralnfleld,  Kansas,  at  the  cost  price 
of  each  article  contained  in  said  stock  as  per 
Invoices  for  purchase  of  such  goods  at 
wholesale;  In  case  Invoices  cannot  be  produc- 
ed to  ascertain  price  for  any  article,  such 
price  on  such  article,  is  hereby  agreed  shall 
be  fixed  by  O.  E.  Croson,  who  la  qualified 
by  first-class  Information  to  fix  the  market 
price  of  goods  of  every  description.  In  pay- 
ment from  2nd  party,  first  party  buya  and  Is 
to  receive  good  and  sufficient  warranty  deed 
from  2nd  party  to  the  west  half  (%)  of  the 
northeast  quarter  (^)  of  section  fifteen  (15> 
In  township  fourteen  (14)  south  of  range  two 
<2)  west  of  the  6th  P.  M.  E^nsas,  containing 
80  acres  more  or  less  according  to  V.  S. 
survey.  2nd  party  furnishing  abstract  show- 
ing good  commercial  title  to  such  land: 
The  price  for  the  land  being  $4,800.00  and 
It  is  hereby  agreed  that  If  sadb  stock  of 
goods  shall  Invf^  In  total  more  than  f4,800.- 
00,  2nd  party  Is  to  pay  to  first  party  In  cash, 
the  remainder  and  Woe  versa  should  the 
stock  of  goods  Invoice  In  total  leas  than 
$4,800.00,  first  party  shall  pay  to  2nd  party 
the  remainder  In  cash.  In  either  case  this 
trade  Is  to  be  concluded  and  closed  with  cash 
at  com^etton  of  Inventory  of  first  party'a 
stock  of  mendiandlaeL  Ftrst  par^  by  Uien 
preaoita  binds  himself  and  agrees  to  furnish 
to  2nd  party  a  genuine  bill  of  sale  releaslnc 
wtM.  goods  trmn  any  diarge^  clalin%  or  tUfiita 
of  uiy  ottter  person  or  pemam,  whonwoenr. 
In  earnest  of  tliese  engagements.  Both  par- 
ties hereto,  stake  as  a  forfeit  the  sum  of  9000 
which  sum  of  money  to  be  in  chocks  payable 
to  O.  E.  OroBon  to  b*  by  talm  deposited  In 
bank.  EUhtx  party  hereto  tailing  to  keep  ail 
and  slngnlar  these  agreements,  shall  forfeit 
to  the  other  suofa  earnest  monay  so  deposited 
wltli  O.  B.  Croaon." 

Checks  were  deposited  with  Croaon,  tbe 
agoit  ^0  dfeeted  0ie  trade,  as  oontenblat- 
ed  by  the  contract  Afterwards  an  Invoice 
of  the  merchandise  was  taken,  which  amount- 
ed to  the  sum  of  $3,338.89.  As  soon  as  the 
computation  was  made  Hooser  asserted  that 
all  his  goods  were  not  Indnded  In  the  in- 
voice, and  insisted  on  rechecMng  the  items. 
This  Croson  and  Boifleld  declined  to  do  at 
once,  because  It  was  th«k  near  midnight  of 
Saturday  night,  and  they  were  very  tired, 
and  because  they  had  business  In  Sallna 
which  required  them  to  leave  Gralnfield  the 
next  morning.  Houser's  <Anim  of  error  In 
the  Invoice  was  not  investigated,  and  he  re- 
fused to  accept  a  subsequent  tender  of  a 
deed  of  the  Benfleld  land  and  to  surrender 
possession  of  the  stock  of  goods.  Afterwards 
Benfleld  sued  Croson  In  Saline  county  to  re- 
cover the  proceeds  of  the  Houser  check.  The 
petition  simply  alleged  that  the  deposit  was 
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made  with  Croeon  to  be  paid  to  Benfield  In 
case  Homer  Called  to  comply  with  the  terms 
of  a  contract  la  writing,  and  that  he  had  «> 
fiiiled.  Croeon  Interpleaded  Honser,  who  re- 
sided Id  Oore  coant?.  He  answered,  settlns 
up  his  rerston  of  the  transaction  with  Croson 
and  Benfield  at  the  time  the  InTOlce  was  tak- 
en, and  praying  for  a  retam  of  his  money. 
At  the  trial  the  court  sustained  a  demurrer 
to  the  plalntUTs  evidence  and  Jndgmwit  was 
roidered  In  fiiror  of  Houser.  The  plaintiff 
harlng  died  pending  the  proceedings,  the  ac- 
tion was  revived  in  the  name  of  his  admln- 
istratw,  who  appeals. 

[1]  The  solution  of  the  controversy  de- 
pends upon  the  Interpretation  to  be  given  the 
last  paragraph  of  the  contract  The  plain- 
tiff cotttendB  that  It  provides  for  stipulated 
damages.  Hie  argument  Is  that  neither 
party  cared  to  proceed  with  the  trade  on  the 
tMtre  reqKuisiblli^  of  the  other;  that  in  case 
of  a  breadi  of  the  contract  tbe  damages 
woold  be  apecolative  to  a  degree  rendering 
certahi  usessment  impossible;  that  as  a 
result  the  parties  agreed  upon  a  stipulated 
sum  to  be  paid  regardless  of  the  true  dam- 
ages; and  that  the  true  intent  ascertained 
In  this  way  should  control  rather  than  the 
words  "stake  as  a  forfeit"  and  **sball  for- 

m," 

The  court  agrees  that  the  parties  were  not 
disposed  to  rely  upon  each  other's  credit, 
and  that  they  made  no  effort  to  provide  for 
compensation  for  the  true  damages  which 
might  be  sustained  should  either  one  fail  to 
perform.  It  doee  not  agre^  however,  that 
the  value  of  a  stock  of  merctiandlse  in 
Gialn&eld  and  the  value  of  a  tract  of  land  in 
Saline  county  are  matters  of  such  uncertain- 
ty that  an  attempt  to  fix  them  would  neces- 
sitate an  excursion  into  the  realm  of  con> 
ieetore  and  speculation.  The  contract  It- 
BeU  declared  that  Oroson  was  qualified  to 
fix  the  market  price  of  goods  of  every  de- 
scription, and  the  plaintiff  produced  at  the 
trial  witnesses  who  agreed  remarkably  well 
on  the  value  of  the  real  estate  Involved.  It 
la  perfectly  well  known  that  stocks  of  mer- 
diandtae  and  tracts  of  land  are  common 
subjects  of  sale  and  trade  whose  values  can 
be  detnmlned  with  as  much  precision,  by 
those  who  deal  In  them,  as  values  In  any 
branch  of  commerce.  Consequently,  when 
the  contracting  parties  put  aside  the  notion 
of  compensation,  they  evidently  adopted  Uie 
aotloa  ezpreesed  by  the  words  of  Oie  aftee- 
■Knt 

The  ^ittctples  Hi  law  goremlng  the  subject 
were  stated  by  Mr.  JusUoe  Valentine  in  the 
CUB  ot  Condtm  t.  Eempor,  47  Kan.  120, 
kt  page  ISO,  27  Pfte.  S29,  at  page  830  (18  L. 
R.  A.  673),  as  follows:    '*0f  eaaoB,  the 
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words  of  the  parties  with  respect  to  dam- 
ages, losses,  penalties,  forfeitures,  or  any 
sum  of  money  to  be  paid,  received  or  recov- 
ered, must  be  given  due  consideration ;  and, 
In  the  absence  of  anything  to  the  contrary, 
must  be  held  to  have  controlling  force;  but 
when  it  may  be  seen  from  the  entire  con- 
tract, and  the  circumstances  under  which 
the  contract  was  made,  that  the  parties  did 
not  have  In  contemplation  actual  damages  or 
actual  compensation,  and  did  not  attempt 
to  stipulate  with  reference  to  the  payment 
or  recovery  of  actual  damages  or  actual  com- 
pensation, then  the  amount  stipulated  to  be 
paid  on  the  one  side,  or  to  be  received  or 
recovered  on  the  other  side,  cannot  be  con- 
sidered as  liquidated  damages,  but  must  be 
considered  in  the  nature  of  a  penalty,  and 
this  even  it  the  parties  should  name  such 
amount  'liquidated  damages.' " 

Here  the  land  was  given  a  trading  value, 
$4>SO0,  and  the  stock  ot  merchandise  was 
given  a  trading  value,  the  cost  price  of  each 
article  at  wholesale  when  new.  Doubtless 
each  party  had  his  notion  of  the  value  of 
what  he  was  giving,  but  nether  one  knew 
on  which  side  the  balance  would  fail  when 
struck,  or  whether  the  amount  would  be 
large  or  small.  Therefore  each  one  staked 
9600  as  a  forfeit,  and  agreed  tnat  If  he  fail- 
ed to  keep  any  part  of  the  agreement  the 
stak^older  should  d^ver  the  stakes  to  the 
other,  however  great  or  however  Inconse- 
quential the  actual  damages  mi^t  be. 

[2]  The  action  was  Instituted  on  July  12, 
1907.  On  November  18,  1908,  the  plaintiff 
filed  the  amended  jwtitlon  upon  which  the 
case  was  tried.  The  demurrer  to  the  evi- 
dence was  sustained  on  December  7,  1910. 
The  plaintiff  then  asked  leave  to  amend  the 
petition  by  substltntlng  tor  the  cause  of  ac- 
tion stated  one  for  actual  damages  for 
breach  of  the  contract  Permission  to  do 
this  was  denied.  The  plaintiff  could  not,  as 
a  matter  of  right,  bring  Houser  to  Saline 
county  to  litigate  one  kind  ot  a  case,  and 
then  after  defeat  maniptilato  the  proceeding 
in  such  way  as  to  hold  him  there  and  com- 
pel him  to  Utlgato  another  Und  fit  a  case, 
the  proper  venue  of  whldi  was  Gove  county. 
It,  howeror,  Houser  were  properly  suable  In 
Saline  county,  the  court  still  had  discretion 
over  the  subject  ot  amoidmento  to  the  plead- 
ings, and  under  all  the  circumstances  stated 
thia  discretion  was  clearly  not  abused. 

[3]  It  Is  said  that  the  plaintiff  should  have 
been  awarded  n(»ninal  damages  at  least  If, 
the  refusal  to  render  Judgment  for  nom- 
inal damages  Is  not  good  ground  for  re- 
versaL  State  t.  Kelly,  78  Kan.  42,  44.  96 
Pac  40* 

The  judgment  of  tiie  district  court  is  at- 
flrmed.  All  the  Justtoes  concurring. 
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8TATB  T.  HABItl&t 
(Snpnme  Gonrt  of  KanBai.   Not.  %  191S.) 

fSyllabua  by  the  Court.) 

1.  Homicide  ({  66*)  —  UusLAuaHTEB  — At- 
TuiPTED  ABosnoir. 

An  informadon,  ■Uegl&K  the  a>e  of  a  cer- 
tain Instrntuent  to  procure  the  abortion  or  mis- 
carriage of  a  woman  pregnant  with  a  vitalized 
embryo,  not  necessary  or  medically  advised  to 
be  necessary  to  preaerve  her  life,  resulting  in' 
her  death,  charges  a  crime  which  would  be 
murder  at  the  common  law  and  which  is  man- 
slaoghter  in  the  first  degree  under  section  12  of 
the  Climes  Act  (Gen.  St  1909,  S  2500). 

[Bd.  Note.— For  other  cases,  see  Homlcidef 
C«at  Dig.  i  89;  Dec.  Dig.  g  66.*] 

2.  HOUIOIDX  188*)— MAITBLAtTOHTKS— AT- 

TXUFTBD  Abobtiojt— ilirroBiuiioN— Stnn- 

CIENOT. 

The  averment  that  .such  instrument  was 
used  with  the  intent  to  procure  such  abortion 
or  miscarriage  renders  It  unnecessary  to  al- 
lege that  it  was  without  a  design  to  effect 
death;  the  presumption  in  favor  of  the  defend- 
ant being  sufficient  to  negative  an  intent  more 
malevolent  and  criminal  than  the  one  express- 
ly charged. 

[Ed.  Note. — For  otlier  cases,  see  Homidde, 
Cent  Dig.  |  281;  Dec.  Dig.  1 18a*] 

8.  HoiaOIDK  18*)  —  BfANSUnOHTBB  —  At- 
TXMPTED  AbOBTION— BlBUBNTB  OF  OfFCNBR. 
Although  such  instrument  was  used  with 
the  assent  of  the  woman  for  the  sole  purpose 
of  procuring  an  abortion  or  miscarriage,  still 
sacb  use  and  purpose  being  immoral,  violative 
of  the  law  of  nature,  deliberate  in  character, 
reckless  of  life,  and  necessarily  attended  with 
danger  to  the  mother  and  lilcely  seriooaly  to 
injure  her,  if  her  death  result  the  common  law 
will  imply  malice  and  bold  th«  person  so  utaug 
such  instrument  guilty  of  her  murder,  regard- 
less of  whether  she  was  pregnant  with  a  Quick 
child  or  with  a  vitalized  embryo. 

[Eld.  Note.— For  other  caaes,  see  Homidde, 
Gent  Dig.  H  24-31;  Dec  Dig.  |  1&*] 

^AddtMonal  Syllabut  by  Editorial  Btalf.) 
4.  Abobtion    <|  1*)— "Mxboabbiaqb"- Defi- 

JTmON. 

Aa  used  in  Gen.  St  1909.  I  2682,  relative 
to  the  crime  of  abortion,  the  words  "abortion" 
and  "miacarriage"  are  practically  synonymous 
in  their  use  (citing  Words  and  Phrases,  vol. 
1,  pp.  20,  21;  vol.  5,  p.  4530). 

[Ed.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  H  1-6;  ;  Dec.  Dig.  S  l.*l 

Appeal  from  District  Court,  Osage  Ooonty. 
James  Harris  was  convicted  of  manslaugh- 
ter in  the  first  degree*  and  appeals.  AfOrmed. 

A.  B.  Cram,  of  I^ndon,  and  J.  P.  McLaugh- 
lin, of  Oaage  CUty.  for  appellant  J.  S.  Daw^- 
son,  Atty.  Oen.,  C.  T.  Neihart,  of  Carbondale, 
and  A.  B.  Crane,  of  Holton,  for  the  State. 

WEST,  J.  [1,9]  This  ai^Kal  presents  the 
question  whether  the  defendant  was  legally 
convicted  of  manslanghtra  In  the  first  d^n^e. 

Section  44  of  tlie  Grimes  Act  (Oen.  Stat 
1909,  i  2582)  makes  It  a  mlBdemeanor  will- 
fully to  administer  to  any  pr^nant  woman 
any  medicine,  dmgi  or  substance,  or  use  any 
instronmit  or  means,  with  Intent  thereby  to 
procure  abortion  or  the  miscarriage  of  such 
wanan,  unless  necessaty  or  medically  advis- 


ed to  be  necessary  to  preserve  hw  life.  Sec- 
tion 15  (Gen.  Stat  1909,  S  2503)  makes  It 
manslaughter  in  the  second  de^ee  to  nse 
any  substance  or  means  upon  any  woman 
pregnant  vrith  a  quick  child,  with  Intd^  to 
destroy  such  child,  nnieBS  necessary  or  advis- 
ed to  be  necessary  to  preserve  the  life  of  the 
mother,  If  the  death  of  such  mother  or  child 
ensue.  The  defendant  was  charged,  under 
section  ;L2  (Gen.  Stat  1009,  |  2500),  with  caus- 
ing the  death  of  a  woman  pregnant  of  a  vi- 
talized embryo  by  attempting  to  cause  abor- 
tion by  the  use  of  a  certain  instrument.  It 
is  contended  that  by  sections  12  and  16  it  is 
a  less  serious  ofTense  thus  to  cause  the  death 
of  a  woman  pregnant  with  a  quick  c^lld  than 
the  death  of  one  pr^ant  with  a  vitalized 
embryo.  (Conceding  without  deciding  the 
truth  of  this  contention,  the  reeponstblllty  Is 
upon  the  Legislature  and  not  upon  the  court, 
and  the  defendant  can  be  given  no  Judicial 
relief  on  the  mere  ground  of  Inconsistency  of 
penalties. 

But  tiie  defendant  maintains  that,  as  sec- 
tion 12  requires  that  the  killing  would  be 
murder  at  the  common  law,  the  conviction 
was  wrongful  for  the  reason  that  at  common 
law  such  killing  was  manslaughter  only,  and 
that  to  perform  upon  a  woman  an  operation 
with  her  consent  for  the  purpose  of  procur- 
ing an  abortion  was  no  offense  unless  the 
woman  was  quick  with  child,  which,  he  as- 
serts, is  the  same  as  pregnant  wldi  a  qulclc 
child.  In  support  of  his  contention  he  cites 
Commonwealth  v.  Bangs,  9  Mass.  887,  whicb 
sbnply  held  that  an  Indictment  for  adminis- 
tering a  yotion  with  intent  to  procure  an 
abortion  must  all^  that  an  abortion  ensued 
and  that  the  woman  was  quick  with  child. 
Bangs  was- charged,  not  with  the  murder  of 
the  woman,  but  as  indicated,  and  the  point 
decided  was  that  no  offense  was  charged; 
the  question  of  assault  being  out  of  the  case, 
because  the  woman  was  not  alleged  to  be 
quick  with  child.  As  no  statute  was  dted,  it 
must  be  presumed  that  the  common  law 
alone  was  considered.  Our  attention  Is  al- 
so called  to  United  States  v.  Boss,  1  Gall. 
624,  029,  Fed,  Ctas  No.  16,196,  in  which 
Story,  J,,  sitting  with  the  district  Judge  at 
circuit.  In  considering  a  charge  of  murder 
on  the  high  seas,  said:  "More  especially 
will  the  death  be  murder,  if  it  happen  in 
the  exeoution  of  an  unlawful  design,  whidi, 
if  not  a  felony,  is  of  so  desperate  a  char- 
acter that  it  must  ordinarily  be  attend- 
ed with  great  hazard  to  life ;  and,  a  fortiori. 
If  death  be  one  of  the  events  within  the  ob- 
vious expectation  of  the  conspirators."  How- 
ever, the  portion  of  the  opinion  which  counsel 
had  in  mind  is  doubtless  the  following:  "It 
the  design  be  to  commit  a  trespass,  the  death 
must  ensue  in  prosecution  of  the  original 
design,  to  make  it  murder  in  all  who  take 
part  In  the  same  transaction." 

While  this  is  referred  to  in  Smith  t.  Stat^ 
88  Me.  48,  page  09,     Am.  Dec.  007,  In  Bax>- 
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port  at  tS»  proposition  Uiat  U  an  act  intend- , 
ed  merely  to  procure  an  abortion  unintention- 
ally result  in  the  death  of  the  mother  it  la 
not  murder,  because  such  death  is  collater- 
al to  the  principal  design,  we  are  not  Im- 
pressed with  the  correctneaa  of  the  applica- 
tion, or  the  soundness  of  the  reasoning  which 
endeaTOrs  to  give  snch  meaning  to  the  sen- 
tence quoted.  Looking  beyond  these  author- 
ities, we  find  that  In  Commonwealth  v.  Par- 
ker, d  Uetc  (60  Mass.)  263,  43  Am.  Dec.  396, 
It  was  said  by  Chief  Justice  Shaw  that  "It 
is  not  a  punishable  oCF^ise.  by  the  common 
law,  to  perform  an  operation  upon  a  pregnant 
woman,  with  her  consent,  for  the  purpose  of  i 
procuring  an  alwrtlon,  and  Oiereby  to  effect . 
lueh  purpose,  unless  the  woman  be  quick  i 
with  child."  In  the  opinion  which  somewhat ' 
reluctantly  follows  Commonwealth  r.  Bangs,  | 
it  is  held  that  an  indictment  for  procuring  an 
abortion  by  the  means  of  instruments,  the  j 
woman  assenting,  must  charge  that  she  was  | 
quick  with  child.  The  indictment  did  not, ; 
as  here,  expressly  charge  an  assault,  but  \ 
the  unlawful  and  inhuman  forcing  and ; 
thrusting  of  a  sharp  instrument,  with  a  wick- 
ed int^t  to  cause  a  miscarriage ;  and  it  was 
held  that,  while  the  acts  set  forth  were  in  a 
hij^  degree  offenslTe  to  good  morals  and  in- 
jnrioos  to  society,  they  were  not  punishable 
at  common  law.  However,  it  was  said  <fi 
Mete  (Mass.]  266,  48  Am.  Dec.  396)  that 
care  most  be  taken  not  to  confound  this 
ease  with  othos  similar  In  fact  but  within 
another  principle,  and  that  the  use  of  tIo- 
leoce  upon  a  woman  with  intent  to  procure 
her  miscarriage  would  be  indictable  at  com- 
mon law.  "So  where,  upon  a  ^mllar  at- 
taupt  by  drugs  or  Instrnments,  the  death  of 
the  mother  ensues,  the  party  making  such 
an  attempt;  with  or  without  the  consent  of 
tbe  woman,  is  guilty  of  the  murder  of  the 
mother,  on  tbe  ground  that  it  is  an  act  done 
wtthont  lawful  purpose,  dangerous  to  life, 
and  that  the  consent  of  the  woman  cannot 
take  away  the  imputation  of  malice,  any 
BMre  than  in  a  case  of  a  duel,  where,  In  like 
manner,  there  Is  the  consent  of  the  i>artles." 
The  common-law  distinction  between  b  mere 
embryo  and  one  advanced  to  the  state  of 
quickness  was  referred  to,  but  the  degree  of 
advancement  essential  to  mark  the  distlnc- 
don  was  left  undecided.  Tbe  Supreme  Court 
of  New  Jersey,  In  State  v.  Cooper,  22  N.  J. 
Law,  62,  61  Am.  Dec.  248,  held  that  at  com- 
mon law  It  was  not  an  otCense  to  procure  an 
abortion  before  the  child  was  quick,  and  not 
an  assault  to  cause  such  abortion  upon  a 
woman  with  her  consent.  Numerous  ancient 
commtsi-law  authorities  were  cited  and  con- 
sidered, with  the  statement  that  In  ntme  of 
tbem  can  be  found  a  reference  to  the  mere 
ivoeoring  of  an  abortion  by  the  destruction 
of  a  f<etn8  unqufCkened,  and  that  by  unani- 
mous concurrence  of  all  the  auttkorltles  the 
erlffle  of  homldde  could  not  be  committed  un- 
len  tbe  child  bad  quickened;  but  it  was 
pointed  oat  titat  tbe  statute  4  George  III 
nsde  It  a  capital  offense  to  cause  the  mis* 


carriage  of  a  woman  quldt  with  child,  and 
a  felony  of  a  mitigated  character  to  cause 
a  miscarriage  before  the  quickening.  The 
charge  was  an  attempt  to  procure  an  abor- 
tion, not  a  murder.  In  Smith  t.  Stat^  S3  Me. 
48.  64  Am.  Dec.  607,  the  charge  was  murder 
resulting  from  an  abortion.  It  was  held  that 
at  common  law  it  was  not  an  offense  to  pro- 
cure an  abortion  of  a  woman  pr^nant  but 
not  with  a  quick  child,  with  her  consent,  but 
by  the  statute  of  Maine  it  was  a  misdemean- 
or, and  resulting  death  would  be  manslaugh- 
ter and  not  murder.  The  opinion  assumes 
to  distinguish  between  destroying  a  child  t>e- 
fore  its  birth  and  causing  a  miscarriage.  The 
indictment  charged  that  thei  woman  was 
quick  with  child,  and  that  the  Instrument 
was  used  with  Intent  to  procure  a  miscar- 
riage— not  to  kill  the  mother.  The  court  con- 
cluded that  the  death  was  charged  to  have 
been  caused  In  the  pursuit  of  an  unlawful 
design,  without  Intending  to  kill,  and  hence 
not  in  the  execution  of  that  unlawful  design, 
but  collateral  or  beside  the  same — a  conclu- 
sion not  in  accord  with  the  announcement 
by  many  other  courts. 

In  East's  pleas  of  the  Crown  the  rule  Is 
thus  stated:  "Hither  also  may  be  referred 
the  case  of  one  who  gave  medicine  to  a  wo- 
man ;  and  that  of  another  who  put  skewers 
in  her  womb,  with  a  view  in  each  case  to  pro- 
cure an  abortion ;  whereby  the  women  were 
killed.  Snch  acts  are  clearly  murder,  though 
the  original  Intent,  had  It  succeeded,  would 
not  have  been  so,  but  only  a  great  misde- 
meanor; for  tbe  acts  were  In  their  nature 
malicious  and  deliberate,  and  necessarily  at- 
tmded  with  great  danger  to  the  person  on 
whom  they  were  practiced."  1  East's  P.  G. 
2S0. 

In  Commonwealth  t.  Keeper  of  the  Prison, 
2  Ashm.  (Pa.)  227.  it  was  held  that  to  admin- 
ister a  potion  to  a  pregnant  woman,  for  the 
purpose  of  destroying  the  child,  whl(^  causes 
the  death  of  the  mother,  is  murder  In  the 
second  degree;  the  charge  being  that  of 
causing  the  death  of  a  mother  by  procuring 
an  abortion.  The  court  dedared  tbe  offense 
bailable  but  said  that  by  the  common  law  It 
would  have  been  murder.  It  does  not  ecffpeax 
from  the  opinion  whether  tbe  woman  was 
pregnant  with  a  quick  child  or  only  with 
an  unquldkened  embryo.  In  Hale's  Pleas  of 
tbe  Crown  a  Hale,  P.  C.  429)  It  Is  stated: 
"But  if  a  woman  be  with  child,  and  anyone 
gives  her  a  potion  to  destroy  th%  child  with- 
in her,  and  she  takes  It,  and  it  works  so 
strongly  that  It  kills  her,  this  is  murder,  for 
It  was  not  given  to  cure  her  of  a  disease,  but 
unlawfully  to  destn^  her  child  witbin  bsr, 
and  ther^re  he  tiiat  gives  a  potion  to  this 
end  must  take  the  basard,  and  If  It  kill  the 
mother,  it  .Is  murder,  and  so  ruled  before  me 
at  the  Aatbsn  at  Bury  In  tbe  year  ie7a'* 
From  a  foot  note  it  appears  that  In  tbe  case 
referred  to  it  was  held  that,  If  a  woman 
takes  poison  with  the  Intent  to  procure  a  mis- 
carriage and  dies  of  !^  ahB  is  gnllfy  of  self- 
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murder,  whether  she  was  qtilc^  with  diild 
or  not;  and  a  penon  who  furttlshes  her 
poison  for  that  purpose  will.  If  absent,  be  an 
accessory  before  the  fMt  Blackstone  says: 
"So  also  If  one  gives  a  woman  wltii  child  a 
'  medicine  to  procure  abortion,  and  It  operates 
80  violently  as  to  kill  the  woman:  this  Is 
murder  in  the  person  who  gave  it"  4  Blk. 
Comm.  201.  Rossell  on  Grimes  lays  down 
the  same  mla  8  Rnss^  on  Crimes  (6th  Ed.) 
122.  Chief  Jastlce  DlUon,  In  State  v.  Hoore^ 
2S  Iowa,  128,  VS  Am.  Dec.  776,  In  dtapodng 
of  connsel's  contention  there  made  that  the 
use  of  medicines  and  instraments  pnrposely 
to  procure  an  aborUon  resnltlng  In  the  unin- 
tended death  of  the  woman  la  not  moider, 
said  that  It  was  a  case  of  Implied  malice, 
and  that,  "in  cases  of  homldde,  the  settled 
doctrine  of  the  common  law  is  that  malice 
may  be  implied  from  wUawful  acta  danger- 
out  to  life,  committed  without  lawful  justifi- 
cation.'* 25  Iowa,  184.  96  Am.  Dec.  776. 
Again:  "If  death  unexpectedly  reeult  from 
such  an  act,  the  crime  we  bare  seen  was 
at  common  law  murder,  and  under  our  stat- 
ute is  murder  la  the  second  degree."  25 
Iowa,  137,  95  Am.  Dec  776.  While  in  that 
case  the  woman  was  quick  with  child,  no 
mention  Is  made  of  that  fact  in  the  opinion. 
The  Supreme  Court  of  Michigan,  In  People 
T.  Sessions,  68  Mich.  694,  696,  26  N.  W.  291, 
293.  a  case  of  causing  the  death  of  a  woman 
advanced  from  three  to  four  months  In  preg- 
nancy by  an  attempt  to  procure  an  abortion, 
said:  "At  common  law  life  Is  not  only 
sacred  but  inalienable.  To  attempt  to  pro- 
duce an  abortion  or  miscarriage,  except 
when  necessary  to  save  the  life  of  the 
mother  under  advice  of  medical  men,  is  an 
unlawful  act  and  has  always  been  regarded 
as  fatal  to  the  child  and  dangerous  to  the 
mother.  To  cause  the  death  of  the  motlier 
in  procuring  or  attempting  to  procure  an 
abortion  is  morder  at  common  law." 

Tbs  qnestton  of  tlie  degree  to  wbldi 
pregnancy  must  have  advanced  was  before 
the  Supreme  Court  of  Wisconsin  In  State  v. 
Diddnson.  41  Wis.  299,  809,  wherein  this 
langnage  was  used:  "But  it  Is  said  that 
the  procuring  or  attempting  to  procure  a 
miscarriage  or  abortion  was  not  an  offense 
at  common  law,  if  the  pregnant  wmnan  was 
not  gutoh  with  child  and  consented  to  the 
act  There  are  req)ectable  authorities  In 
support  of  4hat  view.  See  Commonwealdi 
V.  Bangs,  9  Mass.  887;  Smith  t.  State,  88 
Ue.  48  [54  Am.  Dec  607];  Commonwealth 
V.  Parker,  9  Hete.  (Biass.)  263  [43  Am.  Dec 
396];  State  v.  Cooper,  22  N.  J.  Iaw,  52 
[51  Am.  Dec.  248] ;  contra,  Mills  Common- 
wealth, 18  Pa.  681,  Id.,  634."  Then  after 
referring  to  tiw  statute  and  qnotiiq;  from 
Commonwealth  r.  Parker.  Hale's  Pleas  of  the 
Crown,  1  East  P.  a  230,  and  Russell  on 
Crimes,  540,  the  court  continued:  "These 
authorities  show  that  the  offense  described 
lo  section  11,  where  the  death  of  the  mother 


ensued  from  the  unlawful  act,  was  murder 
at  the  common  law;  and  ttiat  the  statute 
really  reduced  the  grade  of  the  oflCense  to 
mandanghter  In  the  second  degree^**  41  Wis. 

310. 

In  People  t.  Commonwealth,  87  Ky.  4S7. 
490,  498,  9  S.  W.  509,  510,  it  was  decided  un- 
necessary to  all^  that  the  mother  was 
quick  with  child.  The  court  said:  "The  act 
was  not  only  immoral,  vlolatiTe  of  the  law 
of  nature,  and  deliberate  in  charact»,  but 
reckless  of  life,  and  wrongful  per  se.  The 
death  of  the  woman  may  not  have  been  In- 
tended; tliere  may  have  been  no  expreas 
malice  against  her.  Ndther  is  there  In  the 
case  of  one,  who,  knowing  that  people  are 
I"^"g  upon  a  street,  throws  a  stone  from 
a  housetop^  rwnltlng  in  deatti;  but  yet  a 
killing  under  such  circumstances  la  not  in- 
voluntary manslaughter,  or  a  killing  per  In- 
fortupinnL  *  *  *  By  at  least  the  earlier 
comnum  law  it  ai^pears  to  have  beax  nothing 
less  than  morder,  althou^  there  may  have 
been  no  intmUon  to  kill  Ute  woman.  *  *  * 
Conceding  it  to  be  the  common-law  rule  that 
one  is  not  Indictable  for  the  commission  of 
an  abortion  unless  the  child  has  quickened, 
yet  all  the  authorities  agree  that  If,  from 
the  means  used,  the  death  of  the  woman 
results,  it  is  either  'murder  or  manslaughter." 
In  considering  a  diarge  ut  soliciting  and 
inciting  a  pregnant  woman  to  teke  certain 
drugs  to  cause  an  abortion.  It  was  said.  In 
Lamb  V.  State,  67  Md.  624,  533.  10  AtL  208. 
that  by  the  ancient  common  law  it  was  not 
regarded  as  a  criminal  offense  to  commit  an 
abortion  In  the  early  stages  of  pregnancy, 
bat,  "A  considerable  change  in  the  law  has 
takea  place  In  many  jurisdictions  by  the 
silent  and  steady  progress  of  Judicial  opin- 
ion; and  it  has  be^  frequently  held  by 
courts  of  high  charactCT  that  abortion  is  a 
crime  at  common  law  without  regard  to  the 
stage  of  geatotlon."  In  a  dissenting  opinion, 
Alvey,  C.  J.,  said  (67  Md.  537,  10  AU.  299): 
"Elven  at  common  law,  an  attempt  to  produce 
an  abortion  Is  held  to  be  a  misdemeanor, 
and  it  is  not  necessary,  as  It  seems  to  have 
been  at  one  time  supposed,  to  aver  In  the 
Indictment  that  the  woman  was  gutdh  with 
child;  but  to  aver  that  she  was  pregnant 
with  child  Is  quite  sufficient"  In  State  T. 
Reed.  45  Ark.  333,  It  was  decided  necessary 
in  an  indictment  for  abortion  under  the  stot- 
ute  to  charge  that  the  act  was  done  before  the 
period  of  qul<^ening,  but  not  under  the  com- 
mon law,  as  thereunder  It  was  a  misde- 
meanor to  cause  the  miscarriage  of  a  preg- 
nant woman,  and  the  mere  unsncoessfnl  at- 
tempt to  produce  It  was  also  indictable. 
Also  that  the  apparoit  absurdity  of  holding 
undw  toe  statute  the  mere  onsnccessfnl  at- 
tempt to  procure  an  abwtUni,  not  followed 
by  the  death  ot  the  modier  or  diild,  to  be  a 
felony  b^t>re  ttie  fifteenth  or  sixteenth  we^ 
after  her  conception,  and  only  a  misdemean- 
or if  after  that  was  not  as  great  as  the 
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real  atwiirdilT  of  boldlng  It  to  be  no  offoise 
at  an. 

Blahop  states  the  law  to  be  that  If  In  con- 
aeaneiice  of  an  attmott  to  pxocaTo  an  abor- 
tl<u  the  mother  dies,  or  the  child  la  prema* 
tardy  bom  and  dies  from  too  early  exposure 
to  tbe  world.  It  la  mnrder,  dtlng  1  East,  P. 
0.  261;  CoBoiDQowealth  t.  Keepn  <hF  t2ie 
Prison,  2  Ashm.  (Pa.)  227;  and  Oommon- 
wealtli  T.  Parker,  9  Uetci  263.  266,  43  Am.- 
Dec  3ML  Blabop,  Cr.  Law  <7tli  Bd.)  I  692. 

Wbarton  states  tbat  a  mlaearriage  at^ 
tempted  in  a  way  not  to  Inflict  serious  Injury 
on  the  mother,  with  no  Intmit  to  kill  or  Inflict 
seiiooB  Injury  and  no  Ukellbood  of  snch  re- 
sult, reBnltlng  In  deatb,  is  bnt  manslanghter. 
"It  Is  otherwise  when  the  Intent  la  to  seri- 
oQsIy  injure  the  mother,  or  ttte  act  Is  likely 
flerlonsly  to  Injoie  her.  In  ttila  case  tbe 
kDling  is  mnrder."  1  Wharton,  Or.  Law 
(10th  Ed.)  i  220.  See  note  to  State  t.  Power, 
63  L.  B.  A.  902.  In  Serjeant  Hawkln's  Pleas 
of  the  Crown,  in  discussing  homicides  which 
happoi  in  tbe  execution  of  an  unlawful  act, 
principally  Intended  for  some  other  purpose, 
and  not  to  injure  the  one  who  happens  to 
be  fliain,  he  says :  '^t  la  said  that  if  a  per- 
son happen  to  occasion  the  death  of  another, 
nnadvlBedly  doing  an  Idle  wanton  action, 
which  cannot  bnt  be  attended  with  the  mani- 
fest danger  of  some  other ;  as  riding'  with  a 
horsey  known  to  be  used  to  kick,  among  a 
moltltade  of  people,  by  which  he  means  no 
more  than  to  divert  himself  by  putting  them 
loto  a  fright,  he  is  guilty  of  murder."  1 
Hawk.  P.  C.  104.  At  another  place  he  says: 
"It  Is  to  be  obaerred  that  any  formed  design 
ot  doing  mischief  may  be  called  malice;  and 
therefore  that  not  such  killing  only  as  pro- 
ceeds from  premeditated  hatred  or  revenge 
against  the  i>erson  kiUed.  but  also  In  many 
other  cases,  such  as  Is  accomimiled  with 
tboee  drcumstancea  that  show  the  heart  to 
be  perversely  wicked,  is  adjudged  to  be  mal-. 
ice  prepense,  and  consequently  murder." 
Page  96,  This  would  seem  to  characterise 
tdriy  well  the  attitude  of  one  who  procured 
the  operation  to  be  performed  upon  a  young 
voman  whose  ndn  he  bad  accomplished.  In 
Ann  r.  State,  U  Humph.  ISO,  tbe  SuprMue 
Goort  of  jleimessee,  in  ccmsldering  a  chai^ 
of  murdetlng  an  Infant  by  administering 
Itndannm,  held  tbat  to  constitute  murder  at 
tbe  eommon  law  the  kUUng  must  be  wltb 
nalloe  aforetbougbt,  which  would  be  Implied 
if  the  kUU]^  resnlted  firom  an  action  un- 
lawful In  itself,  done  deliberately  and  with 
lateotlm  of  ndsidiief,  of  mischief  Indlscrlm- 
hiatdy,  and  was  be^e  the  original  Intentltm 
of  the  party  performliy;  the  act  This  is  the 
principle  running  through  the  decisions  al- 
nady  referred  to  and  was  as  familiar  to 
the  common  law  as  it  Is  to  our  modern  think- 
Isfr  Whether,  therefore,  it  were  any  offense 
at  common  law  to  attempt  or  cause  nnneces- 
nrily  am  abortion  or  miscarriage,  by  the  use 


of  instruments,  tt  was  an  act  dangerous  In 
itself  likely  to  cause  death  or  great  ttodlly 
harm,  and  one  actuated  by  wicked  motlvee, 
and  while  we  find  no  spedflc  case  In  the 
older  auttioritles  ot  a  bomldde  resulting 
from  the  attempted  miscarriage  or  abortion 
of  one  pregnant  but  not  quick  with  child,  the 
dedslona  we  have  dted  show  that  the  weight 
of  the  more  modem  decisions  Is  against  the 
contention  of  the  defendant,  and  Justify  the 
words  of  Judge  DlUon  that:  "j:be  right  to 
life  and  to  personal  safety  is  not  only  sacred 
In  tbe  estimation  of  the  common  law,  but  It 
is  Inalienablft.  It  is  no  defense  to  tbe  de- 
fendant that  the  abortion  ^as  procured  with 
the  consent  of  tbo  deceased.  The  common 
law  stands  as  a  general  guardian  holding 
its  aegis  to  protect  the  life  of  alL  Any  the- 
ory which  robs  Uie  law  of  tbls  salutory 
power  Is  not  likely  to  meet  with  favor." 
State  V.  Moore,  25  Iowa,  135,  05  Am.  Dec  776. 

The  arbitrary  refusal  of  the  common  law 
to  regard  the  fcetus  as  alive  In  such  cases 
until  quick  was  based  on  no  sound  physio- 
logical principle.  Beck  makes  it  plain  that  the 
movement  recognized  by  the  mother,  and 
which  Is  supposed  to  prove  that  her  unborn 
child  Is  alive,  is  merely  one  evidence  of  life, 
whereas  unless  life  bad  existed  long  before 
the  most  disastrous  consequences  to  the 
mother  must  have  already  been  suffered. 
1  Beck,  Med.  Jur.  464Ht67.  See,  also.  State 
V.  Bmerich,  18  Mo.  App.  492,  495 ;  7  Words 
and  Phrases,  Jud.  Def.  6SS8,  6689;  Smith 
V.  State,  S3  Me.  48,  69,  60,  54  Am.  Dec.  607; 
Bouvler's  Law  Diet.  voL  2,  p.  807. 

For  many  purposes  tbe  law  r^rda  tbe 
infant  as  alive  from  its  conception.  2  Whar- 
ton. Or.  Law  (llth  Ed.)  |  781. 

[4]  The  words  *^bortton"  and  "miscar- 
riage" are  or  have  beccnne  practically  synony- 
mous. lBouTi6r,LawDlct62(2dBd.)419; 
1  Words  and  Phrases  Jud.  Del  20,  21;  S 
Words  and  Phrases  Jud.  Def.  4630),  and 
both  are  used  in  our  statutew  Oea  Stat  1909, 
I  2082.  WfaUe  tlie  informattcm  charges  a 
malicious  and  fSlonlouB  assault  and  the  will- 
ful murder  of  tbe  victim,  it  seems  to  be  con- 
ceded that  tiie  Instrument  was  used  only  for 
the  purpose  of  causing  an  abortion  or  mis- 
csrrisce,  with  ber  consent  Proceeding  upon 
that  theory,  tbe  fact  remains  that  tbe  use  of 
such  an  instrument  fbr  such  purpose  resulted 
in  the  death  of  the  mother,  and  ttom  the 
fbr^ing  it  satlsfiictorlly  appears  that  such 
a  homicide  would  have  been  murder  at  the 
common  law. 

[S]  It  is  suggested  that  the  information  Is 
bad  for  failure  to  charge  in  the  literal  words 
of  the  statute  tbat  the  killing  was  done  with- 
out a  dedgn  to  effect  death.  But  tbe  aver- 
ment of  the  real  design  to  procure  miscar- 
riage or  abortion  may  fairly  be  said  to  ex- 
clude one  still  more  malevolent  and  criminal. 
Brown  v.  State,  110  Ind.  486,  11  N.  B.  447. 

The  newness  of  the  real  question  presented 
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and  Its  Importance  to  the  defendant  and  to 
the  public  famish  an  excuse,  if  not  a  justifi- 
cation, for  tlie  length  of  this  opinion. 

The  Judgment  la  affirmed.  All  the  Juatioea 
ooncnrrlngi 


TRBIBBB  T.  McGOBUACE  et  al.t 
(Supreme  Ooort  vH  Kansas.   Nor.  8, 19180 

fByllabua  by  the  Oowt.) 

1.  Witnesses  (S  56*)  —  Competekct  —  Hus- 
band AND  Wife. 

The  bnaband  and  wife  are  competent  wit- 
nesses for  or  against  each  other  concerning 
transftctiotia  in  which  one  acted  as  the  agent 
of  the  other,  notwithstanding  this  fact  that  in 
the  reviaion  of  Code  Civ.  Proc  |  821  (section 
S915,  Gen.  St  1909).  there  is  no  express  provi- 
sion  to  tbat  effect 

[Ed.  Note. — For  other  cases,  see  WltnesseB, 
Cent  Dig.  SI  153-166 ;  Dec.  Dig.  |  56.*] 

2.  MXW  TBUX  n  140*)— HEUUNO— EVIDKHCB. 

Section  807,  Code  Civ.  Proc.  (Gen.  St 
1909,  !  6901),  providing  that,  wbere  the  ground 
of  a  motion  for  a  new  trial  la  the  exclusion  of 
evidence,  sacHk  evidence  shall  be  produced  at 
the  hearing,  Is  held  not  to  aiq;>l7  where  it  ap- 
pears tiean  the  testimony  ct  the  witnesses  them- 
selves given  at  the  trial  what  the  evidence  would 
have  been  bad  It  not  been  ezcloded. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  2MrW,  288rS<^.  806;  Dee.  Dig. 
S  140.*] 

Jtdinaton,  O.  J.,  dissenting  trtnn  second  para- 
graph of  syllabus  and  corresponding  portion  of 

opinion. 

Appeal  from  District  Court,  Pottawatomie 

Ooonty. 

Action  by  Caroline  Trelbw  against  Marga- 
ret McCormack,  administratrix,  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.  Reversed,  and  new  trial  granted. 

E.  C.  Warfel,  of  Topeka,  Challls  &  Brook- 
ens,  of  Westmoreland,  and  E.  L.  O'Neil  of 
Topeka,  for  appellant  Maurice  Murphy,  of 
St.  Marys,  A.  E.  Crane  and  F.  T.  A  E.  D. 
Woodbum,  all  of  Holton.  for  appellees. 

FOBTER,  J.  Practlcally  the  only  ques- 
tion to  be  decided  in  this  case  Is  whether 
the  husband  and  wife  are  competent  witness- 
es for  or  against  each  other  concerning 
transactions  in  which  one  acted  as  the  agent 
of  the  other.  The  plalntUE  brought  suit  to 
recover  damages  for  the  breach  of  an  oral 
agreement  with  the  defendants  and  three 
other  landowners  to  build  a  dike  to  protect 
the  land  of  all  the  parties  from  the  overflow 
of  Bourbony  creek,  in  Shawnee  county.  She 
allies  that  the  levee  or  dike  was  to  be  built 
meandering  along  the  west  bank  of  the 
creek,  and  that  each  party  was  to  build  17 
rods;  that  all  the  parties  except  the  de- 
fendants performed  their  part  of  the  agree- 
ment, but  the  defendants.  Instead  of  build- 
ing on  top  of  the  old  levee  as  they  had  agreed, 
built  on  lower  ground;  that  their  portions 
of  the  levee  were  built  of  poor  material,  and 
not  of  the  required  height    Belying  on  the 


agreemfflt,  she  alleges  that  she  planted  a 
crop  on  her  land,  and  that  in  the  spring  of 
1907  it  was  destroyed  by  an  overflow  from 
the  czeek  caused  wholly  by  the  neglect  and 
fldlore  of  the  defendants  to  perform  their 
part  of  the  agreement 

[1]  The  cause  was  tried  before  a  Jury.  At 
the  close  of  plalntUfB'  eridence  tbe  court 
sustained,  a  demurrer.  The  errors  relate  to 
the  exclusion  of  testimony  and  the  refusal  to 
grant  a  new  trial.  The  plalntlfl  soo^t  to 
prove  by  her  husband  that  he  made  the 
agreement  with  the  other  landownora,  and 
ttiat  his  wife  authorized  him  to  do  tbiB  tor 
her.  OSie  court  refuaed  to  permit  blm  to 
state  that  his  wife  owned  the  land;  that  be 
managed  and  looked  after  the  planting  of 
the  crops  and  the  building  of  the  levee; 
that  his  wife  authorised  him  to  act  for  her 
with  respect  to  the  contract  The  plaintiff 
hersdf  was  a  witness;  but  the  court  refused 
to  permit  her  to  state  ttiat  her  husband  was 
her  agent  in  the  transaction,  or  that  she 
employed  him  to  in  Uie  makinc  of  ttie 
contract,  or  erai  tbat  she  knew  that  the 
work  was  btfng  done  and  onuented  to  it. 
The  defendants,  in  their  biiet  cia3m  that 
the  demurrer  was  properly  sustained,  be- 
cause the  evidence  did  not  disclose  that  the 
plalntilE  had  anything  to  do  wlUi  building  the 
dike,  "nor  did  it  show  tbat  any  <me  acted 
for  her."  Bat  the  plalntUTs  dalm  is  that 
the  conrt  would  not  permit  her  to  prove 
t^iese  fscta.  The  precise  question  la  ignored 
In  the  defendant's  brief,  w  dismissed  with 
the  mere  statement  that  the  court  properly 
sustained  objections -to  communicatious  had 
between  the  husband  and  wifa  It  la  ap- 
parent, however,  that  the  trial  court  sustain- 
ed most  of  the  objections  to  plaintitrs  evi- 
dence upon  the  theory  that,  since  the  adop- 
tion of  the  new  Code,  the  husband  and  wife 
are  Incompetent  to  testify  for  or  against 
each  other  concerning  transactions  In  which 
one  acted  as  the  agent  of  the  other. 

The  third  paragraph  of  section  821  of 
the  Code  of  Civil  Procedure  (section  6915. 
Gen.  St  1909)  provides  that  the  following 
persons  shall  be  Incompetent  to  testify : 
"Third,  husband  and  wife,  for  or  against 
each  other,  concerning  any  oommuuicatloa 
made  by  one  to  the  other  during*  the  mar- 
riage, whether  called  while  that  relation 
subsisted  or  afterward."  The  third  clause 
of  the  same  paragraph  of  the  old  law  (section 
4771,  Gen.  St  1901)  made  the  husband  and 
wife  Incompetent  to  testify  "for  or  against 
each  other,  except  concerning  transacUous 
In  which  one  acted  as  the  agent  of  the  oth- 
er, or  when  they  are  joint  parties  and  have 
Joint  interest  in  the  action;  but  in  no  case 
shall  either  be  permitted  to  testify  concern- 
ing any  communication  made  by  one  to  the 
other  during  the  marriage,  whether  called 
while  that  relation  subsisted,  or  afterwards." 

Before  the  change  in  the  statute,  It  was  a 
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settled  law  in  this  state  that  the  wife  may 
testify  In  her  own  behalf  to  the  fact  that 
Ghe  had  authorized  her  husband  to  act  as 
ber  agent,  and  that  he  had  so  acted  in  her 
behalf.  McAdow  t.  Hassard,  58  Kan.  171. 
4S  Pae  846;  Green  v.  McCracken,.  64  Kan. 
335,  67  Pac.  8S7.  It  was  likewise  settled 
that,  when  the  agency  of  the  husband  Is 
tbos  established,  he  is  a  competent  witness 
to  testify  to  transactions  between,  himself 
personally  as  her  agent  and  third  parties. 
Donglass  r.  Hill,  29  Kan.  527.  In  tihe  opin- 
ion iQstlce  Brewer,  speaking  for  the  court. 
Mid:  "She  testified  that  she  had  money  of 
bet  own  which  ab»  received  from  England; 
tint  she  turned  it  over  to  her  husband,  who 
loaned  and  managed  it  as  her  agent  •  •  • 
Now,  whether  she  could  testify  as  to  what 
Bhe  s^d  to  ha  husband,  or  to  what  her 
bnsband  said  to  her,  or  as  to  any  commnnica* 
tbns  between  them,  here  was  ^ough  and 
competent  testimony  to  show  prima  f&cle 
that  he  was  acting  as  her  agent.  Therefore 
he  was  a  competent  witness  to  testify  as  to 
all  the  dealings  and  transactions."  In  W. 
&  W.  Rid.  Co.  T.  Knhn,  38  Kan.  104,  16  Pac. 
75,  It  was  held  that:  "An  agent  may  testii^ 
as  to  his  authority  to  act  tor  liis  principal, 
and  this  role  is  not  changed  by  the  fact 
that  the  agent  Is  the  husband  of  the  plain* 
tlT'  (SyUabaa). 

(3]  The  modem  tendency  of  courts  Is  to 
look  with  disfavor  upon  any  attempt  to  ex- 
tend Implication  statutory  prohibitions 
ifalnst  the  qnaliflcatioDS  of  witnesses.  Hess 
T.  Hartwic.  83  Kan.  682,  6M,  112  Pac  99. 
3och  statutes  are  always  construed  strictly 
ta  favor  ot  the  oompetoH^  of  the  witness. 
HendenhaU  Sdiool  District.  76  Kan.  173. 
175, 90  l^c.  778.  In  view  of  these  consldera- 
tlons,  and  especially  keeping  In  mind  the 
former  dedslons  of  this  court,  it  will  not 
be  tnomed  that  the  L^;lalatnre  Intended  by 
ibe  change  In  the  langnage  of  the  tUrd  snb- 
dlrisUn  of  section  321  to  place  farther  re- 
•tzictums  upon  the  competency  of  hiuband 
and  wife  to  testify.  On  the  other  hand,  the 
iwennption  is  that;  U  in  fact  any  sobstan- 
fltl  change  in  the  law  was  cmtemplated. 
the  aotbora  of  the  new  Oode  intoided  to 
fenadcn  rather  than  to  restrict  the  qnaUfl- 
catlons  of  witnesses.  The  prohibition  against 
testimony  as  to  communications  between  hus- 
bud  and  wife  was  allowed  to  stand  as  It 
was.  Bnt  this  had  been  constroed  not  to  pre* 
Tent  testimony  concranlng  transactions  where 
one  acted  as  the  agent  for  the  other,  and  It 
*U  probably  deemed  unnecessary  to  make  an 
exception  of  something  which  had  been  repeat- 
edly held  not  to  fall  within  the  mle.  Besides, 
It  teems  obTlons  that,  had  the  L^lslatnre  In- 
tended to  make  such  a  radical  change  in  the 
liw,  it  would,  especially  in  riew  of  the  fdr- 
>ner  dedsions.  have  so  declared  In  explicit 
terms.  The  language  of  the  statute  as  it 
BOW  reads  must  be  held  to  mean  exactly 
*tet  the  same  language  meant  before  the 


m 

reTislon.  Moreover,  the  <»ily  way  In  which 
the  prohibition  can  be  construed  so  as  to 
dlaguallfy  the  witnesses  in  a  case  like  the 
present  is  to  extend  by  implication  the  lan- 
guage of  the  statute;  this  courts  decline  to 
do.  and  as  a  rule  construe  such  statutory 
provisions  strictly  In  thvor  at  the  competency 
of  the  witness. 

[2]  It  Is  insisted  that  the  faUure  of  the 
plaintiff  to  comply  with  the  statutory  re- 
quirement that  evidence  ruled  out  by  the 
trial  court  must  be  offered  upon  the  hearing 
of  the  motion  for  a  new  trial  prevents  a 
consideration  of  the  error.  The  statute  (sec- 
tion 907  of  the  Code  [Gen.  St  1909.  I  5901}) 
was  never  intended  to  require  a  useless  offer 
of  evidmoe  where  the  record  informs  the 
trial  Judge  of  the  nature  of  the  evidence  as 
fully  as  affidavits  or  oral  testimony  of  the 
witnesses  themselves  could  possibly  Inform 
him.  To  insist  upon  a  rigid  compliance  with 
the  rule  in  the  present  case  would  work  a 
plain  miscarriage  of  Justice.  From  the  an- 
swers that  were  attempted  to  be  made,  and 
which  in  some  instances  were  partly  made 
by  the  witnesses,  the  trial  court  was  obvi- 
ously aware,  as  is  this  ooort,  of  exactly  what 
the  evidence  would  have  shown  had  It  not 
been  excluded.  Where  the  reason  for  the 
rule  falls,  the  rule  should  not  be  applied. 
One  purpose  of  the  statute  was  to  enable  the 
trial  court  on  the  motion  for  a  new  trial  to 
consider  the  ezclnded  evidence,  and,  if  satis- 
fied that  it  sbonld  have  been  admitted,  grant 
a  new  trial,  or,  where  tlie  cause  was  tried  to 
the  court  or  a  referee,  make  such  modifica- 
tions or  changes  In  the  Jndgmmt  as  the  fsdai 
require.  Another  purpose  of  the  statute  Vas 
to  prevent  the  defeated  party  from  seeking 
a  rerersal  for  error  in  fiie  oclnalQn  of  evi- 
dence, which,  had  the  ruling  been  In  his 
fAvor.  be  might  not  have  been  able  to  pro- 
duce. 

It  suffidently  appears  by  the  testimony  of 
the  plaintiff  and  h»  husband  what  the  evl- 
dmce  would  have  been  had  It  been  admitted. 
In  a  number  oi  Instances,  ttie  plaintiff  test!- 
fled  to  enough  facts  to  show  the  diameter  of 
her  testimony.  She  said  at  different  times 
that  she  gave  her  husband  full  power  to  act 
for  her,  and  this  was  itrieken  ont  by  the 
court  upon  objection. 

Since  there  must  be  a  new  trial,  it  is 
proper  to  call  attention  to  ft  numbn  of  ml* 
Ings  exchiding  evidence  of  both  the  husband 
and  wife  on  the  ground  that  the  answer  call- 
ed for  a  conclusion.  We  are  aware  of  no 
reason  why  the  plaintiff  should  not  have 
been  permitted  to  testify  where  her  farm 
was  located,  her  ownership  of  it,  who  owned 
the  crop  that  was  destroyed,  the  necessity 
and  occasion  fOr  building  a  levee,  who  con- 
structed it,  that  she  authorized  her  husband 
to  attend  the  meeting  of  landowners  and  rep- 
resent her  as  her  agent,  what  portion  of  the 
levee  was  built  by  her,  whether  she  ratified 
and  approved  the  arrangements  made  by  her 
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husband  with  the  other  landowners,  that  she 
Imew  the  work  was  being  done  partly  for  her 
iMneflt  Many  other  answers  should  have 
been  admitted  which  were  ruled  out  on  the 
ground  that  th^  called  for  a  conclusioii.  or 
that  they  were  irrelerant  and  Immaterial. 

It  follows  from  what  has  been  said  that 
the  judgment  wlU  be  reversed,  and  a  new 
trial  ordered. 

BURCH,  MASON,  SMITH,  BBNSON,  and 
WEST,  33.,.  concurring. 

JOHNSTON,  O.  J.,  dissents  from  that  por- 
tion of  the  opinion  which  holds  It  to  be  nn- 
necessary  to  produce  excluded  evidence  on  a 
motion  for  a  new  trial  aa  required  by  section 
307  of  the  Civil  Code.  Clark  v.  Morris,  88 
Kan.  T62, 129  Pac.  11^5;  CaldweU  v.  Modem 
Woodmen,  80  Kan.  U,  130  Pac.  842;  Ghe^ 
T.  Bailway  Co.,  88  Kan.  217,  181  Pac.  817. 


STATE  V.  BVAIfS. 
(Sivzeme  Court  of  Kansas.   Nor.  8,  1918.) 

(Byllabiu  bv  the  Court.) 

1.  Witnesses  (S  365*}— ComniroT  —  Ohu- 

ACTBB  or  PB08B017TBIX. 

Id  a  prosecution  for  sutntory  rape,  a  wit- 
ness waa  asbed  If  he  knew  the  general  reputa- 
tion of  tiie  complaining  witness,  a  girl  of  about 
14  years  of  age,  for  truth  and  veracity  In  the 
dty  of  lAwrence.  His  answer,  In  substance, 
was  tlut  he  knew  only  fr«n  what  he  had  heard 
from  several  families  with  whom  she  had  lived 
for  a  short  time ;  that  he  had  no  knowledge  of 
her  general  reputation  among  the  neighbors 
when  alie  lived.  BM,  that  he  was  not  compe- 
tent to  state  -what  her  general  reputation  for 
truthfulness  waa, 

[Ed.  Note.— For  otiier  caaea,  sea  Witnesses, 
Cttit  Dig.  H  1164-1168;  Dec  Dig.  1  865.^^ 

2.  CBiinNAi.  Law  (H  804,  1166%*)— Appeal 
— iNSTBiTcnoNa— Habmless  Ereob. 

In  a  prosecution  for  statuton  rape,  the  Ju- 
ry had  been  out  for  SO  hours,  and  before  reach- 
ing a  verdict  sent  an  inquiry  to  the  court  to 
know  if  it  would  be  proper  to  return  a  verdict 
with  a  recommendation  for  clemency.  The 
judg&  in  the  absence  of  the  defendant,  went  to 
the  door  of  the  Jury  room  and  stated  orally 
that  there  would  be  nothing  improper  In  such  a 
verdict,  if  the  Jury  saw  fit  to  make  it,  but  tbat 
be  would  not  say  whether  the  recommendation 
would  be  considered,  nor  make  any  promise  aa 
to  what  be  would  do  in  such  a  ease.  Within 
16  minutes  thereafter  a  verdict  of  guilty  was 
agreed  upon  and  returned,  with  a  recommenda- 
tion for  clemency.  Held,  that  the  instruction 
related  only  to  the  form  of  the  verdict,  and,  if 
proper  at  all,  was  not  required  to  be  in  writing ; 
keli,  further,  that  ainoe  it  does  not  appear  that 
the  jury  were  induced  to  render  a  verdict  of 
guilty  by  an  implied  promise  that  leniency  would 
be  shown,  the  irregularity  is  not  suffident  to 
Justify  a  reversal 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1948-1967,  3U4-Sm;  Dec 
Dig.  fl  804.  iTeS^.*] 

3.  CamiNAL  Law  (S  925*)  —  New  Tbiai.  — 
GaonNDB— MiacoNDUOT  ot  JnBV. 

On  a  motion  for  a  new  trial  affidavlta  of 
some  of  the  Jurors  were  offered,  to  the  effect  that 


the  failure  of  the  wife  of  defendant  to  testify 
was  talked  of  in  the  Jury  room  and  conddered 
by  the  Jury.  The  state  offered  affidavits  to  the 
contrary,  wliich  were  sufficient  to  justify  a  find- 
ing that,  while  some  reference  was  made  to  the 
matter,  tiie  jury  gava  no  wslght  to  It  in  axdrlnc 
at  their  verdict  BM,  OuX  a  new  trial  was 
properly  denied. 

[Ed.  Note.— For  other  caaes,  see  Orimibal 
Law,  Gent.  Dig.  H  2288-2247,  2250;  Dec  Dig. 
I  925.*] 

Porter  and  West,  33.,  dissenting. 

Appeal  finm  District  Court,  Clark  County. 
William  M.  Evans  was  convletad  of  statu- 
tory rape,  and  appeala.  Affirmed. 

W.  W.  Harvey,  ot  Aahland,  for  appellant. 
J(An  S.  Dawson,  Atty.  and  H.  B.  Dal^ 
of  Ashland,  for  the  State. 

PORTEB,  J.  The  defendant  appeals  from 
a  conviction  of  statutory  rape.  The  com- 
plaining witness,  Haael  B.  Evans,  waa  less 
than  14  years  old  at  the  time  of  the  alleged 
offense.  Shortly  before  that  she  had  been 
taken  into  defendant's  home  at  Mlnneola  and 
adopted  by  the  defendant  and  his  wife  as 
their  dauj^ter.  She  bad  assisted  in  the  gen- 
eral housewoA  about  the  restaurant,  and 
the  hotel  which  they  condncted.  She  had  at- 
tended school  but  little.  Her  father's  death 
occurred  when  she  was  very  young,  and 
from  that  time  she  had  lived  with  her  moth- 
er and  stepfaOier  in  various  towns  In  Texas, 
Oklahoma,  and  Kansas,  and  before  coming 
to  Minneola  she  had  been  traveling  about  the 
country  with  than  in  a  covered  wagon,  living 
in  campa 

[1]  The  first  error  complained  of  relates  to 
the  ezclust<Hi  of  evidence.  A  witness,  Kev. 
Bamhart,  who  was  In  the  employ  of  a  church 
society  organized  for  the  purpose  of  finding 
homes  for  children,  was  given  charge  of  the 
complaining  witness  by  the  probata  court  of 
Clark  county  soon  after  the  complaint  In  this 
case  waa  filed.  He  placed  her  first  in  the 
home  of  a  Mrs.  Washington,  in  the  country, 
near  Baldwin  In  Douglas  county,  where  she 
remained  from  the  latter  part  of  Deconber, 
1911,  until  the  following  April  He  then  foontl 
her  a  place  in  the  Darling  Hotel  at  Lawrence, 
where  she  stayed  about  four  weeks,  when 
the  state  board  ot  oontnd  took  charge  of  her. 
and  left  her  with  the  fitmlly  ct  the  iffobation 
officer  at  Lawrencb  She  was  kcvt  tbr  a 
while  with  the  family  of  the  sheriff  of  Doug- 
las connty,  and  was  later  given  In  charge  ot 
the  Children's  Home  Society  ot  Topeka.  Mr. 
Bamhart  was  asked  if  he  knew  ber  general 
reputation  in  Lawrence  for  truth  and  verac- 
i^.  Heanswwedthatbeknewonly  from  what 
he  had  heard  from  the  families  with  whom 
he  had  placed  hor ;  that  he  had  no  knowl- 
edge of  her  general  reputation  among  the 
neighbors  of  the  pet^  with  whom  she  lived. 
The  witness  was  not  permitted  to  state  what 
her  repntatimi  for  trotbfnlness  was.  The  tes- 
timony of  the  only  corrobdratlng  witness  at 
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tbe  trial  vu  somewhat  weak  and  contra- 
dlctoiT,  so  tbat  the  excluded  testimony  by 
which  It  was  sought  to  iiiu>«ich  tiie  veracity 
of  the  complaining  witness  was  of  consider- 
able Importance  to  the  defendant  While  the 
evldenee  might  hSTe  beoi  admitted,  we  can- 
not say  that  there  was  error  In  ezcladlng  It. 
Tbe  rule  has  always  been  that  the  Inquiry 
most  relate  to  the  general  character,  and  not 
to  spedflc  acts,  and  can  be  shown  only  by 
general  reputation  In  the  community  where 
the  person  llTes.  State  r.  Kirby,  62  Kan.  438, 
445,  63  Pac  762  ;  40  Cyc  2614. 

[2]  It  Is  complained  tbat  while  the  lory 
were  deliberating  upon  their  verdict  the 
court,  in  the  absence  of  tbe  defendant,  gave 
an  oral  instmctton,  to  the  effect  that  It  would 
be  proper  for  the  Jury  to  return  a  verdict 
and  to  recommend  clemency.  It  appears  that 
tbe  Jury  had  been  out  for  about  30  hours, 
and  before  reaching  a  verdict  sent  word  to 
the  court  that  they  would  like  to  ask  a  ques- 
tioQ.  The  Judge,  accompanied  by  the  attor- 
ney for  the  defendant,  went  to  the  door  of 
the  Jury  room,  when  the  foreman  asked  if 
It  would  be  proper  to  return  a  verdict  with 
SQcfa  a  recommendation.  In  answer  the  Judge 
stated  that  there  would  be  noUilng  Improper 
la  such  a  verdict,  if  the  Jury  saw  fit  to  make 
it ;  but  be  would  not  say  whether  the  recom- 
mendation would  be  cuisldered,  nor  would 
he  make  any  promise  as  to  what  be  would 
do  in  such  a  case.  The  foreman  then  re- 
quested the  Judge  to  wait  for  a  few  minut^ 
and  within  10  minutes  thereafter  the  Jury 
rMnmed  a  verdict  of  guilty*  with  an  oral 
reconmiendatlon  for  clemency. 

A  quite  similar  sltuatlffli  arose  in  tiie  cue 
of  State  T.  Borchert,  68  Kan.  860,  at  page 
308, 74  Faa  U08,  at  page  im  Intbatease^ 
^Wa  tbe  jury  mn  deliberating,  and  at  a 
time  when  the  balloting  showed  a  disagree- 
ment on  tbe  qaesUon  of  defendants  guilt, 
tbey  sent  to  tbe  judge  a  written  communica- 
tim,  asking  whettier  a  Terdict  of  guilty  with 
a  reconnnendatton  for  mercy  would  be  re- 
cdved  by  the  court  Without  notit^lng  the 
parties,  the  Judge  wrote  upon  the  paper 
"les,"  and.  signing  it  officially,  returned  it 
to  than.  Tbe  verdict  of  guilty  was  finally 
ngnei  upon,  returned  with  a  recommenda- 
tion for  clemency.  In  the  opinion  the  court 
recognized  as  a  wholesome  rule  tbat  no  com- 
monlcation  whatever  relative  to  tbe  case 
ahoold  pass  between  the  Judge  and  the  Jury 
otherwise  than  In  open  court  and  In  the  pres- 
ence of  the  defendant,  but  refused  to  grant 
a  new  trial  because  tbe  prevailing  party  was 
chargeable  with  no  wrong,  and  because  It 
ifflrmatively  appeared  tbat  do  Injury  or  prej- 
udice resulted  to  the  defendant  It  was  said 
io  the  opinion:  TThe  Jury  merely  Inquired  la 
advance  whether  a  verdict  with  tbe  extrane- 
ous matter  would  be  received,  and  the  Judge, 
having  authority  to  accept  it  or  refuse  it, 
chose  to  accept  it,  and  notified  the  Jury  that 
bB  would  do  so."   The  commuulcation  was 


held  to  relate  only  to  the  form  of  the  verdict 
not  to  any  question  as  to  tbe  guilt  or  inno- 
cence of  the  defendant  It  was  also  said  in 
the  opinion:  "There  is  nothing  in  the  record 
to  Justify  tbe  contention  that  the  effect  of 
the  Judge's  conduct  was  to  hold  out  to  the 
Jury  as  an  inducement  to  a  verdict  of  guilty 
an  implied  promise  that  leniency  would  be 
shown  in  fixing  the  punishment"  OS  Kan. 
366,  74  Pa&  1110.  There  is  no  room  for  dis- 
tinguishing this  case  on  the  ground  that  tbe 
communication  was  oraL  Exactly  what 
transpired  is  shown  as  fully  as  though  the 
oommuQlcation  had  been  In  writing;  and  it 
was  not  an  instruction  upon  the  facta  or  the 
law  of  the  case,  which  the  statute  requires 
shall  be  in  writing.  The  punishment  for  the 
offense  is  fixed  by  statute;  and,  as  tbe  law 
stood  at  tbe  time  of  the  trial,  there  was  no 
discretion  in  the  Judge  of  tbe  court  by  which 
he  could  limit  the  term  of  imprisonment  or  ex- 
tend leniency.  Gen.  St  1009,  i  2461.  Under 
the  provisions  ot  chapter  172,  Laws  1013,  tbe 
court  now  has  power  to  parole  a  person  con- 
victed of  statutory  rape.  While  the  Jury 
may  have  believed  from  what  the  Judge  told 
them  that  he  had  such  power,  or  that  he 
could  limit  the  punishment,  It  cannot  be 
said  that  there  was  any  inducement  held  out 
to  the  Jury  that  leniency  would  be  shown. 
The  irregularity  In  the  proceedings  is  not  suf- 
ficient in  our  oplnitm,  to  Justify  a  reversal 
of  the  Judgment 

[1]  On  the  motion  for  a  new  trial  affidavits 
of  some  of  the  Jurors  were  offered  to  tbe 
effect  that  the  failure  of  tbe  wife  of  the  de- 
fendant to  testify  was  talked  of  in  the  Jury 
room  and  considered  by  tbe  Jury.  The  state 
offered  the  affldavlta  of  other  Jurors  whidi, 
In  our  Dptnlni,  were  sufficient  to  Justify  the 
finding  by  ttie  trial  court  that  while  some 
reference  was  made  to  the  matter,  the  Jury 
gave  no  weight  to  It  In  anivlng  at  the  ver- 
dict of  guUty. 

In  State  t.  Brooks,  74  Kan.  176^  8S  Fac; 
1018,  It  was  held  that  before  a  new  trial 
would  be  ordered  because  of  a  vlolatlfni  of 
this  statutory  rule,  It  must  condustvely  ap- 
pear that  the  Jury,  or  some  one  ct  them,  In 
arriving  at  the  verdict  gave  wdght  to  the 
failure  to  testify.  To  the  same  effect  see 
State  T.  Mosley,  31  Kan.  865,  2  Pac.  782; 
State  T.  Goff,  62  Kan.  104,  61  Paa  683. 

In  State  v.  Rambo,  60  Kan.  777,  at  page 
781.  77  Pac.  663,  at  page  664,  a  conviction  of 
murder  was  set  aside  because  one  Juror  In 
the  bearing  of  other  Jurors  commented  upon 
tbe  failure  of  tbe  defendant  to  testis,  for 
the  reason  tbat  the  statement  of  the  Juror 
showed  a  consideration  by  him  of  the  cir- 
cumstance, which  was  held  to  vitiate  tbe  ver- 
dict In  the  opinion  it  wss  said:  "A  mere 
incidental  mention,  however,  of  the  fact  by 
a  Juror  that  a  person  on  trial  did  not  testify 
in  his  own  behalf — a  remark  noting  the  cir- 
cumstance, unaccompanied  by  an  opinion 
that  an  explanation  would  be  of  service  to 
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ttw  aonued-^m^t  Can  ShoH  of  tiiowing  a 
consideration  of  the  matter  bj  tbe  aiieaker, 
and  not  violate  ttie  statatoiy  Injnnctloo." 

In  State  t.  Biooks,  supra,  74  Kan.  119, 
8S  Fac  1014,  It  waa  said:  'The  ptolslMtion 
cannot  reasonably  be  construed  as  absolutely 
forbidding  tbe  court  and  Jury  to  take  any 
thougbt  whatever  regarding  such  omission  of 
Uie  defendant — to  deny  It  entrance  to  the 
mind  In  any  aspect.  Such  a  requirement 
would  be  impracticable." 

We  find  no  error  In  the  record  and  the 
judgment  will  be  affirmed. 

JOHNSTON,  O.  J.,  and  BURGH.  MASON, 
SMITH,  and  BENSON,  JJ.,  concurring. 

p6rter,  J.  (dissenting).  In  my  opinion 
the  testimony  of  the  witness  Bamhart  as  to 
the  reputation  of  the  complaining  witness 
for  truthfulness  should  have  been  admitted. 
It  appears  to  me  that  its  exclusion  can  only 
be  justified  by  a  strained  and  technical  con- 
stmction  of  a  rule  of  evidence.  Technicali- 
ties, when  urged  by  a  defendant  in  a  crim- 
inal action,  no  longer  receive  much  consider- 
ation at  the  hands  of  courts;  and  there  Is 
for  less  reason  why  they  should  be  relied 
upon  by  the  state  as  a  ground  for  excluding 
testimony  which  may  throw  light  upon  the 
queetlott  of  the  guilt  or  innocence  of  a  de- 
fendant Frequently  prosecuting  attorneys, 
and  sometimes  trial  courts,  appear  to  lose 
sight  of  the  fact  that  the  state  can  have  no 
interest  in  securing  the  conviction  of  a  de- 
fendant if  there  Is  a  reasonable  doubt  as  to 
his  guilt  under  all  the  evidaio& 

The  defendant  was  charged  with  a  grave 
and  serious  crime.  The  complaining  witness 
at  first  denied  that  anything  Improper  had 
taken  place,  but  afterwards  swore  to  the 
complaint  She  had  resided  but  a  short  time 
In  the  community  where  the  offense  was 
charged  to  have  been  committed.  She  re- 
sided fbr  a  flir  longer  period  In  Dongas 


county.  If  the  four  or  five  &mUiee  wiOi 
whom  die  Uved  at  Lawrence^  oovecring  a 
period  of  two  or  three  nwnths,  had  discover- 
ed that  she  was  untruthful  and  could  not  be 
relied  upon,  and  they  had  expressed  thdr 
opinions  to  the  wltnoos  Bamhart  the  defend- 
ant should  have  been  permitted  to  show  that 
fact  Probably  the  neli^bon  of  thA  people 
with  whom  she  lived  knew  nothing  about 
her  one  way  or  the  other.  Bat  the  witness 
Bamharfs  testimony  is  that  be  knew  her 
general  reputation  among  the  families  and 
people  with  whom  she  lived.  This  I  think 
was  sufficiently  general  to  make  hla  teatlr 
mony  competent  For  these  leaaons  I  die- 
sent 

WEST,  3.  (dissenting).  While  In  this  dasa 
of  cases,  Juries  usoidly  convict  promptly 
when  the  evidence  is  sufficient  In  this  case 
the  former  trial  resulted  In  a  ftiilnre  to  agree, 
and  upon  a  second  trial,  after  the  Jury  bad 
been  for  30  hours  without  reaching  an  agree- 
ment the  colloquy  mmtloned  in  the  opinion 
occurred.  It  appears  tbat  at  its  close  the 
Judge  waa  requested  to  wait  a  few  minutes, 
and  In  about  a  quarter  of  an  hour  a  verdict 
of  guilty  was  reached.  Men  of  practical  ex- 
perience In  trying  cases  must  shut  out  all 
natural  Inferences  and  presumptions  not  to 
be  impressed  with  the  foot  that  the  answer 
of  the  Judge  really  closed  the  matter  and. 
brought  harmony  to  a  discordant  Jury.  Tbe 
idea  manifestly  was  that  the  court  had  some 
power  over  the  sentence  to  be  Imposed  In  case 
of  conviction  whliA  indeed  the  answw  made 
by  the  Judge  Implied,  ties  he  would  have  told, 
them,  as  he  should  hara  dmie,  that  a  recom- 
mendation for  clemency  could  and  would 
have  no  effect.  The  Jury  should  have  been 
Instructed,  not  only  that  they  had  nothing  to 
do  with  the  matter  of  punishment  but  that 
under  the  law  at  that  time,  the  court  likewise 
was  powerless  to  minimize  or  modify  the 
penally  Imposed  by  statute.  The  whole  thing 
smacks  too  mncb  of  a  compromise  verdict. 


Digitized  by 


Google  . 


Ariz.)         lUSMING  T.  BLACK  WABKIOR  COPPKR  00.  AUALOASCATBD  273 


FLEMING  (HEWINS,  Intemnar)  r.  BLACK 
WABBIOB  COPPEB  GO.  AMAL- 
GAMATED etaL 

(Supreme  Court  of  Ariaona.    Sept  26,  1918. 
Behearins  Denied  Nor.  17.  1913.) 

L  COBPOBATXONS  (|  206*>— ACTIOH  BT  STOOK- 
HOLDBBS—CONDITION  PbXOEDEHT — DBMAIVD 
OK  COBPORATIOM— FUTILITT. 

A  demaod  upon  the  corporation  that  it  be- 
fia  suit  to  ETOid  transfers  of  Its  property,  made 
in  fraud  of  the  rights  of  the  plaintiff  atockbold- 
cis,  was  not  Decessary  as  a  condition  precedent 
to  brinxios  tbe  suit  tbenuelres,  where  defend- 
ants, the  offioera  of  the  corporation,  had  control 
thereof,  and  were  hostile  to  plaintiffs,  and  had 
themselves  caused  the  transfer  to  be  made. 

lEd.  Xote.— For  other  cases,  see  Corporations, 
CenL  Dig.  IS  791T-796;  Dec  Dig.  {  206.*] 

2.  COSPOBATIONS  (S  065*)— FOBEIQH  COBPO RA- 
TIONS—ACTIONS  AGAINBT— JUBUDZCnON. 
Where  the  defendant  foreign  corporation 
appeared  and  submitted  itself  to  tbe  court's  ju- 
rUdiotion,  in  a  stoclrholdera'  action  to  set  nside 
traQsfen  of  corporate  property  as  fraudulent, 
and  the  property,  title  to  which  was  involved, 
vaa  within  its  jurisdiction,  defendant  cannot  ob- 
ject to  the  court's  assuming  Jurisdiction  over  it 
on  the  ground  that  it  is  a  foreign  corporation. 

[Ed.  NotA— For  other  casee,  see  Corporations, 
Ceot.  Dig.  M  2571,  2078,^95-2600  i  Xiec.  Dig. 
I  B65.»l 

t,  CoBFOunom  (I  666*)— Fobboh  Gobtoba- 

•no^B—JvMiSDicnov. 

A  foreign  corporation  engaged  in  business 
in  this  state  is  estopped  to  deny  Its  right  to  do 
•0,  in  order  to  defeat  the  jurisdiction  of  the 
coorU  of  tUa  state  wliea  deaibig  with  its  prop- 
erty within  their  jarlsdictlon. 

[Ed.  Kote.— Tor  other  cases,  see  CJorppratlons, 
Cent  Die  fi  2571,  2673,  2696-2600;  ^Dee.  Dig. 
I  WD.*] 

4.  CoaPORATIONB  d  211*)— AonoN  BT  Stook- 
IIOLDEB9— FRAUDUUNT  TBA»SRB  Ot  PbOP- 
UTT. 

The  complaint.  In  an  action  by  minority 
itockholden  to  set  aside  a  transfer  of  the  cor^ 
porate  property  as  In  fraud  of  their  rights,  al- 
1^  facts  showing  a  conspiracy  by  the  cor- 
porate officer*  to  caoss  the  corporate  stock  to 
Meome  wortbleis  by  so  mismanaging  the  cor- 
porate affairs  as  to  Involve  the  corporadon  in 
dtbt  and  compel  the  creditors  to  resort  to  tbe 
cprpoiate  realty,  the  personalty  liaT^  been  dia- 
nptied,  and  that  Judgments  were  rendered 
>^Dst  the  eoTporatwn,  and  that  the  managing 
offioen  procured  executions  to  be  issued  and 
leried  on  all  of  Its  property,  which  was  sold  and 
wn^t  in  by  them  for  a  nominal  price,  when 
^  procured  a  judgment  dissolving  tilie  oorpo- 
nhoD  in  order  to  prevent  redemption  of  tbe 
praperty  sold.  BM,  that  the  facts  alleged  suf- 
ndeutly  showed  the  fraud  relied  on. 
^[Ed.  Note.— For  other  cases,  see  Coroorations, 
gjjtjlg^jj  S14-S18,  sSoTBl,  828,  I>B& 

k  LnoTATioEr  OF  Aonoira  Qj  74*)— Fuud— 
Bbubt. 

Under  Bev.  St.  1001,  par.  2940,  as  amended 
■r  laws  1903,  No.  16,  providing  that  a  cause  of 
>cCn  for  fraud  is  not  deemed  to  have  accrued 
VBtn  the  discovery  of  the  facts  constituting  the 
mad,  and  paragraph  2970,  providing  that  the 
ttae  ot  disability  by  unsoundness  of  mind  shall 
ut  be  a  part  of  the  time  limited  for  the  com- 
Beneonent  of  the  action,  an  action  by  an  ez- 
KDtor  to  set  aside  as  fraodnlent  a  transfer  of 
property  of  a  corporation  in  which  taatator  was 
■  itockbolder,  brought  In  1000,  was  not  barred. 
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where  decedent  was  of  unsound  mind  when  the 
fraudulent  b'ansactions  were  commenced,  and 
continued  so  until  his  death  in  1909,  when  the 
executor  was  appointed. 

(Ed.  Note.— For  otbes  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  418,  414;  Dec  Dig.  { 
74.*! 

6.  EQ0mr  (I  87*)— LAOHS&— Appocatioh  or 
Statute  of  LnnTATioN. 

Where  the  circumstanceB  are  particularly 
unconscionable,  and  the  complainins  party  is 
also  at  fault,  equity  will  refuse  relief  on  the 
ground  of  laches,  though  the  remedy  mrpked  is 
not  barred  by  the  statute  of  limitations. 
'  [Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  SI  242-244,  396;  Dec  Dig.  (  87.*] 

7.  EQurrr  87*)— Limitations  —  Applioa- 
TIOH  IJI  EquiTT. 

As  a  rule  a  court  of  equity  is  bound  by  the 
statute  of  limitations  equally  wiUi  the  courts  of 
law. 

[EA.  Note.— For  other  eases,  see  Equity,  Gent. 
Dig.  U  242-244,  805;  Dec  Dig.  |  87.^ 

Amteal  from  Superior  Oourt,  GUa  County ; 
A.  Q.  McAIlster,  Judge. 

Action  by  James  A.  Fleming  against  the 
Black  Warrior  Copper  Company  Amalgamat- 
ed and  others,  in  which  L.  B.  Hewins,  as 
executor  of  B.  B.  Knox,  Intervened.  From  a 
judgment  for  defendants,  plaintiff  and  In- 
tervener  separately  appeal.  Beversed  and 
remanded. 

Eugene  8.  Ives,  of  Tucsw,  for  appellants. 
Alderman  ft  BlUott,  of  Globe,  for  appellees. 

OUNNINOHAM,  J.  This  action  was  com- 
menced March  26,  1909,  by  the  appellants  as 
minority  stockholders  In  the  Black  Warrior 
Copper  Company  Amalgamated,  a  domestic 
corporation,  against  the  said  Black  Warrior 
Copper  Company  Amalgamated,  certain  nam- 
ed members  of  its  board  of  directors,  certain 
of  its  stockholders,  certain  named  persons 
comprising  a  reorganlzatlou  board,  the  War- 
rior Copper  Company,  a  foreign  car[K>ration, 
organized  by  said  reorganization  board,  the 
Incorporators,  of  tiie  foreign  corporation, 
Meredith  Banna,  and  the  Fld^ty  Trust 
Company,  a  corporation,  as  trustee  for  cer- 
tain purposea 

The  purpose  of  the  action  is  to  have  declar- 
ed void  transfers  of  all  the  property  of  tbe 
defendant  Black  Warrior  Copper  Company 
Amalgamated  to  the  Warrior  Copper  Com- 
pany, because  such  transfers  are  In  fraud 
of  tbe  rights  of  the  plaintiffs  as  stockholders 
of  the  Black  Warrior  Copper  Company  Amal- 
gamated, a  corporation,  and  In  fraud  of  the 
rights  of  tbe  holders  of  bonds  issued  by  said 
corporation. 

The  defendant  Warrior  Copper  Company 
defends  alone.  The  other  def^danta  make 
no  appearance  in  the  action.  The  said  de- 
fendant demurred  to  tile  complaint  upon  the 
grounds  that  the  facts  stated  do  not  con- 
stitute a  cause  of  action,  and  because  the 
court  has  no  jurisdiction  over  a  foreign  oir- 
poration  In  this  kind  of  action,  because  the 
matters  and  things  alleged  are  shown  to 
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pettain  to  tha  Internal  aflaln  of  thia  corpo- 
ration, beCRiue  ttke  alleged  cause  of  action 
la  barred  by  laches  and  statute  of  Umlta- 
ttoDBi'and  because  the  ^terrener's  complaint 
does  not  diow  capacity  to  sue,  in  the  absence 
of  a  showing  that  the  Black  Warrior  Copper 
Ounpany  Ama^punntftd  and  Its  "iwgi^g 
"board  were  requested  t*  sue  the  cause  of  ac- 
tion. The  court  by  a  genwal  order  Bustalned 
the  donnrrers  without  a  more  epedflc  desig- 
nation pf  any  particular  grounds,  and,  the 
plalntlfl  and  Interrraer  Electing  to  stand  up- 
on th^  complaints,  Jadgmrat  was  rendered 
for  the  defendants,  and,  from  which  judg- 
ment, this  appeal  Is  prosecuted. 

Appellant  James  A.  Fleming,  the  original 
plaintiff,  and  L.  E.  Hewlns,  as  executor  In- 
tervener, only  appeal,  and  assign  error  sep- 
arately upon  the  orders  of  the  court  sustain- 
ing the  demurrers  general  and  special,  via. : 
Whether  the  complaint  Is  sufficient  to  state 
a  cause  of  action;  whether  the  plaintiff  and 
Intervener  appellants  are  barred  by  laches 
and  by  the  statute  of  limitations ;  and  wheth- 
er the  complaints  show  equity. 

In  the  most  general  manner  we  will  ob- 
s^re  that  the  plaintiffs  show  their  rights  as 
stockholders,  and  Fleming's  additional  In- 
terest as  a  bondholder,  In  the  Amalgamated 
corporation.  The  complaint  then  shows  that 
the  defendants  in  furtherance  of  a  con- 
spiracy, and  by  the  use  of  the  courts  and  offi- 
cers of  the  law,  did,  upon  the  face  of  the 
transaction,  divest,  on  the  29th  day  of  June, 
1906,  the  Amalgamated  corporation  of  all  its 
property,  and  thereby  caused  the  stock  and 
bonds  of  the  plaintiff  and  others  similarly 
situated  to  become  wholly  worthless.  The 
complaint  shows  that  at  the  time  of  the 
transaction  complained  of  the  Amalgamated 
company  was  possessed  of  personal  property 
consisting  of  Its  capital  stock,  then  In  the 
treasury  undisposed  of,  and  salable  of  the 
reasonable  value  of  $60,000;  also  fuel  oil 
worth  $2,600;  also  a  stock  <kC  merchandise 
of  great  value;  also  timber  and  copper  ready 
for  market;  also  $19,849.75  cash  on  hand — 
and  this  property,  with  other  real  property 
owned  by  the  company,  in  the  aggregate  was 
of  a  reasonable  value  of  $2,000,000,  and  the 
company  was  indebted  In  the  sum  of  about 
$1S,000.  In  furtherance  of  the  said  con- 
spiracy, the  money  and  personal  property 
were  dissipated,  and  ttie  real  property  was 
allowed  to  be  sold  under  executtra  to  satisfy 
the  small  tndebtsdness,  and  about  the  time 
of  the  sale  of  the  real  proper^  under  execu- 
tion the  Amalgamated  company  was  disin- 
corporated in  order  to  prevent  a  redemption 
of  the  property  from  the  sale,  and  the  defend- 
ants organized  the  Warrior  Ooiqper  Company, 
and  appointed  trustees  to,  and  they  did  pur^ 
Chase  the  property  at  the  sale,  and  ctmvey- 
ed  the  property  to  the  said  Warrior  Copper 
Company. 

[1]  The  complaints  show  that  the  parties 
defendant  had  at  all  times  complete  control 


of  Oie  afflftlrs  of  Amalgamated  company, 
that  they  were  hostile  to  the  plaintiff  and  to 
the  Intervener,  and  were  acting  upon  a  pre- 
concerted plan  to  accomplish  the  very  results 
ocnniilalned  at,  and  for  plaintiff  and  the 
intervener  to  demfwd  that  tbB  Biaxik  Wacrlor 
Copper  Ctnnpany  Amalgamated  commence 
and  prosecute  this  action  would  be  a  futile 
thing  which  the  law  does  not  require.  Noth- 
ing but  a  refusal  could  be  reasonably  ex- 
pected to  result  from  such  demand. 

[2]  The  defendant  Warrior  Copper  Com- 
pany has  subndtted  Itself  to  the  Jurisdiction 
of  the  court  for  all  purposes  of  this  action, 
and  it  cannot  complain  If  the  court  exercise 
that  jurlsdlctlQn. 

[I]  'nie  property  Incidentally  Involved  is 
within  the  Jurisdiction  of  the  court,  and  a 
decree  of  the  court  might  afftat  the  title  to 
the  property  Involved;  therefore  the  court 
had  Jurisdiction  to  determine  the  matters,  al- 
thoui^  the  d^endant  Warrior  Copper  Com- 
pany is  a  foreign  corporation.  This  corpora- 
tion is  engaged  In  its  business  in  Arizona., 
and  la  estopped  to  deny  its  right  to  so  en- 
gage in  business,  In  order  to  defeatUie  juris- 
diction of  the  state  courts  when  dealing  with 
Its  property  within  that  jurisdiction. 

The  facts  and  circumstances  charged  as 
amounting  to  fraud  briefly  summarized  are 
as  follows:  The  Amalgated  company  in  De- 
cember, 1903,  was  possessed  of  property  of 
the  aggregate  value  of  $2,000,000,  and  owed 
but  a  trifling  amount  of  Indebtedness,  outside 
of  the  debenture  bonds.  Subsequent  to  De- 
cember, 1903,  the  defendants  permitted  a 
judgment  for  $14,000,  and  another  judgment 
of  $1,100,  to  be  recovered  against  the  Amal- 
gamated company,  at  the  time  having  cash 
on  hand  In  the  sum  of  $19,849.T6»  and  other 
valuable,  salable  personal  property.  The  di- 
rectors procured  the  issuance  of  ezecutlfnis 
on  the  two  Judgments,  and  a  levy  of  the  exe- 
cutions on  the  property  of  the  company  at  a 
time  when  the  company's  treasury  contained 
12.000  shares  of  the  capital  stock  <a  the 
company  worth  on  the  market  and  readily 
salable  for  the  sum  of  $60,000,  and  permitted, 
on  March  25, 1905,  the  sheriff  to  sell  property 
of  said  corporation  of  the  value  of  $1,000,000 
for  a  nominal  sum  of  $1,203.21^  and  other 
property  worth  nearly  $1,000,000,  under  exs- 
cutlon  issued  <m  January  31,  1901^  for  the 
sum  of  94,877.77.  When  all  the  property  of 
the  corporation  had  been  either  sold  by  the 
sheriff  or  dissipated  by  defendants,  on  May 
24,  1905,  they  commenced  a  proceeding; 
through  a  stodcholdw,  having  fUU  notice 
<tf  the  facto  mentioned,  to  dissolve  the  said 
Amalgamated  corporation.  On  June  24, 1906, 
by  consent  of  defendants,  such  dissolution 
proceeding  culminated  in  a  Judgment  of  the 
court  disincorporating  said  Amalgamated 
company  upon  the  grounds  and  for  the  reason 
"the  said  o(nporati(m  has  disposed  of  all  Its 
corporate  property,  real,  personal,  and  mixed, 
said  property  having  been  sold  at  execution 
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sale,  and  tbat  tbere  Is  not  at  this  time  assets 
or  property  out  of  which  money  may  be  or 
conld  be  secured  for  the  purpose  of  ex^clslns 
an  eqnity  of  redemption.'*  One  of  the  mem- 
bers of  Bald  reorganization  committee  bid 
for,  and  boi^ht,  all  tiie  real  property  of 
the  Amalgamated  company,  so  sold  by  the 
sheriff,  and  on  November  IS,  1905,  demanded 
of,  and  on  Febraaiy  7,  1906,  the  sheriff  made 
Ms  deed  to  the  member  of  said  committee, 
as  trustee,  conveying  all  the  property  of  said 
Amalgamated  company  to  such  party  as  trus- 
tee for  said  committee.  In  due  time  convey- 
ances were  made  by  the  members  of  the  said 
committee  to  the  defendant  "the  Warrior  Cop- 
per Company."  The  result  of  these  transac- 
tions was  upon  their  face  to  divest  the  Amal- 
gamated company  of  all  Its  assets  for  the 
inadequate  consideration  of  16,081.02.  It 
further  appears  that,  in  pursuance  of  the 
said  conspiracy,  the  plaintiff  Fleming  was 
ousted  from  the  office  of  director  and  presi- 
dent of  the  Amalgamated  company,  because 
he  was  8  large  stockholder  of  said  corpora- 
tion, and  a  holder  of  substantially  all  the 
issued  bonds.  While  holding  those  offices, 
lie  was  In  the  poslUon  to  protect  the  Amal- 
gamated company  and  its  stoclEholders. 

[4]  These  tacts  diow  an  Injury  to  the  In- 
tervener leaaon  of  a  loss  of  the  property 
apon  which  the  uAe  value  of  his  stock  de- 
pends. The  circumstances  or  facts  charged, 
which  show  fraud,  conslBt  of  the  alleged  con- 
spiracy entoed  into  by  ttie  d^endants  bar- 
tag  for  Its  object  the  very  purpose  of  cans- 
log  the  stOdE  of  the  Amalgamated  company 
to  become  worthless.  The  Internal  affairs 
were  purposely  so  managed  that  the  company 
became  involved  In  debt,  and,  to  force  the 
creditors  to  resort  to  the  real  estate^  the 
personal  property  of  tbe  company  was  sacri- 
ficed and  dlss^ted.  Tbe  Judgments  were 
rendered  against  the  cmnpany,  and  the  de- 
fendants, charged  with  tbo  management  of 
its  affairs,  procured  executions  to  be  Issued 
and  placed  In  the  hands  of  the  sheriff,  and 
caused  the  sheriff  to  levy  on  all  the  property 
of  the  company,  and  sell  tbe  same ;  the  de- 
fendants bought  the  property  at  the  sale  for 
a  nominal  sum,  then  procured  a  Judgment 
of  dissolution  against  the  company  to  pre- 
sent a  redemption  of  the  property.  These 
are  certainly  facts  which  show  in  what  the 
fraad  consists,  and  how  the  transaction  has 
been  affected  by  the  fraud.  Cochise  County 
T.  Copper  Queen,  8  Ariz.  221,  71  Pac.  946. 

[81  Appellee  contends  that  the  claims  of 
Fleming  are  stale,  and  ought  not  be  enforced 
for  that  reason. '  We  may  concede  this  con- 
tention as  applicable  to  the  rights  of  Flem- 
ing; but  the  rights  of  the  intervener  estate 
are  oontrolled  by  a  very  different  state  of 
&cts.  On  April  20, 1900,  BL  B.  Knox  became 
a  stockholder  of  the  Amalgamated  comi)any, 
owning  SOO  shares  of  stock  until  bis  death, 
dnrlng  tbe  year  190^  wben  the  stock  passed 


to  the  executor  of  his  estate,  L.  E.  Hewlns, 
the  intervener.  The  complaint  of  intervener 
Hewlns  avers  that  at  the  time  of  the  several 
transactions  complained  of  and  up  to  the  time 
of  his  death  said  El.  B.  Knox  was  insane,  and 
had  no  knowledge  of  the  transactions  com- 
plained ot,  and  that  intervener  Hewlns  had 
no  notice  or  knowledge  of  any  of  the  facts 
concerning  such  several  transactions  until 
after  the  commencement  of  this  action. 

Actions  for  relief  on  the  grounds  of  fraud 
or  mistake  must  be  commenced  within  one 
year  after  the  cause  of  action  shall  have 
accrued,  and  not  afterward;  provided,  the 
cause  of  action  in  such  case  Is  not  to  be 
deemed  to  have  accrued  until  the  discovery, 
by  the  a^rieved  party,  of  the  facts  con- 
stituting the  fraud  or  mistake.  Paragraph 
2949,  Rev.  St  Ariz.  1901.  as  amended  by  Act 
No.  16  of  the  Session  Laws  1903. 

"If  a  person  entitled  to  bring  any  action 

*  *  *  be  at  the  time  the  cause  of  action 
accrues    *    *    *    2.  Of    unsound  mind; 

*  *  *  the  time  of  such  disability  shall  not 
be  deemed  a  portion  of  the  time  limited  for 
the  commencement  of  the  action.  •  •  • " 
Paragraph  2970,  Rev.  St.  Ariz.  1001. 

The  complaint  avers  that  tbe  deceased  was 
of  unsound  mind  at  tbe  time  of  tbe  several 
transacUona  omstitntlng  tbe  fraud,  and  the 
disability  contlnaed  until  his  death,  in  the 
year  1909.  The  Intervener  became  executor 
of  the  estate  in  1009.  The  original  action 
was  commenced  Mardk  25, 1909;  By  tbe  j)ro- 
Tlslons  of  paragraph  2970*  mnpta,  tbe  statute 
never  commenced  to  run  against  the  deceas- 
ed. Tbe  complaint  avera  tliat  the  executor 
did  not  discover  tiw  facts  constltatlng  the 
fraud  until  after  this  action  was  commenced, 
wbcik  the  complaint  in  lnt«rv»tlon  waA  filed. 
The  complaint  is  not  snbjwt  to  a  demnner 
presenilis  the  statute  ot  Umitattons.  On 
its  ftice  the  cause  of  action  Is  not  barred. 

[1, 7]  Equity  will,  under  circumstances 
especially  revolting  to  a  sense  of  Justice,  re- 
fuse relief  where  the  remedy  invoked  is  not 
barred  by  the  statute  of  limitations;  but  in 
such  case  the  complaining  party  Is  not  wholly 
free  from  fault,  and  tbe  rule  of  laches  is 
applied  operating  In  the  nature  of  an  estop- 
pel. No  such  rule  can  Justly  be  applicable 
to  the  fiicts  of  this  case.  A  court  of  equity 
is  equally  bound  with  a  court  of  law  by  the 
statute  of  limitations. 

The  complaint  of  the  intervener  Is  not  sub- 
ject to  the  vices  contended  for,  and  the  court 
erred  in  sustaining  the  several  demurrers  of 
the  defendant. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  the  superior 
court  of  Gila  county  to  overrule  the  demur- 
rers, and  proceed  with  tbe  cause  according 
to  law. 

Reversed  and  remanded. 

FBAKKLZN,  0.  J.»  and  ROSS,  J.,  concur. 
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(Supreme  Court  of  Arizona.   Nov.  4,  1913.) 

1.  HosaciOE  (S  II*)— "Mdbdbb"— "Maucb" 
Afobkthodoht. 

roder  Pen.  Code  1901,  S  172,  defining 
"murder"  as  ^be  unlawful  killing  of  a  human 
being  with  malice  aforethought,  which  malice 
is  express  when  there  is  a  manifest  and  de- 
liberate intention  to  unlawfully  take  the  life 
of  another,  and  implied  where  no  considerable 
provocation  appenrs,  or  when  the  circumstanc- 
es show  an  abandoned  and  malignant  heart, 
the  term  "malice"  comprehends  more  than  ill 
wilL  hatred,  or  revenge,  and  means  the  intent 
to  nil  a  human  being  without  legal  Justifica- 
tion or  excuse,  and  under  circumstances  which 
do  not  mitigate  the  crime  to  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gg  15,  16;  Dec.  Dig.  |  IL* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  S,  pp.  4632-4637;  vol  8.  pp.  7726, 
7727;  vol.  6,  pp.  4298-4304;  Tol.  8,  pp.  7712, 
7713.] 

2.  HOMICIin    Q  PBEStTHFTXOHS— MAL- 
lOK. 

Where  a  homicide  is  proved,  and  the  evi- 
dence shows  neither  mitigation  nor  justification, 
malice  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
CenL  Dig.  U  266-271;  Dec  Dig.  |  146.*] 

8.  Houioxm  (%  269*)— QT7S8noN  tob  Jukt— 
Malioc. 

Where  defendant,  who  was  shown  to  have 
been  hostile  toward  and  to  have  made  threats 
against  deceased,  provoked  or  invited  an  alter- 
cation with  deceased  while  the  latter  was  peace- 
ably conversing  with  a  friend  on  the  ridewalk, 
and  a  struggle  followed  In  which  defendant  was 
worsted,  and  defendant,  when  deceased  was 
following  him,  picked  up  a  gun,  and  told  him 
to  get  out  from  beliind  the  bar,  and  shot  him, 
and  while  the  latter  waa  dying  made  a  further 
expression  of  enmi^  against  him,  the  evidence 
presented  two  conilicoiiK  inferences,  one  of 
malice,  and  the  other  of  absence  of  malice,  and 
the  question  of  malice  aforethonght  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  (  563;  Dec.  Dig.  g  269.*] 

4.  Cbihinal  Law  ({  11S9*)— Qtikbtioh  tob 

JuBT— Mauce. 

Where  the  (lucstlon  of  malice  aforethought 
was  determined  by  the  jury  adversely  to  de- 
fendant, and  there  was  suffiaent  competent 
evidence  to  support  the  verdict,  the  Supreme 
Court  cannot  interfere. 

[Gd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent.  Dig.  U  3074-3083;  Dec.  Dig.  g 
1159.*] 

Appeal  from  Superior  Court,  Cochise  Coun- 
ty; Fred  Sutter,  Judge. 

M.  A  Bennett  was  convicted  of  murder  tn 
the  second  degree,  and  he  appeals.  Affirmed. 

Allen  B.  English  and  J.  T.  Kingsbury,  both 
of  Tombstone,  for  appellant.  Q.  P.  Bullard, 
Att7.  Gen.,  and  Leslie  C.  Hardy,  Asst  Atty. 
Gen.,  tfft  the  State. 

FBA>*KLIN,  C.  J.  Indictment  for  murder. 
Til*  defendant  was  convicted  of  mnrder  In 
the  second  degree.  The  appeal  is  from  the 
Judgment  and  order  denying  a  motion  for  a 
new  triaL 

On  the  trial  of  the  cause  no  evidence  was 


Introdnced  the  defendant.  A  reroraal  of 
the  Judgment  Is  urged  because  the  evidence 
adduced  by  ttie  state  shows  no  element  of 
murder,  ^e  point  made  la  that  0ie  evi- 
dence discloses  an  absence  of  malice  afore- 
thought, and  this  Is  the  only  mattw  to  be  dfr- 
eided. 

The  homldde  occurred  In  the  town  of  ^BVIl- 
coz  on  the  28th  day  of  June,  lfll2L  The  sur- 
geon who  examined  the  body  of  the  deceased 
stated  his  death  was  caused  a  bullet 
wound  severing  the  main  artery  that  sup- 
plies the  brain,  and  which  runs  up  the 
side  of  the  neck  In  the  r^ion  where  the  bul- 
let ^tered.  It  appears  from  the  evidence 
that  about  ^  weeks  previous  to  the  time  of 
the  homicide  the  deceased  had  Idlled  a  dog 
belonging  to  the  appellant,  which  occurrence 
had  occasioned  a  feeling  of  hostility  on  the 
part  of  appellant  towards  Mr.  Wiley,  the  de- 
ceased. This  feeling  of  hostility  was  express- 
ed by  appellant  on  several  occasions  to  dif- 
ferent persons.  These  persons  testified  that 
appellant,  upon  being  informed  that  Wiley 
had  killed  his  dog,  asserted  to  one  that  "be 
would  get  even  with  the  ttiat  killed 

the  dog."  And  to  another  that  "he  would  fix 
the  man  that  killed  her." 

On  the  day  of  the  homicide  Wiley,  the  de- 
ceased, was  walking  down  one  of  the  streets 
of  Wilcox,  on  which  was  located  the  Midway 
saloon,  a  place  In  which  appellant  was  em- 
ployed. The  deceased  was  leisurely  walking 
along  stopping  at  different  times  to  converse 
with  some  acquaintances.  When  he  arrived 
In  front  of  the  Midway  saloon  he  stopped 
and  engaged  In  conversation  with  one  C.  C. 
McDuft.  While  so  engaged  the  appellant 
opened  the  screen  door  of  the  saloon,  and. 
putting  his  head  out  of  the  doorway  In  a 
very  ofl^enslve  manner,  so  the  witnesses  put 
It,  "bleated  like  a  sheep  at  Wiley."  There- 
upon appellant  and  deceased  engaged  In  an 
altercation,  followed  by  a  phyaical  struggle, 
were,  the  witnesses  state  It,  scuffling  abont 
the  saloon,  and  during  which  opprobrious  ep- 
ithets were  bandied  to  and  fro.  During  the 
struggle  Wiley  pressed  the  appellant's  he&d 
against  the  Jamb  of  the  saloon  door,  and 
pushed  him  out  on  the  sidewalk. 

P.  B.  Clark,  who  was  sitting  In  the  saloon 
at  the  time,  testified  that  appellant  came 
back  Into  the  saloon,  and  went  behind  the 
bar,  and  the  deceased  proceeded  to  follow 
him  behind  the  bar,  and  appellant  said, 
"Don't  come  behind  the  bar,"  and  idcked  up 
a  gun,  and  said,  "Get  out  from  behind  the 
bar,"  end  the  deceased  kept  going,  and  ap> 
pellant  diot  him;  that  deceased  threw  his 
hand  up,  the  witness  observing  blood  stream- 
ing down  his  bosom,  the  deceased  exclaim- 
ing, "Oh,  my  God  I"  as  he  walked  out  of  the 
saloon  onto  the  sidewalk,  where  he  fell,  and 
died  a  few  minutes  latet. 

Another  witness  testified  that  shortly  after 
the  shooting  appellant  characterized  the  de- 
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ceased  bar  m  vile  epltbet,  and  stated  that  the 
deceased  canw  In  the  saloon,  and  caught  ap- 
pellant, and  carried  blm  to  the  door,  and 
threw  blm  ont,  and  started  to  catch  his  sun, 
and  he  told  blm  to  stopw  The  evidence  does 
not  diadaae  that  Wiley  was  armed  In  any 
way,  and,  wbUe  be  was  ^ing  on  the  alde> 
walk  in  front  of  the  saloon  dying,  the  awel- 
lant  Wfts  observed  leaning  with  his  elbows  <m 
the  bar  of  the  saloon  looking  ont  at  Wiley. 

Harder  la  tbe  nnlawfnl  killing  of  a  human 
Mjog  witb  maUce  afbretbongbt  Such  malice 
Is  express  or  implied.  It  Is  express  when 
there  is  manifeated  a  deUbemte  IntentlfHi 
unlawfnllT  to  take  away  the  life  of  a  fellow 
creature.  It  la  Implied  where  no  consider- 
able provocation  appears,  m  when  the  dr- 
cnmstances  attending  the  killing  show  an 
abandoned  and  malignant  beart  Pamgrapb 
172,  Penal  Code  of  Arlaona  1801. 

The  Btatate  separates  tbe  felonioas  homl- 
ddes  into  tlie  two  degrees  of  murder  and 
mandan^ter.  HaUce  must  therefore  always 
exist  hi  murder;  the  two  degrees  of  murder 
being  distinguished  from  manslaughter  by  be- 
ing ooDunltCed  of  malice  aforethought.  To 
BscertalD,  therefore,  whether  a  felonious  kill- 
ing is  murder  or  manslaughter,  we  have  sim- 
ply to  Inquire  wbeCh^  it  was  committed  of 
"malice  aforethougbt"  or  not.  Bishop's  New 
Criminal  Law.  i  678. 

Many  attempts  have  been  made  in  the 
booba  to  generally  define  malice;  but,  how> 
erer  accurate  we  may  regard  the  definition, 
It  does'  not  fornlab  much  practical  help  in 
the  concrete  case.  Recognizing  the  little 
practical  help  given  by  any  general  definition 
of  the  term,  our  statute  baa  I'urnlshed  the 
criteria  for  determining  Its  presence  In  the 
^TCD  case.  It  is  present  when  there  Is  mani- 
fested a  deliberate  intention  unlawfully  to 
take  away  tbe  life  of  a  fellow  creature.  It 
la  present  where  no  considerable  provocation 
appears,  or  when  the  drcomstanoea  attend- 
the  killing  diow  an  abandoned  and  malig- 
nant heart 

The  law  excuses  or  justifies  a  homicide  In 
wme  Instances  and  under  certain  drcum- 
Btances,  and,  when  upon  the  trial  the  homi- 
cide appears  to  be  Justifiable  or  excusable 
within  the  terms  of  the  statute,  the  person 
cbarged  therewith  must  be  fully  acquitted 
tod  discharged. 

The  law  also  mitigates  the  unlawful  kill- 
ing of  a  human  being  from  murder  to  man- 
Blanghter  when  such  killing  la  done  without 
malice.  It  is  of  two  kinds :  (1)  Voluntary. 
In  the  commission  of  an  unlawful  act  not 
Unoonting  to  a  felony ;  or  in  tbe  commiaalon 
of  a  lawful  act  wbich  mlgbt  produce  death 

an  unlawful  manner,  or  without  due  cau- 
tion or  drcomspection.  Paragraph  176,  Pe- 
nal Code  of  Arlaona  1901. 

It  la. tbe  wisdom  of  divine  providence  to 
Any  men  tbe  xAUosopber'a  stone  wherewith 
to  solve  tbe  manifold  complexitieB,  and  lay 
btre  to  view  the  mysteries  of  the  mind  and 


heart  And  so  the  law  furnishes  no  psycho- 
logical test  by  which  to  determine  directly 
the  state  of  tbe  mind,  for  in  a  sense  it  Is 
unknowable.  But  tbe  law  does  give  the  cri- 
teria for  ascertaining  tbe  presence  or  ab- 
sence of  malice  in  tbe  concrete  case. 

So  malice  aforetboug^t  relates  not  merely 
to  the  state  of  the  mind  of  tbe  person  who 
unlawfully  kills  anotiier,  but  to  the  moral 
aspects  of  the  ease  as  indicated  by  all  tbe 
condlUona  and  dreumstancea  attending  and 
diaractolzlng  tbe  act  Tlia  drcumatances 
may  In  law  Justi^  or  excuse  tbe  killing,  or 
th^  may  mitigate  it  to  manslaughter.  Tbe 
law  defines  the  circumstances  under  which 
tbe  killing  of  one  person  by  another  is  Jus- 
tified, or  excused,  or  so  far  extenuated  as  to 
reduce  tbe  crime  to  manslaughter.  Such  a 
kiUing  is  without  malice  aforethought,  and 
it  most  fbllow  that  any  otb»r  unlawful  kill- 
ing of  one  person  by  another  is  a  killing  with 
malice  aforethought 

Wharton  says  that:  "Malice  In  law  dofts 
not  necessarily  mean  hate.  111  will,  or  ma- 
levolence, but  conslsta  in  any  unlawful  act 
willfully  done  without  Just  excuse  or  legal 
occasion,  to  the  injury  of  another  person. 
It  may  properly  be  said  not  to  be  a  thing  or 
^tlty,  but  rather  a  mental  state  or  condi- 
tion prompting  the  doing  of  an  overt  act 
without  legal  excuse  or  Justification,  from 
which  act  another  suffers  Injury.  Where  the 
act  la  done  with  the  delloerate  Intention  of 
doing  bodily  harm  to  another,  it  la  called 
express  malice;  otherwise  the  malice  is  In- 
ferred or  presumed  from  the  act  Evil  in- 
tent Is  legal  malice;  so,  alao,  la  gross  and 
culpable  negligence  whereby  another  suffers 
injury."  Wharton,  Crlm.  Law  (11th  Ed.)  { 
146.  And  the  author  says  it  la  proper  to 
tell  the  Jury  that  from  certain  circumstances 
— e.  g.,  the  use  of  a  deadly  weapon,  repeated 
and  severe  wounda,  threats — ^Intent  and  mal- 
ice may  be  rightly  inferred  as  inferences  o< 
fact  Wharton,  Crlm.  Ev.  (10th  Ed.)  {  73& 
Our  only  way  of  proving  malice  Is  by  In* 
ferring  It  from  circumstances.  Wharton, 
Crlm.  Law  (11th  Ed.)  |  145. 

Mr.  Bishop  says,  whether  we  regard  the 
question  of  malice  aforethought  as  of  law  or 
of  fact  it  relates  to  the  condition  of  the 
prisoner's  mind,  into  which  tbe  witnesses 
cannot  look;  therefore  it  can  never  be  the 
subject  of  direct  testimony,  but  either  the 
court  or  the  Jury  must  infer  it  as  a  pre- 
sumption from  tbe  tan^ble  facts  in  evidence. 
Bishop's  New  Criminal  Law  (8tb  Ed.)  | 
678A. 

[1]  Tbe  legal  import  of  the  term  "malice" 
extends  beyond  and  is  more  comprehensive 
than  ill  will,  hatred,  or  revenge.  It  includes 
all  states  of  tbe  mind  under  which  the  killing 
of  a  human  being  by  another  takes  place 
without  any  cause  wUcb  will,  In  law,  Justify 
or  excuse  it^  or  mitigate  the  homicide  to 
manslaughter.  And  as  malice^  in  connection 
with  tbe  crime  of  kHUng,  la  said  to  be  but 
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anotho'  name  Cor  a  certain  condltton  ot  a 
man's  heart  or  mind  and  as  no  one  can  look 
Into  tbe  heart  or  mind  of  another,  the  only 
way  to  decide  upon  this  condition  at  the 
time  of  the  killing  Is  for  the  Jury  to  deter- 
mine It  from  all  the  facts  and  drcumstances 
surrounding  the  case.  The  killing  being  ad- 
mitted or  proved  beyond  a  reasonable  doubt 
to  have  been  done  by  the  accused,  do  the 
surrounding  facts  satisfactorily  show  any 
cause  which  in  law  will  excuse  or  Justify 
the  killing,  or  which  in  law  will  mitigate  the 
UUlng  to  manslaughter?  If  any  such  cause 
ia  present  In  the  case,  there  Is  no  malice; 
othenrise  the  jury  would  be  Justifled  in  find- 
ing its  presence  in  the  case. 

Th&t  the  term  "malice  aforethought"  In 
the  definition  of  murder  Is  confusing  becomes 
obTtoiu  <m  an  examlnatloa  ot  the  lunamer^ 
aide  cases  dsallng  with  the  matter  and  tlie 
great  Tarietr  of  opinion  aanreaaed  on  the 
■abject  In  early  ttmea  by  English  ^tato- 
ry  provifidon  the  benefit  of  clergy  waa  denied 
those  who  committed  mnrder,  and  the  crime 
waa  practically  limited  to  expreea  malice  ex- 
istlnc  inior  to  and  insiAring  ttie  killing;  in 
ollifir  words,  to  a  wlllfnl,  deliberate,  and  pn- 
meditated  killing.  Thus  it  was  that  ttie  term 
aognlred  in  the  law  of  homldde  a  well-de- 
fined and  technical  meaning.  But  in  view  of 
its  historical  aspect,  and  in  the  light  of  its 
derelopm^t  by  the  interpretation  of  the 
courts  and  statutory  enactment,  and  not- 
withstanding the  ai^rored  definition  of  the 
crime  of  murder  as  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  still 
remains  by  statutory  prescription,  the  crime 
Is  not  limited  to  express  malice,  but  Includes 
Implied  malice  also.  If,  as  Mr,  Bishop  says, 
this  malice  aforethought  relates  to  the  con- 
dition of  the  prisoner's  mind  into  which  the 
witnesses  cannot  look,  and  therefore  can  nev- 
er be  the  subject  of  direct  testimony,  the  dis- 
tinction between  a  Justifiable  or  excusable 
homicide  and  the  crimes  of  murder  and  man- 
slaughter, and  between  an  unlawful  killing 
with  malice  aforethought  and  an  unlawful 
killing  without  malice,  ought  to  be  sought 
not  so  much  in  the  state  of  mind  of  the  per- 
son who  kUls  another  but  more  logically  In 
the  circomstances  attending  and  character- 
izing the  act  of  killing.  While  In  its  essence 
"malice  aforethought"  was  formerly  a  term 
having  a  technical  meaning  in  the  law,  In 
the  light  of  Its  modem  development,  and  In 
its  relaticm  to  the  crime  of  homicide,  the 
malice  aforethought  essential  to  the  crime  of 
mnrder  has  this  broad  general  meaning — the 
Intentional  killing  of  one  human  being  by  an- 
other without  legal  Justification  or  excuse, 
and  under  drcumstances  which  In  the  law 
do  not  mitigate  the  crime  to  manslau^ter. 
Such  a  killing  Is  murder. 

[2]  "If  the  homicide  Is  proved,  and  the  evl- 
drace  adduced  to  establish  it  shows  neither 
mitigation  nor  Justification,  malice  will  be 
preanmed  from  the  proof  of  the  homidde;' 


but  the  presumption  Is  a  rebuttable  on^  and 
may  be  overcome  by  evidence  of  alleviatlDn 
or  Justification.  If  the  evidence  adduced  to 
establish  the  homldde  presents  two  conflict- 
ing inferences,  one  of  malice,  and  the  other 
an  absence  of  malice,  then  It  become  a  ques- 
tion of  fact  to  be  dedded  by  the  Jury  aa  to 
which  aspect  of  the  evidence  ia  the  real 
truth  of  the  occurrence.  As  was  remarked 
by  Mr.  Wharton,  the  questtou  of  proving 
malice  is  one  of  logic,  and  not  one  of  formal 
law.  2  Wharton,  Criminal  Law.  {  S14.  Text- 
writer^  generally  deal  with  the  presumption 
of  malice  arising  from  inroof  of  the  homldde 
as  a  rule  of  evidence  rather  than  a  prlndple 
of  substantive  law.  See  Greenl.  Ev.  1  34.** 
Mann  t.  State^  124  Qa.  TOO,  6S  S.  B.  324,  4 
L.  B.  A.  (N.  S.)  934,  notei 

For  a  very  extended  and  interesting  re- 
view of  "malice  afbrethon^t^  in  the  defini- 
tion of  mnrder,  see  note  to  State  v.  HcOiilr«, 
84  Conn.  470^  80  Atl.  TBI,  in  88  H  B.  A.  CN. 
S.)  1054. 

[3]  In  tlie  case  before  the  court  the  killins 
was  itfoved  b^rond  a  doubt  to  have  been 
dcme  by  the  appelluit  with  a  deadly  wei^on. 
It  an>eara  also  that;  while  deceased  was 
peaceably  conversing  with  a  friend  on  tiie 
sidewalk,  the  aweUant  provoked  or  Invited 
the  alteroition  and  strng^  occurring  be- 
tween himself  and  tlie  deceased  by  his  in- 
sulting conduct.  Snpoadded  is  tlie  eri- 
dence  of  hostile  feelings  and  threats  on  the 
part  of  appellant  towards  the  deceased,  and 
an  e^^ression  of  enmity  Just  after  the  shoot- 
ing. Then  the  testimony  photographs  appel- 
lant calmly  folding  his  arms  across  the  bar 
of  the  saloon,  and,  as  the  stricken  man  stag- 
gered from  the  room  with  blood  streaming 
down  his  bosom,  watching  unmoved  bis  vic- 
tim till  he  fell  mortally  wounded  upon  the 
sidewalk.  Elven  with  weak  eyes  one  could 
discern  the  properUes  of  malice  here. 

Whether  the  chastisement  whldi  deceased 
administered  to  appellant  during  the  scuffle 
that  took  place  In  the  saloon — occasioned  as 
It  was  by  appdlant's  reprehensible  demeanor 
— ^furnished  any  considerable  provocation  for 
the  killing,  or  that  the  killing  was  done 
the  heat  of  blood,  or  whether  the  evidence 
adduced  shows  excuse,  Justification,  or  miti- 
gation, It  was  the  province  of  the  Jury  to  de- 
termine under  the  facts  as  here  presented. 

The  most  that  can  be  said  for  appellant  Is 
that  the  evidence  presents  two  conflicting  in- 
ferences,  one  of  malice,  and  the  other  an  ab- 
sence of  malice;  but  It  was  for  the  Jury  to 
say  In  which  aspect  of  the  evidence  the  real 
truth  of  the  occurrence  lay. 

[4]  No  complaint  la  made  that  the  Jury 
were  not  fully  advised  by  appro[»iate  in- 
structions as  to  the  law  governing  their  duty 
in  respect  to  the  presence  or  absence  of  mal- 
ice aforethought  in  the  case.  The  question 
ot  malice  having  been  determined  by  the  Ju- 
ry, whose  solemn  dnty  it  was  to  ascertain  its 
presence^  or  the  want  of  it,  and  there  being 
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safDdent  competent  evidence  to  support  tbe 
rerdict.  we  cannot  Interfen. 

Affirmed. 

GDNMINOHAM  and  BOSS,  11^  concor. 


obowkllt.  statu 

(Sapieme  Coart  of  Arizona.    Not.  18,  191S.) 

1.  iNDICTMgNT  AND   IlTTOKKATIOH  (|  125*)— 
DUPLICITT. 

An  indictment  cbargliic  mere  lliu  me  ol- 
fenae  is  bad  for  dnplicity. 

[Ed.  Note. — For  othfir  cases,  tet  Indictment 
utd  Information,  Cent  Dig.  1$  334-400;  Dee. 
Die.  i  126.*1 

2.  Ckhohal  Law  a  Etideitcb— Evi- 

DBHGB  or  OTHXK  CaiMm— ADUIBSIBILmT. 
In  a  proaecucion  for  homicide,  accused  not 
ttSTliif  himself  lulled  decedent,  that  being  hj  a 
tliird  person,  evidence  that  the  third  person 
ifaortlT  before  had  aasanlted  another  man  at  the 
direcaon  of  aocosed  was  not  admlsrible,  where 
it  did  not  appear  that  tbe  killing  was  in  anj 
way  connected  with  tbe  assault  in  question ;  evi- 
dence of  other  crimes  being  admissible  omj  to 
■how  motive,  intent,  absence  of  mistake^  a  oom- 
aun  sdieme,  or  the  identitr  of  tba  peraon  diarf- 
fld  with  the  crime. 

[Ed.  Note.— For  other  casee,  see  CMoiiual 

Uw,  Cent.  Dig.  H  S22-824;  Dec,  Dig.  S  369.*] 
8.  OannvAL  Law  (|  424*)— Bvidxitck— Dbo- 

luahons  of  Go-Conspiratob. 

While  the  declarations  of  one  eo-eonsplia- 
tor  are  admissible  in  evidence  against  another, 
when  made  in  fartherance  of  the  conspiracy, 
yet  declarations  made  after  the  object  of  the 
conspiracy  is  acctnnpliahed  are  not  adminible, 
especiallyin  view  of  the  taet  that  Pen.  Code 
1901,  I  v25,  allows  persons  charged  as  prlnci- 
pals  in  the  same  crime  to  have  separate  trials. 

(Ed.  Note.— For  other  cases,  see  Criminal 
I^^^OenL  Dls.  H  1002-1010;   Dec.  DIs.  8 

4.  CsniiNAL  Law  (i  424*) — Bvidkkcs— Acts 

or  CO-CONSPIRATOB. 

The  acts  of  one  oo-consplrator,  performed 
titer  the  object  of  the  conspiracy  has  been  ef- 
fected, are  inadmisaible  against  another. 

[Ed.  Note.— For  -  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  1002-1010;  D«c  Dig.  8 

i.  CBnnnai.  Lair  d  448*)— Etidxno— Anuis- 

BIBJUT7. 

In  a  prosecntion  for  homicide,  where  it 
wu  claimed  that  a(»:used  had  another  kill  de- 
<»ased,  evidence  that  accused's  wife  warned  the 
wife  of  deceased  to  look  out  for  her  husband,  and 
that  there  was  going  to  be  trouble,  is  Inadmis- 
aible,  being  the  eondosion  of  accnsed's  wife, 
tod  not  a  statement  of  the  facta  on  which  the 
witoew  baaed  her  cMicInslon. 

[Ed.  Note.— For  other  cases,  lee  Orlmloal 
Uw,  Cent  Dig.  $|  1035-1039,  1041-1048.  1045, 
1048-1051;  DecIMg.  S  448.*] 
0.  CBnaiVAi.  Law  (|  417*)— E}TXDnio>— Adiob- 

SIBILITT— DeOUBATIONS. 

Id  a  prosecution  for  homicide,  evidence  of 
a  warning  given  by  accused's  wife  to  the  wife  of 
deceased  is  inadmisBible;  Uie  statement  being 
made  in  the  absenos  and  out  of  the  hearing  of  ac- 
cDsed. 

[Sd.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  SS  950-067 ;  Dec.  Dig.  {  417.*] 
T.  WnNEsasa  (8  398*)— Cboss -Examination— 

lUPXAOHUENT. 

In  a  prosecution  for  homidde,  where  the 
state  asked  aocoaed's  wife  if  she  did  not  warn 


the  wife  of  deceased  to  took  oat  tor  her  hnsband, 
and  that  there  was  gidng  to  be  trouble,  the  mat- 
ter being  a  collateral  on*  and  not  properly  ad- 
missible, tbe  state  is  bound  by  the  witness'  ao- 
awer  and  cannot  impeadi  It 

[Ed.  Note.— For  other  caara,  see  Wltnens^ 
Cent.  Dig.  1267,  1274,  127S;  Dae:  Dig.  i 
898.*]  •       ^  • 

8.  Obiunal  Law  <M  SOS^Pv^xnanovB. 

The  presumption  of  innocence  extends  to 
all  persons  accused  of  crimes  and  la  not  with- 
drawn during  the  trial,  however  strong  the  evi- 
dence against  him  may  be. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  781 ;  Dec  Dig.  80a*]  . 

i4>peal  from  Superior  Gonrt;  Pinal  County; 
3.  E.  O'Connor,  Judge. 

W.  J.  Crowell  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.  Reversed 
and  remanded. 

Baker  A  Baker  and  Benton  Dick,  all  of 
Phoenix,  for  appellant  O.  P.  Bnllard,  Atty. 
Oen.,  Le^  G.  Hardy,  Asst  Atty.  Gen.,  and 
Hayea  &  Lan^,  of  Ftuuilz,  for  the  Btata. 

ROSS,  J.  an>eUant  and  oat  Frank 

Nort  were  Jointly  indicted  for  the  mnrder  of 
WjOllam  Dobaon.  Upoa  a  separate  trial  ap- 
pelant was  convicted  of  second  degree  mur- 
der. From  the  Judgment  of  conviction  and 
order  overmllng  Us  motion  for  a  new  trial 
he  appeals. 

Dobson  came  to  his  death  from  a  gunshot 
wound  inflicted  by  Nort  Appellant  at  tbe 
time  the  fatal  ahot  was  fired  was  not  present 
bat  was  in  his  place  of  business  some  76  or 
80  feet  away. 

While  the  appellant  and  Nort  were  joint- 
ly indicted  as  principals,  the  case  was  tried 
by  the  prosecution  on  the  theory  that  Nort 
inflicted  the  fatal  wound  upon  tbe  solicita- 
tion, command,  and  under  the  influence  of 
the  appellant  Our  statutes  have  abrogated 
the  distinction  of  principal  and  accessories 
before  the  fact  in  felony  cases,  and  all  per- 
sons concerned  In  tbe  commission  of  a  felony 
are  now  prosecuted,  tried,  and  punished  as 
principals  (Penal  Code,  8  846;  Trimble  v. 
Territory,  8  Ariz.  2S1,  71  Pac.  934),  yet  Nort 
may  be  described  as  the  principal  and  appel- 
lant as  accessory,  as  tbose  words  were  for- 
merly used,  to  convey  tbe  relation,  it  Is 
claimed,  they  sustain  to  each  other.  The 
case  was  defended  upon  the  theory  that  ap- 
pellant was  not  ooQcerned  In  Uie  commission 
of  the  offense  charged. 

Tbe  appellant's  assignments  of  error  all  go 
to  the  admission  of  evidence  over  his  objec- 
tions. These  asslgnxnents  we  group  as  fol- 
lows and  shall  consider  them  in  their  order : 

(1)  The  court  erred  in  permitting  a  witness 
for  the  prosecution  to  testify  on  his  chief 
examination  to  an  assault  made  by  Nort 
upon  one  Swearingtou  two  or  three  hours  be- 
fore he  shot  Dobson. 

(2)  The  court  erred  in  permitting  witness- 
es Gonraud  and  Sinnott,  for  the  prosecution, 
to  testify  in  rebuttal  that  after  the  fatal 
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shooting  and  while  appelUmt  was  absent, 
Nort  told  them  that  appellant  "pinned  the 
badge  on  him,  handed  Mm  the  gun,  and  told 
him  to  go  ahead."   Assignments  4  and  6. 

(3)  The  court  erred  In  permitting  witnesses 
to  testify  to  statements  and  declarations  of 
Nort  after  the  shooting,  In  the  absence  of  ap- 
pellant, concerning  his  conduct  In'  connectioii 
with  the  killing.  Assignments  2,  8,  6,  and  7. 

(4)  The  court  erred  In  permitting  witnesses 
to  testify  to  the  actions  and  conduct  of  Nort 
after  the  shooting  while  on  appellant's  prem- 
ises. Assignments  8,  0, 10,  11,  and  12, 

(5)  The  court  erred  In  permitting  defend- 
ant's witness  Mrs.  Crowell  to  be  cross-exam- 
ined, over  objection,  as  to  what  she  said  to 
Mrs.  Dobson  about  looking  after  ber  hus- 
band; that  there  was  going  to  be  trouble— 
and  in  permitting  the  prosecution  to  rebut 
Mrs.  CroweU'B  testimony  on  this  p<dnt.  As- 
signments 18  and  14. 

The  first  evidence  offered  by  ibfi  prosecu- 
tion was  tha^  some  two  or  tbree  hoars  be- 
fore Nort  shot  Dobson,  one  Swearlngton  en- 
tered appellant's  place  of  bvudneaa  and  asked 
to  purchase  some  bay  from  appelant  After 
parleying  for  a  moment  vitb  appelant,  the 
witness  says :  "Bert  Swearington  asked  Mr. 
Crowell  if  he  kept  a  fighting  man  around 
there,  and  Crowell  sa^  *Tou  bet  your  life 
I  do,'  and  took  this  fallow  Bert  and  poshed 
blm  away  from  the  bar,  •  •  •  and  he 
says  to  Frank  Nort:  'Frank,  go  get  on  him; 
put  blm  down'— «nd  Frank  Mort  immediately 
turned  around  to  Bert  Swearington  and 
punched  him  and  knocked  him  down."  This 
evidence  was  objected  to  as  being  incompe- 
tent and  irrelevant,  and  as  tending  to  prove 
a  different  isBue  from  that  presented  In  the 
indictment 

[1.2]  Under  oar  system  of  criminal  pro- 
cedure an  indictment  charging  more  than 
one  offense  is  bad  for  duplicity.  The  pleader 
is  required  to  reduce  the  Issue  as  to  the 
guilt  of  accused  to  one  offense  and  one  only. 
It  logically  follows  that  the  evidence  should 
be  confined  to  that  Issue.  Indeed  the  "gen- 
eral rule  is  that  evidence  of  offenses  other 
than  that  for  which  the  defendant  Is  on 
trial  cannot  be  Introduced.  Kinchelow  t. 
Stiite,  5  Humph.  (Tenn.)  10.  But  there  are 
well-established  exceptions.  Peek  v.  State,  2 
Humph.  (Tenn.)  78;  Defrese  v.  State,  3  Helsk. 
(Tenn.)  53,  8  Am.  Rep.  1;  Williams  v.  State,  8 
Humph.  (Tenn.)  585;  Brltt  v.  State,  9  Humph. 
(Tenn.)  31;  Cole  v.  State,  6  Baxt  (Tenn.) 
239;  Dobson  v.  State,  5  Lea  (Tenu.)  273; 
Mynatt  V.  State,  8  Lea  (Tenn.)  47;  Murphy 
y.  State,  9  Lea  (Tenn.)  377;  Links  v.  State, 
13  Lea  (Tenn.)  710,  711;  Foute  v.  State,  15 
Lea  (Tenn.)  712;  Hafferty  v.  State,  91  Tenn. 
655,  664,  16  S.  W.  728.  The  principle  Is 
that  no  evidence  is  competent  which  is  not 
of  a  character  to  throw  light  on  the  issue, 
and*  It  is  usually  true  that  proof  of  other 
crimes  committed  will  not  reflect  any  Ilgbt 
upon  the  fecial  crime  wltb  vblch  the 


defendant  stands  chafed.**  Sykes  t.  Stat^ 
112  Tenn.  672. 82  8.  W.  180^  lOS  Am.  St  Bap- 
972. 

As  exceptions  to  the  general  rule,  evidence 
of  other  crimes,  it  Is  said.  Is  competent  to 
prove  the  specific  crime  charged  when  it 
tends  to  establish:  (1)  Motive,  e.  g.,  the  com- 
mission of  one  crime  to  suppress  evidence  of 
another  crime.  State  t.  K^t,  S  N.  D.  510, 
67  N.  W.  1052,  85  L.  R.  A.  61B.  (2)  Intent,  e. 
g.,  in  embezzlement  cases.  Lang  v.  State,  97 
Ala.  41,  12  South.  183.  Forgery.  People  v. 
Bird,  124  Cal.  32,  66  Pac.  639.  (3)  The  ab- 
sence of  mistake  or  accident^  e.  g.,  passing 
counterfeit  coin  or  bilL  Commonwealth  v. 
Jackson,  132  Mass.  16.  Beceirlng  stolen 
property.  Commonwealth  v.  Johnson,  133 
Pa.  293,  19  Atl.  402.  (4)  A  common  scheme 
or  plan  embracing  the  commission  of  two  or 
more  crimes  so  related  to  each  other  tluit 
proof  of  one  tends  to  estaUlsh  the  others,  e. 
g..  a  general  agreement  to  rob,  and  to  shoot 
if  resisted;  other  robberies  committed  in  the 
general  plan  or  scheme  may  be  shown  on  a 
trial  for  murder  committed  In  an  attempt  to 
rob.  State  t.  Lee,  91  Iowa,  499,  00  N.  W. 
119.  On  a  trial  for  murdar  as  a  result  of  a 
conspiracyt  other  crimes  prior  to  tiie  murder. 
If  committed  In  carrying  ont  0te  milawful 
sch^e,  may  be  shown.  Slate  t.  McGahUi, 
72  Iowa,  Ul«  SO  N.  W.  663,  88  K  W.  599. 
(5)  The  identity  of  the  person  charged  with 
the  commission  of  the  etlme  on  trial,  e.*  g., 
that  the  defendant  charged  with  murder 
used  stolen  tools  to  eatsi  house  and  shot  the 
victim  with  a  pistol  stolen  from  another 
housei  Eeople  t.  Bogers,  71  Cal.  666,  12> 
Pac  679.  See  note  to  Sykes  t.  State,  105 
Am.  St  Bep.  976,  tax  a  full  and  comprehen- 
sive discussion  of  the  qu«rtions. 

Now,  the  trouble  with  Swearington  does 
not  tend  to  show  or  afford  any  cause  or  mo- 
tive on  the  part  of  appellant  to  kill  Dobson, 
nor  intent  or  mistake,  for  It  was  not  he  who 
fired  the  fatal  shot,  nor  could  it  be  for  idon- 
tlflcation  as  that  was  unijuestioned.  It  is 
suggested  by  the  prosecution  that  it  was  a 
part  of  a  "common  scheme  or  plan."  The 
argument  is  that  the  evidence,  showing  as  it 
does  that  Nort  in  committing  the  assault  on 
Swearington  by  direction  of  appellant  would 
have  a  tendency  to  show  that  Nort  was  the 
tool  or  Instrument  of  appellant,  and,  upon 
the  hypothesis  that  Nort  obeyed  appellant 
In  the  one  instance,  he  was  acting  under  ap- 
pellant's Infiuence  when  he  sought  Dobson 
and  shot  him.  In  other  words,  the  appel- 
lant having  been  identified  as  participating 
with  Nort  in  an  assault  upon  Swearington, 
was  likewise  partlceps  crimlnis  to  the  shoot- 
ing of  Dobson.  However  ingenious  this  ar- 
gument may  seem,  we  think  it  falls  to  show 
or  tends  to  show  a  common  scheme,  plan,  or 
system  contemplating  or  embracing  the  com- 
mission of  the  two  offenses  of  (1)  assault  oa 
Swearington  and  (2)  the  killing  of  Dobson. 
If  Dobson  had  taken  iqt  Swearlngton's  trou- 


Digitized  by 


Google 


Aril.) 


CBOWSLL  T.  STATE 


281 


ble  and  made  tt  Ua,  and  Ow  two  offenaea 
bad  been  tbva  linked  tosetlier.  It  mlsbt  be 
tbe  erldoce  wonld  be  admlaalbte.  Bnt  DoN 
Ron  was  In  no  way  concerned  in  tbat  trouble 
«8  a  partisan  or  oQwrwiae.  Tba  shooting  of 
Dobson  later  In  tbe  day  la  not  shown  to  be 
related  to  or  connected  with  tbA  Sweartng* 
ton  txonbla  The  only  etteet  of  andi  evidence 
vas  to  Impresa  the  ndnda  of  ttie  Jury  tbat 
Kort  was  a  qnarrelsonier  vidocis  peraon, 
and,  being  an  employe  of  appellant,  the  lat- 
ter was  measurably  responsible  for  hlB  wa- 
dact,  whatever  It  nd^t  be.  The  rale  of 
agency  In  dTll  actions,  InvolTlng  property 
rights  only,  has  its  Umltatiotts.  Snrdy  the 
role  should  be  more  strictly  bounded  wboi 
the  life  or  liberty  of  tbe  citizen  Is  at  stake. 

In  Farris  t.  People.  129  111.  521,  21  N.  B. 
821,  4  L.  R.  A.  582,  16  Am.  St  Rep.  288,  It 
is  said:  "The  general  rule  that  evidence  of 
a  distinct,  substantive  offenee  cannot  be  ad- 
mitted in  support  of  another  offense  la  laid 
down  by  all  the  authorities.  It  is,  in  fiu^ 
but  the  reiteration  of  the  still  more  general 
rule  that  In  all  cases,  dvll  or  criminal,  the 
evidence  must  be  confined  to  the  point  In 
Issue,  it  being  said,  however,  by  authors  on 
the  criminal  law,  that  in  criminal  cases  the 
necessity  is  even  stronger  than  In  civil  cas- 
es of  strictly  enforcing  the  rule ;  for  where 
a  prisoner  Is  charged  with  an  offense,  it  is 
of  the  utmost  Importance  to  blm  that  the 
facts  laid  before  the  Jury  should  consist  ex- 
clnaively  of  the  transaction  which  forms  the 
nbject  of  the  Indictment  and  matters  relat- 
ing thereto,  which  alone  be  can  be  expected 
to  come  prepared  to  answer.  3  Russell, 
Crimes  (5th  Ed.)  868;  1  Roscoe,  Crim.  Ev. 
^b  Ed.)  92.  "No  fact  which,  on  principles 
of  soand  logic,  does  not  sustain  or  impeach 
a  pertinent  hypothesis  is  relevant,  and  no 
sodi  fact,  therefore,  unless  otborwlae  pro- 
Tlded  by  some  positive  presCTiptton  of  law, 
Bbonld  be  admitted  as  evidence  on  a  triaL 
Tbe  reason  of  this  rule  is  obvious.  To  admit 
erldence  of  such  collateral  facts  would  be 
to  oppress  the  party  implicated,  by  trying 
Um  on  ft  case  for  inreparlng  whidi  he  has 
bad  no  notkse,  and  aometlmea  by  prejudicing 
the  ]ni7  agabist  him.  *  *  *  To  sustain 
tbe  introduction  of  such  facts,  they  must  be 
in  some  way  capable,  as  wlU  presoitly  be 
seen  more  fully,  of  bdng  broi^t  Into  a  com- 
mon sTstem  with  that  under  trial'  Whart 
Cr.  Er.  i  201"  People  v.  Doty,  176  K.  "X. 
164,  67  N.  B.  808;  Shaflner  r.  Oom.,  72  Fft. 

18  Am.  Rep.  649;  Towne  v.  People,  89 
IlL  Ai9w  258.  In  the  latter  caae  It  waa  aald: 
**  •  •  Zet  they  are  aU  In  snbatantUU 
aooord  ,iipon  the  proposition  tbat  unleaa 
tbere  be  aome  apparent  logical  connection 
between  the  two  oflfenses,  either  by  reason 
(tf  both  being  of  tbe  res  gestie,  or  both  being 
part  of  one  vpatem,  at  the  one  tending  to 
ibow  a  fldoiter  in  the  other,  the  g^ieral  rule 
tanam,  and  the  exoqptlon  to  it  doea  not 
apply."  We  ttalak  tbe  trouble  with  Swear' 


tngton  waa  uttrcHated  to  ottenae  Udd  In  the 
Indictment,  and  tliat  tbe  court  erred  In 
admitting  evidence  of  It 

[S]  TbB  errors  complained  of  in  ptdnts  2 
and  8  are  of  the  same  general  natnre,  and 
will  be  treated  of  together.  These  assign- 
ments all  pertain  to  stat»ients  and  declara- 
tions made  by  the  codefendant,  Nort,  In  the 
absence  of  appelant,  after  tbe  shooting  of 
Dobson  by  Mort  Some  of  the  statements 
made  by  Nort  and  admitted  were:  "He  told 
me  that  he  went  over  to  Dobson's  place  to 
get  a  'swatter*  and  met  Dobson,  and  that 
Dobson  reached  over  to  pull  off  tbe  budge, 
and  that  be  shot  Dobson,  firing  the  first 
shot"  "Nort  said  If  we  (the  ofiicers)  would 
take  off  the  handcuffs  and  give  Mm  a  gun,  he 
would  do  It  yet"  (meaning  he  would  finish 
kiUing  Dobson).  "I  vrish  I  bad  killed  the 
son  of  a  bitch  (Dobson).  If  you  will  take 
them  (handcuffs)  off  I  will  finish  the  Job. 
If  I  had  my  thirty-thirty  over  at  the  saloon 
I  would  get  some  of  you  fellows."  In  rebut- 
tal: "Q,  Mr.  Oouraud.  you  heard  statements 
testified  on  direct  examination,  statements 
made  by  Nort  with  regard  to  this  shooting? 
A.  Tes,  sir.  Q.  WhUe  on  the  way  from  Red 
Bock  to  Florence?  A.  Yes,  sir.  Q.  Did  yon 
hear  any  statements  made  by  Nort  or  con- 
fessions by  Nort  on  the  way  over  as  to  vfhere 
he  got  the  star  and  revolver?  A.  Yea,  sir; 
I  did.  Q.  What  did  be  say?  A.  Why,  he 
made  the  remark  that  Mr.  Growell  pinned 
the  badge  on  him,  and  he  said  at  the  time 
he  didn't  want  it,  and  threw  it  off,  but  Mr. 
Crowell  replnned  the  badge  upon  his  breast. 
Q.  Did  he  make  any  statement  as  to  the 
gun?  A.  He  admitted  that  he  received  the 
gun  from  Mr.  Crowell."  Concerning  the 
same  conversation  by  Nort,  Slnnott,  a  deputy 
sheriff,  testified:  "I  asked  him  (Nort)  how 
he  got  the  badge  and  the  gun,  and  he  aald 
tliat  Crowell  pinned  tbe  badge  on  him,  and 
that  be  knocked  It  off  once,  and  said  he- 
didn't  want  it,  and  Crowell  pinned  It  on  the 
second  time,  and  also  handed  him  tbe  gun 
and  told  him  to  go  ahead."  It  la  the  conteu< 
tion  of  the  prosecution  that;  in  the  separate 
trial  of  appellant,  aU  these  statonente  and 
declarationa  of  Nort  wm  competent  evi- 
dence against  Crowell  upon  the  theory  of  a 
conspiracy  between  appellant  and  Kort  to 
mutd€v  Dobstm.  Granting  that  a  conspiracy 
existed  between  them  to  teke  Dobson's  life, 
and  tbat  It  had  been  estebllsbed  by  satis- 
factory e^dence,  still,  since  these  admis- 
sioua  and  declarationa  by  Nort  were  made 
after  Qie  shooting  of  Dobson,  in  tbe  absence 
of  appellaut,  they  were  not  competent  evi- 
dence against  the  appellant 

"The  principle  on  which  the  acta  and  dec- 
larationa of  one  conspirator  are  admitted  In 
evidence  gainst  the  other  conspirators  is 
that,  by  tbe  act  of  conspiring  or  confederat- 
ing together,  Uie  conspirators  have  Joint- 
ly assumed  to  themselves  as  a  body  the  at- 
tribute of  individuality  ao  far  aa  constitutes 
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the  proaeenUon  of  the  conunon  design,  thus 
raidering  whatever  is  said  or  done  by  any 
cmelntartheranceof  that  design  a  part  <tf  the 
res  gesta  and  the  act  of  alL  And  It  is  set- 
tled that  when  a  conspiracy  la  once  estaUlsh* 
ed,  ontll  the  object  is  attained  every  act  and 
declaration  of  one  conspirator  In  pursuance 
of  the  ozlgtnal  concerted  plan,  and  In  furth- 
erance of  the  common  objed^  even  in  the  ab- 
sence of  the  others,  Is  in  oontempl&tloii  of 
law  the  act  and  declaratltm  of  all,  and  Is 
therefore  original  evidence  against  eadb." 
Roberts  v.  Kendall,  8  Ind.  App.  889,  29  N.  BL 
487;  Wharton,  Or.  Dv^  vol.  2  (10th  Ed.)  S  €98. 

The  reason  for  the  rule  of  evidence  here 
enunciated  ceases  to  exist  after  the  con* 
summation  of  the  object  of  the  conspiracy. 
That  being  accomplished,  the  confederating 
body  Is  dissolved  or  ceases  to  have  existence. 
Its  purpose  having  been  achieved,  any  state- 
ments or  declarations  of  one  of  the  members 
of  past  events  or  occurrences  are  admissible 
only  against  such  member.  State  v.  Mist,  66 
Wash.  56,  60,  118  Pac.  020 ;  State  v.  Beebe, 
66  Wasti  468,  120  Pac  122. 

In  People  v.  Ayhens,  16  Gal.  App.  618,  117 
Pac.  780,  the  police  office  who  made  the  ar- 
rest of  a  co-conapirator  testified  as  to  his 
declarations  and  the  court  said:  "The  fact 
that  Miller  was  either  a  co-consplrator  or 
an  admitted  accomplice  does  not  take  his 
decla'Tatlons,  made  when  the  crime  or  alleg- 
ed conspiracy  was  a  thing  of  the  past,  out  of 
the  category  of  hearsay  evidence,  nor  en- 
title them  to  any  greater  consideration  tlian 
that  accorded  to  the  statements  of  an  in- 
nocent and  dlsint«'ested  third  persoa" 

In  State  v.  EngUsh,  14  Mont.  300,  36  Pac. 
815,  the  trial  court  had  permitted  the  prose- 
cution to  prove  the  statements  of  an  ac- 
complice, made  after  the  crime  charged  had 
been  committed,  and  the  court  said:  "It  is 
clear  from  the  tratlmony  that  these  confes- 
sions were  not  made  In  the  presence  of  de- 
fendant, nor  were  they  made  during  the 
pendency  of  the  commission  of  the  larceny, 
nor  in  its  furtherance,  nor  were  tbey  part  of 
the  res  gestfe.  They  were  simply  narrations 
by  De  Witt,  after  tbe  larceny  was  completed, 
of  the  events  which  were  past  and  ac- 
complished. Under  sucb  circumstances  the 
confessions  of  an  accomplice,  or  of  one  of 
two  persons  charged  with  a  crime,  can  be 
used  as  against  the  oonfeaaing  person  only. 
Xn  the  case  at  bar  they  were  used  as  against 
the  other  person  only.  This  was  error.  This 
is  elementary,  and  ancient  and  modern  law ; 
and  it  is  just" 

Andrews,  J.,  In  People  v.  HcQaade,  110  N. 
T.  284,  at  page  307,  18  N.  E.  156,  at  page'166 
a  li^  B.  A.  273),  reading,  said:  <••  •  * 
Only  the  acts  and  declarations  of  a  co-con- 
spirator, done  in  furtherance  and  execution 
of  tbe  common  design,  are  admissible  against 
one  of  the  conspirators  on  trial  for  the  com- 
mon offense,  and  that,  when  the  oonq>iracy 
is  at  an  end,  and  the  purposes  of  the  con- 


tifitnej  have  tieen  fully  mcoompliahed,  «r  Uie 
cmispiracy  has  been  abandcmed,  no  anbae- 
auent  act  or  declaration  of  me  of  Qm  caa- 
qArators .  Is  i^mlsslble  i^alntt  another.** 

In  State  r.  Bogu^  B2  Kan.  7^  8S^  84  Pac 
410,  411,  the  court  said:  "Tlw  admlsdon  ct 
the  dechiratl<ms  of  Dr.  Kldd  before  the  cor^ 
oner's  Jury,  in  tike  absenoe  of  the  d^ttidant, 
was  error.  Whatevw  might  be  said  in  faror 
of  Uie  admlasibUity  of  such  testimony  mider 
the  oommonrlaw  practice^  wliere  one  is  indif^ 
ed  as  principal  and  another  as  acoessiny,  in 
this  stat^  Where  accessories  beCore  tbe  fiact 
are  <^reed  and  tried  as  princU>als,  and 
where  d^endants  an '  permitted  to  tesU^ 
In  their  own  b^al^  we  think  the  reason,  if 
any  there  migbt  be^  for  the  admission  ot 
such  testimony  fails.  We,  of  course,  are  not 
here  considering  declarations  of  co-conspira- 
tors, or  of  pers<»is  engaged  in  a  common 
criminal  entoi^ise  before  or  during  the 
perpetratiw  of  fhetr  crime,  but  declarations 
of  one  of  two  defendants,  Jointly  diarged 
as  principals,  made  long  after  the  offense,  if 
any  was  consummated.  We  are  clearly  of 
the  opinion  that  the  testimony  was  Inadmis- 
sible. 1  Whar.  Grim.  Law  (8th  Ed.)  |  237; 
Ogden  V.  State,  12  Wis.  632  [78  Am.  Dec. 
764]."  People  v.  Oldham.  Ill  CJal.  648,  44 
Pac.  312;  12  Oyc.  439;  Wharton,  Orlm.  Ev. 
(10th  Ed.)  609,  700. 

The  respondent  cites  the  case  of  State  v. 
Mann,  89  Wash.  144,  81  Pac.  661,  apparently 
holding  a  contrary  view,  but  an  examination 
of  that  case  discloses  that  the  court  followed 
the  common-law  rule,  with  its  distinctions 
of  principal  and  accessory  before  tl\e  fiict, 
and  the  cases  dted  in  snppwt  of  that  view 
are  from  states  in  whidi  the  distinction  baa 
not  been  abrogated. 

In  State  v.  Nist,  66  Wash.  56,  118  Pa& 
920.  Ann.  Gas.  1913C,  427,  the  Mann  Case 
was  distinguished,  and  among  other  things 
the  court  said:  "In  the  case  dted  (Maun 
Case),  the  husband  was  charged  as  an  ac- 
cessory before  the  fact,  and  it  was  necessary 
for  the  state,  in  order  to  convict  the  acces- 
sory, to  show  the  guilt  of  the  principal. 
Hence,  on  that  branch  of  the  ca8e,<the  state 
was  at  liberty  to  resort  to  any  evidence  that 
would  bave  been  admissible  had  the' princi- 
pal herself  been  on  trIaL"  See,  also,  State 
V.  Beebe,  66  Wash.  463,  120  Pac.  122.  In 
the  Nlst  and  Beebe  Cases,  as  in  tlie  case  at 
bar,  the  def^dants  woe  Jointly  indicted 
with  others  as  principals.  In  the  Nist  Case 
the  conrt  said:  "De<ilaration«  made  after 
the  considracy  has  ceased  to  exist,  and  which 
are  thus  but  namtlTes  of  past  events,  are 
admissible  only  against  those  firom  whom 
t^iey  proceed;  tl^  are  not  recdvable  aa 
evidence  against  a  fMlow  conspirator.*' 

Appellant  and  Nort  were  indicted  Jointly 
as  prindKtals.  Undra  the  law  appellant  was 
entitled  as  a  matter  <tf  i^t  to  a  separata 
triaL  Penal  Code  of  1901,  1  025.  If  tbe 
extrajudicial  atatemraits  and  dedaratlons  of 
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bis  codefendast  are  to  tw  naed  as  evidence 
against  Um,  lie  would  be  ihorn  of  tbe  bene- 
fits of  a  Borate  trlaL 

[4]  Tbe  court  permitted  several  witnesses 
to  teeter  tbat  after  Nort  had  shot  Dobson  be 
returned  to  appellant's  boose,  and  was  seoi 
on  tbe  upper  porch  of  bis  premises,  waving 
Us  plstiol  In  a  threatening  manner  and  point- 
Ing  at  Dobsim's  place,  walking  to  and  fro  tbe 
wbUe.  The  acts  of  a  codefendant  or  co-con- 
spirator are  In  the  same  category  as  bis 
declaration^  and  tbfilr  competency  Is  tested 
by  the  same  rules  of  ertdenca  See  authori- 
ties dted  abov& 

Tbe  conduct  of  Nort  was  contemptible  and 
brutal,  and,  so  tar  as  he  Is  concerned,  paint- 
ed him  as  a  remorseless  and  Tldons  crlmi- 
□aL  We  think  it  would  be  a  dangeroos  rule 
of  eridence  to  hold  that  the  appellant  was 
responsible  for  his  sinister  demonstrations, 
or  that  his  conduct  reflected  the  appellant's 
state  of  mind,  or  tended  to  show  complicity 
in  tbe  crime. 

[S]  The  wife  of  appellant  teetifled  for  the 
defoise.  On  her  cross-examination  the  pros- 
ecution asked  her  tbe  question,  "Didn't  you 
tell  Mrs.  Dobson,  about  20  minutes  before 
this  shooting  occurred,  to  look  out  for  her 
busband;  there  was  going  to  be  trouhle?**^ 
The  witness  answered,  "No,  sir."  A  motion 
was  made  to  strike  the  answer  on  tbe  ground 
tbat  It  was  incompetent,  Irrelevant,  and  Im- 
material and  not  proper  cross-examination. 
Tbe  prosecution  admits  that  the  question 
was  not  asked  as  a  part  of  the  cross-exam- 
ination. The  purpose  of  tbe  question  was 
therefore  to  lay  the  foundation  for  impeach- 
menL  The  fact  sought  to  be  proved  by  tbe 
qnesdon.  even  If  true,  fails  to  disclose  the 
parties  contemplating  trouble.  There  is  no 
Intlmatlott  that  appellant  was  concerned  In 
it  Even  tbougb  tbe  witness  made  the  state- 
ment and  trouble  actually  occurred  accord- 
ing to  her  warning,  tbe  trouble  was  between 
Nort  and  Dobson.  Sucb  evidence  would  not 
bave  been  competent  in  the  trial  of  the  case 
in  ditef  as  against  appellant,  because  it  was 
tbe  eoncInslfHi  ot  Mrs.  Orowell*  and  not  tbe 
statement  of  the  facts  from  which  the  con- 
ehision  was  drawn. 

[1,7]  Again,  the  stat«nent  was  made  In 
flK  absence  and  out  of  the  bearing  of  appel* 
lant  and  therefore  was  not  binding  upon  him. 
Tbt  siriiject-niatter  of  the  qnestlon  was  col- 
Itteral,  and  the  prosecution  was  bound  by 
Uw  answer.  Wharton,  Orim.  Siv.  |  484;  Peo- 
ple V.  Webb,  70  Cal.  120,  U  Paa  S09. 

However,  the  prosecution,  over  objection, 
was  permitted  to  contradict  Mrs.  drowelL 
Tbis  was  error.  People  v.  Webt^'sniwa ;  Peo- 
ple V.  Dye,  76  Oal.  108,  16  Pac  037;  Drls- 
WU  T.  People,  47  Mich.  4X3,  U  N.  W.  221; 
State  T.  Haynes,  7  N.  D.  70,  72  N.  W.  923; 
Wharton,  Crlm.  Bv.  |  484. 

It  Is  deeply  r^rettable  that  prosecuting  of- 
Beers  in  their  seal  to  secure  convictions  so 
<^  Insist  npon  tbe  introduction  of  illegal 


evidence,  and  tbat  tbe  conrts  .In  tbe  hurry  and 
heat  of  the  trial  permit  such  evidence,  wben 
sudi  errors  In  most  cases  could  be  avoided 
upon  reflection  and  Investigation  of  the  an- 
thoritiea 

[I]  "We  are  quite  clear  that  error*  have 
been  committed  by  the  admission  of  evidence 
in  this  case,  at  war  with  the  well-settled  law 
on  the  subject  That  law  must  protect  all 
who  come  within  its  sphere,  whether  the 
person  who  Invokes  its  protection  seems  to  be 
sorely  pressed  by  tbe  weight  of  the  Inculpa- 
tory evidence  in  the  case  or  not  It  cannot 
alter,  for  the  purpose  of  securing  the  con- 
viction of  one  who  may  be  called  or  regard- 
ed as  a  great  criminal,  and  yet  be  invoked 
for  tbe  purpose  of  sheltering  an  Innocent 
man.  In  the  eye  of  tbe  law  all  are  inno- 
cent until  ^nvlcted  In  accordance  with  the 
forms  of  law  and  by  a  close  adherence  to  Its 
rules."  Opinion  of  Justice-  Peckham  In  Peo- 
ple V.  Sharp,  107  N.  T.  427,  14  N.  EL  819,  1 
Am.  St  Hep.  8B1.  886. 

The  jndgment  of  the  trial  court  is  reversed, 
and  the  case  remaned  for  new  triaL 

FRANKLIN,  O.  J.,  concurs. 

ODNNINGHAM,  X  {concurring).  I  concur 
in  tbe  oondnslon  reached  by  the  majoii^  of 
the  court  Tb»  evidence  of  the  prosecution, 
considered  alone,  to  my  mind  wholly  discon- 
nects the  Swearington  transaction  from  the 
Dobson  transaction.  Witness  Oouraud  was 
permitted  to  testify,  over  obJectlonB,  tbat 
Crowell  poshed  -Swearington  away  from  the 
bar*  and  said  to  Frank  Nort:  "Frank,  go 
get  <nL  him;  put  him  down."  This  com- 
mand was  instantly  obeyed."  When  Swear- 
ington was  disposed  and  had  left  Crow- 
ell's  place,  the  same  witness  was  permitted  to 
testify,  oYes  objection,  that  following  the 
transaction  "Mr.  Growell  ttdd  Frank  Nort 
tbat  he  intended  to  place  Um  (NorQ  In  full 
change  of  tbe  bar,  and  be  says:  *I  eipect 
you,  Frank,  to  run  thii^  the  way  you  see 
fit  and  keep  order  aromid  hera  I  have 
been  looking  for  a  man  like  yon  for  a  long 
time,  Frank'— and  be  says:  'I  am  pretl? 
well  satisfied.'  **  It  is  contended  by  the  state 
that  the  fact  that  Nort  Instantly  obeyed  tbe 
command  of  Growell,  and  threw  Swearing- 
ton ont  assaulted  Sweailiwton,  and  exp^ed 
him  from  the  building  Is  evidrace  of  a  com- 
mon scheme  existing  between  Crowell  and 
Nprt ;  that  Nort  and  Crowell  had  fbrmed  a 
compact  by  which  Nort  bad  agreed  to  carry 
out  the  wishes  of  Crowell ;  and,  the  Dobson 
transaction  following  closely  upon  tiie  Swear- 
ington Incident  tbe  two  transactions  be- 
came one  in  foct  and  the  Swearington  Ind- 
doit  became  evidence  throwing  light  upon  the 
relation  existing  between  Growell  and  Nort 
and  tended  to  connect  Growell  with  the  Dob- 
sou  homicide.  The  evidence  was  offered  and 
received  for-  t^e  purchase  of  showing  the  re- 
lation existing  between  Growell  and  Nort 
and  any  pertinent  evidence  tending  to  show 
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an  illegal  relation  between  these  parties,  by 
which  the  homicide  was  accomplished,  wonid 
be  relevant.  The  Swearlngton  transaction 
alone  would  have  no  aac^  tendency.  The 
statements  made  by  Crowell  to  Nort,  above 
quoted,  immediately  following  that  Incident, 
conduslTely  show  that  no  prior  understand- 
ing existed  between  Crowell  and  Nort  for  any 
purpose  in  connection  with  either  transac- 
tton.  Those  statements  clearly  indicate  that 
Nort  was  on  trial  as  to  his  gualiflcations 
as  a  fighting  man,  and  in  the  opinion  of 
Crowell,  he  had  satisfactorily  stood  the  test 
as  such  fighting  man,  and,  as  Crowell  wish- 
ed to  employ  such  a  man  about  his  business 
place,  he  was  satisfied  to  employ  Nort,  and 
did  employ  him,  giving  Mm  instructions  as 
the  duties  that  he  would  be  required  to 
perform.  The  Swearlngton  incident  became 
closed,  and  wholly  disconnected  from  any- 
thing which  occurred  afterwards. 

The  transaction  in  which  Dobson  lost  his 
life  began  at  the  time  Crowell  requested 
Nort  to  go  to  Dobson'a  place  for  the  "swat- 
ter" claimed  by  Crowell,  and  ended  when  the 
conflict  between  Dobson  and  Nort  closed. 
AU  matters  and  things  which  transiAretl 
within  that  period  of  time,  in  any  mannte 
connected  with  that  transaction,  were  a 
part  of  the  transaction,  and  were  relevant 
as  evidence  comprising  the  res  gestse  (Irvine 
r.  State,  104  Tenn.  146),  and  were  admissible 
as  such,  all  comprising  one  transaction.  The 
Sweari^ton  transaction  was  Closed  before 
the  Pobson  transaction  began,  and  n^flier 
can  be  considered  any  part  of  tiie  other  for 
any  purpose.  Bvldatce  of  the  Swearlngton 
trarsaction  was  calculated  to  prejudice  the 
rights  of  appellant  when  on  trial  for  the 
killing  of  Dobson,  and  we  must  presume  that 
his  rights  were  prejudiced  by  the  allowance 
of  such  evidence. 

The  remaining  questions  are  fully  con- 
sidered in  the  principal  oplnbm.  In  which  I 
fully  concur. 


WBSTBBN  PAO.   RY.  CO.  v.  GODFREY 
et  al.    (S.  F.  6,634.) 

(Snpreme  Court  of  California.    Oct  18,  1913. 
Rehearing  Denied  Nov.  17,  19i3.) 

1.  CORPOBATIOITB  (|  245*)  —  StOCKHOLDEBS  — 

Lkoateks. 

A  legatee  who  does  not  renounce  a  legacy 
of  corporate  stock,  but  upon  distribution  of  the 
estate  accepts  tbe  stock,  ie  the  owner  thereof 
from  the  death  of  testator,  and  is  liable  as  such 
for  corporate  debts  contracted  after  the  death 
of  testator  and  before  distribution. 

[Ed,  Note. — For  other  cases,  see  Corporations, 
Cenu  Dig.  {  978;   Dec.  Dig.  S  245.*] 

2.  CoiTBTminoNAL  Law'  (}  84*)  — Seit-Ex- 
■CXTTINO    Constitutional    Pbovisions  — 

ST0CKH0I.DEBS'  LIABILITY  —  "STOOKHOLn- 
XB." 

Const  art  12,  |  8,  providing  that  each 
stockholder  of  a  corporation  BhaU  be  individu- 
ally liable  for  such  proportion  of  all  corporate 
debts,  contracted  while  he  was  a  stockholder. 


'  as  the  amonnt  of  Qie  sIiBres  owned  by  hhn  bears 
to  the  whole  capital  stock,  is  self-executing,  and 
applies  to  all  who  come  within  the  definition  of 
Civ.  Code,  S  298,  providing  that  owners  of  stock 
in  a  corporation  having  a  capital  stock  are 
called  "stockholders."  which  is  also  the  ordi- 
nary meaning  of  that  term,  and  the  effect  of 
the  provision  cannot  be  Umtted  by  the  Legisla- 
ture. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  1^4 ;  Dec.  Dig.  I  84* 

For  other  definitions,  see  Words  and  Fhiasea, 
voL  7,  pp.  6667-6669;  vol  8^  p.  7804.1 

3.  Corporations   (3   243*)  —  SrocKHOLDKs'fl 

LlABIUTT— STATDTB. 

That  portion  of  Civ.  Code,  |  322,  which 
provides  that  stock  held  as  collateral,  or  in  a 
representative  capacity  does  not  make  the  hold- 
er liable  for  the  corporate  debts,  but  the  pledg- 
or, or  person,  or  estate,  represented  la  deemed 
a  stockholder,  does  not  limit  the  effect  of  Const 
art  12,  I  3,  creating  tbe  stockholder's  liabil- 
ity, but  IS  rimply  a  limitation  on  the  broad 
language  in  the  preceding  portion  of  the  Code 
section. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  943,  944.  946-^950,  95^59,  974. 
975,  979;  ifec  Dig.  1  243.*] 

4.  CoBPORATIOKa    ({    262*)  —  STOOKHOLDBBS' 

Liabilitt— Defenses— Receivership. 

The  pendency  of  receivership  proceedings 
against  an  insolvent  corporation  does  not  affect 
the  right  of  a  creditor  to  enforce  the  atock- 
holderi?  UabiUty. 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
^t^Dlg.  H  1076-1083.  £273;  Dec.  Dig.  f 

6.  Corporations   (8   248*)  —  STOCKHOLnERS* 

LlABIUTT  —  AVOUNT  Or  ReCOVBBT  —  DIVI- 
DEND. 

Where,  after  a  creditor  had  Instituted  salt 

against  the  stockholders  of  an  insolvent  corpo- 
ration, a  dividend  was  paid  to  him  by  which 
the  amount  of  the  debt  was  reduced,  such  pay- 
ment operates  as  a  discharge  of  the  stockhold- 
er's debt  to  that  extent,  notwithstanding  tbe 
insolvency  of  the  corporation. 

[Ed,  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  H  998-1001 ;  Dec.  Dig.  |  248.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco ;  Thomas 
F.  Graham,  Judge. 

Action  by  the  Western  Pacific  Railway 
Company  against  Carrie  E.  Godfrey  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.   Reversed  and  remanded. 

Rehearing  denied;  Beatty,  G.  dissent- 
ing. 

Frohman  &  Jacobs,  Warren  OIney,  Jr.,  and 
Alexander  R.  Baldwin,  all  of  San  Francisco, 
for  appellant  Page,  McCutchen  &  Knight, 
Charles  W.  Slack,  James  M.  Allen,  and 
Cashing  ft  Gushing,  all  of  San  Francisco,  for 
respondents.  William  S.  McKnight,  of  San 
Frandsco,  amlcl  curifle. 

ANGELLOTTI,  J.  This  appeal  was  orig- 
inally heard  and  determined  in  the  District 
Court  of  Appeal  of  the  Firat  District;  the 
Judgment  of  the  lower  court  in  favor  of  de- 
fendants being  reversed,  with  direction  for 
the  entry  of  Judgment  in  favor  of  the  plain- 
tiff. On  application  of  the  defendants  aa 
order  was  made  herein,  vacating  the  decision 
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of  tbe  Diabrlct  Court  of  Appeal  and  trans- 
ferring  the  aniertl  to  thla  court  for  hearing 
and  determination. 

The  opinion  of  the  District  Court  of  Ap- 
peal, written  hy  Mr.  Justice  Hall,  was  In 
part  as  follows: 

"This  la  an  iu^peal  ftom  a  judgment  enter- 
ed against  plaintiff.  The  action  was  brongtat 
to  obtain  several  jn^ments  against  deCud- 
anta  as  stockholdwa  In  tbe  California  Safe 
Deposit  A  Tmst  Company,  a  corporation,  for 
their  proporUons  of  the  Indebtedness  of  tliat 
corporation  to  tlie  plaintiff.  The  case  waa 
tried  and  sabmitted  to  the  court  oiwn  an 
agreed  statement  of  facta.  The  essential  facts 
upon  which  depends  the  llablU^  of  the  sev- 
vnl  defendants  are  the  same.  The  sequence 
of  events  is  the  same  in  each  case;  the 
names,  dates  and  amounts  only  t>etng  differ- 
ent. The  facts  relating  to  the  claim  against 
Carrie  E.  Godfrey  may  be  taken  as  tyidcal  of 
all  the  claims.  William  B.  Godfrey  died 
January  20,  1007,  and  by  bis  will  bequeathed 
to  Carrie  E.  Godfrey  all  his  estate,  including 
120  shares  of  stock  In  the  Galifomta  Safe 
D^wsit  ft  Trust  Company,  of  which  he  was 
the  owner  at  the  time  of  his  death.  In  Peb- 
mary,  1907,  his  will  was  admitted  to  pro- 
bate, and  the  executors  appointed  and  duly 
qnallfled,  and  took  possession  of  all  his  es- 
tate; indudlng  said  shares  of  stock.  In  Oc- 
tober, 1907,  the  plaintiff  deposited  with  the 
California  Safe  Deposit  ft  Trust  Company 
ttie  sum  of  $2^,000,  which  has  not  been  re- 
paid. On  October  30,  1907,  said  trust  com- 
pany failed,  and  In  January,  1908,  it  was 
duly  adjudged  to  t>e  Insolvent,  and  a  receiver 
appointed,  in  an  action  brou^t  by  the  At- 
torney General.  The  said  action  and  the 
proceedings  thereon  are  still  pending.  On 
March  2,  1008,  the  final  decree  of  distribu- 
tion In  tbe  estate  of  William  B.  Godfrey  was 
duly  made,  and  his  entire  estate  was  dlstrlb- 
nted  to  Carrie  E,  Godfrey,  who  received  and 
accepted  all  of  It,  Including  the  said  sliares 
of  stock  in  said  California  Safe  Deposit  ft 
Tmst  Company.  The  executors  were  there- 
upon disctiarged.  This  action  was  commenc- 
ed October  28,  1908. 

[1]  "It  is  thus  apparent  that  the  prlndpat 
and  vital  question  to  be  answered  upon  tbla 
appeal  may  be  thus  stated:  Is  the  legatee 
of  shares  of  stock  in  a  corporation  who,  up- 
on distribution  of  the  estate,  accepts  such 
l^ey  answmble  to  the  creditors  of  the 
corporation  upon  a  sto^older's  liability  for 
corporate  debts  contracted  after  the  death 
of  the  decedent,  bat  before  distribution  of 
the  estate?  We  think  that  this  question 
nnut  be  answwed  in  the  afflrmatlTe.  If  the 
legatee,  under  such  drcnmstances,  waa  a 
stodholder  at  tbe  time  of  the  contracting'  of 
the  debt,  - such  liability  to  Imposed  both  by 
ttieConstitntlon  and  the  statute.  Const  CaL 
ut  12,  S  8;  Clr.  Code,  i  322. 

"IbMi  the  estate  of  a  decedent  Tests  in 
Ui  heir  or  derlseea  and  I^Cees  immediate- 


ly upon  Us  deatb  eannot  ha  dlnpated.  dr. 

Code,  U  1341,  1S84;  Beckett  v.  SeloTer,  7 
Cal  21S  [68  Am.  Dec  237];  FarreU  t.  En- 
right,  12  Cal.  450;  Estate  of  Woodworth.  31 
Cal.  690;  Brenham  t.  Story,  39  CaL  179; 
Estate  of  Packer,  125  CaL  898  ICS  Pac  00. 
73  Am.  SL  Rep.  081:  Cotton  Oi^erdonk, 
09  CaL  165  no  Pac.  896,  58  Am.  Bep.  656] ; 
Eiteto  of  Hite^  169  CaL  392  [113  Pac  lOTi, 
82  L.  B.  A.  (N.  S.)  1167,  Ann.  Caa.  1912C, 
1014],  Kany  other  caaaa  to  the  same  eCtoct 
might  be  cited. 

"Pending  the  administration  tbe  personal 
repreoentetlvea  of  tbe  decedent  are  entitled 
to  tbe  posseuslon  of  the  estete  for  the  pur- 
poses of  administration,  but  the  title  vests 
in  the  heirs  or  devisees  and  legatees,  sub- 
ject only  to  the  right  of  possession  of  the  per- 
sonal representatives  of  tbe  decedent.  *  •  « 

"The  legatee  does  not  derive  title  from  tbe 
decree  of  dlatrlbntion,  but  from  tiie  will, 
which  takes  effect  Immediately  upon  the 
death  of  the  teatator.  The  decree  of  diatri- 
butioa  does  not  create  the  titie.  It  merely 
declares  tbe  titie  tiiat  accmed  under  and  by 
the  will.  Chever  v.  Ghlng  Hong  Poy,  82  Cal. 
68  [22  Paa  1081] ;  HartinoTlch  v.  Blarsicano. 
137  Cal.  354  [70  Pac.  459];  Cooley  v.  MUIer 
ft  Lux,  156  Cal.  510  [105  Pac  981]. 

"Under  the  authorities  above  dted 
no  escape  from  the  conclusion  that  a  legatee 
who  does  not  renounce  a  legacy  of  shares 
of  stock  in  a  corporation,  but  upon  distribu- 
tion repdves  and  accepte  the  same,  must  be 
held  to  have  been  the  owner  of  said  atock 
fnnn  the  time  of  the  death  of  the  decedent, 
and,  in  consequence,  liable  as  such  for  his 
proportion  of  the  corporate  debta  contracted 
after  the  death  of  the  decedent 

"This  court  decided  nothing  to  the  con- 
trary of  the  views  above  expressed  in  Hlller 
ft  Lux  Kats,  10  CaL  App.  576  [102  Pac. 
946].  It  waa  there  held  that  the  executor 
could  be  sued,  without  joining  the  heirs  or 
legatees,  as  representing  the  entire  interest 
of  the  estate.  Of  course,  nntU  distribution 
It  cannot  be  certainly  known  that  any  shares 
of  stock  wonld^BTer  be  distributed  in  kind  to 
the  heirs  or  legatees.  The  fact  that  such  a 
suit  may  be  maintained  against  the  executor 
before  distribution,  does  not  prevent  a  suit 
against  the  legatee  aftw  distribntlon." 

Upon  farther  oonsldentlon  we  are  satis- 
fled  that  the  vlewa  thus  expressed  are  cor- 
rect and  we  adopt  the  portions  of  the  Dis- 
trict Court  of  Appeal  opinion  that  we  have 
quoted  as  a  part  of  this  opinion. 
'  [1]  It  is  not  disputed  that  section  3  of  ar- 
ticle 12  of  oar  present  Constitution,  creating 
stockholders^  UaUUty,  la  aelf-execuUnft  and 
clearly  It  Is.  It  in  terms  declares  that  "each 
stockholder  of  a  corporation  •  •  •  shall 
be  Individually  and  personally  liable  for  such 
proportion  of  all  tte  debte  and  liabilities  con- 
tracted or  Incurred,  during  the  time  he  was 
stockholder,  as  the  amount  of  stock  or  shares 
owned  by  him  bears  to  the  whole  of  the  anb- 
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Bcrlbed  capltftl  stock  or  iharea.  •  •  •>» 
At  the  ttme  of  the  adoption  of  this  prorlaloa 
section  298  of  the  OItU  Code  provided,  as 
It  liad  ever  since  its  enactment  in  1872,  that 
"the  owners  of  shares  In  a  corporation  which 
has  a  capital  stock  are  called  stockholders." 
This  Is  the  common-soise  meanins  of  the 
term  "stockholdw."  To  the  mind  of  the  lay- 
man the  term  "owner"  when  used  with  ref- 
erence to  corporation  stock  and  the  word 
"stockholder"  are  synonymons.  So  the  con- 
Btltntlonal  provision  is  pwfectlT'  plain  and 
nnamblguons,  leaying  no  room  for  any  as- 
certainment by  the  Les^islatare  as  to  its 
meaning.  This  self-ezecnUng  provision 
speaks  fOr  its^  clearly  and  unequivocally, 
and  any  attempt  by  the  Leglslatore  to  limit 
its  effect  wonld  be  beyond  its  constitutional 
power,  and  therefore  void.  In  view  of  the 
well-settled  mean^  of  the  term  "stockhold- 
er," the  constitutional  proviMon  creates  the 
llablli^  therein  defined  on  the  part  of  every 
owner  of  corporate  stock  for  his  proportion 
of  all  debts  and  liabilities  incurred  during 
the  time  he  is  such  owner.  And  the  only 
material  question  remaining  is  whether  sodi 
l^tee  of  corporation  stock  as  has  been  de- 
scribed, viz.,  one  who  has  accepted  such 
stock  on  distribution  and  has  thus  come  into 
the  full  beneficial  enjoyment  thereof,  was  the 
owner  thereof  from  the  date  of  deatli  of  his 
testator.  That  he  must  be  held  to  have  beat 
the  owner  from  snch  date,  in  view  of  the 
.  wdl-settled  law  of  this  state,  is  so  clearly 
shown  in  the  quotations  from  the  District 
Court  of  Appeal  opinion,  that  nothing  need 
be  added  in  that  regard.  We  are  not  con- 
cerned here  witli  questions  that  would  be 
presented  under  different  circumstances,  such 
as,  for  instance,  If  the  esecutor  or  adminis- 
trator was  compelled  to  sdl  the  stock,  or 
some  part  thereof,  to  pay  debts  or  expenses 
of  administration,  and  the  legatee,  therefore, 
never  came  Into  the  beneficial  enjoyment  of 
tile  stock  BO  sold,  or,  If  the  legatee  renounced 
all  claim  to  the  stock  and  refused  to  accept 
the  same.  It  may  be  true  that  some  Interest- 
ing and  perplexing  problems  as  to  where  the 
liability  rested  would  be  presented  If  the 
circumstances  were  different  from  tbose  here 
presented.  We  have  here,  howevw,  the  sim- 
ple case  of  a  legatee  who  does  not  renounce, 
but  who  received  and  accepted  the  stock 
given  by  the  will,  and  as  to  such  a  legatee 
we  cannot  escape  the  conclusion  that  the 
legatee's  ownership  of  the  stock  received  and 
accepted  must  be  held  to  have  existed  from' 
the  death  of  the  testator,  so  as  to  burden 
such  legatee  with  a  stockholder's  liability 
from  such  date. 

[3]  We  have  suggested  that  the  Legislature 
Is  without  any  power  to  limit  the  effect  of 
the  clear  and  unequivocal  provision  which 
creates  the  liability.  In  so  far  as  this  case 
is  concerned  it  is  therefore  unnecessary  to 
consider  section  322,  Civil  Code,  which  Is 
much  relied  on  by  learned  counsel  for  defend- 
ants as  precluding  any  recovery.  However, 


we  are  of  the  oplnicm  l^t  the  section  re- 
ferred to  is  not  falrty  opm  to  the  constnic- 
tlon  claimed  for  It  by  defendants.  A  caVe- 
tnl  consideration  of  the  section  affords  no 
bi^  fbr  a  conclusion  that  it  was  the  design 
of  the  Legislature  to  so  restrict  the  meaniiie 
of  the  term  "stocfcholdu"  as  to  exclude  firom 
liability  any  person  who  voluntary  accepts 
owner^p  thereof  and  Is  sul  Juris,  but  tlie 
Idea  appears  to  have  been  to  mlarff»  Oie 
term  so  as  to  make  it  indude  persona  wbo 
might  not  otbowise  be  h^  to  be  included 
therein.  The  portion  thereof  specially  relied 
upon  by  defendants  is  as  follows:  "Stock 
hdd  as  collatml  security,  m  by  a.  trustee, 
or  in  any  other  representative  capacity,  dom 
not  make  the  faoldra  thereof  a  stockholder 
within  the  meaning  of  this  section,  except 
In  the  cases  above  mentioned,  so  as  to  dwrge 
him  with  any  proportion  of  the  debts  or  lia- 
bilities of  the  corporatl«m ;  but  the  pledgor^ 
or  person  or  estate  represented*  Is  to  be 
deemed  the  8to<*holder,  as  respects  such  Ila- 
bUity."  Taken  in  connection  with  the  re- 
mainder of  the  section,  we  read  this  as  sim- 
ply showing  the  intention  of  the  L^lslature 
to  make  It  dear  that,  notwithstanding  the 
very  broad  language  in  the  lovceding  por- 
Uon  of  the  section,  it  was  not  Intended  to 
make  one  ^o  simply  holds  stock  as  collat- 
eral security,  or  as  a  trustee  or  in  any  other 
r^resentatlve  capa<dty,  peretHially  liable  as 
a  stockholder,  except  as  otherwise  exiHrenly- 
spedfled. 

[4]  The  District  Court  of  Appeal  also  cor^ 
rectly  said  that  the  pendency  of  the  receiv- 
ership proceedings  did  not  affect  the  r^ht  of 
plaintiff  to  iwoceed  against  a  stockholder  of 
the  Insolvent  corporation  (dtlng  Toung  v. 
Bosenbanm,  39  CaL  646). 

[I]  It  appears  that  subsequent  to  the  com- 
mencement of  this  action,  and  prior  to  trial, 
a  dividend  was  duly  declared  and  paid  to- 
auditors  by  the  receiver  of  said  California 
Safe  Depodt  ft  Trust  Company,  to  the  extent 
of  10  per  centum  of  thdr  daims,  and  that 
plaintiff  thus  received  from  the  California 
Safe  Deposit  ift  Trust  Company,  through  such, 
receiver,  10  pa  cent  of  the  amount  of  the 
indebtedness  on  account  of  which  this  ac- 
tion was  brought,  said  10  per  cent  being 
¥18,571.22.  These  matters  were  set  iu>  by 
supplemental  answer.  It  s^ms  to  us  very 
clear  that,  notwithstanding  the  Insolvency  of 
the  corporation  debtor,  this  payment  should 
be  held  to  have  operated  pro  tanto  as  a  dis- 
charge of  the  liability  of  the  stockholders. 
It  was,  in  fftct,  a  payment  to  plaintiff  by  the 
Insolvent  debtor  of  a  inrtlon  of  the  debt  on 
account  of  which  this  action  was  brought,  a 
satisfaction  in  part  of  that  debt  The  liabili- 
ty of  the  stockholder  under  our  congtitu- 
tlonal  provision  is  only  for  his  proportion  of 
such  part  of  a  debt  or  liability  as  remalSia 
unpaid  (see  The  San  Jose  Sav.  Bank  v.  Pl&r- 
is,  58  Cal.  380 ;  Young  v.  Rosenbaum,  supra), 
and  we  are  unable  to  see  how  the  fact  of  in- 
solvency of  the  debtor  in  any  way  affects  tbe 
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question.  Die  eue  of  Sacramento  Bank  ▼. 
Padflc  Bank,  m  OaL  147,  06  Pac  787.  45  I.. 
B.  A.  863,  71  Am.  St  Rep.  36,  relted  on  by 
plaintiff,  did  not  InTOlve  or  determine  any 
such  question.  The  question  there  was  as  to 
tbe  right  of  the  creditor  In  the  matter  of  a 
dividend  declared  by  an  iDsolvent  bank  in 
process  of  liqnldatl<m,  and  It  was  held  that 
its  richt  In  that  regud  was  In  no  way  af- 
fe^ed  by  tbe  fact  that  It  had  recoTered  a 
portion  of  its  dalm  from  stockholders,  so 
long  as  it  was  not  paid  in  the'  aggregate 
more  than  the  amoont  of  the  allowed  claim. 
This  was  a  very  different  question  from  the 
one  here  presented.  It  is  worthy  of  note 
that  tbe  oxdnion  in  that  case  shows  that  the 
recovery  from  the  stockholders  was  only  the 
stockholders*  proportion  of  tbe  amount 
malnlng  due  the  plaintiff  creditor  after  It 
had  received  five  prior  diridends  from  the 
Insolvent  corporation,  amounting  to  a  quar- 
ter of  its  original  clainL 

It  should  be  noted  that  according  to  the 
allegationB  of  the  complaint,  of  the  $200,000 
deposited  by  plaintiff  with  the  California 
Safe  Deposit  &  Trust  Company  only  $185,- 
712.22  was  "either  paid  to  third  persons  by 
the  said  bank  or  commingled  with  the  other 
assets  and  property  prior  to  Its  suspension  of 
payment,"  and  recovery  was  'sought  from 
defendant  stockholders  upon  the  basis  of  a 
claim  for  $185,712.22  only.  This  amount 
should  be  Btlll  further  reduced  by  the  deduc- 
tion of  the  10  per  cent,  dividend  since  paid 
to  plaintiff  by  the  bank,  viz.,  $18,571.22. 

nie  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  be- 
low to  enter  judgment  for  plaintiff  upon  the 
Ideadtngs  and  the  agreed  statement  of  facts  In 
accordance  witti  tiie  views  b^ln  expressed. 

We  concur:  SHAW,  J.;  SLOSS,  J. ;  LOB- 
IGAK,  J.;  UELVIN,  J.;  HENSHAW.  J. 


QBIITENDEN  t.  SnPEBIOB  GOITRT  OF 
CALIFORNIA  IN  AND  FOR  SAN  LOIS 
OBISPO  COUNTY  «t  aL 
(S.  F.  6,684.) 

(Snpreme  Court  of  California.    Oct  18,  1913.) 

L  Statdtbs  (I  276*)  —  Repeal  —  Pan dihg 
Causes— SmcT. 
Where  a  judgment,  declarins  a  bank  In- 
■olve&t,  and  appointing  a  receiver,  as  autbor- 
ixed  hj  Act  March  24,  1003  (St  1908,  p.  365), 
was  afiSnsed  on  appeal  from  the  Jadgnient,  aod 
Oiereafter,  and  pending  a  suttsegnent  appeal 
fwm  an  order  denying  a  new  trial,  tbe  act  was 
npealed  1^'  an  act  effective  July  1,  1909  (St 
1900,  p.  87),  relating  to  the  same  subject  but 
containing  no  cUuse  continoing  tbe  prior  act 
In  force  as  to  pending  proceeding,  the  repeal 
did  not  affect  die  judgment  of  dissolntion  and 
liqoldstion,  nor  did  it  abate  a  previous  action, 
commenced  by  the  bank  commissioners  to  en- 
lons  a  note  belonging  to  the  bank.  In  which 
tlw  receiver  was  snostitoted  as  plaintiff. 

(Ed.  Mate:— For  other  cases,  see  Statutes, 
Cent  Die  II  871,  872 ;  Dec  Dig.  8  276.*] 


2.  Statuibb  n  276*)— Bkpbal— PENimra  Pbo- 

OKEDINOfr- OsniBB  OW  AFFKCLATB  GOUBT— 

Where,  after  affirmance  of  a  judgment  dis- 
solving a  bank,  as  provided  by  Act  Hardi  24, 

1903  \St  1903,  p.  865),  and  pending  a  far- 
ther appeal  from  an  order  denying  a  new  trial, 
the  act  was  repealed  without  a  saving  daus^ 
such  jodgment  of  dissolution  was  not  affected 
by  orders  entered  by  tbe  Snpreme  Court  dur- 
ing the  pendency  of  tbe  appeal  from  the  order 
denving  a  new  trial,  temporarily  staying  pro- 
ceedings by  the  receiver  until  further  order  of 
the  court 

[Ed.  Note.— For  o^r  casea,  see  Statutes, 
Cent  Dig.  II  871,  812;  Dec  Dig.  |  276.*] 

3.  PaoHiBmon  (|  6*)— Scope  of  Wmt— Ja- 

BISDICnONAL  PBOCEEDINOa. 

Where  bank  commissioners,  having  secnred 
a  judgment  dissolving  a  bank  nnder  Act  March 
24,  IWS  (St  1903,  p.  865),  instituted  an  action 
to  recover  on  a  note  belonging  to  the  bank,  and 
thereafter  the  act  was  repealed  without  a  sav- 
ing clause,  whether  the  commissioners,  or  tbe 
receiver  succeeding  them,  had  capacity  to  con- 
tinue the  action  was  not  a  jurisdictional  ques- 
tion which  could  be  determined  on  a  writ  of 
prohibition,  but  a  legal  question  for  determina- 
tioQ  in  tbe  action. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  ||  81-33 ;  Dec  Dig.  |  6.*) 

4.  Fabtibs  (I  76*)— Capaoitt  to  Sdb— Mods 
OF  Objection— WArvsB  of  Defects. 

Legal  incapacity  of  tbe  plaintiff  to  sne  is 
an  objection  to  be  presented  by  demnrrer,  if 
the  fact  appears  on  the  face  of  the  complunt, 
otherwise  by  answer,  aa  provided  by  Code  Civ. 
Proc  88  430,  433,  and,  if  the'  objection  Is  not 
taken  advantage  of  by  either  metbod,  it  will 
be  deemed  waived,  as  provided  by  section  434. 

[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  88  117-121;  Dec  Dig.  |  76.*] 

In  Bank.  Application  by  James  Ij.  Crit- 
tenden for  a  writ  of  prohibition  against  the 
Superior  Court  of  OaUfomla  for  San  Luis 
Obispo  Oonnty  and  a  judge  thereof.  Writ 
denied. 

James  L.  Grittendoi,  of  San  Frandsco,  In 
pro.  per.  W.  H.  Spencer,  of  San  Lnls  Obispo 
(Barclay  Henley  and  Jacob  M.  Blake,  both  of 
San  Francisco,  of  counsel),  for  respondents. 

ANGELLOITI,  J.  This  Is  an  application 
for  a  peremptory  writ  of  prohibition  to  re- 
strain defendants  from  proceeding  farther 
with  a  certain  action  pending  in  the  superior 
court  of  San  Luis  Obiapo  county  entitied 
"Nell  Stewart,  as  Receiver  of  the  Bank  of 
San  Luis  Obispo,  a  corporation.  Plaintiff,  t. 
James  L.  Crittenden,"*  Defendant,"  being  ac- 
tion No.  4541  In  said  court,  save  and  except 
to  dismiss  the  same. 

The  action  referred  to  Is  one  Instituted  In 
said  court  on  November  7,  1906,  by  Herman 
Silver  et  aL,  claiming  to  act  as  the  bank 
commissioners  of  the  state  of  California, 
against  James  L.  Crittenden,  plaintiff  here, 
and  others  to  obtain  a  judgment  against  said 
Crittenden  for  tbe  use  and  benefit  of  the 
Bank  of  San  Luis  Obispo,  for  the  amount 
due  on  a  promissory  note  given  by  Critt^- 
den  to  said  bank,  for  $22,268.13  and  Interest, 
executed  on  and  dated  November  8, 1901,  and 
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maturing  one  year  after  date.  The  Bank  of 
San  Luis  Obispo  was  named  by  the  bank 
commlasloners  as  a  party  plaintiff  in  the  ti- 
tle of  the  action.  At  the  time  of  the  com- 
menpement  of  this  action  a  proceeding  was 
pending  In  said  conrt,  Instituted  therein  on 
February  1, 1996,  and  numbered  therein  4463, 
under  section  10  of  the  banking  act,  approved 
Hancb  24,  1903  (Stats.  1903,  p.  365),  being 
one  brought  by  the  people  of  the  state  by  the 
Attorney  General  on  the  complaint  of  the 
bank  commissioners  to  obtain  a  decree  order- 
ing said  bank  Into  Inroluntary  liquidation, 
enjoining  It  from  doing  any  further  business, 
and  appointing  a  recover  for  purposes  of 
liquidation.  On  December  12,  1906^  Judg- 
ment was  given  In  said  action  4468  by  the 
said  court,  granting  the  relief  sou^t,  and 
appointing  said  Stewart  as  the  receiver.  No- 
tice of  motion  for  new  trial  was  given  by  the 
defendants  In  such  action,  and  ttiereafter,  on 
or  about  December  15>  1906,  deC6ndantB  ap* 
pealed  to  this  court  from  the  judgment  there- 
in, giTluft  It  appears  to  be  admitted,  a  bond 
in  all  respects  sufficient  to  stay  execution  of 
all  proceedings  on  the  judgment,  pending  the 
appeal  therefrom.  On  'August  27,  1908,  the 
judgment  was  affirmed  by  this  <»urt;  such 
judgment  becoming  final  September  20,  1908. 
See  People,  etc.,  v.  Bank  of  San  Luis  Obispo, 
154  Cal.  194,  97  Pac.  306.  Tn  the  meantime, 
namely,  on  June  19. 1908,  an  order  was  made 
by  the.  superior  court  denying  defendant's 
motion  for  a  new  trial  in  said  action  4463, 
and  an  appeal  had  been  taken  to  this  court 
from  such  order.  The  usual  bond  for  costs 
had  been  given  on  this  appeat  While  this 
appeal  was  pending,  the  banking  act  of  1909, 
approved  March  1,  1909,  and  taking  effect 
July  1, 1909  (Stats.  1909,  p.  87),  was  adopted, 
and  this  act  had  the  effect  of  repealing  the 
act  of  1903,  under  which  said  action  4463 
was  instituted  and  prosecuted,  and  made  no 
provision  for  continuing  in  force  any  pend- 
ing proceedings  or  litigation  under  the  re- 
pealed act  Upon  the  application  of  defend- 
ants that  such  a  stay  be  granted  until  the 
final  decision  on  the  appeal  from  the  order 
denying  a  new  trial,  on  November  2,  1909, 
an  order  was  made  by  this  court  staying  un- 
til December  6,  1909,  "all  proceedings  under 
said  jud;;ment  and  by  said  Nell  Stewart,  as, 
or  claiming  to  be,  such  receiver,  save  and  ex- 
cepting the  entry  of  Judgment  In  the  action 
now  pending  and  the  commencement  of  ac- 
tions where  necessary,"  and  on  December  6, 
1909,  this  temporary  stay  was  ordered  con- 
tinued "until  the  further  order  of  the  court." 
On  December  28,  1910,  a  motion  of  the  de- 
fmdants  in  said  action  4463  to  vacate  and 
annul  the  Judgment  and  dismiss  the  proceed- 
ings was  denied  by  this  court,  and  the  order 
denying  defendant's  motion  for  a  new  trial 
was  affirmed.  This  decision  became  final 
January  27,  1911.  Pe<^le  t.  Bank  of  San 
Luis  Obispo  et  aL,  169  Gal.  65, 112  Pac.  866, 
87  L,  B.  A.  CN.  S.)  934,  Ann.  Gas.  1912B,  U4& 


On  November  10,  1912,  notice  was  given  of  a 
motion  In  the  lower  court  for  the  substitntioD 
of  said  Nell  Stewart,  as  receiver,  in  place  of 
the  original  plaintiffs  In  actimi  4541,  being 
tbe  action  on  the  promissory  note.  Tbfs  mo- 
tion was  granted  by  tbe  lower  court  over  tbe 
objection  of  d^endant  Grittend«i.  A  motion 
of  said  defendant  to  dismiss  said  action  was 
denied.  The  substituted  plaintiff,  by  leave 
of  tbe  trial  court,  has  filed  an  amended  and 
supplemental  complaint  Defmdant^s  demor- 
rer  to  tbla  complaint  has  been  overruled  by 
the  lower  court,  with  leave  to  answer  within 
20  days.  Unless  prohibited  by  tills  court,  the 
lower  court  will  inooeed  to  bear  and  ent«- 
taln  all  proceedings  pr^ratory  to  a  trial, 
and  will  try  and  enter  judgment  in  said  ac- 
tion. 

[1]  Petitioner's  contention  that  tbe  lower 
court  ia  witbont  jurisdiction  to  entertain  fur- 
ther the  action  here  sou^t  to  be  restrained 
is  based  largely  on  the  claim  made  by  de- 
fendants on  the  motion  made  In  this  court  to 
vacate  and  set  aside  the  judgment  In  actioa 
4463,  People,  etc.,  v.  Bank  of  San  Luis  Obis- 
po et  aL  Substantially,  that  claim  was  tliat 
by  reason  of  the  repeal,  pending  the  appeal 
from  the  order  denying  a  new  trial,  of  tbe 
banking  act  of  1903  by  the  banking  act  of 
1909,  without  any  provision  for  continuing 
In  force  any  pending  proceedings  or  litigation 
under  the  repealed  act,  said  action  44(>3. 
claimed  to  be  still  a  pending  action  by  rea- 
son of  the  pendency  of  the  appeal  from  the  or- 
der denying  a  new  trial  therein,  abated,  wltti 
the  result  that  the  judgment  rendered  therein, 
ordering  the  bank  Into  liquidation,  and  ap- 
pointing said  Stewart  as  receiver,  was  do 
longer  effectual  for  any  purpose,  and  should 
be  set  aside  and  vacated,  notwithstanding 
the  same  had  been  affirmed  by  this  court  on 
the  appeal  therefrom.  The  result  would  be, 
of  course,  that  the  substituted  plaintiff  in 
action  No.  4541,  Nell  Stewart,  as  receiver, 
would  be  without  any  authority  to  maintain 
this  action.  The  claim  of  petitioner  in  that 
behalf  was  very  carefully  considered  by  this 
court  and  determined  against  his  views  on 
the  motion  to  which  we  have  referred,  and 
the  opinion  filed  contains  a  complete  and  ex- 
haustive discussion  of  the  questions  present- 
ed thereby.  We  see  no  reason  to  doubt  the 
correctness  of  the  views  there  expressed,  and 
adhere  thereto.  See  People  v.  Bank  of  San 
Luis  Obispo  et  al.,  159  Cal.  65,  112  Pac.  866. 
37  L.  R.  A.  (N.  S.)  934,  Ann.  Gas.  1912B, 
1148. 

[2]  We  are  unable  to  see  that  tbe  orders 
made  by  this  court  during  the  pendency  of 
the  appeal  from  the  order  denying  a  new  tri- 
al, and  several  months  after  the  repeal  of  tbe 
banlting  act  of  1903,  temporarily  staying  cer- 
tain proceedings  by  the  receiver  appointed  b7 
the  judgment  until  tbe  further  order  of  tbe 
court,  in  any  way  affect  the  qnestion.  The 
judgment  was  In  no  way  stayed  in  law 
virtue  of  the  pending  proceedings  under  tbe 
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motion  for  a  new  trial.  The  only  possible 
effect  of  these  orders  was  to  prohibit  the  re- 
ceiver from  talcing  certain  proceedings  under 
the  Judgment  until  the  further  order  of  this 
conrt;  he  being  expressly  left  at  liberty  to 
hare  Judgments  entered  In  an  action  then 
pending,  and  to  commence  such  new  actions 
as  were  necessary.  The  real  reason  for  the 
orders  was  to  prevent  a  multiplicity  of  ac- 
tions by  the  receiver  for  moneys,  etc.,  alleged 
to  be-  doe  the  insolvent  bank,  ontil  it  had 
been  determined  whether  the  Judgment 
should  be  vacated  and  set  aside  in  conse- 
quence of  the  repeal  of  the  banking  act,  or 
whether  it  was  to  be  vacated  by  a  reversal 
of  the  orde^  denying  a  new  trlaL  Of  course, 
all  snch  orders  staying  proceedings  were  va- 
cated by  the  Judgment  of  this  court  denying 
the  motion  to  vacate  and  annul  the  Judgment 
and  dismiss  the  proceedings,  and  affirming 
the  order  denying  the  motion  for  a  new  trial. 

[3]  The  other .  points  made  In  support  of 
the  application  in  the  proceeding  at  bar 
clearly  do  not  go  to  the  queBtlon  of  Jurlsdic- 
tioo.  In  fact.  It  may  well  be  doubted  wheth- 
er the  points  already  discnssed  go  to  that 
question.  We  have  here  an  action  on  behalf 
of  the  Bank  of  San  Luis  Obispo  against  pe- 
tiUoQer  here  on  a  promissory  note  alleged  to 
Itave  been  given  by  him  to  such  bank.  Of 
coarse,  the  superior  court  of  San  Luis  Obis- 
po county  has  Jurisdiction  of  tlie  subject- 
matter  of  such  an  action.  Socb  court  ac- 
quired Jurisdiction  of  the  person  of  the  de- 
fendant therein  by  reason  of  service  of  sum- 
mons on  him  and  his  sabsegaent  appeacllnce. 
It  is  claimed  that  Oie  bank  commlastoners 
bad  no  anthoritr  nnder  the  provisions  of  the 
let  of  1903  to  lnatltat«  and  maintain  muSi 
action  im  bdulf  of  the  bank.  That  is  a 
■utter  In  no  way  affecting  the  Jurisdiction  of 
the  conrt,  bat  presents  a  question  to  be  de- 
termined In  the  action  itself. 

W  hew^l  Incapad^  of  the  plaintiff  In  an 
attloD  to  sne  Is  an  objection  to  be  presented 
by  donarrer,  If  the  fiict  apprars  tm  the  face 
of  the  complaint,  and  by  answer,  If  it  does 
not  so  aroear  (secttona  480  and  43S,  Code 
Gv.  Proc),  and,  If  such  an  obJecti(»i  is  not 
taken  Igr  either  demnrrer  or  answer.  It  must 
be  deemed  to  have  been  waived  (section  434, 
Code  GlT.  Pioc.).  It  does  not  go  to  tlie  Jnris- 
dlctkm  (rf  the  conrt  Of  coarse,  prohibition 
Ucs  only  to  restrain  snch  proceedings  as  are 
In  excess  of  Jurisdiction,  and  we  do  not  deem 
it  proper  to  nndertake  In  this  proceeding  to 
determine  whether  or  not  the  bank  commls- 
Amers  had  the  authority  to  Institute  this  ac- 
tion on'  behalf  of  the  bank,  if  we  have  no 
ri^t  to  prohibit  farther  proceedings  in  the 
action  In  the  event  that  we  conclude  that 
they  had  no  such  authority.  If  defendant 
properly  makes  bis  objection  in  this  behalf 
tat  the  court  below,  the  action  of  that  court 
nty  be  reviewed  on  appeaL  Of  course,  there 
Is  no  fitwoe  whatera  In  the  claim  that  thia 


action  on  behalf  of  the  Bank  of  San  Luis 
Obispo  atiated  by  reason  of  the  repeal  of  the 
banking  act  of  1903.  The  utmost  tttat  can  be 
claimed  in  this  regard  is  that  the  bank  com- 
missioners were  thereby  disabled  from  fur- 
ther maintaining  the  action,  which  was  prob- 
ably already  the  situation  by  reason  of  the 
Judgment  appointing  a  receiver,  whl<^  had 
some  time  before  become  final.  But  the  ac- 
tion on  this  note  would  not  abate  by  reason 
of  the  disability  of  a  party  plaintiff  if  the 
cause  of  action  survived  or  continued,  and 
the  court,  on  motion,  could  and  should  allow 
the  action  to  be  continued  by  the  proper 
party. 

We  see  no  ground  whatever  for  granting 
the  application  made. 

The  application  for  a  p^emptory  "wrlt  of 
prohibition  la  denied. 

We  concur :  SHAW,  J. ;  SLOSS.  J, ;  LOR- 
IGAN,  J;;  MELVIN,  J.;  HBNSHAW,  J.  ' 


COLEN  V.  GLADDING,  McBEAN  A  CO. 
(S.  F.  6191.) 
(Supreme  Court  of  California.    Oct  29,  1913.) 

1.  Master  and  Sebvant  (8  121*)— Liabilitt 
POE  I NJUEIE8— Unsafe  Place  to  Wobe. 

It  was  not  actionable  negligence  for  an 
employer,  engaged  in  installing  the  terra  cotta 
work  in  a  building  in  coarse  of  coastniction,  to 
fail  to  sheath  or  cover  a  temporary  elevator 
employed  merely  for  the  haaling  of  material 
and  not  for  the  transportation  of  passengers; 
and  hence  it  was  not  liable  to  an  employ^,  In- 
jured while  loading  material  In  such  elevator 
by  a  piece  of  wood  precipitated  into  the  elevator 
shaft  by  some  unknown  caose. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  228-231;   Dec  Dig.  i 

2.  PiXADiNO  (I  8*)— Allegations  of  Faor  ob 

Conclusions. 

In  an  employe's  action  for  Injuries  sus- 
tained while  loading  material  in  an  elevator  in 
a  building  In  course  of  construction  by  a  piece 
of  wood  precipitated  into  the  shaft  by  some  un- 
known cause,  an  allegation  that  it  was  the  em- 
ployer's duty  to  construct  the  elevator  in  a 
particular  manner,  was  a  conclosion  of  law, 
which  the  court  would  disregard  and  look  rather 
b>  the  allegation  of  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |S  12-28%,  68;  Dec.  Dig.  f  &*] 

3.  Mabteb  and  Bbbvant  (S  129*)— Liabilxtt 

lOB  INJDBISS— PbOXIUATK  CaUSB. 

Where  an  employ^,  while  loading  material 
in  a  temporary  freight  elevator,  not  sheathed 
or  covered,  fn  a  building  in  coarse  of  construc- 
tion, was  injured  by  a  piece  of  wood  thrown 
into  the  shaft  by  some  unknown  cause,  the 

{)rozlmate  cause  of  the  injury  was  the  care- 
ess  dropping  of  the  piece  of  wood. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  2S7-263;  Dec.  Dig.  } 
120.*] 

4.  Mabixb  and  Bbbtant  (II  101*  102,  218*>— 
LiABLUTT  rom  INJUBXKB— AsstniFnoH  or 

Risk. 

Employte  working  on  buildings  In  course 
of  construction  assume  the  usual  risks  of  their 
employmmt,  and,  while  it  is  the  duty  of  em- 
ployers to  take  all  reaaonable  precautions  egaiast 
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the  c&reless  dropping  of  took  or  materials,  fkey 

are  not  insurers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  135.  171,  174,  178-184, 
182,  K^-694;  Dec  Dig.  H  101.  102,  218.*] 

Department  2.  Appeal  Xrom  Saperior 
Court,  Git7  and  County  of  San  Fiancisoo; 
Geo.  A.  StnrfieTant,  Judge. 

Action  bj  Frank  3.  Colen  against  Gladding 
McBean  ft  Co.  From  a  Jadgment  for  de- 
fendant on  denrarrer,  jdaintlfl  appeals.  Af- 
flrmed. 

G.  B.  Benham  and  W.  D.  Cardwell.  botb 
of  San  Francisco,  for  appellant  Lilientlial, 
McKinstry  &  Baymond*  of  San  Ftandsco,  for 
reepondent 

MELVIN,  J.  This  Is  an  appeal  by  plaintiff 
from  a  judgment  entered  after  the  court 
bad  sustained  a  demurrer  to  the  third 
amended  complaint. 

The  complaint  which  was  last  filed  recited 
that  the  defendant  corporation  was  erecting 
and  installing  the  terra  cotta  work  on  a 
building  belonging  to  defendant  Phebe  A. 
Hearst  and  located  at  the  comer  of  Third 
and  Market  streets  In  the  dty  and  county 
of  San  Francisco;  that  on  January  6,  1911, 
Gladding,  McBean  &  Co.,  the  said  corpora- 
tion, was  engaged  in  said  work  "with  the 
knowledge  and  consent"  of  Mrs.  Hearst  and 
under  her  direction,  and  at  the  same  time 
other  contractors  and  workmen  were,  with 
the  knowledge  of  the  defendant  corporation 
and  the  "knowledge  and  consent"  of  Mrs. 
Hearst,  engaged  In  other  work  on  the  build- 
ing ;  that  Gladding,  McBean  &  Go.  bad  caus- 
ed a  temporary  elevator  to  be  erected  in  a 
light  well  of  the  building;  that  this  elera- 
tor  was  used  for  hoisting  material;  that 
there  was  no  top  provided  for  the  elevator 
and  no  guards  had  been  built  around  the 
light  shaft  In  which  It  was  operated;  that 
on  January  6,  1011,  plaintiff,  who  was  In  the 
employ  of  Gladding,  McBean  ft  Co.,  was  at 
work  in  the  elevator,  loading  material  there- 
in, when  he  was  struck  by  a  piece  of  wood 
which  from  some  cause  unknown  to  him  was 
precipitated  Into  the  shaft;  and  tliat  "be- 
cause of  the  uncovered  condition  of  said 
elevator"  the  falling  timber  caused  his  seri- 
ous injury  for  which  he  demanded  damages. 

There  were  three  grounds  of  demurrer: 

(1)  That  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action; 

(2)  that  two  causes  of  action  had  been  Im- 
properly joined;  (3)  that  there  was  a  mis- 
joinder of  parties  defendant 

Upon  the  general  demurrer  the  corpora- 
tion respondent  contended  that  failure  to  in- 
close the  roof  of  the  elevator  was  not  n^ll- 
gence;  that  the  proximate  cause  of  the  in- 
Jury  was  not  the  condition  of  the  elevator 
but  the  throwing  down  of  the  timber,  an 
act  not  imputed  to  the  corporation ;  and  that 
from  the  pleading  itself  it  appears  that  the 
plaintiff  assumed  the  risk  of  working  in  an 


uncovered  elevator.  As  we  think  that  the 
general  demurrer  was  properly  sustained,  we 
need  not  discnag  the  otber  giotuds  of  demur- 
rer. 

[1]  It  la  not  actionable  negligence  to  fall 
to  sheath  or  cover  a  temporary  elevator  sacb 
as  that  described  in  the  complaint  before 
us.  It  was  employed  not  for  the  transpor- 
tation of  passengCTs  but  merely  for  the  haul- 
ing of  material  for  use  In  the  construction 
of  the  building.  Webb  In  his  work  on  Ele- 
vatora  says  (section  88) :  "Proper  care  in 
the  construction  of  freight  elevators  does  not 
require  that  they  be  wholly  Inclosed  or 
sheathed,  and  this  may  ha  considered  a  gen- 
eral rule,  although  there  may  be  exceptions." 
The  text  is  supported  by  HcDonough  v.  Ijan- 
pher,  5S  Minn.  608,  67  N.  W.  162,  48  Am. 
St  Rep.  641,  and  Hoehmann  t.  Mobs  Kn- 
graving  Co.,  4  Misc.  Rep.  160,  23  N.  Y.  Supp. 
788,  which  were  both  cases  In  which  ^ployte 
had  been  injured  while  riding  in  freight  ele- 
vators owned  and  operated  by  their  employ- 
ers. If  employers  are  not  responsible  for 
injuries  occasioned  because  of  the  absence 
of  such  guards  as  are  usually  provided  by 
those  operating  passenger  elevators,  surely 
the  corporation  respondent  was  not  required 
to  provide  against  accidents  caused  by  tbe 
carelessness  of  some  one,  over  whom  it  had 
no  control,  throwing  a  piece  of  lumber  upon 
the  plaintiff.  The  corporation  was  not  re- 
quired to  insure  its  servants  against  every 
possible  accident  Suppose  that  plalnOfr. 
who  is  described  in  the  complaint  as  a  hod 
carrlte,  had  been  carrying  material  up  a 
ladder  and  had  been  injured  by  a  hammer 
dropped  from  above  by  the  servant  of  eome 
contractor  not  his  employer,  could  he  then 
demand  damages  t>ecause  the  ladder  was  not 
surmounted  by  a  hammer-proof  hood?  Aa- 
suredly  not  So  here  his  Injury  had  nothing 
to  do  with  the  structure  of  the  elevator  aa  a 
means  of  carrying  fright  The  duty  of  tbe 
employer  to  him  was  no  greater  than  it 
would  have  been  If  the  timber  had  fallen 
upon  him  before  he  stepped  into  the  eleva- 
tor, and  It  would  be  absurd  to  say  that  a 
contractor  mgaged  In  a  part  of  tbe  work  of 
erecting  a  buUdlng  must  provide  missile- 
proof  guards  above  the  beads*  of  all  of  Its 
workmen. 

[2]  The  allegation  In  the  complaint  that 
it  was  the  duty  of  plalntUTs  employer  to 
construct  the  elevator  In  a  particular  manner 
Is  but  a  conclusion  of  law,  and  the  court 
properly  disregarded  lookhig  raOier  to  the 
allegation  of  facts. 

[3]  The  proximate  cause  of  the  Injury  was 
unquestionably  the  careless  dropping  of  the 
piece  of  wood  from  the  upper  part  of  the 
building  upon  plaintifrs  arm.  This  la  a 
proposition  so  plain  that  it  needs  no  author- 
ity for  its  support  yet  direct  authority  is  not 
wanting.  Kevem  v.  Providence  Gold  &  Sil- 
ver Mining  Co..  70  CaL  392, 11  Pac  740 :  Vlse- 
Udi  V.  Southern  Pacific  Co.,  126  GaL  B80,  SO 
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PacL  128;  EDman  t.  Oolden  Andent  Channel 
Mining  Co.,  140  Cal.  706,  74  Pac.  307;  Tre- 
watha  T.  Buchanan,  etc.,  Co.,  96  CaL  600, 
28  Pac.  571,  81  Pac.  561. 

[4]  Bespondent's  argument  that,  from  the 
Cacts  pleaded,  the  plaintiff  mnst  have  been 
working  In  view  of  the  usual  risks  of  his 
employment  and  accepting  those  risks  Is  per- 
fectly sound,  and  we  find  no  sufficient  answer 
to  It  It  is  a  matter  of  common  knowledge 
that  sometimes  tools  or  materials  are  care- 
lessly dropped  from  high  parts  of  buildings 
in  course  of  construction.  While  it  Is  the 
duty  of  all  employers  to  take  reasonable  pre- 
cautions against  such  happenli^s,  they  are 
not  Insurers,  and  those  wording  In  uncov- 
ered spaces  about  snch  a  building  assume 
the  usual  risk  of  their  employment 

As  the  demurrer  was  properly  sustained 
for  want  of  facts,  we  need  not  discuss  the  Is- 
sues of  misjoinder  of  parties  and  of  causes 
of  action. 

The  Judgment  Is  affirmed. 


We  concur : 
GAM,  J. 


HENSHAW,    3.;  IiOBI- 


PBOPLB  T.  FLEMING.   (Or.  1,779.) 
(Snpreme  Court  of  California.    Nov.  1,  1913.) 

1.  CanaNAL  Law  (J  1159*) —Appeai.— Re- 
view—Cbkdibujit  or  WiTKEBSES. 

Wbei^  althou^  an  appellate  court  might 
not  be  able  to  andetatand  now  the  Jury  could 
hive  been  Batisfied  beyond  all  reasonable  doubt 
of  the  iroilt  of  a  person  accused  of  homicide, 
there  was  testimony  which,  if  believed,  would 
mpport  snch  a  c(Biclnaion,  the  eredlbilltj  of  the 
wituessei  giving  such  testimony  was  exdnsively 
for  the  jary, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  IS  8074-808S;  Dec.  Dig.  { 
1159.*] 

2.  OsncniAi.  Law  (i  1134*)— Afpbai<— Bbtikw 
-Questions  or  Fact. 

Notwithstanding  Const  art  6,  t  4,  re- 
■trictlng  the  jnrlBdlction  of  appellate  courts  to 
qocitioDs  of  law,  such  courts  are  required  by 
tlM  expnss  provisions  of  sectloii  to  con- 
*ider  uw  entire  cause,  including  the  evidence, 
toe  tbe  purpose  of  determining  whether  any  er- 
ror or  erroneous  procedure  has  resulted  In  a  mis- 
carrisge  of  justice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  M  2587,  2653/^86-2998,  80S6, 

vm-am;  Dec T)ig.  i  1134.*] 

3.  CBimTAi.  Law  ({  1186*)— ApPEAXi— Habu- 
uss  Erbob. 

Under  Const  art  6,  {  4^,  providing  that 
so  Ja^ment  shall  be  set  aside  or  new  trial 
traoted  in  any  criminal  case  unlesa,  after  an 
enmination  df  the  entire  cause,  fncludlng  the 
eridenei^  the  court  shall  be  of  the  opinion  that 
the  error  complained  of  has  resulted  In  a  miscar- 
riaee  of  justice,  evidence,  although  technically 
sufficient  to  sustain  a  finding  of  guilt  may 
bo  M  unsatisfactory  as  to  render  what  in  a 
plaia  case  would  be  an  absolutely  harmless  er- 
ror one  of  vital  Importance,  Justifying  the  eon- 
duioB  that  it  has  resulted  In  a  nuscarriage 
of  instice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  H  8210-^^.  S221,  S230; 

Dec.  Dig.  I  loair*] 


4.  Cbiminai,  Law  (|  1188*>— Appeal— Haek- 
1X89  Erbor. 

Under  Const  art  6,  |  4^,  providing  that 
no  judgment  shall  be  set  aside  or  new  trial 
granted  in  ^ny  criminal  case  unless  the  court 
after  an  examination  of  the  entire  cause,  in- 
cluding the  evidence,  ^all  be  of  the  opinion 
that  the  error  complained  of  has  resulted  in  a 
miscarriage  of  justice,  appellate  courts  are  nec- 
essarily vested  with  a  large  discretion  in  deter* 
mining  the  effect  of  errors,  and  each  case  must 
depend  upon  its  own  drcumstancee,  since  it  is 
the  opinion  of  the  court  upon  a  full  considera- 
tion of  the  particular  record,  that  is  to  control 
upon  the  question  whether  the  error  complained 
of  lias  resulted  in  a  miscairiage  of  justice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  8216-8219.  3221.  3230; 
Dec  Dig.  I  U86.*] 

5.  CamiNAi.  Law  (|  1104*)— APFEAii—REcORD 
— Statutobt  Pbovisioits. 

Under  Pen.  Code,  i  1246,  requiring  Uie 
clerk  of  the  court  from  which  an  appeal  ia  taken 
to  transmit  to  the  clerk  of  the  appellate  court 
a  typewritten  copy  of  certain  papers,  Including 
"a  copy  of  other  minutes  of  the  action  including 
the  proceedings  on  motion  for  arrest  of  Judg- 
ment or  new  trial,"  and  sections  1247,  1247a, 
1247b  1247c  1247d,  providing  for  the  tran- 
scription, certification  by  the  reporter  and  by 
the  trial  judge,  and  forwarding  of  the  phono* 
graphic  reporter's  notes,  affidavits  presented  on 
a  motion  for  a  new  trial  were  properly  Included 
in  the  transcript  forwarded  by  the  clerk  and 
certified  by  him  alone,  where  they  were  so 
referred  to  and  identified  as  to  show  that  they 
were  the  precise  and  only  affidavits  presented 
on  tbe  motion,  whether  or  not  they  might  have 
been  included  In  the  reporter's  transcript  cer- 
tified by  the  trial  judge,  especially  in  view  of 
the  repeal  of  the  statutoty  provi^ons  rdative 
to  bills  of  exceptions  in  cruninal  cases., 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S8  2776,  2885,  2886 ;  Dec  Dig. 
i  1104.*] 

6.  Cbiminal  Law  {{  1037*)— Appeal— Beskb- 
VATioN  or  Grounds  of  Review— Necessitt 

OF  Objectionb. 

An  appellate  court  will  not  consider  a 
claim  as  to  the  misconduct  of  counsel  in  ai^u- 
ment  unless  objection  Is  made  thereto  at  the 
time. 

[Ed.  Notev— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  H  1691,  2646;  Dec  Dig.  | 
1037.*] 

7.  Cbiuinai,  Liaw  (§  1086*)— AppbaIi— Beoobd 
—Matters  to  be  Incx.udgd. 

To  properly  present  a  Question  as  to  the 
misconduct  of  counsel  in  argument  on  an  ap- 
peal in  a  criminal  case,  the  phonoi^apbic  re- 
porter's transcript  of  bis  notes,  showing  the 
portion  of  the  argument  complained  of,  the  ob- 
jection thereto,  and  the  action  of  the  trial  court 
thereon,  should  be  brought  to-  the  appellate 
court 

[Ed.  Noteu— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  H  2736-2769,  2770,  27T2, 
2794;  Dec  Dig.  f  1086.*3 

8.  GBnanAZi  Lav  8DS*)— Tbxal— KtESBNCT 
AND  Conduct  or  Btstahdbbs. 

It  is  the  duty  of  the  courts  to  see  that  pub- 
lic sentiment  is  not  expressed  to  or  in  tbe  pres- 
ence of  the  Jury  In  such  a  way  as  to  be  Ukely 
to  Influenoe  their  determination  or  to  overawe 
the  jury. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  H  2048-2053;  Dec  Dig.  | 
856.*] 
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9.  GsnnHAL  Ii&w  (|  1134*)— Apfbal— Habic- 

UES8  EIBBOB  — DBnOUCINATION  OF  PbKJUDI- 

oiAL  Effect. 

In  determining  the  prejudicial  effect  of 
errors  on  the  trial  of  a  railroad  policeman  for 
bcnnicide,  it  was  proper  to  consider  affidavits 
oa  a  motion  for  a  new  trial,  showing  that  ac- 
cosed  was  tried  in  a  community  hostile  to  him 
and  the  railroad,  that  newspaper  articles  were 
published  from  time  to  time  from  the  day  of  his 
arrest  to  the  end  of  the  trial  which  would 
materially  direct  and  mold  public  sentiment  so 
as  to  render  difficult,  if  not  impossible,  a  fair 
trial,  and  that  the  courtroom  was  packed  with 
sympathizers  of  the  prosecution,  who,  in  the 
presence  of  at  least  two  of  the  jurors,  applaud- 
ed the  appearance  of  the  prosecuting  attorney 
until  stopped  by  the  trial  judge. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  2587,  2653,  2936-2998,  3056, 
3067-5071;  Dec.  Dig.  |  1134.*] 

10-  Cbiuinal  Law  (|  706*)— Misconduot  of 
Counsel. 

On  the  trial  of  a  railroad  policeman  for 
homicide,  a  question  asked  his  superior  officer 
as  to  his  record  with  the  company  was  objected 
to  by  the  prosecuting  attorney,  who  then  asked 
whether,  if  such  testimony  was  admitted,  he 
wonM  be  allowed  to  prove  acts  concerning  ac- 
cased's  record.  Accused's  counsel  assented  to 
this  on  condition  that  the  matters'  must  not  be 
shown  by  twarsay  evidence,  to  wlilch  the  prose- 
cuting attorney  responded  that  it  would  be  by 
eyewitnesses.  On  cross-examination  of  such 
witness,  the  prosecuting  attorney  asked  if  com- 
plaint bad  ever  been  made  to  the  witness  by  the 

Eoblic  abont  the  manner  that  people  bad  been 
eaten  up  and  misused  by  train  policemen. 
After  an  objection  was  overruled,  he  withdrew 
the  question,  as  stated  by  him,  so  that  there 
could  possibly  be  no  error  in  the  record.  He. 
however,  did  ask  the  witness -if  be  ever  beard 
abont  accused  knocking  a  man  off  the  train  and 
breaking  his  leg,  i>uttiD^  a  man  off,  beating 
him  up,  and  throwing  him  into  a  barbed  wire 
fence,  or  knocking  a  man  down  off  the  train, 
abusing  him,  and  standing  over  him  with  bia 
feet  placed  on  the  other's  legs  or  ankles,  and 
upon  objection  to  such  questioning,  unless  the 
prosecuting  attorney  was  prepared  to  back  the 
questions  with  proof,  he  again  stated  that  they 
wonid  bring  in  eyewitnesses  who  would  identify 
accused.  No  testimony  as  to  any  such  acts  of 
accused  was  introduced ;  but  no  disavowal  was 
made  by  the  prosecuting  attorney  as  to  lila 
ability  to  produce  such  testimony.  Held,  that 
the  whole  altercation  constituted  misconduct 
on  the  part  of  the  prosecuting  attorney,  calcu- 
lated to  suggest  to  the  jury  tliat  acts  discredit- 
able to  accused  were  known  to  the  prosecu- 
tion, but  could  not  be  proved  under  the  rules 
of  evidence,  and,  where,  under  the  evidence, 
there  was  a  grave  doubt  as  to  accused's  guilt, 
such  misconduct  required  a  reversal. 

[Ed.  Note.— For  other  cases,  see  CrimiDal 
Law,  Cent  Dig.  I  1661;  Dec.  Dig.  |  706.*] 

11.  Cbihinai.  Law  ({  1137*)— MiscoNDnor  of 

COCNSEX,. 

Such  conduct  on  the  ^art  of  the  prosecut- 
ing attorney  was  not  invited  by  the  question 
aued  the  witness  by  accused's  counsel,  nor  by 
lis  consent  to  the  introduction  of  proof  of 
acts  discreditable  to  accused ;  this  probably  be- 
ing the  most  efficacious  way  of  removing  the 
impression  that  would  otherwise  have  been 
caused  by  the  making  of  the  proposition  by  the 
prosecutiDg  attorney. 

[Ed.  Note.— For  other  eases,  aee  Criminal 
Law,  Cent  Dig.  H  8007-SOlO;  Dec  Dig.  i 
1137.*] 

12.  WiTNEBSBS  (I  277*)— Cboss- Examination 
OF  Accused  in  Cbiwnai.  Case. 

On  a  trial  fOr  homicide,  where  there  was 
no  dispute  as  to  accused's  true  nam6  ft  was 


eiTor  to  permit  It  to  be  shown  by  aceiued*B  crosB- 

ezamlnatlon  that  be  participated  in'  bulng  con- 
tests held  by  a  club  of  which  he  was  a  member, 
and  that  he  did  so  under  an  assumed  name  be- 
cause he  woald  have  lost  his  position  had  his 
participation  been  known  to  his  employer. 

[Ed.  Note.— For  other  cases,  see  WitnesaeB, 
Cent  Dig.  |§  025.  079-083;  Dec.  Dig.  1  277.*] 

13.  WrrNESSBS  (i  268*)— Oboss-Ezaminaxion 

-Scope. 

Od  a  trial  for  homicide,  a  witness  for  the 
prosecution  acknowledged  on  cross-exambiatxon 
that  be  had  an  interest  .in  the  ontcome  of  the 
case,  and  that  a  libel  suit  by  accused  against 
a  newspaper  of  which  the  witness  was  one  of 
the  owners  was  pending.  The  court  excluded 
questions  as  to  why  he  had  no  financial  in- 
terest in  a  conviction,  and  as  to  whether  the 
article  complained  of  in  the  lib^  suit  was  not 
substantial]^  to  the  effect  Qiat  accused  hsd 
confessed  his  guilt,  and  if  the  article  was  not 
untrue  in  this  respect,  altbou^  accused's  coun- 
sel offered  to  show  that  the  witness^  newspaper 
did  publish  such  an  article,  and  that  It  was 
false.  Held,  that  the  cross-examination  was 
unduly  curbed  by  the  trial  court 

[Ed.  Note.— For  other  cases,  see  WitnesseB, 
Cent  Dig.  §8  931-948,  069 ;  Dec  Dig.  S  268.*] 

14.  CsnnNAL  Law  (|  719*)— TBUi>-Miscorr- 
DUCT  OF  Counsel. 

On  the  trial  of  a  railroad  policeman  for 
homicide,  it  was  improper  for  the  prosecuting 
attorney  to  state  in  his  argument  that  a  certain 
witness  for  the  prosecution  was  the  man  that 
the  sleuth  hounds  and  special  agents  of  the 
railroad  company  tried  to  bribe,  as  shovra  by 
the  records  in  the  case,  and  the  same  man  that 
they  offered  his  fare  to  Georgia  or  New  York, 
where  there  was  no  basis  therefor  except  hear- 
say evidence  which  had  been  stricken  out. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1669 ;  Dec  Dig.  S  710.*] 

In  Bank.  Appeal  from  Superior  Court, 
Shasta  County;  J.  E.  Barber,  Judge. 

Daniel  Fleming  was  convicted  of  man- 
slaugbter,  and  be  appeala  Bereraed. 

Bush  &  Hall,  of  Redding,  and  H.  C.  Booth, 
A.  A.  Uoore  and  Stanley  Moore,  all  of  San 
Francisco,  for  appellant  XJ.  S.  Webb,  Atty. 
Gen.,  3.  Charles  Jones,  Deputy  Atty.  Gen., 
and  Orr  M.  Cheooweth,  Dlst  Atty.,  of  Red- 
ding, for  the  People. 


FEB  CURIAM.  The  appellant  was  cbarg- 
ed  with  murder,  and  convicted  of  man- 
slaughter. He  appeals  from  the  judgment 
pronounced  upon  such  conviction,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

It  la  earnestly  contended  that  the  verdict 
1b  contrary  to  the  evidence.  It  must  be  con- 
ceded by  any  fair-minded  person  who  reads 
the  voluminous  record  on  appeal,  consisting 
of  over  4,000  pages,  that,  even  If  there  be 
sufficient  evidence  to  legally  sustain  the  ver- 
dict, the  guilt  of  appellant  by  no  means  sat- 
isfactorily appears  therefrom. 

The  deceased,  George  F.  Vallier,  was  a 
boy  of  about  16  years  of  age,  who,  with  a 
companion  named  Henry  Gobel,  a  boy  of  the 
same  age,  had  run  away  from  his  home  in 
Tacoma.  They  were  "beating"  their  way- 
south,  with  the  Intention  of  ultimately  reach- 
ing San  Francisco.  Appellant,  Daniel  Flem- 
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ing,  a  man  of  Si  jean  of  ftge,  was  a  state 
railxoad  pdUceman  In  the  employ  of  the 
Southern  Padfie  Company. 

On  Angnat  21^  1810,  at  about  10:45  p.  m., 
tbe  flnt  aecthm  of  train  16  of  the  railroad 
company,  bonikl  aonth,  arrlTed  at  the  depot 
at  Bedding,  Shasta  coun^,  on  ttane.  Tbe 
train  was  one  of  twelve  cars,  comdstiiv  of 
maO,  baggage,  and  dining  cars,  two  tourist 
cars,  and  six  standard  Pnllman  sleepers. 
Tbe  seventh  car  from  the  engine  was  tbe 
Pollman  "Edlnbnrg" ;  It  bdng  the  second 
PoUman,  with  the  "Roquefort/*  In  flront,  and 
the  "Adriatic"  Immediately  befajnd.  As  the 
train  came  to  a  stop  at  the  depot,  Valller 
and  Gobel  were  lying  on  tbe  top  of  the  "Edln- 
borg,"  a  little  to  tbe  south  of  tbe  center. 
They  were  taken  from  tbe  top  of  tbe  car  by 
Fleming,  with  the  assistance  of  others.  Gob- 
el was  consdons ;  bat  he  had  an  abrasion  on 
the  side  of  his  face  and  a  lump  on  the  back 
of  hla  neck.  Yallier  was  unconscious,  and 
dearly  very  seriously  injured.  After  being 
looked  over  on  tbe  platform'  at  the  depot,  he 
was  taken  to  a  hospital,  but  died  within  a 
very  short  time.  An  autopsy  had  tbe  same 
night  showed  a  number  of  wounds.  In  tbe 
opinion  of  the  doctor  officiating  thereat, 
death  was  due  to  an  oval  contused  wound 
on  tbe  forehead  over  the  left  eye,  underneath 
which  blood  clots  had  formed  on  the  brain. 
There  were  some  other  wounds,  one  near  tbe 
right  eye,  one  (a  clean  incised  wound)  on 
the  top  of  the  head  to  tbe  left,  scratches  on 
the  nose,  and  contused  wounds  on  the  top 
and  back  of  the  bead.  No  marks  were  then 
apparent  on  either  the  body  or  the  throat 

Tbe  theory  of  the  prosecution  was  that 
Fleming  Inflicted  these  Injuries  upon  tbese 
two  boys,  and  that  he  was  therefore  guilty 
of  the  crime  of  murder. 

Admittedly  none  of  these  Injuries  was  in- 
flicted after  the  train  arrived  at  the  depot  In 
Redding.  According  to  the  testimony  of 
both  the  witnesses  for  the  prosecution  and 
the  defense,  after  the  train  stopped  at  Red- 
ding, Fleming  went  up  on  top  of  tbe  car,  and 
without  any  violence  whatever  assisted  in 
removing  the  boys  to  tbe  ground.  Wliatever 
iDjnries  were  suffered  by  tbe  boys  had  been 
inflicted  at  some  time  prior  to  the  stoiq^lng 
of  the  train  at  the  depot  in  Redding. 

According  to  the  testimony  of  Qobel,  the 
two  boys  bad  boarded  the  car  "Edlnburg" 
when  the  train  passed  through  Delta  at 
8 -.45  p.  m.,  at  once  climbing  to  tbe  top.  Flem- 
ing was  on  the  train  at  the  time,  having 
Uiarded  it  at  Ashland,  Or.,  en  route  to  Oak- 
land.  He  bad  not  been  assigned  to  this 
trala  fbr  active  dn<7,  but  was  on  his  way 
from  Ashland,  whither  he  had  gone  in  the 
performanoe  of  his  duties  to  Join  a  north- 
boQsd  train  at  OaUand.  He  was  not  appris- 
ed of  the  probability  of  there  being  any  per- 
son <m  top  of  the  train  until  it  had  left  Ken- 
i>ett  at  0;53  p.  m.  Thereafter,  before  stop- 
Vlng  at  tbe  Bedding  depot,  tbe  train  had 


stopped  only  as  follows :  At  Coram,  4.7  miles 
from  Kennett,  where  it  simply  came  to  a 
stop,  and  then  went  on  at  10:05  p.  m.;  at 
Motion,  3  miles  from  Coram,  where  it  took 
water,  and  left  at  10:16  p.  m.;  and  at  Kes- 
wick, 7.8  milea  from  Motion,  which  It  left  at 
10:20  p.  m.  The  distance  fn>m  Keswick  to 
Redding  is  5.7  miles,  and  the  time  was  16 
minutes,  giving  a  rate  of  speed  betwem  tbese 
places  of  a  trifle  ovor  a  mile  in  S  mlnntes. 
It  is  obvious  tbat^  if  Fleming  inflicted  tbese 
injuries,  he  must  have  done  so  at  one  of 
these  stops,  or  else  have  been  on  top  of  the 
"Edlnburg"  engaged  In  a  brutal  and  wanton 
assault  on  the  boys  while  the  train  was  In 
motion.  The  latter  is  tbe  theory  adopted  by 
the  prosecution,  which  does  not  Intimate  that 
there  was  anything  to  lend  support  to  the 
Idea  that  Fleming  went  to  the  top  of  tbe  car 
at  any  time  before  it  left  Keswick  at  10:20 
p.  m.,  unless,  from  the  testimony  of  certain 
of  their  witnesses  to  the  effect  that  a  man 
was  stending  on  top  of  tbe  car  as  it  ap- 
proached the  Redding  depot.  It  may  be  in- 
ferred tliat  be  went  tbere  when  the  train  was 
at  Keswick,  and  rode  from  Keswick  to  Red- 
ding on  the  top  of  tbe  train.  The  testimony 
of  the  witnesses  for  the  prosecution  put  the 
Injuries  as  being  Inflicted  while  the  train 
was  very  near  to  the  Redding  depot;  Gobel 
testifying  to  tbe  presence  of  the  lights  of 
what  was  apparently  a  large  town,  and  tbe 
other  witnesses  claiming  either  to  have  wit- 
nessed an  assault  or  to  have  seen  a  man 
standing  on  top  of  tbe  train  before  It  stop- 
ped, all  being  at  most  only  a  few  hundred 
feet  from  the  station.  O&e  of  these  claimed 
to  have  seen  this  man  climb  down  from  the 
top  Just  before  It  stopped,  and  reach  the 
ground,  only  to  crawl  under  tbe  train,  and 
climb  up  again  on  tbe  other  side  Immediately 
after  It  stopped,  while  two  of  the  other 
three  who  testified  to  the  presence  of  a  man 
on  the  top  of  the  car  before  it  stopped  at 
Redding  substantially  said  that  he  disappear- 
ed between  two  of  tbe  cars  before  the  train 
stopped. 

Enough  has  been  said  to  show  that  a  de- 
termination that  Fleming  Inflicted  these  in- 
juries necessarily  Involves  the  determination 
that  he  either  made  the  trip  from  Keswick 
to  Redding  on  the  top  of  this  train,  or  climb- 
ed to  the  top  while  it  was  running  at  the 
rate  of  20  miles  an  hour,  all  at  great  peril 
to  himself,  and  solely  for  the  purpose  of  mak- 
ing a  brutal  assault  upon  some  persons  tbere 
whom  he  did  not  know,  and  against  whom 
he  could  have  no  grievance  other  than  that 
they  were  stealing  a  ride  on  a  train  of  his 
employer.  It  is  dlfflcnlt  to  see  what  possible 
motive  for  such  a  proceeding  aa  his  part,  full 
of  serious  discomfort  and  even  deadly  peril  to 
himself  could  have  ezlsted.  The  theory  of 
learned  special  counsel  for  the  prosecution 
to  the  effect,  substantially,  that  It  was  a  de- 
sire on  bis  part  to  please  Ids  employer  Is, 
to  say  the  least,  hardly  satisfactory.  And, 
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moreover,  a  conclusion  of  his  gollt  further 
involTes  the  conclusion  that  he  put  Off  his 
unlawful  assault  until  within  a  few  hundred 
yards  of  the  Bedding  depot,  where  his  pres- 
ence on  the  top  of  the  car  and  his  part  In 
the  assault  might  be  observed  b;  those  in 
the  Tldnlty,  seeMng  to  escape  observation 
In  that  poedtlon  only  when  the  train  was 
Just  about  to  stop  at  the  station,  and  Im- 
mediately thereafter  reascendlng  to  the  top 
of  the  car  to  assist  In  taking  the  boys  down. 
It  goes  without  saying  that  such  action  on 
the  part  of  a  man  possessing  his  seiuBes  is 
hardly  conceivable. 

In  addition,  we  have  testimony  on  the  part 
of  several  persons  who  were  on  the  train, 
which  Is  absolutely  Incompatible  with  any 
idea  of  such  action  on  the  part  of  Fleming. 
As  was  said  by  the  District  Court  of  Appeal 
in  deciding  this  case,  the  showing  made  by 
appellant  "appears  in  the  transcript  to  have 
3)een  strong  and  persuasive."  It  is  not 
suggested  by  anybody  that  be  was  on  top  of 
the  train  at  any  time  before  it  left  Keswick 
at  10:28  p.  m.,  the  last  stop  before  Bedding. 
Aftw  the  train  left  KesvAds.  be  was  seen  In 
a  car  of  the  train  by  B^na,  a  brak^an, 
and  by  a  Mr.  Uulhem,  a  passenger.  When 
the  tuin  was  condng  into  the  Bedding  yard, 
and  up  to  the  time  It  Btopjwd  at  the  station, 
during  the  very  time  that  be  must  have  been 
on  top  of  the  car  "Bdlnburg"  if  the  theory 
of  the  [nY>8ecntlon  be  correct,  bis  presoice  on 
the  southerly  idatform  of  car  "Bdln- 
burg" or  the  northerly  platform  of  the  ad- 
joining car  "Boqnefort"  Is  testified  to  in  the 
most  positive  way  by  a  passenger,  a  Mr. 
Paul  Compton,  of  Ias  Angeles,  by  the  con- 
ductor, W.  D.  Gill,  by  James  T.  Horgan,  a 
special  ^ent  of  the  Southern  Pacific  Com- 
pany, and  by  B.  W.  Winn,  the  porter  on  the 
"Edinburg."  Accordli^  to  Mr.  Compton's 
testimony,  bis  Interest  la  the  matter  bad 
been  aroused  by  the  fact  that  Just  before  the 
train  reached  Komett  he  had  beard  a  loud 
noise  on  the  top  of  the  car  "Bdlnburg,"  In 
which  he  and  his  wife  had  accommodations, 
and  upon  Inquiry  of  the  porter,  who  was  en- 
gaged in  making  up  berths,  was  informed 
substantially  that  probably  some  one  stealing 
a  ride  on  top  of  the  car  had  been  hurt  In  the 
tunnel  (tunnel  No.  2)  through  which  they 
were  passing.  At  Kennett,  when  the  train 
stopped,  he  had  climbed  to  an  upper  berth, 
which  he  bad  the  porter  let  down  for  him, 
and,  listening  at  the  ventilator,  had  distinct- 
ly heard  some  one  groaning  or  moaning  on 
top  of  the  car.  When  Fleming  passed 
through  the  car  shortly  after  the  train  left 
Kennett,  Compton  told  him  about  the  occur- 
rence, and  viemlng  said  he  would  Investigate 
the  matter  when  the  train  stopped.  By 
reason  of  what  he  bad  heard,  he  was  special- 
ly interested  In  the  outcome,  and  went  upon 
the  platform  as  the  train  neared  Redding 
for  that  reason.  He  saw  Fleming  step  to  the 
ground  as  the  train  came  to  a  stop,  go  out 


a  few  feet,  and  look  up  to  the  top  of  the  cflr, 
and  immediately  thereafter  climb  np. 
Through  some  misunderstanding,  the  con- 
ductor was  not  apprised  of  there  being  any- 
thing wrong  until  after  tlie  train  left  Kea- 
wlck,  and  the  result  was  that  the  train  waa 
not  held  Bufficientiy  loi^  at  any  of  the  other 
places,  according  to  Fleming,  to  enable  him 
to  go  to  the  top  of  the  train  and  find  out 
wliat,  if  anything,  was  wrong.  After  leaving 
Keswick,  Fleming  met  the  conductor,  and 
told  him  about  the  matter,  and  he,  the  con- 
ductor, and  Horgan  discussed  the  advisabil- 
ity of  stopping  the  train  and  Investigating. 
However,  as  Qiey  were  very  near  Bedding  at 
the  time,  Horgan  advised  that  they  run  on 
Into  that  place,  and  then  Investigate,  and 
this,  according  to  Horgan  and  Gill,  waa  done. 
GIU  testified  that  he  tried  to  see  what,  if 
anything,  was  on  top  of  the  car  by  attempt- 
ing to  climb  up  on  the  side  of  tbe  car  from 
the  vestibule  while  the  train  was  In  motion, 
but  that  he  could  not  get  very  far,  and  could 
not  see  anything.  Both  of  them  testified 
that  Fleming  was  -with  them  on  the  platform 
between  the  "Edinburg"  and  the  "Boquefort** 
until  the  train  stopped.  The  porter  Winn, 
who  had  likewise  heard  the  disturbance  on 
top  of  the  car,  was  also  on  the  platform  as 
the  train  came  into  the  station,  and  testified 
to  the  presence  of  Fleming.  Fleming  tiim- 
self  testified  to  the  same  thing.  He  further 
testified  that  he  had  started  to  climb  up  at 
a  previous  stop,  but  that  the  train  was  start- 
ing before  he  got  up  to  the  top,  and  be  was 
compelled  to  Jump  down  and  get  back  on  the 
train.  At  Keswick,  which  was  after  he  had 
reported  tbe  matter  to  Horgan,  he  got  to 
the  ground  from  near  the  front  of  the  train, 
and  ran  to  a  litUe  Incline  a  few  feet  away 
from  the  car  "Edinburg,"  where  he  could  see 
the  top  of  the  car,  and  he  saw  what  looked 
like  two  forms  there.  As  tbe  train  was  start- 
ing, he  got  back  on  the  train,  and  shortly 
thereafter  found  the  conductor,  and  told  him 
about  the  matter,  with  the  result  already 
stated.  According  to  the  brakeman  Bellus, 
be  (Bellus)  had  been  told  by  Horgan  before 
they  reached  Keswick  that  they  thought 
there  was  some  one  on  the  top  of  tbe  train. 
The  train  stopped  there  to  change  mall, 
and  he  signaled  the  engineer  to  go  ahead. 
Horgan  complained  to  him  afterwards  be- 
cause he  had  not  held  the  train  at  Keswick, 
and  he,  Bellus,  said  he  had  no  orders  to  do 
so.  According  to  Horgan,  there  was  some- 
thing of  a  controversy  between  himself  and 
Bellus  because  of  the  latter's  failure  to  hold 
the  train  at  Keswick,  and  a  threat  on  his 
(Horgan's)  part  to  report  him.  There  is  no 
question  but  that  immediately  upon  the  train 
stopping  at  Bedding  Bellus,  with  a  lantern 
in  his  hand.  Jumped  off  the  rear  end  of  the 
first  tourist  car,  ran  forward,  and  Immedi- 
ately climbed  to  the  top  of  the  train,  and  ran 
back  along  the  tops  of  the  cars  to  the  "Edin- 
burg." Compton's  testimony  as  to  the  noise 
on  the  top  ot  the  car  Just  before  the  train 
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reached  Keoaett  Is  fully  corroborated  by  bU 
'Wife,  and  ftlao  by  the  porter,  and  a  passenger 
named  -Carroll.  So  far  as  the  people  on  the 
train  are  concerned,  there  was  nothing  to 
contradict  the  testimony  of  those  who  did 
testis,  as  above  stated,  in  any  substantial 
way.  The  story  told  by  them  la  reasonable, 
and  onleas  it  be  utterly  rejected,  as  the  crea- 
tion of  willful  perjurers,  it  Is  lmi>ossible  to 
understand  how  Fleming  can  be  guilty  of 
the  crime  charged  against  him,  and  of  which 
he  has  been  convicted.  In  addition  to  this, 
it  ia  to  be  noted  that  witn^ses  of  position 
and  standing,  among  them  being  Father  Mc- 
XaUy,  of  St  Patrick's  Church,  Oakland,  and 
Mr.  F.  MuUlns,  chairman  of  the  board  of 
supervisors  of  Alameda  county,  testified 
that  Flemlngfs  reputation  for  peace  and 
qoiet  was  excellent  and  of  the  hisbrat  stand- 
ing, and  no  attempt  was  made  to  contradict 
the  wltn^eea  in  any  way. 

The  evidence  relied  upon  as  sufficiently 
showing  the  infliction  by  Fleming  upon  Val- 
uer of  the  injuries- causing  hia  death  is  that 
of  Gobel,  his  companion,  that  of  four  wit- 
nesses who  testified  to  seeing  a  large  man  on 
top  of  the  "Edinbui^'  as  tt  came  Into  Red- 
ding and  t>efore  It  stopped  at  the  station, 
that  of  sevexal  persona  aa  to  Fleming's  ap- 
pearance  and  conduct  at  the  station,  and 
that  of  certain  witnesses  as  to  the  nature  of 
the  Injuries  received  by  the  deceased. 

The  testimony  as  to  Fleming's  appearance 
and  conduct  at  the  station  may  be  dismissed 
tnUD  consideration  with  very  slight  notice. 
It  throws  very  little,  if  any,  light  on  the 
qoestlons  Involved  In  this  case.  The  wit- 
nesses giving  this  testimony  sabstantiaUy 
said  that  Fleming  appeared  nervous  and  ez> 
dted,  and  that  he  esEpreased  various  views  as 
to  how  the  boys  were  injured,  such  as  that 
they  were  dinink  and  fighting,  and  had  been 
bart  In  the  tnnnel.  This  was  the  sum  and 
sabatance  of  this  testimony.  Aasnmlng  this 
ttstinuHiy  to  be  true,  we  do  not  see  that,  un- 
der the  drctunstanoes,  it  assists  materially  in 
determining  the  question  of  Elemlng's  guilt 
or  innocence. 

Hie  only  theory  suggested  1^  comuel  for 
s^eUant  on  the  trial  as  to  the  source  of  the 
injnrlei  inflicted  on  deceased  was  that  they 
^rere  caused,  in  part  at  least,  by  contact 
(dth  a  timber  in  the  tunnel  just  north  of 
Kamett,  or  by  something  falling  upon  him 
from  the  top  of  the  tunnel.  The  only  basis 
for  this  theory  appearing  in  the  evidence  is 
the  testimony  of  Compton  and  others  in  the 
"Edinburg"  as  to  the  noise  heard  from  the 
top  of  the  car  as  it  was  passing  through  the 
tunnel  and  thereafter  when  the  train  stop- 
ivd  at  Kennett.  There  is  much  in  the  tes- 
timony, as  to  the  condition  of  deceased 
vlien  seen  upon  the  platform  at  Redding  and 
the  nature  of  the  injuries,  to  indicate  that 
>^nie  of  the  injuries  at  least  were  not  so 
cased;  but  there  is  no  contradiction  of  the 
testimony  of  the  witnesaes  tor  tins  defense, 


that  something  did  hAp[>en  on  tlie  top  of  the 
car  while  it  was  passing  through  the  tunnel, 
followed  by  the  sounds  indicating  that  some 
one  there  was  seriously  hurt  It  is  to  be 
borne  In  mind,  however,  that  it  was  not  in- 
cumbent on  defendant  to  show  bov  ''hese  in- 
juries were  received,  nor  was  it  even  at  all 
essential  to  his  Innocence  that  deceased 
should  have  been  mortally  Injured  by  coming 
into  contact  with  a  timtier  in  the  tunnel. 
In  so  far  as  anything  disclosed  by  the  tes- 
timony as  to  the  condition  of  deceased  and 
bis  companion  and  the  nature  of  their  in- 
juries is  concerned,  if  we  concede  that  some 
of  the  injuries  of  deceased  were  inflicted  by 
some  person,  it  Is  just  as  reasonable.  In  view 
of  the  testimony  of  the  defense,  to  assume 
that  they  were  inflicted  by  another  than  de- 
fendant as  it  is  to  assume  that  defendant 
was  the  perpetrator.  It  cannot  reasonably 
be  argued  that  no  one  else  had  the  oppor- 
tunity. Assuming  the  testimony  relied  on  by 
the  prosecution  in  this  regard  to  be  entirely 
true,  it  is  entirely  possible  that,  as  Is  said 
to  have  been  suggested  by  Fleming  at  Red- 
ding, the  two  twys  were  scuffling  and  fight- 
ing as  the  train  entered  the  tnnnel,  and  that 
in  the  m&]6e  deceased  might  have  been  part- 
ly Injured  by  something  in  the  tnnnel,  and 
also  suffered  some  of  the  other  injuries 
shown.  It  was  incumbent  on  the  prosecution 
to  show  beyond  a  reasonable  doubt  that 
Fleming  actually  Inflicted  the  injuries. 

In  the  last  analysis,  the  case  of  the  people 
in  this  regard  must  rest  upon  the  testimony 
of  Gobel  and  the  four  witnesses  who  said 
they  saw  a  big  man  on  the  top  of  the  car 
before  it  stopped  at  the  Redding  depot 

It  may  safely  be  said  that  uncorroborated 
Gobel's  testimony  would  not  satisfy  any  rea- 
sonable man  as  to  the  participation  of  Flem- 
ing or  any  "big  man"  In  any  assault  He  re- 
mained in  Redding  at  a  hospital  from  th•^ 
night  of  August  25,  1910.  untU  about  Sep- 
temt)er  3, 1910.  when  he  returned  to  his  home 
in  Tacoma.  But  one  witness  testified  to  his 
saying  anything  during  that  time  as  to  any 
assault,  the  matron  of  the  hospital,  who  tes- 
tified to  a  conversation  had  with  him  on  Au- 
gust 26th.  She  testified  that  in  the  course 
of  that  conversation  he  said  that  a  big  man 
or  a  large  man  had  hit  him.  and  that  he  did 
not  remember  any  more.  No  one  else  testi- 
fied that  Gobel  gave  any  intimation  after  be- 
ing taken  to  the  hospital  on  August  26th,  and 
before  leaving  Redding  In  September,  that 
any  one  had  assaulted  either  him  or  Valller, 
although  he  was  questioned  several  times  as 
to  the  circumstances.  He  tilmself  testified 
ttiat  he  did  not  remember  what  occurred  un- 
til some  time  in  October.  On  August  26th, 
the  day  after  the  occurrence,  he  was  inter- 
viewed in  the  hospital  by  Mr.  Chenoweth.  the 
present  district  attorney  of  Shasta  county, 
who  was  then  assistant  district  attorney,  in 
the  presence  of  a  newspaper  man.  Gobel  said 
substantially  that  he  and  ValUer  got  on  the 
car  at  Delta,  and  finally  went  to  sleep ;  that 
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he  woke  np  fe^ng  sldt,  and  heard  Yalller 
moaning,  and  asked  him  to  keep  quiet,  as  he 
was  afraid  the  tralnmoi  would  hear  him; 
that  something  hit  him;  and  that- he  re* 
membered  no  more.  Chenoweth"  was  examin- 
ed as  a  witness  on  the  part  of  defraidant  as 
to  this  Interview,  and  fully  and  frankly  cor- 
roborated the  newspaper  man's  testimony  In 
the  matter.  Certain  marks  on  the  throat  of 
deceased  which  were  found  when  the  body 
was  examined  at  Tacoma  created  a  saspidon 
In  the  minds  of  his  relatives  that  he  had 
been  assaulted  by  some  one.  On  September 
24th  the  body  was  exhumed  and  further  ex- 
amined in  the  presence  of  Oobel,  and  the 
next  day  the  mother  of  deceased  and  his 
aunt,  together  with  Gobel,  started  for  Bed- 
ding. In  the  meantime  Gobel  had  remember- 
ed nothing  about  any  assault  or  any  big 
man.  Shortly  after  their  arrival  in  Bedding 
the  mother  retained  an  attorney,  the  special 
counsel  for  the  prosecution  in  tbla  case,  and 
commenced  an  action  against  the  Southern 
Padflc  Company  for  $50,000  damages  for  the 
death  of  her  son,  alleging  that  he  had  been 
killed  by  employes  of  the  company.  During 
their  stay  in  Beddii^  Gobel  was  constantly 
with  the  mother  and  aunt,  staying  in  the 
same  house  with  them  at  their  expense,  try- 
ing, as  he  said,  to  remember  Just  what  oc- 
curred. Hooper,  who  will  be  referred  to 
hereafter,  gave  him  his  version  of  the  mat- 
ter, and  his  associates  at  all  times  were  those 
who  had  conceived  and  were  maintaining  the 
theory  that  Fleming  had  assaulted  the  boys 
on  the  top  of  the  car,  and  had  practically 
choked  Yalller  to  death,  and  who  were  con- 
tinually urging  him  to  remember.  This  was 
the  atmosphere  that  was  constantly  about 
him,  until  Anally,  one  morning  as  he  was 
getting  out  of  bed  and  dressing  himself,  the 
whole  thing  came  to  him.  This  was  not 
earlier  than  October  15th,  over  40  days  after 
the  occurrence.  He  then  remembered,  as 
told  by  him  at  the  first  preliminary  examina- 
tion, as  follows,  omitting  the  matters  that 
preceded  thdr  going  to  sleep  on  top  of  the 
car:  "And  then  George  Valiier  laid  down, 
and  didn't  say  a  word,  and  I  laid  down,  and 
didn't  say  a  word,  too — we  was  so  tired  and 
sleepy,  and  I  don't  know  how  long  it  wa&. 
I  kind  of  woke  up,  and  looked  around  like 
that,  and  kind  of  seen  the  lights  of  some 
town,  and  Just  then  I  got  struck  in  the  side 
of  the  head,  here.  It  kind  of  dazed  me.  I 
couldn't  tell  a  minute,  or  second — I  couldn't 
tell  how  long,  and  I  looked  up  a  little  bit, 
and  I  seen —  I  hollered  to  George,  and  I 
seen  an  awful  large  man — It  looked  like  be 
had  on  a  trainman's  suit — bad  hold  of 
George's  throat  with  one  hand,  and  beating 
Mm  with  the  other,  and,  when  this  big  man 
seen  that  I  saw  him,  he  Just  plunged  over  to 
me,  and  hit  me  on  the  back  of  the  neck,  and 
I  can't  remember  anything  more  until  I  was 
talking  to  somebody  here  at  the  depot." 
Saying  nothing  about  it  to  the  mother  and 
aun^  with  whom  he  bad  breakfast,  he  went. 


after  break&st,  to  the  moUier^  attorney, 
and  told  hie  sto^.  On  October  22d  he  swore 
to  these  matters  before  a  jnstloe  of  the  peace, 
and  for  the  first  time  a  warrant  was  Issued 
for  the  arrest  of  Fleming.  This  story  he 
clung  to,  with  almost  painful  ^redelon,  on 
all  occasions  when  be  testified.  On  the  trial 
on  his  cross-examination  he  said,  in  response 
to  questions,  that  be  could  not  say  wheOier 
bis  story  might  not  be  "an  Imagination" ; 
that  "possibly"  it  might  It  is  to  be  borne 
In  mind  that  Gobel  must  have  seen  Flemins 
on  top  of  the  dtr  with  him  when  be  opened 
his  eyes  at  Bedding  and  was  hdng. assisted 
to  the  ground. 

Aside  from  Gobel,  the  most  important  wit- 
ness against  Fleming  was  a  colored  man  nam- 
ed Hooper,  who  at  the  time  of  this  occur- 
rence was  a  paroled  convict  from  the  state 
prison  at  San  Quentin;  the  Judgment  against 
him  being  one  based  upon  his  conviction  of 
the  crime  of  grand  larceny.  He  was  then 
working  as  porter  at  the  Lorenz  Hotd.  He 
testified  substantially  that,  desiring  to  secure 
Pullman  reservations  for  two  men  going 
sooth,  he  went  north  to  Shasta  street,  three 
blocks  above  the  station,  to  board  the  train 
as  it  passed,  and  see  If  he  could  secure  res- 
ervations; that  as  the  train  passed  he  saw 
a  man  on  top  of  a  Pullman  near  the  head  of 
the  train;  that  he  got  on  the  step  of  an- 
other car,  and  spoke  through  the  door  to  a 
porter  In  the  vestibule,  and,  the  porter  tell- 
ing him  that  they  were  "cbock-a-bloc^".  be 
jumped  off,  and  ran  to  a  car  ahead,  and 
Jumped  up  to  the  lower  step  of  another  car ; 
that  standing  there  he  saw  through  the  glass 
doors  a  man  getting  down  between  the  cars 
on  the  other  side,  and  come  to  the  ground ; 
that  he  saw  this  man  come  under  the  car 
to  the  side  on  which  be  was,  when  the  train 
stopped,  and  climb  to  the  top  of  the  car 
again,  and  assist  in  taking  the  trays  down ; 
that  this  man  picked  one  of  the  boys  up,  and 
said,  if  they  did  not  take  him,  he  would 
throw  him  down.  The  man  'was  Fleming. 
The  evidence  is  very  strong  to  the  effect  that 
Hooper  did  not  tell  his  story  to  anybody  un- 
til he  told  It  to  the  aunt  of  VaUler  after  she 
and  the  mother  came  from  Tacoma  to  Inves- 
tigate the  matter. 

Another  one  of  the  four  witnesses  referred 
to  was  a  man  named  SulUvan.  His  own  tes- 
timony showed  that  he  had  been  convicted  of 
a  felony,  and  had  served  a  term  in  a  state 
prison  In  another  state;  that  he  bad  Just 
served  a  six  months'  sentence  In  the  county 
jail  at  Bedding,  being  released  therefrom 
only  a  week  before  this  occurrence;  that  he 
had  been  working  a  few  days  In  a  small 
saloon  in  Bedding,  cooking;  that  he  was  a 
drinking  man,  and  had  been  drinking  during 
the  two  or  three  days  Immediately  preceding 
the  occurrence.  He  was  hiding  behind  a  pile 
of  ties  at  or  near  Tehama  street,  two  blocks 
north  of  the  station.  Intending  to  be&t  bis 
way  out  of  town  on  this  train.  After  the 
engine  passed,  be  stepped  ont,  and  "slsed  up 
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the  train,"  and  saw  a  lai^  man  on  top  of 
one  of  tbe  cars  between  two  men  wbo  were 
lylDg  tbere.  Tills  man  walked  rapidly  to- 
wards tbe  southerly  end  of  the  car,  and  went 
down  In  between  two  cars.  He  also  first  told 
his  story  to  the  annt  of  deceased  some  weeks 
after  the  occurrence. 

Of  the  remaining  two  witnesses,  one  had 
pleaded  guilty  to  the  crime  of  forgery,  had 
serred  some  months  of  his  sentence,  and  had 
been  pardoned.  He  likewise  claimed  to  bare 
seen  a  large  man  standing  on  top  of  the 
train  before  It  stopped,  and  two  boys  lying 
tliere.  The  other  was  with  a  girl  whom  be 
had  just  met,  and  with  whom  he  had  walk- 
ed np  to  a  park  near  the  depot.  He  was  at 
or  near  the  park  when  the  train  passed. 
He  said  he  saw  a  large  man  In  uniform  on 
top  of  the  train  as  It  passed,  and  that  this 
man  disappeared  at  the  end  of  tbe  car,  ap- 
parently between  two  coaches.  He  had  not 
told  bis  story  to  asxy  one  until  a  few  days 
before  the  trial 

Enough  has  been  said  to  show  the  charac- 
ter of  the  testimony  upon  which  the  pro  seen- 
tlon  reUed  to  show  the  presence  of  Fleming 
on  top  (tf  the  car  before  the  train  BttweA  at 
Redding.  The  only  other  witness  who  testl- 
ded  to  observing  the  train  as  it  paased  either 
the  Shasta  street  or  Tehama  street  crossing 
was  one  F.  P.  McNeil,  called  by  the  proseca< 
Hon  to  testify  to  the  fact  that  Flaming  ap- 
peared somewhat  excited  while  at  the  d^iot 
On  crosB^xamtnatlon  he  testified  that  be 
8t(9ped  at  the  Tehama  steet  crossing,  with 
Us  blcrde,  as  the  train  passed ;  that  be  oB- 
aerred  what  he  thought  was  a  man  lying  on 
top  of  the  train,  and  found  ont  afterwards 
Uiat  tbere  were  two  men  there;  and  that  be 
saw  nobody  standing  on  top  of  that  car. 

[1}  We  have  not  set  forth  the  for^cc^g 
la  regard  to  the  erldence  for  the  purpose  of 
establishing  that  it  Is  not  technically  suffl- 
dent  to  support  a  verdict  of  guilty,  for  under 
our  well-established  rule  such  a  conclusion 
cannot  be  reached  by  an  appellate  court 
While  a  full  consideration  of  all  the  evidence, 
as  Bhown  by  the  record,  brings  us  to  the 
concloalon  that  It  Is  extremely  improbable 
that  tbe  defendant  was  on  tbe  top  of  this 
train  at  any  time  prior  to  Its  stopping  at  the 
station  at  Kedding,  the  testimony  of  the 
four  witnesses  to  whom  we  have  referred, 
together  with  the  other  testimony  on  behalf 
of  the  prosecution  to  which  we  have  alluded, 
was  sufiiclent,  if  believed  by  the  Jury,  to 
npport  the  concl^islon  that  the  defendant 
did  cause  the  death  of  Valller.  We  may  not 
be  able  to  understand  how  the  Jury  could 
hare  been  satisfied  beyond  all  reasonable 
doubt  of  the  guilt  of  the  defendant,  In  view  of 
the  testimony ;  but  It  was  the  exclusive  func- 
tloQ  of  that  body  to  determine  tbe  amount  of 
CRdlt  to  be  given  to  each  and  all  of  the 
witnesses.  We  have  set  forth  the  testimony 
showing,  as  we  think,  how  extremely  doubt- 
'nl  was  the  guUt  of  the  deftedant.  In  order 


that  the  effect  of  certain  erroneous  proceed- 
ings on  the  trial  may  the  better  be  under- 
stood. 

[2-4]  W^lle  the  provision  of  onr  Consti- 
tution restricting  the  Jurisdiction  of  appel- 
late courts  to  "quesUons  of  law  alone"  (sec- 
tion 4,  art  0,  Const)  has  not  been  in  terms 
amended,  the  amendment  adopted  in  1911, 
being  section  4%  of  article  6,  undoubtedly 
makes  it  the  duty  of  any  appellate  court  In 
considering  the  questions  of  law  presented  on 
an  appeal  In  a  criminal  case  to  consider  the 
"entire  cause  including  the  evidence"  for 
the  purpose  of  determining  whether  any  er- 
ror or  erroneous  procedure  complained  of 
"has  resulted  In  a  miscarriage  of  Justice.** 
If  the  court  be  of  the  opinion  that  such  has 
been  tbe  effect  it  must  reverse  the  Judgment 
It  Is  plain,  of  course,  that  the  evidence  in  a 
case,  while  technically  sufficient  to  sustain 
a  finding  of  guilt  may  be  so  unsatisfactory 
as  to  render  what  in  a  plain  case  would  be  an 
absolutely  harmless  error  one  of  vital  im- 
portance one  affording  ample  ground  for  tlte 
confduslon  that  it  has  resulted  In  a  miscar- 
riage of  Justice.  Under  this  ammdment  to 
our  Constitution,  an  appellate  court  moat 
necessarily  be  vested  with  a  la^  discretion 
in  determining  the  dfect  of  errors,  and  each 
case  must  depehd  upon  Its  own  drcnmatances. 
It  is  the  "opinion"  of  the  court  based  upon 
a  full  consideration  of  the  particular  rec- 
ord that  Is  to  control  upon  the  question 
whether  the  error  complained  of  has  resulted 
in  a  ndscarriftge  of  Justice. 

Conditions  under  which  tbe  defendant  was 
tried,  as  shown  by  statemeats  contained  in 
affldavits  filed  on  the  motton  for  a  new  trial, 
and  not  disputed,  were  graphically  depict- 
ed in  the  opinion  of  the  District  Court  of 
Appeal  in  this  case.  It  was  said  that  it  was 
not  disputed  that  defendant  was  tried  in  the 
center  of  a  community  where  a  feeling  of  hos- 
tility against  him  and  his  employer  prevailed. 
Newspaper  articles  were  published  from  time 
to  time  from  the  day  of  his  arrest  to  tbe  end 
of  tbe  trial,  tbe  tendency  of  which,  according 
to  the  District  Court  of  Appeal,  "would  nat- 
urally be  to  direct  and  mold  public  soitl- 
raent  so  as  to  render  difficult  If  not  Im- 
possible, a  fair  trial,  and  to  Influence  and 
forestall  the  verdict  of  tbe  Jury  r^rdless 
of  the  law  and  the  evidence."  As  to  the 
conditions  in  the  courtroom  during  the  clos- 
ing argument  the  District  Court  of  Appeal 
said:  "The  situation  was  graphically  de- 
scribed in  one  article  published  In  a  local 
newspaper,  and  incorporated  In  appellant's 
affidavit  as  follows:  The  superior  courtroom 
of  Shasta  county  might  have  been  a  ball 
bedroom,  as  far  as  Its  capacity  to  hold  peo- 
ple is  concerned,  when  Special  Prosecutor 
Braynard  made  his  mighty  closing  argument 
that  ends  a  case  that  has  been  before  all 
eyes  for  three  months.  •  «  «  The  scene 
at  the  courthouse  was  never  duplicated  or 
ev^  approadied  in  its  long  history.  Tbe 
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npstatrs  eorrldors  were  so  congested  with  an 
overflow  that  tliey  were  blocked.  It  was  ut- 
terly Impossible  to  get  past  the  lines  that 
were  formed,  as  there  was  but  more  compact- 
ness beyond,  and  each  man  and  woman  was 
determined  not  to  yield  a  step  that  wonld 
carry  them  from  the  aonnd  of  the  great  pros- 
ecator's  to1c&  •  •  •  The  scene  present- 
ed in  the  courtroom  was  extraordinary.  It 
was  jucked  to  erery  foot  of  Its  standing 
room  duilng  the  noon  hour  by  spectators 
who  were  content  to  wait  A  hundred  found 
seats  on  the  floor,  and  the  spectators'  railing 
was  no  bar;  a  drcle  of  spectators  extending 
from  It  to  the  platform  on  which  Judge  Bar- 
ber sat  Anything  that  could  be  utilized 
to  sit  on  was  taben  advantage  of,  from 
sticks  of  wood  to  places  of  rantage  on  rail- 
ings or  an  elevation.  Every  aisle  was  solid, 
and  80  was  the  apace  before  the  Judge's 
bench.  Doors  could  not  be  opened  or  closed, 
and  during  the  evening  session  Judge  Barber 
gave  warning  to  all  that,  aa  the  building 
had  never  been  subjected  to  such  a  weight. 
It  might  give  way,  and  spectators  were 
ordered  to  use  their  discretion  in  remaining. 
Nearly  as  many  people  clustered  on  the  out- 
side as  were  on  the  inside.  Even  the  walls 
were  subjected  to  a  strain,  and  windows 
broke  with  a  loud  crash.  Officers  of  the 
court  had  to  guard  their  seats  to  retain  them. 
The  chagrin  of  the  defendant  and  the  con- 
sternation of  his  few  supporters  were  un- 
pleasant to  .  behold.  They  were  almost 
crowded  out  of  their  seats  by  the  sympathiz- 
ers of  the  prosecution.' "  To  this  may  be 
added  the  account  of  the  tribute  to  the  spe- 
cial prosecutor  when  he  entered  the  court- 
room before  the  opening  of  court  on  the  day 
of  the  final  argument  It  was  a  part  of  the 
same  published  article  from  which  quota- 
tions have  alroidy  been  made^  and  was  as 
follows: 

**Blot  of  Apjdause. 

"The  appearance  of  Special  Prosecutor 
Braynard  in  the  courtroom  was  unlike  any- 
thing ever  witnessed  in  the  courtroom  of  the 
county.  He  came  in  quietly,  but  was  Immedi- 
ately observed,  when  he  stepped  to  the  plat- 
form to  adjust  his  notes.  A  riot  of  applause 
came,  Intermingled  with  gusty  shouts  and 
stamping  of  feet,  that  ensued  for  30  seconds, 
and  so  general  and  thunderous  was  the  trib- 
ute that  apparently  every  hand  and  throat  in 
the  courtroom  participated.  The  prosecu- 
tor remained  dignified,  and  the  outburst 
would  have  continued  had  not  Judge  Barber, 
attracted  by  cheers  and  shoots  In  his  <^am- 
ber,  ruBhed  in  to  demand  immediate  sUence." 

The  substantial  correctness  of  these  publi- 
cations as  to  conditions  In  the  courtroom  was 
declared  in  affidavits  presented  and  filed.  It 
Is  uncontradicted  that  at  least  two  of  the 
Jurors  were  in  the  courtroom  at  the  time  of 
the  ovation  to  the  special  prosecutor.  A 
portion  of  the  closing  argum^t  of  the  special 


prosecutor  wan  aw>ted  In  the  oidnlon  of  the 
District  Goort  of  Appeal  as  fc^ows:  **Ita 
[the  Southern  Padflc  Company's]  all  power- 
fnl  and  cormptlTe  Influence  has  been  active 
and  diligent  throngfaout  the  trial,  and  we 
would  not  be  surprised  that  witnesses  have 
been  bribed,  that  Jurors  have  been  ap- 
proadied,  and  subornation  of  perjury .  haa 
been  committed.  However  may  be  the  effort 
of  the  Southern  Padflc  Company,  we  still 
have  ImpUdt  faith  In  the  personal  integrity 
of  each  Individual  member  of  the  Jury,  and 
we  do  not  b^eve  that  it  is  within  the  power 
of  this  lawless  corporation  to  besmirch  and 
degrade  the  good  name  and  good  citizenship 
of  Shasta  county.  *  *  *  The  people 
haven't  had  any  money  to  expend  in  this 
case.  We  have  not  got  the  coin  to  pass  out 
like  tiie  Southern  Padflc  Company  usually 
does  when  it  Is  involved  in  litigation  in  every 
conceivable  shape  and  direction  that  they 
can  possibly  pass  It,  for  Justice.  *  •  •  We 
want  to  be  reasonable,  we  want  to  be  Just, 
and  we  expect  the  same  treatment  from  you, 
and  the  people  of  this  cotmty  and  this  state 
demand  it  We  have  offered  the  testimony 
here,  we  have  presented  the  goods,  and  In 
Justice  to  yourself.  In  Justice  to  your  con- 
science, in  Justice  to  your  famUies  and  your 
good  name,  you  cannot  afford  to  violate 
your  duties  by  returning  to  this  court  and 
saying  that  there  is  a  possible  doubt  or  rea- 
sonable doubt  with  reference  to  the  Identi- 
fication of  Daniel  Fleming."  As  to  this 
the  District  Court  of  Appeal  said  that  it 
was  not  within  the  scope  and  purview  of 
legitimate  argument  and  that  it  involved  an 
unwarranted  appeal  to  passion  and  prejudice 
and  a  scarcely  veiled  threat  that  if  the  Jurors 
acquitted  the  defendant  they  would  be  pil- 
loried by  public  opinion  as  having  been  cor- 
rupted and  bribed  by  this  '^lawless  corpora- 
tion," which  may  have  been  a  dedsive  fac- 
tor in  the  case. 

[5]  All  of  the  foregoing  matters  were 
shown  by  affidavits  presented  on  the  motion 
for  a  new  trial  in  the  lower  court  Copies  of 
these  were  contained  in  the  so-called  "Tran- 
script on  Appeal"  forwarded  to  the  appel- 
late court  by  the  clerk  of  the  superior  court 
under  section  1246,  Penal  Code;  the  papers 
and  minutes  contained  therein  being  certi- 
fied to  be  correct  by  the  cleri:  of  the  superior 
court  only.  In  his  certificate  he  states  that 
the  foregoing  are  "full,  true,  and  correct 
copies  of  *  •  •  application  for  a  new 
trial,  together  with  affidavits  and  counter 
affidavits  relating  thereto  and  the  order  de- 
nying said  application.  •  •  *  •*  Section 
1246  of  the  Penal  Code  provides  that  the 
clerk's  typewritten  transcript  shall  contain, 
among  other  things,  "a  copy  of  other  min- 
utes of  the  action,  including  the  proceedings 
on  motion  for  arrest  of  Judgment  or  new 
trial."  The  certified  minutes  of  proceedings 
on  motion  for  new  trial  redte  that  defend- 
ant's counsel  presents  to  the  court  a  written 
application  tor  a  new  trial,  "supported  by 
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written  affidavits  of  Mrs.  Daisy  T.  Reed,  J. 
J.  Htrrold,  Daniel  Fleming,  A.  F.  Boss,  and 
<je<age  W.  Bnsli,  said  affidavits  being  made 
a  part  of  said  application,  which  said  appli- 
cation with  Its  accompanying  affidavits  is  or- 
dered ffied  and  made  a  record  of  this  conrt, 
said  affidavits  being  deemed  to  have  been 
read  to  the  court."   The  minntes  then  show 
the  ffilng  of  coonter  affidavits;  said  filing 
being  ordered  by  the  conrt,  the  name  of  the 
affiant  In  each  case  being  stated.    Thlfi  is 
followed  by  copies  of  affidavits  of  each  of 
the  pras<Hui  named ;  all  bearing  the  file  ma  A 
of  the  derk  showing  filing  by  him  on  Janu- 
ary lA,  1B12,  the  day  on  wh\ch  the  motion 
fbr  new  trial  was  made  and  denied.  No 
snggesdon  Is  made  by  elttier  side  that  the 
record  so  oeiUfled  does  not  contain  full, 
tme^  and  correct  copies  of  all  the  affidavits 
presHited  on  motion  for  a  new  trial.  The 
IHstrlct  Oonrt  of  Appeal  concluded  that  un- 
der the  law  none  of  these  affidavits  was  a 
pnp^y  authenticated  part  of  the  record  on 
appeal,  and  tlierefore  that  it  could  not  oon- 
ddw  any  of  them.    TbiB  conclusion  was 
based  upon  tiie  well-established  rule  under 
the  statutes  as  th^  existed  prior  to  the 
diange  In  our  laws  relating  to  records  on 
ai^ieal  in  criminal  cases  made  in  tlie  year 
190(^  to  tlie  effect  Uiat  affidavits  presented 
on  a  motion  for  a  new  trial  and  tlie  minutes 
9t  proceedlngB  <m  sacb  a  motion  consUtnte 
00  part  of  the  judgment  roll,  that  the  clerk 
cannot  make  them  a  part  thereof,  and  that 
tb«r  can  be  oosidered  by  an  ajnwllattt  court 
only  when  contained  In  a  pnverly  anthoi- 
dcated  bill  of  exoeptlon&  At  tltat  time  sec- 
tion 1246  provided  for  the  transmission  by 
tbe  cleric  to  tbe  appelate  court  of  ooiBliM 
only  '*of  the  notice  of  appeal,  the  record 
iithe  Judgment  nil,  section  120T»  Penal  Code), 
and  of  all  Ulls  of  ezoeptiona,"  and  secttans 
1171.  U74,  U75,  and  1177,  Penal  Code,  pro- 
vided for  the  iw*fc*wg  up  and  settlement  <tf 
Mils  of  exceptions.   In  1909,  sections  1171, 
1174,  ll'RI,  and  1177,  Penal  Code,  were  re- 
pealed, leaving  us  without  any  statutory 
I^orlslon  whatever  for  a  bill  of  exceptions 
in  1  criminal  case.  Section  1246,  Penal  Code, 
na  amekded  so  as  to  provide  fbr  the  trans- 
mlsrion  by  the  derk,  in  addition  to  the  mat* 
ten  theretofore  spedfled  as  constituting  a 
put  of  the  record  Ouctlon  1207,  Pen.  Cod^, 
of  4,  a  copy  of  the  demurrer,  6,  a  copy  of 
otber  minutes  of  tbe  actlm,  including  the 
pnceedings  on  motlim  fbr  arrest  of  Judg- 
nwDt  or  new  trial,  and  9,  any  written  or 
printed  exhibits  offered  In  evldoice  at  tlie 
trial  of  the  cause.    Sections  1247,  1247a, 
1217b,  1247c;  and  ia47d  were  added,  provld- 
%  fbr  the  transcription,  oertlflcatlon  by  tlw 
teporter  and  by  the  trial  Judge,  and  forward- 
ing of  "the  phonographic  reporter's  notes." 
It  was  evidoitly  the  design  of  the  L^^a- 
tore  to  have  tbe  record  provided  for  in  sec- 
tion 1248.  as  amended,  and  the  new  section, 
com  wholly  the  matter  of  tba  record  on  ap- 
peal, and  dispense  entirely  with  bills  of 


exceptions.  It  is  dear  that  no  authentica- 
tion by  the  Judge  la  required  as  to  the  mat- 
ters that  are  to  be  certified  by  the  clerk 
under  section  1246,  Penal  Code.  Section 
1247  et  seQ.  refer  only  to  "the  phonographic 
reporter's  notes,"  which  ordinarily  would 
not  be  understood  as  including  affidavits 
filed  in  the  cause,  including  those  presented 
and  filed  on  a  motion  for  a  new  trial.  No 
particular  reason  is  apparent  why  a  phono- 
graphic reporter  should  take  down  In  short- 
hand the  contents  of  affidavits  so  presented 
and  read  to  a  court  and  filed  in  the  cause, 
and  we  know  as  matter  of  ftict  that  in  prac- 
tice he  does  not  do  so.  The  affidavits  them- 
selves present  for  all  purposes  the  best  evi- 
dence of  their  contents.  We  find  nothing 
in  section  1247  et  seq.  contemplating  that 
the  phonographic  reporter's  notes  shall  con- 
tain a  statement  of  the  matters  shown  by 
affidavits  filed  In  the  cause,  and  do  not  feel 
warranted  In  conduding  that  it  was  tntoided 
that  such  affidavits  should  be  presented  to  an 
appellate  court  as  a  part  of  the  phono- 
graphic reporter's  transcript  It  tbm,  such 
matters  are  not  covered  section  1246,  Pe- 
nal Code^  as  mattWB  to  be  certlM  the 
clerk,  there  is  no  statutory  method  by  which 
th^  may  be  presented  to  an  appellate  court 
Such  ceMahily  could  not  have  been  the  con- 
templation of  flie  Legislature^  Section  1246, 
Penal  Code,  diould  be  liberally  construed, 
of  course;  wltli  a  view  to  enabUng  a  defend- 
ant to  hslDs  np  sU  matters  properly  cognlsa- . 
ble  by  an  appdlate  court  It  la  not  an  un- 
reasonable construction  of  subdivision  6  of 
the  section  to  hold  that  it  Indudes  the  affi< 
davits  presented  on  motion  for  a  new  trial, 
and  we  think  it  should  be  so  construed.  Of 
course  the  affidavits  set  forth  should  be  so 
referred  to  and  id^ttified  as  to  make  at 
least  a  prima  fade  case  that  th^  are  tlhe 
predae  and  only  affida^ts  presoited  on  the 
motion,  and  this  was  dme  hen.  We  cannot 
see  Uiat  such  a  practice  would  be  In  any 
way  loose  or  uncertain,  or  productive  of 
bad  results.  It  is  not  to  be  doubted  that  an 
Bi^llate  court  has  fiill  power,  in  tbe  event 
that  it  is  suggested  that  the  clerk's  record 
as  to  the  matter  of  sudi  affidavits  la  In  any 
way  defective  or  liuccnrat^  to  determine 
tlie  Acts  in  regard  thereto,  and  to  require 
the  derk  to  make  his  record  conform  to 
the  facta.  The  practice  which  we  believe  to 
be  intended  as  to  affidavits  Is  undoubtedly 
npressly  provided  fbr  as  to  "any  written 
or  printed  exhibits  ottenA  in  evidence  at  tlie 
trial  of  the  cause"  (subdivision  9;  |  1246, 
Pen.  Code),  and  any  objections  on  the  ground 
of  policy  that  could  be  urged  aa  to  affi- 
davits could,  with  equal  force,  be  urged  as 
to  e^bits.  We  are  of  the  (pinion  that  the 
affidavits  here  should  be  considered  to  be  a 
pn^rly  authenticated  portion  of  the  recrad 
on  appeaL  We  are  not,  however,  to  be  un- 
derstood as  holding  that  we  would  refuse 
to  consider  them  if  they  were  Induded  in  the 
reporter's  transcript  which  la  certtfled  by  the 
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trial  Judge.  That  Is  a  qaratlon  not  present- 
ed. But,  If  we  felt  that  we  could  not  con- 
sider them  if  presented  only  In  such  a  man- 
ner, we  would  order  the  clerk  to  send  up  a 
correct  record  showing  the  affidavits. 

[I-I]  As  to  the  matters  heretofore  stated  to 
be  shown  by  the  affiidavits  in  relation  to  the 
argument  of  the  special  prosecutor,  while  we 
feel  that  portions  thereof  were  subject  to  the 
criticisms  stated  by  the  District  Court  of  Ap- 
peal which  we  have  already  set  forth,  it  does 
not  appear  that  objection  was  made  by  coun- 
sel for  defendant  at  the  time.  It  Is  now  well 
settled  that  an  appellate  court  will  not  con- 
sider a  claim  as  to  the  misconduct  of  counsel 
In  argument  unless  objection  is  so  made. 
To  properly  present  such  a  question  on  appeal 
In  a  criminal  case,  the  phon(^aphlc  report- 
er's transcript  of  his  notes  showing  the  por- 
tion of  the  argument  complained  of,  and  the 
objection  and  action  of  the  trial  court  there- 
on, should  be  brought  to  the  appellate  court 
As  we  are  satisfied  that  the  Judgment  should 
be  reversed  for  other  reasons,  we  do  not 
deem  it  necessary  to  comment  on  the  other 
conditions  shown  by  the  affidavits  further 
than  to  say  that  they  were  of  such  a  nature 
as  to  be  likely  to  have  a  most  prejudicial 
efTect  on  the  defendant's  cause.  While  the 
courts  cannot  and  do  not  desire  to  control 
public  sentiment  as  to  the  merits  of  a  cause, 
they  are  required.  If  there  be  anything  in  the 
guaranty  of  a  fair  and  impartial  trial,  to  see 
that  such  public  sentiment  Is  not  expressed 
to  or  in  the  presence  of  the  Jury  in  such  a 
way  as  to  be  likely  to  influence  their  deter- 
mination. It  goes  without  saying  that  a  trial 
court  should  take  every  precaution  to  prevent 
anything  by  which,  to  use  the  words  of  the 
Supreme  Court  of  South  Carolina,  in  State  v. 
Weldon,  91  S.  O.  40,  74  S.  E.  45,  39  L.  R. 
A.  (N.  S.)  667,  the  Jury  may  "be  overawed,  or 
their  minds  influenced  by  an  atmosphere  sur- 
charged with  hostility  or  partiality."  The 
affidavits  do,  however,  make  apparent  certain 
conditions  existing  at  the  trial  proper  to  be 
taken  into  consideration  in  deteimlulng  the 
prejudicial  effect  of  certain  errors,  which  we 
shall  now  refer  to. 

[10, 11]  When  P.  J.  Eindelon,  chief  special 
agent  for  the  Southern  Pacific  Company,  was 
on  the  stand,  be  was  asked  on  direct  exam- 
ination by  Itlr.  Hall  of  def^dant's  counsel 
the  following  question,  viz.:  "Since  Daniel 
Fleming  has  been  a  railroad  police  officer 
under  your  supervision,  what  has  been  his 
record  with  the  company?"  This  was  ob- 
jected to  by  the  special  prosecutor.  In  argu- 
ing his  objection,  the  special  prosecutor  said: 
"This  man  says  that  be  professes  to  know 
something  about  bis  record.  I  will  say  to 
(wunsel  on  tbe  other  side,  if  you  consider  this 
testimony  material  and  relevant,  will  you 
object  to  us  coming  along  with  what  we  know 
of  and  concerning  bis  record?  If  we  will 
permit  Mr.  Kludelon  to  testify  to  what  he 
knows  ^wnt  his  record,  will  you  open  the 
door,  and  let  na  In  to  prove  or  establish  cer- 


tain acta,  and  such  things  as  that,  concerning 
his  record?"  Mr.  Hall  said:  "Wliy,  certain- 
ly, anything.  Open  the  door  wide  aa  to  any 
single  act  of  Daniel  Fleming."  Mr.  Braynard 
(the  special  prosecutor)  then  said:  "All  right; 
we  will  withdraw  our  objection."  Mr.  Hall 
then  stipulated  that  the  prosecution's  proof  In 
tbe  matter  must  not  be  mere  hearsay  evi- 
dence, and  Mr.  Braynard  said:  "Mo;  by  eye- 
witnesses." The  witness  answered  tbe  ques- 
tion as  follows:  "His  record  for  tbe  six  years 
that  he  worked  for  me  is  good,  and  there  was 
no  complaint  against  him  as  a  police  officer 
in  that  time."  On  cross-examination  Mr. 
Braynard  asked  the  witness:  "During  your 
service  for  the  Southern  Pacific  Company  aa 
chief  special  agent,  during  your  whole  service 
as  such,  has  any  complaint  ever  been  made 
to  your  office,  or  have  you  ever  heard  any 
complaint  made  generally  by  the  public, 
about  tbe  manner  that  people  have  been  beat^ 
en  up  and  misused  by  train  policemen  on 
their  train?"  This  was  objected  to.  and  the 
objection  was  overruled  after  some  discus- 
sion. Thereupon  Mr.  Braynard  made  a  state- 
ment, saying,  among  other  things,  that  he  felt 
that  the  ruling  of  tbe  court  "has  been  wrong 
with  reference  to  tills  line  of  testimony,"  and 
"we  now  would  like  to  withdraw  this  ques- 
tion, so  that  there  can  possibly  be  no  error  In 
this  record,"  and  that  "we  do  not  desire  the 
rights  of  the  people  to  be  prejudiced  by  the 
admission  of  certain  testimony  which  we 
know,  if  we  go  back  and  cross-examine  con- 
cerning, they  will  take  their  objection,  they 
will  make  a  record,  and  It  will  be  clear  error 
if  this  case  should  hereafter  be  considered  by 
the  Supreme  Court  of  this  state."  The  ques- 
tion was  then  withdrawn.  Later,  however, 
he  asked  the  witness:  "Did  you  ever  hear 
anybody  Q)eak  about  his  knoddng  a  man  oCF 
tbe  train,  and  breaking  his  leg?" — and  the 
vritness  answered:  "No ;  I  didn't"  This  was 
followed  by:  "Q.  On  this  dlvldon?  A.  I  never 
did.  Q.  Never  did?  A.  No  complaint  of  that 
kind  ever  came  to  me.  *  *  *  Q.  Did  you 
ever  hear  of  bis  putting  a  man  off  the  train 
on  this  division,  and  l>eating  him  up  after  he 
was  on  tbe  ground,  and  throwing  him  into  a 
barbed  vrlre  fence?  A.  No;  he  never  beat  a 
man  up  In  bis  life.  Q.  Oh,  you  know  that  do 
you?  A.  You  bet  I  do.  Q.  Tes?  A.  I  am 
the  man  that  knows  It,  too.  *  *  *  Q. 
Yon  never  beard  of  him  knockli^  a  middle 
age  man  down  off  the  train  on  this  division, 
and  abusing  him,  and,  while  abustng  him, 
standing  over  him  wltb  his  feet  placed  on  bis 
legs  or  ankles,  have  you?  Mr.  Hall:  Now, 
if  your  honor  please,  unless  counsel  is  pre- 
pared to  back  these  questions  up  with  proof, 
we  desire  to  object  to  them,  and  assign  the 
asking  of  tbe  question  as  prejudicial  error. 
Now,  we  want  them  to  be  prepared  to  back 
up  any  of  these  questions  that  they  ask.  Mr. 
Braynard:  Now,  do  you  want  us  to  do  those 
things?  Mr.  Hall:  Why,  we  surely  do.  Mr. 
Braynard:  And  yon  won't  object  to  them? 
Mr.  Bush:  We  told  you  before  we  wouldn't 
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Mr.  Hall:  Bring  In  the  proper  proof.  Mr. 
Braynard:  We  will  bring  In  ^ewltnesses. 
itt.  Bash:  Well,  that  Is  what  we  want  Mr. 
BrsTDard:  All  right;  we  will  bring  them. 
Mr.  Hall:  Bring  In  a  man  who  will  Identify 
this  defendant  Mr.  Braynard:  Oh,  we  will 
identify  him  when  we  start  to.  Is  that  all 
yoor  objection?  Mr.  Hall:  We  are  Just  glT- 
li^  jm  wainli^  and  ass^lng  it  as  prejudi- 
cial error  in  advance,  if  you  don't  do  It;  that 
is  aU."  The  witness  then  answered  the  ques- 
tion in  the  nccative.  It  is  not  disputed  that 
no  testimony  was  thereafter  offered  by  the 
prosecution  refferring  to  these  matters,  and 
that  no  disavowal  was  thereafter  made  by 
the  proiiecntlcni  as  to  its  ability  to  produce 
proof  of  tbe  matters  sivscsted  by  the  special 
prosecntor. 

We  are  of  tbe  oi^on  that  the  whole  of 
this  altercation  was  Improper,  and  that  it 
aumot  be  held,  under  the  drcumstances,  to 
luiTe  been  without  prejudice  to  tbe  substan- 
tial ri^ts  «f  the  defendant  The  vice  of  the 
natter  was  not  In  the  mere  asking  of  the 
three  qnesttona  on  cross-examination  as  to 
whether  the  witness  had  heard  certain  speci- 
fied things  about  the  defendant,  but  was  in 
the  expressions  ot  the  special  prosecutor  run- 
ning throughout  the  altercation  to  the  effect 
Qiat  the  prosecution  could  produce  proof 
aloi^  the  lines  of  such  three  questions,  and 
was  only  deterred  from  doing  so  by  the  tear 
Uiat  it  might  be  held  to  be  a  prejudicial  error 
by  an  aK)ellate  court,  and  bring  about  a 
reversal  of  a  Judgment  of  conviction.  Such, 
we  think,  was  the  clear  Intimation  conveyed 
by  the  conduct  of  the  special  prosecutor  in 
this  matter,  and  we  can  conceive  of  no  other 
reason  for  such  conduct  than  the  desire  to 
conrey  to  the  Jniy  such  an  Intimation.  This 
conduct  on  hie  part  was  not  invited  by  coun- 
sel for  defendant.  While  the  first  question 
asked  Klndelon  by  Mr.  Hall  as  to  the  record 
of  defendant  wlUi  the  company  may  have 
been  objectionable,  it  constituted  no  ground 
or  Invitation  for  the  proposition  made  In  re- 
^Hmse  the/eto  by  the  special  prosecutor. 
That  proposition  was  a  plain  statement  to  the 
effect  that  the  prosecution  knew  things  con- 
cerning defendant's  record  that  were  dlscreU- 
itable  to  him,  and  which  they  could  prove  by 
eyewitnesses,  if  the  rules  of  evidence  permit- 
ted proof  thereof,  or  If  the  defendant  would 
not  interpose  any  objection  thereto.  The 
nature  of  these  things  was  shown  by  the  eub- 
Kquent  questions  of  the  special  prosecutor  on 
Uie  cross-examination  of  Klndelon,  viz. :  Acts 
of  violence  and  brutality  on  the  part  of  Flem- 
iCK  towards  men  found  endeavoring  to  steal 
rides  on  the  Southern  Pacific  Company's 
trains.  It  Is  too  plain  for  discussion  that  the 
sliowing  of  any  such  matters  would  be  ex- 
tremely prejudicial  to  defendant's  cause. 
Sncb  conduct  as  was  thus  attributed  to  Flem- 
big  would  naturally  and  Justly  be  abhorrent 
to  any  person  possesalng  a  spark  of  humanity, 
ud  would  go  far  towards  indudng  a  conclu- 


sion that,  if  he  had  done  such  things  before, 
he  might  well  be  guilty  of  the  brutal  crime 
charged  against  him  In  this  case.  In  his  re- 
ply to  the  propoBitiott  thns  made  In  tbe  pres- 
ence of  the  Jury,  counsel  for  Fleming,  If  sat- 
isfied that  no  such  proof  existed,  simply 
adopted  what  was  probably  the  most  effica- 
cious way  of  removing  the  impression  that 
would  otherwise  have  been  caused  by  the 
making  of  the  proposition.  The  subsequent 
statement  of  the  special  prosecutor  In  regard 
to  not  making  any  such  proof  solely  because 
the  admission  thereof  would  constitute  legal 
enror,  requiring  a  reversal  In  the  event  of 
conviction,  did  not  assist  It  was  simply  say- 
ing, in  effect:  "We  have  the  proof;  but  we 
'prefer  to  take  no  chauces  of  a  reversal,  and, 
for  that  reason  alone,  we  will  not  offer  It" 
While  it  Is  true  that  def  aidant  could  not  have 
complained  on  appeal  of  the  admission  of 
proof  of  such  matters  If  he  had  interposed  no 
objection  thereto,  the  Jury  could  not  have 
known  this,  and  the  plain  effect  of  the  state- 
ment was  thftt  the  prosecution  had  such 
proofs,  but  could  not  make  them  because  the 
laws  of  evidence  precluded  satib  a  course. 
The  statements  of  the  special  prosecutor  In 
his  altercation  with  defendant's  counsel  in 
tbe  course  of  the  owss^xamination  clearly 
and  emphatically  reasserted  tbe  existence  of 
such  proofs.  And  at  no  time  was  any  dis- 
avowal of  the  existence  of  such  proofs  made 
by  tlie  prraecutlon ;  the  resalt  being  that  the 
Impression  which  must  have  been  created 
the  statements  of  the  special  prosecutor  was 
allowed  to  remain. 

In  view  of  the  very  grave  doubt  as  to  the 
guilt  of  the  defendant  of  the  crime  charged 
against  him,  and  In  view  ot  the  nature  of  the 
acts  charged  against  defendant  as  shown  by 
the  testimony  of  the  witnesses  for  the  prose- 
cution, we  are  of  the  opinion  Qiat,  despite 
the  general  instructions  of  the  court  to  the 
Jury  to  the  effect  that  they  must  base  their 
verdict  exclusively  on  the  evidence,  the  con- 
duct of  the  spe<^al  prosecutor  In  the  matters 
we  have  been  discussing,  which  clearly  consti- 
tute misconduct  on  his  part  contributed  ma- 
terially to  the  verdict  that  was  rendered. 
See  People  v.  Derwae,  155  CaL  692,  102  Pac. 
266.  So  believing,  under  the  circumstances 
we  have  heretofore  stated,  we  consider  the 
case  one  In  which  section  4%  of  article  6  of 
the  Constitution  contemplates  a  reversal  on 
account  of  an  error  or  erroneous  procedure 
resulting  In  a  "miscarriage  of  Justice."  See 
generally  what  is  said  in  the  opinion  of  Mr. 
Justice  Sloss  in  People  v.  O'Bryan,  130  Pac. 
1042.  So  far  as  we  can  see,  defendant's 
coimsel  have  sufficiently  presented  the  ques- 
tion ot  prejudicial  misconduct  in  this  r^ard 
on  appeal,  and  all  the  matters  In  connection 
therewith  are  shown  by  the  phonographic  re- 
porter's transcript  certified  to  by  the  trial 
Judge. 

[12]  The  trial  court  permitted  the  special 
prosecutor  to  ask  the  defendant^  when  being 
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croBs-ezamliied,  if  he  Ikad  at  any  time  assum- 
ed or  gone  bj  the  name  of  Bob  Clement,  or 
by  any  otber  name  than  Uiat  of  Daniel  Flem- 
ing. Over  spedflc  objection  that;  among  oth- 
er things,  the  question  was  int^ded  for  the 
purpose  of  degrading  the  witness,  he  was 
required  to  answer,  and  said  that  he  had  as- 
sumed the  name  of  Bob  Enmiett.  The  court 
erred  In  allowing  the  question,  under  the  dr- 
cumstances  existing  in  this  ease.  See  People 
V.  Mohr,  157  CaL  734,  109  Pac  476.  There 
was  no  dispute  whatever  as  to  the  true  name 
of  defendant,  and  obviously  the  sole  purpose 
of  seeking  such  proof  was  to  reflect  discredit- 
ably on  the  defendant  by  showing  that  he 
went  under  an  assumed  name,  a  thing,  as 
said  by  this  court,  "not  conducive  to  a  good 
character  for  defendant"  People  v.  Arling- 
ton, 123  Cal.  357,  55  Faa  1003.  Of  course,  it 
is  claimed  that  the,  testimony,  In  the  light  of 
the  subsequent  explanation  by  defendant, 
could  not  have  injured  him  In  the  minds  of 
the  Jurors,  and,  In  fact,  counsel  make  quite 
an  effort  to  show  that  the  facts  In  the  mat- 
ter are  rather  to  his  credit  than  otherwise. 
The  explanation  came  in  answering  questions 
of  the  special  prosecutor  deigned  to  elidt 
answers  showing  that  defendant  had  partici- 
pated In  boxing  contests  held  under  the  aus^ 
pices  of  the  Bellance  Club  of  Oakland,  of 
which  defendant  was  apparently  an  athletic 
member.  All  the  evidence  concerning  this 
matter  was  entirely  Irrelevant,  and  all  came 
in  over  the  objection  of  defendant  The  sub- 
stance of  defendant's  testimony  In  this  regard 
was  that  wbile  employed  by  the  Southern  Pa- 
cific Company  he  participated  in  three  or 
four  such  boxing  contests,  the  same  being 
four-round  contests,  under  tlie  name  of  Bob 
Emmett ;  that  he  was  forced  Into  the  first  of 
these  contests  as  a  substitute ;  and  that  "the 
club  or  the  man  that  was  running  the  club" 
gave  him  the  name  of  Bob  Emmett  because 
the  Southern  Pacific  would  not  "stand  for" 
any  one  In  its  employ  boxing,  and  he  would 
have  lost  his  position  tiad  it  been  known  by 
his  employer  that  he  was  engaging  In  these 
contests.  Outside  of  these  contests  he  was 
known  about  the  club  as  Daniel  Fleming,  by 
which  name  he  appeared  on  the  rolls  of  mem< 
bershlp.  The  standing  of  the  Reliance  Club 
as  a  respectable  business  men's  and  all-round 
athletic  club  would  probably  not  be  question- 
ed by  any  one  who  knows  the  facts  in  regard 
thereto ;  but,  so  far  as  this  Jury  was  con- 
cerned, such  standing  was  vouched  for  only 
by  the  testimony  of  defendant  People  look 
at  things  differently,  and  we  would  indeed  be 
ignorant  as  to  existing  conditions  if  we  did 
not  know  that  some  people  do  not  look  with 
favor  upon  a  man  who  engages  in  what  they 
consider  "prize  fighting,"  even  though  the 
same  be  by  amateurs  as  distinguished  from 
professionals,  and  under  the  auspices  of  a 
club.  We  cannot  tell  how  the  various  mem- 
bers of  the  jury  regarded  such  matters.  Ob- 
viously  learned  counsel  for  the  prosecution 
did  not  think  it  would  Improve  the  standing 


of  defokdant  with  the  Jury  to  tw  known  as  a 
participant  in  such  contests.  But,  without  re- 
gard to  this,  defendant  ma  necessarily  plac- 
ed In  the  position  of  being  compelled  to  ad- 
mit that  he  had  knowingly  violated  the  resu- 
latlons  of  his  employer  by  so  partidpating  In 
such  contests,  and  that  he  had  aasnmed  an- 
other name  than  his  own  for  the  porpose  of 
escaping  detection.  Clearly  this  was  not  en- 
tirely creditable  to  defendant,  and  whil^  per- 
haps, most  people  would  not  have  attaxdied 
any  particular  significance  to  it  in  detmnin- 
Ing  whether  he  was  guilty  of  a  brutal  assaalt 
on  Vallier,  others  would.  The  evidence  In  re- 
gard to  these  matters  was  improperly  before 
the  jury  for  its  consideration,  having  been 
admitted  by  the  trial  court  over  objection.  If 
It  was  the  determining  factor  with  even  one 
Juryman,  It  materially  contributed  to  the  ver- 
dict, and  In  view  of,  to  say  the  least,  the 
closeness  of  this  case  on  the  evidence,  and  the 
very  grave  doubt  as  to  defendant's  guilt,  It 
appears  to  us  to  be  only  reasonable  to  con- 
clude that  it  did  materially  contribute  to  tbe 
verdict 

[13]  We  are  also  of  the  opinion  that  the 
trial  court  unduly  curbed  the  cross-examina- 
tion of  Mr.  Davis,  a  witness  for  the  prosecu- 
tion, on  the  question  of  his  Interest  in  the 
outcome  of  the  case.  The  fact  that  he  ac- 
knowledged having  an  Interest,  or  the  further 
fact  that  he  acknowledged  that  there  was  a 
libel  suit  pending  on  the  part  of  Fleming 
against  the  newspaper  of  which  he  was  one 
of  the  owners,  did  not  preclude  defendant 
from  further  cross-examination  as  to  the  ex- 
tent of  his  interest  And  this  was  all  that  the 
defendant  was  doing  when,  the  witness  hav> 
Ing  said  that  he  had  no  financial  Interest  in  a 
conviction,  he  asked  him  why  he  had  no  fi- 
nancial interest,  and  the  trial  court  sustained 
an  objection.  And  this,  also,  was  what  de- 
fendant was  trying  to  do  wh^  he  asked  tbe 
witness  if  the  article  complained  of  in  the 
libel  suit  was  not  one  published  at  the  time 
of  his  arrest  In  which  it  was  substantially 
said  that  be  had  practically  confessed  his 
guilt,  and  If  the  article  was  not  untrue  In  this 
respect  Of  course,  If  these  questions  had 
been  answered  In  the  affirmative,  the  finan- 
cial interest  of  the  witness  In  the  establish- 
ment of  Fleming's  guilt  would  be  all  the  more 
apparent,  and  the  Jury  was  entitled  to  know 
the  fact  In  considering  his  testimony.  De- 
fendant's counsel  expressly  stated  to  the 
court  what  they  expected  and  offered  to  prove 
In  this  connection,  and  the  court  sustained 
an  objectton  thereto ;  the  offer  being  In  the 
following  language:  "We  offer  to  show,  by 
this  witness,  that  that  paper  published  an  ar- 
tlicle  which  was  fblse — a  statement  that 
Fleming  had  confessed  his  guilt — and  that  by 
reason  of  that  article,  that  Fleming  commenc- 
ed a  $10,000  damage  suit  against  him,  and  wa 
desire  to  show  his  Interest  in  securing  a  con- 
viction In  this  case." 

[14]  A  portion  of  the  argument  of  the  spe- 
cial pxDWcator  whldi  la  asaigned  aa  mlaoon- 
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duct  li  contained  In  the  ptaonogiapUc  report- 
er's truuerlpt,  vith  tiie  obJecUon  of  defend- 
ant tbereto,  and  U  reviewable  bere.  Tberdn, 
comuel  ref^red  to  Hooper  as  tbe  mftn  "tiiat 
the  Bleatb  bounds  and  special  agoits  of  tbe 
Sontbem  Padflc  Company  tried  to  bribe,  as 
shown  Iqr  the  records  In  tbls  case,**  the  aame 
man  "that  they  (rfEered  the  fare  to  Georgia  or 
New  ToA."  This  was  an  improper  statement 
to  make^  In  Tlew  of  the  fftct  that  tbe  only 
baste  for  It  was  certain  hearsay  evidence 
which  had  been  stricken  out  by  the  court 
However,  the  Jury  was  specially  Instructed  to 
disregard  tills  statement  of  counseL 

There  Is  no  other  matter  requiring  consid- 
eration lier^  In  view  of  onr  conclusion  upon 
the  matten  already  discussed.  Upon  the 
wbote  case  we  are  satisfied  from  the  record 
Oiat  the  Interests  of  justice  demand  that  a 
reversal  should  be  had. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 

BEATTY,  C.  J.  If  I  were  Justified  In 
aBTOtntng  the  correctness  of  the  statement 
of  facts  contained  in  the  opinion  of  the 
court,  I  should  unhesitatingly  concur  in  the 
judgment  of  reversal.  But,  by  section  4% 
recently  added  to  article  6  of  the  Constltu- 
tiou,  thte  court  (and  each  of  its  members)  Is 
forbidden  to  reverse  a  judgment  of  conviction 
In  any  criminal  cause  for  error  or  abuse  In 
pleading  or  procedure,  unless,  after  an  exami- 
nation of  the  entire  record  iiKAMdinff  the  evi- 
dence. It  Is  of  the  opinion  that  the  error  has 
resulted  In  a  n^carriage  of  iuatioe.  The  con- 
struction of  this  provision  depends  upon  the 
meaning  of  the  phrase  "miscarriage  of  Jus- 
tice." Evidently  errors  and  abuses  in  mat- 
ters of  procedure  do  not  conetltute  a  "mis- 
carriage of  Justice,"  for  the  provision  as- 
sames  that  th^  may  not  result  in  such  mis- 
carriage, and  that  the  presumption  that  they 
liave  not  so  result^  must  prevail  until  an  ex- 
UQlnatlon  of  the  evidence  has  overcome  that 
presumption.  What,  then,  Is  a  "miscarriage 
of  justice"?  The  ordinary  use  of  the  phrase 
bltberto  has  been  to  characterize  a  case  in 
which  a  person  notorlonsly  guilty  of  some  se- 
rious offense  has  escaped  conviction  through 
some  tkult  of  those  responsible  for  tbe  en- 
forcement of  the  law.  The  state  In  prosecut- 
ing an  offCTder  Is  seeking  only  Justice,  and 
the  failure  to  convict  where  the  evidence  of 
w&t  l8  clear  Is  properly  dowmlnated  a  mit' 
carrloffe.  This,  however.  Is  not  the  sort  of 
caae  that  ever  comes  to  the  Supreme  or  appel- 
late court  Appeals  lie  only  In  cases  of  con- 
TlctioD  as  tbe  result  of  a  trial,  and  a  "miscar- 
i^ge  of  Justice"  in  such  casea  can  only  mean 
tbe  correlative  of  such  miscarriage  in  cases  of 
^Qlttal,  vis.:  Tbe  conviction  of  a  person 
"bo  te  probably  innocent  For  an  opinion 
npoQ  a  question  of  fact— the  question  of  guilt 
Innocenoe  of  ^ich.we  are  given  Jurlsdio* 
dm  hj  tsift  amendment — ^must  have  at  least  a 


probablUty  to  support  It,  not  necessaiily  dem- 
onstration, of  course,  but  necessarily  the 
weight  of  evidence.  If  this  Is  the  true  con- 
struction of  the  amendment— and  I  can  see 
no  room  for  another — then  It  Is  a  solemn  duty 
devolved  upon  every  member  of  tibe  appellate 
trfbnnals,  charged  as  Ihey  are'  with  the  de- 
cision of  questions  of  &ct  Involving  life  and 
libera,  not  merely  to  read  hastily  and  cur- 
sorily tbe  evidence  allowed  to  go  to  ttie  Jury, 
and  that  excluded  by  tbe  court  but  to  read  it 
with  close  attention,  weighing  and  balancing 
it  availing  thmsdves  of  sudi  sU^t  aids  as 
the  cold  record  mi^  afford  for  estimating  tbe 
credlUUty  dZ  witnesses  whose  manner  and 
appearance  on  tbe  stand  they  have  never 
seen. 

Entertaining  these  views;  and  because  In 
this  case  I  have  never  fbund  tlie  time  to  read 
the  MOO  pagM  of  typewritten  record  even  In 
the  most  cursory  manner,  I  do  not  feel  qual- 
ified to  concur  in  the  Judgment 


McOBOBT  et  aL  v.  PACtFIO  ELSOTBIG 
BT.  CO.  et  al.   (Civ.  1,360.) 

(Difltrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Sept  16, 1913.  Rebearinff  Denied 
by  Supreme  Court  Nov.  14,  1913.) 

L  Death  (S  99*)— Exokssivb  Damages. 

Decedent,  at  the  time  of  his  death,  was  26 
yean  of  age,  and  was  recularly  employed  as  a 
butcher  at  a  salary  of  $20  a  week.  He  was 
strong  and  In  good  health  at  the  time  of  the  ac- 
cident u>d  the  secretary  of  his  employer  tes- 
tified that  he  was  a  quiet,  steady  man  of  good 
habits;  that  he  had  been  first  employed  at  $18 
a  week,  and  had  been  afterwards  raised  to  $20. 
It  was  also  shown  that  his  life  expectancy  was 
38  years.  Held,  that  a  verdict  awarding  $20,000 
was  not  so  excessive  as  to  Indicate  passion  and 
prejudice,  and  therefore  would  not  be  set  aside 
on  appeat 

[Bd.  Not&— For  othai  cases,  see  Death,  Cent 
Djg.||12S-lS0;  De&Dig.|09.*] 

2.  Apfbai.  and  Ebbob  ({  1048*)— BUUNOS  ON 

SVIDENCB— PbEJVDICB. 

Defendant  in  an  action  for  death,  was  not 
prejudiced  by  a  question  asked  of  a  witness  who 
represented  the  corjwration  by  which  decedent 
was  employed,  whether  the  witness  had  dis- 
cuBsed  with  decedent  tbe  matter  of  increasing 
his  compensation;  the  witness  having  answered 
that  he  did  not  remember. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  «  4140-^4B,  4151,  41S&- 
4100;  Dec.  Dig.  1  1048.*] 

Appeal  from  Superior  Court  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Agnes  McGrory  and  others 
against  the  Padflc  Electric  Railway  Company 
and  the  Southern  Pacific  Company.  Judg- 
ment for  plaintura,  and  defendants  appeal. 
Affirmed. 

J.  W.  McKlnley  and  B.  G.  Qortner,  both 
of  Los  Angeles  (W.  R.  Millar,  of  Los  Angeles, 
of  counsel)  for  appellantB.  Morton,  Hollzer  & 
Morton,  of  Los  Angeles  (T.  A.  WlUlama  and 
F.  H.  Fowler,  both  of  Los  Angeles,  of  counsel) 
for  respondmita. 
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X  Agnes  McGroiT,  a  widow,  for 
berself  and  as  gnardian  of  Agnes  McGrory, 
her  Intent  daughter,  tbe  two  being  the  sole 
bdrs  at  law  of  William  McOrory,  sued  to 
recoTer  damages  alleged  to  bare  been  sus- 
tained through  the  death  of  the  hnsband  and 
father,  whldi  was  occasioned  by  a  collision 
between  a  car  of  d^endant  Padflc  Blectile 
Railway  Company,  upon  which  deceased  was 
riding,  and  an  express  train  of  the  Southern 
Padflc  Company.  Defendants  conceded  their 
liability,  but  took  Issue  as  to  the  amount  of 
damages  to  which  plaintiffs  were  entitled. 
The  Jury  sitting  at  the  trial  returned  a  ver- 
dict for  the  sum  of  $20,000.  This  amount  de- 
fendants contend  Is  excessive,  and  beyond 
■any  sum  which  tbe  evidence  established  as 
the  total  of  plaintiffs'  pecuniary  loss. 

[11  William  McGrory  at  the  time  of  his 
death  was  a  young  man,  25  years  of  age.  He 
had  been  married  less  than  one  year,  and  was 
regularly  employed  as  a  butcher  at  a  salary 
of  $20  per  week.  His  widow  testified  that  at 
the  time  of  her  husband's  death  they  were 
living  In  a  bungalow,  for  which  payments 
were  being  made  out  of  the  wages  earned  by 
deceased;  that  her  husband  was  strong  and 
In  good  health  at  the  time  of  the  accident, 
and  was  of  a  very  kind  and  loving  disposi- 
tion ;  that  he  gave  her  his  wages  each  week, 
oat  of  which  she  paid  the  family  expenses 
and  the  installmrats  due  on  the  bungalow. 
The  secretary  of  the  business  house  who  em- 
ployed McGrory  testified  that  McGrory  had 
worked  for  his  company  for  about  two  years ; 
that  his  wages  at  first  had  been  $18  per  week 
and  afterwards  $20  per  week,  which  latter 
sum  he  was  receiving  at  the  time  of  his 
death;  that  as  the  witness  observed  him,  Mc- 
Grory was  a  strong,  quiet,  steady  man  of 
good  habits.  It  was  stipulated  at  the  trial 
that  a  man  of  the  age  and  condltibn  of  health 
of  McGrory  would  have  a  life  expectancy  of 
38  years.  The  foregoing  is  the  substance  of 
all  of  tbe  evidence  upon  which  the  jury  meas- 
ured the  damages  suffered  by  plalutlffa  If 
the  deceased  had  lived  for  the  full  period  of 
his  expectancy,  and  had  continued  to  earn 
$20  per  week,  at  the  time  of  his  death  he 
would  be  62  years  old,  and  would  have  earned 
approximately  $36,000.  The  Jury,  under  the 
role  established  by  the  decisions,  were  p^ 
mitted  to  consider  the  loss  of  the  comfort 
which  the  society  of  deceased  would  have 
afforded  plaintiffs.  In  determining  the  amount 
of  thdr  pecuniary  loss.  In  order  to  war- 
rant a  court  in  setting  aside  a  verdict  for 
damages  on  tbe  ground  that  too  great  a  sum 
of  money  has  be^  awarded,  the  sum  must 
be  so  disproportionate  to  tlie  result  of  any 
reasonable  computation,  based  upon  the  facts 
shown  in  evidence,  as  to  surest  at  once  that 
the  Jury  must  have  been  Influenced  by  some 
factor,  Improiier  for  them  to  consider,  such 
as  their  i^patby  for  a  plaintiff,  or  tbeir 
bias  or  prejudice  against  a  defendant 


Connsd  fbr  anwUants  haw  taken  (he  facts 
of  the  case  of  Dlller  t.  Northeni  California 

Power  Co.,  162  CaL  031,  128  Pac.  869.  Ann. 
Cas,  1913D,  908.  where  the  court  sustained  a 
verdict  of  $20,000  damages  for  the  death  of 
a  man  whose  life  expectancy  was  10.39  years, 
but  whose  earnings  some  of  the  evidence 
showed  had  amounted  to  $6,000  per  year,  as 
a  bads  for  argument  against  the  fairness  of 
the  verdict  returned  in  this  case.  They  argue 
that  if  Dlller  had  lived  he  would  have 
earned  a  much  larger  sum  of  money  during 
the  period  of  his  assumed  expectancy  than 
would  the  deceased  McGrory.  But  in  order 
to  give  any  force  to  this  argument  the  deci- 
sion must  be  construed  as  holding  that  had 
any  sum  in  excess  of  $20,000  been  awarded  in 
the  Dlller  Case,  the  Judgment  would  have 
been  set  aside  as  being  for  too  great  an 
amount  That  decision  does  not  so  declare. 
The  Supreme  Court  In  the  Dlller  Case  only 
asserted  that  It  could  not  be  said,  under  the 
facts  shown,  that  the  verdict  was  of  snch  an 
amount  as  to  suggest  as  a  necessary  Inference 
that  the  finding  was  prompted  1^  the  pas- 
sion or  prejudice  of  the  Jury.  To  the  same 
effect  are  the  cases  of  Valente  t.  Sierra  Ry. 
Co.,  158  Cal.  412,  111  Pac.  96,  Peters  v.  Sooth- 
em  Paciflc  Co.,  160  Cal.  48,  116  Pat  400, 
and  Hale  v.  San  Bernardino  Co.,  166  CaL  713, 
106  Pac.  88. 

[2]  Objection  was  taken  to  a  question 
asked  by  plaintiffs'  counsel  of  the  witness 
who  represented  the  meat  comipany  which 
had  employed  McGrory,  as  to  whether  that 
witness  had  discussed  with  McGrory  the  mat- 
ter of  Increasing  his  compensation.  The  ob- 
jection was  overmled,  but  whether  tbe  ques- 
tion was  a  proper  one  or  not,  no  prejudice 
could  possibly  have  hem  worked  against  de- 
fendants' interests  because  the  witness  an- 
swered that  he  did  not  remember. 

No  sufficient  reason  is  shown  why  a  revei^ 
sal  should  be  ordered. 

The  Judgment  and  ot&et  a'ze  affirmed. 

We  concur:  ALLBN,  P.  J. ;  SHAW,  J, ' 


PEOPLE  T.  WARR.    (Cr.  288.) 
(District  Court  of  Appeal,  Second  District  Cal* 
ifomia.  Sept  16,  1913.) 

L  JuBT  (S  181*)— Bias— Beuev  in  Pouticai, 

DocraiNx— "DiarcT  Action." 

Upon  tbe  proeecution  for  felonloosly  and 
maliciously  attempting  to  explode  dynamite  near 
a  public  building  to  the  intimidation  and  injury 
of  certain  persons,  where  it  was  not  shown 
that  defendant  belonged  to  a  political  party  be- 
lieving in  the  doctrine  of  "direct  action,"  which 
signifies  an  approval  of  plirsical  force  aa  a 
means  to  secure  desired  enos,  a  question  of  the 
prosecuting  attorney  in  his  examination  of  ju- 
rors as  to  whether  they  believed  in  that  doc- 
trine waa  projier  in  order  that  actual  bias,  if 
any  existed  in  tbe  minds  of  the  jurors,  should 
be  brought  out 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent. 
Dig.  SS  561-682 ;  Dec.  Dig.  {  131.*] 
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I.  WrmssKB  A  259^BxnuHiNO  Rwol- 
UCTion— TsAirecBiFT  or  Pbeluqitabt  Bx- 

To  olloir  the  stenographer  who  produced  a 
tnnscript  of  sfaorthatid  notes  token  at  the  pre- 
limiiury  eumination  of  the  defendant  to  read 
directly  tharefrMn  to  the  jnrj  was  ImgalaT 
practioe.  • 

[Ed.  Kota.— For  other  caiea.  Me  WitneMea, 
Cent  Die  |  8M;  Dee.  T^gTTsBO.'^ 

Z.  CuiaNAi.  L&wJI  1048*)— Tuax^-Obounds 
or  Objsctioii— WAiTXB  or  Othxb  Obounim. 
Where  defendant  conceded  that  the  tran- 
script of  shorthand  notes  taken  at  bis  prelim- 
inaiT  examination  famished  as  good  evidence 
ss  the  ihorthjftpd  oetea  themselvea,  bat  objected 
both  to  the  notes  and  the  tzansciipt,  anch  spe- 
cific objection  waa  a  waiver  of  other  groonda 
of  objection,  so  that  defendatnt  on  appeal  could 
Dot  UTgt  that  it  did  not  appear  that  the  wit- 
oess  needed  the  transcript  to  zcfreah  his  recol- 
lection. 

[Bd.  Note.— For  other  eaae^  aee  Criminal 
Uw.  Cent  Die.  H  2664,  266B;  •  Dee.  Dig.  1 
1043.*] 

4.  WiTNEsara  (|  259*)— Bxfbuhihq  Bkol- 
iicnoN— Gbourds. 

Where  a  stenographer,  asked  to  tell  wheth- 
er a  certain  section  of  the  Political  Code  had 
been  read  to  defendant  at  the  preliminary  ex- 
aminatiou,  said  that  he  coald  not  tell  without 
cxamiBlng  his  notes,  sacb  fact  in  connection 
with  a  tensthj  record  afforded  ground  for  al- 
inriag  him  to  refresh  his  recollection  by  the 
Qse  of  his  notes  or  some  verified  transcript 
thereof. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  8»4:  Dec.  Dig.  f  259.*] 

t  CBnaHAi.  Law  (H  1036.  10M*>-Apfeai^ 
KEcKBsnr  or  Objxotxok  —  AoxiBsion  or 
EviDiHcr. 

The  admission  in  evidence  of  tiie  defend- 
ant's statement  to  the  examining  magistrate 
that  he  was  ndng  to  plead  guilty  in  the  aape- 
rior  cDort  oonld  mat  be  rpriewed  in  the  abaence 
of  objection  and  exception  thereto  at  the  trial. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1631-1640,  2639-2641. 
2662-2664;   Dec  Dig.       1036,  l064.«] 

&  CanaifAi.  IiAW  ({  1168*)— Appeai>-Habii- 
U88  Ebbo»— Admission  or  Bvidenck. 
Where  the  whole  evidence  as  to  defendant's 
CoDt  was  practically  uncontradicted,  error,  if 
in  the  admisalon  of  evidence  thiet  he  bad 
stated  that  he  would  plead  guilty  in  the  su- 
perior conrt  could  not  have  been  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  U  754,  3088,  3l30,  3137-3143 ; 
Dec.  Dig.  1 1168.*] 

7.  Caiiaif Ai.  liAW  (I  728*)- Trial  — Amd- 

In  ft  prosecution  for  felonioaaly  placing 
djnamite  near  a  building,  and  attempting  to 
exT^ode  it  and  to  intimidate  and  injure  cer- 
talD  persona,  the  prosecuting  attorney's  re- 
nark  :  "But,  gentlemen,  can  you  turn  this 
nan  looee  on  the  streets  of  this  town,  and  go 
IwiDe,  and  sleep  quietly  in  your  beds?  Xou  may 
tbiak,  'Well,  he  won't  come  to  my  place,'  and 
ke  may  not ;  bat  I  hope  to  goodneas  if  yoo  do, 
I  hope  yoa  will  have  the  nperience  we  lutd"~- 
went  beyond  proper  and  permiaalble  argameat 
[Ed.  Note.— For  other  casea,  aee  Criminal 
Uw.  Cent  Dig.  H  1663,  1674, 1676;  Dec.  Dig. 
I  72S.*] 

8.  CancKAL  liAW  (I  728*)  —  Tbiai.*—  Abgu- 
MTi^AcnoN  or  COUBT. 

Such  improper  argument  in  the  absence 
of  a  request  that  the  Jury  be  instructed  to  dis- 
r^aid  it  was  not  rever^ble  error,  since  its 


effect  could  have  been  remoTed  by  each  instrnc- 
tion. 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Uw^^Oent  Dif.  H  1680-1681;  Dec.  Dig.  I 

8.  CBnaiTAX,  Law     829*)  —  BranTsaTED  Ih- 
sTBucnoMs— Gxvsn  Innmuonoirs. 

Where  the  proaeeation  claimed  that  de- 
fendant was  guilty  of  tiie  particular  crime 
charged  or  of  no  offense  at  all,  and  the  jury 
were  so  told,  and  the  instrnctiona  on  tliat  issue 
were  foU  and  fair,  defendant  could  not  com- 
plain of  a  refusal  to  chaise  that,  while  he 
might  not  be  guilty  of  the  greater  offense,  he 
might  be  guilty  of  a  lesser  offense. 

[Ed.  Note.— For  other  caaea.  see  Criminal 
Law,  Cent  Dig.  {  2011;  Dec  Dig.  |  829.*J 

Appeal  tcom  Superior  Court,  Los  Angeles 
Count?;  Frank  B.  W11U8,  Judfi^ 

Carl  Warr  was  convicted  of  telonioasly 
depositing  and  attempting  to  explode  dyna- 
mite with  Intent  to  Intloddate  and  Injure 
certain  persons,  and  be  appeals.  Affirmed. 

Thos.  P.  White,  Alfred  L.  BarUett,  Irwin, 
White  &  Bosecrans,  and  Randall  &  Bartlett 
all  of  Los  Angeles,  for  appellant  U.  S. 
Webb.  Atty.  Gee.,  and  George  Bedi^  Deputy 
Atty.  Gen.,  tor  the  People. 

JAMES,  J.  Appellant  was  convicted  upon 
an  Information  charging  that  he  did  "willful- 
ly, unlawfully,  feloniously,  and  maliciously 
place,  deposit  and  attempt  to  explode  at,  in, 
and  near  a  certain  building,  to  wit  the  Cen- 
tral police  station,  in  the  city  of  Los  Angeles, 
a  certain  nitroglycerin  explosive,  commonly 
known  as  glant-gelatlne  or  dynamite,  with  in- 
tent then  and  there  to  injure,  intimidate,  and 
terrify  Bichard  H.  Hilf  and  other  human  be- 
ings." He  appeals  from  the  Judgment  by 
which  he  was  sentenced  to  serve  20  years  In 
the  state  prison,  and  from  an  order  denying 
a  motion  made  on  his  behalf  for  a  new  trial. 

On  the  morning  of  November  19,  1912,  de- 
fendant, who  was  disguised  by  wearing  a 
yellow  mask  over  his  face,  and  green  goggles, 
entered  the  outer  offices  of  the  chief  of  police 
of  Los  Angeles,  bearing  a  large  parcel  or 
box.  He  approached  an  officer,  and  demand- 
ed to  see  the  chief  of  police.  Upon  being  told 
that  he  must  state  his  business  before  he 
could  be  permitted  to  see  that  official,  he  said 
that  he  had  enough  dynamite  in  the  package 
which  he  carried  to  blow  up  the  police  sta- 
tion, and  ordered  the  officer  to  produce  tte- 
fore  him  immediately  the  highest  official  of  a 
railroad  company  who  he  could  find  in  the 
city  of  Los  Angeles.  He  insisted  upon  his 
demand  being  complied  with,  and  showed  to 
the  officers,  others  having  gathered  in  the 
meantime,  that  he  had  his  box  of  dynamite 
all  arranged  ready  to  explode.  A  glass  panel 
had  been  placed  in  the  top  of  the  box,  and 
a  musket  hammer  could  be  seen  through  it ; 
the  hammer  being  held  back  in  a  position 
to  be  dropped,  with  caps  and  fuses  attached. 
It  was  at  first  thought  that  the  claim  that 
there  was  dynamite  in  the  box  was  false. 


Toratlwr  casw     sama  tople  and  saotlmi  NVHBKR  la  Dec  Otg.  *  Am.  Dig.  K«r-Ho.  8sri«s  *  Rep'r  IndBXM 
186P.-aO 


Digitized  by 


306 


186  PAOIFIO  REPORTER 


(Cal. 


and  that  defendant  was  perpetrating  some 
sort  of  a  hoax.  However,  two  men  familiar 
with  dynamite  were  perniltted  by  defendant 
to  examine  some  of  the  stlckB,  of  which  the 
box  contained  about  60,  and  they  found  that 
It  really  was  dynamite,  and  of  very  high  ex- 
plosive quality.  Defendant  all  of  this  while 
held  one  hand  Inside  the  box,  and  told  the 
onlookers  that  the  moment  he  withdrew  It 
the  hammer  would  descend  and  set  off  the 
cap,  which  In  turn  would  fire  the  fuses  and 
dynamite.  The  problem  aa  to  what  was  to 
be  done  with  Oie  visitor  bad  become  a  seri- 
ona  one.  The  prisoners  in  the  Jail  and  the 
occupants  ctf  rooms  upstairs  were  ordered 
out  of  the  building.  A  pretense  had  been 
made  to  telephone  to  the  railroad  offldal 
whose  loesence  the  defendant  demanded, 
and  defendant  was  told  that  the  man  would 
come  in  20  minutes.  He  stated  that  th^ 
must  produce  the  highest  official  who  hap- 
pened to  be  in  the  city ;  that  "they  must  go 
down  tiie  lintf'  until  th^  found  me,  A 
member  of  the  city  detective  force  and  an 
officer  attached  to  the  district  attorney's  of- 
fice decided  to  put  an  end  to  the  suspense. 
One  approached  defendant  as  he  sat  in  a 
chfdr,  and  struck  him  on  the  head  with  a 
policeman's  billy,  knocking  him  to  the  floor, 
where  he  lay  unconscious.  The  other  watch- 
ed the  box.  As  defendant  fell  the  hammer 
of  the  infernal  machine  descended,  and  light- 
ed the  fuse.  Grabbing  up  the  sputtering  box, 
the  officer  ran  with  it  to  the  street,  where 
he  tore  it  Into  pieces,  and  disconnected  the 
fuses.  No  explosion  occurred.  Defendant, 
upon  recovering  conscionsnesa,  expressed  sur- 
prise that  the  dynamite  had  not  exploded — 
also  regret  He  said  that  he  had  Intended 
to  scare  the  police  officers,  and  "scare  them 
good  and  plenty."  He  told  how  he  had  ob- 
tained the  dynamite  in  San  Bernardino  county 
by  substituting  a  lock  of  his  own  for  one  Just 
lUie  it  which  he  found  on  the  magazine  door 
of  a  rock  quarrying  company,  and  taking  the 
dynamite  out  at  pleasure.  He  talked  freely 
and  voluntarily  about  the  whole  eidsode, 
both  before  and  at  the  preliminary  examina- 
tion, and  at  the  trial  no  facts  were  left  in 
dispute  at  all.  This  latter  condition  of  the 
evidence  Is  referred  to  hereinafter  In  con- 
nection with  a  consideration  of  the  points 
contended  for  as  grounds  entitling  defendant 
to  another  trial. 

[1]  The  district  attorney.  In  his  examina- 
tion of  the  [>er8ons  summoned  to  serve  as 
Jurors,  Inquired  of  them  whether  they  be- 
lieved In  the  doctrine  of  members  of  a  cer- 
tain political  party  known  as  "direct  action,'* 
which  signified  that  phydcal  force  was  ap- 
proved as  a  means  to  secure  desired  ends. 
These  qn^Uons  were  objected  to,  and  mis- 
conduct of  the .  prmecutor  is  assigned  be- 
cause of  the  asking  of  the  questions.  Con- 
ceding that  the  matter  of  the  alleged  misotn- 
duct  was  properly  presented  to  the  trial 
Judge,  and  in  such  &  way  aa  to  enUtle  the 


question  to  be  here  reviewed,  whidi  may  be 
doubted  for  the  reasons  appearing  later  in 
this  opinion  where  similar  objections  are 
dealt  with,  yet  it  must  be  said  that  the  in- 
terrogatories were  within  the  scope  of  a 
reasonable  exaiplnatlon  of  the  veniremen. 
It  was  not  shown  that  defendant  belonged 
to  the  particular  iwlltical  party  referred  to, 
and  the  questions  should  be  considered  as 
only  requiring  the  veniremen  to  say  whether 
they  believed  a  person  Justified  in  using 
physical  force  in  redressing  his  own  Injuries, 
real  or  fancied.  The  questions  were  proper 
in  order  that  the  matter  of  actual  bias.  If 
any  existed  In  the  minds  of  the  prospective 
Jurors,  should  be  brought  out 

[2-6]  It  was  irregular  practice  to  allow 
the  stenographer  who  produced  a  transcript 
of  his  shorthand  notes  taken  at  the  prelim- 
inary examioatlon  of  the  defendant  to  read 
directly  from  that  transcript  to  the  Jury. 
But  the  only  objection  urged  to  that  evidence 
was  that  It  did  not  appear  that  the  witness 
needed  to  thus  refresh  his  recollection.  The 
trial  court  determined  that  it  was  apparent 
that  the  reporter  could  not  recollect  the  ex- 
act terms  of  the  evidence  given  without  re- 
ferring to  the  transcript  The  district  at- 
torney offered  to  use  the  shorthand  notes 
instead  of  the  transcription  thereof,  but  de- 
fendant's counsel  stated  in  effect  that  the 
objection  made  would  be  the  same  to  the 
notes  aa  to  the  transcript;  in  other  worda^ 
they  conceded  that  the  transcript  famish- 
ed as  competent  evidence  as  the  notes 
themselves.  Where  particular,  and  specific 
grounds  of  objection  are  stated,  other 
grounds,  however  available  or  pertinent,  will 
be  held  to  be  waived.  The  trial  court  here 
determined  that  the  witness  needed  to  use 
the  transcript  to  refresh  his  recollection,  and 
that  matter  was  one  peculiarly  within  the 
province  of  the  trial  Judge  to  decide.  At 
the  outset  the  reporter,  when  asked  to  tell 
whetho-  a  certain  section  of  the  Penal  Code 
had  been  read  to  defendant  at  t3ie  prellno- 
inary  examination,  replied  that  he  could  not 
tell  vrithout  examining  his  notes.  This  an- 
swer of  the  witness,  taken  in  connection  with 
the  fact  that  the  record  of  the  proceedings 
had, at  the  preliminary  examination  was  of 
some  considerable  length,  which  condition 
was  made  apparent  to  the  trial  Judge  from 
an  inspection  of  the  transcrUvt  nhlblted  to 
him,  and  which  sufficiently  appears  here 
from  the  quantity  of  matter  which  was 
read  into  the  record  from  the  reporter's 
transorlpt  certainly  afforded  some  ground 
for  allowing  the  witness  to  refresh  his  rec- 
ollection by  the  use  of  his  notes  or  «ome 
transcription  thereof  made  by  him,  and 
which  be  verified  as  being  correct  The  tes- 
timony given  by  the  stenograidia  was  as  to 
what  was  stated  by  tlie  defendant  vrbo  testi- 
fied as  a  witness  at  the  preliminary  exam- 
ination. It  is  not  contended  that  defendant 
was  not  fnlly  instmcted  by  the  mi^lstrate 
as  to  his  right  not  to  testify,  and  as  to  the 
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testimony  so  tfiyea  being  used  against  Mm 
Id  that  event,  and  It  saffldently  appears 
that  the  section  of  the  Penal  Code  bearing 
npon  that  snbject  was  read  to  him.  He 
was  then  asked  by  the  proaecatlns  attor- 
ney, "After  having  heard  this  section  read, 
do  yon  still  want  to  tell  your  story?*  to 
which  the  defendant  replied,  "X  will  tell  all 
and   all."    The  reporter   read   from  the 
transcript  the  statement  of  the  defendant 
«bich  was  by  way  of  question  and  answer; 
when  he  had  partially  concluded  reading, 
one  of  the  attorneys  for  defendant  arose, 
and  stated  that  he  understood  that  the  re- 
porter was  wanted  in  another  court,  and 
said,  addressing  the  court,  "We  are'  willing 
to  stipulate  that  Mr.  Hammon  [the  deputy 
dli^rlct  attorn^]  shall  read  the  questions 
and  answers  to  the  Jury  in  order  that  Mr. 
Wright  can  get  atray  to  attend  to  hia  boat* 
ness.  If  that  Is  satisfactory  to  the  court 
aDd  the  district  attorney;  If  your  honor  Is 
«oing  to  adoilt  the  testimony  any  way,  It 
matteis  not  who  reads  it"   Thereupon  the 
deputy  district  attorney  mentioned  proceed- 
ed to  read  the  remainder  of  the  testimony 
of  the  defendant,  as  set  out  In  the  reporter's 
transcript,  Including  the  order  of  the  magis- 
trate holding  the  defendant  to  answer.  This 
latter  was  read  no  doubt  for  the  reason  that 
St  the  conclaslon  of  hia  order  the  magistrate 
propounded  the  following  rather  auusaal 
qoestion  to  the  defendant:  "Are  you  going 
to  plead  guilty  to  this  In  the  superior  court?" 
and  the  defendant  answered,  "Tea,  sir;  so 
far  as  this;  yes,  sjr."    Counsel  for  appel- 
lant now  strenuously  Insist  that  it  was  pal- 
pable and  inexcusable  error  for  the  district 
attorney  to  Introduce  the  order  of  the  mag- 
istrate and  the  question  and  answer  last 
sec  out   But  there  Is  neither  objection  nor 
exception  upon  which  to  found  an  argument 
as  to  this  matter.   At  the  time  of  the  read- 
log  of  it  before  the  Jury  some  intimation 
<{honld  hare  been  given  to  the  trial  Judge 
that  tbe  defendant  objected  to  Its  Introduc- 
tioo,  or  at  least  a  motion  should  have  been 
made  after  the  reading  of  it  to  strike  out 
tlie  objectionable  statements.   It  has  already 
t«en  pointed  out  that  the  objection  previ- 
ously made  to  the  reading  of  the  transcript 
«8s  limited  to  the  one  question  as  to  wheth- 
er It  had  been  shown  that  the  reporter  need- 
ed tlie  transcript  with  which  to  refresh  his 
recollection.    This  condition  of  the  record 
fnniishea,  on  the  point,  a  complete  answer  to 
tbe  aigoment  that  error  exists  demanding  a 
wersaL   A  farther  answer  might  be  made : 
Conceding  error,  and  that  the  objection  was 
Iiroperly  raised  in  time,  under  the  whole 
evidence,  which  was  practically  without  dis- 
pute and  uncontradicted  as  to  any  part  or 
Putlcolar,  no  such  prejudice  cotild  have 
been  worked  to  defendant's  rights  as  wotild 
tmoQQt  to  a  miscarriage  of  Justice. 

[7.1]  And  the  conclusion  Just  expressed 
ranst  be  said  to  change  the  hue  of  the  entire 
list  of  alleged  wron  aet  forth  In  the  argu- 


ment of  counsel  for  api>dlaut  The  defend- 
ant Introduced  no  testimony  which  contra- 
dicted In  any  degree  the  narrative  of  hia 
performance  as  told  by  the  witnesses  for 
the  people.  The  jury  might  have  left  out  of 
view  altogether  the  statement  of  defendant 
as  It  was  shown  to  have  been  made  at  the 
preliminary  examination.  The  facts  were 
dear  and  unclouded  as  to  those  essentials 
necessary  to  make  out  the  offense  with 
which  he  was  chained.  The  deputy  district 
attorney  in  his  aigument  to  the  Jury,  and 
in  the  heat  of  his  exhortation,  went  outside 
the  established  path  marked  out  for  prose- 
cuting officers  when  he  said  ;  "But,  g«itle- 
men,  can  you  turn  this  man  loose  on  the 
streets  of  Uiis  town,  and  go  home,  and  sleep 
quietly  in  your  beds?  You  may  think,  'Well, 
be  won't  come  to  my  place,*  and  he  may 
not;  but  I  hope  to  goodness  if  yon  do,  r 
hope  you  will  have  the  experience  with  him 
that  we  had."  But  here,  again,  the  defend- 
ant failed  to  make  any  request  to  the  court 
that  the  jury  be  instructed  to  disregard  the 
language  of  the  prosecutor,  and  so  failed  to 
lay  any  foundation  for  a  review  of  the  ob- 
jection, as  was  the  case  In  People  v.  Shears, 
133  GaL  169,  65  Pac.  29S.  And  conceding 
that  there  are  cases  where  the  misconduct 
may  be  of  such  a  nature  as  to  render  an 
Instruction  from  the  court  to  the  Jury  di- 
recting that  no  attention  be  paid  to  it  futile 
and  unavailing,  and  therefore  unnecessary 
to  be  asked  for,  the  situation  presented  here 
does  not  Illustrate  such  an  instance.  Thero 
may  well  be  times  when  the  Judge,  by  a 
clear  intimation  as  to  his  opinion  as  to 
facts  of  a  case.  Improperly  made  to  a  Jury, 
could  not,  by  following  the  misconduct,  with 
a  direction  to  the  jury  to  disregard  It,  ef- 
fectually clear  the  minds  of  the  Jurors  of  a 
prejudicial  impression;  but  it  very  seldom 
happens  that  a  mere  observation  of  an  at- 
torney, expressed  during  the  heat  of  his  ora- 
tion, fastens  itself  with  such  tenacity  upon 
the  minds  of  tbe  jurymen  as  not  to  be  dis- 
lodged by  a  direct  InstmcUon  from  the  trial 
Judge. 

[I]  Appellant  offered  an  instruction,  and 
requested  that  it  be  given  to  the  Jury,  which 
advised  that  a  cohvlctlon  might  be  had  of 
a  lesser  offense  than  that  charged.  The 
position  of  the  prosecution  was  that  the 
defendant  was  guilty  of  tbe  particular  crime 
charged  or  no  offense -at  all.  If  the  instruc- 
tions were  fall  and  fair  on  that  issue,  ■  as 
they  were.  It  Is  all  that  defendant  could  ask 
or  require.  There  could  be  no  complaint 
made  on  his  part  because  the  court  refused 
to  tell  the  jury  that,  while  the  defendant 
might  not  be  guilty  of  the  charge  laid,  be 
yet  might  be  guilty  of  a  lesser  offense, 
when  the  Jury  were  told  that,  if  he  was 
not  found  to  be  guilty  of  the  precise  offense 
charged,  he  was  entitled  to  an  acqalttal. 
People  V.  Huntington,  138  Cal.  261,  70  Pac. 
284.  The  instructions  as  to  the  burden  and 
quality  of  proof  required  to  establish  in- 
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atadtj  were  fall  and  complete,  and  no  error 
antMiB  txom  the  action  of  t2ie  eoiut  In 
reftudng  any  of  the  several  charges  asked 
for  by  defendant  The  trial  Judge  constraed 
the  term  "place,"  used  In  the  information, 
to  mean  the  same  as  "depoalt,"  and  as  ap- 
plied to  the  charge  under  consideration  it 
does  not  seem  that  any  different  definition 
was  required  or  could  hare  been  used  to 
more  correctly  express  the  meaning  et  that 
term. 

Appellant  has  shown  no  snffldent  canse 
warranting  a  reversal  of  the  Judgment  or  oz^ 
der  denying  a  new  trial. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

We  concur :  ALLEN,  P.  J.;  SHAW,  JT. 


WEILL  V.  DANZIGEB  et  aL    (Giv.  1,82&) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   Sept.  17,  1913.) 

1.  Pbincipal  and  Agent  <|  23*)— Paoot  or 
Agenct— Evidence— Findings. 

Evidence  held  to  sustain  a  finding  that  K., 
in  purchasing  the  goods  sued  for  from  plafaitlff, 
acted  as  agent  of  and  witii  authority  xrom  de- 
fendants. 

lEd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  41 ;  Dec  Dig.  |  23.*] 

2.  APFEAI,  AND  EBBOB  (|  1010*)— FIN  DIN  OS— 

Beview. 

If  from  a  consideration  of  the  evidence  it 
appears  on  appeal  that  there  Is  any  substan- 
tial evidence  introdnced  which  supports  the 
court's  findings,  they  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  307fr-3982,  4(S4;  Dec. 
Dig.  i  1010.*] 

3.  EVIOBHCI  (I  601*)  —  OPINIOHS— EXAUNA- 

Tfon  or  WtTNEsa. 

On  an  issue  of  ^ency,  It  was  not  error  to 
permit  the  agent  to  testiqr  that  the  »>odB  sued 
for  were  chafed  to  his  account  vrltn  the  un- 
dmtanding  Crom  the  other  two  defendants 
that  they  would  reimburse  him  over  an  objec- 
tion that  the  answer  stated  a  conclusion  of  the 
witnew,  where  he  was  thereafter  examined  a« 
to  the  foondatim  which  he  had  for  the  "un- 
derstanding.*' 

(Ed.  Note.- For  other  GasBs.  sse  EMdettcsu 
Cttit.  Dig.  li  1^92-^;  Dec.  ^ig.  %  OOl.*]^ 

4.  Appeal  and  Ebbor  (|  764*)— Baisra— Iteq- 

UISITEB— PBINTING. 

The  rule  of  the  Supreme  Court  requiring 
printed  briefs  Is  applicable  to  the  District  Court 
of  Aiveala. 

[Ed.  Note.— For  other  eases,  see  Appesl  and 
Error,  Cent  Dig.  {  8099;  Dee.  Dig.  f  764.*] 

Appeal  from  Superior  Court,  Kern  Coun- 
ty; J,  W.  Mabon,  Judge. 

Action  by  A.  Weill  against  J.  M.  Danziger 
and  others.  From  a  Judgment  for  plaintiff 
against  defendant  Danziger  alone,  and  from 
an  order  denying  his  motion  for  a  new  trial, 
he  appeals.  Affirmed. 

Geo.  B.  Whltalcer,  of  Bakersfleld,  for  ap- 
pellant J.  W.  Wiley,  of  Bakersfldd,  for 
respondent 


JAUBS,  X  Flalnttfl  herdn  brouglit  0ils 
acti<m  to  recover  for  goods,  wares,  and  mer* 
diandise  which  he  alleged  be  had  furnished 
to  defendant  CoUins  and  Wfltsee  were  not 
served  with  process,  and  the  cause  proceeded 
to  trial  ae  agalnet  defendants  Daniigw  and 
Kent  Judgment  was  In  favor  of  plaintiff 
and  against  defmdant  Danalger  alone^  Mo* 
tion  for  a  new  trial  was  made  and  denied, 
and  an  aK>eal  was  tbiea  taken  from  tlutt  or* 
der  and  from  the  Judgment 

The  merchandise  on  account  of  the  pur- 
chase price  of  which  this  action  was  brought 
was  all  ordered  by  and  first  charged  to  de- 
fendant Kent  Later  the  charge,  at  Kent* ■ 
direction,  was  transferred  to  the  name  of 
"Lost  Hills  Syndicate."  The  trial  court 
found  that  Kent  In  matdng  the  purchase 
of  the  goods  acted  as  the  agent  of  his  code- 
fendants,  and  not  as  a  prindpaL  The  evi- 
dence which  It  Is  dalmed  Is  Insufficient  to 
support  this  finding  was  mainly  given  by 
Kent  himself,  who  testified  that  he  was  con- 
ducting the  business  for  Danziger  and  Wilt- 
see  in  moving  rig  Irons  and  operating  In  the 
Lost  Hills  territory.  He  testified  as  follows : 
"They  were  building  rigs  and  holding  down 
located  ground.  They  were  purchasing  sup- 
plies. I  purchased  supplies  for  them  from  Mr. 
Weill.  They  were  part  of  them  charged  to 
my  account  in  my  name,  with  the  under- 
standing from  Mr.  Danziger  and  Mr.  Wilt- 
see  that  they  would  reimburse  me  when  they 
named  the  company  and  then  change  the  ac- 
count to  the  company's  name.  I  told  Mr. 
Weill  that  Mr.  Wiltsee  and  Mr.  Danziger 
would  be  responsible  for  these  bills.  I  had 
authority  from  them  for  giving  such  instruc- 
tions." A  letter  from  Danziger  to  Kent  waa 
introdnced  in  evidence,  also  a  telegram.  The 
letter  informed  Kent  that  a  diecfc  for  $700 
to  be  used  In  connection  with  expenditures 
In  the  Lost  Hills  was  inclosed.  The  telegram 
contained  instructions  from  Danziger  to 
Kent  to  sacrifice  rigs  and  rig  irons  if  neo 
essaiy  to  pay  the  King  Lumber  Company 
91,00a  Kent  teettfled  that  the  goods  which 
be  purchased  from  the  plaintiff,  and  for 
which  the  action  was  brought,  were  all  used 
in  connection  with  the  operations  which  he 
waa  conducting  and  managing  for  Wlltsee 
and  Danziger.  The  base  which  enveloped  the 
question  as  to  the  predae  agreonent  under 
which  defendants  were  operating  was  not 
clearly  dispelled  by  any  of  the  evidence. 
Danilger  by  l^a  testimony  admitted  that  he 
was  aaaodated  In  some  way  (not  precisely 
defined  or  endained)  with  Kent  and  Wlltsee^ 
and  did  not  deny  tiiat  the  goods  for  which 
plaintUTa  diarge  waa  made  were  used  in  the 
transaction  of  that  business.  He  was  ex- 
tremely hasy  In  his  explanation  of  bow  he 
waa  to  be  r^mbursed  for  large  aums  of  mon- 
ey which  he  admitted  he  fumlslwd  to  Kent, 
but  he  denied  that  Kent  was  authorised  to 
make  the  charge  on  his  behalf  for  the  mer- 
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diandlse  which  was  fornlabed  by  plaintiff. 
All  of  the  eTldmoe  Introdneed  seema  to  have 
been  competent  for  the  purpose  of  proTlng 
the  geneial  boalneas  In  .which  dsfendants 
were  engaged  and  in  lUnstrating  the  repre- 
sentatlTO  capacity  in  wMdi  Kent  claims  to 
hare  acted. 

[1,21  It  cannot  be  said  that  there  was 
CO  evidence  to  snstain  the  finding  of  the 
trial  court  wherein  it  is  held  that  Koit 
acted  as  the  agent  for  Danzlger  and  his  co- 
defendants.  If  from  a  consideration  of  the 
erlduice  on  this  review  it  aiq;>earB,  as  it 
does,  that  there  was  any  mbstantlal  evldenoe 
iDtzodoced  whidl  supports  the  findings  of 
the  oonr^  that  is  all  that  can  be  Inquired 
into,  for  the  question  as  to  where  the  pre- 
ponderuwe  of  the  proof  may  lie  is  one  whidi 
addreases  Itself  to  the  trial  court,  and  to 
that  court  (mly. 

[S]  Then  are  no  other  errois  specified 
wUch  can  for  aerate  or  particular  discus- 
don,  unless  it  be  the  objection  raised  to  that 
portion  of  the  testimony  of  Kent  wber^  he 
stated  that  the  goods  were  charged  to  Us 
account  "with  the  understanding  from  Hr. 
Dandger  and  Mr.  WHtsee  that  they  would 
reimburse  me.**  Gounad  for  defOidant  Dan- 
dger  moved  to  strike  out  this  answer  as 
stating  a  oonclUBlon  of  the  witness,  which 
motion  was  doiled.  While  tecluiically  the 
objection  as  framed  was  pertinent,  still  it 
cannot  be  said  that  there  was  any  preju- 
dicial eiTor  In  allowing  the  testimony  to  re- 
main, for  the  wltnefiB  thereafter  was  suffl- 
dently  examined  as  to  the  foundation  whldi 
lie  bad  fi>r  this  ''understanding.*' 

[4]  The  briefo  in  this  case»  except  the 
<ipeidng  brief  on  bdialf  of  appelant,  do  not 
conform  to  the  rule  of  the  Snprwne  Court, 
whidi  Is  also  applicable  to  this  court,  and 
lAleb  provides  that  printed  briefs  shall  be 
nbmltted.  There  Is  neither  explanation  nor 
>INfl(«y  for  the  violation  of  this  mlOi  which 
Is  committed  botli  by  connsA  for  appellant 
tad  for  respfmdent,  and  the  fact  Oiat  the 
conit  has  examined  In  this  ease  the  briefs 
la  Un  improper  form  In  which  have 
been  tDbmltted  should  not  give  asnranee 
that  a  Hke  vlobitlon  hi  the  future  will  be 
rimllarly  treated. 

Tbe  Judgment  and  ordw  are  afllrmed. 

We  concur:  ALLEIN,  P.  X;  SHAW,  J. 


DUNAWAT  V.  ANDBRSON  at  aL 
(Civ.  1,123.) 
(Dhtifet  Court  of  Appeal.  Third  District,  Cal- 
ifornia. Sept  17, 1918.) 

L  Amu.  Am  Bbbob  (|  1001*)— FznnttrGS 
—Be  VIEW, 

While  the  Sapreme  Court  has  power  to  set 
vMx  a  finding  that  is  supported  by  sabstan- 
Dftl  evidence,  or  when  it  appears  reaaonabl; 
certain  that  the  flndlng  or  verdict  is  wroQK. 
ne  court  Is  in  no  position  to  exercise  such 


power  jostlj,  or  to  be  assured  that  the  finding 
or  verdict  is  wrong,  when  it  is  sopported  by 
substantial  testimony  that  Is  not  inherently 
improbable;. 

_[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent.  Dig.  H  8^^028-3831;  Dec 
Dig.  I  lOOl.*] 

2.  CoaFOBATIONS  (|  432*)  —  OFFICERS  —  CON- 
TRACTS—INDIVIDUAL  LlABirjTT. 

Evidence  held  to  warrant  a  flndlnE  that 
ewtain  ci  the  defendaota  cmtraeted  with  plain- 
tiff individnaUy.  and  not  as  an  ofDcer  of  a 

corporation,  to  constmct  a  dam  fn  connection 
wltn  an  inigation  project,  and  that  plaintiff 
was  therefore  personally  liable  for  the  work. 

[Bd.  Note—For  other  cases,  see  Corporations, 
Cent.  Dig,  M  1717,  1718.  1724,  1726-1735, 
1787.  1743,  1762;  bee         |  m.*} 

8.  GOBPOBATIONS  (I  306*)  —  CONTBACTS— EdA- 
BILITT  OF  OfFICEB— COBPOEATB  LIABILITY. 

Where  an  officer  of  a  corporation  was  hdd 
indlvidaally  liable  on  a  contract  for  work  done 
in  the  construction  of  a  certain  part  of  its 

Jlant.  it  was  no  concern  of  his  that  the  coart 
onnd  that  the  corporation  was  also  liable. 
[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  H  14S7.  1458;  Dec.  Dig.  {  SO&*j 

4.  PUADINQ  a  lais*)  — DEBIiXB  — NBOAVITB 

Pbcgnant. 

Certain  defendant  contractors  having  filed 
a  croBB-compIaint  for  services  in  the  construc- 
tion of  a  dam  in  connection  with  irrigation 
works,  plaintiff  filed  a  denial  that  between  Au- 
gust 10,  1909,  and  November  15th  following,  or 
at  any  time,  such  defendants  or  either  of  them 
performed  the  labor  or  services  in  the  erection 
or  conatmction  of  a  certain  dam  for  storage  of 
water  oo  a  specified  description  of  land,  or  at 
anv  place,  and  in  the  construction  of  three 
miles  of  canal  and  ditch,  or  either,  at  the  spe- 
cial instance  or  request  of  plaintiffs,  or  either 
of  them  or  at  alL  field,  that  sach  allegation, 
conatmed  aa  a  separate  denial  of  each  of  the 
averments,  was  nevertheless  def^ve  as  a  am- 
ative pre^iant  in  the  denial  that  the  contrac- 
tors coostmcted  three  miles  of  canal  as  al- 
leged. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  261-268;  Dee  Dig.  {  126.*] 

5.  Afpbal  ard  Bbbob  (|  781*)— QuBsxipss 
Bbviswabu— Spbcitioations  or  Ebbob. 

Appellant  was  not  entitled  to  review,  on 
appeal,  of  allied  insufficiency  of  evidence  to 
support  a  finding,  where  the  objection  was  not 
Bpecifltmlly  set  out  in  Us  specueations  <rf  er- 
ror. 

[Eld.  Note.— For  oOer  cases,  see  Appeal  and 
Error,  Cent  Dig.  B  301^-8^1;  Dc&  Dig.  i 
731.*] 

Appeal  from  Superior  Court,  Lassen  Coun- 
ty; H.  D.  Burroughs,  Judge. 

Action  by  T.  F.  Dunaway  against  August 
Anderson  and  others,  In  which  defendants 
filed  a  cross-complaint  From  a  Judgment  in 
favor  of  defendant  Anderson  on  the  cross- 
complaint,  and  from  an  order  denying  plain- 
tUTs  motion  for  a.  new  trial,  he  appeals.  Af- 
firmed. 

James  Glynn,  of  Reno.  Nev.,  and  Pardee 
&  Pardee,  of  Susanville,  for  appellant  R.  M. 
Rankin,  of  Susanville,  and  Grovw  O.  Julian, 
of  Woodland,  for  respondents. 

BURNETT,  J.  Defendants  August  Ander- 
son and  Alfred  J.  Anderson,  in  addition  to 
their  answer  to  the  complaint,  filed  a  cross- 
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complaint,  and  were  awarded  Judgment 
thereon  asalnat  plaintiff  and  tlie  Madeline 
lAnd  tt  Irrigation  Company  (a  corporation), 
the  latter  having  been  made  a  defendant  in 
the  cross-complaint,  for  the  snm  of  $1,242. 
The  appeal  la  bj  plaintiff  from  the  order  de- 
nying taia  motion  for  a  new  trial,  and  he 
states  in  his  opoilng  brleA  that  "the  propo- 
atttons  we  sabmit  hwetn  are:  (1)  Th»  in- 
snffidency  of  the  evidence  to  sni^rt  the 
Judgment  and  llndlngs  thereon  against  T.  F. 
Dnnaway,  plaintiff  and  appellant  herein, 
made  a  defendant  with  the  Mad^tne  Land  ft 
Irrigation  Company,  by  the  defendants  and 
respondents  herein,  in  the  third  cause  of  ac- 
tion, by  way  of  cross-complaint ;  and  (2)  that 
said  findings  therein  are  against  law."  The 
two  propositions  thus  stated,  however,  sim- 
ply amount  to  the  contention  that,  as  a  mat- 
ter of  law,  the  evidence  is  Insufficient  to 
support  the  following  findings  of  the  court: 
"That  between  the  10th  day  of  August,  1909, 
and  the  15th  day  of  November,  1909,  the  de- 
fendants August  Anderson  and  Alfred  J.  An- 
derson, at  the  county  of  Lassen,  state  of  Cali- 
fornia, performed  labor  and  services  In  the 
erection  and  construction  of  a  certain  dam 
for  the  storage  of  water  on  the  S.  B.  %  of 
S.  E.  ^  of  section  22,  township  36  N.,  range 
16  E.,  M.  D.  M.,  and  In  the  construction  of 
three  miles  of  canal  and  ditch,  at  the  special 
Instance  and  request  of  the  said  plaintiff  T. 
F.  Dunaway,  and  the  Madeline  Land  ft  Irri- 
gation Company." 

It  Is  not  disputed  that  the  services  were 
performed  by  said  defendants,  and  that  they 
were  worth  the  amount  found  by  the  court, 
but  appellant  insists  that  there  is  no  warrant 
for  the  conclusion  that  he  employed  defend- 
ants, the  contention  being  that  their  contract 
was  solely  with  the  said  Bfadeltne  Land  & 
Irrigation  Company,  and  that  his  connection 
with  the  matter  was  simply  as  an  ofilcer  of 
said  corporation.  Appellant  does  not  seem  to 
appreciate  fully  the  difference  between  the 
situation  of  an  appellate  court  and  that  of 
the  trial  court  in  passing  upon  the  merits  of 
a  motion  tor  a  new  trial.  He  says:  "The 
Snpreme  Court  properly  has  the  right,  nn- 
'dex  the  ConsUtntlon  of  the  state  of  Callfor* 
nia,  to  review  questions  of  fact  and  there- 
under examine  evidence  for  the  purpose  of 
detramining  whether  the  conrt  below  ttred 
in  its  flndbig,"  He  tXtea  as  authority  Hayne 
on  New  Trial  and  Appwl,  p.  1631  (revised 
Ed.),  whradn  it  Is  stated:  "The  impUcathm 
of  the  Constitution,  therefore,  Is  that  In  cir- 
il  cases  the  Supreme  Court  shall  review 
qnesttona  of  fact  as  vtiU  as  questions  of  law. 
But  however  this  may  be,  the  Gonstttutloa 
cotalnly  contains  no  prohibition  upon  the 
review  of  questions  of  fact  Nor  is  there 
anything  in  the  statutes  which  prohUdts  the 
review  of  such  qnesttona"  The  learned  au- 
thor criticises  the  uae  of  certain  expresslonB 
Impl^ng  the  want  of  authority  in  the  Su- 
preme Court  to  review  questknu  of  taett  Uke 


the  following :  "The  finding  of  the  Jury  un- 
der the  conflict  is  conclusive^  and  not  sub- 
ject to  review  here^"  Bnndy  r.  Slwra,  etc. 
Lumber  Co.,  149  CaL  772,  87  Pac.  622!  The 
verdict  of  a  Jury  or  the  finding  of  a  trial 
court  on  conflicting  testimony  cannot  be  re- 
viewed." Blpperdan  v.  Weldy,  149  CaL  66T, 
87  Pac.  276.  "With  tbe  oonclualon  of  the 
lower  court  on  conflicting  evldaioe  we  can- 
not interfere^"  Blverdde,  etc.,  Co.  Blrer- 
slde  Trust  Co.,  148  Oal.  4C7,  88  Paa  1003. 
"We  have  no  power  to  Interfere  with  the 
finding  on  conflict  of  testimony."  Hmnboldt, 
etc.,  Socy.  v.  Dowd,  1B7  CaL  408,  70  Pac 
274.  It  is  declared  that  "such  language  can- 
not be  accepted  as  a  correct  statement  of  the 
true  principle  of  law  under  consideration. 
It  cannot  be  said  that  the  appellate  court 
cannot  review  a  finding  made  upon  conSict- 
ing  evidence,  for  it  is  well  settled  that  it  is 
always  the  duty  of  the  court  to  ascertain 
whether  there  la  really  a  conflict,  and.  If  so, 
whether  there  la  substantial  support  to  the 
finding  Itself,  and  this  process  necessarily  in- 
volves a  review  of  the  evidence."  It  is  also 
stated  that  there  is  no  foundation  for  the 
assertion  that  the  Appellate  court  lacks  potoer 
to  Interfere  with  a  finding,  thou^  there  be 
a  conflict  In  the  evidence,  for  the  existence 
of  the  iwwer  has  never  been  doubted.  How- 
ever, the  conclusion  Is  reached  that  "the  fol- 
lowing is  a  correct  statement  of  the  rule 
viz. :  That  where  there  Is  a  substantial  con- 
flict In  the  evidence  the  Supreme  Court  will 
net  disturb  the  verdict  or  other  decision  of 
fact,  although  it  may  be  against  the  weight 
of  the  evidence;  but  that  If  it  appear  to  a 
reasonable  certainty  that  the  verdict  or  de- 
cision was  wrong  upon  the  evidence,  it  will 
be  set  aside  although  there  be  direct  testi- 
mony In  Its  support  Perhaps  as  good  a 
statement  of  the  role  as  can  be  given  (so  far 
as  motions  for  new  trial  are  concerned)  is 
that  a  motion  for  new  trial,  on  the  ground  of 
the  Insufficiency  of  the  evidence,  is  addressed 
to  the  discretion  of  the  court  below,  and 
that  the  ruling  thereup<m  wUl  not  be  dis- 
turbed except  for  an  abuse  of  discretion." 

[1]  Technically  considered,  no  doubt  tbe 
Supreme  Court  haa  the  powor  to  Interfax 
with  a  flndii^  that  is  snnwrted  by  substan- 
tial evidence,  or  to  set  it  aside  when  it  ap- 
pears "reasonably  certain"  that  said  finding 
or  verdict  is  wrong,  but,  of  course,  it  is  in 
no  position  to  nerdse  the  power  Justly  or  to 
be  assured  that  the  flndlng  or  verdict  Is 
wronft  where  it  is  siu^iorted  snhstuitlal 
teatinumy  that  la  not  inherently  improbable. 
This  arises  from  the  circumstance,  to  which 
attention  has  been  often  dlxacted,  that  tbe 
VW^ate  court  la  derived  "of  thoee  impor- 
tant aids  to  the  attainment  ot  a  currect  con- 
Clucdon  which  tbe  Jniy  and  the  court  below 
find  in  the  appearance  and  general  bearing 
of  the  witnesses.**  Bice  v.  Cunningham,  29 
Cal.  492.  If  the  weight  of  the  evidence  was 
to  be  determined  by  the  number  of  witnesses. 
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then  the  role  manifestly  would  be  applied 
dlffmiitiy  bf  the  wdlftte  courts.  But  It 
is  veil  known  that  one  witness  may  be  tratb* 
fal  and  a  dosen  oppodng  witiusses  be  un- 
trnthfnl.  In  sbOTt,  as  said  by  Baldwin,  J., 
In  mmball  t.  Gearheait,  12  OaL  28:  **It  la 
almoat  Impossible  tor  an  appellate  court  to 
satisfy  itself  In  a  decision  apon  such  matters. 
So  nmch  depoids  npon  the  manner,  bearing, 
duractor  of  witnesses,  and  the  peculiar  dr^ 
cnmstances  which  the  transcript  tails  to  pre- 
serr^  which  glre  Talne  and  w^bt  to  testl- 
mony.**  The  question  Is  not  <me  of  the  exist- 
ence of  the  power  or  aatJiorlty,  but  ratber 
of  the  only  feasible  and  practicable  method 
of  exerdstng  that  power. 

The  sttnatlon  of  the  trial  judge  In  paaslns 
upon  the  motion  tor  a  new  trial  is  manifest- 
ly Cerent  from  that  of  the  appellate  court 
Thin  la  pointed  out  In  the  case  of  Green  t. 
Sonle,  145  Cat  102,  78  Pac  S40,  wbeieln  it  Is 
said  that  the  Supreme  Court  "cannot  pass 
upon  the  credibility  of  witnesses,  and  henro 
cannot  interfere  upon  this  ground,"  but  that 
"the  trial  court  cannot  rest  upon  a  conflict 
in  the  evidence,  but  most  weigh  and  consider 
tbe  evidence  for  both  parties,  and  determine 
for  Itself  tbe  Jnst  conclusion  to  be  drawn 
from  It" 

[2]  With  the  foregoing  considerations  in 
Tlew,  how  Is  It  possible  for  this  court  to  say 
that  fall  credit  should  not  be  given  to  de- 
fendant August  Anderson  In  his  testimony 
that  "I  did  a  lot  of  work  on  dam  No.  1.  I 
did  it  at  Dunaway's  request  There  was  no 
writing;  verbal  understanding  made  at  Reno 
at  the  time  I  was  there  trying  to  find  out 
whether  I  should  go  to  work,  or  whether  I 
should  stop  at  the  same  time  the  work  was 
tied  up.  The  conversation  was  that  I  should 
go  ahotd  and  do  all  that  I  could,  and  so  as 
to  get  the  water  for  the  following  year,  and 
If  I  needed  any  help  I  was  to  let  him  know. 
I  wrote  Mm  on  the  IQth  of  October  that  I 
wanted  91,600.  I  didn't  get  it  He  said  to 
go  ahead  and  do  all  I  can  to  get  tbe  water ; 
he  said  he  would  make  It  right  The  work 
was  done  between  the  10th  day  of  October 
and  the  15th  day  of  November.  Alfred  An- 
denon  and  I  did  the  work.  It  was  done  at 
Donaway's  request;  it  was  all  done  on  dam 
No.  1.  I  did  other  work  building  the  canal. 
I  bnilt  three  miles  of  canal  that  was  started 
by  Edwards.  That  three  miles  of  canal  was 
l>ullt  a  long  time  before  I  took  the  contract 
for  making  dam  No.  3.  I  valued  It  at  S60  a 
inile,  three  miles  would  be  $180." 

It  Is  not  disputed  that  dam  No.  1  is  the 
dam  that  Is  referred  to  In  said  count  No.  8 
of  the  cross-complaint  A  mere  reading  of 
uid  testimony  of  Anderson  makes  It  plain 
tliat  the  court  was  Justified  in  concluding 
tbat  as  to  said  dam  Dunaway  was  personal- 
ly responsible  to  the  Andersons  for  tbe  value 
of  their  services  In  constructing  it 

Knee  It  does  not  appear  that  Dnnaway 
mde  the  zeauest  In  a  ictpresentatlTe  capac- 


ity. It  wDold  be  iwesDmed,  of  oonne^  that  he 
was  acting  as  a  principal,  and  this  presump- 
tion la  rtrengtfaened  the  foct  that  he  had 
a  itersonal  Interest  in  the  work  to  be  done. 

(I]  It  Is  manifestly  of  no  concern  to 
pellant  that  tbe  court  found  that  the  cor- 
poration was  also  liable  Cor  flie  debt 

The  finding  as  to  the  canal  and  ditch  pre* 
sents  a  somewhat  dlffiaroit  aspect  And^ 
weak  says  that  fills  was  built  a  long  time  be- 
fore he  '*took  tiie  contract  for  makiiv  dam 
Na  S."  The  court  found  that  the  contract 
for  the  construction  of  said  dam  No.  8  was 
made  between  the  corporation  and  the  An- 
dersons, and  ttie  evidence  supports  this  find- 
ing. The  conrersatlon  at  Bono  between  ap- 
pellant and  Angoat  Anderson  occurred  after 
the  latter  took  the  contract  for  dam  Na  8. 
It  would  follow  that  we  could  not  look  to  the 
conreraatlon  at  Beno  for  tbe  origin  of  the 
contract  to  build  said  canaL 

[4]  Tbe  record  is  indeed  obscure  as  to  the 
contract  for  this  canal  or  ditch.  It  is  at 
least  doubtful  whether  there  is  disclosed  suf- 
ficient evidence  to  support  the  finding  that 
it  was  constructed  at  the  Instance  and  re- 
quest of  Donaway.  Appellant,  however,  is 
In  no  position  to  urge  a  reversal  of  tbe  Judg- 
ment on  this  ground.  Hla  denial  of  said 
allegation  of  the  cross-complaint  was  as  fol- 
lows: "Deny  that  between  the  10th  day  of 
August,  1909,  and  the  15tb  day  of  November, 
1909,  or  at  any  time,  the  defendants  herein- 
above named  or  either  of  them,  at  the  county 
of  Lassen,  or  elsewhere,  performed  labor  and 
services  In  the  erection  and  construction  of 
a  certain  dam  for  the  storage  of  water  on 
the  southeast  quarter  of  the  southeast  quar- 
ter of  section  22,  township  36  north,  range 
16  east  M.  D.  M„  or  at  any  place,  and  in  tbe 
construction  of  three  miles  of  canal  and 
ditch,  or  either,  at  the  special  Instance  or 
request  of  the  said  plaintiff  T.  F.  Dunaway 
and  the  said  Madeline  Land  &  Irrigation 
Company,  or  either  of  them  or  at  all."  TIfe 
answer  Is  therefore  substantially  a  denial 
that  plaintiffs  built  the  dam  and  the  three 
miles  of  canal  and  ditch  or  either  the  canal 
or  ditch  at  the  instance  of  appellant  It 
may  be  questioned  whether  a  denial  in  this 
conJunctlTe  form  presents  an  issue.  But  if 
we  construe  It  as  a  separate  denial  of  each 
of  said  allegations,  we  still  have  a  striking 
example  of  a  negative  pregnant  In  the  denial" 
that  the  Andersons  constructed  three  miles 
of  canal  and  ditdi.  As  a  matter  of  fact  It 
may  be  remarked,  the  evidence  shows  that 
these  did  not  represent  separate  entitles,  but 
both  terms  were  applied  to  the  whole  artlft- 
dal  channel  of  three  miles  in  length. 

[I]  But  if  the  foregoing  somewhat  techni- 
cal consideration  be  not  sufficient  to  warrant 
an  approval  of  the  finding  in  the  absence  of 
any  evidence  on  the  subject  It  Is  at  least  fair 
to  hold  that  appellant,  If  he  expected  to  rely 
upon  this  point,  should  have  specifically  in- 
dicated It  In  Ua  Bpedflcatloiu  ef  error.  Be 


Digitized  by 


312 


IM  PACIFIC 


BBPOBTBB 


(CaL 


contented  hlms^f  with  the  statement  that 
"the  erldeiice  is  Insufficient  to  Jnstlfr  finding 
21;  nor  Is  there  an7  evidence  that  eacb 
and  every  allegation  contained  In  paragraph 
1  of  defendants'  third  cause  ot  actl(m  by  way 
of  cross-complaint  Is  true."  We  may  assume 
that  to  bis  failure  to  particularize  may  be 
attributed  the  absence  of  erldenoe  tn  the 
record  as  to  this  pcdnt.  In  this  connection 
it  may  be  stated  that  the  blU  ot  exceptlona 
does  not  purport  to  give  all  the  evidence  and 
it  discloses  no  evidence  whatever  to  native 
the  finding;  appellant  hims^  not  having 
taken  the  sbuid. 

We  tiilnk  the  order  denying  the  motion  fbr 
a  new  tzlal  should  be  affirmed,  and  it  is  so 
ordered. 

Weooncor:  CHIPMAN.  P.  J. ;  HABT,  J. 


PEOPLBl  T.  WOODLET.   (Or.  214.) 

(Difltrlct  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Sept  17.  1913.  Rehearing  Denied 
by  Supreme  Court  Mot.  14,  1913.) 

L  DivoBca  (H  320*)— RxoHT  to  Beuasbt— 

FOBEZON  STATmS. 

The  itatnte  prdiibltln^  divorced  perBona, 
under  penalty,  from  marrying  again  within  a 
period  of  six  months  has  no  extraterritorial  ju- 
risdiction, and,  the  marriage  twins  completely 
dissolved,  a  remaniage  by  a  divorced  person  out- 
side the  Jurladletton  Is  not  Invalid  bj  reason  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  IS  818,  819,  844;  Dec.  Dig.  f  820.*] 

2.  Divorce  (|  320*)— Riqhx  to  Bucabbt-— 

What  Law  Govebns. 

Under  the  direct  provisions  <jt  Civ.  Code,  1 
68,  the  courts  in  determining  the  validity  of  ft 
marriaee  celebrated  without  the  state  are  bound 
by  the  uw  of  the  place  of  the  celebration. 

nCd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  818,  819,  814 ;  Dec.  Dig.  8  320.*] 

8.  DivoBci  (i  320*)— Rbuabbiaob— VAzjtniTT. 

A  local  statute  prohibiting  divorced  persons 
from  remarrying  witiiin  the  period  in  which  an 
appeal  may  be  taken  applies  only  to  residents, 
and  will  not  reader  invalid  a  marriage  celebrat- 
ed within  the  state  by  nonresidents,  even  though 
the  divorce  of  one  of  the  spouses  In  another  state 
bad  not  been  granted  for  the  length  of  time 
required  by  the  local  statute. 

[EA.  Note.— For  other  cases,  see  Divorce,  Cent 
J>k.  if  618, 819, 844 :  Dec.  Dig.  1 320.*] 

Appeal  from  Superior  Court,  Hendodno 
Gountr;  J.  Q.  Whlt^  Judge. 

J.  R.  Woodley  was  ronvlcted  of  crime,  and 
he  appeals.  Affirmed. 

W.  D.  I*  Held,  T.  J.  Weldon,  and  Walter 
F.  Strlngley,  all  of  Uklah,  for  appellant  U. 
S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
Deputy  Atty.  Oen.,  for  the  People. 

BURNETT,  J.  Defendant  was  convicted 
under  the  charge  of  having  placed  and  per- 
mitted his  wife,  known  as  Pearl  White,  to 
remain  in  a  house  of  prostitution,  and  be 
was  sentenced  to  a  term  of  five  years  In  tbe 
penitentiary.  It  is  not  disputed  that  an  es- 


sential element  of  the  crime,  and  necessary 
to  be  shown  by  tlie  people  beyond  a  reasiai- 
able  doubt  is  that  said  female  was  in  con- 
templation (tf  law  the  wlfto  of  defendant; 
that  th^  wer^  In  oUwr  woids^  the  parties 
to  a  valid  marriage  omtract  People  t. 
Mock  Yick  Gar,  14  OaL  Apo.  S34»  111  Pae. 
1039.  As  to  this  tbe  people  mode  out  a  auf- 
fldmt  case;  but  defendant  amtaded  that 
the  woman  was  not  his  wife  as  ttiat  term  is 
used  In  t2ie  law,  that  the  apparent  marriage 
was  in  fact  aitSxeHj  void,  and  therefore  that 
the  prosecuti<m,  brought  as  It  was  under  sec- 
tion 266  of  the  Penal  Oode,  must  taXl  It 
appeared  that  the  marriage  ceremony  be- 
tween de£mdant  and  the  said  Pearl  White 
was  performed  in  the  state  of  Oz^n  on 
April  28,  1906.  The  parties  were  then  res- 
idents of  the  state  of  Washington.  Prior  to 
said  purported  marriage  appellant  had  been 
married  to  <Mie  Jos^hlne  Woodley,  who  la 
still  living,  and  he  was  granted  a  decree  of 
divorce  from  her  by  tbe  superior  conrt  of 
Spokane,  in  said  state  of  Washington,  on 
December  17, 1904. 

By  reason  of  the  fact  that  the  said  mar> 
rlage  to  Pearl  Whiter  whidk  we  diall  desig- 
nate hereafter  as  marriage  No.  2,  occurred 
within  six  months  of  the  entry  vt  said  de- 
cree of  divorce^  it  is  the  omtentton  of  appel- 
lant that,  under  the  law  of  the  state  of 
Washington  and  also  of  Oregon,  said  mar^ 
riage  No.  2  was  and  is  Invalid. 

In  his  effort  to  establish  his  theory  he 
sou^t  to  Introduce  tbe  statute  of  Washing- 
ton providing  that  neither  party  to  a  divorce 
proceeding  shall  be  capable  of  contracting 
marriage  within  six  months  from  the  date  of 
the  entry  of  a  decree  therein,  and  that  all 
marriages  contracted  In  violation  of  that  law, 
whether  omtracted  within  or  without  the 
state,  are  void.  The  court  sustained  an 
objection  to  the  offered  proof. 

Attention  was  also  called  by  appellant  to 
the  decision  of  the  Supreme  Court  of  Wash- 
ington (In  re  Smith's  Estate,  4  Wash.  702, 
30  Fac.  1059,  17  L.  B.  A.  573),  wherein  said 
law  was  construed  as  suspending  the  opera- 
tion of  the  decree  of  divorce  for  the  period 
of  six  months.  Thertin,  referring  to  said 
statute,  it  was  said:  **The  first  part  of  the 
section  directs  that  In  granting  a  divorce  the 
court  shall  order  a  complete  ^nd  full  disso- 
lution of  the  marriage  as  to  both  parties. 
The  provision,  however,  if  given  force,  must 
place  some  limitation  ni>on  this,  in  that  a 
decree  of  divorce  could  not  be  full  and  com- 
plete If  the  parties  are  not  allowed  to  con- 
tract marriage  with  other  persons  until  the 
time  for  an  appeal  shall  have  exidred,  or. 
In  case  of  appeal,  until  the  same  shall  bare 
been  determined.  If  the  providon  is  to  have 
any  force,  it  seems  to  us  it  must  limit  the 
preceding  part  of  the  section,  and  tbe  di- 
vorce cannot  be  held  to  be  full  and  complete 
until  the  time  mentioned  in  the  provision  has 
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exidred.  It  1b  full  and  complete  for  all  unr- 
poeeg,  excepting  neither  party  shall  oiter  In- 
to a  nuuTlage  with  aziy  other  person  during 
the  time  spedfled,  and  It  may  be  a  Umlta- 
tfon  ivoD  It  In  that  respect  Daring  this 
time,  fbr  this  purpose,  the  decree  of  divorce 
Is  suspended  and  inoperative  to  that  extrat 
•  *  *  Ck>nsequently  these  parties  were 
incapable  of  contracting  the  marriage  rela- 
tioD  within  said  time,  and.  no  marriage  be- 
tween them  having  been  solemnized  there- 
after, It  follows  that  they  were  never  hoa- 
band  and  wife  aa  to  eadi  other." 

An  acceptation  of  that  decision  as  a  aound 
expodtlon  of  the  Washington  atatote  woold 
neoessarlly  lead  to  the  conelnslon  that  the 
declared  marriage  of  defoadant  and  the 
said  Pearl  White  was  In  fact  no  marriage 
at  alL  nda  would  follow  for  the  reasoa 
that  he  bad  a  wife  living  from  whom  he  ma 
not  divorced.  EDs  atatos  In  the  atate  of 
Wasbii^iton  b^g  that  of  a  married  man.  It 
would  oontlnue  the  aame  wherever  he  went, 
and  another  attempted  marriage  in  any  state 
would  be  Invalid  uzdeas  that  state  pennltted 
bigamy.*  which  supposition,  of  course,  Is  to 
be  rejected.  But  the  Smith  decision  is  not 
followed  by  subsequent  cases  In  Washington, 
and  It  Is  not  in  harmony  with  the  declared 
views  of  the  Supreme  Court  of  this  state, 
as  ve  shall  ultimately  see. 

In  WlUey  v.  WlUey,  22  Wash.  115,  60  Pae. 
145,  79  Am.  St.  Rep,  028,  the  Supreme  Court 
of  Washington  held  that  said  statute  had  no 
extraterritorial  operation,  saying:  "We  do 
not  thinfc  the  prohibitions  of  the  Code  of 
18S1  were  In  effect  beyond  the  jurisdiction  of 
the  state  or  territory,"  and  it  was  determined 
that  a  marriage  valid  In  California,  where 
It  was  celebrated,  was  also  valid  In  the  atate 
of  Washington. 

IQ  State  V.  Fenn,  47  Wash.  661,  02  Pac. 
417. 17  L.  IL  A.  (N.  800,  it  was  held  that 
tbe  Washli«ton  statute,  "though  Invalidating 
a  remarriage  in  Washington  within  the  pro- 
Ubltory  period  of  persons  divorced  in  that 
state  and  marriages  In  other  states  and  coun- 
tries of  persons  divorced  and  domiciled  in 
Washington  made  to  evade  her  laws,  the 
parties  Intending  to  return  to  Washington, 
did  not  invalidate  a  foreign  marriage  within 
the  prohlUted  period  of  a  woman  divorced 
In  Washington,  if  she  was  divorced  In  good 
faith  and  if  she  was  domiciled  in  good  fttlth 
In  the  country  where  tbe  marriage  occurred 
at  the  time  it  was  performed." 

And,  in  Pierce  t.  Pierce,  68  Wash.  622, 100 
Pac.  46,  following  the  Fenn  Caae^  supra,  it 
was  held  that  the  Washington  statute  did  not 
affect  the  validly  of  a  marriage  contracted 
iQ  Victoria  by  parties  who  were  domiciled 
there;  the  court  saying:  "If  the  marriage  la 
(vtered  Into  by  one  who  has  In  good  faith 
nmoved  to  anotbw  Joriadlctlon,  not  for  tbe 
inere  purpose  of  the  marriage  or  to  evade  the 
rigor  at  the  local  law,  but  to  establish  a 
^ooUOm,  the  marrlaie  itumld  be  tuHA  to  be 


vaUd ;  whereas,  if  It  appears  that  tbe  par- 
ties, being  domiciled  in  this  state,  have  gone 
to  another  Jurisdiction  with  the  primary  la- 
tent to  evade  our  law  and  marry  In  defiance 
of  it,  the  marriage  should  be  hdd  to  be  voia" 
Appellant,  realizing,  no  doubt,  that  the 
declaration  In  the  Smith  Estate  as  to  the 
scope  and  effect  of  said  Washington  statute 
was  probably  too  sweq^lng,  and  that  It  did 
not  Invalidate  a  marriage  In  another  Juris- 
diction, sought  to  prove  tbe  Oregon  statate 
by  offering  the  dedston  of  the  Supreme 
Court  of  that  state  in  the  case  of  MfT^eTinan 
T.  HtiLelman,  81  Or.  480;  60  Pac.  802,  38  L 
B.  A.  863,  66  Am.  St  Bep.  886.  Waiving  the 
question  as  to  the  proper  method  of  proving 
tbe  statate»  we  may  find  there  a  statonokt 
of  the  law  Ui  OiaX  stete  and  also  an  interpre-  . 
tatlon  of  It  in  hanno^y  with  the  decision  in 
the  Smith  Estate  supra.  In  the  McfLennan 
Case  the  court  said:  **The  sole  question  pre- 
sented on  the  appeal  is  as  to  the  validity  of 
the  Vancouver  marriage,  and  Its  determina- 
tion depends  upon  the  construction  of  section 
603  of  our  statate  (Hill's  Ann.  Laws),  and  Ite 
effect  upon  marriages  solemnized  in  a  neigh- 
boring state.  By  the  section  it  Is  provided 
that  *a  decree  declaring  a  marriage  void  or 
dissolved  at  the  suit  or  claim  of  either  party 
sliall  have  the  effect  to  terminate  such  mar- 
riage as  to  both  parties,  except  that  neither 
party  shall  be  capable  of  contracting  mar- 
riage with  a  thixd  person,  and,  if  he  or 
she  ^oes  so  contract,  shall  be  liable  therefor 
as  if  su<di  decree  had  not  been  given,  until 
the  suit  has  been  heard  and  determined  on 
appeal,  and.  if  no  appeal  be  taken,  the  ex- 
piration of  the  period  allowed  by  the  Code 
to  teke  Bn<di  appeal.*  It  is  dear  that  a  mar- 
riage in  this  state  In  violation  of  this  eectlon 
would  be  null  and  void,  because,  by  Its  pro- 
visions, the  parties  are  incapable  of  entering 
into  such  a  relation  within  the  time  specified, 
for  the  reason  that  the  decree  does  not  to 
that  extent  terminate  the  former  marriage." 
And  the  court  holds  that  a  marriage  in  vio- 
lation of  said  stetute,  although  contracted 
in  the  stete  of  Washington  by  persons  domi- 
ciled In  the  stete  of  Oregon,  Is  absolutely 
void  when  called  in  question  In  the  courts 
of  tbe  latter  stete.  The  doctrine  of  this 
case,  however,  Is  impliedly,  if  not  expressly, 
rejected  in  the  subsequent  dedslonB  of  the 
Oregon  court 

In  Stete  V.  Leasla,  46  Or.  410,  78  Pac.  328. 
the  question  Involved  was  whether  a  divorced 
wife  was  a  competent  witness  against  her 
former  husband  as  to  a  matter  arising  after 
the  decree  was  entered.  The  crime  was  com* 
mitted  on  Bfay  24.  1003,  and  the  decree  of 
divorce  was  entered  on  the  18th  of  the  same 
month,  and  the  contention  was  made  that 
the  decree  did  not  operate  to  sever  the  mari- 
tal relattons  of  the  parties  until  finally  de- 
termined upon  the  appeal.  But  it  was  held 
that,  under  the  dedsions  of  that  court,  the 
defendant  having  Allied  to  vpear  In  the  di- 
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Torce  proceeding,  be  wbm  wholly  wlthont  the 
right  of  appeal,  and,  there  bdng  no  appeal, 
the  dlTorce  decree  became  operatlTe  and 
finally  effective  when  rendered.  The  wife 
was  therefore  dedared  to  be  a  ccmpetoit 
witness  against  her  hneband. 

In  Wallace  t.  McDanlel  et  aL,  69  Or.  S78, 
117  Pac.  314.  also  decided  by  the  Supreme 
Court  of  Oregon,  It  was  held  that,  since  the 
wife  alone  In  that  case  was  entitled  to  ap- 
peal, she  could  waive  her  right  and  validly 
marry  a  third  person  on  the  last  day  on 
which  she  could  take  the  appeal 

It  la  quite  apparent  that  the  coustruction 
thus  accorded  to  the  Oregon  statute  is  en- 
tirely Inconsistent  with  that  found  In  the 
McLennan  Case,  supra. 

It  may  be  well  to  notice  how  the  qaation 
has  been  r^rded  In  the  citber  casra  cited  by 
counseL 

In  the  Inbabitanta  of  Phillips  r.  Mladrld, 
83  Ue.  206,  22  Atl.  114,  12  U  B.  A.  862,  23 
Am.  St  Rep.  770,  it  appeared  that  Ella  R. 
Hinckley  was  legally  married  to  one  Ward- 
well,  of  Cllntou,  In  the  state  of  Maine,  May 
26,  1879;  that  she  and  her  husband  after- 
wards moved  to  Massachusetts,  where  they 
separated,  and  she  returned  to  the  state  of 
Maine.  While  she  was  there  her  husband 
brought  a  suit  of  divorce  and  obtained  a 
decree  in  Massachusetts,  in  November,  1882, 
which  was  made  absolute  In  November,  1883. 
She  remained  In  the  state  of  Maine,  and,  on 
the  6th  of  September,  1884,  was  duly  marfied 
to  one  Loresteln  Hinckley,  in  the  town  of 
Phillips.  It  was  claimed  by  the  defendants 
that  by  the  statute  of  Massachusetts  and 
also  of  Maine  a  husband  or  wife  for  whose 
fault  a  divorce  was  granted  could  not  marry 
again  within  two  years  from  the  decree  of 
divorce,  and.  as  that  time  had  not  elapsed  In 
September,  1884,  the  marriage  of  said  Lore- 
steln and  Ella  K.  Hinckley  was  illegal.  The 
Supreme  Court  of  Maine,  however,  decided 
against  this  position,  saying:  "We  think  the 
contention  is  not  sound.  When  the  divorce 
was  granted,  Ella  R.  was  no  longer  the  wife 
of  Wardwell.  Burlen  v.  Shannon,  116  lAtss. 
438 ;  Commonwealth  v.  Putnam,  1  Pi(^ 
(Mass.)  126.  The  prohibition  to  remarry 
within  the  time  named  was  in  the  natnre  ot 
a  penal^.  It  bad  no  force  as  a  disability  to 
remarry  ont  (tf  the  state  of  HasBadmsetts. 
It  did  not  attach  to  the  person  of  the  wife 
in  this  state.  This  rule  Is  held  in  many 
courts.  rCitlng  cases.]  Nor  does  the  piofaibi* 
tion  upon  the  gnllty  party  to  remarry  by  Uie 
statute  of  this  state  attach  to  said  Ella  R. 
Onr  statute  applies  only  to  divorces  granted 
by  the  oourte  of  this  stete.  It  has  no  refer- 
ence to  a  decree  granted  In  another  state. 
Bullock  T.  Bullock,  122  Mass.  8."  It  was  ac- 
cordingly held  tbat  said  marriage  of  Septem- 
ber 6. 1884,  was  legal. 

The  Louisiana  Supreme  Court  dedded,  in 
the  Succession  of  Hemandes,  46  La.  Ann.  9^ 
16  Smth.  4SU  24  L.  B.  A.  881,  that:  "The 


prohlbltton  of  the  statute  of  New  Tork  to  the 
effect  that'  no  aeoond  or  otb«  snbsequent 
marriage  shall  be  contracted  by  any  pawn, 
dnrti^r  ttko  Ufetlme  of  any  former  boattand 
or  wlfto  of  anch  person,  In  case  tbe  former 
marriage  be  annulled  or  dissolved  on  the 
ground  of  adultery,  has  no  eslraterrltozlal 
effect,  being  a  poml  stetnte^  and  it  cannot  be 
given  the  ^ect  of  ■wnwiniiy  contract  of 
marriage  between  persons  at  the  time  re- 
siding abroad,  notwithstanding  it  was  stdem- 
nlnd  In  the  dty  and  state  of  Nev  Ywk;  tbe 
contracting  parties  announcing  their  Inten- 
tion to  be  to  tbweafter  reside  In  Lonldana, 
and  afterwards  actually  residing  there." 

[1]  But,  as  far  as  this  case  is  concerned, 
we  must  keep  in  mind  that  the  validity  of 
said  marriage  No.  2  is  to  be  determined  by 
the  rule  laid  down  by  the  Supreme  Court  of 
this  stete. 

In  Bstete  of  Woods,  137  CaL  129,  69  Pac 
900,  tbe  court  was  called  upon  to  construe 
section  61  of  the  Civil  Code,  which  at  that 
time  provided  as  follows:  "A  subsequent 
marriage  contracted  by  any  person  during  tbe 
lifetime  of  a  former  husband  or  wife  of  such 
person,  with  any  person  other  Qian  such  for- 
mer husband  or  wife,  is  illegal  and  void  from 
the  beginning,  unless:  1.  The  former  mar- 
riage has  been  annulled  or  dissolved;  pro- 
vided, that  In  case  it  be  dissolved,  the  decree 
of  divorce  must  have  been  rendered  and 
made  at  least  one  year  prior  to  such  subse- 
quent marriage."  The  court  said:  "That  the 
Legislature  had  power  to  provide  for  tbe 
rendition  of  a  decree  of  divorce  by  a  court 
which  should  not  be  absolute  for  the  period 
of  one  year  after  ite  rendition  we  have  no 
doubt ;  but  that  the  Legislature  has  failed  to 
so  provide  by  section  61,  or  even  attempted 
so  to  do.  we  also  have  no  doubt  Tht  obvious 
meaning  of  the  section  is  that  neither  of  tbe 
divorced  parties  shall  .marry  within  tbe  pe- 
riod of  one  year  after  the  decree  of  divorce  1b 
rendered.  The  statute  lis  a  prohibition  pure 
and  simple  upon  the  marriage  of  tither  party 
for  one  year,  and  declares  tbe  penalty  for  a 
violation  of  this  prohibitory  proTlslon  to  be 
nullity  of  the  marriage.  •  •  *  Section 
61,  snbd.  1,  does  not  purport  to  operate  upon 
or  affect  a  decree  of  divorce.  It  deala  wltli 
dlTOrced  persons.  It  affecte  tbem  Btba  the 
decree  of  divorce  has  been  rmdered.  It  deals 
with  them  after  they  have  become  unmar- 
ried." 

The  same  reasoninr  may  be  applied  to  ttie 
WasUngton  statute.  Indeed,  tbe  decree  of- 
fered In  erldrace  by  appellant  shows  that  the 
parties  were  divorced.  No  cmdltlon  was  at- 
tached to  It  Hie  deoee  waa  absolute,  and 
thereby  appellant  became  an  unmarried  per- 
son, but  subject  to  the  penalty  of  having  his 
second  marriage  invalidated  If  he  attempted 
to  remarry  a  third  person  In  the  state,  of 
Washington  within  six  mcmtbs. 

Again,  In  the  Bstete  of  Wood,  supra,  the 
Supreme  Court  dedded  that  said  section  61 
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of  tbe  CStU  Code  bad  no  extraterritorial 
operatton,  and  It  Quoted  with  approral  tbe 
foUowlns  from  State  r.  Sbattnck.  68  V t  403. 
38Atl.ai,4OUB.A.428,a0  Am.  St  Rep. 
936:  '*Heneev  a  atatnte,  silent  ai  to  nuu<- 
rlages  atooad,  as  onn  pndilblta  daases  of 
penms  from  marrylnK  generally,  or  from 
Intennarrylns,  or  declares  void  all  marriages 
not  ctfdnatad  aoeordlns  to  prescrUwd  forms, 
it  has  no  effect  upon  marriages,  erai  of  domi- 
ciled ItthabttantB,  entered  Into  ont  of  tbe 
state;  Sbose  manlages  are  to  be  Jndged  of 
br  tbe  courts  of  sncta  state  lost  as  tboiucb  tbe 
ststnte  did  not  exist" 

Under  tbe  mle  tbm  announced,  we  mast 
eliminate  altogether  from  consideration  tbe 
said  statute  of  Wasblivton. 

12]  It  Is  equally  sound  tbat  we  must  look 
to  tbe  law  of  Oregim  to  detennlne  wbetber 
tile  said  marx&ge  No.  2  Is  valid.  Our  Oode 
itself  (section  6S,  CHt.  Oode)  so  provide^  as 
follows:  "All  marriages  contracted  without 
tUa  state,  wbldt  wonld  be  valid  hs  tbe  laws 
of  the  country  In  which  the  same  were  con- 
tracted, are  valid  In  tbls  state." 

[])  Was  tbe  marriage,  tboi,  valid  aceord- 
Ing  to  the  laws  of  fbe  state  of  Oregon,  where 
It  was  celdnsted?  Tbe  answer  woidd  un- 
doubtedly be  In  tbe  negative  if  the  parties 
bad  been  divorced  In  that  stata'  But,  wben 
tbe  statutes  of  Oregra  refer  to  a  decree  of 
divorce,  they  contemplate  a  decree  rendered 
by  the  courts  of  tbat  states  and  not  of  a 
foreign  jurisdiction. 

As  said,  in  State  v.  CPiattaA,  si^ra:  Tbe 
Isngnage  of  tbe  statute  is  gmeral,  and  "it  is 
a  fnodamental  rule  that  no  statute,  whether 
relating  to  marilBge  or  otherwise,  if  in  fbe 
ordinary  general  form  of  words,  will  be 
0jea  ^ect  outside  of  the  state  or  country 
oiactlng  it"  There  is  exactly  tbe  same 
resaon  for  holding  that  the  Oregon  statute 
does  not  refer  to  divorces  granted  In  other 
states  aa  there  Is  for  holdliv  that  tbe  penalty 
tbNeln  provided  does  not  refer  to  marriages 
celebrated  in  other  states. 

The  statute.  In  the  absence  of  language  ex- 
tending its  application  extraterritorlally, 
most  be  confined  to  domestic  decrees  of  di- 
Toroe  and  domestic  marriages.  It  may  be 
true  that  this  conBtrnction  makes  an  invldl- 
ons  distinction  against  those  who  are  dl- 
Tueed  and  remarry  in  the  same  state  and  In 
favor  of  those  whose  divorce  and  remarriages 
occur  in  separate  states;  but  this  Is  a  mattw 
eotlcely  for  l^slatlve  oontnd.'  No  doubt  the 
Oregon  statute  might  have  covered  the  case 
of  one  divorced  in  another  state;  but  u  we 
omcelve  It,  tbe  Legislature  did  not  so  iwo- 
vid& 

Of  course,  If  there  had  been  in  the  state  of 
Waahlngtcm  a  statute  like  that  of  this  states 
ftnnd  in  section  81  ot  Oie  dvU  Code,  as 
amended  in  lOOS  (Btats.  of  1003,  p.  1T6),  mar- 
riage No.  2  would  bave  been  utterly  void, 
Blnce  awdlant  would  not  have  been  an  un- 
married person;  but  it  cannot  be  said  In  any 
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sense  that  the  Washington  Judgmmt  was  an 

interiocutory  decree  of  dlvmce; 

Under  sound  iHElnolpleB  <tf  constractl(m,  we 
think  it  cannot  be  held  Chat  the  sa&d  Pearl 
White  wta  not  tbe  wife  of  appellant  and  the 
Judgment  and  rader  are  afflnned. 

We  concur:  GHIPHAN,  P.  J.j  HABT,  J. 


liAWBENGB  V.  WHEELBB. 
(Supreme  Ooart  of  Kansae.  Nov.  8,  IftlS.) 


Appeal  from  District  Court,  Finney 
County, 

Action  by  H.  T.  Lawrence  against  A.  O. 
Wheeler.  From  judgment  tor  plaintUf,  de- 
fendant appeals.  Reversed. 

Hopkins  &  Hopkins,  of  Garden  City,  fOr 
appellant  Hoskinsou  &  Hosklnson.  oC  Gar- 
den Ci^,  for  appellee. 

SMITH,  J.  At  the  time  of  the  general 
election  in  November.  1906,  the  ainwllee, 
Lawrence  then  holding  tbe  offlk»  of  county 
treasurer  <^  Ilnn^  county  by  a  former  elec- 
tion, was  a  candidate  for  re-election,  and 
tbe  appellant  Wheeler,  was  bla  opponent 
On  the  canvass  of  tbe  votes  it  was  deter- 
mined that  Wheeler  bad  received  the  greater 
number  of  votes,  and  a  osrtiflcate  of  election 
was  issued  to  him,  and  he  duly  qualified  as 
county  treasurer.  Lawrence  ccmtested  the 
election  before  tbe  countyt  contest  board, 
which  resulted  In  a  judgment  fbr  Wheeler. 
Tbe  judgment  was  afterwards  affirmed  in 
the  district  court  of  Finney  coun^,  and  an 
appeal  was  taken  to  this  court  by  Lawrence 
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1.  Onraons  (|  42*)— Di  3w  Gonnrr  Tbuub- 

UBEK. 

Under  tbe  nndlipated 'facts  of  tills  cass  Ihe 
appellant  was  not  boldtog  the  office  of  county 
treasurer,  during  the  time  lie  received  the  salary 
of  anch  office,  aa  an  intmder  or  in  violation  of 
law,  bat  was  holding  It  in  accordance  with  a  cer- 
tificate of  election  and  a  lodgment  of  a  court  of 
competent  jurisdiction,  tne  execution  or  opera- 
tion of  which  judgment  was  not  stayed,  but 
which  judgment  was  in  fall  force  and  enect.  He 
WBB  not,  however,  the  de  jare  coouty  treaaarer. 

[Ed.  Note.— For  other  cases,  see  Officers.  Oent 
D%.  i  M;  Dec  Dig.  {  42.*] 

2.  OmcxBs  (I  9S*>-OoimBATioff— Bscov- 

■BT  AGAINST  OOOUPAHT. 

The  appellee  la  therefore  entitled  to  recover 
the  amount  of  the  salary  which  appellant  re- 
ceived aa  aach  officer,  less  the  amounts  actually 
and  necessarily  paid  out  by  him  for  clerk  hire 
and  in  transacting  the  bosmqss  of  the  office. 

iBd.  Noteb— For  other  cases,  see  Officoa,  Cent 
[.  H       139;  Dec  DigTl  96.*] 

3.  OmcKBS  (I  96*)— <3oicFKnBA'noK— Beoov- 

KBT  AGAINST  OCCCTANT. 

The  appellant  ia  entitled  to  no  compenaa- 
tlon  for  his  own  services  in  the  office,  nor  any 
deduction  for  profita  or  earnings  which  tiui  ap- 

Ellee  may  have  acquired  daring  the  time  appel- 
it  witliheld  the  office  from  him. 
[Ed.  Note.— For  other  caaea,  see  Officers,  Oent 
Dl^  M  134, 180;  Dec.  Dig.1  96.*] 
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to  lerarse  sodi  judgment,  bat  no  appUcatlMi 
for  stay  of  the  Judgment  waa  made.  Wben 
tbe  tax  ToU  was  made  op  the  board  of  coun- 
ty commissioners  caused  It  to  be  placed  In 
the  bands  of  Wheeler  aa  county  treasurer. 
All  the  other  records  of  the  treasurer's  office 
were  in  the  possession  of  Lawrence,  In  a 
room  occupied  by  him  as  county  treasurer 
daring  his  term  of  office.  Wheder  demanded 
of  Lawrence  the  money,  books,  and  papers  In 
his  hands  as  county  treasurer,  which  demand 
was  refused.  The  county  attorney  thereupon 
brought  an  original -action  in  mandamns  in 
this  court  to  compel  Lawrence  to  turn  over 
tb»  money,  books,  and  records  In  his  office 
to  Wheeler  as  treasurer.  The  decision  in 
that  case  la  found  in  76  Kan.  940,  92  Pac. 
1181,  State  T.  Lawrence:  The  Judgmoit  pray- 
ed for  by  the  county  attorney  was  rendered 
in  this  court  The  syllabus  In  tbe  case  reads: 
"Where  the  title  to  the  office  of  county  treas- 
urer has  been  determined  by  the  district 
court  oa  proceedings  in  error  from  a  contest 
courts  and  the  execution  of  soch  Judgmmt 
la  not  stayedt  the  state  may,  upon  the  rela- 
Uon  of  the  county  attorney,  maintain  man- 
damus to  compel  the  delivery  of  the  money, 
books  and  records  of  the  office  to  tbe  per- 
son so  adjudged  to  be  elected,  although  the 
defeated  party  In  the  contest  la  prosecuting 
proceedings  In  error  In  this  court  from  such 
Judgment"  Thereafter  tbe  appeal  of  Law- 
rence from  the  Judgment  of  the  district  court 
In  the  contest  case  was  heard  in  this  court, 
and  the  Judgment  of  the  district  court  was 
reversed.  Lawrence  v.  Wheeler,  77  Kan. 
209,  93  Pac.  602.  By  tliat  dedalon  the  case 
was  remanded  to  tbe  district  court,  and  a 
trial  thereon  resulted  in  a  judgment  In  fa- 
vor of  T^wrence.  An  appeal  was  taken  by 
Wheeler  to  this  court  and  the  Judgment  of 
the  district  court  was  affirmed.  Wheeler 
V.  Lawrence,  78  Ean.  878,  99  Pac.  228.  Up- 
on the  rendition  of  the  latter  Judgment 
Lawrence  demanded  of  Wheeler  the  money 
and  records  of  the  treasurer's  office,  which 
demand  Wheeler  complied  with,  and  tamed 
over  tbe  oflkd  to  Lawrence.  Thereafter  Law- 
rence broagbt  this  action  in  tbe  district  coart 
of  Finney  county  to  recover  from  Wheeler 
tiw  amount  of  salary  whlcb  Wheeler  had 
received  dmliv  the  time  be  bad  occupied  the 
office  of  county  treasurer,  in  accordance  with 
the  Judgment  of  thla  court  In  the  mandamns 
casa  Lawrence  recovered  Judgment  In  tbe 
district  court  for  the  aggr^te  sum  of  VI,- 
G17,  with  Interest  on  each  of  tHe  fiinr  pay- 
ments of  salary,  which  aggregated  tliat  sum, 
from  the  time  snch  payments  were  made. 
Wheeler  appeals  from  tills  Judgment  to  this 
cotat  This  is  the  fourth  time  we  have  been 
called  upon  to  determine  Questlone  uMng 
out  of  this  -cmitrover^. 

[1,  Z]  The  ENwllee  cites  Com'rs  of  Saline 
Go.  V.  Anderson,  20  Kan.  29S,  27  Am.  Bep. 
171,  Bole  V.  Talt,  38  Kan.  765,  18  Pac.  160. 
and  Fenn  v.  Beeler,  64  Kan.  67.  67  Pac.  461, 
In  support  of  Us  contention  that  he  Is  enti- 


tled to  the  entire  salary  of  tbe  office  during 
the  entire  time  he  was  deprived  thereof. 
This  Is  undoubtedly  the  correct  rule  where 
one  ill^lly  usurps  the  office  to  which  the  on* 
duly  elected  thereto  Is  entitled.  Wheeler, 
however,  did  not  Intrude  himself  Into  the 
office,  or  receive  tbe  salary  thereof,  without 
authority  of  law,  but  under  and  In  accord- 
ance with  the  Judgment  of  this  court  as  well 
as  the  Judgment  of  the  district  court  of 
Finney  county  and  tbe  county  contest  board. 
Had  Lawrence,  upon  his  appeal  from  the  de- 
cision of  the  district  court  stayed  the  op- 
eration of  the  Judgment  as  provided  by  law, 
this  court  might  have  held  In  the  mandamus 
case,  to  preserve  the  status  quo  in  the  con- 
test case,  that  Lawrence  was  ^titled  to  hold 
the  office  until  It  waa  Judicially  determined 
otherwise;  but  he  did  not  elect  so  to  do,  and, 
with  the  Judgment  in  full  ft>rce  and  eCFect, 
refused  the  demand  of  Wheeler  to  surrender 
the  office.  Wheeler  was  not  a  par^  to  the 
mandamus  action;  it  was  broui^t  by  tlie 
county  attorney  In  the  Interest  of  ttie  pablie, 
for  the  reason,  probably,  that  there  was  con- 
fusion in  the  business  of  that  office;  there 
being  two  claimants  thereto. 

In  Rule  V.  Talt  38  Kan.  760,  18  Pac  160, 
an  officer  was  allowed  to  recover  the  fall 
amount  of  the  salary,  but  there  no  guestloii 
of  any  deduction  was  presented.  Moreover, 
the  defendant  in  that  case  was  a  mere  intra- 
der,  without  color  of  right  and  probably 
would  not  have  been  entitled  to  any  redac- 
tion. By  the  weight  of  authority  one  who 
performs  the  duties  of  an  office  under  a  dalm 
of  right  made  in  good  faith  and  upon  rea- 
sonable grounds,  will  be  required  to  acconnt 
to  a  successful  claimant  only  for  its  net  pro- 
ceeds. The  following  are  Illustrative  ezpres- 
siona  approving  this  view: 

"There  is  *  *  •  straigth  in  the  con- 
tention that  a  trespasser  may  not  set  off  tbe 
expense  he  incurred  In  executing  the  treefiass. 
It  has  been  held.  In  a  well-conddered  case, 
there  can  be  no  deduction  for  the  personal 
services  of  the  Intruder.  People  v.  MlUer, 
24  Hleh.  468  [9  Am.  Bes».  ISl].  tt  was  sold 
in  ttiat  case,  however,  fliat:  TTheze  may  be 
reason  for  deducting  from  any  official  earn- 
ings the  actual  cost  of  obtaining  them,  which 
would  have  been  mtalled  on  any  person  who 
might  have  held  the  (^oe.*  This  may  be 
said  of  tile  expenses  in  controversy  in  the 
case  at  bar.  Mayfldd  v.  Moore^  08  111. 
[0  Am.  Bep.  (Ri],  is  tbe  leading  case  which 
sustains  the  right  to  dednet  sndi  ezpensea. 
This  case  is  followed  by  others  in  tiie  same 
coart  and  the  same  view  has  heoi  annoanc- 
ed  by  oQur  courts  We  think  they  Mvresa 
tbe  correct  rule.  It  makes  the  measnre  of 
recovery  the  extoit  of  the  Injury,  and  the 
Injury,  it  is  <dear,  is  not  the  grms  earnings 
of  an  office,  but  soch  earnings  less,  to  use 
the  language  of  Mr.  Chief  Justice  Campbell 
In  People  v.  Miller,  siqtra,  the  actual  cost 
of  obtaining  them  which  would  have  been  en- 
tailed on  any  person  who  ml|^t  have  held  the 
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ifOee." "  Albrli^t  T.  SandOTOl,  218  V.  S.  881, 
341.  30  Sop.  Ct  318,  321,  S4  L.  Ed.  S02,  608. 

"Jieftrly  all  the  cases  recognize  Oiat  the 
de  tecto  oflloer,  acting  in  appaioit  rlgbt^ 
when  aiied  Iqr  a  de  officer  for  the  fees 
and  anohuneuts  of  the  office,  may  retain 
the  reasonable  expenses  Incurred  In  earning 
tbem."  Note,  M  L.  Ed.  602.  006. 

"A  de  Jure  officer  who  has  bem  kept  out  of 
fals  office  hj  an  Intruder  nuy  recover,  In  an 
action  on  the  case  against  such  Intruder,  all 
tbe  profits  of  the  office  whkdi  he  would  have 
receiTed  bad  he  exercised  the  office,  less  tbe 
necessary  expenses  of  earning  than."  Note^ 
S2  Am.  St  Rep.  236. 

"Whore  a  public  officer  Is  wrongfully  ex- 
cluded tnsn  his  office,  the  measure  of  dam- 
ligBB  Is  the  amount  of  his  salary  during  the 
palod  ci  exelualfni,  deducting,  howerer.  If 
the  defoidant  acted  in  apparent  right  and 
good  faith,  his  reasonable  expense  in  earning 
If*  2  Sedgwick  on  Damages  (9tta  Ed.)  |  660. 

It  Is  sometimes  said  that  a  deduction  fi>r 
expenses  may  be  made  against  fees,  but  not 
against  salary.  Bier  t.  Gorrell,  80  W.  Va. 
96,  3  S.  B.  30,  8  Am.  St  Rep.  17.  But  th^ 
real  distinction  is  that  a  deduction  may  be 
made  for  mon^  necesaaiUy  paid  out,  but  not 
for  the  personal  services  of  tbe  de  facto  offi- 
cer. Expenses  will  rarely  be  incurred  in 
earning  a  salary,  but  often  In  earning  fees. 
But  It  in  order  to  discharge  the  duties  of 
an  office^  It  Is  necessary  to  employ  assistance, 
no  reason  is  apparent  why  this  should  not  be 
taken  Into  account  in  determining  the  net  r^ 
turns  of  an  office. 

In  Fenn  t.  Beeler,  64  Kan.  67,  67  Pac.  461. 
one  who  had  wrongfnlly  held  an  office  and 
collected  the  salary  attempted  to  show,  when 
sued  by  the  rightful  claimant,  the  amount 
the  plaintiff  had  received  for  his  services 
elsewhere  during  tbe  time  he  was  deprived  of 
tbe  office.  His  offer  was  refused.  That  rul- 
ing cotdd  doubtless  hare  been  Jnstlfled  upon 
the  ground  that  the  defendant  was  without 
color  of  right  The  reason  given  was  that  the 
salary  attached  to  a  public  office  goes  to  the 
officer,  as  an  incident  of  his  ofSce,  not  by 
force  of  any  contract,  but  because  tbe  law 
Elves  it  to  blm.  That  reason  applies  where 
tbe  action  Is  against  tbe  public  body  of  which 
the  plaintiff  is  ai:  officer  (Belslng  v.  City  of 
Portland,  57  Or.  295,  H  Pac.  377,  Ann.  Cas. 
l&m>,  895;  Wynne  v.  aty  of  Butte,  45  Mont 
417,  123  Pac.  531),  but  has  less  force  In  a 
case  like  the  present  In  an  action  between 
fndlvldnals,  where  the  recovery  is  measured 
the  actual  injury  suffered,  a  deduction  for 
biddental  tieneflta  seems  not  unreasonable^ 
In  tbe  present  ease,  however,  no  claim  of  that 
character  is  made. 

1b»  appellant,  however,  ctuitended  in  the 
trial  court  Uiat  while  he  was  holding  the  of- 
flce  under  the  judgment  of  the  district  court, 
he  was  the  de  jure  as  well  as  the  de  facto 
CDita^  .treasurer.  He  could  not  consistently 


nnite  wldi  this  claim'a  claim  for  expense  in- 
curred in  conducting  the  office.  The  law 
Section  8606  of  t{ie  General  Statutes  of  1008) 
does  not  authorise  the  allowance  by  the 
board  of  county  commissioners  of  any  sum 
for  clerk  hire  to  county  treasurers  of  coun- 
ties of  the  then  population  of  Finney  county. 
If  the  county  treasurer  employed  a  clerk  it 
devolved  upon  him  to  pay  such  assistant 
That  he  claimed  more  than  he  Is  entitled  to 
should  not  have  debarred  him  from  a  just 
claim  Included  therein. 

[S]  In  his  appeal  here  the  appellant  ac- 
•QUiesces  in  the  judgment  that  appellee  is 
entitled  to  tbe  salary  pertaining  to  the  office, 
but  contends  that  the  judgment  should  be 
only  for  the  sum  remaining  after  deducting 
therefrom  the  actual  and  necessary  exjunses 
Incurred  in  conducting  the  business.  As  we 
have  seen,  this  is  the  true  measure  of  dam- 
ages; interest  being  allowed  on  such  balance. 

The  Judgment  Is  reversed.  Tbe  amount 
recoverable  is  the  salary  received,  less  the 
amount  if  any,  which  Uie  appellant  neces- 
sarily and  actually  expended  In  condnctiug 
the  office.  No  allowance  Is  to  be  made  for 
bis  own  services  therein,  nor  any  deduction 
for  any  profits  or  earnings  the  appellee  may 
have  secured  In  other  business  during  the 
time. .  If  not  determined  by  agreement  of  the 
parties,  a  new  trial  should  be  granted  by  the 
court  for  the  purpose  only  of  determining 
what  credits  the  appellant  may  be  entitled  to. 
All  tbe  Justices  concurring. 


TBPTBB  V.  OITX  OF  WIOHITA 
(Snprone  Court  of  Kansaa.    Mov.  8»  1918.) 

(BvUain*  by  the  Oowrt.) 

1.  HunioiPAi.  GoapouTiONS  (i  788*)— Ih- 
nmr  raou  DinoxiTn  Stbebt— XtUBnarT, 

A  ci^  given  control  tit  its  streets  and  charg- 
ed with  the  doty  of  maintaining  tbem  In  a  sue 
condition  cannot,  by  any  pennisaion  it  may  give 
to  individaala  to  plow  tne  streets  and  to  remove 
earth  therefrom,  avoid  liability  (or  Injuries  re- 
sulting to  travelers  from  the  negligent  manner 
Id  which  the  work  Is  done  or  the  dangerous  con- 
dition in  which  the  street  is  left 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Gent  Dir.  U  1641-1648,  1646, 
1652;  Dec.  Dig.  I  ISSJl 

2.  MtTHzozFAXi  CoBPORarxons  a  788*)  —  liv- 
nraxEB  nou  Dcmrrivn  Sranis  —  Nonoi 

OF  Defect. 

Wbere  a  city  grants  permission  to  a  third 

earty  to  plow  or  excavate  In  a  street  it  is 
Dund  to  exercise  diligence  for  the  protection  of 
the  travdlng  public  and  to  know  tiu  condition 
of  the  street  while  the  work  is  lo  progress  and 
after  it  Is  done  the  i&me  as  it  would  where  the 
work  is  directly  done  by  its  own  officers  or 
agents. 

[Ed.  Note^— For  other  cases,  see  Mnnidpal 

Appeal  from  -  District  Gour^  Sedgwick 
County. 

Action  by  Catherine  Tepfer  against  the 


*ror  Mher  euw  Mt  warn  topU  and  section  HUllBBR  In  Dvc.  Dig.  *  Am.  Dig.  Kcj-Ho.  s«riw  *  Rep'v  laivxm 
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Otty  of  Wichita,  rrom'a  Jadgment  tor  tfaln- 
tlff,  defendant  appeals.  Affirmed. 

Earl  Blake,  Jno.  W.  Blood,  and  B.  O.  Fonl- 
ston,  all  of  Wichita,  for  appellant  Dale, 
Anddon  ft  Madalene,  of  Wl^ta,  for  appellee. 

JOHNSTON,  O.  J.  Tt^  action  waa 
brought  by  Oatiierlne  T^er  to  recover  dam- 
ages from  the  city  of  Wichita  for  Injnrles 
sustained  by  her  while  passing  along  a  street 
of  that  dty  which  had  been  plowed  and  left 
In  a  dangerous  condition.  In  going  from  her 
home  to  her  place  of  business  she  had  been  In 
the  habit  of  walking  down  the  center  of  Blm 
Btreet,  which  was  onpared  and  without  slde- 
walka  On  the  morning  of  October  27,  lAlO, 
she  went  east  on  Elm  street  about  a  block 
to  HUlslde  avenue  where  she  took  a  down- 
town car,  as  was  her  habit,  and  at  that  time 
Elm  street  was  In  a  smooth  and  safe  condi- 
tion. According  to  her  usual  custom  she  left 
her  business  house  at  about  6:45  o'clock  In 
the  evening  to  return  home  and  when  she 
alighted  from  thp  street  car  at  Elm  street  it 
was  then  dark  so  that  the  condition  of  the 
street  was  not  readily  apparent  During  the 
day  the  street  had  been  plowed,  leaving 
furrows  and  large  clods  In  the  part  of  the 
street  ordinarily  used  by  pedestrians.  She 
started  up  the  street  in  the  darkness  and, 
stepping  Into  a  furrow,  she  stumbled  and 
fell,  sustaining  serious  injuries.  The  testi- 
mony in  her  behalf  was  to  the  effect  that  the 
commissioner  of  the  city  had  authorized  one 
Campbell,  who  needed  earth  for  private  use, 
to  plow  Elm  street  and  take  dirt  therefrom. 
The  commissioner,  however,  denied  that  such 
permission  had  been  granted  and  testified 
that  no  authority  had  been  given  to  Camp- 
bell or  any  one  else  to  take  dirt  from  that 
street  at  that  time.  In  answer  to  a  special 
interrogatory,  the  jury  found  that,  although 
Campbell,  who  plowed  the  street,  was  not  an 
officer  of  the  dty,  the  work  was  done  by  him 
with  permission  of  the  dty  and  that  author- 
ity to  plow  the  street  was  given  to  him  by  H. 
J.  Roetzel,  the  commissioner  In  cha^e  of  the 
streets.  The  general  verdict  was  in  favor  of 
the  appellee,  and  In  its  appeal  the  dty  Insists 
that  as  the  plowing  was  not  done  by  any 
officer,  agent,  servant  or  employ^  of  the 
dty,  it  cannot  be  held  liable  for  injuries  re- 
sulting from  the  plowing  of  the  street  by 
others  unless  the  dty  had  actual  or  constrne- 
tive  notice  of  the  defect  and  a  reasonable 
time  thereafter  to  discover  and  remedy  the 
defect.  The  trial  court  instructed  the  Jury 
on  the  several  phases  of  the  case  but  practi- 
cally eliminated  the  matter  of  notice  in  case 
the  plowing  was  done  by  authority  of  the 
dty.  In  one  of  the  instructlous  given  it 
was  said  that:  "If  you  find  that  the  city  of 
Wichita  or  H.  J.  Roetzel,  as  commissioner  of 
the  dty  of  Wichita,  authorized  one  Campbell 
to  plow  up  the  street  In  question  and  remove 
the  dirt  therefrom  and  that  said  Campbell 
plowed  up  the  street  or  removed  the  dirt 
therefrom  and  left  It  in  a  dangerous  condi- 


tion and  did  not  place  lights  or  other  dgnals 
to  warn  the  publte  of  Its  condition;  then  yon. 
are  ini^cted  ttiat  the  dty  la  chafed  with 
knowledge  of  the  oimditi<m  of  said  street** 

[1, 2]  Assuming,  as  we  must,  that  the  sbreet 
was  plowed  with  authority  from  the  dty 
commlssloDer,  It  most  be  held  that  tbo  city 
Is  diargeable  with  notice  and  knowledge  of 
the  dangerons  ecmdltlon  caused  by  the  an- 
thortsed  act  The  dty,  having  teea  gtvea  the 
control  of  the  streets  and  diarged  with  the 
respondblllty  of  nwlutslnlTig  them  In  a  safe 
ctmdttlon  for  use  by  the  pnbllc^  cannot  by 
any  omtract  iriilch  It  may  make  or  permis- 
sion which  It  may  give  to  third  persons  to  dig 
therein,  avoid  liability  for  injuries  resoltlnK 
from  a  bnadi  of  tUs  primary  duty.  The  ob- 
ligation to  dlsdia^  this  duty  cannot  be 
evaded  by  intrusting  the  duty  to  others,  nor 
can  the  dty  escape  UaUlity  for  resulting  in- 
jury because  the  plowing  of  the  street  was 
done  by  another  imder  Its  authority.  So  far 
as  its  liability  Is  craconed.  It  Is  immaterial 
whether  the  detect  In  the  street  is  oansed  by 
the  direct  act  of  the  dty  or  ttiat  of  a  third 
party  acting  nnder  authority  of  the  dty.  If 
the  plowing  of  the  street  had  been  done  by 
officers  or  employte  at  the  dty,  it  would  not 
have  been  necessary  to  have  girai  the  dty 
spedal  notice  of  the  dangerons  oox^tlon  of 
the  street,  and  no  more  was  it  necessary 
where  a  third  parly  was  authorised  to  idow 
it  and  to  take  eartli  therefrom. 

In  City  of  SaUna  t.  Trosper.  27  Kan.  544, 
permisslini  had  bean  glTu  to  a  iwoperty  own- 
er to  excavate  a  cdlarway  in  the  street 
which  was  left  open  and  unguarded  for  sot- 
era!  days  and  into  y^bldx  a  person  aoddental- 
ly  fell.  Although  the  excavation  was  known 
to  some  of  the  dty  offlcos  and  had  existed  bo 
long  that  the  d^  was  deemed  to  have  im- 
plied notice  of  the  dangw  of  the  place  and 
was  therefore  liable  without  the  giving  of  a 
q»eclal  notice,  there  was  a  suggestion  by  the 
court  that,  permission  having  been  granted 
to  excavate  in  the  street,  the  dty  was  bound 
to  know  at  all  times  of  the  excavation  and 
the  ex&at  condition  of  the  street  It  waa 
also  ronarked  that  the  parties  who  made  the 
excavation  were  liable  tOr  the  resnltli^  In- 
jury but  that  their  UabUlty  did  not  reUeve 
the  dty  from  liability,  as  it  was  diarged  with 
the  primary  duty  of  keepli^  the  streets  in  a 
reasonably  safe  condition,  and  that  as  It  had 
given  permission  to  another  to  dig  up  the 
street  It  would  be  deemed  to  have  knowledge 
of  the  dangerous  excavation  even  If  no  no- 
tice had  been  given  to  any  dty  officer. 

In  Kansas  Olty  v.  McDonald,  60  Kan.  4S1, 
at  page  4&0,  57  Pa&  123,  at  page  126  (45  U 
R.  A.  429),  where  permission  was  given  to 
deposit  building  material  upon  a  street  op- 
posite a  building  in  process  of  construction, 
it  was  hdd  that  such  an  encroachment  on  a 
street  was  not  unlawful;  "yet,  such  use  be- 
ing exceptional  and  foreign  to  the  purposes 
for  which  the  thoroughfare  was  laid  out  and 
maintained,  the  dutr  devolved  upon  the  dty 
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to  exercise  vigilance  with  respect  to  the 
rights  of  a  traTeler  who  mi^t  be  hamed 
by  Bach  obstmctiona  in  this  way." 

The  qneation  of  notice  was  presented  in 
Mefaan  t.  SL  Louia,  217  Mo.  80,  at  page  40, 
116  S.  W.  S14,  at  page  51T.  Obstructloiu  had 
beei  placed  In  an  alley  under  permission 
(nan  the  dty,  and  the  sufficiency  of  a  peti- 
tion was  challenged  on  the  gronnd  that  It  did 
Dot  allege  that  notice  of  the  existence  of  the 
obstractlons  had  bem  brooght  to  the  atten* 
tlon  of  Oie  dty,  and  tt  was  held  that,  where 
a  dty  grants  permlssten  for  an  act  to  be  done 
hi  the  streets,  Uie  law  charges  it  with  notice 
of  everything  which  Is  done  poisnant  to  that 
permission.  In  the  odnlon  It  was  said:  "The 
petition  also  states  a  good  cause  of  action 
wlthont  Uie  last  allegatifm  mentioned,  for  the 
reason  that,  where  the  dty  grants  pernds- 
sloD  fi>r  an  act  to  be  done  in  tha  street;  then 
Qui  law  chai^  it  with  notice  of  eyetythlng 
whldi  Is  done  in  pursoanoe  of  that  notice^ 
and  of  coarse  the  party  vrtio  performs  the  act 
Is  Dot  entitled  to  notice,  tor  the  obrions  rea- 
scn  that  he  has  actoal  knowledge  thereof. 
That  rale  is  snstained  by  the  common  sense 
of  tbe  situation  and  by  an  nnbrokoi  line  of 
authority  In  both  this  and  other  states.** 

In  Mayor,  etc,  of  Savannah  t.  Donnelly, 
Tl  Ga.  258,  at  page  259.  an  injury  had  re- 
sulted to  a  traveler  who  fell  into  an  ezcava- 
iloD  or  ditch  in  one  of  the  streets  of  the 
city.  The  dty  had  given  permission  to  an 
Individual  to  open  a  ditdi  across  the  street 
in  order  to  connect  water  pipes,  and  It  waa 
held  that  tiie  relation  of  tbe  dty  to  the 
woT^  done  was  such  fhat  notice  to  it  was  an- 
necessary.  The  court  treated  the  oi>enlng 
of  a  dltdi  by  ezpreas  permission  of  the  dty 
as  in  effect  the  opening  of  the  ditch  by  the 
dty  Itself,  saying:  "It  waa  the  act  of  the 
city;  and  it  was  liable  for  any  damages 
wliich  might  accrue  to  any  person  by  reason 
of  tbe  careless  and  negligent  manner  In 
which  the  work  was  done.  It  was  the  duty 
of  the  dty  to  have  superintended  and  over- 
looked the  work  which  it  permitted  to  be 
doDe  on  Its  streets  and  to  have  seen  to  it 
that  the  work  was  done  in  such  a  manner 
that  no  injury  should  come  to  any  one  pasa- 
iDg  along  the  street  from  any  defect  In  the 
work.  The  question  of  notice,  for  these  rea- 
sons, is  not  In  this  case." 

In  aty  of  Louisville  v.  Keher,  117  Ky.  841, 
at  page  853.  79  S.  W.  270.  at  page  273  (25 
Ky.  Iaw  Bep.  2003),  an  obstruction  was 
placed  in  the  street  by  permisi^on  of  the 
Gitr  and  no  USht  warning  travelers  of  the 
obatncUott  was  placed  near  It  A  person 
lUlng  in  the  nl^t  ran  against  it  and  sustain- 
ed an  injniy*  It  was  contended  that  the 
dty  could  not  be  held  liable  for  the  injury 
oaleM  tt  had  notice  that  llgUs  had  not  been 
placed  upon  the  obstruction.  The  court  re- 
matfced  Uut:  'TTo  so  hold  would  be  bo  re- 
liere  the  dty  entix^y  <tf  its  primary  doty  to 
^eep  its  streets  In  a  reasonably  safe  condi- 


tloa  It  had  authorised  or  acquiesced  in 
the  obstruction  of  the  stretf  and  therefore 
had  notice  of  the  obstruction.  Knowing  the 
obstruction,  It  was  bound  to  exercise  ordi- 
nary care  for  tbe  protection  of  the  traveling 
pablic  In  giving  warning  of  the  danger." 

The  Supreme  Oourt  of  tlie  United  States 
had  before  tt  the  question  ot  the  liability  of 
the  munidpality  to  one  who  toll  la  an  open< 
Ing  In  the  sidewalk,  and,  In  speaking  of  the 
effect  of  pwm]8alo&  to  excavate  for  water 
mains,  gas  l^es*  or  sewers,  it  wss  said:  "If 
a  perioit  is  granted,  as  Is  usually  the  cas^ 
the  fact  Is  notice  to  the  authorities  that  the 
work  is  in  egress,  and  then  they  are 
charged  with  the  duty  of  seeing  that  it  Is 
properly  conducted.**  District  of  Columbia 
V.  Woodbury,  ISO  U.  S.  450,  464, 10  Sup.  Gt 
990,  995  (34  U  Ed.  472).  See,  slso,  Merritt 
V.  Telephone  Co..  216  Mo.  299,  116  S.  W.  IB; 
aty  of  Logansport  v.  Dldt,  Administratrix, 
et  aL,  70  Ind.  65,  36  Am.  Rep.  106;  Park  et 
al.  V.  Board  of  Gommlasioners  of  Adams 
County,  3  Ind.  App.  636,  30  N.  E.  147;  An- 
deraon  &  Son  v.  Blay.  A  Coun.  of  Wilmington, 
S  Houst  (Del.)  516,  19  Atl.  609  ;  4  Dillon. 
Municipal  Corporations  (5th  Ed.)  {  1720. 

In  Ck)lumbna  v.  Penrod.  78  Ohio  SL  209,  76 
N.  E.  826,  3  L.  B.  A.  (N.  S.)  386,  112  Am.  St 
Rep.  716,  a  different  view  was  taken  and  a 
distinction  was  drawn  between  an  act  done 
in  a  atreet  under  a  license,  and  which  but 
for  such  license  would  be  Illegal  or  a  nui- 
sance, and  acts  which  did  not  create  nai- 
aancea  nor  require  licenses  from  the  munid- 
pality to  legalize  them.  Accordingly  it  waa 
held  that  a  permit  to  use  part  of  a  street  for 
the  placing  of  material  used  in  the  construc- 
tion of  a  building  on  adjoining  property  was 
a  mere  regulation  of  the  right  of  the  pro[>erty 
owner  to  make  use  of  the  street,  and  that  a 
dty  would  not  be  liable  in  damages  to  a 
person  Injured  In  consequence  of  the  obstruc- 
tion and  the  failure  to  guard  it  with  lights 
unless  it  had  notice  of  the  omission  of  the 
property  owner  to  place  the  lights  there  and 
after  such  notice  was  guilty  of  negligence. 
This  case,  however,  Is  out  of  line  with  our 
own  (Kansaa  City  v.  McDonald,  aupra)  and 
apparently  is  against  the  weight  of  authorl^ 
on  the  subject 

The  instructions  of  the  court  are.  in  the 
main.  In  accord  with  the  view  we  have  takeut 
and  we  find  no  substantial  error  in  them. 

On  the  motion  for  a  new  trial  appellant 
alleged  surprise  at  the  testimony  ^ven  on 
the  trial  to  the  effect  that  the  dty  had 
given  permission  to  Campbell  to  plow  In 
the  street  affidavits  were  filed  alleging 
that  sudi  permission  was  never  given.  The 
petition,  however,  alleged  that  the  work  was 
done  with  the  knowledge  and  under  the  su- 
perrtslon  of  officers  of  Qie  dty,  and  hence 
there  Is  little  ground  for  surprise  at  the 
testimony  that  It  was  done  with  tbe  permis- 
sion of  the  dty.  Besides,  there  waa  a  coun- 
ter affidavit  wbidt  in  effect  stated  tt^t  when 
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the  claim  of  appellee  was  flrat  pxesented  to 
the  dty  for  allowance,  Boetzel,  the  commis- 
sioner, stated  that  he  had  given  Campbell 
permission  to  remove  dirt  from  the  street 
and  that  Campbell  had  then  agreed  to  do  It 
In  a  proper  manner  and  so  save  the  dty  from 
liability.  It  is  clear  that  the  showing  made 
^Id  not  require  the  granting  of  a  new  trlaL 
The  Judgment  wUl  be  afflnned.  All  the 
Justices  concurring. 


STATE  T.  SIMONS. 
(Supreme  Cteurt  of  Kansas.   Nov.  8*  1813.) 

1,  HlQHWATS  (I  150*)— NONPATHXHT  0»  POEL 

Tax— PBosEcunoH— EteriNSB. 

The  passage  of  an  ordiDance  under  the  per- 
miasivp  authonty  given  to  cities  of  the  second 
and  third  classes  by  the  general  road  law  (Laws 
lOU,  c.  248)  to  carry  oat  the  provisions  of  the 
act  relative  to  poll  taxes  is  not  a  condition  up- 
on which  liability  for  the  tax  depends. 

[Ed,  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  58  405,  40« ;  Dec  Dig.  |  160.*] 

2.  HIIHWATS  (I  150*)— NonPATlCXHT  OI"  PoiX 

Tax— PEosECunoN. 

In  Che  absence  of  such  an  ordinance,  a  res- 
ident of  a  city  liable  for  the  tax  may  be  prose- 
cuted in  a  justice's  court  for  failure  to  make 
payment  after  due  notice. 

[Ed.  Note.— For  ftther  eases,  see  Highways, 
Cent  Dig.  H  405,  406;  DsTDig.  f  m*] 

Appeal  from  District  Gonr^  Crawford 

County. 

A.  M.  Simons  was  convicted  for  failure  to 
pay  a  poll  tax,  and  appeala  Affirmed. 

Jos.  O.  Sh^iiard,  Kate  Sh^pard,  and  J.  I. 
Sbflppard,  all  of  Ft  Scott,  and  O.  T.  Boaz 
and  Ij.  W.  Johnscm,  both  of  Pittsburgh,  for 
appellant  John  8.  Dawson,  Atty.  Qea.,  and 
A.  B.  Keller,  of  Pittsburgh,  for  the  State. 

BENSON,  J.  The  question  upon  this  ap- 
peal is  whether  a  resident  of  a  dty  of  the 
second  class  Is  liable  to  prosecution  In  a 
Justice's  court  for  failure  to  pay  a  pail  tax 
under  the  provlalous  of  chapter  248  of  the 
Laws  of  1011. 

The  statute  referred  to  la  a  general  road 
law.  Section  15  makes  each  dty  of  the  sec- 
ond and  third  class  a  road  district,  author- 
izes the  appointment  of  a  street  commissioner 
to  perform  the  duties  In  the  dty  prescribed 
in  the  act  for  the  trustees  In  a  township,  em- 
powers the  dty  to  use  the  road  tax  In  pav- 
ing, macadamizing,  or  grading  streets,  and 
gives  authority  to  pass  ordinances  to  carry 
out  the  provisions  of  the  act  The  act  de- 
clares that  all  male  persons  between  21  and 
50  years  of  age,  who  have  resided  30  days  in 
the  state,  and  who  are  not  a  public  charge, 
shall  be  liable  to  pay  each  year  the  sum  of 
$3  to  the  township  trustee  or  to  the  pro[>er 
officer  of  the  dty,  to  be  expended  on  the  pub- 
lic roads  of  the  township  or  dty  in  which 


anch,  person  lives.  Any  dty  having  a  vol- 
unteer Are  department  may  exempt  the  mem- 
bers of  BQcb  department  from  paying  the  tax. 
It  la  made  the  duty  of  the  township  trustee 
or  proper  officer  of  the  dty  to  give  notice 
to  persons  liable  for  the  tax,  and  It  Is  de- 
clared that  any  perscm  so  liable  who  falls  to 
make  payment  within  80  days  after  notice 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
fined  $5. 

[1]  The  defendant  Is  a  resident  of  Girard, 
a  dty  of  the  second  class.  The  dty  has  not 
passed  an  ordinance  to  carry  out  the  pro- 
visions of  the  statute  referred  to.  The  de- 
fendant is  in  the  class  of  persons  designated 
by  the  statute  as  liable  for  the  tax.  He  waa 
duly  notified  by  the  street  commissioner,  and 
foiled  to  pay  within  the  time  allowed.  Hia 
contention  Is  that  he  la  not  liable  for  the  tax 
because  the  dty  baa  passed  no  ordinance  on 
the  subject  and  tliat  the  state  has  no  au- 
thority to  prosecute  him  for  failure  to  pay  it 

The  tax  is  Imposed  by  the  statute^  The  au- 
thority of  dties  to  pass  ordinances  to  carry 
out  the  provisions  of  the  statute  Is  permia- 
slve.  Under  such  ordinances  regulations  may 
be  made  for  the  lyiiilicationa  of  the  taxes 
to  street  ImprovonentB  within  the  limitations 
prescribed  by  the  law,  and  for  exemptloDs 
thwetn  antborlsed.  Possibly  oUier  regnla- 
tiona  may  be  made  consistent  with  the  stat- 
ute. But  the  adoption  of  such  an  ordinance 
is  not  a  condition  of  liability  for  tiie  tax,  the 
collection  of  which  la  a  part  of  tlie  general 
sdiemo  for  b^way  Improvement  In  the 
dties  referred  to  as  well  as  the  townships 
of  the  state. 

[2]  Having  failed  to  pay  the  tax  after  due 
notice^  the  defendant  was  llaUe  to  proeeco- 
tlon  In  the  name  of  the  state  In  a  lostlce^s 
court  In  the  absence  <tf  a  dty  ndlnanoe  re- 
lating to  the  subject 

The  Judgment  la  affirmed ;  all  the  Jnattcea 
concurring. 


STATE  ex  reL  ATCHISON,  Co.  Atty., 
DAWSON,  Atty.  Gen. 

(Supreme  Court  of  Kansas.   Nov.  8;  1918.) 

(Sytlalu$  T>y  the  Court.) 

Attobnbt  Obnebal  (6  3«)— Compensation. 

Under  existing  legislation  the  Attorney 
General  is  entitled  to  retain  the  fees  adjudged 
and  paid  to  him  as  costs  in  proceedlnn  to  pun- 
ish for  contempt  the  violation  of  an  mjnnctlon 
under  the  prohibitory  law. 

[Ed.  Note.— For  other  cases,  see  Attorney 
General,  (Dent  Dig.  |  3;  Dec  D^  |  8.*] 

Original  proceedings  In  mandamus  by  the 
State,  on  the  relation  of  W.  B.  Atchison, 
County  Attorney  of  Shawnee  County,  against 
John  S.  Dawson,  as  Attorney  G«iaral.  Writ 

denied. 

W.  E.  Atchison,  of  Topeka,  for  plaintiff. 
John  S.  Dawson,  Atty.  Geo.,  in  pro.  per. 
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wnST,  J.   Thlfl  action  to  compel  the  At- 
torney General  to  pay  over  to  the  State 
Treasurer  a  certain  fee  presents  one  ques- 
tion:   Can  that  officer  for  services  during 
the  present  term  retain,  In  addition  to  his 
salary,  a  fee  adjudged  and  paid  to  him  In  a 
contempt  proceeding  <nnder  the  prohibitory 
law?  Section  6  of  chapter  4S8,  Laws  of  1805, 
like  chapter  181.  Laws  of  1891,  fixed  the  sal- 
ary at'«2^.    Section  16  of  chapter  181 
required  all  fees  received  by  any  of  the  sal- 
aried offlcera  mentioned  In  the  act  to  be  ac- 
connted  for  and  paid  Into  the  general  fund 
of  the  state  treasnry.    The  f2,500  provision 
remained  unchanged  until  the  enactment  of 
diapter  313.  Laws  of  1913,  which  Increases 
the  salary  to  $4,000.  beginning  January,  1915, 
when  it  requires  the  Attorney  General  to 
pay  into  the  state  treasury  all  fees  and  al- 
lowances. Including  the  kind  involved  here. 
In  addltltm  to  the  providon  of  the  act  of 
1801  (Gen.  SUt  1909.  |  9007),  the  appropria- 
tion acts  la  1907  and  1909  each  contained  a 
iecQon  Tcquiriiv  state  officers  to  account 
for  and  torn  over  cartain  fees  for  making 
cerfifled  copieii,  eta   Laws  1907,  c.  2.  |  4; 
Uws  1909.  c  D»  I  4.   In  the  appropriation 
Kt  of  lAll  (laws  19U,  CL  2,  I  7)  the  lan- 
goBge  wu  broadened,  and  It  waa  made  the 
daty  of  salaried  Btete  officers  to  account 
for  and  deUTer  to  the  Treasurer  of  State 
iB  Cbbb  receiTea  by  ttiem  and  turn  ovw  "au 
f«es  collected  by  tbem,  or  either  of  them, 
for  any  services  required  of  them  or  either 
of  them  by  law  or  that  may  hereafter  be 
nqolred  of  them  tor  law  for  which  they  ma? 
doLtta  and  reoelTe  a  fee."  It  is  claimed 
tlie  plaintiff  ttiat  tUa  prorteion,  signlflcant 
because  of  its  departure  from  those  made  by 
tonner  Legislatures,  forbids  the  ratentton 
bj  the  Attoni«y  Gaieral  of  the  fee  here  in- 
volved. But  section  1  of  chapter  338  of  the 
Uws  of  1903  (Gen.  St  1900,  f  4388)  ezpresB- 
Ir  provides  that,  for  violation  of  an  injune- 
Qon  against  maintaining  a  nuisance  In  case 
Judgment  Is  rendered  In  favor  of  the  plaln- 
tlfl,  "the  court  ^11  also  render  Judgmoit 
tat  a  reasonable  attorney's  fee       •  • 
flmelu,  which  attorney's  fee  shall  be  taxed 
■  •  •  as  costs  therein,  and  when  collect- 
ed paid  to  the  attorney  or  attorneys  of  the 
pUintlS  therein." 

Id  1911  an  act  was  passed  increasing  the 
salary  of  the  Attorney  General  and  requiring 
111  mib  fees  to  be  turned  Into  the  state  treas- 
wy.  and  this  was  vetoed;  one  of  the  express 
tromids  bdng  that  It  would  remove  the  In- 
centive to  a  vigorous  prosecution  of  the  pro- 
UMtory  law.  The  act  of  1918  makes  it  the 
Anty  of  the  Attorney  General  on  and  after 
tbe  aecond  Monday  In  January,  1915,  to  ac- 
count for  and  turn  over  all  fees  paid  to  him 
"tndv  color  of  any  general  or  special  stat- 
ute for  criminal  convictions  secured  by  him 
ta>  violations  of  the  prohibitory  law  and 
ft«  swarded  blm  by  vtrtne  of  any  statute 
fiv  ibatlng  liquor  nnlaances  •  •  •  and 


every  other  ftoe  or  allowance  tn  any  civil  or 
criminal  case  whatsoeva  whether  specifical- 
ly mentioned  In  this  act  or  not"  Laws  1913, 
c.  313,  I  1.  This  specific  and  sweeping  lan- 
guage Implies  that  the  Legislature  deemed 
this  officer  oitltled  until  January,  1916.  to 
these  fees  under  existing  legtslatlon.  The 
identical  language  of  section  7  of  the  act  of 
1911  constitutes  section  17  of  chapter  1  of 
the  Laws  of  1913,  an  act  making  appropria- 
tions for  the  executive  and  Judicial  depart- 
ments. This  was  not  deemed  by  the  Legls- 
latnre  of  1911  or  by  the  Governor  any  bar 
to  the  retention  of  fees  in  liquor  cases,  for 
the  statute  passed  by  the  one  and  vetoed  by 
the  other  shows  that  new  legislation  was 
considered  essential  for  tbe  purpose  of 
turning  such  fees  Into  the  state  treasury, 
and  the  terms  used  In  chapter  313  show  that 
the  succeeding  Legislature  entertained  a  sim- 
ilar view  and  made  plain  its  purpose  to  de- 
vote to  state  use  such  fees  vrtien,  and  not 
before,  the  act  dionld  become  operatlTe. 

In  addition  to  this  manifest  leglslatiTe  In- 
tention, we  are  mindful  of  the  role  tiut  tbe 
express  provision  of  the  statute  under  iriiich 
the  fee  is  claimed  should  not  be  stricken 
down  unless  a  dear  repeal  by  implication 
can  be  fovnd  ta  the  section  of  tlie  act  of 
1911  relied  on.  Tliat  section  was  inserted 
in  tbe  body  of  an  act  with  this  tiUe:  "An 
act  making  appropriations  for  tbe  executive 
and  judicial  departments  of  the  state  for  tbe 
fiscal  years  ending  June  30.  1912.  and  June 
30.  1913,  and  deficiencies  for  the  flocal  year 
ending  June  30,  1011;  and  amending  sections 
8998,  9012,  9020  and  4914  of  the  General 
Statutes  of  Kansas  of  1909,  and  repealing 
said  original  sections;  and  fixing  the  sal- 
aries of  certain  officers,  clerks  and  employes 
herein  named,  and  making  approprlatious 
for  the  current  expenses  of  the  State  Or- 
phans' Home  at  Atchison,  for  the  fiscal  yearn 
ending  June  30,  1912,  and  June  30,  1913; 
and  for  special  improvements  for  the  fiscal 
year  ending  June  30,  1912." 

While  section  IS,  art.  2,  of  the  Constitu- 
tion, requiring  the  single  subject  of  an  act 
to  be  clearly  expressed  In  Its  title,  is  not  bo 
frequently  invoked  as  formerly,  it  is  still  as 
binding  as  ever.  This  matter  of  accounting 
for  and  turning  over  fees  is  not  embraced 
even  within  the  composite  subject  of  exec- 
utive and  judicial  appropriations,  salaries, 
current  expenses  of  the  orphans'  home  (sec- 
tion 8998),  salary  of  auditor  and  his  assist- 
ants (9012),  salary  of  treasurer  and  his  as- 
sistants (9020),  state  horticultural  society 
(4914),  adjutant  general's  office,  and  special 
improvements;  and  hence  it  is  outside  the 
scope  of  the  titie  and  void.  The  congres- 
sional practice  of  putting  riders  on  appro- 
priation bills  is  not  permitted  under  our 
Constitution.  While  this  section  was  Inci- 
dentally considered  In  Nation  v.  TuUey,  8tl 
Kan.  S64.  121  Faa  607,  no  question  as  to  Its 
vaUdlty  waa  sogsested  oi  decided  as  that 
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case  depended  upon  the  constrnction  of  oth- 
er statntea  The  defendant  presents  the 
question  now  and  Its  decMoa  becomes  xtee- 
essat7. 

Section  16  of  chapter  181.  Laws  of  1891 
(Gen.  St  1901.  I  6091),  reanlres  the  officers 
named  In  the  act,  Indvdlng  the  Attorney 
General,  to  account  monthly  for  all  fees  re- 
'  celved  by  Uiem,  and.  whai  this  requirement 
fras  sought  to  be  repeated  In  the  appropria- 
tion acts  of  1907  (chapter  2,  S  4)  and  1909 
(chapter  6, 1  4).  it  was  that  they  account  "as 
provided  In  section  6091.  General  Statutes 
of  1901."  And.  while  the  quoted  clause  was 
omitted  from  the  act  of  1911,  such  omission 
must  be  construed  not  as  a  repeal  of  original 
section  16  of  the  act  of  1891  but  as  leaving 
that  section  In  force.  But,  as  already  Indi- 
cated, the  act  of  1903  did  operate  as  a  repeal 
to  the  extent  of  relieving  the  Attorney  Gen- 
eral from  the  duty  of  accounting  for  the  fee 
to  which  by  that  act  he  Is  expressly  entiUed. 

The  writ  Is  denied. 

BURCH,  MASON,  SMITH,  PORTER,  and 
BENSON,  JJ.,  concur.  JOHNSTON.  C  J., 
concurs  in  the  judgment  on  the  first  ground 
stated  in  the  opinion  but  does  not  assent  to 
the  view  that  the  title  of  the  act  Is  too  nar- 
row to  cover  the  provision  in  controversy. 


COGKRILL  V.  BflSSOURI.  K.  A  T.  BT.  CO. 
(Supreme  Court  of  EaoBas.   Nov.  8,  Ij^lS.) 

(8yllahu4  Jm  the  Court.) 

1.  WiTNEBSBS  (I  349*i— Appeal  aro  Bbbob  (| 
1048*)— Habuless  Ebbob— Cbobs-Exaiqsa- 

TION  OP  PARTT— DiSCBETION. 

When  a  party  takes  the  stand  aa  a  witness, 
his  adversary  has  a  right  on  cross-examination 
for  the  purpose  of  affecting  his  credibility  to  in- 
qtdre  toucluns  his  past  me  and  conduct;  the 
Omits  of  such  Inquiry  being  ordinarily  within 
the  discretion  of  the  trial  conrt.  When  such  lim- 
its are  unnecessarily  restricted,  but  the  party 
has  testified  concermng  only  matters  on  which 
there  was  other  evidence,  such  restriction  may 
not  be  and  in  this  case  was  not  materially  preju- 
diciaL 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1135-1139;  Dec.  Dig.  |  349;*  Ap- 
peal andT  Error.  Cent.  Di^  H  41io4l4&,  41(0, 
4158-4160;  Dec.  Dig.  {  S>^.*] 

2.  WrrNEssEs  (f  255*>— SlxAHnrAXxoN- Meu- 

OBANDUH  TO  KEFBESH  MeUOBT. 

The  report  of  a  commission  company  used 
by  a  shipper  of  cattle  to  refresh  his  recollection 
of  the  sums  received  for  the  animals  composing 
Ibe  shipment,  stated  by  bim  to  be  substantially 
correct  as  he  remembered,  is  competent  as  a 
memorandum  touching  such  sums;  its  weight 
and  probative  force  bemg  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  $}  874^-890;  Dec  Dig.  |  265.*] 

3.  Etioencb  ({  244*)— ADiassioH's— Entbzes 
IN  CouBBE  OF  Business. 

Reports,  telegrams,  and  memoranda  relat- 
ing to  a  shipment  of  cattle,  made  by  the  trainmen 
at  the  time  In  the  line  of  their  duty,  were  com- 
petent evidence  under  section  384  of  the  Code  of 
CivU  Procedure  (Gen.  St.  1909.  |  5979),  and 


should  have  been  admitted;  but^  snch  trainmen 
having  testified  substantially  to  all  that  such 
papers  would  have  shown,  their  exclusion  under 
the  circumstances  of  this  case  worked  no  sab- 
stantial  prejudice. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  916-936;  De&  IHg.  |  244.*] 

4.  Cabbiebs  (I  218*)— RrjTJBT  to  Siopicent— 
Notice. 

When  it  is  shown  that  some  of  the  cattle 
were  dead  and  others  crippled  when  set  at  the 
chute,  and  that  a  representative  of  the  railway 
company  was  present  at  the  unloading,  the  ne- 
cessity for  the  written  notice  usually  provided 
for  in  contracts  of  shipment  is  obviated,  as  such 
notioe  could  not  afford  the  carrier  any  Imowl- 
edge  which  it  did  not  already  iwssess. 

LEd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  »  674-696.  927.  928,  933-949 ;  Dec 
Dig.  I  218.'^ 

Appeal  from  IMstrlct  Court.  Miami  (bounty. 

Action  by  T.  S.  Gockrlll  against  the  Mis- 
souri, Kansas  4  Texas  Railway  Company. 
From  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  and  R.  E.  Ooughlln,  of  Paola,  for 
an>ellant  Frank  M.  Sheridan.  Charles  T. 
Meusw  and  Beniard  L.  Shwldan,  all  of  Pao- 
la, fbr  appellee. 


WEST.  J.  The  plaintiff  sued  for  damages 
to  a  car  load  of  cattle  alleged  to  have  been 
shipped,  by  oral  agreement,  over  the  defend- 
ant's road  from  Parker,  Kan,,  to  the  Kansas 
City  stodcyards  In  Kansas  City,  Kan.,  aver- 
ring that  tiiB  defendant  furnished  a  defective 
car,  which  was  switched  back  and  forth  at 
Paola  for  four  or  five  hours,  delaying  the 
shipment,  and  causing  four  of  the  cattle  to 
be  killed,  and  four  crippled  and  rendered 
unfit  for  the  market,  to  the  plaintiff's  damage 
of  $350.  The  answer  alleged  that  the  ship- 
ment was  made  under  a  written  contract,  by 
the  terms  of  which  the  defendant  was  to  de- 
liver the  cattle  to  the  consignee  at  Kansas 
City,  Mo.,  and  vrritten  notice  of  any  loss  or 
injury  should  be  given  before  the  shipmrat 
should  leave  the  defendant's  lines  or  be 
mingled  with  other  live  stoc^  or  removed 
from  pens  at  destination.  The  reply  alleged 
that,  if  the  plaintiff  did  sign  the  contract 
set  up  In  the  answer,  it  was  because  he  was 
compelled  to  do  so  after  the  cattle  were 
received  for  shipment  and  loaded,  and  that 
he  was  not  apprised  of  its  terms  or  offered 
any  choice  of  rates  therein  referred  to,  but 
was  advised  that,  unless  he  signed,  the  cattle 
would  not  be  shipped;  that  he  was  not 
famiUar  with  the  terms  of  the  contract;  and 
did  not  agree  to  any  of  them ;  and,  further, 
that  the  representative  of  the  defendant  bad 
actual  knowledge  of  the  condition  of  the 
cattle  upon  their  arrival  at  the  destination. 
The  Jury  found  in  fiivor  of  the  idainUfl  in 
the  sum  of  $295.25,  being  $135.25  tor  cattle 
kUled.  $66  for  those  crippled,  $45  fOr  Inabili- 
ty to  "take  the  fill,"  and  $50  for  loss  of  nuuv 
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ket  The  last  two  items  were  remitted,  and 
Judgment  was  entered  for  (200.26  and  costs. 

[1]  The  defendaat  appeals,  and  complains 
that  tlie  coart  refosed  It  the  r^ht  to  pursue 
the  plaintiff  on  cross-examination  as  to  his 
eonuectlon  wltb  the  notorious  Bui^foot  sprin- 
ters for  the  pniXNwe  of  affecting  his  credi- 
bility. An  offer  to  go  Into  details  was  over^ 
ruled;  but  the  defendant  was  permitted  to 
inquire,  and  the  plaintiff  was  required  to 
answer,  touching  his  arrest  in  connection 
with  the  leader  of  this  band  on  the  charge 
of  obtaining  money  fraudulently.  The  plain- 
tiff, having  taken  the  stand  as  a  witness, 
thereby  held  himself  out  as  truthful  and  reli- 
able, and,  under  the  well-settled  rule  in  this 
state,  the  defendant  had  a  right  to  search 
Into  his  previous  life  and  conduct  for  the 
porpose  of  enabling  the  Jury  to  Judge  as  to 
his  dtaracter  and  credit  The  limit  to  which 
sudi  cross-examination  should  go  la  ordlnari- 
!r  discretionary  wltb  the  ttlal  court  (State  t. 
Pngh,  75  Kan.  792,  796,  90  Paa  242 ;  Ramsey 
T.  Partridge,  86  Kan.  398,  121  Pac.  343),  and, 
while  In  this  case  It  was  unnecessarily  re- 
stricted, still,  as  the  plaintiff  testified  mainly 
as  to  the  shipment,  its  value,  and  retoma,  on 
aB  of  whlidi  points  there  was  other  testi- 
oumy,  the  de^dant  snffeted  no  mfiteiial 
prejudice  by  the  restriction. 

{!]  The  court  admitted  the  report  the  com- 
mission  company  made  to  the  plaintiff  and 
stated  by  him  to  be  substantially  correct  as 
he  remembered  It,  and  which  was  evidently 
the  bsals  <m  which  he  settled  for  the  ship- 
mmt  ^8  was  competent  aa  a  memoraD- 
dam  to  refresh  his  memory  touching  the 
sums  realized  for  the  dead  and  crippled  cat- 
tle; its  weight  and  probatiTe  force  being 
for  the  Jury.  McNeely  t.  Duff,  50  Kan.  488, 
31  Fac  1061;  Tel^raph  Go.  r.  Collins,  7 
Kan.  App.  97,  B3  Pac  74. 

[1]  Certain  reports,  tel^^ms,  and  memo- 
randa touching  the  shipment  made  by  the 
tnlomen  in  the  line  of  their  duty  were  re- 
jected on  the  ground  of  Incompetency.  Tbeoa 
were  proper  reports  of  transactions  or  events 
made  In  the  regular  course  of  business,  and 
were  admissible  under  the  ClvU  Code,  3  384 
(Gen.  Stat  1909,  8  5979;  Blcholson  v.  Fergu- 
son, 87  Kan.  411.  124  Paa  360 ;  Barker  v. 
Hallway  Co.,  SS  Kan.  767,  129  Pac.  1151,  43 
U  R.  A.  [N.  S.]  1121) ;  but,  as  the  witnesses 
stated  substantially  all  that  was  shown  by 
tbese  reports,  no  material  prejudice  Is  deem- 
ed to  have  arisen  from  the  ruling. 

[4]  Complaint  is  made  of  an  instruction 
that  the  written  notice  provided  for  in  the 
contract  does  not  apply  to  animals  which 
are  dead  when  they  leave  the  defendant's 
cmtrol  or  to  those  so  nearly  dead  that  they 
could  not  be  removed  by  the  plaintiff.  The 
Jury  found  that  upon  unloading  the  shlp- 
i&ait  four  cattle  were  dead  and  three  crip- 
pled, and  that  these  seven  were  removed 
from  the  car  after  the  others  had  been  un- 
loaded.  Xbe  testimony  ahowa  that  the  de- 1 


fendant  had  a  switch  foreman  at  the  place 
of  unloading  who  looked  after  the  handling 
of  stock,  and  whose  duty  it  was  to  report 
vhm  he  set  cattle  at  the  chute,  and  that  the 
report  of  the  stockyards  company  in  this 
case  stated  as  the  cause  of  the  delay  the  re- 
moval of  the  dead  and  crlpided  cattle,  and 
that  this  notation  was  made  after  the  car 
was  set  at  the  diute,  and  after  the  stock  had 
been  unloaded.  Under  these  circumstances, 
we  see  no  possible  benefit  which  the  defend- 
ant could  have  derived  by  receiving  a  vrrit- 
ten  notice  of  what  it  already  knew  respecting 
these  dead  and  crippled  cattle.  Railway  Co. 
V.  Fry,  74  Kan.  546,  87  Pac.  754;  Railway 
Co.  T.  rrogley,  75  Kan.  440,  89  Pac.  903; 
Darling  v.  Railway  Co.,  76  Kan.  893,  901.  93 
Pac.  612.  94  Paa  202;  Railway  Co.  t. 
Wright,  78  Kan.  97,  95  Paa  1132. 

An  instruction  and  certain  special  findings 
touching  the  contract  in  question  and  the 
matter  of  different  rates  for  the  shipment 
are  criticized.  If  the  blank  contract  was 
signed  by  the  shipper  In  response  to  a  state- 
ment of  the  agent  that  otherwise  the  cattle 
would  not  go  out.  as  (Calmed  by  tiie  idain- 
tiff,  and  If.  as  also  claimed  1^  him,  he  had 
no  knowledge  of  the  exlstonce  of  different 
rates,  then,  of  course,  the  d^endant  would 
be  liable  for  the  cattle  killed  or  crippled  by 
Its  negllgenc&  If,  on  the  other  hand,  the 
contract  wbm  filled  out  was  In  aU  respects 
Undlng  on  the  plaintiff,  the  defendant  would 
still  be  liable  for  negligently  killing  or  crii>- 
pltng  the  cattle.  If  ^nper  writtrai  notice  were 
givoi,  or  it,  without  such  nottoe,  the  defend- 
ant knew  the  conditl<m  of  the  cattle  while 
unloading  as  fully  as  it  could  haTe  known  by 
such  notice.  Ttentote  tbo  InstructlonB  and 
questions  referred  to  become  ImmateriaL 

It  Is  insisted  that  the  finding  that  the  de- 
fendant's foreman  at  the  stockyards  examin- 
ed the  cattle  what  th^  were  being  unloaded 
and  reported  tiielr  oondlflon  iras  entirely  un- 
supported by  the  evldoioe;  but  the  testi- 
mony of  one  of  the  defendants  witnesses  as 
set  out  in  the  counter  atMrtract  sustains  the 
finding.  Hayes  t.  Railway  Co.,  84  Kaa  1«  6, 
113  Paa  421. 

One  or  two  of  the  Jury's  answers  to  ques- 
tions touching  the  duty  and  relation  of  the 
stockyards  company  Justify  some  complaint ; 
but  in  view  of  the  other  findings  and  the  tes- 
timony no  prejudldal  error  is  apparent 

Complaint  Is  also  made  that  certain  ques- 
tions submitted  by  the  defendant  were  an- 
swered contrary  to  the  evidence ;  but  we  find 
nothing  of  substance  in  this  respect 

Certain  testimony  touching  stetements 
made  by  the  plalntifl  ujKm  a  former  trial  re- 
jected by  the  court  and  on  the  motion  for  a 
new  trial  produced  by  afildavlt  is  regarded 
by  the  defendant  aa  material ;  but,  as  it 
touched  the  contract  of  shipment  only,  we 
think,  as  already  Indicated,  that,  whatever 
view  of  such  contract  be  taken,  the  entire 
evidence  fairly  tended  to  show  UaUUty  for 
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so  much  of  the  damage  as  was  covered  by 
the  final  Jad^eat  of  the  court. 

FlQdlng  in  the  record  no  error  materially 
prejudicial  to  the  defendant,  the  Judgment 
Is  affirmed.  All  the  JnstlceB  concunlnf. 


STATE  V.  MOBERLT.t 
(Supreme  Court  of  Kansaa.  Not.  8,  1913.) 

(BflUbu*  By  iht  Court.) 

1.  Indictment  and.  Irfobuation  (|  159*)— 
Ceiminal  Law  (fi  H86*)— Amendicknt. 

A  coQTlction  for  robbery  will  not  be  set 
aside  merely  because  an  amendment  to  the  infor- 
matioo,  setting  out  the  ownership  of  the  prop- 
erty taken,  was  allowed  after  the  defendant  had 
pleaded  to  an  ori^oal  information  in  which  such 
allegatioQ  was  omitted. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  505-514;  I>ec 
Dig.  I  159;*  Criminal  Law,  Cent.  Dig.  M  3216- 
3219,  3221,  3230;  Dec  Dig.  fi  1186.*] 

2.  Witnebsu  (I  349*)— Cboss-Exahination— 

PsOSECUTIOn  FOB  ROBBEBT. 

The  BCoi>e  of  cross-examinatioD  as  to  the 

SRst  conduct  of  a  witness,  for  the  purpose  of 
Iscrediting  him,  is  largely  discretionary,  and  in 
this  case  the  discretion  was  not  abused. 

TEd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SI  1135-1139 ;  Dec.  Dig.  |  349.*] 

Appeal  from  District  Court,  Cowley  County. 
Jack  Moberly  was  convicted  of  robbery  In 
the  first  degree,  and  appeals.  Afflrmed. 

Ed.  3.  Fleming,  of  Winfleld,  for  appellant 
Jno.  S.  Dawfun,  Atty.  Gen.,  and  O.  P.  Fuller, 
of  Winfleld.  for  the  State. 

HASON,  J.  Jack  Hoberly  was  convicted 
ot  robbery  in  the  first  degree,  and  appeals. 

[1]  The  original  informatioD  omitted  to 
state  the  ownership  ot  tlie  property  taken. 
A  motion  to  ana«h  was  ovarmled,  and  the 
defendant  entered  a  plea  of  not  guilty.  Aft- 
erwards the  county  attorney,  upon  leave 
granted  by  the  court,  filed  an  amended  Infor- 
mation, which  Bun;>lled  this  deficient.  The 
d^endant  waa  thai  required  to  plead  to  tbB 
new  infbrmatlon,  and  did  sa  Complaint  la 
made  of  tbe  allowance  of  this  amendment 
after  the  d«Cendant  had  pleaded.  The  stat- 
nte  reads:  ''An  Information  may  be  amend- 
ed In  mattw  of  substance  or  form  at  any 
time  l}efore  tiie  defendant  pleads,  without 
leave.  The  Informatlfm  may  be  amended  on 
the  trial  as  to  all  matters  of  fbrm,  at  tbe 
discretion  of  the  court,  when  the  same  can 
be  done  without  prejudice  to  the  rights  of 
tlie  defendant"  Oen.  Stat  1909,  i  0647 
(Code  Cr.  Proc.  |  72). 

In  an  information  for  robbery  the  own- 
ership of  the  property  is  required  to  be 
stated,  In  order  to  negative  the  idea  that  the 
defendant  took  hla  own  property,  34  Cyc. 
1803.  The  original  Information  charged  that 
the  property  was  taken  "unlawfully  and 
feloniously,"  and  that  robbery  was  commit- 
ted, 80  that  the  Idea  referred  to  was  infer- 
entlally  negatived,  and  tbe  amnodment  was 


of  form  rather  than  of  substance.  In  anj* 
event  as  tbe  defendant  was  given  an  oppor- 
tunlt7  to  plead  to  the  new  information,  he 
suffered  no  prejudice,  and  no  error  was  com- 
mitted that  would  warrant  a  Tevenai.  Gen. 
Stat  1909,  i  6867  (Code  Cr.  Proc.  |  293). 

[2]  The  principal  witness  for  the  state  waa 
cross-examined  as  to  his  past  conduct  with 
a  view  to  Impeaching  his  credibility.  He 
admitted  a  number  of  discrediting  acts.  The 
court  placed  a  limit  upou  the  cross-examina- 
tion In  this  regard,  ruling  out  some  of  the 
questions  asked.  The  scope  of  Inquiry  to  be 
allowed  in  a  particular  case  is  largely  dis- 
cretionary (CockrlU  v.  Hallway  Co.,  90  Kan. 
600, 186  Pac.  322),  and  it  cannot  be  said  that 
in  this  instance  the  discretion  was  abused. 

Other  questions  regarding  the  admissibil- 
ity of  testimony  have  been  examined,  but  are 
not  thought  to  require  separate  dlscnssloii. 

The  judgment  Is  affirmed.  All  tbe  Jnstices 
concurring 


SOUTHWESTERN  PAINT  ft  WALL  PA- 
PER CO.  V.  PERKINS  et  al. 

(Supreme  Court  of  Kansas.    Nov.  8*  1913.) 

(Byltahiu  hy  the  Court.} 

1.  Hechanics*  Liens  ({  Itf  *)— Sxateuiit  of 

Lie  N— SUFFICIENCT. 

The  owners  of  adjacent  lots  erected  build- 
ings on  them.  The  owners  employed  the  same 
contiactor  who  worked  on  both  buildings  at  the 
same  time.  He  purchased  material  for  both 
buildings  of  a  subcontractor  who  charged  it  all 
to  one  account.  The  buildings  were  erected 
according  to  the  same  plan,  and  the  various 
kinds  of  material  used  in  both  were  of  the  same 
grade.  After  all  the  material  had  been  fur- 
nished, it  was  apportioned  between  the  two 
buildings  according  to  a  rule  which  is  not  in 
dispute.  One  of  the  owners  paid  his  propor- 
tion in  fuU,  and  the  subcontractor  filed  a  me- 
chanics* lien  against  the  buildiog  of  the  other. 
In  tbe  lien  statement  all  the  items  furnished 
for  both  buildings  were  specified,  all  credita  for 
payments  on  both  buildings  were  specified,  and 
a  lien  was  claimed  for  the  balance.  Another 
subcontractor  who  had  furnished  material  and 
kept  bis  account  in  tbe  same  way  separated  the 
items  which  went  into  the  building  against 
which  the  lien  was  filed  from  the  others  and 
specified  them  In  its  Uen  statement  Held, 
the  original  confusion  of  accounts  was  not  prej- 
udicial and  that  the  lien  statements  were  suffl- 
dentiy  itemized. 

[f)d.  Note.— For  other  cases,  see  Mechanics* 
Uensj  Cent   Dig.  fiS  266-259;    Dec  Dig.  | 

2.  Mechanics'  Liens  (|  166*)— Notice— Scr- 
ncncNOT  of  Sbbviob. 

Writteu  notice  ot  the  filing  of  a  mechanics* 
lien  served  by  registered  mail  which  reaches 
the  owner  personally  is  valid. 

[Ed,  Note. — For  other  cases,  see  Mechanics* 
Uens,  Cent.  Dig.  (  187;  Dec.  Dig.  i  156.*] 

3.  Mechanics'  Liens  (S  110*)— Lien  or  Sub- 

CONTBACTOB  —  ZoHITATION     BT  PBHTCIPAL 

Contract. 

It  appeared  that  the  contract  price  of  the 
building  was  fixed  by  the  owner  and  the  con- 
tractor in  a  settlement  made  after  the  building 
was  eonpleted.    Beld,  that  the  liabiUty  for 
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sabeontractors*  Uens  was  not  limited  to  such 
price. 

[Ed.  Note.— For  other  cases,  «e  Mechanics* 
Liena,  Cent  Dig.  |  143;  Dec.  Dig.  |  110.*] 

4.  Mechanics'  liiSNs  (i  304*) — Puadino  (| 

237*)— AUXNDUKHl^  UDOICBNT. 

It  appeared  on  the  trial  that  the  contrac- 
tor was  reall;  the  annt  of  the  owners  in  pQr> 
cba^nc  material  and  amploTiDx  labor  for  the 
erection  of  the  bnUdins.  Held,  that  amend- 
ments  to  the  petidon  to  conform  to  the  proof 
and  a  personal  Jndgment  against  the  owner  were 
proper. 

[Ed.  Note.— For  other  cases,  see  Medianics' 
Liens.  Cent  Dig.J|  632-636;  Dec.  Dig.  8304;* 
PleadW  Centri^  H  603-619;  Dec  Dig.  | 
237.*! 

(Aiiitional  ByUmbMa  fty  BUtorial  Btatf.) 

6.  MbCHANICS'    LiKNS  (i  5*)— GoNSTBUOnON 

OF  Statute. 

In  view  of  the  liberal  rule  of  construction 
prescribed  br  Geo.  St.  1909.  L9850,  and  of  the 
fsct  the  Mechanics'  Lien  Law  is  framed  on 
broad  print^idea  of  justice  and  eqoity,  such  lien 
law  is  not  to  be  strictly  conatriwd  because  In 
Eupposed  derogation  of  the  common  law. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
UcDs,  Cent  Dig.  H  3,  6;  Dec.  Dig.  |  5.*] 

Appeal  'from  Dtetrlct  Court,  Montgomery 
County. 

Action  by  the  Southwestern  Paint  &  Wall 
Paper  Company  against  Maurice  V.  Perkins 
tod  others.  From  a  judgment  for  plalntUT, 
defendants  aweaL  AfSrmed. 

S.  H.  P^Wi  of  Indepradence,  and  leather 
Poliins,  of  CotteyTUIe^  for  appellants. 
Charles  V.  Wddb  and  D.  W.  Knaro.  both  of 
Coff^rrlllfl^  for  apjp^lee. 

BUBGH,  J.  Tbe  action  In  the  district 
court  was  one  to  forecloee  mechanics'  liens 
for  labor  and  material  famished  to  improre 
the  property  of  Charles  RUey.  Riley  died 
peidog  the  proceeding,  and  the  action  was 
rerlved  against  his  administrator,  Maurice 
Perkins,  and  against  his  sole  heir,  Robert 
Blley.  Liens  were  established  in  favor  of 
the  Southwestern  Paint  &  Wall  Paper  Com- 
pany, the  McCoy  Lumber  Company,  and  F.  F. 
Clongh,  subcontractors  onder  W.  O.  Powell, 
the  contractor  who  erected  the  improvements. 
The  administrator  and  heir  appeal. 

[1]  Riley  and  J.  H.  Roberts  owned  adja- 
cent lots.  Each  one  erected  a  bnlldlng  on  his 
own  lot;  the  two  structures,  however,  hav- 
ing a  common  wall.  Powell  acted  as  the 
contractor  of  both  owners  and  worked  on 
both  buildings  at  the  same  time  He  pur- 
chased material  for  both  buildings  from  the 
paint  company  and  from  the  lumber  com- 
pany. Each  one  charged  the .  material  it 
tomlshed  to  an  account  on  its  books  deslg- 
Bated  as  "Roberts  &  Riley  Job."  After  the 
last  material  ordered  from  the  point  com- 
pany had  been  furnished,  it  made  a  complete 
and  accurate  s^regatlon  of  the  Items  used 
In  the  miey  bnlldlng.  The  account  thus  pre- 
pared was  approved  by  Powell  and  by  the 
foreman  of  the  work.  Powell  gave  an  order 
on  Blley  for  its  payment,  and  a  copy  of  It 


was  attached  to  the  lieu  statement  The 
lumber  company,  with  the  assistance  of  Pow- 
ell and  Roberts,  made  an  apportionment  of 
the  material  It  had  furnished  to  each  build- 
ing. The  floor  ^ce  of  the  buildings  was 
adopted  as  a  basts  for  the  apportionment; 
the  two  having  been  constructed  according 
to  the  same  plan  and  the  material  furnished 
liaving  all  been  at  the  same  grade.  Roberts 
paid  tOT  his  -  proportion.  Riley  liad  made 
some,  payments  on  account  and  PoweU  gave 
the  lumber  company  an  order  on  Riley  for 
the  balance.  In  its  lloi  statement  the  lum- 
ber company  set. out  all  the  items  charged  to 
the  Roberts  and  Riley  job,  together  with  all 
credits,  showing  by  whom  paid,  and  claimed 
a  lien  for  the  tmlance.  It  is  argued  that 
the  paint  company  and  the  lumber  company 
are  not  entitled  to  liens  because  of  a  confu- 
sicm  of  accounts  and  became  tto  Uen  state- 
ments were  indefinite. 

[I]  It  may  be  premlseB  that  the  metduuilcs' 
lien  law  of  this  state  Is  not,  like  stmilai  laws 
in  some  other  states,  construed  strictly  be- 
cause In  supposed  derogatloa  of  the  oonuocm 
law.  Tha  law  is  framed  on  broad  jffincipleB 
of  justice  and  equity  which  would  call  ftn  a 
liberal  iateivretation  In  the  absoice  of  a 
statutory  role  governing  the  matter.  Death- 
erage  v.  Henderaon,  43  Kan.  684,  eOO,  23 
Fac  1062 ;  Lomber  Oo.  v,  BfoOurleyt  84  Kan. 
761,  116  Pac  690;  Lumber  Go.  v.  DonglaB, 
89  Kan.  808,  316,  131  Fac  663.  Bnt  besides 
this  the  Legislature  has  prescribed  a  role 
whidi  reads  as  follows:  "Tbe  role  of  tlie 
common  law,  that  atatates  in  derogation 
thereof  shall  be  stricOy  construed,  shall  not 
be  applicable  to  any  general  statute  of  this 
state,  but  all  such  statutes  shall  be  liberally 
construed  to  promote  tbelr  object"  Gen.  St 
1909,  f  986a 

A  confusion  of  accounts  destroys  the  ba^ 
of  a  lien  only  when  confusl6n  actually  re- 
sults. The  items  furnished  by  the  paint 
company  for  the  Riley  building  were  separa- 
ble and  were  In  fact  separated  from  those 
furnished  for  the  Roberts  building  and  were 
specified  In  the  lien  statement  While  the 
Items  furnished  by  the  lumber  company  to 
the  Riley  btdldlng  could  not  be  segregated 
from  those  which  were  furnished  to  the  Rob- 
erts building,  those  which  went  into  one 
were  of  the  same  class  as  those  which  went 
into  the  other,  and  they  could  be  apportioned 
and  were  apportioned  between  the  two  by  a 
rule  of  conceded  validity.  There  is  no  con- 
tention that  the  result  of  Che  apportionment 
was  incorrect  or  un&lr  or  that  the  balance 
ascertained  in  tliat  way  was  not  justly  due 
from  Powell.  Therefore  the  original  confu- 
sion of  items  on  the  account  books  of  the 
lumber  company  worked  no  prejudice  to  any 
one,  and  the  only  question  is  If  the  lien 
statement  compiled  with  that  part  of  the 
mechanics'  lieu  statute  which  reads  as  fol- 
lows: "Any  person  who  shall  furnish  any 
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such  material  or  perform  such  labor  under 
a  sabcoDtr&ct  with  the  contxactor  •  •  • 
may  obtain  a  Uen  *  *  *  by  filing 
•  •  •  a  statement,  verified  by  affidavit, 
setting  forth  the  amount  due  from  the  con- 
tractor to  the  claimant,  and  the  Items  there- 
of as  nearly  as  practicable."  Gen.  St  1909, 
{  6246. 

Under  the  drcnmstances  the  Items  of  the 
amount  due  the  lumber  company  from  the 
contractor  were  set  forth  as  nearly  as  prac- 
ticable. In  the  beginning  It  would  have  been 
possible  for  the  contractor  to  give  separate 
orders  for  each  building,  but  it  was  much. 
simpler  and  therefore  good  business  to  give 
orders  in  bulk  for  all  material  of  the  same 
kind  needed  for  both.  The  final  result  was 
an  account  showing  all  items  furnished  and 
all  credits.  Including  pay  for  the  portion  as- 
signed to  Roberts.  The  remainder  was 
chargeable  to  the  Rlley  building  and  the  Hen 
statement  so  claimed.  If  the  U«i  statement 
bad  recited  all  the  facts,  there  would  have 
been  no  Inde&nlteness  or  uncertainty  and  the 
statement  would  hare  been  unimpeachable^ 
Since  the  statute  only  requires  "items"  as 
nearly  as  practicably  and  since  these  were 
given  as  nearly  as  practicaUy  tJie  statement 
was  sufficient  to  support  a  Uen. 

The  appellants  cite  the  case  of  Mxon  v. 
Cydon  Lodges  66  Kan.  208,  at  page  902,  43 
Pac  230,  at  page  23^  in  which  the  account 
was  itemized  as  follows: 

ItMBS. 

To  oontnet  prte*  m  par  RsrsMBMit.  {88,800  00 

Value  asd  amount  of  material  fnrnlilMd 
and  labor  performed  up  to  tba  abandon- 
ment of  contract  and  buUdlnB  by  the 
owner   |2S,SSS  60 

Br  cash  paid   12.423  17 

Balance   »U400  « 

The  court  said:  "As  will  be  seen,  this  Is 
no  more  than  a  lumping  of  the  items  included 
in  the  whole  contract  price,  another  including 
the  estimated'  value  and  amount  of  lEAtorial 
famished  and  labor  performed,  and  another 
giving  a  credit  for  the  amount  which  liad 
been  paid.  *  •  *  That  It  w&s  not  itemiz- 
ed as  neariy  as  practicable  is  readily  seen, 
since  they  do  not  Borate  the  labor  from  the 
materials,  they  do  not  give  the  amoout  of 
the  subcontracts,  nor  do  they  setorate  the 
amounts  expended  for  excavation,  for  stone, 
for  brick,  tor  iron,  for  tens  cotta,  and  for 
wood,  and  the  labw  upon  each,  as  might 
have  been  don&  From  the  record,  it  appears 
that  the  votk  was  largely  divided  up  and 
sublet  to  others,  and  a  detailed  statement 
to  that  extent  was  practicable  and  might 
have  been  readily  made." 

Other  cases  are  elted  in  which  one  lien  was 


sought  for  the  aggregate  amount  of  mate- 
rial furnished  under  distinct  contracts.  In 
which  the  confusion  was  such  that  no  sepa- 
ration was  possible,  and  In  which  apportion- 
ment was  attempted  to  be  made  by  guess. 
Manifestly  none  of  these  decisions  is  applica- 
ble to  the  present  controversy. 

[2]  Writtm  notice  of  one  of  the  liens  was 
s^ed  on  RUey  himself  by  registered  mall. 
The  statute  provides  that  notice  in  writing 
shall  be  served  on  the  owner  without  pre- 
scribing the  method.  Any  method  which  ef- 
fectually accomplishes  the  statutory  purpose 
Is  sufficient 

It  is  claimed  that  some  of  the  Uen  state- 
ments were  not  filed  In  time.  After  the  build- 
ing was  80  tar  completed  that  nothing  re- 
mained to  be  done  except  to  attend  to  some 
small  but  necessary  details,  material  was 
furni^ed  for  that  purpose.  Uen  statements 
were  filed  in  due  time  if  the  fumlafaing  of 
these  items  was  not  a  mere  subterfuge  adopt- 
ed for  the  purpose  of  extending  the  period 
within  which  liens  might  be  perfected.  The 
question  vras  one  of  fact  whkA  the  trial 
court  determined  adversely  to  the  appdlanta 
on  sufficient  evidence. 

'  [8]  It  Is  said  that  the  Judgment  makes 
the  owner  liable  beyond  the  contract  price  of 
the  building.  In  the  beginning  the  contrac- 
tor had  only  a  pencil  sketch  of  m  one-story 
building  110  feet  long  whltA  he  agreed  to 
erect  for  a  certain  sum.  Then  a  second  story 
was  added  60  feet  long.  Then  the  second 
story  was  extended  to  110  feet  and  a  third 
story  was  -added  60  feet  long.  After  the 
building  had  been  completed  and  a  portion 
of  it  had  been  leased,  a  settlemoit  was  made 
between  the  owner  and  the  contractor  in 
which  estimates  were  made  with  reference 
to  the  second  and  third  stories,  and  Borate 
contracts  were  then  signed  relating  to  them. 
The  sum  of  the  three  contracts  was  mncli 
less  than  the  actual  cost  of  the  building. 
From  this  and  other  evidence  the  court  rl^t- 
ly  concluded  as  a  matter  of  fact  that  tbeee 
was  no  "contract  price"  until  after  the  tmlld- 
Ing  was  finished,  and  rightly  ctmduded  as  a 
mattOT  of  law  that  a  contract  price  fixed  in 
that  way  did  not  limit  the  UablUty  of  the 
owner  to  subcontractors. 

[4]  Then  was  ample  inoof  that  Powell 
was  really  the  agent  of  Riley  In  purchasing 
material  and  employing  labor  for  the  erectltm 
<^  the  building  and  not  simply  a  omtnetor 
within  the  meaning  of  the  mechanics'  lien 
law.  Amendments  to  the  pleadings  to  con- 
form to  thif  proof  were  inroperly  allowed, 
and  Judgment  was  pnQ>erIy  rendered  In  ac- 
cordance therewith  against  the  administra- 
tor for  the  amounts  ct  the  snbeontnctors* 
unpaid  bills. 

The  Jndgmoit  of  the  district  court  is  af- 
firmed. All  the  Justices  concur. 
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STATH  r.  HADDBN  et  aL 
(SapRffle  Court  of  Kansu.   Not.  8,  191S.) 

(StUabma  by  <A«  Court.) 
CtaaitAL  Law  rt  e22*)— Setkbanob— Wait- 

u  or  BioHT— DiacBxnoR. 
FoDr  d^endants  jomUy  charged  with  fel- 
<nij  were  with  their  counsel  preaeat  in  court 
Then  ttidr  ease  was  called.  The  state  an- 
nOQOced  itaelf  ready  for  trial  when  the  defend- 
ants interposed  a  motion  for  contlnnance  >up- 
ported  by  the  affidavlta  of  each.  After  the  lat- 
ter were  read,  the  court  Buegested  that  aa  to 
one  of  the  defendants  no  diligence  was  shown 
but  that  the  others  had  raised  a  question  which 
would  probably  be  for  the  jury.  The  state  put 
upon  toe  stand  a  witness  and  examined  him 
orally  and  agreed  that  the  affidavits  of  the 
three  might  be  used  as  depositions  of  the  wit- 
nesses named  therein.  A  jury  was  then  called 
and  sworn  to  answer  questions,  whereupon  the 
coonty  attorney  stated  briefly  the  nature  of  the 
case.  At  this  point  one  of  the  counsel  for  the 
defendants,  who  had  been  out  of  the  room  to 
nse  a  telephone,  demanded  a  separate  trial, 
wliich  demand  was  refused  as  coming  too  late. 
Held,  that  the  right  to  a  separate  trial  (Gen. 
St  1900,  S  6797)  is  one  that  may  be  waived, 
and,  imder  the  drcumstancea  of  this  case  at 
the  time  it  waa  demanded,  severance  became 
discretionary  with  the  trial  court,  and  its  re- 
fusal was  not  an  abuse  of  such  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  M  1380-1388.  1885,  1886, 
13^1390:  Dec  Dig.  |  622.*] 

Pnter,  J.,  dlsaeotiDg. 

Appeal  from  Olstilct  Otmrt,  Sedgwick 

County. 

Thomas  Madden  and  others  were  conviet- 
ed  of  btu^Iary  with  exploslTeB,  and  appeal. 
Affirmed. 

J.  a  Milton  and  Chas.  B.  Hudson,  both  of 
Wctalta,  and  J.  S.  Dean,  of  Topeka,  for  ap- 
pellants* J.  S.  Dawson,  Atty.  Gen.,  and 
George  McGlU,  W.  A.  Blake,  and  R.  C.  Mc- 
Cormick.  all  of  Wichita,  for  the  State. 

WEST,  J.  The  defendants  appeal  from  a 
oonrfction  of  burglary  with  explosives.  Nu- 
merous errors  were  assigned,  and  having  ex- 
amined the  record  and  also  the  transcript, 
the  evidence  not  being  brought  up,  we  find 
only  one  matter  of  sufficient  Importance  to 
merit  extended  consideration.  It  is  strongly 
urged  that  the  trial  court  erred  In  refusing 
the  defendants  a  severance,  which  the  statr 
ate  (Gen.  St  1909,  8  6797)  provides  may  be 
had  by  any  one  defendant  Jointly  charged 
with  others  for  felony,  when  requiring  it 
The  state  asserts  that  the  requirement  or  re- 
quest came  at  a  time  when  the  right  must  be 
deemed  to  have  been  waived,  or  at  least 
when  the  matter  had  become  discretionary 
with  the  trial  court 

An  examination  of  the  transcript  shows: 
That  the  defendants  were  arrested  March 
Sith,  tbe  Information  filed  March  31st  and 
the  ease  called  for  trial  April  21st.  That  on 
April  18th  the  state  filed  notice  that  permis- 
sion would  be  asked  to  Indorse  the  names  of 
certain  witnesses  on  or  before  the  time  the 
case  should  t>e  called  for  trlaL   On  the  21st 


of  April,  each  of  the  defendants  filed  an  affi- 
davit for  continuance.  On  the  same  day  the 
transcript  recites  that  tbe  cause  came  regu- 
larly on  for  hearing,  the  defendants  being 
present  In  person  and  by  "its  .attorneys." 
Tliat  tbe  Jurors  b^g  excused  to  the  jury 
room,  the  court  asked  if  the  state  was  ready, 
and  received  a  reply  in  the  affirmative.  On 
inqulrli^  if  the  defendants  were  ready,  coun- 
sel rolled,  **I  have  a  motion,  your  honor," 
and  proceeded  to  read  tbe  affidavits  for  con- 
tinuance, whicb  cover  seven  pages  of  tbe 
transcript  The  motion  for  continuance  as 
to  Redman  was  overruled,  and,  the  county 
attorney  desiring  to  offer  erideiuie  as  to  tbe 
others,  a  witness  was  pat  upon  the  stand 
whose  testimony  covers  two  pages  of  the 
transcript  After  some  discussion  it  was  an- 
nounced the  conrt  that  in  tbe  case  of  -  Bed- 
man  no  dlUgmce  was  shown,  bnt  In  the  other 
cases  there  was  some  showing  as  to  an  alibi 
whldi  would  probaUj  be  a  matter  for  the  ju- 
ry to  pass  upon.  It  was  then  agreed  by  the 
state  that  tbe  affidavits  of  the  tluree  other  de- 
fendants should  be  treated  as  depositions  of 
the  witnesses  named  therein,  l^iereupon  the 
Jury  were  called  into  the  box  and  sworn  to 
answer  Questions,  and  the  county  attorney 
stated  the  nature  of  the  case,  when  the  fol- 
lowing occurred;  "Defmdants  Gonnsel  (Mr. 
Ifilton):  If  tbe  conrt  ideas^  I  want  to  ex- 
cept to  the  Jury,  and  state  that  tbe  d^nd- 
ants  inalston  a  separate  triaL  By  the  Court: 
You  are  too  late.  Mr.  Milton  for  Defendants: 
I  was  gone  to  the  phone,  your  lumor.  By  the 
Conrt:  It  was  your  business  to  be  here.  <Xo 
which  ruling  of  the  conrt  the  defendants  ex- 
cept)" The  trial  then  proceeded  and  at  no 
other  time  was  the  question  raised.  An  ob* 
jectlon  to  testimony,  a  motion  to  dismiss  the 
Jury  at  the  close  of  the  state's  evidence,  and 
a  motion  to  discharge  after  the  verdict  made 
no  mention  of  the  refusal  of  a  separate  trial, 
n^tber  was  it  rtferred  to  in  the  motion  for 
a  new  trial. 

The  statute  already  referred  to  does  not 
indicate  at  what  time  a  separate  trial  is  to 
be  demanded  by  tbe  defendants,  and  the 
question  has  never  t>een  passed  upon  in  this 
state.  It  was  held  by  the  Nevada  Supreme 
Court  (State  of  Nevada  v.  McLane,  15  Nev. 
345)  that  the  donand  must  be  made  before 
the  formation  of  the  jury  is  begun.  In  Mc- 
JnnMns  et  aL  v.  State,  10  Ind.  140,  it  was 
held  that  a  separate  trial  cannot  be  demand- 
ed as  a  matter  of  right  after  tbe  Jury  has 
been  sworn  and  evidence  partly  heard.  In 
HuUlnger  &  Hulllnger  v.  State,  25  Ohio  St 
441,  a  waiver  was  held  to  be  implied  when 
the  parties  proceed  vrltbout  objection  to  im- 
panel a  Jury  and  exercise  a  right  to  ciia\- 
lenge.  In  Alabama  the  application  Is  re- 
quired to  be  made  before  the  state  has  an- 
nounced itself  ready  for  triaL  Austin  et  aL 
V.  State,  139  Ala.  14,  86  South.  879.  The 
Texas  Court  of  Criminal  Appeals  decided,  In 
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Crawford  t.  fitate,  74  S.  W.  6S2,  tbat  a  mo- 
tion for  severance  comes  too  late  when  made 
after  the  Jury  bas  been  Impaneled  and  a  plea 
of  not  guilty  entered.  In  Miller  et  al.  t. 
State,  ISO  Ala.  1,  80  South.  379,  a  rule  of 
practice  that  the  right  to  demand  a  sever- 
ance shall  be  deemed  waived  unless  claimed 
at  the  time  of  arraignment,  or  at  least  when 
the  case  la  set  for  trial  and  an  order  la  made 
to  summon  a  Jury,  was  held  not  to  violate  a 
statute  similar  to  oura.  To  the  same  effect 
Is  Hudson  et  al.  v.  State,  137  Ala.  60,  34 
Sooth.  S54.  The  Court  of  Appeals  of  Ken- 
tucky decided,  in  Radley  v.  Commonwealth, 
121  Ky.  506,  89  S.  W.  519,  28  Ky.  Law  Rep. 
477,  that  tbe  motion  made  after  the  swear- 
ing of  the  jury  is  too  late.  The  Supreme 
Court  of  Oklahoma,  In  Nidiols  t.  Territory. 
3  Okl.  6S2,  41  Pac.  108,  held  that  the  request 
must  be  made  before  the  trial  begtna^  and 
Oat  for  ads  purpose  it  b^lna  from  the 
time  the  woA  of  inotaneUng  the  Jury  begins. 
This  dedsion  cites  Hopt  t.  Utah,  110  V.  S. 
674.  4  Sop.  Ct  202.  28  L.  Ed.  202,  which 
htflds  tiiat  for  the  purpose  ct  the  requirwuCTt 
that  the  d^bndant  shall  be  personally  pras- 
oit  at  the  trial  where  tite  tndlctmoit  Is  fbr 
a  felony  the  trisl  commences,  at  leurt,  trom 
tbe  time  the  woA  of  impaneling  the  jury  be> 
gins,  which  appears  to  have  been  approved 
In  Lewis  v.  U.  fl..  146  U.  S.  870^  18  Sup.  Gt 
186,  86  L  Ed.  1011.  In  State  Bush  et  al., 
41  Wash.  18.  82  Pac.  1024,  the  record  showed 
Hat  when  die  defendants  entered  their  pleas 
of  not  gnllty.  and  what  tba  case  \ras  set 
down  for  trial,  which  was  more  than  two 
weeks  after  arraignment,  no  demand,  for 
severance  was  made,  and  it  was  held  that 
such  demand,  made  after  the  Jury  had  been 
called  into  the  box,  was  too  late,  citing  State 
T.  Mason.  19  Wash.  94,  52  Pac.  62S.  In  State 
T.  White,  71  Kan.  3G6,  80  Paa  689,  6  Ann. 
Cas.  132,  a  case  involving  the  question  of 
jeopardy,  It  was  held  that  ordinarily  former 
Jeopardy  must  be  pleaded  In  bar  of  farther 
prosecution  and  such  plea  must  be  made 
upon  arraignment  and  before  pleading  to  the 
merits;  that,  when  about  to  be  placed  In 
Jeopardy  before  a  second  Jury,  It  Is  the  duty 
of  the  accused  to  make  his  election  then, 
and,  falling  to  do  so,  he  must  be  held  to  have 
waived  his  right  Jeopardy  was  carefully 
considered  in  State  v.  Rook,  61  Kan.  3^,  69 
Pac.  653.  49  L.  B.  A.  186,  and  was  considered 
not  to  attach  so  as  to  entitle  a  defendant  to 
plead  a  former  acquittal  or  convlctloQ  unless 
he  had  been  arraigned  or  waived  arraign- 
ment and  pleaded  not  guilty,  or  had  such 
plea  entered  for  him.  The  decision  In  State 
V.  Hansford,  76  Kan.  678,  92  Pac.  551,  14  L. 
R.  A.  (N.  S.)  648,  does  not  Impair  the  force  of 
the  rule  Just  referred  to.  and,  while  tbe  trans- 
cript here  does  not  show  when  the  arraign- 
ment or  waiver  thereof  and  pleas  of  not 
gnllty  were  made,  we  must  assume,  as  no 
question  in  respect  thereof  is  raised,  that  it 
was  before  calling  the  Jnry  into  the  box. 


It  is  suggested  th&t,  as  the  question  of  er- 
ror in  relatloD  to  severance  was  not  raised 
on  the  motiou  for  a  new  trial,  it  cannot  be 
considered  here;  but  without  stopping  to  pass 
upon  the  correctness  of  tills  suggestion,  and 
assuming,  without  deciding,  that  the  assign- 
ments of  error  are  sufficient  to  call  the  mat- 
ter to  our  attention,  It  may  be  said  Qiat  es- 
pecially to  the  defendant  Madden  the  matter 
was  extremely  Important,  as  he  was  arrested 
far  away  from  where  his  codefendants  were 
apprehended,  and  claimed  innocence  and 
Ignorance  of  the  offense  charged.  Whether 
both  of  the  defendants'  counsel  were  present 
when  the  matter  of  continuance  was  pre- 
sented, discussed,  and  decided,  and  one  of 
them  left  the  room  to  use  the  telephone  as 
the  Jury  were  called  into  the  box,  or  whether 
both  were  then  temporarily  absent  from  tbe 
room,  the  transcript  shows  that  when  the  case 
was  called  the  defendants  appeared  In  ]^r- 
son  and  by  their  attorneys,  or,  as  the  trans- 
cript was  literally  worded,  "Ms  attorneys.** 
Why  no  requirement  was  made  or  such  action 
suggested  until  the  Jury  had  been  sworn  and  a 
statement  0t  tbe  case  made  by  the  county 
attorney  we  do  not  know,  and,  while  the  de- 
mand made  at  this  late  point  in  the  proceed- 
ing might  have  been  granted  by  the  court,  it 
appears  quite  clearly,  from  the  authorities 
dted  and  from  many  others  which  could  be 
adduced,  that  the  right  of  severance  is  one 
which  may  be  waived  and  which  to  be  avail- 
ed of  must  be  exercised  before  the  prosecu- 
tion has  so  far  pn^ressed  as  to  indicate  tliat 
the  defendant  has  really  waived  the  right 
he  afterwards  ctmcludes  to  assert 

It  tbe  defendants  were  In  custody,  as  we 
take  tbe  fhct  to  be^  th^  were  doubtless 
brought  Into  the  courtroom  together,  and 
were  advised  In  person  and  Iv  ttaeir  ooansel 
that  they  were  there  to  meet  the  charge  pre- 
ferred against  Oiem;  and  when  the  case  was 
called  for  trial,  and  tbe  state  announced  It- 
self ready,  and  time  was  taken  to  preamt 
and  consider  motions  and  evidence  written 
and  oral  ooTering  abont  nine  pa«es  of  the 
transcript,  and  after  disposing  of  tbis  mat- 
ter tiie  Ju^  were  called  and  sworn,  the  de- 
fendants having,  as  we  assume,  already 
pleaded  not  guilty.  It  can  hardly  be  said  vpon 
prindide  or  on  ahtbority  that  a  demand  tlien 
made  for  tbe  first  time  conld  force  one  case 
to  be  severed  into  four  or  any  longer  be  In- 
sisted upon  as  a  mattra  ct  statutory  right. 

We  have  examined  and  considered  the 
various  other  matters  touched  upon  in  the 
brief  and  argomraits  of  counsel  for  the  de- 
fendants, bat  find  nothing  materially  preju- 
dicial. 

;The  Judgment  Is  therefore  affirmed. 

JOHNSTON,  a  J.,  and  BUBOH,  MASON» 
SMITH,  and  BENSON,  JJ:,  concurring; 

PORTER,  J.  (dissenting).  Technically  the 
request  for  separate  trials  should  have  been 
made  five  minutes  earlier  in  the  proceedlngB 
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tnd  before  tbe  Snry  were  sworn  to  answer 
qnesUoDB.  Tbe  request  was  made,  however, 
before  tbe  Jnry  were  sworn  to  try  tbe  case. 
What  seems  to  be  a  fairly  reasonable  excuse 
for  tbe  delay  appears  from  tbe  fact  tbat  one 
of  tbe  attorneys  for  defendants  bad  stepped 
out  of  the  courtroom  to  use  the  telepbone 
wbra  the  case  was  caUed  tor  trlaL  I  do  not 
beUere  the  state  should,  upon  sncb  technical 
Sioaads,  deny  a  substantial  right  to  a  de- 
foidant  Tbe  defoidant  Madden,  It  seems, 
wss  not  arrested  with  the  other  defendants, 
bnt  at  another  time  and  place;  and  he  claim- 
ed tbat  he  had  nerar  been  associated  with 
the  others  and  had  never  bad  anything  to  do 
with  them.  I  thtnk  he  was  deprived  of  a  sub- 
stantial right  for  a  rery  Insufficient  reason, 
and  therefore  that  the  Judgment  should  be 
reversed  as  to  him. 


STATE  v.  SnCKLDB. 
(Supreme  Ckrart  of  Kansas.  Nov.  8,  19180 

(Svllabua  by  the  Court.) 
L  FoBGBBT  a  30*)  — IirroBiCAnon  — Sunri- 

CIENOr. 

An  allegation,  in  an  information,  that  the 
Kccused  feloniously  end  falsely  altered  a  check 
b;  idding  $100  to  the  amount  for  which  It  bad 
been  drawn,  and  that  It  was  done  with  the  intent 
to  d^nd  the  drawer,  sufficiently  alleges  that 
the  alteration  was  made  without  tbe  drawer's 
consent  or  authority. 

(Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  H  S2-8i;  Dec.  Dig.  {  80.«] 

2.  FoBacBT  (i  29*)  — IntOBiUTioR  — SnWx- 

CIENCT. 

Am  the  check  alleged  to  have  been  material- 
17  altered  was  apparently  Talid  and  the  founda- 
tion of  a  legal  liability  If  genuine,  it  was  un- 
necessary to  allege  extrinsic  facts  as  to  how  it 
might  have  been  used  to  defraud  the  drawer. 

[Ed.  Note.— For  other  caaea.  see  Forgery, 
Cent  Dig.  11  77-81;  Dec.  Dig.  |  29.*] 
8.  ImiOniElTT  AlTD  ImrOBlUTXON  (f  108*)— 

BDmcnircT— RsFEBBifCK  TO  Statittb. 
The  information  was  not  defective  because 
It  did  not  refer  to  the  particular  section  of  the 
crimes  act  under  which  the  accused  was  prose- 
eoted. 

[Ed.  Note.— For  other  cases,  see  Indictment 
ud  Information.  Gent  Dig.  H  281,  286;  Dec. 
Dig,J108.»} 

4.  POBQKBT    (I  S8*>— EVZnSNOE— IRTKNT  TO 

In  a  prosecution  for  altering  and  forging  a 
check,  the  reception  of  testimouT  as  to  ue  ais- 
podtion' which  the  accosed  made  of  die  check 
wu  not  error,  as  it  tended  to  support  the 
duTge  that  the  altering  and  forging  was  done 
widi  intent  to  defraud. 

^[Ba.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  {  108 ;  Dec  DigTlSa*] 

5.  CsnczNAL  Law  (|  1169*}— Habhisss  Eb- 

BOB—ADUISSIOn  OF  EVIDBNCi:. 
The  receipt  of  a  photographic  copy  of  a 
Ptper  which  itself  bad  been  Introduced  in  evi- 
dence is  not  material  error,  wliere  it  appears 
tut  the  photograiA  Is  a  trae  copy  of  the  orig- 
tntL 

.  [Ed.  Note.— For  oUier  eases,  see  Criminal 
Uw,  Cent  Dig.  §|  764,  8088,  S180,  8187-^148 ; 
Dm.  Dig.  I  lift*:*] 


Udditional  BvOahiu  hp  Bditorial  StaifJ 

6.  IRDIOTMBNT  ANO  InFOBUATIOlV   (i  86*)— 
StTFnciBNCT— PLKA  OV  OVXSRSB. 

Under  Oen.  St.  1909,  S  6686,  snbd.  2.  an 
Information  for  forgery  was  not  insnfiieient  be- 
cause it  stated  the  puice  of  the  offense  only  in 
the  oiwning  sentence. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  280-243 ;  Dec. 
Dig.  i  86.*] 

Appeal  from  District  Court,  Seward  County. 
Joe  N.  Stickler  was  convicted  of  forgery  In 
the  second  degree,  and  appeals.  Affirmed. 

v.  H.  Qilnstead  and  A  a  Scates,  both  of 
Liberal,  for  aivellant.  John  8.  Dawson, 
Atty.  <3«n.,  and  Clyde  B.  Comnuni^  of  Liber- 
al, txa  tbe  State. 

JOHNSTON,  C.  J.  The  appellant  was 
prosecuted  upon  the  charge  of  altering  a  check 
and  was  ccmvicted  of  forgery  In  the  second 
degree.  In  the  infonnallCKi,  It  was.  In  sub- 
stance^ allied  that  he  unlawfully,  folonlous- 
ly,  and  fiUsdy  altered  a  check  drawn  upon 
the  Gitisenfl^  State  Bank  by  C.  W.  Johnson 
In  favor  of  MniBtff  tor  $26  by  placing  the 
figure  "1"  before  the  flsoree  *'2B?'  In  that  part 
ot  i3>B  chedc  where  tbe  amount  Is  shown  by 
figures  and  by  wrldnff  the  words  "tme  hun- 
dred" OTw  the  words  '^wenty-fivo"  in  the 
line  where  the  amount  Is  written;  that  the 
change  wu  made  after  tbe  check  bad  been 
dellvoed  to  wpelluit;  and  that  It  was  f^o- 
niotislj  and  falsely  altered  and  raised  for  tlie 
purpose  of  detraodlng  Johnson. 

[I]  The  saffldoMy  of  the  Informatloii  Is 
challenged,  the  flrat  contention  being  tiiat  It 
failed  to  state  tliat  tbe  alteration  was  made 
In  Seward  county.  There  is  no  ground  for 
this  contention,  as  in  the  opening  sentence 
containing  the  charge  it  la  stated:  'That  on 
or  about  the  8th  day  of  September,  A.  D. 
1911,  in  the  oovn^  of  Seward  and  in  the 
state  of  Kansas,  said  defendant  *  •  • 
did  then  and  th4wtf'  do  the  twwgo  contained 
in  the  charge.  The  infrnmatlon  may  be  ex- 
ceptional In  that  the  venue  was  stated  bnt 
once  In  charging  the  commission  of  the  of- 
fense, but  a  r^titlon  of  it  would  not  have 
strengthened  the  charga  Oen.  St  1909,  | 
6686,  snbd.  2. 

[1]  There  Is  a  claim  tbat  the  information 
is  defective  In  failing  to  state  that  the  che<A 
was  altered  without  the  authority  or  consent 
of  the  drawer.  It  is  alleged  that  It  was  false- 
ly and  feloniously  altered  and  forged  with 
the  Intention  of  defrauding  the  drawer, 
which  was  fair  warning  to  appellant  that  he 
was  expected  to  answer  the  charge  that  it 
was  done  without  tbe  drawer's  authority.  It 
Is,  in  general,  sufficient  to  charge  an  offense 
In  the  words  of  tbe  statute,  and  this  informa- 
tion contained  that,  and  more  also.  The  lan- 
guage of  the  charge  clearly  Implies  that  tbe 
check  was  altered  wltbont  authority.  The 
trial  court  proceeded  on  tbat  interpretation 
of  the  charge  as  it  app^irs  that  express  tes- 
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tlmoiiT  was  offered  and  reo^Ted  to  the  ^ect 
that  Johnson  gave  appellant  no  anthorlty  to 
alter  or  raise  the  cbectc. 

[2]  Another  obJectloD  la  that  the  Informa- 
tion did  not  state  how  Johnson  was  defraad- 
ed.  On  Its  face  the  check  as  altered  appeared 
to  be  a  valid  Instrument,  of  legal  efScacy, 
and  the  fonndatlon  of  a  legal  liability,  and 
hence  any  averments  of  extrinsic  facts  as 
to  how  It  might  be  used  to  defraud  were  un- 
necessary. State  V.  Foster,  30  Kan.  36S,  2 
Pac.  628;  19  Cyc.  140S.  It  would  have  been 
superfluous  to  have  alleged  or  shown  the  ^- 
fect  that  the  forgery  or  loss  of  |100  would 
have  had  upon  Johnson. 

[S]  It  was  not  necessary,  either,  to  allege' 
the  section  of  the  statute  under  which  the 
appellant  was  pnwecuted,  as  be  Instets  should 
have  been  done.  It  was  enou^  to  allege 
plainly  that  an  offense  had  been  committed 
without  Incorporating  In  the  Information  the 
part  of  the  printed  statute  in  whldi  Its  defi- 
nition might  be  found.  Gen.  Stat  1909,  | 
668S,  8abd.4. 

[4]  Anotbor  oomiflalnt  is  that  testimony  In 
regard  to  the  paraing  of  the  check  was  re- 
ceived, althontfb  no  averment  of  uttering  it 
was  contained  in  the  InfonuatioD.  It  came 
out  inddentaUy  in  the  trial  in  iwovlng  the 
Intent  to  daCraud  that  the  appellant  had 
transferred  the  check  to  Smith,  the  druggist, 
who,  upon  learning  Qiat  J(dui8(»i  had  a  suffi- 
cient amoont  in  the  bank  to  meet  it,  paid  the 
a^iellant  fl26  for  the  dieek  and  then  had 
it  d^oBited  at  tiie  bank  and  receired  a  credit 
in  his  account  for  the  amount.  This  testi- 
mony was  not  offered  to  establish  tlie  offense 
of  uttering,  but  rather  for  the  purpose  of 
showing  the  intent  of  appellant  to  defraud 
Johnson.  The  Intent  to  defiraud  Is  the  es- 
sential element  of  the  offense  of  forgery,  and 
any  testimony  of  acts  or  statements  of  the 
accused  tending  to  show  that  the  alteration 
was  made  to  defrand  was  competent 

[C]  Complaint  Is  also  made  as  to  the  ad- 
mission of  photographic  copies  of  blank  leaves 
of  the  check  book.  Instead  of  having  stubs 
at  the  ends  of  the  blank  checks,  the  check- 
book was  made  up  of  alternate  leaves,  one 
a  blank  check  and  the  one  below  a  stub  on 
which  was  to  be  kept  a  record  of  the  check 
issued.  Id  writing  the  check  the  Indentation 
made  by  the  pencil  on  the  check  could  be 
seen  on  the  stub  leaf  below,  and  that  leaf  In- 
dicated that  the  check  as  orlgtually  written 
was  for  $25  only.  On  the  Indented  leaf  con- 
taining the  Impression  of  what  had  been 
written  on  the  leaf  above  the  figure  "1"  does 
not  appear  before  the  figures  "25,"  nor  do 
the  words  "one  hnndred"  appear  before  the 
words  "twenty-five"  on  the  line  of  the  check 
where  the  amount  was  written.  The  check- 
book itself,  with  the  stub  leaf  so  Intented, 
waa  introduced  In  evidence  and  tended  to 
support  the  theory  of  the  prosecution.  It 
was  unnecessary  to  offer  the  photographic 


copies  of  the  leaf  after  the  leaf  itself  had 
been  Introduced,  and  as  they  were  not  the 
best  evidence  the  court  might  well  have  ex- 
cluded them.  The  original  and  the  copies 
of  the  leaf  have  been  presrated  to  this  court 
and  the  photographs  are  found  to  be  true 
copies  of  the  original  leaf.  Since  the  photo- 
graphs contain  nothing  more  than  la  in  the 
original  leaf  which  was  Introduced  In  cfvl- 
dmce,  no  possible  prejudice  could  have  re- 
sulted from  their  Introduction. 

Some  crltidBm  Is  made  of  the  instructlona 
given  to  the  jury,  but  nothing  is  found  In 
them  to  justify  complaint 

The  testimony  appears  to  uphold  the  ver- 
dict, and  the  judgment  of  the  trial  court  will 
be  affirmed.  All  the  Justices  concurring. 


8CHEURMANN  v.  MATHISON  et  aL 
(Supreme  Court  of  Oregon.    Nov.  20,  1918.) 

1.  UaSTEB  and  SBBVAIfT  (|  291*)— iNJTTBIxa 

TO  Sbbvaht— NBauaBHOE— Unavoidabub 

AOOIDBNT— BVIDKHOI. 

Plaintiff,  who  had  been  employed  on  a 
building  for  several  days  on  Saturday  after- 
nooD,  left  his  tools  in  a  comer  on  the  second 
floor;  there  being  then  no  partitions  in  that 
part  of  the  building.  When  he  returned  on 
Monday  partitions  had  been  put  in,  leaving  a 
hallway  through  which  be  was  compelled  to 
pass  to  get  hia  tools.  The  rear  of  the  hallway 
was  not  lighted,  and  he  stepped  into  an  open 
hole  in  the  floor  and  fell  to  the  floor  below. 
Held,  that  such  facts  were  InsufBdent  to  jus- 
tify an  instruction  on  unavoidable  accident, 
since  if  the  hole  was  ooguarded  or  insufficiently 
guarded  defendant  was  negligent,  and  if  it  was 
sufliciently  guarded  and  plaintiff  went  over  the 
guard  and  fell  in  consequence,  or,  if  the  apo^ 
tore  was  unguarded,  and  the  danger  was  so 
apparent  that  one  in  the  exercise  of  ordinary 
care  ought  to  have  avoided  it,  plaintiff  would  be 
negligent,  and  could  not  recover, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1133,  1134,  1136-1146; 
Deo.  Dig.  {  291.*r  "  ' 

2.  Tbzal  (5  260*>— Hequkbt  to  Chabok— In- 
sTBuonoiTS  Oivur, 

An  instruction  that  the  proof  of  the  ac- 
cident alone  did  not  entitle  plaintiff  to  recover 
without  proof  of  negligence,  and  if  it  was  an 
accident  without  any  negligence,  then  plaintiff 
could  not  recover,  sufficiently  covered  a  re- 
quest to  charge  that  an  accident  might  happen, 
and  a  person  be  injured,  without  fault  or  neg- 
ligence of  any  one,  and  If  plaintiff's  injuries 
resulted  from  a  pure  accident,  he  could  not  re- 
cover, etc. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  651-659;  Dec.  Dig.  %  260.*] 

3.  Tbial  (I  260*)  —  RaqmsT  to  GHAaex  — 

DUTT  TO  OrVB— PABTXCmU  IiANaUAOE, 

It  is  not  error  to  refuse  to  give  an  instnic- 
tion  in  the  language  requested,  where  the  same 
matter  is  given  in  other  language  in  ttie  gen- 
eral charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  {{  661-659;  Dec.  Dig.  1  260.*] 

4.  TaiAi,  (S  250*}— iNBTBTJcnoNs— Issues. 

In  an  action  for  injuries,  a  request  to 
charge  that  plaintiff  could  not  recover  for  doc- 
tor's fees  or  hospital  bills  was  properly  refus- 
ed, where  no  claim  was  made  In  the  complaint. 
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and  no  teitlmoiv  ofPer«d  u  to  w  damages  hj 
reason  of  phyBidan  feei  or  hospital  ezpensei. 

[Ed.  Note.— For  other  caaes*  see  Trial,  Gent. 
Uk.  U  SM<aS6:  DW!:  Die.  I  2Ba*] 

Department  No.  1.  Appeal  from  Gircoit 
CoarU  Maltnomata  Oounty ;  Henry  HL  Mc- 
Ginn, Jadge. 

Action  by  Jacob  Scheormann  against  S. 
Mathison  and  others,  doing  business  as 
Mathlaon  A  AndefBon.  Judgment  for  plain- 
tUf,  and  defendants  ai;^>eaL  Affirmed. 

This  iH  an  action  for  damages  for  personal 
InjQTlfls.  The  complaint  alleged  and  the 
testimony  on  behalf  of  plaintiff  tended  to 
show  that  he  had  been  employed  for  several 
dayg  at  masonry  work  on  the  building;  that 
on  Batnrday  afternoon  he  left  his  tools  in  a 
corner  on  the  second  floor;  that  there  were 
tben  no  partitions  in  this  part  of  the  build- 
ing, bat  that  on  Monday,  when  he  retamed, 
partitions  had  been  put  In,  leaving  a  hallway 
throogh  which  be  was  compelled  to  pass  to 
get  to  the  place  where  he  had  left  his  tools ; 
that  there  was  no  light  InXhe  rear  end  of  the 
hallway,  and  that,  when  proceeding  carefully 
along,  he  stuped  Into  an  open  hole  or  hatch- 
way In  the  floor  and  fell  a  distance  of  17  feet 
to  tbe  floor  below,  sustaining  the  Injuries 
complained  of ;  and  that  the  hole  was  entire- 
ly unguarded  In  any  way.  The  defendant 
denied  any  negl^ence  on  Its  part,  alleging 
that  tbe  hole  was  sufficiently  guarded,  and 
charging  contributor;  negligence  on  the  part 
of  plaintiff,  and  introduced  evidence  tending 
to  show  that  plalntUf  knew  of  the  existence 
of  the  hole,  and  that  there  was  sufficient 
light  to  have  disclosed  Its  existence.  On  the 
trial  defendants  requested  tbe  following  In- 
structions: "An  accident  may  happen  and  a 
person  be  injured  without  the  fault  or  neg- 
ligence of  any  one,  and  if  you  believe  from 
the  evidence  horeln  that  the  plalntUF  fell  and 
was  injured,  and  believe  from  a  preponder- 
ance of  the  evidence  that  onder  all  of  the 
drcnmstanoes  the  taJl  of  tbe  pladntlfl  re- 
sulted from  a  pure  or  unavoidable  accident, 
then  the  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  tbe  defendants. 
*  *  •  The  fact  that  the  plaintlfC  In  this 
case  fell  while  In  the  building,  as  alleged  In 
tbe  complaint,  nlaee  no  presumption  that  tbe 
defendants  were  guilty  of  n^llgence  as 
charged,  nor  that  the  defendants  were  to 
blame  for  tbe  accident,  bat  before  the  plaln- 
tUf can  recover  he  most  prove  tbe  aUegatlonB 
of  bis  complaint  by  a  preponderance  of  the 
evidence.  •  *  *  The  plalntlfF  In  this  case 
has  not  asked  for  anything  by  way  of  doc- 
tor's fees  or  bosi^ta]  bills,  betwerai  the  time 
of  tbe  said  accident  and  the  flUng  of  said 
complaint,  and  I  instmct  you  that  If  yon 
dioQld  ctmatder  the  question  of  damages  in 
thli  caae^  yon  should  not  allow  any  damages 
<n  acconnt  of  these  Items.  •  •  •  Yon 
are  lostmcted  that  you  must  disregard  any 
feeUngB  of  sympathy  that  yon  may  have  In 


this  caae  for  the  Injured  person,  and  base 
your  verdict  entirely  upo^  the  evidence  In- 
troduced taeietn  and  the  Instructions  of  the 
court" 

M.  BL  Orumpa'dcer,  .of  Portland  (WUbur  & 
Spencer,  of  Portland,  on  the  brief),  for  ap- 
pellants. B,  F.  Peters,  of  Portland  (A.  B. 
Clark  and  M.  H.  Glaric,  both  of  Pturtland,  on 
the  brief),  for  reqjiondMit 

McBRIDB,  O.  J.  (after  stating  tbe  facts  as 
above).  [1]  There  was  notlilng  in  the  testi- 
mony to  Justify  the  court  in  Instructing  In 
respect  to  an  unavoidable  accident  If  the 
hole  was  unguarded,  or  Insufficiently  guard- 
ed, as  claimed  by  plaintitr,  It  follows  as  S 
necessary  consequence  that  defendant  was 
negligent  If  it  was  sufficiently  guarded, 
and  plaintiff  went  over  the  guard  and  fell 
in  consequence,  it  follows  logically  that  he 
was  not  nerdsing  reasonable  care  and  was 
negllg«it;  or,  if  the  aperture  was  unguard- 
ed, and  the  danger  was  so  apparent  that  a 
person  In  the  exercise  of  ordinary  care 
ought  to  have  iseen  and  avoided  it  be  was 
guilty  of  such  contributory  negligence  as 
should  have  precluded  a  recovery.  There  Is 
absolutely  no  room  for  saying  that  the  testi- 
mony presoits  a  case  of  unavoidable  ac- 
cident It  is  a  CBfle  where  one  party  or  the 
other,  or  both,  were  negligent 

[2]  The  court,  however,  gave  the  following 
Instruction,  which  we  think  covered  the  mat- 
ter requested  and  refused:  "The  accident 
alone  does  not  entitle  him  to  recover  In  this 
case  without  proof  of  negligence,  and  If  It 
was  an  accident  without  any  negligence,  thoa 
of  course  there  can  be  no  recovery  by  the 
plaintiff." 

[3]  Tbe  second  requested  Instruction,  we 
think,  was  sufficiently  covered  by  that  por- 
tion of  the  gmeral  chaise  which  reads  as 
follows:  "Be  can  recover  only  upon  tbe 
causes  which  are  set  forth  In  his  complaint — 
failure  to  Inclose  that  opening  there,  and 
because  of  improper  light  The  defendants 
do  not  Insure  tbe  men  who  come  Into  their 
employ,  but  they  do  undertake  to  exercise 
the  care  whlcb  Is  required  by  the  statute  of 
1910,  to  which  I  have  directed  your  atten- 
tion. In  this  case  the  burden  of  proof  Is  up- 
on the  plaintiff  to  prove  to  your  satisfaction, 
by  an  outweighing  or  by  preponderance  of 
the  evidence,  as  we  say,  that  the  defendants 
were  negligent,  and  that  their  negligence 
was  tbe  proximate  cause  of  the  injury  which 
came  to  him,  and  that  he  has  been  damaged 
thereby.  The  defendants  have  pleaded  con- 
tributory negligence,  and  as  to  that  the 
burden  of  proof  Is  upon  them,  but  in  all 
other  respects  It  Is  upon  the  plaintiff.  Ex- 
cepting as  to  contributory  negligence  tbe 
plaintiff  is  the  burden  bearer  in  this  case, 
and  must  convince  you  of  his  cause  by  a 
preponderance  of  evidence.  *  *  *  If  he 
has  not  sustained  the  burden  of  proof,  and 
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tb»  other  aide  bu  made  It  appear  that  tbe 
weight  of  testimony  Is  with  them,  then  the 
defondants  an  entitled  to  your  verdict  If 
yon  find  that  the  scales  bang  so  evenly  that 
yon  cannot  say  that  th^  pr^KUiderance  Is  one 
way  or  the  otAer  upon  any  Issue  which  the 
plaintiff  Is  bound  to  snstaln  by  a  preponder- 
ance of  tlte  testimony,  thai  there  has  not 
been  a  preponderance  upon  bis  sldb  It 
must  weigh  more,  and  If  It  does  not  weigh 
more  In  the  way  I  have  Indicated,  tbe  defend- 
ants are  entitled  to  your  verdict"  It  la  not 
error  fbr  the  court  to  refuse  to  give  an  in- 
struction In  the  language  reauested  If  the 
same  matter  Is  gtvea  In  otha  language  In 
the  general  charge.  State  r.  HcDanlel,  89 
Or.  184.  65  Pac.  520;  State  Megordeu.  49 
Or.  269.  88  Pac.  806;  14  Ann.  Caa.  180;  Gal- 
vln  V.  Brown  ft  McOabe,  63  Or.  098, 101  Paa 
671. 

[4]  The  third  request  was  properly  rinsed 
for  the  reason  that  no  cWm  was  made  in 
the  complaint  and  no  testimony  <rffeied  as 
to  any  damages  reason  of  i^ysiclan  fees 
or  hoq;»ltal  e^ienses.  Davis  v.  Shc^rad,  81 
Colo.  141,  72  Paa  67. 

The  fourth  reQuest  was  for  a  cautionary 
iDstruction  to  the  jury,  admonishing  them  not 
to  allow  sympathy  for  the  plaintiff  to  in- 
fluence their  verdict  the  giving  of  which  Is 
usually  held  to  be  a  matter  of  discretion 
with  the  trial  court  State  v.  Megorden, 
supra;  Blrmli^jham  Fire  Ins.  Co.  v.  Pulver, 
126  lU.  329,  18  N.  E.  804,  9  Am.  St  Bep. 
598;  Central  Branch  U.  P.  B.  Co.  v.  An- 
drews, 41  Kan.  370,  21  Pac  276.  At  circuit 
In  this  state  the  practice  has  not  been  uni- 
form. Some  Judges  always  give  cautionary 
instructions  similar  to  those  requested  In  the 
case  at  bar,  while  others  refuse  to  give  them. 
The  writer  when  upon  the  circuit  bench 
was  In  the  habit  of  giving  such  an  instruc- 
tion as  a  matter  of  course  In  cases  of  this 
character  and  In  trials  for  homicide,  but  is 
not  certain  that  It  ever  had  a  particle  of  ef- 
fect, as  no  Juryman  is  ever  aware  that  his 
opinion  is  bel^  affected  Iv  the  subtle  in- 
fluence of  sympathy. 

The  trial  in  this  case  seems  to  have  been 
very  fair,  the  issuee  well  presented  In  the 
instructions,  and  the  verdict  moderate. 

The  Judgment  is  therefore  affirmed. 

MOOBB.  BURNETT,  and  BAUSSX,  JJ., 
concur. 


OWEN  T.  JONES  et  aLf 

(Supreme  Court  of  Oregon.    Nov.  20,  tfflS.) 

1.  PbincipaIi  and  AaaifT  ^  172*)— WaoNorcn. 
Acts  of  Agent— Misbepresehtations. 
Where  an  agent  offering  a  leasehold  inter- 
est ta  exchange  made  false  representations  as  to 
its  conditioa  and  income,  the  principal,  by  avail- 
ing himself  of  the  benefits  of  the  transaction, 
is  bound  by  soch  representations,  whether  he 
authorized  them  or  not  since  he  conld  not  rati- 


fy the  transaction  In  par^  and  repudiate  it  in 
part. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  666-668 ;  Dee.  Dig.  f  172.*] 

2.  BzoaANOE  or  Pbofebtt  (8  8*)— Bbsoibsion 
— Eetdbn  of  Cohszdbbatioit. 

In  a  Bait  in  equity  to  res^^d  a  contract  for 
the  exchange  of  property  on  the  ground  of  fraud, 
it  was  not  necessary  for  plaintiff  before  suit  to 
return  or  offer  to  retam  the  consideration  re- 
ceived; but  it  was  enough  If  he  alleged  a  wUllng- 
nesB  and  ability  to  place  the  defendant  in  statu 
quo,  BO  that  the  court  could  protect  the  lights  ot 
the  defendant  by  decreeing  a  restoration  m  con- 
sideration of  the  rescisBion. 
_  [Ed.  Note;— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  9  10;  Dea  Dig.  {  8*y 

In  Banc.  Appeal  from  Circuit  Court  Mult- 
nomah County;  Henry  B.  McGinn,  Judge. 

Suit  by  Edith  Owen  against  Minerva  A. 
Jones  and  another.  Decree  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

This  is  a  suit  In  equity  to  rescind  a  con- 
tract whereby  certain  real  projwrty  owned  by 
plaintiff  was,  on  the  0th  day  of  April,  1912. 
deeded  to  defendant  Minerva  A.  Jones  in 
exchange  for  a  certain  lease  of  an  apartment 
house  at  927  Union  avenue,  Portland,  Or.,  for 
the  term  of  five  years  from  September  1, 
1911,  together  with  the  furniture  tfaer^n. 
From  a  decree  in  favor  of  plaintiff,  defend- 
ants appeal. 

The  plaintiff  alleged  in  her  complaint  that 
she  was  induced  to  make  tbe  transfer  of  the 
property  by  reason  of  the  false  and  fraudu- 
lent representations  made  to  her  by  the  de- 
fendant Minerva  A.  Jones  and  her  agent  O. 
J.  Brooks,  to  the  effect  that  the  rent  payable 
under  tbe  lease  was  (108  per  month,  when  in 
truth  and  In  fact  It  was  $130  per  month; 
that  all  the  apartments  were  occupied,  and 
were  furnished  alike,  and  that  defendant 
owned  all  the  said  furnishings ;  that  the  cost 
of  beating  tbe  bouse  would  average  $10  per 
month,  whereas,  the  same  would  run  as  hi^h 
as  $66  per  month,  and  the  furnishings  in  a 
number  of  the  apartments  did  not  belong  to 
the  defendant  Minerva  A.  Jones,  but  were 
the  property  of  the  tenants.  The  complaint 
alleged  that  O.  J.  Brooks  was  the  agent  of 
defendant  Minerva  A.  Jones,  wltb  whom 
plaintiff  had  various  conferences  concern- 
ing tbe  transaction;  that  plaintiff  was  shown 
two  or  three  apartments,  but  that  she  was 
unable  to  see  them  all  for  the  reason  that  de- 
fendant told  her  that  the  tenants  were  out  or 
that  they  did  not  wish  to  be  bothered ;  that 
the  plaintiff  was  unfamiliar  with  the  con- 
duct of  apartment  houses,  and  bad  no  knowl- 
edge thereof,  and  relied  upon  the  representa- 
tions made  by  the  defendant  Minerva  A. 
Jones.  Plaintiff  offers  to  reassign  the  lease, 
and  return  all  the  consideration  she  rec^ved 
in  such  exchange.  Defendants  filed  an  an- 
swer, In  which,  as  a  further  and  separate 
defense,  they  alleged  that  O.  J.  Brooks  was  a 
real  estate  broker  of  Portland,  Or.,  who  made 
the  flrst  proposition  of  the  exchange  as  the 
agent  of  plaintiff,  and  brought  the  latter  and 
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defaidanti  togetlMr;  tliataU  the  nefotUtlo&a 

for  the  exdtuuage  of  tte  pnwertlM  wm 
thereafter  made  betWMn  soch  putiM;  that 
tbe  nle  was  consmmnatad  after  the  plaintiff 
had  made  a  personal  Inqiectlon  ot  the  apart- 
ment honse  and  the  terms  and  ooDdltloiia  of 
the  lease,  and  after  ahe  had  bem  famished 
with  an  itemized  Ust  of  all  the  Cnmlshlngs 
contained  In  the  apartment  honse,  and  the 
sale  and  transfer;  that  the  plaintiff  had  full 
knowledge  of  what  property  and  fonitaie 
were  belog  conveyed  to  her,  of  the  terms  and 
conditions  of  the  lease,  of  the  apartments  and 
nnmber  of  persons  occnpyins  the  same,  and  of 
all  matters  connected  with  the  oc>eratl(m  of 
fhm  boose;  that  she  relied  vpon  her  own  In- 
fection and  Investigation,  and  not  upon  ttie 
representations  made  by  defendants;  and 
that  she  oi^t  to  be  estopped  from  claiming 
that  she  did  not  have  snch  lowwtedge.  Plain* 
tiff,  by  her  njiij,  d«tted  the  new  matter  set 
ant  In  the  answer.  There  was  a  mortgage  of 
SiaoO,  and  a  street  Hen  of  $86,  upon  the 
bonse  and  lot  conveyed  by  plaintiff,  which  dfr 
fendant  Mtoerva  A.  Jones  assumed  and 
afneed  to  pay,  and  plaintiff  execnted  In  favor 
of  soch  detaidant  notes  and  a  mortgage  on 
the  furniture  In  the  apartmoit  house  for 
these  same,  after  deducting  tl2S  for  furni- 
ture sold  defeodant  Minerva  A.  Jones.  Upon 
the  consnmmatirai  of  the  sale  April  16,  1812, 
both  the  plaintiff  and  the  defendants  entered 
into  possession  of  the  respective  properties, 
and  on  the  IBth  of  Hay,  1912,  plaintiff  com- 
menced  this  suit  to  rescind  the  contract 

Hannlng  ft  White,  of  Portland,  for  appel- 
lants. Allen  R,  Joy,  of  Portland,  and  W.  T. 
Hume,  of  San  Frandsco,  Cel.,  for  reqwndent 

BBAN,  3.  (after  stating  the  facts  as  above). 
The  evidence  shows,  and  the  trial  court 
found,  in  effect  that  the  material  allega- 
tious  of  the  complaint  were,  in  substance, 
sustained  by  the  evidence,  and  that  O.  J. 
Brooks  was  not  the  agent  of  plaintiff  as  al< 
lepred  In  defendants'  answer,  but  was  the 
sRent  of  defendant  Minerva  A.  Jones,  whom 
she  agreed  to  pay  $100  as  commission ;  that 
defendant  largely  throngh  her  agent  repre- 
sented to  plaintiff  and  gave  figures  showing 
that  the  income  of  the  apartment  honse  and 
the  expenses  were  such  that  the  plaintiff 
conld  make  a  payment  of  $40  per  month  upon 
the  mortgage  given  by  plaintiff  to  defendant 
Minerva  A.  Jones  upon  the  furniture,  with 
S56  net  profit  remaining.  It  appears  that 
plaintiff  was  unaccustomed  to  that  kind  of 
business,  and  that  she  had  had  former  deal- 
ings with  O.  J.  Brooks,  and  was  induced  to 
and  did  believe  and  rely  upon  his  representa- 
tlona,  but  that  the  ordinary  expenses  of  the 
apartment  house  were  such  that  after  paying 
the  same  there  was  practically  nothing  left ; 
that  the  lease  was  of  no  value  to  her;  that, 
if  the  contract  Is  not  rescinded,  plaintiff  will 
reoelTe  practicallr  nothing  Air  her  home  and 
lot 


Tbft  cost  of  beatliit  ttw  apartment  boose 
was  a  material  item,  and  defendant  Minerva 
A.  Jones  and  bar  agwt,  O.  J.  BnxAs,  both 
tsatlfled  that  they  did  not  represent  that  the 
averase  cost  thereof  did  not  e:roeed  ^  pa 
month.  As  to  the  contrary,  the  plaintiff  Is 
strongly  corroborated  by  other  witnesses  that 
Brooks  made  the  atatement  that  the  honse 
conld  be  heated  for  $10  per  month,  and  made 
an  argument  to  substantiate  Uie  statement 
and  in  a  general  way  painted  the  transaction 
with  a  roseate  hoe  to  Mrs.  Owen,  who  was 
crednloai^  did  not  appear  to  understand 
figures,  and  believed  his  statements,  but  soon 
after  entering  into  iKMsession  of  the  property 
found  to  the  contrary.  It  appears  that  ac- 
cording to  the  lease,  after  the  first  two  years 
the  rent  would  be  $130,  Instead  of  $108  per 
numth;  that;  when  Mrs.  Owen  requested  to 
examine  the  lease,  defendant  Minorva  A. 
Jonea  stated  Uiat  Mr.  Brooks  had  it,  and 
npon  a  like  request  to  Hr.  Brooks,  the  ma- 
nipulator, the  latter  stated  that  an  attorney 
had  it  It  also  appears  that  M^.  Brooks  ires 
very  ear^t  that  Mrs.  Owen  did  not  see  the 
lease  until  af tw  the  deed  to  defendant  lfflner> 
va  A.  Jones,  and  the  Ull  of  sale,  and  asslgn- 
ment  of  the  lease  to  plaintiff  wer««  executed. 
Mrs.  Owen  stabes  that  she  would  not  have 
made  Qie  trade  had  the  known  of  this  stip- 
ulation in  the  lease. 

[1]  Mrs.  Jones  seeks  to  evade  the  req>on- 
aiUUty  at  the  misrepresentationa  made  by 
Hr.  Brooks.  He  being  shown  to  be  her  agent 
In  the  transaction,  she  caimot  escape  the  con- . 
sequences  of  his  acts,  whether  she  author* 
ized  the  same  or  not  By  availing  herself  of 
the  benefits  of  the  transaction,  she  Is  bound 
by  the  r^resCTtatlons  made  and  the  methods 
employed  by  her  agent  to  effect  the  contract 
She  Is  precluded  from  ratifying  a  part  there- 
of, and  repudiating  the  same  in  part.  Cope- 
land  V.  Tweedle,  61  Or.  303,  122  Pac.  302; 
Wilson  V.  MicGarthy,  184  Pac.  1189;  BlweU 
V.  Chamberlain,  31  N.  T.  611,  619;  Haskell  v. 
Starblrd.  162  Mass.  U7,  25  N.  B.  14.  23  Am 
St  Bep.  809. 

[t]  It  Is  contended  by  counsel  for  defend- 
ants that  the  plalntlfTs  complaint  Is  insnfll- 
clent  In  that  It  does  not  show  that  prior  to 
the  commencement  of  this  suit  plaintiff  of- 
fered to  return  the  property  received  by  her. 
In  a  suit  in  equity  to  rescind  a  contract  void- 
able for  fraud,  It  Is  not  necessary  for  plain- 
tiff to  return  or  offer  to  return  before  suit 
the  consideration  received;  but  it  Is  enough 
if  the  plaintiff  alleges  a  willingness  and  abil- 
ity to  place  the  defendant  In  statn  quo,  and 
the  court  can  protect  the  rights  of  defendant 
by  decreeing  a  restoration  in  consideration  of 
the  rescission.  This  the  trial  court  did  in  the 
case  at  bar.  Crossen  v.  Murphy,  31'  Or.  114. 
49  Pac.  858;  Hoyt  v.  Jaquea,  129  Mass.  286. 
In  the  former  case,  at  page  122  of  81  Or.,  at 
page  860  of  49  Pac..  of  the  opinion.  Mr.  Chief 
Justice  Moore  said:  "The  maxim  that  'he 
who  seeks  equity  must  do  equity*  Is  evidently 
not  violated  by  the  failure  of  the  plaintiff.  In 
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a  salt  to  rescind  a  contract  for  fratid,  to  al- 
lege a  restoration  of,  or  an  offer  to  retnm, 
the  consideration,  or  a  wlllingnesa  even  to  do 
so,  for  by  his  application  to  the  court  for 
eQuitable  redress  he  concedes  that  before  It 
will  be  awarded  he  must  do  equity,  which 
will  compel  him  to  account  for  everything  of 
value  he  may  have  received,  thereby  tadtly 
Inviting  the  court  to  protect  the  rights  of  the 
defendant  by  decreeing  a  restoration  In  con- 
sideration of  the  rescission." 

The  plaintiff  has  In  no  way  ratified  the 
contract  involved.  She  acted  promptly  in 
bringing  this  suit  to  accomplish  a  resdssloo. 

The  decree  of  the  lower  court  was  rl^t, 
and  It  is  affirmed. 


HABERLT  T.  TREADGOLD  et  aL 
(Supreme  Court  of  Oregon.   Nov.  20,  1918.) 
X  Advebse  PoBSBsaioN  (|63»)— What  Ooh- 

WITUTKS— COWTRAOT  OF  PTjaCHASE. 

FosaeBsion  under  a  pretended  contract  of 
parchase  la  not  adverse. 

[Ed.  Note.—For  other  cases,  see  Adverse 
FoBsesBion,  Cent  Dig.  {{  333-367;  Dec.  Dig. 
8  63.*] 

2.  DEDICATIOn  d  63*)— Pbombett  DaOIOATED 
— SaU. 

Property  dedlated  to  the  public  for  a 
street  may  be  vacated  bat  cannot  be  sold  by 
the  board  of  trustees  and  recorder  of  tiie  town 
to  which  it  has  been  dedicated. 

[Ed.  Note.— For  other  eases,  see  Deffleatlon, 
Dec  Dig.  {  53.'] 

3.  DSBCBnT    AND    DlSTBIBUTION  84*)  — 

Teansfebb  bt  Heibs—Authoeitt— Extent. 
Where  title  to  land  in  controversy  was  in 
certaiQ  heirs,  some  of  whom  were  minors,  au- 
thcrity  given  by  the  oldest  heir  alone,  who  was 
of  age,  to  ao  agent  to  sell  the  property  could 
affect  only  his  own  Interest  and  did  not  bind 
the  other  heirs. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  K  309,  322-325;  Dec 
Dig.  f  84.*] 

4.  EXKCUT0B8  AKD  ADMINISTBATOES  (|  180*)— 

Real    Fbopebtt  —  Possession  —  Right 

AGAINST  Tenant  bt  Cttkiest. 

An  administrator  of  tbe  estate  of  a  wife 
was  not  entitled  to  possession  of  real  property 
in  which  the  surviving  husband  bad  a  curtesy 
interest  nntil  his  right  of  possession  had  been 
determined  In  a  proceeffing  to  which  he  wai 
a  party. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  S3e,  537-MO; 
Dec  Dig.  I  130.*] 

Department  2.  Appeal  from  Circuit  Court, 
Coos  County;  J.  S.  Coke,  Judge. 

Action  by  Adolph  Baberly  against  G.  T. 
Treadgold,  administrator  of  the  estate  of 
Emma  N.  Jones,  deceased,  and  othera  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed  and  dismissed. 

Geo.  P.  Toping,  of  BandoQ,  for  appellant 
G.  T.  Tmd|^>ld,  of  Bandon,  fbr  respondoits. 

BAKIN,  J.  [1]  Hie  complaint  indicates 
that  tbe  plaintiff  la  relying  on  a  title  to  the 
property  by  adrem  poasesslon;  but,  as  his 


possession  Is  under  a  pretended  contract  of 
purchase,  it  is  not  adverse.  He  has  also  giv- 
en evidence  that,  In  platting  into  town  lots 
tbe  ground  on  which  the  lots  are  situated, 
the  instrument  of  dedication  attached  to  tbe 
plat  declares :  "And  we  do  dedicate  the  said 
land  BO  platted  to  the  pubUc"— evidently  a 
gross  error;  tut  plaintiff  has  had  tbe  presi- 
dent of  tbe  board  of  trustees  and  the  recorder 
of  the  town  execute  to  him  a  bargain  and 
sale  deed  to  the  lots,  as  authorized  by  ordi- 
nance, althougb  this  la  beyond  their  author- 
ity. 

[2]  Property  dedicated  to  the  public  la  not 
subject  to  sale  and  transfer  at  the  whim  of 
the  board.  A  street  may  be  vacated  under 
certain  circumstances  but  not  sold  by  the 
dty;  and  there  is  nothing  in  the  record  to 
show  that  the  deed  attempted  to  be  author- 
ized by  the  city  was  within  its  power  or  au- 
thority or  by  what  authority  they  conveyed 
It  to  plaintiff  and  not  to  the  owner.  So  far 
as  shown  here  the  deed  is  void.  Evidently 
It  was  an  attempt  by  a  short  method  to  dr- 
camvent  tbe  owner.  If  the  dedication  In  the 
plat  was  an  error,  as  stated  In  the  deed,  it 
should  have  been  vacated  either  by  a  court 
proceeding  for  that  purpose  or  by  the  board 
under  authorized  proceedings,  and  thus  the 
property  would  revert  to  the  true  owner. 
Plaintiff  has  shown  no  title  to  the  lots  claim- 
ed, but  by  the  reply  attempted  to  state  facts 
oitltling  him  to  a  decree  of  specific  perform- 
ance of  a  contract  of  sale,  made  with  Bar- 
row, claiming  to  be  the  agent  of  the  McLean 
htirs,  three  of  whom  are  minors. 

[S]  Authority  was  given  to  the  agent  by 
the  oldest  heir  alone,  who  was  of  age,  but 
such  authorization  could  affect  only  his  own 
Interest  and  would  not  bind  the  other  heirs. 
It  further  appears  that  the  legal  title  to  tbe 
property  was  in  Emma  N.  Jones  at  tbe  time 
of  her  death  in  1894,  and  It  la  alleged  that 
the  McLean  heirs  referred  to  are  also  Mrs. 
Jones'  heirs.  It  also  appears  by  the  evidence 
that  G.  W.  Jones  was  the  husband  of  Mrs. 
Jones  at  tbe  time  of  her  death;  that  be  is 
still  alive  and  has  a  curtesy  estate  In^  the 
property;  and  that  Mrs.  Jones  left  one  or 
two  sisters  surviving  her,  who  were  also  her 
heirs.  There  Is  In  the  record  no  showing  as 
to  who  are  the  heirs  of  BItbl  Jones,  nor  is 
any  Issue  tendosd  in  r^rd  thereto;  bnt  it 
Is  assumed  that  the  McLean  heirs  are  the 
only  heirs  without  even  showing  who  they 
are.  Neither  does  the  record  show  any  con- 
nection of  6.  W.  Jonesi  Grace  McLean,  Alex 
McLean,  or  Frank  McLean  with  the  anhject 
of  the  UtigaUon  or  liablU^  in  this  salt,  or 
that  tbe  plaintiff  1b  entitled  to  any  relief 
against  them  even  upon  the  allegations  of 
the  reply.  The  same  Is  true  aa  to  Margaret 
Hanley  and  Annie  Woodward,  whose  Interest 
In  tbe  property  la  not  made  to  appear. 
Therefore,  without  deciding  whether  the  new 
matter  in  the  reply  is  a  departure,  plaintiff 
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is  oititled  to  no  r^ef  under  tt,  and  the  suit 

sbonld  be  dismissed. 

[4]  Tbe  decree  of  the  circuit  court  adjud^- 
lag  tbat  Treadgold,  as  administrator  of  the 
estate  of  Emma  N.  Jones,  Is  ^titled  to  pos- 
session of  the  property  Is  erroneous  as 
against  the  tenant  by  the  curtesy.  The  right 
to  the  possession  a^nst  him  cannot  be  ad- 
judicated until  he  has  had  his  day  In  court 
npon  an  issae  tendered  by  the  administrator 
against  him.  Qntere,  whether  the  estate  of 
the  toiant  by  the  curtesy  Is  subject  to  the 
debts  of  the  wife  and  therefore  subject  to 
ponesslon  by  the  representatiTe  of  the  es- 
tate. See  note  to  12  Cyc  1018 ;  note  to  24 
Ann.  Gas.  075;  Johnson  t.  Savage,  GO  Or. 
294,  01  Pac  1082;  Runyan  t.  Wlnstock,  66 
Or.  202,  104  Paa  417,  106  Pac.  895.  This  Is 
a  qaestlon  not  raised  in  the  lower  court  and 
therefore  not  before  as  for  dedslon. 

The  decree  is  reversed,  and  the  suit  Is  dls- 
mlBsed. 

HcBBIOB,  G.  J.,  and  BEAN  and  Mo- 
NAST,  JJ.,  concur. 


SmXlYAN  et  aL  T.  KING. 
(Sn^eme  Court  of  Or^on.  Nov.  20,  1918.) 
Jmht  AnvwmjBES  (I  5*)— SffpruwiNT  be- 
tween pABTNEES—FiMDiKas— Evidence. 
Eridence  held  to  require  a  finding  that  de- 
cedent and  defendant  had  settled  their  joint  ad- 
ventare  in  tbe  purchase  of  certain  real  property, 
iDd  that  in  such  settlement  It  was  agreed  tiiat 
drfendant  ihonld  retain  the  property  in  oontro- 

[E^d.  Note. — For  other  cases,  see  Joint  Adven- 
tBMB,  Cent  Dig.  (  7 ;  Dec.  Dig.  g  5.*] 

Department  1.  Appeal  from  Circuit  Court, 
Unn  County;  William  Galloway,  Judge. 

Action  by  Maggie  S.  Sullivan  and  Gome- 
Uiu  H.  Sullivan  by  his  guardian  ad  litem, 
and  Maggie  S.  Sullivan,  administratrix  of 
the  estate  of  Cornelius  Sullivan,  deceased, 
against  Griff  King.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Beversed  and  Judg- 
iBent  eatexeH  for  defendant 

TbSa  U  a  salt  tty  tbe  widow  of  Comelins 
Sullivan  In  her  Indlvldaal  capacity,  tn  her 
i^vresentatlve  capacity  as  administratrix  of 
her  tansband'B  estate,  and  as  guardian  of 
her  DdDor  son,  GomeUiis  H.  Sullivan,  whom 
she  Joined  as  plaintiff,  against  Griff  King,  to 
compel  a  conveyance  from  the  defendant  to 
her  son  and  hereof  of  cwtain  real  property 
which  she  says  was  purchased  by  her  hus- 
band during  his  lifetime,  taking  the  title  in 
the  name  of  the  defendant.  She  also  prays 
that  the  defendant  be  required  to  account  for 
»nd  pay  to  her  the  rents  and  profits  of  the 
lands  aecming  since  her  husband's  death. 
I^veralng  all  the  allegations  of  the  com- 
plaint except  as  otlierwlse  stated,  tbe  de- 
fendant says  of  four  tracts  mentioned  in  the 
oomplalnt  that  lie  and  the  decedent  were 
partners  In  the  ownoBhip  of  those  lands,  and 


that  on  April  15,  1906,  the  two  partners  had 
an  accounting  and  settlement  of  the  affairs 
of  the  partnership,  the  result  of  which  was 
that  it  was  agreed  that  defendant  should 
retain  as  entirely  his  own  the  title  of  all 
the  property;  the  same  beiug  then  in  Us 
name.  This  in  turn  was  traversed  by  the 
reply.  From  a  decree  in  some  measure  In 
favor  of  plaintiff,  the  defendant  appeals. 

H.  H.  Hewitt,  of  Albany  (Hewitt  ft  Sox 
and  li.  Ij.  Swan,  all  of  Albany,  on  tbe  brief), 
for  appellant  J.  K.  Weatherford,  of  Alba- 
ny (Weatlierford  ft  Weatherford  and  L.  M. 
Curl,  all  of  Albany,  on  tbe  brl^,  for  re- 
spondents. 

BITRNETT,  J.  (after  stating  the  facts  as 
above).  At  the  trial  the  plaintiff,  Maggie  S. 
SulllTOn,  testified  to  some  statemrats  made 
to  ber  by  ber  bnsband  while  be  lived,  In  the 
absence  of  tbe  defendant  It  was  urged  In 
the  argument  that  tbe  administratrix  was 
not  a  proper  party  to  Uils  scdt  and  tbat  tbe 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit  In  her  tftvor  against 
tbe  defendant  snd  bence  that  she  did  not 
come  within  the  proviso  atiacbed  to  section 
73%  In  a  Ia,  which  reads  thus:  "Provided, 
that  when  a  party  to  an  acOon,  snlt^  or.pro- 
ceedli^  by  or  against  an  ezecntor  or  admin- 
istrator appears  as  a  witness  In  bis  own  he- 
halt  or  offers  evidence  at  statements  made 
by  deceased  agalmt  the  Interest  of  tbe  de- 
ceased,  statements  of  the  deceased  concern- 
ing the  same  subject-matter  in  his  own  fa- 
vor may  also  be  proren.**  We  do  not  deem 
it  necessary  to  decide  this  question,  in  view 
of  Gie  testimony  given  at  tbe  trial  and  re- 
ported In  the  record. 

It  was  Abown  tbat  tbe  decedent  was  In 
the  baUt  of  Investing  in  real  estate  and  tak- 
ing title  In  tbe  name  of  other  persons,  tbe 
reason  assigned  b^ng  that  he  was  snperln- 
tsendent  of  a  railroad,  and  he  thought  ob- 
jection might  be  made  by  Ibe  effloers  of  tbe 
company  If  be  specnlated  In  realty  along 
tbe  line  of  the  road.  As  to  tbe  proinriety  of 
admlttli^  testimony  ot  such  transactions  be- 
tween tbe  decedent  and  parties  other  than 
the  defendant  we  make  no  intimation.  The 
defendant  adndts  that  in  some  cases  be  took 
title  for  tbe  decedent  Investing  no  money  of 
his  own.  He  avows  tbls,  but  says  that  in 
other  Instances  they  invested  equal  amounts 
of  money,  and  were,  in  fact  partners  in 
property  of  the  latter  class,  although  the 
title  stood  in  the  name  of  the  defendant 
The  plaintiff,  administratrix,  testified  at  the 
trial,  and  when  asked  what  her  husband  said 
as  to  the  ownership  of  the  property,  she  an- 
swo^d:  "He  said  that  he  had  Grlfl  King 
work  for  him;  that  he  could  do  things  that 
be  could  not  get  anybody  else  to  do,  and  In 
some  instances  he  would  give  him  a  half  in- 
terest" Again,  she  says:  "We  were  talkli^ 
at  moving  out  of  the  bonse  we  were  living 
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In.  My  hnaband  wmnted  to  more  to  titie 
BDsworttk  street  hotue^  and  I  txM  blm  that 
I  would  not  more  there  as  long  as  Grill  King 
bad  an  Interest  In  It"  She  was  also  asked 
this  question:  Ton  imy  state  what  U  any- 
thing, Mr.  Snlllvan  said  to  you  In  reference 
to  Mr.  King  having  some  of  his  properly  in 
his  name."  She .  answered:  "Mr.  SnlUran 
aald  that  he  was  going  to  quit  the  railroad 
business  very  soon  before  his  death..  We 
talked  o£  It  on  Decoration  Day;  tbat  he 
wonid  take  all  of  his  property  ont  of  Grlfl 
Sing's  name."  It  is  conceded,  then,  concern- 
ing the  only  tracts  InvolTed  In  Qie  testimony, 
that  at  one  time  the  decedent  had  an  Interest 
In  the  property,  the  tiUe  of  the  whole  of 
which  was  In  the  name  of  the  defendant 
The  testimony  shows  by  a  great  preponder- 
ance that  each  owned  an  undivided  half  of 
tiie  property.  The  defendant  tesUfled  to  the 
same.  The  transactions  at  the  time  of  taking 
the  title  showed  that  each  paid  one-half  of 
the  money,  and  the  statement  of  the  admin- 
istratrix about  what  her  husband  said  con- 
cerning the  defendant  sometimes  owning  a 
half  Interest  confirms  this  theory. 

The  case  turns  upon  the  alleged  settle- 
ment of  the  partnership  affairs  concerning 
these  tracts.  The  defendant  testified  tbat 
he  had  loaned  the  decedent  three  Items  of 
cash,  as  follows:  December  IS,  1901,  $300, 
April  10,  1902.  9800,  and  October  21,  1906, 
$200.  He  Is  corroborated  by  two  witnesses 
as  to  the  $800  Item.  The  witness  Horton 
was  visiting  at  the  store  of  the  defendant  at 
Kingston  when  the  decedent  came  In  and 
asked  for  the  loan  of  money.  The  defendant 
according  to  this  witness,  produced  quite  a 
sum  in  bank  notes  and  currency  and  deliver- 
ed It  to  the  decedent  The  witness  said  to 
them  that  he  would  not  part  with  so  much 
money  without  taking  security,  but  the  de- 
cedent said  It  was  all  right;  that  he  and  the 
defendant  were  partners.  In  a  day  or  two 
thereafter,  they  purchased  one  of  the  tracts 
Involved,  and  In  the  presence  of  disinterest- 
ed witnesses  the  decedent  paid  $S00  In  cur- 
rency as  his  part  of  the  purchase  price,  and 
the  defendant  paid  his  share  separately. 
The  item  of  $200  la  verified  by  the  defend- 
ant's check,  drawn  In  favor  of  and  indorsed 
by  the  decedent  These  constituted  the 
charges  against  the  decedent,  and  In  the  set- 
tlement he  Is  credited  with  his  half  of  the 
tracts  Involved,  and  one-half  of  two  notes 
held  by  the  concern,  amounting  in  all  to  $1,- 
300,  balancing  the  cash  items  alluded  to. 
That  such  a  settlement  was  had  is  corrobo- 
rated by  the  testimony  of  a  clerk  in  a  drug 
store  where  the  settlement  took  place.  He 
deposea  that  the  defendant  and  the  decedent 
came  Into  his  store  and  aald  that  they  had 
some  business  togeUier,  and  went  to  them- 
selves and  were  engaged  some  time  in  con- 
sultation. There  is  no  testimony  to  contra- 
dict the  defendant  about  this  settlement  In 


fact  the  plaintiff  relates  a  conversation  had 
with  her  husband  two  days  before  his  death, 
ttins:  "Mr.  SnUlvan  told  me  that  he  was 
about  to  roit  the  building  that  w«  were  liv- 
ing in  <ni  the  comer  of  Second  and  Lyon  to 
Pete  Anderson— that  is,  If  the  town  went 
wet  he  was  goli^  to  take  it  for  a  saloon — 
and  he  wanted  to  know  If  I  had  made  up 
my  mind  which  house  I  would  move  to.  I 
said,  fNo,  not  uidess  yoa  had  that  setOenMot 
that  yoo  was  g^ng  to  have  with  Orlfl  Kinv 
about  two  or  three  weeks  ago  when  he  was 
at  oar  house,*  and  he  says,  *we  fixed  iV  ud 
I  wouldn't  agree  to  more  into  either  <a  those 
houses  there  until  it  was  all  settled."  This 
supports  the  defendant  on  the  point  that 
the  business  was  settled  and  settled  as  he 
says,  for  unless  ttiat  were  ao^  some  convey- 
ance  from  the  defendant  for  the  proper^  in- 
volved would  probably  have  hem  taken,  ^- 
ther  to  the  decedent  or  to  some  one  for  him. 
Nothing  of  the  kind  appears  In  the  record, 
however,  respecting  the  four  tracts  involved. 
The  dear  wcdght  of  the  testimony  on  the  dis- 
puted qo^stiim  of  fitct  Is  with  the  defendant 
It  Is  to  be  regretted  that  men  make  such 
scant  memorials  of  their  transactions  when 
It  Is  possible  to  do  business  In  a  way  that 
would  leave  no  room  for  dispute;  but  in 
the  absence  of  such  evidence,  we  must  deter- 
mine the  matter  according  to  the  weight  of 
such  testimony  as  wo  have.  The  result  is 
that  the  issue  must  be  decided  in  favor  of 
the  defendant  on  the  testimony  adduced. 
The  decree  of  the  circuit  court  Is  reversed, 
and  one  entered  here  according  to  the  prayer 
of  the  def^danf 8  answer. 

McBRIDB.  O.  J.,  and  MOOBB  and  BAM- 
SET,  JJ„  concur. 


ORBENWOOD  v.  EASTERN  OREGON 
LIGHT  A  POWER  CO. 

(Snpreme  Court  of  Oregon.    Nov.  20,  1913.) 

1.  ELECTBiorrr  (|  19*)— Injitbikb— Cohtbibu- 

TOBT  NeOUOBNOI— JUBT  QUESTION. 

In  au  action  for  personu  injuries  caused 
by  contact  of  the  top  of  plaintiff's  hay  derrick 
with  electric  wires  stniDK  by  defendant  over 
a  highway,  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  attemptiug  to  drive  un- 
der the  wires  held  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  1 11;  Dec  Dig.  |  19.*] 

2.  NBOUOEnCE  (B  136*)— CONTBIBUTOBT  NbO- 
UQENCB-^UBT  QUESTION. 

Contributory  negligeniw  is  a  (juestion  of 
law  only  where  the  facts  are  nnduputed.  or 
where  only  one  inference  can  be  drawn  from 
the  evidence,  but  Is  a  question  for  ttie  jury  if 
the  evideuce  conflicts,  or  if  it  is  undisputed,  bat 
different  inferences  may  be  drawn  therefrom. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  Si  277-^;  Dec  Dig.  f  lM«] 

3.  EUOTBIOITT     (I     19*)— InJUBIES  — JUBT 
QUBSTIOn— NBaUOENO. 

In  an  action  for  personal  Injuries  by  be- 
ing shocked  by  a  hay  derrick  which  plaintiff 
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was  drijing  coming  in  contact  with  electric 
vires  Strang  b7  defendant  over  a  highway, 
whether  defendant  was  guilty  of  negligence  in 
allowing  its  wires  to  be  maintained  as  low  as 
they  were  held  a  jury  qnestion. 

[Ed.  Note.— For  other  cases,  see  Blectridty, 
Cent  Dig.  I  11 ;  Dec  Dig.  {  19.*] 

i  EucTKicm  (f  14^— Cass  RiQnmo. 

Wliere  derricks  stmilar  to  that  one  which 
plaintiff  was  driving  when  it  came  in  contact 
with  defendant's  electric  wires  -strung  over  the 
hisbwey  were  common  In  the  county,  it  was  de- 
fendant's du^  to  use  care  commensurate  with 
the  bixhly  dangerous  character  of  its  bn^ness, 
to  mamtain  its  wires  at  highway  crossings  so 
as  to  minimize  the  danger  to  persona  lawfully 
asing  the  highway. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  7;  Dec.  Dig.  f  14.*] 

Id  Banc.  Appeal  from  Circuit  Court,  Union 
County;  J.  W.  Knowles,  Judge. 

Action  by  R.  P.  Greenwood  against  the 
Eastern  Oregon  Light  &  Power  Company. 
From  a  Judgment  for  plalntifl,  defendant  ap- 
peals. Affirmed. 

This  la  an  action  to  recover  damages  for 
personal  taijuiiea.  The  material  parts  of  the 
couqilaiiit  are  snbetantlally  aa  follows:  "That 
prloi  to  the  commeiioenient  of  this  action, 
and  long  vtim  to  the  haiq;>aiing  of  the  acts 
and  omlsaloiis  of  .negligence  by  defendant 
hereinafter  alleged,  defmdant  obtained  from 
the  oonnty  court  of  Union  county,  state  of 
Oregon,  license,  permission,  and  authority 
to  use  and  occult  the  public  Ughvays  of 
said  county  for  the  purpose  of  setting,  string- 
ing, piairiffg;  and  wnaintn^tiiTij  poles,  upon 
wUch  to  stretch,  string,  attach  to,  and  ex- 
tend and  w^aintaiw  wires  for  the  purpose  of 
traomaimwg  electricity  firom  point  to  point 
in  said  county,  over,  through,  and  by  means 
of  said  wlras  so  to  be  strung,  stretched,  ex- 
tmded,  attadied  to,  and  maintained  upon 
snch  poles.  •  •  •  That  by  the  teanoa  of 
iMid  franddse,  permission,  and  authori^ 
granted  1^  said  county  to  defendant,  it  was 
provided  tiie  defendant,  at  all  points  and 
places  upon  such  public  highways  and  roads 
of  said  county,  wh«e  the  defuidant  diould 
extend  its  wires  for  transmitting  electricity 
u  aforesaid,  over  and  across  said  highway 
or  public  road  at  any  road  crossing  or  junc- 
tion of  any  two  roads  or  otherwise  that 
ttld  wires  should  be  extended,  stmng,  stretch- 
ed and  maintained  not  lower  than  thirty-five 
(35)  feet  above  the  surface  of  the  road  and 
highway  at  such  crossing  and  jimctlon  and 
at  sQch  a  height  and  in  snch  a  manner  as 
sot  to  interfere  irith  traffic  and  travel  upon 
nich  public  highway  and  road  at  and  upon 
Mich  crossing  and  Junction;  and  that  the 
poles  upon  which  such  wires  should  be  so 
■tzetched,  strung,  and  maintained  over, 
above,  and  across  suph  crossing  and  Junction 
of  sDcb  highway  and  road,  should  not  be 
more  than  one  hundred  (100)  feet  apart  and 
flistant  from  each  other.  •  •  •  That  on 
the  17th  day  of  June,  1912,  the  defendant 
iKgUgently,  carelessly,  and  wrongfully  set. 


erectecf,  had  and  maintained,  as  a  part  of 
its  line  of  transmission,  two  poles,  one  on 
either  side  of  the  public  highway  and  cross- 
ing, and  at  a  Juncdon  of  two  public  highways 
and  roads,  by  then  and  thore  having,  setting, 
and  maintaining  said  poles  at  a  greater  dis- 
tance than  one  hundred  (100)  feet  apart  and 
from  each  other,  and  at  a  distance  of  about 
one  hundred  and  forty-nine  (149)  feet  apart ; 
and  that  said  poles  were  so  negligently  set, 
erected,  had,  and  maintained  by  defendant, 
at  a  point  on  Its  line  of  transmission,  at  and 
near  the  northwest  comer  of  the  northwest 
quarter  (N.  W.  %)  of  section  thirteen  (13),  In 
township  three  ^)  south,  of  range  thlrty- 
e^ht  (38)  E.  W.  M.,  and  about  four  (4)  miles 
east  of  the  city  of  La  Grande,  In  said  Union 
county,  Or.  •  •  •  That  on  the  said  17th 
day  of  June.  1912,  the  defendant  negligently, 
carelessly  and  wrongfully  stretched,  strung, 
extended,  and  maintained  upon  said  poles  so 
negligently,  carelessly,  and  vrrongfuUy  set, 
erected,  and  maintained,  its  wire  and  wires 
over,  above,  and  across  the  said  highway  and 
public  road  at  said  Junction  and  crossing 
thereof,  without  other  support,  at  a  distance 
many  feet'  lower  than  thirty-five  (36)  feet 
above  the  surface  of  the  said  public  highway 
and  crossing  at  said  Junction,  and  at  a  dis- 
tance and  in  a  mhnner  to  greatly  interfere 
with  and  endanger  the  property  and  lives  of 
persons  and  the  general  public  engaged  In 
traffic,  or  traveling  or  working  at,  in,  upon, 
about,  and  near  the  said  public  highways 
and  road,  at  said  crossing  and  Junction 
thereol  That  said  defendant  then  and  there 
so  ne^gently,  carelessly,  and  wrongfoUy 
stretched,  strung,  and  maintained  said  wire 
and  wires  at  a  distance  of  about  thirty  (SQ) 
feet  from  and  above  the  surface  of  the  said 
public  hl^iways  and  road  at  said  crossing 
and  Junction  thereot  •  •  •  That  on  the 
said  17th  day  of  June,  U12,  the  defendant 
wholly,  negligently,  carries^,  and  wrong- 
fully l^led,  neglected,  and  omitted  to  fully, 
completdy,  or  at  all  Insulate  said  wire  and 
wires  at  or  near  said  point  and  points,  or 
at  any  point  between  said  two  poles,  and 
when  and  wliUe  said  poles  were  then  and 
there  so  negligently,  carelessly,  and  wrong- 
fully set;  hod,  erected,  and  maintained,  and 
when  and  while  said  wire  and  wires  were 
then  and  there  so  negligently,  carelessly,  and 
wrongfully  stretched,  strung,  extended,  and 
maintained  on  said  poles,  and  when  and 
while  said  wires,  by  the  said  negligent,  care- 
less, and  wrongful  acts  and  omissions  of 
defendant,  were  wholly  nnlnsulated,  the  said 
defendant  negligently,  carelessly,  and  wrong- 
fully charged,  maintained,  and  carried  over, 
through,  and  upon  said  wire  and  wires,  a 
high,  deadly,  and  dangerous  current  and  volt- 
age of  electricity,  In  transmitting  the  same 
from  point  to  point  in  said  count}'.  •  •  • 
That  on  the  said  17th  day  of  June,  1912,  and 
when  and  while  said  poles  of  defendant  were 
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so  carelessly,  n^Ugently,  and  wrongfully  set, 
bad,  erected,  and  maintained,  and  when  and 
wbile  said  wire  and  wires  were  then  and 
there  so  negligently,  carelessly,  and  wrong- 
fully stretched,  strung,  extended,  and  main- 
tained thereon,  and  when  and  while  said 
wire  and  wires  were  then  and  there,  by  the 
said  negligent,  careless,  and  wrongful  acts 
and  omissions  of  defendant,  were  without 
full,  complete,  or  any  insulation  at  all,  and 
when  and  while  said  wire  and  wires  were 
so  negligently,  carelessly,  and  wrongfully 
charged  with,  maintaining  and  carrying  a 
nigh,  deadly,  and  dangerous  current  and  Tolt- 
age  of  electricity,  and  without  any  warning 
or  knowledge  of  the  said  negligent,  careless, 
and  wrongful  acts  and  omissions  of  defend- 
ant, the  plaintiff  went  and  was  lawfully  upon 
said  highways  and  road  at  said  crossing  and 
Junction  thereof,  conducting  over,  across,  and 
upon  said  public  highways  and  road  a  hay 
derrlcli,  said  hay  derrick,  at  the  tilghest 
point  thereof,  being  many  feet  lower  than 
thlrty-flve  (35)  feet  from  and  above  the  sur- 
face of  said  liighways  and  road,  and  under 
said  wire  and  wires  of  defendant,  so  negli- 
gently, carelessly,  and  wrongfully  stretch- 
ed, strm^,  extended,  and  maintained  over, 
across,  and  above  said  highways  and  road  at 
said  crossing  and  Junction  thereol  And 
that  the  highest  p(dnt  of  said  bay  derrick, 
from  and  abore  tlie  rarfftce  ot  said  tal^waya 
and  road  at,  upon,  and  under  said  wire  and 
wires,  at  said  crossing  and  Junction  of  said 
hls^ways  and  road,  was  about  thirty  (30) 
feet;  and  that  said  hay  derrick  was  of  tbe 
kind  and  height  in  common  use  in  the  nel^- 
borbood  and  vldnlty  of  said  crossing  and 
Junction  of  said  lilghwoys  and  road.  •  •  • 
Tbat  when  and  while  plaintiff  was  so  travel- 
ing and  condnctlng  said  bay  derrick  upon, 
over,  and  across  said  public  highways  and 
road  at  said  <msslng  and  Junction  thereof, 
the  extreme  top  of  said  bay  derrick  came 
in  contact' with  and  touched  the  said  wire 
and  wires  of  defendant,  when,  by  reason  of 
the  said  negligent,  careless,  and  wrongful 
acts  and  omissions  of  defendant,  and  by  rea- 
son of  each  of  them,  a  heavy,  deadly,  and 
dangerous  current  and  voltage  of  electricity 
was  diverted  from  said  wire  and  wires  to,  in, 
upon,  and  through  the  bead,  body,  and  limbs 
of  plaintiff,  thereby  giving  blm  a  great  and 
painful  shock,  knocking  him  down  with  great, 
sudden,  and  painful  violence,  rendering  bim 
unconscious  for  a  long  time,  thereby  causing 
the  team  of  plaintiff  to  become  greatly  fright- 
ened and  to  run  away,  and  drag  said  hay 
derrick  over  the  prostrate  body  of  plaintiff, 
thereby  inflicting  upon  blm  great  and  pain- 
ful injuries,  wounds,  and  bruises  In  and  upon 
bis  head,  face,  body,  and  limbs."  Then  follow 
allegations  as  to  the  extent  of  the  Injuries 
suffered  by  plaintiff. 

Defendant  answered  admitting  its  corpo- 
rate existence  and  the  motive  of  its  business, 
admitted  tbe  allegations  in  paragraph  2  of 


the  complaint,  and  denied  all  the  other  al- 
legations of  the  complaint,  except  as  affirma- 
itlvely  stated  in  the  answer.  For  a  further 
answer  defendant  alleged:  That  the  trans- 
mission line  complained  of  was  constructed 
in  1904  by  the  Grande  Sonde  Electric  Com- 
pany under  and  by  authority  of  the  county 
court  of  Union  county,  and  was  afterwards 
operated  and  maintained  by  them  until  pur- 
chased by  defendant  "That  on  the  ITth 
day  of  June,  1912,  and  at  all  times  prior 
thereto,  the  plaintiff  had  full  knowledge  of 
said  transmission  line  and  knew  that  It  cross- 
ed the  road  at  the  point  where  the  plaintiff 
alleges  that  be  was  injured,  and  plaintiff 
knew  that  the  wires  of  said  transmission 
line  were  charged  with  electric  energy  and 
tbat.  If  said  wires  were  brought  into  contact 
with  tbe  derrick  which  the  plaintiff  was  then 
hauling  and  transporting  along  the  said  road, 
great  danger  to  plaintiff  would  necessarily 
result  with  such  contact  between  said  trans- 
mlBSlon  wires  and  said  derrick.  •  •  • 
Tbat  at  said  time  the  said  derrick  so  being 
hauled  and  transported  along  the  said  road 
by  plaintiff  as  aforesaid  was  belntf  so  hauled 
and  transported  by  plaintiff  in  broad  day- 
light and  with  the  derrick  pole  and  attacb- 
ments  extending  straight  up  a  distance  of 
about  41  feet  above  the  ground,  and  was  be- 
ing 80  bauled  and  transported  without  low- 
ering the  said  derrick  pole  so  as  to  permit 
it  to  pass  onder  said  wires  without  condng  In- 
to contact  therewith.  •  *  •  Tbat  tbe  plain- 
tifl  knew,  <«'  by  the  exercise  of  due  caution 
oonld  bare  known,  the  hel^t  ot  the  derriiA 
pole  and  the  stance  above  tbe  ^ound  of 
the  top  of  said  pole,  and  knew,  or  by  tbe 
exercise  of  due  care  could  have  known,  that 
the  said  derrliik  pole  In  the  position  in  wblch 
tbe  same  was  at  said  time  being  hauled  and 
transported  along  the  road  conld  not  pass 
under  the  said  wires  of  said  transmission 
line.  •  •  •  That  at  said  time  the  plain- 
tiff wltb  fall  knowledge  of  all  ot  said  mat* 
ters  and  things  above  set  forth,  and  without 
lowering  said  derrick  pole  or  In  any  way  at- 
tempting to  prevent  the  said  derrick  pole 
and  ito  attachments  from  coming  into  col- 
llslcm  and  contact  with  the  said  wires  of 
said  transmission  line,  and  without  the  exer- 
cise of  due  caution  and  care  upon  his  part, 
carelessly,  negligently,  and  recklessly  drove 
and  hauled  the  said  derrick  along  the  said 
road  at  the  place  where  the  said  transmis- 
sion line  crossed  said  road  and  brought  said 
derrick  pole,  so  extended  atwve  the  road  as 
aforesaid,  into  contact  and  collision  with 
said  transmission  wires  so  charged  with  elec- 
tric energy  as  aforesaid;  and,  if  any  dam- 
age or  injury  resulted  to  plaintiff  from  said 
derrick  pole  coming  into  contact  with  said 
wires  or  otherwise,  such  damage  and  injury 
resulted  wholly  from  the  carelessness  and 
negligence  of  the  plaintiff  as  aforesaid  and 
not  by  or  tbrough  any  f&ult  or  negligence 
of  this  defendant  whatsoevow** 
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The  reply  denied  the  new  matter  in  the 
answer.  Plaintiff  Introduced  a  tranchlse 
granted  to  d^endant  In  Hay,  1912,  granting 
it  permlaalon  to  ereet  and  maintain  electric 
llaea  along  tbe  public  hii^waya  of  UdIihi 
coaaty,  conditioned,  among  other  things,  that 
at  any  point  where  there  waa  a  Junction  of 
roads  or  road  croesLng  the  poles  of  aaid  croes- 
ing  ibould  not  be  placed  more  than  100  feet 
apart,  and  not  lower  than  3G  feet  above  the 
sortace  of  the  road;  but  It  aiipeuad  that  ttie 
fmnehlse  tot  Oi»  line  In  anestlon  was  gmnt- 
ed  to  the  Grande  Bonde  Electric  Oompany, 
tbe  predeoeaaor  In  Interest  of  tbe  defendant, 
and  that  the  line  was  actually  constructed 
by  that  conyniv  and  afterward  sold  to  de> 
f  endant,  who  contiUined  to  maintain  it  Plain- 
tiff then  cStfxeH  to  Introduce  the  franchise 
granted  to  the  Orande  Bonde  Electric  Com* 
pany,  which  offer  was  rejected,  and  there- 
after the  court  practically  instructed  the 
Jury  that  a  violation  ot  tbe  firanchlae  In  ques- 
tion could  not  be  a  ground  (tf  recovery.  Nu- 
merons  requests  of  both  parties  for  instruo- 
tlODs  were  presented  and  overruled,  which, 
htSjog  too  Tolnmlnoua  to  be  included  In  this 
statement,  are  Ivlefly  noticed  In  the  opinion. 
Tbe  plafattifl  had  a  verdict,  and  d^endant 
appeals. 

A.  A.  Smith,  of  Baker  (John  Tj.  Band  and 
Wm.  H.  Packwood,  Jr.,  both  of  Baker,  on  the 
brief),  for  appellant  F.  S.  Ivanhoe^  of  La 
(irande,  for  respondent 

HcBBIDB,  C  J.  (after  stating  the  facts 
as  above).  [1]  One  of  the  principal  points 
relied  upon  by  defendant  on  this  appeal  is 
tbe  contributory  negligence  of  the  plaintiff. 
Ihete  Is  evidence  tending  to  show  that  plain- 
tiff was  moving  his  hay  derrick,  which  had 
a  mast  or  pole  reaching  to  a  height  of  29 
feet  and  4  inches  above  the  surface  of  the 
road,  and  was  substantially  of  the  same  con- 
strnctton  and  h^ht  as  other  derricks  in 
common  use  In  Union  coun^;  that  he  had 
tncTioosly  driven  under  this  line  of  wires 
with  another  derrick,  which  he  supposed  was 
about  the  same  height,  but  which  was.  In 
hc^  somewhat  lower,  vrittaont  Injury,  and 
tbat  npon  the  day  of  the  injury  he  drove 
under  these  wires,  which  were  placed  so 
luw  tbat  the  top  of  the  derrl<A  came  in  con- 
tact with  a  live  uninsulated  wire  of  defend- 
ant's powffl  Une^  causing  him  to  receive  the 
sboek  which  occasioned  the  Injury.  I^alntifl 
!«T  the  wires,  and,  no  doubt,  knew  tlie  dan- 
sa  whixb  might  ensue  In  c&ae  the  pole  of 
bis  derrlfft  should  come  in  contact  with 
tbem;  but  it  was  for  tb»  Jury  to  say.  In 
ilev  of  all  Oie  evidence,  whether,  under  a3i 
tbe  dreumBtanceSk  &  reasonably  prudent  and 
careful  man  woifld  have  been  Justlfled  In  as- 
SDmlng  that  the  defendant  &ad  placed  its 
vires  at  audi  a  height  or  so  insulated  them 
^t  they  would  not  be  a  source  ct  danger. 

[2]  The  question  of  contributory  negli- 
seace  la  rarely  a  question  of  law  for  the 


court  but  usually  a  question  of  fact  for 
the  Jury.  It  Is  only  where  the  facts  are  un- 
disputed, and  only  one  inference  can  be 
drawn  from  tfiB  testimony,  that  the  question 
is  for  the  court  When  there  Is  a  eonSict 
of  evidence,  or  even  when  the  foots  are  nn- 
dlapute^  bnt  dUfoent  inferences  may  be 
drawn  tlierefrom,  It  la  a  qnestloD  of  fbct  for 
tbe  Jury.  Webb  t.  Helnt^  S2  Or.  444.  97 
Pac.  763 ;  Moder  t.  Coos  Bay  B.  Co.,  88  Or. 
331.  64  Pac  644;  Wolf  T.  City  By.  Oa,  4B 
Or.  446k  72  Paa  329;  78  Pac.  668;  hewiB 
r.  Bio  Orande  Western  By.  Co.  (Utah)  123 
Pac.  97;  Beynolds  t.  Im  Angeles  Gas  & 
Electric  Co.,  162  CaL  827,  122  Paa  962,  89 
L.  B.  A.  (N.  &)  896. 

[3]  Tbe  evidence  of  the  negligence  of  de- 
fendant in  allowing  its  wires  to  be  main- 
tained in  the  position  in  which  they  were  was 
sufficient  to  go  to  the  Jury.  Irrespective  of 
the  allegations  In  the  complaint  in  respect  to 
the  franchise  granted  by  the  county  court 
the  complaint  states  a  good  cause  of  action 
against  defendant  for  negligence.  The  in- 
structions given  by  the  court  practically  elim- 
inated the  franchise  from  the  case,  and  It 
was  given  to  the  Jury  as  a  common-law  ac- 
tion for  negligence. 

[4]  The  evidence  tends  to  show  tliat  der- 
ricks of  the  same  character  as  that  driven 
by  plaintiff  are  common  in  Union  county,  and 
It  was  the  duty  of  defendant  to  have  used 
care  commensurate  witit  the  extremely  dan- 
gerous character  of  the  force  it  was  engaged 
in  transmitting  in  maintaining  its  wires  at 
crossings  as  to  minimize  their  danger  to  dtl- 
sens  lawfully  using  the  public  roads.  The 
measure  of  care  required  of  defendant  is 
well  stated  in  Shank  v.  G.  D.  &  T.  F.  W.  P. 
Co.  (C.  C.  A.)  205  Fed.  833,  which  was  a  case 
arising,  as  did  the  one  at  bar,  from  a  hay 
derrick  baving  come  In  contact  with  an  elec- 
tric wire.  Judge  Morrow,  referring  to  the 
defendant  In  that  case,  said:  "It  was  clearly 
its  duty  to  have  used  every  reasonable  pre- 
caution to  raise  and  keep  Its  high  power 
transmission  vrires  sufficiently  high  above 
ground  for  the  safe  passage  of  such  struc- 
tures as  the  plaintiff  was  engaged  In  mov- 
ing at  the  time  and  place  he  was  injured. 
Such  structures  were  common  to  that  lo- 
cality. It  was  not  of  unusual  height  and  its 
passage  along  the  highway  over  the  bridge 
was  to  be  expected  at  any  time."  To  the 
same  effect  are  Perham  v.  Portland  Gen. 
Blec.  Co.,  83  Or.  461,  BS  Pac  14,  24,  40  11 
B.  A.  799,  73  Am.  St  Rep.  780;  Fitzgerald 
T.  Edison- Elea  i£tg.  Co.,  200  Fa.  540,  60  AtL 
161,  86  Am.  St  B^.  "^2;  Ermla  Gray.  70 
Hun,  462,  24  N.      Supp.  879. 

It  would  have  been  bnt  a  unall  Item  of 
npense  to  d^endant  to  have  placed  its  wires 
high  enough  abore  tlie  road  to  have  elimi- 
nated all  probability  of  danger  to  persons 
traveling  on  the  highway,  and.  If  It  neglected 
this  precaution  to  the  injury  ot  a  dtfiseai, 
the  courts  will  not  search  for  teclmlcal  rea- 
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sons  to  protect  It  from  the  conaequences  of 
Its  carelessness. 

We  have  carefully  examined  the  Inatrac- 
tl<ni8  requested  hj  and  retosed  both  parties 
oa  well  aa  those  given,  and  bare  come  to  the 
conclusion  that  no  substantial  error  was 
committed,  and  that  a  correct  yerdlct  and 
Judgment  were  rendered  In  the  case. 

The  Judgment  is  therefore  ajBrmed. 


McEBNNA  et  aL  T.  McHAUSY  et  aL 
(Supreme  Oonrt  of  Oregon.    Nor.  20,  1918.) 

1.  COITHTIBB   (I  124*)-'EhFU>T1CKNT  OW  DI- 
TECmVB— RATinCATION. 

Where  an  account  of  the  deputy  district 
attorney  for  compensation  additional  to  his  sal- 
srr  was  one  that  the  county  court  might  1»- 
sally  coDtract,  it  coald  ratify  it  when  the  serv- 
ices rendered  were  at  the  request  of  a  member 
of  the  court 

[Ed.  Note.— For  other  cases,  see  Goontieit 
Gent.  Dig.  %  185;  Dee.  Dig.  f  124.*] 

2.  GounTiKs  (I  63*)  — PowKRB  or  Oovmr 

CotTRT— EMPrOTJMNT  OT  DXTSCnYX. 

The.  county  court  can  empl<v  a  detective 
to  make  investigation  looking  to  the  prosecu- 
tion of  criminals. 

[Ed.  Note.— For  otiier  eases,  see  Counties, 
Cent.  Dig.  fl  87-90;  Dec  Dig.  |  63.*] 

3.  CounTiEs  (f  101*)— Action  AoAinm  Gomr- 

TT  OfFICEBS— ISSITSS  AlTD  PBOOP. 

In  an  action  against  county  officers  to  com- 
pel the  return  of  an  amount  paid  to  a  deput? 
prosecating  office^  In  addition  to  his  salary, 
as  compensation  for  Investigation  with  a  view 
to  criminal  prosecution,  the  fact  that  the  state- 
ment and  warrant  pleaded  designated  it  as  com- 
pensation for  extra  services  as  district  attorney 
would  not  exclude  proof  as  to  the  authority  and 
circumstaDcea  under  which  the  services  are  ren- 
dered. 

[Ed.  Note.— For  other  cases,  see  Oonnties, 
CenL  Dig.  ||  102-U9;  DecTlMg.  1 101.*] 

In  Banc.  Appeal  from  Circuit  Court, 
Grant  County ;  Dalton  Biggs,  Judge. 

Action  b7  Alex  McKoina  and  others 
against  B.  B.  McHaley  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

See,  also,  62  Or.  1,  123  Paa  1069. 

This  la  a  suit  brooght  by  certain  taxpayers 
of  Grant  county  against  the  Judge  and  com- 
missioners of  the  county  court  and  W.  W. 
Wood  for  the  purpose  of  having  restored  to 
the  county  treasury  the  sum  of  f250,  paid 
by  the  county  to  W.  W.  Wood,  which  sum  Is 
alleged  to  have  been  paid  to  him  as  deputy 
district  attorney  for  the  county.  The  facts 
out  of  which  the  suit  arose  are:  That  on 
December  25,  1009,  Oliver  Snyder  was  un- 
der arrest,  charged  with  murder,  and  was  un- 
lawfully taken  from  the  officer  who  had  him 
in  custody,  and  shot,  and  killed ;  that  on  the 
5th  day  of  January,  1910,  B.  B.  McHaley,  as 
county  Judge  of  the  county,  instructed  Wood 
to  go  to  the  vldnity  of  where  the  said  crime 
had  been  committed,  near  Hamilton  or  Monu- 
ment, to  Investigate  as  to  all  the  facts  and 
circumstances  surrounding  the  commission 


of  the  crime,  to  detect  Qie  parties  guilty  of 
the  same,  and  to  secure  evidence  that  0ia 
perpetrat(»s  of  the  crime  nd^^t  be  proeecnt- 
ed ;  that  the  county  would  pay  blm  the  ex- 
penses Incurred  therefbr,  to  which  arnnge- 
ment  defendants  Porter  and  Trowbridge,  the 
county  oommlsslonen,  a  little  later  also 
agreed;  that  thereafter,  on  July  9,  1910,  the 
matter  came  up  fonnaUy  btttbre  tbe  coun^ 
court,  and  9250  was  allowed  to  W.  W.  Wood 
as  compenaatUm  for  said  eipenses,  and  a 
warrant  was  isnied  to  liim  therefor,  which 
was  paid  by  the  county  treasnm.  This  suit 
la  brous^t  to  compel  tlie  return  to  the  county 
treasury  of  the  amount  so  paid.  In  the  state- 
ment presented  to  the  county  court  the 
amount  allowed  is  moittoned  as,  "extra 
compaisatlon  on  account  of  criminal  cases,** 
and  the  warrant  says,  "for  extra  compensa- 
tion as  depu^  district  attorn^."  Tbe  state- 
ment, however,  was  not  made  out  by  Wood. 
Defendants  answered  tiie  complaint,  setting 
out  the  drcumstances  leading  up  to  the  Is- 
suance and  paymoit  of  the  warrant.  The 
allegation  of  the  answer  rtfating  to  tlie  ar- 
rangement by  wtaidi  tiie  county  Judge  author- 
ised Wood  to  tnvestlgate  the  case  is  as  fol- 
lows: '^at  on  or  about  the  6th  day  of 
January,  1910,  the  defendant  B.  R.  McHaley, 
as  county  Judge  of  the  defendant  Grant  coun- 
ty, Oregon,  conferred  and  advised  with  the 
defendant  W.  W.  Wood  In  regard  to  said 
crime  and  the  necessity  of  apprehending  and 
bringing  to  Justice  the  perpetrators  thereof, 
and  did  then  and  there  contract  with  and 
employ  tbe  said  W.  W.  Wood  for  and  in  be- 
half of  Grant  county,  Oregon,  to  go  to  the 
vicinity  where  the  same  crime  had  been  com- 
mitted, as  aforesaid,  and  to  thoroughly  in- 
vestigate all  the  facts  and  drcumstances  sur- 
rounding the  commission  of  said  crime,  and 
to  detect  the  parties  guilty  of  the  same,  and 
to  seek  out  and  find  any  and  all  evidence  by 
means  of  which  the  perpetrators  of  the  crime 
might  be  prosecuted  and  brought  to  Justice, 
and  then  and  there  promised  and  agreed  that 
the  defendant  Grant  county,  Oregon,  would 
pay  all  reasonable  costs  and  expenses  of  said 
service."  And  the  testimony  of  B.  EL  McHaley 
relating  thereto  Is  to  the  effect  that  shortly 
after  the  lynching  of  Snyder,  as  soon  as  he 
heard  of  the  killing:  "I  told  him  [Wood]  I 
thought  so  too  [that  it  ought  to  be  Investi- 
gated], and  I  told  him  I  thottght  the  best 
thing  to  do  would  be  to  go  over  ther^  and 
try  to  investigate  it,  and  try  to  find  out  who 
the  guilty  parties  were,  and  get  all  tbe  in- 
formation he  could  relative  to  running  down 
the  criminals."  And  on  behalf  of  the  coun- 
ty he  authorised  him  to  do  so,  and  told  him 
whatever  cost  there  was  the  county  court 
would  pay  him.  As  soon  as  Porta  and 
Trowbridge  came  over,  he  put  tbe  matter  up 
to  them,  and  they  told  him  he  had  done  right, 
and  ratified  it  The  trial  of  this  suit  result- 
ed in  findings  and  decree  against  plaintiffs. 
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and  the  suit  was  dismissed.  Plaintiffs  ap- 
peal 

Errett  Hicks  and  J.  B.  BUrka,  both  of 
Canyon  Clt7,  for  appellants.  A.  D.  Leedy, 
of  Canyon  City  (Goa  H.  Cattanach  and  T.  O. 
Cond,  boOi  of  Canyon  CUy»  on  the  brief), 
for  xespondents. 

BAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  There  Is  little  or  no  dispute  as  to 
tbe  facts.  The  whole  contention  of  plain- 
tiffs Is  that  a  deputy  district  attorney  Is 
Dot  entitled  to  extra  compensation ;  Ma  sal- 
ary being  the  whole  measure  of  his  remun- 
eration. They  further  contend  that  defend- 
ants' allesfltlon  of  a  contract  with  tbe  county 
Judge  can  only  be  established  by  the  entries 
In  tbe  court  Journal.  Counsel  nrge  in  tbe 
brief  that  from  a  folr  consideration  of  tbe 
erldenee  Wood  received  from  the  county  the 
1250  for  services  rMidered  as  deputy  district 
attorney.  We  think  this  ccmtentlon  Is  not  a 
proper  conclusion  from  the  evidence.  The 
eTidence  of  Judge  McHaley  quoted  above 
sbowB  that  tbe  service  asked  of  Wood  was 
not  In  the  line  of  his  duties  as  district  at- 
torney, but  the  work  of  a  detective;  and  the 
testimony  of  Wood  recites  the  character  of 
tbe  service  rendered  In  detail,  showing  It 
was  not  service  In  bis  official  capacity.  It 
was  considered  by  tbe  Judge,  as  well  as  by 
Wood,  that  It  was  not  In  tbe  line  of  his  of- 
ficial duties,  and,  although  It  Is  designated 
la  the  statement  and  the  warrant  as  "com- 
pensation for  extra  services  as  district  at- 
toniey,"  yet  tbe  facts  are  different,  and  nei- 
ther In  the  answer  nor  In  tbe  evidence  Is  it 
claimed  that  the  service  was  rendered  In 
bis  official  capacity.  If  tbe  action  were  by 
Wood  against  tbe  county  to  recover,  In  which 
the  county  was  resisting  his  claim,  a  very 
different  issue  would  arise;  but  here  we  have 
sn  agreement  by  the  members  composing  tbe 
county  court,  expressed  unoffldally,  that 
Wood  would  be  compensated  by  the  court 
when  It  convened,  and  tbe  court  actually  ap- 
jffoved  the  actlOD  of  the  Judge  and  tbe  prom- 
iw  (tf  the  commissioners  by  appropriating 
tbe  money  to  blm  therefor,  tbus  constituting 
a  complete  ratification  of  the  agreement  of 
tbe  county  Judge.  Of  course,  that  would  not 
bar  tbe  court  If  the  claim  were  an  Illegal  one, 
or  fraudulent,  and  that  is  tbe  only  question 
to  be  detetmlned.  If  the  account  Is  one  that 
tbe  court  might  legally  contract,  then  It 
can  ai^rove  it  when  the  services  rendered 
arc  at  tbe  request  of  a  member  of  the  court 

L2]  We  do  not  concave  there  can  be  any 
doobt  but  that  the  county  court  can  employ  a 
detective  as  a  special  executive  officer  to  ren< 
der  services  of  this  character.  It  Is  said  by 
Mr.  Justice  McBride,  on  tbe  first  appeal  of 
tbla  case  (62  Or.  X  123  Pac  1069).  that  trav- 
eling expenses  In  bunting  up  witnesses  and 
otber  expenses  of  like  character  do  not  appear 
to  be  for  matters  within  tbe  regular  duties 


of  a  district  attorn^,  and  that  sndi  expenses 
neoessujr  to  brlsg  criminals  to  Jostloe  would 
constitute  a  valid  dalm  for  which  he  would 
be  mttOsd  to  eompenaatl(HL  Steiner  t.  Folk 
County,  40  Or.  124,  66  Pac.  707,  la  a  case 
involving  this  exact  QuestioD.  The  county 
court  rmttfled  the  act  <^  tiie  county  Judge  in 
providing  for  tbe  care  of  a  pauper,  but  re- 
fused to  allow  the  whole  of  the  expoises  in- 
curred ther^r,  b61dlng  that  tbe  ratification 
is  equivalent  to  an  allegation  of  authoriza- 
tion, and  binds  the  county  court  the  same 
as  an  Individual. 

[S]  We  tblnk  that  neither  tbe  f<»m  of  tbe 
bill  presented  nor  the  form  of  the  warrant 
Issued  Is  BuffidCTt  to  exclude  the  facts,  and 
that  the  proof  Is  not  at  all  at  vajrlance  with 
tbe  pleadings. 

The  decree  is  afflnned 


SAUDM  HOSPITAL  v.  OLCOTT,  SccMtary 
of  State. 

(Supreme  Court  of  Oregon.  Nov.  20,  1913.) 

1.  Statutes  ({  256*>— CoKsraucnon— Tms  or 
Ta£ino  ErracT— uxFEaENDnu— Wobkieen'b 
CoifFENSATioir  Act. 

"June  SOtb  next  following  the  taking  effect 
of  tbla  act."  within  Act  Feb.  2Q.  1918,  c  112, 
the  "Worlnnen'B  CompensatioD  Act,"  {  12,  pio- 
viding  that  "every  workman  subject  to  this  act 
*  *  *  who,  after  June  30th  next  following 
the  taking  effect  of  this  act  *  *  *  sustains 
personal  injury  *  *  •*  resulting  in  bis  dis- 
ability"  sbul  be  entitled  to  receive  certain  snms 
from  the  Industrial  accideut  fund  created  by  tbe 
act,  is  June  80.  1814,  so  that  authority  of  tbe 
commission,  under  section  23,  to  provide  oospitat 
accommodati<ma  to  workmen  "who  axe  enutied 
to  benefita  hereunder"  does  not  apply  to  work- 
men Injured  before  that  time;  tbe  act  having 
been  approved  at  a  referendum  election  held 
November  4,  1918,  under  Const  art.  4,  |  1,  pro- 
viding that  any  measure  referred  to  tbe  people 
■ball  take  effect  and  become  tbe  law  when  it  Is 
approved  by  a  majori^  of  tbe  votes  cast  thereon, 
and  not  otherwise." 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S  336 ;  Dea  Dig.  S  255.*] 

2.  Mastks  and  Sxbvaivt  ($  250%,  New,  vol.  16 
Key-No.  Series)— Wobkhkn's  Cohfbnbation 

Act— CZ.AIMB— AUDITXNO. 

No  workmen  injured  before  June  30,  1914, 
being  entitled  to  benefits  under  Act  Feb.  26, 
1918.  c.  112,  the  "Workmen's  Compensation 
Act,"  and  tbe  commia^oa  being  authorized,  by 
section  23,  to  provide  hospital  accommodations 
only  for  injured  workmen  "who  are  entitled  to 
benefits  hereunder,"  the  Secretary  of  State  prop- 
erly refuses  to  audit  the  claim  of  a  hospital  for 
the  sum  the  commluidon  has  contracted  to  pay 
it  for  hospital  accommodations  during  Decem- 
ber, 1913,  for  workmen  entitled  to  benefits  un- 
der such  law;  it  being  imposslhle  that  there  can 
be  such  workmen. 

In  Banc.  Original  mandamus  proceedlnj; 
by  tbe  Salem  Hos^dtal,  a  corporation,  against 
Ben  W.  Olcott,  Secretary  of  State.  Defend- 
ant demurs  to  tbe  writ  Demurrer  sustain- 
ed, and  proceeding  dlamlBBed. 

Tbe  alternative  writ  of  mandamus  In  this 
proceeding  original  In  this  court  recites  tbe 
corporate  character  of  the  plaintiff,  the  ap- 
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polntinent  and  organlsatl<Hi  of  the  State  In- 
dostrlal  Accident  Conunlsslon,  together  with 
the  adoption  by  Oiat  body  of  mles  and  regn- 
latlons  for  first  aid  to  workmen  entitled  to 
allowancee  from  the  Industrial  araldent  fund. 
It  then  states,  In  substance,  that  the  com- 
mission anticipated  that  personal  injuries 
would  happen  to  workmen  during  the  month 
of  December,  1913,  and,  wltik  that  in  view, 
contracted  with  the  plaintiff  for  hospital  ac- 
commodations for  ttiat  month  to  be  rendered 
to  workmen  entitled  to  braefits  under  the 
law  establishing  ttie  commission,  the  consid- 
eration for  which  was  to  be  f  180,  of  which 
was  to  be  paid  on  or  befi>re  Nomubw 
13,  1013.  The  writ  further  avers  readiness 
and  ability  of  the  petitioner  to  perform  the 
contract;  that  there  were  funds  in  the  state 
treasury  applicable  to  the  payment  of  the 
claim;  that  the  commission  presmted  a 
Toucher  to  the  defendant,  Secretary  of  State, 
with  the  request  that  he  audit  and  approve 
the  claim  and  draw  his  warrant  on  the  state 
treasurer  in  payment  of  the  same;  and  that 
the  defendant  has  refused  to  audit  the  claim 
or  draw  his  warrant  as  requested.  The  writ 
commands  the  defendant  to  audit  and  ap- 
prove the  claim  and  draw  hla  warrant  on 
the  treasurer,  payable  out  of  the  industrial 
accident  fund,  or  show  cause  why  he  has  not 
done  so.  The  defendant  has  demurred  to 
the  writ 

Claude  C.  McColloch,  of  Baker,  for  plain- 
tiff. A.  M.  Crawford,  Att7-  for  de- 
fendant James  B.  Kerr,  of  Portland,  ami- 
cus curia. 

BUBNEllTr,  J.  (after  stating  the  facts  as 
above).  [1, 2]  The  act  of  February  25,  1913, 
passed  by  the  leglslatlre  assembly  at  Its 
twenty-Beventh  biennial  session,  being  chap- 
ter 112  of  the  Laws  of  1913,  commonly  known 
as  the  "Workmen's  CompensatioD  Act^'  was 
referred  to  the  people  by  petition  under  the 
sanction  of  section  1,  art  4,  of  the  state 
Constitution,  establishing  the  referendum  as 
a  final  st^  in  the  process  of  legislation. 
The  act  mentioned  was  approved  at  the  elec- 
tion held  throughout  the  state  November  4, 
1913.  The  section,  of  the  Constitution  men- 
tioned contains  this  declaration  of  the  will 
of  the  people:  "Any  moisure  referred  to  the 
people  shall  take  effect  and  become  the  law 
when  it  la  aj^roved  by  a  majority  ot  the 
votes  cast  thereon,  and  not  otherwise^"  In 
view  of  this  plain,  mandatory  language  it  Is 
manifest  that  the  act  In  question  did  not  go 
into  effect  at  loist  until  Immediately  after 
the  election,  althoui^  section  3479,  h.  O.  L., 
requires  the  Governor  to  proclaim  the  result 
of  the  canvass  of  votes  and  to  declare  ap- 
proved measures  to  be  laws  ftom  the  date 
of  his  proclamation.  Section  12  of  the  act 
say^  that  "every  workman  subject  to  this 
act  while  employed  by  an  employer  subject 
to  this  act,  who,  after  June  SOth  next  follow- 
ing the  taking  ^ect  of  this  act,  while  so 


vaplayta  sustains  personal  injury  by  acd- 
doit  arising  out  of  and  In  the  course  of  his 
emidoyment  and  resnltiiv  in  his  dlsabUity** 
dull  be  entitled  to  receive  certain  spedfled 
sums  fn>m  the  Industrial  accident  fund  cre- 
ated by  the  act  Section  23  declares  that 
"the  commission  dull  have  authority  to  pro- 
vlde,  under  uniform  rules  and  r^olatlonB, 
first  aid  to  workmen  who  are  entitled  to 
ben^ts  hereunder,  togethw  wtOi  tnuvor- 
tation,  medical  and  surgical  attendance  and 
hospital  aocommodatloiis  for  Injured  work- 
men at  an  expense  not  exceeding  two  hun- 
dred and  fifty  dollars  In  any  one  case,  and 
to  contract  therefor  ia  Its  discretion.''  The 
act  took  effect,  as  already  stated,  not  prior 
to  November  4, 1913,  the  date  of  the  election 
at  which  it  was  approved  by  the  people. 
"June  30tb  next  following  the  taking  effect 
of  this  act"  cannot  mean  anything  else  than 
June  30,  1914.  It  la  only  the  workman  who 
sustains  personal  Injury  after  this  last-men- 
tioned date  and  is  otherwise  qualified  that  is 
entitled  to  the  benefits  of  the  act,  and  it  Is 
only  for  such  workmen  that  the  commission 
is  authorized  to  provide  hospital  accommo- 
dations under  section  23  of  the  act  UntU 
after  June  30,  1914,  there  cannot  be  any  one 
who  may  enjoy  the  bounty  of  the  statute.  It 
is  axiomatic  that  no  disbursing  officer  can 
lawfully  apply  the  public  funds  to  objects 
not  authorized  by  law,  and  the  Secretary  ot 
State,  as  public  auditor  under  section  2  of 
article  6  of  the  Constitution,  is  well  within 
hie  duty  and  authority  when  he  refuses  to 
audit  or  draw  his  warrant  on  the  treasurer 
in  payment  of  the  Claim  in  question;  it  being 
for  hospital  accommodatlonB  in  advance  for 
individuals,  impossible  under  the  law,  at  a 
time  when  such  benefits  cannot  be  lawfully 
conferred.  Boyd  v.  Dunbar,  44  Or.  380,  75 
Pac.  685;  Calbreath  v.  Dunbar,  46  Or.  580, 
81  Pac.  368. 

Much  was  said  at  the  hearing  about  the 
intent  of  the  legislative  assembly  as  a  canon 
of  construction.  It  was  urged  that  as  the 
act,  but  for  the  referendum,  would  have  tak- 
en effect  on  June  3,  1913,  that  being  90  days 
after  the  close  of  the  session  on  March  4th 
of  that  year,  the  Legislature  meant  June  30, 
1913,  when  It  said  "June  80th  next  following 
the  taUng  effect  of  this  act,"  widcb,  bring 
interpreted,  rignifles  27  days  after  the  law 
became  effective.  Computation,  however.  Is 
not  necessarily  interpretation.  LeglslatlTe 
intent^  also,  is  controlled  by  the  Constitution; 
that  bring  the  paramount  ezpresrion  of  the 
authority  of  the  people.  The  Legislature 
could  have  said  "twenty-seven  days  after  the 
taking  effect  of  this  act."  but  It  did  not  Xt 
chose  to  Insert  in  the  statute  a  certain  cal- 
endar date  occurring  next  after  the  law 
came  Into  force,  to  wit,  June  80th.  That  does 
not  mean  December  1st,  as  contended  at  the 
bearing,  and  we  canntrt  give  it  that  slgnlfl- 
cation  without  acting  aa  legislators,  a  func- 
tion forUdden  to  ua  by  the  fundamental  law. 
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So  far  u  Intoit  of  tba  LmlBlatare  Is  oon- 
cemed,  that  body  must  be  presumed  conclu- 
sively to  bave  acted  witb  direct  reference  to 
the  posstbOlties  of  ttie  referendum  so  plain- 
It  writtai  In  the  Constltntlon.  The  aiga- 
mesft  of  comuel  could  have  been  used  with 
probable  effect  when  the  bill  for  this  act 
was  under  conBlderatlfm  before  the  IvlslatlTe 
assembly  to  procnre  an  amoidment  eliminat- 
ing the  fixed  date,  and  providing  for  a  cer- 
tain nomber  of  days  after  the  act  should 
take  ^ect;  but,  controlled  as  we  are  by  the 
direct  mandate  of  the  peoito  that  a  r^rred 
act  shaU  take  effect  only  after  their  apinroTal 
and  not  otherwise,  we  cannot  yl^  to  Oiat 
reasoning. 

The  demurrer  to  the  writ  Is  sostalnedt  and 
the  proceeding  dismissed. 

MOOBE  and  BASIN,  JJ..  did  not  At 


BARBER  T.  TOOMET  et  aL 
(Supreme  Court  of  Or^n.   Not.  20, 1913.) 

1.  Appeal  and  Ebbob  (|  878*)— Quxstioks 
Bkviewablb. 

Under  L.  O.  L.  1 650,  providinK  a  party  may 
appeal  from  some  specified  part  of  a  decree,  and 
hia  notice  of  appeal  shall  specify  the  i>articular 
part,  and  section  667,  providing  that  the  court 
may  afflrm,  reverse,  or  modl^  the  decree  in  the 
respect  mentioned  fa  the  notice,  and  not  other- 
wise, certain  defendants  appealing  only  from  the 
part  of  the  decree  in  mortgage  foreclosnre  hold- 
ioK  their  interests  subject  to  the  mortgage,  plain- 
tiff, not  appealing,  may  not  have  reviewed  the 
decision  refining  blm  a  personal  Judgment 
acaiost  soch  def«idants. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  357S-3580:  I>e&  Dig.  | 
878.T 

2.  Lavduwd  and  Tenant  81*>— HoKraAGK 

or  LBAWHOLD— CONSTBUCTITB    NOTICK  OV 

CONVETANCS  BT  MOKTQAOOB. 

The  record  of  a  deed  of  an  undivided  inter- 
est in  a  lease  and  tn  the  lessee's  right  therein  is 
constructive  notice  to  one  thereafter  taking  from 
the  lessee  a  mortgage  of  his  interest  in  the  leas- 
■ed  property. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  258-260;  Dec.  Dig.  ( 
S1.*J 

3.  Tbranot  in  Common  ($  46*)— Mobtoaob  bt 

TXNANT— ComrRAOT  OF  COTBNANT  TO  PAT. 
Statement  to  B.,  pending  suit  by  him,  to 
torecloae  a  mortgage  given  him  by  T.,  lessee  of 

Sroperty,  on  his  interest  in  the  leased  property, 
7  G.,  who  before  the  giving  of  the  mortgase  had 
leceired  from  T.,  and  recorded,  a  deed  of  a 
lialf  interest  in  the  leasehold,  that  he  intended 
in  {ood  time  to  pay  the  mortgage,  and  that  he 
WB(  responsible  for  half  the  mortgage  and  note, 
and  that  be  recognized  the  B.  mortgage,  does  not 
coQititute  a  contract,  or  create  an  obligation,  but 
■tmost  tends  to  prove  some'prevloDs  obligation. 

[Gd.  Note. — For  other  cas^  see  Tenancy  in 
Cumaion,  Cent.  Dig.  |  138;  Dec.  Dig.  |  46.*] 

i  EviDSNCB  (I  471*)— CONCLTJSION  0»  WlT- 
RSS. 

StatemMit  of  witness  that  another  "recog^ 
uied"  a  certain  mortgage  Is  a  cmiclariim. 
^[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2186 ;  Dec.  Dig.  {  471.*] 


6.  TSNANOT  XR  GOMlCtm  (§  46*)— MOBTOAOl  BT 

Tenant— ExmraioN  to  Coteitahi's  Inteb- 

EST. 

Even  if  a  lessee's  assignees  of  a  half  In- 
terest In  and  under  the  lease  had  an  Intention 

to  contribate  to  the  payment  of  a  loan,  which, 
after  the  assignment,  the  leasee  obtained,  secur- 
ing its  payment  by  mortgage  of  his  interest  in 
the  leased  premises,  and  though  they  pat  aside 
funds  for  that  purpose,  this  would  not  nave  the 
effect  of  extending  the  mortgage  over  their  inter- 
est 

[Ed.  Note. — For  other  cases,  see  Tenancy  In 
Common,  Cent  Dig.  f  138;  Dec  Dig.  S  46.*] 

6.  TsHAnOT  IN  Common  (i_46*)— Mobtoaoe  bt 
Tenant— Contbaot  or  Cotenant  to  Pat. 

Evidence  of  statsments,  made  by  a  lessee's 

assignees  of  a  half  Interest  in  the  lease,  indicat- 
ing that  they  felt  hound  in  some  way  for  part  of 
a  debt,  by  tiie  lessee  ctmtracted,  and  secured  on 
Us  interest  in  the  lease,  after  he  bad  made  sudi 
assignment  is  insuflbdent  to  prove  the  making 
of  a  contract  by  them  to  pay  part  of  the  debt 

[Ed.  Note.— For  other  cases,  see  Tenancy  In 
Common,  Gent  Dig.  |  188;  Dec  Dig.  {  46.*] 

7.  Gontbactb  (I  28*)— Etidenoe  to  Estab- 
lish. 

To  establish  a  contract,  the  eridenoe  must 
show  when,  where,  and  by  whom  it  was  made, 

and  the  terms  thereof. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  123-140,  1765.  1782-1784^  1786%. 
1820,  mi;  Dec  Dig.  |  28.*] 

8.  MOBTOAOES  (I  27*>— Equxxabu  Mobtoagb 
—NsoBsairT  or  Aobkembht. 

To  constituts  even  an  equitable  mortgage, 
there  must  be  some  kind  of  an  agreement  bv  the 
owner  of  the  property  tiiat  it  shall  be  held  as 
security  for  a  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  H  43,  46-63,  66;  Dec  Dig.  |  27.*] 

9.  Tehanot  in  Common  (i  46*)— Poweb  to 

Mobtgage. 

A  tenant  In  conmion,  as  sndi,  has  no  power 
to  mortgage  or  convey  the  interest  of  bis  co- 
tenant 

[Sid.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  8  138 ;  Dec  Dig.  S  46.*] 

10.  Da^dloed  ano  Tenant  (i  79*)— Gotb- 

NANTB  or  liEASE— ErnCT  ON  XBSSEE'b  AS- 
BIGNEB. 

While  assignees  of  a  lease  are  bound  to  the 
lessor  by  covenants  of  the  lease,  and  so  are  bound 
by  the  covenant  therein  of  the  lessee  to  erect,  on 
the  premises,  a  building,  such  covenant,  nqt  even 

Sroviding  when  the  building  should  be  erected, 
oes  not  authorize  the  lessee,  after  assignina  an 
interest  in  the  lease,  to  borrow  money  with  which 
to  erect  the  building,  and  to  mortgage  the  intw* 
est  of  ^  asdgnees  to  secure  the  loan. 

[Ed.  Note.^For  other  cases,  see  Landlord  and 
Tenant  Gent  Dig:  U  28S,  244-2S3;  Dec  Dig. 
8  79.*]  . 

Department  1.  Appeal  from  Circuit  Court; 
Multnomah  County;  Henry  El  McGinn,  Judge. 

This  is  a  suit  In  equl^  by  S.  J.  Barber 
against  J.  M.  Toom^  and  others,  to  foreclose 
a  mortgage.  A  decree  was  rendered  in  the 
court  below  for  the  plaintiff.  The  defend- 
ants J.  D.  Casey  and  J.  H.  Hntchinscm  appeal 
from  a  portion  of  said  decree.  None  of  the 
other  parties  appeal.  Modified. 

Leroy  Lomax,  of  Portland,  for  appellants. 
Wtrt  Minor  and  Geo.  W.  Stapleton,  both  of 
Portland  (Teal,  Minor  &  Wiofree,  of  Port- 
land, on  the  brief),  for  respondent 


*Fer  Mliar  eases  see  same  lopie  and  seoUea  NUHBSft  in  Dm.  Dig.  A  Am.  Dig.  Kejr-No.  SsHss  ft  Rsp'r  Ind*z.« 
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BAUSET,  J.  On  Angiut  14,  1908.  8.  M. 
Ban  and  otben  leased  to  J.  M.  loomey  tor 
tbe  period  of  2B  yean,  lots  Q  and  7  In  block 
S7  In  Conch*a  addition  to  tbe  city  oC  Port- 
land, Or.  In  addition  to  paying  a  monOily 
rrait  for  the  nse  oC  tbe  premises,  tiio  lessee 
coTenanted  fliat  be  would  erect  on  said 
premises  a  nev  bnlldtt^  oorering  said  lots. 
Said  new  building  was  required  by  said 
lease  to  be  so  constructed  as  to  be  suit- 
able for  stores  on  tbe  main  floor  and  for 
botel  purposes  upon  tbe  uH>er  floors,  and 
was  to  be  a  good  modem  building,  strong, 
substantial,  and  durable  Tbe  lease  does 
not  state  wtaen  tbis  building  sbonld  be  erect- 
ed, but  it  provides  tbat,  if  said  lease  sball 
be  in  force  to  tbe  «Dd  of  said  period  of  26 
yeara,  the  lessors  sball  pay  to  the  lessee  one- 
half  of  the  cost  of  said  buildbig.  Said 
lease  provides,  also,  that  each  and  all  of  tbe 
terms  and  provisions  thereof  shall  apply  to 
and  bind  each  and  all  of  tbe  heirs  and  as- 
signs of  tbe  parties  thereto,  as  well  as  the 
lessors  and  lessee.  On  July  30.  1909.  the  de- 
fendants Toomey,  Muster,  Elesendahl,  and 
Jennings  borrowed  from  tbe  plainUff,  Dr. 
Barber,  $20,000.  and  executed  to  him  tb^ 
Joint  and  several  promissory  note  therefor, 
whereby  they  promised  to  pay  to  bis  order, 
five  years  after  date  thereof,  said  sum  of  $20,- 
000  In  United  States  gold  coin,  with  interest 
thereon,  in  like  coin,  at  the  rate  of  8  per 
c^t.  per  annum,  from  date  until  paid,  the 
interest  to  be  paid  semiannually  to  July  16, 
1910.  and  quarterly  thereafter,  and  It  was 
further  provided  by  said  promissory  note 
that  If  said  interest  should  not  be  so  paid, 
the  whole  sum  of  both  principal  and  interest 
sbonld  become  immediately  dne  and  collect- 
ible at  the  option  of  the  holder  of  said  note. 
Said  note  provided,  also,  for  the  recovery 
of  a  reasonable  attorney's  fee  In  any  action 
or  suit  Instituted  to  collect  said  note.  To 
secure  the  payment  of  said  $20,000,  and  in- 
terest and  attorney's  fee  according  to  the 
terms  of  said  promissory  note,  the  defend- 
ants, who  executed  said  promissory  note  As 
above  stated,  on  the  81st  day  of  July.  1900, 
executed  to  the  plaintlCF  a  mortgage,  whereby 
they  sold  and  conveyed  to  the  plalntlflC,  all 
the  Interest  of  the  mortgagors  and  of  each  of 
them  In  and  to  lots  6  and  7  of  block  37  in 
Conch's  addition  to  the  city  of  Portland,  Or., 
and  to  all  buildings  and  other  Improvements 
then  on  said  tots,  and  In  addition  thereto 
all  buildings  and  other  Improvements  which 
should  be  put  on  said  property  by  the  mort- 
gagors or  by  any  or  either  of  them,  etc. 
Default  was  made  In  the  payment  of  tbe  in- 
terest dne  on  said  note  and  mortgage,  and 
this  suit  was  instituted  to  foreclose  tlie  same 
and  to  recover  from  said  mortgagors  said 
sum  of  $20,000,  with  Interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  August 
6,  1911,  and  attorney's  fee's,  and  for  the  re- 
covery from  J.  D.  Casey  of  the  sum  of  $10,- 
000,  with  interest  from  August  6,  1911,  and 
for  tbe  recovery  from  J.  H.  Hutchinson  of 


«S,000.  with  interest  from  Augnsfe  ^  mi,  and 
costs  and  disbursements.  On  the  16th  day 
of  Hardi,  1009  (before  the  execution  of  said 
mortgage),  said  J.  U.  Tobmey,  1^  a  written 
deed 'under  seal  and  duly  executed,  sold  and 
conveyed  to  the  aivellant  J.  D.  Casey  an 
undivided  (me-half  Intwest  in  and  to  the 
leas^  made  as  aforesaid  by  said  S.  H.  Barr 
and  others  to  said  J.  H.  Toom^,  of  said 
lots  6  and  7  of  said  block  87  of  Gouch'B 
addition  to  tbe  city  of  Portland,  for  tbe  said 
tarn  of  26  years,  including  an  undivided  half 
Inteoreet  In  all  tbe  rights  of  said  Toomey  iu 
said  lease.  This  deed  was  recorded  in  the 
record  of  deeds  of  Mnltsomab  conn^,  on 
July  29,  1909,  two  days  before  said  mort- 
gage was  executed.  On  tbe  31st  day  of  July, 
1909,  the  day  on  whldi  said  mortgage  was 
executed,  the  defendant  Toomey  executed  to 
the  defmdanta  A.  Mueller,  El.  Klesendabl,  and 
B.  J.  J^nlngs  a  deed  of  conveyance,  pur- 
porting to  convey  to  than  an  undivided 
three-fourth  interest  in  and  to  the  above- 
mentioned  lease,  made  by  said  S.  M.  Barr 
and  others  to  said  Toomey  on  the  above- 
described  lots.  On  May  19,  1911.  the  de- 
fendant Toomey  executed  a  paper  to  the  de- 
fendants Casey  and  Hutchinson,  purporting 
to  lease  and  let  unto  them  an  undivided 
one-half  Interest  in  and  to  that  certain  three- 
story  and  basement  building  known  as  the 
Barr  Hotel,  with  the  contents  thereof  and 
furniture  (excepting  the  piano  and  barroom 
furnttnre  and  fixtures),  said  building  being 
situated  on  said  lots,  for  the  term  of  six 
months,  with  an  option  to  retain  said  prop- 
erty 42  months' after  the  expiration  of  said 
term  of  six  months.  Casey  and  Hutdiinaon 
agreed  to  pay  $600  per  month  rent  for  said 
half  interest  In  said  hotel  for  said  period. 
Said  lease  contains,  this  provision:  "It  be- 
ing further  understood  that  there  Is  a  certain 
mortgage  on  said  leased  property  made  In 
fiavor  of  S.  J.  Barber  for  the  sum  of  $20,000.- 
00  and  bearing  date  on  or  before  August  1, 
1009,  wherein  and  whereby  the  said  party  of 
the  first  part  has  agreed  to  deposit  on  ac- 
count of  said  mortgage  and  other  expenses 
$1,000.00  per  month  in  tbe  PorUand  Trust 
Company  of  Oregon,  it  Is  further  under- 
stood and  agreed  that  $500.00  of  each  of  the 
said  rental  payments  shall  be  deposited  by 
the  parties  of  the  second  part  with  the  Port- 
land Trust  Company  of  Or^n,  and  will  be 
credited  with  like  payments  on  this  lease, 
and  the  balance  due  the  party  of  the  first 
part  on  this  lease,  to  wit:  One  hundred  dol- 
lars per  month,  shall  be  placed  to  the  credit 
of  the  party  of  tbe  first  part  in  the  D.  8. 
National  Bank  of  Portland,  Oregon."  After 
the  defendant  Casey  purchased  of  Toomey 
a  one-half  Interest  in  said  lease  made  to 
Toomey  by  S.  M.  Barr,  and  others  as  afore- 
said, he  conveyed  one-half  of  his  said  one- 
half  Interest  therein  to  the  defendant  Hutch- 
inson. The  defendants  Casey  and  Hutchin- 
son own  a  one-half  Interest  in  said  leasehold 
estate  created  by  the  lease  made  by  8.  M. 
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Ban-  and  others  to  said  Toomey,  each  of 
them  owning  an  nndlTlded  ooe-fonrth  there- 
of.   The  defendants  Hurley  and  Daniels 
claim  aome  Interest  In  said  leasehold  estate, 
subsegumt  In  time  and  snboxdlnate  In  equity 
to  the  rights  of  the  plaintiff.    In  the  court 
below  the  plaintiff  aaked  for  a  personal  de- 
cree against  the  defendant  Casey  for  (10,- 
000,  and  against  defendant  Hutchinson  for 
95,000;  but  the  trial  court  refused  to  grant 
a  personal  decree  against  either  of  them  for 
any  sum.    The  court  below  entered  a  de- 
cree in  favor  of  the  plaintiff  and  against 
the  avoidant  Forney,  Uudlor,  Klesendahl 
and  Jennings,  for  the  recorery  of  920,000, 
with  Interest  thereon  from  tlia  6th  day- of 
Aligns^  Idll,  at  the  rate  of  8  per  cent,  per 
annum,  and  the  further  sum  of  $668  as  at- 
torney's fee  and  for  costs  and  dlsbursemmts, 
and  also  a  decree  declaring  said  sums  of 
money  to  be  a  lioi  under  and  by  Tiptoe  of 
saU  mortgage  executed      sold  Toomey  and 
others  to  the  plaintiff,  upon  tbe  whole  of 
said  leasebcdd  estate  for  said  term  of  25 
years,  created  by  said  lease  made  by  said  S. 
M.  Barr  and  others  to  said  J.  11  Toomey, 
as  stated,  supra,  and  declaring  that  the  one- 
fourth  interest  in  said  leasehold  estate  owned 
by  the  dtfoidant  J.  D.  Casey  and  tbe  one- 
fourth  Intwest  In  said  leasehold  estate  owned 
by  die  defendant  J.  H.  Hutchinson  are  sub* 
ject  to  the  Uen  of  the  plalntlfl  on  aaid  leaae- 
boM  estate  ft>r  the  aboTe-EV^fled  sums  of 
money  owing  on  said  mor^ge;  and  said 
court  also  decreed  the  foreclosure  of  the 
plalDtUTs  said  mortgage  on  said  leasehold 
estate  and  the  sale  of  said  property.  The 
court  below  held  that  the  said  mortgage  to 
tbe  plaintiff  of  the  said  leasehold  estate  In 
said  lots  6  and  7  in  block  37  of  Couch's  addi- 
tion to  Portland  corered,  not  only  the  one- 
half  Interest  therein  that  Toomey  and  the 
other  mortgagors  owned  therein  on  July  31, 
1909,  when  said  mortgage  was  executed,  but 
that  it  covered,  also,  the  one-half  Interest  in 
said  leasehold  estate  that  J.  M.  Toomey  sold 
and  conveyed  to  J.  D.  Casey  on  the  16th  day 
of  Uarch,  1909,  more  than  four  months  prior 
to  the  cxrcution  of  taid  mortgage. 

[1]  L  Tbe  defendant  Casey  and  Hntchln- 
HRi  are  the  only  parties  that  have  appealed, 
and  they  have  appealed  only  from  that  por- 
dOD  of  said  decree  holding  that  said  mort- 
gage was  prior  in  time  and  right  to  their 
Interests  in  said  leasehold  estate,  and  was  a 
Ueo  upon  their  interests  In  said  property,  etc. 
No  other  part  of  said  decree  is  appealed 
from. 

Under  section  SCO.  L.  O.  I^,  a  party  to  a 
decree  Is  anthorized  to  appeal  from  the  whole 
decree  "or  from  some  gpeoifled  part  thereof" 
and  his  notice  of  appeal  should  specify  the 
particular  part  of  the  decree  from  which  he 
4>pnla,  If  be  does  not  appeal  from  the  whole 
thereof. 

Section  567,  L.  O.  L..  is  as  follows :  "Upon 
m  appeal,  the  appellate  court  may  affirm,  re- 


verse, or  modify  the  *  *  *  decree  ap- 
pealed from  to  the  reapeet  mentUmed  In  tiie 
notice,  and  not  otherwiae"  etc 

In  Roach's  Estate,  60  Or.  189,  92  Pac.  122, 
the  court  says:  "In  construing  these  provi- 
sions (those  referred  to  supra)  it  has  been 
held  that  the  final  decree  of  circuit  courts 
wan  to  be  modifled  only  in  the  manner  spec- 
ified in  the  notice  of  appeal,  and  that,  when 
no  cross-appeal  Is  taken,  It  will  be  presumed 
that  the  respondent  Is  satisfied  with  the  de- 
termination of  the  cauae,  as  made  by  the 
court  brtow." 

In  Shook,  v.  Coloban,  12  Or.  242,  6  Pac. 
606,  the  court,  r^errlng  to  the  sections  of 
the  Statute  ctted,  supra,  aaya:  "Subdivisloa 
1  of  section  627  of  the  Civil  Code  provides 
that  audi  notice  (the  notice  of  appeal)  shall 
state  that  tbe  appellant  appeals  from  the 
Judgment  or  decree  ot  the  circuit  court,  or 
Mine  apecf/lAf  part  hereof.  And  section  634 
of  the  GItU  Code  provides  that:  'Uptm  ap- 
peal, the  aitpeUate  court  may  affirm,  reverse, 
or  modi^,  the  indgment  or  decree  ai^ealed 
from,  in  the  respect  mentioned  In  the  notice 
and  -not  otlmwiae.'  •  *  •  These  two  pro- 
visions, taken  together,  seem  to  restrict  the 
review  to  the  part  of  the  decree  speeded  in 
Oie  notice,  althougb,  the  latter  portion  of 
section  683  of  the  Code  provides  that,  upon 
au  appeal  from  tb»  decree  glvoi  In  any  court, 
the  suit  shall  be  tried  anew  upon  tbe  tran- 
script and  the  evidence  accompanying  it." 

In  this  case,  we  can  review  only  that  part 
of  the  decree  of  the  court  below  appealed 
from  by  Casey  and  Hutchinson.  We  cannot 
review  the  decision  of  the  court  below  re- 
fusing to  render  a  personal  decree  against 
the  defendaDts  Casey  and  Hutchinson  for 
the  payment  of  the  money  which  the  plain- 
tiff asked  In  his  complaint.  The  failure  of 
the  plaintiff  to  appeal  from  that  part  of  the 
decree  precludes  our  examining  that  subject 

2.  The  question  for  decision  on  this  appeal 
Is,  Does  the  plaintiff's  mortgage  cover  tbe 
one-half  Interest  in  the  leasehold  estate  de- 
scribed In  the  complaint  and  In  said  mort- 
gage which  J.  H.  Toomey  ctmveyed  to  J.  D. 
Casey  on  March  16,  1909? 

[2]  The  deed  to  Casey  was  executed  March 
16,  1909,  and  recorded  July  29,  1900.  The 
plaintiff's  mortgage  was  made  July  81,  and 
recorded  August  2,  1900.  The  record  of 
Casey's  deed  on  July  29,  1909,  Imported  con- 
structive notice  to  the  plalntlfl  of  the  execu- 
tion of  said  deed  and  of  its  contents.  The 
8m«ided  complaint  (printed  record,  pp.  4,  6) 
alleged  that  soon  after  said  S.  M.  Barr  and 
others  executed  to  said  Toomey  said  lease, 
Toomey  entered  into  an  oral  agreement  vrltb 
Casey,  to  ttie  effect  that  Casey  should  have 
an  undivided  one-half  Interest  in  said  lease- 
hold  estate,  and  that  Tourney  conveyed  to 
Casey  said  one-half  interest  In  said  leasehold 
estate  by  an  Indenture  in  writing.  It  ap- 
pears beyond  any  doubt,  that  Casey  owned 
an  undivided  one-half  of  said  leasehold  es- 
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tate  at  the  date  of  the  execution  of  said 
mortgage,  and  that  Toomey  owned  the  other 
one-half  thereof.  They  were  tenants  in  com- 
mon of  said  estate.  There  la  no  allegation 
In  the  amended  complaint,  end  there  la  no 
erldence  tending  to  prove,  that  the  plaintiff 
did  not  know  when  he  loaned  the  money  to 
Toomey,  that  Toomey  owned  only  a  one-half 
Interest  In  said  estate.  There  is  no  allega- 
tion In  the  amended  complaint  that  Casey 
was  goilt?  of  any  fraud;  nor  is  there  any 
plea  of  estoppel  as  to  Casey  or  Hutchinson. 
There  is  no  allegation  In  the  amended  com- 
plaint, or  any  evidence  in  the  record,  to  the 
effect  that  either  Casey  or  Hutchinson  made 
any  contract  that  said  mortgage  should  cover 
their  respectlTe  interests  In  said  leasehold 
estate.  ' 

Toomey,  as  a  witness,  for  the  plaintiff,  tes- 
tified, on  pages  27  and  29  of  the  evidence,  that 
Casey  refused  to  assist  him  to  borrow  said 
120,000,  and  that  after  Casey  refused  to  Join 
with  Toomey  In  executing  the  mortage  to 
the  plaintiff,  Toomey  went  about  and  execut- 
ed It  himself.  But,  In  order  to  get  the  money, 
Toomey  bad  to  obtain  the  signatures  of 
Mueller,  Klesendahl,  and  Jennings  to  the 
note  and  mortgage.  The  note  for  the  $20,000 
bore  Interest  at  8  per  cent  i)er  annum,  and 
until  July  16, 1910,  the  Interest  was  payable 
semiannually,  and  after  that  date  Quarterly. 
It  seems,  also,  that  $2,000  of  the  amount  had 
to  be  paid  to  some  money  broker  as  commis- 
sion tor  obtaining  the  loan.  It  is  hardly  sur- 
prising that  Casey  refused  to  be  a  party  to 
sach  a  loan.  Tba  evidence  shows  that  Oasey 
refused,  In  the  preaeaoe  oC  fire  witnesses, 
to  have  anything  to  do  with  said  loan. 

[S]  The  respondent  in  bis  brief  qnotes  from 
tbe  evidence  of  the  plaintiff,  In  wUcb  he 
says  tliat  after  this  suit  waa  bi^wv  saw 
Casey  and  Hntcblnson  in  the  courtroom,  and 
asked  them  why  tta^  did  not  pay  Oie  mort- 
gage and  stop  the  costs,  and  that  they  n- 
plied  "that  they  intended  to  do  it  In  good 
time,  or  something  to  that  effect,  and  one  of 
them  remarked  that  they  were  responsible 
tor  th^r  half  of  tbe  morf^gage  and  tbe  note, 
but  they.dldn't  feel  disposed  to  comply  with 
my  request.  They  said,  however,  that  they 
reci^nized  the  Barber  mortgage,  and  one  of 
them  said  that  ttiey  didn't  get  their  monc^ 
that  way."  Talk  like  tiiat  does  not  ean< 
Btltnte  a  contract,  or  create  an  obligation. 
It  might  tend  to  prove  some  previous  ob- 
ligation. 

[4]  Mr.  Slnnott  says  that  Casey  and  Hutch- 
inson "recognized"  the  Barber  mortgage,  but 
such  a  statement  Is  a  conclusion.  It  does 
not  appear  Just  what  is  meant  by  "recogniz- 
ing the  Barber  mortgage."  Both  Casey  and 
Hutchinson  knew  and  recognized  that  Too- 
mey and  others  bad  executed  said  mortgage. 

[S]  Mr.  Slnnott  says,  also,  that  according 
to  his  recollection,  when  Casey  sold  to  Hutch- 
inson a  one-fourth  interest  in  said  leasehold 
estate  Mr.  Hutchinson  retained  $5,000  of 


the  purdiase  price,  whldt  was  one-fourth  of 
the  Barber  loan,  and  he  says  that  he  thinks 
that  this  money  was  retained  "in  view  of  the 
Barber  loan."  However,  Casey  and  Hatch- 
Inson  may  have  contemplated  contributing 
toward  the  payment  of  said  loan.  If  they 
had  such  Intention  and  pnt  aside  funds  for 
that  purpose,  that  would  not  have  the  effect 
to  e9t0nd  Barber**  mortgage  over  their  prop- 
erty. 

[8]  Mr.  Walt(m  testified  that  Cas^  and 
Hutchinson  both  said  to  him  that  tb^  would 
not  pay  any  more  on  this  mortgage  until  it 
was  foreclosed,  and  that  Casey  said  he  had 
sold  his  half  Interest  to  Mr,  Hutchinson,  and 
that  the  latter  had  retained  $6,000.  Casey 
said  to  him  that  Hutchinson  owed  either 
him  or  Dr.  Barber  $5,000  and  said  he  as- 
sumed payment  of  half,  which  would  amount 
to  $10,000.  This  witness  says  that  Casey 
told  him  that  he  was  liable  to  Dr.  Barber 
OD  the  mortgage.  Theee  statements  tend  to 
show  that  Casey  considered  himself  in  some 
way  obligated  to  pay  part  of  tbe  plaintiff's 
mortgage.  Casey  and  Hutchinson  were  in- 
terested in  the  building  that  had  been  erect- 
ed, and  doubtless  felt  that  they  ought  to  as- 
sist in  bearing  the  expeuae  of  its  erection^  If 
Casey  and  Hutchinson  made  a  contract  bind- 
ing them  to  pay  a  part  of  the  Barber  loan, 
they  must  have  made  it  with  some  person 
at  some  time  and  place.  They  do  not  appear 
to  have  made  any  such  contract  with  ^ther 
Barber  or  Toomey.  In  fact  there  is  no  evi- 
dence in  the  record  showing  that  they  made 
any  such  contract  with  any  one.  The  evi- 
dence is  insufficient  to  prove  the  making,  of 
such  a  contract  There  Is  evidence  tending 
to  show  that  they  made  statements  indicat- 
ing that  they  felt  bound  in  some  wa^  tor  part 
of  said  debt 

[7]  In  order  to  estabUah  a  contract,  tbe 
evidence  should  show  when,  wkerct  and  wUh 
whom  tbe  contract  was  made,  and  ttie  terms 
tbereot  There  is  no  erldenoe  in  tbe  record 
showing  that  either  Cas^  or  Hutchinson 
agreed  with  Barber,  Toomey,  or  any  person 
that  the  Barber  mortgage  should  cover  tb^ 
half  Interest  In  the  leasehold  estate,  and, 
without  auch  a  contract  said  mortgage  can- 
not be  a  lien  thereon. 

[I]  To  conBtLtnte  even  an  equitabte  mort- 
gage there  must  be  some  kind  of  agreement 
by  the  ownw  of  prcverty  that  It  shall  be 
beld  as  security  tor  a  debt  1  Jones  on  Mort- 
gages (Otb  Ed.)  f  167;  11  Am.  ft  Eng.  Eacy. 
L.  (2d  Ed.)  p.  123. 

tl]  One  tenant  In  comuKm,  as  sncb.  has  no 
power  to  mortgage  or  convey  the  property 
of  bis  cotenant  EYeeman  on  Cotenancy  and 
Partition,  $  183. 

[II]  The  assignee  of  a  lease  la  bound  to 
the  lessor  by  the  covenants  of  the  lease. 
In  this  case  tbe  covenant  of  Toomey  to  erect, 
on  the  leased  premises,  a  building  was  bind- 
ing on  Casey  and  Hutchinson,  but  the  cove- 
nant does  not  provide  when  such  boilding 
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abould  be  built,  nor  does  It  authorize  Toomey 
to  borrow  money  with  which  to  erect  the 
bulJding,  a&d  to  mortgage  the  one-half  Interest 
in  the  leaadiold  estate  wlilch  he  had  sold 
to  Casey  to  secure  the  loan. 

The  part  of  the  decree  of  the  court  below 
declaring  that  the  one-fourth  interest  in  said 
leasehold  estate  owned  by  J.  D.  Cas^  and 
the  one-fourth  interest  In  said  leasehold  es- 
tate owned  by  J.  H.  Hntchinson  are  subject 
tn  the  plaintiff's  said  mortgage,  and  that 
said  mortgage  is  prior  In  time  and  superior 
In  right  to  the  said  interest  of  said  Casey 
and  Hatcldnson  in  said  leasehold  estate,  and 
declaring,  also,  that  the  interests  In  said 
leasehold  estate  owned  by  said  Casey  and 
Hntchinson  are  subject  to  said  mortgage,  and 
directing  tliat  the  whole  of  said  leasehold 
estate  created  by  the  lease  of  said  S.  M.  Barr 
and  others  be  sold,  and  foreclosing  and  bar- 
ring the  said  interests  of  said  Casey  and 
Hutcliinson  in  said  leas^old  estate,  and  all 
prorislons  of  said  decree  in  any  manner  at- 
temptlng  to  subject  to  the  lien  of  said  mort- 
gage, or  to  liaTC  sold  or  barred  or  foreclosed 
the  said  one-fourth  Interest  of  J.  D.  Casey 
or  the  one-fourth  interest  of  said  J.  H. 
Hntchinson  In  or  to  said  leaseliold  estate  or 
the  boildingB  on  said  premises,  are  erroneous, 
and  sre  reversed  and  set  aside,  and  said  de- 
cree is  so  modified  as  to  provide  for  the  fore- 
closure of  the  plaintiff's  said  mortgage  on 
only  the  one-half  interest  In  said  leasehold 
ntate  that  was  owned  by  J.  M.  Toomey,  A. 
Mueller,  K  Klesendahl  and  B.  J.  Jennings, 
vhen  they  executed  said  mortgage  to  the 
plaintiff  on  July  SI,  1909,  and  providing  that 
tbe  one-fourth  interest  of  said  Casey  and  the 
Mie-fourth  interest  of  said  Hutchinson  in 
and  to  said  leasehold  estate  are  not  In  any 
manner  subject  to  said  mortgage  or  tbe  lien 
Omao^  and  are  not  to  be  sold. 

The  decree  of  the  court  below  la  modified 
u  above  stated. 

ICcBBIDB,  MOOBE,  and  BUBKKCT,  33^ 
concur. 


SniPSON  et  aL  t.  DUBBIN  «t  aLt 

(Sopreme  Court  of  Oregoo.    Nov.  20.  1913.) 

L  WiLU  (i  302*)— EXECUTXOn— AmsTA.TlON. 

BMdence  hmd  to  show  that  the  testator 
duly  executed  tbe  will  and  acknowledged  it  be- 
fore the  attesting  vitnesses. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  67S.  681,  700-710;  Dec.  Dig.  I  a02.«] 

2.  Wnu  (S  280*)  —  BzBounoir  —  Pbssokp- 

TIOXB. 

In  ease  of  a  holograph  will,  where  it  ap- 
pears to  have  been  attested  and  executed  In  ac- 
cordant with  the  requirementa  of  tbe  law. 
there  is  a  atrong  presumption  in  favor  of  its 
nlidity,  notwithatuiding  the  abaence  of  an  a^ 
testation  clause. 
[Bd.  Note.— For  other  eases,  see  mUa.  dent 
H  658-061;  Deo.  Diiri  289.*] 


3.  Wiixs  (I  282*)— Pbobatb— GoimsT. 

Where  a  will  probated  in  short  fonn  Is 
contested,  Oie  proponents  muat  re-probate  the 
same  de  novo  by  original  proof,  but  the  con- 
testant's petition  may  waive  or  admit  some  of 
tbe  necessaiT  facts  attending  the  probate,  in 
whidi  case  the  proponents  need  not  prove  them, 
and  hence,  where  the  petition  contesting  a  will 
specifically  attacked  it  on  tbe  ground  that  it 
was  not  properly  attested  and  that  it  was  ex- 
ecuted by  reason  of  the  beneficiary's  undue 
taiflueuce,  the  issuea  of  testamentary  capaclt? 
and  of  the  execution  of  the  will  by  the  decedent 
are  waived. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dik.  I  640;   Dec  Dig.  |  282.*] 

4.  WnXS  (f  163*)— CONTBST— Unddb  Infld- 
EHCB— BUBDin  or  PBOOF. 

Where  a  wilt  was  executed  and  acknowi* 
edged  in  the  absence  of  the  principal  benefi- 
ciary, the  testator  at  that  time  managing  his 
own  aff^^rs.  the  contestants  have  the  burden 
of  proving  undue  influence. 

[Ed.  Note.- For  other  caaea,  see  Willa,  Cent 
Dig.  H  388-402 ;  Dec  Digri  163.*] 

Department  1.  Appeal  fi'ora  Circuit  Court, 
Marlon  County ;  W>n.  Galloway,  Judge. 

Petition  by  J.  T.  Simpson  and  others 
against  Sarah  A.  Dnrbln  and  others  to  revoke 
the  probate  of  a  wUl.  From  a  decree  of  the 
county  court  dismissing  tbe  petition,  petl- 
ttoners  appealed  to  the  drenit  court,  wlilch 
affirmed  the  decree,  and  petltioneTs  again 
appeaL  Affirmed. 

This  Is  a  will  contnt  Francis  Marion 
Smith  died  March  28, 1910.  In  Salem,  Or.,  leav- 
ing no  lineal  desceodanta.  The  petitioners  and 
respondents  were  all  next  of  Un  to  decedent 
and  were  his  legal  heirs.  About  April  1, 
1910,  a  puier  purporting  to  be  the  last  will 
and  testament  (tf  the  decedent  was  probated 
ex  parte  in  short  form  In  the  county  court 
of  Marlon  county,  Or.  Thereafter,  about 
August  10, 1910,  ttwse  petitioners  commenced 
a  proceeding  in  tbe  above-mentioned  count? 
court  to  contest  the  said  will,  which  pro- 
ceeding was  heard  by  said  court;  and  the 
will  sustained  and  admitted  to  probate;  the 
petition  being  dismissed.  The  pretended  will 
is  written  with  pen  and  ink  on  a  sheet  of 
small  note  paper  and  Is  apparently  all,  in- 
cluding the  name  of  F.  M.  Smith  signed 
thereto,  in  the  same  handwriting,  being  in 
the  following  words  and  figures:  "Salem, 
Oregon,  Dec  9th,  1903.  This  is  my  only  and 
last  will.  I  gave  all  my  real  estate  and  per- 
sonal property  and  money  and  accounts  to  my 
sister,  Sarah  Dnrbln,  except  $100  dollars  to 
Frank  W.  Durbin  for  name.  Also  100  dollars 
to  Frank  Smith  for  name'  Also  to  Frank 
Edwards  100  dollars  for  name.  Also  Marion 
Hunt  100  dollars  for  name,  and  Frank  W. 
Durbin,  Junior,  100  dollars  for  name;  the 
balance  of  my  brothers  and  sisters*  children 
to  have  one  dollar  a  piece,  and  I  appoint  my 
sister,  Sarah  Durbin,  to  administration  of  my 
estete  without  bonds.  Subscribe  my  name: 
F.  M.  Smith.  It  B.  Hlxon,  witness.  C.  W. 
Yannke.  This  will  is  not  to  teke  effect  until 
after  my  death."  Tlie  names  "1^  B.  Hlxon" 
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and  *V.  W.  Tannke"  arc  In  different  band- 
writing  and  wltli  dlfferoit  Ink  from  that 
used  tn  the  body  of  the  Instrument 

F.  A.  Lewis,  of  Sheridan,  and  Frank 
Holmes,  of  Salem  (Simpson  A  Lewis,  of  Sberl* 
dan,  on  the  brief),  for  appellants.  John 
H.  McNary  and  W.  L,  Spauldlng,  both  of 
Salem  (Carey  F.  Martin  and  0.  U  McNary, 
both  of  Salem,  on  the  brief),  for  respondents. 

ElAKIN,  J.  (after  stating  the  facts  as  above). 
There  are  several  assignments  of  error,  but 
they  are  all  answered  by  the  decision  of 
two  qnestions,  namely:  (1)  Did  the  decedent 
write  the  will;  and  (2)  did  be  acknowledge 
to  tbe  witnesses  that  it  was  his  will  or  an 
instrument  he  executed? 

[1]  Tbe  witness  to  the  will  Hlxon  testi- 
fied: That  decedent  came  to  his  bouse  in 
Bast  Salem  in  a  buggy.  "I  rode  down  town 
with  him,  got  along  about  tbe  State  House, 
and  he  asked  me  If  X  would  sign  the  stat*^ 
ment  he  had  written  out ;  what  he  wanted 
to  do  with  hla  property.  He  said  something 
might  happen  to  him.' "  That  the  decedent 
read  the  statement  over  to  him  and  he  signed 
it  In  his  presence  in  Derby's  office.  Decedent 
then  went  to  the  stable  of  C.  W.  Yannke 
and  said  to  him:  "(^arlle,  I  have  a  paper 
here  for  you  to  sign  as  a  witness.  Will  you 
sign  as  a  witness?"  Yannke  took  tbe  paper 
and  went  into  the  stable  office  and  signed 
it  In  tbe  light  of  the  description  of  tbe 
relative  positions  of  the  witness  and  the  de- 
cedent, by  this  witness  and  another,  there 
can  be  no  doubt  but  that  Tannke  was  within 
tbe  view  of  decedent  when  he  signed  the 
paper.  Decedent  was  at  the  door  of  the  of- 
fice and  could  see  tbe  desk,  which  was  di- 
rectly opposite  the  door  and  not  more  than 
eight  feet  away,  and  he  was  within  hearing 
of  Yannke.  The  evidence  shows  that  the  wit- 
nesses do  not  pretend  to  give  aU  that  was 
said  by  decedent  but  It  Is  certain  that  there 
was  something  said  by  him  to  both  the  wit- 
nesses from  which  tbey  understood  that  the 
statement  he  asked  them  to  witness  was  a 
will.  HcFarlane  says  that  Yannke  called 
him,  stating  that  it  was  Smith's  will,  and 
needed  two  witnesses;  and  Hlxon  heard  the 
will  read  and  knew  It  was  a  will.  This  tes- 
timony was  given  nearly  two  years  after  the 
acts  and  conversations  took  place,  and  witness- 
es say  they  do  not  recall  all  the  circumstanc- 
es or  the  words  spoken.  This  fact  Is  certain, 
decedent  had  evidently  drawn  a  will.  He 
called  it  a  statement  of  the  disposition  of  his 
property.  He  was  a  farmer  able  to  be  about 
his  harness,  evldentiy  In  usual  health.  He 
bad  In  mind  tbe  persons  he  wanted  to  witness 
bis  will,  went  In  his  bu^y,  and  got  Hlxon 
as  one,  and  passing  over  Derby,  who  was 
convenient  secured  Yannke's  signature  as 
the  other  witness.  They  did  sign  it  as  wit- 
nesses at  decedent's  special  request  and  in 
bis  presence,  after  he  had  exhibited  it  to 
them  as  a  paper  he  wanted  them  to  witness. 
That  was  an  acknowledgment  of  it  to  the  wit- 


nessea.  Tlien  i>  no  better  evidence  of  the 
genolnmeas  of  a  will  than  that  it  ia  his  own 
bandwzlttns.  Hlxon  said:  "He  (Smith)  asked 
me  if  I  wonld  sign  a  statement  he  had  writ- 
ten oat*'  He  was  not  in  extremis,  where 
great  care  must  be  observed  In  the  formal 
execution  of  the  wl31  and  where  the  oppor- 
tunity is  great  to  Impose  upon  or  overreach 
one  weak  in  body  and  mind;  and  the  dr- 
comstancea  proved  are  convincing  that  the 
two  witnesses  knew  this  was  decedent's  will 
and  signed  It  at  hla  roQueat  In  his  presence 
as  such  witnesses  thereto. 

[2]  Jannan  on  Wills,  p.  105,  says:  "It  may 
be  here  mentioned  that,  if  a  will  appears  on 
the  face  of  It  to  have  been  executed  and  at- 
tested in  accordance  with  tbe  requirements  of 
tbe  act  the  maxim,  'Omnia  pnesumontur 
rite  esse  acta,'  aK>lies,  unless  it  is  clearly 
proved  by  the  attesting  witnesses  that  the 
will  was  not  In  fact  duly  executed  But 
U  the  evidence  Is  clear,  the  probate  will  be  re- 
rused.  Even  where  the  document  is  Informal 
(as  where  there  ia  no  attestation  clause  or 
tbe  clause  Is  incomplete).  It  may  be  assumed 
to  have  been  duly  executed  (espedally  If  it 
is  a  holograph  will),  although  no  evidence  of 
Its  due  execution  Is  forthcoming." 

This  principle  announced  by  Jarman  is  fol- 
lowed by  this  conrt  In  Mendenhall's  Will, 
43  Or.  642,  72  Pac.  818,  73  Pac  1033,  as  fol- 
lows: "Where  the  memory  of  witnesses  is  at 
fault  in  establishing  a  real  or  necessary  In- 
cident attending  the'  formal  execution  of  the 
will,  tbe  attestation  clause  oomes  to  tbe 
support  of  its  validity,  and  tbe  law  will  pre- 
sume a  due  execution  from  the  recitations 
of  the  requisite  facts  therein,  or  even  without 
It  upon  the  hypothesis  that  tbe  reqairements 
of  law  have  been  duly  observed." 

And  In  a  holograph  wUl  thla  presumption 
is  particularly  applicable  when  executed  in 
the  manner  hexa  shown  and  regular  on  its 
face.  See,  also,  Scbouler  on  Wills  (2d  Ed.) 
S8  0,  256. 

[S]  Furthermore  contestants  on  this  appeal 
contend  that  there  Is  no  evidence  of  the  men- 
tal capacity  of  the  decedent  nor  that  he 
signed  the  will,  but  by  the  petition  tbey  ad- 
mit these  facts.  In  Mendenhall's  Will,  supra, 
43  Or.  at  page  647.  73  Pac.  1034,  this  court, 
quoting  from  tbe  case  of  Hubbard  v.  Hub- 
bard, 7  Or.  44,  says:  "It  is  claimed  by  coun- 
sel for  appellants  that  where  a  will  has  been 
probated  'In  common  form,'  or  by  proceed- 
ings wholly  ex  parte,  as  In  this  case,  and 
the  validity  of  the  will  is  attacked  by  a  di- 
rect proceeding,  it  Is  incumbent  npon  tbe  per- 
son seeking  to  maintain  the  validity  of  the 
will  to  re-probate  the  same  de  novo,  by  orlg- 
nal  proof,  In  the  same  manner  as  if  no  pro- 
bate thereof  had  been  bad.  This  proposition, 
we  think,  la  correct  If  the  allegations  are 
sufficiently  broad  to  question  the  valldlly  of 
the  will  and  the  competency  of  tbe  proof 
as  to  Its  execution.  In  every  such  proceeding 
tbe  onus  probandl  lies  upon  the  party  pro- 
pounding the  wlU,  and  he  must  prove  every 
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fiicCr  wbtdi  Is  not  wtlTCd  m  admitted  hy  the 
pleadings,  necesMur  to  ftntHoziie  tta  probate 
in  tike  county  court  Whatem  maj  be  the 
form  of  the  lame  aa  to  erery  eatwitlal  and 
coDtTorerted  tact,  be  hoMm  the  afflnnatlve." 
And  the  court  proceeds:  *Tnits  hmgnace 
Implies  that  tl»  allegations  of  the  petition 
for  contest  must  be  saffldently  broad  and 
qiedflc  to  can  In  qoestloa  tlw  TalUIty  of  the 
will  and  the  competency  and  sofBdeocy  of  the 
proof  as  to  Its  execution.  Hie  petltlm  may 
waive  or  admit  the  necessary  facts  and 
fonnaUtUs  attendlns  the  probate,  and  good 
iwactlce  would  si^igest  that  It  ou^t  to 
point  oat  with  common  pensricuUy  the  specif- 
ic features  upon  which  reliance  is  placed 
tire  defeatbig  the  piDbatb  As  to  all  nmttevs 
wmlved  or  admitted  by  flw  pleading  It 
would  seem  that  no  addittonal  procA  are 
necessary;  but,  as  to  those  brought  in  qnes- 
tUm  by  the  petition,  the  proponent  has  the 
burden  of  the  proof  and  must  establish  them 
in  the  first  instance." 

Onutruing  the  petition  tor  this  deflnltloB  of 
the  issues,  paragraph  6  thereof  spedflcally 
points  to  the  matters  contested,  namsly: 
rrhat  the  said  writing  is  not  now  nor  never 
was  the  last  wOl  or  testsment  <tf  the  said 
Frauds  Marloa  Smith,  deceased,  •  •  • 
nor  did  either  of  said  alleged  witnesses,  to 
wit,  L.  B.  Hlzon  and  O.  W.  .Tannke,  sign  the 
allied  instrument  in  the  prcsHWs  of  ^  said 
allied  testator,  Francis  Marlon  Smith,  or 
in  tb»  presence  of  eadi  (4her,  or  at  his  ro- 
VKsti  nor  did  he  sign  the  alleged  writing 
in  the  presence  of  said  alleged  witnesses,  nor 
did  th^  rign  it  at  his  rsanest  nor  was  there 
any  sufficient  or  competent  or  other  proof 
thereof  before  the  said  court  at  the  time  of 
said  alleged  probate  of  said  pretended  wilL" 
SubdlTiflton  8  thereof  nt  least  by  redtal,  ad- 
mits tike  CTOCutlon  and  signing  of  the  will: 
Thst  at  the  time  at  ttke  execution  of  said 
pietanded  will  by  the  said  Vrands  Marlon 
Smith  he  was  of  the  sga  of  Vi  years  or 
thereabouts;  that  he  was  an  unmarried  man, 
always  harUig  lived  s  bacbelor  and  snscepti* 
Ue  to  the  inflnenoe  of  his  slstor,  Sarah  A. 
Durttfn ;  that  the  said  Sarah  A.  Z>urtdn  by 
means  of  persuasions  and  wrongful  and  un- 
due influence  and  by  means  of  constraint 
which  the  said  Francis  Marion  Smith  was  un- 
able to  rcdst  induced  the  said  Francis  Ma- 
rion Smith  to  make  the  said  writing,  purport- 
ing to  be  his  wllL  •  •  • "  Thne  the  issue 
ss  to  the  testamentary  capatdty  of  the  de- 
cedent and  of  his  wrtUng  and  signing  the  in- 
strument Is  waived  by  the  petitioner^  having 
tendered  BpecUc  issues  in  rtistlmi  thereto. 

[4]  The  circumstance  of  the  execntltm  of 
fht  will  as  above  recited  prima  fade  dls- 
dsses  a  want  of  undue  Influence  and  the  boz^ 
den  to  cstabU^  undue  Influence  is  upon  the 
fOBleetanta.  Schooler  on  WUIs  (2d  Bid.)  8  239, 
says:  "The  bwden  of  proving  fraud  ta  force 
in  ttw  procurement  ct  a  will,  unlike  the  sim- 
Irie  lisoe  at  testamentary  capacity.  Ilea  upon 


those  who  contest  tbm  Instromenl^  and  any- 
thing  which  imputes  heinous  misconduct  of 
the  psr^  ooncnned  and  interested  in  its 
execution  ouaht  to  be  MxJj  established  by  a 
miKmderance  ot  the  prwO.  As  to  undue  in- 
fluence in  the  usual  and  lees  irfEenslve  sense, 
the  burden  of  proving  affirmatively  that  It 
operated  upon  the  will  In  gnesticni  Ilea  stlU 
on  the  party  who  aUegaa  It.  ^thw  di- 
rect evidence  or  proof  of  circumstances." 
See,  also,  Scbonlor  on  WUls  and  Admlnlrtra- 
tlon,  H  170,  23ft.  And  no  evidence  was  of- 
fered upon  this  question. 

Therefore  we  conclude  Out  the  will  was 
duly  executed,  properly  witnessed,  and  was 
entitled  to  probate;  and  the  decree  of  the  cir- 
cuit court  Is  affirmed. 

MOOBB,  BURNETT,  and  BEAN.  JJ.,  con- 
cur. McBBIDB,  C.  J.,  and  RAMSEY,  nof 
sittlag. 


ZIBfMERLE  T.  CHILDBSa 
(Supreme  Court  of  Oregon.    Not.  20,  1013.) 

1.  PLBADinO  <|  Stt*)— AKBiroiCBIim— AIXDW- 
ANCE. 

Under  L  O.  L.  f  102.  proTidlng  that  the 
court  may,  at  any  time  before  trial,  allow  any 
plesdioB  to  be  amended,  and  for  like  reasons 
may  allow  saeh  pleading  to  be  amended  at  any 
time  before  the  cause  Is  submitted,  when  the 
amendment  does  not  sobstantiaUy  disngc  the 
cause  of  action,  (he  complaint  in  an  action  of 
replevin  may  be  amended  before  trial  by  ex- 
cluding some  of  the  chattels  mentioned  and  in- 
dading  others,  the  trial  court  having  such  ex- 
tensive power  to  allow  smendments  before  trial 
that  it  may  allow  the  fl&ag  (tf  an  amended  com- 
plaint containing  a  new  cause  of  action,  and 
the  last  provision  in  tfas  ststnts  spplylng  anlj 
to  trial  amendments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  686,  687,  689-706,  708%,  700; 
Dec.  Dig.  I  248.*] 

2.  TBiAL  (I  127*)— ABOtnanrs  or  Oodhsbz.. 

In  replerin  against  a  sheriff  for  chattels 
taken  upon  attachment  the  sheriff  being  the 
real  party  In  interest,  though  he  has  an  indem- 
nity boM,  statement  of  counsel  in  argument 
tiiat  he  was  not  the  real  party  In  interest,  thus 
bringing  before  the  Jury  tiie  fact  that  he  had 
the  indemnity  bond,  is  Improper. 

_[Ed.  Note.— For  other  cases,  nee  Trial,  Cent 
Dig.  f  275;  Dec.  Dig.  |  127.^1 

3.  TaiAi,  (I  120*)— AaotntxitTB  or  Ootthsu^ 

SCQFB. 

In  replevin  for  chattels  which  idaintiff 
claimed  under  a  biD  of  sale,  argument  of  coun- 
sel to  the  effect  that  the  bin  ot  sale  had  been 
recorded  is  improper,  where  the  evidence  did 
not  show  such  recordation. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  285-287;  Dec.  Dig.  {  120.*] 

4.  TaxAL  (S  120*)— Aaauinni  or  Coohsu.— 

DUTT  OF  GOTTST. 

It  Is  the  duty  «tf  trial  courts  to  compel 
counsel  to  keep  within  the  limits  of  legitimate 
argument,  and  they  shoold  not  allow  tiiem  to 
argue  matters  not  within  the  issues  and  not 
within  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !»  285-287;  Dec  Dig.  %  120.*] 
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Ct,  Apfux  and  Bbsob  (I  lOSl*)— Review— 

Habiclbss  Bbbob. 

Improper  argument  by  counsel  constdtntes 
rerersible  error;  there  being  a  presnmptioD  of 
prejudice  unless  the  appellate  coart  can  see 
that  the  adverse  party  was  not  Injored. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4038-4046;  Dee.  IMg.  S 
1031.*] 

6.  Chattix  Mobtgagm  (S  6*)  —  What  Ooh- 

BTITUTES— DETKBUIRATION. 

In  determining  whether  a  transaction  u 
a  sale  or  a  chattel  mortgage,  the  court  will 
take  into  consideration  the  intention  of  the 
parties  in  view  of  all  the  drcumstances ;  the 
question  whether  a  bill  of  sale  is  reallj  a  chat- 
tel mortgage  or  a  nle  bong  prlndpailr  od*  of 
intent 

[Bid.  Note.— For  other  cases,  sea  Chattel 
Mortgages,  Cent  Dig.  $8  23-41;  Dec.  Dig.  |  «•] 

7.  Ghattbl  Mobtoaoeb  (i  34*)  —  BixxB  or 

SAZ.E}— What  Gonstitdtbs. 

Where  a  bill  of  sale  was  given  as  securi- 
.  ty  for  the  payment  of  two  overdae  notes,  the 
transaction  constitutes  a  chattel  mortgage,  it 
appearing  that  the  payee  of  the  notes  retained 
them  and  was  to  sell  the  property  covered  by 
the  bill  of  sale  and  credit  the  amount  received 
on  the  debt  but  that  no  credit  was  to  be  made 
until  the  payee  received  something  oat  of  the 
sale  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  U  24,  38;  Dec.  Dig.  i 
84.*. 

For  other  definitions,  see  Words  and  Phras- 
es, TOL  2,  pp.  1098-im] 

8.  CBATTBt.  MoBTOAGKa  (8  34*)  —  ACTIOnS — 
BSTABLISHHSHT. 

In  an  action  at  law  upon  a  document  pur- 

{torting  to  be  a  bill  of  sale  absolnte  on  its  face, 
t  may  be  shown  to  be  a  chattel  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  |8  84.  38;  Dec.  D^.  f 
34.*] 

9.  CHATtBL  MOBIOAOU  (|  85*)  —  BlOOBDAr 

TION. 

A  bin  of  sale,  if  to  secure  a  debt,  may  be 
recorded  as  a  chattel  mortgage,  provided  it  is 
duly  attested,  acknowledged,  and  certified. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  8S  153-160;  Dec  Dig.  S 
88.*] 

En  bana  Appeal  from  Circuit  Court,  Union 
County;  J.  W.  Knowles,  Judge. 

Action  by  David  Zlmtnerle  against  Franfc 
P.  Cbilders.  From  a  Judgment  for  plaintiff, 
defendant  appeala   Reversed  and  remanded. 

Turner  Oliver,  of  La  Qrande,  for  appel- 
lant R.  J.  Green,  of  La  Grande  (F.  S.  Ivan- 
hoe,  of  La  Gnmde,  on  tbe  brief),  toi  reapond- 
eat. 

RAMSET,  J.  on  the  25th  day  of  Octo- 
ber,  1912,  the  plaintiff  began  this  action  to 
recover  possession  of  24  hogs  and  a  lot  of 
other  personal  property  described  In  the 
original  complaint.  On  November  21,  1912, 
the  defendant  filed  an  answer  to  said  com- 
plaint On  October  20,  1912,  the  plaintiff 
filed  a  motion  for  leave  to  file  an  amended 
complaint,  and  appended  to  his  motion  a 
copy  of  the  proposed  amended  pleading.  It 
appears  that  said  amended  complaint  addt 
to  the  property  sought  to  be  recovered  by 
the  original  complaint  17  tons  of  baled  timo- 


thy hay  of  the  alleged  value  of  1175.  We  be- 
lieve that  the  coart  did  not  pass  on  said 
motion  for  leave  to  file  said  amended  com- 
plaint On  January  9,  1913,  the  plaintiff 
filed  another  motion  for  leave  to  file  an 
amended  complaint,  and  appended  a  copy  of 
said  proiwsed  amended  complaint  to  said 
motion.  The  court  on  February  27,  1913, 
made  an  order  permlttli^  said  amended  com- 
plaint to  be  filed.  This  was  done  against  the 
objection  of  the  defendant  This  amended 
complaint  omits  all  the  personal  property  de- 
scribed in  the  original  complaint  excepting 
the  24  hogs,  and  includes  the  17  tons  of  bal- 
ed timothy  hay,  not  mentioned  in  the  original 
complaint  This  hay  was  included  in  tHe 
other  amended  complaint  referred  to,  supra. 
It  will  be  noticed  that  the  amended  com- 
plaint, allowed  by  the  court  below  to  be  filed, 
omits  a  large  amount  of  property  described 
in  the  original  complaint,  and  includes  17 
tons  of  hay  not  named  therein,  and  that  the 
only  property  described  In  both  the  original 
and  the  amended  complaint  so  filed  is  the  24 
hogs.  On  January  27,  1913,  the  defendant 
filed  an  answer  to  said  amended  complaint 
denying  every  allegation  thereof,  excepting 
as  especially  admitted  In  said  answer.  The 
answer  alleged  In  substance,  inter  alia,  that 
the  defendant  was  the  sheriff  of  Union  coun- 
ty; that  J.  B.  Weaver  began  an  action 
against  the  Grande  Ronde  Orchard  Company, 
a  corporation,  in  the  circuit  court  of  Union 
county,  on  Ju^  11, 1912,  to  recover  from  said 
company  the  sum  of  $442.37  and  costs ;  that 
in  said  action  a  writ  of  attachment  was  daly 
issued  and  directed  to  the  defendant  as  sher- 
iff of  said  connty,  regulriiie  him  to  attatih 
and  safely  keep  any  property  that  he  oonld 
find  in  said  county  tjelon^ng  to  said  Qrande 
Ronde  Orchard  Company,  to  secure  the  pay- 
ment of  any  Judgment  which  said  J.  B.  Weav- 
er might  recover  in  said  action;  that  said 
writ  was  duly  Issned  out  of  said  ctrcnit  court 
in  said  cause ;  that  said  writ  waa  placed  in 
the  hands  of  the  defendant  herein,  as  sh^ff 
for  service  on  July  11,  1912;  that  cm  said 
day,  by  virtue  of  said  writ,  the  defendant 
herein  did  attadi  as  the  property  of  the 
Grande  Ronde  Ordiard  Company  the  said  17 
tons  of  timothy  hay  and  said  24  hogs,  de- 
solbed  in  the  amended  complaint  and  some 
other  propoty;  that  on  November  4,  1912, 
said  J.  B.  Weaver,  in  the  said  action  by  him 
begun  against  said  Grande  Ronde  Orchard 
Company,  as  aforesaid,  duly  obtained  in  said 
drcuit  court  a  judgment  against  said  com- 
pany for  the  sum  of  $506.86  and  $138.80 
costs  and  an  order  for  the  sale  of  said  at- 
tadied  property;  that  on  November  11, 
1912,  a  writ  of  execution  and  an  order  of 
sale  of  said  attached  ^perty  was  r^^larly 
issued  out  of  said  court  to  enforce  said  Judg- 
ment ;  that  said  writ  of  ezecntlon  was  plac- 
ed In  the  hands  of  the  defendant  herein  for 
service;  that  tbe  defendant  herein  as  sncft 
sheriff,  by  authority  of  said  execution  and 
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order  of  sale,  after  giving  due  notice  there- 
of, on  NoTembor  20,  1912,  duly  sold  all  of 
said  IT  tona  of  timothy  hay  and  22  of  said 
hogs,  and  released  all  of  the  other  property 
so  attadbed;  tliat  the  d^todant  herein  al* 
l^ed,  also,  that  tb»  plaintiff  was  the  treas- 
urer and  business  manager  of  said  Grande 
Ronde  Orchard  Company,  and  that  on  or 
about  March  12,  1912,  the  plaintiff  procured, 
to  be  made  out  at  Seattle,  Wash.,  by  one  H. 
D.  Smith,  who  claimed  to  be  the  prealdent 
and  oue  John  Leigh,  who  Claimed  to  be  secre- 
tary of  said  company,  a  Ull  of  sale,  by  whldi 
said  president  and  secretary  of  said  company 
fretendea  to  sell  and  convey  to  the  pia'ntlff, 
who  was  treasurer  and  general  manager  of 
said  corporation,  the  said  17  tons  of  tlmoUiy 
bay  and  24  liogs^  and  a  large  amonnt  of 
otber  personal  properly  belonging  to  said 
company;  said  pretmdei  bin  of  sale  was 
made  without  any  raloable  ctmsideratlon; 
that  it  was  made  by  said  reddest  and 
Fecretary  without  any  authority  from  the 
board  of  directors  of  said  company,  and 
without  any  valuable  consideration  passing 
from  said  David  Zlmmerle  to  said  corpora- 
don,  and  pretended  to  tranaCer  to  aaid  Zim- 
merle  all  of  the  personal  invperty  belongli^ 
to  said  company;  that  said  pretended  sale 
vas  sham,  and  without  consideration,  and 
was  made  for  the  purpose  of  hindering,  de- 
laying, and  defrauding  the  creditors  of  said 
company,  and  especially  said  J.  B.  Weaver; 
that  it  did  so  hinder  and  deftaud  said  JT.  B. 
Weaver;  that  the  said  pretended  biU  of  sale 
was  sham  and  fraudulent;  that  all  of  said 
personal  property  remained  in  die  possession 
of  said  company,  and  that  no  part  thereof 
was  ever  delivered  into  the  possession  of 
the  plaintiff,  but  it  remained  wholly  In  the 
possession  of  said  company  after  said  pre- 
tended Ull  of  sale  waa  made  until  it  was 
attached,  as  aforesaid;  and  that  the  plain- 
tiff did  not,  at  any  time,  own  said  property, 
or  any  part  thereof,  etc.    The  plaintiff  re- 
plied to  said  answer,  denying  most  of  the 
Dev  matter  therein,  and  setting  up  new 
matter.  The  reply  alleges,  in  substance,  inter 
alia  that  at  the  date  of  the  bill  of  sale  re- 
ferred to  in  the  answer,  said  Grande  Ronde 
Orchard  Company  owed  the  plaintiff  two 
promissory  notes,  one  for  $2,400  and  the  otb- 
er (or  (1,000— both  past  due,  and,  being  un- 
able to  pay  the  sam^  on  the  12th  day  of 
Mardi,  1912,  sold  all  of  said  personal  prop- 
er^ to  the  plaintiff,  and  that  the  contidera- 
(toa  for  sold  sale  was  that  the  plaintiff 
■kovid  tell  ia4d  penonal  property,  and  ap- 
ply the  proceede  thereof  on  aaid  notet,  and 
that  said  UU  of  sale  was  made  In  good  faith, 
etc 

The  defendant  speciBes  several  alleged  er- 
nra  tot  which  he  asks  a  reversal  of  the 
ludgment  of  the  court  below. 

[II 1.  Hie  first  point  made  is  that  the 
*^wt  erred  in  permitting  the  plaintiff  to  file 
the  amoided  complaint  Section  102,  L.  O. 
^  providea:  "The  court  may,  at  any  time  be- 


fore trial,  in  tbB  furtherance  of  justlca^  and 
upon  such  terms  as  may  be  proper,  allow  any 
pleading  or  proceeding  to  be  amended  by 
adding  the  name  of  a  party*  or  other  alle- 
gation material  to  the  cause,"  etc  The  stat 
ute  relating  to  aipendments  of  pleadings 
is  liberally  construed  in  fiivor  of  parties 
asking  permission  to  amend. 

It  Is  within  the  power  of  the  trial  court 
to  allow,  before  trial,  an  amended  complaint 
to  be  filed  eontaining  n  new  oatue  of  aotion, 
Talbot  V.  Garretson,  81  Or.  2S6,  49  Pac  978; 
Lfeuallen  v.  Mosgrove^  87  Or.  448,  61  Paa 
1022 ;  York  v.  Nash,  42  Or.  827,  71  Pac.  BO. 

In  Talbot  v.  Garretson,  supra,  the  court 
says:  "It  foUows,  we  think,  that  it  is  within 
the  power  of  the  trial  court  to  allow,  be/ors 
frfol,  an  amoided  omiplaint  to  be  filed  c<m- 
tain^  a  nm  oause  o/  acMon  or  suit  ma- 
terial to  the  controversy  then  before  the 
court" 

In  Ueuallen  t.  Moagrove,  supra,  the  court 
says:  "It  must  be  regarded  as  settled  in  this 
state  that  the  court  may,  hefore  Mai,  allow 
a  pleading  to  be  amended  by  Inserting  a  new 
came  of  actum  or  detente,  if  it  is  germane 
to  or  connected  witli  the  subject-matter  of 
the  ccmtroversy." 

In  Tork  t.  Nash,  aupia,  the  court  saya: 
"Indeed,  the  court  may.  In  the  exercise  of 
a  sound  discretion,  permit  a  pleading  to  be 
amended  be/ore  Mai  by  IntiPioduclng  a  new 
cause  of  action  or  defense^  material  to  tbe 
subject-matter  of  ttie  controversy." 

In  this  case,  the  amendment  of  the  com- 
plaint consisted  In  leaving  out  a  large 
amount  of  personal  property  that  waa  de- 
scribed In  the  original  complaint,  and  insert- 
ing in  the  amended  comidatnt  the  17  tons 
of  baled  timothy  hay  that  was  not  Included 
in  the  ori^al  pleading.  The  24  hogs  were 
described  In  both  ifleadings.  Tba  17  tone  of 
timothy  hay  were  attached  by  the  defend- 
ant at  the  same  time  that  he  attached  the 
24  hogs,  and  the  other  property.  It  appears 
by  the  answer  tiiat  the  proi>erty  t3iat  was 
omitted  from  the  amended  complaint  was 
released  bv  the  Aejendant  when  he  sold  the 
hay  and  hogs. 

The  provision  of  section  102,  L.  O.  L.,  pro- 
viding that  the  amendment  of  a  pleading 
shall  not  substantially  change  the  cause  of 
action  or  the  defense  doee  not  apply  to 
amendmenU  made  hefore  trial.  It  applies 
only  to  amendments  made  during  the  trlaL 
The  order  of  the  court  permitting  the 
amended  complaint  to  be  filed  was  properly 
made. 

[Z,  8]  2.  When  the  trial  b^n,  the  attor- 
ney for  tiie  defendant  stated  that  J.  B. 
Weaver,  in  whose  action  the  property  in 
dispute  was  attached  and  sold,  was  absent 
from  the  state  of  Idaho,  and  that  be  had 
been  unable  to  get  In  communication  with 
him,  or  to  have  him  present  at  the  trial. 
One  of  the  attorneys  for  the  plaintiff,  lu 
making  his  opening  statement  to  the  Jury, 
declared  that  the  defendant  was  only  a 
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nominat  part;;  tlut  Mr.  Weavw  was  tbe 
real  party  in  Interest,  bnt  did  not  show  suf- 
ficient Interest  In  the  case  to  be  preset  at 
the  trial.  The  defendant  took  exception  to 
the  remark  of  said  coonsel  for  the  plalntlCt, 
and  the  exception  was  allowed  by  the  court. 
Afterwards  In  rebuttal,  said  attorney  for 
plalnttft  called  the  defendant  as  a  witness, 
and  over  the  objection  of  the  defendant  to 
such  evidence  as  Immaterial,  he  was  re- 
quired to  testify  that  he  was  the  sherUf  at 
the  time  the  action  was  commenced,  and 
that  he  had  an  indemnity  bond  of  $500  to 
Indemnify  himself  against  Itaa  in  case  the 
jury  should  find  against  him.  And,  in  his 
closing  argument  to  the  jury,  said  attorney 
for  the  plaintiff  dedared,  in  effect,  that  the 
defendant  Childers  was  only  a  nominal 
party  to  the  suit;  that  J.  B.  Weaver  was  the 
real  party  In  interest,  who  bad  not  shown 
suffldeut  Interest  in  the  trial  to  attend. 
The  attorney  for  the  defendant  excepted  to 
said  remarks,  and  his  exertion  was  allowed 
by  the  court  The  aaid  attorney  for  the 
plaintiff,  in  bis  dosing  address  to  the  jury, 
appealed  to  the  joey  to  find  for  the  plaintiff 
because  plaintiff  had  shown  his  good  faith 
by  getting  a  bill  of  sale  from  the  Grande 
Bonde  Orchard  Gompany  and  pladno  the 
$ame  on  record  at  notice  to  aU  the  toorid 
that  he  was  the  owner  of  the  property  In 
dispute  on  tbe  12Ui  day  of  March,  and 
diereafter.  Tbe  attorn^  for  the  defendant 
obJert«d  to  tiUs  fltatemmt,  and  aaked  that 
the  same  be  taken  from  tho  Jury,  on  the 
ground  that  there  was  no  evidence  before 
tbe  jur>'  that  any  such  bill  of  sale,  or  pre- 
tended bill  of  sale,  was  ever  placed  on  rec- 
ord, and  that  the  pretended  bill  of  sale 
was  not  witnessed  so  as  to  entitle  it  to  be 
recorded,  and  there  is  no  law  authorising  a 
bUl  of  sale  to  be  placed  on  record,  even  if 
properly  witnessed.  The  said  attorney  for 
the  plaintiff  declared  that  he  did  not  claim 
that  the  Instmment  was  entitled  to  go  on 
record,  but  insisted  that  the  jury  had  a 
right  to  consider  the  fact  that  it  was  placed 
on  record  as  showing  good  faith  of  the 
plaintiff.  The  defendant's  request  was  de- 
nied by  the  court,  and  an  exception  to  the 
ruling  allowed. 

The  questions  in  this  case  were,  whether 
the  plaintiff  was  the  owner  of  the  property 
described  in  the  amended  complaint,  and  If 
he  was,  what  was  its  value.  The  real  and 
only  i>arty  plaintiff  was  David  Zlmmerle, 
and  the  real  and  only  party  defendant  was 
Frank  P.  ChUders.  J.  B.  Weaver  was  not 
a  party  to  the  action  in  any  sense.  The 
judgment  sought  by  the  plaintiff  was 
against  Childers,  and  not  against  Weaver. 
The  counsel  for  the  plaintiff  had  no  right 
to  say  to  the  jury  that  Gfaildwa  waa  only  a 
nominal  party,  and  that  Weaver  was  tbe 
real  party.  He  bad  no  right  to  bring  Weav- 
er into  tbe  case  at  alt  The  case  was  be- 
tween Zlmmerle  and  Gblldwi.   To  assert 


that  Childers  was  only  a  nomindl  party,  and 
that  Weaver  was  the  real  party  was  to  mis- 
represent the  issue  to  be  tried.  It  was 
Immaterial  to  any  issue  in  the  case  to  prove 
that  the  defendant  had  a  bond  to  indemnify 
him  against  having  to  pay  a  possible  Judg- 
ment ■  The  Indemni^  bond  was  a  matter 
between  tbe  defendant  and  tbe  person  who 
gave  It  The  jury  had  no  right  to  consider 
that  fact  at  aU.  To  prove  that  tbe  detend- 
ant  had  a  bond  of  indemnity,  and  then  to 
appeal  to  the  jury  and  say  that  tbe  defend- 
ant was  only  a  nominal  party,  and  that 
Weaver  was  tbe  real  party,  was  an  Indirect 
way  of  saying  to  the  jury  that  Weaver  or 
the  person  who  gave  the  bond  and  not 
Childers  would  have  to  pay  the  Judgment, 
and  therefore  that  they  should  be  the  more 
willing  to  find  a  verdict  tor  tbe  plaintiff. 
Such  appeals  are  made  for  the  purpose  of 
injecting  into  a  case  an  irreleront  and 
vicious  element 

There  was  no  evidence  that  the  bill  of 
sale  bad  been  recorded.  Notwltbstandlns 
this  fa(A  and  the  tarOier  tact  tliat  cotinael 
for  the  plaintiff  expressly  admitted  that  it 
was  not  aitttled  to  be  recorded,  he  appealed 
to  the  jury  to  find  for  tbe  plaintiff,  because, 
as  he  asserted,  tbe  plaintiff  bad  diown  bSa 
good  faith  by  obtaining  the  bill  of  sale  and 
plaofMff  It  on  recm^  a$  notice  to  aU  thv 
worM  that  he  loac  the  owner  of  the  j^rop- 
ortv  %n  dUpnte.  The  counsel  for  the  plaim- 
tlff  did  not  prove  that  the  paper  had  been 
recorded,  but  asserted  that  fact  vrlthoat 
proof.  Counsel  has  no  right  to  place  a  fact 
like  that  before  the  jury  by  a  statement 
made  In  his  argument  If  he  wanted  that 
fact  before  the  Jury,  he  should  have  offered 
proof  of  It  If  he  had  offered  proof  that  the 
bill  of  sale  had  been  recorded,  it  would 
have  been  objected  to  and  probably  ruled  one 
He  got  it  before  the  Jury  as  a  part  of  his 
closing  address,  and  appealed  to  them  to 
consider  it  in  finding  their  verdict. 

[4,  S]  The  trial  of  a  hotly  contested  law- 
suit Is  a  battle,  and  able  lawyers  with  good 
intentions,  sometimes,  out  of  zeal  for  their 
client's  success,  overstep  the  lawful  bounds 
of  th^  privileges,  as  counsel,  to  the  injury 
of  the  opposite  party.  When  they  do  so.  It 
Is  the  duty  of  the  trial  courts  to  stop  them 
and  constrain  them  to  keep  within  the 
limlte  of  their  privileges.  When  objectiona 
are  made  to  improper  remarks  by  counsel. 
In  their  addresses  to  Juries,  and  the  courts 
overrule  the  objections,  and  permit  counsel 
to  go  on  with  improper  statements,  such  ac- 
tion Is  reversible  error,  unless  It  can  be  seen 
by  the  appellate  court  that  the  adverse 
party  was  not  Injured  by  such  remarks. 

In  Elliott's  General  Practice,  vol.  2,  |  695, 
the  author  says:  "Whenever  counsel  Is  guilty 
of  misconduct  in  argument  an  objection 
should  be  made,  and  exception  to  the  ruling 
of  the  court,  or  refusal  to  role  thereon,  taken 
at  ttu  ttnw  and  brought  Into  the  rarard  by 
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bill  <a  cnwpMoiw  Oomuel  has  a  ri^t  to 
interpoH^  la  a  proptr  maimer  darlag  Uw 
a^omoit  of  adTsne  coansel,  to  make  aoeh 
objectkm.  If  that  court,  over  pnver  objee- 
tlm,  errooeouBly  permits  counsti  to  peralat 
In  met  misconduct,  an  Instractltm  to  the 
Jaxj  to  disregard,  or  not  to  consider,  the  Im- 
proper remarks,  will  not,  as  a  genual  mle, 
core  file  eaot."  The  same  avthcff  in  tbe 
same  volume  (section  698)  sajB:  "As  a  gen- 
eral nile.  cowuel  in  argument  muat  oonfiHe 
(kenuolves  to  the  fat^t  Itrwoht  to  eofdenoa 
ThnSf  it  la  error,  and  caose  for  a  nev  trial, 
to  permit  cennael,  over  proper  objections  and 
exceptloiu,  to  state  and  commott  upon  facts 
pertinent  to  tbe  issn^  but  not  In  evidence. 
So,  it  it  improper  fiir  cdwimI  to  refer  to 
feete  mot  pertfnmt  to  the  inue,  tai  calcu- 
lated to  preJitMoe  the  oate  to  the  ktimy  of 
ike  opposite  party." 

In  38  Cyc  pp.  1497,  1498,  It  is  said:  '7* 
i«  hiffhly  improper,  and  ordinarily  ffround 
for  reversal,  for  oowmcI  in  argument  to  tell 
the  jury  that  defendant  i»  insured  or  has  in- 
demnity against  any  verdtc$  rmdered  agalmt 
Mm  in  the  case  on  trial." 

In  Lasslg  V.  Barskey  (Sup.)  87  N.  T.  Snpp. 
425,  the  court  says:  "In  view  of  tbe  Informa- 
tlon  conveyed  by  plaintiff's  counsel  to  the 
JoTors,  under  the  guise  of  Inquiring  Into  their 
qaaliOcatlonB,  that  the  defendant  was  Insured 
against  loss  In  the  event  of  a  recovery  against 
bim,  and  a  repetition  of  this  reprehensible 
practice  In  the  course  of  the  cross-examlna- 
tioD  of  one  of  defendant's  witnesses,  the 
Jadgment  and  order  appealed  from  should  be 
reversed^  and  a  new  trial  ordered." 

In  Hollls  v.  U.  S.  Glass  Co.,  220  Pa.  49, 
69  AtL  55,  the  facts  were  that  the  plaintiffs 
couns^  In  the  court  below,  had  said  In  his 
argument  to  the  Jury:  "It  is  nothing  to  the 
glass  company  what  this  verdict  shall  be; 
it  is  the  Insurance  company  that  will  have  to 
pa;  the  verdict,"  etc  Commenting  on  this, 
tbe  court  said:  "This  was  an  invitation  to 
find  a  verdict  on  false  grounds,  and  It  Is 
(Ven  to  the  objections  named  In  the  opinion 
la  Saxton  t.  P.  R.  Co.,  219  Pa.  402  [68  Aa 
10221.    •    •  • 

"In  determining  whether  there  was  action- 
ize negligence  and  damages  sustained.  It 
cannot  be  pretended  that  the  fact  that  the 
defendant  was  Insured  against  loss  bad  tbe 
■lightest  bearing.  Tbe'  statement  of  counsel 
was  Improptf,  and  it  was  pr«Jadl<dal  to  tbe 
defendant" 

In  Manufacturing  Co.  v.  Woodall,  116 
Torn.  006-608^  90  S.  W.  623.  the  facts  were 
that  Ow  plaintiff  was  suing  for  damages 
tac  peramal  injuries,  and  the  counsel  for 
tbe  plaintiff  made  several  attempts  to  prove 
tbat  tbe  defisndant  was  Insured  against  hav- 
ing to  pay  any  verdict  tbat  ml^t  be  Te> 
orered,  but  the  trial  court  would  not  per- 
olt  sodi  eildeaoe  to  be  given.  However, 
Uie  atgnnMDt  to  tbe  Jury  tbe  attorney 
tat  plaintlfl  claimed  that  be  bad  a  right 
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to  ostiMne  that  the  deCendant  had  such  in- 
snranc^  and  claimed  tbat  if  it  bad  not  bad 
mxdi  insnrance  it  votild  have  been  more  care> 
fnl.  Goons^l  tor  Hie  dafendant  at  onoe  ob- 
jected to  said  remarks,  and  moved  for  a  mis* 
trial  on  account  thereof,  but  tbe  trial  court 
dailed  tbe  motlcm  and  instructed  tbe  Jury 
not  to  consider  said  Improper  remarks.  Hie 
Supreme  Court  commenting  on  said  remarks 
and  tbe  action  of  tbe  trial  court  said: 
"Should  a  verdict  obtained  undw  sudi  condi- 
tions be  permitted  to  stand?  We  think  not 
It  is  too  well  settled  to  require  citation  of 
authorities  that,  In  an  action  of  negligence. 
It  is  Incompetent  to  show  that  the  defendant 
Is  insured  against  loss  in  case  of  a  recovery 
against  blm  on  account  of  his  negligence. 
*  *  *  The  effect  of  this  could  not  Iiave 
been  otherwise  than  prejudicial  to  the  com- 
pany, in  that  the  Jury  would  the  more  readily 
return  a  verdict  against  It  upon  the  assiunp- 
tion  that  it  was  Indemnified  against  loss." 

In  Lone  Star  Brewing  Co.  v.  Volth  (Tex. 
Civ.  App.)  84  S.  W.  1100,  the  court  says: 
"There  are  a  number  of  assignments  of  er- 
ror predicated  upon  bills  of  exception  which 
show  on  the  part  of  appellee's  counsel,"  per- 
sistent efforts  "during  the  trial,  from  tbe  be- 
ginning to  the  close  of  his  argument,  to  get 
before  tbe  Jury  tbe  fitct  tbat  appellant  was 
insured  some  insurance  rompany  at^lnst 
loss,  by  reason  of  appellee's  injuries,  and  to 
create  tbe  Impression  upon  the  Jury  that  las 
reason  of  such  Insurance  the  damages  sued 
for,  if  recovered,  would  fall  npim  the  Insnr^ 
ance  company,  and  not  iQKm  XSnt  appellant. 
We  are  of  tbe  opinion  that  this  conduct  on 
the  part  (tf  plaintiff's  counsel  was  prejudicial 
to  the  defradant,  and  constitutes  error,  wblcb 
requires  a  reversal  of  tbe  Judgmrait" 

In  this  case,  the  counsel  for  plaintiff,  over 
the  objection  of  the  defendant,  proved  that 
the  defendant  had  a  bond  Indemnifying  him 
against  having  to  pay  any  Judgment  not  ex- 
ceeding $500,  that  might  be  recovered,  and 
then  argued  to  the  Jury  that  the.  defendant 
was  only  a  nominal  party  and  that  the  real 
party  was  J.  B.  Weaver,  at  whose  suit  the 
property  was  attached.  This  conduct  of  the 
plalntifr's  counsel  was  prejudicial  error. 

The  remarks  of  the  plalntlfTs  counsel,  over 
the  objection  and  exceptifm  of  the  defendant, 
concerning  the  pretended  recording  of  said 
bill  of  sale,  were  error,  also.  Trial  courts 
are  clothed  with  ample  power  to  prevent 
counsel's  arguing  to  jurors  matters  not  with- 
in tbe  Issues,  or  not  within  the  evidence,  and 
they  should  not  hesitate  to  use  this  power, 
and  thus  safeguard  the  rights  of  litigants. 

3.  As  a  new  trial  will  be  granted.  It  is  not 
necessary  to  pass  on  the  question  whether 
tbe  onus  Is  on  the  plaintiff  to  show  tiut  the 
bill  of  sale  was  executed  by  proper  autborltr, 
or  witether  tbe  anthorltr  of  the  officers  will 
be  presumed  prbmi  fade  from  tiie  manner 
In  wbtcb  said  pspw  appears  to  bave  been 
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ezecnted.  The  parties  can  get  tbelr  evidence 
In  better  form  for  a  new  trial,  we  presume. 

[t,  7]  4.  The  appellant  contends  tbat  said 
blU  of  sale,  if  it  baa  any  Talldity.  la  shown 
by  the  erldenoe  to  be  a  mor^;age.  On  its 
face  it  iB  a  bill  of  sale.  The  evidence  toids 
to  prove  that,  at  the  time  that  this  paper 
bears  date,  the  Grande  Bonde  Orchard  Com- 
pany was  indebted  to  the  plaintiff  In  tiw 
sum  of  ¥3,400,  wliidi  was  evldaiced  bj  two 
promissory  notes.  These  notes  were  past 
due,  and  the  company  was  in  financial  dis- 
tress and  unable  to  pay  them.  One  note  was 
given  for  $1,000  and  the  other  for  92,400, 
The  bill  of  sale  purports  to  have  been  made 
for  $1  and  other  valuable  conslderationB. 
The  plaintiff  alleges  in  his  reply  tbat  the 
consideration  for  the  execution  of  the  Ull 
of  sale  was  that  he  should  sell  the  proper^ 
described  thw^n  and  apply  the  proceeds 
thereof  upon  said  two  promissory  notes.  In 
his  evidence  he  testlflra,  that  he  demanded 
the  money  owing  him  on  said  two  notes,  and 
that  he  got  the  bill  of  sale^  with  the  agree- 
ment tbat  he  would  s^  the  property  and  ap- 
ply what  he  should  get  tiier^rom  on  said 
notes.  He  kept  both  notes  and  has  not  cred- 
ited anything  on  either  of  them.  The  plain- 
tiff had  this  bill  of  sale  prepared  and  sent 
It  to  Seattle,  and  received  it  back  through 
the  mall,  attar  It  had  been  signed.  Mr.  Gea 
L.  Cleaver,  one  of  the  directors  of  tiie  Grande 
Rondo  Orchard  Company,  testified.  In  sub- 
stance, that  It  was  his  understanding  that 
this  bill  of  sale  was  made  to  the  defendant 
so  that  he  could  sell  some  of  the  property 
on  the  ranch  at  Cove,  and  apply  it  on  his 
notes  tbat  were  due.  While  this  instrument 
on  Its  face  purports  to  be  an  absolute  bill 
of  sale,  the  allegation  in  the  reply  dted 
supra,  and  the  evidence  of  the  plaintiff  and 
Mr.  Cleaver,  tend  to  prove  that  it  was  exe- 
cuted to  secure  the  payment  of  the  promis- 
sory notes  referred  to  supra. 

If  this  bill  of  sale  was  Intended  at  the 
time  that  it  was  executed  to  operate  as  se- 
curity for.  the  payment  of  a  debt  owing  by 
the  vendor  to  the  vendee,  it  Is,  In  effect,  a 
chattel  mortgage.  In  35  Cyc.  pp.  34,  35,  the 
law  is  stated  thus:  "In  determining  whether 
a  transaction  Is  a  sale  or  a  chattel  mortgage, 
the  court  will  take  into  consideration  the  in- 
tention of  the  parties  in  view  of  all  the 
circumstances." 

In  4  American  &  Sngllsh  Ent^.  L.  (2d 
Ed.)  i^.  562,  663,  the  rule  is  stated  thus:  "A 
Ull  of  sale,  although  absolute  on  its  face,  if 
taken  as  security  for  a  debt.  Is  in  effect  a 
chattel  mortgage,  and,  as  to  the  immediate 
parties  thereto,  will  in  eauit7  be  treated  as 
such.  But,  on  the  other  hand,  the  general 
principle  is  that,  where  the  transaction  clear- 
ly shows  that  the  entire  interest  in  the  prop- 
erty is  conveyed  without  reservation,  it  will 
be  treated  as  an  absolute  sale." 

In  Nicklln  v.  Bette  Spring  Co.,  U  Or.  407, 


6  Pac.  62,  SO  Am.  B^.  477,  the  court  says: 
"It  Is  hardly  necessary  to  cite  authorities  to 
show  that  a  bill  of  sale  absoltUe  In  its  terma 
becomes  a  chattel  mortgage  upon  proof  by 
parol  that  it  was  made  to  secure  a  debt. 
It  is  the  nature  of  the  transaction  at  its  in- 
ception whldi  determines  12i6  diaracter  of 
the  instrument " 

la  Spalding  t.  Brown,  88  Or.  106,  00  Pac; 
187,  the  court  says:  *rrhsE«  is  pertiapsnocoii- 
dosiva  single  test  by  which  it  may  be  detar^ 
mined  that  any  transaction  may  be  denominat- 
ed or  legally  characterised  as  a  mortgage,  ma 
distinguished  from  a  conditional  sale.  The 
primary  inquiry  may  be  said  to  be  the  Inten- 
tion of  the  parties,  and  this  may  be  ^etae- 
mined,  not  alone  the  Instroment  whldi 
forms  the  basis  of  the  tranaacttom,  bat  by 
the  attendant  and  snrnmndincidrcamataiices, 
and  the  conditions  nnder  which  it  was  de- 
livered and  deslgnsd  to  become  effecUva" 

In  this  case  it  It  was  the  Intoitlon  of  tbs 
parties  at  the  time  the  instrument  was  exe- 
cuted to  convey  to  the  vendee  the  oitlre  In- 
traest  in  the  property  witlioiit  res^ratlon, 
said  instrument  was  a  bill  of  sale ;  but.  If  it 
was  the  Intention  of  the  TOidor  to  conv^ 
the  property  to  the  plaintiff  to  secure  the 
debt  whldi  the  company  owed  him,  witb  th.e 
agreonent  that  he  was  to  sell  the  iwoperty 
and  to  credit  the  amount  received  tor  it  on 
the  debt,  and  tbat  no  credit  was  to  be  made 
on  the  debt  until  the  plaintiff  received  some- 
thing for  the  sale  of  the  property,  such  In- 
strument was  In  effect  a  chattel  mortgage. 
It  is  largely  a  matter  of  intention,  to  be  de- 
termined by  the  facte  and  drcnmstances  sur- 
rounding the  transaction.  But,  In  cases  of 
doubt,  courts  are  inclined  to  construe  the 
transaction  as  a  mortgage.  Spalding 
Brown,  36  Or.  160,  08  Pac.  185. 

[8, 1]  0.  In  this  stete.  In  an  action  at  law, 
a  bill  of  sale,  absolute  on  Ite  face,  may  be 
shown  to  be  a  <diattel  mortgage.  Bartel 
Lope,  6  Or.  826 ;  Pacific  Biscuit  Oo.  t.  Dog- 
ger, 42  Or.  603,  70  Pac.  623. 

If  a  bill  of  sale  Is  made  to  secure  a  debt, 
it  is  a  i^ttd  mortgage,  and.  It  ezecnted. 
witnessed,  acknowledged,  and  certified  aa  a 
chattel  mortgage  is  required  to  be,  it  is  en- 
titled to  be  recorded  a*  a  chattel  mortgage. 
Nicklln  V.  Betts  Spring  Co.,  U  Or.  406,  5 
Pac.  61,  60  Am.  Rep.  477. 

We  do  not  find  it  necessary  to  pass  on  the 
other  questions  raised  on  this  appeal. 

The  Jni^ment  of  the  court  below  it  re- 
versed, and  A  new  trial  is  granted. 


STATE  V.  McAllister. 

(Supreme  Court  of  Oregon.  Nov.  20,  1913.) 
1-  SODOUT  (%  6*)— IHDICTIMWI^UPFICIKRCT. 

L.  O.  L.  I  1439,  provides  that  the  manner 
of  Btating  the  act  constituting  the  crime-  ns 
itated  in  the  appeodlx  to  the  Oriminal  Code 
ia  sufflcient,  where  the  forms  are  applicable,  and 
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in  other  cases  fomu  mar  tw  used  as  nearly 
simitar  aa  the  Datnre  of  tne  case  permite.  The 
form  of  indictment  given  on  paee  1011  for 
charcing  rape  ia  tbat  defendant  "forcibly  rav- 
ished C.  a  woman  of  the  age  of  14  years." 
The  indictment  alleged  that  accused  did  tmlaw- 
fullj  "commit  the  crime  against  nature  in, 
npon,  and  with  one  B.  K.,  then  and  there  being 
a  male  pancHi;  said  crime  sgainst  nature  be- 
ing too  weU  nudcrstood  and  too  diBgustlng  to 
be  herein  more  fally  set  forth."  Held,  that  the 
indictment  was  aafficient  ander  the  Coae,  though 
it  would  not  be  sufficient  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Sodomy, 
Cent  Dig.  S  6;  Dec.  Dig.  |  6.*] 

2.  Cbhobai.  Law  (i  86B*)— Btowhgb— Oth- 

U  OlRHSIS. 

In  a  pToseeotion  for  committing  the  crime 
■gainst  nature  with  a  male  person,  evidence 
that  accused  had  committed  tne  aame  ofFenae 
with  odiera  tluui  the  person  named  1b  the  in- 
dletmait  mm  not  admiMiUe^ 

[Ed.  Notfc— For  other  cases,  see  Grtmlnal 
Uw.  Cent.  Vig.  H  S23n«tA;  Deo.  Dig.  |  860.*] 

3.  Convrs  (|  89*)— Stabb  Dboisib. 

The  doctrine  of  stare  decisis  Hhonld  not  be 
departed  from,  unless  it  appears,  on  subsequent 
etamfaution  at  the  question,  that  the  former 
ease  was  decided  contrary  to  sound  principle. 

[Ed.  Note^For  other  caseiL  see  Conrta,  Cent 
Dig.  H  311,  512;  Dec.  1^.  I  89.*] 

4.  Cbihiral  Law  (|  762*)— Teiai>-Inbtbuo- 
noNs— CoiufKNT  on  Facts. 

L.  O.  S  139,  provides  that  In  charging 
the  jaty  the  court  shall  state  all  matters  of 
law  wbidb  it  thinks  necessary  for  the  jury's 
information,  but  shall  not  present  the  facts  of 
the  case.  In  a  prosecution  for  the  crime  against 
natore  the  court  stated  that:  "The  court  thinks 
that  a  man  with  normal  sexual  Instincts  is  in- 
capable of  committing  the  crime,  and  that  it  is 
only  ■  person  of  abnormal  sexual  sense  that  is 
capable  of  committing  it  So  if  you  are  satia- 
fied  that  raie  was  possessed  of  this  unnatural 
or  abnormal  sexual  sens&  you  mi^t  infer  that 
be  had  a  motive."  HeM,  tbat  the  instruction 
was  prejudicial  error  as  being  an  npression  of 
the  court's  Indivldnal  opinion  on  a  matter  of 
fict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  »  1731,  17&0,  1764^  1768, 

1758,  176D;  Dec  IHg.  {  7'62.*] 

5.  CBiHurAi.  Llw  (I  762*)  — Peovihcb  o» 

JtTBY. 

The  court  should  not  express  an  opinion 
00  any  fact  in  the  case  in  charging  the  jury ; 
it  being  for  the  jury  to  determine  what  Uie 
facts  are. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  M  1731,  1750,  17B4,  1788, 

1759,  1769 ;   Dec.  l5ig.  |  762.*] 

fli  CsnnNAL  Law  (|  1044*)— Quashing  Im- 
DicnfEZTT— Tin  or  H^onon  —  Motion  in 

SUPBDIB  COUBT. 
A  motion  to  quash  the  indictment  and  dis- 
diarge  accused  should  be  filed  in  the  trial  court, 
sod  m^  not  be  made  in  the  Supreme  Court,  L. 
0.  L.  f  1625,  providing  that  the  judgment  ap- 
pealed from  can  be  reviewed  only  as  to  ques- 
tions of  law  appearing  upon  the  transcript,  and 
Sapteme  Court  rule  4  (117  Pac  ix)  requiring 
the  appellant  to  set  out  in  full  in  Ua  first  briefs 
the  errors  alleged. 

{Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  DIs.  H  2872,  267^2876 ;  Dec.  Dig. 
f  1044.*] 

HcBride,  C  J.,  and  BScNary  and  BaMo,  13^ 
diaseating. 

In  Bank.  Appeal  from  Orcolt  Court,  Mult 
aomah  County;  J.  P.  Kavanaugh,  Judge. 


B.  a.  J.  IfoAlUster  waa  convicted  tC  the 
crime  against  nature,  and  appeals.  Berersed, 
and  new  trial  granted. 

B.  J,  Slater,  of  Portland,  for  appellant 
Robert  F.  Maguire,  Deputy  Dlst  Atty..  of 
Portland  (Walter  H.  Bvans,  Dlst  Atty.,  and 
Frank  Collier,  both  of  Portland,  on  the 
brief),  for  the  Stata 

RAMSEY,  J.  The  defendant  demurred  to 
the  Indictment,  alleging  that  it  does  not  sub- 
stantially conform  to  the  requliementB  of 
chapter  7  of  title  8  of  Lord's  Oregon  Laws, 
in  that  It  does  not  contain  such  spedflca- 
tlons  of  the  crime  attempted  t6  be  charged 
and  the  particular  circumstances  thereof  as 
required  by  said  provisions,  and  that  the 
facts  stated  do  not  constitute  a  crime. 

The  charging  part  of  the  Indictment  Is  In 
the  following  words:  "The  said  B.  S.  J. 
McAllister,  on  the  2Sth  day  of  October,  1912, 
in  the  county  of  Multnomah  and  the  state 
of  Oregon,  then  and  there  being,  did,  then 
and  there,  unlawfully  and  feloniously  com- 
mit the  crime  against  nature  in,  upon,  and 
with  one  Roy  Kadel,  he,  the  said  Roy  Kadel, 
then  and  there  being  a  male  person;  said 
crime  against  nature  bdng  too  well  under- 
stood and  too  disgusting  to  be  herein  more 
fully  set  forth,"  etc. 

Subdivision  6  of  section  1448,  L.  O.  K,  re- 
quires the  act  charged  as  the  crime  to  be 
clearly  and  distinctly  set  forth.  In  ordinary 
and  concise  language,  without  repetition,  and 
in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  In- 
tended. 

All  /ormt  of  common-law  pleadings  in 
criminal  actlona  wwe  abolished  by  section 
1435,  L.  a  Lb 

Section  1439,  L.  O.  L,,  provides  that  the 
manner  of  stating  the  act  constituting  the 
crime,  as  set  forth  In  the  appendix  to  the 
Criminal  Code,  Is  anflteient  In  all  cases  ;nrhere 
the  forms  ttiare  given  are  ai^Ucable,  and 
said  section  further  provides  that  "in  other 
cases,  forms  may  be  used  as  nearly  similar 
as  the  nature  of  the  case  will  permit" 

The  forms  given  in  the  appendix  of  the 
Criminal  Code  are  very  brief  and  use  no 
surplus  words,  and,  in  cases  where  no  forms 
are  given,  tiie  pleader  is  authorized  to  fbl- 
low  the  models  given  as  nearly  as  the  nature 
of  the  case  will  permit  No  form  is  set  forth 
for  the  crime  against  nature,  bnt  a  form 
for  rape  Is  set  forth  on  page  1011,  L.  O.  L. 
Where  the  person  upon  whom  the  rape  is 
conunftted  is  above  the  age  of  consent,  the 
charging  words  are  that  the  defendant  "for- 
cibly ravished  0:  D.,  a  woman  of  the  age  of 
14  years.**  It  is  not  necessary  to  allege  that 
the  defendant  "carnally  knew**  the  person 
ravished.  The  crime  against  nature  Is  much 
like  rape  as  to  the  manner  of  its  commis- 
sion. 

In  the  case  of  Com.  t.  Dill,  160  Mass.  536. 
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M  N.  E.  472— A  sodomr  caie— tbe  Indictment 
charged  that  the  defendant  did  "unlawfully 
and  feloniously  commit  a  oartaln  unnatural 
and  laadTlous  act,"  with  a  person  therein 
named.  The  MassachuBetts  statute  provided 
that  It  diould  not  be  necessary  to  allege  a 
description  of  tbe  crime  In  the  Indictment 
Passing  upon  the  sufficiency  of  the  Indictment, 
the  court  said:  "We  think  the  indictment 
good  without  refieraice  to  section  2  of  the 
statute.  Before  the  statute,  sodtmiy  had  long 
been  known  as  a  crime  i^bist  nature." 

In  (People  t.  WUllams,  66  Gal.  647,  an  In- 
formation for  an  att^pt  to  commit  the 
crime  against  nature,  charged  that  the  de- 
fendant "did  willful^  and  unlawfully  and 
feloniously  make  an  assault  on  H.  G.,  with 
Intent  to  commit  in  and  upon  the  person  of 
H.  O.  the  infamous  crime  against  nature," 
etc  The  court  held  it  sufficient,  saying:  "We 
have  examined  the  Information  In  this  case 
and  consider  it  good.  The  acts  constltutii^ 
tbe  offense  are  stated  in  ordinary  and  con- 
cise language,  and  In  such  a  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  Is  Intended;  •  •  •  every 
person  of  ordinary  intelligence  understands 
what  the  crime  against  nature  with  a  human 
being  is." 

In  McGlaln's  Criminal  Laws,  toI.  2,  S  1154, 
the  author  says:  "An  Indictment  which 
charges  that  the  defendant  did  unlawfully 
and  feloniously  commit  a  certain  unnatural 
and  lascivious  act  with  a  person  named,  or 
did  feloniously,  etc.,  commit  the  Infamous 
crime  against  nature  with,  etc.,  Is  sufficient." 

[1]  We  hold  that  the  Indictment  Is  suffi- 
cient, although  it  would  be  Insufficient  at 
common  law.  The  demurrer  was  properly 
overruled. 

[2]  2.  On  the  trial,  In  the  court  below,  sev- 
eral witnesses  were  permitted,  over  the  objec- 
tions of  the  defendant,  to  give  evidence  tend- 
ing to  prove  that  the  defendant  had  com- 
mlttedi  with  persons  other  than  the  iJerson 
named  In  the  Indictment,  the  crime  against 
nature.  The  case  of  State  v.  Start,  132  Pac. 
512,  Is  a  case  In  which  the  defendant  was 
charged  with  the  crime  against  nature,  com- 
mitted with  another  man.  In  that  case  the 
trial  court  had  permitted  to  be  given  in 
evidence  testimony  tending  to  prove  that  tbe 
defendant  had  committed  the  crime  against 
nature  with  other  persons.  It  was  held  In 
that  case,  by  a  majority  of  the  court,  that 
such  evidence  was  not  admissible.  In  that 
case  the  opinion  of  the  majority  of  the  court 
was  written  by  Justice  Burnett,  and  con- 
curred In  by  Justices  Moore  and  Bean.  Tbe 
opinion  of  the  minority  was  written  by  Chief 
Justice  McBride  and  concurred  in  by  Justice 
Eakln.  Those  opinions  examined,  with  thor- 
oughness and  ability,  the  question  as  to  the 
admissibility  of  evidence  tending  to  prove 
that  the  defendant  had  committed  tbe  crime 
against  nature  with  persons  other  than  the 
one  named  In  the  Indictment,  and  the  major- 
ity of  the  court  held  that  such  evidence 


was  not  admladblflb  while  tba  opinion  of 
the  minority  came  to  Uie  opposite  concln- 
alon.  We  do  not  dean  it  necessary  to  re- 
examine that  qneatlon  In  this  case.  We  hold 
that  0ie  rule  declared  In  that  case  by  a  ma- 
jority of  the  court  should  be  followed. 

In  Olblln  T.  Jordan.  6  OaL  418^  the  court 
Bays:  "This  case  may  be  a  hard  om;  but  it 
fmma  no  reason  why  the  former  dedalona 
should  be  disregarded.  The  frequent  In- 
stances in  which  courts  hare  relaxed  rules 
to  avoid  the  oonsequencee  of  cases  like  this 
have  done  mwe  to  oonfuse  and  complicate 
the  law  •  •  •  than  an  other  cases  pat 
together.  A  rule  once  established  and  firm- 
ly adhered  to  may  work  apparent  hardship 
In  a  few  cases,  but  In  the  end  irill  have  been 
more  beneficial  than  If  constantly  deviated 
from." 

In  Hogatt  T.  Blngaman,  7  How.  (Miss.)  669, 
the  court  says:  "It  should  require  very 
controlling  oonslderatlans  to  Induce  any  court 
to  break  down  a  fcnmer  decision  and  lay 
affain  the  foundattma  of  the  Um. 

In  his  work  on  Bailments,  Sir  William 
Jones,  commenting  on  the  m^Tiiii  "that  noth- 
ing is  law  that  Is  not  reason"  says:  "This  la 
a  madm  In  theory  excellent,  In  practloe  dan- 
gerous; as  many  roles,  true  In  Uie  abrtract. 
are  false  In  the  ccmcrete.  For,  since  the 
reason  of  Tltlus  may,  and  frequently  do^ 
differ  from  the  reasoning  of  Septimins,  no 
man  who  Is  not  a  lawyw  would  ewt  latow 
how  to  advise,  unless  conrte  were  bound  by 
authority  as  firmly  as  pagan  deities  were  sup- 
posed to  be  bound  by  the  decrees  of  fat&** 

In  Grignon's  Lessee  v.  Astor,  2  How.  (tJ.  S.) 
343,  11  L.  Ed.  283,  the  court  says :  "We  do 
not  deem  It  necessary  now,  or  hereafter,  to  re- 
trace the  reasons  or  the  authorities  on  which 
the  decisions  of  this  court  in  that  or  the  other 
cases  which  preceded  It  rested.  They  are 
founded  on  the  oldest  and  the  most  sacred 
of  the  principles  of  the  common  law;  time 
has  consecrated  them ;  the  courts  of  the  states 
have  followed,  and  this  court  has  never  de- 
parted from,  them." 

In  Sydnor  v.  Gascolgne,  11  Tex.  4Kt,  the 
court  says :  "The  rule  of  stare  decisis,  so  far 
as  It  applies  to  decisions  of  our  own  court, 
should  not  be  disregarded  but  on  the  fullest 
conviction  that  the  .law  had  been  settled 
wrong ;  and,  even  then,  we  should  pause  and 
consider  how  far  the  reversal  would  affect 
transactions  entered  into  and  acted  upon,  un- 
der tbe  law  of  this  court" 

In  Wells  on  Bes  Adjudlcata  and  Stare  De- 
dais,  section  596,  the  author  says:  "Hence, 
when  once  a  principle  has  been  fully  recog- 
nized, it  should  not  be  changed,  except  it  la 
found  to  be  unbearably  wrong,  or  else  It  la 
changed  or  abrogated  by  the  Legislature,  to 
whom  the  correction  of  errors  ought  usually 
to  be  left  as  to  long^tabllshed  principles, 
acted  upon  as  a  rule  of  property." 

[3]  In  State  v.  Clark,  9  Or.  470,  the  court 
says:  "Stare  decisis  is  tbe  policy  of  the 
courts,  and  tbe  principle  upon  which  rests 
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the  aotborlt?.  of  JodlcUl  dedalou  as  pnoe- 
dats  Ib  SDbaeqaent  litigation,  and  tbis  doc- 
trine  OD^t  not  to  be  dapartttd  from,  except 
when  sobseqaoit  examination  abowa  the  cuae 
to  Jkftw  been  decided  coniranf  to  prlno^le.** 
See,  alsc^  Mnltnomab  Gonntr  t.  SUkelt,  10  Or. 
(B;  Deepain  t.  Crow,  14  Or.  404, 12  Pac.  806. 

We  belleTe  that  the  rale  stated  In  State  t. 
Clait,  sapra,  Is  the  correct  one,  and  that  a 
doctrine  declared  by  a  former  dedakm  of 
this  court  should  not  be  orerrnled  or  depart- 
ed from,  ndless  the  court  is  satlsfled  upon 
snbscqnoit  exainlnatlon  of  the  qnestlou  that 
the  fonner  case  was  decided  contrary  to 
BODDd  prlndple. 

The  case  of  State  t.  Start,  sapra,  was  thor- 
ongfaly  considered,  and  it  Is  directly  In  point 
on  this  onestlon,  and  a  majority  of  the  court 
find  nothing  therein  contrary  to  eoand  prin- 
ciple, and  we  follow  that  case,  holding,  that 
111  erldenoe  reedred  by  the  conrt  tending  to 
prove  that  the  defendant  had  committed  the 
cilme  against  nature  wilh  persons  other  than 
Bo7  Eadd  (the  person  named  In  the  Indict- 
ment was  incompetent  and  Irrelevant,  and 
Uut  its  admission  was  error. 

[•]  4.  The  court  below  gave  this  Instrnc- 
tion  to  the  Jury:  "The  conrt  tbinka  that  a 
man  with  normal  sexnal  insttncto  is  Incapa- 
ble of  committing  the  crime,  and  that  it  Is 
onl;  a  person  of  abnormal  $exual  aerue  that 
t*  cajuMe  of  oommttUnff  it.  Bo  if  you  were 
ntitfted  fhot  one  toae  poeeeated  of  tMs  im- 
aafarol  or  abnormal  semtai  $en»e,  yo»  mtffht 
hfer  tkmt  he  had  a  motive,  a  reofon  or  a 
lonx,  impOUnff  him  to  do  euch  o»  act,"  etc. 

Section  1S8,  L.  O.  L..  provides:  "In  charg- 
ing tbe  jory,  the  conrt  shall  state  to  them  all 
mtttert  of  law  which  It  thinks  necessary  for 
thdr  infbrmatlon  In  giving  their  verdict,  but 
it  $hoU  not  present  the  facta  of  the  cate,"  etc. 
Tbe  opinion  of  the  conrt  stated  in  the  for^^ 
Ins  charge  may  or  may  not  be  trae  as  a  fact 
It  certainly  la  not  a  matter  of  lav).  The 
omrt  has  no  rls^t  to  stete  facts  to  the  Jnry, 
unless  th^  are  of  sncb  a  nature  that  the 
court  can  pn^terly  teke  Judicial  notice  of 
them. 

Hie  case  of  Keen  v.  Keen,  49  Or.  866,  90 
Pac  149;  10  Lu  R.  A.  (N.  S.)  604,  14  Ann. 
Caa.  46,  was  an  action  by  a  wife  against  an- 
other woman  for  damages  for  alienating  her 
husband's  affection,  and  at  the  trial  the  Judge 
InadTcrtently,  pasidng  upon  an  objection  to 
a  qnestloD,  made  the  following  remarks,  in 
the  presence  of  the  Jury :  "I  don't  think  it 
nukes  any  difference  in  tills  case.  The 
diarge  Is  that  she  seduced  him.  My  ezperi- 
otce  bas  been,  my  observation  has  been,  that 
a  woman  is  not  liable  to  be  seduced  without 
she  contributes  a  little  In  some  way  to  the 
Eoeral  purposes  of  the  case."  There  the 
lodge  ateted  the  result  of  his  observation  in 
the  hearing  of  the  Jury,  and  not  as  a  part  of 
bli  chai^,  and  It  wtis  held  to  be  error.  Pass- 
ing upon  the  matter  the  court  sayfi:  "Our 
lUtute  commands  that,  in  charging  tbe  jury, 
^  eourt  shall  not  present  the  facte  of  the 


case,  but  shall  inform  the  Jury  that  they  are 
the  exclusive  Judges  ttf  all  qneattons  of  fact 
*  *  *  The  remuk  complained  of  was,  In 
our  opinion,  a  violation  of  the  provision 
last  named,  and.  beUevinf  that  It  was  not  ex- 
pressly wiflidrawn,  It  la  Imposrible  to  say 
what  tlie  effect  of  such  language  was  on  the 
minds  of  ttie  triers  of  fact,  and  hence  the 
Jnd^oit  la  reversed  and  a  new  trial  order- 
ed.- 

Tbompeon,  In  his  work  on  Charging  the  Ju- 
ry, pp.  79,  80,  saya :  "JTuriea-^wrtlcularly  ig- 
norant Juries — watdi  with  great  eagerness 
any  expression  of  (pinion  from  the  bench, 
and  are  very  apt  to  follow  it,  whether  It  fhlla 
from  the  lips  of  the  Judge  aa  a  casual  re- 
mark. •  •  •  stUl  less  win  the  law  per- 
mit an  expression  of  his  own  oiAnlon  of  tiie 
facte  of  the  case,  based,  not  upon  the  evi- 
dence, but  upon  bis  own  knowledge." 

[I]  Our  atetnte  is  express  that  the  conrt 
"shall  not  present  tbe  facte  of  the  case,"  but 
shall  stete  to  the  Jury  "all  matters  of  law 
which  It  thinks  necessary  for  their  Informa- 
tion" In  rendering  a  verdict  It  is  the  prov- 
ince of  the  Jury  to  determine  what  the  facts 
are  in  any  case,  and  the  court  has  no  right 
to  express  an  opinion  on  any  fact  In  a  case, 
when  charging  tbe  Juiy.  Kelly,  Chief  Jus- 
tice, in  the  case  of  Stete  v.  Whitney,  7  Or. 
300,  says:  "It  la  the  exclusive  province  of  tbe 
Jury  to  determine  questions  of  fact  They, 
and  they  only,  have  the  right  to  Judge  of  the 
credibility  of  witnesses,  and  of  the  weight 
and  effect  of  their  testimony.  It  has  always 
been  held  to  be  an  erroneous  instruction  when 
the  court  assumed  any  controverted  facts  to 
be  proven,  instead  of  submitting  to  the  Jury 
the  question  whether  or  not  it  has  been  es- 
tebllshed  by  the  testimony  before  tbem." 

In  this  case  the  trial  Judge  told  the  Jury 
that  he  thought  a  man  with  normal  sexual 
inetlncto  was  not  capable  of  committing  the 
crime  charged,  and  that  only  a  person  of  ab- 
normal sexual  sense  i»  capable  of  committing 
such  an  offense.  The  court  then  added  that 
If  the  Jury  were  satlsfled  that  one  was  pos- 
sessed of  this  unnatural  or  abnormal  sexual 
sense,  they  might  infer  that  he  had  a  motive, 
a  rea«o»,  or  a  force  impellinff  him  to  do  tueh 
an  aet.  Tbe  court  practically  assumed  the 
position  of  an  expert  wltoess,  and  gave  tbe 
Jury  hie  opinion  concerning  the  kind  of  per- 
son who  could  and  the  kind  of  one  who  could 
not  commit  the  crime  agalnat  nature  This 
was  prejudicial  error. 

We  do  not  find  it  necessary  to  gamine  ttie 
otber  polnte  made  on  the  appeeL 

[S]  Counsel  for  the  defendant  filed  in  this 
court,  at  the  time  of  the  argument,  a  motion 
for  an  order  of  tbis  court  quashing  tbe  in- 
dictment and  discharging  the  defendant,  but 
we  think  that  such  a  motion  should  be  filed  in 
the  court  below,  and  not  here.  Section  1026, 
Ij.  O.  L.,  provides  that  upon  an  appeal,  tbe 
judgment  or  order  appealed  from  can  be  re- 
viewed only  as  to  the  questions  of  law  ap- 
pearing upon  the  transcript.   Rule  4  of  this 
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court  (117  Pac.  Ix)  is  as  foUoWB :  "In  criioi- 
nal  causes,  the  appeilaut  shall  set  ont  In  fall, 
In  his  flrst  brief,  the  errors  alleged."  The 
appellant's  first  brief  does  not  mention  the 
point  made  by  said  motion.  Possibly  this 
court  In  criminal  causes  is  aathorlzed  to  pass 
upon  the  questions  only  that  arise  upon  the 
transcript,  and  are  assigned  as  errors  In  the 
appellant's  first  brief.  However,  we  do  not 
decide  that  point  The  defendant  can  prop- 
erly present  to  the  court  below  the  matter 
urged  In  his  aald  motion  to  quash  the  Indict- 
ment 

For  the  errors  referred  to,  supra,  the  Judg- 
ment of  the  court  below  Is  reversed,  and  a 
new  trial  granted,  and  the  cause  la  remanded 
to  the  court  below. 

McNABT,  J.  (dissenting).  At  the  doorway 
of  a  consideration  of  this  case,,  we  are  con- 
fronted by  8  motion  of  counsel  for  defendant 
to  dismiss  the  appeal  and  quash  the  indlct- 
meat  for  tbe  reason  that  section  2099,  L.  O. 
L.,  under  whldi  the  Indictment  was  drawn, 
baa  been  repealed  and  substituted  by  an  act 
of  tile  Legislature  approved  January  81, 
1913.  Tbe  crime  with  whlcb  defendant  Is 
charged  was  committed  during  the  month  of 
October,  1912.  The  grand  jury  returned  the 
Indictment  December  2,  1912.  On  I^bruary 
24,  1918.  the  trial  Jury  found  defendant  guil- 
iy.  The  day  following  Judgment  was  enter- 
ed. On  February  26,  191&,  the  notice  of  ap- 
peal and  undertaking  were  filed. 

Section  2099,  Lw  O.  Ii.,  whiCh  was  the  law 
extant  at  the  time  of  the  commission  of  the 
crime,  reads  as  follows:  "If  any  person  shall 
commit  sodomy  or  the  crime  against  nature 
^fber  with  mankind  or  beast  Buch  person, 
upon  conviction  thereof  shall  be  punished  by 
Imprisonment  in  the  penltentitary  not  less 
than  one  year  nor  more  than  five  years." 
By  legislative  enactment  tills  section  was 
amended  in  1913,  becoming  effective  June 
4,  of  Oiat  year,  so  as  to  read:  "If  ai^  person 
shall  commit  sodomy  or  the  crime  against 
nature,  or  any  act  or  inactice  of  sexual  i>er^ 
verslty,  ^ther  with  mankind  or  beast,  or  sus- 
tain osculatory  relations  with  the  private 
parts  of  any  man,  woman  or  child,  or  per- 
mit such  relations  to  be  sustained  with  his 
or  her  private  parts,  sudi  person  riiall  upon 
conviction  thereof,  be  pnnlstied  by  imprison- 
ment  in  the  penitentiary  not  less  than  one 
year  nor  more  than  fifteen  years."  Laws 
1913,  p.  S6.  From  a  time  antedating  the 
formation  of  this  government  the  enactment 
of  laws  which  Impose  a  punishment  for  acts 
which  were  not  punishable  when  committed 
have  been  prohibited,  and,  from  a  time 
equally  ronote  a  statute  Increadng  the  pun- 
ishment of  offenses  which  were  committed 
before  its  enactment  have  been  Inhibited.  So 
vitally  are  those  principles  associated  irith 
civil  government  that  they  are  to  be  found 
in  the  federal  Constitution  and  in  the  Con- 
stltntions  of  the  several  states  of  the  Union. 
Defendant  occupies  no  posttton  coming  with- 
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in  those  sacred  rules,  and  therefore  cannot 
beckon  them  to  his  aid.  The  amendatory 
act  Is  without  this  case,  as  the  deSendant 
was  Indicted,  tried,  convicted  and  sentenced 
under  the  criminal  section  of  the  statute 
existing  at  the  time  tiie  crime  ms  commit- 
ted. The  status  of  the  defendant  will  not  be 
altered  In  the  least  by  the  Change  in  the 
statute,  and  nothing  remains  to  be  done  but 
the  execution  of  tbe  Judgment 

The  trial  court  Is  accused  of  committing 
error  when  it  advised  the  Jury  that  Barry 
Work  was  not  an  accomplice  of  Boy  Kadel  in 
the  commission  of  the  crime  alleged  In  the 
Indictment  The  Jurors  were  told  that  Boy 
Kadel  was  an  accomplice  of  def»idant»  and 
that  a  conviction  could  not  be  had  upon  the 
uncorroborated  testimony  of  an  accomplice, 
but  that  his  testimony  must  be  supported  by 
some  evidence  tending  to  connect  defendant 
with  the  commission  of  the  offense.  The  tes- 
timony of  the  witneas  Harry  Work  Is  un- 
disputed, and,  in  narrative  form.  Is  that  he 
met  Boy  Kadel  on  one  of  the  bu^  tborongh- 
fares  of  Portland,  and  accompanied  him  un- 
wittingly to  the  office^  tbe  defendant  where 
both  remained  In  the  reception  room  until 
Kadel  was  beckoned  by  defoidant  to  enter 
his  private  oflBce;  that  growing  impatlait 
at  the  failure  of  Kadel  to  return.  Work  step- 
ped into  the  hall  and  kmxfted  on  the  door 
leading  into  d^eudant's  private  ofilc^  where- 
upon defendant  opened  tbe  door  and  Woric 
entered  and  saw  Kadel  wiping  his  penis  with 
a  handkerchief ;  that  Work  ejaculated,  "Hel- 
lo, what  is  this?"  and  Kadel  replied,  '*Hc- 
Alllster  and  I  are  having  a  Uttle  trade." 
which,  in  the  parlance  of  the  moreUy  de- 
praved* means  the  performance  of  the  act 
defined  In  tbe  Indictment;  that  WoriE  fnr- 
tber  stated:  "Well  I'm  in  a  hurry;  I  am 
going  back  to  the  hotel"— and  defendant  re- 
marked, "All  right  boy^  I'U  see  you  again," 
Uiereat  Work  and  Kadd  stepped  bito  tbe 
hallway  and  were  gone.  The  record  dlscloe- 
ea  that  this  was  the  only  visitation,  these  two 
boys  ever  made  to  BfeAllister'a  office  in  each 
otha's  company.  This  court  in  Stete  v. 
Carr,  28  Or.  889,  42  Pac  216,  stated  that 
whenever  a  conflict  exists  in  the  testimony 
as  to  whether  the  witneas  ia  or  Is  not  an  ac- 
complice^ the  issue  must  be  submitted  to  tbe 
Jury,  bi^  where  tbe  facts  are  undisputed, 
the  sole  arblt»  Is  the  judge.  Here,  so  far  as 
the  record  unfolds  the  situation,  no  voice 
was  raised  in  protest  or  contradiction  of  tbe 
testimony  given  by  Wotk  as  to  the  details 
surrounding  the  flltiay  transactlfm  staged  in 
defendant's  office.  Under  the  drcomstances 
it  became  tbe  plain  duty  of  tbe  trial  court 
to  declare  that  Work  was  not  an  accomplice, 
and  in  so  doing  no  error  was  committed. 

Additional  error  Is  predicated  npon  the  re- 
fusal of  tbe  loww  court  to  direct  a  verdict 
of  not  guilty,  for  the  reastm  "there  Is  no  tes- 
timony in  the  case  connecting  the  defendant 
with  the  commission  of  the  crime  outside  of 
the  testimony  of  accomplices."  This  assign- 
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xient  of  error  neceadtates  ft  brief  review  of 
rhe  testimony.   Boy  Kactel,  the  person  witb 
fvbom  the  crime  was  committed,  described  In 
3  o  tail  every  repnlslTe  step  taken  by  defen^- 
int.  In  the  criminal  transaction.  Sapplement- 
ing  this  testimony  Is  the  uncontradicted  dec- 
Ismtion  of  Harry  Work,  heretofore  mention- 
ed,  and  which  corroborates  Kadel  In  bis 
statements  of  many  of  the  sltnatlomi  but- 
rounding  the  commission  of  the  crime.  Above 
all  of  this,  defendant,  when  sojonmlng  In 
Boston,  Mass.,  daring  the  early  fall  of  1912, 
azkd  prior  to  the  time  of  the  doing  of  the  act 
alleged  in  the  Indictment,  wrote,  addressed, 
and  mailed  to  Roy  Kadel  a  postal  card  In 
words  and  figures  as  follows:  "9/29/12. 
l>ear  Boy:  I  send  yon  this  as  a  maiic  of  my 
appreciation  of  your  freqaOit  calls.  [Signed] 
McAllister."  '^e  language  employed  by  de- 
fendant In  this  message  to  Kadel  indicates 
most  strikingly  the  cordial  relations  existing 
between  them,  and  manifests  defendant's  ap- 
preciation of  Eadel's  "freqaent  calls,"  which 
were  for  an  Illicit  purpose.   After  consider- 
ing the  testimony  on  this  phase  of  the  case, 
en  masse,  we  can  bnt  say  the  lower  court 
acted  wisely  In  refusing  to  entertain  defend- 
ant's motion  for  a  directed  verdict. 

Orievons  complaint  Is  made  by  defoidant 
of  the  aeti<m  of  the  trial  court  in  permlttlzig 
erldmce  to  be  given  conducing  to  show  that 
defendant  had  committed  the  crime  against 
nature  wlQt  other  persons,  and,  in  the  conit 
telling  the  Jury  "that  evidmce  of  other  of- 
fenses was  admitted  solely  tot  whatever  tend- 
ency it  may  have  to  show  a  motive  on  the 
part  of  ttils  defendant  for  committing  ttw 
crime  with  whidi  he  is  diarged  by  this  In- 
dictmm^  and  for  whatever  tendency  It  may 
have  to  show  that  tiie  defendant  was  capable 
of  committing  the  crime  charged."  To  my 
mind  this  suggests  the  moat  swlons  aspect 
presented  on  appeal. 

The  case  of  State  v.  Start,  132  Pac.  612, 
is  i^ed  upon  by  oonnael  tot  defendant  as 
conduslvB  of  the  law  of  this  case.  Start 
was  Indicted  and  convicted  of  committing 
the  same  disgusting  crime.  An  appeal  was 
takra  to  ttds  court,  and  the  judgment  of  coa- 
vletkm  was  reversed  for  the  reason  that  a 
majori^  of  this  court  held  that  an  error 
WIS  committed  by  the  trial  court  in  admit- 
ttng  evidenoe  to  the  Inry  of  the  commission 
Uie  d^Sradant  of  similar  acts  of  depravity 
Witti  otber  persons.  I  am  aware  of  the  large 
toptmslbllity  I  assume  in  dlsr^Arding  tbBt 
CUB,  which  has  never  carried  conviction  to 
mj  mind,  and  unless  ovemiled  will  remain  a 
frnltfal  source  of  embarrassment  in  adminis- 
tering punishment  to  those  depraved  Individ* 
Bate  afltectttd  with  moral  vidoosness  and  de- 
Keoeracy.  The  valne  of  law  Is  its  proxlmitr 
to  reason.  Its  certainty  and  universality. 
The  two  latter  elements  are  th«  support  of 
tbe  rule  known  as  stare  dedids— to  abUe  by 
decided  cases.  The  abuse  in  the  administra- 
tion of  law  is  to  adhere  blindly  to  a  rule 
that  savors  of  iniquity  simply  because  it  is  a 


Judicial  decision.  The  first  duty  of  a  court 
is  to  decide  the  law  correctly  so  far  as  it  lies 
within  the  human  mind.  The  next  duty  is 
to  smite  that  rule  of  human  action  which  Is 
found  to  be  unjust,  however  well  it  may  be 
buttressed  by  precedent  Great  reluctance 
to  overQurow  an  established  doctrine  would 
naturally  proceed  from  an  establlBhed  rule 
where  property  rii^ts  or  Individual  liberty 
were  at  stake;  but,  where  neither  one  nor 
the  otber  of  these  long-respected  rights  have 
been  intrenched  by  reason  of  judicial  utter- 
ance, no  hesitation  should  det»  one  from  up- 
rooting that  rale  which  he  believes  to  be  sub- 
versive of  common  Justice.  The  law  of  the 
Start  Case  was  made  subseqneait  to  the  com- 
mission of  the  crime  by  the  defendant  Mc- 
Allister, and  after  his  trial  and  conviction, 
and  therefore  In  no  wise  afforded  Mm  an  as- 
surance of  immunity  from  the  commission  of 
the  act  for  which  he  had  been  tried  and  con- 
victed. 

The  presiding  judge  was  circumspect  In 
admitting  the  testimony  to  which  objection 
is  made,  and  told  ttae  jury  that  It  could  not 
be  consldraed  for  the  purpose  of  showing  the 
character  of  the  defendant,  or  to  exdte  prej- 
udice against  him,  or  be  need  to  corroborate 
the  testimony  of  Kadd.  That  a  peraon  can- 
not be  convicted  of  one  offense  apon  the  proof 
that  he  committed  another  Is  a  general  rule 
of  law  ttiat  is  certainly  so  old  as  to  have  been 
long  laid  up  amoi^  its  settled  elements,  bat 
to  thia  prinelpte  of  law  are  several  well-rec- 
ognlzed  exceptions  whldi  doubtlessly,  were 
In  the  mind  of  the  trial  court  when  It  allow- 
ed the  Jury  to  receive  evidence  of  dmllar  de- 
fenses conunltted  1^  defendant  with  other 
persfflis,  upon  tto  hypotiiesls  that  the  evi- 
dence might  tend  to  show  a  motive  and  a  ca- 
pacity to  commit  ttae  crime  alleged  In  the 
indictment  Criminal  motive  is  the  Indnce- 
meat  present  in  the  mind  of  a  person,  causing 
him  first  to  intend  then  later  to  commit  the 
crime.  It  existo  as  a  component  in  every 
crlm^  and  frcQuently  Is,  when  dlscovOTCd,  a 
powerful  aid  in  the  detection  of  the  perpeba- 
tor;  Trne  it  Is  that  evidence  of  an  Inde- 
pendent crime  which  has  no  connection  with 
that  for  which  the  accused  is  on  trial  can- 
not be  proven  simply  to  dladose  a  criminal 
tendency  to  commit  a  crima  Tet  such  evi- 
dence is  admlasihle  if  It  shows  an  emotion 
whldi  msppoKdly  led  defmdant  to  the  doing 
of  the  act  That  Is  Oils  case.  When  the 
state  introduced  the  testimony  of  independ- 
<Hit,  yet  similar,  crimes  comndtted  by  defend- 
ant upon  other  bosfi,  it  showed  the  emotion 
which  prompted  defendant  to  Invite  to  bis 
private  oflSce  Boy  Kadel,  tbe  lad  with  whom 
the  vile  act  was  committed;  that  defendant's 
association  with  Kadel  was  for  bestial  pur- 
poses; that  defmdant^s  dealings  with  Kadel 
were  not  prompted  by  natural  affection;  that 
defendant  courted  Kadel's  friendship  for  the 
purpose  of  satlafS^ng  a  Instful  and  unnatural 
passion.  The  inquiry  logically  arises  what 
motive  Induct  defendant  to  nsbw  Kadel 
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into  his  ofltee?  Wu  it  In  response  to  a  le- 
gitimate businesB  transaction?  Tbe  law  pre- 
Bomes  it  was.  To  orercome  OaX  presumption 
and  to  show  tbat  defendant  entertained  an 
emotion  to  perform  a  forbidden  and  nnnatu- 
ral  act  with  Kadel  evidence  of  similar  crimes 
with  other  boys  was  admitted.  Where  no 
mottre  can  be  slKown  it  Is  indeed  hard  to  con- 
vince the  ordinal^  juror's  mind  that  defend- 
ant has  committed  the  crime  i^th  which  he  is 
charged,  for  men  do  not  ordinarily  commit 
unlawful  acts  unless  there  Is  in  their  minds 
a  motive  sufficient  to  break  down  the  bai> 
riets  that  nature  has  set  up  In  opposition 
thereto.  One  of  these  barriers  is  a  controlled 
and  natural  sex  Instinct  for  the  opposite  geiv- 
der,  and  ^^n  men  are  accused  of  a  crime 
involving  a  perverted  or  inverted  sex  in- 
stinct, it  becomes  Important  to  seek  tlw  mo- 
tive that  impelled  the  act  Confessedly  no 
man  would  commit  this  unnatural  act  unless 
his  motive  be  to  satisfy  a  perverted  sexual 
passion,  and  to  prove  that  onotlon  it  was 
pertinent  to  ^ow  that  defendant  had  reveal- 
ed its  existence  by  similar  offenses  trith  oth- 
er persons.  "Mental  capacity,"  says  Wig- 
more  in  bis  excellent  work  on  Blvldaice,  **like 
other  human  qualities  or  conditlone,  may  con- 
ceivably be  evidenced  circumstantially  by 
three  classes  of  tacts:  (1)  The  person's  out- 
ward condnet,  manifestli^  the  inward  and 
causing  conditloD;  (2)  pre-existing  external 
circumstances,  tending  to  produce  a  S9>eclal 
mental  condition;  and  (3)  the  prior  or  subse- 
quent existence  of  the  condition,  ^m  which 
its  existence  at  the  time  in  question  may  be 
Inferred."    Section  227. 

Mental  capacity  or  capability  must  not  be 
confounded  with  a  mere  tendency  to  commit 
a  crime,  as  the  latter  Is  never  a  probative 
fact  in  the  proof  of  the  commission  of  an  of- 
fense. Evidence  of  the  former  element  must 
be  restricted  to  that  character  of  crimes  com- 
ing under  the  classification  of  unnatural  or 
abnormal  offenses — crimes  which  alone  can 
be  associated  with  mental  abnormality,  su- 
perinduced by  moral  depravity.  If  the  crime 
under  consideration  Is  one  that  a  normal 
man,  Induced  by  natural  Impulses  might  com- 
mit, no  purpose  would  be  accomplished  by 
showing  the  mental  capacity  of  the  offender, 
as  that  specie  of  testimony  would  simply 
show  a  tendency  or  likelihood  to  commit  the 
crime,  but  If  the  crime  is  one  impossible  of 
conception  by  a  normal  man,  then  the  capac- 
ity or  the  capability  is  relative  and  fact  evi- 
dential. By  way  of  a  concrete  example:  A. 
Is  on  trial  for  the  crime  of  murder,  arson, 
larceny,  etc,  crimes  which  are  supposed  to 
be  the  result  of  a  natural  and  oft-occurring 
mental  Impulse.  X^et  us  take  the  first  exam- 
ple, murder.  Proof  of  other  similar  crimes 
committed  by  defendant  would  be  incompe- 


tent to  prove  the  homicide  with  which  he  was 
charged  because  that  would  be  proffering  evi- 
d^ice  of  a  tendency,  and  not  a  mental  (opac- 
ity or  capability,  to  perpetrate  Qie  crime. 
But,  reversing  the  illustration,  A.  Is  accused 
of  and  is  on  trial  for  committing  tbe  ciime 
against  nature^  proof  of  the  commission  by 
defendant  of  crimes  of  a  like  nature  at  other 
times  would  evince  a  mental  capacity  or  ab- 
normal perversity  from  wlilcb  guilt  of  tbe 
crime  might  be  logically  inferred,  as  no  one 
would  do  Budti  an  unnatural  act  unless  he 
possessed  an  abnormal  pervwaton*  which  is 
nevw  presumed,  but  on  the  contrary,  must 
be  proven.  In  virtue  of  the  unnatural  qual- 
ity of  the  crime  the  evidence  was  admissible. 

During  tbe  delivery  of  tbe  charge  to  the 
Jury  the  court  remarked:  "The  court  Oiinks 
that  a  man  with  nfurmal  sexual  instliicts-  is 
incapable  of  committing  the  <^ime,  and  that 
Ic  Is  only  a  person  of  abnormal  sexual  sense 
that  is  capable  of  conunitUng  it  So  if  you 
are  satisfied  that  one  was  possessed  of  this 
unnatural  or  abnormal  sexual  sense,  you 
might  infer  that  he  had  a  motive^  a  reason 
or  a  force,  impelling  him  to  do  such  an  act" 
etc.  Defendant  insists  that  this  expression 
of  the  court  Invaded  the  province  of  the  Jury, 
and  was  prejudicial  to  defendant  The  stat- 
ute of  this  state  requires  tbe  court  to  present 
to  the  jury  "all  matters  of  law  which  it 
thinks  necessary  for  th^  Information  In  giv- 
ing their  verdict  but  it  shall  not  present  the 
facts  of  the  caseu"  Section  139,  L.  O.  L. 
When  the  court  assumes  the  existence  of  a 
disputed  fact  It  thereby  commits  an  error, 
but  In  this  case  no  dispute  arose  over  the 
horrible  character  of  the  acts,  but  only  as  to 
defendant's  commission  of  the  act  Section 
729,  li.  O.  L.,  authorizes  the  court  to  assume 
certain  facts,  such  as  the  laws  of  nature. 
This  crime  from  Its  very  name  suggests  that 
its  commission  is  unnatural,  for  it  Is  denom- 
inated "the  crime  against  nature."  There- 
fore, If  its  commission  is  opposed  to  nature 
and  is  unnatural,  tbe  court  gave  utterance 
to  a  truism  sanctioned  by  statute  when  he 
said  "that  a  man  with  normal  sexual  in- 
stincts Is  unable  to  commit  the  crime."  No 
fact  la  better  understood  to  modern  medical 
science  than  that  sodomy  and  its  alU^  vi- 
cious concomltante  are  never  conunltted  ex- 
cept by  persons  impelled  by  a  perverted  and 
diseased  mind.  Tba  court  made  no  earn  in 
this  re^>ect. 

For  the  reasons  herein  stated  I  believe  no 
errors  were  committed  by  tbe  trial  court  and 
that  the  Judgment  of  conviction  should  be 
sustained,  and  therefore  dissent  from  the 
opinion  of  the  majority  of  the  court. 

Judgment  should  be  affirmed. 

McBRIDE.  C.  J.,  and  EAKIN,  J.,  concur. 
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1.  FarnczAirB  Am  Bcnwiom  <i  1S*>--1Iax.- 

pucncB— AcnoiTB— Etidbrck. 

In  an  action  afainst  a  aniveon  for  mal- 
practice, tka  quMtioa  of  hia  negUgeaea  ImU, 
onder  the  eviduicc,  lor  tba  jmr. 

[Ed.  Note— Por  otiier  oaaao,  aae  Fhraidaiia 
and  Sorgeona,  Grat.  Dig.  H  84-11.  43-46,  48; 
Dec  Dig.  I  la*] 

1  Masiks  and  SRTAitT  (}  92*>— Ikjukibs  to 

SBBTAMT— LXABIUTT  Or  MASTBB. 

Where  a  maater  employa  a  aargeon  for  the 
benefit  ot  ita  men  and  without  profit  to  Itaelf, 
it  ia  not  liable  for  the  inrzeon's  malpractice, 
in  case  it  ezerdaed  reasonable  care  in  the  ae- 
lection  of  a  competent  sorgeon. 

[Ed.  Note.— For  other  caaea,  eee  Waater  and 
Serraat.  Oeat  Dig.  {  148;  Dw.  Dig.  |  B2.*} 

3.  Masteb  ahd  Bervast  (I  270*)— MAmuL- 
CTT  —  RXHOTUrBBa  —  NteuosifCB  —  iMV- 

UKS— Actions. 

In  an  action  againat  a  maater  for  the  neg- 
ligence  of  a  enrgeon  employed  by  it  to  treat 
ita  aervanta,  eridence  of  malpractice  on  the 
I>art  of  the  sorgeon  lome  aiz  yeara  prerioiu  ia 
too  remote  to  be  adnuaaible  to  show  that  the 
Diaater  did  not  ezerdae  reoonable  care  in  ae- 
lectiDg  tiie  sorgeon. 

[Ed.  Note.— For  other  caaaa,  see  Master  and 
Servant,  Ctat  Dig.  H  9^^,  S32;  Doa  Dig. 
|27ftT 

4.  MAsm  ARD  SnTAjrr  (|  270*)— iHJimm  to 
Skrtart— AcnoR— Etidxnce. 

In  an  action  against  a  master  for  negU- 
genee  in  selecting  an  incompetent  physician  to 
treat  the  employCa,  a  single  act  of  negligence 
on  the  part  of  the  pbyaiaan  wfll  not  establiah 
his  incompetency,  but  anch  acta  may  be  shown 
as  (m  the  qoesbon  whether  the  am^yer  knew 
that  the  phyaidan  was  incompetent. 

[Ed.  Note.— For  other  caaea,  aec  Maatar  and 
SerranL  Gwit.  Dig.  U  918-627.  982;  Dw.  Dig. 

B.  HAVm  AND  SKBTART  <i  270*)  —  IRJUUBB 

TO  Sketamt— AonoH— BnmtOB. 

In  an  action  against  a  maater  for  nadl- 
gence  in  em^oytng  an  Incompetent  phydoan 
to  treat  ita  serranta,  tvideitce  of  the  acta  of 
incompetency  occnrring  after  ttt  negfigenca  on 
the  part  of  Oie  aorgaoB  vUdi  ma  oomplained 
of  is  inadmiaaibla. 

[Ed.  Notau— For  othar  eaH%  aaa  Uaater  and 
Sirvant,  Cant.  Dig.  ||  foSw,  MS;  Da&  Dig. 
I  270.*] 

&  Etidkrck  (I  S8R^— IfAffm  ard  Sektart 
d  270*)— iHJTxzn  TO  SnTART— AcnoH. 
la  an  action  against  a  maater  for  negli- 
KCDce  In  failing  to  use  ordinary  care  in  hiring  a 
phraician  to  treat  ita  serranta,  evideiice  of  the 
opioion  of  a  layman,  who  Uved  some  miles  from 
me  place  of  tiie  maater's  boalneaB,  that  the 
phrtician  was  an  onakillfal  obstetrician  la  in- 
adadssible  to  show  that  the  phraician  was  In- 
competent to  treat  the  men  in  a  lumber  camp. 

[Ed.  Note.~For  other  cases,  see  Evidence, 
Dec  IHr.  I  536;*  Maater  and  Servant,  Cant. 
Dig.  H91S-92fI,  082;  Dec.  Dig.  f  270.*] 

En  Banc.  Appeal  from  Superior  Oourt, 
Snohomish  County ;  John  B.  Yakey,  Judge. 

Action  by  N.  P.  Simon  against  the  Hamil- 
ton Ix>gging  Company,  a  corporation,  and  an- 
ether.  From  a  jadgment  tor  d^endants, 
plidntlff  appeala.  Affirmed. 

mnett  &  Oleatm,  ot  SeatUe,  fbr  appellant 
Cooley  ft  Horan  and  B.  MuItIUU,  all  ot  Erer^ 
ett,  for  respondents. 


OBADWICK,  J.  In  April,  IBOB,  dafaDtent 
Hamilton  Logging  Company  employed  Dr.  B. 
O.  Ketlner  to  treat  and.  can  tor  mdi  of  its 
employte  as  might  become  sick  or  Injured 
wbUe  In  ita  anqdoy.  One  dollar  a  month  waa 
deducted  from  ttw  wagea  ol  eadi  «msiav^ 
and  the  whole  sum  so  deducted  waa  paid  oyer 
to  Dr.  Kdlno-  In  purBoaneo  ot  a  contract,  tbe 
matertal  parta  ot  wbidi  axe  aa  followa :  '^n 
conalduatlon  ef  tlie  anm  ot  one  dollar  ^1.0(0 
lawful  moner  ot  tbe  United  States,  for  each 
and  every  Individual  employed  by  the  party 
of  the  second  part,  for  a  period  ot  not  less 
than  one  week  nor  more  than  one  month,  and 
ten  coitB  dally  for  leas  than  one  working 
week,  said  par^  of  the  flrat  part  agrees  to 
take  care  ot  treat  and  use  such  professional 
knowledge  and  aklU  as  be  Is  capable  of  In  all 
cases  of  slcfcneaa  and  accident,  of  said  em- 
ployte  of  the  part?  of  the  second  part  Con- 
ditions: 1.  Minor  trivial  accidents  and  all- 
ments  to  be  treated,  but  not  to  Include  bed 
and  board.  *  *  *  8.  Contagions  diseases 
irtiUe  calling  for  treatment  not  to  be  admit- 
ted to  the  hospitaL  •  •  *"  Plaintiff  waa 
employed  by  defendant  loggii^  company  as  a 
fireman,  and  had  worked  daring  the  months 
of  Octotter,  November,  and  December,  1810. 
On  December  14tb  plaintUTs  right  great  toe 
became  sore  and  paiufuL  On  the  17th  tbe 
pain  had  ttecome  so  intense  tbat  be  was  com- 
pelled to  quit  work.  He  Informed  the  fore- 
man of  his  aflUctlon,  and  was  told  to  go  to 
Dr.  Kellner  at  Hamilton,  for  treatment  and 
on  the  morning  of  the  18th  plaintiff  walked 
to  the  hospitaL  Dr.  Kellner  then  ^anunined 
the  plalntUTs  toe,  saying  to  the  plaintiff 
"that  is  a  bad  toe;  a  bad  callous  there." 
He  then  gave  plaintiff  a  prescription,  with  di- 
rections for  its  application.  After  obtaining 
the  medldne  prescribed  plaintiff  returned  to 
Ms  cabin  at  the  logging  camp.  Dr.  Kellner 
did  not  tben  offer  to  take  plaintiff  into  his 
hospital  for  treatment  although  it  la  appar- 
ent from  the  record  before  na  tbat  plalntUTs 
condition  mnst  have  been  serious,  and  that 
he  waa  suffering  intense  pain.  Plaintiff  ap- 
plied the  remedy  prescribed  during  the  fol- 
lowing two  or  three  days,  but  without  relief. 
The  infection,  as  It  proved  to  be.  began  to 
spread  over  tbe  foot  causing  it  to  swell. 
About  tlie  20th  of  December  Dr.  Kellner  came 
to  the  camp,  but  did  not  see  tiie  plaintiff.  On 
the  2lBt  plaintiff  asked  the  bookkeeper  of  tbe 
company  to  caU  the  doctor  by  phones  This 
was  done,  but  tba  doctor  did  not  come  untU 
tbe  afternoon.  He  again  «amlned  idslntlfl^ 
foot  hut  did  nothing,  saying  to  idalntlfl, 
"Keep  on  with  the  salveu"  No  snggeatbm 
tbat  plaintiff  be  taken  to  tbe  ho^tal  for 
treatment  was  made  by  the  doctor,  although 
idalutlff  himselt  was  so  Impressed  with  ttie 
seriousness  ot  his  condition  Oiat  he  asked  Ibe 
doctor  to  amputate  tbe  toe.  On  December 
23d  tbe  camp  wm  closed  for  tbe  holidays, 
and  all  of  tbe  employes  paid  off,  Including 
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the  plaintiff,  fbe  H  belns  deincted  from  tbeSx 
wagee  and  Ok  a^ngate  Bom  paid  to  Dr. 
Eellner.  On  tiie  evenliy;  of  the  22d  plaintiff 
asked  tlie  company  for  a  card  that  would  ad- 
mit him  to  the  SedTo-Woolley  luwpltaL  This 
was  refnsed,  and  plaintiff  was  told  to  go  to 
the  Hamilton  hospital  (Dr.  KcOlner's  plac^ 
and  stay  there.  Plaintiff  then  went  by  train 
to  Sedro-Woolley,  being  supported  and  assist- 
ed on  the  trip  by  some  of  his  fellow  em- 
ployes. On  December  27th  his  toe  was  am- 
putated. On  January  1201  following  a  por- 
tion of  his  foot  was  amputated,  and  on  March 
ist  hla  foot  was  amputated  at  the  ankle. 
These  snccesslTe  ampntatlons  were  necessary 
to  arrest  the  spreading  Infection.  Inasmuch 
as  the  remaining  facts  weave  thWDselves  In- 
to our  discussion  of  flie  law  of  Uie  case,  we 
will  make  no  mention  of  them  at  this  time. 
Plaintiff  b^can  this  action  to  recorer  damages 
against  the  doctor  on  the  ground  of  general 
n^llgence  and  unskillful  dlagnoslB  and  tieat- 
meut,  and  against  Uie  logging  company  upon 
two  grounds:  First,  that  the  company  Is 
liable  In  any  event  for  the  negligence  ot  its 
agent ;  and,  second,  ttiat  it  Is  Uable  for  neg- 
ligence In  the  employment  of  and  retaining 
In  its  employ,  an  unaklllfnl  and  Incompetent 
phyaldan  and  surgeon.  Upon  the  trial,  plain- 
tiff having  rested,  the  court  entertained  a  mo- 
tion to  dismiss  the  case  on  accoant  of  the 
insufficiency  of  the  evidence.  The  motion 
was  sustained  as  to  the  logging  company,  but 
denied  as  to  defendant  Eellner.  Whereupon 
it  was  agreed  by  counsel  that  a  like  order 
of  dismissal  should  be  entered  in  favor  of 
Eellner,  with  the  understanding  that  any  dis- 
position of  the  case  which  might  be  made  by 
this  court  upon  appeal  as  to  the  logging  com- 
pany, should  also  apply  as  to  him.  From  a 
judgment  of  dismissal,  plaintiff  has  appealed. 

[1]  Upon  the  record  before  us,  there  can  be 
no  question  as  to  the  right  of  the  appellant  to 
have  the  question  of  Dr.  Eellner's  negligence 
submitted  to  a  Jury,  and  we  shall  not  discuss 
his  acta  of  omlBslon  except  In  so  far  as  it 
may  be  necessary  in  our  examination  of  the 
logging  company's  case. 

[2]  This  court  has  held  that  a  company 
employing  a  surgeon  for  the  benefit  of  Its 
men,  aud  without  profit  to  itself.  Is  not  lia- 
ble in  any  event,  but  that  the  measure  of  its 
duty  Is  to  exercise  reasonable  care  In  the  se- 
lection of  a  competent  surgeon.  Wells  v.  Fer- 
ry-Baker Lumber  Co.,  67  Wash.  658,  107  Pac 
869,  29  L.  B.  A.  (N.  S.)  426;  Wharton  v. 
Warner.  136  Pac.  235.  Although  we  are  in- 
vited to  review  and  distinguish  our  own  cas- 
es, and  to  declare  the  contrary  rule,  we  think 
the  one  announced  Is  supported  by  reason,  as 
well  as  the  better  authority,  aud  have  deter- 
mined to  adhere  to  It  without  reopening  the 
discussion. 

[3]  Appellant  sought  to  show  that  Dr.  E^l- 
ner  was  incompetent  aud  uni<lflllful.  Be  first 
offered  to  sbow  an  Instance  of  alleged  mal- 
practice occurring  in  the  year  1904,  some  six 
years  before  the  contract  of  employment  was 


entered  into.  TUb  was  clearly  too  ranote 
and  was  properly  rejected  Iqr  the  court 

[4,1]  App^Oant  then  offered  to  pzore  by 
sevwal  wltneasea,  qwciflc  acts  ct  aH^ed  mal- 
practice occurring  after  this  case  arose,  and 
that  they  were  matters  "of  common  knowl- 
edge in  and  about  ^milton.  Wash."  ^ndle 
incompetency  cannot,  as  a  rule,  be  shown  by 
proof  of  a  single  act  of  negligence,  it  Is  prop- 
er to  show  repeated  acts  of  carelessness  and 
incompetoicr  on  the  part  of  a  fellow  servant ; 
we  understand  that  the  togging  company's 
liability  is  to  be  tested  by  the  aame  rule— as 
touching  the  question  whether  ttie  employer 
knew  or  might  have  known  that  ttie  servant 
was  inoon^tetent  if  he  had  exercised  ordina- 
ry care  in  his  selection  or  retention.  Qreoi 
V.  Western  American  CJo.,  80  Wash.  87,  70 
Pac.  810;  Long  t.  McCabe  &  Hamilton,  52 
Wash.  4^  100  Pac.  1016;  Hage  v.  Luedlng- 
haus.  60  Wash.  680.  Ill  Pac.  1041;  1  Labatt, 
Master  &  Servant  (1st  Bd.)  |  180;  BaUey, 
Master's  Liability,  eta,  p.  56;  Gonover  v. 
Neher-Ross  Co.,  38  Wash.  1T2,  80  Pac.  281. 
107  Am.  St  Bep.  841;  Dossett  v.  St  Paul, 
etc,  Lnm.  Co.,  40  Wash.  276,  82  Pac.  273. 
What  Dr.  Eellner'  may  have  done  or  omitted 
to  do  after  he  ceased  to  treat  appellant  could 
not  be  held  to  bind  the  logging  company,  even 
though  knowledge  had  been  brought  home  to 
It  for  the  very  act  charged  may  have  been 
the  culminating  circumstance  that  made  Ms 
acts  subject  to  the  common  knowledge  of 
men  In  and  about  Hamilton.  The  company's 
liability  must  rest  upon  a  want  of  due  care 
in  the  selection  of  the  surgeon,  or  In  its  neg- 
ligence in  retaining  him  at  the  time  appel- 
lant was  treated.  Tbia  argument  applies  also 
to  an  offer  to  prove  that  at  the  time  of  the 
trial  Dr.  Eellner's  reputation  was  that  of  an 
unskillful  and  incompetent  person.  It  must  be 
remembered  that  the  evidence  of  reputation  of 
Dr.  Eellner  as  to  competency,  In  so  far  as  it  is 
admissible  here,  is  not  for  the  purpose  of  prov- 
ing the  negligence  of  Dr.  Eellner  at  the  time 
of  his  treatiijg  of  appellant  but  Is  for  the 
purpose  of  proving  the  negligence  of  the  log- 
ging company  in  employing  Dr.  Eellner  after 
knowledge  thereof  on  the  part  of  the  logging 
company.  What  Dr.  Eellner  may  have  done 
after  ceasing  to  treat  appellant  clearly  has 
nothing  to  do  with  Influencing  the  logging 
company,  one  way  or  the  other.  In  employ- 
ing or  continuing  Uie  employment  of  Dr.  Eell- 
ner up  to  the  time  he  treated  appellant  In- 
deed, the  very  acts  of  negligence  on  the  part 
of  Dr.  Eellner.  claimed  by  appellant  to  have 
caused  his  injuries,  would  have  weight  in  the 
public  mind  In  determining  Dr.  Eellner's  rep- 
utation to  the  prejudice  of  the  logging  com- 
pany, yet  manifestly  his  reputation  should 
not  be  measured  by  those  acts  as  against  the 
logging  company.  Its  negligence,  If  any,  oc- 
curred prior  to  that  time.  Specific  acts  of 
negligence  brought  borne  to  a  defendant,  and 
reputation,  are  evidence  of  the  same  quality, 
and  the  employer  cannot  be  bound  unless 
there  is  knowledge,  express  or  Implied,  at  a 
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time  when,  it  acted  qpod,  be  could  have  re- 
fused to  mploy.  or,  baWg  lilm  employed, 
discharge  the  eniplo;^  so  aa  to  prerent  the  in- 
jnry. 

[I]  Appellant  offered  to  prove  by  one  wit- 
ness, and  by  her  husband,  that  the  doctor 
had  treated  her  nnskUlfnlly  in  a  confinement 
case  occnrrlnc  in  Angost,  1910.  Another  of- 
fer was  made  to  prove  by  a  hnsband  that  his 
wife  had  been  negligently  treated  In  a  con- 
finement case  in  April,  1010.  No  expert  tes- 
timony was  offered.  Merely  the  opinion  of 
DonprofeeBional  witnesses.  Nor  did  appellant 
offer  to  prove,  except  Inferentlally,  that  these 
cases  were  matters  of  common  knowledge. 
Appellant  offered  no  facts  from  which  it 
mi^t  be  inferred  that  the  logging  company 
operating  two  miles  away  had,  or  mif^t  have 
had,  tcDowledge  of  these  cases,  If  indeed  in- 
competency as  an  obstetrician  wonid,  in  any 
event,  be  held  to  imply  incompet^icy  In  the 
treatment  ot  men  employed  in  a  logging  camp. 

Binding  no  enor,  the  judgment  Is  affirmed. 

CROW,  G.  J.,  and  OOSE,  UAIN,  ELIjIS, 
MORaiS,  FULLEBTON,  and  MOUNT,  JJ.* 
concur* 


STATE  T.  PACIFIC  AMERICAN  FISH- 
ERIES. 

(Sapreme  Conrt  of  Wasblngton.  Nov.  10. 1913.) 

En  Ranc  On  rehearli^.  Former  opinion 
adhered  to. 

For  former  opinion,  see  78  Wash.  87,  181 
Pac:  452L 

PER  CURIAM.  Upon  a  rehearing  en 
butc,  a  majority  of  the  court  adhere  to  the 
department  opinion  as  r^orted  in  73  Wash. 
37, 131  Poc.  452. 

nie  Judgment  wlU  tlierefore  be  afflrmed. 


OABB  T.  dTT  OF  MONTBSANO  et  aL 

(Sapreme  Conrt  of  Waahlngton.    Nov.  Vi. 
1913.) 

AnvAL  AND  EraoB  (i  781*)— Tebhihation  or 

C0»TB0TSB8T— PaTHKHT  Or  DbBT^DISUSS- 

AL  OF  APPKAL. 

Where,  in  a  tazpa7er*H  suit  to  restrain  de- 
lendant  city  and  Us  treaaarer  from  paying  a 
ntr  warrant,  no  nrvice  was  had  on  the  treas- 
Mw.  and  pendinc  appeal  he  paid  the  warrant 
mm  foods  applicable  theretc^  snch  payment 
tcmioated  tiie  controversy  and  reqnized  a  dls- 
mlgsRl  of  the  appeal. 

^[Ed.  Note.— For  otiier  eases,  see  Appeal  and 
Cent.  Dig.  H  63-80rm2;  DeTDig.  | 

DQtartment  2.  Appeal  from  Superior 
Conrt,  Cbeballs  County;  Mason  Irwin, 
Judge 

Action  by  F.  L.  Carr  against  the  City  of 
Vontesano  and  others.  Judgment  for  de- 
fendants, and  plaintiff  aroeala.  Dismissed. 


Mozfian  ft  Rrewer,  of  Hognlam,  for  appel- 
lant O.  M.  Nelson,  of  Monteeano,  for  re- 
SPondoits. 

MOUNT.  J.  This  action  was  brought  by  a 
taxpayer  to  restrain  the  dty  of  Montesano 
and  Its  treasarer  and  d^ty  treasurer  from 
payti«  a  certain  titj  warrant,  which  had 
theretofbrs  been  issued  by  the  dt?  to  Tuttle 
&  Maloner  in  payment  for  a  certain  street 
improvement,  and  to  restrain  the  officers  of 
the  city  of  Montesano  from  Incurring  or  at- 
tempting to  incur  additional  Indebtedness 
unUl  sudi  time  as  the  existing  Indebtedness 
should  be  brought  within  the  constitutional 
limit  of  indebtedness.  It  is  claimed  In  tlie 
complaint  that  the  of  Montesano  had 
passed  its  limit  of  Indebtedness  at  the  time 
this  warnmt  was  Issued  and  therefore  that 
the  warrant  was  illegal.  The  dty  treasurer 
was  named  aa  a  party  to  the  action,  but  no 
service  was  ever  made  upon  hioi,  and  he  did 
not  appear  as  a  party  to  the  action.  Upon  - 
Issues  Joined  with  the  dty,  the  cause  was 
tried  to  Uie  court,  and  upon  the  trial  the 
court  ctmduded  that  the  dty  had  not  reach- 
ed Its  limit  of  indebtedness  at  the  time  the 
warrant  was  Isued,  and  for  that  reason 
dismissed  the  action.  The  plaintiff  has  ap- 
pealed. 

There  Is  a  showing  in  the  record  to  the  ef- 
fect that  after  judgment  In  the  action  the 
dty  treasurer  duly  called  the  warrant  in 
question  for  payment,  tmd  that  the  same  has 
been  paid.  The  reepondoit  moves  to  dismiss 
the  appeal  upon  the  ground  that  the  con- 
troversy has  ceased.  We  think  this  motion 
must  be  sustained.  It  Is  apparent  from  the 
record  that  the  sole  question  in  the  case  was 
whether  or  not  the  dty  had  reached  its  limit 
of  indebtedness  at  the  time  this  warrant  was 
issued.  The  dty  treasurer  was  not  a. party 
to  the  proceeding.  After  the  trial  of  the 
case  the  warrant  was  duly  called  and  paid. 
It  is  not  contended  that  the  claim  upon 
which  the  warrant  was  Issued  was  not  a 
valid  claim,  made  In  good  faith  against  the 
dty,  and  for  which  the  city  was  liable;  but 
the  sole  question  was  whether  the  dty  had 
passed  Its  limit  of  indebtedness  and  there- 
fore could  not  issue  warrants  In  payment  of 
Its  obligation.  The  trial  court,  upon  a  hear- 
ing of  all  the  evidence  In  the  case,  found 
that  the  warrant  was  Issued  within  the  legal 
limit  of  indebtedness.  Thereafter  the  dty 
treasurer,  who  was  not  a  party  to  the  pro- 
ceedings, called  and  paid  the  warrant 
There  Is  no  showing  in  the  record  that  there 
are  other  warrants,  either  prior  or  subse- 
quent to  the  date  of  the  one  in  question, 
which  might  be  held  to  have  been  issued  in 
excess  of  the  debt  limit;  and  If  the  Judg- 
ment In  this  case  might  be  reversed  because 
this  particular  warrant  was  unlawfully  Ir- 
sued,  no  restraining  order  could  now  issue, 
and  it  is  at  least  doubtful  if  the  city  might 
recoTor  from  the  payee  tba  amount  of  the 
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wanast.  It  M  apparent^  therefore,  tliat  the 
queetlon  of  the  l^allty  of  this  warrant  Is 
now  a  moot  qneetlon. 

If  we  are  required  to  go  Into  the  merits 
of  the  case,  as  was  done  In  Hartson  t.  Dale, 
9  Wasbu  379,  37  Pac.  475,  In  order  to  de- 
termine whether  there  Is  merit  in  the  appeal 
before  passing  upon  the  motion  to  dismiss, 
the  same  result  must  follow;  for,  wltboat 
entering  Into  a  dlacnssioD  of  the  questions 
presented,  we  are  of  the  opinion  that  the 
conrt  properly  found  that  the  city  had  not 
reached  its  limit  of  indebtedness.  Bat  we 
think  the  rale  annoanced  in  that  case  does 
not  control  in  this,  because  there  the  respond- 
ent In  the  action  paid  the  outstanding  war- 
rant pending  the  appeal,  while  in  this  case 
the  city  treasurer,  whose  duty  it  was  to  call 
the  warrant  for  payment  when  he  had  sof- 
fldent  fonds  in  his  hands  for  that  purpose, 
was  not  a  party  to  the  case,  and,  not  being  a 
respondoit,  it  was  therefore  clearly  his  duty 
to  pay  the  warrant  with  the  funds  in  his 
hands  applicable  thereto,  which  was  don& 

The  action  Is  therefore  dismissed. 

OilOW,  a  J.,  and  PABKOR,  MOBBIS^ 
and  FULLBRTON,  JJ^  concur. 


DISXLBB  et  nx.  r.  GRAYS  HAKBOB  &  P.  S. 
BY.  GO.  et  aL 

(Supreme  Court  of  WaHblngtim.   Mot.  17, 

1918.) 

Eminent  Domain  (|  124*)— Tnts  with  Bef- 

EBENCB  TO  WHICH  COHPENSATIOn  IS  TO  BE 
BlAOl. 

Under  the  constltntional  provision  that 
private  property  cannot  be  taken  (or  pubUc  use 
without  damages  first  being  ascertained  and 
paid,  the  damages  are  to  be  ascertained  as  of 
the  time  of  the  trial  of  the  condemnation  pro- 
ceeding though  the  property  may  have  been 
previously  appropriated,  shice,  whatever  the 

£byBieal  sltuaaon  may  be,  in  contemplation  of 
tw  there  can  be  no  taking  until  the  damages 
have  been  ascertained  and  paid,  and  it  is  the 
date  of  such  taking  that  detenaines  the  dam- 
ages, 

[Bd.  Note.— For  other  cases,  see  EmlneDt 
Domain,  Cent  Dig.  H  332-344;  Dec.  Dig.  ( 
124.*] 

Department  2.  Appeal  from  Superior  Court, 
Chehalls  County ;  Mason  Irwin,  Judge. 

Action  by  Budolph  Distler  and  wife  against 
the  Grays  Harbor  A  Paget  Sound  Bailway 
Company  and  others.  Judgment  for  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

Bridges  &  Bruener,  of  Aberdeen,  and 
Bogle,  Graves,  Herrltt  &  Bogle,  of  Seattle, 
for  appellants.  A.  M.  Abel,  of  Aberdeen,  and 
W.  H.  Abel,  of  Montesano,  for  respondents. 

MOBBIS,  J.  Appellants,  in  1910,  under  a 
franchise  from  the  dty  of  CosmopoUs,  con- 
structed and  have  since  maintained  their 
tracks  on  the  public  street  upon  which  re- 
spondents' property  abuts.  No  condemna- 
tion proceedings  were  Instituted  by  appel- 


lants, and  no  rli^ta  obtained  by  them  to  the 
use  of  the  street  or  the  right  to  damage 
abutting  property,  except  as  granted  In  the 
franchise.  Subsequently  respondents  brought 
this  action  to  recover  dam^as  to  tha  abut- 
ting property  owned  by  them.  The  tase  was 
tried  In  March,  1913,  under  a  attpulatloa  that 
the  acUon  Should  he  tried  In  the  same  man- 
ner as  If  It  WOTe  a  condemnation  prooeedlng 
instituted  by  appellantB.  Upon  the  trial  the 
court  below  permitted  wltneases  to  testify 
as  to  the  value  of  the  land,  ezdndlng  the 
railway,  at  the  time  of  the  trial,  and  In- 
structed the  Jury  to  the  same  effect  This  is 
urged  as  error,  appellants  contending  tUat 
tbe  value  should  be  determined  as  of  the 
time  of  the  appropriation  by  the  railway 
company,  and  not  at  the  time  of  the  triaL 
The  rule  In  this  state  anpUcahle  to  condem- 
nation proceedings  is  that  the  damages  shall 
be  ascertained  as  of  the  time  of  the  trial. 
Bnodi  T.  Spokane  Falls  ft  Northern  By.  Co., 
6  Wash.  893,  88  Pac  966;  Grays  Harbor  & 
P.  S.  By.  Go.  T.  Kaupplnen,  S3  Wash.  238, 101 
Paa  880 ;  Grays  Harbor  Boom  Oo.  v.  Lowns- 
dale,  S4  Wash.  88^  102  Pac.  1041,  104  Pac. 
2S7.  These  cases  are  based  upon  our  cod- 
stltntional  prorlaion  that  private  property 
cannot  be  taken  for  public  use  without  dam- 
ages first  being  ascertained  and  paid,  and 
follow  the  rule  laid  down  In  other  states  bar- 
ing like  constitutional  requirements,  the  the- 
ory being  that,  as  the  Constitution  provides 
that  paymait  of  dam^es  shall  precede  the 
taking,  there  can,  in  contemplation  of  law, 
be  no  taking  until  damages  have  been  ascer- 
tained and  paid,  and  that  whatever  be  the 
physical  situation,  no  title  or  right  of  use  as 
against  the  landowner  passes  until  compen- 
sation is  first  ascertained  and  paid.  It  fol- 
lows from  these  decisions  that  private  prop- 
erty Is  taken  or  damaged  for  a  public  use 
when  it  is  appropriated  according  to  the 
forms  of  law,  and  It  is  this  date  that  deter- 
mines the  damages,  whether  the  actual  physi- 
cal entry  precedes  or  follows  it. 

In  discussing  a  like  question  ander  a  simi- 
lar constitntlonal  provision.  It  Is  said  Id 
County  of  Blue  Earth  t.  St  Paul  &  Sioux 
City  B.  Co.,  28  Minn.  B03, 11  N.  W.  73:  "That 
this  means  the  time  of  taking  and  ai^roprl- 
atlng  the  property  by  appropriate  legal  pro- 
ceedings, and  not  the  time  of  some  previous 
wrongful  and  tortious  entry,  necessarily  fol- 
lews  from  the  constitutional  provision  which 
requires  compensation  to  be  flnt  made.  Un- 
til that  time  the  property  still  belongs  to  the 
original  owner.  The  fact  that  a  railroad 
company  has,  In  advance  of  proper  condem- 
nation proceedings,  committed  a  trespass  and 
wtongfully  taken  possession  of  the  land  gives 
it  no  right  to  Insist  that  such  proceedings, 
snbsequently  Instituted,  shall  relate  back  to 
the  date  of  the  trespass."  This  is  the  rule 
laid  down  in  those  Jurisdictions  having  con- 
stitutional provisions  similar  to  ours,  and 
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\fbere,  In  dealing  wltti  the  rights  of  abutting 
owners  upon  pabUc  streets.  It  is  tlie  law, 
as  iiere,  that  the  fee  to  tbe  street  rests  In 
ttae  owner  of  the  abutting  property.  Mil- 
waukee &  Miss.  B.  Co.  V.  Eble,  8  Pin.  (Wis.) 
334;  Morin  t.  St  Paul,  M.  &  H.  Ey.  Co.,  30 
Minn.  100, 14  N.  W.  460 ;  Lyon  v.  Green  Bay 
&  U.  By.  Co.,  42  Wis.  548;  San  Francisco  & 
San  Jose  By.  Co.  t.  Mahoney,  20  Cal.  112; 
Harlan  Coonty  t.  Bogsett,  60  Neb.  362,  83 
N.  W.  171;  Newgass  t.  SL  Ix)ul8,  A.  &  T. 
Ry.  Co.,  54  Ark.  140,  15  S.  W.  180;  Chicago, 
H.  &  St  P.  B.  Co.  V.  Bandolpb,  103  Mo.  451, 
15  S.  W.  437;  Texas  Western  By.  Co.  v. 
Cave,  80  Tex.  137,  15  S.  W.  786;  San  An- 
tonio ft  A.  P.  By.  Co.  T.  Hunnicutt  18  Tex. 
Civ.  App.  310,  44  S.  W.  535. 

Appellants  cite  cases  from  Kansas  and  In- 
diana supporting  tbelr  contention,  but  those 
cases  are  not  authoritatlTe  here,  for  the 
re^n  that,  contrary  to  the  rule  adopted  in 
this  state,  each  of  those  states  holds  that  in 
condemnation  proceedings  the  values  should 
be  ascertained  at  the  time  of  the  taking  and 
not  at  the  time  of  the  trial.  They  are  there- 
fore based  upon  a  rule  which  does  not  obtain 
in  this  state. 

For  these  reasons,'  the  mllng  of  the  lower 
court  is  sustained,  and  the  judgment  is  af- 
firmed. 

CROW,  O.  J.,  and  PABKEB.  MOUNT,  and 
FITLLEBTON.  J3.,  concur. 


RANSOM  T.  CITY  OP  SOUTH  BEND. 

(Sopreme  Court  of  Washington.   Nov.  22, 1913.) 

HuniCIFAL  OOSPORATIOnB  (I  741*)— Stbkbtb 
— Obstbuctiokb—Injubiss  to  Tbateubbs— 
Notice— FAXLtiBB  to  Gitb— Excnsi. 

Rem.  &  Bal.  Code.  S  7098.  provides  Oiat  all 
claims  for  damages  against  any  city  or  town  of 
the  second,  third,  or  fourth  claas  mnst  be  pre- 
ieot«d  to  the  council  and  filed  with  the  clerk 
within  30  days  after  the  claim  accrued.  Beld, 
that  auch  requirement  is  mandatory,  and  that 
failure  of  a  person,  injured  by  an  obstruction 
in  the  street^  to  file  notice  of  her  claim  until 
T3  days  after  the  happening  of  the  accident  was 
not  ezcnsed  by  the  net  that  she  was  confined 
to  her  bed  for  several  months,  and  was  so  in- 
capacitated tliat  she  was  unable  to  attend  to 
bavins  the  claim  filed  and  presented  within  the 
time  Bpedfied. 

[Ed.  Note— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1  1062;  Dec  Dig.  | 
74L*] 

Department  1.  Appeal  from  Superior 
Court,  Padflc  County ;  A.  E.  Rice,  Judge. 

Action  by  Bertha  Ransom  against  the  City 
of  South  Brad.  Judgment  for  defendant,  &nd 
plalntur  appeals.  Affirmed. 

Corliss  &  Skulason,  of  Portland,  Or.,  for 
appellant  Fred  M.  Bond  and  Welsh  & 
Wdsh,  all  <a  Sooth  Boid,  for  respondmt 

008B.  J.  The  plalntUT  seeks  to  recover 
dsmages  tor  personal  Injuries  resulting  from 

Iwotbar 


a  foil  upon  a  sidewalk  v^an  one  ot  the  atreets 
of  the  defendant,  a  clt7  of  the  third  daaa. 
She  alleges  that  she  sustained  the  Injury  in 
consequence'  of  the  defendant's  n^Hgence  In 
this:  That  It  permitted  an  obstmctlon,  om- 
sisting  of  a  timber  two  inches  by  four  ^cihes 
and  about  six  feet  In  length,  nailed  diagonal- 
ly to  the  sidewalk,  to  remain  upon  the  walk 
for  more  than  a  week  prior  to  the  date  of 
her  Injury,  without  having  provided  a  bar- 
rier, light  or  other  warning  to  indicate  the 
presence  of  the  danger.  She  sustained  the 
Injury  on  the  8d  day  of  January,  1910.  She 
presented  her  claim  to  the  dty  council,  and 
filed  it  with  the  dty  clerk  of  the  defendant 
dty  on  the  16th  day  of  March  following,  73 
days  after  the  accident  happened.  She  al- 
leges that  she  was  confined  to  her  bed  "almost 
continuously  for  several  months,  and  was 
so  crippled  and  disabled,  both  mentally  and 
physically,  and  suffered  such  intense  pain, 
that  she  was  wholly  unable  to  attend  to  the 
business  of  having  said  claim  filed  and  pre- 
sented" within  30  days  after  the  Injury,  or 
until  the  date  of  Its  presentation.  After  the 
Jury  had  been  Impaneled  and  sworn,  and 
after  counsel  for  the  plaintiff  had  made  bis 
opening  statement  and  introduced  his  first 
witness,  counsel  for  the  dty  objected  to  the 
introduction  of  any  evidence:  (1)  Because 
the  complaint  does  not  state  facts  suffldent  to 
constitute  a  cause  of  action;  and  (2)  because 
of  the  fttllure  of  the  plalntlfC  to  present  her 
claim  within  the  time  prescribed  by  statute. 
The  court  sustained  the  objection,  but  gave 
the  plaintlfF  the  privilege  of  amending  her 
complaint  This  she  declined  to  do,  where- 
upon a  Judgment  was  entered  dismissing  the 
action. 

Our  statute  (Rem.  &  Bal.  Code,  {  7998)  pro- 
Tides  that:  "AU  claims  for  damages  against 
any  city  or  town  of  the  second,  third  or 
fourth  dass  must  be  presented  to  the  dty 
or  town  council  and  filed  with  the  dty  or 
town  clerk  within  thirty  days  after  the  time 
when  such  claim  for  damages  accrued. 
•  •  •  "  We  hare  held  that  the  30-day  lim- 
itation In  this  statute  is  mandatory;  that  the 
statute  is  clear,  definite,  and  predse  in  Its 
terms ;  that  a  compliance  with  Its  provisions 
Is  "a  condition  precedent  to  the  bringing  of 
the  action" ;  and  that  the  giving  of  the  notice 
"in  substantial  compliance  with  the  statute 
must  be  alleged  and  proven."  Collins  v. 
Spokane,  64  Wash.  163, 116  Pac.  663,  36  L.  R. 
A.  (N.  S.)  840;  Wolpers  v.  Spokane,  66  Wash. 
633,  120  Paa  113;  Benson  v.  Hoqufam,  67 
Wash.  90,  121  Pac.  58.  We  have  also  held 
that  physical  or  mental  incapadty,  running 
through  the  entire  period  fixed  by  a  city 
charter  for  presenthig  claims  against  the 
city,  excuses  a  compliance  with  the  charter. 
Bom  V.  Spokane,  27  Wash.  719,  68  Paa  386; 
Ehrhardt  v.  Seattle,  33  Wash.  664,  74  Pac. 
827.  The  api>ellant  invites  us  to  apply  this 
rule  of  interpretation  to  the  statute.  This  we 
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cannot  do  without  trendilng  upon  powers 
v«eted  ezdnBiT^  In  a  c(H»dlnate  bnmdi  ot 
tbe  state  goTemment  Whm  tlie  Jawmafciwg 
branch  of  tbe  soTemment  has  voken,  ttw 
courts  may  Interpret,  but  cannot  add  to  or 
take  from  tbe  dear  and  nnamblgnoos  mean- 
ing of  tbe  law.  To  do  BO  would  be  l^^latton 
rather  than  Interpretation.  The  policy,  ex- 
pediency, and  wisdom  of  a  statute  are  l^sla- 
tlTe  and  not  Judicial  gneations.  P<^t  BoIh 
erts  Ftoh  Ca  t.  George  A  BaAer  Co.,  28 
Wash.  200,  68  Pac.  438. 

In  State  t.  Carey,  4  Wash.  424,  80  Pa&  72^ 
addressing  itself  to  this  question,  the  court 
said:  "Yet,  conceding  tbe  right  of  tbe  Legis- 
lature to  legislate  upon  the  subject,  the  wis- 
dom of  the  act,  its  reasonableness  or  unrea- 
sonableness is  a  question  for  legislative  dis- 
ccetion,*  and  not  fbr  judicial  determination. 
Judge  Cooley  says,  hi  his  woric  on  Constitu- 
tional UmltationB  (Sth  Ed.)  p.  201:  *The 
judldary  can  only  arrest  the  ezeentlon  of  a 
statute  whoi  It  conflicts  with  the  Constitu- 
tion. It  cannot  ran  a  race  ot  oi^<mB  upon 
points  of  right,  reason,  and  expediency  with 
tbe  lawmaking  power.' " 

Courts  of  oQi&e  jnrisdictlozHi  hare  con- 
strued similar  statutes,  varying  slightly  In 
phxaseology,  in  harmony  with  our  c<mBtmc- 
tjxm  of  this  statute.  Schmidt  t.  Fremont,  70 
Neb.  S77.  07  M.  W.  880;  EllU  T.  Kearney,  80 
Neb.  61,  118  N.  W.  808;  MeCoUnm  t.  South 
Omaha,  84  Neb.  418,  121  N.  W.  488;  Tonhey 
T.  Decatur,  175  Ind.  98,  98  N.  D.  640,  82  L. 
B.  A.  (N.  S.)  850;  Huntington  v.  Calais,  106 
M&  144,  73  AtL  820;  Daniels  t.  Badne,  98 
Wis.  649,  74  N.  W.  6CS;  Hay  T.  Baraboo.  127 
Wis.  1,  105  N.  W.  654,  8  U  B.  A.  (N.  6.)  84. 
116  Am.  St  Bep.  977;  Onxftw  t.  Hartford, 
66  Conn.  887.  34  AtL  08;  Tt  Worth  t.  Shero, 
16  Tex.  GiT.  App.  487,  41  &  W.  704;  Trost  T. 
Casselton,  8  N.  D.  634,  79  N.  W.  1071;  Grlb- 
ben  T.  Franklin,  175  Ind.  600,  94  N.  B.  767. 
In  the  Schmidt.  HcCoUnm,  and  KUls  Cases  it 
was  held  that  incapacity,  caused  by  the  in- 
jury whldi  formed  the  basis  of  the  suit,  did 
not  excuse  a  fUIure  to  give  tlie  notice  within 
the  time  prescribed  by  the  statute.  In  David- 
son V.  Muskegon,  111  Mich.  464,  69  N.  W. 
670,  and  Winter  t.  Niagara  Falls,  190  N.  7. 
108,  82  M.  E.  1101,  128  Am.  St  Bep.  540,  13 
Ann.  Caa  486,  the  same  rule  was  applied  to 
infants.  In  Uorgan  r.  Des  Moines,  60  Fed. 
208,  8  a  a  A.  569,  the  statute  was  held  a  bar 
to  a  suit  by  an  infant  four  years  of  age  who 
had  not  complied  with  Uie  terms  of  the  stat- 
ute. In  the  McCollum  Case  the  court  said: 
"The  effect  of  the  holding  Is  tiiat  the  Legis- 
lature may  fix  a  limitation  applicable  to  all, 
and  that  excepttons  omitted  f  mn  the  statute 
do  not  exist"  In  the  Ellis  Case  the  same 
view  is  expressed  in  the  fi^owing  language: 
"It  is  not  the  province  of  tlie  courts  to  make 


the  law,  or  read  Into  It  enepttons  not  intoid- 
ed  1^  the  lawmakers"  In  tbe  Schmidt  Case 
the  court  observed  tbat  it  had  no  power  to 
'ingraft  an  exoqttion  iwcm  it  [the  statnte]  by 
construction.'* 

The  appellant  argues  that,  because  we  have 
held  Oat  there  is  a  common-law  IlaMliCy 
vgoa  a  municipality  'ftiiiiwg  to  "*'^intiiilw  Its 
hlghvpays.  in  reasonably  safe  condition  for 
travel  (Collins  v.  Spokane,  supra,  and  kindred 
caeee),  the  cases  from  other  jntlsdictlons, 
sncta  as  Nebraska  and  Indiana,  where  the 
liability  of  a  municipality  for  d^iectlve  streets 
Is  held  to  «cl8t  only  in  virtue  of  the  stetnte, 
are  not  directly  in  point  To  the  extent  that 
they  announce  the  rule  that  courts  cannot 
Ingraft  an  exception  into  a  statute  whae  thB 
statnte  makes  no  exception,  th^  announce  a 
correct  rule  of  Interpretation. 

It  is  also  argued  that  the  statnte  shonM 
be  Interpreted  according  to  Its  spirit  rather 
than  Its  letter,  dtlng,  among  other  cases, 
Glnrlcevlc  v.  Tacoma,  67  Wash.  329, 108  Pac 
908. 28  L.  R.  A.  (N.  S.)  633.  We  there  said  that, 
in  interpreting  a  statnte,  the  court  should 
keep  In  mind  "the  mischief  to  be  met"  The 
mischief  which  the  statute  seeks  to  avoid  is 
the  presentation  of  claims  long  after  the  acci- 
dent occarred,  and  at  a  time  wh«i  the  oppor- 
tunity for  investigating  the  merits  of  the 
claim  and  the  dalmant  may  well  be  pre- 
sumed to  have  been  lost  or  much  abridged. 

Tbe  New  Tork  courts  have  held  that  a  fail- 
ure to  serve  a  preliminary  notice  required  by 
a  legislative  charter  (within  48  hours  after 
the  happening  of  the  accident)  Is  not  a  bar  to 
an  action,  where  the  injured  party  was  un- 
able to  transact  business  during  the  time 
fixed  In  the  charter  for  the  service  of  the 
notice.  Walden  v.  Jamestown,  178  N.  T.  213, 
70  N.  B.  466.  This  holding  was  rested  upon 
two  maxims  of  the  law:  (a)  "That  a  thing 
which  Is  In  the  letter  of  a  statute  Is  not 
wltMn  the  statute  Itself,  unless  it  Is  within 
the  Intention  of  the  statute  makers,"  and  (b) 
that  the  law  does  not  seek  "to  compel  a  man 
to  do  that  which  he  cannot  possibly  perfonn." 
These  are  sound  maxims  when  soundly  ap- 
plied. There  Is  another  maxim,  however, 
which  we  apprehend  Is  even  more  potent, 
viz.,  that  the  Legislature  Is  presumed  to  have 
meant  what  it  said.  The  notice  in  that  case 
was  served  72  hours  after  the  accident  oc- 
curred. The  court  said  that  this  "was  a  sub. 
stantial  compliance  with  the  statnte." 

We  felt  constrained  to  adopt  the  view  that 
the  Legislature  thought  it  best  not  to  tfcept 
either  incapacity  or  disability. 

Affirmed. 

GBOW,  G.  X,  and  MAIN,  EUXIS,  and 
GHADWICK,  JJ.,  concur. 
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CDDIHEB  T.  PHBLPS,  Conntj  Auditor,  et  aL 
(Supreiu  Gout  of  Wuhington.   Nor.  S,  191S.) 

1.  Statutes  (||  107.  125*)— Conbtitotionai. 
Amn  DMKifT—SuBUiBsiON— Bill— Title. 

Laws  1911,  c.  108,  propoainc  to  submit  a 
zceaU  amaidiiteut  to  the  ConstituBon,  wu  enti- 
tled "An  net  to  amend  articte  1  of  the  Constl- 
tntian  of  the  state  of  Washington  anthoiiztoK 
aad  empowering  the  Toters  to  call  a  Hpecial 
electicm  tt  any  time  to  recall  and  discharge  any 
public  euctive  officer  and  elect  bis  snccessor  by 
sdding  thereto  at  the  end  of  said  article  one, 
two  new  sections  which  shall  be  oninbered  Bee- 
dons  33  and  34  of  said  article  one."  The  act 
itself  however,  was  narrower  than  the  title  in 
that  the  latter  purported  to  cover  all  publiq 
olBcera  and  the  election  of  successors  of  those 
recalled,  while  the  proposed  amendment  set 
forth  in  the  body  of  the  act  excepted  Judges 
therefrom  and  .made  no  provision  relative  to 
the  election  of  successors.  Beld,  that  the  title 
sufficiently  covered  the  subject-matter  of  the  act 
and  was  not  objectionable  as  embracing  more 
than  one  subject 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig;  If  m-lft4.  IST-lOl;  Dee.  Dig.  U 
107,  125w*] 

2.  CowBiiTOTigifAi.  Law  (|  7*)  —  Constitu- 

nONAL    AmKHDHBNT  —  PaSSAGK  —  JOUBNAL 

Entbits — "Enteb." 

Const  art  23,  |  1,  provides  that  amend- 
ments to  the  Gonatitntion  may  be  proposed  In 
either  branch  of  the  L^iialature  and,  if  agreed 
to  by  two- thirds  of  the  membere  elected  to  each 
of  the  two  houses,  shall  be  "entered"  on  their 
joamals  with  the  ayes  and  noes  thereon  and 
be  submitted  to  the  electors  for  their  approval 
It  the  next  general  election.  Seld,  that  the 
Word  "enter."  as  so  used,  did  not  mean  that  the 
entire  eoostitotional  amendment  proposed  should 
be  recorded  in  full  on  the  journals  of  the  House 
ud  Senate  but  that  where  the  amendment  is 
proposed  in  the  form  of  a  bill  with  a  proper 
dtie,  it  is  sufficiently  entered  on  the  journals 
by  BD  entry  of  its  number  and  the  full  title  of 
the  bill. 

lEd.  Note.~For  other  cases,  see  Constitutional 
Uw,  Cent  Dig.  ||  3,  4 ;  Dec.  Dig.  S  7.* 

For  other  definitions,  see  Words  and  Phras- 
M,  VOL  3,  pp.  2400-240&] 

3.  COHSTITDTIOKAI.  LAW  (i  9*)— STATE  COH- 

amtmoR  >—  AnsnDUNT  —  Pubxjcatxoit  — 

Const  art  23,  |  1,  provides  that  the  Leg- 
islature shall  cause  proposed  amendments  to  the 
Coastitntioii  that  are  to  be  submitted  to  the 
people  to  be  published  for  at  least  three  months 
pext  preceding  the  election  in  some  newspaper 
ID  every  county  where  a  newspaper  is  irablished, 
ftroogbont  the  state.  Laws  1911,  c.  108,  pro- 
fiding  for  the  submission  of  a  proposed  con- 
ititational  amendment  authorizing  the  recall 
ef  elective  public  officers,  provided  by  section 
2  that  the  Secretary  of  State  should  cause  the 
amendment  proposed  to  be  published  for  three 
"weeks"  next  preceding  the  election,  at  which 
the  amendment  was  to  be  submitted,  in  some 
weeUy  newspaper  in  every  county  where  a 
Mwspaper  was  published,  throughout  the  stote. 
Btid,  uiat  the  word  "weeks"  as  used  in  section 
2  was  a  misprision  for-  months,  the  legislative 
intention  being  that  the  publication  should  be 
tor  the  constitutional  term  and  that  the  Secre- 
tary of^^tate  bad  power  to  publiBh  the  proposed 
■mendment  for  three  months,  and,  having  done 
w  prior  to  vubmission  of  the  amendment  It  did 
not  fail  of  adoption  because  ot  mch  error. 

lEd.  Nota^For  ottier  eaaee,  aee  Oonstitntional 
Uw.  Cent  Dig.  H  6.  7;  Dec.  Dig.  S  ».•] 


4.  CoNsnTDTioirAL  Law  (|  9*)  — Oonbiitu- 

TIONAL  AHSRniCKNT--SnBiaa8IOIT  TO  VOT- 

BBs— Stateubnt  on  Ballot. 

The  proposed  constitutional  amendment  for 
the  recall  of  elective  officers  having  been  pub- 
lished In  full  for  a  period  of  three  months  in 
every  county  of  the  stete  before  the  election 
at  which  it  was  submitted,  as  provided  by  Laws 
1911,  c.  108,  the  fact  toat  tbe  statement  of 
the  question  on  the  ballot  like  tbe  title  of  the 
act  was  somewhat  broader  than  the  provisions 
of  the  proposed  amendment  in  that  it  seemed 
to  refer  to  all  officers  without  exception,  and 
also  to  the  election  of  their  successors  when 
the  amendment  Itself  excepted  judges,  and  did 
not  provide  for  the  election  of  lucceseora,  etc., 
did  not  render  the  ballot  misleading  so  as  to 
invalidate  the  submission. 

[E!d.  Note.— For  other  esses,  see  Constitution'- 
al  Law,  Cent  Dig.  fS  5,  7 ;  Dec  Dig.  |  9.*] 

5.  Officbes  (I  70%,  New,  vol.  17  Key-No. 
Series)— Elbciivb  ufficebs— Rboaix  Heab- 
ina. 

Const  art.  1.  SI  33,  34,  added  by  amend- 
ment adopted  1912,  providing  for  the  recall  of 
elective  officers  and  declaring  that  whenever 
a  petition  demanding  the  recall  of  an  officer 
has  been  filed,  reciting  that  such  officer  has 
committed  acts  of  malfeasance  or  misfeasance 
while  in  office  or  has  violated  bis  oath  of  office, 
the  county  auditor  shall  prepare  a  synopsis  of 
the  charge  or  charges  to  be  embodied  in  a  formal 
petition  which  may  be  circulated  for  signatures 
and,  when  signed  hy  25  per  cent  of  the  voters 
and  properly  verified,  shall  be  ground  for  call- 
ing an  election  to  determine  tbe  question  ot 
recall,  does  not  confer  on  the  officer  whose  re- 
call is  attempted  the  right  to  a  jodlclal  hear-, 
ing  to  determine  the  truth  of  the  charges  made 
against  him  before  the  question  of  his  recall 
and  discharge  can  be  sabmitted  to  the  people 
at  an  electron  called  for  that  purpose. 

6.  Officebb  (I  61*)— ELEonvK  Officebb— Ke- 
CALL— Statutes. 

Laws  1913,  c.  146,  relating  to  the  recall  of 
elective  officers,  amply  provided  for  the  carrying 
out  of  the  provisions  of  the  recall  amendment 
to  the  Constitution,  adopted  in  1912,  adding  sec- 
tious  33  and  84  to  article  1  of  the  Constitu- 
tion, and  was  not  defective  in  requiring  that 
the  truth  of  tbe  charges  on  which  the  officer  is 
sought  to  be  recalled  be  triable  before  the  peo- 
ple rather  than  before  tbe  courts. 

[Ed.  Note.— For  otber  cases,  see  Officers,  Gent 
Dig.  i  90;  Dec  Dig.  f  61.*] 

7.  Officebs  (I  61*)— Rbtboaotivs  Opcbation 

— ^Recall. 

Const  art  1,  ||  83,  34,  providing  for  the 
recall  of  elective  officers,  was  adopted  by  the 
people  at  the  general  election  in  1912,  and  Laws 
1913,  c.  146,  was  thereafter  passed  to  carry  the 
constitutional  provisions  into  effect;  the  stet- 
ute  teking  effect  &  June,  1913.  Complainant 
was  elected  sheriff  of  King  county  at  the  general 

1912  election^  and,  after  the  act  of  1913  took 
effect  a  petition  to  recall  him  was  filed  for  acte 
of  malfeasance  occurring  prior  to  that  time. 
Beld.  that  the  act  was  remedial  in  effect,  and, 
complainant's  misconduct  having  occurred  sub- 
sequent to  the  adoption  of  the  constitutional 
amendment  providing  for  recall,  the  act  of 

1913  should  be  oonstmed  as  making  the  recall 
effective  from  the  date  of  the  adoption  of  the 
constitational  amendment 

[Bd.  Note^-For  other  easaa,  Me  Offloei&  dent 
Dig.  I  90;  Dec  Dig.  S  61.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  B.  B.  Albertson,  Judge. 

Suit  by  Edward  Cudihee  against  Byron 
Phelps,  as  Auditor  of  King  County,  and  an- 


^  stteeasss  see  same  tovlo  and  section  NUHBBR  In  Dso.  Dig.*  Am.  Dig.  Ksy-Ne.  8wl«s*R«p'r  IstlexM 
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otber.  Judgmoit  tm  defendants,  and  plain- 
tiff appeals.  Afflimed. 

Walter  S.  miton  and  WUliam  H.  White, 
both  of  Seattle,  for  appellant  Brady  ft  Bom- 
mens,  John  F.  Murphy,  and  Samnd  MOTrlaoD, 
all  of  Seattle,  for  respondents. 

PARKER.  J.  The  plaintiff  Bdward  Gndl- 
bee,  sheriff  of  King  county,  commenced  tbla 
action  In  the  superior  court  for  that  connty, 
seeking  to  have  the  defendant  Byron  Fbelpe, 
as  connty  auditor,  enjoined  from  taking  any 
action  upon  a  petition  filed  In  bis  office  by 
the  defoidant  John  M.  Toung,  a  dtlsen  and 
voter  of  King  county,  demanding  tito  recall 
and  disdiarge  of  Bdward  Ondlbeet  as  sherll^ 
vaUes  the  prorlslons  of  sections  8S  and  34 
of  article  1  of  ttie  state  Oonstltntlra  and 
diapter  146  of  the  Laws  of  1018,  enacted  In 
pursuance  thtfeof.  The  case  proceeded  to 
final  bearing  npon  the  pleadings  and  stlpn- 
lated  facts,  resnlttng  In  Judgment,  denying 
tbe  relief  prayed  for,  and  a  dlBmlssal,  from 
wbich  tbe  plaintiff  has  appealed  to  this  oonrt 
We  shall  notice  the  facts  as  may  become 
necessary  in  the  dtsensslon  q£  the  sereral 
contentioua  made  by  counsel  for  appellant 

{1]  The  main  oontentloiis  of  counsel  for 
anwllant  have  to  do  with  the  adoption  of 
sections  88  and  84,  art  1,  as  an  amendment 
to  the  state  Conatttntlon  at  tbe  gmeral  elec- 
tion of  1912,  and  their  claim  that  those  sec- 
tions nerer  became  a  TaUd  portion  of  the  Oon- 
stltntion.  It  is  first  contended  that  ttie  act 
of  tbe  Legislature  (chapter  106,  p.  604,  Laws 
of  1911)  proposing  and  sntnnittlng  ttds  amend- 
moit  to  the  people  la  void  and  Ineflectnal  be- 
cause of  its  insnffldent  and  mideadli^  title. 
The  tiOe  and  body  of  that  ac^  In  so  far  as 
we  need  notice  them  In  this  connection,  read: 

"An  act  to  amend  article  one  (1)  of  the  Con- 
stitution of  the  state  of  Washington,  au- 
thorizing and  empowering  the  voters  to 
call  a  special  election  at  any  time  to  re- 
call and  discharge  any  elective  public 
officer  and  to  elect  his  successor,  by  add- 
ing thereto  at  the  end  of  said  article  one 
(1)  two  new  sections  which  shall  be  num- 
bered sections  33  and  34  qf  said  article 
one  (1). 

"Be  it  enacted  by  the  Legislature  (tf  the 
state  of  Washington: 

**Section  1.  That  at  the  general  Section  to 
be  held  in  this  state  on  the  Tuesday  next 
succeeding  tbe  first  Uonday  In  November, 
1912,  there  shall  be  submitted  to  the  qualified 
electors  of  the  state,  for  thdr  adoption  and 
approval  or  rejedlon,  an  amoidment  of  ar- 
ticle one  (1)  of  tiie  Gonstltatton  of  the  state 
of  Washington,  authorising  and  enquwevlng 
tbe  voters  to  call  a  special  Section  at  any 
time  to  recall  and  discharge  any  elective  pub- 
lie  officer  and  to  elect  his  successor,  by  add- 
ing tiiereto  at  tbe  end  of  said  artide  sections 
83  and  84  of  said  artide  one  (!)•  whidi 
diall  read,  as  follows; 


"ArUde  L 

"Sec.  38.  Brery  elective  public  officer  In 
the  state  of  Washington  except  Judges  of 
courts  of  recwd  la  subject  to  recall  and  dis- 
charge by  the  legal  voters  of  the  state,  or 
of  the  iwlltiQal  subdivision  of  the  state,  from 
which  he  was  dected  whenever  a  petition 
demanding  his  recall,  reciting  that  such  offi- 
cer has  committed  aome  act  or  acts  of  mal- 
feasance or  misfeasance  while  In  office,  or 
who  has  violated  his  oatti  of  office,  stating 
the  matters  complained  of,  signed  by  the 
percentages  of  the  qualified  electors  thereof, 
hereinafter  provided,  the  percentage  required 
to  be  computed  from  the  total  number  of 
votes  cast  for  all  candidates  for  his  said 
office  to  whldi  he  was  elected  at  the  preced- 
ing election.  Is  filed  with  the  officer  wltli 
whom  a  petition  for  nomination,  or  certifi- 
cate for  nomination,  to  such  office  most  be 
filed  under  tbe  laws  of  this  state,  and  the 
same  ottlcer  shall  call  a  special  election  as 
provided  by  the  general  election  laws  of  this 
state,  and  the  result  determined  as  therein 
provided. 

"Sec.  84.  The  Legislature  shall  pass  the 
necessary  laws  to  carry  out  the  provislona  of 
section  thirty-three  (33)  of  this  artide,  and 
to  facilitate  Its  operation  and  effect  without 
delay:  Provided,  that  the  authority  hereby 
conferred  upon  the  Legislature  shall  not  be 
construed  to  grant  to  the  Legislature  any 
exclusive  power  of  lawmaking  nor  In  way 
limit  the  Initiative  and  referendum  powers 
reserved  by  the  people.  The  percentages  re- 
quired shall  be,  state  officers,  other  than 
Judges,  senators  and  representatives,  dty  of- 
ficers of  dties  of  the  first  class,  school  dia- 
trlct  boards  in  dties  of  tbe  first  class ;  coun- 
ty officers  of  counties  of  the  first  second 
and  third  dasses,  twenty-five  per  cent  Of- 
ficers of  all  other  political  subdivisions,  dtlea 
towns,  townshliM,  precincts  and  school  dis- 
tricts not  herein  mentioned,  and  state  sena- 
tors and  representative^  thirty-five  per  cent" 

We  shall  assume,  for  argument's  sake  only, 
that  when  the  Legislature  proposes  and  sub- 
mits to  the  people  a  constitutional  amend- 
ment by  bill  Instead  of  by  resolution,  the 
titie  of  audi  bill  must  conform  to  the  require- 
ments of  sectifHi  19,  art  2,  of  the  Constitu- 
tion, providing  that:  "No  blU  diall  embrace 
more  than  one  subject,  and  that  shall  be 
expressed  in  the  titie."  A  comparison  of  Oie 
titie  with  the  body  of  the  act  wlU  readily 
show  that  instead  of  the  titie  being  narrow- 
er than  the  body  of  the  act,  It  is  in  fact 
broader  in  tiiat  it  seems  to  refer  to  all  public 
officers  and  to  the  dectton  of  successors, 
while  the  proposed  amendment  set  fortii  In 
the  body  of  tbe  a<^  excepts  Judges  therefrom 
and  mains  no  provision  relative  to  the  elec- 
tion of  BucceesoiH.  Thnt  tbe  title  cqwesaee 
tin  entire  subject-matter  of  the  body  of  the 
act  and  proposed  amendment;  if  we  treat  the 
broader  terms  of  the  title  merely  as  sorplua- 
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ase,  aeemi  to  ns  qtrito  plain.  Tbe  argnmoit 
olE  coansel  seems  to  be  tiiat,  because  of  Its 
broader  expressfonB,  the  title  Is  misleading. 
We  aie  not  able  to  agree  with  tbis  conten- 
tkm.  Tbe  Tiew  of  tbls  conrt  as  to  tbe  sofB- 
deacy  of  the  title  of  an  act  Is  tersely  stated 
b;  Judge  FQllerton,  speaking  for  the  eoort, 
in  SbortaU  v.  Pnget  Sound  Bridge,  ete.,  Co., 
45  Wash.  290,  294.  88  Pac.  212,  218  (122  Am. 
8L  899),  as  follows:  "This  conrt  has 
tmiformly  held  that  tbe  title  need  not  be 
an  Index  of  the  act  but  Is  sufficient  If  it  so 
Indicates  its  substance  and  scope  as  to  put  a 
person  of  ordinary  intelligence  upon  notice 
and  Inquiry  as  to  Its  provisions."  State  ex 
reJ.  Wolfe  v.  Farmeatter,  50  Wash.  164,  96 
Pac  1047,  10  I*  B.  A.  (N.  S.)  707 ;  State  ex 
rel  Zent  t.  Nichols,  60  Wash.  508,  97  Pac. 
728 ;  National  Snre^  Co.  v.  Bratnober  Lum- 
ber Co.,  67  Wash.  601,  122  Fac.  337. 

Clearly  this  title  would  give  to  a  person  of 
ordinary  Intelligence  notice  that  the  proposed 
amendment  related  to  the  recall  of  officers. 
We  do  not  think  that  tbe  fact  that  the  title 
eeems  to  Indicate  that  the  proposed  amend- 
ment relates  to  the  recall  of  all  ofScers,  with- 
oQt  exception,  and  to  the  election  of  succes-' 
sors  lessens  the  force  of  the  fact  that  the 
title  clearly  covers  the  whole  subjectmatter 
of  the  proposed  amendment  and  fairly  gives 
notice  thereof.  Nor  do  we  think  that  the 
title  is  subject  to  the  objection  that  it  em- 
braces more  than  one  subject,  assuming  that 
SQcb  objection  would  be  available  against 
tbe  title,  apart  from  such  objection  to  the 
body  of  the  act  Surely  the  recall  and  dis- 
charge of  an  otucer  and  tbe  choosing  of  his 
successor  can  be  legislated  upon  as  one  sub- 
ject In  a  single  act,  and  of  course  exceptions 
of  certain  persons  or  things  from  the  opera- 
tioD  of  the  effect  of  a  law  would  not  relate 
to  a  separate  subject-matter.  The  Supreme 
Coart  of  Missouri,  In  State  t.  Bronson,  116 
Mo.  271,  276,  21  S.  W.  1125,  1126,  dealing 
vlth  a  title  which  was  broader  in  its  terms 
tban  the  act,  disposing  of  the  contention  that 
tbe  title  was  insufficient  in  the  light  of  a 
constltotlonal  amendment  in  substance  the 
same  as  ours,  said:  '*Now  the  predse  point 
of  objection  here  Is,  not  that  tbls  act  con- 
tains more  than  one  subject,  but  that  the 
subject  is  not  clearly  expressed  in  the  title 
la  this:  That  the  title  Indicates  a  law  relating 
to  all  tbe  public  schools  In  the  state,  while 
tbe  act  Itself  excludes  from  Ite  op^atlon 
tides  and  districts  having  more  than  100,000 
Inbabitants.  In  other  words,  the  objection 
is  that  the  title  Is  broader  than  the  act 
lL«elf.  The  Constltntion  does  not  say  the 
title  shall  be  as  narrow  as  the  act  What  It 
rays  on  this  point  Is  that  the  single  subject 
sball  be  dearly  expressed  in  tiie  title.  The 
tKt,  therefor^  that  tbe  title  is  broader  than 
Uie  act  can  be  no  objectton,  onleas  the  title 
la  oompieiieiialTe  enough  to  admit  of  discon- 
nected and  inc(mgruous  subjects.  Says  Cool- 
ey:  rrhe  generaUty  ot  a  title  la  therefore  no 
136F.--24 


objection  to  1^  so  long  as  It  Is  not  made  a 
cover  to  legtslaUon  incongruous  In  itself,  And 
wtaidi  by  no  fair  Intendment  can  be  con- 
sidered as  having  a  necessary  or  proper  con- 
nection/ Cooley  on  Constitntlonallimttatlons 
(eth  Ed.)  172.  The  fact  that  the  tlUe  speaks 
of  'all  the  public  schools  within  this  stote,' 
while  the  proviso  to  section  11  excludes  from 
the  operation  of  the  act  cities  and  districts 
having  more  than  100,000  Inhabitants,  does 
not  make  the  law  unconstltutionaL"  This 
is  quite  In  keeping  with  the  views  of  this 
court  expressed  In  former  decisions  touching 
the  sufficiency  of  titles  to  acts  and  also  duds 
support  in  the  following  authorities:  State 
ex  rel.  v.  Frazier,  36  Or.  178,  59  Pac.  5;  Abeel 
V.  Clark,  84  Cal.  226,  24  Pac.  383;  McEl- 
downey  v.  Wyatt,44  W.  Va.  711,  30  S.  B.  239, 
45  L.  R.  A.  609,  615;  1  Lewis'  Sutherland's 
Statutory  Construction  (2d  Ed.)  {  124. 

We  are  of  tbe  opinion  that  the  title  to  the 
act  proposing  and  submitting  to  the  people 
this  constitutional  amendment  sufficiently  ex- 
presses tbe  subject-matter  of  the  act  and  the 
proposed  amendment  We  have  preferred 
to  deal  with  the  question  of  the  sufficiency 
of  the  title  to  tbe  act  rather  than  with  the 
question  of  the  necessity  of  a  title  thereto, 
because  of  the  manner  in  which  the  record 
entry  of  the  act  appears  in  the  Senate  and 
House  Journals. 

[2]  It  Is  contended  that  there  was  not 
made  ui>on  the  Journals  of  the  Senate  and 
House  sucb  entry  or  record  of  the  proposal 
of  this  Constitutional  amendment  ss  Is  re- 
quired by  the  Constitution,  and  that  there- 
fore it  was  not  legally  proposed  and  submitted 
to  the  people.  The  proposal  of  amendmente 
to  the  Constitution  by  the  Legislature  and  the 
making  of  record  thereof  Is  provided  for 
therein  by  section  1,  art  23,  as  follows: 
"Any  amendment  or  amendmente  to  this  Con- 
stitution may  be  proposed  in  either  branch 
of  the  Leglslatore;  and  If  the  same  shall  be 
agreed  to  by  two-thirds  of  the  members 
elected  to  each  of  tbe  two  Houses,  such  pro- 
posed amoidment  or  amendmente  shall  be 
entered  on  their  journals,  with  the  ayes  and 
noes  thereon,  and  be  submitted  to  the  quali- 
fied electors  of  the  state  for  their  approval,  at 
tbe  next  general  election;  and  If  the  peo- 
ple approve  and  ratify  such  amendment  or 
amendmente,  by  a  majority  of  the  Sectors 
voting  thereon,  the  same  shall  become  part  of 
this  ConstltotloD."  The  amendment  to  the 
Constitution  proposed  by  this  act  was  not  re- 
corded In  full  in  tbe  Senate  Journal.  The 
bill  for  the  act  was  Introduced  in  the  House 
and  designated  as  "House  Bill  No.  62."  Aft- 
er ite  passage  by  the  House.  It  went  to  the 
Senate.  It  was  there  read  three  times  in  due 
course  and  passed  by  the  requisite  ma- 
jority ;  ttie  vote  thereon  by  "ayes"  and  "noes" 
b^ng  properly  recorded  in  the  Journal,  ref- 
erenxx  to  ttie  bill  b^g  therein  made  as 
"House  Bill  No.  92,"  followed  by  ite  'tiUe 
recorded  In  folL   BeCerence  to  (be  bill  was 
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made  In  this  maimer  In  tiie  Journal  npon  ita 
flnt  and  second  readings  as  wdl  as  upon  its 
third  reading  and  final  paaaaga  Onr  attention 
Is 'here  called  only  to  the  Senate  Jottrnal  en- 
tries; the  a^ment  of  connsel  aBsnmlng 
that  the  House  Journal  entries  mm  made  In 
the  same  manna:.  This,  it  is  insisted,  was 
not  such  entry  of  tSm  xvcvosed  amoidment 
upon  Journals  of  the  Senate  and  House  as  Is 
required  by  section  1,  art  28,  (tf  the  Constitu- 
tion, above  quoted.  It  is  argued  that  the 
words  "shall  be  entered  on  tlieir  Journal^* 
constitutes  a  mandatozy  requirement  that  the 
proposed  amendment  shall  be  recorded  in 
full  upon  the  Jonmah^  and  that  a  reference 
to  Hnch  an  aiaendinent,  even  though  proposed 
In  the  form  of  a  bill  with  a  propw  title  as 
su<di,  by  its  number  and  title  set  out  in  full, 
is  not  an  entraing  upon  the  Jonm^  within 
the  meaning  of  this  constitntional  require- 
ment It  is  apparent,  then,  that  this  branch  of 
the  case  turns  upon  the  meaning  of  the  word 
"alter"  or  "entered"  la  used  in  section  1  of 
article  28  of  the  Constitution.  The  dedslona 
are  not  In  harmony  upon  this  question.  Some 
bold  that  Bwh  a  otmatltntional  proTlstcm  is 
comidied  with  by  a  memorandum  entry  made 
uptm  the  Journals  by  reference  to  the  propos- 
al, using  the  language  of  the  title  of  the 
proposing  act  or  resolnti<m  or  other  appropri- 
ate language  if  tbe  proposal  be  by  resolution 
without  a  tiUe,  while  others  hold  that  such 
a  constitutional  provision  Is  compiled  with 
only  by  a  copying  of  the  entire  proposed 
amendment  In  the  Journals  of  the  Senate  and 
House. 

The  Supreme  Court  of  California,  In  the 
case  of  Oakland  Paving  Co.  v,  Tompkins,  72 
CaL  6, 12  Pac.  801, 1  Am.  St  Rep.  17.  reached 
the  former  conclnslou,  and  we  think  cor- 
rect)^. Justice  Temple,  speaking  for  the 
court  in  that  case,  said:  "The  only  question 
submitted  Is  whether  the  constitntional 
amendment  No.  1.  ratified  by  the  electors  at 
the  general  election  In  1884,  being  an  amend- 
ment to  section  19,  art  11,  was  proposed  by 
the  L^slature  as  required  by  section  1,  art 
18,  of  the  Constitution.  That  section  pro- 
vides that  ameDdmmta  may  'be  proposed  in 
the  Senate  and  Assembly,  and,  if  two-thirds 
of  all  the  members  elected  to  each  of  the  two 
Houses  shall  vote  in  favor  thereof,  such 
proposed  amendment  or  amendments  shall 
be  entered  In  the  Journals,  with  the  yeas  and 
nays  taken  thereon,*  etc.  The  objection  Is 
that  the  proposed  amendment  was  not  en- 
tered In  the  Journal  of  either  House,  as  re- 
quired by  the  Constitution.  It  was  not 
copied  into  the  Journal,  but  there  was  entered 
an  Identifying  reference,  such  as  Is  al- 
ways entered  in  regard  to  legislative  bills; 
that  is,  It  was  proposed  as  a  Senate  Bill  and 
was  referred  to  by  titie  and  number.  The 
yeas  and  nays  were  entered  as  directed.  It 
Is  agreed  that  the  amendment  thus  proposed 
was  submitted  u>  the  peoj^Ie  and  received  a 
vezy  large  majority  of  tbe  votes  cast  •  •  • 


All  admit  that  the  constitntional  require- 
ment must  be  strictly  performed.  But  it  does 
not  follow  fkvm  this  that  the  language  of  the 
Instrument  must  be  undersstood  lltraaUy. 
nie  same  rules  of  construction  must  be  ap- 
plied, to  ascertain  what  its  requirements 
are,  as  though  It  were  not  mandatory  and 
prohlbibffy.    And  we  think,  when  an  act 
oonunanded  or  authorized  may  be  done  in  dif- 
ferent way^  ^ther  of  wlilch  would  be  a  strtet 
compliance  with  the  terms  of  the  instrument 
understood  in  some  common  and  popular 
sense,  either  mode  may  be  pursued,  unless 
some  reason  la  discovmble  for  holding  that 
one  of  such  modes  only  will  answer.  If;  for 
Instance,  the  direction  to  enter  the  amend- 
ment in  the  Journal  is  complied  with,  in  some 
usual  and  popular  smse  of  the  language, 
either  1^  copying  the  amendment  into  the 
Journal  or  by  placing  npon  the  Journal  an 
identifying  reference  only,  either  will  do  un- 
less tbe  contwt  shows  a  dUferent  Inten- 
tion. Now  the  word  'enter*  prlmaiUy  means 
to  go  in,  or  to  come  in,  but  has  many  derlTa- 
ttve  meanings,  and  is  ottm  employed  in 
ellU>tical  expressions,  and  is  quite  apt  to  be 
80  used  that  the  literal  or  most  obvious  mean- 
ing cannot  be  attributed  to  it    We  read, 
for  Instance,  in  the  laws  of  Congress  that 
citizens  may  enter  at  tbe  Lend  Office  a  tract 
of  land,  and  the  expression  is  repeated  in 
different  forms  many  times.    We  are  often 
told  that  a  certain  horse  has  been  entered  for 
a  race  or  an  animal  has  been  entered  at  a 
fair.   What  is  really  done  In  e&dx  Instance  is 
to  make  a  record  of  certain  Important  facts 
for  preservation  or  notice.   And  such  is  cer- 
tainly a  very  ordinary  meaning  of  the  word 
'enter/  when  used  In  this  derivative  sense; 
that  is,  to  register  tbe  essential  facts  con- 
cemtng  tbe  thing  said  to  be  entered.  And  we 
think  it  may  be  fully  admitted  that  the 
most  natural  and  obvious  meaning  of  the 
word  when  employed  In  this  derivative  sense 
Is  to  copy,  without  greatiy  affecting  tbe  ar- 
gument We  find  near  the  titie  page  of  near- 
ly every  book  printed  that  It  has  been 
entered  in  the  office  of  the  librarian  of 
Congress.   What  is  really  left  with  the  libra- 
rian Is  the  titie  page  of  the  proposed  book, 
and  this  constitutes  the  entry,  although  after 
it  Is  printed  the  author  is  now  required  to 
present  a  copy  of  the  book  for  the  congress- 
Blonal  library.    We  sometimes  read  that  a 
certain  play  of  Shakespeare  was  entered 
at  Stationers*  HalL    We  find  that  the  en- 
try really  made  was  a  brief  Identifying  ref- 
erence,   preliminary   to   obtaining  license 
to  print   Such  Instances  of  the  use  of  the 
word  and  of  the  phrase  In  which  it  oc- 
curs might  be  multiplied  indefinitely,  but 
these  are  enough  to  show  Chat  this  usage  is 
quite  common.   Now,  if  we  substitute  in  all 
these  and  like  cases  the  word  'copy'  or  tbe 
phrase  'enter  at  large'  for  the  word  'enter' 
we  are  conscious  at  once  that  a  great  change 
has  been  ma  da   Indeed  the  mere  fact  that 
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the  qualifying  words,  'at  large,*  'at  length,* 
•la  foil,'  do  80  often  accompany  the  word 
-enter*  Is  proof  that  all  feel  that  it  1b  not 
a  synonym  of  the  word  'copy.'  •  •  •  This 
Is  suffldrait  to  uphold  the  amendment,  un- 
less we  can  see  from  the  context  that  some- 
thing else  was  meant  We  percetve  no 
Buch  intent  The  evident  purpose  of  the  en- 
tire proTlaion  doubtless  was  to  preserve  a  rec- 
ord of  the  vote.  As  a  majority  controls  the 
Joomals,  It  may  have  been  apprehended  that  it 
might  be  made  to  appear  that  the  proposal 
fras  doly  passed,  althou^  lacking  the  requi- 
site majority,  and  so  it  was  required  that 
the  yeas  and  nays  he  entered.  Bnt,  however 
this  may  be,  the  principal  thing  is  the  rec- 
ord of  the  ye^  and  nays,  and  this  purpose 
la  BOcompIished  as  perfectly  by  the  entry 
made  as  It  would  be  by  any  other.  As  to 
preserving  the  Identity  of  the  amendment  pro- 
posed, there  is  no  greater  difficulty  In  this 
matter  than  with  reference  to  bills." 

The  MUryland  Court  of  Appeals  in  Worman 
V.  Hagan,  78  Md.  102,  163,  27  AU.  616.  617, 
21  li.  B.  A.  716)  719,  reached  the  same  con- 
duslon,  making  Oa  following  observations: 
"IThe  fourteenth  article  of  the  Constitution 
prescribes  the  mode  in  whi<A  it  may  be 
amended.  It  declares  that  the  General  As- 
sembly may  propose  amaidments  to  this  Con- 
stitution: Provided  that  each  amendmmt 
staaU  be  embraced  in  a  separate  Ull,  embody- 
bm  the  article  m  section  as  the  same  will 
stand  when  amended  and  passed  by  three- 
Ofths  of  all  the  meanbers  elected  to  each  of 
the  two  HoQses,  by  yeas  and  nays,  to  be 
entered  on  the  Joamals  with  the  proposed 
amendment'  We  find  that  the  Legislature, 
br  Act  1890,  c.  255,  proposed  an  amendment 
to  section  1  of  article  7,  and  that  the  act 
vas  passed  by  tliree-fiftlia  of  all  the  mem- 
bers elected  to  each  House.  It  was  stated  on 
the  Journal  of  each  House  that  'An  act 
to  amend  section  oiw  of  article  seven  of 
the  Gonstltntlon  of  this  state*  was  jtassed, 
And  tbe  yeas  and  nays  are  set  forth,  being 
more  than  three- flftha  of  all  the  members 
elected  to  each  House.  The  requirements  of 
the  Constitution  were  in  all  respects  observed, 
onless  it  is  necessary,  as  maintained  by  the 
appellants,  that  the  act  should  be  set  out  ver^ 
Uitlin  on  the  Journals.  Each  House  had  the 
lilll  In  its  possession  when  it  passed  it,  and 
the  bill  was  fully  and  clearly  Identified  by 
Its  title.  There  would  have  been  no  greater 
certainty  if  every  word  of  it  had  been  recited. 
We  must  give  a  reasonable  construction  to 
the  words  of  the  Constitution.  There  was 
Ht  one  bill  with  this  title.  The  entries  on 
the  Journals  of  the  two  Houses  that  this  bill 
had  been  passed  by  the  yeas  and  nays,  which 
were  stated,  described  their  legislative  ac- 
tion as  distinctly  as  It  could  be  expressed. 

ytan  and  nays  were  associated  as  closely 
u  poRslble  with  the  enactment  contained  In 
the  tdll ;  that  is  to  say,  with  the  proposed 
amendment.    It  was  not  in  the  power  of 


any  person  to  mistake  the  meaning  of  the 

entry." 

The  following  decisions  are  to  the  same 
effect:  State  v.  Herrled,  10  S.  D.  100,  72 
N.  W.  93;  Prohibitory  Amendment  Cases, 
24  Kan.  700;  In  re  Senate  File  No.  31,  26 
Neb.  864,  41  N.  W.  981.  The  Supreme 
Courts  of  Iowa  and  Nevada  entertain  a  con- 
trary view.  Koehler  v.  Hill,  60  Iowa,  543,  14 
N.  W.  788,  16  N.  W.  609;  State  v.  Tufly, 
19  Nev.  391,  12  Pac.  835,  3  Am.  St  Rep.  895. 
/  Some  cases  have  come  to  our  notice  Involv- 
ing constitntional  provisions  requiring  pro- 
posed amendments  to  be  "entered  in  full"  up- 
on the  legislatlTe  Joamals,  but  we  think  the 
decisions  rendered  under  such  provisions  are 
of  no  aid  here.  We  are  of  the  opinion  that 
the  weight  of  authority,  as  well  as  the  bet- 
ter  reason,  supports  the  view  that  It  Is  suffi- 
dent  compliance  with  our  Constitution  to 
enter  upon  the  Journals  of  the.  Senate  and 
House  reference  to  the  proposed  amendment, 
using  the  language  of  the  title  of  the  pro- 
posing act;  as  was  done  in  the  proposal  of 
this  amendment  We  conclnde  that  this 
amendment  has  not  fhiled  of  lawful  adoption 
because  of  the  manner  in  which  record 
thereof  was  mads  of  its  proposal  by  the 
Legislature. 

[S]  It  is  contoided  that  the  proposed  con- 
stitntional amendment  was  not  authoritatlTe- 
ly  published  In  the  several  conntlea  of  tbe 
stete  as  required  by  article  ^,  |  1,  of  the 
Constitution,  whtcb  provides:  *TbB  Legisla- 
ture shall  also  cause  the  amendments  that 
are  to  be  submitted  to  the  people  to  be  pub- 
lished tor  at  least  three  months  next  preced- 
ing the  election.  In  some  weekly  newspaper. 
In  every  county  where  a  newspaper  Is  pub- 
lished throughout  the  state." 

By  sectton  2  of  the  act  proposing  the 
amendment,  the  Legislature  directed  publica- 
tion thereof  as  folh)ws:  "The  Secretery  of 
State  shall  cause  the  amendment  proposed 
In  section  one  of  this  act  to  be  published  for 
three  weeks  next  preceding  the  said  election 
therein  described  in  some  weekly  newspaper 
In  every  county  where  a  newspaper  is  pub- 
lished throughout  the  state."  This,  it  will  be 
noticed,  when  read  literally,  is  an  authoriza- 
tion for  the  Secretary  of  State  to  publish  the 
proposed  amendment  for  three  weeks  Instead 
of  three  months,  as  specified  In  the  Constitu- 
tion. It  le  insisted  that  this  is  fatal  to  the 
validity  of  the  proposed  amendment  regard- 
less of  the  time  it  may  have  been  actually 
published  by  the  Secretary  of  State;  it  be- 
ing argued  that  any  publication  by  the 
Secretary  of  State  beyond  the  time  specified 
in  the  act  would  be  a  publication  without 
authority  and  therefore  of  no  avail.  It  Is 
conceded  that  tbe  Secretary  of  State  did 
publish  the  proposed  amendment  for  three 
full  months  next  preceding  the  general  elec- 
tion of  1912  in  a  weekly  newspaper  printed 
and  published  in  each  and  every  county  of 
the  state.   Counsel  invoke  the  general  rule 
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that  8D  electloD  called  wlthont  authority  of 
law  will  be  held  vold^  regardless  of  how 
fairly  conducted-  The  qnestlon,  then,  really 
is:  Was  the  publication  for  three  months 
prior  to  the  election  made  by  the  Secretary 
of  State  without  lawful  autboilty?  Such 
publication  was  clearly  sufficient  unless  ren- 
dered iifeffectusl  by  the  mere  fact  that  the 
words  "three  weeks"  appear  In  section  2 
of  the  act  as  abore  quoted  instead  of  the 
words  "three  months"  as  required  by  the 
Constitution.  After  a  reading  of  this  entire 
act  purporting  to  submit  to  the  people  this 
constitutional  amendment,  baviDg  In  mind 
its  manifest  intent,  it  seems  to  us  nothing 
could  be  'plainer  than  that  the  Legislature 
Intended  to  propose  and  cause  to  be  sub- 
mitted to  the  people  of  the  state  this  amend* 
ment  to  the  Constitution  In  such  manner 
that  it  would  be  coustltutlonally  and  legally 
adopted  if  ratified  by  a  majority  of  the 
electors  voting  thereon.  The  very  first  dec- 
laration In  the  act  Is  that,  at  the  general 
election  to  be  held  in  1912,  "there  sbaU  be 
submitted  to  the  qualified  electors  of  the 
state,  for  their  adoption  and  approval  or 
rejection,  an  amendmoit  of  article  1  of  the 
CoiKtltutlon  of  the  state  of  Washington, 
*  *  *  and  which  shall  read,  as  follows." 
In  the  light  of  this  declaration,  we  cannot 
escape  the  conclusion  that  the.  words  "three 
weeks,"  found  In  section  2  of  the  act,  as 
above  quoted,  Intended  by  the  Legls- 
latore  to  read  "three  months,"  bo  as  to  meet 
the  requiremoits  of  the  Constitution.  To 
hold  otherwise  would  be  to  convict  the  Leg- 
islature of  an  Intention  to  pass  this  snb- 
mls^n  act  without  any  purpose  whatever, 
unless  it  be  to  make  a  mere  pretense  of 
satisfying  what  they  concaved  to  be  a  public 
demand,  but  with  a  "Joker"  in  the  proposal, 
to  the  end  tliat  the  will  of  tlie  people  might 
ultimataiy  be  defeated  should  they  adopt  the 
proposed  ammdment  at  the  polls.  We  are  of 
the  opinion  that  the  proposed  amendmoit 
did  not  fail  of  adoption  because  of  the  use 
of  the  words  "three  weeks"  Instead  of 
"three  months^'  In  sectlm  2  of  the  act ;  flie 
proposed  amendment  having  been  pabllsbed 
in  such  manner  as  to  satisfy  all  of  the  re- 
quirements of  the  Constltntton  by  the  Secre- 
tary of  State,  the  officer  who  was  by  the  Leg- 
islature directed  to  publish  the  same.  We 
conclude  that  the  Legislature  Intended  the 
Secretary  of  State  to  so  publish  the  proposed 
amendment,  to  the  end  that  It  might  be 
constlttttionany  adopted.  If  ratified  by  a 
majori^  of  the  electors  voting  thereon. 

[4]  Some  contention  is  made  that  the  title 
of  the  act  proposing  the  amendment  to  the 
Constitution,  as  well  as  the  expression  of 
the  subject-matter  of  the  amendment  upon 
the  ballots  used  by-  the  voters,  was  mislead- 
ing to  the  voters.  Section  3  of  the  act  pro- 
vides for  the  form  of  ballot  to  be  used  as 
follows:  "Tbext  shall  be  printed  tm  all 
Imllots  provided  for  the  said  election,  the 
words:    'For  the  proposed  amendment  to 


artfcle  one  (1)  of  the  OonsUtnUon.  by  adding 
thereto  at  the  end  of  said  article  one  (1)  two 
new  sections  to  be  numbered  sections  33  and 
34  of  said  article  one  (1)  authorizing  and 
providing  for  the  recall  and  discharge  of  any 
elective  public  officer  and  election  of  his 
successor.'  'Against  the  proposed  amend- 
ment to  article  one  (1)  of  the  Constitution,  by 
adding  thereto  at  the  end  of  said  article 
one  (1)  two  new  sections  to  be  numt>ered 
sections  33  and  34  of  said  article  one  (1),  au- 
thorizing and  providing  for  the  recall  and 
discharge  of  any  tiecUve  public  officer  and 
election  of  his  successor.*"  This  statemmt 
of  the  question  on  the  ballot,  It  will  be  no- 
ticed, is,  like  the  tltl^  somewhat  broader  than 
the  provisions  of  the  proposed  amendmoit 
in  that  it  seems  to  refer  to  all  officers  with- 
out exception  and  also  to  the  election  of 
successors.  The  title  of  the  act,  we  liave 
seen,  served  its  purpose  as  such,  and  was  not 
misleading  or  deceptive  to  the  members  of 
the  Legislature,  and  was  therefore  sufficient. 
The  same,  we  think,  may  be  said  as  to  this 
statement  of  the  subject-matter  of  the  pro- 
posed amendment  found  upon  the  ballot. 
Neither  the  title  of  the  act  nor  this  state- 
ment upon  the  ballot  constituted  the  notice 
given  to  the  people  of  the  contrata  of  the 
proposed  amendment  That,  as  we  have 
seen,  was  published  In  full  for  a  period  of 
three  months  in  every  count?  in  the  state. 
So  far  as  the  people  were  Informed  of  the 
contents  of  that  amendment,  its  publlcatlou 
constituted  their  notice.  The  statement  up< 
on  the  ballot  was  not  required  to  be  more 
than  a  mere  reference,  in  vray  general  terms, 
to  the  constitutional  amendment  to  be  voted 
on.  State  ex  rel.  Tliompson  v.  WInnett,  78 
Neb.  379,  no  N.  W.  1118, 10  L.  B.  A.  (N.  S.) 
149,  US  Ahn.  CasL  781.  This  statemoit  opon 
the  ballot  clearly  would  dlxed:  the  mind  of 
a  person  of  ordinary  intelUgoioe  to  this 
proposed  amendment  No  other  proposed 
constitutional  amradmokt  of  like  import  was 
then  before  the  people  to  be  voted  upon. 
The  ballot  manifestly  bad  reference  to  this 
particular  proposed  (institutional  amend- 
ment uid  a  vote  in  the  terms  as  opressed 
upon  the  ballot  for  or  against  such  amend- 
ment was  a  vote  for  or  against  this  amend- 
ment and  no  person  of  ordinary  Intelligence 
could  have  thought  otherwl8&  We  are  of 
the  opinion  t2iat  the  amendment  did  not  fall 
of  adoption  because  of  tlie  manner  of  stag- 
ing the  subject-matter  thereof  ni>on  the  bal- 
lot 

It  must  be  conceded  that  tbne  has  at- 
tended the  proposal  and  submission  of  this 
constitutional  amendmrat  to  the  people 
some  Informalities  out  of  keeping  with  ideal- 
ly correct  methods  of.  legledation.  But  it 
seems  to  ua  the  objections  claimed  to  render 
void  the  proposal  and  snlHuission  ot  the 
amendment  to  the  people  deal  with  matters 
of  form  rather  than  substance^  This  amend- 
ment rec^ved  fovorlng  its  adoptimi  112,320 
votes,  while  against  its  adoption  there  were 
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but  46^72.  Not  only  did  the  people  have 
ample  legal  notice,  &b  we  have  seen,  of  the 
contents  of  the  proposed  amendment  prior 
to  the  election  of  1912,  and  of  the  fact  that 
it  vras  to  be  voted  upon  at  that  election,  but 
It  Is  a  matter  of  common  history,  to  which 
the  court  wQl  not  shut  Its  eyes,  tbat  the  sub- 
ject of  recall  and  this  proposed  constitution- 
al amendment  thereon  was  one  of  the  public 
questions  uppermost  in  thendnds  of  our  peo- 
ple from  the  time  of  the  passage  of  the  act  pro- 
posing the  amendment  nntll  the  vote  was  bad 
thereon  at  the  1912  election,  a  period  of  near- 
ly two  years.  In  condnston  upon  this  branch 
of  the  case,  we  quote  with  approval  the  lan- 
guage of  Jndge  Haney,  speaking  for  the  Su- 
preme Court  of  South  Dakota  In  State  t. 
Herrled,  10  S.  D,  115,  72  W.  95:  "It  Is 
well  settled  that  provisions  of  a  Constitution, 
while  mandatory,  are,  like  statutes,  to  re- 
ceive a  f&Ir  and  reasonable  construction  with 
the  view  of  ascertaining  the  Intention  of  the 
two  HoQsea  of  the  L^slature  and  the  peo- 
ple in  their  proceedings  taken  to  effect  an 
amendment;  and  it  is  the  duty  of  courts, 
when  that  Intent  Is  aacertalnaUe  from  the 
proceedings  taken,  to  carry  it  Into  eftect 
The  action  of  the  two  Houses,  and  the  will  of 
the  people,  as  expressed  by  their  vote,  should 
not  be  set  aside  or  disregarded  upon  purely 
technical  grounds  when  no  material  require- 
ment of  the  Oonstltntlon  has  been  omitted 
and  where  tlie  prooeedlngs  takm  dearly 
manifest  the  intention  of  those  bodies  and 
the  people  to  amend  the  fnndamental  law." 
We  eonclnde  that  the  amendment  wfts  law* 
folly  snbmitted  to  and  adopted  by  the  people 
of  the  state  and  thereby  beeune  a  part  of 
oar  fnadamental  law, 

[II  It  is  contended  that  tiie  Legislature 
has  not  passed  the  necessary  laws  to  carry 
oat  the  provlMons  of  this  constitutional 
amendment,  even  conceding  that  it  has  been 
legally  adopted  by  the  people.  Tbe  Legisla- 
ture of  1913  passed  an  act  manifestly  In- 
tended for  that  pnrpose.  Laws  1913,  c.  14tt, 
p.  454.  That  act  provides  In  substance  that, 
whenever  a  legal  voter  desires  to  demand 
the  recall  and  discharge  of  an  elective  ofQcer, 
he  shall  prepare  a  typewritten  charge,  re- 
citii^  that  the  officer  has  committed  an  act 
or  acts  of  malfeasance  or  an  act  or  acts  of 
misfeasance  while  in  office,  or  has  violated 
Ua  oath  of  office,  stating  the  act  or  acts 
complained  of  in  concise  language,  verity 
the  same  and  file  It,  in  case  the  officer 
whose  recall  Is  demanded  be  a  county  officer, 
with  the  county  auditor.  Thereupon  the 
comity  auditor  is  required  to  prepare  a 
synopalB  of  the  charge  or  charges,  constltnt- 
big  a  concise  statement  thereof,  not  to  ex- 
ceed 200  words,  which  synopsis  is  to  be  em- 
bodied  in  a  formal  i>etltlon,  which  petition, 
when  BO  prepared  and  printed,  may  be  cir- 
culated for  signatures  of  voters,  and,  when 
rigoed  by  26  per  cent  of  the  1^1  voters  of 
ttte  coonty  and  properly  verlfled,  becomes  au- 


thority for  the  county  auditor  calling  an 
election  to  deteqnlne  the  question  of  recall 
and  discharge  of  the  officer  whose  recall 
and  discharge  is  sought  In  this  case  re- 
spondent Young  had  filed  such  a  petition, 
the  sufficiency  of  which  Is  not  challenged, 
and  the  auditor  was  proceeding  to  make  the 
synopsis  and  prepare  the  formal  printed  peti- 
tion for  the  signatures  of  tbe  necessary  25 
per  cent,  of  the  voters  when  this  proceeding 
was  commenced  in  the  superior  court.  Tbe 
argument  of  learned  counsel  for  appellant 
seems  to  be  tbat  since  the  constitutional 
amendment  provides  that  an  officer  shall  be 
subject  to  recall  whatever  a  petition  demand- 
ing his  recall  has  been  filed,  "reciting  that 
sudh  officer  has  comiQltted  some  act  or  acts 
of  malfeasance  or  misfeasance  while  In  of- 
fice, or  who  has  violated  his  oath  of  office," 
there  Is  thereby  contemplated  a  hearing  of 
a  Judicial  nature  to  determine  the  truth  of 
the  charges  made  against  such  officer  before 
the  qnestton  of  his  recall  and  discharge  can 
be  snbndtted  to  the  peoi^e  a.t  an  Section 
called  for  t^t  purpose,  in  other  mrds,  tbe 
argument  seems  to  be  that,  slnoe  the  officer 
is  to  be  dlsduirged  for  cause,  tiiere  Is  In- 
volved, at  least  In  a  measure,  Us  rl^t  to  the 
office  as  a  pn^Mrty  right  We  are  not  un- 
mindful of  the  general  rule  that,  as  between 
two  perscms  claiming  an  office,  the  right 
thereto  Is,  In  a  ueoae,  ntgarded  as  a  property 
right  when  Involved  in  a  Judicial  proceeding, 
but  we  are  unable  to  see  tbat  there  is  any 
right  of  that  nature  here  inrolved,  tor  as  be- 
tween the  officer  and  the  public,  so  tax  as 
his  right  to  hold  the  office  is  concerned,  thwe 
is  manifestly  no  property  right  whatever  in- 
volved. The  people,  speaking  in  the  manner 
provided  by  law,  may  discharge  their  public 
officers  for  any  cause,  or  without  any  cause, 
as  th^r  laws  may  provide.  Indeed,  the 
people's  rights  are  as  complete  in  that  respect 
as  when  they  choose  such  officer.  In  other 
words,  as  against  the  iwople,  a  public  officer, 
their  servant  has  no  rights  whatever,  so  far 
as  his  possession  of  the  office  Is  concerned, 
which  may  not  be  ignored  by  the  people 
speaking  in  a  lawful  manner.  While  it  seems 
true  that  nnder  this  constitutional  provision, 
an  officer  is  to  be  removed  for  cause  only, 
yet  the  question  being  purely  a  political  one, 
unless  expressly  provided  otherwise  by  stat- 
ute or  Constitution,  it  is  manifest  that  tbe 
tribunal  before  which  the  siiffidency  of  tbe 
cause  is  to  be  tried  Is  that  of  the  people,  it 
may  be  that  the  courts  have  Jurisdiction  to 
determine  the  sufficiency  of  the  statement 
of  tbe  allegations  made  as  cause  for  removal 
if  pi-csented  in  a  proper  proceeding  involving 
tbe  gnesUon  of  the  calling  of  the  election, 
but  the  trial  of  the  question  of  whether  such 
cause  actually  exists,  and  as  to-  whether  the 
officer  shall  be  dlschai^ed,  is  to  be  had  be- 
fore the  tribunal  of  the  people  and  decided 
by  them  at  the  polls.  It  is  not  the  trial  of 
a  question  of  life,  llbarty,  or  property;  heaoB 
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there  1b  not  InTolved  any  question  of  due 
prooees  of  law  guaranteed  by  the  state  or 
federal  Constltatlon,  cognizable  by  the  coarts. 

(I]  Bspreas  constitutional  and  statutory 
proTlslons  might  make  such  question  trlat>ie 
In  the  courts,  but  we  have  no  such  provi- 
sions. We  are  of  the  oplnlm  that  the  act 
of  the  Legislature  of  1913  amply  provides 
for  the  carrying  out  of  the  provisions  of  the 
amendment  relating  to  tbe  recall  of  public 
officers,  and  that  It  Is  not  defective  in  that 
the  truth  of  the  charges  upon  which  the  of- 
QcBT  is  sought  to  be  recalled  la  triable  be- 
fore the  people  rather  than  before  the  courts. 

[7]  FlnaUy  It  is  contended  that  the  act  of 
1913,  provl^ng  for  the  carrying  out  of  the 
pro^slons  of  the  consUtutloiul  recaU,  is  not 
ai^dlcable  to  this  case  because  It  Is  not  re- 
troactive in  Its  effect  This  law  wait  into 
effect  in  June,  1913.  The  acts  of  malfeas- 
ance charged  against  appellant,  upon  which 
it  Is  sought  to  have  him  recalled  and  dis- 
charged, occurred  before  that  time.  The 
right  of  recall,  it  Is  plain,  existed  in  the 
people  immediately  upon  the  adoption  of  this 
constltntional  amendment  which  occurred  at 
the  general  election  In  1912,  at  wblctx  elec- 
tion appellant  was  also  elected  sheriff  of 
King  county.  His  alleged  acts  of  malfeas- 
ance occurred,  If  at  all,  after  that  time  and 
after  the  right  of  the  people  to  invoke  the 
recall  provisions  of  this  amendmait  had  be- 
come fixed,  though  there  was  no  remedial 
stetute  providing  the  method  of  ite  exercise. 
We  think  this  statute  should  be  constmed 
as  to  its  retroactive  effect  like  any  ordinary 
remedial  statute.  It  is  manifestly  for  the 
purpose  of  making  effective  the  exercise  of 
a  right  which  was  in  existence  before  Ite 
passage.  In  the  text  of  36  Cya  1209,  it  is 
said:  "In  accordance  with  the  general  rule 
that  ronedlal  statutes  should  be  given  a  lib- 
eral construction,  they  will  be  freely  con- 
strued to  have  a  retrospective  operation  when- 
ever such  seems  to  have  been  the  intention 
of  the  liCglslature,  unless  such  a  construction 
would  Impair  the  validity  of  contracte,  dis- 
turb vested  righto,  or  create  new  obligations.'' 
This  principle,  we  think,  renders  appellant's 
contention  as  to  the  retroactive  effect  ot  the 
law  imavalling. 

We  conclude  that  the  Judgmrat  must  be 
afBrmed.   It  is  so  ordered. 

CKOW,  O.  J.,  and  MOUNT,  MORRIS,  and 
FUU^EUEtTON,  JJ^  concur. 


GRTATB  «  reL  LYNCH  et  al.  v.  FAIBLB7 

et  aU,  (Sty  CouncU. 
(Supreme  Oonrt  of  Washington.   Nov.  1.  1913.) 

1.  Municipal  Cobpobations  (|  124*)— Bleo- 
TioNB— Recaix—Genekal  Statxjtes. 

Aj  both  the  constitutional  amendment  of 
1912,  which  was  Incorporated  in  the  Consti- 
tntion  as  article  1.  fS  33,  34,  and  Laws  1913, 
c.  146,  enacted  In  pnrauaace  of  the  amendment. 


are  expressly  made  applicable  to  cities  of^w 
first  class  and  constitnte  the  general  law  on  the 
subject  of  the  recall  of  officers,  they  supersede 
the  charter  provisions  of  sach  cities  relating  to 
the  recall,  and  a  petition  for  recall  dection 
must  comply  with  tiielr  requirements  to  be 
acted  upon. 

[E3d.  Note.— Fop  other  cases,  see  Municipal 
C^^rations,  Cent  Dig.  |8  200-297 ;  Dec  Dig. 

2.  CoNarrrunoHAL  Law  (J  9*)  — Constitd- 

TIONAI.  AUBRDIOENT— RbcAIJ.  OT  OFFICEBS. 

The  coQBtitutional  amendment  of  1912,  re- 
lating to  the  recall  of  officers,  which  was  in- 
corporated in  the  Constitution  as  article  1.  §{ 
33,  84,  Is  cot  invalid  because  of  irregularities 
in  Its  propMal  and  submission  to  the  people. 

[Ed.  Note.— For  other  cases,  see  Constitutioiial 
Iaw,  Gent.  Dig.  ||  6»  7;  Dec  Dig.  f  9.*] 

Appeal  from  Superior  Court,  Spokane  Coon- 
ty. 

Mandamus  by  the  State,  on  the  relation 
of  O.  B.  JjyatSk  and  another,  against  Robert 
Fatrley  and  others,  composing  the  dty  coun- 
cil of  the  dty  of  Bpokana  From  a  Judgment 
denying  the  writ,  relators  an;)eaL  Affirmed. 

Burcbam  &  Blair,  of  Spokane,  for  appel- 
lants. H.  M.  St^hena,  of  Spt^ne,  for  re- 
spondent 

PAREBB,  3.  These  adlons  are  brought 
here  by  relators  seeing  a  review  and  reversal" 
of  judgments  of  the  superior  court  for  Spo- 
kane county  denying  mandamus  to  compel 
the  dty  council  of  that  dty  to  order  a  recall 
eledion  submitting  to  the  voters  the  questioii 
of  the  recall  of  two  of  its  councilmen,  under 
the  provisions  .of  Ite  charter.  The  superior 
court  denied  the  relief  prayed  for  upon  the 
ground  that  the  recall  provisions  of  the  Spo- 
kane charter  are  superseded  by  the  provi- 
sions of  the  amendment  to  the  state  Constitu- 
tion of  1912.  being  sections  33  and  34  of 
artide  1  thereof,  and  chapter  140,  Laws  1913. 
enacted  in  pursuance  of  that  amendment. 
The  contention  is  made  by  counsel  for  re- 
lators, rested  upon  section  10,  art  11,  of  the 
Constitution,  permitting  dties  of  more  than 
20,000  inhabltante  to  frame  and  adopt  char- 
ters for  their  own  government,  that  the  re- 
call provisions  of  the  Spokane  charter,  whldi 
was  framed  and  adopted  In  pursuance  of  sec- 
tion 10,  art  11,  Qf  the  Constitution,  is  not 
superseded  by  this  amendment  and  the  law 
of  1913  passed  in  pursuance  thereof  provid- 
ing generally  for  the  recall  of  public  officers. 

[1]  We  agree  with  the  learned  trial  coart 
that  this  contention  Is  not  well  fouudedL 
Both  the  cmstitutlonal  amoidment  and  the 
taw  of  1913  enacted  In  pursuance  thereof  are 
made  applicable  to  dtles  of  the  first  class 
by  spedfic  reference  therein  made  to  sucfa 
dtles  and  constitute  a  general  law  upon  the 
subject  of  the  recall  of  officers  of  such  cities 
as  well  as  the  recall  of  officers  of  the  state 
and  other  political  subdivisions  of  the  state. 

It  has  become  the  settled  law  of  this  state 
that  freehold  dty  charters  framed  In  pursu- 
ance of  the  permission  granted  by  section  lo. 
art  11,  of  the  Constltutltni,  are  ctmtrolled 
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by  gatem  laws.   State  ex  leL  Webster  t. 
SnperUnr  Gout^  87  Waah.  37,  4S,  120  Pac. 
861,  Ann.  Gas.  1918D,  78.  It  Is  amceded  tluit 
the  veOOom  for  recall  of  tbe  dtr  conndl- 
men  hem  InvolTed  do  not  conform  to  the  con- 
stLtational  amendment,  nor  the  law  of  1913 
enacted  In  pursuance  thereof  dtber  In  tiie 
allegaticHis  of  canae  for  the  recall  of  snCh 
coiuicilmen  nor  in  the  number  of  signatnree 
thereto  required  by  the  constitutionAl  amend' 
msit  and  law  ot  1918,  nw  does  the  char- 
ter of  Spokane  make  the  requirements  In  that 
regard  as  are  found  In  the  constitutional 
amendmoLt  and  the  law  of  1913.  We  are  of 
tbe  opinion  that  this  constitutional  amend- 
ment and  law  of  1^  oiacted  In  pursuance 
thereof  constltnte  a  general  law  upon  the 
subject  of  recall  of  dty  as  well  as  other  of- 
ficers, tbe  reqnlrements  of  which  must  be 
conformed  with  as  a  prerequisite  to  tbe 
holding  of  a  recall  electlm. 

[J]  Contention  is  made  that  tbe  coiutlta- 
tional  amendment  of  1912  bas  not  become  a 
valid  part  of  our  Constitution  by  reason  at 
irregularities  in  Its  pr<^sal  and  submlsdon 
to  the  people.  This  qnesUon  we  have  dealt 
with,  and  held  to  the  contrary  of  anch  conten- 
tion. In  our  decision  Just  rendered  In  Oudlhee 
V.  PhelpB  et  al.,  136  Pac.  367. 

We  conclude  that  the  Judgments  of  the 
trial  court  must  be  affirmed.  It  is  so  or- 
dered. 

CROW,  0.  J.,  and  MOUNT,  H0RKI8,  and 
PULLBBXON.  JJ..  concur. 


LEATBNWOBTH  et  al  T.  BBANDON  et  ox. 

(Smreme  Court  of  Washiogton.    Nor.  21, 
1918.) 

1.  Sum  a  840*)— Action  fob  Pbicb— Com- 

FLAMT— THEOBT  OB  FOBU  OF  ACTION. 

Wbere  a  complaint  alleged  a  sale  and  de- 
liveiy  of  mercbaDdise,  Its  valne,  the  amoont 
paid,  and  the  balance  claimed  as  due,  and  then 
alleged  the  execution  and  delivery  of  promis- 
•oiy  notes  under  an  agreement  that  the 
tmonnt  doe  should  bear  interest  from  the  date 
of  tbe  Dotes,  the  action  was  upon  an  open  ac> 
coDQt,  and  not  on  the  notes;  they  being  merely 
evidentiary. 

(Ed,  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  927-942;  Dec  Dig.  &  340.«] 

2.  Affzai.  and  Ebbor  <S  852*)— Habhlbbb 
Ebbob— Thbobt  or  Tbiai.. 

In  an  action  on  an  open  account  tor  mer- 
chandise, evidenced  by  notes,  the  trial  court 
held  that  the  action  was  on  an  open  account, 
and  Btrudc  out  the  paragraph  setting  forth  the 
notes.  Ihereafter  it  reinstated  such  paragraph 
ud  treated  tbe  complaint  as  stating  two  caus- 
ei  of  action.  In  deeding  the  case  It  ruled  that 
there  was  but  one  cause  of  action  on  an  open 
aeconnt,  and  that  tbe  notes  were  merely  evi' 
dentiaD',  and  rendered  judgment  on  that  the- 
OCT.  Held,  that  tbe  court  having  reached  tbe 
^Vit  condusioD  and  Judement,  tbe  fact  that 
it  wavered  during  the  trial  in  its  opinion  as  to 
Uie  nature  <rit  the  action  did  not  destroy  the 
jodgmrat. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec:  Dig.  |  852.*] 


8.  PLBAOXNa  ^  864*)— GOlCFXJLlIfT^SVXDIir- 
TIABT  MATTKBfl. 

In  an  action  on  an  open  account  for  mer- 
chandise  evidenced  by  notes,  the  notes,  be- 
ing merely  evidentiary  matter,  had  no  place 
in  the  complaint,  and  the  paragraph  setting 
them  out  waa  properly  stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S|  1159-1162;  Dec.  Dig.  S  301*] 

4.  Appeal  and  Ebbob  Ji  1(H2*>— Habhlus 
Ebbob— BnuNQS  on  Pleadinos. 

In  an  action  on  an  open  account  evidenced 
by  notes,  where  the  trial  court  reached  the 
correct  conclusion  and  judgment,  the  reinstate- 
ment of  a  paragraph  of  the  complaint,  setting 
out  the  notes  after  it  had  once  been  stricken, 
was  not  reversible  error,  though  evidentiary 
matter  should  not  be  Inclnded  in  the  complaint. 

[Ed.  Note. — For  other  casei,  see  Appesl  and 
Enor.^  Gent  Dig.  H  4U0HU14;  I>e&  Dig.  f 

6.  PABTNEBSHIP  (I  239*)  —  lilABILITT  —  COM- 
IflBNCBMBNT  OF  LlABILITT. 

Where  a  contract  of  partnership  expressly 
related  back  and  covered  a  prior  enterprise 
of  one  of  tbe  partners  for  the  purpose  of  which 
goods  were  furnished  him  by  a  third  person, 
uie  other  partner  was  liable  therefor. 

[Ed.  Note.— For  other  caies,  see  Fartnerehlp, 
Cent.  Dig.  U  487,  488,  49S-498;  Dee.  Dig.  f 
239.*] 

D^rtmentS.  An>eal  from  Superior  Court, 
King  Oonnly;  John  B.  Huniphries,  Judge. 

AcUoD  by  L.  W.  Iieaveaworth  and  another, 
partners  as  L,  W.  Ijeavenworth  &  Co.,  against 
Anton  Brandkm  and  otJliers.  From  a  Judg- 
m»it  for  plalntlfT,  tbe  defei^ant  Brandon 
appeals.  Affirmed. 

James  T.  I^wler  and  C.  M.  Miller,  both  of 
Seattle,  for  appellant  Walter  B.  Allen,  of 
Seattle,  for  respondents. 

MOBRIS.  J.  Respondents  brought  this  sc- 
tlon  to  recover  a  balance  claimed  to  be  due 
upon  account  of  certain  merchandise  sold 
Kalberg  &  Brandon,  a  partoersbip.  Judg- 
ment having  been  rendered  as  prayed  for, 
Brandon  appeals. 

[1 , 2]  He  contends  that  the  action  Is  on  a 
number  of  promissory  notes  executed  by 
Kalberg  for  a  debt  contracted  prior  to  tbe 
formation  of  the  partnership  relation,  and 
hence  no  liability  can  be  oiforced  against 
blm.  Complaint  is  also  made  of  the  ruling 
of  tbe  trial  court  in  striking  paragraph  5 
of  the  complaint  upon  his  own  motion  and 
subsequently  reinstating  it  The  action  is 
plainly  one  upon  an  open  account  After  re- 
citing the  sale  and  delivery  of  the  merchan- 
dise. Its  valne,  the  amount  paid,  and  the 
balance  claimed  as  due,  the  complaint  in 
paragraph  5  alleged  that,  subsequent  to  the 
sale,  Kalberg,  acting  for  the  partnership, 
executed  and  delivered  to  the  respondents 
six  promissory  notes,  aggregatii^  $1,853.78, 
under  an  agreement  that  the  amount  due 
should  bear  Interest  at  8  per  coit  from  the 
date  of  the  notes.  At  the  commencement  of 
the  trial  appellants  objected  to  certain  evi- 
dence,  upon  the  ground  that  the  action  was 
on  the  notes.   The  lower  court  held  other- 
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wtoe,  and  struct  the  paragraph  referring  to 
the  notes  from  the  complaint^  holding  that 
the  action  was  npon  an  open  account  The 
trial  had  not  proceeded  very  far  before  the 
trial  court  changed  his  mind,  and  of  his  own 
motion  reinstated  the  stricken  paragraph, 
and,  treating  It  as  a  plea  of  a  separate  cause 
of  action,  held  that  two  canses  of  action  were 
stated,  one  on  an  open  account,  the  other  on 
the  notes.  When  It  came  to  the  final  deci- 
sion the  trial  court  ruled  that  there  was  but 
one  cause  of  action,  and  that  upon  an  open 
account,  and  held  the  notes  were  merely  evi- 
dentiary. 

[J,  *]  The  fact  that  the  lower  court  was, 
during  the  trial,  wavering  in  Its  opinion  does 
not  destroy  Its  Judgment,  If  at  last  the  right 
conclusion  was  reached  and  Incorporated  in 
the  judgment  The  action  being  on  an  opai 
account,  the  notes  were  merely  evidentiary 
matter,  and  had  no  place  In  the  complaint; 
hence  it  could  not  be  error  to  strike  reference 
to  them.  And  while  the  insertion  of  eviden- 
tiary matter  In  a  complaint  is  bad  practice, 
and  the  court  should  not  have  again  burden- 
ed the  complaint  with  It,  we  do  not  thlnlr 
that  doing  so  was  such  a  vice  as  to  call  for 
a  reversal  of  the  Judgment.  The  evident 
fact  that  the  trial  Judge  had  dlfl3culty  In  de- 
termining the  character  of  the  action,  and 
Insisted  on  changing  the  complaint  to  suit 
his  Varying  views,  should  not  vitiate  a  Judg- 
ment which  the  evidence  convinces  us  was 
properly  entered. 

[S]  The  contract  of  partnership,  while  al- 
tered into  subsequent  to  the  commencement 
of  the  delivery  of  the  merchandise,  by  its 
express  terms  relates  back  and  covers  the 
enterprise  for  the  purpose  of  which  the  goods 
were  furnished,  and  there  can  be  no  question 
but  that  appellant  was  liable  as  a  partner. 

The  Jndgmoit  Is  affirmed. 


CROW,  C.  J.,  and  PARKBB,  FUIXEB- 
TON,  and  MOUNT,  jj.,  concur. 


EBIOKSON  et  nx.  t.  WASHINGTON- 
OREGON  GOBPORATION. 

(Supreme  Court  of  Washington.   Nov.  17, 1913.) 

1.  Dauaqes  (S  208*)— Xew  Tbial  (j  77*)— 
QuKsnoNs  OF  Fact— Passion  ob  Prejudice. 
In  a  married  woman's  action  for  injuries, 
where  under  the  evidence  there  was  ample  room 
for  differences  of  opinion  as  to  whether  and  to 
what  extent  operations  upon  her  ovaries  were 
necesaitated  by  the  previous  cystic  condition 
tbereof,  and  the  Jury  could  well  have  found  that, 
notwithstanding  such  previous  condition,  the  op- 
erations were  necessitated  by  the  Injuries  re- 
ceived rather  tlian  by  such  previous  condition, 
the  question  of  allowing  damages  for  such  injury 
was  (or  the  Jury,  and  the  allowance  thereof  did 
not  show  pnBsiun  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  I>amaeeB. 
Cent.  nig.  S§  54,  64,  68,  1H2.  144,  145.  205!W 
53.1,  534:  Bee.  Dig.  8  208;*  New^al.  cS 
Dig.  K  157-161;  Dec.  Dig.  |  77.*] 


2.  TBrAL_(t  296*)-lN8rrBUoriows-CuB«  bt 

OTRKE  iKSTBUCnONS. 

In  an  action  for  injuries  soataioed  by  step- 
ping into  an  excavation  In  a  street,  an  Inatnic- 
tion  mat  any  person  making  such  an  excavation 
and  negligently  failing  to  guard  it  was  liable 
in  damages  to  any  person  injured  by  reason 
thereof  who  had  oo  knowledge  of  the  excavation 
and  who  was  at  the  time  of  the  injury  in  th* 
proper  use  of  the  highway  or  street,  was  not 
because  of  Uie  omission  of  any  reference  to  the 
care  required  of  a  traveler  on  the  street!  prejudi- 
fftlJi  defendant,  when  other  instructions  fully 
stated  the  traveler's  duty  of  exercising  proper 

^■.ii^SS£~:J^'  •«>  TrlaL  Cent. 

%]"  716,  riiTris;  D^mTi 

A  married  woman  23  years  old.  In  compara- 
tively good  health,  and  having  one  child,  thr^h 
defendant  s  negligence,  sustained  Injuries  to  her 
womb  and  ovaries  and  other  Internal  InJnrie*. 
She  was  Incapacitated  from  her  usutldatiea. 
was  under  almost  constant  treatment  for  three 
months  at  her  home,  when  she  was  compelled  to 
go  to  a  hospital  and  undergo  operations  result- 
ing among  other  things,  in  the  removal  of  one 
^.  JL°''^^}'^,^^^  ?  part  of  the  other.  She 
was  treated  at  the  hospitaf  six  weeks  longer,  and 
tZ*!Iin WxMng  the  injuries  her  health 
was  still  very  materially  impaired  and  in  such 
condition  as  to  indicate  that  it  would  be  so  im- 
£1^™  indefinitely.  Her  expense  for  physicians, 
nurses,  and  hospital  care  amounted  to  over  $1 - 
000.  Held,  that  a  verdict  for  $6,000,  although 
ia^  was  not  ezeessive  as  a  matter  of  law. 

[Ed.  Note.— ITor  other  cases,  aee  DamapoH 
Cent  Dig.  ii  872-385,  SDeTDw.^.  | 

Department  2.  Appeal  from  Superior  Court, 
Lewis  Connty;  A.  ID.  Bice,  Judge. 

Action  by  S.  a  Brlckson  and  wife  against 
the  WashingUm-Oregon  Corporation.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Forney  &  Ponder,  of  Chehalls,  for  appel- 
lant C.  A.  Stndebaker  and  W.  A.  Beynolda, 
of  COiehalls,  for  respondent 

PABKEB,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  resulted  to  the  plain- 
tiff, Louise  Erlckson,  from  the  negUgence  of 
the  defendant.  In  digging  and  leaving  in  an 
unprotected  and  dangerous  condition  a  hole 
In  one  of  the  public  streets  of  the  dty  of 
Chehalls,  Into  which  she  fell  while  walHns 
along  the  street  The  trial  resulted  In  a 
verdict  and  Judgment  In  favor  of  the  plaintiff 
In  the  sum  of  ?6,000,  from  which  the  defend- 
ant has  appealed. 

A  day  or  two  prior  to  October  12,  1911,  ap- 
pellant dug  a  hole  about  2%  feet  in  diame- 
ter and  5  feet  deep  In  Washington  avenue 
in  Chehalls  near  the  northerly  side  of  that 
avenue  at  a  point  on,  or  very  near,  a  path 
frequently  used  by  the  pubUc  That  portion 
of  the  avenue  was  unimproved  and  unlight- 
ed  at  night  The  hole  was  dug  for  the  pur- 
pose of  setting  a  pole  for  appellant's  electric 
power  line.  Appellant's  employes  plaeed 
some  brush  and  pieces  of  wood  across  the 
hole,  but  did  not  securely  cover  It,  nor  was 
any  light  placed  there  at  night   Mrs.  £rlck- 
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son  liTed  la  tlie  ndi^ilMffliood,  and  frequents 
ly  passed  along  this  path.  On  the  erenlns 
of  October  12,  1911,  after  It  bad  become 
dark,  she  was  retnntlng  to  her  home  along 
this  path  from  one  of  bw  neli^bor's,  not 
knowing  that  the  hole  bad  been  dog  there. 
She  then  stepped  Into  the  hole  and  fell 
astride  of  one  of  the  pieces  lying  across  the 
hole^  and  thereby  received  very  seme  inju- 
ries, cmalsting  of  injuries  to  her  womb  and 
oTaries,  and  other  internal  Injuries.  She  was 
Incapacitated  from  her  usual  duties,  was  un- 
der almost  constant  treatment  for  a  period 
of  three  months  at  her  home,  when  It  became 
necessary  for  ba  to  go  to  a  hospital  and 
undergo  surgical  operatLous  resulting,  among 
other  tblngs.  In  the  ranoval  of  one  of  her 
onules  and  a  large  part  of  the  other.  There- 
after ahe  was  treated  at  the  hospital  some 
six  weeks  longer,  and  at  the  ttme  of  the 
trial,  which  occurred  over  a  year  after  re- 
ceiriiv  ^  injuries,  her  health  was  still 
▼ery  materially  impaired,  and  In  such  am- 
otion as  to  Indicate  that  It  would  be  so  im- 
paired Indefinitely  In  the  future.  Her  ex- 
pense for  physicians,  narse,  and  hosi^tal 
care  amounted  to  upwards  of  (1,000.  She 
was,  at  the  time  of  receiving  her  Injuries, 
about  23  years  old,  was  married,  bad  one 
child,  and  was  In  comparatively  good  health. 

[1]  Contention  la  made  in  behalf  of  ap- 
pellant that  the  evidence  conclusively  sliows 
that  the  operations  performed  upon  Mrs. 
Erlckson  were  necessitated  by  reason  of  her 
pre-existing  physical  Infirmities,  especially 
by  reason  of  a  pre-existing  cystic  condition 
of  her  ovarlea.  Coonsel  for  appellant  seem 
to  concede  that  Mrs.  Erickson's  Injuries  other 
than  the  Injury  to  her  ovaries  may  have  been 
snfi3cl«itly  shown  to  make  a  case  for  the 
Jury;  bat  their  prindpal  contention  seems 
to  be  that  the  Jury  were  moved  by  passion 
and  prejudice  in  arriving  at  their  verdict, 
and  this,  it  is  argued,  is  shown  by  conclusive 
proof  of  this  pre-existing  cystic  condition, 
and  the  evident  view  of  the  Jury  that  she 
was  entitled  to  damages  measured  by  the 
injury  to  her  ovaries  as  well  as  other  in- 
juries. We  are  unable,  however,  to  see  that 
this  presents  other  than  a  question  of  fact 
A  review  of  all  the  evidence  to  which  our  at- 
tention has  been  called  by  counsel  convinces 
Ds  that  there  was  ample  room  for  differences 
of  oidnlon  as  to  whether  and  to  what  extent 
the  tolerations  performed  upon  Mrs.  Erlckson 
w«e  necessitated  by  the  previous  cystic  con- 
dition of  her  ovaries.  Ttte  Jury  could  well 
have  come  to  the  conclusion  that,  notwith- 
standing such  previous  condition,  even  that 
portion  of  the  operation  was  necessitated  by 
the  injnries  received  rather  than  by  such 
previous  conditions.  The  Jury  found  special- 
ly that  her  ovaries  were  not  diseased  in 
such  manner  prior  to  her  injuries  "so  as  to 
Dcceasitate  the  operation  which  was  i)erform- 
ed."   This,  we  think,  the  evidence  Justified. 


Some  contention  Is  mada  on  behalf  of  ap- 
pellant that  the  trial  court  should  bare  lield. 
as  a  matter  of  law,  that  appellant  was  not 
nei^lgent,  and  that  Mrs.  Brickson's  own  neg- 
ligence caused  her  Injuries.  Both  of  these 
qnestlou  were  tor  the  Jury.  We  deem  it  un- 
necessary to  review  the  evidence  In  detail 
harsk 

(Ij  It  Is  contended  that  the  court  commit- 
ted prejndldal  error  against  arosllant  in 
glTlng  the  following  instruction :  "The  court 
Instnuits  the  Jury  that  ai^  person  or  cor^ 
-poratlon  who  makes  an  excavatlinL  in  a  pub- 
lie  highway  or  street,  and  who  car^essly 
and  negl^«itly  falls  to  proride  proper  safe- 
guards tor  the  protection  of  the  public  pass- 
ing along  said  highway  or  streets,  is  liable 
in  damages  to  any  person  injured  by  reason 
of  Bocb  excavation.  If  such  pnson  bad  no 
knowledge  of  the  excavation  and  such  per- 
son was  at  the  time  of  the  Injury,  In  the 
proper  use  <tf  the  highway  or  street"  It  is 
argued  that  the  oonelndlng  words  of  this  in- 
struction are  prejudicial  to  appellant  in  that 
the  elemrait  of  the  proper  core  on  the  part 
of  a  ti-aveler  upon  the  public  street  is  not 
suggested  therein,  leaving  the  inference  that 
such  care  would  not  be  required  of  a  trailer 
under  the  drcomstancea  supposed  by  the  In- 
struction. It  seems  to  us  this  is  fully  an- 
swered by  reference  to  other  portions  of  tlie 
instructions,  wbwe  we  find  that  the  court 
fully  Instructed  tb»  Jury  that  the  duty  of 
exercising  proper  care  was  upon  Mrs.  Erlck- 
son, while  passing  along  the  street  It  seems 
clear  to  us  that  this  instruction  Is  not  preju- 
dicial, especially  in  the  light  of  the  other 
Instructions. 

tl]  It  is  contended  that  the  verdict  is  ex- 
cessive. While  it  does  seem  large,  we  cannot 
say  as  a  matter  of  law  that  it  exceeds  the 
fair  measure  of  Mrs.  Erickson's  damages  in 
view  of  the  expense  Incurred,  her  pain  and 
suffering,  and  her  Impaired  health.  We 
think  our  views  expressed  In  Shaw  v.  Seat- 
tle, 39  Wash.  680,  81  Pac.  1057,  reUed  upon 
by  counsel  for  appellant  do  not  call  for  re- 
versal of  this  case  on  the  ground  of  exces- 
sive verdict 

A.  review  of  this  record  convinces  us  that 
there  is  lltUe  else  here  Involved  than  ques- 
tions of  fact  We  do  not  feel  called  upon 
to  discuss  the  cause  further. 

The  Judgment  is  affirmed. 

CROW.  C.  J.,  and  MORRIS,  FITLLERTON, 
and  MOUNT,  JJ^  concur. 


STATB  V.  NELSON.   (No.  2,000.) 

(Supreme  Court  of  Nevada.    Nov.  18^  1813.) 

1,  Cbiuinai,  Law  (S  5&4*)  —  ConrinuANCE  — 
Right  to  CoirTiiruANCS. 

To  eotiUe  an  accused  to  a  continnaDce  oo 
the  ground  of  the  absence  of  witnesses,  it  must 
appear  that  the  witnesses  are  really  material, 
that  tlie  accused  has  been  luilty  of  no  negli- 
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sencft,  and  that  tte  attendance  of  tbe  witness- 
es can  be  had  at  the  time  to  which  the  trial  li 

deferred. 

[Ed.  Note.— For  other  casea,  lee  Criminal 
Law,  Cent  Dig.  §i  1321,  1322,  1332;  Dea  Dig. 
$  594.«] 

2.  CBmiHAL  Law  (SS  586,  1161»)— Appkai^ 
DiSGBETiON  or  Tkial  Coukt. 

The  question  of  continaaace  In  criminal 
cases  i*  always  a  matter  within  the  sound  dis- 
cretion of  the  trial  court,  and,  unless  that  tri- 
bnnal  abuses  its  power,  its  determinatioQ  can- 
not be  reviewed  on  appeal. 

[Dd.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dif.  U  IBll,  304&^^B04fi;  Dec.  Dig. 

3.  Gbxuinai,  Law  (8  603*)— GoimnruAKOB— 
Absent  Witnesses— Due  Diliqenob. 

An  affidavit  for  a  continuance  on  the 
ground  of  the  absence  of  material  witnesses, 
which  alleged  that  subpcenas  had  been  placed  in 
the  hands  of  the  sheriff,  shows  the  very  slight- 
est diligence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  134&-1S61:    Dec.  Dig.  f 

eo8.*j 

4.  CKiHiiTAi.  Law  U  603*>— Oohtihuahob— 
Absence  or  Withbbsks. 

Where  an  affidavit  for  continuance  on  the 
ground  of  the  absence  of  witnesses  showed  that 
there  was  another  witness  by  whom  the  same 
facts  could  be  proren,  it  was  not  an  abase  of 
discretion  on  the  part  of  the  trial  conrt  to  re- 
fose  the  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1348-1361;  Dec.  DigV  i 
603.*] 

6.  GanfiNAL  Law  (5  603*)— Contindancb— 

Ajbbencb  or  WriNESsBs. 

Where  an  affidavit  for  a  eontinnance  on 
the  ground  of  the  absence  of  material  wit- 
nesses showed  that  the  witnesses  were  out  of 
the  jurisdiction  of  the  court  and  failed  to  give 
any  reasonable  ground  for  the  belief  that  meir 
attendance  conld  he  procured  at  a  subsequent 
term,  the  refusal  of  a  continuance  was  not 
an  abuse  of  discretion,  particularly  where  the 
testimony  at  the  trial  showed  that  the  names 
of  the  witnesses  were  not  correctly  stated  in 
the  affidavit  and  that  the  fkcto  comd  be  prov- 
en by  another  disinterested  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  1348-1361;  Dec.  Dig.  i 
603.*) 

6,  Gbimihai.  Law  (5  1168*)— Apfkai>— Habh- 
UBS  Bbbob. 

In  a  criminal  prosecution,  Uie  improper 
admission  of  evidence  of  the  description  of 
the  criminal,  given  to  the  arresting  officer  by  a 
third  person,  was  harmless,  where  it  appear- 
ed that  the  officer  received  and  acted  on  tiie 
description  given  directly  to  him  by  the  prose- 
cutrix. 

[Ed.  Note. — For  other  casea,  see  Criminal 
Law,  Gent  Dig.  U  754,  808S,  3130,  3137-8143; 
Dec.  Dig.  §  1169.*] 

7.  Cbiuinai.  Law   (S  331*)— Defenses— In- 
BAwrtr. 

Notwithstanding  Bev.  Laws,  {  7163,  pro- 
viding that  a  defendant  in  a  criminal  action  Is 
presumed  to  be  innocent  until  the  contrary  be 

groven,  and  in  case  of  reasonable  doubt  as  to 
Lb  gniJt  he  is  entitled  to  be  aequlttad,  an  ac- 
cused person,  relying  on  the  defense  of  insan- 
ity, has  the  burden  of  proof,  and  must  satis^ 
the  Jury  by  a  preponderance  of  the  evidence 
that  he  is  insane,  there  being  a  presumption  of 
sanity. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I.aw,  Cent  Dig.  |§  742-744;  Dec  Dig.  S  331.*] 


8.  BAPE  ^  58*)  — PB0BI0Tm0N~ETIDIN0K  — 
AInaS8IBIIJTT. 

In  a  prosecution  for  assault  with  intent 
to  rape,  evidence  held  sufficient  to  show  that 
accused  was  the  gull^  person. 

[Ed.  Note.— For  other  cases,  see  Bape,  Gent. 
Dig.  H  78-81;  Dec  Dig.  |  63.*] 

Appeal  from  District  Court,  "ESko  Ooant7 ; 
B.  J.  L.  Taber,  Judge. 

Albert  Nelson  was  convicted  of  assault 
with  intent  to  rape,  and  he  appeals.  Af- 
firmed. 

B.  H.  Hairston,  of  Bifeo,  tor  appellant. 
Qeorge  B.  lluitcher,  Attj.  Gen.,  for  the  State. 

McGARBAN,  J.  Defendaut  in  tbte  case  was 
Indicted  by  the  grand  Jury  of  Elko  county 
for  the  crime  of  assault  wltli  intent  to  com- 
mit rape.  The  crime  with  whldi  the  Indict- 
ment seeks  to  charge  the  defioidant  is  alleged 
to  hare  been  conmiitted  <m  the  12th  day  of 
September,  1912. 

[1]  As  aK>ears  firom  tho  record,  B.  H. 
Halrston,  Esq.,  was  appointed  by  the  court 
as  attorn^  for  the  defendant,  and  on  the 
14th  day  of  October  the  defendant,  through 
Us  attorney,  moved  the  court  for  a  continu- 
ance of  the  trial  of  tiie  cans^  and  In  sup- 
port of  his  motion  died  Us  affidavit,  settlns 
forth  in  substance  that  he  was  the  defendant 
hi  the  above-oitltled  action;  that  he  oonld 
not  saf^  proceed  to  trial  at  ttie  present 
term  of  the  court  oa  the  ground  that  certain 
witaiesses  were  «bsent,  who  rested  In  San 
Francisoo,  state  of  California;  that  the 
cause  could  not  be  tried  with  Justloe  to  affi- 
ant without  the  testimony  of  the  said  wit- 
nesses;  that  the  said  witnesses  were  ma- 
terial wttnesses  to  the  defendant;  that  the 
defendant  would  rely  upon  Qie  def&ise  at  an 
alibi,  and  that  the  testimony  of  said  wit- 
nesses was  material  In  support  of  that  de- 
fense; fliat  the  defendant  had  been  In  the 
company  the  witnesses  named,  from  the 
time  of  his  arrival  in  the  town  of  Elko  until 
a  few  minutes  before  he  was  aiftested;  fur- 
ther setting  forth  as  follows:  "That  afOaint 
will  prove  by  said  George  Fisher  and  Nap 
O'Grimes  that  he  was  never  at  or  near  the 
place  where  said  crime  Is  allied  to  have 
been  committed,  and  that  affiant  was  at  all 
times  In  their  company.  Affiant  will  prove 
by  the  Bald  George  Fisher  and  Nap  O'Orimes 
that  upon  the  day  that  said  crime  Is  aHegiea 
to  have  beoi  committed,  that  he  (affiant)  and 
the  said  George  Fisher  and  Nap  tyGiimes 
were  together,  and  were  In  Ould^ar^  saloon, 
and  in  a  restaurant  near  Goldlgar's  wloon, 
the  ^ole  thne,  and  affiant  will  corroborate 
said  proof  by  the  tesUmony  of  the  bartmder 
at  OnMlgar's  saloon;  that  affiant  has  used 
due  dlllgenoe  to  secure  the  tertimony  <^  the 
said  George  Fisher  and  Nap  CGrimes;  he 
has  caused  counsel  to  idace  subptenas  In 
the  hands  ct  the  dmUf  ttf  the  county  of 
EHko,  state  of  Nerada,  but  same  wwe  re- 
turned unserved;   •   •   •  that  affiant  be- 
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lieres  the  attendance  or  the  twnmony  of  the 
aaid  Qeorge  Fisher  and  Nap  O'Grlmea  will 
be  proenred  at  the  next  tenn  of  this  court, 
and  that  the  gnrands  tor  sndi  belief  are  as 
follows:  AiBant  knows  the  address  of  friends 
and  relaOres  of  the  said  George  Bisber  and 
Xap  (^Grimes  in  San  FrandBco.  CaL,  and 
Oirongta  them  will  discover  the  whereabouts 
of  the  said  George  Fisher  and  Nap  (VOrlmeB." 

The  motion  for  continuance  having  been 
denied  the  trial  court,  and  the  cause  r^- 
larly  tried,,  and  a  verdict  of  conviction  hav- 
ing been  entered  against  the  defendant,  he 
thereafter  moved  the  conrt  for  a  new  trial, 
setting  ap,  as  grounds  In  support  of  said 
new  trial,  the  absence  of  material  witnesses 
to  establish  the  defense  of  an  alibi  This 
motion  having  been  denied,  am)eal  Is  taken 
to  this  court  from  the  Judgment  and  from 
the  order  denying  the  motion  for  a  new  trial. 

Appellant  ass^pis  error  to  the  trial  court 
for  having  overruled  the  motion  for  continu- 
tnce,  and  in  support  thereof  cites  authori- 
tics.  ^e  question  of  continuance  In  crimi- 
nal cases  Is  one  with  whldi  both  text-writers 
and  courts  have  variously  dealt;  and  the 
rule  laid  down  by  Lord  Mansfield  in  a  very 
early  case,  setting  forth  three  essential  ele- 
ments necessary  to  warrant  a  continuance, 
baa  been  more  or  less  generally  adopted  by 
courts  In  recoit  tlmea  They  are:  First, 
that  the  witness  Is  really  material  and  ap- 
pears to  the  court  so  to  be;  second,  tlu.t 
the  party  who  applies  has  t>een  guilty  of  no 
negligence;  and,  third,  that  the  witness  can 
be  had  at  the  time  at  wblch  the  trial  is  de- 
ferred. The  King  v.  D'Eon,  1  Bla<&stone's 
Rpts.  510 ;  People  v.  Vermilyea,  7  Cow.  (N. 
T.)  389. 

The  general  xule,  embracing  the  three  ele- 
ments herein  set  forth,  has  been  enlarged 
upon  to  some  extent,  but  the  fandamental 
prlodple  remains  the  same.  From  the  very 
earliest  times  courts.  In  considering  the  ques- 
tion of  nmtlnuance  In  criminal  cases  as  n%ll 
u  In  dvil  cases,  have  kept  in  mind  certain 
essential  elements  as  guides  to  the  proper 
exercise  of  their  discretion.  In  some  juris- 
dictiona  It  is  expressly  provided  by  statute 
that  where  the  proof,  which  the  accused  ex- 
pects to  make  by  the  absent  witness,  Is  ma- 
terial and  cannot  be  satisfactorily  made  by 
other  witnesses,  and  he  has  used  due  dili- 
seDce  to  procure  their  presence,  a  continu- 
ance must  be  granted,  unless  the  state  will 
admit  the  truth  of  such  evidence.  Where 
■tatates  of  this  kind  are  found,  they  serve 
u  I  guide  to  the  court  In  exerdelng  Its  dls- 
oetlon  ta  allowing  or  disallowing  a  contin- 
ence. Where  It  Is  shown  that  the  evidence 
of  the  absent  witness  Is  material  and  admis- 
sible, and  that  the  testimony,  In  view  of  the 
otabllshed  facts,  is  not  probably  untrue, 
and  that  the  attendance  of  the  witness  can 
probably  be  proenred  at  another  term,  and 
Utat  the  facta  expected  to  be  proven  cannot 
be  obtained  from  other  disinterested  wlt- 
neasei,  these  elements*  together  with  the 


diowlng  on  the  part  of  the  moving  party 
that  he  has  exercised  proper  dUlgence  to 
procure  the  attoidance  of  the  witness,  have 
been  generally  accepted  by  the  courts  as  es- 
sentials necessary  to  be  established  by  the 
movli^  party,  by  reason  of  which  the  conrt 
would  be  authorized  In  granting  the  con- 
tinuance.  9  Cyc.  p,  172. 

[2]  The  question  of  continuance  In  crimi- 
nal cases  is  always  a  matter  within  the 
sound  discretion  of  the  trial  court,  and,  un- 
less the  district  court  abused  its  discretion- 
ary power  In  refusing  the  continuance.  Its 
ndlng  upon  that  phase  of  the  case  must  be 
sustained.  By  its  spirit  and  its  hmnanlty 
the  law  means  to  afford  every  reasonable  op- 
portunity to  defmidants  In  criminal  cases 
to  obtain  their  witnesses.  However  true 
this  may  l>e,  the  moving  party  is  bound  to 
give  at  least «  reasonable  assurance  of  their 
attendance  at  the  time  proposed  for  the 
contlnuanoe,  and,  If  he  falls  In  this  respect; 
It  Is  not  an  abnsa  of  discretion  to  deny  the 
motion. 

[1-9]  The  affidavit  filed  in  support  of  the 
motion  in  this  case,  in  our  judgment,  falls 
short  of  presenting  the  requisites  necessary 
to  authorize  the  court  In  granting  the  con- 
tinuance prayed  for.  In  paragraph  6  of  the 
affidavit  it  is  stated:  "That  upcn  the  day 
that  said  crime  Is  allied  to  have  been  com- 
mitted the  affiant  and  the  said  George  Fisher 
and  Nap  O'Grimes  were  together,  and  w^re 
In  Onldlgar's  saloon  and  in  the  restaurant 
near  Gnldlgar's  saloon,  the  whole  time,  and 
affiant  will  corroborate  said  proof  by  the 
testimony  of  the  bartmder  at  Gnldlgar's  sa- 
loon." Here  It  Is  disclosed  that  at  least  one 
other  disinterested  witness  could  have  tes- 
tified to  the  facts  sought  to  be  elicited  from 
the  witnesses  Fisher  and  O'Grimes.  More- 
over, the  affidavit  of  the  bartender  at  Gnldl- 
gar's saloon,  referred  to,  might  have  been 
produced  In  support  of  the  motion.  If  the 
"same  were  made  In  good  &lth. 

'The  affidavit,  presumably  with  the  view  of 
showing  doe  dlUgeswek  sets  forth  that  sub- 
pcenas  for  the  absent  witnesses  had  been 
placed  in  the  hands  of  the  sherilt  oi  Elko 
county.  DlUgenee  which  amounts  <nily  to 
the  issuance  of  a  subpcena  may  well  be  re- 
garded as  of  the  very  subtest.  State  v. 
Chapmait,  6  Ner.  820, 

The  affidavit  itself  shows  that  neither  Qie 
defendant  nor  his  counsel  had  any  knowledge 
or  information  aa  to  the  whereabouts  of  the 
absent  wltneeseo.  Hbreoter,  the  affidavit 
fails  to  give  any  assurance  Qiat  mlgbt  be 
considered  reasonable  that  the  attendance 
of  the  witnesses  could  be  secured  at  any  snb- 
sequent  time.  There  was  nothing  stated  in 
the  affidavit  from  whidi  the  trial  court  could 
have  even  Inferred  that  there  was  a  reason- 
able probability  that  their  attendance  conld 
he  had  within  any  proper  time.  The  affi- 
davit sets  forth  that  the  absent  witnesses 
reside  in  San  Xiranclsco,  state  of  California, 
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and,  U  fills  were  trae^  they  were  b^ond  the 
power  of  tbe  «nirt  to  readi  hy  proceBs  ot 
Butvcena,  and  it  derolved  apon  the  moTlng 
par^  to  present  some  aattafo-ctory  showing 
that  he  had  reason  to  brieve  Uiat  the  absent 
witnesses  could  be  produced  at  some  definite 
time  in  tbe  future.  Moreover,  the  motion 
should  be  supported  by  the  reasons  ft«  such 
belief.  PeoiOe  t.  Frauds.  88  GaL  188;  State 
T.  Chapman,  6  Ner.  B^. 

JjfpeUant,  In  his  own  opening  teiet  n- 
Ues  on  the  case  of  Baines  t.  ^tate,  42  lex. 
Or.  R.  UO,  61  8.  W.  US,  and.  eapedally,  to 
that  part  of  the  decidon  in  that  case  as  fol- 
lows: "Where  an  apidicatlon  for  contino- 
anoe  on  account  ot  the  absence  of  matezial 
witnesses,  coupled  with  an  affidavit  of  such 
witnesses,  showed  due  diligence  in  endearor^ 
Ing  to  secure  his  presence  and  that  his  tes- 
timony. If  true,  would  dearly  prove  an 
alibi  for  defendant,  and  showii^  absolately 
that  he  would  testify  to  the  fiuits  set  up  in 
the  application,  a  continuance  should  be 
granted." 

It  is  our  Judgment  that,  where  snch  a  set 
of  facts  la  presented  to  the  trial  court,  it 
would  be  an  abuse  of  discretion,  under  sudi 
conditions,  to  deny  a  continuance  at  least 
for  a  reasonable  time;  but  no  such  condi- 
tions present  themselves  in  this  case.  In  this 
case  there  is  no  affidavit  of  the  absent  wit- 
n^ses,  and  no  assurances  as  to  what  tbe 
absent  witnesses  would  testify  to  If  present 
Tbe  affidavit  of  appellant  in  this  case,  filed 
in  furtherance  of  his  motion  for  continuance, 
sets  forth  the  names  of  the  witnesses  desired 
as  Nap  (VOrimes  and  George  Fisher,  stating 
that  these  two  men  were  fellow  employes  of 
his  at  the  Peterson  ranch,  and  left  the 
ranch  with  bim,  coming  to  Elko.  The  wit- 
ness Peterson,  testifying  In  behalf  of  the  de- 
fendant at  the  trial,  stated  that  the  defend- 
ant left  his  ranch  with  a  man  by  the  name 
<a  O'Brien  and  Fisher.  From  this  it  may 
be  reasonably  inferred  that  the  appellant  was* 
in  error  as  to  the  correct  name  of  at  leabt 
one  of  the  witnesses  sought,  and  hence  it  Is 
out  of  aU  probablUty.  in  the  light  of  this 
and  other  statements  in  the  affidavit,  that 
the  attendance  of  the  absent  witness  could 
ever  be  procured. 

The  affidavit  of  appellant,  filed  in  further* 
ance  of  his  motion  for  continuance  in  this 
case,  is  fatally  deCectlTe  In  that  it  fUls  to 
show  that  there  were  not  other  pmons  by 
whom  the  defendant  awld  prove  Oie  same 
facts  that  he  expected  to  proTe  by  tiie  ab- 
sent witnesses.  Moreom,  the  afAdavit  sets 
forth  that  tibe  testimony  sought  to  be  ob- 
tained from  the  absent  witnesses  could  in 
fact  be  obtained  from  another  disinterested 
witness,  "the  bartender  at  Onldlgar's  saloon." 
State  T.  Marshall,  19  Nev.  240,  8  Pa&  672. 

In  view  of  the  defects  presented  in  the 
affidavit  of  appellant,  filed  in  support  of  his 
motion  for  continuance,  already  referred  to, 
and.  farther,  in  view  of  the  defradant's  own 


testimony  at  the  trial  and  the  testimony  of 
other  witnesses,  presented  in  l)ehalf  of  tbe 
defendant,  as  well  as  in  behalf  of  the  state. 
It  is  manUeat  that  no  Injustice  was  done  by 
dooylng  the  continuance  asked  for.  and  the 
trial  court  did  not  abuse  its  discretionary 
power. 

[I]  Appellant  assigns  error  to  the  trial 
court  in  overruling  bis  objection  to  the  tes- 
timony of  the  witness  Manley.  The  record 
disdoses  the  following:  "Q.  I  will  ask  70a 
at  that  time  if  the  offices  got  any  descrip* 
tlon  of  the  man?  A.  The  ofOxsecai  I  describ- 
ed the  man.  I  told  the  officers.  Mr.  Hair- 
ston  (counsel  for  defense :  I  (AJect,  <m  tlw- 
flTound  it  la  hearsay.  The  Court:  I  have 
been  exceedingly  liberal  with  tiie  defradant. 
and  I  will  allow  the  state  to  go  Into  that. 
Mr.  HalrsUm:  Note  an  exception.  The 
Court:  Let  an  exception  be  notod.  The  Wit- 
ness :  I  did.  Mr.  I^sart  (district  attorn^) : 
What  description  did  yon  give  as  best  you 
remember?  A.  Well,  that  this  man  had  blue 
overalls^  had  on  a  Ught  hat,  aomethlnr  like 
the  color  of  mine,  and  gave  them  the  descrip- 
tion the  Uttle  girl  gave  me  at  the  time." 

Nds  Ouderidi^  the  arresting  offlcar.  In- 
tem^ted  as  to  descriptions  ^voi  him  inlor 
to  the  arrest,  testified  as  follows:  *^  Aft- 
er yon  cot  to  tlw  house  I  wUl  ask  yon  irtieth- 
er  or  not  you  rec^ved  any  description  of  tbe 
man  who  was  alleged  to  have  committed  this 
olfense.  A.  Tes,  sir ;  from  the  Uttle  gIrL  Q. 
I  will  ask  you  to  relate  that  descripttoo  as 
near  as  you  can  remember  now.  A.  WeU, 
the  little  girl  tried  to  describe  the  man  as 
near  as  she  could.  She  said  he  had  on  a 
llS^t«olored  ooat,  as  near  as  I  can  recollect. 
Mr.  Harris  was  there— I  think  we  got  tiiere — 
In  there  in  a  very  few  minutes.  Q.  I  will 
ask  yon  whether  or  not  she  gave  yon  any 
description  of  the  appearance  of  his  ta.ce.  A. 
Yes ;  he  had  a  Uttle  mustadiew  Q.  Did  she — 
I  will  ask  yon  If  she  described  his  hat.  A. 
I  think  she  said  it  was  a  dondi  hat.  I 
couldn't  say  what  color  tbe  Uttle  girl  said 
It  was,  bat  a  slouch  hat,  Ugbt  gray  coat,  and 
overalls.  Q.  TJUL  she  give  you  any  d«crt|>- 
tlon  ot  his  appearance— his  personal  appear- 
ance? A.  She  said  he  ms  adn  in  tiie  ta.c» 
and  with  a  Ii|^t  mustache.  Q.  I  will  ask 
you  whether  or  not  die  said  anything  about 
his  walk— his  gait?  A.  The  Uttle  girl  tried 
to  explain  to  me  the  style  of  the  man's  walk, 
that  he  was  inclined  to  be  stooped." 

Fn»n  the  testimony  of  the  arresting  officer, 
herein  set  forth,  it  antears  Uiat,  whatever 
may  have  been  said  to  him  by  the  witness 
Manley  as  to  the  description  the  little  girl 
had  given  Manley,  he  in  fact  received  the 
description  from  the  Uttle  girl  herself  prior 
to  the  arrest,  and  apparently  acted  upon  the 
description  as  given  by  her,  rather  tlian  upoa 
anything  dse.  From  this  It  appears,  in  onr 
Judgment,  that  thongh  the  tesUmony  of  the 
witness  Manley,  objected  to,  vraa  not  prop«rly 
admissible  In  the  trial  and  oa^t  to  have 
been  exduded,  neverthdess  the  error  la  its- 
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adndsrion  appeaxB  to  be  harmless,  and  we  Csil 
to  see  wbere  It  conM  bave  played  even  the 
^liglitest  part  In  bringli^  about  the  eonvlc- 
titm  In  this  ease.  As  has  been  said  heretofore 
by  tblB  court,  errors  which  do  not  actually 
prejudice  or  Injure  the  defendant  do  not  Jus- 
tify a  rerersaL  State  t.  TTOllams,  28  Nev. 
421, 82  Fac  SB8;  State  t.  Smith.  88  Ner.  469, 
llTPac.  la 

Connsel  for  appeflant  contends  that  the  Ad- 
mission of  the  testimony  of  Manley  otw  hts 
<d>Jectlon  deprived  blm  <tf  the  priTll^  of 
cross-examination  of  the  arreaUng  offloer, 
OnderUric.  Tbia  contention,  howerer.  Is  not 
mstained  by  the  record,  for  It  appears  that 
the  officer,  Ondericirk,  took  the  stand  as  a 
witness  In  behalf  of  the  stat^  utd  testified  as 
to  the  description  given  falm  and  as  to  mat- 
ters attending  the  arreat  of  the  anp^nt^ 
and  at  that  time  ample  tvporhinlty  wfta  glv- 
oi  appellant  for  crosa-ezamination. 

[7]  Appellant  assigns  error  to  the  trial 
court  In  refusing  to  give  the  following  in- 
Btmctlon:  "The  court  instmcts  the  Jury  that 
if  any  competent  evidoioe  la  Introdooed  by 
tbe  d^endant,  tending  to  prove  his  Insanltfi 
tbat  the  atate  is  bound  to  prove  and  establish 
his  sanity,  like  all  other  elements  ot  tbe 
crimes  b^ond  a  reasonable  doubt"  It  will  be 
observed  that  the  court.  In  refusing  the  fore- 
going iDstmctlon,  gave  another  in  lieu  there- 
ot  which  la  as  follows:  "The  defendant  is 
presumed  to  be  sane  until  tbe  contrary  is 
shown,  and  a  doubt  upon  this  question  alone 
sboold  not  aconit,  for  insanity  la  an  afflrma- 
tlTe  proposition,  and  the  burden  of  proving  it 
is  upon  the  defense.  It  is  not  necessary, 
boweva,  that  the  defendant  show  that  be 
vas  insuie  beyond  a  reasonable  doubt.  With 
r^rd  to  the  methods  of  proof  by  which  the 
defoise  of  insaidty  may  be  established,  the 
law,  tern  ccmdderatlons  of  public  policy,  and 
tbe  welfare  of  society,  proceeda  with  great 
caution,  and  has  adopted  a  certain  standard 
by  which  the  Insanl^  of  tbe  party  on  trial 
may  be  proved  where  relied  on.  The  burden 
of  proving  Insanity,  as  I  have  said,  rests  up- 
on the  defendant,  and  to  warrant  you  in  ac- 
qidttliig  blm  solely  upon  that  ground,  Ms  in- 
sanity at  the  time  of  the  committing  of  the 
dteoge,  if  you  find  that  he  did  commit  it, 
most  be  establlsbed  by  a  preponderance  of 
proof.  The  evidence  of  Insanity  must  out- 
wd^  and  overcome  the  presumption  of  and 
tbe  evidence  in  favor  of  sanity  In  some  ap- 
preciable degree,  and  render  it  more  probable 
that  he  was  Insane,  than  that  be  was  sane. 
The  proof  must  be  such  in  amount  that,  if  a 
■Insle  issue  of  the  sanity  or  insanity  of  the 
defendant  should  be  submitted  to  tbe  Jury  In 
a  civil  case^  they  would  find  that  he  was  in- 

In  dealing  with  Insanity  as  a  defense  to 
crime,  four  theories  have  been  expounded  as 
t»  tbe  decree  of  evidence  requisite  to  Justify 
u  acquittal.  The  first  theory  Is  that,  wbere 
insanity  Is  interposed  as  a  defense,  it  being 
one  tA  tbe  nature  of  confession  and  avoid- 


ance It  must  be  establlsbed  beyond  a  reason- 
able doubt  This  doctrine  Is  adhered  to  In 
many  Jnriadlctlona.  Hie  second  theory  la 
that  the  Jury  are  to  be  governed  by  a  pre- 
ponderance of  evidence,  and  are  not  to  require 
the  Insanity  of  the  defendant  to  be  made  out 
by  him  beyond  a  reasonable  doubt  It  will  be 
observed  that  this  rule  is  adhered  to  more 
closely  by  the  English  courts.  The  King  v. 
Leighton,  4  Cox,  149;  The  King  v.  Hlgginson, 
1  Car.  &  K.  130.  The  same  rule  has  been  sub- 
scribed to  in  many  ot  the  states  of  the  Union. 
State  V.  Lawrence,  S7  Me.  S74;  Common- 
wealth V.  Rogers,  7  Mete.  (!klhss.)  500,  41  Am. 
Dec  458;  Coyle  v.  Commonwealth,  100  Pa. 
573,  45  Am.  Rep.  397;  Bacclgalupo  v.  Com- 
monwealth, 24  Va.  807,  36  Am.  Rep.  795; 
State  V.  Strauder,  11  W.  Va.  747,  27  Am.  Rep. 
606;  State  v.  Felter,  32  Iowa,  49;  People  v. 
Walter,  1  Idaho,  386.  The  third  theory  is 
that,  where  Insanity  is  interposed  as  a  de- 
fense to  the  commission  of  a  crime,  tbe  prose- 
cution must  prove  sanity  beyond  a  reason- 
able doubt  This  rule,  generally  speaking, 
has  been  followed  with  more  or  less  uniform- 
ity by  the  federal  courts.  Davis  v.  U.  S., 
160  U.  S.  469,  19  Sup.  Ct  353,  40  L.  Ed.  499; 
German  v.  U.  S.,  120  Fed.  666,  57  C.  C,  A. 
128.  Under  this  general  theory,  adhered  to 
by  many  courts.  It  has  frequently  been  ruled 
that  where  there  is  a  reasonable  doubt  as  to 
the  sanity  the  Jury  must  acquit  The  fourth 
theory  holds  to  the  effect  that  where  the  de- 
fense of  insanity  is  set  up,  In  the  nature  of  a 
plea  of  confession  and  avoidance,  If  the  evi- 
dence is  equally  balanced  as  to  the  sanity  or 
Insanity,  the  general  presumption  of  sanity 
does  not  prevail,  and  1^  from  all  the  evi- 
dence, there  Is  a  reasonable  doubt  as  to  the 
sanity  of  the  accused,  he  la  entitled  to  an  ac- 
qulttaL 

We  do  not  deem  it  necessary,  in  this  case, 
to  discuss  the  relative  merits  of  the  four 
theories  herein  set  forth.  The  able  opinion 
rendered  by  Judge  Hawley,  speaking  for  this 
court  in  the  case  of  State  v.  Lewis,  20  Nev. 
334,  22  Pac  241,  established  the  rule,  whicb 
hafa  since  been  followed  by  this  court  in  Its 
several  decisions,  and  we  see  no  occastim  to 
change  tliat  rule.  By  Uils  decision  this  court 
placed  itself  in  line  with  those  other  JurlKlic- 
tlons  subscribing  to  the  rule  that  the  Jury 
are  to  he  governed  by  a  prep<mdeiance  of 
evidence,  that  the  defendant  is  presumed  to 
be  sane  until  the  oontrary  Is  shown,  and  a 
doubt  upon  this  question  alone  should  not 
acquit  The  rule  adhered  to  by  other  courts, 
especially  in  Bngliah  JurlBdlctions,  was  modi- 
fled  by  the  rule  laid  down  by  this  court  in 
the  Lewis  Case,  supra.  In  that  it  la  not  neces- 
sary that  insanity  be  established  beyond  a 
reasonable  doubt;  but  insanity  being  an 
affirmative  proposition,  the  burden  of  proving 
it  is  upon  the  defense,  and  he  is  required  to 
establish  his  insanity  by  a  preponderance  of 
evidence.  The  Instruction  complained  of  in 
the  case  under  consideration  is  one  very  slmi- 
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lar  to  the  Inatrnction  dwelt  upon  In  the  Lew- 
Is  Case,  snpra,  and  the  general  proposition  of 
law  therein  contained  was  approved  In  that 
dedalffli.  We  see  no  good  reason  at  this  time 
tat  changing  the  rule. 

Before  a  conviction  can  be  bad  In  a  crimi- 
nal case,  before  a  Jnry  can  be  warranted  In 
bringing  in  a  verdict  of  conviction,  regard- 
less of  what  defuse  may  be  interposed,  the 
law  lays  down  a  standard  that  they  must  be 
satisfied  beyond  a  reasonable  doubt  of  the 
truth  of  the  charge  In  its  entirety.  Section 
7163,  Rev.  Laws.  When  a  defense  of  Insanity 
Is  Interposed,  proof  of  that  defense  is  receiv- 
able by  the  trial  court  under  the  general 
roles  of  evidence  appllcabla  It  la  for  the 
Jury,  and  not  the  judge,  to  say  whether  or 
not  the  d^ense  is  proven  and  the  evidence 
of  Insanity,  tc^ether  with  all  the  oQier  facts 
and  drcnmstances  supported  by  the  evidence 
In  a  case^  go  to  the  Jury,  and  if  the  evidence 
as  a  whole,  or  any  element  of  evld^ce,  raises 
a  reasonable  doubt  as  to  the  guilt  (tf  the  ac- 
cused, he  is  entitled  to  the  boieflt  ctf  that 
doubt  to  tile  extent  of  an  acquittal  or  reduc- 
tion of  degree.  As  heretofore  laid  down  by 
this  court  in  the  several  cases,  and  as  ap> 
proved  by  many  courts  throughout  the  land, 
it  is  not  necessary  tor  the  accused,  who  re- 
lies upon  a  defense  of  Insanity,  to  prove  tttat 
condition  of  ndnd  beyond  a  reasonable  doubt, 
nor  is  it  necessary  tcr  him  to  satisfy  the 
Jury  of  his  Insanity.  To  say  that  he  must 
satisfy  the  Jury  of  his  Insanity  would  be  to 
require  of  him  more  than  preponderance  of 
evidence.  To  require  the  accused  to  satisfy 
the  Jury  of  his  insanity  would  be  to  free  the 
minds  of  the  Jury  from  the  element  of  doubt 
upon  that  subject  Tliis  Is  not  required. 
Kelcb  V.  State,  55  Ohio  St  146.  45  N.  E.  6, 
39  L.  R.  A.  737,  60  Am.  St  Rep.  680.  In  oth- 
er words,  under  the  rule  as  laid  down  In  the 
Lewis  Case,  supra,  and  approved  by  this 
court  in  later  decisions,  and  commented  upon 
and  approved  by  courts  of  other  Jurisdictions, 
It  Is  not  required  of  a  party  Interposing  a 
defense  of  Insanity  to  do  more  than  estab- 
lish that  condition  of  mind  by  evidence  which 
preponderates  in  favor  of  insanity;  1.  e., 
taking  everytiilng  submitted  Into  considera- 
tion, a  belief  of  Insanity  Is  enforced  by  the 
evidence. 

The  decision  of  this  court  in  the  Lewis 
Case,  snpra,  has  been  commented  upon  and 
cited  approvingly  by  many  of  the  courts  of 
last  resort  Maas  v.  Territory,  10  OkL  716, 
63  Paa  960,  53  L.  R.  A.  814 ;  State  v.  Quig- 
ley,  26  R  I.  263,  58  AU.  905,  61  L.  B.  A. 
322,  3  Ann.  Cas.  920;  State  v.  Clark,  34 
Wash.  485.  76  Pac.  98,  101  Am.  St  Rep.  1006; 
People  V.  Dillon,  8  Utah.  97,  30  Paa  160.  In 
the  case  of  Maas  v.  Territory,  snpra.  the 
Supreme  Court  of  Oklahoma  paid  a  high  trib- 
ute to  the  opinion  written  by  Chief  Justice 
Uawley  In  the  case  of  State  v.  Lewis,  but  in 
refusing  to  concur  that  court  said:  "With 
the  develf^ment  ot  criminal  law  and  the  ad- 


vancement of  civilization,  the  rules  which 
once  governed  the  defense  of  Insanity  are  be- 
ing relaxed,  so  as  to  give  defendants  tbe 
fullest  oiNwrtunl^  to  present  the  tmth  to 
the  court  and  jury,  that  full  Justice  may  be 
done ;  and  while  It  is  true  that  this  defense 
is  sometimes  successfully  manufactured  and 
Imposed  upon  courts  and  Juries,  the  adjudi- 
cated cases  show  no  greater  abuse  of  ttals  de- 
fense than  of  the  defense  ot  alibi  m  self-de- 
fense^ ThB  defense  of  insanity,  what  cnc- 
(%sBfnlly  made,  appeals  to  the  tendetest  aoitl- 
moits  and  mercies  of  the  jury;  bot  when 
fdgned  and  detected  it  Invites  tlielr  ntauist 
contempt,  and,  while  Juries  are  always  ready 
to  deal  kindly  with  one  who  Is  so  unfortunate 
as  to  be  dethroned  of  his  reason  to  sodi  an 
extent  that  he  cannot  distlngalah  between 
r^t  and  WNmg,  Ihej  are  also,  as  a  rale» 
quick  to  pnnlsi^  a  guilty  defOndant  who  tries 
to  escape  the  consequences  of  his  act  througb 
fraud  and  deceit  Therefore  •  •  •  we  see 
no  good  reason  why  the  defoise  of  Insanity 
should  be  singled  out  and  govwned  by  rules 
as  to  burden  of  prooA  different  from  those 
applicaUe  to  other  cases." 

No  science  has  advanced  with  more  rapid 
strides  and  none  has  produced  more  fruit- 
ful results  in  recoit  years  than  that  of 
medicine  and  snigery ;  and  with  the  develop- 
ment of  that  science,  and  the  disclosures 
broo^t  about  by  its  achievements,  the  veil 
has  been  lifted  from  many  things  tending 
to  disclose  the  reasons  for  abnormal  and 
[>ecullar  acts  and  eccentric  movements  of  be- 
ings. The  darkness  in  which  humanity 
groped  in  ages  past  and  by  reason  of  wblcli 
the  world  condemned  the  acts  of  the  Indi- 
vidual for  the  breach  of  the  law,  and  especial- 
ly for  the  abnormalities  that  appear  preva- 
lent In  him.  is  l>elng  cleared  away  by  the 
band  of  science,  and  with  the  light  of  bmowl- 
edge  there  comes  the  ever-Increasing  ray  of 
human  sympathy  and  a  persistent  study  and 
research  as  to  how  this  sympathy  should  best 
be  applied.  The  great  minds  of  the  world, 
who  keep  abreast  of  the  times  and  of  de- 
velopment of  sd^ce,  are  devising  and  ad- 
vancing theories,  means,  and  methods  by 
whidi  the  great  question  of  criminology  can 
best  be  handled.  The  courts  of  the  land.  In 
dealing  with  this  great  subject  cannot  stand 
by  and  hold  a  deaf  ear  to  the  march  of  sci- 
ence. The  rules  which  once  governed,  ac- 
cording to  the  standards  best  considered, 
must  not  remain  rigid;  but  their  elasticity 
must  be  made  commensurate  and  pro[>ortion- 
ate  to  human  achievement  and  the  definite 
results  of  scientific  investigation. 

[I]  The  identity  of  the  defendant  was  am- 
ply established,  not  only  by  the  prosecuting 
witness,  tbe  little  girl  on  whom  the  crime 
Is  alleged  to  have  been  attempted,  but  by 
other  witnesses,  who  by  reason  of  their  op- 
portunity for  observation,  as  dlsdosed  in  tbe 
transcript,  established  beyond  a  diadow  of 
a  doubt  that  It  was  the  defendant  who  ac- 
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comiMnlea  the  little  clil  to  the  lonely  exceva- 
aon  Indlaited  by  her  In  her  teetlmony.  The 
ttsttnumy  of  Mrs.  Davlg,  who  lived  In  the 
near  ptozlnilty,  was  to  the  effect  that  she 
saw  him  pat  the  Uttle  girl  down  into  the 
excaratioiL  Other  parties  saw  her  running 
from  the  place  in  a  condition  of  excitement 
The  CTldence  In  this  case  discloses  a  most 
peculiar  set  of  drcumstances.  The  defend- 
ant, accompanied  by  the  little  girl,  went  to 
the  lonely  excavation  north  of  the  town  of 
Elko.  After  arriving  there,  In  so  far  as  the 
record  disdosea,  he  did  nothliv  In  the  way  of 
aa  act  oX  violence.  The  Uttle  girl  appears 
to  have  ran  away  from  the  place,  and  he 
did  nothing  to  prevent  her  going;  ta  fact, 
his  entire  conduct  as  disclosed  bj  the  record 
In  this  caae^  bears  ont  to  sfnne  extent  at 
least  the  testimony  of  those  witnesses  wha 
testlfled  that  they  regarded  him  as  being 
of  unsoond  mind.  While  It  la  our  condnslon 
that  the  judgment  in  this  case,  should  not 
be  reversed,  yvt  the  record  discloses  facts 
and  evldoKe  worthy  of  an  Investigation  by 
dwse  Invested  with  the  power  of  executive 
ctenency. 

Prom  the  foregoing  reasoning  and  obaerva- 
lions,  we  see  no  good  reason  for  disturbing 
the  Judgmoit  in  this  case.  It  therefore  fol- 
lows that  the  order  doiying  defendant's 
motion  for  a  new  trial  sbould  be  affirmed. 
It  is  H>  ordered. 

TALBOT,  a  3^  and  NOROROSS,  J.,  con- 
cnr* 


t:rUERTH  et  aL  T.  ABBOOAST. 
(Savreme  Court  of  Montana.    Not.  7,  1918.) 

L  Wrrinasis  (S  830*)— Gioss-BxumiATioH 

—Scope. 

Id  claim  and  delivery  to  recover  cattle 
^vbich  defendant  claimed  to  have  porchased 
from  B.,  who  had  them  In  his  posseBsion,  where 
^intiff  testified  that,  upon  the  security  of 
1300  left  with  him,  he  permitted  B..  a  stran- 
ger to  him,  to  take  60  head  of  cattle,  valued 
at  $1,400.  40  or  50  milee  away  under  an 
■creement  amounting  to  a  bailment,  with  an 
option  to  purchase,  a  question  asked  him  on 
cross-exanunation  as  to  whether  he  made  any 
iavestisBtion  as  to  B.'b  standing  or  character 
was  proper  cross-examination,  and  was  improp- 
erly exdnded,  as  the  answer  imght  have  reflect- 
ed on  the  probability  of  his  testimon;. 

[Ed.  Note.— For  other  caaes,  see  Witnesses, 
CeDt  Dig.  it  IIOS-IIOS;  Dee.  Dig.  |  330.*] 

2.  wititcssbs  (i  209*)— gbobs-bxaxxnatioif 

—Scope. 

While,  under  the  express  provisions  of  Bev. 
Codes,  i  8021,  cross-ezamlnadon  must  be  con- 
fined to  the  material  matters  brought  out  on 
drect  examination  or  connected  therewith,  and 
while  mere  exeorsions  into  matters  foreign  to 
the  direct  examination  will  not  be  pernutted, 
this  section  is  to  be  liberally  construed,  and 
the  general  rale  extended,  rather  than  re- 
Btricted,  and  hence.  In  claim  and  ddivery  to 
noover  cattle  parchaaed  by  defendant  from  B., 
where  one  <^  the  plaintiffs  testified  as  to  the 
iKgotiadons  between  the  other  plaintiff  and 
K,  and  that  the  cattle  were  not  sold  to  B., 


cross-examination  as  to  the  details  of  the  trans- 
action was  improperly  excluded. 

[Ed.  Note.— For.  other  cases,  see  Witnesses, 
Gent  Dir.  U  94»*fl54:  Dec.  Dig.  |  269.*] 

3.  PucADiNa  (i  177*)— Hattxss  to  bb  Pbov- 
nn— ADuissxoira. 

In  claim  and  delivery  to  recover  cattle 
which  plaintiffs  claimed  to  have  let  B.  take  un- 
der an  agreement  amounting  to  a  bailment, 
with  an  option  to  purchase,  an  sllegatiou  of 
the  answer  that  defendant  purchased  each  cat- 
tle from  B.  while  they  were  in  his  possession 
for  their  fair  value,  without  notice  of  any  out- 
standing claim,  amounted  merely  to  an  argu- 
mentative denial  of  plaintUTs  title,  and  hence 
a  failnre  to  reply  thereto  was  not  an  admission 
of  the  truth  of  such  allegation  justifying  the 
exclusion  of  evidence  in  its  support. 

HQd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  II  8M,  8C6;  Dec  Dig.  S  m.*l 

4.  EviDBNOi  a  IBS*)— Gbkokb— AmassiBXL- 

TTX. 

In  claim  and  delivery  to  recover  cattle 
which  defendant  claimed  to  have  purchased  in 
good  faith  from  B.,  who  had  possession  there- 
of, the  checks  given  by  him  In  payment  were 
erroneously  exunded,  as  he  was  entitled  to 
offer  the  best  evidence  he  had  of  his  purdiase. 

fQd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fil  472,  473,  474^-504,  506-526; 
Dec.  IMg.  S  158.*] 

5.  Replevik  (I  71*>—BvrDBK0E— Title  and 
Right  to  Possession. 

In  dalm  and  delivery  to  recover  cattle 
which  defendant  purchased  from  B.,  where 
plaintiffs  claimed  that  they  let  B.  take  the  cat- 
tle under  an  agreement  amounting  to  a  bail- 
ment, with  an  option  to  parchase,  and  there 
was  evidence  that  within  two  weeks  after  the 
cattle  came  into  B.'s  possession  a  mortgage 
thereon  given  by  B.  was  filed  for  record,  and 
remained  of  record  uncanceled  more  than  a 
month  thereafter,  when  defendant  pnrchased 
them  from  B.,  who  then  had  possesion,  the 
note  and  mortgage  should  have  been  admitted 
in  evidence  to  re-enforce  the  presumptions  that 
a  thing  delivered  by  one  to  another  belongs 
to  the  latter,  that  uiings  which  a  person  pos- 
sesees  are  owned  by  bim,  and  that  a  person  is 
^e  owner  of  property  from  exercising  acts  of 
ownership  over  it  or  from  common  reputation  of 
ownership,  which  are  to  be  indulged  under 
Rev.  Codes,  }  7962,  subds.  8,  11,  12. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  U  285-291:  Dec.  l5ig.  |  TL*] 

6.  Sales  (|  480*)— Ookditional  Sales— Na- 

TUBE  OF  TbANBAOTION- InSTBTJCTIONS. 

In  claim  and  delivery  to  recover  cattle 
purchased  by  defendant  from  B,,  where  plain- 
tiffs claimed  that  they  let  B.  take  the  cattle 
under  an  agreement  amounting  to  a  bailment, 
with  an  option  to  purchase,  and  It  was  uncon- 
troverted  that  there  was  no  contract  reduced 
to  writing,  or  filed,  as  Rev.  Codes,  8  G092,  then 
in  force,  recioired  In  case  of  contracts  for 
the  transfer  or  sale  of  personal  property, 
where  the  title  was  stiptilated  to  remain  in  the 
vendor  until  the  payment  of  the  purchase  price, 
the  court  shonld  have  defined  an  agreement  to 
sell,  and  charged  that,  if  the  transaction  be- 
tween plaintiffs  and  B.  amounted  to  such  an 
agreement  and  if  defendant  purchased  the 
property  from  B.  while  in  his  posaes^n,  to 
find  for  defendant 

[Bd.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  If  14S&-1448;  Dee.  Dig.  |  480.*] 

7.  Animals  d  10*)- Masks  and  Bbands  — 
Evidence  or  Ownebshif. 

Under  Rev.  Codes,  8  1791,  providing  that 
the  general  recorder  of  marks  and  brands  must 
furnish  to  the  owner  of  recorded  brands  a  cer- 
tified copy  of  the  record  thereof,  which  shaU 
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be  prima  fade  eTideoce  of  the  ownership  of 
the  brand,  and  section  1793,  providing  that 
every  person  selling  cattle  nuaat  vent  or  coan- 
terbrand  snch  animiala,  and  tMt  the  Tenting  of 
the  original  brand  shall  be  prima  fade  evi- 
dence of  a  sale  or  transfer  of  the  animals  bo 
vented,  a  brand  apon  an  animal,  while  a  cir- 
cnmstance  to  be  considered  with  others  as  tend- 
ing to  show  ownership.  Is  not  prima  facie 
evidence  of  the  owueranip  thereof;  there  be- 
ing no  such  mle  of  evidence,  either  nnder  the 
statute  or  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  8-12;  Dec.  Dig.  %  10.*] 

8.  TBIAL    ((   252*)— iMBTBDOnONS— ABSTUOT 

Instbuctions. 

iQBtructions  stating  the  abstract  rules  of 
law  prescribed  hj  Rev.  Codes,  I  7962,  subds.  8, 
11,  12,  which  provide  that  a  tUnf  delivered  by 
one  to  another  it  presumed  to  belong  to  the 
latter,  that  things  which  a  person  possesses  are 
presumably  owned  by  him,  and  that  a  person  is 
presumed  to  be  the  owner  of  property  from 
exercLaing  acts  of  ownership  thereover,  or 
from  common  reputation  of  his  ownership, 
without  any  concrete  application  of  such  rules 
to  the  facts,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  SOU,  596-012;  Dec  Dig.  |  252.*] 

Appeal  from  District  Court,  Cboteaa  Coun- 
ty; Jno.  W.  Tattan,  Judges 

ActlOD  by  Henry  Cnoth  and  others  against 
Jobn  Arbogast  From  a  jadgment  for  plaln- 
tllb,  and  an  ordra-  denying  a  new  trial,  de- 
fendant appeals.  Beversed  and  remanded. 

John  Collins,  of  Harlem,  and  Stranahan  ft 
Stranaban.  of  Ft  Benton,  for  appellant  W. 
8.  Towner,  of  Great  Falls,  for  respondraits. 

HOLIX)WAT,  3.  Action  in  claim  and  de- 
livery to  recover  certain  cattle  or  their  val- 
ue. Defendant  appealed  from  an  adverse 
Judgment  and  from  an  order  denying  him  a 
new  trial.  The  plalntlfFs  claim  that  they 
owned  the  cattle  in  dispute,  and  let  them 
to  one  John  D.  Bosch  under  an  agreement 
which  amounted  to  a  bailment  with  an  op- 
tion to  Busch  to  purchase.  The  defendant 
alleges  that  he  purchased  the  cattle  from 
Busch  while  he  was  in  possession  of  them, 
and  for  their  fair  value,  without  notice  of 
any  outstanding  claim. 

[1]  1.  PlalntifT  Henry  Cuerth  testified  that 
BuBch  came  to  htm  a  stranger,  and  that  ui>- 
on  the  security  of  $300  left  with  bim,  be  per- 
mitted Busch  to  take  50  bead  of  cattle,  val- 
ued at  $1,400,  40  or  50  miles  away  under  an 
agreement  to  keep  them  for  three  months, 
and  to  purchase  them  If  Busch  bad  the  mon- 
ey to  make  payment.  Upon  cross-examina- 
tion he  was  asked  If  he  made  any  investiga- 
tiou  as  to  Busch's  standing  or  character. 
This  was  excluded  as  not  proper  cross-exam- 
ination, and  Incompetent,  and  ImmateriaL 
The  witness  had  given  his  version  of  his 
transaction  with  Busch.  Whether  it  amounted 
to  an  absolute  sale,  a  conditional  sale,  an 
agreement  to  sell,  or  a  mere  bailment  with 
an  option  to  purchase,  depended  upon  the 
truth  of  Cuerth's  statements.  It  was  a  vital 
question,  and  any  evidence,  otherwise  proper,  [ 


which  would  reflect  upon  tbo  probablUtr  of 
the  story  should  have  been  received.  The 
Jury  might  have  concluded  properly  that,  If 
Cuerth  did  not  make  any  inquiry  into  Bosch's 
liability.  It  was  because  he  then  treated  the 
transaction  as  a  sale.  In  any  event,  tbe 
inquiry  was  proper,  and  the  ruling  raroneons. 

[2]  2.  Mrs.  CneziOi,  wbo  claims  to  be  in- 
terested In  these  cattle,  testified  on  her  di- 
rect examination  to  the  nvotiattons  b^ween 
her  hnaband  and  Bnscta,  and  that  a  sale  to 
Bnsch  was  not  nuid&  On  croaB-examlnation 
the  details  of  Oie  transaction  were  aon^^t; 
but  practically  every  effort  on  the  part  of 
Gounati  for  defendant  to  ascertain  the  &ct8 
was  met  by  an  objection  that  It  was  not 
cross-examination,  and  these  objections  were 
sustained.  In  fact,  tbe  rulings  amounted 
practically  to  a  denial  of  the  rU^t  to  cross- 
examine  the  witness.  While  it  is  the  general 
rule  that  cross-examination  must  be  confined 
to  the  material  matters  brought  out  on  direct 
examination  or  connected  tbarewlth  (section 
8021,  Bev.  Codes;  PeUcan  v.  Hntnal  life 
Ins.  Co.,  44  Hont  277, 11»  Paa  778;  Borden 
T.  Lynch,  34  Mont  608,  87  Pac.  608),  and 
that  mere  excursions  Into  matters  foreign 
to  the  subject  copMdered  on  direct  examina- 
tion will  not  be  permitted,  still  Uw  section 
above  is  to  be  liberally  constrned,  and  the 
general  rule  extended,  rather  than  restricted 
{Cobban  t.  Hecklen,  27  Mont  245^  70  Pac 
805;  HefTerlln  t.  Kariman,  80  Mont  848, 
76  Pac.  757;  Knnckey  t,  Butte  Electric  B^. 
Co.,  45  Mont  106,  122  Pac.  280).  The  dec- 
laration of  this  court  upon  the  subject  was 
tersely  made  in  Klpp  t.  Silverman,  25  Mont. 
296,  64  Pac.  884,  as  follows:  "Section  3376. 
Code  of  Civil  Procedure  (8021,  Bev.  Codes), 
permits  a  vrlde  range  for  cross-examination, 
and  the  courts  should  Incline  to  extend,  rath- 
er than  to  restrict  the  right  Properly  un- 
derstood, the  right  extends,  not  only  to  all 
focts  stated  by  the  witness  In  his  original 
examination,  but  to  all  other  tacts  connected 
with  them,  whether  directly  or  indirectly, 
which  tend  to  enllght^  the  Jury  upon  the 
question  In  controversy."  In  State  v.  Biggs, 
45  Mont  400, 123  Pac.  410,  this  was  repeated, 
and  in  addition  thereto  we  said:  "The  rule 
necessarily  Includes  questions,  the  purpose 
of  which  is  to  bring  out  facts  illustrative  of 
the  motives,  bias,  and  Interest  of  the  witness, 
or  as  reflecting  upon  his  capacity  and  mem- 
ory. The  right  would  be  of  little  value  if 
inquiry  Into  these  matters  were  not  permit- 
ted." 

[3, 4]  3.  Defendant  ottered  in  evld^ce  the 
checks  which  he  had  given  for  these  cattle 
when  he  purchased  them  from  Bnsch;  but 
upon  objection  they  were  excluded,  and  er- 
roneously so.  In  an  attempted  defense  of 
the  rulings,  counsel  for  plaintiffs  contends 
that  by  failing  to  reply  to  the  affirmative 
matter  set  forth  In  the  answer,  the  purchase 
from  and  the  payment  to  Busch  were  admlt- 
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ted;  but  with  tbie  we  do  not  agree.  The 
so-called  afflrmatlTe  matter  amonnted  only 
to  an  arKomentatlTe  denial  of  plaintiffs'  ti- 
tle, and  everything  which  conid  be  proved 
under  It  conld  likewise  be  proved  under  a 
general  denial.  Kanfman  v.  Cooper,  38  Mont 
€,  98  Fac.  504,  1135;  Hlckey  v.  Breen,  40 
Mont  368,  106  Fac.  881,  20  Ann.  Gas.  429. 
Defendant  was  entitled  to  show  that  he  pur- 
chased the  animals  from  Bnsch,  and  to  offer 
the  best  evidence  be  had  of  that  fact 

IS]  4.  The  trial  court  erred  also  In  ex- 
cladlng  defendant's  offer  in  evidence  of  the 
note  given  by  Bnsch  to  rrucbtbar,  and  a 
chattel  mortgage  opon  these  same  cattle  to 
secure  the  debt  evidenced  by  that  note.  The 
mortgage  was  duly  filed  for  record  in  Cho- 
teau  county,  the  home  of  these  plaintiffs,  on 
Jnne  23d,  within  two  weeks  at  most  from  the 
day  upon  which  they  had  given  the  cattle 
into  Bosch's  possession,  and  remained  of 
record  uncanceled  on  July  30th,  when  the 
defendant  allies  that  he  purchased  the  cat- 
tle from  Bnsch,  who  was  then  in  possession 
of  theuL  The  evidence  was  competent  for 
the  purpose  of  re-enfordng  the  presnmptiona 
which  the  Codes  declare:  "8.  That  a  thing 
delivered  by  one  to  another  belonged  to  the 
latter.  •  •  •  U.  That  things  which  a 
person  possesses  are  owned  by  him.  12.  That 
t  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  It,  or  oom- 
mon  reputation  of  Us  ownnsh^"  Rev. 
Codes,  S  7962. 

[I]  6.  At  the  time  these  transactions  be- 
tween plaintiffs  and  Bnsch  and  between 
Bnsch  and  the  defendant  occurred,  section 
5092,  Revised  Codes,  was  in  force,  as  fol- 
lows: "All  contracts,  notes  and  Instruments 
for  the  transfer  or  sale  of  personal  property 
where  the  title  Is  stipulated  to  remain  In  the 
vendor .  until  the  payment  of  the  purchase 
price,  or  some  part  thereof,  shall  be  In  writ- 
ing, and  the  original  or  a  true  copy  thereof 
certified  by  the  county  clerk  and  recorder 
shall  be  filed  with  the  county  clerk  and  re- 
oorder  of  the  county  wherein  the  property  Is 
situate,  otherwise  any  such  contract,  note  or 
ioBtnunent  la  void  as  to  a  purchaser  or  mort- 
gagee of  such  property  prior  to  such  filing." 
l%e  trial  court  should  have  defined  an  agree- 
ment to  sell,  and  shonld  have  instructed  the 
Jury  that.  If  they  found  that  the  transaction 
between  plaintiffs  and  Busch  amounted  to 
tQch  an  agreement  and  further  found  that 
defendant  purchased  the  property  from 
Bnsch  while  in  his  possession,  then  th^r  ver- 
dict shonld  be  for  the  defendant  for  it  is  un- 
ooatroverted  in  the  evidence  that  there  was 
not  any  contract  reduced  to  writing,  or  any 
contract  filed  as  required  by  section  0092 
above.  ' 

(D  6.  The  trial  court  instructed  the  Jury 
"^t  a  brand  duly  ref'orded  with  the  record- 
er of  marks  and  brands  of  this  state  is  prima 
f&de  evidence  of  the  ownership  of  an  animal 
bearing  such  brand;  In  other  words,  that 
the  owner  of  a  duly  recorded  mark  or  brand 
136F.-2S 


is  prima  fade  the  owner  of  an  animal  bear- 
ing such  brand."  Connsel  for  re^ndents 
contends  that  the  instruction  is  justified  by 
the  rales  of  the  common  law,  as  well  as  by 
sections  1791  and  1793,  Bevlsed  Codes,  and 
cites  Queen  v.  Forsythe,  2  N.  W.  Terr.  398, 
4  Territories  L.  B.  398,  wherein  it  was  held, 
by  a  divided  court  that  proof  that  an  animal 
bore  John  Lawrence's  mark  and  brand,  that 
it  was  a  steer  three  years  old,  and  that  Law- 
rence had  not  sold  or  otherwise  disposed  of 
locally  any  steers,  was  sufficient  proof  of 
ownership  to  sustain  a  conviction  for  larceny. 
Nothing  whatever  is  said  by  the  court  of  any 
rule  of  the  common  law,  and  no  authority 
whatever  is  cited  for  the  holding ;  but  much 
emphasis  is  laid  upon  the  fact  that  Identifica- 
tion of  cattle  by  brands  is  a  common  custom 
In  that  territory.  Upon  a  somewhat  similar 
state  of  facta  the  like  conclusion  was  reached 
by  the  Supreme  Court  of  Oklahoma,  In  Hurst 
v.  Territory,  16  Okl.  600,  86  Fac  280,  and  In 
State  V.  CardelU,  19  Nev.  319,  10  Fac.  '433; 
bnt  in  neither  of  these  last  two  cases  Is  there 
any  mention  made  of  a  rule  of  the  common 
law,  and  In  neither  is  It  asserted  that  a 
brand,  or  the  record  of  a  brand,  Is  prima 
fade  evidence  of  the  ownership  of  the  animal 
which  bears  the  brand.  We  are  satisfied  that 
authority  for  the  trial  court's  action  based 
upon  a  rule  of  the  common  law  cannot  be 
found,  and  that  such  role  was  never  enforced 
except  by  virtue  of  some  statute  whieb  pro- 
mulgated the  rule. 

In  State  v.  Keeland,  39  Mont  606,  104  Fac. 
613,  and  again  In  State  v.  Trosper,  41  Mont. 
442,  109  Fac.  858,  fhia  court  treated  tlxe 
brand  upon  an  animal  as  evidence  tending 
to  Identify  the  animal,  and  to  show  owner- 
ship in  the  one  who  owned  the  brand;  while 
In  State  v.  De  Wolfe,  29  Mont  416,  74  Fac. 
1084,  we  said:  "The  fact  that  the  O  L  brand 
t)elonged  to  Houk,  and  that  the  horses  bore 
such  brand,  was  not  proof  that  they  belong- 
ed to  Houk  at  the  time  they  were  driven 
away,  or  that  defendant  was  not  rightfully 
in  possession  of  them."  In  other  words,  we 
have  said  that  the  brand  upon  an  animal  is 
a  drcumstance  to  be  considered  with  others 
as  tending  to  show  ownershij),  but  in  itself 
insufficient  to  prove  ownership.  Territory  t. 
Harrington  (N,  M.)  121  Fac.  614. 

It  is  doubtless  true  that  In  the  early  dayp, 
when  the  live  stock  tndustry  was  of  command- 
ing importance  in  this  western  country,  com- 
mon custom  decreed  that  ownership  of  range 
animals  should  be  determined  by  the  brand, 
and  that  controversies  over  live  stock  should 
be  settled  by  tribunals  created  by  the  owners 
of  the  herds;  but.  Just  as  the  Jueces  del 
campo  gave  way  to  legally  constituted  tri- 
bunals, so  the  rules  and  customs  of  the  plains 
were  superseded  by  positive  legislative  en- 
actments. In  probably  every  western  state 
mark  and  brand  laws  have  been  enacted,  and 
provision  made  for  records.  In  many  Instanc- 
es the  statute  declares  in  language  unmis- 
takable in  its  meaning  that  a  recorded  brand 
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or  the  certificate  from  the  recorder  ehall  be 
prima  fade  evidence  that  the  person  who 
owns  the  brand  owns  the  animal  which  bears 
the  brand  (Compiled  Laws,  New  Mexico.  1897, 
S  67;  General  Statutes,  Colorado,  1883,  83174; 
Revised  Statutes,  Idaho,  }  1179;  General 
Statutes,  Nevada,  1885,  |  761;  PoUtlcal  Code, 
GaUfornla,  8  S172;  Laws  of  Oregon,  1893,  p. 
52 ;  Ordinances  N.  W.  Territory  [Can.]  1900, 
p.  42) ;  but  this  is  not  true  In  all  the  western 
states.  In  Utah  the  statute  merely  provides 
that  the  recorder's  certificate  "shall  be  deem- 
ed evidence  in  law."  Complied  Statutes, 
Utah,  1897,  S  39.  In  1887  the  Arizona  stat- 
ute made  the  brand  upon  an  animal  prima 
fade  evidence  that  the  animal  belonged  to 
the  owner  of  the  brand  (Bev.  Statutes,  Ari- 
zona, 18S7,.8  2788);  bat  this  was  repealed, 
so  far  as  the  rule  was  applicable  to  dvU 
cases,  in  the  compilation  of  the  laws  with 
reference  to  live  stock,  approved  March  1, 
1897,  which  dedares  that  the  certificate  of 
the  recorded  brand  "shall  be  competent  evi- 
dence of  the  registration  of  such  brand,  and 
prima  fade  evidence  of  ownership"  (Laws*  of 
Arizona,  1897,  p.  26,  {  GO).  In  BriU  r.  Chris- 
ty, 7  Ariz.  217,  63  Pac.  757,  there  was  Involv- 
ed the  ownership  of  certain  cattle.  A  cer- 
tificate of  the  record  of  the  brand  was  of- 
fered in  evidence  for  the  purpose  of  showing 
prima  facie  title  In  defendant,  whose  brand 
the  cattle  bore.  The  conrt,  after  quoting 
section  SO  of  the  act  of  1897  above,  said:  "If 
the  ownership  of  the  brand  or  the  fact  of  its 
registration  was  in  controversy,  the  provision 
quoted  would  be  applicable.  •  •  *  Nei- 
ther Is  the  registration  of  the  brand  an  Is- 
sue in  the  case.  Section  50  applies  solely  to 
the  requirement  for  and  the  manner  of  the 
registration  of  brands,  the  proper  evidence 
of  such  r^stration,  and  the  ownership  of  the 
brands  thns  registered,  and  does  not  deal 
with  tiie  cattle  that  may  be  in  such  brands, 
the  mode  of  their  transfer,  or  the  evidence 
of  their  ownership.  •  •  •  While,  there- 
fore, section  60  of  the  said  act  constitutes  the 
certificate  of  the  registration  of  a  brand  com- 
petent evidence  of  such  registration,  and 
prima  fade  evidence  of  tiie  ownership  of 
BDch  brand.  It  does  not  make  such  certificate 
either  competent  or  prima  ftide  erldenoe  for 
any  other  purpose.** 

•  The  history  of  our  own  statute  furnishes 
some  insight  into  the  legislative  intention  in 
passing  it.  By  an  act  approved  January  10, 
1872  (Laws  1871-72,  p.  563),  provision  was 
imade  for  recording  marks  and  brands,  and 
for  certificates  to  be  delivered  to  the  own- 
ers. Section  4  provided  that  such  "certifi- 
cates shall  be  deemed  evidence  in  law."  The 
same  act  required  that  upon  a  sale  of  brand- 
ed live  stock  the  brand  ^ould  be  vented, 
and  section  8  declared:  "The  venting  of 
said  original  brand  shall  be  prima  fode  evi- 
dence of  sale  or  transfer  of  said  animal  or 
anlmala."  These  provisions  were  carried  In- 
to the  compilations  of  1871,  1872,  1879.  and 
1887,  wUtumt  diangi^  and  were  the  law  iqi 


to  the  adoption  of  the  Codes  In  1896.  Ab  the 
Political  Code  was  reported,  and  as  it  first 
passed  the  House  of  Representatives.  It  con- 
tained, in  lien  of  the  two  sections  abov^  first, 
a  provision  that  a  certified  copy  of  the  record 
of  the  brand  shall  be  "prima  facie  evidence 
of  the  ownership  of  the  brand,"  and,  second, 
that  "the  venting  or  counterbranding  is  pri- 
ma fade  evidence  of  sale."   In  the  Senate 
these  provisions  were  stricken  out,  and  in 
lieu  thereof  the  language  as  found  in  the 
Codes  to-day  was  substituted.  These  amend- 
ments were  concurred  in,  and  the  act  thus 
amended  became  the  law  which  went  Into 
effect  July  1,  1895,  and  provided  that  the 
general  recorder  of  marks  and  brands  must 
"furnish  to  the  owners  of  recorded  brands  a 
certified  copy  of  the  record  of  the  same,  which 
certificates  are  prima  facie  evidence  of  the 
ownerslilp  of  the  brand  or  mark  so  recorded" 
(PoL  Code  1805,  S  2941),  and  "every  person 
who  sells   •    •   •   cattie,   must  vent  or 
counterbrand   such  animals,    •    •   •  and 
the  venting  of  said  origiital  brand  shall  be 
prima  fade  evidence  of  sale  or  transfer  of 
said  animal  or  animals  so  vented"  (Pol.  Code 
1895,  i  2943).    These  provlsioiu  were  car- 
ried into  the  Revised  Codes  of  1907,  and  are 
found  in  sections  1791  and  1793,  respectively. 
It  will  thns  be  seen  that,  through  all  the 
changes  which  have  occurred  in  our  live 
stock  statute  since  1872  the  Legislature, 
while  asserting  repeatedly  that  a  vented 
brand  is  prima  facie  evidence  of  a  sale  of 
the  animal  bearing  the  brand,  has  studloasly 
declined  to  say  that  the  brand  on  an  animal 
or  a  certificate  of  a  recorded  brand  shall  be 
primd  fade  evidence  of  ownership  of  the  an- 
imal bearing  the  brand.    On  the  contrary, 
while  there  may  have  been  room  for  doubt 
as  to  the  meaning  of  the  original  statute, 
which  declared  that  the  recorded  certificate 
"shall  be  deemed  evidence  In  law,"  the  Leg- 
islature which  enacted  the  Codes  declined 
to  approve  the  somewhat  equivocal  terms  em- 
ployed by  the  code  commissioners,  but  clear- 
ed away  all  uncertain^  by  declaring,  in  lan- 
guage whose  meaning  cannot  be  questioned, 
that  the  certificate  of  a  recorded  brand  **ls 
prima  fade  evidence  of  the  ownership  of 
the  mark  or  brand  so  recorded."  Other  state 
legislative  bodies  have  had  no  dlfllcolty  In 
making  a  recorded  brand,  or  a  certificate  of 
audi  brand,  prima  Aide  evidence  of  owner- 
ship of  the  animal  bearing  the  brand,  and 
doubtiess  our  Assemblies  could  have  done 
equally  as  well  If  they  had  chosen  to  do  so; 
but  their  refusal  to  adopt  a  statute  similar 
to  th<»ie  in  force  in  sister  states  where  con< 
ditions  are  similar,  and  their  final  adoption 
of  the  statute  in  its  present  form,  furnish 
most  persuasive  evidence  that  It  has  Jt>een 
the  policy  of  this  state  to  go  no  further  than 
to  recognize  a  brand  as  evidence,  just  as  a 
flesh  mark  or  other  distinguishing  mark  or 
diaracteristic  la  evidence.   The  purpose  of 
the  statute  Is  to  secure  to  any  one  who  re- 
cords bis  brand  the  exclnalTe  use  of  the  de- 
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sign  adopted  (Stewart  t.  Hunter,  16  Or.  62, 
16  Pac.  876,  8  Aia  St  Bep.  267),  and  the 
object  sought  In  requiring  a  brand  to  be 
Tented  Is  to  foreclose  the  vendor's  claim  to 
the  animal  sold  (Walden  t.  Murdock,  23  Cal. 
540,  83  Am.  Dec.  136).  The  Instruction  glren 
is  erroneoua  It  provides  a  rule  of  evidence 
Dot  warranted  by  statute  or  the  common 
law. 

[t]  7.  Counsel  for  appellant  requested  the 
trial  conrt  to  Include  In  an  Instruction  the 
proTisloDB  of  subdivisions  8,  11,  and  12,  of 
section  7962  above;  but  the  request  was  de- 
nied. It  is  not  commendable  practice  to  sub- 
mit to  jurors  abstract  rules  of  law,  even 
thou^  they  are  correct,  and  error  cannot  be 
predicated  upon  the  action  of  the  court  in  re- 
fusing defendant's  request  in  this  Instance. 
First  Nat  Bank  of  Portland  v.  Carroll,  35 
Mont  302,  88  Pac.  1012.  If  a  concrete  ap- 
plication of  the  rales  to  the  facts  of  this 
case  had  been  made,  it  would  have  been 
reversible  error  to'reCiue  to  aabinlt  Uie  In- 
struction. 

Since  this  cause  must  be  remanded  for  a 
new  trial,  the  attention  of  counsel  is  direct- 
ed to  the  fact  that  the  verdict  returned  up- 
on the  trial  of  this  case  does  not  respond  to 
all  the  material  issues  tried,  and  is  insuffl- 
dent  to  sustain  a  judgment  Hlckey  v.  Breen, 
ftbov& 

The  judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  for  a  new  trlaL 
Reversed  and  remanded. 


BBAMTIiT,  0.  J., 
cnr* 


and  SANNBB,  con- 


WINB  V.  NOBTHEBN  PAC  BY.  00. 
(Snpreme  Court  of  Montana.    Nov.  1,  1918.) 
L  RaILBOADS  (S  us*)— PBOTKCnHO  Fbopkbtt 

— lJt.TDBT  TO  Another— LiAsruTT. 
While  a  railroad  company,  as  a  common  car- 
rier, must  exerdse  the  highest  degree  of  care  to 
keep  its  track  and  roadbed  safe,  It  In  so  doint^ 
injuring  the  property  of  another,  thoni^  necei- 
uril;,  is  liable  for  the  damage. 

(Fid.  Note. — For  other  cases,  see  Bailrosds, 
Cent  Dig.  «  230,  351-857.  S^^l,  363,  364; 
Dec.  Dig.  1 113.*] 

2.  Watibs  Ann  Watkb  CouBras  d  116*)— 
"Flood  Watkb"— Bight  to  Bbpel. 

Water  driven  over  the  banks'  of  a  rtver  by 
an  ice  icorge,  which  on  disappearance  of  the 
gorge  will  return  to  Ae  cbannu,  is  not  surface 
vftter,  which  the  owner  of  property,  threatened 
Itoreby,  may  re^l  by  breaking  the  gorge,  with- 
out liability  for  injury  thereby  to  lands  further 
down  the  stream,  bnt  "flood  water,"  bo  that  for 
toch  injury  from  such  act  he  is  liable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Wtter  Courseik  Gent  Dig.  |  126;  Dec  Dig.  | 

3.  WaXKBS  AND  Waxu  Goubbbs  (S  171*)  — 
Flood  Wateb— Liabiutt  roB  Bbpbixino. 

For  defendant  to  break  an  ice  gorge  in  a  riv- 
ei,  thereby  throwing  the  waters  on  the  land  of 

Sliintiff,  farther  down  the  stream,  is  a  direct  vio- 
ttkm  <a  plaintilTa  lights,  making  defendant  lia- 


ble for  the  Injury,  wltliout  regard  to  tiie  questioB 
of  negligence. 

[Ed.  Note.— For  oSier  cases,  see  Waters  and 
Water  Cenrses,  Cent.  Dig.  ff  216-222;  Dec 
Dig.  i  171.*] 

Appeal  from  District  Court,  Broadwater 
County ;  W.  B.  C.  Stewart  Judge. 

Action  by  Joseph  B.  Wine  against  the 
Northern  Padflc  Ballway  Company.  From 
an  adverae  judgment  and  order,  defendant 
appeala  Affirmed. 

Gnnn  A  Bascb,  of  Helena,  for  appellant  J. 
B.  Wine,  Jr.,  of  Helena,  for  respondent 

BBANTLT,  C.  J.  Action  for  damages  al' 
leged  to  have  been  caused  to  the  lands  of 
plaintiff  by  the  wrongful  act  of  the  defend- 
ant The  plaintlfl  had  verdict  and  judgment 
The  defendant  has  appealed  from  the  judg- 
ment and  an  order  denying  Its  motion  for  a 
new  trlaL 

The  i^lntltt  Is  the  owner  of  lands  lying  on 
both  sides  of  the  BOsaonrl  river,  a  short  dis- 
tance below  the  point  where  the  defendant's 
line  of  railway  crosses  it  near  Townsend,  in 
Broadwater  county.  The  general  course  tak- 
en by  the  river  In  this  locality  is  from  the 
southwest  to  the  northeast  The  course  of 
the  railway  Is  from  the  southeast  toward  the 
northwest  crossing  the  rlvw  nearly  at  right 
angles.  For  the  distance  of  more  than  a 
mile  from  the  river  to  tlie  southeast  the 
lands  on  eithw  side  of  the  railway  are  low- 
land^ derated  only  a  few  feet  above  the 
stream  at  Its  ordinary  stage.  Beyond  the 
rivw  to  the  northeast  the  condition  Is  the 
same.  Plaintiff's  residence,  with  appurte- 
nant ontbuildtngs,  orchard,  garden,  and 
meadow,  Is  sltnated  on  a  portion  of  his  lands 
lying  on  the  southeast  bank.  The  main  body 
of  his  lands  lies  along  the  opposite  bank. 
The  line  of  ttie  railway  approaches  the 
bridge  from  the  southeast  by  means  of  an 
embankment  whldt  Increases  In  height  from 
a  few  Inches  near  Tovnisend,  to  about  eight 
feet  where  It  reaches  the  bridge.  This  em- 
bankmoit  was  constracted  many  years  ago 
when  the  railway  was  built  It  has  no  sub- 
stantial openings  to  permit  the  escape  of  wa- 
ter which  may  accumulate  on  the  side  to- 
ward the  southwest  from  an  overflow  of  the 
river  or  from  predpltaUon.  Such  accuma- 
lations  can  escape  only  by  following  the 
line  of  the  embankment  to  the  river  at  the 
bri^e  It  is  not  unusual  that  during  tlje 
spring  thaws  when  the  Ice  leaves  the  river, 
gorges  are  formed  which,  varying  in  size 
apd  duration,  impede  the  flow  of  the  river 
causing  temporary  overflows  of  portions  of 
adjacent  lowlands.  On  March  4,  1910,  such 
a  gorge  formed  at  a  point  about  350  yards 
above  the  defendant's  bridge.  At  the  same 
time  a  second  gorge  formed  below  the  brldgi> 
nearly  opposite  the  residence  of  the  plaintiff. 
The  upper  gorge  caused  an  overflow  of  wa- 
ter from  above,  whldi,  being  held  In  dieck 
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by  tbe  rolnme  detained  by  the  lower  gorge, 
accamnlated  on  the  upper  side  of  defend- 
ant's embankment,  rising  In  places  approxi- 
mately to  its  crest  and  threatening  Its  safe- 
ty. The  general  level  of  the  stream  and 
the  flood  water  was  then  stationary  at  about 
5^  feet  aboTe  the  normal  stage,  but  was 
not  sufficiently  high  to  flood  any  substantial 
portion  of  plaintifTs  lands  on  ^ther  side  of 
the  river.  On  March  5th  a  strong  wind  be- 
gan to  blow  from  the  west,  driving  tbe  wa- 
ter against  the  embankment  so  that  it  began 
■  in  places  to  wash  out  the  material  from  un- 
der and  between  the  ties.  Having  concluded 
that  a  removal  of  the  upper  gorge  would  per- 
mit most  of  the  flood  waters  to  escape  by  the 
main  channel  of  the  river  and  that  the  em- 
bankment would  thus  be  relieved  from  dan- 
ger, the  employes  of  defendant,  though  they 
knew  of  the  lower  gorge,  on  the  afternoon 
of  March  6th  blew  It  out  with  dynamite, 
with  the  result  that  the  torrent  of  water  thus 
released,  being  canght  and  in  part  detained 
by  the  lower  gorge,  raised  the  level  of  the 
stream  below  to  a  height  of  10  feet,  and 
caused  it  to  overflow  substantially  all  of 
plalntlCTs  lands  to  the  depth  of  several  feet, 
flooding  plalntiCTs  residence,  destroying  his 
household  effects,  and  depositing  upon  his  or- 
chard,  garden,  and  meadows,  in  places,  large 
amounts  of  boulders,  sand,  and  drift  timber, 
and  in  others  washing  away  the  soil  to 
such  an  extent  as  to  render  these  portions 
of  them  wholly  useless.  These  facts  are  not 
controverted.  There  was  also  evidence  tend- 
ing to  show  that  plaintiff's  lands  would  not 
have  been  flooded  at  all  but  for  defendant's 
interference  with  the  upper  gorge.  There 
was  some  conflict  in  the  statements  of  the 
witnesses  upon  the  question  whether  on  tbe 
morning  of  March  6th  the  flood  water  held 
by  the  embankment  had  so  far  subsided  as 
to  remove  the  threatened  danger  to  the  track, 
and  thus  the  necessity  for  defendant  to  blow 
out  the  goi^e  as  a  protective  measure.  Un- 
der the  rule  of  law  applicable  to  cases  of 
this  character,  as  we  shall  see  later,  wo 
think  It  wholly  Immaterial  whether  the  ne- 
cessity arose  for  action  on  tbe  part  of  the 
defendant  or  not. 

[1]  At  th0  trial  counsel  for  the  defendant 
assumed  the  position  that  when  the  defend- 
ant, engaged  as  it  is  In  the  performance  of 
a  public  duty,  was  confronted  with  the  emer- 
gency created  by  the  gorge  rendering  Its 
roadbed  and  track  unsafe,  and  the  necessity 
was  thus  created  for  It  to  act  in  order  to 
remedy  the  dangerous  condition  and  safe- 
guard its  passengers  and  freight.  It  had  the 
right  to  adopt  any  means  suitable  to  that 
end,  and  hence  that  the  plaintlfT  could  not 
recover  for  any  damage  suffered  by  him  by 
reason  of  the  course  pursued  by  the  defend- 
ant This  position  is  shown  by  special  re- 
quests for  instructions  tendered  by  the  de- 
fendant the  theory  of  all  of  which  is  ex- 
emplified by  the  following:  "The  defendant 
railway  company,  as  a  common  carrier  of 


persons  and  freight,  was  in  duty  bound  to 
exercise  the  highest  degree  of  care  to  protect 
its  line  of  railroad  from  being  Injured  or 
destroyed  and  to  take  all  necessary  precau- 
tion to  prevent  its  line  of  railroad  from  be- 
coming unsafe  or  dangerous  for  the  move- 
ment and  operation  of  Its  trains  and  cars 
over  its  said  line  of  railroad.  And  if  you 
find  from  the  evidence  In  this  case  that  the 
existence  of  the  said  upper  ice  gorge,  and 
the  accumulation  of  ice,  water,  and  material 
caused  thereby,  made  it  necessary  for  the 
defendant  company,  in  order  to  protect  Its 
bridge,  roadbed,  and  tracks  and  to  keep  the 
same  B&te  so  as  to  enable  it  to  operate  Its 
trains  and  cars  with  safety  to  passengers 
and  freight  carried  over  Its  line  of  road,  to 
remove  said  gorge,  and  the  said  lee  gorge 
was  80  removed  by  defendant  company  in 
order  to  protect  Its  said  bridge,  roadbed,  and 
tracks  and  keep  the  same  safe  for  public 
travel,  then  the  plaintiff  cannot  recover,  and 
your  verdict  should  be  for  the  defendant." 
The  court  refused  the  instructions  and  sub- 
mitted the  case  to  the  Jury  on  the  theory 
that,  if  the  plaintiJf  would  not  have  been 
damaged  but  for  the  act  of  the  defendant  In 
removing  the  gorge,  he  was  entitled  to  re- 
cover. It  Is  true  that  it  Is  Incumbent  upon 
a  common  cairln,  such  as  the  defendant, 
to  exercise  the  highest  degree  of  care  to -keep 
Its  track  and  roadbed  safe,  and  to  OiIb  end 
make  l^mpt  and  energetle  use  of  every 
means  at  Its  command  in  every  emergency 
to  provide  for  Oie  safety  of  tbe  passoigers 
and  goods  Intmsted  to  its  care,  and  that  this 
duty  Is  talgber  than  Oiat  which  It  owes  to 
landowners  along  the  line  of  its  road  (Louis- 
ville N,  A.  ft  O.  By.  Oo.  T.  Thompson,  107 
Ind.  442,  8  N.  B.  18,  e  N.  B.  8S7,  67  Am.  Bep. 
120);  but  the  obligation  to  exercise  tbe  care 
and  diligence  exacted  of  It  in  this  regard 
does  not  JustJ^  the  postulate  that  it  may 
under  any  stress  at  drcnmstances  appropri- 
ate to  Its  own  use  or  Injure  the  property  of 
such  landowner,  without  rendering  itself 
liable  to  him  for  the  Injury  thus  done.  As 
an  owner  of  property  it  has  the  same  rights 
as  any  other  person,  and  is  under  the  same 
obligation  to  so  use  its  property  as  not  to 
injure  that  of  an  adjoining  ownec  It  has 
the  unqualified  right  to  operate  Its  road  in 
a  reasonable  and  proper  manner  and  to  adapt 
its  property  to  tbe  use  for  which  it  was  ac- 
quired; but  it  is  subject  to  the  same  rules 
of  law  as  are  the  adjoining  proprietors,  and, 
if  in  conducting  its  business  it  infringes  upon 
the  rights  of  others,  it  becomes  liable  for 
damages  to  the  same  extent  as  a  natural  per- 
son. Staton  V.  Norfolk  ft  0.  E.  Co.,  Ill  N. 
C.  278,  16  S.  B.  181,  17  L.  B.  A.  83a  If  it 
commits  a  trespass,  it  is  liable  In  an  action 
for  trespas&  If  during  the  conduct  of  its 
business  it  creates  a  nuisance  or  suffers  one 
to  exist  upon  its  own  property,  it  Is  liable 
in  an  action  on  the  base.  In  the  one  case 
no  question  of  diligence  or  sklU  can  an  se; 
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llabllltr  will  attadi  If  fbe  Injury  done  tsi 
die  leBDlt  of  tte  actlTe  agency  of  the  de- 
fendant In  file  otber  It  will  be  liable  if 
the  Injury  la  conseqnential  or  is  the  raralt 
of  negligence  or  nonfeasance^  Fleming  t. 
Loi^wood,  Sft  HoBt  384,  82  Pa&  962,  U  L. 
B.  A.  (N.  B.)  e28k  122  Am.  St  Rep.  876,  IS 
Ann.  Gas.  268. 

The  requested  InstmctttniB  assume  that, 
Inasmucb  as  a  railway  Is  for  the  benefit  of 
the  pubUc,  in  the  authorlQr  gLrm  by  the 
Legtslatore  to  construct  It,  there  Is  an  Im- 
plied Eabordlnatlon  of  the  rights  of  the  ad- 
joining proprietors.  This  Is  true  in  so  far 
as  a  railway  company  Is  given  the  privilege, 
by  condemnation  proceedlngB,  to  take  or 
damage  property  necessary  for  the  construc- 
tioQ  and  operation  of  Its  road;  but  this  pow- 
er cannot  be  exercised  except  within  the  limi- 
tations and  upon  a  falflUment  of  the  condition 
precedent  attached:  That  no  person  can  be 
deprived  of  his  property  without  due  process 
of  law,  and  that  Just  compensation  must  first 
be  made  to  the  owner.  Constltntlon,  art  3, 
K  14,  27.  The  aubordinatlon  of  the  rights 
of  the  private  proprietors  goes  no  further. 
Once  the  Utle  has  been  acquired  by  the  rail- 
way company,  whether  by  purchase  or  con- 
demnation, its  use  of  It,  as  we  have  already 
Bald,  must  be  governed  by  the  same  rules  as 
that  of  private  proprietors.  Otherwise  the 
gnarautles  of  the  Constitution  would  be  of 
no  STalL  In  Staton  v.  Norfolk  &  C.  R.  Co., 
supra,  it  was  well  said:  "It  would  be  of 
small  comfort  to  the  ruined  proprietor  to  be 
told  that  he  must  bear  his  loss  for  the  bene- 
fit of  the  public,  and  it  would  not  be  un- 
natural If  he  answered  that  if  the  public 
good  required  the  destruction  of  his  property 
an  enlightened  sense  of  public  justice  should 
demand  that  he  be  compensated  for  his  loss. 
In  this  he  would  be  sndtained  by  the  words 
of  Sir  WiUIam  Blaefcstone  that  'the  pubUc 
food  is  in  nothing  more  essentially  Interested 
than  In  the  protection  of  every  indlvldnal's 
private  rights.'   1  BL  Com.  138." 

[2, 3]  Counsel  insist,  however,  that  the 
vater  forced  out  of  the  main  channel  of  the 
rirer  was  surface  water,  that  the  defendant 
had  the  right  to  treat  it  as  a  common  enemy, 
and  that  any  damage  caused  by  its  release 
by  blowing  out  the  gorge  was  damnum 
ibsQue  Injuria.  In  view  of  the  decision  by 
tbls  court  In  Fordham  r.  Northern  Padflc 
By.  Co.,  30  Mont  421.  76  Pac.  1040,  66  I*  R. 
A.  5S6, 104  Am.  St  Rep.  729,  It  Is  somewhat 
aorpriaing  that  this  ■  contention  should  be 
made.  After  a  review  of  many  of  the  de- 
dflloiw  on  the  subject  and,  recognizing  the 
dlTersity  of  the  views  entertained  by  the 
courts  as  to  what  is  and  what  is  not  flood 
water,  the  court,  through  Mr.  Justice  Hollo- 
way  said:  'Without  attempting  to  reconcile 
the  diverse  decisdons,  we  are  of  the  opinion 
tbat  the  following  rule  furnishes  the  safest 
inlde  fmr  the  determination  of  a  question 
vlildi  has  Tezea  the  courts  of  many  of  our 


states  as  well  as  those  of  England,  viz.: 
Whether  the  water  from  the  overflow  ol 
streams  is  to  be  considered  as  still  a  part  of 
the  watercourse,  or  to  be  treated  as  surface 
water,  shall  dfii>end  upon  the  configuration 
of  the  country,  and  the  relative  portion  of 
the  water  utter  it  has  gaaa  beyond  the  usu- 
al channd.  If  the  flood  water  becomes  sev 
ered  from  the  main  current  or  leaves  the 
same  never  to  return,  and  qtreads  out  over 
the  lower  ground,  it  becomes  surface  water. 
But  if  it  f(Hrms  a  continuous  body  with  the 
water  flowing  in  the  ordinary  channel,  or  if 
it  departs  from  such  channel  presently  to  re- 
tam.  It  Is  to  be  regarded  as  still  a  part  of 
the  stream."  Further  consideration  of  the 
subject  has  convinced  us  that  the  rule  as 
here  expressed  is  the  only  satisfactory  one. 
Taking  It  as  the  criterion,  the  character  of 
the  water,  and  therefore  the  extent  of  the 
right  to  deal  with  it  must  depend  upon  the 
facta  as  they  are  made  to  appear  in  the  par- 
ticular case.  Mr.  Famum,  In  His  work  on 
Waters  (sections  879,  880),  discusses  the  sub- 
ject and  expresses,  In  substance,  the  same 
view.  The  following  authorities  support  it: 
Riddle  V.  C,  R.  I.  &  P.  By.  Co.,  88  Ean. 
248,  128  Pac.  195;  Uhl  v.  Railroad  Co.,  60 
W.  Va.  494,  49  8.  B.  378,  68  L.  R.  A.  138, 
107  Am.  8t  Rep.  968,  8  Ann.  Cas.  201; 
Clark  V.  Guano  Co.,  144  N.  C.  64,  66  S.  E. 
858,  119  Am.  St  Rep.  931;  Jefferson  v. 
Hicks.  23  Okl.  684,  102  Pac.  79,  24  L.  R.  A. 
(N.  S.)  214 ;  Chicago,  etc.  By.  Co.  v.  Emmert, 
53  Neb.  237,  73  N.  W.  640,  68  Am.  St  Rep. 
602;  Lewis  on  Bmlnent  Domain  (3d  Ed.) 
566,  888  ;  40  Cyc.  680. 

Under  the  facts  presented  In  this  case,  the 
water  which  left  the  main  channel  above  the 
gorge  and  finally  rested  against  the  em- 
bankment was  flood  water  within  the  rule 
stated  In  Fordham  v.  Northern  Padflc  By. 
Co.,  supra;  for  while  It  was  qtread  over 
the  country  between  the  embankment  and  the 
river,  covering  a  lai^  area,  as  soon  as  the 
gorge  was  removed  and  Qie  way  was  opened 
for  It  it  Immediately  returned  to  the  chan- 
nel and  became  a  part  of  the  torr^t  which 
swept  over  and  Inundated  the  plalntUTs 
land,  causing  the  Injury  of  which  he  com- 
plains. While  it  may  be  conceded  that  It 
was  the  imperative  duty  of  the  defendant  to 
protect  the  embankment  from  injury  or  de- 
struction, the  necessity  for  action  gave  it  no 
right  to  turn  the  water  resting  against  it 
upon  the  proprietors  below  to  their  injury. 
And  though  It  may  be  said  that  the  condition 
was  created  by  natural  causes — was  the  act 
of  God— It  was  not  In  any  respect  different 
from  an  ordinary  flood  caused  by  melting 
snow  or  excessive  rainfall,  and,  under  the 
rule  applied  in  the  Fordham  Case,  the  de- 
fendant must  be  held  liable  for  the  Injury 
done.  There  Is  no  question  of  n^Ilgence  In- 
volved. The  act  of  the  defendant  amounted 
to  a  direct  violation  of  the  plaintiff's  ptaper- 
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t7  rights.  Fltzpatrlck  t.  Montgomery,  20 
Mont  181,  SO  Paa  416.  63  Am.  St.  Rep.  622. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOWAT  and  SANNBR,  JX,  concur. 


GREAT  FALLS  &  T.  G.  BT.  CO.  T.  GA- 

NOHQ  et  aL 
(Supreme  Court  of  Moatana.    Oct  6,  1918.) 

1.  GOBPOBATIONB  (8  298*)— BOASD  OF  DlBSC- 
TOBB— <2U0BnU. 

A  quorum  of  all  of  the  members  of  a  duly 
coDstituted  board  of  director!  may  bind  the  cor- 
poration DotwithBtanding  that  TacandeB  at  the 
time  existed  in  the  board. 

[Ed.  Note.— For  other  caeea,  see  Corpora- 
tioDB,  Cent  Dig.  {{  1292-1317,  1319;  Dec  Dig. 
S  29^.*] 

2.  COBPORATIONS  (S  298*)~B0ABD  OF  DlBSC- 

TOBB— Vacancy— ''Vacant." 

The  failure  to  fill  two  of  the  offices  in  a 
board  of  directors  of  a  railroad  company,  whldi 
consisted  of  five  members,  merely  aao  the  ef- 
feet  of  making  such  offices  -vacant;  an  exist- 
ing office  without  an  incumbent  being  "vacant" 
whether  it  be  a  new  or  old  office. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tiom^Cent  Dig.  U  1292-1S17,  1319;  Dec.  Dig. 

For  other  definttlonB,  aee  Words  and  Phras- 
es, toL  8,  pp.  7264r-^64.] 

S.  COBPOBATIONS  ({  298*)— BOABD  OF  DlBXC- 

toes^Vauditt  OF  Action — Quobuu. 

Under  Bev.  Code,  ft  3830,  providing  that 
a  majority  of  the  directors  is  a  sufficient  num- 
ber to  form  a  board  for  the  transaction  of  cor- 

{lorate  business,  and  every  decision  of  a  major- 
ty  of  the  directors  forming  such  board  Is  TOlid 
as  a  corporate  act,  the  failure  of  railroad  stock- 
holders to  fill  all  of  the  directorates  by  electing 
five  directors,  aa  required  by  section  4274, 
would  not  prevent  the  three  directors  appoint- 
ed from  duly  representing  the  corporation  as 
against  an  objection  by  <me  not  connected 
with  it 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Gent  Dig.  IS  1292-1317,  1319;  Dec.  Dig. 
I  29i*] 

Appeal  from  District  Court,  Teton  County ; 
J.  B.  Leslie,  Judge. 

Condenmatlon  proceedings  by  the  Great 
Falls  &  Teton  County  Railway  Company 
against  E.  H.  Ganong  and  others.  From  an 
order  made  In  condemnation  proceedings  to 
condemn  certain  land  for  railroad  purposes, 
defendants  appeaL  Affirmed. 

Cooper  &  Stephenson,  of  Great  Falls,  and 

H.  H.  Field,  of  Chicago,  lU.,  for  appeUants. 
Veazey  &  Veazey,  of  Great  Falls,  and  Phil 

I.  Cote,  of  Ghoteau,  for  respondent 

HOLLOWAT,  J.  This  Is  an  appeal  by  the 
Chicago,  Milwaukee  &  Puget  Sound  Railway 
Company  and  others  from  certain  findings 
and  an  order  of  the  district  court  made  In 
a  condemnation  proceeding  Instituted  by  the 
Great  Falls  &  Teton  County  Railway  Com- 
pany against  E.  H.  Ganong  and  others,  to 
condenm  certain  lands  near  the  town  of 
Ghotean  for  railway  purposes.    The  appel- 


lants are  the  owners  of  tbe  property  songht 
to  be  coudemned,  and  by  tbSa  appeal  tlt^ 
raise  the  question  of  flie  right  of  the  Great 
Falls  Company  to  ezerdae  the  power  of 
eminent  domain.  The  record  discloses  that 
upon  the  receti>t  of  the  diarter  of  Uie  Great 
Falls  Company  aa  a  BContana  corporation,  tiie 
stockholders  selected  three  persons  directors, 
and  that  these  three  directors  qualified  and 
organized  as  a  board  and  constttnted  the  imly 
board  of  directors  of  the  company  at  the  time 
these  proceedings  were  before  the  trial  court 
Tbe  artides  of  Incorporatton  provide  flnr  a 
board  of  directors  of  fire  members,  and  sec- 
tion 4274,  Revised  Codes,  fixes  five  as  the 
minimum  number  of  directors  of  a  rail- 
road corporation.  It  Is  urged  upon  us  that, 
"where  a  minlmnm  number  of  directors  is 
fixed  by  statute  or  the  company's  regulations, 
the  provision  is  mandatory,  so  that  if  the 
total  number  falls  below  such  minimum  no 
valid  board  meeting  can  be  held  although  the 
prescribed  quorum  attend."     And  2 

Macben's  Modem  iLaw  of  Corporations,  I 
1456,  Is  cited  as  authority  for  the  rule  which 
appellants  Invok&  The  author  of  the  article 
quoted  refers  to  but  a  single  case  to  support 
his  text  Bottomley's  Case.  16  Ch.  Dlv.  681. 
The  decision  In  that  case  Is  reviewed  at 
length  by  the  Supreme' Court  of  California, 
In  Porter  v.  Lassen,  127  Cal.  261,  59  Pac. 
563,  and  reference  Is  had  to  the  peculiarly 
worded  English  statute  which  Influenced  the 
decision  In  Bottomley's  Case. 

[1]  The  California  court  reaches  the  con- 
(^ttslon~and  we  think  correctly — that  there 
is  not  anything  In  the  decision  of  the  English 
case  which  militates  against  the  general  rale 
that  a  quorum  of  a  duly  constituted  board 
may  bind  a  corporation  as  tbe  board  with  all 
Its  members  present  and  acting  in  unlaon 
might  do,  and  that  Vacancies  on  the  board 
do  not  prevent  tbe  remaining  directors — U 
they  constitute  a  quorum— from  holding  law- 
ful meetings  and  transacting  the  company's 
business. 

[2]  By  tbe  organization  of  the  Great  Falls 
Company  five  offices  were  created;  three  of 
these  were  filled  and  the  other  two  simply  re- 
mained vacant  "An  existli^  office  without 
any  incumbent  Is  vacant  whether  It  be  a  new 
one  or  an  old  one."  State  ex  reL.  Buckner  v. 
Mayor,  41  Mont  877,  109  Pac.  710;  Mechem's 
Public  Offices  &  Officers,  6  131;  Throop  on 
Public  Officers,  S  431.  "An  office  newly  creat- 
ed becomes  Ipso  facto  vacant  in  Its  crea- 
tion." State  ex  rel.  Smith  v.  Askew,  48  Atk. 
82,  2  S.  W.  349;  In  re  Board  of  Commission- 
ers, 4  Wyo.  133,  32  Pac.  850. 

[3]  Section  3836,  Revised  Codes,  provides 
for  the  oi^anlzation  of  tbe  board  of  directors 
of  every  domestic  corporation— Including  rail- 
road corporations — and  then  proceeds:  "A 
majority  of  the  directors  Is  a  sufficient  num- 
ber to  form  a  board  for  the  transaction  of 
business,  and  every  de<^on  of  a  majority  of 
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the  directors  forming  such  board,  madd 
wbea  dnly  assembled,  la  valid  as  a  corporate 
act"  If;  then,  a  majoii^  of  tbe  directors 
Is  snffldeut  to  form  a  board,  and  sacb  board 
can  perform  all  corporate  acts,  vacanciea 
cannot  affect  tbe  legality  of  Us  proceedings 
so  long  as  the  legally  constltnted  qaorum  la 
present  and  acting  eltber  onaplmoosly  or  by 
a  majority  of  snch  qaomm.  Porter  v.  Las- 
sen, abore.  Tbe  failure  of  the  stockbolders 
of  this  corporation  to  fill  all  the  offices  by 
Meeting  five  directors  does  not  Invalidate  the 
title  of  the  three  who  were  selected  or  pre- 
heat them  from  l^lly  representing  the  cor- 
poration so  long  as  they  constltnte  a  quorum. 
Wright  V.  Commonwealth,  109  Pa.  560,  1  AtL 
794;  In  re  Union  Insurance  Co.,  22  Wend. 
(N.  T.)  691;  Schmidt  v.  Mitchell,  101  Ky. 
Sn,  41  a  W.  929,  72  Am.  St  Rep.  427.  This 
attack  la  from  outside  the  corporation  and 
presents  a  different  question  from  the  <Hie 
wtili^i  would  arise  if  a  minority  stockholder 
or  the  state  was  complaining  that  the  stock- 
holders of  this  company  had  not  discharged 
fully  their  daty  and  elected  all  tbe  directors 
required  by  the  artl<de8  of  incorporatlw  and 
the  statutes  of  this  state.  In  the  present  con- 
troversy, as  between  this  corporation  and  a 
person  from  outside  the  corporation  itself, 
the  trial  court  properly  held  that  the  Great 
Falls  &  Teton  County  Railway  Company  was 
authorized  to  exercise  the  power  of  endnent 
domain.  So  far  as  the  trial  court's  findings 
and  order  are  InTolved  In  tUa  sffDtalt  tbey 
areafflrmed. 
/i  fliriiicfl 

BBANTLT*  a  J„  and  SANN10B,  concur. 


GREAT  FALLS  ft  T.  O.  RT.  GO.  T.  GAN- 

ONG  at  aL 
(Supreme  Court  of  Montana.   Oct  6,  1918.) 

1  BiaiisHT  VouAXK  d  68*)— Rianx  <Hr  Wat 
— &a.Bcnon— Pbiobitt  or  Bxoht. 
Here  mental  selection  of  a  particular  tract 
of  cronnd,  wanted  for  railroad  purposes,  by 
the  ofiicera  of  a  railroad  company.  Is  not  of  It- 
self soffident  to  give  such  company  a  prefer- 
ence right  to  acqmre  tbe  ground  by  condemna- 
tion, as  against  the  rights  of  another  company. 

(Ed.  Note. — For  other  casea,  see  EmiDent 
DoDiain.  Cent  Dig.  H  161-164;  Dec  Dig.  S 
63.»] 

2.  EmraHT  DoMAin  (%  58*)— Riobi  or  Wat 
— SBacnoM— WinxH. 
Bev.  Codes,  E  427S,  subd.  4,  provides  that 
a  railroad  corporation  shall  have  power  to  lay 
oDt  ita  road,  not  exceeding  in  width  100  feet 
OB  each  lide  of  its  center  une,  unless  a  greater 
iridth  is  required  for  excavation  or  emba'nk- 
■ent  and  to  construct  tbe  same  with  a  ringle 
ot  doable  track  and  such  appendagea  as  may 
be  necessary.  Seld,  that  the  presmbed  width 
ia  aot  a  grant  hut  a  limitation,  and,  ia  the  ab- 
•ence  of  neceasity  for  additional  grounds  for 
excavation  or  embankment  the  200-foot  strip 
merely  marks  the  utmost  limits  of  the  railroad 
ri^t  of  way,  and  does  not  Impose  upon  the 
rompa^  the  doty  to  take  the  ful  amount  per- 


mitted and,  in  the  absence  ot  any  necessity, 
does  not  permit  it  to  do  so  afl^lnat  the  will  of 
the  owner  or  tbe  necessities  of  a  competing 
railroad. 

[Ed  Note. — For  other  cases,  see  Bminent 
Domain.  Cent  Dig.  H  147-160;  Dec  Dig.  | 
68.*] 

8.  Bumnr  Dohain  (I  63*)— Riget  of  Wat 
— Dmpot  GBOVzf  db— Aiobitt  or  Right. 
A  railroad  company,  projecting  a  branch 
line,  in  passing  through  an  unlDcorporated  town 
obtained  a  franchise  from  the  sopervisora  to 
use  all  of  G.  street,  which  was  80  feet  wide,  on 
the  conditions  imposed.  The  railroad  com- 
pany thereupon  aet  a  row  of  stakes  along  the 
center  of  G.  street  bnt  the  only  evidence  of 
use  of  property  east  of  soch  street  was  that 
the  raiboad  company's  execotive  officer  had 
selected  Isnd,  incrnding  a  strip  In  dispute,  on 
the  east  ride  of  the  street  for  station  grounds, 
and  testified  that  the  railroad  company  expect- 
ed to  locate  elevators  and  indnsUies  of  that 
character  on  snch  ground.  Prior  to  any  fur- 
ther act  of  selection,  plaintiff,  a  rival  railroad, 
inatitnted  procee^ngs  to  condemn  a  right  of 
way  over  the  dlaputed  strip.  Held,  that  de- 
fendant, its  acta,  had  not  appropriated  the 
disputed  strip  to  any  public  use  so  as  to  give  it 
priori^  over  plaintiff's  rii^t  to  condemn  the 
aame. 

[Bd.  Noteu— For  other  cases,  see  Eminent 
Domain.  Cent  Dig.  U  181-164;  Dec:  Dig.  1 
63.*] 

Ai^)eal  from  Dlatrlct  Oonrt;  Teton  County ; 
J.  B.  Leslie,  Jndca 

Actitm  by  the  Great  Falls  ft  Tetxm  Ooonty 
Railway  Company  against  E.  H.  Oanong  and 
others.  From  an  advwse  order  In  condenma- 
tion  proceedings,  jdalntlff  appeala  Reversed' 
and  remanded. 

Veazey  ft  Veaxe^,  of  Great  Falls,  and  PhU 
L  Cole,  of  Cboteao,  fbr  appellant  H.  BL 
Field,  of  Chicago,'  HL,  and  Cooper  ft  Stqdien- 
flon,  ct  Great  Falls,  tor  reapoibdentB. 


HOUiOWAT,  J.  Hiis  la  an  appeal  from 
certain  findings  and  an  order  made  in  a  pro- 
oeedli^  in  eminoit  domain,  Instituted  by  tlie 
Great  Falls  ft  Teton  Count?  Railvray  Com- 
pany against  B.  H.  Ganong  and  others,  to 
condemn  certain  lands  for  railway  porpoaes. 
The  &ctB  disclosed  by  tbe  record  are:  That 
in  1910  tbe  Chicago,  Milwaukee  ft  Paget 
Sound  Railway  Company,  which  had  by  con- 
struction and  purchase  secured  a  main  line 
of  road  from  Mobrldge,  S.  D.,  to  Seattie  and 
Tacoma,  in  Washington,  duly  authorized  the 
construction  of  a  branch  line  from  Its  main 
line  at  Saugus,  Custer  county,  through  the 
cities  of  LewlBtown  and^  Great  Falls,  the 
town  of  Choteau,  and  on  to  the  Canadian 
boundary.  In  August  1912,  the  engineers  of 
that  company,  acting  under  Charles  A  Good- 
now,  assistant  to  the  president  made  a  sur- 
vey of  the  line  and  particularly  that  portion 
which  passes  through  the  town  of  Choteau ; 
staked  out  the  center  line  through  the  center 
of  Grove  street  In  the  town  of  Choteau ;  made 
a  map  of  the  proposed  route,  which  was  sub- 
mitted to  Mr.  Goodnow  and  by  him  approved 
on  August  29,  1912,  at  which  time  he  also 
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selected  a  atrip  of  gronnd  400  feet  wide  and 
2^  feet  long,  iTlns  Immediate  east  of  and 
adjoining  Grove  stroet,  tor  depot  grounds, 
yards,  and  other  railway  purposes.  There- 
after options  were  taken  for  aome  of  the 
lands  wanted,  and  on  September  6th  the  coun- 
ty oommlsslonen  of  Teton  county  granted  to 
the  Fnget  Sound  Company  a  perpetual  fran- 
cbXse  for  the  use  of  Grove  street  for  railway 
purposes  (Qiotwu  being  unincorporated)  upon 
certain  conditions  mentioned  In  the  resolu- 
tion evidencing  the  grant,  one  of  which  Con- 
di tlona  was  that  the  company  should  by 
writing,  filed  with  the  county  clerk  within 
SO  days,  Indicate  Its  acc^tance  of  the  grant 
upon  the  terms  Imposed.  On  September  12, 
1912,  the  Great  Falls  &  Teton  County  Rail- 
way Company  rec^ved  Its  diarter  aa  a  Mon- 
tana corporation,  and  on  the  same  day,  at  a 
meeting  attended  by  all  the  stockholders,  the 
three  persons  named  as  Incorporators  were 
dected  directors  of  the  company,  and,  the 
directors  having  qualified,  a  meeting  was 
held  at  which  a  line  theretofore  surveyed  by 
ens^neera  emj^yed  by  the  pnunoters  and 
incorporators  was  adopted  as  the  line  of 
definite  location  of  the  road  to  be  construct- 
ed, and  authority  was  given  to  Institute  pro- 
ceedings In  eminent  domain  to  obtain  lands 
tos  right  of  way»  ^pot  grounds,  and  other 
railway  purposes.  On  the  same  day  ttils 
proceeding  was  Instituted  by  the  filing  of  the 
oon^lalnt  and  the  issuance  of  summona.  In 
so  far  as  Involved  here^  the  line  of  definite 
location  <jt  the  Great  Falls  Company  runs 
parallel  with  the  east  boundary  line  ot  Grove 
street  in  the  town  of  Chotean,  and  the  lands 
sought  to  be  acquired  In  thla  proceeding  con- 
stitute a  jAot  of  ground,  in  gmsral  terms, 
800  feet  wide  and  about  2,000  feet  long,  lying 
Immediate  east  of  and  adjoining  Grove 
street  and  included  within  the  plot  of  ground 
selected  by  Mr.  Goodnow  for  station  grounds, 
yards,  etc.  The  Puget  Sound  Company  ap- 
peared by  answer  and  set  forth  that  it  had 
acquired  the  interests  In  the  lands  sought  to 
be  condemned  theretofore  owned  by  certain 
of  the  defendants  named;  and  further  al- 
leged that  it  had  taken  the  steps  set  forth 
above  looking  to  the  location  and  construction 
of  its  branch  road  from  Sangus  to  the 
Canadian  line.  The  trial  court  found,  among 
other  things,  that  all  the  lands  sought  to  be 
condemned  are  necessary  for  the  use  of  the 
Great  Falls  Company,  but  that  a  strip  there- 
of 60  feet  wide,  lying  immediately  east  of 
and  adjoining  Grove  street  (hereinafter  call- 
ed the  disputed  strip),  had  theretofore  been 
appropriated  by  the  Puget  Sound  Company 
for  a  public  use  of  equal  necessity.  The  op- 
der  made  by  the  court  for  commiaslonera  to 
assess  the  damages  IndndeB  all  the  land  de- 
sired by  the  Great  Falls  Company  except  the 
disputed  atrip  mentioned,  and  as  to  that  strip 
the  court  dismissed  the  complaint  and  re- 
fused to  include  it  in  the  order.  The  Great 
Falls  Company  appealed  from  the  order  and 
from  the  flndinga  in  ao  fax  as  Uiay  deter- 


mine that  the  disputed  strip  had  been  appro- 
priated by  the  Puget  Sound  Company,  and 
submits  fMr  our  contfderatlon  tin  contention 
that  the  avldsnce  is  Insnfildent  to  suiq^ort 
the  findings  or  conclusion,  so  far  as  this  dis- 
puted strip  is  concerned. 

Upon  this  appeal  we  are  not  omcemed 
wlUi  any  questhm  which  might  arise  between 
a  railroad  company  and  the  private  owner 
of  land  sought  for  railroad  purpoaea.  Dor 
concern  Is  only  with  the  question  of  the 
priority  of  right  to  acquire  property  for  rail- 
road purposes  aa  between  competing  railroad 
companies  Qiemsdves.  In  authorizUig  the 
Great  Falls  Company  to  ccmdenm  the  land 
described  in  the  order,  tbe  court  impliedly 
found  that  the  Puget  Sound  Company  had 
not  appropriated  any  ground  for  station  pur- 
poses, yards,  or  terminal  fftdlitleSi  and  of 
this  conclusian  complaint  cannot  well  be 
made.  So  far  as  Cbe  land  -sought  for  these 
distinct  purposes  is  concerned,  nothing  -was 
done  except  that  Mr.  Goodnow  selected  it 

[1]  Whatever  rule  may  be  adopted  tor 
determining  the  priority  as  betwem  rival 
roads  seeking  the  same  property  for  railroad 
purposes  when  neither  company  has  attached 
itself  to  the  propoty  by  contract  or  con- 
demnation proceedings,  we  think  that  no  an- 
tliority  ha»  ever  gone  to  the  extent  ot  hold- 
ing that  the  mere  mental  process  of  selecting 
a  particular  tract  of  ground  wanted  for  rail- 
road purposes  in  snlBdent  to  give  that  com- 
pany, whose  auttiorixed  represmtatlve  m^ 
conceal  his  selection  in  his  own  mind,  a 
preference  right  to  acquire  the'  ground.  But 
the  trial  court  did  find  that,  as  to  the  dis- 
puted strip,  an  appropriation  thereof  had 
been  made  by  the  Puget  Sound  Company  "in 
order  to  lay  out  its  road,  and  the  laying  out 
of  its  road  la  the  pubUe  purpose  to  wUch 
said  iw<wOTty  had  already  been  appropri- 
ated." 

[2]  It  will  be  observed  that  in  this  the 
trial  court  has  followed  the  language  of  sulv 
division  4  of  section  4275,  Revised  Codes. 
TbAt  section  la  mtltled:  "Powers  of  a  Rail- 
road GorporaUon."  The  introductory  clause 
is:  "Every  railroad  corswratlon  has  power." 
Then  follow  eleven  subdivisions  ennmeratlns 
those  powers.  Subdlvtsion  4  reads  as  fol- 
lows: "lo  lay  out  its  road,  not  eneeding  in 
width  one  hundred  foot  on  eatA  side  of  its 
center  lln^  unless  a  greater,  width  be  re- 
quired for  the  purpose  of  excavation  or  em- 
bankment, and  to  constmct  and  maintain  the 
same,  with  a  single  or  donble  track,  and 
with  such  app^dages  and  adjuncts  as  may 
be  necessary  for  tihe  convenient  use  of  the 
same." 

In  view  of  the  language  employed  by  the 
court  abov^  and  the  facto  that  Grove  street 
is  80  feet  wld^  that  the  center  Une  of  the 
Puget  Sound  Company  Is  in  the  center  of 
that  street,  and  ^t  this  etrtp  60  feet  wide 
l9  necessary  to  give  the  Pu^  Sound  Com- 
pany 100  teeA  aa  the  east  side  of  ito  center 
linsi  it  seems  reasonably  clear  that  it  was 
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the  theory  of  the  trial  conrt  that  by  mak- 
ing a  surrey  of  its  center  line,  staklnc  and 
mapping  tbe  same,  and  caoslns  the  survey 
to  be  approved,  all  prior  to  the  commence- 
ment of  this  condemnation  proceeding,  the 
Puget  Sound  Company  thereby  acquired  a 
preference  right,  as  against  Its  rival,  to 
secure  land  over  which  to  lay  out  Its  road, 
by  Tirtne  of  subdivision  4  of  section  427S 
above,  and  that  the  acts  which  gave  rise  to 
such  preference  right  eftected  an  appropria- 
tion, to  a  public  use,  of  a  strip  of  ground 
200  feet  wide— 100  feet  on  each  side  of  the 
center  line. 

For  the  parposes  of  this  appeal  we  may 
assume,  without  deciding,  that  in  every  con- 
test between  rival  railroads,  each  seeking  the 
mme  land  for  railroad  purposes  but  neither 
having  acqnlred  an  interest  in  It,  the  ques- 
tion of  priority  of  right  is  to  be  determined 
by  the  egnitles  of  the  particular  case,  and 
that  in  the  Instant  case  thei  acts  enumerat- 
ed above  are  sufficient,  In  effect,  to  give  the 
Paget  Sound  Company  a  pr^erence  right. 
We  then  approach  the  important  question 
presented  by  this  appeal,  viz.:  What  is  the 
extent  of  the  right  acquired  under  subdivi- 
sion 4  of  action  4275  above,  by  the  com- 
pany which  has  the  snperlor  equities?  While 
fliat  snbdivisiou  contains  a  grant  of  power 
to  lay  out  a  roadway  or  right  of  way  and 
to  construct  and  maintain  a  single  or  double 
track  thereon,  it  does  not  assume  to  grant 
BDCb  right  of  way  or  roadway.  The  language 
"not  exceeding  In  width  one  hundred  feet 
OD  each  side  of  its  center  line"  is  not  a  grant 
bnt  a  limitation.  In  the  absmce  of  any 
necessltar  for  additional  grounds  for  excava- 
tion or  embankment,  the  str^  200  feet  wide 
simply  marks  the  utmost  limits  of  the  extent 
of  land  which  a  railroad  company  may  take 
in  Invltom  fOr  roadway  or  right  of  way  pur- 
poses. But  no  obligation  is  imposed  upon 
any  company  to  take  the  full  amount  per- 
muted, and  In  the  absence  of  any  necessity 
it  cannot  do  00,  tfther  as  against  the  will 
of  the  owner  or  the  necessities  of  a  compet- 
ing road.  The  strip  200  feet  wide  is  the  ut- 
most that  it  can  take,  but  it  may  be  content 
with  any  qnantlty  less  which  is  justified 

Its  reasonable  necessities.  The  line  of 
stakes  through  the  center  of  Grove  street — 
tlie  ouly  outward,  visible  evidence  of  the 
center  line  of  the  Puget  Sound  Company's 
rlgbt  of  way — gave  no  Indication  of  the 
extent  of  the  land  which  that  company  de- 
sired or  needed.  Bnt  if  we  adopt  the  theory 
of  those  courts  which  indulge  the  presump- 
tion in  such  a  case  that  the  full  amount  al- 
lowed by  law  was  Intended  to  be  claimed, 

are  stUl  unable  to  agree  with  the  conclu- 
sion of  the  trial  court  So  far  as  the  extent 
of  the  tight  of  way  is  concerned,  subdivision 
^  above,  at  most  extends  to  a  railroad  com- 
pany the  privll^e  of  taking  a  strip  200  feet 
wide,  if  necessary.  The  privilege  may  be 
lecepted  or  it  may  be  waived;  and  It  is 
tlved  Ir  taking  a  lew  amount   Joplln  ft 


W.  Ky.  Co.  V.  Kansas  City,  Ft  Scott  ft  M. 
R.  Co,  135  Mo.  649,  37  S.  W.  640.  If  the 
Puget  Sonnd  Company's  preference  right  to 
acquire  this  disputed  strip  cannot  t>e  Jus- 
tified undw  snbdivislon  4  above,  it  cannot  be 
justified  at  alL  It  was  not  in  possession  of 
that  company;  its  exterior  boundaries  were 
not  staked  or  even  surveyed,  so  far  as  thls- 
record  discloses.  The  right  attaches.  If  at 
all,  by  virtue  of  surveying,  staking,  mapping, 
and  adopting  the  line  through  the  center 
of  Grove  street;  and  the  trial  court  must 
have  found  that  it  was  by  virtue  of  these 
acts  that  the  Puget  Sound  Company  had 
availed  itself  of  the  privileges  and  powers 
granted  by  subdivision  4  above.  No  other  * 
reasonable  construction  can  be  given  the 
trial  court's  findings-  That  subdivision  4 
deals  exclusively  with  land  sought  for  rlgBt 
of  way  purposes,  as  distinguished  from  land 
needed  for  yards,  depot  grounds,  terminal, 
and  other  railroad  facilities,  is  apparent. 
That  it  was  not  the  Intention  of  the  Legis- 
lature to  limit  a  railroad  company  to  a  strip 
200  feet  wide  for  all  railroad  purposes  Is 
d^rly  Indicated  by  the  language  employed. 
Subdivisions  8  and  7  of  the  same  section 
provide  for  acquiring  lands  for  otiier  railroad 
purpose 

[8]  Our  inquiry,  then,  must  be  limited  ta 
the  extent  of  the  preference  right  which  the 
Puget  Sound  Company  acquired  to  secure 
land  under  subdivision  4  above  for  a  right 
of  way.  In  the  first  place,  that  company  was 
not  claiming  a  strip  of  ground  100  feet  on 
each  side  of  its  center  line.  Beyond  the 
west  line  of  Grove  street  It  was  not  claim- 
ing anything  at  all  except  one-half  of  blocks 
4  and  11,  and  that  was  claimed  only  for  the 
parpose  of  locating  a  passenger  station.  It 
secures  a  franchise  for  the  use  of  all  of 
Grove  street  if  it  chose  to  accept  the  condi- 
tions imposed  by  the  county  commissioners. 
But,  furthermore,  as  If  to  set  at  rest  the 
question  as  to  the  purpose  for  which  all  of 
the  land  lying  east  of  Grove  street,  including 
this  disputed  strip,  was  wanted,  Mr.  Good- 
now,  who  made  the  selections  and  who  was 
the  only  person  who  assumed  to  represent  or 
to  speak  for  the  Puget  Sound  Company,  tes- 
tified that  on  August  29,  1912,  when  the  map 
of  the  survey  was  brought  to  him,  he  then 
selected  the  station  grounds  desired  by  his 
company — a  plot  of  ground  400  feet  wide 
and  2,600  feet  long,  lying  immediately  east  of 
and  adjoining  Grove  street  and  Including  the 
strip,  60  feet  wide,  now  In  dispute.  Con- 
Unutog,  the  vritness  said:  "On  the  west  side 
of  Grove  street  I  selected  half  of  block  11 
and  a  portion  of  the  lots  immediately  north 
of  that  in  block  4;  that  is  to  say,  the  east 
half  of  block  4.  •  •  •  That  selection  was 
made  for  the  purpose  of  locating  the  passen- 
ger station,  *  •  «  The  ground  to  the 
east  of  Grove  street  was  selected  for  the  or- 
dinary purposes  of  station  grounds.  I  se- 
lected 400  feet  in  width,  because  it  would  be 
necessary  to  straighten  out  Sinizig  cre6k  and 
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because  I  thought  It  would  take  some  room 
from  the  station  grounds  In  order  to  do  that, 
probably  60  or  75  feet  We  expect,  of  course, 
to  locate  elevators  and  Industries  of  that 
character  on  this  ground.  •  •  •  Th6 
west  side  of  Grove  street  simply  accommo- 
dates the  passenger  boslttese.  *  *  *  We 
would  propose  to  hold  the  land  on  the  east 
dde  of  OroTe  street  entirely  for  Industrial 
and  passing  tracks,  etc."  To  our  minds  this 
seems  conclusive  that  the  Puget  Sound  Com- 
pany was  not  (timing  any  ground  east  or 
west  of  Grove  street  for  rifl^t  of  way  pur- 
poses, but  was  content  to  use  the  street,  80 
,feet  la  widUi,  for  right  of  way.  Counsel  tbx 
that  company  drafted  the  ftancMse  granting 
the  use  of  that  street,  and  the  intention  of 
talB  cDDpany  Is  Indicated,  In  a  measure  at 
least,  by  article  1,  which  reads  as  ftdlows: 
"Artlde  1.  That  then  be,  and  there  Is  here- 
by granted,  unto  the  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Company,  •  •  • 
the  perpetual  r^t  to  use  ttiat  certain  street 
known  as  Grove  street  in  the  town  of  Cbo- 
teau,  and  the  additions  thereto,  for  tb»  pnv- 
pose  of  la^ng  down  and  maintaining  then- 
on  a  railway  trad^  or  tracks,  together  with 
13m  necessary  switches,  turn-outs  and  aide 
tracks,  and  to  operate  a  line  ot  cars  over 
and  along  the  same  for  the  purpose  of  con- 
veying passengers,  freli^^  ezprees  and  mail 
matter,  and  carrying  on  sndi  other  boalnesB 
as  is  ordinarily  carried  on  by  a  railway  ccAn- 
pany."  It  cannot  be  daimed  ttiat  any  part 
of  the  atrip  400  feet  wide  east  of  Grove  rtreet 
was  wanted  for  right  of  way.  The  entire 
strip  was  selected  for  other  purposes,  and 
purposes  recognized  by  the  statute  as  alto- 
gether distinct  from  the  right  of  way. 

Under  the  most  favorable  view  which  can 
be  adopted,  the  evidence  fiiUs  to  sustain  the 
finding  that  the  strip  of  ground  60  feet  wide 
lying  immediately  east  of  and  adjoining 
Grove  street  was  appropriated  for  any  pub- 
lic use  at  the  time  this  proceeding  In  con- 
demnation was  Instituted.  There  Is  not  any 
evidence  that  the  board  of  directors  of  the 
Puget  Sound  Company  ever  authorized  Mr. 
Ooodnow  to  adopt  a  line  of  definite  location 
of  its  road,  even  assuming  that  so  impor- 
tant a  corporate  act  can  be  delegated.  Nei- 
ther is  there  any  evidence  of  authority  con- 
ferred upon  the  president  of  that  company 
by  the  statutes  of  its  parent  state  or  the  by* 
laws  of  the  corporation.  There  is  little,  if 
anything,  more  than  a  bare  scintilla  of  evi- 
dence that  Mr.  Goodnow  acted  by  virtue  of  a 
common  custom.  There  is  not  any  evidence 
that  the  franchise  granted  by  the  county 
commissioners  for  the  use  of  Grove  street 
was  ever  accepted. 

The  order  of  the  trial  court  Is  reversed, 
and  the  proceeding  is  remanded,  with  direc- 
tions to  eliminate  the  finding  that  the  dis- 
puted strip  was  appropriated  for  a  public  use 
by  the  Puget  Sound  Company,  and  to  modify 


the  order  for  commissioners  so  as  to  In- 
clude such  strip. 
Reversed  and  remanded. 

BRANTLT,  Q  J.,  and  SANNER,  J.,  concur. 


McFARlZ&ND  v.  WBLCH. 
(Supreme  Court  of  Montana.    Nov.  1,  1913.) 

1.  OOHTRAOTS  (f  387*)— AonOM  FOB  BbKACH— 

Plbadietg— PaBVEnnon  bt  Wbonofui.  Act 

OF  Othkb  Pabtt. 

Allegations  of  the  completion  of  a  con- 
tract, so  far  aa  its  terms  were  to  be  perform- 
ed by  plaintiff  to  the  date  of  the  action,  and 
that  they  would  have  been  entirely  perform- 
ed bad  he  not  been  prevented  b;_  act  of  defend- 
ant, were  defectlTe  in  not  alleging  the  wrong- 
ful  act  of  defendant;  it  b^g  requisite  that 
plalntUt  seeking  to  justify  his  failure  to  com- 
plete Oie  contract,  set  forOi  the  facts  and  cir- 
cumstancea  constitnting  such  excuse. 

[Bd.  Mote.— For  other  cases,  see  Contracts, 
Geut  Dig.  IS  1682-1690;  Dec  Dig.  |  887.*] 

2.  COHTBAOTS  (I  814*)  —  BxOnSKB  FOB  NOll- 
FBBFOBlCAHOn— RBOOVSBT  OF  DAlCAOn. 

Where  the  performance  of  a  oontrut  is 
prevented  by  the  wrongful  Interference  of  the 
other  party,  plaintiff  may  treat  such  wrongful 
act  as  a  breach  of  the  contract,  and  Immediate- 
ly sue  for  damages  from  loss  of  the  benefits 
whicA  would  reasonably  have  followed  a  eom- 
idete  performance  on  Ids  part 

1^  Note.— Fot  other  easea.  see  Contracts, 
Gent  Dig.  {  1446;  Dec.  DigTl  814.*] 

8.  Damaubb  (1 124*>— Bbbach  of  CoHTBAcrr— 
Pbbvbntion  of  FVbfobuancb— Statute. 
Under  the  express  provision  of  Rev.  Codes, 
I  6048,  the  measure  of  recovery  upon  d^end- 
ant's  wrongful  act  preventans  a  complete  per- 
formance of  a  contract  Is  the  difference  be- 
tween the  contract  price  and  the  coat  to  plain- 
tiff of  doing  the  work;  hot  if  plaintiff  could 
not  reasonably  expect  any  profit  from  its  com- 
pletion, he  waa  not  damaged. 

[E!d.  Note.— For  other  caaes,  see  Damages, 
Cent  Dig.  f|  326-838;  Dec  Dig.  i  124.*] 

4.  DAHAUS  a  168^PlXADXHfl— AHOnBT  OF 

Damaobb. 

Plaintiff,  to  an  action  to  recover  damages 
upon  defendant's  wrontrfol  act  preventing  the 
eompletioa  of  a  contract,  mnst  show  that  he 
was  injured  thereby  and  the  amount  or  extent 
of  such  injnty. 

[Ed.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  H  464^409;  Dec.  Dig.  1 108.*] 

e.  WOKK  AWD  IiABOB  (I  14*)^PE0IAL  Ooif- 
TBACT— PBEVENTION    OF  PeBFOBUANGB— RS- 

covEBT  UPON  Quantum  Mxbuit. 

Upon  a  wrongfol  act  of  defendant  prevent- 
ing the  completion  of  a  contract,  plaintiff  conid 
treat  the  contract  as  at  an  end,  and  sue  upon  a 
gnantcm  meroit  for  the  work  already  done. 

[Bd.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  M  29-33;  Dec  Dig.  |  14;* 
Contracts,  Gent  Dig.  IS  1476,  14^,  1500. 
1554.] 

6.  CoNTBAOTs  a  814*)  —  Pabtlal  Pebfobm- 

ANCB— RBOOVBBT  UPON  CONTEAOT. 

Where  plaintiff  did  not  allege  that  the  term 
of  his  contract  had  expired  when  his  aetioa 
for  damages  was  begxm,  and  his  testimony 
showed  that,  according  to  his  own  theory,  the 
contract  had  not  expired,  and  that  the  time  for 
performing  a  eubstantiel  part  of  it  had  not  ar- 
rived, he  conld  not  stand  by  in  readlneaa  to 
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perform  until  tbe  term  oi  tiie  contract  bad  ex- 
pired, and  then  me  upon  tiie  contract 

[Ed.  Note.— For  other  cam,  flee  Cootracts, 
Gent  Die.  I  1446;  Doc  Die  1  314.*] 

7.  ComucTB  (}  322*)— Sktkrable  Gontbaot. 

Where  a  contract  la  leverable,  a  party 
uekinc  relief  for  the  prevention  of  'ita  com* 
pletc  performance  mtut  diacioae  the  proportion 
of  the  work  peiformed. 

pOd.  Note.— For  otiier  eaaea,  aee  Contracta, 
Cent  Die  I  1768;  Dec.  Di«.  |  522.*] 

&  OoicTBAOTS  (I  822*)  —  Paxtui.  PEsroui- 
ANOB— Aonon  n»  Dahagxs. 

Under  Rev.  Codes,  {  4926,  providing  that 
partial  performance  of  an  Indivisible  obliga- 
tioQ  exbOKiiishee  a  corresponding  proportion 
thereof,  if  the  benefit  la  volnntaillr  retained, 
^aiotiff,  seeking  relief  after  defendant's  wrong- 
nil  prevention  of  performance^  must  show  the 
extent  of  performance  and  defoidan^fl  volun- 
tary retention  of  the  benefits. 

[Ed  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |  1768;  Dea  Dig.  &  322.*] 

U.  CoKTBACTs  (S  S03*)— Action  fob  Bbeach— 

iHSTBCCnORB— AHOONT  OF  BJECOVEBT. 
Where  It  was  impoiuUle  to  determine  from 
the  amended  twmplaint  the  theory  of  plaintiff's 
case  or  the  amonat  to  which  he  wsa  entitled, 
if  entitled  to  recover  at  all  upon  partial  per- 
formance ct  a  contract,  the  trial  coart'a  fail- 
ure to  instroct  as  to  the  measore  of  recovery 
wii  justified. 

[Ed.  Note.— For  otiier  ctfles,  see  GoDtracta, 
Ceot  Dig.  itOS,  1829-1844;  Dee.  Dig.  |  868.*] 

Appeal  from  District  Court,  Mlasotila  Coun- 
ty; F.  O.  Webster,  Judge. 

Action  b7  Ambrose  McFarland  against  J. 
J.  WeldL  Jndgment  for  idalntUt,  and  de- 
fodant  appeals.  Bamsed  and  remanded. 

Hall  and  Whitlock,  of  Missoula,  for  appel- 
lant Wellington  Napton  and  Y.  S.  Kutchln. 
both  of  Mlawnile,  for  respondent 

HOLLOW  AY,  J.  In  plalatUTs  complaint 
as  originally  presented  he  alleged  that  in 
May,  1910,  he  entered  into  a  contract  with 
defendant,  by  the  terms  of  which  be  agreed 
to  perform  work  and  labor  for  defendant  in 
skidding,  haaling,  and  loading  logs  and  ties, 
tad  in  scaling  the  logs,  for  which  defendant 
agreed  to  pay  $7  per  thousand  for  the  work 
so  done  npon  the  logs,  16  cents  for  each  tie 
ao  handled,  and  f26  per  month  for  scaling, 
amoontlng  in  the  aggregate  to  f 1,320;  that 
he  commenced  work  immediately,  "and  after- 
wards, to  wit,  on  the  8th  day  of  December, 
1910,  completed  tbe  contract  so  far  as  the 
terms  and  conditions  were  to  be  performed 
br  plalntur that  ao  part  of  the  contract 
price  had  ever  been  paid  except  the  sum 
of  $120;  and  that  there  remained  due  (900, 
for  which  amount  Judgment  was  demanded. 

II]  The  answer  denies  generally  all  the  al- 
legations of  the  complaint ;  pleads  an  entire- 
ly different  contract,  an  abandonment  of  It 
tiT  plaintiff,  and  a  coonterclalm  for  $688.72 
tor  goods,  wares,  merchandise,  and  cash  fur- 
nished to  plaintiff  at  his  special  Instance  and 
request  All  of  tbe  afBrmative  allegations  In 


the  answer  and  connterdalm  wexe  put  in 
Issae  1^  x^ily.  tJpon  th»  trial  plalnUfC 
amended  hla  compUdnt  by  addli«  Ktta  the 
word  "plaintiff'  in  the  pwtion  quoted  above 
the  following:  "To  this  date^  and  would 
have  entirely  performed  the  same  had  he  not 
beui  prevented  by  act  of  this  defendant" 
The  trial  resulted  In  a  vodlct  and  judg- 
ment In  favor  of  plalntUT  tox  fBOO^  and  de- 
fendant appealed. 

The  complaint  as  amended  does  not  even 
charge  that  plaintiff  was  prevented  from 
completing  bis  ctmtiact  by  any  wrongful  act 
of  defendant  If  the  act  was  rightfnl,  lOaln- 
tlfl  cannot  complain  npon  any  theory.  If 
be  seeks  to  Jnsti^  his  failure  to  complete 
the  work  under  the  contract,  he  must  set 
forth  the  facta  and  circumstances  constitut- 
ing sndt  excuse,  to  the  end  that  the  court 
may  determine  whether  the  acts  of  which 
complfttnt  la  made  were  wnmgfnl,  and  tboce- 
fore  otmstttote  an  ucense^  or  whether  tb^ 
were  ri^tfnl,  and  justify  the  defendant 
These  mlea  are  elementary,  and  tbeir  oi- 
forcement  necessary  In  wdor  that  Issues  may 
be  framed  fbr  trial,  and  the  defendant  ap- 
KHTlsed  <t  tbe  diarge  be  la  called  apm  to 
meet 

[2-4]  ^niere  la  not  any  conceivable  theory 
npon  wbldi  the  complaint,  as  it  now  stands, 
can  be  constmed  into  the  statement  of  a 
cause  of  action.  If  it  be  assumed  that  It  was 
the  pnipose  of  the  ideadw  to  charge  a 
wrongful  int^ermce  by  d^ndant  and  that 
that  was  plaintiff's  theory  of  his  case,  then 
be  bad  at  least  two  remedies  available  to 
him: 

(1)  He  could  treat  the  defendant's  wrong- 
ful act  as  a  breach  of  the  contract,  and  sue 
at  once  for  damages  arising  from  his  hav- 
ing been  prevented  from  reaping  all  the 
benefits  and  advantages  which  would  reason- 
ably foUow  a  complete  {performance  on  his 
part,  and  the  measure  of  his  recovery  would 
be  the  difference  between  the  contract  price 
and  the  expense  to  him  of  doing  the  work. 
Section  6048,  Rev.  Codes.  But  plaintiff  did 
not  choose  this  alternative.  He  does  not 
state  what  portion  of  the  entire  contract  he 
had  performed,  what  amount  remained  to 
be  done,  what,  if  anything.  Is  due  to  him  for 
the  portion  already  performed,  or  what,  if 
any,  profits  or  advantages  to  him  were  with- 
in the  reasonable  anticipation  of  the  par- 
ties when  the  contract  was  entered  Into. 
Of  course,  if  plaintiff  could  not  reasonably 
expect  any  profit  or  advantage  from  com- 
pleting the  oiterprlse,  he  was  not  injured 
by  the  Interruption.  He  does  not  allege  any 
breach  by  defendant;  but,  If  he  did,  that 
of  Itself  would  not  warrant  recovery  for 
more  than  nominal  damages.  Jacobs  Sultan 
Co.  V.  Union  Mer.  Co.,  17  Mont  61,  42  Pac. 
109.  He  must  disclose  that  he  was  injured 
as  the  consequence  of  mch  breach  and  the 
amount  or  extent  of  such  injury.  Mergen- 


*hr«tte  casss  see  saiae  toplo  aad  seettoa  NUMBaR  la  Xtae.  Dig.  A  Am.  Dig.  K«r-Ne.  Series  *  Rw'r  Indezw 


Digitized  by 


Google 


396 


188  PAQinO 


BEPOBTER 


(OH. 


thaler  Usotype  Co.  t.  Kansas  State  Print- 
ing Co.,  69  Pac.  1066.1 

[f]  (Z)  He  could  treat  tlie  contract  as  at 
an  end,  and  sue  npon  a  qnantum  meruit  for 
the  werk  already  done  (Eeyser  v.  Rehberg, 
16  Mont  831.  41  Pac.  74);  but  he  did  not 
do  io.  His  failure  to  state  what  amount 
of  the  contract  work  he  had  performed  ren- 
ders it  impossible  to  determine  the  extent 
■to  which  he  should  recoTer. 

[6]  That  a  party  who  has  been  wrongfol- 
ly  prevented  from  completing  his  contract 
has  his  election  between  the  two  remedies 
Just  considered,  the  authorities  all  agree  (3 
Page  on  Contracts.  }  1SG9;  9  Cyc.  688);  bat 
some  go  farther,  and  add  a  third  alternative, 
viz.:  He  may  stand  by' in  readiness  to  per- 
form until  the  term  of  the  contract  has  ex- 
pired, and  then  sne  upon  the  contract  This 
third  mle  la  recognised  In  Isaacs  t.  McAn- 
drew,  1  Mont  487,  In  Lake  Shore  A  M.  S. 
By.  Co.  V.  Blcharda,  162  IlL  69,  88  N.  B.  773. 
30  L.  B.  A.  88,  and  In  some  other  authorities. 
Whatever  may  be  aaid  of  1^  plalntifl  in  this 
Instance  has  not  aongbt  to  Invoke  it  He 
does  not  allege  that  the  term  of  his  contract 
had  e^lred  when  hla  action  was  Institnted; 
on  Oie  ctmtrary,  the  llUng  mark  npon  bl> 
complaint  discloses  that  he  commenced  this 
IHToceedlng  Immediate  attet  the  alleged  In- 
terferwce.  He  never  can  Invoke  It,  for  his 
testimony  dlBdosea  that,  according  to  his  the- 
ory, his  contract  had  not  exjdred— Indeed, 
that  tbB  time  for  performing  a  aabstantlal 
part  of  It  had  not  arrived. 

[7, 1]  The  foregoing  observatlona  presup- 
pose an  entire  or  Indivisible  ctmtract,  and, 
in  so  far  aa  any  theory  of  the  plalntifl  can 
be  adduced  from  his  complaint,  It  is  that  the 
agreement  upon  which  be  relies  is  an  entire 
contract  Of  conrse,  If  ihe  contract  was  sev- 
erable, or  If  plaintiff  was  seeking  relief  un- 
der section  4920,  Revised  Codes,  he  would  be 
compelled,  In  the  one  Instance,  to  disclose 
the  proportion  of  the  work  performed,  and, 
in  the  other,  the  matters  contemplated  by 
the  section  of  the  Code  Just  mentioned. 

[I]  In  its  Instructions  the  trial  court  fail- 
ed altogether  to  advise  the  Jury  of  the  meas- 
ure of  plalntUTs  recovery  In  the  event  that 
he  prevailed.  Ordinarily  this  would  consti- 
tute reversible  error,  for  it  leaves  the  Jury 
to  determine  the  amount  of  their  verdict  by 
mere  guesswork,  and  in  this  present  Instance 
the  amount  returned  by  the  Jury  only  serves 
to  emphasize  the  fact  that  the  Jurors  were 
at  sea  without  chart  or  compass.  There  is 
not  any  evidence  to  Justify  a  verdict  for 
$500.  It  does  not  respond  to  plaintiff's  de- 
mand, nor  to  his  proof;  but  the  trial  court's 
failure  was  folly  Justified,  for  It  was  Im- 
possible to  determine  from  the  amended  com- 
plaint the  theory  of  plaintiff's  case  or  the 


1  Reported  1b  (nil  la  tlie  Pulfio  Reportar ;  report- 
ed u  a  memorandum  dcclsioa  wtthont  opinion  In  81 

Kan.  860. 


amount  to  which  he  was  entitled,  if  ^titled 
to  recover  at  alL  But  we  are  disposed  to  af- 
ford plaintiff  an  <n>portiiiilty  to  state  a  caose 
of  action,  if  he  can  do  ao  by  amendment 
otherwise. 

The  judgment  and  order  denying  defend- 
ant a  new  trial  are  reversed,  and  the  canse 
is  remanded  for  further  proceedlngsL 

Reversed  and  remanded. 

BBAimiT.  a  J.,  and  SANNBB.  J.,  con- 
cur. 


ST.  LOUIS,  I.  M.  A  S.  BY.  CO.  v.  LEWIS. 

(Supreme  Court  of  Oklahoma.   Sept  23,  1813. 
Behearhig  Denied  Nov.  IS,  1913.) 

(Syllabut  is  tk«  Court.) 

1.  New  Teiad  (|  l*)—GBouNDe— Statute. 

The  can&es  for  which  a  new  trial  shall  be 
granted  are  specified  in  section  4196,  St.  1893 
(section  5033.  Rev.  Laws  1910) ;  and  these  caus- 
es are  excluuve. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  H  1-8;  Dec.  Dig.  |  1.*] 

2.  Nbw  Tbial  (f  127*)— OaonnDS— Waivsb. 

A  cause  for  a  new  trial  la  waived  unless  It  be 
stated  in  a  motion  therefor. 

[Sd.  Note.— For  other  eases,  see  New  Trial*. 
Cent  Dig.  fl  2S&-262;  DecTDig.  |  127.*] 

8.  Nbw  Tbial  (||  77,  128*)— GBOtmne— Ex- 

CBSaiVB  DAHAOCS— SUFFICIBNCT  OF  MOTION. 
Excessive  damages,  appearing  to  have  beea 

gven  under  the  influence  of  passion  or  prejudice, 
a  cause  for  new  trial,  but  not  unless  so  great 
as  per  se  to  Indicate  such  loBuence  of  pawiion 
or  prejudice;  and  a  motion  for  a  new  trial  on 
the  ground  of  excessive  damages,  which  does  not 
charge  that  same  appears  to  have  been  given 
under  the  influence  of  passion  or  prejudice  doea 
not  comply  with  the  requirements  of  sections 
4196,  4199,  Stat  1893  (sections  6088,  6036,  Rev. 
Laws  1910),  and  is  insn£BcleBt 

[Ed.  Note.— For  other  cases,  tee  New  Trial, 
Cent^^.  if  167-161.  267^;  Dec.  Dig.  Sf 

4.  Cabbibbb  ^  286*>— PAfisKKOCB— Cold  Watt- 
ino  Room— LiABiLiTT. 

A  railway  company,  failing  to  provide  its  8 
by  12  feet,  in  floor  space,  separate  waiting  room 
for  negroes  with  the  comfort  of  proper  heat  on 
a  cold  day,  or  with  any  heat  or  means  there- 
of whatever  other  than  Die  inadequate  beat  of  a 
red  hot  stove  in  a  remote  part  of  its  agent's  of- 
fice room,  which  is  10  by  12  feet  in  floor  space 
and  separated  by  lattice  work  from  such  wait- 
ing room,  is  liable  to  a  negro  woman  for  dam- 
ages because  of  pain  and  suffering  from  cold  en- 
dured by  her  during  her  wait  therein  for  15  or 
20  minutes  before  and  more  than  an  hour  after 
Its  train,  upon  which  she  was  to  become  a  pas- 
senger, was  due  to  arrive. 

[Ed.  Note.— For  other  cases,  see  GarrieraL 
Cent  Dig.  il  U42-U48,  1160-U62;  Dee.  Di£ 
i  286.*] 

5.  CaKBIBBS  ({  347*)— InJUBT  to  Pa88SNOB»~ 

Pboxihate  Cause— Conibibutobt  Nbqli- 

OENCE. 

The  declination  of  a  negro  woman,  upon  in- 
vitation given  by  defendant  railway  company's 
station  agent  at  some  undisclosed  point  ot  time 
during  her  wait,  to  leave  its  separate  waiting 
room  tor  negroes,  which  was  not  pro[>erIy  heat- 
ed, nor  otherwise  than  by  the  stove  mentioned  in 
paragraph  4  of  this  syllabosy  and,  paasins 
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through  its  waiting  room  for  white  peraons,  to 
Fit  by  a  fire  In  his  office  on  a  cold  day,  cannot, 
S3  a  matter  of  law,  be  said  to  be  the  sole  prox- 
imate cause  of  her  pain  or  suffering  from  cold 
during  ber  wait  In  such  waiting  room  for  ne- 
groes. 

[Ed.  Note.— For  other  cases,  see  Cantors, 
Cent.  Die  Jl  18^  ISSO-im  1SS8-1897. 
1402;  Dec.  I»g.  I  347.*] 
6.  Appeal  and  Ebbob  (§  909»)— Coktbibuto- 

it  neqliaknce— qubbtion  foe  juet. 

Under  section  6,  art  23  (section  856.  WU- 
liuDs'),  Constitntion  of  Oklahoma,  the  defowe 
of  contributory  negligence  or  of  assnmptioa  of 
risk  la,  in  all  cases  whatsoever,  a  question  <^ 
fact,  and  must,  at  all  times,  be  left  to  the  jnry; 
snd  the  verdict  of  the  Jury  is  concloslTe  niton 
nich  qnestioD.. 

[Ed.  Note.— For  other  ease%  see  Appeal  and 
Error.  Cent.  Diff.  H  3912^^it21,  SmTsO^i 
Dee.  btif.  I  999.»1 

T.  Appeal  and  Esbob  (J  878*)— Pbesintation 
TOR  Bevibw— CBoes-rariTiON  in  Brbob. 
This  conrt  will  not  consider  whether,  on  the 
trial  of  a  cause,  there  was  error  in  a  rnlii^ 
against  defendant  in  error,  not  invt)lved  in  any 
error  assigned  by  plaintiff  in  error,  in  the  ab- 
■ence  of  a  cross-petitioD  in  error. 

(a)  Necessi^  of  motion  for  new  trial  by 
cross-petitioner  to  entitle  him  to  assign  such  er- 
ror is  suggested,  but  not  decided. 

[Ed.  Note.— For  otiier  eases,  see  Appeal  and 
Error.  Cent.  Die  U  SS^t-8580;  Dee.  Dig.  | 
878.*] 

Commlsslonen^  0[diiion,  Division  No.  1. 
Error  from  District  Court,  Wagoner  Cotmty ; 
Chaa.  Bragg,  Judge. 

Action  by  Elzora  Lewis  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Companr.  JQdgmoit  for  plalntlfC,  and  de- 
fendant bilnga  error.  Affirmed. 

W.  E.  Hemingwa7i  t«TldE  P.  Hlles,  Thos. 
B.  Pryor,  and  Vincent  U.  Miles,  all  of  Ft 
Smltb,  Ark.,  for  plalntlft  in  error.  O.  W.  P. 
Brown  and  B.  Bmmett  Stewart,  both  of 
Mnsbc^ee,  for  defendant  in  error. 

THACKER,  C.  Plaintlft  lii  error  will  be 
designated  as  defendant,  and  defendant  In 
error  as  plaintiff,  In  accord  with  tbeir  re- 
spective titles  In  the  trial  cotirt. 

Plaintiff,  a  healthy  negro  woman,  about 
8d  years  of  age,  and  the  mother  of  two  chil- 
dren, on  January  8,  1909,  when  It  was  very 
cold  and  "spitting  mow,"  accompanied  by 
her  bosband,  drove  from  her  home,  a  dis- 
tance of  about  fonr  or  five  miles  away  In  an 
open  buggy,  with  a  lantern  or  hot  rock  at 
ber  feet  and  well  wrapped,  to  defendant's 
station  at  Inola,  In  Rogers  county,  to  take 
its  train  to  Wagoner,  and  go  thence  to 
Maakogee,  arriving  at  the  Inola  station 
wme  15  or  20  minutes  before  the  train  was 
due.  The  negro  waiting  room  at  this  station 
vas  about  8x12  feet  in  floor  space,  and  sep- 
arated by  lattice  work  from  a  10x12  foot 
office  room,  in  which  there  was  a  large  desk, 
wttiQg  against  said  lattice  work,  and  in  a  re- 
mote part  thereof  a  stove,  red  hot  from  a  bum- 
fire  therein ;  bnt  there  was  neither  heat 
nor  a  way  provided  In  whl<^  same  conid  be 
made  In  this  negro  waiting  room,  and  ttie 


same  was  cold ;  and  a  part  of  a  panel  In  an 
outer  door  thereto  was  ont  Upon  arrival, 
plaintiff,  accompanied  by  her  husband,  prop- 
erly entered  this  room,  and,  providing  her- 
self with  a  transportation  ticket  from  said 
station  over  defendant's  line,  awaited  the  ar- 
rival of  Its  train,  which  was  an  hour  or 
more  late.  Plaintiff  was  "cool"  as  a  result 
of  riding  from  her  home  to  the  station 
through  the  wind,  but  was  not  cold  ■  when 
she  arrived,  and  her  feet  were  then  comfort- 
able; but;  while  so  waiting  In  said  room, 
she  becftme  chilled,  and  her  feet  were  "aw- 
fully cold."  The  aforesaid  "office  room" 
was  occupied  by  defendant's  station  agent, 
and  he,  at  some  undisclosed  point  of  the  time 
of  her  waiting.  Invited  plaintiff  and  her  hus- 
band to  come  into  the  same  and  sit  by  the  fire ; 
but  this  invitation,  wltbont  disclosed  reaatm 
therefor,  was  declined. 

[7]  At  the  contduslon  of  the  evidence,  the 
trial  court  sustained  a  demurrer  to  the  evi- 
dence offered  for  the  purpose  of  showing  sub- 
sequent illness  resulting  from  the  cold  suffer- 
ed by  plaintiff  while  in  the  waiting  room,  and, 
by  the  Instructions  given  the  Jnry,  limited  her 
right  of  recovery  to  pain  and  suffering  expe- 
rienced by  her  during  that  time;  bnt,  although 
plaintiff  accepted  and  at  this  time  ocnnplalDS 
of  this  action  ct  the  trial  coart  she  has  not 
filed  croBS-aBBlgnment  of  errors  here,  and  we 
are  nnable  to  consider  whether  there  was  er- 
ror In  this  ruling.  Board  of  County  Com- 
missioners r.  Lemle^,  28  OkL  806,  101  Pac 
109,  and  Van  Arsdale  v.  Olustee  School  Dlst., 
23  OkL  894,  101  Pac.  112L  In  Wheeler  t. 
Caldwefl,  68  Eftn.  179,  IS  Pea  1031,  it  la 
held:  **A  par^  complabiing  by  cnwitetitlon 
in  error  must  take  iffellmlnary  steps  giving 
him  a  right  to  saal^  error,  and  most  prb> 
sent  the  errors  to  the  trial  court  on  a  mo- 
tion for  a  new  trial." 

In  respect  to  errors  occurring  on  the  trial 
of  a  cause  (Hudwlck  v.  AUdxuon,  8  OkL 
608,  68  Pac  747;  Boyd  r.  Bryan,  11  OkL  66, 
65  Pac.  940;  D.  U.  Osborne  &  Oo.  v.  Oaae, 
11  OkL  479,  OB  Pac.  263;  Ahren-Ott  Hfg. 
Co.  T.  Condon,  28  OU.  366,  100  Paa  666; 
Brown  V.  Western  Oasket  Co.,  SO  OkL  144, 
120  Pac.  1001;  Stump  v.  Porter,  81  OU.  167, 
120  Pac.  689;  Ardmore  OU  ft  MUUng  Go.  r. 
Doggett  Grain  Co.,  82  OU.  280^  122  Pac. 
241),  it  appears  that  a  cross-petitioner  afaonld 
lay  a  predicate  for  assignment  of  errors 
by  a  timely  motion  for  a  new  trial  In 
the  trial  court ;  and  in  respect  to  errors  not 
occurring  on  the  trial,  but  apparent  upon  the 
record  proper  (Kellogg  v.  School  Dlst,  18 
OkL  286,  74  Pac.  110 ;  Dunn  v.  Claunch,  15 
Okl.  27,  78  Pac.  388 ;  Burdett  v.  Burdett,  26 
OkL  416,  109  Pac.  922,  35  L.  R.  A.  [N.  S.]  964 ; 
Manes  V.  Boss,  28  OkL  489, 114  Pac.  698;  Hea- 
ly  V.  Davis,  32  Okl.  296, 122  Pac.  157).  a  mo- 
tion for  a  new  trial  Is  apparcntiy  unnecessa- 
ry, the  well-settled  rules  of  practice  for  the 
guidance  of  plaintiff  In  error  in  respect  to  as- 
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BigiUDents  In  error  In  tblg  «oart  apparency 
bting  applicable ;  bat  we  deem  it  nnneoessary 
in  the  iffesent  case  to  go  further  than  to 
hold  that  this  court  will  not  consider  whether 
thwe  la  error  in  a  mlinK  against  defendant, 
not  InTolTed  in  any  error  assigned  by  the 
plaintiff.  In  view  of  the  fact  that  there  has 
been  neither  motion  for  new  trial  nor  cross- 
petition  In  error  by  the  defendant  For  a 
proper  practice  In  presenting  error  by  crose- 
petltlon  to  this  court,  see  Bobinson  Female 
Seminary  et  aL  t.  Campbell  et  aL,  60  Kan.  60, 
65  Fac.  276.  If  she  and  her  husband  had  ac- 
cepted the  Invitation  of  defendant's  agent  to 
sit  by  the  fire  In  its  office  room,  It  would  have 
been  necessary  for  them  to  have  entered  the 
white  waiting  room,  and  go  thence  into  the 
office;  and  also  to  have  made  their  exit 
through  that  room.  The  Jury  returned  a 
Terdlct  for  plaintiff  for  ^,000;  but,  on  a  mo> 
Hon  for  a  new  trial  assigning  "excessiTe 
damages"  as  a  ground  therefor,  the  trial 
court  "tendered  plaintiff  the  altematlTe 
proposition  of  accepting  a  reduction  of  said 
verdict  in  the  sum  of  (1,000,  or  submitting 
to  a  new  trial  on  the  Issues,  whereupon,  on 
the  18th  day  of  October,  1910,  the  plaintiff 
filed  her  written  acceptance  of  the  verdict 
tendered  by  the  court  in  the  sum  of  $1,000 ;" 
and  the  court  thereupon  ordered  a  remitti- 
tur of  $1,000,  and  overruled  the  motion  for  a 
new  trial,  to  which  defendant  excepted. 

[4]  Section  26,  art  0  (section  244,  WU- 
Ilams*),  Constitution  of  Oklahoma,  reads: 
"It  shall  be  the  duty  of  each  and  every 
railway  company,  subject  to  the  provisions 
herein,  to  provide  and  maintain  adequate, 
comfortable,  and  clean  depots,  and  depot 
buildings,  at  its  several  stations,  for  the  ac- 
commodation of  passengers,  and  said  depot 
buildings  shall  be  kept  well  lighted  and 
warmed  for  the  comfort  and  accommodation 
of  the  traveling  public.   ♦   •  ♦" 

In  the  Session  Laws  of  1907-1B08,  p.  202 
(sections  861,  864  and  9B6,  R  L.  Ann.),  it  la 
provided: 

"Every  railroad  company,  •  •  •  shall 
inovlde  for  and  maintain  separate  waiting 
rooms  at  all  their  passenger  depots  for  the 
accommodation  of  the  white  and  n^^  rac- 
es, which  separate  mlting  rooms  shall  be 
eqinal  in  all  iwlnts  of  comfort  and  conven- 
ience. ■*  *  *  It  shall  be  unlawful  for 
any  person  to  use,  occiw  or  remain  In  any 
waiting  room,  *  *  *  In  any  passenger 
d^t  in  tUs  state,  set  apart  to  a  race  to 
which  he  does  not  htioDg** 

"Sec  864.  Aiqr  railway  company,  •  •  • 
which  shall  fall  to  inrovide  «  •  •  and 
maintain  separate  waiting  room  aa  provided 
herein,  ahaU  be  liable  for  eadi  and  every 
failure  to  a  penalty  of  not  leas  tiian  f  100.00 
nor  more  than  $1000.00,  to  he  recovered  by 
anU  in  the  name  of  the  state.  In  any  court  of 
competent  Jurisdiction.   *   •  • 

"Sec  865.  If  any  passenger  upon  a  rail- 
way train,  *  *  *  or  shall  remain  In  any 


waiting  room  not  set  apart  for  the  race  to 
which  he  belongs,  he  ahaU  be  guilty  of  a  mis- 
demeanor, and  ufoti  conviction  shall  be  lined 
not  less  than  five  nor  more  than  twenty- 
five  dollars.  •  •  *  Should  any  passenger 
*  *  *  or  any  other  person  not  a  paasen- 
ger,  for  the  purpose  of  occupying  or  waiting 
In  such  sitting  or  waiting  room  not  assigned 
to  his  or  her  race,  enter  said  room,  said 
agent  shall  have  the  power  and  It  Is  made  fala 
duty  to  eject  such  person  from  such  room, 
and  for  such  neither  they  nor  the  railroad 
company  which  they  represent,  shall  be  liable 
for  damages.  In  any  of  the  courts  of  this 
state." 

See,  also,  St  Louis,  I.  M.  &  S.  By.  Go.  v. 
State,  28  OkL  372,  111  Pac  396,  114  Pac 
1096;  St  Louis  &  S.  F.  Ry.  Co.  v.  Sutton,  29 
Okl.  663, 119  Pac  423 ;  on  rehearing,  29  Okl. 
563,  110  Pac  427;  Midland  Valley  By.  Co. 
V.  State  et  al.,  29  OkL  777,  119  Pac  413; 
St  L.,  I.  M.  A  S.  By.  Co.  v.  States  31  Okl. 
509,  122  Pac  217. 

It  requires  nether  argument  nor  further 
citation  of  authorities  to  show  that  defendant 
was  guilty  of  a  breach  of  duty,  imposed  by 
the  Constitution  and  statutory  provisions  we 
have  quoted,  proximately  resulting  in  pain 
and  suffering  to  plaintiff,  and  amounting  to 
actionable  negligence,  for  which  she  was  en- 
titled to  recover  damages,  unless  she  was 
guilty  of  contributory  n^Ugmce  in  declining 
timely  invitation  to  sit  by  fire  In  the  agent's 
office  or  such  declination  was  the  sole  prox- 
imate cause  of  her  pain  and  suffering. 

[I,  (]  As  repeatedly  held  by  this  court,  in 
deference  to  section  6,  art  23  (section  355, 
Williams'),  Constitution  of  Oklahoma  (C,  B. 
I.  A  P.  By.  Ca  V.  Duran,  134  Pac  876,  not 
yet  officially  reported ;  St  Louis  A  S.  F.  By. 
Co.  V.  Long,  137  Pac  — ,i  not  yet  offldally 
reported;  St  Louis  A  S.  F.  Ry.  Co.  v.  Model 
Laundry,  187  Pac.  — ,i  not  yet  officially  re- 
ported ;  Dewey  Portland  Cement  Co.  v.  Blunt, 
132  Pac.  «)9,  not  yet  officially  reported ;  C, 
B,  I.  A  P.  By.  Co.  V.  Hill,  129  Pac  13,  43 
L.  R,  A.  [N.  S.]  622;  Phtenix  Printing  Co. 
V.  Durham,  32  OkL  675,  122  Pac  708.  38  L. 

B.  A.  (N.  a.)  1191 ;  Independent  Cotton  OU 
Co.  V.  Beacham,  31  OkL  384,  120  Fac  068 ; 

C,  B.  I.  &  P.  By.  Co.  V.  Beatty,  27  OkL  844, 
116  Pac  171 ;  if  not  in  other  cases),  the  ver- 
dict of  the  Jury  la  conclusive  aa  to  tiie  de- 
fense ot  contributory  negligence ;  and  we  are 
unable  to  say,  as  a  matter  of  law,  that  the 
plaintiff,  entitled  to  a  comfortiUile  separate 
waiting  romn,  In  declining  Uie  Invitation  to 
alt  by  the  fire  in  the  office  of  defendant's 
agent,  was  guilty  of  such  an  Independent  in- 
tervening act  or  omission  prozlniately  caaa- 
Ing  the  pain  and  suffering  for  which  she  was 
awarded  damages  as  would  break  the  causal 
connection  between  the  negligence  of  defend- 
ant in  falling  to  provide  such  a  room  for  her 
accommodation  and  such  pain  and  suffering, 
so  as  to  constitute  the  sole  proximate  cause 
thereof!  And  it  should  not  be  forgotten  that- 

*BaltMirliig  pendinc 


Digitized  by 


Google 


8U1VBS  T.  FBOHBEBO 


899 


there  la  no  eridenoe  whatever  as  to  the  time 
at  wtddL  Bhe  waa  so  InTlted.  It  andean  that 
she  would  hare  violated  no  law  In  passing 
tluon^  010  "wlilt^  walttng  room  In  mfl^t^ng 
her  entrance  into  and  exit  from  the  office,  in 
accord  wlUi  said  Invitation;  but,  we  can- 
not say,  aa  a  matter  of  law,  that  abe  waa  In 
dat7  iMond  to  have  done  so. 

m  Section  4196,  Stat  1888  (section  6068, 
B.  li.  Aim.),  provides  the  "causes,  affecting 
mateilallr  tlio  sabatantlal  ri^ts"  of  the  party 
anrieved,  for  whicb  a  new  trial  aball  be 
gianted ;  and  "exceeslTe  damacea;  a^^earing 
to  have  been  given  under  the  influence  of 
passion  or  predn^ce,"  la  one  of  thwe  "cava- 
es."  Defendant  here  contends  that  a  new 
trial  abonld  be  granted  for  tbla  '^nsc^*; 
bot  neither  passion  ix^r  prejadtoe  has  bem  al- 
leged, and  it  thus  appears  tliat  this  "cause** 
was  not  spectflcally  assigned,  either  In  mo- 
tion for  a  new  trial  or  petltUm  in  error,  and 
aame  la  urged  for  tbo  first  time  in  plaintUTs 
brief.  "Bxcesslve  damages,"  to  ctoistltnte  a 
cause  for  new  trial,  must  be  such  as  per  se 
to  indicate  the  influence  of  passion  or  pr«}u- 
dicsu  Muskogee  Electric  Traction  Oo.  v. 
Beed,  86  Okl.  :m.  130  Pac.  167;  BL,  K.  &  T. 
Bj.  Co.  T.  Weaver,  16  Kan.  466;  U.  P.  By. 
Oo.  V.  Hand,  7  Kan.  S80;  V.  P.  By.  Oo.  T. 
Mimken.  8  Kan.  647;  U.  P.  By.  Oo.  T. 
Tonng,  19  Kan.  488;  Ola^  v.  Baldwin,  26 
Eon.  120;  A..  T.  &  S.  r.  B.  Go.  r.  Brown,  26 
Kan.  443 ;  A.,  T.  &  S.  F.  B.  Co.  v.  Frazler, 
27  Kan.  463;  E.  P.  By.  v.  Peavey,  29  Kan. 
170,  44  Am.  Bep.  630;  A.,  T.  &  8.  F.  By.  Ca 
T.  Moore,  31  Kan.  197,  1  Pac.  614.  We  deem 
It  unnecessary  to  determine  whether  passion 
or  prejudice  appears  In  the  present  case,  in 
view  of  what  we  sliall  say  hereinafter. 

Neitlier  passion  nor  pr^udlce  can  be  found 
by  Implication  In  the  words  "excessive  dam- 
ages" ;  and  we  cannot  here  asanme  tliat,  in 
passing  upon  the  motion  for  new  trial,  the 
court  considered  whethv  passion  or  preju- 
dice was  indicated  by  the  excessive  amount 
of  the  verdict.  It  may  be  urged,  with  some 
degiee  of  plausibility,  that  when  passion  and 
piejndice  at  once  appears  In  the  amount  of 
the  verdict,  as  an  unavoidable  conclusion 
tiom  its  exoesslveneas,  it  should  be  deemed 
diarged  by  implication  from  the  charge  of  ex- 
cesslvenees,  and  it  should  not  be  necessary  to 
tUege  more ;  but  we  do  not  believe  that  such 
coDtaition  Is  sound.  The  charge  of  excesslve- 
ness  is  not  the  equivalent  of  the  charge  of 
passion  or  prejudice ;  and  we  are  of  opinion 
that  the  motion  for  new  trial,  to  be  sufficient, 
rnuBt,  in  some  form  or  manner,  speciflcally 
<^rge  that  passion  or  prejudice  does  ap- 
pear, 80  as  to  bring  this  precise  question  to 
tbe  attention  of  the  trial  court 

Here  error  in  the  Judgment  of  dispassion- 
ate and  unprejudiced  jurors  In  fixing  the 
UDonnt  of  the  damages  in  cases  of  this  char- 
acter, where  tbe  amount  cannot  be  deter- 
mined by  mathematical  calculation,  nor  any 


other  predsely  accurate  mode  of  ascertain- 
ment, but  must  be  estimated  by  the  exercise 
of  Judgment,  has  not  been  made  a  "cause" 
for  new  trial  by  our  statutes,  althoui^  the 
aame  may  be  somewhat  excessive  (City  of  Ar. 
gentlne  r.  Bender,  71  Kan.  422,  80  Pac  936) ; 
and,  althou^  the  excess  might  be  so  great 
as  to  present  the  appearance  of  passion  or 
pr^dlce  to  us,  tbe  statute  aniears  to  require 
Uiat  a  new  trial  be  donanded  upon  that  spe- 
dflc  ground  in  ttie  trial  court  as  a  condition 
precedent  to  a  review  here  of  alleged  errors 
in  refusing  Bam& 

[1*2]  Tbe  statutory  enumeration  of  grounds 
for  a  new  trial  is,  in  this  jurisdiction,  exclu- 
sive; and  any  matter  for  whldi  a  new  trial 
may  be  granted  Is  waived  if  not  embraced  in 
a  motion  theretme-  Butts  v.  Andoson,  19  OkL 
307,  91  Pac  906;  St  Louis,  eta,  B.  B.  Oo.  v. 
Wenwr,  70  Kan.  ITQ,  IS  Pac.  410;  S.  F.  Nes- 
bitv.M.O.Hines,17Kan.316;  Bice  v.  Har- 
vey, 19  Kan.  148;  Holland  v.  Mudenger,  22 
Kan.  788 ;  Atchinson  v.  Byrnes,  22  Kan.  65 ; 
Claft  T.  Imbrie,  26  Kan.  426;  Oreenwdl  v. 
Greenwell.28  Kaa.  418;  Decker  v.  Houses  80 
Kan.  616, 1  Faa  684. 

For  the  reasons  hereinbefore  stated,  the 
Judgment  of  the  trial  court  should  be  af* 
firmed. 

FEB  CUBIAM.  Adopted  in  whola 


8HIT1DS  T.  FBOHBBBG. 
(8ui»eme  Court  of  Oklahoma.    Nov.  4.  1918.) 

(Bj^Mut  ly  the  Court.) 

APPXAZ.  AlVD    BBSOS    (|  S02*)— MOTIOH  TOB 

New  Tbial— NscxaaiTT. 

Syllabus  same  as  State  v.  Poor,  83  Okl. 
876.  l!2&  Pac.  726. 

[Bid.  Note.— -For  other  cases,  see  Appeal  and 
Bnw^  Cent  Dig.  U  2806^^09;  Dec.  Dig.  { 

Error  from  Snpolor  Oonrt,  Pottowatomie 
County;  George  O.  Abemathy,  Judge. 

Action  by  W.  B.  Shires  againat  AmeUs 
Frohberg.  Judgment  for  d^endant,  and 
plaintiff  brings  error.  Dismissed. 

Crump  &  Skinner,  of  Holdenvlllo,  and  Blak- 
eney  &  Maxey,  of  Muskogee,  for  plaintiff  in 
error.  J.  H.  Woods  and  S.  A.  Sheldon,  both 
of  Shawnee,  and  J.  H.  Miley,  of  Wewoka,  for 
defendant  in  error. 

PER  CURIAM.  This  proceeding  in  error 
is  brought  to  reverse  a  judgment  rendered 
upon  a  demurrer  to  the  evidence,  and  the 
errors  complained  of  consist  only  of  errors 
alleged  to  have  occurred  on  the  trial.  The 
record  fails  to  disclose  that  a  motion  fOr  a 
new  trial  was  filed  In  the  trial  court  which 
motion  Is  necessary  in  order  to  review  the 
errors  con^tlalned  ot  State  v.  Poor,  33  Okl. 
876,  126  Paa  726;  Stump  v.  Porter  et  al., 
31  Okl.  167,  120  Pac.  639;  State  v.  Adams, 
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81  OkL  THi,  128  Pac  1137;  Campbell  t.  Lane, 
81  Okl.  707,  123  Pac.  1061. 

The  motion  to  dlsmlaa  la  nutalned.  All 
Qie  JustlceB  concor. 


PETERS  T.  HOLDEB. 
•(Supreme  Court  of  Oklahoma.    Nor.  4, 

fSyllaJiiu  hv  the  Court.) 

1.  Appeal  and  Ebbob  (i  1002*)— Fobcibu 

EnTBT  and  DeTAIKM  (I  24*)— COICPLAIHI^ 

Sufficiency, 

Tbe  complaint  states  a  caose  of  action  un- 
der section  5508,  Ser.  Laws  1610.  Where 
there  is  evidence  tending  to  support  the  same, 
this  court  will  not  weigh- the  testimony. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  3935-3037;  Dec.  Dig.  S 
1002;*  Forcible  SSitry  and  Detainer,  Onit 
Y^Jf  107-1^  114r-120,  146;   De&  Dig. 

2.  Landlobd  and  TaiTAHT  (H  114,  118*)— 

Tenancy— Tbbic. 

A  tenant  in  possession  under  a  void  or 
defective  lease  for  a  term  of  years  creates  a 
tenancy  at  will,  and,  if  periodical  rent  be  paid, 
the  tenancy  becomes  one  from  year  to  year. 
Tate  V.  Gaines.  25  Okl  141,  105  Pac.  193.  26 
li.  R,  A.  (N.  S.)  106;  24  Cyc.  1031. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Diif.  SS  37&-381,  402-416; 
Dec.  Dig.  if  114,  U8.*l 

S.  Justices  or  the  Peace  (i  173*)— Afpui^ 
Tbial  De  Novo. 

Williams'  Const  OU.  art  7,  I  14:  "Un- 
til otherwise  provided  by  law  *  *  *  In  all 
cases,  civil  and  criminal,  appealed  from  jus- 
tices of  tbe  peace  to  the  county  conrt,  there 
shall  be  a  trial  de  novo  on  questions  of  both 
law  and  fact"— citing  8  Words  and  Phrases, 
p.  7108. 

[Ed.  Note.— For  other  eases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  660-664;  Dec.  Dig.  i 
178."] 

(Aidtitonal  BylUbiu  &y  BUtoriat  Staff,) 

4.  Justices  of  the  Pbaob  (}  173*)— Betiew 
or  pRocEEDi NOB— "Tbial  De  Novo." 

"Trial  de  novo"  as  used  in  Williams*  Const 
art  7,  f  14,  providing  for  a  trial  de  novo  In 
cases  on  appeal  from  Juatlcea  of  die  peace  to 
the  county  court,  means  trial  of  the  entire  case 
anew,  as  if  no  action  had  been  instituted  In 
court  below — a  second  time — citing  8  Words  and 
Phrases,  p.  7108. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  660-604 ;  Dec.  Dig.  { 
173.*] 

Error  from  Grady  County  Court;  N,  M. 
Williams,  Judge. 

Action  by  George  W.  Holder  against  Ed 
Peters.  Judgment  for  plalntUf,  and  defend- 
ant brings  error.  Affirmed. 

William  Btacey,  of  Chlckasha,  for  plaln- 
tUE  In  error.  F.  E.  Riddle,  of  ChlckaBha,  for 
defendant  in  error. 

LOOFBOURBOW,  J.  Oeorge  W.  Holder, 
defendant  In  error,  plaintiff  below,  commenc- 
ed tMs  action  for  forcible  entry  and  detain^ 
er  In  tbe  justice  of  the  peace  coiur^  01il<±a< 
staa  township,  Grady  county,  OkL,  by  filing 
therein  a  complaint,  the  substance  of  which 


la  as  follows:  *n7hat  the  plaintiff  George 
W.  Hinder,  complaining  of  the  defttidant 
herein,  represents  to  the  court  that  he  is 
the  owner  and  entitled  to  the  Immediate  pos- 
session of  the  following  described  land  and 
premises  situated  In  Grady  county,  Okla- 
homa, to  wit:  S.  W.  %  S.  B.  ^  S.  W.  % 
section  12,  N.  W.  %  N.  W.  %  and  W.  % 
of  S.  W.  %  and  E.  H  of  N.  W.  %  N.  W. 
%  N.  B.  H  and  W.  %  S.  W.  %  of  N.  E. 
ii  section  13,  township  6  N.,  range  7  W.,  con- 
taining 200  acresv  more  or  less — that  the  de- 
fendant is  in  the  unlawful  and  wrongful  pos- 
session of  said  premises  after  his  time  for 
which  he  had  a  right  to  keep  said  premises 
has  expired;  that  said  defendant  went  Into 
possession  of  said  premises  under  plalntifiTs 
tenant,  and  that  the  r^ht  and  time  of  plain- 
tiffs said  tenant  to  said  land  and  premises 
has '  expired,  and  said  defendant  la  now  in 
the  unlawful  and  wrongful  possession  of  said 
land  and  premises ;  that  plalntlfC  has  caused 
written  notice  to  be  served  upon  said  de- 
fendant demanding  him  to  vacate  and  deliver 
possession  of  said  premises  to  this  plalntUf, 
which  said  notice  has  been  served  more  than 
three  days,  and  gave  said  defendant  more 
than  three  days*  notice  to  vacate  said  prem- 
ises; that  the  reasonable  rental  value  of 
said  premises  would  be  abont  (300  per  year. 
•  •  •  "  The  case  was  tried  to  the  court, 
and  the  court  rendered  judgment  in  favor  ot 
Holder  for  26  acrea,  and  judgment  In  faror 
of  Peters  for  176  acres.  From  this  jodg- 
ment,  the  defendant  below,  Peters,  appealed 
to  the  county  court,  where  a  trial  was  had 
to  a  Jury,  the  jury  finding  a  verdict  In  tevor 
of  defendant  In  error,  Holder,  for  the  entire 
tract  of  200  acres,  and  judgment  entered 
thereon.  A  motloif  for  a  new  trial  w$a  over- 
ruled, and  the  case  is  now  before  this  court 
on  appeaL 

The  record  discloses  that  the  defendant  in 
error.  George  W.  Holder,  In  January,  1906, 
leased  the  200  acres  of  land  In  controversy 
for  a  period  of  five  years  from  one  Mary 
Crowder,  an  Indian  allottee;  that  In  1908 
defendant  in  error  placed  one  Jenkins  In  pos- 
sesion of  the  premises,  who  fiirmed  and  oc> 
cupied  the  same  until  November,  1909,  at 
which  time  the  said  Jenkins  abandoned  the 
plaoe ;  one  witness  states  "he  ran  away  and 
left  the  country,"  leaving  thereon  com  and 
hogs  and  other  property  belonging  to  the  de- 
fendant in  error,  Holder,  and  some  personal 
effects  whleb  he  turned  over  to  one  Cox; 
that  In  tbe  meantlnie  Marj  Crowds  deeded 
the  land  to  one  Champion,  GbamiAon  deeded 
to  Noble,  and  NoUe  deeded  to  Vaughn,  tbe 
last  deed  being  executed  and  dellvwed  tn 
July,  1909;  that  within  a  short  time  after 
Jenkins  vacated  tbe  premises  Fetws,  tbe 
plaintiff  In  error,  moved  Into  tbe  bouse  on 
the  land,  Peters  claiming  to  rent  from 
Vaughn,  Holder  claiming  Petws  rented  from 
Jenkins.  Within  ten  days  after  Peters  mov- 
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ed  Into  the  bonse  on  the  ivemlseft  Holder 
commenced  this  action. 

[1]  The  maaignnientB  of  error  optu  which 
plalntUC  In  moT  rellea  in  his  brief  ar^  first; 
error  of  the  tzlal  oonrt  in  ifeftuins  to  grant  a 
new  trial.  TJnder  the  second,  third,  fouth, 
and  fifth  asstgnments  of  error  counsel  states: 
"TVb  complaint  In  this  case  alleges  a  peace- 
able and  lawful  entry,  bat  charges  a  forcible 
detention  aftear  the  expiration  of  tike  time 
whldi  the  defendant  had  a  right  to  hold 
^  premises.  It  18  well  established  In  this 
class  of  cases  tiut  evidence  of  an  unlawful 
entry  cannot  be  admitted  where  the  com- 
Idalnt  sets  up  a  peaceable  and  lawful  entry ; 
that,  where  the  complaint  alleges  a  peace- 
able oktry.  plaintiff  Is  estopped  from  doiy- 
Itg  it;  and  that,  where  the  owner  in  fee  of 
land  acquires  peaceable  possession,  he  can- 
not be  proceeded  against  In  this  summary 
action — citing  Farmer  et  al.  r.  Hunter  [45 
Mich.  337],  7  N.  W.  804 ;  Preston  v.  Kehoe  et 
aL,  15  Cal.  316.  *  *  *  In  the  case  at 
bar  the  defendant  is  conceded  by  the  plain- 
tiff to  hare  gained  the  peaceable  and  lawful 
entry.  He  was  there  as  a  tenant  of  Vaughn. 
Bis  possession  was  Vangtm's  possession,  and 
Vaughn  was  the  owner  in  fee  of  the  entered 
tract."  With  reference  to  this  contention  of 
pl&IntUI  in  error,  see  Bev.  Laws  1010,  under 
forcible  entry  and  detainer,  section  S508: 
"GiHnplaint.  The  summons  shall  not  issue 
herein  until  the  plaintiff  shall  have  filed  his 
complaint  in  writing  under  oath,  with  the 
JusUce,  which  shall  particularly  describe  the 
premises  so  ^tered  upon  or  detained,  and 
shall  set  forth  either  an  unlawful  or  forcible 
entry  and  detention,  or  an  unlawful  and 
forcible  detention  after  a  peaceable  or  law- 
fal  entry  of  the  described  premises."  See 
Scblegel  r.  Link.  25  Okl.  263.  106  Fac.  652. 
On  this  proposition  there  Is  a  conflict  in  the 
testiiDoiiy ;  a  part  of  the  testimony  tending 
to  support  the  allegations  and  theory  set 
forth  In  the  complaint,  and  a  part  tending 
to  support  the  theory  of  the  plaintiff  In  er- 
ror. The  Jury  passed  upon  that  question, 
and  it  is  not  for  this  court  to  weigh  the  evi- 
deoce. 

[21  The  plaintiff  in  error  further  contends 
that  the  defendant  in  error  was  a  mere  tres- 
passer on  the  land,  for  the  reason  he  failed 
to  prove  a  valid  lease  from  the  allottee,  and 
it  is  admitted  that  the  lease  was  defective ; 
bat  the  testimony  is  undisputed  that  Holder 
paid  the  rent  each  year  for  the  years  1906, 
1907,  1908^  and  1900.  The  law  is:  "An  en- 
ti7  under  a  TOid  or  defective  lease  for  a 
tna  of  years  creates  a  tenancy  at  will,  and 
if  periodical  rent  be  paid  the  tenancy  be- 
comes one  from  year  to  year."  Tate  v. 
Gaines,  25  Okl.  141.  106  Fac.  193.  26  L.  B. 
^  (N.  &)  106;  24  Cy&  1031— dtlng  a  long 
list  of  authorities  In  sm)port  of  that  propo- 
ritioa.  Ttuntan  Holda  held  as  a  tenant 
bom  year  to  year,  and  until  his  tenancy 


ms  terminated  by  three  months'  notice  in 
writing.   Section  5784,  Bev.  Laws  1910. 

[1, 4]  The  tfxtlt  aBsIgnment  of  error  Is  based 
on  the  holding  of  the  county  court  that  the 
appeal  from  the  Judgment  against  him  for 
pOBsesalon  of  25  acres  of  the  land  also  car- 
ried up  tiie  Judgment  in  his  favor  for  pos- 
sesion of  175  acres ;  the  plaintiff  not  hav- 
ing appealed.  Thae  is  no  merit  in  this 
contmtion.  See  Williams'  Const  of  Okl. 
art  7,  I  14:  '^ntil  otherwise  provided  by 
law,  the  county  court  shall  have  JuriBdlction 
of  all  eases  on  appeals  from  Judgmmts  of 
the  Justices  of  the  peace  in  dvU  and  crimi- 
nal cases ;  and  in  all  cases,  dvU  and  crlmtoal, 
appealed  from  Justices  of  the  peace  to  such 
county  court,  there  shall  be  a  trial  de  novo 
on  questions  of  both  law  and  fhct"  "Trial 
de  novo"  means  trial  of  entire  case  anew, 
as  it  no  action  had  been  Instituted  In  court 
below — a  second  time.  8  Words  and  Phrases, 
p.  7ioa 

The  tenth  assignment  of  error  complalnB 
of  Instructhm  No.  6  given  by  the  court,  wbtdi 
is  as  follows:  "That  it  the  Jury  find  from 
the  evidence  titat  the  plaintiff,  George  W. 
Holder,  paid  the  allottee.  Mary  Crowder,  the 
rent  on  the  land  in  controversy  for  the  year 
1900,  and  that  he  was  In  possession  of  said 
land  through  his  tenant  Jenkins,  then  in  that 
event  the  plaintiff.  Holder,  would  be  a  ten- 
ant from  year  to  year,  or  until  the  tenancy 
was  terminated  by  a  three  months'  notice  in 
writing  given  prior  to  the  expiration  of  said 
year,  and  would  be  entitled  to  the  possession 
of  said  premises  until  said  notice  was  given." 
Such  instruction  correctly  states  the  law  ap- 
plicable to  this  case. 

We  find  no  reversible  error  in  the  record, 
and  the  judgmrat  of  the  lower  court  ia  af- 
firmed. All  the  Justices  concur. 


HOWARD  at  aL  V.  DATIS. 
(Supreme  Coart  of  OklahcHna.    Nov.  4,  1918.J 

(Syllalua  hy  the  Court.) 

1.  FOBCIBLB  ENTBT  AND  DBTAINEB  (}  12*)— 

Right  op  Acnon— Pbbsor  DispossEsasD. 
An  action  may  be  maintained  against  any 
person  who  commits  a  forcible  entry  aad  ous- 
ter, even  though  the  latter  U  the  owner  of  the 
property  and  entitled  to  the  Immediate  poBses- 
sion,  if  the  plaintiff  had,  at  the  time  of  the  ous- 
ter, the  actual  and  peaceable  posassriMi  thereof. 

[Ed.  Note.— Ftnr  other  cases,  see  Forcible  En- 
t^^nd  Detainer,  Cent  Dig.  |i  67-63;  Dec  Dig. 

2.  FoBCiBUE  Entvt  and  Detainbb  (S  20*)— 
EviDENCB— Title. 

Deeds  or  other  muniments  of  title  may  be 
offered  in  evidence  in  a  forcible  entry  and  de- 
tainer suit  for  the  purpose  of  showing  the  char- 
acter of  a  party's  entry  and  possesafon.  and  to 
uphold  the  possesaion  when  once  peaceably  ob- 
tained. 

[Bd.  Note.— For  other  case^  see  Fordbte  En- 
try and  Detainer,  Cent  Dig.  H  134-140.  147; 
Dea  Dig.  <  29.*] 
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Error  from  Conntr  Court,  Love  County;  B. 
A.  Keller,  iJudge. 

Action  by  AnnlB  Davis  against  Bok  How- 
ard and  another.  Judgment  for  plaintUF,  and 
d^todants  bring  error.  AflSrmed. 

A.  Eddleman  and  J.  C.  Qraliam,  both  of 
Marietta,  for  plaintiffs  In  error.  Wm.  FfeU- 
Ux,  of  Ardmore»  for  defendant  In  error. 

LOOFBOUBROW,  J.  This  caae  Involves 
the  right  of  possession  to  a  certain  tract  of 
land  consisting  of  40  acres,  the  same  being 
about  16  miles  southeast  of  Ardmore.  There 
Is  no  conflict  In  the  testimony,  and  the  evi- 
dence discloses:  That  in  January,  1910,  Frank 
Wilson  and  Annis  Wilson  were  in  posses- 
sion of  the  tract  of  land  in  controversy,  and 
had  been  for  a  number  of  years.  That  the 
tract  was  cultivated  land,  and  that  there 
was  a  bouse  and  some  other  Improvements 
thereon.  That  on  the  10th  day  of  January, 

1910,  said  parties  executed  a  deed  to  the 
land  to  one  J.  C.  Graham.  That  Frank  and 
Annls  Wilson  were  to  retain  possession  of 
the  property  and  be  entitled  to  the  rents  and 
profits  therefrom  tor  that  year,  and  were  to 
surrender  possession  to  Graham  In  January* 

1911.  That  Frank  Wilson  and  Annls  Wilson 
ceased  to  be  husband  and  wife,  and  Annis 
Wilson  became  Annis  Davla.  That  she  leas- 
ed the  premises  to  Frank  Wilson  for  the 
year  1910.  That  In  September,  1910,  Gra- 
ham deeded  the  land  to  Hardy  Grant  That 
Annls  Davis  remained  in  possession  of  the 
land  through  her  tenant,  Frank  Wilson,  nntU 
about  the  9th  day  of  January,  1911.  That 
the  house  on  the  premises  was  unoccupied, 
and  Wilson  boarded  up  the  windows  and 
nailed  up  the  door.  That  on  the  6th  day  of 
January,  1911,  Hardy  Grant  served  notice  on 
Wilson  to  vacate  the  premises.  That  on  the 
0th  day  of  January  Ben  Howard,  as  the  les- 
see of  Hardy  Grant,  moved  Into  the  house 
against  the  protest  and  over  the  objection  of 
Wilson ;  Wllaon  then  being  in  actual,  peace- 
able possession  and  having  com  In  the  fitid. 
That  on  January  13,  1911,  Annls  Davis  com- 
maiced  this  action  for  forcible  entry  and  de- 
tainer against  Ben  Howard  and  Hardy 
Grant  The  case  was  tried  in  the  Justice 
court,  and  appealed  to  the  comity  court  The 
jury  returned  a  verdict  In  the  county  court 
in  favor  of  the  defendants  Ben  Howard  and 
Hardy  Grant,  and  Judgment  rendered  there- 
on, and  on  the  same  day  the  plaintiff  below, 
defendant  In  error,  Annis  Davis,  filed  moti<m 
for  new  trial,  and  on  the  80th  day  of  June, 
1911,  the  Judge  of  the  county  court  granted 
a  new  trial,  reciting  in  the  order  granting  a 
new  trial,  "that  the  court  erred  In  permit- 
ting testimony,  over  the  objection  of  plain- 
tiff,  which  ^aced  in  Issue  the  title  to  tiie 
lands  in  question,"  whldi  appears  to  have 
hem  the  sole  reason  for  granting  On  new 
trial.  To  the  court* s  granting  a  new  trial, 
the  defendants  exc^)ted«  and  appealed  from 
Bocli  ovdw  to  this  oonrt  ■ 


Counsel  for  pUdnaffs  In  enor.  In  thdr 
brle^  rely  upon  the  following  assignment  of 
error  for  a  reversal  of  this  case:  "Second. 
That  the  oonrt  aneA  In  setting  aside  the 
verdict  of  the  Jury  and  Judgment  of  the 
court  and  awarding  detondant  in  orror  a 
new.  trial" 

[2]  Under  the  laws  ct  Oda  state  nelttier 
Justices  of  the  peace  courts  nor  countgr  coorts 
have  Jurisdiction  to  txy  cases  Involving  tbe 
title  or  boundaries  to  land,  and  sntih  Issae 
cannot  be  litigated  In  a  forcible  entry  and 
detainer  proceeding,  but  it  Is  a  well-aettled 
fact  that  "deeds  or  other  muniments  of  title 
may  be  offered  in  evidence  In  a  forcible  en- 
try and  detalna  suit  tm  the  purpose  of 
showing  the  dtaracter  of  a  party's  ratry  and 
possession  and  to  nphcdd  the  possession 
when  once  peaceably  obtained."  Conaway  v. 
Gore,  27  Kan.  122;  West  v.  Comeaux,  73 
Kan.  271,  85  Pac.  138;  McDonald  v.  StUes, 
7  Okl.  827,  64  Fac.  487 ;  City  of  Oklahoma 
City  V.  HIU,  4  Okl.  621,  46  Pac.  668;  Chls- 
holm  V.  Welse,  5  Okl.  217,  47  Pac.  1086; 
Vansellous  v.  Hnene,  26  OkL  243,  108  Pac. 
1102 ;  Anderson  v.  Ferguson,  12  Okl.  307,  71 
Pac.  226. 

[1]  In  this  case,  however,  It  was  error  to 
admit  the  deeds  In  evidence,  for  the  reason 
that  the  undisputed  testimony  dlBdoses  that 
the  possession  of  Howard  and  Grant  was  not 
obtained  peaceably  and  without  force.  They 
went  upon  the  premises  and  moved  Into  the 
house  while  Wilson,  the  tenant  of  Davis,  was 
objecting  and  protesting  against  their  dolus 
so.  Our  statute  is  taken  from  Kansas,  and 
that  court.  In  the  case  of  Peyton  v.  Peyton. 
84  Kan.  624,  9  Pac.  479,  states:  "An  action 
may  be  maintained  against  any  iierson  who 
commits  a  forcible  entry  and  ouster,  even 
though  the  latter  is  the  owner  of  the  proper- 
ty, and  entitled  to  the  Immediate  possession, 
if  the  plaintiff  had  at  the  time  of  the  ouster 
the  actual  and  peaceable  possession  thereor' 
(dtlng  Campbell  v.  Coonradt  22  Ean.  704; 
Conaway  v.  Gore,  27  Ean.  127;  Bnrdette  t. 
Corgan,  27  Kan.  27S ;  Bmsl^  T.  Bomett,  87 
Iowa,  16). 

In  the  case  of  Brown  v.  Feaglns,  37  Neb. 
266,  66  N.  W.  1048,  is  held:  "An  action  for 
the  forcible  detention  of  real  property  may 
be  maintained  by  one  whose  complete  posses- 
sion thereof  has  been  ended  by  the  wrong- 
ful entty  of  another,  even  thoni^  sndi  entry 
was  made  under  claim  of  a  paramount  title." 
See,  also.  Iron  Mountain  t.  Johnson,  119  C. 
S.  608,  7  Supi  Ct  8S9,  80  U  Bd.  604. 

These  cases  were  cited  and  tlie  doctrine 
followed  In  an  oidnlon  by  Justice  Kerer  in 
Uie  case  of  CLtj  of  Oklahoma  City  v.  HIU  et 
aL,  4  OkL  621,  46  Pa&  668,  which  was'quoted 
with  approTOl  in  tbo  case  of  Cfalaholm  et  al. 
r.  W^e,  6  OkL  217,  at  page  220;  47  Pac. 
1086,  at  page  1087.  In  the  latter  case  the 
following  lai^age  Is  used:  "The  general 
purpose  of  the  statute  does  not  regard  the- 
actoal  condition  of  tbe  tlOe  <tf  the  property. 
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but  where  any  person  Is  In  the  peaceable 
and  quiet  possession  of  It,  he  shall  not  be 
turned  oat  by  force,  by  violence,  or  by  terror. 
The  party  so  using  force  and  acQulrlng  pos- 
session may  have  a  snperior  title,  or  may 
have  the  better  right  to  the  present  posses- 
sion ;  but  the  policy  of  the  law  Is  to  prevent 
disturbances  of  the  pnbHe  peace  and  to  for- 
bid any  person  righting  himself  by  his  9wn 
hands  and  by  violence,  and  reqalrlng  that 
the  party  who  has  obtained  possession  in  this 
manner  shall  restore  it  to  the  party  from 
whom  It  has  been  so  obtained.  The  party 
out  of  possession  mast  resort  to  legal  means 
to  obtain  possession  if  he  be  entitled  there- 
to." Apidying  this  mle  to  the  evidence  in 
this  ease  it  is  dear  that  the  motion  for  a  new 
trial  was  properly  granted. 

The  Judgment  of  the  lower  court  la  af- 
firmed. All  the  Justices  concnr. 


GREAT  WESTERN  COAL 'ft  OOKE  00.  v. 
MALONE. 

(Sn^eme  Court  of  Oklahoma.    Sept  28,  1918. 
Befaaaring  Denied  Nov.  18,  191B.) 

(BifUalm  ^  tA«  Court.) 
t  EviDBHCK  (i  612*)--OninonB— SAn  Pucb 

TO  WOBK. 

It  frequently  happens  that  a  witness  is 
qualified  to  testify  as  an  erpert  becaoae  of 
luB  experience  and  observation  with  reference 
to  the  matter  under  investigation. 

(a)  Evidence  of  witnesses  KEsmlned,  and  held 
competent  under  the  foregoing  rule. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  |  2S16;  Dec  Dig.  1  612.«] 

2.  Tbial  (f  260*)— Repxtxtion  or,  Instbuo* 
noNs. 

It  ia  not  error  to  refuse  a  requested  in- 
struction, where  it  has  already  been  given  in 
substance  by  Uie  court  in  anotber  iQstraction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
DiK-  H  661-6C9 ;  Dec  Dig.  {  260.*] 

3.  Mabteb  and  Sbbvant  (fi  103»)— Safe  Placb 

TO  WOBK— DeIXOATION  OF  DUTT. 

It  is  the  dtity  of  the  master  to  famish  his 
*emnt  with  a  reasonably  safe  place  to  work 
lad  with  reasonably  safe  toots  and  appliances 
with  which  to  work,  takiog  into  cooperation 
tlie  nature  and  character  of  the  wo^  to  be  per- 
formed, and  the  dangers  therefrom,  and  ttiis 
dnty  cannot  be  delegated  by  Urn  so  as  to  relieve 
him  of  liabili^  for  Injuries  resulting  from  its 
tiolatiOB. 

[Ed.  Note^For  other  casM,  see  Master  and 
Semot.  Gent  Dig.  S  ITS;  Dee.  Dig.  {  103.*] 

4.  UaBTBB  and  SkBTAHT  (I  291*)— IHJUBIEB 

TO  Mime  Eicplot£— Inbtbuotions. 

Various  instnictionB  examined,  and  held 
not  errooeous  onder  the  facts  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  H  11^^1134,  1136-1146; 
Dee.  Big.  |  291.»T 

(AidiUonal  Syttaiue  iy  Bditoridl  Staff.) 
3.  TlIAL  (I  253*)  —  Ilf STEUOnONB— lONOBIVa 
ISBCES. 

Where,  in  a  mine  employe's  action  for  In- 
Jnriei  from  the  derailment  of  a  coal  car  on 
which  be  was  riding,  plaintiff  relied,  not  only 
opos  detects  in  the  track,  but  upon  the  ezces- 
nn  q»Md  ot  the  cars,  the  court  properly  re- 


fused to  Instruct  that  plaindlf  coald  not  re* 
cover  unless  tiie  defective  condition  of  the  traA 
was  the  proximate  cause  of  his  injury. 

[Ed.  Note.— For  other  cases,  see  Trial.  Osnt 
Diis.  H  613-623;  Dec  Dig.  |  2S3.*] 

&  BfASTEB  AND  SEBVAHT  ({  286*)— INJIJBT  *D 

Mine  EkflotA. 

In  a  mine  employe's  action  for  injuries 
from  the  derailment  ox  a  coal  car  upon  which 
be  was  ridii^,  dne  to  a  defective  track  and 
excessive  speed,  the  questioo  whether  the  en- 
gineer was  Deglieent  was  for  the  jury,  and  did 
not  depend  merely  upon  whether  the  engineer 
was  drawing  the  cars  at  a  speed  which  would 
have  been  unsafe  over  a  properly  constructed 
track. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  11  1001,  1006,  1008.  1010- 
lOlB,  1017-1033,  1036-1042,  1044,  104^-1080; 
Dec  Dig.  i  286.*] 

7.  Mastbb  ano  Sebvant  (|  136*)— Injubt  to 

MllffB  BUPLOTd— DBTSnSE— KnOWLBDGX  OP 

Detects. 

Where  a  mine  employfi  was  injured  from 
the  derailment  of  a  coal  car  on  which  he  was 
riding,  due  to  the  defective  condition  of  the 
track,  together  with  excesnve  sj^eed  of  the  cars, 
the  fact  that  the  engineer  may  not  have  known 
the  condition  of  the  track  could  not  relieve  the 
employer  from  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |  272;  Dec  Dig.  f  136.*] 

8.  Tbial  (|  2S6*)  —  Instbuotiohs  —  Defini- 
TX0N8— Requests. 

In  a  mine  employe's  action  for  injories 
from  the  derailment  of  a  coal  car  on  which  he 
was  riding,  an  instruction  that  he  did  not  as- 
sume the  risk  of  injury  from  defects  which  did 
not  appear  to  be  imminently  dai«erous  was 
not  erroneous  for  failure  to  d^e  the  word  "im- 
minently." where  no  request  was  made  for 
such  definition. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  62&-641;  Dec  Dig.  S  206.*] 

9.  Masteb  and  Sebvant  ({  265*>— Injvbt  to 
Mine  EHPLOTt— Bubdbn  ot  Pboof. 

In  a  mine  employe's  action  for  injaries 
from  tba  derailment  of  a  coal  car  on  which  be 
was  riding,  due  in  part  to  a  defective  track,  the 
harden  was  on  defendant  to  prove  that  plaintiff 
assumed  the  risk  of  injury  in  working  apon  the 
track  after  its  defective  condition  had  been 
discovered. 

[Ed.  Nots^For  other  cases,  ass  Master  and 
Servant  Gent  Dig.  U  877-908,  966;  Dec.  Dig. 
I  266.*J 

10.  Mastbb  and  Sbbvant  ({{  101,  102*)— In- 
jtTBT  TO  Sebvant  —  "Reasonablt  Safe 
Place  to  Wobk"— "Beabohablb  Oabb  ih 
Pbovidino  a  Saix  Flaob." 

As  applied  to  a  master's  duty  to  a  servant 
the  two  terms  "reasonably  safe  place"  and  "rea- 
sonable care  in  providing  a  safe  place,"  as  a 
general  rule,  are  used  interchangeably ;  and  an 
instruction  embodying  the  fbrmer  phrase  will 
not  he  held  erroneous  as  prescribing  too  high 
a  degree  of  care 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  M  13&,  171,  174,  178-184, 
192;  ifec  Dig.  I?  101,  10^.*] 

Gommlssioners'  Opinion.  Division  Na  1. 
Error  from  District  Court,  Latimer  County ; 
Malcolm  E.  Rosser,  Judge. 

Action  by  Forest  Mialone  against  the  Great 
Western  Coal  &  Coke  Company.  Judgment 
for  plaintut,  and  defendant  brings  error.  Af- 
firmed. 


*rar  oasr  eases  see  sams  topto  and  section  NUHBBR  In  Dee.  Dig.  *  Am.  Dig.  Key-No,  Series  *  Rip'r  Indexes 


Digitized  by 


Google 


404 


186  PAdFIO  REPOBTBB 


COkL 


Stuart  GoMon  ft  Lled^  of  HcAlester, 
and  Jones  ft'  Lester,  of  Tmtmrttm,  for  plain- 
tiff In  error.  Andrews  ft  Day,  of  IflcAtester, 
for  defendant  In  error. 

ROBBBTSON,  a  Tbia  Is  an  action  fbr 
damages  for  Injnries  received  by  the  plaintiff, 
Forest  Malone,  while  employed  as  a  switch- 
man by  defendant  In  its  mine.  There  whs  a 
Judgment  for  plaintiff  In  tiie  sum  of  |2,600, 
and  defendant  appeals  and  assigns  18  spedfl- 
catlons  of  error  as  grounds  for  reversal. 

[1]  The  first  alleged  error  Is  that  Oie  court 
erred  In  permitting  witnesses  A.  G.  Williams 
and  G.  O.  James  to  testify  as  to  whether  or 
not  the  place  where  the  accident  occurred 
was  a  dangerous  place  to  work.  In  order  to 
understand  the  objection  urged  it  wiU  be 
necessary  to  quote  from  the  testimony  of  the 
witnesses. 

A.  G.  Williams  testified  as  follows: 
t  "J  am  28  years  old.  I  -am  a  miner;  was 
employed  by  the  Great  Western  Coal  ft  Coke 
Company.  I  saw  the  trip  going  np  the  slope. 
That  he  noticed  the  rope  strike  the  frog 
pretty  heavy,  and  the  fire  flying  out  of  It 
At  the  time  of  the  occurrence  he  was  dl^ng 
coal.  Prior  to  that  time  he  was  on  the  slope 
of  this  same  mine  switching;  that  he  had 
been  Bwitchlng  on  this  particular  slope  16  or 
18  months;  that  he  had  been  working  on  the 
other  slopes  for  five  years;  that  he  could 
Judge  from  his  experience  as  to  whether  a 
trip  of  coal  cars  was  being  pulled  up  that 
slope  at  a  rate  of  speed  that  was  safe  or  un- 
safe; that  when  the  speed  of  cars  is  fast, 
they  are  more  likely  to  Jump  the  track  than 
when  they  are  slow;  that  he  had  known  the 
condition  of  the  switch  in  controversy  for 
about  two  months;  that  the  lower  bridle 
holding  the  throw  rail  was  too  loose;  the 
bridle  would  slip  downhill  it  you  did  not  keep 
it  wedged,  and  that  would  allow  the  flange  of 
the  wheel  to  ride  the  ball  of  the  rail.  Q. 
From  what  you  know  of  the  condition  of  the 
track  at  this  place,  at  the  east  eighth  entry, 
would  yon  say  that  the  track  was  Imminently 
dangerous  in  its  condition  for  ordinary  use  in 
palling  cars  of  coal  over  it,  or  that  It  would 
be  safe  for  a  person  to  stay  there  under  the 
promise  that  It  would  be  r^udred  within  a 
short  time? 

"Defendant:  We  object;  he  Is  asking  for 
the  conclusion  of  the  witness,  and  it  Is  for 
the  Jury  to  determine  whether  or  not  he  was 
Justified  in  remaining  there. 

"The  Court:  He  can  ask  him  whether  or 
not,  from  his  experience  as  a  miner,  this  was 
an  imminently  dangerous  place. 

"Defendant:  But  not  whether  he  was  Justi- 
fied in  remaining  there? 

"The  Court:  Of  course  not. 

"Q.  Ill  ask  you  to  state,  in  your  Judgment, 
whether  that  was  an  imminently  dangerous 
place. 

"Defendant:  We  object 

rrhe  Court:  He  may  answer  the  question. 

**Defendant:  We  exc^t. 


"Q.  Please  answw  Ow  qoeBtioa.  A.  It  was 
dangerous,  but  still  a  man  could  work  there 
under  pnmdse  that  it  would  be  fixed.  Iworfced 
undw  it  for  a  white  under  the  promise  that 
they  would  fix  it.  but  they  dabned  they  did 
not  have  the  material  to  fix  the  bridles  with. 
I  noticed  it  very  carefully,  and  had  a  hammer 
and  k^t  a  spike  there  to  hold  the  bridle  in 
its  place.  That  he  had  been  working  In  this 
particular  mine  tor  four  years ;  went  to  work 
at  riding  the  ivoe ;  that  he  had  been  crippled 
on  the  same  slope  44  days  before.  That  he 
was  working  there  at  the  time  of  this  triaL 
Th&t  the  company  had  promised  him  they 
would  fix  the  bridle,  but  that  they  did  not 
have  the  material  with  which  to  fix  it.  That 
he  had  had  cars  off  the  track  at  this  same 
point  prior  to  the  time  the  plaintiff  was  hurt, 
owing  to  the  condition  of  the  track.  That 
they  would  often  get  off  the  track;  some- 
times tbey  would  ride  the  rail  and  some  times 
would  be  thrown  on  the  off  side.  That  at  the 
ordinary  speed  going  up  the  slope  a  trip 
copid  be  stopped  in  10  or  16  feet  ^stance, 
and  that  at  the  ordinary  speed,  when  cars 
run  off,  he  could  get  off  the  cars  and  ring  the 
bell  and  stop  the  trip  beftoe  Injury  oeuld  be 
done,** 

6.  O.  James  testified,  in  substance,  as  fol- 
lows: "He  was  24  years  of  age;  had  been  a 
miner  about  8  years;  was  riding  the  rope  on 
the  trip  In  which  plaintiff  got  injured;  that 
Just  as  the  trip  started  up  the  slope,  when 
they  were  nearlng  the  10th  entry,  witness 
was  sitting  on  the  first  hitch,  holding  on  to 
the  first  car  with  his  left  hand,  and  his  rli^t 
hand  on  the  second  car;  Just  as  he  got  to 
the  low  rock  he  had  to  stoop,  and  *he  seemed 
like  he  was  going  to  Jerk  the  trip  away  from 
under  me  and  slid  me  back  on  the  second  car, 
and  when  we  got  to  the  eighth  it  wrecked.' 
He  never  thought  about  getting  off;  It  waa 
running  too  fast  He  has  been  working  on 
different  slopes  for  two,  three,  or  four  years ; 
had  been  a  rope  rider  pretty  well  all  of  the 
time;  had  worked  on  this  particular  slope  for 
six  or  eight  months:  tbls  trip  was  lotaiCaster 
than  the  trips  before;  under  ordinary  condi- 
tions, a  trip  would  stop  In  16  feet ;  there  waa 
a  bell  rope  to  bell  the  trip  down;  the  trip 
was  going  too  fast  to  attempt  to  reach  it; 
it  took  both  hands  to  hold  on.  From  my  ex- 
perience as  a  rope  rider,  I  can  say  that  the 
speed  of  that  trip  was  dangeroua  When  a 
trip  is  going  at  a  very  rapid  rate  of  speed, 
it  is  more  likely  to  Jump  the  track  than  when 
it  Is  going  Blow." 

There  was  testimony  to  the  same  effect  by 
other  witnesses. 

In  the  5  Bncy.  Evidence,  636,  is  found  the 
following  text:  "It  frequently  happens  that  a 
witness  Is  qualified  to  testify  as  an  expert 
because  of  his  experience  and  observatioa 
with  reference  to  the  matter  under  Investi- 
gation." 

The  speed  of  the  cars  at  the  time  of  the 
accident  was  a  material  fftct  in  the  consider- 
ation of  this  cause.  There  waa  no  poaitlTe 
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metbod  of  tseertainlng  tbe  same  sare  by  tbe 
testlmonj  of  men  wbo  used  them,  or  were  In 
a  position  to  see  and  were  famlUar  with  the 
■UD&  These  wltneesea  were  men  of  wide 
experience  In  mining,  and  knew,  as  a  fact, 
wbeXba  tbe  place  was,  or  was  not,  danger- 
ous. In  other  words,  tbey  were  witnesses  of 
such  character  and  possessed  of  snch  knowl- 
edge that  tbelr  opinion  In  matters  soch  as 
were  Inquired  abont  was  competent  to  go  to 
the  Jnry,  espedallj  In  view  of  their  qnallfl- 
cations  as  disclosed  by  tbe  record.  Gonnsel 
tDr  idalntlff,  at  page  13  of  their  brief,  make 
•ome  obsenratiottB  on  this  phase  of  tbe  case 
that  seem  to  us  worth  setUi^r  oot;  they  are 
u  foDows:  "We  most  remember  that  these 
men  were  testifying  about  facts  and  condi- 
tions snrronnding  an  ocenpatlon  or  bntfOkess 
of  irtilch  the  ordinary  man  knows  nothing. 
It  Is  hard  for  the  ordinary  mind  to  perceive 
Oat  Ughtleas  tnnnolt  some  4  or  6  feet  high. 
Mane  8  or  10  feet  -wMb,  plnngtaiff  1.70D  feet  be- 
low the  face  of  the  earth,  down  which  this 
toA  ran;  hard  tat  them  to  ondeistand  the 
conatnictlon  necessary  to  adapt  this  truk 
to  the  OSes  of  a  coal  mine ;  hard  for  them  to 
know  wlnt  la  safe  or  nnsafb  under  those 
coDditlons.  These  employes  were  men  baring 
vedal  knowledge  of  the  things  aa  to  which 
tttey  testlfled,  and  aboat  which  an  ordinary 
Jnrar  knew  nothing,  and  It  seems  to  ns  not  In* 
idmlBslUe  for  them  to  state  whether  or  not. 
Id  conducting  the  (derations  of  the  mine,  the 
palUng  of  a  certain  trip  whidi  they  saw.  un- 
der oondltlooa  and  qteed  which  were  known 
to  Uiem  as  no  evidence  could  make  it  known 
to  any  other  man,  it  waa  aafe  or  otherwise." 

It  Is  tbe  duty  of  a  trial  court  to  get  at 
tbe  truth  of  the  controversy ;  sometimes  the 
only  way  the  truth  can  be  ascertained  Is  by 
tbe  opinion  of  witnesses.  Sudi  is  the  ques- 
tion under  consideration.  Mr.  Chamberlayne 
b  his  Modem  Law  of  Evidence,  vol.  8,  p. 
2434,  weU  sUtee  the  rule  as  follows :  "In  the 
fact  that  Terbal  description  Is  necessarily 
111  adapted  for  the  pres^tatloa  of  reclprocal- 
1;  interacting  phenomena.  It  Is  probable  that, 
even  shoald  the  witness  sncceed  In  giving  to 
the  jory  an  exact  representation  of  many 
eommlngied  phenomena,  the  tribunal  would 
still  fall  to  Tecelve  an  accurate  Impression  of 
the  sitoatlon  as  a  whole." 

Defendant  has  not  pointed  out  to  us  any 
better  method  of  ascertaining  the  tmth  rela- 
tlre  to  the  sablect  inquired  about  Had 
there  been  a  more  satisfactory  or  practical 
method  of  proving  this  Issue  tbe  objection 
tnlght  be  considered  m^torious,  as  It  la,  we 
onnot  see  how  the  defendant  baa  been  harm- 
ed by  this  testimony. 

{Z\  The  fifth  assignment  of  error  is  the  re- 
tonl  of  the  court  to  give  tbe  following  in- 
stroctlon  oflTered  by  defendant:  "It  Is  claim- 
ed by  plaintiff  In  bis  petition  that  he  knew 
ot  the  defective  condition  of  the  tracks  and 
of  switch  No.  S,  at  which  the  car  upon  which 
ka  «u  ridinc  vu  wrecked,  and  that  he 


made  complaint  of  said  dangerous  condition 
to  the  defendant  on  or  about  tbe  day  prior  to 
bis  injury.  Tou  are  Instmcted  that  the  mak- 
ing of  the  complaint  to  the  defendant  or  Its 
f^Bcers  did  not  absolve  the  plaintiff  from  the 
use  of  some  degree  of  care  In  p^ormlng  his 
work  after  such  complaint  had  been  made, 
and  if  it  would  have  appeared  to  the  ordi- 
nary man  that  his  riding  upon  the  cars  over 
and  along  said  track  and  switdi  at  the  time 
plaintiff  rode  upon  the  same  and  waa  injured 
was  dangerous  and  hazardous,  plaintiff  as- 
stimed  the  risk  of  injury  by  reason  of  riding 
upon  the  cars  over  said  dangerous  track." 
This  question  was  fairly  covered  by  Instruc- 
tion 8  of  the  court's  genera)  charge*  to  which 
no  exceptions  were  takoi.  and  the  error  com- 
plained of,  if  any.  is  of  no  consequence,  In- 
asmuch as  it  Is  the  rule  that  it  is  not  error 
to  refuse  a  requested  instruction  If  it  has 
been  given  in  substance  by  tbe  court  in  an- 
other instruction. 

The  same  dispoaitien  may  be  made  of  the 
next  assignment,  wUch  complains  of  Oie  fail- 
ure of  tba  court  to  give  requested  instruction 
No.  11,  which  deals  with  the  same  subject, 
and  no  further  ofHiBlderatlon  need  be  glva 
it  . 

[i]  3%e  giving  of  inatroction  Mo.  12,  which 
reads  as  CoUows :  **In  order  for  Oie  plalntlfl 
to  recover  in  this  actton  yon  must  believe 
by  a  preponderance  ot  Qie  evidence  that  the 
defective  condltl<ni  ot  the  track  or  ot  the 
8wlt<!h  at  or  near  the  place  set  out  in  his  pe- 
tition was  tbe  proximate  cause  of  the  plain- 
tiff's injury"— waa  properly  refused' for  the 
reason  that  tbe  defective  condition  of  the 
track  was  not  charged  to  be  the  prottmate 
cause  of  the  injury;  the  reckless  manner 
of  running  the  cars,  tbe  high  speed  at  which 
they  were  conveyed,  was  the  principal  cause 
of  tbe  accident,  althongh  Its  happening  was 
aided  by  other  reasons,  among  which,  doubt- 
less, was  the  defective  condition  ot  the  track. 
The  instruction  as  requested  did  not  state 
the  law  applicable  to  the  facts,  and  there 
was  no  error  in  refusing  to  give  IL 

[6]  So,  too,  the  same  fault  is  seen  in  re- 
quested Instruction  No.  13.  It  requires  the 
Jury  to  find  that  tbe  engineer  was  not  n^U- 
gent  unless  they  found  by  a  preponderance 
of  the  evidence  that  be  drew  the  cars  over 
and  along  the  track  at  a  rate  of  speed  which 
would  have  been  unsafe  over  a  track  proper- 
ly constructed  and  placed.  This  Is  not  the 
law.  Tbe  engineer's  negligence.  like  that  of 
any  other  person,  is  to  be  determined  by  tbe 
Jnry  from  all  tbe  facts  and  circumstances  in 
evidence. 

[7]  So,  too,  tbe  same  fault  can  be  charged 
against  requested  Instruction  No.  14.  Simply 
because  the  engineer  may  not  have  known 
the  condition  of  tbe  track  would  not  relieve 
tbe  principal  of  that  knowledge,  or  enable 
it  to  escape  responsibility  for  fallnra  to  pw- 
form  its  plain  duty. 

[S]  It  is  next  urged  that  the  ooort  erred  In 
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giTinc  ttu  toXkmlsig  Instmctloiu:  **It  wu 
tbe  doty  of  the  defendant  to  fmnlsh  tiie 
plaintiff  a  leasonably  safe  place  In  whl<A  to 
work,  reasonably  safe  appliances  and  mtf- 
chlnary  with  whidt  to  work,  and  a  reason- 
ably  safe  track  over  which  the  cars  were 
to  be  hauled,  and  a  fsilnre  to  famish  eoCb 
a  plac^  appliances,  and  track.  If  there  was 
sadi  a  failare,  was  negligence  on  t2ie  part  of 
the  defendant,  and  If  the  Injuries  complained 
of  were  the  resnlt  of  sodh  failure,  jma  ver- 
dict shonld  be  for  the  itointiff,  unless  yon 
shall  find  that  he  assomed  tlie  risk  of  ,in> 
JniT  on  account  of  such  fidlare."  It  Is  in* 
slated  that  this  instmctkm  places  altogether 
too  high  a  dnty  on  the  nuster;  tliat  all  the 
master  is  reonired  to  do  is  to  ererdae  ordi- 
nary or  reasonable  care  and  diligence  to  pro- 
vide his  servant  with  a  reasonably  safe  place 
in  which  to  work,  with  reasonably  safe  tools 
and  implements  with  wbidi  to  work,  with 
reasonably  aafe  material  upon  whidi  to  work, 
and  anitable  and  competent  fellow  servants, 
and  that  this  Instmction  Teqnizes  defendant 
to  furnish  a  reasonably  safe  place  to  woi^. 
etc,  and  imposes  upon  the  master  an  ab- 
solute duty  In  this  respect,  and  does  not  give 
him  the  privilege  of  using  ordinary  and  rea- 
sonable diligence  in  the  famishing  of  each 
place,  tools,  etc.  The  criticism  offered  to 
tills  instruction  Is  unwarranted;  and,  while 
It  is  true  that  many  of  the  cases  go  to  the 
extent  of  saying  that  the  master  is  bound  to 
exercise  reasonable  care  and  diligence  to 
provide  his  servant  with  a  reasonably  safe 
place  in  which  to  work,  etc.,  as  was  said  by 
Mr.  Justice  Williams  In  Dewey  Portland 
Oement  Co.  v.  Blunt,  132  Pac.  6S9,  yet  we  do 
not  think  it  was  the  intent  of  the  court  In 
that  case  to  emphasize  the  necessity  of  the 
use  of  sach  language,  or  to  overrule  or 
criticise  the  holdings  of  Neely  v.  S.  W.  Cot- 
ton Seed  Oil  Co.,  13  Okl.  356,  76  Pac.  637, 
64  L.  B.  A.  140 :  Coalgate  v.  Hurst,  26  OkL 
688,  107  Pac  667;  C,  B.  L  &  P.  Co.  v. 
Wright,  134  Pac  427,  not  yet  officially  re- 
ported ;  Choctaw  Blec  Go.  v.  Clark,  28  OkL 
389,  114  Fac  730:  or  Frederick  Cotton  Oil 
&  Mfg.  Go.  V.  Trarer.  129  Pac  747. 

[II]  In  the  last-named  case  Conmiissloner 
Harrison's  treatment  of  this  question  is  so 
satisfactory  that  we  feel  it  to  be  our  plain 
duty  to  follow  and  approve  the  same.  It 
follows:  "There  is  one  other  assignment 
which  plalnUfE  in  error  urges  at  considerable 
length,  which,  in  order  to  prevent  Its  aris- 
ing in  a  future  trial,  it  might  be  well  to 
settle  here^  viz.,  that  the  court  erred  in  the 
following  instruction:  'You  are  Instructed 
that,  under  the  law,  it  Is  the  du^  of  the 
master  to  provide  a  servant  with  a  reason- 
ably safe  place  to  work  and  with  reasonably 
safe  tools  or  appliances  with  which  to  work.* 
It  is  contended  by  the  plaintiff  In  error  that 
this  instructiou  is  erroneous  and  vicious,  in 
that  it  instmcte  the  Jury  that  the  master 
nraat  fnrnish  a  place  reasonably  safe,  whwe- 


as  his  duty  la  ooly  to  nae  reasmable  care  In 
fnmiabing  each  a  place.  The  materiality  of 
this  distinction  has  not  been  generally  rec- 
ognized by  ttie  courts.  The  two  terms,  *zea- 
sonably  safe  place*  and  'reasonable  care  in 
providing  a  aafe  place,'  as  a  general  zul^ 
have  been  used  interchangeably.  Some  of 
the  standard  text  works  use  the  tend  'rea- 
sonably fHfe  place'  as  the  adopted  rule. 
Others  use  the  two  terms  interdiangeably. 
In  20  Am.  |e  Eng.  E)nc  of  Law  <2d  Ed.)  Nt, 
we  find  the  foUowing  text  supported  hy  more 
than  200  decisions  from  87  different  states, 
and  fitom  the  United  States  Supreme  Court 
and  the  courts  of  Canada  and  England,  vIzl: 
'In  accordance  with  Uie  rule  that  reasonable 
cave  muat  be  taken  to  protect  one's  aemuits 
from  injury,  nuatera  owe  to  their  sorvants 
the  duty  of  providing  them  with  a  reaaoa- 
ably  aafb  place  in  which  to  work,  and  of 
maintaining  it  In  a  reasonably  aafe  condi- 
tion during  the  employment,  having  regard 
to  the  character  of  the  services  required,  and 
the  dangers  that  a  reasonably  prndoit  man 
would  appreliend  under  the  drciunetanoeB  oC 
eadi  particular  caae.  Thla  Is  a  poeltive  du- 
ty which  the  mastu  owes,  and  is  not  one  of 
the  perils  or  risks  assumed  by  a  servant  in 
his  contract  of  employment;  and  the  ser- 
vant is  entitled  to  rely  upon  the  assumption 
that  the  master  has  performed  the  duty  im- 
posed on  him  by  law,  of  providing  a  rea- 
sonably safe  place  to  work.*  In  26  Cyc  1097, 
the  following  rule  is  stated:  *It  is  the  posi- 
tive duty  of  a  master  to  furnish  his  servants 
with  reasonably  safe  InstromentalltleB 
wherewith  and  place  wherdn  to  do  his  work, 
and.  In  the  performance  of  these  obligations 
imposed  by  law,  it  is  essential  that  regard 
shonld  be  had,  not  only  to  the  character  of 
the  work  to  be  performed,  but  also  to  the 
ordinary  hazards  of  the  employment;  and 
the  servant  may  assume  that  the  master  baa 
performed  hia  dn^.'  This  rule  is  supported 
by  decisions  from  48  stotes  and  from  the 
United  States  Supreme  Court  and  the  courts 
of  Elngland  and  Canada.  Our  own  court  in 
the  case  of  McCabe  &  Steen  Construction  Co. 
V.  Wilson,  17  OkL  856,  87  Pac  320,  uses  the 
two  terms  interchangeably,  or  treate  the 
terms  as  having  the  same  legaK  effect  In 
the  course  of  the  opinion  the  uiurt  quotes 
from  Baemmell-Braun  Co.  v.  Cahlll,  14  Okl. 
422.  79  Fac  260.  as  follows:  'It  is  the  posi- 
tive duty  of  the  master  to  use  reasonable 
care  in  providing  safe  tools,  machinery,  and 
appliances  to  work  with,  a  safe  place  to 
work  in,  safe  materials  to  work  on.  *  *  *' 
And,  after  quoting  the  above  language  the 
court  saye:  'As  above  stated,  it  is  now 
the  fundamental  and  well-settled  law  of  the 
land  that  it  ia  the  duty  of  the  master  to 
furnish  the  servant  safe  tools,  materials,  and 
structures  to  work  with  and  upon;  and  to 
keep  them  in  proper  repair.'  In  view  of  the 
overwhelming  recognition  of  the  inter<dLangB- 
able  use  of  tba  terma  'duty  to  provide  a 
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reBS(Hiabl7  mt»  place,*  and  'duty  to  ex- 
ercise reasonable  care  In  providing  a  sate 
place,'  we  cannot  be  constrained  to  treat  tills 
objection  of  itself  rererelble.  However,  we 
believe  the  role  might  be  stated  with  more 
exact  correctness  by  saying:  'It  is  the  duty 
of  the  master  to  provide  a  servant  with  a 
reasonably  safe  place  to  work  and  with  rea- 
sonably safe  tools  and  appliances  with  which 
to  woi^  taking  into  consideration  the  nature 
and  character  of  the  work  to  be  performed 
and  the  dangers  and  liaaards  ordinazlly  aris- 
ing therefrom." 

In  Choctaw  Elec.  Co.  v.  Clark,  28  OkL 
399,  U4  Pac.  730,  Mr.  Joetice  (now  Chief 
Justice)  Hayes,  speaking  on  this  subject 
said:  "It  is  well-settled  doctrine  that  It  is 
tbe  duty  of  the  master  to  famish  the  ser- 
TftDt  or  the  employe  a  reasonably  eafe  place 
la  which  to  work,'  reasonably  safe  appliances 
with  which  to  work,  reasonably  safe  material' 
snd  reasonably  competent  fellow  servants  to 
work  with ;  and  this  duty  cannot  be  delegat- 
ed by  him  so  as  to  relieve  him  of  liability 
for  Injuries  resulting  from  its  violation." 

These  anthorltlee  to  our  minds,  furnish  a 
satisfactory  answer  to  defendant's  objection 
to  the  instmction  given.  Besides,  no  instruc- 
tion was  offered  by  defendant  covering  the 
objection  urged,  and  It  was  the  duty  of  de- 
fendant to  submit  to  tbe  court  socfa  an  in- 
struction as  in  its  opinion  wonld  have  correct- 
I7  stated  the  law. 

[4]  Tbe  objection  urged  against  Instruction 
No.  5  of  the  court's  general  charge  cannot  be 
sostalned.  It  Is  chained  that  in  this  instruc- 
tion the  failure  of  the  court  to  nse  the  word 
"reasonably"  results  In  making  defendant  the 
losDrer  of  its  servants,  and  that  the  positive 
duly  is  Imposed  on  It  to  provide  safe  tools  and 
place.  This  instruction,  in  our  opinion,  Is  a 
fair  statement  of  the  law  on  this  phase  of 
the  case,  and  ia  not  subject  to  the  charge  that 
ttie  emplt^er  ts  thereby  made  the  insurer  of 
its  servants.  Bead  in  connection  with  the 
balance  of  the  court's  general  charge,  it 
states  In  a  fair  manner  the  duties  and  re- 
qcilrements  of  both  parties. 

As  to  the  twelfth  assignment  of  error,  it  Is 
saffidoit  to  say  that,  having  held  the  testi- 
mony of  Jones,  Harris,  Elliott,  and  others 
competent  under  assignments  2,  3  and  4,  the 
objection  made  that  there  is  no  evidence  sup- 
porting the  theory  that  the  cars  upon  which 
plaintiff  was  riding  were  running  at  a  high 
ud  dangerous  rate  of  speed,  such  as  wonld 
probably  have  caused  a  wreck  thoiu^  the 
tn<±  was  In  good  condition^  cannot  be  sus- 
tained. 

[>]  Complaint  Is  made,  also,  that  tbe  tblr- 
tee&tb  Instruction,  which  reads  as  follows: 
"But  it,  though  he  knew  of  the  condition  of 
the  trade  and  saw  that  it  was  unsafe,  yet  it 
did  not  appear  to  be  imminently  dangerous, 
ud  he  made  complaint  to  the  pit  boss  and 
coal  rustler,  and  they,  or  one  of  them,  prom- 
iKd  to  have  tbe  defect  remedied  within  a 
Aort  time,  and  from  the  nature  of  th^  em- 


ployment plaintiff  had  a  right  to  rely  on  these 
promises,  and  he  proceeded  to  work  on  the 
trip  as  usual,  r^lng  on  tbe  promise  that  it 
would  be  repaired,  and  not  believing  that  it 
was  imminently  dangerous,  then  he  did  not 
assume  the  risk  of  injury  on  account  of  tbe 
defective  condition,  even  though  he  may  have 
known  that  the  track  was  unsafe" — does  not 
contain  a  definition  of  the  word  "Imminent," 
and  that  such  omission  is  prejudicial  to  de- 
fendant's Interests,  for  that  the  Jury  should 
have  been  told  that  plaintiff  was  entitled  to  re- 
ly upon  the  promise  to  repair  and  to  continue 
in  his  work,  unlcKi  the  risk  of  so  doing  was  so 
apparent  as  that  no  ordinarily  careful  and 
prudent  man  would  have  continued  to  work 
under  the  conditions.  We  fail  to  see  any 
merit  in  this  contention.  The  word  "immi- 
nently," with  the  average  man,  needs  no  de- 
tailed definition,  and  If  such  is  tbe  case,  it 
was  defendant's  duty  to  either  make  the  same 
to  the  Jury  in  the  argfiament,  or  request  the 
court  to  define  it  by  an  additional  instruction. 
If  this  was  not  done  at  tbe  trial  by  defendant, 
it  la  too  late  to  complain  now. 

[I]  The  next  assignment  deals  with  Instruc- 
tion No.  11,  which  reads  as  follows:  "The 
burden  of  proof  Is  upon  the  plaintiff  to  show, 
by  a  preponderance  of  the  evidence,  negli- 
gence on  the  part  of  the  defendant,  either  as 
to  the  condition  of  the  track  or  switch,  or  as 
to  the  rate  of  speed  at  which  the  cars  were 
being  hauled,  or  both  concurring,  and  the 
burden  of  proof  Is  upon  the  defendant  to 
show  that  plaintiff  assumed  tbe  risk  of  injury 
in  working  upon  the  track  after  Its  defective 
condition  bad  been  discovered,  if  It  was  de- 
fective." It  Is  urged  that  where  the  plaintiff 
in  hla  own  proof  and  by  his  own  testimony 
shows  a  condition  of  affairs  from  which  it 
must  be  deduced  that  there  was  contributory 
negligence  or  assumption  of  risk,  tbe  burden 
of  proof  cannot  be  held  to  be  upon  the  de- 
fendant, and  that  In  the  case  at  bar  plaintiff 
assumed  the  risk  incident  to  the  employment, 
but  attempts  to  avoid  the  result  by  pleading 
the  promise  to  repair  on  the  part  of  defend- 
ant, and  that  therefore  the  burden  Is  up5n 
the  plaintiff,  by  his  pleadings  and  proof,  to 
show  that  by  reason  of  tbe  promise  to  repair 
be  has  successfully  avoided  the  assumption  of 
risk  as  it  would  have  existed  under  an  ordi- 
nary contract  of  employment.  But  the  rec- 
ord, in  our  opinion,  fails  to  disclose  such  con- 
dition. Had  the  defect  in  the  track  been  In 
itself  the  proximate  cause  of  the  injury,  de- 
fendant might  possibly,  with  some  degree  of 
reason,  urge  this  contention,  but,  as  Is  shown 
by  the  record,  the  condition  of  the  track  In 
Itself  was  not  alone  responsible  for  the  Inju- 
ry ;  the  unwarranted'  speed  of  the  trip  and 
the  negligence  of  defendant,  or  Its  servants, 
in  permitting  such  speed,  together  with  Its 
fiiilure  to  repair,  combined  with  other  cir- 
cumstances In  evidence  to  cause  the  accident 
which  resulted  In  the  Injury.  See  as  instruc- 
tive cases  on  this  snbject:  Dewey  Portland 
Gemoit  Co.  t.  Blun^  mpra;.  Curtis  &  Gart- 
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side  Oa  T.  Fribyl,  184  Fac.  71.  not  yet  offi- 
cially reported ;  C,  R  I.  &  P.  Ky.  Co.  v.  Du- 
ran,  134  Pac.  676,  not  yet  offlciaUy  reported. 
Neither  the  pleadings  nor  the  proof  in  tbis 
case  wtll  warrant  us  in  boMlng  that  tbe  bnr- 
den  was  upon  tbe  plaintiff  to  show  that  by 
reason  of  tbe  promise  to  repair  he  soccesstal- 
ly  avcrfded  the  assumption  of  risk,  as  it 
would  hare  ordinarily  existed.  Tbe  trial 
court  Instructed  tbe  Jury  that  tbe  burden  of 
tbe  case  was  upon  plaintiff  to  show  a  prepon- 
derance of  tbe  eTldence  on  all  the  material  al- 
legations of  his  petition,  before  he  would  be 
entitled  to  recover.  The  defendant  interpos- 
ed as  an  affirmative  defense  tbe  question  of 
assumption  of  risk,  and  the  trial  court  prop- 
wly  held  that  the  burden  of  proving  same 
was  upon  it 

The  remaining  assignments,  dealing  with 
the  assessment  of  damages,  the  rendition  of 
the  Judgment  on  the  pleadings  and  the  evi- 
dence, and  the  action  of  the  court  in  overrul- 
ing defendant's  motion  for  a  new  trial,  in  our 
opinion,  are  without  merit  The  record  dis- 
closes a  meritorious  cause  of  action  and  a 
fair  trial  in  which  the  rights  of  all  tbe  par- 
ties were  jealously  guarded  by  the  learned 
trial  Judge.  We  have  carefully  examined  the 
numerous  assignments  of  error,  and  feel  that 
substantial  justice  has  been  done  by  the  judg- 
ment and  that  the  same  should  therefore  be 
aflBrmed. 

PER  CURIAM.  Adopted  In  whola 


HOLMES  et  al.  t.  DILLARD. 
(Supreme  Court  of  Oklahoma.   Oct  7,  1913.) 

fSvUalut  hp  the  Court.) 
Appkal  and  Erbob  (8  334*)  —  Disuissaz.  — 
Death  or  Pabtt. 

Proceedings  in  error  will  be  dismissed 
where,  at  the  expiration  of  the  statutory  period 
for  the  institutioii  of  proceedings  in  error,  it 
appears  from  the  record  that,  intermediate  to 
final  judgment  and  ibe  filing  of  proceedings  In 
error  in  this  court,  a  par^  to  tbe  judgment 
Bought  to  be  reversed  died  and  no  order  of  re- 
vivor of  the  Judgment  in  her  favor  appears  in 
tbe  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1848,  1851-1863;  Dec. 
Dig.  i  834.*] 

Appeal  from  Garter  Gonnty  Court;  W. 
F.  Freeman,  Judge. 

Action  between  Bklward  B.  Holmes  and 
othera  and  GUI  DiUard.  From  an  adverse 
judgment  the  parties  first  named  appeaL 
Dismissed. 

J.  B.  Moore,  of  Ardmore,  for  plaintiffs  In 
error.  Blgler  &  Howard,  of  Ardmore,  for 
def «idant  In  wror. 

KANE,  J.  This  cause  fx>mes  on  to  be 
heard  upon  tbe  motion  of  the  defendant  in 
error  to  dismiss  the  appeal,  upon  tbe  ground 
that  the  order  appealed  from  was  entered 


on  the  28th  day  of  February,  1913,  and  the 
petition  In  error  with  case-made  attached 
was  died  In  this  court  on  the  11th  day 
of  August  1913;  that  Intermediate  to  Uie 
Judgment  and  filing  of  the  petition  In  er- 
ror, one  of  the  plaintiffs  In  error,  against 
whom  the  judgment  was  rendered  below, 
and  one  of  the  persons  who  prayed  the 
appeal,  died,  and  bis  death  baa  not  been  sug- 
gested, and  the  cause  has  not  been  revived 
In  the  name  of  his  personal  r^reaentatlve. 

Hbe  motion  to  dismiss  must  be  sustained 
upon  the  authority  of  Nye  v.  Jones  et  nx., 
35  Okl.  96,  28  Pac.  112,  and  Sklllem  et  al. 
V.  Jameson  et  al.,  29  Okl.  84,  116  Pac  193. 
wherein  It  was  held  that:  "Proceedings  in 
error  will  be  dismissed  where,  at  the  expira- 
tion of  the  statutory  period  for  tbe  Inatltu- 
tlon  of  proceedings  in  ertm.  It  appears  from 
tbe  record  that  Intermediate  to  final  jodK- 
ment  and  tbe  filing  of  proceedings  In  er- 
ror In  this  court,  a  parly  to  fbe  judgment 
sought  to  be  reversed  died,  and  no  order 
of  revivor  of  the  judgment  In  her  favor  ap- 
pears In  the  record." 

The  motion  to  dismiss  Is  therefore  siu- 
talned. 


FIRST  NAT.  BANK  OF  STRATFORD  v. 
WALKER. 

(Supreme  Court  of  Oklahoma.   Nov.  11,  1913.) 

(Byllahtu  ly  the  Court,) 

1.  CoBPOBATIOffS  (S  466*)— PbOPBBTT  OF  OOK- 
POBATIO  N — ^NOTB — InDOBSBHENT. 

A  note  naming  ttie  payee  as  follows,  "I 

Eromise  to  pay  to  the  order  of  directors  of  F. 
Gin  St  MUl  Co.  of  Stratford.  I.  T.,"  the 
same  hdng  a  corporation,  is  in  law  made  pay- 
able to  the  corporation,  and  the  title  to  same 
may  be  passed  by  an  indorsement  thereon  of 
tbe  name  of  the  corporaton,  by  the  secretary 
and  treasurer  thereof,  in  obedience  to  a  resolu- 
tion of  its  board  of  directors. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  H  1827-1830;  Dec  IHg.  f 
466.  •] 

(Additioncl  Svl^aiut  hy  Editorial  Staff.) 

2.  EvioENca   ({  117*)— Admissibility— Pbk- 
LiviNABT  Showing. 

In  an  action  on  a  note  by  a  transferee 
thereof,  defendant  cannot  introduce  evidence 
as  to  fraud  and  failure  of  consideration  until 
he  first  substantiates  bis  allegation  challenging 
plaintiff's  claim  of  a  bona  fide  purchase  for 
Value  before  maturity. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  136;  Dee.  Dig.  f  117.*] 

Commissioners^  Opinion,  Division  Na  2l 
Error  from  Coanty  Court  Pontotoc  Ooonty; 
Conway  O.  Barton,  Judge.. 

Action  by  the  First  National  Bank  of  Strat- 
ford against  R.  L,  Walker.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed and  remanded. 

W.  C.  Edwards  and  Crawford  &  Bolen,  all 
of  Ada,  for  plaintiff  In  error.  Stone  it  Hax- 
ey,  of  Ada,  for  defendant  in  error. 


•For  otliar  easas  im  mbm  topic  and  ssction  NUHBEIt  In  Dw.  Wg.  ft  Am.  Dig.  Key-No.  Barlea  A  Rap'r  Xndexi 


Digitized  by 


Google 


OkL) 


VniBT  NAT.  BASK  t.  WALXEB 


409 


BBEIWEB,  O.  The  plaintiff  bank  sued  de- 
fendant on  a  pmnSaaory  note  for  $90  In  a 
Justice  of  the  peace  court  and  obtained  judg- 
ment On  appeal  to  the  county  court  the  court 
refused  to  admit  the  note  In  erldence^  and 
gave  Judgment  for  defendant  on  a  demurrer 
to  plaintUTs  eridrace.  These  rulings  of  the 
court  present  the  errors  complained  of. 

The  erldence  shows  that  the  defendant 
was  one  of  the  original  Incorporators  of  a 
co4p»«ttTe  gin  company,  and  executed  the 
Bote  In  part  payment  for  bis  subscription  to 
the  capital  stock  of  the  corporation ;  that  the 
note  was  dated  June  IS.  1907,  and  payable 
December  31.  1907;  that  on  August  6,  1907. 
the  corporation  borrowed  from  plaintiff  $2,- 
000  by  order  of  the  directors,  and  received 
the  money  and  used  It  for  corporate  pur- 
poses, with  the  knowledge  and  assent  of  all 
the  directors;  that  to  secure  the  obligation 
to  the  bank  the  note  In  suit,  together  with 
other  notes,  were  on  the  date  of  the  loan 
transferred  and  delivered  by  the  board  of 
lUrectors  to  the  bank.  It  Is  not  claimed  that 
cither  the  original  loan  or  the  note  In  suit 
have  been  paid.  The  defendant,  after  hav- 
ing denied  that  plaintiff  was  an  Innocent 
porcbaser  for  value  before  maturity,  then 
Kt  up  the  defenses  of  fraud  and  deceit  and 
tallnre  of  consideration.  The  note  was  ruled 
oQt  when  offered  as  evidence,  upon  the  fol- 
lowing objection  from  defendant:  "We  ob- 
ject to  the  offering  of  the  note  in  evidence 
tor  the  reason  that  the  note  has  not  been 
properly  Indorsed,  etc."  This  objection  was 
based  on  the  fact  that  the  note  recited:  "I 
promise  to  pay  to  the  order  of  directors  of 
F.  U.  Gin  it  Mill  Company  of  Stratford,  I. 
T.,  etc."  And  the  transfer  to  plaintiff  when 
It  was  delivered  as  collateral  was  by  signing 
the  name  of  the  corporation  G.  W.  Mer- 
rill, secretary  and  treasurer. 

[1]  The  question  then  Is:  Does  the  lan- 
cnafe  naed  In  the  above  note  make  the  un- 
named directoiB  the  payee,  or  does  it  make 
the  corporation  named  payee?  If  the  cor- 
poration Is  the  payee,  then  the  tranafor  by 
the  secretary  and  treasurer.  In  the  name  of 
tiie  corporation,  was  certainly  proper  and 
passed  the  title  of  the  corporation.  In  Mc- 
Broom  V.  Corporation  of  Lebanon,  31  Ind. 
268,  it  Is  said:  "A  note  made  payable  to  the 
treasurer  of  what  purports  to  be  a  corpora- 
tion, without  giving  the  name  of  the  treas- 
arer,  Is^  in  effect,  payable  to  the  corporation, 
and  shows  that  the  corporation  Is  the  party 
in  Interest ;  and  a  ault  on  the  note  Is  properly 
brought  In  the  name  ot  the  corporation."  In 
Nave  et  aL  T.  Badl«y,  74  Ind.  157,  the  court 
■ay:  nt  la  well  settled  that  a  note  payable 
to  the  caahler  of  a  bank  la  to  be  deemed 
PVable  to  the  bank,  and  that  the  bank  may 
ne  themm  as  pa^Be"— dtlng,  "Baldwin  t. 
Bank,  atCL,  1  WalL  284  [17  £«.  Ed.  634] ;  Oar- 
too  V.  Ualon  Bank,  84  Mleb.  279;  Vint  Na- 
tional Bank,  etc    HmU,  44  N.  X.  38B  [4  Am. 


Rep.  698];  Pratt  v.  Topeka  Bank,  12  Kan. 
S70;  Flsber  t.  BlUa,  8  Pick.  {Mass.]  822. 
This  la  the  doctrine  of  the  case  of  Bank,  etc., 
V.  Wheeler.  21  Ind.  90."  In  Esley  v.  People 
ot  Illinois,  23  Kan.  610,  where  a  note  was 
payable  to  "the  order  of  the  people  of  the 
state  of  Illinois."  and  the  parties  to  the  suit 
had  proceeded  on  the  theory  that  the  payee 
was  In  fact  "the  state  of  Illinois,"  the  Su- 
preme Court  Eustained  the  judgment  In  the 
case  of  Darby  v.  Bemey  Nat.  Bank,  97  Ala. 
643,  11  South.  881,  the  note  in  suit  was  iwy- 
able  on  its  face  to  "J.  B.  Cobbs,  Cashier," 
and  the  court  In  discusrtng  the  right  of  the 
bank  to  maintain  the  suit  as  payee  say: 
"There  was  no  indorsement  of  the  paper  by 
Cobbs;  and  the  point  la  taken  by  demurrer 
that  the  complaint  shows  the  legal  tlQe  to 
the  note  to  be  in  Cobbs,  and  hence  that  plain- 
tiff was  without  right  to  maintain  this  ac- 
tion. The  authorities  are  opposed  to  this 
position,  and  the  law  may  be  said  to  be  well 
settled  that  in  a  case  like  this  the  legal  title 
is  in  the  bank,  and  it  may  sue  In  Its  own 
name,  averring  either  that  the  promise  was 
made  to  its  agent  for  It.  or  that  the  agent's 
name  was  used  by  adoption  for  that  of  the 
prindpaL  The  demurrer  was  properly  over- 
ruled"— citing  authorities.  See.  also.  Dan- 
iel's Neg.  Paper,  vol.  1,  {  101;  Teldeman  on 
Com.  Paper.  {  17,  and  cases  dted;  E.  L.  P. 
Co.  V.  Farmers'  Nat  Bank.  130  Ind.  367,  30 
N.  B.  411,  80  Am.  St  Rep.  246;  Nave  v.  First 
Nat  Bank,  87  Ind.  204 ;  Vater  v.  Lewis,  36 
Ind.  288.  10  Am.  Rep.  29. 

We  believe  that,  as  a  matter  of  law,  the 
note  In  this  case  shows  the  corporation  which 
negotiated  It  to  have  been  the  real  payee 
and  owner,  and  that  It  therefore  had  the 
legal  title  and  could  transfer  the  same  by  an 
indorsement  in  the  name  of  the  coriwratlon. 
Besides  to  this  case  if  It  needed,  or  the  case 
admitted  of  evidence,  as  to  the  intentions  of 
the  parties,  it  Is  abundantly  shown  that  it 
was  In  fact  the  property  of  the  corporation. 
The  court  therefore  erred  In  refusing  to  ad- 
mit the  note  in  evidence;  but  for  this  error 
the  plaintiff  would  have  furnished  evidence 
showli^  a  right  to  recover,  which  the  de- 
fendant would  then  have  had  the  right  to 
overcome  U  he  eonld  by  his  evidence. 

[2]  As  this  case  must  be  returned  for  a 
new  trial,  we  think  it  iwoper  to  observe  that, 
before  defendant  la  entitled  to  Introduce  evi- 
dence as  to  the  fraud  and  follnre  of  cmisid- 
eratlon  alleged,  he  must  first  substantiate 
his  allegation  challenging  plaintiff's  claim  of 
Innocent  purchaaer  for  value  before  matur- 
ity. While  the  defenaea  nrged  would  be  good 
as  between  the  maker  and  paye^  t9iey  are 
not  good  aa  against  an  innocmt  purchaser 
for  value  In  good  faith  before  maturity. 

The  cause  should  be  reversed  and  remand- 
ed for  a  new  trial. 

PBB  CURIAM.  Adopted  in  whol& 
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HOOBSl  T.  ADAMS. 
(Sapremc  Court  of  Oklahoma.   Nor.  4,  1918.) 

(SvUQhut  ftv  ik0  Court.; 
APFKix  AND  Bbbob  (|  757*)— Bbot— Sutfi  - 

OIBHOr. 

Where  the  brief  of  plaintiff  in  error  fitOe  to 
contain  an  abvtraet  atatemcmt  of  the  fiicte,  and 
each  other  matters  required  by  mle  26  of  this 
court  <12S  Pac  viii),  the  judgment  of  the  trial 
court  having  been  superseded,  a  motion  to  affirm 
the  judgment  will  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^nt.  Dig.  §  3092;  Dec.  Dig.  |  757.*] 

Error  from  Harmon  County  Court;  C.  W. 
King,  Judge. 

Action  by  W.  N.  Adams  against  A.  A. 
Moore.  Judgment  for  plaintiff*  and  defend- 
ant brings  error.  Affirmed. 

Uadden  &  Fowler,  of  Hollis,  for  platntiff 
in  emu.  A.  M.  Stewart,  of  Hcdlis,  and  Qtaj 
&  UcYvf,  Oklahoma  Olty,  for  defendant 
In  error. 

PER  OUBIAM.  This  cause  cornea  on  to 
be  beard  on  motion  of  defendant  in  error  to 
affirm  the  judgment  of  the  trial  court  There 
Judgment  was  roidered  against  pi^fnt^ff  In 
error  fbr  a  certain  sum,  wbereuptm  be  sn- 
perseded  the  same  and  commenced  proceed- 
ing in  &TOT  In  this  court  As  connael  for 
plaintiff  in  error  has  not  complied  with  that 
part  of  onr  mle  26  (96  Pac.  Till)  which  re> 
quires:  *'Tbe  brief  of  the  plaintiff  In  error 
in  all  cases  except  felonies  shall  contain  an 
abstract  or  abridgment  of  Uie  transcript, 
setting  fortti  the  material  parts  Of  the  plead- 
ings, proceedings,  focts  and  documents  upon 
whldi  be  relies,  together  with  snch  oUier 
statements  from  the  record  as  are  necessary 
to  a  full  understanding  ot  the  questions  pre- 
sented to  this  court  for  dedsion,  so  that  no 
examination  of  the  record  Itself  need  be 
made  In  thta  coart^— the  judgment  of  the 
court  below  Is  affirmed.  Berry  v.  Woodward, 
et  al.,  158  Pac.  1127;  HcKain  t.  J.  I.  Caae 
Threshing  Hach.  Co.,  86  OU.  IM,  128  Paci 
896;  Merchants*  <ft  banters'  Ins.  Ga  t. 
Crane  et  aL,  81  Okl.  713,  123  Pac.  1126. 


TULSA  ST.  RT.  CO.  ¥.  JACOBSON. 
(Supreme  Court  of  Oklahoma.   Nor.  11,  1913.) 

(SvUalMU  by  the  Court.) 
1.  Afful  and  Bbbob  JH  1002,  1005*)— Bi- 

VDEW— ^UBKnOITB  OF  FACT. 

Where  a  cause  is  tried  before  a  jury  and 
a  general  verdict  returned  and  judgment  ren- 
dend  on  the  verdict,  and  the  evidence  ia  con* 
flicting  and  contradictory,  and  there  is  compe- 
tent evidence  to  austain  the  verdict,  this  court 
will  not  undertalce  to  weigh  the  evidence  or  to 
determine  where  the  preponderance  lies,  but 
will  Bustab  the  verdict  of  the  jury. 

[Ed.  Note.— For  other  canes,  see  Appeal  and 
Error,  Cent  Dig.  1]  3935-3937,  3860-3876, 
3948-3950;   Dec.  Dijg;.  K  1002,  1006.*] 


2.  Nbw  Tbxai.  (I  148*)— YXBniiTr— IicPBAOH- 
Msnr— TBsmcbNT  of  Jubobb. 

Upon  grounds  of  public  policy,  jurors  will 
not  be  heard  by  affidavit,  deposition,  or  other 
sworn  statement  to  impeach  or  explain  their 
verdict  or  show  on  what  ground  it  was  render- 
ed, or  that  they  made  a  mistake,  or  misnnder- 
stood  the  law  or  the  result  of  their  finding,  or 
to  show  what  Items  entered  into  the  verdict  or. 
how  they  arrived  at  tile  amount  Jurors  will 
only  be  beard  in  support  of  their  verdict  or 
conduct  when  sanM  Is  attempted  to  be  Im- 
peached. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  IMg.  H  290-296;  Dec.  Dig.  |  143.*] 

Error  from  District  Courts  Tnlaa  County; 
Lk  M.  Poe,  Judge. 

Action  by  Carrie  Ila  Jacobson  against  the 
Tulsa  Street  Railway  Company.  Judgment 
for  plaintiff  and  defwidant  brings  error. 
Affirmed. 

Hainer,  UarUn,  Buab  &  Muny,  of  Tnlaa, 
for  plaii^  In  error.  Woodson  SL  Mmrrell, 
of  Tulsa,  for  defmdant  In  error. 

HATHS,  a  J.  This  proceeding  In  error  la 
proeeCDted  to  rererse  a  Judgment  of  the  dis- 
trict court  ot  Tolsa  county,  awarding  to  de* 
fendant  In  error  danutges  which  atae  allies 
she  received  because  of  the  uegiigent  acts  of 
Idaintlff  in  error  while  she  was  a  passenger 
on  one  of  Its  street  cars  in  the  dty  of  Tulaa. 

[1]  Two  assignments  of  error  an  urged 
for  nversal  ot  the  cause.  By  the  first 
asBlgnment  plaintiff  In  error  complaina  that 
the  verdict  Ig  not  sustained  by  the  evidence. 
In  support  of  this  assignment,  connsel  tar 
Idalntlff  in  wror  in  their  brief  have  not  di- 
rected their  argument  to  showing  that  there 
was  no  evidence  reasonaUy  tpn^'ng  to  sup- 
port the  verdict,  but  Qiat  the  verdict  Is 
against  the  preponderance  of  the  evidence. 
Under  the  rule  in  this  Jurisdiction,  this  court 
is  not  permitted  to  weigh  the  evidence  to  as- 
certain when  the  proponderance  i&  If  there 
is  any  evideice  roisonably  tending  to  sup- 
port the  verdict,  it  must  be  sustained.  As 
examination  of  the  record  in  this  caae  dis- 
poses that  there  la  evidence  to  sustain  the 
verdict,  which  evidence  is  v^  strongly  cdn- 
troverted,  and  had  the  verdict  been  for  ^aln- 
tiff  in  error,  this  court  could  not  disturb  it 
But  by  the  verdict  ot  the  Jury  the  wets^t  of 
the  conflicting  evldoice  and  credibility  of 
the  witnesses  were  determlTied,  and,  when  ap- 
proved by  the  trial  court  Its  refusal  to 
grant  a  new  trial.  It  should  not  be  disturbed 
by  this  court  Eulil  v.  Supreme  Lodge  Select 
KnlghtsA  Ladies,  18  OU.  888.  88  Pac.  1126; 
Grant  v.  HUam,  20  OkL  672,  05  Pac  424; 
Wade  T.  Cornish,  23  Okl.  40^  99  Paa  643. 

[2]  TtM  second  assignment  urged  com- 
plaina of  the  action  of  the  trial  court  in  re- 
fusing to  admit  aa  evidoicb  in  support  ot 
plaintiff  in  error's  motion  for  a  new  trial  the 
affidavits  of  certain  of  the  Junns  to  show 
that  la  arriving  at  the  amount  of  their  ver- 
dict the  Jurors  concarrlng  therein  agreed 
that  each  would  set  down  upon  a  piece  of 
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paper  tile  «nuni|it  wblcb  be  thonght  CxXmSr 
ant  In  error  was  entitled  to  recover,  and 
that  said  amonnts  sboold  then  be  added  to- 
gether and  divided  br  tfae  number  ot  iuxofa 
conciirziiii^  and  tbat  tlie  amount  thiu  ttace> 
talned  ahoiild  be  tbe  amount  for  which  the 
verdict  would  be  rendered  and  was  rendered. 
That  the  trial  oonrt  committed  no  error  In 
refoslng  to  admit  these  affidavits  of  the  Ju- 
rors for  the  porpoae  of  Impeadilng  their  ver- 
dict is  settled  by  Ooksord  t.  Conger,  10  Ofcl. 
458,  62  Pac.  276;  Bamoa  T.  Tenltory.  18 
Okl.  873,  91  Faa  848;  PltdUynn  t.  Cherry, 
32  OkL  77,  121  Pac.  l»e. 

In  Golcord  t.  Conger,  aapra,  the  mle  of 
law  govemlng  this  qnestion  is  stated  In  the 
following  langaage:  "Upon  groonds  of  public 
policy,  Jtirors  will  not  be  heard  tgr  affidavit, 
depoidtloii,  or  other  sworn  statement  to  Im- 
peadi  or  es^lain  tb^  verdict,  or  show  on 
what  ground  it  was  rendered,  or  tiiat  they 
made  a  mistake^  or  mlsnndorstood  the  law 
or  the  result  of  their  finding,  or  to  show 
what  items  entered  Into  tbe  verdict  or  bow 
they  arrived  at  the  amount  Jurors  wOI  only 
be  heard  In  support  of  thdr  verdict  or  con- 
duct when  same  Is  attempted  to  be  impeach- 
ed." TUB  doctrine  is  supported  by  the  de- 
dded  wdght  of  authority  (2  Thompson  on 
Trials,  2618),  and  no  good  reason  has  been 
niggeated  to  us  why  it  should  be  overturned. 

Tbei%  btAng  no  aror  assigned  requiring  a 
rerersal  of  tbe  cause,  the  Judgment  of  the 
trial  court  is  affirmed.  All  the  Justices  con- 
cur, except  WILLIAMS,  J.,  absent  and  not 
participating. 


6BINNB  V.  STBWABT. 
(Soprcme  Court  of  Oklahoma.  Nov.  U,  1918.) 

(BvUi^tus  tp  th0  Court,) 

1.  Ikdianb  ({  13*)— L&nDS— PowBBs  or  Nat- 

UUL  OUABDUir. 

Tbe  father  of  an  Indian  minor  allottee  baa 
no  right,  merely  because  he  is  ita  natural  guard- 
i&n,  to  make  any  contract  concerning  his  minor 
cbQd's  land. 

[Ed.  Note.— For  other  caBe%  eee  Indlane,  Cent 
Dig.  S  30;  Dec  Dig.  $  13.*] 

2.  Lavdlobd  and  Tenant  ($  291*)— Holding 
OviR— Notice  to  Quit. 

Where  defendant  occupied  and  paid  rent 
for  a  minor'a  land  one  year,  under  a  contract 
made  with  such  minor's  father,  but  remained 
OB  tke  land  another  year,  without  conient,  or 
tbe  payment  of  rent  to  the  father,  such  defend- 
ant was  merely  holding  over  wrongfully,  and 
was  only  entiued  to  the  statutory  notfoe  to 
vacate  required  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  1217-1241,  1243-1269; 
Dec.  Dig.  8  291.*] 

GommlssioDers'  Optnlcm,  Division  No.  2. 
Krror  fhun  Pmtotoc  County  Court;  Conway 
0.  Barton,  Judge. 

Action  in  forcible  entry  and  detainer  by 
Hattie  J.  Stewart,  by  her  next  friend,  S.  P. 
Steward,  against  Paul  Gdnne.  Judgment 


tor  plaintlit  and  deCudant  brings  error. 
Affirmed. 

F.  P.  Lleuallen  and  W.  F.  Scholte,  both  of 
Ada,  for  plaintiff  In  error.  Bullock  &  Kerr, 
of  Boff,  for  defendant  in  error. 

BREWER,  C.  This  action  In  forcible  en- 
try and  unlawful  detainer  was  tried  in  the 
county  court  of  Pontotoc  county  on  appeal 
from  a  Justice  of  the  peace  court.  At  the 
conclusion  of  the  evidence  the  Jury  was  In- 
structed to  find  for  plaintiff  and  did  so  by  Its 
verdict 

This  suit  Is  for  possession  of  a  700-acre 
allotment,  consisting  of  about  23  acres  In 
cultivation  with  houses  and  outhouses;  the 
remainder  being  pasture  lands.  Grelnne  rent- 
ed the  house  and  land  In  cultivation  for  the 
year  1908  from  the  father  of  the  allottee, 
who  is  a  diild  eight  years  of  age.  He  re- 
mained on  the  place  during  tbe  years  1909 
and  1910.  The  pasture  land,  within  tbe  in- 
closure  of  which  the  house  and  little  farm 
are  situated,  was  rented  to  other  parties. 
It  seems  that  Geinne  during  the  years  1909 
and  1910  was  making  use  of  the  pasture,  by 
letting  certain  stock.  Including  about  250 
goats,  run  In  tbe  pastura  There  was  no 
claim  of  any  agreement  with  tbe  father  of 
the  allottee  that  would  permit  this.  Suit  was 
brought  for  all  the  allotment  on  the  theory 
that  Geinne  was  in  the  unlawful  possession 
of  it  all.  Geinne,  the  appellant,  claims  that 
his  relations  with  the  father  of  the  allottee 
created  a  tenancy,  ^ther  at  will  or  by  the 
year,  and  that.  If  sudi  was  the  case^  tbe 
three  days'  notice  prior  to  filing  the  suit  was 
insufficient^  and  for  this  reason  the  caae  of 
the  plaintiff  fidled  and  the  cause  should  be 
reversed. 

[1]  It  Is  freely  admitted  tttat  the  father  of 
the  allottee  had  no  right  In  the  sole  capacity 
of  natural  guardian  to  make  any  <x)ntract 
concerning  the  minor's  land.  This  is  true 
under  the  law.  Capps  et  aL  v.  Uensley,  23 
Okl.  811, 100  Pac.  616,  discusses  this  question 
and  reviews  the  authorities. 

[2]  But  it  is  contended  that  as  no  one  ob* 
Jected  to  his  remaining  on  the  land  from 
year  to  year,  after  having  entered  nnder 
the  contract  with  the  father,  he  became 
a  tenant  either  by  will  or  by  the  year.  This 
question  Is  an  Important  one  and  beset  with 
difficulties  we  do  not  care  to  undertake,  un- 
less It  is  necessary  to  a  proper  decision  of 
this  case,  and,  after  a  careful  reading  of  tbe 
entire  record,  we  do  not  think  the  question 
Is  involved,  tar  the  reason  that  there  waa  no 
proof  Introduced  or  offered  tbat  any  pay- 
ment of  rents  was  either  off^ed  or  acc^ted 
by  the  natural  guardian  for  the  years  1909 
or  1910.  Tbe  positive  and  uncontradicted 
proof  Is  that  there  were  no  dealings  .or  trans- 
actions  between  the  parties  relative  to  these 
lands  for  those  yrars.  The  situation  of  ap- 
pellant then  Is  simply  this:   He  was  on  tbe 
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place  tot  1909  tmder  a  contract  the  father 
had  no  legal  right  to  make,  and  paid  rent  for 
that  year.  After  that  time,  so  far  as  the  rec- 
ord shows,  he  has  continued  to  hold  over, 
without  paying  anything  in  the  way  of 
rentals.  In  other  words,  he  is  holding  over 
without  right,  and  a  mere  delay  of  this  na- 
ture, upon  the  part  of  the  allottee  to  oust 
him,  cannot  be  taken  advantage  of  by  him. 
So  It  l8  unnecessary  to  consider  whether  any, 
and  If  BO  what,  rights  might  grow  out  of  an 
occupancy  of  a  minor's  land,  under  agree- 
ments with  its  natural  guardian,  where  the 
occupancy  had  continued  from  year  to  year 
and  rentals  had  been  paid,  and  converted  to 
the  child's  use. 

PER  CURIAM.   Adopted  in  whole. 


SULUVAN  T.  BRYANT. 
(Sapieme  Ooart  of  Oklafaoma.    Nov.  4,  1913.) 

(Syllalvt  Jty  the  Court.) 

1.  rsAUDS,    STATUTX  of   (|  63*)   —  YlBBJX 
LKASB— CoifUENCEUXNT  OF  TEHIC. 

Section  941,  Rev.  Laws  1910:  "Tollowing 
contracts  are  Invalid,  unless  the  same  *  *  • 
be  in  writing:  *  «  *  BMrst  An  agreement 
tbat,  by  its  terms,  1b  not  to  be  performed  within 
a  year  from  the  making  thereof.  •  •  •  Fifth. 
An  agreement  for  the  leasing  for  a  longer  period 
than  one  year  •  •  •  of  real  property. 
•  •  *"  Held,  that  subdivision  1  applies  to 
agreements  other  than  those  relating  to  land, 
and  subdivision  S  governs  with  reference  to 
agreements  concerning  real  estate,  and,  if  such 
parol  agreement  is  for  the  lease  of  real  property 
for  a  longer  period,  term,  or  duration  ttian  one 
year,  then  it  is  within  the  statute  of  frauds; 
but,  if  such  parol  agreement  is  for  the  leasing  of 
real  property  for  the  term,  duration,  or  period 
of  one  year  or  less,  it  does  not  come  within  the 
statute  of  frauds,  regardless  of  whether  the  term 
of  lease  commences  In  pnesenti  or  in  futaro. 

[Ed.  Note.— For  other  cases,  see  Frauds.  SUt- 
ute  ot  Cent  Dig.  U  69,  80,  92;  DeeTDig.  | 
03.'] 

2.  Fbaudb,  Statutk  of  ({  53*)  —  Ykbhal 
Lbasb — CoiOfxncEiiENT  or  Tebk. 

A  verbal  lease  of  r«il  estate  for  one  year  to 
commence  In  the  future  is  valid. 

[Ed.  Note.-For  other  cases,  see  IPraoda.  Stat 
^^04  Cent  Dig.  H  60,  SO,  92;  Dec.  Dig.  f 

Error  from  County  Court,  Oleveland  Coun- 
ty; F.  B.  Swank,  Judge. 

Action  by  Annie  M.  SnlUvan  against  B.  S. 
Bryant.  Judgmmt  for  defendant,  ud  plain- 
tiff brings  error.  Affinned. 

Hntchin  ft  Borke,  of  Lexington,  for  plain- 
tiff In  error,  J.  B.  Dndl^,  of  Norman,  tot 
defendant  In  error. 

LOOFBOnBROW,  X  TUa  Is  an  action  In 
fordble  entry  and  detainer  commenced  In 
tbe  Justice  of  the  peace  oonrt  ot  Clerei&nd 
connty,  <MiL,  and  appealed  to  the  county  oonrt 
of  that  connty,  v^ere  a  Judgment  was  ren- 
dered  la  favor  of  the  defendant,  from  which 
Judgment  plaintiff  appeals  to  this  court 


Tbe  sole  question  involved  In  this  case  la 
whether  or  not  a  verbal  lease  of  real  estate 
for  one  year,  commencing  In  futnro.  is  with- 
in the  statute  of  frauds. 

[1,  J]  The  plaintiff  assigns  as  error,  the 
giving  of  the  following  instruction:  "Ton  are 
further  instructed  that  a  verbal  lease  of 
farming  lands  for  one  year,  to  commence  in 
the  future,  is  valid  and  binding,  and,  if  you 
find  from  the  evidence  in  this  case  that  in 
July,  1910,  tbe  defendant  made  a  verbal  con- 
tract with  tbe  plaintiff,  by  and  through  John 
Sullivan,  for  the  possession  of  said  premises 
for  the  year  1911,  for  a  share  of  the  crop, 
then  yonr  vordict  should  be  tor  tbe  defoid- 
ant" 

The  English  statute  of  frauds,  from  which 
similar  statutes  have  been  enacted  by  the 
various  states  of  the  Union,  was  first  intro- 
duced in  Parliament  at  its  first  session  in 
1673;  the  same  being  St  29  Car.  II,  c  3. 
The  statute  Itself  Is  clear  and  explicit;  but 
slight  variances  in  tbe  phraseology  In  the 
different  state  statutes,  together  with  the 
varied  conditions  which  may  arise  and  call 
for  an  application  of  the  same,  have  resulted 
in  an  Irreconcilable  conflict  in  the  authorities. 
Our  own  statute  Is  found  practically  verba- 
tim in  the  statutes  of  California  and  Dakota ; 
but  the  Supreme  Courts  of  those  states,  in 
construing  and  applying  the  same,  have  ar- 
rived at  condodons  directly  in  conflict  upon 
the  question  involved  in  this  case. 

Counsel  for  plaintiff  and  defendant  each 
cite  a  great  many  anthorlties  in  sui^rt  of 
bis  contention. 

Tbe  Oklahoma  statute  of  frauds  was  adopt- 
ed from  Dakota  by  the  Statutes  of  1890,  | 
847  (section  780,  Wilson's  Rev.  &  Ann.  St 
1903;  section  1089,  Comp.  Laws  1900 ;  section 
941,  Rev.  Laws  1910),  and  is  as  follows: 
"Statute  of  frauds.  The  following  contracts 
are  invalid,  nnl^  the  same,  or  some  note  or 
memorandum  thereof  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by 
his  agent:  First  An  agreement  that,  by  Its 
terms,  is  not  to  be  performed  within  a  year 
from  the  making  thereof.  *  •  *  Fifth. 
An  agreement  for  the  leasing  for  a  longer 
period  than  one  year,  or  for  the  sale  of  real 
property,  or  of  an  Interest  therein;  and  such 
agreement,  tf  made  by  an  agent  of  the  party 
sought  to  be  charged,  is  invalid,  unless  the 
authority  of  the  agent  be  in  writing,  sob- 
scribed  by  the  party  sought  to  be  charged." 

Section  1236,  Dak.  (section  1087,  Comp, 
Laws  Okl.  1909 ;  section  930,  Ber.  Laws  OU. 
1910),  provides:  **A11  contracts  may  be  oral, 
except  such  as  are  specially  required  1^^  stat- 
ute to  be  in  writing." 

Tbe  case  of  Fanlton  t.  Kvelser,  18  Bl  D. 
487,  161  N.  W.  40,  r^orted  In  S  Ann.  Cast 
827,  notes:  "In  some  Jurisdictions  a  parol 
lease  for  one  year  to  commence  in  the  fature 
Is  hdd  void  under  a  clause  «(  the  statute  of 
frauds  prohibiting  oral  agreements  not  to  be 
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performed  wltUn  a  year  from  the  making 
thereof,*  though  a  sabseqtient  clause  of  the 
statute  relating  to  leases  omits  the  woida 
'from  the  making  thereof ;  the  rule  being 
that  the  time  la  computed  from  the  making 
of  the  contract,  and  not  from  the  commence- 
ment of  the  performance  thereof' — citing 
Alabama,  California,  Illinois,  Minnesota,  and 
Oregon.  "In  other  jnrlsdlctions  one  year 
parol  leases  to  commence  in  the  future  are 
held  to  be  Told,  though  the  lease  clause  of 
the  statute  precedes  the  general  agreement 
clause  containing  the  words  'from  the  mak- 
ing thereof  " — citing  Kentucky,  Kansas, 
Florida,  and  Montana.  "In  Massachusetts 
there  is  no  express  provision  as  to  leases  for 
one  year;  but  an  oral  lease  to  commence  In 
fatnro  is  held  Told  under  a  clause  of  the 
statute  relating  to  agreements  not  to  be  per- 
formed within  one  year  from  the  making 
thereof." 

The  authorities  holding  that  a  parol  lease 
for  one  year  to  commence  In  the  future  is 
valid,  and  not  within  the  statute  of  frauds, 
where  the  words  "l^rom  the  making  thereof* 
are  omitted  from  the  provision  of  the  statute 
applying  to  leases,  notwithstanding  the  stat- 
ute contains  another  clause  making  void  all 
agreements  not  to  be  performed  within  a 
year  "from  the  making  thereof,"  as  in  the 
Oklahoma  statute,  for  the  reason  that  the 
latter  clause  has  no  application  to  contracts 
or  agreements  concerning  real  estate,  are 
Arkansas,  Colorado,  Iowa,  Michigan,  Missis- 
sippi, New  York,  and  Texas;  the  reason  for 
the  above  rule  being  found  in  Young  v.  Dake, 
5  N.  Y.  463,  55  Am.  Dec.  356,  followed  in 
many  of  the  above  cases:  "The  time  between 
the  making  of  the  lease  and  its  commence- 
ment In  possession  Is  no  part  of  the  term 
granted  by  it  The  term  Is  that  period  which 
Is  granted  for  the  lessee  or  tenant  to  occupy 
and  have  possession  of  the  premises.  It 
Is  the  estate  or  Interest  which  he  has  in  the 
land  itself  by  virtue  of  the  lease  from  the 
time  It  vests  in  possession.  When,  therefore, 
our  statute  speaks  of  a  lease  for  a  period 
not  longer  than  one  year,  •  •  *  it  has 
reference  to  the  time  for  the  tenant  to  possess 
uid  occupy  the  premises,  and  does  not  include 
Kiy  prevloaa  or  Intermediate  time.  A  lease, 
therefore,  for  the  term  of  one  year  may  as 
well  be  made  to  commence  at  a  future  date, 
Bs  at  the  date  of  making  it" 

In  the  Dakota  case  the  court  says:  "As 
Kctlon  1236  of  the  act  expressly  declares  that 
'all  contracts  may  be  oral  except  such  as  are 
s^Kdally  required  by  statute  to  be  in  writing,' 
and  the  manifest  purpose  of  subdivision  0, 
1 1238,  was  to  remove  from  the  operation  of 
the  Invalidating  provision  leases  which  do. 
not  exceed  a  term  of  one  year's  duration,  the 
Interpolation  of  the  phrase  'from  the  making 
thereof  would  be  wholly  unwarranted,  and 
contrary  to  the  intention  of  the  Legislature. 
Hennf  an  essential  requisite  of  an  oral  agree- 
"KDt  for  the  leasing  of  land  Is  that  the  dura- 
UoQ  of  ttie  apedfled  term  shall  not  exoeed 


one  year  from  the  time  the  tenure  Is  to  be- 
gin, and, that  such  a  lease  cannot  he  fully 
performed  within  one  year  from  the  time  it 
was  made  and  entered  into  by  the  parties 
has  no  tendency  to  render  the  same  nugatory 
and  void.  Manifestly,  the  expression  'for  a 
longer  term  than  one  year'  relates  to  the 
duration  of  the  term,  and  the  omission  of  the 
phrase  'from  the  making  thereof  sbows  an 
intention  not  to  invalidate  a  parol  lease  of 
land  for  a  term  of  one  year  to  commence  at  a 
date  subsequent  to  the  making  thereof." 

Counsel  for  plaintiff  In  error  lays  particular 
stress  upon  the  case  of  Wlckson  v.  Monarch 
Cycle  Co.,  128  Cal.  X56,  60  Pac.  764,  79  Am. 
St  Rep.  36,  and  argues  that,  since  the  Cali- 
fornia statute  of  frauds  is  Identical  with  the 
Oklahoma  statute,  the  construction  placed 
thereon  by  the  California  courts  should  be 
followed  in  this  Jurisdiction.  The  court  In 
that  case  held  that:  "The  two  subdivisions 
(1  and  5)  are  to  be  read  and  construed  to- 
gether, and,  as  so  read,  a  parol  lease  Is  valid 
for  one  year,  but  must  be  for  no  longer  than 
one  year  from  the  time  it  is  made."  The 
reasoning  of  the  California  court  and  other 
courts  following  that  line  does  not  appeal 
to  us  so  strongly  as  that  of  the  New  York 
and  Dakota  courts  and  other  courts  sup- 
porting the  latter  decisions. 

Legislative  bodies  should  and,  nS  doubt, 
do  oiact  rules  of  action  for  the  protection 
and  benefit  of  the  people  they  represent,  and 
they  have  in  mind  the  customs  and  usages  of 
the  people  for  whom  they  legislate,  and  It  Is 
a  fact  that  but  for  the  confidence  which  men 
have  in  each  other,  business,  as  now  conducted, 
would  be  impossible.  Men,  every  day  and  in 
every  section  of  this  state,  hold  possession  of 
real  estate  by  parol  lease,  for  one-year  term; 
the  agreement  therefor  b^ng  made  before  the 
term  of  lease  begins  to  run.  The  doctrine 
that  a  "man's  word  is  as  good  as  his  bond"  is 
abroad  In  the  land,  and  we  do  not  believe  the 
iLegislature  intended  to  enact  a  law  that 
would  render  such  leases  void. 

In  the  case  of  Turner  v.  Trail  et  al.,  24 
Okl.  135,  103  Pac.  576,  in  an  opinion  by  Jus- 
tice Dunn,  this  court  practically  committed 
itself  to  the  doctrine  that  such  a  lease  is 
valid,  although  the  writer  of  the  opinion  ex- 
pressly states  that  he  is  not  discussing  this 
subject  under  the  Oklahoma  statute.  In  that 
case  the  statutes  of  Indian  Territory  and  of 
Arkansas,  which  are  substantially  the  same 
as  the  Oklahoma  statute,  were  construed, 
and  the  court  followed  the  case  of  Hl^ns 
et  al.  V.  eager,  65  Ark.  604,  47  S.  W.  848, 
quoting  at  length  therefrom,  wherein  appears 
the  following  language;  "According  to  the 
familiar  canons  of  construction,  we  are  not 
to  conclude  that  different  parts  of  a  statute 
mean  and  Include  the  same  thing,  when  they 
are  susceptible  of  dltferent  and  independent 
meanings,  and  may  embrace  different  sub- 
jects." Following  this  rule  of  construction, 
subdivision  1,  "an  agreement  that  by  Its 
terms  la  not  to  be  performed  within  «  jaar 
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from  the  nuUnff  fliereof,"  refers  to  all  coo- 
tracts  other  than  those  embraced  In  bo bdl  vi- 
sion 5,  and  sabdlTlaioii  5  governs  with  refer- 
ence to  agreements  concerning  real  estate,  and. 
If  snob  agreement  Is  for  the  lease  of  real 
property  for  a  longer  period,  term,  or  dura- 
tion than  one  year,  then  It  Is  within  the  stat- 
ute of  frauds ;  bnt,  if  such  agreement  Is  for 
the  leasing  of  real  property  for  the  term,  du- 
ration, or  period  of  one  year  or  less.  It  does 
not  come  within  the  statute,  regardless  of 
whether  the  term  of  lease  commences  in 
prrpsenti  or  In  futnro.  We  therefore  hold 
that  the  Instruction  was  proper,  and  that  the 
lease  was  valid. 

The  judgmait  of  the  trial  court  Is  affirmed. 
All  tlie  JuBtlces  coneor. 


BILBT  V.  JONES. 
(Supreme  Court  of  Oklabom&.   Nov.  11, 1913.) 

(BvUaluB  by  the  Oourt.) 

1.  TaOYZA  AHD  OonvxBsiOR  (I  40*)  —  Stvi- 

DBRCB — SumOXBROT. 

The  evidence  sufficiently  supports  tiie  ver- 
dict 

[Ed.  Note.— For  other  caaes,  see  Trover  and 
Convertioik,  Cent  Cte.  tt  2Si-2U;  Dec.  Dig. 
S  40.*]  , 

2.  JUSnCKS  OP  THK  PKAOK  (I  86*)— ATTACH - 

Hcnm-SBRTxci  BT  PuBUOAnoN— 8ax>  of 

Pbopbbtt  Attachbd. 

A  sale  of  chattels  taken  under  a  writ  of 
attachment,  where  there  has  been  no  personal 
service  of  summons  on  the  defendant  and  no 
appearance  by  him  in  the  suit,  and  the  case  is 
not  one  allowing  service  by  publication,  is 
void. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  280^;  Dee.  Dig.  1 
8e.*J 

3.  Execution  (8  467*)— WBOHorui,  Attach- 

UENT— LlABILITT  OV  PuBCHASBB  AT  SALB. 
Com  belonging  to  plaintiff  havipg  been  tak- 
en and  sold  under  a  void  judgment  and  writ 
of  attachment,  the  purchaser  at  such  sale  Is 
Hable  in  conversion  for  the  value  of  the  com, 
and  espedally  where  such  purchaser  was  the 
plaintiff  and  moving  cause  in  the  void  proceed- 
ings In  which  the  sale  was  made. 

[Ed,  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  (  4B7.*1 

4.  Tboveb  and  Contebsion  (|  1*)— Defini- 
tion—"Contibsion." 

"Conversion,"  is  any  distinct  act  of  domin- 
ion wrongfully  exerted  over  another's  personal 
property  in  denial  of  or  Inconsistent  with  his 
rights  therein. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  Si  1,  2;  Dec  Dig.  1 1.* 

For  other  deflnitfons,  see  Words  and  Phiaa- 
es,  ToL  2,  pp.  1562-1670;  voL  8,  p.  761&] 

6.  TbOVEB  ANO  CONTEBSION  d  9*)— NECfESSITT 
OF  DeMANO. 

In  a  suit  for  the  conversion  of  personal 
property,  where  the  possession  was  taken  and 
at  the  time  of  suit  maintained  wrongfully,  no 
demand  Is  necessary  before  bringinc  suit  The 
wrongful  taking  and  converdon  Is  an  assertion 
of  ownership. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  U  6&~83;  Dec  Dig. 
«9.*] 
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Action  by  James  M:  Jones  against  John  8. 
Bilby.  Judgmoit  for  plalntU^  umI  deCandant 
brings  error.  Affirmed. 

F.  B.  Rlghter,  of  Broken  Arrow,  for  idaln- 
tifC  in  error.  JudBon  3.  Bagbm,  of  Amea,  fbr 
defendant  In  emn; 


BREWER,  a  This  Bult  was  brought  by 
the  defendant  in  error,  as  stointlfT  below, 
against  the  plaintiff  In  error,  as  defendant, 
to  recover  the  value  of  something  over  900 
bushels  of  com  alleged  to  have  been  con- 
verted by  the  defendant  and  alleged  to  have 
been  of  the  value  of  $478.12,  and  also  for  the 
recovery  of  additional  damages  to  cover  the 
expense  of  time  and  money  exi>ended  in  por< 
suing  the  property. 

The  defendant  Bllby  answered  with  a  gen- 
eral d«iiaL  The  facts  out  of  which  the  suit 
arose  may  be  briefly  summarized  as  fol- 
lows: The  plaintiff  Jones  cultivated  40  acres 
of  land  belonging  to  the  defendant  Bllby  dur- 
ing the  year  1909  and  agreed  to  give  as  rent- 
al for  said  laud  one-third  of  the  crop  of  com 
grown  thereon.-  After  the  maturity  of  the 
crop,  a  portion  of  it  had  been  gathered  and 
a  portion  of  it  was  ungathered  In  the  field. 
The  defendant  on  November  6, 1909,  procured 
the  Issuance  of  a  writ  of  attachment  out  of 
a  Justice  of  the  peace  court  to  cover  rents 
of  the  land  alleged  to  be  due  him  in  the  sum 
of  ¥200.  This  writ  was  levied  upon  all  the 
com  upon  the  pla<»,  both  gathered  and  un- 
gathered. The  return  of  the  oflScer  showed 
the  amount  of  the  com  to  be  922  bushels; 
the  appraisement  showing  It  to  be  of  the  val- 
ue of  ^1.  The  com  was  sold  under  two 
orders  of  sale  issued  by  the  justice  of  the 
peace  and  based  on  a  Judgment  by  default 
The  plaintiff  In  the  Justice  court  and  de- 
fendant In  this  suit  being  the  purchaser 
thereof  at  both  sales.  The  contention  of  the 
plaintiff  here  is  that  the  Judgment  of  the  Jus- 
tice of  the  peace,  together  with  the  proceed- 
ings had,  and  the  sate  made  tbereonder,  were 
absolutely  void  and  unlawful  for  the  reason 
that  no  aommons  was  Issued  by  the  Justice  of 
the  peace  or  served  upon  him  in  the  suit, 
and  that  he  had  not  entered  his  appearance 
or  been  advised  of  the  day  set  for  trial.  The 
defendant  undertook  to  show  by  testimony 
that  a  summons  had  In  fact  been  issued  and 
served.  The  question  of  whether  or  not  a 
summons  was  Issued  and  served  seems  to 
have  been  the  pivotal  issue  In  the  case.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, allowing  blm  $316  as  the  actual  value  of 
the  com  converted  and  $186  additional  dam- 
ages for  the  trouble  and  expense  he  had 
been  put  to  in  relation  to  the  same.  On 
plaintiff's  own  motion  the  court  permitted 
him  to  remit  this  last  Item  of  damage  and 
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rendered  Jadgment  In  his  fitvor  on  Uie  vei^ 
diet  tor  tbe  value  of  the  com. 

The  defendant,  as  appellant  here,  laiseB  a 
nnmber  of  Qoesdons,  only  a  limited  nnmhn 
of  which,  iwwever,  vlU  require  onx  ctnuldw- 
adon. 

[1]  The  first  point,  wlilch  goes  to  the  snffl- 
dency  of  the  evidence,  cannot  be  sustained. 
Tbe  Jnstice  of  the  peace  who  Issned  the  at- 
tadunent,  together  with  his  docket  and 
files,  and  the  constable  who  made  the  levy 
and  the  sale,  were  all  before  tbe  court  and 
jury.  The  docket  of  the  justice  failed  to 
show  the  Issuance  or  return  of  a  summons, 
or  even  the  date  of  the  snpiKwed  trial,  nor 
iras  a  summons  found  In  the  jacket  contain- 
ing the  papers  or  in  the  office  of  the  justice, 
nor  could  it  be  produced.  The  justice  stated, 
wlien  pressed  and  with  some  apparent  hesi- 
taucy,  that  he  had  Issued  a  summons.  Tbe 
constable  tesOfled  to  making  the  levy  and 
tbe  sale,  gathering  and  caring  for  the  corn, 
bat  could  not  be  Induced  to  say  that  he  serv- 
ed a  summons  in  the  case.  The  evidence, 
fairly  considered,  Impresses  us,  and  must 
have  so  impressed  the  jury,  tliat  in  fact  he 
did  not  have  or  serve  a  summons.  The  de- 
fendant testified  positively  that  no  summons 
was  served  upon  him;  that  when  the  con- 
stable made  the  levy  on  his  com  he  tried  to 
learn  when  he  could  ai^ear  In  court,  having 
the  constable  read  the  second  time  the  or- 
der  of  attachment,  which  contained  no  sum- 
mons or  notice  of  a  day  set  for  trlaL  De- 
fendant also  testified  that  he  sought  out  the 
jQstice  of  Uie  peace,  finding  him  in  his  field, 
and  sought  to  learn  if  his  ease  had  been  set 
for  trial,  uid  when,  but  could  get  no  satlfr 
faction  or  Information  from  the  justice, 
"niere  wu  therefore^  to  our  minds,  an  ample 
sbowJng  made  that  no  summons  was  Issned 
or  served  or  other  nottoe  given  the  plaintiff 
of  a  time  when  he  might  appear  and  defend 
Ids  Tights.  A  reading  of  the  entire  record  so 
impresses  ns. 

Under  thla  erldence  the  conrt  Instmcted 
the  jury  ]n  substance  that  If  It  should  And, 
turn  a  preponderance  of  the  evidence,  that 
no  summons  bad  been  served  in  the  justice 
of  the  peace  court,  and  that  defendant  bad 
porcbased  1^  com  under  a  sale  made  in 
sudt  suit,  then  the  sale  and  the  defendant's 
possession  of  the  com,  under  such  sale,  was 
onlawful,  and  that  U  they  oo  found  the 
facts  the  plalntifC  would  he,  entitled  to  re- 
cover the  value  of  the  com,'  at  the  time  it 
was  so  taken,  after  making  allowance  and 
deducting  the  value  of  the  com  that  was  go- 
ing to  tbe  Pendant  for  his  teata  tor  the 
laud. 

[2]  This  squarely  presents  the  question: 
Ii  a  sale  of  dbattels  under  an  attadiment  ab- 
wriotely  void.  In  a  case  wherein  there  has 
been  no  service  of  summons  personally  and 
ao  appearance  of  the  def^dant  has  been  en- 
tered and  the  case  la  not  one  In  which  serv- 
ice may  be  made  by  puhllcationi   In  such 


sltnatloQ  we  Odnk  the  proceedings  In  attach- 
ment and  a  sale  thereunder  wa»  void. 

Section  63Se,  Bevteed  Iaws  1910,  iwovldes 
that  actions  betore  jnstlGes  of  the  peace  are 
commenced  by  summons  or  by  appearance 
and  agreement  ct  the  parties.  If  commenced 
by  summons,  tlie  action  Is  deoned  commoiced 
upon  delivery  of  the  same  to  tbe  ofScer.  If 
commoiced  by  appearance  and  agreement  of 
the  parties,  the  action  Is  deemed  commenced 
at  the  time  ut  dociketlng  the  case.  Section 
6361,  Revised  Laws  VnO,  imvides  that  the 
summons  shall  be  dated  Uie  day  it  Is  Issned, 
signed  by  the  justice,  directed  to  the  proper 
oflicer,  mnst  contain  the  name  of  tbe  de- 
fendaut,  if  known,  and  must  command  the 
officer  to  anmmon  tbe  defendant  to  a.ppeKr 
befOTe  sndi  justice  at  bis  office,  at  a  time 
spedfled  therein,  and  must  describe  the  plain- 
tifTs  cause  of  action  sufficiently  to  apprise 
the  defendant  of  the  natnre  of  the  claim 
against  him.  It  mnst  show  tbe  amount  for 
which  tbe  plaintiff  wlU  take  Judgment  If  the 
defendant  fall-  to  appear.  Sectlim  5866,  Be- 
vlsed  Laws  1910,  provides  that  the  idalntUf 
In  a  dvU  action  may  have  an  attadtunent 
against  the  property  of  the  defradant,  upon 
certain  grounds  mentioned,  '%t  <a  after  the 
commencement  thereof." 

In  the  case  of  Ballew  t.  Young  et  aL,  24 
Okl.  182,  lOa  Pac.  623,  23  L.  R.  A.  (N.  a) 
1084,  the  question  of  tbe  validity  of  an  at- 
tachm^t  and  the  proceedings  and  jndgmmt 
therein,  where  the  defendant  was  a  nonred- 
dent,  and  tbe  affidavit  to  procure  service  hy 
publication  wa^  invalid,  was  before  the 
court;  and  fbe  effect  of  such  Invalid  service 
upon  the  proceedings  was  exhaustively  con- 
sidered, in  an  opinion  by  Mr.  Justice  Hayes, 
and  it  was  held  that  a  judgment  rendered  In 
such  case  was  not  merely  voidable  hut  void 
and  subject  to  collateral  attack.  Sections  5 
and  6  of  the  syllabiu  follow: 

**(S)  A  judgment  rendered  In  an  attadi- 
ment  proceeding,  wherein  tbe  service  was  by 
publication  which  was  so  defective  as  to  he 
nob  merdy  voidable  but  void.  Is  void  upon 
collateral  attat^  and  one  who  intervenes  In 
an  attachment  proceeding  and  claims  the  real 
estate  attached  may  attack  such  judgment 
after  it  Is  rendered  or  may  attadc  such  serv- 
ice befbre  the  rendition  of  Judgment  by  mo- 
tion to  Vacate  and  set  aside  snch  judgment 
or  sudi  service. 

"(6)  In  an  action  against  a  nonresident,  In 
which  an  order  of  attachment  was  issued  at 
the  time  of  the  filing  of  the  petition,  and  on 
the  same  date  an  affidavit  tor  service  by  pub- 
lication was  filed,  and  the  first  publication 
was  made  within  60  days  from  the  date  of 
the  filing  of  the  petition,  bnt  the  affidavit  for 
service  by  publication  and  tbe  publication 
notice  were  so  defective  as  to  be  absolutely 
void,  held,  that  a  motion  to  dissolve  and 
discharge  the  attachment  and  dismiss  the 
action,  made  more  than  eight  months  after 
the  filing  of  the  petition,  levy,  and  return  of 
the  order  of  attocbmeni  was  properly  sus- 
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tained  for  tbe  reason  tbat  the  action  bad  not 
been  commenced. " 

A  reading  <^  tbat  case  clearly  shows,  and 
It  nnut  necessarily  follow,  tbat,  If  tbe  Jndff* 
ment  obtained  upon  a  fatally  defectlTe  aflMa- 
vlt  tot  publication  agalnat  a  nonreaiduit  de- 
fendant l8  void,  tbe  Jndgment  mnat  be  void 
agalnat  a  residmt  defendant  living  witbln 
the  Jmlsdlctlon  of  tbe  conrt,  wbere  Do  anm- 
mons  has  Issued  and  placed  In  tbe  bands 
of  tbe  officer  or  served  npon  tbe  defendant, 
it  for  no  other  reason,  becanse,  under  tbe 
statute,  no  action  has  been  commenoed 
against  blm. 

It  is  true  as  pointed  out  In  Ballew  v. 
Toung,  supra,  that  there  is  a  conflict  of  aa> 
tborities  on  tbe  question  of  wbetho:  or  not 
an  attachment  Issued  and  levied  in  a  case, 
where  there  has  been  no  proper  service,  is 
void  or  merely  voidable,  but  this  court  is 
committed  to  the  proposition  that  snch  pro- 
ceedings  are  void.  In  the  last-mentioned 
case  It  is  said :  "Commenting  upon  tbe  con- 
flict among  the  authorities  npon  this  Ques- 
tion, it  is  said  In  4  Cya  p.  814:  *In  some 
Jurisdictions  it  has  been  held  that  the  court 
acquires  jurisdiction  over  the  property  by  a 
valid  levy  thereupon,  and  its  Judgment  in 
regard  thereto  Is  binding  until  reversed  on 
ai^>eal  or  set  aside  In  some  direct  proceeding 
for  that  purpose,  but  the  weight  of  author- 
1^,  If  not  of  reason,  is  to  the  effect  that  tbe 
Jurisdiction  acquired  by  tbe  seizure  of  the 
property  is  not  to  pass  absolutely  upon  the 
rights  of  the  parties  bat  only  to  pass  upon 
such  right  after  defendant  has  been  given 
an  opportunity  to  appear  and  defend;  and, 
wbere  this  view  is  maintained,  a  Judgment, 
rendered  wlthoat  the  notice  prescribed  by 
law  against  a  defendant  who  has  not  appear- 
ed, is  deemed  absolutely  void  and  open  to 
collateral  attack'" — citing  authorltieB.  The 
doctrine  of  the  Kansas  cases  is  in  harmony 
with  this  expression  of  tbe  rule  in  Cyc.,  and 
they  are  controlling  -UEwn  us. 

[3]  The  corn  having  been  taken  and  sold 
under  a  void  jndgment  an  attachment,  the 
purchaser  at  snch  sale  is  liable  in  conversion, 
and  especially  where  such  purchaser  was  the 
plaintiff  and  moving  cause  in  tbe  void  pro- 
ceedings in  which  the  sale  was  made. 

[4]  Conversion  has  been  defined  by  this 
court  in  Aylesbury  Mera  Co.  v.  Fitch,  22 
OkL  475.  99  Pac.  1089,  23  L.  E.  A.  (N.  S.) 
673,  as  follows :  "Conversion  is  any  distinct 
act  of  dominion  wrongfully  exerted  over  an- 
other's personal  property  in  denial  of  or  In- 
c<Hiristent  with  hia  rights  therein." 

[I]  In  a  suit  for  conversion  of  personal 
property,  wbere  the  taking  possession  and 
conversion  is  wrongful,  no  demand  Is  neces- 
sary before  bringing  suit,  for  tbe  wrongful 
taking  and  conversion  Is  an  assertion  of  own- 
ership. Pnrcell  Cot  S.  Oil  M.  v.  Bell,  7  Ind. 
T.  717,  104  S.  W.  946;  Clinton  Natl.  Bank 
T.  McKamon,  2S  Okl.  889^  110  Paa  619;  28 


A.  ft  XL  JBacj.  Xaw  (Zd  SkL)  681^  and  note; 
88  Cye.  2082,  mnd  note  79;  Id.  2031^  and 
note  87. 

In  considering  what  amoonta  to  convert 
slon,  88  Cyc.  2022,  saya ;  "And  so  la  ttie  tak- 
ii^  of  property  by  virtue  of  a  void  writ" 
And  In  tbe  same  volume  at  page  2028  It  Is 
said:  "The  ai^roprlatlon  to  one^  nae  of 
property  xHucbased  at  an  InvaUd  pnbllc  sale 
Is  a  oonveratcHi,  even  U  tiie  purchase  was 
made  In  good  faltb." 

In  Jonea  t.  Bnznrd  et  aU  2  Ark.  415,  a 
section  of  the  syllabus  reads:  "An  unlaw- 
ful levy  npon  property,  as  under  a  v<4d  writ 
of  attacbment.  Is  such  a  tortious  taking  and 
conversion  as  will  support  trover." 

In  a  recent  Taas  case  (Crawford  et  aL  t. 
Tbomason  et  al.,  63  Tex.  Ctv.  App.  661,  117 
S.  W.  181)  it  la  said  in  the  syllabus:  "Tbe 
moving  of  a  building  and  Its  contents  from  a 
strip  of  land,  under  a  writ  of  sequestration 
void  because  issued  before  Judgment,  Is  a 
conversion  of  tbe  property." 

And  in  the  case  of  Baldwin  v.  Wbittler,  16 
Me.  33,  the  court  ruled :  "A  writ,  unlawfully 
sued  out  In  the  name  of  another  by  the  de- 
fendant and  Irregularly  served  by  his  pro- 
curement, can  afford  blm  no  protection  in 
taking  the  property  of  another  under  color 
thereof 

In  Ward  v.  Carson  R.  W,  Co.,  13  Nev.  44, 
tbe  syllabus  declares:  "The  taking  of  per- 
sonal property  under  an  Invalid  sale,  with 
the  intent  to  convert  it  to  one's  own  use, 
amounts  to  a  conversion,  and  the  true  own- 
er of  the  property  can  recover  Its  value  in  an 
action  of  trover,  without  making  any  de- 
mand, notwithstanding  the  fact  tbat  the  pur- 
chaser purchased  tbe  property  in  good  faith, 
believing  his  title  to  be  valid."  See,  also, 
Harrell  v.  Harrell,  76  6a.  697. 

The  Instructlona  are  complained  of,  but 
they  were  In  harmony  with  tbe  views  herein 
expressed  and  we  think  fairly  stated  both 
the  issues  and  the  law.  The  further  conten- 
tion of  appellant  tbat  the  petition  failed  to 
state  a  cause  of  acUon  is  not  well  taken,  un- 
der the  authority  of  Capps  v.  Vasey  Bros., 
23  Okl.  664,  101  Pac.  1043.  The  claim  that 
plaintiff  Is  estopped  Is  equally  unavailing. 
This  Is  based  on  tbe  claim  that  the  illegal 
sale  of  the  crop  was  made  on  the  farm  where 
plaintiff  resided,  and  tbat  be  did  not  Inter- 
fere or  object  Under  the  tacts  It  is  not  nec- 
essary to  discuss  this  question  and  whether 
or  not  an  estoppel  would  lie  in  any  event 
under  the  circumstances,  for  tbe  reason  tbat 
plaintiff  was  not  prraent  at  tbe  sale,  al- 
though he  may  have  seen  the  constable  and 
men  out  in  tbe  field  on  bis  premises  on  the 
day  it  occurred. 

This  disposes  of  all  the  points  necessarily 
Involved,  and  convinces  us  tbat  the  canae 
should  be  affirmed. 

PEB  OUBIAIL  Adopted  in  whola. 
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TDRNEB  HARDWARE  GO.  t,  JOHN 
DEERB  PLOW  GO. 

(8Dprcm«  Court  of  OUahoma.   Nor.  U,  1918.) 

(Syllaliu      the  Court.) 

Appeal  and  Ebeob  (§  773*)  —  DisinsflAi,  — 

Failubs  to  Pile  Bbief. 

Where  plaintiff  in  error  fails  and  neglects 
to  file  brief,  as  required  by  role  7  of  this  court 
(95  Pac  Ti),  tbe  appeal  will  be  diuniased  for 
want  of  proBecntioD. 

[Ed.  Note.— For  other  caBes,  aee  Appeal  and 
Error,  Cent.  Dig.  K  8104,  8108-3110;  Dec. 

Dig.  s  rr3.»] 

Commlssloiiers*  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty ;  Farrar  McCain,  Judge. 

Action  by  the  John  Deere  Plow  Company 
against  tlie  Turner  Hardware  Company. 
Judgment  for  the  plaintiff,  and  defoidant 
brings  error.  Dismissed. 

Chas.  Bagg,  of  Muskogee,  for  plalntUE  in 
error.  John  H.  Moder,  of  Muskogee,  for  de- 
fendant In  error. 

6ALBRAITH,  O.  The  petition  in  error 
and  case-made  were  filed  in  this  court  on 
November  13.  1911,  and  the  cause  regularly 
set  for  submission  on  September  16,  1913. 
The  plaintiff  in  error  has  failed  to  file  and 
serve  brief;  as  required  by  rule  7  of  this 
court  (96  Pat  Ti).  In  fact,  neither  party 
has  filed  brleft  In  tSiis  case.  Apparently  the 
appeal  has  been  abandoned.  In  any  event, 
it  should  be  dismissed  for  want  of  proaecu- 
tioD.  Streeter  t.  McCoy.  34  OtU.  490,  126 
Pbcl  216;  Streeter  t.  Uuene,  34  Okl.  401, 
126  Pac.  216;  Thompson  v.  Murray,  34  OkL 
521, 125  Pac  1133;  BeUable  Ins.  Co.  t.  New- 
coniber.  34  Okl.  750,  127  Pac.  260;  M.,  O.  & 
G.  R.  Ca  T.  Johnson,  34  Okl.  816^  127  Pac. 
386:  First  Nat  Bank  v.  Baldwin,  84  OkL 
S25,  127  Pac.  260;  linow  t.  Fiye^  84  OkL 
826,  127  Pac.  422. 

PER  CURIAM.  Adopted  in  whole 


BONDIB8  T.  PORTER. 
(Bspnne  Court  of  OkUhoma.   Nov.  4,  1913.) 

(S^IMwt  fty  ike  CoNrCj 

DiTOKtB  (I  824*>— Ebtect— StrppoBT  OF  Child 

-COHPBHaATXON  OF  RELATIVE. 

Rev,  Laws  OkL  1010.  |  4867,  provides 
wt  the  parent  entitled  to  the  custody  of  the 
and  most  give  blm  support;  and  section  4376, 
aat  if  a  parent  neglects  to  provide  neceasariee 
for  his  ddld  "who  is  under  bis  charge,"  a 
tmrd  person  may  supply  them  and  recover  tbe 
nuonable  value  tbernrf  from  the  parent ;  and 
MctuD  4S77,  a  parent  is  not  bound  to  compen- 
ute  the  other  parent  or  a  relative  for  necea- 
uries  furnished  his  child  without  an  agree- 
ment Beld,  that  where  a  divorce  decree  gave 
tbe  custody  of  an  Infant  child  to  the  mother, 
bcr  father,  who  voluntarily  furnished  neces- 
xaries  to  the  child  while  in  her  custody,  in  tbe 


abseuce  of  an  agreement,  cannot  recover  com- 
pensation therefor  from  uie  father  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  8,  826;  Dec.  Dig.  g  324.*] 

Error  from  District  Court,  Bryan  County ; 
A.  H.  Ferguson,  Judge. 

Action  by  W.  Porter  against  William  Bond- 
les.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

J.  U.  Crook,  of  Dnran^  tor  plaintiff  In 
error.  B.  O.  Senter,  of  Dallas,  Tex.,  and  Ut- 
terbadc,  Hayes  ft  Ma^Donald,  of  Dnrant,  for 
defendant  In  enor. 

TUBNBB,  J.  On  Jannary  «,  UKLl.  in  the 
district  court  of  Bryan  county,  W.  Porter 
sued  Wm.  Bcmdlss  tm  account  for  Decessaries 
furnished  to  Ids  minor  sm.  In  a  snm  certain. 
After  losnea  Joined  by  a  general  denial  there 
was  a  tzlal  by  a  jury  and  judgmoit  for 
plaintiff,  and  defaidant  brings  the  case  here. 
He  assigns  Qiat  the  judgment  is  contrary  to 
law.  There  Is  no  dispute  as  to  the  facta. 
93ie  erldoice  discloses  that  the  defendant  is 
tbe  fttber  of  a  minor  child  nine  years  old, 
named  Walter  Bondlee ;  that  Helen  Bondles 
is  the  mother  of  the  child,  bom  In  lawful 
wedlock  with  defendant;  that  they  were 
divorced  on  or  about  July  31, 1902,  at  which 
time  she  was  decreed  the  custody  of  the 
child ;  that  the  decree  made  no  provision  as 
to  its  maintenance;  that  plaintiff  is  the  fa- 
ther of  Helen;  that  the  child  was  bom  In 
his  home;  that  after  the  decree  Helen  and 
tbe  child  continued  to  live  with  her  father  In 
Dallas,  Tex.,  until  the  date  of  the  trial,  plain- 
tiff supporting  them  both  voluntarily  and 
without  the  request  of  either  parent;  that 
plaintiff  never  advised  defendant  of  his  doing 
so  or  that  he  would  hold  him  liable  llor  the 
value  therefor;  and  that  defendant  never 
agreed  to  pay  for  the  sam& 

Rev.  Laws  Okl.  1910,  %  4367,  reads:  "The 
parent  entitled  to  the  custody  of  a  child  must 
give  him  support  and  education  suitable  to 
his  circumstances.  If  the  support  and  educa- 
tion which  the  father  of  a  legitimate  child 
is  able  to  give  are  Inadequate,  the  mother 
must  assist  him  to  the  extent  of  her  ability." 

Section  4376:  "If  a  parent  n^lects  to 
provide  articles  necessary  for  his  child  who 
Is  under  bis  charge,  according  to  his  drcum- 
stances,  a  third  person  may  in  good  faith 
supply  such  necessaries  and  recover  the  rea- 
sonable value  thereof  from  the  parent" 

Section  4377:  "A  parent  is  not  bound  to 
compensate  the  other  parent  or  a  relative 
for  the  voluntary  support  of  his  child  with- 
out an  agreemMit  for  compensation,  nor  to 
compensate  a  stranger  for  tbe  support  of  a 
child  who  has  abandoned  the  parent  without 
just  cause." 

Sections  4367  and  4376  came  to  us  from 
California  by  way  of  the  Dakotas  and  are 
identical  with  the  Civil  Code  (CaL)  H  196 
and  207.   Sections  196  and  207,  supra,  were 


ftt  oOw  easM  w*  same  toplo  and  section  NDHBBB  In  Dm.  Dig.  a  Am.  Ola.  K«r-Ho.  Scrtw  a  Rep'r  Indexm 
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under  constradion  by  the  Supreme  Court 
of  California  In  Selfridge  t.  Pazton  et  aL, 
145  Cal.  713,  79  Fac.  425.  Tbe  facta  in  that 
case  were  that  some  time  piior  to  September 
17,  1S&4,  defendanta  were  married  to  each 
other  and  that  dnrii^  that  time  their  child 
Boma  waa  bonr;  that  on  said  date  they  were 
divorced  by  a  decree  of  the  court  which  gave 
to  the  wife,  Bessie,  th»  cate  and  custody 
of  BiHna,  but  made  no  provision  aa  to  her 
maintoiance.  After  that  the  father  rei^ded 
In  Sonoma  and  the  mother  In  San  Vranctsco. 
After  that  Roma,  still  a  minor,  became  ill, 
and,  at  the  request  of  tbe  mothet,  plaintiff 
attended  her  professionally  and  performed  a 
certain  necessary  and  valuable  surgical  op- 
eration tm  her,  of  whiiA  the  father  was  in- 
formed by  plainUfl,  who  replied  tiut  he 
would  be  obliged  if  plaintiff  would  advise 
him  of  any  change  In  the  patient's  condi- 
tion, at  which  time  plaintiff  knew  of  the  di- 
vorce decree  and  that  Boma  had  been  living 
several  years  In  the  care  and  custody  of  ber 
mother  under  the  decree.  Speaking  to  sec- 
tions 196  and  207,  supra,  the  court,  in  re- 
versing the  judgment  for  plaintiff,  said:  "By 
these  sections,  the  duty  to  support  a  ^ild, 
and  tlie  liabllty  to  the  third  party  for  neces- 
saries furnished  it.  are  clearly  confined  to 
a  parent  'entitled  to  the  custody'  of  the  child 
and  having  it  'under  his  charge*;  and  no 
such  liability  attaches  to  a  parent  who  has 
been  deprived  of  such  custody  and  charge. 
In  the  opinion  delivered  by  tbe  learned  judge 
of  the  court  below,  for  whose  judgment  we 
have  tbe  highest  respect,  much  weight  is  giv- 
en to  the  consideration  of  tbe  Injustice  which 
mi^t  follow  If  a  father  could  escape  lia- 
bility to  support  his  children  an  account  of 
a  decree  of  divorce  founded  on  his  miscon- 
duct; and  counsel  for  respondent  also  urge 
that  consideration.  But  strong  views  bave 
been  expressed  tbe  other  way  to  the  point  that 
a  fkther  derived  of  tbe  custody,  control, 
and  services  of  bis  child  Is  not  Justly  liable 
to  third  persons  who  choose  to  furnish  it  sup- 
plies. In  Ex- parte  Miller,  109  Cal.  648,  42 
Pac.  428.  Justice  Temple,  In  a  concurring 
opinion,  says;  'When  a  parent  is  deprived  of 
the  custody  of  his  cblld,  and  therefore  to 
the  right  of  Its  services  and  earnings,  by  a 
summary  proceeding,  he  Is  no  longer  liable 
for  Its  support  and  education.  This  Is  true 
as  a  general  proposition  of  law,  and  it  is 
rect^Ized  by  our  Code.  Section  196  of  the 
Civil  Code  provides  that  a  parent  entitled  to 
the  custody  of  a  child  must  give  him  support 
and  education  suitable  to  his  clrcnmstances, 
plainly  implying  that  the  parent  does  not 
owe  that  duty  to  a  child  when  he  is  not  en- 
titled to  Its  custody.'  And  he  further  refers 
to  section  207,  as  providing  that,  when  a 
parent  neglects  to  provide  necessaries  for 
a  child  'who  Is  under  his  charge,'  then  third 
persons  may  do  so,  and  recover  the  value; 
and  he  further  says  that  In  no  instances  ex- 


cept those  specially  iwovided  for  in  the  Code 
'has  the  court  power  to  deprive  the  parent 
of  his  authoritr,  and  yet  hold  him  liable  for 
the  maintenance  of  bis  cblld.' " 

As  we  take  this  to  be  a  prt^r  coustmc- 
tion  of  these  statutes,  we  follow  this  case. 
See,  also,  McKay  v.  McKay,  125  Cal.  65,  57 
Paa  677;  Ramsey  v.  Ramsey,  121  Ind.  215, 
28  N.  B.  69,  6  L.  B.  A.  682;  Bnrritt  v.  3ur- 
rltt,  29  Barbb  (N.  T.).  124;  Harris  v.  Harris, 
5  Kan.  40;  Finch  v.  JPtncHi,  22  Conn.  411; 
Brown  V.  Snath,  19  R.  I.  319,  83  Atl.  466,  SO 
L.  B.  A.  680;  Hall  r.  Green,  87  Me.  122,  32 
Atl.  796,  47  Am.  St  Bep.  311;  Fulton  v.  Ful- 
ton. 52  Ohio  St  229,  89  N.  EL  729,  29  L.  R.  A. 
678,  49  Am  gt  Bep.  720 ;  Jobnson  v.  Onstecl, 
74  Mich.  437,  42  N.  W.  62;  Hancock  T.  Mer^ 
rick,  10  Cuah.  (Mass.)  41;  Husband  v.  Hus- 
band, 67  Ind.  583,  33  Am.  Bep.  107 ;  Scfaoul- 
er's  Dom.  ReL  |  237,  p.  371. 

We  are  therefore  of  the  opinion  that  tlie 
judgment  should  be  reversed  and  rendered. 
It  is  so  ordered.  Atl  the  Justices  concur, 
except  WILLIAMS,  J.,  not  partldpating. 


THIOFEN  V.  RISBT. 
(Supreme  Court  of  Oklahoma,   Nov.  11.  1918.) 

(St/Oabut  bv  the  Cowrt.) 

Appeal  and  Ebrob  (|  1010*)— BavjBW— Ques- 
tions OP  Fact. 

Where  a  case  is  tried  by  the  court  without 
tbe  Intervention  of  a  jury,  upon  controverted 
questions  of  fact,  and  there  is  evidence  reason- 
ably tending  to  support  tbe  findings  of  the  trial 
court,  such  findings  will  not  be  diatuzlDed  on  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  8079^82,  4(»i;  Dec. 
Dig.  i  1010.*] 

OonunUwioners*  Opinion,  Division  No.  2, 
Error  from  District  Court,  Wagoner  County ; 
B.  O.  Allen,  Judge. 

Action  by  lizzie  Rlsby  against  J.  H.  Thlg- 
pen  for  cancellation  of  deed.  Judgment  for 
the  plaintiff,  and  defendant  brings  error. 
Affirmed. 

J.  H.  Sutherlln,  of  Wagoner,  and  Bailey  & 
Wyand,  of  Muskogee,  for  plaintiff  In  error. 
Murphey  &  Noffsinger,  of  Muskogee^  for  de- 
fendant In  error. 

6ALBBAITH.  C.  The  petition  filed  In  the 
district  court  by  tbe  defendant  in  error,  onolt- 
ting  tlie  caption,  was  In  the  form  following: 

"That  she  waa  formerly  tbe  owner  of  the 
northeast  quarter  of  section  7,  township  18 
north,  range  16  east  of  the  Indian  base  and 
meridian  in  Wagoner  oonnty,  OkL,  and  that 
tbe  same  was  her  allotment  as  a  Creek  reed- 
man  citizen,  and  was  duly  allotted  and  pat- 
ented to  ber  as  a  member  of  said  Creek  Tribe 
of  Indians. 

"II.  That  heretofore,  to  wit,  on  the  6th 
day  of  June,  1901,  when  she  was  of  full  age, 
and  competent  to  convey,  and  after  the  re~ 
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strtetloiis  on  her  aaid  land  had  been  nmored 
act  of  GongresB,  Blie  sold  and  oonveyed 
the  east  half  of  the  northeast  quarter  of  aeo- 
titm  7,  township  18  north,  range  16  eaat,  con- 
taining 80  acres,  more  or  lees,  in  Wagons 
county,  Okl^  to  one  JnUns  Deutsch.  Her 
busband,  Tom  Blsby,  Joining  with  her  in  the 
conveyance  to  the  said  Jnlios  Deutsch  <m 
said  date,  and  that  she  received  from  the 
said  Julius  Deutsch  as  the  purchase  money 
from  said  land  the  sum  of  $1,080,  and  that 
afterwards,  to  wit,  on  the  24th  day  of  Sep- 
tember, 1904,  she  sold  and  conveyed  the 
northwest  quarter  of  the  northeast  quarter, 
of  section  seven,  township  18  north,  range 
13  east,  containing  40  acres,  more  or  less,  in 
Wagoner  county,  to  the  said  Julius  Deutsch, 
for  the  purchase  price  of  $600,  and  on  said 
date  executed  to  him,  her  husband,  Tom 
Risby,  Joining  therein,  a  warranty  deed  to 
said  land,  and  received  from  him  the  full 
purchase  price  thereof,  to  wit,  the  sum  of 
S50O. 

"III.  That  at  Uie  time  of  the  making  of 
botb  of  said  conveyances,  the  said  plaintiff 
herein  was  of  full  age,  and  competent  to  con- 
vey said  land,  and  represented  to  the  said 
Julius  Deutsch  that  she  was  of  full  age,  and 
received  from  him  the  sum  of  $1,680  in  foil 
for  her  said  surplus  allotment  in  the  same 
and  conveyance  of  said  land  to  him. 

"IV.  That  subsequently,  to  wit,  on  the 

  day  of   ,  1907,  this  defendant 

came  to  plaintiff  and  falsely  and  fraudulent- 
ly represoited  to  her  that  her  former  deeds 
to  said  land  were  void  and  of  no  force  and 
effect,  for  the  reason  that  she  was  not  of 
fall  age,  and  had  not  at  that  time  attained 
tbe  age  of  18  years,  and  represented  to  plain- 
tiff that  she  was  mistaken  about  her  age  at 
that  tlme^  and  that  he  would  be  able  to 
^ve,  by  a  number  of  witnesses  who  knew 
tbe  facts,  that  she  was,  at  that  time,  under 
age,  and  If  she  wonld  convey  the  land  to 
him,  and  also  her  homestead,  he  would  set 
uide  the  title  made  by  her  conrcyrances  to 
JuUus  Deutsdi,  and  would  convey  to  her  40 
acres  of  said  land,  and  would  then  deed  her 
40  acres  In  exchange  of  her  homestead  40, 
and  pay  her  a  difference  of  $140. 

"V.  Plaintiff  says  that  die  is  an  Ignorant 
woman,  onnsed  to  doing  business,  and  that 
Bhe  protested  at  that  time  that  she  was  of 
age  at  tbe  time  she  made  the  conveyance  to 
tbe  said  Jnllua  Deutsch,  and  that  it  was  not 
true  that  she  was  undw  age,  nor  did  she^ 
the  plaintiff,  bdleve  he  could  make  proof  to 
Qiat  effect 

"Vh  Plaintiff  saya  that  the  defndant  pec^ 
dsted  in  his  rcproscntattone  and  statements 
u  to  her  age  and  aa  to  ttie  fact  that  be  could 
make  proc^  that  9h6  waa  a  minor  at  the  time 
of  tbe  conveyance  afbresaid,  and  finally  in- 
duced the  plaintiff  to  make  conveyance  to 
him  of  her  homestead,  to  wit,  the  sonth- 
wat  quarter  of  the  northeast  quarter  of 
Kcdon  7,  township  18  north,  range  16  east. 


by  reason  of  said  repres^itationB,  upon  his 
agreement  to  convey  to  her  the  southeast 
quarter  of  Che  northeast  quarter  of  section  7, 
township  18  north,  range  16  east,  In  Wagoner 
county,  Okl.,  whldi  he  represented  to  plain- 
tiff that  be  had  a  good  title  to,  and  that  he 
would  jmj  her,  the  aald  plaintiff,  $160  dlffer- 
enoe  between  said  trade,  to  represent  tbe 
value  of  Improvements  on  tbe  homestead  40. 

"VII.  That  plaintiff  did  execute  the  deed 
to  her  homestead,  and  also  made  a  convey- 
ance to  her  surplus  allotment  theretofore 
conveyed  to  Julius  Deutsch,  to  the  said  de- 
fendant, relying  on  his  repreeentations  and 
believing  the  same  to  be  true,  and  thereup- 
on the  said  defendant  executed  a  quitclaim 
deed  to  the  southeast  quarter  of  the  north- 
east quarter  of  section  7,  township  18  north, 
range  16  east,  In  Wagoner  conn^,  OkL,  to 
this  plaintiff. 

"VIII.  Plaintiff  aUeges  that  defendant 
further  agreed  and  bound  himself  to  execute 
a  warranty  deed  to  the  latter  tract  of  land, 
and  thereby  conveying,  with  a  deed  of  full 
covenant  of  warranty,  full  title  to  said  land, 
but  that  after  plaintiff  had  executed  the 
deed  to  him  of  her  allotment,  she  discovered 
that  the  deed  be  had  executed  was  not  a 
warranty  deed,  bat  was  a  quitclaim  deed, 
and  she  since  discovered  that  the  plaintiff 
had  no  right  or  title  to  said  land,  or  no  in- 
terest therein  at  the  time  of  his  conveyance 
of  said  land  to  her,  and  in  that  respect  the 
consideration  for  the  deed  to  her  homestead 
land  to  the  defendant  has  foiled 

"IX.  Plaintiff  alleges  that  she  Is  in  posseS" 
slon  of  said  premises,  and  has  beeu  occupy- 
ing the  same,  to  wit,  the  southeast  quarter 
of  the  northeast  quarter  of  section  7,  town- 
ship 18  north,  range  16  east,  tor  the  last 
two  years. 

"X.  Plaintiff  has  recently  learned  that  all 
tbe  statements  and  representations  made  by 
the  defendant  to  her  that  induced  her  to 
make  the  conv^ance  to  him  were  and  are 
false  and  toiudulent;  that  she  was  not  un- 
der the  age  of  18  at  the  time  of  her  convey- 
ance of  her  burplus  land  to  the  said  Julius 
Deutsch ;  that  the  plaintiff  cannot  prove  by 
said  relatives,  or  any  of  them,  that  she  was 
not  of  the  full  age  at  that  time;  that  the 
defendant  did  not  have  title  to  the  40  acres 
conveyed  to  her  out  of  her  surplus  allotment; 
and  that  all  of  said  statements  were  known 
by  the  defendant  to  be. false  and  said  repre- 
sentations to  be  untrue  at  tiie  time  they  were 
made  to  him. 

"Xt.  Platntlfl  alleges  that  she  is  ready  and 
wUUng  to  pay  Into  the  court  the  amount  she 
has  received  from  said  J.  H.  Thigpen  In  con- 
sldezation  of  said  exchange  of  said  lands,  and 
prays  tbe  court  that  her  conveyances  to 
him  heretofore  described  may  be  set  aside 
and  held  for  naught;  that  her  conveyance 
to  the  said  Julius  Deutsch  of  her  surplus 
allotment  may  be,  in  alt  things,  confirmed  and 
that  the  court  decree  that  the  defendant 
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reconvey  to  her  her  homestead,  and  upon 
failure  of  the  defendant  to  do  so  that  the 
court  appoint  a  eonunlBsloner  to  make  said 
conveyance,  that  she  may  have  her  costs  and 
all  other  proper  relief  in  the  premises." 

The  plaintiff  In  error  answered  by  general 
denlaL  Said  cause  was  tried  to  the  court 
without  a  Jury,  The  court  found  as  follows : 
"Now  on  this  the  27th  day  of  April,  1911,  the 
above-entitled  cause  came  on  to  be  heard  be- 
fore the  court,  and  was  submitted  to  the 
court  for  trial,  and  the  court,  after  hearing 
the  evidence  and  being  fully  advised  In  the 
premises,  finds  the  allegations  of  the  peti- 
tion of  the  plaintiff  to  be  true,  and  that  the 
plaintiff  is  entitled  to  the  relief  prayed  for 
In  her  petition,  and  that  the  conveyance  for 
the  southwest  quarter  of  the  northeast  quar- 
ter of  section  7,  township  18  north,  range 
16  east  in  Wagoner  county,  Okl.,  should  be, 
and  the  same  Is  hereby,  canceled  and  set 
aside  upon  the  payment  into  court  of  the 
sum  of  $200  by  the  plaintiff  for  the  defend- 
ant, and  that  said  sum  shall  constitute  and 
be  a  lien  upon  said  real  estate  until  the  sum 
Is  paid,  and  that  upon  the  payment  of  said 
sum  into  court  the  title  to  said  premises 
shall  revert  to  and  be  vested  in  plaintiff, 
and  her  title  In  all  things  be  quieted  and 
confirmed,  and  that  the  defendant's  Interest 
and  apparent  title  therein  shall  be  held  for 
naught"— and  decreed  acconllngly. 

The  plaintiff  In  error  argues  but  one  prop- 
osition in  his  brief,  and  that  is  that  the  de- 
cree of  the  court  is  not  sustained  by  suffi- 
cient evidence,  and  asks  the  court  to  review 
and  weigh  the  evidence  and  reverse  the  de- 
cree of  the  trial  court  on  account  of  insuf- 
ficient evidence  to  support  the  same. 

In  Patterson  v.  Meyer,  28  Okl.  304,  at  page 
306,  114  Pac.  256,  at  page  257,  It  is  said: 
"This  court  has,  time  and  again,  declared 
that:  (a)  Where  a  cause  is  tried  by  the 
court  without  the  intervention  of  a  Jury,  up- 
on controverted  questions  of  fact,  and  there 
is  evidence  reasonably  tending  to  support  the 
findings  of  the  trial  court,  such  findings  will 
not  be  disturbed  on  ttie  weight  of  the  evi- 
dence; and  (b)  where  the  testimony  la  oral 
and  conflicting,  and  the  finding  •  •  • 
1«  a  finding  of  every  special  thing  necessary 
to  be  foond  to  sustain  the  general  finding, 
and  Is  condnsiTe  upon  this  court  npon  all 
doubtful  and  disputed  questlona  of  fact 
HcGann  t.  McCann  pt  aL,  24  OkL  264,  103 
Fac:  6M;  Senurd  r.  Gaaler  et  al.,  24  OkL 
27B,  103  Pac.  740." 

Again  In  McCann  r.  McCann,  supra,  Mr. 
Justice  Williams,  speaking  for  tlie  court, 
Bald:  "In  this  case  there  is  competent  evi- 
dence reasonably  tending  to  support  the  Is- 
snee  on  the  part  of  the  defendant,  although 
the  preponderance  thereof  on  some  of  the 
material  Issues  may  have  been  in  fbvor  of 
tiiB  plaintiff.  Yet  all  of  the  evidence  having 
been  oral,  and  the  trial  court  Iiavlng  had  an 


opportunity  to  see  the  witnesses  face  to  face, 
to  observe  thdr  demeanor  and  manner  of 
testifying,  their  frankness,  candor,  and  sin- 
cerity, pr  want  of  such,  their  opportunity, 
or  want  of  opportunity,  to  be  conversant  with 
the  facta  about  which  they  gave  evidence, 
and,  in  fact,  to  weigh  under  his  personal 
scrutiny  everything  that  goes  to  determine 
the  fact  of  the  credlMllty  of  the  witnesses, 
under  such  circumstances  this  court  will 
not  Invade  the  prerogative  of  the  lower  court, 
when  there  Is  competent  evidence  reasonably 
tending  to  support  the  issues  and  set  aside 
its  findings."  See,  also,  Harrill  v.  Parkinson, 
27  OkL  526,  112  Pac  970;  Smith  v.  Stewart, 
29  Okl.  26,  116  Pac.  182;  Bohart  v.  Jla- 
thews.  29  Okl.  315,  116  Pac.  944;  Bank  v. 
Harrison,  29  Okl.  302,  116  Pac.  789;  Patter- 
son V.  Meyer,  28  OkL  304,  114  Pac.  256;  Jef- 
fers  V.  Heusley,  28  Okl.  619,  114  Paa  1101. 

While  all  of  the  evidence  In  the  instant 
case  was  not  oral,  the  record  evidence  was 
not  controverted,  and  from  a  careful  reading 
of  the  entire  record  we  have  no  hesitancy  in 
saying  that  there  was  abundant  testimony 
to  support  the  finding  of  the  court  below. 

Since  the  only  questions  presented  by  the 
record  are  those  which  would  require  this 
court  to  weigh  the  evidence  and  determine 
where  the  preponderance  lay,  and  as  this 
cannot  be  done  under  the  w^-establiabed 
rule  in  thta  Jurisdiction,  It  follows  that  the 
judgment  appealed  from  ontfbt  to  be  af- 
firmed. 

PER  CUBIAM.  Adopted  In  whole. 


GOODMAN  V.  BBOUGHMAN  et  al 
(Supreme  Court     Oklahoma.   Nov.  U,  191&) 

/'fiyBsbiH  by  the  Court.) 

L  Affui.  aso  Bebob  d  770*)— BBicra— Dis- 
position OF  CaITBB. 

Where  no  briefs  are  filed  by  defendant  in 
error  and  the  errors  presented  in  plaintiff  in  er- 
ror's brief  are  reasonably  bonia  out  by  the  rec- 
ord, the  contention  as  to  such  errots  wUl  be 
tfostained. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  8104,  3106,  8107;  Dec  Dig. 
{  770.*] 

2.  Pleading  (|  343*)— Judgicent  oh  Pi.eaj>- 

INGS. 

Where  an  answer  contains  a  statement  of 
facts  conatitutiag  a  defense  to  plaintiff's  cause 
of  action  and  plalntifiF  files  a  verified  reply  al- 
leging facts  which  put  in  issue  the  existence  of 
the  facts  conatitnting  the  answer,  it  Is  error  to 
render  judgment  on  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Gent  Dig.  SI  1048-lOSl;  DecTDIs.  1 3481^^ 

Commissioners'  Opinlra,  Dtvlston  No.  2. 
Error  from  Superior  Ooort,  Cnstw  Coonty; 
J.  W,  Lawtw,  Judge. 

Action  by  X  B.  Gkiodman  against  A.  H. 
Broughman  and  another.  Judgment  for  de- 
fendants, and  plaintiff  brings  orror.  Ke- 
versed. 
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Andrew  X  Wdcb.  of  GUnton.  lor  plaintiff 
In  error. 

HARRISON,  O.  This  was  an  action  by  J. 
B.  Ooodmas  agalnat  tbe  GUnton  &  Oklahoma 
Western  Railway  Company  for  work  and 
labor  done  tor  said  company  under  the  dlrec- 
doa  of  Its  agent  and  contractor.  The  defend- 
ant moved  to  dismiss  tbe  action  because  of 
plaintiff's  failure  to  give  security  lor  costs. 
Tbe  court  orermled  the  motion  to  dismiss  but 
directed  plaintiff  to  file  a  cost  bond  or  pauper 
oath  in  lien  thereof  within  30  days.  Flain- 
tifl  being  unable  to  make  tbe  cost  bond  with- 
in tbe  30  days,  and  not  being  able  to  make 
the  statutory  pauper's  a£Bdarit  because  of 
Inability  to  give  the  required  notice  to  de- 
fendant, dismissed  bis  action;  the  same  be- 
ing docket  No.  67.  He  then  proceeded  to  give 
tbe  required  notice  to  defendant  and  there- 
after reflled  his  action;  the  new  action  being 
No.  162.  Defendant  filed  answer  in  cause 
No.  162,  the  second  action,  alleging  that  the 
jnestions  InToWed  In  No.  162  had  been  de- 
tennlned  and  plaintlfTs  right  of  action  con- 
cluded by  the  order  of  tbe  court  In  dismiss- 
iDg  Na  67  with  prejudice.  Plaintiff  there- 
npcm  filed  a  motion  to  modify  such  order, 
allying  that  tbe  order  of  dismissal  with  prej- 
udice bad  been  procured  by  fraud  and  mis- 
r^resentatlon  and  deception  upon  the  coart, 
without  the  knowledge  of  plaintiff  and  with- 
out plaintiff  being  present  at  the  bearing,  and 
that  each  order  was  obtained  48  days  after 
plaintiff  had  dismissed  bis  action  and  17  days 
after  be  bad  refiled  tbe  second  action.  De- 
fendant filed  demurrer  to  tbe  motion  to  mod- 
ify the  order  of  dismissal,  which  was  sns- 
tained  and  excepted  to  by  plalntlft.  Plaintiff 
then  filed  verified  reply  to  defendant's  an- 
swer In  No.  1^,  in  which  he  denied  tbe  facts 
Bet  np  in  the  answer  showing  the  order  in 
xose  No.  67.  and  further  alleged  that  same 
was  procured  through  fraud  and  Irregularity 
and  that  It  was  granted  without  the  knowl- 
edge of  plaintiff  and  without  power  of  tbe 
ffinrt  to  make  it  Thereupon  defendants 
moved  for  Judgment  on  the  pleadings.  The 
motion  was  sustained  and  action  No.  162  dis- 
missed on  the  ground  that  the  rights  of  the 
parties  to  the  action  had  been  determined  by 
tbe  order  of  dismissal  of  cause  No.  67. 

The  cause  comes  here  on  tbe  two  proposi- 
tions: First,  that  tbe  court  erred  In  sustain- 
ing the  demurrer  to  motion  to  vacate  or  mod- 
ify the  order  of  dismissal  with  prejudice  in 
cause  Na  67;  second,  that  it  erred  in  ren- 
dering Judgment  on  the  pleadings  in  cause 
No.  162. 

t1, 2]  There  have  been  no  briefs  filed  nor 
appearance  made  by  defendant  In  error,  and 
tbe  prop<MltIon  urged  In  brief  of  plaintiff  In 
error  seenui  to  be  well  taken.  It  is  nnneces- 
•ary.  however,  to  determine  the  proposition 


whether  the  court  srred  In  Baatainlng  denuf- 
Ttx  -to  plalntUFs  mottmi  to  modify  the  order 
of  dismissal  made  tai  action  No.  67  for  the 
reason  that,  after  the  demorrer  vras  aoslnln- 
ed,  then  plaintiff  filed  a  verified  reply  to  de- 
fendant's answer.  D^endant  had  answered 
by  setting  up  tiie  order  of  dismissal  as  con- 
stltattos  a  bar  to  plaintiff's  right  of  action 
becanse  It  had  been  dlamlBsed  with  preju- 
dice (Plaintiff  filed  verified  reply  that  tbe 
order  of  d^f^BWii  in  No.  67  bad  been  obtain- 
ed throng  fraud  and  deo^>tion  and  without 
his  knowledge  at  en  ex  parte  hearing  some 
48  days  after  plaintiff,  upon  his  own  motion, 
bad  dismissed  his  action  In  No.  67  and  17 
days  after  be  bad  been  able  to  comply  with 
the  court's  order  as  to  costs  and  had  refiled 
his  seetmd  action.  The  allegations  In  ttie 're- 
ply wen  snffldent,  If  true,  to  conatttnte  a 
replicaticni  to  defendant's  answer,  and  we 
think  the  coort  erred  In  rendering  Judgment 
upon  tbe  jdeadlngs  In  favor  of  defendant  and 
denying  plaintiff  a  rli^t  to  a  trial  of  his  case 
upon  the  merits. 

We  think  the  judgment  sboiOd  be  rerased, 
and  the  cause  remanded,  with  Instmetions 
that  tbe  action  be  reinstated  and  plaintiff  be 
given  an  opportunitr  to  have  bis  cause  of  ac- 
tion tried  upim  Uie  mwits. 

PBB  OUBIAM.  Adopted  In  whole. 


JOINBB  et  aL  V.  COBB. 
(Snprane  Court  of  Oklahoma.   Nov.  11,  191S.) 
Afpeai.  ahd  Ebbob  (I  773*)— DismsBAL  — 

Faxlube  to  Fili  BBiBr. 

Where  plaintiff  in  error  fails  to  file  his 
brief  aa  required  by  rale  7  (95  Pac.  vl),  the 
appeal  will  be  dlsmused. 

[Ed.  Note.— Fw  otiier  casea,  see  Appeal  and 
Error,  Cent  Dig.  H  SloSTsiOft-atlO ;  Dee. 
Dig.  I  778.*] 

CommlssIonerB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Grady  County; 
Frank  M.  Bailey,  Judge. 

Action  by  Sampson  Cobb  against  C.  M. 
Joiner  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Dismissed. 

a  M.  Fechhelm^,  of  Chickasha,  and  0.  S. 
Arnold,  of  McAlester.  for  defoidant  In  error. 

HARRISON,  C.  Tbe  petition  In  error  and 
transcript  of  the  record  below  were  filed  In 
this  court  August  3,  1911.  October  1,  1911, 
defendant  In  error  filed  motion  to  dismiss  for 
failure  to  comply  with  rale  7  of  this  court 
(95  Pac.  vi).  The  cause  was  assigned  for  sub- 
mission at  the  June  term,  1913. 

No  briefo  having  been  filed,  the  motion  to 
diemlss  Is  sustained,  and  tiie  appeal  dis- 
missed. 

PER  CURIAM.   Adopted  In  whole. 
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BOTD  T.  WEBB  QUEBNSWABE  CO. 
(Supivm*  Ooart  of  Oklahoma.   Nor.  U,  1918^ 

(St/Uabiu  by  1h9  Covrt.) 

Appeal  and  Ebbob  (|  773*)  — DiainsBAi— 

Failitbb  to  File  Bbief. 

Where  plaintiff  in  error  filea  no  brief  aa 
required  by  rule  7  of  thia  court  GO  Okl.  Tui, 
95  Pac.  Ti),  the  appeal  will  be  fllwnliiwWI  for 
want  of  proaecution. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent.  Dig.  ff  SlO^TsiOS-^llO ;  Dec. 
Dig.  k  773-*] 

Error  from  District  Court,  Johnston  Coun- 
ty; Nick  Wolfe,  Judge. 

Action  by  the  Webb  Queenaware  Company 
against  A.  Boyd.  Judgment  for  plalntlfE, 
and  deftodant  brings  error.  Dismissed. 

GorneUna  Bardy*  of  Tishomingo,  for  ploin- 
tlfC  in  error.  Bledsoe  &  Treadwell,  of  Okla- 
homa City,  fbr  defendant  In  error. 

HATES,  C.  J.  ThlB  appeal  Is  prosecuted 
from  a  Judgment  of  the  court  below  against 
piflifft^ff  In  error  upon  an  account  Since  the 
Instltutlm  of  ttie  appeal,  plaiutUT  In  error 
baa  filed  a  i^ea  In  abatement.  Defendant  In 
»ror,  before  the  cause  was  readtted  for  sub- 
mission, filed  a  brief  In  oppoaltUm  to  the  plea 
in  abatement  and  upon  the  merits  of  the 
case,  urging  that  the  same  should  be  affirm- 
ed. PlaintUC  in  error,  on  the  other  hand,  has 
failed  to  file  any  brief  In  support  of  bis  plea 
In  abatement,  or  upon  the  merits  of  bis 
cause. 

Since  he  has  foiled  to  comply  with  rule 
7  of  this  court  (95  Pac  vi)  by  filing  briefs, 
his  appeal  should  be  and  Is  dismissed  for 
want  of  prosecution.  Baker  t.  Forrest,  26 
OkL  12,  108  Paa  407;  Bohanan  t.  WUsmi, 
27  OkL  753,  U7  Pac;  209;  Bice  t.  Jones,  82 
OU.  734,  124  Pac.  67.  All  the  Justicee  con- 
cur, except  WILUAMS,  J.,  absent  and  not 
participating. 


MOOBB  T.  JOHNSON. 
(Supreme  Court  of  Oklahoma.  Nov.  11,  1918.) 

f8vll»1»u  »y  1h0  Court) 

X  Appeal  and  Ebbob  ({  1002*)— Review— 

Questions  or  Fact. 

Where  all  the  material  issues  in  a  cause  are 
foirly  and  fully  submitted  to  the  jury  in  the  in- 
structions of  the  court,  the  findings  of  the  jury 
under  all  the  testimony,  the  facts,  and  circnm- 
stanCRS,  where  the  testimony  is  confiicting,  will 
not  be  disturbed  if  there  is  sufficient  evidence 
reasonably  tending  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Sf  8936-3937;  Dea  Dig.  | 
1002.*] 

2.  Appeal  and  Ebbob  (S  1001*)— Bbtxcw— 
QuESTions  ov  Fact. 

And  in  an  action  for  personal  injuries, 
where  the  issue  of  negligence  and  contributory 
negligence  are  involved,  and  such  issues  are  fair- 
ly and  fully  submitted  to  the  jury,  their  finding 


If  reasonablT  supported  by  tb»  erfUanoe.  wlB  not 
be  disturbed. 

[Ed.  Note^For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  3022,  3928-8034;  Dec.  Dig. 
JlOOl*] 

8.  Appeal  and  Ebbob  ^  1004*)— BxTinw— 

Excessive  Damages. 

Likewise,  where  tha  question  <rf  tibe  ex- 
tent of  the  injuries  and  the  amount  which  would 
fairly  compensate  the  Injured  party  for  same  are 
properly  submitted  in  the  charge  of  the  court, 
the  verdict  will  not  be  set  aside  because  <^  ex- 
cessive damages,  where,  under  all  the  facts  and 
drcomstancea,  the  amount  ot  such  verdict  does 
not  appear  unreasonable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8944-3947;  Dec  Dig.  | 
1004.*! 

(Additional  8yUltlit»  hy  Editorial  Staff.) 

4.  Neolioencb   (S   113*)— Pleading— Nioa- 

TIVINO  CON^BUTOET  NBGUGBNCB. 

In  an  action  for  injuries  reenltln|;  (lom  Hie 
falling  of  a  water  tank  constructed  by  defend- 
ant in  plaintiff's  kitchen,  an  allegation  in  the 
petition  that,  before  defendant  had  left  the  prem- 
ises, plaintiff  called  their  attention  to  the  con- 
dition of  the  tank,  and  they  told  her  that  the 
same  was  properly  erected  and  safe  and  that  no 
danger  could  be  apprehended  therefrom,  was  not 
defective  in  that  it  confessed  knowledge  of  the 
defect  and  assumption  of  risk  of  injury  there- 
from. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  IS  186-103;  DecTDfg.  1 113.*] 

5.  Tbial  (i  260*)— iHsxnuoiiOHs— Banni- 

TION. 

Requested  inatmetlons  covered  by  those  giv- 
en are -properly  denied. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  §g  651-659;  Dec.  Dig.  |  260.*] 

6.  NEOLIUENCB  (I  136*)— OONTBIBUTOBT  NCO- 

LiGENCB— Knowledge  of  I^efect. 

The  fact  that  plaintiff  called  the  attention 
of  defendant  to  what  plaintiff  believed  to  be  a 
defect  in  a  tank  placed  by  defendant  in  plain- 
tiffs kitchen  did  not  show  contribatory  negli- 
gence as  a  matter  of  law  precluding  recovery 
by  plaintiff  for  injuries  BUDsequently  received 
by  the  falUng  of  the  tank,  where  defendant,  on 
the  making  of  such  complaint  showed  plaintiff 
that  the  tank  was  safe  and  assured  her  that  no 
danger  could  arise  therefrom. 

[Ed.  Note.— For  other  easea,  see  Negligence, 
Cent.  Dig.  H  277-863;  Dea  D^.  I  186.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court  Oklahoma  Coun- 
ty; Charles  H.  Garrett  Special  Judge. 

Action  by  Bessie  Johnson  against  A.  H. 
Moore.  Judgment  for  plaintiff  and  defend- 
ant brings  error.  Affirmed. 

Bolen  &  Adkins,  of  Oklahoma  City,  for 
plaintiff  In  error.  J.  W.  Laws  and  Claud 
±3tringer,  both  of  Oklahoma  Gl^,  for  defend- 
ant In  error. 


HARBISON,  a  Ttats  action  was  begun  la 
the  superior  court  of  Oklahoma  coun^  in 
August,  1000,  by  Bessie  Johnson  against  A. 
H.  Hoore  for  Injuries  allied  to  bare  been 
sustained  by  a  falling  water  tank  on  Aiutl 
19,  1009.  The  tank  in  question  was  a  hot 
water  tank  holding  about  80  gallons,  about  5 
feet  long  by  1  foot  in  diameter,  which  defend- 
ant had  constructed  for  plaintiff  in  the  kit<*i- 
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eo  of  idaintUTa  residence.  It  was  construct- 
ed atwut  6  Inches  from  the  wall  and  set 
aboDt  16  Inches  above  the  floor  apon  three 
diTergeot  legs.  While  plaintiff  was  moving 
aboat  at  her  kitchen  work,  the  tank  fell 
over  on  her,  braising  her  and  injaring  her 
hip  and  foot,  for  which  Injnrles  the  action 
was  brought  because  of  the  negligent  con- 
struction of  the  tank  and  the  defectlTe  con- 
dition In  which  it  was  left  bj  defendant  at 
Cbe  time  the  work  was  completed. 

The  cause  was  tried  In  Jannar^,  1911,  re- 
solting  in  a  verdict  in  favor  of  plalntUF  In 
the  snm  of  $500.  From  the  judgment  npon 
sudi  verdict  defendant  appeals  npon  18  as- 
F^l^ments  of  error.  The  first  assignment 
tbat  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial  is  presented  with  and 
included  within  the  other  assignments.  The 
second  assignment  is  that  the  oonrt  erred  in 
not  rendering  Judgment  for  plaintiff  in  er> 
ror  on  the  pleadings.  This  contention  can- 
not be  sustained.  The  petition  stated  a  cause 
ot  action  and,  if  sustained  by  the  evidence, 
WIS  snffldent  upon  wbidi  to  base  a  Jndg- 

[4]  Plaintiff  In  error  contends,  however, 
tliat  the  petition  on  its  face  shewed  that 
plaintiff  below  was  not  entitled  to  recover 
because  of  the  following  allegation:  "On  the 
mb  day  of  April.  1909,  and  before  toe  de- 
feadants  had  left  the  premises,  that  she  call- 
ed the  attention  of  toe  employd^  of  toe  de- 
fendant to  toe  condition  of  said  tank,  and 
that  they  told  her  that  said  range,  boiler, 
and  tank  were  properly  erected  and  safe  and 
no  danger  need  be  apprehended."  Plaintiff  in 
error  contends  that  this  allegation  shows  on 
its  face  toat  she  knew  the  defective  conatmc- 
tion  of  toe  tank  and  assumed  toe  risk  toere- 
of.  Wito  this  contention  we  cannot  agree. 
The  foregoing  allegation,  on  its  face,  no  more 
tends  to  show  that  she  assumed  toe  risk  of 
the  defective  tank  toan  that  she  ImpUdtly 
KUed  upon  toe  experience  and  expert  knowl- 
edge of  toe  builder  and  upon  his  representa- 
tions that  it  was  safe  and  that  no  danger 
need  be  apprehended  toeref  rom.  We  cannot 
asree  that  toe  petition  discloses  a  confession 
of  assumption  of  risk  which  on  its  face 
would  Justify  toe  court  in  assuming  such 
fact  to  l>e  true  and  rendering  Judgment  on 
the  pleadings  on  toe  assumption  of  such  fact 

[(]  The  third  assignment  is  based  upon  toe 
refnsal  of  toe  court  to  give  certain  instruc- 
tions offered  by  defendant  numbered  a,  b,  e. 
d,  e.  f ,  g.  We  have  examined  the  Instruc- 
tioDs  offered  and  toe  charge  given  by  the 
court  and  find  that  such  of  toe  Instructions 
offered  by  defendant  as  correctly  state  toe 
taw  were  sufficiently  covered  in  toe  cbnrtfa 
d>arge  and  that  it  was  not  error  for  toe 
court  to  refuse  to  give  toem. 

The  fourto  proposition  presented  la  that 


toe  court  erred  In  overruling  toe  demurrer  to 
the  petition.  This  proposition  Is  disposed  of 
In  determining  toat  there  was  no  error  In 
denying  Judgment  on  the  pleadings. 

[S]  The  flfto  proposition  urged  Is  toat  toe 
damages  are  excessive  because  toey  appear 
to  have  been  given  under  toe  influence  of 
prejudice  and  passion.  The  question  of  toe 
extent  of  plaintiff's  injuries  and  toe  pain  and 
suffering  caused  toereby  and  toe  amount 
which  under  all  toe  facts  and  drcumstancea 
of  toe  case  would  reasonably  and  fairly  com- 
pensate her  for  such  injuries  was  very  fair- 
ly and  fully  submitted  to  toe  jury  by  the 
court,  and  we  do  not  feel  antoorlzed  to  dla- 
tnrb  toe  verdict  reached  by  the  Jury  under 
such  facts  and  drcumstances. 

[1 ,  2]  The  sixth  proposition  Is  toat  the  ver- 
dict is  not  sustained  by  toe  evidence  and  is 
contrary  to  toe  evidence  and  against  toe 
weight  of  toe  evidence.  But  under  toe 
chaise  of  toe  court  toe  Jury  was  properly 
made  exclusive  Judges  of  toe  credibility  of 
the  witnesses  and  toe  weight  to  be  given 
toeir  testimony ;  and,  having  considered  such 
testimony  and  determined  its  weight  under 
fair  Instructions  from  toe  court,  we  cannot 
say  that  toey  reached  an  erroneous  con- 
clusion ;  nor  can  we  say,  from  a  reading  of 
toe  record,  that  toey  were  Influenced  by  pas- 
sion or  j^adlce  In  reaching  audi  oonida- 
sion. 

[I]  The  next  proposition  presents  toe  ques- 
tion of  contributory  negligence.  Plaintiff  in 
error  assumes  toat  because  of  toe  ta.ct  toat 
defendant  In  error  called  attention  to  toe 
defective  condition  In  which  toe  tenk  was 
set  up  and  expressed  some  doubt  as  to  its 
safety,  notwithstanding  toe  fact  that  she  was 
assured  that  it  was  perfecUy  safe  and  toat 
toere  need  be  no  danger,  toe  court  as  a  mat- 
ter of  law  should  have  found  her  guilty  of 
contributory  negligence.  Some  12  to  15  pages 
of  toe  brief  are  devoted  to  a  discussion  of 
tols  proposition  and  a  great  many  autoorl- 
ties  cited.  But  this  proposition  is  settled  by 
toe  provisions  of  our  Constitution  which 
makes  toe  question  of  contributory  negli- 
gence or  assumption  of  risk  a  question  of 
fact  to  be  determined  by  toe  Jury.  See  sec- 
tion 6,  art  23,  ot  toe  Constitution.  Also  C, 
B.  I.  &  P,  Ry.  Co.  V.  Baroni,  32  Okl.  540,  122 
Pac.  926;  C,  It  I.  A  P.  Ry.  Co.  v.  Beatty,  34 
Okl.  321,  118  Pac  367,  126  Pac.  736 ;  C.  R. 
I.  &  P.  Ry.  Co.  V.  Hill,  129  Pac.  13,  43  L. 
R.  A.  (N.  S.)  -622;  Frederick  Cotton  Oil  4 
Mfg.  Co.  V.  Traver,  129  Paa  747. 

As  toe  question  was  fully  submitted  to  the 
Jury  under  the  instructions  of  toe  court  their 
finding  will  not  be  dlstorbed.  We  find  no 
material  error  in  toe  record  and  are  of  the 
opinion  toat  toe  Judgment  should  t>e  affirmed. 

PER  CURIAM.   Adopted  In  whole. 
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STATE  ez  wL  OKLAHOMA  CITY  v.  SU- 
PEBIOB  CX)UBT  Or  OKLAHOlfA 
COUNTT. 

(Supreme  Court  of  Oklahoma.   Nor.  11, 191S.) 
fSyttahtu  &y  th»  Court.) 

1.  COCKTS   (I  42*)— SUPEBXOB  COUBTB— STAT- 
UTOBY  PbOVISIONS. 

Section  6  of  an  act  of  the  Legrislatnre  ap- 

E roved  March  22,  1913,  entitled  "An  act  amend- 
>g  section  1  of  article  7  of  chapter  14  of  Ses- 
sion Laws  1909,  etc."  (Sess.  Laws  1913,  p. 
123),  applies  to  saperior  conrts  continued  by 
said  act  until  Janaary,  1916,  as  well  as  to  those 
courts  continued  indefinitely  by  said  act 

[Ed.  Mote.— For  other  casra,  see  Courts,  Cent 
Dh.  U  16S-170,  181-188;  Dec.  Dig.  |^*] 

2.  CouBTs  rt  185*)— Tbansfee  of  Caubbs— 
TiHx  FOB  FnJNQ  Motion. 

Where  a  party  in  a  civil  action  pending 
in  any  such  superior  court  seeks  by  virtue  of 
said  statute  to  have  the  same  removed  to  the 
district  court,  he  must,  by  reason  of  section  1 
of  the  act  of  the  Legislature  approved  March 
22,  1911,  entitled  "An  act  amending  section 
10,  article  7,  chapter  14  of  Session  Laws  of 
Oklahoma  1909,  etc"  (Seas.  Lavs  1910-11,  c. 
121),  file  his  motion  for  such  transfer  before 
the  cause  is  set  for  trial  in  the  superior  court, 
[Ed.  Note.— For  other  eases,  see  Courts,  Dec. 
DtB.  i  189.*] 

(Additional  BvUaiut  hp  Bditoriai  Btaff.) 

3.  Statutes  (|  169*)— Rxpkal  by  Implica- 
tion. 

Repeals  by  implication  are  never  favored, 
and  courts  will  not  hold  an  earlier  statute  re- 
pealed by  a  laCw  one  unless  the  conflict  between 
the  two  acts  is  irreconcilable. 

[Ed.  Note. — For  other-  cases,  see  Statutes, 
Cent.  Dig.  I  229 ;  Dec.  Dig.  {  ISO*} 

4.  STATOTEa  (I  161*)- Bbpkai.  bt  Subbtitu- 

TION. 

A  repeal  by  sabstltatlon  Is  effected  where 
the  latter  of  two  acts  covers  the  whole  subject 
of  the  first  act  contains  additional  provisions, 
and  plainly  shows  It  was  intended  as  a  sub- 
stitute for  the  first  act 

[Ed.  Note. — For  other  cases,  see  Stetutes, 
Cent  Dig.  H  230-234 ;  Dec  Dig.  {  161.*] 

Mandamus  by  the  State,  on  the  relation  of 
the  City  of  Oklahoma  City,  against  the  Supe- 
rior Court  of  Oklahoma  County;  Edward 
Dewea  Oldfleld,  Judge.  Peremptory  writ 
denied. 

J.  W.  Johnson,  of  (Hclataoma  C!ty»  for  plain- 
tiff. Harris  &  Nowlln,  W.  H.  Zwlclc,  and 
James  S.  Twyford,  all  of  Oklahoma  City,  fbr 
defendant  Shart^  Keaton  it  Well8»  of 
OUahoma  City,  amid  corla. 

HAYES,  a  J.  Belator  brings  this  action 
originally  In  tUa  court  to  compel  by  man- 
damuB  the  enperior  oonrt  of  Oklahoma  coun- 
ty to  transfer  a  certain  suit  now  pending  In 
that  court,  wherein  one  Kate  YeUer  U  plain- 
tiff and  r^tor  Is  defradant,  from  that  court 
to  the  district  court  of  Oklahoma  county. 
There  Is  no  controversy  about  the  facts. 
After  the  case  had  been  set  for  trial  In 
the  superior  court,  relator  filed  Its  motltm 
therein,  requesting  the  court  to  transfer  the 
same  to  the  district  court  This  motion  was 


overruled  by  refqwndent,  upon  the  ground 
that,  since  It  was  not  filed  until  after  the 
cause  was  set  for  trial,  the  motion  was  too 
late.  Besptmdttit  has  not  questioned  that 
mandamus  Is  a  proper  remedy  for  relator. 
We  shall  therefore  assume  this  to  be  a 
proper  remedy,  and  shall  dispose  of  the  case 
upon  the  questions  briefed  and  presented 
by  counsel  for  the  respective  parties. 

[1]  Section  6  of  an  act  of  the  Legislature 
approved  March  22,  1918  (Seas.  Laws  1913, 
p.  123),  reads  as  follows:  "In  all  counties 
where  said  superior  courts  are,  by  this  act, 
continued,  the  judges  of  the  said  superior 
courts  shall,  upon  motion  *  *  *  in  any 
cause  within  the  Jurisdiction  of  the  district 
court,  transfer  such  cause  or  causes,  by  or- 
der, to  the  district  court,  and  upon  such 
transfer  being  made,  such  cause  shall  stand 
for  trial  In  said  district  court  as  If  it  had 
been  originally  filed  therein,  and  In  sucb 
cases  the  clerk  of  the  superior  court  shall 
transfer  the  original  files  to  the  district 
court"  It  Is  upon  the  authority  of  this  sec- 
tion that  relator  asserts  Its  right  to  have  the 
cause  against  It,  pending  In  the  superior 
court,  transferred  at  any  time  upon  its  mo- 
tion to  the  district  court  Defendant,  on  the 
other  hand,  contends:  First,  that  the  fore- 
going statute  does  not  apply  to  the  superior 
court  of  Oklahoma  county,  because  said 
court  was  not  continued  by  the  act  of  which 
said  statute  forms  a  pari;  and,  second,  that 
said  statute  must  be  construed  In  connec- 
tion with  a  certain  act  of  the  Legislature 
approved  March  22,  1911  {section  1,  c  121, 
Sess.  Laws  1910-11),  by  which  act  It  \a  provid- 
ed that  the  Judges  of  the  district  courts  in 
which  superior  courts  exist  shall,  upon  mo- 
tion of  a  plaintiff  in  any  civil  action,  transfer 
the  cause  to  the  superior  court;  and  the 
Judge  of  any  superior  court,  upon  motion  of 
the  plaintiff  In  any  cause  pending  In  such 
court,  shall  transfer  the  same  to  the  district 
court  of  the  county  having  jurisdiction  there- 
of; but  that  no  transfer  shall  be  made  if 
the  motion  Is  not  filed  before  the  setting  of 
the  cause  for  trial  in  the  court  In  which  the 
cause  iB  pending  at  the  time  of  the  flltng  of 
such  motion.  Respondent  cont^ds  that,  un- 
der the  provisions  of  this  statute,  the  supe- 
rior court  was  not  authorized  to  make  the 
transfer  upon  relator's  motion  filed  after 
the  cause  was  set  for  trial  in  the  superior 
court 

The  first  contention  of  respondent  Is  with- 
out merit  The  original  statute  creating 
superior  courts  In  certain  counties  of  the 
state  was  approved  on  March  6,  1909  (Sess. 
Laws  1909,  p.  181),  Under  this  statute  a 
superior  court  was  established  In  Oklahoma 
county  and  in  several  other  counties  of  the 
state.  The  act  of  1913,  of  which  section 
supra*  forms  a  part,-  amends  Hie  original  act 
which  created  the  superior  courts  in  such 
counties,  by  provldtog  for  the  abolishment 


•For  other  ease*  m  wune  tople  and  sacUon  NUMBER  In  Dm.  Die.  *  Am.  Dig.  K«y-Mo.  Series  *  Rv'r  Indexc 


Digitized  by 


Google 


OU.) 


STATE  T.  SCPXBIOB  OOUBT 


426 


ot  some  of  said  oonrts;  for  tbo  oontbraatlon 
of  some  of  them,  and  by  provldioc  for  Uw 
transfer  of  causes,  records,  and  papers  In 
tbe  courts  abolished  and  for  the  transfer  of 
certain  causes  In  the  courts  continued.  This 
act  effects  the  abolishment  of  some  of  the 
courts  theretofore  created  and  In  existence 
at  the  time  of  Its  passage  Immediately  upon 
said  act's  becoming  efTectlTe.  Some  of  the 
courts  not  abolished  Immediately  upon  the 
act's  becoming  effectlre  are  continued  until 
IdlS.  and  others  are  continued  Indefinitely. 
Section  6  applies  to  courts  that  are  continued, 
without  reference  to  whether  they  are  con- 
tlnued  temporarily  or  for  an  Indefinite  peri- 
od. The  superior  court  of  Oklahoma  county 
belongs  to  that  class  which  ceases  to  exist 
after  the  first  Monday  in  January,  1915,  but 
It  is  continued  until  that  time;  and  we  think 
it  was  clearly  the  legislative  Intent  that  sec- 
tioD  6  should  apply  to  all  such  courts,  so 
long  as  they  continue  In  operation.  Section 
4  provides  for  the  transfer  and  dlsi>osltlon 
of  causes  pending  In  the  court  at  the  time  of 
its  dissolution.  Section  6  provides  that  a 
transfer  of  a  civil  cause  shall  be  made  either 
opoo  the  motion  of  plaintiff  or  defendant 
from  the  superior  court  In  which  it  la  pend- 
ing to  the  district  court;  but  the  act  la 
silent  as  to  when  such  motion  shall  be  filed. 
So  far  as  may  be  ascertained  from  this  stat^ 
nte  alone,  such  motion  may  be  filed  at  any 
time  before  the  completion  of  ~a  trial  in  tbe 
EuperloT  court  It  might  be  filed  after  the 
cause  Is  set  for  trial,  after  the  Jury  Is  Im- 
paneled, or  after  any  other  stage  in  tbe  pro- 
ceeding, when  either  defendant  or  plaintiff 
becotneg  dissatisfied  with  the  prospect  of  a 
successful  termination  of  bis  suit  The  lan- 
guage is  mandatory  that,  upon  the  filing  of 
tbe  motion,  the  court  shall  make  the  transfer. 
The  indefinltenesB  of  this  statute,  standing 
alone,  presents  a  similar  condition  to  that 
existing  under  the  original  act  of  1909  as  to 
caoses  authorlzM  by  that  act  to  be  trans- 
ferred from  the  district  courts  and  to  tbe 
superior  courts  created  thereby,  for  section 
10  of  the  act  of  1909  provides  that  a  trans- 
fer of  any  cause  pending  In  a  district  court 
of  the  county  In  which  a  superior  court  Is 
bj  the  act  created  shall,  upon  motion  of 
plaintiff,  be  transferred  to  the  superior  court; 
and.  In  Uke  manner,  civil  causes  pending  in 
tlie  county  court  of  \rblcb  the  superior  court 
Itaa  jurisdiction  are  required  to  be  trans- 
feired  to  the  superior  court.  That  statute 
1>  lilent  as  to  when  the  motion  by  plaintiff 
for  such  transfer  may  be  filed.  It  was,  no 
doQbt,  the  purpose  of  tbe  act  ot  1911  to  cure 
tikis  Indefinlteness  and  uncertainty  of  the 
■tatute  of  1900  by  requiring  that  the  motion 
for  transfw  shall  be  filed  b^ore  the  setting 
of  such  case  for  trial  In  tlie  court  wherein 
it  is  pending. 

[1]  The  foregoing  section  6  of  the  act  of 
1913  cannot  be  said  to  repeal  the  act  of  1011, 
for  tbe  reason  that  It  contains  no  specific  re- 
peal thereof,  and  for  the  further  reason  that 


It  l8  not  in  conflict  with  said  act  The  two 
acts  are  In  pari  materia,  and  should  be  con- 
strued together,  so  as  to  permit  both  to 
stand;  or,  as  some  of  the  courts  have  said 
of  acts  that  are  in  pari  materia,  they  should 
be  construed  as  if  they  constituted  parts  of 
one  and  the  same  act  People  v.  Alchtnson, 
7  How.  Prac.  (N.  T.)  241 ;  Plummer  v.  Mur- 
ray, 61  Barb.  (N.  Y.)  20L  If  section  6,  su- 
pra, of  the  act  of  1913,  la  to  be  construed  as 
an  independent  statute,  wholly  providing 
within  Itself  for  a  transfer  of  cases  from  the 
superior  court  to  the  district  court  upon  mo- 
tion of  ^ther  plaintiff  or  defendant,  and  to 
require  that  such  transfers  shall  be  made 
when  the  motion  Is  filed  at  any  time  by  ei- 
ther the  plaintiff  or  the  defendant,  then  it 
must  repeal  that  portion  of  the  act  of  1911 
which  requires  that  In  order  for  plaintiff  to 
have  such  a  cause  transferred  from  the  su- 
perior court  to  the  district  court,  he  must 
file  hlfl  motion  therefor  before  the  cause  is 
set  for  trial. 

[S]  Repeals  by  Implication  are  never  fa- 
vored; and  courts  will  not  hold  an  ear- 
Uer  statute  rQ>ealed  by  a  later  one  by  such 
method,  unless  the  conflict  between  the  two 
statutes  la  Irreconcilable. 

[4]  Nor  can  the  contention  that  the  statute 
of  1913  repealed  the  statute  of  1911  by  sub- 
stitution be  sustained.  A  repeal  by  substi- 
tution is  effected  where  the  latier  of  two 
acts  covers  the  whole  subject  of  the  first  act 
contains  additional  provisions,  and  plainly 
shows  It  was  intended  as  a  substitute  for  the 
first  act  Fritz  v.  Brown,  20  Okl.  263,  95 
Paa  437;  Smock  v.  Farmers'  Union  State 
Bank,  22  Okl.  825,  98  Pac.  945;  Hlne  r.  Go- 
key  et  aL,  23  OkL  870,  102  Pa&  77.  The  act 
of  1913  does  not  cover  the  aiUre  subject- 
matter  of  the  act  of  1911.  Some  of  the 
things  provided  for  by  the  former  act  which 
are  omitted  from  the  latter  are:  The  trans- 
fer of  cases  from  a  district  court  to  a  supe- 
rior court  the  transfer  of  cases  .from  tbe 
county  court  to  the  superior  coart,  and  the 
transfer  of  cas»  ftom  the  sup^ior  court  to 
the  county  court;  all  of  which,  under  cer- 
tain continsendeSk  are  authorised  to  be  done 
upon  motion  of  the  plaintiff  by  the  act  of 
1911,  and  none  of  which  are  prohibited  by 
the  act  of  1913.  When  It  is  recalled  that 
the  purpose  of  tlie  act  creating  the  superior 
courts  In  certain  counties  of  the  state  was  to 
relieve  the  congested  condition  of  the  do(3cet 
of  the  district  courts  and  the  county  courts 
in  swA  counttea  aa  th^  then  existed,  or  aa 
they  might  become  in  the  future,  It  la  not 
manifest  from  the  statute  unAer  considera- 
tion that  it  was  the  Intent  of  the  Legislature 
to  defeat  the  principal  purpose  for  which 
superior  courts  were  created.  We  do  not 
think  the  legislative  intent  of  the  later  act 
In  this  Instance  difficult  to  ascertain.  It  was 
Intended  to  give  to  defendant  in  any  civil 
cause,  BB  well  as  to  plaintiff,  the  right  to 
transfer  a  cause  firom  the  superior  court  to 
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tbe  district  court;  but  snch  tnnaCtir  was  to 
be  made  In  the  manner  that  had  theretofore 
been  prescribed  by  tbe  statute  rdallsg  gm- 
orally  to  transfer  of  causes  bom  one  court  to 
anoth«.  Owing  to  the  mandatory  diaractw 
of  the  statute,  the  wisdom  of  su<fh  a  require- 
ment Is  manifest,  for  without  It  the  plaintiff 
might  In  a  cause  set  for  trial  make  no  effort 
to  prepare  therefor,  watch  bis  adTersary 
make  costly  preparation  for  trial  by  sub- 
poenaing witnesses  and  by  procuring  thdr  at- 
tendance, and  then  at  tbe  moment  that  the 
cause  Is  reached  upon  the  docket  for  trial, 
compel  the  court  by  motion  filed  therefor  to 
transfer  It  to  the  district  court;  or  d^md- 
ant  might  bt  a  rtmilar  manner  perpetrate  the 
same  injustice  upon  the  plaintiff  or  they 
might  even  go  fnrtbo^  and  wait  until  the 
jury  is  Impaneled  and  one  ot  the  other  be- 
coming dissatisfied  with  the  panel  before 
blm,  or  apprehenslTe  because  of  some  other 
reason  that  he  would  not  have  so  farorable 
an  opportunity  of  securing  a  Twdlct  as  he 
first  anticipated,  thereupon  compel  his  cause 
to  be  transferred.  That  there  ought  to  be 
some  limitation  upon  this  right  of  transfer 
to  relieve  the  court  of  the  mandatory  duty 
to  make  the  transfer  at  all  times  Is  appar- 
ent ;  and  the  court  ought  not  to  strike  down 
that  provision  of  the  statute  of  1911,  requir- 
ing the  motion  to  be  filed  before  the  cause  Is 
set  for  trial,  unless  It  Is  obvious  that  snch 
was  the  intent  of  tbe  Legislature;  and  to 
our  minds  no  sach  result  was  contemplated 
by  the  act  of  1918. 

It  is  therefore  the  Judgment  of  the  court 
that  the  i>eremptory  writ  be  d^ed,  and  re- 
lator's petition  therefor  be  dismissed.  All 
the  Justices  concur. 


GEBMAN  STOCK  FOOD  00.  t.  MILLBB. 
(Supreme  Court  of  Oklahoma.   Nor.  11,  1918.) 

(Sytlabui  hv  the  Courts 

1.  Evidence  (|  397*)— Pasol  Btidbncb— Va- 

BTINO  WbiTTEN  COKTEACT. 

Iq  the  absence  of  fraud,  accident,  or  mis- 
take, parol  evidence  is  not  admissible  to  change, 
add  to^  or  vary  the  terms  of  a  written  contract. 

[Eld.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  SI  1756-1765;  Dee.  Dig.  fi  897.*] 

2.  BvioENCE  a  441*)— Pabol  Bvidknog— Con- 

TEHPOBANEOUS  AOBBEUENT. 

In  an  action  on  a  written  contract  for  the 
parchase  of  goods,  wares,  and  merchandise,  a 
cootemporaneouB,  parol  agreement  to  give  the 
defendant  the  exclusive  agency  for  the  sale  of 
such  merchandise  in  a  particalar  commuQity, 
and  that  such  agreement  was  the  moving  cause 
inducing  the  purchase  of  the  goods,  cannot  be 
shown  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1719, 172a-1768, 1765-1846,  2080- 
2047;  Dec  Dig.  {441.*] 

Commlsstoners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Comanche  Oouu. 
ty;  Ja&  H.  Wolverton,  Judge. 

Action  by  the  Qerman  Stock  Food  Compa- 


ny  against  J.  ■.inner.  Jndgmsot  for  flw  de- 
fendant,  and  plaintiff  brings  error.  Berased 
and  remanded. 

Spriggs  &  Skipper,  of  Idabel,  for  plaintiff  hi 
error.  Hudson  &  Wbalin,  of  Lawtni,  ioz 
defendant  In  wror. 

UALBBAITH,  C.  This  Is  an  appeal  from 
the  Judgment  of  the  county  court  of  Co- 
manche county  in  favor  of  the  defendant  in 
error  and  against  the  plalntiCF  in  error. 

The  action  was  commenced  before  a  Justice 
of  the  peace  on  a  written  contract  in  wordi 
and  figures  following: 

"Temple,  Okla,  8  ,  1910. 

"German  Stock  Food  Co.,  Minneapolis, 
Minn.:  Please  ship  by  freight  the  herein 
specified  amount  of  goods  which  I  promise 
to  pay  for  in  180  days  from  date  of  lnv(rice 
without  any  reduction  for  exchange,  refnnd 
of  freight,  or  collecting  chargea  It  is  here- 
by agreed  by  the  undersigned  purchaser  tbat 
this  order  is  not  subject  to  countermand, 
and  that  nonacceptauce  or  return  of  tliie 
shipment  shall  not  release  said  purchaser 
from  payment  in  full.  It  Is  also  agreed 
that  this  bill  becomes  due  upon  insolvency, 
suit  brought  by  other  creditors,  or  sale  of 
business,  and  that  verbal  agreements  will 
not  be  allowed. 

"The  original  signed  order  mailed  or  de- 
livered to  Bald  company  covers  all  agree- 
ments  between  the  parties  hereto. 

"A  discount  of  6%  will  be  allowed  If  paid 
within  ten  days  of  receipt  of  goods. 

"We  give  enough  free  goods  figured  at 
retail  prices  po  cover  freight  charges  to  des- 
tination on  all  orders  weighing  100  lb&  « 
over.  Please  state  what  you  wanL 

M  Dos.  VJ»  ilM  Pks.  Ominu  Stoek  Food  O 

«8.M   1 1  •» 

t  Doz.  SQ4  Ills  Pkg.  German  Stock  Food  0 

UM    t» 

t  Dox.  25^         Pkg.  German  Stock  Food  O 

«2.00   

1  Doz.  60^  BlM  Pkg.  German  StoA  Food  0 

f4.00   I« 

t  Doz.  25^  alH  Pkg.  German  Btock  Food  0 

(2.00    m 

1  Doz.  1E4  slM  Pkg.  German  Btoek  Food  O 

»2.«   

1  Doz.  at  size  Pkg.  Gflmtaa  Stock  Food  O 

92.00   Itt 


"Free  goods  In  26^  sto(^  fbr  fret^t. 

"I  hereby  expressly  agree  that  no  reine- 
sentatlons  or  promise,  either  verbal  or  writ- 
ten, have  been  made  by  Hie  salesman  or  in 
behalf  of  the  German  Stotik.  Food  Company, 
wbldi  are  not  hendn  expressed.  I  her^ 
acknowledge  receipt  of  a  duplicate  of  Oils 
order  and  agreement 

"This  order  is  subject  to  the  approval  ol 
fbB  German  Stot^  Food  Company. 

"[Signed]  J.  E.  Miller. 

"Business,  harness.  P.  O.  address^  Templft 
Okla.  Ship  to  Temple,  Okla.  Salesman,  B. 
B.  Butler." 
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^nte  defendant  In  Ms  answer  admitted  tlie 
pnTdiaae  ct  the  goods,  as  allied,  bat  at- 
tempted to  escape  UabUltr  on  the  gronnd 
that  tlie  plalntUt  had  breached  a  certain  con- 
traporaneons,  oral  contract  whereby  It  had 
been  agreed  that  the  defendant  should  have 
the  exclndre  Ageoey  for  the  sale  of  plalntUPs 
goods  in  the  town  of  Temple,  and  that  this 
was  the  mcnrlng  canse  that  Induced  him  to 
make  this  pnrcbase;  that  when  he  dlscoTOed 
thst  his  competitors  In  Temple  were  handling 
plalntiirs  goods,  under  similar  contracts  of 
purchase  as  his  own,  he  retained  tliese  goods 
to  tlie  plaintiff  and  thereby  discharged  bis 
liaUUty,  if  any,  on  account  of  said  purchase. 

A  general  d^nrrer  was  filed  to  that  part 
of  ttie  answo:  setting  up  the  affirmative  de- 
fenae  and  was  sustained,  and  the  defendant 
refused  to  amend,  and  Judgment  was  ren- 
dered for  the  plaintiff  as  prayed  In  Its  bill 
of  particulars.  The  defendant  aiHiealed  to 
tbe  county  court,  and  when  the  cause  came 
OQ  for  hearing  that  court  OTcmiled  the  de- 
murrer to  the  affirmative  defense  set  out  in 
tbe  answer,  and,  the  plaintiff  electing  to 
stand  on  Its  demurrer,  Judgment  was  ren- 
dered for  the  defendant  for  costs,  and  plain- 
tiff has  perfected  an  appeal  to  this  court 

The  question  presented  by  tbe 'appeal  Is: 
Did  Une  all^aUons  of  the  affirmative  defense 
in  the  answer  aver  facts  sufficient  'to  con- 
stitute a  defense  to  plalntlETs  cause  of  ac- 
tlon?  In  other  words,  would  the  defendant, 
under  the  law,  be  permitted  to  prove  the 
contemporaneous,  oral  agreement  set  out 
varying  the  terms  of  the  written  contract? 

[1,  2]  Tbe  general  rule  is  well  established 
that,  In  the  absence  of  fraud,  accident,  or 
mistake  of  fact,  parol  evidence  Is  Inadmissi- 
ble to  vary  tbe  terms  of  a  written  agreement. 
Section  942  of  tbe  avll  Code  (Bev.  Laws 
1910)  Is  declaratory  of  tbe  general  rule  and 
reads:  "Tbe  execution  of  a  contract  In  writ- 
ing, whether  the  law  requires  It  to  be  writ- 
ten or  not,  supersedes  all  tbe  oral  negotla- 
Udos  or  stipulations  concerning  Its"  terms 
ud  subject-matter  "which  preceded  or  ac- 
companied the  execution  of  the  instrument" 
Hr.  Justice  Kane,  who  'wrote  the  opin- 
ion of  the  court  In  HcNinch  v.  Northwest 
Thresher  Co.,  23  01:1.  386, 100  Pac.  524,  said: 
Tbe  execution  of  a  contract  In  vrriting  su- 
persedes all  the  oral  negotiations  or  stipula- 
tions concerning  Its  terms  and  subject-matter 
whidi  preceded  or  accompanied  the  exeea- 
tloD  of  the  instrument,  In  the  absence  of 
accident,  fraud,  or  mistake  of  fact;  and  any 
representations  made  prior  to  or  contem- 
poraneous with  the  execution  of  tbe  written 
contract  are  inadmissible  to  contradict, 
cbange,  or  add  to  tbe  terms  plainly  Incorpo- 
rated into  and  made  a  part  of  tbe  written 
contract  Liverpool,  London  &  Globe  Ins. 
Oo.  V.  Bldiardson  Lumber  Co.,  11  Okl.  585, 
00  Pac.  936;  Guthrie  &  W.  R.  Co.  v.  Rhodes, 
19  OkL  21,  1»  Pac.  1119  [21  L.  R.  A  (N.  S.) 


490] ;  Garrison  v.  Kress  et  aL,  19  OkL  488, 
91  Pac.  1180."  Thia  case  Is  a^so  reported  in 
138  Am.  St  803,  and  Is  followed  there 
by  an  ezhaustlTe  note  by  tbe  editor. 

In  Miller  Bros,  t,  McCall  Co.,  37  Okl.  — , 
188  Pac;  188,  this  court.  In  passing  upon  a 
similar  defense,  held  that  a  contemporane- 
ous, parol  agreement  for  an  fficduslTe  agency 
of  the  sale  of  tbe  goods  purchased  could  not 
be  shown  by  parol  in  an  action  on  tbe  writ- 
ten coptract  of  purchase. 

It  does  not  appear  that  the  facts  alleged 
in  that  part  of  tbe  answer  challenged  by  tbe 
demurrer  can  be  said,  by  any  reasonable  In- 
terpretation of  them,  to  constitute  accident, 
fraud,  or  mistake  of  fact  so  as  to  take  this 
attempted  defense  out  of  tbe  operation  of  the 
general  rule  above  stated.  Not  being  suffl- 
dent  to  take  this  defense  out  of  the  opera- 
tion of  tbe  general  rule  that  parol  evidence 
Is  not  admissible  to  vary,  add  to,  or  change 
the  terms  of  a  written  contract  it  follows 
that  the  facts  alleged  were  not  susceptible  of 
proo^  and  that  they  were  Insufficient  to  con- 
stitute a  defense  to  plaintiff's  cause  of  action, 
and  that  the  county  court  committed  error 
In  overruling  the  demurrer  thereto. 

On  account  of  this  error  tbe  Judgment  ap- 
pealed from  should  be  reversed,  and  the 
cause  remanded  to  the  county  court,  with 
directions  to  set  aside  the  order  overruling 
the  demurrer,  and  to  enter  an  order  sus- 
taining tbe  same,  and  to  take  such  further 
proceedings  In  tbe  cause  as  may  be  proper, 
not  Inconslatent  wltb  tbe  law  as  above  de- 
clared. 

PBB  CURIAM.  Adopted  In  wholes 


KNISLET  T.  HAIL 
(Supreme  Court  of  OUahoma.  Nor.  11, 1918.) 

(Byllahut  1nf  the  Court.) 

1.  SUBOHBS  AND  SBIZUBBS  (S  8*)— LlABUJTT 
FOB  WSOROFDI,  SUEOH— PbOBABU  CaUBB. 

The  determination  of  the  existence  of 
"probable  cause*'  for  the  iaauance  of  a  search 
warrant  under  Bev.  Laws  1910,  8  8615,  and  the 
issuance  of  a  warrant  under  section  3616  of  the 
statutes,,  are  questions  for  the  determination 
of  the  judge  or  magistrate  before  whom  com- 
plaint ta  filed. 

[Ed.  Note.— For  other  cases,  see  Searches 
and  Seizures,  Cent  Dig.  U  2,  3;   Dec.  Dig. 

2.  SHKBinrS    AND     COHSTABLES    (f    08*)  — 

WaoHoroi.  Skabgh— Wbit  as  Fbotection 

TO  OmcsB. 

It  is  the  dnty  of  a  ministerial  officer  to 
whom  a  search  warrant  is  directed  to  execute 
the  writ  as  therein  coromanded,  provided  the 
same  is  issued  by  on  officer  having  authority 
to  issue  It,  and  it  Is  re^lar  upon  Its  face.  Sudi> 
a  writ  is  a  protection  to  the  officer,  and  he  Is 
not  liable  as  a  trespasser  for  executing  the 
same  in  an  orderly  manner. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §{  14^-157;  Dec.  Dig. 
I  98.*] 
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3.  SBKRTTFS  AKD  CoNfTTAHLBB  fjt  LlA- 
BII,ITT  TOB  EXKCOnnO  SEABCB  WAKftAHT— 
BUBDKN  OF  PBOOr— InSTBUCTIONS. 

In  on  aetioD  againBt  a  deputy  sheriff  for 
treapasi  in  execntiiig  a  search  warrant,  di- 
rected to  him,  end  regular  upon  its  face,  and 
issued  by  a  justice  of  the  peace  upon  a  sworn 
complaint,  it  is  error  to  instruct  me  jury  that 
the  harden  la  apon  the  defendant  to  prove  that 
the  facts  set  out  in  the  complaint  upon  which 
the  warrant  was  issued  are  true,  even  though 
snch  officer  swore  to  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
^stebles,  0«nt  Dig.  H  290-206;  Dec.  Dig.  f 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Payne  County; 
H.  Huston,  Judge. 

Action  by  W.  F.  Ham  against  W.  T.  Knls- 
ley.  Judgment  for  plalntUE,  and  defendant 
tHTings  error.  Beversed. 

J.  W.  Beece,  of  Stillwater,  foi;  plaintiff  in 
error. 

GALBEAITH,  C.  This  action  was  com- 
menced In  the  district  court  of  Payne  county 
by  W.  F.  Ham  against  W.  T.  Knlsley  for 
trespass  In  searching  his  residence.  The  de- 
fendant justlfled  on  the  ground  that  he  was 
at  the  time  of  the  wrong  complained  of  a 
duly  appointed  and  acting  deputy  sheriff  of 
Payne  county,  and  was  executing  a  legal 
and  valid  search  warrant.  The  cause  was 
tried  to  the  court  and  Jury,  and  a  verdict 
rendered  In  favor  of  the  plaintiff  In  the 
sum  of  $10(k  Ftod^  that  Judgment,  the  de- 
fendant has  prosecuted  an  appeal  to  this 
court. 

One  of  the  errors  complained  of  Is  the 
giving  to  the  Jury  by  the  court  the  following 
instruction :  "It  la  recited  in  the  search  war- 
rant under  which  the  defendant  claims  that 
he  acted  that  the  building  on  lot  24,  block 
88,  town  of  Olencoe,  Payne  county,  Okla- 
homa, was  a  place  of  public  resort,  and  a 
place  for  the  storage  of  spirituous,  vinous, 
fermented,  and  malt  liquors.  You  are  in- 
structed that  the  defendant  in  the  case  would 
have  no  right  to  make  a  search  of  the  plain* 
tiff's  dwelling  houae^  if  yon  find  that  it  was 
bis  dwelling  bouse,  even  by  virtue  of  his 
search  warrant,  unless  the  bouse  was  either 
a  place  of  public  resort  or  a  place  for  stor- 
aga  Ordinarily  the  warrant  which  an  otD- 
cer  holds  would  protect  him,  even  If  all  the 
things  recited  therein  were  not  true;  but; 
where  be  himself  applies  for  the  warrant, 
and  makes  the  complaint  upon  which  the 
warrant  issues,  then  be  cannot  be  protected 
by  the  mere  warrant,  unless  tbe  things 
therein  recited  are  trua  And  In  this  case. 
If  he  made  a  search  of  the  premises  against 
the  will  or  consent  of  tbe  plaintiff  and  tbe 
premises  were  his  dwelling  bouse,  unless  it 
Is  shown  that  the  dvrellins  boose  was  a  place 
of  storage  or  a  place  of  public  resort,  the 
defendant  cannot  he  protected  by  tl^  mere 
warrant.  If  yon  find  from  tbe  evidence  that 
these  premises  or  the  house  In  controversy 


was  the  dw«lli]ig  honse  of  the  plaintiff,  that 
It  was  not  a  place  of  storage,  and  that  it 
was  not  a  public  resort,  and  that  the  defend- 
ant fondbly  and  against  tbe  will  of  the 
plaintiff  entwed  upon  tbe  premises,'  and  made 
a  seartiit  thereof,  th^  your  verdict  should  be 
for  the  plaintiff,  and  the  measure  of  his  dam- 
ages would  be  such  sum  as  would  reason- 
ably compensate  him  for  any  pain,  dlj^race^ 
or  humiliation  that  yon  may  find  be  has  suf- 
fered." 

It  is  complained  that  the  giving  of  this 
instruction  was  error,  inasmuch  as  it  sub- 
mitted to  the  Jury  a  ta.\ee  issue,  In  this,  that 
It  placed  opon  the  defendant  the  burden  of 
showing  that  the  facts  alleged  in  the  affida- 
vit filed  with  the  Justice  of  the  peac^  who 
Issued  tSifi  search  warrant,  were  true,  and 
required  tbe  Jury  to  determine  whether  or 
not  the  search  warrant  was  duly  issued. 
Section  8912  of  the  statute  (Rev.  Iaws  1910) 
makes  it  "the  duty  of  the  Judge  of  the  dis- 
trict or  county  court,  or  a  justice  of  the 
peace  to  Issue  a  search  warrant  whenever  lb 
Is  made  to  appear  that  there  Is  probable 
cause  to  believe,"  etc.  Section  3615  provides 
that :  "No  such  warrant  shall  Issue  but  upon 
probable  cause  supported  by  oath  or  affirma- 
tion, describing  as  particularly  as  may  be  the 
place  to  be  searched,  and  the  person  or  thing 
to  be  seized."  And  section  3616  provides 
that:  "No  warrant  shall  be  issued  to  search 
a  private  residence,  occupied  as  such,  un- 
less it,  or  some  part  of  it,  is  used  as  a  store, 
shop,  hotel,  boarding  house,  place  for  storage, 
or  unless  such  residence  Is  a  place  of  public 
resort"  The  complaint  upon  which  the  war- 
rant was  issued,  as  introduced  in  evidence 
on  the  trial,  was  filed  with  a  Justice  of  the 
peace  of  Payne  county,  and  set  out,  as  to 
the  "buildings  and  rooms  on  lot  24  of  block 
88,  town  of  Glencoe,  Payne  county,  Okla- 
homa, that  said  place  is  a  public  resort,  and 
a  place  of  storage  of  spirituous,  vinous,  fer- 
mented, and  malt  liquors."  The  search  war- 
rant was  Issued  by  the  magistrate  before 
whom  the  complaint  was  filed,  and  was  di- 
rected to  W.  T.  Knlsley,  deputy  sheriff,  and 
it  appears  upon  Its  face  to  be  regular  and  in 
compliance  with  tbe  statutes  authorizing  the 
issuance  of  a  search  warrant  in  such  cases. 
The  Criminal  Court  of  Appeals  of  this  state, 
spesking  by  Presiding  Judge  Furman,  in 
construing  sectton  39,  art  2,  of  the  Constitu- 
tion, relative  to  search  warrants  and  sei- 
zures, rays:  "This  necessarily  makes  the  is- 
suance of  a  warrant  of  arrest  a  Judicial  act, 
to  be  exercised  by  the  officer  who  is  clothed 
by  law  with  the  power  and  aothorily  to 
determlDe  as  to  whethw  or  not  the  warrant 
should  be  Issued*  and  this  discretion  most 
rest  upon  &ct8  verified  by  oath  or  aflSrma- 
tlon.  The  question  oZ  probable  cause  and  of 
reasonable  ground  to  beUeve  that  an  offense 
has  been  committed  are  addressed  alone  to 
the  Judgment  of  such  officer,  and  their  de- 
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terminatton  cannot,  by  atatat^  be  rested  In 
tbe  person  who  verifies  the  facta  from  which 
these  opinions,  conclnslona,  or  dednctiona 
are  drawn.  Any  otbv  conatrnctkm  would 
reduce  this  constltatlonal  guaranty  to  an 
al>8nTdity,  and  would  violate  ite  letXer  and 
spirit,  and  defeat  its  pnrpose."  De  Graff  t. 
State.  2  OkL  Cr.  627.  028,  103  Paa  611. 

[1,1]  It  Is  tbe  judge  or  magistrate  before 
whom  the  complaint  Is  filed  who  determlnee 
die  qnesthm  of  the  existence  of  'probable 
cause"  for  tbe  lasnance  of  tbe  search  warrant, 
and  not  tbe  person  who  files  or  Terifles  the 
complaint,  and  aaka  fiir  tbe  lasnance  of  the 
came.  Tbe  atatate  does  not  anthoriie  the 
^strict  court  to  ait  In  review  or  as  a  court 
of  appeal  upon  the  action  of  tbe  judge  or 
magtetrate  in  determining  the  question  of 
tbe  existence  of  "probable  caose,"  in  an  ac- 
tloD  against  the  officer  to  whom  the  writ  Is 
directed  for  trespass  In  executing  It.  Ordi- 
narily the  writ,  when  issued  by  an  officer 
bavlng  authority  to  Issue  it,  and  regular  up- 
on Its  face,  is  full  protection  to  the  ministeri- 
al officer  executing  it. 

"By  the  great  weight  of  authority  a  minis- 
terial officer  is  protected  by  his  warrant, 
which  he  is  in  duty  bound  to  execute,  even 
If  he  knows  it  has  been  Irregularly  or  Im- 
properly Issued."    29  Cyc.  1442. 

It  seems  that  under  the  above  authorities, 
when  the  affidavit  was  filed  before  the  magis- 
trate, and  tbe  magistrate  determined  tbere 
«aa  probable  cause  for  tbe  Issuance  of  a 
t^earcb  warrant  against  tbe  premises  describ- 
ed, and  a  warrant  was  issued,  and  it  was 
regular  upon  Its  face,  It  was  tbe  duty  of  tbe 
officer  to  whom  the  warrant  was  delivered 
to  execute  It  as  therein  commanded,  and  he 
is  not  liable  as  a  trespasser  for  executing  the 
writ  Tbe  ftict  that  the  officer  to  whom  the 
writ  was  delivered  filed  the  oimplalnt  can 
make  no  difference  In  the  trial  of  this  action 
for  trespasa.  The  district  court  bad  no  right 
to  anbrnlt  to  tbe  jury  the  question  of  whether 
or  not  the  warrant  had  been  regularly  issued, 
or  whether  or  not  tbe  facte  alleged  In  the 
complaint  were  true.  Tbe  statute  made  It 
the  duty  of  the  maglBtTato  to  paaa  upon 
these  facts.  .The  district  court  had  no  right 
to  alt  in  rertew  of  the  action  ot  tbe  magis* 
tmte  In  issuing  tbe  warrant  In  this  instence; 
If  tbe  facte  set  out  In  the  complaint  on 
which  the  warrant  was  based  were  not  true, 
tbe  plalnttff  had  Us  ranedy  by  proper  action 
agitaut  the  part?  filing  the  complaint;  but 
those  questions  cannot  be  tried  In  this  case. 

Tbe  Supreme  Court  of  Connectlcnl;  In  s 
«di-G<msIdeTed  oidnlon,  say  on  this  question: 
*^!l>e  next  Snqniry  regards  tbe  conduct  of 
Phdps,  tbe  d^endant  Tbe  writ  was  put 
Into  bis  hands;  as  an  ofllcer,  to  serve,  and 
be  aooordlni^  served  the  same  by  replevy- 
ing tbe  before-nHDtloned  horse.  The  first 
ehjeettoi  to  tUs  act  of  his  la  fbunded  on  a 
tkct  proved  at  tbe  trial  of  the  cause,  to  wit: 
^bat  be  knew  tbe  said  horse  had  not  been 


distrained  or  impounded.  From  this  the 
Idalntlff  Infian  that  he  ought  not  to  have 
served  Ihe  r^leWn,  and  that  In  thus  doing 
he  beoomes  a  teespasser.  I  r^dy  to  this  ob- 
jection Oiat*  tlie  defuidant,  Phelps,  being  a 
legal  <^Doer,  It  bteomes  his  duty,  regardless 
of  any  knowledge  or  supposed  knowledge  of 
Ills  own  that  there  existed  no  cause  of  ac- 
tion, to  serve  the  writ  committed  to  him 
promptly)  nnbesitetingly,  and  without  re* 
straint  from  the  above-mentioned  cause.  This 
I  consider  so  firmly  estebllahed  as  to  render 
the  {HTopodtion  s^-evident  Tbe  facte  on 
the  &ce  of  the  writ  constitute  bis  Jnstlfica- 
tlon.  because  be  was  obliged  to  obey  Ite  man- 
date, nor  was  it  any  part  of  his  duty  to  de- 
termine whether  tbe  allegations  contained 
In  tbe  replevte  were  true.  Tbe  proof  of  these 
positions  resulte,  incontrovertibly,  from  bis 
relative  condition.  He  was  an  executive  offi- 
cer, whose  sole  duty  It  is  to  execute  and  not 
to  decide  on  the  truth  or  sufficiency  of  tbe 
processes  committed  to  him  for  service.  He 
has  no  portion  of  Judicial  authority,  nor  the 
means  of  inquiry  into  tbe  causes  of  action, 
contained  in  the  write  and  declarations  put 
into  bis  bands  for  service.  Obedience  to  all 
precepte  committed  to  him  to  be  served  Is 
tbe  first,  second  and  third  part  of  bis  duty, 
and  hence,  if  they  issue  from  competent  au- 
thority, and  with  legal  regularity,  and  so 
appear  on  their  face,  be  is  justified  for  every 
action  of  his,  within  the  scope  of  their  com- 
mand. 'It  Is  IncompreheDslble,*  said  Lord 
Kenyon,  In  Belk  v.  Broadbent  et  ux.,  3  T.  R. 
183,  185,  'to  say  that  a  person  shall  be  con- 
sidered a  trespasser  who  acte  under  the  pro- 
cess of  tbe  court*  In  Grumon  v.  Raymond 
et  aL,  1  Conn.  40,  6  Am.  Dec.  200,  It  Is  said 
by  O.  J.  Reeve  that,  where  it  does  not  ap- 
pear on  the  face  of  tbe  warrant  that  it  Is 
Illegal,  it  te  the  officer's  duty  to  obey.  MlUes 
V.  Davies  et  al.,  Com.  590.  Tbe  ground  of 
these  principles  te  simply  this:  That  to 
the  magistrate  Is  confided  the  Issuing  ot 
writs,  and  to  the  sheriff  and  other  executive 
officers  te  confided  tbe  duty  of  serving  them. 
It  Is  easy  to  see  what  widespread  mischief 
might  result  from  permitting  an  executiTe 
offlCOT  to  decide^  on  his  own  knowledge,  that 
be  ought  not  to  serve  a  precevt  or  warrant 
put  Into  bis  bands  fbr  service  and  to  con- 
sider what  justly  must  follow  from  such  doc- 
trine; that  Is,  that  bis  return  of  ttie  tact 
would  be  a  justification  for  his  omission. 
In  short,  the  executive  offtcer  most  do  bla 
do^,  which  is  to  obey  all  l^al  writs,  and 
must  not  arrogate  to  himself  the  rlj^t  of 
dlsob^ng  tbe  paramount  commands  of  those 
to  whose  mandates  he  by  law  Is  subjected." 
Watson  V.  Watson,  9  Conn.  143;  23  Am.  Dec 
324. 

Tbe  Supreme  Court  of  New  York  also  say, 
speaking  by  Chief  Justice  Nelson,  Webber 
V.  Gay,  24  Wend.  4S7:  "I  think  tbe  learned 
judge  erred  as  to  the  office.  I  am  not  aware 
the  court  has  ever  looked  beyond  the  process 
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with  a  view  to  see  If  he  was  cognlaant  of  the 
irregularity.  The  point  was  thrown  out  by 
the  Chancellor  In  P&iker  v.  Walrod,  16  Wend. 
619,  but  no  definite  opinion  expressed.  The 
g^eral  rule  as  there  admitted  is,  if  the  Jus- 
tice has  Jurisdiction  of  the  subject-matter, 
and  if  the  process  is  regular  upon  its  face, 
he  is  protected.  Togo  beyond  this  wolild  lead 
to  a  new  and  troublesome  issue,  which  would 
tend  greatly  to  weaken  the  reasonable  protec- 
tlon  to  ministerial  officers.  Their  duties,  at 
best,  are  sufficiently  embarrassing  and  re- 
sponsible; to  require  them  to  act  or  not,  at 
tfadr  peril,  as  tbey  may  be  supposed  to  know 
or  not  the  technical  regularity  of  the  party 
or  magistrate,  seems  to  be  an  Innovation  up- 
on previous  cases,  and  against  the  reasons 
and  policy  of  the  rule." 

[3]  nnd«  the  A>regolng  authorities  it  is 
clear  that  the  search  warrant,  directed  to  the 
plaintiff  la  error,  as  a  ministerial  officer,  be- 
ing regular  upon  its  face,  and  having  been 
issued  by  an  officer  duly  authorised  to  issue 
It,  was  a  protection  to  Urn  in  executing  the 
writ  In  an  orderly  manner.  It  also  appears 
from  these  authorities  that  the  trial  court 
was  wrong  in  giving  t)ie  Instruction  com- 
idalned  of,  and  that  it  was  prejudicbd  error 
to  instruct  tlie  Jury  that  the  burden  was  up- 
on the  defendant  to  prove  the  trnth  of  the 
facts  set  out  in  the  complaint  upon  which 
the  search  warrant  was  issued. 

It  follows  Uiat  the  Judgment  appealed 
from  should  he  reversed,  and  a  new  trial  or^ 
dered. 

PEB  CUBIAM.   Adopted  in  whole. 


SBCUBITS  INS.  00.  v.,  DBOKB. 
(Snpreme  Court  of  OUahoma.  *Nov.  11,  1918.) 

(8vtla^«9  by  ike  Oourt.) 

Appbal  a  no  EsBOB  (J  773*)— BRrsrs— Scope 
or  Rbview. 

Where  plaintiff  in  error  has  prepared,  serv- 
ed, and  filed  a  brief  as  required  by  the  rales 
of  this  court,  and  there  la  no  brief  filed  and 
no  reason  given  for  Iti  absence  on  the  part  of 
defendant  Id  error,  this  court  is  not  reqsired 
to  search  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustaii^; 
but,  where  tlie  brief  filed  appears  reasonably 
to  sustain  the  assignments  d!  error,  the  court 
may  reverse  the  judgment  in  accordance  with 
the  prayer  ot  Uh  petition  of  pi"intii*  in  er- 
ror. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  8104,  3108-3110 ;  Dec  Dig. 
|  773.»1 

Error  from  County  Court,  Coal  County; 
R.  H.  Wells,  Judge. 

Action  between  the  Security  Insurance 
Company  and  A.  J.  Droke.  From  the  Judg- 
ment, the  Insurance  company  brings  error. 
Reversed  and  remanded,  with  directions. 

Scothom,  Caldwell  &  McRlU  and  BurweU. 
Crockett  &  Johnson,  all  of  Oklahoma  City, 
for  plaintiff  in  error. 


HAYES,  a  J.  This  proceeding  In  error  is 
prosecuted  to  reverse  an  order  of  the  trial 
court  refusing  to  vacate  and  set  aside  a  de- 
fault Judgment  rendered  by  said  court  in 
favor  of  defendant  In  error  and  against 
plaintiff  In  error.  Plaintiff  In  error,  within 
the  time  prescribed  by  the  rules  of  this  court, 
has  filed  its  brief,  wherein  it  has  set  oat  the 
facts  and  has  cited  numerous  authorities  to 
sustaia  its  contention  tl^t  the  trial  court 
abused  ite  discretion  in  refusing  to  sustain 
the  petition  of  plaintiff  in  error  to  vacate 
and  set  aside  the  Judgment  rendered  against 
It  upon  default;  the  ground  upon  which  said 
motion  was  made  being  that  the  Judgment 
was  obtained  by  the  fraud  of  plaintiff  and  by 
unavoidable  casualty  which  prevented  de- 
fendant from  defending  the  action.  Defend- 
ant In  error  has  chosen  not  to  file  any  brief 
in  this  court  In  answer  to  the  brief  of  plain- 
tiff in  error,  or  in  support  of  the  Judgment  of 
the  trial  court  The  brief  of  plaintiff  in  er- 
ror appears  to  sustain  foUy  its  contention. 
It  has  been  held  repeatedly  by  this  court  that 
where  plaintiff  in  error  has  prepared,  served, 
and  filed  Us  brief  as  required  by  the  roles  of 
the  court,  -and  there  is  no  brief  filed  or  no 
reason  given  for  its  absouie  on  the  part  of 
defendant  in  error,  tlie  court  is  not  required 
to  sean^  the  record  to  find  some  theory  upon 
which  the  Judgment  tielow  may  be  sustained; 
but,  where  the  brief  filed  by  plalntlfl  in  error 
appears  reasonably  to  sustain  bis  asaign- 
ments  of  error,  the  court  will  reverse  Uie 
Judgment  in  accordance  with  the  prayer  of 
the  petition  In  error.  Butler  t.  McSpadden, 
25  OkL  466, 107  Pac.  170;  ElUs  v.  Outler,  25 
OkL  106  Pac  9S7;  Flanagan  v.  Davis, 
27  OkL  422,  112  Pac.  990;  Missouri,  3C.  & 
T.  By.  Ca  y.  Long,  27  OkL  4S6^  112  Paa  091. 

The  Judgment  of  the  trial  court  is,  accord- 
ingly, reversed,  and  the  cause  remanded, 
with  dlrectton  to  grant  a  new  triaL  All  the 
Justices  concur,  except  WILLIAMS,  J.,  not 
present  and  not  participating. 


WOODY  V.  STATE. 

(Crhnlnal  Court  of  Appeals  of  Oklahoma. 
Nov.  22,  1918.) 

(Bvtlalm  by  f  Ae  Oourt^ 

1.  CsnnKAi.  Law  <{  1086*)— AppEAii— Pbbs- 
BRTATioN  Below— ABOuifBNT  or  Codnbei. 
— Imstbdctions. 

(a)  Betore  this  conrt  will  review  errors  in 
the  instructions  of  Uie  trial  conrt  or  objections 
to  remarks  made  by  the  county  attorney  in  his 
argument  to  the  jury,  unless  such  errors  are 
fundamental,  it  must  appear  from  the  record 
that  proper  objections  and  exceptions  were 
reserved  to  them  during  the  triaL 

(b)  It  is  the  duty  of  counsel  for  a  defendant 
to  wl  the  attention  of  the  trial  conrt  to  what 
they  consider  to  be  errors  committed  during 
the  trial  and  give  the  court  an  opportunity  to 
correct  the  same  at  the  time  that  they  occur. 
Counsel  for  a  defeudaot  cannot  remain  silent 
and  thereby  acquiesce  in  the  commission  of  er- 
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rora  and  afterwardi  b«  heard  to  complain 
thereat,  nDlesa  such  errors  are  fandamental. 

[Bd.  Note. — For  other  caBea.  see  Criminal 
U«,  Gent.  Dig.  »  2736-3709,  2770,  2772»  2794; 
Dec.  Dig.  i  1086.*] 

2.  JUDOICEHT  (i  7S1*)— AOQVrCTAI.  OT  OODI- 
RNDANT— BaS  JUDIOATA. 

Where  a  man  and  a  woman  are  jointly 
proeecDted  for  adaiterj,  one  of  the  defendants 
mar  be  acquitted  and  the  other  may  be  law- 
fnljj  convicted. 

[Ed,  Note.— For  other  cases,  lee  Jadgment, 
Cent  Dig.  S8  1309,  1310;  Dec.  Dig.  5  T51.»J 

3.  CsnaNAX  Law  ({  1168*)— Habhemb  Eb- 

BOB— ETIDBNCE. 

Where  the  legal  evidence  in  a  case  con- 
dnaively  ahowa  that  a  defendant  is  guilty,  and 
where  the  jury  conld  not  rationally  arrive  at 
any  other  conclnuon,  ordinarily  errors  com- 
mitted by  the  trial  court  In  the  introduction  or 
r^ection  of  evidence  wiU  become  immaterial 
and  will  not  constitute  groundi  for  reversaL 

[Ed.  Note.~For  other  eases,  see  Criminal 
Lew,  Cent  Dig.  {|  3124,  K12S»  S129-3136, 
3144;  Dec.  Dig.  i  1168.*] 

4.  Adultebt  (S  14*)— Evidencs  to  Sustain 
cohvicnon— suffioienct. 

For  a  statement  of  evidence  vriiich  con- 
clusively establiahea  the  guilt  of  tbe  defendant 
of  the  crime  of  adultery,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  U  27,  31,  82;  Dee.  Dig.  |  14.*] 

5.  Cbihinal  Law   (S  664*)— VBinno— Sum- 
cie:vct  of  EnoiNOK. 

For  evidence  wUch  fully  sustaios  the  al- 
l^tion  of  Tenoe  in  m  case  of  adultery,  see 

opinion. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Uw,  Cent  Dig.  H  726,  1277-1284;  Dec  Dig. 
I  564.*] 

6.  Cbiunai.  Law  H  1184*)— AppbaI/— Ab- 

STBAOT  QuESnOIf. 

Where  the  record  dearly  shows  that  a  de- 
fendant is  gnUty  as  charged,  and  where  the 
defendant  has  not  been  deprived  of  some  aub- 
■tantial  right  to  his  injury,  tlus  conrt  will  not 
discQSB  and  dedde  matters  of  law  merely  for 
the  purpose  of  settling  abstract  qoestions. 

[Ed.  Note.— For  other  caees.  see  Criminal 
Lew,  Cent  Dig.  ||  2587.  2653,  2986-2008.  90S6, 
3067-8071;   Dec  Dig.  S  lisi*] 

7.  CBonnAi.   Law    (S   1186*)  —  Appeal  — 
Gbouitdb  tob  Bbvzbsai.. 

The  effect  of  a  conviction  apon  the  family 
of  a  defendant  cannot  be  ground  for  a  revers- 
al Men  with  families  should  think  of  snch 
things  before  they  commit  crimes. 

^  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig:  IS  821S-«219,  mi,  8280;  Dec 
Dig.lll86.*r  . 

(lidMoma  ByUahut  hy  BditorUl  Btaff.) 

8.  JCDOMBNT    (S    751*)  —  "VbBDIOT    OP  NOT 

Guilty"— Rxs  Judicata. 
A  "verdict  of  not  guilty"  is  simply  a  ver- 
£ct  of  not  proven  In  the  particular  case  tried 
uui  is  not  a  verdict  of  innocence,  and  hence  is 
Dot  conclusive  against  the  state  in  favor  of 
any  other  i»eraon  than  the  defendant  who  was 
tctDaliy  acquitted. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  Si  1809.  1810:  Dec.  Dig.  |  751.*] 

9.  ADULTBBT  (I  11*)— DVXOXHOB— ADMI8SIBXL- 

IXT. 

In  a  prosecution  for  adultery,  eridence  of 
a  trip  made  to  Kansas  by  defendant  and  the 
proiecDting  witness'  wife  was  properly  admit- 
ted where  snch  trip  was  a  part  of  the  general 
plan  of  the  parties  to  have  sexual  interconrse 
and  tended  to  explain  the  purpose  of  th^r  be- 


ing together  In  Oklahoma  under  suapidtua  dr- 
cnmstances. 

[Bd.  Note.— For  other  cases,  s««  Adultery, 
Cent  Dig.  SI  ^  28;  Dec  Dig.  f  11.*] 

Appeal  from  DlBtrlct  Oonr^  Major  Gonn- 
tr;  JauMS  B.  OnlUscm,  Jndga 

W.  A.  Woody  was  convicted  at  adultery, 
and  he  appeals.  Affirmed. 

John  V.  Roberts,  of  Falrvlew,  and  George 
W.  Connell,  ot  Clinton,  for  appellant  C.  J. 
^)aT«iiport,  ABst  Atty.  Gen.,  for  the  State. 


FURMAN,  J.  [1]  First  In  their  brief 
counsel  for  appellant  complain  at  a  number 
of  the  instructions  given  by  the  court  and 
also  complain  of  remarks  alleged  to  have 
been  made  by  the  county  attorney  in  his 
closing  argument  to  the  jury.  Upon  an  ex- 
amination of  the  record,  we  fall  to  find 
that  any  exceptions  were  reserved  at  the 
trial  to  the  Instructions  of  the  court.  We 
also  fall  to  find  that  counsel  for  appellant 
during  the  closing  argument  of  the  county 
attorney.  In  any  manner,  objected  to  the 
remarks  complained  of  In  the  brief  and  al- 
leged to  have  been  made  by  the  county  at- 
torney. We  And  no  fundamental  errors  in 
the  Instructions  of  the  court  or  In  the  re- 
marks of  the  county  attorney;  and,  In  the 
absence  of  proper  objections  and  exceptions, 
we  cannot  consider  the  matters  presented. 
See  Hayes  v.  State,  4  Okl.  Cr.  377,  111  Pac 
1020;  Johnson  v.  State,  5  OkL  Cr.  13,  113 
Pac  552;  Ford  v.  State,  5  OkL  Cr.  240,  114 
Pac  273;  Crump  v.  State.  7  Okl.  Cr.  535, 
124  Pac  632;  Bethel  v.  State,  8  Okl.  Cr.  61, 
126  Pac.  698;  Byan  t.  State,  8  OkL  Cr.  623, 
129  Pac.  685. 

Counsel  should  have  promptly  brought  the 
matters  complained  of  to  the  attention  of 
the  court  at  the  time  of  their  occurrence 
and  thereby  have  given  the  court  an  op- 
portunity to  correct  any  errors,  which  may 
have  been  made,  before  they  could  have  pos- 
sibly harmed  appellant  Oonusel,  being  si- 
lent thereby  aojnlesced  In  the  commission  of 
the  errors  complained  of,  even  if  It  Is  admit- 
ted that  they  were  errors.  Unless  errors 
committed  during  the  trial  are  fundamental, 
counsel  will  not  be  heard  to  complain  of 
that  which,  with  reasonable  diligence  on 
their  part,  they  could  have  prevented  or 
properly  incorporated  In  the  record.  Con- 
victions In  criminal  cases  will  not  be  revers- 
ed npon  afterthoughts  unless  for  fundamen- 
tal errors.  It  would  be  unfair  to  the  trial 
oourte  and  rulnons  to  the  administration  of 
justice  to  reverse  convictions  upon  alleged 
errors  which  were  not  properly  presented  to 
the  court  below. 

[2]  Second.  Appellant  and  Anna  Boyd  were 
jointly  charged  by  Information  with  the 
commission  of  the  crime  of  adultery.  Anna 
Boyd  was  first  tried  and  acquitted,  and  the 
contention  is  now  made  that  this  acquittal 
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operated  to  discharge  appellant  as  a  matter 
of  law.  In  their  brief  counsel  say:  "We 
insist  that  where  two  parties  are  Jointly 
charged  with  the  commission  of  an  act  of 
adultery,  the  one  with  the  other,  it  Is  Im- 
possible for  one  to  be  innocent  and  the  oth- 
er ^ilty,  and  for  that  reason,  where  the 
one  Is  first  tried  separately  from  the  other 
and  found  not  guilty,  It  Is  the  dnty  of  the 
court  to  discharge  Che  other.  This  may  dif- 
fer from  the  ordlDBry  rale,  but  there  Is  a< 
reason  for  this  being  an  exception.  It  Is  as 
impossible  for  the  one  to  be  guilty  and  the 
other  Innocent  as  It  Is  for  A.  to  be  guilty  of 
murdering  B.  and  B.  still  llrlng."  No  an- 
Qiorities  were  dted  by  counsel  for  appellant 
In  support  of  this  proposition.  It  is  true 
that  the  Supreme  Court  of  North  Carolina 
did  so  hold  in  the  case  of  State  v.  Malnor 
&  Wilkes,  2d  N.  C.  340,  and  also  in  the  case 
of  State  T.  Parham,  50  N.  0.  416.  We  think 
that  these  decisions  are  not  supported  by  the 
reason  of  the  law,  and  they  were  in  effect 
repudiated  by  the  same  court  in  the  later 
case  of  State  v.  CutshaU,  109  N.  0.  764,  14 
S.  E.  107,  26  Am.  SL  Bep.  599. 

[I]  A  Terdict  of  not  guilty  is  not  a  verdict 
of  innocence.  It  Is  simply  a  verdict  of  not 
proven  In  the  particular  case  tried,  and  It  ia 
not  conduslTe  gainst  the  state  in  favor  of 
any  other  person  than  the  defendant  who 
was  acto^ly  acquitted.  The  state  might  not 
be  able  to  make  vxoat  o£  the  offense  In  the 
trial  of  one  party  for  many  causes  yet  might 
be  able  to  make  proof  on  the  trial  of  the 
other.  Because  there  may  have  been  a  ml»> 
carrlass  of  justice  as  to  one  j(dnt  offender 
IB  no  reason  why  tbeie  should  also  be  a 
miscarriage  of  justice  as  to  the  ottier  Joint 
offender.  Again  it  is  true  that  to  constitute 
adultory  there  must  be  a  jcdnt  physical  act, 
but  It  is  not  necessary  that  there  should  be  a 
Joint  criminal  intent  The  bodies  must  con- 
cur in  tlie  act  but  the  minds  may  not;  one 
may  be  guilty  and  the  ottier  Innocent  A 
few  illnstratloas  will  demonstrate  this  om- 
clusively.  Namely,  If  A.,  b^g  a  married 
man,  should  have  sexual  Intercourse  with  B., 
a  single  woman,  who  was  so  drunk  or  de- 
mented as  to  be  unable  to  give  her  consent, 
such  woman  couM  not  be  convicted,  but  A. 
may  be  prosecuted  and  cmvlcted  either  for 
adultery  or  rape.  Or  if  A.,  beiug  a  married 
man,  should  marry  B.,  a  single  woman,  who 
had  no  knowledge  of  A.'8  previous  marriage, 
B.  would  not  be  guilty  of  any  offense  but 
A.  might  be  prosecuted  and  omvlcted  titber 
for  bigamy  or  adultery.  The  t&llowlng  cases 
support  the  conclusion  at  which  we  have 
arrived:  State  v.  Ellia^  74  Mo.  385,  41  Am. 
B^  321 ;  State  v.  Caldwell,  8  Baxt  (Tenn.) 
576;  Alonzo  v.  State,  15  Tex.  App.  378,  49 
Am.  B^.  207 ;  Watson  v.  State,  13  Tex.  App. 
76;  State  t.  Sanders,  80  Iowa,  682;  State 
V.  Donovan,  61  Iowa.  278,  16  N.  W.  130; 
Commonwealth  v.  Bakeman,  131  Mass.  577, 
41  Am.  Bep.  248 ;  State  v.  Eggteston,  45  Or. 
840,  77  Pac.  738;  State  v.  Carrol.  SO  &  a 


85,  8  S.  B.  433,  14  Am.  St  Bep.  883;  Solomon 
V.  State,  30  Tex.  Gr.  R.  140,  45  S.  W.  706. 

Mr.  Whartim  says:  "One  defendant  nmy 
be  acquitted  without  Involving  the  acquittal 
of  the  other." 

Mr.  Bishop  says:  "As  every  offense  to  be 
punishable  must  be  voluntary,  so  In  particu- 
lar must  be  adultery.  But  alike  In  adultery, 
and  It  is  believed  in  fornication  and  Incest, 
where  the  crime  consists  of  one's  unlawful 
carnal  knowledge  of  another,  it  Is  imma- 
terial whether  the  others  participated  under 
circumstances  to  incur  guilt  or  not,  just  as 
sodomy  may  be  committed  with  a  responsible 
human  being,  or  an  irresponsible  one,  or  a 
beast  Therefore  the  same  act  of  penetrating 
a  woman,  who,  fbr  example,  is  too  drunk 
to  give  consent,  may  be  prosecuted  either  as 
a  rap^  or  as  adultery,  at  the  election  of  the 
prosecuting  power.  There  are  cases  which 
deny  this  and  hold  that  adultery,  fornication, 
and  incest  can  be  committed  ouly  with  con- 
senting persons,  and  what  is  rape  cannot  be 
one  of  the  others.  But  they  are  beUeved  to 
proceed  partly,  and  perhaps  entirely,  on 
special  terms  of  statutes.  Certainly  In  prin- 
ciple they  can  have  no  other  Just  founda- 
tion." Bish.  Stat  Crimes,  {  660. 

[S]  Third,  Objections  were  made  to  the  ac- 
tion of  the  trial  court  In  the  Introduction  and 
rejection  of  evidence,  but  in  the  light  of 
the  testimony  in  this  case,  we  do  not  believe 
that  an  intelligent  and  honest  Jury  could  be 
Impaneled  vho,  with  a  due  r^ard  for  their 
oaths  and  the  testimony,  oould  legitimately 
coma  to  any  other  conclusion  than  that  the 
appellant  was  guilty.  This  being  tiie  case, 
errors  committed  by  tike  trial  court,  which 
oould  not  have  altered  the  verdict  became 
immaterial,  and  it  would  be  a  waste  of  time 
for  us  to  discuss  them.  A,  conviction  will  not 
be  reversed  except  for  errors  whUdi  affected 
the  substantial  rights  of  the  defendant  See 
Ostendorf  t.  State,  8  OU.  Gr.  360,  128  Pac: 
143. 

[4]  Fourth.  What  are  the  tacts  in  this 
case?  In  the  case  of  Ex  parte  Burrls,  133 
Pac.  1139,  this  court  said:  "In  determining 
the  sufficiency  of  testimony  in  any  case, 
the  nature  of  the  subject-matter  under  In- 
quiry must  be  considered.  It  Is  but  seldom. 
Indeed,  that  direct  and  positive  evidence  of 
adultery  can  be  produced,  for  persons  who 
have  illicit  sexual  Intercourse  with  each 
other  ordinarily  do  not  commit  adulterous 
acts  In  the  presence  of  wilnenes.  Therefore 
in  such  cases  m  cannot  reasonably  expect  to 
have  other  than  circumstantial  evidence  aa 
to  the  commission  ot  adultery." 

A  more  complete  cable  of  circumstances 
could  not  be  shown,  short  of  proving  by  eye- 
witnesses the  physical  act  of  intercourse, 
than  is  presented  In  this  case.  The  prose- 
cuting witness  was  Walter  M.  Boyd.  He 
was  a  man  33  years  old;  was  a  clerk  in  a 
hardware  store  in  Falrvlew.  His  wife,  to 
whom  he  had  been  married  several  years, 
was  27  years  of  age.  They  had  born  to  them 
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one  cblld,  a  girl  three  years  old  at  the  time 
ot  this  trial.  The  defendant  waa  a  married 
man  who  came  to  Fairrlew  in  May,  1911,  and 
was  engaeed  In  the  general  merchandise 
business.  The  defendant's  wife  spent  only  a 
Itortlon  of  the  time  in  Fairrlew  with  her 
liushand.   Defendant  occupied  a  room  over 
bis  store  during  his  wife's  absence.  Boyd's 
house  was  within  a  few  blocks  of  the  de- 
fendant's store;    the  latter  adj(dnlng  the 
Otlzena*  State  Bank.   Many  marchants  and 
officers  of  the  bank  tesUfled  that  def^dant 
often  came  to  the  bank  comer,  wared  to- 
ward Mrs.  Boyd's  hoase.  and  in  a  few  min- 
utes Mrs.  Boyd  would  appear.  It  was  proved 
by  witness  that  Mrs.  Boyd  often  went  np 
the  front  stairs  leading  to  the  floor  on  which 
defoidant  had  his  room  and  about  the  same 
time  defaadant  went  up  the  back  stairs.  It 
was  proved  that  Mrs.  Boyd  and  defendant 
were  sem  together  after  daric  In  front  of 
detmdant^  store;  at  one  tUne  defendant 
wu  locking  or  viilocUiig  the  door.  It  was 
proved  that  defendant  and  Mrs.  Boyd  went 
driving  together  in  a  top  boggy  vltb  the 
cnrtalns  drawn  on  warm  days.  It  was  prov- 
ed that  a  friend  of  defendant  advised  d«fiend- 
aat  tluit  hlB  conduct  would  likely  get  him 
inU)  trouble,  to  which  defendant  replied, 
"Tbey  cant  prove  anything."  It  was  itroved 
that  defendant  was  teen  at  Mrs.  Boyd's 
house.  In  the  absence  of  Mr.  B<^d,  on  several 
occasions ;  that  he  took  a  veil  and  hair  braid 
to  Mrs.  Boyd.  It  waa  proved  that  on  one 
occasion  defokdant  went  to  Mrs.  Boyd's.  Mr. 
Boyd's  sns|)iclons  were  aroused.   He  got  a 
backet  and  went  to  his  home  ostensibly  to 
get  a  bucket  of  water.   As  he  went  In  the 
front  door  defendant  ran  ont  the  back  door. 
On  one  occasion  In  the  evening  defendant 
wu  walking  in  front  of  his  store.   A  man 
came  np  to  him  and  sought  to  talk  to  defend- 
ant about  some  business.    Defendant  said 
to  Urn,  "Gome  Monday,  I  haven't  time  this 
erenlng."   In  a  few  minutes  Mrs.  Boyd  ap- 
peared and  met  defendant    It  was  proved 
that  the  defoidant  visited  Mrs.  Boyd  four  or 
five  times  in  Mr.  Boyd's  absence.    On  one 
occasion,  when   Mrs.   Boyd's  sister  (Mrs. 
Clongh)  was  at  Mrs.  Boyd's,  defendant  told 
Mrs.  Clough  he  did  not  want  her  "butting 
In."   This  was  In  answer  to  Mrs.  Clongh's 
nqnest  that  defendant  stay  away  from  Mrs. 
Boyd'B.  About  8  o'clock  one  evening  defend- 
ant and  Mrs.  Boyd  were  together  by  the 
Cltlxois'  State  Bank  corner,  standing  close 
together.   Mrs.  Boyd  said  to  defendant,  "I 
will  go  if  you  think  best,  but  I  would  rather 
not." 

The  date  of  the  offense  alleged  In  the  In- 
formation was  September  23, 1911.  The  state 
proved  that  on  that  day  Mrs.  Clough,  who 
was  Anna  Boyd's  sister,  and  Anna  Boyd  were 
Si^g  to  Carmen.  Tbey  went  down  in  town, 
spoit  some  time  In  defendant's  store  buying 
various,  articlee.  Tb^  left  defendant's  store 
ud  went  to  tiie  Bates'  atora  After  being  at 


the  latter  place  for  a  while,  Mrs.  Boyd  told 
her  sister,  Mrs.  Clough,  that  she  wanted  to 
go  back  to  the  defendant's  store  to  purchase 
other  artldea.  She  went  there,  taking  with 
her  the  little  baby  girl  three  years  old.  Mrs. 
Gloijgb  waited  at  the  Bates'  store  for  her 
sister.  The  latter  not  returning,  Mrs.  Clough 
went  to  defendant's  store  In  search  of  Mrs. 
Boyd.  She  did  not  find  either.  At  the  time 
Mrs.  Clough  and  Mrs.  Boyd  were  In  the  de- 
fendant's store  b^re  going  to  the  Bates' 
store  defendant  was  thera  Upon  returning 
to  defendant's  store  and  not  finding  either 
Mrs.  Boyd  or  the  defendant,  she  went  up- 
stairs looking  for  her  sister.  Defendant's 
room  on  the  second  floor  adjoined  the  rooms 
of  a  Mrs.  Myers,  who  lived  up  there.  Mrs. 
Clough  went  to  Mrs.  BIyers,  saw  Mrs.  Boyd's 
baby  girl  there,  and  Inquired  tor  her  sister. 
What  Mrs.  Myers  said  is  not  In  the  record, 
but  Mrs.  Myers  tapped  upon  the  partition 
wall  between  her  room  and  the  defendant's 
room,  and  in  a  few  mlnutea  after  this  oc- 
curred Mrs.  Boyd  came  into  the  room  where 
she  had  left  her  baby  glrL  TUs  occurred  on 
September  28d.  It  was  proved  that  Bfrs. 
Clougjh  and  Mrs.  Boyd  went  away  that  day 
on  the  tndn  to  Carmen.  Mn.  Boyd  got  off 
thwa  MrsL  Olongh  went  on  to  Winfleld.  Kan. 
The  defendant  the  next  day  went  to  Carmen. 
On  the  train  going  there,  he  told  a  man  who 
was  riding  with  him  that  he  waa  to  meet  a 
friend  there.  When  the  train  got  to  Carmen, 
defendant  got  off,  went  In  the  station,  Joined 
Mrs.  Anna  Boyd,  who  was  at  the  station. 
They  got  on  the  train  together  and  went 
north.  Defendant  and  Mrs.  Boyd  did  go  to 
Kansas  for  witnesses  saw  them  together  on 
the  streets  of  Wichita  on  the  26th  and  28th 
of  September,  1911.  They  remained  In  Kan- 
sas several  days.  They  were  seen  at  An- 
thony. Kan.  About  the  28th  or  29th  of  Sep- 
tember, 1911,  they  got  on  tiie  train  together 
at  Anthony  and  came  south  Into  Oklahoma. 
Mrs.  Boyd  got  off  the  train  at  Carmen.  De- 
fendant did  not  get  off  the  train. 

The  Information  in  this  case  was  filed 
March  29,  1912.  On  the  15th  day  of  March 
the  defendant,  while  at  Oklahoma  City,  call- 
ed Mrs.  Boyd  by  telephone.  The  telephone 
operator  at  Falrvlew  knew  the  voice  of  both 
defendant  and  Mrs.  Boyd.  In  that  conversa- 
tion defendant  asked  Mrs.  Boyd  if  she  had 
received  a  registered  letter  which  he  had 
sent  her.  She  said:  "No.  I  have  not,  but  I 
think  that  I  will  to-day."  He  also  wanted  to 
know  how  everything  was,  to  which  she  re- 
plied, "Everything  seems  to  be  at  a  stand- 
still." On  the  16th,  the  day  after  the  first 
conversation,  defendant  called  Mrs.  Boyd  by 
telephone  from  Oklahoma  City  and  wanted 
to  know  if  she  had  received  the  registered 
letter.  She  replied  she  bad  not  Defendant 
told  her  to  come  to  Oklahoma  City.  She  re- 
plied, "I  am  afraid  to  because  I  am  being 
watched  here."  Defendant  then  told  her  to 
go  north  and  ttien  come  south.    She  tb«a 
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said,  "I  win  meet  you  there  at  the  depot  at 
Oklahoma  City."  It  was  proved  that  she  did 
go  to  Geary.  She  got  off  there,  got  a  ticket 
to  El  Beno,  and  went  there.  The  witness 
who -testified  to  these  facts  was  going  to  Ft 
Worth.  He  got  off  at  Bl  Beno.  The  train  he 
got  off  of  went  to  Oklahoma  City.  Mrs.  Boyd 
did  not  get  off. 

It  was  proved  that  def^dant  kept  a  k^ 
of  elder  In  his  room,  and  there  were  empty 
whisky  bottles.  Mrs.  Boyd  often  went  up- 
stairs and  went  back  towards  defendant's 
room.  It  was  proved  that  the  day  before  de- 
fendant's preliminary  hearing  the  defendant 
and  Mrs.  Boyd  met  at  the  Citizens'  Bank 
comer.  This  was  before  Mis.  Boyd  was  ar- 
rested. 

There  was  in  this  case  no  serabUmce  of  a 
d^nse  made.  The  material  facts  showing 
fiimiliaritles  and  illicit  conduct  were  not  In 
the  least  denied.  We  have  asserted  tiiat  cer- 
tain Acts  were  proved.  We  do  this  because 
the  defendant  did  not  controvert  them  nor 
did  he  endeavor  to  do  sa  The  witnesses 
were  responsible  and  r^mtable  men  engaged 
in  business  at  Fairview. 

It  is  inconceivable  that  a  man  would  be 
guilty  ot  such  condu(^  and  yet  hope  a  Jury 
would  be  led  to  conclude  tliat  his  constant 
familiarities  wlUi'  Anna  Boyd  were  from  a 
proper  and  good  motive.  Men  of  common 
sense  were  on  the  Jury.  For  defendant  to 
say  that  this  line  of  conduct  was  not  Oie 
gradual  approximation  to  the  ultimate  end 
In  view  Is  to  assume  that  the  Jurors  who 
tried  him  were  unable  to  look  to  fiicta  and 
circumstances  and  reasonably  conclude  that 
his  various  acts  were  those  of  a  destroyer  of 
homes  and  the  betrayer  of  his  own  wife  and 
the  degradation  and  moral  pollution  of  the 
wife  of  Walter  Boyd.  Why  would  a  man 
engaged  in  such  a  large  and  thriving  busi- 
ness take  such  familiarities  with  the  wife  of 
his  friend  unless  he  did  so  for  the  gratifica- 
tion of  his  lust?  Why  would  he  go  to  Boyd's 
home  in  his  absence  and,  when  Boyd  ap- 
proached, run  out  the  back  door,  if  his  con- 
duct was  that  of  an  Innocent  man?  Why 
would  he  plan  trips  to  Oklahoma  City  and  to 
Kansas?  Was  It  because  of  his  pleasures 
in  the  association  with  Anna  Boyd?  No 
man  of  enough  sense  to  be  on  a  Jury  would 
believe  that  defendant  was  a  victim  of 
Anna  Boyd  and  that  she  was  exercising  a 
hypnotic  Influence  over  him  In  order  to  se- 
cure from  him  such  trivial  gifts  as  veils  and 
hair  braids.  Would  an  Innocent  man  every 
day  leave  his  business  during  business  hours, 
go  to  the  Citizens'  Bank  corner,  and  by 
signal  secure  the  presence  of  Anna  Boyd? 
Is  It  a  coincidence  that  when  Anna  Boyd 
went  up  the  front  stairs  toward  his  room  he 
also  went  up  the  back  stairs?  Would  this 
happen  dozens  of  times  without  some  pre- 
arrangement?  Why  would  he  say  to  Anna 
Boyd's  sister  to  quit  "butttng  In"  unless  he 
were  engaged  in  the  violation  of  the  sanctity 


of  the  home  of  Walter  Boyd?  Where  was 
Woody  during  the  time  Mrs.  Boyd  was  In  bis 
room  on  the  23d  day  of  September?  It  Is 
true  no  witness  swore  that  he  was  In  the 
room.  But  he  had  been  In  his  store  a  short 
while  before.  Anna  Boyd  went  upstairs  to 
the  room  adjoining  the  room  of  defendant. 
She  left  her  baby  girl  with  Mrs.  Myers.  Up- 
on the  arrival  of  Mrs.  Boyd's  dster  and  an 
inquiry  as  to  her  whereabouts,  Mrs.  Myers 
tapped  on  the  partition  wall  between  de- 
fendant's room  and  Mrs.  Myers'  room.  Aona 
Boyd  appeared.  Where  had  she  been?  No 
sensible  Juror  would  believe  she  was  not  in 
the  defendant's  room  at  that  very  time  with 
the  defendant  And  It  Is  urged  that  tUe 
corpus  delicti  was  not  proved.  When  have 
men  become  so  Insane  that,  If  they  are  go- 
ing to  engage  in  such  conduct,  they  commit 
such  crimes  In  the  open  or  where  they  arc 
likely  to  be  detected? 

In  prosecutions  for  adultery,  evldrace  that 
the  parties  have  been  riding  together  fre- 
quently, that  defendant  paid  frequent  visits 
to  the  home  of  the  woman  when  her  husband 
was  away,  that  the  adulterous  IncllnatldD 
existed,  and  that  an  opportunity  for  Illicit 
intercourse  occurred  are  facts  which  may 
lead  the  guarded  discretion  of  a  reasonable 
and  Just  man  to  the  conclusion  of  guilt. 
Greenleaf,  Ev.  (15th  Ed.)  voL  1,  par.  40: 
People  V.  Gridler  et  al.  (Mich.)  31  N.  W.  624 ; 
State  V.  Brlggs,  68  Iowa,  416.  27  N.  W.  35S: 
State  V.  More,  IIB  Iowa.  178,  88  N.  W.  323: 
State  V.  Leek.  152  Iowa.  12,  130  N.  W.  1063 ; 
Thayer  v.  Thayer,  101  Mass.  Ill,  100  Am. 
Dec.  110. 

In  the  last  case  dted  the  court  says:  "The 
evidence  by  which  the  act  of  adultery  is 
proved  is  seldom  direct  The  natural  secre- 
cy of  the  act  makes  it  ordinarily  impossible 
to  prove  It,  except  by  circumstantial  evi- 
dence. The  circumstances  must  be  such,  in- 
deed, as  *to  lead  the  guarded  discretion  of  a 
reasonable  and  Just  man  to  the  contusion  of 
guilt'  But.  when  an  adulterous  disposition  is 
shown  to  exist  between  the  parties  at  the 
time  of  the  alleged  act,  then  mere  opportuni- 
ty, with  comparatively  slight  drcumstancee 
showing  guilt,  will  be  sufficient  to  Justify  the 
inference  that  criminal  Intercourse  has  actu- 
ally taken  place.  The  intent  and  disposition 
of  the  parties  towards  each  other  must  give 
character  to  their  relations  and  can  only  be 
ascertained,  as  all  moral  qualities  are,  from 
the  acts  and  declarations  of  the  parties.  It  is 
true  that  the  fact  to  be  proved  Is  the  existence 
of  a  criminal  disposition  at  the  time  of  the  act 
charged ;  but  the  indications  by  which  it  id 
proved  may  extend,  and  ordinarily  do  extend, 
over  a  period  of  time  both  anterior  and  sub- 
sequent to  It  The  rules  which  govern  hu- 
man conduct  and  which  are  known  to  com- 
mon observation  and  experience  are  to  be 
applied  in  these  cases,  aa  in  all  other  Inves 
tlgatlons  ot  fact" 

This  court  in  Nettle  V.  Brown  v.  State,  132 
Pac  359,  Ho.  A866,  said:  "We  are  not  will- 
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iag  to  establish  the  doctrine  In  Oklahoma 
that  there  can  be  no  conrlctlon  for  murder 
in  any  case  nnlees  the  body  of  the  deceased 
Is  recognized  and  Identified  by  direct  and 
positlTe  evidence.  Such  a  role  would  make 
murder  safe  and  would  place  a  premium 
upon  the  most  vile  and  brutal  kind  of  assas- 
sination. All  that  the  murderer  would  have 
to  do  to  escape  pnnishment  would  be  to  so 
mutilate  and  disflsnre  the  body  of  his  vic- 
tim, which  could  be  easily  done,  as  to  make 
identification  and  recognition  Impossible. 
Whatever  the  law  in  other  states  may  be, 
this  court  will  nev^  consent  to  the  estab- 
llsbment  of  a  doctrine  in  Oklahoma  which 
would  result  in  such  monstrous  consequences. 
The  only  Just  and  logical  position  consistent 
with  the  safety  of  society  and  the  sanctity  of 
hDman  life  which  courts  can  assume  is  that 
the  corpus  delicti  may  be  proven  by  <^cum- 
stantial  evidence." 

In  Ex  parte  HarMns,  7  Okl.  Cr.  464,  483, 
124  Pac.  831.  939,  this  court  said:  "This  Is  a 
case  depending  entirely  upon  circumstantial 
evidence.  While,  to  a  limited  eitent,  a  false 
consistency  of  circumstances  may  be  con- 
structed, yet  experience  teaches  that  this  la 
almost  impossible  where  there  are  a  con- 
siderable number  of  circumstances  involved. 
A  single  circumstance,  standing  alone,  might 
amount  to  but  little  and  be  entirely  consist- 
ent with  innocence  yet,  when  this  circum- 
stance Is  considered  In  connectton  with  other 
drcomstances,  they  are  to  be  taken  and  com- 
bined together  and  may  result  in  an  Irresis- 
tible otmcluslon  of  the  guilt  of  the  accused." 

And,  in  this  connection  with  this  phase  of 
the  cas^  It  ought  to  be  borne  in  mind  that 
Hie  defendant  conid  easily,  If  it  were  true, 
have  proved  that  no  crime  was  committed. 
It  Is  of  course  true  that  the  burden  is  upon 
tbe  state,  but  as  said  by  Chief  Justice  Shaw 
in  Commonwealth  v.  Webster,  5  Gush.  (Haas.) 
316,  62  Am.  Dec.  727:  "When  preHy  strln- 
smt  proof  ot  drcomstances  is  produced,  tend- 
iDg  to  miKwrt  the  diarge,  and  it  is  qiparent 
that  the  accused  Is  so  situated  that  he  could 
oflTer  evidence  of  all  the  fiicts  and  circum- 
stances as  they  existed  and  show,  if  such 
was  the  truth,  that  t^e  suspicious  dremn- 
stances  can  be  accounted  for  consistently 
with  bis  innocence,  and  be  falls  to  offer  im<^ 
proof,  the  natural  conclnslon  is  that  the 
vmt,  it  produced,  instead  of  rebutting,  would 
tend  to  sustain  the  charge." 

i^m  the  evidence  In  this  record  the  de- 
lendant  is  a  guilty  man.  He  has  wrecked 
two  homes  and  has  brought  shame  and  dis- 
grace upon  Anna  Boyd's  only  child.  Such  an 
offender  ong^t  not  to  rec^ve  leniency  at  the 
iiaods  of  any  jury  or  court 

tl]  Fifth.  In  their  brief  counsel  for  appel- 
lant say:  "There  is  much  doubt  as  to  the 
iiofBdency  of  the  proof  as  to  the  venue  of  the 
Alloged  dime,  and,  if  so,  the  error  is  fatal. 
Bmnson  v.  State,  4  Okl.  Cr.  467  [111  Pac. 
98&1.  There  Is  nothing  in  the  record  in  this 
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case  or  the  authority  dted  supporting  this 
statement  It  vras  proved  beyond  question 
that  Walter  }/L.  Boyd,  with  whose  wife  appel- 
lant has  been  convicted  of  adultery,  resided 
In  the  town  of  Fairview  in  Major  county. 
The  jury  were  justified  by  the  evidence  In 
t>elieving  that  appellant  committed  adultery, 
not  only  In  the  home  of  said  Walter  M.  Boyd, 
but  also  In  a  room  over  the  store  of  appel- 
lant both  of  which  places  were  in  Major 
county,  Okl. ;  but,  even  If  there  was  any 
doubt  upon  the  subject  of  the  proof  of  venue, 
this  could  not  avail  appellant  unless  there 
was  an  absolute  want  of  proof  on  this  sub- 
ject In  the  very  case  dted  by  appellant 
this  question  is  s^ted  decisively  In  tbe  fol- 
lowing language:  "Only  those  allegations  in 
an  Indictment  which  involve  the  guilt  of  a 
defendant  are  to  be  proved  beyond  a  reason- 
able doubt  The  venue  of  an  offense  does 
not  come  within  this  class,  but  there  must  be 
some  proof  of  venue.  See  Puller  v.  Terri- 
tory, 2  OkL  Cr.  86,  99  Pac.  1098." 

LI]  The  evidence  of  the  trip  of  appellant 
and  the  wife  of  the  prosecutlDg  witness  to 
the  state  of  Kansas,  and  what  happened 
there  between  them,  was  competent  and  ad- 
missible in  evidence  because  it  was  only  a 
part  of  the  general  plan  or  conspiracy  of  said 
parties  to  have  sexual  Intercourse  wlth.each 
other.  It  tended  to  explain  the  purpose  of 
appellant  and  said  Anna  Boyd  in  being  to- 
getlier  under  suspidous  drcumstancea  In 
Major  county,  Okl. 

[I]  Sixth.  We  do  Yiot  desire  to  be  under- 
stood as  indorsing  every  ruling  made  by  the 
court  In  the  trial  of  this  cause.  E^m  an  ex- 
perience of  40  years  in  Oie  practice  and  on 
the  bench,  the  writer  doubts  if  such  a  thtog 
as  an  absolutely  flawless  trial,  from  a  techni- 
cal standpoint,  was  ever  had,  where  tiie 
deteodant  In  a  criminal  case  was  represented 
by  able  counsel  Where  It  Is  clearly  proved 
that  a  defeudant  Is  gidlty  as  chained,  i.  con- 
viction should  not  be  reversed  unlras  It  af- 
flrmativtiy  appears  from  the  record  that  the 
defendant  was  deprived  of  some  substantial 
right  to  his  injury*  upon  the  trlaL  To  re- 
quire perfection  in  all  of  the  rulings  of  the 
trial  court  would  simply  be  to  render  It  im- 
possible to  enforce  the  law.  The  supreme 
question  on  an  appeal  is  as  to  whether  or 
not  the  material  rights  of  the  appellant  were 
respected  in  the  trial  and  as  to  whether  or 
not  the  appellant  Is  guilty  as  chhfged,  and 
if  this  be  clearly  established,  as  is  done  lo 
this  case,  immaterial  errors,  which,  in  the 
light  of  the  entire  record,  could  not  have 
contributed  to  his  conviction,  should  not  be 
ground  for  reversal.  The  record  falls  to 
show  that  appellant  was  deprived  of  his  sub- 
stantial rights.  There  is  but  one  construe- 
tlon  in  the  light  of  human  experience  and 
human  nature  that  can  be  placed  upon  tbe 
undisputed  legal  evidence  In  this  record, 
and  that  Is  that  appellant  Is  guilty  as  charg- 
ed. It  would  therefore  be  a  useless  expend!- 
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tare  of  labor  and  oonBomptlon  of  time  to 
coDslder  tba  matters  presented  merely  for 
the  purpose  of  settling  abstract  qnestloiia 
of  law. 

[T]  Seventh.  In  their  brief  counsel  for  ap- 
pellant say:  'The  conviction  of  Mr.  Woody 
may  mean  the  ruination  of  two  families." 
Appellant  should  have  thought  of  these  things 
when  he  was  trying  to  seduce  the  wife  of 
his  neighbor.  It  Is  tliis  and  not  his  convic- 
tion that  has  mined  two  families.  The  most 
sacred  place  this  side  of  heaven  is  the  home. 
Tbw  Is  nothing  that  la  more  ennobling  to 
mankind  than  pure  and  virtuous  homes. 
There  la  nothing  more  degrading  to  society 
than  the  pollution  of  the  home.  ■  In  such 
I  cases  society  Inexorably  punishes  the  woman. 
Not  >so  with  the  man.  Unless  her  father, 
brother,  or  husband  personally  Inflict  sum- 
mary vengeance  upon  him,  nothing  but  the 
strong  arm  of  the  law  can  make  htm  atone 
toe  the  crime  which  he  has  committed.  It  is 
probable  tbat  considerations  of  this  sort  in- 
duced the  Jury  to  find  the  wonun  In  this  case 
not  guilty.  Tb^  doubtless  realized  that 
she  was  already  more  severely  punished  by 
society  than  she  could  possibly  be  by  the 
law  and  therefore  followed  the  divine  ex- 
ample in  a  similar  case  and  said  to  her,  *'Go 
thou  and  sin  no  more."  But  what  possible 
punishment  could  be  Inflicted  upon  the  ap- 
pellant If  not  convicted  by  the  jury?  He 
would  be  absolutely  at  liberty  to  hunt  for 
other  victims  to  gratify  bis  beastly  .lusts. 
WbUe  we  do  not  indorse  the  acquittal  of 
tbe  woman,  then)  was  an  elonent  of  Justice 
In  It ;  but,  even  If  this  be  not  true,  aroellant 
should  not  be  freed  becaiue  there  iras  a  mis- 
carriage of  Justice  in  tiie  ease  of  tbe  woman. 
There  Is  no  doubt  In  the  world  about  his 
goilt  Society  mnst  have  protection  against 
such  characters.  The  very  Ufe  of  society 
Is  involved  In  this  question;  and,  it  the  law 
doesTnot  punish  such  conduct,  who  can  blame 
the  father,  husband,  or  brother  for  taking 
the  law  Into  his  own  hands  and  defending 
the  sanctity  of  bis  home  with  a  shotgun.  The 
only  way  to  stop  murder  in  such  cases  Is  for 
the  law  to  firmly  punish  the  ofitendlng  party. 
The  conviction  of  appellant  meets  our  entire 
approval.  We  feel  that  Justice  has  overtaken 
and  marked  Its  own.  No  country  can  rise 
superior  to  the  purity  of  Its  homes;  and, 
where  any  man  for  the  purpose  of  gratify- 
ing his  aulnml  passions  lays  tbe  unhallowed 
hands  of  hist  upon  tbe  altar  of  marital  pu- 
rity, he  thereby  becomes  a  traitor  to  society 
and  an  enemy  to  the  human  race.  This  court 
has  time  and  time  again  called  attention  to 
tbe  fact  tbat  Illicit  love  Is  the  most  proliflc 
source  of  crime  amoug  men.  Nearly  every 
week  tbe  people  are  shocked  by  the  publica- 
tion of  accounts  of  ruined  homes  and  the 
commission  of  the  crime  of  assassination 


caused  by  illicit  love.  This  court  la  not  go- 
ing to  c(mdone  such  conduct  Leniency  to 
these  parties  Is  a  crime  against  society. 

The  greatest  error  in  this  record  committed 
by  the  trial  Judge  was  that  he  allowed  the 
kindness  of  his  heart  to  cause  him  to  flx  tbe 
punishment  of  appellant  at  one  year's  im- 
prisonment in  the  penitentiary  and  (500  flue, 
when  in  Justice  appellant  should  have  been 
sent  to  the  penitentiary  for  five  years,  wMch 
is  the  limit  of  the  law.  This  Is  the  most 
flagrant  case  of  its  kind  that  has  ever  come 
before  us. 

Judgment  of  lower  court  ts  In  all  things 
affirmed. 

ARSISTBONO.  P.  J.,  and  DOTLE,  con- 
cur. 


SHAWVEH  T.  SHAWYEB  et  aL 
(Supreme  Court  of  Idaho.    Nov.  S,  1913.) 

L  FlUniNGB  StfSTAlNEO. 

Evidence  examined  Id  this'  case,  and  held 
sufficient  to  support  findingi. 
2.  Tbial  (i  387*)— FiNUNos— Negessht. 

It  is  not  necessary  for  a  trial  court  to  make 
findinca  on  collateral  or  immaterial  issues,  where 
a  finding  either  for  or  against  the  losing  party 
could  not  change  the  Judgment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  840-945:  Dec  Dig.  |  397.*J 

8.  Findings— JuoGMXZTT. 

Held,  tbat  tbe  findings  In  tills  case  support 

the  judgment. 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Martha  Sbawver  a^lnst  Albert 
O.  Sbawver  and  another.  ITrom  a  Judgment 
for  defendants,  plointUF  appeals.  Affirmed. 

C.  H.  Edwards,  of  Boise,  tor  appellant. 
Knrl  Paine,  of  Boise,  for  respondoits. 

AIL8HIE,  0.  J.  [1]  In  this  case  the  evi- 
dence is  sufficient  to  support  the  findings. 
The  findings  in  turn  substantially  comply 
with  the  requirements  of  tbe  statute  and 

cover  all  the  material  issuesi.  Sandstrom  v. 
Smith,  12  Idaho,  446,  86  Pat  416;  Brown 
V.  Macey,  13  Idaho,  451,  90  Pac  3S9. 

[2}  It  was  not  necessary  for  the  court 
to  make  findings  on  immaterial  or  collateral 
issues,  or  on  any  Issue,  where  a  finding  ei- 
ther way  could  not  have  afl^ected  or  cUangod 
the  judgment  that  was  entered  in  the  case. 
Wood  V.  Broderson,  12  Idaho,  190,  85  Pac. 
490;  State  v.  Balrd,  13  Idaho,  126.  89  Pac 
298. 

[S]  The  findings  in  this  case  are  suHicleut 
to  support  the  judgment  The  judgment 
should  be  affirmed,  and  It  is  so  ordered. 

No  costs  awarded. 

SULLIVAN  and  STEWART,  JJ.,  concur. 
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HBLLBN  V.  6ABRETT  at  aL 

(Snpreme  Court  of  Idaho.    Not.  7.  1018.) 

1.  MOBTOAGES  (1  417*)— AasiQNHKNT— BTVBCT 
— FOBSCLOSUBE. 

Where  G.  held  the  promissory  note  of  T. 
and  wife  for  $3,000  and  a  mortgage  to  secure 
the  payment  of  the  same,  and  thereafter  hy* 
pothecated  them  for  the  payment  of  a  dd)t  of 
$£02.44.  and  delivered  such  note  and  mortgage 
to  the  bank  as  collateral  security,  and  there- 
after made  an  assignment  of  such  note  and 
murtnge  to  U.  to  secure  the  payment  of  bor- 
rowed money  from  him,  and  thereafter,  while 
such  note  and  mortgage  were  in  the  hands  of 
the  bank,  G.  made  an  assignment  of  whatever 
interest  he  had  in  said  note  and  mortgage  to 
H.  and  S.,  on  an  agreement  that  they  pay  G.'s 
indebtedness  to  the  bank,  and  M.  thereafter 
brought  an  action  to  foreclose  said  mortgage, 
in  woich  action  M.  and  S.  intervene  and  claim 
to  be  the  owners  of  said  note  and  mortgage, 
snd  ask  in  their  complaint  in  intervention  to 
bavp  said  mortgage  foreclosed  on  their  behalf, 
had,  that  the  court  erred  in  holding  that  M. 
ami  S.  were  the  absolute  owners  of  said  note 
Hsd  mortgage,  and  in  giving  them  a  judgment 
and  decree  foreclosing  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |S  1227-1236 :  Dec  Dig.  S  417.*] 

2.  MoBTQAOBs  (8  417*)—A88iGNiCBNT— Effect. 

Held,  that  M.  and  S.  were  not  the  owners 
of  said  note  and  mortgage,  but  held  the  same  as 
cottateral  security  for  the  balance  due  on  the 
debt  for  wUch  they  were  hypothecated. 

{EA.  Note.—For  other  cases,  see  Mortgages, 
C«nC  Dig.  H  1227-1236;  Dec  Dig.  |  417.*] 

1  MOBTOAOKB  (i  417*)— AbSIOHHBNT— EfFIOT. 

Bad,  that  O.'b  equi^  In  said  note  and 
Boitgata  wan  aidgned  to  M.,  and  tliat  M.  was 
entitled  to  recover  on  said  note  and  mortgage 
tbe  balance  remaining  after  paying  the  debt  for 
which  said  note  and  mortgage  were  hypothecat- 
ed to  the  bank. 

[Ed.  Note.— For  other  casea,  tee  Mortgages, 
Cent  Dig.  ||  1227-1286;  Dec  Dig.  {  4177] 

Appeal  from  District  Ck>art,  Blmore  Oopn> 

tr;  Edward  A.  Walters,  Judge. 

Action  by  Tliomaa  Mellen  agalnat  John  H. 
Garrett  and  others,  in  which  Benjamin  Moy- 
svi  and  another  Intervened.  From  Judgment 
fur  interveners,  plaintiff  appeals.  Reversed 
on  rehearing. 

J.  G.  Watts,  of  Mountainhome,  for  appel- 
lant E.  H.  Wolfe  and  W.  h.  Harvey,  both 
of  Honntalnhom^  and  Gavanah,  Blake  ft 
MacLane,  of  Boise,  tot  respondents. 

SULLIVAN,  J.  This  case  was  decided  by 
this  court  on  May  8,  1913,  and  the  Judgment 
of  the  district  court  affirmed.  A  rehearing 
was  thereafter  granted,  and  the  following 
are  the  conclusions  of  the  court  on  rehearing, 
and  this  opinion  wUl  snperaede  the  former 
opinion : 

[1-S]  This  action  was  brought  by  the  ap- 
pellant, Mellen,  to  foreclose  a  mortgage 
against  the  resiKindents  Bnll  and  Gbllds  and 
wif&  It  Is  alleged  In  the  complaint  tliat  on 
tbe  4th  of  June,  1907,  John  H.  Garrett,  one 
of  the  defendants,  borrowed  from  the  appel- 
lant, Mdlen,  tb«  stun  of  ¥2,000,  and  gave  as 
Kcurity  tSair^yr  a  written  asBlgnment  of  a 
note  and  mortgage  for  $3,000  executed  by 


EUsha  B.  Tornar  and  wife.  After  the  exe- 
cution of  said  mortgage,  Turner  sold  the 
mortgaged  prendsea  to  Hall  and  CbUds,  and 
they  aasnmed  and  agreed  to  pay  the  mort- 
gage^ Before  the  trial  of  the  case,  Benjamin 
Moyses  and  Charlea  B.  Smith  Intervened, 
and  filed  an  answer  and  cros&^mplalnt,  In 
which  they  claimed  to  be  the  owners  and  In 
the  possession  of  the  note  and  mortgage  In 
controversy. 

It  appears  from  the  evidence  that  the  ap- 
pellant had  loaned  Garrett  f 2,000,  and  had 
taken  a  written  assignment  of  the  Turner 
note  and  mortgage  as  security ;  that  he  had 
immediately  placed  said  assignment  on  rec- 
ord in  the  office  of  the  county  recorder  of 
Elmore  county,  but  has  never  had  the  actual 
possession  of  said  note  and  mortgage.  It 
also  appears  that  Garrett  was  owing  the  Citi- 
zens' State  Bank  of  Mountainhome  a  consid- 
erable sum  of  money ;  that  his  indebtedness 
to  the  bank  was  in  the  form  of  notes  and 
overdrafts,  and  that  he  always  kept  a  large 
amount  of  collateral  and  other  security  on 
deposit  In  that  bank  to  secure  the  payment 
of  his  notes  and  overdrafts;  that  the  note 
and  mortgage  sued  on  had  been  hypothecated 
for  a  part  of  that  specified  Indebtedness  to 
the  extent  of  $602.44.  On  the  back  of  said 
promissory  note  is  the  following  Indorsement: 
"I  hereby  assign  the  within  note,  together 
with  the  mortgage  securing  the  same,  to  the 
Citizens'  State  Bank  as  security  for  $602.44 
this  day  borrowed,  as  evidenced  by  the  an- 
nexed note.  Dated  ICay  ^  1907.  [Signed] 
John  H.  Garrett" 

Smith  and  Moyses,  Interveners,  had  agreed 
with'  Garrett  to  pay  his  Indebtedness  and 
the  Indebtedness  of  the  Great  Western  Beet 
Sugar  Company  to  the  bank,  and  the  securi- 
ties of  whatever  nature  and  description  de- 
posited by  Garrett  in  said  bank,  upon  the 
payment  of  said  indebtedness  to  the  bank, 
were  to  be  turned  over  to  Smith  and  Moyses. 
At  the  time  appellant  loaned  Garrett  $2,000 
and  took  an  assignment  as  collateral  secu- 
rity of  said  notes  and  mortgage,  he  had  not 
obtained  possession  of  either  note  or  the 
mortgage,  and  bad  not  obtained  such  posses- 
sion up  to  the  time  of  the  trial  of  this  case 
in  the  district  court  Garrett  had  informed 
Mm  that  they  were  in  the  Citizens'  State 
Bank ;  but  the  appellant  was  lu  a  hurry  the 
day  he  loaned  the  $2,000  to  Garrett,  and 
tailed  to  call  and  get  them,  and  he  never 
did  call  for  them.  It  appears  that,  upon  the 
payment  by  the  interveners  of  Garrett's  in- 
debtedness to  the  bank,  the  bank  turned  over 
to  them  said  note  and  mortgage,  with  other 
secnrltleB  that  Garrett  had  left  with  the 
bank,  and  that  Smith  and  Moyses  have  had 
possession  of  them  ever  since. 

It  clearly  api>ear8  from  the  record  that 
said  note  and  mortgage  of  $3,000  were  hy- 
pothecated for  the  payment  of  $602.44  only, 
and  the  interest  arising  thereon,  and  that 
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Moyses  and  Smith,  by  tbe  aialgnment  4^  fbe 
bonk,  onl7  obtained  said  note  and  nwrtgage 
as  security  tot  tlie  payment  of  sidd  $602.44 
ind^tednesB,  and  no  mora  Since  they  step- 
ped into  Uie  shoes  of  Qie  bank,  so  tar  as 
said  secnrity  was  concerned,  they  were  enti- 
tled to.  hold  said  note  and  mortgage  for  tlie 
secnrity  of  the  payment  of  said  $602.44  and 
Interest,  the  som  for  which  said  93,000  note 
was  hypothecated  to  the  bank,  and  no  more. 

The  trial  conrt,  therefore,  erred  in  hold- 
ing that  said  interveners,  Moysee  and  Smith, 
were  the  owners  of  said  ^000  note  and 
mortf^ge.  The  Jadgment  is  therefore  revers- 
ed, and  the  canae  remanded,  with  Instruc- 
tions to  the  trial  court  to  make  findings  of 
fact  and  oiter  judgment  in  favor  of  Moyses 
and  Smith  for  whatever  amount  the  conrt 
may  find  due  them  on  the  $602.44  indebted- 
ness, for  the  payment  of  which  said  $3,000 
note  was  hypothecated  to  Om  Citlz^*  State 
Bank,  and  in  tevor  of  Mellen  for  the  bal- 
ance due  on  said  $3,000  promissory  note, 
and  to  enter  a  decree  of  foreclosure  directing 
the  property  covered  by  said  mortage  to 
be  sold  as  provided  by  law,  and  that  the 
sheriff  or  officer  making  the  sale  distribute 
the  proceeds  of  such  sale  as  follows:  (1) 
Pay  all  legal  costs  of  this  action  and  the  sale 
of  said  property  under  the  foreclosure  de- 
cree; (2)  pay  to  Moyses  and  Smith  the  bal- 
ance due  them  on  the  $602.44  debt,  with  In- 
terest, for  which  they  hold  said  note  and 
mortgage  as  security ;  (3)  pay  tbe  balance 
due  to  the  appellant  Hellen. 

Costs  of  this  appeal  awarded  to  the  appel- 
lant Hellen. 

AIIiSHIE,  O.  J.,  and  STEWART,  2^  con- 
cur. 

On  Motion  to  Modi]^. 

STJIJ^IVAN,  J.  There  has  been  a  motion 
filed  by  the  attorney  for  defendant  Hall  to 
modify  the  decision  of  this  court  In  this 
case.  The  motion  is  based  on  the  findings 
of  the  lower  court  to  the  effect  that  George 
Hall  and  O.  G.  Chllds  and  wife  were  al- 
ways ready,  willing,  and  able  to  pay  the 
mortgage  referred  to  In  the  original  opinion, 
but  that  they  did  not  know  to  whom  pay- 
ment should  be  made;  and  counsel  further 
suggests  that  all  of  the  costs  In  this  case 
have  been  brought  about  because  of  the  con- 
tention between  the  plaindlt,  Mellen,  and  the 
defrndants  Moyses  and  Smith  as  to  tbe  own- 
ership of  said  note  and  mortgage,  and  con- 
tends that  the  costs  of  that  si^t  should  be 
borne  by  the  loser,  and  not  by  said  defend- 
ants Hall  and  Chllds. 

Had  the  def^dants  Hall  and  Ohilds  de- 
sired to  rdieve  themselves  ttom  further  lia- 
bility as  to  costs,  when  this  suit  was  brought 
they  ought  to  have  paid  the  money  into  the 
court  to  abide  the  roult  of  the  contest  be- 
tween Hellen,  Moyses,  and  Smith.  It  is 
true,  the  main  contention  in  this  case  has 


been  between  Mellen,  Moys^,  and  Smith  as 
to  the  ownership  ot  said  note  and  mortgage, 
and  Uierefore  the  costs  ot  appeal  are  avrard- 
ed  against  Moyses  and  SmitlL  Since  the 
cause  must  be  remanded,  the  trial  court  will 
see  that  the  costs  ot  the  trial  and  the  at* 
tomeys'  tees  are  properly  and  eQuitaUy  ad- 
justed. 

AILSHIB,  C  J.,  and  STEWART,  Con- 
cur. 


FALL  OBEBE  SHEEP  CO..  Limited,  v. 
WAMON. 

(Supreme  Court  of  Idaha    Harch  17,  1913. 
On  Reheating;  Nov.  20,  1013J 

1.  PCBUC  LA.NDS  a  106*)— HOUESTEAO  EN- 

TBT— Liurn  OmcB  Bhjeift— Pbobativs  I^f- 

Where  a  homestead  entry  has  been  made 
and  the  land  ofBce  has  issued  a  certificate  to 
the  applicant  and  such  entry  la  reco^zed  as 
valid  by  tbe  goyernment,  anch  certificate,  un- 
der the  provisioDB  of  section  5983,  Rer.  Codes, 
ia  prima  facie  evidence  that  the  holder  or  aa- 
aignee  of  such  bertificate  ia  the  owner  of  the 
land  described  therein,  but  thla  evidence  may 
be  overcome  by  proof  that  at  the  time  of  the 
location,  or  time  of  filing  a  pre-emption  claim 
on  wbidi  the  certificate  may  have  been  issued, 
the  land  waa  In  the  adverse  possesaion  of  the 
adverse  party,  or  those  under  whom  he  daims, 
or  that  the  adverse  party  is  holding  tlw  land 
for  mining  purposes. 

[Ed.  Note.— For  other  cases,  aee  Public  lAnds, 
Cent  Dig.  $|  104,  801,  302;  Dec.  Dig.  1 106.*] 

2.  PUBLIO    L^NDS    (I  108*)— OWKIRSHIP  OP 

Homestead  Entbt— DxTKRUinATioN. 

In  an  action  where  two  persona  claim  the 
title  and  right  of  poasesaion  of  certain  landa 
under  entries  made  under  the  laws  of  tbe 
United  States,  one  a  mining  location,  the  other 
a  fiomestead  entty,  and  the  contest  is  solely 
between  the  two  parties,  and  the  govemment 
is  not  a  party,  and  the  evidence  shows  that  a 
certificate  haa  been  isaned  upon  tbe  homestead 
entry,  and  It  la  further  shown  that  said  entry 
was  recognized  as  legal  by  the  Secretary  of 
the  Interior  in  a  contest  between  the  ren>ee- 
tive  parties,  this  court  will  follow  such  deci- 
sion, and  hold,  as  between  the  parties  to  the 
suit,  that  the  homestead  entryman  has  tbe  right 
to  protect  his  jwssesaiou  ana  occupancy  ot  the 
land  as  againat  trespass  upon  tbe  same. 

[Ed.  Note.— For  other  cases,  see  Public  Ijanda, 
Cent  Dig.  »  304.  306;  Dec  Dig.  1 108.*] 

3.  Arikals  (f  91*)— CoNsimrnoNAi^  Law  (% 
203*)— Due  Pbooess. 

Section  1280,  Rev.  Codes,  is  not  repug- 
nant to  section  13,  art  1,  of  the  Constitution 
of  the  Btate,  in  that  it  proridea  for  the  taUng  of 
property  without  due  proceas  of  law. 

[Ed.  Note.— For  other  cases,  sea  Animals, 
Gent  Dig.  |  828;  Dee.  Di&J  91;*  Constita- 
tlonal  Law,  Cent  Dig.  IS  Sl£-814;  Dec  Dig. 
I  293.*] 

4.  ANIIULS  (I  01*)— GONSTXTUTIONAI.  LAW  (| 

293*)— Doe  PRooEsa 

Sections  1279-1281,  Rev.  CodM,  provide 
that  where  a  bog  ia  found  treapassing,  the  oc- 
cupant or  proprietor  may  take  up  the  animal  at 
the  expense  of  the  owner  of  sucii  hog  and  hold 
the  same  until  the  payment  of  the  expense  and 
damages,  and  Uiat  a  lien  is  given  upon  tbe  hog. 
and  sale  is  provided  for  upon  due  noHce,  and 
the  procedure  for  the  foreclosure  of  the  lien; 
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the  praceedliici  u*  oomplete  in  themsdvei, 
aod  nidi  ptoniloai  are  not  reinisiuint  to  the 
Cbostltntlon  or  In  conflict  with  any  other  itat- 
ute  of  the  state,  aod  in  no  way  deny  to  the 
owner  of  such  bog  the  right  to  pursue  each  le- 
gal proceedings  as  he  may  desire  for  the  pnr- 
poie  of  protectinff  and  enfordnK  his  rights  and 
m  coDtestIng  aneh  dalm  or  uen  in  a  proper 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Gest  Dig.  I  82»;  Dee.  Dig.  |  81;*  Gonstltn- 
draal^lAw,  Gent  Dig.  K  812-814;  Dec.  Dig. 

5.  AnncAU  (I  9S*)—Tbespassino— Actios  bt 
OwxEB— Sufficiency  of  Evidekce. 
Evidence  In  this  case  examined,  and  Md 

that  it  supports  the  verdict  of  the  jury. 
[Ed.  Note.— For  other  eases,  see  Animals, 

C«nL  Dig.  11880-896,402-408,410;  Dec  Dig. 

I95.*] 

Alldde,  a  3^  diauntiBC 

Appeal  from  IMatrict  Conrt,  Oasda  Govn- 
tj;  C  O.  Stoclislager,  Judge. 

Action  by  the  Fall  Greek  Sheep  Company, 
Limited,  against  Ttaomaa  EL  Walton.  From 
Judgment  for  defendant,  plftlnlifl  appeal& 
Affirmed. 

8.  T.  Lcwe,  of  Burley,  for  appellant  D. 
C.  UcDonsnU.  of  Pocat^c  J.  T.  Fisher,  ot 
Rockland,  and  T.  D.  Jones,  of  Malad,  for  re- 
spondent. 

STEWABT,  J.  Tlila  Is  an  action  of  claim 
and  deUvezT  of  certain  hogs  of  the  value 
of  1896.  mie  plaintiff  elalnu  to  be  tbe  own- 
er and  enlltied  to  the  poaeesalcni  of  tbe 
properly,  and  tliat  the  defendant  wrongfully 
and  tmlawfoUy  seised  and  took  possession 
of  the  same.  The  defendant  In  bla  answer 
admits  tbe  taking  of  tbe  bogs,  and  that 
plalntUC  was  tbe  owner  of  tbe  propwty  at 
the  time  ot  tbe  tiding,  bnt  denies  tbat  the 
seisnre  was  nnlawfol,  and  alleges  ttiat  be  Is 
In  possession  and  entitled  to  possession  by 
Tlrtoe  of  a  htnnestead  oitiy  to  certain  lands 
In  Cassia  county,  Idaho,  and  that  said  bogs 
were  trewassers  thereon,  and  were  taken  up 
hy  defendant  pursuant  to  tbe  prorlsicms  of 
diapter  12,  art  1,  of  the  Bevised  Codes  of 
Idaho.  Tt»  defendant  also  alleges  tbat  the 
title  ot  said  property  has  been  vested  in  the 
defendant  under  chapter  12,  art  1«  and  tbat 
notices  were  given  as  reauired  by  sectlOB 
1^  Rev.  Codes.  The  cause  was  tried  with 
8  Jniy  and  ft  verdict  was  rendered  in  fiivor 
of  the  defendant,  that  the  defendant  was 
entitled  to  the  ownership  and  possession  of 
the  hogs  or  the  value  thereof,  $995,  together 
with  costs.  Judgment  was  rendered  accord- 
higly,  and  this  appeal  Is  from  the  judgment 

The  first  and  main  question  urged  for  re- 
Tcrsal  by  appellant  Is  based  upon  the  order 
of  the  trial  court  in  overniUng  a  motion  for 
an  instructed  verdict  for  the  plaintifl.  Tbe 
groonds  of  the  motion,  In  substance,  are: 
First,  that  the  land  upon  which  the  de- 
fendant claims  the  hogs  trespassed  had  been  ' 
withdrawn  from  settlement  and  occupancy  j 


prior  to  the  9tb  day  of  September,  1909,  and 
was  not  subject  to  settlement  .or  occupancy 
at  any  sobaequent  date,  and  that  the  acts  of 
the  registrar  and  receiver  of  the  Halley  land 
office  in  accepting  the  def^dant's  homestead 
entry  were  contrary  to  law  and  void;  sec- 
ond, tbat  tbe  record  does  not  ^ow  any  actual 
damages  were  sustained  by  the  defendant  by 
reason  of  tbe  trespass  of  the  hogs,  nor  any 
presentation  by  the  defendant  to  plaintiff  of 
any  proper  claim  for  charges  In  accordance 
wltb  section  1280,  Rev.  Cod^;  third,  that 
the  claim  of  ownership  of  the  hogs,  through 
forfeiture  by  plaintiff  by  reason  of  its  fail- 
ure or  refusal  to  pay  the  sum  demanded  for 
damages.  Irrespective  of  whether  the  same 
was  reasonable,  Just,  or  proper,  is  the  taking 
of  plalntifTs  property  without  due  process 
of  law,  and  tbat  if  sections  1279.  12S0,  1281, 
and  1282  of  the  Revised  Codes  are  to  be  con- 
strued as  authorizing  such  taking  of  tbe 
property  ct  another,  said  sections  are  uncon- 
stitutional and  in  violation  of  section  13,  art 
1,  of  the  Constitutifm  of  the  state. 

This  motion  presents  tbe  Question 
whether  the  defendant  at  tbe  time  he  seized 
the  bogs,  on  October  4,  1611,  October  15, 
toil,  and  October  24,  1911,  had  such  owner- 
ship or  occupancy  of  the  lands  where  the 
hogs  were  taken  as  to  give  tbe  defendant 
the  relief  provided  for  by  chapter  12,  art  1* 
of  the  Revised  Codes. 

Section  1278  of  said  ch^ter  provides : 
'The  owner  or  occupant  of  premises  is  not 
required  to  fence  against  bogs." 

Section  1279  provides:  "If  any  bog  Is 
found  trsQpasdng,  tbe  oecutnnt  or  j^prletor 
of  the  premises  may  take  up  and  safely  keep, 
at  the  ezprase  ot  tbe  owner  thereof,  sudi 
bog;  and  bold  tba  same  until  tbe  payment 
of  tbe  expense  and  damages  by  tbe  owner, 
and  shall  be  allowed  fifty  cents  per  bead  ad- 
ditional for  each  animal  so  taken  up." 

Section  1280  provides  tor  notices  to  be  glv- 
oi  by  tbe  perscm  taking  up  ancb  animal,  and 
section  1281  provides  tbat  if  tbe  owner  and 
taker-op  of  sucb  bog  cannot  agree  to  tiie 
amount  of  damage  tiiey  must  select  a  dis- 
interested person,  who  must  hear  tbe  Cacta 
from  botb  parties  and  fix  tbe  amount  of  dam< 
ages  to  be  paid,  and  tbat  sucb  damages  are 
a  lien  upon  tbe  hog  and  other  personal  prop- 
erty, and  then  follows  the  time  of  payment 
tbe  amount  of  damages  to  be  paid,  and  such 
amount  is  declared  a  lien;  and  If  tbe  same 
la  not  paid,  tbe  taker-up  shall  notify  tbe 
constable,  and  levies  shall  be  made  and  tiie 
property  sold  to  pay  the  fees  and  tbe  keeping 
ciiarges  and  the  damages. 

Section  1282  provides,  also,  that  if  the 
owner  does  not  appear  and  substantiate  his 
tiUe  and  pay  the  charges  within  30  days 
after  the  notice,  tbe  absolute  ownership  of 
the  bogs  shall  be  vested  in  the  person  taking 
up  the  hogs,  provided  he  shall  keep  a  copy  of 
the  notices  posted,  whicb  shall  be  indorsed 
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with  tiie  date  and  maimer  of  posting  and  the 
places  where  posted,  and  snch  notices  shall 
have  the  same  force  and  efff^ct  as  a  bill  of 
sale  of  such  bogs. 

Under  the  provisions  of  tbe  foregoing  sec- 
tions, the  defendant's  righUr  and  claim  of 
ownership  or  .right  of  possession  of  tbe  hogs 
seized  and  sold  depend  entirely  upon  the 
Question  whether  the  defendant  has  shown 
facts  to  justify  tbe  verdict  That  is,  was 
the  defendant's  ownership  or  occupancy  of 
the  land  where  the  hogs  were  tres[>assing  es- 
tablished and  proven  in  this  case,  and  did  the 
defendant  comply  with  the  statute  in  making 
the  seizure  and  tbe  sale  of  said  prc^rty? 

Thomas  E.  Walton  made  homestead  filing, 
serial  No.  06825,  September  7,  1909,  for  the 
south  half  of  the  northeast  quarter,  the 
northwest  quarter  of  the  southeast  quarter, 
and  the  northeast  quarter  of  the  southwest 
quarter  of  section  15,  township  9  soutii  of 
range  29  E.  B.  AC,  and  established  his  resi- 
dence thereon  on  the  15th  day  of  September, 
1909,  and  has  resided  there  with  bis  family 
ever  sloce  said  date  up  to  the  trial,  farming 
and  cultivating  the  same.  The  record  also 
shows  that  the  bogs  were  trespassing  upon 
the  land  above  described,  eating  and  destroy- 
ing crops  planted  and  cultivated  by  the  de- 
fendant, and  on  October  4,  1911,  he  shut  up 
3  head,  on  October  16,  1911,  36  bead,  and  on 
October  20,  1911,  46  bend,  and  on  ea^  of  the 
foregoing  dates  posted  notices  of  the  taking 
up  of  such  hogs.  After  these  notices  were 
posted  an  attempt  was  made  to  arbitrate  the 
damages,  but  no  arbitration  was  effected. 

It  appears  that  the  defehdant'a  entry  al- 
lowed  by  the  registrar  and  receiver  of  the 
local  land  ofBce  was  in  part  withdrawn  from 
entry,  nnder  the  reclamation  of  June  17, 1902, 
on  January  27,  1904.  and  the  remainder  was 
withdrawn  on  September  17,  1909,  and  by 
reason  of  such  withdrawal  the  commissioner 
of  the  General  Land  Office  held  tbe  defend- 
ant's entry  for  cancellation  December  27, 
1909,  and  the  defendant  was  so  notified.  The 
defendant  appealed  to  the  Secretary  of  the 
Interior  and  tbe  action  of  the  commissioner 
in  canceling  such  entry  was  affirmed  on 
September  7,  1910.  A  motion  was  made  for 
a  review,  which  was  denied  on  the  30th  of 
March,  1911,  and  on  July  6, 1911,  the  commla- 
'sioner  canceled  the  entry. 

A  mineral  protest  was  also  filed  against 
such  entry  by  R.  B.  Greenwood,  but  was  not 
considered  by  the  commissioner  of  the  Gen- 
eral Land  Office  further  than  that  the  de- 
partment held  the  cancellation  of  the  de> 
fendant's  homestead  entry  rendered  action 
on  the  protest  unnecessary.  After  the  Secre- 
tary of  the  Interior  had  affirmed  the  action 
of  the  commissioner  the  defendant  applied  to 
the  department  for  further  relief  and  the 
reclamation  service  made  an  investigation 
and  had  certain  surveys  made,  and  on  the 
28th  of  December,  1911.  the  Assistant  Secre- 
tary of  the  Interior  finally  decided  and  held, 
after  reciting  the  fitcts  aa  to  tbe  defendant's 


homestead  entry  above  stated,  and  the  mining 

location  of  R.  B.  Greenwood,  that  Green- 
wood's protest  against  the  defendant's  entry 
was  unfounded  and  was  without  merit  and 
did  not  warrant  rejection  of  the  defendant's 
homestead  claim,  and  ordered  a  dismissal  of 
tbe  same,  and  further  ordered  that  "the  rec- 
lamation service  will  then  recommend  the 
annnlment  of  so  much  of  the  witijdrawal 
order  as  affects  the  portion  of  Walton's  claim 
above  the  contour  of  the  line  so  marked  upon 
the  ground.  •  ♦  ♦  This  will  enable  Wal- 
ton to  secure  title  to  the  part  so  freed  from 
tbe  withdrawal  order  by  application  for 
reinstatement  of  his  entry,  accompanied  by 
his  own  affidavit  showing  that  he  has  not 
alienated,  conveyed,  or  contracted  to  convey, 
any  portion  of  tbe  lands  involved,  and  that 
he  has  not  since  the  date  of  cancellation  of 
his  said  entry  made  any  other  homestead 
entry,  or  became  otherwise  disqualified  to 
take  lands  under  the  homestead  law."  This 
order  and  decision  of  the  Assistant  Secretary 
of  the  Interior  is  dated  December  28,  1911, 
and  dearly  recognizes  the  existence  at  that 
time  ot  the  homestead  entry  of  the  defend- 
ant 

The  foregoti^  Is  the  record  title  claimed 
by  the  respondent  to  the  lands  Included  with- 
in the  homestead  entry.  The  appellantfs  title 
is  a  mining  location  and  a  lease  from  the 
locator  for  the  same  land,  from  Greenwood, 
who  had  made  the  min^al  location. 

It  appears  from  the  evidence  that  after  the 
defendant  made  his  homestead  ehtry  he  im- 
mediately went  into  the  possession  of  the 
same  and  built  a  house  and  made  improve- 
ments upon  said  homestead,  and  remained  in 
possession  and  control  of  said  homestead 
thereafter  up  to  tbe  time  of  the  trial.  The 
evidence  also  shows  that  at  tbe  time  the  bogs 
went  upon  said  homestead  the  defendant  had 
about  30  acres  of  wheat,  and  that  the  said 
wheat  bad  been  stacked  and  this  was  eaten 
by  the  hogs;  that  in  figuring  the  damages 
he  sustained  he  estimated  tbe  rate  per  bushel 
at  sixty  cents;  that  he  had  cultivated  and 
produced  150  sacks  of  potatoes  in  the  garden. 
Tbe  defendant  also  testified  that  he  had  148 
bushels  of  grain,  which  he  fed  to  the  hogs 
after  he  had  them  taken  up,  and  that  such 
grain  was  worth  $1.16  a  hundred:  that  the 
damages  as  a  whole  was  estimated  at  $663. 

There  Is  evidence  also  Id  the  case  that  the 
plaintiff  was  In  possession  at  different  times 
of  portions  of  the  homestead,  and  that  sheep 
were  grazed  thereon. 

Upon  these  Issues  the  court  fully  instructed 
the  Jury  upon  tbe  law,  and  they  found  for  the 
defendant 

Section  5983,  Rev.  Codes,  which  was  incor- 
porated in  the  Revised  Statutes  in  1887,  and 
Incorporated  in  the  Revised  Codes  in  the 
1908  edition,  was  in  force  and  effect  at  the 
time  the  defendant's  homestead  entry  was 
made  and  continued  in  force  at  the  time 
of  the  trial;  It  reads  as  follows:  "A  certifi- 
cate of  imndiase,  or  o£  locaUm,  at  any  lands 
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in  this  state,  laraed  or  made  in  portuanee  of 

any  law  (tf  the  United  States,  is  primaxy  evl- 
den«  tbe  liolder  or  assignee  of  snch  cer- 
tificate Is  the  ownor  of  the  land  deacilbed 
therein;  hot  this  erlduiee  may  be  oTorcome 
hr  iiroof  that,  at  the  time  of  the  location, 
or  time  of  filing  a  iwe-emptlon  claim  on 
which  the  certificate  may  have  been  lasued, 
the  land  was  in  the  adverse  possession  of 
the  adrerse  party,  or  those  under  whom  be 
claims,  or  that  Hie  adverse  party  is  holding 
the  land  for  mining  purposes." 

This  court  constmed  the  foregoing  statute 
in  the  case  of  Johnson  t.  Oregon  Short  Line 
R.  G,  7  Idaho,  355,  63  Pac.  112,  6S  L.  B.  A. 
744,  and  said:  "The  laws  of  this  state  rec- 
ognise such  entry  [that  Is,  homestead  entry] 
as  private  property,  and  make  the  certificate 
of  entry  primary  evidence  that  the  ludder 
tbneof  is  the  owner  of  the  lands  therein  de- 
scribed.  See  Rev.  Stats.  |  6983.  The  words 
"private  property'  In  section  2679  of  Qie  Be- 
vised  Statutes,  quoted  above,  have  no  ref- 
nence  to  the  title  as  between  Uie  private 
ovner  and  the  government  of  the  TTnited 
States  but  r^te  solely  to  the  railroad  cor- 
poration and  the  private  owner.  As  betwemi 
the  railroad  oompaiiy  and  the  bomestrad  en- 
trfman,  the  latter,  after  entry,  is  tlie  own- 
er, and  the  homestead  entry  is  private  prop- 
erty." 

12}  Applying  this  rule  to  the  facts  in  this 
case,  it  is  apparent  that  the  seqwndent,  hav- 
iBg  made  his  homestead  entry,  and  the  land 
itfBee  having  issued  to  mch  entry  man  a 
certificate;  and  the  government  having  rec- 
ognized the  validity  of  such  entry  in  the  de- 
dsttm  rendered  on  Decembor  28,  1911,  this 
court  will  be  governed  by  the  dedsLon,  and 
win  not  discuss  or  decide  what  title  or  right 
the  defendant  has  or  will  secure  from  the 
lovemment,  neither  will  we  consider  or  de- 
termine i^t  right  or  title  was  obtained  by 
Oieenwood,  a  locator  of  a  mining  claim  upon 
said  land.  We  shall  be  governed  entirely 
by  the  laws  of  this  state,  lAich  recc^nlze 
the  certificate  of  location.  Issued  and  made 
to  parsnance  of  the  laws  of  the  United 
States,  as  prima  fade  evidence  that  the 
bolder  of  such  certificate  has  an  inchoate 
right  and  title  to  the  land  described  therdn, 
la  the  abeoice  of  proof  that  the  land  at  the 
time  of  location  was  In  the  adverse  posses- 
slm  of  an  advose  party,  or  a  person  un- 
der whom  tie  dalms,  or  that  the  adverse  par^ 
ty  is  htddlng  the  land  for  mining  purposes. 

It  la  wporent  that  the  title  and  the  right 
of  possession  of  both  the  plaintiff  and  the 
defendant  Attend  upon  a  right  and  title  ac- 
qnlied  by  each  ui>od  appllcatiott  under  the 
laws  of  the  United  States,  and  that  the  gov- 
enunoit  biu  not  asserted  any  right  to  said 
Itnda  in  the  present  controversy.  Under  snch 
s  atKte  (tf  facts,  as  between  the  parties  to 
the  snit,  we  are  satlsfisd  that  the  defendant 
liss  the  right  to  protect  his  possession  and 
oecnpaney  ot  the  land,  and  had  a  ri^t  to 
■dat  and  take  on  under  tbe  laws  of  the 


stat^  bogs  gnulnff  and  treiQtasslnK  upon  the 
same,  and  that  the  court  did  not  err  in  his 
instructions  to  tbe  jury  upon  that  Question, 
and  the  Jury  did  not  m  in  their  verdict 
in  finding  that  there  was  a  treeiMUs  i^n  the 
occupancy  and  ownership  of  the  defendant 
by  the  hogs  owned  by  the  plaintiff. 

It  Is  also  argued  in  this  case  that  the  find- 
ing of  the  Jury  and  the  Judgment  are  vdd  as 
to  what,  if  any,  actual  damages  were  sus- 
tained by  the  d^endant  by  reason  of  said  al- 
leged trevass.  There  is  nothing  In  this  con- 
tention. There  vras  evidence  as  to  tbe  dam- 
age, and  tbe  Jury  found  the  amount,  and 
the  evidence  tends  to  prove  actual  damages 
as  flnmd  by  tbe  Jury. 

It  la  also  aqroed  that  the  verdict  and 
Judgment  are  void  because  the  de^dant  did 
not  presmt  to  the  plaintiff  any  proper  daim 
for  charges  in  accordance  with  section  1280 
of  the  Bevlsed, Codes,  from  which  the  Jnry 
could  find  a  refusal  of  the  plaintiff  to  pay  the 
same  as  by  said  section  required.  This  sec- 
tion provides:  "Any  person  taking  np  a  hog 
under  this  artlde,  must  immedlatdy  there- 
after write  out  three  notices  In  a  plain,  legi- 
ble hand,  giving  a  correct  description  there- 
of with  the  marks  and  brands,  if  any,  on  said 
hog,  and  the  time  and  place  of  takliui;  up,  and 
at  once  post  up  s^d  notloes  In  a  good  and 
substantial  manner  in  three  conspicnous 
places  in  the  product  in  which  said  hog  was 
taken  up."  Tbe  evidence  shows  that  the  de- 
fendant gave  tbB  notices  as  required  by  the 
statute^  descrllAng  the  marks  snd  brands  on 
tbe  hogs  and  the  time  and  place  of  taldi^ 
up  and  posted  sudi  notices  in  proper  man- 
ner, and  that  the  plaintiff  bad  full  knowl- 
edge €t  the  Mme,  and  this  is  evidenced  fur- 
ther by  the  statemoits  made  by  an  employe  of 
plaintiff,  who  testifies  that  negottattons  were 
had  witii  the  defendant  about  settling  sudi 
damages 

It,  4}  It  Is  also  argued  that  seeaons  1279, 
1280.  1281,  and  12S!,  bdng  the  various  sec- 
tions heretofore  referred  to  In  this  opin- 
ion, are  unconstitutional,  and  provide  for 
the  taking  of  property  without  due  process 
€t  law. 

Under  the  provisions  of  section  1279,  where 
a  hog  Is  found  trespassing,  tbe  occupant  or 
proprietor  may  take  the  animal  up  at  the 
expense  of  tbe  owner  of  such  hog  and  bold 
the  same  until  tbe  paymmt  of  the  expense 
and  damages  by  the  owner,  and  he  shall  be 
allowed  60  cents  per  head  additional  for 
each  animal  so  taken  up.  This  section  of 
tlie  statute  creates  a  Uen  upon  the  animal 
taken  np  for  the  keep  and  expense  of  the 
animal  trespassing;  and  section  1281  provides 
tha^  if  the  owner  and  takw-up  cannot  agree, 
a  disinterested  person  must,  after  hearing 
all  the  facts,  fix  the  amount  of  damages, 
and  the  same  are  a  lien  upon  said  hog.  and 
if  said  amount  is  not  paid  within  five  days, 
tt^tber  with  costs  of  keeping  said  hog,  the 
taker  thereof  notifies  the  constable,  who  lev- 
ies upon  tbe  hog.  and  the  same  la  sold,  aft- 
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er  glTlng  notice,  and  If  the  owner  does  not 
appear  and  substantiate  his  title  and  pay 
the  rOiarges  within  80  days  after  the  notice 
has  been  glren,  then  under  the  provisions 
of  section  12S2  the  owiwrshlp  shall  be  Tested 
In  13ie  person  taking  up  the  hog. 

This  diapter,  of  wMch  these  different  sec- 
tions are  a  part,  was  enacted  for  the  pur- 
pose of  creating  a  lien  vpon  bogs  commit- 
ting trespass,  and  the  lien  thus  created  may 
be  enforced  and  satisfied  to  the  extent  of 
the  damages,  as  provided  in  section  1281. 
In  the  presoit  case  there  was  no  arttltra- 
tlon.  The  plnlntUf  refnsed  to  arbitrate  up- 
on the  ground  tJiat  there  was  no  liability, 
and  refused  to  pay  the  expenses  or  the  60 
cents  per  head  allowed  by  the  statute,  and 
In  such  a  case  section  1282  provides  that  if 
the  owner  or  person  entitled  to  the  posses- 
sion of  snch  hogs  does  not  appear  and  sub- 
stantiate his  title  thereto  and  pay  the  charg- 
es thereon  within  30  days  after  notice  has 
been  given  as  provided,  absolute  ownership 
of  such  hogs  shall  be  vested  in  the  person 
taking  np  the  same.  The  charges  referred 
to  are  the  charges  specified  In  section  1279, 
and  are  as  follows:  If  a  hog  la  found  tres- 
passing It  may  be  taken  up  and  safely  kept 
until  the  payment  of  the  expense  and  dam- 
ages by  the  owner,  and  the  taker-up  shall 
be  allowed  50  cents  per  head  additional 
for  each  animal  so  taken  up.  These  ex- 
penses and  damages,  thus  specified,  were  not 
paid  In  this  case,  although  the  defendant  de- 
manded a  ^>eclflc  sum  of  $663,  neither  did 
the  plalntm  tender  any  sum  whatever  for 
the  damages,  or  for  the  taking  up  of  said 
property,  or  the  expense  of  keeping  the  same, 
and  at  the  time  demand  was  made  tor  the 
possession  of  said  hogs  by  plaintiff  no  offer 
was  made  to  pay  any  damages  or  expenses 
whatever.  Under  the  provisions  of  section 
1279  the  statute  gave  him  a  Uen  upon  said 
property  for  such  expenses  and  damages, 
and  the  plaintiff  had  no  right  to  maintain 
an  action  for  claim  and  delivery  without  sat- 
Isfying  such  claim  by  proper  arbitration  or 
by  agreement  as  provided  In  section  1281. 
The  refusal  after  full  notice  to  arbitrate,  and 
the  refusal  to  agree  upon  the  damage  and 
expenses,  and  the  failure  to  appear  and  sub* 
Btantlate  the  title  of  plalntlfl,  vested  the  title 
of  said  property  in  the  pecson  taking  np  said 
property. 

The  Supreme  Court  of  California  has  had 
under  consideration  In  two  different  cases 
certain  teglslatlve  acts  with  reference  to 
trespassing  animals  upon  private  lauds  and 
the  eonstltulionalUy  of  the  nme.  While  the 
statntes  enacted  in  California  and  consider- 
ed in  the  cases  hereafter  dted  are  not  in 
all  respects  the  same  as  the  statute  now  be* 
lug  conddered,  yet  we  think  the  principles 
announced  in  those  cases  clearly  apply  to 
the  Questions  involved  in  the  present  ca8& 
We  refer  to  Rood  v.  HcCargar,  4&  Oal.  117, 
and  Wigmore  t.  Buell,  122  CaL  144,  54  Pac. 


900.  In  the  latter  case  the  court  said:  '^e 
obviom  purpose  of  the  act  is  to  afford  the 
owner  of  tend  tresiMUsed  upon  a  speedy  and 
somewhat  summary  ronedy  by  giving  an  ac- 
tion both  against  the  owner.  If  known,  and 
against  the  animals  If  be  la  not  known,  and 
the  attachment  agplnst  Uie  prmterty  may  be 
given  in  both  cases.  *  *  *  An  act  should 
be  given  a  construction,  If  It  can  be  done 
within  the  rules  of  law,  to  carry  ont  its  ob- 
vious purpose^  The  right  to  distrain  is  an 
option  given  to  the  landowner  irtiich  he  may 
exercise  for  two  da^  without  Instituting 
any  legal  proceedings  whatevu,  the  dedared 
purpose  being  to  enable  the  hutdowner  dar^ 
lug  that  period  to  ascertain  the  omter  at 
the  animals  and  to  determine  which  remedy 
given  by  the  act  the  landowner  will  resort 
to."  The  conrt  also  in  that  case  refers  to 
the  contention  of  the  appellant,  and  says: 
"Appellant's  contention  would  compel  the 
landowner,  where  the  owner  of  the  animal 
Is  known  as  well  as  where  not,  to  personally 
hold  In  his  possession  the  trespassing  an- 
imals under  the  distraint  or  lose  his  lleo, 
which  we  do  not  think  comports  with  the 
purpose  of  the  language  of  the  act" 

So,  In  the  present  case,  under  the  provi- 
sions of  section  1279,  the  owner  or  proprie- 
tor of  land  where  a  hog  Is  found  trespassing 
may  take  the  animal  up  at  the  expense  of 
the  owner  and  hold  the  same  until  the  pay- 
ment of  the  expense  and  damages  by  the 
owner,  and  he  shall  be  allowed  certain 
amounts,  and  Is  given  a  lieu  upon  the  ani- 
mal taken  up  and  the  expense  of  the  animal 
trespassing.  The  respondent  In  this  case 
took  possession  of  the  hogs  In  question  un- 
der this  statute,  and  there  can  be  no  ques* 
tlon  under  the  authorities  but  that  such  sec- 
tion is  constltntlonal  and  clearly  within 
the  power  of  legislative  enactment 

Section  1281,  which  Is  a  part  of  the  same 
chapter,  which  provides  for  arbitration  and 
assessment  of  damages,  was  not  and  could 
not  be  complied  with  In  this  case,  because 
the  appellant  refused  to  arbitrate,  and  the 
remedy  left  to  respondent  was  that  provided 
In  section  1282. 

In  volume  2,  p.  360,  Am.  &  Eng.  Ency.  of 
Law,  the  author  lays  down  the  rule  of  law 
which  seems  to  have  been  followed  by  this 
court  in  the  case  of  Sifers  v.  Johnson,  7 
Idaho,  798,  6B  Pac.  709.  M  li.  B.  A.  785,  97 
Am.  8t  Bw.  271,  and  says: 

"Statntes  which  provide  for  the  selaure  of 
animals  damage  feasant,  and  their  sale  If 
not  redeemed  within  the  inroper  tlme^  are 
generally  considered  as  a  jnlioe  regulation, 
and  proiierly  within  the  scope  of  govern- 
mental powers^  and  not  In  violation  of  the 
oonsatntlonal  iMuvislon  that  no  person  ahall 
be  dei^ved  ot  1U6,  libOTly.  or  property  but 
by  due  process  of  law, 

"<c)  Where  statntes  provide  tax  the  taking 
of  trespassing  aidmals  damage  feasant;  aS 
proceedings  must  be  strictly  In  conformity 
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thmto,  or  ttw  dtstrainn  will  be  liable  u  a 
trespsanr  ab  Iniao." 

In  10  Am.  4t  Bng.  Ency.  of  Law,  pi  29^ 
Uie  autbor  In  dlscnsslng  what  notice  la  gnar- 
anteed,  aald: 

"Dae  process  of  law  does  not  necessarily 
require  tbat  a  person  wbose  i«operty  Is 
Boo^t  to  be  affected  sbonld  bave  personal 
notice  of  the  proceeding.  The  notice  may 
be  either  actual  or  constructlTe,  and  It  Is 
soffideot  if  a  notice  Is  provided  by  which  It 
la  reasonably  probable  that  the  person  to 
be  affected  will  be  aj^rised  of  the  iffoceed- 
ings  against  him. 

"S.  Dne  process  of  law  requires  an  orderly 
proceeding  adapted  to  the  nature  of  the  case, 
tn  which  the  citizen  had  an  opportunity  to 
be  heard  and  to  defend,  protect,  and  enforce 
his  rights,  by  establishing  any  fact  which, 
onder  the  law,  would  be  a  protection  to  him 
or  to  his  property.  It  has  been  said  that  It 
matters  not  that  it  may  be  difficult  for  him 
to  defend  under  the  law,  so  long  as  it  is  not 
impracticable  fOr  blm  to  do  so  by  the  use  of 
sndi  reasonable  efforts  as  the  owners  of  prop- 
erty may  generally  be  supposed  to  be  capable 
oL  HlB  opportunity  to  defend,  however, 
most  not  be  merely  colorable  and  illusory." 

We  think  under  the  autborlttes  that  the 
sdznte  of  the  respondent  was  lawful;  that 
the  statute  gave  blm  the  lien  upon  the  prop- 
«ty  seized;  tbat  the  appellant  had  notice 
of  inch  s^snre;  that  the  appellant  bad  in 
DO  way  paid,  or  offned  to  pay  any  damages; 
Ddthw  did  Oie  company  offinr  to  settle  or  pay 
the  charges  or  ezpenaee  of  keeping  the  ani- 
mals seised  by  tbe  respondent,  nor  appear 
and  BDbstantlate  its  title  under  the  inroTl- 
sloDs  (Ht  section  1282,  Ber.  Codes. 

This  court,  in  the  case  of  Sifera  r.  Johnson, 
T  Idaho,  79S.  66  Pac.  709.  64  L.  B.  A.  786, 
97  Am.  St  Bep.  271 ;  had  under  considera- 
tion the  recovery  of  damages  by  trespass  of 
Bheep  upon  the  premises  and  within  two 
miles  of  the  same,  and  in  discussing  the  right 
of  recovery  in  that  case  the  court  referred  to 
tbe  different  sections  of  chapter  12  of  the 
Bevised  Codes  (sections  1340-1344,  Bev. 
Sta^)  which  are  involved  in .  the  present 
case,  and  said:  "These  statutes,  like  those 
In  qaestion  here,  were  enacted  to  protect  the 
fumers  from  annoyance  and  injury  caused 
by  the  tr^passlttg  of  hogs,  and  to  save  them 
eipense  In  fencing  against  hogs.  •  •  •  It 
U  evident  tliat  in  passing  the  statutes  dted, 
relative  to  the  running  at  la^  of  hogs,  and 
tbe  herding  and  grazing  of  sheep  within  two 
miles  of  dwelling  houses,  the  L^islature  in- 
tended to  further  tbe  public  good  and  pre- 
lerve  the  peace,  preventing  those  con- 
lUcts  which  would  naturally  result  from  the 
bnrdlng  of  sheep  about  the  dwellings  of  set- 
tlers. The  statutes  were  Intended  to  pro- 
mote the  public  good  and  avoid  danger  and 
inlny  to  the  dtlzois;  •  «  •  and,  aa 
tkoN  quMti(H»  are  of  l^lslattve  discretion. 


and  not  Judicial,  we  are  not  authorised  to 
bold  the  statutes  unconstitutional.'' 

Under  the  facts  in  this  case  there  were  no 
damages  fixed  by  arbitration,  and  tiie  re* 
spondent,  tbe  taker-np  of  the  property,  was 
not  required  to  notify  the  constable  to  make 
levy  and  sale  as  provided  by  section  1281. 
The  respondrat  was  forced  to  rely  upon  Us 
lien  conferred  by  section  1279,  and  the  title 
conferred  upon  blm  by  the  provisions  of 
section  1282  aa  a  defense  to  the  plaintiff's 
claim  to  tlw  possession  <^  said  hogs,  and  we 
think  that  tbe  jury  were  Justified  in  finding 
for  tbe  d&Cendant  on  the  right  of  possession. 

We  are  Inclined  to  think  tbat  chapter  12 
is  a  plain  and  speedy  method  of  promoting 
the  public  good  and  of  protecting  lands  where 
hogs  and  other  animals  are  permitted  to  run 
at  large  in  violation  of  law,  and  is  clearly 
within  the  power  of  legislative  enactment, 
and  that  it  is  sufficient  in  Its  provisions  and 
gives  sufficient  notice  to  pass  title  to  the 
taker-up  upon  compliance  therewith,  and  Is 
not  in  violation  of  the  provisions  of  section 
18,  art  1,  of  the  Constitution  of  the  atate^ 

Counsel  for  appellant  assign  as  error  the 
giving  of  a  certain  Instruction  embracing  the 
part  of  section  1281  which  relates  to  arbi- 
tration. Beferring  to  tbe  instruction  given, 
we  find  that  the  court  told  the  Jury  "that 
when  one  takes  up  stock  as  trespassers  or 
strays,  notices  shall  be  posted  up  in  at 
least  three  conspicuous  places  In  the  precinct 
wherein  tbe  alleged  trespassing  was  commit- 
ted, and  that  if  no  one  claims  the  trespassing 
animals  or  pays  for  the  damage  actually 
sustained  by  the  party  taking  them  up,  they 
become  his  property."  That  Instruction  is  In 
accordance  with  section  1282,  and  as  a  part 
of  said  instruction  the  court  also  said:  "It 
seems  in  this  case,  gentlemen  of  the  Jury, 
that  efforts  were  made  by  both  plaintiff  and 
defendant  to  settle  or  arbitrate  their  differ- 
ences as  to  tbe  alleged  trespass  of  the  ani- 
mals, and  that  It  is  your  duty  to  determine 
from  the  evidence  who  is  to  blame,  if  any 
one,  that  no  settlement  was  made."  This 
latter  part  of  the  instruction  is  In  accordance 
with  tbe  evidence  that  while  parties  to  the 
action  had  conversations  and  talked  about 
arbitration,  they  never  did  agree,  and  never 
had  any  arbitration,  and  the  court  recognized 
that  condition.  The  damages  not  beiog  paid 
for,  therefore  section  1282  applied  as  the 
law  to  the  facts  In  the  cas^  and  this  Instruo 
tion  was  correct 

While  counsel  for  appellant  devotes  some 
attention  in  his  argument  to  the  fact  that 
the  evidence  does  not  sustain  the  verdict  of 
the  Jury  as  to  the  amount  of  damages,  we 
are  unable  to  find  any  speciQc  error  assigned 
covering  this  question ;  neither  is  there  any 
instruction  in  the  record  excepted  to  wherein 
the  court  Instructed  the  Jury  upon  this  ques- 
tion. For  this  reason  we  will  not  consider 
this  question. 

We  ban  carefully  gone  ow  0ie  record  in 
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tUs  case  and  flnd  no  error  which  warrants 
a  reversbl  of  the  Judgment.  The  jadgment 
la  affirmed.  Gosti  awarded  to  reaiKmdent. 

SULLIYAN,  J.,  GoncarSL 

AILSHm,  0.  J.  (dissenting).  - 1  think  the 
majority  <^dnlon  Is  somewhat  misleafflng 
both  as  to  the  law  and  tiie  facta.  In  this 
case  the  trial  ooort  held  that  fbe  defendant, 
who  was  the  taker-ap  of  the  animal^  had  ac- 
Qnired  absolute  title  to  the  piopertr  under 
the  statute.  It  should  also  be  remfflnbered 
that  he  makes  no  pretense  of  having  acquired 
that  title  under  the  proTUons  of  section 
128L  SectUm  12S1  providea  for  the  appaln^ 
moit  of  appraisers  or  arUtrators  to  fix  the 
amount  of  the  damage  austaiited  by  reason 
of  the  trespass,  and  It  pracrlbes  the  proce- 
dure  to  be  pursued  for  the  collection  of  the 
amount  thus  assessed  in  the  evmt  the  owner 
of  the  animals  does  not  pay.  Notice  Is  given 
to  the  constable  by  the  t^r-w  of  the  ani- 
mals, and  the  constable  thereupon  levies  up- 
(tt  the  property  and  sells  it  at  public  sale  In 
a  manner  very  similar  to  that  of  sale  on 
execution.  But  no  pretense  is  made  in  Ukls 
case  that  the  respcmdent  acquired  tlUe  to 
these  hogs  through  the  procedure  prescribed 
by  section  1281.  On  the  contrary,  any  title 
be  acquired  was  acquired  under  the  provi- 
sions of  sections  1279,  1280,  and  1282,  and 
those  sections  alone.  Sections  1279, 1280  and 
1282  read  as  follom: 

Section  1279 :  "If  any  hog  is  found  tres- 
passing, the  occapant  or  proprietor  of  the 
premises  may  Cake  up  and  safely  keep,  at  the 
expense  of  the  owner  thereof,  such  bog,  and 
hold  the  same  until  the  payment  of  the  ex- 
pense and  damages  by  the  owner,  and  shall 
be  allowed  fifty  cents  per  head  additional 
fer  each  animal  so  taken  up." 

Section  1280 :  "Any  person  taking  up  a  hog 
under  this  article,  must  Immediately  there- 
after write  out  three  notices  in  a  plain,  leg- 
ible hand,  giving  a  correct  description  there- 
of with  the  marks  aod  brands,  if  any,  on 
said  hog,  and  the  time  and  place  of  taking 
up,  and  at  once  post  up  said  notices  In  a 
good  and  substantial  manner  in  three  con- 
splcnouB  places  In  the  prednct  in  which  said 
hog  was  taken  up." 

Section  1282:  "If  the  owner  or  person  en- 
titled to  the  possession  of  such  hog  does  not 
appear  and  substantiate  his  title  thereto,  and 
pay  the  charges  thereon  within  thirty  days 
after  the  notice  has  been  given,  as  above  pro- 
vided, the  absolute  ownership  of  such  bog 
shall  be  vested  In  the  person  taking  up  such 
hog:  Provided,  he  shall  keep  a  copy  of  the 
notices  posted,  as  prescribed  by  this  article, 
which  shall  have  indorsed  thereon  the  date 
and  manner  of  posting  and  the  places  where 
posted,  which  shall  have  the  same  force  and 
effect  as  a  bill  of  sale  of  snch  hog." 

Under  tti'e  provltdons  of  section  1280,  the  I 
taker-op  of  the  ■wtm^if  confiscated  in  this 


case  posted  the  following  notices  in  three 
public  places: 

'VoUce  of  Stray  Bogs. 

'H)ctober  4,  1911. 
**I  have  in  my  possession  three  (3>  hugs, 
color  hiBXik  and  white,  no  ma^  or  brands 
visible. 

"Owner  please  call  within  30  days  from 
date  and  pay  damages  and  take  bogs. 

•T.  B.  Walton.** 

"County  of  Cassia,  State  of  Idaho. 

"Oct  IB,  1911- 
"To  Whom  It  may  Concern— Notice. 

"Notice  is  hereby  given  that  I,  Thoa.  Wal- 
ton, of  Cassia  county,  Idaho,  have  this  day 
taken  up  36  bogs,  described  as  follows :  All 
black  wlfli  white  markings,  ranging  in  size 
from  sucking  pl^  to  full  grown  hogs,  there 
are  as  far  as  I  can  discern,  no  brands  or 
marks  on  Hie  said  hogs,  ^e  raid  hogs  were 
taken  up  tor  trespass  on  the  place  occupied 
by  mc^  known  as  the  Tom  Walton  places  and 
for  damage  done  to  garden  and  stacked  grain 
on  the  said  place. 

"The  said  hogs  were  taken  up  on  the  15th 
day  of  October,  about  4  o'clock  p.  m.  and 
the  owners  or  owner  Is  hereby  notified  that 
I  lu^  the  said  hogs  for  damages  they  have 
done,  as  in  the  statutes  of  Idaho  ft>r  sacb. 
cases  made  and  iffovtded. 

•«r.  B.  Walton.- 


'County  of  Cassia, 


State  of  Idaho. 

"Oct  20, 1911. 


"To  Whom  It  may  Concern— Notice. 

"Notice  Is  faerct>y  given  that  I,  Thos.  Wal- 
ton, of  Cassia  county,  Idaho,  have  this  day 
taken  up  46  hogs,  described  as  follows :  All 
black  with  white  markings,  ranging  in  size 
from  sucking  pigs  to  full  grown  hogs,  there 
are,  as  far  as  I  can  discern,  no  brands  or 
marks  on  said  hogs.  The  said  hogs  were 
taken  up  for  trespass  on  the  place  occupied 
by  me.  known  as  the  Tom.  Walton  place,  and 
for  damage  done  to  garden  and  stacked  grain 
on  the  said  place. 

"The  said  hogs  were  taken  up  on  the  20th 
day  of  October,  about  10  o'clock  a.  m.,  and 
the  owners  or  owner  is  hereby  notified  that  I 
hold  the  said  hogs  fbr  damages  they  have 
done  as  in  the  statutes  of  Idaho  for  such 
cases,  made  and  provided.  ■ 

B.  Walton.** 

The  act  from  which  section  1282  Is  taken 
was  first  adopted  by  the  Territorial  Leglsia- 
tare  January  22,  1881  (1880^  Son.  Laws, 
p.  434).  Whoever  drew  that  act,  however, 
was  evidently  familiar  with  the  provlalona 
of  the  fourteenth  amendment  to  the  federal 
Constitution,  and  had  some  appredation  of 
Its  purpose  and  significance,  and  so  be  did 
not  provide  that  the.taker-up  of  a  treepassing 
bog  vA^t  wrlt«  his  own  UU  of  sale  fl>r  the 
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bog  and  keep  It  He  evidently  believed  that 
a  propertr  right,  even  In  a  trespassing  taog, 
K-as  entltted  to  some  semblance  of  protection. 
He  provided  tbat  after  a  10  days'  notice  the 
animal  sboald  be  sold  by  the  sherUT  or  con- 
stable of  the  county  at  public  auction,  and 
that  from  the  proceeds  of  the  sale  he  should 
pay  the  fees  and  expense  of  the  sale  and 
the  charge  due  to  the  taker-up  of  the  ani- 
mal and  turn  the  tKilance  over  to  the  county 
treasurer.  It  was  farther  provided  that  the 
lawful  owner  of  the  animal  might  at  auy 
time  within  six  months  thereafter  file  his 
claim  with  the  county  commiseioners  for  the 
proceeds  paid  in  to  the  treasurer,  and  that 
the  same  should  thereupon  be  returned. 

The  dlstloguiahlng  feature,  however,  be- 
tween section  4  of  that  act  and  section  1282 
bere  under  consideration  Is  that  the  act  of 
1881  provided  for  a  public  sale  by  an  ofBcer 
of  the  law,  and  that  public  notice  of  such 
sale  shall  be  given  by  such  ottlcer.  The  act 
of  Janoary  22,  1881,  was  amended  by  the 
act  of  February'  7,  1889  (Laws  1888-89,  p. 
38),  and  was  thereby  reduced  to  the  present 
arbitrary,  confiscatory,  and  unconstitutional 
coDdltlon  in  which  section  1282,  Rev.  Codes, 
Is  Qow  found,  provldng  for  the  unceremo- 
nious forfeiture  of  a  man's  title  to  property 
Glmply  because  It  happens  to  stray  upon 
another  man's  possession,  and  that  man  sees 
fit  to  post  a  notice  prepared  by  himself,  at 
such  place  as  he  may  select,  and  at  the  ex- 
piration of  30  days  write  himself  a  bill  of 
sale.  The  man  who  drew  the  amendment 
ot  February  7,  1889,  made  swine  an  excep- 
tion In  the  laws  of  Idaho  from  all  other 
Itlnds  of  trespassing  animals.  So  now  when 
tbat  cloven-footed  quadruped  o£  ancient  no- 
toriety goes  foraging  beyond  the  protecting 
care  of  the  swineherd,  he  at  once  loses  his 
character  as  a  domestic  animal,  and  becomes 
an  animal  fene  naturae,  subject  to  capture 
by  any  one  on  whose  possession  he  may,  at 
aa  Indiscreet  moment,  find  himself.  Of 
course,  the  hog  does  not  care  much  about 
hL"*  character — he  would  ordinarily  Just  as 
soon  be  treated  as  a  wild  animal  as  to  be 
treated  as  If  he  had  been  domesticated  for 
centuries.  His  fate  Is  generally  about  the 
same  either  way,  but  It  makes  a  difference 
with  hts  owner,  and  while  the  hog  may  not 
uee  tlie  "notices  posted  In  three  public  places 
In  the  prednct,"  and  may  not  know  or  care 
whether  he  has  been  dealt  with  by  "due 
process  of  law,"  still  his  owner  and  master 
Krieves  to  part  with  him  in  such  an  Informal 
and  primitive  manner.  Sections  1291  to  1301, 
inclaslve,  Rev.  Codes,  deal  with  estrays  and 
tTKposslng  animals  generally,  but  those 
•tatntes  provide  for  notice  and  sale  by  an 
officer  and  a  return  of  snch  sale,  but  the 
despised  hog  ia  made  an  exception  to  this 
■tatute,  and  he  Is  not  accorded  either  a  pri- 
vate or  puUic  sale.  He  is  Just  conBscated 
*s  contraband  of  war. 
Ko  objection  is  urged  against  the  validity 


of  the  provlsloiis  of  secttons  1279  and  1280. 
These  sectims  dearly  authorlm  ttie  occu- 
pant of  the  premises  to  take  np  and  safely 
keep  any  trespassing  ho^  and  gives  the 
taker-up  a  lien  upon  such  animals  for  his 
damages  and  costs.  -Section  1280  provides 
a  notice  to  be  given  of  the  taking  up  of 
such  animals,  and  section  1281  provides  a 
method  of  appraisement  or  arbitration  and 
the  procedure  for  the  collection  of  the 
amount  found  due.  This  statute  only  pro- 
vides for  the  appointment  of  two  appraisers, 
one  to  be  appointed  by  the  owner  and  the 
other  by  the  teker-up  of  the  animal.  That 
procedure  was  pursued  In  this  case,  but  the 
thing  happened  with  these  arbitrators  that 
might  be  expected  to  happen  with  only  two 
men  comprising  such  a  board  or  body — they 
disagreed.  After  hearing  the  evidence,  the 
arbitrators  executed  and  delivered  to  the 
parties  a  statement,  of  which  the  following 
Is  a  copy:  "Bonanza  Bar,  Nov.  9,  1911.  At 
a  meeting  for  the  purpose  of  arbitrating  the 
question  of  damages  claimed  by  T.  E.  Wal- 
ton on  hogs  taken  up  by  him,  we,  the  ar- 
bitrators, are  unable  to  fix  the  amount  of 
damages.  [Signed]  Fred  Schiene.  Wm. 
Campl>eU."  This  left  the  parties  where  they 
started  in  the  matter  of  arbitration,  and 
the  taker-up  of  the  stock  now  rellra  for  title 
on  the  provisions  of  section  1282.  The  lat- 
ter section,  which  is  really  the  objectionable 
section,  purports  to  afford  an  alternative 
remedy  which  the  taker-up  may  pursue  In 
the  event  no  appraisement  or  arbitration  Is 
had.  This  section  undertakes  without  cere- 
mony to  vest  the  absolute  and  unqualified 
ownership  of  the  property  in  the  person  tak- 
ing up  the  same,  provided  no  appraisement 
or  arbitration  has  been  had  and  the  owner 
of  the  animals  fails  to  pay'  the  charges  there- 
on within  30  days  after  the  notice  has'  been 
given,  as  provided  by  section  1280.  It  fur- 
ther provides  tbat  he  may  write  bis  own 
bill  of  sale  to  the  property  by  simply  In- 
dorsing on  a  copy  of  the  notice  "the  date  and 
manner  of  posting  and  the  places  where  pus^ 
ed."  This  statute  authorizes  a  man  who 
takes  up  another  man's  property  to  post  his 
notice  for  30  days  and  thereafter  write  a 
bill  of  sale  in  favor  of  himself,  vesting  title 
in  himself  to  some  other  man'B  property. 
It  Is  really  dlfllcalt  for  me  to  understand 
why  this  section  does  not  amount  to  taking 
a  man's  property  without  due  process  of 
law  and  In  violation  of  section  12,  art  1,  of 
the  state  Constitution,  and  also  tai  violation 
ot  the  fourteenth  amendment  to  the  federal 
Constitution.  This  stetute,  section  1282, 
makes  no  pretense  at  giving  the  onner  of  the 
property  a  hearing,  nor  does  it  prescribe  any 
procedure  of  a  Judicial  or  quasi  Judldlal  na- 
ture whatever  for  the  sale  of  the  proper^ 
or  the  Testing  of  title  in  the  teker-up  of  the 
property.  The  teker-np  Is  allowed  to  assess 
his  own  damages,  and  the  owner  of  the  tres- 
passing animal  lias  no  remedy  or  method 
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of  hearing  unless  he  gets  notice  In  time  to 
arbitrate.  No  sale  is  provided  for,  no  meth- 
od 1b  prescribed  for  fixing  the  amount  of 
damages,  no  hearing  is  given,  and  no  proce- 
dure whatever  Is  had,  except  that  the  taker- 
up  of  the  property  writes  oat  three  notices, 
each  as  above  indicated,  and  posts  them  in 
three  places  within  the  prednct,  and  he  has 
the  selection  of  the  places  himself,  and  final- 
ly writes  his  own  bill  of  sale  to  another 
man's  property. 

The  serious  objection  to  these  statutes  is 
not  directed  against  1279,  1280,  and  1281,  as 
taking  property  without  due  process  of  law, 
but  the  fatal  objection  is  directed  against 
section  1282.  That  is  the  section  that  di- 
vests a  man  of  his  property  without  due,  or 
any,  process  of  law,  and  in  my  Judgment 
is  violative  of  both  section  13,  art  1,  of  the 
state  Constitution  and  of  the  fourteenth 
amendment  to  the  federal  Constitution. 

I  have  been  unable  to  find  any  decision 
which  deals  with  a  statute  such  as  ours  that 
arbitrarily  vests  the  title  to  a  trespaesing 
animal  In  the  captor  without  any  notice  and 
sale  or  Judicial  proceeding  of  any  kind.  I 
take  it  that  no  other  statute  has  ever  at- 
tempted to  authorize  such  a  thing.  The  au- 
thorities, however,  are  abundant  that  deal 
with  the  constitutionality  of  legislative  acts 
relating  to  trespassing  animals,  and  which 
attempt  to  provide  some  procedore  for  the 
sale  of  the  property  and  the  payment  of 
damage  and  costs. 

One  of  the  oldest,  best-considered,  and 
most  extensively  dted  cases  on  the  subject 
in  this  country  is  Rockwell  t.  Nearlng,  36  N^, 
Y.  302.  In  that  case  a  trespassing  cow  had 
been  seized  and  sold  under  a  trespass  stat- 
ute of  New  York  adopted  In  1662.  The  stat- 
ute, among  other  things,  authorized  any  per- 
son to  take  into  his  custody  "any  animal 
which  may  be  trespassing  upon  his  lauds." 
The  captor  of  the  animal  was  required  to 
immediately  give  notice  to  some  Justice  of 
the  peace  or  commissioner  of  highways,  who 
was  in  turn  required  to  post  notices  that  the 
animal  would  be  sold  at  public  sale.  The 
officer  was  thereupon  required  to  sell  the 
animal,  retaining  a  dollar  for  his  fees  and 
paying  half  a  dollar  to  the  captor  for  taking 
up  the  animal,  together  with  a  "reasonable 
compensation  for  keeping  the  animal."  The 
surplus  was  required  to  be  paid  to  the  own- 
er of  the  animal  The  Supreme  Court  of 
New  York  held  that  this  statute  did  not  af- 
ford due  process  of  law,  and  for  that  reason 
was  in  conflict  with  the  Constitution.  The 
opinion  reviews  the  authorities  at  great 
length,  and  treats  this  subject  in  a  very  in- 
teresting way.  Among  other  things,  the 
court  says:  "In  view  of  the  foregoing  expo- 
sition by  the  courts  of  the  design  and  efTect 
of  the  constitutional  restriction,  the  Legisla- 
ture has  no  authority,  either  to  deprive  the 
citizen  of  bis  proper^  for  other  than  public 
purposes,  or  to  authorize  its  seizure,  without 
process  or  warranty  by  persona  other  than 


the  owner,  for  the  mere  punishment  of  a  pri- 
vate trespass.  So  far  as  the  act  in  question 
relates  to  animals  treq;>asslng  on  the  prem- 
ises of  the  captor,  the  proceedings  it  author- 
izes have  not  even  the  moddng  Ambiance 
of  due  process  of  law.  The  seizure  may  be 
privately  made;  the  party  making  It  is  per- 
mitted to  conceal  the  property  on  his  own 
premises;  he  is  protected,  though  the  tres- 
pass was  due  to  his  own  connivance  or 
lect ;  he  is  permitted  to  take  what  does  not 
belong  to  him  without  notice  to  the  owner, 
though  that  owner  is  near  and  known ;  be 
is  allowed  to  sell,  through  the  Intervention 
of  an  officer,  and  without  even  the  form  of 
Judicial  proceedings,  an  animal  In  which  he 
has  no  Interest,  by  way  either  of  tiUe,  mort- 
gage, pledge,  or  lien ;  and  all  to  the  end  that 
he  may  receive  compensation  for  detaining 
it  without  the  consent  of  the  owner,  and  a 
fee  of  60  cents  for  his  services  as  an  In- 
former. He  levies  without  process,  condemns 
without  proof,  and  sells  without  execution." 

One  of  the  late  cases  on  the  subject  is  that 
of  Greer  v.  Downey,  decided  in  1903  by  the 
Supreme  Court  of  Arizona  and  reported  In  8 
Ariz.  164,  71  Pac.  900,  61  L.  K.  A.  408.  This 
case  cites  and  approves  Kockw^  t.  Near- 
lng, supra.  The  Legislature  of  Arizona  pro- 
vided tbat  the  constable  of  each  precinct 
should  be  the  poundmaster  of  that  precinct 
and  that  any  one  might  take  up  a  trespassing 
animal  and  deliver  it  to  the  poundmaster, 
who  might  thereupon  post  notices  contain- 
ing a  description  of  the  animals  and  the 
amount  of  damages  claimed,  and  at  the 
time  fixed  for  the  sale  might  sell  the  proper- 
ty, retaining  his  fees  and  paying  the  damage 
and  expenses  over  to  the  captor  of  the  tres- 
passing animal,  and  that  any  proceeds  re- 
maining In  his  hands  should  be  paid  to  the 
county  treasurer,  and  that  the  same  might 
be  claimed  by  the  owner  of  the  animal  with- 
in six  months.  The  Supreme  Court  of  Ari- 
zona cites  a  large  number  of  authorities  on 
this  question  and  holds  the  act  violative  of 
the  Constitution  of  the  United  States,  in  that 
It  deprives  the  owner  of  his  property  with- 
out due  process  of  law.  The  court  concludes 
its  consideration  of  the  question  as  follows: 
"The  objectionable  feature  of  the  act  is  that 
independent  of  any  proceeding  contemplated 
by  section  3,  the  poundkeeper  is  authorized 
by  subsequent  sections  of  the  act,  without 
any  Judicial  proceedings  for  the  purpose  of 
ascertaining  either  the  amount  of  the  dam- 
ages or  whether  the  animal  was  in  fact 
running  at  large  within  the  meaning  of  the 
act,  to  sell  to  satisfy  the  private  claim  of 
the  landowner  for  damages  for  the  trespass. 
We  have  no  doubt  that  the  portion  of  the 
act  which  authorizes  a  seizure  and  sale  and 
a  payment  of  damages  claimed  tor  the  tres- 
pass without  Judicial  process  or  proceedings 
other  than  as  provided  for  in  the  act  Is  a 
deprivation  of  property  without'  due  process 
of  law,  and  as  such  la  repugnant  to  the  Con- 
stitution." 
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Betveen  the  rendition  Of  the  dedsion  of 
the  Supreme  Court  of  New  Tork  in  Rockwell 
V.  Nearing,  in  1806,  and  tbat  of  the  Snpr^e 
Court  of  Arizona  In  Greer  r.  Downey  In 
1903,  a  great  many  and  variety  of  decisions 
hare  been  announced  in  the  seTeral  states  on 
similar  and  kindred  statutes.  Among  this 
multitude  of  authorial  not  a  single,  solitary 
dedfdon  can  be  found  upholding  such  a  stat- 
ute as  section  1282  of  our  Revised  Codes.  In 
this  list  of  authorities  and  announcing  views 
as  to  the  unconstitutionality  of  such  statutes 
mach  stronger  and  more  pronounced  than 
above  expressed  are  to  be  found.  Varden  v. 
Mount,  78  Ky.  86,  89  Am.  Rep.  208 ;  Poppoi 
T.  Holmes.  44  la  362.  92  Am.  Dec.  186; 
Armstrong  v.  Traylor.  87  Tex.  698.  30  S.  W. 
440;  East  Kingston  Towle,  48  N.  H.  57,  97 
Am.  Dec.  S7S,  2  Am.  Rep.  17S ;  St  L..  I.  M. 
&  S.  B.  Co.  V.  Wynne.  224  U.  S.  354,  32  Sup. 
Ct  4B3,  66  I*.  Sd.  79D,  42  L.  B.  A.  (N.  8.) 
102. 

Some  reliance  aeema  to  be  placed  on  Rood 
T.  HcCargar,  49  Cal.  117,  and  Wlgmore  v. 
Bnell,  122  CaL  144,  54  Pac.  600,  and  other 
aathorltiea  along  the  same  line  and  to  the 
same  effect  I  take  it  no  fault  may  be  found 
wltb  the  rule  of  law  announced  by  these  au- 
tboritleB.  The  whole  difQculty  lies  In  this: 
That  neither  the  facta  nor  the  law  consid- 
ered in  either  of  the  California  cases  even 
approach  a  parallel  with  this  case.  In  Rood 
T.  McCargar,  the  statute  was  practically  the 
same  as  our  statute  was  when  first  enacted 
In  1881.  It  provided  for  a  sale  by  the  con- 
stable of  the  precinct  at  public  auction  after 
Bve  days'  notice,  and  that  the  amount  of 
damages  should  be  assessed,  either  by  arbi- 
trators appointed  by  the  owner  and  taker-up 
of  the  animals,  or  in  case  of  their  ftiilare  to 
do  so,  then  by  three  dlsintersted  persons  to 
be  appointed  by  the  constable.  It  will  there- 
fore be  seen  at  once  that  the  statute  dls- 
cnssed  in  Rood  v.  McCsrgar  provided  for 
assessing  the  damages  by  a  disinterested 
tribunal,  for  notice  and  sale  by  a  public  offi- 
cer, and  all  the  procedure  and  saf^ards 
Qsnally  understood  as  going  to  constitute 
due  process  of  law. 

In  Wigmore  v.  Buell,  the  court  was  con- 
sidering an  act  of  March  7,  1878  (Statutes  of 
1877-78,  p.  176).  An  examination  of  that 
act  will  discloae  at  once  that  It  provided 
Judicial  procedure  for  assessing  the  damages 
uid  penalties  and  for  attaching  and  levying 
upon  the  property  and  its  sale  to  compensate 
the  taker-up  for  such  damage  and  costs.  The 
coart  held  tbat  when  these  things  were  done 
the  owner  of  the  property  had  been  accorded 
hi«  day  In  court,  and  that  his  property  bad 
been  taken  by  due  process  of  law.  The  fail- 
ure of  our  statute  to  provide  a  like  or  sim- 
ilar remedy  la  the  very  objection  I  find  to 
U  and  is  the  v^  reason  which  to  my  mind 
raiders  it  obnoxious  to  both  the  state  and 
the  federal  Constitution. 

For  the  foregoing  reasons,  I  dissent  from 
die  opiQt<Ri  ot  my  Associates 


On  R^earlnff. 

SULUVAN,  J.  A  rehearing  of  this  case 
was  granted,  and  after  a  reargument  it  is 
clear  to  the  writer  of  this  opinion  that  the 
defendant  Walton  had  a  lien  on  the  hogs  in- 
volved, for  the  damages  done  by  them  and 
for  caring  for  them  for  a  period  of  30  days 
or  more,  leaving  out  of  consideration  any 
title  to  them  acquired  under  the  provisions  of 
section  1282,  Rev.  Codes.  It  is  also  clear 
that  the  appellant  had  full  notice  of  the  de- 
fendant's possession  of  said  hogs  and  of  the 
damage  they  had  done  him.  The  respondent 
tried  to  settle  the  matter  with  ap[>ellant,  and 
negotiations  ^tending  over  several  days 
were  carried  on  and  arbitrators  were  finally 
appointed  under  the  provtslons  of  section 
1281,  Rev.  Codes.  It  was  afterwards  ascer- 
tained that  said  arbitrators  were  not  res- 
idents of  the  precinct  in  which  said  hogs 
were  taken  up,  and  other  arbitrators  were 
appointed  in  their  place,  and  the  two  ap- 
pointed could  not  agree.  The  position  taken 
by  the  manager  of  the  Fall  Creek  Sheep 
company  in  said  arbitration  was  that  the 
Fall  Creek  Company  owned  the  land  on 
which  said  trespass  was  committed,  and  that 
they  would  not  pay  anything  wtiatever  for 
the  damages  done,  and  that  ended  the  efforts 
of  the  second  attempt  at  arbitration. 

Three  trespassing  hogs  were  tak«i  up  by 
the  defendant  on  October  4, 1911.  The  ranch 
of  the  Fall  Cre^  Sheep  Company  adjfdned 
or  was  near  the  ranch  of  defendant  The  ap- 
pellant corporation  had  notice  of  the  taking 
up  of  said  three  bogs,  and  Instead  at  going 
and  getting  than,  they  turned  loose  36  nwre 
hogs  to  tretpass  on  the  dependent  <m  or 
about  October  10,  1911.  And  again  on  Oc- 
tober 20,  1911,  they  turned  loose  on  the  de- 
fendant  46  more  hogs.  They  did  this  on  the 
claim  that  the  appellant  was  the  owner  or 
had  the  right  to  the  possessltm  of  the  land 
claimed  by  the  defendant  as  a  homestefld- 

The  record  discloses  the  following  facts: 
That  the  appelhut  turned  loose  a  large  num- 
ber of  hogs  upon  the  farm  of  the  respondent, 
knowing  that  they  woold  eat  np  his  grain 
and  destroy  bis  cnvs;  tbat  the  appellant 
received  actual  notice  that  said  bogs  were 
doing  damage  to  the  defokdant;  that  the 
defendant  offered  at  one  tlpie  to  return  the 
hogs  wltiiont  compensation  If  the  appellant 
would  only  agree  to  restrain  than  nntU  his 
crops  were  harrested;  that  the  appellant 
declined  to  reotive  the  hogs  upon  those  terms, 
claiming  that  it  had  a  rig^it  to  turn  its  hogs 
loose  on  said  land.  The  appellant  refused  to 
arbitrate  the  matter,  denying  tliat  there  was 
any  trespass  or  damage  done  to  respondent. 
Api)dlant  refused  to  pay  any  damages,  on 
the  ground  that  it  had  the  rl^t  to  torn  its 
hogs  on  to  respondent's  premises. 

From  all  of  the  facta  of  the  case,  it  Is 
clear  that  after  defendant  had  taken  said 
trespassing  hogs  np.  he  had  a  lien  on  them 
for  the  damages  they  bad  done.    The  hog 
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Is  an  animal  of  pecollar  disposition,  tastes, 
and  habits.  They  are  not  permitted  to  run 
at  large  In  this  state,  and  if  an  owner  turns 
his  bogs  loose  to  prey  upon  his  neighbors' 
property,  he  is  liable  In  damages  therefor. 

The  qneation  of  the  amount  of  damages 
sustained  by  respondent  was  thoronghly  gone 
into  on  the  trial.  In  order  to  settle  this  mat- 
ter, we  have  carefully  gone  o^er  the  evldenoe 
in  regard  to  the  amount  of  damages  sus- 
tained by  the  defendant.  After  a  careful 
examination  of  the  evidence,  we  are  satisfied 
that  he  has  sustained  damages  in  the  sum  of 
$600.  This  includes  caring  for  the  hogs  for 
the  time  defendant  had  them  in  his  posses- 
sion. The  defendant  testified  on  the  trial 
that  he  had  offered  to  compromise  at  one 
time  with  the  appellant  for  $663,  but  that  a 
good  part  of  said  sum  was  for  the  worry 
the  hogs  had  given  him.  The  evidence  far- 
ther shows  tliat  the  hogs  were  taken  from 
him  on  replevin  about  two  weeks  after  said 
offer  to  compromise. 

We  have  concluded  to  modify  and  reduce 
the  Judgment  to  $600,  and  the  cause  Is  re- 
manded, with  instructions  to  the  trial  court 
to  reduce  said  Judgment  to  the  sum  of  $600, 
and  to- make  findings  and  enter  Judgment  in 
accordance  with  the  views  herein  expressed. 
Said  Judgment  shall  be  a  lien  upon  said 
hogs.  Costs  of  this  appeal  axe  awarded  to 
the  respondent 

STEWABT,  J.,  concurs. 

AILSHIB,  a  3.  (dissenting).  I  am  at  a 
loss  to  know  Jnst  what  codcIusIod  has  been 
reached  by  the  majorit;  of  the  court  in  this 
case,  and  I  apprehend  that  the  trial  court 
win  experience  similar  dlfflcnlty.  The  Judg- 
ment entered  in  the  district  court  from  which 
this  appeal  was  prosecuted  adjudges  and  de- 
crees that  the  defendant,  Thos.  E.  Walton, 
is  the  owner  of  the  hogs  described  in  ihe 
complaint  orer  whldi  this  litigation  arose, 
and  that  Ihey  be  dellrered  to  hlfo,  and  that 
"In  case  a  d^rery  cannot  be  had"  he  have 
a  personal  Jadgment  against  the  plaintiff 
for  "the  sum  of  $895,  the  value  thereof." 
The  Judgment  entered  by  the  majority  of 
the  court  on  the  original  hearing  herein  was 
a  stralgbt  affirmance  of  the  Judgment  of  the 
lower  court  I  dissented  from  that  opinion 
and  stated  the  reasons  of  my  dissent,  and 
still  adhere  to  what  I  then  said.  A  rehear- 
ing was  subsequently  granted,  and  the  opin- 
ion of  the  majority  of  the  court  on  rehearing 
concludes  as  follows:  "We  have  concluded 
to  modify  and  reduce  the  Judgment  to  $600, 
and  the  cause  la  remanded,  with  instructions 
to  the  trial  court  to  reduce  said  Judgment 
to  the  sum  of  $600,  and  to  make  findings  and 
enter  Judgment  in  accordance  with  the  views 
herein  expressed.  Said  Judgment  shall  be  a 
lien  upon  said  hogs."  This  would  Indicate 
that  the  majority  of  the  court  are  now  of  the 
opinion  that  Walton,  the  respondent  herein. 


did  not  acqoize  title  to  the  bogs  under  the 
provisions  of  section  1282,  Bev.  Codes,  for  if 
they  do  so  condnde  there  would  be  no  object 
In  glTlng  hun  a  lioi  on  his  own  property. 
On  the  other  band,  Oiey  do  not  appear  to 
reverse  the  Judgmmt  of  the  lower  court, 
which  decrees  that  the  respondent  is  the 
owner  of  the  property  and  entitled  to  the 
return  thereof.  The  primary  question  pre- 
sented to  this  court  by  the  Judgment  of  the 
trial  court  is  whether  the  property  in  ques- 
tion belongs  to  the  appellant  or  the  respond- 
ent, and  the  incidental  question  growing  out 
of  the  primary  one  Is  the  value  of  the  proi>- 
erty.  I  adhere  to  the  views  expressed  by  me 
upon  the  original  hearing  of  this  case. 

I  am  not  unmindful  of  "the  peculiar  dis- 
position, tastes,  and  habits"  of  the  hog  to 
which  my  Associates  refer,  but  whatever  his 
tastes  and  habits  may  be,  they  of  themselves 
are  not  sufficient  to  deprive  the  owner  of 
the  hog  of  his  right  of  property  therein.  I 
take  it  that  the  "due  process  of  law"  provi- 
sion of  the  fourteenth  amendment  is  suffi- 
cient to  protect  the  owner  of  a  hog  in  bis 
right  of  property  therein,  notwithstanding 
the  "peculiar  disposition,  tastes,  and  habits" 
of  the  hog.  The  man  who  took  these  hogs 
up  and  whose  property  was  destroyed  by 
them  should  be  remunerated,  and  if  It  Is  to 
be  determined,  as  I  think  It  should,  that 
these  hogs  belong  to  the  appellant  then  I 
agree  that  the  respondent  should  have  rea- 
sonable comi>ensatlon  for  the  damages  he 
has  sustained. 


HILLEB  T.  DEL  RIO  MIN.  &  HILL.  CO., 
Limited,  et  al. 

(Supreme  Court  of  Idaho.    Nov.  6,  1913.) 

1.  Bills  and  Notes  (S  51S*>~Iitdo&srrs— 
SuFFxcnuoT  or  EvmiNCE— Xonci  or  Dis- 

HONOB. 

Held,  under  the  facts  of  thb  case,  that  the 
promissory  note  for  $812  was  not  given  at  the 
request  of  the  defendants  McRae  and  Scfaults 
and  one  Hockkr  and  was  not  given  for  their 
benefit  or  their  accommodation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1816-1820;  Dec  Dig.  f 

2.  Bills  and  Notes  (I  426*)— Patjiekt  by  Ih- 
DORSKR— Right  to  Bsissua. 

Where  a  promissory  note  Is  paid  by  one  of 
the  iDdoreers  and  thereupon  delivered  to  the 
person  paying  the  same,  and  treated  by  the  bank 
as  canceled  and  paid,  the  indorser  who  pays 
such  note  is  not  authorised  to  reiasue  the  same 
without  the  consent  of  the  other  parties  thereto. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Nntes,  Cent  Dig.  H  122&-m2;  Dec  Dig.  f 
426.*] 

3.  Bills  and  Notes  (§  527*)— Action  on  Re- 
issTTED  Note— Sttfficiency  op  Evidence. 

Held,  under  the  facts  of  thta  case,  that  T. 
W.  Smith,  the  petwm  to  whom  said  note  was  re- 
issued, tocA  the  same  without  recourse  on  the  in- 
dorsers  of  said  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
^tes^  Cent  Dig.  H  1847-1855;  Dec.  Dig.  | 


•Fh  oUmf  eaui  im  saue  topic  ud  sMitlon  NUMBER  la  Dee.  DIs.  a  An.  Dig.  Kv-No.  SmIm  A  RapT  Indexes 


Digitized  by 


Google 


Idabo) 


IffTr.TiTill  T.  DEL  RIO  ION.  ft  MILL.  00. 


449 


4.  Bills  and  Noibs  S  129*)— CoNBTBircTXOir— 
Hatubitt. 

Wbea  a  promissory  note  is  ^ajable  on  de- 
muid  under  tlie  provisioos  of  section  3528,  Rer. 
Codes,  it  becomes  due  and  is  payable  wimin  a 
reasonable  time  after  its  ezecunon. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Die.  {|  283-292;  Dec  Dig.  8  129.*] 

6.  Bills  ahd  Nom  ({  348*)— Tbansfeb— Da- 

FSITSES. 

The  plaintiff  having  purchased  said  promis- 
sory note  on  Blay  4, 1011,  nearly  f oar  years  aft- 
er the  same  was  execnted,  It  beinr  payable  on 
demand,  he  took  It  subject  to  all  defenses  which 
the  ordinal  maker  of  toe  note  would  have. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  870-ST7^ ;  Dea  Dig.  | 
34S.*] 

e.  Bills  and  Notes  ^  426*)— "Patuknt^— 
"Sale"— SuFncuNGT  or  Stidenok. 
^Hie  Bank  of  N«e  Perce  owned  said  note, 

Scholtz  was  an  indorser  thereon,  and  paid  it. 

There  was  no  contract  for  the  sale  of  said  note 

between  the  bank  and  Schultz;  the  transaction 

being  simply  a  payment  of  the  note. 
[Ed.  Note. — For  other  cases,  see  Bills  and 

Notes,  Cent.  Dig.  H  1228-1232;    Dec.  Dig.  | 

426.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  6247-6253;  vol.  8,  p.  7749 ;  vol.  7,  pp. 
6291-«(W;  vol.  8,  p.  7793.] 

7.  BlIU  AND  NOTBS  M  310,  425*)— FatmkrT 
— SaL»— "PUBCHASB.^* 

The  payment  of  the  note  la  the  diidiarge 

of  the  debt ;  the  purchase  of  the  note  is  a  con- 
tract of  purchase  and  sale. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Kotes,  Cent  Dig.  {{  742,  743,  1276-1285 ;  Dec. 
Dig.  H  310,  425.* 

For  other  definitions,  see  Words  and  Phraser 
VOL  7,  pp.  6853-6857;  T<d.  8,  p.  7776.] 

Appeal  from  District  Gonrt,  Idaho  Coun- 
ty; Edgar  a  Stecdey  Judg& 

Action  by  Curtis  J.  MlUer  against  the  Dd 
Bio  lOnlnir  ft  Milling  Company,  Limited,  a 
corporation,  and  others.  From  Oie  Judgment, 
daCadants  McRaa  and  Sctinlts  appeaL  Be- 
Toaed  in  part  and  affirmed  In  part 

F.  E.  Fogg,  of  Nez  Perce,  for  appellants. 
Geo.  W.  TannahUl,  of  Lewleton,  and  S.  O. 
Tannahlll,  of  Nez  Perce,  for  respondent  Mil- 
ler, Bngoke  O'Neill,  of  Lewlston,  for  respond- 
ent Bank  o£  Nes  Perce. 

SULLIVAN,  J.  This  is  a  separate  ap- 
peal taken  by  the  defendants  McBae  and 
Schnltz  from  a  Judgment  entered  on  a  prom- 
issory note  against  them  and  from  the  order 
of  the  court  ovwrnUng  their  motion  for  a 
new  trlaL 

The  action  was  brought  to  foreclose  a 
Diortgage  upon  nniwtented  mining  claims,  ex- 
ecoted  by  the  Del  VHo  Mining  &  Milling 
Company,  a  corporation,  securing  two  prom- 
iMory  notes,  one  for  f812  dated  July  1,  1907, 
payable  on  demand  to  the  defendants  B.  J. 
MdOae  and  J.  A.  Schnltz  and  one  T.  M. 
Uockler,  now  deceased.  The  other  promts* 
Bory  note  was  for  $700.  dated  July  3,  1907, 
payable  on  demand  to  the  Bank  of  Nez 
Perce.  The  said  first-mentioned  note  was 
transferred  1^  indorsemoit  to  the  Bank  of 
Nei  Peree  by  IfcBae,  Scbnlts,  and  Ifockler 


on  or  about  July  1,  1907,  the  date  of  the 
note.  On  October  12,  1907,  the  Bank  of'  Nez 
Peree,  as  owner  of  said  notes,  procured  from 
the  said  Del  Rio  Mining  Company  the  eze- 
cntion  of  a  mortgage  on  the  company's  min- 
ing claims,  which  mortgage  is  sought  to  be 
foreclosed  In  this  action.  Both  of  sfiid  notes 
were  expressly  made  payable  at  the  Bank  of 
Nez  Perce.  The  mortgage  was  at  the  request 
of  the  bank  executed  in  favor  of  its  assistant 
cashier,  P.  J.  Miller.  There  Is  no  contention 
that  Miller  ever  had  any  beneficial  Interest 
in  either  of  said  notes  or  mortgage.  After 
the  execution  of  the  notes  and  mortgage,  the 
notes  remained  continuously  in  the  Bank  of 
Nez  Perce  and  .were  carried  as  an  asset  of 
the  bank  nntll  October  22,  1908,  nearly  16 
months  after  the  execution  of  the  $812  note, 
during  which  time  It  Is  Conceded  the  bank 
made  no  effort  to  enforce  pajment  against 
said  principal  defendant,  no^  did  the  bank 
during  this  time  ever  present  the  said  notes 
to  the  said  payor,  tbe  Del  Bio  Mining  Com- 
pany, nor  give  to  the  Indorsora  any  notice  of 
dishonor  of  the  notes.  In  the  original  com- 
plaint the  essential  fActo  of  presentment  and 
demand  on  the  maker' and  payor,  the  Del 
Rio  Mining  Company,  and  notice  of  dldionor 
to  the  indorsera,  are  not  allied.  In  the 
amended  complaint^  after  a  demurrer  had 
been  filed  against  the  original  complaint,  an 
attempt  is  made  to  all^  the  fact  of  pre- 
sentment, dKoand,  etc.  However,  no  date  or 
drcnmstances  of  such  demand  or  notice  is 
alleged,  nor  when,  by  wbom,  bow,  where,  or 
on  whose  behalf  the  presentment  and  demand 
was  madeu  The  dttfendanta  in  their  answer 
to  the  amended  complaint  spedflcally  deny 
that  msBtx  demand  <a  notice  has  been  made  or 
given  at  any  time  or  place.  Tba  Bank  of 
Nez  Perce  also  filed  a  separate  answer,  alleg- 
ing, among  other  tUnga,  that  said  notes  had 
been  paid  by  said  Scholti  to  the  said  bank. 
Upon  the  issues  tlins  made  the  cause  was 
tried  by  the  conrt,  and  findings  of  fact  were 
made  and  Judgment  entered  against  the  Del 
Rio  Mining  Company  for  the  fnll  amonnt  of 
both  of  said  notes,  with  interest,  etc  and  a 
decree  for  the  foreclosnre  of  said  mortgage. 
A  separate  judgment  was  entered  against  Mc- 
Bae and  S(AnltB  on  the  $812  note  for  the  sum 
of  $IJ6M,  prindpftl,  interest^  and  attorneys* 
fees. 

The  cooit  found,  among  oQi^  things,  as 
follows:  *Tha.t  the  said  note  bearing  date 
July  1,  1907,  for  $812  was  given  at  the  re- 
quest of  B.  J.  McRae,  T.  M.  Mockler,  and  J. 

A.  .  Schnltz  and  for  th^  benefit  and  their  ac- 
commodation.  The  court  farther  finds  that 

B.  J.  McRae  was  an  officer,  stockholder,  and 
director  of  the  Del  Bio  Mining  &  Milling 
Company,  Limited,  and  that  the  said  T.  M. 
Mockler,  J.  A.  Schultz,  and  B.  J.  McRae  were 
interested  In  the  success  of  said  mining  cor- 
poration, and  Hist  the  money  advanced  by  the 
Bank  of  Nea  Perce,  for  which  the.  said  $812' 
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note  WB8  ^Ten,  was  advanced  at  the  request 
of  B.  J.  McBae,  T.  Bf.  ModElw,  and  J.  A. 
SchultB,  and  that  hj  reason  thereof  the  said 
a  J.  MeSLBs,  1.  M.  HockIer»  and  J.  A.  ScihnUs 
were  not  entitled  to  notice  of  presentment  of 
the  said  pTomlssorr  note  to  the  said  Del  Bio 
Mhilng  A  HiUlnc  Company,  Limited,  and  of 
Its  dishonor." 

[1]  The  trial  conrt  evidently  considered 
said  two  findings  as  vital  and  controlling  in 
its  decision  gainst  HcBae  and  Schiilt&  It 
found  that  said  note  of  $S12  was  gltren  at 
the  request  of  M(£Bae»  Mocfcler,  and  Scbnlta 
and  for  tbdr  benefit  and  accommodation, 
and  for  that  reason  they  were  not  entitled  to 
notice  or  presentment  of  said  promissory 
note  to  the  Del  Bio  Mining  Company  and  of 
Its  dlshonw. 

The  decision  of  the  trial  conrt,  no  doub^ 
was  largely  based  upon  said  flndii^s  and  up- 
on the  ground  tiiat  nnder  tbe  ftcts  of  the 
case  McBae  and  Schults  were  not  entitled  to 
demand  or  notice  of  dishonor  to  fix  th^  lia- 
bility. The  conrt,  however,  does  find  that  on 
or  about  the  12th  of  October,  1907,  one  T.  W. 
Smith  demanded  payment  of  said  note  from 
the  Del  Rio  Mining  Company,  and  that  McBae 
and  Schnlts  had  foil  notice  of  said  demand. 
The  record  shows  that  T.  W.  Smith  was  not 
the  owner  of  said  notes  In  1907  and  did  not 
become  the  owner  nntll  October  ^  1908. 
The  court  also  foond  that  said  mortgage  was 
assigned  to  Smith  on  October  22,  1908,  and 
that  the  notes  were  at  all  times  held  in  the 
Bank  of  Nez  Perce  np  to  the  time  of  Uw  a»- 
signment  to  T.  W.  Sndth.  The  evidence  does 
not  support  said  finding. 

The  record  shows,  among  other  things,  the 
following  facts :  Some  time  prior  to  1907.  the 
Del  Bio  Mining  Company  was  Indebted  to 
the  defendant  Bank  of  Nes  Pace.  The  de> 
fendants  Sdiults  and  MocUer  at  that  time 
were  otBcers  or  stockholders  of  said  bank. 
The  def^dant  McBae  was  a  small  stockhold- 
er in  said  mining  company.  For  the  purpose, 
apparently,  of  protecting  the  bank  as  snch 
creditor,  Mockler  and  Schults  requested  said 
McBae  to  see  that  the  annual  assessment 
work  was  performed  npon  the  mining  claims 
of  said  company.  Mockler  and  Schults  were 
absent  from  the  dty  at  the  time  it  became 
necessary  to  have  this  work  done  to  prevent 
a  forfeiture,  and  It  was  accordingly  arranged 
that  McRae  should  make  arrangements  with 
one  Leach  to  perform  said  assessment  work, 
and  said  Leach  was  to  draw  drafts  upon  the 
Bank  of  Nez  Perce  In  payment  therefor.  TTn- 
der  that  arrangement  the  assessment  work 
was  performed  for  the  Del  Bio  Mining  Com- 
pany, and  the  drafts  given  In  payment  there- 
for were  duly  paid  by  said  bank  and  charged 
to  the  Del  Rio  Mining  Company  as  an  over- 
draft The  Indebtedness  thus  created  by 
the  Del  Bio  Mining  Company  was  afterwards 
formally  ratified  by  the  stockholders,  and  It 
Is  alleged  In  the  complaint  that  the  Del  Bio 
Mining  Company  actually  received  full  bene- 
fit of  the  note  executed  by  the  said  Del  Bio 


Mining  Company  in  payment  of  said  Indebt- 
edness. So  it  is  left  beycmd  ocmtroversy  that 
the  original  claim  of  the  bank  was  an  Ind^tr 
ednesB  against  the  Del  Bio  Mining  Oomimiy 
and  not  in  any  ataue  against  Schnlti^  Mt^Zae, 
and  Mockler,  who  merely  acted  on  behalf  of 
Oie  VA  Bto  lamng  Company  in  ordering  the 
work  done. 

Tbe  Del  Bio  Mining  Company,  at  the  re- 
quest of  the  bank,  on  July  L  1907,  to  take  np 
said  overdrafts,  executed  a  note  of  9812  In 
favor  of  McBae,  Schultx,  and  Moefcler.  This 
matter  was  arranged  between  the  bank  and 
tbe  Del  Bio  lining  Company  without  any 
Qonsnltatlos  with  the  defendant  McBae^  and 
the  note  was  made  out  in  ftivor  of  MdSae, 
fiCocklw,  and  Sdiults  for  the  reason  that 
Leach,  who  had  performed  tbe  assessment 
work,  had  filed  the  proof  of  labor  in  the  name 
of  McBae,  MoCkler,  and  Schulte,  and  it  is  a 
fair  Inference  that  its  officers  had  In  mind  the 
securing  of  a  voucher  to  show  that  they  bad 
rdmbnrsed  the  parties  In  whose  name  said 
proof  of  labor  was  filed.  However,  what- 
ever may  have  been  the  object,  the  fact  is  un- 
disputed that  the  note  was  made  without 
MeBa^B  request  and  that  he  was  afterwards 
requested  to  Indorse  It  for  the  purpose  of 
transferring  the  apparent  iaeai  title  ot  the 
note  to  the  bairiE.  There  la  no  dlqmte  tbat 
the  proceeds  at  tbat  note  waA  exclusively  to 
Qie  use  and  benefit  of  the  Del  Bio  Minli^ 
Company  and  was  used  to  take  up  (be  exlat- 
Ing  indebtedness  of  that  company  to  the  bank, 
and  that  the  iu>te  was  not  In  any  degree  for 
tbe  benefit  of  eltber  McBae^  MocUor,  or 
Schults ;  and  there  is  no  evidence  in  the  rec- 
ord tbat  warrants  tbe  concluetton  tbat  any 
money,  credit,  extension  of  time,  or  other 
due  consideration  was  advanced  by  the  bank 
oa  tbe  sCrengOi  of  saU  note.  There  Is  iu> 
evidence  of  any  understanding  of  any  agree- 
ment, express  or  implied,  that  said  notes  so 
made  payable  on  demand  should  be  permitted 
by  the  bank  to  run  for  any  length  of  time. 
To  the  contrary,  it  appears  that  said  note 
was  taken  as  evidence  of  an  ff*iaHng  indebt- 
edness, long  past  due,  from  the  Del  Bio  Min- 
ing Company  to  the  bank,  so  the  court's  find- 
ing tbat  said  note  of  V812  was  g^ven  at  tbe 
request  of  said  McBlm,  Sebults,  and  Mocklw 
and  for  their  benefit  and  accommodation  is 
not  supported  by  the  evidence,  and  the  undis- 
puted proof  Is  precisely  the  reverse,  vis.,  that 
the  defoidant  MCBae  was  requested  \^  tbe 
bank  to  indorse  the  note  and  that  Mockler 
and  Schults  wrae  mere  accommodation  la- 
dorsers  of  tbe  Del  Bio  BOning  Company. 

There  Is  absolutely  no  evidence  sustaining 
the  finding  of  the  court  above  quoted,  to  the 
effect  tbat  the  $812  note  was  given  at  the  re- 
quest of  McBae,  Mockler,  and  Schultz  and 
for  their  benefit  and  accommodation.  The 
note  was  given  for  the  accommodation  and 
benefit  of  the  Del  Bio  Mining  Company  In 
payment  of  assessment  work  done  ou  the 
claims  owned  by  tbat  corporation.  As  a  mat- 
ter of  fact,  Schults  and  Mockler,  being  offl- 
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cera  of  the  bank  and  also  of  the  Del  Rio  Min- 
ing Company,  made  arrangementa  with  the 
bank  for  the  Del  Rio  Iflnlng  C!ompany  for  the 
payment  of  certain  assessment  work  to  be 
done  upon  said  company's  mines,  and  the 
$S12  represented  by  Bald  promissory  note  was 
paid  out  and  expended  for  that  purpose,  and 
not  for  the  benefit  and  accommodation  of 
McRae,  Mockler,  and  Scbnltz.   The  promia- 
soiT  note  was  taken  in  the  name  of  McRae, 
Mockler,  and  Schultz  as  payees  because  the 
notice  and  affidavit  of  the  performance  of  the 
assessment  woA  stated  that  It  was  done  for 
McRae,  Hbckler,  and  Schultz,  and  tbe  bank 
suggested  that  the  note  be  taken  in  their 
names  for  that  reason,  and  that  they  indorse 
it  OTer  to  the  bank,  which  was  done.  Scbnltz 
thereafter  paid  said  note  in  full  to  tbe  bank 
and  subsequently  sold  and  reissued  tbe  note 
to  one  Smith,  or  traded  it  for  some  real  es- 
tate, with  the  distinct  agreement  and  under- 
standing that  Smitb  should  take  the  note  and 
the  mortgage  securing  Its  payment  without 
recourse  on  the  Indorsers,  which  he  did  after 
baring  examined  the  mining  claims  and  come 
to  the  conclusion  tliat  the  mining  claims  were 
of  as  much  or  more  value  than  said  promls- 
M>ry  note,  or  that  they  were  sufficient  securi- 
ty for  the  payment  of  said  note.   The  mort- 
gage was  taken  In  the  name  of  P.  J.  BCUer, 
tbe  assistant  cashier  of  the  bank,  and  on  in- 
structlonB  from  Schultz  he  assigned  that  In- 
stnunrat  to  Smith  without  recourse,  and  it 
was  Smith's  understanding  and  agreement 
with  Schultz  that  he  took  said  note  and  mort- 
gage without  recourse  on  either  of  the  indors- 
ers.  Said  note  not  having  beenglv^  for  the 
benefit  and  accommodation  of  said  parties, 
the  finding  of  the  court  that  for  ttiat  reason 
McRae,  Mockler,  and  Scbnltz  were  not  enti- 
tled to  notice  of  presentment  of  said  promis- 
sory note  to  the  said  Del  Rio  Mining  Com- 
pany and  of  its  dishonor,  Is  not  supported  by 
tbe  eridemce,  and  it  Is  not  a  proper  conclusion 
to  be  drawn  therefrom. 

Said  Smith  purchaaed  said  note  and  mort- 
gage on  the  22d  day  of  October.  1908,  and 
ibereafter  transferred  it  to  the  plaintUf  In 
May,  1911,  nearly  four  years  after  said  note 
vas  executed.  Plaintiff  made  no  Inquiry 
about  the  note,  so  far  as  the  record  shows, 
nntn  after  he  had  ptirchased  It  or  traded  a 
block  of  land  for  It  Said  note  was  executed 
on  July  1, 1907,  and  made  payable  on  demand. 
Tbe  general  rule  Is  that  a  note  payable  on  de- 
mand is  payable  within  a  reasonable  time, 
and,  under  all  of  the  fticts  of  this  case,  It  is 
clear  that  such  Ireasonable  time  had  long 
passed  and  expired  when  the  plaintiff  pur- 
diaaed  the  note  and  be  stood  in  the  position 
of  the  Nez  Perce  bank,  so  far  as  enforcing  it 
against  the  Indorsers  Is  concerned,  said  bank 
being  the  real  owner  of  the  note  from  tbe 
time  It  was  paid  and  taken  up  by  Schultz  as 
above  set  forth,  and  all  defenses  that  could  be 
set  Qp  against  a  note  purchased  after  the 
same  became  due  were  anllable  to  McRae 
and  Scbnltz. 


[2,  3]  It  also  concluslTely  appears  that  said 
note  for  9812,  upon  whldi  judgment  was 
rendered  against  the  appellants,  as  w^  as 
said  $700  note,  was  fully  paid  by  appellant 
Schultz  while  the  bank  was  the  owner  and 
holder  thereof,  on  October  22,  1908,  and  that 
said  notes  were  thereupon  delivered  to  said 
Schultz  and  treated  by  the  bank  as  can^ 
celed  and  paid.  The  trial  court  found  that 
the  defendant  Schultz,  after  paying  said 
promissory  notes  to  the  bank,  reissued  them 
to  T.  W.  Smith.  It  is  clear  from  the  evi- 
dence that  McRae  bad  no  notice  of  snch  re- 
issuance and  never  consented  thereto.  The 
evidence  shows  that  It  was  understood  be- 
tween Schultz  and  Smith,  at  the  time  Smith 
purchased  said  notes,  that  he  was  to  take 
them  without  - recourse  and  that  the  notes 
were  to  be  assigned  to  him  without  recourse. 
At  the  time  the  trade  occurred.  Smith  stated 
that  he  had  examined  the  mines  and  con- 
sidered them  good  for  the  amount  of  the 
notes  and  Schultz  agreed  to  assign  the  notes 
to  Smith  without  recourse.  The  mortgage 
was  assigned  without  recotirse,  but  evidently 
tlirongb  some  oversight  the  notes  were  de> 
llvered  to  Smith  without  so  assigning  them. 

[4, 1]  Smith  received  said  -notes  on  Octo- 
ber 22,  1908,  and  did  not  transfer  them  un- 
til May  4,  1911,  and  during  all  of  that  Ume 
did  not  present  them  for  payment  of  Inter- 
est or  principal,  and  the  plaintiff  took  the 
notes  not  as  a  bona  fide  purchaser  In  due 
course  under  the  law.  That  being  true,  it 
was  tils  bnsinesB  to  know  what  he  was  pur- 
tibasing,  as  a  note  payable  on  demand  Is  pay- 
able within  a  reasonable  time  after  Its  ex- 
ecution.   Section  8528,  Rer.  Codes. 

[I]  Under  all  of  the  facts  of  this  case,  the 
plaintiff  was  not  a  purchaser  in  due  course, 
and  certainly  could  have  no  better  rights 
thereunder  than  the  original  payee  of  the 
notes.  He  took  them  as'  a  speculation  and 
took  bis  chances  on  forcing  said  Indorsers, 
who  had  received  no  benefit  therefrom  what- 
ever, to  pay  them.  Schultz  paid  the  bank 
the  amount  due  on  the  notes,  and  Dovd,  the 
cashier  of  the  bank,  testified  that  they  were 
delivered  to  him  for  the  purpose  of  cancel- 
lation. If  that  be  true,  that  ended  the  trans- 
action. There  was  no  contract  with  refer- 
ence to  the  transfer  of  the  notes  at  that 
time,  and  Schultz  says  he  does  not  remem- 
ber that  there  was  anything  said  about  his 
right  to  transfer  the  notes.  Schultz,  being 
an  Indorser  on  the  notes  and  having  paid 
them,  would  have  had  the  right  to  call  on 
his  colndorsers  for  their  pro  rata  share; 
but  tmder  the  facts  of  this  case  he  had  no 
right  to  reissue  them  without  the  consent  of 
the  other  Indorsers. 

[7]  Payment  of  the  note  means  a  discbarge 
of  the  liability.  A  sale  of  a  note  Implies  a 
contract,  and  a  sale  cannot  occur  without  a 
contract  between  the  parties — the  owner  of 
the  note  and  the  one  desiring  to  purchase 
it  The  bank  owned  the  note,  Schultz  was 
an  Indorser  thereon,  and  he  paid  it  In  or- 
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der  to  form  a  valid  contract,  the  minds  of 
the  contractlttC  parties  most  meet. 

In  the  case  of  the  Citizens'  Bank  v.  Lay, 
SO  Va.  436r  the  court  belcl  that  the  payment 
of  a  note  at  a  bank  Is  either  a  sale  or  a 
dlschai^  thereof.  A  sale  cannot  be  made 
without  the  bank's  consent;  and,  where  the 
note  is  paid  by  one  bound  for  Its  payment 
at  maturity,  the  note  is  thereby  actually  dis- 
charged and  cannot  be  reissued  by  him  so 
as  to  bind  the  parties  thereto  or  to  keep 
alive  a  trust  deed  executed  to  secure  it,  ex- 
cept with  the  knowledge  and  consent  of  those 
parties. 

SChnltz  as  an  Indorser  on  the  $812  note 
bad  the  right  to  protect  his  own  indorsement 
by  the  payment  of  the  note.  Such  payment 
extinguishes  the  note  as  to  the  payee  and 
the  indorsers  upon  the  note.  A  right  of  con- 
tribution between  the  Indorsers  was  the  only 
remedy  left  him. 

It  was  held  in  Blnford  t.  Adams,  104  Ind. 
41,  3  N.  E.  753,  as  follows:  "There  Is  an 
important  difference  between  the  payment  of 
a  note  and  the  purchase  of  it  from  the  own- 
er. Payment  Is  the  discharge  of  a  debt 
The  purchase  of  a  note  is  a  contract  of  sale. 
The  sale  of  a  note,  in  order  to  be  valid,  must 
be  made  by  a  buyer  to  a  seller;  there  mast 
be  mutual  assent;  and  there  must  also  bs  a 
consideration." 

The  evidence  of  Dowd  and  Schnltz  and 
the  books  of  the  bank  clearly  show  that  the 
transaction  was  a  payment  of  the  said  notes. 
Tbat  transaction  ended  the  liability  of  the 
Bank  of  Nez  Perce  and  McSae  and  Schultz 
so  far  as  said  notes  were  concerned,  up  to 
tbe  time  Schultz  reissued  them  to  Smith. 
The  reissuance  of  the  notes  to  Smith  Is  a 
matter  with  which  the  Bank  of  Nez  Perce 
and  McRae  had  nothing  to  do,  as  neither 
gave  his  consent  nor  knew  of  that  transac- 
tion. Neither  took  any  part  whatever  In  tbe 
transaction.  The  reissuance  of  said  note  by 
Schultz  is  a  matter  that  Interests  only 
Schultz  and  the  plaintiff.  Scbultz  testified 
that  the  notes  were  given  to  Smith  with  the 
express  understanding  that  they  were  to  be 
taken  without  recourse  npon  any  Indorser, 
that  Smith  had  examined  the  mines  and 
was  willing  to  take  the  notes  mer^y  for  the 
value  be  saw  In  the  mines,  and  that  the 
transfer  to  him  was  with  that  express  nn- 
dorstanding. 

This  virtually  disposes  of  this  case  in  fa- 
vor ct  the  appellants  McZlae  and  Schults. 
Under  all  of  the  facts  in  the  case,  the  court 
erred  In  entering  Judgment  against  HcBae 
and  Sdinltz,  and  the  Judgment  against  them 
must  be  reversed,  and  it  is  so  ordered,  and 
the  cause  la  remanded,  with  instructions  to 
the  trial  court  to  make  findings  of  ftct  in 
accordance  with  the  views  expressed  in  this 
opinion,  and  to  enter  Judgment  In  favor  of 
McRae  and  Schultz.  The  Judgment  la  af- 
firmed as  to  the  Bank  of  Nes  Perce  and  the 


RBPORTBB  (Wto. 

Bio  Mining  &  Milling  Ctmipanjr.  Costs 
are  awarded  to  tha  appdlantiL 

AILSHIE,  a  J.,  and  STEWART,  con- 
car. 


HILLEB  T.  DEL  RIO  MIN.  4  MILL.  Oa 
et  aL 

(Supreme  Court  of  Idaha  Nov.  8,  1913.) 

Appeal  from  District  Courb  Idaho  Coun- 

ty;  Edgar  0.  Steele,  Judse. 

Action  by  Curtis  J.  Miller  against  the  Doi 
Bio  Mining  &  Milling  Company  and  others. 
From  tbe  Judgment,  plaintiff  takes  a  cross- 
appeaL  Reversed  and  remanded. 

F.  BL  F<^,  of  Nez  Perce,  for  appellant 
Geo.  W.  Tannahill,  of  Lewlston,  S.  O.  Tanoa- 
hill.  of  Nez  Perce,  and  Eugen*  (yNelll,  of 
Lewlston,  for  respondentSL 

SULLIVAN.  X  A  cross-appeal  was  taken 
by  the  plaintiff,  Curtis  J.  MUler.  from  the 
judgm^t  rendered  on  the  9700  promlsmrr 
note,  and  on  the  authority  of  the  decision  in 
tbis  case  on  the  appeal  of  McRae  and 
Schultz.  In  the  case  of  MUler  Del  Rto  Min- 
ing &  Milling  Co.,  decided  at  the  October. 
1013,  term  of  this  court;  and  r^wrted  in  186 
Pac.  448,  the  Judgment  of  the  trial  court  Is 
reversed  and  the  cause  remanded  for  a  mod- 
Ificatlon  of  said  Judgment  In  ao  far  as  It 
holds  or  renders  Judgment  "g^'wH  said  Mc- 
Rae and  Schults  for  any  part  of  the  indebt 
edness  on  cither  of  said  promissory  notes. 
The  costs  of  this  appeal  are  awarded  to  tbs 
respondents  McRae  and  Sfdiultx. 

AILSHIB,  a  J.,  and  STEWART,  jr«  ooii- 
cur. 


STATE  T.  SMART. 
(Supreme  Court  of  Wyoming.   Nor.  IT,  1913.) 

1.  iNTOXiaATXHa  LIQUOBB  101*)-4jICXX8B8 

— ErracT. 

Comp.  St  1910,  IS  2832,  2838.  providins 
for  the  hcensinc  of  the  busineBs  of  seiiing  in- 
toxicants, merely  protects  the  Uceniee  irom 

Eunishment  for  a&  act  which  would  otherwise 
e  uolawfuL 

[Ed.  Note.— For  other  cases,  see  latodcatiaK 
Idquors,  Cent  Dig.  11  lOS-lOT;  Dee.  Uis.  | 
lOl*] 

2.  INTOXICATINO   LlQUOSB  48*)— LldCffSES 
— COCNTT  LlCBHSBS. 

A  tits  is  not  given  any  power  as  to  the  ia- 
snance  of  a  coun^  license  for  the  sale  of  lo- 

toxicants,  either  hy  Laramie  City  Charter, 
Comp,  St  1810,  S  1440,  giving  the  cit;  coundl 
power  to  license  and  regulate  the  sale  of  in- 
toxicants within  the  dty  limits  in  addition  to 
die  county  license  therefor,  and  requiring  it  to 
collect  a  license  fee,  or  by  Comp.  Bt  lUlO,  ti 
2832,  2S38,  requiring  a  county  liowise  for  the 
sale  of  jntoxicsatB. 

[Ed.  Note.— For  other  cases,  see  Intoxieatinf 
Liquors,  Cent  Dig.  S  48;  Dec.  Dig.  S  40.*! 
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3.  iNTOXICATine  LnjUOBS  (S  101*)— lilOBNSI 

—Etr&TS. 

A  cooDtf  liqoor  license  la  issued  subject 
to  the  general  law  of  the  state  and  does  not 
^tect  the  licensor  from  'Eolations  of  sach 

[Ed.  Note.— Tor  ofha  cases,  see  &itozioatfnK 
ligaors,  Gent  Dig.  U  105-107;  Dec.  Dig.  | 
10L«1 

4.  STATDTM  (I  77*)  —  LOOAIi  AlTD  EtPnjUL 

Statutbb. 

Lam  1888,  c  86,  |  1,  making  it  a  misde- 
meanor for  one  having  a  liquor  liceose  to  dis- 
pose of  Uqoor  on  Sunda?,  Is  not  a  local  or 
special  law  within  the  Springer  Act  (Act  Jnl; 
30.  1886,  c  818,  24  Stat.  170),  prohibiting  tei^ 
ritorial  Legislatures  from  passing  local  or  spe- 
dal  laws  for  the  punishment  of  misdemeanors. 

[Ed.  Note.— For  other .  cases,  see  Statutes, 
Cent  Dig.  {|  7»-82;  Dec,  Dig.  |  77.*] 

6.  CoHffriTDTiONAi,  LAW  (S  240*)  —  Equal 
PsoTKcnoN  or  Law— Liquob  Reguution. 
Laws  1888,  c.  86,  8  1.  making  every  per- 
son haTing  a  license  to  sell  intoxicaDts  goilt? 
of  a  misdemeanor  who  disposes  of  any  such 
liquor  on  Sunday,  etc,  does  not  violate  Const 
Tj.  3.  Amend.  14,  1 1,  relating  to  the  equal  pro- 
tectioa  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Oonstltn- 
tional  Law.  Cent  Die.  H  688,  682,  69S.  687- 
S99:  Dec.  big.  {  240^ 

6-  Statotbs  (j  64*)— Pabtial  Imvauditt. 

Iaws  188S,  c  86,  i  1,  makes  every  person, 
suilty  of  a  misdemeanor  who,  having  a  license 
to  sell  liqiWTs,  shall  keep  opsn  his  place  of 
bnnness  or  shall  dispose  of  intoxicants  there- 
iD  on  Sunday,  and  aectioo  2  makes  it  unlawful 
to  keep  open  any  barber  shop,  etc.,  or  other 
place  of  business  for  the  transacttou  of  busi- 
Bess  Iherdn  -on  Sunday,  jwovlded  that  the  see* 
tion  sbaO  not  apidy  to  hotels,  drug  stores,  etc. 
Brld,  tibat  any  invalidity  in  section  2  would  not 
alFect  the  validity  of  section  1,  which  is  com- 
[dete  in  Itself  and  relates  to  an  independent 
■object 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  &8-^.  195;  Dec  Dig.  {  64.*] 

T.  SuaoAX  ({  2*j— Statutobt  Kkqulaiion- 
PowKB  or  Lkoislatuke. 

The  Legislature  has  plenary  power  to  des- 
ignate the  Sabbath  and  require  its  observance. 

[Ed.  Note.— For  otiier  cases,  see  Sunday,  Cent 
Dig.  I  2;   Dec.  Dig.  {  2.»] 

8.  CtfiTBnTunoNAL  Law  (f  46*>-Iti:BEBTCD 

QUM130N8— OOIfBTlTtlTIOlIAL  QTTESTIOWS— 

Necessttt  or  Answer. 
A  reserved  question  as  to  whether  a  cer- 
tahi  statute  was  so  changed  in  its  original 
terms  in  certain  sections  of  the  Revised  Stat- 
utes as  to  render  the  same'  void,  and  whether 
tach  BtatDte  was  included  in  a  subsequent  revi- 
sioo  of  the  statutory  law,  or  was  repealed 
thereby,  does  not  raise  any  constitatioiMU  ques- 
tioQ,  BO  that  the  Supreme  Court  has  no  power 
to  answer  It 

[Bd.  Note.— For  other  cases,  see  Gonstita- 
^nal  Law.  Cent  Dig.  U  43-45;  Dec  Dig.  8 

9.  Statotks  (I  01*)  —  Enaotickitt  —  Bubden 
OP  Showiko  Invauditt. 

Where  the  Journals  of  the  Legislature 
thawed  prima  fade  that  a  statute  was  legally 
enacted,  the  burden  was  on  one  asserting  the 
Gontracy  to  show  affirmatiTely  that  the  pro- 
flH&gs  were  so  defeetlTe  as  to  Invalidate  the 
■Utnte. 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dir  H  Se.  196:  Dee.  Dig.  f  61.*] 


10.  Statutb  a  16*)— BNAcnaifT— Pboceed- 
iivo»— Bbcitaui  in  Ijegislativb  Joubitaui. 
The  fact  that  the  council  journal  recited 
the  receipt  of  a  proposed  act  from  the  House 
of  Representativea  immediatdy  after  it  recited 
its  own  concurrence  in  a  Honse  amendment 
to  the  act  will  not  be  taken  to  show  that  the 
council  did  not  have  the  bill  before  it  when  it 
concurred  in  the  amendment  where  the  jour- 
nal also  redted  that  the  bill  was  taken  from 
the  table  on  motion  and  the  amendment  made 
by  the  House  concurred  in. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  14-16;  Dec.  Dig.  S  16.*] 

13.  Statutes  (S  37*)— Enactment— Lboibla- 

TIVI  JonSNAI.S — CONSTBTJCTION. 

TbB  fact  that  the  council  journal,  after  re- 
dting,  under  date  of  March  9th,  that  the  chair 
announces  the  signing  of  "Council  Enrolled 
Acts  No.  20,"  etc,  also  recited  the  receipt  of 
a  message  from  the  House  of  the  pasaing  of 
the  act  and  the  reporting  back  of  the  bill  cor- 
rectly enrolled,  was  not  sufficient  to  show  that 
the  president  of  the  council  signed  the  bin  be- 
fore it  was  enrolled;  the  journal  stating  that 
the  act  signed  was  enrolled. 

[Bd.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  K  89,  40;  Dec  Dig.  |  87.*] 

12.  Statutes  (8  286*)  — Enaotmirt— Bmcr 
or  Lboislativb  Joubnals. 

The  recitals  of  the  legislative  journals 
showing  the  date  on  which  various  proceedings 
in  connectioD  with  the  enactment  of  a  statute 
were  done  import  absolute  verity. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  88  42,  886;  Dec  Dig.  |  286.*] 

13.  Statutes  (8  61*)— Enaoticent— PassuifP- 
tion  or  Rcoin.ABrrT. 

It  is  presumed  that  the  proceedings  taken 
in  the  enactment  of  a  statate  are  regular,  which 
presumption  Is  only  overcome  where  it  affirm- 
atively appears  from  the  legislative  journals  to 
the  contrary, 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  88  66,  186;  Dec  Dig.  8  61.*] 

14.  Constitutional  Law  (8  23*)— Rkboac- 

TiTX  Effect. 

Const  art.  8,  8  24,  providlntr  that,  if  any 
subject  is  embraced  in  any  act  which  is  not  ex- 
pressed in  the  title,  sndk  act  shall  be  void  ouly 
as  to  the  part  thereof  not  so  expressed,  was 
not  retroactive,  and  hence  did  not  apply  to  ter- 
ritorial statutes. 

[Bd.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  8        Dec  Dig.  8  23.*] 

IOl  Constttutiohal  Law  (8  208*)  —  Class 
Legislation- LfouoB  Regulation. 

Lam  1888,  c.  86,  8  It  providing  that  every 
person  or  corporation  having  a  liquor  license 
who  shall  keep  open  his  place  of  business  or 
shall  dispose  of  intoxicating  liquors  therein  on 
Sunday  shall  be  guilty  of  a  misdemeanor,  and 
fined  not  less  than  $26,  or  more  than  $100,  or 
imprisoned  In  jail  not  exceeding  three  months, 
was  not  discriminative  so  as  to  invalidate  it. 

[Bd.  Nots.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  88  040-677:  Dec  Dig. 
8  208*] 

Reserved  Questions  from  District  Court, 
Albany  County ;  Charles  B.  Carpenter,  Judge. 

Peter  Smart  was  prosecuted  for  illegally 
selling  on  Sunday.  Od  reserved  questions 
from  the  District  Court  Questions  an- 
swered. 

D.  A.  Preatoii,  Atty.  Gen.,  for  the  Stat& 
H.  y.  S.  Ozoesbede  and  S.  G.  Down^,  both 
of  Laramie,  for  defendant  Hugo  Donxel- 
maim,  of  Gheyemie,  amicus  curies. 
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SCOTT,  O.  J.  This  case  was  prosecuted 
under  the  prorlslons  of  chapter  86,  Session 
Laws  1888  of  Wyoming,  approved  March  9, 
1888,  entitled  "An  act  relating  to  the  proper 
observance  of  the  first  day  of  the  week,  com- 
monly called  Sonday."  Said  act  as  original- 
ly passed  reads  In  its  entirety  as  follows: 

"Be  It  enacted  by  the  Conndl  and  House 
of  Representatives  of  the  territory  of  Wy- 
oming: 

"Section  1.  Every  person  or  persons,  com- 
pany or  corporation,  having  license  to  sell 
liquors  under  the  laws  of  Wyoming  territory, 
who  shall  keep  open,  or  suffer  bis  or  their 
agent  or  employe  to  ke^  open,  his  or  tbelr 
place  of  bnslnesB,  or  who  shall  sell,  give 
away  or  dispose  of  or  permit  another  to  sell, 
gtve  away  or  dispose  of,  on  his  or  th^r 
premises,  any  spirituous,  malt,  vinous  or  fer- 
mented liquors,  or  any  mixtures  of  any  such 
liquors,  on  the  first  day  of  the  week,  com- 
monly called  Sunday,  or  upcsi  any  day  upon 
whlcb  any  general  or  special  election  Is  being 
held,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  convictloii,  idiall  be  fined  in  any  sum 
not  less  than  twolty-fiTe  -dollars,  or  more 
than  one  hundred  (100)  dollars,  or  imprison- 
ment In  the  county  Jail  not  to  exceed  three 
months. 

"Sec.  2.  It  shall  be  unlawful  for  any  per^ 
son  or  persons,  company  or  corporation,  to 
ke^  open  any  barber  shop,  stor^  shop  or 
other  plaoe  of  business  for  the  transaction  of 
business  therdn,  upon  the  first  day  of  the 
week,  commonly  called  Sunday:  Provided, 
this  section  shall  not  apply  to  newqiaper 
printing  oifices,  railroads,  telegraph  com- 
panies, hotels,  restaurants,  drug  stores^  lir- 
er7  BtaUea,  news  depots,  farmers,  cattlemen 
and  ranchmen,  mechanics,  furnaces  or  smelt- 
ers, glass  works,  electric  light  plants  and  gaa 
works,  the  vendors  of  Ice,  milk,  fresh  meat 
and  bread,  except  as  to  the  sale  of  liquors 
and  cigars.  Any  person,  company  or  corpora- 
tion who  shall  violate  the  provisions  of  tMs 
section,  shall,  on  conviction  thereof,  be  fined 
in  a  sum  of  money  not  less  than  twenty-fire 
dollars,  nor  more  than  cue  hundred  dollars, 
fox  each  offense. 

"Sec.  3.  So  much  of  section  ten  hundred 
thirty-four  (1034)  of  the  Revised  Statutes  of 
Wyoming  as  conflict  with  this  act  and  other 
acts  and  parts  of  acts  InconsiBtent  with  this 
act,  are  hereby  repealed. 

"Sec.  4.  For  the  purpose  of  this  act  the 
first  day  of  the  week,  commonly  called  Sun- 
day, shall  begin  at  midnight  Saturday  and 
terminate  the  following  midnight 

"Sec.  5.  This  act  shall  take  effect  and  be  in 
force  from  and  after  Its  passage. 

"Approved  March  9, 1888." 

The  case  was  before  this  court  on  reserved 
questions  and  remanded  without  answering 
the  questions;  the  decision  being  handed 
down  on  September  12,  1910.  18  Wyo.  436, 
110  Pac  716.  The  informalion  was  there- 
after amended  and  filed  in  that  court  on 


March  13, 1911,  and  It  was  thereafter  carried 
on  the  docket  of  the  lower  court  as  Vo.  1,032. 
On  November  7,  1911,  defendant  demurred 
to  the  Information  on  the  ground  that  the 
fiicts  stated  therein  do  not  constitute  an  (d- 
fense  punishable  by  the  laws  of  Qie  state 
of  Wyoming.  The  demurrer  was  argued  sod 
submitted  to  the  court  on  May  11, 1912,  and 
the  court  upon  consideration  on  tbat  dtj 
overruled  the  demurrer  as  to  all  statutory 
grounds,  but  deeming  certain  difficult  con- 
stitutional questions,  affecting  the  valldltj 
of  the  statute  under  wMch  the  prosecaticm 
is  sought  to  be  maintained,  involved,  reserred 
those  questions,  ten  in  number,  to  this  coart 
for  Its  decision.  The  questions  strlpt  of  tbetr 
verbiage  may  be  stated  as  hereinafter  Kt 
forth: 

1.  The  first,  second,  eighth,  and  tatii  qves- 
tions  may  be  discussed  and  considered  to- 
gether. They  are  as  follows: 

"1.  Was  said  act  In  violation  of  the  pro- 
visions  of  section  1  of  the  fourteenth  amend- 
m&it  to  the  Gonstitntton  of  the  United 
States,  and  inrticalarly  the  providons  tiwi«- 
in,  'Nor  (shall  any  state)  deny  to  any  peiBOB 
within  its  Jurisdiction  the  equal  ptotectioB 
'of  tlte  laws,'  and  therefore  vt^T 

*%  Was  said  act  of  March  9;  1888^  knovn 
as  the  Sunday  Iaw,  in  violation  of  any  of  tbe 
provlslona  of  the  act  of  Congress  known  is 
the  'Siwlnger  Act,'  tiie  same  being  ehspter 
818  of  volume  24  of  U»  U.  B.  Statutes  U 
Largi^  page  170,  and  partteularly  of  the  fol- 
lowing provlslouB  thereof:  lhat  the  L^ifala- 
toree  of  the  territories  of  Uie  United  States 
now  or  hereafter  organized  shall  not  pt» 
local  or  special  laws  in  any  of  the  foUowioK 
ennmerated  cases,  that  is  to  say:  *  *  * 
For  tiie  punishment  of  crimes  or  mtedemeu- 
ors.  •  •  •  Oranttng  to  any  corporation. 
asBotdation  or  individual  any  spetdal  or  ex- 
clusive privilege,  immunity  or  francbise 
whatever.  In  all  other  cases,  where  a  gene^ 
al  law  can  be  made  applicable,  no  fecial  laic 
shall  be  enacted  in  any  of  the  territories  ot 
the  United  States  by  the  territorial  LcslsU- 
tures  thereof — and  therefore  void?" 

"8.  Does  said  act  discriminate  unconstltD- 
tionally  and  unlawfully  against  liquor  s^eis 
as  to  the  penalty  fixed  In  the  original  aetf 

"10.  Does  said  act  unconstitutionally  uii 
unlawfully  discriminate  against  liquor  sellers 
and  in  favor  of  others  permitted  to  do  busi- 
ness therein  on  Sunday?* 

[1]  The  act  had  to  do  with  the  relation 
and  sale  of  intoxicating  liquors.  It  was,  in 
so  far  as  It  referred  to  the  sale  and  keeplof 
open  on  Snnday  a  saloon  or  place  where  In- 
toxicatli^  liquors  were  exposed  for  salft  * 
law  In  the  nature  of  a  police  regulation,  and 
applied  uniformly  to  all  persona  within  tbe 
state  who  bad  procured  and  were  l&wfoW 
engaged  in  the  business  of  keeping  a  saloon 
under  a  license  so  to  do.  Under  the  general 
law  it  is  unlawful  to  sell,  give  away,  or  dis- 
pose of  liquor  wltboiit  baving  first  obtained  a 
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Bounty  neeiue  as  lequlred  1^  law.  SectloDS 
2832,  2838,  Comp.  Stat.  1910.   The  law  Is  a 
reffolatkm  of  a  lloenaed  bo^Dess  and  which 
basLnesB  Is  unlawful  at  any  time  without 
such  license.  It  protected  the  Ucenaee  from 
pnnialiineait  Cor  an  act  which  would  be  other- 
wise nnlawfia.   28  Cyc.  110,  111,  112.   It  Is 
provided  by  special  charter  of  the  clt7  of 
Laramie  0ectt<m  1440^  Gon^  Stat)  as  fol- 
lows: "Said  dty,  In  its  corporate  capacity,  Is 
authorized  and  onpowered  to  mact  ordi- 
nances for  the  following  purposes.  In  addi- 
tion to  tlie  other  powers  granted  by  this 
diapter:  •  •   •  Fourth.  To  restrain,  ^o- 
hlMt  and  suitress  tippling  shops,  and  all' 
places  where  intoxloatlng  llonor  is  sold, 
*    *  *  ^tesecratlons  of  the  Babbatti  day, 
commonly  called  Sunday,  and  all  kinds 
of  pubUc  indecencies.   •   •  •  Thirty-ninth. 
The       conndl  of  aald  dty         have  Qie 
power  to  license^  control  and  regulate  the 
Bale  of  ■plrltuona  and  Intoxicating  liquors 
within  said  dty,  in  addition  to  the  coonty 
license  thnefor,  and  for  that  purpose  shall 
collect  a  license  fM  or  tax  from  eadi  dealer 
in  spirltnona  or  Intoxicating  liquras  of  not 
leas  than  <me  hundred  dollars  nor  more  than 
Hve  hundred  dollara,  payable  annually  in  ad- 
vance^ and  the  coundl  shall  annually  fix  the 
amount  to  1w  paid  for  such  licoises.  Badi 
license  shall  be  issued  for  one  year  and  no 
less  period,  and  shall  dearly  state  upon  its 
face  such  conditions  as  the  coondl  may  im- 
pose upon  Issuing  the  same^  but  such  shall 
be  transferable  by  consent  of  the  ooundL" 

[2. 3]  It  was  not  the  Intention,  as  evidenced 
by  the  prorlsion  of  the  charter  nor  by  the 
general  statute,  that  the  local  munidpal  gOT- 
emment  should  have  any  power  over  the  is- 
suance of  a  county  Uceose  to  keep  a  saloon, 
though  Indirectly  the  refusal  to  Issue  a  dty 
license  would  operate  In  prerentlug  the  carry- 
ing on  of  such  business  within  the  corporate 
limits  even  though  a  county  license  had  been 
obtained  therefor.  The  saloon  keeper  takes 
his  coonty  license  subject  to  the  general  law 
of  the  state.  His  business  Is  restricted  to 
the  provisions  of  the  law,  and  the  grant  In 
tbe  license  Is  restricted  to  and  must  be  con- 
sidered within  the  prorlslons  of  the  law  (23 
Cya  113),  and,  when  he  violates  the  law 
with  reference  to  such  busings,  it  is  appar- 
ent that  his  license  cannot  protect  him.  23 
Cyc.  191. 

14]  The  act  Is  not  in  conflict  with  the  pro- 
rlstons  of  the  Act  of  Congress,  chapter  818, 
volume  24  of  the  U.  S.  Statute  at  Large, 
page  170,  known  as  and  commonly  called  the 
"Springer  Act,"  because  the  act  under  con- 
sideration was  neither  local  nor  special.  The 
defendant  here  is  prosecuted  under  a  gener- 
al law  applicable  to  a  particnlar  class,  not 
local,  bnt  as  wide  in  Its  application  as  the 
then  territory,  now  state.  The  Springer  Act 
was  not  violated  for  it  prohibited  the  terri- 
torial Legislatures  from  passing  any  local 
or  special  law  "granting  to  any  corporation, 


association  or  Individual  any  special  or  ex- 
clusive prlvllece,  immunity  or  frandilsa 
whatever."  Tbm  defendant  is  prosecuted  un- 
der a  general  law. 

[I]  Nor  was  the  madment  In  violation  of 
the  provision  of  section. 1  of  the  fourteenth 
amendmoit  to  the  Constitution  of  the  TTnlt- 
ed  States  that  "nor  (shall  any  state)  deny 
to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws."  There  was  no 
discrimination  in  the  act  under  which  the 
dtfendant  procured  his  Hcmae.  TbB  amount 
thereof  was  a  fixed  amount  applicable  to  all 
equally  alike  who  obtained  such  a  license. 
28  Oyc.  80.  The  Constitution  dearly  lodged 
In  the  Legislature  the  right  to  enact  ap- 
propriate laws  in  aid  of  its  police  power  to 
regulate  the  liquor  traffic 

[I]  As  to  whether  section  2  of  the  ad  is  or 
Is  not  constltntlonal  as  an  exradse  of  the 
police  power  of  the  state  need  not  be  here 
considered,  for  whether  it  la  or  not  cannot 
affect  the  validity  of  the  flrat  section  of  the 
act,  which  U  complete  in  Itself  and  treats  of 
a  subject  of  separate  and  independent  legis- 
lation In  itself.  We  may  assume  In  a  sense 
that  the  legislation  was  class  legislation,  but 
the  law  does  not  discriminate  between  41f- 
ferent  members  of  that  class ;  that  is  to 
say,  those  engaged  In  the  business  of  a  li- 
censed liquor  dealer.  Any  one  who  chooses 
to  engage  in  such  business  must  obtain  and 
pay  a  license  so  to  do  and  submit  to  the 
regulations  and  restrictions  placed  upon  such 
business  by  the  statute.  It  was  said  In 
Borck  V.  State  (Ala.)  39  South.  580:  "If  the 
state  can  prohibit  the  sale  as  to  all  persons. 
It  certainly  has  the  power  to  prohibit  it  as 
to  a  class  that  the  state  deems  unfit  to  en- 
gage In  the  business — to  such  as  will  not  ob- 
serve and  obey  the  laws  of  the  state  made 
In  regard  to  the  traffic"  Ex  parte  Bnrke, 
60  CaL  6,  43  Am.  Bep.  231 ;  Sherman  v.  Pat> 
erson,  82  N.  J.  Law,  346,  82  Atl.  889.  In 
State  T.  Grossman,  214  Mo.  233,  US  S.  W. 
1074,  It  was  held  that  prohibiting  the  keep- 
ing open  of  a  dramshop  or  the  selling,  giving 
away,  or  otherwise  disposing  of  any  liquor 
on  Sunday  Is  not  Invalid  as  class  lei^latlon. 

[7]  The  legislative  power  to  designate  Sun- 
day and  require  Its  observance  Is  supreme 
and  conclusive.  Hennington  v.  Georgia,  163 
U.  S.  299,  16  Sup.  Ct  1086,  41  L.  Ed.  166; 
1  A.  B.  C.  654;  State  v.  Dolan,  13  Idaho, 
693,  92  Pac.  995,  14  L.  K.  A.  (N.  S.)  1259 ; 
Dlst  of  Columbia  t.  Bobinson,  30  App.  D.  0. 
283,  12  Ann.  Gas.  1004.  It  has  been  held 
that  the  Legislature  may  select  any  day  of 
the  we^  and  require  that  all  business 
should  be  suspended  on  such  day ;  works  of 
necessity  and  charity  being  excepted.  In- 
deed, in  the  act  under  consideration  It  is  de- 
clared unlawful  for  any  saloon  keeper  to 
keep  his  place  of  business  open  or  sell  intox- 
icating liquors  on  dectlon  days.  To  each  of 
the  questions  numbered  1,  S;  8.  and  10  we 
answer,  "Na" 
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2.  Qnestlona  6  and  6  are  as  follows: 

[8]  "5.  Was  saM  Sunday  law,  so  changed 
in  Its  terms  and  original  language  in  sectioDs 
2642,  2643,  and  2644  of  tbe  Revised  Statutes 
of  Wyoming,  1899,  as  to  render  the  same 
nugatory  and  void? 

"6.  Was  said  act  ftacluded  in  said  revision 
of  1899  or  repealed  thereby?" 

It  is  apparent  that  these  questions  go  only 
to  tbe  eonstmction  of  the  statute  and  do  not 
raise  any  constitutional  question,  and  for 
that  reason  this  court  Is  without  Jurisdiction 
to  answer  them  and  returns  the  same  unan- 
swered. 

3.  Question  No.  7  Is  as  follows: 

"7.  Was  said  act  lawfully  passed  as  dis- 
closed by  the  Journals  of  the  two  Houses  of 
the  tenth  legislative  assembly  of  the  terri- 
tory claiming  to  pass  the  same?" ' 

[9]  It  is  urged  that  tbe  law  never  legally 
passed  the  Legislature,  and  therefore  failed 
to  become  a  law.  It  is  conceded  that  tbe 
enrolled  act  filed  In  the  office  of  the  Secre- 
tary of  State  bears  the  signature  of  tbe  Pres- 
ident of  the  Ckiuncll,  the  Speaker  of  the 
House,  and  the  approval  and  signature  of  the 
then  Governor  of  the  territory.  The  legal 
enactment  of  the  law  appears  at  least  prima 
facie,  and  tbe  burden  is  upon  tbe  defendant 
to  show  not  only  that  tbere  is  a  doubt  as  to 
whether  tbe  act  regularly  passed  tbe  Legis- 
lature, but  to  make  an  affirmative  showing 
from  the  Journals  of  both  or  either  branch 
of  the  Legislature  that  there  was  such  a  de- 
fect in  the  proceedings  as  to  vitiate  the  pur- 
ported enactment.  Tbe  history  of  the  bill 
as  gleaned  from  tbe  House  and  Ck>uncll 
Journals  ^ows  that  on  February  20,  1888, 
tbe  bill  was  first  Introduced  In  the  Council 
and  all  proceedings  were  regular,  and  with  a 
few  amendments  the  bill  passed  the  Council 
on  Blarch  Otli  following  as  Council  File  No. 
41,  entitled,  "A  bill  fbr  the  proper  observance 
of  Sunday."  On  the  same  day,  as  appears 
ttom  the  House  Journal  at  page  310,  the 
bill  reached  the  House  and  was  read  the 
first  thne,  and  after  an  am^dment  was  un- 
der sospcnslon  of  the  roles  passed  to  the 
third  reading,  read,  placed  upon  Its  final  pas- 
sage, and  regularly  passed  by  an  aye  and 
nay  vote,  14  of  the  members  voting  aye,  6 
voting  no,  absent  3.  In  tbe  Council  Journal, 
at  page  258,  appears  tbe  following :  "March 
9, 18SS.  a  F.  No.  41  was  then  taken  from  the 
table  on  motion  of  Mr.  Uolllday  and  the 
amendments  made  by  the  Honorable  House 
concurred  In."  Immediately  following  this 
recital,  and  on  the  same  page,  as  a  part  of 
tbe  day's  proceedings,  tbe  following  entry 
appears  to  wit :  "Tbe  chair  announced  sign- 
ing Council  Enrolled  Acts  Nos.  *  *  *  29. 
•  •  •••  Then  follows  the  recital  of  the 
receipt  of  the  following  message  from  the 
House,  to  wit:  "Hall  of  the  House,  Chey- 
enne, Wyo.,  March  9,  18S8.  Hon.  President 
of  the  Council:  Sir:  I  have  tbe  honor  to 
inform  your  honorable  body  that  tbe  House 


has  this  day  passed  a  F.  No.  41  'relating  to 
the  proper  oteervance  of  Sunday'  as  amend- 
ed in  section  2  (rider  attached)  and  the  said 
bills  are  herewith  respectfully  Inclosed.  Very 
respectfully,  H.  Olafcke.  Chief  Clerk."  On 
page  259  of  the  Council  Journal  the  following 
appears:  "Cheyenne,  March  9,  1888.  Mr. 
President :  Tour  committee  No.  12  beg  leave 
to  report  back  Council  Files  Nos.  41  and  47 
correctly  enrolled.  Bobert  Smith,  Chair- 
man." Under  date  of  March  9,  1888,  House 
Journal  312,  "Tbe  Speaker  announced  he  had 
signed  Council  Enrolled  Act  No.  29  relating 
to  the  proper  observance  of  Sunday.  •  •  • 
On  motion  a  recess  was  taken  for  ten  min- 
utes. House  reconvened  at  S  :20  p.  m."  Tbe 
enrolled  act  was  then  officially  delivered  to 
the  Governor,  who  officially  approved  and 
signed  It,  and  by  separate  message  to  eacb 
So  notified  the  Council  and  the  House  of  bis 
approval  and  tbe  affixing  of  his  signature 
thereto. 

[IB]  It  is  here  urged  that  the  council  did. 
not  have  the  bill  before  It  when  it  concurred 
in  the  amendment.  It  is  also  urged  that  the 
President  of  tbe  Council  signed  the  bill  be- 
fore Its  enrollment  That  the  Council  did  not 
liave  the  bill  before  It  at  tbe  time  it  con- 
curred In  tbe  amendment  can  be  inferred.  If 
at  ail,  from  tbe  fact  that  the  Journal  recites 
the  receipt  of  the  communication  from  the 
House  immediately  after  the  recital  of  its 
concurrence  in  the  amendment  But  the 
journal  also  recites  Ibat  the  bill  was  taken 
from  tbe  table  on  motion  of  Mr.  Holllday 
and  the  amendment  made  by  the  House  con- 
curred in.  It  Is  a  self-evident  foct  that  the 
bill  could  not  have  been  taken  from  the  ta- 
ble unless  It  was  there ;  and  the  redtal  that 
It  was  so  taken  from  the  table,  and  .the 
further  fact  that  It  contained  an  amendment 
of  which  tbe  Council  could  have  had  no 
knowledge  in  the  absence  of  the  blU,  to  our 
nfiuds  outw^gha  the  circumstance  of  the  or- 
der In  which  tbe  business  of  tbe  day  appears 
on  the  JournaL 

til]  Tbe  same  Is  true  of  tbe  order  of  the- 
recitals  of  the  Journal  on  which  it  Is  urged 
tliat  the  bill  was  signed  before  it  was  en- 
rolled. Tbe  Journal  recites  tliat  the  enrolled 
act  was  signed,  and  it  so  appears  on  file  in 
the  office  of  tbe  Secr^ry  of  State  (thai 
territory),  and  if  tbe  Journal  speaks ,  tbe 
trutti  in  tbat  matter  it  was  enrolled  before 
It  WAS  signed,  notwithstanding  tbe  order  of 
the  recitals  of  the  day's  business  in  the 
Journal.  Goff  v.  Rickerson,  Sheriff,  61  Fla. 
29,  54  South.  264.  The  recitals  of  tbe  Jour- 
nals cannot  be  here  disputed,  and  they  re- 
cite that  the  President  of  the  Council  and 
the  Speaker  of  the  House  respectively  did 
sign  the  enrolled  act  and  thereafter  such 
Enrolled  Act  was  sent  to  the  Governor  for 
bis  approval,  and  such  enrolled  act  as  It 
appears  on  file  in  the  office  of  the  Secretary 
of  State  bears  the  signature  of  the  President 
of  the  Council,  the  Speaker  ot  tbe  House* 
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and  the  signature  and  approval  of  the  Gov- 
ernor. Taking  the  Journal  entries  In  their 
chroaologlcal  order,  tiiere  may  be  some  doubt 
OS  to  the  validity  of  the  act 

[12,13]  The  Journals  show  the  date  on 
which  these  various  acts  vrere  done,  and  we 
think  in  that  respect  the  recitals  purport  ab- 
Eolate  verity.  Farther,  the  presumption  ob- 
tains that  such  proceedings  were  regular, 
and  such  presumption  Is  only  overcome  when 
It  affirmatively  ap[)ears  from  the  Journals 
to  be  otherwise.  Upon  the  recitals  of  the 
Joamals  there  arises  at  most  only  a  doubt 
as  to  the  validity  of  the  act  assailed,  and, 
that  being  so.  It  Is  the  duty  of  the  court  to 
maintain  the  law.  To  anegtloii  number  7 
we  answer.  "Tes." 

4.  Questiona  Nos.  3  and  4  are  as  follows : 

"3.  Was  said  act  a  valid  law  in  force  at 
the  time  of  the  adoption  of  the  Constitution 
of  this  state  of  Wyoming? 

"4.  Was  said  Sunday  law  repugnant  to  the 
Constltatloii  of  Wyoming  and  void  for  that 
reason  ?" 

The  act,  having  been  legally  enacted,  con- 
tinued In  force  under  the  provision  of  sec- 
lioD  3.  art  21,  of  the  Gonstltutlou  of  the 
state  unless  repugnant  thereto,  and  which  Is 
as  follows:  "All  laws  now  In  force  in  the 
territory  of  Wyoming,  which  are  not  repug- 
nant to  this  Constitufton,  shall  remain  In 
force  until  they  expire  by  tbetr  own  Umlta* 
tiott,  or  be  altered  or  repealed  by  the  Legis- 
lature." Section  15,  art  5,  of  the  Constitu- 
tion, also  provides  that  "all  prosecutions 
shall  be  arrled  on  in  the  name  and  by  the 
authority  of  the  itate."  The  territorial  Leg- 
islature was  not  Undted  Iqr  the  prorlslon  of 
the  Constitution  of  the  state  (section  24,  art 
3)  to  the  effect  Uiat,  'If  any  subject  la  em- 
tnaced  In  any  act  which  ia  not  ezpressed 
In  the  title,  audi  act  shall  be  void  only  as  to 
so  much  thereof  aa  shall  not  be  so  expresa- 
ed."  The  state  of  Wyomli^  was  not  th«i 
In  existence,  and  Uiere  was  no  limitation  up- 
on the  territorial  Legislature  In  that  r»pecL 
The  law  was  continued  in  force  aa  a  law 
ol  the  state  of  Wyoming  by  virtue  of  the  pro* 
TifijoDs  of  the  ConstitntlOD. 

[14]  Section  24,  art  3,  waa  not  retroactive, 
Imt  vas  intended  io  and  did  provide  a  rule 
uid  guide  for  Uie  Legislature  in  the  future. 
Ex  parte  Burke,  SO  Cal.  6»  43  Am.  Sep.  23L 
We  th»ef6re  hold  that  the  act  was  not  re- 
imgnant  to  the  provisions  of  the  Constitution 
of  the  state  of  Wyoming  and  answer,  "Yes," 
to  question  No.  9,  and,  "No,"  to  question  No. 
4,  respectively. 

&  Question  9  la  as  follows: 

"9.  Is  eaeHi  penalty  intelligible,  lawful,  con- 
tltatlooal,  and  enforceable  against  licensed 
Uqnor  sellers?" 

[1 1]  In  so  far  as  this  question  seeks  a  stat- 
-  Btory  construction  Independent  of  the  con- 
stttnUonatlty  of  the  act  it  need  not  be  dis- 
coned  or  anawered.   That  the  I<eglslatare 


had  the  right  to  fix  a  penalty  is  conceded, 
and  as  to  whether  the  act  discriminates 
against  licensed  liquor  dealers  ia  discussed  In 
another  part  of  this  opinion.  In  which  we 
held  adversely  to  defendant's  contention.  In* 
dependent  of  the  construction  of  the  act  ^® 
answer  that  the  penalty  fixed  In  the  original 
act  was  not  discriminative  In  such  sense  as 
to  render  the  act  void,  and,  limiting  our  an- 
swer to  this  phase  of  the  question,  we  an- 
swer, "No." 

The  answers  to  the  respective  questions 
as  herein  made  will  be  certified  to  the  dis- 
trict court  of  Albany  county,  except  as  to 
questions  6  and  6,  which,  for  the  reasons 
stated,  we  return  to  the  trial  court  without 
answering. 

BEARD,  J.,  concurs.  POTTER,  J.,  being 
111,  did  not  participate  in  this  opinion. 


OBBICAN  AMERICAN  TRUST  GO.  T.  NA- 
TIONAL SURETY  CO. 
(Supreme  Coort  of  Colorado.    Nov,  3,  1913.) 

ElXXCUTOBS  AND   ADUINISTaATOHS  (J  228*)— 
CLAIUS— BXHIBITIO  N— JnnOUENTS. 

The  claim  of  the  surety  on  the  appeal 
bond  of  deceaaed,  who  pays  the  amount  due 
under  his  obligatioQ,  on  the  appeal  being  dis- 
missed, and  files  a  claim  therefor  against  the 
estate;  with  the  transcript  of  the  Judgment 
docket,  bearing  the  written  assignment  to  him 
of  Ihe  Judgment,  attached,  Is  not  on  a  jadg- 
ment,  with  Rev.  St.  1908,  S  7212.  requiring  in 
Bocb  case  the  claim  to  be  exhibited  by  filing  an 
exempliflcatioD  of  the  record;  the  transcript 
and  assignment  merely  showing  for  what  the 
advancement  was  made. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  U  81U-U20, 
827H:  Dec  Dig.  8  228.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  George  W.  Allen,  Judg& 

Claim  by  the  National  Surety  Company 
against  the  estate  of  Paul  E.  Tarbel,  deceaa- 
ed,  was  contested  by  the  German  American, 
Trust  Company,  executor.  Judgment  of  the 
county  court  tor  claimant  was  affirmed  by 
the  district  court,  and  the  necutor  brings 
error.  Afilrmed. 

Stokes  &  Sherman  and  Whltfor  •&  May,  all 
of  Denver,  for  plaintiff  in  error.  Geoige  Q. 
Richmond,  of  Denver,  for  defendant  lu  error. 

GARRIGUES,  J.  This  action  involves  the 
presentation  and  allowance  of  a  claim 
against  the  estate  of  Paul  E.  Tarbel,  de- 
ceased. 

1.  Dennis  Sullivan  b^n  an  action  in  the 
county  court  which  resulted  In  a  Judgment 
against  Tarbel  in  the  sum  of  $630.  Tarbel 
appealed  the  case  to  the  district  court,  and 
the  National  Surety  Company,  defendant  in 
error  here,  at  his  request  became  surety  on 
the  appeal  bond.  Tarbel  died  during  the 
pendency  of  the  appeal,  and  the  German 
American  Trust  Company,  plaintlfC  In  error. 
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was  appointed  executor  of  lila  estate  and  sub* 
Btltnted  as  defendant  In  the  district  court 
Thereafter  the  case  was  dismissed  for  want 
of  lOOTOCDtlon,  uid  a  writ  of  procedendo  Is- 
sued to  the  coun^  court,  directing  It  to  pnn 
ceed  on  the  Judgment  Sullivan  Oien  pr^ 
sented  a  transcript  of  the  judgment  dodcet  to 
the  surety  company,  and  denunded  from  U 
the  amount  due  under  the  jn^cment  on  the 
aK>eal  bond.  The  surety  company,  after  iur 
Testlgatlng  the  matter  of  Its  liability,  and 
being  satisfied  that  the  claim  was  legal  and 
valid,  paid  the  amount  to  SuUlvan*  and 
took  an  assignment  of  the  Judgment,  whldt 
was  written  on  the  back  of  the  transcript 
The  surety  company  then  filed  a  claim  with 
the  county  court  on  the  usual  lAuaik  fdrm 
provided  for  that  purpose,  for  ttie  amount 
of  money  so  paid  Sullivan,  to  which  dalm 
was  attached  the  transolpt  of  the  Judg- 
ment docket  bearing  the  writtw  assignment 
The  exbcutoa  contested  this  claim,  but  on  the 
trial  of  the  Issue  it  was  allowed  against 
the  estate.  On  appeal  to  the  district  court 
Judgment  was  again  entored  In  favor  of  the 
surety  company,  and  plaintiff  hi  error  brings 
the  case  here  for  review. 

2.  The  only  objection  urged  against  the  al- 
lowance of  the  claim  is  that  it  was  not  ex- 
hibited in  the  county  court  in  the  maimer 
provided  by  section  7212,  B.  S.  1906,  within 
one  year.  The  executor  contends  the  dalm 
is  founded  upon  a  Judgmmt  against  the 
deceased,  and  that  the  manner  of  «xhlbltlng 
It  was  by  filing  in  the  county  oourt  an  ex- 
emplification of  the  record  of  the  Jndgmoit 
In  support  of  this  contention,  we  are  referred 
to  Hobson  V.  Hobson,  40  Ccio.  SS6,  91  Pac. 
929,  and  Alvater  t.  National  Bank,  46  Colo. 
631, 103  Pac.  378.  The  letters  of  administra- 
tion were  Issued  February  21,  1910.  The 
claim  was  filed  in  the  county  court  October 
28,  1910,  and  an  order  entered  February  20, 
1911,  setting  It  for  hearing  Mandi  8, 1911,  so 
there  can  be  no  question  about  the  time  if  it 
was  properly  exhibited.  We  do  not  agree 
with  the  contentttm  of  plaintiff  in  error  that 
this  claim  is  founded  upon  a  Judgment,  with- 
in the  meaning  of  the  statute  requiring  an 
ezemi^ficatlon  of  the  record;  therefore  the 
cases  dted,  are  not  In  point  In  Hobson  v. 
Hobson,  the  dalm  was  based  upon  a  promis- 
sory note  whldi  bad  not  been  filed  vrith  the 
court  In  the  Alvater  Case,  the  claim  was 
founded  upmi  a  Judgment  rendered  against 
the  deceased,  whidi  the  Judgment  creditor 
was  seeking  to  collect  against  the  estate. 
The  oourt  held  in  sudi  a  case  a  transcript  of 
the  Judgment  docket  did  not  comply  with  the 
statute,  requiring  an  exempliflcatlon  of  the 
record  on  which  the  claim  was  founded  to  be 
exhibited.  That  case  would  be  controlling 
here  if  Sullivan  iras  seeking  to  enforce  his 
JudEEment  against  Tarbel  as  a  claim  against 
the  e^te.  In  this  case  defendant  in  error 
became  snre^  for  deceased  during  his  life- 
time, and  as  such  paid  the  amount  due  under 


the  obligation,  wMcb  It  presented  as  a  claim 
against  the  estate.  It  la  not  seekii«  to  ear 
force  a  Judgnuait  against  Tarbel,  but  to  re- 
cover tbB  money  paid  oot  under  its  obliga- 
tion as  surety.  Tlie  transcript  of  the  Judg- 
ment docket  and  ttie  assUnment  of  Uie  Jndg^ 
ment  thereon  were  not  the  claim,  but  weA 
evidentiary,  attadied  to  inform  the  executor 
for  what  purpose  the  money  bad  been  ad- 
vanced. 

The  Judgment  of  the  lower  court  will  be  af- 
firmed. 
Affirmed. 

BfnSSBB,  a      and  SCOTT,  X,  concur. 


PEOPLE  ex  reL  B0GK7  UOTnTTAIN  NAT. 
BANK  et  aL  T.  OOUBT  OF  APPEALS 
OF  STATE  OF  COLORADO. 

(Supreme  Court  of  Colorado.    Not.  3,  1913.) 

t.  Appbal  and  Ebbob  (I  14*>— FOBH  OT  Buc- 
Kpr—DiflMiasAL  OF  Appxai>-Entbt  as  on 

Coart  of  Appeals  Act  (Laws  1911,  p.  267) 

53,  gives  the  Oourt  of  Appeals  Jarisdiction  to 
etermioe  all  Judgments  in  civil  causes  now 
pending  in  the  Supreme  Court,  or  wherein  ap- 
peals were  i>erfected  before  the  act  took  effect, 
and  section  4  requires  aU  appeals  to  be  imme- 
diately transfened  'order  of  the  Sapieme 
Court  to  the  docket  of  the  Court  of  Appeals. 
Mills'  Ann.  Code,  |  388a  (Code  Civ.  Proc  1908, 
S  ^3),  provides  that,  wnenever  the  Supreme 
Court  or  Court  of  Appeals  shall  dismiss  an  ap- 
peal for  lack  of  jurisdiction,  and  it  appears 
that  it  would  have  Jurisdiction  had  tbt  action 
come  up  on  writ  of  error,  the  court  shall  order 
the  entzy  of  the  action  as  pending  on  writ  of 
error,  and  all  proceedings  shall  be  as  if  the  ac- 
tion had  originally  been  brought  up  on  writ  of 
error.  Laws  1011,  p.  0,  entitled  "Appeals  and 
Writs  of  Error,"  by  section  25  repealed  certain 
sections  of  Uie  Civil  Code  including  section 
423,  but  provided  that  the  act  should  not  affect 
any  cases  in  which  an  appeal  had  been  perfected 
or  writ  of  error  sued  out  before  the  act  took 
effect.  Seid,  that  pending  causes  transferred 
to  the  Court  of  Appeals  snould  be  detennined 
by  it  as  though  they  had  remained  on  the  dock- 
et of  the  Supreme  Court,  and  hence  a  cause 
pending  on  appeal  transferred  to  the  Court  of 
Appeals  when  section  25  was  enacted  should, 
on  dismissal  by  that  court  of  the  appeal  as  not 
Involving  appealable  questions,  be  entered  as 
pending  on  error. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error.  Cent  Dig.  H  SS-^ ;  D«c  Dig.  f  14.*] 

2.  ApPKAL  and  BBBOB  (I  14*)— BfXTHOD  OF  Bx- 

VIEW— Entbt  as  on  Eabob. 

Mills'  Ann.  Code,  f  38Sa  (Code  Civ.  Proc 
I  423),  requiring  a  cause  dismissed  by  the  Su- 
preme Court  or  Court  of  Appeals  as  not  ap- 
pealable to  be  entered  as  pending  on  error,  does 
not  require  the  issuance  of  a  writ  of  error  or 
scire  facias,  where  appelleea  Joined  in  the  error, 
and  appeared  in  the  Supreme  Court  and  the 
case  was  afterwards  transferred  to  the  Court  of 
Appeals. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  SS-W;  I)ec  Dig.  |  14.*] 

En  Bana  Action  by  the  California  Milling 
A  Mining  Oompany,  Limited,  and  others 
against  the  Bocky  Mountain  National  Bank 
and  others.  PlalntUFs'  appeal  from  adverse 
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Judgment  oq  demnrrer  was  dismissed  •  but 
the  case  was  xsdocketedu  pending  on  writ  of 
«nr,  whereiUKm  defendants  petitioned  for 
certiorari  and  prohibition.  Proceeding  dis- 
missed. 

The  California  Milling  ft  Mining  Company, 
Limited,  and  others  commenced  an  action 
in  the  district  conrt  of  Ollpln  county  against 
the  Rocky  Mountain  National  Bank  and  oth- 
ers. To  the  amended  complaint  of  plaintiffs, 
separate  demurrers  were  interposed  by  the 
defendants  and  sustained.  Plaintiffs  elected 
to  stand  by  their  complaint,  and  their  action 
was  dismissed.  From  this  Judgment,  they 
prayed  an  appeal  to  this  court,  which  was 
perfected  before  the  act  creating  the  present 
Court  of  Appeals  took  effect  Such  proceed- 
ings were  bad  and  steps  taken  that  the  cause 
was  at  issue  In  the  Supreme  Court  some  time 
prior  to  the  date  when  the  Court  of  Appeals 
Act  went  into  ^Tect  When  this  act  became 
effective,  and  the  court  thereby  created  was 
organized,  the  Supreme  Court,  by  Tirtne  of 
the  mandate  of  the  Court  of  Appeals  Act, 
transferred  the  case  with  others  to  the  Court 
of  Appeals.  Such  proceedings  were  there- 
after had  In  that  tribunal  that  the  appeal 
at  the  instance  of  the  appellees  was  dis- 
missed, for  the  reason  that  the  cause  was  not 
aniealable;  but  at  the  request  of  the  appel- 
lants the  case  was  entered  as  pending  on 
error.  California  Milling  &  Mining  Co.,  Ltd., 
T.  Bocky  Mountain  National  Bank,  22  Goto. 
App.  237,  124  Pac:  SOO. 

Thereafter  the  appellees  filed  in  this  court 
Uieir  petition  for  writ  of  certiorari  and  pro- 
hibition. In  their  petition  they  narrated  the 
facta  above  stated;  their  contention  being 
that  under  the  Court  of  Appeals  Act,  when 
a  cause  was  dismissed  upon  the  ground  that 
it  did  not  lnT<dve  any  qnestlons  vhlcSt  tjie 
plalntlffB  In  the  trial  court  could  have  re- 
viewed on  appeal,  the  Cknirt  of  Appeala 
was  wUlunit  antliorlty  to  mter  and  deters 
mine  the  case  as  pending  on  error.  The  re- 
spondent was  mied  to  diow  cause  wliy  the 
wilt  should  not  Issue.  To  ttils  petition  the 
Court  of  Appeals  and  the  plaintiffs,  tiie 
zeal  partlea  In  lnter»t,  filed  tb^  separate 
demorreTB,  based  upon  the  ground  that  the 
petition  did  not  state  facts  which  entitle  the 
pedtionerB  to  the  writ  prayed  for. 

Section  8  of  the  Conrt  of  Appeals  Act 
(Sesdon  Laws  of  ISll*  p.  267)  Is  as  follows: 
"Said  Conrt  of  Appeals  aball  have  Jurisdic- 
tion to  review  and  determine  all  judgments 
In  dvU  causes  now  pending  upon  tilie  docket 
the  Sm>reme  Court,  or  wherein  appeals 
were  perfected  prior  to  tbe  taking  effect  of 
Qils  act  or  that  may  hereafter  and  during 
the  life  of  die  Coort  of  Appeals  be  tainn 
to  the  Supr»ne  Court  for  review,  save  and 
except  writs  of  error  to  county  courts."  Sec- 
tton  4  of  the  act  provides,  inter  alia :  "AU 
sncb  appeals  shall,  Immediately  upon  organ- 
izatloD  of  the  Court  of  Appeals  or  thereafter 
and  upon  the  docketing  thereof  be  transfer' 


red  by  order  of  ttia  Supreme  Court  to  Ita 
docket  for  hearing  and  determination."  Sec- 
tion 888a,  Mills'  Code,  being  section  423  of 
BevJoed  Code  of  1908»  la  as  follows:  **Wbai- 
ever  the  Supreme  Court  w  Court  of  Ap- 
peals shall  ^iamiaft  an  appeal  for  lack  of  Ju- 
risdiction to  entertain  the  aame,  and  It  ap- 
pearing that  tlie  court  would  have  Jurisdic- 
tion If  the  action  bad  come  up  on  writ  of 
error,  the  court  shall  order  ttie  clerk,  with- 
out additional  fbea,  to  enter  ttie  action  as 
pending  on  writ  of  error,  and  thereupon  aU 
the  proceedings  shall  be  such  as  If  the  action 
had  originally  been  brought  to  the  court  on 
writ  of  error;  and  In  sudi  case  the  conrt 
may,  upon  proper  showing,  order  a  superse- 
deas bond  to  be  filed  In  ^ce  of  the  appeal 
bond."  At  ttie  same  session  that  the  Court 
of  Appeals  Act  was  passed  there  was  also 
enacted  an  act  wtlUed  "Appeals  and  Writs 
of  Brror."  Session  Laws  1811.  p.  fl.  Sec- 
tion 26  of  this  act  repealed  certain  designat- 
ed sections  of  the  GlvU  Code,  among  which 
was  secticHi  423,  but  with  a  saving  clause 
that  this  act  "shall  In  no  manner  affect  any 
cases  In  whidi  an  appeal  has  been  perfected 
or  a  writ  of  error  has  been  sued  out  before 
the  time  wtuax  this  act  takes  efEect" 

C.  W.  Waterman  and  H.  A  HidEs,  bollk  of 
Denver,  for  petitioners.  Henry  J.  Hers^, 
Arthur  Ponsford,  Wm.  XL  Hutton,  and  Day- 
ton ft  Dodous,  all  of  Denver,  for  respondent  , 

OABBBBT,  J.  (after  stating  the  facts  as , 
above).  [1]  The  only  question  presented  for  ' 
determination  Is  the  authority  of  the  Court 
of  Appeala  to  enter  and  consider  as  pending 
on  error  an  appealed  case  transferred  to  it 
t>y  the  Supreme  Court,  which  was  not  appeal- 
able, where  the  appellee  has  Joined  In  error. 
The  determination  of  this  question  depends 
upmi  whether  section  SSSa,  Mllls^  Code^  con- 
fers this  antluwtty. 

When  the  former  Conrt  of  Annals  was  in 
existence,  questions  frequently  arose  under 
the  act  defining  the  Jurisdiction  of  that  trlbn- 
nal  on  the  subject  of  the  jurisdiction  of  the 
Suiffeme  Conrt  and  the  Conrt  of  Appeala 
to  review  a  case  on  appeal  or  on  error.  To 
obviate  the  results  which  would  follow  the 
mistake  of  a  i^rty  in  taUng  a  case  to  t/Uber 
of  these  courts  by  appeal,  when  on  Investiga- 
tion it  was  found  that  tlie  cause  was  not 
aiwealable,  but  the  conrt  to  which  It  was  tak- 
en bad  Jurisdiction  to  consider  it  on  error, 
the  section  of  the  Code  mentioned  was  en> 
acted.  It  was  repealed  by  tJie  act  of  1911, 
because  thereby  appeals  were  abolisbed,  and 
the  Court  of  Appeals  was  no  loi^r  In  ex- 
istence, but  with  tlie  saving  clause  that  it 
should  not  In  any  manner  affect  any  cause 
In  whl<A  an  appeal  had  been  perfected  prior 
to  the  time  the  act  took  effect  The  object 
of  this  proviso  was  to  save  to  partlea  who 
had  appealed  causes  to  the  Supreme  Court, 
which  It  did  not  have  Jurisdiction  to  con- 
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Blder  on  appeal,  tbe  right  tberetofore  given 
to  have  snch  causes  ottered  and  reviewed  as 
pending  on  writ  of  error. 

The  act  creating  the  present  Court  of  Ap- 
peals was  passed  at  the  same  session.  Noth- 
ing was  said  In  that  act  relative  to  the  sav- 
ing clanse  In  the  section  of  the  act  repealing 
section  388a.  That  clause  stood  unchanged. 

The  sole  purpose,  however,  of  the  act  creat- 
ing the  Court  of  Appeals  was  to  establish 
an  auxiliary  tribunal  to  aid  la  the  disposi- 
tion of  causes  pending  in  the  Supreme  Court 
To  accomplish  this,  the  act  vested  the  Court 
of  Appeals  with '  Jurisdiction  to  hear  and 
determine  all  Judgments  in  civil  causes  pend- 
ing in  the  Supreme  Court,  or  wherein  ap- 
peals had  been  perfected  prior  to  the  date  the 
act  took  effect,  with  certain  exceptions  which 
are  not  material  In  the  present  case,  and 
made  it  obligatory  upon  the  Supreme  Court 
to  at  once  transfer  to  the  Court  of  Appeals 
for  hearing  and  determination  all  such  ap- 
peals when  that  court  was  oi^nlzed.  Noth- 
ing appears  in  the  act  which  deprives  litigants 
of  any  rights  they  could  have  exercised  had 
their  causes  continued  on  the  docket  of  the 
Supreme  Court  for  final  disposition  instead 
of  being  transferred  to  the  Court  of  Appeals. 
On  the  contrary,  when  the  purpose  and  scope 
of  the  act  are  considered,  the  necessary  logi- 
cal condudon  is  that  causes  pending  on  ap- 
peal in  the  Supreme  Court  wh^  transferred 
to  the  Court  of  Appeals  were  to  be  heard  and 
determined  by  the  latter  tribunal,  so  far  as 
any  question  in  this-  case  is  involved,  precise- 
ly as  though  such  caos^  had  remained  on 
the  docket  of  the  Supreme  Court,  and  hence 
section  88Sa,  and  the  proviso  in  repealing  it, 
must  be  read  in  pari  materia  with  the  Court 
of  Appeals  Act  Thus  read  and  construed, 
authority  la  conferred  upon  the  Court  of 
Appeals,  In  the  circumstances  of  this  case, 
to  enter  as  pending  on  error  a  cause  which 
was  not  appealable,  and  likewise  determine 
it  as  thus  entered  on  Its  merits.  Western 
Lumber  &  Pole  Ca  v.  aty  of  Golden.  22  Colo. 
App.  209,  124  Pac.  5^. 

On  behalf  of  petitioners  it  is  urged  that, 
because  the  Jurisdiction  of  the  Court  of  Ap- 
peals is  derivative  only,  it  la  without  author- 
Ity  to  issue  a  writ  of  error,  and  therefore 
does  not  have  jurisdiction  to  enter  an  appeal 
B8  pending  on  error.  That  question  la  not 
liLToIved. 

[1]  The  Code  section  requiring  a  cause  not 
appealable  to  be  entered  as  pending  on  error 
does  not  necessitate  the  Issuance  <tf  a  writ 
of  error  or  scire  facias  when  so  entered, 
where  the  appellees  have  Joined  in  error; 
but  Jurladlctlon  of  defendants  in  error  Is 
conferred  by  tb^  appearance  as  appellees. 
People  T.  Horan,  34  Colo.  304,  86  Pac.  2^; 
Bowling  T.  Caiandl}«B,  20  Colo.  App.  113,  77 
Pac.  16.  Jurisdiction  ot  ai^lees  attached 
by  their  appearance  In  tihe  Supreme  Court, 
and  conUnned  whai  the  appeal  to  whldi  Oit^ 


were  parties  was  transferred  to  the  Court  of 
Appeals. 

What  the  authority  of  tiie  Court  of  Ap- 
peals may  be  where  the  appellees  have  not 
appeared  and  Joined  In  error  Is  not  Involved, 
and  upon  a  case  presenting  that  fftct  we  do 
not  express  any  opinion. 

The  rule  to  show  cause  Is  dlscbarsed,  and 
the  [Hvoeedlnga  dismissed. 

Bale  discharged,  and  proeeedingB  dismissed. 

SCOl^,  J.,  not  partldpatlnfr 


FIBS;r  NAT,  BANK  OF  IOWA  CTTY  T. 
SMITH. 

(Supreme  Court  of  Colorado.    Nor.  8,  1913.) 

1.  Appeal  and  Ebrob  (|  896*)  —  Tbiax  Da 

Novo— Counrr  and  District  Goitbts. 

Under  Eev.  St  1908,  S  1539,  providing  that 
proceediiigB  appealed  to  the  district  court  shall 
in  all  respects  be  de  novo,  and  that  the  court 
shall  enter  all  orders  and  the  case  be  condact- 
cd  as  if  it  was  originally  brouebt  there,  it  is 
within  'the  discretion  of  the  district  court  to 
permit  amendments  or  the  filing  of  new  plead- 
ings In  an  action  appealed  from  the  county 
court 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  H  8655-3658;  Dec.  Dig.  | 
896.«1 

2.  JuRT  a  92*)— Obauxngks— Gbound. 

That  defendant  was  the  family  phystdan 
of  a  number  of  the  veniremen  is  not  a  poritive 
disqualification,  but  the^  may  sit  ar  jarors,  in 
the  discretion  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  S§  420-422;  .Dec.  Dig.  (  82.*]  • 

3.  Biixs  AND  Notes  ^  003*)— AonoNs— Bvi- 

DE.VCE. 

In  an  action  by  an  indorsee  of  a  note  for 
the  purchase  price  of  goods,  in  which  the  de- 
fense was  want  of  connderatiion  and  that  pl^n- 
tiff  took  with  notice  thereof,  evidence  was  ad- 
missible ot  the  fraudulent  misrepresentations 
of  the  seller's  agent  as  to  the  dtaracter  of  the 
goods. 

[Ed.  Note.— For  otiier  cases,  see  Bills  and 
Notes,  Gent  Dig.  ||  1783-17^;  Dee.  Dig.  f 
503.*] 

4.  BxLU  AND  Notes  (§  509*)  —  Bona  Fids 
Pdbchaseb— Evidence. 

In  an  action  by  an  indorsee  of  a  note  for 
the  purchase  price  of  goods,  in  which  the  de- 
fense was  want  of  consideration  and  that 
plaintiff  took  with  notice  thereof,  evidence  that 
plaiDtiff  had  had  ample  experience  in  prior  liti- 
gation, growing  ont  of  similar  transactions  of 
the  seller,  was  admissible  on  the  issue  of  plain- 
tiers  good  faith. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  1740-1746;  Dec.  Dig.  ^ 
000.*] 

Error  to  Dtatrlct  Oonrt;  PhlUlpa  Cmmtr; 
H.  P.  Burke,  Jndge, 

Action  by  the  Flrat  National  Bank  ot  Iowa 
City  against  F.  11  Smith.  From  a.  jndBni«it 
for  plBlntur  In  the  Odrnty  Court,  defendant 
appealed  to  tlia  district  court,  and  firam  & 
Judgmoit  there  for  defendant,  idalntifl  brings 
eaor*  ■  AflBrmed. 


*For  othn  casts  see  sama  tepta  and  seoUoa  NUllBBtB  in  Dm.  Dig.  *  Am.  Dig.  Key-No.  Swiss  ft  BmbTt  Indaws 
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FhUIp  Zimmerman,  of  Holyoke,  for  plaln- 
tUI  In  error.  Allen  &  Webster,  ol  Denver, 
for  ^fendant  In  error, 

GABBIGUBS,  J.  1.  Action  was  begun  In 
tbe  county  court,  where  defendant  elected 
to  stand  npon  bla  demurrer  to  the  complaint 
which  was  based  on  defendant's  promissory 
note  given  to  the  EQoltable  Manufacturing 
Company  and  Indorsed  by  It  to  the  bank,  and 
Judgment  was  entered  against  him.  In  the 
district  court  on  appeal  defendant  answered, 
pleading  failure  of  consideration,  plaintlfTe 
notice  thereof,  and  that  it  was  not  a  bona 
fide  pnrcliaaer  few  value  in  due  course. 
There  was  a  reply,  the  issues  were  tried  to 
a  jury  wbldi  retnnied  a  verdict  for  defend- 
ant, and  plaintUC  brings  tbe  case  here  on 
error. 

2.  In  Karch.  190^  a  traveling  representa- 
tive of  tlie  mannfactnrtng  company  called 
upon  and  solicited  defendant  to  purchase  a 
bill  of  Jewelry,  regarding  wUdi  the  sales- 
man made  certain  false  representations.  Re- 
lying upon  these  r^resentattons,  defendant 
signed  a  contract  tm  ttie  porcbase  of  Jewelry, 
and  a  promissory  note  attached  to  the  con- 
tract Thereafter  he  received  the  Jewelry 
and  sold  a  few  of  the  articles,  amounting  to 
about  |S9.  These  sales  were  so  unsatisfactory 
that  some  of  the  articles  ware  returned.  De- 
fendant then,  discovwed  that  the  whole  lot 
was  worthless  and  unsalable;  thoenpon  be 
Dotifled  the  manufacturing  company  that  he 
rescinded  the  contract  and  held  tbe  balance 
of  tbe  goods  subject  to  Its  ordw,  be  having 
theretofore  remitted  it  950  to  apply  on  the 
note.  The  bank  knew  the  character  of  the 
bnslneSB  and  nature  of  tbe  tnnsactlons  of 
tbe  manafisctorlng  company.  It  liad  Imd 
ample  experience  in  prior  litigation  growing 
out  of  notes  given  npon  similar  transactiona 
to  this  company.  In  March.  1909,  plaintiff 
loaned  tbe  manufacturing  company,  on  its 
Dote,  lOTO  and  took  as  collateral  securi^ 
In  notes,  of  wbtch  the  defendant's  was 
one.  which,  on  his  refusal  to  pay,  was  tam- 
ed over  for  collection  to  one  of  the  attorneys 
for  tbe  manufacturing  company,  wlio  was 
not  an  attorney  for  tbe  bank. 

[1]  3.  It  is  urged  in  the  first  assignment 
of  error  that,  when  defendant  elected  In  the 
county  court  to  stand  upon  his  demurrer,  he 
was  precluded  thereaft^  from  filing  an  an- 
swer and  proceeding  to  trial  on  the  merits  in 
the  district  court  Section  1539,  R.  S.  190S, 
provides  that  the  proceedings,  not  the  trial, 
in  the  district  court  on  appeal  shall  be  la 
all  respects  de  novo;  that  tbe  court  shall 
enter  all  orders ;  and  the  case  shall  be  con- 
ducted in  the  same  manner  as  if  It  was 
originally  brought  In  that  court.  It  was  en- 
tirely within  the  discretion  of  the  district 
court  to  permit  any  amendment  or  the  filing 
of  new  pleadings. 

[t]  4^  It  Is  next  urged  ttiat  the  court  erreA 


in  refusing  to  sustain  plaintUTs  challenges 
for  cause  to  three  Jurors,  because  each  an- 
swered on  examination  that  defendant  was 
his  family  doctor.  This  is  not  included  in 
any  disqualifying  ground  against  Jurors, 
mentioned  in  tbe  statute,  and,  being  wholly 
within  the  discretion  of  tbe  trial  court,  we 
decline  to  accept  plalntlffB  contention  on 
this  assignment 

[S,  4]  6.  The  remaining  assignments  relate 
to  rulings  on  the  admission  of  evidence  and 
tbe  instructions  to  the  Jury.  They  are  dis- 
posed of  by  determining  the  real  Questions 
involved,  viz.,  the  admission  of  the  parol 
statements  of  tbe  traveling  salesman  regard- 
ing thie  character  of  the  Jewelry,  evidence 
tending  to  show  the  bank's  knowledge  of  the 
fraudulent  character  of  tbe  transaction,  and 
the  failure  of  consideration.  Tbe  e^dence 
concerning  the  false  r^resentationa  of  tbe 
travding  salesman  was  part  of  defendant's 
case,  tending  to  establish  failure  of  consid- 
eration. The  testimony  concerning  other 
similar  salts  was  admisdble  as  tending  to 
show  tbe  bank's  knowledge  of  tbe  fraud  in 
question.  Savings  Bank  v.  Gre^,  SI  C!o1o. 
863,  117  Pac.  1003;  Savings  Bank  v.  Rapp, 
47  Wash.  30,  91  Pac.  382;  Bank  v.  Brenner, 
82  Codn.  2^  72  AtL  582;  Savings  Bank  v. 
Chase.  liSl  N.  a  110,  6S  S.  B.  745. 

Finding  no  error  in  tbe  record  wblcb 
would  warrant  a  reversal  of  the  judgmoit,  it 
is  affirmed. 

Affirmed. 


HnSSOIt,  a  3^  and  SCOTT,  J,,  concur. 


ANDERSON  t.  DAILBIT. 

(Court  of  Appeals  of  Colorado.    Nov.  10.  191S.) 

1.  COBPOBATIONS  (|  840*)— OFFICEBS— PEBBON- 
AI.  LlABtUTT. 

Assoraoces  by  an  offlew  and  stockholder  of 

a  corporation  in  charge  of  its  operations  to  its 
employes  that  it  would  be  in  funds  and  pay 
them  did  not  create  any  personal  liability 
against  him. 

[E!d.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  1478, 1474, 1476-1478;  Dec  Dig. 


2.  COBPORATIONB  (S  861*)— OVFIOXBS— AonOHS 

— SUFFICSBNCT  OF  EVIDENCE. 

In  an  action  against  a  corporation  and  one 
of  its  oflScers  and  stockholders  who  was  in 
charge  of  its  operations  to  recover  compensation 
for  services,  evidence  keld  to  show  that  plaintiff 
was  employed  by  tbe  corporation,  and  was  work- 
ing for  it,  and  not  for  sncb  oflScer. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  1606;  Dec.  Dig.  |  861.*] 

3.  COBPOBATIONS  ({  360*)— OfFICEBS— ACTIONS 
— PLEADIKGh-VABUHCB— COIOION  COUNTS. 

In  an  action  against  a  corporation  and  one 
of  its  ofl^ers  to  recover  compensation  for  serv- 
ices,  where  the  complaint  was  upon  the  common 
count,  and  charged  a  joint  liability  on  the  part 
of  the  defendants,  plaintiff  could  not  recover 
against  soch  officer  on  proof  that  there  was  no 
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•mploTment  by  him,  and  tliat  he  tu  at  moat  a 
ffOaraDtor  oidT. 

[Ed.  Notsw— For  other  eaaes,  we  C!oipoTatIoii& 
Gent  Dir.  tk  1008,  iSKTote,  Dig.  |  860^ 

4.  Fbauds,  Statute  of  152*)— Pl^Diifo 
AS  Defense— Necbsbitt  or  Puadxho. 

Where  plaintiff  aueH  on  the  common  connt, 
and  therefore  does  not  disclose  the  foundation 
of  his  case  antil  he  pats  in  his  evidence,  de- 
fendant is  not  reanlnid  to  plead  the  statute  of 
frauds. 

[Ed.  Note.— For  other  caaea.  see  Fnuds,  Stat- 
ute ot  Cent  Dig.  H  8^^^  871.  872;  Doe. 
Dig.  I  lfi2.*]  — ™-. 

Morgan,  dlaseotlng. 

Appeal  from  District  Oonrt,  Teller  Coun- 
ty; James  Owen,  Judga 

Action  by  B.  O.  Dalley  against  Phillip 
Sdiucta,  Jr.,  and  another.  From  a  Judgment 
for  plaintiff,  Clarence  B,  Anderson,  admin- 
istrator of  the  defendant  named,  who  died 
after  judgment  appeala  Reversed. 

Henry  Trowbridge  and  Btolces  &  Sherman, 
all  of  Denver,  for  appellant  Chaoncey  W. 
Blachmer  and  Thornton  H.  Thomas,  boUi  of 
Cripple  Creek,  for  appellee. 


CUNNINGHAM,  P.  J.  Dalley,  the  ainwl- 
lee,  filed  bla  aait  Is  the  district  court  against 
the  Friday  Mining  &  Leasing  Company  and 
Phillip  Scbnch,  Jr.,  to  recover  for  serrlceB 
wbldi  he  allied  Uiat  lie  bad  performed  tor 
the  defendants  at  their  special  instance 
and  request  The  mining  company  made  no 
appearance.  Stanch  answered  a  general  de- 
nial. Judgment  went  against  the  mining 
company  for  $678,  and  against  Schudi  for 
8535;  a  verdict  having  been  rendered  for 
these  amounts.  After  judgment  was  render- 
ed by  the  lower  court  Schoch  died,  and  An- 
derson, his  admlntstrator,  was  substituted  as 
appelant 

[1]  There  Is  but  a  single  question  present- 
ed for  our  determination,  yiz.:  Was  Dalley 
employed  by  Schuch,  or  was  the  latter  sim- 
ply a  gnarauor?  If  a  guarantor,  Schuch  can- 
not be  held  liable  under  the  pleadings,  since 
It  is  conceded,  as  Indeed  It  must  be,  that  the 
complaint  was  upon  the  common  couDt,  and 
diargefl  a  joint  liability  on  the  part  of  the 
defendants,  and  the  trial  court  Instructed 
ttutt:  **To  entitle  the  plaintiff  to  recover  a 
verdict  at  your  hands  against  the  defendant 
Schudi,  he  mnst  satisfy  yon  by  a  preponder- 
ance of  the  evidence  that  the  defradant 
Schuch  employed  him  and  agreed  to  pay  htm, 
and  not  that  the  defendant  Schuch  guaran- 
teed the  payment  of  the  Indebtedness  of  the 
Friday  Mining  &  Leasing  Company."  There 
can  he  no  question  but  that  the  services  ren- 
dered by  plaintiff  were  performed  upon  min- 
ing property  belonging  to  the  mining  com- 
pany, a  corporation,  and  operated  by  it 
Schnch  was  an  officer  and  stocliiiolder  of 
the  company,  and  appears  to  have  had  gen- 


eral charge  of  Its  mining  operationa.  It  la 
also  certain  that  Schuch  frequently,  from 
time  to  time,  urged  Dalley  to  tonain  at  work 
on  the  property,  and  assured  blm  that  he 
(Schnch)  would  see  tliat  be  got  Ida  money— 
his  wages.  These  assurances  were  made 
orally  and  by  letttts,  and  woe  centred 
in  language,  at  times,  indicating  that  he 
(Sdindi)  would  see  that  the  company  paid, 
and  at  other  times  indicating  that  he  (Schuch) 
would  pay  from  his  own  funds.  Schnch'a 
assurances  that  the  company  would  be  in 
funds  and  pay  cannot,  of  course,  create  any 
personal  liability  against  him. 

[2]  But  two  witnesses  were  called,  Dalley 
and  Schuch.  Schuch's  testimony  was  un- 
equivocal that  he  (Schuch),  acting  as  the 
representative  of  the  mining  company,  em- 
ployed Dalley  for  that  company,  and  that 
he  never  employed  him  personally.  While 
there  are  certain  phrases  or  sentences  in 
Dailey's  testimony  which  might  hear  the 
construction  that  he  waa  employed  by  Schnch 
to  work  for  him  personally,  still,  when  fair- 
ly considered,  his  own  testimony  establishes 
quite  the  contrary.  For  Instance,  Dalley  tes- 
tified that  Schuch  "told  me  the  company  were 
doing  the  best  they  could  to  raise  money, 
but  that  he  would  pay  me  what  was  owing 
me  himself."  He  also  testified  that  "1952.50 
Is  due  me  from  the  Friday  Mining  &  Leasing 
Company."  And,  again,  "I  was  working  for 
the  Friday  Mining  ft  Leasing  Company; 
Sdiudi  said  he  would  guarantee  the  money." 
Plaintiff  introdnced  a  letter  from  Schnch 
to  himself,  containing  the  following:  "After 
our  telei^one  talk  this  morning,  I  have  de- 
cided to  write  yon  a  statement  in  full,  so 
that  you  may  assure  all  the  men  to  whom 
some  mon^  Is  due  [Dalley  appears  to  have 
been  foreman  at  the  mine]  from  the  Friday 
Mining  ft  Leasing  Company  that  I  will  per- 
sonally see  that  they  get  every'  cent  that  ia 
due  them  within  a  very  few  days.  I  tiave 
got  sufficient  snbscriptions  to  make  good,  and 
T  wlU  have  money  In  the  company's  treasury, 
and  I  shall  also  request  the  secretary  and 
treasurer  to  Issue  the  checks  as  soon  as  the 
money  comes  in  until  all  acconnts  are  paid." 
And  in  another  letter,  which  was  put  In  evi- 
dence, Schoch  writes  Dalley  as  follows:  "Ton 
can  rest  assured,  and  can  assure  the  men, 
that  I  will  stick  to  them,  and  see  that  they 
get  their  money,  even  If  I  hare  to  sacrifice 
my  personal  property  to  make  np  the  com- 
pany's affairs,  which  have  been  Intrusted  to 
my  care."  If  SdraCh  had  employed  Dalley 
personally,  and  pertonally  oUlgated  himself 
to  pay,  there  conld  haTe  been  no  occasion 
or  justification  for  any  assnrancee  from 
Schuch  that  he  would  pay  him,  "even  If  he 
had  to  sacrifice  his  personal  property  to 
make  np  the  company's  affairs."  These  let- 
ters make  it  clearly  apparent  that  Schuch 
did  not  r^rd  himself  as  obligated  In  the 
first  instance  to  Dalley  by  any  contractual 
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relation.  That  I>all«3r  understood  ttut  he 
vaa  employed  by  the  mining  company,  and 
nus  worUiv  for  It,  and  not  tor  Bcliticib*  Is 
equaUy  appar^t,  not  only  from  wbat  we 
bare  already  qnoted  from  bis  testimony,  but 
from  the  farther  fact  that  all  payments  which 
be  received  for  his  wages  were  made  by 
company  checks,  and  his  time  book,  kept  by 
himself,  was  headed,  "Serrlces  rendered  for 
the  Friday  Leasing  Company,"  and  all  bills 
were  rendered  by  him  to  the  cominny.  In- 
deed, not  nntil  he  filed  his  complaint  did 
he  ever,  so  far  as  the  record  Indicates,  in- 
tiisate  that  he  bad  any  legal  right  to  look 
to,  or  claim  upon,  Schnch  for  his  wages. 
It  is  possible  that  there  may  have  been  a 
rery  short  fierlod  of  time  when,  under  the 
most  favorable  construction  of  the  evidence, 
Scbnch  may  have  become  personally  and  di- 
rectly responsible  to  Dailey;  bnt,  if  so,  tlie 
time  covered  by  such  change  In  the  ^elation- 
ship,  if  there  was  any  cOiange,  was  short, 
and  the  amount  earned  under  it  small. 

[3]  As  we  have  said,  the  sole  question  is, 
Can  Dailey,  on  a  complaint  on  the  common 
count,  averring  that  Schucb  employed  him 
Jointly  with  the  company  to  work  for  him 
(Sdindi)  and  the  company,  recover  where  the 
proof  clearly  shows  there  was  no  such  em- 
ployment at  all,  and  that  at  most  Schnch 
was  a  guarantor  only?  This  question  must 
b«  answered  In  the  negative,  If  pleadings 
are  to  cot  any  figure  whatever  in  a  case. 
To  mie  otherwise  would  be  as  fiagrant  a 
violation  of  all  rules  of  pleading  as  to  per- 
mit one  who  had  sued  in  tort  to  recover  on 
qoantom  memlt,  if  the  proof  chanced  to 
show  defendant  not  guilty,  bnt  that  he  owed 
plaintm  for  services  performed.  Against  a 
cwnplaint  charging  liability  as  a  guarantor, 
Schnch  may  liave  been  able  to  successfully 
plead  the  statute  of  frauds,  though  we  do 
Dot  BO  decide 

[4]  Counsel  for  appellee  suggest  in  their 
brief  that  defendant  did  not  plead  the  stat- 
ute of  frauds  88  a  defense,  bnt  denied  gen- 
enUly.  There  are  two  sufflcient  answm  to 
tUa  suggestion,  viz.:  (1)  Schnch's  right  to 
hare  this  judgment  reversed  In  no  manner 
rests  upon  the  statute,  bnt  upon  a  fatal  varl- 
uce  betwera  the  pleadings  and  the  proof. 
'9  A  defendant  la  not  required  to  plead  the 
Matote.  "When  the  plaintiff  sues  on  the 
<^»iinon  count,  and  therefore  dt>es  not  dis- 
close thfr  ftrandatlon  of  his  ease  until  he 
puts  in  his  evldenca"  Brown's  Statute  of 
Frauds  ^th  Ed.)  1  688;  Dnrant  v.  Bogers, 
71  111.  124,  126;  Salomon  v.  McBae,  9  Oolo. 
App.  26;  47  Pae:  409. 

Uvdi  aa  w»  dislike  to  dlatnib  dia  jndg- 
■sent  of  a  trial  court,  or  reverse  Judgmrats 
(or  tmcn  pertalnliw  to  pleadings,  no  al- 
ternative Is  left  us,  since  It  cannot  be  said 
that  Qie  nibstantlal  rights  of  the  defiendant 
vere  not  prejudiced  by  the  errors  to  which 
liave  called  attention.  The  trial  judge 
dtoBld  have  anstatand  the  motioii  tor  a  di- 


rected verdict  InterpoBed  by  defendant  at 
tlie  dose  of  i^lntUTs  testtmony. 
Judgment  reversed. 

MORGAN,  J.  (dissenting).  The  majority 
opinion  is  based  u[>on  the  conclusion  that 
the  lower  court  should  have  sustained 
Schuch's  motion  for  a  directed  verdict  at 
the  close  of  the  plaintiff's  case.  It  Is  un- 
necessary to  cite  authorities  that,  where  the 
plaintiff's  evidence  tends  to  prove  the  al- 
legations of  his  complaint,  such  motion 
should  be  denied.  The  issue  that  was  tried 
In  this  case  was  upon  Schuch's  individual 
liability,  as  an  original  promisor^  for  the 
payment  of  the  plaintiff's  services.  The 
question  before  this  court  is.  Was  the  evi- 
dence sufflcient  to  justify  the  court  In  sub- 
mitting Botb  Issue  to  the  jury?  The  com- 
plaint iras  upon  an  IndebtediMss  for  aerv- 
icea  perform^  Indebitatus  assumpsit  An- 
awer,  general  denlaL  The  majori^  opinion 
concludes  that  the  plalntlfTa  testimony 
shows  that  Sdiuch's  promise  vaa  within  the 
statute  of  frauda.  The  lower  court  did  not 
think  BO,  nor  did  the  jury,  and  this  court 
should  not  interfere  if  the  evidence  tended 
to  prove  the  allegattona  of  the  oomplalnt, 
or  If  tliere  Is  a  conflict  in  the  mtlre  evidence 
on  whldt  the  Issue  waa  submitted.  Union 
Coal  Co.  V.  Edman.  16  Cola  438,  440,  27 
Pac.  1060;  also  Colo.  Goal  ft  Ircm  Go.  v. 
John,  5  Colo.  App.  213,  38  Fac.  899. 

A  reversal  la  In  violation  of  the  Code  pro- 
vlslonB  as  to  substantial  rights  (section  78, 
Mills*  Ann.  Code),  and  subversive  of  a  rule 
established  by  many  decisions  of  our  courts, 
concerning  Judgments  on  conflicting  testi- 
mony. 

Schnch  was  general  manager,  stockholder, 
and  president  of  the  mining  company,  and, 
as  Bach,  hired  plaintiff  as  a  timekeeper  and 
laborer  lu  December,  1907,  and  the  plaintiff 
continued  to  work  for  the  company  up  to 
July  6,  1908.  His  wages  were  not  paid  for 
June,  and  he  took  up  the  matter  with  Schoch 
concerning  the  payment  thereof.  They  had 
some  talk  about  it  over  the  telephone,  and 
otherwise,  and  some  letters  passed  between 
them  as  to  the  matter.  Plaintiff's  version 
of  it  is  that  Schuch  agreed  to  pay  his  wages 
individually  from  and  after  that  time  if  he 
would  continue  to  work;  Schuch  denied  it, 
and  this  was  the  issue  tried.  The  court,  by 
the  Instruction  quoted  In  the  majority  opin- 
ion, eliminated  any  other  lssu&  The  fol- 
lowing extracts  from  plaintUFa  testimony 
show  the  basis  of  the  oonxf  a  ruling,  and  the 
Jury's  verdict: 

"Q.  Now,  what  I  am  getting  at,  did  you 
have  a  oonmsation  on  the  6th  day  of  July, 
1908,  with  Mr.  Schnch  with  reference  to  bis 
paying  you  from  that  time  on?  A.  Very 
doae  to  the  eth,  U  not  the  6th." 

"Q.  What  did  ha  say  to  yon  with  reference 
to  your  ^MP"""u<"g  working  on  for  himt  A. 
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He  said  he  would  pay  It  himself.  Q.  About 
when  was  the  conversation  you  had  with  Mr. 
Schuch  with  reference  to  getting  your  pay? 
A.  Hare  had  a  good  many  conversations 
about  It 

"Q,  What  did  he  say  with  reference  to 
that  letter?  A.  I  was  talking  about  the 
money,  and  he  said  he  would  pay  It 

"Q.  You  had  two  conversations  with  him? 
A.  Yes,  sir.  Q.  And  in  both  of  these  con- 
versations he  referred  to  these  two  letters? 
A.  Yes,  sir;  he  said  he  would  pay  this 
money  himself." 

On  cross-examination,  in  reference  to 
Schuch's  first  promise: 

"Q.  For  how  long  a  time  had  he  been  tell- 
ing you  that?  A.  Let  me  see — from  the  first 
be  owed  me.  I  think  that  was  in  June.  It 
was  the  first  time  be  paid  the  rest  and  didn't 
pay  me. 

"Q.  What  did  he  say  about  you  continuing 
working  there?  A.  He  wanted  me  to  stay 
right  on  with  hloL" 

In  reference  to  his  time  book  containing 
dally  time  of  himself  and  the  other  men: 

"Q.  Tell  the  Jury  what  It  has  at  the  head? 
A.  Labor  performed  for  the  Friday  Leasing 
Company. 

**Q.  And  you  never  put  Phillip  Sehuch's 
name  in  any  of  these  statements?  A.  I  don't 
think  I  did.  He  told  me  to  make  ont  my 
statements  that  way. 

"Q.  From  the  last  of  June,  1908,  to  the 
present  time  the  Friday  Mining  &  Leasing 
Company  have  been  owing  you  something  all 
the  time?  A.  Schuch  has  been  owln^  me. 
It  has  never  been  squared  up. 

"Q.  And,  except  for  what  Mr.  Schuch  wrote 
in  letters  to  you,  he  didn't  say  anything  more 
than  was  said  to  you  on  or  about  the  6th 
of  July,  1908,  about  paying  you?  A.  Why, 
about  paying  me,  he  has  told  me  time  ai^ 
again  be  would  pay  me. 

"Q.  Now,  will  you  tell  this  Jury  exactly 
what  words  Mr.  Schuch  said  to  you  whereby 
he  hired  you  to  work  for  him?  A.  He  told 
me  to  stay  with  him,  and  he  would  pay  me ; 
that's  the  words. 

"Q.  Until  yon  commenced  this  suit  did 
you  ever  make  a  demand  upon  him  personally 
to  pay  this  or  any  part  of  this  time  ac- 
count?  A.  Yes,  Birr 

"Q.  In  what  way;  by  letter  or  word  of 
mouth?  A.  I  don't  know  whether  by  let- 
ter or  not 

"Q.  And  did  he  not  reply  that  the  company 
mu  getting  In  money  as  best  It  could  from 
the  stockholders?  A.  He  has  told  me  the  com- 
pany were  doing  the  best  they  could  to  raise 
money,  but  that  he  would  pay  me  what  was 
owing  me  himself. 

"Q.  Now,  you  went  to  Denver  once,  did 
you  not,  at  Mr.  Sehuch's  expense,  and  as 
the  gaest  of  the  company,  and  were  enter- 
tained there  at  the  Shirley  Hotel?  A.  I  was 
there  at  the  Shirl^  with  the  exception  of 
12  days. 

"Q*  Do  jfm.  recollect  when  that  was?  A. 


I  think  last  4th.    X  am  pretty  certain  It 

was  last  4th. 

*'Q.  In  1909?  A.  Wen,  I  coniant  tOU  yon ; 
some  time  in  July  last  year. 

**Q.  Did  you  at  that  time  make  claim  upon 
Mr.  Schuch  personally  to  pay  yon  the  money 
then  owing  yon?  A.  At  ISia  time  that  I  was 
there? 

**Q.  Yes.  A.  I  asked  him  for  it,  and  he  said 
he  would  pay  it  Q.  Who  was  present?  A. 
I  don't  know.  I  never  dunned  him  tor  mon^ 
in  the  presence  of  anybody. 

"Q.  Wasn't  the  directors  there?  A.  No, 
sir;  there  was  a  gathering  at  that  time,  and 
he  took  me  to  Mr.  Peterson,  and  wanted 
me  to  tell  them  what  I  knew  of  the  mine. 

"Q.  Then  you  say  at  that  time  you  made 
a  i>erBonal  request  to  pay  the  money  he  nwed 
you,  and  he  said  he  would?  A.  Yes;  that'i 
all.  I  think  he  paid  me  $2 ;  bat  he  said, 
'You  need  not  make  any  account  of  it' " 

It  Is  true  the  plaintiff  testlQed  that  Schuch 
"guaranteed"  the  payment  of  his  wages  as 
quoted  in  the  majority  opinion;  but  it  was 
in  regard  to  money  eamed  prior  to  July  6, 
1908,  and  It  was  in  answer  to  the  following 
question:  "I  will  ask  you  who  you  were  work- 
ing for  then  during  the  month  of  June,  1908, 
and  the  first  six  days  of  July,  for  Schu<^ 
or  for  the  Friday  Mining  &  Leasing  Com- 
pany?" 

In  addition  to  the  qnotationfl  from  Sehuch's 
letters  In  the  majority  opinion,  I  quote  the 
following:  "Now,  Mr.  Dalley,  I  want  you  and 
Judson  to  do  me  one  favor,  and,  if  any  of  the 
other  boys  are  willing  to,  I  will  gladly  do  for 
them  on  the  same  basis.  •  •  •  Now,  Mr. 
Doiley,  I  want  yon  and  Judson  to  help  me 
bold  the  Friday  Mine  until  I  can  get  the 
money  together  to  clean  up  its  debts  and 
proceed  with  the  development  work  Just 
enough  to  hold  the  contract"  Schuch  further 
testified  on  this  issue:  "I  wrote  the  letter 
of  October  22,  1908,  and  I  intended  to  see 
those  men  paid.  •  *  *  I  would  say  there 
was  then  some  conversation  to  the  effect  that 
I  wanted  Mr.  Dalley  to  continue  with  the 
mine,  and  stick  to  m^  and  I  would  stick  to 
him." 

If  Schuch  t  would  say  this,  tt^ether  with 
his  letters  quoted  in  the  majority  opinion. 
In  writing,  does  it  not  indicate  the  truth 
of  plaintiff's  testimony  as  to  what  he  said 
orally?  From  any  viewpoint  was  there  not 
enough  in  the  testimony  to  justify,  the  oonrt 
In  submitting  the  Issue  to  the  Jury? 

At  the  close  of  the  evidence  Schuch  asked 
for  an  Instruction  to  the  effect  that  there 
was  no  evidence  to  bind  him  individually, 
which  the  court  refused,  but  gave  two  In- 
structions requited  by  him,  one  quoted  In  the 
majority  opinion,  and  the  other  as  follows: 
"In  any  event  a  verdict  against  the  defend- 
ant Phillip  Schuch  cannot  be  recovered  for 
more  than  the  amoimt  of  unpaid  indebtedness 
which  has  accrued  since  the  6th  day  of  July. 
1908." 

Sehuch's  teqoest  for  thoae  Instmcttona, 
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ud  ttie  slTliif  of  Otem,  abowB  ideaily  Qie  l9- 
ane  that  «u  tried.  No  attempt  web  made 
to  hold  Sehndi  as  a  xnarantor,  and  Qie  oonrt 
took  such  conaidwatltm  from  the  Jury,  and 
limited  tlie  Inry'e  deliberatloiui  to  one  Issue 
alone. 

In  tlie  late  case  of  Hall  t.  Allen,  46  Colo. 
355.  X04t  Pac  489,  tbe  Snpieme  Oonrt  a 
Blmilar  promise  not  within  the  statute.  Al- 
len waa  a  physician,  and  bad  been  attending 
Mrs.  Hall's  bioUie;  In  a,  hospital  for  a  short 
tim^  and.  while  so  attending  hUn,  received  a 
letter  frcon  Mrs.  Hall  making  inqnlxy,  and, 
m  answering  it,  received  the  letter  co^ed 
hi  tbe  ooDzf  ■  oidnion  (46  Colo.  856,  104  Pac. 
490),  wberdn  she  said:  "Doctor,  may  I  ask  a 
favor  of  yon,  namely,  that  yon  let  me  know 
every  day  or  two  Just' how  he  is  doing,  and 
even  a  postal  card  will  be  appreciated.  And 
we  will  gladly  pay  all  expense.  •  •  • 
AU  of  bis  expenses  will  be  paid  later  on,  and 
we  want  him  to  have  anything  to  make  him 
more  comfortable,"  eta  The  court  held  this 
was  "a  request  to  the  doctor  to  continue  to 
render  such  services  required,"  and  the  coart 
Mid:  "The  questions  as  to  whether  the  doc- 
tor relied  solely  upon  this  employment,  and, 
if  a  third  person  Is  liable  at  all,  the  prom- 
isor's ondertaking  is  collateral,  are  ellminat* 
ed  from  our  conslderatiou  by  proper  Instruc- 
tions to  the  Jury  upon  that  phase  of  the  case, 
which  found  adversely  to  the  contention  of 
the  appellant,  which  findings  we  think  there 
la  saffident  evidence  to  sustain." 

The  opinion  dtes  Boston  v.  Farr,  148  Pa. 
220,  23  Aa  901.  In  that  case  a  physldan 
had  attended  defendant's  stepson  for  a  time, 
ud.  another  physician's  assistance  being 
needed  In  an  operation,  he  stated  to  defend- 
Ukt  that  he  did  not  know  whether  he  would 
be  paid  or  not,  and  defendant  replied:  "If: 
the  boy  dies,  I  don't  vrant  any  blame  resting 
on  ma  You  go,  and  get  the  doctor,  and  do  all 
jm  can  for  the  boy.  I  will  see  that  yon  get 
your  pay."  The  court  held  this  waa  an  orig- 
inal promise. 

Khig  V.  Sdmlston,  88  lU.  257,  Is  also  cited, 
wherein  the  court  held  the  promisor  liable 
for  a  idiyaician's  services  from  and  after  an 
<fler  and  request  that  he  "continue  bis  la- 
bors." 

If  BOTloes  are  performed  for,  or  goods  sold 
to,  one  person  at  the  request  of  another,  and 
tbe  credit  Is  given  to  him,  he  is  liable.  Gea- 
17  V.  O'Neil,  73  lU.  693.  Bchucb  requested 
the  plaintiff  to  conUnne  working  for  the  min- 
ing company,  saying  be  would  pay  the  plain- 
tiff himself,  if  he  would  continue  his  work. 
Plaintiff  had  refused  to  credit  the  company 
any  longer,  and  must  have  given  credit  to 
Sdrncb  thereafter. 

That  plaintiff  put  at  the  top  of  the  page  of 
dally  time  record  for  the  ottier  men  and  him- 
Klf  tbe  words  *'l4ibor  performed  for  the  Fri- 
day Leasing  Company"  does  not  show  that 
plaintiff  credited  tbe  company ;  furthermore. 


he  testified  t^t  Schndi  tdd  Urn  to  makft  Ua 
statements  tbat  way.  Plaintiff  was  looking 
after  evorytblng  as  superintendent,  hired  the 
men,  k^  the  time  fer  all,  along  with  that  of 
bis  own,  and  sent  tbe  statement  tat  all  to 
Sdiucb,  in  Denver.  Checks  were  returned, 
and  plaintiff  paid  men.  Plaintiff  never  kept 
a  separate  personal  account,  nor  did  he  pre* 
sent  any  s^rate  personal  statement  Tbe 
majority  opinion  says  be  never  demai^ded 
payment  ct  Schucb  individually  prior  to  tbe 
suit;  but  the  foregoing  testimony  shows  the 
contrary. ' 

Schnch  bad  an  individual  as  well  as  a  rep- 
resentative capacity,  and  his  repres^tative 
capacity  did  not  bar  him  from  acting  as  an 
indlvlduaL  Tbe  contested  fact  was  peculiar- 
ly a  question  for  tbe  Jury.  They  saw  tbe 
witnesses  on  tbe  stand,  observed  thtdr  de- 
meanor, and  so  did  tbe  court.  The  Jury 
found  ttie  Issue  for  the  plaintiff;  the  court 
ordered  Judgment  thereupon,  and  denied  a 
new  trial  The  Judgment  should  stand. 


PLANK  V.  MAXWELL  St  aL 

(Court  of  Appeals  of  Colorado.  Nov.  10,  1918.) 

1.  Tbndob  and  FnaoHASBB  (8  84*)— iDBiwrrT 
OF  Land— Fbaud, 

Wiiere  plaintiff  falsely  described  the  loca- 
tion of  land  which  he  sold  to  defendants,  so 
that  tbe  land  defendants  viewed  In  accordance 
with  stich  description  vras  much  more  valuable 
than  that  which  plaintiff  owned  and  conveyed 
to  defendants,  anch  fraud  was  a  complete  de- 
fense to  an  action  to  enforce  payment  of  a 
balance  of  the  price,  regardless  whether  plain- 
tiff had  actual  knowledge  of  the  mistake,  under 
the  rule  that  where  a  person  makes  an  unquali- 
fied false  statement  of  a  fact  which  is  suscep- 
tible of  knowledge,  knowledge  is  Implied,  and  if 
he  hss  no  knowledge,  he  is  gollty  of  actaal 
fraud. 

[Ed.  Note.— For  other  cases,  see  Tendor  and 
Purchaser,  Gent  Dig.  1 89;  Dec.  Dig.  1 34.*] 

2.  Vbndob  Ann  Pubohabbk  ^  17*)— Hbbtino 
or  Mind»—Misdbscbiption  or  Land. 

Where  plaintiff  miadescribed  the  land 
which  he  contracted  to  sell  to  defendants,  so 
that  tbey  examined  other  lands,  which  they 
supposed  they  were  buying,  than  that  describ- 
ed in  the  conveyance,  there  was  no  meeting  ot 
minds  snffi<dent  to  establish  a  valid  contract. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {  21;  Dec.  Dig.  f  17.*] 

Appeal  from  District  Court,  Bfeaa  County ; 
Sprigg  Shackleford,  Judge. 

Action  by  J.  G.  Plank  against  Sadie  Max- 
well and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

J.  W.  Rozzelle,  of  Salt  Lake  C^ty,  Utah, 
for  appellant  Wheeler  &  Welser,  of  Grand 
Junction,  toT  appdleea. 

CUNNINGHAM,  P.  J.  Since  tbe  opinion 
in  this  case  was  prepared  our  attention  has 
been  called  to  tbe  death  of  the  appellee,  Max- 
well, and  by  proper  order  his  widow  and 
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ddldrok  haT«  been  Bolntitnted.  WlOi  this 
preliminary  explanation  we  do  not  deem  It 
necessary  to  redraft  the  cqdnloA. 

Flank,  tbe  appellant,  1^0  was  plaintiff  be- 
low, and  who  will  hereinafter  be  referred  to 
as  plaintiff,  sold  a  iO-acre  tract  ol  onlm- 
prored  land  to  Maxwell,  the  appellee  defend- 
ant below,  reo^Ting  91,000  In  cash  and  two 
notM  fbr  $500  eadi  in  payment  therefor. 
l%eBe  notes  were  secnred  by  a  tmst  deed  on 
the  land.  Defoidant  de&nlted  in  the  pay- 
ment of  the  notes,  and  plaintiff  brooght  his 
action  In  tt»  connfy  court  to  foreclose  the 
tmst  deed  wbldi  defendant  had  given.  De* 
f^dant  answered,  chafing  plaintiff  with 
liaTing'  misr^resented  the  land,  the  mlsr^ 
resentatlons  consisting  in  directing  defendant 
to  one  tract  of  land,  which  plaintiff  did  not 
own,  and  selling  an  entirely  different  and 
vastly  inferior  tract.  There  Is  no  attempt 
made  by  plabitlff  to  dispate  the  deception, 
but  he  bottoms  his  whole  defense  upon  Ig- 
norance as  to  where  the  land  he  owned  and 
was  selling  actually  lay.  Plaintiff  had  seen 
his  land  but  once  or  twice  before  he  sold  it 
to  defendant.  It  lay  several  miles  from 
Ornnd  Junction,  and  In  an  uncultivated  and 
unimproved  section  of  country.  Before  de- 
fendant went  to  look  at  the  land,  be  and  one 
Harris,  who  was  showing  tbe  laud  for  the 
purpose  of  inducing  defendant  to  buy  it,  call- 
ed upon  plaintiff,  who  gave  the  two  men  ex- 
plicit instructions  as  to  the  direction  and 
distance  they  must  go  in  order  to  find  his, 
plaintiff's,  laud.  In  addition  to  ^vlng  the 
direction,  and  distance,  plaintiff  described  a 
post  or  stake  which  he  said  stood  at  the 
northeast  corner  of  the  land  he  owned  and 
was  offering  for  sale.  He  also  described  cer- 
tain natural  objects  near,  such  as  a  small 
butte.  stone,  etc.  With  these  directions  and 
descriptions  received  from  plaintiff,  Harris 
and  the  defendant.  Maxwell,  proceeded  to 
the  stake,  finding  it  without  trouble.  Tbe 
land  that  lay  to  the  southwest  of  this  stake, 
which  they  had  been  told  by  plaintiff  was 
his,  was  a  very  flue  tract,  level  and  of  splen- 
did red  soil.  But  the  stake  was  not  at  the 
northeast  comer  of  plaintiff's  land.  It  was 
a  quarter  of  a  mile  distant  from  that  point, 
and  the  land  actually  owned  by  plaintiff, 
and  which  he  deeded  to  Maxwell,  was  rough, 
hilly,  and  practically  worthless.  The  evi- 
dence offered  by  defendant  to  support  these 
statements  waa  ample  and  practically  uncon- 
tradicted. Upon  returning  from  the  sup- 
posed view  of  the  land,  Harris  and  Maxwell 
again  called  upon  plaintiff,  and  told  him  they 
had  found  the  stak^  describing  St  and  its 
surroundings  with  considerable  minnteneaa. 


Again  plaintiff  stated  to  them  that  the  stake 
was  at  the  northeast  comer  of  his  land.  Be- 
lying upon  these  statem^ts,  defendant 
bought  the  land  as  hereinabove  stated.  In 
his  answer  defendant  counterclalmed  for  the 
91,000  he  bad  paid,  wltti  Interest,  expenses 
paid  1^  him  for  a  snrr^,  and  pei^ps  other 
items:  BoQi  in  the  eonm^  and  later  In  tbe 
district  court  to  whldh  fiie  case  waa  aweal- 
ed.  Judgment  wmt  In  favor  of  tlie  defendant 

(1]  T^t  plaintiff  falsely  deMtlbed  the  lo- 
cation of  his  land  cannot  be  questioned ;  in- 
deed, he  admits  it  If  plaintiff  had  known 
that  his  statements  ooucemlng  the  locatiim 
of  the  stake  were  false,  at  tibe  time  he  made 
them,  there  oould  be  no  possible  doubt  as  to 
the  correctness  of  the  Judgment,  since  it  was 
shown  that  defendant'  was  a  man  of  no  ex- 
perience In  the  matter  of  locating  lands,  and 
had  no  knowledge  whatever  as  to  section 
comers  in  the  vicinity  of  the  Isnd.  But  the 
authorities  are  ample  in  support  of  the  prop- 
osition that  it  is  not  necessary  that  a  vendor 
should  have  absolute  or  actual  knowledge  of 
the  falsity  of  his  statemoits  under  circum- 
stances such  as  we  have  narrated.  "If  a 
person  makes  a  positive  and  unqualified  false 
statement  of  a  fact  which  is  susceptible  of 
knowledge,  an  afiSrmatlon  of  knowledge  Is 
Implied  from  the  positive  character  of  the 
statement ;  and,  if  he  has  no  knowledge,  he 
is  guilty  of  actual  fraud."  14  Bna  lAw 
(2d  Ed.)  99.  Other  authorities  sustaining 
this  rule  are:  Lahay  v.  Bank,  is  Colo.  339, 
25  Paa  704,  22  Am.  St  Sep.  407;  Sellar  v. 
Clelland,  2  Colo.  532 ;  Gooddale  v.  Mlddaugh. 
8  Colo.  App.  223,  46  Pac.  11;  Stimson  v. 
Helps,  9  Colo.  83.  10  Paa  290;  Ballard  v. 
Lyons,  114  Minn.  264,  131  N.  W.  320,  88  L.  B. 
A.  (N.  S.)  801;  Vincent  v.  Corbett,  04  Miss. 
46,  47  South.  641,  21  L.  B.  A.  (N.  S.)  86; 
20  Cyc.  33.  Under  the  foregoing  authorities, 
plaintiff  having  stated  unqualifiedly  and  as  of 
his  own  knowledge  where  the  land  which 
he  owned  lay,  he  cannot  now  be  heard  to  say 
that  he  had  no  such  knowledge,  or  tiiat  de- 
fendant was  so  negligent  In  accepting  his 
statement  as  to  bar  his  rl^t  of  recovery. 

[2]  It  Is  urged  on  behalf  of  plaintiff  In  the 
o[>enlng  brief  (no  reply  brief  has  been  filed 
by  him)  that  there  was  never  a  meeting  of 
the  minds  of  Plank  and  Maxwell  because  of 
the  misdescription  of  the  land.  It  is  not 
entirely  clear  how  this  contention  (which  we 
are  di^sed  to  brieve  sound)  can  avail  plain- 
tiff In  his  attempt  to  collect  the  balance  of 
the  purchase  price  of  Ute  land.  Two  courts 
have  found,  properly  as  we  think,  for  Oie 
defoidant,  the  appellee  her& 

Judgment  affirmed. 
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BOVBB  et  aL  T.  BOTLB. 
(CoDrt  of  Anwob  of  Colondo.  Not.  10;  191S.} 
L  CoBPounoirB  (i  860^  —  DntmoBs— Pbb- 

BOnAI,  LUBZUrr— OOHFLUXT  — COHSIXITO- 

noiT. 

In  an  aetlMi  to  enforce  the  iwraonal  Ua- 
biUtr  <tf  direeton  of  a  oorporatloii,  the  oom- 
plaiut  alleged  that  during  the  year  1909  de- 
fendant companj  incarred  certain  obUgationi 
toward  plaintUE  and  bdoiLgiiig  to  him,  for  which 
plaintiff  dnlj  recovered  jndnnait  for  a  aped- 
fied  ram  and  coata,  (hat  Mfendanta,  aa  offi- 
cers and  directors,  did  not,  ae  reauired  by  law, 
file  their  annual  report,  and  had  not  filed  each 
annual  report,  wherel^  they  became  individual- 
ly liable  to  plaintiff  **for  lald  Jod^nent  ren- 
dered as  afoi^aid  for  the  debta  of  the  cor- 
poration." HOd,  diat  tiw  action  was  based  on 
the  jndgmoit^  and  not  on  tlie  original  canse  of 
action. 

[Ed.  Note.— Fot  other  cases,  see  Gorpmrnttons, 
Gent  Dig.  H  1608,  1606;  Dec  Dig.  i  860/^ 

2.  OOBPOSATIONS  (I  888*)— Rbpobtb— Failubi 
TO  FXUE— OfIIOKBS  AKD  DIBBOTOB8— Ikdi- 
TIDUAI.  lilABIUTT. 

Where  oflScers  and  directors  of  a  corpora- 
tion failed  to  file  an  annoal  report  of  its  Duai- 
pess,  as  required  by  Rev.  St.  1908.  {  911,  proTid- 
ing  that  a  failure  to  file  such  report  Bhatl  render 
tbe  officers  and  directors  individuaUy  liable  for 
corporate  debts  for  the  preceding  year,  they 
were  not  liable  for  the  payment  a  judgment 
recovered  againat  the  eorpmratioii  after  the 
necessary  report  had  been  filed  and  fbelr  de- 
tinlt  removed. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
gvL^Dig.  H  1460,  1461-1466;   Dec  Dig.  1 

S.  COBPOKATIOITS  (|  S26*)— OmOEBS  AND  Dl- 

■BCT0B8— Debts— Inditiduai.  Liabiutt. 
Bev.  St.  1908,  I  911,  providing  for  the  filing 
of  annual  reports  oy  the  officers  and  directors 
corporations,  and  making  them  individually 
liable  for  debts  incarred  during  the  preceding 
year  is  case  of  the  failure  to  file,  Is  penal  in 
character,  and  must  be  strictly  construed. 

[Ed.  Note.— For  other  eaaes,  aee  Gorporations, 
Cent  1418,  1400%,  1468.  1^;  D«c 

4.  CoRPOEATIOnS  (I  860*)— OmCEBB  AMD  Dl- 

BaCTOBS— Debts- Individual  Liabiutt  — 
Bbpobts  —  Failubb  to  File  —  Statutes  — 

CO.-fSTBUCTION— "PbKCKDINO  YeAB." 
Bev.  St  1908,  |  911,  provides  that,  if  the 
urMton  of  any  corporation  shall  fail  to  file  a 
■pedfied  annual  report,  they  shall  be  jointly 
ind  Kverally  liable  for  alt  debts  of  the  corpora- 
tion contracted  daring  the  year  next  preceding 
tbe  time  when  the  report  shoaid  have  Been  filed 
■nd  ontU  it  la  filed.  The  statute  also  requires 
tbat  the  report  be  filed  within  60  days  from 
Jannary  let  HOd,  that  the  "preceding  year," 
daring  which  directors  become  personally  lia- 
ble for  foilure  to  file  the  necessary  report  dates 
iTom  the  sixtieth  day  after  Jannary  1st,  and 
Rutes  back  12  months  from  the  date  on  which 
the  default  attaches,  so  that  a  complaint  to 
tnforce  such  liability  moat  necessarily  allege 
when  the  obligation  on  which  it  is  based  oc- 
nrred,  so  as  to  show  that  it  is  within  the  time 
■Pecified:  an  allegation  that  it  was  incurred 
niiag  the  year  1909  being  insnfflcient 
„[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  160S,  1606;  Dec.  Dig.  |  360.*] 

5.  COEPOBATXOHS  ({  840*)— OXTIOEBS  AND  Dz- 

BCTOBo— Personal  Liabilttt- "Debt." 
,    Tbe  term  "debt"  as  used  in  Rev.  St  1908, 
I  91L  imposing  Individual  liability  on  direc- 
tors of  a  corporation  for  failure  to  file  required 
nports  for  we  debts  of  the  corporation  during . 


the  year  next  preceding  tiie  time  when  the  re- 
port is  required,  means  an  anconditlonal  prom- 
ise to  pay  a  fixed  sum  at  a  specified  time,  and 
is  not  synonymous  with  "obligation/*  nor  does 
it  include  Iiab0t7  for  torts  (citiDg  Words  and 
Phrases,  voL  2,  pp.  1864-1886.  See,  also,  vol. 
8,  p.  7628). 

[Sid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {|  1478. 1474,  1476-1478;  Dec  Dig. 
i  840.*] 

8.  COBPOBATIONS   ({  82*)  —  GoilIBAOr  —  CON- 
STBUCnON— COBPOBATE  LIABILITY. 

Plaintiff  purchased  certain  stock  in  a  cor- 
poration under  a  contract  that  in  case  the  cor- 
poration did  not  commence  the  manufacture 
of  an  automatic  water  Uft  and  compresser  at 
once,  and  complete  the  machine  on  or  before 
June  28,  1909,  plaintiff  might  return  the  stock 
and  receive  from  the  corporation  the  entire 
amount  paid  therefor.  Held,  that  no  obliga- 
tion to  repay  was  imposed  on  tbe  corporation 
until  plaintiff  availed  himself  of  the  option  to 
tender  back  tbe  stock  and  demand  repayment 
BO  that  a  complaint  based  thereon  wliich  did  not 
allege  that  the  corporation  lud  failed  to  comply, 
or  that  plaintiff  had  elected  to  avail  himself  of 
the  option,  was  insufficient 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  286-296;  Dec.  Dig.  {  82*] 
7.  EVIDENOE  832*)— JUDOMBHT— JTUDOianT 

Boll. 

A  judgment  and  the  complaint  on  which  It 
was  based,  without  the  judgment  roll,  is  inad- 
missible to  prove  the  judgment 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  D]<.  U  1237-1246;  Dec  Dig.  |  332.*] 

Appeal  fn»n  District  Goart,  Denver  Oonn- 
tj ;  George  W.  Alien,  J-aHgi^ 

Action  by  Charles  A.  Boyle  against  B,  T. 
BoTee  and  others.  Judgment  for  plaintiff, 
and  defendants  appeaL  Berersed  and  re- 
manded. 

William  0.  Danks,  U  V.  Crawford,  and 
Felix  B.  Tait,  all  of  Denver,  for  appellants. 
S.  S.  Abbott  and  B.  D.  Beee^  both  of  Denver, 
tor  appellee. 

CUNNINOEAM.  P.  J.  This  action  was 
brought  by  Boyle,  the  appellee,  to  whom  we 
shall  hereafter  refer  as  plaintiff,  against  ap- 
pellants, to  whom  we  shall  hereafter  refer 
as  defendants,  under  section  911,  R.  S. 

The  first  paragraph  of  the  complaint  al- 
leges the  corporate  capacity  of  the  Hydro-En- 
gine Power  &  Irrigation  Company,  of  which 
appellants  were  directors,  and  the  date  of  its 
Incorporation,  to  wit,  March  8,  1909.  The 
third  paragraph  alleges  that  tbe  defendants 
were  the  directors  of  said  company.  The 
fourth  paragraph  pleads  the  following  from 
s^tlon  911:  "And  If  any  such  corporation, 
Joint  stock  company  or  association  shall  fall, 
refuse  or  omit  to  file  the  annual  report 
aforesaid,  and  to  pay  the  fee  prescribed 
therefor,  within  the  time  above  prescribed, 
all  the  officers  and  directors  of  said  corpora- 
tion shall  be  Jointly  and  severally  and  indi- 
vidually liable  for  all  debts  of  such  corpora- 
tion, Joint  stock  company  or  association 
that  shall  be  contracted  during  the  year 
next  preceding  the  time  when  such  report 
should  by  this  section  have  been  made  and 
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filed,  and  ontt)  such  report  cAiall  be  made 
and  filed."  Those  portions  of  tbe  complaint 
abore  allnded  to  wrae  either  admitted  or  are 
not  vital  to  this  (untroTeray,  brace  need  not 
receive  further  consideration.  The  remain- 
ing paragraphs  of  Qie  complaint,  II  and  Y, 
read  as  follows : 

"Par.  II.  Thnt  said  company  dnly  tat 
cnrred  certain  obUgatlons  dazing  the  year 
1009  towards  the  plaintiff  herein,  and  be- 
longing to  the  plaintiff  her^n,  for  which 
said  plaintiff  dnly  recovered  Jud^nent  on  a 
case  tried  and  decided.  Finally,  on,  to  wit, 
the  16th  day  of  March,  1910,  said  plaintiff 
did  recover  Judgment  .In  the  sum  ot  ^,060, 
together  with  his  costs  In  Oiat  behalf  ex- 
pended, to  wit.  In  the  sum  of  $60.** 

"Par.  V.  That  said  officers  and  directors 
did  not,  in  pnrsaaiice  vltb  said  law,  file 
their  annual  r^rt  as  required  by  the  law 
referred  to  In  said  statute,  and  have  not 
filed  any  sn<di  r^ort.  whereby,  by  vfirtoe  of 
the  law  In  sadk  cases  made  and  provided, 
said  officers  and  directors  became  and  are 
personally  and  indlvldnaUy  liable^  Jointly 
and  severally,  for  the  debts  of  said  corpora- 
tion, and  are  liable  to  plaintiff  for  the  said 
Jndgmdit  rendered  as  aforesaid  fbr  the 
debts  of  bxlOx  corporation." 

Defendants  answered,  admitting  the  Judg- 
ment and  the  statute  as  pleaded  by  plaintiff, 
and  denying  all  other  allegations,  and  es- 
pecially denying  paragraphs  II  and  V  quoted 
abore.  The  defendants  further,  In  th^r 
answer,  demurred  to  the  compla^t,  on  the 
ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  On 
tlie  trial  appellants  admitted  their  official 
capacity,  and  It  was  further  stipulated  that 
the  corporation  was  organized  under  the 
laws  of  the  state  of  Colorado,  and  had  not 
filed  its  annual  report  as  required  by  stat- 
ute; but  It  was  stipulated  that  the  same 
was  filed  on  Mardi  9tb,  eight  days  after  It 
should  have  been  filed.  Aside  from  certain 
formal  exhibits  not  necessary  to  be  consid- 
ered, plaintiff's  proof  consisted  of  an  agree- 
ment entered  Into  between  the  corporation 
and  the  plaintiff,  bearing  date  May  24, 
1009,  which  we  shall  later  quote  in  part,  the 
complaint  against  the  corporation  on  which 
the  Judgment  pleaded  was  based,  a  certain 
notice  served  by  plaintiff  upon  the  corpo- 
ration offering  to  return  to  the  corporation 
the  stock  which  he  had  purchased  from  it, 
and  demanding  the  return  of  the  money 
whidi  he  had  paid,  and  a  note  that  he  had 
given  for  stock  In  the  company.  (This  notice 
will  be  referred  to  later  on,  and  its  purpose 
made  apparent.)  The  decree  of  the  district 
court  against  the  corporation,  being  the 
decree  pleaded  in  the  complaint  In  this  case, 
and  a  receipt  given  by  the  corporation  to 
plaintiff  admitting  the  payment  by  plaintiff 
to  It  of  $500  on  the  stock  purchase,  were 
also  Introduced.  No  witnesses  were  Intro- 
duced by  either  side,  and  the  defendants  of- 
fered no  proof  whatever.   At  the  close  of 


plaintiff's  cas^  defBudanta  moved  fbr  a  non- 
snlt  on  the  ground:  "OL)  That  ttie  complaint 
did  not  set  forth,  and  the  erldaice  support, 
any  original  cause  of  action  against  the  de- 
fendants, or  any  one  or  more  of  them,  as  con- 
templated under  section  Oil,  B.  S.  &)  That 
the  complaint  and  the  evid«ice  dlsdose  this 
to  be  an  action  based  wholly  upon  a  Judg- 
ment obtained  against  the  company  after  the 
renuval  ot  the  default  of  the  directors. 
•  •  •  m  That  the  plaintiff  has  failed  to 
establish  any  original  cause  of  action  against 
the  defendants,  or  any  one  or  more  of  them." 
This  motion  was  denied,  and  Judgment  was 
rendered  against  defbndants,  from  which 
this  appeal  Is  prosecuted. 

The  Bgnemeat  Introduced  in  evidence,  and 
hereinabove  referred  to,  discloses  that  Boyle 
had  subscribed  for  4,000  shares  of  tiie 
treasury  stoCk  ot  the  corporation,  for  which 
he  was  to  pay  fl,O0O,  as  follows:  $500 
cash,  and  the  balance  in  a  bankable  note 
due  In  six  months.  In  t^te  agreonent 
the  -corporation  bound  Itself  that  it  would 
at  once  commence  the  manufacture  of  an 
automatic  water  lift,  and  complete  the  ma- 
chine on  or  before  June  28,  1009.  It  la  then 
provided  in  this  agreemeait  that:  "In  case 
said  part7  of  the  first  part  [the  corporation] 
does  not  commence  the  manufacture  of  said 
automatic  water  lift  and  air  compressor  at 
once,  and  does  not  complete  said  machine 
on  or  before  June  28tb,  Charles  A.  Boyle 
is  to  have  the  option  of  reverting  his  stock 
back  to  the  party  of  the  first  part,  and  the 
party  of  the  first  part  hereby  agrees  to  re- 
fund the  entire  amount  paid  by  said  Charles 
A.  Boyle  on  such  stock  to  him,  when  such 
stodi  shall  have  been  delivered  [apparently 
meaning  redelivered  or  delivered  back]  to 
party  of  the  first  part" 

The  notice  served  by  Boyle  upon  the  cor- 
poration, and  which  was  Introduced  In  evi- 
dence In  this  case,  and  of  which  we  have 
already  made  mention,  recites  the  agreement 
between  Boyle  and  the  corporation  of  May 
24t&,  and  Its  terms  and  conditions;  asserts 
that  the  agreement  has  been  violated  in 
that  the  company  had  not  completed  the 
air  compressor  on  or  before  Jime  28,  1909 ; 
tenders  back  to  the  corporation  plaintlfTs 
certificate  for  2,000  shares  of  stock;  and 
demands  the  repayment  of  the  $500  which 
he  had  paid  to  the  corporation,  and  the  re- 
turn of  hla  note  for  $500.  This  notice  ten- 
ders 2,000  shares  of  stock;  whereas,  the 
plaintiff  appears  to  have  purchased  4,000 
shares  of  stock,  but,  as  no  point  is  made 
of  this  discrepancy,  we  shall  not  further 
notice  it  Tbia  notice  Is  not  dated,  nor  is 
there  anything  to  Indicate  whea  the  same 
was  served. 

[1,2]  1.  We  shall  first  consider  and  de- 
termine whether,  under  the  pleadings,  the 
plaintiff  counted  on  his  Judgment  against 
the  corporation,  aa  it  is  held.  In  Tabor  v. 
Commercial  National  Bank.  62  Fed.  883,  10 
C.  0.  A.  429,  he  might  have  done^  or  whether 
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he  counted  on  tbe  original  obllga^n.  Conn- 
set  for  plalntifl  repeatedly  on  the  trial  below 
Tigoronsly  insisted  (as  Indeed  he  was  obliged 
to  do  In  order  to  maintain  his  canae,  since 
the  judgment  pleaded  was  not  rendered  until 
after  the  annual  report  had  been  filed  and 
the  default  of  the  defendants  removed)  that 
he  was  not  suing  on  the  judgment  At  one 
point  during  the  course  of  the  trial  he  used 
this  language:  "I  am  not  suing  on  the  jadg- 
ment.   I  am  suing  on  the  obligation  against 
the  officers  and  directors.   I  only  state  that 
it  ripened  into  a  judgment,  and  became  a 
Judgment,  for  the  purpose  of  showing  this 
situation.   •   *   *  And  the  decree  [mean- 
ing the  decree  against  Hie  corporation]  is 
simply  evidence  of  the  amount  of  the  indebt- 
edness and  the  judgment.    All  I  have  to 
show  here  is  when  the  obligation  was  con- 
tracted."   We,  however,  are  unable  to  per- 
ceive under  the  pleadings,  any  escape  from 
defendants'  contention  tliat  the  plaintiff  did, 
in  fttct,  notwithstanding  the  protest  of  his 
coonsel  to  the  contrary,  count  upon  the  judg- 
ment agataiat  ttie  corporation.   And  In  sup- 
port of  our  conduGlon  we  call  attention  to 
sar^niAs  II  and  V  of  the  ounplalnt,  here- 
inabove set  forth.  If  the  idainttft  counted  on 
the  judgment  as  the  debt  for  which  be  was 
mlng,  then  the  Judgmuit  in  Uiis  case  must 
be  revmed,  since  the  judgment  againgt  the 
corporation,  pleaded  and  introduced  on  this 
trial,  was  rendered,  as  we  have  said,  some 
live  or  six  days  after  the  defendants  had 
complied  with  the  statute  by  flling  their  an- 
nual report 

[S]  2.  If  tbe  defendant  counted,  as  counsel 
states  he  did,  upon  the  original  obligation, 
then  his  complaint  was  fatally  defective  for 
reascHiB  which  we  shall  now  proceed  to  point 
out.  At  the  threshold  of  this  branch  of  tbe 
discosslon  it  must  be  borne  in  mind  that  a 
liability  of  the  sort  here  sued  upon  Is  penal, 
and  therefore  strictly  construed.  Both  the 
Supreme  Court  and  Court  of  Appeals  of  this 
state  have  often  so  ruled,  and  we  Imow  of 
U)  well-adjudicated  case  to  the  contrary. 
In  the  case  of  Colorado  Fuel  &  Iron  Co.  v. 
Unhart  6  Colo.  App.  515,  41  Pac  836, 
wherein  the  statute  now  t>efore  ns  was  un- 
der consideration,  It  is  said:  "But  there 
Ik  another  light  in  which  the  question  may 
be  considered.  The  statute  Just  Invoked  is 
penal  In  Its  character.  The  debt  was  owing 
by  the  Boiling  Mills  Company,  and  not  by 
tbe  def^dants.  Its  amount  was  recoverable 
from  them  as  a  penalty,  and  not  as  an  in- 
debtedness. They  are  therefore  entitled  to  a 
strict  constmction  of  the  statute.  There  are 
no  equities  In  the  plaintiff's  favor  as  against 
tbem.  It  is  entitled  to  what  the  letter  of 
the  law  gives  it,  and  no  more."  See,  also, 
Hazelton  v.  Porter,  17  Colo.  App.  1-6,  67  Pac. 
170.  In  Anfenger  v.  Anseiger  Pub.  Co.,  9 
Colo.  377,  12  Pac.  400,  it  la  said :  "The  con- 
tnct  of  indebtedness,  the  default  of  the 
onporation,  and  tbe  directorship  of  the  de- 


fendants should  all  be  averred,  and  as  of 
such  dates  as  to  show  the  liability  of  the 
defendants  under  the  statute." 

[4]  A  casual  examination  of  those  portions 
of  the  complaint  flled  in  this  case  which  we 
have  quoted  shows  clearly  that  It  falls  to 
comply  with  the  requirements  of  a  good 
complaint  in  ^  cause  of  this  kind,  under  the 
authorities  just  cited,  since  it  faUs  to  state 
when  the  obligation  upon  which  the  com- 
plaint is  based  was  incurred.  It  has  t)een 
expressly  ruled  in  this  state  that  the  liability 
of  directors  of  a  corporation  for  failure  to 
comply  with  the  statute  in  the  matter  of  fll- 
ing annual  reports  attaches  after  60  days 
from  January  Ist,  and  that,  according  to 
the  plain  letter  of  the  statute,  "the  preceding 
year,"  for  the  debts  contracted  during  which 
the  directors  become  personally  liable,  dates 
from  the  sixtieth  day  after  January  1st, 
and  extends  back  12  months  from  the  date  on 
which  the  d^ult  attaches.  Bradford  v. 
GuUey,  10  Colo.  App.  146,  60  Pac  314.  Tbe 
plaintik  in  this  case  contented  himself  with 
alleging  that  the  obligation  Incurred  by  the 
corporation,  upon  which  he  seeks  to  recover 
in  thia  case,  was  incurred  durii^  the  year 
1909;  hence,  if  It  were  Incurred  during  d- 
tber  January  or  February  of  that  year,  there 
would  be  no  liability  on  tbe  part  ct  the 
defendants. 

[i]  8.  There  is  anoth«r  respect  In  wbl(A 
tbe  complaint.  In  our  judgment  Is  Insuffi- 
cient It  is  not  alleged  ttier^  that  plain- 
tUPa  action  was  based  upon  a  debt  (unless 
he  counted  upon  tbe  Judgment  against  the 
corporation,  which  he  expressly  disavows) ; 
the  language  of  the  complaint  being,  "that 
the  company  duly  Incurred  certain  oiUga- 
tiont."  No  description  whatever  appears  in 
the  complaint  as  to  the  nature  or  character 
of  the  alleged  obligation.  Our  statute,  it 
will  be  observed,  makes  the  directors  liable 
for  failure  to  file  tbe  annual  report  within 
the  proper  time  "for  all  debts  of  such  corpo- 
ration ♦  •  •  that  shall  be  contracted 
during  the  year  next  preceding,"  etc.  The 
word  "obUgation"  and  the  word  "debt"  are 
by  no  means  synonymous  terms.  Many  defi- 
nitions of  the  word  "debt"  will  be  found  in 
2  Words  and  Phrases,  p.  1868  et  seg.  In 
Saleno  v.  City  of  Neosho,  127  Mo.  627,  38 
S.  W.  190,  27  U  R.  A.  749,  48  Am.  St  Rep. 
653,  it  is  said :  "A  debt  is  understood  to  be 
an  unconditional  promise  to  pay  a  fixed  sum 
at  some  spedfled  time,  and  Is  quite  dlffer^t 
from  a  contract  to  be  performed  in  the  fu- 
ture, dependent  upon  a  condition  precedent 
wliich  may  never  be  performed,  and  which 
cannot  ripen  into  a  debt  until  performed," 
In  Lockhart  v.  Van  Alstyne,  31  Mich.  76,  18 
Am.  Rep.  166,  this  language  Is  used: 
"  'Debts,'  as  used  In  Comp.  Laws  1857,  % 
1821,  declaring  Uiat  on  the  neglect  or  refusal 
of  the  directors  of  a  manufacturing  company 
to  comply  with  certain  provisions  of  law 
regarding  the  flling  of  their  articles  of  asso- 
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datlott,  or  flUnir  annual  report,  the  directors 
shall  be  jointly  and  sererally  liable  for  all 
debts  of  the  corporation  contracted  during 
the  period  of  such  neglect  or  refusal.  Held, 
that  the  word  'debt,'  as  need  In  the  statnte, 
means  'present  debts,'  and  liabilltlea  which 
may  give  caose  of  action  against  the  com- 
pany and  resQlt  in  Judgment  against  it  are 
not  embraced  in  the  provision!"  In  re  Pat- 
man  et  aL  (D.  C.)  103  Fed.  464;  Weber  t. 
Draper.  170  Mich.  5S0, 136  N.  W.  596. 

From  these  authorities,  and  under  the 
strict  role  of  construction  applicable  to  cases 
of  this  sort,  we  think  it  is  not  enough  for  a 
complaint  to  allege  that  the  corporation  in- 
curred "certain  obligations";  bat  it  must  go 
farther,  and  plead  the  nature  of  these  obliga- 
tions, for  the  purpose  of  showing  afllrmatlTe- 
ly  that  they  fall  within  that  class  of  debts 
which  the  statute  was  designed  to  cover. 
Uabllities  sounding  in  tort,  for  Instance,  It 
la  generally  held,  cannot  be  made  the  baala 
of  a  salt  against  directors  who  hare  failed 
to  file,  the  annual  rsport;  some  aathoritles 
holding  that,  where  such  liabilities  against 
the  corporation,  L  e.,  liabilltlea  sounding  in 
tort,  have  ripened  into  a  Jndgmoit^  the  di> 
rectors  ere  not  Uable  tor  sndi  ji^gment, 

[I]  Moreover,  the  agreement  between  the 
Idalntlff  and  Uie  corporation,  ont  of  wtaUdi 
the  alleged  obligation  flowed,  imposed  no  cer- 
tain obligation  upon  the  corporation  unless 
and  antU  the  corporation  had  violated  the 
agreemoit,  and  the  plaintiff  bad  availed  hlm- 
s^  of  the  option  in  the  agreement  to  tender 
back  the  stock  which  he  had  received,  and 
demand  ttte  rqtayment  to  him  of  the  raonc^ 
whldi  he  had  paid,  and  the  retom  of  the 
note  which  he  had  givoi.  The  complaint  in 
this  case  throws  no  light  whatever  upon 
when,  if  at  all,  this  agreement  had  ripened 
into  an  obligation,  even  against  the  corpora- 
tion, since  it  nowhere  Is  pleaded  in  the  com- 
plaint that  the  corporation  had  failed  to  com- 
ply with  any  of  the  obligations  Imposed  uptm 
it  by  the  agreement,  or  that  the  plaintiff  had 
elected  to  avail  hlioself  of  his  option.  In- 
deed, no  reference  whatever  is  made  to  the 
agreemoit  In  the  complaint  The  agreement 
provides  that  the  plaintiff  should  give  to  the 
corporation  a  bankable  not^  bat  it  is  not  al- 
leged that  he  did  80 ;  that  he  should  pay  fOW 
in  cash,  bat  it  is  not  alleged  in  the  complaint 
that  he  did  so.  In  other  words,  for  aught 
that  appears  In  the  complaint,  the  alleged 
obligations  which,  It  is  asserted,  the  corpora- 
tion Incurred  may  well  have  sprung  from  a 
tort 

[7]  4.  Plaintiff,  in  his  brief,  contends  that 
if  the  complaint  be  defective,  it  was  aided  by 
the  proof.  Bat,  taming  to  the  proof,  we  And 
it  to  Iw  quite  as  fiitally  defective  as  the  oom- 


Idalnt  Itself.  If  tlie  plaLttlff,  as  he  says,  was 
suing  on  the  original  obligation,  we  see  no 
necessity  for  him  having  Introduced  the  de- 
cree in  the  first  case.  But,  if  the  decree  was 
competent,  it  was  inadmlBsible  in  evldrace 
in  this  cas^  because  it  was  not  accompanied 
by  the  jad^ent  roll — only  the  complaint  on 
which  it  was  based  was  offered  in  connection 
with  it — and  the  objection  of  the  defendants 
to  its  introduction  should  have  been  sustain- 
ed. In  Terry  v.  Gibson,  23  Ck)lo.  App.  273, 
128  Pa&  1127,  we  held  that,  where  a  Judg- 
ment is  relied  upon  as  an  estoppel,  or  as  an 
adjudication  of  certain  facts.  It  must  be  ac- 
companied by  the  Judgment  roll,  L  e.,  "the 
complaint  and  summons,  and,  accordUig  to 
the  weight  of  antborlty,  the  return  of  aerv- 
ice."  Not  even  by  way  of  recital  in  the  de- 
cree against  the  corporation  is  it  made  to  ap- 
pear, either  that  the  corporation  had  been 
awved  with  summons,  or  had  voluntarily,  or 
In  any  other  way,  appeared.  The  amended 
complaint  Itself,  on  which  the  decree  against 
the  corporation  was  baaed,  cannot  be  taken 
as  iwoof  of  the  aUegations  in  Uie  ooaq;ilalnt 
apon  which  this  case  was  tried.  Plaintiff  re- 
lies upon,  and  quotes  at  length  from.  Tabor 
V.  Gommerdal  National  Bank.  62  Fed.  883, 
10  O.  a  A.  429,  a  case  from  this  district, 
wherein  the  statute  before  at  was  under 
consideratifm.  A  careful  reading  of  the  opin- 
ion In  tlut  case  will  make  dear  its  inap^lca- 
Ullty,  for  the  foUovtnv  reasons:  (a)  The 
plaintiff  in  the  Tabor  Case  unequivocally 
counted  on  a  Judgmoit  theretofore  obtained 
against  the  corporation;  0>)  to  the  Introdnc- 
tion  fa  the  Judgment  roll  in  that  case  the 
plaintiff  In  wror,  defendant  below,  objected, 
but  assigned  no  ground  for  his  objection ; 
(o)  the  assignment  of  error  that  the  court 
erred  in  finding  for  the  defmdant  In  error, 
plaintiff  below,  rested  upon  a  futile  excep- 
tion; (d)  the  court  expressly  found  In  that 
case  that  there  was  no  questioa  of  the  time 
when  the  debt  in  question  was  incurred,  be- 
cause the  corporation  never  filed  any  reports, 
and  the  plaintiff  in  error  became  liable  for 
all  its  debts ;  (e)  it  Is  stated  in  the  opinion 
ttiat  "the  court  below  rendered  Judgment 
against  the  plaintiff  In  error  for  one  of  the 
debU  of  the  corporation" ;  (f)  the  whole  case 
is  bottomed  upon  the  conclusion  of  the  court 
that  a  Judgment  bad  been  counted  on,  and 
that  a  Judgment  Is  a  debt  of  a  corporation. 

For  the  reasons  pointed  out,  we  are  con- 
vinced that  the  complaint  in  this  case  was 
fatally  defective,  and  that  the  evidence  was 
wholly  insufficient  to  sustain  the  Judgmoit : 
hence  the  Judgmwt  of  the  trial  court  will  be 
reversed,  and  the  cause  remanded,  and  It  is 
BO  ordered. 

Bevcned  and  remanded. 
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TOWN  OF  MmnKWR  ▼.  FAIBFIBLIX 

(Coart  of  Appeal*  of  Colorado.  Not.  10, 1913.) 

1.  EriDBifcB  (f  472*)  —  Opxhioh  BriDxnoi  — 

ConDITIDH  OF.SlDBWAI^. 

It  is  reTerrible  error  to  permit  a  witneBt 
to  pve  hia  oplnioD  aa  to  the  existeace  or  dod- 
exifltence  of  nltimate  facta  which  are  to  be 
determined  only  bj  the  jorr  nnleas  andi  wit- 
neu  is  teatUTins  aa  a  qoafified  expert  or  hia 
testimony  Involvea  a  description  or  estimate  of 
condition,  dimension,  valae,  etc.,  or  when  from 
the  oatare  of  the  subject  of  Inqolrr  it  la  dlffi- 
eolt  or  impossible  to  state  with  saffident  ex- 
actness, or  in  detafl,  the  facta  and  their  snr- 
rooadbiKS  In  ancfa  a  manner  aa  to  produce  ap- 
oD  the  mlndfl  of  tbe  Jury  the  impresrion  that  a 
personal  obaerratlon  baa  produced  «i  tlw 
mind  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
C«nt.  Dig.  H  2180-2195, 2248;  Dee.  Dig.  1 472.*] 

2.  Tbzai.  (il  105,  412*)— WAivn  ow  BuoB— 
AnuissxoK  or  ktidkhci. 

In  an  action  arainst  a  town  for  personal 
iDjnritts  from  a  faQ  on  the  sidewalk,  where 
the  defendant  thronffhoat  the  trial,  without  ob- 
jection, permitted  witnesses  for  plaintiff  to  give 
tb^  opinion  as  to  the  .dangerona  construe- 
tion  of  the  walk  and  apon  direct  examination 
interrogated  its  own  witnesses  upon  tbe  same 
rabject  and  elicited  thtir  unqualified  opinion 
u  to  snch  fact,  the  defendant  waived  its  right 
to  predicate  reversible  error  upon  the  court's 
refoaal  to  exclude  the  cumulatiTe  opinion  erl- 
denee  over  its  objection. 

[Ed.  Note.— For  other  eases,  see  ^Mal.  Gwt 
Dig.  H  182,  260-266,  874^977;  Dec.  Dig.  H 
105,  412.*1 

8.  APPBAZ,  AlTD  Bbbok  (|  lOBO*)— Habhubw 
BkBGK— Adussioh  or  Etidbroi. 

Id  an  action  againat  a  town  for  personal 
injuries  from  a  fall  apon  a  crosswalk,  where 
opinion  evidence  as  to  its  condition  was  receiv- 
ed with  and  without  objection,  and  there  was 
efideoee  by  both  parties  as  to  the  dangerous 
construction  of  the  walk,  and  tbe  jury  made  a 
personal  examination  when  it  was  in  the  same 
general  condition  aa  at  the  time  of  the  acci- 
dent, error  in  admitting  opinion  evidence  over  de- 
fendant's objection  could  not  be  held  pr^jadidal. 

[Bd.  Not«.r— For  other  caaea,  aee  Appeal  and 
Error,  Cent.  Dig.  H  1068,  1069,  41S3-1157, 
4166;  Dec  Dig.TlTOO.*] 

4.  Municipal  Cobpoeatioits  (|  818*)— Ao- 
TTOir  FOB  Pebbohal  lHJUBZi»T-OoiiDmoa 

Arm  ACOIDBNT. 

In  an  action  against  a  town  for  personal 
iBjnrlee  from  falling  upon  a  crosswalk,  the  ad- 
iBlisi<ni  of  evidence  that  soon  after  the  acci- 
dent sand  and  gravel  were  placed  on  the  crosa- 
walk  in  order  to  make  It  more  level  and  pre* 
nimably  safer  for  pedestrians  was  error. 

[Ed.  Note. — For  other  cases,  aee  Municipal 
Gwporationa,  Cent  Dig.  IS  1726-1788;  Dec 
Dig.|Sia*] 

5.  Thai.  (H  100,  412*)— Waitxb  of  Ebbok  — 
Anuisaioir  of  Btidknce.     ,  ,  ^ 

Snch  error  was  wuved  by  defendant  where 
it  miraued  the  same  coarse  after  the  trial  and 
witlunit  objection  permitted  plalntlff*a  witness- 
M  to  so  testU^  and  In  addition  interrogated  its 
own  wlLiitsses  tm  thdr  direct  examination  as 
to  the  same  fact  and  estabUafaed  by  them  the 
tut  that  it  did  place  the  sand  on  tha  cross- 
valk  after  the  accident 

[Bd.  Note.— For  other  cases,  aee  TM,  Cent 
^.^182.  260-266,  974-977;  Dec  Dig.  H 


6.  Appeal  ahd  Bbboe  (1  1000*)— HAEHuesa 
Ebbob— AOHIsaiON  OF  BviDEncE. 

Error,  If  any,  in  the  admission  of  anch  evi- 
dence over  objecaon  was  withont  prejudice 

[Bd.  Note.— For  other  caaes,  aee  Appeal  and 
Error,  Cent  Dig.  ||  1068,  1069.  4158-4167, 
4166;  Dec  Dig.  I  I06a*P 

7.  MmnoiPAl.  GOEFOBATXOHa  H  818*)— Ao- 
TIONB  worn  FBEBONAI.  IirjDBEBS— BTXOXnOB— 

NOTICX. 

In  an  action  against  a  town  for  personal 
injorles  from  a  fall  on  a  crosswalk,  evidence 
that  prior  to  the  accident  to  plaintiff  other  per- 
sons had  slipped  ai)d  fallen  apon  tbe  same 
walk  was  adn^sible  only  on  the  Issue  of  de- 
fendant's notice  of  the  condition  of  the  cross- 
walk and  not  to  eatabUah  negHgenee  on  the 
part  of  the  defendant 

[Efd.  Note. — For  other  cases,  aee  Municipal 
Corporations,  Cent  Dig.  IS  1726-1788;  Dec 
Dig.  I  8ia*] 

a  TBIAL  (J  207*)— iHBTBUOnONB— RBQUBBIED 

iNaTBUCnON. 

Where  a  party  thinks  that  the  jury  mifht 
have  misunderstood  the  real  purpose  for  which 
evidence  was  admitted,  he  waa  entitied  to  sub- 
mit a  spedal  inatmction  for  the  consideration 
of  the  court  upon  that  point 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  H  498,  499.  001;  Dec  Dig.  {  207.*} 

9.  Tbial  (|  86*)— Adhibsxb^litt  — Amasn- 

BLK  IN  PAET. 

If  evidence  Is  competent  and  admissible 
for  one  purpose,  though  it  might  be  consider- 
ed incompetent  for  another,  it  is  admissible  for 
tbe  purpose  of  applying  it  to  the  issues  of 
fact  which  it  is  competent  to  sust^n. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  i  226;  Dec  Dig.  |  86.*] 

Appeal  from  District  Oonr^  Bio  Blanco 
County;  JaUxa  T.  EOinnuit^  Jndg& 

Action  tj  HatUda  F.  Fairfield  against  the 
Town  of  Meeker.  Jndsment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

James  C.  Gentry,  of  Meeker,  for  appel- 
lant Edward  O.  Stlmscm,  of  Denver,  for  ap- 
pdlea 

HUBIiBUT,  J.  Action  begun  May  23, 
1910,  by  appellee,  as  plaintiff,  against  appel- 
lant, seeking  to  recover  a  judgment  for  per^ 
sonal  injuries  received  from  falling  upon  a 
crosswalk  in  the  town  of  Meeker.  Plaintiff 
recovered  Judgment  from  which  this  appeal 
Is  prosecnted. 

The  evidence  tends  to  show  that  on  or 
about  November  15,  1909,  plaintiff  started 
to  cross  Sixth  street  on  a  crosswalk  (cov- 
ered vrith  snow  and  Ice)  which  had  been 
constructed  by  the  town ;  that  after  passing 
over  abont  one-half  of  the  same  she  slipped 
and  fell,  thereby  breaking  her  leg;  that 
she  vras  confined  to  her  bed  some  six  weeks 
and  suffered  considerable  pain;  and  that 
the  injury  was  of  a  serious  and  permanent 
nature.  It  is  charged  in  the  complaint  that 
defendant  constructed  said  crosswalk  un- 
sklllfully,  n^lgently,  and  carelessly,  and  in 
snch  manner  that  the  same  was  dangerous 
to  pedestrians  walking  thereon;  and  it  is 
also  charged  that  the  crosswalk  was  con- 
structed of  cement  or  a  kind  of  mortar, 
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laia  and  flnlilied  In  an  oval  toim  or  shape, 
irhl<^  It  covered  with  snow  or  Ice,  would 
likely  cause  pedestrians  to  slip  and  fall 
thereon..  The  answer  denies  liability  on  the 
part  of  plaintiff  and  alleges  that,  If  plaintiff 
was  injured  in  using  the  walk.  It  was  by 
reason  of  bar  own  negUgOMe  ftnd  not  by 
reason  of  any  negligence  on  the  part  of  de- 
fendant 

Many  witnesses  tratlfled  at  the  trial.  The 
most  serious  claim  of  error  contended  for 
by,  appellant  is  that  the  Jury's  verdict  was 
based  principally  upon  opinion  evidence  ad- 
mitted at  the  trial  over  defendant's  objec- 
tions, and  Its  brief  appears  to  be  almost  en- 
tirely directed  to  this  contention.  There  are 
one  or  two  other  objections  raised  by  appel- 
lant which  we  will  hereafter  notice.  It  Is 
clearly  shown  that  a  number  of  witnesses 
for  plaintiff  were  permitted,  over  objection 
of  defendant,  to  testify  that  In  their  opinion 
the  crosswalk  upon  which  plaintiff  sustained 
her  injuries  was  of  faulty  construction  and 
dangerous  for  pedestrians  using  the  aame. 

Appellee  in  her  brief  rather  intimates  er- 
ror In  the  court's  ruling  but  contends  that 
the  admission  of  such  opinion  evidence  was 
not  prejudicial  to  def^ant's  rights  because 
(as  claimed)  defendant  waived  the  right  to 
question  sudb  rullngg  by  permitting  other  evi- 
dence  of  the  same  character  to  be  introduced 
wlthont  objection  and  by  subseQuently  intro- 
ducing evidence  itself  of  the  same  diaracter. 
She  theratoTe  invokes  the  role  that  "errors 
committed  In  the  admission  ot  evidence 
wUCh  Is  aflBnuatlTely  shown  by  the  record 
to  be  not  prejudicial  will  not  warrant  re- 
versal of  the  Judgm^t"  She  farther  con- 
tends that  If  incompetent  testimony,  was 
received,  over  objection,  still,  if  It  appears 
elsewhere  in  the  record  that  the  same  facts 
bad  been  Introduced  In  evidence  without  ob- 
jection, appellant  cannot  complain.  This  Is 
one  of  the  decisive  Issues  presented.  As  a 
sample  of  the  evidence  admitted  over  ob- 
jection, we  extract  the  following  from  the 
record,  viz.: 

From  the  testimony  of  George  Suttlea, 
lOalntltrs  witness,  on  direct  examination: 
"Q.  State  vbetlier  In  your  Judgment  those 
crosBwalks  are  safe  or  dangerous  crosswalks. 
(Objection.  Overruled.)  A.  According  to  ttie 
cmdltion  of  the  weather.  If  they  are  wet 
I  consider  tbem  not  safe^" 

From  plalntUTs  witness  Hariey  SntUes, 
direct  examination:  "Q.  Mr.  SntUes.  is 
that  a  dangerous  crosslngT  (Objection.  Ovez^ 
ruled.)  Q.  Is  that  a  dangerous  sidewalk 
to  pedestrians  crossing  U?  A.  Tea,  tfr." 
-  From  plalhtUTs  witness  Joy,  direct  examl- 
naUon:  '"Q.  State  whether  It  is  dangerous 
from  Its  manner  of  construction,  dai^^erons 
to  pedestrians  passing  over  It  (Objection. 
Overruled.)  A.  I  should  think  It  was." 

OQier  witnesses  for  plaintiff  tesUfied  to 
the  same  effect,  over  defendant's  objection. 
The  following  questions,  however,  were  pro- 
pounded to  plaintiff's  witnesses,  on  direct  ex- 


amination, and  answered,  without  any  ob- 
jections whatever  trom  defendant,  vis. : 

Witness  Mellinger,  on  direct  examination: 
"Q.  State  whether,  as  a  matter  of  fact,  in 
your  Judgment,  the  manner  In  which  those 
crossings  are  constructed,  that  they  are  dan- 
gerous to  pedestrians  crossing  over  them, 
persons  walking  over  than.  A.  In  my  Judg- 
ment? Q.  Te&  A.  I  fblnfc  they  are.  Q. 
Why?  A.  On  account  of  Ibe  shape  of  them. 
Q.  Just  state  to  the  Jury  all  about  it,  and 
why.  A.  They  are  too  ovaL  Q.  Is  It  from 
the  manner  In  wUcb  tbey  are  constructed 
that  they  are  dangerous?  A.  I  think  so.  at 
times."  On  cros»«xaminatlon  defondant  ful- 
ly interrogated  the  witness  concerning  the 
above  testimony. 

Also  from  direct  examlnattop  of  plaintiff's 
witness  MlUer:  "Q.  From  the  manner  in 
which  It  Is  constructed  Is  that  walk,  In  your 
opinion,  dangerous  to  pedestrians  crossing 
over  it?  A.  Well,  I  think  U  has  a  litUe 
crown,  a  UtQe  Ut  too  much.  I  tblnk  it  would 
be  a  little  bit  daa^cons  there  In  wet  weaker, 
or  snow." 

Defendantfs  witness  Llndow  testlfled  on 
direct  examination  as  follows;  Mr.  Gmtry, 
defendanlfs  attonu^,  interrogating:  "Q. 
But  generally  speaking,  from  your  experi- 
ence and  observation  of  the  construction  of 
similar  crossU^s.  Ola  partteular  crosswalk, 
state  vrtiether  It  Is  safe  or  dangerous,  in 
your  opinion.  A.  That  is  a  pretty  broad 
question  to  answer;  for  mysdf  I  can  say  it 
Is  safe,  because  I  never  UU  on  It  Q.  Oan 
you  say  whether  or  not  it  Is  dangerous?  A. 
Well.  I  can't  say  that  It  Is  dangerous." 

Ottier  similar  questions  were,  by  defmd- 
ant,  propounded  to  and  answered  by  its  own 
witnesses. 

From  the  forgoing  it  ^  be  seen  fliat 
the  oplnlim  of  witnesses,  of  both  plaintiff 
and  defendant,  was  elicited,  without  objec- 
tion, as  to  whether  or  not  Uie  crosswalk  was 
dangerously  constructed,  and  cross-examina- 
tion was  freely  indulged  In  by  both  parties 
as  to  the  experience  and  quallfloathm  of  snch 
witnesses,  without. objection. 

As  to.  when  and  under  what  drcnmstances 
witnesses  (expert  or  nonexpert)  will  be  per- 
mitted to  give  ttkeir  t^ilnlon  upon  ulttnmte 
facts  which  are  exclusively  within  the  prov- 
ince of  the  fair  to  determine,  we  have  a 
number  of  dedslcms  of  our  own  SmneaM 
C3ourt  to  guide  us. 

in  Colo.  0.  ft  I.  Oo.  V.  Lamb.  0  Oola  App. 
25S,  40  Fac.  251,  it  was  held  that  it  was  error 
to  permit  a  witness,  over  objection,  to  state 
whether  or  not  In  his  opinion  the  roof  of  the 
ndne  was  prop«:ly  secured  at  the  time  the 
deceased  was  at  work.  Hie  court  said: 
"This  was  not  a  case  whlifli  called  for  expert 
testimony,  on '  Qiat  subject  The  answer  of 
the  witness,  which  was  naturally  adverse  to 
the  company,  tended  to  determine  ttw  Oiing 
which  was  the  very  essence  of  the  action,  Co 
wit,  the  negligence  of  the  company.  This 
was  a  question  for  the  Jury  to  determine  un- 
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der  all  fhe  evldenoBu  It  wts  a  matter  wblcb, 
when  the  facts  were  before  tbem,  they  could 
as  veil  decide  as  the  witnesses  themselves, 
and  the  case  was  not  brought  within  the  rule 
wliich  permits  the  opinions  of  witnesses  to 
be  giren  to  the  jnry  In  place  of  the  facts  on 
wblch  those  opinions  must  of  necessity  be 
based.** 

In  D.  T.  *  Ft  W.  R.  Co.  v.  Pnlaskl  I.  D. 
Co^  19  Colo.  S67.  35  Pac.  910,  the  court  said : 
"It  Is  insisted  by  counsel  for  appellant  that 
tbe  testimony  was  Inadmissible  because  the 
mere  opinion  of  witnesses  who  were  not  ex- 
pert While  the  general  rule  is  that  the  opin- 
ion of  a  witness  is  Inadmissible  except  when 
the  inquiry  Involves  a  question  of  skill  or 
science,  and  the  witness  i>ossesses  a  peculiar 
knowledge  of  the  subject,  acquired  by  study 
or  experience,  there  are  well-recognized  ex- 
ceptions to  the  rule,  and  among  these  excep- 
tions are  Instances  which  Involve  a  descrip- 
tion or  estimate  of  magnitude,  size,  dimen- 
sion, velocity,  value,  etc.,  and  when,  from  the 
nature  of  the  subject  under  Investigation,  It 
la  difficult  or  impossible  to  state  with  suffi- 
cient exactness,  or  In  detail,  the  tacts,  with 
their  surroundings,  In  such  a  manner  as  to 
produce  upon  the  minds  of  the  Jury  the  im- 
pressloD  that  a  personal  observation  bas  pro- 
duced upon  the  mind  of  tbe  witness.**  Also 
In  point:  Smuggler  V.  HL  Co.  t.  Broderlck, 
25  Colo.  16.  63  Pac  169,  71  Am.  St  Bfip. 
106;  R.  Q.  W.  R.  Co.  v.  Boyd,  44  Cola  110, 
96  Pac.  781;  IRchols  r.  O,  B.  &  Q.  R.  B.  Co.. 
44  Colo.  fiOl,  88  Pac.  808;  D.  &  R.  O.  By.  Go. 
V.  Better,  47  Colo.  417, 107  Paa  llOa 

[1]  From  tlie  foregoing  authority  it  seems 
to  be  tbe  established  rule  that  It  Is  reversible 
error  to  pwmlt  a  witness  to  give  bis  <q)inion 
IS  to  tbe  ezistaioe  or  dimexlstence  of  ulti- 
mate fkcts,  friildi  are  to  tM  determined  only 
by  tbe  Jnry,  unless  sndi  witness  is  testifying 
u  a  qnallfled  expert,  or  his  testimony  in- 
volves "tL  description  or  estimate  of  magni- 
tude, Ose,  dimension,  velocity,  vslne,  etc., 
or  when,  from  tbe  natnre  of  the  subject  un- 
der Innestlcatioii,  it  is  difficult  or  impossible 
to  state  with  soffleient  exactness,  or  in  de- 
tail, the  facts,  with  thedr  surroundings,  in 
ancb  a  manner  as  to  produce  upon  tbe  mtaids 
of  the  Jnry  tbe  Imprecvdim  that  a  personal 
ofaeerratton  bas  produced  npra  tbe  mind  of 
tbe  witness."  If  nothing  appeared  in  this 
record  upon  this  question  but  tbe  interroga- 
toflea  propounded  to  plaintiff's  witnesses 
concerning  their  oi^nlon  as  to  the  dangerous 
or  faulty  omstmction  of  tbe  crosswalk,  with 
proper  objection  thereto  by  defendant,  and 
tbe  overruling  of  tbe  same  by  the  court,  this 
Judgment  would  have  to  be  reversed.  Such, 
Itowever,  Is  not  the  case. 

[2]  As  atwve  shown,  defendant,  throughout 
ti>e  trial,  not  only  permitted,  without  objec- 
tkm,  one  witness  after  anottfer  to  give  his 
iqilnion  as  to  the  dangax)ns  construction  of 
die  crosswalk,  but  upon  direct  examination 
Interrogated  its  own  witnesses  upon  the  same 


subject  and  elldted  from  tbem  their  nnqnali- 
fled  opinion  concerning  that  fiict.  Under 
these  conditions  defendant  must  be  held  to 
have  waived  its  right  to  predicate  reversible 
error  upon  tbe  refusal  of  the  court  to  exclude 
the  cumulative  opinion  evld&nce  admitted* 
over  its  objection.  Our  own  appellate  courts, 
as  well  as  those  of  other  Jurisdictions,  have 
repeatedly  passed  upon  this  question,  and  we 
find  them  practically  unanimous  as  support- 
ing our  conclusiuns. 

From  page  42,  vol  0,  Encyclopedia  of  Evi- 
dence, we  quote:  "Thus  tbe  failure  to  sus- 
tain an  objection  to  improper  evidence  is 
not  prejudicial  error  where  ample  evidence 
to  tbe  same  effect,  establishing  the  same 
facts,  has  been  admitted  without  objection, 
or,  it  has  been  held,  where  other  evidence  of 
the  same  fact  has  been  Introduced  unchal- 
lenged." 

In  D.  ft  R.  G.  B.  B,  Co.  V.  Morrison,  3  Colo. 
App.  194,  32  Pac.  859,  a  similar  question  be- 
ing before  the  court.  It  was  said :  "The  con- 
tention was  abandoned  on  argument,  because 
the  record  disclosed  that  the  objection  was 
not  preserved  save  by  an  exception  to  the 
testimony  given  by  one  witness,  and  the 
whole  subject  has  been  antecedentiy  embrac- 
ed In  what  has  been  offered  and  received 
without  objection.  Counsel  very  properly 
conceded  that  the  force  of  the  objection  was 
destroyed,  and  that  no  valid  error  could  be 
predicated  on  tbe  ruling  of  the  court*' 

Moynaban  v.  Perkins,  36  Colo.  481,  86  Pac. 
1132,  10  Ann.  Cas.  1061,  involved  the  same 
point  Tbe  court  said :  "But  however  this 
may  be,  Its  admission  in  any  event  would 
not  have  constituted  prejudicial  error,  since 
tbe  plaintiff  testified  to  the  value  of  bis  sw- 
ices  without  any  objection  to  bis  qualifica- 
tion," etc 

In  Scott  S.  ft  T.  Co.  V.  Boberta,  42  Oolo. 
280,  93  Paa  1123,  In  passing  upon  a  ques- 
tion like  tbe  one  before  us,  the  Supreme 
Court  used  this  language:  "Counstf  for 
plaintiff  In  wror  *  «  •  assigns  as  error 
tbe  ruling  of  tbe  court  in  admitting  testi- 
mony (rffeiiBd  by  the  defendant  as  to  tbe  oon- 
stmctlon  tiiat  should  be  placed  upon  the 
written  contract  above  mentioned.  Whether 
the  court  erred  In  this  particular  we  do  not 
feel  called  upon  to  determine,  since  tbe  plain- 
tiff is  not  in  a  position  to  avail  itself  ot  tiiis 
obJecti<Hi,  having  oa  its  own  behalf  introduc- 
ed testlnumy  of  tbe  same  tenor  and  effect" 
To  tbe  same  effect :  Booknli^t  v.  Charlotte, 
etc..  B.  B.  Co.,  41  S.  a  416,  19  S.  E.  916 ; 
B.  ft  O.  B.  Co.  T.  State,  Use  Chambers,  81 
Md.  871,  32  AtL  201;  Seay  et  aL  v.  FeuneU 
et  aL,  16  Tex.  Qv.  App.  261,  39  S.  W.  181; 
McGaffery  v.  St  Ix  ft  M.  R.  By.  Co.,  192  Mo. 
144.  90  S.  W.  816 ;  Olmstead  v.  City  of  Bed 
Cloud.  86  Neb.  528,  126  N.  W.  1101;  Pratt 
V.  Seamans,  43  Colo.  517,  96  Pac.  929. 

[3]  Id  the  Ught  of  the  authorities  cited,  as 
applied  to  the  facts  before  us,  we  think  the 
wror  of  tbe  trial  court  in  admitting  some 
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of  tiM  «b]ectt«iable  testUnony  zefbrred  to, 
mat  deCmdaulfs  obJecUon,  was  not  preju- 
dicial. The  record  shows  that  thore  was 
abont  as  mudi  opinion  evidence  received 
witliont  objectton  as  was  admitted  over  ob- 
jection. The  Jai7  listened  to  opinion  evlr 
denoe  of  both  parties,  uie  afflrmlng,  the  oth- 
er denying,  the  dangwons  construction  of  the 
crosswalk.  They  then  made  a  personal  ex- 
amination of  the  same  before  rendering  th^ 
verdict  (the  evidence  showing  that  the  walk 
was  In  the  same  general  condition  at  0te 
time  of  trial  as  at  the  time  of  the  accident). 
Under  this  aspect  of  the  case  It  would  be  dif- 
ficult to  assert  and  maintain  that  the  opinion 
evidence  which  was  admitted  over  objection, 
although  error,  was  prejudicial  to  defend- 
ant's rights.  No  fair  presumption  could  be 
Indulged  in  to  that  effect  Defendant  having 
elected  to  pit  the  force  and  effect  of  the 
opinion  evidence  Introduced  by  It  upon  the 
character  of  the  crosswalk  constructlott, 
against  that  of  plaintiff,  should  not  be  heard, 
after  an  adverse  flndii^  by  the  Jury,  to  in- 
sist tibat  Uie  earn  complained  of  was  pretln- 
dldaL 

[4,  f  ]  Appellant  also  Inslsfci  that  It  is  enti- 
tled to  a  reversal  because  ot  error  of  the 
trial  court  in  admitting,  over  its  obJectl<ni, 
other  testimony  to  llie  effect  that,  soon  after 
the  accident,  sand  and  gravel  were  hauled 
and  placed  <hi  tbe  CTosswatk  by  appellant 
in  order  to  make  it  more  level  and  presum- 
ably safer  for  pedestrians  using  it  The 
record  discloses  that  defendant  pursued  the 
same  course  at  tbe  trial,  concerning  this  evi- 
dence, as  that  adopted  by  it  concerning  opin- 
ion evidence  admitted  over  its  objection  (Uiat 
is  to  say,  it  permitted  other  witnesses  of 
plaintiff  to  testify,  without  objection,  that 
after  the  accident  defendant  hauled  and 
placed  sand  on  the  crosswalk  to  make  It  saf- 
er for  use  by  pedestrians),  and  in  addition 
Interrogated  Its  own  witnesses  on  their  di- 
rect examination  as  to  the  same  fact  and 
established  by  them  the  fact  that  defendant 
did  place  the  sand  on  tbe  crosswalk  after 
tbe  accident  We  again  say  that  bad  defend- 
ant at  the  trial  squarely  stood  upon  its 
right  to  have  such  testimony  excluded  and, 
wbeitt  offered,  had  objected  and  saved  Its  oc- 
oeption  to  the  court's  ruling  in  Eeceivlng  it 
and  gone  no  fortiier,  the  Judgment  ooold  not 
be  upheld;  but,  baving  pursued  tbe  oonrse 
above  tfbown,  it  waived  Its  ti^t  In  tbat 
regard.  In  personal  Injury  cases  a  party 
charged  with  n^ligenoe  in  causing  an  ac- 
cident should  not  be  put  in  the  apparent  posi- 
tion of  admitting  negligence  on  its  part 
upon  mere  proof  that  after  the  accident  sodi 
party  had  takm  reasonable  and  commend- 
able steps  to  repair  the  thing  causing  tiie 
injury  in  order  to  avoid  possiblUty  thereafter 
of  similar  aoddrats.  Sudi  action  ^uld  re- 
ceive the  approval  and  encouragemoit  of  tbe 
ooorts  rather  than  neoestftate  tho  utoice- 


ment  of  a  rule  whldh  subjects  tbe  party  to 
a  penalty  tor  ao  dirfng. 

[I]  Herey  bowem,  defendsnt  pomltted 
sndi  ovldaaoe  to  be  Introduced  without  ob- 
jection, and  aftwwards,  oi  its  own  motion, 
on  (Hlctnal  ezamlnatton  of  Its  witnesses  in- 
terrogated them  and  brou^t  out  the  same 
facts.  The  auttioritleB  heietofore  dted  are 
in  pt^t  also  on  Uiis  questkm  and  aeem  to 
uniformly  hold  that  undw  Bu<di  circiunstBnc- 
es,  if  the  court  erred  in  admitting  sudi  tes- 
timony, over  objection,  It  was  without  preju- 
dice. 

[7]  Tb»  consideration  of  one  more  qneaUon 
will  dispose  of  this  appeaL  AmwUant  con- 
tends tbat  court  committed  reversible 
error  In  permitting  witnesses  to  testify  that, 
prior  to  the  accident  other  pemons  had  slip- 
ped and  fallen  upon  this  same  crosswalk. 
Appellee  claims  tbat  such  evidence  was  ad- 
mitted only  for  the  puriwse  of  showing 
knowledge  of,  and  notice  to,  the  municipal 
authorities  of  the  diaracter  and  condition  of 
the  crosswalk,  and  not  to  establish  negli- 
gence on  tbe  part  of  defendant  In  this  case 
there  was  an  Issue  b^ore  the  Jnry  as  to 
whether  or  not  the  dty  bad  notice  and 
knowledge,  prior  to  the  time  of  the  accident 
of  the  dangerous  condition  and  construction 
of  the  crosswalk.  It  was  therefore  ^pa  for 
plaintiff  to  Introduce  evidence  upon  this 
l>oint  and  tbe  Jnry  were  entlUed  to  consider 
It  for  that  purpose  only. 

[I]  Had  defendant  feared  Oat  the  Jnry 
mli^t  have  misunderstood  0»  real  purpose 
for  which  this  evidence  was  admitted  and  be- 
lieved themselves  authorfxed  to  emslder  It 
as  proof  of  negligrace,  it  would  have  been 
entitled  to  submit  a  qtecial  instmcdon  for 
the  considerattoa  o£  the  court  uprai  tbat 
point.  This  was  not  done. 

[tl  It  seems  to  be  weQ  settled  that  If  evi- 
dence Is  competent  and  admissible  for  one 
purpose,  though  it  might  be  considered  in- 
competent for  another,  it  is  adndsslble  for  the 
purpose  of  applying  It  to  tiie  issues  of  Cact 
whidi  It  is  competent  to  sustsin.  BkMT<do- 
pedla  at  Evidence,  voL  8,  p.  188;  IMllon's 
Municipal  Corporation^  vol.  2,  | 

The  case  of  Hotdiklss  Mt  M.  &  B.  Go.  t. 
Bruner.  42  Colo.  805,  94  Pac  881,  was  baaed 
upon  the  deaUi  of  an  employ^  who  was  killed 
vridle  descending  into  the  company's  mine. 
Bvldence  had  been  admitted,  over  objection, 
to  show  that  a  previons  acdd^it  had  occur- 
red at  tbe  same  point  shortly  before  the  one 
causing  the  employe's  death.  Tbe  court  held 
that  the  admission  of  this  testlm<my  was  not 
error,  and  said:  "It  is  also  contended  that 
tbe  court  erred  In  admitting  testimony  of  a 
pievfams  accident  and  one  which  occurred 
shortly  before  the  one  Involved.  This  testi- 
mony was  admissible  for  the  purpose  of 
showing  knowledge  on  the  part  of  the  defend- 
ant that  tbe  erisHng  oondttUiu  were  dan- 
gerous"—citing  easee. 

The  recent  case  of  Orlfflth  v.  Oity  and  Conn- 
ty  of  Denver  (Sup.)  182  Fac.  67,  was  one  crow- 
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log  oat  of  InjntlM  mutalned  a  pedeatxtan 
wbUe  waUdos  mwn  one  of  Uie  eltr*i  alda* 
walks.  Justice  Batley  rendered  Uu  oidjiion 
of  the  court  and  dlapoaed  of  the  hmee  befoie 
tlie  conrt  by  clear  and  forceful  reaaoning; 
8ome  of  audi  IsBoes  being  akdost  idoitlcal 
with  one  or  more  luTolved  hi  the  present 
ca8&  In  that  case  It  was  hdd  not  to  be'  er- 
ror for  the  trial  conrt  to  exclude  from  erl- 
dence  testimony  that  other  persom  bad  sUp* 
ped  and  fallen  upon  the  sidewalk  prior  to  the 
time  of  the  aoddoit  But  it  appears  In  Uie 
Wbilon  tlutt  the  question  of  notice  to,  and 
knowledge  of,  the  city»  concerning  the  alleged 
dangerous  condition  of  the  sidewalk  for 
■ome  time  prior  to  the  accident,  was  not  an 
lasoe  In  the  casey  and  for  that  reason  it  was 
beld  that  soch  erldence  was  Inadndaslble. 
The  court  said:  "The  defendant,  for  answer 
to  Oe  OHnplalnt,  adndtted  knowledge  and 
notice  of  tlie  condition  and  manner  ot  con- 
struction tiie  walk,  bntiaU^ed  that  it  was 
t  reasmably  safb  one,"  etc. 

T3i  the  instant  ease,  however,  this  matter 
waa  a  direct  iasue,  as  sruch  notice  and  knowl- 
edge, prior  to  the  accident,  on  the  part  of  the 
dtr,  had  been  pleaded  in  the  complaint  and 
denied  in  the  answer,  ^e  conrt  farther  said 
In  the  Orlfflth  Caae:  "Bearing  in  mind  that 
Qtt  teBtbnony  of  fwmer  acctdents  was  offered 
for  the  purpose  of  proving  negllgenoe  and 
could  not  have  hem  properly  offered  for  any 
other  purpose,  as  that  was  the  sole  issue. 
*  *  *  And  In  Denver  City  Tramway  Ca  t. 
Cow.  51  Colo.  64.  116  Pa&  196,  it  ia  said: 
The  goieral  rule  Is  that,  when  a  party  la 
nied  for  damages  arising  from  a  particular 
act  of  negligence  imputed  to  him,  discon- 
nected, thou^  similar,  negligence  acts  are 
Uiadmlaaible.  A  dilferent  rule  applies  when 
the  purpose  ot  the  evidence  is  to  estabUab  a 
pmloos  and  contlnnous  defective  or  danger^ 
Ons  condition  of  a  thing  and  knowledge  or 
notice  Oiereof  npon  the  part  of  the  person 
aomht  to  be  durged,  or  perhaps  when  its 
purpose  Is  to  diarge  one  with  notice  of  an- 
other's inconvetency,  and  probably  In  a  few 
other  instances  not  necenary  to  notice 
here.'" 

District  of  Columbia  t.  Armea,  107  U.  & 
too,  2  Sup.  Ct.  840,  27L.Ed.618,wasan 
ictlm  for  personal  injuries  received  from 
falling  on  a  sidewalk.  It  was  there  objected 
lij  defendant  that  the  admisslw  of  evidence 
of  other  people  dipping  and  falling  upon 
the  sidewalk  at  the  same  place,  prior  to  the 
time  ot  the  accident  complained  ot,  was  re- 
renlble  error.  The  Supmne  Court  disposed 
(tf  the  contention  adversely  to  defendant  and 
held  the  e^dence  admissible  aa  tending  to 
■bow  the  dangerous  diaractw  of  the  place 
where  the  injury  occurred  and  to  diow  n» 
tloe  on  the  part  of  the  dly  of  tiiat  taet 

There  are  some  other  minor  questions 
nlsed,  not  necessary  to  conidder.  Th6  case 
ippean  to  have  been  fairly  tried.  The  rec- 
ord In  no  way  Intimates  prejudice  or  passion 


on  bdialf  of  the  Jniy  or  that  the  sobetantlal 
riiftts  of  defendant  have  been  invaded. 
Judgmokt  affirmed. 


B.  W.  BNOUSH  LUMBER  Ca  v.  HIBEBN. 
(Court  9t  Appeala  of  Colorado.  Nov.  10. 1918.) 

1.  APPUX  AHD  BBBOB  ({  1^*)— PESADmOft— 
AVENOUEKTa  ReOABDED  AS  MADE. 

Where  a  complaint  attemptuig  to  state  a 
cause  of  action  for  mon<>y  had  and  received  was 
iumffldent  but  was  not  attacked  by  demnrrer  or 
b;  o^ection  to  the  evidence  on  the  ground  of  its 
Insnmciency,  and  the  evidence  was  amply  suffl- 
dent  to  support  the  verdict  for  plaintiff  as  for 
money  had  and  reodved,  the  judgment  would  not 
be  reversod,  since  where,  upon  a  proper  appli- 
cation, it  would  be  the  duty  of  the  trial  court 
to  permit  a  complaint  to  be  amended  to  corre- 
spond with  the  proof,  it  will  be  treated  on  ap- 
peal as  so  amended. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  1226-1288,  12^0;  Dea 
Dig.  f  193.*] 

2.  OOBPORATIONB    Q    426*)  —  TTNAtTTHOBIZED 
ACTEH-LIABILITT. 

Where  a  person  loaned  money  to  a  corpo* 
ration,  taking  its  note  executed  by  Its  manager, 
who  had  no  anthorit?  to  borrow  money  and  give 
its  note,  under  the  honest  belief  that  the  man- 
ager had  such  authority,  and  tht  money  went 
into  the  corporation's  bank  account  and  was 
checked  oot  in  the  usual  course  of  business  and 
so  appropriated  by  it,  the  lender  could  recov- 
er It  from  the  corporation  in  a  suit  for  money 
had  and  received,  since  to  sustain  such  action  It 
is  only  necessary  to  show  that  defendant  has 
obtained  mon^  which  In  equity  and  right  it 
ought  to  return. 

[Ed.  Note.— For  other  cases,  see  Oorporations, 
Cent  Dig.  H  IBM,  1702-1704, 1707, 1708, 1710- 
1716;  Dec.  Dig.  {  428.*] 

3.  Appeal  and  Erbob  (J  1099*)— Fosion  Da- 
oiBioN  AS  Law  or  ths  Casb. 

In  an  action  for  money  had  and  received, 
the  holding  of  the  Supreme  Court  on  a  former 
appeal  that  to  Sustain  such  action  It  was  neces- 
sary only  to  show  that  defendant  had  obtained 
money  which  in  equity  and  right  it  ought  to  re- 
turn was  the  law  of  the  case  on  a  subsequent 
appeal  to  the  Court  of  Appeals. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4870-4818;  Dea  Dig.  { 
1099.*] 

Appeal  from  District  CJourt,  Otero  Coun- 
ty; J.  E.  Rizer,  Judge. 

Action  by  Amanda  Hireen  against  the  B. 
W.  English  Lumber  Company.  From  a  Judg- 
ment for  plaintifl,  defendant  appeals  Af- 
firmed. 

Geo^  O.  Manly,  of  Denver,  for  appellant 
O.  O.  Hess,  of  La  Junta,  for  appellee. 

PER  CURIAM.  This  case  has  previously 
been  before  the  Supreme  Court  Hireen  v. 
R.  W.  English  Lumber  Co.,  46  Colo.  216, 104 
Pac.  84.  The  case  was  carefully  considered 
In  the  Supreme  Court,  and,  as  tihe  facts  are 
there  clearly  stated,  a  repetition  is  not  re- 
quired at  our  bands.  There  appears  to  have 
been  no  new  evidence  offered  on  Hie  second 
trial,  which  resulted  in  the  Judgment  from 
which  thla  appeal  now  before  us  was  taken. 

[1]  The  only  matter  not  common  to  both 
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appettls  crom  oat  of  tbe  amendment  to  ttie 
complaint  which  plaintiff,  under  permission 
given  by  tl^e  Supreme  Oonrt,  made  prior  to 
the  last  trlaL  Some  question  was  made  on 
the  fbrmer  appeal  as  to  whethw  tha  com- 
plaint stated  a  cause  ot  action  for  mon^ 
had  and  received,  and,  while  the  court  did 
not  hold  Uie  complaint  defectlTe  In  that  re- 
specti  It  permitted  the  plaintiff  to  amend 
her  complaint,  If  she  desired  so  to  do.  Pnr- 
Buant  to  this  permlselon,  presumably  plain- 
tiff did  amend  her  complaint  adding  there- 
to a  third  cause  of  action  on  which  she  at- 
tempted to  state  a  cause  of  action  for  mon- 
ey had  and  recelTed,  but  which,  Instead  of 
stating  the  facts  constltulliUE  her  cause  <^ 
action  In  plain  and  concise  language,  as  re- 
quired by  our  Code,  conclusions  of  law  were 
stated,  and  therefore  the  complaint,  perhaps, 
failed  to  state  a  good  cause  of  action  under 
the  Code;  nor  was  it  In  common-law  form 
a  declaration  for  money  had  and  received. 
However,  conceding  this  cause  of  action  was 
not  well  pleaded,  Its  sufficiency  was  not  at- 
tacked by  demurrer  or  by  objection  to  the 
evidence  on  the  ground  that  the  complaint 
did  not  state  a  cause  of  action  as  for  money 
had  and  received. 

[2]  The  evidence  shows  beyond  controver- 
sy that  the  plaintiff  paid  to  the  defendant 
$600,  taking  a  promissory  note,  under  an 
honest  but  mistaken  belief  that  the  note  was 
executed  by  an  agent  of  the  defendant  au- 
thorized to  borrow  money  for  the  defend- 
ant and  give  its  promise  for  payment ;  that^ 
the  money  so  paid  to  the  defendant  went 
into  its  bank  account  and  was  checked  out 
In  the  usual  course  of  business  and  so  ap- 
propriated by  It  It  was  further  shown  that 
the  agent,  although  manager  of  the  defend- 
ant's business,  exceeded  his  authority  in 
borrowing  the  money  and  giving  defendant's 
note  therefor.  Under  these  drcumstances, 
it  would  be  inequitable  and  unjust  to  permit 
the  defendant  to  enrich  itself  by  retaining 
the  money  of  the  plaintiff,  paid  to  It  by 
plaintiff  under  a  mistake  of  fact  Such  has 
frequently  been  held  to  be  the  law,  and  suit 
for  money  had  and  received  maintained. 
Keener,  Quasi  Contracts,  pp.  114,  115.  In 
Deery  v.  Hamilton,  41  Iowa,  18,  It  is  said: 
"The  estate  has  received  the  benefit  of  the 
money  which  was  advanced  by  defendant 
It  ought  In  good  conscience  to  repay  it  with 
legal  interest  This  is  not  required  because 
of  the  contract  under  which  the  money  was 
borrowed,  wlilch  is  invalid,  but  on  the  ground 
that  the  estate  has  had  the  benefit  of  the 
money  received  from  defendant" 

[I]  Our  Supreme  Court,  when  this  case 
was  before  it,  held  that,  to  sustain  an  action 
for  money  had  and  received,  it  Is  only  nec- 
essary to  show  that  the  defendant  has  ob- 
tained money  which  in  equity  and  right  It 
ongfht  to  return.  Hlreen  t.  BngUsh  Lumber 
Co.,  supra.   That  announcement  is  in  har- 


mony with  the  antlioEltteB  beraloaboTe  cit- 
ed and,  having  been  announced  by  our  Su- 
preme Court  In  the  fbrmer  consideration  of 
this  case,  may  well  be  said  to  be  me  law  of 
the  casfr  The  evidence  was  amply  niffl<dent 
to  support  the  verdict  of  Oie  Jnry  upon  a 
proper  plea  of  a  cause  of  action  for  money 
had  and  rec^red,  and  it  would  be  an  idle 
waste  ot  time  and'  of  money,  and  whidly 
without  advantage  to  appellant  to  return  tiie 
case  to  the  trial  court  for  further  amend- 
ment; snbstantlal  Justice  having  been  d<m& 
Colorado  Sprli^  Go.  v.  ATlen,  48  Colo.  4-8, 
108  Pac  990.  It  has  frequently  been  ruled 
that  where,  upon  a  proper  application  inter- 
posed In  apt  time,  it  would  become  the  duty 
of  the  trial  court  to  permit  a  complaint  to 
be  amended  to  correspond  with  the  proof. 
It  will  be  the  duty  of  a  court  of  review  to 
treat  the  complaint  as  so  amended.  Merrltt 
V.  Hummer,  21  Colo.  App.  668,  122  Pslc.  816; 
Lang  V.  Crescent  Goal  Co.,  44  Wash.  267,  87 
Pac.  261. 
Judgment  affirmed. 


In  re  PATH* 
McKIBBIN  V.  PAUL. 
(Court  of  Appeals  of  Colorado.   Nov.  10, 1913.) 
ACKNOWLEnOUENT    (|  39*)— CCBTinOATI  Of 

AuTHORiTT— Statute. 

Rev.  St  1908,  i  684,  referring  to  the  meth- 
od  of  acknowledging  written  Instruments  por- 
porting  to  convey  luid  In  this  state,  by  snbairi- 
sioD  1  enumerates  the  officials  having  power  to 
take  acknowledgments,  by  subdivision  2,  those 
authorized  to  take  acknowledgmeats  out  of  the 
state  bat  within  the  United  States,  not  iocluding 
justices  of  the  peace,  and  further  piorides  that 
acknowledgments  aaj  be  taken  before  any  other 
officer  authoiized  by  the  laws  of  any  such  state 
to  take  and  certify  such  acknowledgments,  pro- 
vided that  there  ahaU  be  affixed  thereto  a  cer- 
tificate of  tiie  clerk  of  some  murt  of  record  of 
tbe  coun^,  etc,  wherein  such  officer  resides,  un- 
der the  seal  of  that  court  that  the  officer  is  the 
officer  be  assumes  to  be,  with  authority  to  take 
such  acknowledgment  and  that  bis  signature 
thereto  is  a  true  signature.  A  deed  purported  to 
have  been  af^owledged  in  a  count?  of  tbe  state 
of  Indiana,  by  a  Justice  of  the  peace  for  that 
county,  and  attached  thereto  was  a  certificate 
by  the  clerk  of  the  circuit  court  that  the  jus- 
tice was  on  that  date  a  justice  of  the  peace  for 
such  county,  that  bis  signature  was  genuine,  and 
his  official  act  entitied  to  credit.  Held  that  as 
the  clerk's  certificate  did  not  affirmatively  show 
the  justice's  authority,  the  purported  adtnowl- 
edgmenk  was  defective  and  the  deed  without 
proper  proof  of  its  execution. 

[Ed.  Note.— For  other  cbbm,  see  Acknowledg- 
ment Cent  Dig.  H  244-254;  De&  Dig.  |  39T*] 

Appeal  from  District  Court,  Phillips  Coun- 
ty; H.  P.  Burke,  Judge. 

Application  by  C.  E.  Paul  to  register  tiUe 
to  land,  opposed  by  R  G.  M^Kihbln  and  by 
B.  N.  McPherrln.  Decree  for  pUilntlff,  and 
defendant  McElbbin  appeals.  Affirmed. 

Alien  it  Webster,  of  Denver,  for  appellant 
Munson  &  Munson,  of  Sterling,  for  appellee. 
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HUBLBUT,  J.  JuDe  22,  1908,  C.  B.  Panl, 
as  ai^Ucant,  filed  Us  petition  In  tbe  district 
court  of  PhllUps  county,  praying  the  court 
to  determine  and  declare  his  title  to  the  S. 
E.  ^  of  section  31,  township  8  N.,  range 
42  ritnate  in  PhUUps  county,  Colo.,  and 
for  an  order  requiring  registration  of  the 
same.  The  petition  was  founded  upon  an  act 
of  the  Legislature  (Session  Laws  1003,  p. 
311  et  seq.)  sometimes  spolcen  of  as  the  "Tor- 
rens  Land  Re^tratlon  Act"  The  petition 
appears  to  conform  to  the  statute,  and  alleg- 
es in  part  that  the  deed  couTeylng  the  land 
from  Frederick  D.  Easier  to  api)ellBnt  Mc- 
Eibbin  was  filed  for  record  June  6,  1008, 
bat  the  same  was  of  no  force  or  effect  against 
applicant  because  he  was  a  bona  fide  purchas- 
er for  value,  without  notice  of  the  deed  to 
UcKlbbin.  To  this  petition  McKlbbln,  appel- ! 
lantf  filed  an  answer,  alleging  among  other 
things  that  the  applicant  had  no  legal  or 
equitable  right  to  have  his  title  registered; 
that  he  (McKlbblu)  owned  all  right,  title, ' 
and  interest  In  and  to  the  land ;  Uiat  the  ap- 1 
pllcant  Paul  claimed  an  interest  In  the  prem- 1 
ises  by  virtue  of  a  tax  deed  which  was  void  ] 
oa  Its  face  and  void  in  fact,  for  the  reason 
that  no  proper  notice  of  the  sale  of  the  land 
bad  been  given;  and  that  the  land  was  sold 
at  tax  sale  to  Phillips  county  on  the  first 
day  thereof.  It  is  further  alleged  that  appli- 
cant also  claims  title  by  virtue  of  a  quitclaim 
deed  from  one  F.  D.  Hasler,  patentee,  to  S. 
H.  Johnson,  dated  February  0,  1008,  and  a 
warranty  deed  from  said  Johnson  to  appli- 
cant; that,  prior  to  the  execution  of  the 
deed  from  Hasler  to  Johnson,  Hasler,  the 
then  patent  owner  of  the  premises,  on  Decem- 
ber 5,  1907,  executed  his  warranty  deed  to 
McEibbln  for  the  land ;  that  neither  John- 
son Dor  applicant  were  bona  fide  purchasers 
of  the  land  as  against  UcKlbbln's  unrecorded 
deed;  and  that  defendant  is  the  sole  owner 
of  the  premises  against  whom  there  exists 
DO  enforceable  claim,  estate,  Interest,  or  ti- 
tle, In  and  to  the  premises.  Applicant  by 
replleaUon  denied  all  new  matters  alleged  In 
McKibbln's  answer.  There  was  also  an  an- 
swer filed  to  applicant's  petition  by  one  B. 
X.  McPberrin,  claiming  an  Interest  in  the 
land  by  virtue  of  two  mortgages ;  but,  as  the 
ifsue  tendered  is  not  Involved  in  this  appeal, 
no  further  notice  will  be  given  to  it.  The 
case  was  tried  to  the  court  and  decree  ren- 
dered in  favor  of  applicant,  therein  ad- 
jDdging  the  Utle  to  the  land  to  be  In  him  and 
ordering  its  registration,  subject  to  the  two 
mortgages  under  which  McPherrln  claims, 
declaring,  however,  that  such  mortgages  were 
Dot  a  lien  npon  the  premises.  This  appeal  is 
prosecnted  from  said  decre& 

Appellant  In  the  first  paragraph  of  his 
brief  informs  us  that  he  will  discuss  but  one 
qiMBtlon  on  this  appeal,  being  that  wlilch  re- 
lates to  the  mllng  of  the  trial  conrt  in  ex- 
clDdlng  from  evidence  the  said  warranty 
deed  from  Hasler  to  appellant  We  will  take 
appellant  at  his  word  and  ^ote  our  atten* 


tlon  solely  to  this  question.  As  above  shown, 
this  deed  bears  date  December  G,  1907,  and 
purports  to  have  been  executed  ^nd  delivered 
tiiat  day.  The  grantor  therein  is  F.  D.  Has- 
ler, and  the  grantee  R,  O.  McKlbbln,  and 
it  ia  In  every  respect  a  warranty  deed.  It 
purports  to  have  been  acknowledged  in 
Greene  county,  state  of  Indiana,  on  the  day 
of  Its  date,  by  Lafe  Scott  justice  of  the 
peace  in  and  for  that  county.  The  deed  has 
attached  to  It  a  certificate  by  Clyde  O.  Yoho, 
clerk  of  the  circuit  court  of  said  Greene  coun- 
ty, and  reads  as  follows:  "State  of  Indiana, 
Greene  Gounty—ss.:  I,  Clyde  O.  Yoho.  clerk 
of  the  circuit  court,  within  and  for  Greene 
county,  state  of  Indiana,  do  hereby  certify 
that  Lafe  Scott,  whose  certificate  of  acknowl- 
edgment appears  to  the  Instrument  of  writing 
to  which  this  Is  attached,  was  on  the  date 
and  at  the  time  of  making  such  certificate, 
to  wit  the  5th  day  of  December,  1007,  a  Jus- 
tice of  the  peace  (he  was  appointed  to  take 
oath  of  office  September  29,  1890,  and  has 
been  acting  since  that  date  to  the  present 
time)  within  and  for  said  Greene  county, 
duly  commissioned  and  qualified,  whose  term 
of  office  began  on  the  29th  day  of  Septem- 
ber, 1896,  and  will  expire  on  the  day 

of  ,  19 — ,  and  that  full  effect  and  credit 

ought  to  be  given  to  bis  official  acts,  and 
that  the  signature  purporting  to  be  his  is 
genuine.  In  witness  of  which  I  have  hereun- 
to affixed  tlie  seal  of  said  court  and  sub- 
scribed my  name  at  Bloomfield,  Indiana,  this 
23d  day  of  December,  A.  D.  1907.  Clyde  O. 
Yoho.  [Ofiicial  i^eal.]  Filed  for  record  the 
Sth  day  of  June,  A.  D.  1908,  at  11:30  o'clock 
a.  m.  Leon  Kepler,  Clerk,  by  Mattle  Slagle, 
Deputy."  When  the  record  of  the  deed  was 
offered  in  evidence,  applicant  objected  to  Its 
Introduction  for  several  reasons ;  the  only 
one  necessary  to  notice  being  "that  there  Is 
no  certificate  attached  to  this,  as  provided 
by  our  statute,  showing  the  authority  of  the 
Justice  of  the  peace  to  take  acknowledg- 
ments in  Indiana  where  the  deed  is  exe- 
cuted." Section  684,  Revised  Statutes  190& 
refers  to  the  manner  and  method  of  acknowl- 
edging or  providing  written  instruments  pur- 
porting to  convey  land  or  any  Interest  there- 
in, located  in  this  state.  The  first  subdi- 
vision of  the  section  enumerates  what  offi- 
cials have  power  to  take  acknowledgments 
of  such  instruments  when  executed  within 
this  state;  the  third,  how  acknowledgments 
are  to  be  taken  in  foreign  countries  and 
beyond  tlie  limits  of  the  United  States.  The 
second  enximerates  those  who  are  author- 
ized to  take  acknowledgments  of  such  instru- 
ments out  of  this  state  but  within  the  United 
States  (as  in  the  case  before  us).  In  the  list 
of  officials  enumerated  as  possessing  such  au- 
thority. Justices  of  the  peace  do  not  appear. 
After  enumerating  by  official  title  what  offi- 
cers may  take  such  acknowledgments,  the 
statute  continues:  "Before  any  other  officer 
authorized  by  the  laws  of  any  such  state 
or  territory  to  take  and  certify  such  ac- 
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kivnMfmaits;  proTlded,  Oiere  shall  be  tt- 
flzed  to  ttie  certlflcate  of  wach  officer,  other 
than  those  ^bove  oramerated,  a  certlflcate 
by  the  clerk  ot  some  court  of  record  of  the 
cono^,  or  district,  wherein  sudi  offlcw 
resides,  under  the  seal  of  sncb  court,  that  the 
person  certifying  snch  acknowledgment  Is  the 
officer  he  assumes  to  be;  that  he  has  the 
anthority,  by  the  laws  of  such  state  or  ter- 
ritory, to  take  and  certify  such  acknowl- 
edgment, and  that  the  signature  of  such  offi- 
cer to  the  certlflcate  of  acknowledgment  Is 
the  true  slgnatare  of  such  officer." 

The  record  foils  to  disclose  any  other  proof 
of  the  execution  ot  the  deed  than  that  con- 
tained In  the  deed  Itself,  leaving  but  one 
question  to  decide,  rl£..  Was  the  certlflcate  of 
Toho,  clerk  of  the  drcnlt  court,  suffldent  In 
form  and  recital  to  comply  with  our  statute 
and  render  the  acknowledgment  effectlTe  as 
proof  of  the  execution  of  the  deed?  From 
the  statute  above  quoted  it  is  plain  that  the 
Legislature  intended  to  provide  a  method  of 
taking  acknowledgments  to  writtrai  instru- 
ments, not  only  In  our  own  state  but  In  every 
state  or  territory  of  the  Union,  as  well  as 
in  foreign  countries.  A  Justice  of  the  peace 
not  being  mentioned  In  the  statute  as  a  prop- 
er officer  before  whom  acknowledgments  may 
be  taken  in  a  sister  state  or  territory,  it  be* 
comes  necessary,  by  force  of  the  statute, 
that,  if  such  official  In  another  state  assumes 
to  certify  an  acknowledgment  of  a  deed  con- 
veying real  property  In  Colorado,  the  certifi- 
cate of  a  clerk  of  a  court  of  record  in  such 
state  must,  under  the  seal  of  the  court,  af- 
firmatively show  that  the  Justice  of  the  peace 
Is  authorized  under  the  laws  of  that  state  to 
take  and  certify  such  acknowledgm^t  The 
omission  of  such  a  statement  In  the  derk'a 
certificate  renders  the  purported  acknowledg- 
ment defective  and  insufficient,  and  leaves 
the  deed  lacking  in  proi>er  proof  of  its  execu- 
tion. We  do  not  think  such  statement  must 
necessarily  be  In  the  Identloal  language  of 
the  statute,  but  it  must  be  so  clear  and  un- 
equivocal that  it  can  be  readily  seen  from 
tbe  clerk's  certlflcate  that  the  officer  certify- 
ing to  the  acknowledgment  had  power  or  au- 
thority under  the  laws  of  his  state  to  act. 

Appellant's  counsel  urgently  insists  that 
the  phrase  found  In  the  clerk's  certificate, 
viz.,  "that  full  effect  and  credit  ought  to  be 
given  to  his  (Justice  of  the  peace)  official 
acts,"  Is  tantamount  to  a  statement  that  the 
Justice  of  the  peace  had  authority  by  tbe 
laws  of  Indiana  to  take  and  certify  the  ac- 
knowledgment. Appellant  does  not  favor  ns 
with  any  citation  tcom  any  text-book  or  de- 
tdsion  In  support  of  hla  contention.  The 
statenicait  of  the  <derk  that  the  official  acta 
of  tbe  Justice  of  the  peace  are  entitled  to  fidl 
faith  and  credit  conveys  no  information  am 
to  whether  or  not  the  Justice  had  authority 
und^  the  laws  of  Indiana  to  take  and  ceitt- 
fy  acknowledgments.    This  Information  is 


Jnst  what  Qie  LegUlatare  required  ahonld  ap- 
pear In  tbe  clerk's  certlflcate  to  estaUiah  due 
execatltm  of  the  deed  and  mtltle  it  to  ad- 
ndssioa  In  evidence  without  further  proof  ot 
Its  execution.  A  Justice  of  the  peace  In  In- 
diana probably  has  power  and  authority  to 
perform  many  and  divers  official  acta,  among 
which  may  or  may  not  be  that  of  taking  and 
certifying  acknowledgmento  to  written  in- 
struments. The  Information  required  to  ap- 
pear in  the  clerk's  certiflcato  Is  not  whether 
or  not  faith  and  credit  should  be  given  to  ihe 
official  acts  of  the  Justice  of  the  peace,  bnt, 
rather,  did  be  have  authority  under  the  laws 
of  the  state  of  Indiana  to  take  and  certify  an 
acknowledgment  to  a  deed.  This  power  Is 
necessary  to  the  validity  of  an  a(^owledg- 
ment  to  a  deed,  taken  in  a  sister  state,  when 
the  deed  purports  to  convey  land  In  Colorado, 
and,  If  this  power  is  not  clearly  shown  by 
the  clerk's  certificate,  the  acknowledgment  Is 
defective  and  leaves  the  deed  wanting  In 
proof  of  Ite  execution.  It  cannot  be  cont^d- 
ed  that  the  court  will  presume  a  Justice  of 
the  peace  In  a  sister  state  or  territory  has 
authority  to  take  acknowledgments  to  writ- 
ten Instruments.  The  Legislature  certainly 
did  not  Indulge  in  any  such  presumption,  for 
it  required  a  certlflcate  of  an  officer  of  a 
court  of  record  to  Impart  tbe  Information  re- 
quired under  the  seal  of  the  court  The 
clerk's  certificate  was  fatally  defective,  and 
insufficient  to  show  a  proper  acknowledgment 
of  the  deed ;  therefore  the  trial  court  ruled 
correctly  in  excluding  It  from  evidence.  The 
following  dted  cases  are  somewhat  In  point 
upon  the  question  under  consideration:  Bnck- 
master  v.  Job,  IS  lU.  328;  Tolly  v.  Davis, 
30  111.  103,  83  Am.  Dec.  179. 

Tbe  record  showing  the  Judgmoit  to  be 
right,  the  same  will  be  affirmed. 

Judgment  affirmed. 


OEBUAN-AHERICAN  INS.  CO.  T.  UBS- 
SENQISSL 

(Court  of  Appeals  of  Colorado.  Nov.  10, 1913.) 
L  InsnSAnoB  (|  165*)  —  CoKaTEucnoif  or 

CONTBACT— FbOPSBTT  COVKBEO. 

In  an  action  on  a  fire  insurance  policy  od 
the  stock  of  a  farm  implement  bnslneis,  in- 
duding  that  in  the  building  and  additions  ad- 
joining, and  that  "in  yari,  and  on  platforms  in 
rear  and  alley  adjoining"  the  building,  it  ap- 
peared that  insured  had  no  yard  room  Imniedi- 
ately  adjoining  his  boilding  or  anywhere  except 
a  vacant  lot  diagonally  across  the  street,  and 
that  be  offered  to  go  over  via  the  Insurer's 
agent  and  look  at  tbe  goods  there,  but  the 
agent  said  he  knew  what  was  there,  for  which 
reason  they  did  not  go.  Held,  that  a  grain  sep- 
arator standing  on  the  vacant  lot  was  indnd- 
ed  in  the  policy. 

\^d.  Note.— For  other  eases,  see  Xnsarance. 
Cent  Dig.  I  861;  Dec  Dig.  |  ieS.*]  "™™***' 

2.  iNsuRAifOB  (H  146*)  —  CoNsnncnoif  or 

OoNXaACT. 

A  contract  of  fire  insurance  is  one  of  in- 
demnity, and  where  loss  occars  thereunder  it 
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win  1m  liren  eonitraction  which  la  mo«t 
pnlMbto  ud  natural  under  the  drcumstancea, 
ao  as  to  attain  the  object  the  partiei  had  in 
makinc  it 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  H  292,  294^298;  Dec.  Dig.  I  140.*] 

3.  Apfxai.  AlfD  Bbbob  <i  1099*)  —  L4W  ow 
Cask. 

The  decUoB  of  the  Supreme  Ckiurt  on  a 
former  appeal  aa  to  the  admiBsibflity  of  evi- 
dence, ao  f ar  aa  applicable,  becomes  the  law 
of  the  case  on  a  aabsequent  appeal  to  the  Court 
Qt  Appeals. 

[Ed.  Note.— For  other  caaea.  see  Appeal  and 
^1^^  Gent  Die  It  4S7<M^;  Dee.  Dig.  1 

Appeal  from  District  Court,  Denver  Coon- 
t7;  Oreeler  W.  WUtford,  Judge. 

Action  b;  K.  B.  Messenger  against  the  Ger- 
man-American  Insurance  Company.  Jadg- 
ment  for  plalnttSi  and  ^y*f*iHlB"t  ippwli 
Affirmed. 

SylTester  6.  WilUams,  of  Denver,  for  ap- 
pellant Jobn  B.  Smith  and  H.  B.  Wooda, 
both  Qt  DoiTer,  for  appellee. ' 

BESJj,  J.  The  appellant  Inaunuice  com- 
panr  insured  the  appellee  against  lose  bj 
flie  nnder  the  following  provisiona  in  the 
policy:  "The  following  deecribed  property 
while  located  and  contained  as  described 
herein,  and  not  elsewhere,  to  wit:  $1,400 
OD  all  his  stock  of  merchandise  chiefly  ag- 
ricultural  implements,  engines,  and  snppUes, 
their  equipments  and  extra  parts  of  all  kinds 
and  descriptions,  knocked  down  or  set  up, 
and  all  other  merchandise  kept  by  him,  in- 
cluding boxee  and  packings  for  and  contain* 
ing  same,  and  packing  materials,  his  own  or 
held  by  him  In  trust  or  on  commission,  or  on 
■toiage^  or  for  repair,  or  sold  bat  not  de- 
liTcred,  or  for  which  he  may  be  legally  li- 
able; •  •  •  $100  on  bis  office  and  store* 
room  furniture  and  fixtures  of  all  kinds  and 
descr^itlonBy  incladlng  advertlsizv  material^ 
drcnlara,  catalognes,  cuts,  coantere,  shelv- 
ing, ahowcases,  typewriters,  safes,  carpets, 
scales,  trucks,  linoleums,  office  stationery, 
and  suppUea, ,  cash  registers,  letter  flies  and 
presses,  signs  and  avmiogs  in  and  upon  boUd- 
■  ing;  and  on  vatSx  betterments  and  Improve- 
ments to  the  building  as  may  have  been 
made  by  the  assured  Qeesee)  and  recognized 
hr  the  lessor  In  the  lease  as  being  the  proper- 
ty of  the  assured,  all  while  contained  In  the 
two  story  and  basement  pomposltlon  roofed 
brick  bnlldlng  and  additions,  adjoining  and 
Gommunlcattnc,  sltaate  No.  1710  (Uap  Mo. 
1T12)  Flftemth  street,  Denver,  Colorado,  oo- 
cqded  for  mercantile  purposes.  TUa  policy 
■hall  cover  all  merchandise  and  goods  with 
their  spare  parts  as  described,  while  located 
b  above  descElbed  building,  vaults,  8howca»> 
Ok  windows,  Testfirales,  xmder  sidemUts,  or 
DpoD  sldewmlk^  In  yard,  on  platforms  in  rear 
and  all^  adjcdnlng  above  described  bnlld- 
fng,  and  In  railroad  cars  on  tracks  Immedi- 
ately adjacent  thereto." 


[1]  The  pivotal  question  before  us  for  de- 
cision Is  whether  a  grain  s^iHirator,  which 
stood  on  a  vacant  lot  diagonally  across  the 
street  from  the  building  mentioned  and 
described  In  the  provisions  of  the  policy 
above  recited.  Is  included  in  the  policy. 

The  appellee  testified  at  the  trial  that  Au- 
gust 9, 1906,  he  was  engaged  In  the  farm  im- 
plement business,  comer  of  Fifteenth  and 
Wynkoop  streets,  Denver,  and  had  a  grain 
separator  about  10x29  feet  standing  on  a 
lot  which  he  had  used  for  14  years  for  stor- 
ing machinery ;  that  his  office  building  was 
at  1710  Fifteenth  street,  25x60  feet;  that 
he  had  no  yard  room  whatever  immediately 
adjoining  the  office  building  or  elsewhere,  ex- 
cept diagonally  across  the  street  as  afore- 
said; that  the  value  of  the  separator  was 
from  $7S0  to  $800;  that  an  employ^  or 
soliciting  agent  of  the  appellant  company 
called  upon  him  at  his  office  and  solicited 
the  policy  in  suit,  and  at  that  time  the  as- 
sured stood  at  his  office  window  and  point- 
ed to  the  place  where  the  separator  stood 
and  said  to  him,  according  to  his  testimony, 
which  la  as  follows:  "*We  will  go  over  and 
look  over  these  goods.'  and  the  gentleman's 
reply  to  me  was:  1  hqve  been  through  those 
lots  a  dozen  times  and  I  know  what  is  on 
there  as  well  as  yon  do,'  and  he  and  I  did 
not  go  over.  We  did  not  go  over  together,  he 
went  away  and  later  on  mailed  me  this  poli- 
cy, and  I  put  the  policy  in  my  safe  and  In 
due  time  sent  him  a  check  for  the  money, 
and  the  matter  lay  until  I  had  this  fire." 
He  further  testified  that  this  conversation 
took  place  the  day  the  policy  was  solicited 
and  written  In  his  office ;  that  the  agent  who 
wrote  the  policy  called  on  him  at  his  office 
occasionally,  and  he  thought  that  he  paid 
him  a  praulum.  The  regularly  appointed 
agent  of  the  company,  was  Frederick  W. 
Standart,  who  testified  that  the  policy  was 
a  renewed  annual  policy,  and  was  written 
from  the  records  in  his  office,  the  first  having 
Issued  tsom  Idaj  SO,  1904,  the  second  from 
Hay  SXi,  WOS,  and  ttie  last,  or  one  in  suit, 
from  May  80;  1906,  to  May  80^  1907;  'that  he 
never  K^dted  the  risk ;  that  It  was  a  part 
of  the  business  of  the  <^oe  when  he  took 
the  agency;  that  he  could  not  remember 
what  he  did  or  how  the  poli^  was  written 
In  this  vedflc  case,  and  stated,  as  his  opin- 
ion, that  the  descz^tion  in  the  policy  would 
not  Indude  the  separator. 

The  testimony  shows  that  a  horse  corral 
Immediately  adjoined  the  building  on  the 
rear,  and  that  the  assured  had  no  yard 
room,  except  whwe  the  separator  stood. 
There  Is  no  dispute  that  the  assured  and  the 
soliciting  agent  or  employ^  arranged  for  the 
Insurance^  Mr.  Frederick  W.  Standart  testl* 
fled  that  he  knew  nothing  about  the  property 
Intended  to  be  covered,  except  what  was  dis- 
closed in  former  policies  pf  which  the  one 
here  under  consideration  was  a  renewal. 
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Tbe  inliited  part  of  tlie  poller  pnrports  to 
cover  all  merchandiae  In  yard  adjoining  tbe 
btUldlng.  The  term  **adJolnl]ig  the  bnUdln^' 
waa  constmed  by  the  Supreme  Court,  when 
thla  caae  waa  bttcn  It  on  a  Conner  annal 
(Meseenger  r.  Oerman-Ameitean  Insorance 
Co.,  47  Colo.  449-450.  107  FftC  643,  646).  aa 
follows :  "From  the  langoage  employed  In  the 
poU<7  the  most  that  can  be  dalnud  for  It, 
with  respect  to  the  yard,  la  that  It  waa  a 
yard  adjoining  the  building,  but  tlila  does 
not  neceasarlly  mean  adjoining  to  or  on,  but; 
according  to  the  drcumstancee,  may  be  In- 
tended to  denote  that  to  which  it  refers  as 
being  *near,'  'doee  by,'  'neighboring.'  or  'not 
fiir  from.'  Under  anch  description,  the  only 
way  to  definitely  determine  tbe  location  of 
the  yard  mentioned,  or  what  ground  was  In- 
tended to  be  embraced  under  that  designa- 
tion in  the  policy,  is  to  ascvtain  fnun  the 
facts  and  drcumstancee  surrounding  the 
traimctlon  what  ground  plaintiff  was  using 
outside  the  building  spedfled,  upon  which  to 
store  his  agricultural  Implenunts  at  the  time 
they  were  listed  by  the  agento  of  the  com- 
pany and  the  policy  In  suit  was  issued.  Fol- 
lowing this  course  enables  us  to  ascertain 
what  ground  was  meant  by  the  term  In 
yard,'  and  construing  the  yard  mentioned  In 
the  policy  as  the  one  which  plaintiff  was 
using  when  the  company  Issued  Ite  policy  re- 
sults in  giving  the  contract  a  construction 
which  is  perfectly  natural  and  probable,  ef- 
fectuates the  object  the  parties  had  In  con- 
templation in  making  It,  and  does  no  violence 
to  any  language  employed  In  the  policy,  be- 
cause it  Is  only  by  resorting  to  the  circum- 
stances connected  with  and  surrounding  the 
transaction  that  the  intent  of  the  parties 
with  respect  to  the  location  of  the  yard  can 
be  detennlned." 

Under  the  evidence  as  it  now  stands,  it 
would  seem  unconscionable  to  permit  the 
company  to  avoid  responsibility  on  this  policy 
after  the  assured  pointed  out  Xhe  yard  where 
the  separator  stood,  and  offered  to  go  and 
show  It  to  the  soliciting  agent,  who  refused 
to  be  shown,  saying  that  he  knew  as  much 
about  the  yard  and  machinery  as  the  assured 
did,  and  afterward  the  company  issued  the 


policy,  and  collected  the  premium  therefor  In 
purananoe  of  the  arrangemoit  made  with 
the  agent  It  mmt  be  borne  In  mind  that  the 
agento  of  tbe  compuiles  write  theae  policies, 
and  deliver  than  to  the  assured  after  being 
informed  of  the  ritua  of  the  property,  and  it 
is  Uie  duty  of  the  companies  to  ^ve  exidlclt 
descriptions  of  the  property  pointed  out  and 
Intended  to  be  insured,  and.  If  they  fail  to 
do  80,  it  would  be  unjust  to  penult  them  to 
teke  advantage  of  their  own  neglect  and 
escape  responsibility.  The  oourto  should 
hold  as  done  that  which  the  parties  Intended 
to  do. 

[2]  It  Is  a  well-established  doctrine  In  thla 
state  that  a  contract  of  fire  insurance  la  one 
of  Indemnity,  and,  when  loss  occurs  under 
such  a  contract,  it  will  be  given  tlut  con- 
struction which  Is  most  probable  and  natural 
under  the  circumstances,  so  as  to  attain  the 
object  the  parties  had  in  making  it.  St.  li. 
Co.  V.  Tlemey,  6  Oolo.  582;  a  F.  &  I.  Ca  v. 
Pryor,  25  Colo.'K40,  57  Pac  51;  Messenger  t. 
G.  A.  I.  Co.,  47  Colo.  448-463,  107  Pac.  643. 

[S]  This  case  was  taken  to  the  Supreme 
Court  on  a  former  appeal  from  a  decision  of 
the  district  court  excluding  evidence  of  al- 
leged circumstances  attending  the  making  of 
the  contract.  Including  what  was  said  and 
done  at  the  time  of  the  execution  of  the  poli- 
cy, and  'tiie  Supreme  Court  held  that  sudb 
evld«ice  aa  waa  tendwed  ahould  have  been 
admitted,  and,  aasumlng  that  the  evidence 
tendered  might -be  given  on  a  new  trial,  set- 
tled the  law  (m  most,  if  not  all,  legal  pointe 
Involved  In  'thia  hearing,  and  that  deci^on, 
as  Car  aa  pertinent,  becomes  the  law  of  this 
case.  Grand  Lodge  A.  O.  U.  W.  v.  Taylor, 
131  Pac.  783-7S4;  First  Nat  Bk.  of  Ouray 
V.  Shank.  68  Colo.  446,  128  Pac  66-60. 

The  evidence  actually  introduced  in  the 
trial  court  did  not  altogether  confonn  to 
that  tendered  at  the  former  trial ;  neverthe- 
less, we  think  it  sufficiently  approached  the 
evidence  tendered  as  to  make  the  Judgment 
of  the  Supreme  Court  controlling  in  the  trial, 
and  the  trial  court  so  held,  and  we  see  no 
reversible  error  In  the  record.  lAerefore  tbe 
Judgment  la  affirmed. 
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SPOKANE  CASKET  00.  t.  MITCHELL  «t  al. 
iSapreme  Court  of  Waadtlagton.  Nor.  26^  1018.) 
L  Daiuokb  d  62*)— DuTT  TO  MinnoZB— Bt- 

IDENCB. 

In  an  action  for  damages  from  the  obfltrac- 
tioD  of  a  street,  a  demurrage  charge  on  a  ship- 
Eoeot  of  lomber  which  plaintiff  was  preTented 
from  hanline  to  its  factory  could  not  be  recover- 
ed in  tike  abaeDce  of  evidence  sbowinf  what  a 
reasonable  charge  for  storage  would  have  been 
bad  such  lumber  been  removed  from  tiie  cars,  or 
vbat  the  additional  cartage  vould  have  been, 
since  plaintiff  was  bound  to  use  reasonable  ef- 
forts to  minimize  his  damage. 

[Ed.  Note.— For  other  cases,  eee  Damages, 
CenL  Dig.  H  110-131;  Dec  Dig.  i  62.*] 

2.  Damaom  (t  184*)— EriDMoa— WmoHT  ahp 

SUFFICZEKCT. 

In  an  action  for  obstructing  a  street  com- 
pelling  plaiutifF  to  close  Its  foctoi?)  assuming 
that  overhead  charges,  including  salaries  of  em- 
ployte,  might  be  recovered,  th^  could  not  be  re- 
<»Tered  where  the  evidence  showed  that  some 
of  tbe  employte  perfonned  services  some  ben- 
efit to  plaintiff,  bnt  did  not  wgrwate  such 
items. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  502 ;  Dea  Dig.  |  184.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  E.  H.  Sullivan,  Judge. 

Action  by  the  Spokane  Gasket  Company 
■gainst  Albert  L.  Mitchell  and  another,  co- 
partners doing  business  as  Mitchell  Bros. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Tolmao  ft  King,  of  Spokane,  for  appellant 
Danaon,  WllllAms  &  Danson  and  George  D. 
Lantz,  all  of  Spokane,  for  respondents. 

MAIN,  J.  The  pnipose  of  this  action  was 
to  recover  damages  alleged  to  have  been 
costained  by  the  unreasonable  obstruction  of 
a  street 

Daring  the  year  1910  the  defendants  enter- 
ed iuto  a  contract  with  the  city  of  Spokane 
for  the  improvement  of  Water  avenue  and 
Huron  street  This  improvement  consisted 
In  the  grading  of  the  streets  moitloned,  the 
bnllding  of  retaining  walls,  and  the  lower- 
ing of  tbe  sewer  which  bad  previously  been 
laid.  The  work  was  begun  during  the  latter 
part  of  the  month  of  Jane  or  tbe  early  part 
of  July  of  that  year.  Tbe  erldenoe  does  not 
Bhov  the  exact  date. 

At  and  prior  to  this  time  tbe  plaintiff  was- 
a  corporation  engaged  in  the  business  of 
DiaDnfacturlng  caskets  and  Jobbing  under- 
takers supplies.  Its  factory  was  located  at 
1610  to  1620  Water  avenue,  and  abutted  upon 
the  proposed  improvanent  In  Its  factory 
the  plaintUT  used  considerable  quantities  of 
lumber  and  other  supplies  which  were  trans- 
ported to  It  by  teams  and  wagona  In  like 
tQanner  the  products  of  the  factory  were 
conreyed  to  shipping  points  or  places  of  de- 
livery within  the  city.  The  only  practical  way 
for  such  travel  and  teaming  was  via  Huron 
street  and  Water  avenue.  There  was  another 
*ay  over  Ontario  street  and  Main  avenue; 
t>iit  this  was  nnaulted  to  heavy  hauling. 


There  wae  eridence  t&at  Uie  defendants, 
after  hETlng  commenced  tbe  work  upon  the 
streets,  did  not  prosecute  It  with  reasonable 
diligence.  From  Septmber  6tta  to  ttie  13th 
inclusive  the  street  was  In  each  a  condiflon 
that  the  plaintiff  coqld  not  haul  thereover 
the  products  of  its  factory.  Daring  this  time 
only  emergency  orders  were  flUed  whldi  could 
be  tafeoi  oat  In  light  loads.  The  fftctory  was 
<aosed,  becaaae  the  stor^  room  bad  been 
filled  to  its  capacity.  From  the  early  part 
of  September  until  the  15th  of  October  the 
plaintiff  was  imable  to  haul  lumber  to  Its 
factory  due  to  the  condition  of  the  streets. 
Durlzig  the  early  part  of  September  a  num- 
ber of  car  loads  of  lambv  were  received  In 
tbe  freight  yards  of  the  Great  Northern 
Railway  Company,  condgned  to  Oie  plaintiff. 
Owing  to  the  fact  that  the  streets  were  in 
saCh  a  condition  that  this  lumber  could  not 
be  hauled  to  tbe  factory,  It  was  permitted  to 
remain  In  the  cars  until  the  15th  day  of 
October,  for  which  delay  In  unloading  a 
demurrage  charge  was  paid  in  the  sum  of 

This  was  one  of  the  items  of  damage  which 
tbe  plaintiff  sought  to  recover.  The  evidence 
which  was  offered  in  support  of  this  claim 
was  extremely  graieral.  Giving  the  plaintiff 
the  benefit  of  its  most  favorable  construction, 
It  went  no  further  than  an  offer  to  show  the 
amount  of  the  demurrage  charge  paid.  To 
the  Introduction  of  this  evidence  an  objection 
was  interposed  and  sustained  by  the  court 

On  account  of  the  closing  down  of  the 
factory  for  the  time  already  mentioned,  dam- 
age is  claimed  for  what  Is  termed  "overhead 
charges."  This  consisted  of  salaries  of  em- 
ployes, Interest  Insurance,  and  taxes.  The 
onployta  whose  salaries  were  Included  In  the 
overhead  charges  were  the  teamster,  shipping 
clerk,  bookkeeper,  superintendent  four  or 
five  m^  who  were  the  foremen  of  different 
departments,  and  one  traveling  salesman. 
During  tbe  week  that  the  factory  was  shut 
down  these  employes  were  all  at  the  fectory. 
The  teamster  looked  after  his  team,  and  was 
working.  The  shipping  cler^  attended  to 
some  local  d^iverles  in  the  dty.  The  book* 
keeper  was  in  her  office,  and  earned  her  sal- 
ary. The  superintendent  and  the  foreman 
took  care  of  telegraphic  and  telephone  orders 
which  came  In.  The  traveling  salesman  was 
out  on  the  road  taking  orders  the  same  as  at 
any  other  time.  There  is  no  evidence  ehow- 
iug  loss  of  business  or  profits.  Orders  which 
came  in  during  this  time  were  snbseQuently 
filled. 

The  cause  was  tried  to  the  court  and  a 
Jury.  At  the  conclusion  of  the  plaintiff's 
evidence  the  defendant  challenged  tbe  legal 
sufficiency  thereof,  and  moved  tbe  court  for 
Judgment  in  its  favor.  This  motion  was 
granted,  and  Judgment  entered  dismissing  the 
action.   The  plaintiff  appeals. 

It  Is  claimed  that  the  evidence  which  was 
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introduced  was  efficient  to  carry  tbe  cue 
to  the  jury  on  the  question  as  to  wfaeth^  or 
not  the  streets  were  nnreaaonably  or  nn- 
necessarlly  obstracted.  It  wlU  be  assnmed, 
bat  not  decided,  that  this  position  Is  correct 
[1]  The  first  qnestion  to  be  determined  Is 
whether  or  not  the  court  committed  error  in 
not  permitting  the  plaintiff  to  prove  the  de- 
mnrrage  charge.  As  already  stated,  the  evi- 
dence was  genwal,  and  (mly  sought  to  prove 
the  demurrage  as  such.  There  was  no  evi- 
dence tendered  showing  what  the  reasonable 
diarge  for  storage  would  have  been  during 
the  time  bad  the  lumber  been  renu^ed  from 
the  cars.  Neither  was  there  any  showing 
as  to  what  the  addltUmal  cartage  wonld  have 
been. 

There  is  a  well-known  rule  of  law  which 
reqoireB  a  party  to  use  rMsonable  efft>rt8  to 
minimize  bis  damages.  Had  it  bem  shown 
what  the  exp«ise  of  storage  and  additional 
cartage  wonld  have  been,  and  that  these 
sums  wonld  not  have  exceeded  the  amount 
of  the  demurrage,  a  different  question  would 
be  presented.  It  seems  plain  that  demnx^ 
rage,  as  sucb,  could  not  be  the  correct  meas- 
ure of  damages.  Assume,  for  the  sake  of 
argument,  tliat  tlie  consti^iee  of  a  ear  load 
of  flour  permitted  it  to  remain  In  the  car 
for  the  period  of  six  weeks,  and  that  the  de- 
murrage would  amount  to  the  sum  of  flOO, 
while  the  expense  of  removal  and  storoge 
would  have  amounts  to  only  ^5.  Can  it  be 
said  in  snch  a  case  ttiat  the  demurrage  wonld 
be  the  lust  measure  of  the  damages  sus- 
tained? 

[S]  Bdative  to  the  matter  of  overhead 
charges:  The  evlduioe  estabUshes  the 
amount  of  these  expenses  per  di^,  and-  the 
number  of  days  that  the  plant  was  idle.  But 
it  appears  that  some  of  the  Items  whldi  were 
included  in  the  overhead  charges  were  not 
a  loss  to  the  appellant  The  traveling  man 
was  working  as  usual  The  teamster  deliver- 
ed Ught  orders  from  time  to  time.  And  oth- 
er employes  were  performing  servicea  which 
were  of  some  benefit  to  the  appellant  .Even 
assuming  that  overhead  charges  may  be  re- 
covered as  damages,  obviously  where  the  evi- 
dence does  not  segregate  from  the  total  of 
Buch  charges  items  Included  therein  which 
were  not  a  loss,  there  would  not  be  sufficient 
evldoice  upon  whi<di  a  jury  could  base  a  vei^ 
diet 

Ttub  JnOgment  vriU  be  affirmed. 

ELUS,  FULLEBTON,  and  MOBBIS,  JJ., 

COOCUTa 


STATE  ex  rel.  MURPHT  v.  WBIOHT, 
Superior  Court  Judge. 
(Supreme  Court  of  Washington.  Nov.  16, 1813.) 
1.  Pbohibition  (I  3*)— Adeqttaot  of  Behxdt 

BT  APFEAI.. 

The  adequacy  of  the  remedy  by  appeal  In 
the  ordinary  course  of  law  is  the  test  to  be  ap- 


plied tj  this  court  In  all  applications  for  extnun- 
olnary  writs,  and  not  the  mere  question  sf  jo- 
risdictlon  or  lack  of  jurisdiction. 

[EA.  Note.— For  other  cases,  see  Prohlbitioa, 
Gent  Dig.  H  4r-19;  Dec.  Dig.  |  3.*] 

2.  JimoMBirr  (|  785*)— Bia  Junzoiu— Uv- 

KICIPAL  ASBESSMnilTS. 

Although  the  contractor  for  a  municipal  im- 
provement, uDon  mandamua  to  compel  the  city  to 
levy  a  special  assessment  upon  the  proper^  in 
the  difltrict  luffldent  to  pay  the  contract  price, 
bad  a  judgment  therein  requiring  the  levy  of  u 
assessment  apon  the  properiy  benefited,  and  al- 
though thereafter  objectiona  to  the  assessment 
were  filed  by  nnmeroua  property  owners  who, 
after  a  confirmatory  ordinance,  applied  to  the 
superior  court  and  brought  injunction  to  re- 
strain the  Collection  thereof,  such  adjudica- 
tion in  the  first  place  could  go  no  farther  dian  to 
determine  the  liability  of  owners  to  assess- 
ment, and  under  Bern.  &  Hal.  Code,  S  7961 
(Laws  1911,  c.  98,  {  21},  they  stlU  had  the 
right  to  contest  before  the  commissioners  the 
amount  of  the  assessment  levied. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |i  1263,  1266;  Dec.  Dig.  |  735.*1 

3.  MnmoiPAi.  CoEPounoNS   (|  518*)— As- 
SXSSMSNrP— Intbbxst. 

Interest  on  the  contract  price  of  a  munici- 
pal improvement  was  collectible  from  tbe  date 
of  the  oommisilonezs'  spproval  of  the  aveH- 
ment  rolL 

[Ed.  Note.— For  other  cases,  see  Hunfdiisl 

Corporations,  Cent  Dig.  H  1218,  1219:  Dec 
Dig.  S  618.*] 

4.  Pbohibition  (|  8*)— Gbourds— Sumcxra- 
OT  OT  Bbubdt  bt  Appkal. 

Where  interest  on  tbe  contract  price  was 
still  running  in  favor  of  a  contractor  for  a  uiu- 
nicipal  improvement,  bis  remedy  by  appeal,  ta 
cases  appealed  by  owners  from  the  order  of  con- 
firmation and  (or  an  injunction  against  collec- 
tion of  the  assessment,  In  the  event  of  th^ 
wrongful  determination  would  be  adequate,  and 
hence  he  was  not  entitled  to  a  writ  of  prohibi- 
tion against  such  actions. 

[Ed.  Note.— For  other  cases,  see  Prohibitioo, 
Gent  Dig.  U  4^19 ;  Dec  Dig.  |  3.*] 

Department  2.  Original  application  for 
prohibition  by  the  'State  of  Washington,  on 
the  rdatlon  of  W.  J.  Murphy,  against  Ed- 
ward H.  Wright  Bitting  as  judige  of  the  Su- 
perior Court  of  Lewis  County.  Denied. 

Boyle,  Brockway  &  Boyl^  of  Tacoma,  tm 
appellant  C  A.  Stndebaker  and  Preston  & 
Thorgrimaon,  all  of  Seattle,  for  respondent 

MOUNT,  J.  Thia  18  an  application  for  a 
writ  prohibiting  the  respondent  ^m  pro- 
ceeding with  the  hearing  or  making  any 
der  In  two  certain  causes  now  pending  tn 
the  superior  court  of  Lewis  county,  one  an 
IcJuncUon  suit  brought  by  OL  L  Brown  and 
wife  against  the  dty  of  Chahalls  to  enjoin 
the  dty  from  iwoceedlng  to  collect  assess- 
ments levied  by  the  dty  upon  property  In  a 
sewer  Improvement  district;  the  otJier  an 
awes!  by  certain  propwty  owners  ftom  an 
order  of  the  dty  commissioners  levying  audi 
assessments.  It  MWfOUB  from  tiie  record 
before  us  that  heretofore  the  dty  of  Che- 
halls  created  an  lmi«ovemait  district  for 
the  purpose  of  constnidlng  a  sewer  to  be 
paid  for  by  the  propaty  benefited.  A  con- 
tract was  let  to  one  W.  J.  Murphy  to  con- 
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struct  tlie  sewer.  The  sewer  was  subae- 
quently  eonstmcted.  Afterwards  a  conten- 
tion arose  between  the  dty  and  the  contrac- 
tor as  to  whether  the  sewer  was  constructed 
In  substantial  ooofOnnance  with  the  con- 
tract. The  contractor  thereupon  brought  an 
action  In  mandamus  to  compel  the  to 
levy  a  special  assessment  upon  the  property 
In  the  district  sufficient  to  pay  the  contract 
price.  That  action  was  defended  by  the  dty 
and  resulted  in  a  Judgment  requiring  the 
mayor  and  commissioners  of  the  dty  to 
levy  an  assessment  upon  the  property  bene- 
fited. State  ex  rel.  Murphy  v.  Coleman,  71 
Wash.  15,  127  Pac.  668.  In  that  case  we 
sustained  the  action  and  affirmed  the  Judg- 
meat  of  the  lower  court.  Thereafter  the 
city  gave  notice  of  Its  intention  to  levy  the 
assessment,  and  a  roll  was  prepared,  to 
which  objections  were  filed  by  numerous 
property  owners.  The  matter  was  heard  by 
tbe  commission,  which  made  certain  flndings 
or  statements,  and  eonduded  by  passing  an 
ordinance  confirming  tbe  assessment  rolL 
Thereafter  certain  of  the  property  owners 
appealed  to  the  8u[>er]or  court  from  this  con- 
ftnnatiott,  and  Brown  and  wife  brought  an 
action  to  enjoin  the  dty  from  proceeding  to 
collect  the  assessment,  alleging  that  the  prop- 
erty had  not  been  benefited ;  that  the  sewer 
was  not  constructed  in  substantial  perform- 
aoce  of  the  contract;  and  alleging  fraud 
and  collDsion  between  the  engineer  employed 
by  the  dty  to  supervise  the  work  of  the  con- 
tractor, and  tbe  contractor.  The  contractor, 
W.  J.  Murphy,  was  notified  of  these  actions 
and  was  by  the  city  required  to  appear  and 
defend  them.  Thereupon  ttie  relator,  being 
the  original  contractor,  applied  to  this  court 
tot  a  writ  of  prohibition. 

It  is  argued  by  the  rdator  that  the  trial 
court  has  no  Jurisdiction ;  that  tbe  Issues  In 
the  case  ot  State  ex  rel.  Murphy  v.  Coleman, 
Mipra,  were  finally  determined  tn  that  ac- 
tion ;  that  the  issues  there  made  and  litigat- 
ed are  the  same  as  the  ones  that  the  proper- 
ty owners  are  now  endeavoring  to  relitlgate; 
that  tbe  Judgment  in  that  case  is  res  judi- 
cata of  the  issues  there  made,  or  which  could 
or  should  have  been  made,  and  the  Judgment 
tberebi  is  final;  that  all  questions  which 
can  be  raised  upon  the  appeal  from  the  ordi- 
nance passed  by  the  d^  commission  con- 
Rrmlng  the  assessment  roll  levying  an  asaesa- 
■uent  upon  the  property,  and  In  the  action 
tor  an  Injunction,  were  all  decided  in  the 
<tae  of  State  vx  ret  Murphy  Coleman, 
^pra,  and  are  final  and  blndlitf  upon  the 
property  owners. 

II]  It  Is  conceded  by  the  relate  that  the 
Die  In  State  ez  rel  Millw  t,  Superior  Court 
of  Spokane  County,  40  Waah.  fi66,  82  Pac. 
Srr,  2  L.  B.  A.  (N.  S.)  S95.  Ill  Am.  St  ftep. 


925,  to  the  effect  tliat  the  adequacy  of  tbe 
remedy  by  appeal  in  the  ordinary  course  of 
law  is  the  test  to  be  applied  by  this  court 
In  all  applications  for  extraordinary  writs, 
and  not  the  mere  question  of  Jurisdiction 
or  lack  of  Jurisdiction.  But  it  Is  contended 
that  the  remedy  by  appeal  in  the  cases  pend- 
ing before  the  superior  court  of  Lewis  coun- 
ty, namely,  Brown  and  Wife  v.  City  of  Che- 
halia,  and  the  appeals  from  the  ordinance 
passed  by  the  dty  commission  to  the  superi- 
or court,  is  not  an. adequate  remedy  by  rea- 
son of  the  fact  that  no  provision  is  made  for 
interest  which  may  accrue  upon  the  contract 
price  for  the  construction  of  the  sewer ;  that 
tills  interest  amounts  to  about  94,000  per 
year,  and  will  be  lost  to  the  relator  by  lapse 
of  time  in  case  he  Is  required  to  appeal 
those  cases. 

[2]  We  tlilnk  there  can  be  no  doubt  that 
If  the  Issues  adjudicated  in  State  ex  rel. 
Murphy  V.  Coleman,  supra,  were  finally  de- 
cided and  are  binding  upon  the  property 
owners,  still  tbe  property  owners  have  the 
right  to  contest  before  the  commissioners 
the  amount  of  the  assessment  levied  against 
their  lots.  Tbe  statute  gives  them  this  right. 
Rem.  &  Bal.  Code,  {  7961 ;  Laws  1911,  |  21, 
p.  452.  The  adjudication  in  the  case  above 
mentioned  did  not  and  oould  not  go  further 
than  to  detnmine  the  liability  of  tbe  proper- 
ty owners  to  pay  the  cost  of  the  Improve- 
ment to  the  fixtmt  of  the  benefits  rec^ved 
their  property,  and  they  dearly  have  the 
right  under  the  statute  to  have  that  question 
determined  In  the  proper  fbrum. 

[I]  At  the  beaxinc  upon  this  allocation, 
counsel  tax  tba  respondent  did  not  dispute 
that  interest  nd^t  be  collected  firom  the 
date  of  tlie  approval  of  tbe  assessment  rolL 
And  we  are  of  the  ojdlnion  that  interest  be- 
gins to  run  from  that  date.  Johnson  t.  Seat- 
tle^ 53  wash.  564.  102  Pac.  448.  And  that  If 
the  relator  shall  finally  be  successful,  and 
the  pn^erty  Is  found  to  be  benefited  In  the 
amount  of  the  assessment,  that  he  will  be  en- 
titled to  reoovor  his  contract  jf^cB,  together 
with  interest  from  that  time. 

[*]  This  bdng  tm^  interest  Is  now  run- 
ning, and  bis  remedy  by  appeal  in  those 
cases.  If  th^  shall  be  vron^nlly  determin- 
ed, will  be  adequate. 

Whether  ttie  Issues  in  State  ex  ret  Mur- 
phy T.  Oolonan,  supra,  are  rss  Judicata  of 
the  questions  set  op  In  the  injunction  case 
must  be  pleaded  and  determined  in  that 
case.  We  are  of  the  opinion  therefore  that 
the  relator  has  on  adequate  remedy  by  ap- 
peaL 

The  writ  Is  flieref ore  denied. 

GROW,  a  J.,  and  FDLLBBTON,  MOR- 
RIS, and  PARKBR,  JJ.,  concur. 
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frant  of  rifht  of  way  for  a  highway  over  an 
Indian  rMerratlon  until  the  land  was  thrown 
open  for  settlement,  in  view  of  Act  March  3, 
1901,  c  832,  S  4.  31  Stat  1065,  aatborizing  the 
Secretary  of  the  Interior  to  grant  penaission 
to  the  state  anthorittei  for  eitabllaUiif  hifh- 
wayt  through  an  Indian  reaoratlon. 

[Bd.  Note.— For  other  caaes,  aee  PaUie 
Lands,  Cent  Dig.  H  222-22S;  Deb  Dig.  1 64.*] 

8.  Public  Lands  (|  64*)— Ebtablxshhbrt. 

Act  of  1903  (Laws  1903,  c.  103;  Rem.  k 
Bol.  Code)  S  6607.  aothorixing  the  boards  of 
coanty  commissioners  to  accept  grants  of  ^hta 
of  way  for  highways  over  public  lands  not  reserv- 
ed for  public  uses,  and  providing  the  width  of  the 
highways,  and  section  6608,  ratifying  any  ac- 
tion theretofore  taken  by  the  boards  parporting 
to  accept  such  grmnta,  would  not  mue  a  gen- 
eral resolution  of  a  board  accepting  the  grant 
for  the  county  such  an  acceptance  as  wouhf  give 
the  county  complete  title  to  a  highway  over 
public  lands  until  it  was  actual^  established  in 
a  recognised  legal  manner,  inch  aa  by  iwesci^ 
tion.  etc. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands.  Cent  Dig.  ff  222-225 ;  Dee.  Dig.  1 64.*] 

Department  2.  Appeal  from  Superior 
Court,  Okanogan  Count?;  H.  S.  Steluer, 
Ju^e. 

Action  by  LonU  Stofferan  and  wife  against 
Okanogan  County  and  another.  From  a  Judg- 
ment for  defendants,  plaintiffs  ai;^)eaL.  Re- 
versed, and  rananded  for  Jadgment  for  plains 
tiflfa 

P.  D.  Smitli,  of  Oonconnlly,  for  appellants. 
J.  W.  Faulkner  and  Neal  &  Neal.  all  of 
Conconully,  for  teepondenta. 

ELLIS.  J.  The  plaintiffs  brongbt  tills  ac- 
tion to  restrain  the  defendants  from  cutting 
their  fences  or  interfering  with  their  prop- 
erty rights  In  the  southeast  quarter  of  the 
southeast  quarter  of  section  22,  township  36 
N..  range  28  E.  W.  M.  It  Is  admitted  that 
until  October  10.  1900,  this  land  was  a  part 
of  the  Colvllle  Indian  reserration,  at  which 
time  the  reservation  was  thrown  open  to  set- 
tlement Prior  to  that  time,  since  1^  it 
had  been  open  to  mineral  location,  and  there 
were  a  good  many  people  In  that  locality  even 
then,  tboogh  few  actual  settlers  until  1900. 
There  appears  to  have  been  some  sort  of  a 
road  across  this  land  long  prior  to  any  occu- 
pancy thereof  by  the  plalntlfts.  Prior  to  the 
government  survey,  the  defendant  Ijanoue  oc- 
cupied this  40  acres,  and  It  is  admitted  that 
he  fenced  it,  maintaining  gates  or  bars  across 
the  road.  Aa  to  whether  or  not  these  gates 
were  always  open  to  the  public,  there  was  a 
direct  conflict  In  the  evidence.  Lanoue  and 
other  witnesses  testified  that  they  were;  the 
plaintifF  and  one  other  witness  that  they  were 
often  locked.  The  plaintiffs  claim  that  on 
September  22.  1909,  the  plalntlfT  hnsbaud 
tiled  an  application  In  the  United  States  laud 
office  at  Waterville  for  the  location  of  scrip 
for  soldier's  additional  homestead  on  this  40 
acres.  In  July,  1910,  he  built  a  fence  across 
the  road  in  controversy,  prohibiting  travel 
thereon.    Shortly  afterward  Lanoue,  under 

•Fqf  oUier  cum  sas  same  tople  and  seeUea  NUUBEiR  In  Dm.  Dig.  *  Am.  Dig.  Ker-No.  SerlM  *  B«'r  ladezM 


STOFFERAN  et  nx.  t.  OKANOGAN  COUNTY 
etaL 

(Supreme  Court  of  WaahhigtuL   Nov.  1,  1913.) 

1.  APPKA.L  ANO  EBBOB  (|  1008*)— FZITDI HOB  Of 

Tbiai.  Coubt— Weioht. 

Where  the  trial  court  did  not  hear  the  evi- 
dence, its  findings  are  not  entitled  to  the  same 
weight  which  would  be  given  to  the  findings  of 
a  judge  who  heard  the  evidence,  especially 
where,  on  trial  de  novo,  the  Supreme  Court 
passes  npon  tha  same  record  upon  which  the 
trial  court  bases  Its  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3966-3860,  3902-8969; 
Dec  Dig.  1 1008.*] 

2.  Afpbai.  and  Ebbob  (|  IOTI^Habhisbs 

EbROB— Fl  NDINQS- 

The  irregular  entry  of  additional  findings 
could  not  t>e  prejudicial  where  Che  judge  who 
made  all  of  the  findings  did  not  bear  tne  evi- 
dence, so  that  hia  findings  are  not  entitled  to  the 
usual  weight  on  ai^eal. 

[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  4234-^9;  Dee.  Dig.  | 
1071.*] 

.    3.  Appeal  and  Ebbob  A  1051*)— Habicusb 
Ebbob— Aduission  or  Etidbkcb. 

Any  error  in  admitting  a  letter  purport- 
ing to  be  a  certificate  of  the  record  of  plain- 
tiff's filing  in  tbe  land  ofSce  for  the  land  in  con- 
troversy would  not  be  prejudicial  where  the 
oral  testimony  sufficiently  establiabed  plaintiff's 
right  to  possession  subject  only  to  the  par- 
amount rights  of  the  United  States. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |f  4161-4170;  Dec.  Dig.  | 
1051.*] 

4.  Public  Lands  (|  35*)— Houbotead. 

An  intention  to  take  possession  of  pub- 
lic land  as  an  additional  homestead  would  give 
the  possessor  right  of  possession  as  agalast 
mere  trespassers;  proof  of  complete  title  not 
being  necessary  as  against  them. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  H  72-77;  Dec.  Dig.  |  36.*]  . 

6.  PuBuc  Lands  (I  64*)— Constbcotioh  of 

HlQHWATS— GbANT  OF  RiOHT, 

Rev.  St  U.  8.  I  2477  (U.  S.  Comp.  St  1901. 

&1507),  providing  that  the  right  of  way  for 
ghways  over  public  lands  not  reserved  for 
•public  uses  "is  hereby  granted,"  did  not  oper- 
ate as  a  grant  in  pneeenti;  the  grant  not  taking 
effect  until  tiie  highway  Is  established  nnder 
some  public  law. 

fBd.  Note. — For  other  cases,  see  Public 
Lands,  Gent  Dig.  H  222-225;  Dea  Dig.  f  64.*] 

6.  Public  Lands  (1  64*)— ]3I8Tabijbhhknt— 

PBBSCBIPrnON. 

Public  highways  may  be  established  over 
public  lands,  pnrsnant  to  Rev.  St  U.  8.  |  2477 
(U.  S.  Comp.  St  1901,  p.  1567),  either  by  use 
by  the  public  for  not  less  than  7  years.  If  work 
la  kept  up  at  the  public  expense  pomuant  to 
Rem.  &  Bal.  Code,  1 6657,  or,  where  not  so  main- 
tained, by  continued  use  by  the  public  for  the 
10-year  period  of  limitation  for  quieting  title 
to  land. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  K  222-225;  Dec.  Dig.  {  64.*] 

7.  Pttblio  Lands  d  64*)— HiOHWAira— Estab- 
LiBHHENT— Land  "Bebkbvio  »b  Pubiio 
Use." 

Since  the  Indiana  are  wards  of  the  nation, 
the  reservation  of  public  lands  for  their  use  la  a 
reservation  for  "public  use"  within  Rev.  St  U. 

8.  S  2477  (U.  S.  Comp.  St  1901,  p.  1567).  grant- 
ing the  right  of  way  for  constructing  highways 
over  public  lands  not  reserved  for  public  uses, 
so  that  the  statute  would  not  operate  aa  a 
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^reeUm  of  the  county  commlsalonera,  cot 
tbe  wlies  of  tbla  feno^  clulmlng  tbe  road  as 
a  public  lUtfi«a7,  and  plaintUEs  brought  ttds 
actkm. 

Tbe  eomplalnt  all^edt  in  snbatanoe,  that 
the  plaintiffs  were  the  owners,  subject  to  the 
pazamoont  title  of  the  United  States,  of  tbe 
land  In  question;  that  the  defendants  unlaw- 
fnlly  entered  upon  the  land,  and  destrc^ed 
tbe  idalntlffs'  fences;  that  no  public  hi^waj 
has  erer  been  established  over  this  route — 
and  prayed  for  an  injunction  perpetually  re- 
straining the  defendants  from  Interfering 
with  the  fiences,  or  trespassing  on  the  land, 
and  for  damages  in  the  sum  of  $100  and  costs. 
The  answer  allied  that  the  road  tn  questloa 
has  beoi  for  orer  11  years  last  past  a  public 
hlgbway  and  county  road;  that  the  plaintiffs 
wrongfully  erected  the  fences;  that  the  de- 
fendants did  no  Injury  to  the  fences  except 
to  cut  them  where  necessary;  tibat  this  road 
has  been  used  as  a  public  highway  since 
1895;  that,  by  virtue  of  section  2477,  Revised 
Statutes  of  the  United  States  (U.  S.  Comp.  St 
1901,  p.  1567),  tbe  public  has  a  vested  right 
to  the  road;  that  no  part  of  the  land  in  ques- 
tion baa  been  reservpd  for  public  uses  or  pur- 
poses; that  tbe  county  commissioners,  by  res- 
olution, accepted  the  grant  of  roads  over  the 
poblle  domain  granted  by  tbe  above-mention- 
ed statute;  and  that  for  more  than  11  years 
last  past  the  public  has  been  "in  open,  no- 
toriouB,  peaceable,  ucluslTe,  uninterrupted, 
and  adverse  possearion  and  use  of  said  public 
highway  under  a  bona  fide  claim  of  right 
tbereto**— and  prayed  for  the  recognition  of 
a  right  of  way  00  feet  wide  as  a  public  hi^- 
way,  and  that  the  plafntflEs  be  restrained 
tnm  inteiferli^  tbere^rith,  and  for  costs. 
Tbe  reiAy  put  In  issue  tiiese  afflrmative  mat- 
ters.- 

Hie  cause  was  tried  before  Wm.  Btmest 
Peek,  late  judge  of  the  superior  court  of 
Okanc^n  county,  who  died  before  rendering 
a  dedsion.  His  successor  hdng  dlsquallfled, 
Qm  record  of  tiie  trial  was,  <m  stipulation  of 
tbe  parttes,  submitted  to  tbe  Hon.  B.  S. 
Stelnv,  another  superior  jndg^  fbr  decldon. 
Jodge  Stelner  made  findings  to  the  effect  that 
road  in  question  had  been  contlnuonaly 
traveled  as  a  public  road  and  highway  at  all 
times  since  tbe  year  1896  until  closed  by  the 
plalntUb;  that  it  was  plainly  marked  upon 
tbe  ground,  and  in  a  good  state  of  repair; 
that  no  part  of  the  land  claimed  by  the  plaln- 
tifli  has  been  reserved  by  the  United  States 
Iw  any  public  use;  that  on  August  11, 1003, 
file  county  commissioners  of  Okanogan  coun- 
ty passed  tbe  following  resolutlott:  "On  mo- 
tioD  of  Commissioner  Bosenf^  seconded  by 
Commlsricoier  Wehe,  the  following  order  Is 
nnanifflouaiy  adopted:  Be  it  remembered, 
tbat  on  the  lltb  day  of  August,  A.  D.  1003, 
St  a  r^iular  meeting  of  tb^  board  of  county 
oonunissloiiera  In  and  for  Okanogan  county, 
state  of  Washington,  said  meeting  being  duly 
litid,  and  all  members  of  said  board  being 
vm&a,  m  notloa  It  was  ordered  and  r»* 


solved  tbat  tiie  right  of  way  for  the  construc- 
tion of  highways  over  public  lands  as  granted 
by  act  of  Congress  (section  2477.  Revised 
Statutes  of  tbe  United  Statea)  be  and  the 
same  Is  bareby  accepted,  as  far  as  said  grant 
r^tea  to  nld  Okanogan  county,  state  of 
Washington;  tliat  ia  to  say,  to  the  extent  of 
80  feet  on  «eb  side  of  the  center  line  of  all 
wagon  roads  which  now  exist  or  whidi  have 
heretofore  existed  upon  or  aotws  or  over 
lands  that  are  now  public  lands  of  tbe  Unit- 
ed States,  not  reserved  for  public  uses  in  said 
Okanogan  county,  Washington"— ttiat  during 
all  times  since  1^,  except  for  about  4  days 
when  Interrupted  by  tbe  action  of  tbe  plain- 
tiffs, the  general  public  has  been  In  "open, 
notorious,  peaceable,  udnslre,  uninterrupt- 
ed, and  absolute  use  and  jtossesslon  of  said 
road  and  hl^way,  at  all  times  cifl^mfag  a 
legal  right  thweto  as  and  for  a  public  high- 
way"; that  the  plaintiffs  daim  some  right  to 
tbe  land  over  which  tbe  road  passes,  but  the 
evidrace  does  not  establish  any  vested  right 
in  the  plaintlfEB  to  sncai  land.  On  appropri- 
ate conclusions,  the  court  entered  a  deci:ee 
that  tbe  plaintiffs  take  nothing  1^  this  ac- 
tion, and  that  tbe  defendant  Okanogan  coun- 
ty recover  Imn  the  plaintiffs  its  costs;  that 
the  road  tn  question  is  now,  and  has  been 
at  all  times  since  180S,  a  public  road  and 
highway  of  the  defendant  county;  that  the 
plaintiffs  have  no  right;  title,  or  Interest  in 
the  roadway  extending  across  the  land  In 
question,  as  the  same  existed  and  was  used 
at  the  time  of  tbe  eommiencement  of  this  ac- 
tion; and  that  the  title  to  the  roadway  as  a 
public  highway  be  quieted  in  tbe  def^dant 
county— and  enjoined  tiie  plaintiffs  from  ob- 
structing or  Interfering  with  it  to  the  extent 
of  90  feet  on  each  side  of  tbe  centw  Une 
thereof.  From  the  decree,  the  plaintiffs 
prosecute  this  appeaL 

[1, 2]  After  the  signing  of  tbe  decree  the 
conr^  at  tbe  instance  of  tbe  an^ellaut^  made 
certain  othor  findings,  wtaieh  the  reqpcmdeiilB 
move  to  strike.  Since  this  Is  a  trial  de  novo. 
In  which  we  are  passing  upon  the  same  rec- 
ord upon  which  the  lower  court  based  bis 
decree,  and  since  tbe  lower  court  himself 
did  not  bear  the  evidence,  bis  findings  are 
not  entitled  to  tbe  same  wel^t  which  would 
be  accorded  findings  made  by  a  judge  who 
beard  the  evidenoew  Under  such  circum- 
stances, these  additional  findings,  though  ir- 
regularly entered,  cannot  be  prejudicial.  The 
motion  is  denied. 

1.  On  tbe  merits,  the  recvondents  contend 
that  the  decree  should  be  affirmed,  because 
the  plalntitb  showed  no  titie  to  the  land 
over  which  the  road  passed.  Tbe  evidence  of 
title  and  right  to  possession  introduced  by 
the  plaintiffs  was,  in  substance,  as  follows: 
The  plaintiff  husband  testified  that  he  bought 
and  applied  certain  soldier's  additional  home- 
stead scrip  by  filing  upon  this  land;  Uiat, 
pursuant  to  bis  flUng,  be  received  from  the 
United  States  land  office  at  Waterrllle  notices 
to  be  posted,  and  posted  one  upon  tbe  land. 
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and  published  one  In  tiie  Birerslde  Arsns, 
reeeired  the  affldJiTlt  of  pnbllcatloD,  and  for- 
warded It  to  the  United  States  land  office  at 
Waterrille — all  of  which  was  done  under 
printed  and  written  Instmctlons  from  tbe 
land  office.  He  farther  testified  that  at  that 
time  he  went  Into  possesion,  and  fenced  the 
land.   The  plalntUb,  over  objection  that  It  j 
was  not  the  best  evidence,  In^odnced  a  let- 
ter to  their  attorney  from  the  register  of  the  . 
United  States  land  office  at  WaterrlUe,  which  I 
reads  as  follows: 

"Department  of  the  Interior,  United  States 
Land  Office,  Watervllle,  Wash.,  September  12, 
1910.  Mr.  P.  D.  Smith,  Conconnlly,  Wash. — 
Sir:  LonlB  Stofferan  filed  a  Soldier's  Adfi- 
tlonal  Homestead  Af^licatlon,  06864,  on  Sep- 
tember 22,  1909,  for  the  lot  e,  S.  E.  M  S.  B. 
M.  Sec.  22,  T.  86  N.,  B.  28  B.  W.  M.  and  tbe 
same  was  transmitted  to  the  General  Land 
Office  at  Washington,  D.  C,  from  which 
nothing  further  has  been  heard  In  this  office. 
This  application  segregates  the  land  from 
farther  filing.  I  hereby  certify  that  the 
above  Is  a  true  and  literal  exemplification  of 
the  records  in  tbe  above  case.  W.  F.  Haynes, 
Beglster." 

[S,4]  It  wiU  be  noted  that  this  letter  pur- 
ports to  be  a  certificate  or  exemplification 
of  the  record  of  the  plaintlfTs  filing  in  the 
local  land  office,  and  It  is  authenticated  only 
by  what  purports  to  be  the  signature  of  the 
offli»r  by  whom  it  ia  signed.  Assuming,  with- 
out deddlng,  that  it  is  not  an  exemplified 
copy  within  the  terms  of  the  federal  stat- 
ute or  of  any  statute  of  this  state,  its  admis- 
sion would  not  change  the  result  Its  admis- 
sion coold  not  be  prejudidal,  since  the  oral 
testlmcOiy  was  sufficient  to  establish  the 
rightfulness  of  the  appellanti^  entry  and  pos- 
session of  the  land,  subject  only  to  the  par- 
amount rights  of  the  United  States,  as  against 
all  persons  showing  no  better  ri^t  It  es- 
tablished a  bona  fide  intention  to  take  the 
land  as  an  additional  homestead,  which  was 
Bufflcfent  to  sustain  the  right  of  possession 
as  against  mere  trespassers.  Without  regard  i 
to  this  certificate,  we  think  tbe  parol  testi- 
mony of  StoCFeran  hlms^  was  competent  and 
sufficient  to  show  tbe  wigin,  inception,  and 
ri^tfolness  of  hid  possession.  It  has  been 
held  that  the  actual  date  of  the  filing  of  such 
an  application  by  the  assignee  of  soldier's 
additional  homratead  scrip  may  be  proved  by 
parol  even  to  contradict  an  indorsement  upon 
the  papers  themselves  in  the  land  office,  in 
order  to  show  rlgbtftil  possession  as  against 
a  trespass  committed  prior  to  tbe  filing  date 
shown  upon  Bach  papers.  Hastay  t.  Bonness, 
84  Minn.  120.  86  N.  W.  89&  It  was  not  in- 
cumbent upon  the  appellants  to  prove  com- 
plete title.  A  ilgtat  of  possession  only  was 
requisite. 

"While  the  plaintiff  did  not  acquire  fuU 
title  to  the  land  throng  her  application,  yet, 
if  the  same  was  valid  and  authorized  by 
law,  it  entitled  her  to  an  inchoate  interest 
therein,  and  a  right  of  possession  as  against 


treapassers.**  Hastay  r.  Bonness,  84  Minn. 
120,  124,  86  N.  W.  896,  897. 

"It  is  claimed,  however,  that  an  entry  un- 
der the  homestead  law  gives  the  settler  no 
Tested  rights  in  the  land  until  the  issue  of 
the  patent  To  this  we  cannot  assent  We 
are  aware  that  it  has  been  authoritatively 
decided.  In  Frisbie  ▼.  Whitney,  9  WalL  187 
[19  L.  Ed.  668],  and  the  Yosemite  Valley  Case. 
16  Wan.  77  1^  L.  Ed.  82],  that  occupation 
and  Improvement  on  public  lands  with  a  view 
of  pre-emption  do  not  confer  any  vested  right 
in  the  land  as  against  tlie  United  States;  that 
this  is  only  obtained  when  the  purchase  mon- 
ey has  been  paid  and  the  receipt  of  the  land 
office  glrai  to  flie  pnrdiaser.  This  Is  pat 
ajxm  the  ground  that  until  such  time  the  pro- 
posed pre-emptor  has  merely  a  right  to  be 
preferred  in  the  purchase  over  others,  pro- 
vided a  sale  is  made  by  ttie  United  States. 
But  a  homesteader,  after  entry,  occnpleB  an 
entirely  dilferent  position.  He  has  in  fuct 
purchased.  His  entry,  which  is  made  by 
making  and  filing  an  affidavit  and  paying 
the  sum  reqolred  by  law,  is  a  contract  of 
purchase  which  gives  him  an  Inchoate  tiUe 
to  the  land,  which  is  property.  This  Is  a 
substantial  ana  vested  right  which  can  only 
be  defeated  by  his  fSiliire  to  patorm  the 
coDditlims  annexed."  Bed  Biver  &  Lake  of 
the  woods  R.  Co.  v.  Sture,  S2  Minn.  9S,  98. 
20  N.  W.  229,  230;  Bnoch  v.  Spokane  FalU 
&  Northern  By.  Co.,  6  Wash.  S93.  33  Pac  966. 

The  appellants*  proof  of  interest  was  suf- 
ficient to  put  the  respondents  to  proof  of  a 
better  title  in  the  county,  if  it  had  Qne. 

[E]  2.  The  county's  Utle  to  the  right  of 
way.  if  it  has  any.  must  be  traced  to  the 
grant  from  the  general  government  found  in 
section  2477  of  the  Revised  Statutes  of  the 
United  States,  which  reads  as  follows:  "The 
right  of  way  for  the  construction  of  high- 
ways over  public  lands,  not  reserved  for  pub- 
lic uses,  Is  hereby  granted."  This  court  first 
held  that  grant  to  be  a  grant  In  preesentl  im- 
mediately effective  upon  user  by  the  public 
without  the  necessity  of  formal  action  on  the 
part  of  the  state.  Okanogan  County  v.  Cheet- 
ham,  37  Wash.  682,  80  Pac.  262,  70  L.  R.  A. 
1027.  In  the  more  recent  case  of  McAllisteE 
▼.  Okanogan  County,  51  Wash.  647,  100  Pac 
146,  24  L.  B.  A.  (N.  S.)  764,  this  court  re 
considered  the  character  of  the  grant  ana 
overruled  the  Cheetham  Case  In  so  far  as  it 
held  the  grant  to  be  one  in  inreesentl  In  the 
McAllister  Case,  It  Is  said :  "The  second  con- 
tention [that  the  grant  is  one  in  prsesenti] 
undoubtedly  finds  support  In  the  compara- 
tively recent  case  from  this  court  of  Okano- 
gan County  V.  Cheetham,  37  Wash.  682,  80 
Pac.  262,  70  Ia  R.  A.  1027.  In  this  case, 
while  perhaps  not  strictly  necessary  to  a 
decision  of  the  questions  presented,  St  was 
said  that  the  grant  of  the  right  of  way  made 
by  Oils  act  was  a  grant  in  prsesenti,  and  cas- 
«  ven  cited  which  held,  under  grants  cou- 
taiidng  slmUar  expression^  tiiat  a  present 
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Interest  iKUMd  by  endi  gtantf  wbldi  took 
effect  as  of  the  date  of  the  grant  whowrer 
the  land  granted  was  deflDltcJy  located.  But, 
on  further  cmslderatlon,  we  have  readied 
the  omcliulon  tlat  this  is  not  a  corrMt  con- 
fitmctloa  of  tlie  act  •  •  •  The  act;  In 
all  of  Its  essential  featares,  U  4  law  rather 
tban  a  conTegrance.  It  Is  a  grant  In  the 
sense  that  the  Oregon  donation  ac^  the  pr^ 
emptlon  act,  and  the  homestead  act;  are 
eranta,  and  subject  to  the  roles  Oiat  gorem 
sncb-acts;  that  Is  to  s^,  the  grant  In  each 
of  these  several  acts  becomes  complete  upon 
B  oHnpUance  with  die  terms  of  the  act,  and 
the  grant  dates,  at  the  earliest,  from  the 
time  the  Initiatory  steps  are  taken  which 
rlpea  Into  the  completed  tltl&  •  •  •  Bo 
the  giant  In  qnestlon  here  remalm  In  ab^- 
ance  nntU  a  highway  Is  established  ander 
some  pabUc  law  authorising  Its  establlah- 
ment  and  takes  effect  as  a  grant  from  that 
Umfc"  Xlie  re^cmdent  earnestly  urges  that 
we  now  oTermle  Qia  McAlUster  decision,  and 
T^m  to  our  holding  In  the  Gheetham  Oase; 
Imt  a  thoron^  reconsideration  of  the  ques- 
tion convinces  nS  that  the  McAlUster  Case  is 
correct,  both  apon  reason  and  authority. 

[I]  The  appellant  contends  tha^  since  the 
act  of  Congress  referred  to  1b  not  a  grant  In 
pr»sentl,  It  can  only  be  available  by  the 
eetabllshment  uf  the  road  by  the  county  com- 
missioners upon  application  by  petition  of 
Ht  least  10  householders  of  the  county  resid- 
ing In  the  vldnlty  of  the  proposed  road,  as 
provided  In  Bern.  &  Bal.  Code,  H  S623,  6624, 
tt  seg.,  dtlng  In  support  of  that  view  Tucson 
ConsoL  Copper  Co.  t.  Beese,  12  Ariz.  226. 100 
Pac.  777;  but  In  that  case  It  was  held  that, 
under  the  laws  of  Arizona,  no  road  could 
be  established  except  under  a  statute  similar 
to  that  contained  In  the  sections  of  our  stat- 
ute above  cited.  In  this  state,  however,  we 
have  repeatedly  held  that  roads  may  be  es- 
t&bltsbed  by  presciiptlon  by  the  u?e  by  the 
public  for  a  period  of  not  less  than  7  years, 
where  the  same  have  been  worked  and  kept 
up  at  the  expense  of  the  public,  as  provided 
In  Rem.  &  Bal.  Code,  i  5657,  or,  where  not 
80  kept  up  at  the  public  expense,  simply  by 
<-ontlnQed  use  by  the  public  for  a  period  co- 
extensive with  the  period  of  limitation  for 
quieting  title  to  land,  which  is,  in  this  state, 
10  years.  Seattle  v.  Smltbers.  37  Wash.  119, 
79  Pac.  610 ;  Cheetham  v.  Okanogan  County, 
37  Wash.  682,  80  Pac.  262,  70  L.  B.  A  1027 ; 
State  V.  Horlacher,  16  Wash.  825, 47  Pac  748; 
Smith  V.  Mitchell,  21  Wash.  336,  58  Pac.  667, 
T5  Am.  St  Bep.  858.  It  wIU  be  noted  that 
the  Cheetham  Case  Is  not  overruled  by  the 
McAllister  Case  In  this  respect,  as  la  shown 
by  tbe  following  language  from  the  latter 
case:  "Wheth«  the  county  can,  under  the 
ut  of  190S  above  quoted,  estobUsh  a  hl^miy 
across  nnsnrveyed  pnblle  land  by  marking 
the  way  <m  thegronad  and  dedaring  the  way 
msAed  a  highway  by  resolntlon,  we  need 
not  has  inquire.  We  are  clear  that  It  can- 


not do  80  as  against  the  Interesti  of  the  re- 
spondenL  As  to  him,  a  highway  must  be 
established  after  the  manner  prescribed  In 
the  act  of  1896,  and  the  acts  amendatory 
Uiereof,  m  by  vaa  for  such  a  period  as  will 
rlpm  into  a  prescriptive  right**  It  la  plain 
that^  under  the  authority  of  the  foregoing 
dedsioD^  a  imbllc  ht^way  In  this  stoto 
may  be  Just  as  dltoctaally  established  by  pre- 
scription as  by  order  of  the  county  commis- 
sioners on  pettttou. 

In  Smith  ▼.  ICitchell,  supra,  tlila  court  luM 
that,  under  Revised  Statutes  of  the  United 
States,  I  2477,  above  quoted,  the  establish- 
ment  of  highways  over  public  lands  may  be 
made  In  any  of  the  ways  recognized  by  tJie 
law  of  the  state  In  which  such  lands  are  lo- 
cated, and  that  in  this  state  such  highways 
may  be  established  by  prescription,  dediqi- 
tlon,  or  user,  as  well  as  by  proceedings  un- 
der the  state  statute  by  petitlpn.  The  net 
result  of  our  dedalons,  thacetore,  is  that  the 
United  States  statute  takes  effact  as  a  grant 
only  when  the  res  comea  into  being;  that  Is, 
when  the  road  has  boon  estabUsbed  on  peti- 
tion as  prescribed  1^  our  statute,  or  by  pre- 
scription prior  to  the  attadilng  of  any  ad- 
verse righto  upon  the  public  lands  over  which 
it  passes. 

[7]  Tbe  evidence  In  tMa  case  wheily  fails 
to  show  that  the  road  here  in  question  was 
ever  established  by  proceedings  pursuant  to 
petition  under  the  statute.  It  also  falls  to 
show  that  any  work  has  ever  been  done  upon 
this  road  by  the  coxmty,  or  at  the  expense 
of  the  county.  In  fact,  there  is  no  serious 
claim  that  this  road  could  be  maintained  as 
a  public  road  under  the  7-year  statute.  Bern. 
&  Bal.  Code.  {  5657.  It  la  plain,  therefore, 
that  the  county  has  shown  no  title  or  right 
to  Uiis  road  unless  It  be  by  reason  of  con- 
tinuous use  for  a  period  coextensive  with 
the  period  of  limitation  for  quieting  title; 
that  is  to  say,  tor  10  years.  It  Is  clearly 
established,  and  the  fact  is  not  mooted,  that 
the  land  here  to  question  was  a  part  of  the 
Indian  reservation,  which  was  not  thrown 
open  for  settlement  until  October  10,  1900. 
Prior  to  that  time  It  was  reserved  for  the  use 
of  the  Indiana  Tbe  Indians  are  wards  of 
the  government,  and  the  reservation  of  pub- 
lic lands  for  their  use  vronld  seem  clearly  to 
be  a  reservatton  tor  public  nse^  so  that,  until 
the  reservation  was  thrown  opm  for  settle- 
ment, the  land  hare  in  question  did  not  come 
within  the  purview  of  the  grant  contained  in 
section  2477  of  the  Bevlsed  Statotes  of  the 
United  States.  This  view  is  further  borne 
out  by  the  tact  that  prtor  to  March  3,  1901, 
Congress  had  provided  no  method  tor  tbe 
construction  of  pubUc  highways  on  Indian 
resOTatlons.  Section  4  of  the  ett  of  that 
date  (chapter  882,  81  Stat  1085)  provides: 
**That  the  Secretary  of  the  Intoior  is  hereby 
authmiBed  to  gnmt  pemrisston,  upon  com- 
pUance  with  swA  requlremento  as  he  may 
deem  necessai^t  to  the  propsr  state  or  local 
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ftntbori Ues  for  the  opening  and  eetabttshment 
of  pabllc  highways,  In  accordaDce  with  the 
laws  of  the  state  or  territory  In  which  the 
lands  are  altoated,  through  any  Indian  reser- 
vation or  through  any  lands  which  have  been 
allotted  In  severalty  to  any  Indlvldnal  In-, 
dlana  under  any  laws  or  treaties  but  which 
have  not  been  conveyed  to  the  allottees  with 
fall  power  of  alienation.'*  This  section  would 
have  been  useless  if  section  2477,  whldi  was 
passed  in  1866,  applied  to  Indian  reserva- 
tions. Section  2830  of  the  Bevlsed  Statutes 
of  the  United  States  (U.  S.  Comp.  St  1901.  p. 
1437)  gives  the  right  to  an>nwriate  waters 
and  ri^ts  of  way  for  lrrlgati(m,  mtnli^,  and 
mannfactoriug  purposes  across  the  public 
lands;  but  we  have  held  tiiat  no  such  right 
can  be  acquired  in  lands  Included  within  an 
Indian  reservation  prior  to  Its  being  tiirown 
open  for  public  settlement  Avety  v.  John- 
son, S9  Wash.  332,  109  Pac.  1028.  It  would 
seem  plain  that  by  parity  of  reason,  no  user 
by  the  public,  however  long  continued,  of 
the  right  of  way  here  In  question  prior  to 
the  opening  of  the  reservation  for  settlement 
on  October  10,  1900,  could  inure  to  the  ben- 
efit of  the  connty  under  section  2477  of  the 
Revised  Statutes.  Assuming  that  the  evi- 
dence folly  established  an  open,  notorious, 
and  adverse  use  of  this  land  by  the  public 
at  all  times  since  the  opening  of  the  reser- 
vation to  settlement  nntU  the  appellants 
made  their  filing  and  went  Into  possession 
of  the  40  acres  here  In  question,  and  even 
until  they  built  th^  fence  across  the  road 
In  July,  1910,  the  period  Is  still  some  months 
short  of  the  prescriptive  period  fixed  by 
analogy  to  tiie  10-year  statute  of  limitations. 
Since  the  grant  contained  in  section  2477  is 
not  a  grant  In  prsesenti.  It  could  only  attach 
upon  the  acquiring  of  title  by  the  complete 
lapse  of  the  period  of  prescription  subsequent 
to  the  opening  of  the  reservation  for  setUe; 
ment  and  prior  to  the  attachment  of  any  ad- 
verse rights. 

[I]  The  respondent  however,  cont^dsthat, 
under  the  act  of  1903  (Laws  1903,  c.  103; 
Rem.  &  BaL  God^  fiS  6607,  5608).  the  general 
resolution  of  the  board  of  county  commis- 
sioners of  Okanogan  comity  entered  on  Au- 
gust 11.  1903,  was  such  an  acceptance  of 
the  grant  as  gave  the  county  complete  tlUe 
from  that  date.  Under  our  holding  in  McAl- 
lister V.  Okanogan  County,  this  position  Is 
untenable.  The  right  could  only  attach  as  a 
vested  Interest  In  the  county  upon  the  estab- 
lishment of  the  road  in  some  manner  recog- 
nized by  the  laws  of  this  state.  The  act  of 
1903  was  merely  intended  as  an  authoriza- 
tion to  the  boards  of  county  commiasloners 
of  the  various  counties  of  this  state  to  avail 
themselves  of  the  grant  by  the  establishment 
of  roads  across  public  lands  of  the  United 
States  not  reserved  for  public  use. 

We  are  constrained  to  hold  that  there  was 
sufficient  evidence  in  this  case  to  establish  a 


rli^t  to  possession  In  the  appellants  prior  to 
any  vested  rlgSit  In  the  respondent  county, 
and  that  the  re^ndent  has  shown  no  risht 
to  the  road  In  qnestlon  as  a  public  highway. 

The  Judgment  Is  reversed,  and  tlie  cue  Is 
remanded,  with  direction  that  the  Injunction 
issue  as  prayed  for. 

GROW,  a  J.,  and  H0BBI8.  MAIN,  anA 
FULLERTOM,  JJ.,  concur. 


In  re  CITT  OF  SEATTLEL 
OITX  OF  SBATTLB  v.  OATTON  et  nz. 
(Supreme  Ooort  of  Washington.  Nov.  2%  1918.) 

1.  Mtjhxcipxl  GoiPOBAXtoira  (|  472*>--Pub- 

UO  IXPmOTXHIim— AsSESBKEin^^ABSITU- 
BT. 

An  assessment  of  benefits  for  the  openiDg  trf 
streets  wUcb  took  part  of  appellant's  land  is 
arbitrary  and  excMsive,  where  the  benefits  as- 
sessed against  appellanrs  land  were  three  times 
those  ameesed  against  the  land  directly  oppo- 
site. 

[Ed.  Note.— For  other  case%  see  Municipal 
Corporations,  Cent  Dig.  |  1120;  Dee.  Dig.  | 
472.*] 

2.  J17BT  (S  19*)— CoHOniNATION— AWAID  OP 

Dahaqks. 

A  pariT  whose  property  is  taken  for  the 
widening  of  streets  is  entitled  to  have  his  dam- 
ages assessed  by  a  jury's  verdict  and  after  that 
verdict  has  been  confirmed  by  judgment  it  must 
be  given  fun  faith  and  credit 

P<d.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  H  104-133;  Dec  Dig.  {  19.*] 

3.  HONIGIPAI,  COBPOBATIONS  (I  608*)— PVBUO 
lUPBOVniENTB— ASSBSSiaCKT  OF  BKKBFITS. 

The  actioo  of  the  eminent  domain  commi*- 
sion  in  asscBsiug  benefits  for  the  widening  of 
a  public  street  will  not  be  disturbed  by  the 
courts  unless  it  acted  arbitrarily  or  fraudulent- 
ly or  proceeded  on  a  tondamentidly  wrong  bada. 

[Bd.  Note.— For  other  eaauL  see  Manual 
Corporation^  Gent  Dig.  H1181.  llsiTDea 
Dig.  I  60a*] 

4.  MnnozpAX.  OOBPOBATTONS  a  473*)— Ptbuo 

IlfPBO  VXUBHTS— BENEVrrS' 

Where  a  street  was  widened  by  Um  taUng 
of  plaintiff's  land,  the  eminent  domain  commis- 
sion proceeded  upon  a  fundamentally  wrong  ba- 
sis when  It  charged  back  against  the  remauider 
of  appellant's  land  the  amount  of  the  condemna- 
tion award  made  by  the  jury  end  then  assessed 
full  benefits  on  the  remainder;  for  tbe  veMiet 
of  the  jury  as  to  the  amount  of  damages  In  the 
condemnation  proceeding  is  concluBive. 

[Ed.  Note.— For  other  cases,  see  Municipal 
^^ratlons,  Cent  Dig.  (  1121;  Dec  I^.  | 

6.  Municipal  Cobpobations  60S*)— Ap- 
peal—DETEBUinA-noN. 

Where  tbe  evidence  in  the  record  of  an  ap- 
peal from  an  assessment  of  benefits  by  the  emi- 
nent domain  commission  is  not  sufficient  to  en- 
able tbe  appellate  court  to  determioe  what  would 
be  a  proper  assessment  the  proceeding  mast  be 
reversed  and  remanded ;  the  oommiesioa  ha\-ing 
assessed  the  benefits  on  an  erroneous  theory. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  H  USl.  1182;  Dec 
Dig.  f  608.*] 

Main,  Morris,  and  Mount  33.,  dissenting. 

En  Banc  Appeal  from  Superior  Gonrt; 
King  County;  Mitchell  Ollliam,  Judga 

•For  oUmt  msss  sm  same  tople  sad  seetloa  NDMBBfi.  la  Dee.  Dig.  *  Am.  Dl*.  Key-No.  Setiis  *  Rep'r  Indexes 
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IN  BS  CITY  OF  SEATTLB 


In  the  xoatter  of  Qie  petltlMi  <tf  the  Glty 
ia  Seattle  to  condemn  private  pnverty  for 
the  wtabUshment  of  streets.  AsaGatttmand 
Alice  Gatton.  his  wife,  appeal  from  an  as- 
sessmmt  of  beneflta  Bevened  and  remand- 
ed,  with  directions. 

FarreU,  Kane  &  Stratton,  of  Seattle,  for 
appellants.  Jas.  E.  Bradford  and  O.  B. 
Whit^  both  of  Seattle,  for  respondent 

FULLERTON,  J.  The  dty  Of  Seattle  by 
oidtnance  directed  Eighth  Avenne  West  and 
Ninth  ATenne  West,  with  certain  others  of 
itB  streets,  to  be  widened,  and  condemnation 
proceedii^  were  had  to  acquire  the  real 
property  necessary  to  be  taken  for  that  pur- 
pose. The  awards  made  by  the  Jury  for 
the  property  taken,  added  to  the  costs  of 
tbe  proceedings,  aggregated  $28,410.26.  The 
appellants,  Asa  Gatton  and  AUce  Oatton, 
bis  wife,  owned  a  tract  of  land  lying  between 
Eighth  Avenue  West  and  Ninth  Avenue  West 
having  a  frontage  on  each  of  these  streets  of 
260  feet  In  the  widening  of  tbe  streets  a 
strip  of  laud  approximately  80  feet  in  width 
was  taken  off  each  side  of  the  tract,  for 
which  the  Jury  awarded  the  appellants  M,- 
209.50.  The  dty  had  directed  the  Improve- 
ment  to  be  made  at  the  expense  of  the  prop- 
erty benefited,  and  the  matter  was  refer- 
red to  the  eminent  domain  commission  to 
make  np  an  assessment  roll.  The  commission 
returned  a  roll  in  which  they  assessed  the 
appellants  property  remaining  at  ¥5,000.70. 
Exceptions  were  taken  to  the  roll  by  the  ap- 
pellants, and  a  hearing  was  afterwards  had 
thereon  In  which  the  assessment  was  con- 
firmed in  so  tar  as  It  affected  the  appellants* 
property. 

The  assessment  roll  as  returned  Into  conrt 
Aowed  that  property  directly  across  the 
street  from  the  appeUants'  property,  of  prae- 
tically  tbe  same  area  and  apparently  affect- 
ed In  the  same  way  by  the  wldenliv  of  the 
ftreet,  was  assessed  In  the  aggr^te  at  leas 
tbtn  one-third  the  amount  that  was  assessed 
against  the  appeUants*  property.  In  explain- 
ing this  difference  Oommisdoner  Pardee  la 
quoted  as  follows:  "Upon  cross-examination 
Mr.  Pardee  testified  that  the  eminent  domain 
commission  took  Into  consideration  the 
iOMO  awarded  to  Mr.  Oatton  for  the  portion 
of  his  land  taken.  In  determining  the 
amount  that  they  assessed  against  the  re- 
mainder of  his  propnty ;  and  also  took  into 
coDsldttation  the  fiict  Uiat  Mr.  Gatton's 
pn^erty  had  not  gtven  any  part  of  the 
itieeta,  while  the  pn^ertr  t^iposite  across 
Blfl^tb  and  Ninth  Aveniua  West  bad  already 
given  80  feet  for  street  paipoaes.  •  •  • 
Witness  Pardee  stated  that  the  eminent  do- 
main commission  considered  that  a  eoudem- 
natiaa  of  this  kind  confers  benefits  upon  the 
Itropaty  in  the  same  manner  as  the  platting 
ol  property  tij  the  dedication  of  stre^  and 
that  the  inqvovement  was  a  greater  benefit 
to  Ur.  Oattim'fl  proporty  ttian  tbe  property 


on  tba  ovpoAte  aldea  of  Bightii  or  Ninth  Ave- 
nues West  for  the  reason  tiiat  tlie  property 
onpoelte  Mr.  Gatt(m*B  pnqwrty  either  <hi 
BtgbOi  Ay&om  West  or  lOnth  Avenue  West 
fiteed  upon  a  8&-foot  street,  the  line  of  wUdi 
contermed  to  tbe  street  lines  to  the  south, 
and  that  pn^rty  could  be  cfmsldered  as 
platted  property  with  boundary  line  estab- 
lished. And  the  eminent  domain  commlstfon 
did  not  consider  this  property  benefited  tn 
the  same  amount  as  Mr.  Oatton's  property 
for  the  further  reason  that  property  was 
established  as  lota  with  definite  street  line 
which  gave  It  a  value.  In  the  opinion  of  the 
commission,  equal  to  Mr.  Gatton's  property 
remaining  after  the  condemnation  plus  the 
value  of  the  strip  condemned,  and,  as  the 
properties  were  of  equal  value  after  the  con- 
demnation, a  simple  rule  of  arithmetic  would 
not  permit  an  equal  assessment  upon  the  op- 
posite side  of  the  street  from  Mr.  Gatton's 
property.  And  on  further  cross-examination 
the  witness  Pardee  finally  admitted  that  the 
eminent  domain  commission  had  charged 
back  against  the  remainder  of  Gatton's  prop- 
er^ the  amount  of  the  condemnation  award 
made  for  the  portion  of  the  property  taken, 
and  had  then  assessed  the  remainder  for  the 
full  benefits  In  addition.  But  the  witness  ex- 
plained his  answer  by  stating  that  the  result 
of  the  reasonings  by  which  the  board  of  emi- 
nent domain  commissioners  levied  this  as- 
BBSsment  on  Mr.  Gatton's  property  might  and 
In  this  case  probably  was  somewhere  near  the 
same  as  though  they  had  charged  back  to 
the  property  the  amount  of  the  condemnation 
award,  but  that  the  commission  did  not  reach 
its  conclusion  by  doing  so,  but  by  reason 
solely  from  the  benefits  which  the  commis- 
sion believed  accrued  to  the  property  remain- 
ing by  reason  of  the  Improvement" 

[1,  2]  It  Is  the  contention  of  the  appellants 
that  the  commission  proceeded  upon  a  funda- 
mentally wrong  basis  in  making  the  assess- 
ment upon  their  property,  with  the  result  that 
they  have  been  asked  to  pay  an  undue  pro- 
portion of  the  cost  of  the  improvement,  and 
a  greater  sum  than  their  property  was  bene- 
fited thereby.  We  think  tbe  evidence  quoted 
Justifies  this  conduaiou.  It  is  evident  that 
the  opinion  of  the  members  of  the  eminent 
domain  commission  differed  from  that  of  the 
Jury  as  to  the  amount  of  damages  the  appel- 
lants suffered  because  of  tbe  property  taken 
for  the  street,  and  that  they  sought  to  cor- 
rect tbe  Jury's  mistake  in  the  assessment  roll 
by  levying  an  undue  proportion  of  the  assess- 
ment upon  their  property.  But  the  appel- 
lants bad  the  ri^t  to  have  the  value  of  th^r 
land  ta^  assessed  by  a  Jury ;  and  the  Jury's 
verdict,  under  aneb  drcum«tanceB,  after  it 
has  been  ocmflrmed  by  tbe  Judgment  of  the 
court,  must  be  given  full  fiUth  and  credit 

[t,  4]  It  has  been  declared  by  us  to  be  tlie 
policy  ot  tbe  coorts  not  to  distorb  tbe  find- 
ings of  the  commission  unless  it  baa  acted  ar- 
bitrarily, or  ftandnlenily,  or  baa  proceeded 
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Id  making  tbe  asseasmeiit  npoo  a  fondamen- 
tally  wrong  basis;  (Spokane  t.  Hll«a,  72 
Wash.  671, 131  Pac.  206) ;  and  to  0i1b  role  we 
adhere^  But  we  tUnk  It  was  proceedtng  iii>- 
on  a  tnndanuDitally  wrong  baste  when  the 
comndaslon  "charged  back  against  the  re- 
mainder of  Gatton's  jnopraty  the  axnonnt  of 
the  condemnatlott  award  made  for  the  por- 
tion of  the  propert7  taken,  and  then  assessed 
the  remainder  for  ttm  foil  benefits  In  addi- 
tion." 

[i]  The  BTldenee  in  the  record  Is  not  snffi- 
dently  full  to  enable  ns  to  determine  what 
wonid  be  a  proper  assessment,  and  we  have 
no  altematlTe  other  than  to  send  the  causa 
back  for  further  proceedings.  The  order  will 
be.  tiiorefore,  that  the  judgment  confirming 
'the  assessment  roll  in  so  tar  as  it  affects 
the  appellants'  property  be  reversed,  and  the 
cause  remanded,  with  InstmctionB  to  again 
refer  the  matter  of  the  assessmott  to  flie 
eminent  domain  commission,  wltti  Instrac* 
ttons  to  recast  the  assessment  on  the  appd' 
lants*  property  so  that  the  amount  assessed 
against  the  same  shall  not  exceed  the  benefits 
conferred  and  the  doe  proportion  the  prop* 
erty  should  bear  when  compared  with  the 
assessments  upon  other  property  In  the  as- 
sessment district 

CROW,  0.  J.,  and  PABKEB  and  CHAD- 
WICK,  JJ.,  concur. 

BUjIS,  J.  I  am  not  convinced  that  the 
assessment  was  made  upon  a  fundamentally 
wrong  basis,  nor  that  the  appellants'  prop- 
erty was  not  benefited  to  a  greater  extent 
than  the  property  on  the  oiqposlte  side  of  the 
street  The  disparity,  however,  between  the 
two  amounts,  seems  to  me  so  great  as  to  In- 
dicate arbitrary  action.  It  is  difficult  to  see 
from  the  evidence  wherein  the  appellants' 
property  was  benefited  in  more  than  double 
the  amount  assessed  against  like  property 
across  the  street  I  tiierefore  ctmcor  in  the 
result 

GOSE,  J.  I  think  that  the  assessment  waa 
arbitrary,  and  that  it  was  made  "upon  a 
fundamentally  wrong  basis.**  I  concur  upon 
both  grounds. 

HAIN,  J.  (dissenting).  This  is  an  appeal 
from  a  judgment  confirming  an  assessment 
roll.  By  ordinance  apiwoved  November  29, 
1909,  the  dty  councU  of  the  dty  of  Seattie 
provided  for  the  laying  off,  widening,  extend- 
ing, altering,  and  establishing  of  Eflfhth  and 
Ninth  Avenues  West  and  other  sfareets,  and 
directed  that  a  condemnation  proceeding  be 
Instituted  for  that  puipose.  The  cost  of  tiie 
Improvement  wiTs  to  be  borne  by  the  property 
benefited.  The  boundaries  of  tite  assessment 
district  were  to  be  fixed  and  the  assessment 
roll  pr^red  by  the  aninoit  domain  com- 
mission. 

The  appellanta^  Asa  Gatton  and  niU,  own- 


ed a  tract  of  unplatted  land  situated  between 
Eighth  and  Ninth  Avaraes  West,  eztmdlns 
along  these  streets  for  a  distance  ttf  aniroxi- 
matdy  264  feet  OSteae  arames  along  this 
property  were  eadt  80  feet  wide;  the  adja- 
cent property,  both  to  the  east  and  the  west 
having  been  idatted,  and  streets  to  that  width 
dedicated.  These  avenues  to  the  south  ot 
appellants'  propeity  were  60  feet  wld&  To 
the  north,  Eighth  Avoine  West  was  60  feet 
wide.  Ninth  Avoine  West,  for  a  short  dis- 
tance, was  not  opened,  but  fnrtiier  to  tbe 
north  was  00  feet  in  width.  "With  the  street 
lines  where  the  streets  were  00  feet  wide, 
extmded.  the  appeUants^  propwty  would  ex- 
tend 80  feet  into  each  of  tiie  avenuea.  Bytiie 
conddnnatlon  proceeding  a  30-foot  strip  on 
eadi  side  of  appellants'  property  was  takoi. 
For  this  the  jury  returned  a  verdict  for 
$4,200.60.  Judgment  was  ottered  upon  the 
verdict  awarded  to  the  appellants,  as  wdl  as 
the  other  property  taken  necessary  to  open 
and  extend  Qie  streets  covered  by  the  ordl- 
nance.  The  matter  was  then  referred  to  the 
eminent  domain  comndsston  for  the  purpose 
of  establishing  boundaries  of  the  assessment 
district  and  preparing  the  assessment  roll. 
In  dne  time  the  assessment  roll  was  prepar- 
ed. Whereupon  the  appellants  entered  writ- 
ten objections  thereto.  Hearing  upon  the 
assessment  roll  occurred  in  the  superior  court 
on  May  2. 1912.  On  September  2, 1912.  judg- 
ment was  entered  confirming  the  roll,  except 
in  some  particulars  not  necessary  here  to 
mention.  No  reporter  being  present  during 
the  hearing  upon  the  assessment  roll,  the 
appellants,  after  the  entry  of  judgment  de- 
siring to  appeal,  prepared  a  bill  of  excep- 
tions which,  as  amended,  the  trial  court  cer- 
tified. According  to  the  bill  of  exceptions  on 
the  hearing  upon  the  assessment  roll,  there 
was  Introduced  in  evidence  a  plat  showing 
the  property)  taken  under  the  condemnatioD. 
the  boundaries  of  the  district,  and  the 
amount  of  the  assessment  which  each  tract 
of  ground  bore.  There  was  also  Introduced 
In  evidence  the  assessmoit  rolL  In  support 
of  the  assessment  roll  the  city  called  two  of 
the  eminent  domain  commissioners  as  wit- 
nesses.  They  in  substance  testified: 

That  the  assessment  roll  was  regularly  pre- 
pared, and  showed  the  amotmt  of  benefits  to 
each  piece  of  property  within  the  district; 
that  the  natural  ouUet  for  the  district  to  the 
business  section  of  the  dty  is  south  along 
Ninth  Avenue  West;  that  the  total  cost  of 
the  Improvement  and  the  amount  to  be  raised 
by  the  assessment  vras  the  sum  of  $28,410.25 : 
that  the  amount  of  the  awards  for  property 
taken  was  $24,421.38;  that  the  commission 
bad  before  it  when  maUng  tiie  assesement 
roll  the  amounts  of  the  several  awards  made 
by  the  jury. 

One  of  the  commissioners  fnrtiier  testified: 
Tbat  the  west  80  feet  of  Mnth  Aveaae  West, 
and  the  east  80  feet  of  Eighth  Avenue  West 
was  open  and  In  use  for  street  purposes  ad- 


Digitized  by 


Google 


WadL) 


IN  BE  OITT 


OF  SEATn^E 


491 


Jacent  to  the  appeUanW  property;  that 
Xintta  Ararne  Weat  wu  open  and  improred 
to  the  wMth  of  flO  feet  Bonth  of  an>^lants' 
property  prior  to  Qu  fiondenmatton  proceed- 
Isss;  that  the  eondenmatloii  waa  not  what 
la  commonly  known  aa  a  wldenlitf  of  Eighth 
and  Ninth  ATenoea  Wert,  bat  was  properly  a 
liTing  off,  twenlng,  and  flstabUablng  of  the 
west  half  of  Bl^th  Avenue  West,  and  the 
east  half  of  Ninth  Avome  Wert  aloiv  the 
a^llants*  tract,  in  conformity  with  the 
street  Una  to  tba  wmth;  that  the  eminent 
domain  commlaBion  believed  that  the  values 
estabUahed  by  the  awards  of  the  Jury  In  the 
Gondonnatlott  trial  was  a  fair  value  and  was 
QEed  by  the  eminent  domain  commission  In 
determlnliiK  beneats;  that  the  appellants* 
property  and  the  properties  to  the  east  and 
to  the  west  occupied  relatively  the  same  posi- 
tion to  the  streets;  that  In  the  widening  of 
Elgbth  and  Ninth  Avenues  West,  to  corre- 
spond to  the  uniform  width  of  other  streets, 
the  abutting  i>roperty  had  been  specially  beu- 
eflted.  Upon  cross-examination  this  commis- 
sioner testifled:  That  the  eminent  domain 
commission  had  taken  Into  consideration  the 
amount  of  the  verdict  awarded  to  the  appel- 
lants in  determining  the  amount  that  should 
be  assessed  against  the  remainder  of  the 
propwty;  and  also  took  into  consideration 
Uie  fact  that  the  appellants  had  not  ^ven 
any  part  of  the  streets,  while  the  property 
across  Eighth  and  Ninth  Avenues  West  bad 
already  given  30  feet  for  street  purposes; 
that  the  appellants'  property  fronting  on 
Eighth  and  Ninth  Avenues  West  was  acces- 
sible to  and  enjoyed  the  nse  of  abutting 
streets;  that  the  eminent  domain  commission 
had  detemdned  that  the  benefits  were  great- 
er on  Ninth  Avenue  West  than  on  Eighth 
AreDue  West,  and  had  accordingly  assessed 
one-half  of  the  appellants*  property  fronting 
OD  Ninth  Avenue  West  higher  than  the  por- 
tioa  fronting  on  Eighth  Avenue  West ;  that 
the  endnent  domain  commission  considered 
that,  In  a  condemnation  of  this  kind,  benefits 
are  conferred  upon  property  in  the  same 
manner  aa  the  platting  of  i»vper^  by  the 
dedication  of  streets;  that  the  improvement 
was  a  greater  benefit  to  the  appellants*  prop* 
«rt?  than  to  the  property  on  the  opposite 
fides  of  Eighth  and  Ninth  Avenues  West; 
that  thhi  inoperty  was  not  benefited  in  the 
nme  amount  as  was  the  appellants'  property 
for  the  reason  tbat  the  property  was  estab- 
lished as  iota  with  definite  strert  lines  which 
,  eave  it  a  valne  equal  to  the  appdlants'  prop- 
erty remaining  after  tlie  oondemnation,  plus 
the  value  of  the  strip  condemned;  that  the 
pn^ertieB,  taking  equal  frontage  and  depth, 
were  of  equal  valne  after  the  condemnation; 
and  tbat,  aa  the  j^apext^  were  of  equal 
value  after  the  ecmdemnation,  a  almiAe  rule 
ot  arithmetic  would  not  permit  an  equal  aa- 
ussment  upon  the  property  which  was  on  the 
oppostte  tfde  of  the  street  ftom  an>ellanta' 
property.  OUa  commissioner  further  testifled 


on  cross-examination:  Hbat  the  eminent  do* 
main  commission  had  charged  back  against 
the  remainder  of  the  appdlants'  prop^ty  the 
amount  of  ttte  condenmation  award,  and  had 
then  assessed  the  remainder  for  the  full  ben- 
efits in  addition.  TtdM  answer  was  ffiEplalmd 
by  the  witness  by  statins  ttiat  tlie  result  of 
the  reasoning  whidi  the  oninent  domain 
commlsaioners  levied  this  assessmait  might, 
and  in  this  case  probably  was,  somewhere 
near  the  aame  as  though  Ousy  bad  <^rged 
back  to  the  property  the  amount  of  the  con- 
demnation award,  but  Uiat  the  comml salon 
did  not  reach  ita  eondnsioii  by  doing  si^  but 
by  reascm  soldy  of  the  benefits  whldi  the 
commission  believed  accrued  to  the  i^vperty 
remaining  by  reason  <tf  the  improvement 

The  appellants,  in  support  of  th^  objec- 
tions to  the  roU,  produced  three  witnesses 
who  testifled  substantially  as  follows:  Tbat 
the  topography  of  the  adjoining  ground  is 
practically  the  same  on  each  side  of  Nintb 
Avenue  West,  where  it  passes  the  appellanti^ 
property ;  and  ttiat  tbe  property  on  eacb  iride 
of  the  stmt  bears  the  same  relative  podtion 
to  the  rtrert;  that  tlie  benefita  by  reason  of 
the  Improvement  were  the  same  on  eadi  side 
of  tike  strert ;  that  the  assessment  as  made 
by  the  oommlJHdon  iqion  the  appellants'  pnq>- 
eity  was  excessive;  that  it  should  not  have 
been  higher  in  i)roportlon  than  the  assess- 
ments <»i  the  opposite  side  of  the  strert; 
that  the  prop^ty  In  this  district  is  rertdence 
property,  and  on  such  property  the  ben^ts 
would  be  as  great  on  a  lot  40  f ert  by  100  fert 
as  it  would  be  on  a  lot  40  feet  by  130  fert; 
that  the  assosemoDt  placed  agsinrt  the  ap- 
peUants*  property  was  as  much  as  the  prop- 
erty Itself  was  worth  on  the  maiket 

From  the  assessmmt  roll  and  the  plat, 
which  was  introduced  in  evidence,  it  appears 
that  the  proper^  of  other  ownns  stmiiarly 
affected  by  the  improvement  as  waa  the  ap- 
pellants were  assessed  in  like  proportions. 
The  property  Immediatrty  to  the  east  and  to 
the  west  of  the  appellants'  property  and 
frontbig  upon  Bli^th  and  Ninth  Avenues 
West  was,  taking  the  street  frontage  as  a 
basis,  assessed  at  less  than  one-half  the 
assessment  upon  aiqjiellants'  property.  The 
question  then  is  wtiether  Uie  portion  of  the 
appellants'  property  which  ronained  after 
the  SO^oot  strip  vAiltb  extended  Into  tiie 
streets  had  been  takox  was  benefited  in  a 
greater  amount  that  was  the  property  ad- 
jaootf  both  eaat  and  west 

By  repeated  decisions  It  has  become  the 
settled  doctrine  of  this  court  that  the  aaacoc 
ment  rtHl  prepared  by  couunisslcaifirB  vriU 
not  be  disturbed  unless  the  evidence  shows 
mistake,  fraud,  aitdtiary  conduct  or  that  the 
assessmmt  was  made  mKm  a  fundamentally 
wnmg  basia.  In  CUty  of  Spokane  v.  MUla, 
72  Wasih.  571, 131  Pac.  206,  it  is  said:  "Tbo 
beet  rule  that  has  been  announced,  and  the 
only  practicable  working  rule,  is  that  the 
courts  should  not  change  the  district  estab- 
lished by  the  commisrfonere,  exo^t  where 
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the  commissioners  bave  acted  arbitrarily  or 
tnLQdnlfflitly  or  bave  proceeded  upon  a  tan- 
damentally  wrong  basis" — citing  authorities. 
In  Olty  o£  Spokane  t.  Fonnell,  136  Fac.  211, 
it  Is  said:  "We  bave  freqnently  held  that 
the  action  of  tbe  commissioners  In  fixing  the 
limits  of  the  districts,  and  In  determining 
what  property  is  in  fact  benefited,  and  ap- 
portioning the  cost  of  the  Improvement,  In 
the  absence  of  fraud  or  action  clearly  ar- 
rUtrary,  wUl  not  be  disturbed  by  the  court; 
the  commissioners  being  appointed  for  tbe 
very  purpose  In  doing  these  things,  their  ac- 
tion is  entitled  to  tlie  same  presumptions 
which  attend  otUdal  action  In  other  cases, 
and  is  conclusive  In  tbe  absence  of  mistake 
fraud,  or  arbitrary  discrimination  amount- 
ing to  an  abuse  of  dlscretlott"— dtlng  au- 
thorities. 

In  the  present  case  there  Is  no  claim 
either  of  mistake  or  fraud.  The  Inquiry 
must  therefore  be  directed  as  to  whether  or 
not  the  comndsslonera  in  assessing  tbe  ap- 
pellants' proper^  acted  either  arbitrarily  or 
proceeded  upon  a  fundamentally  wrong 
basis. 

Upon  cross-examination  one  of  the  com- 
missioners answered  categorically  that  there 
had  been  charged  against  tbe  remainder  of 
the  appellants'  property  tbe  amount  of  the 
condemnation  award.  This  answer,  however, 
was  immediately  explained  by  the  witness  by 
stating  that  the  r^ult  of  tbe  reasoning  by 
which  the  onlnent  domain  commissioners 
levied  the  assessment  might  be,  and  In  this 
case  probably  was,  somewhere  near  the  same 
as  thou^  they  had  charged  back  to  the 
property  the  amount  of  the  condemnation 
award,  but  that  the  commission  did  not 
readk  its  conclusion  by  doli^  so,  but  solely 
by  reason  of  the  benefits  which  accrued  to 
the  property  on  account  of  fhe  improvement 
Considering  only  the  answer  of  one  witness 
to  one  question  on  cross-examination,  it 
wonld  show  that  the  commission  In  making 
ttie  aMessment  had  acted  In  an  arbitrary 
manner.  But  giving  effect  to  the  entire  tes- 
timony of  the  witness,  as  well  as  to  the  tes- 
timony of  the  other  commissioner,  It  cannot 
be  Bald  tiiat  the  assessmmt  was  made  In  such 
a  manner.  Neither  do  we  think  tbe  evidence 
euBtains  the  contention  that  the  assessment 
was  made  upon  a  fundamentally  wrong  basis. 
Tbe  property  In  question  was  located  in  one 
of  the  residence  districts  of  the  city.  As  It 
existed  prior  to  the  condemnation,  it  extend- 
ed 30  feet  beyond  the  street  lines  as  they 
would  be  when  extended.  Atter  the  condem- 
nation the  portion  of  the  tract  that  remained 
extended  from  Eighth  avenue  to  Ninth  av* 
enne  and^  was  capable  of  being  platted  into 
lots  of  tlie  same  depth  as  other  property  in 
tbe  same  commnnity.  There  Is  no  claim  that 
these  lots  wonld  not  be  of  adequate  depth 
for  residence  purposes.  The  commissioners 
testified  that  the  property  was  benefited  in 
the  amount  In  which  It  was  assessed.  The 


witnesses  for  the  appellant  testified  that  It 
was  not  benefited  greater  than  was  tbe  prop- 
erty opposite.  This  presented  a  question  of 
tact  It  cannot  be  said  as  a  matter  of  law 
that  because  properties  on  opposite  sides  of 
a  street  are  not  assessed  In  like  amounts,  it 
necessarily  follows  that  the  assessmmt  was 
made  npon  a  fundamentally  wrong  basla  We 
think  tbe  evidence  falls  to  establish  that  tbe 
appellants'  property  had  either  been  assessed 
for  a  greater  amount  than  it  Is  benefited,  or 
that  it  Is  assessed  proportionately  hlgW, 
considering  the  benefits,  than  Is  other  prop- 
erty within  the  district 

We  therefore  dissent  from  the  views  e& 
pressed  In  the  majority  oidnlon. 

MOBBIS  and  MOUNT,  JJ^  eoacax. 


HIUC  r.  PACIFIO  OAS  &  BLBOTBIO  Oa 
etaL  (Civ.  1430.) 

(Dfstrict  Court  of  Appeal,  llilzd  District  Cal- 
ifornia. Sept  25,  1913.  On  Beheating,  Oct 
25,  1913.  Rehearing  Denied  by  Supraoe 
Court  Nov.  22,  1918J 

1.  EMCTBrcnr  (|  19*)— Dutt  of  Electrio 

GOHPANIEB— APPUOATION  OV  DOOIBINS  OF 

Bxs  Ipsa  Loqumm. 

An  electric  power  oomp&ny  which  fomiBhes. 
current  is  not  bound  to  examine  or  inspect  the 
fixtures  and  appUances  ased  by  its  costomen 
and  nnder  their  control,  and  hence  an  injury 
to  one  who  waa  hurt  by  reason  of  a  defect  in 
an  appliance  of  a  user  of  electric  power  does 
not  anthorize  an  application  of  the  doctrine  of 
res  ipsa  loqnltur  whereby  UabUi^  can  be  tu- 
tened  on  a  power  company. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  11;  Dec  Dig.  |  19.*] 

2.  Tbiaz,  (I  166*)— NonsDii^MonoH. 

A  motion  for  nonsuit  admits  the  tmth  of 
plaintiirs  evidence  and  every  inference  of  fact 
which  may  t>e  legitimately  drawn  therefrotn. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  878,  874;  Dec  Dig.  {  166.*] 

3.  TBXAX.  (I  188*)— NOKTSmT— AUAWANCI. 

A  motion  for  nonsuit  should  be  denied  if 
there  Is  any  evidence  tending  to  support  plain- 
tiff's case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceot 
D^.^^K  832,  833,  838-841,  865;   Dec.  Dig.  I 

4.  Mabtbb  Ann  Skbtabt  ({  89*)— Injubt  to 

SbBVANT— ACTIOHS—IiIABIZJTr. 

Where  the  president  of  a  mining  companT 
which  used  elecbrie  power  engaged  a  competent 
electrician  to  install  the  electric  flxtares,  and 
the  mode  of  installaUon  was  not  n^Ugent,  nei- 
ther the  president  nor  the  eleetrictan  are  liable 
for  tbe  wrongful  dfeath  of  a  servant  of  tbe  com- 
pany electrocuted  at  one  of  tiie  machines. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  |  165 ;  Dec.  Dig.  |  98.*] 

6.  Masteb  AlfD  SsBVAHT  (|  286*)— AonoH^ 
"BBS  Ipsa  Loquitub." 

In  an  action  for  the  wrongful  death  of  a 
servant  killed  in  attempting  to  start  a  pamp 
operated  by  electric  power,  the  question  of  the 
company's  nesligence  is  for  the  jnry  under  the 
doctrine  of  ''res  Ipsa  loquitur,"  which  ia  the 
presumption  of  negligence  arising  when  the 
thing  which  caused  the  injury  without  fault  of 
tbe  injured  person  is  diown  to  be  under  the 
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€ic1mIto  control  of  tbe  dtfendant,  wbvn  tba  rea- 
taa  fat  ti»  ocddant  !•  not  explkable. 
[Ed.  Note.— For  other  cases.  Me  Master  and 

S«n«nL  Cent  Dig.  Jf  1001/1006,  100&  1010- 
1015,  1017-1033.  103ft-1042,  1044,  1046-1050; 
Dec  Dlff.  I  2fi6.^ 

For  other  definitioiia,  lee  Words  and  Phrases, 
ToL  7,  m.  613&-dl30;  ToL  8.  p.  7787.] 

&  HaOTBB  AlfD    SeBTANT  (I  288*)— iNJtJSIKS 

TO  SmvAMT— Aonoif»— JuBT  QnEsnoN. 
In  an  action  against  a  master  for  the 
wronefol  death  of  a  servant,  the  qaestion  of 
bis  contribnto^  n^jlgence  Md  under  the  evi- 
dence for  the  jar7' 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant.  Cent  Dig.  H  1089.  lOGO,  1062-1132; 
Dec  Dig.  S  289.*] 

7.  Masteb  and  Sebvant  (|  26S*)— iNJtraiES 
TO  Sebvant— CoNTBiBUTOBT  NEOuaBnoB. 

Tbe  harden  of  proviog  tiie  contribntory 
B^gence  of  a  deceased  servant  rests  on  the 
master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
SeryaDt,  Cent  Dig.  iS  877-608,  950;  Dec.  Dig. 
I  265.*1 

8.  UAffFBB  AHD  SBEVAHT  (f  288*)— JUBT  QUBB- 
nOH— CONrUOTINO  Evidbhcb. 

The  qnestion  of  oontzibutory  negligence  Is 
for  the  imjt  unless  there  is  but  one  conclusion 
vhich  can  reasonablj  be  reached  from  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
.Servant,  Gent  Dig.  H  lO^ilOOO.  1092-1132 ; 
Dec.  Dig.  I  289.«T 

On  Rehearing. 

9.  Ma^tbb  and  Sebvant  (|  281*)— Psoniroi 

OF  COUBT  AND  JUBT. 

In  an  action  for  the  wrongful  death  of 
t  nrvast,  electrocuted  in  attempting  to  start 
s  pump  operated  by  electric  power,  the  quee- 
tion  of  the  power  compaii;'s  liability  is  for  the 
eoort  when  the  facts  on  which  its  liability 
must  be  based  are  undisputed. 

[Ed.  Note.— For  other  catea,  see  Master  and 
Servsnt  Cent  Dig.  U  1000-1090;  Dee.  Dig. 
I  284.»J 

10.  Profbbxt  (I  2*)— Natobe. 

Under  Civ.  Code,  |  655,  declaring  that 
tbete  may  be  ownership  of  all  inanimate  things 
wbidi  are  capable  of  appropriation,  there  may 
be  ownership  of  electric  current  even  though 
the  nature  of  the  current  is  unknown. 

[Ed.  Note.— For  other  cases,  see  Property, 
Gent  Dig.  |  2 ;   Dec.  Dig.  |  2.*] 

Appeal  from  Superior  Coart,  Bntte  Ooim- 
ty;  John  G.  Gray,  Judge. 

Action  by  Jacob  Hill,  administrator  of  Os- 
car Robert  Hill,  against  the  Pacific  Gas  & 
Electric  Company,  the  Bucket  Gravel  Mining 
Company,  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
lemtnded  ae  to  the  mining  company  and  al- 
flnned  as  to  the  other  defendants. 

W.  A  Oett,  vt  Sacramento,  and  H,  D. 
Gn|(»i7i  of  Orovllle,  for  appellant  A.  F. 
Imes,  of  Orovllle,  and  John  P.  Oo^hlan,  of 
Ban  Frandsco,  tor  respondmt  Fadfic  Gas  ft 
BleeMc  Company.  Lon  Bond,  of  Chlco,  for 
nvondnts  Bodtet  Oravd  Mining  Co.  and 
u^hff.  George  F.  Jones,  of  OrorlUa^  for 
nvondeut  SoaiM. 

CHIPMAN,  P.  J.  ThiB  action  was  oom- 
menoed  by  plaintiff  as  the  administrator  of 


the  estate  of  his  son,  Oscar  Robert  Hill,  de- 
ceased, to  recover  damages  resulting  from 
the  death  of  the  latter  caused  by  an  electric 
shock  while  In  the  employ  of  defendant  Buck- 
et Gravel  Mining  Company,  hereinafter  re- 
ferred to  as  the  "mining  company,"  A  Jury 
was  called  to  try  the  case,  and  at  the  close 
of  plaintiff's  testimony  each  of  the  defend- 
ants moved  for  a  nonsuit,  which  was  granted 
by  the  trial  court  Plaintiff's  motion  for  a 
new  trial  was  denied,  and  thereupon  Judg- 
ment passed  for  defendants.  Plalutiff  ap- 
peals from  the  Judgment  and  from  the  order 
denying  his  motion  for  a  new  trial  on  state- 
ment of  tbe  case. 

The  relation  of  the  defendant  Padflc  Gas. 
&  Electric  Company  (hereinafter  referred  to 
as  the  "electric  company")  to  the  accident, 
as  shown  by  the  uncontradlicted  testimony, 
very  clearly  appears.  This  company  was  en- 
gaged In  the  business  of  supplying  electricity 
tor  power  and  other  purposes.  It  hiad  a  line 
passing  the  mining  company's  dredger  carry- 
ing about  4,400  volts,  which  voltage  it  en- 
gaged to  deliver  to  tbe  mining  company  at  a 
meter  owned  by  and  placed  upon  a  pole  by 
the  electric  company  on  the  premises  of  the 
mining  company.  From  the  meter  three 
wires,  erected  by  the  mining  company,  car- 
ried the  current  to  another  pole  about  40 
feet  from  the  mining  company's  pmnphouse. 
From  this  pole  the  wires  continued  on  to  the 
Interior  of  tbe  pumpbouse  where  they  enter- 
ed three  transformers.  When  the  current  of 
electricity  was  desired  by  the  mining  com- 
pany, It  was  turned  on  by  a  switch  at  the 
pole  last  above  referred  to,  operated  by  the 
mining  company,  and  passed  by  wires  thence 
to  tbe  three  transform  ere  above  mentioned, 
by  means  of  which  the  electricity  was  re- 
duced to  the  requisite  voltage.  It  then  pass- 
ed from  the  transformers  along  wires  to 
what  la  called  a  compensator  or  auto-starter, 
operated  by  a  switch,  and  when  opened  al- 
lowed this  reduced  current  to  pass  to  and 
torn  the  motor  which  drove  the  pumps.  Aft- 
er the  electricity  passed  through  the  meter, 
it  was  no  longer  under  the  control  of  the 
electric  company.  The  transformers  and  all 
the  machinery,  wires,  and  attachments  of 
every  natore  necessary  to  make  use  of  the 
electricity  wei*  infltaUed  and  owned  hj  ttn 
mining  company,  ware  under  Its  ncluMve 
control,  and  were  operated  by  the  mining 
company's  servants. 

[1]  Appelant  devotes  a  large  part  of  a  200- 
page  cooling  brief  bo  a  dlsens^n  ttf  the 
electric  company's  UabtUty.  He  contends 
tliat  a  legal  duty  derolved  upon  it  to  supers 
vise  the  installation  of  tbe  appliances  by 
which  tbe  mining  company  was  to  make  use 
of  the  electricity  famished  by  the  electric 
company ;  that  a  dn^  was  also  Imposed  upon 
it  to  make  sach  reasonable  inapecUons  of  the 
mining  company's  electrical  appliances  as 
would  give  assurance  that  they  were  prop- 


*Fn  eUwr  eases  wa  same  topic  and  aactlon  NVSIBER  in  Dao.  Dig.  *  Am.  Dig.  Kay-No.  Seriea  A  Bap'r  ladaxaa 


Digitized  by 


Google 


494 


180  PAOIBIO  RIoeORTSR 


I 

(Oil 


wly  performing  the  xnupoae  for  which  they 
wwe  designed ;  and  that  the  doctElne  of  lei 
Ipea  loqnitnr  alurald  be  given  effect  in  paas- 
Inf  upon  the  mllng  of  the  trial  court.  lAla 
doctrine  Is  tliiiB  stated:  "When  a  fliliv 
which  eanees  Injury  Is  shown  to  be  under  the 
managemoit  of  the  defendant  and  ttie  acci- 
dent la  SQch  aa  In  the  ordinary  course  of 
things  doea  not  happen  If  those  who  have  the 
management  use  proper  care,  It  affords  rea- 
sonable evidence,  In  the  absoice  of  ezpIatA- 
tlon  by  the  defendant,  that  the  acdd^t  arose 
from  want  of  care."  Jndsou  v.  Giant  l^ow- 
■  der  Co.,  107  OaL  649,  656,  40  Pac  1020,  29 
L.  B.  A.  718,  48  Am.  St  Rep.  146. 

The  maxim  res  ipsa  loquitur  is  somewhat 
differently  explained  tj  the  United  States 
Supreme  Court,  in  San  Juan  Light  &  Transit 
Co,  T.  Requena,  224  U.  S.  89,  99,  32  Sup.  Ct. 
399,  401  (56  U  £d.  680),  as  follows:  "When 
a  thing  which  caused  the  injury  without 
foult  of  the  Injured  person,  Is  shown  to  be 
under  the  exctuslTe  control  of  the  defend- 
ant,  and  the  injury  is  such  as  in  the  ordinary 
course  of  things  does  not  occur  If  the  one 
having  anch  control  uses  proper  care,  it  af- 
fords reasonable  evidence,  in  the  absence 
of  an  explanation,  that  the  injury  arose  from 
the  defendant's  want  of  care."  These  defini- 
tions embrace  the  case  of  contributory  neg- 
ligence of  the  injured  person  which  Is  an  is- 
sue In  the  case  as  to  all  the  defendants ;  but 
we  do  Dot  think  It  necessary  to  be  considered 
with  reference  to  the  defendant  electric  com- 
pany. 

It  is  contended  that  this  rule  is  as  logical- 
ly applicable  "to  an  Injury  occasioned  by  a 
current  of  such  a  dangerous  element  as  elec- 
tric!^, as  to  an  injury  due  to  an  explosion 
in  a  powder  factory."  In  a  proper  case  the 
proposition  may  be  conceded  to  be  sound. 
Considered,  however,  with  reference  to  the 
liability  of  the  electric  company  in  the  light 
of  the  undisputed  fiicts,  the  rule,  in  our  opin- 
ion, has  no  application.  It  Is  true  that  the 
thing,  in  the  instant  case,  which  caused  the 
injury,  was  originally  under  the  manage- 
ment of  the  electric  company,  i.  e.,  It  produc- 
ed the  electricity  and  caused  It  to  be  convey- 
ed and  delivered,  at  a  given  point,  to  the  min- 
ing company  for  Its  use.  Bat  the  electricity 
which  caused  the  injury  was  not,  at  the 
time  and  place  of  the  Injury,  under  the  man- 
agement or  ctmtrol  of  the  electric  company, 
nor  were  any  of  the  appliances  by  vrtUdb  Oie 
electricity  was  being  utilized  under  its  man- 
agement or  (wntrol,  nor  was  It  In  any  d^ree 
responsible  tor  any  callure  of  these  appli- 
ances to  perform  their  oflBcee.  No  cauai  con- 
nection of  the  etoctrlc  omnpany,  at  the  time 
of  the  Bcddrat,  with  the  thing  which  caused 
the  Injury*  was  shown.  It  is  a  matter  ot 
common  knowledge  that  electric  power  com- 
panies snppl^  electrld^  to  corporations  and 
persons  engi^ed  In  lighting  dties,  In  <q>erat- 
ing  street  cars,  and  In  fnmiahlng  Indlviduala 
wia  light  and  poww.   Along  their  lines  of 


transmission  hundreds  and  thousands  of  per- 
sons are  fnmUhed  light,  heat,  and  power  la 
connection  with  the  multifarious  Industrial 
enterprises  in  whidk  our  people  are  engaged., 
Flalntitrs  contentim  Is  that,  because  of  the 
extremely  dangerous  character  of  this  ele- 
ment brought  Into  use  by  these  electric  pow- 
er companies,  they  should  be  compelled  not 
only  to  superintend  the  installation  of  all  ap- 
pliances constructed  to  reoeive  and  ntlBze 
this  dangerous  element,  but  should  be  charg- 
ed with  such  Inspections  from  time  to  time 
of  all  Budb  appliances  as  would  relieve  the 
power  companies  from  the  charge  of  want  of 
care  and  would  enable  them  at  all  times  to 
explain  that  any  accident  which  might  hap- 
pen through  Its  use  was  not  the  result  of 
want  of  care  on  their  part  When  we  con- 
sider the  multitudinous  uses  to  which  elec- 
tricity Is  now  being  applied,  and  assuming 
that  the  user  receives  it  by  means  of  appli- 
ances of  his  own  choice,  erected  by  himself, 
and  under  bis  own  control  and  management, 
as  in  the  present  case,  it  would  be  an  Intol- 
erable burden  to  require  of  the  power  com- 
panies what  Is  here  contended  for.  The  rule 
invoked  was  never  intended  to  apply  to  such 
a  case.  The  rule  was  applied  In  the  Judson 
Powder  Company  Case  because  the  explosion 
occurred  on  the  company's  premises  and  In  a 
storage  house  under  the  company's  manage- 
ment But  suppose  the  company  bad  sold  and 
delivered  a  car  load  of  dynamite  and  an  ex- 
plosion had  occurred  while  the  car  was  in  the 
possession  and  under  the  exclusive  control 
of  the  railroad  company.  Would  It  be  rea- 
sonable to  apply  the  rule  to  the  iwwder  com- 
pany because  it  had  manufactured  and  sold 
this  dangerous  explosive?  Suppose  a  com- 
pany, engaged  in  selling  water  which  It  con- 
veys in  a  canal,  sells  a  glv«i  quantity  to  be 
taken  by  gates  to  be  erected  and  controlled 
by  the  purchaser  and  by  him  conveyed 
through  ditches  to  the  point  of  use.  Is  tbe 
water  company  to  be  charged  with  negligence 
for  a  damage  that  may  result  from  some 
faulty  construction  of  the  headgates  or  dltcb- 
es  which  it  did  not  construct  and  over  wMcb 
it  bad  no  control?  In  the  case  before  ns 
there  is  no  evidence,  and  It  Is  not  contended, 
that  the  electricity  delivered  by  the  electric 
company  at  the  transformers,  at  the  time 
of  tbe  accident,  was  of  greater  voltage  tban 
4,400  volts.  Tbe  contention  is  that  its  re- 
sponsibility traveled  along  with  the  current 
of  electricity  it  had  created  and  sold  and 
that  it  was  bound  to  see  that  an  appliances 
eonatructed  by  the  purdiaser  were  sufBclent 
fbr  Its  safe  use,  and  that,  1^  treqnait  In- 
spections, it  must  inform  itself  that  these 
ai^Uances  were  kept  in  a  safe  condltloB  for 
such  use. 

Appellant  dtee  a  long  array  of  cases  In 
support  of  his  contention,  but  with  the  ex- 
ception of  a  sli^e  cas^-lAomas  v.  Marys- 
vUle  Oas  Co..  108  Ky.  224,  66  S.  W.  163, 
L.  B.  A.  147— It  Win  be  seen  that  there  was 
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some  sort  of  ountrol  by  the  defendant,  eltlier 
In  the  confltractUm  of  the  appliances  or  In 
operating  them,  mth  commendable  candor 
plaintiff  does  not  conceal  the  fact  that  the 
cases  dted  by  him  recognize  the  distinction 
we  have  pointed  out  The  cases  are  nnmer- 
ooB  htdding  to  the  view  we  hare  Indicated, 
and  In  some  of  them  the  doctrine  of  the  Ken- 
tucky case  Is  dlsUnctly  disapproTed.  We 
make  reference  to  some  of  those  cases. 

In  Peters  v.  Ljnchburg  Light  Co.,  108  Va. 
333.  01  &  O.  745.  22  L.  B.  A.  (N.  S.)  1188. 
plaintiCC  sued  to  recover  for  Injuries  caused  to 
bis  nif e  bj  a  shock  received  la  tomiog  off  an 
incandescent  light  in  their  dwelling.  The 
transformers  by  which  the  greater  voltage  of 
defendant's  wires  was  reduced  to  that  re- 
quired for  lighting  the  house  were  the  prop- 
erty of  the  defendant,  but  the  house  was 
wired  by  the  owner.  The  transformers  were 
not  shown  to  be  out  of  order  or  insoffldent 
to  perform  their  proper  ofBce,  and  It  was  not 
claimed  that  the  l<iw  tension  wire  leading 
into  the  house  liad  In  any  way  come  in  con- 
tact with  the  defendant's  higher  tension 
wire;  nor  was  it  shown  that  any  ezcesslTe 
▼oltage  had  passed  from  defendant's  high 
tension  wires   to   plaintiff's  house  wires. 
Tbere  was  expert  evidence  tliat  there  was  a 
defective  contact  between  the  brass  of  the 
light  bulb  and  the  wires  In  the  socket,  which 
circumstance  might  accoont  for  the  accident. 
Tbe  trial  court  took  the  case  from  the  Jury 
on  a  demurrer  to  the  evidence,  and  the  Vlr- 
Kinia  Supreme  Court  of  Appeals  affirmed  the 
judgment.   In  the  course  of  ttie  opinion  the 
court  referred  to  one  of  the  cases  now  relied 
upon  by  appellant,  and  It  fairly  illustrates 
tbe  distinguishing  difference  between  that 
class  of  cases  and  the  one  here.   Said  the 
conrt:  '^o  sustain  a  recovery,  the  plaintiff 
reUes  chiefly  on  the  doctrine  of  res  Ipsa 
loqaitDr,  and  calls  special  attention  to  the 
case  of  Alexander  v.  Nanticoke  Light  Co., 
209  Pa.  571.  58  AU.  1068.  67  L.  B.  A  479. 
There  is,  however,  obvious  dissimilarity  In 
the  tacts  of  the  two  casea  In  the  outset  the 
opinion  in  the  Pennsylvania  case  states: 
The  premises  of  tbe  appellant   *   •  • 
were  lighted  by  electrklty.  The  electric  light 
was  furnished  by  tbe  appellee,  an  electric 
light  company.   It  had  wired  the  store  and 
odlar  of  the  plaintiff,  famished  the  electric 
lamps,  and  made  and  maintained  the  con- 
oectiona.   *  *   *   He  went  Into  bis  etSUx 
to*ahow  goods  to  a  castomer,  and  while  han- 
dling in  Hie  usual  way,  aa  ordinary  iuan* 
descent  light  bolb,  snspended  from  the  ceil- 
log  by  a  flexible  extension  cord,  was  sewely 
riuxdied  and  seriously  injured.    From  the 
facts  snbmitted,  it  appeared  that  when  he 
«u  shocked  the  electric  wires  on  his  prem- 
ises were  charged  with  a  higher  voltage  than 
they  dunild  have  carried,  but  the  cause  of 
tUa  was  not  shown  to  have  been  any  spedflc 
ngUgence  of  the  defendant'  Tba  court  held, 
upon  the  foregoing  premises,  that  the  pre- 


sumption  was  that  the  company  was  negll- 
gent  The  differentiating  features  between 
tbe  Fomsylvanla  case  and  the  case  in  Judg- 
ment are  the  presence  in  ihe  former  case, 
and  absence  In  the  latter,  of  excessive  voltage 
on  the  lighting  wires;  and  the  further  tact 
that  in  the  former  case  the  light  company 
wired  the  plaintiff's  store  and  cellar,  far* 
nished  the  electric  lamps,  and  made  and 
maintained  the  connections,  while.  In  this 
case,  the  wiring  was  done,  and  the  electric 
outfit  was  owned,  Installed,  and  controlled, 
by  the  proprietor  of  the  premises."  ' 

The  present  case  Is  stronger  than  the  Vir- 
ginia case  in  the  fact  that  there  the  defend- 
ant owned  and  controlled  tbe  transformers. 
Speaking  of  the  Pomsylvania  case  and  oth- 
ers, the  court  said:  "But  the  doctrine  of 
res  ipsa  loquitur  can  have  no  application 
where  the  accident  Is  due  to  a  defective  ap- 
pliance under  the  management  of  the  plain- 
tiff; nor  to  a  case  involving  divided  respon- 
sibility, where  an  unexplained  accident  may 
have  been  attributable  to  one  of  several 
causes,  for  some  of  whlfdi  tJie  defendant  is 
not  responsible." 

In  the  Tennessee  case,  the  defendant  In 
error  recovered  Judgment  for  the  killing  of 
a  horse  by  electricity,  which  was  tied  to  a 
pole  carrying  an  lUuminating  sign  In  front  of 
the  house  of  one  Roberts.  The  wires  and  ap- 
pliances by  which  the  sign  was  illuminated 
were  owned  and  controlled  by  him.  The  ac- 
cident was  due  to  defects  In  these  wires. 
The  trial  court  excluded  evidence  showing 
ownership  and  control  of  Roberta  The  ap- 
pellate court  said:  "If  It  be  true  that  the 
facts  were  as  this  rejected  testimony  indi- 
cates, we  cannot  omceive  of  any  rule  of  law 
which  holds  the  gaa  and  tiectric  company 
liable  for  this  lam.  It  is  true  that  electricity 
is  a  sobtls^  and,  unless  controlled,  a  danger- 
ous agmt;  yet  we  do  not  see  how  this  fact 
Axes  responsibility  on  this  company,  when  it 
simply  furnished  the  electric  current  to  the 
wires  of  Roberts,  over  which  it  had  no  con- 
trol, and  with  regard  to  which  there  was  on 
its  part  no  duty  of  inspection,  and  when  the 
record  does  not  Impute  to  It  any  knowledge 
of  the  defect  producing  the  loss  complained 
of.  *  *  *  We  understand  that  liablUty 
for  an  injury  occasioned  through  such  a  de- 
fect depends  on  the  interest  in  or  control  over 
the  appliance  in  whldi  the  defect  exists,  and, 
it  there  Is  neither  interest  nor  oontiol,  there 
would  be  none."  Discussing  Ott  Kentucky 
case^  the  court  said:  *TreB8ed  to  its  legiti- 
mate conclusion,  we  think  this  argument 
would  make  an  electric  company  or  a  gas 
company  an  insurer  against  defects  in  ap- 
pliances over  which  they  had  no  control,  and, 
to  avoid  liability,  would  inqK>se  upon  them 
the  duty  of  continued  inspection  of  the  wires 
and  pipes  of  every  customer  supplied  with 
tbdr  products,  nils  would  be  a  burden 
which  no  such  company  could  bear  and  live; 
and  it  also  would  be  a  source  of  annoyance 
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to  Its  costoiOfcra,  which  ttuty  would  not  long 
Bubmlt  to."  Memphis  Consolidated  Gas  & 
Electric  Oo.  T.  Speera,  118  Teon.  83.  81  S. 
W.  S85. 

A  dmilar  view  of  the  law  waa  taken  by 
the  Iowa  Snpteme  Ooort,  in  Barter  t.  GoUax 
Electric  Xilght  &  Power  Oo.,  124  Iowa,  600, 
124  N.  W.  60&  .An  electric  light  feU  upon 
the  soest  of  a  hotia  and  he  was  Injured  by 
the  shock.  In  that  ease  the  voltage  of  the 
company's  high  tendon  wlrra  was  reduced  by 
transformers  owned  and  controlled  by  defend- 
ant, Imi  it  was  not  shown  that  the  transform- 
ers were  insafflkdent  or  ont  of  order.  The  wir- 
ing of  tiie  hotel  was  not  done  by  the  defend- 
ant Tbie  Supreme  Court  reversed  a  judgment 
for  plalntlfl,  saying:  "The  maxim  res  ipsa  lo- 
quitur does  not  apply  to  such  a  case  u  this, 
for  there  is  no  evidence  that  the  accident 
was  due  to  a  dangerous  current  knowingly, 
or  even  negligently,  sent  into  tbo  hotel  by 
the  defendant  company.  The  testimony 
shows  that  the  negligence  was  primarily  that 
of  a  third  person  in  wiring  the  house  in 
such  a  manner  as  that  the  fixtures  were 
lik^  to  fftll  and  injure  some  of  its  occu- 
pants. Plaintiff's  theory  seems  to  be  that 
when  the  wire  fell  upon  him  a  short  circuit 
was  created,  which  did  the  damage  com- 
plained of.  This  was  due,  not  to  defendant 
sending  a  dangerous  current  into  the  house, 
but  to  something  over  which  it  had  no  con- 
trol, and  for  which  it  was  not  responsible." 
This  case  holds  that,  even  where  the  trans- 
formers are  furnished  and  controlled  by  the 
defendant,  the  maxim  res  ipsa  loquitur  does 
not  apply,  where  there  is  no  evidence  that 
the  accident  was  due  to  a  dangerous  current 
knowingly  or  negligently  sent  Into  flie  hotel 
by  the  defendant. 

See,  also,  National  Fire  Ins.  Co.  et  aL  v. 
Denver  Consol.  Elec.  Co.,  16  Colo.  App.  86, 
63  Pac  849;  Fickelseu  v.  Wheeling  Elec- 
trical Co..  67  W.  Va.  335,  67  S.  B.  788,  27  L. 
R.  A.  (N.  S.)  893;  Keefe  v.  Narrangansett 
Elec.  Lighting  Co..  21  B.  I.  575.  43  Atl.  642; 
MlnneapoUa  Genl.  Elea  Co.  v.  Gronon.  166 
Fed.  651,  92  C.  C.  A.  346,  20  L.  B.  A,  <N.  S.) 
816,  818-826.  See,  also,  note  In  22  L.  B.  A. 
<N.  S.)  1183,  1184,  where  the  cases  are  given 
which  recognize  the  distinction  between  cases 
where  the  injured  party  himself  Installs  the 
appliances  and  cases  where  thla  la  done  by 
the  company. 

Our  conclusion  is  that,  so  far  as  the  elec- 
tric company  is  concerned,  the  order  of  the 
trial  court  was  Justified. 

[2,  3]  We  are  next  to  examine  the  evidence 
touching  the  liability  of  the  remaining  defend- 
anta  Id  the  condderation  of  this  evidence  we 
are  to  be  governed  by  certain  well-established 
rules  which  may  be  briefly  stated.  The  motion 
for  n(msult  admits  the  truth  of  plaintiff's  evi- 
dence, and  every  inference  of  fact  that  may 
be  legitimately  drawn  therefrom,  and  upon 
such  motion  the  evidence  should  be  interpret- 
ed most  strongly  again^  the  defendant.  If 


there  is  any  snbstsnUal  evidence  trading  to 
sustain  plaintifTs  action  the  nonsuit  should 
be  denied,  without  passing  upon  the  suffi' 
deucy  of  such  evidence;  and  when  there  Is 
a  conflict  in  the  evidence,  some  of  which 
tends  to  sustain  plaintiff's  case,  a  motlfHi 
for  a  nonsuit  should  not  be  granted.  Eramm 
V.  Stockton,  eta,  B.  Co.,  8  OaL  Appw  606.  60G, 
86  Pae  788,  003;  Estate  of  Arnold,  147  CaL 
683,  82  Pac.  252;  Burr  v.  United  Ballroada, 
163  CaL  868,  120  Pac.  878. 

[4]  The  relation  of  defendant  Jensm  to  Hie 
mining  company  doea  not  clearly  appear.  He 
is  spoken  of  in  the  testimoDy  as  manager, 
and  (me  witness  mentlona  him  as  presidenL 
l^ere  is  no  evidence  competing  him  personal- 
ly with  operating  the  mining  company's  plant 
He  purdiased  transfumers  of  the  Weetlns- 
house  ^rpe^  and  other  electrical  wpUanoea» 
concededly  adequate  for  fiie  purposM  of  re- 
ducing the  current  of  electricity  to  the  volt- 
age required  for  the  ua«  ot  the  mining  com- 
pany. He  employed  the  deceased  to  take 
charge  of  the  canstmctlon  work  and  to 
superintend  the  operation  of  the  plant  Mr. 
Hill,  the  deceased,  was  27  years  old,  a  skilled 
machinist  of  large  experience,  but  had  no 
special  knowledge  of  electricity,  although  be 
had  worked  on  dredgers  and  at  othw  places 
where  electridty  was  the  motive  power.  Ula 
competency  to  manage  the  mining  company's 
plant  is  not  questioned,  and  he  was  paid  |200 
per  month  as  wages.  Hill  employed  an  elec- 
trician, B.  C.  Best,  who  was  a  witness  at  the 
coroner's  inquest  and  whose  testimony  was 
read  at  the  trial,  to  install  the  electrical 
plant  Best  testified  that  he  was  an  elec- 
trician and  had  been  engf^^ed  for  seven  years 
in  his  occupation  as  such ;  that  he  installed 
the  mining  company's  electrical  plant ;  that 
the  plan  was  drawn  by  defendant  Soares. 
"Q.  Did  Mr.  Hill  put  you  under  his  charge7 
Yes,  sir ;  introduced  me  to  him  and  told  dm 
to  do  the  work  under  his  instructions.  I 
done  the  work  and  he  recdved  it  and  said 
it  was  all  O.  EL;  he  examined  it  the  first 
thing  and  said  it  was  all  O.  E.  Q.  That  is, 
the  pumping  plant?  A.  Yes,  sir;  where  I 
done  the  work.  Q.  After  that  was  installed, 
did  you  run  it?  A.  X  run  it  two  nights,  24 
hours,  two  12-hour  shifts.  Q.  Did  yon  find 
it  in  good  condition?  A.  Yes,  sir;  so  far  as 
I  could  see  or  know."  He  spoke  of  a  ground 
wire  put  in  by  Soares  which  he  said  he  would 
not  himself  have  put  In  because  It  was  some- 
thing new  to  him.  He  was  asked  if  he  con- 
sidered it  unsafe,  and  answered:  "I  did  not 
underetand  it  at  alt.  I  made  the  remark 
that  I  didn't  understand  it ;  it  was  something 
new.  •  •  •  Q.  Otherwise  you  considered 
the  whole  plant  safe?  A.  I  did;  yes,  sir.  Q. 
Did  you  operate  it  with  that  wire  on  there? 
A.  Yes,  sir."  It  appeared  that  the  wire  he 
referred  to  was  a  wire  connecting  the  auto- 
starter  with  a  ground  wire  "runnii^  from  the 
transformers  to  the  river."  We  sliall  have 
occasion  to  refer  to  this  connectton  later  on. 
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At  present  we  are  dealing  only  with  defend- 
ant Jensen's  relation  to  the  accident.  The 
tmdlspnted  testimony  as  to  defendant  Soares 
was  tiiat  he  was  represented  to  Mr.  Jensen 
as  bdng  "a  good  electrician"  and  "a  man  that 
baa  a  good  standing."  We  do  not  see  how  the 
doctrine  of  res  Ipsa  loqnltnr  or  any  other 
rale  of  law  can  be  invoked  to  hold  defend- 
ant Jensen  personally  responsible  for  what 
happened.  He  exercised  ordinary  care  in 
the  selection 'of  Hill  as  snperlnt^ndent  and 
Hill  seems  to  have  emidoyed  competent  elec- 
tricians to  install  the  dectrlcal  part  of  the 
plant 

Nor  does  It  appear  that  defendant  Soares 
tailed  in  the  exercise  of  doe  care  and  skill  in 
directing  Best  in  the  work  of  installation. 
The  plant  was  in  fall  and  snccessfal  opera- 
tion up  to  the  day  when  the  accident  happen- 
ed, and,  on  that  day  after  the  accident  and  on 
snbeeqitent  day^  the  equipment  performed  Its 
office  as  It  did  fftKB  tiie  start  Witness  Hillis 
was  the  scent  for  the  sale  of  a  difCerent  type 
of  transformer  from  the  Westinghouse.  which 
latter  ms  pnrchaaed  Jensen.  In  talking 
over  the  matter  with  Jensen,  Hill  Is  TOlnnteer- 
ed  a  reoommadation  to  Joiaen  to  "connect 
np"  the  transformer  by  what  he  called  a  Y 
or  star  connection,  and  he  drew  a  rough 
i^tch  of  bis  soggeBtion  and  gate  It  to  Jen- 
sen. Hinii^  bowerer,  told  Jensen  to  consult 
Soares  about  Iti  whom  he  recommended  to 
Jeosen  as  a  good  tiectridan  and  In  good 
Btandliu^  It  does  not  aivear  that  Jensen 
■taowed  tbla  sketch  to  8a«re8  and  does  ap- 
pear that  Soares  did  not  "connect  np"  tho 
traosfoimers  on  HilUs'  plan  but  on  bis  own, 
and  there  is  no  evidence  that  Soares'  plan 
was  not  a  proper  one.  There  was  some  testt- 
mony  as  to  the  ground  wire  connected  with 
the  transformers  and  a  connection  of  this 
sronxtd  wire  with  the  auto-starter,  as  having 
soDie  possible  connection  with  13ie  accident 
Bnt  we  And  nowbve  In  plalntUTs  ^borate 
MetM  any  claim  that  either  Jensen  or  Soares 
■boold  be  held  pononally  liable  for  the  ac- 
ddent  Ibe  contentitm  most  nrgently  press- 
ed Is  tb&t  Itie  tfectrlc  company  is  liable,  and, 
If  not  fbe  role  of  res  ipsa  loqnitnr  casts  the 
burden  upon  the  mining  company  to  explain 
tbe  acddait 

[1, 1}  On  the  evening  of  the  ninth  day  af^ 
B  the  plant  was  in  operation,  deceased  Hill 
told  tbe  witness  Crall,  whom  be  had  hired  to 
niQ  the  pnmp^  to  shut  down  and  not  to  start 
It  the  next  morning  as  he  (Hill)  wanted  to  be 
presoit  and  start  it  hims^.  Orall  closed  the 
tDtofltarter  and  shut  off  the  current  at  the 
*«ltch  between  tbe  meter  and  the  transform- 
en.  The  next  morning  Hill  came  to  the 
plaot,  and  by  bis  direction  Crall  turned  tbe 
current  on  and  returned  to  the  pumpbonse. 
No  other  person  was  near  by,  Crall  testified : 
.  "I  was  at  the  pumpbonse  of  the  Backet  Grav- 
Mining  Company  m  the  morning  of  May 
^.  IfilO,  and  saw  Mr,  HUl  tliat  morning. 
1MP^-8S 


I  saw  him  take  hold  ct  the  aato-starter  and 
torn  the  electricity  on  the  motor,  and  I  saw 
liim  pnll  it  open.  It  Would  not  start  and  he 
eimt  it  np  again,  and  he  pulled  It  open  again, 
and  still  It  would  not  start  He  pulled  it 
open  again  and  said  there  was  something  the 
matter,  and  up  over  the  auto-box  Is  three 
fuses  about  that  long  (showing),  and  he  look- 
ed up  at  those,  and  I  don't  know  whether  It 
was  the  rl£^t-hand  fase  he  took  out  or  wheth- 
er it  was  the  middle  on^  and  he  looked  at  it 
and  said,  'Yea,  there  It  Is,  the  fuse  blew  out' 
and  he  thro  wed  It  up  on  a  shelf  behind  bim 
and  got  a  new  one  to  pat  It  In  and  pulled  it 
open  again.  Pulled  out  the  lever  and  open- 
ed up  the  auto-box.  He  palled  the  lever  open 
to  more  It  to  start  the  machinery  to  run  the 
pump.  The  anto-box  was  for  running  tbe 
machinery.  Q.  What  became  of  him  when  be 
did  that?  A.  He  said  something^he  was 
a  lltUe  taller  than  I  was.  I  was  on  the  out- 
side of  the  pampbouse  and  be  was  on  the  In- 
side, and  he  said  something.  I  did  not  catch 
what  was  said,  and  I 'knew  then  that  there 
was  something  the  matter  with  him,  and  I 
looked  at  him  and  knew  that  he  got  a  shodc 
Q.  Did  you  mean  that  you  knew  that  there 
was  something  the  matter  with  Oscar  HIU? 
A.  Tes,  sir.  As  soon  as  I  looked  at  him,  I 
seal  that  be  bad  got  a  shock  from  tiie  dec- 
trldty.  Q.  Well,  what  happened  then?  A. 
Well,  I  was  standing  on  the  outside  of  the 
pamphouse.  There  was  a  piece  of  batten 
board  lying  there— a  batten  for  battening  a 
cabin  or  bouse — and  I  picked  that  up  and 
tried  to  pry  his  hand  loose  from  tiie  auto- 
lever,  and  I  conldn*t  do  it  and  I  threw  It 
down  and  looked  down  tbe  road  to  see  If  I 
could  see  ai^  one  jf^f^nt,  and  there  was  no 
one  passing,  and  I  went  back  to  him.  It 
seoned  to  me  like  a  half  hour,  bnt  I  gness  it 
was  only  two  or  three  minntea,  and  he  Jnst 
fell  back  that  way.  (Showing.)  *  *  *  He 
took  bold  of  tbe  anto-starter  with  tala  rl^t 
hand.  He  had  his  left  band  on  tbe  mter 
pipes.  •  «  •  He  bad  bis  hands  wet  Yon 
coaldn*t  start  the  pomp  without  getting  year 
bands  wet  You  have  to  use  water  to  start 
tbe  pus^.  It  was  not  over  a  mlnnto  or  a 
minute  and  a  half  after  be  had  primed  the 
pump  that  he  got  tiie  shock  of  electricity. 
Before  be  started  tbe  pump  I  went  to  the 
box  on  tbe  pole  and  turned  on  the  Juice 
•  •  •  A  Juror:  I  want  to  ask  the  witness 
a  question.  Q.  When  Mr.  Hill  threw  the  lev- 
er back  the  third  time,  did  that  machinery 
start  off  the  same — tbe  pump — as  It  always 
did?  A.  Yes,  sir;  It  started  right  away  as 
Boon  as  he  throwed  it  open."  Shortly  after 
HIU  "Jnst  fell  back  that  way,"  Crall  testified 
that  he  closed  the  auto-starter  and  stopped 
the  pump. 

Dr.  F.  M.  Whiting  was  called  soon  after 
tbe  accident  He  testified:  "I  do  not  think 
he  was  dead  when  we  got  Uiere ;  he  was  dead 
before  we  left  I  found  some  traces  of  what 
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were  apparently  dectrlcal  tmrng  on  the  out- 
side Barl!aoe  of  the  Tlgbt  bandt  alao  In  the 
angles  of  the  left  band.  Oscar  Hill  was  kill- 
ed by  electrification.'* 

It  appeared  Uiat  the  efltact  of  tbB  tnuufonn- 
en  was  to  reduce  tbe  4,M0  rolta  entexlnc  at 
tbelr  primary  side  to  a  carrent  of  440  volts  at 
tbe  secondary  side,  which  waa  ttie  roltage  re- 
quired to  operate  the  pump.  A  gtonnd  wire, 
as  we  understand  the  evidence,  was  connected 
with  tbe  secondary  or  neutral  side  of  tbe 
transform ers,  and  another  wire  also  connect- 
ed tbe  frame  or  case  of  the  anto-atarter  with 
tbls  ground  wire.  Wtness  HIUIb  testlfled 
that  this  ground  wire  was  not  necessary  to 
the  perfect  operation  of  the  plant;,  that  some 
electricians  used  it  and  others  did  not  Wit- 
ness Best,  who  installed  tbe  plant,  said  this 
ground  wire  was  proper,  but  the  wire  con- 
necting the  anto-starter  with  It  waa  new  to 
him.  Wltnetia  Montague,  who  appears  to 
have  possessed  «q>ect  knowledge  of  the 
subject;  gave  similar  testimony  to  that  of 
HlIUs;  but  both  agreed  that  vrtien  tbe  said 
ground  wire  was  used  the  object  was  to  carry 
olt  any  surplus  electricity  as  a  protection  to 
the  plant  and  in  some  measure  also  to  protect 
the  operators.  The  wire  connecting  this 
ground  wire  with  ttie  case  or  frame  of  the 
anto-starter  was  for  tiie  purpose  of  carry- 
ing off  tbroui^  the  ground  wire  electrtd^ 
that  might  accumulate  In  tbls  frame  or  case, 
and  was  a  protection  to  the  operator  as  well 
as  to  tbe  auto-starter.  The  witnesses  made 
use  of  certain  exhibits,  introduced  by  plain- 
tifP,  which  were  not  printed  In  the  transcript 
but  which  It  was  stipulated  might  be  used  at 
this  hearli^.  They  were  not  sent  up  with 
tbe  record,  and  we  find  some  difficulty  In 
clearly  understanding  the  meaning  of  wit- 
nesses who  used  them  for  Illustration  at  the 
trlaL  There  was  evidence  that  this  ground 
wire  was  spliced,  and  when  examined  after 
the  accident  this  splice  was  found  to  be 
loosened,  and  this  is  suggested  as  a  possible 
cause  of  the  accident— tliat  electricity  which, 
but  for  this  condition  of  this  wire,  would 
have  safely  passed  to  the  ground,  found  Its 
way  over  the  wire  connecting  the  ground  wire 
with  the  auto-starter  and  overcharged  the 
frame  of  tbe  anto-starter,  and  that  when 
Hill  took  hold  of  the  handle  of  tbe  switch  at 
tbe  autOHBtarter  with  bis  right  band  and  of 
tbe  water  pipe  with  bis  1^  band  and  a  cross- 
circuit  was  formed  tbrotvb  bis  body,  and  he 
thus  received  the  shock.  There  was  evidence, 
too,  that  others  safely  operated  the  plant  be- 
fore and  after  tbe  accident  while  having  hold 
of  both  the  handle  of  the  anto-starter  and  the 
water  pipe  as  did  Hill;  but  whether  their 
hands  were  wet  at  the  time  did  not  appear. 
Defendants  suggest  the  only  rational  explana- 
tion of  the  accident  to  be  that  Hill  had  con- 
cededly  wet  hands  at  the  time,  and  that  the 
testimony  of  Dr.  Whiting  shows,  from  tbe 
only  visible  wounds,  that  Hill's  wet  knuckles 
of  bis  right  hand  in  some  way  came  too  near 


the  wlres^  and  a  short  drcoit  waa  thus  form- 
ed with  his  body  and  bis  left  hand  graspbig 
the  water  and  that  by  hia  ccntiibntory 
negligence  he  waa  killed.  An  examination  of 
the  testimony  falls  to  convince  one  of  the  pre- 
cise cause  of  the  accident— whetber  from 
some  ftinlty  c<»utnictIon  in  the  InstaUatioD 
or  from  the  qiUce  In  eaid  ground  wire  work- 
ing loose  so  as  to  break  the  contact  and  thus 
cause  an  undue  current  of  electrid^  to  pass 
into  the  anto-starter  frame.  The  strong  prob- 
ability is^  as  appears  fn>m  tbe  evidence,  that 
the  wires  leading  into  tlie  anto-starter  and 
thence  to  the  motor  were  not  overdiarged, 
else  a  fuse  would  have  **blown  ontf*  and  the 
current  Into  the  auto-atarter  would  have  been 
cut  olt  and  all  danger  removed.  But  tba 
frame  or  case  of  Oie  auto-atarter  may  have 
become  overcharged,  and  Uke  dectrldty  thne 
accumulated  have  found  Its  way  Into  tlw 
handle  of  tbe  autoatarter  which  waa  graqted 
by  Hill.  There  was  alao  some  evidence  tend- 
ing to  slu»w  that  possibly  ihe  iron  plate  at 
the  end  of  the  ground  wire  whidt  rested  on 
tlie  bank  of  earth  and  in  the  river  made  a 
somewhat  feul^  grounding.  Witness  Mon- 
tague examined  the  plant  after  tbe  acddent 
Tbe  system  of  grounding  the  wire  leadhig 
from  the  transformers  and  the  wires  connect- 
ing the  aato-atarfcer  with  this  wire  was  a- 
plained  to  lilm.  and  on  tliat  Iiypotlieds  be 
was  asked:  "If  there  was  a  charge  of  elec- 
trkdty  ccuning  throu^  these  transformers 
and  tlirongh  tbls  ground  wire,  what  wonld 
be  the  effect  upon  the  compensator  and  upon 
the  compensator  liandl^  in  yonr  oplnlw? 
A.  Under  the  conditions  described  tbe  at- 
torn^, these  transformers,  as  I  understand 
it,  are  chained  with  cnrrente.  Tbe  ground 
wires  coming  from  the  transformers  orw 
here  into  tbe  river  bed,  and  that  ground  con- 
nection ccmdsts  of  a  short  piece  of  iron  about 
six  indies  long  and  one  inch  in  diameter. 
Ttkoif  the  case  of  Oie  compensator  or  auto, 
starter  in  this  same  wire.  That  la,  it  Is  con- 
nected across  on  to  this  ground  wire,  at  tUs 
point  here,  we  will  suppose.  •  •  •  under 
those  conditions  tbe  case  of  Oils  auto-starter 
wonld  be  charged  with  a  straii^t  curroit 
that  was  coming  off  tbe  neutral  part  of  this 
tranafOrmer;  and  snpposUig  this  ground  con- 
nection was  faulty  and  tbe  currrait  not  going 
into  the  ground,  and,  aeoondly,  tbe  case 
and  the  auto-startw  were  charged—  Q. 
ant)  with  electridtyT  A.  (Cent)  Tes, 
sir.  *  *  *  Under  those  condlttona  tbe 
man  would  experience  a  ShodE.  How  great 
tbe  shock  would  be^  it  would  be  Impos^le  to 
say." 

It  seems  to  us  tliat  we  have  shown  enough 
of  tbe  facts  to  make  it  reasonably  clear  that 
the  doctrine  of  res  Ipsa  loquitur  applies  to 
defendant  Budcet  Oravd  Mining  Company. 
The  view  taken  by  the  learned  trial  Judge  Is 
found  In  a  written  opinion  printed  in  the 
transcript  After  qwaklng  of  Hill  as  hav- 
ing entire  diarge  of  the  machinery,  "as  tbe 
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boss,  foreman,  head  man,  and  manager  of 
the  bnaloess,"  and  after  expressing  the  opin- 
ion that  HUl  met  his  death  by  a  "fortidtous 
occurence  not  attrlbatable  to  mistake,  neg- 
lect or  miacondnct,  by  accident  pnre  and  sim- 
ple," the  opinion  continues:  "Now,  it  wonld 
almost  appear  that  he  was  warranted  in 
pladDg  one  hand  upon  the  anto-starter  In 
!«tartliig  the  machine  and  the  other  upon  the 
water  pipe  and  be  In  a  perfectly  safe  situa- 
tion, unless  he  did  something  before  the 
third  attempt  to  start  the  machinery  that 
oaused  him  to  be  electrocuted.  In  other 
words,  he  was  electrocuted  by  reason  of  what 
he  himself  did  on  that  occasion,  and  not  by 
any  defects  in  or  of  the  machinery  Itself. 
Certainly  It  ran  before  that  time  without  any 
trouble,  and  after  that  we  have  the  testi- 
mony of  the  witness  Crall  that  there  was  no 
trouble  with  Its  working.  The  wires  were  in- 
stalled  by  experts  at  the  business.  Brery 
witness  who  testiSed  In  regard  to  Mr.  Soares 
and  Mr.  Best  pronounced  them  experts  at  the 
baslnesa,  so  that  he  had  a  perfect  machine  to 
worfe  with,  and,  if  he  lost  bis  life  In  working 
with  that  machinery.  It  was  owing  to  his  own 
mistake,  and,  If  such  was  the  case,  the  Buck- 
et Giavel  Mining  Company  cannot  be  held  to 
be  responsible  for  his  death." 

As  already  noted,  HIU  wa«  not  an  dectrl- 
dan;  be  was  a  machinist  Whether  or  not 
the  company  famished  him  "a  t>erfect  ma- 
chine to  work  with,"  and  whether  or  not  "if 
he  lost  his  life  in  working  with  that  ma- 
chinery it  was  owing  to  his  own  mistake," 
or  that  "he  was  electrocuted  by  reason  of 
what  he  himself  did  on  that  occasion,  and  not 
by  any  defects  in  or  of  the  machinery  itself," 
were  guestlons  of  fact  about  wUch  "different 
conclusions  upon  the  subject. can  rationally 
be  drawn  from  the  evidence."  Herbert  t.  S. 
P.  Co.,  121  Cal.  227,  229,  53  Pac  651.  Under 
the  rules  hereinbefore  stated,  we  think  it 
snffideotly  appears  that  the  accident  was 
such  as  "affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that 
the  acddent  arose  from  want  of  care." 

[7,1]  The  burden  of  proving  the  contribu- 
tory negligence  of  Hill  was  on  defendant 
"That  tbe  existence  or  absence  of  contribu- 
tory n^Ugence  Is  in  general  matter  primarily 
for  tbe  Jury  there  can  be  no  doubt  •  •  • 
If  but  one  conclusion  can  reasonably  be 
reached  from  the  erldence,  it  is  a  question  of 
law  for  the  court;  but  if  one  sensible  and  im- 
partial man  might  decide  that  the  plaintiff 
bad  exercised  ordinary  care,  and  another 
eqaally  sensible  and  impartial  man  ttiat  he 
bad  not  exerdaed  such  care,  It  most  be  left 
to  the  Jury."  Jacobson  t.  Oakland  Meat  & 
Paddsg  Co.,  lei  OaL  420, 119  Pae.  658,  Ann. 
Ca&  19136, 1194. 

Again,  it  waa  said  In  Payne  t.  Oakland 
Tractioh  Co,  Ifi  CaL  App.  127, 113  Pac.  1074: 
"If  there  la  some  eridence  Introduced  on  his 
b^lf  disclosing  negligence  in  defendant  and 
showing  that  plaintiff  was  not  guilty  of  that 
degtes  <tf  eoDtrlbatory  negligence  to  wMeh 


tiie  cause  of  his  injuries  may  directly  or 
proximately  be  Impated,  then  the  question 
presented  is  one  of  fact  and  fox  the  aolntlon 
of  the  Jury." 

It  seems  to  ns  that  the  learned  trial  Judge 
overstepped  the  boundaries  of  his  Judicial 
power  and  invaded  tbe  functlona  of  the  Jury 
In  deciding  that  defendant  Bucket  Gravel 
Mlnli^  Company  was  not  guilty  of  negligence 
and  that  plaintiff  waa  gull^  of  contributory 
negligences  The  evidence  was  not  such  as 
warranted  the  trial  court  in  reaching  this 
conclusion  as  matter  of  law. 

The  order  as  to  defendant  Bucket  Gravel 
Mining  Company  Is  reversed,  and  aa  to  the 
other  defendants  it  Is  afOrmed. 

We  concur:  HART.  J. ;  BURNETT,  J. 

On  Rehearing. 

OHIPMAN,  P.  J.  [I]  In  his  petiUon  for 
rehearing  plaintiff  urges  as  ground  therefor 
that  in  the  opinion  heretofore  rendered,  the 
court  invaded  the  province  of  the  Jury  In 
dealing  with  the  facta  concerning  the  defend- 
ant Pacific  Gas  ft  Electric  Company.  The 
petition  states:  "The  court  may  possibly  be 
right  In  its  view  of  the  evidence  as  Indicated 
in  its  statement  of  facts,  which  on  the  basis 
of  lack  of  control  of  the  electrical  company, 
and  complete  control  by  the  mining  company, 
would  exempt  the  electrical  company  from 
liability  and  hold  the  mining  company  lia- 
ble. But  where  did  the  court  get  Its  right 
to  usurp  tbe  functions  of  the  Jury  and.  In 
effect,  weigh  this  evidence  at  all?"  We  nei- 
ther claimed  nor  exercised  such  right  There 
waa  no  pretense  by  plaintiff  that  the  electric 
company  bad  any  c-ontrol  of  the  electricity 
beyond  the  switch  that  allowed  the  current 
to  pass  to  the  transformers,  and  there  was 
not  a  particle  of  evidence  tending  to  show 
any  control  of  the  current  by  the  electric 
company  after  it  was  received  by  the  mining 
company  and  passed  into  the  transformers 
erected  by  and  nnder  the  exclusive  control 
of  the  latter  as  were  all  the  appliances  erect- 
ed to  utilize  the  current  Indeed,  this  state 
of  facts  appeared  in  plaintifTs  complaint. 
There  being  no  controversy  as  to  these  facts, 
it  was  clearly  within  the  province  of  the 
court  to  determine  as  matter  of  law  there- 
from whether  they  gave  rise  to  any  liability 
on  the  part  of  the  electric  company.  It  was 
upon  this  undisputed  condition  of  the  plead- 
ings and  evidence  that  we  assumed  to  ex- 
pr^  our  view  of  the  law,  which  we  still 
think  was  within  our  province,  as  it  was  also 
within  the  province  of  the  trial  court 

Petitioner  cites  the  recent  case,  decided 
since  the  briefs  were  filed,  of  Augusta  Ry.  & 
Elec.  Co.  V.  Beagles  (Ga.  App.  June  25,  1913) 
78  S.  B.  949,  as  "precisely  controverting  the 
position  advanced  In  the  opinion."  Plaintiff 
in  error  was  the  defendant  in  the  action. 
Among  the  averments  of  the  petitioner  (com- 
plainant) he  alleged  that  the  electric  company 
(defendant)  "permitted  a  high  and  danger- 
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ons  voltage  to  be  transmitted  to  the  secon- 
dary wires  In  said  plant,  rendering  it  dan- 
gerous for  him  to  handle  said  lights,  and 
that  he  was  nnaware  of  the  existence  of  this 
dangerous  condition" ;  that  "it  permitted  its 
transformer,  connecting  its  primary  with  the 
secondary  wire  entering  the  plant;  to  be- 
come and  remain  out  of  repair,  without  sof- 
fldent  Insulation  and  in  a  bnmt-out  or  punc- 
tured condition,  so  that  the  electricity  ea- 
caped  therefrom  and  became  grounded  and 
liable  to  be  communicated  to  persons  using 
the  electric  light  lamps  on  the  secondary 
wire."  In  Its  opinion  the  court  called  att^- 
tlon  to  the  evidence  tending  to  show  that 
the  light  socket  was  detective  whlA  might 
have  caused  the  injury,  and  for  this  the  Imn- 
ber  company  alone  was  responsible.  But 
Bald  the  court:  "There  was  evidence  also 
which  tended  to  support  the  theory  of  the 
petition  on  the  question  of  negligence.  There 
was  positive  evidence  that  the  primary  (in 
chaise  of  the  electric  company)  and  secon- 
dary wires  had  been  permitted  to  come  in 
contact  with  eadi  other  outside  of  the  plant 
or  the  transformer,  and  by  this  contact  the 
full  current  carried  by  the  primary  wires 
had  been  transmitted  to  the  aeconda^^  wires 
and  on  into  the  plant"  The  trial  court  in 
that  case  Instructed  the  Jury — and  correct- 
ly, as  the  appellate  oonrt  seems  to  have  in- 
timated—"that  defendant  wonld  not  be  lia- 
ble for  any  Injury  that  was  rec^ved  from 
d^ectlve  appliances  wires  inside  of  the 
plant,  but  that  the  electric  company  was 
only  responsible  for  the  condition  of  the 
wires  outside  of  the  lumber  plant"  This 
case.  Instead  of  "precisely  controverting'*  the 
view  taken  In  our  opinion,  Is  In  perfect  har- 
mony with  It 

Of  course,  as  there  was  conflicting  evi- 
dence, as  shown  in  the  review  of  the  case, 
upcm  all  the  theories  advanced,  the  oourt 
properly  hdd  that  it  was  for  the  Jury  to  de- 
termlne  the  facts.  Petitioner  seems  unable 
to  comprehend  the  propositUni  that  where 
the  facts  are  undlqmted  the  coart  may  de- 
termlne,  as  matter  of  law,  that  they  are 
wholly  Insufflcient  to  give  rise  to  any  legal 
liability. 

[ie]  Petitioner  rdtentes  a  point  we  did 
not  heretofore  consider,  namely,  that  electric- 
ity is  Incapable  of  beSng  made  the  subject  of 
purchase  and  sale.  The  point  is  disposed  of 
very  satisfactorily  in  Terrace  Water  Ga  v. 
San  Antonio  Elec.  Co.,  1  CaL  App.  611,  82 
Paa  6^,  as  follows:  "There  may  be  owner- 
ship of  all  inanimate  things  whldi  are  capa- 
ble of  appropriation  by  manual  delivery, 
av.  Code,  I  655.  •  *  •  It  may  be  re- 
garded as  a  solecism  to  say  that  one  may 
own  a  thing  not  susceptible  of  deflnltlon  and 
the  nature  and  duiracter  of  which  Is  prac- 
tically unknown,  yet  when  one  gathers  from 
the  elements  an  energy  or  fdrce  which  he 
may  store,  trannnit,  and  uttUE^  he  thereby 


appropriates  to  bis  own  use  that  thing,  wha^ 
ever  It  may  be,  and  it  is  a  subject  of  owner- 
ship, of  barter  and  sale^  so  long  as  it  Is  in 
hla  possession.** 
The  petition  Is  denied. 

We  conciir:  HABT,  J. ;  BUHNBTT,  X 


BROOKS  V.  WHITE  et  aL    (Civ.  1,361.) 

(District   Court  of  Appeal,  Second  District, 
California.    Sept  20,  1913.    Rehearing  De- 
nied by  Supreme  Court  Nov.  19,  1913.) 

1.  DisiciBSAi.  aud  Nonsuit  19*)~yDi,Dii> 

TABT  DZSIOSBAI.  — OBnonOIfS  — 0X.AI1I  Of 

AmaicATiVB  Reukv. 

In  an  action  to  qnlet  title,  as  suthorixed 
by  Code  Civ.  Proc.  1  788,.  defendant  ma;  ask 
afflrmadve  relitf  eltner  in  his  answer  by  wi; 
of  eoonterdaiin  or  bjf  cross-complaint  on  the 
ground  that  such  clami,  baaed  upon  sufficient 
facts,  wonld  give  the  protection  of  Code  CiT. 
Proe.  681,  foibldding  puuntiff  to  dismiss  ■  suit 
before  trial  on  payment  of  costSt  where  a  coon- 
terelaim  has  been  praysd  for  or  affirmative  re- 
lief sought 

[Bid.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  H  88-36;    Dec  Dig.  I 

2.  JunoMsnr  ^  106*)— Dstauli^Failubs  to 
Plead. 

Where  an  answer.  In  an  action  to  quiet  ti- 
tle, seeks  affitmatlve  rdief  so  as  to  prevent 
a  dismissal  by  plaintiff  a  cross-complaint  whkli 
is  a  repetition  of  the  answer  and  presents  do 
new  isson  is  nnneeessazy.  and  die  failure  to 
answer  it  does  not  anthonse  the  clerk  to  enter 
plalntifTs  de&ult  or  the  court  to  render  jads- 
ment  otherwise  than  upon  the  merits. 

[Ed.  Note.— For  other  cases,  see  JudginenL 
Cent  Dig.  n  160,  162,  18(>-^;  De&DIg.  I 
106.*] 

Appeal  from  Superior  Court  San  IMego 
Oounty;  T.  L.  Lewis,  Judge. 

Action  1^  W.  H.  Brooks  against  MarQia 
S.  White  and  James  Whiter  with  cross-onn- 
plaint  by  defendant  Martha  8.  Whlt&  Jndg- 
moit  by  default  for  defendant  m  fbe  ero» 
complaint,  and,  from  the  denial  of  an  ordtf 
to  vacate  the  Judgment,  plaintiff  aiveals. 
Bevwaed  and  remanded. 

Luce  &  Luce,  of  San  Diego,  for  appellant 
E.  S.  Torrance,  of  San  Diego,  for  respondeat 

ALLEN,  P.  J.  An  action  to  determine  cod- 
fllctlng  claims  to  real  property,  as  author- 
ized by  section  738  of  the  Code  of  CIvU  Pro- 
cedure, was  Instituted  by  plaintiff  against 
defendants.  Defeadant  Martha  S.  White 
filed  an  answer  in  due  time  denying  the  aver 
ments  of  the  complaint  alleging  own^shlp 
and  pcMsession  of  the  premises  involved,  and 
asking  for  afllrmatlve  relief  in  that  she  be 
adjudged  the  owner  of  the  premises  and 
that  plaintiff  be  enjoined  from  asserting  any 
claim  thereto.  At  the  same  time  she  filed 
a  pleading  denominated  a  cross-complaint, 
ailing  ownership  and  possession  of  the 
premises  described  in  the  complaint  precisely 
as  in  the  answer,  and  praying  for  the  same 
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afflrmatlTe  relief  as  In  the  answer  demand- 
ed. Service  of  tbls  crosa-complalnt  was  ad- 
mitted by  attomeyB,  and  plaintiff  not  an- 
swering tbe  same  wltUn  ten  days,  the  clerk 
altered  plalntUTs  detanlt,  and  tbe  court 
on  December  6,  1910,  rendered  a  Judgment 
and  decree  as  prayed  for  In  tbe  croes-com- 
plalnt,  which  Judgment  was  on  the  same  day 
entered  In  the  Judgment  book.  On  Decem- 
ber 12th  plaintiff  gave  notice  of  an  Int^- 
tlon  to  nwTe  for  an  order  vacating  the  Judg- 
ment and  deCaolt  because  of  tbe  want  of 
aathorlty  of  the  clerk  to  enter  such  default 
and  because  of  mistake,  Inadvertence,  and 
excusable  neglect  on  plalnttfTs  part  In  fall- 
ing to  answer  such  cross-complaint  This 
was  supported  by  proper  affidavits.  This 
motion  the  court  denied,  and  from  such  order 
made  after  Judgment  plaintiff  appealed. 

The  only  question  presented  upon  this  ap- 
peal relates  to  the  effect  which  should  be 
Civen  the  pleading  denominated  "cross-com- 
plaint" filed  In  an  action  of  the  character 
sbown  and  under  tbe  circumstances  present- 
ed by  the  record.  For  many  years  It  waa 
established  In  this  state  that  In  actions  under 
Mctlon  738  of  the  Code  of  Civil  Procedure 
a  cross-complaint  was  unnecessary  for  tbe 
reason  that  full  relief  could  be  granted  de- 
fendant upon  tbe  denials  and  averments  of 
the  answer.  An  exception  to  this  rule  was 
observed  In  Winter  v.  McMillan,  87  Cal.  2S6, 
25  Fac.  407,  22  Am.  St  Bep.  243,  yrhere  ad- 
ditional parties  were  necessary  In  order 
tbat  full  affirmative  relief  might  be  awarded 
defendants  and  to  permit  new  and  additional 
matters  to  be  set  out  necessary  for  a  full 
and  complete  determination  of  the  rights  of 
tbe  parties.  Subsequently  in  Islals,  eta,  Co. 
r.  Allen,  1S2  Cat  438.  64  Pac.  718,  It  was 
determined  tbat  affirmative  relief  similar  to 
that  asked  for  In  the  answer  filed  in  thla 
case  under  consideration  was  such  relief  as 
under  section  S8l  of  the  Code  of  Civil  Pro- 
cedure prevented  a  dismissal  upon  the  part 
of  plaintiff.  It  Is  even  suggested  in  that 
case  that,  if  affirmative  relief  was  not  de- 
manded in  the  answer,  a  cross-complaint  de- 
manding the  same  was  permissible;  the  ef- 
fect of  either  being  to  prevent  arbitrary  dis- 
missal by  plaintiff.  And  In  Johnson  v.  Tay- 
lor, 150  Cal.  208.  88  pac.  903,  10  L.  R.  A. 
(N.  S.)  818.  119  Am.  St  Rep.  181,  it  Is  de- 
termined that,  however  unnecessary  a  crosa- 
complalnt  may  have  been,  yet,  when  parties 
uiswer  the  same  and  proceed  to  trial  on 
tbe  merits,  plaintiff  would  be  held  to  have 
consented  to  the  method  of  procednre  adopt- 
ed. It  la  also  suggested  In  the  last-men- 
tioned case  that  Islais,  etc,  Co.  v.  Allen,  if 
not  overmllng  the  earlier  cases,  seriously 
Impairs  their  authority  in  reference  to  the 
matter  motioned;  bnt  as  before  said,  the 
mtter  involved  and  the  rule  with  reference 
to  which  Is  said  to  be  Impaired  had  no  refer- 
ence in  fact  to  a  cross-complaint  nor  to  any 
tnatter  other  than  the  right  of  a  defendant 


by  his  answer  to  prennt  fitcts  entitling  him 
to  affirmative  relief;  and,  havii^  done  so, 
plaintiff,  under  Beetlon  SSL  of  the  Obde  of 
Oivn  Procedure,  could  not  dlasilaa  wtthoat 

his  consent 

[1]  Considering  all  of  the  decisions  involv- 
ing the  office  of  cross-complaint  in  actions 
to  quiet  title,  we  think  It  may  be  said  tbat 
defendant  possesses  tbe  right  to  ask  affirma- 
tive relief,  either  in  his  answer,  by  way  of 
counterclaim,  or  by  cross-complain^  even 
though  the  effect  of  a  Judgment  tbat  plain- 
tiff's allegations  are  all  untrue  would  Insure 
to  defendant  every  right  and  fully  settle  the 
question  of  title  between  the  parties.  This 
for  the  reason  that  such  prayer  for  affirma- 
tive relief,  based  upon  sufficient  facts,  would 
confer  upon  defendant  the  protection  afford- 
ed by  section  681  of  the  Code  of  GlvU  Pro- 
cedure, and  thla  prevoits  an  arbitrary  dis- 
missal by  plaintiff  against  def^danf  s  objec- 
tion. 

[2]  It  seems  plain  to  us,  however,  that, 
where  tbe  answer  through  its  allegations,  as 
in  the  case  at  bar,  fully  and  completely  se- 
cures tbe  purpose  mmttoned,  another  plead- 
ing tu  terms  but  a  repetition  thereof,  pre- 
senting no  new  issues,  is  not  only  unnecessary 
but  serves  only  to  incumber  the  record,  and 
that,  the  Issues  being  once  fully  and  fairly 
presoited  by  tbe  complaint  and  answer,  fur- 
ther pleading  upon  the  part  of  the  plaintiff 
ia  not  required,  and  the  omission  to  answer 
an  unnecessary  pleading  confers  no  author- 
ity upon  ^e  clerk  to  enter  plaintiffs  default 
or  upon  the  court  to  render  Judgment  other- 
wise than  upon  the  merits. 

We  are  of  opinion,  therefore,  tbat  tlie  court 
erred  In  denying  tbe  motion  to  vacate  the  de- 
fault and  Judgment,  and  tbe  order  1>  re- 
versed and  cause  remanded. 

We  concur:  JAUB8.  J.;  SHAW,  J. 


PEOPLE  V.  HOLT.    (Cr.  294.) 

(District  Court  of  Appeal,  Second  Diatrict  Oal- 
ifornia.    Sept  18,  W13.   Bebearing  Denied 
by  Sapreme  Conrt  Nov.  17,  1913.) 

1.  EMBBgatuittHT  (i  44*)  —  SumcnNCT  or 

EVIDIKCI. 

Bvidenee  hM  to  snatala  a  conviction  tor 
embezzlement 

[Ed.  Note.— For  other  caseB,  see  Embezzle- 
ment, Cent  Dig.  H  67-70;  Dec.  Dig.  {  44.*] 

2.  CaiiaNAi,  Law  (I  833*)— TaiAir-IiraiBUG- 

TIONS— ObDEB  or  iNSTBUCnONS. 

The  order  in  which  Inatractioni  are  given 
la  immaterial,  so  that  accased  caDiiot  object  that 
the  court  aave.hli  Instmctlons  before  those  of- 
fered by  the  people  were  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2016;  Dec  Dig.  g  833.*] 

3.  CKaawAL  LiW  ($  820*)  —  Irstbuotxonb — 
Rkquzsts— IifSTBtronoNB  Albeadt  Given. 

A  requested  Instruction,  in  an  embezzle- 
ment prosecution,  that  it  was  a  sufficient  de- 
fense tbat  the  propertr  was  appropriated  open- 
ly and  under  cuUm  of  title  made  in  good  faith, 
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thoogli  aach  claim  wai  untenable,  wai  Bnfficient- 
ly  covered  in  a  general  way  b;  InatmctionB  that 
to  convict  it  most  be  fonnd  that  accused  re- 
ceived the  money  for  the  purpose  cbareed  and 
appropriated  it  with  an  intent  to  embezne,  and, 
if  the  appropriation  was  under  the  honest  be- 
lief thnt  he  bad  a  lawful  right  to  appropriate 
the  money,  lie  was  not  guilty. 

[Bd.  Note.— For  other  caaes,  see  Criminal 
Law,  Gent  Dig.  f  2011;  Dec.  Dig.  |  829.*] 

Appeal  from  Superior  Court,  Loa  Angeles 
County ;  B.  P.  Unangst,  Jndge. 

Ira  W.  Holt  was  convicted  of  embezzle- 
ment, and  appeals  from  the  Judgment  of 
convictioii  and  from  an  order  denying  bis 
motion  for  a  new  trlaL  Affirmed. 

Bobert  T.  Llnney  and  Ralph  W.  Schoon- 
over,  both  of  Los  Angeles,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  George  Bed>e, 
Deputy  Atty.  Gen.,  for  the  People. 

JAME^S,  J.  Defendant  was  convicted  of  the 
crime  of  embezzlement  and  appeals  from  the 
judgment  of  Imprisonment  and  from  an 
order  denying  bis  motion  for  a  new  trial. 

The  evidence  offered  In  support  of  the 
chaise  showed  that  a  woman  named  Grace 
M.  Carter  had  delivered  to  defendant,  who 
was  a  real  estate  agent  the  sum  of  about 
$1,100  with  which  to  erect  for  her  a  house; 
that  Instead  of  putting  the  money  to  the 
dse  for  which  It  was  delivered  to  him,  de- 
fendant expended  It  for  bis  own  purposes,  a 
portion  thereof  bdng  paid  for  an  automobile. 
-Prior  to  the  flUug  of  the  original  complaint, 
defendant  was  taiien  to  the  office  of  the  dis- 
trict attorney  and  there  Interrogated  as  to 
the  facts  connected  with  the  transaction. 
While  It  did  appear  that  bis  visit  to  the  dis- 
trict attorney's  office  was  not  entirely  vol- 
untary upon  his  part  snffldrat  was  shown  to 
establish  that  whatever  statement  he  there 
made  he  made  voluntarily  and  with  full 
knowledge  that  It  might  be  used  against  him 
In  the  event  prosecution  was  instituted.  The 
evidence  showed  that  while  in  the  district 
attorney's  office,  In  answer  to  questlous  ask- 
ed blm,  defendant  admitted  rec^vlng  the 
money  of  the  complaining  witness  for  the 
purpose  charged,  and  admitted  having  ex- 
pended a  portion  of  It  In  the  purchase  of  an 
automobile  for  his  own  use  and  the  remain- 
der for  some  other  purposes  which  he  did 
not  name  but  which  he  admitted  had  not  to 
do  with  the  erecting  of  a  house  for  the  com- 
plaining witness.  On  his  own  behalf  defend- 
ant testified  that  the  money  had  been  given 
him  by  the  complaining  witness  for  the  pur- 
pose of  aiding  him  to  engage  In  business  for 
himself  as  a  real  estate  agent  He  testified 
that  the  complaining  witness  desired  him  to 
board  with  her  at  one  time,  and  tbat  the 
only  restriction  she  placed  upon  the  matter 
of  the  use  to  which  he  should  put  the  money 
was  that  he  should  not  expend  it  for  liquor 
or  upon  women.  He  further  testified  that 
the  complaining  witness  made  no  demand 
upon  him  for  the  return  of  the  money  until, 


happening  to  pass  the  office  when  he  was 
employed,  she  observed  a  yonng  woman  at 
work  there  and  that  she  then  became  enrag- 
ed and  Inquired  of  him  who  the  woman  waa 
and  where  she  lived ;  that  she  had  also  visits 
ed  the  house  where  he  lived  without  Ub 
knowledge  and  examined  his  belongings,  all 
evidently  for  the  purpose,  as  assumed  by  the 
defendant,  of  finding  ont  whether  the  woman 
was  living  at  the  same  place.  Shortly  after 
this  alleged  occurrence -the  complaining  wit- 
ness lodged  her  charge  with  the  district  at- 
torney. 

[1]  There  was  ample  evidence  to  sustain 
the  conviction,  and  an  examination  of  the 
whole  record  clearly  shows  that,  whatever  it- 
regularity  there  may  have  been  or  error  com- 
mitted during  the  course  of  the  trial,  none 
of  these  were  of  such  a  prejudicial  character 
as  to  compel  the  conclusion  that  In  this  case 
there  has  been  a  miscarriage  of  justice. 
However,  It  may  be  well.  In  view  of  the  earn- 
estness with  which  counsel  have  presented 
several  of  their  points,  to  briefly  take  notice 
of  the  contentions  made. 

[2]  It  Is  first  claimed  that  the  court 
should  not  have  given  first  the  instructions 
offered  by  the  defendant  and  reserved  those 
offered  by  the  people  to  be  given  at  the  con- 
clusion of  the  charge.  The  order  in  which  In- 
structions are  given  Is  ImmaterlaL  The  hi- 
structlons  are  In  all  cases  to  be  considered 
as  the  instructions  of  the  court  and  not  as 
the  instructions  of  the  parties  to  the  litiga- 
tion. It  matters  not  upon  whose  bdialf  an 
Instruction  may  be  offered;  if  the  court  de- 
termines tbat  it  contains  a  proper  and  p«- 
tinent  statement  of  the  law  and  reads  It  to 
the  jury,  it  then  becomes  the  advloe  of  the 
court  and  not  a  special  argument  in  fttvor 
of  either  of  the  parties  litigant  In  defining 
the  crime  of  embezzlement  the  court  used 
tlie  language  of  the  Penal  Code,  which  was 
all  that  defendant  could  expect  or  require. 
The  jury  were  particularly  Instructed  that 
before  convicting  the  defendant  they  should 
find  that  he  received  the  money  for  the  pur- 
poses charged  and  that  he  appropriated  It 
with  an  Intent  to  embezzle  the  same.  They 
were  further  Instructed  that,  if  the  ap- 
propriation was  made  upon  the  belief  honest- 
ly entertained  by  the  defendant  that  he  had 
lawful  title  or  right  to  appropriate  the 
money,  the  act  was  not  criminal.  These  In- 
structions sufficiently  covered  that  phase  of 
the  defense  which  was  Illustrated  by  the  tes- 
timony of  the  defendant 

[3]  The  court  might  well  have  given  the 
additional  Instruction,  which  was  oCFered 
and  refused,  whldi  embodied  a  statement  of 
the  provisions  of  section  611  of  the  Penal 
Code,  but  In  a  general  way  the  proposition 
there  laid  down  was  sufficiently  covered  In 
the  Instructions  which  have  just  been  refer- 
red to ;  and  In  any  event  conceding  that  error 
was  committed  by  the  court  in  refusing  the 
Instruction  offered,  what  has  beoi  said  pre- 
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Uminarily  u  to  that  aspect  of  this  case,  u 
viewed  under  tbe  proTlsioni  of  netlon  4%  of 
article  6  of  tbe  OonstltDtlon  of  thla  wtntb, 
shows  the  Immateriality  and  nonpredndlclal 
effect  of  Bach  error.  The  instractlan  on  dr- 
camstantlal  erUenoe  was  not  particularly 
dear,  bat  In  tbe  oondndlnc  portkm  thoeof 
the  Jnry  were  told  that  In  all  events  the  di^ 
cumstantlal  evidence  must  be  of  such  strength 
as  to  satisfy  their  minds  beyond  a  leason- 
able  doubt  as  to  tbe  guilt  of  the  defendant 
The  venue  was  soffldently  proven.  A  care- 
ful and  critical  examination  has  been  made 
of  all  of  the  points  enumerated  in  appellant's 
assignment  of  errors,  but  nothing  is  contain- 
ed Uierdn  which  famlalws  sufficient  ground 
upon  which  to  demand  a  reversal  of  the 
Judgment  or  order. 
The  Judgment  and  order  are  affirmed. 

We  concar:  ALLEN,  P.  J.t  SHAW,  J. 


aviLLB  T.  cmiXiiD.  (av.  1350.)  . 

iDiitilet  Court  d  Appeal,  Second  IHstriet, 
ifomia.   Sept.  18,  191S.) 

DiVOICE  (I  ITl'H-JTTDOlCBin^RlB  JUDICATA 

— PisDiHO  OP  Facts. 

Where  a  wife  sued  for  divorce  because  of 
her  hnsbaud's  alleged  Intimacy  with  another 
woman,  bnt  tbe  court  found  such  imputation 
sntroe  and  disinissed  the  action,  the  judgment 
was  res  Judicata  of  such  charge,  and  she  could 
not  plead  the  same  misconduct  as  justification 
for  her  desertion  of  her  husband  in  defense  of 
Us  subsequent  action  for  divorce  on  that 
cronod. 

[Ed.  Note.— For  other  caaes*  see  Divorce, 
Cent  Dig.  U  S54-668;  Dec  Dig.  |  171.*] 

AN>eal  from  Superior  Court,  Los  Angeles 
County;  Franklin  J.  Cole.  Judges 

Action  by  Frank  D.  Clvllle  against  Nellie 
W.  clviUe  for  divorce.  Ftoto  a  Judgment  for 
defendant,  and  from  an  order  denying  plain- 
tiff's motion  for  a  new  trial,  he  appeals.  Re- 
versed. 

Sdiwdtzer  &  Button,  of  Los  Angeles,  for 
appellant  H.  H.  Appel,  of  Los  Angeles,  for 

respondent. 

SHAW,  J.  On  April  22, 1911,  plaintiff  filed 
his  complaint  alleging  that  on  March  21, 1910, 
defendant,  without  cause  and  against  itia  cou- 
seot,  willfully  deserted  and  abandoned  him, 
which  deserUon  on  the  part  of  defendant 
without  cause  continued  to  the  date  of  tbe 
oommencement  of  the  action.  Defendant  an- 
swered admitting  the  desertion,  as  set  forth 
io  the  complaint,  but  alleged  that  on  and  ever 
Bince  March  21.  1910,  she  had  refused  to  live 
wUh  plaintur  "because  of  the  association  of 
said  plaintlfC  with  one  Ida  Beckett,  and  be- 
cause tbe  said  plaintiff  for  a  long  time  prior 
to  said  date  did  associate  with  said  Ida 
Beckett  against  defendant's  will  and  consent, 
and  because  the  said  plaintlfF  did  for  a  long 
Ume  prior  to  March  21,  1910,  exhibit  on  his 


part  great  Indifference  towards  this  defend- 
ant and  neglected  her  because  of  said  associa- 
tion witii  said  Ida  Beckett"  Upon  the  Is- 
sue thus  Joined  the  court  fOond:  "That  prior 
to  Mardi  21,  iSlO,  ana  (defendant)  demanded 
of  and  requested  the  said  plaintiff  to  desist 
from  associating  or  keeping  company  with 
said  othw  woman,  and  that  said  idalntlff  re- 
fused to  desist  from  associating  wtth  or  keep- 
ing company  as  aforesaid  and  continued  to 
and  did  associate  with  and  keep  company 
with  a  woman  otho'  than  defendant  at  late 
and  unusual  hours  of  tbe  night,  all  of  which 
facts  were  made  known  to  the  said  defendant 
and  caused  her  great  mental  anguidi,  and  then 
and  there  she  refused  to  longer  live  with  said 
plaintiff  herein."  "That  prior  to  March  21, 
1910,  the  said  plalntlfr  upon  numerous  oc- 
casions and  divers  times,  and  when  not  en- 
gaged in  his  bufdness,  kept  away  from  his 
home  until  late  and  unusual  hours  of  the 
night,  and  exhibited  on  his  part  great  indif- 
ference towards  the  defendant  herein,  and 
neglected  her  by  reason  of  his  association 
with  a  woman  other  than  defendant"  And 
as  a  conclusion  of  law  the  court  found  that 
said  facts  Justified  defendant  in  abandoning 
her  hnsband  and  refusing  to  live  with  him. 

Whether  or  not  the  allegation  quoted  from 
the  answer  constituted  a  defense  to  the  action 
admits  of  grave  doubt;  but  conceding  that 
the  facts  pleaded,  if  true,  as  found  by  the 
court,  constituted  extreme  cruelty,  and  hence 
sufficient  cause  for  the  admitted  desertion,  It 
was  nevertheless  error  to  admit  any  evidence 
in  support  of  such  &cts,  for  the  reason  that 
there  had  been  a  formal  final  adjudication 
between  the  parties  of  the  Issue  In  an  action 
filed  by  defendant  on  said  March  21,  1910, 
against  plaintiff,  wherein  plaintiff,  who  is 
defendant  here,  had  alleged  the  same  facts 
as  constituting  extreme  cruelty,  on  account 
of  which  she  asked  for  a  divorce.  The  court, 
as  shown  by  the  Judgment  roll  in  that  case, 
which  was  here  Introduced  in  evidence,  found 
the  alleged  facts  to  be  untrue  and  gave  Judg- 
ment against  her.  The  Issue  tendered  was 
therefore  res  adjudicata,  and  plaintlfiF's  ob- 
jection to  the  evidence  offered  in  support 
thereof  should  have  been  sustained.  The  sole 
and  only  acts  of  plaintiff  assigned  by  defend- 
ant as  a  cause  for  her  desertion  of  plaintiff 
were  those  alleged  In  her  action  for  divorce 
wherein  the  court  found  him  without  fault 
No  evidence  whatever  was  offered  tending  to 
show  any  misconduct  on  his  part  subsequent 
to  the  date  of  March  21,  1910,  at  which  time 
she  filed  her  complaint  for  divorce,  and,  as 
stated,  one  of  the  grounds  therefor  bting  the 
allied  misconduct  pleaded  herein  as  a 
ground  for  desertion,  and  the  action  of  the 
court  had  therein  was  conclusive  upon  such 
question. 

It  was  therefore  the  duty  of  the  wife,  par- 
ticularly when  he  expressed  a  desire  to  have 
her  do  so,  to  return  to  her  husband.  Instead 
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of  whldi  twr  twtlmonr  dunra  an  Irrerocable 
determination  on  her  part  to  never  return. 

The  JadgmMit  and  order  appealed  from  are 
rerened. 

We  concur:  ALLBIN,  P.  J.;  JAHBS,  J. 


NBWMIHB  V.  rORD,    (Qt.  1,808.) 
(District  Court  of  Appeal*  Second  District,  Gal- 
ifoEiiia.  Sept  10,  1913.) 

1.  AnOBNET  AND  OUKNT  ({  134*)— KUPLOT- 
KKNT— BbEAOH  OF  CONTKACT— DAMAQBB. 
UDder  Qt.  Code,  i  3358,  providing  that 
no  perion  can  recover  a  greater  amooot  in 
damages  for  the  breach  of  an  obligation  than 
he  could  have  gained  by  the  full  performance 
thereof,  there  could  be  no  recoveir  for  breach 
of  a  contract  to  par  an  attorney  |1,D00  for  de- 
fending a  person  cnarged  with  murder  and  em- 

(»loying  physicianB,  detectlvei,  and  help  when 
t  became  necessary,  where  there  was  no  evi- 
dence as  to  what  would  be  a  reasMiable  or  nec- 
essan  expenditure  for  pbysldans,  detectives, 
and  help:  It  being  coidectnral  whether  any 
Bom  would  have  remained  as  compensatiott  aft- 
er the  agreed  expenditures  were  made. 

[Bd.  Note.— For  other  cssn.  see  Attorney 
and  CUent,  Cent  Dig.  H  SOl-WM;  Dec.  Dig.  { 

ia4.*i 

Z.  ATTonnn-  airn  Cvawr     148*)  —  Bbkaoh 
or  CoHTRAcr  bt  Gijxnt— Bmoi  or  Paovi- 

SXONB  OF  CONTIUOT. 

A  contract  between  a  person  confined  in 
Jan,  charged  with  murder,  and  a  yonng  and  in- 
experienced attorney,  who  bad  never  tried  a 
murder  case  and  Iiad  a  very  limited  experience 
in  the  trial  of  any  dass  of  cases,  if  construed 
as  providing  for  the  payment  of  flJUOO  in  any 
event  as  compensation  for  hla  MrneM  in  de- 
fending the  client  vas  unconsdionable  and  con- 
trary to  substantial  justice;  and  bence  for  a 
breach  by  the  client  only  reasonable  damages 
could  be  recovered,  nnder  Civ.  Code,  {  8358, 
providing  that  where  an  obligation  appears  to 
create  a  right  to  unconscionable  end  grossly 
oppressive  damages,  contrary  to  snbstantiu 
justice,  no  more  tbui  reasoitable  damages  can 
be  recovered. 

[Bid.  Note. — For  other  cases,  see  Attorney  and 
CBent  Cent  Dig.  U  82S-8S1;  Dec.  Dig.  | 
148.*] 

8.  Comuon  (t  829*)— Aonom  loi  Bkeaoh 

— Pbxmatubb  Sum. 

Under  a  contract  between  an  attorney  and 
a  dient  by  which  the  client  agreed  to  mortgage 
a  hoosa  and  pay  the  attorney  |1,000  and  «ce> 
ente  a  promissory  note  for  ^tSOO,  secnred  by  a 
second  mortgage,  or,  if  a  mortgage  was  not 
procurable,  to  sell  the  house  and  ftirniture  and 
pay  the  attorney  $1,500,  or,  if  she  could  not 
mortgage  or  dispose  thereof  wltldn  two  months, 
to  'deliver  her  note  to  the  attorney  for  $1,600, 
secured  by  mor^ages  upon  the  hoase  and  fur- 
niture, an  action  for  damages  from  the  client's 
breach  thereof,  brought  mtliln  60  days  after 
die  execntim  of  the  agreement  was  prema- 
ture. • 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Cent  Dig.  H  1611.  lli86-16S8;  Dee.  Dig.  i 
329.*] 

4.  ArrOBNBT  AND  CLIENT  ({  140*)  —  AOnONB 

FOB  Compensation— Appeal. 

Id  an  attomev's  action  for  breach  of  an 
agreement  to  employ  him  and  pay  him  $1,COO 
for  bis  services,  assuming  that  the  trial  court, 
in  the  absence  of  any  direct  evidence  of  value, 
mifiht  in  its  discretion  assess  the  attorney's 


damages,  tlu  allowance  of  $1,000  was  an  aboao 
of  discretion,  where  it  appeared  iSuA  the  <Hily 
services  performed  by  tiie  attommr  consisted  of 
1%  hotars  talk  with  tiie  dlent  and  a  single  vis- 
it to  tlie  coorthonse  for  the  purpose  of  exai&- 
ining  the  stenographer's  notes  takes  at  the  pre- 
liminary bearing. 

[Bd.  Note.— For  other  cases,  see  Attorney 
and  CHent  Cent  Dig.  R  SS6-S4»;  Dec  Dlff.  t 
140.*] 

0.  DAiuon  (I  163*)  — AonoNB  — PiooF  or 
Dauagb. 

A  party  suing  for  damages  sustained 
throagh  another's  breach  of  a  contract  must 
show  what  damages  be  has  actually  nsCaiaed. 

[Bd.  NotCk— BV>r  oAer  euea,  aee  Damacea, 
Gent  Die  H  464r-4Q0;  DNsTnt.  I  lIS^J 

Appeal  from  Saperlor  Court,  Lot  Angelee 
County;  John  L.  Childs,  Judge. 

Action  by  Barl  Newmire  against  CaroUne 
F.  Ford.  From  a  judgment  for  plainUUC  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.  Beversed  and  remanded. 

See,  also,  128  Pac.  952. 

John  S.  Ste^,  Earl  Bogen^  and  W.  H. 
Dehm,  all  of  Los  Angelea,  and  Henry  W. 
Nlsbet  of  San  Bernardino,  for  appellant 
Newmire  A  Morris  and  Byror  ft  llonteletniew 
all  of  Loe  Angeles,  for  teepondoit. 

AIiLBN,  P.  jr.  ^nie  acOott  was  one  upon 
a  written  contract  alleged  to  have  been  en- 
t^ed  Into  between  plaintiff  and  defendant 
and  was  in  these  words: 

"Tbit  agreement,  made  and  altered  into 
tbis  5th  day  of  Jnne,  1911,  wltnesBeth:  That, 
whereas  Ban  Newmire^  Esq.,  atbanuiy  at 
law,  has  undertaken,  first,  the  defense  of 
Caroline  F.  Ford,  charged  with  On  murder 
QtA.P.  Ford,  and  has  agreed  with  flu  said 
Ganrilne  F.  Ford  to  isocnre  ttio  testLmony 
of  physicians  necessary  to  ha  proper  defense 
and  employ  detectives  and  other  help  when 
0ie  jnme  beeomes  necessary ;  and  secondly* 
has  further  undertaken  on  behalf  of  said 
Oandine  F.  Ford  to  have  the  last  will  and 
testament  of  said  A.  P.  Ford  set  asldft  and 
ptoean  tot  her  the  share  of  said  A.  P.  Ford's 
sstate  to  which  she  beUera  herself  Jostly 
oititled:  Now,  therefore,  in  consideration 
of  the  services  which  have  already  been  ren- 
dered and  to  be  rendered  in  connectifm  tbofe- 
wlth,  said  Caroline  F.  Ford  agrees  to  pay  to 
said  Barl  Newmire  the  following  snins  and  in 
the  following  manner,  to  wit:  Said  Caroline 
F.  Ford  agrees  to  Immediately,  or  as  soon  as 
Is  deemed  advisable  by  said  Barl  Newmire^ 
to  execute  a  mortgage  of  her  Interests  in  the 
house,  lot  and  furniture  In  said  house  located 
at  No.  1428  W.  30th  street  In  the  dty  of 
Los  Angeles,  county  of  Lob  Angeles,  state  of 
California,  for  the  sum  of  not  leas  than 
$1,000,  or. If  more  to  pay  to  said  Earl  New- 
mire the  sum  of  $1,000  the  same  way,  reserv- 
ing the  balance  for  her  own  personal  use. 
and  to  execute  a  promissory  note  for  $500, 
payable  in  one  year  from  date  of  executing 
the  said  first  mortage,  which  said  note  Is  to 
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be  Kcured  I17  a  weoDd  mHrtme  of  bar  In- 
termU  in  said  premisea  And  the  nrm  of 
mjSOQ  la  nndantood  to  be  In  fall  for  tlia 
aer rices  mentioned  In  tbe  flnt^andertaUng 
on  tlie  put  of  nld  Earl  Newndxe,  prorldad 
the  nld  OaroUne  F.  Ford  retains  tbe  said 
Bar!  Newndz*  to  vndertmfce  llie  aetttng  atfde 
of  tbe  last  wffl  and  taMament  of  A.  P.  Fotd, 
ker  deceased  husband,  or  in  the  case  the 
mortgage  upon  said  premises  ia  not  procnr- 
able  within  a  month  heieot  then  to  sell  her 
said  inteieets  If  possible  In  said  luniB^  lot 
aad  furniture  for  tbe  anm  of  not  leas  than 
91,500  and  to  pay  the  aum  of  $1,600  to  said 
Earl  Newndre,  which  som  Is  to  be  in  foil  for 
all  serrlces  moitloned  in  the  first  nndertafc- 
Ing  above  set  forth,  provided  the  said  Caro- 
Uitt  F.  Ford  retalna  the  aald  Barl  Newmire 
to  nndertake  the  aettlng  aside  of  the  last 
will  and  testament  of  A.  F.  Ford,  her  de- 
ceased hnsband.  Or  in  case  she  cannot  mort- 
gage or  dispose  of  the  said  prop^ty  within 
tvo  months  from  date  hereof,  then  tbe  s&ld 
Caroline  F.  Ford  agrees  to  ezecnte  and  de- 
UTer  her  promlasory  note  to  said  Barl  New- 
mire for  a  sum  of  91,600,  payable  In  thirty 
days,  which  said  note  is  to  be  secured  by 
mor^ges  npon  the  pranlaes  and  the  furni- 
ture located  In  said  house  as  above  mention- 
ed, whlcb  said  not^  If  collectible,  is  to  be  In 
fnll  for  all  services  mentioned  in  the  first 
undertaking  above  set  forth,  provided  tbe 
said  Caroline  F.  Ford  retains  the  said  Barl 
Newmire  to  undertake  the  setting  aside  of 
the  last  will  and  testament  of  A.  P.  Ford, 
her  deceased  husband.  And  said  Caroline  F. 
Ford  agrees  to  pay  to  said  Barl  Newmire  In 
retmn  for  hla  undertaking  the  setting  aside 
of  the  last  will  and  testament  of  A,  P.  Ford, 
her  deceased  husband,  and  for  the  recovery 
of  the  portion  of  his  estate  to  which  she  be* 
Ueres  hnself  justly  entitled,  one-half  of  all 
nxmeys  or  propoty  recovered  by  ber  from 
tbe  estate  of  said  A.  P.  Ford,  deceased.  In 
witness  whereof  the  parties  hereto  have 
here  on  to  afflxed  their  bands  and  seals  the 
day  and  year  first  above  written.  OaroUne 
r.  Ford.  Earl  Newmire. 

"Subscribed  and  sworn  to  before  me  this 
6tb  day  of  Jnne^  1911.  F.  M.  Shepard,  No- 
tuyPnbUc.  [BeaL]" 

'Tbe  answer  of  defendant  admits  tbe  flxeen- 
llon  of  the  ooDtract,  but  alleges  that  tbe 
>une  waa  procorad  throni^  fraudulent  repre* 
■entationa,  and  waa  Inunedlatdy  rescinded 
upon  dlaoomy  of  tbB  fraud;  forttm',  0iat 
It  the  time  wban  datsndant  entered  Into 
ndi  contnct  dia  waa  of  nnaonnd  mind ;  that 
It  had  hem  raporfced  to  her  that  plaintiff 
«i8  a  lawyer  of  great  exjpedmoB,  leamlnft 
ud  aklU  la  the  trial  of  murder  cases;  that 
one  Rogers,  her  regular  attorn^,  was  less 
eoDpetttit;  that  sadi  regidar  attorn^  was 
not  attendinK  to  ber  case;  and,  bdng  ao 
««ak  mentally,  she  yleldad  to  tbe  aolldta- 
tlou  and  mtraed  Into  tbe  agreement;  that 
ni±  xepresentattona  were  untma;  tbaX  on 


the  BDCceedlnf  day,  being  apprised  of  tbB 
falsity  of  the  representations,  she  rescinded 
said  agreement  She  denies  that  plaintiff 
entered  Into  her  defense,  or  performed  any 
services  In  her  behalf  therein,  or  that  any 
damage  waa  suffered  by  plaintiff.  The  trial 
court  fonnd  that  defoidant,  at  tba  time  of 
entwing  into  aald  contract,  was  of  sound 
mind,  that  no  undue  Influence  was  exerted, 
and  that  because  of  .the  breach  on  defend- 
ant's  part  plaintiff  bad  suffered  damages  in 
the  aum  of  91,00(^  for  which  sum,  with  costs, 
judgment  waa  entered.  From  thib  judgment, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals  upon  a  atatement  of  the 
case. 

Tbe  agreemoit  Is  somewhat  unique,  not 
only  as  a  verified  contract,  but  with  reference 
to  its  terms  graerally.  While  it  recites  that 
plaintiff  has  undertaken  the  defense  of  de- 
fendant; the  only  thing  be  had  expressly 
agreed  to  do  In  connection  therewith  waa  to 
employ  pbygldana,  detectives,  and  help  when 
it  became  necessary.  Further,  the  sum  st^ 
nlated  as  compensation  or  reimbursement  Is 
conditioned  upon  employment  In  another 
case,  dvU  In  Its  nature,  and  for  which  plain- 
tiff was  to  receive  one-half  of  an  estate  to 
be  thereto  recovered.  Further,  no  money 
was  made  payable,  but  it  was  agreed  that 
if  defendant  did  not  sell  certain  pn^rty,  or 
mortgage  the  same  for  ber  own  use  and  to 
realize  money  to  be  paid  to  plaintiff,  she  was, 
within  two  months  from  the  date  of  the  con- 
tract, to  execute  to  plaintiff  ber  noto  for 
$1,600,  payable  in  80  days  and  secured  by 
mortgage,  which  note  and  mortgage,  if  col- 
lectible, were  to  be  rectived  as  full  comi>en- 
satlon,  provided  employment  In  the  dvil  case 
followed.  It  would  seem  that  if  plaintiff  was 
not  employed  in  tbe  dvil  case,  or  If  the  note 
was  uncollectible  the  extent  of  his  fees  in 
the  criminal  case  was  not  stipulated. 

[1]  Considering  the  whole  contract,  we  are 
unable  to  see  bow  tbe  learned  trial  jndge 
could  determine  therefrom  Its  terms,  or  the 
obligations  imposed  upon  dtber  of  the  par- 
ties. It  does  not  ^^lear  from  aUegatton  or 
evidence  In  the  reewd  what  amount  would 
be  a  reasonable  or  necessary  expenditure  tor 
pbysldans,  detectives,  and  help;  the  neces- 
sity for  hdp  through  the  employment  of  a 
competent  criminal  lawyer  bdng  obvious 
from  the  matters  appea^ng  in  tbe  record. 
It  Is  a  rule  laid  down  by  aectlim  S8S8,  Civil 
Code,  that  no  person  can  recover  a  greater 
amoont  in  damages  for  the  breach  of  an  ob- 
ligation than  he  could  have  gained  by  the 
full  performance.  Whether  any  sum  would 
have  remained  aa  compensation  to  plaintiff 
for  Ms  servioea  after  agreed  expenditures 
were  made  is  a  matter  of  conjecture. 

[I]  If  tbe  contract  be  considered  aa  an 
agreemraA  to  pay  $1,500  In  any  event  as  a 
condensation  for  plalntUPa  servlees,  tbe 
youtb  and  iiteiiierlence  of  plaintiff,  tbe  fact 
that  he  had  never  tried  a  murder  case,  and 
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bad  had  but  a  rery  limited  ezpeMence  In 
tbe  trial  of  any  clAsa  of  casaa,  the  drcimir 
Btances  Borroiindliie  the  execution  of  the  con- 
tract, and  the  miroandlngs  of  the  parties 
would  Indicate  that  siudi  a  contract  would 
be^  within  the  spirit  of  section  S3Se,  GItU 
Code,  unconaclonable  and  contrary  to  sub- 
stantial Justice,  in  which  event  only  reason- 
able damages  could  be  recovered. 

[3]  But  were  tbe  contract,  the  basis  of  the 
action,  one  proper  for  enforcement,  under 
the  optional  right  given  defendant,  no  sum 
was  due  from  her  for  60  days  after  the  exe- 
cution of  tbe  agreement,  and,  the  action  be- 
ing brought  before  the  explrattqn  of  such 
time,  the  same  Is  premature. 

[4]  The  only  services  actually  shown  to 
have  been  performed  by  plaintiff  consisted  of 
1^  hours'  talk  with  defendant  at  the  Jail,  a 
part  of  which  time  was  taken  up  In  negotia- 
tions leading  up  to  the  employment,  and  a 
single  visit  to  the  courthouse  for  the  purpose 
of  examining  the  stenographer's  notes  taken 
at  the  preliminary  hearing.  Whether  such 
examination  was  actually  made  or  not  does 
not  appear.  There  Is  hot  a  particle  of  evi- 
dence tending  to  show  what  amount  would 
be  a  reasonable  compensation  under  the  cir- 
cumstances on  account  of  any  services  actu- 
ally rendered.  There  fes  no  evidence  In  the 
record  tending  to  show  that  plalntlfTs  dam- 
ages were  $1,000,  as  found  by  the  court. 

[5]  Were  it  conceded  that  plaintiff,  upon 
notice  on  defendant's  part  that  she  would 
not  comply  with  the  contract,  possessed  a 
present  right  of  action  for  damages  actually 
sustained  through  defendant's  breach,  It 
nevertheless  was  Incumbent  upon  him  to 
show  what  damages  he  had  actually  sustain- 
ed. Even  upon  the  theory  that  the  trial 
court,  in  the  absence  of  direct  evidence  of 
value,  might  assess  an  amount  of  damages 
through  an  exercise  of  discretionary  power, 
still  we  should  regard  the  allowance  so  made 
as  an  abuse  of  discretion.  In  our  opinion, 
therefore,  under  tbe  record,  the  trial  court 
could  only  have  assessed  such  damages  as 
would  have  been  reasonable  under  the  cir- 
cumstances of  the  case.  There  Is  no  finding 
with  reference  thereto,  and  we  regard  tbe 
finding  that  plaintiff  suffered  damages  to  the 
amount  of  $1,000  as  unsupported  by  any 
evidence. 

Judgment  and  order  reversed,  and  cause 
remanded. 

We  concur:  JAHBS,  J.;  SHAW,  J. 


HEED  et  aL  v.  McDONALD.   (Civ.  I^SIQ.) 
(District  Coart  of  Appeal,  Second  IMstriet, 
California.    SepL  IS,  1013.) 

1.  kvidence  (5  445»)  —  paboz.  bvidbncb  — 
Wbittkn  Contract. 

Where  a  written  contract  for  tbe  sale  of 
hflled  hay  provided  a  method  for  approxima- 


tion of  the  weight,  but  such  method  was  not  fol- 
lowed by  the  lATtiea  at  any  time,  evidence  of  & 
subsequent  parol  agreement  between  them  to 
porsne  another  method  which  they  deemed 
wonld  secure  a  more  accurate  weight  waa  aot 
objectionable  as  varyiiw  the  tmos  of  tbe  coo- 
tract 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Omt.  Dig.  H  2052-2065;  Dee.  Dig.  |  445.*] 

2.  Estoppel  tf_78*)  —  DnxaMijiATioN  of 

QUAHTITT  —  WKiaHT  —  AGBKEHSKT  —  EB- 

TOPPIX.. 

Where  plaintiffs  purchased  a  definite  lot 
of  baled  hay  from  defendant,  agreeing  to  esti- 
mated weights,  and  after  removal  of  a  part 
thereof  sold  tbe  remainder  to  O.,  who  employ- 
ed L.  to  remove  and  ship  It,  defendant,  having 
also  agreed  with  plaintiffs  to  accept  car  weights 
for  the  hay  removed  by  L.  in  order  to  relieve 
them  from  the  obligation  to  check  the  weights 
as  tbe  hay  was  removed,  was  estopped  by  such 
agreement  to  assert  that  it  was  not  bIodiii& 
having  permitted  plaintiffs  to  relinanlsh  to  L. 
the  matter  of  hanling  the  bmj  and  tmecUng  the 
weights. 

[Ed.  Note.— For  other  cases,  see  Estoppd, 
Cent  Dig.  fl  2Mr-210:  Dec.  Dig.  |  78.*] 

3.  Sales  (i  61*)— Passage  or  Tnu— Wkoh- 
INO  Mbbohandisi. 

Where  plaintiffs  bought  a  stack  of  baled 
hay  from  defendant  at  $8.76  per  ton,  paying 
therefor  on  an  estimatwi  tonnage  buis,  and 
agreeing  to  adjost  differences  titer  the  boy 
had  been  weighed  and  removed,  the  contract 
was '  not  ezecntory,  but  titie  passed  on  the 
making  thereof. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  162-170;   Dec.  Dig.  i  61.*] 

4.  Sales  <|  151*)— Passing  Tttli— Cabb  of 

HBBCHANDISB  PBIOB  to  t>EUVKBT. 

Where  title  to  a  stack  of  baled  bay  pass- 
ed to  the  hnyers  on  tbe  making  of  the  contract 
of  sale,  subject  to  an  agreement  to  adjust  dif- 
ferences in  weights  on  the  removal  and  weigh- 
ing of  tbe  hay,  the  da^  of  keeping  the  stack 
protected  by  leocea,  etc.,  and  preventiag  Ita 
removal  by  third  persons  was  on  the  buyers; 
they  being  required  to  account  to  the  seller  for 
the  entire  stack. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  I  352;  Dec  Dig.  i  161.*] 

5.  Sales     397*)— Shobtagx  xn  Quahtitt— 

ABATEUBNT  of  PKIOB— BtlROBN  OF  PBOOF. 
Where  plaintiffs  purchased  a  stack  of  hay 
from  defendant  on  nn  estimated  tonnage  basis, 
with  an  agreement  to  adjnst  differences  in 
weight  after  tbe  hay  had  been  removed  and 
weighed,  tbe  burden  was  on  plaintiffs  daiming 
an  abatement  for  shortage  In  qaanti^  to  prove 
tbe  difference  between  the  amount  of  hay  In 
tbe  stack  and  that  for  which  they  paid. 

[Ed.  Note.~For  other  cases,  see  Sales,  Cent 
Dig.  S  1136 ;  Dec.  Dig.  i  397.*] 

Appeal  from  Superior  Coor^  Coun- 
ty; Paul  W.  Bennett,  Judgfc 

Action  by  H.  M.  Beed  and  another  agalnbt 
B.  McDonald.  From  a  Judgment  for  plain- 
tiffs, and  from  an  order  denying  defendant's 
motion  for  new  trial,  he  appeals.  Beversed. 

Geo.  B.  Whltaker,  of  Bakersfltid,  for  ap- 
pellant W.  S.  Allen,  of  Los  Angeles,  and  F. 
E.  Borton,  of  Bakersfldd,  for  resipondenbi. 

JABIES,  J.  ThiB  litigation  has  for  its  or- 
igin a  dilute  which  arose  out  of  a  written 
contract  for  the  sale  of  a  lot  <tf  baled  bay. 
The  cause  of  action  accrued  In  the  year  1900 
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and  Is  therefore  now  of  well-seasoned  age. 
During  the  year  mentioned  the  defeoduit 
warn  the  ownw  ot  a  large  atai^  ct  baled  bay* 
located  at  Bakomfleld,  whldi  plalntUEa  were 
deslnnia  of  pnrctiastng.  The  partiea  tuTlng 
eereed  upon  the  pilce  of  $8.75  per  ton,  the 
next  qnertlon  to  be  settled  was  as  to  Om 
amoont  of  hay  contained  In  the  stacdc  This 
amount  was  finally  estimated  to  be  660  tons. 
A  written  agreement  was  tbereopon  executed 
which  provided  that,  baaed  upon  8nch  esti- 
mated tonnage  the  idalnflffs  should  pay  (2,- 
615  <m  jFebniaxy  20, 1900,  and  tiie  balance  of 
S3JM2JS0  on  S^itember  i,  IOOOl  It  was  not 
igneH  that  the  estimated  tonnage  should  be 
tafcoi  as  the  basis  for  a  final  aocoontinft  bat 
to  cover  that  matta  the  following  clause 
ma  included  In  the  written  agreemrat: 
"^e  approximate  tonnage  to  be  accepted  by 
both  parties,  until  tbe  parties  shall  move  the 
said  hey,  at  which  time  tbe  portion  of  same 
shall  be  weighed,  and  balance  of  stack 
counted  In  bales,  and  average  of  same  be 
taken  to  the  satis&ction  of  both  parties. 
And  overplus  from  above  said  figures  650 
tons  shall  be  paid  for  by  the  parties  of  the 
second  part  at  aforesaid  rate  per  ton, 
and  any  shortage  of  aforeshid  figures  660  tons 
shall  be  refunded  at  same  rate."  The  cash 
parments  her^before  referred  to  were  made 
at  aboQt  the  dme  specified,  but  the  hay  was 
not  all  removed  from  the  stack  by  the  plaln- 
tlllB,  or  under  their  direction,  until  about 
January  of  the  jear  1901.  After  the  hay 
had  all  been  removed,  plaintiffs  claimed  that 
there  was  a  shortage  of  aroroximately  100 
tons  and  demanded  a  refund  therefor  under 
the  term  of  the  contract  covering  such  con- 
tingency. The  demand  was  refused  and  this 
action  followed,  which  resulted  In  a  judg- 
ment In  favor  of  platntiffa  The  trial  court 
found  that  there  was  a  shortage  of  91  tons, 
&56^  pounds,  and  gave  Judgment  for  that 
amount  at  the  contract  price  of  $8.76  per  ton, 
with  Interest  Defendant  appealed  from  the 
jndgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  evidence  showed  without  dispute  that 
when  the  plalntiiFs  first  began  to  remove 
hay  from  the  stack  a  quantity  of  it  was 
weighed  and  these  weights  were  compared 
with  the  balers*  tag  weights  which  were  at- 
tadied  to  each  bale-  It  being  found  that 
these  tag  wights  corresponded  very  closely 
with  the  actual  scale  weights  then  made, 
plaintiffs  and  defendant  agreed  to  use  the  tag 
wights  in  ascertaining  the  total  tonnage  re- 
ceived by  the  former.  This  method  of  es- 
tablishing the  weight  of  tbe  hay  continued 
nntil  plaintiffs  had  removed  about  307  tons. 
At  that  time  plaintiffs  had,  through  some  ar- 
rangement with  a  man  named  De  Groot. 
agreed  to  let  De  Groot  have  the  remainder 
of  tbe  hay,  and  De  Groot  had  arranged  with 
one  Loveland  to  remove  the  hay  from  the 
^ck  and  make  shipment  of  it  Thereupon 
one  of  the  plaintiffs  called  upon  defendant 
and  stated,  so  he  testified,  that  De  Groot  bad 


acquired  ownership  of  the  hay  and  that  he 
desired  Loveland  to  ronove  It  This  plain- 
tiff testified  that  defendant  then  agreed  that 
Loveland  might  remove  the  hay  and  that 
he  (defendant)  would  accept  car  wei^te 
from  Loveland  as  proof  ot  the  anantity  re- 
moved. Defendant  denied  that  he  ever 
i^eed  to  accept  car  vrelghts  or  any  weights 
firom  Loveland,  although  It  appears  that  he 
did  accept  such  w^ht  returns  from  Love- 
land for  a  time.  All  parties  agree  that,  be- 
fore Loveland  had  tak^  away  all  of  the  hay, 
defendant  did  notify  him  that  he  would  not 
accept  his  weights  any  further.  Loveland 
continued  to  remove  the  bay  untU  It  had  all 
been  disposed  of.  Loveland  did  not  ship  all 
of  the  hay  whtdi  he  removed  and  therefore 
did  not  receive  car  weights  for  all  of  it,  but 
he  testified  that  the  total  amount  which  he 
removed  was  104  tons,  439  pounds,  and  that 
of  this  amount  he  shipped  141  tons,  1,600 
pounds,  and  sold  the  remainder  at  different 
places  In  Bakersfleld.  There  was  some  loose 
and  damaged  hay,  the  quantity  of  which  was 
estimated  by  the  parties,  and  plaintiffs  were 
charged  with  this  In  the  computation  made 
by  the  trial  court  Respondents  have  not 
favored  the  court  with  any  brief  on  this  ap- 
peal, and' therefore  sibilant's  points  must 
be  examined  without  tbe  aid  of  counterargu- 
ment 

Tbe  chief  cont^tion  of  appellant  is  that 
tbe  contract  for  the  sale  of  the  hay  being  In 
writing  and  being  reasonably  clear  and  ex- 
plicit as  to  the  method  which  it  was  agreed 
should  be  pursued  In  arriving  at  the  tonnage 
of  tbe  hay,  such  contract  could  not  be  alter- 
ed or  varied  by  an  unexecuted  parol  agree- 
ment The  deduction  Is  then  made  that  even 
though  the  finding  of  the  trial  court  wherein 
it  was  determined  that  defendant  had  agreed 
to  accept  the  car  wdghts  for  tbe  hay,  as  fur- 
nished by  Loveland,  should  not  be  disturbed 
because  It  rested  upon  a  conflicting  state  of 
the  evidence,  still  defendant  was  not  bound 
by  the  latter  agreement  because  It  contem- 
plated the  use  of  a  method  different  from 
that  stipulated  for  In  the  written  contract 
The  second  prlndpal  contention  Is  that  in 
any  event  the  burden  of  showing  a  shortage 
in  the  quantity  of  hay  sold  rrated  upon  plain- 
tiffs and  that  this  burden  was  not  sustalneil 
by  the  proof  offered. 

[1]  The  clause  in  the  contract  referring  to 
the  method  which  the  parties  agreed  might 
be  used  In  estimating  the  quantity  of  bay 
was  never  strictly  followed.  In  Interpret- 
tDg  it  In  tbe  light  of  the  evident  Intention  of 
the  parties,  it  Is  clear  that  the  desire  was 
to  get  at  as  nearly  as  possible,  the  exact 
weight  of  the  hay.  The  st&ck  being  a  large 
one,  the  method  of  averaging  tbe  greater 
quantity  of  It  was  agreed  upon  as  a  satis- 
factory one.  However,  the  parties  them- 
selves did  not  follow  this  method  at  any 
time.  When  the  plaintiffs  first  began  to  re- 
move tbe  hay  they  weighed  a  quantity  of  it 
and  then  plaintiffs  and  defendant  together 
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decVXed  to  take  tlie  tac  weights  that  had 
oeen  attached  by  the  balers,  aa  these  weights 
were  found  to  be  approxlaiately  correct  as 
Tdrilled  on  ttw  acaleB.  The  clause  of  the 
contnuit  deacrlulng  the  mode  how  the  weight 
dioidd  be  ascertained  ahonld  be,  as  before 
anggeated,  ctxistmed  M1I7  fta  Indicating  how 
an  approximation  of  the  exact  weight  might 
be  arrived  at  It  the  exact  wdght  had  been 
aacsertalned  bj  wd^^iing  all  <tf  the  hay  npon 
the  scales,  undoubtedly  nether  party  could 
have  questioned  that  method.  Therefore  it 
would  not  be  proper  to  hold  that  an  agree- 
mat  to  pursue  some  other  method,  which  the 
parties  deemed  would  secure  for  them  the 
actual  weltfit  of  the  hay,  should  be  demed 
to  woA  a  variation  of 'the  terms  of  the  writ- 
ten contract  in  a  material  particular. 

[1]  MoreoTW,  assuming  ttiat  the  finding  of 
the  court  as  to  the  agreement  to  accept  car 
weights  properly  detonnlnes  that  fact;  as 
must  be  assumed  becauae  of  the  contradicto- 
ry state  of  the  evidence^  it  appears  that  the 
Idalntlfb  dqieaded  upon  this  agreement  so 
made  with  the  d^endant  and  tha.t  defendant 
did  hot  refuse  to  abide  thereby  until  a  large 
portion  of  the  remainder  of  the  hay  had  been 
removed  under  Lovel  end's  direction.  One 
of  the  plaintlffe  teatlfled  that  bis  reason  for 
securing  the  assent  of  defendant  to  allowing 
Loveland  to  turn  in  the  car  weights  of  the 
hay  waa  ao  that  he  (that  pialntUI)  might  be 
relieved  of  the  oblation  of  checking  it  and 
that  be  ztilied  npon  defendant's  agreemmt  to 
aooqit  car  weights  from  Loveland.  Undw 
this  state  of  the  case  d^endant  should  be 
held  to  be  esbwped  from  asserting  that  the 
agreemmt  to  accept  car  wel^ts  was  not 
binding  after  he  had  allowed  plaintUb  to  re- 
linquish into  Uie  hands  of  Loveland  the  mat- 
ter of  hauling  away  and  diedlng  the  weights 
of  the  hay.  There  is  more  mwlt  in  the  sec- 
ond ccmtentlon  of  defendant  tiiat  ttie  evl- 
denoe  waa  not  sufllclent  to  enable  13ie  trial 
court  to  ascertain  the  cause  of  ttie  alleged 
shortage  or  the  amount  tbwe<^ 

[I]  The  title  to  the  hay  in  the  stad^  passed 
to  the  plaintUb  upon  the  pieif<T?g  of  tlie  oon- 
tract  of  pnrdkaaa  Laeeing  v.  James,  107  OaL 
848,  40  Pae.  BM.  It  waa  not  an  executory 
sale,  and  the  only  control  over  the  mer- 
chandise retained  by  the  defendant,  the  veur 
dot,  was  that  control  which  would  enable 
him  to  chedc  the  hay  aa  It  was  moved  away 
from  bis  ground. 

[4]  Hie  duty  of  keeping  up  protecOng  fleno- 
ee  and  the  woodoi  guards  placed  about  the 
stack  devtdved  upon  plalatHEs.  The  plaln- 
tUb,  therefore^  were  obliged  to  acoonnttode- 
foidant  for  Uie  entire  stadc  of  hay ;  the  con- 
dition of  contract  was  not  such  that  they 
were  to  pay  for  whatever  hay  they  might 
remove  from  the  stock;  but  the  entire  lot 
of  bay  belonged  to  them,  for  whltdi  they 
made  payment  to  def^dant  There  was  evi- 
dence showing  that  at  different  ttmea. 
through  the  evident  negligence  of  Loveland 


and  hla  men,  the  fences  which  Inclosed  the 
haystack  were  down,  apertures  therein  were 
allowed  to  nmain  for  a  day  or  two  at  a  tlme^ 
and  that  some  persona  did  remove  hay  from 
the  stack.  Loveland  testified  that  the  foice 
waa  open  at  times  so  that  any  one  could 
drive  In,  and  admitted  that  he  had  told  de- 
f^dant  on  one  occasion  that  some  of  the 
damaged  hay  had  been  taken  out  or  stolen; 
that  the  men  he  had  hauling  the  hay  had 
told  him  that  some  bales  were  taken  out. 
The  quantity  of  hay  thus  removed  was  nei- 
ther estimated  wt  accounted  for,  and  the 
fact  that  it  may  have  be^  damaged  hay  did 
not  In  any  way  relieve  plalntlffB  from  the  ob- 
llgatl<m  to  pay  therefor  according  to  their 
contract  The  evidence  showed  very  clearly 
that  Loveland  was  negligent  in  not  propeAj 
protecting  the  stack  of  hay  from  the  d^re- 
dattons  of  thieves,  and,  aa  Indicated  by  his 
own  testtoumy,  he  showed  that  it  was  prob- 
able that  hay  had  been  stolen  and  t^tfeft^i 
away.  If  thoe  had  been  any  testimony  in- 
dicating or  tending  with  reasonable  certain- 
ty to  Indicate,  what  quantity  of  hay  had  been 
removed  and  not  accounted  for,  the  court 
would  have  had  a  basis  upon  which  to  calcu- 
late the  actual  shortage. 

[5]  The  burden  whldi  plalntUte  assumed 
In  order  to  establish  their  case  was  the  bur* 
den  of  showing  the  dlffer^ioe  betwem  the 
actual  amount  of  hay  In  the  stack  and  ttiat 
for  which  they  had  paid.  This  they  did  not 
da 

There  seems  to  have  been  no  error  com- 
mitted In  the  admission  of  testimony  whldi 
shonM  be  characterized  as  preJadldaL  Tea* 
tlnumy  given  the  plaintlflii  at  a  former 
trial  was  read  in  evidence,  bnt  all  of  this 
was  fairly  In  the  way  of  exidanation  de- 
tailed stotemento  whidi  had  been  read  from 
the  same  record  on  cross-examination. 

It  api>earlng  tbat  the  evidence  waa  Insnf- 
fldent  to  sustain  the  finding  of  the  oourt  aa 
to  the  alleged  fact  that  there  waa  a  shortage 
In  the  quantity  ot  hay  etdd  and  as  to  the 
amount  thereof,  the  Judgment  and  order  most 
be  reversed,  and  it  Is  so  ordered. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


NATIONAL  LUMBER  CO.  v.  TBJUNOA 
YALLBT  ROCK  CO.  at  aL 
(Civ.  1356.) 

(District  Oourt  of  Appeal,   Second  IMatrlct. 
California.    Sept  20,  1913.    Rehearinz  De- 
nied by  Sapreme  Court  Nov.  19,  1913.) 

1.  Saixs  (I  S2*)— AonoH  loB  Puox— Sum- 

CIKNOT  OF  BVIDXITCB. 

Evidence,  in  an  action  for  die  prloa  of  rail- 
road ties,  Bolo  to  one  corporation  and  used  by 
another,  the  defeodant  in  the  action,  Md  to 
eaBtain  a  finding  that  no  agreement  waa  made 
by  defendant  to  pay  plaintiff  for  the  ties. 

[Ed.  Mote.— For  other  cbm,  see  Sales,  Cent 
THg.  H  118-144,  1040 ;  Dec.  Dig.  |  52>] 
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2.  LmnAxroK  or  Axmom  (|  29*>— "Stated 

AOCODBT**— *'OP»lt  ACCOTTITT." 

•  When  a  statoDant  of  account  waa  renlend 
and  it  correctneBs  Terbally  admitted,  it  con- 
Btitoted  a  stated  account  which  nperaeded  the 
original  aocount  and  created  a  naw  cam  of 
acoon  Dot  fminded  npon  aD  instmmcDt  in  writ* 
ins,  aod  vaa  barred  by  Umitationi  under  Oode 
Civ.  Proc  I  339,  after  two  jean;  the  term 
"open  accoant,"  aa  used  in  the  statute  of  lim- 
itatioDB  (Code  Civ.  Proc  |  337)  prescribing  a 
fonr-jcar  period,  beins  in  oppontfon  to  a  stat- 
ed account  the  correctnees  of  which  is  admit- 
ted. 

Note.— For  other  cases,  see  Limitatioit  of 
Actions.  Cant  Die.  «  186-140;  Dee.  Dig.  f 

For  other  deflnltloiur,  see  Words  and  Phzaaes, 

ToL  7,  p.  6642;  ToL  6,  PPL  4084,  4885.] 

3.  Tbotxb  AifD  C!oivvBBSioii  (I  16*)— Bight 
or  AcnoH— P088X8SIOH. 

Where  a  company  sells  railroad  ties  to 
another  company,  and  such  ties  are  converted 
by  a  third  company,  the  seller  cannot  recover 
against  the  third  company  for  conversion; 
possession  or  the  right  of  possession  being  nec- 
essary in  order  that  a  lualntiff  may  recover 
in  snch  action. 

[Ed.  Note.— For  other  aasea,  see  Trover  and 
O^ranioD.  Cent  Die.  H  119-147;  Dec.  Dig. 

4.  LnoTATioN  or  A0TZON8  (I  161*)— 81ATKD 
Account— Eklabguibnt  or  Pbbiod. 

A  stated  account,  rendered  after  the  right 
to  sue  on  a  prior  stated  account  has  been  barred 
by  the  statnte  of  limitations,  will  not  enlarge 
the  time  within  which  suit  may  be  brought 
upon  the  original  stated  account. 

{Ed.  Notfc— For  otiier  cases,  see  limitation 
of  Actlona,  Cent  Dig.  H  614-618,  620;  Dee. 
IMg.  I  161.*] 

Avpeal  from  Superior  Court,  Los  Angeles 
County;  Frank  O.  Flnlayson,  Judge. 

Action  by  the  National  Lumber  Company,  a 
corporation,  against  tlie  Tejnnga  Valley  Bock 
Company,  a  corporation,  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

R.  L,  Hortcm,  ot  Los  Aiigelf^^  tm  iwellant 
Flint,  Gray  A  Barker  and  F.  IB.  Darls,  all 
of  Los  Angeles,  for  req^ondwts. 

ALLEN,  P.  J.  In  wbat  la  berelnafter  said 
the  respondent  Tejnnga  YaUey  Bock  Com* 
piny  is  denominated  tbe  "TaUey  Company,'* 
Millie  tlw  reaowndent  Tejnnga  Bofft  Company 
Is  menttoned  as  tbe  "Bock  Company." 

Plaintiff  by  Its  complaint  filed  Jannaiy  20, 
lAIl,  declaied  iqion  five  alleged  causes  of  ac- 
tiDQ;  the  Urat  being  tbat  on  Bfarcb  14,  1908, 
lAilntlff  sold  and  delivered  to  defsidant  Val- 
ley Company  a  quantity  of  railroad  Ues.  un- 
der an  agreonent  on  the  part  of  said  defend- 
ant to  pay  thereft>r  the  snm  of  tl,680J!O;  that 
■ftennrds  the  Rock  Company  took  posses- 
iton  of  aald  ties,  agreeing  to  pay  plalnaff 
ttmefor.  The  aeoond  cause  of  actfam  alleged 
the  lale  and  ddlTay  by  plaintiff  to  both  com- 
-panles,  while  the  fifth  cause  of  action  aIM«ed 
tuts  tending  to  show  a  conversion  ot  Ow 
tics  by  both  defendants,  and  the  fourth  cause 
of  action  declared  against  both  companies 
upon  a  stated  account  rendered  In  1910.  The 


Valley  Company  by  Its  answer  dadea  all  of 
the  allegations  of  the  complaint  No  answer 
of  Oie  Bodt  Company  appears  In  the  record, 
other  than  an  amendment  to  an  answer 
wUdL  amendmnt  pleads  the  bar  (rf  thestat* 
nte  It  refbrs,  however,  to  an  answer  <n  file. 
The  flndlnis  of  tiu  court  am  In  favor  the 
plaintiff  as  to  the  alleged  sale  and  delivery 
to  the  Valley  CtKupai^,  but  In  fiivor  of  de- 
fendants upon  all  other  Issues;  and  the  court 
further  finds  that  the  cause  of  action  arising 
from  the  sale  was  barred  at  the  commence- 
moit  ot  the  actlm  by  section  339  of  the  Code 
of  dvU  Procedure.  Judgment  was  altered 
In  fiivor  of  both  corporations  defendant 
From  this  Judgment,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  ai^eals  upon  a  bill 
of  excepdona.  This  bin  of  exceptions  shows 
that  On  parUes  assumed  upon  the  trial  that 
an  Issue  was  presented  by  bolh  deCendanta, 
and  upon  that  assumption  evidence  was  In- 
troduced by  the  parties  in  respect  thereto, 
and  the  court  In  Its  findings  so  considered  the 
ease  as  Qtus  presoited;  in  fact,  ap[»ellant 
raises  no  question  as  to  tbe  omlnlon  of  the 
Bo«k  Company  In  presenting  Issue.  Upon 
this  appeal  we  will  therefore  consider  that 
the  case  was  tried  regularly,  and  after  all 
mat^al  Iraues  had  been  tendered. 

[1]  Appellant's  principal  oontttitlon  Is  that 
there  is  no  evidence  aiuiportlng  the  finding 
that  no  agreonent  was  made  1^  the  Bocik 
Company  to  pay  plaintiff  when  it  took  posses- 
sion of  said  ttes.  Hie  bin  of  exceptions  de- 
velopB  that  evidence  was  received  tending  to 
^w  the  following  facts:  That  tbe  sale  and 
dellvary  of  the  ties  mraitioned  by  plaintiff  to 
the  Valley  Company  was  vpaa  60  dayi^  time. 
A  cause  of  aoOon  accrued  by  virtue  of  the 
sale  In  favor  of  plaintiff  and  against  the  Val< 
ley  Company  May  17,  lOOfi.  When  the  sale 
vras  made  plalntUTs  bookkeeper  made  an 
aitry  thereat  upon  Its  book%  and  after  the 
maturity  of  the  claim,  and  after  October, 
1908,  rendered  monthly  statements  to  the 
Valley  Company,  whidi  it  eonoeded  to  be  oor- 
rect  In  April,  1908,  the  Bock  Company, 
was  Incorporated  with  a  capital  stock  of 
9^,000,  represented  by  200,000  shares  of  |1 
each,  and  in  Uay  following  one  Pet^kham  pro- 
posed to  the  Rock  Company  to  transfer  to  it 
certain  assets  of  the  Valley  Company  in  con> 
slderatton  of  the  Issne  to  him  of  199,000  shares 
of  the  c(»npany's  stock.  About  the  same  time 
the  Bock  Company  absorbed  another  corpora- 
tion, called  the  Standard  Bock  CtHUpany,  en- 
gaged in  like  business,  and  the  agreement  was 
that  the  stock  Issued  by  the  Bock  Company 
to  Feckham  should  be  divided  by  him  among 
all  Interested  parties,  Including  the  share- 
holders in  the  Valley  Company  and  the  Stan* 
dard  Company.  While  the  stodiholders  in 
the  YaU^  Company  were  given  stodc  in  the 
Bock  Company,  no  pnqperty  of  the  Vall^ 
Company  was  ever  transferred.  In  truth.  It 
seems  to  have  had  no  property  of  any  value, 
except  these  ties,  and  they  were  not  Inclnded 
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In  the  proposed  transfer.  WUle  as  a  fact 
netttaer  the  plaintiff  nor  tlie  Rock  Company 
bad  any  property  in  these  ties,  yet  negotia- 
tions were  l^ept  alive  locUdng  to  payment 
therefor  by  the  Bock  Company  whenever  It 
could  issue  bonds,  or  should  have  occasion 
to  use  mtlh  ties.  It  does  not  aniear  that 
bonds  were  ever  Issned,  bnt  the  Bock  Onn- 
pany  appropriated  the  ties  to  Its  own  use 
some  time  in  the  year  1909  or  1910,  without 
payment  to  the  Valley  Company,  or  to  any 
other  one.  It  will  be  thus  seen  that,  not  only 
is  there  an  absence  of  agreement  upon  the 
part  of  the  Rock  Company  to  pay  plaintiff, 
based  upon  a  consideration,  for  during  all 
the  time  it  was  negotlatinK  with  the  Bock 
Company  plaintiff  had  no  property  Interest 
in  the  ties,  and  oonld  transfer  nothing  to  the 
Be<A  Company,  even  upon  payment,  but  noth- 
ing in  evidence  tends  to  show  that  the  Rot^ 
Company's  incorporation  was  Intended  to  be 
or  was  a  reorguUsatimi  or  omisoUdation  of 
the  Tall^  Conqiany  snfllcient  to  bring  it 
within  the  rule  that  "neither  law  nor  equi^ 
will  permit  one  corporation  to  take  all  of 
the  property  of  another,  deprive  it  of  the 
means  of'paylng  its  debts,  enable  it  to  dis- 
solve its  corporate  existence,  and  place  it- 
self beyond  the  readi  of  creditors,  without 
SBsnmliig  the  UaMUtles.''  The  evidence 
shows  that  the  Vall^  Company  parted  with 
nothing,  and  the  mere  fact  that  Peckham  got 
66,000  shares  of  the  Bode  Company's  stock 
without  consideration  In  no  wise  tends  to 
strengthen  plainUflTs  claim  against  the  Bock 
Company,  and  the  transaction  Is  not  such  as 
will  raise  the  presumption  of  an  agreement 
upon  the  part  of  the  Bock  Company  to  pay  a 
debtor  of  the  Talley  Compuiy.  We  think 
the  claim  of  appellant  that  the  court  erred  in 
finding  a  bar  to  the  claim  of  idalntiff  against 
the  Valley  Company  is  without  merit 

[t]  The  amendment  of  1907  (St  1907,  p. 
SOB)  to  section  337  of  the  Code  of  avU  Pro- 
cedure, extending  the  time  for  bringing  ac- 
tions upon  open  book  acconnts,  has  no  appU- 
catlmi  under  the  tacta  of  this  case,  were  it 
conceded  that  the  oitzy  upon  plaintiff's  books 
of  tfala  single  transactl<m  constttnted  an  open 
book  account  Nevertheless,  when  a  state- 
ment of  account  was  rendered  in  Jnn^  1908, 
and  its  correctness  admitted,  the  same  as  a 
stated  account  superseded  the  original  ac- 
count and  furnished  a  new  contract  Auzer- 
ais  V.  Naglee,  74  CaL  60,  IS  Pac.  371.  The 
term  "open  account"  is  In  iqipositlon  to  a 
stated  account  the  correctness  of  whldi  Is  ad- 
mitted. Whittlesey  T.  Spofford,  47  Tex.  13. 
A  stated  account  in  the  absence  of  written 
promise  to  pay,  creates  a  new  cause  of  action, 
becomes  and  is  an  obligati<m  not  founded  up- 
on an  instrument  In  writing  and  is  therefore 
barred  under  section  SSO  of  the  Code  of  Civil 
Procedure  after  two  years. 

[1]  There  Is  nothing  in  the  record  justi- 
fying the  claim  of  inaccuracy  as  to  the  finding 
relating  to  the  alleged  conversion,  or  the 


cause  of  action  daimed  to  have  arisen  by 

reason  of  the  stated  aoconnt  in  1910l  As  to 
the  Valley  Company,  tlie  transaction  was  one 
of  purduuw;  as  to  the  Bode  Company,  vrtiat- 
ever  may  have  beoi  done  by  it  by  way  of 
converting  the  ties,  the  same  only  affected  tht 
ViUIey  Company,  owner  of  the  ties,  for  pos- 
sesdon,  or  the  right  of  possession,  Is  neces- 
sary in  order  fliat  plaintiff  may  recover  in 
converdwi.  lOddleBWorth  ▼.  Bedgwick,  10 
Cal.  30S. 

[4]  A  stated  account  If  rendered  in  1910, 
long  after  the  original  statement  which  deter- 
mined the  rights  of  the  parties  to  sue,  would 
not  have  the  effect  to  oila^  tlie  time  within 
which  suit  could  be  brou^t  upon  the  original 
account  as  stated. 

We  see  no  error  In  the  record  warranting  a 
reversal  of  the  Judgment  and  order,  and  the 
same  are  affirmed. 

We  concur:  JAMES,  J. ;  SHAW,  J. 


THOMAS  T.  THOMAS.    (Civ.  1.190.) 
(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.   Sept  80,  1913.) 

CouiTS  Q  212*)— Appezxatb  jTrsxanicnoir— 
Tbanbri  or  OA.UBB— WART  or  JtnusDio- 

TION. 

Tlie  District  Court  of  Appeals,  having  no 
appellate  jurisdiction  on  app3&ls  from  the  su- 
perior coarts  in  cases  at  law  involving  the  title 
and  poBseseioD  of  real  estate,  since  Const,  art 
6,  I  4,  confers  snch  jarisdiction  apon  the  Su- 
preme Court,  bad  do  power  to  dismiss  the  ap- 
peal but  will  transfer  the  appeal  together  with 
the  motion  to  dismiss  it  to  the  Supreme  Court 
[Ed.  Note.— For  other  cases,  see  Courts.  Cent. 
Dig.  SI  611,  S13-615;  Dec  Dig.  |  212.*] 

Appeal  from  Superior  Conrt  Nevada  Coun- 
ty; F.  T.  NUon.  Judge. 

Action  by  Mary  A.  Thomas  against  Frank 
V.  Thomas.  Judgment  for  plaintiff,  and  de- 
fendant appeala  Appeal  and  motton  to  dis- 
miss appeal  transferred  to  the  Supreme 
Court- 
James  Snell,  of  Grass  Valley,  fOr  appellant 
J.  M.  WalUng  and  Fred  Searl%  both  of 
Nevada  City,  for  respondent 

HABT,  J.  The  defendant  has  taken  an 
appeal  to  this  court  from  a  Judgment  entered 
against  him  in  the  above-enUtied  cause  and 
from  an  order  denying  his  motion  for  a  new 
trial  therein. 

There  Is  no  transcript  on  flle^  and  Uie  plaln- 
ticr  has  noticed  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  the  defendant  has 
failed  to  "serve  or  file  a  transcript  of  the 
record  of  said  cause  on  appeal  as  required 
by  rule  6  (tf  the  Supreme  OnuV'  (110  Paa  x). 
The  plaintiff  has  also  submitted  a  motion  to 
this  conrt  that  the  appeal,  together  with  the 
motion  to  dismisB  the  same,  be  transferred  to 
the  Supreme  Court  on  ttie  ground  that  this 
court  has  not  appellate  jurisdiction  of  the 
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cause  and  cannot  tbereforo  legally  pass  upon 
and  dlQwae  of  tbe  motion  to  dUmlss  the  kd- 
peaL  The  motion  to  transfer  the  case  to  the 
Snpreme  Court  must  be  granted. 

Aa  stated,  Qtere  la  no  transcript  of  tbe  rec- 
ord on  fils  here,  bnt  It  is  made  to  appear  by 
a  cerUfled  statemoit  of  tbe  cl^  of  the  cooit 
below  that  the  action  InvolTes  the  Question 
at  the  tUle  ud  possession  of  real  estate,  and 
la  such  cases  tbe  appellate  Jnrladlctlon  Is  in 
the  Snpreme  Oonrt  Article  6,  |  4,  Const 
That  section,  among  other  things,  provides 
that  fb»  Bnpreme  Court  shall  hare  appellate 
jorlsdlctloii  on  appeal  from  tbe  superior 
eonrta  all  cases  at  law  which  Involre  the 
Utle  or  possession  of  real  estate."  This  court 
cannot  tberefore  acquire  Jurisdiction  In  such 
cases  by  direct  appeal;  nor  obviously  has 
this  court  the  right  or  the  power  to  dismiss 
an  appeal  of  which  it  has  no  jurisdiction. 

It  Is  accordingly  ordered  that  tbe  appeal, 
together  with  the  motion  to  dismiss  tbe  same^ 
be  transferred  to  tbe  Snprwoe  Court 


We  concur: 
MBIT,  J. 


CHIPMAN,  P.  J.;  BUB- 


WIOK&BSHAM  CO.  r.  NICHOLS  et  al 
(OlT.  1,371.) 

(District  Court  of  Appeal,  Second  District 
Califomla.    Sept  22,  19U.) 

L  Pbihcipai.  ard  SuBSnr  ({  78*>— Cohstbuo- 

nOIt  OF  SUBETTSHIP— AORKEUEIdV-EZTSNT 

or  LiABn-iTT— "VAnni." 

Under  a  saretyabip  obUeatioii  reciting  tbe 
delivery  to  the  principal,  as  aslesuian,  of  "articles 
and  samples  of  diamoods,"  etc,  and  conditioned 
upon  the  retnm  of  said  diamoods,  etc.,  or  in 
case  tbe  principal  "shall  sell  an?  of  said  mer- 
chandise, then  in  that  case  to  pay  over  to" 
pjaintifl  "the  valae  of  such  merchandise  so 
■old"  when  the  obligatioD  shall  be  void,  the 
nireties  were  liable  tor  the  market  value  of 
Jewelry  Intrusted  to  the  principal  for  aale, 
vnetber  samples  or  otherwise,  if  sold  by  the 
pnncipal  or  appropriated  to  his  own  use;  the 
word  value"  tued  in  the  undertaking  meaning 
market  value. 

[Ed,  Note.— For  other  cases,  see  Principal 
tal  Sarety.  Cent  Dig.  |  124;  Dec.  Dig.  |  78.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8.  pp.  7276-7280,  7826.] 

2.  PimCIPAi:.  AND  SUBBTT  (|  69*)— COKSTBUO- 

Hon.  or  aobxeieent. 

Sureties  are  entitled  to  stand  by  the  let- 
ter of  their  bond. 

[Ed.  Note.— For  other  cases,  see  Principal 
Ud  Snrefcr,  Cent  Dig.  ||  106,  103H;  I>ec. 

3.  PiuraxPAL  AND  Stmnr  (|  144*)— Lxabil- 
ITT  or  SuBETT— Amount. 

While  no  private  agreement  between  the 
^ployer  and  a  salesman  could  increase  the 
liability  of  the  salesman's  sureties  under  a 
■arety  agreement  conditioned  for  tbe  salesman's 
return  of  diamonds,  etc.,  intrusted  to  him,  or 
ue  payment  to  his  employer  of  tbe  market 
nine  of  soy  such  niercDandise  sold,  in  order 
mt  the  sureties'  liability  may  not  exceed  the 
nlenDan's,  the  sureties  may  deduct  from  the 
lurket  value  of  goods  sold  any  commission  to 
which  tile  salesman  would  be  entitled  under  any 


personal  agreement  between  him  and  his  em- 
ployer. 

[Ed.  Note.-r-For  oUier  casea,  sea  Principal 
and  Surety,  Gent  Dig.  H  8^-896;  Dec.  IKg. 
I  144.*] 

4.  PUEADINO  (I  84*)—AlXBOATIONS  OF  OOH- 

PLAiNi^—OoNSTBUonoN—"  Value.  " 

An  allegation  of  the  complaint  in  an  ac- 
tion on  a  suretyship  agreement,  conditioned  for 
the  payment  of  the  market  value  of  any  goods 
Bold  by  the  principal,  that  the  goods  were  sold 
at  a  '^alue,^'  stated  meant  that  they  were  of 
that  market  value. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  SH.  66-74;  Dec.  Dig.  |  34.*J 

5.  Appiai,  and  Baacm  (|  S4S*)— Rivnw— TTn- 

NBCBSBABT  FINDINGS— FINDINGS  OONTBABT 

TO  Admissions, 

A  finding  of  a  fact  contrary  to  an  admis- 
sion of  the  complaint  upon  a  Question  not  in 
issus  was  nnnecessary  and  cannot  be  consid- 
ered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3331-S341;  Dec.  Dig.  f 
843.*] 

6.  Appeal  and  SbbOb  (f  717*)— Tkanscbipt— 
Contents— Opinion  or  Goubt. 

The  opinion  of  the  trisl  court  though  ap- 
pearing in  the  transcript  cannot  be  considered 
as  determining  any  question  of  fact. . 

[Ed.  Note. — For  oUier  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2967;  Dee.  Dig.  |  717.*} 

Appeal  from  Superior  Court,  San  Luis 
Obispo  County;  Wm.  M.  Finch,  Judge. 

Action  tbe  Wickereham  Company  against 
AnAte  Nichols,  as  principal,  and  others,  as 
sureties.  From  a  judgment  in  favor  of  tbe 
sureties,  plalntUT  appeals.  Reversed  and  re- 
manded for  new  trial. 

E.  L.  Foster  and  Charles  A.  Palmer,  of 
San  Luis  Obispo,  for  appellant  Carpenter  & 
Gibbons,  of  San  Luis  Obispo,  for  respondents. 

ALLEN,  P.  J.  PlalntUTs  action  was  based 
upon  an  undertaking  e.xecuted  by  Archie 
Nichols,  as  principal,  and  Hans  Christian 
Hansen  and  H.  H.  Carpenter,  as  sareties. 
This  undertaking  was  conditloDed  as  follows: 
"The  condition  of  the  above  obligation  is 
such  that  whereas  the  said  Wickersbam 
Company  has  employed  the  said  Archie 
Nichols  as  salesman  for  the  purpose  of  sell- 
ing diamonds,  watches,  clocks.  Jewelry,  and 
merchandise  belonging  to  the  Jewelry  busi- 
ness, and  have  delivered  unto  tbe  said  Archie 
Nichols  articles  and  samples  of  diamonds, 
watches,  clocks  and  Jewelry  of  various  kinds. 
Now,  therefore,  should  tbe  said  Archie  Nich- 
ols, well  and  truly  return  the  said  diamonds, 
watches,  docks,  and  Jewelry  so  delivered, 
unto  the  said  Wickersbam  Company ;  or  In 
case  the  said  Archie  Nichols  shall  sell  any  of 
said  merchandise,  then  in  that  case  to  pay 
over  to  the  said  Wickersbam  Company  the 
value  of  such  merchandise  so  sold ;  then  this 
obligation  to  be  void;  otherwise  to  remain 
In  force." 

The  record  discloses  that  an  agreement  ex- 
isted between  Nichols  and  plaintiff,  of  which 
the  sureties  at  tbe  time  of  signing  the  bond 
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wen  Ignorant,  to  the  effect  that  the  goods 
dellTered  to  Nlchola,  u  between  the  partiea, 
Bboold  have  a  value  equal  to  plalntUTa  re- 
tail price  for  kindred  goods ;  that  If  mdiols 
sold  any  of  the  goods  deUvered  to  him  he 
shonld  be  allowed  a  commission  of  20  per 
cent,  2S  per  cent,  and  33  per  crait.;  that 
upon  the  filing  of  the  bond,  and  under  the 
agreement,  plaintiff  delivered  to  mchola 
goods  to  the  value  of  (17,089.35;  that  of  anch 
goods  so  delivered  to  him  Nlchola  returned 
goods  to  the  value  of  $14,606.66;  that  of 
such  goods  so  delivered  he  sold  goods  to  the 
value  of  ¥2,462.69,  accounting  to  plaintiff 
only  for  the  sum  of  $490.  The  complaint  al- 
lies that  these  goods  so  sold  by  Nichols 
were  of  the  value  of  $2,604.20.  This  aver- 
ment In  the  complaint  as  to  the  value  of  the 
sold  goods  Is  not  denied  in  the  answer  filed 
by  the  sureties.  The  court,  however,  finds 
that  this  value  of  the  ^oods  sold  was  based 
upon  plaintiff's  usual  retail  price,  and  that  the 
commission  of  Nichols  on  account  of  such 
sale  under  his  agreement  amoonted  to  $586.- 
47.  The  court  accordingly  rendered  Judg- 
ment In  favor  of  plaintiff  and  as  against  the 
prlndpal  for  $1,376.32  but  In  favor  of  the 
sureties  for  their  costs.  From  this  jndgmrat 
In  favor  of  the  sureties  plaintiff  axveals  up<m 
the  judgment  roU. 

[1]  It  Is  obvious  from  the  findings  and  the 
whole  record  that  Qie  trial  court  determined 
that  under  the  terms  of  the  bond  the  sure- 
ties were  not  liable  for  the  value  of  any 
goods  sold  except  such  as  were  delivered  as 
samples;  that  unless  the  goods  delivered  as 
samples  were  sold  the  sureties  were  not 
bound.  We  are  of  opinion  that,  under  the 
conditions  of  this  bond,  the  sureties  were  li- 
able for  the  value  of  any  artl(des  of  jewelry, 
whether  samples  or  otherwise,  intrusted  to 
the  principal  for  sale,  but  that  their  liability 
only  extended  to  the  market  value  of  such 
goods  80  by  the  principal  sold  or  awroprlated 
to  his  own  use.  The  word  "value"  appearing 
in  the  bond  must  be  taken  to  mean  market 
value.  Eountz  v.  Klrkpatrlck,  72  Pa.  876.  13 
Am.  Bep.  687;  In  re  McGhee's  Estate,  105 
Iowa,  9,  74  N.  W.  695;  Jonas  v.  Noel.  98 
Tenn.  440,  39  8.  W.  724»  86  L.  B.  A.  862. 

it,  t]  Hie  sureties  are  ntltled  to  stand 
upon  the  letter  of  th^  bond  and  were  In 
no  wise  affected  by  any  private  agreement  be- 
tween the  principal  and  plalntlfl,  of  which 
th^  had  no  knowledge. 

[4]  TSm  allegation  of  the  plaintiff's  com- 
plaint that  the  goods  kHA  bad  a  value  of 
$%504.20  must  have  the  same  constroctlon 
given  It  as  to  the  word  *^alu^  as  the  sure- 
ties are  entitled  to  when  the  same  word  Is 
employed  In  the  bond.  While,  as  before  said, 
no  private  agreement  between  the  plaintiff 
and  Nichols  could  increase  the  liability  of 
the  suretiea,  nevurtheless.  In  order  that  the 
sureties*  obUgatlon  might  not  cxoeed  that  of 
the  prindpal,  the  saretiea  were  entitled  to 


a  reduction  from  the  market  value  of  any 
amount  to  which,  by  the  agreement  betweoi 
plaintiff  and  mchols,  NIdtols  was  entitled  to 
retain  as  com  mission.  Hie  oonrt,  however, 
having  flonnd  that  under  this  agreonent. 
Nichols  was  entitled  to  20  per  cent,  25  per 
cent,  and  8S  per  cent,  such  oommlsslons 
would  hsTe  aKregated  the  sum  of  $1,602.62. 
The  flndUig  of  the  conrt  Oiat  the  value  of  the 
goods  sold  or  appropriated  was  based  upon 
the  retail  prices  of  plaintiff  may  be  ignored 
for  die  reason  that  there  was  no  issue  ten- 
dered as  to  the  basis  of  valuer 

[I]  Plaintiff  alleging  the  valne  which  must 
be  acoq)ted  as  the  martet  value,  and  the 
snrettes  not  denying  this,  the  finding  was  un- 
neeossary  and.  being  in  opposition  to  the  ad- 
missions of  the  complaint,  cannot  be  con- 
sidered. 

[•]  While  the  opinion  <a  the  court,  whldi 
appears  In  Qie  transcript,  cannot  be  con- 
sidered as  determining  any  fact,  yet  from  the 
peculiar  diaiaeter  of  the  findings  and  the 
condoflifms  of  law  deduced  thNefrom,  it  Is 
obrlous  that  the  court  rendered  the  judg- 
moit  In  defendants*  favor  without  regard  to 
the  market  value  of  the  goods  and  upon  the 
sole  theory  of  the  nonliability  of  the  sureties 
for  articles  of  merchandise  sold  other  than 
samples.  We  are  of  opinion  that  Justice  de- 
mands a  reversal  of  this  judgment  rmdered 
in  respondents'  favor  and  that  a  retrial  of  the 
cause  be  had  in  order  that  the  rights  of  the 
parties  under  the  bond  and  evidence  may  be 
correctly  determined. 

The  judgment  In  favor  of  the  sureties  Is 
therefore  revMsed,  and  cause  remanded  for  a 
new  trlaL 

We  ooneor:  JAMES,  J.;  SHAW,  J, 


OAHPBIDLL  V.  BIOS.    (CSv.  1,869.) 
(District  Court  of  Appeal,  Second  DlstrieC^ 
Oatifomla.   Sept  22,  1913.) 

L  Ethhenoi  l74*>-^ooK  AocouirT&-<toPT 
OF  OaioiNAi.  Brtbt  Book— ADiossioi*. 
A  copy  of  a  bill  of  particulars,  constltut- 
iii^  a  statement  tit  account  between  the  par- 
ties, which  was  made  out  by  transcribing  itsma 
from  order  sheets,  pay  twm,  ate-  consQtating 
original  entries  which  were  In  plaintUTi  pos- 
session, and  could  have  been  put  Ik  eddaacc^ 
was  not  admissible  In  evidence;  it  btfng  neeee 
sary  to  offer  the  original  utrles. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  661-664.  666-^;  Dea  Dig.1 
174.*J 

2.  EvxDEifCB  (I  364*)— Book  Aoooubis  Ad- 

MISSION  AS  BVIDENCB. 

A  tradesman's  book  of  original  entries  is 
general^  admissible  in  evldoiee  as  prima  fade 
proof  at  tiie  aceonnts  shown  tiierdn,  when  sup- 
ported by  Us  oath. 

[Ed.  Note.— For  other  cases»  see  Evidence, 
Gent  Dig.  H  1432-1483;  Dee.  Dig.  |  SU!^ 

8.  PLUDino  (i  827*)  —  **Bizx  or  Punon- 

UkSS" — PUBPOSK. 

A  "bin  of  particolan"  sured  uptm  defend- 
ant Is  only  an  ampliflcatioB  of  the  complaint 
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intended  to  infom  defendant  of  the  sp«qt£c 
demands  made,  and  henoe  ia  no  more  admusible 
as  substantiTe  eridence  than  a  copy  of  th«  com- 
plaint would  be.  > 

[Ed.  Nt^e.—For  other  cases,  see  Pleading, 
Cent.  Di£.  M  993/  994;  PecTbig:.  f  327* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  pp.  796-797;  voL  8,  p.  7890.J 

Appeal  from  Superior  Court,  San  Diego 
County ;  W.  E.  Guy,  Judge. 

Action  by  John  Campbell  against  John  G. 
Sice.  From  a  JndgmeDt  for  plalntlflF.  de- 
fendant appeals.  Reversed. 

A.  H.  Sweet  and  Gbas.  H.  Forward,  both 
of  San  DlegOy  for  appellant  Patterson 
Sprigs,  of  San  Dleco,  tar  reapondent 

SHAW.  X  TO^  la  an  action  whereby 
plaintiff  aeAs  to  recorer  from  d^endant 
the  sum  of  1636.75  tor  materlala  need  and 
money  expended  for  labor  performed  In  the 
constmctlon  (tf  a  building  at  the  special  In- 
stance and  reauest  of  defendant  The  all^- 
tbms  of  the  complaint  were  denied.  Oefend- 
snt  appeala  from  a  Jndgment  rendered  in 
tHTor  of  plaintUL 

[1]  Some  time  after  the  commenconent  of 
the  action.  In  AiNrtl,  1911,  plaintiff,  In  re- 
sponse to  a  demand  therefor  by  defendant, 
deliTered  to  bim  a  bill  of  particulars  of  the 
account,  consisting  of  aeveral  hundred  items, 
opon  which  the  action  was  baaed.   At  the 
trial  plaintiff,  for  the  purpose  of  proving  the 
allegations  of  the  complaint,  poroduced  a 
copy  of  this  bill  of  particulars  so  served  upon 
defoidant,  and  called  plaintiflCs  bookkeeper 
to  the  stand,  by  whom  he  proved  that  dur- 
ing tbe  construction  of  the  building;  which 
appears  to  have  been  commenced  In  April, 
1910,  and  completed  in  July.  1910^  he  as 
bookkeeper  had  charge  of  and  kept  the  ac- 
coonts  betwera  plaintiff  and  defendant  He 
idenUfied  the  document  produced  as  a  true 
sod  eorrect  copy  of  a  statement  of  account 
between  tbe  parties,  showing  the  amount  due 
tcMQ  defendant  to  plalntlfit  for  labor  and  ma- 
terials nsed  in  tbe  work.    He  was  then 
uked:  "Are  those  items  correct  there,  as 
to  the  amount  of  the  payments  made?"  to 
vhicli  be  answered:  "Yes,  sir;   they  agree 
perfectly  with  my  book,  with  my  ledger." 
"Q.  Will  yon  state  to  the  court  whether  or 
not  this  Is  an  exact  copy  from  tbe  book 
of  original  entry?"  to  which  he  answered' 
"It  is,  yes."    "Q.  Made  by  yourself?    A.  I 
brileve  I  even  typewrlted  it  myself."  He 
ftfrtber  testified  that  he  copied  it  from  his 
ori^ual  order  slips,  which  were  entered 
from  the  timebooka  and  pay  rolls;  that  he 
did  not  have  a  book  showing  the  original 
entries,  but  bad  the  original  order  sheets 
from  which  be  made  the  statement  after 
Uie  salt  was  commenced.   Upon  this  showing 
PUintift  tendered  the  said  document  in  evl- 
ilence,  to  which  defendant  interposed  an  ob- 
jection that  it  was  Incompetent,  irrelevant, 
and  immaterial,  for  the  reason  that  it  was 


not  shown  to.  be  a  book  of  original  wtrles, 
and  no  foondatiott  laid  for  Its  introduction. 
This  objection  was  overruled,  and  the  paper 
admitted  in  evidence^  In  Oau  ruling  the 
court  clearly  erred. 

[2]  The  contention  of  respondent  is  shown 
by  the  following  excerpt  from  his  brief: 
"The  evidence  of  George  E.  Campbell  <the 
bookkeeper)  shows  that  the  said  account  or 
bill  of  particulars  was  copied  from  a  book 
of  original  entry,  and  on  cross-examination 
he  modified  his  statement  by  saying  that  they 
were  copied  by  himself  from  original  order 
Blips  kept  by  him.  It  makes  no  difference 
from  what  source  the  account  is  made,  so 
long  as  it  is  made  from  original  entries,  order 
slips,  or  what  not"  We  cannot  assent  to 
this  proposition.  "In  tbe  United  States  a 
tradesman's  book  of  ordinal  entries  is  in 
most  jnrlsdietlonB  received  in  evidence  as 
prima  fade  proof,  when  supported  by  tbe 
tradesman's  oath"  (1  Wharton  on  Bvldeuce, 
S  678);  and  thia  rule,  though  not  expressly 
declared,  has  tbe  sanctkm  of  numerona  au- 
thorities in  this  atete  (White  v.  Whitney, 
82  Cal.  163,  22  Pac.  1188;  Landla  r.  Turner, 
14  CaL  673).  The  rule,  contrary  to  the  com- 
mon tew,  had  Its  origin  In  the  neoesidty  of 
cases  arising  where  sncb  books  were  Oie 
only  evidence  of  tbe  matter  in  oontrovergy, 
and  were  therefore  the  best  evldwe  ob- 
tainable. Not  only  was  this  copy  ot  the 
bill  of  particulars  not  the  best  evidence,  but 
no  necessity  existed  for  its  Introduction,  for 
It  Gonclnslvely  appears  that  the  document 
was  transcribed  from  order  sheets,  pay  rolls, 
and  other  data,  constituting  a  bo<A  of  (ttlff- 
Inal  entry  (Hooper  t.  Taylor.  39  M&  224; 
Rowland  t.  Burton,  2  Har.  U)<eL]  288;  Ken- 
daU  v.  Field,  14  Me.  80,  SO  Am.  Dee.  728; 
Taylor  v.  Tucker,  1  Oa.  281),  In  the  posses- 
sion of  plaintiff  and  which  he  might  have 
produced,  thus  giving  defoidant  and  the 
court  an  opportunity  to  examine  it,  in  order 
to  determine  its  Integrity  and  correctness 
and  giving  to  plaintiff  ah  opportunity  to  ex- 
plain uy  errors  or  dlscrepamciea  therein  af- 
fecting its  weight  as  evidence^  We  are  re- 
ferred to  no  authority,  and  we  know  of  none, 
holding  that  a  party  to  an  action  may  copy 
a  book  of  original  entry  In  bis  posaesalon, 
withhold  the  original,  and  prove  his  case  by 
introducing  such  copy  in  evidence,  whlla^  on 
the  contrary,  numerous  anthorltleB  hold  such 
ruling  to  be  error.  See  Oeamer  t.  Shan- 
non. 17  Oa.  65,  68  Am.  Dec  226;  Halstead 
V.  Onppy,  67  Iowa,  600,  26  N.  W.  820;  Moody 
V.  Roberts,  41  Hiss.  74;  Sklpworth  v.  Deyell, 
88  Hun.  307,  31  N.  T.  Supp.  91S. 

[3]  Moreover,  a  bill  of  particulars,  served 
upon  defendant  In  response  to  bis  demand 
therefor,  Is  but  an  amplification  of  the  com- 
plaint {Edelman  v.  .McDouell,  126  Cal.  210, 
58  Pac.  028),  its  purpose  being  to  apprise 
defendant  of  the  specific  demand  of^  his  ad- 
versary, and  hence  there  would  be  as  much 
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propriety  in  receiving  In  evidence  a  com- 
plaint wherein  the  items  of  the  account  are 
set  forth  as  to  receive  a  copy  of  a  bill  of 
partlcnlara  served  npon  defendant  In  re- 
sponse to  his  demand  therefor. 
The  Judgment  la  reversed. 

We  concar:  ALLEN,  F.  J.;  JAMES,  J. 


KONDA  T.  FAT.     (Civ.  1,327.) 
(District  Court  of  Appeal,  Second  District.  Cal- 
ifornia.   Sept.  20,  1913.) 

1.  PLEAniRQ  (i  376*)— Facts  Adhitibd— Ni- 
CEB8ITT  ov  Proof. 

Where,  in  a  real  estate  broker's  action  for 
commission  due  nnder  an  employment,  the  an- 
swer admits  the  employment,  no  proof  need  be 
made  of  the  written  employment  required  by 
Civ.  Code,  S  1624,  subd.  6. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S{  1225-1227 ;  Dec.  Di«.  {  876.*] 

2.  BsoKBBs  (i  84*)— Acnoir  vob  Cohhibbiok 
— Pleading  and  Pboof. 

Where,  in  a  real  estate  broker's  action  for 
a  commission,  plaintiff  relies  upon  a  contract 
made  by  the  vendor  and  vendee  for  his  benefit, 
which  contract  be  could  enforce  under  the  ex- 
press provisions  of  Civ.  Code,  |  1569,  at  any 
time  before  its  rescission,  and  does  not  rely 
upon  an  employment,  and  where  employment  is 
pleaded  by  defendant  as  a  basis  of  establisbing 
a  confidential  relation  and  showing  as  a  defense 
that  plaintitE  violated  such  relation,  the  burden 
is  on  defendant  to  prove  such  employment;  a 
denial  of  same  by  plaintltF  being  presumed. 

[Ed.  Note.— For  other  cas^  see  Brokers,* 
Cent  Dig.  II  104,  106;  Dec.  Dig.  |  84.*] 

S.  Bboeebs  (i  86*)— Action  fob  Comhission 
—Defense— SxPBBssioN  of  Opinion. 

Where,  in  a  real  estate  broker's  action 
against  the  purchaser  for  a  commission,  de- 
fendant claimed  that  he  relied  upon  false  state- 
ments as  to  the  market  value  of  the  property 
and  as  to  the  amount  of  a  loan  which  a  cer- 
tain hank  would  make  upon  it,  and  the  evidence 
showed  that  defendant  made  fonr  trips  to  ex- 
amine the  land  and  tested  the  soil,  and  that 
the  land  was  located  in  tbe  same  vicini^  as 
the  bank,  a  verdict  for  plaintiff  was  proper; 
the  statements  made  to  defendant  being  mere 
matters  of  opinion  upon  which  he  was  not 
aathorized  to  and  did  not  rdy. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  H  116-120;  Dec.  Dig.  |  86.*] 

4.  BVIDENOC  <i  474*)— Cohfetenot— Mabkxt 
Valtti. 

Market  value  of  land  is  not  provable  s<dely 
1^  expert  testimony  but  may  be  proven  by  the 
testlnumj  of  perscois  living  in  the  neighbor- 
hood. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oat  Dig.  K  2196-2219;  Dee.  Dig.  |  474.*] 

&  AFPBAI.  and  ErBOB  (I  1073*)— FlKOINOS— 

Bbokebs. 

Where,  in  a  real  estate  broker's  action  on 
a  contract  made  by  the  vendor  and  vendee  for 
his  benefit,  there  ts  evidence  that  tbe  contract 
was  rescinded  before  suit,  but  no  finding  there- 
on, a  judgment  for  defendant,  to  which  such 
finding  is  eseential,  wUl  not  be  affirmed  on  ap- 
peal: it  not  being  witiiin  the  province  of  the 
appellata  court  to  supply  omitted  findings. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4240-4247;  Dee.  Dig;  | 
1073.*] 

A[^>eal  from  Superior  Court,  Los  Angeles 
Ootinty;  Frederick  W.  Honser,  JnOge. 


Action  by  Anton  Konda  against  F.  E.  Faj*. 
From  a  Judgment  for  defendant,  pl^tiff  ap- 
peals.  Reversed  and  remanded. 

Hurry  A  Knnpp,  of  PortervlUe,  for  Wti- 
lant  WUliam  L.  Kuebn,  of  Lob  Angeles, 
for  respondent 

ALLEN,  P.  J.  Plaintiff  declared  upon  a 
written  agreement  entered  Into  between  de- 
fendant and  one  Plnth,  through  which  an 
exchange  of  real  property  was  sought  to  be 
effected.  This  agreement  atter  a  speclflca- 
tton  of  the  terms  of  exchange,  contained  a 
farther  agreement:  "That  each  shall  pay 
one-half  of  the  commission  to  Anton  Konda 
for  his  services  as  agent  in  arranging  this 
exchange,  and  that  each  agrees  to  pay  ai* 
his  part  of  such  commission  the  sum  of 
$500."  Defendant  by  his  answer  admitted 
tbe  execution  of  the  agreement  but  allied 
that  plaintiff  was  In  his  employ  as  agent  to 
effect  the  exchange,  and  that  by  reason  of 
false  and  fraudulent  representations  of 
plaintiff  as  to  the  value  of  the  premises  own- 
ed by  Plnth,  and  In  relation  to  the  amount 
which  a  certain  local  bank  was  ready  and 
willing  to  loan  thereon,  he  was  Induced  to 
enter  into  the  agreement ;  that,  before  plain- 
tiff brought  the  suit  and  upon  discovery  of 
the  fraud,  he  paid  Pluth  a  sum  of  money  to 
be  released  from  the  contract  and  the  same 
was  by  tbe  agreement  of  the  parties  rescind- 
ed. The  trial  conrt  found  that  before  the 
exchange  defendant  had  employed  plaintiff 
to  effect  and  procure  bu<^  exchange ;  that  a 
confidential  relation  therefore  existed,  and 
that  plaintiff  had  made  the  fBlse  statements 
alleged  knowing  the  same  to  be  false,  upon 
the  troth  of  which  defendant  relied  and  was 
thereby  deceived  and  misled  to  his  Injury: 
that  defendant  was  a  stranger  in  the  vi<^t}- 
of  the  lands  and  did  not  know  the  market 
value,  nor  the  value  placed  th^eon  by  tbe 
bank,  or  Xhe  amount  whidi  It  would  loan 
thereon,  but  in  the  proposed  exchange  cod- 
flded  altogether  in  the  statemHita  of  plain- 
tiff as  agent.  Judgment  was  accordingly  en- 
tered in  defendant's  fiivor,  from  which,  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals upon  a  statement  of  the  case. 

[1]  Appellant  Insists  upon  the  inaccuracy 
of  the  finding  with  reference  to  his  employ- 
ment and  the  relation  of  agency  fonnd  to 
exist  Were  the  action  one  to  recover  com- 
missions due  under  an  alleged  employment 
and  the  answer  admitting  the  employment, 
no  proof  of  written  employment  would  be 
necessary,  as  required  by  subdivision  6,  S 
1624,  Civil  Code,  as  the  answer  furnishes 
the  proof  which  the  statute  requires.  Jami- 
son V.  Hyde,  141  Cat  112,  74  Paa  695. 

[2]  But  where,  as  in  this  case,  such  em- 
ployment Is  not  dalmed  by  plaintiff,  and  the 
fact  thereof  is  pleaded  by  defendant  as  a 
basis  of  establishing  a  confidential  relation, 
in  order  to  change  the  role  affecting  false 
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fitatemoits  of  Talne  wben  ocmaidered  as 
tending  to  establlBb  fraud,  it  abonld  follow 
that  BDdi  prior  ageaey  abonld  be  provra  by 
defradant^  as  andor  dot  aystem  of  idcadlng 
tbe  doilal  tbereof  by  plaintiff  la  presumed. 
The  record  dlaclosea  no  evidence  tending  to 
show  sncb  confidential  relation  between  de- 
fendant and  plaintiff  before  or  when  tbe  ex- 
change agreement  was  executed.  On  the 
contrary,  It  appears  tbat  a  valid  agreement 
for  conunisslons  bad  been  entered  into  be- 
tween idalntlff  and  Plntb,  through  which 
Plath  had  agreed  to  pay  plaintiff,  upon  ef- 
fecting an  exchange  acceptable  to  bim,  6  per 
c«t  upon  an  eBtimated  value  of  ^>000. 
The  sltuatton  of  tbe  parties  at  tbe  time  of 
the  exchange  was  this:  That,  upon  the  ex- 
change being  effected,  Platb  was  obligated 
to  pay  plaintiff  $1,000,  and  defendant  was 
uoder  no  legal  obligation  to  pay  him  any- 
thing. This  condition  being  recognized  by 
the  contracting  parties,  and  obviously  In- 
teoding  to  relieve  Pluth  of  part  of  tbe  bur- 
den, It  was  agreed  between  Pluth  and  de- 
fendant that  defendant  would  pay  plaintiff 
une-balf  of  the  amount  due  from  Pluth. 
This  contract  being  one  expressly  tor  tbe 
boDeSt  of  plaintiff,  he  possessed  the  right, 
iioder  section  1559  of  the  Civil  Code,  to  en- 
force the  same  at  any  time  before  tbe  par- 
ties thereto  rescinded  It,  and  It  was  this 
right  which  plaintiff  by  his  action  was  seek- 
ing to  enforce.  Omitting,  then,  from  consid- 
eration tbe  allegations  of  employment  found 
ia  the  answer,  there  is  no  evidence  support- 
ing the  flTniing  that  plaintiff  in  the  matter- 
of  the  exchange  was  acting  as  tbe  agent  of 
defendant 

[3]  There  remains  the  question  as  to  the 
effect  which  should  be  given  false  state- 
ments of  market  valae  either  by  Pluth  or 
Ills  agent.  There  Is  foond  in  the  record 
nothing  tending  to  show  that  either  Pluth 
ur  plaintiff  assumed  a  knowledge  of  value 
baaed  upon  other  declared  statements  of 
fact,  as  was  the  case  In  Winkler  v.  Jerme, 
12d  Pac  804,  nor  any  evidence  tending  to 
$how  tbat  the  expressed  opinion  as  to  the 
value  was  a  dlahoneet  one,  in  which  case 
deceit,  if  practiced,  an  action  therefor  would 
not  li&  Barron  Estate  Co.  v.  Woodruff  Co., 
1S3  CaL  S73,  126  Pac.  851.  In  fact,  there  is 
Dothlng  In  tbe  record  tending  to  show  the 
value  of  defendant's  property  wUch  was  ex- 
changed, and  as  a  consequence  that  through 
the  exchange  he  had  paid  what  was  the 
equivalent  of  $125  per  acre.  The  statement 
of  the  case  shows  that  defendant  made  four 
trips  to  examine  this  land,  tested  the  soil, 
and  made  a  critical  examination  thereof. 

[4]  Market  value  is  not  a  question  of  Bd- 
eooe  or  skill  upon  which  only  an  expert  can 


give  an  opinion.  Persona  living  In  the  neigh- 
borhood may  be  presumed  to  have  sufficient 
knowledge  of  tbe  market  valuew  Spring  Val- 
ley W.  W.  T.  Drinkhouse,  82  CaL  540,  28 
Pac.  681.  Pomeroy's  Bqnitr  Jurispmdence 
(3d  BdO  S  878,  lays  down  the  rule  that  a 
statemoit  at  to  value  expressed,  not  as  an 
oplnl(m,  but  aa  an  existing  tact  material  to 
tbe  transaction,  becomes  an  affirmation  of 
fact  Tbla  la  true  when  no  opportunity  is 
at  band  to  ascertain  value  otherwise  than 
from  atatement;  but  as  said  In  Strait  v.  Wll- 
Mns,  16  CaL  App.  188,  U6  Pac.  685:  "It 
was  never  intended  to  eatabllab  a  nile  that, 
where  parties  have  an  equal  opportunity  to 
determine  valuer  one  might  neglect  tbe  op- 
portunity and.  If  subsequently  to  hia  inter- 
est, avoid  tbe  contract  mer^  because  an  in- 
flated value  was  fixed  by  tbe  other  party  to 
the  exchange.  To  aroly  Bucb  rule  generally 
In  the  ordinary  altalrs  of  life,  where  <^9or- 
tunity  exists  to  ascertain  tbe  truth,  would 
be  to  encourage  rather  than  to  prevmt  or 
punish  frand."  The  land  of  Pluth  Is  shown 
to  be  in  the  vidnlty  of  PortervUle,  where 
the  bank  referred  to  was  located.  Defend- 
ant had  every  opportonlty,  through  Inquiry 
of  neighbors  or  of  the  bank,  to  ascertain  the 
market  value  of  the  property  or,  If  he  want- 
ed a  loan,  to  have  ascertained  from  the  bank 
what  amount  It  would  loan  thereon.  He 
should  not  be  permitted  to  blindly  rely  upon 
statements  of  interested  parties  when  means 
of  correct  information  was  at  hand.  We  re- 
gard the  statements  made  by  plaintiff  to  him 
as  matters  of  opinion  only  and  not  such  state- 
ments as  would  warrant  defendant  in  treat- 
ing the  same  as  statements  of  fact  when  the 
opportunity  was  present  to  ascertain  the 
weight  which  should  be  given  them.  In  our 
opinion,  therefore,  the  finding  as  to  the  con- 
fidential relation  between  plaintiff  and  de- 
fendant being  unsupported,  that  ellminatiug 
such  confidential  relation,  the  representa- 
tions found  to  have  been  made  under  the 
circumstances  were  not  such  as  to  entitle 
defendant  to  be  relieved  from  his  contract 

[I]  The  record  contains  evidence  fully 
Buppor^g  the  allegation  of  defendant  in  his 
answer  to  the  effect  that  the  agreement  made 
for  plaintiff's  benefit  had  been  rescinded  be- 
fore suit,  but  no  finding  was  made  thereon. 
Had  a  finding  been  made  In  conformity  to 
the  proof  in  the  record,  the  judgment  would 
be  affirmed,  notwlthstonding  tbe  errors  to 
which  reference  has  heretofore  been  made. 

It  Is  not  within  the  province  of  this  court 
to  supply  omitted  findings,  and  the  Judgment 
will  therefore  be  reversed,  and  cause  re* 
manded  for  a  new  trial. 

We  concur:  JAMES,  J;  SHAW,  J. 
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JOHNSON  T.  ALI*  NiaHT  A  DAT  BANE. 

(Civ.  1,252.) 

(District  Court  of  AppoU,  Second  District^  Ctlr 
Ifonda.    Sept  10^  ISOS.) 

Appbal  and  Ebbob  (I  1011*)— FtHDmw  BT 
OovBT^onrxjcnNo  EviDBiioa  — Govou;- 

A  finding  by  tbe  trial  court  of  the  material 
facts  made  upon  conflicting  evidence  !■  ctm- 
closfre. 

[Bid.  Note.— For  other  cftses,  see  Api>eal  and 
Error,  Cent.  Dig.  H  8988-^088;  Dee.  Dig.  f 

1011.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  C.  W.  Norton,  Judge. 

Action  by  Jobu  O.  Johnsoa  agafust  the 
All  Night  &  Day  Bank.  From  a  Judgment 
for  plaintiff  and  an  order  denying  a  mottoa 
for  a  new  trial,  defendant  aM>«ila.  Affirmed. 

Ttaner,  Taft  &  OdeU,  of  Loa  Angeles,  for 
appellant  D.  E.  Traal^  of  Lm  Anftfe%  tor 
respondent 

JAMES,  T.  Plaintiff,  being  own«r  of 
a  91.S(»0  credit  at  a  bank  In  South  Dakota, 
drew  a  draft  against  that  depositary  and 
placed  It  with  d^ndant  for  collection.  At 
the  time  this  draft  was  delivered  to  defend- 
ant tank,  a  man  named  Dlzon,  a  oonfldonee 
operator  who  had  chosen  plaintiff  as  a 
tim,  was  present,  and  It  appears  that  the  de* 
posit  slip  issued  by  defendant  as  a  receipt 
for  the  draft  was  made  out  in  tbe  name  of 
Dixon  and  dellTcred  to  the  latter.  When 
the  money  was  collected  defendant  paid  It 
over  to  Dixon.  Plaintiff  later  made  demand 
that' the  $1,500  be  paid  to  him,  whidi  tbe 
bank  refused,  and  this  action  was  then 
brought  On  a  former  trial  Judgment  was  In 
favor  of  defendant  That  Judgment  was  re- 
versed upon  an  api>eal  heard  In  this  court 
See  Johnson  v.  AU  Night  ft  Day  Bank,  17 
CaL  App.  671, 120  Pac.  432.  The  case  coming 
on  for  a  new  trial,  plaintiff  secured  Judg- 
ment Defendant's  motion  tor  a  new  trial 
was  denied,  and  this  appeal,  taken  from  that 
order  and  from  the  Judgment,  followed.  The 
evidence  heard  at  the  second  trial  differed 
not  at  all  in  substance  from  that  presented 
at  the  first  hearing.  It  was  the  contention 
of  defendant  that  plaintiff  had  orally  direct- 
ed It  to  pay  over  the  money  when  coHected 
to  Dlzon.  Plaintiff  testified  that  he  gave  no 
such  authorization. 

Conceding  the  most  that  can  be  allow- 
ed in  favor  of  the  contention  of  appellant 
(that  Is,  admitting  thai  under  the  proof  made 
It  does  not  appear  that  a  Judgment  In  favor 
of  defaidant  would  find  no  support  In  the 
evidence).  It  must  be  agreed  that  there  was  a 
conflict  of  evidence  upon  the  main  Issue,  a 
conflict  which  the  findings  of  the  trial  Judge 
settled  and  determined  conclusively.  Tbe 
opinion  filed  when  this  cause  was  decided 
on  the  first  appeal  expresses  the  present 


views  of  the  court  npon  the  matters  therein 
discussed. 
The  Judgment  and  order  are  affirmed. 

W«  concuri  ALLBN.  P.  J.;  SHAW,  J, 


OOBDBT      BUTTBBFIBLD  «t  iL 
(OlT.  lAll.) 
(District  Court  of  Appeal,  Third  District,  GU- 
ifomla.   Oct  1,  1918.) 

1.  HmSS  AND  MlITEBAtS  d  29*)— LOCAIUX^ 
InTEHraBElTCB  BT  TBBSPASSEBB. 

The  ittcboate  rights  of  tbe  loeator  ef  a 
mining  claim  cannot  be  defeated  hT  the  twb 
or  trespasses  of  others. 

[£d.  Note. — For  other  cases,  see  Mines  and 
MineralH,  Cent  Dig.  U  66-72;  Dec  Dig.  f 
29.*] 

2.  Mines  anu  Minbbals  (S  29*)— Cebtificatb 
Or  Location— Amendment. 

An  amended  notice  of  the  location  of  a  min- 
ing  claim  relates  back  to  tbe  original  DOtic«^ 
notwithstanding  Intervening  locations,  if  mad* 
to  cure  obvious  defects  in  the  original  notice 
without  including  any  new  ground. 

[Fd.  Note.— For  other  cases,  see  Mines  and 
^erals,  Gent  Dig.  H  66-72;   Dec.  Dig.  | 

3.  Mines  and  Minbbau  (H  29*)— Location— 

FxcBSfi  OF  GBOTTND. 

A  location  In  excess  of  the  statntOfT  lladt 
is  voidable  only  as  to  the  excess,  if  it  is  mads 
in  good  faitb  and  does  not  injure  any  one  else. 

[Ed.  Note,— For  other 'cases,  see  Mines  and 
Minerals,  C^t  Dig.  H  66-72;    Dec  Dig.  | 

4.  Mines  and  Minebalb  (|  21*)— Location— 
auehduent. 

A  notice  of  the  location  of  mineral  land 
may  be  amended  if  that  can  be  done  withont 
pr^udidng  tbe  rights  of  othen. 

[Ed.  Note^For  other  cases,  aee  Mines  and 
Minerals.  Cent  Dig.  H  WSb;   Dea  Dig.  I 

6.  Mines  and  Minebalb  (1  29*)— Location— 

Masking  Ground. 

If  a  mining  claim  is  tuffieiently  msrfeed 
on  the  ground,  end  all  necessary  acts  of  loca- 
tion are  done,  the  rights  thereby  acquired  by 
tbe  locator  cannot  be  divested  by  tbe  subse- 
quent obliteratioo  of  the  location  marks  or 
removal  of  the  stakes  withont  tbe  iocator'B 
fault,  and  the  fact  that  the  stakes  cannot  af- 
terwards be  found  raises  no  infereoee  against 
tbe  sufficiency  of  the  original  maikinga. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  66-72;    Dec  Dig.  I 

6.  Mines  and  Minbbau  d  20*)— Location— 
Mabeino— TlUE. 

A  iHaim  may  be  merited  at  any  time  be- 
fore an  Uttervenlng  right  Is  aoqnlred,  irrespec- 
tive of  whether  tbe  time  of  nuufklog  is  reason- 
able. 

|Ed.  Note.— For  other  eases,  see  Mines  and 
Minerals,  Cent  Dig.  ||  4(M4;  Dec  Dig.  I 
20.*] 

7.  Mines  and  Minebau  (J  88*)— Ojntestbd 
Claims— SuFFicixNCT  of  Evidence — Land 
Located. 

Evidence,  in  an  action  to  determine  title 
to  a  mining  claim,  held  to  show  that  plaintiff's 
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origiiial  locfttloii  ma  not  Idtendad*  to  sail 
not  iatdtid«  the  lud  ia  vrnttowraf, 

{EA.  Not&— For  other  eawa,  om  Kinee  and 
Minerata,  Cent  Dig.  H  ST^-USi  Dea  Dig. 

8.  MiNSS  AND  HiNKBAXS  (|  38*)— GONTTSTSD 
CLAIM8  —  AcnOWS  —  SUmoriNOT  OF  Bvi- 
DBKCK. 

Evidence,  In  an  aotioB  to  detwmine  title 
to  a  mining  claim,  held  to  sostaJn  a  finding 
that  plaintlfTB  only  purpose  in  amenoing  bis 
otiglnal  notice  of  location  was  to  take  advantage 
of  a  aabngDent  discovery,  made  hy  one  vbo 
had,  at  the  time,  located  the  ground  in  good 
faith,  and  that  plaintiff  did  not  originally  in- 
tend to  claim  the  ground. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
maerals.  Cent  Ddg.  »  87%-118  ;  Dec.  Dig.  i 

Appeal  tiam  Superior  Oosr^  FlttsuB  CoDlft^ 

ty;  J.  O.  Moncur,  Judge. 

Action  by  Henri  GObert  against  r.  L.  But- 
terfleld  and  others.  From  a  Judgment  for 
defendants.  plalntlfT  appeals.  Affirmed. 

L.  X.  Peter,  o£  Quincy,  for  appellant  H. 
B.  Wolfe,  of  Qtilncy,  for  reapondents. 

GHIPMAN,  P.  J.  Plaintiff  brings  the  ac- 
tion to  determine  ills  title  to  a  certain  quartz 
mining  claim  situated  In  Plumas  county  and 
aUeging,  among  other  things,  that  defend- 
ants had  wrongfully  entered  upon  said  claim 
and  were  removing  ore  therefrom,  and  pray- 
ing fbr  an  InjuncQon  to  prevent  the  sal^ 
trespass.  Defendants  denied  platntUTs  own- 
ership, and  claimed  ownership  In  defendant 
Bntterfleld,  The  controversy  relates  to  A 
triangular  parosl  at  land  situated  at  the 
easterly  end  of  the  so-called  Old  Harry 
Qoartz  claim,  her^  referred  to  as  Hie  Old 
Harry,  claimed  b7  plaintiff  and  the  west- 
erly end  of  Uie  so-called  Old  Han?  Exten- 
sion quartz  claim,  berdnafter  referred  to 
as  the  Old  Barry  Eztoudon,  claimed  bj  de- 
fendant Butterfleld  and  under  lease  to  de- 
fendants Shlnn  and  Smith.  The  ownership 
irf  the  respective  elalma  as  alleged  in  the 
pleading  is  not  disputed  exc^t  as  to  the 
>maU  idece  of  land  In  controversy,  and  the 
qnestton  here  Qoncerns  only  the  location  of 
the  boundary  line  between  the  two  claims. 
This  triangular  piece  of  land  la  24a7  feet 
*lde  at  the  northerly  boundary  line  of  the 
two  clalma  end  tapers  close  to  a  common 
point  marblog  the  southeasterly  comer  of 
plalntifrs  claim  and  the  southwesterly  corner 
of  defendants'  claim.  The  court  found  that 
defendant  Butterfleld  ia  the  owner  of  the 
United  land,  and  defendants  Shlnn  and 
Smith  lessees  thereof  with  an  option  to 
purchase.  The  restraining  order  was  ac- 
cordingly dlschan^  and  judgment  passed 
for  defendants.  Plaintiff  appeals  from  the 
Judgment,  and  bi^gs  here  tbe  judgment  roll 
ud  a  diUy  certified  transcript  of  tiie  pro- 
ceedhigs  at  the  trial. 

A  motion  was  made  by  plaintiff  to  have 
the  cause  submitted  on  briefs  on  file,  under 
rnles  2  ttlft  Pac.  li)  and  5  (119  Paa  x)  be- 


eaoee  of  xwvonOeida'  fhUnre  to  f&e  tkdr  re- 
ply mief  in  Ome  Beq^oauleirta- made  no 
appeutmce  at  tiie  bearing  of  a»  nvrtlDn,  and 
bave  IIM  no  bzlef>  T&e  cause  was  mbmlt- 
ted  fiar  deeUoA  In  aeoorOuUie  with  aald  ni»- 
tion. 

It  appeared  that,  m  December  13,  1899, 
plaintIS  posted  on  Us  claim  a  preUmlnary 
notice,  and;  on  July  11,  1000,  his  final  notice 
of  location.  These  notl<»s  stated  that  the 
land  was  In  Plumas  township,  Plumas  conn- 
ty,  on  nmy^  land  of  the  United  States, 
"and  particolarly  described  as  follows:  Be- 
glnntog  TOO  tt  east  of  notice  posted  at  point 
(tf  disoorery  and  running  westerly  1000  ft 
tdgether  with  300  ft  of  snrfaoe  ground  on 
each  side  of  the  lode  or  vein.  The  eoctcrlor 
boondaries  are  definitely  marked  so  as  to 
be  readily  traced."  On  July  SI,  1913,  plaiu- 
tiff  posted  u  "amended  notice  of  Quartz 
location,"  in  whldi  Ms  former  locatien  was 
extended  easterly  to  definitely  include  the 
disputed  piece  of  land,  and  he  declared  la 
his  notice  that  it  vtas  "for  the  purpose  of 
antnidlng"  the  sold  preliminary  and  final 
notices  of  1880  and  1900.  On  August  10. 
Idia,  he  posted  another  amended  notice  of 
locatl<Hi  Ln  which  he  declared  his  purpose  to 
be  to  amend  his  preliminary  and  final  no- 
tices of  said  claims  made  in  1899  and  1900, 
and  also  to  amend  his  amended  locatlo« 
posted  on  July  81,  1912.  Plointifrs  amended 
complaint  describes  his  claim  so  aa  deSoitely 
to  inelnde  the  disputed  land.  De^dants  in- 
troduced evidenee  of  the  location  of  the  Old 
Harry  Extension  pwted  On  the  claim  Janu- 
ary 1,  WIS,  by  Robert  IfcAuley ;  also  a  qutt- 
dalm  deed  by  McAnley  of  said  mining  claim 
to  F.  L.  Bntterfleld,  dated  July  16,  1912; 
also  a  notice  of  location  by  Butterfield 
wMcb  declared  that  It  "was  for  the  purpose 
of  amending  and  perfecting  the  description 
ot  the  Old  Harry  Bxtension  gttartz  <4alm, 
the  notice  of  the  location  of  wltlcfa  is  record- 
ed In '  voL  10  of  Quartz  Claims,  Plumas  Go. 
records,**  the  notice  of  location  posted  and 
recorded  by  McAuley.  This  amended  loca- 
tion was  posted  on  the  claim  August  2. 1912. 
Plaintiff's  amended  location  and  the  McAn- 
ley location  and  Butterfleld's  location  em- 
braced the  disputed  land. 

[1-6J  Appellant  states  certain  propositions 
wbldi  may  not  be  controverted:  That  a  lo- 
cator cannot  be  deprived  of  his  Inchoate 
rights  by  the  tortious  acts  of  others;  nor 
can  an  Intruder  and  trespasser  Initiate  any 
rights  which  ndll  defeat  those  of  a  prior  dis- 
coverer. Erhardt  v.  Boara,  U3  U.  B.  S27,  fi 
Siip.  Ct  560,  28  L.  Ed.  1113.  That  where 
the  object  Is  to  cure  obvious  defects,  and 
there' is  no  attempt  to  Include  new  gronnd, 
the  amended  certificate  will  relate  back  to 
the  original,  notwithstanding  Intervening  lo- 
cations. Llndley  on  Hlnes,  p.  719.  That  a 
location  in  excess  of  the  statutory  limit, 
where  It  injures  no  one  when  made,  If  made 
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In  good  &lth,  iB  voidable  011I7  oa  to  the  ex- 
cess. Lindley  on  Mines,  p.  664.  That  a  lo- 
cator may  amend  his  location,  U  It  can  be 
done  without  prejudice  to  the  rights  of  oth- 
ers. Id.,  084.  That  where  the  claim  is  once 
Buffldently  marked  on  the  ground,  and  all 
necessary  acts  of  location  are  performed,  a 
right  vests  in  the  locator,  which  cannot  be 
divested  by  the  sabseqnent  obliteration  of 
the  marks  or  removal  of  tiie  stakes  without 
the  fault  of  the  locator.  If  the  evidence 
shows  that  the  boundaries  were  originally 
marked,  the  fact  that  the  stakes  then  set 
could  not  In  later  years  be  found  raises  no 
presnmptton  ^Inst  the  validity  of  the  orig- 
inal maiUns.  Id.,  691,  692.  That  a  dalln 
may  be  marked  at  any  time  prior  to  the  ac- 
quisition of  an  intervening  right,  regardless 
of  the  qneetlon  as  to  whether  the  time  with- 
in which  such  marking  was  made  is  leason- 
able  or  not   Id.,  pp.  697,  679. 

The  case  turns  largely  on  the  fact  whether 
the  plaintiff  originally  placed  a  stake  at  the 
point  now  claimed  as  his  northeast  corner, 
being  the  p<^t  at  which  he  placed  a  stake 
when  he  surveyed  and  posted  his  amended 
location  In  1912,  and  whether  he  claimed 
originally  his  easterly  end  boundary  to  be  on 
a  line  leading  from  said  northeast  comer  to 
the  point  originally  and  now  claimed  to  be 
his  southeast  comer,  which  is  substantially 
Botterfleld's  southwest  comer.  Plaintiff  was 
the  only  witness  to  his  having  placed  a  stake 
for  bis  northeast  comer  at  the  point  above 
referred  to.  He  testifled  that  It  was  the 
same  u  the  staire  at  the  othw  comers; 
that  It  was  pulled  op  and  ttuown  away 
about  two  or  three  months  later,  and  be 
never  replaced  it  for  the  Teaaon,  as  he  testi- 
fled: "I  got  a  witness  tree  marked ;  I  think 
the  witness  tree  show  my  post  was  there." 
He  testifled  that  be  marked  the  lines  by  blaz- 
ing the  trees  between  the  coraen,  and  that 
these  blazed  trees  plainly  marked  bis  line  and 
were  as  near  to  it  as  he  could  flnd  tbem.  He 
testifled  that  without  compass  or  chain  he 
stepped  <^  the  distances  from  comer  to  cor- 
ner, commencing  at  tbe  southwest  comer  of 
his  claim  and  endeavored  to  mark  oat  a 
piece  of  ground  whose  sides  were  of  equal 
length  uid  the  ends  parallel,  as  near  as  he 
could.  When  his  survey  was  made  it  ap- 
peared that  his  north  boundary  line,  as  he 
then  claimed  it,  was  about  160  feet  longer 
than  his  south  boundary  line,  DrtiUe  tbe  two 
end  lines  were  within  a  few  feet  ot  tiie  same 
length.  His  explanation  of  tbe  difference  be- 
tween tbe  north  and  south  lines  was  shown 
not  to  be  satistactoiy.  Witness  Barbee,  who 
surveyed  plaintiff's  claim,  commencing  Au- 
gust 22,  1912,  testifled  that  he  located  the 
comers  and  lines  under  idainttfTs  direction, 
he  himself  having  no  knowledge  ot  th^  ex- 
cept as  Imparted  by  idaintiff;  that  be  found 
no  comer  at  the  point  claimed  as  plaintUTs 
nortbeast  comer,  but  found  the  other  co> 
ners.  He  was  asked,  on  cross-examination: 
**Q.  Was  Ui^e  any  evidawe  of  m  stake  or 


mound  of  rock  at  or  near  this  place  yon  es- 
tablished as  the  northeast  comer?  A.  No, 
Bir."  Of  tbe  blazed  tree  he  found  eight  or 
nine  feet  from  where  he  placed  the  comer, 
he  testifled  that  It  was  blazed  on  the  east 
and  west  sides  and  not  on  the  north;  that 
it  was  not  blazed  as  he  would  have  blazed  It 
to  mark  a  comer;  that  he  would  not  have 
taken  it  for  a  comer  tree  but  as  a  line  tree ; 
and  that  plaintiff  "did  hot  claim  that  was 
a  comer."  He  testifled  that  he  funnd  Uaxed 
trees  along  tbe  boundary  lines  which  plain- 
tiff pointed  out  as  having  been  marked  by 
him  as  boundary  trees.  Witness  Barbee  also 
testifled  that  he  noted  but  one  blazed  tree 
between  the  original  northeast  comer  and 
the  northeast  comer  established  in  this  sur- 
vey of  April,  1912,  a  distance  of  278.5  feet 
as  shown  by  defendants'  plat  Exhibit  B. 
There  was  evidence  that  there  were  a  good 
many  trees  along  that  line  which  might  well 
have  been  marked  as  line  trees  if  a  line  bad 
been  run  there.  Witness  Barbee  also  testi- 
fied that  be  saw  no  evidence  of  any  work  or 
mloli^  done  on  plalntUTs  claim  east  of  the 
line  now  claimed  as  Butterfleld's  west  bound- 
ary line,  except  the  work  in  tbe  shaft  being 
done  by  defendants  at  the  time  Barbee  made 
his  survey.  He  found  and  located  on  his 
pla.t  the  tunnels,  drifts,  and  shafts  and  otber 
workings  done  by  plaintltf  since  be  located 
the  claim  in  1900.  Barbee  also  testified  that 
he  found  no  center  end  stakes  of  plaintiff's 
claim  and  no  center  or  lode  line  blazed. 

Surveyor  Watson  was  a  witness  for  de- 
fendante  and  made  a  plat  (defendanti^  Bx- 
lilbit  D)  showing  in  red  lines  the  survey 
made  by  Barbee  and  In  black  lines  tbe  sur- 
vey of  the  Butterfleld  claim  by  Surveyor 
Cameron  made  in  Jun^  1912,  as  located  by 
HcAuley  in  January.  1912.  He  found  no  evi- 
dence of  any  workings  east  of  the  west  line 
of  the  Old  Harry  Extension  (the  Butterfleld 
or  McAuley  dalm)  except  the  shaft  called 
the  Butterfleld  shaft,  the  work  of  defend- 
ants. He  testifled  that  the  distance  between 
Butterfleld's  west  end  center  and  plalntUTs 
new  east  end  center  was  120  feet 

On  October  1,  1910,  plaintiff  leased  to 
Charles  Grill  and  Robert  McAuley  a  certain 
parcel  of  the  Old  Harry  claim  for  tbe  pe- 
riod Of  18  months  from  tbe  date  of  tbe  lease, 
"to  mine  and  stops  and  extract  all  ores,  to- 
gether with  all  ground  extending  from  tbe 
east  end  line  of  tbe  said  *01d  Harry'  claim 
along  the  course  of  said  vein  six  hundred 
(600)  teat"  WltnesB  OriU  testifled  that  tbey 
worked  under  tbe  lease  about  17  montlis,  to 
about  April  1,  1912;  that  otber  lessors  w&e 
there  In  June,  1911,  and  it  became  necessary 
to  mark  out  tbe  land  included  In  his  lease; 
that  plaintiff  and  Orlll  and  McAuley  did  this 
at  that  time.  He  testifled  that  tbey  "started 
at  a  tree  Mr.  Gobert  said  was  bis  east  enH 
line,  or  very  near  bis  east  end  line  and  meas- 
ured 600  feet  to  a  cedar  tree  and  marked 
tbe  cedar  tree."  He  testifled  that  be  had 
recently,  in  company  with  Mr.  Butterfleld, 
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found  fbe  tree  Indicated  at  tbe  east  line  and 
also  the  cedar  tree.  He  was  asked  irtiat  he 
used  to  measnre  the  ground  at  first,  and  an- 
swered:      75-foot  tape;  Mr.  iScAjHef  car* 
Tied  the  front  end  of  fbe  tap^  Gobert  and  I 
broo^t  up  tbe  rear.  I  stayed  with  Oobert" 
There  waa  a  certain  raTlne  at  the  west  end 
that  be  testified  Oobert  did  not  want  them  to 
go  beyond    He  testified  that  in  his  recent 
measurement  "he  used  a  100-foot  tape,"  and 
that  they  had  no  difficulty  in  finding  the  tree 
shown  him  as  marking  plaintiff's  east  end 
Une — die  line  now  claimed  by  defendants  as 
the  west  end  of  the  Old  Harry  Extension. 
Witness  Bntterfield  gave  similar  testimony 
as  to  this  600-feet  measurement    He  waa 
present  in  June,  1012,  when  Cameron  snr- 
reyed  the  Old  Harry  Eztenslon.  He  testified 
that  plaintiff  was  there  at  the  same  time; 
that,  In  a  conversation  with  plaintiff,  wit- 
ness told  him  that  "the  bonndary  lines  be- 
tween the  two  claims  was  being  surveyed 
out;"  that  be  beard  Surveyor  Cameron  tell 
him  the  same  thing;  that  while  Oobert  was 
there  the  west  end  center  of  the  Old  Harry 
Extension  was  established  and  posts  com- 
pleted; that  he  was  familiar  with  the  ground 
since  1899,  and  never  saw  a  stake  or  evidence 
of  any  comer  at  the  point  now  claimed  by 
plaintiff  to  he  Ills  northeast  comer.    He  tes- 
tified: That  he  assisted  Cameron  In  his  sur- 
rey of  the  Old  Harry  Eztenslon  and  estate- 
Ilshlng  the  west  end  line.  That  they  started 
at  the  cedar  tree  mentioned  by  Grill  and  ran 
600  feet  to  the  yellow  plue  tree  also  men- 
tioned by  him,  and  took  that  as  the  starting 
point  or  as  marking  the  west  end  line  of  the 
Old  Harry  Eztenslon.    At  this  time  shaft 
No.  1,  marked  on  Barbee's  plat,  bad  been 
dag  about  30  feet,  and  ore  had  been  discov- 
ered. Defendants  Shlnn  and  Grill  were  work- 
ing there  at  that  time  under  a  lease,  and 
"coatlnned  until  stopped  by  order  of  this 
court"  That  they  were  working  there  when 
plaintiff  had  his  survey  made  by  Barhee. 
That  all  the  comers  and  the  west  and  east 
end  centers  were  established  and  postmarked 
by  the  Cameron  survey  in  June,  1912.  He 
also  testified  that  he  assisted  Orlll  In  posting 
the  HcAoley  notice. 

Witness  Shlnn  testified  to  his  having  as- 
sisted In  putting  down  what  Is  called  shaft 
Na  1,  and  that  It  Is  80  or  83  feet  east  of 
the  west  end  of  the  Old  Barry  Extension; 
that  he  worked  there  from  the  25th  of  June, 
1912,  untU  In  August  when  stopped  In- 
innctlon;  that  except  their  work  there  wtfe 
no  workbigs  or  discovery  of  ore  east  of  that 
line.  He  testified  that  he  assisted  Cameron 
in  making  his  snrv^  on  June  27,  that 
plaintiff  "caxae  tbere  while  we  were  snr^ 
T^ng.  Q.  What  did  he  do  while  he  was 
there?  A.  Stood  there  with  his  eyei  wide 
open  to  see  what  he  conld  see.  Q.  Did  he 
follow  along  the  line?  A.  Tery  close;  yes, 
•li.  Q.  Do  70a  know  wheQier  or  not  ho  waa 
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at  the  west  end  center  of  ttie  Old  Harry  Dx- 
tenalcmT  A.  He  was  In  ali^t  of  It**  He  teo- 
tided  Uiat  plaintiff  asked  wha;t  tbey  were 
doin&  and  Oameron  told  him  they  were  "run- 
ning a  twundarr  line";  that  the  west  aid 
cexktet  of  Oie  Old  Harry  Bxteudon  claim 
"was  either  eetabllsbed  or  bdng  established 
at  the  time  no  (plaintiff)  was  there";  that 
witness  was  then  working  on  this  claim  and 
continued  to  do  so  until  stopped  by  order  of 
court  He  testified  that  he  had  been  at  tbe 
point  claimed  by  plaintiff  as  his  northeast 
comer,  both  before  and  since  the  Barhee  sur- 
vey, and  he  saw  no  evidence  of  an  old  cor- 
ner, no  evidence  of  a  mound  of  rock,  or  stake 
or  corner.  He  testified  that  at  the  time  the 
west  end  of  the  Old  Harry  fiiZtenalon  was 
being  surveyed  plaintiff  "did  not  make  any 
claim  as  to  being  the  owner  of  this  ground 
where  work  was  being  done";  that  the  first 
time  he  made  any  claim  to  it  was  on  the 
22d  of  July,  1912.  Defendant  Smith  was 
also  present  in  June  when  the  Cameron  snr- 
vey  was  made.  He  testified  that  plaintiff 
asked  him  what  they  were  doing,  and  he 
told  him  "they  were  running  a  l>oundary 
line";  Uuit  plaintiff  "was  there  when  the 
west  end  center  was  set  up"  of  the  Old  Har- 
ry Eztenslon;  that  plaintiff  was  living  near 
the  proi>erty.  It  appeared  that  after  the  lo- 
cation of  the  Old  Harry  Eztenslon  claim  in 
January,  1912,  the  lines  were  not  run  out 
and  marked  until  in  June,  1912,  at  the  time 
of  the  Cameron  survey,  but  the  evidence  was 
that  the  survey  embraced  the  land  included 
in  the  location  by  McAuley.  A  copy  of  Mc* 
Auley's  location  notice  was  introduced  In 
evidence,  marked  "Exhibit  A"  but,  for  some 
unexplained  reason.  Is  not  In  the  transcript 
[7]  There  were  some  further  facts  and  cir- 
cumstances made  to  appear  tending  to  con- 
firm what,  it  seems  to  us,  is  sufi3ciently  shown 
by  the  tacts  above  given — that  plaintiff's  orig- 
inal location  did  not  Include  and  was  not  in- 
tended to  include  the  land  In  dispute.  For 
12  years  he  had  been  working  his  claim  and 
put  down  several  shafts,  had  run  two  or 
three  tnnnda  of  some  extent,  on  different 
parts  of  his  claim,  and  one  diaft  was  qnlte 
near  to  the  disputed  boundary,  but  in  all 
this  time  he  had  not  apparently  made  any 
claim  fnrUier  east,  nor  had  he  prospected  or 
done  any  work  further  eut  As  late  as  In 
1010  he  leased  the  east  600  feet  of  the  claim, 
and  in  1031  he  detignated  the  location  of  bSf 
east  boundary  line,  and  this  was  the  llnp 
claimed  by  McAuley  as  his  west  line.  Ir 
Jun^  1912,  when  Cameron  was  snrveying 
the  McAuley  location,  plaintiff  was  present, 
■aw,  and  was  tcMi  what  was  being  done.  At 
that  time  a  shaft  had  been  dug  on  the  Mc- 
Aul^  daim,  and  work  was  bdng  done  on  It 
He  saw  this,  but  made  no  claim  that  It  was 
on  his  location.  It  waa  not  nntU  the  latter 
part  of  July  that  he  asserted  any  right  tc 
this  land,  and  then  It  was  he  posted  and  filed 
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his  notice  of  amended  location.  He  explain- 
ed his  silence  by  testifying  that  he  thought 
the  liDes  were  belog  mn  and  the  work  done 
by  a  company  that  held  an  option  on  his 
property  then  abont  to  expire.  It  waaahown 
that  this  compBtiy  had  applied  tor  an  exten- 
sion of  time  on  th^r  option  and  was  refused, 
and  that  the  company  had  ceased  work  some 
time  before.  The  facts  brought  out  were 
such  aa  to  have  warranted- the  trtal  court  in 
rejecting  this  explanation  as  accounting  for 
plftintUfB  silence  when  be  learned  that  the 
disputed  land  was  dalmed  by  another. 

The  mles  of  lav  Invoked  1^  plalntUC  were 
eetabUahed  to  meet  the  conditions  under 
which  prospectors  and  mlntfal  locators  often 
find  themselTee  in  making  their  loeatlmis,  and 
are  lost  and  salutary  and  are  In  tba  Interest 
of  htmest  effort  to  develop  the  mineral  re- 
BDuroes  of  the  eoontry.  Tandng  back  to 
thcfio  mlci^  can  it  be  said,  In  fba  face  of  tike 
QYidence  which  the  learned  trial  judge  pre- 
sumably accepted  aa  true,  and  bo  nmit  we, 
tliat  taie  defendants^  acts  were  tortiiana  and 
an  Intrusloa  upon  platntiUf  a  ilgtats  as  a  prior 
discoverer?  Can  It  be  said  Out  tala  amended 
location  was  to  cure  obriona  defects  in  his 
oxlcClttal  location!  tint  his  amoided  daim 
wtm  wUhont  piejndiee  to  the  rights  of  odiers; 
thAt  there  were  no  Intervening  ritfOLts  when 
he  extended  his  claim  so  aa  to  Intrude  the 
ground  located  by  McAuley  and  on  which 
McAuley's  grantee  was  working  when  this 
extended  claim  was  being  marked  out?  The 
answers  xmsst  be  in  the  negative.  It  is  true 
that  HcAuley  waa  ttefaitMPs  tenant  at  the 
time  McAuIey  located  his  claim,  but  he  and 
his  partner,  Grill,  told  been  sliown  tiie  east^ 
em  boundary  of  plalntlffa  dalm  by  plaintiff 
himsdf  after  more  than  10  yeara  of  posses- 
sion, and  it  was  nearly  a  year  thereafter  that 
McAuIey  made  bis  locatiMi.  ^ere  la  no  evi- 
dence of  bad  faltb  on  lfoAnley*a  part,  or  that 
plaintiff  was  deceived  or  lulled  into  a  feel- 
ing of  security  by  him  or  any  one  else. 

[B]  The  evidence  waa  conflicting,  but  we 
think  there  was  suffldent  evidence  to  Justify 
the  trial  court  In  concluding  that  plaintiff 
had  no  intention  originally  of  claiming  any 
ground  t)eyond  the  diluted  boundary  line, 
and  that  his  object  In  amending  his  location 
was  to  take  advantage  of  a  discovery  made 
by  one  who  had  already  in  good  faith  located 
the  ground.  We  do  not  doubt  that  had  there 
been  no  intervening  rights  plaintiff  could 
have  lawfully  done  what  he  attempted  to  do. 
The  rules  relied  upon  by  him,  and  as  we  had 
occasion  to  consider  them  In  Madera  &  West- 
ern Carbonic  Add  Co.  v.  Sonoma  Magneslte 
Co.,  130  Pac.  175,  SQ  declare.  But,  unfortu- 
Jiately  for  him,  he  failed  to  do  these  acts 
which  tliese  rales  presuppose  have  been  done 
Jn  order  to  protect  him  in  his  assumed  rights. 

The  Judgment  is  affirmed. 

We  concur:  HAET,  J.;  BUENETT,  J. 


PSOPLB  r.  BAB&BTtV.    (Cr.  W 

(IMatrlet  Court  of  Appeal,  Second  l^trlct,  Cal- 
ifornia.  Sept.  25. 1918.) 

1.  Homicide  (|  174*)  —  Evioencb— Acts  ov 

AcCtTSED  AFTEB  KlIXINd. 

Bvidence  of  the  unnatural  act  of  deCead- 
ant,  within  an  hour  after  kUHn^  daisied 
to  have  been  in  self-defense,  in  drawing  his  re- 
volver, and  pointing  it  at  himself,  and,  on  It 
tieing  taken  from  nim,  saying',  "I  conldn't  do 
it,"  w«8  admissible;  it  being  for  the  jury  to 
Bay  whether  it  was  entitled  to  any  weight  as 
tending;  to  show  his  gnUt  or  was  prompted  by 
a  feeling  of  remorse  for  a  justifiable  act 

[Ed.  Note.— For  other  eases,  ^ee  Homidde, 
Cent  Dig.  {{  36»-S71;  Dee;  Dig.  |  174.*] 

2.  CbIUINAI.  Law   m  404"9— DElfOMBTBAnVS 
fiVIDXnOB. 

Evidence  in  a  case,  in  which  the  killing 
was  claimed  to  have  been  in  self-defense,  that 
after  the  killing  w-itnesses  saw  what  appeared  to 
be  a  bnllet  hole  in  the  ditor,  witb  blood  around 
it,  about  where  the  head  of  deceased  lay  after 
the  shooting,  with  the  board,  Bhown  to  be  in 
the  same  condition  as  immediately  after  the 
shooting,  i»  admissible;  it  beiog  for  the  jury 
to  say  whether  the  hole  was  made  by  a  bnllet 
6red  by  defendant  into  and  thioogh  the  head 
of  deceased  after  he  had  fallen. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Gent.  Dig.  S|  873,  801-^  1467;  Dec. 
Dig.  I  404.»]   '  " 

3.  CannifAi.  Law  (|  lie9*)-^HABi£UBS  Eb- 
BoB— AowsnoN  op  KVIDEItrCE. 

If  the  overcoat  worn  by  deceased  when 
killed  was  immaterial  and  nitboqt  weight  for 
any  purpose  as  clahned  by  defendant,  Its  admis- 
flion  in  evidence  was  harmless. 

[Ed.  Note.-^r  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  754,  8088^  8130.  S1S7-8148; 
Dee.  Dig.  |  llefi>l  ^ 

4.  HouxciDB  (I  188*)  —  BxLr-DznRaa-tBvi- 

DENOB  OF  DBCEABBD'B  RBPUTATIOI*. 

Defendant,  claiming  to  have  killed  Id  self- 
defense,  may  not.  under  his  right  to  show  the 
repatatton  of  deceased  as  a  vituent  and  dangle 
0U8  man,  show  he  waa  In  the  habit  of  oaing 

cuss  words,  talked  too  macb,  and  called  one 
of  the  bo7s  ■  liar. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  8S  391-807;  Dec  Dig.  {  188.*] 

5.  Cbiminal  L&w  (I  858*)— Takiko  BxaiBirs 

TO  JuRT  Room. 

Allowing  the  jury  on  retiring  to  take  with 
them  certain  exhibits,  articles  offered  in  evi- 
dence, is  not  obnoxious  to  Fen.  Code.  S  1137, 
stating  a  list  of  papers  the  jury  ma;  take  wi^ 
them  on  retiring,  making  exception  only  of  dep- 
ositions. 

[Ed.  Note.— For  otber  eases,  see  Crimtnal 
Law.  Cent:  Dig.  S|  2056-2068,  2062;  Deo.  Dig. 
I  85S.*1 

6^  Cbiuinai.  Law  (|  1174*)— Habhuss  Ea- 
bor— Takino  Exbibits  to  Jub7  Boou. 
Allowing  the  Jury  on  retiring  to  take  with 
them  certain  articles  admitted  in  evidence,  even 
if  error,  cannot  be  comi^lned  of;  it  not  ap- 
pearing an;  use  was  made  thereof  which  could 
have  prejudiced  defendant 

[Ed.  Note.— B\>r  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  8170-8178;  Dec  Dig.  « 
1174.*] 

7.  Howcidb  (t  800*)  —  iHSiBDonoire— Sbu- 

Dkfbnss. 

It  was  proper  to  instruct  in  a  homicide 
case,  in  which  defendant  claimed  self-defence, 
as  to  tbe  powers,  duties,  and  authority  of  de- 


•For  otHer  cum  see  lun*  tople  wd  smUm  NUHSBB  la  Dm.  Dig.  *  Am.  Dig.  Ker-No.  Sarlsi  *  SMb'r  IndexN 
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ceased,  acting  ebief  of  police,  aa  aaptrior  efB- 
cer  of  defendant,  a  polloeraan. 

[Ed.  Note.— For  other  cases,  tee  Homicide, 
Cent  Dig.  U  814,  616-620,  622-630;  Dec.  Dis- 
I  300.*] 

&  HOUICIDE    (I   800*)— SBLF-DKreWBE  — IN- 

STBTrCTIONa. 

Tb^Te  being  eooM  evidence  that  tte  latt 
shot  fired  was  tbe  AitaL  one  and  waa  &re^  after 
deceased  had  fallen  on  tbe  floor,  an  instruction 
referring  eolel;  to  the  apparent  necessity,  or 
absence  thereof,  for  firing  shots  in  excess  of 
those  snffictent  to  protect  defendant,  to  the 
effect  that  if  the  jury  were  satisfied  this  was  so, 
and  also  that,  by  reason  of  the  circumstances 
ss  they  then  appeared  to  defendant  as  a  reason- 
able man.  be  no  lofifter  had  eaus«  for  fear,  it 
woald  justify  a  eonvietioB.  wa»  proper. 

{Ed.  Note.-^ror  odier  flaaefl*  fee  Homiciiie, 
Cent  Dis.  11  614.  616-620,1^^-630;  Dec.  Dig. 

i  3oo.»r 

9.  Homicide  Q  340*)— Habmusb  Ebbob— Ih- 

BIRliCnONS. 

Any  error  In  lastnictlo&s  ai  to  mnxdar  la 
tbe  first  deiTO  was  bannleM ;  tlM  emviatiQB 
baFing  been  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  BoBoddde, 
Cent  Dig.  S$  715-717,  720;  Dec.  D!g.  1  940.^ 

Appeal  from  Superior  Court,  Riverside 
County  ;  CnrUs  D.  Wilbur,  Judge. 

Egbert  J.  Barrett  was  convicted  of  man- 
slaughter, and  from  the  Judgment,  and  from 
an  order  denying  a  moQon  for  n«w  trial, 
appeals.   Affirmed.  .     .  ■ 

Mignel  BttndlUo  and  Lafoyetto  em,  botb 
of  Riversides  for  appellant.  U.  &  Webb* 
Atty.  Gen.,  and  OeM«a  Bvebc^  Dttpntar  AOs. 
Oen.,  for  tlte  People. 

SHAW.  J,  Upon  an  information  charging 
him  witb  murder,  defendant  was  convicted 
of  manslaughter;  the  Judgment  of  tbo  (^OMit 
btJng  that  he  be  Imprisoned  for  a  term  of 
ten  years.  He  appeals  from  the  judgment 
and  an  order  of  oonit  denying  hli  motion  for 
a  new  trial. 

At  the  time  of  the  tragedy  defendant  was 
t  police  officer  In  tbe  city  of  Rlversl<te,  and 
Jobo  B.  Balrd,  tbe  deceased,  was  tbe  acting 
chief  of  police  of  said  dty.  At  about  mid- 
night on  December  14.  1912,  defendant  met 
Baird  and  Policeman  Lucae,  when  deceased, 
after  some  conversation  with  defendant,  told 
him  that  he  ba^  been  drlnklns.  All  three  of 
the  parties  repaired  to  the  police  station, 
where  Balrd  and  defendant  sat  down  In  the 
front  office  and  talked  the  matter  over  In  the 
presence  of  Lucas.  During  this  talk  Balrd 
said  to  defendant,  "Bert,  yon  have  been 
drinking ;"  and.  receiving  no  reply,  added, 
"Yon  are  drunk  enough  to  be  thrown  down- 
stairs.*' At  this  defendant  applied  to  deceas- 
ed a  rile  epitliet,  but  immediately  withdrew 
It,  stating  tliat  be  was  sorry  be  bad  said  it, 
at  whidi,  after  a  few  minutes  further  con- 
versation, apparently,  as  witness  Lucas 
states,  free  from  anger  or  excitement,  they, 
at  the  conunand  of  Balrd,  went  Into  the  rear 
oQioe  of  the  station,  deceased  closing  the 
door  after  tbem.  and  continued  their  talk 
ta  an  ordinary  tone,  so  low,  however,  that 


Lneafe^  wbo  remained  In  tbe  outer  room, 
could  not  dlstlnguisb  what  was  said.  In  a 
very  few  mlntites  Lucas  opened  tbe  door, 
saying^  "Good  nij^t."  that  he  was  going 
borne,  to  wblcli  deceased  reikUed,  "All  right," 
tliat  be  waa  going  in  a  few  minutes.  At 
this  time  tlie  parties  were  standing  and  noth- 
ing in  their  manner  indicated  that  either 
was  angry  or  ezdted.  Lueas  left  tlie  door 
to  this  private  office  open  and  made  his  prep- 
arations in  the  outer  office  to  go  btune.  In 
a  very  short  space  of  time  he  stuped  from 
this  outer  office  through  a  screen  door  out 
upon  the  street,  whan  be  heard  Immediately 
.from  tbe  private  office  the  report  of  a  gun. 
followed  in  quick  succession  1^  two  other  re- 
ports. Going  badt  he  found  deceued.  lying 
upon  the  floor  In  a  dying,,  condition  and  d»> 
fendant  standing  near  him  with  a  nvolTer: 
In  his  hand. 

The  'lAKKitlng  of  deceased  la  admitted  by 
defendant;  1^  contention  being  that  it  waa 
done  in  s<9f-def»we.  Tbe  only-  evldoice  as 
to  what  oecan«d  In  the  \mat  tocm  was  ttuit 
giTen  b7  detodant,  who  testified  that  after 
enteiing  tUs  room  he  and  Oeceased  both  ce- 
malned  standing,  and  tiiat  neither  one  sald- 
ai^thlng  foir  a  attle  while,  nntir  deceased 
looked  at  him  and  said,  "Bert,  I  don't  know 
vrtiat  to  do  with  yon;**  and  said  something 
about  HarbUton  and  tioeas  (two  memberb 
of  the  police  force)  talking  about  his  drink- 
ing; that  deceased  then  said  to  him,  "If  it 
wasn't  for  your  family,  X  would  aeotl  yon 
home  right  now;"  to  wUch 'defendant  re- 
plied, "John,  that  Is  no  way  to  use  a  man; 
this  thing  has  gone  f^r  enough ;  you  are  not 
fit  for  the  Job  yon  have  got;"  and,  ae  testi- 
fied by  defendant,  "he  (deceased)  seemed  tf> 
fly  Into  a  passion,  and  said,  *I  will  fix  you.* " 
Deceased,  so  defendant  says,  was  standing 
with  his  dtK>w  resting  upon  a  table,  and  as 
he  said  this  he  drcqpped  his  hand  and  "t 
thought  the  man  was  going  for  his  revolver 
in  his  overcoat  pocket."  "I  pulled  my  revol- 
ver and  flred  three  times  Jnst  as  qnick  as  I 
could,  as  near  as  I  can  tell.**  At  tbe  time 
deceased  had  no  revolver  In  his  overcoat 
pocket;  nor  was  there  any  evidence  that  he 
ever  carried  a  gun  therein.  His  revolver 
was  in  its  holster  belted  around  him  nnder 
bis  blouse  and  overcoat,  both  of  which  were 
buttoned  up,  and  bis  gloves  were  on.  It  is 
unnecessary  to  quote  further  from  the  evi- 
dence. Sufllce  It  to  say  that  much  drcnm- 
stantlal  evidence  was  adduced  which  tended 
to  prove  a  total  absence  of  any  reason  for 
defendant  believing  that  deceased  was  about 
to  attack  blm;  indeed,  the  Insufficiency  of 
the  evidence  to  Justify  the  verdict  Is  not 
assigned  as  error. 

The  grounds  assigned  by  appellant  for  re- 
versal are:  Alleged  erroneous  rulings  of  the 
court  In  the  admission  and  rejection  of  evi- 
dence and  erroneous  instructions  given  to 
the  Jury. 
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[1]  1.  Defendant's  objection  to  evidence 
that  at  the  sherlfTs  office,  where  he  was  tak- 
en, and  within  less  than  an  boor  after  the 
commission  of  the  offense,  be  drew  his  re- 
TolTer  from  Its  holster,  pointed  It  at  himself 
Id  a  threatening  manner,  and,  npon  the  gtin 
being  taken  from  him,  said,  "I  conldn't  do 
it,"  was  OTermled.  It  was  not  error  to  ad- 
mit evidence  of  this  onnatnral  act,  leaving 
the  jury  to  determine  whether  It  was  enti- 
tled to  any  weight  as  tending  to  show  de- 
fendant's goUt  or  whether  It  was  prompted 
by  a  feeling  of  remorse  for  a  Jnatlflable  act 
in  taking  human  life.  People  r.  Weber,  149 
GaL  389,  86  Pac.  671 ;  People  r.  Leung  Ock, 
141  Cal.  323,  74  Pac.  986. 

[2]  2.  Mr.  Lucas  and  the  mayor  testified 
that  the  next  morning  after  the  homicide 
they  saw  what  appeared  to  be  a  bullet  hole 
in  the  floor,  with  blood  around  It,  abont 
where  the  head  of  deceased  rested  when  wit- 
ness Lucas  entered  the  room  after  the  shoot- 
ing. This  board  was  removed,  and,  npon 
sufficient  evidence  that  its  condition  was 
identical  with  that  In  which  it  was  found 
Immediately  after  the  shooting,  it  was  ad- 
mitted in  evidence.  Whether  or  not  the  per- 
foration was  made  by  a  bullet  fired  by  de- 
fendant into  and  through  the  head  of  de- 
ceased after  he  had  fallen,  or  whether  made 
Id  some  other  manner,  wen  qnestionB  for 
the  Jury  to  determine. 

[3]  3.  Objection  was  made  to  the  intro- 
duction In  evidence  of  the  overcoat  worn  by 
deceased  at  the  time  he  was  killed;  the 
ground  therefor  being  that  it  did  not  tend 
to  prove  or  disprove  any  of  the  issues  in  the 
case.  The  objection  was  overruled.  If  we 
accept  the  view  of  counsel  for  appellant  that 
the  evidence  was  wholly  immaterial  and 
without  weight  for  any  purpose,  it  most  nec- 
essarily follow  that  the  error  In  so  ruling 
oould  not  have  pr^udlced  tbe  mibatantiai 
rights  of  defendant. 

4.  The  aqtlon  of  the  court  in  admitting  in 
evidence  article  12  of  the  charter  of  River- 
side is  assigned  as  prejudicial  error.  An 
examination  of  the  record,  however,  shows 
that  defendant's  objection  to  the  reception 
of  said  article  in  evidence  was  sustained; 
hence  there  is  no  occasion  for  complaint. 

[4]  6.  It  is  insisted  that  the  oourt  denied 
to  defendant  the  right  to  offer  evidence  tend- 
ing to  show  that  the  reputation  of  deceased 
for  peace  and  quiet  was  bad,  aud  that  be 
was  reputed  to  be  a  violent  and  dan^rous 
man.  The  record  discloses  no  limitation 
placed  upon  tbe  examination  of  witnesses  for 
tbe  purpose  of  sbowing  the  reputation  of  de- 
ceased for  peace  and  quiet  other  than  the 
fact  that  the  court,  after  allowing- consider- 
able evldrace  to  the  effect  that  deceased  was 
in  the  habit  of  using  profane  language,  talk- 
ed too  much,  and  "cussed  the  boys,"  refused 
to  permit  further  testimony  of  this  charac- 
ter. Such  ruling  was  not  error.  As  said  by 
tbe  learned  trial  judge:  "Violent  language  is 
no  joatlflcatlon  tor  aa  asaanlt**   In  People 


V.  Murray,  10  CaL  310.  it  la  said:  "Tbe  rale 
is  well  settled  that  the  reputation  of  the 
deceased  cannot  be  given  in  evidence,  unless, 
at  the  least,  tbe  circumstances  of  tiie  case 
raise  a  doubt  in  regard  to  the  question 
whether  the  prisoner  acted  In  self-d^ense. 
It  is  no  acnae  for  a  murder  that  the  per- 
son murdered  was  a  bad  man;  but  It  bas 
been  held  that  the  reputation  of  the  deceased 
may  sometimes  be  given  in  proof  to  show 
that  the  defendant  was  justified  in  believing 
himself  in  danger,  wh«i  the  circumstances  of 
the  contest  are  equivocal."  This  language 
is  quoted  with  approval  in  People  v.  Lamar, 
148  Cal.  678,  83  Paa  996,  where  It  is  farther 
said:  "Hie  reputation  of  the  deceased  as  a 
violent,  turbulent,  dangerous  nmn  would  be 
a  legitimate  subject  of  inquiry,  illustrating 
the  animus  with  which  he  encountered  tbe 
defendant"  We  cannot  concede,  aa  claimed 
by  appellant,  that,  from  the  fiict  deceased 
used  "cuss  words,"  "talked  too  much,"  and 
"called  one  of  the  boys  a  liar,"  it  necessarily 
followed  that  deceased  was  a  dangerous  or 
violent  man.  An  examination  of  the  record 
in  this  regard  shows  that  tbe  court  was  ex- 
tremely liberal  In  the  latitude  aooorded  de- 
fendant 

[I,  6]  6.  The  action  of  the  court  in  com- 
plying with  the  jury's  request  that  they  be 
permitted  to  take  vrith  them  to  tbe  jury 
room  certain  exhibits,  namely,  the  overcoat 
revolver,  and  piece  of  flooring  offered  in  evi- 
dence, is  assigned  as  error,  appellant  daim- 
Ing  tbat  su<di  action  is  obnoxious  to  the  pro- 
visions of  section  1137  of  the  Penal  Code. 
This  section  is  almost  identical  with  section 
612  of  tbe  Code  of  Civil  Procedure.  There 
is  nothing  In  either  of  these  sections  which 
limits  tbe  discretionary  power  of  the  court  to 
allow  exhibits  of  the  kind  in  question  to  be 
taken  to  the  jury  room.  The  reason  for  the 
inhibition  aa  to  depositions  ia  cbyUms.  "The 
court  may  permit  the  juiy  to  take  with  them 
and  use  in  their  deliberations  any  exhibit 
where  the  circumstances  call  for '  It  ob- 
serving the  proper  precaution  of  instructing 
tbe  jury  in  the  nature  of  the  use  which  they 
shall  make  of  tbe  exhibit**  Biggins  v.  Los 
Angeles  Gas  &  Elec.  Co.,  159  Cal.  661,  116 
Pac.  318,  34  L.  B.  A.  (N.  S.)  717.  There  was 
no  occasion  here  for  any  instructions.  More- 
over, conceding  the  ruling  to  have  been  er- 
roneoua,  it  does  not  appear  that  any  Dse 
was  made  of  the  exhibits  wbleh  could  by 
any  possibility  have  been  prejudicial  to  de- 
fendant People  r.  Hower,  IM  OaL  646,  81 
Pat  607. 

[7]  7.  As  Stated,  deceased  was  acting  chief 
of  police  of  Riverside.  The  court  gave  to 
the  jnry  an  instruction  embodying  the  (bar- 
ter provision  of  tbe  dty  with  reference  to 
the  police  department  wherein  the  powers 
and  duties  of  the  chief  of  police  were  set 
forth,  and  instructed  it  that  deceased,  if 
they  found  that  he  was  acting  chief,  had  and 
possessed  like  powers.  Among  other  things, 
the  charter,  as  the  Jury  wrae  told,  provided 
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that  "he  (the  dilef)  shall  have  power  to  sua- 
pfflid  or  remoTe  any  member  of  tbe  police 
force  for  disobedience  of  any  lawful  order, 
for  the  Tiolatlon  of  roles  and  regnlatlons  of 
the  department  and  for  neglect  of  dnty,  or 
for  ccoidDct  unbecoming  a  member  of  the  po- 
lice force.**  Appellant  Insists  tliat  the  giving 
of  this  Instmctifm  was  prejudicial  error,  for 
tbe  reason  that  It  In  effect  gare  the  jury 
to  tmderstand  that  deceased  was  Jnstlfled  In 
bis  treatment  of  defendant  and  thereby  led 
to  excuse  the  acts  of  deceased,  who  was  the 
aRressor  and  assailant,  upon  the  gronnd 
tbst  such  acta  were  in  porsnance  of  the  du- 
ties of  deceased  as  snch  acting  chief  of  po- 
lice. This  contention  Is  without  merit  It 
was  proper  that  the  Jnry,  In  considering  the 
evidence,  should  not  only  know  the  relations 
existing  between  the  parties  but  know  the 
powers,  duties,  and  authority  of  deceased  as 
defendant's  supnlor  officer. 

[t]  8.  The  court,  after  instructing  the  jury 
clearly  and  folly  as  to  the  law  of  self-de- 
fense applicable  to  the  drcumstances  of  the 
esse,  told  them  that,  notwithstanding  the 
fact  they  mli^t  be  convinced  that  defendant, 
acting  upon  appearances,  was  Justified  in  be- 
lieving and  did  believe  from  the  circum- 
stances and  appearances,  that  the  deceased 
Intended  to  make  an  assault  upon  him  with 
a  deadly  weapon  with  Intent  to  do  him  great 
bodily  barm  or  kill  him,  they  sbonld  "also 
consider  whether  or  not  the  conduct  of  the 
defendant  in  resistli^  that  assault  upon  him, 
if  any  such  you  find,  was  tbo  tfcerdse  of 
Boch  reasonable  force  as  was  reasonably 
commensurate  with  tbe  apparent  danger.  If 
TOO  should  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  firing  of  one  shot 
or  mcae  was  all  the  force  appearing  to  the 
defendant  as  a  reasonable  man  to  be  neces- 
sary, under  all  the  circumstances  as  they  ap- 
peared to  a  reasonable  man  situated  as  de- 
fendant was  situated,  to  successfully  resist 
Bnch  assault,  the  court  Instructs  you  that  the 
firing  of  any  other  shot  would  not  under 
such  drcumstances  and  conditions  be  Justi* 
Bed  by  the  law  of  self-defense;  and  the 
court  Instructs  you  that,  if  you  And  the  de- 
feodant  fired  any  more  shots  at  the  deceased 
than  would  so.  appear  to  the  defendant  act- 
ing as  a  reasonable  man  under  all  tbe  clr- 
cnmstftnoes  a«  they  appeared  to  htm  as  a 
ressoDable  man  at  the  time  than  was  or  ap- 
peared to  be  really  necessary  to  resist  the 
UBBult  upon  his  person  aforesaid,  you  should 
And  that  such  shot,  If  any  audi  you  find,  so 
flred  in  excess  of  those  appearing  to  the  de- 
fODdant  as  a  reasonable  man  to  be  reason- 
ably necessary  for  his  defense  as  aforessld 
were  not  Justifiable^  and  tbe  defendant  is  as 
fully  liable  for  the  consequences  of  any  shots 
flted  In  excess  of  those  reasonably  necessary 
u  aforesaid,  or  appearing  to  be  as  aforesaid, 
u  tbongh  they  were  not  preceded  by  any 
acts  on  his  part,  or  the  firing  of  any  shots 
wblcb  of  tbemaelvM  wndd  not  be  jnaOflable 


under  the  law  of  self-defense;  If  ther^ore 
you  should  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  shot  or  shots 
which  killed  the  deceased,  if  you  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
he  was  so  killed,  were  flred  by  the  defendant 
at  the  deceased  while  the  deceased  was  ly- 
ing upon  the  floor  and  after  all  apparent 
danger  which  would  Justify  a  reasonable 
man  in  further  resistance  had  passed,  then 
in  that  event  the  defendant  would  not  be 
Justifiable  under  the  law  of  self-defense." 
The  giving  of  this  Instruction  Is  attacked  as 
not  only  b^ng  erroneous  but  as  highly  prej- 
udicial to  the  substantial  rights  of  defend- 
ant, In  support  of  wbldi  contention  counsel 
dte  People  v,  Thomson,  146  CaL  717,  79  Pac. 
435.  Elsewhere  the  Jury  were  fully  and 
properly  instructed  with  reference  to  defend- 
ant's right  to  act  upon  appearances  and  the 
apparent  necesidty  of  using  forc^  even  to  the 
extent  of  taking  life,  In  order  to  protect  his 
own  or  prevent  the  infliction  of  great  bodily 
harm,  even  though  In  fact  there  was  no  dan- 
ger. The  Instructiou  complained  of  had  ref- 
erence solely  and  alone  to  the  apparent  neo 
cesslty  or  absence  thereof  for  flrlng  fatal 
shots  in  excess  of  those  suffldoit  to  protect 
defendant.  There  was  some  evidence  tend- 
ing to  prove  that  the  last  shot  was  the  fatal 
shot  and  that  that  was  flred  after  deceased 
had  feUen  to  the  floor.  If  the  Jury  were 
satisfied  that  this  was  true,  and  likewise  sat- 
isfled  that  by  reason  of  the  circumstances  as 
they  then  appeared  to  defendant  as  a  rea- 
sonable man  he  no  loiter  had  cause  for  fear, 
It  would  Justify  a  conviction. 

[I]  9.  Since  defendant  was  convicted  of 
manslaugbtor,  he  Is  not  in  a  poaltlDn  to  com- 
plain of  an  instruction  as  to  what  constitut- 
ed murdw  In  the  flrst  degree.  Conceding  the 
Instruction  attacked  to  be  argumentative, 
and  that  it  assumed  facts  not  borne  out  by 
the  eviidence,  as  claimed,  defendant  could  not 
have  been  prejudiced  by  the  giving  of  it. 
People  V.  Byan,  1S2  CaL  364,  92  Pac.  853; 
People  T.  Besold,  164  Cal.  363,  97  Pac.  871. 

The  verdict  is  amply  supported  by  the  evi< 
deuce,  and  we  find  no  prejudldal  error.  The 
Judgment  and  order  are  therefore  affirmed. 

We  concur:   AtJ.EN.  P.  J. ;  JAMES.  J. 


KRAMM  T.  STOCKTON  ELEGTBIG  B.  CO. 
(Civ.  1,116.) 

(District  Court  of  Appe^  Third  District,  Cal- 
ifornia. Sept  28,  1913.  Rebearing  Denied 
by  Supreme  Court  Nov.  22,  1913.) 

1.  Appeai.  and  Bbrob  (I  117*)— Obdbbs  Af- 
PEALABXK— Bill  or  Exobptzohs— Tnn  to 
Sbitlb  and  nix— BxTBiraion. 

An  order  extending  the  time  to  prepare 
and  serve  a  biU  of  exceptions,  and  relieving  de- 
fendant from  a  default  in  that  respect,  is  not 
appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Gait  Dig.  H  806-812;  Dec  Dig.  | 
117.«] 
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2.  BxosFTicins.  Bnx  er  d  40*)— Pmparmmw 

— FniNO— Time— BxrrasioH. 

Under  Code  Civ.  Proc.  {  1054,  tbe  trial 
judge  is  withoat  jurisdiction  to  extend  the  time 
for  preparation  and  aertice  of  a  propoaad  bill 
of  exceptions  bayond  the  SO  daya  aUomd 
law  Tvithoat  the  consent  of  tha  odTerse  party. 

[Ed.  Note.— For  other  caaea,  aee  Exceptioui, 

f%^*i  ^®"'*  ^*  ^ 

S.  ExcEPTionrs,  Bill  of  (|  40*)— Pbepabatiom 

—  FlUNO— TiMB  — EXCTNMOS'  — BtlPOTA- 

Where  the  trial  court,  without  jurisdiction, 
and  without  plaintiff's  consent,  extended  de- 
fendant's time  to  file  a  bill  of  exceptions  be- 
?roDd  tbe  30  days  allowed  by  law,  in  violation  of 
Code  Cir.  Proc.  {  1004,  bat  themaftsr  ^kdn- 
tiff's  attorney  stipulated  that  defendant  aooold 
hare  certain  additional  time  to  prepare  and 
serve  the  bill,  such  stfpulatioa  constituted  en 
aoqaieBcence  m,  or  craaent  to,  all  exlenrimis 
theretofcffe  made  tv  tiha  coart,  and  plaintiff 
was  estopped  to  daun  a  default  on  the  cround 
that  the  previous  orders  were  volfl;  defend' 
ant  having  prepared  and  served  the  UD  within 
the  time  specified  in  the  stipulatiOfi. 

[Hd.  Note.~For  other  cases,  aae  Sxceptlons, 
Bill  of.  Cent  Dig.  {§  44,  45,  57-64;  Dec.  Dig. 
»  40.'I 

4.  BxcEFTXONS,  Bill  of  (S  42*)  —  Sebvicb — 
EsTKiraiow  or  Time— Void  Obdee— Waiveb. 

Where  plaintifrB  attorneys  not  only  ac- 
cepted defendant's  bill  of  excepttons,  filed  out 
of  time  under  a  void  extension,  but  leqnested 
and  secured  from  defendant  a  stipulation  grant- 
ing them  SO  days  within  which  to  prepare  and 
serve  amendments,  they  waived  their  right  to 
object  to  the  bill  on  the  ground  that  it  was  not 
served  in  time,  and  were  estopped  to  object  to 
the  aUowance  and  settlement  of  tbe  bill  on  that 
ground. 

[Ed.  Note.~For  other  casee,  see  BxcepHons, 
BiU  of.  Cent  Dig.  |  72;  Dec.  Dig,  S  43.*] 

5.  BxCBPnOITB,  BILL  OF  (i  40*)— Phcpakatioh 
AND  SiBVlCB— BXTBnSXON  OF  TlKS. 

Where  defendant's  time  to  prepare  and 
serve  a  Mil  of  exceptions  expired  November  24, 
1911,  and  counsel  filed  an  affidavit  that  the  bill 
would  have  been  completed  and  ready  to  be 
served  November  23,  1911,  but  for  certain  im* 
portant  testimony,  etc  inadvertently  omitted 
by  the  stenographer  to  whom  the  work  of  type- 
writing it  hed  been  committed,  and  that  on  that 
day  counsel  was  engaged  In  the  trial  of  another 
case  in  court,  and  that  on  his  return  to  his  of- 
fice he  discovered  the  omissions  for  the  first 
time,  and  that  it  took  so  much  time  to  make 
die  eorrectiona,  and  he  was  delayed  one  day  in 
sending  it  to  plaintilTa  attorneys,  making  it  im- 
possible for  it  to  reach  them  before  the  expira- 
tion of  the  time  (or  service,  it  wu  not  an 
abuse  of  the  trial  eomt'a  discretion  to  gnat  a 
further  extension  of  time. 

[Ed.  Note,— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  H  44,  46,  67-64;  Dec  Dig.  g 
40.*] 

6.  ExctfPTiONa,  Bill  of  (I  43*)— Settlemknt 

—  Default  —  iHADVBRTxaoE  —  Excusablb 
Neglect^* 'Pboceediwo." 

Tbe  settlement  of  a  statement  or  bill  of 
exceptions  is  a  "proceeding"  within  Code  Ov. 
Proc.  {  478,  providing  that  tbe  court  in  fur- 
therance of  justice  may  relieve  a  party  to  a 
proceeding  from  a  failure  to  perform  an  act 
required  within  the  time  specified,  where  sadi 
failure  resulted  from  inadvertenee,  surprise,  or 
excusable  neglect 

5 Ed.  Note.— For  other  cases,  see  BxceptioBS, 
]  of.  Cent  Dig.  «  72^:  Dea  Dig.  |  43.* 
For  other  definitions,  see  Words  and  Phras- 
es, vol.  6.  pp.  6031-5038.] 


7.  ExoEPTianB,  Bill  of  a  88*>— Tkbsonal 
Sebticx"-^Dbuvbbt  to  KxpBEea.  Cokfakt. 
Where  a  proposed  bill  of  exceptions  was 
delivered  by  defendant's  attorneys  to  an  ex- 
press company  for  transmisrion  to  plalntUTs 
atto^n^s  in  another  titr,  tfae  dcUmr  the 
bill  by  the  compairr  to  puintilTa  attorn^  was 
"personal  service.'* 

gld.  Note. — For  other  cases,  see  Exceptioas, 
of,  Cent  Dig.  {§  100-105;  Dec.  Dig.  | 

58.* 

For  other  definitions,  see  Words  and  Pbrss- 

es,  vol.  6.  p.  5363.] 

a  ExcEPxzona,  Btu.  of  <{  68*)  — Sebviob— 

Method. 

Where  the  person  on  whom  service  of  a 
bIH  of  exceptions  was  to  he  made  resided  and 
had  bis  office  in  a  different  place  from  that  of 
the  person  making  the  B«rTiice»  it  was  not  es- 
sential that  service  should  be  made  by  mail; 
but  the  person  making  service  might  avul  bha- 
self  of  any  agency,  as  an  express  company  or 
the  post  office  department  with  the  same  ef- 
fect, end  detiyery  of  tbe  bUl  throogh  the  agoi- 
cf  selected  was  personal  service  on  proof 
thereof. 

[Ed.  Note.— For  other  cases,  see  Exeeptioos, 
mi  of,  Cent  Dig.  »  100-lOS;  De&  IHgTl 
68.*1 

9.  JUBT  ({  181*)— QtrAUnOATlont-^ixuii- 

NATIOIT. 

Where,  in  an  action  for  wrongful  death, 
plaintiff  admitted  decedent's  contributory  negti- 
sence,  and  relied  on  tbe  last  clear  chance  doe- 
nrlne,  the  court  properly  permitted  plaintiff  to 
ask  jurors  on  voir  dire  wbetberf  if  the  coart 
should  instruct  that,  notwithstandmg  decedent's 
neglect  In  placing  himself  in  a  position  of  dan- 
ger, if  the  motorman  by  ordinary  care  could 
have  prevented  the  aoddent,  it  was  hia  duty  to 
do  so,  wonld  ^ey  tollow  such  instruction. 

[Eld.  Nota. — For  other  cases,  see  Jury,  Cent 
Dig.  K  S61-582:  Dec.  Dig.  i  181.*] 

10.  SruB  Railboads  (|  lOS*)— Febwh  oir 
,  Tback  —  MoTOBUAN'a   Nbglioehce— Last 

Glbab  Chakcb. 

Where  a  motorman  saw  decedent  on  the 
track  apparently  oblivious  of  tiie  appreachiac 
car  when  it  was  650  feat  away,  «nd  cwntinaed 
to  see  him  so  standing  nutU  the  car  stntek 
blm,  and  the  car,  though  traveling  at  an  unus- 
ual speed,  could  have  been  stopped  whea  with- 
in 12  or  14  feet  of  decedent,  and  the  motormta 
testified  that  be  stopped  the  car  witliin  8  or  6 
feet,  but  it  did  not  appear  that  he  had  used  the 
reverse,  by  which  the  car  could  have  been  stop- 
ped much  more  ^Ickly  titan  by  means  of  tbe 
brakes*  plaintiff  was  entitled  to  recover  nader 
tbe  doctrine  of  last  dear  chance,  notwithstand- 
ing decedent's  contributory  negligeBce. 

[Ed.  Note.— For  other  cases,  see  Street 
toads.  Cent  Diff.  |  2lS;  De&  Dig.  1  lOS.*] 

11.  Stbeet  Bailboads  (I  118*)— Acnoir  vol 
iNJUBiBs— EviDiNcm— DnoRORtoir  OF  Sn- 

UASIOH. 

In  an  action  for  decedent's  death  by  beiu 
struck  by  a  street  car,  a  witness  of  the  acci- 
dent was  properly  permitted  to  state  what  he 
saw  on  reactdng  the  track  yrken  the  accident 
occurred;  tbe  pozpose  hfling  to  secure  a  de- 
scription of  the  condition  of  tbe  track,  and  tbe 
situation  of  decedent's  body  with  reference  to 
the  car,  etc. 

[Ed.  Note.— For  other  cases,  see  Street  RaQ- 
roads.  Cent  Dig.  ||  229-238;  Dee.  Dig.  I 
113.*1 

12.  BVUBIIGK  (f  127*)— Rm  Gescs-Bxcu- 
UATZONB. 

In  an  action  for  death  in  coIUrion  vdtb  a 

street  car,  evidpnre  that  a  wittifsft.  from  her 
house,  a  short  distance  from  the  place  of  cot 
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bsion,  hiMVd  the  Kiclamittion  "Ok!"  proceed 
tberefrom  at  aboat  tbe  Bame  time  she  heard  a 
bump'mg  noise  of  the  car  as  it  seemed  to  have 
struck  some  object  was  a'dntissible  as  res  get- 
ts,  and,  iince  it  t«nded  to  proTo  DotUiif  mort 
Uiao  tbe  inflkrtioD  of  tbe  injai?  and  tbe  ezI}er^ 
eocins  of  consequent  pain,  it  was  not  obiectioD- 
able  as  tending  to  snow  that  decedent  s  bod; 
was  dragsed  a  conddersble  distance  tqr  the  car, 
and  did  not  sbav  hj  whose  negUgflBce  tit»  ae* 
odect  waa  prozjinately  caused. 

[Ed.  Note. — For  other  caaeB,  see  Evidence, 
Cent  Dig.      377-382;  Dec.  iSg.  f  m.*] 

IB.  WlTNESSSB    (S  24S*>-ElXAl(ZIVATI0H— BK- 
BPONSIVB  AnSWEB. 

In  an  action  for  the  death  of  decedent  b7 
being  etmek  by  a  street  car,  a  witness  was  ask- 
ed to  describe  the  appearance  of  the  car  as  be 
saw  it  when  he  turned,  referring  to  the  time 
immediatel?  after  witness  had  cantioned  dece- 
dent of  its  approacb.  Held,  that  hts  answer 
that  "the  car  was  carrying  a  current  of  wind 
ahead  of  her"  waa  partly  descriptiTe  ot  the 
car  in  action,  and  not  objectionable  aa  uonre- 
ipoDsire. 

[Sd.  Note.— For  other  eaeee,  aee  Wltnemi, 
Cent.  Dig.  II  661-863;  Dwb  Dig.  «  24&*] 

14.  Stbebt  RAiLBOAoe  <|  113*)~ln^^>=s  OK 

TkAOK— EvZDEIfOB— REUEVANOT. 

Wher^  in  an  action  for  decedent's  death, 
it  appeared  that  he  waa  struck  by  a  street  car 
as  he  was  standing  on  the  track  talking  to  L., 
who  was  in  charge  of  a  sprinkler  wagon  being 
oaed  to  q^rinkle  a  freshly  graveled  street,  evi- 
dence of  the  weight  of  such  wagon  whea  filled 
with  water  waa  properly  received  to  show  that 
io  passing  over  tbe  gravel  the  wagon  made  a 
load  noise,  by  reaaoo  of.  wh&eh  decedoit  was 
■omewhat  prevented  from  hearing  the  ap- 
proaching car. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  »  229-238;  Dec  Dig.  1 113.*] 

15.  Etiderci:  (i  492*)— Expert  TMrnnoST— 
"Qcnssnoif  op  Science,  Abt,  ok  Tbadx." 

The  question  of  the  speed  of  a  train  or 
other  rehide  is  not  one  of  science,  art,  or 
trade  within  Code  Civ.  Proc  1 1870,  aubd.  8,  de- 
daring  that  the  opinion  of  a  witness  on  a  ques- 
tion ot  sdenee,  art,  or  trade  In  which  he  Is 
skilled  may  be  given  In  evidence,  but  involve* 
porely  a  question  of  judgment  concerning  which 
It  is  competent  for  any  person  to  give  testi- 
mony, the  weight  of  which  Is  solely  for  the 
jury,  on  conaideratitm  of  such  person's  oppor- 
tonity  for  obaervatioa  of  the  train  or  vehicle 
ax  it  pased  along,  the  state  of  his  mind  at  the 
time,  the  degree  of  intelligence  he  appears  to 
possess,  and  whether  he  to  biased  or  otherwise. 

[Bd.  Note.— For  other  cases,  sea  BhrUenee, 
Cent  Dlf.  I  8270;  Dec.  Dig.  {  40!!.*} 

18;  Bmmr«  (|  BOO*)— b:nowi.edo»- WBiaBT 

or  Btxdbhok. 

Where  s  witness  was  offered  to  testify  as 
to  tbe  speed  of  a  car  when  it  collided  with  de- 
cedent, ne  was  properly  permitted  to  state 
Ont  be  had  owned  and  then  owned  race  horses, 
and  was  accustomed  to  obeerre  the  time  within 
wbieh  horses  attached  to  vehicles  would  cover 
certain  distances;  the  purpose  being  to  show 
that,  having  acquired  a  habit  ot  muing  snch 
ebserrations,  he  was  better  able  to  form  a 
■we  rcUable  judgment  as  to  the  speed'  of  tbe 
ear  than  he  otherwise  would  have  bean,  and 
not  to  qualify  him  as  an  expert. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Ctnt  Dig.  If  2290,  2291;  Dec.  Dig.  {  500.*] 

17.  Death  (|  69*) —Ktidenck  — Decedent's 
Paiolt. 

Id  an  action  for  wTOigful  death,  decedent's 
oartied  daughter  waa  properly  permitted  to 
testify  that  the  surviving  family  consisted  of 


decedent's  widow,  the  witness,  and  three  minor 
children. 

[Ed.  Note.— Vor  other  cases,  see  Death,  Cent. 
Dig.  §1  86,  87;  Dec  Dig.  |  69.*] 

1&  Death  (S  88*>— EuonEirrs  or  Dauaqe. 

While  solace  for  wounded  feelings  may  not 
be  Included  in  damages  awarded  for  wrongful 
death,,  yet  loss  ot  society,  eomfort,  and  care 
to  decedent's  wife  aiul  children,  as  well  as  their 
support,  may  be  considered  In  so  far  as  they 
affect  pecuniary  loss  to  diem  by  decedent's 
death. 

[Bd.  Note.— For  other  cases,  see  Deatk,  Oent. 
Dig.  I  116;  Dec.  Dig.  |  8&*] 

19.  Death  (|  68*)— Evidehce— J>eobdekt's 
Chabactxe. 

In  an  action  for  wrongful  death,  It  was 
not  hrror  to  permit  a  witness  to  testify  that 
decedoit  waa  hind  and  loving  to  hto  minor  diU* 
dren. 

[Ed.  Note.— For  other  cases,  see  Deadl,  Cept. 

Dig.  S§  86,  87;  Dec.  Dig.  i  6&*] 

20.  Death  (|  M*)— Excessive  Awabd. 
Where  decedent,  in  an  action  for  wrongful 

death,  was  shown  to  have  left  surviving  a  wid- 
ow»  a  married  daughter,  and  three  minor  chil- 
dren, a  verdict  awarding  plaintiff  ^,000  was 
not  so  excessive  -  aa  to  show  that  it  was  the 
result  of  passion  and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Death.  Gent. 
Dig.  H  125-180:  Dec  Dig.  {  99.*] 

21.  Tbiai,  ig  321*)— Tebdict— Retuen— "Ren- 

DHtBTl' '— RSADinO. 

Code  Civ.  Proc  §  618,  provides  that,  when 
the  jury  or  three-fourths  thereof  have  agreed 
on  a  verdict,  they  must  be  conducted  Into  court, 
their  names  called  by  the  clerk,  and  the  verdict 
"rendered"  by  their  foreman,  reduced  to  writ- 
ing and  signed  by  him,  and  read  by  the  clerk 
to  the  jury,  and  Inquiry  made  whether  It  is 
their  verdict  Betd,  that  the  word  "rendered" 
as  used  in  such  section  did  not  mean  that  it 
was  the  foreman's  duty  to  read  the  verdict 
which  waa  sufficiently  "rendered"  when  it  was 
returned  Into  court  by  him,  and  banded  to  the 
trial  judge,  and  it  was  therefore  not  error  to 
permit  the  reading  to  be  done  by  the  derit 

[Ed.  Note.—F(«  other  cases,  see  Txialt  Oeat 
Dig.  a  760-763;  Dec  Dig.  |  321.* 

For  other  d^nitiona,  see  Words  and  Phras- 
es. VOL  7,  pp.  6081,  6082.] 

Appeal  fmn  SnperiOT  Oourt,  San  Joaqidn 
County ;  J.  A.  nmnmer,  Jtlds& 

Action  by  Oatherlne  Knmm  ftgalnst  the 
Stockton  ElMCric  BaUroad  Company.  From 
8  Judgment  tor  plaintiff,  and  from  an  order 
denrti^  d^endanfB  mottoa  tor  a  turn  trial. 
It  appeaUL  Afflzmed. 

Arthur  I*.  Levlnsky,  of  Stockton,  for  ap- 
pellanL  Jacobs  &  F]&ek.  and  G.  F.  Buck,  all 
ot  Stockton,  for  reapondent 

HART,  J.  PlaintifTB  intestate  lost  his  life 
through  the  alleged  negligence  of  the  defend- 
ant, and  the  purpose  of  this  action  is  to  re- 
cover damages  there/or.  The  jury  by  whom 
the  questions  of  fact  were  tried  awarded  the 
plaintiff  a  verdict  In  the  sum  of  $8,000,  and 
this  appeal  is  prosecuted  by  the  defendant 
from  the  judgment  entered  upon  said  verdict, 
and  from  the  order  denying  It  a  new  trial. 

The  accident  by  which  the  deceased  lost 
his  life  occurred  In  the  month  of  October, 
1900,  and  this  action,  which  was  commenced 
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In  Jnne,  1903,  has  Iiad  S  trials;  the  first  re- 
sulting in  a  verdict  in  favor  of  the  plaintiff. 
That  verdict  was  set  aside  by  the  granting  by 
the  trial  court  of  the  defendant's  motion  for 
a  new  trial.  In  the  second  trial  the  court 
granted  the  defendant's  motion  for  a  nonsuit 
on  the  close  of  the  plaintiff's  original  case, 
and  the  plaintiff  appealed  from  the  Judgment 
entered  upon  the  order  granting  said  motion. 
This  court  reversed  said  judgment,  and  re- 
manded the  case  for  a  trial  upon  Its  merits. 
Kramm  v.  Stockton  Elec.  R.  R.  Co.,  3  OaL 
App.  606,  86  Pae.  738,  903.  Upon  the  third 
trial  the  plaintiff  obtained  a  verdict,  which 
was  set  aside,  and  a  new  trial  granted  by  the 
trial  court  From  the  order  granting  said 
motion,  the  plaintiff  took  an  appeal,  and  this 
court  thereupon  rendered  judgment  affirming 
the  order.  Eramm  v.  Stockton  Klec  R.  R. 
Co.,  10  Cal.  App.  271,  101  Pac.  914.  In  the 
fourth  trial  the  Jury  disagreed,  and  the  fifth 
trial  Is  the  one  with  which  we  are  now  con- 
cerned, and  as  to  which  it  is  claimed  for  a 
reversal  of  the  Judgment  and  order :  (1)  That 
the  court  erred,  to  the  damage  of  the  defend- 
ant, In  permitting  certain  questions  to  be  pro- 
pounded to  certain  Jurors  on  their  voir  dire 
examination ;  <2)  insufficiency  of  the  evidence 
to  Justify  the  verdict;  (3)  error  in  certain 
particulars  In  the  court's  charge  to  the  Jury ; 
(4)  excessive  damages ;  (5)  that  the  court  err- 
ed ta  not  requiring  the  foreman  of  the  Jury 
to  read  the  verdict,  upon  ita  return,  the  clerk 
having  performed  that  function. 

The  defendant  set  up  contributory  negli- 
gence as  a  special  defense  to  the  action, 
claiming  that  the  injuries  received  by  the  de- 
ceased, and  from  the  effect  of  which  he  died, 
were  proximately  caused  by  his  own  careless- 
ness, and  therefore  through  no  fault  or  n^l- 
gence  of  the  defendaut. 

[1]  A  preliminary  objection  Is  urged  by  the 
plaintiff  fTgainst  a  consideration  of  the  bill  of 
exceptions  and  the  affidavits  used  by  the  de- 
fendant on  its  motion  for  a  new  trial,  on  the 
ground  that  the  same  were  hot  prepared  and 
served  within  the  time  prescribed  by  law. 
The  same  point  Is  made  the  subject  of  a  dis- 
tinct appeal  In  Eramm  v.  Stockton  Blec.  R.  R. 
Co.  (Civil  No.  1126)  136  Pac.  634,  but  the  ot^ 
der  relieving  the  defendant  from  its  alleged 
default  is  not  one  from  which  an  appeal  is 
authorized  (Ealtsdimldt  v.  W^er,  136  Cal. 
676.  69  Pac.  497) ;  hence  said  appeal  has  this 
day  been  dismissed.  The  point  may,  however, 
be  disposed  of  here;  the  proceeding  being 
brought  here  on  a  bill  of  exceptions  which  is 
embraced  in  the  tnuucrlpt  of  the  record  in 
Oils  case. 

The  Judgment  upon  the  verdict  was  entered 
on  the  22d  day  of  July,  1911,  and  a  notice  of 
intention  to  move  for  a  new  trial  filed  on  Ju- 
ly 29,  1911.  It  appears  from  the  affidavits 
filed  by  the  plaintiff  that,  at  some  time  after 
the  trial  of  the  action,  and  before  the  expira- 
tion of  the  time  allowed  by  law  for  that  pur- 
pose, counsel  for  the  defendant  requested  one 
of  the  counsel  tor  the  plaintiff  tax  a  otlpula- 


tlon  ^tending  the  time  within  whldi  he  might 
prepare  and  serve  his  bill  of  exceptions  or 
statement  on  motion  for  a  new  triaL  This 
request  was  refused,  and  thereiqion  counsel 
for  the  defendant,  on  the  8tli  day  of  August, 
1911,  applied  to  the  court  for  an  order  ex- 
tending the  time  to  and  Including  the  1st  day 
of  September,  1911,  which  application  was 
granted.  It  further  likewise  appears  that 
the  court  thereafter  made  aevoal  other  or- 
ders extending  the  time  within  which  the  bill 
or  statement  might  be  preiMied  and  served, 
whereby  the  time  for  that  purpose  was  ex- 
tended  to  the  14th  day  of  November,  1911,  In- 
clusive. The  orders  so  made  after  the  mak- 
ing of  the  first  order  above  referred  to,  al- 
though not  objected  to  by  counsel  for  the 
plaintiff,  were  not  affirmatively  assented  to 
by  them.  Section  1054,  Code  Civ.  Proc.  On 
the  10th  day  of  November,  1911,  however — the 
day  preceding  that  on  whldi  the  time  grant- 
ed by  the  last  order  of  the  court  was  to  ex- 
pire— one  of  the  attorneys  for  the  plaintUI 
stipulated  that  counsel  for  the  defendant 
might  have  until  and  Including  the  24tta  day 
of  Novonber,  1911,  within  which  to  prepare 
and  serve  his  bill  or  statement 

It  appears  that  the  bill  was  completed  and 
ready  for  service  on  the  24th  day  of  Novem- 
ber, but  that  the  attorneys  for  the  plaintiff 
were  then  located  and  maintained  their  offic- 
es in  the  dty  of  Los  Angeles,  In  which  city 
the  service  was  therefore  required  to  be  made. 
Obviously,  the  service  could  not  be  made  on 
said  day,  and  the  court,  upon  the  application 
of  the  defendant  extended  the  time  for  the 
service  to  and  including  the  29th  day  of  No- 
vember, 1911—4  days  beyond  the  date  to 
which  the  time  had  been  extended  by  the  stip- 
ulation of  the  attorneys.  On  the  24th  day  of 
Novembw  the  attorney  for  the  defendant  de- 
posited the  bill  or  statement,  addressed  to 
the  attorneys  for  the  plaintiff  at  Los  Angeles, 
with  Wells  Fargo  &  Co.'s  Express  at  Sto<^- 
ton,  and  thus  the  document  was  transmitted 
to  the  plaintiff's  attorneys. 

It  is  further  made  to  appear  that  the  bill 
was  received  by  the  attorneys  for  the  plain- 
tiff on  the  29th  day  of  November,  1911,  and  it 
also  appears  that  In  the  letter  to  the  attor- 
ney for  the  defendant  acknowledging  the  re- 
ceipt of  the  bill,  the  attorneys  for  the  plain- 
tiff inclosed  the  draft  of  a  stipulation,  where- 
by they  were  to  be  given. 30  days  within 
which  to  prepare  and  serve  proposed  amrad- 
ments  to  said  proposed  bill  of  exceptions,  and 
requested  the  attorney  for  the  defoidant  to 
sign  the  same,  and  that  said  stipulation  was 
so  signed,  hereafter,  and  on  the  14th  day 
of  December,  1911,  conns^  for  the  plaintlff 
obtained  from  the  court  an  ordor  exteidlns 
the  time  to  30  days  from  and  after  said  date 
within  which  to  prepare  and  serve  proposed 
amendments  to  the  bill  or  statement  u  pre- 
pared and  served  by  the  defendant 

The  plaintiff  thereafter  Interposed  a  mo- 
tion to  disallow  and  strike  out  the  defend- 
ant's bill  of  excqrtlons^  ^c*  on  th*  ground 
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above  stated,  and  at  the  same  time  the  de- 
fendant gave  notice  of  motion  to  be  relieved 
of  tbe  default  claimed  agalndt  It  in  its  al- 
leged ftiUare  to  serve  Its  proposed  bill  of  ex- 
ceptions on  tbe  ground  of  Inadvertence  and 
excusable  neglect,  etc.   Code  Civ.  Proc.  {  473. 

The  plaintiff  makes  two  points  against  tbe 
legality  of  tbe  proceedings  allowing  and  set- 
tling tbe  bill  of  exceptions,  viz.:  (1)  That 
(as  above  stated)  the  bill  was  not  prepared 
and  served  within  the  time  required  by  law; 
(2)  that,  assuming  that  it  was  so  prepared 
and  served,  the  service  was  Illegal,  because 
tbe  defraidant  deposited  the  bill  with  Wells 
Fargo  ft  Co. '8  Express  In  the  place  of  the 
United  States  post  office  for  transmission, 
and  Oiat  substituted  service  cannot  be  se* 
cured  In  that  way.  Secttons  1011,  mbd.  1, 
1012,  lOlS,  Code  GlT.  Proc. 

[2, 3]  It  la  necessarily  to  be  conceded  that 
the  court  was  without  power  to  extend  tbe 
time  for  more  than  SO  days  beyond  that  al- 
lowed by  law  without  tbe  consent  of  the 
DlainUff.  Code  Glv.  Proc.  1  1064;  Cameron  v. 
Areata,  etc,  B.  R.  Ca,  120  Cal.  270,  61  Pae. 
^;  Bunnel  t.  Stockton,  88  OaL  319,  23  Paa 
301;  Bryan  v.  Mamne,  28  CaL  238.  It  fol- 
lows that  the  several  orders  made  by  the 
court  extending  the  time  after  the  first  order 
was  made  were  void  because  in  ^cess  of  the 
authority  of  the  court.  But  we  think  that 
the  stipnlatloD  entered  Into  by  the  attom^s 
for  the  plaintiff  on  the  lOtb  of  November, 
and  ufter  the  orders  referred  to  were  made 
by  tbe  court,  should  be  held  to  operate  as  an 
acquiescence  In  and  virtually  a  consent  by 
said  attorneys  to  all  tbe  orders  theretofore 
made  by  the  court  At  any  rate,  we  think 
that  where,  as  here,  the  court  has  made 
orders  extending  time  to  do  an  act,  or  to  pre- 
pare and  serve  a  bill  of  exceptions,  when  Its 
power  to  do  so  has  been  exhausted,  and 
thereafter  the  "adverse  party"  by  stipulation 
consents  to  a  further  extension  of  tlme^  the 
latter  should  be  held  to  have  waived  the 
right  to  claim,  and  to  be  estopped  from 
claiming  a  default  as  against  the  other  party 
OD  the  ground  that  the  previous  orders  were 
void,  where  the  latter  has  performed  tb»  act 
or  prepared  and  served  his  bill  wlQiln  tbe 
time  designated  in  tbe  stipulation. 

14]  The  allowance  by  the  court  of  the  4 
days*  more  time  after  tbe  hill  bad  been  com- 
pleted within  which  to  serve  It  npon  the  at- 
torn^ for  the  plaintiff  In  Los  Angeles  with- 
out tho  consent  of  the  latter  was  clearly  in 
excess  of  the  power  of  the  court;  but,  as  has 
beat  shown,  the  attorneys  for  the  plaintiff 
not  only  accepted  the  bill  but  requested  of 
and  secured  from  the  defendant  a  stipulation 
granting  to  them  30  days  within  which  to 
prepare  and  eerve  their  proposed  amend- 
tuents.  Thus,  we  think,  the  plalntlfl  waived 
any  right  she  might  otherwise  have  had  to 
object  to  tlie  bill  on  the  ground  that  It  was 
not  served  within  time,  and  should  be  held  to 
be  estopped  from  objecting  to  the  allowance 
BDd  settlement  of  Ui«  tdll  <m  ttiat  ground. 


The  acceptance  of  the  proposed  blU  by  the 
plaintiff  was,  in  our  judgment,  tantamount 
to  the  giving  of  her  consent  to  ttie  ordw  of 
the  court  allowing  the  4  days*  adffitional 
time  referred  to. 

[B]  But,  Ind^ndently  of  tbe  foregi^ng 
consid^ations,  we  are  unable  to  say,  upon 
the  record  appertaining  to  the  point  under 
present  review,  that  the  court  abused  its  dla- 
cretion  In  granting  the  defendant  relief  from 
Its  claimed  defiiult  In  preparing  and  serving 
Its  bin  of  exceptions  within  time.  In  bis 
affidavit,  couDsel  for  the  defendant  declares 
that  the  bill  would  have  been  completed  and 
ready  to  be  started  on  Its  way  to  the  attor- 
neys for  the  plaintiff  in  Los  Angeles  on  the 
23d  day  of  November  but  for  certain  Im- 
portant matters— testlniony,  etc.— inadvert- 
ently left  out  of  the  bill  by  his  straiographer, 
to  whom  the  work  of  putting  the  same  In 
typewriting  had  been  committed.  He  states 
that  on  said  day  he  was  engaged  In  the  trial 
of  a  case  In  court,  and  that  on  his  return  to 
his  office  he  discovered  for  the  first  time  that 
the  omissions  had  been  made;  that  It  re- 
quired so  much  time  to  make  the  corrections 
or  to  add  to  tbe  hill  the  omitted  matter  that 
be  was  delayed  one  day  In  sending  It  on  its 
way  to  the  attorneys  for  the  plaintiff,  thus 
making  it  Impossible  to  reach  said  attorneys 
before  the  expiration  of  the  time — the  24th 
of  November — granted  to  him  by  them. 

[I]  As  stated,  upon  the  foregoing  showing, 
which  appears  to  be  reasonable,  It  cannot 
justly  be  said  that  the  action  of  the  court 
relieving  the  defendant  from  its  default,  as- 
suming It  to  have  been  in  de&ult  in  the  mat- 
ter, Involved  an  abuse  of  the  discretion  ^tb 
which  a  trial  court  Is  clothed  In  such  cases. 
In  Banta  v.  Siller,  121  Gal.  416,  53  Pac.  936, 
which  involved  the  consideration  of  a  similar 
proceeding  as  the  one  here,  the  defendant 
having  been  In  default  In  tbe  matter  of  the 
presffltatlon  of  the  proposed  statement  and 
amendments  to  the  judge,  and  relieved  from 
such  default  upon  the  ground  of  Inadvertence 
and  excusable  neglect,  the  court  said:  "As 
was  held  in  Stoneslfer  t.  Kllbnm,  94  CaL 
33  PZO  Paa  8S2],  tbe  settlement  of  a  state- 
ment Is  a  'proceeding*  wlttUn  section  478  of 
the  Code  of  Civil  Procedure,  and  under  that 
section  the  release  of  a  party  from  a  pro- 
ceeding taken  against  him  through  mistake. 
Inadvertence,  eta,  is  a  matter  largely  within 
the  discretion  of  the  trial  court  An  order 
granting  such  release  will  not  be  disturbed 
here,  unless  It  clearly  appears  that  the  court 
or  Judge  was  guilty  of  gross  abuse  of  discre- 
tion in  making  It  Indeed,  it  has  been  fre- 
quently said  here  that  In  cases  of  doubt  tbe 
court  ought  to  resolve  the  doubt  in  favor  of 
the  application,  so  that  the  full  merits  of  the 
litigation  might  be  presented," — citing  a 
number  of  California  cases. 

17,  >]  Tbe  contention  that  the  service  of 
the  proposed  bUl  of  exceptions  was  invalid, 
because  it  was  tranamltted  to  tbe  attomeya 
for  tbe  plaintiff  through  the  agency  of  Well» 
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Fargo  ft  Co..  cannot  be  apbtid.  The  deUvery 
of  tbe  bill  of  exceptions  to  said  attorneys  by 
WeUa  Fargo  ft  Go.  made  tbe  service  a  per- 
sonal service.  "Tbe  fact  that  tbe  person 
upon  whom  the  service  Is  to  be  made  resides 
or  has  bis  office  In  a  different  place  from 
that  of  the  person  making  the  service  does 
not  require  that  the  service  be  made  by  mall, 
or  preclade  a  personal  service,  and  the  per- 
son seeking  to  make  the  service  can  avail 
himself  of  any  agency,  such  as  Wells  Fargo 
ft  Co.,  or  tbe  Instrumentality  of  the  post 
ofBce  department,  with  as  much  effect  as  If 
he  had  employed  any  other  messenger.  The 
delivery  of  the  notice  tbrougb  such  agency 
renders  the  service  personal,  and  tlie  proof  of 
such  delivery  establishes  a  personal  service." 
Helnten  v.  HeUbron,  94  Oal.  636^  640,  30  Pac 
8,  9. 

We  bold  that  the  action  of  tbe  court  In 
allowing  and  settling  tbe  bill  was  proper, 
and  we  now  proceed  to  a  review  ot  tbe 
merits  of  the  case. 

[I]  1.  Tbe  following  Is  epical  of  the  sever- 
al questions  asked  by  counsel  for  tbe  plain- 
tiff of  certain  jurors  npon  their  voir  dire 
examination,  which  questions  the  d^endent 
Insists  were  improper,  and  prejudiced  ita 
r^ts.  In  that  thereby  it  was  forced  to  ex- 
haust aU  Its  peremptory  cballenges,  and  was 
therefore  compelled  to  complete  tbe  panel 
without  the  prlvil^e  of  objecting  to  certain 
Jurors  except  upon  special  grounds  which  It 
failed  to  develop;  "It  being  admitted  In  this 
case  that  the  deceased  was  careless  in  get- 
ting upon  the  railroad  track  of  the  defendant 
street  car  company.  If  the  court  sbonld  In- 
struct you  that,  notwithstanding  his  careless- 
ness  and  neglect  in  placing  himself  in  a  posi- 
tion of  danger,  and  if  the  motorman  In 
charge  of  the  car,  by  the  exercise  of  ordi- 
nary care,  could  have  prevented  tbe  accident, 
it  was  bis  duty  to  do  so,  would  you  follow 
that  instruction?" 

Tbe  foregoing  question  involves,  we  think, 
a  correct  statement  of  the  theory  upon  which 
the  plaintiff  relied  for  a  recovery.  As  will 
'  be  more  particularly  shown  hereafter,  the 
deceased  was  standing  on  the  defendant's 
street  car  track  when  he  was  struck  by  a  car 
traveling  over  said  track,  and  sustained  the 
injuries  resulting  in  bis  death,  and,  as  is  to 
be  implied  from  tbe  above  question  to  the 
Jurors,  the  plaintiff  admitted,  at  the  b^cin- 
nlng  of  tbe  trial,  that,  In  stepping  upon  the 
track,  tbe  deceased  was  guilt?  of  negligence, 
claiming,  however,  that  the  evidence  would 
and  does  show  that  tbe  motorman  saw  tbe 
deceased  on  the  track  in  ample  time  to  have 
stopped  the  car,  and  have  prevented  tbe  acci- 
dent by  the  exercise  of  ordinary  care  lu  oth- 
er words,  tbe  plaintiff,  conceding  negligence 
in  tbe  act  of  tbe  deceased  in  stepping  upon 
the  track,  relied  upon  the  doctrine  of  the  "last 
clear  opportunity";  that  la,  that  the  motor- 
man,  having  discovered  and  realized  tbe  de- 
ceased's perilous  situation,  could  have  pre* 
vrated  tbe  accident  and  Ifei  ooueauencea  by 


tbe.  eanrdse  of  ordinary  care.  !QpperIeQ  r. 
Southern  Pacific  Co.,  7  Cal.  App.  208,  93  Pac. 
1040;  Benulchsen  v.  Market  St.  By.  Co.,  149 
CaL  22.  84  Pac.  420.  The  question  above 
quoted  and  other  questions  of  a  like  charac- 
ter which  the  court  permitted  the  plaintiff  to 
propound  to  the  Jurors  did  not,  as  counsel 
for  the  defendant  assert  is  true,  call  for  an 
nngoallfied  statement  of  what  the  verdict 
would  be  in  advance  of  tbe  taking  of  the  tes- 
timony. The  questions  were  obviously  hypo- 
thetical, containing  a  brief  and,  as  before  de- 
claredt  a  correct  enunciation  of  the  rnle  ap- 
plicable to  a  personal  injury  cose  in  which, 
as  is  the  claim  here,  although  the  Injured 
party  votuutarlly  placed  himself  In  a  posi- 
tion of  peril,  and  was  guilty  of  negligence  in 
so  doing,  still,  if  the  party  re^nslble  for 
the  Injuries  could,  by  the  use  of  ordinary 
care,  have  avoided  the  accident  whereby 
they  were  inflicted,  and  failed  to  do  so,  be  U 
guilty  of  negligence  for  which  tbe  law  will 
hold  him  liable.  Indeed,  tbe  questions  ob- 
jected to  amounted  to  no  more  than  asking 
the  veniremen  whether  th^  would  follow 
the  instructions  of  tbe  court. 

2.  The  facts  brought  out  by  tbe  evidence  at 
the  trial  with  which  the  present  appeals  are 
concerned  are  substantially  the  same  as 
those  adduced  at  tbe  former  trials  of  this  ac- 
tion, and  a  full  and  correct  statement  of 
them  wlU  be  found  in  the  opinions  filed  in 
tbe  former  appeals  of  this  case,  above  re- 
ferred ta  We  shall,  nevertheless,  restate 
the  facts  here  in  a  general  way,  and  special- 
ly refer,  briefly,  to  certain  of  the  testimony. 

Tbe  deceased,  Philip  Eramm,  was  the  hus- 
band of  tbe  plaintiff.  They  were,  at  the  time 
that  the  deceased  lost  bis  life,  the  parents 
of  4  minor  children,  one  dauglater  and  3 
sons,  aged,  respectively,  20,  16^  14,  and  11 
years.  Tbe  deceased,  on  tbe  day  of  bis 
death,  as  he  had  been  for  some  time  prerl- 
ously,  was  In  the  employ  of  tbe  county  of 
San  joaquln,  having  been  engaged  in  spread- 
ing gravel  over  tbe  roads  and  streets  there- 
in. At  the  time  of  tbe  accident  be  was  em- 
ployed In  tbls  service  on  Oalifomla  street, 
over  and  along  which  tbe  street  car  track  of 
the  defendant  is  located.  Over  said  trade 
tbe  defendant  ran  its  street  cars.  While 
tbe  deceased  was  engaged  as  stated,  one 
Looper,  also  employed  by  said  county  as  tbe 
driver  of  a  water  wagon,  used  for  tbe  pur- 
pose of  sprinkling  or  watering  tbe  roads  and 
streets,  came  along  with  his  wagon,  having 
been  Instructed  to  sprinkle  water  on  the 
gravel  which  was  being  spread  over  Califor- 
nia street  by  tbe  deceased  for  tbe  purpose  of 
packing  it  down  and  solidifying  it  As  Loop- 
er, driving  in  a  northerly  direction  on  said 
street,  reached  tbe  point  where  the  deceased 
was  working,  the  latter,  in  order  to  avoid 
ooUl^on  wltb  the  horses  and  wagon,  stepped 
batdc  onto  tbe  street  car  track,  and  remained 
there  until  after  tbe  wagon  bad  passed,  when 
be  again  stepped  Into  tbe  street  Looper 
vrinkled  aa  fiir  as  the  gravel  extended  oa 
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tbe  street,  and  tben  tnrned  bU  hones,  and 
atuted  to  a  aontberly  dlnctton  over  tbe 
aune  groimdt  and,  as  he  approached  the 
point  where  the  deceased  was  engaged  in 
qmading  Oie  graTd,  the  latter  again  stepped 
back  upon  the  car  track  to  let  Looper  pass. 
As  the  latter  was  paastng  tbe  deceased,  the 
two  engaged  In  conTersatlon  ooncemlog  Uw 
qnanUty  of  water  jtrhlcA  was  required  for 
the  gravel ;  **the  team  moving  and  the  wa- 
ter rnnning  from  the  QtrinUer  as  tttey  talk- 
ed." Tbe  deceased  was  then  leaning  on  his 
idioTel  and  rake,  and  was  facing  nortbeast, 
with  his  back  toward  the  south.  At  about 
this  time  Looper  obeerred  a  car  traveling  on 
CaUfomia  street  in  a  northerly  direction  and 
toward  the  deceased.  It  aiveara  that  the  ap- 
pearance of  tbe  car  startled  Looper's  hors- 
es; fbsv  making  a  qnlck  and  sudden  J«k. 
Looper  ^claimed  to  the  deceased,  "Look  out 
tberie,  old  boy,  for  the  car,"  and  at  the  same 
time  tnrned  his  attention  to  the  horses, 
which,  from  having  been  frightened,  bad  sud- 
denly left  tbe  part  of  tbe  street  on  which  the 
cnvel  was  spread.  "By  the  lime  I  looked 
around-— stopped  my  team,  looked  around," 
testified  Lo^r,  "and  I  seen  his  hat  lying 
behind  tbe  car.  t  jumped  off  as  quick  as 
I  could.  I  thought  be  was  under  tbe  car 
^bably,  and  I  jumped  off  of  n^  teani— off 
of  my  wagtm  and  ran  around,  and  be  was 
lying  under  the  west  front  wheels."  A  num- 
ber of  people^  mcMt  ot  whom  Uved  in  close 
proximity  to  tbe  place  where  Qie  accident 
occurred,  immediately  gathered  at  Qie  scene 
of  the  accident,  and  tbe  body  of  tbe  deceas- 
ed, mangled  in  a  horriUe  manner,  was  re- 
nured  from  tbe  track.  The  deceased  passed 
■way  shortly  after  his  body  was  r«noved 
from  tbe  track. 

Looper  testified  that  tbe  running  of  the 
water  from  the  sprinkler  on  the  gravel  and 
ttte  passing  of  the  wagon  and  horses  over 
tbe  gravel  made  considerable  nolab.  He  said 
tbat  tbe  car  was  going  at  tbe  rate  of  15  or 
20  miles  an  hour  when  he  first  observed  it, 
and  at  the  time  he  cautioned  the  deceased  of 
its  «Knixw,  and  that  it  was  thai  within  00 
or  60  feet  of  where  tbe  deceased  stood.  The 
car,  he  said,  "was  carrying  a  current  of 
wind  rl^t  ahead  of  her.  *  *  *  It  was 
boUiing  np  and  down."  He  said  tbat  tbe  de- 
ceased remained  in  the  same  position  on  the 
track  from  the  time  he  stepped  upon  it  aft- 
er the  horses  and  wagon  had  turned  and 
started  In  a  southerly  direction  over  the 
gravel  until  be  was  struck  by  the  car.  He 
continued:    "After  the  car  moved  away 

*  *  *   I  stepped  the  distance  from  where 

•  •  •  they  had  dmg  him.  •  •  •  Yoo 
coold  see  very  plainly,  yon  know^  from  where 
the  car  stradc  blm.  It  might  have  knocked 
liim  a  good  ways  before  he  stmcfc ;  but  any- 
way I  stepped  the  dragged  place,  where  they 
dragged  him  there,  and  it  was  5  or  6  steps — 
between  15  and  18  feet"  The  witness  fur- 
tha  testified  that,  if  the  deceased  had  seen 
Uw  car  when  he  (wltmestD  first  saw  i^  and 

136  P.— 84 


"had  been  qulA,"  be  might  have  Jumped  oK 
the  track,  although  even  then,  he  said,  there 
was  not  room  enough  between  the  track  and 
the  wagon  for  tbe  deceased  to  have  avoided 
collision  with  the  car.  Loop^  also  stated 
that  he  did  not  hear  the  motonnan  ring  the 
bell  or  t^re  any  other  warning  of  tlie  ap- 
proach of  tbe  ear. 

The  witness  Bamhart,  who  resided  near 
tbe  point  at  whldk  the  acddent  liappeiwd, 
and  who  was  at  bis  home  at  that  time,  saw 
tbe  car  88  it  was  approaching  the  deceased 
Just  before  the  latter  was  struck.  He  said 
that  the  ear  was  going  at  full  speed ;  tbat^ 
when  the  car  was  so  near  the  deceased  tbat 
he  could  see  but  a  "streak  of  daylight"  be- 
tween the  front  of  tbe  car  and  tiie  deceased, 
he  obserred  that  tbe  brake  handle  was  in  a 
vertical  podtlon,  although  at  about  tbe  same 
instant  of  time,  be  said,  the  motorman  ap- 
peared to  be  in  tbe  act  of  applying  the 
brakes.  He  proceeded:  ''I  remember  hear- 
ing the  noise  made  by  the  body  striking 
against  the  metal  front  of  the  car.  I  was 
about  260  feet  from  the  car.  •  •  •  The 
body  seemed  to  be  lifted,  as  though  it  had 
gone  off  its  feet,  and  had  gone  up,  and  gone 
down.  *  *  *  It  went  forward  and  slight- 
ly out.**  He  said  tbat  be  heard  the  car  hell 
ring  but  once,  and  tbat  was  when  tlie  car 
was  at  a  point  some  6  feet  north  of  the  aonth 
line  of  Hasel  street;  tlie  accident  having  oc- 
curred at  a  point  about  half  way  between 
said  street  uid  the  next  street  on  the  north 
(Locust)  Intersecting  California  street  He 
declared  that  the  speed  ot  the  car  did  not 
seem  to  have  been  slackoiaa  or  lessened  un< 
til  aftOF  it  stmdc  tbe  deceased.  "Tbe  <9ir  was 
nx^ing — ^was  running  along  at  full  speed — 
and  was  rocking  aa  ttioee  old  cars  did  when 
running  at  that  speed.  *  •  *  I  lived  on 
Hazel  street  in  the  vicinity  of  tiiose  cars  for 
8  years  before  this,  and  had  observed  tbe 
speed  of  the  cars  miming  Qiere  dally. 
*  •  *  Hy  estimate  of  the  speed  was  some 
place  betweei  16  to  16  or  18  mllo.  By  full 
speed  I  mean  a  speed  obtained  on  the  older 
cars  by  throwing  the  controller  around  full 
thing." 

Other  witnesses  testifled  that  tbe  car  was 
going  at  full  speed,  and  tbat  tbe  motonnan 
tailed  to  ring  flie  beU. 

The  witnesses  Williams  and  Morris,  who 
had  worked  for  the  defendant  10  and  9  years, 
respectively,  in  the  capacity  of  both  conduc- 
tor and  motorman,  testifled  tbat  tbe  car 
which  ran  over  the  deceased  had,  in  addition 
to  a  brake,  a  reverse;  the  latter  heSag  the 
most  effectual  for  stopping  the  ear  in  case  of 
a  sudden  emergency.  "When  you  throw  on 
the  reverse,"  said  Williams,  "it  starts  tbe 
wheels  in  the  other  direction;  it  stops  it 
In  other  words;  it  is  a  quicker  way  of  stop- 
ping the  car  than  that  of  using  tbe  bralra,  if 
the  track  is  dry.  Car  25  [the  one  which 
struck  the  deceased]  has  6  notehes  for  put 
ting  on  the  current  If  3  notches  were  on, 
I  think  a  man  could  stop  It  in  16  feet  some- 
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thing  like  that  •  •  *  If  6  notdies  wen 
tamed  on,  I  tiilnk  7011  conld  stop  a  car  in 
aboat  60  feet  by  the  nae  of  the  brake,  and 
by  the  nae  of  the  rereree  about  10  feet  leas 
than  that  Tbe  xevene  la  need  in  the  case 
of  accident  for  the  purpose  of  preventing  ac- 
cidents." 

Ph&ering,  the  motorman  operating  the  car 
at  the  time  of  Qie  accident  said  that  he  first 
obaemd  the  deceased  oppodte  the  water 
wagon  when  the  car  ronnded  the  cnrre  on 
California  street  This  curve,  It  is  conceded, 
is  about  650  feet  from  the  point  where  the 
deceased  stood  when  struck  by  the  car.  The 
deceased,  he  said,  appeared  to  be  in  conversa- 
tion with  Looper,  "While  I  was  on  this 
curve,"  the  witness  continued,  "I  rang  the 
bell,  and  Mr.  Kramm  backed  across  the  track; 
that  Is,  I  suppose  I  was  within  100  feet  more 
or  less— started  to  back  across  the  track.  He 
got  within,  probably,  two-thirds  of  the  way 
across  the  track.  I  was  within— the  car  was 
within  about  12  or  14  feet,  10  or  12  feet  at 
that  time,  I  should  judge,  between  10  and  12 
feet  when  he  hesitated,  and  the  car  struck 
him."  He  said  that  be  saw  Kramm  "at  all 
times  from  the  time  he  first  started  back 
on  the  track  until  he  was  struck."  "Q.  Did 
Kramm  seem  to  notice  you  when  you  rang 
Che  bell?  A.  Well.  I  could  not  say.  The 
man  backed  across  the  track — started  to  back 
across  the  track,  and  stopped.  I  could  not 
say  positively  whether  he  noticed  me-  or  not 
I  didn't  SCO  him  look  at  me,  or  look  at  the 
car.  •  ♦  •  Q.  Within  what  distance  did 
you  stop  the  car  after  putting  on  the  brakes? 
A.  I  should  Judge  from  8  to  S  feet  some- 
where along  there,  from  the  front  ^d  of 
the  car  to  the  front  wheel;  that  was  the 
distance  the  car  went" 

The  testimony  further  discloses  that  Cali- 
fornia street  which  nms  in  a  north^Iy  di- 
rection, bearing  westerly  at  flw  carve  refei^ 
red  to.  passes  over  perfectiy  level  ground, 
and  that  the  day  <hi  which  the  acddent  hap- 
pened was  brii^t  and  "sunshiny,*'  so  that 
there  was  noQiins  to  pxevrat  the  motorman 
from  clearly  observing  any  object  which 
dlght  have  been  on  the  track  before  him  for 
the  distance  betwe^  said  carve  and  the 
point  on  the  track  at  whidi  the  deceased 
stood  when  stradE. 

The  above  synopds  of  the  testimony  Is 
sufficient  to  show  that  the  position  of  the  de- 
fendant tiiat  the  v«dlct  la  without  saffldent 
support  cannot  be  aastained. 

As  seen,  the  deceased  was  standing  with 
his  back  towards  the  direction  from  which 
the  car  was  moving.  He  was  in  conversation 
with  Looper,  and,  with  his  mind  thus  occu- 
pied, and  with  the  noise  produced  by  the 
moving  of  the  horses  and  wagon  over  the 
gravel,  and  the  water  falling  from  the 
sprinkler  attached  to  the  wagon.  It  Is  mani- 
fest that  he  neither  saw  nor  heard  the  car, 
nor  was  he  aware  of  Its  near  approach.  In- 
deed, It  la  very  clear,  from  Looper's  testi- 


mony, that  neither  he  nor  the  deceased  ob- 
served the  amiroach  of  Oie  car  nntil  it  bad 
readied  a  point  in  sndt  dose  proximity  to  the 
place  when  the  deceased  was  standing  as 
to  make  escape  impossible  at  the  rate  of 
speed  at  irtildi  the  car  was  traveling. 

[It]  It  cannot  be  doubted  that  the  Juy 
wen  warranted  in  finding  that  the  motor- 
man  had  ample  opportunl^  to  have  s^vped 
the  car  long  beforo  the  point  ithere  the  de- 
ceased stood  was  reached.  He  saw  the  latter 
when  his  car  turned  the  curve,  a  distance 
of  ^  feet  from  where  Kramm  was  stand- 
ing. He  saw  blm  at  all  times  after  that, 
and  until  the  car  strack  him.  The  motorman 
admitted  this.  It  Is  true  that  he  testified 
that  Kramm,  after  the  bell  was  rung,  started 
to  back  off  the  track.  This  testimony  was 
flatly  contradicted  by  Looper,  however,  who 
said  that  the  deceased  never  moved  from  the 
position  he  originally  took  on  the  track ;  t)ut, 
assuming  that  the  motorman  was  correct  in 
bis  statement  that  the  deceased  started  to 
leave  the  track,  still  the  evidence  Is  such 
that  the  Jury  were  Justified  In  finding  tbat 
the  car  could  have  been  stopped  after  It  had 
approached  within  12  or  14  feet  of  the  de- 
ceased, the  car  being  that  distance  from  the 
deceased  when,  according  to  the  motorman, 
the  former  hesitated  on  the  track  after  mov- 
ing backward  a  short  distance.  As  has  been 
shown,  there  is  evidence  that  the  car  was 
moving  at  full  speed  from  the  time  it  round- 
ed the  curve,  at  whldi  point  the  motornuui 
flrat  noticed  or  saw  the  deceased,  and  that 
this  rate  of  speed  was  not  Blackened  or  dim- 
inished, nor  any  attempt  made  1^  the  motor- 
man  to  reduce  it  That  thero  was  some  rea- 
son for  bdleving  this  to  have  been  the  case 
Is  shown  by  the  testlm(my  strongly  tendb^ 
to  disdose  that  the  body  of  tiie  deceased  was 
dragged  over  the  track  by  the  car  for  a  dis- 
tance ot  some  17  feet  and  Iqr  tlie  testimony 
of  the  motorman  himself  that  he  stcoiped  the 
car,  after  applying  the  brakaa,  witlUn  a  dls- 
tuice  ot  from  8  to  S  feet  It  does  not  ai^ear 
that  the  motorman  naed  tbe  "rererse,"  where- 
by, aocosdtng  to  the  testimony  ot  the  witne«- 
es  who  teeUfled  on  that  sabject  for  both  the 
plaintiff  and  the  defradant  tiie  car  omild 
liave  been  stopped  much  mora  quickly  than 
by  means  of  the  brakes. 

It  most  be  taken  as  proved  that  the  car 
waa  traveling  at  an  nnnsnal  rate  of  speed 
(Lee  V.  Uarket  St  By.  Co,  18S  GaL  2M,  87 
Pac.  IGS),  and  that  the  motorman  did  not  re- 
duce the  speed  until  after  Uie  car  strack 
the  deceased.  At  any  rate,  In  our  Judgmmt 
clearly  the  record  disdoses  plenty  of  evi- 
dence from  which  the  Jury  were  legally  au- 
thorized to  find  that  the  motorman  saw  the 
deceased  In  a  situation  of  peril  In  ample  time 
to  have  prevented  the  acddent  had  he  made 
proper  use  of  the  means  In  his  power  to 
have  done  so,  and  the  case  presented  here  is 
therefore  plainly  one  for  the  Jury  upon  the 
question  whether,  notwithstanding  tbe  negli- 
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gence  of  the  deceased,  the  fatal  accident 
would  have  occurred  but  for  the  negligence 
of  the  defendant  or  Its  agent  It  will  not 
be  disputed  that  Lt  ia  a  "principle,  now  flrm- 
1;  estabUahed  In  this  state,  that  a  party  hav- 
ing an  onwrtunlt;  by  the  exercise  of  proper 
care  to  SToid  injuring  another  must  do  so, 
notwithstanding  the  latter  has  placed  himself 
\b  the  situation  of  danger  by  his  own  neg- 
Ugence  or  wrong."  (Fox  t.  Oakland  Con.  St. 
Ry.,  118  CaL  62,  50  Pac.  25,  62  Am.  St  Rep. 
216;  Lee  t.  Market  St  By.  Co.,  135  Gal.  295, 
67  Pac.  765;  Zlpperlen  v.  S.  P.  Co.,  7  Cal. 
App.  206,  03  Pac  1049),  and  a  reriew  of  the 
evidence  in  this  case  will  leave  no  room  for 
doubting  that  the  Jury  were  folly  Justified 
in  finding  that  the  evidence  bron^t  the  act 
of  the  defendant  in  canalnc  the  death  of 
Kramm  within  the  Iwn  of  the  doctrine  thus 
enunciated. 

[11]  The  witness  Bamhart  was  allowed  to 
^te,  over  objection  by  the  defendant,  what 
he  saw  after  reaching  the  track  where  the 
accident  occurred;  the  purpose  of  the  Ques- 
tion being  to  secure  a  description  of  the  con- 
dition of  the  track  and  the  situation  of  the 
body  of  the  deceased  wltii  reference  to  the 
car,  etc.  Bamhart  saw  the  accident  from  a 
short  distance  away  from  the  track,  and  im- 
mediately ran  to  the  scene  tliereof.  We  can 
perceive  lo  poai^le  Impropriety  in  this  tea- 
dmony. 

[12]  3.  The  witness  Tnlan,  from  her  bouse, 
a  duirt  distance  away,  heard  the  exclama- 
tion "Oh"  proceed  from  the  direction  of  the 
place  where  the  accident  occurred  at  about 
the  same  time  she  beard  the  "bumping  noise" 
of  the  car  at  la  seemed  to  have  struck  some 
object  This  testimony  was  manifestly  for 
the  purpose  of  showing  that  the  deceased  ut- 
tered the  exclamation  referred  to.  We  can 
see  nothing  Improper  In  the  testimony.  If 
such  an  exclamation  was  uttered  by  the  de- 
ceased wben  Btrucic  by  the  car,  evidence  of 
that  fact  was  admissible  under  the  rule  of 
rei  gestie.  But  tbe  defendant  does  not  deny 
that  Its  car  struck  the  ^ceased,  and  thus 
produced  bis  deatb,  and  the  mere  fact  that, 
idaultaneonsly  with  being  atnu^  be  uttered 
ao  exclamation,  indicating  that  be  bad  been 
injured,  and  was  in  pain  by  reasm  thereof 
could  tend  to  prove  nothing  more  than  the 
bifllctlon  of  the  injmy  and  the  experiencing 
of  oonseqnent  pain,  Zt  would  not,  as  coun- 
sel omtends  was  ito  effect,  necessarily  tend 
to  prove  that  the  body  was  dragged  a  oon- 
sideraUe  distance  Iqr  the  car,  nor  by  whose 
negiijence — whether  that  of  the  deceased  or 
that  of  the  defendant — the  accident  was 
Pnndmately  caused. 

{Ill  4.  It  ia  next  objected  that  tbe  court 
erred  by  ita  itfnsal  to  strike  out  tbe  state- 
meat  of  tbe  witness  Looper  Oat  '*tlie  car  was 
curying  a  canent  of  wind  right  ahead  of 
Iter."  The  ground  of  the  motion  to  strike 
oat  was  that  the  answer  was  not  responsive 
to  ais  qaestlon:   "Describe  tbe  appearance 


of  the  car  aa  yon  saw  it  when  you  turned" 
— referring  to  the  time  immediately  after 
which  Looper  had  cautioned  the  deceased  of 
the  approach  of  tbe  car.  The  statement  was 
partly  descriptive  of  the  car  in  action,  and 
the  ruling  was  proper.  Indeed,  the  question 
must  have  had  sole  reference  to  the  rate  of 
speed  at  which  the  car  was  moving,  as  its 
appearance  otherwise,  before  reaching  the 
deceased,  could  have  had  no  significant  bear- 
ing upon  the  main  issue  In  the  case. 

[f4]  6.  There  was  no  legal  impropriety  In 
the  ruling,  to  which  exception  was  taken  and 
is  here  urged  by  the  defendant,  whereby 
Looper  was  permitted  to  give  the  weight  of 
the  wagon  he  was  driving  when  loaded  with 
water.  The  manifest  object  of  this  testi- 
mony was  to  show  that  the  large  water 
wagon,  containing,  aa  it  did,  a  large  quantity 
of  water,  as  It  passed  over  the  freshly  gravel- 
ed  street,  sprinkling  water  thereon,  made  a 
loud  noise,  and  that  thus  the  deceased  was 
prevented,  to  some  extent  from  hearing  the 
noise  of  the  approaching  car. 

6.  Looper  was  asked  and  allowed  to  an- 
swer, against  the  objection  of  tbe  defendant 
a  number  of  questions,  the  apparent  purpose 
of  which  was  to  quall^  him  to  give  an  opin- 
ion upon  the  rate  of  speed  with  which  the 
car  was  running  when  it  came  in  contact  with 
tbe  body  of  Kramm.  He  stated  that  he  had 
owned  and  then  owned  some  fast  horses,  be- 
longing to  the  racing  class,  and  that  thus 
be  became  accustomed  to  taking  and  observ- 
ing the  time  within  whlch  horses,  attached  to 
vehicles,  would  cover  certain  distances.  By 
such  observations  and  experience,  he  was  able 
to  form  an  approximately  accurate  Judgment 
as  to  the  rate  of  speed  at  which  any  kind  of 
vehicle  might  travel  by  merely  observing  it 
aa  It  passed  along. 

[IC]  Counsel  for  the  defendant  contends 
that  questions  touching  the  speed  of  street 
cars  or  trains  do  not  involve  subjects  of 
setootlflc  inqniry;  hence  the  testimony  of 
Looper  as  to  his  experience  and  observation 
In  the  matter  of  noting  the  speed  of  horses  or 
vehicles,  drawn  by  borses,  or  tbe  rate  of 
speed  with  which  a  steam  train  or  a  street 
electric  car  might  travel,  was  incompetent 
and  proJudldaL  We  tblnk  counsel  is  rl^t 
when  he  says  that  tbe  question  of  tbe  rate 
of  speed  at  which  a  train  at  cars  or  other 
T^ilcle  may  travel  does  not,  strict^  Qieakbig, 
constltate  a  subject  of  expert  testimony. 
Section  1870,  subd.  9,  of  the  Code  ot  avU 
Procedure  de^res  that  the  opinion  of  a 
witness  on  a  questira  of  scfenco,  art,  or  trade, 
wben  he  Is  ^Ued  ther^n,  may  be  ^ven  In 
evidence.  The  quoitlon  aa  to  tbe  rate  of 
speed  at  which  a  train  of  cars  or  other  vehi- 
cles may  be  traveling  Is  not  one  of  science, 
or  of  art  or  of  trade,  within  the  meaning  of 
these  terms  as  they  are  used  in  said  section, 
but  involves  purely  a  matter  of  Judgment  and 
one  which  it  is  competent  for  any  person  to 
give  testimony  upon,  and  wbetber  tbe  Jud|^ 
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ment  so  disclosed  Is  worthy  or  nnwortbr  of 
any  weight  Is  a  matter  solely  for  tbe  decision 
of  ttie  Jury  upon  a  consideration  of  the  oppor- 
tnolty  of  the  witness  for  observing  the  train 
or  the  vehicle  as  It  passed  along,  the  state  of 
his  mind  at  the  time,  the  degree  of  Intelli- 
gence which  he  appears  to  possess,  and 
whether  he  appears  to  be  unbiased  or  other- 
wise. 

[1 6]  But  &e  testimony  of  Looper  with  re- 
spect to  his  experience  In  noting  time  or  the 
speed  at  which  vehicles,  drawn  by  racing  hors- 
es, had  traveled  over  certain  distances  was 
not  offered  or  received  for  the  purpose  of 
qualifying  him  as  an  expert  upon  that  snb- 
Ject,  bnt  merely  to  show  that,  having  been 
In  the  habit  of  making  such  observations, 
be  was  the  better  able  to  form  a  more 
reliable  Judgment  as  to  the  rate  of  speed  of 
the  car  when  it  approached  and  struclc 
Kramm  than  perhaps  he  would  otherwise 
have  been. 

The  case  of  Grand  Rapids  ft  Indiana  R.  R. 
Co.  T.  Huntiey,  38  Mich.  537,  31  Am.  Rep. 
321,  dted  by  the  defendant  In  support  of  its 
position,  does  not  hold  that  the  testimony 
objected  to  here  Is  Incompetent,  nor  that 
an  ordinary  witness  may  not  give  his  opinion 
as  to  the  speed  of  a  train.  To  the  contrary, 
it  Is  there  held  that,  while  questions  relative 
to  the  speed  of  trains  are  "not  properly  sden- 
tlflc  Inquiries,"  yet  they  "were  not  beyond 
the  competency  of  ordinary  witnesses  who 
had  means  and  haWs  of  observation."  In 
the  case  at  bar,  the  witness  not  only  had 
tbe  means  bnt,  as  shown,  tbe  halHt  of  obser- 
vation. Nor  Is  there  anything  said  in  the 
California  cases  dted  by  counsel  which 
sustains  him  In  the  assertion  that  the  chal- 
lenged testimony  was  not  proper  for  the  pur- 
pose of  showing  that  Lcx^r  was  capable  of 
forming  an  aniroxlmately  accurate  opinion 
as  to  the  rate  of  speed  of  the  car.  See  casea 
referred  to,  vtz.:  Sappenfleld  t.  Market  St, 
etc.,  B.  B.  Co.,  01  Gal.  48,  69.  27  Pac.  690; 
Fairbanks  t.  Hughson,  68  Gal.  314 ;  Facheco 
y.  Jadson  Mfg.  Co.,  113  Gal  641,  46  Pac.  63a 

(17,11]  7.  Tbe  testimony  of  the  married 
daughter  of  the  deceased  that  the  fiiinUy  1^ 
by  the  latter  couslsted  of  his  widow,  the  wit- 
ness, and  three  minor  chUdroi  was  not  ob- 
jectionable, and  the  cases  ,of  Slmonean  v. 
Pac.  Elec.  Ry.,  159  Cal.  494, 115  Paa  320,  and 
Oreen  v.  8.  P.  Co.,  122  Cal.  663,  65  Pac.  677, 
do  not  BO  hold.  In  the  flr8^mentloned  case, 
the  widow  of  the  deceased,  the  latter  having 
been  Injured  and  killed  by  one  of  the  cars 
of  the  defendant  as  he  was  walking  across  its 
railroad  track,  was  permitted  to  testify, 
against  the  objection  of  the  defendant,  that 
one  of  the  children  of  herself  and  the  deceas- 
ed was  crippled  In  the  right  arm,  and  had 
been  under  a  surgeon's  care  for  7  or  S  months, 
and  that  another  child  was  afflicted  with  a 
serious  congenital  defect  in  one  of  her  should- 
er blades,  and  had  been  "doctored  for  a  'good 
many  years,'  and  was  sUll  under  the  doctor's 


care."  In  the  Green  Case,  the  trial  court  al* 
lowed  evidence  of  the  poverty  of  one  of  the 
plaintlfls;  the  action  having  been  brought 
by  the  widow  and  children  of  the  deceased, 
^e  testimony  in  both  cases  was,  with  obvi- 
ous legal  propriety,  held  to  be  Inadmissible, 
since,  clearly,  neither  the  physical  affllctton 
of  the  children  in  the  one  case  nor  the  pover- 
ty of  the  child  in  the  other  constituted  an 
element  of  the  damage  sustained  by  the  com- 
plaining parties.  Obviously,  a  party  charged 
with  wrongfully  committing  a  personal  Injury 
upon  or  producing  the  death  of  another  can- 
not be  held  responsible  for  tbe  physical  or 
financial  handicaps  of  the  family  of  tbe  lat- 
ter which  existed  before  or  at  the  time  tbe 
injury  was  Inflicted  or  the  death  produced. 
In  the  case  at  bar,  however,  the  propositioQ 
Is  very  much  different  from  those  presented 
In  the  cases  above  referred  to.  It  was  strict- 
ly proper  in  this  case  to  show  that  the  deceas- 
ed left  a  family,  who  had  suffered  pecuniary 
loss  by  reason  of  his  death  through  the 
tortious  act  of  the  defendant,  and  to  shov 
the  extent  of  such  loss  with  reasonable  cer- 
tainty. In  order  to  determine  such  loss,  the 
Jury  were  entitled  to  be  informed  of  whom 
said  family  consisted — whether  of  persons 
who  had  never  received  pecnnlary  assistance 
from  the  deceased,  or  who  were  not  depend- 
eat  upon  him  for  nurture,  care,  and  sapport. 
or  of  persons  who  had  received  sudi  asfOs* 
ance,  and  were  so  dependent,  and  would, 
by  reason  of  their  minority  and  consequent 
helplessness,  have  still  required  and  been 
entitled  to  such  assistance  and  care  from 
him,  h»d  he  not  lost  his  llffc  Chicago  ft  A. 
R.  A.  Co.  V.  Shannon,  43  IlL  838 ;  Sedgwick 
on  Damages  (8th  Ed.)  |  570;  Slmoneau  v. 
Pac.  Elec.  Ry.,  supra.  As  is  said  In  the 
Slmoneau  case:  "While  solace  for  wounded 
feelings  may  not  be  Included  in  tbe  damages 
awarded,  the  loss  of  society,  comfort,  and 
core  to  wife  and  children,  at  loett  a»  tftsfr 
support  [italics  ours]  may  be  oonatdored  hi 
so  fftr  as  they  affect  pecuniary  loss  to  them 
by  the  death  of  tte  husband  or  father."  See, 
also,  Beestm  t.  Qreen  Mountain  Ca,  S7  CaL 
20,  38,  Oreen  v.  S.  P.  Oa,  suptau 

[II]  Nor  was  It  error  to  permit  the  same 
witness  to  say  that  the  deceased  was  "kind 
and  loving"  to  his  minor  children.  As  has 
been  shown,  the  loss  to  tibe  Children  of  the 
society,  comfort,  and  care  of  a  parent  by  his 
or  her  death  through  the  wrongful  act  of 
another  may  be  shown  as  entering  Into  the 
pecuniary  loss  thereby  soflered,  and  such  a 
consideration  would  obviously  cut  Uttle,  if 
any,  figure  in  the  estimation  of  such  loss  If 
the  conduct  of  the  parent  toward  his  minor 
dilldren  were  the  opposite  of  that  described 
by  the  witness.  In  Beeson  t.  Oreen  Mountain 
G.  M.  Co.,  supra,  it  Is  said:  "We  think  that 
the  social  and  domestic  r^atlons  of  the  par- 
ties, th^  kindly  demeanor  toward  each  oth- 
er, tbe  society,  were  parts  of  'all  tbe  circum- 
stances of  the  case*  for  the  Jury  to  take  Into 
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consideration  In  eetlmatlng  what  damage 
would  be  Just,  from  a  i>ecuiilary  point  of 
view,  especially  as  there  la  notblng  In  the 
case  to  show  that  the  Jury  were  Instructed 
that  they  might  give  damages  by  way  of 
solace."  See  Matthews  t.  Warner,  29  Grat 
(Va.)  570,  26  Am.  Rep.  396;  B.  &  O.  B.  B. 
Co.  T.  NoeU,  32  Grat  (Va.)  394. 

There  are  some  other  exceptions  to  the 
rulings  of  the  court  upon  the  evidence ;  but, 
after  a  careful  examination  of  them,  we  do 
not  regard  them  as  of  sufficient  importance 
to  require  special  notice  in  this  opinion. 

&  Numerous  alleged  errors  are  pointed  out 
by  the  defendant  In  the  action  of  the  court  in 
giYiug  and  refusing  to  allow  certain  Instruc- 
tioDB.  "We  can  see  no  necessity  for  reviewing 
tbese  assignments  in  detail.  It  Is  enough 
to  say  generally  that  the  court,  in  its  diarge, 
declared  to  the  Jury  correctly  and  in  clear 
language  every  principle  of  law  pertinent  to 
the  Issues  made  by  the  pleadings  and  the 
proofs.  It  may  further  be  observed  that  the 
Instmctlons  proposed  by  the  defendant  and 
rejected  by  the  court  contained  no  principle 
or  rule  of  law  applicable  to  the  Issues  which 
the  court  did  not  declare  In  its  charge  to 
the  jary.  It  may  also  be  remarked  that 
there  is  nothing  in  the  language  of  any  of 
the  Instmctlons  submitted  by  the  court  to 
the  Jury  which  justifies  the  criticism  of  coun- 
sel for  the  defendant  "that  the  Jury  was  vlr- 
tnaUy  told  by  said  instructions  that,  not- 
withstanding the  tact  that  the  deceased  was 
guilty  of  contributory  negligence,  and  placed 
himself  In  a  position  of  danger,  the  burden 
was  shifted  to  the  def^dant"  The  court, 
after  first  declaring  that  the  plaintUT  admit- 
ted that  the  deceased  was  guilty  of  contribu- 
tory negligence,  stated,  with  clearness  and 
accuracy,  the  rule  applicable  to  the  doctrine 
of  the  "last  clear  owwrtunlty"  Invoked  by 
the  plaintiff.  Nowhere  did  the  court  say  or 
intimate  that  the  burden  rested  upon  or  was 
shifted  to  the  defendant  to  prove  that  it  was 
not  negligent,  or,  In  other  words,  that  it  did 
not,  having  knowledge  of  the  perilous  posl- 
tLon  of  the  deceased,  exerdse  ordinary  care 
to  preroit  the  accident  by  which  he  was  In- 
Jnred  and  killed.  To  the  contrary,  the  court 
in  effect  said  to  the  Jury  that,  to  sustain  the 
complaint,  it  was  requisite  for  the  plaintiff 
to  prove  the  affirmative  of  the  Issue  by  a  pre- 
ponderance of  the  evidence,  the  obvious 
meaning  of  which  la  that  the  burden  of  prov- 
ing the  charge  that  the  negligence  of  the  de- 
fendant waa  tlie  proximate  cause  of  the 
death  of  Kramm  wholly  rested  on  the  plaln- 

tur. 

[21]  9.  We  cannot  say  that  the  verdict  Is 
excessive.  "A  verdict  in  this  character  of 
cues  can  only  be  disturbed  where  the  amount 
awarded,  in  view  of  the  evidence,  is  so  exces- 
tire  aa  to  be  apparently  the  result  either  of 
passion  or  prejudice  on  the  part  of  the  Ju- 
ry" Valente  v.  Sierra  Ballway  Co.,  158  CaL 
412,  419,  111  Pac.  96,  98.  There  is  nothing 
In  this  record  Indicatlns  that  the  verdict  was 


the  cttlminaUon  of  either  passion  or  preju- 
dice in  the  Jury.  It  must  therefore  be  as- 
sumed that  the  Jury,  having  found  upon  suf- 
ficient evidence  that  the  death  of  the  de- 
ceased was  proximately  occasioned  by  the 
culpable  negligence  of  the  defendant,  based 
its  award  of  damages  entirely  upon  a  consid- 
eration of  the  great  loss  sustained  by  the 
family  of  the  deceased  by  the  death  of  him 
upon  whom  they  depended  and  had  the  right 
to  depend  for  that  care  and  support  which 
the  evidence  apparently  shows  that  he  was 
capable  of  affording  them.  The  observations 
of  the  learned  Justice  who  wrote  the  opinion 
In  the  Valente  Case,  supra,  to  be  found  on 
page  419  of  158  Cal.,  page  98  of  111  Pac, 
are  peculiarly  applicable  to  the  case  here 
with  respect  to  the  question  of  damages. 

[21]  10.  There  Is  no  merit  in  the  propo- 
sition, advanced  by  the  defendant,  that  It 
was  error  fatal  to  the  validity  of  the  verdict 
for  the  clerk  to  have  read  the  verdict  "in  the 
place  of  its  having  been  rendered  by  the 
foreman,"  as  provided  by  section  618  of  the 
Code  of  Civil  Procedure.  It  appears  from  the 
tecord  that,  when  the  Jury  came  Into  court 
after  deliberating  upon  the  case,  the  court, 
after  asking  whether  they  had  agreed  upon 
a  verdict,  and  receiving  an  affirmative  reply 
from  the  foreman,  requested  the  latter  to 
pass  the  verdict  up  to  the  court  The  fore- 
man obeyed  this  request,  and  the  Judge,  after 
inspecting  the  verdict,  delivered  ft  to  the 
clerk,  and  ordered  him  to  read  it,  whereupon 
the  clerk  read  the  verdict,  and  thereupon 
counsel  for  the  defendant  asked  for  a  poll 
of  the  Jury,  which  was  granted;  each  of  the 
Jurors,  as  his  name  was  called,  stating  that 
the  verdict  as  read  was  his  verdict  The 
court  thereupon  ordered  the  verdict  to  be 
entered  of  record,  after  which  connsel  for 
the  defendant  noted  and  reserved  an  excep- 
tion to  the  reading  of  the  verdict  by  the 
clerk. 

Section  618,  supra,  among  other  things,  pro- 
vides that:  "When  the  Jury,  or  ttiree-fourths 
of  them,  have  agreed  upon  a  vwdlct,  they 
must  be  conducted  Into  court,  their  names 
called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  In 
writing,  signed  by  the  foreman,  and  must  be 
read  by  the  clerk  to  the  Jury,  and  the  in- 
quiry made  whether  it  ts  their  verdict" 

Counsel's  argument  in  support  of  thia  point 
of  necessity  assumes  that  the  word  "ren- 
dered," as  used  in  said  section,  means  that  it 
is  the  duty  of  the  foreman  to  read  the  ver- 
dict But  the  section  does  not  say  so.  As 
plainly  as  it  could  be  said.  It  Is  declared  that 
the  clerk  must  read  the  verdict  after  it  has 
been  "rendered"  or  returned  Into  court  by 
the  foreman,  which  Is  the  evident  meaning  of 
the  word  "r^dered"  as  It  is  used  in  the  seo 
tlon.  The  Legislature  could  not  have  in- 
tended so  unnecessary  a  thing  as  that  the 
verdict  should  be  read  by  both  the  foreman 
of  the  Jury  and  the  ctstk  of  the  court  and, 
If  it  had,  It  would  have  plainly  so  declared. 
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The  case  of  Blum  t.  Fftt^  20  ObL  6%  ctted 
by  the  defendant,  merely  holds  that  the  reo* 
ordatlon  of  tite  Terdlct  by  the  clerk  before 
readtaig  It  to  the  Jnry,  and  thereapon  inqnlr- 
Ins  whether  it  Is  their  Twdlct,  Is  an  Irregn- 
larity.  The  case  does  not  sustain  counsel's 
Interpretation  of  the  word  "rendered,"  as  it 
is  employed  In  the  section. 

We  have  diacorered  no  snbstantlaL  roison 
for  Interfering  with  either  the  Judgment  or 
the  order  appealed  from,  and  both  are  ac- 
cordingly afllrmed. 


We  concur: 
NETT,  J. 


CHIFMAN.  P.  X;  BUR- 


KRAMM  T.  STOCKTON  ELECTRIC  B.  CO. 

(Civ.  1,126.) 
(District  Court  of  Appeal.  Third  IMstriet,  Cal* 
ifomia.  Sept  28, 1918.) 

Appeal  akd  Bbbok  (|117*>— Obdbbs  Appeal- 
ABUB— iixLL  or  icxomioHs— ifizninnoH  of 
Tuck. 

Ad  order  relieving  defendant  of  its  alleged, 
default  in  falling  to  prepare  and  serve  a  pro- 
posed bill  of  exceptions  witbin  tbe  time  pre- 
scribed by  law  is  not  appealable. 

PId.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  S|  805-812;  Dec.  Dig.  i  117.*] 

Appeal  from  Superior  Court,  San  Joaquin 
Count}-;  J.  A.  Plummer,  Judge. 

Action  by  Catherine  Kramm,  as  adminis- 
tratrix, against  the  Stockton  Electric  Rail- 
road Company.  From  an  order  reUering  de- 
fendant from  Its  alleged  default  in  faiUng  to 
prepare  and  serve  a  proposed  bill  of  excep- 
tions within  the  time  required,  plalntUC  ap- 
peals. Dismissed. 

Jacobs  it  Flack,  of  Stocktrai,  for  appellant 
Arthur  U  Lerliudcy,  of  Stocktm,  for  ze- 

spondent. 

HART,  J.  This  Is  an  appeal  from  an  or- 
der relieving  the  defendant  from  Its  alleged 
default  in  faiUng  to  prepare  and  serve,  with- 
in the  time  prescribed  by  law,  its  proposed 
bill  of  exceptions.  The  proceeding  was  had 
under  section  473  of  the  Code  of  Civil  Pro- 
cedure, and  the  ground  upon  which  the  order 
was  asked  for  and  allowed  was  that  the  al- 
leged default  of  the  defendant  was  due  to 
Inadvertence  and  excusable  neglect 

As  Is  shown  in  Kramm,  etc.,  v.  Stockton 
Electric  R.  B.  Co.  (ClvU  No.  1115)  136  Pac. 
523,  this  day  decided,  the  order  appealed 
from  is  not  one  from  which  an  appeal  may 
be  taken,  and  this  appeal  will  therefore  have 
to  be  dismissed.  Section  963,  snbd.  2,  Code 
av.  Proc.;  Kaltschmidt  v.  Weber,  136  CaL 
675,  69  Pac.  497. 

The  point  Is,  however,  reviewed  and  decid- 
ed in  Civil  Na  1115,  supra;  the  action  of 
the  court  relieving  the  defendant  of  Its  al- 
leged default,  together  with  all  the  proceed- 
ings had  therein,  being  Incorporated  In  the 


record  on  tbe  motion  tor  a  new  tiUL 
Khmldt  T.  Weber,  supra. 
The  appeal  herein  is  dismissed. 


Kal^ 


We  concur: 
NEXT,  J. 


OHIFHAM,   P.   J.;  BUR- 


BATON  T.  LOCBT  et  aL  (Olv.  1,182.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Sept  28,  1918.) 

1.  Husband  aud  Win  (|  264*)— Sbpabah  ob 

COIOIUNZTT  PBOPXBTT- POBCHASE  MOHET— 

EVIDENCK. 

Evidence,  In  an  action  involving  the  ques- 
tion, whether  land,  titie  to  which  stood  in  the 
name  of  plaintiFB  wife  at  her  death,  was  her 
separate  proper^,  or  community  property,  Md 
to  BupTort  tbe  finding  that  it  was  bought  and 
paid  for  by  them  out  of  their  Joint  or  eonunu- 
nlty  funds. 

 [Ed.  Note.— For  oUier  cases,  see  Husband  and 

Wife,  Gent  Dig.  |  916;  Dee.  Dig.  i  264.*] 

2.  Husband  and  Wife  264*)^SEPAEAn  ob 
CoMHuirrrx  Pbopebtt  —  Convetancs  io 
Wife — Pbbscicftion— Evidence. 

Evidence  on  the  question  of  land  convey- 
ed to  plaintifTB  deceased  wife  by  a  third  per- 
Bon,  being  community  property,  held  suflicieat 
to  overcome  the  presumption,  under  Civ.  Code, 
I  164,  that  titie  was  thereby  vested  in  her  as 
her  separate  property,  or  tnat  plaintiff  intend- 
ed the  conveyance  should  operate  as  a  ^ 
to  her. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  i  916;  Dec.  Dig.  |  264.*] 

3.  Appkax,  and  Ebbob  (i  1008*)  — Bbtibw  — 
Cbbdxbilitt  or  Witnesses. 

The  appellate  court  cannot  say  tme's  tes- 
timony, not  appearing  to  be  unreasonable  or 
improbable,  and  believed  bj  the  trial  court,  u 
shown  by  its  findings,  is  not  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  8965-^060,  SU62-3969; 
Dec  Dig.  I  1008*] 

4.  Etidenob  (S  471*)— Lboai.  Coholusioii— 
Sbpabatb  Pbopebtt. 

One  may  not  testify  money  was  not  tbe 
separate  property  of  a  wife;  whether  or  not  it 
was  such,  or  was  community  property,  being 
a  question  of  law  depending  on  the  manner  and 
time  of  its  acquisidon. 

[Bd.  Note.— For  other  esses,  see  Bvidenee, 
Cent  Dig.  H  2149-218B;  Dee.  Dig.  |  471.*] 

5.  Appeal  ano  Ebbob  (|  1060*)— Habicless 
Ebbob— Admission  of  Ettidence. 

Allowing  one  to  testify  money  was  not  the 
separate  property  of  hto  wife  was  harmleas; 
be  also  testitying  it  was  the  result  of  their 
joint  earnings  after  their  marriage. 

[Ed.  Note. — For  otiier  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  1068.  1060,  4153-4157, 
4166;  Dec.  Dig.  |  1050.»r 

6.  Husband  and  Wife  (H  263*)  —  Sepabate 

OB  COHHUNITT  PBOPBBTT— JOINT  EaBNINCS 

-Evidence. 

Plaintiff  claiming  property,  titie  to  wtuch 
was  taken  in  bis  wife's  name,  was  commamty 
property,  bought  with  their  joint  earnings,  to 
rebut  any  inference  from  the  showing,  on  his 
cr(MS-examinati<m,  that  he  earned  little  tbrooKh 
his  profession  of  photographer,  may  show  not 
only  that  he  bought  and  sold  real  estate  for  his 
wife,  who  had  a  separate  property,  and  looked 
after  her  affairs,  under  an  agreement  that  be 
should  have  for  his  services  ue  profits  on  the 
deals,  she  to  have  the  rents,  but  also  that  bj 
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reason  <it  attendfais  to  mdi  bulneM  b*  to  « 
certain  extent  neglected  ta  gBTt  op  hb  photo- 
(raphic  bnsineflt. 

[Ed.  Note.— For  other  caiee,  see  HasbaDd 
ud  mfe.  Gent.  ZHf.  {  816;  Dec.  Dig.  I  263.*] 
7.  Wrrnsns  (^  2B6*)— Bxdusoi  Bzaioiia- 

nov— Leading  Qunnom. 
Ai  to  new  matter  elicited  by  eroM-exaa- 
isadoii,  questio&s  sonestiTe  in  form  m>j  on 
redirect  be  aeked  without  impropriet?  or  at 
least  wi^oDt  harm  to  the  otiier  side. 

[Ed.  Note^For  other  cases,  see  Witnesses 
Cent  Dig.  H  «80,  094-099;  Dm.  Dig.  |  28S.^ 

&  Etidbnci  (I  278*>— SELF-SiBTiiro  Itaou- 

uno^is— Making  or  Deed. 
Tht  making  of  a  deed  bj  a  wife  alone  of 
property  atanding  in  her  name,  it  not  appeariu 
the  hnaband  knew  therec^  Is  merelj  a  seU- 
terring  declaration,  as  regards  the  qacatfon  of 
the  land  bring  sepuate  or  community  property. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  H  110S-U20;  Dec  Dig.  {  273.*] 

9.  Evidence  (|  273*)— Sexj-Sebviho  Dhjla- 

BATIORB. 

Declarations  of  deceased  to  a  third  per- 
m  that  her  husband  had  no  interest  in  their 
joint  bank  account  are  aelf-aerring,  as  regards 
the  qoestion  of  the  land  bought  therewith  being 
separate  or  community  property. 

[Ed.  NotCw— For  other  case^  sea  IMdenca, 
Det  Dig.  f  278.»] 

lOi  Etidence  a  271*>— Husband  and  Win 
(f  263*)— ScpASATE  OE  GowcuNiTT  Fwmai- 

n— SlLF-^BTINO  DBCIABATIONS. 

As  regards  the  Issue  whether  land  stand- 
inr  in  the  name  of  plaiDtiff*s  deceased  urtfe  was 
their  community  property,  bought  with  their 
jotait  fands,  or  her  separate  property,  her 
atatement  to  a  third  person  that  plaintiff  had 
osed  money  belon^ng  to  her  to  buy  stocks  for 
himself  is  immaterial,  beaidea  being  self-serr- 
iag. 

[Ed.  Not«.— For  other  casei^  see  Brldence, 
Cent  Die  H  10e8-1079ilOU-lL04:  Dec.  D4g. 
f  271;*  HuBband  and  Wc,  Cent  Dig.  1  915: 
Dec.  Dig.  i  263.*] 

11.  Appeai.  and  Bbboe  n  1056*)— HABKLEsa 

EBIOB— BtZOX.D8ION  Or  SVIDBNOE. 
It  b^g  admitted  by  plaintiff,  claiming  land 
standing  In  tlie  name  of  his  deceased  wire  waa 
their  community  property,  bought  with  their 
community  funds,  that  property  Inherited  by 
her  «as  her  separate  property  and  extensiTe, 
and  being  impossible  to  see  how  further  inquiry 
into  the  extent  thereof  could  have  benefited 
defendants,  denial  thereof,  if  error,  was  harm- 
lesa. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4187-119»^  4207;  Dec.  Dig. 

Appeal  from  Superior  Court,  Tnlaitt  Goirn- 
ty;  W.  B.  Wallace,  Judge. 

Action  by  E.  F.  Baton  against  L.  G.  Locey, 
administrator  with  the  will  annexed  of  Clara 
&  Eaton,  deceased,  and  oth^a.  From  a  judg- 
ment for  plaintiff,  and  from  an  order  deny- 
ing a  new  trial,  defendants  appeaL  AiBrmed. 

H.  B.  McClnre  and  D.  B.  Perklna,  both  of 
Tlsalla,  for  appellants.  Bradl^  ft  Bradley, 
of  Visalia,  for  respondent 

HART,  J.  An  action  by  the  plalntlfF  to 
Qtilet  title  to  a  certain  tract  of  land,  em- 
bracing 80  acres  eltnated  In  Tulare  county. 

The  plaintiff  and  Clara  B.  Ebton,  deceased, 
were  husband  and  wife.    The  title  to  the 


land  In  controrersy  was  In  Uie  name  of  said 
Clan.  She  died  on  tlw  16th  day  of  Ua7> 
1011,  In  flie  state  at  FamaylTUila,  lenvliig 
estate  In  Tnlaie  oonnty,  Cal.  She  left  a 
last  will  and  testament,  and,  after  due  pro- 
ceedings had  In  Che  aupwicff  oonrt  tn  and 
for  tb»  oomtj  of  Tulare^  tbm  defendant  Lo- 
cey was  appointed  administrator  with  the 
will  anngged  of  bar  estate  B7  hw  said  will 
■be  devised  to  the  d^iendanti  Fftul  and  Jesse 
lietenberger  Are  acres  each  of  the  land  in 
controversy. 

The  plaintiff  claims  that,  notwithstanding 
that  the  ttUe  deed  to  the  land  was  In  the 
name  of  dun,  tlw  same  was  nererthtfess 
oranmnnltr  pn^erty.  It  haTinf  been  porchas- 
ed  and  paid  tor  by  money  btionglng  jointly 
to  himself  and  Us  deceased  wlfe^  and  the 
cfmrt  found  tikis  claim  to  be  true  and  render- 
ed and  caused  to  be  entered  Judgment  accord- 
ingly. Ttie  defWMlants  appeal  from  Um  Judg- 
ment and  the  order  denying  them  a  new 
trial. 

The  principal  question  presented  here  is 
whether  the  findings  are  suflldently  support- 
ed tlie  OTldence.  Several  of  the  rulings 
<^  the  court  upon  the  eriduee  axe  also  as- 
signed  as  prejudicial  error. 

1.  The  findings  are  based  mainly  upon  ttie 
testimony  of  the  plaintiff,  who  testified  in 
substance  as  follows:  That  be  was  married 
to  Clara  Eaton,  the  deceased,  tn  the  month 
of  December,  1880,  In  Trevorton,  Pa.,  and  re- 
aided  In  California  from  October,  1906,  until 
April,  1907;  that  in  the  latter  part  of  Octo- 
ber, 1906,  he  Tlaited  and  Inspected  the  land  In 
question  with  a  view  of  buying  It;  that  the 
land  had  prevlonaly  been  visited  and  seen  by 
his  wife,  but  that  no  suggestion  waa  made 
with  reference  to  purchasing  It  until  the 
witness  had  seen  it;  that  the  tract  consisted 
of  320  acres  of  land;  and  that  he  and  his 
wife  joined  with  several  other  parties  In 
purchasing  the  entire  tract,  the  plaintiff  and 
his  wife  taking  80  acres  thereof  and  agree- 
ing to  pay  and  In  fact  paying  therefor  the 
sum,  approximately,  of  $4,000,  said  payment 
being  made  out  of  the  community  funds  of 
the  plaintiff  and  his  wife.  The  deed,  he 
said,  waa  made  In  the  name  of  Ms  wife  be- 
cause "it  was  understood  between  my  wife 
and  I  if  I  should  survive  her  the  property 
was  to  be  mine.  *  *  *  A  small  portion  of 
that  money  that  went  to  pay  for  the  consid- 
eration for  this  land  was  earned  by  Clara  E. 
Eaton.  A  greater  portion  of  It  was  earned 
by  me  in  buying  and  selling  real  estate  while 
living  In  California.  I  had  the  management 
of  this  particular  tract  of  land  up  to  the 
time  of  my  wife's  death.  The  money  was  de- 
posited while  in  California  In  our  Joint 
names  of  E.  F.  and  Clara  E.  Baton.  Before 
going  to  California,  If  my  memory  serves  me 
right,  it  was  deposited  In  the  joint  account 
of  E.  F.  and  Clara  E.  Eaton  In  the  National 
Bank  of  Shamokln,  Pa.    It  was  our  joint 
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money,  from  oar  Joint  earnings.  •  •  • 
There  was  no  portion  of  the  consideration 
for  the  purchase  of  the  land  the  separate 
property  of  Clara  B.  Eaton.  Q.  Did  you,  at 
the  time  the  deed  was  made  to  your  wife, 
give  or  Intend  to  give  her  that  part  of  your 
money  which  went  into  the  purchase  of  this 
tract  of  land  as  a  gift,  or  did  yon  intend  to 
hold  that  land  as  commonlty  land?  A.  It 
was  not  a  gift  but  community  land."  On 
cross-examination  of  the  plalntlCF  it  was 
shown  that,  while  living  In  Pennsylvania,  his 
business  was  that  of  a  photographer,  and 
that  by  that  business,  and  also  by  engaging 
in  some  real  estate  transactions,  he  earned 
certain  sums  of  money  during  his  married 
life.  This  money,  he  said,  was  d^slted  in 
the  bank  in  the  joint  names  of  himself  and 
wife.  He  and  tils  wife  had  a  Joint  bank  ac- 
count In  a  bank  In  Los  Angeles,  Gal.,  as  well 
as  one  in  a  bank  in  the  state  of  Pennsylva- 
nia. The  money  so  deposited  was  from  the 
Joint  earnings  of  his  wife  and  himself.  He 
further  testified  that  his  wife  was  the  sole 
h^  of  her  father  and  mother,  whose  es- 
tates, which  were  of  considerable  value,  she 
Inherited  or  succeeded  to.  He  testified  that 
he  made  two  payments  on  the  land  in  dis- 
pute, one  of  $1,250  and  the  other  of  91.730, 
both  by  checks  drawn  by  him  on  the  Joint 
bank  account  of  himself  and  wife.  There 
were  some  other  smaller  payments  made  on 
the  land,  but  he  could  not  recall  how  or 
when  they  were  made.  The  check  for  $1,730 
was  the  last  payment  made  and  was  in  full 
payment  of  the  purchase  price  of  the  land. 

Albert  C.  Fisher,  cashier  of  the  First  Na- 
tional Bank  of  Trevorton,  Pa.,  testified  that 
the  plalntiCC  and  his  wife  opened  a  Joint  ac- 
count in  said  bank  in  April,  1907,  and  that, 
at  the  time  of  the  latter's  death,  the  amount 
of  said  Joint  account  was  1568.30. 

Bdward  J.  Miller,  a  bookkeeper  of  the 
First  National  Bank  of  Shamokin,  Pa.,  testi- 
fied that  both  the  plaintiff  and  his  wife  had 
Individual  acounts  with  said  bank.  "Clara 
E.  Eaton  has  two  cards,"  he  continued,  "one 
la  a  continuation  of  an  account  opened  in 
our  bank  on  July  8,  1902.  There  were  de- 
posits during  the  year  1902  up  to  the  year 
1911.  Mr.  E!aton  had  an  individual  account 
opened  January  29,  1904,  and  closed  up  Sep- 
tember 6,  1904,  and  had  an  account  June  29, 
1905,  up  to  March  22,  1906.  The  account  of 
Mr.  Eaton  has  not  been  opened  since  1906. 

E.  F.  and  Clara  E.  Eaton  have  a  Joint  ac- 
count which  was  opened  March  19,  1906.  It 
was  opened  in  both  their  names.   We  got  B. 

F.  Eaton's  signature  when  the  Joint  account 
was  opened.  The  account  was  closed  Octo* 
ber  29, 1006,  and  opened  again  April  6^  190^ 
which  remained  opened  until  May  18,  1911. 
I  think  both  drew  checks  on  the  account,  to 
what  extent  I  do  not  know.  Either  one  can 
draw  diecks  on  the  account  in  their  individ- 
ual name.  The  check  drawn  on  the  First  Na- 
tional Bank  of  Shamokln,  Pa.,  for  $1,730, 
signed  SL  F.  Eaton,  was  aiade  payable  to  the 


bank  for  the  purchase  of  a  New  Ywk  draft 
in  favor  of  the  bank  of  Tulare,  Cal."  Tbla 
wltness'then  gave  a  detailed  statement  of  the 
deposits  made  with  said  bank  by  E.  F.  and 
Clara  Eaton  in  their  Joint  names;  the  first 
Joint  deposit  being  in  the  form  of  a  chedc 
for  $1,400  on  a  Harrisburg,  Pa.,  bank. 

The  defendants  introduced  testimony  tend- 
ing to  show  that  the  plaintiff  had  made  both 
oral  and  written  dedaratlons  whereby  he  la 
effect  admitted  that  the  land  in  dispute  was 
the  separate  property  of  his  wife  and  that 
the  same  was  bought  with  her  separate  mon- 
ey. It  was  also  shown  by  one  of  the  wit- 
nesses for  the  defendants  that  Clara  Eatoo 
had,  in  the  pr^ence  of  the  plaintiff,  assert- 
ed that  the  land  was  bought  with  her  sep- 
arate money ;  her  husband  merely  negotiat- 
ing and  carrying  out  the  transaction  for  her. 

[1 ,2]  It  Is  readily  to  be  observed  from  the 
foregoing  presentation  of  the  state  of  the 
record  as  to  the  proofs  t^t  there  exists 
here  a  distinct  conflict  in  the  evidence  upon 
the  question  whether  the  land  was  or  was 
not  bought  with  money  belonging  Jointly  to 
the  plaintiff  and  his  wife,  and  it  Is  dear  that 
the  evidence  produced  by  the  plaintiff  io 
support  of  his  claim  that  the  land  was 
bought  and  paid  for  by  hImseU  and  his 
wife  out  of  th^r  Joint  or  community  fands 
Is  sufficient  to  support  the  findings  in  that 
particular.  It  is  equally  clear  that  the  tes- 
timony of  the  plaintiff,  if  believed  by  the 
trial  court,  as  obrionsly  It  was,  is  suffldent 
to  overcome  the  presumption,  arising  from 
the  fact  that  the  plaintiff  permitted  the  deed 
to  be  made  to  his  wife,  that  the  title  to  the 
land  was  thereby  vested  In  her  as  ber  sepa- 
rate property  (section  164,  Civ.  Code),  or  that 
he  intended  that  the  conveyance  should  op- 
erate as  a  gift  of  the  land  to  her.  Alferltz 
V.  ArrlvUlaga,  143  Cal.  649,  77  Pac.  657. 

[3]  Conns^  in  their  brief  inresent,  against 
the  decision  upon  the  facts,  an  argument, 
based  upon  a  critical  analysis  of  the  evi- 
dence, which  appears  to  be  very  forceful,  but 
it  1b  an  argument  which,  addressed  to  a  court 
of  review,  can  be  of  no  avail  to  the  defend- 
ants under  the  state  of  the  record  as  to  the 
facts;  it  being  beyond  the  province  of  this 
court  to  declare  that  the  plaintiff's  testimony, 
which  does  not  appear  to  be  unreasonable  or 
Improbable,  Is  not  trua  It  was,  as  Is  fa- 
miliarly understood,  entirely  the  function  of 
the  trial  court  to  pass  upon  the  weight  of 
the  evidence  and  to  that  end  determine  the 
question  of  the  credibility  of  the  witnesses 
who  gave  testimony  in  the  case.  The  find- 
ings in  fiivor  of  the  plaintiff  constltate,  of 
course  Indubitable  and  concluslTe  evidence  of 
the  fact  that  the  trial  Judge  b^ered  the  tes- 
timony of  the  plaintiff  as  against  any  adver- 
sary proof  which  was  presented  by  the  de- 
fendants, and  we  can  discern  no  Jnst  or  le* 
gal  reason  for  holding  that  the  court's  Judg- 
ment in  that  regard  Is  wrong. 

[4, 6}  2.  The  court,  against  the  objection  of 
the  defendants,  permitted  the  plaintiff  to  tea- 
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tUy  tbat  the  money  whidi  was  used  in  pay- 
ment for  the  land  was  not  the  "separate 
property"  of  the  wife  of  the  plaintiff.  The 
same  wltnesa  was  also  allowed  to  say,  over 
the  objection  of  the  defendants,  that  the 
money  so  need  was  earned  by  him  and  bis 
wife  during  her  coTerture.  An  answer  to 
the  following  qnestion  to  the  plaintiff  was 
also  allowed:  "If  there  was  a  payment  made, 
by  whom  was  It  made  and  out  of  what 
fund?"  It  was  manifestly  improper  to  per- 
mit the  witness  to  say  that  the  funds  from 
which  the  payment  for  the  land  was  made 
were  not  the  "separate  property"  of  his  wife. 
Whether  tlw  money  so  used  constituted  com- 
munity property  or  the  separate  property 
of  dther  QKiiise  Is  a  qnestton  of  law  depend- 
ing on  the  mannw  and  time  of  its  acqolai* 
tlon.  Estate  of  Pepper,  158  Gal.  619,  62S,  112 
Pae.  62.  81  Ii.  B.  A.  (N.  S.)  1012.  But  we 
cannot  say  that  the  answer  was  prejudicial 
to  the  cfefendants,  since  the  witness  declared, 
In  leidy  to  the  other  qnestlonB  reftored  to* 
wMeh  called  for  competrat  testimony,  that 
the  mon^  was  the  result  of  the  Jdnt  earn- 
ings of  himself  anfl  wife  after  their  marriage. 

[1, 7]  a  The  plaintiff  teatifled  that,  after 
Us  wife  had  aeanlred  the  estate  of  her  fa- 
ther and  mother,  he  gave  his  personal  atten- 
tion to  her  business  affairs,  negotiating  and 
executing  all  the  transactions  in  connection 
therewith.  He  said  that,  acting  for  his  wife, 
be  bought  and  sold  real  estate  and  that  for 
snch  services  his  wlfia  had  agreed  that  be 
sbonld  retain  as  his  own  the  profits  on  any 
deals  thna  made,  while  she  was  to  have  as 
her  own  all  rents  coming  from  her  property. 
Tbls  testimony  was  brought  out  on  redirect 
examination  for  the  purpose  of  rebutting  any 
inference  which  might  have  followed  from 
the  cross-examination  of  the  witness  as  to 
whether  be  himself,  as  a  matter  of  fact,  ever 
earned  any  money  other  ttun  the  small 
amounts  wtilch  he  stated  that  he  had  acquir- 
ed through  the  prosecution  of  his  profession 
as  a  photographer.  Pursuing  tills  line  of  in- 
quiry, his  attorney  asked  the. plaintiff  this 
quesUon:  "Is  it  not  a  fact,  Mr.  Eaton,  by 
reason  of  that  understanding  and  agreement 
between  you  and  your  wife,  that  you  to  a 
certain  extent  n^lected  or  gave  up  your 
Pbotograpblc  business  and  went  Into  the  busi- 
ness of  buying  and  selling  real  estate?"  The 
Question  was  allowed  over  the  objection  of 
the  defense  that  It  was  leading  and  had  no 
pertinent  bearing  upon  the  Issues.  The  ques- 
tion, barring  its  form,  while  calling  for  t^ 
tlmony  of  no  great  importance,  was  proper 
SB  tending  to  explain  why  the  witness  earn- 
ed and  accumulated  so  comparatively  a  small 
aggregate  amount  at  his  professional  calling 
and  as  further  tending  to  explain  the  manner 
Id  which  be  to  some  extent  earned  and  ac- 
quired a  community  Interest  in  the  Joint  bank 
account  from  which  the  money  paid  for  the 
^  was  obtained.  The  qu^stlou  was  lead- 
liift  a  form  In  whldi  a  party  is  not  ordinarily 
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permitted  to  frame  qnestions  to  his  own  wit- 
ness, but  it  often  happens  that  the  cross-ex- 
amination elidts  new  matter  with  reference 
to  which  questions  suggestive  in  form  may  be 
asked  on  redirect  without  impropriety,  or,  at 
any  rate,  without  harm  to  the  other  side,  and 
it  is  believed  that  the  question  objected  to 
here  comes  within  that  class. 

[8]  4.  Objections  were  sustained  to  a  num- 
ber of  questions  propounded  by  connsel  for 
the  defendants  to  the  witness  Stioner,  an  at- 
torney, who  had  transacted  some  legal  busi- 
ness for  Olara  Eaton;  the  purpose  of  said 
que8ll<His  being  to  show  that  the  witness  had 
prepared  for  Mrs.  Eaton  certain  "deeds  and 
papers  in  reference  to  the  Callfomia  land" 
and  the  particular  land  thereby  conv^ed, 
that  she  (Mrs.  E<aton)  ''was  the  only  party 
to  the  deeds,"  and  that,  In  certain  conversa- 
tions with  the  witness,  she  discussed  the 
"Joint  accoont  of  her  and  her  husband"  and 
complained  "about  her  husband  having  her 
property,  uBlng  her  mon^  to  buy  stocks  tn 
his  own  nama"  Tb»  course  of  Qie  court  In 
dlsaUowing  answers  to  said  quatlons,  which 
amnrers  would  probably  hare  brought  out 
the  testimony  mentioned,  Is  assigned  as  prej- 
udicially wroneous,  but  clearly  it  was  not 
Tbe  fftct  Uut  Mrs.  Eaton  made  deeds  convey- 
ing the  property  in  dispute  to  other  parttes, 
cannot  be  held  to  be  an  act  binding  on  the 
plaintiff.  It  could  no  more  be  so  than  the 
fact  that  she  attempted  to  make  a  testamra- 
tary  disposition  of  the  property.  Both  the 
deeds  and  the  will  In  that  respect,  implying 
as  they  do  that  she  claimed  the  land  as  her 
separate  estate,  would,  as  evidence  in  this 
case,  amount  to  mere  self-serving  dedaratlons. 
If  the  deeds  referred  to  constituted  a  convey- 
ance of  the  land  tn  dispute  and  had  been  ex- 
ecuted and  delivered  to  the  grantees  by  Mrs. 
Eaton  In  the  presence  of  or  with  the  knowl- 
edge of  the  plaintiff  and  without  protest  from 
him,  the  situation  would  be  different,  and  the 
documents  would  be  admissible  against  his 
claim  of  a  community  interest  in  the  land. 
But  It  was  not  made  to  appear  that  the  plain- 
tiff knew  anything  of  the  deeds. 

[9,10]  The  declarations  of  the  deceased 
concerning  the  Joint  account  of  herself  and 
husband.  If  ten(Ung  to  show  that  as  a  matter 
of  fact  he  had  no  interest  In  said  account, 
wbich  In  all  probability  would  have  been  the 
result  of  the  testimony,  were  clearly  self- 
serving,  and  her  statement  to  Shoner,  If  she 
made  it,  that  the  plaintiff  had  used  her  mon- 
ey to  buy  stocks  for  himself  Is  not  only  self- 
serving  1)ut  immaterial  to  any  issne  in  the 
case. 

[II]  5.  The  court  did  not  commit  error  In 
Its  ruling  foreclosing  Inquiry  into  the  extent 
of  the  real  estate  holdings  of  Christian 
Kramer,  father  of  Mrs.  Eaton,  and  whose  es- 
tate, as  seen,  the  latter  Inherited.  The  pur- 
pose of  the  inquiry  was  to  show  Indirectly 
how  much  separate  real  property  Mrs.  Eaton 
owned.  It  was  important,  of  course^  to  show 


EATON  T.  Locxrr 


Digitized  by  Goo 


538 


186  PAUinO  BEPORTEB 


<Oal. 


that  Mrs.  Baton  owned  an  extenslTe  separate 
estate,  but  it  was  admitted  by  the  plaintiff 
that  bin  wife  sacceeded  to  the  estates  of  her 
deceased  father  and  mother,  and  that  said 
estates  consisted  of  considerable  real  prop- 
erty as  well  as  of  personal  property,  and  that 
the  real  property  was  very  valuable.  We 
are  therefore  unable  to  perceive  wher^n 
further  inquiry  into  that  matter  would  have 
been  of  any  advantage  to  the  d^endanta. 
The  ruling  was  harmless,  even  if  erroneous. 
Thus  we  have  disposed  of  all  the  vcAnta 
made  by  the  defendants  for  a  reversal. 
The  Judgment  and  the  order  are  afSrmeO. 

We  concnr:  GHIPMAN,  P.  J.;  BUR- 
NBIT,  J, 


POSTAL  TELEGRAPH-CABLE  CO.  v,  SU- 
PERIOR COURT  IN  AND  FOR  YOLO 
COUNTY  et  aL    (Civ.  1047.) 
(District  Court  of  Appeal,  Third  Distrbit,  Cal- 
fornia.    Sept.  24,  1918.) 

1.  "Gbbtzobabx  (I  S*)— GBonnnB— "Ann  Tsxax 

IS  No  APPEAI.." 

Under  Code  Civ.  Proc.  |  1068,  providing 
that  a  writ  of  review  may  be  granted  by  any 
court  when  an  inferior  tribunal  has  exceeded 
its  jurisdiction,  and  there  is  no  appeal  nor  any 
plain,  speedy,  and  adequate  remedy,  the  term 
"and  there  is  no  appeal"  implies  that  if  the 
aggriered  party  has  tiie  legal  rigbt  to  a  regular 
appeal  to  an  appellate  court,  there  is  no  au- 
thority for  the  writ  of  certiorari,  and  is  not 
confined  in  its  application  to  the  particolar 
order  specially  attacked,  whether  that  be  ap- 

?<ealable  or  not  being  inconsequential  if  its  ef- 
ect  can  be  nullified  by  an  appeal  from  the 
judgment 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  6k  6;  Dec.  Dig.  6.*] 

2.  CeBTIOBABI  ({  5*)— GbOUNDS— KKHIDT  BT 

Appeal— "Pabtt  AQaaiBVED." 

A  party  who,  without  having  been  served 
with  process,  was  substituted  as  a  party  de- 
fendant and  suffered  judgment  had  a  rigat  to 
appeal  therefrom,  upon  which  the  order  of 
substitution,  if  erroneous,  could  be  reviewed 
and  corrected;  and,  under  Code  Civ.  Proc  | 
038,  allowing  any  party  aggrieved  to  appeal 
in  the  cases  prescribed  thereby,  defendant  was 
a  "party  aggrieved"  and  entitled  to  an  appeal, 
and  hence,  naving  the  remedy  of  appeal,  would 
be  denied  the  writ  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  IS  6,  6;  Dec  Dig.  {  S.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  2T8-278;  voL  8,  pp.  7660,  7670J 

3.  Cebtiobakx  (I  6*)— OBounos— Behkdt  bt 

Under  Code  CSv.  Proc  I  1068,  giving  the 
right  of  review  when  an  inferior  tribunal  has 
exceeded  its  jurisdiction  and  there  is  no  ap- 
peal or  any  plain,  speedy,  and  adequate  rem- 
edy, a  parl7  cannot  allow  the  time  for  appeal 
to  lapse  and  then  successfully  urge  that  cir- 
cumstance as  ground  for  certioraiL 

[Ed.  Note.— For  other  cases,  see  GerUorar^ 
Cent  Dig.  ii  S.  6;  Dec  Dlg/|  0.*] 

4.  Cestiobabi    (S  6*)— Gbounds— Adbquatb 
Rbubdt  bt  Appeal. 

Code  Civ.  Proc.  I  1068.  gives  a  writ  of  re- 
view where  an  inferior  tribunal  has  exceeded 
its  jurisdiction  and  there  is  no  appeal,  nor  any 
plain,  speedy,  and  adequate  remedy,  without 


expressly  providing  that  sudi  an  appeal  must 
constitate  an  adequate  remedy.  A  New  York 
corporation  made  a  party  defendant  was  shown 
not  to  have  been  the  party  intended,  end  a 
domestic  corooratlon  of  the  same  name,  without 
proper  serrice,  was  substituted  as  defendant 
and  the  counsel  for  the  New  York  corporation, 
while  disclaiming  to  represent  the  domestic  cor- 
poration, opposed  the  substitution,  and  so  safe- 
guarded the  interests  of  the  latter  as  to  have 
the  record  present  a  clear  ezpo^tion  <rf  the  es- 
sential facts.  JS^iIdj  that  even  if  the  statnte 
contemplated  that  an  appeal  should  be  ade- 

Suate,  the  record  was  such  that  with  a  proper 
ill  of  exceptions,  the  Issue  of  substitution 
could  have  been  raised  and  determined  upon  the 
merits  on  appeal,  and  hence  that  certiorari 
would  not  lie. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  K  6.  6;  Dec  Dig.  |  S.*] 

6.  Cebtiobabi  (I  4*)  —  Gbouno  —  Wamt  op 

Otheb  Remedy. 

Under  Code  Civ.  Proc.  {  473,  providing 
that  in  furtherance  of  justice  the  court  may 
allow  a  party  to  amend  or  to  correct  a  mis- 
take in  the  name  of  a  party,  a  domestic  tele- 
graph company,  mistakenly  made  a  party  de- 
fendant in  place  of  a  foreign  corporation  of 
the  same  name,  without  proper  service,  and 
therefore  not  having  its  day  in  court  or  an 
opportunity  to  make  a  record  for  appeal,  had 
a  plain  and  adequate  remedy  by  which  the 
judgment  might  be  set  aside  if  proper  to  do  so ; 
and,  on  denial  of  a  motion  therefor,  an  appeal 
would  lie  under  Code  Civ.  Proc  |  963,  subd. 
2,  as  from  a  "speciol  order  made  after  final 
judgment,"  aasumtng  that  an  appeal  wonid  not 
be  made  effective  reason  of  an  imperfect 
record:  and  hence  petitioner  was  not  entitied 
to  certiorari. 

[Eld.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  I  4 ;  Dec  Dig.  {  4.*] 

6.  CBBTIOBABI  (I  4*)  — GaODND— BEllBDT  BT 

SnniTo  AszDX  JtrDaiuHT. 

In  sndi  case,  regardless  of  Oode  Otr.  Proc 

J 473,  the  court  on  motion  might  set  aside  the 
udgment  rendered  without  jurisdiction  of  the 
person  of  the  defendant,  who  would  come  un- 
der the  exception  to  the  general  rule  tiut  a 
party  cannot  ordinarily  take  an  appeal  from 
a  Bubsefluent  order  denying  a  motion  to  vacate 
a  judgment  or  order,  and  nenee  petitioner  was 
not  entitled  to  certiorari. 

[Ed.  Note.— For  other  cases,  see  OerUorari, 
Cent  Dig.  {  4;  Dec  Dig.  |  4."j 

7.  JUDQUKNT  (I  418*)  — Want  or  Jubisdio- 

TION— VAOATIOW. 

A  corporation  which,  without  proper  serv- 
ice so  as  to  give  the  court  jurisdiction,  was 
mistakenly  sutwtituted  as  a  party  defendant  in 
place  of  another  corporation  of  the  same  name 
and  suffered  a  money  judgment  might  stay  its 
execution  and  have  the  judgment  itself  vacated 
by  action  in  equify  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  793;  Dec  Dig.  |  418.*] 

Certiorari  by  the  Postal  Telegraph-Cable 
Company  against  the  Superior  Court  of  the 
State  of  California  in  and  for  the  County  of 
Yolo,  and  N.  A.  Hawkins,  Jodge.  Writ  de- 
nied. 

J.  S.  SpUman,  of  San  Francisco,  and  li.  T. 
Hatfield,  of  Sacramento,  for  petitioner.  R  B. 
Gaddia,  of  Woodland,  for  respondents. 

BURNETT,  J.  A  re-examlnation  of  the 
questions  involved  In  this  application  has 
confirmed  onr  belief  in  the  legal  Integrity  of 
the  views  announced  on  the  former  hearing. 
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In  BtaUng  oar  nnderstandliiff  of  tbe  case 
we  shall  follow  tbe  order  and  adopt  a  large 
portion  of  the  opinion  filed  when  the  appli- 
cation herein  was  first  determined. 

Id  response  to  an  alternative  writ  of  cer- 
tiorari Issued  out  of  this  court,  respondents 
filed  a  demurrer  to  the  petition,  and  also  a 
complete  return  of  the  proceedings  sought  to 
be  reviewed.  An  action  was  brought  in  said 
iiuperlor  court  on  the  28th  day  of  August, 
1911.  entitled  "Catherine  Altpeter  and  J.  0. 
.Utpeter,  Plaintiffs,  v.  Postal  Telegraph-Ca- 
ble Compaay,  a  Corporation  Defendant"  In 
the  complaint  therein  filed  it  was  alleged 
"tbat  said  defeadant  la  and  at  all  the  times 
herein  mentioned  was  a  corporation  organiz- 
ed and  acting  under  and  by  virtue  of  the  laws 
of  the  state  of  New  York."  Proper  service 
was  made  upon  the  New  York  corporation, 
and  no  question  was  raised  as  to  the  regu- 
larity of  the  iffOceedlngB  until  the  time  of 
the  trial.  It  then  developed,  from  the  testi- 
mony of  the  first  witness  sworn,  that  there 
was  a  corporation  of  the  same  name  organis- 
ed under  the  laws  of  tbe  state  of  California, 
and  that  tbe  cause  of  action  ulsted  against 
the  domestLe  corporation.  Application  was 
then  made  by  plaintiffs  to  amend  their  com- 
plaint by  striking  out  the  words  "Mew  York" 
and  substituting  "California"  In  said  allega- 
tion as  to  fibe  orgaidntion  of  the  corporation. 
TUs  was  stoutly  opposed  by  counsel  for  the 
foreign  corporation,  it  bebig  contended  tbat 
the  amendment  would  have  tbe  effect  to  snb- 
stitnte  an  entirely  different  defendant  that 
had  not  been  serred  and  was  not  represoited 
at  the  trial  Aftra  some  testimony  had  been 
taken  and  arguments  ot  counsel  heard,  tlie 
court  pmnitted  the  amendment,  upon  the 
theory  that  it  did  not  operate  to  diange  tlie 
party  deftiidant,  but  to  coneet  a  mistake  In 
the  designation  of  the  place  of  oi^anisation. 
The  court  also  seems  to  have  entertained  tbe 
view  that  there  was  a  sufficient  service  upon 
the  domestle  corporation,  and  it  was  conclud- 
ed that  tbe  amoidment  was  in  furtherance 
of  Justice.  Counsel  for  tbe  Mew  York  corpo- 
ration tliarenpon  withdrew,  and  tbe  trial  pro- 
ceeded b^re  a  Jury,  and  a  Terdict  was  ren- 
dered and  ft  judgment  tbereafter  entered  in 
fiivof  of  plaintiffs  and  against  Oie  said  Call- 
fomla  corporation. 

[1]  It  is  plainly  provided  by  tbe  statute 
{section  1068,  Oode  CIt.  Pro&)  and  so  dedar^ 
ed  tbe  Supreme  Court  that,  as  a  pre- 
requislte  to  the  issuance  of  the  writ  of  re- 
view, there  mnst  exist  tbe  three  following 
concurrent  conditions:  (1)  An  excess  of  Ju- 
risdiction of  an  inferior  tribunal ;  (2)  no  ap- 
peal; and  (3)  no  other  plain,  speedy,  and 
adequate  remedy.  If  any  one  of  these  es- 
witials  be  missing  the  writ  will  not  lie.  No- 
ble T.  Superior  Gout,  109  Cat  628,  42  Paa 
160. 

It  may  be  somewhat  difficult  to  define  with 
accuracy  tbe  scope  and  rignlflcance  of  tbe 
expression  "and  there  Is  no  appeal,"  used  in 
uld  section.  The  ready  Inference  from  tbe 


t^minology  is  that  if  the  aggrieved  party 
has  the  legal  right  to  obtain  in  tbe  regular 
way  a  review  by  an  appellate  court  of  tbe 
declared  wrong,  no  authority  exists  tor  the 
Issuance  of  the  writ  of  certiorari.  The  con- 
tention of  petitioner  Is  that  the  appeal  con- 
templated must  be  adequate  to  correct  and 
redress  the  injury.  It  is  at  least  certain  that 
the  term  is  not  confined  In  its  application  to 
the  particular  order  tbat  may  be  made  the 
subject  of  special  attack.  Whether  that  or- 
der be  appealable  or  not  la  of  no  consequence 
If  its  effect  can  be  nullified  by  an  appeal 
from  the  Judgment. 

As  stated  In  Olcese  v.  Justice's  Court,  166 
Cal.  84,  103  Pac.  817,  It  is  well  settled  and 
well  understood  that  certiorari  Is  not  a  writ 
of  right,  and  that  It  "would  not  be  issued 
where  the  matter  sou^t  to  be  reviewed  could 
be  heard  and  determined  upon  appeaL  The 
remedy  of  defendant  is  by  appeal  and  not  by 
writ  of  review.  Tbe  latter  lies  only  when 
the  torma  does  not'  People  v.  Sbepard,  28 
CaL  110;  Comstock  r.  Clemens,  19  CaL  80; 
Clary  v.  Hoagland,  13  Cal.  178.** 

[2j  Hffieiu  petitioner  oomplains  particular- 
ly that  vrltbout  having  been  sOTed  with  pro- 
cess it  was  Bubstitnted  as  party  defendant,  and 
tt  is  contended  that  said  ordor  of  substittt- 
Uon  is  not  anpealaUe.  But  it  cannot  be  dis- 
puted that  tlie  final  Judgment  in  tbe  case  is 
aroealabl^  and  that  upon  such'  appeal  tbe 
said  ord«  of  substitution,  if  erroneous,  could 
be  reviewed  and  corrected.  It  seems  clear, 
therefore,  that  Ibe  remedy  by  apBoal  existed. 

Tltat  tbe  rii^t  of  appeal  existed  in  favor 
of  petitioner  seems  also  to  taUour  from  the 
language  of  ttie  God&  As  we  have  seen,  the 
Judgment  was  against  petitions  and,  we 
may  add,  it  was  for  the  sum  of  ¥l.BOa  8ee> 
tlon  8%  of  tbe  Code  of  Civil  Procedure  pro- 
vides that  "any  party  aggrieved  may  appeal 
m  the  cases  prescribed  in  this  title.**  Pett- 
tloner  would  hardly  contend  that  it  was  not 
"aggrieved"  by  reason  of  said  Judgment.  In 
&ct,  If  no  Ju^ment  bad  been  rendered 
against  it;  tbere  would  have  been  no  substan- 
tial injury  to  petitioner,  and  it  would  not 
be  here  asking  for  this  writ 

"Host  of  tbe  appeal  statutes  declare  that 
any  party  aggrieved  by  a  Judgment  or  de- 
cree may  appeal  herefrom.  This  embraces 
parties  who  are  subsequently  Inrou^t  into 
the  action,  as  weSl  as  those  by  or  agidnst 
whom  it  was  originally  instituted.  In  legal 
acceptation  a  party  Is  aggrieved  by  a  Judg- 
ment or  decree  when  it  operates  upon  his 
rights  of  property,  or  bears  directly  upon  bis 
Interest**  2  Cyc;  p.  633. 

[3]  It  is  not,  of  course,  the  consideration 
whether  the  petitioner  takes  advantage  of  tbe 
right  of  appeal,  but  wbetbmr  tbe  right  of 
appeal  exists  in  bis  tevor,  tbat  is  decisive 
of  tbe  question.  For  Instance,  be  cannot  al- 
low tbe  time  for  appeal  to  lapse  and  then 
successfully  urge  this  drcumstanoe  as  a  le- 
gal Justification  for  tbe  writ  of  certiorari. 

'^be  statute  was  intmded  to  supply  a 
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remedy  where  none  existed  In  the  first  -in* 
stance,  and  not  to  supplement  one  lost 
ttaronith  the  laches  of  the  party  himself.** 
Bennett  v.  Wallace,  43  CaL  25. 

We  may  refer  to  the  following  additional 
cases  as  Illustrating  the  application  of  tbe 
foregoing  prlndplea: 

In  People  ex  rel.  r.  Shepard,  28  Gal.  115, 
it  waa  held  that,  conceding  an  order  dlsdiarg- 
ing  an  Insolvent  from  bis  dehts  to  be  void 
on  account  of  tbe  want  of  Jurisdiction  by  the 
court;  certiorari  would  not  lie,  since  the  rem- 
edy by  appeal  existed. 

In  Stoddard  t.  Superior  Court,  108  Gal.  803, 

41  Pac.  278,  whwe  it  waa  sought  to  review  an 
order  restraining  tbe  sale  of  property  pending 
an  appeal  trom  the  Judgment,  it  was  said:  "We 
have  been  referred  to  no  case  In  which  It  has 
been  lield  that,  under  our  Code,  a  writ  of 
certiorari  will  lie  to  reverse  an  appealable 
order.  That  the  appeal  does  not  afford  a 
phUn,  apeedfff  and  adeqwato  remedy  mahea 
no  difference;  the  proviHon  of  the  statute 
govemt." 

In  Noble  v.  Superior  Court,  109  Cal.  523. 

42  Pac.  155,  It  was  declared  that:  "Where 
an  appeal  Is  given  from  a  Judgment,  the  ap- 
pellate court  may  correct  all  the  errors  there- 
in detrimental  to  the  appellant,  and  the  fact 
that  some  portion  of  the  Judgment  ta  without 
and  in  excess  of  the  powers  of  the  court  Is 
but  a  reason  for  the  reversal  of  the  Judgment 
on  snch  appeal." 

In  White  v.  Superior  Court,  110  Cal.  58,  42 
Pac.  471,  tbe  distinction  as  to  this  point  be- 
tween "prohibition"  and  "certiorari"  is  notic- 
ed and  It  is  said  that  "unlike  the  provision 
with  reference  to  certiorari  the  mere  riffht 
of  appeal.  Independently  of  its  affording  ade- 
quate relief,  does  not,  Ipso  facto,  deprive  him 
of  the  remedy  by  prohibition." 

In  Tucker  v.  Justice's  Court,  120  Cal.  512, 
52  Pac.  808,  it  was  held  that:  "Where  tbe 
summons  in  an  action  commenced  in  the  Jus- 
tice's court  does  not  name  tbe  plaintiff  in  the 
action,  but  inserts  another  name  as  plaintiff, 
it  is  fatally  defective.  To  remedy  such  de- 
fect, the  defendant  may  move  tbe  court  to 
quash  the  summons,  or  within  10  days  after 
entry  of  Judgment  by  default  may  move  the 
court  to  set  aside  the  default  and  Judgment, 
or  may  appeal  to  the  superior  court  from  the 
judgment;  but,  having  such  remedy  by  ap- 
peal, the  defendant  cannot  resort  to  a  writ  of 
review  to  annul  the  Judgment" 

In  ElUott  V.  Superior  Court,  144  Cal.  506, 
77  Pac  1111,  103  Am.  St  Rep.  102,  It  Is  said: 
"There  is  no  doubt  that  a  right  of  appeal  ex- 
cludes tbe  right  to  proceed  by  certiorari,  and 
It  is  equally  clear  that  if  the  petitioners  are 
parties  to  the  action  or  the  proceeding  they 
have  tbe  right  of  appeal." 

[4]  In  opposition  to  this  view  of  tbe  situa- 
tion, suggestions  are  made  by  petitioner,  as 
already  stated,  tiiat  really  amount  to  the  con- 
tention tbat,  ni^er  the  peculiar  circumstanc- 
es of  the  case^  the  writ  should  issue  for  the 


reason  tliet  the  remedy  by  appeal  la  not  ad- 
equate. This  position  is  condsely  stated  as 
follows:  "In  the  case  at  bar,  no  reasonable 
groundwork  could  be  laid  for  an  appeal  that 
would  reach  all  of  ttie  questitma  in  the  case. 
That  is  to  say,  no  plain,  speedy,  or  adequate 
remedy,  or  any  remedy  whatever,  is  available 
to  tbe  pettttoner." 

The  Legislature  has  not  provided,  by  ex- 
press terms,  at  least,  that  said  appeal  must 
constitute  an  adequate  remedy.  It  may  bo 
,  Inadequate,  of  course,  by  reason  of  tbe  fitult 
of  the  appellant  In  tbat  case  be  conld  not 
urge  Its  Inadequacy. 

But  where  no  appearance  is  made  for  a 
party,  and  be  is  not  represented  at  the  trial, 
the  record  is  likely  to  be  too  imperfect  to 
present  properly  or  at  all  to  the  appellate 
,  court  the  vital  objections  to  tbe  Judgment 
i  In  that  respect  be  would  be  In  no  better  posl- 
;  tlon  than  one  not  a  party,  of  which  it  is  said, 
in  Elliott  V.  Superior  Court,  supra,  tbat: 
"When  not  v<dd  on  its  face  a  right  of  direct 
appeal  would  be  of  no  value  to  a  person  not 
a  party,  because  be  would  have  had  no  op- 
portunity of  getting  into  the  record  the  mat- 
ters necessary  to  show  error  or  excess  of 
jurisdiction."  But  this  Is  simply  another 
way  of  stating  that  tbe  remedy  by  appeal  Is 
inadequate.  It  Is  not  necessary,  however,  to 
consider  such  contingency.  For,  conceding, 
for  the  sake  of  argument,  that  the  statute 
contemplates  an  "appeal"  tbat  may  be  ade- 
quate for  a  complete  review  of  tbe  question 
of  Jurisdiction,  then  it  may  be  stated  tbat  tbe 
record  of  the  proceedings  made  a  part  of  tbe 
return  herein  warrants  the  conclusion  that 
with  a  proper  bill  of  exceptions,  the  matter 
at  issue  could  be  fully  exploited,  and  a  deter- 
mination had  upon  the  merits,  if  an  appeal 
had  been  taken  from  the  Judgment 

While  disclaiming  to  represent  the  Cali- 
fornia corporation,  the  counsel  for  the  New 
York  corporation  of  the  same  name  seems  to 
have  safeguarded  the  Interests  of  the  former 
In  having  the  record  present  a  clear  exposi- 
tion of  tbe  essential  facts.  It  thus  clearly 
appears  that  plaintiffs  believed  the  declared 
wrong  was  committed  by  the  New  York  as- 
sociation, and  hence  tbe  allegation  in  the 
complaint  as  to  the  organization  of  said  cor- 
poration. Tbe  service  was  made  upon  tbe 
designated  agent  of  said  corporation.  At  the 
beginning  of  tbe  trial,  as  we  have  seen,  it 
developed  that  a  mistake  as  to  the  identity  of 
tbe  party  had  been  made  by  plaintiffs,  but 
it  was  claimed  that  the  real  party  in  Interest 
bad  actually  been  designated  in  tbe  title,  and 
tliat  service  was  legally  made  upon  it  by  rea- 
son of  the  fact  that  tbe  designated  agent  of 
tbe  New  York  corporation  was  also  tbe  man- 
ager of  tbe  Sacramento  office  of  tbe  domestic 
corporation. 

Every  step  In  the  proceeding  leading  up  to 
tbe  said  amendment  of  tbe  complaint  waa 
vigorously  contested,  and,  In  resvonse  to  the 
atatenmt  of  counsel  for  plaintiffs  tbat:  **We 
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bave  saed  the  right  party ;  we  have  sued  the 
Postal  Telegraph-Cable  Company,  a  corpo- 
ration, no  matter  where  It  is  incorporated"— 
counsel  for  the  Mew  York  corporation  offered 
lo  evidence  the  aununons  and  return  of  serv- 
ice apon  J.  R.  Beatty,  and  also  a  certified 
copy  of  the  designation  by  said  corporation  of 
Beiitty  as  its  resident  agent  Objection  was 
also  nrged  to  the  testimony  of  Mr.  Beatty 
that  he  was  the  manager  of  the  Sacramento 
office  of  the  California  corporation,  and  a 
motion  was  made  to  have  his  testimony 
stricken  out.  It  may  be  that  other  facts 
could  have  been  shown  that  would  be  perti- 
nent to  the  inquiry  whether  service  was  bad 
upon  petitioner,  but  It  must  be  said  that 
eomisel  seems  to  have  made  an  earnest  effort 
to  exhibit  the  question  fully.  And  It  is  stg- 
uiilcant  that  It  Is  argued  forcibly  and  elab- 
orately here  by  petitioner  that  this  very  rec- 
ord shows  that  no  Jurisdiction  was  obtained 
of  the  domestic  corporation.  Tlie  record 
voDld  certainly  be  eqnally  potential  If  it  ac- 
companied an  appeal  from  the  Judgment 

[5]  But,  aside  from  the  foregoing,  It  is 
quite  clear  that  the  writ  should  not  Issue  for 
the  reason  that  petitioner  had  another  plain, 
speedy,  and  adequate  remedy.  In  fact,  there 
vere  two  courses,  somewhat  variant,  available 
for  complete  redress.  Section  473  of  the  Code 
of  Civil  Procedure  Is  probably  broad  enough 
to  cover  the  sLtoatlon.  It  la  snstested  that 
petltloiufF  could  not  urge  successfully  that  the 
lodgment  was  obtained  through  the  "mistake, 
inadverteiUK,  aorprlse*  or  ezcnsable  neglect" 
of  defendant  It  la  difficult  to  conceive  of 
aoythlnc  apprtocbtng  more  nnrly  to  the  foil 
requirement  of  "aurpilae**  or  "excusable  neg- 
lect," both  In  a  legal  and  ix^Dlar  sense,  than 
the  failure  of  the  d^endant  to  contest  e  salt 
where  the  court  bag  no  JnHsdlctton  of  the 
person  of  tiie  par^.  Upon  the  bearing  of  the 
motion  the  facta,  of  oouTse,  could  be  shown, 
and  we  must  presume  that  the  lower  court, 
would  reach  a  correct  conduslon  and  set 
adde  thd  Judgmmt  if  It  were  proper  to  do 
so.  Thus  would  this  remedy  be  plain,  speedy, 
and  adequat&  But  tC  the  lower  court  should 
deny  lite  motlcm,  an  ai^ieal  would  He  as  from 
a  "q>eclal  order  made  after  final  Judgment" 
(robdlTialon  2,  i  96S»  Code  Civ.  Proc),  aa- 
mmin^  of  course,  that  an.  appeal  from  the 
lodgment  itself  could  not  be  made  effective 
by  reasmi  of  an  imperfect  record. 

A  party  defendant  not  served  at  all,  and 
tberefrae  not  having  his  day  In  court,  and 
thus  having  no  opportonlty  for  making  a  rec- 
ord tor  appeal,  should  certainly  be  entitled 
to  Oie  same  privilege  in  this  respect  as  one 
not  a  party  at  all  to  'the  record.  As  to  the 
latter,  It  la  said,  in  ElUott  v.  Superior  Court, 
Bupra,  that :  "He  may  malce  himself  a  party 
by  moving  to  set  aside  such  Judgment  or  or- 
der, and  if  his  motion  Is  denied  may,  on  ap- 
peal from  that  order,  have  the  proceeding 
of  wbi<dk  be  complains  reversed,  not  only  for 
excess  of  Jarladlctlon,  bat  for  error.  People 


V.  Grant,  4S  Cal.  97;  Oreen  v.  Hebbard,  95 
CaL  89  [30  Pac.  202];  Plgnaz  v.  Burnett, 
119  Cal.  167  [61  Pac  48] ;  Credits  Com.  Go. 
V.  Superior  Court,  140  OaL  82  [73  Pac  1009]." 
Furthermore,  It  is  said :  "And  this  Is  a  prac- 
tice to  be  commended  and  encouraged  for  Its 
convenience;  for  It  Is  to  be  presumed  that, 
the  attention  of  the  court  being  drawn  to 
its  excess  of  Jurisdiction,  the  order  or  Judg- 
ment would  be  vacated  on  motion  without 
the  trouble  and  expense  of  certifying  the 
record  to  a  court  of  review." 

[8]  But  It  is  not  even  necessary  to  bold 
that  the  motion  must  be  made  under  said 
section  478.  Regardless  of  that  section  the 
court  would  take  cognizance  of  the  motion. 
In  De  La  Montanya  v.  De  La  Montanya,  112 
CaL  101,  44  Pac  345,  32  L.  B.  A.  82,  63  Am. 
St  Rep.  165,  indeed,  it  was  held  that:  "A 
motion  will  lie  to  set  aside  a  Judgment  ren- 
dered without  Jurisdiction  of  the  person  of 
the  defendant;  and  section  473  of  the  Code 
of  Civil  Procedure  has  no  application  to 
such  motion."  In  reference  to  the  question 
of  appeal  from  an  order  refusing  to  set  aside 
the  Judgment  It  was  also  said :  "No  doubt  It 
has  been  held,  and  I  think  correctly,  that 
when  a  motion  Is  made  to  vacate  an  order 
under  such  circumstances  that  it  merely  calls 
upon  the  conrt  to  repeat  or  overrule  the  for- 
mer mllng  on  the  same  facts,  the  last  order 
Is  not  appealable,  not  because  the  last  order 
Is  not  within  the  terms  of  section  86S  of  the 
Code  allowing  appeals,  for  It  may  be;  but 
because  it  would  be  virtually  allowing  two 
appeals  from  the  same  ruling,  and  would.  In 
some  cases,  have  the  effect  of  extending  the 
time  for  appealii^,  contrary  to  the  intent 
of  the  statute.  Nor  will  8a<^  practice  be  al- 
lowed merely  to  permit  a  litigant  to  take  an 
exception,  or  get  a  bUl  of  exceptions,  which 
he  has  neglected  to  do  at  the  proper  time. 
But  I  see  no  reason  why  the  appeal  should 
not  be  entertained.  It  Is  plainly  within  the 
terma  of  the  statute  allowing  appeals,  and 
no  other  method  is  suggested,  In  which  the 
right  of  the  appellant  to  the  relief  sought 
could  be  considered  here.  An  appeal  upon 
the  Judgmoit  roll  would  not  prwent  all  the 
facts  upon  which  the  motion  is  based— even 
if  one  may  have  a  bill  of  exceptions  when  he 
has  not  been  In  court,  and  has  taken  no  ex- 
ceptions. Besides,  it  Is  a  case  in  which  it 
was  eminently  iffoper,  if  not  necessary,  that 
relief  should  first  be  asked  from  the  trial 
court"  He  would  manifestly  come  under 
the  exception  to  the  general  rule  that  "a 
party  cannot  ordinarily  take  an  appeal  from 
a  subsequent  order  denying  a  motion  to  va- 
cate the  Judgment  or  order  complained  of." 
Tltie  Ina  &  Trust  Co.  v.  GaUf.,  etc..  Co.,  150 
Cal.  487,  114  Pac  838. 

The  general  rule,  It  may  be  said,  applies 
where  *'the  errors  alleged  to  have  been  com- 
mitted can  be  considered  on  an  appeal  from 
Uitj  Judgment"  (Rwiy  v.  Butler,  ,69  Cal.  572, 
11  Pac  463),  or,  as  stated  In  Kent  v.  WU- 


Digitized  by 


542 


186  PACIFIO 


SBPOBTEB 


(Cal. 


Uams,  146  Cal.  11,  79  Pac.  531:  "The  rale  Is 
well  established  than  an  order  refusing  to 
vacate  a  prior  order  or  Judgment  from  which 
an  appeal  ma^  be  taken  Is  not  appealable 
unless  there  Is  a  record  which  presents  mat- 
ters for  consideration  that  could  not  be  pre- 
sented upon  the  appeal  from  the  original 
order  or  Judgment" 

The  question  Is  quite  fully  discussed  and 
the  California  decisions  reviewed,  It  may  be 
said,  In  section  199  et  seq.,  of  Uayne  on  New 
Trial  and  Appeal.  The  learned  author's 
statement  of  the  rule  is :  "An  order  refusing 
to  vacate  a  prior  order  or  Judgment,  from 
which  an  appeal  might  have  been  prosecuted, 
la  not  appealable,  unless  the  motion  to  vacate 
is  based  upon  matter  affecting  the  substan- 
tial rights  of  the  moving  party,  which  could 
not  have  been  presented  upon  an  appeal  from 
the  original  order  or  Judgment;  or  unless  the 
right  to  make  such  motion  and  to  prosecute 
an  appeal  thezefirom  la  directly  conferred  by 
statute." 

[7]  It  la  quite  manUtat,  also,  that,  upon 
the  aasmnption  Qiat  the  Judgment  was  y<M 
by  reason  of  the  want  of  Jarisdlctton  of  Oib 
d^Eendant,  its  ocecutiou  may  be  effectually 
stayed  and  the  Judgment  Ita^  vacated  by 
an  action  In  equity  tm  Qiat  pnzpose.  This 
practice  seems  to  be  universally  recognized. 
The  four  cases  dted  by  peUtioner  to  llie 
point  that  there  was  a  want  of  Jurlsdlctiim 
In  the  present  Instance  are  examples  of  the 
suggested  method  of  procedure. 

suing  V.  Hendrickson,  19S  Mo.  365,  92  8. 
W.  106,  was  an  action  "lit  equity  to  roCorm  a 
deed  •  «  •  and  to  declare  void  a  pro- 
ceeding and  Judgment  in  attachment  *  *  • 
and  to  set  aside  the  sherUTs  deed  under  said 
attachment  Judgment"  The  judgment  in 
the  attachment  proceoUng  was  nullified  for 
the  reason  that  the  cotut  laclmd  Jurisdiction 
to  render  it 

The  efficacy  of  a  similar  direct  attack  up- 
on a  Judgment  In  excess  of  jurisdiction  Is 
also  assumed  or  asserted  in  the  other  cases : 
Williams  V.  Bankhead,  86  U.  S.  (19  Wall.) 
563,  22  U  Bd.  184;  Wilcke  v.  Duross,  144 
Mich.  243,  107  N.  W.  007,  115  Am.  St  Rep. 
394;  National  Metal  Go.  v.  Greene  ConsoL 
Copper  Co.,  11  Ariz.  108,  89  Pac.  535,  9  I*  B. 
A.  (N.  S.)  1062. 

Petitioner  Intimates  that  these  remedies 
are  circuitous  and  burdensome,  and  therefore 
not  to  be  exacted.  In  this  petitioner  is  mis- 
taken. They  are  simple,  direct,  and  effica- 
cious. 

The  extraordinary  writ  of  certiorari  Is 
to  be  Issued  only  on  certain  enumerated  con- 
ditions. It  appears  clearly  that  those  con- 
ditions do  not  exist,  and  therefktre  the  wilt 
should  be  denied. 

It  is  so  ordered. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


BBOWNE  V.  SAM  GABRIEL  RITEB  BOCK 
00.    (Civ.  1,352.) 

(District  Court  of  Appeal.  Second  District  Cal- 
Iforoia.  Sept  17,  l&Ui,  Behearios  Denied 
by  Supreme  Court  Nov.  18,  1918.)t 

1.  Fbaud  (I  11*>— Diosn— Falsb  Brnmas- 

TATIONS  —  GOBFOBaTB  STOCK  —  SUBJICT  TO 

Since,  by* Civ.  Code,  S|  331,  332,  the  de- 
termination of  the  question  whether  the  stock 
of  a  corporation  shall  be  assessed  to  pay  debts 
rests  in  the  discretion  of  the  corporation's  di- 
rectors, and  it  may  engage  that  ito  stock  shall 
be  nonassessable,  a  false  representatiwi  that 
the  stock  of  a  certain  corporation  Is  nonassess- 
able made  to  induce  plaintiff  to  purchase  the 
same  is  not  mere  matter  of  opimon  as  to  the 
law  regnlatittg  such  subject,  and  may  be  the 
basis  of  an  action  for  deceit 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  18  12,  13;  Dec  Dig.  |  ll.*J 

2.  COBPOBATIONS  (fS  89,  175*)— Stook— As- 
SESSUBNT. 

Under  the  express  provMons  of  Civ.  Code, 
8  832,  corporate  stock  may  be  assessed  to  pay 
debts  without  reference  to  whether  It  is  paid 
np  or  not;  the  only  difference  being  that  paid- 
up  stock  is  only  subject  to  assessment  to  the 
extent  of  10  per  cenL  In  any  one  asseBSnient, 
while  the  unpaid  stock  may  be  assessed  for  the 
fall  amount  unpaid  thereon. 

[Ed.  Note.^For  other  cases,  see  Corpora- 
tions. Cent  Dig.  «  367-^  881,  882,  6S4- 
666;  Dee.  Dig.l|  %,  175.*] 

3.  COBPOBATIONS  (|  80*>— SaU  OF  STOCK— 
RSPBEaENTATIONS. 

A  representation  that  tiie  stodc  of  a  cor- 
poration was  nonassessable  made  to  induce 
plaintiff  to  purchase  the  stock  should  be  con- 
strued as  an  assurance  that  the  corporation 
bad  taken  whatever  steps  were  necessary  to 
effectually  waive  Its  right  to  levy  the  assess- 
ments provided  for  by  the  statute,  which  repre- 
sentation was  one  of  fact  and  not  of  law.  and. 
if  untrue,  vrould  be  actionable,  and  entitle  the 
purchaser  to  rescind. 

[Ed.  Note.— For  oUker  cases,  see  Corpora- 
tions, Cent  Dig.  f|  244.  246-264. 1407,  14OT%: 
Dec.  Dig.  I  SO.*] 

4.  CoaponATiOKB  (|  423*)— Cobpoeatb  Stoce 

—  AOEIfT  TO  Sail.  —  Am^OKITT  to  fitAEE 

Repbsssntations. 

Under  Civ.  Code.  |  2323,  providing  that 
authority  to  sell  personal  properly  Indades 
authority  to  warrant  title  in  the  principal  and 
the  quality  and  quantity  of  the  property,  an 
agent  employed  to  sell  corporate  stock  was  Im- 
pliedly authorised  to  represent  that  the  vbaA 
was  nonassessable. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1692-1095;  Dec.  Dig.  t 
423,*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Walter  Bordwell,  Judge. 

Action  by  Michael  C.  Browne  against  the 
San  Gabriel  River  Rock  Company.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial, 
it  appeals.  Affirmed. 

Trask,  Norton  &  Brown,  of  turn  Angeles, 
for  appelant  John  C  North,  of  Los  An- 
geles, for  reapondoit 

JAMBS,  3.  In  this  action  respondent  se- 
cured a  judgment  enforcing  rescission  of  a 
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contract  for  fbe  sale  of  corporate  stock.  The 
cause  of  action  was  based  upon  the  alleged 
fraudulent  representation  made  by  the  agent 
of  the  corporation  that  the  stock  was  "non- 
assessable." The  appeal  is  from  the  Judg- 
ment, and  from  an  order  denying  defendant 
a  new  trial. 

The  trial  conrt  foond  that  the  representa- 
tion had  been  made  as  alleged^  and,  if  there 
was  any  evidence  presented  which  would 
snstaln  that  finding,  it  must  here  be  assum- 
ed to  be  correct,  for  in  such  a  condition  this 
conrt  has  not  the  duty  nor  privilege  of 
weighing  the  proof.  The  sale  of  defendant's 
stock  was  made  through  the  vice  president 
of  the  corporation.  The  only  substantial  evl- 
AmcB  of  any  representation  as  to  the  non- 
assessable qpallty  of  the  stock  was  furnish- 
ed by  the  testimony  of  respondent  He  testl- 
Qed  that  a  man  named  Peck,  who  appears  to 
have  been  respondent's  agent  in  negotiating 
for  the  purchase  of  the  stock,  told  him  that 
the  shares  were  nonassessable.  If  the  proof 
bad  stopped  there,  it  would  not  have  been 
efficient  to  establish  the  charge  that  the  al- 
leged false  representation  had  been  made  by 
any  one  acting  for  the  corporation.  Bat 
plaintifT  testified  that  the  Tlce  president  of 
defaidant  also  said  that  the  stock  was  non- 
assessable. This  was  denied  by  the  official 
mentioned,  and  It  was  upon  this  conflicting 
state  of  the  evidence  that  the  court  made 
the  finding  which  resolved  the  facts  against 
defendant. 

[1  ]  The  main  and  controlling  question  pre- 
sented for  consideration  Is  whether  the  rep- 
resentation that  corporate  stock  Is  nonassess- 
able is  an  expression  of  opinion  as  to  the 
law  regulating  the  matter  of  assessment, 
npon  which  no  action  can  be  predicated,  or 
a  representation  of  fact  The  determination 
of  this  question  requires  an  examination  of 
the  statutes  of  this  state,  under  the  laws  of 
which  defendant  holds  Its  corporate  eztst- 
eoce.  Preliminarily  It  may  be  declared  that, 
where  the  law  In  mandatory  terms  Imposes 
the  duty  npon-  officers  of*  a  corporation  to 
Ie?y  assessments  in  any  contingency,  so  that 
an  assessment  chaise  may  not  be  avoided 
through  either  the  acts  of  the  directors  or 
by  agremient  with  the  person  subscribing  for 
sto^  then  and  In  that  case  there  can  be  no 
misrepresentation  which  will  furnish  ground 
for  rescission.  Our  Civil  Ck>de,  however,  in 
section  331,  provides :  "The  directors  of  any 
corporation  formed  or  existing  under  the 
laws  of  this  state,  after  one-fourth  of  Its 
capital  stock  has  been  subscribed,  may,  for 
the  purpose  of  paying  expenses,  conducting 
business,  or  paying  debts,  levy  and  collect 
assessments  upon  the  subscribed  capital 
stock  thereof  In  the  manner  and  form  and 
to  the  extent  provided  herein."  And  section 
'^2,  immediately  following,  declares:  "No 
one  assessment  must  exceed  ten  per  cent,  of 
the  amount  of  the  capital  stock  named  in 
the  artldes  of  Incorporation,  except  In  the 
<ues  in  this  sectton  otherwise  provided  for, 


as  follows :  1.  If  the  whole  capital  of  a  cor- 
poration has  not  been  paid  up,  and  the  cor- 
poration Is  unable  to  meet  Its  liabilities  or 
to  satisfy  the  claims  of  Its  creditors,  the  as- 
sessment may  be  for  the  fall  amount  unpaid 
upon  the  capital  stock.   •  • 

It  then  appears  that  the  matter  of  decid- 
ing whether  the  debts  of  the  corporation  are 
to  be  paid  by  seUIng  its  property  or  by  as- 
sessment, in  the  case  of  a  going  concern, 
may  rest  with  the  directors.  It  follows  as  a 
necessary  legal  conclusion  that  the  corpora- 
tion can  contract  with  persons  subscribing  to 
its  capital  stock  not  to  do  a  discretionary 
act,  and  hence  It  can  engage  that  Its  stock 
shall  be  nonassessable.  A  corporation  may 
generally  make  any  contract  not  forbidden 
by  express  provision  of  the  law,  or  not  viola- 
tive of  some  settled  rule  of  public  policy. 
This  subject  is  fully  treated  of  in  a  recent 
decision  of  the  Supreme  Ck)art  of  this  state, 
where  the  authorities  are  collected  and  ex- 
tensively quoted  from,  all  of  which  sustain 
the  proposition  that  under  statute  law  like 
that  of  California,  corporations  may  make  a 
valid  agreement  to  issue  tb^r  stock  as  non- 
assessable. The  decision  referred  to  was 
rendered  in  the  case  of  Lum  v.  American 
Wheel  &  Vehicle  Co.  et  al.,  138  Pac.  303. 

[2]  No  rights  of  creditors  are  here  In- 
volved. It  is  argued  on  behalf  of  appellant 
that,  even  though  It  be  conceded  that  defend- 
ant's agent  made  the  representation  that  the 
shares  of  stock  sold  to  resiwndent  were  non- 
assessable, such  statement  should  be  taken 
to  mean  only  that  the  shares  would  be  Issu- 
ed as  paid-up  stock,  and  henoe  not  be  sub- 
ject to  calla  Respondent  In  fact  did  pay 
the  full  par  value  for  the  stock.  But  our 
Code  expressly  provides  that  assessments 
may  be  levied  upon  paid-up  stock ;  the  only 
difference  being  in  the  per  centum  of  the  levy 
— ^wlwre  stock  is  fully  paid,  the  assessment 
must  be  for  not  more  than  10  per  cent  of 
tlie  capital  stock;  wliere  not  fully  paid.  It 
may  be  for  the  whole  dUfereoce  between  the 
sum  actually  paid  and  the  par  Talne  of  the 
stock. 

[3]  A  representation  that  the  sto<^  of  a 
corporation  Is  nonassessable  should  be  held 
to  be  an  assurance  that  the  corporation  has 
takra  whatever  st^s  that  are  necessary  to 
effectually  waive  its  right  to  levy  the  assess- 
ments provided  for  by  the  statute,  and  this 
representation  would  be  one  of  fact,  and  not 
of  law.  If  untru^  It  would  be  actionable, 
and  entitle  the  purchaser  to  rescind  bis  con- 
tract 

[4]  The  question  as  to  whether  the  mak- 
ing of  the  misrepresentation  was  within  the 
scope  of  the  agent's  authority  Is  immaterial, 
as  it  is  only  necessary  that  the  agent  hare 
authority  to  negotiate  the  sale  of  the  stock. 
In  1  Cook  on  Corporations,  (  140,  the  author 
declares:  "It  matters  not  whether  he  [the 
agent]  had  any  authority,  or  exceeded  his 
authority,  or  concealed  Its  limitations.  The 
corporation  cannot  daim  the  benefits  of  his 
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fraud  irtttumt  assnmlns  also  tbe  mpnaeatA- 
Uonfl  which  procured  those  benefits.  Parol 
ertdeiice  Is  admissible  to  show  tha  ftand. 
rinoe  it  does  not  -nrj  or  contradict  the  con- 
tract, but  shows  that  no  contract  was  legally 
entered  inta**  See,  also,  2  Thompson  on  Cor* 
poratlons,  i  1867.  Moreover,  shares  of  cor- 
porate stock  are  personal  property  (GIt, 
Code.  5  324),  and  by  section  2828  of  the  Civil 
Code,  It  Is  provided  that:  "An  authority  to 
Bell  personal  property  indades  tbe  authority 
to  warrant  the  title  of  the  principal,  and  the 
qnallty  and  quantity  of  the  property."  It 
would  seem  that  a  representation  of  fact  as 
to  whether  sto<^  is  assessable  would  be  one 
ot  which  an  agent  authorized  to  sell  audi 
stock  would  have  authority  to  speak.  As  the 
trial  Judge  determined  that  the  misrepresen- 
tation had  been  made  by  the  corponitUm,  we 
must  assume  that  he  determined  that  It  was 
made  by  the  vice  president,  as  Peck  does  not 
appear  to  have  been  the  agent  of  the  cat- 
poraUon,  but  rather  the  agent  ot  respondent 
It  Is  very  clear  that  he  was  acting  for  the 
latter,  and  he  could  not  wdl  be  the  agmt  of 
both  parties.  The  main  question  of  fact  Is 
foreclosed  of  any  examination  here  beyond 
the  point  where  It  becomes  evident  that  the 
trial  court  made  Its  findings  upon  conflicting 
testimony.  There  la  in  the  record  a  state- 
ment made  at  the  dose  of  tbe  trial,  and  be- 
fore ailment,  by  the  Jui^e  who  hesrd  the 
cause,  to  the  effect  that  be  did  not  b^eve 
on  the  evidence  he  conld  find  that  the  vice 
president  made  the  mlHrepresentatlon,  but 
that  Peck  did.  The  findings  determined,  as 
has  been  before  adverted  to,  that  the  defend- 
ant corporation  made  the  misrepresentation. 
Therefore  It  must  be  assumed  that  tbe  court 
did  finally  conclude  that  the  misrepresenta- 
tion was  made  by  the  vice  president,  as  he 
was  the  only  person  who  appears  to  havo 
acted  for  the  corporation  In  the  transaction. 

Prejudicial  error  not  appearing,  the  judg- 
ment and  order  mnat  be  afllrmed.  It  is  so 
ordered. 

We  concur:  ALLEN.  P.  J.;  SHAW,  J. 


BROWNE  V.  SAN  GABRIEL  RIVER  ROCK 
CO.    (L.  A.  3,185.) 

(Sapreme  Court  of  California.   Nov.  18,  1913.) 

In  Bank.   On  motion  for  rehearing.  Denied. 
For  opinion  in  District  Court  of  Appeal,  see 
136  Pac  542. 

Trask,  Norton  ft  Brown,  of  Los  Angeles,  for 
appellant  John  G.  North,  of  Los  Angeles,  for 
respondent. 

PER  CUBIAM.    Rehearing  denied. 

BEATTT,  0.  J.  I  dissent  from  the  order 
denying  a  rebeariDg,  and  from  Uie  judgment. 
This  is  one  of  the  least  meritorious  of  a  class 
of  actions  with  which  the  time  of  the  courts 
would  never  be  taken  np  if  parties  of  mature 


age,  sul  Juris,  and  deaUag  idth  otiiers  at  arm's 
length  in  or^iary  business  transactions,  would 
only  take  the  most  obvious  precautions  for 
the  protection  of  their  own  interests,  a  diss 
of  actions,  it  may  be  added,  by  wldch  a  fraad 
may  be  perpetrated  as  easily  ai  the  fraud  al- 
leged may  be  redressed.  The  dedsion  of  this 
cause,  in  my  opinion,  makes  a  miachievoua  prec- 
edent In  two  wars:  It  encourages  the  parties 
to  similar  transactiona  to  neglect,  without  ex- 
cuse, the  precantioDs  which  woold  keep  them 
out  of  trouble;  and  it  opens  the  door  to  the 

frosecution  of  acUona  for  rescission  based  upon 
alse  daims  of  misrepresentation.  It  well  il- 
lustrates the  soundness  of  the  policy  npoa 
which  many  decisions  of  Qsia  and  other  courts 
have  been  based  in  denying  relief  to  vendees 
of  real  proper^  who  have  neglected,  without 
ezcuae,  to  avail  themselves  of  easy  access  to 
sources  of  perfectly  trustworthy  InfbrmatioD  as 
to  facts  upon  tbe  alleged  misrepresentation  of 
which  they  have  afterwards  claimed  the  right 
to  resdud.  The  prindple  of  those  decisions  Is 
that  no  person  m  sound  mind  and  dealing  at 
arm*s  length  with  his  vendw  can  pose  u  the 
victim  of  ^se  representations  when  he  has  shut 
his  ^es  to  the  plain  evidence  of  the  real  facts. 
The  same  prindple,  in  my  opinion,  is  applica- 
ble to  the  asle  of  shares  of  stock.  Here  the 
daim  of  plaintiff  Is  based  upon  the  allegatioa 
that  defendant's  stock  was  represented  to  be 
unassessable.  But  two  ways  in  which,  under 
the  laws  of  this  state,  the  shares  of  corporate 
stock  can  be  made  unassessable  have  beea 
suggested— one  by  a  special  agreement  with  tbe 
purchaser,  the  other  by  special  provisiona  in 
the  charter.  Lum  v.  American  Wbed,  etc,  Co., 
133  Pac.  803.  Here  there  is  no  pretense  of 
Bpedal  agreement,  and  an  ezamtaiatian  of  the 
artides  of  incorporation  nUch  were  of  easy 
access  (I  assume  this,  because  there  Is  nothing 
alleged  to  the  contrary,  and  because  the  partiea 
were  at  Monrovia,  where  defendant's  pnncipal 
place  of  business  had  been  fixed)  would  hava 
shown  that  the  shares  were  not  unassessable, 
and  the  time  of  three  courts  would  not  han 
been  taken  up  in  dedding  which  oiE  two  eonffic^ 
ing  Btories  was  tbe  true  one. 


8IMONBAT7  T.  PACIFIC  ELECTRIC  BT. 
Ca  (L.  A.  8.142J 

(Supreme  Court  of  California.    Oct  4,  1913. 
On  Petition  for  Rehearing.  Nov.  3,  1913. 
Rehearing  Denied  Dec  3,  1913.) 

1.  Stbem  Bailboads  <H  74,  84*>— Injobi» 

FBOM  OPEBATION  —  SpKBD  RSQULAIIonS  — 

Violation. 

A  dty  may,  by  general  ordinance,  pre- 
scribe reaaoDabie  reguladons  under  which 
street  railroad  compames  shall  operate  their 
cars,  and  a  violation  of  such  regulations,  where 
they  fix  the  rate  of  speed,  is  per  se  evidence  of 
negligence  rendering  the  company  liaUe  for 
any  injozy  occasioned  by  the  Eolation. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  I  154 ;  Dec  Dig.  H  74,  84.*] 

2.  Stbett  Railboadb  (8  94«)--MiriaoxPAz.  Oa- 

DI  NANCES— CHABTSB  RBQULATIOKS. 

A  municipal  corporatioD  in  granting  a 
street  railroad  company  a  franchise  may  Im- 
pose In  the  ordinance  reasonable  regulations  as 
to  the  Bpeed  at  which  the  cars  are  to  be  oper- 
ated, and  a  violation  of  such  regulation  has  the 
same  effect  as  a  violation  of  a  general  munio 
Ipal  ordinance,  being  per  se  evidence  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads.  Cent  Dig.  {  201;  Dec  Dig.  {  94. 
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Z.  STVKKT  RaILBOADS  a  114*)— INJUBBB  TO 
Pkbsons  on  TBACK— AOTXOnB— BnDBRO»— 

SuFncmrcT. 

In  an  action  against  a  atreet  railroad  for 
the  death  of  one  ran  down  on  ita  tracks,  evi- 
dence held  sufficient  to  support  a  finding  that 
the  servants  of  the  street  railroad  companj 
vere  guilty  of  negligence. 

[Ed-  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  23&-250:  Dec  Dig.  1 114.*] 

4.  Stbebt  Bailboads  a  98*)  —  Injubiks  to 
PBBsons  on  Tback  ~  Dutt  to  Look  and 

LiSTBN. 

It  is  the  duty  of  one  about  to  cross  the 
tracks  of  a  street  railroad  company  to  look  and 
listen  in  order  to  avoid  approachiug  cars. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Ii  204-208;  Dec.  Dig.  S  9&*] 

6.  Stbeet  Railboads  (S  98*)— Injuries  to 

PKBSOna  OH  TkACK— £fTII»nGB. 

In  an  action  for  the  death  of  one  killed 
hj  a  street  car,  which  gave  a  signal  before 
■triking  deceased,  which  deceased  thought 
meant  that  the  car  would  stop,  the  jury,  in  de- 
termining the  question  of  his  contributory  neg- 
Bgence,  might  consider  his  right  to  rely  on 
•och  signal  rather  than  his  observation;  it 
appearing  that  the  accident  was  at  night  and 
the  headnght  made  such  a  blinding  glare  that 
the  speed  of  the  car  could  not  be  determined. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  Si  201-208;  Dec  Dig.  {  S8.*] 

ft  Stbbbt  Rahjioads  ((  114*)  —  Injubies  to 
Persons  on  Tback— Actions— Evidence— 
Sotticibkct. 
In  an  action  for  the  death  of  one  killed  up- 
OB  the  tracks  of  a  raflroad  company,  a  verdict 
fiadiDg  that  deceased  was  not  guilty  of  contrib- 
utory negligence  held  proper  under  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
rouj^  Cent.  Dig.  H  289-260;   Dee.  Dig.  1 

7.  Stbeet  Railboads  (|  118*)  —  InjuBitt  to 
Pebsorb  on  Tbaok— Etidbkob  — Admzbsx- 

amtT. 

In  an  action  for  the  death  of  one  killed  up- 
<m  the  tracks  of  a  street  railroad  company  at 
Digbt,  evidence  that  the  glare  of  the  headlights 
on  similar  cars  was  so  blinding  that  a  pedes- 
trian could  not  determine  their  speed  is  ad- 
misnble. 

[Ed.  Note.— rFor  other  cases,  see  Street  Rail- 
toads,  Cent.  Dig.  H  229-238;  Dec.  Dig.  |  113.*] 

8.  Appeal  and  Bbbob  204*)  —  Pbbbenta- 
noR  or  Gbouum  or  Rxvibw  nt  Ootna  Bb- 
low— Nbcbssitt. 

In  an  action  for  the  death  of  a  pedestrian 
^ed  by  one  of  defendant's  local  street  cars, 
indiscriminate  evidence  of  the  brilUancy  of  the 
radUghta  on  defendant's  street  cars,  some  of 
^TOKh  were  local  and  others  through  cars,  was 
adniitted  without  any  showing  that  the  head- 
nshts  of  the  two  classes  of  cars  was  the  same. 
Btli  that,  not  having  been  objected  to  below, 
aefoujtnt  cannot,  on  appeal,  complahi  of  the 
unuBsion  of  the  evidence  on  the  ground  that 
the  headtigbts  on  the  through  cars  were  more 
briniant  than  those  on  the  focal  cars. 
.[Bd.  Note.— For  other  cases,  see  Appeal  and 
fonr.  Cent  Dig.  H  1149,  1288-1272,  1274- 
1278, 1280,  1089;  ffec  IMg.  |  204.*] 

*  Death  (|  60*)— Aotiors— Btidbkcb— Ad- 
■Qbsibilitt. 
In  an  action  for  damages  for  the  death  of 
IL  husband  and  father,  evidence  of  subseqaeDt 
tUaesses  of  members  of  the  family  is  Inadmis- 
nble,  even  though  evidence  of  permanent  dis- 
aoilitieB  of  the  children  dependent  on  the  fa- 
u>er  for  support  is  admissible;  for,  in  the  lat- 


ter case,  the  injuries  constitnte  a  condition 
wlUch  would  naturally  entitle  the  children  to 
greater  protection  and  care,  while,  in  the  oth- 
er case,  the  cause  of  action  having  drcady 
arisen,  snbsequent  Injuries .  cannot  ufect  de- 
fendant's liabibty. 

[Eld.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  t  70;  Dec.  Dig.  1  60.*] 

10.  Appeal  and  Bbbob  (|  1060*)— Bevibw— 

HftBMTiEBB  EBBOR. 

In  an  action  for  the  wrongful  death  of  a 
hnaband  and  father,  tlie  erroneotis  admission 
of  evidence  of  illness  of  members  of  the  family 
after  the  accident  is  prejudicial,  because  tend- 
ing to  enhance  the  amount  of  the  verdict  by 
appealing  to  the  jurors'  sympathy. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  ||  1068,  1060,  416S-41S7, 
4166;  Dec  Dig.  |  lOOO^ 

On  Petition  for  Rehearing. 

11.  Appeal  and  Ebbob  (f  1140*)— DinsBUi- 
nation— Allowance  op  Rbhittitdb. 

Under  Code  Civ.  Proc  i  53,  allowing  the 
Supreme  Court  to  direct  the  entry  of  a  prop- 
er judgment,  that  tribunal  may  in  an  action  for 
damages  for  wrongful  desth  affirm  a  judgment 
on  condition  that  a  remittitnr  be  entered  for 
part  of  the  recovery. 

[Ed.  Note.— For  other  caaet,  see  Appeal  and 
Error,  Cent  Dig.  f|  4462-1476:  Dec  I>ig-  ff 
1140.*] 

12.  Appeal  and  Ebrob  (S  1140*)— AniBU- 
ANCE— Conditions— Remittitub. 

In  an  action  for  damages  for  the  death  of 
a  husband  and  father,  the  jury  on  the  first  trial 
awarded  $7,000,  which  was  not  attacked  as  ex- 
cessive, and  on  the  second  trial  a  verdict  of 
(10,000  was  rendered,  the  evidence  in  both  cas- 
es being  the  same,  save  that  on  the  second  the 
court  improperly  admitted  evidence  of  illness- 
es among  members  of  the  family  subsequent  to 
the  father's  death.  Held,  that  as  the  evidence 
was  practically  the  same  In  tioth  cases,  ex- 
cept on  the  Question  of  damages,  the  judgment 
might  be  amrmed  on  condition  that  plaintiff 
enter  a  remittitur  of  $8,000;  the  jury  by  its 
first  verdict  having  given  the  appdlato  court  a 
standard  of  damagaa. 

[Ed.  Note.— For  other  caaes.  ate  .^»peal  and 
Er^r^^  Cent  Dig.  |S  4462-4476;  Dec  Dig.  | 

Department  2.  Appeal  from  Saperior  Gourt, 
Los  Angeles  Oonnty ;  Frederldc  W.  Honaer. 
Judge. 

Action  Richard  T.  Simoneao,  administra- 
tor of  the  estate  of  William  A.  Campbell,  de- 
ceased, against  the  Pacific  Electric  Railway 
Company.  From  a  Jadgment  for  plaintiff 
and  an  order  denying  Its  motton  for  new 
trial,  defendant  appeals.  Reversed. 

J.  W.  McEinley  and  B.  C  Ctortner,  both 
of  Los  Angeles,  for  appellant  Ernest  E. 
Wood,  of  Angelo  Camp,  and  Walton  J.  Wood, 
of  Los  Angeles,  for  respondent 

LORIGAN,  3.  This  action  was  brought  to 
recover  damages  for  the  death  of  William  A. 
Campbell,  alleged  to  have  been  killed  by  a 
car  of  the  defendant  while  It  was  being  run 
over  a  public  crossing  at  the  Intersection  of 
Long  Beach  avenue  and  Tlilrty-EIghth  street 
In  the  city  of  Los  Angeles.  A  verdict  was  re- 
turned In  favor  of  the  plaintiff,  and  from  the 
judgment  entered  thereon  defenddut  appeals. 
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Ae  it  also  does  from  an  order  denying  Its  mo- 
tion for  a  new  trial. 

This  case  was  here  before  on  an  appeal  by 
the  defendant  from  a  Judgment  in  favor  of 
the  plaintiff  and  was  reversed  on  account  of 
error  on  the  part  of  the  trial  court  in  admit- 
ting In  evidence  a  general  ordinance  of  the 
city  of  Los  Angeles  regulating  the  rate  of 
speed  of  cars  upon  street  railroad  tracks  over 
street  crossings  In  said  city.  It  was  held, 
on  grounds  there  stated,  that  such  ordinance 
did  not  apply  to  the  operation  of  the  cars  of 
the  defendant  over  Its  railroad  tracks  at  the 
crossing  where  the  death  of  Campbell  occur- 
red. On  this  matter,  see  Slmoneau  v.  Pacific 
Electric  Ry.  Co.,  159  Cal.  494,  115  Pac.  320. 
On  the  return  of  the  cause  to  the  trial  court 
plaintiff  amended  his  complaint  by  striking 
out  the  allegation  setting  up  such  general 
speed  ordinance,  which  this  court  had  de- 
cided to  be  inapplicable,  and  setting  up  an 
ordinance  of  the  city  of  Los  Angeles  granting 
a  franchise  to  the  defendant  for  the  con- 
struction and  operation  of  Its  electric  rail- 
way along  Its  private  right  of  way,  crossing, 
among  others,  Thirty-Eighth  street,  and  which 
franchise  ordinance  contained  a  provision 
that  the  cars  of  the  defendant  should  never 
travel  or  be  propelled  by  said  railroad  across 
any  of  the  streets  therein  mentioned,  includ- 
ing the  said  Thirty-Eighth  street,  at  a  greater 
rate  of  speed  than  eight  miles  an  hoar.  With 
this  amendment  the  allegations  of  the  com- 
plaint stood  as  originally  made,  and  charged 
negligence  on  the  part  of  the  defendant  in 
several  particulars.  On  this  appeal  It  la  only 
necessary  to  refer  to  two.  These  are  that 
the  employes  of  the  defendant  negligently 
and  wantonly  caused  the  car  by  which  the 
deceased  was  killed  to  be  run  over  said  cross- 
In;  at  a  greater  rate  of  speed  than  8  miles  an 
hour  and  at  a  rate  of  speed  of  more  than  20 
miles  an  hour ;  that  the  employes  of  said  de- 
fendant In  charge  of  said  car  sonaded  a 
whistle  twice  Just  prior  to  the  time  they 
r«adied  the  said  cros^g  as  an  indication 
that  the  car  would  alow  down  and  stop  at 
said  crossing,  and  then  netf^enOy  telled  to 
cause  the  said  car  to  slow  down  in  pnrsoance 
of  said  signal,  and  thereby  misled  the  said 
Campbell  as  to  the  rate  of  speed  at  which  the 
said  car  would  approach  the  said  crosdng. 
In  Its  answer  the  defendant  denied  that  two 
blasts  of  the  whistle  or  any  blasts  were 
given  by  the  motorman  of  tjie  defendant  as 
indicating  that  the  car  would  stop  at  the 
crossing,  but  admitted  that  .the  whistle  was 
sounded  several  times  by  the  motorman  Just 
prior  to  approaching  the  crossing,  and  alleged 
that  these  several  whistles  were  sounded  to 
give  warning  and  alarm  of  the  approach,  of 
the  car,  and  not  otherwise;  that  the  blowing 
of  said  whistle  was  not  Intended  or  under- 
stood as  Giving  any  notice  of  an  Intention  to 
stop  said  car,  but  was  given  and  intended 
and  was  understood  as  a  aotlce  ot  the  ap- 
proach of  the  car  and  of  danger  to  any  one 
upon  or  near  its  tracks. 


The  car  by  which  Campbell  was  killed  was 
a  local  one  operating  between  the  northern 
and  southern  limits  of  the  dty.  In  the  dis- 
trict of  the  dty  which  embraced  the  crossing 
at  Thirty-Eighth  street  it  was  not  the  custom 
of  the  employes  of  defendant  to  atop  its  cars 
at  every  crossing  therein  but  only  when  sig- 
naled fOr.  About  8  o'clock  on  the  eveolog  of 
December  24, 1906,  Campbell,  accompanied  by 
a  friend  named  Boss,  started  from  their  place 
of  employm^t  In  the  dty  of  Los  Angeles  to 
take  a  south-boTmd  local  car  of  the  defendant 
at  the  Thirty-Eighth  street  crossing.  As  they 
proceeded  to  do  so,  Campbell,  who  was  in- 
cumbered in  his  progress  by  an  armful  of 
bundles  and  a  small  Christmas  tree  wbidi 
he  was  carrying,  seeing  a  car  coming  In  tbe 
distance,  told  Ross  to  hurry  on  and  flag  It 
Ross  did  so,  crossed  the  track,  and,  as  he  tes- 
tified, took  up  his  stand  at  a  point  where  It 
was  usual  for  passengers  to  board  the  cars 
and  waved  his  hands  toward  tbe  approaching 
car  as  notice  that  it  should  stop.  He  testified 
that  in  response  to  his  signals  the  motorman 
whistled  twice,  which,  as  Ross,  who  was  In 
the  habit  of  taking  cars  at  this  point,  and 
also  others,  testified,  was  the  usual  signal 
given  by  the  motorman  indicating  that  he 
would  stop  after  the  wave  of  a  hand  by  a 
person  contemplating  boarding  a  car  at  such 
crossii^.  As  the  car  approached  after  giving 
the  signals,  Campbell  started  across  the  track 
towards  the  point  where  Ross  was  standing, 
and,  while  doing  so,  was  struck  by  the  on- 
coming car  and  killed.  It  appears  that  the 
car  when  It  hit  Campbell  was  going  at  tbe 
rate  of  at  least  30  miles  an  hour.  The  car 
was  equipped  with  an  electric  headlight,  and 
there  was  an  electric  light  suspended  over  the 
street  at  the  crossing.  Though  the  night  was 
dark,  Ross,  when  he  crossed  over,  signaled 
the  car,  and  stood  waiting  its  approach,  was 
under  tbe  beams  of  the  suspended  dectrlc 
Ught  One  of  the  passengers  on  the  car  saw 
him  cross  the  track  as  the  car  approadied  tbe 
crossing.  The  motorman  testified  that  he 
did  not  see  Ross  cross  tbe  track  nor  see  him 
signal  for  the  car  to  stop;  that,  as  the  car 
was  a  local  one,  he  would  haVe  atopgeA  had 
he  seen  any  one  signal,  but,  as  he  did  not 
notice  any  one  do  so,  he  did  not  stop  and  had 
not  intended  doing  so.  He  also  testified  that 
the  only  whistles  he  gave  were  the  regula- 
tion crossing  i^stles— two  long  and  two 
short  blasts— which  he  gave  some  600  feet 
before  he  reached  the  croselng ;  tliat  the  first 
he  saw  of  Campbell  was  when  the  car  was 
about  100  feet  from  file  crossing  and  Gamp- 
bell  was  walking  qulddy  across  in  trout  of 
It;  that,  Immediately  on  discovering  Camp- 
b^'s  position,  he  put  on  the  air  brakes  and 
attempted  to  stop  the  car,  but  Oampbell  was 
struck  before  he  succeeded  in  doing  so ;  tbat 
the  Thlrty-Elgbth  street  crossing  was  a  point 
where  passengers  frequently  got  on  tiie  oara ; 
and  that  it  was  the  duty  of  employes  on  the 
local  cars,  such  as  he  was  running,  to  stop  at 
this  crossing  on  tbe  signal  of  passengers  and 
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to  look  out  tor  snCb  dgutla.  lliere  was  also 
erldenoe  In  the  ease  that,  by  reason  of  the 
iittoisitr  of  the  headlights  leflected  from 
cats  operated  on  the  line  of  titie  dtfendant 
across  Thlrtr-Eifl^th  street,  it  mts  difficult 
for  one  looking  in  the  direction  of  an  ap- 
proadiins  car  to  determine  the  distance  of 
the  car  or  flie  rate  of  speed  at  which  it  was 
a;^ffoadiing.  The  firanchlse  ordinance  of  the 
defendant  to  which  we  have  referred  as 
pleaded  in  the  complaint  was  also  introduced 
in  evidence  by  the  plaintiff. 

Appelant  asserts,  as  errozB  warranting  a 
reversal,  the  denial  by  the  trial  court  of  its 
motion  for  a  ncoisnit  and  for  a  directed  ver^ 
diet  in  it»  &Tor,  which  wtxe  both  predicated 
an  the  claim  that  the  case  disclosed  no  neg* 
llgNtce  on  the  part  of  the  defendant^  but  that 
the  deceased  was  guilty  ot  contributory  neg- 
Ugsnee.  It  is  also  Insisted  that  erroneous 
nilingB  prejudicial  to  the  defendant  in  the 
admlBslon  of  evidence  were  made. 

11,2]  Under  this  last  asstgnmeoit  of  error  It 
it  is  insisted  that  the  court  erred  In  admlt- 
ttng  in  evidence  the  ordinance  granting  a 
franchise  to  the  defendant  In  which  the  rate 
(tf  speed  of  its  cars  was  limited  to  eight 
miles  an  hour  over  the  crossings  of  the  d.ty 
and  which  included  the  Thlrty-Mghtb  street 
crossing.  It  Is,  of  course,  well  settled  that  a 
dty  may  by  a  general  municipal  ordinance 
prescribe  reasonable  conditions  and  regula- 
tions under  which  street  railroad  companies 
shall  operate  their  cars  over  or  across  the 
streets  of  a  dty,  including  the  rate  of  speed, 
and  that  a  violation  of  such  r^ulationB  is 
Iier  se  evidence  of  n^llgence  rendering  the 
company  responsible  for  any  Injury  occasion- 
ed thereby  provided  a  violation  of  the  ordl- 
Dsace  proximately  contributes  to  the  injury 
complained  of.  Slemers  t.  Blsen,  54  OaL  418 ; 
DrlscoU  V.  Cable  By.  Co.,  97  Cal.  568,  82  Pac. 
591,  33  Am.  St  Rep.  208 ;  McKune  v.  Santa 
Clara  M.  ft  L.  Co..  110  OaL  480,  42  Pac.  980; 
Stdn  V.  United  Railroads,  158  GaL  368.  U3 
l^c:  663.  But  connsel  for  appellant  claim 
tbat  this  rule  has  no  application  to  sucii  an 
ordinance  as  is  relied  on  here,  it  being  not  a 
geoeral  ordinance  but  a  special  ordinance 
sniDting  a  francUse.  That  there  is  any  dif- 
ference in  the  rule  applicable  rests,  however, 
only  on  the  assertion  of  the  appellant  It  is 
BiiMwrted  by  no  authority,  nor  Is  any  reason 
advanced  justifying  a  distinction  save  that 
the  franchise  ordinance  constitutes  a  con- 
tract between  the  <^ty  and  the  railroad  com- 
Pan;;  that  it  provides  for  no  penalty  for  a 
violation  of  Its  provisions,  the  only  provision 
t«lns  that  the  dty  may  forfeit  the  franchise 
<boaId  any  of  its  conditions  be  vlolsted.  But 
these  matters  afCord  no  reason  against  the 
atlmiselbiUty  or  applicability  of  the  ordi- 
nance. The  city  had  authority  In  granting 
the  franchise  to  Impose  these  conditions,  and 
the  company  accepted  them.  While  the  or- 
(llnaLce  constituted  a  contract  between  the 
(ity  and  the  company,  the  condition  imposed 
aa  to  ^eed  was  one  which  the  dty  bad  the 


-right  to  make,  and  it  was  manlfesCly  Imposed 
for  the  benefit  and  protection  of  the  public. 
The  gen»al  rule  is  that,  where  a  duty  is  im- 
posed on  any  one  by  status  or  by  legal  au- 
thority and  that  du^  Is  violated,  such  viola- 
tion Is  always  evidence  of  negligence,  and, 
when  Injury  results  therefrom,  the  person 
injured  is  entitled  to  recover  therefor. 
There  is  no  reason  tor  any  distinction  be- 
tween general  ordinances  limiting  speed  and 
a  franchise  ordinance  doing  so.  Both  are 
reguIatlonB  properly  within  the  power  of  the 
dty  to  enact  or  provide  for,  and  are  both 
solely  for  the  protection  of  the  public  against 
injury.  While  we  are  not  referred  to  any  au- 
thority by  appellant  In  support  of  its  dalm 
against  the  admlsalon  In  evidence  of  tliis  or- 
dinance, on  the  other  hand,  in  the  case  of 
Chouquette  v.  Southern  Electric  R.  R.  Co., 
1S2  Mo.  267,  e&  S.  W.  897,  the  same  claim  of 
inapplicability  of  a  franchise  ordinance  was 
made  as  here,  and  it  was  held  that,  where 
the  rate  of  speed  at  which  a  company  may 
run  its  cars  is  limited  in  the  ordinance 
granting  the  franchise,  the  company  is 
chargeable  with  negligence  at  the  suit  of  a 
private  person  against  it  if  it  runs  its  cars 
at  a  greater  rate  of  speed. 

[S]  The  daim  of  the  appellant  that  the 
evidence  fails  to  show  that  the  defendant 
was  negligent,  but  shows  the  deceased  was 
guilty  of  contributory  ne^Ugenoe.  is  with- 
out merit  The  main  evidence  relied  on  by 
plaintiff  In  support  of  the  right  of  recovery 
was  that  given  with  reference  to  the  signals 
by  the  motorman  as  the  car  approached  the 
crossing.  The  car  was  a  local  one  and  would 
have  stopped  at  the  crossing  on  signal. 
Campbell  and  Ross  both  desired  to  take  It, 
and  the  latter  was  sent  ahead  by  the  former 
to  signal  It  to  stop.  This,  Ross  testified,  he 
did,  and  received  responses  from  the  motor- 
man  of  two  whistle  blasts  which  he  under- 
stood, and  which  the  testimony  of  other  wit- 
nesses showed  were  the  usual  wtdstles  and 
generally  understood  by  persons  traveling 
on  such  cars  to  Indicate  tbat  cars  would 
stopj  and  which  the  jury  had  a  right  to  as- 
sume Campbell  understood  to  Indicate  that 
the  approaching  car  would  stop  at  the  cross- 
ing. The  testimony  on  the  part  of  the  de- 
fendant denied  that  the  signals  were  given 
as  claimed,  but  that  only  warnli^  or  danger 
signals  were  given,  which  indicated,  and 
were  generally  understood  to  Indicate,  that 
the  car  would  not  stop.  In  this  conflict  of 
the  evidence  on  this  matter  it  was  for  the 
Jury  to  determine  which  testimony  It  would 
accept  and  from  the  general  verdict  returned 
it  is  clear  tbat  it  accepted  the  testimony  on 
this  subject  as  produced  on  behalf  of  the 
plaintiff.  This  being  tru^  it  is  unnecessary 
to  discuss  the  proposition  that  the  failure  of 
the  motorman  to  lessen  the  speed  of  his  car 
]aud  slow  down,  after  announcing  an  inten- 
tion to  do  80,  clearly  constituted  negligence 
on  the  part  of  the  defendant 
Now  as  to  the  claim  of  appellant  that  the 
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deceased  was  gnllty  of  contrlbntoiy  n^Ell- 
gence.  It  Is  said  by  appellant  In  Its  briefs 
tbat  "unless  excuse  for  bis  conduct  be  found 
In  the  whistling  of  the  defendant's  car,  or 
the  nature  of  the  headlight,  tbe  act  of  the 
deceased  must  confessedly  constitute  negli- 
gence" which  directly  contributed  to  his 
death.  But  the  evidence  warranted  the  jury 
in  finding,  as  is  necessarily  Implied  from 
their  verdict  in  favor  of  the  plaintiff,  that 
the  conduct  of  the  deceased  was  excused  for 
both  the  reasons  suggested,  and  hence 
against  the  defendant  on  Its  claim  of  con- 
tributory negligence.  The  matter  of  the 
headlight  bore  on  the  question  of  the  extent 
to  which  Campbell  could  observe  the  distance 
that  the  car  was  away  from  the  crossing 
when  he  attempted  to  cross,  and  the  rate 
of  speed  at  which  it  was  coming.  There  was 
no  obstruction  on  the  track  which  would  in- 
tercept his  vision,  but  there  was  much  evi- 
dence to  the  effect  tbat  on  account  of  the 
Intense  brilliancy  of  the  headlight  he  could 
not  either  see  the  car  or  determine  the  dis- 
tance or  rate  of  speed  at  which  It  was  ap- 
proaching tbe  crossing.  The  testimony  of 
one  witness  on  this  subject  Illustrates  the 
testimony  of  many.  He  testified:  "When  a 
car  Is  coming  from  the  north  with  a  bright 
headlight  on,  you  see  only  the  bright  light 
The  light  is  so  strung  that  It  obscures  tbe 
car.  All  you  see  coming  is  the  bright  light 
out  of  the  darkness.  You  cannot  judge  the 
distance  the  car  Is  away  from  yon.  And  at 
no  given  time  can  you  tell  accurately  or  with 
any  degree  of  certainty  how  fast  tbe  car  Is 
coming.  •  •  *  If  you  look  steadily  at 
the  headlight  as  tbe  car  approached  you,  the 
brightness  of  the  headlight  would  dazzle 
your  eyes — ^If  yoD  looked  Into  the  center  of 
It  If  you  just  glanced  at  it,  as  the  ordinary 
pedestrian  would,  you  could  Dot  tell  about 
where  It  was.  Coaldn't  tOl  anything  about 
It  at  all." 

[4-B]  In  determining  the  question  of  wheth- 
er Campbell  exercised  ordinary  care  and  pru- 
dence In  crossing  the  track  in  front  of  the 
approaching  car,  the  jury  had  a  right  to 
take  Into  consideration  his  motive  and  pur- 
pose In  doing  so  in  connection  with  the  con- 
ditions as  they  existed  when  he  made  tbe 
attempt  Of  course,  the  duty  of  one  about 
to  cross  a  railroad  track  is  to  look  and  listen 
in  order  to  avoid  an  approaching  train  and 
not  walk  heedlessly  Into  a  place  of  danger. 
It  Is  not  pretended  that  Campbell  by  listen- 
ing could  have  deteimlned  whether  the  car 
was  approaching  at  such  a  rate  of  speed  as 
would  Indicate  to  him  either  tbat  It  would 
or  would  not  stop  at  the  crossing,  and  the 
confusing  character  of  the  headlight  rendered 
It  impossible  for  him  to  tell  by  looking  at 
irtiat  rate  of  speed  the  car  was  coming  or 
whether  It  had  or  had  not  lessened  Its  ap- 
proaching speed.  Under  these  circumstances, 
the  jory  was  warranted  in  considering  to  what 
extent  the  deceased  was  justified  In  relying 
on  the  signals  given  by  the  motorman  that 


the  car  would  stop,  rather  than  any  observa- 
tion he  might  make  of  the  rate  of  speed  Oie 
car  was  approftdilng  or  Its  distance  nAy. 
The  only  purpose  tbe  deceased  liad  In  cnwB> 
lug  tbe  trade  was  to  take  tbe  car  U  It  vas  a 
local  ona  It  the  wtaUUes  which  were  gives 
were  an  annonncement  tbat  ttke  car  would 
stop,  tbe  deceased  had  a  rigbt  to  assnnw  tbat 
It  was  a  local  car  and  would  sladcen  Its  ^eed 
of  approach  and  stop  on  reaching  tiie  cross- 
ing, and  that  such  signals  were  an  Invltatioa 
to  cross  over  so  that  he  might  board  the  car. 
If  the  car  had  lessened  Its  speed  so  as  to 
effect  a  stoppage  at  this  point,  the  attempt 
of  the  deceased  to  cross  over  when  be  did 
would  have  been  successful.  The  jury  was 
warranted  from  the  evidence  in  assumiog 
that  Campbell  knew  that  the  approaching 
car  was  a  local  one  which  be  Intended  to 
board ;  that  as  Indicated  by  the  whistles  It 
would  lessen  Its  speed  and  stop  at  the  cross- 
ing ;  that  on  account  of  the  confusing  nature 
of  the  headlight  it  was  impossible  for  Camp- 
bell to  determine  the  speed  or  distance  of  the 
approaching  car ;  and  that  In  hurrying  across 
the  tracks  he  relied  entirely  upon  the  signals 
indicating  tbat  the  car  would  stop.  It  was 
particularly  a  matter  for  the  jury  to  deter- 
mine whether,  nnder  tbese  drcumstances 
Campbell  exerdsed  ordinary  prudence  In  re- 
lying upon  the  signals  as  given  by  tbe  motor- 
man.  Necessarily  nnder  their  general  ver- 
dict they  determined  that  he  did,  and  It  can- 
not be  said  that  this  inference,  under  the  dr- 
cumstances, was  not  a  propv  one  for  die 
jury  to  draw. 

[7, 1]  It  is  Insisted  that  the  conrt  erred  la 
admitting  evidence  offered  by  plaintiff  as  to 
the  quality,  strength,  and  effect  of  headlights 
on  the  cars  of  the  defendant  operated  on  Its 
lines  over  this  crossing.  It  was  certainly 
competent  for  plaintiff  to  produce  such  evi- 
dence if  It  were  confined  to  the  headlight  «f 
the  car  which  occasioned  the  aoddent  or  cars 
carrying  headlights  of  equal  strength  and 
brilliancy  operating  over  the  crossing,  nnder 
similar  conditions  as  obtained  on  the  eve- 
ning of  the  acddent  Such  evidence  was  ad- 
missible to  show  the  conditions  prevailing  at 
the  time  Campbell  attempted  to  cross  the 
track  as  bearing  on  the  question  of  his  al- 
leged contributory  negligence.  As  both  In- 
terurban  and  local  cars  ran  on  the  tracks 
of  the  defendant  over  this  crossing.  It  Is 
claimed  that  the  testimony  of  tbe  witnesses 
of  the  plaintiff  applied  Indiscriminately  to 
tbe  headlights  on  both  classes  of  cars,  while 
It  is  claimed  that  headlights  of  the  Interur- 
ban  cars  are  much  more  brilliant  than  on  the 
local,  and  that  the  testimony  should  have 
been  confined  to  the  headlights  of  the  lattv. 
So  It  should,  but  that  there  was  any  dlffer- 
ence  only  appeared  when  defendant  was  put- 
ting In  its  evidence.  No  such  difference  ap- 
peared In  tbe  testimony  of  any  of  the  wit- 
nesses for  plaintiff.  The  claim  now  made  by 
appellant  la  that  plaintiff  should  have  laid  the 
proper  fonndatlon  for  this  evidence  tty  show- 
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lag  tbat  flie  beadUshts  belos  tesUfled  to 
v«e  dmlUr  to  those  used  on  tbe  local  car 
vUch  Btmck  OampbelL  But  the  objectton 
In  the  lower  court  was  only  that  the  testi- 
mony was  irrelevant,  immaterial,  and  incom- 
petent, which  was  obTfoosly  wtOiont  merit 
The  apecUie  objection  now  ni^ed  that  the 
pn^ier  ttnmdatimi  for  tbe  admlssltm  of  this 
testimony  was  not  laid  by  plalnbUI  was  not 
made  In  the  lower  coii]%  and  It  will  not  be 
permitted  to  be  nrsed  here  for  the  first  time. 

These  are  the  only  points  made  for  a  re- 
rersal,  mve  the  claim  that  the  court  erred 
in  the  admlsabin  ot  teadmony  slTcai  by  the 
widow  of  tbe  deceaaed  aa  to  tbe  Ulneaa  ot  tbe 
children  and  herself  covering  a  period  ot 
four  or  five  years  which  intervened  between 
tbe  death  o£  her  basband  and  flUa  second 
trial. 

Campbell  was  killed  on  Christmas  eve 
while  on  his  way  IxHne  with  bandies  and  a 
Christmaa  tree.  He  left  a  widow  and  three 
minorctalldrra;  (Hwot them, a glxlelt^t years 
of  age,  was  at  tbe  time  of  bla  death  and  had 
been  from  birth,  permanently  afflicted  with 
a  tamed  shoulder  blade;  another  child,  a 
giri,  bad  a  brokm  elbow  and  a  permanently 
stiffened  arm  as  a  resnlt  of  Its  injury.  After 
ebowing  these  particular  afflictions  under 
wbich  these  children  were  suffering  at  the 
time  of  the  death  of  th^r  tether,  the  court, 
over  the  repeated  objections  of  the  defendant, 
allowed  the  widow  of  the  deceased  to  testify 
further  aa  to  various  Ills  and  sicknesses  un- 
der which  tbe  three  children  and  herself  suf- 
fered Intermediate  the  time  of  her  husband's 
death  and  the  trial  of  tbe  action  and  the  con- 
staot  medical  attention  they  all  required 
therefor.  She  was  permitted  to  testify  that 
"the  Christmas  after  Mr.  Campbell  died  my 
tbree  diildren  were  laid  up  and  quaran- 
tined with  scarlet  fever.  And  the  second 
fear,  on  Christmaa,  we  were  in  quarantine 
bat  we  had  measles ;  Just  around  Christmas. 
'Hien  we  had  mumps — and  we  had  tonsllltis — 
and  chicken  pox.  •  *  •  And  we  had  Dr. 
Webber  In  tbe  house  all  the  time ;  Dr.  Web- 
ber and  Dr.  Webber,  Jr.,  and  Dr.  Hubbard. 
*  *  *  Some  months  be  came  three  or 
foor— scarlet  fever — I  may  get  mixed  up  in 
that,  because  he  had  come  quite  often  during 
the  time  we  had  scarlet  fever,  and  I  take 
her  into  the  office  now.  I  could  not  tell  how 
many  times,  because  we  have  had  him  so 
Quhy  times  I  don't  remember.  The  second 
Slrl  bUII  goes  to  Dr.  Webber  for  her  heart 
Bhe  has  got  rheumatism  going  to  her  heart 
She  just  got  cold  last  vrinter  when  it  rained, 
Solng  to  school."  In  response  to  an  inquiry 
whether  her  own  health  had  been  good,  she 
testlfled:  "No,  it  has  not  lately,  not  very 
sood,  but  it  had  been  two  years  after  his 
de&tli,  until  I  got  cold  in  my  lungs  last  year 
daring  the  rain ;  I  had  rheumatism  and  neu- 
ralgia, was  all." 

[■)  Connsel  for  plaintiff  claim  to  find  au- 
ttuvlty  tar  the  admission  of  tUa  erldaice 


in  tbe  opinion  of  this  court  on  tbe  previous 
appeal  in  the  case  heretofore  referred  to. 
But  a  simple  ctmslderatlon  of  that  case 
showa  that  it  nowhere  aancttons  tbe  admis- 
sion of  such  evidence  as  is  recited.  There, 
the  only  question  was  whether  evidence  of 
tbe  permanent  crippled  condition  of  the  two 
diildren  at  tbe  time  of  the  ftther's  death — 
the  one  with  a  turned  sbonldo:,  the  other 
with  a  stlflened  arm — was  admissible  on  the 
qnestlon  of  damages.  It  was  held  that  it 
waa,  and  so  that  erldoice  waa  properly  ad- 
miaslble  on  tUa  last  trlaL  By  reason  of 
their  permanent  afflictions  existing  at  the 
death  of  thdr  father,  they  bad  a  right  to 
expect  from  blm,  baA  he  lived,  a  future- 
greater  measure  of  comfort,  care,  and  assist- 
ance t*">w  had  their  afflictions  not  existed. 
This  boiefit  which  they  had  a  reaaon^le 
certainty  of  receiving  from  their  father,  bad 
be  lived,  waa  a  proper  element  to  be  taken 
into  conalderatton  In  determining  the  value 
of  bia  Ufa  to  them  and  aa  meaaoring  their 
pecuniary  loas  tlirouBh  bis  death.  They 
were  specific  benefits  whldi,  by  reason  of 
such  infirmities,  they  might  reasonably  ex- 
pect would  be  received  by  them  from  their 
father  beyond  what  might  be  expected  by 
children  in  normal  oondltiona  of  health  at 
bis  death.  This  was  pointed  out  in  the  for- 
mer  decision  and  evidence  of  such  conditions 
held  to  be  proper  matter  for  consideration 
by  the  Jury  In  estimating  damages.  It  was 
not  held  In  that  case,  nor  even  Intimated, 
that  evidence  of  the  condition  of  the  family 
respecting  Illness  or  misfortune  suffered  by 
some  of  its  members  subsequent  to  the  death 
of  tbe  deceased  could  be  shown.  Nor  do  the 
cases  cited  In  that  opinion  which  respondent 
claims  also  to  rely  ou  support  such  a  right 
They  bad  reference  to  conditions  of  ill 
health  existing  at  the  time  of  the  death  of 
the  deceased.  In  Cook  v.  Clay  St  Ry.  Co., 
60  CaL  604,  the  wife  had  t>een  an  invalid  for 
eight  years  prior  to  the  death  of  her  hus- 
band. In  Evarts  v.  Santa  Barbara,  etc.,  Ry. 
Co..  3  CaL  App.  712,  86  Pac  830,  it  appears 
that  prior  to  the  husband's  death  the  wife 
was  an  invalid.  In  fact,  our  attention  is  not 
called  by  counsel  for  respondent  to  any  case 
which  sustains  tbe  admission  of  the  evidence 
objected  to.  The  cause  of  action  of  tbe  fam- 
ily of  the  deceased  arose  immediately  upon 
his  death,  and  the  defendant  became  then 
responsible  to  them  In  damages  for  the  prob- 
able pecuniary  loss  suffered  by  them  in  be- 
ing deprived  of  the  future  support,  care, 
(Mmfort;  and  society  of  the  deceased.  But 
this  pecuniary  loss  was  to  be  determined  by 
conditions  existing  at  the  time  of  the  death 
of  the  deceased,  taking  into  consideration  In 
measuring  it  these  prospective  b^eflts  which 
the  members  of  the  family  were  deprived  of 
by  his  death.  The  liability  of  the  defendant 
could  not  be  in  any  manner  affected  by  mat- 
ters occurring  to  the  family  subsequent  to 
that  time.  Changed  oondittons  in  the  fam- 
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lly  of  the  deceased,  adverse  circumstances 
or  misfortunes  In  the  way  of  sickness,  whldi 
are  In  no  way  connected  wlOi  or  related  to 
thA  death  of  the  deceased,  but  occur  snbse- 
qnently  thereto,  are  not  matters  for  which 
the  defendant  Is  responsible  and  are  Inad- 
missible for  any  purpose.  While  evidence 
of  the,  permanent  crippled  condition  of  the 
two  ddldren  was  competent  evidence,  SB 
pointed  out  In  the  former  'decision,  evidence 
that  the  whole  ftuoUy  or  some  members  of 
it;  after  the  death  of  the  deceased,  and  In- 
termediate that  time  and  the  trial  of  the 
present  action,  snfFered  from  scarlet  fever, 
measles,  mumps,  chicken  poi^  tonsllltis,  and 
rheumatism  of  the  heart  <some  of  these 
afllictlons  necessitating  a  quarantine  of  the 
ftimiiy  two  successive  Ghrlstmases— approxi- 
mately anniversaries  of  the  death  of  the  de- 
ceased), and  that  the  widow  lately  had  not 
enjoyed  sndi  good  health  as  at  the  time  of 
her  husband's  death,  were  all  nuttters  dear- 
ly inadmissible.  Bvidoice  of  them  was  ne- 
ther pertinent  nor  competent  on  the  matter 
of  damages  sustained  by  the  children  or  wid- 
ow. They  were  conditions  of  111  health  and 
sickness  which  prevailed  subsequent  to  the 
death  of  the  deceased ;  they  did  not  follow 
as  a  proximate  result  of  his  death,  but  were 
entirely  independent,  distinct,  and  unrelated 
to  IL  If  such  evidence  were  admissible,  then 
it  would  be  equally  proper  in  a  similar  ac- 
tion to  show  that  subsequent  to  the  death  of 
the  deceased  far  more  disastrous  troubles 
had  afflicted  a  family;  that  paralysis  bad 
afflicted  one  child,  or  that  another  had  suf- 
fered a  loss  of  a  limb,  or  that  financial  re- 
verses had  impoverished  the  family  which, 
of  course,  no  one  would  pretend  could  be 
shown.  And  yet,  in  prindple,  there  could  be 
no  difference  as  to  the  rl^t  to  have  such 
testimony  presented. 

[163  As  to  the  testimony  which  was  per- 
mitted to  go  in,  it  Is  quite  clear  that  the 
only  effect  which  It  could  have  was  to  pre- 
sent a  picture  of  misery  and  affliction  suf- 
fered by  the  family  of  deceased  during  the 
years  subsequent  to  his  death  and  up  to  the 
time  of  the  trial  of  this  action,  the  direct 
and  inevitable  tendency  of  which  was  to 
arouse  the  sympathy  of  the  Jury  to  the  end 
that  they  might  improiwrly  enhance  the 
amount  of  damages  to  be  awarded  beyond 
what  the  competent  evidence  in  the  case 
would  have  permitted.  As  this  was  the  only 
purpose  to  be  accomplished  by  Its  admission, 
the  evidence  should  have  been  excluded. 
The  court  erred  In  not  doing  so,  and  a  re- 
versal must  follow. 

The  Judgment  and  order  appealed  from 
are  reversed. 

We  concur :  HELTIN,  J. ;  HBNSHAW,  J. 

On  Petition  for  Rehearing. 

PEE  CURIAJL  The  petition  for  a  rehear 
lug  in  this  case,  as  far  as  it  Is  based  on  al- 


leged error  committed  In  the  d^artment 
dedston,  is  denied. 

[11]  As,  however,  the  only  ground  npou 
which  the  Judgment  and  order  denying  a  new 
trial  was  reversed  was  for  the  enoneons 
admisEdon  of  evidence  on  the  subject  of  dam- 
ages, Uie  resptmdent  asks  that  be  be  permit- 
ted to  remit  the  sum  of  $3,000,  and  that,  nvm 
such  ronlsdon.  the  order  denying  a  new  trial 
and  a  Judgment  against  defendant  for  |T,000 
be  affirmed. 

There  can  be  no  question  but  that  this 
court  in  a  proper  case  may  do  this  (Oode 
Ctv.  Proa  i  63;  TftrbeU  t.  Railway  Co.,  31 
Cal  616;  Klnsey  v.  WaUace,  86  OaL  468; 
Davis  T.  Southern  Pacific  Co.,  9S  CaL  18,  32 
Pac.  708.  86  Am.  St  Rep.  133),  and  we  think 
this  ta  a  proper  case  for  doing  so. 

[12]  This  is  the  second  appeal  in  this  case 
from  a  Judgment  In  favor  of  the  plaintiff. 
On  the  first  trial  the  Jury  awarded  plaintiff 
a  verdict  for  $7,000  dam^es.  On  the  ap- 
peal thereupon  taken  there  was  no  claim  tbat 
ttie  verdict  was  excessive;  the  only  point 
urged  against  It,  so  far  as  the  amount  was 
concerned,  being  that  evidence  of  the  penoa- 
nenUy  crippled  condition  of  two  of  the  chil- 
dren of  deceased  was  Inadmissible.  We  held 
that  such  evidence  was  proper.  The  judg- 
ment, however,  was  reversed  solely  because 
of  the  erroneous  admission  In  evidence  of  a 
general  speed  ordinance  of  the  dty  of  Los 
Angeles  which  it  was  held  did  not  apply  to 
the  defendant  SImoneau  v.  Pacific  Electric 
Co.,  1B9  Cal.  494,  115  Pac.  820. 

On  the  second  trial  out  of  which  this  ap- 
I>eal  arises,  there  was  no  practical  difference 
in  the  evidence  produced  in  the  two  cases  as 
far  as  the  points  presented  on  appeal  In 
either  case  dlsdoses,  save  as  to  the  evidence 
on  the  question  of  damages.  While  the  gen- 
eral speed  ordinance  was  hdd  Inadmissible 
on  the  former  appeal,  still  on  the  second  trial 
the  franchise  ordinance  which  embraced  a 
similar  limitation  was  admissible,  so  that  the 
only  difference  In  the  evidence  was  on  the 
subject  of  damages ;  the  testimony  to  the 
sickness  of  the  children  and  the  widow  Inter- 
mediate the  death  of  Campbell  and  the  seoood 
trial  being  Improperly  put  before  the  jury 
as  was  pointed  out  In  the  opinion  in  the 
present  appeal.  On  the  second  trial  with 
this  Improper  evidence  before  the  Jury  It  re- 
turned a  verdict  for  $10,000  in  favor  of  the 
plaintiff.  It  must  be  presumed  that  the  jury 
on  the  first  trial  with  entirely  legitimate  evi- 
dence before  it  made  a  fair  and  conscientious 
award  when  it  fixed  the  damages  at  $7,000: 
With  that  as  a  basis  for  consideration,  it  is 
quite  reasonable,  and  no  doubt  the  fact  that 
the  difference  between  the  amount  airarded 
on  the  first  trial  and  the  verdict  of  the  jury 
on  the  second  trial  was  the  result  of  the  ob- 
jectionable and  inadmissible  evidence,  and 
that  this  prejudiced  appellant  to  the  extent 
of  the  difference  between  these  -  verdicts, 
namely,  $3,000. 

This  case  baa  been  in  the  courts  for  nearii' 
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seven  Tears.  A  jtiry  has  on  bofli  trlsia  de- 
tomined  that  tbe  plaintiff  la  entitled  to  re- 
corer.  In  the  pieaent  an>eal  we  have  decided 
all  qnestl<u»  talaed  In  Uw  case  by  appelant 
sdreTB^y  to  lt»  save  solely  this  one  as  to  tbe 
evidence  wi  the  subject  of  damagea.  When 
we  take  Into  omslderatlon  the  venUct  (tf  the 
Jury  for  $7,000  returned  on  the  first  trial 
under  oompetoit  erldanoe  and  wUch  verdict 
was  not  chall«iKed  on  appeal  as  being  at 
all  exceeBlTe^  we  have  a  im^er  standard  for 
all  practical  purpoeee  under  i^bUxSi  may  be 
determined  the  extent  to  which  the  defend- 
ant was  prejudiced  by  the  introduction  of 
this  Incompetent  evidraice,  and  this  was  to 
tbe  cstent  of  f3,000L  ^ds  Is  what  Is  claimed 
by  appellant  as  the  result  of  the  admission 
of  such  testimony.  Th&t  this  la  true  being 
fairly  apparent,  there  is  no  reason  why,  if 
the  respondent  Is  willing  to  remit  that 
amount,  he  should  not  be  pemdtted  to  do  so. 

In  conformity  with  this  view,  the  Judgment 
heretofore  girai  on  tids  appeal  Is  modified  to 
this  extent,  that,  if  the  respondent  shall  wltti- 
in  30  days  after  this  date  rdease  the  verdict 
Knd  Judgment  in  bla  favor  to  Qte  extent  of 
$3^)00,  the  order  denying  a  new  trial  to  ap- 
pellant shall  stand  afllrmed.  If  Budi  con- 
sent be  not  filed  within  sndi  tlm^  the  Judg- 
ment and  ordtfr  denying  a  new  trial  shall  be 
reversed.  The  appellant  to  recover  its  oosta 


DAVIS  v.'BIDDLB. 
(Coart  (a  Appeals  of  Colorado.  Nov.  1918.) 

1.  Minks  aho  Minebau  (|  78*)— Oiii  ahd 
OAS    liKASB — FoamrDU — Failubk  to 

WOBE. 

Plaintiff  nrantor  executed  an  tul  and  ms 
lease  to  defena&nt  to  ron  for  40  years  under 
which  defendant  was  only  boand  to  pay  1  per 
cent  of  the  net  proceeds  derived  from  oil  or 
EU  obtained,  ahonld  he  see  fit  to  develop  the 
land,  and  in  bo  doing  obtained  oil  or  gas. 
Held  that,  no  attempt  having  been  made  for 
almost  18  months  to  develop  the  land  under 
tbe  lease,  snch  delay,  nnexplaiiud,  was  snfflcient 
to  work  a  forfeiture. 

[Ed.  Note.— For  oUier  cases,  see  Mines  and 
Mineials,  Gent  Dig.  H  205-207;  Dec.  IMg.  | 

2.  UlNKS  AHD   MiNEBAU   (f  06*)— OiL  ANU 

Oas  Lbasb— CoNaTBucnoir. 

An  oil  and  gas  lease  which  tbe  lessee  re- 
corded purported  to  tie  op  not  only  the  land 
bnt  the  water  rights  incident  thereto  for  40 
fears,  giving  the  lessee,  without  any  correspond- 
ing <M)UgaUon  on  bim,  the  rifcht  to  prospect  the 
land  for  oil  and  fcaa.  He  paid  no  consideration 
for  the  leue,  nor  was  he  required  to  make  any 
expenditures  of  money  or  time  In  prospecting. 
BtU,  that  the  contract  was  not  a  lease  but  a 
moe  lease  option,  and  that  the  lessor  or  bis 
gtantee  was  entitled  to  withdraw  herefrom  at 
any  time  before  performance  by  the  lessee. 

[Ed.  Ndtei^For  other  cases,  see  Mines  and 
Hburals,  Onit.  Dlfr-  1  166;  Dec  Dig.  i  SOL*] 

Anteal  from  IMatrict  Conr^  Boulder  OOnn- 
ty;  Harry  P.  Oamble,  Judge. 

Action  by  W.  H.  Davis  against  David  D. 
Biddle.  Ju^ment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 


Ward  &  Montgomery,  of  Boulder,  for  appel* 
lant.  J.  T.  Atwood,  of  Boulder,  for  appellee. 

CUNNINGBAM,  P.  J.  On  August  13.  1900, 
appellee  filed  bis  complaint  in  the  district 
court  to  quiet  title  to  certain  lands  and  water 
rights  in  Boulder  county.  The  bill  contained 
the  usual  allegations  on  proceedings  of  this 
sort  where  brought  under  the  Code.  No  ques. 
tlon  Is  made  as  to  the  ownership  or  possee- 
sion  of  the  property,  the  title  to  which  plain- 
tur  se^  to  have  quieted.  Both  are  in  plaln- 
tUC.  But  the  defendant  below,  appellant 
her^  claimed  an  interest  In  the  land  and 
water  rights  by  virtue  of  a  certain  purported 
oU  and  gas  lease.  Judgment  was  rendered  In 
favor  of  plalntllf,  from  which  Judgment  the 
defendant,  Davis,  brings  this  appeal. 

[t]  1.  Tbe  purported  lease  upon  which  ap* 
pSllant  bases  his  claim  of  interest  in  the  land, 
and  to  cancel  which  appellee  brought  his  ac- 
tion, was  made  by  one  Jackson,  appellee's 
immediate  grantor,  and  runs  to  appellant, 
Davis.  The  lease  Imposed  upon  Davis,  the 
lessee  therein  named,  appellant  here,  no  duty 
whatever,  save  and  except  the  nominal  one 
of  paying  to  the  lessor,  Jackson,  "as  royalty 
to  said  party  of  the  first  part,  1  per  cent  at 
tbe  net  proceeds  derived  l^m  all  oil  or  gas 
obtained,  should  Davis  see  fit  to  develop  tbe 
land,  and  In  so  doing  obtained  oil  or  gas." 
TbiB  lease  purports  to  tie  up  all  the  lands 
and  water  ri^ts  Involved  in  this  action  for 
a  period  of  40  years,  without  obligating  the 
lessee,  Davis,  to  prospect  or  search  for  oil 
or  to  do  anything  whatever  other  than  to 
pay  the  nominal  royalty  Just  referred  to, 
should  he  prospect  the  land  and  find  oil  or 
gas  in  paying  quantities.  Granting  that  the 
lease  was  in  all  respects  a  valid  one.  It  is 
our  opinion  that  the  lessee  forfeited  whatever 
rights  he  had  under  tlie  lease  by  his  failure 
to  diligently  prospect  for  oil  and  gas;  no 
explanation  tm  his  failure  so  to  do  b^ng 
offered.  The  lease  was  dgned  by  Jackson, 
the  owner  of  tiie  land,  on  February  10, 1900. 
The  complaint  In  fliia  actbm  was  filed  August 
18,  1909,  a  little  more  than  six  months  after 
the  lease  was  signed.  The  case  was  called 
for  trial  on  July  6,  1010,  almost  a  year  and 
a  half  after  the  signing  of  the  lease  by  Jadt- 
son.  No  att^pt  was  made  on  the  trial  to 
sliow  tJiat  Davia  had  ever  made  a  move  to 
prospect  for  oil  or  to  do  anything  whatever 
in  that  direction,  nor  ^d  he  offer  to  show 
to  the  conrt  or  Intimate  that  he  ever  int^ded 
to  do  anything.  In  other  words,  nether  by 
plea  nor  proof  did  he  attempt  any  explana- 
tion (tf  his  delay  In  that  behalf.  This  delay, 
unexplained,  vras  Buflldent  to  work  a  for- 
feiture of  tlie  lease.  Snyder  on  Mines  (190^ 
vol.  2,  U  1170-1180-1181;  Hugglns  T.  Daley, 
90  1!^  606,40aCA.12,  48LB.A.  820; 
KIndley  on  Mines  (1903)  vol.  2,  }  862;  Fed«al 
011  Go.  V.  Western  Oil  Co.  (a  G)  112  Fed. 
378-375 ;  Costigan  on  Mining  Law  (1908)  478. 
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Our  conclasloii  from  these  antboilties  and 
the  facts  as  Etated  Is  that  the  lease  in  qnes- 
tlos,  even  though  originally  valid  In  all  re- 
spects, had  been  forf^ted  by  Davis  at  the 
time  plaintiff  filed  bis  action  to  quiet  tltl^ 
and  therefore  the  decree  of  the  trial  court 
canceling  said  lease  was  proper. 

[2]  2.  The  lease,  as  we  have  pointed  oat, 
imposed  no  positive  or  certain  obligation  up. 
on  the  leasee  therein  named.  It  purported 
to  tie  up,  not  only  the  land,  but  the  water 
rights  Incident  thereto,  for  40  years,  and  pur- 
ported to  give  a  rigbt  during  all  that  time  to 
said  lessee  (without  any  corresponding  obli- 
gation upon  him)  to  prospect  the  land  for  oil 
and  gas,  construct  and  maintain  machinery, 
pipe  lines,  buildings,  and  railroads  upon  the 
land,  with  the  right  to  remove  all  such  Im- 
provements ;  it  gave  him  the  further  right  to 
sublet  any  or  all  of  the  premises  and  to  as- 
sign and  transfer  any  and  ail  rights  by  him 
acquired  under  the  lease.  The  defendant  is 
not  shown  to  have  paid  any  consideration 
whatever  for  the  lease,  nor  is  he  required  by 
the  terms  thereof  to  expend  a  dollar  In  mon- 
ey  or  a  day  in  time  in  prospecting,  searchii^ 
for,  or  developing  oil  or  gas  wells  on  the  land 
therein  described.  Neither  did  Davis  at- 
tempt to  show  on  the  trial  that  be  had  en- 
tered upon  the  work,  taken  possession  of  the 
land,  nor  that  he  had  any  intention  of  so  do- 
ing. All  tliat  Davis  appears  to  have  done 
under  the  lease  was  to  place  It  of  record, 
thereby  casting  a  cloud  upon  appellee's  tltla 
Under  these  drcumstanceH,  the  lease  was 
voidable  at  the  option  of  the  lessor,  or  his 
successor  in  title,  at  any  time  before  the 
lessee,  by  performance,  had  supplied  the  lac^ 
of  both  conslderadon  and  mutuality  and 
made  the  contract  binding  and  enforceable; 
and  he  had  the  right  to  withdraw  therefrom 
at  any  time  before  performance  by  the  lessee, 
since  the  instrument  wtiich  the  parties  have 
termed  and  which  we,  for  convenience,  have 
referred  to  as  a  lease,  is,  properly  speaking, 
but  a  lease  option.  9  Cyc.  327b;  Beulah 
Marble  Co.  r.  Mattlce,  22  Colo.  547,  45  Pac 
432;  Gordon  v.  Darnell,  6  Colo.  302;  Frue  v. 
Houghton,  6  Colo.  318,  S24;  StUes  r.  Uc- 
Clellan,  6  Colo.  89-90;  9  Cyc.  38iL 

Judgment  aflBrmed. 


EDWARDS  v.  McLAUGHMN  et  al. 

(Court  of  Appeals  of  Colorado.   Nov.  10,  1913.) 

Appeal  and  Gbrob  (|  1008*>  —  Rbvikw  — 
Questions  of  Fact. 

In  an  action  tu  subject  real  estate  of  a 
hnsband  to  a  Judgment  recovered  against  hia 
wife  OD  the  ground  that  the  wife  conveyed  such 
property  to  tbe  husband  to  defraud  her  credi- 
tors, where  there  was  evidence  that  the  con- 
veyance was  made  for  full  consideration  which 
was  paid,  that  at  the  time  thereof  both  the 
basband  and  wife  were  advised  and  believed 
that  plaintiff's  claim  was  not  a  legitimate  one 
and  could  not  be  collected  from  the  wife,  that 
bet  interest  in  the  real  estate  was  of  small 
value,  and  that  it  was  conveyed  to  her  hnaband 


for  tlie  bma  fide  purpose  of  liqnidatinc  and 
that  It  did  Uqnidate,  her  indebtedness  to  lome 
of  her  creditors,  the  trial  Judge's  finding  that 
the  presumption  or  suspicion  of  fraud,  raised 
by  the  conveyance  from  wife  to  husband  with 
knowledge  of  plaintiff's  claim,  was  overcome  bT 
the  evidence^  would  not  be  oistorbed. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  S8W-8960,  39Si-386&; 
Dec.  big.  I  1008?»1 

Appeal  Crom  District  Oourt^  Otero  Coun- 
ty;  a  S.  Eaaex,  Judge. 

Action  by  B.  Oard  Edwards  against  Emma 
McLaughlin  and  husband.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

Earl  W.  Hasklns,  of  La  Junta,  for  ap- 
pellant Marlon  F.  Miller  and  Henry  W. 
Allen,  both  of  Ia  Junta,  for  appellees. 

KING,  J.  This  action  was  commenced 
by  the  appellant  herein  for  the  purpose  of 
subjecting  certain  real  estate,  record  title 
of  which  was  in  defendant  John  L.  McLaugh- 
lin, to  the  lien  of  a  Judgment  in  favor  of 
the  plaintiff  and  against  the  defendant  Em- 
ma McLaughlin,  upon  the  allegation  that 
the  last-named  defendant  conveyed  the  said 
property  to  her  husband,  the  codefendant, 
with  intent  to  hinder,  delay,  and  defraud  her 
creditors.  Upon  trial  to  tbe  court,  Judg- 
ment was  rendered  in  favor  of  the  defend- 
ants. 

The  evidence  shows  that  plaintiff  obtained 
Judgment  against  the  defendant  Emma  Mc- 
Laughlln  under  section  3021,  Rev.  Stat  190S. 
which  makes  both  husband  and  wife  liable 
for  family  expenses,  upon  an  alleged  lia- 
bility for  medical  services  rendered  to  the 
family,  at  a  time  when  defendant  herein  was 
the  wife  of  one  Brown,  who  thereafter  died. 
In  that  suit,  defendant  made  no  appearance 
bnt  permitted  the  Judgment  to  go  against 
her  by  default  About  the  time  tlie  suit 
was  brought  she  made  a  homestead  entry  up- 
on the  property  in  question,  and  thereaft^ 
conveyed  the  same  to  her  codefendant,  to 
whom  she  was  at  that  time  married.  Plain- 
tiff offered  no  evidence,  except  his  Judgment, 
execution  tbereon,  and  return  thereof  nulla 
bona,  and  the  transfer  from  wife  to  husband. 
The  evidence  upon  the  part  of  the  defendants 
tends  to  show  that  the  conveyance  was  made 
to  the  husband  for  full  consideration,  wblch 
was  paid;  that  at  the  time  she  made  the 
transfer  both  she  and  her  husband  were 
advised  and  believed  that  the  claim  was  not  a 
legitimate  one  against  her,  and  could  not  be 
collected  from  her  property,  for  reasons  oot 
necessary  to  state  here;  that  her  interest 
in  the  real  estate,  acquired  by  descent  from 
her  former  husband,  was  of  small  value, 
and  was  conveyed  to  her  husband  for  the 
bona  fide  purpose  of  liquidating  and  which 
did  liquidate,  her  Indebtedness  to  some  of 
her  creditors.  The  trial  Judge,  before  whom 
the  witnesses  appeared,  decided  that  the  evi- 
dence upon  the  part  <Hr  tbe  defendants  was 
sufficient  to  overcome  any  presumption  or 
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sDsptdon  of  finrad  raised  by  tbe  eoavvymaee 
from  wife  to  bnriuukd  wltb  knowledge  ct 
lilalnttff*8  claim.  The  erld^Ke  was  snffl* 
dent,  it  credited,  to  orercome  socli  presnmp- 
tion,  and  tba  finding  of  tbe  trial  court  in 
that  respect  on^t  not  to  be  dlstarbed.  It 
would  be  dUDcnlt  to  find,  or  emn  ctmc^re  of, 
a  weaker  case  npon  which  to  predicate  an 
appeal  tbe  success  of  which  la  dependent  en- 
tirely upon  the  finding  by  a  ooort  of  re- 
view that  the  trial  judge  failed  to  under- 
stond  the  erldence  or  the  weli^t  thereof,  or 
to  correctly  apply  the  same.  The  law  In 
tbe  case  la  plain.  The  Judgmoit  Is  aJBrmed. 
Affirmed. 


MONTE  VTSTA  LAND  C30.  et  aL  SAN 
LUIS  VALLEY  IRRIGATED  LAND  CO. 
Id  ra  SAN  LinS  VALLET  IBBIOATED 
LAND  CO. 

(Court  of  Appeals  of  Colorado.  Nor.  10,  1913.) 

JCDOVENT     (I     585*)  —  Bab  —  IDSKTITT  OF 

Causes. 

Where,  pendins;  defeadants'  appeal  to  the 
Court  of  Appeals  from  a  decree  In  tfais  action 
srantitiK  plalDtitrB  petitioD  for  a  change  of  tbe 
point  of  divenion  oi  a  certain  Tolume  of  water 
fram  a  certain  ditch  to  the  head  of  a  canal,  de- 
fradants  broo^t  another  suit  agaiOBt  plaintiff, 
■nd  obtained  a  decree  by  the  Sapreme  Conrt 
adjodKiDg  that  the  water  rightfl  invt^Ted  in  the 
petition  were  abandoned  before  plaintiff  acquire 
ed  any  rights  in  the  land;  such  decree  was  con- 
dnsT«  of  the  matters  inTolved  in  tbts  salt 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1082-1064,  1007,  1078, 1084, 1085, 
im-ltm,  1132;  Dec.  Dig.  i  585.»1 

Appeal  District  Court,  Costilla  Conn- 
t;;  Chas.  C.  Bolbroob,  Judge. 

Petition  by  the  San  Luis  Valley  Irrigated 
Laud  Company  against  the  Monte  Vista 
Land  Company  and  others.  From  a  decree 
granting  the  petition,  defendants  appealed 
to  the  Supreme  Court,  and  tbe  case  was 
transferred  to  the  Court  of  Appeals.  Re- 
versed and  remanded,  with  directions  to 
render  judgment  for  defendants. 

See,  also,  22  Colo.  App.  376,  123  Pac.  835. 

Corlett  &  Corlett,  of  Monte  Vista,  Qoudy 
ti  Twitchell,  of  Denver,  and  Ira  J.  Bloom- 
field,  of  Monte  Vista,  for  appellants,  Jesse 
BtqihaiaoD,  of  Monte  Tlsta,  f<«  aiv^lee. 

KING,  J.  On  June  8,  1009,  the  San  Luis 
Valley  Irrigated  Land  Company,  appellee 
lierdn,  filed  Its  petition  In  the  District  Court 
of  tbe  Twelfth  Judicial  District  In  and  for 
tbe  coonty  of  Costilla  for  the  purpose  of  ob- 
taining a  decree  changing  tbe  point  of  di- 
version of  12.8  cnblc  feet  of  water  per  sec- 
ond of  time,  priority  No.  237,  from  the  Ala- 
mosa town  dltdi  to  the  head  of  tbe  San  Luis 
Valley  canaL  After  trial  the  petition  was 
Knnted,  and  anieal  teken  to  the  Supreme 
Conrt,  and  the  cause  transferred  to  this 


court  as  provided  by  chapt^  107  of  the  se^  • 
Bion  laws  of  1911. 

On  the  7th  of  October,  1009.  the  appel- 
lants here  brought  their  suit  In  the  district 
court  aforesaid  against  tihe  appellra  herein 
and  others  to  obtetn  a  decree  declaring  an 
abandonment  of  the  water  right  decreed  to 
tbe  Alamosa  town  ditch,  being  the  same  wa- 
ter iDTOlved  In  the  petition  herein.  That 
cause  readied  the  Supreme  Court,  by  which 
it  has  been  finally  decided  and  adjudged  that 
said  water  right  had  been  abandoned  prior 
to  the  time  appellee  herein  acquired  Its 
alleged  Interest  therein.  San  Luis  Valley 
Irrigation  District,  Bio  Grande  &  Piedra 
Valley  Ditch  Co.,  and  Monte  Vista  Canal 
Co.  V.  Town  of  Alamosa,  John  W.  Yates, 
Jesse  O.  McLain,  Yates  db  McLaln  Realty 
Co.,  and  San  Luis  Valley^Irrlgated  Land  Co. 
(Sup.)  135  Pac.  769. 

That  decision  of  tbe  Supreme  Court  hold- 
ing that  tbe  Alamosa  town  ditch  has  no  wa- 
ter rights  is  conclusive  of  ail  matters  in- 
volved herein,  and  makes  any  further  con- 
sideration of  this  appeal  unnecessary,  and, 
predicated  thereon,  the  Judgment  of  the 
district  court  in  this  cause  Is  reversed,  and 
tbe  cause  remanded,  with  directions  to  tbe 
trial  court  to  enter  Judgment  denying  the 
petition. 


GBEAT  WESTERN  S1TGAB  00.  T.  F.  H. 

GILCREST  LUMBEB  CO. 

(Conrt  of  Appeals  of  Colorado.   Nov.  10^  1013.) 

1.  Meobanios*  Laws  (i  »9*)  —  Subcontbac- 
TOBa— PATMKHI  to  CoNTaACTOB— Statb  ov 

Accounts. 

Ber.  St  1908,  1  4026,  provides  generally 
that  subcontractors  shall  have  a  lien  upon  the 
property  of  tbe  owner  or  person  benefited,  that 
contracts  for  work  or  materials  in  excess  of 
$500  shall  be  In  writing,  and  that  tbe  contract 
or  a  memoraDdum  thereof,  together  with  the 
statement  of  the  general  character  of  tbe  work 
and  the  total  to  oe  paid  thereunder,  with  the 
times  of  payment,  shall  be  filed  by  the  owner 
with  tbe  county  recorder  before  the  work  is 
commenced,  and  that  on  failure  to  do  so  the 
work  done  and  material  furnished  sbaU  be 
deemed  to  have  been  done  and  furnished  at  bis 
personal  instance.  Section  4026  provides  that 
an;  payments  made  before  the  dates  fixed  there- 
for shall  not  affect  the  subcontractors'  Hens, 
and  that  subcontractors  may  notify  tbe  owner 
In  writing  of  an  agreement  to  do  work  or  fur- 
nlsb  material  and  the  estimated  value  thereof, 
whereupon  be  shall  withhold  from  the  princi- 
pal contractor  sufBcient  money  to  satisfy  the 
claim.  Section  4033  requires  a  lien  statement 
to  be  filed  for  record  within  two  months  after 
the  completion  of  the  building  and  a  copy 
served  on  the  owner.  Held,  that  it  is  only 
when  the  contract  or  memorandum  is  required 
to  be  in  writing  and  filed  that  the  owner  may 
limit  bis  liability  by  filing  it  or  a  memorandum 
thereof,  and  that  where  the  contract  is  for  $500 
or  less  he  cannot  limit  his  liability,  and  a  sub- 
contractor would  have  a  lien  regardless  of  no- 
tice to  owner  or  the  state  of  accounts  between 
him  and  tbs  principal  contractor. 

[Ed.  Note. — For  other  oases,  see  MechanicB* 
Liens.  Cent.  Dig.  S!  131,  132;  Dec.  Dig.  {  99.»] 
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2.  Mechanics*  Liens  (|  08*)  —  Stjbcontsao- 

TOEs*  IjIEn»— NoncB. 

Under  Rer.  St  1908.  {  4026.  providing 
that  labor  done  aod  materials  furnished  by  sub- 
contractors at  the  instance  of  the  owner  or  the 
persons  benefited  gives  a  lien  for  the  value 
thereof,  and  that  subcontractors  may  give  the 
owner  a  written  notice  that  they  have  per- 
formed labor  or  furnished  material,  stating  the 
estimated  valae  thereof,  whereupon  the  ovmer 
shall  withhold  from  the  principal  contractor 
enough  to  satisfy  the  claim,  no  notice  is  aeces- 
sary  where  the  contract  u  for  fSOO  or  lest 
or,  if  for  a  greater  sum,  la  not  in  writtDg.  or 
a  sufficient  memorandum  thereof  Is  not  filed 
for  record  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  {B  131,  132;  Dec  Dig.  |  99.*] 

8.  Mechanics*  Liens  (i  94*) — Oeounds  or 

SUBCONTBAOIOBS*  LlENS. 

SnbcontraetOTs'  liens  u«  aUowed  directly 
because  of  the  enhanced  valne  of  the  property 
from  the  labor  and  material  so  contributed  to 
it  by  the  consent  of  its  owner  through  his 
agent,  the  principal  contractor. 

[Ed.  Mote.— For  other  cases,  see  Mechanics' 
laens,  Cent  Dig.  |  126;  Dec.  Dig.  1  94.*] 

4.  Mechanics'  Liens  (|  6*)— Statutobt  Peo- 

VI8IONS— OoNSTBUonOH. 

Mechanics*  lien  statates  are  to  be  con- 
strued favorably  to  saheontraetors  and  mate- 
rialmen. 

^M.  Noto— For  ottur  cases,  sea  Medumfcs' 
Idens,  Gent  Dig.  ||  8,  6;  Dee.  Dig.  |  6.*] 

5.  Mecbakics'  Liens  (i  100*)— Soboohtrao- 
toes'  Lienb—Bubden  or  Pboof. 

Under  Rev.  St  1908,  i  4025,  providing 
that  subcontractors  shall  have  a  lien  upon  the 
property  of  the  owner,  that  contracts  In  excess 
of  $500  shall  be  in  writing,  and  that  a  contract 
or  a  memorandum  thereof  with  a  statement  of 
the  work  and  the  total  amount  to  be  paid 
thereunder,  together  with  the  times  for  pay- 
ment shaU  be  recorded  by  the  owner  Iwore 
the  work  is  commenced,  and  that  on  failure  to 
do  so  the  work  done  and  material  furnished 
shall  have  been  deemed  to  have  been  done  and 
furnished  at  his  personal  instance^  and  section 
4(^  providing  that  payments  before  the  dates 
fixed  therefor  shall  not  affect  subcontractors* 
liens,  and  that  they  may  give  the  owner  writ- 
ten notice  of  their  agreement  to  do  work  and 
the  estimated  value  thereof,  whereupon  he  shall 
withhold  from  the  principal  contractor  suffi- 
cient money  to  pay  the  claim,  the  burden  of 
watchfulness  in  protecting  the  subcontractors' 
liens  is  upon  the  owner,  except  so  far  as  he 
may  shift  such  burden  1^  having  the  contract 
filed. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  188;  Dec  Dig.  {  100.*] 

6.  Mechanics'  laBNS  (M  100*)  —  Subcoh- 
TBACTOBs'  Liens— GoKTBAOT  Not  in  WJot- 
ING— NoncB. 

Under  such  statutes,  where  a  contract 
being  for  less  than  9500  could  not  be  filed  by 
the  owner  to  limit  liability,  and  no  notice  of 
intention  to  perform  work  or  material  was 
served  by  a  subcontractor,  the  owner,  who  in 
good  faith  paid  the  contractor  in  full  according 
to  the  contract  could  not  protect  himself 
against  claims  of  a  subcontractor,  since  the 
requirement  as  to  notice  by  the  subcontractors 
refers  only  to  wHtten  contracts'  for  a  price  in 
excess  of  $500  which  th^e  statute  permits  to  be 
recorded  as  by  the  owner  as  notice  of  its 
terms  and  as  a  limitation  of  liability. 

[Ed.  Note^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  133;  Dec.  Dig.  S  100.*] 

7.  Statutbs  (I  226*)  —  CoNSTBUcnoH  with 
Repbbence  to  Statutes  of  Otheb  States. 

The  incorporation  into  the  lien  law  of 
Rev.  St.  1008.  §§  4025,  4026,  relating  to  the 


recording  of  the  emtraet  by  the  owner  in  lim- 
itation m  liability  to  subcontractors  and  to  no- 
tice by  subcontractors  'reouiring  the  owner  to 
withhold  sufficient  to  satiuy  their  claims,  must 
be  construed  in  harmony  with  the  entire  law 
and  the  general  policy  and  purpose  thereof  in 
this  state  and  not  necessarily  In  conformity 
witii  the  decisions  of  another  state  whence  they 
were  adopted. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  807 ;   Dec.  Dig.  |  226.*] 

Cunningham,  P.  J.,  dissenting. 

Error  to  District  Cotu%  Goonty; 
Harry  P.  Gamble  Judge. 

Actton  by  the  r.  H.  Ollcrest  lAunber  Com- 
pany against  the  Great  Western  Sugar  Com- 
pany. Judgment  tm  plalntUT,  and  dtfmdp 
ant  brings  error.  Afflrmed. 

H.  N.  Haynes,  of  Oreeley  (Charles  W.  Wa- 
terman, of  Denver,  of  counsel),  for  plaintlft 
in  OTor.  B,  G.  Strong  and  G.  B.  Soothaid, 
both  of  Greel^,  for  defendant  In  error. 

On  rehearing,  former  opinion  withdrawn 
and  the  following  substituted;  MORGAN,  J., 
delivering  the  oi^on  of  die  court: 

Writ  of  error  to  reverse  a  Judgment  of  t^ 
Weld  district  court  in  an  action  against  tiie 
sugar  company  hwelnafter  called  the  own- 
er, and  its  principal  cinitractor,  Eggleston,  to 
foreclose  a  mechanlcB*  Uen  upon  a  bulMng 
which  the  contractor  agreed  orally  to  con- 
struct for  the  owner,  pundiaalng  hla  mate- 
rial from  the  lumbOT  companyt  berelnafter 
called  tbe  claimant,  and  which  filed  Its  lien 
statemoit  and  began  tbla  action  wltUn  die 
required  time  thereafter.  Tbe  Uen  law  of 
1899  Is  iuTOlved.  No  evidence  waa  abstract- 
ed. THiae  la  some  controversy  orer  service 
by  publication  on  tbe  principal  contractor 
and  defiault  thereupon,  but  tbe  principal  con- 
tention Is  over  the  court^s  ruling  on  two  gta- 
eral  demurrers:  One  to  tbe  complaint  over- 
ruled, one  to  the  answer  sustained. 

Tbe  owner  craitends  that  In  case  of  a  con- 
tract between  tbe  owbot  and  omtractor,  re- 
gardless of  tbe  amount  of  the  contract  price, 
subcontractors  and  materialmen.  In  order  to 
maintain  a  Hen  for  any  more  than  may  be 
owing  to  the  contractor  when  tbe  Uen  state- 
ment Is  filed  for  record,  most  serve  on  the 
owner  a  written  notice  that  they  have  per- 
formed labor  or  furnished  material,  etc..  In- 
dependent of  the  service  on  the  owner  of  a 
copy  of  the  lien  statement,  and  claims  the 
right  to  pay  the  contractor.  In  the  absence  of 
such  notice,  or  until  such  notice  is  served, 
at  such  times  as  the  contract  may  provide, 
and  in  full,  at  the  expiration  of  35  days 
after  the  completion  of  the  contract,  if  no 
such  notice  has  been  served  prior  thereto. 
The  claimant  contends  that  no  such  notice 
is  required.  In  any  case.  If  the  contract  price 
is  $500  or  less,  and,  as  a  broader  conten- 
tion, not  in  any  case  unless  the  contract  or 
a  mciuoraudum  thereof  is  filed  with  the 
couDty  recorder.  These  contentions  must  be 
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determiiied  from  the  Hen  act  of  1S99,  and 
[■artlcdlarly  from  sections  1  and  2,  being 
sections  40^  and  4026  of  the  Bevlaed  Stat- 
□tes  1908. 

Section  4025,  after  providing  generally 
that  mechanics,  subcontractors,  and  mate- 
rialmen, although  dealing  with  the  contrac- 
tor alone,  have  a  Hen  upon  the  property  of 
the  owner  benefited,  states ;   "tn  case  of  a 
contract  for  the  work,  between  the  reputed 
owner  and  a  contractor,  the  Uen  shall  ex- 
tend to  the  entire  contract  price  and  such 
contract  shall  operate  as  a  Hen  In  favor  of 
all  persons  performing  labor  or  services  or 
furnishing  materials  as  herein  provided  un- 
der contract,  express  or  impUed,  with  said 
contractor,  to  the  extent  of  the  whole  con- 
tract price;  and  after  all  such  Hens  are  sat- 
isfied, then  as  a  Uen  for  any  balance  of  such 
contract  price  in  favor       the  contractor. 
AU  sadti  contracts  shall  be  in  wrltli^  when 
the  amount  to  be  paid  thereunder  exceeds 
five  hundred  dollars,  and  shaU  be  subscribed 
by  the  parties  thereto,  and  the  said  con- 
tract, or  a  memorandum  thereof,  setting 
forth  the  names  of  all  the  parties  to  the 
cDDtract,  a  description  of  the  property  to  be 
affected  thereby,  together  with  a  statement 
of  the  general  character  of  the  work  to  be 
done,  the  total  amount  to  be  paid  there- 
onder,  together  with  the  times  or  stages  of 
the  work  for  making  payments,  shall,  before 
the  work  ia  commenced,  by  the  owner  or  re- 
puted owner  be  filed  in  the  office  ot  the 
cotmty  recorder  of  the  county  where  the 
proporty,  or  tba  principal  portion  thoeof ,  Is 
dtoated;  and  In  case  mch  ocxatract  la  not 
filed,  as  above  provided,  the  labor  done  and 
outterlalfl  fnrnlflbed  by  aU  persons  aforesaid 
before  snch  contract  or  memorandum  is 
filed,  shall  be  deemed  to  have  been  done  and 
tnndshed  at  the  peraonal  Instance  -of  the 
owner,  and  th^  afaaU  have  a  lien  tax  the 
value  tiwreot" 

Section  ^0S&,  after  inrovldlng  that  the  con- 
tract most  provide  for  payments  In  install* 
meats  after  wcnk  is  begun,  that  16  per  cent, 
nnst  be  held  for  US  days  after  the  comple* 
tloD,  Out  any  paymrats  made  prior  to  dates 
Ht  shall  not  affect  liens  of  subcontractors 
and  materialmen,  that  as  to  than  the  amount 
of  the  contract  shall  be  paid  in  mon^  and 
■ball  not  be  affected  by  any  indebtedness  oi 
tbe  contractor  to  the  owner,  states:  "In 
caae  each  contracts  and  alterations  thereof 
do  not  conform  substantially  to  the  provi- 
^ons  of  this  section,  the  labor  done  and  ma- 
teriala  furnished  by  all  persons  other  than 
tbe  principal  contractor  shall  be  deemed  to 
have  been  done  and  furnished  at  the  person- 
al Instance  and  request  of  the  person  who 
contracted  with  the  principal  contractor, 
"Dd  they  shall  have  a  Hen  for  the  value 
tbereof.  Any  of  the  persons  mentioned  in 
wSlon  1,  except  a  principal  contractor,  may 
at  any  time  give  to  the  owner  or  reputed 
owna  or  to  his  superintendent  of  construo- 


tion,  agent  or  architect,  a  written  notice 
that  they  have  performed  labor  or  furnish- 
ed materials  or  both  to  or  for  a  principal 
contractor,  or  any  person  acting  by  author- 
ity of  the  owner  or  reputed  owner,  or  that 
they  have  agreed  to  and  wUl  do  so,  stating 
In  general  terms  the  kind  of  labor  or  mate- 
rials and  the  name  of  the  person  to  or  for 
whom  the  same  was  or  is  to  be  done  or  fier- 
formed,  or  both,  and  the  estimated  or  agreed 
amount  In  value,  as  near  as  may  be,  of  that 
already  done  or  furnished  or  both,  and  also 
of  the  whole  agreed  to  be  done  or  furnished, 
or  both.  Such  notice  may  be  given  by  de- 
livering the  same  to  the  owner  or  reputed 
owner  personally,  or  by  leaving  at  his  resi- 
dence or  place  of  business  with  some  per- 
son in  charge;  or  by  deUvering  It  either 
to  his  superintendent  of  construction,  agent 
or  architect,  or  by  leaving  it  either  at  his 
residence  or  place  of  business  with  some 
person  in  charge;  no  such  notice  shaU  be 
invaUd  or  insufflcioit  by  reason  of  any  de- 
fect of  form,  provided  It  Is  sufficient  to  in- 
form the  owner  or  reputed  owner  of  the 
substantial  matters  herein  provided  for,  or 
to  put  him  upon  inquiry  as  to  such  matters. 
Upon  such  notice  being  given,  it  shall  be 
the  duty  of  the  peKKMQ  who  contracted  with 
the  principal  contractor,  to,  and  be  shall, 
withhold  from  soch  principal  contractor,  <x 
from  any  other  person  acting  under  such 
owner  or  reputed  owner,  and  to  whom,  by 
said  notice,  the  said  labor  <w  materials,  or 
both,  have  been  furnished  or  agreed  to  be 
furnished,  soffldent  money  due  or  that  may 
become  due^  to  said  principal  contractor,  or 
other  persona,  to  satisfy  such  claim,  and 
any  lien  that  may  be  filed  therefor  for  record 
under  this  chapter,  including  reasonable  costs 
provided  tat  in  this  act ;  and  the  payment  of 
any  such  Uen,  which  shall  have  been  ac- 
knowledged bf  aodi  principal  contractor,  or 
othor  person  acttog  under  soch  owner  or  re* 
pa  ted  owner.  In  writing  to  be  correct,  or 
whl<di  shall  have  heai  established  by  judi- 
cial determination,  shidl  he  taSKsi  and  al- 
lowed as  an  oflBset  against  any  moneys  which 
may  be  due  from  tiie  owner,  or  rqmted  own- 
er to  such  principal  contractor,  or  the  per- 
son tor  whom  rach  work  and  labor  was  pw- 
formed." 

Section  40SI8  inmvides  that  a  Uen  statement 
must  be  filed  for  record,  and  that  subcon- 
tractors and  materialmen  must  file  suCh 
statement  within  two  months  after  comple- 
tion of  the  building  and  serve  a  copy  of  the 
same  uptm  the  owner  at  or  before  the  time 
of  filing. 

The  provisions  for  filing  the  contract, 
service  of  notice,  etc.,  were  added  to  the  law 
of  1880  by  the  act  of  1893  and  retained  In 
1899  to  enable  the  owner  to  limit  his  lia- 
bility to  subcontractors  and  materialmen 
and  to  protect  himself  from  the  broad  provi- 
sions of  the  law  of  1889  and,  with  few  chang- 
es, retained  In  the  law  of  1888  and  1899, 
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whldi  save  tbem  a  direct  Ucn,  regardless  of 
the  state  of  the  account,  exceqpt  the  limita- 
tion to  the  etoitract  price,  between  the  own- 
er and  his  contractor.  By  filing  his  con- 
tract or  a  memorandum,  as  the  law  of  1893 
and  1899  proyldes  he  may  do,  the  owner  may 
pay  the  contractor.  In  Installmoits  by  the 
terms  and  provUdona  fiiereof,  without  fear 
of  liens,  unless  the  subcontractor  give  him 
written  notice  of  Intention  or,  as  the  atat* 
nte  says,  written  notice  that  he  has  "per- 
formed labor  or  furnished  material  •  •  • 
or  agreed  to  and  will  do  so." 

[1]  If  the  owner  tail  to  file  the  contract  or 
memorandum  as  the  hiw  provides  he  may  do^ 
or  if  the  law  does  not  require  It  to  be  filed, 
as  in  Instances  where  the  contract  prise  is 
V600  or  less,  then.  In  dther  Instance,  there 
Is  no  way  for  the  owner  to  so  Umit  his  liabili- 
ty. Tba  owner,  In  order  to  profit  by  these 
provisions  in  his  b^al^  must  have  a  written 
contract,  provide  In  It  that  payments  will 
be  made  In  Installments  at  times  named,  that 
nothing  shall  be  paid  In  advance  of  the  work, 
that  at  least  15  per  cent,  of  the  price  shall 
be  made  payable  at  least  35  days  after  com- 
pletion of  the  contract,  and  then  file  It,  or 
a  memorandum  thereof,  so  that  subcontrac- 
tors and  materialmen  may  know  that  he  in- 
tends to  avail  himself  of  the  privilege  given. 

It  has  been  held  In  the  case  of  Willamette 
Co.  V.  Los  Angeles  Co..  94  CaL  229.  237.  29 
Pac  629.  632,  that:  "Where  the  owner  does 
not  choose  to  avail  himself  of  the  mode  of 
limiting  his  liabilities  provided  In  this  sec- 
tion, labor  done  and  materials  furnished  shall 
be  deemed  to  have  been  d<me  and  furnished 
at  his  personal  instance." 

In  Small  t.  Foley,  8  Colo.  App.  435,  451,  47 
Pac.  04.  70.  the  court  said :  "It  seems  mani- 
fest that  the  provision  [as  to  notice]  was  In- 
tended for  the  owner's  personal  benefit" 

Our  statute  gives  to  subcontractors  and  ma- 
terialmen a  direct  lien  regardless  of  the  state 
of  the  account  between  the  owner  and  the 
contractor,  subject  only  to  the  aforesaid  pro- 
visions In  the  first  two  sections  of  the  act, 
which  extend  (not  reserve)  to  the  owner  a 
mode  of  limiting  his  liability. 

The  contention  that  under  the  Constitution 
and  the  common  law  the  owner  may  pay  his 
contractor  as  he  may  choose,  regardless  of  a 
subcontractor's  right  to  a  lien,  Is  recognized 
by  our  statute  only  to  the  extent  of  the  privi- 
lege granted  In  the  provisions  aforesaid. 
Prior  to  the  law  of  1889,  the  owner's  claim 
in  tills  respect  received  greater  consideration 
at  the  hands  of  our  Legislature  than  atnoe 
that  time.  By  the  law  of  1889,  amending 
prior  laws,  no  eoustderatlon  or  recognition 
wliatever  was  given  to  It,  but  aU  provisions 
concerning  notice  of  Intuition  vrere  eliminated, 
and  all  the  subcontractor  or  materialman  wu 
required  to  do  was  to  file  his  lien  statement 
fbr  record  and  serve  a  copy  on  Qie  owner  at 
or  before  the  flUng  and  bring  his  suit  to  fbre- 
dose  witiiin  the  time  required.   The  1889 


act  (Laws  1889,  p;  2Q1,  |  7),  leaving  no  room 
fbr  critical  constructUm,  provided  as  to  sab* 
contractors  that:  **An7  paymnitB  made  ' 
the  owner  to  the  contractor,  elttm  before  or 
after  making  such  contract;  or  during  the  oee- 
tlon  of  such  building  and  during  the  time 
provided  *  *  *  bi  which  to  file  liens, 
shall  be  at  tiie  risk  of  the  owner;  and  no 
Bucix  payment  shall  be  a  aet«ir  against  the 
claim  of  any  subcontractor,  •  •  •  who 
shall  file  his  statement  for  lien  and  serve  s 
copy  thereof,  as  her^  provided."  An  ex- 
amination of  tiie  amendmente  of  1889  dis- 
closes a  studied  and  effective  determination 
to  eliminate  every  feature  of  what  is  known 
as  the  New  York  system  of  met^anic's  lien 
Statutes  ttmn  our  law  and  to  substitute  what 
Is  known  as  the  Pennsylvania  system;  the 
formw  making  die  subcontractor's  llot  sab. 
Ject  to  the  state  of  the  account  between  the 
owner  and  his  contractor,  the  latter  disre- 
garding it,  both  subject  to  modifying  provi- 
sions in  the  stetntes  of  the  different  states, 
following  one  or  ttie  other.  This  1889  act, 
and  all  sets  prior  thereto,  were  repealed  In 
1893  by  another  entire  lien  act  which  re-en- 
acted many  sections  of  the  prior  law  but 
again  Introduced  features  of  the  New  York 
system,  shown  In  sections  4025  and  4026, 
supra.  This  1893  act  is  the  same  as  the  1899 
act,  now  nnder  consideration,  with  slight 
modifications. 

It  is  conclnded  for  reasons  hereinafter 
stated  that  the  claimant  had  a  lien  re^nl- 
less  of  notice  to  the  owner  or  reputed  owner, 
or  state  of  the  account  between  the  owner 
and  contractor,  unless  the  owner  or  reputed 
owner  filed  his  contract  and  otherwise  avail- 
ed himself  of  the  privilege  extended  by  the 
statute;  clalmante  limited,  of  course,  to 
the  contract  price.  Therefore  it  was  not  er- 
ror to  overrule  the  demurrer  to  the  complaint 
and  leave  the  owner  to  plead  In  its  answer 
the  matters,  If  any,  relieving  it  from  liabili- 
ty. The  owner  answered,  pleading  the  same 
matters  involved  in  the  demurrer  to  the  com- 
plaint, that  the  contract  between  it  and  its 
contractor  was  verbal,  for  $310,  that  It  had 
paid  him  in  full,  In  good  faith,  under  the 
terms  of  the  contract,  without  notice  tliat  the 
claimants  had  furnished  material  or  Intended 
to  claim  a  lien,  or  that  the  contractor  had 
not  paid  for  the  materials  furnished.  A 
general  demurrer  to  this  answer  raised  the 
same  contention  that  arose  on  the  demurrer 
to  the  complaint,  and  for  the  same  reasons 
it  is  concluded  the  court  did  not  &ci  in  sus- 
taining it 

It  Is  only  where  the  contract  or  a  m«no- 
randum  Is  required  to  be  In  writing  and  to 
be  filed  that  any  privilege  is  extended  to  the 
owner  whereby  he  may  limit  hla  liatdUty  ex- 
cept the  Umitotlon  on  claimants  to  the  con- 
tract price.  In  this  case  the  ocmtract  was 
not  In  excess  of  9&00,  was  XM>t  filed,  and  the 
stetute  did  not  require  it  to  be  filed.  All 
contracts  of  9600  or  len  are  governed  and 


Digitized  by 


Google 


Cola) 


56T 


controlled  onder  the  seneial  proTidona  of  the 
lloi  ftct  glTins  the  claSnuuit  ft  direct  Uen  to 
tbe  feU  extent  of  the  contnct  piioe  xegtrd- 
lea  of  the  state  of  tbe  eooovnt  between  the 
ownw  and  tbe  oontnctor  and  legardleaa  of 
payments  made  before  tbe  time  expiree  for 
flUns  tbe  Uoi  statement 

Tbe  owner's  cootentton  that  the  pRrrUoiie 
of  sections  4020  and  4028  are  prlvtleceB 
cnmted  to  matolabnen  and  other  sobcon- 
tractora,  and  that  they  must  comply  with 
tbe  reqnlraments  thereof  In  all  caeea  where 
tii»e  is  a  contract,  alt3iongb  the  owner  is 
Dot  required  to  file  the  muds  and  thus  fomlah 
the  data  apon  which  die  cMmant  may  rely, 
Is  contrary  to  the  qiArtt  of  an  act  to  **ieeare 
Hens  to  mechanics  and  others"  and  not  In 
accord  with  the  trend  of  recent  dedaUma  of 
the  supreme  and  appellate  oonrts  of  this 
■tate,  construing  the  same. 

[I]  It  may  be  assomcd  bat  it  la  nnnecee- 
nry  to  decide  that,  where  the  contract  ex- 
ceeds fSOO,  Is  in  writing,  and  otherwiae  oom- 
pUes  with  tlw  law.  and  it,  or  a  saffldent 
Btnoonndnm  thereof  is  41ed.  it  Is  necessary 
ftR-  a  snbcontractiHr  to  swve  a  notice  npim 
the  owna  in  order  to  maintain  a  lien  npra 
tbe  property  for  any  more  than  what  may  be 
uDpaid  by  the  owner  on.  tbe  contract  whoi 
a  copy  of  the  lien  itotemaot  is  eerred  and 
tbe  sUtement  itaeU  U  filed  for  record;  bat 
It  Is  condnded  that  if  tbe  floatnct  is  for  |0Q0 
or  lesB,  «■  if  for  a  greater  snm  and  is  not  In 
vriting  or  otherwise  not  in  compliance  with 
law,  or  it,  or  a  snflleient  memorandnm  there* 
ot  la  not  filed,  thai,  and  in  eiOier  sodi  case. 
DO  notice  Is  necessary,  and  all  payments  to 
tbe  contractor  are  at  the  owner's  peril  If 
made  prior  to  the  expiration  of  tbe  time  giv- 
en for  the  snboontnctor  to  serve  and  file  for 
leoord  a  atatonemt  <^  tiie  Hen.  And  as 
answer  in  this  instaaoe  rtfled  npou  a  neeoe- 
atty  of  notice  hot  aUeged  Uiat  Out  amoont  of 
the  contract  price  was  less  than  |600,  It  Old 
not  state  a  good  defenses 

Prior  to  the  act  of  1889  the  anboontractor 
ns  reimired  to  glTe  notice  of  an  Intention 
to  claim  a  Uen  with  no  exc^rtlMi  aa  to 
amonnt  of  tbe  ctmtract;  tbe  contract  was 
not  reqniied  to  be  In  writing  or  to  be  filed; 
and  be  conld  not  maintain  a  Uen  unless  at 
Oie  date  of  his  notice  of  lien  or  (tf  his  Inteu- 
tkm  to  file  tbe  same  "there  was  something 
doe  or  to  become  doe  fn»n  the  owner  to  tbe 
contractor."  Jensen  t.  Brawn,  2  Oolo.  eM 
(Law  of  1872,  p.  147) ;  Mclntlre  v.  Barnes, 
4  Cokk  28S  (Law  of  1872,  p.  147) ;  BJpley  t. 
Scherer,  6  GokiL  S36  (Law  of  1876,  p.  88); 
Tftbor  T.  Annstzong,  9  Colo.  286,  12  Paa  157 
(General  Iaws  of  1877. 1 1637);  Greeley  B.  L. 
&  P.  B.  B.  Oo.  T.  Harris,  12  Colo.  226,  20 
Fac  764  (Law  of  1881,  p.  168);  Spangler  r. 
Green,  21  Oola  6(Xi.  42  Pac.  674,  62  Am.  Bt 
Bep.  209  (Law  of  li983,  p.  225). 

As  abore  stated,  in  1889  the  lien  statute 
was  ammded,  repealing  and  amending  all 
■ectloni  of  the  prior  act  reqniring  notice  of 
any  kind  exoqit  tbe  eoov  cf  the  Uoi  state- 


ment to  be  eerred  on  tlie  owner  at  or  before 
the  time  of  flttng  the  statement  for  record. 
And  all  payments  made  before  the  time  ex- 
pired tor  such  filing  were  at  the  owner's 
perlL  Spantfor  t.  Orscn,  21  Cola  606,  42 
Pac:  974,  02  Am.  St  Bep.  260  (Law  of  1889); 
Jarris  t.  State  Bank,  eta,  22  Colo.  309^  316, 
45  Pac  60S.  56  Am.  St  Bcsb  129  (Law  of 
188^;  Sayre-Newton  Lnmber  Oo.  t.  Union 
Bank,  d  Oolo.  App.  641,  646,  647,  660^  41  Pac 
844  (Law  of  1889).  From  an  examination  of 
these  anihorltica  in  ecmnection  with  the  lien 
act  of  ISBft  it  4»pean  that  tbe  prorialona 
(tf  tbat  act  are  folly  rec(«nised,  giving  sob- 
contractors  direct  Ums,  without  regard  to 
the  state  of  the  aoponnt  between  the  owner 
and  his  ctmtractor.  The  law  d  1893  and 
1899  glvea  the  subcontractor  and  material- 
man tbe  same  direct  Um  limited  only  to  the 
amount  of  the  contract  price  but  Incorporates 
by  sections  4025  and  4028  certain  provisions 
whereby  the  owner,  on  onnplylng  thwewlth, 
may  pay  (he  pxlndpal  contractor  aa  tbe 
work  progresses.  This  is  a  departure  from 
the  Uen  law  prior  to  1889  and  eliminates  the 
former  legal  conception  that  snbconmtctors 
and  nuterlalmen's  liens  were  subject  to  tbe 
state  of  the  account  between  the  owner  and 
his  contractor  on  the  contract  between  tbem. 

[1]  There  an  two  disttnet  oono^ftions  SI 
the  right  to  a  subcontractor's  lien,  recogniz- 
ed by  the  statotes  of  the  various  states,  one 
Out  sudi  Uens  an  allowed  by  statute 
throngb  a  spedes  of  equitable  snbrogation  to 
the  contract  between  the  owner  and  his  con- 
tractor, tbe  other  beeanse  of  Out  oibanced 
value  of  the  proper^  cansed  by  tbe  labor 
and  material  so  contributed  to  it  by  the  con- 
soit  of  the  owner  through  his  contracted, 
made  his  agent  by  statute:  The  latter  is  the 
conception  adopted  in  the  law  of  1889  and 
continued  In  the  law  <a  1888  and  1899  and 
iUustrated  by  tbe  foUowing  antbozities: 

The  latest  announcement  in  this  state  is  In 
iha  case  of  Cutis  r.  Nnnn^  M  Gol&  664. 
666^  181  Pac:  403, 404.  whoein  Scott.  J.,  said: 
"It  would  be  a  singular  state  of  tbe  law  If 
Curtis,  tbe  ownw,  could  txy  worda  of  accept- 
ance addressed  to  his  principal  contractor, 
with  no  recorded  ccmtract  to  giUde  aubcon- 
tractors,  thus  change  the  actual  time  of 
completion  and  in  this  way  defeat  the  honest 
daim  of  a  subcontractor." 

The  provisions  of  sections  4025  and  4026. 
supra,  do  not  dunge  tbe  theory  or  policy  of 
the  law  of  1889  in  this  teepeet  but  continue 
it.  as  hdd  in  the  case  of  Chicago  Lumber  Co. 
V.  Kewoomb,  IS  Goto.  App.  271  to  276, 74 
Pac.  786.  788  to  789.  where  it  is  said:  "The 
construction  of  a  building  involves  the  co* 
operation  of  a  varied  of  agendes.  It  is 
not  buUt  by  the  original  contractor  hlmsdf. 
It  is  true  that  he  undertakes  Its  construc- 
tixm,  but  to  enable  him  to  execute  his  con- 
tract he  must  rely  to  a  greater  or  less  extent 
upon  otiiers.  The  accompUshment  of  the 
work  requires  the  purchase  of  material  and 
the  employmoit  of  mechanical  and  other 
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labor,  of  all  of  which  the  owner  receives 
the  benefit  The  purpose  generally  of  laws 
providing  for  mechanlcB'  liens  is  to  afford 
some  measnre  of  security  to  those'  whose 
property  and  services  have  entered  into  the 
Improvement;  and  such  laws  have,  as  a 
role,  been  upheld  by  the  courts.  *  *  *  It 
does  not  impair  the  obligations  of  contracts 
but  provides  a  method  for  securing  pay- 
ment to  those  whose  labor  or  material  goes 
into  the  building  and  at  the  same  time  pro- 
tects the  owner  and  contractor,  If  the  pro- 
visions of  the  act  are  complied  with.  The 
doctrine  upon  which  such  liens  are  founded 
is  the  consideration  of  natural  Justice  that 
the  party  who  has  enhanced  the  value  of  the 
property  by  incorporating  therein  his  labor 
or  matolals  shall  have  a  preferred  claim,  in 
a  certain  sense,  on  such  property,  for  the 
value  of  his  labor  or  materials.  •  •  • 
The  foregoing  sections  provide  the  form  of 
contract  which  must  be  entered  Into  by  the 
owner  and  the  principal  contractor  to  enable 
the  latter  to  secure  a  lien  for  himself  and 
to  enable  the  former  to  confine  the  liabilities, 
to  which  his  property  may  be  snblected,  to 
the  contract  price.  •  •  *  By  virtue  of 
the  law  the  contractor  is  invested  witib  the 
power  to  charge  the  property  for  the  rea- 
sonable value  of  the  labor  and  materials 
supplied  to  It  by  subcontractors.  The  right 
of  lien  arises  from  the  statute,  which  ap- 
plies, by  its  own  force,  to  every  transaction 
that  parties,  by  their  TOlantary  action,  bring 
within  Its  terms.  No  one  Is  deprived  there- 
by of  the  gains  of  his  own  Industry.  The 
legislatlTe  purpose  Is  quite  the  contrary.  It 
Is  ratlia  to  prevent  one  man  from  enjoying, 
without  compensation,  the  gains  of  another's 
"Industry  in  circumstances  which  the  law- 
makers regard  as  Imposing  a  duty  on  the 
former  to  see  that  the  latta  is  paid  Qierefor. 
*  *  *  Without  ^pren  provision  the  con- 
tractor would  possess  the  powers  of  an  agwt 
It  Is  In  vlrtne  of  his  power  to  Incombw  the 
property  by  proearlng  material  and  labor 
that  the  rl^bt  to  a  lien  accroes  to  persons 
fnndBhliig  him  with  those  things.  In  0>Ntfl 
St  Olaf  s  School,  supra  [26  Mim.  829,  4 
N.  W.  47],  it  Is  said  that  'the  statute  gives, 
as  an  Inddent  to  a  contract  for  wectlng, 
altering,  or  repairing  a  house,  power  to  the 
builder  or  contractor  to  charge  the  house 
and  the  land  with  d^ta  for  labor  and  mate- 
rials Incurred  by  blm  in  performing  the 
contract  The  owner  consents  to  this  power 
conclusively  and  irrevocably,  so  far  as  oth- 
ers than  the  biUlder  or  contractor  are  con- 
cerned, by  making  the  contract  while  such 
la  the  law.'  See,  also.  Laird  v.  Hoonant  82 
Bfinn.  868  [20  N.  W.  354]." 

In  the  case  ot  Lindemann  t.  Beiden  0.  M. 
Co.,  16  Colo.  App.  342,  346,  66  Pac.  408.  404, 
it  is  said  also:  "The -leading  Idea  of  me- 
duinlcs*  lien  statutes,  the  basic  principle  up- 
on which  they  are  fbtmded,  the  object  whl<di 
they  seek  to  subserve  and  to  which  all  their 
proTtsionB  tend,  la  to  secure  the  medianlo 


and  materialman  upon  values  they  have  di- 
rectly contributed  to  create,  to  give  to  sncb, 
who  by  their  labor  and  material  have  en- 
hanced the  value  of  property,  the  security 
of  a  lien  thereon,  to  the  extent  they  have 
thus  added  to  its  value.  Barnard  v.  Uc- 
Kenzie,  4  Colo.  253;  Bolsot  on  Mechanics' 
I  Jens,  i  7;  PhilUpa  on  Mecbanlca*  Uens,  i| 
9-03." 

In  the  case  of  Sierra  N.  U  Co.  v.  Whlt- 
more,  24  Utah,  130,  66  Pac  779.  and  Caij- 
Lombard  Lumber  Co.  v.  Partridge,  10  Utah, 
322,  37  Pac.  fi72.  It  is  held,  under  a  statute 
requiring  notice  of  intention  to  dalm  a  lien 
besides  the  filing  of  the  lien  gtatemoit  by 
subcontractors,  that  the  owner  is  diarged 
with  notice  as  of  the  date  of  commencing  to 
work  or  furnishing  materials  by  subcontrac- 
tors of  their  lien  by  virtue  of  the  original 
contract,  together  with  the  statute  making 
the  lien  relate  back  to  the  commeni:euient  ot 
the  work  or  the  furnishing  of  materials  b; 
the  subcontractors;  and  that  the  notice  of 
intention  refers  only  to  subcontractors  who 
intend  In  the  future  to  do  work  or  furoish 
materials  and  not  to  those  who  are  famish- 
ing or  have  furnished  the  same. 

In  the  case  of  Gilchrist  v.  Anderson,  69 
Iowa,  274.  13  N.  290,  it  la  held  that,  If 
the  owner  knew  that  material  was  obtained 
from  some  one  by  the  nmtractor,  soch  knowl- 
edge put  the  owner  np<m  Inquiry  and  that 
no  notice  waa  necessary  of  intention  to  claim 
a  lien.  These  cases  serve  to  illustrate  that 
the  courts  desire  to  iu»bold  the  direct  i»o- 
visions  of  a  Uen  given  to  niboontnctors  and 
materialmen. 

[4]  It  la  unnecessary  to  dto  further  au- 
thorities so  construing  lien  stotntes  favor- 
able to  subcontractors  and  tiia»i>HpiTityii  bat 
the  following  may  be  consulted:  2  Jmes 
on  Uens,  {  1304  et  seq. ;  27  Cyc  80  et  seq.; 
Jones  V.  Oreat  Southern  Hotel  Oa,  88  Fed. 
370;  30  C.  a  A.  108;  Hlghtower  T.  Bailey 
et  al.,  108  Ky.  198,  66  S.  W.  147,  40  L.  B.  A. 
286.  94  Am.  St  Bep.  860;  Lalid  Moonan. 
32  Minn.  368,  20  N.  W.  864;  Oolter  v.  Frese 
et  aL,  46  Ind.  96 ;  Henry-Gofttawinlli  Ga  v. 
Brans,  07  Mo.  47,  10  &  W.  888,  8  L.  B.  A 
882;  Asto  V.  WUson.  14  Cola  App.  823,  69 
Pac:  846. 

Id  the  case  last  dted  fht  court.  In  con- 
sidering the  law  of  1888  with  referace  to 
liens  of  subcontractors,  suggests,  without  de- 
ddtog,  that  the  lien  statute  of  1898  gives  a 
direct  Uen  to  such  persons  and  calls  attri- 
tion to  the  case  ot  Jarvls  v.  State  Bank,  su- 
pra, in  which  toe  Supreme  Court  expresses 
tba  view  that  a  subcontractor's  right  to  a 
lien  cannot  be  cut  ctt  and  destroyed  by  the 
terms  of  the  ocmtract  between  the  owner  and 
the  principal  contractor;  both  opinions  cit- 
ing the  following  cases  opholdliq;  the  direct 
Uen  theory  of  our  statute:  Cloii^  v.  Mc- 
Donald, 18  Kbjl  114;  Chicago  Lumber  Co.  v. 
Woodidde^  71  Iowa,  860,  82  N.  W.  881;  Lon- 
key  V.  Cook,  15  Nev.  68;  Gull  River  L.  Ca 
V.  Keefe^  6  Dak.  16%  41  N.  W.  748;  Albrlgbt 
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Smith,  2  S.  D.  577. 61 N.  W.  090  ;  Lolrd  T. 
Moon&n,  supra;  BaU  t.  Mullanphy,  P.  M. 
Co^  16  Mo.  App.  454.  Tbe  decisions  to  the 
aontaxy  nsiuMing  Uie  first  theory  aforesaid 
are  nomeronB,  strong,  and  cooclasiTe  but  un- 
der statatea  tavoxliis  tba  owner  and  follow- 
ing the  New  York  sfstem.  See  2  Jones  on 
Liens,  suiHra,  22  Cyc  snpra,  and  tbe  cue  of 
French  t.  Bauer,  134  M.  X.  648»  82  N.  EL  77, 
20  L  B.  A.  560,  and  extended  note. 

[i]  Preliminary  to  the  final  question  In- 
volved herein,  the  qnestlon  may  be  conaldn^ 
ed  whether  the  acta  of  188B  and  1899  so 
changed  tbe  law  of  1889  as  to  shift  the  bnr- 
den  ot  watchfulness  back  to  the  sabcontrao* 
tor  and  materialman  as  It  was  j^lor  to  1889, 
or  whether  hy  those  later  acts  snch  bnrden 
was  left  upon  the  owner  as  in  1889,  ocept 
aa  to  Die  provision  granted  to  the  owner  In 
sectioDs  4025  and  402^  by  complying  with 
which  he  could  thereby  shift  snch  bnrdoi  to 
the  BObcontractOT  and  materialman  so  that 
they  would  have  to  serve  their  notice  of  In- 
tentitm  upon  him.  The  latter  Is  the  more 
reasonable  The  first  paragraph  of  section 
40i8i  gives  a  direct  lien  In  plain  language. 
In  the  second  para^iOi  It  Is  provided,  "in 
case  of  a  contract,"  such  lieu  is  limited  to 
the  omtract  price  whatever  It  may  be ;  then 
follows  tbe  privilege  glvoi  die  owaer  to 
make  payments  as  the  work  progresses  by 
making  the  contract  as  provided  and  by  put- 
thig  it  in  writing  and  filing  it;  then,  the 
owner  having  done  this  and  thus  given  the 
data  to  the  dalmant,  a  privilege  is  thereaft- 
er given  tiiB  claimant  whereby  he  may  stop 
those  payments  or  enable  the  owner  to  do  ao 
br  serving  on  him  the  notice  npon  which  ttie 
owner  most  protect  himself  by  retatnbig  the 
money  necessary  to  satisfy  the  claim  or  the 
subaequat  lien. 

[I]  NoWf  the  vital  qnestlon  In  this  case  is 
Kftched  as  to  tlie  claim  of  plaintiff  In  error 
that,  as  allied  In  tbe  answer,  because  the 
oontraet  was  for  less  tlian  9600,  It  could  and 
did  in  good  faith  pay  the  contractor  lit  full 
according  to  the  contract;  no  notice  of  in- 
tmtion  being  served  upon  it  by  the  claimant 
or  lien  filed  before  the  payment  was  made. 
In  other  words,  it  is  contended  that  the 
^■aimant  must  serve  the  notice  and  do  so 
before  the  owner  pays  the  contractor,  even 
though  the  contract  is  not  in  writing  and 
not  filed  and  no  other  notice  of  it  or  its  con- 
tents, amount,  dates  of  payments,  etc,  are 
given  to  the  claimant  so  that  he  may  know 
when  to  serve  the  same,  and  whether  It  will 
avail  him  anything  if  he  should  serve  it  It 
i>  true  that  he  could  inquire  as  to  the  con- 
tract and  possibly  ascertain  In  some  Way 
«hat  it  contained,  but  his  information  so 
obtained  would  not  be  so  unchangeable  and 
certain  as  the  filing  would  give  him  In  case 
be  succeed  ed  In  obtaining  any  information  at 
all  The  law  would  not  force  such  uncer- 
tainty upon  him.  The  very  purpose  of  the  re- 
QoIrNnent  as  to  filing  the  contract  or  a  mem- 
orandum is  to  give  notice  to  a  claimant  so 


that  he  may  act  Intelllgentiy  in  reference  to 
sonring  the  notice  on  the  owner.  Such  pnr^ 
pose  plainly  appears  from  the  quotation,  su- 
pra, from  the  case  of  Ourtls  v.  Nunns  and 
also  from  the  following  from  the  case  of 
Chicago  liumber  Oo.  v.  Newcoml^  supra: 
"The  purpose  of  reo(»dlng  the  contract  pre- 
scribed by  the  statute  is  to  advise  persons 
dealing  with  the  contractor  of  its  contents, 
so  that,  as  they  have  no  remedy  against  the 
property  for  claims  in  excess  of  the  contract 
iwioe,  th^  may  act  intelligently  and  be  able 
to  determine  whether  tbe  security  Is  suffi- 
cient to  Justly  them  in  parting  with  th^r 
material  or  expending  their  labor.  It  is  as- 
serted that  the  cross-complainants  had  such 
knowledge  of  Oils  contract;  and«  If  It  had 
beoi  a  contract  for  the  recording  of  which 
the  statute  provides.  It  may  be  that  their 
knowlefUa  would  take  the  place  of  a  record. 
But  it  was  not  the  contract  to  which  the  re- 
qulranoit  was  intended  to  appij.  Tbe  con- 
tract to  be  recorded  Is  a  contract,  the  t»ms 
of  which  axe  contained  In  the  statute." 

It  would  seem,  therefore,  that  if  by  the 
statute  no  notice  from  tbe  owner  is  required, 
so  tliat  tbe  subcontractor  may  act  Int^ii- 
goitly,  then  It  was  Intended  that  no  notice 
is  required  from  the  subcontrad»r  to  the 
owner ;  and,  as  the  statute  does  not  require 
the  contract  to  be  filed  in  cases  where  it  is 
9600  or  less,  then  the  subcontractor  Is  not 
required  to  serve  a  notice  In  snch  case. 
Hence  tbe  contention  of  appellant,  owner,  Is 
untenable  that  It  may  have  a  contract  of 
9G0O  or  leBE^  not  In  writing,  and  no  memoran- 
dum filed  or  other  notice  ^ven  of  It ;  yet  the 
claimant  must  nevertheless  gain  his  IntelU- 
genoe  to  guide  him  from  some  other  source 
and  serve  tbe  notice  the  same  as  If  the  con- 
tract was  in  writing  and  filed.  It  must  be 
assumed  that  the  Legislature  Intended  that 
In  case  of  small  contracts  of  9600  or  less,  or 
where  there  was  none,  that  the  owner  must 
protect  himself  from  Uens  of  subcontractors 
and  materialmen  as  he  was  required  to  do,  In 
all  cases,  by  the  law  of  1889,  from  the  com- 
mfflicement  of  building  up  to  the  last  day  of 
filing  for  record  the  lien  statement  It  seems 
plain  also,  from  the  phraseology  of  all  that 
part  of  sections  4025  and  4026  following  the 
requirement  that  all  contracts  over  $500  shall 
be  In  writing,  that  such  part  refers  only  to 
written  contracts  (that  is,  contracts  over 
$500) ;  and  that  tbe  written  notice  required 
therein  refers  only  to  written  contracts.  As 
suggested  by  Scott  In  tbe  case  of  Curtis 
V.  Nunns,  supra,  it  would  be  a  strange  re- 
quirement of  the  law  that  a  subcontractor 
should  be  required  to  give  a  written  notice 
of  intention  to  claim  a  lien  when  tbe  contract 
between  the  owner  and  his  contractor  is  not 
required  to  be  in  writing,  not  required  to  be 
filed,  nor  any  other  requirement  made  of  the 
owner  to  furnish  data  upon  which  the  sub- 
contractor could  act  and  at  the  same  time 
destroy  his  right  to  a  lien  if  he  should  fail 
to  act  intelligently  or  within  the  proper  time. 
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Soch  is  tbe  011I7  reasonable  construction  of 
this  statate,  fair  between  the  owner  and  the 
SHbcontractor,  unless  it  be  held,  according  to 
the  broader  contention  of  the  deftaida&t  In 
MTor,  the  claimant  beretn,  that  even  con- 
tracts of  9600  or  less,  or  a  memorandnm 
thereof,  If  oral,  should  also  be  filed  by  the 
owner.  Though  the  latter  consbnctlon  may 
appeal  to  the  legal  mind,  it  camiot  be  said 
that  such  was  the  intratlon  of  tbe  Legisla- 
ture, because,  it  so  intended,  it  would  not  be 
necessary  to  separate  such  contracts  into  two 
clasBes;  tnrth«ino)%  our  courts  are  more  or 
less  committed  against  it,  as  shown  from  the 
cases  of  Curtis  t.  Nnniu,  supra,  64  Colo,  at 
page  S67,  lai  Pac.  ^13,  and  Foley  t.  Coon,  41 
Colow  43%  435,  93  Pac;  13,  wherein  Oie  opin- 
iaa  indicates  that  "in  certain  cases"  only 
must  contracts  be  filed. 

It  Is  contended  that,  as  the  Supreme  Court 
of  California,  under  a  similar  statute  from 
which  it  appears  our  statute  was  derived, 
has  held,  prior  to  our  adoption  of  it,  that  the 
subcontractor  must  serve  on  the  owner  the 
notice  of  intention  in  all  contracts,  whether 
oral  or  in  writing,  and  regardless  of  the 
amount  thereof,  therefore  our  courts  should 
follow  such  GaUfomla  decisions.  Tbe  fol- 
lowing reasons  are  given  for  not  following 
the  California  construction: 

First  Tbe  courts  of  that  state  have  con- 
tinuously followed  tbe  New  Tork  system  and 
held  that  subcontractors'  liens  are  subordi- 
nate to  the  state  of  the  account  between  the 
owner  and  tbe  contractor  under  statutes  of 
that  atete  similar  in  all  material  respecte  te 
our  stetute  of  1889,  .while  our  courte  In 
construing  that  stetute  have  followed  tbe 
Pennsylvania  system  and  held  the  contrary. 
Prior  to  1885  the  Hen  statutes  of  California, 
back  as  far  as  1872,  were  practically  the 
same  as  our  stetute  of  1889  giving  a  direct 
Hen  to  subcontractors,  not  requiring  the  con- 
tract to  be  in  writing  or  to  be  filed  and  not 
reqalrlng  any  notice  of  intention;  yet  Its 
court  held  that,  evm  under  those  statutes, 
the  owner  could  pay  tbe  principal  contractor 
according  to  his  contract,  and  that  the  sub- 
contractors* lien  was  limited  to  whatever 
might  still  be  owing  at  tbe  time  the  lien 
statement  was  required  to  be  filed  by  tbe 
subcontractor.  Wiggins  v.  Bridge,  70  Cal. 
437,  439,  11  Pac.  754 ;  McCante  v.  Bosh,  70 
Cal.  125,  126,  11  Pac,  601.  Our  courts,  on 
tbe  contrary,  have  duly  recognized  the  legis- 
lative enactment  of  1SS9  and  bave  held  that 
under  that  act  the  owner  could  not  pay  the 
contractor  except  at  his  peril  until  after  the 
time  expired  for  tbe  subcontractor  to  file 
his  lien  statement;  and,  when  such  lien 
statement  was  filed,  the  Hen  related  back 
to  the  commencement  of  tbe  work  and  ex- 
tended to  the  full  amount  of  the  contract 
price,  regardless  of  the  paymente  made  by 
tbe  owner  to  the  contractor.  Spangler  v. 
Green,  21  Colo.  605,  609,  42  Pac.  674,  62  Am. 
St        200;  Jarvia  t.  State  Bank,  22  Cola 


309,  8U,  0  Pac  006^  85  Am.  St  Bep.  129; 
Sayre-Newton  Lumber  Co.  t.  Bask,  6  Colo. 
App.  541,  649,  41  Pac.  844. 

Furthermore,  in  the  earn  of  Aste  t.  WU- 
sm,  14  Colo.  App.  328,  60  Fac  848,  Oie  court 
construing  tbe  dedslon  of  Bowen  v.  Asbrer, 
22  Oal.  066,  said:  "Ui  that  case  U  was  held 
that  the  subcontractor  knew  that  diere  was 
a  contract  between  tbe  ownex  and  the  gen- 
eral contractors,  and  this  was  suflkient  to 
put  him  o^n  inquiry,  and  be  was  to  be  eon- 
slderad  as  affected  with  notice  of  the  am- 
tente  and  stipulations  of  this  contract  In 
that  case  also  the  original  eontracter  had 
expressly  1^  his  contract  waived  his  ows 
i^ht  to  file  a  lien,  and  the  court  said  that 
the  subcontractor  had  no  higher  rights  than 
the  original  contractor.  How  far  these  con- 
^derations  affected  the  deddon  does  not  ap- 
pear. In  a  subsequent  case  (Don  v.  Seller^ 
27  OaL  084)  taie  court;  speaking  of  tbe  right 
whiA  the  employes  of  a  contractor  have  to 
assert  a  lien  under  the  statute,  said  that 
they  had  the  right,  not  for  the  reason  that 
the  employer's  property  had  been  benefited 
by  the  labor  or  materials  furnished  by  tbe 
employes,  but  because  they  bad  furnished  tbe 
labor  or  materials  for  the  contractor  to 
whom  the  law  had  granted  a  lien  for  the 
amount  which  became  due  to  him  under  tbe 
contract  in  consequence  of  their  labor  and 
material  It  would  seem,  therefore,  that  un- 
d«r  the  statute  of  that  state,  as  construed 
by  the  Supreme  Court,  tbe  lien  of  a  subcon- 
tractor or  other  employ^  was  not  direct  bat 
depended  upon  the  contract  of  tbe  owner 
with  tbe  principal  contractor."  In  tbe  same 
case  the  coUrt,  referring  to  Jarvis  v.  State 
Bank,  supra,  says  that  tbe  court  In  that 
case  intimates  quite  strongly  that  there  may 
be  serious  doubt  as  to  the  soundness  of  such 
doctrine  in  this  Jurisdiction ;  the  court  then 
cites  several  cases  following  tbe  Pennsylvaula 
system  contrary  to  the  California  doctrine. 

It  would  be  expected,  therefore,  that  tbe 
California  courts  would  construe  the  1885 
law  of  that  state  (which  Is  the  law  from 
which  sections  4025  and  4026,  supra,  were 
derived)  In  conformity  with  their  prerious 
decisions;  but,  considering  the  opposite  view 
taken  by  our  courts  of  the  same  kind  of  a 
law,  It  would  not  be  expected  that  tbey 
would  now  adopt  the  view  of  the  California 
courte  in  construing  said  sections. 

Second.  The  doctrine  In  California  so  con- 
struing the  law  of  that  state  to  18^  has 
been  repudiated  by  the  courte  of  several  states 
that  had  adopted  such  statutes,  and  tbey 
have  held  that  the  subcontractor's  lien  under 
such  statute  was  not  subject  to  the  state  of 
the  account  between  tbe  owner  and  his  con- 
tractor and  have  distinctly  refused  to  follow 
tbe  California  construction.  Hunter  v. 
Truckee  Lodge,  14  Nev.  24;  Merrigan  v. 
English,  9  Mont  113,  22  Pac.  464,  6  L.  R.  A. 
837;  Spokane  v.  McChesney,  1  Wash.  609. 
21  Pac.  198;  Hobbs  t.  SptegAlberg;  8  N.  H. 
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(JohiH.)  222.  5  Fac.  520 ;  Allen  et  aL  t.  Red- 
waxd,  10  miwall,  151,  166u  The  courts  of 
thoae  states  ban.  like  tiie  conrte  of  this 
itate,  constcoed  a  abaUar  law  to  onra  of  1889 
and  CaUfonda'a  mlor  to  1885  differently 
from  the  CaUfomla  oonrts,  althou^  those 
states  had  adopted  the  California  law  exist- 
ing prior  to  1886.  It  would  be  natural  for 
our  courts  to  contlnne  in  their  own  foot- 
steps and  in  the  fbotsteps  of  the  courts  of 
other  states  traveling  the  same  highway.  It 
Is  true  those  other  states  have  not  adopted 
the  California  law  of  1885,  as  this  state  has 
done,  by  taking  from  it  aecttons  4025  and 
4026)  supra*  and  tb^  bave  not  therefore  con- 
stmed  the  proTbdons  of  tbeee  sections,  but 
it  Is  safe  to  say,  from  thcfo  foregoing  de- 
cisions, that,  If  ever  called  upon,  tiiey  would 
nmstme  such  provistons  tlie  same  as  con- 
Btraed  herein.  Our  court  will  now  be  the 
first  outside  of  California  to  construe  them. 

The  first  constmctloD  of  these  provisions 
by  the  Gallfomia  courts  occurred  in  Septem- 
ber, 1890,  less  than  tliree  years  prior  to  our 
adoption  of  them,  in  the  case  of  Kerchoff- 
Cnsner  Co.  v.  Cnnunings.  86  Cal.  22,  24  Pac. 
814  (three  judges  out  of  seven  dlssentiDSd. 
The  opinion  was  based  wholly  upon  a  former 
opinion  that  did  not  warrant  the  advanced 
Tiew  announced;   the  construction  in  that 
case,  however,  baa  been  followed  since,  with 
it  as  a  precedmit  The  following  quotation  is 
given  from  the  opinion  In  the  Kerchoff  Case 
to  ahow  the  California  construction:  "No 
part  of  the  contract  price  under  such  a  con- 
tract ($1,000  or  less,  $500  or  less  In  Colorado) 
need  be  withheld  by  the  reputed  owner;  and 
he  may  psy  the  whole  of  It  to  the  contractor 
before  the  commencement  or  after  the  com- 
pletion of  the  work  unless  ttie  notice  pre- 
Bcrlbed  Is  given."   It  will  be  seen  that  such 
construction  Is  that  no  part  of  sections  402S 
Uii  4026,  following  the  provision  as  to  con- 
tracts necessary  to  be  In  writing,  applies  'to 
contracts  of  $500  or  less  except  the  provision 
reiinlrlng  notice  to  be  given  by  a  sobcon- 
tiactor  and  materialman.  What  good  would 
notice  do  if  the  owner  could  pay  the  con- 
tractor in  fall  btfore  the  commencement;  of 
the  woA7   And  why  should  the  burden  of 
these  requirements  be  sustained  by  the  sub- 
contractor in  all  cases  and  the  owner  be  re- 
lieved therefrom  where  the  contract  is  $500 
or  less?    Such  construction  practically  de- 
prives a  subcontractor  and  materialman  of 
ui;  lien  where  the  contract  price  is  $500  or 
less.  It  la  contrary  to  the  spirit  and  purpose 
of  such  lien  laws  and  contrary  to  the  general 
view  of  onr  courts. 

[1]  Furthermore,  the  Incorporation  of  these 
two  Bections  into  onr  lien  law,  then  existing, 
most  be  construed  In  harmony  with  the  entire 
law  and  the  general  policy  and  purpose 
thereof  In  this  state,  and  not  necessatlly  in 
conformity  with  the  decisions  of  another 
state  following  lines  parallel  with  a  different 
view  and  a  different  system.  The  conclusions 
lierelQ  reached  meet  the  d^nands  of  Justice 


so  tlutt  liens  may  be  had  by  subcontractors 
and  materialmen  when  ttie  contract  la  tot 
or  less,  the  same  as  when  It  is  for  a 
greater  sum,  without  requiring  them  to  give 
a  prescribed  written  notice  without  any  cer- 
tain information  or  recorded  data  upon  which 
to  rely,  especially  so  as  onr  statute  does  not 
require  the  owner  to  retain  the  15  per  cent, 
of  the  contract  price  until  after  the  date  for 
filing  the  lien  statement  as  tbe  Oallfomla 
law  requlro. 

In  regard  to  the  owner's  contention  con- 
cerning peraonal  service  upon  the  contractor 
and  the  necesdty  of  a  personal  Judgment 
against  him,  it  is  comduded  that  the  con- 
structlTe  service  had  and  provided  by  the  lien 
act  was  snffldent  to  enforce  the  lien,  and 
tluit  the  publication  of  tlie  alias  summons 
was  without  substantial  Injury  to  the  owner. 

Judgment  affirmed. 

OUNNINOHAM,  P.  J.  (dissenting).  Our 
Lien  Act  hen  under  consideration  Is  almost 
an  vixuA  duplicate  of  the  Mechanic's  (Uen 
Act  ct  California,  as  the  same  existed  in 
1899  (St  1890,  p.  33),  the  date  of  the  adoption 
of  our  act  (Laws  1890,  c.  118);  tbe  chief 
difference  In  the  two  acta  being  that  in  Gall- 
fomia building  contracts  exceeding  $1,000  are 
required  to  be  recorded,  while  in  our  act  the 
amount  of  such  contracts  was  reduced  from 
$1,000  to  $600.  No  one  can  read  the  Califor- 
nia act  and  our  own  without  coming  to  the 
conclusion  that  whoever  prepared  the  bUI 
which  our  Legislature  passed  must  have  had 
constantly  before  him  the  California  statute. 
I  believe  the  statute  of  no  other  state  is  so 
nearly  like  our  own.  Before  our  act  had  been 
adopted,  the  California  courts  had  frequently 
placed  a  construction  upon  their  statutes 
quite  contrary  to  the  conclusion  reached  in 
the  majority  opinion  In  this  case.  Sldlinger 
V.  Kerkow,  82  CaL  42,  22  Pac  932;  Kerch- 
off-Cuaner  Co.  v.  Cummings,  86  Cal.  22,  24 
Pac  814;  Denlson  v.  Borrell,  119  CaL  180,  61 
Pac.  1.  Upon  an  examination  of  these  eases 
It  will  be  seen  that  that  state  had  at  least 
thrice  held  that  a  contract  under  $1,000  ($600 
in  OUT  state)  need  not  be  recorded,  but  that 
laborers  and  materialmen,  where  the  con- 
tract was  less  than  that  sum,  could  acquire 
no  right  whatever  as  against  tbe  owner  with- 
out first  serving  a  preliminary  notl(»  (or,  as 
It  is  sometlmea  caUed  In  California,  a  "stop 
notice"),  and  that,  when  such  preliminary  no- 
tice was  served,  the  right  of  the  claimant 
was  limited  to  the  money  in  the  bands  of  the 
owner  intercepted  by  this  notice  or  to  the 
amount  to  become  due  the  contractor  after 
the  serving  of  the  same. 

In  Be  Inheritance  Tax  v.  Macky's  Estate, 
46  Colo.  79,  at  92,  102  Pac.  1076,  at  1079,  our 
Supreme  Court,  In  a  unanimous  opinion,  pa-r- 
ticlpated  In  by  the  entire  bench,  gave  to  this 
rule  of  statutory  construction  great  force,  re- 
ferring to  It  in  this  language:  "As  our  law 
was  adopted  after  that  decision  was  ren- 
dered, the  stterances  «C  tiw  Illinois  court 
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come  to  ns  with  a  force  like  nnto  tbat  of  a 

legislative  enactment." 

The  majority  opinion  Is,  In  my  judgment, 
arrived  at  by  violating  the  rule  of  statutory 
construction  here  under  condderation  and  by 
refusing  to  follow  the  doctrine  touching  this 
rule  as  announced  in  the  Macby  Case. 

For  these  reasons  I  am  compelled  to  dis- 
sent. 


6BBAT  WESTERN  SUOAR  GO.  t.  F.  H. 
OILGKGST  LUMBER  CO. 

(Court  of  Appeals  of  Colorado.  Nov.  10,  1913.) 

1.  Mechanics'  Liens  (|  281*)  —  Action  to 
Enfobce — SnFFiciENCT  of  Evidence— Skbv- 
ICB  OF  Lien  Siateuent  oh  Aqent. 

Where  the  answer^  in  an  action  to  enforce 
a  mechanic's  lien,  admitted  tbat  defendant's  al- 
leged agent,  to  whom  a  copy  of  the  statement 
of  lien  was  delivered,  was  cashier  and  book- 
keeper of  his  sugar  factory  at  the  place  where 
the  building  was  constructed,  and  there  was  no 
contention  that  he  was  not  fully  informed  by 
tbe  service  as  made  or  was  In  any  way  injured 
or  prejudiced,  the  proof  of  agency  was  suffi- 
dent 

[Ed.  Note.-— For  other  cases,  see  Heehanics' 
Liens,  Cent  Dig.  H  066-672;  Dec  Dig.  I 
281.»j 

2.  Hecharics*  Lone  (|  281*)  — Aotioh  to 
Enfobce— SirmoiENCT  of  Evidence— Use 
ov  Matebials. 

Evidence,  in  an  action  to  enforce  a  me- 
chanic's lien,  held  sufficient  to  show  that  the 
materials  were  used  in  the  construction  of  a 
certain  building. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  i|  568-572;    Dec.  Dig.  | 

Cunningham,  P.  J.,  dissenting. 

Error  to  District  Court,  Weld  Comity;  Har- 
ry P.  Oamble,  Jadge. 

Action  by  the  F.  H.  Ollcreat  Lumber  Com- 
pany against  tbe  Oreat  Western  Sugar  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

H.  N.  Haynes,  of  Greeley  (Charles  W.  Wa- 
terman, of  Denver,  of  counsel),  for  plaintifC 
In  error.  R.  G.  Strong  and  C.  E.  Southard, 
both  of  Greeley,  for  defendant  In  error. 

MOBOAN,  J.  On  rehearing ;  original  opta- 
lon  withdrawn  and  the  followlzig  snbstltated: 

This  case  InrolTes  a  writ  of  error  similar 
in  ev^  material  respect  to  case  No.  3870 
(136  Pac.  653),  of  this  court.  Just  decided, 
except  tbat  in  this  case  Oie  answer  of  the 
owner  does  not  state  the  contract  price  be- 
tween it  and  the  contractor  for  the  constme- 
tlon  of  the  house,  and  with  the  further  ex- 
ception that  In  tills  case  the  owner  contends, 
in  addition  to  the  errors  assigned  In  the  oth- 
er case^  tbat  the  ll&x  claimant  did  not  prove 
that  the  p»8on  on  whom  the  copy  of  the  lien 
stetement  was  served  tos  tbe  agent  of  tbe 
owner,  sodi  agency  being  an  Issue  and  the 


burden  being  upon  the  Hen  claimant;  snd 
that  the  evidence  of  the  claimant  was  In- 
sufficient to  prove  that  all  material  for  which 
the  lien  is  claimed  was  received  by  the  con- 
tractor and  used  In  the  building.  The  ab- 
sence of  a  statement  in  the  answer  as  to  the 
amount  of  the  contract  price  renders  the 
answer  less  sufficient  to  constitute  a  defense, 
under  tbe  conclusions  reached  In  the  other 
case,  than  the  answer  In  that  case;  hence  tbe 
views  announced  in  tbat  case  govern  the  con- 
tention here. 

[1]  As  to  the  proof  concerning  the  agency 
of  Crawford,  the  person  on  whom  the  copy  of 
the  lien  statement  was  served,  it  is  sufficient 
to  warrant  the  foreclosure  of  the  lien.  TIils 
contention  is  highly  technical  because  there 
is  no  statement  in  the  answer  nor  any  con- 
tention in  the  record  or  the  briefs  that  the 
owner  was  not  fully  inforined  by  the  service 
as  made  or  that  it  was  in  any  way  Injured 
or  prejudiced.  The  answer  itself  stetes  that, 
when  the  copy  of  the  statement  was  deliver- 
ed to  said  Crawford,  the  owner  was  not  in- 
debted to  the  contractor  in  any  sum  what- 
ever, and  that  long  prior  thereto  the  owner 
had  paid  the  contractor  In  fulL  The  answer 
admite  that  Crawford  was  cashier  and  book- 
keeper of  the  owner's  sugar  factory  In  the 
town  where  the  evidence  showed  the  building 
vras  constructed;  and,  as  the  sugar  com- 
pany was  a  foreign  corporation  and  was  con- 
structing this  building  as  sucb,  tbe  proof  was 
sufficient  in  this  regard  under  the  circum- 
stances. 

[2]  The  proof  was  also  sufficient  that  the 
materials  were  used  In  the  ccnstnictioD  of 
the  building.  It  app^rs  from  the  evidence 
introduced  by  the  claimant  that  none  of  the 
Items  of  account  for  which  the  lien  Is  claim- 
ed were  delivered  elsewhere  than  "at  the 
Job,"  and  that  no  other  stmctore  vas  being 
bdilt  by  the  said  contmctcv  or  his  meai  near 
said  job  at  the  time  ot  the  deliveries.  Tbe 
evidence  shows  that  Uie  mtrles  of  the  items 
were  just  and  true  and  made  in  tlie  regular 
course  of  business.  One  witness  testified 
that  be  vrould  not  say  that  every  one  of  said 
pieces  went  Into  the  building,  but  he  would 
say:  ''All  that  I  know  abont  it  Is  they  were 
delivered  there."  **!  knew  tbat  practically 
the  quantUr  of  repairlnK  and  alterations 
done  there  renulred  about  such  deliveries  as 
I  made.  I  saw  the  pondi  columns  and  win- 
dows put  In ;  also  many  other  things  hauled 
I  saw  in  the  house  there,  put  into  the  build- 
ing." This,  together  wiOi  oth^  testimony 
Identifying  the  building  with  the  materials 
furnished,  was  suffldent;  the  owner  intro- 
ducing no  testimony. 

-  For  these  reasons,  together  with  those 
given*  in  case  No.  3870,  the  judgment  is  af- 
firmed. 

GtJNNINGHAU,  P.  J.,  dissents. 
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UcCOUB  T.  FOURTH  JUDIOIAL  DIST. 
COUBT  IN  AND  FOR  ELKO  COUN- 
TY et  al.   (No.  2,093.)  • 
(SnpTone  Court  of  Nevada.    Nov.  11,  1913.) 

1.  Graitd  Jubt  a  19*)— Objections  to  Ju- 
BOSS— Waitub— UNTnn:i,r  Objection. 

Under  Rev.  Lawa,  |  700S,  permittlDg  an  in- 
diridaal  grand  juror  to  be  challenged  on  the 
ground  that  he  is  an  alien,  and  section  7010  pro- 
viding that  an  accused  can  tabe  advanta^  of 
an;  objection  to  the  panel  or  to  an  individual 
pand  juror  "in  no  other  mode  than  by  chal- 
lenge," an  accused  waived  his  right  to  object 
that  one  of  the  jurors  was  a  resident  of  another 
state  bj  waiting  until  time  for  pleading  to  the 
indictment,  more  than  two  weeks  after  the  im- 
paoeliDg.of  the  grand  jury,  when  opportonity 
W88  given  his  counsel  to  chaUange,  though  accus- 
ed was  not  then  present 

[Ed.  Note.— For  other  cases,  see  Grand  Jui7, 
Cent  Dig.  i|  63-65;  Dec.  Dig.  S  19.*] 

2.  Gbahd  JtJBT  4  19*)— Objsctiohs— Tux  or 
Makhto— Kkowlkdgs  of  Law. 

One  held  to  answer  to  the  grand  jury  was 
bound  to  know  the  proriaioiw  of  the  Code  relat- 
ing to  the  time  chaUoageB  mnit  be  interpowd  to 
the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Qrand  Juir. 
Cent  Dig.  U  63-65;  Dec  Dig.  {  19.*J 

3.  CBnmrAL  Law  ({  1106*)— AppkaI/— Habm- 
UBB  Ebbob. 

Since  the  stste  could  have  prosecuted  the 
offense  of  horse  stealing  by  informatioQ,  special 
Uijury  will  not  result  to  accused  by  trying  him 
upon  an  Indictment,  though  one  of  the  grand 
jurors  who  found  it  was  a  nonresident. 

[Ed.  Note.~For  oUwr  easee,  see  Criminal 
Uw,  Cent  Dig.  H  8100-8102,  8107-3118;  Dec 
Dig.  $  1166.*] 

1  PBoaiBrnoN     9*>— Pubposs  ot  Wbit. 

Under  Rev.  Laws,  i  D708,  providing  that 
the  writ  of  prohibition  arresta  the  proceedings  of 
any  tribunal  which  are  without  or  In  excess  of 
its  jurisdiction,  the  writ  will  only  Issue  where 
there  is  an  exercise  of  functions  without  or  in 
excess  of  the  jurisdictioa  of  the  prohibited  tri- 
bunal. 

_  [Ed.  Note.— For  other  caaei,  see  Prohibition, 
Cent  Dig.  I  35;  Dec.  Dig.  |  9.* 

For  other  definitions,  see  Words  and  Phrases. 
Tol.  6,  pp.  8668-5674;  vot  8,  p.  7767.J 

HcCanwn,  J.,  dissenting. 

Application  for  writ  of  prohibition  by  F. 
B.  McComb  against  the  Fourth  Judicial  Dis- 
trict Court  of  -the  State  of  Nevada  in  and 
for  the  Cqonty  of  Mko  and  Honorable  E.  J. 
Ij.  Taber,  Presiding  Jodge.  .^Ucatlon  de> 
Died. 

A.  J.  Weber,  of  Salt  Lake  City,  Utah,  and 
James  Dysart  and  R.  O.  Van  Fleet,  both  of 
Elko,  for  petitioner.  George  B.  Thatcher, 
Atty.  Gen.,  and  B.  P.  Carvllle.  Dist  Atty., 
Cnrler  &  Oedn^,  and  Henderson  &  Caine,  all 
of  Elko,  for  respondents. 

TALBOT,  C.  S.  This  la  an  applicaUon  for 
a  writ  of  prohibition  to  enjoin  the  Fourth  judl- 
(^1  district  court,  Elko  county,  and  the  Hon- 
orable E.  J.  Ia  Taber,  presiding  judge  there- 
of, from  trying  F.  B.  McComb  because  one  of 
the  grand  jurors  was  a  resident  of  the  state 
of  Wyoming  at  the  time  of  the  fludlng  of  the 
indictment  against  him  for  grand  larceny. 


Under  a  criminal  complaint  charging  horse 
stealing,  and  after  bearing  and  taking  of 
testimony  continuing  from  the  26th  to  the 
30th  day  of  August,  1913,  Phil  S.  Trlplett, 
Justice  of  the  peace  for  "^eUa  township,  on 
the  24tb  day  of  September  ordered  the  appli- 
cant held  to  answer  and  admitted  to  balL 
On  September  23,  1913,  a  grand  jury  was 
drawn,  returnable  October  8th,  Upon  the  im- 
paneling of  the  grand  Jury  on  that  day,  in 
the  absence  of  McComb  and  in  the  presence 
of  bis  attorney,  the  court  asked  if  there  were 
any  challenges  to  the  panel  or  to  any  Indi- 
vidual Juror,  and,  no  challenge  being  Inter- 
posed, the  accused  persons  who  were  in  the 
custody  of  the  sheriff  and  who  had  been 
brought  Into  court  were  remanded  to  Jail. 
On  tlie  following  day  the  grand  Jury  returned 
an  Indictment  for  grand  larceny  against  the 
applicant  and  tb»  arraignment  was  set  for 
October  10th.  At  the  time  of  the  arra^- 
ment  a  Copy  of  the  indictment  was  handed 
to  him,  and  he  was  asked  wheQier  he  pleaded 
guilty  or  not  gnllty,  and  on  motion  of  his  at- 
torney the  court  (odered  that  ho  be  given  uu- 
tU  October.ieth  In  which  to  plead  to  the  in- 
dictment On  that  day  he  presented  afflda< 
Tits  indicating  that  one  of  the  members  of 
the  grand  Jnry  that  found  the  indictment 
was  a  state  senator  In  Wyoming,  and  that, 
altlion^  he  bad  beei  In  Nevada  much  of  the 
time  for  the  past  two  years,  he  had  declined 
to  register  here  as  an  elector  and  retained 
his  reddence  in  Wyoming.  Thereupon  the 
defendant  moved  the  oonrt  to  set  aside  the 
Indictment  because  it  was  not  ft}und  by  a 
grand  Jury  of  17  men  having  the  qualifica- 
tions of  grand  Jurors  under  ttie  statute  of 
tliis  state,  and  because  the  court  was  without 
Jurisdiction  to  proceed  with  the  trial.  The 
motion  was  resisted  upon  the  ground  that 
the  reasons  advanced  for  setting  aside  the 
indictment  had  been  waived  by  the  defend- 
ant. 

The  Constitution  gives  the  district  court 
jurisdiction  over  all  felonies.  Horse  stealing 
having  been  made  grand  larceny  by  an  act  of 
the  Legislature,  the  trial  of  persons  accused  of 
that  offense  comes  within  the  jurisdiction  of 
the  district  court  and  no  other.  Persons 
diarged  with  the  rammlaslon  of  felonies  are 
entitled  to  be  tried  by  an  indictment  found 
by  a  grand  Jury  consisting  of  duly  gualilled 
electors  resident  In  the  county,  who  are  citi- 
zens of  the  United  States  and  have  been  in 
the  state  six  months,  except  that  prosecu- 
tions may  be  had  upon  Information  under  the 
late  amendment  to  our  Constitution,  which 
now  conforms  to  the  provisions  in  other  states 
for  prosecntlons  by  information. 

Is  this  right  of  the  accused  to  be  indicted 
by  a  legal  grand  Jury,  as  well  as  other  con- 
stitutional rights,  such  as  that  of  having 
counsel,  being  present  at  the  trial,  being  con- 
fronted  by  the  witnesses,  and  having  wit- 
nesses produced  in  his  behalf,  one  so  vital 
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to  the  Jarisdlctlon  of  the  court  that  It  may 
not  be  waived  or  regulated  by  act  of  the  Leg- 
islature? It  may  be  conceded  that  neither 
by  statute  nor  by  Judicial  decision  can  an 
accused  person  be  deprived  of  his  right  to  be 
Indicted  by  a  regularly  constituted  grand 
Jury,  unless  charged  by  Information,  before 
being  tried  for  a  felony.  But  may  not  tbe 
Legislature,  and  in  the  absence  of  statutory 
regulation  the  courts,  require  that  challenges 
to  a  graud  Jury  be  seasonably  made,  so  that 
undue  delay  and  unnecessary  expense  may  be 
avoided  In  the  administration  of  Justice? 

If  the  constitutional  right  of  an  accused 
person  to  be  Indicted  by  a  grand  Jury  com- 
posed of  the  requisite  number  of  qualified 
resident  electors  is  a  Jurisdictional  one  which 
he  cannot  waive,  logically  he  might  raise  the 
objection  any  time  after  conviction  and  ap- 
peal and  before  full  service  of  sentence.  The 
rights  of  persons  who  are  so  unfortunate  as 
to  be  charged  with  crime  should  be  carefully 
guarded,  but  not  to  the  extent  of  allowing 
them  to  cause  unnecessary  delay  and  useless 
expense.  They  cannot  be  deprived  of  their 
constitutional  rights  by  the  Legislature  or 
the  courts  but  should  be  limited  to  a  reason- 
able time  In  which  to  interpose  challenges 
or  make  objections. 

It  1b  not  strange  that  the  dedsions  relat 
lug  to  the  time  at  which  an  objection,  may 
be  made  or  a  challenge  Interposed  or  waived 
are  not  uniform  In  varlouB  Jurisdictions  with- 
out legislative  enactmmtt.  Some  have  beld 
that  the  right  of  challenge  1b  waived  by 
pleading  to  the  indictment  or  by  gfdng  to 
trial,  and  in  rare  inetancea  that  tbe  objeo- 
Uon  to  the  grand  Jary  may  be  made  after 
trial  and  upon  appeaL  If  in  the  absence  of 
statatory  regulation  the  courts  may  deter^ 
mine  the  time  within  which  the  challenge 
must  be  made,  the  matter  may  be  regulated 
by  statute,  and  tbe  Legtalature  may  provide 
that,  If  the  challenge  Is  not  Interposed  within 
a  reasonable  dnu^  It  shall  be  waived,  aa  has 
been  done  in  this  state,  so  long  as  the  ac- 
cused Is  not  deprived  of  a  fair  opportunity 
to  interpose  a  diallenge.  To  allow  the  ob- 
jection to  be  made  after  trial  might  neces- 
sitate the  calling  of  a  new  grand  Jury  and 
trial  Jury  and  the  recalling  of  the  witnesses, 
officers,  and  persona  engaged  in  the  trtaL 
To  allow  the  objection  to  be  made  after  the 
Indictment,  as  is  sought  to  be  done  in  this 
case,  may  necessitate  tbe  calling  of  a  new 
grand  Jury.  This  is  necessary  only  in  cases 
where  the  accused  has  been  indicted  without 
being  previously  held  to  answer  and  where 
he  could  be  given  no  opportunity  to  challenge 
tbe  grand  Jury  until  after  the  indictment 
was  returned,  and  tbe  Code  has  provided 
accordingly.    Revised  Laws,  |  7090. 

[1]  There  Is  no  good  reason  why  an  ac- 
cused person  should  be  allowed  to  wait  until 
after  an  appeal  or  after  a  trial  and  the 
chance  of  securing  favorable  verdict  to  chal- 
lenge tbe  graud  Jury,  nor  why  the  Legisla- 


ture may  not  provide  that  such  duillenges 
must  be  exercised  earlier  If  a  reasonable  op- 
portunity Is  given  to  interpose  his  objectloo 
to  being-  deprived  of  his  constitutional  rlj^t 
or  of  being  put  on  trial  unless  Indicted  by  a 
legal  grand  Jury.  No  one  has  any  vested 
right  in  the  common  law,  except  In  so  far  as 
it  Is  carried  into  the  Ck>nstltntion.  By  legis- 
lative enactment  it  is  in  force  In  this  state 
when  not  In  conflict  with  the  ConstltutioQ  or 
statutes.  As  the  decisions  constituting  the 
common  law  regarding  the  time  and  method 
for  taking  objections  to  grand  Juries  are  con- 
flicting our  Legislature  has  wisely  provided 
that  a  person  who  has  been  held  to  answer 
by  a  committing  magistrate  may  hy  chal- 
lenge interpose  his  objection  to  the  grand 
Jury  at  the  time  it  Is  impaneled,  and  in  no 
other  mode.  Bevlsed  Laws,  Hi  7004,  7005, 
7010.  No  good  reason  Is  apparent  for  holding 
that  this  statute  may  not  control  such  a 
matter  of  practice.  This  is  evidently  intend- 
ed to  give  the  accused  person  an  opportunity, 
with  fair  diligence,  to  timely  assert  his  con- 
stitutional rights  and  prevents  the  delay  In 
the  administration  of  Justice  and  the  useless 
expense  which  might  he-Incurred  If  the  dtal- 
lenges  were  allowed  to  be  lntenH>8ed  after 
trial  or  after  tbe  grand  Jury  has  been  Im- 
paneled, acted  upon  the  case,  and  returned 
an  Indictment  The  grand  Juz7  was  drawn 
two  weeks  in  advance,  and  it  is  not  shown 
tliat  with  reasonable  diligence  or  effort  the 
accused  could  not  have  ascertained  regard- 
ing tbe  disqualification  of  grand  Jurors  and 
Interposed  bis  challenges  at  the  proper  time. 
His  absence  while  on  bail  when  ttte  grand 
Jury  was  Impaneled  Is  no  fault  of  the  state. 

[2]  He  was  bound  to  know  the  iqiedflc 
provisions  of  the  Code,  that  challenges  may 
be  Interposed  at  tbe  time  the  grand  Jnry  is 
impaneled,  and  Utat  objections  to  the  grand 
Jury  or  a  member  Otereof  can  be  made  in 
no  other  mod&  He  was  required  to  oe  pres- 
ent at  all  the  proceedings  In  whidh  he  was 
Interested,  and  he  was  aa  mudi  bound  to 
appear  and  interpose  the  challenges,  or  have 
Us  attorney  do  so,  at  the^tlme  the  court 
asked  if  any  were  to  be  made,  as  persons 
who  ware.hnmglit  Into  court  by  the  sheriff 
for  the  purpose  of  giving  them  an  opportuidtr 
to  Interpose  challenges.  At  section  112;  voL 
1,  Bishop's  New  Criminal  Procedure  (2d  Ed.), 
that  reliable  author  states:  "fctlnce  accused 
persons  may  waive  constitutional  rights,  they 
may  doubtless,  under  some  circumstances, 
waive  the  protection  of  this  provision.  They 
cannot  when  the  effect  would  be  to  create  a 
Jurisdiction  which  the  court  did  not  other- 
wise possess,  as  to  try  one  wholly  without 
accusation.  But  formal  objections  may  by 
statute  be  required  to  be  taken  at  an  early 
stage  of  the  proceeding,  in  the  absence  where- 
of they  will  be  treated  as  waived." 

At  section  996,  997,  Bishop's  New  Criminal 
Law,  it  is  said:  "It  is  a  doctrine  to  which 
there  are  few  exertions  that  a  party  in  a 
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cause  may  mtve  any  right  whldi  tiie  law 
bas  given  bim,  eren  a  coiutltatt<mal  am. 
Tbe  coufta  wlU  refase  to  bear  objecttona  to 
tile  persona  oomposliig  tbe  grand  Jury,  or  to 
the  maimer  In  wbldi  It  ta  Impan^ed,  after 
Uie  case  baa  been  tried  by  the  petit  Jury, 
or,  Indeed,  after  prooeedlnga  eariier  Oian 
tbe  tEiaL" 

Id  TOlnme  Bncy.  P.  &  at  pagea  8BB, 
404,  406,  It  is  aald:  *Tbe  Incompetency  of 
one  grand  Jaror  Is  sufficient  to  render  1h» 
body  111^1  and  findings  by  It  void.  This 
rale  la  subject  however,  to  the  rcqnlrementa 
Id  tbe  varloua  atatea  In  respect  of  the  time 
and  manner  of  raising  sncb  an  objection. 
Bat  the  manner  of  raising  varions  objectiona 
is  not  tbe  same  in  all  jniisdlctlonB,  and  the 
extent  of  the  foregoing  rule  as  to'  waiver  la 
more  or  less  dependent  npon  local  practice. 
On  the  other  band,  wben  the  defendant  is 
beld  to  answer,  be  is  entlfied  to  cballcaige, 
and  bis  rlgSit  cannot  be  denied  blm  unless 
be  waives  it;  but  the  challenge  being,  under 
Boch  drcnmatances,  his  only  remedy  in  many 
states,  be  must  take  advantage  of  bla  privi- 
lege In  proper  time  or  his  rigbt  will  be  waiv- 
ed, even  at  the  time  of  his  privilege,  he 
did  Dot  know  of  the  existence  of  the  objec- 
tions." 

It  is  said  in  24  Cyc.  p.  129,  that  "alienage 
Is  a  diaqualiflcatlon  to  act  as  a  Juror  and 
was  such  at  common  law,  and  one  which 
the  parties  may  waive." 

Blerly,  In '  his  work  on  Juries  and  Jury 
Trials,  at  page  86,  states  that  after  arraign- 
ment and  plea  It  is  too  late  to  challenge,  in- 
dicating that  In  his  opinion  such  objection 
does  not  go  to  tbe  jurisdiction  so  as  to  viti- 
ate sabseqnent  proceedings.  The  conclusion 
Is  that  any  error  in  this  regard  cannot  be 
corrected  by  special  writ 

in  Commonwealth  v.  Freeman.  166  Pa. 
332.  31  AtL  116,  It  was  held  that  a  motion  to 
qtiash  the  panel  after  four  jurymen  had  been 
selected  and  sworn  came  too  late. 

In  Commonwealth  v.  Penrose,  27  Pa.  Super, 
a  111,  112,  it  was  said  In  the  opinion: 
The  disqualification  of  the  juror  was  a 
purely  legal  one  which  did  not  at  all  tend 
to  Impeach  his  capacity,  integrity,  or  im- 
partiality. It  would  have  been  disclosed,  If 
he  had  been  interrogated  at  the  time  he 
was  sworn,  but  the  defendant  voluntarily 
omitted  to  avail  himself  of  tbe  means  at  his 
band  for  Informing  himself  and  the  court 
npOD  the  eabject  He  preferred,  perhaps,  to 
tu>ld  them  in  reserve  to  be  used  in  the  event 
of  an  adverse  verdict,  as  he  had  a  perfect 
rtght  to  do,  if  tbe  position  of  his  counsel  is 
wnecL  We  think,  however,  that  their  posl- 
doB  Is  not  tenable.  In  HoUingswocth  v. 
Dnane,  4  Dall.  3SB  [1  U  BO.  864],  as  the  re- 
port of  the  case  goes,  the  court  after  a  long 
adflBement  npon  tbe  subject  seemed  to  think 
tbat  alienage  might  have  been  a  cause  of 
challenge  before  the  Juror  was  sworn;  but 
npon  an  extoislre  review  of  tbe  authorities 


they  decided  that  advantage  could  not  be 
taken  of  it  after  verdict'  •  *  •  In  Com- 
monwealth V.  Thompson,  4  nill.  21B,  it  was 
beld  that,  although  tbe  alienage  of  a  jnror 
is  good  cause  of  challenge,  Hie  conrt  will 
not  set  aside  the  verdict  of  tbe  jury  in  a 
criminal  case  on  that  ground,  where  the  trial 
has  been  allowed  to  proceed  without  any  ob- 
jection having  been  made  to  the  juror's  dla- 
qualiflcation,  even  where  there  la  evidence, 
from  the  affidavits  of  the  juror  and  tbe 
prisoner,  that  the  fact  of  alienage  was  not 
dlsdosed  by  the  one,  nor  known  to  the  other, 
before  the  triaL  Tbis  dedalon  is  not  binding 
npon  us,  it  is  tme.  We  cite  the  case  because 
tbe  reasoning  of  Judge  Allison  In  support  of 
the  above  conclusion  commends  itself  to  our 
judgment  as  a  sound  and  convincing  exposi- 
tion of  tbe  law  upon  tbe  subject  The  ded- 
cdons  of  tbe  courts  of  the  other  states  upon 
the  subject  are  not  barmonious,  but  tbe 
weight  of  authority  seems  to  be  In  favor  of 
the  conclusion  we  have  reached,  namely, 
that,  under  the  circumstances  to  whlttb.  we 
hare  alluded,  the  court  below  wisely  exer- 
cised the  discretion  committed  to  it  Id  hold- 
ing the  alienage  of  the  Juror  to  be  an  insuffi- 
cient reason  for  setting  aside  the  verdict 
A  colIectlDn  of  many  of  the  decisions  will  be 
found  in  State  v.  Pickett  103  Iowa,  714,  73 
N.  W,  346  [39  L.  K.  A.  302]." 

In  Territory  v.  Harding,  6  Mont  323,  12 
Pac.  750,  the  Montana  statute  provided  for 
the  challenging  of  the  grand  jury  before  it 
was  sworn,  and  that  a  failure  to  make  the 
challenge  should  be  deemed  a  waiver  of  the 
right  to  object  and  it  was  held  that  defend- 
ant had  waived  bis  right  of  challenge  and 
could  not  afterwards  object  that  one  of  the 
grand  Jurors  was  not  a  citizen  of  the  United 
States,  although  he  did  not  learn  that  fact 
until  after  the  indictment  was  found  and  re- 
turned into  court 

In  Territory  v.  Hart,  7  Mont  58,  14  Pac 
774,  and  7  Mont  496,  17  Pac.  720,  the  court 
said:  "Tbe  Juror  Donlothy,  who  was  chal- 
lenged on  account  of  alienage,  was  permitted 
by  the  defendant  to  sit  In  this  case,  through 
a  failure  to  exercise  his  right  of  peremptory 
challenge;  the  accused  having  two  peremp- 
tory challenges  unexhausted  when  he  ac- 
cepted the  Jury.  He  thereby  waived  the  objec- 
tion of  alienage,  if  it  were  otherwise  a  good 
objection,  and  there  was  no  error  of  which 
he  could  properly  complain.  It  has  been 
repeatedly  decided  that  alienage  Is  a  dis- 
qualification of  a  Juror  which  the  defendant 
may  waive  either  expressly  or  by  failure  to 
object  at  the  proper  time.  Territory  v.  Hart 
[7  Mont  42],  14  Pac.  774."  This  position 
was  held  by  the  court  after  thorough  Investi- 
gation and  long  consideration  of  the  au- 
thorities. 

Following  provisions  relating  to  challeng- 
es, the  Code  provides  that  if  the  challenge 
to  tbe  panel  is  allowed,  tbe  grand  jury  are 
prohibited  from  Inquiring  into  the  charge 
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against  the  defendant  by  whom  the  challenge 
Is  Interposed,  and  that,  U  a  challenge  to  an 
individual  grand  Juror  Is  allowed,  he  cannot 
be  present  or  take  part  in  the  consideration 
of  the  charge  against  the  defendant  who  in- 
terposed the  challenge.  Rev.  Laws,  H  7008, 
7009.  Section  7010,  which  provides  that  "a 
person  held  to  answer  for  a  public  offense 
can  take  advantage  of  any  objection  to  the 
panel  or  to  an  individual  grand  juror  In  no 
other  mode  than  by  challenge,"  Is  similar  to 
the  California  statnte.  Kerr's  Cyc.  Pen. 
Code,  §  901. 

In  People  v.  Arnold,  15  Cal.  479,  the  court 
said:  "The  defendant  was  held  to  answer  be- 
fore the  finding  of  the  bill.  He  was  then 
bound  to  make  his  objection  to  the  grand 
jury  on  their  being  impaneled.  It  is  argued 
that  the  defendant  cannot,  by  the  Constitu- 
tion, be  tried  unless  and  until  Indicted  by  a 
grand  jury;  and  that  this  means  a  grand 
jury  constituted  according  to  law;  and  that 
a  bill  by  a  grand  Jury  not  so  constituted  is 
a  nnlUly.  But  the  answer  is  that  the 
Legislature  may  constitutionally  prescribe 
rules  of  practice  In  criminal  or  civil  cases, 
and  that  among  these  is  the  provision  as  to 
the  time  and  mode  of  excepting  to  Irregular- 
ities of  proceeding;  and  it  Is  ordained  that 
exception  to  the  grand  Jury  shall  be  made 
at  a  particular  time.  In  many  of  the  states, 
exceptions  to  particular  Jurors  or  to  the 
panel  are  required  to  be  made  by  plea  in 
abatement  and  cannot  be  heard  unless  so 
made;  yet  the  same  constitutional  provisions 
in  substance  obtain  in  those  states,  and  the 
same  argument  would  hold  that  this  prac- 
tice, long  acquiesced  In  and  upheld  without 
objection  by  the  courts,  Is  unconstitutional." 

In  State  v.  Romero,  18  CaL  94,  it  is  said 
in  the  opinion:  "If  the  prisoner  were  refused 
the  privilege  of  challenging  the  grand  jury 
in  and  by  the  court  of  sessions,  the  Indict- 
ment Is  insufficient  and  worthless;  It  Is  not, 
in  other  words,  a  legal  Indictment,  because 
not  found  by  a  body  competent  to  act  on  the 
case;  but,  to  have  this  effect,  the  prisoner 
must  have  applied  for  leave  or  requested 
permission  to  appear  and  challenge  the  Jury. 
It  was  not  the  duty  of  the  court  of  sessions 
to  bring  him  Into  court  for  the  purpose  of 
exerdaing  this  privilege.  It  Is  the  prisoner's 
business  to  know  when  the  court  meets  and, 
if  be  desires  to  challenge  the  jury,  to  apply, 
if  In  custody,  to  the  court,  to  be  brought  into 
court  for  tliat  purpose;  and,  If  he  fails  to 
do  this,  he  waives  his  privilege  of  excepting 
to  the  paivel  or  any  member." 

However,  the  better  practice  prevails  in 
this  state  of  having  persons  held  to  answer 
brought  into  court  and  given  an  opportunl^ 
ta  challenge  the  grand  jury  at  the  time  it  is 
impaneled. 

In  People  Henderson,  28  CaL  469.  the 
defendant,  under  indictment  for  murder, 
moved  to  set  aside  the  Indictment  on  the 
ground  that  one  of  the  grand  jurors  was  not 
a  taxpayer  and  one  of  them  was  not  a  citbsen 


at  the  time  the  grand  Jury  was  summoned, 
although  he  was  naturalized  before  it  was 
impaneled.  The  court  said:  "Conceding  the 
point  to  be  otherwise  good,  under  these  cl^ 
cnmstances  the  objection  came  too  late,  when 
taken  for  the  first  time  after  indlctmeot 
found.  The  objection  should  have  been 
made  by  challenge  at  the  time  of  the  impan- 
eling of  the  jury.  Crim.  Prac  Act,  H  183. 
189.  297;  People  v.  Golmere,  23  Cal.  632; 
People  V.  Arnold.  15  Gal.  479;  People  v. 
Chung  Lit,  17  CaL  822;  People  T.  Romero,  18 
Cal.  93." 

In  United  States  v.  Gale,  109  U.  S.  67,  69, 
3  Sup.  Ct  3,  4,  27  L.  Bd.  857,  It  is  said  in 
the  opinion :  "We  have  no  Inexorable  statate 
making  the  whole  proceedings  void  for  any 
such  Irregularities.  *  *  *  It  seems  to  be 
requisite  that  all  ordinary  objections  based 
mton  the  disqaallficatlon  of  particular  jurors, 
or  upon  informalities  in  summoning  or  Im- 
paneling the  jury,  where  no  statute  makes 
proceedii^  utterly  Toid,  should  be  taken  in 
limine,  eltlieT  by  diallenga,  by  motion  to 
quash,  or  by  plea  In  abatement  Neglecting 
to  do  tUB,  the  defendant  sbouM  be  deemed 
to  liave  waived  the  liregtdarity.  It  would  be 
trifling  with  Justice  and  would  render  crim- 
inal proceedings  a  farce,  If  such  objections 
could  be  taken  after  vodict,  even  thoo^ 
the  Irregularity  should  appear  in  tlie  record 
of  the  proceedings." 

In  Foreman  v.  Hunter,  69  Iowa,  SCO,  IB 
N.  W.  669,  it  was  held  that  a 'verdict  ten- 
dered by  a  Jury,  two  of  whose  members  were 
aliens,  was  erroneous  but  not  void;  that  tbe 
objection  might  be  considered  on  appeal  but 
could  not  be  taken  by  writ  of  habeas  corpus. 

In  Kalzo  v.  Hlenry,  High  Sheriff  of  Ha- 
waii, 211  U.  8.  148,  29  Sup.  Ct  42,  53  L.  Ed. 
125,  it  was  said  that  the  objection  that  eight 
of  the  grand  jurors  were  not  dttzeus  of  the 
United  States  could  not  be  taken  by  writ  ot 
habeas  corpus  but  by  writ  of  error,  which  Is 
equivalent  to  a  writ  of  appeal  In  tbe  state 
courts.  The  court  said :  "Disqualifications  of 
grand  jurors  do  not  destroy  the  jurisdiction 
of  the  court  in  which  an  indictment  Is  re- 
turned. If  the  court  has  Jurisdiction  of  the 
cause  and  of  the  person,  as  the  trial  court 
had  in  this  case.  Ex  parte  Harding,  120  U. 
S.  782  [7  Sup.  Ct  780,  30  L.  Ed.  824] ;  In  re 
Wood,  140  U.  S.  278  [11  Sup.  Ct  738,  35  L. 
Ed.  50];  In  re  Wilson,  140  U.  S.  675  [11  Sup. 
Ct  870,  35  L.  Ed.  513].  See  Matter  ot 
Moran,  203  U.  S.  96,  104  [27  Sup.  Ct  25,  51 
L.  Ed.  105].  •  •  •  The  objection  may  be 
waived.  If  It  is  not  made  at  all  or  delayed 
too  long.  This  is  but  another  form  of  sajing 
that  the  Indictment  is  a  sufficient  foundation 
for  the  Jurisdiction  of  the  court  In  which  it 
is  returned,  if  jurisdiction  otherwise  exists. 
Ttiat  court  has  the  authority  to  decide  all 
questions  concerning  the  constitution,  organi- 
zation, and  qualification  of  the  grand  jury, 
and  if  there  are  errors  in  dealing  with  these 
auesttons,  like  all  ottaar  errors  of  Uw  oom- 
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mltted  to  the  coarse  of  the  proceedings,  they 
can  only  be  corrected  by  writ  of  error." 

In  State  t.  Larkln.  11  Ner.  325,  Chief  Jus- 
tice Hawley,  speaking  for  this  court,  said: 
"From  these  facts  It  appears  that  at  the  time 
the  grand  jury  was  Impaneled  defendant 
was  not  held  to  answer  before  it  for  any 
offense.  He,  however,  had  the  privilege,  un- 
der the  ruling  of  the  court,  as  well  as  by 
virtue  of  tbe  provisions  of  section  276  of  the 
criminal  practice  act,  to  move  to  set  aside 
the  indictment  'on  any  ground  which  would 
bave  been  good  ground  of  challenge  either 
to  the  panel  or  any  individual  grand  Jnror.' 
*  *  *  Having'  refused  to  ezerdse  this 
privilege,  he  Is  not  in  a  position  to  com- 
plain of  the  ruling  of  the  court  People  t. 
Romero.  18  Cal.  93."  This  la  equivalent  to 
Baying  that  the  accused  is  required  to  Inter^ 
pose  his  objection  to  the  graud  jury  at  the 
time  provided  by  the  statute,  which  in  that 
case  was  before  pleading  to  the  indictment 
because  he  had  not  been  held  to  answer,  and 
which  In  this  case  Is  at  the  Impanelment  of 
the  grand  jury  because  petitioner  had  been 
held  to  answer. 

[3]  As  the  state  is  disposed  to  prosecute 
and  could  have  proceeded  by  Information,  it 
Is  not  apparent  that  special  injury  will  re- 
sult to  the  accused  by  allowing  the  trial  to 
proceed  upon  the  indictment.  Differently 
from  a  foreigner  who  might  be  unfamiliar 
with  onr  language  or  methods,  or  without 
sympathy  for  our  Institutions,  the  fact  that 
the  member  of  the  grand  jury  to  whom  ob- 
jection is  so  seriously  made  is  a  senator  in  a 
sister  state  leads  to  the  conclusion  that  he  Is 
a  citizen  of  the  United  States  and-  of  more 
than  ordinary  ability  and  understanding  of 
our  laws.  It  appears  that  he  has  been  liv- 
ing and  following  industrial  pursuits  In  this 
state  for  the  most  of  the  time  during  the  last 
Tear  or  two,  and  that  his  only  disqualifica- 
tion for  being  a  good  grand  juror  is  his 
Intention  to  retain  his  residence  In  Wyoming. 
Hen  sometimes  maintain  residences  in  differ- 
ent places,  although  allowed  only  one  legal 
residence  as  an  elector. 

Id  order  to  sustain  the  contention  of  the 
petitioner,  we  would  have  to  hold  contrarily 
not  only  to  numerous  dedalons  which  are  In 
conflict  with  others  bnt  to  the  ojtlnlons  of 
teitwrif&rs  as  generally  expressed,  and  we 
would  have  to  set  aside  the  plain  provisions 
nf  our  Code.  The  district  judge  reviewed  a 
onmber  of  authorities  and  properly  held  that 
tbe- accused  had  waived  his  right  to  chal- 
lenge the  grand  jury. 

[4]  The  writ  of  prohibition  will  issue  only 
when  there  is  an  exercise  of  functions  with- 
out or  in  excess  of  jurisdiction.  Rev.  Laws, 
i  5706 :  Knight  v.  District  Court,  32  Nev. 
346.  106  Pac.  358,  Ann.  Cas.  1912D,  143; 
Turner  v.  Langan,  District  Judge,  29  Nev, 
281,  88  Paa  1083. 
Tbe  application  for  the  writ  Is  denied. 

KOHCROSS,  J.,  eoncom 


McCABBAN,  J.  (dissenting).   I  regret  that 

I  cannot  concur  in  thd  opinion  rendered  by 
my  learned  Associates.  My  investigation  of 
this  vital  an3  Important  matter  leads  me  to 
reason  it  out  along  different  lines  from  that 
followed  In  the  prevailing  opinion. 

On  September  24th  the  petitioner  was  held 
by  the  Justice  of  the  peace  of  Wells  town- 
ship to  answer  to  the  charge  of  grand  lar- 
ceny and  admitted  to  bail.  On  the  23d  of 
September,  1913,  the  judge  of  the  district 
court,  in  and  for  Klko  county,  and  Isaac 
Qrlswald,  one  of  the  county  commissioners 
of  the  county,  proceeded,  as  the  record 
discloses,  to  select  a  grand  Jury  for  the  fall 
(October)  session  of  the  district  court;  that 
the  Judge  and  commissioner  as  a  result  of 
their  proceedings  certified  to  the  clerk  a 
list  of  24  names,  as  the  certificate  set  forth, 
selected  from  the  qualified  jurors  of  said 
county  as  grand  jurors  for  the  fall  (October) 
session  of  the  district  court.  On  the  list  so 
certified  appears  the  name  of  W.  A.  Hyde. 
On  the  24th  of  September,  the  clerk,  pursu- 
ant to  order,  issued  a  venire  directed  to  the 
sheriff  of  the  county  commanding  him  to 
summon  the  24  persons  named  In  the  list  cer- 
tified to  him  by  the  judge  and  commissioner, 
commanding  them  to  be  present  at  the  dis- 
trict court  on  the  8th  day  of  October,  at 
10  o'clock  a.  m.  On  the  day  designated  In 
the  venire,  to  wit,  the  8th  day  of  October, 
the  court  selected  from  the  number  respond- 
ing to  the  summons  17  members,  among 
which  was  W.  A.  Hyde.  The  court  then 
asked  if  there  was  any  challenge  to  the  pan- 
el of  the  Jury  or  to  any  Individual  Juror.  It 
appears  from  the  testimony  of  the  district 
attorney  that  at  this  time  Mr.  Jas.  A.  Dysart, 
one  of  the  attorneys  for  the  petitioner,  was 
In  court  The  minutes  of  the  court  set  forth  : 
I  "There  being  no  challenges,  the  court  ap- 
]  points  Frank  Femwald,  Sr.,  as  foreman  of 
said  grand  jury  and  instructed  them  as  to 
their  duties;  the  grand  Jury  then  retired  for 
deliberation  and  InvestlgaUon."  The  grand 
jury  so  Impaneled  returned  an  Indictment 
against  petitioner  in  which  Indictment  he  ia 
charged  with  the  crime  of  grand  larceny. 
After  the  filing  of  the  indictment  the  peti- 
tioner appeared  in  court,  with  his  attorfieys, 
and  moved  to  quash  the  Indictment  upon  the 
ground  that  It  was  found  by  a  body  of  men 
which  was  not  In  law  and  In  fact  a  constitu- 
tional grand  Jury,  and  that  said  accusatory 
paper  returned  to  said  court  was  worthless 
and  void  as  an  indictment  and  the  court  had 
no  jurisdiction  to  try  the  defendant  upon  It. 

In  support  of  their  motion  to  quash  several 
affidavits  were  filed,  the  most  significant  of 
wlilch  is  that  of  0.  E.  Gundlach,  which  rends 
as  follows:  "G.  R  Gundlach,  being  duly 
sworn,  deposes  and  says :  That  he  is  a  duly 
appointed,  qualified,  and  acting  constable  of 
the  town  of  Metropolis,  county  of  Elko,  state 
of  Nevada,  and  was,  during  aU  the  time  here- 
inafter mentioned,  such  constable;  that  he 
hu  known  one  W.  A.  Bjd^  who  appeared 
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and  acted  aa  one  of  the  nf&mbers  ot  the  grand 
jury,  who  returned  ftn  Indictment  against 
the  above-named  defendant  on  the  9th  day  of 
October,  1913,  A.  D.,  In  the  county  of  Elko, 
state  of  Nevada,  for  more  than  two  years 
last  p&Bt't  that  he  has  seen  the  said  W.  A. 
Hyde  at  Tarlous  and  divers  times  In  and 
about  the  town  of  Metropolis,  county  of  Elko, 
state  of  Nevada,  for  the  past  two  years; 
that  during  the  year  1912,  A.  D.,  yonr  aCBant 
was  deputy  registration  oQlcer,  duly  appoint- 
ed and  quallQed  for  the  precinct  of  Metropo- 
lis, in  the  county  of  Elko,  state  of  Nevada ; 
that  in  the  discbarge  of  his  duties  as  such 
registration  officer,  a  few  days  'before  the 
closing  of  the  list  of  registered  voters,  In  the 
month  of  October,  1912,  A.  D.,  your  affiant 
approached  the  said  W.  A.  Hyde  and  asked 
him  if  he  wished  to  register  as  an  elector 
of  the  county  of  Elko,  state  of  Nevada,  for 
the  coming  general  election  of  1912,  A.  D.; 
that  In  reply  to  said  request  of  yonr  affiant 
the  said  W.  A.  Hyde  stated  to  your  affiant 
that  be  did  not  wish  to  register  as  an  elector 
In  the  county  of  Elko,  state  of  Nevada,'  for 
tlie  reason  that  he  did  not  reside  in  the  coun- 
ty of  Elko,  or  the  state  of  Nevada,  or  the 
prednct  of  Metropolis;  that  rather  at  the 
time  of  said  conversation  he  was  a  resident 
of  the  state  of  Wyomlog;  that  he  was  at 
said  time  of  said  conversation  the  duly  elect- 
ed, qualified,  and  acting  state  senator  of  the 
state  of  Wyoming;  that  he  Intended  to  at- 
tend the  session  of  the  Legislature  of  that 
state,  which  would  conrene  in  January  of  the 
year  1913,  A.  D. ;  that  an  attempt  would  be 
made  at  that  time  to  unseat  him  as  a  mem- 
ber of  said  Legislature  upon  the  ground  that 
he  was  a  nonresident  of  the  state  of  Wyo- 
ming ;  that  If  he  signed  the  registration  roll 
in  the  county  of  Elko,  state  of  Nevada,  he 
would  legally  become  a  resident  of  the  state 
of  Nevada,  which  it  was  his  intention  not  to 
do;  that  thereafter  your  affiant  saw  the 
said  W.  A.  Hyde  In  and  about  the  town  of 
Metropolis,  state  of  Nevada,  until  the  begin- 
ning of  the  year  1913,  A.  D..  when  he  de- 
parted from  said  town  of  Metropolis  to  at- 
tend the  session  of  the  Legislature  then  be- 
glnidng  in  the  state  of  Wyoming ;  that  your 
affiant  lives  in  the  town  of  Metropolis,  in  the 
county  of  Elko,  state  of  Nevada,  and  has  so 
lived  during  the  times  herein  mentioned; 
that  he  was  in  the  town  of  Metropolis,  county 
of  Elko,  state  of  Nevada,  continuously  from 
the  first  of  the  year  1913  to  the  1st  of  March, 
1913,  and  that  during  said  two  months  he 
never  saw  the  said  W.  A.  Hyde  In  or  about 
the  town  of  Metropolis,  county  of  Elko,  state 
of  Nevada ;  that  on  or  about  the  1st  of 
March,  1913,  A.  D.,  he  met  the  said  W.  A. 
Hyde  in  the  town  of  Metropolis,  county  of 
Elko,  state  of  Nevada,  and  that  the  said  W. 
A.  Hyde  told  your  affiant  that  he  had  Ju^t  re- 
turned from  the  session  of  the  Legislature  In 
the  state  of  Wyoming,  which  bad  Just  ad- 
journed in  that  state,  sine  die,  and  the  said 
W.  A.  Hyde  at  the  said  time  told  yonr  affiant 


that  the  Legislature  of  the  state  of  Wyoming 
had  failed  to  unseat  him  as  a  member  of  said 
body  and  that  he  was  at  the  time  of  said 
conversation  a  member  of  said  body  and  a 
state  senator  of  the  state  of  Wyoming  and 
would  continue  so  to  be  until  the  next  gener- 
al election  In  the  state  of  Wyoming,  In  the 
year  1914,  A.  D."  No  tnonter  affidavits  were 
filed  by  respondent. 

Section  8  of  article  1  of  the  ConsUtntloa 
of  Nevada  prescribes:  "No  person  shall  be 
tried  for  a  capital  or  other  infamous  crime 
(except  in  cases  of  impeachment,  and  in  cas- 
es of  the  militia  when  In  actual  service,  and 
the  land  and  naval  forces  In  time  of  war,  or 
which  this  state  may  keep  with  the  consent 
of  Congress  In  time  of  peace,  and  In  cases  of 
petit  larceny  under  the  regulation  of  the  Leg- 
islature) except  on  presentment  or  indictment 
of  a  grand  Jury,"  etc. 

Section  27  of  article  4  of  our  Constitution 
prescribes:  "Laws  shall  be  made  to  exclude 
from  serving  on  juries,  all  persona  not  quali- 
fied electors  of  this  state,  and  all  persons  who 
shall  have  bem  convicted  of  bribery,  perjury, 
foregery  (forgery),  larceny  or  other  hl^ 
crimes,  unless  restored  to  dvU  rights,"  etc. 

As  to  who  are  qualified  ielectors  within  the 
state  of  Nevada,  section  1  of  article  2  of  the 
Constitution  prescribes :  "Every  male  dtlxen 
of  the  United  States  (not  laboring  under  the 
disabilities  named  In  this  ConsUtutlon)  of  the 
age  of  twenty-one  years  and  upwards  who 
shall  have  actually  and  not  constructively, 
resided  in  the  state  six  monttis,  and  In  the 
district  or  county  thirty  days  next  preceding 
any  election,  shall  he  entitled  to  vote  for  all 
officers  that  now  are  or  hereafter  may  be 
elected  by  the  people,"  etc 

FoUovping  the  provisions  and  directions  of 
the  Constitution  heretofore  quoted,  the  Leg- 
IsUture  of  tbls  state  in  1873  (St  1873,  c.  65) 
enacted  a  statute  entitled  "An  act  concerning 
Juries,"  section  1  of  which  reads  as  follows: 
"Every  qualified  elector  of  the  state,  whether 
registered  or  not,  who  baa  not  been  convicted 
of  treason,  felony,  or  other  Infamous  crime, 
and  who  Is  not  rendered  incapable  by  reason 
of  physical  or  mental  infirmity,  is  a  qualified 
juror  of  the  county  In  which  he  resides,  or  of 
the  county  to  which  it  is  attached  for  Judicial 
purposes." 

From  the  record  In  this  case  it  Is  manifest 
that  the  district  Judge  and  commissioner  in 
attempting  to  select  tEe  grand  jury  In  ques< 
tion  herein  sought  to  follow  section  49^  of 
the  Revised  Laws,  which  in  part  reads  as  fol- 
lows ;  "  •  •  *  Grand  Jurors  may  be  se- 
lected from  the  qualified  Jurors  of  the  couaty 
whether  their  names  are  or  are  not  upon  the 
list  selected  by  the  board  of  commissioners,** 
eta 

It  is  the  contention  of  respondent  in  this 
case  that,  admitting  that  the  Juror  was  not 
a  qualified  elector  in  this  state  and  was  in 
fact  by  his  own  act,  choice,  and  declaration 
a  citizen  of  another  state,  this  dlsqualiflca' 
tlon  could  only  be  taken  adrantase  of  by  pe> 
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dtloiier  chaDense  to  tbe  Jury  at  the  time 
of  the  Impan^ent  of  tbe  grand  jury*  In 
this  respect  It  mut  be  observed  tbat  tbe  stat- 
Qte  (aectloa  miO,  Ber.  Laws)  prescribes:  **▲ 
person  beU  to  answer  for  a  pabUc  (dfense 
can  take  advantage  ct  any  objection  to  the 
pand  or  to  indtvldnal  grand  Jnrors  In  no  oth- 
er  way  than  by  diallenge." 

The  grounds  of  challenge  to  tbe  panel  and 
tbe  only  grounds  prescribed  by  statute  at  all 
are  those  qwdiled  In  section  7004,  Ber. 
Laws,  as  follows:  "A  challenge  to  the  panel 
may  be  Interposed  for  one  or  more  of  the  fol- 
lowing eanses  only:  a)  ^niat  the  requisite 
uomber  of  ballots  was  not  drawn  from  tbe 
Jory  box  of  the  county  as  prescribed  by  law. 
(2)  That  the  notice  of  the  drawing  pf  the 
grand  jury  was  not  given  as  prescribed  by 
law.  (3)  That  the  drairtng  was  not  had  in 
tbe  preeenoe  (tf  the  officers  or  offloer  desig- 
nated by  law." 

Section  7006  prescribe  the  grounds  upon 
whldi  challoige  may  be  interpoMd  to  the  In- 
diridnal  grand  juror  aa  follows:  chal- 
lenge to  an  individual  grand  Juror  may  be  in- 
terposed for  one  or  more  of  the  following 
causes  only:  (IJ  That  he  is  a  minor;  (2)  that 
be  Is  an  alien;  (S)  that  he  Is  insane;  that 
be  Is  If  prosecutor  upon  a  charge  against  the 
dtfendant;  (6)  that  he  la  a  witness  on  the 
part  of  tbe  prosecution,  and  has  been  served 
vlth  process  or  bound  by  an  undertaking  as 
inch;  (jS)  that  a  state  of  mind  ezlsts  on  bis 
part  in  reference  to  the  case,  or  to  eltho; 
party,  which  will  prevent  him  from  acting  im- 
paiUally  and  without  prejudi(»  to  the  sub- 
stantial rights  of  the  party  challei^;lng."  etc. 

The  contention  of  re^ndent  is  that,  as  pe- 
titioner was  present  by  his  attorney  at  the 
time  of  the  impanelment  of  the  grand  jury, 
it  was  his  duty,  if  he  saw  fit,  to  challenge 
dtber  the  panel  or  the  indlvldnal  members 
of  the  jury,  and  especially  In  thJi  Instance  It 
was  bis  duty  to  challenge  the  Juror  Hyde  np- 
on  the  ground  that  he  was  not  a  qualified 
oleetor,  and  they  contend  that,  having  failed 
to  challenge  at  the  impanelment  of  the  jury 
and  before  the  indlctm^t  was  found,  petl- 
tloDer  has  waived  his  right  of  cballoige  and 
cannot  prevail  hercdn. 

It  is  fondamental.  In  cases  of  this  kind, 
that  an  indictment  must  be  found  and  pre- 
leiitea  by  a  lawful  grand  jury.  The  Inten- 
tion of  the  Legislature,  and,  moreover,  the  in- 
tention of  the  framers  of  the  Constltatlou  of 
tbla  states  is  too  clearly  expressed  in  the  sec- 
tiono  of  the  Constitution  and  Code  above- 
looted  to  be  misunderstood.  It  was  tbe  in- 
tention of  the  framers  of  the  Constitution  to 
nfeguard  life  and  indlvldnal  liberty,  and  to 
that  end  they  wisely  provided  and  expressly 
prescTlt>ed  as  to  who  should  be  eligible  for 
jury  duty  in  this  state  and  as  to  who  shonld 
excluded.  Section  27,  article  4,  of  the 
GonsUtntlon,  is  mandatory  In  its  exclusion. 
It  provides  that  laws  shall  be  made  to  ex- 
dode  from  service  all  p^sons  not  qualified 
electors  o£  this  stata   In  an  issne  of  such 


moment  as  tlie  one  at  bar  a  defendant  la  en- 
titled to  danand  the  observation  of  all  the 
formalltiefl  of  the  law.  It  Is  his  constltn- 
tlonal  prtvUege  to  stand  upon  his  strict  le- 
gal rights,  and  he  is  oititled  to  strict  com- 
pliance, on  the  part  of  judicial  and  ministeri- 
al officers,  to  the  legal  formula  prescribed. 

In  the  case  of  State  v.  McNamara,  8  Nev. 
7S,  this  court  said :  "An  indictment  found  by 
a  jury  not  legally  oonstltnted  cannot  be  val- 
id." In  that  case  this  court  quoted  approv- 
iogly  from  the  Supreme  Court  of  California 
in  the  case  of  People  v.Ooffman  (24  Cal.234): 
"The  defendant  is  entitled  to  have  aU  the 
formaUtlea  observed  that  are  prescribed  by 
law  for  ttie  summoning,  drawing,  and  impan- 
eling of  the  Jury,  and,  if  any  omission  or  Ir^ 
regularity  in  that  respect  occurs,  be  la  en- 
titled to  have  the  same  corrected,  and.  If  not 
so  corrected  upon  its  bdng  pointed  out  by 
the  defendant,  it  la  error." 

l^e  ooDtentton  of  respondent,  in  my  judg- 
ment, is  answered  by  the  fundammtal  propo- 
tAOxm  that  It  Is  the  tight  of  tbe  accused  to 
have  the  question  of  his  goUt  passed  upon  by 
a  rompetent  grand  jury,  b^ore  he  can  be 
called  upon  to  answer  to  the  charge  of  crlm^ 
and  a  competent  grand  jury  means  one  com- 
posed of  good  and  lawful  men  and  a  grand 
jury  composed  of  men  not  excluded  by  consti- 
tutional provision.  A  man  Should  not  be  put 
upon  his  trial  npcm  a  charge  preferred  by  a 
body  of  men  who  are  precluded  by  constitu- 
tional provision  and  by  statutory  enactment 
from  preferring  a  Cha^  against  him. 

Section  27,  art  4,  of  the  Constitution, 
excluding  from  service  on  juries  persons  not 
qualified  electors,  either  mans  exactly  what 
It  says  or  it  means  nothing.  It  either  means 
that  none  but  qualified  electors  can  constitnte 
a  valid  jury  or  eUse  It  has  no  force  or  effect 
whatever.  By  that  constitutional  provision 
qnalUed  electorship  is  made  a  prereqntfdte 
for  every  member  of  a  valid  jury.  It  cannot, 
in  my  Judgment;  be  successfully  argued  that 
this  constitutional  provision  could  be  waived 
by  one  accused  even  by  stipulation,  much 
less  by  sUencfe  At  common  law  It  was  neces- 
sary that  Indictments  should  be  fbnnd  by  a 
grand  Jury  composed  of  good  and  lawful 
men.  2  ^wUiks  P.  C  800.  In  this  respect 
Chltty  In  bis  treatise  on  Criminal  Law  says: 
"It  is  perfectly  clear  that  all  persons  serving 
upon  a  grand  Jury  must  be  good  and  lawful 
men,  by  whidh  It  Is  intended  that  they  must 
be  liege  subjects  of  the  King  and  neither 
aliens  nor  persona  outlawed  even  In  a  civil 
action,"  etc. 

At  common  law,  as  will  be  seen  by  the 
earlier  authorities  and  text-writm  on  the  sub- 
ject, none  but  those  who  were  liege  subjects  of 
the  King  and  who  possessed  this  prerequisite 
could  serve  as  grand  jurors.  This  principle 
has  been  carried  down  to  the  present  time 
by  constitutional  and  statutory  enactment, 
and  It  Is  the  same  principle  that  Is  expressed 
In  our  Constitution,  wherein  It  expressly  ex- 
cluded from  service  on  juries  all  persons 
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not  qnolffied  electors  of  the  state.  Section 
27,  art  4,  Constitution  of  Nevada.  By  onr 
Constitntion  and  by  the  laws  enacted  under 
It  proTldlnK  for  the  selection  of  jurors,  quail- 
fled  electorship  is  made  a  fundamental  pre- 
requisite for  the  right  and  privilege  to  serve 
on  Jury  duty.  By  this  prescription  the  class 
from  which  good  and  lawful  Jurors  may  be 
selected  Is  limited  aud  defined,  to  the  exclu- 
sion of  all  others.  It  is  a  constitutional  de- 
mand of  elimination  which  no  one  affected 
thereby  can  waive  either  expressly  or  by 
silence. 

As  was  said  by  the  Supreme  Court  of  Utah 
in  the  case  of  Hopt  v.  Utah.  110  U.  8.  574. 
4  Sup.  Ct  202.  28  L.  Ed.  262.  that  which 
the  law  makes  essential  In  proceedings  In- 
volving the  deprivation  of  Ute  or  liberty  can- 
not be  disposed  of  or  effected  by  Uie  consent 
of  the  accused,  much  less  by  his  mere  failure, 
when  on  trial  and  In  custody,  to  object  to 
nnanthorized  methods. 

Eliminating  everything  in  this  case  save 
the  validity  of  the  Jury  Itself,  would  any  one 
araionaly  contend  Uiat  the  <Uatrict  Judge  in 
this  case  might  have  impaneled  a  valid  grand 
Jury  of  17  men,  every  one  of  whom  was  a 
citizen  of  Wyoming,  sojourners  in  this  state? 
Manifestly  not  '  The  mere  suggestion  is 
ludicrous.  But  why  not  If  the  members  them- 
selves made  no  demurrer  and  were  willing 
to  serve?  When  we  pause  to  ask  the  qnes- 
tlon,  the  reason  appeals  to  a  more  serious 
condition.  The  whole  body  of  such  a  grand 
jury  would  be  void  by  reason  of  a  fundamen- 
tal defect,  by  reason  of  the  fact  that  by  the 
Constitntion  of  this  state  they  were  excluded 
from  the  right  or  privilege  of  being  sum- 
moned or  to  serve  as  Jurors,  although  quali- 
fied in  every  other  respect  Such  a  body 
would  be  devoid  of  that  fundamental  req- 
uisite which  had  Its  origin  in  the  ancient 
pipecept  that  each  to  be  qualified  must  be  a 
liege  subject  of  the  King  and  which,  carried 
down  into  modern  times  and  embodied  in  the 
Constitution  of  this  state,  is  prescribed  to 
be  qualified  electorship.  If  the  whole  panel 
under  such  conditions  would  be  void  will  the 
mere  fact  that  16  good  and  lawful  men  are 
impaneled  and  one  not  possessed  of  that 
qualification  Is  Impaneled  with  them  consti- 
tute a  valid  jury,  when  the  law  says  that 
17  men  possessing  the  qualification  of  elector- 
ship shall  constitute  a  grand  jury  panel?  If 
17  disqualified  men  would  constitute  a  void 
Jury,  how  many  less  than  17  disqualified 
men  will  constitute  a  valid  jury  panel?  If 
a  jury  is  void  by  reason  of  constitutional 
and  statutory  provision,  how  can  a  mere 
waiver  of  objection  to  its  void  nature  make  it 
valid?  The  statute  provides  that  grand  Ju- 
rors may  be  selected  from  the  qualified  jurors 
of  the  county,  and  the  qualified  Jurora  of 
the  county  are  limited  to  those  who  are 
qualified  electors.  If,  by  statutory  enactment, 
the  field  from  which  grand  jurors  m^ht  be 
selected  was  not  limited  to  the  qualified  elect- 


ors of  the  county,  or  If  the  court  had  gen- 
eral powers  in  the  selection  of  grand  Jurors, 
or  if  the  Constitution  did  not  exclude  from 
Jury  duty  all  persons  not  qnalifi^  electors, 
a  different  reasoning  might  follow,  and  stat- 
utes such  as  ours  might  be  considered  as 
directory  in  their  nature.  But  the  Legisla- 
ture had  no  power  to  go  beyond  the  limit 
prescribed  for  It  by  the  Constitution,  even 
it  It  had  been  so  inclined,  which  is  not  the 
case  liere,  and,  in  my  judgment,  the  courts 
have  no  authority  to  sanction  a  departure 
&om  that  which  is  an  imperative  provision 
of  the  Constitution.  In  the  selection  and  im- 
paneling of  grand  Jurors,  courts  should  be 
strict  In  discountenancing  and  discouragiog 
irregulfultles,  and  a  more  strict  compliance 
with  the  plain  provisions  of  the  statute,  in 
matters  of  tMa  kind,  would  avoid  much  of 
what  Is  tenned  "the  law's  delay." 

The  Supreme  Court  of  T^inessee,  in  the 
case  of  State  ▼.  Dnncan,  7  Yerg.  27S,  speak- 
ing through  Mr.  Ohiet  Justice  Catron,  said: 
"Suppose  an  indictment  was  found  hy  a  grand 
Jury,  no  person  composing  of  which  was 
qnalifled?  AU  wlU  admit  the  Indictment 
would  be  mer^  void  In  ftct  and  ought  not 
to  be  answered  if  the  thct  was  made  l^ally 
to  appear.  So,  If  any  one  be  Incompetent, 
it  is  equally  votd*  because  the  proper  num- 
ber to  constitnte  the  grand  Inquest  Is  want- 
ing, and  because  he  who  Is  incompetent  shall 
not  be  one  of  the  triers  of  the  offense  at  any 
stage  of  the  prosecution." 

Section  1025  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Oomp.  St  1901,  p.  720) 
provides ;  "No  indictment  found  and  present- 
ed by  a  grand  jury  in  any  district  or  cir- 
cuit or  other  court  of  the  United  States  shall 
be  deemed  Insufficient  nor  shall  the  trial, 
judgment,  or  other  proceeding  thereon  be 
effected  by  reason  of  any  defect  or  imper- 
fection In  matter  of  form  only,  which  shall 
not  tend  to  the  prejudice  of  the  defendant" 

In  speaking  upon  the  application  of  this 
statute,  Mr.  Justice  Harlan,  In  the  case  of 
Crowley  v.  V.  S.,  194  U.  S.  461,  24  Sup.  Ct 
731,  48  L.  Ed.  1075,  speaking  for  the  Su- 
preme Court  of  the  United  States,  said:  "The 
disqualification  of  a  grand  juror  is  prescribed 
by  statute  and  cannot  be  regarded  as  a  mere 
defect  or  imperfection  In  form ;  it  is  a  mat- 
ter of  substance  which  cannot  be  disregarded 
without  prejudice  to  an  accused." 

The  prevailing  opinion  In  the  case  at  bar 
states:  "As  the  state  is  disposed  to  prosecute 
and  could  have  proceeded  by  information,  it 
Is  not  apparent  that  special  injury  will  re- 
sult to  the  accused  by  allowing  the  trial  to 
proceed  upon  the  Indictment  Differently 
from  a  foreigner  who  might  be  unfamiliar 
with  our  language  or  methods,  or  without 
sympathy  for  our  institutions,  the  fact  that 
the  member  of  the  grand  jury  to  whom  ob- 
jection Is  80  seriously  made  is  a  senator  In 
a  sister  state  leads  to  the  conclusion  that 
he  is  a  ddzen  of  the  United  States  and  «t 
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more  than  ordinary  abiUty  and  onderstand- 1 
iog  of  oar  laws.   It  appears  that  he  has  been ! 
liriDg  and  following  Industrial  pursuits  In  | 
this  state  for  the  most  of  the  time  during  the 
last  year  or  two,  and  that  his  only  disquali- 
fication for  being  a  good  grand  Juror  Is  hU 
intention  to  retain  his  residence  in  Wyoming. 
Men  sometimes  maintain  residences  in  differ- 
ent places,  althoogfa  allowed  only  one  legal 
residence  as  an  elector/*  If  we  were  to  fol- 
low this  reasoning  to  its  logical  conclusion, 
the  Judge  of  the  district  court  of  Elko  county 
might  have  Impaneled  the  entire  Legislature 
of  the  state  of  Wyoming,  If  by  chance  they 
happened  to  be  sojourning  In  the  commnnlty, 
or  being  enticed  by  the  fertility  of  our  soli 
or  the  glory  of  our  scenery  they  came  to 
Klko  county  to  remain  between  sessions. 
The  seriousness  of  the  proposition  before 
Ibis  court  will  admit  ot  no  such  reasoning  In 
my  Judgment.   It  Is  not  a  question  of  prej- 
udice to  the  defendant  or  to  any  person,  nor 
is  it  a  qnestion  of  orerrldlng  the  constitution- 
al prohibition,  so  that  dttmna  of  another 
state,  however  eminent  they  may  be,  can  be 
impaneled  to  alt  as  membors  of  a  body,  the 
tonctions  and  powers  of  which  invade  every 
Bvonie  of  OUT  sodal  compact  and  by  which 
any  one  of  our  people  may  be  put  upon  trial 
for  his  Uberl7  or  lite.  The  qnestion  Is  not 
how  It  may  affect  any  one  or  every  one ;  It 
Is  rather:  la  the  panel  t^lly  constituted? 
Are  Its  members  drawn  from  that  class  with- 
in the  county  possessed  of  the  constitutional 
demand  of  qualified  electorship?   The  Con- 
stitution  and  the  statutes  prescribe  the  lim- 
its to  which  a  court  may  go  In  selecting  grand 
jnrors,  the  manner  of  selection,  and,  above 
aU,  the  citisenship  from  which  the  individual 
members  of  the  panel  may  be  selected  and 
limits  the  court  in  its  selection  to  that  class 
of  iDdlvIdnals  of  the  county  who,  by  act  and 
iDtention,  have  brought  themselves  wltbin  the 
roll  of  electorship.   A  grand  Jury  is  not  a 
bod7,  the  Importance  of  which  should  be 
lightly  r^rded;  It  has  Its  sanction  in  the 
Constitution,  and  the  Oonstitation  prescribes 
the  qualifications  for  its  component  member- 
ship; Its  functions  and  offices  are  sacred  to 
the  insUtutions  of  our  government;   it  in- 
vestigates our  public  officers ;  it  invades  the 
operation  of  the  government  closest  to  the 
people  and  inquires  Into  the  efficiency  and 
bonesty  of  public  servants ;  but  most  of  all 
its  iDvestitnre  gives  it  the  right  to  indict 
UHi  thereby  to  challenge  the  individual  to  his 
Hght  of  liber^  or  life.    The  fundamental 
having  prescribed  strict  rules  for  the 
!«1ectloD,  summoning,  and  Impanelment  of 
such  a  body  and  having  declared  that  the 
prime  requisite  of  every  member  of  that 
Iwdy  la  qualified  electorship  in  the  county.  Is 
it  within  the  province  of  courts  to  say  that 
anrthlng  leas  than  the  demand  and  prereq- 
uisite of  the  Constitution  and  the  laws  en- 
actea  under  It  will  suffice? 
Tba  reasoning  laid  down  in  the  case  of 


Doyle  T.  State,  17  Ohio,  224,  In  a  proceeding 
almost  Identical  to  this,  and  where  the  stat- 
ute relating  to  Jurors  provided  that  they 
should  have  the  qualification  of  electors,  is 
espedally  applicable  here;  it  having  been 
contended  there,  as  in  this  case,  that  the 
objection  was  interposed  too  late.  That  court 
said  in  substance:  No  objection  can  come  too 
late  which  discloses  the  fact  that  a  person 
has  been  put  to  answer  a  crime  In  a  mode 
violating  his  legal  and  constitutional  rights. 
The  doctrine  of  waiver  lias  nothing  to  do 
with  criminal  prosecution.  A  person  can  be 
put  upon  his  defense  on  a  charge  of  crime 
and  be  convicted  of  crime  only  in  the  exact 
mode  prescribed  by  law;  and,  whenever  It 
shall  be  made  manifest  that  the  legal  rights 
of  the  person  charged  have  been  violated,  the 
court  should  permit  the  accused  to  have  the 
benefit  of  the  error.  The  courts  have  the 
power  only  to  try  a  person  who  has  been  in- 
dicted for  crime.  What  an  indictment  is  is  a 
matter  of  law.  Who  shall  constitute  a  grand 
Jury,  how  It  shall  be  summoned,  composed, 
and  organized  is  all  matter  of  constitutional 
and  statutory  provisions.  No  man  can  by  his 
consent  or  will  constitute  a  grand  Jury ;  no 
man  by  express  consent  can  confer  Jurisdic- 
tion upon  a  court  to  try  him  for  crime;  no 
man,  by  express  consent,  can  make  that  an 
indictment  which  is  not  an  indictment 

The  trial  Judge  in  his  able  decision  render- 
ed on  this  point,  and  which  is  before  us  in  the 
record,  said  that,  if  the  objection  had  been 
raised  to  the  Juror  Hyde  in  time,  he  would 
have  been  excused.  How  could  the  petition- 
er's waiver  or  silence,  or  failure  to  raise  the 
objection,  make  that  a  grand  Jury  which  was 
not  a  grand  Jury  in  law?  It  was  not  for  peti- 
aonet  to  make  the  grand  Jury  but  for  the  stat- 
ute, and  that  which  was  void  as  being  with- 
out qualification  conld  create  nothing  more 
valid  than  itself;  hence  the  Indictment  was 
void.  To  say  that  a  person  charged,  by  enter- 
ing a  plea  of  "not  guilty"  to  a  void  and  Invalid  - 
indictment,  could  confer  upon  the  court  pow- 
er to  try  and  sentence  him  does  not  ring  true 
either  in  reason  or  in  law.  Doyle  v.  State,  17 
Ohio,  224;  Crowley  v.  U.  S..  104  U.  S.  461, 
24  Sup.  Ct  731,  48  L.  Ed.  107S;  U.  S.  T. 
Lewis  (D.  C.)  192  Fed.  633. 

The  respondent  contends,  and  the  pre- 
vailing oi^nion  holds  that  petitioner  should 
have  made  this  objection  at  the  time  of  im- 
panelment of  the  grand  Jury.  How  can  this 
be  true  when  the  objection  here  raised,  be- 
ing that  the  Juror  Hyde  was  not  a  quaUBed 
elector,  is  not  embraced  in  any  of  the  grounds 
prescribed  by  statute  for  challenge  to  the  in- 
dlvldual  grand  Juror.  It  cannot  be  success- 
fully argued  that  the  ground  of  challenge  pre- 
scribed by  statute  under  section  7005  "that 
he  is  an  alien"  can  apply  to  cover  the  objec- 
tion raised  here.  The  term  "alien,"  by  its 
general  acceptation  and  in  contemplation  of 
statutes,  generally  means  a  citizen  of  a  for- 
eign country,  one  bom  ont  ot  the  United 
States  and  not  naturalized.    Hennesay  t. 


Digitized  by 


672 


186  PACIFIC  REPORTER 


(Utah 


Richardson.  189  U.  S.  26,  23  Sap.  Ct.  632.  47 
L.  Ed.  697;  Words  and  Phrases  Judldallr 
Defined,  vol.  1.  299. 

The  objection  here  raised  Is  one  that  comes 
from  lack  of  compliance  with  spedflc  con- 
stitntlonal  provision ;  hence  there  is  no  pro- 
vision of  statute  UmltiDS  the  time  in  which 
or  prescribing  the  time  at  wUch  this  ques- 
tion may  be  raised.  It  is  not  embraced  with- 
in any  of  the  gronndB  set  forth  In  section 
7005.  It  being  a  constltntlonal  provision, 
bearing  upon  the  constitutional  rights  of  the 
individual,  he  has  the  right  to  raise  it  at  any 
time  the  same  as  that  of  jurisdiction.  In  my 
opinion  the  question  here  raised  Is  not  con- 
trolled by  any  statute.  The  time  In  which  it 
may  be  raised  or  at  wlilch  It  may  be  raised 
is  not  limited  by  our  Code,  and  it  must  de- 
pend on  principles  of  general  law  applicable 
to  criminal  proceedings  in  civilized  coun- 
tries, and  the  whole  question  falls  squarely 
within  the  rule  as  laid  down  by  the  Supreme 
Ckiurt  of  the  United  States  In  the  case  of 
Crowley  v.  U.  8.,  supra,  and  in  that  case,  un- 
der laws  and  conditions  very  much  analo- 
gous to  those  presented  in  the  matter  at  bar, 
the  court  granted  the  relief  prayed  for. 
.  I  recognize  that  the  prevailing  opinion  in 
this  case  is  In  some  respects  supported  by 
authority;  but  in  view  of  our  constitutional 
provisions  and  the  statutes  enacted  under  it, 
and  reading  them  In  the  light  of  what  in  my 
Judgment  was  the  true  Intention  of  the  fram- 
era  of  our  government,  I  cannot  reach  any 
other  conclusion  than  that,  in  view  of  all  the 
facts  presented  by  the  record  here,  the  writ 
prayed  for  in  this  case  should  have  beea 
granted. 


UTAH  ABS'N  OF  CREDITMEN  BOTIiB 
FURNITURE  CO. 

(Supreme  Court  of  Utah.   Nov.  17.  1918.) 

1.  FrxAniiro  d  8*)— Pbbfbbknoes— Acnoirs 
TO  Rbcovkb— Alleoatioits  of  Oomplajh^ 
Conclusions. 

An  allegation  of  the  complaint,  in  au  ac- 
tion to  recover  a  preference  under  the  federal 
Bankruptcy  Act  (Act  July  1,  1898,  c.  641,  30 
Stat  644  [U.  S.  Gomp.  St  1901,  p.  34181),  that 
the  effect  of  the  transfer  was  to  enable  defend- 
ant to  obtain  a  greater  percentage  of  his  debts 
than  any  of  the  other  creditors  of  the  lame 
class,  was  sot  objectionable  as  a  coDcliuioB  of 
law;  having  Bubstantially  fc^wed  the  lan- 
eoage  of  the  bankruptcy  act 

[Ed.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  SS  12-28^.  68;  Dec.  Dig.  |  a*] 

2.  Bankbuptct  (I  100*)— Rbcovebt  or  Pkef- 

KBENCES— "I  NSOL  VENT. ' ' 

A  person  is  deemed  "insolvent"  whenever 
tile  aggregate  of  his  property,  exclusive  of  that 
which  may  be  conveyed,  concealed,  or  removed 
with  intent  to  defraud  creditors,  and  all  prop- 
erty exempt  to  faim  under  state  laws,  shall  not 
at  a  fair  valaatlon  be  sufficient  to  pay  bis  debts. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S  249;  Dec.  Dig.  {  160.* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  4.  pp.  8647-3666;  voL  8,  p.  7689.] 


3.  Appeal  and  Bbbob  (|  1054*) — SABiiLKas 
Ebbob— Adiosbion  ow  Bvidbnob. 

Any  error,  in  an  action  to  recover  prefer- 
ences under  the  federal  Bankruptcy  Act  (Act 
July  1,  1898,  c.  641,  30  Stat.  644  [U.  S.  Comp. 
St.  1901.  p.  8418]).  in  admitting  in  evidence 
sebedules  filed  In  the  bankmpb^  proeeediagi 
as  evidence  of  the  bankrupt's  assets  and  UaUl* 
ities,  was  not  prej'udicial  to  defendant  when 
tbey  were  not  considered  by  the  appellate  coart 
on  the  question  of  insolvency,  and  the  trial 
court's  finding  thereon  Is  sustained. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  4185,  4186;  Dec.  Dig.  { 
1064.*] 

4.  Appeal  and  Ebbob  ({  1999*)  — Law  or 
Case— RnuKo  on  Fobmbb  Appeal 

A  ruling  as  to  the  admisaibili^  of  evidence 
made  on  a  former  appeal  is  the  law  of  the 
case  on  a  second  appeiu. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  4870-4379;  Dea  Dig.  1 
1099.*] 

6.  Afpeai.  and  Ebbob  (|  1054*)  —  Habhliss 

Ebbob-^Aduission  of  Evidence. 

Any  error  in  admitting  in  evidence,  in  an 
action  to  recover  preferences  under  the  baok- 
ruptc^  law,  the  schedules  filed  by  the  bankrapt 
as  evidence  of  his  assets  and  liabilities,  was  not 
injurious  to  defendant  so  far  as  the  statements 
therein  were  confirmed  by  the  bankrupt's  testi- 
mony for  defendant  at  the  triaL 

[Ed.  Mote.~-For  other  casw,  see  Appeal  sod 
Error,  Gent  Dig.  ff  4186,  tt86;  Dec  Dig.  | 
1054.*] 

6.  Witnesses  (8  392*)- iMpKAOHiaBT-OoK- 
tbadictobt  Statements. 

In  an  action  to  recover  a  preference  glTcn 
by  an  insolvent  ctmtrary  to  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  641.  80  Stat  544 
[U.  S.  Comp.  St  1901,  p.  S418]).  tne  schedules 
of  assets  and  liabilities  filed  In  the  bankruptcy 
proceedings  are  admissible  in  evidence  on  the 
issue  of  insoivency,  to  contradict  evidence  for 
defendant  given  by  the  bankrupt;  his  atten- 
tion having  been  first  called  to  the  conflict 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1249-1261,  1267;  Dee.  Dig.  | 
892.*] 

7.  TniAL  (S  295*)— iNSTBUcnoiTa— CoiiEnBDO' 

TION. 

Instructions  should  be  considered  together. 
[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  IS  703-717;   Dec  Dig.  {  296.*] 

8.  BAlfKBUFTCT  ({  908^— PBBFEBENCBS. 

Where  the  inevitable  result  of  a  trauac' 

tion  between  a  debtor  and  creditor  is  to  create 
a  preference,  it  is  presumed  that  the  creditor 
as  weli  as  the  debtor  intended  to  bring  about 
that  result 

[Ed.  Note.— For  ofb%r  cases,  see  Bankmptcy, 
Cent  Dig.  H  458-162;  Dec  Dig.  f  303.*] 

0.  Bankbuptot  (I  4*)— Pdbpobb  or  Bank- 

aUPTCt  liAW. 

The  object  of  the  bankruptcy  law  is  to 
enforce  equality  among  the  bankrupt's  cred- 
itors. ^ 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  S§  3.  4;  Dec  Diig.  {  4.*] 

la  Bahkbuptct  (I  166*)— Pbefebehom— No- 
tice or  Insolvency. 

One  of  the  officers  of  defendant  corpora- 
tion, which  received  a  part  of  a  bankrapra 
stock  of  goods  uiginally  pnrchaaed  from  it  h^ 
Bpected  the  wtodk  before  it  was  transferred  snd 
was  told  the  amount  of  the  bankrupt's  unse- 
cured liabilites,  and  that  there  were  mortgages 
amounting  to  a  certain  sum  on  the  real  estate, 
and  could  have  ascertained  the  exact  condi- 
tion of  such  real  estate  from  the  county  rec- 
ords, which  would  have  showed  that  the  bunt 
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rapt  had  conveyed  all  of  his  interest  in  the 
nkltj  Bobject  to  the  tnort^^ee  thereon.  Held, 
that  a  finding  was  aatbonaed  that  defendant's 
officer  bad  or  oould  have  had  full  information 
concerning  the  bankrupt's  insolvent  condition. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  260-263.  255-2S8;  Dec.  Dig.  | 

11.  BAirKBUFTCT  ({  303*)  —  PBBRBEN0B8  -~ 
SaVIDBNOB— SiMILAB  TUNaAOTIOITS. 

In  a  suit  to  recover  an  alleged  preference 
con^ting  of  a  return  of  purchased  merchan- 
dist  to  the  seller  while  insolvent  evidence  that 
OB  previous  oocasioBS  the  bankmpt  had  re- 
turned merchandise  to  defendant  and  received 
credit  therefor  was  not  admissible. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  fS  458-462;  Dec.  Dig.  |  808.*] 

12.  Bankbuptct  (S  168*)— Pkefemncis— In- 

TEEEOT. 

Upon  recovering  a  preference  made  con- 
trity  to  the  federal  Bankroptcy  Act  (Act  July 
£  1898.  c  541,  30  Stat.  544  [U.  S.  Comp.  St 
1901,  p.  3418]),  interest  should  be  allowed  from 
the  time  a  demand  is  made  upon  defendant  for 
the  return  of  the  preference,  and,  U  no  formal 
demand  is  made,  from  the  time  suit  is' Inati- 
tnted  to  recover  the  property;  the  commence- 
ment of  the  action  constituting  a  demand. 

[Ed.  Note.— For  otl»r  case*,  aee  Bankruptcy, 
Gent  Dig.  |  234;  Dee.  Dig.  |  168.*] 

Appeal  from  District  Court,  Box  Elder 
County;  W.  W.  Maughan,  Judge. 

Actlpn  by  the  Utah  Association  of  Greditr 
men  against  the  Boyle  Furniture  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  -Affirmed  as  modifled,  and  remand- 
ed, with  directions. 

Halverson  &  Pratt,  of  Ogden,  for  appellant 
Stephens,  Smith  &  Porter,  of  Salt  lAlce  ai7> 
for  respondent 

FBICK,  J.  This  action  was  brought  under 
the  federal  Bankruptcy  -  Act  (Act  July  1, 
1898,  c.  541.  30  Stat  544  [U.  S.  Comp.  St 
1001,  p.  3418])  to  recover  an  alleged  prefer- 
ence. This  Is  the  second  appeal.  See  39 
Utah,  518,  117  Pac.  800,  for  first  appeaL 
This  appeal  was  argued  and  submitted  dnr- 
tss  the  February,  1913,  term.  An  opinion 
affirming  the  judgment  was  handed  down  be- 
fore the  commencement  of  the  May  term  of 
that  year,  but  pending  the  latter  term  ap- 
pellant's counsel  filed  a  petition  for  a  re- 
hearing, which  was  granted,  and  the  Judg- 
ment of  affirmance  was  set  aside,  and  the 
case  was  again  thrown  at  large.  During 
the  present  October  term  the  case  was  again 
argued  by  both  sides  and  resubmitted.  We 
have  again  carefully  gone  over  the  evid^ce 
and  considered  the  arguments  of  counsel, 
and  this  opinion  la  substituted  for  the  former 
one  and  wlU  be  the  only  one  published  In 
this  case. 

[1]  The  first  contention  made  by  counsel 
for  appellant  Is  that  the  complaint  Is  de- 
ficient in  Bobetance,  and  hence  does  not  sup- 
port the  verdict  and  Judgment  rendered  and 
entered  against  the  appellant  In  this  con- 
nection it  Is  contended  that  the  allegation 
that  "the  effect  of  said  transfer  was  to  en- 
able the  said  defendant  (appellant)  to  ob- 
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tain  a  greater  percentage  of  his  debt  than 
any  of  the  other  credltora  of  said  W.  B. 
Jensen  (the  bankrupt)  of  the  same  class"  is 
a  mere  condosion  of  law,  and  hence  leaves 
the  complaint  In  this  case  as  If  no  allegation 
upon  that  subject  had  been  made.  In  mak- 
ing the  foregoing  statement  In  the  complaint 
the  pleader  substantially  followed  the  lan- 
guage of  the  Bankruptcy  Act  It  tias  re- 
peatedly been  held  by  the  courts  that,  among 
other  things,  it  Is  essential  to  allege  in  the 
complaint  that  the  transfer  or  payment  com- 
plained of  will  have  the  effect  of  ^vlng  the 
creditor  to  whom  it  was  made  a  greater 
percentage  of  his  claim  out  of  the  bankrupt's 
estate  than  other  creditors  of  the  same  class 
will  obtain.  The  only  question  is  whether 
an  allegation  substantially  In  the  language 
of  the  statute  Is  sufficient  This  question 
was  squarely  presented  for  dedaion  In  Crooks 
V.  People's  Nat  Bank,  46  App.  Dlv.  836,  61 
N.  T.  Supp.  604,  3  Am.  Bankr.  Rep.  243, 
and  It  was  there  held  that  the  statement 
aforesaid  is  not  a  statement  of  a  legal  con- 
clusion, but  that  it  "is  an  allegation  of  a 
resultant  fact,  and  it  Is  such  facts  and  not 
evidentiary  facts  that  are  to  be  alleged  in 
a  pleading."  The  auction  sabstantlally  lu 
the  language  of  the  statute  was  according 
held  to  be  sufficient  The  sabsequent  case* 
of  Schreyer  t.  CAtlzais*  Nat  Bank,  74  An>* 
Dlv.  478,  77  N.  TC.  Supp.  404,  and  West  v. 
Bank  of  Lataoma,  16  Am.  Bankr.  Reip.  7^ 
16  Okl.  328,  8S  Pac.  469,  merely  make  it 
clearer  that  the  mie  as  laid  down  la  Crooks 
V.  People's  Nat  Bank,  anpra,  ia  the  proper 
one.  Counsel  for  lyipeUant  liave  dted  no 
case  In  support  of  th^r  contentioa  We 
are  of  the  oplnioa  that  upon  principle,  and 
according  to  the  roles  of  pleading;  the  al- 
legatton  la  Boffldent;  and  hence  this  objec- 
tion Is  not  tenable. 

It  is  further  contended  that  no  demand 
for  the  goods  which  are  the  subject  of  the 
action  was  proved.  In  view  of  appellant's 
claim  and  contentions  it  was  not  necessary 
to  prove  a  demand.  It  is  manifest  from 
the  record  that  if  a  demfind  had  been  made 
It  would  have  been  refused  by  appellant 
The  law  does  not  require  a  demand  to  be 
made  when  it  is  clear  that  it  would  have 
been  useless  to  make  it  1  Cyc.  698;  Kim- 
ball T.  Farmers'  &  Mechanics'  Bank,  CO 
Wash.  610,  97  Pac.  748;  Coreland  t.  Kilpat- 
rlck.  38  Colo.  208,  88  Pac.  472. 

[2]  One  of  the  principal  reasons  assigned 
in  the  petition  for  a  rehearing  why  a  re- 
hearing should  be  granted  was  that  we  had 
erred  in  holding  that  there  was  not  suffi- 
cient evidence  of  the  bankrupt's  solvency  to 
require  a  submission  of  that  question  to 
the  jury.  In  Loveland  on  Bankruptcy  (3d 
Ed.)  186,  In  referring  to  what  constitutes 
insolvency,  the  author  says:  "A  person  ie 
deemed  Insolvent  whenever  the  aggregate  of 
Ms  property  exclusive  of  any  property  which 
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may  be  coDveyed,  transferred,  oonceoledt  or 
removed,  or  permitted  to  be  concealed  or  re- 
moved, with  intent  to  defraud,  hinder,  or  de- 
lay his  creditors,  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amoTint  to  pay  hie 
debts."  In  the  foregoing  statement  must  be 
included  all  property  that  may  be  exempt  to 
the  bankrupt  under  the  state  law&  At  the 
last  hearing  we  took  special  pains  to  have 
counsel  for  appellant  point  out  to  ns  all  of 
the  property,  either  exempt  or  otherwise, 
which  they  claimed  was  owned  by  the  bank- 
rupt at  the  time  the  transfer  in  question 
was  made.  We  have  again  carefully  gone 
over  the  whole  list  of  the  property  claimed 
by  cotmsel  and  the  valuation  pnt  upon  It  by 
them,  and,  wlthont  going  Into  details  or 
setting  forth  tiie  several  Items,  we  are  more 
firmly  convinced  than  ever  tiiat  under  no 
possible  view  of  the  evidence  could  a  Jury 
of  reasonable  mm  have  found  that  the  iMmk- 
nipfs  property,  takoi  at  a  fair  valuation  at 
the  time  of  tranafer,  was  sufficient  to 
pay  his  debts  which  were  undisputed.  In- 
deed, from  a  otnudderatlon  of  the  evidence 
most  favorable  to  appellant,  aU  reasonable 
minds  must  arzive  at  but  one  ooncliiston,  and 
that  is  that  the  whole  of  the  bankmpt^s 
proper^  woold  have  Callen  far  short  of  pay- 
ing the  admitted  claims  against  him.  In 
making  the  foregoing  statement,  we  dealie 
to  say  that  we  do  not  do  so  with  the  Inten- 
tion of  reflecting  upon  the  dncerity  of  coun- 
sel or  upon  their  good  faith  In  making  their 
contention,  but  we  make  It  because  we  are 
fully  convinced  that  there  Is  not  snffldent 
evidence  in  the  record  from  which  a  Jury 
could  find  that  the  bankrupt  was  solvent  at 
the  time  of  tbe  transfer.  In  view  that  after 
a  second  argument  we  are  all  <!onvlnced  of 
the  correctness  of  the  foregoing  statement, 
we  shall  refrain  from  setting  forth  the  evi- 
dence or  any  part  of  it  here.  The  only  pur- 
pose that  oould  be  subserved  In  doing  so 
would  be  to  show  from  the  evidence  itself 
that  our  conclusions  are  Justified.  Where, 
as  in  this  case,  we  are  thoroughly  convinced 
that  but  one  result  is  permissible,  we  must 
determine  what  the  result  shall  be.  Where 
counsel  and  this  court  disagree,  we  must 
assume  the  responsibility  of  deciding  who 
shall  prevail.  We  therefore  adhere  to  our 
former  conclusion  that  the  district  court 
committed  no  error  in  determining  as  a 
question  of  law  that  the  bankrupt  was  in- 
solvent at  tbe  time  of  the  transfer. 

It  is  again  contended,  as  It  was  on  the  for- 
mer appeal,  that  the  bankrupt  and  his  wife 
owned  certain  real  property  as  copartners, 
and  that  although  the  title  to  the  same  was 
held  In  the  name  of  the  wife  alone  the 
bankrupt  nevertheless  bad  an  Interest  there- 
in. We  fuUy  considered  that  question  on  the 
first  appeal,  and  there  held  that  there  was 
not  BufOclent  evidence  to  JusUfy  a  finding 
that  the  relation  of  business  partners  ex- 
isted between  the  bankrupt  and  hia  wife  at 


any  time.<  The  evidence  upon  that  subject 
was  even  more  meager  on  the  last  trial  than 
it  was  on  the  former.  In  view  of  that  fact, 
and  for  the  reasons  stated  in  the  former 
opinion  handed  down  on  the  first  appeal, 
we  adhere  to  the  ruling  there  made. 

[3-B]  It  is  next  contended  that  the  court 
erred  In  admitting  in  evidence  the  schedules 
filed  by  the  bankrupt  in  tbe  bankruptcy  pro- 
ceedings as  evidence  of  his  assets  and  lia- 
bilitieB.  We  left  these  schedules  out  of  con- 
sideration in  arriving  at  our  conclusions, 
and  hence.  If  any  error  has  been  committed 
by  the  trial  court  In  that  regard,  it  is  error 
without  prejudice.  Apart  from  this,  how- 
ever, the  weight  of  authority  clearly  sap- 
ports  the  ruling  of  the  district  court  and  the 
rule  laid  down  by  us  in  the  former  opinion, 
which,  in  any  event,  is  the  law  of  this  case. 
But  in  no  event  could  appellant  have  heea 
prejudiced  by  the  introduction  of  the  sched- 
ules on  the  last  trial,  for  the  reason  that  tbe 
statements  therein  contained  were,  to  say  the 
least,  declaratiouB  of  the  bankrupt,  who  was 
a  witness  for  the  appellant  at  the  trial.  This 
much  lie  conceded.  Bis  testimony  on  the 
trial  In  some  respects  confirmed  the  state- 
ments contained  in  the  schedules,  and  in 
others  It  was  la  conflict  therewith.  Bo  fir 
as  the  statements  were  confirmatory  their 
admission  could  not  have  Injured  the  appel- 
lant, and  so  far  as  they  wen  In  conflict  tbe 
respondent  had  a  right  to  show  each  conflict 
after  directing  the  bankrupt's  attention 
thereto. 

[7, 1]  It  Is  farther  atrennoosly  Insisted 
that  tbe  court  erred  in  charging  the  Jury 
with  respect  to  the  question  of  appdlanf  s 
intention  to  receive  a  preference  by  the  trans- 
fer of  the  property  to  It  While  the  district 
court  perhaps  might  have  chosen  language 
which  would  have  been  clearer  and  better 
adapted  to  litform  the  Jury  upon  that  qoes- 
tlon,  yet  we  are  of  the  o^ion  that  when 
all  the  instmctlons  are  considered  together, 
as  they  must  be,  the  charge  as  a  whole  coold 
not  have  misled  the  Jury.  In  instruction  No. 
4  the  court  specifically  informed  the  Jury 
what  respondent  was  required  to  prove  in 
order  to  recover.  No  exception  was  taken 
to  that  instruction  and  no  fault  is  found 
therewith.  Counsel,  however,  contend  tbat 
the  court  charged  the  Jury  that  a  specific  in- 
tent to  make  and  receive  a  preference  need 
not  be  proved,  and  that  this  constituted 
error.  In  thla  connection  it  Is  insisted  that 
under  the  law  in  force  when  the  transfer  in 
question  occurred  a  specific  intent  to  give 
and  receive  a  preference  was  necessary.  The 
court  gave  two  instructions  relating  to  that 
subject  Those  two  instructions  must  be 
considered  together,  as  no  doubt  the  Jury 
considered  them.  If  both  are  so  considered, 
we  are  of  the  opinion  Uiat  the  appellant  has 
no  cause  for  complaint  The  court  did  not 
charge  the  Jury  that  an  intent  to  prefer 
was  not  necessary;  but  what  the  court  in 
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effect  told  the  Jury  was  that  It  was  not  nec- 
essary to  prove  such  an  Intent  by  direct  evi- 
dence, and  that  from  certain  drcumatances, 
if  found  to  exist,  the  Intent  might  be  pre- 
sumed. The  court.  In  charging  the  jury  upon 
this  subject,  evidently  attempted  to  follow 
the  law  aa  laid  down  by  the  United  States 
Circuit  Court  of  Appeals  of  the  Sixth  circuit 
in  the  recent  case  of  Klmmerle  v.  Farr»  189 
Fed.  300,  111  C.  O.  A.  32.  In  that  case, 
after  holding  that  the  Intent  to  prefer  must 
be  shown,  it  is  said:  "The  Intention  to  give 
a  preference  may  be  shown  not  merely  by 
propf  of  actual  intent,  but  by  Its  equivalent 
in  law — that  is,  by  proof  that  the  necessary 
result  of  the  transaction  was  to  create  a 
preference — ^In  which  case  the  Intention  to 
give  a  preference  will  be  presnmed.  Where 
ttie  inevitable  resalt  of  a  transaction  between 
a  debtor  and  a  creditor  Is  to  create  a  pref- 
erence, the  law  will  conclusively  impute  to 
the  debtor  the  intention  to  bring  ahoot  Uie 
result  necessarily  aiiadng  from  the  nature  of 
the  act  which  he  does."  What  Is  to  be  pre- 
Bomed  with  regard  to  the  debtor,  where  the 
drcumatances  governing  them  are  the  same, 
must  also  be  presumed  with  reqtect  tQ  his 
creditor.  The  district  court,  in  the  Instrac- 
don  critldaed,  in  effect  told  the  Jury  Just 
what  is  contained  in  the  foregoing  quotation, 
but  did  80  in  different  language. 

[I]  The  object  of  the  bankruptcy  law  Is  to 
enforce  equality  among  the  bankmpt's  cred- 
itors. That  snch  Is  the  case  Is  clearly  stated 
in  Re  Blonnt  (D.  U)  142  Fed.  263.  In  the 
following  words:  "The  main  object  the 
Bankruptcy  Act  la  to  secure  an  equal  dls- 
trtimtton  of  the  assets  of  an  insolvent  among 
all  Us  creditors  and  prevent  preferences.  And 
it  la  the  duty  of  the  courts  to  carry  this  pur- 
pose Into  effect  to  the  extent  whldi  the  lan- 
Knage  of  the  act  Justifies.  Schemes  and 
artiflces  to  evade  the  letter  and  spirit  of  the 
law  will  not  be  tolerated."  See,  also,  In  re 
John  J.  Coffey,  19  Am.  Bankr.  Bep.  148. 

[II]  The  facts  in  this  case  are  beyond  dis- 
pute that  one  of  the  officers  of  the  appellant 
corporation  personally  inspected  the  stock  of 
nierctiaDdlse  the  bankrupt  had  on  hand  and 
was  told  the  amount  of  the  bankrupt's  un- 
secnred  liabilities  at  the  same  time,  or  about 
the  time  the  transfer  in  question  was  made. 
He  was  also  told  that  there  were  mortgages 
amoonting  to  at  least  $2,600  on  the  real  estate. 
This  officer  was  therefore  charged  with  no- 
tice that  the  real  estate  was  incumbered,  and 
If  he  had  either  sent  some  one  to  inspect  the 
cooDty  records  or  had  taken  the  trouble  to 
%o  the  distance  of  a  few  blocks  to  Inspect 
them  himself  he  would  have  ascertained  all 
about  the  condition  of  the  real  estate.  He 
woald  have  found  that  the  bankrupt  owned 
no  Interest  in  the  real  estate,  but  that  he 
had  conveyed  it  all  subject  to  the  mortgages 
upon  it;  that  is,  that  the  purchaser  had 
agreed  to  pay  the  mortgages  to  the  extent  of 
12,000:   The  loiy  on  that  branch  of  the 


case  were  fully  Justified  in  finding  from  the 
evidence  that  ttie  officer  iu  question  had 
full  information,  or  was  apprised  of  suffi- 
cient circumstances  which  If  followed  up 
would  impart  to  him  full  information,  con- 
cerning the  bankrupt's  Insolvent  condition. 
Moreover,  from  the  overwhelming  weight  of 
testimony  coming  from  disinterested  witness- 
es the  Jury  weife  not  only  Justlfled  in  finding, 
bat  were  almost  compelled  to  find,  that  ap- 
pellant had  received  from  the  bankrupt  about 
all  of  the  salable  or  desirable  goods  he  had 
in  stoclc  The  evidence  Is  all  but  conclusive 
that  after  appellant  had  removed  the  furni- 
ture transferred  to  It  there  was  not  suffi- 
cient left  in  the  bankrupt's  store  to  contin- 
ue in  business,  and  in  fact  he  discontinued 
it  within  a  very  few  days  thereafter.  When 
the  fact  that  the  bankrupt  was  heavily  in- 
debted to  others  for  goods  purchased  by  him 
is  kept  In  mind,  and  that  all  this  was  known 
to  appellant's  officers,  the  conclusion  Is  un- 
avoidable that  both  the  bankrupt  as  well  as 
the  appellant's  offlcera  Intended  that  appel- 
lant should  be  protected  regardless  of  wheth- 
er the  other  creditors  received  payment  for 
their  claims  or  not  The  Jniy,  therefore, 
could  have  arrived  at  but  one  conclusion, 
namely,  that  a  preference  was  tntmded  by 
the  transfer  In  question. 

[11]  It  is  also  contended  that  the  court 
erred  in  refusing  to  allow  appellant  to  prove 
that  it  had  on  other  occasions  taken  goods 
back  from  the  bankrupt  and  had  given  him 
credit  therefor.  The  district  court  in  that 
regard  simply  followed  our  decision  on  the 
former  appeal,  and,  altiiongh  ooausel  have 
assailed  the  correctness  of  that  decision  and 
have  cited  several  cases  which  they  dalm 
hfdd  to  the  contrary,  we,  after  carefully  ex- 
amining those  cases,  are  of  Uie  opinion  that 
they  are  not  in  point  Moreover,  we  can  see 
no  good  reason  why  Oie  role  laid  down  in 
the  former  opini(m  is  ntft  the  right  one.  We 
are  of  the  opinion  that  it  Is  the  right  one, 
and  it  Is  Oientote  adhered  to,  not  only  be- 
cause it  is  the  law  of  this  case,  bnt  because 
In  onr  o^nion  no  other  rule  woidd  be  per- 
missible under  the  drcnmstances  disclosed  by 
this  record. 

[1 2]  Complaint  la  also  made  that  the  court 
erred  In  charging  the  Jury  with  respect  to  the 
allowance  of  interest  Counsel  fbr  appellant 
devoted  Just  six  lines  in  their  printed  brief 
to  this  question,  and  perhaps  for  that  reason 
the  matter  was  inadvertently  overlooked  in 
onr  former  opinion,  and  that  fact  was  one  of 
the  reasons  which  induced  us  to  grant  a  re- 
hearing. The  court  charged  the  Jury  that 
if  they  found  for  the  plaintiff  they  should 
allow  interest  on  the  amount  found  by  them 
to  be  owing  by  appellant  at  the  rate  of  8 
per  cent  per  annum  from  the  date  of  the 
transfer  of  the  property,  which  was  conced- 
ed to  have  taken  place  on  February  14,  1909. 
Counsel  contend  that  interest  should  be  al- 
lowed only  from  the  time  a  demand  la  made 
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for  tlu  restoration  of  the  goods,  and,  as  In 
*nap_Ti«  flprnjin^  was  Bbown,  Interest 
ehovld  have  been  allowed  only  from  the  com- 
mencement of  tbe  action.  In  tbe  case  of 
Kanfinan  t.  Tredwar,  195  IT.  8.  271,  W  Svo. 
Ct  83,  49  li.  ETd.  190.  it  Is  held  tbat  Interest 
fltaonM  be  allowed  at  least  from  tbe  date  tbe 
action  was  conunenced.  It  Is  not  determined 
In  that  case,  howerer,  wlutber  or  not  Inters 
est  might  be  recovered  for  a  period  anterior 
to  tbe  commencem^t  of  the  action.  In  Om- 
men  t.  Talcott  (D.  C.)  175  Fed.  261,  It  Is  held 
tliat  Interest  Is  recoverable  from  the  date  on 
which  the  goods  that  were  transferred  as  a 
preference  were  sold  hj  the  transferee.  In 
Collier  on  Bankruptcy  (9th  Ed.)  827,  It  Is 
said:  "The  Jadgment  should  include  Interest 
from  the  date  of  the  preference."  Traders* 
Nat  Bank  t.  Campbell,  14  Wall.  87,  20  I«. 
Dd.  832  Is  dted  In  support  of  the  statement 
■An  examination  of  the  opinion  in  ttiat  case, 
however,  discloses  tliat  the  court  did  not  pass 
upon  the  qoestlon.  We  are  of  the  opinion 
that  in  view  of  tbe  authorities  interest  should 
be  allowed  from  the  time  It  is  shown  the 
transferee  wrongfully  held  tbe  property  or 
money  received  by  him.  Tbat  is,  from  the 
time  a  demand  is  made  upon  him  to  re- 
turn the  same,  and,  In  case  no  formal  de- 
mand Is  made,  then  from  the  time  a  suit  Is 
Instituted  to  recover  back  the  money  br  prop- 
erty, since  the  commencement  of  an  action 
in  Itself  constitutes  a  demand.  This  role 
seems  to  be  based  upon  the  theory  that  be- 
fore demand  for  the  property  or  money  is 
made  the  i>arty  receiving  and  holding  the 
same,  although  it  may  constitute  a  prefer- 
ence, is,  nevertheless,  not  holding  It  wrong- 
fully, and  that  he  is  not  chargeable  with  In- 
terest until  he  does  so.  In  this  case,  there- 
fore, the  court  permitted  respondent  to  re- 
covw  excessive  Interest  It  Is  conceded  that 
the  transfer  of  the  property  which  constituted 
a  preference  was  ma'de  on  the  14tb  day  of  Feb- 
mary,  1908:  Tbe  record  shows  that  this  ac- 
tion was  commenced  on  the  30tb  day  of 
March,  1910,  or  one  year,  one  month,  and 
sixteen  days  after  the  transfer  was  made. 
Tbe  jury  found  the  value  of  the  propertr 
which  appellant  wrongfully  received  and  lield 
to  be  9735.90.  Under  the  charge  of  tiie  court 
the  Jury  In  their  verdict  allowed  'interest 
thereon  (said  snni)  at  8  per  cent  pw  annnm 
from  the  14th  day  of  February,  1909,  to 
date,"  to  wit,  March  29,  1912.  The  interest 
at  the  rate  of  8  per  cent  per  annum  from 
Febmar^  14,  1909,  the  date  ftf  the  transf», 
to  Bfarch  30, 1910,  the  date  of  the  oonunence- 
moit  of  this  suit,  amounts  to  the  aum  of  {66.- 
87.  The  Judgment  is  therefore  In  excess  of 
what  it  should  be  In  the  sum  Just  stated,  and 
hence  should  be  reduced. 

There  are  two  other  assignments  relating 
to  the  admission  of  evidence.  An  examina- 
tion of  the  record  discloses  that  tbe  rulings 
complained  of,  even  though  they  were  con- 


c^dad  to  be  technical  error,  were,  wr&Qidm, 
of  Uiat  character  which  covld  In  no  event 
have  preJndlMd  the  appellant  in  any  sub- 
stantial li&t. 

For  the  reasons  stetad,  tbe  jndgmoit  of 
the  district  coort  dated  the  29tb  day  of 
Mardi,  1912,  dionld  be,  and  It  accordingly  li, 
affirmed  with  the  exception  of  the  allow- 
ance of  tbe  excesslTe  interest  as  before  stat 
ed.  To  that  extent  the  Judgment  should  be, 
and  It  aocordbigly  la,  modified.  The  cause  ia 
remanded  to  the  district  court  of  Box  Elder 
county  with  directions  to  set  aside  the  Judg- 
ment heretofore  entered  on  the  29th  day  of 
March.  1912.  and  to  entw  a  Judgment  for 
the  plalnUff  aa  of  that  date  fer  the  amooot 
found  by  the  Jnry.  to  wit,  Uie  sum  of  <735.- 
90,  with  interest  on  said  smn  at  the  rate  of 
8  per  cent  per  annum  from  the  SOtfa  day  of 
March.  1910.  to  the  29th  day  of  Bfarch.  1912, 
amounting  to  9117.00;  said  Judgmait  to  bear 
interest  from  said  29th  day  of  March,  1912, 
at  the  legal  rate  until  paid.  It  Is  farther 
ordered  that  neither  party  recover  copts  In 
this  court 

Mc(UBTY,  C  3^  ta&  STBAUP,  con- 
cur. 


TATLOB  T.  OOX. 

(Supreme  (Tourt  of  Oklahoma.   Nov.  11,  1913.) 

(ByUabua  by  the  Court.) 
CoDKTs  (i  163*)— County  Coubt— Jusisnic- 

TION  —  TITLE  TO  REAL  ESTATI  —  PLEADIXO 
C0NCI.T7SI0I(. 

In  an  action  In  a  county  court  on  a  plain 
promisaory  note,  where  the  petition  clearl; 
states  a  cause  of  action,  and  the  defendant 
answers  that  such  note  la  for  the  balaiice  of 
the  purchase  price  of  real  estate,  title  to  which 
is  defective,  the  court  will  not  be  ousted  oi 
jurisdiction  on  the  ground  tliat  title  to  real  es- 
tate is  involved,  by  the  mere  statement  of  a 
conclosion  without  any  definite  statement  of 
facts  or  dEerinc  of  evidenoe  whleh  would  make 
the  title  to  real  estate  a  material  Issue  In  the 
case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont 
Dir.  IS  410,  411.  443.  4^1294 ;  Dec  Dig.  i 
163.  •] 

Commissioners*  Opinion.  Division  Ko.  2. 
Error  from  County  Court  Harmon  Countr; 
C.  W.  King,  Judge. 

Action  by  John  B.  Cox  against  I.  M.  Tay- 
lor.  Judgment  for  plaintiff,  and  d^ndant  : 
brings  error,  AfOrmed. 

Madden  A  McOee,  of  Hollls,  for  plaintiff  in 
errcff.  Stewart  ft  Stewart,  of  HolUs,  and  Qray 
A  McTay.  of  Oklahoma  Otr.  tor  defendant 
in  error.  j 

HARRISON,  a  nils  was  an  actkm  In 
the  county  court  of  Harnvm  county  by  Jdba 
B.  Cox  against  L  M.  Taylor  npon  a  promis- 
sory note  for  the  sum  of  9200^  attorney's 
tew,  interest  and  costs.  Defendant  answ^  I 
ed  by  general  denial  and  by  pleading  want  tit 
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cmuddeiatlon,  aUeglDff  that  said  note  was 
glren  In  xMut  paymeat  for  cotaln  town  Iota 
in  tbe  town  of  Looimr;  that  flie  title  to  aald 
lots  waa  eridenoed  by  warranty  deed  from 
plaintiff,  Irat  that  aald  title  waa  worthleas 
for  the  reaaon  that  the  plnta  of  aald  town 
site  had  not  been  filed  of  record  aa  required 
by  law;  that,  the  title  to  said  lots  being  de- 
fective,  the  consideration  on  aald  note  had 
(ailed.  Wherefore  jadgment  waa  aaked  for 
defendant  Plaintiff  filed  reply  denying  new 
matter  aet  np  In  defendant's  ansim.  Where- 
upon def^idant  moved  to  dlamlsa  the  action 
on  the  groond  that  Oie  title  to  real  eatate  was 
toTolred.  Xlie  oonrt  OTerrnled  the  motion 
to  dlsmtea;  and  defendant  excepted  to  the 
ruling  and  elected  to  stand  on  the  motion. 
Whereupon  the  court  rendered  jadgment  In 
tavor  of  plaintiff,  to  whldi  judgment  defend- 
ant appealed  to  this  court,  upon  the  ground 
tbat,  the  title  to  real  estate  being  an  issue 
la  said  action,  the  county  court  had  no  Ju- 
risdiction thereof  and  erred  In  rendering 
Judgment  on  the  note. 

This  contention  cannot  be  sustained.  The 
fait  was  upon  a  plain  promissory  note.  De- 
fendant filed  his  answer,  thereby  endeavoring 
to  pat  In  issue  the  title  to  real  estate,  and 
then  moved  to  dismiss  the  action  because 
the  title  to  real  estate  was  involved.  Upon 
the  overruling  of  such  motion,  however,  de- 
fendant refused  to  proceed  further  and  elect- 
ed to  stand  on  the  motion  and  offered  no 
testimony  in  support  of  the  issues  raised  in 
his  answer.   This  was  not  sufficient  to  oust 
the  court  of  Jurisdiction  to  render  judgment 
vn  the  note.  In  Sevy  v.  Stewart,  SI  Obi.  589, 
122  Pac  644,  which  was  an  action  begun 
la  tbe  justice  court  of  Tulsa  county  by  Ella 
J.  Sevy  against  George  A-  Stewart  et  aL  for 
rent  due  on  a  certain  theater  building  which 
plaintur  alleged  she  was  the  owner  of,  the 
(ause  was  afterwards  appealed  to  the  coun- 
ty court  and  Jadgment  rendered  in  favor  of 
Sevy.   Whereupon  defendant  moved  to  set 
aside  the  judgment  on  the  ground  that  title 
to  real  estate  was  Involved  and  that  under 
MCtion  12,  art  7,  of  the  Constitution,  the 
(waits  court  bad  no  jurisdiction.  The  court 
sustained  the  motion  and  set  aside  the  Judg- 
wat  This  court  reversed  the  order  setting 
die  jndgmoit  aside  and  sent  It  back  with 
iDBtmctions  that  the  original  Judgment  be 
reinstated.  FoUovrlng  Bramble  v.  Beldler,  38 
Arfc.  2P0,  In  the  Sevy  Case,  this  court  quotes 
Tltb  approval  the  following :  **An  answer  in 
>  Justice  court  to  an  action  fbr  the  purchase 
Pilce  of  land,  setting  up  a  want  of  title  to 
the  land,  ia  not,  of  Itself,  suffidoit  to  oust 
the  jorisdlctlott  of  the  court  without  evidence 
OQ  tbe  trial  tending  to  bring  the  title  into 
iivestlon."   Then  resuming  consideration  of 
the  qnestloiia  Involved  In  the  Bevy  Case,  this 
fwut  aald :  "The  petition  In  this  cause  stat- 
"1  a  cause  of  action  of  which  the  county 
court  had  Jurisdiction.   The  general  denial 


ppt  in  lasne  not  only  the  alleged  ownsnhip 
of  the  land  by  the  plainttfl ,  but  also  tbe  al- 
legatlons  that  defendants  occupied  the  prem- 
ises with  the  assent  of  the  plaintiff.  •  •  * 
There  la  no  substantial  evidence  In  this  rec- 
ord showing  any  conflict  In  the  title."  . 

HbB  caae  ut  BramUe  t.  Btf  dler  Is  exactly 
In  point  wldi  the  caae  at  bar,  and  tba  con- 
stmctlon  ther^  placed  on  a  law  similar  to 
oura  haa  been  followed  1^  thia  court  We 
aee  no  reaaon  for  disturbing  the  rule.  In 
the  case  at  bar  there  Is  no  apparent  defect 
of  title  In  the  pleadings  nether  by  exhibits 
nor  by  definite  allegations.  The  petition  In 
error  and  tranacr^  waa  filed  Augnat  30, 
1811,  and  the  canaa  waa  assigned  fOr  sub- 
mission in  Jluu^  1913.  No  briefs  having  been 
filed  within  the  time  allowed  by  law,  the  ap- 
peal is  dlBmlssed,  and,  as  there  are  no  ai>- 
parent  errors  in  the  transcript  of  the  record, 
the  Jadgment  is  affirmed. 

PER  CURIAM.  Adopted  In  whoila 


EDWAEDS  et  al.  v.  STATE. 
(Supreme  Court  of  Oklahoma.    Nov.  11,  1913.) 

(ByUahus      th«  Court.) 

1.  Bail  (|  93*)  —  Decision  Neqativino  De- 

niNSBS. 

In  order  to  state  a  cause  of  action  oo  a 
forfeited  baU  bond,  it  is  not  necessary  to  al- 
lege- in  the  petition  that  the  sum  written  in  the 
bond  has  not  been  paid. 

[Ed.  Note.— For  other  cases,  see  BaU,  Cent 
Dig.  U  409,  410,  413-417;   Dec.  Dig.  |  93.*J 

2.  EviDENOx  (S  158*)— Best  Evidence— Fob- 
FEiTUBB  or  Bail  Bond  — Susbendeb  of 
Fbincifal. 

In  such  an  action  parol  evideD<»  to  prove 
a  Burreoder  of  tbe  principal  to  the  shenfl  is 
ioadtQlBBible  in  support  at  tlie  claim  of  dis- 
charge by  tbe  aurety. 

[Ed.  No1».— For  other  cases,  see  Evidence, 
Cent  Dig.  If  472.  473,  474^6-004,  C06-S26; 
Dec.  Dig.  I  IBS.*! 

3.  EviDBWCB  (I  1(J8*)— Best  Evimmo*— Bail 

— SUBRENDEB  OF  PBINCIPAL. 

Section  6109  of  the  CrimlDal  Code  <Rev. 
Laws  11)10)  prescribes  tbe  manuer  in  which  a 
Buret7  may  .be  released  from  liability  on  a  bail 
bond,  and  a  strict  compliance  with  the  terms  of 
thia  statute  is  necessary  to  effectuate  a  release. 

[Ed,  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  472,  473,  474H-^>04,  500-526; 
Dec.  Dig.  i  tt>8.«] 

4.  Bail  (|  77*)  —  Fobfeitcre  —  Judoment — 
Variance  from  Bond. 

Section  6110  of  the  Criminal  Code  (Rev. 
Laws  1910)  prescribes  tbe  steps  necessary  to  be 
taken  in  declaring  a  forfeiture  on  a  bail  bond, 
and  it  is  not  necessary  tbat  the  amount  of  the 
bond  sbonld  be  found  or  recited  in  tbe  order  de- 
claring a  forfeiture,  and  if  the  amount  of  the 
bond  IB  recited  in  ttie  order  and  it  is  different 
from  the  amount  written  in  the  bond,  such  recit- 
al is  surplusage,  and  aa  objection  to  the  admii*- 
aiou  of  the  bond,  when  offered  in  evidence  in  an 
action  on  the  bond,  ou  the  ground  of  vari- 
ance, is  not  well  taken,  since  tbe  variance  is 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Ball,  Cent 
Dig.  H  335-349,  370,  403;   Dec,  Dig.  I  77.*1 
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(Addittondl  Spnahua      BditoHdl  Btaff.)  . 

S.  Baxi,  (S  80*)— Subbendeb  or  PBurciFAi» 

The  sure^  on  a.  bail  bond  Is  technically 
considered  as  the  coBtodlan  of  the  principal, 
and  he  may  discharse  himself  by  sarrenderins 
the  principal  in  the  manner  prescribed  by  stat- 
ute. 

rSd.  Note.— For  other  cases,  see  Bail,  Cent 
IMg.  81  32S-SS4 ;  Dec.  Dig.  {  80.*] 

9.  Bail      84*)  —  FoBFsiruitE  —  Aonoir  on 

FoBFBmD  Bond— DEFBRaES. 

Where  the  principal  and  surety  on  a  bail 
bond  made  no  appearance  in  the  coanty  court 
when  it  was  forfeited  and  did  not  thereafter 
apply  to  that  court  to  vacate  or  set  aside  the 
forfdture^  they  conld  not  complain,  when  seed 
on  the  foifdted  bond,  that  the  surety  thereon 
was  discharged  by  a  surrender  of  the  principal. 

[Ed.  Note.— For  other  cases,  see  BaiL  Oent 
Dig.  IS  37»-381;  Dec.  Dig.  S  84.*] 

OommissloDera*  Opinion,  DiTlalon  No.  2. 
Error  from  District  Court,  Okfuskee  Ooonty; 
John  Gamtbera,  Jndge. 

Action  on  behalf  of  the  State  of  OUaboma 
against  Will  Edwards  and  Jas.  L.  Rudd. 
Jadgment  for  plalntlfE^  and  dtfaidants  bring 
error.  Affirmed. 

W.  A.  Huser  and  G.  B.  Conner,  both  of 
Okemah,  and  A.  L.  McRUl,  of  Oklahoma 
City,  for  plaintiffs  in  error.  Jas.  O.  Wright, 
Co.  Atty.,  and  Thos.  H.  Wrm,  Asat  Co. 
Atty.,  both  of  Okemah,  tor  the  Stat& 

OALBRAITH,  C.  This  was  an  action  In 
the  district  court  of  Okfuskee  county,  in- 
stituted by  the  county  attorney  on  behalf  of 
the  state  of  Oklahoma  against  the  plaintiffs 
in  error.  Will  Gdwarda,  as  principal,  and 
Jas.  L.  Rudd,  as  surety,  on  two  appeal 
bonds.  The  petition  contained  two  counts. 
In  one  It  was  alleged:  That  on  the  14th  day 
of  July,  1909,  in  the  coun^  court  of  Ok- 
fuskee county,  the  prlndpal,  Will  Bdwards, 
was  convicted  of  the  crime  of  unlawfully 
selling  and  furnishing  Intoxicating  liquor, 
and  was  sentenced  by  the  court  to  pay  a  fine 
of  $50  and  to  serve  a  term  of  30  days  in  the 
county  jatl.  That  Edwards  prayed  an  appeal 
from  the  Judgment  and  sentence  to  the  Crim- 
inal Court  of  Appeals  of  the  state  of  Okla- 
homa, which  appeal  was  allowed  and  a 
supersedeas  bond  fixed  in  the  sum  of  $450.- 
00,  and  it  was  ordered  by  the  court  that  the 
case-made  and  petition  In  error  be  filed 
within  70  days  from  the  17th  day  of  July, 
1909.  That  said  supersedeas  bond  was  duly 
execnted  by  Will  Edwards,  as  principal,  and 
Jas.  L.  Rudd,  as  surety,  and  was  approved 
by  the  court  and  filed  therein,  and  said  de- 
fendant was  discharged  by  reason  of  giving 
said  supersedeas  bond.  That  the  condition 
of  the  bond  was  that  the  principal  therein 
"shall  appear,  submit  to,  and  perform  any 
Judgment  rendered  by  said  Supreme  Court,  or 
by  said  county  court,  In  the  further  progress 
of  said  cause,  and  shall  not  depart  without 
leave  of  the  court,  then  this  obligation  shall 
he  void:  otherwise  to  remain  in  full  force 


and  effect"  That  the  principal  In  said  bond 
failed  to  perfect  his  appeal,  as  provided  lo 
the  order  of  the  court  and  the  stataites  of 
Oklahoma,  and  that  on  April  10,  1910,  on 
the  application  of  the  coanty  attorney  pray- 
ing for  a  conunltment  for  the  principal  on 
account  of  a  breach  In  the  condition  of  the 
bond,  in  bsTlng  failed  to  perfect  his  appeal, 
and  failure  to  appear  in  the  county  court, 
and  his  departure  without  leav&  That  a 
forfeiture  of  said  bond  to  the  state  of  Okla- 
homa was  duly  declared  and  entered  on  the 
Journal  of  said  court.  That  a  copy  of  the 
bond  was  set  out  as  an  exhibit  to  the  peti- 
tion, as  well  as  the  certificate  from  the  clerk 
of  the  Criminal  Court  of  Appeals,  showing 
that  the  case-made  and  petition  in  error  had 
not  been  filed  In  that  coart,  and  that  a  copy 
of  the  order  of  the  counl;  court  forf^ttsg 
the  bond  was  also  atta^ed  as  an  uEhUdt, 
and  ttie  number  and  style  of  the  cause  la 
which  the  bond  was  taken  being  set  out 
TbB  saoond  oonnt  declared  upon  a  bond  shn- 
ilar  In  form,  and  charged  a  oonTlctlon  of  a 
similar  otteoae.  In  &  dlffemt  numbered  cue 
In  tlie  aame  court;  and  on  the  same  day, 
and  ai8o  ffha^ng  that  the  sentence  in  the 
seccmd  case  was  a  fine  of  $100  and  a  term  hi 
the  oonn^  Jail  of  00  days ;  ttiat  the  aupa- 
aedeaa  Ixmd  made  in  this  case  waa  in  the 
snm  of  1000,  and  alao  aUsglng  a  forfeiture 
and  attadilng  corre^ndii^  ecblblts  as  in 
the  first  count  The  prayer  vbm  for  Jadg- 
ment against  the  prlndpal.  Will  Bdwards, 
and  the  surety.  Ja&  I*  Rudd,  In  the  sum  of 
$1,060  and  Interest  at  6  per  cent  j>et  an- 
num from  the  date  of  the  forfeiture^  and 
costs  of  suit  The  surety  appeared  by  conn- 
eel  and  Interposed  a  demurrer  to  the  peti- 
tion, which  was  by  the  court  overruled.  He 
thai  answered  and  admitted  the  conviction 
and  sentence  of  the  principal,  the  execution 
and  approval  of  the  bonds,  and  the  discharge 
of  the  principal,  as  alleged  in  each  count  of 
the  petition,  but  alleged  by  way.  of  defense 
that  before  a  forfeiture  had  been  dedared 
on  either  of  the  bonds,  the  principal,  Will 
Edwards,  voluntarily  surrendered  blmsdf 
to  the  sheriff  of  Okfuskee  county  In  execu- 
tion of  said  Judgments,  and  claimed  that  he 
was  thereby  released  from  liability  as  sure- 
ty on  said  bonds.  A  reply  to  this  answer, 
denying  the  new  matter  set  out  therein,  was 
filed.  The  cause  was  tried  before  the  court 
and  Jury,  and  a  verdict  returned  In  tnm  of 
the  plaintiff  for  $1,050. 

Error  is  assigned:  First,  in  overruling  the 
demurrer  to  the  petition;  second,  in  ex- 
cluding evidence  offered  in  support  of  the 
affirmative  defense  set  out  in  the  answer; 
third,  in  admitting  erldmce  offered  by  tbe 
plaintiff  and  objected  to  by  the  defendant 

[1]  It  is  contended  in  support  of  the  first 
assignment  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, inasmuch  as  it  was  not  alleged  that  the 
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som  ynUbea  In  tbe  bond  bad  not  been  paid 
Counsel  for  plotntUh  In  eiror  vegam  with 
apiMfent  serlonanras  tbat  thla  la  stlU  an  open 
question,  and  attempts  to  draw  an  analogy 
between  a  ndt  on  a  promlsBozy  note  and  one 
on  a  bail  bond.  Tbe  sUnilarity  between  eacb 
actions  Is  not  apparmt.  In  the  execution  of 
a  jHimiissDrr  note  the  maker  assnmes  an 
obligation  to  pay  a  sam  certain  at  a  time  cer- 
tain, and  In  stating  a  cause  of  action  on 
the  note  it  Is  neceBsarr  to  allege  a  failure 
to  pay— that  Is,  a  breach  of  the  obligation 
aasnmed  by  the  maker  In  executing  the  note 
—while  in  executing  a  bail  bond  the  obliga- 
tion assumed  by  the  surety,  in  the  instant 
case,  was  to  pay  to  the  state  of  Oklahoma 
tbe  amount  written  In  the  bond,  upon  con- 
dition that  the  principal  "shall  appear,  sub- 
mit to  and  perform  any  Judgment  rendered 
by  said  Supreme  Court,  or  by  said  county 
court,  in  the  further  progress  of  said  cause, 
and  shall  not  depart  without  leave  of  court" 
The  failure  to  appear  In  the  county  court 
and  the  departing  without  leave  was  a  breach 
of  the  condition  of  this  bond,  and  a  violation 
of  tbe  obligation  assumed  in  Its  execution, 
and  the  allegation  of  fiiUure  to  i>ay  tbe 
amount  of  the  bond  would  not  seem  to  be 
necessary  in  order  to  state  a  cause  of  action 
thereon.  This  is  a  matter  of  defense.  How- 
ever, thla  question,  we  take  It,  has  been 
settled  in  thla  Jurisdiction  since  the  decision 
ia  tbe  case  of  Sfarlver  v.  State,  32  OkL  SOT, 
122  Pac.  160,  where  It  was  squarely  held  that 
a  petition  on  a  forfeited  ball  bond  need  not 
allege  that  the  amount  of  the  bond  had  not 
been  paid.  See,  also,  State  t.  Grant,  10 
Minn.  39  (OIL  22);  State  v.  Blesman.  12 
Mont.  11,  29  Paa  034;  People  v.  Lore,  19 
CaL  677;  Gay  v.  State,  7  Kan.  391;  Berkley 
State,  IS  Kan.  99;  McLaui^lin  t.  State. 
10  Ean.  SSI;  Ingram  t.  State*  10  Kan.  634; 
State  V.  Uines,  ISl  Pa&  688. 

[2, 1]  The  second  error  complained  of  ms 
the  sustaining  of  objection  to  tbe  offer  of 
proof  made  In  support  of  the  snrraider  of  tbe 
principal.  The  offer  ms  to  prove  by  the 
oral  testimony  of  the  surety  that  the  prtnd- 
pal  voluntarily  surrendered  Idmaelf  to' the 
iAttxHt  of  Okfuskee  county  prior  to  the  en- 
tiy  of  default  on  each  of  these  bonds,  and 
the  dieilff  had  taken  the  principal  into  cus- 
tody. The  objection  to  this  offer  was  that  it 
ms  Ineompeteni;  irrelevant,  and  immaterial 
and  not  the  best  evidence. 

[B]  When  a  principal  has  been  discharged 
on  bond,  the  sorety  is  technically  conddered 
u  Us  custodian,  and  as  taaTing  control  and 
domiDion  over  hln,  and  may  dls<diarge  him* 
ttlf  by  surrendeitaig  tbe  principal  in  Uxe 
muiner  prescribed  by  statute^  6  Oyc  44. 
The  dominloB  a  ball  has  over  his  principal 
bas  been  quaintly,  expressed  aa  follows:  'The 
bail  have  their  principal  on  a  string,  and 
>tny  poU  the  string  whenever  they  please 
3Qd  render  blm  in  their  discharge;  they  may 
take  blm      evea  npm  Sunday,  and  confine 


him  tUl  the  next  day,  and  there  render  him, 
for  the  entry  In  this  oonr^  Is  traditur  In 
balllum,  etc,  and  the  doing  it  on  Sunday  la 
no  service  of  process."  U.  S.  v.  Stevens  (C 
C.)  16  Fed.  105. 

Section  6109  of  the  Code  of  Crbninal  Pro- 
cedure provides  the  way  In  which  a  surety 
may  rdease  himself  from  the  obligation  of 
a  ball  bond.  This  section  reads  as  follows: 
"Any  party  diarged  with  a  criminal  offense 
and  admitted  to  ball  may  be  arrested  by  his 
ball  at  any  time  before  they  are  finally  dis- 
charged, and  at  any  place  within  tbe  state, 
or  by  a  written  authority  Indorsed  on  a  cer- 
tified copy  of  the  recognizance,  bond  or  un- 
dertaking, may  empower  any  officer  or  per- 
son of  suitable  age  and  discretion,  to  do  so, 
and  he  may  be  snrrendered  and  delivered 
to  the  proper  sheriff  or  other  officer,  before 
any  court,  Judge  or  magistrate  having  the 
proper  Jurlsdlotlon  In  the  case;  and  at  the 
request  of  such  ball  the  court.  Judge  or  mag- 
istrate shall  recommit  the  party  so  arrested 
to  the  custody  of  the  sheriff  or  other  officer, 
and  indorse  on  recognizance,  bond  or  under- 
taking, or  certifled  copy  thereof  after  notice 
to  tbe  county  attorney,  and  If  no  cause  to  the 
contrary  appear,  the  discharge  and  exonera- 
tion of  such  ball ;  and  the  party  so  commit- 
ted shall  therefrom  be  held  In  custody  until 
discharged  by  due  course  of  law."  The  man- 
ner of  the  surrender  of  the  principal  ia  regu- 
lated by  this  statute.  The  general  rule  Is 
that  the  provisions  of  the  statute  mnst  be 
strictly  followed  by  the  surety  seeklnc  to  be 
released  from  the  bond. 

It  was  said  by  the  Supreme  Court  of  Or^on, 
on  this  question.  "What  the  defendant  here 
suppose  or  t>elleve  as  to  the  surrendtf  of 
the  defendants  In  a  criminal  action  does  not 
affect  the  case.  The  statute  Itself  provides 
the  manner  In  which  a  defendant  may  be 
surrendered  and  ball  oionerated,  and  that  Is 
the  role  to  be  observed.  It  excludes  all  oth- 
er methods  of  reaching  that  resalL"  Cam- 
eron V.  Burger,  60  Or.  458, 120  Pac.  12 ;  Rob- 
erts T.  State,  4  Tex.  App.  129;  Knl^t  v. 
State,  86  Okl.  376.  130  Fac.  282;  State  v. 
Bines,  131  Pac.  688.  At  common  law  the 
surety  could  not  show  by  parol  the  surren- 
der of  his  principal.  "At  conmion  law,  there- 
tiae,  a  defense  to  an  action  on  the  ball  bond 
by  way  of  surrender  could  only  be  estab- 
lished by  showing  from  the  record  that  such 
surrendOT  bad  been  made^  ^ther  of  the  prin- 
cipal himself  voluntarily,  or  by  hla  sureties ; 
and  Uie  record  entry  of  the  fact,  whetlier 
made  on  fiie  baUidece  filed  In  court  or  others 
wise  properly  noted,  was  styled  the  dis- 
charge and  exoneratnr'  of  the  baU."  United 
States  V.  Stevens  (C.  G.)  16  Fed.  104. 

Nor  can  such  surrender  be  shown  by  parol 
under  our  statute.  In  Texas  the  statute  pro- 
vides two  ways  the  surety  may  be  relieved 
from  liability.  One  Is  that  the  snrety  may 
be  released  by  surrendering  the  ball  to  tbe 
sheriff  of  the  county  where  tbe  prosecution 
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iB  pending,  and  tbe  ofher  provides  tbat  he 
may  make  written  affidavit  of  bis  intention 
to  sarrender  and  cause  a  warrant  tor  the 
arrest  of  tbe  bail  to  issue,  and  to  be  executed 
as  in  otb^  cases.  Tbe  Snpreme  Court  of 
Texas,  in  discussing  tbese  statutes,  said: 
"These  are  tbe  modes,  and  the  only  ones 
known  to  our  law.  Tlie  procedure  Is  folly 
and  «Eplicitly  stated  In  tbe  artides  2741  and 
2760,  inclnsire,  and,  according  to  our  ccm- 
Btniction,  must  be  pursued  strlctiy."  Boberts 
T.  State,  4  Tex.  AvP.  120. 

Tlie  case  of  Wbitener  v.  State,  88  Tex.  Cr. 
R.  146,  41  S.  W.  595,  from  tbe  Texas  Crind- 
nal  Court  of  Appeals,  is  not  an  antboxlty  In 
support  of  the  contraition  of  the  plaintiff  In 
error,  for  flie  reason  that  the  Texas  statute 
BpedJBcally  authorizes  the  bail  to  mrraider 
his  primdpal  to  the  shralfl.  Nor  is  the  case 
of  Walton  T.  People,  28  111.  App.  645,  an  an- 
thority,  for  the  same  reasmk  Tbe  IlUnola 
statute  quoted  in  this  opinion  spedflcally 
authorizes  tbe  surety*  at  any  time  before  de- 
fault  upw  a  bond,  to  surrender  his  principal 
to  the  sheriff. 

[4]  The  next  asstgnxnent  u^ed  is  tbat  the 
trial  court  admitted,  over  the  objection  of 
plaintiff  in  error,  the  btmds  sued  on,  and  the 
Judgment  of  forfeiture  takai  tbeieon,  and 
contends  that  there  la  a  variance  between 
tbs  btmda  and  redtala  In  the  iaigmoA  of 
forfeiture,  inasmuch  as  one  of  the  bonds  was 
taken  for  $450  and  the  otbn  in  the  sum  of 
¥600,  while  tbe  Judgment  of  forfeitore  re- 
cites tbat  each  of  the  bcmds  was  taken  In 
the  sum  of  (500,  and  it  is  contended  that  this 
constituted  a  variance,  and  this  evidence 
should  have  been  excluded. 

It  is  true  that  It  was  a  variance  but  was 
It  a  material  variance,  or  was  the  defendant 
misled  or  in  any  way  injured  by  this  evi- 
dence? Section  6110  of  the  Criminal  Code 
provides  the  manner  of  taking  a  forf^tnre 
on  a  bond.  This  section  reads  as  follows: 
"If,  without  sufficient  excuse,  the  defendant 
neglects  to  appear  according  to  the  terms  or 
conditions  of  the  recognizance,  Iwnd  or  un- 
dertaking, either  for  bearing,  arraignment, 
trial  or  Judgment,  or  upon  any  other  occasion 
when  bis  presence  in  court  or  before  the 
magistrate  may  be  lawfully  required,  or  to 
surrender  himself  In  execution  of  the  Judg- 
ment, tbe  court  must  direct  the  fact  to  be 
entered  upon  its  minutes,  and  the  recogni- 
zance, bond  or  undertaking  of  ball,  or  tbe 
money  deposited  Instead  of  bail,  as  the  case 
may  be,  is  and  shall  be  thereupon  declared 
forfeited.  But.  if  at  any  time  before  the  final 
adjournment  of  court  the  defendant  or  his 
bail  appear  and  satisfactorily  excuse  bis  neg- 
lect, the  court  may  direct  the  forfeiture  to  be 
discharged  uiion  such  terms  as  may  be  Just 
After  the  forfeiture,  tbe  county  attorney 
must  proceed  with  all  due  diligence,  bj  ac- 


tion against  the  bail  upon  the  instrument  so 
forfeited.  If  money  deposited  instead  of  bail 
be  BO  forfeited,  the  derk  of  tbe  court  or  otb- 
er  officer  with  whom  It  is  deposited,  must, 
Immediately  after  the  final  adjonrnmoit  of 
tbe  court,  pay  over  the  money  deiioslted  to 
tbe  county  treasurer." 

It  will  be  observed  that  the  statute  does 
not  require  the  court,  in  declaring  and  en- 
tering a  forfeiture  on  a  bail  bond,  to  find  the 
amount  of  the  bond  or  to  entw  a  Jn^ment 
for  the  amount  thereof.  The  essential  re- 
OnlremoLts  are  that  the  court  should  find  as 
a  fact  that  a  oortain  bond  bad  been  given  hi 
a  parUcnlar  case,  and  that  Oiste  bad  been 
default  in  some  one  of  the  conditions  written 
in  the  bmd.  These  are  the  essential  facts 
that  must  be  found  and  entered  In  order 
to  dedare  a  tartOtaxe.  Tbe  redtal  of  tbe 
amount  of  the  btmd  which  oonstttnted  the 
variance  oomidalned  of  was  not  essential, 
and  It  was  not  reqidred  under  the  statute, 
and  at  most  it  should  be  considered  an  ir- 
regnlartty.  It  does  not  appear  that  die  plafai- 
tlff  In  wn»  was  Injured  In  any  way,  or 
could  poBslUy  bave  been  injured,  by  tUs 
mlmrecital  of  tiie  amount  of  tlie  bonds  hi  the 
order  entering  tbe  forfeiture.  The  order 
gave  the  numbn  and  style  of  t3ie  caae^  and 
tbe  offense  of  which  the  principal  had  been 
convicted,  and  the  date  of  the  giving  AUng, 
and  approval  of  the  bond.  And  then,  again, 
the  plaintiffs  In  tanoT  admitted  tn  their  an- 
Bweor  the  oceeutlon  of  tbe  identical  bonds 
<^ered  in  evidence,  Barfcl^  v.  States  15  Kan. 
100.  See  S  Cyc;  108;  Saxton  v.  State,  8 
Blackf.  (Ind.)  201;  Ditto  v.  State,  80  Miss. 
126L  The  objection  to  tbe  admission  of  this 
evidence  was  properly  overruled. 

[I]  It  does  not  appear  from  an  examhia- 
tlon  of  the  record  in  this  case  tbat  the  plain- 
tiff in  error  appeared  In  the  county  court 
when  the  forfdture  of  tbe  bonds  was  takoi, 
or  afterwards  made  application  to  tbat  conrt 
to  vacate  or  set  aside  the  forfeiture^  or  made 
any  ^ort  in  that  court  to  relieve  himsdf 
from  the  consequences  of  the  forfdtur&  He 
seemed  to  have  remained  passive  until  after 
actlMi  was  commenced  in  the  district  court, 
when  he  attempted  to  show  as  a  defense,  by 
oral  testimony,  a  surrender  of  tbe  prind- 
paL  This  could  not  avail  him  as  a  defense 
in  such  action.  He  might  have  secured  his 
discharge  by  complying  with  the  provisions 
of  the  statute  above  quoted,  by  proper  steps 
taken  In  the  county  court.  That  he  did  not 
do  this  seems  to  bave  been  his  own  fault, 
and  he  should  not  now  complain  of  the  re- 
sult 

It  followa  from  the  foregoing  tbat  none  of 
the  assignments  are  well  taken,  and  that  the 
Judgment  appealed  from  should  be  affirmed. 

PE&  OUBIAM.  Adopted  in  whole. 
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HEBUN  T.  SUPERIOB  OIL  ft  GAS  CO. 
iSiqneiiM  Gout  of  Ofctohomm.   Nor.  U, 

{Bwltabiu      tJte  Court  J 

1.  Apfui.  and  Erbob  <{  1097*)— SuBBWicsnT 
APPEAL — Law  of  thk  Cabs. 

Where,  on  a  former  appeal,  the  righti  of 
the  parties  under  a  contract  aaed  npoiit  and 
under  the  issues  made  by  the  pleadonga  and 
facu  dlBcloaed  by  the  record,  hare  been  deter- 
mined in  a  former  opinion,  such  determination 
becomes  the  law  of  tiie  case,  and  on  second  ap- 
peal involTins  the  same  qoestiona  this  court 
will  be  con^oUed  by  the  conclnslonB  readied  in 
the  former  opinion. 

[l!:d.  Note.— For  oUier  eases,  see  Appeal  and 
Error,  Cent.  Dif.  H  4SS8-4S68,  4ffi7;  Dee. 
Dig.  S  1097.*] 

2.  Bbfokhatxon  or  Instbuioento  ({  S6*)  — 

PlXADinO— 3UB8E<JDBNT  PAXOX.  AOBBEHBNT. 

Where  an  action  is  brongbt  for  reforma- 
tion and  epecific  performance  of  a  written  con- 
tract, and  also  for  compensation  for  improve- 
meots  made  under  a  subsequent  and  distinct 
parol  agreement  which  formed  no  part  of  the 
coniideration  in  the  written  agreement,  then  in 
order  for  plaintiff  to  recover  upon  the  parol 
agreement,  the  terms  and  conditions  of  same 
should  be  alleged  in  such  languaee  as  to  enable 
the  court  to  form  some  conclusions  as  to  what 
the  agreement  was,  in  order  to  justify  the  ad- 
minion  of  testimony  in  reference  thereto. 

[F^.  Note.— For  other  cases,  ase  Beformation 
of  Instruments,  dent  INg.  H  141-146;  Dee. 
Dig.  %  36.*] 

8.  HkfOBMATIOH   of  iNSTBUMENXe  (f  86*>  — 

Pleading — Subsbquent  Pabol  Aobeeicent. 
Where  recovery  is  soueht  upon  a  verbal 
agreement  and  the  petition  tails  to  state  what 
the  agreement  was  In  sufficient  lansuage  to 
enable  the  court  to  determine  what  the  righto 
or  obligations  of  the  parties  were  onder  ancfa 
agreement,  it  Is  error  to  admit  any  testimony 
u  to  what  the  agreement  was. 

[Ed.  Note.— For  other  caae^  see  Beformation 
of  Instruments,  Gent  Dig.  H  141-140;  Dec. 
Dig.  S  3e.»] 

Commisslonen'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Nowata  County ; 
T.  L.  Brown,  Judge. 

Action  by  the  Superior  Oil  ft  Oaa  Com- 
pany against  James  O.  MehUa.  Judgment 
for  ptalntUt  and  detendant  brings  error.  Be- 
Teraed. 

W.  H.  Komegay,  of  Vlntta,  fbr  plalntlfl  ta 
error.  Eugene  B.  Zavsoo,  of  Nowata,  for 
dtf endant  in  error. 

HABBISON.  G.  Tbis  action  waa  origlnal- 
l7  begun  at  Nowata  In  the  United  States 
Gonrt  for  the  Northern  District  for  the  In- 
dian Territory,  November  6»  1906,  the  Su- 
perior OH  ft  Oas  Company  agalngt  James  O. 
Mdiibi,  for  specific  performance  of  a  con- 
tract to  lease  certain  tracts  or  paxcela  of 
land  for  oU  and  gas  purposes.  lAe  defend- 
tnt,  Hehlin,  was  an  intermarried  dttzen  of 
the  Cherokee  Nation,  and  the  contract  sued 
upon  was  entered  into  between  Mehlln  and 
the  Superior  Oil  ft  Gas  Company  before  it 
had  been  determined  wliether  Mehlln  would 
be  allotted  the  land  in  question. .  The  terms 
tod  conditions  of  the  contract,  after  describ- 


ing the  parties  thereto  and  the  land  contract- 
ed to  be  leased,  are  as  follows:  "And  where- . 
as  the  1^1  rights  of  said  Mehlln  to  receive 
the  allotment  of  the  said  lands  Is  not  setUed, 
It  is  mutually  agreed  as  follows:  That  as 
soon  as  the  rights  of  said  Mehlln  are  set- 
tied,  if  in  his  favor  he  will  at  onoe  make  an 
oil  and  gas  lease  to  the  party  of  the  eecond 
part  in  accordance  with  the  same  terms  and 
conditions  required  by  the  Secretary  of  the 
Interior,  or  if  they  not  be  required  a  regular 
oil  and  gas  lease  such  as  is  used  in  the  state 
of  Kansas.  In  the  event  however,  that  with- 
in a  reasonable  time  from  date  hereof  the 
case  has  not  been  settled,  or  the  party  of  the 
second  part  may  desire  to  drill  for  oil  said 
Mehlln  agrees  to  provide  fbr  the  filing  of 
some  one  else  on  the  land  who  will  execute 
said  lease.  Jas.  O.  Mehlln.  Superior  Oil  ft 
Gas  Co.,  F.  C.  Henderson,  President  Wit- 
ness: O.  H.  Hammett"  After  this  contract 
had  been  entered  Into,  Mehlln,  having  been 
enrolled  as  an  Intermarried  citizen,  was  al- 
lotted certain  tracts  of  land,  whiidi.  It  seems, 
were  not  the  tracts  described  in  the  contract, 
but  Mehlln  refused  to  malie  the  lease  which 
plaintiff  claimed  he  contracted  to  make.  In 
the  meantime  plaintiff  erected  certain  im- 
provements on  some  of  tbe  land  In  question, 
whi<di,  it  Is  alleged,  were  placed  there  by 
MdUin's  consent  Plaintiff  further  alleged 
that  it  had  paid  «800  to  Mehlin  on  said  con- 
tract all  of  which  was  denied  by  MehUm 
After  statehood  the  cause  was  transferred 
from  the  United  States  court  to  the  dlstilot 
court  of  Nowata  county,  where  in  March, 
1906,  judgment  was  rendered  by  the  dlsMct 
court  ia  favor  oi  the  defendant  From  such 
Judgment  plaintiff  appealed  to  tills  court. 
Tbe  cause,  entitled  "Superior  Oil  ft  Gas  Com- 
pany, Plaintiff  In  Errw,  t.  James  G.  Mehlln, 
Defendant  in  Brror,"  was  decided  by  this 
court  in  an  opinion  handed  down  March  8, 
1910  (26  OkL  800,  106  Pac.  645,  138  Am.  St 
Bep.  942),  by  Chl^  Justice  Dunn,  wherein 
tbe  Judgment  of  the  court  bdow  was  revers- 
ed and  the  cause  remanded,  with  instructions 
to  "set  aside  the  order  denying  plaintiff's 
motion  for  a  new  trial  aiUI  take  evidence 
upon  plaintiff's  dalm  for  compensatimi  and 
damages  against  the  defendant,  making  any 
Judgment,  should  one  be  (Ataixied,  a  lien  on 
the  land  involved.  Should  the  pleadings 
herdn  b^  iBSUffldoit  amendments  should  be 
allowed,  and  iaanes  framed,  with  the  costs  of 
the  litigation  abiding  and  following  the  Judg- 
ment" The  cause,  being  sent  bade  under 
pnver  mandate  fkom  this  court,  was  tried 
again  in  the  district  court  of  Nowata  county, 
March,  1911,  and  Judgment  rendered  In  favor 
of  the  Oil  ft  Gas  Company  for  the  sum  of 
$1,200  and  costs.  From  which  Judgment  the 
defendant,  Mehlin,  appeals  to  this  court  upon 
27  separate  assigtmients  of  error. 

[IJ  But  the  rights  of  the  parties,  under  tbe 
contract  sued  upon.,  and  under  the  issues 
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made  by  the  pleadings  and  facta  disclosed  by 
the  record,  were  determined  In  the  former 
(pinion,  and  therefore  have  become  the  set- 
tled law  of  this  case.  Hence  the  assignments 
of  error  whldi  relate  to  questions  which  were 
settled  In  the  former  opinion  will  be  deter- 
mined here  by  the  condoslons  reached  In 
snch  opinion. 

In  Soverelgt)  Gamp  of  the  Woodmen  of  the 
World  V.  Bridges,  132  Pac.  133,  it  Is  held: 
"It  is  well  settled  that  all  qnestlons  of  law 
determined  in  a  former  appeal  become  the 
law  of  the  case,  both  for  the  trial  court  and 
the  court  of  appeals  on  a  second  hearing, 
provided  the  facts  presented  in  the  second 
hearing  are  snbstantlall;  the  same  as  pre- 
sented In  the  first.  Okl.  C.  Elec.  Q.  &  P.  Go. 
T.  Baumboff,  21  Okl.  503  [96  Pac.  758] ;  Met 
ropoUtan  By.  Go.  v.  Fonvllle.  125  Pac.  im; 
A.,  T.  &  S.  F.  Ry.  v.  Baker  [130  Pac.  577J,  not 
yet  offlclaUy  reported." 

In  determining  the  rights  of  the  parties 
under  the  law  in  the  former  opinion,  the 
court  said:  "The  lease  contract  here  sought 
to  be  enforced  presents  terms  which  pre- 
clude its  favorable  consideration  at  our 
hands.  The  principles  enunciated  in  the 
foregoing  authorities  to  our  minds  are  con- 
clnslTe  of  plaintiff's  rights.  Under  this  lease 
defendant  would  be  required  to  turn  his 
land  over  to  plaintiff,  so  far  as  oil  and  gas 
exploitation  was  concerned,  and  defendant 
could  be  deprived  of  this  valuable  property 
ilght  forever."  And,  further  expressing  its 
condosions,  the  court  adopts  from  Munroe  v. 
Armstrong,  96  Pa.  307,  in  Federal  Oil  ft  Gas 
Co.  V.  Western  OU  Co.,  m  Fed.  674,  67  a 
G.  A.  428,  the  following  language:  "Certain- 
ly file  contract  is  most  unfair,  and  it  would 
be  unconscionahle  for  a  court  of  equity  to 
place  the  appellant  in  a  position  to  forever 
deprive  the  owner  of  ihe  soli  of  the  right  to 
use  his  land,  or  to  drill  for  each  treasnres  as 
the  earth  may  contain."  And,  after  deciding 
that  the  contract  sued  upon  was  nonenforce- 
able,  tha  court  farther  said:  "Notwithstand- 
ing the  fiict,  however,  that  we  are  unable  to 
grant  to  plaintiff  the  primary  reU^  for 
which  it  prays,  there  Is  no  fraod  shown,  and 
there  are  manifest  equities  In  Its  behalf 
which  we  cannot  pass  without  noticing. 
Plalntlfl  bad  paid  defendant  money  In  an 
effort  on  its  part  to  carry  out  the  terms  of 
the  contract  as  it  assumed  them  to  b^  and 
defendant  has  rec^ved  and  retailed  this 
money,  and  apparently  has  made  no  offer  of 
return.  In  addition  thereto  plaintiff,  with 
the  consent  of  defendant;  entered  upon  bis 
allotment,  and  erected  a  house  on  the  same 
for  a  residence  or  office  building;  the  ex- 
act cost  of  the  same  being  uncertain.  Plain- 
tlfTs  petition  contains  a  prayer  for  general 
relief,  and  In  sucA  cases  the  trend  of  author^ 
itles  Is  that,  where  the  equitable  n^et  spe- 
cifically prayed  for  cannot  be  given,  tbe 
plaintiff's  action  will  not  l>e  dismissed,  but  in 
some  proper  manner  he  will  1m  given  an  op- 


portunity' to  obtain  relief  to  tbe  extent  to 
which  he  is  shown  a  right.**  In  summlag 
up  tike  issues  made  1^  the  Readings  and  the 
evidence  admitted  without  objection,  and  tbe 
focts  ther^y  developed  in  the  former  trial, 
this  court  farther  said:  "Tbe  actual  Issneii 
made  by  the  pleadlag  were,  In  a  great  meas- 
ure. Ignored  and  abandoned  by  the  parties  on 
the  trial,  and  evidence  covering  the  entire 
subjectmatter  of  the  controversy,  wltboat 
Kference  to  whether  the  same  was  put  in 
Issue  or  not,  was  generally,  without  objection, 
offered,  heard,  and  by  the  master  and  court 
adjudicated.** 

From  what  we  have  quoted  from  the  for- 
mer opinion  It  is  plainly  apparent  tbat  tbe 
grounds  Qpon  which  the  court  remanded  tbe 
cause  for  a  new  trial  were  that,  under  tbe 
pleadings  and  the  evidence,  tbe  record  dis- 
closed that  tbe  contract  sued  upon  was  not 
enforceable.  But  inasmuch  as  evidence  bad 
been  admitted  without  objection  which  dis- 
closed that  certain  Improvements  had  been 
put  on  tbe  land  by  the  oil  company  appar- 
ently pursuant  to  the  interpretation  which 
the  parties  had  given  the  contract,  tbe  court 
took  the  view  that  the  plaintiff  might  have 
certain  equities  in  the  matter  whlcb  had  not 
been  considered  by  the  trial  court,  and  that 
by  proper  amendment  of  tbe  pleadings  and 
prayer  the  plaintiff,  by  being  given  another 
trial,  mi^t  t>e  able  to  show  the  value  of 
such  equities.  Hence  the  case  was  sent  back 
to  the  court  below  for  the  puri>ose  of  giving 
plaintiff  the  opportunity  of  so  amending  hla 
pleadings  and  prayer  as  to  allow  evidence 
which  would  show  the  value  of  his  eqoltlea 

[2,  S]  Pursuant  to  the  theory  upon  wMeh 
the  cause  was  remanded,  and  the  suggestions 
therein  made,  plaintiff  filed  an  amended 
complaint,  alleging  tbe  contract  between  It 
and  defendant  setting  out  tbe  contract,  and 
dedarlng  that  defendant  had  refused  to  ful- 
fill same,  and  prayed  for  a  spedflc  perform- 
ance of  the  Contract  the  same  as  it  had  in 
the  former  complaint  at  the  form^  trial,  ex- 
cept that  In  the  amended  complaint  a  part 
of  paragraph  4  is  as  follows:  "Plaintiff 
states  that  after  making  the  said  agreement 
with  defendant,  and  with  tbe  consent  of  tbe 
defendant,  it  took  possession  of  the  said 
lands  covered  by  said  contract  and  erected 
thereon  at  its  own  upense,  with  the  knoirt- 
edge  and  consent  of  the  defendant,  a  frame 
dweilliv  house  at  a  cost  of  fl,600,  wtddi 
said  dwdllng  house  is  still  on  said  lands, 
and  in  possession  ot  said  iflalntifl,  and  tbe 
said  lands  covered  by  said  contract  are  now 
in  the  actual  possession  of  said  plaintut." 
This  Is  the  only  declaration  nude  In  the 
amended  complaint  in  reference  to  the  Im- 
iwovements  made  by  plaintiff.  He  then  ccu- 
Cludes  with  the  prayer:  First,  that  the  con- 
tract be  r^ormed  so  as  to  correctly  describe 
the  land  which  the  complaint  alleged  was  in- 
tmded  to  be  described  In  the  contract.  Sec> 
ond.  it  i^rayed  for  a  wedfic  performance  nt 
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the  contrmct,  altbough  tills  court  bad  decid- 
ed that  spedflc  paft>iiiianoe  of  such  contract 
coold  not  be  aiforced.  Rat  the  seoond  sec- 
tion of  the  pnyw  condndes  as  follows : 
"  *  *  *  or  in  the  event,  for  any  reason 
wtaatsoeTer,  spedflc  performance  of  said  con- 
tract, or,  any  part  thereof,  is  denied,  and 
specdflc  performance  Is  not  decreed,  then 
tbat  the  plalntUf  be  awarded  compensation 
to  the  extent  of  the  mon^  by  It  paid  and 
interest  thereon,  and  also  compensation  for 
all  beneflcial  and  lasting  Improrements  which 
In  carrying  oat  the  terms  of  the  contract  It 
has,  In  good  faith,  made  vpon  the  premises 
of  it"  In  the  third  section  of  the  prayer 
plaintiff  prays  that  defendant  be  enjoined 
frcHn  entering  npon  or  occupying  any  of  the 
premises  for  the  purpose  of  drilling  for  oil 
or  gas,  and  for  such  other  and  farther  rell^ 
as  to  the  court  may  seem  Jost  and  meet 
Plainly  the  whole  theory  of  recoTcry  was 
npon  the  written  contract,  and  the  theory  of 
the  prayer  was  for  specific  performance. 
The  question  then  arises  whethw  under  this 
pleading  the  oil  company,  over  the  objection 
of  defendant  was  entitled  to  Introdoce  evi- 
dence to  show  the  amount  of  compensation  it 
shoold  receive  in  the  premises. 

It  will  be  observed  from  the  language  of 
the  allegation  In  the  complaint  in  reference 
to  the  building  of  the  house,  that  the  build- 
ing was  placed  thereon  with  the  consent  of 
defendant  after  the  making  of  the  agree- 
ment This  language  of  itself  implies  that 
after  the  writtm  contract  sued  upon  had 
been  made  and  executed,  then  at  a  subse- 
quent time,  by  virtue  of  a  subsequent  agree- 
ment, distinct  from  the  original  agreement, 
and  so  far  as  the  language  of  the  contract 
and  the  allegations  of  the  complaint  show, 
formed  no  part  of  the  consideratlm  In  tlie 
written  contract,  plaintiff  built  the  house  on 
part  of  the  land.  It  Is  not  clear  from  the 
language  of  the  complaint  what  the  agree- 
moit  was,  or  whether  there  was  any  definite 
agieemait  in  reference  to  the  bouse;  wheth- 
er plaintifl  was  to  have  the  privilege  of  re- 
moval or  compensation  thertfor  at  the  ter- 
mination of  the  lease,  or  whether  defendant 
ahoaM  keep  the  house,  or  what  defendant's 
obligations  were  under  this  agreement  or 
wbetber,  in  fact,  he  waa  under  any  obliga- 
tions In  the  premises,  and  had  refused  to 
perform  same.  Under  these  allegatioDs  the 
plalntUC  should  not  have  been  permitted, 
ova  the  objection  of  d^endant,  to  prove  the 
terms  of  an  agreement  in  referenee  to  the 
house,  foi  tlie  complaint  as  a  whole  shows 
DO  Intimation,  either  from  the  language  of 
the  contract  sued  upon,  or  from  the  allega- 
tlou  of  the  complaint,  that  the  building  of 
fl»  house  formed  any  part  of  the  consldera- 
tlOQ  In  the  original  contract,  and  that  such 
contract  In  any  wise  contemplated  the  build- 


ing of  a  house.  In  fac^  as  It  aiipears  bom 
the'  language  above  qdotSd  from  the  ctm- 
plaint  the  house  was  placed  1x90a  the  pma- 
ises  by  virtue  of  a  parol  agreement  made 
Bubsequoitly  to  the  execution  of  tha  written 
contract  sued  npon,  and  formed  no  part  at 
the  original  contract  nor  of  the  considera- 
tion which  moved  the  parties  In  making 
same  In  order  to  entitle  plalntUf  to  reim- 
bursement for  tlie  mtmey  paid  out  on  the 
building,  it  should  have  alleged  the  terms 
of  the  agreement  in  reference  thereto  in 
such  language  as  to  enable  the  court  to  know 
what  the  agreement  was,  and  to  justify  the 
admission  of  testimony  In  reference  thereta 
The  alle^tlonB  are  Insuffldent  for  such  pur- 
pose. To  entitle  plaintiff  to  recover  at  all 
on  this  agrettuent,  he  most  have  recovered 
as  upon  a  separate  contract  the  breach  of 
which  constituted  a  separate  cause  of  action 
to  the  cause  of  action  alleged  for  breach  of 
the  written  contract,  and  the  allegations  in 
reference  thereto  are  not  sufficient  upon 
whlcb  to  base  a  judgment  We  think  the 
court  erred  in  admitting  any  testimony  over 
the  objection  of  defendant  In  reference  there- 
to, and  that  it  erred  in  rendering  judgment 
npon  such  testimony  against  defoidant  De- 
fendant objected 'to  the  Introduction  of  any 
testimony  under  the  amended  c(Hnplaint 
and  urges  the  overruling  of  same  as  error 
hera  We  think  the  objection  should  have 
been  sustained  and  judgment  rendered  in 
favor  of  defendant 

The  theory  upon  which  the  former  opin- 
ion held  that  plaintiff  probably  had  some 
equities  which  had  not  been  considered  by 
the  trial  court  was  that  the  Improvements 
had  been  made  pursuant  to  the  written  con- 
tract, and  that  by  proper  amendment  of  the 
complaint  proof  that  the  improvements  were 
so  made,  and  the  value  thereof,  would  be  ad- 
missible, but  the  amended  complaint  shows 
that  the  improvements  were  not  made  pur- 
suant to  the  written  contract,  nor  as  any 
part  of  the  otm^deration  thereof  but  were 
made  under  a  wholly  distinct  agreement 
subsequently  eateteA  into,  without  alleging 
what  the  agreonent  was  or  what  were  the 
obligations  or  rights  of  dtber  of  the  par- 
ties thoeta  Inasmndi,  however,  as  defend- 
ant, Mehlln,  laid  no  claim  to  the  bouse,  but 
had  donanded  its  ronoval  by  plalntUf,  we 
think  plaintiff  should  be  permitted  to  remove 
the  bouse  upon  psyment  of  costs  of  this  ac- 
-tton. 

The  judgment  is  thnefiore  reversed,  with 
Instructions  that  It  be  so  modified  as  to  al- 
low plalntUf;  Swerlor  OU  &  Gas  Company, 
to  remove  the  lionse  in  qnestlon.  If  it  so  de- 
sires,' and  that  defaadant  be  discharged  of 
all  UablUty  in  this  action. 

FSB  OURXASL  Adopted  In  wlulft 
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WAI/FON  «t  IL  ▼.  KENNAICBB  et  «L 

(Sopreme  Goart  of  Oklahoma.   Nov,  U,  101SO 

(ByllahM  bv  thv  Court.) 

1.  Appeal  and  Emob  (§  966*)  —  Oohtind- 
AMCE  ({  7*)— BBVIEW— DiBOMtlOM— OONTIK- 
UANCE. 

The  graatlnf;  or  r^aiBc  a  motion  for  a 
continuance  rests  largely  within  the  sound  ja- 
dicial  discretion  of  the  trial  court,  and  its  ac- 
tion in  reference  thereto  will  not  be  dUturbed 
on  appeal,  except  where  thia  discretion  baa  been 
abased. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f  3837;  Dec.  Dig.  §  966;' 
Continuance,  Cent  Dig.  H  17.  18;   Dec.  Dig. 

i  7.*] 

2.  Appearance  (|  24*)— What  Constitutes— 

Effect. 

Where  a  defendant  comes  into  a  case,  even 
thoagb  he  has  not  been  properly  summoned 
therein,  and  alleges  and  submits  to  the  court 
for  decision  nonjurisdictional  queationa.  It  is  a 
recognition  of  the  general  jurisdiction  of  the 
court  aJDd  operates  as  a  wuver  of  all  irre^- 
Isrltles  that  maj  have  intervened  in  bringing 
him  into  court. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  H  118-143;   Dec  Dig.  |  24.«] 

{Additional  fiyUabM  hy  Editorua  Staff.) 

3.  Appeai.  and  Ebbob  (I  286*)— Pbocebdinos 
Below— Motion  tob  New  Tblal. 

Where  defendant  on  tint  orerruUng  <tf  his 
motion  for  a  continuance  merely  objected  to 
the  order  of  the  court  and  proceeded  with  Uie 
trial,  the  action  of  the  court  will  not  be  re- 
viewed in  the  absence  of  a  motion  for  a  new 
trial  involring  such  roUng  and  an  appeal  tmm 
the  denial  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8f  1680-1688.  1713-1717, 
3024;   Dec  Dig.  |  286.*] 

4.  Appeal  and  Ebbob  (§  1078*)— Habklebs 

EbROB— JUOQHBNT. 

Though  the  court  erred  In  Including  In 
the  judgment  rdief  not  prayed  for  in  plaintUTa 
petition,  the  error  was  not  available  to  de- 
fendaot  where  the  court  by  a  nunc  pro  tunc 
order  corrected  the  judgment  so  aa  to  make  it 
conform  to  the  pleading. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4240-4247;  Dec.  Dig.  | 
1073.*! 

GommisaioDers*  Opinion,  Division  Na  2. 
Error  from  District  Court,  Tulsa  County;  I* 
M.  Poe,  Judge. 

Action  by  W.  L.  Kennamer  and  others 
against  Sarab  E.  Walton  and  another.  Judg- 
ment for  plaintlCTs,  and  defendants  bring 
error.  Affirmed. 

Baker,  Pursel  &  Lelth  and  C.  A.  Mountjoy, 
both  of  Muskogee,  for  plaintiffs  in  error. 
Wm.  F.  Tucker  and  Hnlette  F.  Aby,  both  of 
Tulsa,  for  defendants  In  error. 

BBEWEB,  G.  This  appeal  Is  to  terlew 
tile  action  of  tbe  court  in  draiying  a  motion 
or  petition  to  vacate  and  set  aside  a'  final 
decree  foreclosing  a  mecbanlc'a  lien  and  a 
mortgage.  It  was  filed  more  than  a  year 
after  tbe  rendition  of  the  final  decree. 

On  November  14,  1008,  Kennamer,  as 
plaintiff,  filed  suit  against  plaintiffs  In  error. 


dalmtog  1700  for  labor  and  mateilal  used 
in  constructing  a  house  on  lots  1  and  2, 
block  81,  in  the  cil7  of  Tulsa,  and  asking 
that  his  mechanic's  Uen  on  said  lots  be  fore- 
closed. On  July  12,  1909,  plaintiffs  in  error 
filed  their  answer.  On  April  10,  1910,  with 
leave  of  court,  Q.  S.  Kemble  filed  a  plea  in 
Interroitton,  claiming  a  Uen  under  a  mort- 
gage on  the  same  lots,  to  secure  a  note,  both 
note  and  mortgace  having  been  executed  by 
plaintiffs  in  error,  imtylng  for  an  adjust- 
ment of  the  liens,  foreclosure,  etc.  On  April 
18,  1910.  tbe  attorney  for  plaintiffs  in  error. 
Sarah  E.  Walton,  tbe  owner  of  the  lots  in 
controversy,  filed  a  motion  for  continuance, 
unverified,  which  was  on  the  same  date  over- 
ruled by  the  court  No  appeal  was  prosecut- 
ed from  this  order.  On  the  same  date  a  trial 
was  had  and  judgment  rendered  for  Ken- 
namer for  $700,  and  his  mechanic's  lien  was 
established  and  foreclosed.  Kemble  as  in- 
tervener was  awarded  judgment  for  $193.75 
on  his  note  and  mortgage,  his  lien  establish- 
ed and  declared  to  be  junior  to  that  of  Ken- 
□amer's,  and  ordered  foreclosed.  This  judg- 
ment was  not  appealed  from,  nor  was  a 
motion  made  to  disturb  it  during  the  term. 
Hie  property  was  appraised  at  $1,400  end 
sold  by  the  sheriff  under  orders  ot  the  court 
for  $1,210  on  March  1.  1011.  On  March  2. 
1911,  plaintiffs  in  error  joined  in  a  motion 
to  set  the  sale  aside;  the  following  being 
among  the  grounds  set  up  in  the  motion  viz.: 
luBuffldency  <jt  the  notice  of  sale.  Ill^l 
appraisement.  That  the  propwty  did  not 
bring  two-thirds  of  its  appraised  valne.  This 
motion  was  denied.  On  May  6;  1911,  plain- 
tlfls  in  error  joined  in  a  second  motioa  to 
Vacate  and  set  asdde  the  sale  and  among 
others  nrged  as  a  ground:  Improper  ad- 
verdaement  of  the  properly.  Ttia  motion  be- 
ing overruled,  the  plalntUb  in  error,  on  May 
10,  1911,  filed  the  motion  or  petition  involved 
here  to  vacate  and  set  aside  tbe  jndgmoit 
originally  rendered.  The  same  alleges  as 
grounds  in  substance  that:  '*(1)  Because 
judgment  was  rendered  in  the  action  in 
favor  of  O.  S.  Kembl^  Intervener,  without 
notice  of  said  intervention  upon  plaintiffs 
in  error,  and  without  appearance  or  trial  of 
the  issues  as  to  Kemble.  &i  Because  of 
unavoidable  casualty  and  misfortune  in  this: 
That  Sarah  B.  Walton  waa  sick  in  bed  and 
her  regular  attorney  vras  out  of  town  and 
the  attomeir  who  liandled  it  did  not  undet^ 
stand  her  case  and  the  apirtleation  she  made 
for  a  continuance  before  Uie  trial  was  over- 
ruled. Because  the  petition  of  Kw- 
namer,  the  original  plaintiff  below,  did  not 
stoto  a  cause  of  action  against  LodIs  F. 
Walton  and  Is  entirdy  vcdd.  Prayer  that 
the  entire  judgment  be  set  asldb" 

As  has  been  pdnted  out,  tbe  appeal  in  tUs 
case  la  based  on  the  refusal  of  the  conrt  to 
vacate  Ite  judgment  and  annul  all  former 
proceedings  and  grant  a  new  trial  on  tbe 
motion  (treated  aa  a  petition)  filed  more  tban 


•For  outer  cssm  bm  warn  topic  and  seetton  NUMBER  In  Dee.  Die  *  Aa.  Dig.  Kaj-Uo.  Series  *  R^'t  Indczw 


Digitized  by 


Google 


OkL) 


HOMELAND  B3fiA.I.TT  Ca  r.  B0BI80H 


685 


a  year  after  socli  final  unappealed  from 
jadgment  ms  rendered. 

{2]  We  will  cnuddor  tbe  gronnds  iqion 
which  this  motion  Is  predicated  In  the  order 
Id  which  we  have  Bmnmarlsed  them  abOTe. 

1.  Whether  or  not  it  was  a  fundamental 
error  to  proceed  to  trial  and  Indgmeut  on 
tbe  Interrentlon  of  Kembl^  filed  in  the  case, 
with  leave  of  court,  after  plaintiffs  In  error 
bad  been  regularly  summoned  in  the  original 
case  and  had  answered,  without  a  snnuuons 
or  other  court  notice  of  the  Intermitlon, 
does  Dot  require  conslcleratioD  or  deddon  for 
the  reason  that  after  the  trial  and  judgment 
the  plaintiffs  In  error  Joined  In  two  separate 
motions  In  tbe  case,  attaciting  the  proceed- 
ings in  each,  apon  nonjurlsdlcUonal  grounds. 
This  was  equivalent  to  a  general  appearance 
In  the  case.  Where  a  defendant  comes  Into 
a  case,  even  thongh  he  has  not  been  properly 
BuouQoned,  and  alleges  and  submits  to  the 
court  nonjurisdlctjonal  questions— questions 
which  could  not  be  raised  In  a  special '  ap- 
pearance— be  recognizes  the  general  Juris- 
diction of  tbe  court  and  waives  all  Irregulari- 
ties that  may  have  intervened  In  bringing 
liim  into  court  This  la  a  question  that 
seems  to  be  well  settled  In  this  jurisdiction, 
as  well  as  in  Kansas,  from  whence  onr  pro- 
cedure cama  The  case  of  Zlska  v.  Avey, 
122  Pac.  722,  reviews  many  of  the  cases  of 
this,  as  well  as  the  Kansas,  court  Rogers 
V.  McCord  Collins  Merc.  Co.,  19  Okl.  116.  91 
Pac  864;  Lookabaugh  v.  Epperson.  28  OkL 
472,  114  PacL  73S;  Welch  v.  Ladd,  29  Okl. 
93,  U6  Pac.  573.  This  determines  the  first 
ground.  Tbe  only  point  made  is  that  the 
ooart  had  not,  as  to  the  intervention,  acquir- 
ed Jurisdiction  of  the  persons  of  plaintiffs 
In  error  because  of  a  lack  of  notice.  It  is 
not  even  suggested  that  they  did  not  owe  the 
note  nor  that  they  had  any  defense  to  tither 
tbe  note  or  the  mortgage  securing  it,  and 
which  they  had  both  executed. 

[SI  2.  The  second  ground  of  the  motion  to 
vacate  was  based  on  unavoidable  casualty, 
whldt  consisted  of  the  claim  that  at  the  date 
of  the  trial,  more  than  a  year  preriovs  to 
tbe  filing  of  the  moUon,  Mrs.  Walton*  one  of 
the  plaintiffs  in  error  and  tl»  owner  ot  the 
land,  was  too  alck  to  attend  court;  that  her 
regular  attorn^  was  out  of  town;  and  that 
the  attorney  who  did  appear  and  handle  hor 
case,  and  who  applied  for  Its  contlnnanee 
upon  the  (EDund  of  her  inability  to  attend, 
did  not  understand  the  same^  etc.  This 
srooQd  is  untenable,  it  Is  asserted  too  lata 
No  claim  of  fraud  or  mistake  ia  made ;  it  la 
simply  an  attempt  to  rerlew  the  action  of 
tbe  trial  court  in  overruling  her  motion  for  a 
continuance,  with  all  the  facta  fully  before  it 
more  than  a  year  before,  and  after  the  pas- 
uge  of  sereral  tarns  of  court  Her  attorney 
objected  to  Uie  orerrullng  of  the  motUm  for 
a  continuance  but  did  not  appeal.  He  could 
bave  done  so.   SecUon  6236,  Stat  1910.  He 


went  on  with  the  trial  and  to  Judgment  but 
ao  far  as  is  shown,  filed  no  motton  for  a  new 
trial  and  took  no  appeal  from  the  Judgment 
thus  bringing  up  for  review  the  action  of  the 
Court  on  the  motion.  Had  an  appeal  been 
token  and  the  point  properly  brought  here, 
this  court  would  inquire  into  the  discretion 
used  by  tbe  court  in  refusing  the  motion. 

[1]  The  granting  or  refusing  a  motion  for 
a  continuance  rests  largely  within  the  sound 
Judicial  discretion  of  the  trial  court  and  its 
action  In  reference  thereto  will  not  be  dis- 
turbed, except  where  this  discretion  has  been 
abused.  Standifer  et  aL  r.  SulIlTan,  SO  Okl. 
367,  120  Pac.  624. 

[4]  3.  This  ground  (1.  e.,  that  the  original 
Judgment  is  void,  because  tbe  petition  of 
plalntUC  Kennamer,  declaring  on  his  mechan- 
ic's lien,  did  not  state  a  cause  for  personal 
action  for  d^ciency  Judgment,  as  against 
L.  F.  Walton,  the  husband  and  codefendant 
of  the  owner  of  the  homestead)  is  without 
merit  Tbe  original  petition  did  not  ask  a 
deficiency  Judgment  against  I*.  F.  Walton, 
nor  did  the  facts  warrant  such  a  Judgment; 
and,  while  the  Journal  entry  decreed  him 
liable,  the  court  upon  having  its  attention 
called  to  the  error,  corrected  the  Judgment 
by  a  nunc  pro  tunc  order  and  relieved  him  of 
tbe  liability  unintentionally  and  erroneously 
adjudged  against  him.  The  other  questions 
discussed  in  the  brief  depend  upon  the  three 
main  points  discussed  above  and  need  no 
further  consideration  in  detalL 

The  Judgment  sbonld  be  affirmed. 

PUB  CUBIAM.   Adopted  in  whole. 


HOMELAND  REALTY  00.  v.  KOBISON. 
(Supreme  Ooupt  of  Oklahoma.   Nov.  11,  1913.) 

(SyUabut  by  the  Court.) 

1.  Affeal  and  Ebbob  (S  871*)— Rxcobd— Ap- 
peal BT  Tbanscbift. 

Unless  an  allied  errw  appears  In  tiie  rec- 
ord proper,  it  cannot  be  conBidered  In  an  api>«il 
by  tianscnpt. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  2867-2872;  Dec.  Dig.  { 
671.*] 

2.  Appeal  ahd  Ebbob  (|  644")— NECESSirr 
or  Bill  or  Exceptions  ob  Case. 

Errors  of  law  occurring  at  the  trial  must 
be  presented  for  review  In  this  court,  by  1d- 
corpoiatlng  same  into  a  bill  ot  exceptions  or 
case-made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2412-2415.  2417-2420, 
2422-24aB,  2428,  2478,  2479;  Dec.  Dig.  i 
644.*] 

3.  JuDOHEira  (I  279*)— Recitals  as  to  Rea- 
sons  FOB  Dibbctbd  Vbboiot. 

Ordinarily  the  reasons  which  may  have  ia- 
finenced  a  court  to  direct  the  verdict  of  a  ^ury 
have  no  place,  and  perform  no  function,  in  a 
formal  journal  entrv  of  the  Judgment  based  on 
the  verdict  of  tbe  jury. 

[Ed.  Note.— For  other  casM,  see  Judgment, 
Cent  Dig.  H  646-551;  Dec.  Dig.  {  279.*] 
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4.  TbIAI.  (I  178*)— DiBBOTlON  OF  VEBDICT— 

State  of  the  Evidbitcb. 

Whether  or  not  a  conrt  !■  jtutlfied  in  di- 
recting a  verdict  in  &  particalar  caae  depends 
upon  the  state  of  the  eridenciB  nt  the  time  of 

such  action. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dfg.  18  401-403 ;  Dec  Dig.  |  178.*] 

6.  Appeal  and  Bbbob  (S  854*)  —  Bsvnw — 
Bbasons  fob  Decision. 

If  a  conrt  directa  a  Jury  to  retnm  a  verdict 
for  plaintiff  in  a  case,  and  such  action  tbs  prop- 
er under  the  evidence,  the  action  will  be  Bottaln- 
ed,  even  though  the  court  glvea  a  wrong  TMion 
for  the  course  taken. 

[Ed.  Note.— For  other  casee,  see  Appeal  and 
Error,  Cent  Dig.  fiS  3403.  3404,  S408-3424, 
3427-MO;  Dec.  Dig.  1  864.*] 

a  Affeai.  and  Bbbob  (|  907*)  —  Bevibw — 

Pbesuhption. 

Where  the  evidence  and  the  record  of  the 
proceedings  occurring  at  the  trial  of  the  cause 
are  not  brought  to  this  court  for  review,  and 
all  that  Ib  before  this  court  are  the  pleadings, 
findings,  Judgments,  and  motions  made  after 
Judgment,  the  presumption  is  that  all  the  pro- 
ceedings of  the  trial  court  are  regular,  that  evi- 
dence was  introduced  without  objectioD  suffi- 
cient to  support  the  findings  of  the  court,  and 
that  the  pleadings  were  treated  as  amended, 
where  the  case  is  one  in  whldi  an  amendment 
is  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brior,  CenL  Dig.  Sj  2899,  2911-2915,  2916. 
8673.  8674.  8676,  8678;  Dec  Dig.  f  907.*] 

7.  AxTKAL,  xm  Ebbob  (S  889*)— Bbtikw— 
Aubndubnt  Bxoabdbd  ab  Made. 

Though  there  be  a  variance  between  the 
allegations  of  a  petition  and  the  facts  proven 
without  objection  at  the  trial,  yet,  if  it  is  a 
case  where  an  amendment  to  conform  to  the 
proof  should  have  been  allowed,  the  judgment 
will  not  be  reversed  solely  because  of  sndi  vari- 
ance. 

[Ed.  Note.— For  other  cases,  see  .^HMal  and 
Error.  Cent  Dig.  U  862ir8S22;  DecTDig.  | 
889.*] 

(Additional  8vlldb»9  by  Bditcridl  Staff.) 

8.  Tbial  (I  178*)— DiBBOTxoN  or  Vbbdxot— 
When  Bsquibed. 

Where  plaintiff  introduces  sufficient  evi- 
dence to  prove  bis  case,  and  defendant's  evi- 
dence does  not  conflict  therewith,  or  where,  con- 
sidered in  its  most  favorable  light  with  all 
legitimate  inferences  in  its  favor,  it  fails  to 
present  a  defense,  the  court  should  direct  a  ver- 
dict for  plaintiff. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Cent 
Dig.  H  401-403;  Dec  Dig.  1 17&*] 

Commissioners*  Opiiiioii,  DiTlslon  No.  2. 
Error  Snperior  Court,  Muskogee  Conn- 
tj;  Fanar  L.  UteCaln,  Judg& 

Action  by  W.  B.  Bobteon  against  tbeHome> 
land  Bealty  Company.  Then  was  a  directed 
verdict  for  plalntltE,  and  defendant  brings  er- 
ror. Affirmed. 

Allen  &  NlcholB,  of  Muskogee,  for  plaintiff 
in  error.  Boach  St  Bradley,  of  Muskogee,  tar 
defendant  In  error. 

6BEWER,  C.  This  appeal  is  prosecuted 
on  a  transcript  of  the  record  duly  certified. 
Two  specifications  of  error  are  urged  In  the 
brief  as  follows:  "(1)  Said  court  erred  In 
instructing  the  Jury  to  return  a  verdict  for 


defendant  in  «Tor,  and  not  permitting  said 
issue  to  be  determined  by  tile  Jury,  for  the 
reason  tbat  the  recovery  asked  for  by  defend- 
ant in  ertoc  was  for  mon^  only.  (9  Said 
conrt  erred  In  finding  tliat  Oie  pleadliigi  in 
said  cause  and  the  facts  showed  tlie  issue  to 
b«  Joined  by  the  parttea  herein  upon  a  mlt 
ten  contract  vha  the  theory  of  the  attiv- 
neys  for  both  the  plaindft  in  arm  and  de- 
fendant in  error  was  that  the  pleadings  JoIb- 
ed  the  Issne  upon  an  oral  contract,  and  de- 
fendant in  error  had  pleaded  an  oral  con- 
tract, which  had  been  dmled  plalntUE  hi 
error,  and  the  proof  of  plaintlfC  in  error  all 
went  to  the  denial  of  an  oral  contract" 

[1]  The  first  assignment  of  error  is  dearly 
nnavidlable  to  ax^ellant,  for  the  reason  Giat 
the  proceedings  of  the  conrt  and  matters  oc- 
curring at  the  trial,  together  with  the  evi- 
dence heard,  are  not  brought  here  in  sncb  a 
way  as  to  b»  considered  by  the  court;  in 
fact,  none  of  the  evidence  is  befne  ns.  Vim 
an  aandnatlon  of  the  transcript,  it  does  ap- 
pear that  evid^ice  was  submitted,  and  Oat 
at  ttie  close  of  same  the  jury  retomed  a  va> 
diet  in  foTor  of  the  defendants  In  error  1^ 
direction  of  the  court  The  evidence  not  be- 
ing before  us,  we  cannot  ccmsider  whether 
the  court  acted  correctly  or  not  Unless  an 
alleged  error  appears  in  the  record  proper, 
it  cannot  tw  considered  in  an  appeal  by  tran- 
script Tribal  Development  Co.  v.  White 
Bros.,  28  Okl  525, 114  Pac  73a 

[2]  Errors  of  law  occurring  at  the  trial 
mast  be  presented  for  review  In  this  court, 
by  Incorporating  same  into  a  bill  of  excep- 
tions or  case-made.  Menten  v.  Shattee,  11 
OkL  381,  67  Fac.  478;  McCarthy  v.  BenUey, 
16  Okl.  19,  83  Pac.  713 ;  Green  v.  Teager,  23 
OkL  128,  99  Paa  906;  St  L.  ft  S.  F.  By.  Co. 
V.  McCollnm.  23  OkL  899,  101  Pac.  1120; 
McCoy  V.  McCoy,  27  OkL  371,  112  Pac.  IWO; 
BalUoger  v.  Von  Welse,  32  OkL  114, 121  Pac. 
250.  We  do  not  exactly  understand  what  the 
appellant  means  In  this  assignment  of  error, 
when  he  gives  as  a  reason  why  it  ou^t  to 
be  sustained  "that  the  recovery  asked  for  by 
the  defendant  in  error  was  for  money  onl;," 
unless  It  be  to  point  out  tbat  such  causes  are 
triable  by  a  jury.  Section  5785,  Comp.  L. 
1909. 

[I]  The  recovery  allowed  was  for  "moaey 
only,"  and  It  is  certainly  the  law  tbat,  where 
plaintiff  Introduces  sufficient  evidence  to 
prove  his  case,  and  defendant's  evidence  does 
not  confilct  therewith,  or  where  the  evidence 
of  the  defendant,  considered  most  fttvorably 
to  him,  together  with  all  legitimate  Inferene- 
es  that  may  be  drawn  from  it  utterly  fails 
to  present  a  defense,  the  court  should  direct 
a  verdict  for  the  plaintifC.  Moore  v.  First 
Nat  Bank,  30  Okl.  623, 121  Pac  626;  Neeley 
V.  Southwestern  Cotton  OU  Co.,  13  OkL  356, 
75  Pac.  687.  64  L.  It  A.  145,  and  authorities 
cited  in  these  cases. 

[I-S]  2.  The  second  assignment  grows  out 
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of  a  claim  that  there  was  a  fatal' Tarlance  be- 
tween the  eTld^ce  and  the  pleadings.  This 
is  predicated  on  a  statement  made  by  the 
court  and  incorporated  in  the  Journal  entry 
of  jodgment  by  a  nunc  pro  tunc  entry,  made 
July  IS,  1911,  correcting  the  original  judg- 
ment of  December  6,  1910.  This  statement 
seems  to  be  for  the  purpose  of  explaining 
ffhy  the  court  directed  a  verdict  in  the  case. 
Ordinarily  the  reasons  which  may  have  lu- 
flaeoced  a  court  to  direct  the  mdlct  of  a 
Jury  have  no  place,  and  perform  no  office,  in 
a  formal  journal  entry  of  a  Judgment  based  on 
the  verdict  of  a  Jury.  The  ri^t  of  the  court 
to  direct  a  verdict  depends  upon  the  state  of 
the  evidence  when  such  action  is  taken.  And, 
If  such  action  was  proper,  it  would  be  sus- 
tained, even  thoa^  the  court  migbt  give  a 
wrong  reason  for  the  course  taken.  Martha 
Leahy  v.  I.  T.  lUuminating  Oil  Co.,  136  Pac. 
416  (not  yet  officially  reported) ;  Hodglns  v. 
Hodgins,  23  Okl.  625,  103  Pac.  7U;  3  Gyc. 
221,  and  notes  and  cases  dted ;  Hancock 
Yonree.  25  OU.  460,  106  Pac.  811. 

The  nunc  pro  tunc  order  referred  to  must 
have  been  allowed  for  the  sole  ptirpose  of 
bringliig  into  the  record  the  reasons  for  di- 
recting a  verdict,  after  it  became  impossible 
to  appeal  by  case-made,  and  thus  have  re- 
viewed this  action  of  the  court  Ttiis  state- 
ment of  the  court  la  as  follows:  "That  this 
cause  proceeded  upon  the  theory  of  the  at- 
tom^s,  both  for  the  plaintiff  and  the  defend- 
ant, that  the  pleadings  joined  the  issue  be- 
tween the  parties  upon  an  oral  contract;  but 
the  court  further  finds  that  the  pleadings 
tbemselves  and  the  facts  show  the  Issue  to 
be  Joined  upon  a  written  contract,  the  princi- 
pal of  which  was  paid  and  the  interest  on 
which  still  remained  and  now  remains  un- 
paid In  the  sum  of  $718.85,  with  accrued  in- 
tecest  on  said  amount  from  the  13th  day  of 
T^bnuxy,  1908,  said  accrued  Interest  bkng 
In  the  sum  of  $125,06.  The  court  farther 
finds  that  the  deffense  in  this  cause  goes  en- 
Urdy  to  the  denial  of  an  oral  contrat^  for 
•aid  amount ;  that  the  question  of  agents  as 
raised  In  said  pleadings  In  maUng  said  oral 
contract  is  immaterial  fOr  the  reason,  above 
mentioned,  that  said  facts  disclose  that  the 
recovery  herein  should  be  on  a  written  con- 
tract The  court  further  finds  that  no  de- 
fense to  said  writtm  contract  and  Interest 
due  thereon  has  been  made  by  defendants, 
and,  upon  the  motion  of  plaintiff  for  a  per- 
emptory instruction  In  his  favor,  the  court 
tnstractod  the  Jury  to  mder  a  verdict  In 
ftvoc  of  th«  plalnUff,  and  the  following  ver^ 
diet  was  mkdered  by  the  Jury."  etc; 

[I]  We  have  cxamlnea  all  the  writtm  con- 
tracts In  this  case  In  the  )Sgbt  of  the  plead- 
IngBi  and  we  believe  It  to  have  been  possible 
to  have  based  the  recovery  on  an  oral  prom- 
Iw  to  pay  this  earned  interest  which  had 
admittedly  accrued  under  the  terms  of  the 
writings.  But  If  it  Is  assumed  ttiat  the  court 
was  rl^  In  thinking  the  recovery  proper 


only  under  the  teVms  of  the  writings,  then, 
In  the  absence  of  the  record  of  what  occurred 
at  the  trial,  it  will  be  presumed  that  evidence 
sufficient  to  sustain  such  recovery  was  intro- 
duced without  objection,  and  that  it  was  suf- 
fldent  to  support  the  findings  the  court  made, 
and  that  the  parties  treated  the  pleadings  as 
amended,  so  as  to  raise  the  proper  Issne. 

The  case  of  Mulhall  v.  Mulhall.  3  Okl.  304, 
41  Pac.  100,  is  peculiarly  in  point  In  that 
case,  as  here,  the  appeal  was  by  transcript. 
The  plaintiff  had  sued  for  money  loaned,  and 
the  answer,  after  denying  this,  set  up  the 
special  plea  that  while  he  had  received  this 
money  from  plaintiff.  It  had  been  invested  by 
agreement  of  the  parties  In  a  inrtnership 
cattle  business,  and  that  the  cattle  were  stlU 
on  hand.  This  special  plea  was  denied  by 
plaintiff.  The  court  found  that  in  fact  the 
money  had  been  invested  In  a  partnerstiip 
busLoess  as  defendant  claimed,  but  that  later 
be  agreed  to  return  the  Investment  to  the 
plaintiff.  The  claim  was  made  there,  as  here, 
of  fatal  variance.  The  court  In  the  opinion 
say:  "The  evidence  taken  upon  the  trial,  and 
the  rulings  tho'eon,  not  beli^  brought  Into 
the  record,  we  must  presume  that  the  evi- 
dence which  was  offered  up<m  the  trial  was 
offered  without  any  objection  thereto,  and 
that  it  was  sndi  as  would  suppcHrt  the  Itaid- 
ings  of  facts  which  the  court  has  made.  We 
must  inesume,  therefore,  that  the  dlsirates 
between  the  plaintiff  and  defendant  Involr-  ' 
Ing  the  defteidantfs  liability  to  plaintiff  for 
this  $1,600,  were  folly  gone  Into  upon  the 
merlti^  and  that,  although  the  plaintiff  had 
made  no  amendment  to  his  petitlc«x  alleging 
that  after  this  $1,500  had  been  invested  in 
cattle  the  defendant  agreed  to  rqiny  him  the 
amount  of  this  InTOstment  and  take  the 
plalntUTs  interest  In  ttie  cattle,  the  prottf  was 
directed  to  fills  allegation,  as  well  as  to  the 
plalntUTs  allegation  ttiat  he  bad  loaned  this 
money  to  the  defendant  in  the  first  Instance 
on  F^roary  16,  1883,  and  that  no  question 
was  raised  ea  account  of  the  defect  in  the 
pleadings.  The  money  Involved  In  the  con- 
troversy was  evidently  but  the  one  sum.  It 
Is  stated  to  be  $1,500  In  plaintiff's  petition, 
and  OS  having  be^  loaned  to  the  defendant 
on  the  16th  day  of  February,  189B.  It  Is 
stated  In  defendant's  answer  as  being  $1.G00, 
and  as  having  been  invested  fn  cattle  on  the 
16th  day  of  February,  1893.  The  prayer  of 
the  plaintiff's  petittm  was  for  the  recovery 
of  the  sum  of  $1,500,  with  Interest  thereon, 
and  the  finding  of  the  court  Is  that  this  iden- 
tical sum  of  money  In  dispute  was  Invested 
in  cattle  on  the  16th  day  of  February,  1893, 
and  a  contract  was  subsequently  made  for 
the  r^Myment  of  this  same  sum  by  defend- 
ant to  plaintiff,  and  that  it  all  grew  out  of 
the  original  transaction  entered  into  by  the 
parties  on  the  16th  day  of  February,  1893. 
The  merit  of  the  matter  laid  In  the  question 
as  to  whether  defendant  owed  the  plaintiff 
the  sum  of  $1,000,  and  it  is  but  fair  to  pre- 
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snm^  In  the  absence  of  the  erldeiun,  tbat 
the  facts  of  these  itartles'  drallngs  were  ful- 
ly Inquired  into  <m  the  trial,  and  that  the 
proof  was  fredly  and  wiUlngly  directed  hy 
both  parties  to  the  Question  as  to  whether  or 
not  the  plaintiff  was  entitled  to  receive  fnmi 
the  defendant  the  sum  of  $1,600  on  account 
of  the  huslness  transactions  which  they  had 
had  concerning  this  |1,SOO.  •  • 

So  In  the  case  at  bar  plaintiff  claimed 
$71&85  as  interest  due  at  a  certain  date, 
under  the  terms  of  two  certain  writings  itH- 
atire  to  two  tracts  of  land,  placed  In  the 
hands  of  a  trustee  to  be  sold  for  town-site 
purposes;  that  at  the  date  this  sum  of  In- 
terest had  accrued  a  new  writing  was  exe- 
cuted, which  included  both  tracts  of  land, 
and  which  named  a  new  trustee  and  extend- 
ed the  time  of  the  performance  of  the  con- 
tract ;  and  that,  when  this  new  writing  was 
executed,  this  accrued  Interest  was  left  out 
of  the  new  contract,  and  that  defendant 
agreed  orally  to  pay  It  to  him.  Defendant 
filed  a  general  denial,  and  then  set  up  the 
two  first  wridnga,  also  the  later  one,  and, 
while  admlttinK  that  $718.85  had  accrued  as 
Interest  on  the  two  original  writings  at  the 
date  of  the  later  one,  claimed  that  this  item 
of  interest  was  taken  Into  account  in  the 
later  writing,  and  that  It  had  been  paid.  To 
this  plaintiff  filed  a  general  denial.  So  there 
can  be  no  doubt  but  that  these  parties  were 
fully  aware  that  the  only  dispute  between 
them  was  the  answer  to  the  question:  Did 
defendant  owe  plaintiff  $718.85  as  interest? 
Plaintiff  said:  Too  do;  that  this  sum  was 
due  under  yonr  writings,  and  you  agreed 
orally  when  we  made  other  writings  to  pay 
me.  Defendant  answers:  Not  bo  ;  I  did  owe 
you  under  the  writings  the  exact  sum  you 
claim,  but  I  paid  you.  The  court  says,  after 
examining  the  writings  and  hearing  all  the 
evidence  bearing  on  the  dispute  (and  the 
third  writing  referred  to  was,  as  to  the  point 
involved  here,  so  ambiguous  as  to  admit  of 
oral  evidence  to  explain  the  intent  of  the 
parties),  the  defendant  certainly  owes  plain- 
tiff this  item  of  interest,  in  the  exact  sum 
sued  for,  and  a  recovery  should  be  had,  not 
on  the  oral  promise,  but  on  the  true  Interpre- 
tation of  the  writings  tliemselves. 

[7]  We  do  not  know  that  oral  evidence  was 
received  to  explain  the  Intent  of  the  parties 
In  the  third  writing,  but  it  might  have  been, 
and  probably  was,  needed  to  justify  the  court 
in  finding  what  It  did.  This  certainly  pre- 
sents a  situation  In  which  an  amendment 
could  have  been  properly  allowed  plaintiff, 
without  ^tber  Injury  or  surprise  to  defend- 
ant And  we  think  the  rule  announced  in  the 
syllabus  of  Mullull  v.  Hulhall,  supra,  to  be 
applicable  to  this  case.  It  la  thus  stated: 
"Whm  the  eridenoe  and  Qie  record  of  the 
proceedings  occurring  on  the  trial  of  the 
cause  are  not  brought  to  this  court,  hut  only 
the  pleadings,  finding,  and  conclusions  of 


the  court  and  the  mottons  made  after  judg- 
ment, the  preaunvtion  is  that  all  of  the  pro- 
ceedings  of  the  court  are  regular,  and  tbit 
the  pleadings  were  treated  by  the  parties  as 
amended  where  the  case  Is  one  where  an 
amendmrat  may  be  allowed."  Ttda  me 
has  been  followed  in  Lore  t.  KlrUiridge 
Drilling  Co-,  129  Pac  860,  where  the  court 
uses  the  following  excerpt  from  the  MuUiall 
Case:  *^he  language  of  tiiis  section  135  (tf 
the  Code  of  Procedure  (Comp.  Iaws  1809;  i 
6675)  does  not  say  that  allegations  o(  the 
pleadings  must  be  proved  or  else  there  Is  a 
failure  of  proof,  but  it  la  that  the  allegatioiis 
of  the  claim  or  defense  to  whif^  the  proof  la 
directed  must  be  supported  by  Qie  evldoiee. 
It  matters  not  how  informal  or  inaccurate 
the  pleadings  may  b^  if  they  pray  the  Ju^- 
ment  whldi  Is  rendered,  and  If  the  pioot  sap- 
ports  the  claim  or  d^ense  to  which  it  ts 
directed,  then  there  is  no  ibtal  variance." 
After  which  Ckimmlssioner  Sharp  uses  the 
following  language  in  the  headnotes  to  tbe 
Love  Case,  supra:  '^oogh  there  be  a  vari- 
ance between  the  allegations  of  a  petition 
and  the  facts  proved  on  the  trial,  yet.  If  it 
be  a  case  where  an  amendment  of  the  peti- 
tion ought  to  be  allowed  to  conform  it  to  tbe 
facts  proved,  the  Judgment  will  not  be  re- 
versed on  account  of  such  variance."  See, 
also,  Robinson  Co.  v.  Stlner,  26  OkL  272, 109 
Pac.  238 ;  Alcorn  v.  Dennis,  3fi  OU.  137,  iOi 
Pac.  1012 :  Byndak  Seawdl,  18  OkL  737, 
76  Pac.  170. 
The  case  should  be  affirmed. 

PBBCUBIAM.  Adopted  la  wholes 


SCHOOL  DIST.  NO.  18  OF  LATIMER 
OOUNTT  V.  WABD. 
(Sapreme  Court  of  OUahomB.   Nov.  4,  1913^ 

(BvO^lHU  by  tJ^  Court.) 
Afpeai.  and  Eaaoa  <|  1001*)~Vbboioi^Evi- 

DENCE. 

Where  tiie  evidence  reasonably  tends  ta 
support  the  verdict  and  there  is  no  error  In 
the  charge  to  the  jury,  tbe  judgment  will  not 
be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8^  382fr-3934;  Dec 
Dig.  \  1001.*] 

Error  from  County  Courts  Latimer  County ; 
L.  K.  Pounders,  Judge. 

Action  by  Daisy  Ward  against  School  Dis- 
trict No.  13  of  Latimer  County.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

H.  T.  Church,  of  Wllburton,  for  plabitlfl 
In  error.  Jones  ft  Lester,  ot  ^^bnrton,  for 
defendant  In  error. 

TDBNEB,  J.  HOb  is  an  action  by  Daisy 
Ward,  defendant  In  error  to  recover  from 
School  District  Na  13  of  Latimer  Goon^ 
$195,  alleged  to  be  due  her  for  three  months* 
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senrlceB  under  and  by  Tlrtoe  of  a  contract  In 
writing,  made  part  of  ber  petition,  wber^ 
tbe  ^strict  agreed  to  employ  ber  as  a  pri- 
mary teacber  In  Its  sdioola  for  nine  months, 
at  96S  per  montli.  beglnnii^;  September  6, 
1910.  After  a  general  and  a  "apedal  demur- 
rer*'  bad  been  overruled  to  ber  petition,  de- 
fendant answered  and  denied  tJie  -debt  and 
allied  tbe  contract  to  be  ln<reUd  for  Qie  rea- 
son that  C  J.  Wlsbart,  treasurer,  was  not 
notified  of  and  was  not  presoit  at  the  meet- 
ing of  tbe  board  wben  the  contract  was  made, 
and  that  tbe  same  was  signed  by  Doyle  and 
Ooest,  the  other  two  members  of  tbe  board, 
without  bis  consent.  After  reply  filed  there 
was  trial  to  a  jury  and  Jodgmeut  for  plain- 
tiff, and  tbe  district  brings  tbe  case  ber& 
For  tbe  reason  that  the  brleft  fall  to  set 
forth  tbe  petition,  we  cannot  consider  wheth- 
er the  court  erred  in  OTermling  tbe  demurrer 
thereto,  hot  wUl  consider  tbe  remalidns  as- 
signment of  error  otdy,  which  Is  tbat  the 
court  erred  in  ororraling  defendant's  motion 
for  a  new  trial.  Tbe  case  turned  upon  the 
validity  of  tbe  meeting  of  Oie  board  at  which 
the  contract  vraa  made;  it  being  contended 
on  one  side  tbat  Wlsbart  bad  verbal  notice 
and  waa  praent  and  participating,  and  on 
tbe  other  tbat  be  was  not  present  and  bad  no 
notice  of  the  meeting.  Upon  the  point  the 
conrt  charged  tbe  Jury:  "  *  *  •  Tou  are 
instructed  that  tbe  .wrlttm  contract  Intro- 
doced  In  evidence  is  valid,  unless  yon  find 
from  tbe  testimony  that  same  waa  not  au- 
thorised at  a  legal  meeting  of  said  board  of 
directors  of  tbe  defen&nt.  Yon  are  further 
ioBtructed  tbat  the  minutes  of  said  meeting 
are  prima  facte  evidence  of  what  took  place 
at  Mid  meeting.  (Excepted  to  by  defendant) 
(4)  Tou  are  instructed  that  if  yon  find  by  a 
Mr  pr^nderance  of  tbe  testimony  tbat 
there  was  a  meeting  of  the  school  board  of 
tbe  defendant  berein  on  May  11,  iSlXK  and 
tbat  at  said  meeting  all  die  directors  of  said 
district  were  present,  or  bad  notice  in  writing 
of  tbe  meeting,  and  the  matter  of  employing 
tbe  plaintiff  was  brought  up  In  tbe  presence 
of  all  of  said  members,  and  tbat  at  said  meet* 
iog  and  before  same  adjourned  two  members 
of  the  board  voted  in  favor  of  employing  tbe 
plahitlff  at  |6K  per  month,  as  alleged  In  ber 
pettdon,  and  tbat  thereafter  tbe  said  con- 
tract was  signed  by  two  members  of  the 
board,  and  by  the  plaintiff  herein,  and  that 
plahitlff  presented  herself  on  September  S, 
1910,  and  at  subsequent  dates  as  hereinbefore 
ncDtioned  at  the  idace  where  she  was  em- 
ployed to  teach,  and  that  the  plaintiff  at  all 
tines  and  op  to  tbe  time  she  filed  the  action 
bereia,  wUdi  was  November  29,  1910,  stood 
nady  to  perform  the  services  enumerated  In 
file  coDtmct  sued  upon,  then  It  will  be  your 


dnty  to  find  for  tbe  pi«<n*<*'',  mdeaa  you 
should  find  tbat  at  said  meettng  of  said  board 
of  directors  <»ie  or  more  monbers  of  said 
board  was  made  to  understand  that  no  ac- 
tion with  reference  to  plaintiff's  contract 
would  be  taken  at  said  meeting,  and  at  such 
point  in  tbe  meetli^  went  away  firom  the 
place  of  meeting  and  was  not  notified  to  re- 
turn to  said  meeting  for  tbe  purpose  of  acting 
upon  plaintUTs  abdication.  (Excepted  to  by 
defendant^"— which  seems  to  correctly  state 
the  law.  But  whether  It  does  or  not,  defend- 
ant Is  now  boimd  thereby,  since  tbe  same  waa 
not  excepted  to  in  the  manner  provided  by 
Btatnte  (Rer.  Laws  1910,  |  fiOOS),  and,  as 
there  was  evidence  reasonably  tending  to  sup- 
port the  dbarge^  we  decline  to  disturb  tbe 
verdict. 

It  aeons  tbwe  was  no  enror  In  tbe  admis- 
sion or  reJectfiHD  of  evidence,  but  if  there  was 
we  cannot  consider  it,  as  defendant  has  foiled 
to  oon^ly  witb  rule  26  of  this  conrt  (96  Pa'c. 
vlll). 

Defendant  tequested  conrt  to  charge: 
"Tou  are  instructed  If  yon  find  from  tbe  evi- 
dence tbat  the  contract  soed  on  ber^  by  tbe 
plaintiff,  Dal^  Ward,  was  made,  executed, 
and  altered  into  by  the  defendant.  School 
Dlstiict  Board  No.  18  of  iLatlnier  County, 
prior  to  tbe  annual  district  meeting  of  said 
sdiod  district  on  flie  first  Tuesday  of  June, 
19X0,  then  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  defendant" — which  was 
refused  and  defendant  duly  excepted.  In 
support  of  the  contention  tbat  tbe  court  erred 
In  so  refusing,  counsel  dte  Jones  v.  School 
DIst  No.  144,  Elk.  Co..  7  Kan.  App.  872,  01 
Pac.  027.  There  In  the  syllabus  tbe  conrt 
said:  "Hie  powers  conferred  by  law  upon  tbe 
electors  at  an  annual  school  district  meeting 
are  inconsistent  with  the  existence  <^  author- 
ity In  tbe  scbod  board  of  such  a  district  to 
enter  Into  a  binding  contract  for  tbe  employ- 
ment of  a  teacber  prior  to  the  meeting  fbr  a 
term  commencing  after  sudi  meeting."  While 
the  statutes  there  under  construction  (Gen. 
Stat  1006  Kan.  1 6037  et  seq.)  are  substantial- 
ly tbe  same  as  ours  (Comp.  laws  1909.  |  8061 
et  seoO.  for  the  reason  that  as  no  authority 
Is  dted  in  tbat  case  In  suniort  of  tbat  oidn- 
lon  and  counsel  has  dted  none,  we  refuse  to 
follow  It,  especially  as  counsel  have  failed  to 
point  out,  and  we  cannot  see,  wherein  the 
powers  thus  conferred  vpou  the  electors  at 
such  annual  meeUng  are  inconsistent  with 
the  existence  of  auUiority  in  tbe  school  board 
to  make  a  contract  emi^oylng  a  teacber  to 
teach  for  a  term  commencing  after  such 
meeting. 

There  la  no  merit  in  tlw  remaining  ass^- 
ments. 

AflBrmed.  All  tbe  Justices  concur. 
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GBEISB  et  tL  t.  AUSTIN  et  aL 
(Supnmc  Court  of  Oklahoma.   Not.  4,  1913.) 

1.  SOROOU  AHD  ScnOOL  DiSTBICTa  (I  111*)— 

Rkicedt    or   Taxpaysb  —  DiBOHABaa  or 

Tbacheb— Injunction, 

At  the  instance  of  resident  taxpayers  of  a 
school  district,  the  powers  of  eqaity  may  not  be 
ioTofced  to  ODjotn  the  oCBcials  of  the  school  dis- 
trict from  discharging  a  teacher  employed  by 
contract  to  teach  a  school  for  a  specified  time. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  265-268;  Dec 
Dig.  i  111.*] 

2.  Injunction  (S  60*)  —  Gbottndb  —  Remedy 
AT  Law— SoHooif  and  Sohool  Distbicts. 

The  powers  of  equity  may  not  be  invoked 
by  such  teacher  to  enjoin  the  school  board  from 
discharging  him  before  he  had  taught  the  school 
pursuant  to  the  terms  of  said  contract. 

[Ed.  Note.— For  other  casea.  see  Znjn&ctlon, 
Cent  Dig.  8$  117-119;  DecTbig.  {  60.*] 

Error  froDi  District  Court,  Jackam  Coun- 
ty ;  Frank  Mathews,  Judg^. 

Action  by  Tbos.  C.  Greer  and  others  against 
F.  H.  Austin  and  others.  Jndcment  for  de- 
fendants, and  plainttffig  bring  error.  Af- 
flrmed. 

LawBon  ft  Dabner,  of  Alius,  for  plaintiffs 
In  error.  W.  T.  UcGonnell,  of  Altos,  toe  de> 
fendants  In  error. 

WILLIAMS,  J.  [1]  The  only  Qoestlon  es- 
sential for  determlnatton  unda  this  record 
is  as  to  wbetber  the  powos  of  egoity  may 
be  InTOked  to  enjoin  tbe  officers  of  a  scbool 
district  from  dlsdiarglDg  a  person  employed 
by  said  offldals  - under  a  valid  contract  to 
teacb  a  sdiool  tax  said  district  for  a  definite 
term.  It  lias  been  settled  In  tbls  Jurisdic- 
tion that  a  taxpayer  withtmt  showing  a  spe- 
cial private  Inters  may  maintain  an  action 
to  prevmt  an  Illegal  disposition  of  money  of 
a  municipality  or  school  district  the  11- 
l^ial  creation  of  a  debt  ii^ch  with  other 
property  owners  and  taxpayers  in  such  mu- 
nicipality or  district,  may  be  con^telled  to 
pay.  It  is  a  general  rule  that  for  wrongs 
against  the  public,  whether  actually  commit- 
ted or  only  appr^ended,  the  remedy,  wheth- 
er civil  or  criminal.  Is  by  a  prosecution  in- 
stituted by  the  state  In  its  political  character, 
or  by  some  officer  authorized  by  law  to  act 
In  its  behalf,  or  by  some  of  those  local  agen- 
cies created  by  the  state  for  the  management 
of  such  of  the  local  affairs  of  the  community 
as  may  be  Intrusted  to  them  by  law.  The  in- 
dividual citizen  does  not  In  his  own  name  in- 
terfere In  behalf  of  the  interest  of  society, 
but  society  acts  through  and  by  Its  properly 
constituted  agencies.  Kellogg  v.  School  Dis- 
trict No.  10,  Comanche  County,  13  OkL  285, 
74  Fac.  110,  and  authorities  therein  dted; 
Marlow  V.  School  District,  29  Okl.  304,  116 
Pac.  797,  and  authorities  therein  cited.  In 
Thompson  v.  Haskell,  Governor,  24  Okl.  70, 
102  I'ac.  700,  it  Is  said:  "The  case  of  Kel- 


logg V.  S(±ool  District  No.  10,  Bopra,  does  not 
appear  to  go  to  the  extent  of  permitting  pri- 
vate individuals  to  restrain  public  officers  to 
correct  purely  public  wrongs,  but  to  restrict 
the  right  of  a  private  individual  to  that  class 
of  cases  which  Involve  the  creatl<Hi  of  debts 
Illegally  against,  or  the  wrongful  expendi- 
ture of  moneys  ol^  the  taxpayeta."  The 
question  involved  In  that  case  was  as  to  the 
creation  of  or  addition  to  or  subtraction 
from  political  subdivisions  of  a  county  and 
Involved  political  acts.  The  question  here, 
so  far  as  the  action  la  brought  on  the  part 
of  the  taxpayers,  is  a  public  act  involving  ttie 
discharge  of  a  teacher  of  a  public  school. 

[2]  The  teacher  is  also  Joined  in  this  a^ 
tion.  The  question  as  to  misjoinder  of  par- 
ties does  not  seem  to  be  urged,  hut  the  Join- 
ing of  him  in  this  action  does  not  add  merit 
to  the  case,  for  if  his  discharge  Is  wrouglul 
he  has  his  action  at  law  to  sue  for  the  recor- 
ery  of  his  salary  or  for  damages  on  account 
of  the  breach  of  contract  School  Dlst  No. 
13,  Latlmw  Connty^  v.  Ward,  136  Pac.  888, 
not  yet  officially  r^Ksted. 

The  actlcm  of  the  loww  court  la  afflnned. 
All  the  Justices  concur. 


ST.  LOUIS  &  S.  F.  R.  CO.  T.  NELSON. 
(Supreme  Court  of  Oklahoma.   Nov.  18,  1918.) 

(ByUabua  ht  the  CourtJ 

X  Appbax.  and  Ebbob  U  284*)— Pbssknta- 
txon  Bblow— Motion  fob  Nxw  Tbiai.. 
Where  a  case  is  submitted  to  a  trial  coart 
upon  agreed  statement  of  facts,  a  motidb  for 
new  trial  la  nnnecessarv  to  enable  this  coort 
on  appeal  to  review  the  Judgment  rendered 
upon  such  agreed  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
groi^  Gent  Dig.  ff  1069-1672;  Dec  Dig.  { 

2.  Appeai.  Ann  IkBOB  (|  345*}— Timb  fob  Ap- 
PBAL—BxTKNSioH— Motion  fob  New  Tiiai<. 
Where  a  motion  for  new  trial  is  unneces- 
saty  to  enable  this  court  to  review  the  action 
of  the  trial  court  in  rendering  a  judgment 
fittng  of  such  motion  and  decMon  uiereon  by 
the  court  Is  ineffectual  for  the  purpose  of  ex- 
tending the  time  within  which  to  perfect  an  ap- 
peal; and  the  time  begins  to  run  from  the  ren- 
dition of  the  Judgment  complained  of,  and  not 
from  the  order  overruling  the  motiim  for  new 
triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  18^  1806;  Dec.  IHg.  S 
345.*] 

Brror  from  District  Court,  Jatftson  Ooun- 
ty;  Frank  Mathews,  Judge. 

Action  by  Gertrude  Ndson  agabut  the  St 
Louis  &  Ban  Francisco  Ballroad  Company. 
Judgmait  for  plaintiff,  and  defendant  brings 
error.  Dismissed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Klelnschmldt  of  Oklahoma  City,  for  plain- 
tiff in  error.  Guy  P.  Horton,  of  Altos,  for 
defendant  in  error. 


*Por  ether  cases      same  toplo  aott  section  NUHBBB  In  Deo.  Dig.  a  Am.  Dia.  Key-No.  Bsrlss  *  Rv'r  ladnss 
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BAYBSt  ax  On  the  1201  day  of  Hardu 
1912,  defendant  in  -enor,  as  administratrix 
of  the  estate  of  Gertrude  Nelaon,  .deceased, 
filed  a  supplemental  petition  in  the  district 
court  of  Jackaon  county  for  tbe  purpose  of 
reriTing  a  cMt^in  judgment  recorered  in 
that  court  on  tbe  1st  day  of  January,  1908, 
by  Gertrude  Nelson  against  plaintiff  in  er- 
ror for  the  sum  of  9S,O0a    -Aftu  answer 
had  been  fUed  by  plaintiff  in  error,  tbe  par^ 
ties  «itered  Into  a  stipulation  aa  to  the 
Ittcta,  which  was  reduced  to  writing  and  filed 
with  tbe  GleA  of  the  court  Upon  tbe  case 
l^ig  reached  for  trial,  both  parties  waired 
a  Jury,  and  the  cause  was  tried  upon  tbe 
fiicts  agreed  to  In  said  8tipulati<m;  and  tbe 
court,  on  the  28th  day  of  September,  1912, 
rendered  Judgment  reTiving  tbe  judgment 
as  ptayed  for  by  defendant  in  error  in  ber 
petition.   On  tbe  same  date  plaintiff  in  er- 
ror filed  a  motion  for  a  new  trial,  wbi£b  was 
overruled  on  June  23,  1913.   Upon  the  last- 
mentioned  date  an  extension  of  90  days  was 
granted  to  plaintiff  In  error  within  whiCh  to 
make  and  serve  eaae>niad&   The  case-made 
was  afterwards  served  and  settled,  and 
plaintiff  in  error's  petition  in  error,  with 
case-made  attached,  was  filed  in  this  court 
on  tbe  Uth  day  of  September.  1918,  which 
was  within  six  months  from  the  date  on 
whldi  tbe  motion  for  new  trial  was  overrul- 
ed, but  more  than  six  months  had  expired 
since  the  rendition  of  the  judgment  before 
tbe  motion  for  new  trial  was  overruled. 
Daring  this  time  an  act  of  the  Legislature, 
approved  February  14,  1911  (page  35,  Sesa. 
Laws  1910-11)  was  in  force,  by  which  one 
who  se^  to  reverse  a  jadgment  or  final 
order  of  any  court  is  required  to  commence 
bis  proceeding  in  error  In  this  court  within 
six  months  from  the  rendition  of  the  judg- 
ment  or  final  order  complained  of. 

[3]  By  previous  decisions  of  this  court,  It 
has  beoi  determined  that  where  a  motion  for 
new  trial  la  unnecessary  to  present  to  this 
court  for  review  the  matters  complained  of 
in  the  petition  in  error,  the  filing  of  such 
motion  and  decision  thereon  by  the  court  Is 
Ineffectual  for  thte  purpose  of  extending  the 
Ume  within  which  to  perfect  an  appeal ;  and 
Ok  time  begins  to  run  from  the  rendition  of 
Uifi  lodgment  appealed  from,  and  not  from 
tbe  order  overruling  the  motion  for  new 
tilaL  Manes  t.  Hoss,  28  OU.  489,  114  Pac. 
G86;  Healy  t.  Davla,  82  OU.  296,  122  Fac. 

in. 

[1]  That  a  motion  for  new  trial  is  un- 
iieceasary  to  enable  this  court  to  review  a 
Jadgment  of  the  trial  court  rendered  upon  an 
agreed  statement  of  facts  was  settled  by 
Board  of  Co.  Comm.  of  Garfield  Co.  v.  Porter 
et  aL,  19  OkL  178,  92  Pac.  152.  It  there- 
fore follows  that  this  appeal,  in  order  to 
bare  been  perfected  within  the  time  pre- 
licribed  by  the  statute,  should  have  been 
■mmenced  in  this  conrt  vrltbln  six  months 


from  the  time  the  judgment  was  rwtdered 
upon  tb9  agreed  statement  of  fitcts;  and, 
dnce  it  vras  not  commenced  within  that  time* 
this  court  Is  without  jurisdiction  to  review 
the  Judgmrat  complained  of;  and  the  ap- 
peal should  be^  and  la,  dismissed.  All  the 
Justtces  concur* 


CHICAGO,  B.  L  A  P.  RT.  CO.  v.  CITT  OP 

SHAWNEE  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  18, 1918.) 

(SvUaInu  »v  the  OourtJ 

1.  Appeai,  aitd  Bbbob  (II  284,  064*)— Tms 
TOB  Appsal— InstrnioiENCT— Monon  roa 
New  Trial. 

Where  case  1b  tried  upon  agreed  state- 
ment, vhich  eliminateB  all  guestioDa  of  fact,  a 
motion  for  new  trial  la  auautborised  by  stat- 
ute; and  the  time  for  making  and  serving  a 
case  for  this  court  runs  from  the  date  of  the 
judgment,  unaffected  by  such  motion  or  the  or- 
der overruling  the  same. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1669-1672.  2501-2B06, 
26S5-26M);  Dec.  Dig.  ||  264,  664.*] 

2.  Appkal  and  Eaios  (I  564*)— mcE  n»  AP- 

PKAI^EXTENBION, 

An  order  made  extending  tbe  time  and  a 
case-made  served  in  accord  therewith  after  tbe 
expiration  of  the  time  specifically  given  by  stat- 
ute, in  whldi  to  make  and  serve  a  case,  are 
nullities;  and  a  petition  in  error  with  such 
case-made  attached  gives  tJiis  court  no  Juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2801-2506,  2585-2559; 
Dec  big.  I  564.*I 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  Superior  Court,  Pottawatomie 
County;  George  C.  Abemathy,  Judge. 

Action  by  the  City  of  Shawnee  against  the 
Chicago,  Rock  Island  ft  Pacific  Railway  Com* 
pauy.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Dismissed. 

C.  O.  Blake,  H.  B.  Low.  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Beno,  for  plaintiff  in 
error.  W.  T.  Williams,  E.  E.  Hood,  and  W. 
M.  Bngart,  all  of  Shawnee,  for  defendant  in 
error. 

THACKEB,  0.  This  ease  was  tried  upon 
an  agreed  statement  of  facts,  judgment  was 
entered  on  Angust  19,  1911,  motion  for  new 
trial  was  filed  on  August  22,  1911,  and  on 
September  2,  1911,  the  motion  for  new  trial 
was  overruled  and  an  order  entered  purport- 
ing to  extend  the  time  In  which  case  for  this 
court  might  be  made  and  served  to  September 
7,  1911.  On  September  6,  1911.  case-made 
was  served,  settled,  and  signed;  and  the 
Jurisdiction  of  this  court  depentls  upon  wheth- 
er this  order  of  September  2, 1911,  was  with- 
in the  three  days  specifically  allowed  by 
statute  (section  4444,  Stat  1893,  now  chang- 
ed by  section  6242,  Rer.  Laws  1910,  to  15 
days)  within  which  a  case  might  be  made 
and  served;  and  this  question,  In  turn,  de- 
pends upon  whether  tbe  appeal  should  have 
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been  from  the  Jndgment  or  from  the  order 
oTerrulIng  the  motion  for  new  trial,  which, 
In  tnm,  depends  upon  whether  a  motion  for 
new  trial  la  authorized  by  the  statute  when 
all  questions  of  fact  have  been  eliminated  by 
agreed  statement  of  facts, 

[1,2]  These  questions  seem  to  be  definitely 
settled  by  the  dedslons  of  this  court ;  and  it 
thus  appears :  (1)  That  a  motion  for  new 
trial  Is  unauthorized  In  such  cases,  and  the 
appeal  should  have  been  from  the  judgment 
(Board  of  County  Commlsslouers  of  Garfield 
County  V.  Porter  et  al.,  19  Okl.  173,  92  Pac 
152;  Schnltzler  v.  Green,  5  Kan.  App.  656, 
47  Pac.  990;  Ritchie  et  al.  v.  Kansas  N.  &  D. 
Ry.,  55  Kan.  36,  39  Pac.  718);  and  (2)  that, 
the  time  within  which  to  make  and  serve  a 
case  having  expired  on  the  expiration  of  the 
third  day  after  sych  Judgment  without  order 
extending  the  same,  the  case-made  was  not 
served  In  time,  and  this  court  has  not  ac- 
quired Jurisdlctiou.  Boulanger  v.  Midland 
Valley  Mercantile  Co.,  128  Pac.  113;  Reed  v. 
Woolly,  31  Okl.  783,  123  Pac  1121;  Doorley 
v.  Buford  &  George  Mfg.  Co.,  0  Okl.  594.  49 
Pac.  936;  Williams  v.  New  State  Bank,  132 
Pac.  1087;  American  Nat.  Bank  of  HcAlester 
et  aL  V.  Mergenthaler  Linotype  Co,,  31  OfcL 
633,  122  Pac  fi07. 

The  appeal  sboold  be  dismlflsed. 

FEB  GURIAaf.  Adopted  In  whol& 


NELSON-BETHEL  OLOTHtNO  Ca  T. 
SAMUELS  et  «L 

(Supreme  Court  of  Oklahoma.  Not.  18»  1918.) 

(ByUabMt  hp  Oe  Court.) 

Appeal  and  Ebbor  ({  773»)— Failubb  to 
Sekve  and  File  Bkiefs— Disuibsal. 

Where  plaiDtiff  in  error  fails  to  comply  with 
the  rales  of  this  court,  nqnirinK  it  to  serve  a 
brief  on  counsel  for  defendant  in  error,  and  at 
the  same  time  to  file  15  copies  of  its  brief  with 
the  clerk  of  the  court,  its  case,  on  being  reach- 
ed for  submission,  will  be  diamlssed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  3104,  3108-3110 ;  Dec  Dig. 
S  773.*] 

Commissioners'  Opinion,  Division  Na  1. 
Error  from  Pottawatomie  County  Court; 
Ross  F.  Lockrldge,  Judge. 

Action  by  the  Nelson-Bethel  Clothing  Com- 
pany against  William  Samuels  and  another, 
partners  as  Samuels  &  Phillips.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Dismissed. 

Frederick  King,  ^s^.  Tecumseh,  for  plaintiff 
in  error. 

SHARP,  a  The  petition  in  error  and 
case-made  in  this  case  were  filed  in  this 
court  on  May  8,  1911.  Plaintiff  In  error  has 
filed  no  brief  and  made  no  effort  to  comply 
with  the  roles  of  this  court   Up(m  the  au- 


thority of  Douglas  T.  Clayton  Towndte  Ca, 
29  OkL  9,  116  Pac  1016,  and  other  cases 
dted  therein,  the  appeal  should  be  dismissed. 

FSa  CURIAM.  Adopted  In  wliolck 


THOMPSON  T.  TOUNT. 
(Supreme  Court  of  Oklahoma.  Nov.  IS,  1913.) 

(Syllaim  hy  the  Court.) 

Appeal  jjid  Ebeob  ({  773*)— Failure  to  Pile 

Bancp— DisHifiSAL. 

Where  plaintiff  in  error  has  filed  no  bri«f, 
as  required  by  rule  7,  of  this  court  (20  OkL  viii, 
95  Pac  vi),  the  appeal  will  be  dismlswd  fw 
want  of  prosecution. 

[Ed.  Nate.— For  other  cases,  see  Appeal  and 
Error,^Cent.  Dig.     3104,  3108-3110;  Dec  Dig. 

Commissioners*  Opinion.  Division  No.  1. 
Error  from  County  Court  BUla  Oonnty;  A 
L.  Squires,  Judg& 

Action  by  J,  M.  Xonnt  against  E.  H. 
Thompson,  to  recover  a  money  Judgment  on 
a  promissory  not&  Judgment  for  plaintiff, 
and  defendant  brings  error.  Appeal  dis- 
missed. 

S.  A.  MUler,'  of  Amett,  ftor  lOalntiff  In  e^ 
ror.  Ferry  J.  Morris,  of  Shattnck,  and  J.  G. 
AubnciliQn,  of  Shattnck,  for  defendant  to  ermr. 

BOBEBTSON,  a  This  appeal  was  filed 
in  this  court  October  16, 1911.  Neither  party 
has  filed  a  brie^  nor  have  they  offered  any 
excuse  for  the  failure  to  do  so.  It  is  evident 
that  the  proceedings  have  been  abandoned. 
The  appeal  shoold  therefore  be  dismissed  for 
want  of  prosecution  under  nUe  7  of  this 
court  (20  OkL  vlU,  86  Pbc  yi).  Streeter  v. 
McCoy,  84  OkL  490.  126  Pac  216;  Thomp- 
son T.  Murray.  84  Okl.  621,  126  Pac  1138; 
Streeter  v.  Huene.  84  OkL  491,  126  Pac  216; 
Bellable  Ins.  Co.  v.  Newcomber.  34  OfcL  7oO, 
127  Pac  260;  M.,  O.  A  G.  Ry.  Co.  v.  John- 
son, 34  Okl.  816,  127  Pac  3S6;  First  Nat 
Bank  v.  Baldwin,  34  Okl.  825,  127  Pac  260; 
Snow  V.  Frye.  34  Okl.  826,  127  Pac  422. 

PER  CURIAM.  Adopted  in  whole. 


HINES  et  al.  v.  STATE. 
(Supreme  Court  of  Oklahoma.  Nov.  18, 1913.) 

(Syllabut  hy  the  Court.) 

1,  Bail  (|  79*)— Action  on  Bond— Dkfbnse. 

In  an  action  brought  by  the  state  In  the 
county  court  against  the  principal  and  sureties 
on  a  forfeited  ball  bond,  to  enforce  payment 
thereof,  where  the  bond  was  duly  declared  for- 
feited at  a  former  term  of  said  court,  illness  of 
the  priDcipal  on  the  day  of  forfeiture  constitutes 
no  aefenee  against  either  the  IlaUU^  of  the 
sureties  or  the  principal. 

[Ed.  Note.— For  other  cases,  see  Bail  Cent 
Dig.  H  860-369;  Dec  Dig.  {  79.*] 
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2.  Bail  fl  77*)— Oollatbbal  Attack— Fob- 

FETTSD  Bail  Bond. 

The  final  order  of  th^  trial  court,  declar- 
ing a  forfeiture  of  the  bail  bond,  cannot  be  col- 
laterally attacked  in  a  eubsequent  action  against 
the  priDdpal  and  saretieB  on  the  bond. 

[Ed.  Note.— For  other  caaei,  see  Bail.  Cent 
Dig.  fl  88S-848,  879.  403;  Dec.  Dig.  |  77.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Count?  Court,  Sequoyah  County; 
W.  N.  Llttlejobn,  Judge. 

Action  on  a  statutory  bail  bond  by  the 
State  against  Frank  Bines  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

EL  M.  Frye  and  Robert  B.  Jadcson.  both 
of  Sallisaw,  for  plaintiffs  in  error.  Wm.  it. 
Cnrtis,  of  'Sallisaw.  for  the  State. 

SHARP.  C.  This  Is  an  appeal  prosecuted 
by  plaintiffs  In  error  from  a  Judgment  ren- 
dered by  the  county  court  of  Sequoyah  coun- 

on  a  certain  ball  bond,  on  which  the  said 
Ftank  Hlnee  was  principal  and  J.  A.  Bxad- 
ahaw,  H.  Dunn,  and  W.  1*  Sharp,  were  sure- 
ties. The  petition  alleged  the  execution  and 
conditions  of  said  ball  bond  and  the  failure 
of  the  principal  to  appear  In  court  according 
to  the  conditions  thereof  and  charged  that  a 
fortettore  upon  said  bond  was  dtdy  talcen. 
The  snfflclency  of  the  petition  was  not  at- 
tadced)  and  the  defendants'  answer  sets  up 
as  a  defense  tliat  on  the  date  of  said  forfelt- 
Qie  the  principal  therein  was  01  at  his  home 
In  Ft  Smltli,  Ark.,  and  physically  unable  to 
be  and  appear  in  the  county  court  <^  Se* 
Vioyah  county;  that  on  account  of  his  said 
Ulneas  a  motion  for  continuance  was  pre- 
KDted  by  his  attorney,  whldi  was  by  the 
ODonty  court  overruled,  and  thereupon  a  for- 
feiture upon  bifl  said  bond  was  taken;  that 
thereafter  a  motion  was  made  In  said  court 
to  set  aside  said  forfeiture,  whldh  motion 
was  likewise  by  the  court  overruled  and  de- 
nied The  case  coming  on  to  be  heard,  the 
state  presented  a  motion  fOr  a  Judgment  on 
the  pleadings,  which  motion  was  sustained 
and  Judgment  rendered  against  the  defend- 
uts. 

II]  The  questions  presented  for  review  In 
tbto  court  on  the  plaintlfrs  In  enoi'»  appeal 
have  been  heretofore  determined  In  State  v. 
Hines  et  aL.  131  Pac.  688,  where  it  was  held 
that  in  an  action  on  a  bail  bond,  duly  de- 
clared forfeited  by  the  county  court  to  which 
it  was  made  returnable,  sickness  of  the 
principal  on  the  day  of  forfeiture  was  no 
defense  against  the  sureties*  liability  there- 
on, in  a  subsequent  action  brought  on  the 
bond.  In  that  case  the  order  of  forfeiture 
was  taken  in  the  county  court,  and,  on  ac- 
count of  the  amount  of  the  bond,  suit  there- 
on w%s  brought  in  the  district  court  In  the 
case  at  bar  both  the  forfeiture  was  declared 
and  the  subsequent  action  brought  in  the 
CDonty  court  The  principle  fixing  the  lia- 
bility of  the  sureties  is^  however,  not  af- 


fected by  the  question  of  what  court  has 
jurisdiction  of  a  subsequent  action  against 
the  ball  upon  the  forfeited  bond. 

[2]  The  order  of  the  county  court,  de- 
claring a  forfeiture  of  the  bond,  cannot  be 
collaterally  attacked  in  a  subsequent  action 
brought  against  the  principal  and  his  sure- 
ties on  the  bond.  We  think  that  the  stat- 
ute (section  7112,  Comp.  Laws  1009)  was 
correctly  construed  by  this  court  in  State  v. 
Hines  et  al.,  supra.  If  the  remedy  provided 
by  the  statute  does  not  afford  proper  re- 
lief when  fully  availed  of,  appeal  must  be 
made  to  the  Legislature  and  not  to  the 
courts. 

The  Judgmfflt  of  the  trial  court  should  be- 

affirmed. 

PBB  CURIAM.   Adopted  In  whol& 


AVANTS  V.  BRUMER. 
(Suptnne  Court  ol  Oklahoma.  Nov.  18,  1918.) 

(SyUahut  by  the  Court.) 

1.  FoBOiBU  Bntbt  and  Detainee  ({  11*}— 
Notice  to  Vaoatb— Subtioibnoy. 

Notice,  in  a  forcible  entry  and  unlawful 
detainer  action,  to  vacate  real  estate  examined, 
and       sufficient  onder  the  statute. 

[Ed.  Note.— For  otiier  cases,  see  Forcible  En- 
try and  Detainer,  Gent  Dig.  U  S2-66;  Dec. 
DU.  I  II.*] 

2.  Apfial  and  Ebbob  (|  767*)— Bbibi^Rul- 
iNOs  ON  Evidence. 

Where  a  party  eomplalns  on  account  of  the 
admission  or  rejection  of  testimony,  he  shall 
set  out  in  bis  brief  the  full  substance  of  the 
testimony,  to  the  admission  or  rejection  of 
which  he  objects,  stating  specifically  bis  ob- 
jection thereto,  and  a  failaro  to  do  so  precludes 
a  consideration  of  such  asrignment  of  error  un- 
der rule  25  (20  OkL  xii,  Vi  Pac.  ^  of  this 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8092;  Dec  Dig.  f 767.*] 

8.  AmAI.  AND  BBBOS  (I  lOOl^TlBDICT— 

Evidence. 

Where  issues  of  fact  have  been  properly 
framed  by  the  pleadings,  and  submitted  to  a  Ju- 

S under  proper  instructions  by  the  trial  court, 
is  court  will  not  inteiiere  with  the  findioK  of 
the  jory  on  the  issues  of  fact  thus  submitted,  if 
there  is  any  evidence  In  the  record  reasonably 
tending  to  support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8922.  8928-8884;  Dec. 
Dig.  i  lOOL*] 

Commlsedoners*  Opii>ioni  DiTlslon  Na  1. 
Error  from  County  Court;  Sonlnole  County ; 
T.  S.  Cobb,  Judge. 

Action  of  fondble  entry  and  unlawful  de- 
tains by  Tbomas  J.  BrunOT,  guardian  of 
Douglas  Bnmer,  against  C.  H.  Avanta. 
Judgment  for  plaintiff,  and  defendant  brii^ 
error.  Afl3rmed. 

H.  C  Thompson,  of  Seminole,  and  Davis  & 
DiTvls,  of  Wewoka,  for  plaintiff  In  error. 
James  B.  Qresham,  of  Wewoka,  Hunter  L. 
Johnson,  of  HoIdenviUe,  and  J.  A.  Patterson, 
of  Wewoka,  for  defendant  in  error. 


Vsrotker  eases  ■■■  same  lople  snaseeUoa  NUlIBBRluDes.  Dig.  *  Am.  Dig.  Kay-No.  Series  *  Rep'r  Indeiw 
186P.-88 


Digitized  by 


Google 


594 


186  PACIFIO  REPOETEB 


ROBERTSON,  C  This  was  an  action  of 
forcible  enbry  and  unlawful  detainer  brought 
originally  In  the  justice  court  of  Seminole 
county  by  ^os.  J.  Bmner,  as  guardian  for 
Douglas  Brnner,  an  incomiletait,  against  O. 
Bf.  Avants  to  recover  possession  of  certain 
described  real  estate  belonging  to  his  ward. 
The  Judgment  in  the  Justice  court  was  for 
the  plaintiflt.  The  defendant  appealed  to  the 
county  court,  where  the  case  was  tried  before 
ft  Jury,  and  resulted  In  a  verdict  for  the 
plalntUT,  upon  which  verdict  Judgment  was 
again  entered  for  tiie  possession  <^  the  land 
and  costs  of  suit 

[1]  We  will  consider  the  various  assign- 
ments of  error  raised  In  the  petition  In  error 
in  the  order  In  which  th^  are  treated  in  ttie 
briet  Ttae  first  Is  that  the  court  erred  In 
permitting  the  notice  to  ncate  the  land  In 
controvert  to  be  read  In  evidence,  for  the 
reason  that  it  failed  to  show  the  county  and 
state  herein  the  land  la  located.  This  as* 
signment  is  purely  technical,  and  entitled  to 
no  serious  conslderallon  at  our  hands.  On 
page  8  of  the  case-made  Is  found  the  notice 
complained  o^  which  Is  in  words  and  figures 
OS  follows: 

"Notice. 

"State  of  Oklahoma,  Seminole  County — ss.: 
"O.  M.  Avants:  Yon  are  hereby  notified  to 
quit,  and  leave,  and  deliver  up  to  me  at  once 
the  premises  described  as  follows:  West 
balf  of  the  northwest  quarter  of  the  north- 
east quarter  and  the  east,  half  of  the  north- 
east quarter  of  the  northwest  quarter  of  sec- 
tion 20,  township  10  north,  range  6  east — 
for  the  possession  of  which  I  shall  bring  suit 
after  three  days  under  the  forcible  entry  and 
detainer  act  Tou  will  govern  yourself  ac- 
cordingly. 

"Witness  my  hand  this  2Sth  day  of  Febru- 
ary, 1911.  Thomas  Bruner,  Quardian  of 
Douglas  Bmner,  Owner  of  Said  Premises. 

"State  of  Oklahoma,  Seminole  County — ss.: 
"I,  Thomas  Bruner,  being  first  duly  sworn 
on  oath  depose  and  say  that  on  the  28th  day 
of  February,  1911,  I  delivered  a  true  copy  of 
the  above  notice  to  the  defendant,  C.  M. 
Avants.  Thomas  Bruner,  Guardian  of  Doug- 
las Bruner. 

"Subscribed  and  sworn  to  before  me  this 
0th  day  of  March,  A.  D.  1911.  Frank  Grail, 
Justice  of  the  Peace." 

Indorsed:  "Filed  April  3,  1911.  W.  N. 
Stokes^  Clerk  County  Court" 

This  notice  mis  attached  to  the  complaint 
as  an  exhibit,  and  during  the  trial  was  of- 
fered in  evidence  by  the  plalntllT,  and  ad- 
mitted by  the  court  over  objection  of  de- 
fendant, who  insists  that  It  does  not  properly 
describe  the  premises,  In  that  it  does  not 
give  the  state  and  coun^  wherein  the  land 
was  located,  and  does  not  describe  the  prem- 
ises on  which  It  was  served.  The  primary 
purpose  of  a  notice  to  vacate,  in  such  a  pro- 
ceeding ai  the  one  under  consideration.  Is  to 


apprise  the  party  to  wliom  tiie  notloe  Is 
given  of  the  description  of  the  land  desired 
to  be  vacated  with  snidi  reasonftble  certainty 
that  be  oould  not  be  mistaken  as  to  what 
land  was  meant  The  above  notice  la  a 
suffldent  comidlance  with  the  requirements 
of  the  statute  In  this  reivect,  and,  while  it 
would  have  be«i  better  jwacUoe  to  have  add- 
ed to  the  description  of  the  land  In  the  bodj 
of  the  notice  the  name  of  the  county  and 
state  where  the  same  was  located,  yet  this 
notice  shows  by  the  caption  and  the  descrip- 
tion of  the  premises  that  no  other  land  could 
have  been  meant  than  that  for  which  this 
action  was  broui^t  to  recover.  The  objection 
is  frivolous,  and  the  trial  court  committed 
na  error  in  overruling  the  same. 

The  second,  third,  and  fourth  assignments 
of  error  have  been  abandoned,  and  are  not 
mmtioned  In  llie  brief,  and  therefore  we 
need  not  concem  ourselves  furtimr  with 
them. 

[I]  l%e  flfOi  assignment  of  error  Is  that: 
"The  court  erred  In  Allowing  testimony  of  the 
plalntur  on  crosa-examinatUND  as  to  the  phice 
being  In  litigation  at  the  Jlme  of  defaidant's 
purchaae."  We  are  unable  to  give  this  as- 
slgnmoit  condderation,  for  the  reason  that 
no  compliance  whatever  has  been  made  bj- 
plaintifE  in  wror  In  his  brief  with  the  re- 
quirements of  rule  26  (20  OkL  xU,  95  Pac.  rlli) 
of  this  court,  which  prorldes  that:  "Where  a 
party  complains  on  account  of  the  admission 
or  rejection  of  testimony,  he  shall  set  out  In 
his  brief  the  fnll  substance  of  the  testimonj-. 
to  the  admission  or  rejection  of  which  be  ob- 
jects, stating  specifically  his  objections  there- 
to." We  are  unable  to  say,  upon  an  exami- 
nation of  the  record,  what  testimony  the 
plaintiff  in  error  complains  of,  or  whether  or 
not  its  admission  was  error,  for  the  reason 
that  none  of  It  Is  set  out  In  the  brief,  nor  Is 
It  identified  in  any  manner  so  as  to  enable  us 
to  pass  upon  its  competency. 

[3]  The  sixth  assignment  of  error  com- 
plains of  the  action  of  the  court  in  render- 
ing Judgment  in  favor  of  the  defendant  In 
error  on  the  verdict  of  the  Jury,  for  that 
there  was  no  evidence  to  show  want  of  con- 
sent at  the  time  of  the  entry,  or  that  the 
same  was  by  force,  violence,  threats,  fraud, 
or  stealth ;  whUe  the  seventh  assignment 
complains  that  the  court  erred  In  overmllng 
the  motion  of  defendant  below  for  -a  new 
trial,  for  the  reason  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  is  con- 
trary to  law.  These  two  propositions  Involve 
a  question  of  £act  under  the  issues  framed 
by  the  pleadings.  The  undisputed  testimony 
of  Cesar  Bruner,  one  of  the  witnesses  tor 
the  plaintifT,  was  that  he  had  been  In  pos- 
session of  the  land  for  the  past  ten  years. 
Avants,  the  defendant  below,  testified  that 
he  used  no  force,  threats,  or  stealth  in  mttT- 
ing  upon  the  land.  The  testimony  shows 
that  the  land  was  Inclosed  by  a  f6nce,  and 
that  at  the  time  the  defendant  made  wtrs 
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Cbereon  there  was  cattle  belonging  to  Cesar 
Bnmer  on  the  land  In  question,  that  the 
feDce  fras  cut,  and  that  the  defendant  enter- 
ed t&e  land  without  the  knowledge  or  con- 
sent of  Bmner,  There  was  testimony  to 
sbow  that  the  land  was  the  allotment  of 
DoQglas  Bruner,  and  that,  since  its  allot- 
ment in  1001,  it  had  been  In  the  continuous 
and  open  peaceful  possession  of  the  parents 
of  the  said  allottee.  Avants  testlfled  that 
he  purchased  the  land  from  one  Mr&  Lula  J. 
TnrUagton,  and  went  Into  possession  under 
instractlons  from  one  Dr.  Turlington,  under 
a  verbal  contract,  and  later  they  g&Te  him  a 
bond  for  title. 

The  Jury  was  required  by  instructions  from 
the  court  to  pass  upon  these  conflicting 
claims  and  statements  of  the  parties  and  the 
witoessesL  These  Issues  were  submitted  to 
thejD  by  the  court  under  proper  Instructions, 
to  vhlch  no  objection  was  lodged  by  the  de- 
fendant The  Jury  resolved  the  Issues  in 
favor  of  the  plaintlft  below,  and  with  this 
tading  of  the  Jury  we  find  no  fault  It  is 
a  fandamental  rule  of  this  court,  so  well  es- 
tablished that  citation  of  authority  Is  un- 
necessary, that,  where  issues  of  fact  hare 
been  properly  framed  by  the  pleadings,  and 
rabnjltted  to  a  Jury  under  proper  instruc- 
tions by  the  trial  court,  this  court  will  not 
interfere  with  the  finding  of  the  Jury  on  the 
issues  of  fact  thus  submitted,  If  there  is  any 
evidence  In  the  record  reasonably  tending  to 
Bapport  the  verdict  Such  la  the  condition 
of  the  record  In  ttils  case  under  anlgnnients 
6  and  7. 

Having  fbne  disposed  of  all  the  assign- 
ments ot  error  raised  by  plaintiff  in  error 
la  Ms  brief,  we  are  of  opinion  that  there 
is  DO  error  In  the  record  sufficient  to  warrant 
a  reversal,  but  that,  on  tbe  contrary,  the 
Jndgmait  of  the  trial  court  la  correct,  and 
should  be  In  all  things  affirmed. 

PEBODBIAM.  Adopted  in  wholflu 


WESTERN  TERBA  COTTA  CO.  et  aL  T. 
BOABD  OF  EDUCATION  OF  GITT 
OF  SHAWNED  et  aL 

fSapreme  Coort  of  Oklahoma.    Not.  18,  1918.) 

(Syllabu*  iy  tJu  €owrtJ 

1.  Mechanics'  Liens  (|  13*)— Pbopbbtt  Sub- 

JKcr— Public  Buildings. 

Id  the  absence  of  a  statute  in  expresff 
terms  aotborizing  tt,  there  can  be  no  mechan- 
ic'! lien  on  the  public  buildings  of  a  state,  or 
the  Bubdiviaion  thereof,  since  such  lien  would 
be  contrary  to  public  policy  and  incapable  of 
enforcement 

[Ed.  Note.— For  otber  cases,  see  Mecbanics* 
Utsa,  Cent  Dig.  §S  14,  15;  Dec.  Dig.  S  13.*] 

2.  Btatoto  (J  226*)  — CoNSTBUonoN  — Law 
Adopted  fbou  Anotheb  State— Mechan- 
ics* LiBKB. 

While  it  is  Che  general  rule  that  the  Legis- 
lature of  one  state,  in  adopting  a  atatnte  of 


another  state,  Is  presumed  to  have  adopted  the 
construction  placed  on  such  atatnte  by  the  high- 
est court  of  such  other  state  prior  to  its  adop- 
tion, yet  this  rule  has  Its  exceptions:  First 
where  the  constmction  is  contrary  to  the  Con- 
stitution or  the  well-defined  legislatiTe  policy 
of  the  adopting  state;  second,  where  the  adopt- 
ed statute  exists  io  many  other  states,  and  such 
constructioo  is  contrary  to  the  decided  weight 
of  authority  to  such  states  having  ■DbBtantiaJly 
the  same  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  807;  Dec.  Dig.  |  228.*] 

OommlsBloners*  Opinion,  DlTlUon  No.  1. 
Error  from  Sapoto  Coort,  Pottawatomie 
County;  G«orge  C.  Abemathy,  Judge. 

Action  by  the  Western  Terra  Gotta  Com- 
pany against  ttw  Board  of  Sducatimi  of  the 
caty  ot  Shawnee  and  others.  From  a  Jadg^ 
ment  in  favor  of  d^ndant  Board  of  Educa- 
tion, both  plalntlfr  and  defendant  tlie  War- 
ren-Smith Hardware  Company  bring  error. 
Aflbmed. 

J.  H.  Woods,  of  Shawnee,  for  plalifttff  in 
error  Western  Terra  Cotta  Co.  L.  Q.  Pitman 
and  B.  B.  Hood,  both  of  Shawnee,  for  plain- 
tiff in  error  Warren-Smlth  Hardware  Co. 
Blakeney,  Mazey  &  MUey,  of  Muskogee,  for 
defendant  in  error  Board  of  Education  of 
City  of  Shawnee. 


SHARP,  a  On  the  Slat  day  of  June,  Idll, 
plaintiff,  Weetem  Terra  Cotta  Company,  filed 
its  petition  in  the  siQierlor  oonrt  of  Potta- 
watomie county  against  the  defendants,  board 
of  education  of  the  dty  of  Shawnee,  state  of 
Oklahoma,  H.  F.  Tan  Orden,  H.  F.  Tan  Oi^ 
den  &  Son,  Warren-Smlth  Hardware  Com- 
pany, I.  C.  Wood,  A.  M.  McDonald  and  C.  F. 
Wlsfaart  a  copartnership,  trading  as  McDon- 
ald &  Wlshart,  Shawnee  Planing  Mill  Lum- 
ber Company,  H.  O.  Newcomb,  Taylor  Lum- 
ber Company,  J.  S.  Peoples,  and  Sam  W.  Cur- 
rie,  the  object  and  purpose  of  which  was  to 
foreclose  an  alleged  mechanic's  Uen,  claimed 
by  It  on  lots  26,  27,  28,  28,  30,  and  82,  block 
No.  7,  of  the  amended  plat  to  the  city  of 
Shawnee,  owned  by  the  said  board  of  educa- 
tion, and  on  which  It  was  at  the  time  engag- 
ed in  the  erection  of  a  school  building,  un- 
der a  contract  by  It  theretofore  let  to  the 
defendants  H.  F.  Van  Orden  and  H.  F.  Van 
Orden  &  Son.  The  petition  charged  that 
plaintiff  had  sold,  furnished,  and  delivered 
to  said  contractors  certain  building  mate- 
rial used  by  them  In  the  construction  of  the 
said  school  building.  The  petition  Is  skill- 
fully drawn,  and  It  appears  that  all  the  steps 
necessary  to  the  acquiring  of  a  lien  were 
complied  with,  if  a  mechanic's  lien  could  at- 
tach on  account  of  the  public  nature  of  the 
school  property.  The  defendant  Warren- 
Smlth  Hardware  Company  filed  Its  answer 
and  cross-petition,  also  claiming  and  assert- 
ing a  lien  upon  the  premises  owned  by  the 
said  defendant  board  of  education.  Demur- 
rers were  filed  to  botb  the  petition  and  cross- 
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petition  by  the  board  of  edncatlon  and,  com- 
ing OD  to  be  heard,  were  snstaloed  upon  the 
ground  that  neither  the  said  petition  nor  an- 
swer and  cross-petition  stated  facts  soffl- 
clent  to  constitute  a  cause  of  action  tn  favor 
of  the  demurrants. 

[1]  As  stated  b;  counsel  for  plaintiffs  In 
error,  the  single  question  presented  by  this 
appeal  Is:  Can  the  property  of  the  defendant 
board  of  education  be  subjected  to  a  mechan- 
ic's lien?  Under  section  8011,  Comp.  Laws 
1909  (section  7745,  Rev.  Laws  1910),  the  pub- 
lic schools  of  each  city  organized  in  pur- 
suance of  law  are  made  a  body  corporate  and 
given  the  usual  power  of  corporations  for 
public  purposes.  It  is  admitted  that  the 
property  upon  which  it  was  sought  to  fix  the 
liens,  and  the  action  to  foreclose,  was  pub- 
lic property,  devoted  exclusively  to  the  use  of 
the  public  schools.  The  great  weight  of  au- 
thority la  to  the  effect  that  in  the  absence 
of  a  statute  there  can  be  no  mechanic's  lien 
on  the  public  buildings  of  the  state  or  subdi- 
vlslons  thereof  on  the  ground  that  such  Ilea 
would  be  contrary  to  public  policy  and  in- 
capable of  enforcement 

[2]  Conceding  the  general  mle  to  Iw  aa 
stated,  it  is  insisted,  however,  by  counsel  for 
plaintiffs  In  error  that  the  territorial  Leg- 
islature, having  adopted  the  Kansas  statute 
on  the  subject  of  meGhaniG's  liens,  and  It 
having,  iffior  to  its  adoption,  been  construed 
by  the  Supreme  Court  of  Kansas  so  as  to 
permit  mechanic's  liena  to  be  filed  against 
property  devoted  to  Uie  public  use,  wacti  de- 
cisions are  binding  upon  this  court  The 
same  contention  was  urged  In  Hutchinson  t. 
Krueger  et  al.,  34  Okl.  23,  124  Pac.  S91,  41 
L.  R.  A.  (N.  S.)  8ie.  It  was  there  held  by 
this  court  that  while  It  is  a  general  rule 
that  the  Legislature  of  one  state,  In  adopting 
the  statute  of  another,  Is  presumed  to  have 
adopted  the  construction  placed  on  such  stat- 
ute by  the  highest  court  of  such  other  state 
prior  to  its  adoption,  yet  the  rule  Is  subject 
to  the  following  exceptions:  (1)  Where  the 
construction  is  contrary  to  the  Constitution 
or  the  well-deflned  legislative  policy  of  the 
adopting  state;  (2)  where  the  adopted  stat- 
ute exists  In  many  other  states,  and  such 
construction  is  contrary  to  the  decided  weight 
of  authority  In  such  other  states  having  sub- 
stantially the  same  statute- 
It  is  unnecessary  to  review  or  dte  the  au- 
thorities upon  either  of  the  questions  pre- 
sented. In  view  of  the  recent  expression  of 
this  court  In  the  foregoing  case.  The  opin- 
ion is  one  that  shows  careful  consideration 
and  meets  our  hearty  approval  and  enunci- 
ates the  correct  rule  of  decision  governing 
and  controlling  the  questions  presented  here. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.   Adopted  In  whole. 


LARBT  T.  STATB. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Kov. 
29.  1913.) 

fByllabtu  hy  tJte  Court.) 

1.  HoHidDB  (I  112*)— Sklf-Defbkse  —  Free. 
ooM  FBou  Fault. 

One  who  kills  another  under  an  eppreben- 
slon  of  death  or  great  bodily  barm  mtm  ttr 
BBult  must  have  been  free  from  fault  in  bringing 
on  the  difficulty  in  order  to  Justify  the  luunidde. 

[Ed.  Note.— For  other  cases,  see  Homiddt, 
Cent  Dig.  {|  141^-160;  Dec  Dig.  {  ll2.»] 

2,  HouioiDE  (I  114*)— Sslt-Defensb— Mutu- 
al Combat. 

Where  the  killing  is  done  in  mntnal  com- 
bat, entered  into  willingly,  and  in  the  know1edg« 
of  Its  liability  to  cause  death  to  one  or  the  other 
of  the  combatants,  the  defendant  caunot  joBtifj 
on  the  ground  that  it  was  committed  In  eelf-de* 
fense,  and  it  will  be  manslaughter  at  least  un- 
less the  defendant  can  prove  that  before  the 
fatal  shot  was  fired  he  had  refused  any  further 
combat  and  had  retreated  as  far  as  he  could 
with  safety,  and  tiiat  he  killed  his  adversai?  of 
necessity  to  save  his  own  life  or  his  person  from 
great  bodily  barm. 

[Ed.  Note.--For  other  cases,  see  Homicide, 
Cent  Dig.  H  153,  164;  Dec.  Dig.  |  U4.*] 

Appeal  from  District  Court;  Plttsbarg 
County;  Preslle  B.  Cole,  Judge. 

Shelly  Larry  was  convicted  of  mandan^ 
ter  in  the  first  degree,  and  appeals.  Affirmed. 

Amote  ft  Rogers,  of  McAlester,  for  plahi- 
tlff  in  error.  Chas.  West  Atty.  Geo.,  and 
Smith  C.  Matson,  Asst  Atty.  Oen.,  for  the 
State. 

DOTLB,  J.  nie  lAaintlff  In  error,  here- 
after referred  to  as  the  defendant,  was  con- 
victed of  manslaughter  in  the  first  d^ree  on 
an  indictment  returned  by  the  grand  Jury 
at  tbe  October,  1906,  term  of  the  district 
court,  charging  him  with  the  murder  of  one 
Frank  Jadomn  on  the  7th  day  of  Septembtf. 
1908,  and  In  accordance  with  the  verdict  of 
the  Jnry  the  court  sraitenced  the  defendant  on 
tbe  18th  day  of  December,  1911,  to  imprlsm- 
ment  In  the  penltmtlary  for  the  term  of  IS 
years.  The  defendant  appealed  by  filing  hi 
this  court  on  April  19, 1912,  a  petition  in  er- 
ror with  case-made. 

It  appears  from  the  record  that  the  de- 
ceased and  the  defendant  were  negroes,  and 
the  homicide  wfts  the  result  of  a  drunken 
row  engendered  by  Jealously  over  the  affec- 
tions of  a  negro  woman  of  111  r^te.  Tbe 
tragedy  occurred  at  Dow,  a  mining  town  In 
Pittsburg  county.  Immediately  after  the 
killing  the  defendant  fled  to  parts  vnknown 
and  was  not  seen  In  that  county  until  eariy 
in  the  year  1911,  when  he  snrrendered. 

Lee  Bertha,  the  negress^  lived  in  a  small 
house  at  Dow,  together  wlt^  one  or  two  otb- 
^  of  hw  sex  and  race,  and  was  employed 
at  a  n^ro  restaurant  at  which  numerous 
negro  miners  took  their  meals,  among  them 
being  the  deceased  and  the  defendant  On 
the  evening  vt  September  7,  1908,  Frank 
Jackson,  the  deceased,  was  talking  to  Lee 
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Bertha  when  the  defendant  approached  them 
and  remarked,  "What  are  jon  doing  stand- 
ing there  talking  to  my  wife."  The  deceased 
became  somewhat  offended  and  left  the  res- 
taurant and  shortly  thereafter  the  defendant 
left  also.  Shortly  afterwards  the  deceased 
and  the  defendant  met  across  the  street 
from  the  restaurant  and  went  to  the  place 
where  Lee  Bertha  stayed.  She  was  standing 
on  the  porch.  The  defendant  said,  "Now, 
here  Is  the  woman,  ask  her  what  I  said;" 
and  the  deceased  said,  "Looks  like  yon  boys 
want  to  ran  over  me,"  and  polled  a  pistol 
and  throw  it  down  on  the  defendant  De- 
fendant said,  "YoD  can  kill  me,  bat  you  can- 
not eat  me ;"  and  the  deceased  grabbed  him 
by  hla  rest.  The  defendant  slipped  out  of 
his  Test  and  ran  down  the  street  The  de- 
ceased remained  in  front  of  the  house  talk- 
ing to  Lee  Bertha.  In  about  20  minutes  the 
defendant  returned  with  a  shotgun;  coming 
around  the  corner  of  the  house  he  shot 
Frank  Jackson,  the  deceased,  in  the  back  of 
the  bead,  kilUng  him  instantly.  There  were 
several  eyewltneesee  to  the  shooting. 

The  d^endant,  as  a  witness  In  his  own 
befaaU,  testifled:  That  after  talking  with 
I^nk  Jackson  In  the  restaurant  he  met  him 
on  the  street  and  Jackson  aatd  he  wanted 
Um  to  go  with  him  to  see  Lee  Bertha.  That 
they  woDt  Uiere  together.  Jackson  drew  a 
gnn  on  him  and  said,  "I  on^t  bo  kUl  yon," 
and  grabbed  hold  of  his  vest,  and  he  ran 
away  from  him  and  wait  home.  That  his 
psraitB  llTOd  at  Hartshorn  and  he  decided 
to  go  Uiere,  so  he  pnt  on  his  clothes  and 
took  a  gnn  wlfh  him  and  started  for  Harts- 
bom.  That  he  went  by  Lee  Bertha's  to  get 
Ua  reat  The  transcript  of  his  testimony  as 
to  how  the  killing  occurred  Is  as  follows: 
"Q.  Did  yoo  see  Frank  Jackson  before  yon 
got  there?  A.  No.  At.  Q.  Did  you  hear 
Um?  A.  No,  sir.  Q.  Did  you  know  he  was 
there?  A.  No,  sir;  I  never  knowed  he  was 
thera  Q.  Well  did  you  see  him  after  you 
got  up  then  to  tbe  house?  A.  I  never  seen 
blm  nntll  after  I  got  right  up  In  the  shape  I 
seen  his  gun.  Q.  Ton  got  up  in  the  shape 
tliatyou  saw  his  gun?  A.  Yes,  sir.  Q.  What 
position  was  he  In  when  yon  first  saw  him? 
A  Why,  he  was  to  say  facing  me  when  I 
first  saw  him.  Q.  How  was  his  gun?  A. 
Wby  he  had  his  gun  up  looked  to  me  In  posi- 
tion to  shoot  Q.  Do  you  know  whether  he 
was  holding  It  with  one  hand  or  both  hands? 
A  I  could  not  say  whether  be  had  It  pulled 
with  one  or  both,  but  It  looked  to  me  Uke 
tie  had  both  up.  Q.  When  you  saw  him  with 
hla  gun  up  that  way  what  did  you  do?  A. 
Why,  I  shot  Q.  Yon  shot?  A.  Yes,  sir.  Q. 
Well,  why  did  you  shoot,  Shelly?  A.  Why, 
lie  had  his  gnn  pointed  towards  me  and  I 
thonght  maybe  that  he  would,  he  would — 
Why  did  I  shoot?  I  seed  be  had  his  gun  up 
pointed  towards  me  and  I  thought  he  was 
AlDHiig  going  to  shoot  me,    and  I  shot  my 


gun  .to  keep  him  from  shooting  me.  I  tried 
to  shoot  first,  anyhow.  Q.  Tried  to  shoot 
first?   A.  Yes,  sir." 

II)  In  the  view  we  take  of  this  case,  we 
do  not  think  it  necessary  to  discuss  the  Ques- 
tions raised  by  the  defendant  The  testi- 
mony of  the  state  shows  a  case  of  deliberate 
assassination.  While  the  defendant's  own 
testimony  shows  a  case  of  killing  on  mutual 
combat,  wllUngly  entered  into  by  the  de- 
fendant if  we  consider  the  case  In  Its  most 
favorable  asi^ect  for  the  defendant,  he  Is  up- 
on his  own  testimony  guilty  at  least  of  man- 
slaughter In  the  first  degree. 

[2]  Where  the  killing  Is  done  In  mutual 
combat,  entered  Into  willingly,  and  In  the 
knowledge  of  its  liability  to  cause  death  to 
one  or  the  other  of  the  combatants,  the  slay- 
er cannot  Justify  on  the  ground  that  It  was 
committed  in  self-defense,  and  It  will  be 
manslaughter  at  least,  unless  the  survivor 
can  prove  that  before  the.  fatal  shot  was  fir- 
ed he  had  refused  any  further  combat  and 
bad  retreated  as  far  as  he  could  with  safety, 
and  that  he  killed  his  adversary  of  necessity 
to  save  his  own  life  or  his  person  from  great 
bodily  harm.  Evans  v.  State,  8  Okl.  Cr.  78, 
126  Pac.  686. 

No  question  Is  raised  as  to  the  sufficiency 
of  the  Indictment  The  charge  of  the  court 
la  full  and  correct  and  more  favorable  to  the 
defendant  In  some  particulars  than  the  evi- 
dence demanded.  After  a  careful  examina- 
tion of  the  various  questions  raised,  we  are 
satisfied  that,  under  well-settled  rules  sus- 
tained and  upheld  by  the  dedslons  of  this 
court,  no  prejudicial  error  was  committed. 

The  Judgment  of  the  dlstrl*^  court  of  Pitts- 
burg county  Is  therefore  affirmed. 

ARMSTRONG,  P.  3^  and  FURMAN.  J., 
concur. 


Ex  parte  WILLIAMS. 

(Criminal  Court  of  Appeals  of  Oklahoma.  The 

1,  1013.) 

^fiyRabiM  hy  the  Court.) 

Extradition  (H  30,  39*)  —  "Puqitivb  fbom 
Justice"— REVOCATION  of  Paxoue, 

(a)  To  be  a  fugitive  from  justice  under  the 
laws  of  the  United  States,  It  is  not  necessary 
that  the  person  charged  with  bavlDg  left  the 
state  in  which  the  crime  was  alleged  to  have 
been  committed  shoald  have  done  so  for  the  par- 
pose  of  avoiding  prosecution  anticipated  or  be- 
gan, but  simply  that,  having  committed  a  crime 
within  the  state,  he  leaves  such  state,  and,  when 
he  la  sought  to  be  subjected  to  Its  criminal  pro- 
cess  to  answer  for  his  offense,  be  is  found  with- 
in die  territory  of  another  state. 

(b)  A  convicted  prisoner,  who  has  a  parole, 
and  who  goes  into  another  state,  la  a  fugitive 
from  joBtlce  within  the  provirions  of  ti>e  United 
States  Constitution  and  laws,  and  as  such  is 
subject  to  extradition  if  his  parole  ia  revoked. 

(c)  Tlie  legality  of  the  revocation  of  a  parole 
in  the  state  of  Indiana  is  a  question  for  the 
courts  of  Indiana,  for  they  alone  have  the  right 
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to  construe  the  Constitutton  and  laws  of  tbat 
state. 

(d>  Whenever  the  action  of  the  Governor  of 
Oklahoma  in  any  matter  Is  authorized  by  law, 
and  comes  before  the  court  for  review,  it  is  our 
duty  to  sustain  the  Governor,  and  we  take  great 
pleasure  in  d(^s  so. 

[Ed.  Note.— For  other  cases,  see  Bxtraditioo. 
Cent.  DiK.  SS  32,  45,  46 ;  Dec  Dig.  il  80.  39.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  299S,  2996.] 

Petition  for  writ  of  habeas  corpus  by  Ba- 
gene  Will  lama.  Denied. 

It  appears  from  the  record  In  this  canse 
that  the  petitioner,  Bugrae  ^(^lUams,  was 
legally  charged  by  Indictment,  and  was  tried 
and  convicted  for  tbe  crime  of  grand  larceny 
In  the  drcmt  cotirt  of  Vanderbn^h  county, 
In  tbe  state  of  Indiana,  on  the  12th  day  of 
July,  1909,  and  was  sentenced  to  Imprison- 
ment in  the  penitentlaty  of  Indiana  from  one 
year  to  14  years ;  tiut  before  the  expiration 
of  said  8enten<»  i)etltioner  was  paroled  hy 
the  board  of  commlasitmws  of  the  Indiana 
State  Prison,  and  removed  from  the  state  of 
Indiana  to  the  state  of  Oklahoma;  that  on 
the  1st  day  of  December,  1912,  petitioner  was 
declared  a  delinquent,  and  his  parole  was 
revoked.  On  this  state  of  fticts  the  Govenior 
of  Indiana  presoited  requisition  papers  fbr 
the  said  Bngme  Williams  to  the  Governor  of 
Oklahoma,  wbich  were  honored  the  Oev- 
enaor  of  this  state,  and  his  warrant  issued 
for  the  arrest  of  petitioner,  to  be  returned 
to  tbe  state  of  Indiana,  aa  requested  by  the 
Governor  of  that  state. 

J.  G.  Harley,  of  McAlester,  for  petitioner. 
Munden  &  Staley,  of  Oklahoma  City,  for  State 
of  Indiana. 

FURUAN,  J.  (after  sUtlng  the  facta  as 
above).  When  this  matter  was  presented  to 
the  Governor  of  Oklahoma,  he  properly  re- 
ferred it  to  the  Attorney  General  for  legal 
advice  The  Attorney  General  advised  the 
Governor  that,  to  be  a  fugitive  from  Justice 
under  the  act  of  Congress,  it  Is  not  necessary 
that  the  person  charged  with  having  left  the 
state  in  which  the  crime  was  alleged  to  have 
been  committed  did  so  tor  the  purpose  of 
avoiding  a  prosecution  anticipated  or  begun, 
but  simply  that,  having  within  a  state  com- 
mitted a  crime  against  the  laws,  leaves  such 
state,  and,  when  he  Is  sought  to  be  subjected 
to  its  criminal  process  to  answer  for  his 
offense,  be  is  found  within  the  territory  of 
another  state.  In  support  of  this  proposi- 
tion, the  Attorney  General  cited  the  follow- 
ing authorltlee:  Ex  parte  Dickson,  4  Ind.  T. 
481,  69  S.  W.  943 ;  Op.  Gov.  Fairfield  (Me.) 
24  Am.  Jur.  226 ;  State  v.  Rlchter,  37  Minn. 
436.  35  N.  W.  9 ;  In  re  Voorhees,  32  N.  J. 
Law,  141;  People  v.  Plnkerton,  17  Hun  (N. 
Y.)  199;  Johnson  v.  Ammons  (Ohio)  7  Am. 
Law  Be&  662;  Hibler  v.  State.  43  Tex.  197; 
Roberts  v.  Rellly,  116  U.  S.  80,  6  Sup.  Ct 
291,  29  L.  Ed.  544;  In  re  Bruce  (C.  C.)  132 


Fed.  390;  In  re  Blodi  (D.  O.)  ST  Fed.  981: 
lu  re  WUte,  SS  Fed.  64,  6  a  a  A.  28;  Ex 
parte  Brown  (D.  a)  28  Fed. 

We  are  of  the  oidnlon  that  the  advke  of 
the  Attorney  General  to  the  Governor  states 
the  law  correctly.  In  farther  suppcMrt  of  tUs 
propositiffli,  we  desire  to  dte  the  case  of 
Drlnkall  v.  Spiegel.  68  Conn.  441,  86  AtL  830^ 
36  L.  B.  A.  486.  In  that  case  the  Supreme 
Court  of  Oonnecticnt  held  that  a  pMsoner 
who  violates  a  parole,  and  goes  into  anothec 
state,  la  a  fi^tlve  from  Justice  within  the 
pro  visions  of  the  United  States  Oanstitntkni 
and  laws,  and  tbat  such  p«wn  la  su^ect  to 
extradition. 

There  Is  but  one  question  in  this  case,  and 
that  Is  the  legality  of  the  revocation  of  the 
parole  of  petitioner;  hut  this  la  a  question 
for  tlw  courts  of  Indiana.  fOr  th^r  alone  have 
the  fight  to  construe  their  Oonstttntlon  and 
laws.  Whu  the  Govenun^  action  in  any 
matter  is  authorised  by  law,  it  is  our  duty 
to  sustain  such  action,  and  we  take  great 
pleasure  in  doing  so.  We  And  taiat  tbe  Gov- 
ernor's actlim  In  tills  case  is  entirely  proper, 
and  within  tbe  law,  and  it  is  therefore  up- 
held and  sustained,  and  the  writ  is  doiled, 
and  any  offlcer  of  the  state  of  OUahoma  who 
may  now  have  petitioner  In  hla  custody  is 
directed  to  surrender  klm  to  the  dnly  an- 
tiiorlied  r^nesentatlTe  of  the  state  of  In- 
diana, in  obadiaice  to  the  Gtovemor's  war- 
rant Issued  in  tills  proceeding.  It  Is  ftutiier 
ordered  that  tike  extraditlni  papers  may  be 
withdrawn  from  the  flies  by  the  attorneys 
representing  the  state  of  Indiana. 

Mandate  wlU  issue  without  debij. 

ABH8TR0NO,  P.  J.,  and  DOYUD,  J,  con- 
cur. 


BUSBY  T.  STATBJ. 
(Crbninal  Court  of  Appeals  of  Oklahoma.  Nov. 
29, 191S.) 

fStfUoliu  Iv  tho  Oottrt.) 
WrrNESSBS  (i  337*)— Ososs-Exaiokation  or 

AccnSBD— PrIOB  GONVICTIOM, 

The  state,  in  a  criminal  case,  baa  the  right 
to  ask  the  defendant,  as  a  witness  in  his  own 
behalt  upon  cross-examination,  whether  or  not 
tie  has  been  convicted  of  a  crime  for  the  put- 
pose  of  affecting  his  credlbillt;. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Di.  Jl  1113,  1129-1132,  1140-1142. 
1146-1148 ;  Dec  Dig.  {  337.*] 

Appeal  from  County  Court,  Jefferson  Coun- 
ty; B.  T,  Price,  Judges 

Sndth  Bn^y  was  convicted  of  pointing  a 
pistol,  ai^  Afllrmed. 

W.  B.  Sayle,  of  Okemah,  and  B.  Hnser,  of 
Hastings,  for  iflalntlff  in  error.  Smith  C. 
Matson  and  a  J.  Davenport;  Asst  Attys. 
Gen.,  for  the  State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  Judgment  of  conviction  entered  on  the 
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1401  day  of  October,  1912.  nie  charge  waa 
that  the  defendant,  on  or  about  the  27th 
liar  of  June,  1912,  did  wlUfnll?  and  onlaw- 
fnlly  point  a  pistol  at  another,  to  wit,  M.  F. 
Laird.  The  Jury  left  the  punishment  to  the- 
court.  The  sentence  of  the  court  was  that 
the  defendant  serve  3  months  In  the  county 
Jail,  and  pay  a  fine  of  fSO, 

The  information  la  sufficient,  and  no  con- 
tention Is  made  that  the  rerdict  is  not  sos- 
talned  by  the  evldenoe;  the  sole  gronnd  of 
complaint  being  that  the  ooort  erred  la  ad> 
mining  certain  evidence. 

The  defendant  was  a  witness  In  his  own 
b^ialf,  and  was  asked  upon  his  cross-exam- 
ination if  he  had  ever  been  convicted  of  a 
felony.  He  answered  that  he  had  been  so 
convicted  17  years  ago.  Counsel  now  eon* 
tad  that  the  conviction  was  too  remote  to 
be  considered,  and  that  the  conrt  should  not 
have  permitted  this  evidence  to  go  to  the 
jury.  Onr  statute  provides  (section  SOM, 
Bev.  Laws)  that  a  witness  may  be  dlacredltr 
ed  by  showing  on  cross-examination  his  oon- 
vlction  of  a  criminal  offense,  and  section 
5882,  Bev.  Laws,  provides  tiiat  "the  roles  of 
evidence  in  dvU  cases  are  applicable  also  in 
criminal  cases."  The  defendant  had  elected 
to  testify  as  a  wttoeas  in  hifl  own  behftlt  and, 
baring  done  so,  the  county  attorney  had  a 
right  to  ask  hhn  on  cross-examination  any 
question  pertaining  to  the  matter  at  issn^ 
or  that  would  go  to  his  credibility  as  a  wtt- 
sessL  Key  v.  States  10  OkL  Or.  — 136  Faa 
KW,  and  cuBea  dted. 

Upon  a  careful  consideration  at  the  record, 
tbere  seems  to  be  no  reason  to  doubt  that 
tbe  verdict  of  the  Jury  in  this  case  waa  en- 
tirely in  harmony  with  the  interesis  of  Ji» 

tl£& 

Tbe  Judgment  <tf  amvictUm  Is  thoefore 
affirmed. 


WILLIAMS  T.  STATE. 
(CriminBl  Court  of  Appeals  of  Oklahoma. 
Nov.  29,  1918.) 

(Sifllabiu      the  Court.) 

1.  Bapb  (I  84*>~IiiDioncBnT— SurnciSNOT. 

To  constitute  a  good  charge  of  attempt  to 
commit  the  crime  of  rape  under  section  2808, 
Rev.  Laws  1010,  some  act  done  towards  the 
commiBsion  of  tbe  crime  and  the  fiUlnre  must 
be  alleged,  and  it  Is  also  necessary  to  allege  an 
intent  to  felociously  have  sexual  Intercourse 
t>7  committing  a  rape  as  defined  by  sectioo 
2414,  Rev.  Laws  1010. 

[Sd.  Note. — For  other  cases,  see  Rape,  Cent. 
D«.  SS  37-41;  Dec.  Dig.  f  34.*] 

2.  CannifAi.  Law  (}  U8S*)— Apfbai<— Hodx- 

nCATION  or  JUDOHENT. 

Under  aectioD  fiOOS,  Bev.  Laws  1910,  of 
the  Code  of  Criminal  Procedure,  this  court,  in 
the  furtherance  of  joatice,  baa  the  power  to 
modify  any  judgment  appealed  from  by  reduc- 
ing the  sentence. 

[Ed.  Note.r-For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  H  810S-3198;  Dee.  Dig.  $ 
118i»l 


3.  Rape  (S  53*)— Afi8Am,T  with  Ipttent  to 
Commit  Rape— ScFnciBNCT  of  Evidence. 
The  evidence  in  this  case  considered,  and 

held  sufficient  to  show  an  assault  with  intent 

to  commit  rape. 
[Bd.  Note.— For  other  eases,  see  Rape,  Cent 

Dtg.  If  7S-81;  Dec.  Dig.  |  63.*] 

Appeal  from  District  Court,  Caddo  Coun- 
ty; SVank  M.  Bailey.  Judge. 

James  Williams  was  convicted  of  attempt 
to  commit  rape,  and  appeals.  Modified  and 

affirmed. 

W.  W.  Vaughn  and  Brlstow  &  McFadyen, 
all  of  Anadarko,  for  plaintiCF  In  error.  Cbas. 
West,  Atty.  Gen.,  and  Smith  C.  MatBon,  Asst. 
Atty.  Gen.,  fbr  the  State. 

DOTLB,  J.  This  appeal  is  prosecated 
from  a  judgment  of  conviction  entered  on 
the  10th  day  of  April,  1912,  in  which  the 
defendant  was  adjud^d  gailty  of  the  of- 
fense of  attempt  to  commit  rape,  alleged  to 
have  been  committed  on  or  about  the  17th 
day  of  February,  1912. 

The  charging  part  of  the  Information  Is  as 
follows:  "One  James  WlUlama,  then  and 
there  being,  did  then  and  there  Inteuttonally, 
unlawfully,  willfully,  and  feloniously  make 
an  assault  upon  one  Mrs.  W.  W.  £^den,  a 
female  person  over  the  age  of  18  years,  and 
of  previous  chaste  and  virtuous  character, 
with  an  intent,  her,  the  said  Mrs.  W.  W. 
Hyden,  unlawfully  and  feloniously  to  rape, 
ravish,  and  carnally  know,  and  he,  the  said 
James  Williams,  did  then  and  there  attempt 
to  unlawfully  and  f^onlously  rape,  ravish, 
and  carnally  know  the  said  Mrs.  W.  W.  Hy- 
den ;  the  said  Mrs.  W.  W.  Hyden  not  being 
the  wife  of  the  said  James  Williams." 

The  verdict  of  the  Jury,  omitting  formal 
parts,  is  as  follows :  "We,  the  Jury  impaneled 
and  sworn  to  try  the  Issues  in  the  above-en- 
titled cause,  do,  upon  our  oaths,  find  the  de- 
fendant James  Williams  guilty  as  charged  in 
tbe  Information  herein,  and  submit  Ms  pun- 
ishment to  the  court" 

The  judgment  and  sentence  of  the  court 
was  that  the  defendant  serve  a  term  of  25 
years'  imprisonment  In  the  penitentiary. 

The  petition  alleges  various  assignments  of 
error;  but  the  defendant's  counsel,  in  their 
brief,  say:  "This  case  is  brought  to  this 
court  ui>on  the  one  proposition,  that  of  the 
punishment  being  for  a  greater  period  than 
authorized  under  tbe  information  and  the 
law  governing  the  punishment  in  this  case, 
in  that  by  said  Information  the  defendant  Is 
charged  with  the  offense  of  assault  with  In- 
tent to  commit  rape,  under  section  2310, 
Snyder's  Sts.  (section  2338,  Rev.  Laws),  pro- 
viding that :  'Any  person  who  is  guilty  of  an 
assault  with  Intent  to  commit  any  felony, 
except  an  assault  with  intent  to  kill,  the 
punishment  for  which  assault  Is  not  other* 
wise  prescribed  in  this  Code,  is  punishable 
by  imprisonment  in  the  state  penitentiary 
not  exceeding  five  years,  or  In  a  county  Jail 
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not  exewdliig  me  year,  wbj  a  fine  not  ex- 
ceeding five  Inmdred  dollars,  ox  by  both  such 
flue  and  Imprisonment' "—and  ooncHnde  by 
saying:  "It  we  are  ri^t  In  ttals  oontoitlon, 
then  this  case  should  be  reversed,  or  the 
punishment  should  be  reduced  In  keeping 
with  the  law,  and  such  error  should  be  cor- 
rected by  tbe  dodgment  and  finding  of  Uda 
court" 

The  only  question  presented  Is  tbe  snffl- 
ctency  of  the  information  to  charge  an  of- 
fense under  section  2803,  Rev.  Laws,  provid- 
ing: "Any  poson  who  attempts  to  commit 
any  crime,  and  in  snch' attempt  does  any 
act  toward  the  commission  of  such  crime, 
but  ^Is  or  fs  prevented  or  Intercepted  in 
the  popetration  thereof,  is  punishable, 
where  no  pnnrlBlcm  Is  made  by  law  for  tbe 
punishment  of  such  attempt,  as  follows." 

The  Attorney  General  has  filed  a  confession 
of  error,  which,  after  reviewing  the  record, 
concludes  as  follows :  "Our  Code  recognizes 
two  separate  and  distinct  crimes  In  this  re- 
spect, each  punishable  under  separate  pro- 
visions of  the  law.  It  follows  then  that,  In 
order  for  this  Judgment  to  stand,  the  Infor- 
mation should  have  been  suffldeot  to  charge 
the  crime  of  an  attempt  to  commit  rape.  In 
this  respect  we  think  It  fatally  defectlTe,  in 
that  it  does  not  set  out  the  facts  which  con- 
stituted the  alleged  attempt  It  is,  however, 
perhaps  sufficient  to  charge  the  crime  of  as- 
sault with  intent  to  commit  rape,  and,  as 
the  trial  court  Instructed  oa  the  law  appli- 
cable to  such  an  assault,  and  as  the  Jury 
returned  a  general  verdict  of  guilty  as  charg- 
ed in  the  Indictment  we  think  tbe  court 
should  have  pronounced  Judgment,  and  »ea- 
tenced  tbe  defmdant  under  aectifHi  2338» 
supra." 

[3]  It  appears  from  the  record  that  about 
the  hour  of  7  o'clock,  p.  m.  on  the  date  alleg- 
ed Mr.  W.  W.  Hyden  left  his  wife  and  fam- 
ily at  his  home  on  the  Engle  ranch,  about 
two  miles  southeast  of  BInger,  and  went  to 
town,  and  on  his  way  stopped  where  tbe  de- 
fendant stayed,  and  told  him  that  he  was  go- 
ing to  BInger  to  arrange  for  Mr.  Engle  to  pay 
him  for  picking  cotton.  Shortly  afterwards 
the  defendant  a  negro,  went  to  his  home, 
and,  standing  in  the  road,  called  Mrs.  Hy- 
den, and  told  her  that  her  husband  had 
fiillen  from  his  horse,  and  was  lying  in  the 
road  with  a  broken  leg,  and  asked  her  to 
come  and  help  carry  him  home.  The  night 
was  dark,  and  she  wait  with  him  some  dis- 
tance before  she  discovered  he  was  a  negro. 
She  then  ran  to  a  nearby  ne^tabor's  house; 
tbe  dtfendant  followed  h^,  and  called  to 
her  to  stop.  Shortly  afterwards  her  husband 
returned,  ^e  defense  was  an  alibi. 

[1]  In  a  prosecution  for  attempt  to  com- 
mit rape  under  section  2803  (Bev.  Laws)  of 
the  Penal  Code,  in  ord^  to  constitute  a 
good  charge  of  attempt  to  commit  the  crime 
of  rape.  It  is  necessary  to  aver  In  the  Infor- 


mation some  act  done  toward  the  commis- 
sion of  the  crime  and  the  fallura  It  is  also 
necessary  to  aver,  wbere  the  female  is  over 
the  age  of  18  years,  an  intent  to  felonionsly 
tiave  sexual  Intercourse  by  committing  a 
rape  as  defined  by  the  Poial  Code  Section 
2414,  Rev.  Laws. 

In  the  case  of  Cunningham  r.  Oommon- 
wealth,  88  Va.  87.  18  S.  E.  309,  the  Snpreme 
Court  of  Aroeals  of  Virginia  held  that  to 
avor  that  accused  "violently  and  feioniondy 
made  an  assaults  Is  snffldent  to  aver  an  act 
done  in  the  attempt  However,  we  canoot 
follow  tliis  case  as  a  precedent;  as  the  pro- 
visions of  our  Penal  Code  in  this  respect 
are  difFerent  The  sufflctmcy  of  the  bi- 
formation  to  charge  the  crime  of  attempt  to 
commit  rape  was  not  challenged  by  proper 
demurrw  or  by  motion  in  arrest  of  Judg- 
ment The  information  is  sufficient  to 
charge  the  crime  of  assault  with  intut  to 
commit  rape,  and  the  evidence  is  sufficient  to 
sustain  a  conviction  of  either  offense. 

[2]  Our  Criminal  Procedure  Act  provides 
that:  "The  appellate  court  may  reverse,  af< 
firm  or  modify  the  Judgment  appealed  from, 
and  may,  if  necessary  or  proper,  order  a 
new  trial."  Section  6008,  Bev.  Laws.  Un- 
der this  statute,  this  court  exerdstng  its 
revisory  Jurisdiction,  has  the  power  and  au- 
thority to  modify  any  Judgment  appealed 
from  by  reducing  the  sentence.  Fritz  v. 
State.  8  Okl.  Cr.  842,  128  Pac  170. 

From  a  careful  examination  of  the  record, 
we  are  satlafled  that  the  confession  of  error 
should  be  sustained,  In  that  upon  the  verdict 
returned  the  trial  court  should  have  con- 
sidered It  a  verdict  of  guilty  of  assault  with 
intent  to  commit  rape.  For  this  reason,  tbe 
judgment  appealed  from  will  be  modified, 
and  the  sentence  reduced  to  five  years'  im- 
prisonment in  the  penitentiary,  the  maxi- 
mum punishment  prescribed  for  assault  with 
intent  to  commit  rape  as  defined  by  section 
2338  of  the  Penal  Code. 

The  judgment  and  sentence  of  the  district 
court  of  Caddo  county,  as  thus  modified,  will* 
l>e  affirmed. 

ARMSTRONG,  P.  J.,  and  FURBiAM,  J, 
concur. 


OTATB  T.  ANALLA. 

(Supreme  Court  of  New  Mexico.   Oct  4,  1918. 
On  Motion  for  Rehearing,  Dea  2,  1918.) 

(ayUaInt*  by  the  Court.) 
1.  Criminal  Law  (5  1121*)— Appeal— Recobd 
—Evidence, 

Where  appellant  relies  upon  a  failure  of 

Sroof  as  to  ownerehip  of  an  alleged  stolen  an- 
it  Is  incnmbent  upon  him  to  present  a 
complete  transcript  of  all  Uie  evidence  adduced 
in  the  trial  court  Falling  to  do  s(k  the  appel- 
late court  will  presume  uiat  tbe  facts  nececi- 
eary  to  support  the  verdict  were  dlscloeed  by 
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nidnee  lot  laeoipontoa  )■  th«  bU  «xeep- 

tka. 

[Ed.  Not*.— For  otbM-  ouMu  m  CriminaJ 
liv.  Cent.  Dig.  H  2888,  Dec  Dig.  f 

mi.»] 

2.  CmaHAi.  IiAw  (I  6M*)  —  Contihuahob  — 

STFFPOBTINO    AlTlDATIT  —  MATOttAUTT  Of 

TxenuoHT.  ,  . 

Nothing  la  to  b«  preiamed  In  ud  («  u 
tffidarit  in  snpport  ol  a  motion  for  a  continu- 
ance,  and  it  ia  Incumbent  opon  the  party  »P- 
plTinc  for  a  continoance  to  abam  the  matenabty 
of  the  facte  which  he  dainw  the  abautt  wit- 
MB  wiU  mtetantiate. 

[Ed.  Notfc— Fop  other  cmMa,  warn  CriminaJ 
U^Gnt  Dig.  H  1848-1981;  Dec.  Dig.  I 

3.  Cbdohal  Law  (|  1152*)  — Appbai.— Dib- 
cBsnoifAKT  Rotjkqb— Deawibg  of  JtnW)B8. 

Id  the  absence  of  a  showing  of  abuse  of 
discntion  vested  in  the  trial  judge  by  section 
12,  c.  116,  Seesion  Iaws  1906,  the  appellate 
eoort  will  not  review  the  action  of  the  court 
in  returning  to  the  Jury  box  the  names  of  ve- 
niremen, drawn  to  complete  the  panel. 

(Ed.  Note.— For  other  case*  see  Crinainel 
I^w,  Cent  Dig.  »  8068-8067;  Dee.  Dig.  1 

1  CinmiAX.  Law  (H  103S»  1068*>-A»b&i^ 

PtBSBIITATIOH  BULOW — IKBIBUCTIOH. 

Appellant  cannot  avail  himself  of  alie^ 
errors  by  the  trial  court  in  giving,  or  refusing 
to  give,  instmctionB,  where  he  &iterposed  no 
objection  to  the  action  of  the  oowt  and  failed 
to  save  exceptions. 

[Bd.  Note.-Fop  other  caaesL  see  Crimfaial 
Lav,  Cent  Dig.  ff  2646,  266872670;  Dec  Dig. 
H  ibSS,  1066.*} 

(AdHtiortol  SyUabut  by  Editorial  Btaff.) 

6.  CsoavAi.  Law  (|  603*)— CoHnNnANci— 
SOPPOBTXRO  AmDAVXT— SniTicncNOT. 
The  aflldavit  snpuorting  a  motltm  for  a 
oontinnance  in  a  criminal  case  was  fatally  de- 
fective where  it  failed  to  aver  the  truth  of  the 
ficts  which  the  absent  witness  would  substan- 
tiate, or  defendant's  belief  that  such  facts  were 
true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  ||  1848-1361;   Dec  Dig.  1 


&  Cbdovai.  Law  ({  llll*)— ApPBAt-RBo- 

0UH-Oonox.usivKi«XBa. 
The  appellate  court  is  bound  by  the  record, 
though  counsel  for  accused  contend  In  bis  brief 
that  certain  exceptions  made  and  saved  are  not 
■hown  )ij  the  record. 

[Ed.  Note.— For  other  cases,  eee  Oiimlnal 
Law,  Cent  Dig.  H  2884-2806;  Dee.  Dig.  { 

mi*] 

On  Motion  for  Bebearlng. 

7.  Criminal  Law  ({  430*>— Bvidkitcb— Peoop 
or  Brand. 

In  a  prosecution  for  the  larceny  of  a  horse, 
coDpliance  with  Comp.  Laws  1897,  |S  6T,  107, 
EBlatiTe  to  pMM^  of  brand,  requireo  only  the  in- 
trodoetion  in  evidence  of  a  certified  copy  of  the 
recorded  brand,  where  the  evidence  of  owner- 
depends  up<m  the  brand  on  the  animal. 
[Ed.  Note— Vof  ot^er  eases;  see  Criminal 
Uw.  Cent  Dig.  |  1018;  Dec  Dig.  f  430.*] 

Appeal  from  District  Court,  lincoln  Coun- 
ty; before  Justice  Medler. 

Pedro  Analla  was  convicted  of  the  larceny 
of  a  horse,  and  he  appeala  Affirmed,  and  re- 
hearing denied. 


FHdiftra  A  Itowazd.  of  Santa  V%  for  ap- 
peUant  Frank  W.  dancgr,  Atty.  Oen..  and 
H.  8.  01anc7,  Awt  Atty.  Gol,  for  the  State. 

BOBEBTB,  a  J.  Appellant  waa  Indicted, 
tried,  and  convicted  in  the  district  court  of 
Lincoln  county  of  the  larceny  of  a  horee. 
The  Indictment  contained  two  coonta^  Uie 
first  of  which  alibied  ownership  of  the  hone 
by  Esequiel  Sandoval,  while  the  second  count 
states  the  owner  of  the  horse  to  be  "Pablo 
Fresquei,  the  legally  appointed,  qualified, 
and  acting  guardian  of  Esequiel  Saudoval,  a 
minor,  and  as  such  guardian  has  the  care, 
custody,  control,  and  possession  of  the  prop- 
erty of  the  said  Eseqolel  Sandoval." 

[1]  The  first  ground  urged  for  a  reversal 
by  appellant  la  that  there  was  no  proof  of 
ownership  of  the  animal  alleged  to  have  been 
stolen,  as  charged  in  the  indictment  In  sup- 
port of  his  contention  appellant  sets  out  in 
his  brief  portions  of  the  transcript  of  evi- 
dence which  seemingly  support  his  conten- 
tion. We  have  gone  over  the  transcript  care- 
fully, and  find  that  the  district  attorney  fail- 
ed to  ask  the  various  witnesses  who  testified 
in  the  case  the  Christian  name  of  the  boy 
who  was  alleged  to  be  the  owner  of  the  horse. 
He,  as  did  the  wltneaaec^  always' referred  to 
him  as  "Bfr.  Sandoval,"  or  "the  Sandoval 
boy,"  but  while  this  Is  true,  the  evidence 
clearly  shows  that  the  Sandoval  referred  to 
was  the  ward  of  Pablo  Fresquei,  and  said 
Fresquec,  who  testified  as  a  witness,  clearly 
Identified  the  stolen  property  as  belonging  to 
his  ward,  and  the  state  caused  the  witness  to 
produce  a  certified  copy  of  his  letters  of 
guardianship  of  the  boy,  which  were  admit- 
ted in  evidence.  It  Is  true  the  lettm  do  not 
appear  in  the  transcript  of  evidence,  but  It 
was  Incumbent  upon  the  appellant,  relying  as 
he  doea  upon  a  failure  of  proof,  to  present  a 
complete  and  full  transcript  of  all  the  evi- 
dence. Not  having  done  so^  the  aivellate 
court  will  unesnme  that  the  tacts  necessary 
to  support  the  verdict  were  disclosed  by  the 
evidence  not  Incorporated  in  the  bill  of  er- 
ceptlons. 

[I]  .^»p^nt  moved  the  ooort  to  grant  him 
a  continuance  of  this  cause  upcm  the  ground 
of  fbB  abaence  of  a  witness,  and  In  support 
of  sodi  moticni  filed  his  aflldavit,  the  materi- 
al portion  of  whldi  reads  as  fbUows:  "That 
said  witness  ia  an  Important  witness  for  the 
defendant  in  this:  Oliat  If  said  witness  were 
present  lie  would  testify  that  on  the  30th  day 
of  November,  1911,  he  was  at  the  camp  of 
this  defendant,  some  few  miles  north  of  Tln- 
nle,  and  remained  there  the  whole  of  said 
day;  that  he  saw  this  defendant  leave  said 
camp  about  the  hour  of  12  m.,  on  said  day, 
and  when  he  left  said  camp  he  was  riding  a 
sorrel  horse  and  leading  a  gray  horse  that 
belonged  to  Santiago  Lucero;  that  the  wit- 
ness was  familiar  with  both  the  horse  that 
this  defendant  waa  riding  and  the  gray  horse 
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that  the  defendant  wai  leading,  and  knows 
that  Oie  Battel  hone  belonged  to  the  ietemi- 
ant,  and  that  the  gray  borse  was  owned  by 
the  said  Santiago  and  has  been  owned  by  him 
for  some  time  heietofore;  that  said  witness, 
if  he  were  present,  would  Identify  said  horse, 
which  the  defendant  at  this  time  has  In  his 
possession  in  the  town  of  Carrlzozo,  and  is 
ready  and  wllliDg  to  exhibit  the  same  to  this 
court,  and  could  prove  by  said  witness,  if  he 
were  here,  that  it  Is  the  same  identical  horse 
that  the  defendant  led  away  from  said  camp 
on  the  said  30th  day  of  NoTember,  1911.  The 
witness  would  further  testify,  if  he  were 
present,  that  said  gray  horse  was  to  be  deliv- 
ered by  the  said  defendant  at  the  honse  of 
one  Tellpe  Vigil  near  Tlnnle  under  direction 
of  said  Santiago  Lucero  as  the  witness  has 
been  advised.  Defendant  further  states  that 
be  knows  of  no  other  witnesses  by  whom  he 
can  prove  the  facts  above  stated,  viz.,  the 
fact  that  the  defendant  left  defendant's  camp 
riding  said  sorrel  horse  and  leading  said  gray 
horse,  and  the  farther  fact  that  he  returned 
to  the  said  camp  on  the  said  day  without  said 
gray  horse." 

[5]  Appellant  failed  to  show  In  his  affida- 
vit bow  the  above  facts  were  material,  or 
mi^ht  become  material,  upon  the  tiial  of  the 
case.  The  witness  might  have  testified  to  all 
the  facts  alleged,  and  still  snch  testimony 
would  have  had  no  bearing  upon  the  guilt  or 
innocence  of  the  defendant  In  the  indict- 
ment Appellant  was  charged  with  the  larceny 
of  a  horse,  but  no  descriptlou  of  the  horse 
was  set  forth,  and  it  was  Incumbent  upon 
him,  in  his  afBdavlt  for  a  continuance,  to 
show  In  what  manner  snch  facts  were  mate- 
rial to  fals  defense.  Nothing  Is  to  be  presum- 
ed In  aid  of  an  affidavit  in  support  of  a  mo- 
tion for  a  continuance.  The  iffesnmptitHi  is 
that  where  a  party  applies  for  a  omtinuance 
be  makes  as  strong  a  case  as  the  facts  will 
warrant  Another  fatal  objection  to  the'suf- 
fidency  of  the  affidavit  was  the  failure  of  ap- 
pellant to  aver  therein  the  truth  of  the  facts 
whldi  he  claimed  the  absmt  witnras  would 
sobstantlato,  or  Us  belief  that  such  facts 
were  true.  9  Gya  208.  From  tbe  above  it  is 
Wporent  Oiat  the  trial  court  did  not  err  in 
overmling  the  motion  for  a  continuance. 

[S]  Appellant  assigns  as  error  the  action 
of  the  oonit  below  In  refusing  the  names  of 
a  number  of  persons  drawn  from  the  jury 
box  to  complete  the  panel,  who  resided  at 
points  distant  flrom  the  place  where  court 
was  in  session.  The  court  acted  under  the 
pzoTlslons  ot  section  12,  chapter  lie,  of  the 
Session  Laws  of  1905,  which  authorises  a 
Judge  In  his  discretion  to  return  to  the  bvx 
the  name  of  any  person  drawn  to  flU  a  va- 
cancy, or  as  a  talesman,  who,  in  the  opinion 
of  the  Judge,  rerides  so  far  from  the  place 
where  the  court  Is  held  as  to  rwder  it  in- 
expedient to  sunmum  such  person.  No  show- 
ing has  been  made  of  any  abuse  by  the 


Judge  of  the  dlacr^lon  vested  in  Urn  by  the 
statute;  and,  In  the  absence  ot  such  a  show- 
ing the  appelate  ooort  will  not  review  the 
question. 

[4]  Antellant  comiOainB  of  tb»  refusal  of 
the  court  to  give  a  requested  Instructknt, 
and  of  the  action  of  the  court  In  sending 
for  the  Jury  and  iurtber  instructing  the  Ju- 
rors as  to  their  dnty  to  arrive  at  a  verdict 
if  possible.  Appellant  cannot  avail  himself 
of  these  alleged  errors,  boweva,  because  he 
Interposed  no  objection  to  the  action  of  the 
court  and  saved  no  exceptions. 

[91  In  the  brief  filed  on  bis  behalf  the  con- 
tentioQ  Is  made  that  exceptions  were  saved, 
but  that  such  exceptions  are  not  shown 
the  record.  The  appellate  court  Is  bound 
by  the  record,  however,  and  will  not  there- 
fore review  the  action  of  the  court  in  glriog 
and  refusing  InstructionB. 

Finding  no  reversible  error  In  the  reconl, 
the  Judgntent  of  the  lower  court  will  be  af- 
firmed, and  It'ls  so  ordered. 

HANNA  and  PABKICB,  JJ.,  concur. 

On  Motion  for  Rehearing. 

ROBERTS,  0.  J.  [7]  Appellant  has  filed 
a  motion  for  rehearing,  wherein  he  contends 
that  the  court  overlooked  a  point  raised  In 
his  brief,  upon  the  former  hearing  of  the 
case,  viz.,  that  there  was  no  proof  of  brand, 
as  required  by  secOona  67  and  107,  C.  L.  1697, 
and  therefore  no  sufficient  proof  of  oWner- 
slilp  of  the  animal  alleged  to  have  been  stol- 
en. We  have  re-examined  the  record,  and  find 
that  the  witness  Romualdo  Fresquez  testified 
that  he  saw  the  appellant  leading  or  driving 
the  horse  away,  and  that  he  recognized  the 
horse  as  the  property  of  SandovaL  Other 
witnesses  testified  to  the  same  effect;  and, 
so  ftur  as  we  have  been  able  to  find,  no  one 
of  the  witnesses  for  the  state  predicated  hia 
knowledge  of  the  ownership  of  the  animal 
upon  the  brand.  It  Is  only  necessary  to  In- 
troduce a  certified  copy  of  the  recorded 
brand  In  evidence,  where  the  evidence  ot 
ownership  depends  upon  the  brand  on  the 
anlmaL  Gale  ft  Farr  v.  Sales,  11  N.  U:  211, 
66  Pac.  620. 

For  the  reasons  stated,  the  motion  for  re- 
hearing will  be  denied;  and  It  la  bo  ordered. 

HANNA  and  PABKEB,  JJ.,  concur. 


STATE  ex  rel.  FORNOFF  v.  SARGENT. 
State  Auditor. 

(Supreme  Court  oi  New  Mexico.  Oct  16, 1918. 
Rehearing  Denied  Dec  1,  1913.) 

(SyUalm*  hy  the  OemrtJ 
1.  States  (S  131*)  — SAX.um— AppkopbU' 

TIONS— CONSTBOCnON  OF  COWBTITOTION. 
Where  the  CoDstitution  of  a  state  creates 
an  office  and  prescribes  the  salary  for  such  office, 
the  necessity  for  legislative  approprlatioB  for 
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auch  office  Is  dispensed  wltb,  on  tiw  ground  that 
sDch  provision  in  a  state  Oonstltntion  is  proprlo 
Tigore  an  appropriation. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  1 129;  Dec  Dig.  1 181.^] 

2.  Statks  (I  131")  —  Salabies  —  Appropbia- 

TlOIfft— OSNSTBUCnON  OF  STATUTE. 

This  rule  has  been  extended  to  a  general 
law  fixing  the  salary  of  a  public  officer,  and 
prescribing  its  payment  at  particular  pmods. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  129;  Dec.  Dig.  I  181.*] 

3.  States  (|  57*)— Mounted  Pouce— Saij.- 
EiEs— Appbofbiation— Mar  DAinjs. 

JffeU,  that  the  act  of  1906  (chapter  9),  cre- 
adnff  a  force  of  moonted  police,  fixing  salaries 
of  its  members,  and  providing  for  payment 
thereof,  was  repealed  by  the  act  of  the  Legisla- 
tnre  of  1909  (chapter  127.  |  4),  in  so  far  as  it 
provided  for  salaries  and  membership  of  the 
force,  and  that  therefore  a  writ  of  mandate 
directed  to  the  State  Auditor,  reqolring  him  to 
make  a  levy  to  pay  sach  salariM,  is  not  issu- 
able, because  the  appropriation  by  the  act  of 
has  ceased  to  be  a  continuing  awropria- 
:ion,  and  the  Legislature  has  failed  to  make  ap- 
propriation for  the  present  fiscal  year. 

[Ed.  Note.— For  other  cases,  see  Stetes,  Gent 
Dig.  II  37.  61;  Dec.  DlTlBT,*! 

i.  Statutes  (|  172*)- Bffeot  of  BepbaI/— 

Bevival  or  Pbiob  Law. 

When  a  statute  professes  to  repeal  abso- 
latcly  a  prior  law,  and  substitutes  other  pro- 
visions on  the  same  subject,  which  are  limited 
only  till  a  certain  time,  the  prior  law  does 
not  revive  after  the  repealing  statute  la  spent, 
unless  the  intention  of  the  Legislature  to  that 
effect  be  expressed. ' 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  252;  Dec  Dig.  |  172.*]. 

(AidUionai  Byliaittt  1nf  Editorial  Staff.) 

5.  States  (1  131*)- Public  Funds— Appbo- 
niATioHS— Salabies  or  Pubuo  Officebs. 
Tb»  rtile  that,  where  a  general  law  fixes 
the  amoant  of  a  public  offlcers  salary  and  pre- 
scribes its  payment  at  particular  periods,  this 
constitutes  a  contlnuhig  appropriation,  and  dis- 
penses with  the  necessity  for  subsequent  legisla- 
tive appropriations  for  such  salaries,  la  not 
violatlTe  of  Caamt  art.  4,  {  SO,  providing  that 
"except  interest  or  other  payments  on  the  pub- 
lic debt,  money  shall  be  paid  out  of  the  treasury 
only  upon  appropriations  made  by  the  Legis- 
Utnre.'* 

[Ed.  Note— For  other  cases,  see  States,  Dec 
Dig.  I  131.*] 

Appeal  from  District  Court,  Santa  FA 
Goonty;  before  Justice  Abbott 

Mandamus  by  the  State,  on  relation  of 
Fred  Fomoft,  Captain  Mounted  Police,  against 
Ullliam  O.  Sargent,  Auditor  of  the  State. 
From  a  jndgment  sustaining  a  demurrer  to 
the  answer,  respondent  appeals.  Revorsed 
and  remanded,  with  directiims. 

This  Is  an  actioQ  in  mandamus  to  compel 
the  State  Auditor.  William  Q.  Sargent,  to 
make  a  tax  levy,  sufficient  to  raise  $12,000 
for  the  support  and  maintenance  of  the 
Moonted  Police  of  the  State,  npon  the  the- 
ory that  by  the  legislative  act  (chapter  9, 
Laws  of  190S)  creating  such  force,  a  con- 
tinuing appropriation  was  made  for  the  sal- 
aries and  expenses  of  said  force,  and  the 
falhire  of  the  Legislature,  at  the  session  held 
tbis  year,  to  appropriate  for  the  salaries  and 


expenses  of  said  force  doea  not  Justify  a 
failure,  upon  the  part  of  the  State  Auditor, 
to  make  a  levy  for  the  purpose  aforesaid. 
To  the  petition  for  the  writ  an  answer  was 
filed  by  respondent,  setting  up,  among  other 
things,  that  -section  4,  c  127,  of  the  Laws  of 
1909  repealed  the  provisions  of  chapter  9  of 
the  Laws  of  1906,  under  which  It  was  claim- 
ed by  relator  that  a  continuing  appropriation 
had  existed,  and  that  he  was  only  under  the 
duty  of  making  tax  levies  to  meet  the  ap- 
propriation made  by  the  legtalaUTe  session 
of  the  year  1913.  A  demurrer  to  this  answer 
was  filed  and  sustained  by  the  lower  court, 
from  which  jndgment  the  reqpondent  ap- 
pealed. 

Ira  L.  Ortmshaw,  Asst  Atty.  Gen.,  for  ap- 
pellant Francis  a  Wilson,  of  Santa  F6,  for 
applies. 

HANNA,  J.  The  first  error  assigned  Is 
predicated  upon  the  action  of  the  district 
Judge  in  sustaining  the  demurrer  to  the  an- 
swer. 

By  the  act  of  1005  (chapter  9)  providing 
for  the  organization  and  equipment  of  the 
mounted  police,  it  was  provided  that  the  Gov- 
ernor be  authorized  to  muster  into  service 
one  company  of  police,  to  consist  of  one 
captain,  who  should  receive  $2,000  per  annum 
as  salary;  one  lieutenant  at  $1,500  per  an- 
num, one  sergeant  at  $1,200  per  annum  and 
not  more  than  eight  privates  at  $900  per 
annum.  After  providing  for  the  equipment 
and  duties  of  the  offlcers  and  men,  the  act 
provided  (section  12)  that  "it  shall  be  the 
duty  of  the  auditor  of  this  territory  to  draw 
his  warrant  on  the  territorial  treasurer  at 
the  end  of  each  month  for  the  pay  of  each 
officer  and  man  in  said  company,"  and  by 
section  13  of  the  same  act.  It  was  further 
provided  that  there  should  be  annually  levied 
and  collected  a  tax  of  one-half  mill,  to  con- 
stitute a  fund  known  as  the  "New  Mexico 
Mounted  Police  Fund,"  up<m  whldi  warrants 
should  be  drawn. 

By  section  14  of  the  act  of  19<^  the  total 
cost  and  expense  of  the  organization,  egulp- 
ment,  and  support  of  said  company  was  lim- 
ited to  $1S,000  for  any  one  year. 

The  act  of  1905  continued  In  force  un- 
amended until  the  Legislature  of  1907  (Laws 
1907,  c  89,  8  20),  as  a  part  of  the  appropria- 
tion bill  passed  at  that  session.  Increased  the 
salary  of  members  of  the  force  by  $25  month- 
ly. In  lieu  of  expenses  and  railroad  fare,  for 
each  member,  and  making  appropriation  for 
the  fifty-eighth,  fifty-ninth  and  sixtieth  fiscal 
years  to  cover  such  Increase  of  salary. 

Thls'act  of  the  L^slature  recognized  the 
continuing  character  of  the  appropriation 
provided  by  the  act  of  1905,  except  so  far  as 
It  Impliedly  repealed  the  appropriation  for 
expenses  of  members  of  the  force,  which 
was  covered  by  section  14  of  the  1905  act 
thus  leaving  that  act  providing  only  for  the 


far  •tk«r  eaass      sum  toplo  and  mcUoo  NUliBBR  ta  Bta.  DIk,  A  Am.  Dig.  Ksj-No.  SartM  *  Rep'r  Jainm 


Digitized  by 


Goo 


604 


136  PAOIFIG  BEPOBTBB 


salarleB  «a  IncreaBed  by  Qu  act  of  1907,  and 
conttngent  fond  of  not  to  nceed  $12,000  per 
annom  provided  for  by  sectlou  15  of  the  act 

In  1000  tile  Legialature  made  prorli^n  for 
tbe  moonted  police  In  the  appropriation  bill 
of  ttiat  Beasion,  by  appropriating  for  the  sup- 
port and  maintenance  of  the  terce,  $12,000, 
or  80  nrach  thereof  as  might  be  necesBary; 
it  being  forOier  provided  this  act  that 
the  force  shoold  coneUt  of  one  captain,  one 
ae^eant;  and  four  privates,  and  the  salaries 
of  each  were  fixed  at  $2,000,  $1,600,  and  $!,• 
200  per  annmn  respectively.  It  ts  to  be  not- 
ed that  this  was  a  departure  from  the  terms 
of  the  act  of  1906,  providing  for  the  oi^nl- 
zatlon  of  the  force.  In  that  the  force  was  re- 
duced by  the  elimination  of  the  lieutenant 
and  four  privates. 

The  act  of  1909  also  provided  for  the  pay- 
ment of  actual  and  necessary  expenses  of 
members  when  necessarily  absent  from  their 
stations,  and  for  authority  In  the  Governor 
appoint  additional  members  temporarily, 
when  necessity  therefor  existed,  to  be  paid 
at  the  same  rate  as  privates  of  the  regular 
force.  The  provisions  thus  contained  In  the 
appropriation  bill  of  1909  for  the  moimted 
police  concluded  with  the  proviso  "that  chap- 
ter 9,  Laws  of  1905,  In  so  far  as  the  same  Is 
in  conflict  with  the  above  provlalons,  Is  here- 
by repealed  and  section  13,  of  said  act,  di- 
recting the  Territorial  Auditor  to  make  a 
levy  for  the  support  of  the  mounted  police  of 
one-half  mill  is  hereby  specifically  repealed, 
and  the  Territorial  Auditor  Is  hereby  direct- 
ed, when  making  levies  for  other  purposes, 
to  Include  a  levy  sufficient  to  cover  the  ap- 
propriation above  named  for  the  support  of 
the  mounted  police  herein."  This  last-men- 
tioned act  of  the  Legislature  continued  In 
full  force  and  effect  until  the  session  of  the 
first  state  Legislature,  which  met  In  1912, 
when  the  same  provlsloDs  of  the  appropria- 
tion bill,  as  passed  by  the  Legislature  of 
1900,  with  reference  to  the  mounted  police, 
were  re-enacted  as  a  part  of  the  appropria- 
tion bill  of  1912,  except  that  the  provision  of 
the  1009  act,  directing  the  Auditor  to  make  a 
levy  sufficient  to  cover  the  appropriation, 
was  omitted  from  the  act  of  1912.  The  ap- 
propriation Mil  thus  passed  by  the  Legis- 
lature of  1912  (chapter  83,  Lews  of  1012) 
was  limited  to  the  first  fiscal  year  under 
statehood,  and  In  1913  the  Legislature  failed 
to  make  any  provision  or  appropriation  for 
the  support  and  maintenance  of  the  mounted 
police.  The  question  of  whether  resort  can- 
not be  had  to  the  act  of  1905,  and  whether 
that  act  created  a  contlnulug  appropriation 
such  as  will  justify  a  writ  of  mandate  di- 
rected to  the  State  Auditor,  requirlog  him  to 
make  a  levy  of  $12,000  for  the  support  and 
maintenance  of  the  mounted  police,  Is  there- 
fore presented. 

[1,2]  It  Is  contended  by  appellee  in  sup- 
port of  this  proposition  that  it  has  been  held 
that  where  the  Constitution  of  a  state  creates 
an  office  and  prescribes  the  salary  for  such 


office,  tbo  neeeadty  for  leglalatlTe  iwnvrit- 
tlon  for  BUdi  office  Is  dispensed  wltli.  oa  tbe 
ground  tiiat  auch  provision  In  a  state  consti- 
tution la  proprlo  vlgore  an  appropriation. 
Tbomaa  t.  Owens,  4  Md.  180;  State  ex  reL 
Rotwitt  Ti  Hickman,  9  Uont  S70,  ^  Pac.  740, 
8  L.  B.  A.  403 ;  State  ex  reL  Buck  t.  Hick- 
man, 10  Mont  497,  28  Pftc.  386;  State  ex 
rel.  Roberts  t.  Weston,  4  Neb.  260;  Weston 
V.  Herdman,  64  Neb.  20,  80  N.  W.  384.  And 
that  this  rule  baa  been  extended  to  a  gm- 
eral  law  fixing  tlie  amount  of  the  salary  of 
a  public  officer,  and  prescribing  Its  payment 
at  particular  periods.  R^nolds  v.  O^lor, 
43  Ala.  420;  Good^oontz  v.  Acker,  19  Ciolo. 
360,  36  Pac:  911;  State  v.  Louis  Bordelon 
et  al.,  6  La.  Ann.  68;  McCauley  v.  Brooks, 
16  Cal.  11 ;  TerreU  v.  Sparks,  104  Tex.  191, 
135  S.  W.  619;  State  v.  King,  108  Tenn.  271, 
67  S.  W.  812;  Rlstlne  v.  Indiana,  20  Ind. 
328;  Falk  v.  Strother,  84  CaL  644.  22  Paa 
676.  24  Pac.  110 ;  Menefee  v.  Askew,  25  OU. 
623,  107  Pac.  160,  27  L.  B,  A.  (N.  S.)  537: 
State  ex  rd.  Norcrosa  t.  Eggers  (Nev.)  128 
Pac.  986 ;  State  ex  reL  Wade  v.  Kenney,  10 
Mont.  485,  26  Pac  197;  State  ex  rel.  Braln- 
erd  V.  Grimes,  7  Wash.  191,  34  Pac.  833: 
State  ex  rel.  Henderson  v.  Bordlck,  4  Wyo. 
272,  33  Pac.  125,  24  Lu  B.  A.  266. 

[5]  It  has  been  generally  conceded  and  fre- 
quently held  -that  the  rule,  last  referred  to. 
Is  not  violative  of  a  constitutional  provision 
sbnllar  to  that  of  ours  (section  30,  art  4)  tbat 
"except  Interest  or  other  payments  on  tlie 
public  debt  money  shall  be  paid  out  of  tbe 
treasury  only  upon  appropriations  made  by 
the  Legislature."  In  re  Continuing  Appro- 
priations, 18  Colo.  192,  32  Pac.  272. 

With  the  principles,  or  rules,  enunciated 
we  fully  agree,  and  believe  them  to  be  fnlly 
supported  by  the  great  weight  of  authority. 

[S]  The  question  remains,  however,  as  to 
whether  they  are  applicable  to  the  state  o( 
facts  here  presented  for  our  consideration. 
There  can  be  no  doubt  that  the  rule  woold 
be  applicable  If  we  were  considering  the  act 
of  1906  standing  alone,  and  unaSrected  by 
subsequent  l^slatlon.  We  find,  however, 
that  the  compensation  or  salary  of  each  offi- 
cer and  member  of  the  force  was  changed  by 
the  act  of  1907,  which  provision  clearly  op- 
erates as  a  modification  of  the  provisions  of 
the  act  of  1905  relative  to  salary,  and  sub- 
stitutes tbe  larger  amounts  provided  by  tbe 
act  of  1907.  We  do  not  lose  sight  of  the  con- 
tention of  appellee  that  the  act  of  1907  rec- 
ognized the  continuing  charter  of  the  appro- 
priation contained  In  the  act  of  1905,  and  by 
amendment  Increased  the  salary  of  each  man, 
and  were  we  to  adopt  this  view  of  the  mat- 
ter, and  disregard  the  fact  that  the  appropri- 
ation Mil  of  1907  was  limited  in  its  effect 
to  the  fifty-ninth  and  sixtieth  fiscal  years,  we 
would  still  be  confronted  with  the  fact  that 
In  1909  the  Legislature  again  changed  tbe 
salaries  of  the  officers  of  the  force  and  abol- 
ished one  officer,  as  well  as  reduced  the  num- 
ber  of  privates  from  ^bt  to  four,  1^  the 
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terms  of  this  act  repealing  all  provlalons  of 
the  act  of  190B  In  conflict  with  Its  provisions, 
and  spedflcaUy  repealing  sectlcnk  IS  of  the 
act  of  19D6  rdattve  to  a  levy  of  one-half 
milL 

therefore,  find  that  the  act  ct  1906, 
while  unrepealed  as  to  many  of  Its  provisions 
respecting  the  duties  of  t^e  force,  etc.,  Is 
silent  aa  to  the  matter  of  the  salaries  of  offi- 
cers and  men,  and  a  clear  Intention  shown 
on  the  part  of  the  Legislature  to  make  chang- 
es in  salaries  and  organization  of  the  force, 
by  the  provisions  contained  in  the  appropria- 
tion acts  of  the  Legislatures  of  1907  and 
1909.  We  beUeve  It  is  indisputable  that  the 
life  of  the  Acts  of  1907  and  1909  is  to  t)e  lim- 
ited to  the  fiscal  years  for  which  their  ena<^ 
lug  caanses  purport  to  make  appropriations, 
at  least  so  far  as  the  appropriations  in  ques- 
tion are  concerned,  and  that  with  the  explra- 
tlm  of  those  years  these  acts  ceased  to  have 
any  force  or  effect 

[4]  In  this  connection  we  find  that  In  an 
^tty  case  in  the  Supreme  Ooort  of  the  Unit- 
ed States  (Minis  t.  ITnited  States.  IB  Pet  445, 
10  L.  E9d.  791)  It  was  said  by  Justice  Story 
thst:  **It  vonld  be  somewhat  anusoal  to  find 
Ingrafted  upon  an  act  making  special  and 
temporary  appropriations  any  provision  which 
was  to  have  a  general  and  permanent  applica- 
tion to  all  future  awropriations."  mtfa  this 
view  we  fntly'  agree.  The  act  of  19CKI  having 
been  repealed  so  t&r  as  the  salaries  of  the 
officers  were  concerned  and  the  number  of 
the  force  changed  by  an  act  of  the  Legis- 
lature which  vras  subsequently  lapsed,  can  It 
be  said  that  the  former  act^-L  e.  that  of 
1905— was  only  suspended,  and  therefore  snb- 
aequently  restored  to  life,  as  to  those  provi- 
filocs  which  had  been  repealed,  when  the 
repealing  acts  expired  by  limitation?  We 
tblok  not,  in  the  absence  of  any  evidence  of 
intention  on  the  part  of  Legislature  to  revive 
the  former  provisions,  of  the  act  of  1905,  as 
to  the  salary  and  membership  of  the  force. 
To  bold  otherwise  would  be  to  construe  an 
InteDtlon,  on  the  part  of  the  Legislature  of 
1913,  which  failed,  or  refused,  to  appropriate 
for  the  mounted  police,  to  revive  the  act  of 
1905  in  all  Its  terms,  increase  the  force  from 
fonr  privates,  to  which  it  had  been  limited 
two  later  acts,  to  eight,  to  provide  for  an 
addlUoual  officer,  and  further  that  all  sal- 
aries should  be  as  first  fixed  by  the  act  of 
1905.   Such  would  be  a  violent  presimiptlon 
as  to  the  Intention  of  the  Legislature.  By 
the  act  of  1905  a  continuing  appropriation 
was  clearly  created,  and  was  so  recognized 
bf  the  Legislature  of  1907.  but  In  1909  the 
Legislature  In  effect  created  a  new  force  and 
definitely  fixed  salaries  for  the  fiscal  year 
covered  by  the  act,  repealing  all  parts  of  the 
act  of  1900  in  conflict  vrlth  said  act  of  1909. 
Had  the  Legislature  of  1909  simply  amended 
the  act  of  1906,  the  principle  would  be  dif- 
ferent, bat  the  positive  repeal  of  these  es- 


sential provlidcms  of  the  act  of  1900,  with 
only  a  temporary  provision  substituted,  which 
has  since  lapsed,  cannot  be  held  to  suspend 
the  repealed  provisiona,  or  revive  them  upon 
the  expiration  of  the  repealing  provirions. 
To  construe  the  intention  of  the  Legislature 
otherwise  would  do  violence  to  the  rule  that 
when  a  statute  professes  to  repeal  absolutely 
a  prior  law,  and  substitutes  other  provisions 
on  the  same  subject,  which  are  limited  only 
until  a  certain  time,  the  prior  law  does  not 
revive  after  the  repealing  statute  Is  spent,  un- 
less the  intention  of  the  Legislature  to  that 
effect  be  expressed.   36  Gyc.  1101. 

Believing  that  the  provisions  of  the  act  of 
1905  with  respect  to  salaries  and  officers  and 
men  constituting  the  force  had  been  repealed 
by  the  act  of  1900,  we  do  not  think  that  the 
prindplee  of  law  referred  to  are  applicable 
to  this  case,  and  we  bold  tiiat  the  district 
court  was  In  error  in  sustaining  the  de- 
murrer. 

.  We,  therefore,  reverse  the  Judgment  of  the 
Strict  conrt,  and  remand  the  case,  with 
Instructions  to  dismiss  the  petition. 


EOBBRTS.  a  J., 
cnr. 


and  PAKEBB,  con- 


HUPTON  V.  HDPTON. 
(Supreme  Conrt  of  Idaho.    Nov.  8,  1913J 

Appeal  and  Bsbob  (|  1011*>— FnrDinos  or 

Fact— BviDBNos. 

Where  there  is  a  substantial  conflict  in 
evidence,  the  findings  of  fact  and  judgment  bas- 
ed thereon  will  not  be  set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  S983-3989;  Dec.  Dig.  | 
lOlL*] 

Appeal  from  IMstrlct  Ooort,  Ada  Gonnty; 
<^8.  P.  McCarthy,  Jndge. 

Action  by  ^ster  B.  Hufton  against  Wil- 
liam Hnfton.  From  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Pence  &  Eoelsch,  of  Boise,  for  aivellant 
D.  T.  Miller  and  Ira  B.  Barber,  both  of  Boise, 

for  respondent. 

SULLIVAN,  J,  This  action  was  brou^t 
by  the  appellant  to  obtain  a  divorce  from  the 
defendant  The  action  was  tiled  by  the 
court  and  findings  of  fact,  conclusions  of  law, 
and  Judgment  entered  In  favor  of  the  de- 
fendant  The  appeal  is  from  the  Judgment 

The  only  error  asigned  is  the  insufficiency 
of  the  evidence  to  support  the  findings  and 
Judgment  Upon  a  careful  examination  of 
the  evidence  we  find  that  there  is  a  sub- 
stantial conflict  upon  all  of  the  material  is- 
sues made  by  the  pleadings.  That  being  true, 
on  the  well-established  rule  of  this  court, 
the  findings  and  Judgment  must  t>e  affirmed. 
Friedrlch  v.  Donahue,  20  Idaho,  92,  116  Pac. 
1029;  Weeter  Lumber  Co.  v.  Fales,  20  Ida- 
bo,  255,  115  Pac:  289,  Ann.  Cas.  1913A,  403; 
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Bank  t.  CMaler,  20  Idaho,  879,  US  Pac.  775; 
TtumuuKm  T.  Lane-Pbtter  Loxnber  Co..  20 
Idabo,  771,  119  Fac  87S;  Coe  t.  McGran,  28 
Idaho,  582,  131  Pac  1110;  Orlfflth  v.  Orlfflth 
(Wash.)  133  Pac  443. 

The  Judgment  moBt  therefore  be  aflBrmed. 
and  It  la  80  ordered,  with  costs  in  Cavor  of 
the  appellant 

-AILSHIB,  a  and  8TBWABT.  3^  con- 
cur. 


FAIBYIIDW  INV.  OO.,  Limited.  T.  LAMBBB- 
80N  etaL 

(Snpreme  Conrt  of  Idaho.    Not.  4,  1913.) 

1.  QUIETINO  TiTia  (8  34*>— SUFFICIBWOT  0¥ 
COUPLAINT. 

Complaint  examined  in  this  case,  and  held 
to  state  anfficient  facts  to  constitnte  a  cause 
of  action  for  the  purpose  of  determining  adverse 
claims  to  real  propert7,  and  quieting  plaintiff's 
title  thereto. 

[Bd.  Note.— For  otber  cases,  see  Quieting  Ti- 
tle, Gent.  Dig.  H  69,  71,  72,  76,  77;  Dec.  T>ix. 
I  84.*] 

2.  PaBTIES  Q  B6*)r-AMBNDMMITB  ■SMVICK  Of 

Amended  Goicpz^nT— BaiHaiNO  ik  New 
Pabty. 

Where  a  trial  oonrt  orders  |>tt»ons  who 
have  not  been  made  parties  to  the  action  to  be 
brought  in  and  made  parties  to  the  action,  such 
order  does  oot  amount  to  an  amendment  of  the 
pleadings  so  as  to  require  the  service  <^  the 
amended  ecanplaint  upon  the  parties  who  had 
already  been  brought  in  or  appeared  in  the  eaa^ 
and  who  were  parties  to  the  action. 

lEA.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  8  87 ;  Dec.  Dig.  8  66.*] 

3.  JuBT  (8  14*)— QunantKG  Title  (8  47*)--De- 

TEBMINATEOn  OT  ADVEBSE  CLAIHS  —  RIOHT 

TO  Jubt  Tbxai<— SuBMissxon  or  Issue  to 

JUBT. 

An  action  to  determine  adverse  claims  to 
real  property  and  quiet  title  thereto  is  a  suit  In 
equity,  and  the  parties  are  not  entitled  to  a  ju- 
ry as  a  matter  of  right.  In  such  a  case  it  is  a 
matter  addressed  to  the  discretion  of  the  trial 
court  as  to  whether  he  will  submit  any  question 
of  fact  to  the  jury  for  their  finding  thereon. 

FEd.  Note.— For  other  cases,  see  Jury.  Cent 
Dig.  88  40-60,  68-83;  Dec  Dig.  8  14  Quieting 
Ti5e,  Cent  Dig.  U  95-97;  Dec  Dig.  8  47.*] 

4.  MOBTOAGES  (8  664*) — FOBECLOStJBE  SaLB— 
CONVBYANOB  BT  SHEKIFP— BlQHT  10  CoU- 
PLAIN — LaOHKS. 

Where  a  sheriff  conducted  a  foreclosare 
sale  in  1875  under  the  statutes  of  the  territory 
as  they  then  existed,  and,  instead  of  giving  the 
purchaser  a  certificate  of  sale,  gave  him  a  sher- 
iff's deed,  and  it  appears  that  there  was  no  at- 
tempt ever  made  to  redeem  the  property,  and 
no  offer  was  ever  made  to  redeem,  and  that  nei- 
ther the  owner  of  the  property  nor  his  suc- 
cessora  were  in  any  way  prevented  or  preclud- 
ed from  exercising  their  right  of  redemption 
by  reason  or  on  account  of  the  sheriff  having 
given  a  deed  instead  of  a  certificate  of  sale, 
and  the  parties  take  no  proceeding  for  more 
than  35  years  thereafter,  Keld,  that  no  one  has 
been  prejudiced  by  reason  of  the  giving  of  the 
deed  instead  of  the  certificate  of  sale,  and  that 
it  is  now  too  late  for  the  original  owner  or  his 
Buccessor  to  complain  of  the  error  and  mistake. 

[Ed.  Note. — For  otber  cases,  see  Mortgages, 
Cent.  Dig.  88  1682-1691;  Dec.  Dig.  8  554.* J 


6.  COBFOBATIOm  (I  28*)—*^  FAOTO  CoBFO- 
KATIOH"— TBAHBACnONS  OV  BUSIITESS. 

Where  incorporators  have  attempted  to 
form  a  corporation,  and  the  company  has  there- 
after proceeded  on  the  theory  that  it  was  duly 
and  regularly  Incorirarated,  and  exercised  the 
rights  and  powers  of  a  corporation,  and  ac- 

a aired  property,  and  transacted  business,  even 
liough  it  has  failed  to  comply  with  the  law  in 
some  particular  in  the  matter  of  its  incorpora- 
tion, still  these  acts  constitute  it  a  de  facto 
corporation,  and  it  will  be  so  treated  in  consid- 
ering its  subsequent  business  transactions. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  88  26,  70 ;  Dec  Dig.  %  28.* 

For  other  definltioni^  sea  Words  and  Phzas- 
M.  ToL  2,  pp.  1841-1848.] 

6.  COBPOBATIONS  (8  14*)— PuBPOBB  FOB  WHICH 
OBQANIZBD — "A0BIC17I.TnBAI.  PXIBPOSB." 

Where  the  statute  authorizes  the  formatioa 
of  corporations  for  "agricultural  puriusea."  a 
corporation,  formed  for  the  purposes  of  maxinf 
agricultural  exhibits,  and  exhibiting  horses  and 
cattle  and  live  stock,  and  giving  exhibitions  of 
the  speed  of  horses,  will  be  KeU  to  come  within 
the  purview  of  the  law,  and  be  for  ''agricultural 
purposes." 

[Bd.  Note.— For  other  eases,  see  Corporattons, 
Cent  Dig.  88  16-22;  Dec.  ^g.  8  14.* 

For  other  definitioM,  see  Words  and  Phrase^ 
tdL  1.  p.  28&] 

7.  GoBPOBATions  (8  387*)- Eight  to  Ques- 
tion COBPOEATK  POWBBS. 

As  to  whetber  the  question  of  the  right  of 
a  corporation  to  exercise  powers  outside  of  and 
in  excess  of  the  powers  conferred  by  the  statute 
authorizing  its  organization  may  be  raised  in  a 
collateral  way  by  a  private  litigant,  quare. 

[Ed.  Note.— For  other  cases,  see  Corporatiyns, 
Cent  Dig.  88  1548-1553 ;  Dec.  Dig.  8  387.'] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davla,  Judge. 

Action  by  the  Falrvlew  Investment  Com- 
pany, Limited,  a  corporation,  against  Say  G. 
Lamberson,  Ward  Lamberson,  and  others. 
From  a  Jndgment  for  plaintiff,  defendant 
Ward  Lamberson  qipeals.  Affirmed. 

A.  O.  Tam^ant  of  B(ds^  fra  appellant 
Hawle7.  Puf^etC  ft  Hawley,  Wyman  ft  Wy- 
man,  and  B.  F.  Neal,  all  of  Bolse^  fOr  re- 
spondent 

AILSHIB,  a  J.  This  action  was  Instltnt- 
ed  for  the  purpose  of  quieting  plaintiff's  ti- 
tle to  the  tract  of  land  described  in  the  com- 
plaint Judgment  was  entered  In  favor  of 
the  plaintiff,  and  one  of  the  defbndants  ap- 
peals. The  lands  Involved  in  this  action  are 
contignous,  and  form  an  addition  to  Boise 
City. 

It  appears  that  on  the  lOtb  day  of  Febru- 
ary, 1870,  patent  Issued  from  the  United 
States  to  Nicholas  Lamberson  for  120  acres 
of  land,  and  that  the  tract  of  land  involved 
In  this  action  is  a  part  of  that  tract  Nlcbo- 
las  Lamberson  and  wife  had  the  following 
children:  Jay  Q.  Lamberson,  Charles  G. 
Lamberson,  Elbert  8.  Lamberson,  Ldla  h. 
Smith  Lamberson,  and  Jnlia  J.  Coyle  Lam- 
berson, who  constltnted  the  heirs  at  law  of 
Nicholas  and  Sarah  Lamberson.  In  April 
and  June,  1869,  Nicholas  Lamberson  mort- 
gaged the  land  to  David  N.  Hyde  to  secure 
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the  pftTment  of  $665.16.  In  October,  1869, 
Hyde  commenced  an  action  in  the  district 
CO  art  In  and  for  Ada  county  for  the  fore- 
closure of  the  mortgage  executed  In  April 
of  that  year,  and  decree  of  foredosnre  was 
entered,  and  the  case  was  snbseqnently  ap- 
pealed to  the  Supreme  Court  See  Hyde 
Lamberson,  1  Idaho,  639.  Following  the  de- 
(isloD  of  the  Supreme  Gonrt,  such  proceed- 
ings were  had  In  the  trial  court  that  on  the 
20th  of  March,  1876,  a  final  decree  of  fore- 
closure was  granted,  and  the  order  of  sale 
theretofore  Issued  was  ordered  corrected,  and 
sherier  sale  was  had  on  April  26,  1875,  and 
sheriff's  deed  was  Issued  to  John  Huntoon 
as  purchaser  for  the  sum  of  $1,500.  On 
April  30,  1876,  defendant  Lamberson  filed  a 
notice  of  intention  to  move  for  a  new  trial, 
and  on  the  Jane  following  filed  a  statement 
askins  for  a  new  trial,  and  on  September 
Ilth  a  stipulation  was  filed  to  dismiss  the 
action.  On  August  27,  1875,  the  Lambersons 
executed  and  delivered  to  John  Huntoon  a 
quitclaim  deed  to  the  property  which  had 
been  covered  by  the  mortgage  and  the  fore- 
dosnre sale.  In  August,  1876,  there  was  or- 
ganized, either  as  a  de  Jure  or  a  de  facto  cor- 
poration, what  is  known  as  the  Idaho  Agri- 
cultural Park  Association,  and  about  the 
21st  of  September,  1875,  John  Huntoon  and 
wife  conTeyed  the  property  to  the  Idaho 
Agricultural  Park  Association.  This  corpo- 
ration held,  occupied,  and  used  the  property 
from  1876  until  August,  1902,  when  it  con- 
veyed the  same  to  the  respondent  corpora- 
tion. On  the  29th  day  of  August,  1907,  the 
Fairview  Investment  Company,  respondent, 
procured  a  quitclaim  deed  to  the  entire  tract 
of  land  here  in  dispute  from  the  surviving 
widow  of  Nicholas  Lamberson,  and  on  the 
25th  day  of  Bfarch,  1908,  procured  a  farther 
deed  of  conveyance  particularly  describing 
the  land,  and  setting  oat  various  transactions 
previously  had  in  reference  to  the  titi& 

[1]  1.  It  10  first  contended  that  the  com> 
plaint  in  the  action  does  not  contain  &.cts 
sofllclent  to  constitute  a  cause  of  action. 
This  was  clearly  an  action  prosecuted  under 
the  proTlsiona  of  section  tfSS,  Bev.  <3odeB, 
for  the  parpoae  of  determining  adverse  claims 
to  the  property,  and  quieting  the  plaintUTs 
title  thereto.  The  objections  raised  by  ap- 
pellant to  the  procedure  herein  in  the  matter 
of  servloe  of  process  and  amendment  of 
lileadlngB  are  not  well  taken.  The  court  did 
not  err  or  abase  Its  discretion  In  its  rallngs 
on  these  matters. 

[2]  2.  The  objection  that  the  coart  erred 
la  ordering  the  Huntoona  and  all  unknown 
Mrs  and  devisees  to  be  brought  in  Is  with- 
out merit  The  mere  foct  that  a  court  or- 
ders additional  parties  brought  In  to  an  ao* 
tlon  does  not  of  itself  work  an  amendment  of 
the  pleadings  so  as  to  require  new  service  of 
the  pleadings  In  the  case. 

[3]  3.  The  court  did  not  err  In  refusing  to 
^liadt  this  case  to  a  Jary.  It  was  an  equity 
1186,  and  the  court  properly  so  treated  it. 


It  Is  troe  in  this  case,  as  it  Is  in  most  all 
equity  cases,  that  there  are  some  questions 
of  fact  which  a  court  may  properly  and 
sometimes  wisely  submit  to  a  jury.  That  is 
a  question,  however,  addressed  to  the  discre- 
tion of  the  trial  court  Shields  v.  Johnson, 
10  Idaho,  476.  79  Pac.  891,  S  Ann.  Cas.  245. 

[4]  4.  One  of  the  points  most  seriously 
urged  is  the  allied  lack  of  corporate  exist- 
ence of  the  Idaho  Agricultural  Park  Asso- 
ciation through  which  the  respondent  traces 
its  chain  of  title.  To  our  minds,  many  rea- 
sons occur  why .  this  contention  is  wholly 
without  merit  In  the  first  places  the  Lam- 
bersons had  parted  with  all  their  title.  First, 
they  had  lost  tiUe  through  the  foreclosure  of 
the  mortgage  given  In  1869,  and,  second, 
through  the  quitclaim  deed  executed  In  favor 
of  Huntoon  In  1876.  While  the  sheriff  should 
have  given  a  certificate  of  sale  Instead  of  a 
deed.  It  is  now  too  late  after  the  lapse  of 
more  than  30  years  for  the  mor^agors  to 
raise  that  question,  when  they  never  offered 
to  redeem  or  attempted  to  redeem  within  the 
time  prescribed  by  the  statute  as  it  was  then 
In  force,  or  as  It  has  existed  at  any  time 
since.  Where  a  sheriff  gives  a  deed  Instead 
of  a  certificate  of  sale,  the  deed  will  have 
no  other  effect  than  that  of  a  certificate  of 
sale  for  such  time  at  least  as  the  right  of 
redemption  would  exist  After  the  lapse  of 
30-odd  years,  and  no  offer  having  been  made 
in  the  meanwhile  to  redeem.  It  can  certainly 
make  no  difference  to  the  mortgagor  whether 
the  sheriff  executed  a  deed  or  a  mere  certifi- 
cate of  sale.  If,  however,  he  did  show  that 
he  has  lost  any  right  or  been  deprived  of  the 
right  of  redemption  by  reason  of  this  deed, 
then  a  different  question  would  arise.  In 
the  second  place,  the  quitclaim  deed  from  the 
Lambersons  to  Huntoon  passed  all  the  title 
(he  makers  of  the  deed  bad  at  that  time. 
Section  44,  p.  603,  Kev.  Laws  of  1874,  1875 ; 
ISy&n  T.*  City  of  Oceanslde,  7  Cal.  App.  87, 
08  Pac  686;  13  Cyc.  652.  See  Whitney  v. 
Dewey,  10  Idaho,  657,  80  Pac.  1117.  69  L. 
B.  A.  672.  Whether  the  Idaho  Agricultural 
Park  Associatton  was  regularly  Incorporated 
in  accordance  with  law  or  not,  it  certainly 
became  a  de  Cacto  corporation  (Continentel 
Trust  Co.  T.  Toledo,  etc.,  Co.  [C.  C]  82  Fed. 
642),  and  for  the  purposes  of  tbls  case  It 
voald  be  treated  the  same  as  a  de  Jure  cor- 
poration. 

[6, 1]  The  contention  that  has  been  so  ur- 
genUy  made,  that  this  corporation  could  not 
be  formed  for  the  purposes  draignated  in  ite 
articles  under  section  1  of  the  act  of  the 
Legislature  of  1874,  authorizing  the  forma- 
tion of  corporations,  is  not  well  teken.  See 
page  618  of  the  Stetates  of  1874,  1876.  It 
appears  that  a  corporation  was  formed  for 
the  following  purposes:  "The  company  is 
formed  for  the  parpose  of  owning  ground, 
erecting  buildings  and  Improvements  thereon, 
making  a  driving  track,  and  holding  and  con- 
ducting agricultural  exhibitions,  fairs,  horse 
and  cattle  sbowa^  and  trials  of  speed  of 
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horseB.**  The  statate,  on  tbe  other  hand,  ftv- 
thoTlxed  the  formation  of  corporations  for 
"agricultural  purposes."  A  fair,  conducted 
for  mftTring  agricultural  exhibits,  the  ezbib- 
ItlDg  of  horses  and  cattle,  and  glrlng  exhibi- 
tions of  the  speed  of  horses,  has  been  fre- 
quently and  quite  generally  recognized  Iels  a 
proper  exerdse  of  the  powers  of  an  organiza- 
tion and  corporation  formed  for  "agricul- 
tural purposes."  See  Dillard  t.  Webb,  66  Ala. 
468;  Downing  t.  Indiana  State  Board  of 
Agriculture,  128  Ind.  443,  28  N.  E.  123,  614, 
12  L.  B.  A.  664 ;  Dunn  T.  Society,  46  Ohio  St 
93.  18  N.  E.  498,  1  L.  R.  A.  754,  U  Am.  St 
Rep.  556. 

[7]  StiU  another  objection  as  to  a^Mlant^a 
contention  has  suggested  itself  to  our  minds; 
and  that  is,  if  this  corporation  undertook  to 
exercise  powers  outside  of  or  in  eccess  of 
the  powers  conferred  by  statute  m  omtem- 
plated  bj  its  Charter,  the  appdtont  here 
would  not  be  in  a  posiUon,  In  a  collateral 
way,  to  question  Its  Kdatoice  or  authozi^  to 
act  or  exercise  satib  powers.  That  would 
have  been  a  proper  question  for  the  state  to 
raise.  See  Seymour  Opera  House  Oo.  t. 
Wooldridge  (Tex.  GIt.  App.)  31  &  W.  284. 

We  do  not  deem  it  necessary  to  further  re- 
view or  consider  Ute  oilier  pcdnto  raised  by 
ajipellant  in  this  oonnectlon. 

Tbere  Is  only  one  other  point  that  has  been 
raised  that  we  will  give  special  attwtion. 
It  Is  contended  by  appeilants  ttiat  Nicholas 
Lamberson  and  wife,  subsequent  to  executing 
the  mortgages  in  1809.  and  prior  to  the  execu- 
tion of  the  qnitolaim  deed  to  Huntoon  In 
1875,  executed  a  warranty  deed  in  favor  of 
the  children  of  Nicholas  Lamberson  by  a 
former  wife.  In  which  deed  they  reserved  to 
the  grantors  a  life  estate.  It  is  contended 
that  this  deed  was  executed  In  1873,  and  that 
the  children  who  were  named  as  grantees 
resided  in  Wiseonsin,  and  that  the.  acknowl- 
edgment to  tills  deed  was  taken  before  Jere- 
miah Brumback,  and  left  with  him  to  be  re- 
corded. No  such  deed,  however,  was  pro- 
duced, and  no  such  deed  appears  of  record. 
Other  parol  evidence  was  Introduced  to  the 
effect  that  this  deed  was  witnessed  by  Thom- 
as Cahalan,  and  that  abont  the  year  1882 
it  was  In  the  possession  of  Milton  Kelly,  at 
one  time  a  Justice  of  this  court  Cahalan 
was  not  called,  and  did  not  testify.  But  little 
of  the  evidence  on  this  question  was  either 
competent  or  admissible,  and  It  was  all  of  an 
uncertain  and  doubtful  character.  The  exe- 
cution and  delivery  of  this  deed  was  not  sat- 
isfactorily shown,  and  the  trial  court  did  not 
believe  that  such  a  deed  had  been  executed, 
and  made  his  findings  accordingly. 

The  motion  made  in  the  trial  court  to  strike 
the  cost  bill  from  the  files  and  the  mling 
of  the  court  thereon  are  not  properly  In  the 
record,  and  cannot  therefore  be  considered  on 
appeal.  Section  4456,  Rev.  Codes,  as  amend- 
ed 1900  Sess.  liSws,  76;  Williams  v.  Boise 


Basin  Mining  Go.,  11  Idaho,  233,  81  Pac  646; 
Swanson  v.  Oroat,  12  Idaho,  148,  85  Fae. 
884;  Blsalng  t.  Biscdng,  19  Idaho,  777,  115 
Pac.  827. 

Many  other  qnestions  have  been  argned; 
but  we  sliaU  not  deal  with  them  separately 
in  this  oi^on.  No  error  has  been  presented 
which  requires  or  would  Justify  the  reversal 
of  the  Judgment  In  this  case.  Upon  a  view  of 
the  whole  record,  we  are  satisfied  that  the 
Judgment  of  the'  trial  court  Is  Just  and  egiU- 
table,  and  that  it  should  be  affirmed,  and  it 
is  so  ordered.  Costs  awarded  in  ^vor  of 
respondents. 

BDLLiyAN  and  STEWART,  JJ^  concur. 


A.  B.  MOSS  &  BRO.  t.  RAMBT. 
(Supreme  Court  of  Idaho.    May  17,  1913. 
On  Rehearing,  Nov.  6, 19ia) 

1.  Navigable  Watebs  ({  42*)— Trru  to  Is- 
land—Rioht  or  RXPABIAN  OWNCK. 

Under  tbe  holding  of  the  Supreme  Court 
of  tbe  United  States,  an  island  in  Snake  river 
of  dry  land  which  is  enrronnded  by  welMefined 
cbaimela  of  the  stream,  and  which  island  existed 
at  the  time  the  state  was  admitted  into  tiie  Un- 
ion, and  which  waa  not  included  In  the  public 
land  survey  and  comprised  an  area  larger  than 
a  legal  aubdivision  anthorized  under  the  United 
States  land  anrveys,  did  not  pass  from  tiie  gOT- 
emment  to  the  state  on  tbe  admission  of  tbe 
state,  and  did  not  pass  to  the  upland  or  ripariaa 
proprietor  by  a  patent  to  tbe  abutting  lotB  or 
subdivisions  mesnderiag  the  diannu  of  tbe 
stream. 

[Ed.  Note.— For  other  easea,  see  Navigable 
Waters.  Cent  Dig.  »  268-^;  Dec  DUf.  f 

2.  CouBTS  (I  97*)--JuDicuz.  Pbxceobho- 
Dbcisionb  or  uiirrxD  Statbs  ScPBEia 

COUBT. 

The  general  rule  of  res  adjudicata  or  law  of 
the  case  as  recognized  and  announced  by  thi^ 
court  in  Hall  v.  Blackman,  9  Idabo,  S55,  Tr> 
Pac,  60S,  does  not  apply  in  a  case  where  a  fed- 
eral question  Is  involvra  that  may  be  reviewed 
on  writ  of  error  to  tbe  Supreme  Court  of  tbe 
United  States,  and  where  subsequent  to  the  de- 
cision by  tbe  state  court  tbe  United  States  Su- 
preme Court  has  held  to  a  different  rule  and  re- 
versed the  ruling  of  tbe  state  court  prior  to  the 
bearing  on  a  second  appeal  in  another  case  in- 
volving tbe  same  question  of  law. 

tE^.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  329-533 ;  Dec.  Dig.  {  97.*] 

3.  Navigable  Waters  (i  36*)— Watbbs  akd 
Wateb  Coubseb  (S  89*)---^<3aT  of  Ripabu:! 
OwNEB— Meandeb  Line. 

The  rule  of  law  heretofore  adopted  by  tbe 
Supreme  Court  of  this  state  is  reaffirmed,  to>tbe 
effect  that  a  riparian  owner  *  on  a  meandered 
stream  or  body  of  water,  whether  navigable  or 
nonnavigable,  takes  title  to  the  center  or  thread 
of  the  stream. 

[Ed.  Note.— For  other  cases,  see  Nevifattle 
Watei-e,  Cent  Dig.  H  180-200;   Dec.  Dig.  f 
WaterB  and  Water  Courses,  Cent.  Dig.  H 
01,  92,  107;  Dec.  Dig.  S  89.*] 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed  H  Bryan,  Judge. 

Action  by  A.  B.  Mobs  &  Bio.  against  A  H. 
Ramey.   Judgment  for  plalntllt  and  defend* 

ant  appeals.  Reversed. 


•For  other  caiM  a%m  aaiiie  topio  and  McUen  NUUBBR  la  Dee.  Dig.  *  Am.  Dig.  K«y-Ne.  Serlei  *  Rep'r  IndeXM 
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R.  B.  Scatterdar,  of  Oaldwdl,  and  Earl 
False,  of  Boise,  for  appellant  Richards  & 
Baga,  of  Boise,  for  respondent. 

AILSHIB,  O.  J.  This  case  Is  here  on  ap- 
peal for  the  second  time.  See  A.  B.  Moss  & 
Bro.  T.  Ramey.  14  Idaho,  S98,  95  Pac.  Q13. 
On  the  former  appeal  the  judgment  was  re- 
versed, and  the  cause  vas  remanded  for  the 
iniipoBe  of  having  the  trial  conrt  pass  upon 
the  question  of  adverse  possession  as  pre- 
sented h7  the  pleadings.  The  trial  court 
beard  the  case  and  found  against  the  defend- 
ant and  In  favor  of  the  plaintiff,  and  the 
d^endant  has  prosecuted  this  appeal. 

On  the  former  appeal  this  court  held  that 
the  lands  In  dispute  between  the  meander 
line  and  the  thread  of  the  stream  In  the 
main  channel  of  Shake  ilver  passed  by 
patent  from  the  United  States,  Issued  for  the 
lots  and  legal  anbdivi^ons  abutting  upon  the 
meander  lines,  and  that  the  holder  of  the 
title  to  the  upland  -took  title  to  aU  t&e  land 
between  the  meander  line  and  the  center  or 
the  main  <diaiuiel  of  the  stream.  The  trial 
oonrt  had  found  upon  the  first  trial  that  the 
land  In  diapnte  comprised  "a  large  island  and 
tdand^"  aggregating  about  120  acra,  and 
that  between  this  island  and  the  upland 
omied  iqr  the  plalntifFs  there  la  a  "large 
channel  of  Snake  river,  with  well-defined 
banks  and  channel,  varying  in  width  from 
100  to  800  feet  and  in  depth  from  6  to  10 
feet,  thronsii  whlcb  the  water  of  Snake  river 
regularly  flows  during  a  large  portion  of  the 
year,  varTlng  from  tliree  to  six  months,  and 
some  years  the  entire  season."  a%is  conrt 
hdd  that,  notwithstanding  the  fact  tliat  tiiere 
was  a  high-water  channel  between  the  main 
body  of  upland  and  this  tract  of  land,  still 
this  was  a  part  of  the  mainland,  and  that 
It  passed  by  patent  to  the  upland  owner  of 
the  abutting  lots  and  subdivisions,  and  that 
the  title  thereto  had  passed  from  the  gov- 
ernment to  the  upland  patentees,  and  that 
the  so-called  island  was  no  longer  a  part  of 
the  public  domain.  When  the  case  went 
back  for  retrial,  the  pleadings  were  bo  amend- 
ed as  to  reduce  the  issue  merely  to  one  of 
adverse  possession,  and  the  trial  court  found 
that  Issue  against  the  defendant  and  in  favor 
of  the  plaintiffs. 

[11  Since  Che  last  trial  of  this  case,  the 
Supreme  Oonrt  of  the  United  States  In  Scott 
V.  Latttg,  227  U.  S.  229,  83  Sup.  Ct.  242,  57 
L.  Bd.  490,  has  held  that  an  island  In  Snake 
river  wtddi  was  not  included  In  the  public 
land  survey,  and  which  existed  at  the  time 
Idaho  was  admitted  into  the  Union,  neither 
passed  to  the  state  by  the  admlssloh  of  the 
state,  nor  passed  by  patent  to  the  uplands 
abDtting  on  the  nearest  channel  of  the  stream, 
and  that  an  island  which  "was  fast  dry 
land"  at  the  time  of  the  admission  of  the 
ttate  into  the  Union,  and  at  the  time  of  tlie 
Issoince  of  patent  to  the  abutting  upland, 
does  not  pass  by  patent  to  the  upland  pat- 
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ontee.  That  holdlt^  Is'  in  conflict  with  the 
holding  of  this  court  In  Lattig  v.  Scott,  17 
Idaho,  506,  107  Pac.  47,  and  Is  in  some  meas- 
ure contrary  to  the  views  entertained  and 
expressed  by  the  court  in  Johnson  v.  John- 
son, 14  Idaho,  661,  95  Paa  499,  24  L.  R.  A. 
(M.  S.)  1240,  on  the  authority  of  which  the 
case  of  A.  B.  Moss  &  Bro.  v.  Barney  was  de- 
cided. To  that  extent  this  conrt  must  and 
does  modify  its  holdings  as  announced  in  the 
above  cases. 

[2]  The  question  Is  at  once  presented  as 
to  whether  the  rule  of  res  adjudtcata  or  law 
of  the  case  as  heretofore  recognized  by  this 
court  in  Hall  v.  Blackman,  9  Idaho,  595,  76 
Paa  608,  and  Hunter  v.  Porter,  10  Idaho,  86, 
77  Pac.  434,  should  be  or  can  properly  be  In- 
voked In  the  case  before  us.  We  are  of  the 
opinion  that  the  doctrine  of  law  of  the  case 
cannot  properly  be  Invoked  In  a  case  like 
this.  Where  tills  court  is  not  the  court  of 
final  rearart  In  the  detramlnatlon  of  the  ques- 
tion presented  and  a  writ  of  error  may  be 
taken  to  the  Supreme  Court  of  the  United 
States,  and.  such  a  writ  is  proeecuted  and 
that  oonrt  expresses  a  different  vfew  as  to 
the  law  applicable  to  a  glvoi  state  of  facts 
from  that  entertained  by  this  court,  it  is 
our  duty,  cm  a  subsequent  appeal  in  anoOier 
case  involving  the  same  federal  question, 
to  reconsider  the  question  previously  deter- 
mlned  and  render  our  judgment  in  conformi- 
ty with  what  we  understand  to  be  the  rule 
announced  by  the  court  of  last  resort  on  such 
question.  This  principle  seems  to  be  recog  - 
nized by  the  authorities.  See  U.  S.  r.  D.  &  R. 
G.  R.  R.  Co.,  101  U.  S.  84,  24  Sup.  Ot  83, 
48  L.  Ed.  106 ;  Zeckendorf  v.  Stelnfeld,  225 
U.  S.  445,  82  Sup.  Ot  728,  66  L.  Sd.  1156; 
Messlnger  v.  Anderson,  225  U.  8.  436.  82  Sup. 
Ot  739,  66  L.  Ed.  1152;  Bostwick  v.  Brinker. 
hoff,'106  U.  S.  3, 1  Sup.  Ct  16,  27  Ll  Ed.  73 ; 
3  Cyc.  395  ;  2  SpelUng,  New  Trial  and  Ap- 
pellate Practice,  §  691. 

Notwithstanding  our  previous  decision  fu 
this  case,  we  are  of  the  opinion  that  the 
question  as  to  whether  or  not  this  tract  of 
land  is  an  island  or  detached  public  domain, 
or,  as  stated  by  the  Supreme  Court  in  Scott 
V.  Lattig,  supra,  Is  "fast  dry  land,"  should  be 
determined  upon  all  the  evidence  the  parties 
desire  to  submit,  and  in  the  light  of  the  de- 
cision of  the  Supreme  Ooort  in  Scott  v.  Lat- 
tig, 227  U.  S.  220,  33  Sup.  Ot  242,  57  L.  Ed. 
490.  For  the  foregoing  reasons,  we  hnve  con- 
cluded to  reverse  the  Judgment  In  this  case, 
and  remand  the  cause  to  the  trial  court  for 
a  new  trial  on  all  the  Issues  presented  in 
the  original  complaint,  or  that  the  parties 
may  see  fit  to  present  by  amended  pleadings. 

[1]  In  remanding  this  case,  we  think  it 
proper  to  suggest  to  the  parties  and  to  the 
trial  court  that  it  is  not  the  purpose  of  this 
conrt  to  in  any  way  recede  from  the  rule 
heretofore  announced,  to  the  effect  that  a 
riparian  owner  In  this  state  on  a  meandered 
stream  or  Irady  of  water,  wbethn  navigable 
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or  nonnaTlcable,  tains  title  to  tbe  center  or 
Hiread  of  tlie  stream.  Johnson  t.  Hurst,  10 
Idaho,  808,  rr  Pac.  784;  Johnson  v.  John- 
son, 14  Idaho,  061,  86  Pac  480,  24  L.  R.  A. 
(N.  &)  1240;  Lattls  T.  Scott,  17  Idaho,  SOe, 
107  Pac.  47;  nibrigbt  r.  Badlngton,  20  Ida- 
ho, 538,  118  Pac  282,  284.  On  the  other 
hand,  tt  la  the  eaually  well-flzed  purpose  of 
the  court  to  follow  the  views  exiffessed  by 
the  Supreme  Court  of  the  Unltea  States  in 
Scott  V.  Lattlg,  In.  referoioe  to  sucih  Islands 
or  tracta  of  land  as  may  ia.ll  wlthtn  the  pur- 
view of  that  decision  wherehi  It  may  appear 
that  title  has  not  passed  from  the  govern- 
ment to  any  patentee 

Judgment  reversed,  and  cause  remanded 
for  a  new  triaL  Costs  awarded  In  favor  of 

STEIWART,  J.,  concurs. 

SULLIVAN,  J.  (concurring  In  parQ.  I  con- 
cnr  In  the  conclusion  reached  to  the  effect 
that  the  general  rule  of  res  adjudlcata  or 
law  of  the  case  does  not  apply  In  this  case. 
I  also  concur  In  the  conclusion  to  reverse 
the  Judgment  and  remand  the  cause  for  a 
new  trial  on  all  of  the  issues  presented  in  the 
original  complaint,  or  that  the  parties  may 
see  fit  to  present  by  any  amendment  to  the 
pleadings,  but  dissent  as  to  the  rule  hereto- 
fore announced  by  this  court,  to  the  effect 
that  a  riparian  owner  in  this  state  takes 
title  to  the  thread  of  the  stream.  My  views 
upon  that  question  are  expressed  In  my  dis- 
senting opinions  In  the  cases  of  Johnson  v. 
Johnson,  14  Idaho,  &61,  95  Pac.  499,  24  L. 
R.  A.  (N.  S.)  1240;  Lattig  v.  Scott,  17  Idaho. 
606.  107  Pac  47.  It  has  been  held  by  the 
Supreme  Court  of  the  United  States  in  Soott 
T.  Lattlg.  227  U.  S.  229,  33  Sup.  Ct  242,  57 
L.  Ed.  490.  and  other  cases,  that  upon  the 
admission  of  a  state  into  the  Union,  the 
ownership  of  the  bed  of  navigable  streams 
passed  to  the  state,  and  If  the  thread  of  such 
navigable  stream  was  the  boundary  of  the 
state,  the  ownership  passed  to  the  state  to 
the  thread  of  the  stream,  subject  to  certain 
limitations  mentioned  in  said  decision.  In 
the  case  of  Scott  v.  Lattlg,  supra,  referring 
to  this  matter,  tbe  court  said  "that  the  sub- 
sequent disposal  by  the  former  [the  United 
States]  of  the  fractional  subdirlslons  on  the 
east  bank  carried  with  it  no  right  to  the  bed 
of  the  river,  save  as  the  law  of  Idaho  may 
have  attached  such  a  right  to  private  ripa- 
rian ownership."  It  Is  there  held  that  the 
disposal  by  the  United  States  of  the  frac- 
tional subdivisions  on  the  east  bank  of  said 
river  carried  with  it  no  right  to  tbe  bed  of 
the  river. 

We  have  no  statute  law  whatever  granting 
a  private  riparian  owner  the  bed  of  the 
stream.  In  my  view  of  the  matter,  the  Su- 
preme Court  of  this  state  has  not  the  right 
or  authority  to  donate  any  land  that  belongs 
to  the.  state  to  a  riparian  owner,  or  to  any 


one  else.  Under  the  rule  laid  down  In  all 
of  the  decisions  of  the  United  States  So- 
preme  Court  <nk  this  question,  the  bed  of 
Snake  river,  at  least  to  the  border  line  of 
the  state,  passed  to  the  state  and  not  to  tbe 
riparian  owner,  and  this  court  has  no  author- 
U7  to  dtmate  the  title  thereof  to  any  person. 

On  Rehearing. 

SULUVAN,  J.  A  i^hearlng  was  granted 
in  this  case  and  a  reargum»it  was  had  at 
this  term  of  our  court  In  our  former  opin- 
ion the  court  stated  as  follows:  "For  tbe 
foregoing  reasons,  we  have  concluded  to  re- 
verse the  Judgment  In  this  case  and  remand 
the  cause  to  the  trial  court  for  a  new  trial 
on  all  of  the  issues  presoited  In  the  original 
complaint,  or  that  the  parties  may  see  fit  to 
present  by  amended  pleadings."  That  de- 
cision was  rendered  in  view  of  the  decision 
of  the  Supreme  Court  of  the  United  States 
in  Scott  v.  Lattlg,  227  U.  S.  228,  33  Sup.  Ct 
242,  67  L.  Ed.  490.  This  court  had  held 
that  the  riparian  owner  was  the  owner  of  an 
unsurveyed  Island  in  Snake  river.  The  Su- 
preme Court  of  the  United  States  held  that 
an  island,  being  ta  existence  In  Snake  river 
when  Idaho  became  a  state,  did  not  pass  to 
the  state  upou  admission  to  statehood,  but 
remained  the  property  of  the  United  States, 
subject  to  disposal  by  it 

On  a  former  appeal  of  the  case  at  bar  (see 
Moss  V.  Ramey.  14  Idaho,  599,  85  Pac  513). 
this  court  reversed  the  trial  court,  and  held 
that  the  riparian  owners  were  the  owners  of 
the  land  In  question  because  of  being  tbe 
riparian  owners  of  the  land  bordering  on 
said  stream,  oiniKisite  thereto,  and  a  new  trial 
was  granted  in  order  that  the  trial  court 
might  determine  whether  tbe  plaintiffs'  title 
had  been  divested  by  reason  of  the  adverse 
possession  of  the  defendant  The  Judgment 
was  reversed,  and  a  new  trial  ordered,  with 
leave  to  both  parties  to  amend  their  plead- 
ings. The  defendant  amended  bis  pleadings 
to  conform  to  tbe  order  of  tbe  court,  setting 
up  title  by  advose  possesion.  The  cause 
was  tried  by  the  court,  and  the  court  made 
findings  of  fact  and  conclusions  of  law  in 
tavor  of  plaintiffs,  based  on  the  ground  that 
they  were  the  owners  of  the  land  In  dispute 
by  reason  of  being  the  riparian  owners  of 
land  bordering  on  Snake  river  opposite  there- 
to, and  that  their  title  had  not  been  divest- 
ed by  reason  of  the  adverse  possession  of  said 
island  by  the  defendant  Tbe  trtal  court 
found  that  by  reason  of  tbe  plaintiffs  being 
owner  of  the  lota  of  land  bordering  od 
Smike  river,  their  title  extended  westerly  to 
tbe  thread  of  tbe  channel  of  said  river,  and 
that  the  land  In  controversy  was  between  tbe 
thread  of  tbe  stream  and  said  lota  bordering 
thereon.  There  is  here  presented  a  federal 
question,  and  the  Supreme  Court  of  the  Unit- 
ed States  held  in  a  similar  case  (Scott  t. 
Lattlg,  227  U.  S.  228,  33  Sup.  Ot  242,  S7  L. 
Bid.  490)  that  the  riparian  owner  did  not 
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acquire  tlUe  to  tbls  Island  by  reason  ot  being 
a  riparian  owner  of  land  opposite  thereto. 
The  plalntlffB  base  their  title  to  said  Island 
upon  the  fact  that  they  are  riparian  owners 
opP9slte  said  Island,  and  if  this  case  la  re- 
manded to  the  trial  court  for  a  new  trial, 
that  conrt,  under  the  decision  of  the  Scott- 
UtdK  Case,  must  hold  against  the  plaintiffs 
hi  this  action,  nielr  rli^t  to  have  the  title 
quieted  In  them  depends  upon  whether  the 
Island  passed  with  the  mainland  nnder  or  by 
virtue  of  the  United  States  patant  Issued  to 
their  predecessors  in  interest  That  Is  dear^ 
ly  a  federal  question,  and  Is  decided  dedstve- 
ly  against  them  under  the  rule  laid  down  In 
the  ScotM^tdg  Case.  The  plalntUTs  brought 
tUs  action  to  quiet  their  title,  and  ttielr 
right  to  recover  des>6nd8  upon  the  strength 
ol  their  own  title  and  not  npctathe  weakness 
of  the  defendant's  title.  Before  the  deCmd* 
ant  Is  required  to  d^end  his  claim  to  the  la- 
land,  the  plalntUfs  must  establish  th^  right 
thereto,  and  in  so  doing  must  establish  th^ 
title  on  the  ground  that  their  predecessor 
hi  interest  acquired  title  to  said  land  by  rea- 
son of  the  patent  Issued  to  him  by  the  gov- 
emmenf  for  Qie  tota  bordering  on  Snate 
rirer  opposite  said  Island.   Under  the  ded- 
Elon  of  the  Scott-Iattlg  Case,  the  plaintiffs 
cannot  establish  their  title  to  said  land. 
That  being  true^  they  could  not  have  their 
title  quieted  in  fliis  actton,  for  the  reason 
that  under  the  &cts  and  the  law  they  have 
DO  title,  and  the  writer  of  this  opinion  has 
no  doubt  but  that  under  the  pleadings  and 
dedaion  In  this  case  a  federal  question  Is 
iDTolved,  and  that  the  final  decision  of  this 
court  may  he  reviewed  by  the  Supreme  Court 
of  the  United  States  upon  a  writ  of  error 
from  that  court    It  would  therefore  be  a 
useless  act  to  remand  the  case  for  a  new 
trial,  as  directed  by  this  court  In  the  opin- 
ion on  the  original  hearing  of  this  case. 

We  are  not  unmindful  <^  the  contention 
niade  by  respondent  that  the  decision  of  this 
court  on  the  previous  appeal  Is  the  law  of 
the  case,  and  that  we  are  bound  to  adhere  to 
the  condnslon  reached  at  that  time.  That 
rule  prevails  in  this  stete,  as  was  stated  in 
the  previons  opinion,  but  the  ^cts  of  this 
case  are  peculiar,  and  we  beUeve  It  our  duty 
to  dispose  of  each  case  on  Its  own  facte 
mi  drcumstences  so  as  to  meet  the  reqnlre- 
■oeots  of  the  law  aa  nearly  as  possible.  If 
thla  land  In  controTersy  is  still  a  part  of  the 
pnblic  domain,  as  is  undoubtedly  the  case  un- 
der the  dedslon  of  the  Supreme  Court  of 
the  United  Stetes  in  the  Scott-Lattlg  Case, 
it  Is  clearly  our  duty  to  teke  notice  of  that 
lact  as  it  appears  in  the  case  and  dedde 
accordingly,  even  though  we  have  previously 
decided  to  the  contrary.  This  case  turns 
solely  on  a  federal  question,  and  we  are 
t*otuid  to  follow  the  dedsions  of  the  federal 
Supreme  Court  as  we  understand  them, 
'nds  latter  case  runs  counter  to  what  this 


conrt  had  understood  the  previous  dedsions 
of  that  court  to  hold,  and  it  Is  our  intention 
to  follow  it  as  far  as  we  think  it  goes.  For 
th^  reasons  we  do  not  think  that  the  rule 
of  res  adjudicate,  or  law  of  the  case,  applies 
In  this  case  as  it  would  apply  if  no  federal 
questions  were  involved. 

The  cause  Is  therefore  remanded  to  the 
trial  court,  with  directions  to  enter  a  judg- 
ment dismissing  the  action.  Costs  are 
awarded  to  appellant 


AILSHIE,  a 
cur. 


and  STEWABT,  J„  con- 


BIVERSIDH  IRB,  DIST.  BLACK. 
{Supreme  Court  of  Idaho.    Nov.  7,  1918.) 
Watebs  and  Wateb  Coubses     166*)— ISBI- 

OATION  CONTBACT— CONStBDCnON. 

Evidence  examined  in  iJ^is  case,  and  httd 
sufficient  to  support  the  findings  and  judgment. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  158,  174-183; 
Dec.  Dig.  S  15^*3 

Appeal  from  District  Court  Canyon  Coun- 
ty ;  Ed.  L.  Bryan,  Judge. 

Action  by  the  Blverslde  Irrigation  District 
a  corporation,  against  W.  A.  Black.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Griffiths  &  Orlfflths,  of  Caldwell,  for  ap- 
pellant John  G.  Rice  and  Thompson  &  Buck- 
ner,  all  of  Caldwell,  for  respondent 

AILSHIB,  a  J.  This  action  was  prosecut- 
ed by  the  Riverside  Irrigation  District 
against  the  appellant  for  the  recovery  of  a 
share  of  the  costs  and  expense  of  mainte- 
nance and  operation  of  a  portion  of  the  Irriga- 
tion company's  canal.  The  appellant  ad- 
mitted that  it  was  his  duty  to  pay  a  portion 
of  the  coste  and  expenses  of  maintenance  and 
operation  but  denied  that  he  was  under  any 
obligation  to  pay  a  share  of  the  entire  ooste 
for  which  this  action  Is  prosecuted.  There  Is 
no  Bubstentlal  difference  between  the  parties 
as  to  the  facta. 

It  appears  that  Judson  Spofford  In  the 
year  1892  sold  to  the  Boise  Land  &  Water 
Company  a  water  right  and  ditch  for  the 
consideration  of  $1  and  the  assumption  by 
the  land  and  water  company  of  a  mortgage 
of  $6,000.  The  number  of  Inches  of  water 
conveyed  was  5,000,  and  the  grantor  Spof- 
ford expressly  reserved  to  himself  and  bis 
grantees,  successors,  and  assigns  a  water 
right  of  1,000  Inches  to  be  carried  through 
this  ditch  or  canal.  The  reservation  con- 
tained In  the  Spofford  grant  Is  aa  follows: 
"The  grantor  herdn  reserving  and  excepting 
from  this  conveyance  1,000  inches  of  water 
out  of  the  original  6,000  located,  aa  berelnbe-. 
fore  described,  and  also  reserving  the  right 
to  convey  the  same  through  the  ditch  herein- 
before described,  to  be  taken  out  of  said  dlteh 
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Abore  east  line  of  section  15,  township  4 
nortib,  of  range  4  west.  The  grantor  herein 
and  his  assigns,  by  reason  of  snch  reserva- 
tion, and  as  a  consideration  therefor,  agrees 
that  SQCh  reservation  shall  be  subject  to  its 
proportionate  share  of  keeping  said  ditch  and 
the  headgate  In  good  repair  between  the  point 
of  original  diversion  of  all  the  said  water  and 
the  point  where  such  ]  ,000  Inches  of  water  is 
taken  oat  of  said  ditch.  Snch  reservation, 
however,  gives  to  the  grantor  no  rights  or 
privileges  In  or  about  said  ditch  or  its  con- 
trol or  management,  except  the  permissive 
right  to  have  such  water  conveyed  through 
said  ditch." 

The  appellant  in  this  action  Is  the  grantee 
and  successor  of  the  interest  reserved  by  the 
Spofford  conveyance  to  the  extent  of  600 
Inches.  During  the  years  1907,  1908,  and 
1909  It  became  necessary  for  the  irrigation 
company  to  straighten  and  repair  the  ditch 
and  to  repair  the  headgate  and  dam  at  the 
point  of  diversion.  In  order  to  accomplish 
this  work  to  the  best  advantage  and  most 
profitably  to  the  district,  it  was  decided  to 
seek  a  better  point  of  diversion  and  con- 
struct a  dam  and  headgate,  and  for  that  pur- 
pose to  construct  a  new  canal  for  a  short 
distance.  In  doing  this  work,  the  newly 
constructed  portions  of  the  canal  were  made 
BO  as  to  carry  a  volume  of  10,000  inches. 

The  real  and  only  controversy  in  the  case 
Is  as  to  whether  or  not  the  appellant  should 
bear  his  pro  rata  share  of  the  entire  expense 
Incurred  in  this  change  and  Improvement. 
The  trial  court,  after  hearing  all  the  evi- 
dence, was  of  the  opinion  that  this  is  a  prop- 
er charge  and  that  the  appellant  should  pay 
fats  proportionate  share  of  .06  of  the  entire 
expmditnre. 

We  have  examined  the  evidence  of  the  wit- 
nesses in  the  matter,  and  It  would  seem  to 
118  that  It  Justifies  the  finding  and  conclusion 
of  the  trial  court.  It  appears  that  the  "water 
was  originally  diverted  into  a  slough  and 
thence  Into  the  old  canal,  and  that  the  high 
water  annually  washed  and  broke  down  the 
dam  and  filled  the  slough  with  dirt,  silt,  and 
dfibris,  so  that  there  was  an  annual  expendi- 
ture entailed  so  long  as  the  point  of  diversion 
was  maintained  at  the  old  place.  The  new 
point  of  diversion  has  obviated  these  annual 
expenditures,  and  It  would  seem  from  the 
evidence  that  In  the  long  run  the  expenditure 
entailed  by  tbe  change  and  improvement  is  no 
greater  than  It  would  have  been  In  a  series 
of  years  to  have  tried  to  maintain  It  at  the 
old  place. 

It  would  seem  to  us  that  under  the  facts 
and  circumstances  of  tbe  case,  as  disclosed  by 
tbe  record,  the  trial  court  reached  a  fair 
and  Just  conclusion,  and  that  the  expendi- 
ture incurred  In  this  case  was  properly  ap- 
portioned between  the  ditch  company  and 
appellant,  and  that  appellant  should  bear  his 
.06  thereof.  It  was  specifically  provided  in 
the  original  deed  from  Spofford  to  the  land 


and  water  company  that  the  reservation  of 
1,000  inches  of  water  from  tbe  apprc^rlatlon 
shoold  be  "subject  to  its  proportionate  share 
of  keeping  said  ditch  and  the  headgate  la 
good  repair  between  the  point  of  original  di- 
version of  all  of  said  water  and  the  point 
where  such  1.000  inches  of  water  Is  taken  out 
of  said  ditch."  It  is  clear  to  us,  on  the  oGber 
hand,  that  this  reserved  water  right  cannot 
be  subject  to  any  charge  other  or  greater 
than  that  stipulated  and  provided  for  In  the 
deed  which  reserved  that  right.  Knowles  v. 
New  Sweden  Irri.  Dlst.,  16  Idaho,  217,  101 
Pac.  81;  Nampa  &  .ALcrldian  Irri.  Dlst.  v. 
Oess,  17  Idaho,  552,  106  Pae  993;  Idaho 
Fruit  Land  Co.  v.  Great  Western  Beet  Sugar 
Co.,  18  Idaho,  1,  107  Pac.  989. 

The  Judgment  should  be  affirmed,  and  it  is 
so  ordered.  Costs  are  awarded  in  favor  of 
respondent. 

SOUilTAN  and  STEWABT,  JX»  concur. 


BBOWDER  y.  ETCHBRSOa 

(Supreme  Court  of  Idaho.  Nov.  12,  1913.) 
Justices  of  the  Peace  (J  159*)  — Appeal— 

DlSUISSAL. 

held,  that  tbe  trial  court  did  not  en  la 

dismissing  tbe  appeal. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S9  544,  550-578;  Dec. 
Dig.  t  159.-] 

Appeal  from  District  Court,  Oneida  Coqd- 
ty;  Alfred  Budge,  Judge. 

Action  by  O.  W.  Browder  against  John 
Etchersor  for  damages  alleged  to  bare  'oc^ 
curred  by  the  nnlawful  herding  itf  defend- 
ant's sheep  on  plaintiff's  land.  From  Judg- 
ment for  plaiatltr,  defendant  appeals.  Af- 
firmed. 

McDougall  &  Jones,  of  Pocatello,  for  ap- 
pellant. DavlB  &  Evans,  of  Mala^  for  re- 
spondent 

SULLIVAN.  J.  This  is  an  appeal  from 
the  Judgment  of  tbe  district  court  dismiss- 
ing an  appeal  from  a  Justice's  court 

It  appears  that  an  action  was  brougbt  In 
the  Justice's  court  to  recover  from  the  de- 
fendant damages  for  herding  his  sbeep  on 
plaintiff's  land,  and  tbe  Justice  entered  Judg- 
ment in  favor  of  plaintiff  for  $50  damages 
and  costs  of  suit  An  appeal  was  taken,  or 
sought  to  be  taken,  by  the  defendant  to  the 
district  court  A  motion  was  made  In  the 
district  court  to  dismiss  the  appeal  od  the 
ground  that  the  appeal  had  not  been  taken 
in  the  manner  provided  by  law;  tbe  main 
contention  being  that  an  undertaking  on  ap- 
peal from  the  Justice's  court  had  not  been 
filed  within  the  time  provided  by  law. 

Upon  an  examination  of  the  record,  we  are 
satisfied  that  the  Judgment  of  tbe  court  dis- 
missing the  appeal  must  be  aflSrmed,  and  It 


*For  otb*r  cases  bm  vanifl  topic  ant  ■ectlon  NUMBER  In  Dw.  Dig.  ft  Am.  Dig,  Ksy-No.  Serlas  ft  Rap'r  Ind«XM 


Digitized  by 


Google 


Idabo) 


HoCOKMICE 


v.  BROWNKLL 


613 


Is  so  ordered.  Costs  ot  tills  appeal  are 
awarded  to  ze^ondatt 

AILSHIBI,  a  J.,  and  STEWART.  X,  oon- 
car. 


Mccormick  v.  BROWNHLii. 

(Supreme  Court  of  Idaho.    Mxy  28,  1913. 
On  Rehearing,  Not.  29.  1913.) 

1.  EXKCUTOBS  ARD  ADUimSTBATOBS  (S  20*>— 

ApPornTUBNT  — Peoof  or  Death  — Suiri- 

CIENCT. 

Under  Bectlon  6364,  Rev.  Codes,  upon  the 
hearing  of  an  application  for  the  appointment 
of  an  admiaietrator  of  an  estate,  it  is  necessa^ 
rj  for  the  applicant  to  prore  the  death  of  the  de- 
ceased by  the  testimony  of  the  applicant  or  oth- 
ers. This  requirement,  however^  is  complied 
with  where  two  separate  applications  are  made 
and  filed  for  the  appointment  of  two  different 

Srsona  as  administrator,  and  both  petitions  al- 
je  the  death  of  the  testator  and  the  evidence 
supports  the  allegations, 

[Ed.  Note.— For  other  oases,  see  Bxecutors 
and  Administrators.  Cent  Dig.  H  88-105;  Dea 
Dig.  I  20.*] 

2.  ezbcutobb  and  adhini8tbat0bs  ({  17*)— 
Apfointuent— Pbbsons  Cohpetbnt- 

Under  the  prorlslons  of  section  5351,  Rev. 
Codes,  any  person  legally  competent  may  apply 
and  be  appointed  administrator  of  an  estate,  ix 
DO  one  of  the  first  10  classes  of  said  section  de- 
sires or  makes  application  for  such  appoint- 
ment 

I  Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  B  48-09 ;  Dec 
Dig.  I  17.*1 

3.  exectltobs  and  adhiristbatobs  (§  20*) — 
Appointment— Pebsons  Cohfetent. 

The  provisions  of  sections  5351  and  5365  do 
not  authorize  or  empower  the  probate  jadge  of  a 
coanty  to  appoint  a  person  who  is  not  of  Idn  to 
the  deceased  as  administrator,  except,  first,  that 
DO  application  is  made  by  one  of  kin  of  the  de- 
ceased, who  is  a  resident  of  the  state  and  com- 
petent and  entitled  to  the  appointment;  and. 
second,  upon  nomination  or  written  reqaest  of 
the  person  entitled  to  the  appointment. 

[Ed.  Note.— -For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  §S  83-105;  Dec. 
Dig.  S  20.*] 

4.  EXECUTOBS  AND  AdUINISTBATOBS  (S  20*)— 

AppoiNTinnT— Pebsons  Competent  —  Ap- 

POinTHINT  BT  IteQUESr. 

The  law  of  this  state  clearly  grants  to  the 
person  entitled  to  administration  the  power  to 
select  some  competent  person  to  discharge  the 
duties  of  administration,  and  the  probate  court 
is  limited  In  his  power  by  such  request,  and,  if 
such  person  entitled  to  appointment  applies  for 
Ihe  appointment  of  a  stranger  or  a  person  not 
of  kin.  the  appointment  depends  whol^  upon  the 
request  of  the  one  who  is  of  kin,  if  there  is  socli 
kin,  and  ruch  person  of  kin  can  control  the 
appointment  until  the  probate  judge  has  acted 
upon  the  appointment  by  appointing  the  person 
so  nominated,  provided  that  such  person  must 
be  a  competent  person,  under  the  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
ud  Administrators,  Cent  Dig.  i|  83-105 ;  Dec. 
DlfriaO.*] 

5.  ExH;im>BS  ahd  Adhinibtratobs  (|  20*)— 
RsqtJBsr  fob  AppoxifTiaRT— Bight  to 
WrniDBAW. 

The  law  recognizes  the  right  of  a  person  of 
kin  to  nominate  and  request  the  appointment  of 
t  competent  person  as  administrator,  where  the 


person  ot  Un  does  not  desire  to  be  appointed, 
and  where  such  application  is  filed  with  the  pro- 
bate judge  for  the  appointment  of  a  person  to 
the  oflSce,  until  such  petition  is  acted  upon  by 
the  probate  judge,  such  request  may  be  with- 
drawn, and  the  one  of  kin  has  the  right  to  make 

S plication  for  the  appointment  of  himself  as 
ministntor,  and  the  former  nomination  and 
request  is  of  no  force  or  effect 

[Ed.  Note.— For  other  cases,  see  Executors 
and  A.^mlnistrators,  Cent  Dig.  H  83-105;  Dec 
Dig.  §20.*] 

Appeal  from  District  Court,  Blaine  Conii- 
ty;  Edward  A.  Walters,  Judge. 

Action  by  William  McGormlck  against  F. 
R.  Brownell,  administrator.  From  an  or- 
der appointing  Brownell  administrator  ot 
the  estate  of  Ml^ael  McCormlck,  plalntUT 
appeals.  Reversed. 

Joseph  O.  Eedrlck,  of  Hailey,  for  appel- 
lant. SnlUvan  ft  SuUlvan,  of  Hailey,  for  re- 
spondent. 

STEWART,  J.  On  the  l2th  day  of  July, 
1912,  a  petition  signed  by  William  McCor- 
mlck and  L.  L.  Sullivan,  attorney  In  fact, 
was  filed  in  the  probate  court  of  Blaine  coun- 
ty, alleging  the  death  ot  Michael  McCormlck 
on  the  lltb  day  of  July,  1912,  in  Hailey, 
Blaine  county,  Idaho;  that  said  deceased 
was  a  resident  of  Blaine  county,  state  of 
Idaho;  that  the  deceased  left  an  estate  of 
real  and  personal  property  of  about  $25,000. 

The  petitiou  alleges  that  the  next  of  liln  of 
the  deceased,  in  so  far  as  the  petitioners  are 
advised  and  believe,  were  William  McCormlck, 
a  nephew  and  resident  of  the  state  of  Idaho, 
and  certain  other  heirs  ilviug  outside  of  the 
state,  mostly  in  the  state  of  Maryland ;  that 
an  inquiry  had  been  made  to  ascertain  wheth- 
er a  will  had  been  made  or  left  by  the  de- 
ceased, and  none  was  found,  and  according 
to  the  information  and  belief  of  the  petition- 
ers the  deceased  died  iutestate;  that  the 
petitioners  are  the  nephew  and  attorney  in 
fact  for  other  nephews  and  nieces.  The  peti- 
tion contains  a  request  that  letters  of  ad- 
ministration be  Issued  to  F.  R.  Brownell  of 
Hailey,  Idaho. 

On  July  15,  1912,  William  McCormlck,  who 
signed  the  petition  filed  on  July  12th,  filed 
with  the  probate  court  a  petitiou  asking 
leave  to  withdraw  his  name  from  the  peti- 
tion filed  on  July  12th,  wherein  he  had  re- 
quested that  F.  R.  Brownell  be  appointed 
as  administrator  for  the  reason  that  at  the 
time  he  signed  the  petition  he  was  misin- 
formed as  to  his  rights  as  next  of  kin  in  the 
premises  and  signed  the  same  under  a  mis- 
apprehension of  the  law  and  facts. 

The  probate  Judge,  upon  the  filing  of  the 
above  petition  to  withdraw,  Issued  an  order 
setting  July  23,  1912,  as  the  day  for  hearing 
the  petition,  which  date  was  postponed  until 
July  24tb,  and  notice  of  such  hearing  was 
duly  served.  On  July  24th  William  McOor- 
micb  flled  with  the  probate  Judge  a  revoca- 
tion In  writing  of  his  request  flled  In  the  pro- 
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bate  court  on  July  12th  for  the  issaaiice  of 
letters  of  admliilstiatlon  to  BrowneU.  On 
the  same  day  WiUlam  McCormick  filed  a  pe- 
tition with  the  probate  judge  setting  forth 
the  death  of  Michael  McCormick,  the  date 
and  place  of  death,  and  the  fact  that  the  de- 
ceased owned  certain  property,  and  the 
names  of  the  heirs,  etc.,  stating  grounds  for 
the  appointmmt  of  an  administrator,  and 
whertin  WUUnm  McCormick  asked  and  pe- 
titioned tlwt  he  be  appointed  administrator 
of  the  estate  of  lOcbael  McCormick.  Notice 
of  the  filing  of  tills  petition  was  ^ven  and 
a  day  was  set  for  hearing  of  said  petition, 
Angast  6,  1912.  Tlie  minutes  of  the  probate 
court  show  that  a  hearli^  was  had  upon 
the  application  of  William  McCormick  for 
his  appointment  as  administrator,  and  the 
revocation  of  his  request  for  the  appoint- 
meat  of  BrowneU,  and  that  the  probate  Jndge 
recorded  tlie  fact  that  on  July  24,  1912,  the 
court  refused  to  allow  McCormick  to  with- 
draw his  name  from  the  petition  for  the  ap- 
pointment of  BrowneU,  and  thereupon  refus- 
ed and  denied  Che  application  of  McCormick 
to  revoke  his  request  for  the  appolntmait  of 
BrowneU,  and  that  upon  the  appUcation  of 
McCormick  for  his  own  aHwintment  the 
court  refused  to  consider  the  same  and  de- 
nied the  appUcation  for  the  reason  that  it 
had  heretofore  decided,  on  July  24th,  that 
McCormick  had  waived  his  right,  and  the 
court  had  refused  his  request  to  withdraw 
his  name  from  the  application  for  the  ap- 
pointment of  BrowneU.  On  August  5th  the 
probate  court  made  an  order  that  letters  of 
Administration  of  the  estate  of  Michael  Mc- 
Cormick be  issued  to  F.  R.  BrowneU.  and  on 
the  8th  of  August  an  order  was  made  ap- 
pointing BrowneU  administrator,  and  Brow- 
sell  qualified  as  such.  An  appeal  was  taken 
from  the  Judgment  of  the  probate  court  to 
the  district  court 

The  case  was  tried  in  the  district  court, 
and  the  trial  court  In  effect  found:  (1)  That 
Michael  McCormick  died  on  the  11th  of  July, 
1912,  in  Blaine  county,  Idaho,  and  that  at 
the  time  of  his  death  he  was  a  resident  of 
Hailey,  Blaine  county ;  that  he  left  an  es- 
tate consisting  of  real  and  personal  property 
of  the  value  of  about  $25,000.  (2)  That  July 
12,  1912,  WllUam  McCormick  and  L.  L.  Sul- 
livan, as  attorney  In  fact  for  certain  heirs, 
made  application  to  the  probate  court  of 
Blaine  county  for  Issuance  of  letters  of  ad- 
ministration  to  F.  R.  BrowneU  In  said  estate. 
<3)  That  on  the  15th  day  of  July  WllUam 
McCormick  filed  in  the  probate  court  his  pe- 
tition for  leave  to  withdraw  his  name  from 
the  petition  filed  on  July  12,  1912,  and  re- 
voking his  request  for  the  appointment  of 
BrowneU  for  the  reason  that  at  the  time  he 
signed  the  petition  McCormick  was  misin- 
formed as  to  his  rights  as  next  of  kin  and 
signed  the  same  under  a  misapprehension  of 
the  law  and  the  facts  In  the  case.  (4)  That 
thereafter  the  probate  court  made  an  order 
setting  July  23,  1912,  for  a  hearing  on  the 


petition  of  MoCormlck  and  also  the  peUtloi 
of  BrowneU  and  SuUlTan  as  attomer  1b 
fact,  and  that  said  date  of  hearing  was  dnly 
pos^oned  until  July  24th,  and  that  a  hea^ 
ing  was  Hien  had,  and  the  probate  court  re- 
fused to  allow  WllUam  McCormick  to  wlQi- 
draw  his  name  from  the  petition  and  refused 
and  denied  the  application  of  McCormick  to 
revoke  his  request  for  the  appMntment  of 
BrownelL  (5)  Tliat  on  the  24th  day  of  Jnly 
William  BfcCormicfc  made  appUcation  for 
the  Issuance  of  letters  of  administration  to 
himself  in  said  estate  and  also  filed  a  rev- 
ocation revoking  his  request  filed  on  the 
12th  day  of  July  for  the  Issuance  of  letters 
of  administration  to  BrowneU,  dedaring  tlie 
same  to  be  nuU  and  vcdd ;  said  revocation  al- 
leged that  McCormick  was  not  informed  u 
to  his  rights  under  tiie  law  as  next  of  kin, 
and  that  said  request  was  signed  by  him  un- 
der a  misapprohensloh  of  the  law  and  the 
facta  in  the  case.  (6)  That  both  appUcations 
or  petitions  for  letters  of  admlnlstratioa 
wero  brought  on  for  hearing  on  the  6th  of 
August  and  the  probate  court,  after  hear- 
ing, ordered  that  BrowneU  be  appointed  ad- 
ministrator of  said  estate.  (7)  That  on  the 
6th  of  August  the  probate  Judge  entered  an 
order  appointing  BrowneU  administrator  of 
the  estate  of  Michael  McCormick,  deceased, 
and  on  the  8th  Issued  tetters  of  administra- 
tion to  BrowneU.  (8)  That  WUIiam  Mc- 
Cormick at  the  time  he  signed  the  applica- 
tion for  the  appointment  of  BrowneU  as  ad- 
ministrator was  not  misinfo^ed  as  to  bis 
rights  as  next  of  kin,  and  that  be  did  npt 
sign  the  same  under  a  mlsappreheusion  of 
the  law  and  facts,  but  that  McCormick  sign- 
ed the  same  freely  and  voluntarily,  and  that 
he  was  not  acting  under  duress  or  undue  In 
flurace  in  any  manner  whatever,  and  that 
within  three  months  prior  to  the  time  of 
signing  and  flUng  said  appUcation  for  ap- 
pointment of  BrowneU  he  had  been  duly  ad- 
vised and  informed  of  his  rights  as  next  of 
kin  In  the  estate  of  said  Michael  McCormick. 
(9)  That  BrowneU  prior  to  the  time  that  Mc- 
Cormick withdrew  his  name  from  the  peti- 
tion to  appoint  BrowneU,  and  with  the  un- 
derstanding that  his  appomtment  as  sucb  ad- 
ministrator would  be  satisfactory  and  agree- 
able to  McCormick,  went  to  expense  and 
trouble  Id  said  matters  In  applying  for  let- 
ters of  administration  In  said  estate.  (10) 
That  no  fraud  was  practiced  by  BrowneU  or 
any  one  In  his  behalf  in  reference  to  mat- 
ters connected  with  the  iq)pointme&t  ot 
BrowneU  as  administrator. 

From  these  facts  the  court  concluded  as 
a  matter  of  law:  (1)  That  WUllam  McCor- 
mick In  signing  his  application  renounced 
and  waived  any  right  or  preference  which 
he  might  have  to  be  appointed  administrator 
and,  by  his  signing  the  appUcation  for  tbe 
appointment  of  BrowneU  under  the  fitcts,  Is 
estopped  from  revoking  or  retracting  his 
renunciation;  (2)  that  McCormick  has  no 
right  to  withdraw  hla  name  from  the  petl- 
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tioD  requesting  the  appointmeDt  of  Brownell 
as  administrator;  (3)  that  William  McCk>r' 
niick  Is  not  entitled  to  have  letters  of  admin- 
istration Issued  to  him  In  said  estate;  (4) 
that  BrowneU  Is  entitled  to  have  letters  of ; 
administration  laraed  to  him  In  nid  estate 
of  Michael  McGormlcb. 

Judgment  was  rendered  accordingly.  This 
appeal  la  from  the  Judgment 

A  nomber  of  errors  are  assigned  and  will 
be  considered  in  the  order  In  which  they  are 
presented  by  coonsel  for  appellant  and  an- 
swered by  counsel  for  respondent. 

[1]  It  1b  first  contended  that  the  erldence 
Is  Insufficient  to  show  that  Michael  McCor- 
mlck  died  Intestate.  Appellant  relies  upon 
section  S3G4,  Rev.  Codes.  This  section  pro- 
vides In  part:  "The  fact  of  his  dying  Intes- 
tate must  be  proved  by  the  testimony  of  the 
applicant  or  others."  There  Is  no  merit  in 
this  contention.  The  record  shows  that  both 
appellant  and  respondent  presented  petitions 
to  the  probate  court  for  appointment  of  such 
appellant  and  respondent  as  administrator 
of  the  estate  of  Michael  McCormlck,  and  In 
such  petitions  It  is  alleged  that  the  deceased 
died  Intestate,  and  the  evidence  supports 
the  all^tloius. 

[2]  Errors  2  and  8  will  be  considered  to- 
gether. Error  2  Is  to  the  effect  that  tbe 
evidence  does  not  show  that  Brownell  was 
competent,  and  without  the  request  of  Wil- 
liam HcCormlck  under  the  provisions  of  our 
stBtnte  he  could  not  be  appointed  adminis- 
trator; and  error  S  Is  to  the  effect  that  no 
bona  fide  petition  was  ever  filed  In  this  case 
until  William  McCormlck  filed  his  applica- 
tion for  letters  of  administration.  It  will 
be  observed  that  the  two  errors  assigned  are 
80  closely  related  that  the  determination  of 
dther  one  of  sutdi  assigned  errors  In  effect 
determines  botii  assignments.  There  is  no 
contention  In  this  case  that  Brownell  was 
an  heir  of  Michael  HcCormlck ;  but  It  ap- 
pears that  William  McCotmlcb  was  a  nepli- 
ew  of  Iflchael  McGonnlck  and  was  a  resident 
of  Heitey.  Blaine  conn^,  Idaho. 

Section  S3S1  enumerates  tiie  classes  of  peo- 
ple irtio,  upon  proper  application,  may  be 
anwinted  as  administrators  of  the  estate  of 
a  person  dying  intestete.  Such  order  is  as 
follows:  "(1)  The  surviving  hnsband  or  wife 
or  some  competent  person  whom  be  or  she 
may  request  to  have  appointed;  (2)  the  chll- 
drni;  (8)  the  father  or  mother;  (4)  the  broQi- 
era;  ^  ttie  slstera;  (6)  tlie  grandchildren; 
(T)  the  next  of  Un  enUtled  to  share  in  the 
dlBtrlbntion  of  tiie  estate;  (8)  any  of  the 
Undred;  (9)  tbe  public  administrator;  (10) 
the  creditors ;  (11)  any  person  legally  com- 
petent"  Thus  It  will  be  seen  that  any  per- 
son l^lly  competent  may  be  appointed  ad- 
mtadstrator  of  an  estete,  if  no  one  falling 
In  the  other  10  classes  desires  appointment. 

[1, 4]  In  the  present  case  Brownell  was  not 
of  lilQ  to  the  deceased  and  therefore  could 
not  have  been  appointed  administrator  ex- 


cept upon  nomination  or  written  requ^  of 
the  person  entitled  to  appointment  as  pro- 
vided by  Bev.  Codes,  |  5365.  In  the  present 
case  Brownell  was  competent  npon  nomln'a- 
UoD,  by  request  made  by  William  McCormlck, 
who  was  a  nephew,  one  within  the  classifica- 
tion spedfled  by  section  6351.  The  record 
shows  that  a  petition  was  filed  by  William 
McCormlck  Jointly  with  U  L.  Sullivan,  attor- 
ney in  fact  for  other  heirs,  asking  for  the 
appolntm^t  of  F.  B.  Brownell,  and  this  pe- 
tition was  signed  by  one  party  who  was  in- 
terested in  the  estete  and  by  tbe  attorney  in 
tect  of  other  allied  hdrs  and  was  a  proper 
application  under  the  provisions  of  sections 
S851  and  6360,  Rev.  Codes:  If  no  other  pa- 
pers had  been  filed  and  proper  legal  notice 
had  been  given  of  such  application  and  a 
hearing  had,  the  probate  Judge  would  hare 
been  authorized  to  v^>olnt  V.  B.  Brownell 
as  administrator. 

It  will  thus  be  seen  that.  If  no  person  fall- 
ing within  the  first  ID  subdivisions  of  sec- 
tion 6361  should  apply,  any  person  legally 
competent  may  apply  and  !«  appointed  ad- 
ministrator. In  the  present  case  Brownell 
was  not  of  kin  to  the  deceased  and  therefore 
could  not  apply  for  appointment,  except  upon 
nomioatlott  or  written  request  of  a  person 
entitled  to  appointment  On  July  12,  1912, 
when  the  petition  signed  by  William-  Mc- 
Cormlck and  Lk  L.  Sullivan,  attorney  in  t&ct, 
was  filed,  so  ter  as  the  record  In  this  case 
shows,  r.  R.  Brownell  was  a  competent  per- 
son to  make  a  petition  for  appointment  as 
administrator,  under  the  provisions  of  sec- 
tions 6851  and  5365,  npon  tbe  written  re- 
quest of  ttA  person  entitled  to  the  appoint- 
ment 

[5]  The  record  shows,  'however,  that  on 
July  IS,  1912,  three  days  after  the  petition  of 
McCTormick  fin-  the  appointment  of  Brownell 
and  before  any  action  had  been  taken  by  the 
probate  Judge,  McOormick  filed  with  the  pro- 
bate Judge  a  petition  revoking  his  request  for 
the  appointment  of  Brownell,  for  the  reason 
that  at  the  time  he  signed  said  petition  the 
petitioner  was  misinformed  as  to  his  rig^te 
as  next  of  Un  in  the  premises.  This  revoca- 
ti(m  was  prior  to  the  time  wbea  tbe  order 
was  made' by  0ie  probate  Judge  appointing 
Brownell  administrator.  At  the  time  this 
petition  for  revocation  was  presraited  to  the 
court,  no  actfon  had  been  taken  by  tbe  pro- 
hate  court  and  no  right  bad  been  acquired 
by  Brownell.  There  can  be  no  question  but 
that  William  McCormlck  on  the  24th  of  July, 
1912,  made  a  proper  application  for  the  Issu- 
ance of  letters  of  adnfinistration  to  himself 
in  said  estete  and  on  said  day  filed  a  revo- 
cation of  bis  request  filed  on  the  12th  of  July 
for  the  Issuance  of  letters  of  administration 
to  Brownell. 

The  sections  of  the  stetute  cited  show 
clearly  that  It  was  the  Intention  of  the  Eeg- 
Islature  to  grant  to  the  person  entitled  to 
administration  the  power  to  select  some  oom- 
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petent  person  to  discbarge  the  duties  of  tlie 
office,  and  that  tbe  probate  court  is  limited  in 
its  power  and  Is  required  to  act  wholly  upon 
the  desire  and  request  of  tbe  person  wbo  is 
entitled  to  the  appointment,  and,  if  such  per- 
son applies  for  the  appointment  of  a  stranger 
or  a  person  not  of  kin,  the  appointment  de- 
pends wholly  upon  the  reqnest  of  one  who  is  of 
kin,  if  there  la  such  kin,  and  such  person  of 
kin  can  control  tbe  appointment  until  the 
probate  Judge  has  acted  upon  the  appoint- 
ment by  appointing  the  person  so  nominated. 

At  the  time  that  William  McCormick  filed 
his  revocation  of  the  request  for  the  appoint- 
ment of  Brownell,  nothing  bad  been  done  by 
the  probate  court  which  in  any  way  confer- 
red any  right  upon  Brownell  or  wblch  took 
away  from  any  other  person,  who  conld  or 
was  authorized  to  be  appointed,  any  right 
bestowed  npon  any  such  person,  by  reason 
of  the  flUng  of  the  request  to  appoint  Brown- 
ell. The  action  by  McCormick  revoking  his 
application  was  simply  the  exercise  of  a  right 
he  bad  of  withdrawing  a  privilege  which 
was  specifically  granted  to  tiim  under  the 
statute.  It  follows,  therefore,  that,  while 
Brownell  was  competent  to  be  appointed,  yet 
he  conld  not  be  appointed  administrator 
without  a  valid  petition  being  filed,  and  upon 
tbe  withdrawal  of  McCormick,  who  was  the 
petitioner,  there  was  no  petition  on  file 
which  would  authorize  the  appointment  of 
Brownell.  Estate  of  Shlels,  120  Cal.  317.  52 
Pac.  808;  18  Cyc.  98;  11  Am.  &  Eng.  Enc. 
L.  757;  Howell  V.  Adams,  83  S.  C.  124,  65 
S.  E.  207.  Neither  can  tbe  appUcation  filed 
by  Sullivan,  as  attorney  in  fact,  authorize 
the  appointment  of  Brownell  under  the  peti- 
tion filed,  l>ecause  such  petition  clearly  shows 
that  McCormick  was  an  heir  and  a  resident 
within  tbe  state,  and,  that  being  true,  he  was 
the  only  person  wbo  could  be  appointed  witu- 
out  bis  consent  and  nomination,  so  that,  at 
the  time  that  Brownell  was  appointed  ad- 
ministrator of  tbe  estate  of  Michael  McCor- 
mick, there  was  no  petition  or  application  on 
file  in  the  probate  court  of  Blaine  county, 
Idaho,  wblch  empowered  tbe  probate  Judge 
to  appoint  the  respondent  administrator  of 
the  estate  of  Michael  McCormick,  deceased. 

Section  5366,  Bev.  Codes,  recognizes  the 
right  to  revocation  in  certain  classes  of 
cases,  and  It  provides:  "When  letters  of  ad- 
ministration have  been  granted  to  any  other 
person  than  the  surviving  hui^and  or  wife, 
child,  father,  mother,  brother  or  slstw  of 
the  intestate,  any  one  of  them  wbo  Is  compe- 
tent, or  any  competent  person  at  the  written 
request  of  any  of  them,  may  obtain  the  revo- 
cation of  the  letters  and  be  entitled  to  the 
administration,  by  presenting  to  the  court  a 
petition '  praying  the  revocation,  and  that 
letters  of  administration  be  issued  to  him." 
Under  this  provision  a  competent  person  at 
the  reqnest  of  any  of  tbe  classes  named  In 
the  section  may  obtain  a  revocation  of  a  re- 
qnest to  appoint  any  other  person  than  those 
mmtioned  In  tbe  statute.  Bstate  o£  Daggett 


15  Idaho.  604.  98  Pac  849.  This  latter  sec- 
tion, however,  does  not  apply  to  the  petltloo 
of  McCormick  for  revocation  of  his  request 
to  appoint  Brownell,  fpr  tbe  r^ison  that  he 
does  not  belong  to  any  of  the  classes  provid- 
ed for  in  said  section.  The  right,  however, 
to  withdraw  his  application  for  the  appoint- 
ment  of  a  person  to  tbe  office  to  which  be 
himself  was  entitl^.  under  the  law,  is  a 
n^t  belonging  to  himself,  and  it  did  not  be- 
long to  Brownell  in  any  way  whatever  onder 
the  law  but  depends  wholly  upon  the  nomi- 
nation and  consent  of  McCormick. 

The  lew  recognizes  the  right  of  a  person 
of  kin  to  nominate  and  request  the  appoint- 
ment of  a  competent  person  as  administrator, 
where  the  person  of  kin  does  not  desire  to 
be  appointed,  and  where  a  person  of  Ida 
nominates  and  requests  the  appointment  and 
the  same  te  filed  with  the  probate  Judge  for 
the  appointment  of  a  person  to  the  office,  nn- 
til  such  petition  Is  acted  upon  by  the  probate 
Judge,  such  request  may  be  withdrawn  and 
the  one  of  kin  has  the  right  to  make  applica- 
tion for  the  appointment  of  himself  as  ad- 
ministrator, and  the  former  nomination  and 
request  is  of  no  force  or  eftecL 

Assignment  of  error  No.  4  that  McCormick 
was  ignorant  of  his  rights  as  next  of  kin  at 
the  Ume  be  signed  the  request  for  the  ap- 
pointment of  Brownell  is  contrary  to  the  evi- 
dence, as  the  evidence  does  support  the  fiict 
that  be  was  fully  informed  by  counsel  of  his 
rights  at  the  time.  There  Is  no  evidence  to 
support  this  assignment  of  error. 

Error  No.  5  does  not  require  any  dlscassiou. 
Error  No.  6  has  been  fully  covered  in  tbe 
discussion  of  other  questions  heretofoxfc  Er- 
ror No.  7  has  been  fully  dlscnseed  under  er- 
ror No.  3. 

We  think  there  can  be  no  question  in  this 
case  but  that  the  district  court  erred  In 
the  first  conclusion  of  law,  wherein  tbe  coort 
concluded  that  under  the  law  William  Mc- 
Cormick, in  signing  his  application  and  re- 
quest for  tbe  appointment  of  P.  R.  Brownell 
as  administrator  of  the  estate  of  Michael  Mc- 
Cormick, deceased,  thereby  renounced  and 
waived  any  right  or  preference  which  he 
might  have  to  be  appealed  administrator, 
and  by  signing  said  appUcation  for  the  ap- 
pointment of  Brownell  he  Is  estopped  from 
revoking  or  retracting  bis  renunciation  as 
aforesaid.  Second,  that  tbe  court  erred  in 
his  second  conclusion  ot  law,  wher^  It  is 
held  that  WilUam  McC<urmick  had  no  right 
to  withdraw  Ids  name  the  petition 

which  be  allied  requesting  Iba  appointmoit 
of  Brownell  as  administrator.  Hiird.  tbe 
court  erred  in  holdl^  that  "VnUiam  Stc- 
Corndck  Is  not  entitled  to  have  letters  of 
administration  Issued  to  him  In  said  estate- 
Fonrth,  that  the  court  erred  in  the  fourth 
con<duedon  of  law,  whercdn  it  is  held  that  F. 
B.  Brownell  is  entitled  to  have  letters  ot 
administration  Issued  to  blm  In  said  estate 
of  Michael  McCormick. 

For  these  reasons  tbe  Jodgmait  Is  reven- 
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ed,  and  the  trial  court  Is  directed  to  make 
finffinge  In  accordance  with  this  opinion  and 
enter  a  judgment  reversliig  the  probate  court 
and  to  order  that  the  case  be  remanded  to  the 
probate  court  with  directions  to  the  probate 
court  to  make  findings  and  enter  Judgment  in 
accordance  wlfli  the  opinion  of  tlila  court 
Costs  airarded  to  wellant 

AILSHIB,  G.  J.,  concurs.  SULLIVAN,  J.* 
did  not  sit  at  the  hearing  or  participate  in 
the  detominatton  of  the  case. 

On  Rehearing. 

STEVENS,  District  Judge.  This  case  Is 
before  the  court  on  a  petition  for  rehearing 
filed  by  the  respondott.  F.  R.  Brownell-  The 
opinion  heretofore  filed  In  this  case  sets  forth 
tbe  statement  of  facts  folly  and  in  concise 
language,  and  it  will  not  be  necessary  here 
to  reiterate  It.  The  petition  states  two 
grounds  on  which  It  Is  urged  the  Supreme 
Court  erred  in  the  former  opinion:  First, 
that  the  court  erred  in  holdli^  that  William 
McCormlck  coold,  as  a  matter  of  right,  with- 
draw his  name  from  the  Brownell  application, 
when  he  bad  not  petitioned  to  withdraw  his 
name  as  a  matter  of  right,  but  for  the  reason 
that  he  had  been  misinformed  as  to  his 
rights.  Second,  tliat  the  court  erred  in  hold- 
iDg  that  William  McCormlck  bad  a  right  to 
control  the  appointment  of 'administrator  un- 
til the  probate  judge  had  acted  qpon  Brown- 
ell's  application. 

We  have  examtned  tlie  caaes  dted  by  ap< 
pellant  and  each  seems  to  Imve  been  govern- 
ed by  the  particular  facts  in  issue.  In  es- 
tate of  Ktrtlan,  16  CaL  162,  dted  in  appel- 
lant's brief,  the  request  came  from  a  brother, 
who  was  entitled  to  letters  of  administration. 
The  oidnion  shows  tliat  his  request  to  with- 
tliHw  bis  writing  requesting  the  appointment 
or  D.  was  not  made  prior  to  the  hearing  on 
the  petition  and  that  tbe  brother  waiv^  his 
right,  having  encouraged  D.  to  go  to  the 
trouble  and  expense  of  applying  for  letters  of 
administration.  The  last  paragraph  of  tiie 
opinion  seems  to  furnish  the  key  for  its 
interpretation:  "The  brother  bad  a  right 
to  contest  or  not,  as  lie  chose.  He  chose  not 
to  do  so  when  fhe  application  was  made; 
indeed,  he  expressly  waived  Ills  right  and 
encouraged  tbe  petitioner  to  make  appllca* 
tkm  for  tbe  appointment" 

In  the  case  at  bar  tbe  appellant  seems  to 
have  acted  wltliout  delay  at  the  eariieat 
OMmeat  when  be  became  cognliant  of  the 
law  and  facts  and  of  bis  rights  thereunder. 

In  the  case  of  In  re  Bedell,  97  Oal.  339, 
32  Pac.  823,  the  father  first  requested  the 
ippotntment  of  G.  as  administrator,  and  a 
pettttcm  was  also  filed  1^  the  public  adminis- 
trator for  letters  of  administration.  Subse- 
qoent  to  his  first  request,  the  father,  wbo  was 
entitled  to  letters,  requested  the  appointment 
of  the  pul)lic  administrator ;  both  being  re- 
Qoests  for  one  not  at. tbe  time  entitled  to 


administer  the  estate.  Tbe  father,  wbo  was 
entitled  to  letters,  did  not  himself  apply  for 
the  appointment,  and  the  court  held  that 
bavins  once  waived  and  relinquished  his 
right  to  administration  in  favor  of  the  re- 
spondent, the  court  was  not  required  to  pay 
any  regard  to  his  subsequent  request  for  the 
appointment  of  the  public  administrator. 

In  the  case  of  In  re  Sullivan's  Estate,  ^ 
Wash.  430,  65  Pac.  793,  the  application  was 
made  for  letters  by  creditors  of  decedent, 
and  the  court  said:  "Under  tbe  circum- 
stances we  bellere  the  court  was  empowered 
to  appoint  'any  suitable  and  competent  per- 
son' "  and  refused  to  "interfere  with  tbe  dis- 
cretion exercised  by  tbe  probate  court"  Tbls 
case  does  not  seem  to  be  In  point 

In  i3a  case  of  In  re  Glute's  Bstate,  37 
Misc.  Bep.  710;  76  N.  Z.  Supp.  466;  the  sole 
l^atee  for  a  valuable  consideration,  to  wit 
¥200,  ffiucnted  a  renunciation  and  assigned 
all  her  interest  in  the  estate  to  another  who 
applied  for  letters,  and  the  court  held: 
"That  the  cases  do  not  seem  to  go  so  far  as 
to  hold  tbat  in  every  case  tliere  is  an  abso- 
lute right  of  retraction  wblch  must  be  ac- 
cepted by  tbe  surrogate  without  his  consent** 
— but  tbe  refusal  to  allow  suiib  renunciatl<Ri 
seems  to  be  based  on  tbe  fitct  that  she  had 
assigned  her  Interest  for  a  valuable  consider- 
ation, which  is  not  the  fact  in  tbe  case  at 
bar. 

In  the  very  recent  case  of  the  Estate  of 
Blackburn  (Mont.)  137  Pac.  881  (not  yet  offl- 
dally  reported),  where  the  widow  had  re- 
nounced her  right  to  letters  of  administra- 
tion and  bad  nominated  anotber  wbo  bad 
been  appointed  and  she  thereafter  sought  to 
withdraw  mctk  renunciation  and  have  letters 
granted  to  her,  the  court  said:  "Therefore 
her  due  was  absolute  frankness  on  tbe  part 
of  the  person  seeking  her  nomination,  and  if 
;  he,  pending  ber  assent  to  bis  appointment  so 
dmeoned  himself  as  to  deceive  or  lull  her 
into  a  folse  security  cwcenUng  bis  attitude, 
and  slie,  lielieving  bim  friendly  to  her  aud 
not  hostile  to  ber  claims,  vnilved  ber  right 
and  assented  to  Ids  appdntment  to  ber  ffis- 
advantage.  it  cannot  be  said  that  her  walv- 
er  was  fairly  procured  or  freely  given"— and 
the  court  ordered  his  letters  revoked  and  tbe 
issuance  of  letters  to  the  widow. 

In  the  case  of  Rowell  v.  Adams,  83  8.  G. 
124,  66  S.  B.  207,  tbe  following  language  is 
used  in  tbe  syllabus:  "Waiver  of  right'  to 
administration  may  be  retracted  at  any  time 
before  It  Is  acted  on"— and  in  this  case  for 
three  years  A.  did  nothing,  so  far  as  the 
opinion  shows,  until  after  petitioner  had 
filed  his  petition,  which  is  not  analogous 
with  the  case  at  bar.  The  right  to  ham 
letters  of  administration  Issued  to  the  nomi- 
nee (Brownell)  was  tbe  right  of  McCormlck, 
not  BrownelL 

In  Estate  of  True,  120  CaL  362,  62  Pac 
815,  It  is  stated  that:  "One  appointed  as  co- 
executor  of  a  will,  who  renounces  bis  right 
as  such,  may  x9taxt  bis  renunciation  at  any 
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time  prior  to  the  grant  "of  letters  to  tlie 
other.  The  fact  of  such  rentinclatlon,  even 
if  done  In  pursuance  of  an  agreemoit  with 
the  other  executor,  cannot  operate  to  estop 
him  from  withdrawing  !t" 

At  common  law  the  rule  was  well  settled 
that  the  renunciation  of  an  executor  might 
be  retracted  at  any  time  before  letters  bad 
been  granted  to  another. 

In  Casey  v.  Gardiner,  4  Bradf.  Sur.  (N.  T.) 
13,  It  is  held  that  a  renunciation  may  be 
retracted  by  the  executors  at  any  time  be- 
fore the  grant  of  administration.  This  is 
rather  a  matter  of  right  than  a  privilege 
within  the  discretion  of  the  surrogate.  This 
doctrine  Is  sustained  by  numerous  cases.  In 
re  Shiels'  Estate,  120  Cal.  347,  62  Pac.  808; 
11  Am.  &  Eng.  Ency.  Law,  756;  Id.  757; 
Thomas  T.  Knighton,  23  Md.  318,  87  Am. 
Dec.  671;  Estate  of  Keane,  56  Cal.  407;  In 
re  Wilson's  Estate,  92  Hun,  318,  36  N.  T. 
Supp.  882;  Abbott's  N.  T.  Cya  Dig.  6-235; 
BoweU  V.  Adams,  83  S.  C.  124,  65  S.  E.  207. 
The  latter,  and  what  seem  to  us  the  better 
considered  cases,  follow  the  doctrine  hereto- 
fore announced  by  this  court. 

We  see  no  reason  for  a  modification  of  the 
original  opinion  herein,  and  Judgment  la 
ordered  In  accordance  with  the  former  opin- 
ion her^n.   Costs  awarded  to  appellant 

AILSBUB,  a  3.,  and  STBWABT»  con- 
cur. 


INDIAN  COYE  IRB.  DIST.  et  iL  T. 
PRIDEAUX. 

(Supreme  Court  of  Idaho.   Nov.  11,  1018.) 

1.  Waters  ard  Water  Courses  (S  226*)— 
Irrigation  District— Lands  Incldded. 

Under  the  proviaions  of  the  irrigation  dis- 
trict laws  of  this  state  (Rev.  Codes,  i  2372  et 
seq.),  agricultural  lands  that  have  been  en- 
tered under  any  of  the  land  laws  of  CoDgress 
may  be  included  In  an  irrigation  district. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  |  SIS;  Dec  Dig.  | 
226.«] 

2.  PuBXio  Lands  (}  35*)  —  Hohestead  or 
Desbbt  "Ehtbt." 

A  homestead  or  desert  land  entry  is  the 
initial  step  taken  in  the  United  States  Land 
Office  by  tbe  claimant  toward  acquiring  owner- 
ship under  the  homestead  or  desert  land  laws 
and  precedes  the  performance  on  the  part  of 
the  claimant  of  the  conditions  required  by  the 
law. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  SS  72-77;  Dec.  Dig.  S  35.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2406-2408.] 

3.  Waters  and  Water  Courses  (|  220*)— 
Ibbiqation  District- Land  Included  — 
Evidence. 

Hel^  ttiat  it  was  the  Intention  of  the  Leg- 
islature, in  enacting  the  irrigation  district  law, 
to  include  the  receipt  of  a  register  of  the  United 
States  Land  Office  as  evidence  of  title  sufn- 
cient  to  serve  the  purpose  of  the  act  so  far  as 
title  is  concerned  and  to  authorise  the  Inclu- 
sion of  tlie  lands  so  entered  in  an  irrigation  dis- 


trict and  andioriEe  the  apportlonmeitt  of 
to  such  land. 

[Ed.  Nots^Vor  other  cases,  see  Wal 
Water  Courses,  Cent.  Dig.  }  818;  Dec 

228.*] 

4.  PuBUc  Lands  (S  86*)— Disposzti 

CLU8IOR  IN  IBRIGATION  DiSTBICT. 

The  Inclu^on  of  such  lands  withi 
rigation  district  and  the  apportionment 
fits  thereto  cannot  interfere  with  the  dii 
such  lands  by  the  govemmenL 

[Ed.  Note. — For  other  cases,  see  Publii 
Cent.  Dig.  H  72-77;  Dec  Dig.  |  35.*] 

5.  Watebs  ahd  Watkb  GouBaBS  (f 
"iBBioATion  DxsTBioi"— "Public  C 

TION." 

"Irrigation  districts'*  are  "public 
tiona,"  although  not  strictly  mnnicipa] 
sense  of  exercising  governmental  functi 
er  than  those  connected  with  raising 
to  defray  the  expense  of  constructing  ai 
adng  irrigation  systems  and  the  condut 
business  of  the  district. 

[Ed.  Note.— For  other  cases,  see  Wal 
Water  Courses,  Cent.  Dig.  H  815,  SD 
Dig.  f  224.* 

For  other  definitions,  see  Words  and 
vol  4,  p.  3776;   ToL  6^  pp.  6781-57S 
8,  p.  7771.] 

Appeal  from  District  Court,  Owyhe 
ty :  Chas.  P.  McCarthy,  Judge. 

Action  by  the  Indian  Cove  Irrigatl 
trict,  a  public  corporation,  and 
against  Blarion  H.  Prldeaux  for  a 
and  confirmation  by  the  District  Cour 
proceedings  of  the  Board  of  County  ( 
sloners  declaring  the  legality  of  the 
ization  of  the  Indian  Cove  Irr^tf 
trlct  and  of  the  issuance  and  sale  of 
bonds.  Judgment  affirming  such  pnx 
but  excluding  certain  lands  from  st 
trlct  From  a  portion  of  the  decree  t 
gatlon  District  appeals,  and  from  th< 
decree  George  W.  Smith,  landowner,  i 
Judgment  modified  and  reversed  as 
exclusion  of  such  lands,  and  remand 

Richards  ft  Haga  and  UcKeen  1 
row,  all  of  Bolse^  for  appellant  IndU 
Irr.  tHst   F.  B.  Ebbert,  of  Boise,  foi 
lajit  Smith.   D.  A.  Dunning  and  B. 
lor,  both  of  Boise,  for  respondent 
son  ft  Buckner,  of  Caldwell,. amid  et 

SULLIVAN,  J.  This  is  an  appeal 
Indian  Cove  Irrigation  District  in  a  ) 
lug  brought  by  said  district  for  tbe.e: 
tlon,  approval,  and  conflrmatiou  of  t 
ceedlugs  of  the  board  of  county  coini 
ers  leading  up  to  the  organization 
district  and  of  the  proceedings  of  1 
trict  authorizing  the  Issuance  and  st 
$400,000  issue  of  bonds.  The  trla 
found  that  all  of  the  proceedings 
board  of  county  commissioners  and 
district  were  legal  and  valid  in  the  oi 
tlon  of  the  district  and  other  matti 
cept  In  so  far  as  the  board  of  county  ( 
sloners  had  included  in  said  irrigatl 
trict  the  lands  of  the  respondent  Pi 
Prldeaux  held  under  the  desert  act  of  C 


•For  other  caaM  le*  ume  tople  and  mcUod  NUMBBa  lit  Dec  Dig.  A  Am.  Dig.  K«r-No.  SeriM  *  Bsp't 
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SO  acres  and  as  a  homest^id  under  the  home- 
stead laws  of  Congress  160  acres,  to  neither 
of  which  entries  had  he  earned  title  or  made 
final  proof  under  the  land  laws  of  Congress. 
The  trial  court  excluded  said  lands  of  the 
respondent  from  said  Irrigation  district  and 
directed  that  the  boundaries  of  the  district 
be  changed  accordingly.  In  all  other  re- 
spects the  proceedings  of  the  board  of  county 
commissioners  and  of  said  irrigation  district 
were  approved  and  confirmed.  The  Irriga- 
tion district  appeals  from  that  portion  of  the 
decree  exdadlng  respondent's  land  from  said 
district,  and  appellant  George  W.  Smith,  a 
landowner  in  said  district,  appeals  from  the 
entire  decree. 

The  tacts  necessary  to  a  decision  of  this 
case  are  not  In  dispute  and  are  substantially 
as  follows:  On  March  20, 1912,  a  petition  for 
the  OTganlsatlon  of  the  Indian  Gove  Irriga- 
tion District  was  filed  with  the  board  of 
coanty  commtssionars  of  Owyhee  county, 
Idaho,  and  on  May  23,  1912,  after  due  no- 
tice and  after  a  fall  hearing,  said  board 
made  an  order  describing  the  lands  they  had 
determined  to  Include  In  said  district  and 
providing  for  Its  organization  In  case  the 
electors  of  the  prt^Msed  district  voted  in 
favor  of  such  organisation.  Hie  lands  are 
tally  described  In  said  order.  In  pursuance 
of  this  otHet,  an  election  was  held  on  June 
29, 1912,  and,  the  vote  b^ng  favorable  to  the 
(Hgaolzatlon  of  the  district;  the  board  of 
county  commlsslonerB,  after  a  canvass  ot 
such  vote,  de^red  It  dnly  organised.  On 
December  10^  1912,  the  dlstrtct  anthorlzed 
the  IsBuance  ot  Its  bonds  to  the  amount  of 
H00,000  at  a  special  election  held  for  that 
purpose  but  DO  apportionmait  ot  baieflta 
bas  been  made.  The  findings  of  the  trial 
court  are  oceedlngly  full  and  cover  every 
Issoe  and  show  a  substanttal  compliance 
with  the  terms  ot  tiie  statute  In  the  organi- 
zatitm  of  the  district  and  in  the  Issuance  of 
the  bonds;  but  the  court  In  ^ect  held  that 
tbe  lands  ot  respondent  Prldeatiz  were  not 
and  never  would  be  a  part  ot  tbe  Irr^tion 
district  and  could  not  legally  be  Induded 
tberdn  and  were  not  now  and  never  would 
be  assessaUe  tor  tlie  payment  ot  the  irriga- 
tion syston,  acquired  by  said  irrigation  dis- 
trict at  great  expense,  or  for  the  maintenance 
tbereot,  altbou^  both  the  court  and  the 
board  ot  county  conunlBslonerB  found,  and 
tlure  is  no  evidence  or  even  contention  to 
the  contrary,  that  tbe  lands  ot  respondent 
and  all  other  lands  included  In  the  district 
"HI  be  greatly  braeflted  by  such  improve- 
ments. Vrom  this  portion  of  tba  conrTs  de- 
cision the  inrigatlon  district  bas  appealed. 

This  proceeding  was  not  bronght  to  ccm- 
firm  an  assessment  or  apportionment  of  ben- 
efits, aa  neither  has  been  made.  The  dis- 
trict his  made  no  attempt  to  levy  any  tax  on 
respondentia  land  or  even  on  his  Interest 
therein  cx  to  apportion  any  part  of  the  costs 
of  the  irrigation  system  to  such  ^ds. 
[11  Five  erms  are  assigned  and  are  all 


to  the  effect  that  the  court  erred  In  holdli^E 
that  said  lands  of  respondent,  by  reason  of 
th^  being  held  under  homestead  and  desert 
land  laws  of  Congress,  and  because  final 
proof  had -not  been  made  to  the  govemmeit 
therefor,  could  not  be  legally  Included  wlth- 
In  said  irrigation  district 

Titie  14,  c.  1,  of  the  Civil  Code  of  this  states 
beginning  with  section  2372,  provides  for  the 
organization  of  irrigation  districts.  Section 
2372  Is  as  fOUows :  "Whenever  fifty,  or  a  ma- 
jority, of  the  holders  of  title,  or  evidence  of 
title,  to  lands  susceptible  of  one  mode  of  ir- 
rigation from  a  common  source  and  by  the 
same  system  of  works,  desire  to  provide  for 
the  Irrigation  of  the  same,  or  when  for  other 
reasons  they  desire  to  organize  the  proiwsed 
territory  Into  one  district,  they  may  propose 
the  organization  of  an  irrigation  district 
under  this  title :  Provided,  said  holders  of  ti- 
tle or  evidence  of  title  shall  hold  such  title 
or  evidence  of  title  to  at  least  one-tourtb 
part  of  the  total  area  of  the  land  in  the  pro- 
posed district,  which  will  t>e  anessable  for 
the  purposes  of  tbe  district  The  equalized 
county  assessment  roll  next  preceding  the 
presentation  of  a  petition  for  the  organize* 
tlon  of  an  irrigation  district  shall  be  suffi- 
cient evidence  of  title  for  the  purpose  of  this 
title,  but  other  evidence  may  be  received,  in- 
cluding receipts  or  other  evidence  of  the 
rights  of  en  try  men  on  lands  under  any  law 
of  the  United  States  or  of  this  state,  and 
such  entrymen  shall  be  competent  signers  of 
such  petition,  and  the  lands  on  which  they 
have  made  Bu<di  mtries  shall,  for  the  purposes 
of  said  petition,  be  considered  as  owned  by 
them."  That  section  declares  who  may  pro- 
pose or  Initiate  the  organization  of  a  district 
and  includes  ther^  those  who  liave  entered 
the  land  under  the  laws  of  the  United  States 
and  of  tbe  states  thereby  Clearly  indicating 
that  the  lands  of  audi  entrymai  may  be  In- 
cipded  in  such  district,  although  the  entry- 
men  have  not  as  yet  made  final  proof  there- 
on or,  as  is  sometimes  stated,  have  not  yet 
earned  the  title  from  the  government  or 
state  but  have  initiated  title,  which,  if  pros- 
ecuted aa  required  by  law,  will  result  in  a 
1^1  title  trom  the  government  or  state. 

[I]  This  court  had  under  consideration 
the  provisions  of  raid  aection  of  the  statute 
above  quoted  in  Oem  Irr.  Dlst  t.  Johnson, 
18  Idaho,  886,  109  Pac.  845,  and  the  court 
said :  "The  only  question  that  ia  argued  or 
pre8ente4  on  this  appeal  Is  whether  or  not 
the  expression  the  lands  in  the  proposed 
district  which  will  be  assessable  for  the  pur- 
poses of  the  dlstricf  has  reference  to  lands 
to  which  the  owners  or  occupants  hold  title 
and  lands  the  title  to  which  has  passed  from 
the  state  or  general  government,  or  whether 
this  relates  to  and  Is  satlsfled  tbe  latter 
part  ot  the  ivovlso  to  the  section,  which 
aaya,  'But  other  evidmoe  may  be  received. 
Including  recelptB  or  other  evidence  ot  the 
rights  of  entrymen  on  lands  under  any  law 
of  the  United  States  or  ot  this  state.'  We 
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do  not  think  there  la  any  room  for  donbt  as 
to  what  the  Legislature  meant  by  the  provi- 
sions of  the  last  sentence  of  this  proviso  to 
section  2372.  The  concluding  part  of  the 
sentence  Itself  Is  clear  and  explicit  It  says, 
•And  such  entrymen  [referring  to  the  hold- 
ers of  the  receipts  from  the  state  or  the  gen- 
eral government]  shall  be  competent  signers 
of  such  petition,  and  the  lands  on  which  they 
have  made  such  entries  shall,  for  the  pur- 
poses of  said  petition,  be  considered  as  own- 
ed by  them.*  This  measures  the  quallflca- 
tions  of  a  si^er  of  such  petition  and  the 
conditions  under  which  he  may  sign  and  be 
counted  as  one  of  the  number  and  one  whose 
lands  will  constitute  the  required  amount  to 
be  represented  by  such  petition.  The  con- 
dition is  that  he  shall  hold  an  entryman's 
receipt,  either  from  the  state  or  the  general 
government,  for  the  lands  claimed  by  him 
and  wlilch  he  seeks  to  have  Included  In  the 
district  and  subject  to  assessment  for  the 
purpose  of  an  Irrigation  district  It  Is 
equally  dear  that  Irrigation  bonds  issued 
a^lnst  such  lands  would  be  valid  and  blnd- 
li«  to  the  extent  at  least  of  the  title,  inter- 
est, or  claim  of  audi  entryman  In  and  to 
anch  lands,  whether  acquired  by  him  from 
the  atate  or  the  general  govenunent" 

it]  The  court  In  that  decision  clearly  con- 
templated that  land  entered  under  the  laws 
of  Ccmgress  might  be  indoded  in  such  dis- 
trict The  question  was  whether  entrymen 
under  the  desert  or  homestead  land  laws 
who  had  not  earned  title  or  made  flnal  proof 
under  their  entries  were  qualified  signers 
of  the  petition  and  as  to  whether  land  so 
held  could  be  held  as  a  part  of  the  required 
one-fourth  total  area  of  the  land  proposed  In 
said  district  "which  will  be  assessable  for 
the  purposes  of  the  district"  The  court 
in  effect  held  that  such  lands  could  be  in- 
cluded in  an  irrigation  district  The  word 
"entry,"  as  used  In  the  public  land  laws  of 
Congress,  Is  evidently  used  In  the  sense  that 
It  means  the  Initiatory  step  made  in  the 
United  States  Land  OlQce  for  initiating  pro- 
ceedings to  procure  title  to  certain  land. 
Webster  in  his  dictionary  defines  the  word 
"entryman"  as  one  who  enters  upon  public 
land  with  Intent  to  secure  an  allotment  un- 
der the  homestead,  mining,  or  other  laws. 

la  McCune  v.  Esslg  (O.  C.)  118  Fed.  273, 
the  court  said :  "A  homestead  entry  •  •  • 
is  the  initial  step  taken  In  the  Land  Office 
towards  acquiring  ownership  under  the 
homestead  law,  and  precedes  the  perform- 
ance on  the  part  of  the  homestead  claimant 
of  the  conditions  of  residence  upon  and  Im- 
provement of  the  land." 

It  is  contended  In  this  case  that  by  Includ- 
ing such  land  In  an  irrigation  district  that 
the  state  or  district  cannot  in  any  wise  in- 
terfere with  the  government's  ownership  and 
disposition  of  sudi  land,  and  this  court  in 
Gem  Irr.  Dlst  v.  Johnson,  supra,  said  that: 
"Aa  to  what  llablUtj  the  bonds  would  im- 
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pose  upon  such  lands  beyond  and  1 
of  the  Interest  acquired  or  held  b; 
tryman  is  another  question  and  cm  i 
not  concern  us  In  this  case." 

[41  The  interest  acquired  and  heli 
entryman  in  such  land,  aside  from 
curing  of  title  from  the  government 
d^  said  district  irrigation  act  be  i 
to  the  provisions  of  said  act  by  hold 
said  land  Is  within  said  Irrigation 
and  win  be  benefited  by  the  organh 
the  district;  but  any  burdens  Impi 
not  and  cannot  interfere  with  the 
of  such  lands  by  the  government 
ord  la  conclusive  upon  the  point  ths 
ganization  of  the  district  and  the 
ment  proposed  will  benefit  respondei 
The  board  of  county  commissioner 
after  a  full  consideration  of  alt  i 
connected  therewith,  and  the  trial  c( 
after  a  full  consideration  of  all  t 
that  all  the  lands  included  within  tt 
arles  of  said  irrigation  district  as 
said  board  were  and  are  susceptibl 
gation  from  a  common  source  an< 
same  system  of  works  and  will  be 
by  irrigation  from  the  system  desi 
said  petition,  but  based  Its  decisio 
ground  that  the  respondent  had  not 
title  to  said  land  from  the  United  S 
for  that  reason  could  not  legally  be 
in  said  district  Whatever  property 
Interest  respondent  may  have  in  the 
question  are  subject  to  the  laws  of 
not  In  conflict  with  the  federal  Ian 
same  question,  and  It  was  on  this  th 
the  court  said  In  Gem  Irr.  Dlst  v. 
supra:  "It  Is  equally  clear  that  1 
bonds  issued  against  such  lands  i 
valid  and  binding  to  the  extent  at 
the  title,  interest  or  claim  of  such  i 
in  and  to  such  lands,  whether  acq 
him  from  the  state  or  the  genera 
ment"  The  Legislature  evidently  ri 
the  fact  that  the  arid  lands  of  the 
practically  worthless  without  watei 
gation  and  domestic  purposes,  and  1 
vidual  owners  cannot  construct  tl 
or  Incur  the  expense  necessary  to  ac 
ter  for  their  lands  except  in  co-ope 
in  conjunction  with  others,  and  wltl 
in  view  have  provided  the  organi 
quasi  municipal  corporations  In  ore 
to  accomplish  the  development  of  : 
rial  resources  of  the  state.  In  mi 
title  to  arid  lands  cannot  be  acqnl 
the  general  government  without  ^ 
irrigation  purposes,  and  in  none  ol 
gation  districts  organized  In  this  S' 
the  lands  Included  therein  all  patent 
time  the  district  was  organized.  If 
must  be  organized  so  as  to  Include  o 
that  have  been  patented,  or  lands 
final  proof  has  been  made  by  the  c 
development  by  irrigation  Patriots 
be  made,  for  It  would  Increase  the  e 
the  patented  lands  to  such  an  exte: 
would  be  prohibitive;  and  hence  t 
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latore  xtlsely  provided  for  tbe  orgtinizatlon 
of  irrigation  districts  to  Include  both  patent- 
ed lands  and  lands  held  by  private  parties 
under  homestead  or  desert  entries. 

(SJ  It  is  settled  law  that  Irrigation  dis- 
tricts are  public  corporations  although  not 
strictly  mnnidpal  in  the  sense  of  exercising 
goTemmental  functions  other  than  those  con- 
nected with  raising  revenue  to  defray  the  ei- 
lieuse  of  constructing  and  operating  Irriga- 
tion systems  and  the  conduct  of  the  business 
of  the  district  Fallbrook  Irr.  Dist.  v.  Brad- 
ley. 164  U.  S.  112,  17  Sup.  Ct  56,  41  L.  Ed. 
369;  Pioneer  Irr.  Dist  v.  Walfi:er,  20  Idaho. 
605. 119  P&a  304 ;  In  re  Bonds  of  Madera  Irr. 
Dist,  92  Cal.  296,  28  Paa  272,  676,  14  L.  B. 
A.  755.  27  Am.  St  Rep.  106. 

One  of  the  essential  attributes  of  a  public 
corporation,  as  distinguished  from  a  private 
corporation,  is  that  membership  in  the  for- 
mer is  involuntary  and  based  upon  some  ge- 
ographical or  similar  classlflcation,  while 
nicmbersbip  in  the  latter  is  based  on  ooinseut. 
Morawitz  on  Prlv.  Corp.  (2d  Ed.)  §  3;  Thomp- 
son on  Corp.  i  21. 

As  lllnstratlng  the  fundamental  basis  of 
the  law  of  irrigntioQ  districts,  the  Supreme 
Court  of  the  United  States  in  Fallbrook  Irr. 
Dist  V.  Bradley,  164  U.  S.  112,  17  Sup.  Ct 
56,  41  U  Ed.  369,  said:  "If  it  be  essential  or 
material  for  the  prosperity  of  the  communi- 
ty, and  if  the  improvement  be  one  In  which 
all  the  landowners  have  to  a  certain  extent 
a  common  Interest  and  the  improvement  can- 
not be  accomplished  without  the  concurrence 
of  all  or  nearly  all  of  such  ovmevs  by  rea- 
KiD  of  the  peculiar  natural  condition  of  the 
tract  sou^t  to  be  reclaimed,  then  such  recla- 
mation may  be  made  and  the  land  rendered 
useful  to  all  and  at  their  Joint  expense.  In 
i>iRh  case  the  absolute  right  of  each  indivldn- 
ul  owner  of  land  must  yield  to  a  certain  ex- 
tent or  be  modified  by  corresponding  rights 
00  the  part  of  other  owners  for  what  is  de- 
dared  upon  the  whole  to  be  for  the  public 
benefit" 

It  is  dear  that  Irrigation  districts  as  pub- 
lic corporations  are  not  based  upon  consent 
*>{  all  the  members  and  may  Include  lands 
without  the  consent  of  the  owner  entryman. 
in  Gem  Irr.  Dist  v.  Johnson,  supra,  the  court 
(■uQfirined  the  organization  of  a  district  con- 
taining 30,000  acres  of  land  within  its  bound- 
aries, 10.000  acres  of  which  was  unsold  state 
land,  and  only  a  few  scattered  governmental 
subdivisions  of  said  land  were  patented  at 
tbe  time  of  the  oi^nlzatlon  of  tbe  district 
&Dd  only  a  majority  of  the  landholders  bad 
petitioned  for  the  organization  of  the  district 

It  aniears  from  the  record  that  a  full 
bearing  was  had  before  the  board  of  county 
commissioners  on  the  question  of  the  organi- 
zation of  said  district  and  that  respondent, 
claiming  to  be  the  owner  of  tbe  lands  which 
the  trial  court  excluded  from  the  district 
>lSDed  and  filed  with  the  board  a  written 
protest  against  the  inclusion  of  his  lands  in 
the  difltilct  He  was  represoited  by  connsel 


at  the  hearing,  and  such  protest  was  consid- 
ered by  the  board  and  finally  overruled,  and 
the  board  found  tbat  respondent's  land  would 
be  benefited  by  irrigation  from  the  district's 
proposed  irrigation  system  and  by  the  forma- 
tion of  said  district,  and  a  similar  finding 
was  made  by  the  court  It  is  a  well-recogniz- 
ed fact  that  possessory  rights  to  public  land 
are  frequently  of  great  value  and  constitute 
valuable  property  rights.  I>esert  entries  are 
traded  In  and  assigned  for  value  in  many 
Iiarts  of  the  state,  and  relinquishments  of 
homesteads  are  readily  salable  where  tbe 
land  has  become  valuable.  The  entryman  Is 
entitled  to  the  protection  of  the  state  and  the 
local  laws  to  the  same  extent  as  If  be  resided 
on  patented  lands.  Then  why  may  he  not 
be  taxed  in  proportion  to  the  benefits  re- 
ceived? 

Under  the  provisions  of  our  Constitution, 
{  10,  art  21,  tbe  state  is  prohibited  from  im- 
posing taxes  upon  lands  on  property  belong- 
ing to  the  United  States,  but  the  law  is  well 
established  that,  as  soon  as  final  certificate 
Issues,  be  has  the  whole  beneficial  Interest  In 
the  land  and  it  may  be  taxed.  Carroll  v. 
SatCord,  8  How.  441,  11  h.  Ed.  671.  The 
court  held  in  Cramer  v.  Walker,  23  Idaho, 
495,  that  under  the  statutes  of  this  territory, 
which  were  in  force  io  1881,  possessory 
claims  were  taxable 

It  la  clearly  within  the  power  of  the  state 
to  tax  homestead  and  desert  entries  such  aa 
those  of  re^ondent,  and  the  neceasi^  for  so 
doing  in  caae  of  local  Improvements  Is  very 
clear,  bnt  In  so  doing  the  state  ia  prohibited 
from  In  any  manner  Interfering  wltli  the 
right  of  the  govmunent  to  transfer  the  title 
to  said  land. 

In  State  t.  Moore,  12  GaL  56,  in  which 
case  the  only  objection  to  the  power  of  the 
Legislature  to  impose  a  tax  arose  from  the 
fact  that  the  mines  involved  In  that  case 
were  the  property  of  the  government  and 
were  exempt  from  taxation,  the  court  said: 
"This  fact,  however.  If  admitted,  does  not,  In 
our  view,  militate  against  the  right  to  levy 
a  tax  upon  the  Interest  of  the  possessor  of 
such  claim." 

In  Elder  v.  Wood,  208  U.  S.  226,  28  Sup. 
Ct  263,  52  L.  Ed.  464,  the  court  upheld  the 
validity  of  a  tax  deed  based  upon  the  assess- 
ment of  an  unpatented  mining  claim  and 
concluded  as  follows:  "The  state  therefore 
had  tbe  power  to  tax  this  interest  in  the 
mining  claim  and  enforce  the  collection  of 
the  tax  by  sale.  The  tax  deed  conveyed 
merely  the  right  of  possession  and  affected 
no  Interest  of  the  United  States." 

There  are  many  cases  holding  that  rights 
to  the  possession  of  and  qualified  Interests  In 
lands  are  taxable  notwithstanding  the  gov- 
ernment's Interest  In  the  land.  On  a  re- 
view of  the  authorities  upon  this  question 
they  show  that  property  rights  or  Interests 
of  entrymen  under  the  public  laud  laws  of 
the  United  States  are  within  the  taxing 
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power  of  the  stat^  and  tbe  fact  that  the 
government  retains  an  interest  In  the  same 
property  does  not  Interfere  with  such  right 
of  taxation.  See  City  of  San  Diego  t.  Linda 
VUta  Irr.  Dlst,  108  Cal.  189,  41  Pac  291, 
and  note  to  the  same  case  In  35  L.  R.  A.  33. 
No  tax  assessment  or  apportionment  of  bene- 
fits have  been  made  by  said  irrigation  dis- 
trict aftectlDg  the  respondent's  land,  and  the 
respondent  should  bide  his  time  and  Invoke 
the  aid  and  protection  of  the  court  if  the 
law  Is  actoally  violated  and  an  attempt  Is 
made  to  collect  an  illegal  tax.  When  the 
district  comes  to  levy  the  tax  or  apportion 
the  benefits,  respondent  may  hare  parted 
with  or  forfeited  wliatever  Interests  he 
may  have  in  the  lands  in  question,  and  the 
sntueqiient  owner  may  be  willing  to  work  in 
harmony  with  the  other  landowners  in  said 
irrigation  district  for  the  general  develop- 
ment of  the  oommunlty  and  be  willing  to 
bear  his  Jost  proportion  of  th«  taxes  levied 
fox  such  purpiwe.  The  district  court  erred 
in  excluding  Ute  ie«pondent'8'land  tnm  said 
irrigation  district 

George  W.  Smll^  one  of  the  plaintiffs  in 
tbe  cas^  also  appealed.  His  appeal  goes  to 
the  ralidity  of  the  bond  Issne  and  assigns 
as  error  the  holding  of  tbe  court  exdndlng 
Prideauz's  land  from  said  district  Is  the 
bond  issue  Invalid  because  based  on  a  con^ 
tract  made  with  the  Indian  Cove  Reclama- 
tion Company  for  wat»  for  said  district? 
The  record  shows  that  at  a  meeting  held 
July  29,  1912,  the  report  of  Horn,  an  engi- 
neer, and  a  form  of  contract  with  the  In- 
dian Cove  Reclamation  Company  were  sub- 
mitted to  the  board  of  directors  and  taken 
under  consideration.  Action  tbereon  was  de- 
ferred from  time  to  time  until  August  26, 
1912.  On  that  day  the  board  voted  to  adopt 
the  contract  This  contract  was  the  pur- 
chase of  a  certain  irrigation  plant  for  the 
sum  of  $167,138.  The  board  found  that 
there  was  a  reasonable  amount  to  be  paid 
for  said  plant  and  on  the  latter  date  pro- 
ceeded to  give  notice  of  a  special  bond  elec- 
tion to  determine  whether  or  not  the  dis- 
trict should  issue  $400,000  worth  of  bonds  to 
purchase  and  ^large  the  system  of  the  In- 
dian Cove  Reclamation  Company.  The  elec- 
tion was  held  on  December  10,  1912,  and  the 
vote  was  favorable  to  the  bond  issue.  This 
question  raised  by  appellant  ^mlth,  or  sub- 
stantially the  same  question,  was  raised  In 
the  courts  of  Oregon  In  the  case  of  Payette- 
Oregon  Slope  Irr.  Dist  v.  Peterson.  See 
decision  of  the  Supreme  Court  of  Oregon, 
128  Pac.  837.  The  Oregon  court  held  against 
the  contention  now  made  by  Smith. 

It  is  contended  by  Smith  that  the  contract 
with  the  Indian  Cove  Reclamation  Company 
was  entered  into  before  the  board  had  re- 
ceived or  considered  tbe  report  of  the  state 
engineer.  This  contention  is  without  merit 
While  it  is  true  the  state  engineer's  report 
bears  date  three  days  later  than  the  coo* 


tract  and  was  not  considered  by  the  board 
until  October  1,  1912,  the  proceedings  of  tbe 
board  at  that  meeting  shows  that  the  board 
approved  Hie  purchase  of  the  works  de- 
scribed in  the  contract  and  that  tbe  board, 
after  having  duly  considered  the  report 
ratified  the  contract  and  their  former  action 
in  regard  to  It  and  proceeded  to  carry  ont 
such  contract  by  calling  fur  an  elecUoD  to 
authorize  the  issuance  of  $400,000  worth  of 
bonds  to  be  used  for  purchasing  said  works 
and  enlarging  the  same.  The  ratification  of 
the  contract  was  therefore  complete,  and  It 
is  immaterial  In  this  case  whether  the  board 
had  authority  to  enter  into  tbe  contract  be- 
fore receiving  the  state  aiglneer*s  repwt  or 
not  It  is  clear  that  tbe  board  of  dlrecton 
had  anthoxlty  to  enter  Into  said  contract 
and  to  Isane  the  bonds  of  the  district  in  pay- 
ment fur  die  irrigation  system  in  accord- 
ance with  the  terms  of  such  contract 

The  Judgment  of  the  trial  court  must 
therefore  be  modified  and  reversed  so  far 
aa  it  exdndee  the  lands  of  the  defendant 
Prldeaux  from  said  Irrigation  district,  and 
judgmoit  altered  indndlng  said  land  with- 
in said  district  The  cause  is  remanded  for 
further  proceedings  in  aceordanoe  with  the 
views  expressed  in  this  opinion.  Costs  are 
awarded  to  appellants. 


AILSHIID,  a  J. 
cur. 


and  STBWAB^T,  coo- 


SHITH  T.  YATES. 

(Supreme  Court  of  Idaho.   Not.  13, 1918.) 

SumciENCT  OF  EviDENcr— Quieting  Tttlb. 

Held,  that  the  evidence  is  sufficient  to  sap- 
port  the  findings,  and  that  tbe  court  did  not 
err  in  rejecting  certain  evidence  offered  by  the 

plaintiff. 

Appeal  from  District  C<onrt,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Belle  S.  Smith  against  John  E. 
Yates  to  quiet  title  to  certain  real  estate 
From  Judgment  for  defendant  plaintiff  ap- 
peals. Affirmed. 

B.  V.  Griffith,  of  Bois^  for  appellant  A. 
A.  B^ser,  of  Bols^  fbr  respondent 

SULLITAN,  J.  This  Is  an  action  to  quiet 
tiUe  to  lots  18  and  14.  block  19,  of  Hyde 
Park  addition  to  Boise  City ;  also  tbe  north 
45  teat  of  the  northwest  comer  of  Uodc  17 
of  Heas^nle's  addition  to  Boise  City. 

The  complaint  is  In  tbe  usual  form  to  quiet 
tiUe,  and  prays  that  d^endant  be  re- 
quired to  set  forth  the  nature  of  his  daim 
and  that  the  UUe  be  quieted  In  ptalntiff. 
The  answer  of  the  defendant  draded  tbe  pos- 
session or  ownersliip  of  tbe  idalntUt  admit- 
ted that  the  defendant  daimed  titte  to  said 
lots,  and  alleged  that  i2ie  actlm  is  barred  by 
sections  4036  and  4037,  Bev.  Codes;  also  al- 
leged that  defendant  entered  into  possession 
of  said  lots  under  claim  ot  title  founded  on 
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a  written  Instnuoent,  and  tbat  be  bad  been 
la  continnoas  possession  for  a  period  of  more 
than  five  years,  and  had  been  In  adverse  pos- 
sesion for  ttaiat  length  of  time,  and  that 
plaintiff,  her  encestoi^  grantors,  or  prede- 
cessors, were  not,  or  any  of  them,  seised  or 
possessed  of  said  lots  at  any  time  within  flve 
years  before  this  action  was  'bron^t,  and 
that  the  defendant  claims  title  nnder  the 
proTlBlons  of  sections  4040.  4041,  and  4043, 
BeT.  Codes;  and  by  way  of  eross-complalnt 
sets  ap  his  ownwshlp  and  right  and  title  to 
said  lots,  and  prays  to  have  the  title  quieted 
In  him.  The  plaintiff  answered  the  cross- 
complaint,  denying  the  material  allegatlona 
therein.  The  cause  was  tried  by  the  court 
without  a  jury,  and  the  court  thereafter  made 
flndings  of  fact  and  conclusions  of  law,  and 
entered  a  decree  In  favor  of  dcffendant,  qoiet- 
it^  the  title  to  said  lots  in  Um.  The  appeal 
Is  from  the  Judgment 

The  errors  assigned  go  to  the  refusal  of 
the  court  to  admit  certain  evidence  offered 
by  the  plaintiff  and  to  the  sufficiency  of  the 
evidence  to  support  the  findings.  Upon  an 
examination  of  the  record,  we  find  that  the 
evidence  Is  sufficient  to  sustain  the  flndings 
of  the  court,  and  that  there  was  no  re- 
versible error  in  the  actton  of  the  court  In 
excluding  certain  evidence  (rffered  the 
plaintiff. 

The  Judgment  must  therefore  be  affirmed, 
and  it  is  80  ordered,  with  costs  in  favor  of 
the  re^Ddent. 

AILSHIE,  0.  and  STEWAHT,  OOOr 
cat. 


BBHRENSHEYBB  et  aL  t.  GWINN,  Goonty 
Judge. 

(Sapreme  Court  U  Idaho.   Nov.  22,  1013.) 

1.  New  Triax.  (|  156*>— MonoN-^UBUixK)- 
noN  TO  Eutbbtaih. 

Section  4442,  aa  amended  by  chapter  118, 
Uws  1911,  provides  tiiat  "the  appUcanon  for  a 
new  trial  uiall  be  heard  at  the  earliest  practica- 
ble period  after  notice  of  the  motion.  •  «  •  " 
[Ed.  Note.—For  other  caws,  see  New  Trial, 
C«iit  Dig.  I  315;  Dec.  Dig.  i  ICS.*] 

2.  ApPBAI.  and  EbEOB  <f  4fi0*>— EXCSPTIOHB. 

Bill  of  (|  43*)— Stat  of  ExECtrnoN. 
Section  4807,  Rev.  Oodes,  as  amended  Feb. 
20,  1911  (Laws  1911,  c  111,  par.  1),  provides: 
"An  appeal  may  be  taken  to  tue  Supreme  Court 
from  a  district  court:  (1)  From  a  final  Jui^- 
meot  in  an  action  or  special  proceeding  com- 
menced in  the  court  in  which  Oie  same  is  ren- 
dered •  *  within  ■irty  days  after  the  en- 
try of  mcb  judgment" 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  2218-2221;  Dec.  Dig.  | 
459;*  Exceptions,  Bill  of,  Cent  Dig.  |  72^; 
Dee.  Dig.  I  43.*] 

3.  AFPBAL  and  BBBOB  ({  409*)— BXKCimON— 

JdftiSDicnoN  TO  Stat  Exxcution. 

Section  481&  Ber.  CodetL  aa  amended 
(Uwt  1911,  c  117)  provides:  "On  an  appeal 
from  a  final  Judgm«it  the  appellant  most  fur- 
nish On  court  with  a  copy  of  the  notice  of  ap- 
peal, of  the  judgment  roll. and  of  any  bill  of  ex- 


ceptions or  reporter's  transcript  prepared  and 
settled  as  prescribed  In  section  448^  upon  which 
the  appellant  relies." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2218-2221;  Dec  Dig.  | 
460.*] 

4.  Exceptions,  Bill  ov  (J  36*)--New  Tbzal 
(S  155*)— Monon— Tna  fob  Hbabing. 
Wiiiie  the  statute  fixes  no  time  within 
which  a  motion  for  a  new  trial  must  be  heard, 
the  statute  does  require  that  notice  of  Intention 
to  move  for  a  new  trial  shall  be  served  within 
ten  days  after  the  decision  of  the  court  and  that 
the  application  for  a  new  trial  shall  be  heard  at 
the  earliest  practicable  period  after  the  notice  of 
motion.  This  contemplates  that  the  party  In- 
tending to  move  for  a  new  trial  shall  with  dili- 
gence prosecute  such  action.  The  fact  that  the 
judgment  was  rendered  on  June  20,  1910,  and 
no  attempt  made  to  settle  the  bill  of  exceptions 
until  October  18,  1913,  does  not  show  diliEcence 
on  the  part  of  the  appellant  to  bring  about  a 
hearing  upon  the  motion  for  a  new  trial  and 
fails  to  show  that  the  appellant  is  prosecuting 
the  appeal  in  good  faith;  neither  was  the  mo- 
tion heard  at  the  earliest  practicable  period  aft^ 
er  the  notice  of  motion. 

iEd.  Note. — For  other  cases,  see  Exceptions, 
1  of,  Cent  Dig.  U  44-46,  48,  61-58,  56;  Dec 
Dig.  I  36:*  New  ftial.  Cent  Dig.  |  815;  Dec. 
Dig.  1 166.*]  —  •  . 

Ailshie,  O.  X,  dinenting; 

Application  for  writ  of  prohibition  by 
Grace  Behrensmeyer  and  another  against 
James  G.  Owlnn,  Judge  of  the  Ninth  Judicial 
District  Cor  the  County  ot  BonnevUlc  Writ 
directed  to  issue. 

Otto  E.  HcCutdieon,  O.  E.  McCntctaeon,  Sr., 
and  Linger  &  Hanson,  all  of  Idaho  Falls,  for 
plaintiffs.  E.  M.  Holden,  of  Idaho  Falls,  for 
dfiffendant 

STEWART,  J.  This  Is  an  appUcatlon  for 
a  writ  of  prohibition  to  Hoa  James  0. 
Gwlnn.  dUtrict  Judge  of  the  Ninth  Judicial 
district  for  the  county  of  Bonneville,  com- 
manding and  restraining  him  from  proceed- 
ing any  further  to  settle  any  bill  of  excep- 
tions In  the  case  of  Behrensmeyer  et  aL  v. 
Plank  or  to  entertain  or  hear  any  motion  for 
a  new  trial  therein  or  to  further  interpose 
the  said  stay  of  proceedings  to  prevent  the 
plaintiffs  from  collecting  their  damages  re- 
covered by  them  and  otherwise  realizing  the 
fruits  of  their  Judgment  The  prayer  of  the 
application  requests  ttiat  a  writ  of  protiibi- 
tlon  be  Issued  in  the  alternative  in  the  first 
instance,  to  be  followed  by  a  i>eremptory  writ 
after  the  hearing,  and  that  a  time  be  fixed 
for  the  return  of  the  alternative  writ  with 
directions  for  notice  to  the  district  Judge  and 
a  hearing  on  his  answer.  This  petition  was 
subscribed  to  by  Otto  E.  McCntcheon,  and 
attached  to  It  are  exhibits  which  we  will 
hereafter  refer  to.  Judge  Gwlnn  filed  an  an- 
swer, verified  by  him,  apparently  Intended  to 
be  denials  oi  dlflezoit  allegations  ot  the  pe- 
tition. 

At  the  hearing  the  case  was  orally  argued, 
and  a  brief  was  submitted  by  counsel  for  the 
plalntlffa.  The  defendant  did  not  appear  at 
the  hearing,  either  personally  or  by  counsel, 
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except  by  the  answer  that  was  filed.  The  pe- 
tition for  the  writ  states  the  fticts  briefly  as 
follows:  That  the  action  In  the  district 
court  was  an  equitable  action ;  that  the  an- 
swer In  that  case  stated  an  issue  which  was 
sabultted  to  the  Jury,  aud  on  Kovember  15, 
1009,  the  Jury  retamed  a  verdict  for  the 
plaintiff  for.  $S00  damages.  June  9,  1910, 
Judge  Stevens  made  his  findings  of  Act  and 
conclusions  of  law,  adopting  the  verdict  of 
the  Jury  upon  the  Issues  submitted  to  them, 
and  on  June  20,  1910,  entered  a  decree  for 
plaintiffs,  and  ou  July  8,  1910,  a  copy  of  the 
•decree  was  served  on  the  attorney  for  the  de- 
fendant and  receipted  for  by  htm.  The  de- 
fendant and  his  counsel  treated  the  proceed- 
ings before  the  Jury  as  a  trial  of  the  case, 
and  on  November  18,  1909,  Judge  Stevens 
gave  the  defendant  90  days  wItMn  which  to 
prepare,  serve,  and  file  a  notice  of  Intention 
to  move  for  a  new  trial  and  to  prepare  and 
serve  his  proposed  bill  of  exceptions  or 
statement.  A  similar  order  was  made  by 
Judge  Stevens  February  13,  1910,  and  a  third 
on  May  10,  1910,  and  a  fourth  on  August  2, 
1910,  and  tbe  record  shows  that  ten  such  or- 
ders altogether  were  aiade.  These  orders 
were  granted  without  hearing  and  with  no 
showing  or  cause  bo  far  as  the  record  Is 
concerned.  Such  orders  purported  to  extend 
such  time  from  the  18th  day  of  November, 
1909,  up  to  and  Including  the  28th  day  of 
March,  1912. 

Otto  E.  McCutchoon  has  been  attorney  for 
plaintiffs  throughout  the  proceedings,  and 
Linger  &  Hanson  came  into  the  case  by 
agreement  to  represent  plaintiff  Lords.  On 
March  28,  1912,  tbe  defendant  undertook  to 
give  notice  of  his  intention  to  move  for  a 
new  trial  and  serve  his  bill  of  exceptions, 
Service  of  papers  was  refused  by  McCut- 
cheon  on  the  ground  of  laches  and  lack  of 
due  diligence.  Linger  &  Hanson  accepted 
service.  Tbe  papers  were  filed,  and  on  the 
same  day,  March  28th,  the  clerk  handed  the 
purported  bill  of  exceptions  to  Judge  Gwlnn 
of  tbe  Ninth  Judicial  district.  The  defend- 
ant took  an  appeal  from  the  Judgment  June 
17,  1911.  The  appeal  was  dismissed  Ijy  this 
court  September  15,  1913,  for  laches.  No 
stay  bond  was  filed  affecting  tbe  appeal.  On 
July  31,  1913,  an  execution  was  taken  out 
Tbe  stay  bond  was  filed  August  11,  1913,  and 
the  execution  withdrawn.  Remittitur  after 
dismissal  of  appeal  came  down  from  the  Su- 
preme Court  October  8,  1913.  On  October  18, 
1913,  the  district  court  for  Bonneville  county 
was  In  session,  Judge  Gwlnn  presiding.  Mr. 
E.  M.  Holden,  attorney  for  defendant,  asked 
the  court  to  take  up  the  settling  of  his  bill  of 
exceptions  and  asked  the  court  to  enter  an 
order  staying  execution  taken  out  the  same 
day.  These  proceedings  were  taken  against 
the  protest  and  objection  of  the  attorney  for 
plaintiffs.  On  October  28,  1913,  Judge  Gwinn 
stated  to  plaintiffs'  attorney  that  he  had  de- 
cided In  favor  of  his  Jurisdiction  to  setUe  the 
bill  of  exceptions  and  would  settie  the  same 


and  entertain  and  bear  a  motitm  foi 
trial.  On  October  28. 1913,  motion  tc 
trial  was  filed  by  defendant 

Otto  B.  McCatebecHi  In  bla  affldavll 
on  infcmnation  and  belief,  and  fut 
reason  of  said  motton  and  notice,  ti 
tbe  intention  of  the  defendant  by  bis 
tomey  to  bring  up  said  motion  for  be 
the  near  fntnre,  and  that  it  is  tbe  t 
of  the  said  Hon.  James  6.  Owlnn,  j 
tbe  district  court  as  aforesaid,  to  t 
same  anlesa  restrained  by  the  writ 
hibltion  to  Issue  out  of  this  court- 

Thus  it  is  shown  in  the  affidavit 
tbe  IStb  day  of  October,  1913.  the  6 
ordered  and  took  out  an  execution 
cause  against  the  defendant  for  th< 
tlon  of  the  judgment,  and  the  attoi 
the  defendant  moved  the  court  for  a 
proceedings  against  the  execution  : 
court  In  tbe  presence  of  the  deponent 
upon  the  deponent  denied  the  Jurlsdi 
the  court  to  stay  proceedings,  and  tl 
was  entered  by  the  clerk  without  ai 
or  other  security  to  the  plaintiffs 
Judgment  This  application  demand! 
restraining  Judge  Gwlnn  from  inti 
stay  of  proceedings  on  the  ground 
will  delay  and  Interfere  with  the  pi 
collecting  their  damages  recovered  1 
and  thereby  realizing  the  fruits  ( 
Judgment  There  is  no  reason  assij 
the  part  of  the  defendant  that  Justlf 
extension  of  time  by  the  four  ordei 
by  Judge  Stevens  as  Jurisdictional,  s 
suflScient  to  call  attention  to  the  ft 
tbe  action  is  an  action  In  eqnity  and 
diet  of  the  jury  Is  merely  advisory. 
4396,  Rev.  Codes,  provides:  •*The  ve 
a  Jury  Is  either  general  or  special.  * 
The  above  section  recognizes  a  dis 
between  law  and  equity  actions.  I 
Tost,  6  Idaho,  273,  55  Pac.  542;  C 
Kirkpatrick,  9  Idaho,  620,  75  Ps 
James  v.  McCann,  78  Cal.  107,  20  P 
Bell  V.  Marsh.  80  Cal.  411,  22  Pac.  1 

[3]  By  chapter  117,  Laws  of  1911, 
4818  Of  the  Revised  Codes  was  amen 
now  provides:  "On  an  appeal  from 
Judgment  the  appellant  must  fum 
court  with  a  copy  of  the  notice  of  ai 
the  Judgment  roll  and  of  any  bill  o 
tions  or  reporter's  transcript  prepa 
settled  as  prescribed  in  section  443 
which  the  appellant  relies." 

[1]  Section  4441,  Rev.  Codes,  ame 
chapter  118,.  Laws  of  1911,  p.  377,  ; 
the  required  proceedings  of  a  party 
ing  to  move  for  a  new  trial;  and 
4442  provides  that  "the  applicatioi 
new  trial  shall  be  heard  at  the  earlic 
ticable  period  after  notice  of  motion.  ' 

[2]  Section  4807,  Rev.  Codes,  was 
ed  February  20.  1911  (chapter  111,  ] 
1911),  and  paragraph  1  provides: 
peal  may  be  taken  to  the  Snpremi 
from  a  district  court:  (1)  From  a  fin 
ment  in  an  action  <a  special  pcooeedl 
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menced  in  the  court  within  which  the  same 
Is  rendered,  «  «  •  within  sixty  days  aft- 
er the  entry  of  each  Judgment" 

The  record  In  this  case  showa  very  clearly 
that  tbeae  Tarlons  papers  were  not  prepared 
as  the  law  requires. 

H]  It  is  also  contended  that  the  record 
ebowB  want  of  diligence,  delay,  and  ladies 
on  the  part  of  the  defendant,  and  that  the 
ratire  record  shows  the  ap[>eal  has  not  been 
prosecuted  in  good  faith  or  with  a  view  of 
reversing  the  judgment  rendered  in  the  case. 
Smith  V.  American  Falls,  etc.,  Co.,  15  Idaho, 
89,  96  Pac.  1058,  announces  and  considers 
the  proper  rule  in  considering  appeals. 
"While  the  statute  fixes  no  time  within 
which  a  motion  for  a  new  trial  must  be 
heard,  yet  the  statute  does  require  that  no- 
tice of  Intention  to  move  for  a  new  trial 
shall  be  served  within  ten  days  after  the 
decision  of  the  court,  and  that  the  applica- 
tion for  a  new  trial  shall  be  heard  at  the 
earliest  practicable  period  after  the  notice 
of  motion.  This  contemplates  that  the  party 
intending  to  move  for  a  new  trial  shall  with 
diligence  prosecute  such  motion.  The  fact 
that  the  Judgment  was  rradered  In  July, 
1906.  and  the  statement  was  not  settled  un- 
til Noranber  6,  1907,  does  not  show  diligence 
on  the  part  of  the  appellant  to  bring  about  a 
hearing  upon  his  motion  for  a  new  trial, 
and  &lla  to  show  that  the  appellant  is  prose- 
CQting  the  appeal  In  good  faith.  McCrea  v. 
McGrew,  9  Idaho,  882,  76  Pac.  67."  The 
following  cases  are  also  cited  In  the  above 
case:  Lee  Doon  t.  Tesh,  131  Cal.  406,  63 
Pac.  764;  Descalso  v.  Duane.  3  Gal.  Unrep. 
Caa.  893,  83  Pac.  32& 

The  rule  announced  by  this  court  In  the ; 
case  of  Smltb  t.  American  Falls,  etc.,  Co., 
sapra,  we  approve  as  applicable  In  this  case ; 
and  the  present  case,  even  more  strongly 
than  the  Smith  Case,  supports  the  rule  that 
the  party  intending  to  move  £or  a  new  trial 
shall  with  dillgmoe  prosecute  such  motion; 
the  record  in  the  present  case  does  not  show 
dlUgence  upon  tbo  part  of  the  appellant  to 
Mug  about  a  hearing  nj/on  his  motion  for  a 
new  trial  and  falls  to  show  that  the  appel- 
lant haa  prosecuted  the  appeal  in  good  faith. 

We  therefore  bold  In  this  case  that  Hon. 
James  O.  Owinn,  judge  of  the  district  court 
of  the  Nintb  judicial  district  in  and  for  the 
county  of  Bonneville,  had  no  jurisdiction  or 
ttitbotltar  to  settle  the  bill  of  exceptions  on 
the  3d  day  of  November,  1913,  at  2  o'clock  in 
the  afternoon  of  said  day,  or  at  any  other 
time,  as  stated  In  the  notice  of  B.  M.  Holden, 
ittonwy  fbr  defendant  and  cross-complaln- 
int,  and  served  on  the  plaintiffs  and  their  at- 
torn^, and  also  has  no  jurlsdicilon  to  pro- 
ceed any  further  in  this  case. 

The  derk  of  this  court  is  directed  to  issue 
I  writ  of  prohibition  In  accordance  with  the 
holding  of  this  court  Oosta  awarded  to  pe- 
titioners. 

SULLIVAN,  ooncnra. 
iaflP.-40 


AILSHIB,  0.  J.  (dissenting  from  conclu- 
sion ordering  peremptory  writ).  It  occurs  to 
me  that  the  judgment  and  order  of  this  court 
prohibiting  a  district  Judge  from  proceeding 
to  settle  a  bill  of  receptions  or  to  hear  a  mo- 
tion for  a  new  trial  in  a  case  pending  before 
him  will  strike  the  profession  of  this  state 
with  as  much  surprise  as  It  does  me.  I  am 
perfectly  clear  that  this  court  has  no  right  or 
authority  to  Issue  a  writ  of  prohibition 
against  Judge  Gwlnn  restraining  and  prohib- 
iting blm  from  bearing  and  considering  an 
application  for  settlement  of  a  bill  of  excep- 
tions or  hearing  and  passing  upon  a  motion 
for  a  new  trial. 

Now,  preliminary  to  what  I  shall  say  In 
this  case,  I  may  observe  that  I  am  in  entire 
harmony  with  what  the  majority  of  the  court 
haa  said  with  reference  to  the  n^lect  and 
laches  op  the  part  of  the  defendant  in  the 
case  of  Bebrensmeyer  et  al.  v.  Plank,  and 
that  under  such  circumstances,  if  bis  mo- 
tion for  a  new  trial  should  be  denied  by  the 
trial  coart  and  he  should  appeal  to  this  court, 
the  appeal  would  undoubtedly  be  dismissed 
for  the  same  reason  that  appeals  were  dis- 
missed by  this  court  in  the  cases  of  Smith  v. 
American  Falls  Co.,  16  Idaho,  89,  96  Pac. 
1059,  and  McCrea  v.  McOreW,  9  Idaho,  382, 
75  Pac.  67.  Litigants  must  act  with  reason- 
able diligence,  and  that  certainly  has  not 
been  done  In  this  case.  .It  must  be  remem- 
bered, however,  that  in  the  cases  above  cited, 
and  all  the  other  cases  dealing  with  the  ques- 
tion of  laches,  the  point  has  been  dlscnsaed  by 
the  court  In  the  exercise  of  its  appelate  ju- 
risdiction and  in  considering  a  case  on  ap- 
peal. The  determination  of  the  question  as 
to  when  a  party  Is  guilty  of  laches  involves 
the  exercise  of  discretion.  Indeed,  Its  de- 
termination dgnifies  the  enrclse  of  dlscre* 
tion.  The  majority  of  the  court  do  not  pre- 
tend to  bold  that  Judge  Gwinn  has  lost  Juris- 
diction by  reason  of  Uie  lapse  of  some  statu- 
tory period  prescribed  for  the  doing  of  a 
thing,  but  th^  isQux  hold  that  he  haa  lost 
Jurisdiction  by  reason  of  the  laches  of  a 
party  to  the  action.  This,  I  presume,  is  the 
first  time  that  it  has  been  announced  by  a 
court  that  the  alleged  laches  of  a  par^  to 
an  action  deprived  the  court  of  jurisdiction  to 
act  upon  the  matter  in  which  the  party  Is 
charged  to  have  been  guilty  of  laches. 

The  sole  reason  stated  txy  the  court  for 
denying  the  Jurisdiction  of  the  district  Judge 
to  hear  or  settle  a  bUl  of  exceptions  and  to 
hear  and  pass  upon  the  motion  for  a  new 
trial  la  stated  as  fidlows:  "The  record  In  the 
present  case  does  not  show  dillgentM  upon  the 
part  of  Uie  appellant  to  bring  about  a  bear^ 
ing  upon  his  motion  for  a  new  trial  and 
Calls  to  show  that  the  appellant  has  prosecu- 
ted Uie  appeal  in  good  faitli.  We  therefore 
bold  in  tUs  case  tiiat  Hon.  James  O.  Gwlnn, 
judge  of  the  district  court,  *  •  •  had  no 
Jurisdiction  or  aut^rity  to  settle  the  bill  <tf 
exceptions,  *  •  •  and  also  has  no  Juris- 
diction to  proceed  any  farther  In  this  case." 
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Now,  It  l8  Clear  that  the  district  Judge  baa 
original  jurisdiction  to  settle  bllla  of  ex- 
ceptions and  hear  motions  for  a  new  trial. 
It  Is  equally  clfear  that  the  case  of  Bebrens- 
meyer  t.  Plank  la  pending  in  the  district 
court  over  which  Judge  Owlnn  presides; 
and  It  Is  equally  clear  that  be  has  Jurisdic- 
tion of  the  subject-matter  InvolTed  in  the  ac- 
tion; and  It  Is  likewise  clear  that  this  court 
has  not  pointed  out  any  statutory  limitation 
of  time  beyond  or  after  which  a  trial  Judge 
cannot  act  in  such  matters.  Who  knows  that 
the  trial  Judge  may  not,  when  he  comes  to 
consider  the  settling  of  this  bill  of  exceptions, 
conclude  that  the  party  Is  guilty  of  such 
laches  as  to  Justify  him  In  denying  the  appli- 
cation and  declining  to  certify  the  same?  Or 
suppose  he  settles  this  bill  of  exceptions,  who 
can  say  that  he  will  not  deny  a  motion  for  a 
new  trial,  In  which  erent  bis  Judgment  would 
be  final  unless  the  defendant  appealed  to 
this  court?  We  are  not  confronted  with  the 
question  as  to  whether  or  not  the  court  is 
committing  an  error  against  one  party  or 
the  other.  We  are  confronted  with  the  ques- 
tion as  to  whether  he  is  acting  without  Juris- 
diction or  not,  and  this  conrt  has  so  held 
BO  many  times  that  It  Is  needless  to  cite  the 
authorities.  If  be  commits  an  error  In  a  case 
wuere  he  has  Jurisdiction,  the  aggrieved 
party  has  a  plain,  speedy,  and  adequate  rem- 
edy to  correct  the  same  by  appeal.  If  be  has 
Jurisdiction  of  the  parties  and  the  subject- 
jBAtter,  then  he  has  Jurisdiction  to  commit 
the  error.  If  any  is  committed,  of  which  the 
parties  complain.  If  the  determination  of 
the  question  of  when  a  party  ts  gallty  of 
laches  Is  one  that  appeals  to  the  discretion  of 
a  court,  as  lt.undoubtedIy  does,  then  certain- 
ly tbe  trial  Judge  has  a  right  ia  the  first  in- 
stance to  determine  whether  or  not  this  party 
has  moved  with  due  diligence  or  whether  his 
seeming  negligence  Is  excusable  for  any  rea- 
son, and  the  action  and  decision  of  the  Judge 
thereon  will  be  subject  to  review  by  this 
court,  and  under  tbe  uniform  holdings  up  to 
the  present  time  this  court  would  not  disturb 
the  deddon  of  tbe  trial  conrt  thereon,  unless 
It  could  say  that  the  trial  Judge  had  abused 
the  legal  discretion  which  was  called  In 
operation  in  deciding  upon  the  question. 

It  is  said  In  the  majority  oplnlMt  that: 
"On  October  28,  1913,  Judge  Owlnn  stated 
to  plaintiffs*  attorney  that  be  bad  decided  in 
favor  of  his  Jurisdiction  to  settle  tbe  bill  of 
exceptions  and  would  settle  the  same  and 
entertain  and  bear  a  motion  for  a  new  trlaL" 
Tbe  district  Judge,  on  the  contrary,  certlfles 
in  bis  return  to  the  writ  as  follows:  "ISiat; 
prior  to  tbe  service  of  the  alternative  writ 
of  prohibition  In  this  cause,  this  defendant 
found  no  time  nor  opportunity,  on  account 
of  the  press  of  conrt  bushiess,  to  ocamine  In- 
to or  coniAder  any  of  the  objections  inter- 
posed by  counsel  tor  tbe  plaintiffs  to  the 
settlement  of  said  bill  ot  exceptions,  exeept 
the  Jurlsdlctloo  of  the  subject-matter  as  here- 


inbefore set  out,  and  that,  up  until  tbe  time 
of  the  service  of  tbe  alternative  writ  of  pro- 
hibition In  this  cause,  this  defendant  bad 
never  decided  nor  considered  audi  objections, 
had  not  decided  that  he  wonld  settle  the 
said  bill  of  exceptions  or  that  he  wonld  eat«- 
tain  and  bear  the  motion  for  a  new  trial  on 
behalf  of  the  defendant  in  said  cause,  and 
bad  given  out  no  notice  of  any  nature  of  any 
such  decision,  for  the  reason  that  no  such 
decision  bad  at  that  time  been  reached." 
The  reporter's  notes  of  the  proceedings  had 
In  court  tend  to  support  the  return  of  tbe 
Judge  on  this  point. 

The  qnestion  raised  by  the  plaintiff  In  thta 
conrt  as  to  whether  the  defendant  took  tbe 
necessary  action  In  the  first  place  within  tbe 
statutory  time  or  secured  a  vropet  extwision 
thereof  Is  not  considered  or  discussed  by  tbe 
majority  of  the  court,  and  so  I  refrain  ttm 
considering  that  at  this  time.  Neither  do 
they  consider  the  more  serious  and  important 
question  presented  here  of  the  right  of  tbe 
trial  court  to  stay  proceedings  or  to  recall  tbe 
execution  previously  issued  and  stay  tbe 
levy  of  execution  and  sale  of  property. 

While  I  disagree  with  the  majority  of  tbe 
conrt  in  Issuing  a  writ  of  prcMbitlon  In  tbls 
case,  I  agree  that  there  haa  been  sudi  neiUl- 
gence  and  laches  in  the  case  as  would  Justify 
this  court  In  dlsndssipg  an  appod  If  the  case 
were  bwe  on  appeal. 


MABINONI  V.  STATB. 

(Supreme  Court  of  Arizona.    Nor.  26,  1813.) 

1.  HoificiDE  ($  173*)— Evzoeucb—Ses  Gatx 
— Otiieb  Offenses. 

On  a  trial  for  murdering  B.  in  a  fight  in 
which  accused  also  killed  F.  with  a  knife  or  oth- 
er sharp  instrument,  witnesses  who  examined  the 
wounds  on  both  bodies  could  testify  as  to  their 
kind  and  character  to  aid  the  jury  In  determiD- 
ing  whether  they  were  inflicted  by  the  same  In- 
atrument  and  by  the  same  ^rson,  siace  endenee 
of  another  and  distinct  cnme  is  admissible  if  it 
is  committed  as  part  of  the  same  transaction  and 
forma  part  of  tbe  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  874;  Dec  Dig.  |  173.*] 

2.  Witnesses    (i   248*)— Examination- Rs- 

BFONSIVENESS  OP  AlfSWEB. 

Where  a  witoess  waa  asked  to  describe  the 
wounds  on  the  bodies  of  two  persons  killed  io  a 
fight,  an  answer  that  they  were  similar  in  na- 
ture and  In  the  witness*  opinion  inflicted  by  tbe 
same  instrument  should  have  been  stricken  as 
unresponsive. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  861-868;  DecTDig.  |  248.*] 

3.  CsnaNAL  Law  ^  448*)— Bvidxrcb— Opdt- 

ZOIf  BVIOENCE. 

The  testimony  of  a  witness  asked  to  de- 
scribe the  wounds  on  the  bodies  of  two  persons 
killed  in  a  fight  that  tbe^  were  similar  in  nature 
and  in  the  witness*  opinion  made  by  tint  same 
inatmment  should  have  been  stricken  as  a  con- 
cluaion  or  inference  of  tbe  witness. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H_1035-1039,  1041-1043,  1045, 
1048-1051 ;  Dec  Dig-  5  448.*] 
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4.  Ckiuikal  liAW  a  1044*)— BBCBPTZOn  OF  Bt- 
I  DEUCE— Motion  to  Sthikb  Oct— Neces- 

33TT.  s 

Where,  In  answer  to  a  proper  question,  the 
witness  by  an  unresponirive  answer  gave  Incom- 
petent testimony  which  should  have  oeen  strick- 
en on  a  proper  motion,  but  no  BUGh  motion  was 
made,  error  could  not  be  based  on  tite  admission 
of  the  answer,  since  the  court  was  not  bound  to 
strike  the  answer  on  Its  own  motion  but  might 
assume  that  the  adverae  par^  vaa  satisfied 
therewith. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
La^^Omt.  Die.  H  2672,  2674.^76;  Dec  Dig. 

5w  H<»nonm   Q  2S4*)  —  STiDin os  —  Sunt- 
onncr. 

On  a  trial  for  murder  committed  in  a  fight, 
in  which  a  number  of  persons  were  engaged,  evi- 
dence htld  sufficient  to  support  a  conviction, 
tboQ^h  no  eyewitness  saw  accused  strike  de- 
ceased. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Ceac.  Dig.  H  482-493;  Dec  Dig.  S  234.*] 

6.  Cbiminal  Law  fj  1160*)— Affbai^Bbvibw 

— QuEsnoNS  OF  Fact. 

Am  a  general  rule,  where  there  Is  material 
evidence  tending  to  prove  defendant's  guilt,  and 
the  trial  court  refuses  to  set  the  verdict  aside, 
an  appellate  court  will  not  reverse  the  action  of 
both  the  trial  court  and  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  }  8084;  Dec  Dig.  S  1160.*] 

Appeal  from  District  Court,  Cochise  Coun- 
ty; Fletcher  M.  Doon,  Judge. 

Babtlata  Marluoni  was  convicted  of  murder 
In  the  flnt  degree  and  he  appeals.  Afflrmed. 

Baker  &  Baker,  of  Huenlz,  for  appellant. 
G.  P.  Bollard,  Atty.  Oen..  and  Leslie  a  Har^ 
dy.  Aflat  Att7.  Oen.,  Cor  the  Stat& 

ROSS,  J.  Appeal  from  a  Judgment  of  con- 
viction of  murder  in  the  first  degree,  with 
punishment  at  life  imprisonment 

The  appellant  assigns  three  errors:  (1) 
The  admission  of  evidence;  (2)  overruling 
motion  for  new  trial;  and  (8)  "that  the  evi- 
dence la  insufficient  to  support  the  verdict 
and  is  contrary  to  the  verdict  in  that  it  does 
not  show  that  appellant  killed  the  deceased 
or  was  In  any  manner  Implicated  In  his 
death." 

The  evidence  discloses  that  appellant,  who 
is  an  Italian,  and  two  fellow  countrymen 
between  11  and  11:30  o'clock  at  night  on 
December  10,  1910,  In  Blsbee,  became  en- 
gaged with  a  like  number  of  Americans  in 
tn  altercation  which  immediately  developed 
Into  a  fight  The  net  result  of  the  fight  was 
two  dead  Americans  and  one  seriously 
wounded.  The  wounds  inflicted  on  the  three 
Americans  were  all  incisions,  cots,  or  jabs  as 
If  made  by  a  knife  or  other  sharp-pointed 
iDstnunemt  The  Americans  were  named 
Parker  Bowling  and  Don  Faulk,  who  were 
killed,  and  Ernest  Duber,  who  was  wounded. 

The  appellant  was  Indicted  for  the  mnrder 
of  Parker  BowUi^.  There  is  no  doubt  of  ap* 
pellant's  InflictlnK  the  wounds  that  caused 
the  deatli  of  Faulk,  as  well  as  the  wound  on 
Daber.  Erewltneaaes  and  the  circumstances 

Itrtthw 


indnbitably  mark  him  as  guUtr.  No  eyewlt* 
ness  saw  appellant  strike  Parker  Bowling. 
However,  it  was  the  theory  of  the  proeeca- 
tion  that  the  same  man,  with  the  aame  In- 
stnunent.  Inflicted  all  the  wounds. 

[1]  To  sustain  that  theory,  John  Bowling,  ' 
who  was  a  member  of  the  coroner's  jury, 
was  asked  by  the  prosecution,  after  stating 
without  objection  that  he  had  examined  the 
bodies  of  Parker  Bowling  and  Faulk  and  the 
wounds  thereon,  to  describe  the  wounds  on 
the  body  of  Bowling,  which  was  done.  The 
prosecution  then  asked,  "IMd  you  see  the 
wounds  or  marks  of  violence  on  the  body  of 
Faulk?"  and,  althoi^h  the  same  question 
had  been  asked  and  answered  without  ob- 
jection jnat  a  moment  before,  the  following 
colloquium  took  place:  "Mr.  Pickett:  Ob- 
ject to  any  testimony  about  Mr.  Faulk.  Mr. 
WllliamB:  This  is  a  preliminary  question, 
and  we  expect  to  show  by  this  witness  that 
the  wounds  were  all  Inflicted  at  the  same 
time,  In  the  same  place,  and  by  the  same 
man.  Mr.  Pickett:  Th^  are  separate  of- 
fenses, •  •  •  and  to  present  any  testi- 
mony here  about  anybody  else  •  •  •  ex- ' 
cept  Bowling  is  immaterial.   Mr.  WUllama: 

*  *  *  It  is  a  part  of  the  res  geatse.  Mr. 
Pickett:  The  testimony  of  another  offense  is 
inadmissible.  •  *  *  We  are  not  trying 
this  man  for  anything  except  the  death  of 
Bowliug;  anything  further  we  object  to  It 

•  •  •  Mr.  Williams:  •  •  •  We  are  try- 
ing to  show,  and  it  is  competent  to  show, 
that  the  wounds  were  inflicted  by  the  same 
Instrument,  and  for  that  purpose  the  evi- 
dence is  introduced.  Mr.  Pickett:  If  Inflicts 
ed  upon  the  person  for  the  death  of  whom 
this  man  is  being  tried.  It  la  competoit  and 
we  have  no  objection  to  it  bnt  for  any  other 
person  at  any  other  time  and  under  any  oUi- 
er  drcomstances  we  object  He  is  not  b»> 
ing  tried  for  tbe  other.  The  Court:  •  •  • 
If  you  ravect  to  prove  that  the  woondfl  were 
Inflicted  at  the  same  time  and  by  the  same 
iustmmait  and  by  the  same  person*  for  that 
reason  it  would  be  admissible.  •  •  •  Mr. 
Plitett:  We  excs^  to  the  ruling.  •  •  • 
We  think  it  is  immaterial  and  incompetent 
Q.  Did  yon  examine  the  wounds  on  botti  of 
those  bodies,  Mr.  BowUngT  A.  Tea,  sir; 
I  did.  Q.  Describe  as  near  as  yon  can  the 
wounds  that  you  found?  Mr.  Pickett:  Same 
objection,  your  honor,  to  eadi  one  of  these 
questions.  *  *  *  A.  Well,  the  nature  of 
the  wounds  on  both  Mr.  I^olk  and  Mr. 
Bowling,  my  Jn^ment  would  be  that  they 
were  made  with  the  same  Instrument  (that 
Is,  the  wounds  were  very  much  fdmllar  in 
nature),  and  I  would  Judge  that  the  same 
Instrument  made  both  wounds  on  both  men. 
Made  the  wounds  on  both  men."  We  have 
quoted  at  large  from  the  colloquy  of  counsel 
so  that  it  may  clearly  appear  what  the  ob- 
jection iDSlated  upon  by  appellant  was. 

It  will  he  seen  that  the  vice  is  In  the  an- 
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Bwer  and  not  In  the  question.  The  Question 
was  proper,  and,  had  the  answer  been  re- 
sponsive and  been  confined  to  a  description 
of  the  wonnds,  no  grounds  for  complaint 
would  exist  The  objections  to  the  question 
were  In  effect  that  the  prosecution  was  limit- 
ed to  the  Introduction  of  erldeuce  touching 
the  specific  charge  In  the  indictment  The 
law,  however,  Is  that  "evidence  of  another 
and  distinct  crime  Is  admissible  if  It  is 
committed  as  part  of  the  same  transaction 
and  forms  part  of  the  res  gestie."  12  Cyc. 
407.  As  both  the  dead  men  were  killed 
at  the  same  time  and  place  and  in  the 
same  fight  and  by  means  of  cutting  and 
stabbing,  it  was  competent  for  the  prosecu- 
tion to  show,  by  witnesses  who  examined 
the  wounds  on  both  bodies,  the  kind  and 
character  of  the  wounds,  leaving  the  ques- 
tion as  to  whether  they  were  Inflicted  by  the 
same  instrument  and  by  the  same  person  to 
the  Jury.  The  viritnesa  did  not  describe  the 
wounds,  as  be  was  asked  to  do,  but  pro- 
ceeded to  give  to  the  Jury  his  opinion.  While 
the  prosecution's  purpose  doubtless  was  ul- 
timately to  secure  the  opinion  of  the  wit- 
ness (and  we  say  this  because  of  his  offer), 
It  was  not  sought  in  the  question  objected  to. 

[2, 3]  The  answer  of  the  witness  should 
liave  been  stricken  for  two  reasons:  (1)  It 
was  not  responsive  to  the  question;  and  (2) 
It  was  the  conclusion  or  inference  of  the 
witness.  No  motion  to  strike  the  answer 
was  made. 

[4]  It  cannot  be  said  Uiat  it  was  the  duty 
of  the  court  on  its  own  motion  to  order  the 
answer  stricken,  for,  In  the  absence  of  any 
request  to  do  so,  it  may  be  assumed  that  the 
appellant  was  satisfied  with  the  answer. 
Anyway,  appellant  should  hare  made  the 
competency  and  relevant^  of  the  answer  an 
issue,  thereby  affording  the  trial  court  an 
opportunity  to  pass  upon  it  In  order  to 
base  error  on  the  admission  of  an  answer 
not  responsive  to  the  quesUon  put;  it  is  nec- 
essary ttiat  a  motion  should  be  made  to 
strike  the  answer.  The  rule  la  the  same  in 
criminal  as  In  dvll  cases.  12  Cyc.  664;  Gould 
T.  Day,  94  U.  S.  405,  24  L.  Ed.  232;  Orisell 
T.  Noel  Bros.,  etc.,  9  Ind.  App.  251,  86  N.  B. 
462;  Missouri  Fac.  By.  Co.  t.  Shumaker,  46 
Kan.  769,  27  Pac.  126;  Marsh  v.  Webber.  16 
Minn.  418  (611.  875);  State  ex  rel.  Friedman 
T.  Furcell,  IBl  Mo.  312,  33  S.  W.  13;  German 
Nat'l  Bank  t.  Leonard,  40  Neb.  676,  59  N.  W. 
107;  46  Century  Digest,  titie  "Trial,"  par. 
238. 

In  Thompson  on  Trials  (2d  Ed.)  vol.  1.  It  is 
said:  "It  will  often  happen  that,  although 
the  question  may  be  proper,  the  answer  will 
be  Improper,  not  being  responsive  to  the 
question.  In  such  case  objection  to  the  an- 
swer must  be  taken  by  moving  to  strike  it 
out  So,  where  a  witness  is  asked  a  question 
and,  instead  of  answering  in  a  responsive 
manner,  gives  an  expression  of  his  opinion. 


this  may  be  properly  strU&en  out 

tlon." 

To  allow  the  competency  of  this 
to  be  raised  for  the  first  time  in  t] 
would  violate  the  rule,  well  establla! 
appellate  courts  will  not  review  < 
not  made  issues  Judicially  deter mj 
the  trial  court 

[5]  The  other  two  errors  compl 
qnestlon  the  sufficiency  of  the  evi 
sustain  the  verdict  That  the  appei 
engaged  in  the  mixed  fight  that  re 
the  death  of  Bowling  is  not  questlo 
was  seen  to  strike  Faulk  while  t 
was  on  top  of  his  antagonist  He 
Duber  in  the  back.  He  and  Bar 
was  fighting  Bowling,  were  the  last 
the  scene  of  trouble,  and  they  left 
The  evidence  is  conclusive  that  1: 
knife  and  that  he  used  it  on  two  of 
combatants.  His  opportunity  to  st 
hig  was  unobstructed,  as  by  that  i 
had  dispensed  with  his  antagonist 
Faulk  low.  WhUe  at  the  heglnnli 
trouble  an  Italian  was  paired  off 
American,  so  that  three  pairs  wer< 
the  appellant  made  short  work  of 
and  at  once  became  a  free  lance  am 
his  attentions  to  relieving  his  comp 

[6]  We  think  there  was  ample 
Justifying  the  Jury  in  finding  the 
guilty.  The  lower  court  In  consld' 
motion  for  a  new  trial  had  in  view, 
ed  by  the  witnesses,  all  of  the  evldt 
the  advantage  of  personal  know! 
opportunity  of  observation.  '*Th< 
rule  seems  to  be  that,  when  there 
rial  evidence  tending  to  prove  dt 
guilt  before  the  jury  and  the  trial 
fuses  to  set  their  verdict  aside,  the 
court  will  not  reverse  the  action  of 
trial  court  and  the  Jury."  12  Cyc 
derson  v.  Territory,  6  Ariz.  185,  56 

The  Judgment  of  the  trial  court  is 

FRANKLIN,  C.  J,  concurs.  CI 
HAH,  J.,  took  no  part  in  the  dedal 


BRANCH  T.  STATSLt 
(Supreme  Conrt  of  Arisona.  Dec. 

1.  Cbiuinai.  Law  ({  90*)  —  JnSnc 

Peace— Tebbitobial  JusisDicrior 
Civ.  Code  1901,  par.  2046,  pro 
justices  shall  have  jurisdiction  over  al 
cases  other  than  felonies  when  the  p' 
is  a  fine  not  exceeding  $300  or  impris 
the  county  jail  not  exceeding  six  a 
both.  Pen.  Code  1901j  {  708,  declare! 
cept  aa  otherwise  provided  by  law,  ev( 
shall  be  tried  In  the  county  in  whieb 
mitted,  subject  to  the  right  to  change 
of  trial.  Const  art  -2,  |  24,  gives  th 
the  right  to  a  speedy  tnal  by  a  Jury  of 
ty  in  which  the  offense  is  alleged  to  ' 
committed,  and  Pen.  Code  1901,  f  118; 
that  in  case  of  bias  of  a  justice  of  thi 
prejudice  of  the  citizens  of  the  prednc 
may  be  transferred  to  another  just! 
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same  or  adjoining  predncL  or  a  precinct  where 
prejudice  of  the  citiiois  doea  not  ezlat.  •  Htld. 
that  the  territorial  jurisdiction  of  a  justice  of 
Ae  peace  is  not  limited  in  criminal  matters  to 
tbe  srecinct  in  which  he  is  elected,  but  eztMtds 
throughout  the  coonty. 

(.Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  128-136  i  Dec  Dig.  $  90.*] 

2.  CbIMZNAL  IiJlW  a  88*)— OOUBTB— JUBIflDIO- 
TION. 

Where  accused  was  arrested  pursuant  to  a 
warrant  Issued  on  a  certain  complaint  brought 
before  a  justice  of  the  peace,  and  was  present 
at  his  tr^  and  conviction,  the  justice  had  ju- 
risdiction of  his  person,  and  the  superior  court 
acquired  jorisdicnon  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Die  SI  182-196;  Dec.  Dig.  i  88.*] 

Appeal  from  Superior  Oourt,  Qrabam  Coun- 
ty; A.  Q.  McAUBter,  Jndge. 

Ed  Bmich  was  oonTlcted  of  vlolatlnr  the 
local  OBiaaa  law,  btfore  a  Justice  of  the 
peace,  and  on  appeal  to  the  soperior  coart 
he  appeals.  Afflnned. 

A.  C.  Baker,  of  Phoenix,  and  Stratton  & 
Lynch,  of  Safford,  for  appellant  Q.  P.  Bul- 
lud.  Atty.  Gen.,  and  Leslie  O.  Hardy,  Asst 
Atty.  Oen.,  for  the  Stat& 

FRANKLIN,  a  J.  The  territorial  extent 
of  the  Jurisdiction  of  a  justice  of  the  peace 
in  a  criminal  cause  Is  the  matter  debated  on 
this  appeaL 

The  defendant  was  charged  with  the  of- 
fense of  TlolatiDg  the  state  local  option  law 
by  selling  Intoxicating  liquor  within  the 
boandarlea  of  a  prohibition  district  The  of- 
fense was  committed  In  precinct  No.  1  of 
Graham  county.  The  complaint  was  made 
before  a  justice  of  the  peace  of  precinct  No. 
IT  of  Graham  county,  which  justice  Issued 
the  warrant  of  arrest,  and,  the  defendant 
being  brought  before  said  justice  in  precinct 
No.  17,  a  trial  was  had,  resulting  in  his  con- 
rictlon.  The  defendant  took  an  appeal  to 
tbe  superior  court  of  Graham  county,  aud 
there  moved  to  dismiss  the  action  for  want 
of  jurisdiction,  both  of  the  subject-matter 
(the  offense)  and  of  the  person  of  the  defend- 
ant The  motion  being  denied,  a  new  trial 
was  had  In  the  superior  court,  again  resulting 
in  a  couTiction  of  the  defendant  It  Is  urged 
in  support  of  the  motion  to  dismiss  that  In 
tbe  trial  of  criminal  actions  the  jurisdiction 
of  a  jnstioe  of  the  peace  is  limited  to  those 
(Aenses  which  are  committed  within  the 
boQDdarles  of  his  precinct  Putting  it  in 
this  wls^  the  contention  Is  that  a  justice  of 
the  peace  has  no  jurisdiction  to  try  one 
(^barged  with  crime,  though  committed  within 
the  county,  unless  the  same  was  committed 
vltbln  his  particular  precinct  of  that  county, 
this  latter  requirement  being  of  the  essence 
Df  sadb  Jurisdiction.  It  Is  true  that  a  justice 
ol  the  peace  Is  a  precinct  officer,  and  that 
BQcb  officer  is  elected  for  a  particular  pre- 
cinct of  the  count?,  but  It  does  not  follow 

tbat  the  method  of  filling  the  office  makes 


any  difference  in  the  powers  and  extent  of 
the  jurisdiction  of  the  office. 

[1]  The  powers,  duties,  and  Jurisdiction  of 
justices  of  tbe  peace  are  such  as  the  law  pro- 
vides. To  ascertain  what  are  such  powers 
and  jurisdiction,  much  labor  is  lost  in  an 
effort  to  seek  a  solution  of  tbe  question  In 
the  adjudications  of  other  states,  as  the  pro- 
visions of  the  law  are  almost  as  varied  in 
their  phraseology  and  effect  as  the  different 
jurisdictions  wherein  the  matter  arises  for 
determination.  The  laws  of  Arizona  govern- 
ing the  case  at  bar  provide  that  "justices  of 
the  i>eace  shall  have  such  jurisdiction  only 
as  may  be  affirmatively  conferred  on  them 
by  law."  Paragraph  2046,  R.  S.  Ariz.  1801. 
"They  shall  also  have  jurisdiction  over  all 
criminal  cases,  other  than  felonies,  where  the 
pnnlahment  is  a  fine  not  exceeding  three 
hundred  dollars,  or  imprisonment  In  tbe 
county  jail  not  exceeding  six  months,  or 
both."  Paragraph  2048,  R.  S.  Ariz.  1901. 
"Except  as  may  be  otherwise  provided  by 
law  every  offense  committed  against  the  laws 
of  this  state  shall  be  tried  In  the  county  in 
which  the  offense  Is  committed,  subject  to 
the  r^t  to  change  the  place  of  trial  as  pro-, 
vided  In  this  Cod&"  Section  708,  Fen.  Code 
Ar]&  1901.  In  criminal  trials  the  accused 
shall  have  the  right  to  **a  speedy  public  trial 
by  an  Impartial  jury  of  the  county  In  which 
the  offense  is  alleged  to  have  been  commit- 
ted." Section  24,  art  2,  Const  Ariz.  "If 
the  action  or  proceeding  Is  In  a  justice's 
court,  a  change  of  the  place  of  trial  may  be 
bad  at  any  time  before  the  trial  commences: 
(1)  When  it  appears  from  the  affidavit  of  the 
defendant  that  he  has  reason  to  believe,  and 
does  beUeve,  that  he  cannot  have  a  fair  and 
impartial  trial  btfore  the  Jnstioe  about  to  try 
the  case,  by  reason  of  the  prejudice  or  bias 
of  such  Justice,  the  cause  may  be  transfrared 
to  another  justice  of  the  same  or  an  adjoin- 
ing precinct  When  it  appears  from  affi- 
davits that  the  defoLdant  cannot  have  a  fair 
and  impartial  trial,  by  reason  of  the  preju- 
dice of  the  dtlzois  of  the  precinct  the  cause 
must  be  transferred  to  a  Justice  of  a  precinct 
where  the  same  prejudice  does  not  exist" 
Section  1187,  Pen.  Code  Ariz.  1801. 

From  the  foregoing  provisions  It  quite 
clearly  appears  that  the  law  does  affirmative- 
ly confer  upon  justices  of  the  peace  jurisdic- 
tion over  certain  grades  of  offense  which  in- 
clude the  offense  with  which  the  appellant 
was  charged.  It  Is  equally  aKurent  that  all 
such  offenses  shall  be  tried  in  the  county  In 
which  the  offense  Is  committed,  subject 
only  to  the  right  of  the  defendant  to  have 
tbe  place  of  trial  changed  as  provided  by 
the  statute. 

If,  as  contended  by  the  appellant  a  jus- 
tice of  the  peace  has  no  jurisdiction  to  try, 
within  his  precinct  a  person  charged  with 
the  commission  of  an  offense  committed  with- 
in the  county,  but  not  within  his  precinct. 
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then  a  Justice  of  tbe  peace  bag  no  Jurisdiction 
whatever  to  try  a  person  charged  with  crime, 
because  nowhere  in  the  law  Is  a  Justice  of 
the  peace  afBnnatiTely  given  Jurisdiction  over 
offenses  conunltted  within  his  particular  pre- 
dnet  Hie  courts  of  Justices  of  tbe  peace 
are  a  part  of  the  Judiciary  system  of  this 
state.  Their  duties  are  varied  and  their 
Jurisdiction  Is  somewhat  extensive,  and  the 
process  and  Judgments  of  such  courts  are 
eutltled  to  tbe  same  respect,  to  the  extent  of 
their  jurisdiction,  as  other  judicial  tribunals. 
Within  the  limitations  of  tbe  Constitution  it 
is  confided  to  .the  let^slatlve  branch  of  tbe 
government  to  fix  the  powers  and  duties  of 
Justices  of  the  peace,  which  may  either  en- 
large or  circumscribe  the  Jurisdiction  of  such 
officers  to  the  extent  indicated.  No  l^Isla- 
tlve  act  relating  to  Justices  of  the  peac^  con- 
ferring,  defining,  or  limiting  their  powers 
and  duties,  has  limited  their  Jurlsdtctlw  to 
try  and  determine  only  such  criminal  offenses 
as  shall  be  conunltted  in  the  particular  pre- 
cinct for  which  each  is  elected.  On  tbe  oili- 
er hand,  the  law  does  affirmatlTdy  vest  them 
with  Jurisdiction  over  certain  offmses,  the 
,  only  limitation  being  that  every  such  ofEense 
'shall  be  tried  in  Oie  oonnty  In  which  the 
OfEense  Is  committed,  subject  only  to  change 
tbe  place  ot  trial  as  provided  in  the  law. 
Until  there  be  some  special  statutory  provi- 
sion which  expressly  limits  tbe  exercise  of 
snch  Jorisdictlon  to  the  particular  precinct 
wherein  the  offense  was  committed,  tbe  Juris- 
diction thus  conferred  mnat  be  sustained,  and 
this  court  must  bold  that  a  person  charged 
with  any  such  offense  committed  within  the 
county  may  be  tried  in  a  precinct  of  the  coun- 
ty othOT  than  the  particular  precinct  within 
the  boundari^  of  which  the  offense  was  com- 
mitted, subject,  of  course,  to  a  change  of  the 
place  of  trial  as  provided  in  tbe  Code. 

[2]  That  tbe  court  bad  Jurisdiction  of  the 
defendant  Is  evident  He  was  arrested  pur- 
suant to  a  warrant  issued  on  a  sworn  com- 
plaint, brought  before  the  justice,  and  was 
present  at  his  trial  and  conviction  both  in 
the  Justice  and  superior  courts. 

We  have  examined  the  authorities  dted  by 
appellant.  In  Brown  v.  State,  55  Tex.  Or. 
B.  572,  lis  S.  W.  139,  the  point  decided  was 
that  a  justice  of  the  peace  has  no  authority 
as  such  to  act  out  of  his  prednct,  and  in  the 
precinct  of  another  Justice  of  the  peaces 

So,  too.  In  Hart  v.  State,  IB  Tex.  App.  201, 
49  Am.  Rep.  188,  the  point  Involved  was  the 
iwwer  of  a  Justice  of  the  peace  of  one  pre- 
cinct acting  as  such  in  another  precinct.  The 
court  drew  a  distinction  between  the  func- 
tions and  powers  of  such  officer  when  acting 
as  a  justice  of  the  peace  and  when  acting  as 
a  committing  magistrate.  In  the  case  be- 
fore tbe  court  the  officer  was  not  acting  as 
a  justice  of  the  peace,  but  as  a  magistrate. 
The  court  says:  "When  sitting  as  an  'ex- 
amining court,'  tbe  law  nowhere  limits  the 
magistrate,  if  be  be  a  Justice,  to  bis  particu- 


lar precinct ;  and,  not  being  limited  in  this 
regard,  there  Is  no  reason  why  it  was  not 
Intended  that  he  should  hold  the  court  in 
any  portion  of  tbe  county  most  oonv^ilait  to 
the  purpose  of  the  examination  as  to  the  con- 
mltment  or  discharge  of  the  accused  (Code 
Crim.  Pro.,  c.  8)  whether  the  place  of  tix 
sitting  be  in  the  precinct  of  another  justice, 
competent  and  qualified  to  act,  or  not" 

The  question  before  tbe  court  in  Moss  v. 
State,  47  Tex.  Or.  B.  468,  83  S.  W.  829,  U 
Ann.  Cas.  710,  concerns  the  Jurisdiction  of  a 
corporation  court  By  tbe  statute  the  Juris- 
diction of  this  corporation  oonrt  was  Undted 
to  those  casea  arising  within  the  territorlsl 
limits  of  tbe  dty  wtaeteln  the  oorpoxatton 
court  alsts.  On  aKieal,  and  we  think  prop- 
erly, It  was  held  tiiat  ttie  act  of  the  Legis- 
lature  having  exduded  all  Jurisdiction  from 
the  corporation  court  in  criminal  cases,  ex- 
cept those  of  a  certain  class  arising  within 
Its  territorial  limits,  It  could  have  no  Juris- 
diction b^nd  Its  territorial  limits.  And  bi 
State  T.  Sexton,  141  Mo.  App.  684,  125  S.  W. 
618,  the  statute  la  redted  as  follows:  "Pro- 
vided tbat^  all  prosecutions  before  Justices  of 
tbe  peace  for  misdemeanor  shall  be  com- 
menced  and  prosecuted  in  the  township 
wherein  tbe  offense  is  alleged  to  have  been 
committed."  Consbniing  this  statute.  It  Is 
said:  "It  is  a  general  rule  that,  inasmuch  as 
the  Justice  of  tbe  peace  has  only  such  Juris- 
diction as  the  statute  confers  upon  him,  the 
facts  giving  such  Jurisdiction  mnst  afflinnt- 
tlvely  appear  on  the  face  of  the  proceedings. 
*  *  *  It  must  also  be  conceded  by  this 
court  that  the  L^telature  has  the  undoubted 
right  in  reference  to  statutory  misdemeanors, 
to  say  in  what  particular  Jurisdiction  they 
shall  be  tried,  and  to  make  that  Jurisdiction 
exduslve  of  all  others."  State  ex  ret  v. 
Brayman,  35  Kan.  714,  12  Pac  lU,  was  a 
dvll  action.  In  that  case  the  court  stated: 
"There  are  restrictions  not  only  upon  the 
class  and  subject-matter  of  dvil  actions  that 
may  be  brought  before  Justices  of  the  peace, 
but  also  upon  the  territorial  extent  of  his 
jurisdiction.  It  is  provided  that:  "The  juris- 
diction of  Justices  of  the  peace  in  dvll  ac- 
tions shall  be  coextensive  with  the  countj 
wherein  they  may  have  been  elected,  and 
wherein  they  shall  reside.'  Justice's  Code,  S 
1.  Beli^  thus  limited  to  his  own  county,  he 
cannot  send  a  summons  to  another  county, 
and  thus  acquire  jurisdiction  of  persons  who 
are  beyond  the  limits  of  the  county  where 
the  court  la  held." 

It  is  obvious  that  these  cases  give  not  a 
twinkle  of  light  upon  the  path  before  us, 
other  than  the  pronouncement  of  a  general 
rule — which  In  this  state  Is  a  statutory  pro- 
vision and  cannot  be  disputed — that  a  Justice 
of  the  peace  has  only  such  Juilsdictlni  as 
tbe  law  confers  upon  him. 

Where  the  wording  of  a  statute  is  ambigu- 
ous and  uncwtaln  and  requires  lnten»reta- 
Uon,  or  where  the  statute  is  in  apparmt  con- 
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flict  wtOi  another  statute  and  requires  con- 
struction, cases  from  other  JnrisdictlonB  oon- 
Htmlng  a  like  statute  or  Interpreting  Its 
words  are  penmaslTe  and  helpfuL    If  the 
Arizona  statute  provided,  as  those  statutes 
red  ted  f^om  other  states  provide,  that  all 
criminal  prosecutions  before  Justices  of  the 
peace  shall  be  limited  to  those  cases  arising 
within  the  territorial  limits  vrhoedn  the 
court  ezlsts,  sudi  language  would  hardly  re* 
quire  interpretation;  the  language  of  the 
statute  Itself  would  express  the  meaning  as 
clearly  and  convincingly  as  any  authority  re> 
citing  the  statute  could  possibly  express  it 
The  Arizona  statute  does  clearly  vest  juris* 
diction  of  the  offense.  It  plainly  states  whore 
BDch  offense  shall  be  tried  and  determined, 
without  any  restriction  or  limitation,  except 
the  right  to  change  the  place  of  trial,  and  the 
manner  of  exercising  this  right  Is  clearly  de- 
fined.  The  language  of  the  statute  vesting 
tmch  Jurisdiction  and  fixing  the  territorial 
llmlte  for  its  exerdae  la  in  no  sense  obscure, 
the  very  language  of  the  statute  interprets 
the  meaning  of  the  statute.  There  is  no  con- 
flict in  these  provlslona  of  the  statute  with 
any  other,  and  therefore  no  room  for  con- 
struction. 

We  are  of  opinion  that  the  Justice  court 
did  have  Jurisdiction,  and  that  the  superior 
court  did  acquire  Jurisdiction  on  the  appeal, 
and,  finding  no  error,  the  Judgment  la  al- 
armed. 

ROSS,  J.,  concurs. 

CUNNINGHAM,  J.  (dissenting).  I  am  of 
opinion  that  this  court  has  no  Jurisdiction  to 
affirm  the  Judgment  In  this  cause  here  on 
appeal,  for  Qie  reason  no  appeal  is  permitted 
"from  a  Judgment  of  the  district  (superior) 
court,  rendered  In  a  case  appealed  from  a  Jus- 
tice, police  or  recorder's  court"  Paragraph 
1067,  Pen.  Code,  Ariz.  1901.  Hall  v.  Terri- 
tory. 8  Ariz.  400,  76  Pac.  476;  Territory  v. 
Moore,  9  Ariz.  122,  80  Pac.  316.  Such  was 
the  law  at  the  date  of  the  rendition  of  the 
Judgment,  and  so  the  law  remains,  with 
Blight  exceptions,  since  the  amendments 
thereto  became  effective  October  1,  1913. 
Section  1139,  S.  B.  108,  an  act  entitled  "An 
act  to  provide  for  the  review  of  Judgments 
and  orders  of  the  superior  courts  of  the 
state  of  Arizona,  and  the  practice  and  pro- 
tednre  In  the  Supreme  Court  upon  such  re- 
view." McNeil  Co*8  Civil  and  Criminal  Pro- 
cedure, p.  463.  This  case  Is  not  within  any 
of  the  exceptions  mentioned  in  said  statute. 

In  order  that  this  court  may  affirm  a  Judg- 
ment before  it  on  appeal,  Jurisdiction  of 
tlie  subject-matter  most  have  been  acquired 
through  the  appeal.  No  appeal  is  allowed 
from  such  a  Judgment  of  the  superior  court 
as  the  record  In  this  case  presents ;  therefore 
DO  Jurisdiction  of  the  subject-matter  of  the 
appeal  was  acquired  by  this  court  This 


court  only  acquired  Jurisdiction  to  dismiss 
the  app^L  Thomas  v.  Speese,  132  Pac.  1137. 

The  power  of  this  court  to  afflrm  a  Judg- 
ment  of  a  lower  court  depends  upon  whether 
the  court  has  acquired  Jurisdiction  of  the 
cause  through  an  appeal.  The  power  to  dis- 
miss a  cause  filed  in  this  court  depends  upon 
the  Inherent  power  of  the  court  to  control 
its  records  and  flies.  The  ultimate  effect 
upon  the  Judgment  of  the  lower  court  may  be, 
and  frequently  Is,  the  same  whether  the  Judg- 
ment la  affirmed  or  the  appeal  dismissed;  yet 
this  court  is  required  to  exercise  Its  powers 
within  the  requirements  of  the  law,  although 
some  other  course  may  have  the  effect  to 
produce  the  same  results. 

Whether  the  law  as  it  existed  prior  to  Oc- 
tobef,  1,  1913,  permitted  a  Justice  of  the 
peace  of  precinct  No.  17  to  try  and  punish 
one  charged  with  the  commission  of  a  misde- 
meanor In  precinct  No.  1  of  the  same  county, 
in  which  precinct  at  the  time  the  Offense  was 
committed  and  tried  and  a  duly  quallfled 
and  acting  Justice  of  the  peace  was  residing, 
and  no  change  of  venue  was  ordered,  I  ex- 
press no  opinion.  That  question  becomes  un- 
important since  October  1,  1813;  and  now 
the  law  clearly  limits  the  Jurisdiction  of  Jus- 
tices of  the  peace  to  offenses  committed  with- 
in their  respective  precincts  in  which  such 
courts  are  established.  Subdivision  3, 1 1291, 
S.  B..  supra.  McNeil  Co.'8  OMl  and  Criminal 
Procedure,  p.  498. 

I  cannot  concur  in  the  order  affirming  the 
Judgment  for  the  reasons  above  stated.  I 
am  of  the  opinion  that  the  appeal  should  be 
dismissed,  and  that  this  court  has  no  aatbor- 
Ity  of  law  to  otherwise  order. 


TOUNG  CHUNG  v.  STATE.t 
(Supreme  Court  of  Arizona.   Nov.  26,  191S.) 

1.  Cbiminal  Law  ({  800*)— Jubt— Orioib 
IN  Chabgb— Pbejudici. 

On  a  trial  for  robbery,  where  the  prose- 
cQtiag  witnesB  testified  that  he  was  robbed  of 
four  $5  bills  and  certain  silver  mooey  aggre- 
gating $53.15,  the  testimony  of  a  depute  sher- 
iff that  accased,  after  bis  arrest,  left  with  a 
friend  a  snm  of  money  of  which  he  saw  four 
silver  dollars,  two  halves,  and  two  quarters, 
and  some  greenback  bills,  one  of  which  was  a 
five,  that  he  could  not  see  what  the  number 
was  on  the  other,^  but  that  there  were  two  and 
probably  more,  did  not  correspond  so  minutely 
with  that  of  the  prosecuting  witness  as  to 
show  each  deep  prejudice  against  accnsed  as 
made  it  improper  to  place  him  in  charge  of  the 
jury. 

[Ed.  Note.— For  other  eases,  see  Orimiaal 
Uw,  Cent  Dig.  »  2033,  2084,  2038;  Dec.  Dig. 
S  860.*] 

2.  GaiHinAi.  Law  (1  850*)— Jubt— OmoiB  xir 
Chabqb— DlSqUAUnOATION . 

A  deputy  sheriff  was  not  disqualified  to 
act  as  the  Jury  bailiff  merely  because  he  ar- 
rested accused,  thereby  acquiring  knowledge 
of  facts  as  to  which  he  was  called  as  a  ynt- 
ness  for  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2033.  2034,  2038;  Dec.  Dig. 
§  850.*] 
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3.  CanrxHAL  Law  (|  808*)— Tbul— Osno- 
TI0N8— Waiver. 

Where  accused  from  tiie  labpceDa  filed  in 
the  case  migbt  have  had  notice  that  a  depot; 
sheriff  wonld  be  called  at  m  witneee  and  bad 
actual  knovle4ge  of  such  fact  when  he  testified 
bat  made  no  objection  to  such  depat;  ahviff 
takins  charge  of  tbe  jury  until  after  the  Ter- 
dict  was  returned,  the  objection  that  he  waa 
disqualiSed  becauae  a  witness  for  the  proseca- 
tion  was  waived. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law.  Cent  Di«.  1  2070;  Dec.  Dig.  |  868.*] 

4.  CONTEUFT  (S  20*) — JdBT— SePABATIOIT. 

Under  Pen.  Code  1901,  {  940,  provtdinf 
that  the  jurors  at  any  time  before  the  submia- 
sion  of  the  cause  may  in  the  discretion  of  the 
court  be  permitted  to  separate  or  be  kept  in 
charge  of  a  proper  ofBcer,  where  the  court  or- 
dered tbe  jurors  to  be  kept  together  it  was 
the  duty  of  the  bailiff  and  the  Jorors  to  observe 
such  order,  and  a  failure  to  do  so  made  them 
liable  to  pnnlghment  for  contempt 

[Ed.  Kote.— For  other  cases,  see  Contempt, 
Cent  Diff-.H  58-62;  Dec.  Dig.  |  20.*] 

5.  Cbiuinal  Law  (i  864*)  —  Jobt  Sepaka- 

TION. 

Under  Pen.  Code  1601,  %  949,  providing  that 
jurors  at  any  time  before  the  submissioD  of 
the  cause  may  in  the  diacretion  of  the  court 
be  permitted  to  separate  or  be  kept  in  charge 
of  a  proper  officer,  and  that  at  the  written  re- 
quest of  counsel  the  court  shall  direct  the  ju^ 
to  be  kept  together  in  charge  of  a  proper  om- 
cer,  where  no  written  request  was  made  the 
court  did  not  exhaust  its  discretion  by  ordering 
the  jury  to  be  kept  together  and  conld  there- 
after permit  them  to  separate. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  H  20S9-2047;  Dec.  Dig.  i 
834.*] 

6.  Cbihinal  Law  (|  854*)  —  Jdbt  —  Sepaba- 

TIOR. 

Under  Pen.  Code  1901.  |  949.  authorizing 
the  court  in  its  discretion  to  permit  the  jurors 
to  separate  or  be  kept  In  charge  of  a  proper 
officer,  where,  though  the  court  ordered  tbe 
jurors  to  be  kept  together,  tbe  bailiff  took  one 
of  the  jurors  apart  from  the  others  in  order 
that  his  wife  might  dress  a  wounded  arm,  and 
during  his  separation  no  intimation  of  the 
case  waa  made  by  any  one  to  him  nor  by  him 
to  any  one,  and  counsel  with  full  knowledge  of 
the  facts  made  no  objection  thereto,  tbe  judge, 
who  also  knew  thereof,  did  not  abuse  his  dis- 
cretion by  permitting  such  separation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2039-2047;  Dec  Dig.  | 
854.*] 

7.  BOBBKBT  (S  24*)— EviDEWCE— Sufficiency. 

Bvidence  on  a  trial  for  robbery,  where  ac- 
cused relied  upon  an  alibi,  AeU  sufficient  to 
support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Robbery, 

Cent.  Dig.  8S  32-36:  Dec.  Dig.  {  24.*] 

8.  Cbiuinai.  Law   (8  1159*)— Appeal— Ka- 
viBw— Questions  of  Fact. 

Under  the  law  making  tbe  jury  the  sole 
judges  of  the  credibility  of  tbe  witnesses  and 
the  weight  and  effect  to  be  given  to  their  tes- 
timony, where,  though  the  evidence  is  conflict- 
ing, there  is  substantial  evidence  in  support  of 
the  jury's  finding,  the  verdict  will  not  be  dis* 
turbed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3074-3083;  Dec  Dig.  | 
115».*] 


9.  Cbihiital  Law  a  982*)-Nsw  TU 

OONDtJCT  OP  JUBT. 

Under  Pen.  Code  1901.  |  988,  snbi 
thorizing  a  new  trial  in  a  criminal  cs 
the  jury,  after  hanng  retired  to  delibe 
rec^ved  other  testimony,  and  subdivisi 
Uiorizing  a  new  trial  when,  from  an 
duct  of  the  jury,  the  court  is  of  opj 
the  defendant  has  not  received  a  fail 
partial  trial,  a  new  trial  on  the  gn 
one  juror  ud  atated  to  the  others 
nesses  who  testified  as  to  accused's  g 
acter  were  Chinese  masons  and  won« 
ly  testify  to  such  character  l>ecauie 
of  the  same  lodge,  and  that  another  ji 
ed  that  he  knew  such  witnesses  wer 
masons,  was  properly  denied  where  i 
shown  that  any  juror  was  influencec 
that  accused  was  known  to  be  a  Ch 
son,  that  it  was  common  knowledge  in 
munity  that  Chinese  masons  tiabito 
defendants  charged  witii  crime  a  goo 
ter,  or  that  the- jury  did  or  did  not  be: 
testimooy,  a  verdict  of  guilty  being  i 
with  a  finding  of  previous  good  cbara( 
under  the  statute  misconduct  of  thf 
guires  a  new  trial  only  where  the  c< 
opinion  that  defendant  has  not  receii 
and  impsrtial  trial, 

[Ed.  Note^For  other  cases,  see 
Law,  Cent  Dig.  |  2238;  Dec  Dig.  | 

10.  Cbihinal  Law  (f  942*)  — New 
Nbwlt  Discovkbbd  Evidence. 

Under  Pen.  Code  1901,  {  9S8,  snt 
thorizing  a  new  trial  in  a  criminal  < 
new  evidence  is  discovered  material  i 
feudant  and  which  he  could  not  witt 
ble  diligence  have  discovered  and  pr 
the  trial,  a  new  trial  would  not  be  s 
permit  the  introduction  of  impeacbini 
for  •which  no  foundation  was  laid  i 
therefore  wonld  have  been  inadmisa 
fered  on  the  trial. 

[Ed.  Note.— For  other  eases,  see 
Law.  Cent  Dig.  H  2S16,  2831,  2382: 
8  942.*] 

11.  Criuiral  Law  (}  417*)— Evidi 

MISSIONS— DECLABATIONB  OF  INJU 
BON. 

Tbe  prosecuting  witness  tn  a  crii 
is  not  a  party  to  me  cause,  and  con 
statements  made  by  him  when  not  u 
are  relevant  and  material  only  for 
poses  of  impeachment  and  inadmism 
be  is  interrogated  relative  thereto. 

[Ed.  Note. — For  other  cases,  see 
Law,  Cent  Dig.  H  960-967;  Dec  Di| 

12.  Cbiminal  Law  ((  938*)— New 
Newlt  Discotebbd  svidencb. 

Under  Pen.  Code  1901,  |  988,  sul 

thorizing  a  new  trial  In  a  criminal  < 
new  evidence  is  discovered  material 
fendant  and  which  could  not  with  i 
diligence  have  been  discovered  and  pt 
the  trial,  a  new  trial  will  not  be  gi 
evidence  of  an  impeaching  and  cumuTa 
acter  not  of  a  nature  reaeoDaUy  cal 
change  the  result 

[Ed.  Note.— For  other  cases,  see 
Law,  Cent  Dig.  88  2306-2315.  2317; 
i  938.*] 

13.  Cbihinal  Law  (|  1119*)— Appi 

OBD— PbESENTATION  OF  &BB0B8. 

The  misconduct  of  counsel  in  i 

case  could  not  be  reviewed  on  appi 
tbe  only  record  disclosing  such  miscoi 
contained  in  tbe  motion  for  a  new  tt 
was  also  designated  as  one  of  tbe  as 
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of  error,  and  verified  ouly  by  appellant's  at- 
torney. 

(Ed  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Die.  H  2927-2980;  Dec.  Dig.  S 
1U9.«] 

Appeal  from  Snpezlinr  Conrt,  YaTapat  Conn* 
t7;  r.  O.  Bam,  Judge. 

Toang  Chung  was  convicted  of  robbery* 
and  he  appeals.  Affirmed. 

The  appellant  was  charged  with  the  crime 
of  robbery  alleged  to  have  been  committed 
upon  one  Gin  Chung  on  or  about  November 
6.  1912.  He  pleaded  not  guilty.  Upon  a  trial 
on  November  16,  1912,  the  Jury  retnmed  Ita 
verdict  of  guilty.  In  due  time  the  defendant 
moved  for  a  new  trial,  assigning  20  grounds 
therefor.    The   first  and   third  numbered 
grounds  allege  that  the  court  misdirected  the 
Jury  as  to  the  law ;  the  second,  fourth,  and 
fifth  that  the  court  erred  In  the  decision  of 
questions  of  law  arising  during  the  course 
of  the  trial;  the  sixth  that  during  the  trial 
the  Jury  received  evidence  out  of  conrt  other 
than  that  resulting  from  a  view  of  the  prem- 
ises; the  seventh  that  the  verdict  returned 
does  not  represent  a  fair  expression  of  the 
opinions  of  the  Jurors;  the  eighth  that  the 
jury,  after  having  retired  to  deUberate  on  the 
case,  received  other  testimony  than  that  giv- 
en upon  the  witness  stand,  which  was  preju- 
dicial to  the  defendant;  the  ninth  that  dur- 
ing the  trial  members  of  the  Jury  were  guil- 
ty of  misconduct  of  such  character  as  to  de* 
prlve  defendant  of  a  fair  and  Impartial  trial ; 
the  tenth,  eleventh,  and  fourteenth  that  the 
bailiff  In  charge  of  the  jury  caused  the  ju- 
rors to  separate' during  the  trial;  the  twelfth 
that  during  the  course  of  the  trial  one  of  the 
jurors  separated  himself  from  the  other  ju- 
lon  and  from  the  bailiff  in  charge  of  the 
jury;  the  thirteenth  that  the  bailiff  In  charge 
of  the  Jury  was  guilty  of  such  misconduct  as 
to  deprive  the  defendant  of  a  tait  and  im- 
partial trial;  the  fifteenth  that  the  verdict 
was  contrary  to  the  law;  the  atxteenth  that 
the  verdict  was  contrary  to  the  evidence ;  the 
WTenteenth  and  eighteenth  that  during  the 
coarse  of  the  trial  the  county  attorney  was 
guilty  of  such  misconduct  as  was  calculated 
to  and  did  deprive  the  defendant  of  a  fair 
and  Impartial  trial ;  the  nlneteoith  that  new 
eridence  was  discovered  after  the  trial  ma- 
terial-to  the  defendant  and  which  he  could 
not  have  discovered  with  reasonable  diligence 
before  the  trial;  the  twentieth  that  the  court 
appointed  a  deputy  sheriff  as  bailiff  of  the 
jury,  and  such  baUlfl  was  a  material  wit> 
oess  for  the  state. 

Id  support  of  the  grounds  of  misconduct  of 
the  Jury  in  separating  and  receiving  evidence 
out  of  court,  and  the  misconduct  of  the  coun- 
ty attorney,  and  the  newly  discovered  evl- 
dence^  appellant  and  respondent  filed  affi- 
davits, which  are  sufficiently  noticed  in  the 
<Vhiion.  The  motion  was  denied,  a  new  trial 
refused,  and  a  judgment  of  conviction  ren- 


dered, fixing  the  pnnlshmoit  as  the  statnte 
requires.  From  the  Judgment  defendant  ap- 
peals. Appellant  as  bis  assignmmt  of  error 
adopts  his  entire  motion  for  a  new  trial  with- 
out otherwise  formally  allying  error. 

R.  F.  Talbot,  of  Prescott,  for  appellant  G. 
P.  Bullard,  Atty.  Gen.,  Leslie  C.  Hardy,  Asst 
Atty.  Gen.,  and  P.  W.  O'SulUvan,  Co.  Atty., 
and  Jos.  H.  Morgan,  Asst  Co.  At^,,  both  of 
Prescott  (Robert  E.  Morrison,  of  Prescott,  of 
counsel),  for  the  State. 

ODNNINGHAM,  J.  (after  statins  the  taeta 
as  aboT^.  In  criminal  cases  the  law  requires 
this  conrt  to  review  all  dedslons,  opinlmis, 
orders,  diarges,  mlings,  actions,  and  pro- 
ceedings made  or  had  In  ttie  cause  in  the 
trial  conrt,  anwarlng  In  the  record.  Punf 
graph  1069  (Pen.  Godi^  B.  &  Aria.  1901. 
Counsel  for  appellant  can  materially  as^t 
the  conrt  In  the  performance  of  this  duty 
pointing  out  In  the  record  the  exact  errax 
either  by  means  of  a  formal  assignment  of 
error  or  errors  or  by  affirmatively  stating  in 
his  brief  wherein  the  allied  errw  lies  In 
each  partlcnlar.  Aj^dlant  on  Qie  trial  of 
this  appeal  has  not  formally  assigned  errors, 
whldi  we  think  Is  the  lo^cal  course  to  pur- 
sue In  such  cases,  but  he  has  in  his  brief 
and  in  his  oral  argnmoit  at  the  bar  pelted 
out  to  the  court  the  errors  principally  relied 
upon  for  a  reversal,  80  that  his  viewp<dnt  as 
to  such  alleged  eiroxs  <dearly  appears. 
-  The  first  error  noticed  by  appellut  arises 
upon  the  testimony  of  witness  Baker,  relating 
to  the  character  of  the  property  found  i^on 
the  person  of  tlie  deCoidant  at  the  time  of 
the  arrest  The  testimony  of  this  witness 
tends  to  corroborate  the  testimony  oi  the 
prosecuting  witness  Oin  Chung  In  the  par- 
ticular of  the  kind  and  class  of  money  taken 
at  the  time  of  the  robbery  and  In  point  of 
time  of  its  introduction  was  offered  snbse- 
qnently  to  that  of  the  said  prosecnttng  wit- 
ness. The  witness  Bakw  was  by  the  cdort 
sworn  as  bailiff  and  placed  in  charge  of  the 
jury  trying  the  case.  It  is  contended  by 
appellant  that  it  was  error  for  the  court  to 
place  the  Jury  In  the  charge  of  Baker  for  the 
reason  he  was  a  witness  against  this  defend- 
ant on  trial  and  bis  testimony  shows  he  was 
a  partial  and  prejudiced  person. 

The  second  error  is  based  upon  the  con- 
duct of  the  bailiff  in  charge  of  the  Jury  in 
permitting  the  jurors  to  separate  during  the 
course  of  the  trial  and  before  the  cause  was 
finally  submitted  to  them. 

The  third  error  is  that  the  verdict  was  con- 
trary to  the  evidence  in  the  particular  of  the 
presence  of  the  defendant  at  the  place  of  the 
commission  of  the  crime.  It  is  contended 
that,  from  the  evidence  of  defendant  he  was 
at  another  place  at  the  time  when  the  crime 
was  committed,  and  it  was  impossible  for  him 
to  have  been  at  the  scene  of  the  crime,  and 
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that  sQdi  evUlenw  la  concluslv©  upon  that 

The  fourth  alleged  error  Is  based  on  the 
order  refnslng  a  new  trial  because  of  the  mis- 
conduct  of  the  jury  while  deliberatiiig  npon 
their  verdict  Juror  B^Ut'  stated  in  the 
presence  of  sereral  other  members  of  the 
Jur7,  irtiile  consldolng  certain  testimony 
bearing  npon  flie  good  character  of  the  de- 
fendant, that  Qie  witnesses  who  testified  to 
such  good  character  were  members  of  the 
Chinese  masons  and  they  would  naturaUy 
testify  to  the  good  character  of  the  defend- 
ant Another  jonur  stated:  "Yes,  he  knew 
It  to  be  ft  tact  that  these  witnesses  who  tes- 
tified as  aforesaid,  to  the  good  character  of 
defendant,  were  Chinese  masons."  That  no 
evidence  was  offered  or  lec^ved  upon  the 
trial  sbowiog  or  tending  to  show  that  such 
witnesses  belonged  to'  the  Chinese  masons. 

The  fifth  alleged  error  Is  based  npon  the 
order  refoatng  a  new  trial,  because  of  new- 
ly discovered  evidence,  In  the  particular 
shown  In  the  affidavits  in  the  record. 

The  foregoing  alleged  errors  were  discuss* 
ed  in  the  bAet  and  at  the  bar  and  will  be 
considered  in  the  order  stated  abov& 

[1-S]  Baker  waa  a  deputy  tdxexiSt  and  as 
such  arrested  the  detakdant  npon  a  warrant 
placed  In  his  hands  for  service.  After  the 
arrest  was  made,  npon  the  request  of  the  de> 
fendant  the  officer  accompanied  him  to  the 
place  of  business  of  his  friend,  and  while 
there  the  defendant  left  with  his  friend  cer- 
tain contents  of  bis  pockets,  consisting  of  a 
sum  of  money,  a  comb,  eyeglass,  and  a  key. 
The  witness  was  examined  as  to  the  char- 
acter of  money  the  defendant  had  in  Ms  pos- 
session, and  he  described  the  money  as  con- 
sisting of  "four  silver  dollars,  two  halves, 
and  two  quarters,  *  *  *  and  then  he  had 
taken  out  some  greenback  bills,  one  had  the 
figure  '5'  and  a  'V  on  It,  and  the  other  one 
I  couldn't  see  what  the  number  was  on  it, 
but  there  was  two  and  probably  more,  but 
there  was  two  I  am  sure  of,  the  one  $5  bill, 
and  the  otbo*  one,  he  laid  them  down  also. 
•  •  •  "  They  were  not  In  defendant's  purse 
but  were  loose  in  his  pocket 

The  prosecuting  witness  had  iHrevlously 
testified  that  at  the  time  of  the  robbery  he 
was  robbed  of  four  95  bills  and  certain  silver 
money,  all  aggregating  the  sum  of  $53.15. 
The  defendant  testified  that  he  deposited 
with  his  friend,  while  in  the  custody  of  the 
deputy  sherlfT,  $9.90,  all  In  silver.  Appellant 
contends  that  the  testimony  given  by  the  wit- 
ness Baker  as  to  the  character  of  the  money 
In  the  possession  of  the  defendant  corre- 
sponded minutely  with  that  given  by  the  proe- 
ecutlng  witness  and  therefore  shows  a  feeling 
of  deep  prejudice  against  the  defendant 
The  record  falls  to  show  a  minute  re- 
sembleoce  between  the  money  described  by 
the  prosecuting  witness  and  that  described 
by  the  deputy  sheriff,  In  amounts.  To  give 
the  amounts  mentioned     the  (bepvts  sheriff 


the  greatest  possible  sum,  we  have  three 
95  bUlB  and  95.60  in  aUver.  92a60  in  all, 
while  four  95  hills  and  933.15  silver,  958.15 
In  all,  were  testified  to  have  been  taken  from 
the  prosecuting  witness.  Tba  record  dis- 
closes a  wide  variance  In  the  sum  taka  at 
file  robbery  "and  tiie  mm  found  In  the  pos- 
session of  defttdant  No  merit  appears  In 
this  contention.  Did  the  court  err  In  pladng 
the  Jury  in  charge  of  a  bailiff  because  socb 
baUlff  Is  a  witness  fCr  the  prosecutUm  and 
was  the  regular  officer  who  arrested  the  de- 
fendant on  the  diaive  and  acquired  knowl- 
edge of  all  the  facts  to  which  he  was  called 
to  testify  only  through  making  the  arrest? 
Would  these  conditions  disqualify  the  wltnes 
from  acting  as  the  Jury  bailiff?  We  fblnk 
not  The  mere  fact  that  the  depnfy  shoifl 
happmed  to  be  a  witness  for  the  proaecotloD 
would  not  disqualify  him  from  keeping  the 
Jury  In  hla  custody.  State  v.  Shores,  31  W. 
Ta.  491,  7  S.  E.  413,  13  Am.  St  Bep.  881; 
State  V.  Bosencrans,  9  N.  D.  163,  82  N.  V. 
422;  12  Cyc  670;  and  note  S6. 

Tia  defendant  had  notice  that  Baker 
would  be  a  witness  for  the  prosecntlon.  or 
might  have  bad  such  notice  from  the  sub- 
poena filed  In  the  cas&  He  had  actnal  knowl- 
edge of  that  ftict  when  Baker  had  bera  on 
the  witness  stand  and  had  testified.  No 
claim  is  made  that  deCmdant  raised  any  ob- 
jection to  the  witness  taking  charge  of  the 
Jury  untU  after  a  verdict  was  returned.  The 
objection  npon  the  grounds  stated  In  the  mo- 
tion for  a  new  trial,  then,  after  the  verdict 
was  returned,  came  too  late ;  defendant  must 
be  deemed  to  have  waived  the  objectkm  when 
the  motion  was  madfc 

[i-l]  The  second  grounds  for  complaint  are 
based  upon  the  misconduct  of  the  bailiff  in 
permitting  the  Jury  in  his  custody  to  sepa- 
rate during  the  course  of  the  trlaL  The  affi- 
davits presenting  the  record  upon  this  ques- 
tion are  to  the  effect  that  during  the  course 
of  the  trial,  and  before  the  cause  was  sub- 
mitted to  the  Jury,  the  bailiff  in  charge  took 
one  Zook,  a  Juror,  from  the  room,  where  the 
Jurors  were  being  kept  together,  and  sepa- 
rated him  from  the  other  Jurors  tor  from  20 
to  30  minutes;  and  rebutting  affidavits  to 
the  effect  that  Zook  had  an  injured  and 
wounded  arm.  That  on  the  occadon  lef^- 
red  to  in  the  first-mentioned  affidavits  It 
became  necessary  to  have  the  wounds  dress- 
ed. That  the  wife  of  the  Juror  was  called 
to'  dress  the  wound  and  did  dress  the  wound. 
That  to  dress  the  wound  it  became  neces- 
sary to  have  the  Juror  go  to  another,  room 
from  that  occupied  by  the  Juiy.  That  the 
members  of  the  Jury,  the  Judge  of  the  court 
and  the  counsel  tor  boOi  parties  had  full 
knowledge  of  these  facts  and  no  objections 
were  raised  thereto.  That  during  the  time 
the  Juror  was  so  absent  and  seiMuated  from 
the  other  Jurors,  no  Intlmatton  of  tbe  case 
was  made  by  any  oob  te  die  Jotor  nor  ^  him 
to  any  perwuL 
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It  to  cfHitended  by  appellant  that,  from 
tbe  mere  fact  of  separation,  the  court  will 
presDme  prejudice  resulted  to  tbe  defendant. 
That,  sach  fact  appearing  upon  the  hearing  of 
a  motion  for  a  new  trial,  the  order  refos- 
Ittg  a  new  trial  Is  reversible  error.  "The  Ju- 
rors sworn  to  try  an  action  maj,  at  any  time 
before  the  submission  ot  the  cause  to  the 
jury,  In  the  discretion  of  the  court,  be  per- 
mitted to  separate  or  be  kept  in  chai^  of  a 
proper  officer.  *  *  *  At  tbe  written  re- 
quest of  the  district  attorney  or  of  counsel 
for  defendant,  the  court  shall  direct  the  Jury 
to  be  kept  together  in  charge  of  an  officer. 
*  *  * "  Paragraph  M9,  Penal  Code,  Ariz. 
190L 

The  record  nowhere  indicates  that  any 
written  request  made  it  mandatory  upon  the 
court  to  keep  the  Jury  together.  Appellant 
does  not  so  contend,  but  he  bases  his  conten- 
tion of  error  upon  the  fact  that  the  court 
ordered  the  Jurors  kept  together  during  the 
progress  of  the  trial ;  and,  that  order  haTlng 
been  made,  it  was  error  for  tbe  balUft  to 
permit  them  to  sqnrate.  In  the  first  in- 
stance, no  written  request  having  been  made, 
It  lay  in  th«  sound  discretion  of  the  court 
vbetha  or  not  the  Jniors  would  be  kept 
together  dnring  the  courae  <xC  the  triaL 
When  the  order  was  mad^  it  became  the 
daty  of  the  bailiff  and  the  Jurors  to  observe 
lb  A  ftdlure  to  observe  tbe  order  wonld  sab* 
Ject  Oie  person  so  failing  to  punishm^t  for 
contempt 

The  power  to  exercise  the  discretion  to 
keq)  the  Jnry  together  or  allow  the  Jurors  to 
separate  was  not  exhausted  when  the  court 
made  the  order  to  ke«v  the  Jurors  together* 
but  that  aattaorlty  contitnoea  during  tbe 
course  of  the  trial,  until  the  cause  was  final- 
ly submitted  to  tbe  Jury  to  dellbente  upon 
tbeir  verdict  In  the  ezerdse  of  tbe  sound 
ihscretlOD,  the  court  was  acting  wholly  with- 
in its  powers  when  the  Jnnur  Zook  was  per- 
mitted to  be  B^iarated  from  tike  otAer  Jurors. 
If  tbe  separation  took  place  In  'violation  of 
tbe  order  to  keep  the  Jurors  together,  tbe 
court's  attention  was  directed  to  such  vio- 
lation by  tbe  motion  for  a  new  trial  and,  up- 
on  tbe  hearing  of  such  motion,  was  Informed 
of  tbe  cause  of  such  separation.  In  either 
Instance  this  appellant  was  interested  only  In 
so  much  that  his  rights  were  not  In  the  least 
prejudiced  thereby,  and  be  has  not  shown, 
nor  attempted  to  show,  wherein  he  has  been 
prejudiced.  We  will  not  review  an  act  of  the 
lower  court  in  the  exerdse  of  a  discretion 
reposed  in  that  court,  except  where  an  abuse 
of  tbe  discretion  Is  made  to  clearly  appear. 
Sach  abuse  does  not  appear  In  this  record. 

[7]  The  third  error  of  which  appellant  con- 
teDds  la  that  the  verdict  Is  contrary  to  the 
eTldenc&  It  is  contended  by  the  appellant 
tbat  the  evidence  Introduced  by  him  In  sup* 
port  of  an  alibi  Is  conclnslTe  of  the  fact  that 
tppellant  was  not  and  could  not  have  beoi 
presoit  at  tl»  tlras  and  ^ooe  <tf  the  commis- 


sion of  the  robbery.  The  record  dlsdoees 
that  substantial  evidence  was  given  before 
the  Jnry  tending  to  prove  that  the  defendant, 
with  three  friends,  was  engaged  In  a  game  of 
cards  at  a  place  distant  from  the  scene  of 
the  robbery  from  about  10  o'clock  p.  m.  to 
about  2  o'clock  a.  m.,  from  which  room  de- 
fendant did  not  leave  during  that  time,  and 
that  the  robbery  occurred  in  an  alley,  some 
distance  from  the  house  in  which  the  card 
game  was  in  progress,  between  10  and  11 
o'clock  that  same  night  These  facts  were 
teAifled  to  by  the  defendant  and  fully  cor- 
roborated by  the  three  friends.  Upon  the 
other  hand,  the  person  robbed  testified  that, 
after  he  was  struck  and  partially  or  wholly 
down  on  tbe  ground,  he  recognized  the  de- 
fendant by  his  features,  bending  over  him 
and  searching  his  pockets.  Another  witness 
came  out  of  a  door  near  the  scene  of  the 
robbery  shortly  after  he  heard  a  call  in 
Chinese  for  help  and  the  word  "robbed"  In 
Chinese  and  recognized  the  defendant  a  short 
distance  from  where  tbe  person  robbed  lay, 
and  the  defendant  was  going  away  troax  such 
person.  The  testtmony  of  tJizee  or  four  oth- 
er witnesses  was  <^ered  by  tbe  prosecution 
tending  to  contradict  the  witnesses  for  the 
defense  and  tending  to  prove  that  no  game 
cards  was  played  at  tbe  place  mentioned 
by  the  defendant  and  his  witnesses,  or  by 
imy  persons,  on  the  night  in  question.  At 
different  hours  of  that  nlg^t  between  8  p.  m, 
KoA  2  a.  m.  tbe  different  witnesses  visited  the 
particular  room,  some  of  them  hunting  a 
game  of  cards,  and  th^  found  no  one  at 
that  room  tliat  night  The  whole  matter  re- 
solves its^  into  a  cass  of  conflict  ot  evi- 
dence^ The  record  presents  substantial  evi- 
dence In  snpport.of  Uie  fact  that  the  defend- 
ant was  present  at  the  time  and  place  of  tlie 
robbery. 

[1]  In  case  of  a  conflict  of  the  evidenoe  upon 
a  material  question,  sndi  as  liwe  is  present,  it 
is  the  province  of  thfl  Jury  to  find  tlie  fact  from 
all  the  evidence  bef(»e  them;  and  when  th^ 
have  so  found,  and  tbe  record  Oiacloses  any 
substantial  evldenoe  in  support  of  the  finding 
of  the  Jnry,  such  finding  will  not  be  dis- 
turbed because  of  the  conflict  The  Jury  aro 
made  by  law  sole  Judges  of  the  credibility  ot 
the  witnesses  and  of  tbe  weight  and  effect 
to  be  given  to  tbe  testimony  to  establish  any 
fact  in  support  of  which  such  testimony  Is 
offered.  The  Jury  have  all  the  witnesses  be- 
fore them  and  can  observe  their  manner 
while  testifying  and  therefrom  better  Judge 
the  truth  of  tbe  statements  made  than  any 
person  who  may  read  the  words  of  the  wit- 
nesses as  fonnd  in  the  record.  We  are  not 
Justified  in  Interfering  with  the  verdict  while 
the  record  contains  substantial  evidence  in 
Its  support 

[I]  The  misconduct  of  the  Jury  while  de- 
lib^atlng  upon  a  verdict  Is  complained  of  as 
a  fourth  alleged  error.  The  grounds  for  com- 
plaint on  presented  by  affidavits  disclosing 
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that,  wUle  tbe  Jary  were  d^benttng  upon 
tbelr  verdict  and  bad  under  consideration 
tbe  weight  and  effect  to  be  gLvai  teatlnuKiy 
relating  to  the  prevloos  good  character  of 
the  defendant,  Joror  R^ly,  contending  that 
no  eifect  shoidd  be  given  to  audi  testimony, 
stated  "that  the  testlmonj  of  Sidner  Krcb 
and  Lenard  Topp,  and  others  who  testified 
as  witnesses  m  the  part  of  the  defense  to  the 
good  eharactra  of  the  defendant,  were  mem- 
bers of  the  Chinese  masons  and  would  nat^ 
urally  testify  to  said  character  on  account  ot 
being  members  of  and  masons  <ft  said  lodge." 
Another  juror,  hearing  this  statement  of 
Jaror  Reilly,  said.  "Tes,  he  knew  it  to  be  a 
fact  that  these  witnesses  who  testified  as 
aforesaid  to  the  good  character  of  defendant 
were  Chinese  masons;"  and  no  erldence  of 
the  fact  stated  appeared  in  the  evidence  up- 
on the  trial.  Defendant  contends  that  the 
statements  made  by  the  Juror  to  the  other 
Jurors  were  equivalent  to  the  Jury  receiving 
evidence  out  of  court  upon  a  material  issue 
In  tbe  case,  for  tbe  reason  no  evidence  was 
ofFered  tending  to  establish  the  fact  stated 
by  the  Jurors  as  within  tbelr  knowledge. 

Paragraph  988,  Penal  Code  Ariz.  ISOl,  spec- 
ifies the  grounds  upon  which  a  new  trial 
must  be  granted  a  defendant,  when  he  lias 
been  convicted  of  a  criminal  oBenae,  upoa  his 
applying  therefor.  The  tenth  ground  set 
forth  In  that  statute  Is,  "(10)  Where  the  Jury, 
after  having  retired  to  deliberate  upon  the 
case,  liave  received  other  testimony ;  •  ♦  •  » 
and  the  eleventh,  "When,  from  any  miscon- 
duct of  the  Jury,  the  court  is  of  opinion  that 
the  defendant  has  not  received  a  fair  and 
Impartial  trial."  Appellant  lias  based  his 
argument  upon  the  assumption  that  the  state- 
ments made  by  the  Jurors  amount  to  the 
Jury  having  received  other  tesUmony;  that 
these  statements  made  by  the  Jurors  must 
necessarily  amount  to  receipt  ot  other  testi- 
mony. No  attempt  Is  made  to  show  that  any 
Juror  was  influenced  by  the  statements.  Ap- 
pellant cites  Ysagulrre  v.  State,  42  Tex.  Cr. 
R.  253,  58  S.  W.  1005;  Hudson  v.  State,  9 
Yerg.  (Tenn.)  408;  Donston  v.  State,  6 
Humph.  (Tenn.)  276;  Booby  v.  State,  4  Terg. 
<Tenn.)  Ill;  Sam  v.  State,  1  Swan  (Tenn.) 
61 ;  State  v.  Tllghman,  33  N.  C.  513 ;  and 
Crawford  v.  State,  2  Terg.  (Tenn.)  60,  24 
Am.  Dec.  467 — ^In  sui^rt  of  the  rule  that.  If 
a  Jury  after  retiring  to  consider  their  ver- 
dict hear  other  testimony.  It  will  form  a 
ground  for  a  new  trial,  and  that,  the  Act 
appearing,  prejudice  to  the  defendant  will 
he  presumed,  and  a  new  trial  will  be  ordered. 
We  think  these  anthoritlea  support  the  prop- 
osltlon  that  prejudice  must  be  shown  or  snffl- 
dent  groand  must  appear  for  presuming  prej- 
udice to  authorize  interference  with  the  ver- 
dict on  account  of  such  matters.  State  t. 
Woodson,  41  Iowa,  425.  However  that  may 
be,  subdivision  11  ot  paragraph  988,  supra, 
is  controlling  within  this  Jnrlsdlctlou  upon 
that  question  and  clearly  leaves  the  matter 


of  the  mlscfmdnct  of  tbe  Jnry  to  be  Inquired 
Into  and  only  requires  the  court  to  grant  a 
new  trial  In  cases  of  this  Und  what  of  OBtn- 
ton  the  def aidant  has  not  lecdved  a  fair  and 
Impartial  trlaL 

The  affidavits  In  On  caoae  at  bar  stanpir 
state  the  fact  that  the  wltneaaes  who  testified 
to  the  good  diaracter  of  the  defendant  wre 
Chinese  masons,  and  In  tbe  opinion  of  one  ot 
the  affiants  they  would  naturally  give  the 
dtfmdant  a  good  character.  The  afBdavita 
do  not  attempt  to  show  that  the  defendant 
was  known  to  be  a  Chinese  mason,  nor  tbat 
it  Is  common  knowledge  in  the*  communlt7 
that  all  Chinese  masons  habitually  give  de- 
fendants charged  with  a  crime  a  good  char- 
acter. No  attempt  is  made  to  show  that  the 
Jury  did  or  did  not  believe  the  good  character 
of  the  defendant  was  established  by  the  evi- 
dence of  such  witnesses.  No  proof  was  offer- 
ed tending  to  establish  such  fact,  and  the 
court  could  not  Judge  from  the  verdict  of  the 
Jnry  as  rendered,  being  that  of  guilty,  an; 
more  than  it  could  Judge  had  It  been  not 
guilty,  as  to  what  conclusion  the  Jury  may 
have  arrived  at  upon  the  question  of  good 
character  of  the  defendant  The  verdict  of 
guUty  is  as  consistent  with  a  finding  of  pre- 
vious good  character  as  a  verdict  of  not 
guilty.  Tbe  appellant  failed  to  show  to  the 
trial  court  that  be  had  been  In  the  least  prej- 
udiced by  the  alleged  statements  of  the  Ju- 
rors, and  therefore  no  error  appears  in  the 
order  refusing  a  new  trial.  Austin  v.  State, 
42  Tex.  355;  State  v.  Olds,  106  Iowa,  110, 
76  N.  W.  644;  State  v.  Woodson,  41  Iowa, 
425;  State  v.  Burton,  66  Kan.  704,  70  Pac. 
640;  State  v.  Beam,  1  Kan.  App.  688,  42 
Pac.  894;  Irvine  v.  State,  104  Tenn.  13*A 
66  S.  W.  845 ;  Ray  v.  State,  35  Tex.  Cr.  B. 
364,  33  S.  W.  869;  Hargrove  v.  State,  33  Tex. 
Cr.  R.  431,  26  S.  W.  993 ;  State  v.  Lowe,  67 
Kan.  183,  72  Pac.  624;  State  v.  Duncan,  70 
Kan.  883,  78  Pac.  427 ;  Moore  v.  People,  2tf 
Colo.  213,  57  Pac  867;  Taylor  v.  State,  62 
Miss.  84 ;  State  v.  Sprague,  149  Mo.  425,  60 
S.  W.  1117;  Arnwlne  v.  State,  54  Tex.  Cr. 
R.  213,  114  S.  W.  796. 

[10,11]  The  next  contention  to  he  noticed 
Is  the  claim  that  defendant's  motion  for  a 
new  trial  ought  to  have  been  granted  because 
of  the  new  evidence  discovered.  One  of  the 
grounds  for  a  new  trial  provided  by  para- 
graph 988,  P.  a  Ariz.  1001,  subd.  13,  Is: 
"When  new  evidence  is  discovered  mat^ial 
to  the  defendant,  and  which  he  could  not 
with  reasonable  diligence  have  discovered 
and  produced  at  tbe  trial,"  a  new  trial  moat 
be  granted.  The  app^nt  In  support  ot  this 
ground  ot  his  motion  produced  the  affidavits 
of  Bobert  Birch  and  li.  R.  DulT  to  the  effect 
.that  a  few  days  before  the  date  of  tbe  al- 
leged robbery  these  witnesses  saw  the  pros- 
ecuting witness,  Gin  Chung,  who  then  seoned 
lame  In  his  ba^  and  when  asked  what  was 
the  matter  witb  him  repUed  that  he  fell 
down  a  cellar  and  Injured  his  back  so  that 
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1  not  been  able  to  work  for  BereraJ 
The  affldavlta  all^  that  defendant 
t  know  of  tbe  eziBtoice  of  thla  Act 
ifter  tbe  trial  ms  completed.  The 
its  of  Charles  K.  Scholey,  O.  D.  Boyoe, 
.  N.  Andrews  were  produced  to  the  ef- 
at  on  the  day  of  and  after  conviction 
defendant,  the  im)seciitli«  witness, 
mng,  in  reply  to  a  question  by  the  at- 
for  the  defendant  as  to  who  hit  and 
said  witness,  replied  that  he  did  not 
who  hit  and  robbed  him. 
eTlden(»  in  tbe  case,  upon  the  facts 
ed  by  these  affidavits,  Is  to  the  effect 
be  prosecuting  witness,  Qin  Chung, 
id  an  Injury  to  bis  back  at  the  time 
robbery,  and  also  tbat  he  kiww  the 
ant  robbed  him  and  lie  was  hit  Im- 
«ly  before  he  was  robbed.  The  newly 
>red  evidence  could  have  no  other  ef- 
lan  to  contradict  the  testimony  of  tbe 
ating  witness  In  these  particulars, 
act  that  the  prosecuting  witness  had 
two  or  three  days  before  the  robbery, 
e  had  fallen  into  a  cellar  and  injured 
ck  cannot  be  claimed  as  newly  dls- 
d  evidence  by  the  defendant,  if  it  can 
isidered  evidence  at  all.  Defendant 
1  that  evidence  by  his  witness  Holt, 
>3tlfled  directly  that  Gin  Chung  had  so 
.  and  the  evidence  was  admitted  over 
jectiou  of  the  prosecution.  The  defend- 
ust  be  presumed  to  have  received  the 
:  of  the  evidence  thus  conflicting  with 
F  the  prosecution  upon  that  point  We 
3f  no  rule  that  JusUQes  a  new  trial  up- 
!  discovery  of  additional  witnesses  to 
presented  at  tbe  triaL  The  evidence, 
record  stands.  Is  at  most  clearly  cumu- 
upon  this  point  Its  purpose  was  to 
diet  and  impeach  the  testimony  of 
bung.  This  witness  had  testified  to  a 
dictory  state  of  facts,  it  is  true,  but 
i  not  Interrogated  concerning  any  state* 
made  by  him  out  of  court  conflicting 
lis  evidence  given  in  court,  and  there- 
Lot  being  a  party  to  the  cause,  bis  state- 
made  out  of  court  are  strictly  hearsay 
ladmissible.  Contradictory  statements 
by  a  witness  when  not  under  oath  be- 
relevant  and  material  only  for  tbe  pur- 
of  Imfwachment  unless  the  witness  is 
ty  and  the  statements  are  against  in- 
We  know  of  no  exception  to  the 
hat  would  otherwise  make  them  rete- 
Unless  the  evidence  is  material,  it  fur- 
no  grounds  for  a  new  trial,  under 
atute.  Paragraph  088,  aubd.  18,  P.  C. 
1901. 

contradictory  statement  claimed  to 
been  made  by  the  prosecuting  witness 
Krmltted  to  be  shown  by  one  of  de- 
al's witnesses,  when  it  ought  to  have 
excluded;  but  because  the  court  er- 
asly  admitted  the  evidence  in  one  in- 
i  is  no  excuse  tta  the  court  to  vacate 


the  Terdiet  and  annul  tbe  trial  In  ord«r  that 
the  former  orror  may  be  repeated,  or  that  de- 
fmdant  may  lay  a  suflBdent  predicate  for  its 
l»oper  introduction.  The  same  is  applica- 
ble to  the  statements  made  b7  tba  proaecnt- 
ing  witness  after  the  trial  in  answer  to  the 
question  who  hit  and  nrfibed  talm,  when  he 
answered  that  he  did  not  know.  Such  a 
sbitement  was  contradictory  of  bis  evidence 
given  at  the  trial  and  could  not  have  been 
introduced  at  the  trial  for  the  same  reason 
his  other  statements  as  to  how  his  back  be- 
came Injured,  and  for  further  reason  at 
the  time  of  the  trial  he  bad  not  made  this 
last  contradictory  statement,  and  no  predi- 
cate could  be  laid  so  aa  to  make  It  reilevant 
at  aU. 

[12]  Beside  tliese  reasons,  if  we  concede 
the  alleged  newly  discovered  witnesses  and 
facts  were  admissible  as  evidence  as  con- 
tended by  appellant,  such  facts  as  evidence 
are  of  an  impeaching  and  cumulative  char- 
acter and  not  of  a  nature  reasonably  cal- 
culated to  change  the  result  of  the  trial. 
The  rule  is  well  settled  that  a  new  trial 
will  not  be  granted  for  such  newly  discovered 
evidence.  Armstrong  v.  Yakima  Hotel  Co. 
(Wash.)  135  Pac.  233. 

[13]  Tbe  appellant  complains  of  the  mis- 
conduct of  the  county  attorney  In  his  pres- 
entation of  the  cause  to  the  Jury  in  argu- 
ment Tbe  only  record  we  have  before  us 
disclosing  any  such  misconduct  Is  tbe  state- 
ment contained  in  the  eighteenth  paragraph 
of  the  motion  for  a  new  trial,  and  which  Is 
also  designated  as  one  of  the  assignments 
of  error.  This  document  was  verified  by  ap- 
pellant's attorney.  The  record  Is  not  other- 
wise preserved  nor  authenticated.  Tbe  re- 
quirements of  the  law  have  -  not  been  ol>- 
served  so  as  to  make  the  statement  com- 
plained of  a  part  of  the  record  Justifying 
our  consideration  of  the  question,  and  for 
that  reason  we  presume  the  error,  if  any, 
has  been  waived  by  appellant;  he  not  hav- 
ing preserved  such  record  as  we  may  ex- 
amine. 

A  full,  careful  examination  of  tbe  entire 
record  before  us  has  foiled  to  disclose  any 
reversible  error,  and  the  Judgment  appealed 
from  is  affirmed. 

FRANEUN,  a  J.,  and  ROSS,  J.,  concur. 


VARBELL  T.  OREEMLEO  COUNTY. 

(Supreme  Court  of  Arizona.    Dec.  1,  1918.) 

1.  Counties  (8  121*)— Vauditt— Mtjtoalitt. 

A  resolution  by  the  aupervisoPB  of  a  county, 
that  plaintiff  be  engaged  to  saperjntend  the 
construction  of  a  courtnouse  at  an  agreed  com- 
pensatioo,  does  not  constitute  a  contract,  but 
IS  a  mere  offer,  and,  where  defendant  did  not 
agree  to  act  as  ■opeiintendent  during  the  entire 
period  of  construction,  although  ae  entued 


3 


ii«r  cuaa  sm  mim  toplo  and  lecUon  NUMBER  in  Dae.  Dig.  ft  Am.  Olg.  Kejr-No.  SarlM  ft  Bap'r  Indtxw 


Digitized 


638 


186  FAUIFIO 


BEPOBTEB 


(Azb. 


npoh  the  dtediarge  of  the  dotleB,  the  county 
may  dismim  him. 

[Ed.  Note.— For  other  cases,  see  Counties, 
CeDt.  Dig.  i  183;  Dec.  Dig.  «  121.*] 

2.  CoNTBAOTS  (I  170*)— GonancBuonoH— GoN- 
STKUCnON  ofFabtus. 

Where  plaintiff  acted  as  snperlatendent  of 

the  coQstnictloD  of  a  courthouse  under  a  resoln- 
tioD  employing  him  at  a  compensation  equal  to 
5  per  cent  of  the  contract  price,  and  both 

filalndff  Bnd  the  BUpervisors  constnted  the  reso- 
atiun  as  pioviding  that  75  per  cent,  of  the 
compenaation  should  become  due  upon  the  es- 
timate of  the  work  and  material  in  place  in  the 
building  as  made  by  the  superintendent,  plain- 
tiff, havini?  been  discharged,  Is  entitled  to  re- 
cover as  damages  S  per  cent,  of  the  estimated 
coat  of  labor  and  material  put  into  the  building 
during  his  superinteDdency. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  763;  Dec.  Dig.  j  170.»] 

Appeal  from  Superior  Court,  Greenlee  Coun- 
ty; F.  B.  Lalne,  Judge. 

Action  by  J.  A.  Farrell  against  tlie  County 
of  Greenlee,  which  coanterclalmed.  From  a 
Judgment  for  defendant,  plalntlfl  appeals. 
Affirmed. 

H  Kearney,  of  CUfton,  for  appellant  B. 
V.  Horton,  Co.  Atty.,  and  W.  O.  KteFarland, 
both  of  Gllfbxt,  tttr  appellee. 

BOSS,  J.  The  appellee  had  let  a  contract 
for  the  conatnictlon  of  a  courthouse  and  Jail 
at  the  aereed  prlee  of  f4S,000.  The  board  of 
Buperrisors  emplpyed  appellant  to  snperln- 
tend  the  work  of  construction  by  Ita  resoln* 
tlon  of  date  January  17,  1912,  which  resolu- 
tion Is  as  follows:  "Upon  motion  of  B.  F. 
Billlngsley,  seconded  by  Geo.  Webster,  It  was 
ordered  that  J.  A.  Farrell  be  employed  to  su- 
perintend the  construction  of  the  courthouse 
and  Jail  at  a  compensation  equal  to  6  per 
cent  of  the  amount  of  contract  price  (less 
amount  already  expended).  Said  employ- 
ment of  J.  A.  Farrell  shall  be  effective  and 
become  of  force  and  virtue  January  17,  1912. 
It  Is  further  ordered  that  the  clerk  of  the 
board  notify  Mr.  Farrell  of  the  above  motion 
In  writing."  The  appellant  performed  serv- 
ices under  the  resolution  until  February  17, 
1912,  when  he  was  discharged  by  the  board. 
On  February  29,  1912,  appellant  filed  his  de- 
mand against  the  county  with  the  board  of 
supervisors  for  a  breach  of  the  contract 
claiming  bis  damages  at  6  per  cent  of  the 
contract  price,  less  amount  already  In  build- 
ings. He  showed  in  his  demand  that  he  had 
been  paid  $469.51  on  account  and  claimed  a 
balance  of  $1,553.22.  He  filed  this  snlt  March 
14,  1912,  for  the  above-stated  balance.  The 
appellee,  in  its  answer,  among  other  things, 
set  up  a  counterclaim  for  $844.41,  claiming 
that  it  overpaid  appellant  that  amount  in  the 
estimate  of  $469.51.  The  court  found  that 
there  was  no  breach  of  the  contract  when 
the  board  discharged  the  appellant  and  also 
found  that  appellant  was  overpaid  In  the 
sum  of  $257.25.  The  appellant  prosecntea 
this  appeal  from  the  Judgment 


[1]  The  resolution  of  date  January  17, 
1912,  cannot  be  said  to  be  a  contnet  of  em- 
ployment At  most  It  Is  an  offer  of  emptoj- 
ment  "A  promise  Is  a  good  amOaetatioa 
for  a  promise"  (1  Parsons,  Cent  [9th  EdJ 
486);  but  the  record  fella  to  show  that  appel' 
lant  promised  to  do  anything.  The  com- 
plaint aUegea  tttat  "the  board  of  mpervlson 
of  said  Greenlee  county  duly  passed  a  rescAn* 
tlon,  whmln  and  whereby  said  county  at- 
ployed  and  stored  Into  a  contract  with  tUs 
plaintiff  to  superintend  the  construction  of 
said  o>urthouae  and  Jail";  but  there  is  no 
allegation  that  appelant  agreed  to  accept 
such  employment  In  Togel  t.  Pekoe,  157 
111.  339,  342,  42  N.  EL  886,  SO  L.  B.  A  491. 
493,  the  court  said:  "It  Is  a  general  mle, 
w^  understood,  that  a  contract  between 
parties  must  be  mutual.  Weaver  v.  Weaver, 
109  IlL  288;  Chltty,  Contr.  IB;  Bishop. 
Contr.  {  78,  p.  32;  Tucker  v.  Woods,  12  Johns. 
(N.  T.)  190,  7  Am.  Dec.  305.  In  the  case 
last  cited  it  Is  said:  'In  contracts,  where  the 
promise  of  the  one  party  Is  the  consideration 
for  the  promise  of  the  other,  promises  must 
be  concurrent  and  obligatory  upon  both  at 
the  same  time.'  1  Chltty,  Cont  297;  Liv- 
ingston V.  Refers,  1  Caines  (N.  Y.)  584.  In 
Chltty  on  Contracts,  supra,  the  author  says: 
•The  agreement  as  before  observed,  must,  In 
general,  be  obligatory  upon  both  parties. 
There  are  several  cases  satisfoctoiily  estab- 
lishing that  if  the  one  party  never  was 
bound,  on  his  part  to  do  Che  act  which  forms 
the  consideration  for  the  promise  of  the 
other,  the  agreement  is  void  for  want  of 
mutuality.'  In  Wharton  on  Contracts,  S  2, 
the  author  says:  *The  parties  to  a  con- 
tract therefore,  must  be  both  bound.  Sup- 
posing that,  if  one  promises  in  consideration 
of  the  promise  of  the  other,  the  one  Is  not 
bound  unless  the  other  Is  bound.  A  prom- 
ise to  do  a  thing  on  an  executed  considera- 
tion is  not  a  contract  nor  is  a  promise  to  do 
a  thing  In  consideration  of  an  Ul^al  or  im- 
possible engagement  on  the  other  side.  With- 
out this  reciprocal  obligation  no  contract 
can  be  constituted.* " 

[2]  There  Is  no  provision  in  the  board's 
resolution  as  to  when  or  how  appellant's 
compensation  should  be  paid;  but  both  par- 
ties construed  the  resolution  as  providing 
that  76  per  cent  of  the  compensation  shonld 
become  due  and  payable  upon  the  estimates 
of  work  and  material  in  place  In  the  build- 
ings as  made  by  the  superintendent  The 
appellant  so  figured  his  compensation  In  his 
demand  against  the  county,  and  it  was  al- 
lowed by  the  board  of  roper  visors  on  that 
basis.  ThuB  It  is  seen  that  the  contract  was 
divisible  In  the  sense  that  It  had  been  given 
the  practical  construction  by  both  parties 
as  requiring  partial  payments  upon  esti- 
mates as  made  by  the  supolntaidrat  There- 
fbre  the  damages  sustained  by  aivdlant  may 
be  reckoned  as  6  per  cent  of  the  estimated 
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bor  aod  material  pnt  Into  building 
ts  soperintendency — from  January 
)niarT  17,  1912.   A  finding  of  the 

0  that  effect 

ployment  of  appellant  was  evldene- 
DlDute  entry  on  the  records  of  the 
anpervlsors,  and  was  a  unilateral 
ji  that  the  board  undertook  to  bind 
f  to  employ  the  appellant  to  super- 
le  construction  of  buildings,  and 
m  5  per  cent  commission  therefor; 

is  nothing  In  the  contract  binding 
lant  to  render  his  services.  The 

also  alleges  a  unilateral  contract. 

a  lack  of  mutuality  In  the  con- 
he  appellant  did  not  agree  to  do 

As  we  have  seen,  the  parties  to  It 
rued  it  as  divisible  inasmuch  as  ap- 
as  to  be  i)aid  from  time  to  time 
nates  made  by  himself  as  superln- 
The  appellant  was  not  obligated  by 
ment  of  his  to  remain  In  the  serv- 

1  county  until  the  buildings  were 
,  and.  that  being  true,  the  county 
t)erty  to  dispose  of  his  service  he- 
K>mpletlon  of  the  buildings,  and  a 
of  bis  wages  at  the  agreed  price 
le  of  his  discharge  is  the  extent  of 
tlon.  The  court  decided  that  the 
supervisors,  under  the  terms  of  Its 
,  violated  no  rights  of  appellant  in 
ig  him,  and  we  conclude  that  the 

right. 

:m  the  Judgment 

:UN,  G.  J.,  coDcnrs. 

NGHAM,  J.  (concurring  specially), 
n  affirming  the  Judgment ;  tny  rea- 
r  from  those  stated  by  the  majorl- 
.  The  action  was  commeuoed  to  re- 
the  breach  of  a  contract  of  employ- 
1  the  wrongful  discharge  is  made 

of  action.  As  a  general  rule  such 
mating  the  contract  of  employment 
ulng,  may  be  commenced  either 
•ly,  at  any  time  during  the  term, 

expiration  of  the  term.  28  Gyc. 
lis  action  was  commenced  imme- 
Fhe  contract  of  employment  relied 
:be  plaintiff  in  his  complaint  was 
tbe  parties  through  the  resolution 
)ard  of  supervisors  of  defendant 
X)unty  January  17,  1912,  acting  for 

county,  and  the  Immediate  accept- 
e  plaintiff  of  the  employment  The 

Is  set  out  In  full  in  the  majority 
nd  need  not  be  repeated  here.  The 

cannot  be  considered  a  contract; 
;Iearly  an  offer  to  contract  depend- 
ui  acceptance  of  its  terms  and  con- 
r  the  ofCeree  before  it  would  be 
;>on  the  county  In  any  event  Con- 
ir  the  present  purposes,  that  the 
mpervlsors  were  acting  within  the 
lielr  authority  to  bind  their  prln- 
coonty.  by  such  a  contract  as  offer- 


ed through  the  resolution,  wben  the  plain- 
tiff received  that  offer,  and,  acting  upon  It, 
assumed  the  duties  of  superintendent,  he 
accepted  the  offer  with  all  Its  conditions,  and. 
If  the  board  of  supervisors  knew  he  began 
the  i>erfonnance  of  such  duties,  the  county 
had  notice  of  his  acceptance  of  the  offered 
contract  By  his  commencing  to  perform  his 
part  of  the  offered  contract  with  notice  of 
that  fact  to  the  other  contracting  party  be- 
fore the  offer  was  withdrawn,  the  plaintiff 
thereby  promised  to  perform  upon  his  part 
all  the  conditions  required  of  him  by  such 
employment,  and  the  offer  and  acceptance 
became  a  contract  mutually  binding  upon 
both  the  parties,  having  for  Its  consideration 
a  promise  for  a  promise.  This  proposition  is 
elementary,  and  needs  no  citation  of  author- 
ities in  its  support 

The  defendant  county,  In  its  answer,  ad- 
mits that  its  board  of  supervisors  did  en- 
ter the  resolution  pleaded  by  plaintiff,  where- 
by they  undertook  to  employ  plaintiff  as  su- 
perintendent of  construction  of  its  courthouse 
and  Jail,  and  alleges  that  said  order  and  em- 
ployment were  illegal  and  unauthorized,  for 
the  reason  that  B.  C.  Heck  was  then  em- 
ployed by  defendant  county  as  architect  and 
superintendent  of  construction  of  Its  court- 
house and  Jail,  and  his  services  bad  not  been 
dispensed  with,  nor  did  the  board  have  the 
authority  to  dispense  with  his  services  as 
such  architect  and  superintendent  without 
the  consent  and  approval  of  the  contractor 
constructing  such  buildings.  It  was  admitted 
that  plaintiff  served  in  the  capacity  of  such 
superintendent  from  January  17  to  February 
17,  1912.  No  defense  is  made  to  the  action, 
for  the  reason  the  contract  of  employment 
was  unilateral. 

Defendant  sets  forth  a  cross-complaint  al- 
leging that  defendant,  on  January  16,  1912, 
employed  the  plaintiff  to  superintend  the 
construction  of  tbe  courthouse  and  Jail  for  a 
commission  of  6  per  cent  on  the  value  of 
the  materials  placed  and  labor  performed  in 
said  construction,  while  he  was  in  the  em- 
ploy of  the  defendant;  that  the  duration  of 
his  employment  was  at  the  pleasure  of  the 
defendant  and  the  plaintiff  served  In  that 
capacity  to  and  including  February  16,  1912; 
that  during  the  term  of  his  service  material 
and  labor  were  placed  In  the  buildings  to 
the  value  of  the  sum  of  $2,500.  On  Febru- 
ary 6,  1912,  plaintiff  presented  his  demand 
to  defendant  for  the  sum  of  ¥469.41,  claim- 
ing that  sum  to  be  three-fourths  of  6  per 
cent  of  the  value  of  labor  and  material  plac- 
ed In  the  construction  of  said  courthouse  to 
said  date;  that  defendant  relying  upon  the 
correctness  of  the  estimate  made,  and  the 
correctness  of  the  plaintlfTs  estimate  of  the 
commissions  due  hlin,  audited  and  paid  plain- 
tiff said  sum  of  $469.41;  that  plaintiff  knew 
that  no  more  than  $2,500  had  been  expended 
on  said  buildings  In  labor  and  material  at 
the  date  of  bis  estimate;  and  he  knew  that 
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DO  greater  sum  tlian  $125  was  due  him  on 
his  commissions.  A  demand  for  Judgment 
in  the  sum  of  $344.41  Is  made  a^inst  the 
plalntUf.  Plaintlif  filed  no  answer  to  the 
counterclaim. 

The  Judgment  la  that  the  plaintiff  take 
nothing,  and  that  the  defendant  have  Judg- 
ment against  the  plaintiff  for  the  sum  of 
$267.26.  From  which  Judgment,  the  platatlfl 
has  appealed. 

The  defendant,  in  its  answer  and  in  its 
counterclaim  set  up  in  Its  croes^mplaint, 
treats  the  transaction  with  this  plaintiff  as  a 
contract  of  employment.  It  defends  upon  the 
grounds  that  the  board  of  supervisors  acted 
without  the  scope  of  their  authority  as  agents 
for  the  county  In  making  the  contract;  also, 
that  the  plaintiff  was  guilty  of  a  breach  of 
the  contract  upon  his  part  In  falling  to  per- 
form the  conditions  of  the  contract;  also, 
plaintiff  was  guilty  of  a  dishonest  perform- 
ance of  his  duty  under  the  contract  in  ren- 
dering a  false  certificate  of  the  work  and 
material  placed  in  idace  In  the  buildings— 
any  or  all  of  which  reasons  appearing  would 
Justify  the  defendant  In  rescinding  the  con- 
tract, and  Justify  his  discharge.  Defendant 
further  alleges  that  when  plaintiff  was  dis- 
charged the  courthouse  and  Jail  were  in 
course  of  construction,  and  at  the  date  of 
the  institution  of  plaintiff's  action  said  build- 
ings were  Incomplete. 

The  board  of  snperrison  of  a  conntj  may 
only  act  for  the  county  within  the  scope  of 
their  authority  as  any  other  agent  may  act 
for  his  prindpaL  The  author!^  of  the  offi- 
cers of  a  county,  while  acting  as  agents  for 
their  county,  receive  Uieir  instructions  from 
the  statutes,  and,  unlike  the  agent  of  an  in- 
divldoal,  all  paitleB  dealing  with  public  offl- 
cers,  while  acting  as  agents  for  the  munici- 
pality, the  county,  or  state  of  which  they  are 
officers,  deal  with  ancb  agents  with  notice  of 
the  limitations  of  the  officers'  authority.  11 
Gyc.  468,  and  note  9L 

The  board  of  superrlsors  la  given  autlwr- 
Ity  to  erect  county  courthouses  and  Jidls  by 
subdivision  9  of  paragraph  973,  Ber.  St 
Aria.  1901.  Their  authority  in  this  particu- 
lar Is  Undted  by  paragraph  986,  Bev.  St 
Ariz.  1901,  thus:  "The  board  must  not  for 
any  pnrpoae  contract  debts  or  liabilities,  ex- 
cept in  pursuance  to  law,  or  under  ordinances 
of  their  own,  adopted  In  accordance  with 
the  powers  herein  [chapter  2,  title  14]  con- 
texieCL" 

Paragraph  97B,  I  49,  of  said  dutpter  pro* 
Tides:  •  •  And  all  erections  ot  re- 
pairs to  and  alteration  in  ai^  county  build- 
ing exceeding  In  value  the  sum  of  one  hun- 
dred dollars,  shall  be  let  by  contract,  after 
adverUsement  made  for  bids  therefbr  tor  not 
leas  than  ten  days  nor  more  than  four  weeks. 
*  *  *  The  board  shall  let  the  contract  to 
the  lowest  blddw,  or  may  reject  aU  bids  and 
readvertlse." 

Paragraph  3560  provides,  where  authority 
Is  given  the  board  of  supervisors  ** «  «  * 


to  erect  or  cause  to  be  erected  or  constructed, 
any  •  •  •  county  or  other  building  or 
structure^  it  shall  be  the  du^  ot  said  •  •  • 
board  of  supervisors  ♦  *  •  to  advertise 
for  plans  and  specifications  in  detail  for  said 
building  or  other  structure,  and  to  state  In 
said  advertisement  the  amount  authorized  by 
law  or  otherwise  to  be  exi>ended  tor  the  oec- 
tlou  of  said  building  or  structure;  and  also 
the  premium  to  be  awarded  to  the  arabUeet 
whose  plans  and  spedflcatlons  for  the  same 
may  be  adopted." 

Paragraph  3061:  "Whenever  the  plans 
and  BpedflcatlouB  of  any  architect  shall  be 
adopted,  BDch  •  •  •  board  of  moervls- 
ora,  *  *  *  so  adoptljig  the  same,  staall, 
before  any  premium  shall  be  awarded  for 
sQch  plans  end  spedflcatlCHU,  require  such 
architect  to  execute  and  file  witJi  •  •  • 
board  of  supervisors  *  *  *  a  good  and 
sufficient  bond,  with  two  sufficient  surdles 
thereto  in  the  penal  sum  of  five  ttiousaod 
dollars,  to  be  approved  by  such  •  •  • 
board  of  supervisors,  •  •  *  and  condi- 
tioned that  within  sixty  days  from  the  date 
of  said  bond,  he  will,  on  presentm^it  to  him, 
enter  into  a  contract  containing  such  provl* 
slons  and  conditions  as  may  be  required  by 
such  •  ♦  •  board  of  supervisors ;  •  •  • 
and  also  conditioned  that  he  will  give  such 
further  bond  to  secure  the  faithful  perform- 
ance of  such  contract,  with  such  sureties  as 
may  be  regulred  of  him,  in  the  event  that 
such  •  *  •  t>oard  of  supervisors  •  •  • 
should  within  sixty  days  require  said  archi- 
tect to  enter  Into  such  contract  to  erect  audi 
building  or  structure  at  the  price  named  In 
the  said  advertisement  to  be  expended  for 
such  purpose.  In  case  said  architect  whose 
plan  and  spedflcatlons  are  adopted  should 
enter  into  such  contract  It  shall  be  the  duty 
of   such    •    •    •    board   of  superrlsora 

•  ♦  •  to  employ  a  competent  architect  or 
superintendent  to  superintend  the  erection 
of  such  building  or  structure  and  to  see  that 
such  plans  and  spedflcatlons  are  faithfully 
carried  out 

"8S62.  All  contracts  entered  Into  by  sudi 

•  •  •  board  of  supervisors  •  •  •  in 
violation  of  the  provldons  of  this  M!t  shall  be 
null  and  vi^d." 

Heck's  plans  and  speelflcatlonB  were  adopt- 
ed, and,  nothing  to  the  contrary  appearing; 
I  presume  the  advertisement  was  properly 
■made,  and  his  premium  properly  awarded. 
Paragraph  8S61  anthorlzea  the  board  of  so* 
pervisors  to  employ  a  compet»it  architect  as 
superintendent  to  superintend  the  erection  of 
such  building  or  structure^  and  to  see  that 
such  plans  and  spedflcationB  are  fglthfnlly 
carried  out,  in  only  one  event — when  the  at> 
chitect,  whose  plans  and  specifications  have 
been  adopted,  has  been  required  to  and  does 
enter  Into  tiie  contract  to  erect  the  bolldinga. 
No  such  event  happened  In  this  instance. 
The  building  contract  was  let  to  Kroeger, 
and  not  to  the  architect  la  which  event  the 


Digitized  by 


Google 


SLOTBOOM  T.  SIMPSON  LUMBER  00. 


641 


iperrlsoTS  bad  no  authority  to  em- 
mpetintendent  to  superintend  the 
t  the  county  buildings  nnder  the 
opra,  and  In  attempting  to  do  so 
the  contract  with  plaintiff  In  rlo- 
tie  provisions  of  such  statutes,  and 
Lph  S562  sncb  contract  Is  declared 
roid. 

that  Heck  was  discharged  created 
n  for  employing  another  superln- 
he  county  was  amply  protected  by 
nd  contract  of  the  builder.  Greene 
Co.,  8  Ohio,  310. 

loymeof  of  a  superintendent  would 
:eate  a  liability,  and  no  law  ap- 
lorlzlng  such  contract  under  the 
ices  shown  to  exist  at  the  time  of 
ment  The  plaintiff  did  not  allege 
that  the  board  of  supervisors  pro- 
dlnance  adopted  at  a  regular  meet- 
ling  for  the  superintendent  Tbe 
lade  by  the  board  of  supervisors 
nthorlty  of  law  was  not  binding 
::ounty.  Murphy  v.  Napa  County, 
7. 

'endant,  in  -its  counterclaim,  or 
n,  seeks  to  recover  $^4.41,  alleged 
en  paid  to  the  plaintiff  under  mls- 
2t,  upon  an  erroneous  certificate  of 
Lff  as  superintendent  of  construc- 
ilch  he  estimated  the  value  of  tbe 
nd  labor  in  tbe  buildings  and  on 
B,  when  the  estimate  should  have 
□ed  to  the  value  of  tbe  material 
in  place  in  the  building  at  the  time 
le.  The  sum  paid  blm  was  ¥469.41, 
dant  pleads  that  the  sum  payable 
18  only  $125.  The  court  adjudged 
idant  recover  $257.61  of  the  sum 
the  first  place  the  board  of  super- 
l  no  authority  to  pay  plaintiff's 
rd  upon  a  void  contract  Waiving 
on.  and,  for  the  purpose  of  this 
'  the  action,  conceding  that  the 
I  the  power  to  and  did  properly 
claim  of  the  plaintiff,  and  through 
verpald  him,  tbe  defendant  was 
»  recover,  upon  a  proper  showing, 
it  so  overpaid.  The  plaintiff  made 
to  this  counterclaim  set  up  against 
e  county,  as  he  is  required  to  do 
lph  1292,  Bev.  St.  Ariz.  1001,  if  he 
s  such  claim.  While  he  has  made 
,  and  raised  no  issues,  and  the  re- 
ilnst  bim  Is  for  a  less  sum  than 
md  no  question  is  raised  of  tbe 

of  the  evidence  to  support  the 
upon  the  appeal  as  In  this  case,  I 
me  that  the  Judgment  of  the  lower 
>rrect  Such  are  the  conditions  of 
1  relative  to  this  counterclaim. 
»nsidered  the  other  questions  rals* 
ellant;  but  as  they  do  not  affect 
,  I  will  not  extend  this  opinion  by 

them.  Suffice  It  to  say  that  I 
:verslble  error  In  the  record. 


SLOTBOOM  V.  SIMPSON  LUMBBB  CO. 
(Supreme  Court  of  Oregon.    Nov.  25,  1913.) 
L  Bbokibb  (I  67*)— Pebfobmancb  of  Con- 

TBACT— InTBODUCTION  OF  PnHCHASEE. 

A  broker  eamB  liia  commissions  upon  in- 
troducing a  proposed  purchaser  to  the  owner, 
thoagh  a  sale  is  made  to  such  purchaser  for  a 
less  Bum  or  upon  different  terms  than  those  orig- 
inall;  contem  plated. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  Sfi  66,  67,  72;  Dec.  Dig.  {  57.*] 

2.  Beokeks  (I  65«)— Commissions— PEBFOEU- 

ANCE  BT  BbOKEB. 

Where  property  is  sold,  after  the  expira- 
tioQ  of  the  time  limited  for  the  procuriDg  of  a 
purchaser,  by  a  third  person  and  upon  diSereot 
terms,  the  original  broker  is  not  entitled  to  com- 
missions. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S§  82-84 ;  Dec.  Dig.  S  55.*] 

3.  Bboeebs  (S  56*)— Commissions— Sau  aft- 
EB  Time. 

A  broker  is  not  entitled  to  commissions 
upon  a  sale  of  the  property  by  tbe  owner  after 
the  time  allowed  the  broker  for  procuring  a 
purchaser,  though  the  sale  resulted  from  ef- 
forts to  procure  a  purchaser,  begun  twfore  the 
expiration  of  such  time. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §g  85-89;   Dec.  Dig.  S  56.*] 

4.  Bbokebs  (§  50*)— Commissions— Chakoe  of 
Terms  by  Owneb.  . 

A  broker  who  has  fully  performed  hia  part 
of  the  contract  is  entitled  to  his  eommiasions 
though  the  owner  afterwards  changes  his  mind 
as  to  making  the  sale  ot  imposes  additional 
terms  so  as  to  postpone  a  transfer  until  after 
the  time  limited  to  the  broker  for  making  the 
sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S  68;  Dec.  Dig.  {  50.*] 

5.  Bbokebs  (I  50*) — Pebfobmancb  bt  Bbo- 
KEB— Delay  in  Concluding  Sai*— Neoli- 
GBNCE  OF  Owneb. 

The  fact  that  ft  broker  was  prevented,  by 
the  intoxication  of  the  owner's  agent,  from  in- 
forming the  corporate  owner,  before  the  expira- 
tion of  the  time  limited  for  procuring  a  pur- 
chaser, of  the  fact  that  a  purchaser  was  pro- 
cured would  not  entitle  the  broker  to  recover 
commissions  on  the  ttieory  that  the  owner  was 
charged  with  its  agent's  neglect 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  (  68 ;  Dec.  Dig.  |  50.*] 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  135  Pac.  889. 

MOORE,  J.  In  a  petition  for  a  rehearing 
it  Is  maintained  by  plaintlCTs  counsel  that  on 
January  6,  1912,  and  prior  to  the  expiration 
of  the  time  limited,  their  client  went  from 
Portland,  Or.,  to  North  Bend,  In  this  state, 
with  William  J.  Wllsey,  the  proposed  pur- 
chaser, to  whom  the  town  lots  were  subse- 
quently sold,  and  though  tbey  did  not  on  that 
occasion  see  tbe  defendant's  agent,  L.  J. 
Simpson,  because  of  his  extreme  state  of  in- 
toxication, Slotboom  had  thus  secured  a  pur- 
chaser who  was  able,  ready,  and  willing  to 
buy  tbe  real  property  to  secure  which  the 
journey  was  made,  and  such  being  the  case 
the  broker  earned  his  commission,  in  refus- 
ing to  grant  which  an  error  was  committed 
by  this  court.   As  Wilaey  paid  only  $75,000 
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for  the  land  which  tb^plalntiff  was  author- 
ized to  sell  for  190,000,  It  Is  not  reasonable 
to  suppose  the  purchaser  would  have  paid  the 
sum  first  demanded. 

[1]  Whatever  amount  of  money  Wllsey 
would  have  given  for  the  real  property  Jan- 
uary 6,  1912,  la  not  important,  for  the  rule  Is 
well  settled  that,  when  a  proposed  purchaser 
has  been  Introduced  to  the  owner  by  a  broker, 
the  latter  has  earned  his  commlssloQ,  though 
a  sale  Is  made  to  the  person  bo  produced  for 
a  less  Bum  or  upon  different  terms  than  orig- 
inally suggested.  Walker,  Law  B.  E.  Agency, 
fi  450,  502.  532. 

[2]  Where,  however,  after  the  expiration 
of  the  time  limited,  a  sale  of  property  Is  made 
by  a  third  person  with  new  Incidents,  the 
broker  Is  not  entitled  to  a  commission.  Lun- 
ney  v.  Healey.  66  Neb.  813,  76  N.  W.  658,  44 
L.  B.  A.  S93 ;  Beaudiamp  v.  Biggins,  20  Ifo. 
App.  614. 

[3]  In  the  case  at  bar  the  testimony  shows 
that  the  first  information  the  defendant's 
agent  obtained  that  Wllsey  desired  to  pur- 
chase the  lots  was  on  January  30, 1913,  when 
H.  O.  Diers,  pursuant  to  a  telegram  from  Wll- 
sey, Inquired  of  Simpson  the  lowest  cash 
price  that  would  be  accepted  for  the  land, 
and  at  Dlera'  suggestion  Simpson  went  to 
Portland  to  confer  with  Wllsey  about  the 
matter.  This  was  after  the  expiration  of  the 
time  allowed  the  plaintiff  to  procure  a  pur- 
chaser, and  in  such  case  a  broker  is  not  enti- 
tled to  a  commission  because  efforts  begun 
within  that  time  bore  fruit  after  its  expira- 
tion. Mechem,  Ag.  S  965 ;  10  Cyc.  254.  It 
therefore,  a  recovery  of  a  commission  can  be 
had  herein,  it  must  be  predicated  upon  the 
ground  that  within  the  time  specified  the 
broker  Induced  a  person  to  take  the  property, 
but  the  delay  In  closing  the  sale  was  caused 
by  the  n^Hgence,  fault,  or  fraud  of  the  de- 
fendant 

[4]  If  a  real  estate  broker  fully  performs 
his  contract,  he  cannot  be  prevented  from  re- 
covering his  commission  because  the  owner 
subsequently  changes  his  mind  about  making 
the  sale  or  imposes  such  additional  terms  as 
to  postpone  a  transfer  of  the  title  until  after 
the  expiration  of  the  time  limited.  Brack- 
enrldge  v.  Claridge  &  Payne,  91  Tex.  627,  44 
S.  W.  819,  43  L.  B.  A.  593.  There  must  be  no 
breach  of  faith  by  the  owner  of  property  to- 
wards the  broker  who  has  been  ttniiloyed  to 
secure  a  purchaser  thereof. 

[B]  It  must  be  kept  In  mind  that  the  de- 
fendant herein  Is  a  corporation  and  that  L.  J. 
Simpson  Is  one  of  its  directors  and  that 
neither  the  principal  nor  such  agent  was  no- 
tified prior  to  January  15,  1912,  when  plain- 
tiff's contract  expired,  that  Wllsey  had  t>een 
secured  as  a  purchaser.  If  Simpson's  inebri- 
ety was  adopted  as  a  means  of  preventing  a 
sale  of  the  lots  within  the  time  limited,  how- 
ever liable  he  might  be  personally  for  the 
consequences  of  his  conduct  on  January  5, 
1912,  It  Is  difficult  to  perceive  by  what  rule  of 


law  the. defendant  was  bound  by  bis  deport- 
ment on  that  occasion.  The  doctrine  of  re- 
spondeat superior  applies  to  a  corporatioo 
for  its  agent's  torts  resulting  from  negUgeuce 
caused  by  liia  drunkenness.  No  snch  role, 
however,  can  be  invoked  because  the  agoit  la 
consequence  of  his  Inebriety  failed  to  dfect 
a  contract  binding  upon  his  principal 

The  petition  for  a  rebearins  should  be  de- 
nied, and  it  is  so  ordered. 


PILSON  T.  TIP-TOP  AUTO  Ca 
(Sui^eme  Owirt  of  Orsgom  Nov.  2S,  lAlSJ 

1.  LIVKBT  SUlBU  EkEPEU  (|  7*)— StOUOB- 

Placb. 

Wliere  a  oontract  for  the  storage  of  an  tn- 
tomobile  provided  that  it  should  be  kept  in  a  city 
garage,  but  the  bailee  removed  It  to  a  count^ 
garage,  wltiiont  the  owner's  consent,  and  it  wu 
there  oaniBged  by  the  collapw  oi  the  root,  the 
warehoosenum  would  be  UaUe  tax  the  dainace 
sustained,  indepoident  of  the  question  of  necli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Livery  StiWe 
Keepen,  Cent  Dig.  |  6 ;  Dec  Dig.  i  7.*] 

2.  LivBBT  Stabu  Kbepbbs    7*}— Stokagb  op 

ACTOMOBXU  —  COLUPSX    Of    BUZLDIITO  — 

Pleadino— CoKBTauonoN. 

In  an  action  against  a  varehooaemaD  for 
injuries  to  plaintiff's  automobile  by  the  collapse 
of  the  roof  of  the  garage  In  which  it  was  stored, 
plaintiff's  complalDt  construed,  and  held  to  state 
a  cause  of  action  for  damages  to  the  automobile 
by  defendant's  negligence  In  permitting  the  roof 
of  the  garage  to  remain  overloaded  with  snow 
and  not  for  conversion  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  f  6;  Dec  Dig.  |  7.*] 

3.  Bailment  (|  14*)— Bailee  roa  Hibb— Ija- 
BIUTT— LnnTATioN — Neolioencb. 

A  bailee  for  hire  cannot  by  contract  so  lim- 
it his  responsibility  to  the  bailor  as  not  to  be 
liable  for  bis  own  negUgenoe  or  that  of  his 
agents  and  servants. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  f|  45-66;   Dec.  Dig.  S  14.*] 

4.  Bailment  (I  33*)- Injott  to  Peopkbtt— 
"Nbgligenoe^*  of  Bailee. 

A  charge  defining  negligence  of  a  bailee  aa 
failure  to  exercise  that  care  in  protectinje  plain- 
tiff's property  that  an  ordloanly  careful  and 
prudent  man  would  have  exercised  under  the  dt- 
cnmstances  was  correct 

[Ed.  Note.— For  other  cases,  see  BaUmeat 
Cent  Dig.  {  S6;  Dec  Dig.  }  S3.* 

For  other  deflnitiQiiB,  see  Words  and  Phrasal; 
vol.  6,  ppv  4743-4768;  vol.  8,  pp.  7729-773L] 

6.  LxvBRT  Stable  Eeepxbs  (|  7*)— iHjnr  to 

Vehicle— Negligence. 

Where  plaintiff's  automobile,  while  stored 
in  defendant  8  garage,  was  injured  by  the  fall  ot 
the  roof  due  to  its  being  overloaded  with  snow, 
an  instruction  that  In  determining  whether  de- 
fendant bad  exercised  ordinary  prudence  in  car- 
ing for  the  machine,  the  jary  should  consider  the 
snowfall,  the  construction  of  the  roof,  and  the 
fact  that  the  attention  of  defendant's  agent  vss 
called  to  the  amount  of  snow  on  the  roof  wu 
proper. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent.  Dig.  {  6;  Dec  Dig.  |  7.*] 

6.  LrvEEY  Stable  Keepbbs  (|  7*>— Injtjbt  to 
Stobed  Propebtt— Negligence— Ihbtbuc- 
tions. 

Where  plaintiffs  automobile  was  iujared  b; 
the  collapse  of  the  roOf  of  the  garage  in  which  it 
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an  InBtnictioii  that,  thongh  the  jury 
there  was  a  latent  defect  In  the 
1  of  the  garage  which  men  of  ordU 
ice  would  not  have  discorered,  plain- 
I  entitled  to  recover  if  defendant  waa 
1  permitting  snow  to  remain  on  the 
such  negligence  proximately  caused 
,  waa  correct. 

i.— For  other  casea,  see  Livery  Stable 
ent  Dig.  {  6;  Dec.  Dig.  |  7.«] 

[S  MO*)— Request  to  Ohabqe— Ib- 
H8  Given. 

ot  error  to  refuse  requests  to  charge, 
ice  of  which  is  contained  in  instruc- 

!. — For  other  cases,  see  Trial,  Cent. 
-659;  Dea  Dig.  |  260.*] 

ent  1.  Appeal  from  Circuit  Court, 
r  County;  W.  L.  Bradshaw,  Judge. 
)y  E.  H.  Pilson  against  tiie  Tip- 
Company  to  recover  Judgment  for 
an  automobile  caused  by  defend- 
;ed  negligence  as  bailee.  Judg- 
plalntltr  for  $720.80,  and  defend- 
a.  Affirmed. 

El.  Wilbur,  of  Hood  River,  for  ap- 
L.  J.  Derby,  of  Hood  River  (Jesse 
d  A.  J.  Derby,  both  of  Hood  River, 
ef),  for  respondent 


Y,  J.  On  or  about  the  1st  day  of 
911,  the  defendant  was  engaged  In 
!ss  of  storing  and  taking  care  of 
s  as  a  warehouseman  for  hire  at 
r,  Or.,  and  It  carried  on  Its  business 
■ages.  One  of  tbem  was  situate  at 
and  Seventh  streets  in  the  city  of 
;r.  and  the  otber  was  located  on 
■ty  of  Charles  P.  McCan,  about  a 
iwest  of  said  city.  Both  of  these 
ere  owned  and  conducted  by  the 
for  hire. 

ber  1,  1911,  the  plaintiff  owned  a 
eeton  automobile.    He  was  going 

he  made  a  contract  with  the  de- 
>  store  and  keep  said  automobile 
r  hire  while  he  should  be  gone, 
aplaint  alleges  that  the  plaintiff 

said  automobile  to  the  defendant 
lefendant  received  the  same  for 
Its  garage,  located  at  Seventh  and 
streets  In  the  dty  of  Hood  River, 
upon  the  express  agreement  that 
Doblle  should  be  stored  and  kept 
ad  that  said  automobile  so  deliv- 
be  plaintiff  to  the  defendant,  as 

was  at  the  time  of  said  delivery 

times  thereafter,  up  and  nntll  the 
■  damaging  thereof  through  defend- 
gence,  hereinafter  referred  to,  of 
of  ¥1,500.00;  that  said  antomobUe 

Bald  delivery  by  plalntlCF  to  de- 
}  be  by  the  defendant  safely  and 
:ept  for  the  plaintiff  in  its  said 

(garage)  at  Columbia  and  Seventh 
1  delivered  to  plalntllf,  on  demand, 
isation  for  snch  keeping  of  $3  per 


month,  to  be  paid  by  plaintiff  to  defendant 
in  the  regular  course  of  business,  upon  de- 
mand, by  defendant  therefor. 

The  complaint  further  alleges  that  the 
plaintiff  has  duly  performed  all  of  the  con- 
ditions of  said  contract  on  his  part;  and 
that  the  plaintiff  upon  the  18th  day  of  March, 
1912,  paid  to  the  defendant  the  sum  of  $11.20 
and  demanded  of  the  defendant  the  return 
of  said  chattels,  said  last-named  sum  being 
the  amount  due  to  and  charged  by  the  de- 
fendant for  such  safe-keeping  up  to  the  date 
of  said  demand,  but  the  defendant  then  and 
ever  since  has  neglected  and  refused  to  return 
said  chattels,  or  any  part  thereof,  to  plain- 
tiff, except  In  the  damaged  condition  herein- 
after set  forth  in  this  complaint 

The  said  complaint  alleged  also  that  the 
defendant.  Its  servants  and  agents,  careless- 
ly and  negligently,  and  without  the  consent 
or  authority  of  the  plaintiff,  removed  said 
automobile  from  its  storehouse  and  garage  at 
Seventh  and  Columbia  streets  to  its  store- 
house and  garage  located  about  one  mile 
southwest  of  the  city  of  Hood  River,  on  the 
property  of  one  Charles  P.  McCan,  such  neg- 
ligent removal  having  been  done  by  defend- 
ant, as  aforesaid,  shortly  after  the  1st  day 
of  October,  1911,  and  stored  said  automobile 
in  said  last-named  storehouse  and  garage 
without  the  consent  of  the  plaintiff;  that 
while  said  automobile  was  so  stored  in  said 
last-named  garage  by  defendant,  the  defend- 
ant. Its  servants  and  agents,  carelessly  and 
negligently  permitted  snow  to  accumulate, 
from  day  to  day,  for  several  days  prior  to  the 
12th  day  of  January,  1912,  upon  the  roof  of 
said  last-named  garage  where  said  automo- 
bile was  stored,  so  that  the  roof  of  said  ga- 
rage and  storehouse  became  so  overloaded 
with  said  snow  that  said  roof,  by  reason  of 
said  overloading  thereon,  by  reason  of  said  ac- 
cumulation of  snow  and  rain  negligently  per- 
mitted to  accumulate  on  said  roof,  as  afore- 
said, on  the  12th  day  of  January,  1912,  gave 
away  and  caved  in,  wrecking  said  building 
and  falling  upon  the  automobile  of  plaintiff 
stored  therein,  breaking  the  spring  and  bot- 
tom thereof,  etc.,  etc.,  so  as  to  make  said 
automobile  of  practically  no  value  to  the 
plaintiff  or  any  one  else;  Ihat  by  reason  of 
the  negligence  of  the  defendant  Its  servants 
and  agents,  in  removing  said  machine  from 
Its  storehouse  (garage)  at  Seventh  and  Colum- 
bia streets  to  Its  storehouse  (garage)  about 
one  mile  southwest  of  the  city  of  Hood  River, 
without  the  consent  of  the  plaintiff,  and  in 
permitting  said  overload  of  snow  and  rain  to 
accumulate  on  the  roof  of  said  last-named 
garage,  while  plalntifTs  machine  was  stored 
therein,  and  neglecting  to  remove  the  same, 
although  the  defendant  and  its  agents  were 
Informed  and  well  knew  that  the  roof  of  said 
last-named  garage  was  in  a  dangerous  condi- 
tion and  likely  to  fall  at  any  time,  by  reason 
of  the  excess  weight  thereon,  said  automo- 
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bile  w&a  Injured  as  aforesaid,  to  the  rery 
great  damage  of  plaixttlff  in  the  sum  of  $1,000. 

The  answer  denies  most  of  the  allegations 
of  the  complaint  and  admits  some  parts 
thereof.  It  admits  that  said  automobile  was 
removed  from  one  garage  to  the  other,  but 
denies  that  It  was  done  without  the  consent 
of  the  plaintiff  or  that  it  was  negligently  done, 
and  alleges  that  it  was  done  in  accordance 
with  the  agreement  with  the  plalntUT.  The 
answer  admits  that,  while  the  automobile 
was  in  the  garage  to  which  it  was  removed, 
said  garage  collapsed,  but  denies  that  the 
collapse  was  caused  by  the  weight  of  snow 
and  rain  upon  the  roof  thereof,  and  alleges 
that  said  collapse  was  caused  by  reason  of 
said  building's  having  been  defectively  plan- 
ned and  constructed,  and  that  the  defects 
therein  were  latent  and  unknown  to  the  de- 
fendant and  could  not  have  been  discovered 
by  ordinary  diligence. 

The  defendant  alleges  that,  when  said 
automobile  was  left  with  it  by  plaintiff,  it 
was  agreed  by  the  plaintiff  and  the  defendant 
that  it  should  be  kc^t  at  said  garage  on  the 
McCan  farm,  and  that  the  defendant  assum- 
ed no  liablli^  whatever  for  Its  safety,  preser- 
vation, or  redelivery,  save  only  as  against 
its  own  willful  and  Intentional  misconduct 

The  answer  admits  that  the  defendant  re- 
ceived said  automobile  about  October  1, 1911, 
and  kept  It  at  Its  ^rage  In  the  dty  until 
about  Kovember  29,  1911,  and  then  removed 
it  to  the  other  garage.  The  defendant  admits 
also  that  Oxe  automobile  was  damaged  by  the 
collapse  of  the  garage  to  the  extent  of  fl20. 

The  plaintiff  claims  that  the  car  was  to 
have  been  kept  in  the  garage  In  the  dty. 
The  defendant  denies  this  and  asserts  that 
it  was  agreed  that  it  was  to  be  kept  In  the 
garage  that  collapsed.  The  answer  admits 
that  it  was  kept  In  the  garage  in  the  city 
more  than  six  weeks  and  then  removed  to 
the  other  garage. 

f1]  If  it  was  the  contract  that  the  automo- 
bile should  be  kept  at  the  garage  in  the  dty, 
and  It  was  removed  to  the  other  garage  outr 
side  the  dty  without  the  consent  of  the  plain- 
tlCf  and  there  damaged  by  the  falling  in  of 
the  roof  of  the  gjrage,  the  defendant  would 
b%  liable  for  such  damages  without  reference 
to  the  question  of  negligence,  as  such  acts 
on  the  part  of  the  defendant  would  be  wrong- 
ful and  a  violation  of  such  contract  of  bail- 
ment Kennedy  v,  Portman,  97  Mo.  App.  253, 
70  S.  W.  1099;  Hudson  v.  Columbia  T.  Co., 
137  Mich.  2G5,  100  N.  W.  402,  109  Am.  St. 
Kcp.  679 ;  McCurdy  v.  W.  F.  &  Co.,  94  Minn. 
326,  102  N.  W.  873,  3  Ann.  Cas.  468.  How- 
ever, in  this  case  It  is  doubtful  whether  the 
contract  of  bailment  provided  that  the  auto- 
mobile should  be  kept  in  the  garage  in  the 
dty.  It  seems  that  the  evidence  on  that 
point  was  conflicting. 

[2]  But  it  appears  clearly  from  the  com- 
plaint that  the  plaintiff  did  not  base  his 
right  of  action  upon  the  alleged  wrongful 


act  of  the  defendant  In  transfei 
automobile  from  the  garage  in  th 
the  one  outside  of  the  city  and  th 
ant's  failure  to  deliver  it  In  good 
to  the  plaintiff  on  his  demand.  ^ 
complaint  does  allege  that  the  a 
was  to  have  been  kept  at  the  gara 
dty,  and  that  it  was  negligently,  i 
out  his  consent,  removed  to  the  ga 
side  the  dty,  the  gist  of  the  con 
the  negligence  of  the  defendant  in  i 
wet  snow  to  accumulate  on  the  ro 
garage  outside  the  dty  to  such  i 
that  its  weight  caused  the  roof  of  t 
to  give  way  and  fall  in  upon  the  ai 
damaging  it  as  stated  in  the  compli 
gravamen  of  the  complaint  is  no 
moval  of  the  automobile  from  oi 
to  the  other,  contrary  to  the  con 
the  negligence  of  the  defendant  In  ] 
snow  to  accumulate  on  the  roof  ( 
rage  so  that  it  fell  In,  crushing  th 
doing  the  damage  complained  ol 
plaint  does  not  allege  a  oonverst 
property  but  damages  to  It  by  the  : 
of  the  defendant 

Our  Code  (section  86,  I<.  O.  Ii.] 
that,  in  the  construdlon  of  a  pk 
the  purpose  of  determining  Its  eff< 
legations  sAiall  be  liberally  oonstm 
view  of  substantial  Justice  betweei 
ties  liti^t,  and  section  97,  O.  I 
that  no  vulanoe  between  the  alle 
a  pleading  and  tlie  proof  shall  t 
material,  unless  it  has  actually  i 
adverse  party  to  his  prejudice  in 
ing  bis  action  or  defense  on  the  m 

Hie  real  Issues  In  the  case  wer 
the  defendant  was  guilty  of  neg 
permitting  the  snow  to  accnmoia 
roof  of  the  garage  to  such  an  ex 
cause  the  roof  to  fall  on  the  autoi 
crush  it,  or  whether  a  latent  def 
plan  or  construction  of  the  bulldin 
cause  of  the  injury  to  the  car,  an<3 
amount  of  damages  that  should  b( 
any. 

2.  The  defendant  excepted  to  1 
to  the  Jury  of  the  following  charg 

"(1)  If  you  find  that  the  contra 
dalmed  by  defendant  viz.,  tliat  th 
to  be  kept  in  the  country  garage,  i 
owner's  risk,  the  plaintiff  Is  still  i 
recover  if  defendant  was  guilty  of  i 

"(2)  By  negligence  Is  meant  the 
the  defendant  to  exerdse  that  ca 
tectlng  plaintlfTs  pro[)erty  that  an 
careful  and  prudent  man  would  1 
cised  under  the  drcumstances. 

"(3)  In  deddlng  whether  defent 
dsed  ordinary  prudence,  you  must 
account  the  snowfall,  the  construd 
roof,  and  the  fact  that  the  attenti 
Can,  who  was  acting  for  defendant 
ed  to  the  amount  of  snow  on  the  tt 

"{4}  In  case  you  find  there  was  a 
feet  in  the  construction,  a  defect 
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rdlnai7  obfiervation  would  oot  have 
d  in  an  examination  ot  the  build- 
tlie  plaintlCF  Is  entitled  to  recover 
d  that  tbe  defendant  was  uegiigent 
ting  the  snow  to  remain  on  the  roof, 
such  negligence  proximately  caused 
ge." 

s  the  better  rule  that  a  bailee  for 
lot  by  contract  so  limit  hla  responsl- 
the  bailor  as  not  to  be  liable  for  his 
ligence  or  the  negligence  of  his 
id  servants.  Railroad  Company  v. 
i,  17  Wall.  (84  U.  S.)  357.  21  U  Ed. 
psviUe,  N.  A.  &  C.  R.  Co.  v.  Fay- 
Ind.  126,  25  N.  E.  869;  Pittsburg, 
;o.  v.  Higgs,  165  iDd.  694,  76  N.  B. 
R.  A  (N.  S.)  1081;  Camp  v.  H.  & 
Co.,  43  Conn.  333 ;  Davis  T.  C,  M. 
EL  Co.,  93  TVIs.  470,  67  N.  W.  16, 
L.  B.  A.  654,  57  Am.  St  Rep.  935; 
r  County  National  Bank  v.  Smith, 
;  Memphis  &  C.  R.  R.  Co.  v.  Jones, 
(Tenn.)  617;  3  Am.  &  Eng.  Ency. 
Ed.)  750. 

st  charge  excepted  to  by  the  defend- 
d  to  the  Jury  that,  if  the  contract  in 

was  that  the  car  was  to  be  kept  in 
try  garage  at  the  owner's  risk,  the 
t  was  liable  for  damages  If  be  was 

negligence.  We  are  unable  to  see 
r  In  this  Instruction. 
!  second  charge  states  that  by  neg- 
1  meant  the  failure  of  the  defendant 
le  that  care  in  protecting  the  plain- 
)erty  that  an  ordinarily  careful  and 
□an  would  bare  exercised  under  the 
inces. 

)  third  charge  instructed  the  Jury 
letermining  whether  the  defendant 
:ised  ordinary  prudence,  they  should 
account  the  snowfall,  the  construc- 
le  roof,  and  the  fact  that  the  atten- 
feCan,  who  was  acting  for  the  de- 
was  called  to  the  amount  of  snow 
of  of  the  garage. 

!  fourth  charge  Instructed  the  Jury 
ase  they  should  Qnd  that  there  was 
defect  In  the  construction  of  the 
L  defect  which  a  man  of  ordinary 
on  would  not  have  discovered  In  an 
Ion  of  the  building,  still  the  plaintlft 
tied  to  recover,  If  the  Jury  should 
the  defendant  was  negligent  In  per- 
fae  snow  to  remain  on  the  roof  and 
I  negligence  proximately  caused  the 
The  court  did  not  err  In  giving 
■ges. 

urt  gave  to  the  Jury  other  proper  In- 
a  as  to  what  the  issues  to  be  tried  by 
re;  what  degree  of  prudence  the  de- 
was  required  to  exercise  in  taking 
be  automobile;  as  to  the  alleged  la- 
ict  In  the  plan  and  construction  of 
ge  in  which  the  automobile  was 
lured;  In  regard  to  the  alleged  ac- 
an  of  snow  on  the  roof  of  the  ga- 
to  the  burden  of  proofs  being  on 


the  plaintiff  to  prove  the  negligence  of  the 
defendant  by  a  "fair  preponderance  of  the 
evidence,"  etc  We  believe  that  the  Jury  was 
properly  Instructed,  and  that  the  instruc- 
tions were  fair  to  the  defendant  and  covered 
all  questions  that  were  to  be  passed  on  by 
the  Jury. 

[7]  The  court  refused  to  give  some  charges 
requested  by  the  defendant  that  stated  the 
law  correctly,  but  the  charges  that  were  giv- 
en covered  all  the  Issues  properly.  Trial 
courts  have  the  right  to  Instruct  the  Jury  in 
their  own  language,  and  It  is  not  error  to  re- 
fuse to  give  requested  charges  that  state  the 
law  correctly,  if  the  Instructions  given  cover 
all  the  disputed  questions  ttiat  the  Jury  Is 
required  to  determine. 

The  defendant  requested  the  court  to  give 
the  following  charge,  which  was  refused: 
"Before  you  can  find  a  verdict  for  plaintiff 
In  any  event,  you  must  believe  from  the  evi- 
dence that  the  contract  for  storage  provided 
for  the  car  to  be  stored  in  defendant's  city 
or  Columbia  street  garage;  that  this  con- 
tract was  not  canceled  and  still  existed  at 
the  time  the  damage  occurred;  that  without 
plaintiCTs  consent  the  car  was  removed  by 
defendant  to  its  country  garage,  and,  while 
therein  stored.  It  was  damaged  because  of 
defendant's  negligence  in  not  properly  car- 
ing for  Its  safety." 

The  gist  of  the  action  being  the  defend- 
ant's negligence  In  permitting  wet  snow  to 
accumulate  upon  the  roof  of  the  country  ga- 
rage to  such  an  extent  that  it  caused  the 
roof  to  fall  on  the  car,  crushing  it.  It  was 
Immaterial  whether  the  defendant  bad  agreed 
to  keep  the  car  In  the  city  garage  or  whether 
the  plaintiff  consented  to  Its  being  stored  in 
the  country  garage  or  not  The  court  prop- 
erly refused  to  give  said  requested  charge. 
We  find  no  error  In  the  proceedings  of  the 
court  below. 

The  Judgment  of  the  oonxt  below  to  af- 
firmed. 

McBBIDE.  C  J.,  and  MOOBB  and  BUR- 
NETT, JJ.,  wmcar. 


OITT  or  ASTORIA  t.  A8T0BIA  ft  O. 

B.  a  CO. 

(Supreme  Court  of  Oregon.   Nov.  26,  1913.) 

1.  CONTBIBUTIOR  (J  6*)— JOIST  ToBT-FbABORS 

OB  Pasties  in  Pabi  Delicto. 

Joint  tort-feasorR,  standing  In  pari  delicto, 
cannot  compel  contribution,  but  the  fact  that 
the  parties  stand  in  delicto,  each  to  Uie  other, 
will  not  foreclose  contribution. 

[Ed.  Not&— For  other  cases,  see  Gontribntlon, 
Cent  Dig.  U  6-9;  Dec  Dig.  15.*] 

2.  Municipal  Cobpdbationb  (|  762*)— Tobtb 
—Defect  in  Stbeet, 

A  city  failing  to  perform  lu  full  duty  by 
not  requiring  a  street  railroad  to  construct  and 
maintain  approaches  to  a  crossing  sufficient  to 
protect  the  public,  and  In  not  seeinfc  that  proper 
barriers  were  placed  along  the  tracks  where  in- 
jury was  possible,  was  liable  to  ■  traveler,  who 
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in  the  exercise  of  doe  care  was  injured  in  cod- 
Beguence  tberof. 

[Ed.  Note.— For  otiier  casei^  see  Mnnidpal 
Corporations,  Cent  Dig.  fl  160&-1611;  Dec 
Dig.  I  762  *] 

3.  Inabhnitt  a  13*)— Rkcovkbt  fbou  Fabtt 
Pbihabilt  Liable. 

Where  a  traveler  recovered  damasefl 
against  a  city  for  personal  injuries  from  a  de- 
fect in  a  street  crossing,  the  city  could  recover 
over  against  the  street  railway  company  whose 
nonperformance  of  Its  doty  to  lay  its  tracks  even 
with  the  grade  and  to  keep  the  crossing  in  good 
condition  and  repair  was  the  efficient  and  pri- 
mary cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  it  2&-3S;  Dec.  Dig.  {  13.*] 

4.  INDBMNIXT  (§  14*)  —  COMCLUSIVSNISS  OF 

JuDOHBRT  Against  iNDEMinTEE. 

Id  an  action  by  a  city  against  a  street  rail- 
road company  to  recover  damages  paid  and  ex- 
penses incurred  in  an  action  by  a  traveler  for 
personal  injuries  from  a  defective  street  rail- 
road crossing,  the  judgment  in  the  action 
agiainst  the  city  was  conclusive  of  the  facts 
thi^by  established,  and  could  not  be  litigated 
between  the  city  and  tlie  company,  it  the  latter 
was  notified  of  the  former  acuon;  the  estoppel 
by  judgment  embracing  all  the  Issues  determined 
thereby. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  I  41 ;  Dec.  Dig.  |  14.*] 

6.  iNDKUniTT  (i  13*)— EXTKNT  OF  LXABIUTT— 

Costs  and  Atiobnbt'b  Fees. 

A  city  entitled  to  indemnity  from  a  street 
railroad  company  as  the  party  primarily  liable 
for  personal  injuries  to  a  trav^er  could  recover 
for  the  necessary  costs  and  attorney's  fees  in 
defending  the  acUon  in  which  such  recovery  was 
bad. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  H  29-35;  Dec  Dig.  1 18.*] 

6.  INDEUNITT  (1  14*)— Notice  to  Indxukxtob 

to  Defend— Sufstoibncy. 

Notioe  given  by  a  city  after  suit  brought 
against  it  for  personal  ii^uries  caused  by  a 
defective  street  crossing,  informing  the  city  rail- 
way company  primarily  liable  therefor  that  salt 
had  been  instituted  accompaai^  by  a  true  copy 
of  the  ordinance  reQuiring  such  notice  to  be 
given  in  writing,  and  alleging  the  company's 
duty  to  keep  such  crossing  in  repair,  and  that 
it  would  be  expected  to  defend  the  acti<ait  was 
legally  sufficient 

[£d.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {  41 ;  Dec  Dig.  {  14.*] 

Department  No.  2.  Appeal  from  Circuit 
Court,  Clatsop  County;  J.  A.  Eakln,  Jndge. 

Action  by  the  City  of  Astoria  against  the 
Astoria  A  Columbia  River  Railroad  Comi»iiy. 
Judgment  for  plain tUT,  and  defendant  ap- 
peals. Affirmed. 

Omar  a  Spencer  and  Oscar  Furnset,  both 
of  Portland  (C^rey  ft  Kot,  of  Portland,  on 
tbe  brleOf  for  appellant  O.  O.  E^olton,  of 
Astoria  (A.  W.  Norblad.  of  Astoria,  on  tbe 
brief),  for  respondent. 

McNART,  J.  This  action  was  instituted  by 
plaintiff  to  recover  over  from  defendant  the 
amount  of  a  judgment  for  a  personal  Injury 
recovered  by  Annie  Anderson  against  the 
plalntlft.  In  June,  1908,  Miss  Anderson  com- 
menced an  action  In  the  United  States  Clr- 
cnlt  Conrt  for  Oregon,  against  plaintiff,  to 
recover  a  judgment  for  damages  In  the  sum 


of  ^0,000,  which  she  aUeged  she  sustained 
while  walking  along  one  of  the  streets  wlfhln 
the  confines  of  Astoria.  The  gravamen  of 
her  complaint  Is  that  during  the  month  of 
and  prior  to  SeptenUwr,  1907,  Eleventh  street 
was  an  Improved  pabUc  ftwroughfiire  run- 
ning nortb  and  south  through  the  tityi  that 
the  portlim  of  the  street  where  tbe  acddoit 
occurred  was  Improved  by  the  constractloa 
of  an  eterated  roadway  aboat  IB  fleet  above 
the  Columbia  river;  tbat  durii^  the  year 
1906  the  mnnlcUiality  granted  a  ri^t  of  way 
to  defendant,  to  construct,  operate  and  mdn- 
taln  a  line  of  railway  over  and  across  Elev- 
enth street;  that,  seaaonably  fbllotring  mA 
grant,  defendant  constructed  Its  line  of  nil- 
way  across  the  street ;  that  In  the  constroc- 
tlon  thereof  the  railroad  company  placed  its 
rails  above  tbe  elevated  street  about  18  Indi- 
es ;  that  the  gntnt  to  the  company  embraced 
a  way  BO  feet  In  width ;  that  In  construcUng 
Its  line  the  railroad  company  built  an  ap- 
proach or  apron  on  either  side  of  Its  track, 
starting  at  the  level  of  the  street  and  grada- 
aUy  rising  until  tbe  approach  came  in  line 
with  tbe  top  of  tbe  rails  of  the  railroad 
track;  that,  while  this  approa^  uteoded 
across  tbe  entire  width  of  the  street  on  the 
south  dde,  It  only  covered  a  portion  of  the 
street  on  the  north  sids^  leaving  on  dtber 
Bide  a  perpendicular  descent  of  aboat  16 
inches;  tbat  no  barrier  was  placed  on  the 
sides  of  tbe  approach  to  protect  the  unwary 
from  falling  therefrom;  thut  at  nightfall 
on  September  2, 1907,  while  moving  along  the 
street,  and  exerclalDg  due  care,  she  fell  from 
the  apron  or  approach  at  a  point  about  wie 
foot  north  of  the  north  rail  of  the  railroad 
track,  sustaining  serious  injuries.  Promptly 
after  the  institution  of  tbe  si^t  and  service 
of  process  upon  tbe  plaintiff,  the  defendant 
was  apprised  thereof,  and  notified  tbat  It  was 
primarily  liable  for  tbe  casualty  to  UIss 
Anderson.  Receiving  no  word  from  defend- 
ant, the  city  appeared  by  answer  and  present- 
ed these  Issues:  (1)  It  denied  the  accident  in 
toto;  (2)  It  denied  that  the  place  where  the 
Injury  occurred  was  a  street,  but  averred,  oa 
the  contrary,  ttiat  the  locus  was  the  private 
property  of  the  railroad  company,  and  for 
that  account  the  city  owed  Miss  Anderson  no 
duty  to  keep  the  place  in  repair ;  and,  last- 
ly, that  If  she  received  any  Injury  it  was 
through  her  own  carelessness  and  negUgrace. 

After  tbe  issues  had  been  formed  by  the 
pleadings  and  in  the  latter  part  of  Octobn. 
1908,  the  dty  caused  the  following  notice  and 
resolution  to  be  served  upon  the  railroad 
company: 

"The  City  of  Astoria,  Clatsop  County,  Ore- 
gon. Astoria,  Oregon,  Oct  28,  1908.  To  the 
Astoria  &  Columbia  River  Railroad  Com- 
pany— Gentlemen:  Acting  under  InstroctloDs 
from  the  common  council  of  the  city  of  As- 
toria as  per  resolution  herewith,  I  respect- 
fully Inform  you  that  an  action  has  been  in- 
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Lgainst  the  dty  of  Astoria  bj  one 
le  Anderson,  to  recover  the  sum  of 
i  the  damages  alleged  to  bare  been 
r  a  fiall  on  the  right  of  way  of  the 
.  B.  Co.,  said  action  la  now  pending 
nlted  States  Circuit  Court  for  the 
tt  Oregon,  and  of  thla  take  due  no- 
n.  Very  respectfully  yours,  [Signed] 
ion,  Auditor  and  Police  Judge." 
Ion  Introduced  by  Councilman  W.  O. 
Be  it  rSsoIved  by  the  common  coun- 
i  dty  of  Astoria:  That  the  auditor 
»  of  the  city  of  Astoria  be 

8  hereby  instructed  to  inform  the 
:  Columbia  Biver  Ballroad  Company 
g,  that  there  has  been  instituted 
le  dty  of  Astoria  by  one  Miss  Annie 
,  an  action  In  the  United  States  Clr- 
t  for  the  District  of  Oregon,  to  re- 
sum  o7  $20,000  as  damages  allied 
t>een  caused  by  a  fall  on  the  right 
the  Astoria  ft  Columbia  Biver  Bail- 
that  as  It  was  the  duty  of  the  said 
Columbia  River  Railroad  Company 
aid  right  of  way  la  repair,  the  said 
:  Columbia  Blver  Railroad  Company 
cpected  to  take  notice  of  said  action 
arly  defend  the  same." 
of  Oregon,  ss. :  County  of  Clatsop — 
iderson,  auditor  and  police  Judge  of 
Df  Astoria,  hereby  certify  that  the 
Is  a  true  and  correct  transcript  of 
Ion  adopted  by  the  common  council 
noils  vote  of  said  body  at  Its  meet- 
on  the  letb  day  of  October,  1908. 
Lutlon  being  on  file  in  my  office,  to 
lave  hereunto  set  my  hand  and  the 
te  City  of  Astoria,  Oregon,  this,  the 
of  October,  A,  D.  1908.  [Signed]  O. 
,  Auditor  and  Police  Judge." 
je  was  tried  June  23,  1909,  and  eler- 
)rlor  thereto  the  dty  again  notlQed 
lad  company  of  the  jpendency  of  the 
id  the  day  appointed  for  the  trial. 
NSLB  given  by  the  company  to  any  of 
cations.  Miss  Anderson  recovered 
for  $5,000. 

ember  28, 1011,  plaintiff  filed  a  com- 
alust  the  defendant  which  alleged, 
I,  that  In  Decembra,  1885,  plaintiff 
a  ordinance  grantix^  to  defendant 
of  way  upon  and  across  certain 
the  d^  of  Astoria,  whldi  franchise 
,  among  other  proTisions  and  re- 
,  the  following:  "  •  •  •  That 
'oad,  inclusive  of  switches  and  side 
tail  not  be  constructed  above  or  be- 
tttabllsbed  grade  of  the  street  or 
rhere  the  same  are  traversed  or 
>y  said  railroad  switches  and  dde 
hat  whenever  any  street  or  portion 
is  used  or  occupied  by  said  railroad, 
and  side  tracks  shall  be  ordered 
by  said  dty,  the  said  railroad  com- 
11  Improve,  at  its  own  expense,  the 
Ion  of  said  street  and  thereafter 
same  la  repair  and  In  the  manner 


provided  for  the  improvement  of  such  street, 
so  much  tliereof  as  shall  be  Induded  between 
the  rails  of  said  railroad  and  within  an  area 
of  three  feet  wide  on  each  side  of  said  rails 
on  the  outside  of  the  track  except  at  the 
crossings  of  cross  streets,  those  running  north 
and  south  to  the  sMp's  channel,  at  which 
place  said  railroad  company  shall  Improve 
said  cross  streets  within  the  boundary  lines 
of  this  franchise  whenever  the  said  cross 
streets  shall  be  improved  by  the  said  dty  to 
the  boundary  lines  of  the  franchise  hereby 
granted.  •  •  Continuing,  the  com- 
plaint asserts:  **That  at  the  time  said  line 
of  railway  was  constructed  and  at  the  time 
of  the  adoption  of  said  Ordinance  No.  2,026 
and  for  over  ten  years  prior  thereto  the  said 
Eleventh  street  was  and  has  been  and  ever 
since  has  been  and  still  is  a  public  street  In 
said  dty  from  its  north  terminus  to  its  south 
terminns  fully  accepted  by  the  said  city  and 
imiuroved  and  used  and  employed  by  the  pub- 
lic as  such,  and  said  dty  of  Astoria  has  at 
all  times  maintained  full  and  complete  Ju- 
risdiction thereover  as  such  street;  and  it 
was  the  duty  of  the  said  defendant  under 
said  ordinance  No.  2,026  and  under  the  laws 
of  the  state  of  Oregon,  to  construct  and  main- 
tain the  said  Eleventh  street  within  the  said 
right  of  way  of  the  said  defendant's  line  of 
railway  and  the  crossing  of  its  line  of  rail- 
way thereover  in  a  reasonably  safe  condition 
for  travel,  but  the  said  defendant  in  the 
construction  of  Its  said  crossing  and  its  said 
line  of  railway  over  said  Eleventh  street 
wholly  failed  to  and  did  not  exercise  any 
care  or  caution  whatever  and  did  not  make 
said  street  within  Its  right  of  way  or  at  its 
crossing  reasonably  or  at  all  safe  from  trav- 
el, and  so  carelessly  and  negligently  conduct- 
ed itself  In  that  regard  that  it  carelessly  and 
n^llgently  built  and  constructed  its  road- 
bed over  IS  Inches  above  the  street  grade  of 
said  Eleventh  street  and  over  IS  indies  alxtve 
the  decking  and  grade  of  said  street  and  for 
the  purpose  of  providing  a  means  for  passage 
by  the  users  of  such  street,  travelers,  and 
vehicles,  said  defendant  carelessly  and  negli- 
gently constructed  an  apron  or  approach 
leading  from  the  grade  of  said  street  and  the 
planking  and  decking  thereof  from  each  side 
of  its  line  of  right  of  way  crossing  said 
street  up  to  the  top  of  the  said  railroad  grade 
and  the  rails  thereon  and  to  an  elevation  of 
over  18  inches  al3ove  the  said  Eleventh  street 
and  the  grade  thereof,  and  carelessly  and 
negligently  did  not  construct  such  apron  or 
approach  the  full  width  of  such  street,  but 
carelessly  and  negligently  left  a  space  of  over 
3  feet  in  width  and  18  Inches  in  depth  be- 
tween the  west  end  of  said  apron  or  ap- 
proach and  the  west  boundary  line  of  said 
street,  and  in  the  construction  of  said  apron 
or  approach  said  defendant  carelessly  and 
n^ligently  failed  to  and  did  not  construct 
any  railing,  barrier,  or  barriers  on  either  dde 
of  said  apron  or  approadi  and  ever  thereaft- 
er carelessly  and  negligently  maintained  said 
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crossIiiK,  apron,  or  approach  iwlthout  such 
raUinj:  or  barrier  as  a  protection  to  travel- 
ers on  such  street  That  said  crossing, 
apron,  and  approach  as  constructed  and 
maintained  by  defendant  was  dangeroas  to 
travelers  on  said  street  to  those  travelii^ 
thereon  In  the  nighttime,  without  railings  or 
barriers  on  the  sides  thereot  That  hereto- 
fore and  on  September  2,  1907,  and  whilst 
said  crossing  was  so  negligently  maintained 
by  defendant,  one  Miss  Annie  Anderson,  a 
stranger  in  said  dty  of  Astoria,  whilst  law- 
fully traveling  over  said  Eleventh  street  and 
said  crossing  in  the  nighttime  as  constructed 
and  maintained  by  defendant  as  aforesaid, 
and  whilst  exercising  due  care  and  without 
fault  on  her  part  fell  from  off  said  crossing 
on  the  west  side  thereof  near  the  said  rail- 
way track  of  said  defendant  aforesaid  and 
about  one  foot  north  of  the  north  rail  there- 
of, and  thereby  received  serious  personal  in- 
juries, whereby  her  body  was  badly  bruised, 
ligaments  torn,  and  the  surgical  neck  of  her 
femur  bone  was  thereby  broken,  whereby 
she  became  permanently  Injured,  and  suffer- 
ed great  phyddal  pain,  to  her  great  Injury 
and  damage,  all  of  which  was  caused  solely 
by  reason  of  the  carelessness  and  n^Ugence 
on  the  part  of  the  defendant  In  the  construc- 
tion of  said  approach  and  crossing  as  afore- 
said and  In  maintaining  the  same,  and  the 
failure  to  construct  and  maintain  on  the  sides 
thereof  railings  and  barriers  for  the  protec- 
tion of  travelers  thereon  and  thereover. 
That  the  said  place  where  the  said  Annie  An- 
derson met  with  her  said  accident  and  for 
which  she  recorered  the  nid  Jndgm^t 
against  plaintiff,  as  hereinbefore  alleged,  vras 
on  the  said  approach  and  crossing  on  the 
said  line  of  railway  of  the  defendant  herdn, 
which  the  said  defendant  was  by  law  and 
said  ordinance  No.  2,026  required  to  keep  and 
maintain  in  a  reasonably  safe  conation,  and 
it  was  the  duty  of  the  defendant  to  have 
constructed,  on  and  along  the  outer  ddes  of 
said  apron,  barriers  or  raUlnga  for  the  pro- 
tection of  travelers  thereover,  and  said  ac- 
cident was  caused  solely  on  account  of  the 
carelessness  and  n^lt^nce  of  said  defend- 
ant in  the  construction  and  maintenance  of 
said  crossing  and  its  failnre  to  maintain  snch 
barriers  and  railings  thereat,  nils  plaintlft 
further  alleges  that  this  plaintiff  defended 
said  action  brought  by  said  Annie  Anderson 
against  the  plaintiff  aforesaid  for  the  sole 
use  and  benefit  of  the  said  defendant,  for 
that  the  said  defendant  was  liable  for  all 
damages  caused  to  or  suffered  by  said  Annie 
Anderson  accordingly  as  aforesaid,  and  this 
plaintiff  expended  in  defending  -said  action 
for  attorney's  fees  and  witness  fees  for  wit- 
nesses on  Its  behalf  necessary  to  defend  said 
action,  together  with  court  costs  and  officers' 
fees,  the  full  sum  of  $1,063.80.  all  of  whldi 
were  laid  out  and  expended  for  the  sole  use 
and  beneQt  of  said  defendant,  and  said  de- 
fendant derived  the  benefits  thereof  for  liad 


not  said  action  been  defended  a  Judgment 
would  have  been  obtained  against  this  plain- 
tiff for  the  sum  of  ¥20,000  and  costs  of  said 
action.  That  all  of  said  sums  were  «pended 
during  the  month  of  July,  1009.  and  prior  to 
the  8th  day  of  July,  1900,  and  plaintiff  is  en- 
titled to  interest  on  said  sums  so  expended 
at  the  rate  of  6  per  cent  per  annum  from 
said  8th  day  of  July,  1909,  untU  paid." 

Defendant,  after  denying  each  and  every 
allegation  In  the  complaint,  allied  as  a  sep- 
arate defense:  "That  If  the  said  Miss  Annie 
Anderson  described  in  the  complaint  herein 
was  injured  in  any  manner  whatsoever,  she 
was  not  Injured  on  Eleventh  street  In  the 
dty  of  Astoria,  or  upon  any  street,  alley,  or 
highway  over  which  the  dty  of  Astoria  had 
any  Jurisdiction,  authority,  or  coutroL" 

The  issues  were  concluded  by  a  reply  con- 
taining a  general  denial.  The  Jury  rendered 
a  verdict  In  favor  of  plaintiff  for  a  sum  equal 
to  that  which  the  city  was  compelled  to  pay 
Annie  Anderson,  plus  attorney's  fees  and 
costs  expended  in  defending  the  action. 

Counsel  for  the  respective  parties  litigant 
announced,  at  the  time  of  making  their  ex- 
cellent oral  arguments,  that  but  four  points 
were  controversial:  (1)  Was  the  notice  given 
the  railroad  company  of  the  institution  of 
the  action  by  Annie  Anderson  legally  suffi- 
dent?  (2)  Can  plaintiff  recover  from  the  de- 
fendant necessary  costs  and  attorney's  fees 
in  defending  the  action  brought  by  Miss  An- 
derson? <3)  Did  the  trial  court  give  the 
proper  legal  effect  to  the  Judgment  obtained 
by  Annie  Anderson  against  the  dty  of  Asto- 
ria? (4  Did  the  dty  and  the  railroad  company 
stand  in  pari  deUcto  with  respect  to  the  In- 
jury suffered  by  Miss  Anderson,  and,  if  so, 
win  the  law  support  the  action  for  Indemni- 
ty? These  questions  will  be  considered  In  an 
order  inverse  to  their  introduction. 

[1]  The  paramount  question  here  Involved 
is  whether  plaintiff  and  defendant  stand  as 
tort-feasors  in  an  equal  decree  with  respect 
to  the  wrong  which  caused  the  injury  to  An- 
nie Anderson.  If  so,  confessedly,  plaintiff 
cannot  maintain  this  action,  as  the  role  is  al- 
most universal  that  Joint  wrongdoers  stand- 
ing in  pari  delicto  cannot  compel  contrlba- 
tlon.  However,  to  work  an  Inhibition,  the 
parties  must  stand  in  pari  delicto,  and  the 
fact  that  the  parties  stand  In  delicto  eadi  to 
the  other  will  not  foreclose  contribntioii. 
This  distinction,  which  rests  in  sound  rea- 
son, was  well  stated  many  decades  ago  by 
Justice  Wilde  of  Massachusetts,  in  Lowell  v. 
Boston  &  Lowell  Railroad  Corporation,  23 
Pick.  (Mass.)  24,  34  Am.  Dec.  83:  "Our  Uv, 
however,  does  not  in  every  case  disallow  an 
action,  by  one  wrongdoer  against  another, 
to  recover  damages  incurred  in  consequence 
of  their  Joint  offense.  The  rule  Is  In  pari 
deUcto  potior  est  conditio  defendentls.  If 
the  parties  are  not  equally  criminal,  the  prln- 
dpal  delinquent  may  be  held  responsible  to 
his  co-delinquent  for  damagea  incarred  by 
their  Joint  offense.  In  respect  to  offenses,  in 
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Involred  any  moral  dellnqnency  or 
,  all  parties  are  deemed  equally 
id  ooorta  will  not  Inquire  into  their 
nilt  but  where  tbe  offense  is  mere- 
1  prohll>ltum,  and  is  In  no  respect 
It  iB  not  against  the  policy  of  the 
iquire  into  the  relative  delinquency 
;rtles,  and  to  administer  justloe  be- 
aOf  although  both  parties  are  wrong- 

n  order  accurately  to  determine 
plaintiff  and  defendant  are  Joint 
•rs  standing  in  pari  delicto  in  the 
on  of  the  act  which  produced  the 
)  Annie  Anderson,  recourse  must  be 
«  complaint  filed  by  Miss  Anderson, 
tion  against  plaintiff  ber^n.  The 
recites  that  tiie  dty  of  Astoria  had, 
e  prior  to  the  accident,  granted  to 
tad  company  a  right  of  way  60  feet 
on  Eleventh  street;  that  In  con- 
Its  track  the  company  laid  Its  rails 
I  grade  of  the  street  about  18  Inches 
ecessitated  the  placing  of  sloping 
am  the  grade  of  the  street  to  a  point 
1th  the  top  of  the  rails  of  the  rall- 
:k ;  that  this  apron  only  covered  a 
f  the  street  on  the  north  side,  lear- 
pendicular  descent  of  about  18  Indi- 
no  railing  was  placed  along  the 
Uie  apron  to  protect  travelers  from 
leretrdm ;  and  Uiat  the  dty  was  li- 
the reason  that  the  apron  was  a 
I  structure,  and  that  there  was  no 
r  railing  to  prevent  plalntlfl  from 

I  rfisumfi  of  the  salient  features  of 
rattan,  it  plainly  appears  that  the 
gligencs  charged  Is  against  the  rall- 
panyi  while  passive  negligence  only 
t  the  feet  of  the  munldpality.  All 
rged  against  the  Atj  is  Its  failure 
to  cue  fbr  the  safMy  of  the  travd- 
c,  by  not  providing  barriers  along 
Bt  where  the  accident  oocnrred. 
1  dty  &Ued  to  perform  Its  full  duty 
squiring  the  company  to  construct 
italn  ainroBS  sufficient  to  larotect  the 
om  harm,  and  in  not  seeing  that 
irriers  were  placed  al<mg  the  track 
hiry  was  possible,  and,  for  that  ae- 
a  liable  to  Annie  Anderson,  yet  that 
does  not  render  the  parties  equally 
it.  The  Relent  and  primary  cause 
ddent  was  the  ne^ig«iee  of  the  com- 
Ue  the  subsequent  negligence  of  the 
ot  mfordng  obedience  to  the  terms 
irdinance  was  constmctlTe  rather 
laL  however,  the  CII7  and  tbe 
company  had,  as  a  Joint  nndertak- 
tmcted  the  railroad  track  above  the 
ide  and  left  the  thorou^fare  In  the 
I  condition  which  produced  the  ln< 
nnle  AndexSon,  there  could  be  no  re- 
rer  against  the  company,  because 
lid  be  concurring  and  mutual  negll- 
the  part  of  the  dty  and  the  railroad 
According  to  the  ordinance  grant- 


ing to  the  company  the  use  of  the  street  In 
qaestioD,  It  was  the  duty  of  the  company  to 
lay  Its  track  rails  even  with  the  grade  of  the 
elevated  street  and  to  keep  the  street  cross- 
ing in  good  condition  and  repair.  A  nonoh- 
servance  of  these  provisions  was  the  proxi- 
mate cause  of  the  accident,  and  by  rule  of 
law  defendant  Is  liable  over  the  plaintiff  for 
the  damages  sustained  by  Miss  Anderson. 

[4]  The  next  question  to  be  considered  con- 
cerns the  legal  effect  to  be  given  to  the  Judg- 
ment obtained  by  Annie  Anderson  against  the 
dty  of  Astoria  In  the  United  States  Circuit 
Court  for  Oregon.  The  lower  court  advised 
the  Jury  that  the  Judgment  was  conclaslve 
evid^ce  of  the  following  facts:  (1)  That  the 
street  at  the  point  where  Miss  Annie  Ander- 
son met  with  the  acddent  In  question  was 
defective;  ^  that  Miss  Annie  Anderson 
was  Injured  at  a  p<^  about  one  foot  north 
of  the  north  rail  of  the  railroad  track  cross- 
ing on  Elerenth  street,  and  that  she  was 
injured  there  while  ezerdsing  due  care; 
&)  that  the  amount  of  the  Judgment  recover- 
ed by  Miss  Annie  Anderson  against  the 
dty,  namely,  $5,000,  was  the  amount  of 
the  damage  that  Miss  Annie  Anderson  these 
sustained ;  and  (40  that  the  point  whore  Miss 
Annie  Anderson  met  with  the  injury  was  a 
street  wittiin  the  dty  of  Asttnia.  An  ex- 
amination of  tbs  ideadings  in  the  or^nal 
case  reveals  that  the  Issues  whldi  the  court 
told  the  Jury  were  conduslve  on  defendant 
were  all  subjects  of  controversy  therein. 
Consequently  the  Jadgmeot  in  Uiat  action  is 
conclndve  of  die  facts  thereby  established 
and  could  not  again  be  the  subject  of  litiga- 
tion between  plaintiff  and  defendant,  if  the 
latter  was  notified  of  the  tbrmer  action. 
The  scope  ot  the  estoppel  created  by  the 
Judgment  In  the  primary  case  embraces  all 
of  the  issues  determined  by  it  In  Oceanic- 
Steam-NaT,  Ga  v.  Campania  Transatlantica 
Espanola,  144  N.  T.  668,  S9  N.  E.  360,  the  rule 
Is  thus  stated:  **It  Is  sufficient  that  the  itar^ 
against  whom  ultimate  ibtblllty  is  dalmed  is 
fully  and  fairly  Informed  of  the  claim  and 
that  the  actlim  is  pending  with  full  opportu- 
nity to  defend  or  to  partldpate  In  the  de- 
fense; If  Iw  then  n^^ects  olr  refuses  to  make 
any  defense  he  may  have,  the  Judgment  will 
bind  him  in  the  same  way  and  to  the  same 
extent  as  If  he  had  been  made  a  party  to  the 
record."  This  doctrine  was  approved  by  the 
Supreme  Court  of  the  United  States  In  Wash- 
ington Gaslight  Go.  V.  District  of  Columbia. 
161  U.  S.  816,  16  Sup.  Ct  564,  40  L.  Bd.  712. 

[I]  Can  plaintiff  recover  from  defendant 
Judgment  tea  the  necessary  costs  and  attor- 
ney's fees  expended  in  defending  the  action 
brou^t  bf^  Miss  Anderson?  We  think  It 
can.  No  question  is  raised  as  to  the  legiti- 
macy of  the  costs  Incurred  by  ttie  dty  in  de- 
f ending  the  action  brought  by  Miss  Annie 
Anderson,  nor  of  the  value  and  efficiency  of 
the  legal  services  rendered  the  dty.  We 
think  these  constituents  are  appropriate 
items  of  damage  for  whldi  plaintiff  may 
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claim  Indemnity.  Plaintiff  In  ite  lltlgatifm 
witb  MlBB  Anderson  waa  compiled  to  defend 
the  negligent  acts  of  defendant  wblch  gare 
birth  to  the  accident,  and  for  that  reason 
plaintiff  Is  entitled  to  zeoorer  over  ftom  de- 
foidant  the  reasonable  and  necessary  costs 
Incurred  in  such  defense  indndlng  attor- 
ney's  fees.  Westfield  t.  Bfoyo,  122  Ifoss.  100, 
23  Am.  Rep.  292;  Sutherland  on  Damages, 
Tol.  1  (3d  Ed.)  I  83 ;  Town  of  Waterbury  t. 
Waterbury  Terminal  Co.,  74  Conn.  IBS,  SO 
AtL  3. 

[I]  Lastly,  was  the  defendant  glren  sndi 
notice  of  the  pendency  of  the  Anute  Ander- 
son action  as  renders  the  Judgment  recovered 
ttuareln  oondnslTe  against  defendant?  The 
notices  served  upon  def^dant  contained  the 
Informatlcm  Uiat  an  action  had  been  Institut- 
ed against  the  city  of  Astoria  by  Hlse  Andei^ 
son  to  recover  the  sum  of  ^,000  alleged  to 
have  been  caused  by  a  tall  on  the  right  of 
way  owned  by  defendant,  and  that  defend- 
ant would  be  expected  to  make  a  proper  de- 
fense thereto.  This  court  stated,  in  Oamdl 
T.  Nodine.  41  Or.  417,  68  Pac.  68,  93  Am.  St 
743:  "Before  an  Indemnitor  can  be  ex- 
pected to  defend,  he  must  have  zeaacmable 
notice  of  tile  pendency  of  the  suitor  action  by 
which  he  is  to  be  bound,  and  afforded  an  op- 
portunity to  participate  in  or  interpose  sudk 
defense  as  he  may  desire ;  and  It  la  only  by 
complying  with  such  conditions  that  the 
par^  to  be  indemnified  can  estop  the  in- 
demnitor to  controvert  the  matter  anew  up- 
on an  action  ■ga*n«t  him  upon  the  Indem- 
nity contract  or  obligation.**  We  think  a 
full  opportunity  waa  afforded  defendant  to 
defend  the  first  action,  and  that  the  Judg- 
ment is  oowduBlve. 

Believing  no  errors  were  comndtted,  the 
Judgment  Is  alflrmed. 

HcBBXDB,  a  3^  and  BEAN  and  JDAKIN, 
JJ.,  concur. 


WEST  V.  McDonald. 

(Sapreme  Coart  of  Oregon.  Nov.  25,  1913.) 
1.  Exceptions,  Bill  or  (5  IS*)— Aomssiow 

OF  EVIDBNOK— SUPFICIENCT  OP  BlLL. 

Under  L.  O.  L.  fi  171,  as  amended  by 
Jjawa  1913,  p.  650,  providing  that  no  particular 
form  of  ezceptioQB  shall  be  required,  and  the 
objection  shall  be  stated  with  as  much  eridence 
or  other  matter  as  is  neccBsary  to  explain  it, 
but  no  more,  i^rovided  that  the  bill  of  excep- 
tions may  consist  of  a  transcript  of  the  whole 
testimony  and  ail  of  the  proceedings  at  trial  in- 
cluding the  exhibits,  instructions,  and  any  oth- 
er matter  material  to  the  decision  of  the  ap- 
peal, a  bill  of  exceptions  to  the  admlasion  of 
evidence  should  only  contain  so  much  of  the 
evidence  as  is  necessary  to  explain  the  nature 
of  the  objectioD,  and  shoold  not  be  a  practical 
transcript  of  all  of  the  proceedioga,  unless  neces- 
sary to  determine  the  correctness  of  a  ruling 
on  motion  for  a  nonsuit  or  for  directed  verdict 
at  the  close  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  i  18 ;  Dec  Dig.  |  13.*] 


2.  Wonns  ANO  Phusu— "Wkxx." 

A  "well"  conritts  of  a  pit  snnk  in  the 
earth  nntil  a  water-bearing  stratom  is  reached 
from  which  the  water  will  flow  into  the  pit 
from  which  a  supply  of  water  can  be  obtained. 

[Ed.  Note.— For  other  deSnitiona,  see  Woida 
and  Phrases,  voL  8.  pp.  7429,  7430.} 

3.  Triai.  (I  191^  —  iHsmucixom— PaoviRcfi 

or  JUBT. 

The  court  tnstmcted,  in  an  action  for 
services  for  digging  a  well,  that  "die  plalntiil 
in  this  case  has  shown  himself  to  be  an  expert 
well  driller,"  and,  if  yon  find  that  he  entered 
into  a  contract  with  defendant  to  drill  a  well 
for  fl.SO  a  foot,  this  agreement  was  not  com- 
plied with  onleas  he  got  a  safBclent  snpply  of 
water,  "and,  when  he  abandoned  the  work  with, 
oat  having  obtained  such  supply  of  water,  the 
defendant  had  a  right  to  rescind  the  contract 
and  adopt  other  means  for  getting  a  supply  of 
water."  and  plaintiff  cannot  recover,  ^eld, 
that  the  instruction  invaded  the  province  of  the 
jury  in  assuming  that  plaintiff  abandoned  the 
work  without  having  obtained  a  water  supply; 
and  was  also  ervoneons  In  chafing  that  plain- 
tiff had  shown  Unisdf  to  be  an  expert  driUw. 

nSd.  Note.— For  otter  case^aee  Trial,  Cut 
Dig.  li  420-481.  485;  DelDlg.  |  191.*] 

In  banc.  Appeal  from  Circuit  Court,  TJu- 
ion  Cotmty;  J.  W.  Knowles,  Jndge. 

Action  by  B.  A.  West  against  Duncan  Mc- 
Donald, From  a  Judgment  for  d^oidant. 
plaintiff  appeals.  Beversed,  and  new  trial 
ordered. 

See,  also,  128  Pac.  818. 

George  T.  Cochran,  of  La  Grande  (O.  H. 
Finn  and  Cochran  &  Eberhard,  all  of  la 
Grande,  on  the  brief),  for  appellant  Turner 
Oliver,  Cft  La  Grande  (Crawford  t  Eakln,  of 
La  Grande^  on  tlie  brief),  for  rcQpondoit 

BUBNEiTT,  J.  TUB  Is  a>  second  appeal 
in  tbla  case,  and  for  a  parttcolar  statemmt 
of  the  issues  involved  it  is  snfllciettt  to  refff 
to  64  Or.  203,  127  Pac.  784.  In  briet  It  is 
otough  to  say  here  that  the  plaintifl  declares 
for  labor  and  services  fumldied  at  the  qw- 
dal  Instance  and  request  of  the  default  in 
Iwrlng  a  well  to  a  depth  of  860  feet  at  the 
reasonable  value  ot  %USO  per  foot  The  de- 
fendant dudes  this,  aiid  alleges  Uiat  the  par- 
ties contracted  for  a  finished  well  suvi^ylng 
an  adequate  flow  <tf  water  at  a  price  of  flJK) 
per  foot,  but  not  in  any  event  to  exceed  the 
total  of  9150. 

[1]  In  the  argument,  sundry  objections  to 
mllngs  upon  the  reception  of  testimony  are 
pressed  upon  our  attention.  We  decline, 
however,  to  consider  these  on  the  ground 
that  what  is  termed  a  blli  ot  exeepttom  is 
nothing  more  than  a  lltoal  statemant  of 
everythli^  that  was  said  by  court,  counsel, 
and  witnesses  at  the  txlaL  This  has  beoi  so 
often  held  not  to  be  a  bill  of  enwtions  that 
it  is  tautological  to  repeat  the  statemoit  In 
a  manner  Mr.  Justice  Slater  b^an  a  new 
series  of  decisions  on  this  subject  in  Keady  v. 
United  Bys.  Co.,  07  Or.  825,  100  Pac.  658, 
108  Pac.  197,  and  we  hare  since  added  Hahn 
V.  Mackay,  63  Or.  100,  120  Pac.  12,  901,  and 
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>ub11c  Market  &  Cold  Storage  Co.  t. 
h,  135  Pac.  529. 

not  onmlndful  of  the  ameDdment 
171,  L.  O.  li.,  enacted  by  the  leg- 
sembly  February  28,  1913,  reading 
0  particular  form  of  exceptions 
required.  The  objection  shall  be 
Ji  as  much  evidence,  or  other  mat- 
oecessary  to  explain  it,  but  no 
'Tided,  however,  that  the  bill  of  ex- 
lay  consist  of  a  transcript  of  the 
Imony  and  all  of  the  proceedings 
trial,  including  the  exhibits  offered 
ed  or  rejected,  the  InstructlonB  of 
to  the  Jury,  and  any  other  matter 

0  the  decision  of  the  appeal."  L. 
K>.  It  was  pointed  out  in  Hahn  r. 
nipra,  that  the  bill  of  exceptions 
islsted,  in  the  meaning  of  the  stat- 

1  exemplification  of  only  so  much 
ind  no  more,  as  la  necessary  to  ex- 
point  of  tbe  objection.  It  was  fui^ 
Ined  that  qnallfications  of  this  rule 
in  the  Inclusion  of  the  whole  tes- 
'  the  plaintiff  on  a  motion  for  a  non- 
e  entire  testimony  on  both  sides  of 
in  a  motion  for  a  directed  verdict, 

ruling  on  these  questions  was  as- 
error,  but  that  such  bills  of  ezcep- 
uot  be  considered  for  any  other  pur- 
he  legislation  adverted  to  had  been 
For  anything  more  than  a  statuto* 
.tion  of  the  doctrine  thus  announc- 
id  have  omitted  the  original  terms 
171,  L.  O.  L.  But  it  has  retained 
ical  language,  and  the  words  em- 
>an  the  same  as  they  have  often 
xued  by  the  decisions  of  this  court 
JO  added  must  be  construed  to  cov- 
iptlons  established  by  our  decisions, 
mean  nothing  more  than  that  In 
ies  where  the  same  is  necessary  to 
the  correctness  of  the  ruling  upon 
ror  a  nonsuit  or  a  motion  to  direct 
at  the  close  of  the  whole  case,  the 
cceptlons  may  consist  of  a  tran> 
ill  the  proceedings.  Containing  as 
;  very  words  of  the  former  statute, 
.  depart  from  the  construction  plac^ 
lem  by  so  many  decisions,  amount- 
at  to  a  rule  stare  decisis.  Hence 
decline  to  consider  the  objections 
he  brief  to  the  admissibility  of  tes- 

various  Instances  occurring  dur- 
ogress  of  the  trial, 
re  are,  however,  sundry  exceptions 
the  Instructions  of  the  court  to 
vhich  may  be  tested  by  the  stand- 
le  pleadings  appearing  In  the  ab- 
hese  we  can  properly  consider,  for 
■ary  data  are  regularly  before  us. 
illy,  the  plaintifr  says  for  his  cause 
that  he  was  employed  to  serve  the 
in  the  latter's  quest  for  water  by 
o  the  earth,  and  that  his  services 
)nably  worth  |1.50  per  foot,  amount- 
^  aggregate  to  ¥525,  which  has  not 

Opposing  this,  the  defendant  de- 


nies the  allegations  of  the  complaint  and  sayB 
that  he  employed  the  plaintiff  to  produce  m 
finished  well  yielding  an  adequate  supply  of 
water,  and  that  without  fault  of  the  de- 
fendant the  plaintiff  abandoned  this  entire 
undertaking  before  its  completion.  The  ques- 
tion turns  upon  the  definition  of  the  term 
"well,"  as  applied  to  the  contention  of  each 
party.  If  the  plaintiff  was  not  responsible 
for  the  results  of  the  excavation.  It  can  be 
said  properly  that  a  well  meant  nothing  more 
than  a  mere  hole  in  the  ground,  for  the  ser- 
vices in  digging  which  the  plaintiff  would  be 
entitled  to  recover  on  the  quantum  meruit, 
In  tbe  absence  of  an  express  agreement.  The 
court  left  to  the  Jury  the  question  of  determin- 
ing what  the  parties  meant  by  digging  a  well. 
This  presented  plaintiff's  theory  of  the  case. 
On  the  other  hand,  the  court  said,  in  the 
course  of  its  charge,  that,  "In  using  the  word 
'well'  in  these  Instructions,  I  mean  a  hole 
sunk  or  drilled  into  tbe  earth  to  such  a  depth 
as  to  reach  a  supply  of  water."  This  Is  a 
permissible  definition  of  the  term.  "A  well 
consists  of  a  pit  sunk  In  the  earth  nntil  a 
water-bearing  stratum  of  the  earth  is  reach- 
ed, from  which  the  water  therein  will  flow  In- 
to the  pit,  and  a  supply  of  water  be  thus  ob- 
tained." Andrews  v.  Carman,  1  Fed.  Cas. 
No.  371,  p.  868.  Again  It  Is  said  In  Magoon 
v.  Harris,  46  Vt  264:  "The  places  where  the 
defendant  reached  water  by  orifices  In  the 
ground,  and  where  the  water  did  not  flow  to 
the  surface,  are  wells,  and  not  springs."  To 
avoid  the  circumlocution  of  repeating  the 
deflnltion  in  terms,  wherever  the  word  was 
used  in  his  subsequent  instructions,  the  Judge 
defined  It  once  and  for  all  In  his  Instruction 
relative  to  the  defendant's  side  of  the  case. 
It  was  not  intended  to  be  conclusive  upon  the 
plaintiff,  and  a  fair  construction  of  the 
charge  will  not  Justify  such  a  construction. 
Properly  considered  on  that  point,  the  court 
said  In  substance  to  the  Jury:  If  you  find 
that  tbe  contract  contemplated  a  finished 
well  yielding  an  adequate  supply  of  water, 
and  that  the  compensation  should  not.  In  any 
event,  exceed  a  spedfled  sum,  the  plaintiff 
cannot  recover  until  he  has  fully  performed 
his  contract  and  produced  such  a  well. 

[3]  The  court,  however,  was  in  error  In 
giving  the  following  Instruction:  "I  Instruct 
you  further  that  the  plaintiff  in  this  case  has 
shown  himself  to  be  an  expert  well  driller, 
of  many  years'  experience,  and  has  drilled  a 
large  number  of  wells  In  the  Grande  Ronde 
Valley,  and  If  you  fiud  from  a  preponderance 
of  the  testimony  that  he  entered  Into  a  con- 
tract with  McDonald  either  as  an  Individual, 
or  as  the  representative  of  the  farmers  sub- 
scribing to  a  fund  for  drilling  a  well,  that  he 
would  drill  a  well  for  $1.50  per  foot,  using 
4^ -Inch  casing,  himself  furnishing  all  of  the 
materials  and  machinery  for  such  purposes, 
that  this  agreement  was  not  complied  with, 
unless  he  got  a  sufficient  supply  of  water ; 
and,  when  he  abandoned  tbe  work  without 
having  obtained  lucb  supply  of  water,  the 
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defendant  had  a  ilgbt  to  rescind  tbe  contract, 
and  adopt  otber  means  for  getting  a  supply 
of  water,  and  the  plaintiff  cannot  recover 
anything  from  the  defendant  In  this  case." 
Tbls  Instmctlon  was  erroneous  in  that  it  as- 
snmed  as  a  proven  fact  that  tii»  plaintiff 
abandoned  the  work  without  having  obtained 
a  supply  of  water.  This  was  a  <dear  Inva- 
sion of  the  province  of  the  Jury  upon  a  vital 
point  of  the  case.  It  took  fOr  sranted  the 
verity  of  the  teaversed  allegations  of  the  an- 
swer. It  Is  objectionable,  also,  in  that  It  says 
to  the  Jury  "that  the  plaintiff  In  this  case 
has  shown  himself  to  be  an  expert  well  drill- 
&  of  many  years'  experience,"  etc.  This 
mlf^t  have  been  a  l^Umate  deduction  to  be 
med  by  counsel  in  discussing  the  case  to  the 
Jury,  but  It  has  no  proper  place  in  the  charge 
of  the  court  That  tba  assumption  of  a  dis- 
puted fact  la  erroneons  when  coming  from 
the  court  is  taught  by  the  following  authori- 
ties: Salomon  v.  Cress,  22  Or.  177, 20  Pac;  4S9 ; 
Stete  T.  Bock,  49  Or.  26, 88  Paa  318 ;  Keen  v. 
Keen,  49  Or.  362,  90  Pac.  147,  10  L.  A.  <N. 
&)  604,  14  Ann.  Ca&  4B. 

This  conclusion  leads  to  a  reversal  of  the 
case  for  a  new  trial. 

BEAN,  'j.,  concurs  In  tbe  result; 


DYER  et  al.  v.  CITY  Olj'  BANDON  et  aLt 
(Supreme  Ooort  of  Or^on.    Nov.  26,  1918.) 

1.  MUNICIPAI.  COBPOBATIONS  (S  294*)— StBEET 

Impbovkments— Sufficiency  of  Notice. 
Under  charter  provisions  that  Improvanents 
should  not  ba  undertaken  without  ten  days* 
notice  thereof  by  publication  In  some  city  news- 
paper, apedfyine  with  convenient  certainty  the 
street  or  part  thereof  proposed  to  be  improved 
and  the  kind  ckC  improvement  proposed,  a  pub- 
lished notice  that  the  dty  council  bad  ordered 
Sixth  street  Improved  from  the  west  line  of 
Broadway,  thence  west,  including  therein  Ran- 
dolph avenue,  to  the  east  line  of  West  Ban- 
don,  such  improvement  to  condst  of  grading, 
sidewalks,  and  flumes,  was  Invalid  for  want 
of  a  certun  description  of  the  proposed  Improve- 
ment and  gave  too  coundl  no  Jorisdlctmn  to 
complete  it. 

[Ed.  Note.— For  other  caaea,  see  Mnaldpal 
Corporations.  Cent  Dig.  H  776-788,  791;  Dec 
Digrf294.»T  . 

2.  MuniOIFAI.  QORFOBATIONB  (H^^  480*)— 

lUFBOVBHENTS— iNVALiniTT^ESTOFPEI.  TO 
ASSEBT. 

Where  there  is  an  entire  lack  of  jurisdic- 
tion to  order  the  improvement^  a  property  hold- 
er ia  not  estopped  from  asserting  the  invalidity 
of  the  proceedmga  by  reason  of  having  failed 
to  assert  their  invaudlty  befoxe  tbe  wwk  is 
completed. 

[Ed.  Note. — For  otber  cases,  see  Municipal 
Corporations,  Cent  Dig.  St  1147-1162;  Dec. 
Dig.  SS  488,  480.*] 

8.   MUNIOIPAI,  CoBPOBATIOnS  (1 688*)— ASSESS- 
MENTS   FOB    IMPEOVEICBKT  —  INJUNCTION  — 

Where  all  tbe  plaintiffs,  in  an  action  to 
enjtrfn  the  collection  ot  an  assessment  for  im- 
provements, had  the  same  common  ground  for 

relief,  that  heine  lack  of  jurisdiction  in  the 


council  to  order  the  ImprovsmsDti,  Uiere  vu 
no  improper  joinder  of  parties  plaintiff. 

[Ed.  Note.— Fw  other  eases,  see  Mnnldpal 
CorporatioDS,  Cent  Dig.  H  1104,  1268;  Dec 
Dig.  i  638.*] 

Department  2.  Appeal  from  Circuit  Coui^ 
Coos  County;  J.  S.  Ooke,  Judge. 

Injunction  by  Buphemla  Dyer  and  othen 
against  the  City  of  Bandon  and  others. 
Decree  for  defendants,  and  plaintiffs  appeal 
Reversed,  and  decree  entered  for  plaintiffs. 

This  1b  a  suit  to  restrain  the  collection  of 
a  street  assessment  That  portion  of  the 
charter  of  Bandon  bearing  upon  the  matter 
in  hand  is  as  follows :  "No  grade  or  improve- 
ment mentioned  in  the  preceding  section  can 
be  undertaken  or  made  wlthoat  ten  days'  do- 
tice  thereof  b^g  given  by  publication  In 
some  newspaper  published  In  the  dty  of 
Bandon,  or  by  posting  such  notice  thereof  hi 
three  public  places  In  said  dty,  except  as 
herein  otherwise  provided ;  also  mailing  a 
copy  of  such  notice  to  property  owners  with- 
in the  corporate  limits,  where  known  to  the 
recorder.  •  •  •  Such  notice  must  be  giv- 
en by  the  recorder  by  order  of  the  coundl, 
and  must  specify  with  conv^ent  certainty 
the  street  or  part  thereof  proposed  to  be  Im- 
proved, or  of  whidi  tbe  grade  is  proposed  to 
be  established  or  altered,  and  the  kind  of 
improvement  which  is  proposed  to  be  made." 

On  February  1,  1011,  the  council  passed  a 
resolution  directing  the  recorder  to  advertise 
notice  of  the  street  improvement  In  ques- 
tion; the  nature  of  the  proposed  Improve- 
ment to  be  stated  as  follows :  "Said  Improve- 
ment to  consist  of  grading  the  street  sod 
avenue  and  building  sidewalk  on  both  sides 
of  said  street  and  avenue,  sidewalk  to  be  six 
feet  wide,  also  that  wood  flumes  be  built  in 
the  three  small  creeks  In  tbe  Woolen  Mill  and 
Woodland  additions,  a  concrete  flume  to  be 
built  on  Gross  creek,  retaining  walls  to  be 
of  wood  and  Gross  creek  to  be  filled  over  the 
culvert"  Thereafter  the  recorder  pubUshed 
such  notice,  which,  so  far  as  affects  tbe  mat- 
ter at  bar.  Is  as  follows :  "Notice  is  hereby 
given  that  on  February  l.  1911,  the  common 
council  of  the  dty  of  Bandon,  Coos  coun^, 
Oregon,  at  a  regular  meeting  'thereof;  by  res- 
olution, ordered  that  Sixth  street  be  Improv- 
ed from  tbe  west  line  of  Broadway  thence 
running  west,  including  therdn  Randolph 
avenue,  to  the  east  line  of  West  Bandon. 
Said  improvements  to  consist  of  grading  the 
street  and  building  sidewalks  on  both  sides 
of  street,  said  sidewalks  to  be  six  (6)  feet 
wide;  that  a  concrete  flume  be  built  on 
Gross  creek,  where  creek  crosses  Sixth 
street,  the  retaining  walls  to  be  of  wood; 
and  that  a  fill  be  made  over  culvert  or  flume, 
also  that  a  wooden  flume  be  built  In  tbe 
three  (3)  small  creeks  In  the  Woolen  and 
Woodland  additions  which  creeks  also  cross 
Sixth  street"  Later  the  council  passed  an 
ordinance  authorizing  the  improvement,  and 
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the  street  was  ImpToved.  The  plalntlfPs  re- 
fused to  pay  the  assessment  levied  against 
their  property  for  th^r  share  of  said  im- 
provements and  broosht  this  suit  to  enjoin 
the  collectloii  of  the  assessment  Tlie  de- 
fendants had  a  decree  In  tbe  court  below, 
and  plaintiffs  appeal. 

G.  T.  Treadgold  and  Geo.  P.  Topping,  both 
of  Bandon  (U  A.  LlUeqTlst,  of  CoqoiUe,  on 
the  brief),  for  app^nts.  F.  J.  Feeney,  of 
Bandon,  for  leapcmdents. 

McBRIDE,C.  J.  (after  stating  the  facts  as 
aboTe).  [1]  We  are  not  compelled  to  go  be- 
yond the  decisions  of  onr  own  court  for  au- 
thority decisive  of  the  questions  raised  on 
this  appeal.  The  case  of  ladd  r.  Spencer, 
23  Or.  193,  31  Paa  474,  Is  exactly  In  point 
The  provisions  of  the  charter  of  East  Port- 
land quoted  in  the  opinitm  In  that  case  are 
practically  identical  with  sections  67  and 
68  of  the  Bandon  charier.  The  notice  In 
that  case  described  the  nature  of  the  im- 
Iffovement  as  follows :  "From  the  center  line 
of  Seventh  street  to  a  point  at  the  west  line 
of  Ninth  street  by  building  to  the  establish- 
ed grade  an  elevated  roadway  thlrty-slx 
feet  wide  and  elevated  sidewalks  twelve  feet 
wide."  It  will  be  noticed  that  the  descrip- 
tion above  given  was  quite  as  definite  as 
that  given  in  the  case  at  bar ;  yet  the  court 
held  the  proceeding  void ;  Mr.  Justice  Moore 
using  the  following  language:  "Bespondrait 
claims  that  the  first  notice  was  insufllclent 
and  void  because  It  did  not  describe  with 
any  certainty  the  kind  of  improvements  re- 
quired, and  tliat  the  second  notice  was  issu- 
ed and  published  without  authority  and 
therefore  void.  Do  the  words,  'by  building 
to  the  established  grade  an  elevated  roadway 
36  feet  wide  and  elevated  sidewalks  12  feet 
wide,'  give  with  convenient  certainty  the 
kind  of  improvement  required  for  that  part 
of  said  street  lying  between  the  center  line 
of  Seventh  and  the  west  line  of  Ninth 
street?  It  cannot  be  ascertained  with  con- 
venient or  any  certainty  from  an  Inspection 
of  the  published  notice,  nor  from  an  exami- 
nation of  said  petition,  the  description  of 
which  is  copied  In  the  said  notice,  what  kind 
of  material,  nor  the  siise,  quality,  or  char- 
tcter  thereof,  was  required  for  this  elevated 
roadway.  The  owner  of  each  lot  abutting 
open  this  street  whose  property  might  be 
benefited  or  injured  by  tbe  proposed  Im- 
provement vnB  entitled  to  know  just  what 
Und  of  Improvements  were  contemplated, 
nie  legal  Issue  of  the  notice  and  Its  proper 
pnblication  were  for  his  benefit  and  protec- 
tion and  were  tbe  means  by  which  the  coun- 
cil acquired  jnrlsdictioa  to  subject  his  prop- 
erty to  the  burden  necessary)  to  defray  the 
npense  of  making  the  improvement  This 
was  not  such  a  notice  as  the  cbarter  pre- 
scribed nor  such  as  the  owner  of  property 
adjoining  said  street  was  entitled  to,  elnce 


it  did  not  inform  him  of  the  character,  nor 
could  he  from  it  estimate  the  probable  cost, 
of  the  pr<^sed  Improvement  No  Jurisdic- 
tion to  levy  a  special  assessment  could  pos- 
sibly be  claimed  by  the  pnblication  of  such 
a  notify,  and  any  proceedings  had  thereupon 
were  void."  This  holding  has  been  approv- 
ed In  Clinton  v.  City  of  Portland,  26  Or.  410, 
38  Pac.  407 ;  Bank  of  Columbia  v.  Portland, 
41  Or.  1,  67  Pac  1112;  Rubin  t.  City  of 
Salem,  58  Or.  91,  112  Pac.  713 ;  Jones  aty 
of  Salem,  63  Or.  126.  123  Pac  1096.  It  fal- 
lows from  the  reasoning  of  these  decisions 
that  the  notice  published  was  Invalid  and 
that  the  council  nerar  obtained  Jurisdiction 
to  make  the  proposed  Improvement  unless 
plalntUb  in  Btandiug  by  and  making  no  pro- 
test against  the  work  are  estt^ped  from  as- 
serting the  Inralldtty  of  the  proceedings  by 
which  it  was  Initiated. 

[2]  Where  thwe  la  an  entire  lack  of  Juris- 
diction to  ordw  the  improvement  as  Is  tbe 
case  here,  it  has  been  Invariably  held  In  this 
state  that  a  property  holder  la  not  estopped 
from  aeserUng  the  invalidity  of  Uie  proceed- 
ings by  reason  of  bis  having  failed  to  assert 
their  Invalidity  before  the  work  la  complet- 
ed. Stront  T.  City  of  Portland,  26  Or.  291, 
88  Pac.  126,  and  cases  there  cited;  Jones 
T.  Olty  of  Salem,  supra. 

[1]  It  la  also  contended  that  there  Is  an 
improper  Joinder  of  parties  plaintiff.  Tba 
plaintiffs  all  have  one -common  ground  for 
r^ef,  namely,  tbe  lack  of  Juriadlctton  in  the 
council  to  order  the  Improvement  In  tills 
the  caae  differs  from  Hendry  r.  City  of  Sa- 
lem, 64  Or.  162,  129  Pac.  531,  cited  by  coun- 
sel tor  defendants. 

It  follows  that  the  decree  of  the  circuit 
court  most  be  reversed,  and  a  decree  entered 
here  for  ptalntUts. 

BDAN,  EAKIN,  and  McNABY.  JJ^  concur. 


SCOIT  V.  HUBBARD  et  aL 
(Supreme  Conrt  of  Oregon.   Nov.  20,  1918.) 

1.  Appeal  ano  Eebob  (8  1009*)— Revebw— 
Questions  or  Fact. 

Though  an  equity  case  la  tried  anew  on 
appeal,  and,  when  a  question  of  fact  is  involved, 
ail  the  evidence  brought  up  is  examined  inde- 
pendent of  the  trial  court's  findingB,  such  find- 
mgB,  where  the  testimony  is  connicting,  are 
entitled  to  great  weicbt,  and  where  the  testl- 
moay  was  seemingly  balanced,  it  would  be  tak- 
en to  preponderate  in  favor  of  the  party  for 
wbopi  the  trial  court  found. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fiS  3970-3978;  Dec  Dig.  $ 
1009.*] 

2.  EsTOPPKL  (i  85*)— RBPBBSBNTATtoNS— Fu- 
ture BVBIVTB. 

The  doctrine  of  estoppel  in  pais  applies 
only  to  repreaentatioDB  as  to  past  or  present 
transactions,  and  not  to  promises  as  to  the  fu- 
ture which,  if  valid  at  sJl,  must  be  binding  as 
contracts. 

lEd.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  g§  220,  221;  Dec.  Dig.  S  85.  •] 
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8.  CoNiuoTS  (1 803*)— Excuses  fob  Nohpeb- 

FOBHANOB  —  PSBFOBlUnOB  PBETXItTED  BT 

Othbb  Pabtt. 

A  party  to  a  contract,  who  prevents  an- 
other party  from  strictly  performing  its  terms, 
may  not  avail  himself  of  the  default  thereby 
occasioned. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Diff.  SS  1409-1443;  Dec  Dig.  §  303.*] 

4.  Fbaudb,  Statute  of  (|  131*>— Modifica- 
tion OF  CONTKACT^TlMB  OF  PEBFOEMAKCB. 

As  a  general  rule,  where  the  time  for  a 
sale  of  real  property  has  been  postponed  by  a 
parol  agreement  upon  which  the  vendee  has 
relied,  the  statute  of  frauds  caiiaot  be  invoked 
to  perpetrate  a  fraud. 

[Ed.  Note.— For  oHier  cases,  see  Frauds, 
Statute  of.  Gent  Dig.  |f  288,  284;  Dee.  Dig.  f 
181.*] 

6.  PBAUoa,  Statute  of  (8  131*)— Modifioa- 

TION  OF  CoNTBACT— TUE  OF  FBBFOBMANCE. 

Where  a  party  to  a  written  contract  oral* 
ly  agrees  to  extend  tiie  time  for  performance, 
he  is  estopped  from  taking  advantage  of  the 
noncompliance  with  the  terms  of  the  writing, 
and  the  other  party  hag  die  extended  time 
within  which  to  perform. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  §}  283,  284;  Dec.  Dig. 
§  131.*] 

6.  CONTBACTS  (I  237*)— MODIFICATION— CON- 
8IDEBATION— NBCESSITT. 

A  parol  agreement,  extending  or  enlar^ng 
the  time  for  performance  of  a  written  contract, 
must  ordinarily  be  supported  by  a  sufficient 
consideration,  but  need  not  be  if  mutual  acts 
are  to  be  perfcnmed  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  SS  111&-1122;  Dec.  Dig.  S  237.*] 

7.  Evidence  (J  445*)  —  Pabol  Evidence  to 
Vabt  WfiiTiHa. 

Evidence  is  admissible  to  show  that  the 
time  of  performance  of  a  written  contract  with- 
in the  statute  of  frauds  has  been  enlarged  by 
a  subsequent  oral  agreement 

[Ed.  Note, — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2052-2065:  Dec  IMg.  |  445.*] 

a  Tendob  and  Pubchaheb  ({  18*)— Tnac  of 
Pathbnt^Ezoubeb  fob  Dblat. 

Where,  under  an  option  to  purchase  land, 
providing  that  it  would  be  effective  only  so  long 
as  the  holder  of  the  option  paid  f60  a  month 
in  advance,  and  tliat  tune  was  of  the  essence 
of  the  agreement,  the  owner  refused  to  accept 
three  monthly  installments,  which  were  there- 
upon left  for  him  at  a  bank,  from  which  he 
withdrew  them  some  time  after  they  were  due, 
he  created  the  impression  that  time  was  not  of 
the  essence,  and,  without  ^ving  any  notice  of 
change  in  his  Intention,  he  could  not  forf^t  the 
agreement  because  of  a  delay  of  one  day  in 
paying  a  subsequent  installment 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  23;  Dec  Dig.  {  ja*] 

9.  Vendob  and  Pubohaseb  (|  18*)  —  Coh- 
TBACTS— Modification — Conbidebation. 

Where  an  owner  of  land  who  had  given  an 
optioD  to  purchase,  providing  that  it  should  be 
effective  only  so  long  as  the  solders  paid  {50  a 
month  in  advance,  and  that  time  was  of  the  es- 
sence of  the  agreement  on  May  2Sth  requested 
the  holders  to  advance  $000  for  a  year's  op- 
tion, and  induced  them  to  believe  that  by  ad- 
vancing this  sum  the  installment  due  on  or  be- 
fore May  3lBt  might  be  paid  during  the  first 
week  of  June,  the  holders*  promise  to  pay 
such  sum  was  a  sufficient  consideration  for  the 
extension,  and  the  owner  was  therefore  estop- 
ped from  asserting  a  forfeiture  because  of  the 
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failure  to  tender  such  installment  during  the 
month  of  May. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  ?3;  Dec.  Dig.  i  18.*] 

Appeal  from  Clrcnlt  Court,  Jackson  Coun- 
ty; F.  M.  Calkins,  Judge. 

Suit  by  William  Scott  against  U  P.  Hub- 
bard and  others.  From  a  decree  dismissing 
the  suit,  plaintlfC  appeals.  Affirmed. 

This  iB  a  suit  by  TnUiam  Scott  sgaiiut  L. 
P.  Hubbard,  HabeL  Zimmer,  and  Haidon  F. 
Schutt  to  rescind  a  contract  The  plalntUt, 
on  Decemtter  81,  ISOBt  entered  into  a  written 
agreement  with  A.  R  Sallns,  whereby  he 
stiyulated  to  sell  and  convey  to  the  lat- 
ter, his  heirs  or  assigns,  1,366.82  acres  of 
land  In  Jackson  county.  Or.,  particularly  de- 
scribing the  premises,  at  $22.60  an  acre, 
amounting  to  ¥80,780.06,  of  which  sum  (10,- 
000  waB  to  be  paid  when  the  election  to  take 
the  property  was  exercised,  and  the  remain- 
der in  three  eQual,  nnnnal  install  men ts,  with 
interest  at  9  per  cent  Glauses  of  the  con- 
tract are  as  follows:  "It  Is  expressly  und«- 
stood  and  agreed  that  William  Scott  reserves 
all  coal,  oil  or  gas,  also  minerals  and  sttme 
of  whatever  kind  In  and  under  above  describ- 
ed lands,  with  the  right  to  go  on  the  premis- 
es and  explore  and  mine  for  same  not  nearer 
than  300  feet  from  any  Iralldlng,  ai^  this 
option  will  be  effective  as  long  as  A.  B.  Sal- 
Ing  coDtlnnes  to  pay  William  Scott  the  sum 
of  $50  per  month  in  advance,  and  no  longer, 
provided,  however,  this  option  shall  termi- 
nate and  all  sums  paid  hereunder  be  forfeit- 
ed absolutely  unless  the  same  is  exercised 
before  five  years  from  this  date.  No  part 
of  the  $50  monthly  payments  shall  be  applied 
on  the  purchase  price  of  the  land.  It  is  also 
agreed  that  any  Improvements  put  upon  the 
land  at  any  time  since  December  31,  1908,  or 
at  any  time  thereafter,  including  care  of 
fruit  trees,  are  to  be  added  to  the  pordiase 
price  and  that  time  is  of  the  essence  of  this 
agreement"  The  terms  of  the  contract  were 
made  binding  upon  the  parties  thereto,  their 
heirs  and  assigns.  Saling  transferred  all  his 
interest  In  the  agreement  to  the  defendant 
L.  P.  Hubbard,  who  sold  and  assigned  an  un- 
divided two-thirds  of  his  interest  In  the  real 
property  to  the  defendants  Mabel  Zimmer  and 
Mendon  F.  Schutt  Tbe  sum  of  $50  for  the 
option  maturing  the  succeeding  month  was 
regularly  tendered  on  or  before  the  last  day 
of  the  preceding  month,  including  the  pay- 
ment for  May,  1011.  When  so  offered,  the 
Installments  for  January,  February,  and 
March,  1811,  were  refused  by  the  plaintiff, 
who  asserted  that  the  contract  was  at  an 
end,  because  the  option  was  not  exercised 
by  the  payment  of  $10,000  on  or  before  De- 
cember 31,  1910.  The  sums  so  tendered  In 
the  early  part  of  the  year  1911  were  left  at 
a  bank  tor  the  plalntiCF,  who  In  March  of 
that  year  withdrew  that  money.  No  pay- 
ment was  made  In  May,  1811,  for  the  next 
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it  oir  June  1st  of  that  year  the  Bum 
s  tendered  to  the  plaintiff,  who  re- 
accept  It  The  complaint  alleges 
le  facta,  In  sabstance,  as  heretofore 
and  avers  that  in  consequence  of 
e  to  pay  the  Installment  for  June, 
fug  the  preceding  month,  all  rights 
rendantB  on  or  to  the  real  property 
icame  forfeited.  The  material  aver- 
new  matter  In  the  answer  are  to 
:  that  the  defendants  were  able, 
id  willing  to  pay  In  advance  the 

0,  for  the  option  during  June,  1911, 
ay  25th  of  that  year  the  plaintiff 
them  to  alter  the  terms  of  the  con- 
B  to  advance  to  him  |600  on  account 
una  thereafter  monthly  maturing, 
'.  prlvllegeB  granted  were  sooner  ex- 
rhen  the  unearned  part  of  the  op- 
lid  beforehand  was  to  be  credited 
ircbaae  price;  that  the  defendants 
eby  Induced  to  believe,  and  did  be- 
:  the  time  for  mating  such  payment 
ided  nntU  June  1,  1811,  on  which 
Qg  secured  the  $600,  they  offered  It 
aintlff,  -  who  declined  the  advance, 
a  they  tendered  as  the  Installment 
month,  $60,  which  sum  he  also  re- 
accept;  that  by  rejecting  the  In- 
{  when  tendered  for  the  month  of 

February,  and  March,  1911,  and 
■  withdrawing  such  money  from  the 
plaintiff  thereby  waived  the  clause 
ontract  making  time  the  essence 
LDd  he  could  not  thereafter  revive 
islon  without  giving  written  notice 
ention  in  this  respect;  that  by  rea- 
}f,  and  In  consegnence  of  the  plaln- 
falth,  he  Is  and  ought  to  be  eatop- 
sert  that  any  default  has  occurred 
yment  of  the  Installment  for  June, 
that  the  successive  portion  for  that 
A  all  other  partial  payments  sub- 
maturing  were  and  will  be  left 
clerk  of  the  court  nntll  the  decree 
rendejfed.  The  reply  having  put 
tie  allegations  of  new  matter  in  the 
he  cause  was  tried,  and  from  the 
received  findings  of  fact  were  made, 
d  thereon  the  court  deduced  the 
IS  of  law  that  the  contract  was  in 
,  and  that  the  rights  of  the  defend- 
ein  remained  intact  The  suit  was 
1  dismissed,  and  the  plaintiff  ap- 

fulkey,  of  Medford  (Geo.  W.  Cher- 
dford,  on  the  brief),  for  appellant 
Neff,  of  Medford  (Neff  &  Mealey 

1.  Beames,  all  of  Medford,  on  the 
t  respondents. 

S,  J.  (after  stating  ttie  f&cb$  as 
Chat  the  plaintiff  sought  to  obtain 
1  the  defendants,  who  secured  that 
blm,  there  is  no  doubt  The  only 
9y  Is  as  to  when  that  money  was 
«en  paid.  U  W.  Zimmer,  the  hus- 


band of  the  defendant  Mabel  Zimmer,  tes- 
tified that  the  plaintiff,  on  Thursday,  May 
25,  1911,  requested  the  witness  to  advance 
$600  on  account  of  the  option.  "Q.  What 
did  you  say  to  him  with  reference  to  that? 
A.  1  told  him  that  I  was  expecting  some 
money  from  the  East,  and  that  as  soon  as 
that  arrived  I  would  be  glad  to  make  the 
payment  Q.  Of  $600?  A.  Of  $600.  That 
he  said  be  would  like  to  have  it  by  the  fol- 
lowing Saturday.  I  told  him  that  I  didn't 
know  Just  how  soon  I  would  have  it  but 
questioned  whether  it  would  be  there  by  Sat- 
urday. He  said  then:  'Well,  if  1  could  have 
half  Saturday  and  the  other  half  next  week 
it  would  help  me  out'  I  told  him  when  It 
come  I  would  Just  as  well  pay  it  all  at  one 
time,  and  he  said,  substantially,  that  would 
be  all  right,  to  get  It  as  soon  as  possible; 
next  week  would  do."  That  on  Thursday, 
June  1,  1911,  the  witness,  having  secured  the 
money,  offered  $600  to  the  plaintiff,  who  de- 
clined It  saying  that  he  had  borrowed  that 
sum,  whereupon  the  witness  tendered  him 
$50  on  account  of  the  option,  which  sum  he 
also  refused.  In  referring  to  the  plaintiff 
and  the  $600  which  he  desired,  Zimmer  was 
asked  on  redirect  examination:  "What  did 
he  finally  say  with  reference  to  getting  that 
money  next  week?"  The  witness  answered: 
"Well,  he  flnally  agreed  that  next  week  would 
do,  and  then  he  asked  me  about  It  Monday 
and  again  Tuesday;  whether  I  had  gotten 
the  money."  This  testimony  is  corroborated 
by  that  of  G.  B.  Maxwell,  the  father-in-law 
of  the  defendant  Schutt,  who  was  present 
and  heard  the  conversation  between  Zimmer 
and  the  plaintiff  in  reference  to  the  $600 
which  the  latter  desired  to  secure. 

The  plaintiff  testified:  That  on  Friday 
May  26,  1911,  wishing  to  obtain  $600  for  M. 
O.  Womack,  who  needed  one-half  thereof  on 
that  day  or  the  next  and  the  remainder  a 
few  days  later,  he  requested  an  advanoe  of 
the  money  from  Zimmer,  who  Informed  the 
witness  that  he  could  give  no  assurance  of 
furnishing  it  by  Monday  following,  Scott 
saying :  "So  the  conversation  about  the  mon- 
ey ended  right  there."  That  on  Saturday  . 
May  27,  1911,  the  witness  borrowed  from  a 
bank  $600,  and  thereupon  sent  a  check  for 
$10  to  Womack,  to  whom  he  also  sent  an- 
other check  on  the  following  Monday  for 
$290,  and  soon  thereafter  checks  for  the  re- 
mainder. The  written  orders  on  a  ttank 
were  identified  and  received  in  evidence, 
Scott  denies  the  awom  declarations,  made  by 
Zimmer,  that  the  mon^  would  be  accepted 
at  any  time  after  Saturday,  May  27,  1911. 
The  testimony  given  by  the  plaintiff  is  coi  - 
roturated  by  that  of  J.  W.  Lindqulst  who 
was  present  when  the  request  to  advance 
$600  was  made,  and  who  stated  upon  oath: 
"I  know  that  Mr.  Scott  asked  for  that 
money;  that  is  all  I  do  know.  And  I  know 
this :  That  he  made  it  plain  that  he  had  to 
have  the  money  at  a  certain  time,  Saturday 
or  Monday  aa  I  have  stated.   He  was  very 
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empliatl<^  and  said  It  would  do  him  no  good 
If  he  didn't  get  It  ]ust  then." 

Based  on  the  conflicting  testimony  the  find- 
ings of  fact  made  bj  the  trial  court  are  to  the 
effect  that  Scott  led  the  defendants  to  be- 
lieve that  If  the  $600  were  paid  wltliin  a 
week  or  10  days  from  the  time  the  applica- 
tion therefor  was  made,  it  would  be  satis- 
factory to  the  plaintiff,  and  that  the  defend- 
ants were  able,  willing,  and  ready  to  pay  In 
advance  the  installment  and  request  of  the 
plaintiff  to  advance  the  sum  so  desired,  and 
were  led  to  believe  that  it  would  not  be  nec- 
essary to  tender  tbe  June  instaUment  on  or 
before  May  31,  1911. 

[1]  These  findings  practically  determine 
that  the  testimony  given  by  Bcott  and  Llnd- 
quist  in  respect  to  when  the  $600  could  be 
paid  la  not  equal  to  that  produced  by  the  de- 
.  fendants'  witness^.  Though  an  equity  case 
is  tried  anew  on  appeal,  which  review  when 
a  question  of  fact  is  involved,  requires  an  ex- 
amination of  all  the  evidence  that  lias  been, 
brought  up,  Independent  of  any  findings 
thereon  that  have  been  made,  such  decision 
of  the  ti-lal  court,  as  a  result  of  the  investi- 
gation of  testimony  when  it  Is  as  confilcting. 
as  In  the  case  at  bar,  is  entitled  to  much 
weight,  since  tbat  court  had  the  advantage 
of  seeing  the  witnesses,  hearing  them  testify, 
and  observing  their  expressions  and  de- 
meanor when  on  the  stand,  which  attention 
to  the  details  of  a  trial  are  circumstances  for 
the  ascertainment  of  truth  not  possessed  by 
an  appellate  court  from  a  mere  inspection  of 
tbe  transcript  of  the  testimoDy.  In  view  of 
the  seemingly  balanced  disagreement  in  the 
testimony,  it  must  be  taken  as  true  that  it 
preponderates  In  favor  of  the  defendants, 
as  found  by  the  trial  court,  and,  such  being 
the  case,  the  remaining  question  la  whether 
or  not  the  plaintiff's  representations  and  con- 
duct were  such  as  to  estop  him  from  assert- 
ing .a  forfeiture  of  the  contract  by  reason  of 
the  defendants'  failure  to  pay  the  Install- 
ment for  June^  1911,  during  the  preceding 
month, 

[2]  The  doctrine  of  estoppel  In  pals  applies 
only  to  representations  with  respect  to  past 
or  present  transactions,  and  not  to  promises 
as  to  the  future,  which  assurances,  if  valid 
at  all,  must  be  binding  as  contracts.  16  Oyc 
752.  "The  only  case  in  which  a  represeita- 
tlon  as  to  the  future,"  says  a  text-writer, 
"can  be  held  to  operate  as  an  estoppel  Is 
where  It  relates  to  an  intended  abandonment 
of  an  existing  right;  and  is  made  to  infiu- 
ence  others  wbo  have  been  Induced  to  act  by 
it"   11  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  425. 

[3,  4]  Where  a  party  to  a  contract  which  is 
in  force  causes  or  prevents  another  party 
thereto  from  strictly  performing  the  terms 
of  the  agreement,  the  former  will  not  be  per- 
mitted to  avail  himself  of  the  default  which 
he  has  thereby  occasioned.  Neppach  v.  O.  & 
C.  R.  R.  Co.,  46  Or.  374,  80  Pac.  482,  7  Ann. 
Cas.  1035;  Missouri,  K.  &  T.  Ry.  Co.  v.  Pratt, 


64  Ean.  118.  67  Pac.  464;  Slotboom  r.  Simp- 
son Ij.  Co.,  136  Pac.  889.  Analogous  to  this 
legal  principle  tbe  rule  Is  quite  general  tbat 
where  time  for  the  sale  of  real  property  has 
been  postponed  by  a  parol  agreement,  and 
such  extension  has  been  irelied  upon  by  Ui« 
v«idee,  the  statute  of  frauds  cannot  be  hi- 
voked  to  perpetrate  a  fraud. 

[5]  Thus  where  a  party  to  a  written  con- 
tract orally  agrees  to  extend  the  time  for  ita 
performance,  and  puts  the  other  party  off  Ms 
guard,  he  Is  estopped  from  taking  advantage 
of  the  noncompliance  with  tbe  terms  of  the 
writing,  and  the  other  party  will  have  tbe 
extended  time  in  which  to  discharge  the  mod- 
ified agreement  Longfellow  v.  Moore,  103 
III.  289;  Scheerschmidt  t.  Smith,  74  Mhin. 
224,  77  N.  W.  34;  Thompson  v.  Poor,  147 
N.  T.  402,  42  N.  B.  13;  and  Whiting  T, 
Doughton,  31  Wash.  327,  71  Pac.  102a 

[•]  "The  time  for  performance  of  a  writ 
ten  contract,"  says  an  author,  "may  be  ex- 
tended or  enlarged  by  parol,  but  a  suffldent 
consideration  of  each  parol  contract  must  be 
shown,  or  the  courts  will  bot  enforce  it" 
Beach,  Mod.  Law  Cont  S  781. 

No  new  consideration  is  necessary,  how- 
evert  when  mutual  acts  are  to  be  performed 
by  the  parties.  Izard  v.  KJmmel,  26  Neb.  51, 
41  N.  W.  1068. 

[7]  Evidence  Is  admissible  to  show  that 
the  time  of  performance  of  a  written  con- 
tract, within  the  statute  of  frauds,  has  been 
enlarged  by  a  subsequent  oral  agreemoit 
Stearns  v.  Hall,  9  Cash.  (Mass.)  81. 

[I]  By  accepting  In  March,  1911,  the  moo- 
ey  for  the  option  for  preceding  months,  the 
plaintiff  thereby  reasonably  created  the  Im- 
pression that  time  was  not  of  the  essence 
of  the  agreement;  and,  not  having  given  the 
defendants  a  written  notice  of  any  altera- 
tion of  his  supposed  intention  prior  to  June 
1,  1911,  be  ought  not  to  be  permitted  <o  iu- 
dat  upon  a  forfeiture  of  the  contract 
Graham  t.  Merchant,  48  Or.  294,  72  Pac. 
108S;  MUes  v.  Hemenway,  G0  Or.  318^  111 
Pac.  606, 117  Pac.  273. 

[I]  In  the  case  at  bar  the  plaintiff's  repre- 
sentations having  Induced  the  defendants  to 
believe  that  the  Installment  for  June,  1911, 
could  be  paid  during  the  first  week  of  ttutt 
month,  by  advancing  $600,  for  a  year's  op- 
tion, tbelr  promise  to  pay  that  sum  was  a 
sufficient  consideration  for  the  extension  of 
time,  thereby  estopping  the  plaintiff  from 
asserting  a  forfeiture  of  the  contract 

The  decree  should  be  affirmed;  and  it  Ifl  w 
ordered. 


COBB  et  aL  t.  PETERS  et  aL 
(Supreme  Court  of  Oregon.    Dec  2,  1913.) 

1.  Appeai.  and  Ebbo»  (i  171*)— Bevdbw— 

Theoet  of  Cause. 

Where  the  attorneys  for  both  parties  and 
the  court  have  tried  the  case  on  the  theory  that 
it  was  an  action  for  false  representations,  the 
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oart  vill  Dot  consider  any  other  tbe- 

e.— For  other  cases,  see  Appeal  and 
iL  Dig.  K  1063-1063,  1066,  1067, 
Dec  Dig.  i  171.*] 

H  46,  46*>— PLrADlNG— fcoMPLAIKT. 
puint  for  false  representationa  must 
the  representatioiia  were  false,  that 
LDt  knew  them  to  be  false,  that  the? 
with  intent  to  defraud,  and  that  the 
king  relief  believed  and  relied  upon 
leir  damage. 

!.— For  other  cases,  see  Fraud,  Cent 
41;  Dec  Dig.  §|  45,  46.*] 

(S  49*)— Issuxa  AND  Pboof— Thb- 

:Anse. 

the  case  was  tried  by  the  attoroeys 
irties  and  the  courf  as  an  action  for 
lentatiooB,  a  recovery  cannot  be  eus- 
lie  theory  of  want  of  consideradon 

!.— For  other  cases,  see  Fraud,  Cent 
45;  Dec  Dig.  |  49.*] 

(5  712*)  —  CONCLTJSIVINESS  — 
CO^CI-DDED. 

action  for  false  representations  as 
veyed  by  a  third  party  to  plaiotiffs, 
!nt  roll,  in  an  action  against  the 
in  which  it  was  adjndged  that  such 
le  papers  were  forgeries,  is  com- 
lencft  that  the  third  party  bad  not 
rey  to  plaintiffs,  though  the  present 
were  not  parties  to  the  former  suit 
e.— For  other  cases,  see  Judgment, 
(  1238;  Dec.  Dig.  |  712.*] 

ent  2.  Appeal  from  Circuit  Court, 
1    County ;    Henry    E.  McGinn, 

3y  James  A.  Cobb  and  another 
Peters  and  another.  From  a  judg- 
plalntlffs,  defendants  appeal.  Re- 
i  remanded. 

m  action  to  recover  from  the  de- 
1,100,  the  alleged  value  of  certain 
by  plaintiffs  to  defendant   It  Is 

It  on  or  abont  the  9tli  day  of  Feb- 
1,  the  -defendants  conspired  with 
F.  Roth  to  defraud  the  plaintiffs 
itock  of  groceries,  fixtures,  team, 
ry  wagon,  owned  by  said  plaintiffs 
y  falsely  and  fraudulently  repre> 
said  plaintiff  that  James  F.  Roth 
wner  In  fee  simple  of  a  certain 
m  situate  In  Douglas  county,  Ore- 
fferlng  to  trade  said  timber  claim 
intiffs  for  their  stock  of  groceries, 
Am,  and  delivery  wagon  »  •  • 
;  $2,100. 

hat  J.  Peters,  one  of  the  atjove- 
endants  herein,  offered  an  unfio- 
e  at  Hood  River,  Ore^n,  or  the 
ribed  timber  claim  to  the  plalntLfl, 
trade  tor  the  said  stock  of  grocer- 
B,  team,  and  delivery  wagon ;  that 
tiffs  decided  to  take  the  timber 
the  deal  was  consummated,  plaln- 
ig  said  above-described  timber 
their  stock  of  groceries,  fixtures, 
delivery  wagon.  •  »  » 
lat  on  the    day  of  April, 


1811,  It  developed  that  James  F.  Roth  never 
had  title  to  the  timber  claim  above  described 
and  set  forth  that  had  been  traded  to  tfeeee 
plaintifla  for  their  stock  of  groceries,  Bx- 
tores,  team,  and  delivery  wagon;  that  all 
the  deeds  and  papers  passing  titie  to  said 
James  F.  Roth  had  been  rank  forgeries,  and 
that  said  titie  was  in  Mr.  Geo.  E.  Dunn  and 
Mrs.  M,  H.  Lott,  of  the  state  of  Kansas ; 
that  the  plaintiffs  had  been  swindled  and  de- 
frauded out  of  their  stock  of  groceries,  fix- 
tures, team,  and  delivery  wagon." 

The  answer  denies  generally  each  and  ev- 
ery allegation  of  the  complaint,  except  those 
expressly  admitted,  and  affirmatively  pleads 
the  facts  of  the  transaction  as  claimed  by 
defendants.  There  was  Judgment  for  plain- 
tiffs, and  defendants  appeaL 

Walter  O.  Hayes  and  A.  M.  Dibble,  of 
Portland  (Malarkey,  Seabrook  St  Dibble,  of 
PorUand,  on  the  brief),  for  appellants.  E. 
R.  Ringo,  of  Salem  (B.  0.  Geeslln,  of  Port- 
land, on  the  brief),  for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1-3]  Both  plaintiffs  and  defendants 
have  treated  the  action  as  one  to  recover 
damages  for  false  representations.  The  at- 
torneys and  court  tried  the  case  on  that  the- 
ory, and  we  cannot  consider  any  other  ou 
this  appeal.  The  complaint  fails  to  state 
fiicts  sufficient  to  establish  a  liability  against 
the  defendants  for  false  representations.  In 
such  a  case  it  is  necessary  to  plead  that  the 
represeDtations  were  false,  that  the  defend- 
ant knew  them  to  be  false,  that  they  were 
made  with  intent  to  defraud,  and  that  the 
parties  seeking  relief  therefrom  believed  and 
relied  upon  such  representations,  and  were 
misled,  to  tJieir  damage.  Bailey  v.  Frazier, 
62  0rj  142,124'Paa  643;  Anderson  v.  Adams, 
43  Or.  621,  74  Pac.  215;  Martin  v.  Eagle 
Development  Co.,  41  Or.  448,  69  Pac.  216; 
Britt  V.  Marks,  20  Or.  223,  25  Pac.  636. 
There  was  no  allegation  that  defendants 
knew  the  representations  were  false,  nor 
that  plaintiffs  believed  them  to  be  true,  or 
acted  upon  them,  to  their  damage,  which  Is 
fatal  to  plaintiffs'  cause  of  action  based  up- 
on false  representations.  Plaintiffs  have 
failed,  both  In  the  pleadings  and  in  the 
proof,  to  make  a  case  upon  that  theory. 
While  there  is  testimony  to  show  a  want  of 
consideration  for  the  sale,  yet  that  is  not 
the  cause  of  the  action  relied  upon  by  plain- 
tiffs. They  must  recover.  If  at  all,  upon  the 
cause  of  action  made  by  the  pleadings,  and 
therefore  the  judgment  must  be  reversed. 

[4]  One  other  question  should  be  consider- 
ed, as  the  case  will  be  remanded  for  further 
proceedings:  Defendants  contend  that  the 
court  committed  error  in  admitting  in  evi- 
dence the  transcript  of  the  Judgment  roll  in 
the  case  of  Dunn  &  Lott  v.  Roth  et  aL,  for 
the  reason  that  the  defendant  J.  Peters  was 
not  a  party  to  the  suit,  and  therefore  not 
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bound  by  the  decree.  Of  course,  be  was  not 
bound  by  It  as  to  any  Interest  he  might  have 
had  In  the  land;  but,  as  he  had  none,  he 
could  not  have  been  a  proper  party  to  the 
suit  The  complaint  in  that  suit  diarged 
that  there  was  a  deed  on  record  purporting 
to  be  executed  by  Dunn  ft  Lett  to  Roth,  but 
that  DuDu  &  Lott  did  not  dgn  a  deed,  and 
that  their  names  were  forged  thereto.  Roth 
was  a  party  to  the  suit,  and  made  default, 
thereby  confessing  the  complaint  The  de- 
cree to  that  effect  is  conclusive  of  the  f&cts 
decreed  as  to  Both  and  his  grantees,  if  par- 
ties to  the  suit,  and  therefore  Roth's  deed  to 
plaintiffs  conveyed  no  title.  The  decree  was 
competent  evidence  of  the  fact  that  Roth 
had  no  title  to  the  land  when  he  conveyed 
It  to  plaintiff,  and  It  Is  conclusive  against 
the  plaintiffs.  There  was  no  question  of  es- 
toppel Involved,  and  therefore  do  necessity 
to  plead  one.  The  decree  was  simply  evi- 
dence of  the  failure  of  the  title  In  the  plain- 
tiff. 

The  judgment  of  the  lower  court  is  revers- 
ed, and  the  cause  remanded  for  further 
ceedings. 

McBRIDB,  a  J.,  and  BB&N  and  Mc- 
NABT,  JJ.,  concur. 


MURPHI  V.  DEAL  et  al 
(Supreme  Court  of  Oregon.   Dec  2.  1913.) 

1.  Fkaud  ({  64*)  —  Questions  of  Law  ob 
Fact— SuFFiciBNCT  or  Evidbiige. 

Where  there  was  some  evidence  from 
which  fraud  could  be  deduced,  the  question  was 
properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  Si  65^,  G7-71;  Dec.  Dig.  i  64.*] 

2.  Appeal  and  Ebrob  (I  1052*)— Habmlbbs 
Bbsob— Admission  or  Evidbncb. 

Any  error  in  permitting  a  plaintiff  to  tes- 
tify aa  to  the  cost  of  personalty  two  years  pre- 
vious to  the  transaction  in  questioD  was  harm- 
leas,  where,  after  the  court's  admonition  to 
state  the  reasonable  valne  and  not  what  it 
cost,  plaintiff  stated  that  it  was  worth  at  least 
a  given  sum. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |ft  4171-4177;  Dec  Dig.  | 
1052.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Oatens,  Judge. 

Action  by  Floyd  Murphy  against  William 
K.  Deal  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.  AfBrmed. 

H.  B.  Corner,  of  Portland  (GoUler  ft  Col- 
lier, of  Portland,  on  the  brief),  for  appel- 
lants. Claude  Strahan,  of  Portland  (Walde- 
mar  Seton,  of  Portland,  on  the  brief),  for 
respondrat 

McNART,  J.  Over  the  month  of  Febru- 
ary, 1912,  plaintiff  was  the  owner  of  a  quan- 
tity of  furniture  used  In  the  conduct  of  a 
rooming  house  in  Portland.  During  the 
same  time  defendant  Deal  was  the  owner  of 
a  16-acre  tract  of  land  near  the  town  of 


Bstacada,  dackamas  county.  On  Febmary 
27,  1912.  plaintiff  asserts,  the  defendaots 
conspired  to  defraud  him  of  his  personil 
property  by  means  of  certain  false  represen- 
tations, whereby  he  was  Induced  to  and  did 
exchange  his  personal  property  for  the  real 
property  of  defendant  Deal;  that  upon  the 
discovery  of  the  falsity  of  the  representa- 
tions, plaintiff  tendered  a  deed  of  the  prem- 
ises to  the  defendant  Deal,  and  concurrently 
demanded  a  return  of  the  personal  property, 
but  that  the  proffer  was  refused,  whereupon, 
this  action  was  insUtnted,  to  recover  judg- 
ment in  the  sum  of  $800.  Defendants,  after 
admitting  plaintiff's  ownership  of  the  per- 
sonal property, 'deny  stoutly  the  gravamen 
of  plaintiff's  complaint  and  allege  as  an  af- 
firmative defense  that  defendant  W.  A  Rl- 
horn  was  engaged  by  plaintiff  to  dispose  of 
his  personal  property,  and  that  agreeably  to 
the  contract  of  employment  Rlhom  on  Feb- 
ruary 28,  1912,  Introduced  the  defendant 
Deal  to  the  plaintiff,  with  the  result  that  an 
exchange  of  properties  was  had;  that  Rl- 
hom received  from  plaintiff  |25  In  payment 
for  services  rendered  in  connection  with  the 
transaction.  In  a  rejoinder  plaintiff  admits 
the  engagement  of  and  payment  to  Ribom 
of  $25,  but  allies  that  he  violated  tils  trust 
as  agent  and  confederated  with  Deal  to  de- 
fraud plaintiff.  Judfrnent  for  $500  ms 
awarded  plaintiff. 

[1]  Error  is  buttressed  upon  three  assign- 
ments ;  the  principal  one  being  the  court's 
refusal  to  grant  an  order  of  nonsuit  particu- 
larly with  respect  to  the  defendant  John 
Keller.  A  patient  reading  of  the  evidence 
contained  In  the  record  on  appeal  cooflrms 
us  that  the  trial  court  had  no  other  alterna- 
tive than  to  pass  to  the  Jury  the  determina- 
tion of  the  question  whether  the  defendants 
were  guilty  of  the  fraud  cliarged  in  the  com- 
plaint AS  there  was  some  evidence  from 
which  that  deduction  could  properly  have 
been  made 

[2]  Next  It  Is  contended  that  error  was 
committed  In  admitting  evidence  as  to  what 
the  personal  property  cost  plaintiff.  Id  re- 
sponse to  a  question  propounded  by  hla  cono- 
sel  as  to  the  value  of  the  property,  plaintiff 
stated.  "The  furniture  cost  me  $900,  three 
years  ago."  Attet  a  perspiring  effort  «i  the 
inrt  of  counsel  for  plaintiff  and  tlie  court 
the  witness  finall7i  In  answer  to  the  follow- 
ing, question  aiAed  the  court,  namdy: 
"What  was  the  reasonable  market  value  of 
the  fornlture  at  the  time  yon  made  the  ex- 
change?"—eald :  "The  furniture  was  worth 
at  least  $T00."  This  latter  statwwnt,  hi 
reply  to  ttie  court^e  query,  rendered  harm- 
less any  error  that  might  have  been  urged 
against  plalntUTs  testimony  regarding  the 
cost  price  of  the  property  In  Tlew  of  the 
court's  admonition  to  plaintiff  "to  state  tae 
reasonable  value  of  the  property  and  not 
what  it  cost" 
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last  asfltgnment  of  «roT  bears  upon 
nlsslon  In  evidence  of  a  certain  state- 
leaned  from  a  wltnesa  by  tbe  name  of 
An  exact  application  of  the  rules 
lenoe  to  the  testimony  in  anefltlon 
prednde  Its  admisBlon  to  the  inry, 
!  statemrat  of  the  witness  was  so  in- 
lential  that  we  fbel  sobstantial  jos- 
>idd  be  OTtfthrown  If  the  Judgment 
lolested  on  account  thereof,  and  there- 
e  do  affirm  the  same. 

RIDB,  a  and  BEAN  and  BAKIN, 
acur. 


UcGAMN  T.  BURNS  et  aL 
erne  Court  of  Oregon.   Dee.  2,  1918.) 

ux  AND  Ebrob  fS  849*)  —  Tun  na 
NO  APPEAL— Death  op  Faett. 
O.  L.  S  38,  provides  that  no  action 
tate  by  the  death  of  a  party  if  the  cause 
m  survive,  and  in  case  of  death  the 
lay  wittiin  a  year  allow  the  action  to  be 
ed  by  or  against  the  personal  represen- 
Section  550,  subd.  o,  as  amended  by 
913,  p.  618,  limits  the  time  for  appeal 
Supreme  Court  to  60  days,  but  extends 
e  where  the  right  of  appeal  existed  at 
ing  effect  of  the  act  (June  3,  1913)  60 
om  that  date.  A  plaintiff  obtained  jadg- 
annary  29,  1913.  and  died  February  12, 
On  September  22,  1913.  the  court  made 
;r  substituting  the  executor  as  plaintiff, 
lat  defendant  had  60  davs  from  the  or> 
substitution  within  which  to  appeal. 
Note. — For  other  cases,  see  Appeal  and 
Cent  Dig.  H  1905-1912;  Dec.  Dig.  | 

BAX.  AND  BRBOB  (f  388*)— "RiOHT." 

L.  O.  L.  S  650,  subd.  6,  as  amended  by 
1913,  p.  618,  limiting  the  time  for  ap- 
tbe  Supreme  Court  to  60  days,  but  ex- 
the  time  where  the  right  of  appeal  exist- 
he  taking  effect  of  the  act  to  60  days 
inch  taking  effect,  the  word  "right" 
a  privilege,  that  is,  a  prerogative  to  take 
eal,  and  such  right  does  not  exist  be- 
be  death  of  a  par^  and  an  order  for  the 
ition  of  personal  representatives  as  par- 

Nfote.— For  other  cases,  see  Appeal  and 
Cent  Dig.  Sft  1879-1882,  3057;  Dec. 
338.* 

)ther  definitions,  see  Words  and  Phras- 

7,  pp.  6220-6223;  voL  8,  p.  7790.] 

>al  from  Circuit  Court,  Multnomah 
' ;  W.  N.  Oatens,  Judge. 
m  by  Margaret  Bums  against  H.  C. 
and  another.  On  the  death  of  plain- 
er executor,  D.  R.  McCann,  was  sub- 
d  as  plalntlDf.  From  a  Judgment  for 
ff,  defendant  appeals.  Motion  to  dl»- 
ppeal  denied. 

eBeld  &  Smith,  of  Portland,  and  Mc- 
irinton  &  Bnrdett,  of  McMlnnville,  for 
int  Moser  &  McCue,  Wm.  A.  Wll- 
and  M.  B.  Meacham,  all  of  Portland, 
A  KUks,-of  McMlnnvlll^  for  respond- 


ARY,  J.  [1]  This  Is  a  moUon  to  dls- 
D  appeal  for  the  reason  the  same  was 


not  tnkwi  within  60  days  from  June  8,  1913. 
The  facta  giving  force  to  the  motion  are 
these:  On  January  29, 1913,  Margaret  Bums 
obtained  a  jn^iment  against  appellants  In 
the  drcoit  court  tbr  Mnltnomah  county.  Or. 
On  Febmary  12,  1913,  she  died.  On  Sep- 
tember 22,  191S,  opon  the  application  of  D. 
B.  HcCann,  executor  of  the  last  will  of  de- 
cedrat,  Uie  drenit  court  made  an  order  sub- 
Btltntlng  McCann  as  plaintiff.  On  September 
2S,  1913,  appellants  caused  a  notice  of  and 
nndertaldng  on  appeal  to  be  served  on  Uie 
snbstltated  plaintiff. 

Section  88,  L.  O.  L.,  reads:  "No  action 
shall  abate  by  the  death,  marriage,  or  other 
disability  of  a  party,  or  by  the  transfer  of 
any  Interest  therein.  If  the  cause  of  action 
smrrlre  or  continue.  In  case  of  the  death, 
marriage,  or  other  disability  of  a  party,  the 
court  may,  at  any  time  within  one  year 
thereafter,  on  motion,  allow  the  action  to  be 
continued  by  or  against  his  personal  repre- 
sentatives or  successors  in  Interest."  In  con- 
sidering that  statutory  provision,  this  court 
has  held  that  a  suit  or  action  is  held  In 
abeyance  during  the  time  Intervening  be- 
tween the  death  of  the  party  and  the  order 
allowing  his  representatives  to  continue  the 
proceedings,  and  that  this  i>eriod  is  not .  to 
be  deemed  any  part  of  the  time  limited  for 
taking  an  appeal.  Dick  v.  Kendall,  6  Or. 
166;  McBride  v.  N.  Pac.  By.  Co.,  19  Or. 
65,  23  Pac.  814;  Stivers  v.  Byrkett,  66  Or. 
565,  108  Pac.  1014,  109  Pac.  386. 

Subdivision  5  of  section  650,  L.  O.  L.,  as 
amended  by  chapter  319,  General  Laws  of 
Oregon  for  1913,  provides:  "An  appeal  to 
the  Supreme  Court,  If  not  taken  at  the  time 
of  the  rendition  of  the  judgment  or  decree 
appealed  from,  or  at  the  time  of  making  the 
interlocutory  order  appealed  from,  shall  be 
taken  by  serving  and  filing  the  notice  of  ap- 
peal, within  sixty  (60)  days  from  the  entry  of 
the  judgment,  order  or  decree  appealed  from 
or  to  the  circuit  court  within  thirty  (30)  days 
after  such  entry  and  not  otherwise;  provid- 
ed, that  In  ell  cases  where  the  right  to  an  ap- 
peal to  the  Supreme  Court  shall  exist  at  the 
time  this  act  shall  come  into  force,  the  time 
for  taking  such  appeal  Is  hereby  extended 
for  the  period  of  sixty  (60)  days  thereafter." 
This  legislative  enactment  became  effective 
June  3, 1913,  and  60  days  thereafter  ended  at 
midnight  August  2,  1913. 

Counsel  for  respondent's  position  Is  that 
appellants,  not  having  perfected  their  appeal 
until  Sept«nber  25,  1913,  are  without  the 
statute,  for  the  reason  the  amendatory  act 
states  expressly  that  In  all  cases  where  the 
right  to  appeal  existed  at  the  time  the  act 
became  operative,  it  shall  expire  60  days 
thereafter  or  at  midnight  August  2,  1913. 
Doubtlessly,  that  construction  of  the  statute 
would  be  correct,  If  It  were  not  for  section 
38,  supra,  which  suspended  the  action  for 
that  quantity  of  time  between  the  death  of 
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Margaret  Bdtds  and  the  order  aUowlng  the 
SQbstltntloii  of  McCann  as  execator,  and  Ant- 
ing which  period  there  was  no  ime  lo  esse 
npon  whom  service  could  have  hem  made^ 
and  oonsequently  no  right  .of  appeal  existed. 

[S]  Tbs  word  "rights*  In  this  connection 
means  a  privilege,  that  Is,  a  prerogatlTe  to 
take  an  appeal;  therefozeappellantB*  rigbtof 
appeal  did  not  Innie  rmtU  Uie  day  the  circuit 
oonri;  made  the  order  of  eubatltutlon,  and 
cxmtlnned  by  force  of  Ute  statute  nntil  00 
days  thereafter. 

GonnaeH  for  respondent  Intimate  that  there 
is  another  appeal  pending  in  tbia  conrt  from 
the  same  Judgment  The  record  shows  that 
an  ineffectual  attempt  was  made  to  appeal 
prior  to  the  order  of  substitution;  but,  on 
account  thereof  the  attempt  was  TOia,  and 
this  court- did  not  acquire  Jurisdiction. 

Motion  to  dismiss  is  overruled. 


ANOBBSON  T.  MEIER  ft  FRANK  CO. 
(Supreme  Court  of  Oregon.   Dec.  2,  1918.) 

1.  Appeal  jjtd  Ebsob  (S  1058*)— Review— 
IIasulebb  Bbbor— Exclusion  of.Evidbnc!:. 

Any  error  Id  the  exclusioa  of  a  photograph 
of  a  pile  of  boxes  was  barmless  where  the  jury 
was  afterwards  taken  to  the  place  and  shown 
the  boxes  piled  as  shown  as  in  the  photograph. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  |§  4195,  4200-4201.  4206: 
Dec  Dig.  I  1058.*] 

2.  Masieb  and  Servant  (|  270*)— Aoiiiasi- 

BILITY. 

Under  L.  O.  L.  {  727,  subd.  12,  providing 
that  evidence  may  be  given  of  usage  to  explain 
the  true  character  of  an  act  where  it  is  not 
otherwise  plain,  but  never  except  as  a  means 
of  Interpretation,  In  an  action  for  injuries 
from  the  falling  of  a  pile  of  boxes  the  testi- 
mony of  witnesses  of  considerable  experience 
in  the  storing  of  merchandise  in  boxes  and 
bags  as  to  the  usual  method  of  piling  such  mer- 
chandise was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |(  913-927,  082;  Dec.  Dig. 
i  270.*r 

3.  Appeal  akd  Ebbob  (§  237*)  —  Pubxhta- 
TioN  OF  Questions  in  Tbial  Goubt— Mo- 
tion TO  Strike  Testimony. 

That  witnesses  testifying  as  to  the  usual 
method  of  piling  boxes  allowed  their  opinions 
to  creep  into  their  testimony  cannot  be  con- 
sidered on  appeal  where  no  motion  vraa  made  to 
strike  out  the  opinions. 

[Ed.  Note. — For  other  cases,  tee  Appeal  and 
Error,  Cent  Dig.  |  1302% ;  Dec.  Dig.  {  237.*] 

4.  Pleading  (8  376*)— IsauES— Admissiohs. 

An  employer  which  pleads  that  it  had  pUed 
boxes  which  fell  and  injured  a  servant  is 
charged  with  notice  of  a  defect  in  the  piling, 
and  evidence  of  such  notice  is  unneceeser.v. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1225-1227;  DecTDig.  |  376.*] 

6.  Masteb  and  Servant  ((  185*)— Injubies 

TO  Sebvaki^Place  to  Wobk. 

In  matters  affecting  the  safety  of  the  place 
for  a  servant  to  work,  the  master  cannot  es- 
cape liability  by  delegating  the  duty  to  another. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  385--^;   Dec.  Dig.  § 


Department  1.  Appeal  from  dreott  Gomt, 
Multnomah  County ;  J.  P.  ^vanaugh,  Jodga 

Action  by  Slgvald  Anderson  against  the 
Mtiur  ft  Frank  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Aflarmed. 

The  plaintiff,  a  Janitor  in  the  employ  of 
the  defendant  in  its  department  store  la 
Portland,  Or,,  brings  this  action  to  recover 
damages  fbr  Injuries  which  he  alleges  he 
received  from  a  pile  of  boxes  containing  mer- 
chandise having  fallen  upon  him  In  the  baae- 
ment  of  the  defendant's  establiahment  where 
he  was  at  work.  The  substance  of  bis  al- 
legations on  that  subject  is  that  the  defend- 
ant had  plied  boxes  and  bags  of  groceries 
about  eight  feet  high  In  a  passageway  through 
which  he  was  compelled  to  go  in  the  prosecu- 
tion of  his  labor ;  and  that  owing  to  the  ex- 
treme height  to  which  it  had  been  erected, 
and  not  being  braced  or  secured  in  any  way, 
the  pile  suddenly  and  without  warning  fell 
upon  the  plaintiff,  causing  the  injuries  men- 
tioned. The  corporate  character  of  the  de- 
fendant and  the  employment  and  nature  of 
the  duties  of  the  plaintiff  are  admitted 
the  answer.  That  pleading  contains  this  af- 
firmative allegation:  "That  in  said  store,  in 
the  basement  thereof,  the  said  defendant  had 
piled  up  certain  boxes  of  merchandise  along 
certain  passages  where  it  vras  necessary  for 
the  said  plaintiff  and  other  persons  In  the 
basement  of  the  said  store  to  pass,  and  on 
said  November  22, 1911,  while  the  said  plain- 
tiff was  passing  along  said  passageway,  cer- 
tain merchandise  owned  by  the  defendant, 
and  piled  along  beside  said  passageway,  for 
some  reason  fell,  striking  the  plaintiff,  which 
is  the  accident  mentloued  in  the  complaint 
herein."  It  is  said  also  by  the  defendant  in 
substance  that  the  merchandise  stacked  up 
in  the  passageway  had  been  recently  piled 
there  by  the  plaintiff  and  his  fellow  serv- 
ants; that  the  manner  of  Its  storage  was 
left  to  them  as  a  detail  of  their  work,  but 
according  to  the  unchallenged  statement  of 
the  trial  Judge  in  his  charge  to  the  Jury,  there 
was  no  evidence  on  tills  point,  and  the  Jury 
were  cautioned  to  disregard  that  defense. 
An  allegatioQ  that  the  plaintiff  was  an  ex- 
perienced workman  and  understood  and  ap- 
preciated all.  the  risks  of  the  situation  closes 
the  answer,  all  the  new  matter  of  which  is 
traversed  by  the  reply.  From  a  verdict  and 
Judgment  In  favor  of  the  plaintiff,  the  de- 
fendant appeala 

A.  H  Clark,  of  Portland  Joseph  ft  Baney 
and  Wilbur  ft  Spencer,  all  of  PortJandt  on 
the  brief),  for  ai^)ellant.  IL  J.  Brazell,  of 
Portland  (Glltner  ft  Sewall,  of  Portland,  on 

the  brief),  for  respondent 

BURNETT.  J.  (after  stating  the  facts  ss 
above).  [1]  Some  months  after  the  acddtft 
occurred,  the  defendant  caused  a  photograph 
to  be  made  of  what  witnesses  said  wm  not 
the  same  but  similar  boxes  piled  up  prtc- 
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were  those  canstng  the  injur;  and 
le  picture  in  evidence  at  the  trial. 

exception  of  the  detendant,  the 
luded  it  on  the  ground  that  it  was 
Q  to  be  aq  accurate  reproduction  of 
Ion  at  the  time  of  the  Injury.  After- 
)wever,  daring  the  progress  of  the 
the  bill  of  exceptions  discloses,  the 
!  escorted  to  the  store  of  the  defend- 

viewed  the  premises,  where  they 
)ile  of  t>oxes  at  the  place  of  the  ac- 
ed  up  as  shown  in  the  photograph, 
words,  with  their  own  eyes  they  saw 
aal  of  the  picture  offered  In  evi- 
hls,  in  our  opinion,  rendered  harm- 
ever  error  there  may  have  been  In 

the  picture,  for  the  actual  view  of 
>f  the  precise  situation  disclosed  by 
>graph  was  certainly  better  testl- 
1  better  calculated  to  enlighten  the 
in  the  picture  Itself. 

plaintiff  called  two  witnesses  who 
at  they  had  had  considerable  ex- 
in  storing  groceries  contained  In 
I  bags  and  inquired  of  them  what 
isual  method  and  custom  of  piling 
aerchandise,  going  Into  detail  as  to 
of  goods  as  described  In  the  com- 
he&e  witnesses  testified,  about  the  or- 
ay  to  stack  up  goods.  The  testl- 
;ht  to  be  elicited  by  these  questions 
^ed  to  by  the  defendant  on  the 
At  it  Is  not  a  matter  of  expert  tes- 
it  Is  in  the  common  knowledge  of 
tary  person.  It  Is  the  duty  of  a 
>  take  ordinary  care  to  provide  a 
1  safe  place  In  which  bis  employ^ 
16  their  labors.  It  Is  presumed  that 
:akes  ordinary  care  of  his  own  con- 
would  be  competent,  therefore,  to 
lat  was  the  ordinary  custom  in  such 
ending  to  enlighten  the  Jury  on  the 

what  would  be  the  usual  degree  of 

exercised  in  such  cases.  It  Is  said 
Islon  12,  I  727,  L.  O.  L.,  that  evl- 
Y  be  given  on  the  trial  of  "usage 

the  true  character  of  an  act,  con- 
Instrument,  where  such  true  char- 
iot otherwise  plain;  but  usage  is 
ilasible  except  aa  a  means  of  Inter- 
'  It  la  not  to  be  presumed  that  all 
linary  Jury  were  thoroughly  con- 
1th  the  methods  usually  pursued  in 
ing  of  goods  of  the  kind  In  ques- 

hence  it  would  be  permissible,  aa 
ry  of  the  acts  involved,  to  show 

the  ordinary  eustom  among  men 
I  that  bnslnesB.  Of  course  we  could 
B  a  matter  of  law  that  the  act  of 
nt,  either  conforming  to  or  disre- 
le  custom  elicited  by  the  testimony, 
negligent  or  careful,  but  such  tes- 
tes to  the  Jury  as  clarifying  the 
BO  tliat  they  may  be  more  able  to 

whether  or  not  ordinary  care  was 
e  particular  instance. 


[1]  It  Is  true  that  the  witnesses  in  answer 
to  these  questions  allowed  their  opinions  to 
creep  somewhat  into  their  testimony,  but  no 
motion  was  made  to  strike  oat  these  opin- 
ions, and  hence  we  can  dot  regard  the  assign- 
ment of  error  on  this  point.  Rush  r.  Oregon 
Power  Co.,  51  Or.  519,  95  Pac.  193 ;  Pointer 
V.  Klamath  Falls  Land  Co.,  69  Or.  438,  117 
Pac.  605,  Ann.  Cas.  1913C,  1076;  Richard- 
son T.  Klamath  S.  S.  Co.,  62  Or.  490,  120 
Pac.  24. 

[4]  Four  instructions  were  tendered  to  the 
court  to  be  given  to  the  Jury  on  behalf  of 
the  defendant,  all  turning  upon  the  conten- 
tion of  the  defendant  that  it  is  not  enough 
to  show  that  the  piling  of  the  boxes  was 
defective  but  that  the  plaintiff  must  go  fur- 
ther and  show  that  the  defendant  had  notice 
of  the  defect,  or  by  the  exercise  of  ordinary 
care  should  have  known  of  the  same.  From 
the  excerpt  already  quoted  from  the  answer, 
it  appears  that  the  defendant  had  piled  up 
the  boxes  which  fell  upon  the  plaintiff.  It 
thus  avows  a  situation  necessarily  Involving 
knowledge  thereof.  As  affecting  the  safety 
of  a  place  in  which  the  plaintiff  was  re- 
quired to  work.  If  the  defendant,  aa  it  says, 
had  piled  up  the  boxes,  It  mast  be  held  to 
have  known  of  the  defect  In  the  structure, 
although  it  may  have  delegated  the  erection 
of  the  same  to  some  other  servant. 

[B]  However,  it  is  a  well-settled  rule  that. 
In  matters  affecting  the  safety  of  the  place 
in  which  to  work,  the  master  cannot  escape 
liability  by  delegating  that  duty  to  another. 
The  analysis  of  this  pleading  leads  us  to  the 
conclusion  that  knowledge  of  the  original  de- 
fective condition  of  the  pile  of  boxes  is  nec- 
essarily Imputed  to  the  defendant  by  Its  own 
statement,  so  that  it  was  not  requisite  to 
make  proof  of  it  by  the  testimony  of  any 
witness.  The  bill  of  exceptions  discloses  that 
there  was  no  testimony  tending  to  show  that 
the  plaintiff  had  piled  up  the  boxes  or  dis- 
cloalng  who  actually  performed  that  service; 
but  the  allegation  of  the  answer  itself  fixes 
the  responsibility  and  knowledge  thereof  Ir- 
revocably upon  the  defendant 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

McBRIDB,  a  J.,  and  MOORE  and  EAM- 
SET,  JJ.,  concur. 


RASMUSSEN  t.  WALKER  WAREHOUSE 
CO.  et  al.t 

(Supreme  Court  of  Oregon.    Dec.  2,  1913.) 

1.  NaVIOABLB    WATEBS    (I    37*)— RlPABIAW 

Rights— Sbp ABA Tiow  o»  Owitbbship. 

The  ownership  of  the  upland  and  adjoining 
land  under  water,  whether  tidewater  or  fresh 
streams  or  rivers,  may  be  separated. 

[Ed.  Note.— For  other  eases,  see  Navigable 
Waters,  Cent  Dig.  {|  201-226.  285;  Dec.  Dig- 
8  37.*] 
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2.  Navigable  Watebs  (i  87*)  —  Rifabian 

BiQHTB— SePABATION  OP  OWNEBBHIF. 

The  separatiOD  of  ownerabip  of  land  an- 
der  water  from  that  of  the  adioining  upland 
coofera  ownership  of  the  water,  bo  far  as  that 
can  rest  in  an  individuai,  on  the  owner  of  the 
bed  of  the  stream. 

__[Ed.  Note.— For  other  cases,  see  Navigable 
Woten,  Cent  Dig.  ff  201-228,  286;  Dec  Dix. 

3.  NAviOABia  Watebs  (S  37*)  —  Rifabian 

BlQHTS— SBPABATION  OF  OWNEBSHIP. 

To  separate  the  ownership  of  the  npland 
and  the  adjoining  land  under  water,  the  mteo- 
tion  to  do  so  must  distinctly  appear,  and  if 
the  grant  is  in  ordinary  form,  bounded  bj 
water,  the  land  below  as  well  as  that  above 
the  water  will  pass. 

[Ed.  Note.— For  other  cases,  see  Navigable 
mtere.  Cent.  Dig.  |S  201-226,  285;  Dec.  Dig. 

4.  Navigable  Watebs  (8  37*)  —  Rifabian 
RiouTS— Sbpabation  of  Ownbbship. 

Land  onder  water  may  be  reserved  in  a 
grant  by  the  reserratioQ  ol  a  strip  along  the 
shore. 

[Ed.  Note.— For  other  cases,  see  Navigable 
raters,  Gent  Dig.  U  201-226,  285;  Dec.  Dig. 
I  37.*] 

5.  Navigable  Watebs  ({  39*)  —  "Rifabian 
Eight." 

"Riparian  right"  is  defined  to  be  *'a  form 
of  enjoyment  of  the  land  and  of  the  rivei  in 
connection  with  the  land." 

[Ed.  Note.— For  otlier  cases.  Bee  Navigable 
Waters,  Cent.  Dig.  {1  21,  63.  82,  103,  112,  117, 
127,  230-244;  Dec  Dig.  {  S».*] 

6.  Navigable  Watebs  (|  46*)  —  Ripabiait 

Rights— Land  Bounded  by  Wateb. 

Under  L.  O.  L.  g  5201,  authorizing  ripari- 
an owners  in  incorporated  towns  to  build 
wharves,  where  a  party  conveys  land  bounded 
by  water,  though  it  Is  ahallow  and  is  intended 
to  be  reclaimed  by  filling,  it  will  never  be  pre- 
sumed that  be  reserves  rights  in  front  of  the 
land  conveyed,  and  the  mere  fact  that  the 
boundary  is  indicated  by  a  Una  on  the  plat 
will  not  limit  the  grant 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig,  H  283-281,  293;  Dec  Dig. 
I  46.*] 

7.  Navigable  Watebs   ({  4C*)  —  Bipabuh 
Rights— Land  Bounded  bt  wateb. 

By  the  platting  and  dedication  of  a  tract 
of  land  bordering  on  navigable  water,  and  by 
conveyances  of  lots  with  reference  to  the  map, 
the  riparian  or  wharf  rights  are  severed  from 
the  inside  lots  and  attached  to  the  outmost 
ones. 

[EM.  Note.^ror  other  cases,  see  Navigable 
W^atera,  Cent  Dig.  U  288-291.  293;  Dec^ig. 
f  46.*] 

8.  Navigable  Watebs  (|  46*)  —  Bipabian 
Bights— Land  Bounded  by  Watek. 

A  tmst  agreement  describing  a  tract  of 
land  as  extending  to  low-water  mark,  and  re- 
citing that  the  parties  were  desirous  of  having 
the  legal  title  in  certain  persons  so  that  .such 
persons  could  cause  the  tract  to  be  surveyed 
into  lots  and  blocks  and  properly  dedicated,  in- 
dicated an  intention  to  plat  and  sell  all  the  land 
to  low-water  mark. 

[Ed.  Note— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  U  283-291.  293;  Dae  Dig. 
§  40.*] 

9.  Navigable  Watebb  (|  86*}— Tidelaitdb— 
Title  of  State. 

The  title  of  tidelands  which  became  vested 
in  the  state  upon  its  admission  to  the  Union 

is  subject  to  the  paramount  right  of  naviga- 


tion existing  in  the  pnbli<^  and  ot  Congress  to 
regulate  commerce  between  tiu  atates. 

[lOd.  Note— For  other  eases,  see  Navigable 
Waters,  Gent  Dig.  H  180-200;  Dec  Dig.  | 
36.*] 

10.  Quieting  Title  (|  4*)— Natube  or  Rm- 
EDY— Adequate  Bbuedt  a*  Law. 

The  remedy  at  law  by  ejectment  is  not 
adequate  to  determine  the  rights  of  a  riparian 
owner  to  land  nnder  water  adjoining  ma  up- 
land, and  equity  has  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  II  5-13 ;  Dec  Dig.  |  4.*J 

Department  2.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Suit  by  Chris  Rasmnsaen  against  the  Walk- 
er Warehouse  Company  and  another.  From 
a  decree  for  plaintiff,  defendants  appeal 
Affirmed. 

This  is  a  salt  to  qutet  title  to  certain  real 
estata  From  a  decree  In  favor  of  plslnUfl; 
defendants  aroeaL 

The  pleading^  In  so  far  as  Is  Deceasary  to 
refer  to  tbem,  show  aa  follows:  ,Plalntifl  alleg- 
es tbat  he  is  ttu  owner  and  In  possession  of  the 
foOowtDg  described  premises:  "Commoidng 
at  the  southwest  corner  of  lot  2,  block  3,  In 
Woodland  addition  to  the  town  of  Bandon,  in 
Coos  county,  Or.,  as  laid  out,  pUitted.  and  re- 
corded by  Robert  Walker,  his  wife,  Hary  E. 
Walker,  R.  H.  Rosa,  and.  others,  nmnini; 
tbence  northerly  along  said  west  line  of 
said  lot  116  feet  and  to  the  northwest  eat- 
ner  of  said  lot  as  platted ;  thence  oortiietly 
on  said  west  line  of  said  lot  extended 
to  narlgable  water  of  iSxa  Goqullle  liver, 
to  wit,  to  ship's  channel  of  said  stream; 
thence  easterly  along  said  ship's  chaimel 
to  the  east  line  of  said  lot  2  extended  north- 
erly In  a  straight  line;  thence  southerly 
on  said  line  to  the  northeast  comer  of  said 
lot  2 ;  thence  southerly  and  alcmg  the  east 
boundary  line  of  said  lot  2,  127.6  feet,  and 
to  the  soutiieaat  comer  of  said  lot;  thence 
west  to  the  southwest  comer  of  said  lot 
and  to  the  place  of  beginning.  That  plain- 
tiff Is  likewise  the  owner  and  In  possession  of 
all  the  water  and  wharfage  rights,  easements, 
privUeges,  hereditaments,  and  appurtenances 
thereunto  belonging  and  In  front  of  and  be- 
tween said  lot  2  and  ship's  Channel  of  the 
Coqullle  river.  That  said  CoqnlUe  river  1b  a 
navigable  stream."* 

The  defendants  answered  separately,  Uary 
B.  Walker  claiming  a  rj^t  of  dower  in  the 
disputed  tract  not  yet  assdgned  or  set  Off  to 
her.  They  d»7  the  title  of  ^alntlff  to  that 
portion  of  the  real  estate  lying  between  lot  2, 
as  platted,  and  the  navl^le  water  of  the 
CoQulUe  river.  They  allege:  That  Robert 
Walker,  now  deceased,  was  during  Us  life- 
time the  owner  In  fee  simple  of  the  lota  mat- 
tloned  In  the  complaint  and  of  other  adja- 
cent lots,  all  of  which  proper^  he,  by  the 
dedication,  plat  and  snrrey  filed  and  record- 
ed In  the  Office  of  the  county  elei^  of  Cow 
county.  Or.,  as  WJoodland  addition  to  Bsn- 
don,  divided  into  streets,  blocks,  lots,  and  a1- 


•Tor  otbsr  flssw      sams  topto  and  ssetlon  NUMBBR  in  Dm.  Die  *  Am.  Dlf.  Key-No.  SeriM  *  Bsp'r  IndazM 


Digitized  by 


Googk 


BASBCUSSBN  T.  WAUOEK  WAREHOUSE  00. 


668 


Ujn,  iB  wbldi  put  and  addition  Bo1»ert  Walk- 
er «u  Jollied  1^  B.  H.  Boaa  and  otber  plat 
ten,  owners  of  other  pnvvty  lying  back  of 
tod  airay  fiom  Qw  tLrvr,  Tbrnt  Bald  Walk- 
w  waa  tile  owner  and  tke  bidder  of  Ow  legal 
title  of  that  part  of  the  addition  affected 
In  any  m7  by  this  mlt  and  bwdetlng  on  the 
CoqaUle river, indndlnff lot 2» block 3;  andaU 
of  88ld  lands;  xltflits,  tttle^  Interest,  and  ri- 
parian and  otber  rights  In  front  of  sndi  lot 
That  the  said  plat,  aa  duly  died  ai^  recorded, 
Indlcatea  lot  2  as  a  piece  of  clear  and  w^- 
deflned  Umlts.  That  it  deaiiy  and  definitely 
shows  a  tract  of  land  lying  in  front  of  said 
oombered  lot  of  sobstantlally  the  following 
deanlptlon,  whidi  la  the  tract  In  dispute,  to 
wit;  "Conunradng  at  the  northwest  corner 
of  nSA  nnmbered  lot,  ninning  thence  north 
SO  test  to  the  navigable  diannel  of  Uie  C!o- 
qullle  river;  thence  east  GO  feet;  thence 
sooth  to  the  northeast  comer  said  numbered 
lot;  thence  westerly  along  the  northern 
boondaxy  said  nnmbered  lot  to  the  place  of 
beginning.**  That  it  was  the  intention  of 
Bobeit  Walker  and  all  parties  to  the  plat 
ud  defflc8tl<m  to  sever  the  riparian  and 
wharf  ilt^ts  from  all  land  lying  ba<^  of  the 
latter  tract;  and  to  attach  the  riparian  rights 
to  the  last-moitloned  tract  of  land.  That  by 
sadi  act  of  dedication  tiie  land  ao  dedicated 
on  the  plat  as  lying  betwera  lot  2  aforesaid 
and  the  navigable  channel  of  the  river  was 
the  property  of  the  deceased.  That  plaintiff 
aoqulred  title  from  Bobert  Walker  to  lot  2, 
block  S,  according  to  the  plat  thereof  rtity- 
lug  npim  sndi  for  the  description  of  the  land, 
and  not  otherwise.  That  plaintiff  should  be 
estopped  from  alle^g  that  he  is  the  owner 
of  the  land  fronting  on  lot  2  or  of  any  rlghta 
oatside  tia  boundaries  thereof  as  shown  by 
the  plat  Plaintiff  filed  a  reply  putting  in  Is* 
me  the  new  matter  contained  in  the  answer, 
and  allegliv  In  efCect  that  lot  2  was  contained 
In  a  pared  of  land  (whldk  was  particularly 
described)  containing  S9.89  acres,  which  was 
platted  and  dedicated  as  a  part  of  Wood- 
land addition  into  lots;  blocks,  and  streets 
embracing  all  that  portion  of  the  parcel  of 
land  lying  above  low-water  Une  of  the  Oo- 
qnine  river.  That  the  nordierly  row  of 
blocks  numbered  reapecttvely  1,  2,  3,  and  4, 
and  the  streets  dedicated  between  Bu&i  blocks 
extended  and  still  extend  to  low-water  line 
of  tbB  Coqnille  river  as  shown  by  the  plat 
That  defendant  shonid  be  eetopped  from  al- 
lying ttiat  Bobert  Walker,  now  deceased, 
^tted  and  dedicated  said  lota  so  that  the 
same  cannot  be  reached  or  touched  by  any 
street  alley,  or  hl^way. 

Plaintiff  testified  that  he  was  the  owner  of 
lot  In  Uock  3,  and  of  the  slgbte  and  prlV' 
lieges  between  such  lot  and  the  navigable 
dtannd  of  the  Ooqullle  river;  that  that 
Vace  between  the  north  line  of  the  lot  and 
the  river  Is  covered  1^  water  about  two  feet 
deep  at  ordinary  low  tlde^  and  that  various 
pnions  had  used  snch  space  for  several  years, 
with  his  perndsalai;  that  the  driving  of  i^- 


ing  or  the  ereetlfUL  ml  a  building  of  any  kind 
or  a  structure  between  the  north  end  of  lot 
2  and  the  navigable  duumd  interfered  with 
his  ingress  to  and  egress  from  said  channel 
and  would  cat  all  access,  unless  he  cross- 
ed the  private  moperty  at  othws;  that  there 
was  no  road  or  street  tODChlng  said  land,  and 
the  only  ingress  and  egieM  waa  by  the  way 
Of  the  Coqnille  river,  a  navigable  stream  in 
wblffli  the  tide  ebbs  and  flows;  that  he  had 
been  In  possession  of  this  lot  wharfage 
lights,  and  indvlleges;  ri^ta  of  ingress  and 
egress,  for  about  8%  years. 

Ur.  8.  B.  Cathcart  county  surveyor,  tea- 
tlfied  in  substance  that  be  surveyed  Wtood- 
land  addition  for  B.  H.  Bosa  and  Bob«rt 
Watter;  that  in  sndi  survey  he  marked  a 
small  street  along  the  water  front  between 
the  low-wata  Une  and  the  Une  of  the  lots ; 
that  Walker  objected  to  the  same,  stating 
that  he  did  not  want  any  street  there.  The 
surveyor  does  not  remembw  aU  the  details, 
but  the  plat  filed  for  record  shows  no  such 
street 

B.  H.  Boss  tesUfled  In  effect  that  he  owned 
an  Interest  in  Woodland  addition  with  A.  M. 
Grawfbrd  and  Bobert  Walker,  who,  for  con- 
venience, held  title  to  the  tract  as  tmstee  for 
himself  and  the  two  others,  they  having 
bought  the  land  together;  that  afterwards 
this  additUm  was  laid  off  to  low  tide  Une: 
that  there  is  water  on  the  north  end  of  the 
Basmnssen  lot  at  ordinary  low  tide ;  that  he 
waa  in  possession  of  the  lot  before  Basmns- 
sen owned  it  and  permitted  various  boate  to 
use  this  space ;  that  the  ground  In  front  of 
the  loto  Is  exposed  tm  about  60  feet  at  the 
very  lowest  of  the  tides,  which  occur  about 
onoe  or  twice  a  mimth ;  that  Walker  mbbed 
off  the  street  that  they  bad  iflaced  upon  the 
plat  as  he  thoogtat  one  Dwyer  wouM  have  a 
monopoly  of  tbe  water  front  in  case  a  street 
■w&a  laid  there.  Rosa  further  testified  that 
he  and  Walker  wanted  the  lots  in  the  north 
end  of  the  addition  to  be  water  front  lote; 
that  Walker  never  represented  during  his 
Ufetlme  that  tbet»  waa  any  strip  ct  land  in 
front  of  the  lots,  except  that  in  front  of  the 
woolen  mlU;  that  the  lots  would  not  have 
been  of  any  value  to  anybody  unless  there 
had  been  some  means  of  ingress  or  egress. 
He  stated:  "We  dedicated  those  lots  so  as  to 
get  in  to  them  from  the  river;  sure,  there 
was  no  other  street  to  them,  no  other  way  to 
get  out  of  ttawe." 

Harry  Walker  testified  on  behalf  of  de- 
fendante  to  the  effect  that  be  could  not  see 
any  change  in  the  formation  now  and  when 
he  first  saw  it;  that  be  was  26  years  old; 
that  when  the  tide  is  at  aero  on  the  govem- 
meat  gauge  there  la  probably  60  feet  of  land 
ban  In  front  of  the  Basmnssen  land  and  60 
or  7S  feet  on  the  lower  tldea;  that  the  Walk- 
w  War^use  Company  la  in  possession  of 
the  land  in  front  of  the  Basmnssen  lot  and 
have  been  using  it  for  coal ;  that  a  stream 
about  200  yarda  above  goes  through  this  mod 
flat  ^wing  into  the  river;  that  the  Trow- 
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bridge  tide  table  ti  commonly  used;  that 
vrhea  the  tide  Is  at  zero  there  are  40  feet  ex- 
posed; that  the  land  Is  a  very  gradual  slope ; 
that  a  foot  aboTe  zero  mark  would  cover  the 
low-tide  flat  In  front  of  the  Basmnss^  lot; 
that  in  order  to  expose  this  land  in  front  of 
the  latter  lot  it  Is  almost  necessary  for  the 
tide  to  go  to  zero  on  the  goTemment  gauge; 
that  the  Walker  Warehouse  Company's  wharf 
was  built  fbr  the  purpose  of  holding  posses- 
sion. 

On  the  20th  day  of  October,  1S80,  Robert 
Wlalker,  R.  H.  Rosa,  and  A.  M.  Crawford  en- 
tered into  a  trust  agreement,  In  which  they 
recite  that  "the  parties  to  this  indenture 
were  desirous  of  having  the  l^al  title  In 
and  to  all  of  the  said  premises  her^nafter 
described  in  the  name  of  the  parties  of  the 
first  part  (the  Walkers)  for  convenience  so 
that  the  parties  of  the  first  part  could  cause 
said  premises  to  be  snrreyed  Into  town  lota 
and  blodcSf  and  twoperly  dedicate  the  same 
and  make  conveyances  of  the  same  for  the 
use  and  benefit  of  sH  parties  Interested  In 
said  premises  according  to  their  respective 
rights  therein,"  and  describe  the  39.89-acre 
tract  as  extending  to  low-water  line.  Walk- 
er and  wife  accepted  the  trust  and  platted 
the  tract,  conveying  the  lots  in  accordance 
therewith. 

G.  T.  Treadgold.  of  Bandon,  for  anwllants. 
F.  J.  Feeney,  of  Bandon,  and  A.  J.  Sherwood, 
of  Cogullle  (L.  A.  LUJeqvlst,  of  Ooqnllle,  on 
the  brief),  for  respondent. 

BOAN,  J.  (after  stating  the  facta  as  abore). 
It  aM>ear8  from  the  record  that  tito  idat  of 
Woodland  addition  was  filed  December  IS, 
1890.  There  are  17  lots  In  the  four  blocks 
bordering  on  the  CoquUle  river.  These  lots 
do  not  extend  to  any  hlj^way  on  tlie  north 
except  the  riv«r,  and  9  of  them  have  no 
means  of  liwresB  or  egress  except  by  way  of 
the  river.  Little  street,  Salmon  street,  Loww 
Main  street,  and  Lumber  street,  running 
north  and  south  adjacent  to  these  blodcs,  are 
not  indicated  as  terminating  with  the  north 
line  of  Bald  bocks  by  any  line  across  the 
north  end  thereof;  hat  the  appearance  of 
the  plat  leaves  such  streets  open  at  the  north 
end  as  thongb  extodlng  to  the  river.  Co* 
qnllle  river  is  imvigable  at  this  point,  and 
the  land  in  dlqnite  is  tideland  title  to  which 
was  obtained  from  the  state.  The  east  line 
of  Woodland  addition  extends  about  GOO  feet 
farther  north  than  the  west  line,  making  the 
distance  bom  the  navigable  <diannd  at  these 
points  abont  the  same,  as  the  river  flows 
southwesterly.  The  north  lots  extend  north 
and  south  as  though  facing  on  the  river, 
while  the  other  lots  In  these  UodH  extend 
east  and  west  fa<dng  <m  the  streets.  The 
north  part  ct  lot  2  Is  eovwed  by  about  2 
feet  of  water  at  low  tid^  by  6  or  7  feet  of 
water  at  high  tide,  and  the  land  Is  uncovered 
for  60  or  60  feet  north  of  the  lot  at  extreme 
low  tide.  There  Is  a  difference  of  2  feet  be- 
tween the  water  gang^  established  by  the 


United  States  engineer  at  work  on  the  river, 
and  the  local  gauge,  causing  some  oonforioa 
In  the  evidence  as  to  the  mean  low  tide  line. 
It  Is  approximately  ISO  feet  from  lot  2  to 
the  wharf  line  as  established  by  the  dty 
of  Bandon.  l^ere  is  a  retf  of  low  twta 
next  to  the  navigable  idiannd.  At  soo  w 
low  tide  abont  15  feet  square  of  tJils  toA  Is 
about  a  foot  above  water.  It  appears  that 
during  the  lifetime  of  Rob^  Walker  tlw 
strip  of  land  in  front  of  the  blocks  in  Wood- 
land addition  was  never  assessed  nor  taxed 
to  him.  Robert  Walker  died  March  81,  1909. 
His  heirs  executed  a  quitclaim  deed  of  tbe 
strip  of  unplatted  land  north  of  these  UoOcb, 
40  feet  wide  at  the  eostefly  end  and  105 
feet  In  width  at  the  weetwly  end.  to  the  de* 
fendant  Walker  Warehouse  Company.  Thja 
strip  is  called  a  **mud  flat**  This  defendant 
company  obtained  a  permit  from  the  Secre- 
tary of  War  of  the  United  States  on  Novent- 
ber  16,  1911,  to  construct  a  wharf  in  fnmt 
of  blocks  1.  2,  and  8.  Plaintiff  resista  an  at 
tempt  by  said  defndant  so  to  do. 

It  also  appears  that  during  tiie  lifetime  of 
Robert  Walker  thae  vres  a  building  used  as 
a  creamery  erected  ta  front  of  lot  8,  block  3* 
and  a  woolen  mill  in  front  of  lot  1,  blodt  i 
and  a  large  wardurase  In  front  (tf  lot  2,  Uock 
4  A;  that  wharves  have  be&a  extended  to 
the  diannel;  that  none  of  the  orU^nal  owners 
made  any  objections  to  the  wectlon  of  then 
structures,  or  to  the  use  ot  such  propaty, 
although  Walker  lived  near  the  same  for 
19  years  after  the  pUt  was  filed. 

The  qnestlon  is  to  he  determined  by  noee- 
talnlng  what  was  the  Intention  of  the  dedica- 
tors of  Woodland  addition.  Did  th^  intend 
to  leave  a  space  between  the  north  aid  of  tbe 
addition  and  the  OoqiUlle  river,  or  did  they 
intend  that  the  lots  in  tlie  nortii  row  of 
blocks  of  the  addition  should  be  water  traat 
lots  and  entitled  to  13ie  usual  water  froat 
privileges?  We  have  stated  the  allegations 
of  the  pleadings  someiriiat  at  length,  not  so 
much  to  show  the  issues  In  the  case  as  to  In- 
dicate the  claims  of  the  reqpectlTe  parties  or 
their  conduslons  and  deductions  from  the 
facts  in  the  case,  which  are  disputed  only  as 
to  the  minor  details,  having  a  sll^  bearing 
upon  the  main  points.  For  these  reasons  we 
have  not  referred  to  aU  the  testimony,  but 
to  a  snflldest  amount  to  Infflcate  the  trend 
thereof. 

The  main  contention  of  Uie  defendants  Is 
that  the  riparian  rights  wore  sepvered  from 
the  lot  by  the  plat  and  dedication;  that  tin 
ownership  of  plalntlfC,  shown  to  be  d^cieid- 
ent  upon  the  ctmunon  grantor,  Robert  Walker, 
la  by  the  terms  of  tbe  plaintiff's  deed  dearly 
limited  to  the  platted  lot  described  In  his 
dialn  of  title;  that  he  bought  in  reliance  up- 
on the  plat,  which  ^ves  him  a  certain  tract 
of  land  and  clearly  expresses  an  intention  to 
divest  the  riparian  tlabts  from  the  platted 
lot;  that,  undOT  the  autJiorities;  sudi  ripari- 
an rights  are  attached  to  the  tract  Indicated 
on  the  plat  as  lying  between  tbe  platted 
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the  lot  and  tbe  river.  Plaintiff 
e  right  of  Ingress  and  egress  from 
I  the  rlTer,  and  the  right  to  wharf 
e  navigable  water  of  the  GoquUle 
ippurtenant  to  his  lot. 
a  general  proposition  it  may  be 
it  the  upland  and  the  land  nnder 
r  forming,  as  they  do.  different 
one  entire  estate,  there  is  nothing 
t  the  separation  of  the  estate  at  the 
e  80  as  to  permit  the  bed  of  the 

be  owned  by  one  permn  and  the 

another. 

ti  a  separation  results  In  conferring 
■ship  of  the  water,  so  far  as  It  can 
in  IndlTldnal,  upon  the  one  who 
bed  of  the  streem,  and  snch  owner- 
les  certain  of  the  rights  which  axe 

riparian  rights.  It  gives  the.  right 
ose  of  the  bed  of  a  stream  and  of 

tnmlshed  by  the  flow  of  the  water. 

apidles  to  land  bordering  on  tlde- 
1  that  bordering  on  fresh  streams 

rder  to  accomplish  a  separation,  the 
to  ect  It  mast  be  made  dlsttnct- 
tar.  If  the  grant  is  In  the  ordinary 
ided  only  by  the  water,  the  land  be- 
rell  as  that  above  the  water,  will 

the  land  under  the  water  may  be 
>y  the  resOTvatton  of  a  strip  along 
,  BO  as  to  prevent  the  grant  from 
itle  to  the  water's  edge  and  making 
ee  a  riparian  owner.  3  Famham 
8  &  Water  Rights,  S  724.  Where 
Lted  on  a  navigable  lake  or  river  Is 
ito  lots,  blocks,  and  streets,  and 
res  title  to  lots,  sltaated  so  as  to  be 
from  such  lake  or  river  by  a  street, 
u  held  that  the  owner  of  snch  lots 
id  did  not  acquire  any  riparian 
at  the  street  was  a  barrier  separat- 
ots  from  the  river.  P.  S.  Co.  v.  U. 
,  10»  U.  S.  672,  3  Sup.  Ct  44S,  4 
IB,  27  L.  Bd.  1070;  OUver  v.  Kla- 
e  Nav.  Co.,  64  Or.  96.  102  Paa  780. 
in  the  case  at  bar  differ  from  those 
ve-mentloned  cases,  in  that  the  con- 
feature,  namely,  the  intervening 
wanting  In  the  case  undw  consider- 

iparlan  right  is  defined  to  be  "a 
mjoyment  of  the  land  and  of  the 
connection  with  the  land."  Lord 

Lyon  V.  rishmonger's  Co.,  1  App. 
672,  quoted  In  P.  S.  Co.  v.  U.  P.  S. 
T.  S.  683,  3  Sup.  Ct  440,  4  Sup.  Ct 
EA.  1070.  In  many  states  lands  to- 
jartially  submerged  are  made  the 
t  grant  by  the  sovereign  in  order 

may  be  reclaimed  for  useful  pur^ 
»wler  V.  Wood,  73  Kan.  511,  549,  86 
6  L.  R.  A.  (N.  S.)  162,  117  Am.  St 

Taylor  Sands  Fishing  Co.  v.  State 
ird,  66  Or.  167,  161.  108  Pac  126. 
IrantT.  Oregon  Nav.  Ca,  49  Or.  824, 


at  page  828.  90  Pac  178.  at  page  179.  Mr. 
Justice  Eakln  said:  "By  the  legislative  acts 
of  1872  (Laws  1872.  pp.  129,  130)  and  1874 
(Laws  1874.  pp.  76, 77),  the  upland  owner  was 
given  the  preference  right  to  purchase  the 
tideland.  and  upon  such  purchase.  If  not  al- 
ready vested  in  another  under  section  4042, 
B.  &  C.  Gomp.,  he  thereby  acquired  also  the 
exclusive  wharfage  right  to  de^  water,  and 
also  all  accretions  to  his  tideland  and  tbe 
right  to  fill  up  the  shallows  or  flats,  so  long 
as  he  does  not  impede  navigation  nor  inter* 
fere  with  commerce  over  the  same — citing 
Miller  V.  Mendenhall,  43  Minn.  05,  44  K.  W. 
U41.  8  L.  R.  A.  89, 19  Am.  St  Rep.  219."  Sec- 
tion S301,  l».  O.'U,  provides  that  "the  owner 
of  any  land  in  this  state  lying  upon  any 
navigable  stream  or  other  like  water,  and 
within  the  cotiwrate  limits  of  any  incorpo- 
rated town  therein,  is  hereby  authorised  to 
oonstmct  a  wharf  or  wharves  upon  the  same, 
and  extend  such  wharf  or  wharves  into  such 
stream  or  other  Uke  water  beyond  low-water 
mark  so  for  as  may  be  necessary  and  con- 
venient for  the  use  and  accommodation  of 
any  ships  or  other  boats  or  vessels  that  may 
or  can  navigate  such  stream  or  other  like 
water."  Where  a  party  conveys  a  parcel  of 
land  bounded  by  water,  although  it  lies  In 
shallow  water  and  Is  intended  to  be  reclaim- 
ed by  filling,  it  will  never  be  presumed  that 
he  reserves  to  himself  proprietary  rights  in 
front  of  the  land  conveyed.  The  intentioQ  to 
do  so  must  clearly  appear  from  the  convey- 
ance, and  the  mere  fact  that  the  boundary  of 
the  lot  conveyed  is  indicated  by  a  line  on  the 
plat  will  not  limit  the  grant  to  the  lines  on 
the  plat  or  operate  to  reserve  to  the  grantor 
proprietary  rights  In  front  of  the  lots.  Oil- 
bert  V.  Emerson,  66  Minn.  264,  56  N.  W.  818, 
43  Am.  St  Rep.  602. 

[7]  In  the  latter  case,  R..  being  the  owner 
of  the  land  fronting  on  the  waters  of  the 
bay  of  Duluth  known  as  "Rice's  Point"  plat- 
ted it  into  blocks  and  streets,  extending  the 
plat  a  distance  of  several  blocks  beyond  the 
actual  shore  line  out  Into  the  shallow  water, 
but  not  out  to  the  line  of  navigability.  He 
then  conveyed,  according  to  the  plat  the 
original  shore  block  to  A.,  and  all  the  water 
blocks  in  front  of  it  to  B.  It  was  held:  (1) 
That  A.'s  rights  were  limited  to  the  lines  of 
the  original  shore  block  as  indicated  on  the 
plat,  and  that  he  acquired  no  appurtenant 
riparian  rights  In  the  unplatted  space  be- 
tween the  outermost  platted  blocks  and  tbe 
line  of  navigability ;  (2)  that  the  plat  on  its 
face,  showed  an  intention  that  the  outermost 
platted  blocks  should  be  deemed  the  shore 
blocks,  with  all  the  riparian  rights  in  the 
water,  and  land  under  the  water.  In  front  of 
them,  usually  Incident  to  a  riparian  estate, 
and  that'  after  conveying  these  blocks,  R,  had 
no  proprietary  Interest  in  the  unplatted  space 
in  front  of  them.  The  same  rule  as  to  the 
outermost  platted  blocks  was  applied  In  the 
case  of  Northern  Pac.  R.  R.  Co.  v.  Scott,  etc., 
Lbr.  Co.,  78  Minn.  26,  7S  N.  W.  737.  This 
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rale,  it  adopted  In  tbe  case  at  bar,  as  we 
think  It  Btaoold  be,  la  dedslre  In  favor  of 
plaintiff's  claim. 

By  the  platting  and  dedication  of  Wood- 
land addition  to  Bandon  by  the  former  own- 
ers, thereby  laying  out  the  property  In  blocks 
and  lots  constltotlng  definite  metes  and 
bounds  as  shown  on  the  map,  and  by  convey- 
ances of  lots  with  reference  to  the  map,  the 
riparian  or  wharf  rights  were  severed  and 
disassociated  from  all  the  Inside  lots  and  at- 
tached to  the  outermost  ones,  of  which  plain- 
tiff's lot  2,  block  3,  Is  a  part  Grant  v.  Ore- 
gon Nav.  Co..  49  Or.  324,  90  Pac.  178,  1099; 
Pac.  Milling  Go.  v.  Glly  of  Portland,  183  Pac 
72.  The  plat  of  Woodland  addition  contained 
in  the  record,  taken  In  connection  with  the 
circumstances  surrounding  and  following  the 
dedication  thereof  &lrly  Implies  that  it  waa 
the  Intention  of  the  dedicators  that  the  out- 
ermost  platted  lots  should  be  deemed  the  shore 
lots,  with  all  the  riparian  rights  in  the  wa- 
ter and  the  land  under  the  water  in  front  of 
them,  nanally  Incident  to  a  rtparian  estate, 
and  that  the  owner  of  audi  a  lot  sbonld  per* 
manently  enjoy  direct  access  to  the  watw. 
All  parties  buying  or  selling  lots  by  reference 
to  the  plat  dionld  be  presumed  to  have  act- 
ed with  that  understanding.  After  conveying 
these  lots,  nether  Walker  nor  his  representa- 
tives or  their  grantee  had  any  proprietary 
interest  in  the  unplatted  epace  between  the 
front  lots  and  navigable  water.  Ollbert  t. 
Emerson,  snpra ;  Watscm  v.  Peters,  26  Mlcb. 
608;  Blchardson  v.  Prentiss,  48  Micb.  88, 11 
N.  W.  819. 

[I]  From  the  trust  agreement  referred  to, 
as  well  as  from  the  plat  and  the  oondnct  of 
the  parties  In  regard  thereto.  It  would  seem 
that  it  was  the  Intention  of  the  dedtoitora  of 
this  addition  to  ^at  and  seU  all  the  avail- 
able land  to  low-water  mark.  It  la  very  Ag- 
nlficant  that  the  map  shows  that  the  north- 
erly lines  of  the  lots  are  not  parallel  with 
the  south  lines,  but  ran  at  an  ani^e  corre- 
q;»ondli^  approidmately  with  the  direction 
of  the  river.  If  It  had  been  the  intention  of 
the  dedicators  to  reserve  a  strip  of  land 
north  of  the  addition  adjacait  to  the  river, 
It  would  seem  that  they  would  have  platted 
the  blodcs  In  a  regular  or  rectangular  form 
so  that  there  would  have  been  but  one  Ir- 
regular shaped  tract  next  to  the  river.  Th^ 
platted  snbmeived  land.  By  thus  indlcatli^ 
the  line  of  the  addition  along  the  river  they 
practically  established  the  same  as  the  low- 
water  line.  There  is  at  times  considerable 
water  upon  this  tract,  and  it  was  very  apiwo- 
priate.  In  dividing  tiie  same  Into  dty  lots  and 
blocira,  for  a  line  to  be  definitely  fixed  as  the 
mean  or  ordinary  low  tide  line  and  marked 
on  the  map.  This  we  think  the  plat  shows 
was  done  Woodland  addition  was  surveyed 
and  the  plat  prepared  by  a  dvil  engineer. 
It  certainly  should  have  been  the  intuition  of 
the  parties  platting  the  addition  to  make  tfie 
lines  deflnlt&  It  also  appears  from  the  map 


that  Hm  lot  in  qneetlra  and  ttie  oOut  lots 
similarly  situated  are  water  front  lots.  Per- 
sons purchasing  these  lots  on  a  naWgaUe  rlv- 
QT  with  reference  to  the  plat  would  be  pre- 
sumed to  purchase  the  same  as  such  water 
front  lots  with  the  rli^ts  and  privileges  an- 
ally appurtenant  to  such  lots. 

[9]  The  title  to  tidelands  wblxdi  becsme 
vested  in  the  state  of  Oregon  by  virtus  of  Iti 
8over^gnt7,  upon  its  admlastim  to  the  Uaion, 
Is  subject  to  the  paramount  right  of  naviga- 
tion existing  in  the  public^  and  the  ri^t  ot 
Congress  to  regulate  commerce  between  the 
states.  Paa  Hilling  Go.  v.  GII7  of  Portlsnd, 
supra,  and  cases  there  cited. 

[10]  There  Is  Involved  in  this  case  more 
than  the  mere  possession  of  the  land.  The 
right  of  access  to  and  to  wharf  out  to  the 
harbor  line  is  here  In  question.  nalntUTi 
remedy  at  law  by  an  action  of  ejectment,  If 
such  there  be,  would  not  be  adequate.  The 
cases  in  this  state  heretofore  dted  are  anthor 
1^  for  the  exercise  of  equitable  Jurisdiction 
in  the  case  at  bar.  The  contention  earnestly 
made  by  counsel  for  defmdants  that  a  court 
of  equity  has  no  Jnrisdlctiim  of  this  cause 
must  therefore  be  denied.  We  are  of  ophilaa 
that  the  findings  1^  the  lower  court  are  cor 
rect  The  form  of  the  decree  then  entered 
differs  somewhat  from  the  findings. 

The  decree,  except  in  this  respect.  Is  af- 
firmed ;  plalntur  to  recover  costs. 

McBRIDB,  G.  X,  and  BAEIN  and  Ue- 
NABT,  JJ.,  concur. 


KBONENBEBO  v.  WALKER  WABB- 
HOUSB  CCt 

(Supreme  Court  of  Oregon.     Dec  2,  1913.) 

Department  No.  2.  Appeal  from  Circuit 
Court,  Cooa  Couutr;  John  S.  Coke,  Judge. 

Suit  by  J.  L.  Kronenberg  against  the  Walk- 
er Wareoouse  Company.  From  a  decree  for 
plaintiff,  defendant  appeals.  Af&rmed. 

0.  T.  TreadgOld,  of  Bandon,  for  appellant 
F.  J.  Feeney.  of  Bandon,  and  A.  J.  Sherwood, 
of  Co<^uille  (L.  A.  Liljeqvist,  of  Goguille,  on 
the  brief),  for  respondent 

BEAN,  J.  This  is  a  salt  to  enjoin  the  de- 
fendant from  constructing  a  boUUng  in  front 
of  lot  1,  block  3,  in  Woodland  addioon  to  the 
city  of  Bandon,  Cooa  county.  Or.,  between  that 
lot  and  the  established  wharf  line  of  t&e  city. 
The  trial  court  rendered  a  decree  in  favor  of 
plaintiff,  and  defendant  appeals. 

The  facts  in  this  snlt,  and  tiie  ri^ts  of  die 
parties,  are  anbstantlaljy  the  same  as  in  the 
case  of  RasmuBsen  v.  Walker  Warehoase  Co. 
et  al.,  186  Pac.  661,  in  which  an  opinion  baa 
this  day  been  roidered.  The  form  of  the  salt 
corresponds  with  tbat  of  Oliver  t.  Klamath 
Lake  Nav.  Co.,  64  Or.  95,  102  Pac.  786.  It 
is  unnecessarT,  therefore,  to  say  aoythine  in 
addition  to  that  which  was  said  in  the  Has- 
musaen  Case.  The  same  decree  will  be  entered 
in  this  suit  as  in  tbat  one,  affirming  the  decree 
of  the  lower  court 

McBRIDE,  C.  J.,  and  BAKIN  and  Mc- 
NABY,  JJ.,  ooncob 


t  Rahearlag  dented  December  30,  1918. 
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HUBNER  T.  HUBNEK. 
[Q«  Court  of  Oregon.    Mot.  25,  191S.) 

□BCK  (I  62*)  —  JUBZBDICmOll  -~  Bui- 

O.  li.  §  396,  proTidiDK  that  salts  for 
tion  of  marriage  may  be  commenced  and 
1  any  county  of  the  state  in  which  rather 
resIdeB,  is  mandatory,  the  vord  "may" 
Eqaivalent  to  "shall";  and  hence,  where 
■airties  resided  in  M.  county,  a  suit  for 
)  commenced  in  C.  county,  where  neither 
rer  resided,  gme  the  court  no  jarlsdic- 

Note. — For  odier  eaaes,  see  Divorce, 
[Hs.  H  200-202,  208-216,  220,  282:  Dec. 
62.* 

other  definitions,  me  Words  and  Fhraa- 
.  5,  pp.  4418-1447;  vol.  8.  p.  7710.] 

CE88  (i  168*)— Motion  to  QnASH. 

le  objection  that  the  salt  tor  divorce  was 

t  in  the  wrong  coun^  may  be  raised  by 

to  quash  based  on  affidavits. 

Note. — For  other  cases,  see  Process, 
Dig.  H  218-220;  Dec.  Dig.  »  158.*) 

OBCE  (§  139%*)— DisuissAii— Want  of 

BDICnON. 

here  it  was  shown  by  affidavit  in  the  trial 
tliat  neither  of  the  parties  to  a  divorce 
sided  in  the  county  where  the  action  was 
BO  as  to  give  the  court  jurisdiction,  Berv- 
.de  in  another  county  should  be  quashed 
le  suit  dismissed;  as  the  defect  of  Ju- 
on  could  not  be  cured  by  any  amendment 
defendant  objected  thereto. 
Note. — For  other  cases,  see  Divorce, 
Oig.  {S  469,  489;  pec.  Dig.  |  139%.*] 

OBCK    (I    109*)  —  PEESUMFnON  —  ReSI- 

'E. 

ithoat  a  showing  by  affidavit  that  nei- 
t  the  parties  to  a  divorce  salt  resided  in 
unty  in  which  the  suit  was  brought,  so 
ervice  of  summons  in  another  county 
be  valid,  it  would  b«  presumed  tliat  one 
parties  resided  in  the  coontr  of  suit 
Note.— For  other  eases,  see  Divorce, 
Dir.  H  854-364;  Dec.  Dig.  1 109.*] 

artment  1.  .^ipeol  from  CSrcnlt  Court, 
Unas  County;  3.  W.  Campbell,  Judge. 
:  for  dlTofoe  by  GeAardt  H.  Hnbner 
t  Charity  U.  Hubner.  Decree  for 
iC,  and  defendant  appeals.  Berorsed, 
dt  dismissed  for  want  of  jurisdiction. 

»e  C.  Nelson,  of  Portland  (Beach,  SI- 
;  Nelson,  of  Portland,  on  the  brief),  for 
mt  James  E.  Gralb  and  Claude  Stra- 
otb  of  Portland,  for  respondent 

ISET,  J.  The  plaintiff  commenced 
lit  for  divorce  In  the  0rcult  court  of 
Linas  connty.  The  cause  for  which  the 
S  asks  a  divorce  Is  alleged  cruel  and 
an  treatment.  The  plalnticr  and  the 
lant  intermarried  In  Illlnoia  on  October 
03.  The  complaint  alleges  that  the 
ff  and  the  defendant  are  residents  and 
tants  of  the  state  of  Oregon,  and  that 
ad  been  such  resideifts  and  inhabitants 
)re  than  a  year  immediately  prior  to 
mmencement  of  this  suit  The  corn- 
allies  facts  sufficient  to  constitute  a 
of  suit  The  complaint  shows  that  the 
ff  and  the  defendant  removed  from 


California  to  Portland,  Or.,  and  that  they  re- 
sided at  the  latter  point  .There  Is  nothing 
In  the  complaint  to  Indicate  that  either  of 
the  parties  ceased  to  reside  in  Portland. 
The  plalntUC  In  his  evidence  testified  that 
both  he  and  the  defendant  resided  in  Port- 
land when  the  evidence  was  taken.  The  de- 
fendant was  served  with  the  summons  in 
Portland,  Multnomah  county,  Or.,  August  20, 
1912.  On  September  9, 1912,  the  defendant  by 
her  counsel  appeared  specially  in  the  court  be- 
low to  object  to  the  Jurisdiction  of  said  court 
to  bear  or  determine  said  suit  and  filed  there- 
in a  motion,  based  on  an  affidavit  of  the  de- 
fendant, for  the  dismissal  of  said  suit,  for  the 
reason  that  the  summons  and  the  complaint 
were  served  on  the  defendant  In  HuUnomah 
county,  Or.,  and  not  in  Clackamas  connty, 
and  because  mother  the  plaintiff  nor  the  de- 
f&ndant  re^ed  in  aaid  Cladcamas  conn^. 
Tba  affidavit  of  the  defendant  upon  which 
said  motion  was  based  showed  that  both  the 
plaintiff  and  the  defendant  at  the  time  that 
said  suit  was  commenced,  resided  In  said 
Multnomah  coonty,  and  that  neither  of  them 
had  ever  resided  In  Clackamas  county.  Or. 
On  October  25, 1012,  the  defendant  by  her  at- 
torneys again  appeared  specially  In  said 
cause  and  filed  a  motion  based  on  the  affida- 
vit of  the  defendafit  for  an  order  of  the 
court  below  quashing  the  return  of  the  serv- 
ice of  summons  and  complaint  on  the  defend- 
ant In  said  suit,  for  the  reason  that  neither 
the  plaintiff  nor  the  defendant  was  at  the 
time  of  the  filing  of  the  complaint  or  of  the 
service  ot  summons  on  tiie  d^endant,  In 
said  cause,  or  at  any  time  before  or  since 
said  service,  a  resident  of  Clackamas  ponnty, 
and  because  it  appears  from  the  return  of 
service  of  said  summons  that  It  was  served 
outside  of  said  Clackamas  coimty.  The  affi- 
davit upon  which  said  last-named  motion 
was  founded  showed  that  neither  the  plain- 
tiff nor  the  drfendant  at  the  time  said  suit 
was  <M>nmienced,  or  at  any  other  time,  was  a 
resident  of  Ciacliamas  county.  The  facts 
stated  In  said  affidavit  were  not  denied. 

[1]  Hence  we  find  that,  when  this  suit  was 
commenced,  both  parties  were  residents  of 
Multnomah  county,  and  not  of  Clackamas 
county,  and  that  the  summons  was  served 
on  the  defendant  In  Multnomah  county,  and 
not  in  Clackamas  county.  These  fticts  are 
not  disputed. 

Section  396  of  our  Equity  Code  (U  O.  L.)  la 
as  follows :  "Suits  In  equity  In  the  following 
cases  shall  be  commenced  and  tried  In  the 
county  where  the  subject  of  the  suit,  or  some 
part  thereof,  Is  situate :  (1)  For  the  partition 
of  real  property;  (2)  for  the  foreclosure  of 
a  lien  upon  real  property;  (3)  for  the  deter- 
mination of  an  adverse  claim,  estate,  or  In- 
terest in  real  property,  or  the  specific  per- 
formance of  an  agreement  In  relation  thereto. 
In  all  other  cases,  the  suit  shall  be  com- 
menced and  tried  In  the  county  in  which  the 
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defendants,  or  either  of  Ousm,  leBlde,  or  may 
be  found  at  the  commencement  of  Uie  snlt; 
provided,  tbat  if  none  of  the  defendants  re- 
ufde  In  this  state,  the  suit  may  be  tried  in 
any  county  in  the  state  which  the  plaintUF 
may  designate  in  his  or  her  complaint;  and 
provided,  farther,  that  in  any  salt  for  the 
dissolution  of  the  marriage  contract  the  same 
may  be  commenced  and  tried  In  any  conni? 
of  this  state  in  which  either  party  to  the  suit 
reside"  This  sectltm  proTides,  first,  that 
what  are  called  local  stdts  shall  be  com- 
menced and  tried  in  the  county  In  wlilch  the 
subject  of  the  suit  or  some  portion  thereof 
is  situated.  It  then  provides  that  what  are 
usually  called  transitory  suits  shall  be  com- 
menced  and  tried  In  the  county  In  wliich  the 
deftedants,  or  ^ther  of  Uiem,  reside  or  may 
be  found  at  the  commencement  of  the  snlt^ 
with  a  proviso  that,  if  none  of  Uie  defend- 
ants reside  in  the  state,  ttie  suit  nuty  be  tried 
In  any  county  In  the  state  which  the  plaintiff 
may  des^nate  In  his  or  her  complaint,  and 
with  a  further  proviso  that  In  any  snlt  for 
the  dissolution  of  the  marriage  contract  the 
same  may  be  commenced  and  tried  In  any 
coun^  of  this  state  In  which  either  party  to 
tibe  suit  reiddes.  The  said  section  requires 
transitory  suits,  as  a  general  rale,  to  be  com- 
menced and  tried  in  the  county  in  whldi  the 
defendant  resides  or  may  be  found  at  the 
time  of  the  commenconent  of  the  suit  It 
there  are  two  or  more  def^dants,  the  suit 
may  be  begun  and  tried  In  the  countr  In 
which  either  of  them  resides  or  may  be  found. 
If  neither  of  the  defendante  resides  In  this 
atat^  the  plaintiff  has  the  right  to  bring  the 
suit  in  any  connty  in  the  state.  But,  In  suite 
for  diTon»,  the  plaintiff  has  the  right  to  com- 
mence the  suit  in  the  connty  in  which  ^ther 
par^  resides.  But  a  person  has  no  right  to 
commence  a  suit  for  divorce  In  a  county  In 
whidk  nether  party  resides.  This  la  the 
plain  meaning  of  this  stetute.  "May,"  In 
this  statute  concerning  divorce  suits,  means 
"tihall." 

The  stetute  of  Tennessee  concerning  suite 
for  divorce  provides  as  follows:  **The  bill 
may  be  filed  In  the  proper  person  and  name 
of  the  complainant  in  the  circuit  or  chancery 
court  of  the  county  or  district  where  the  par^ 
ties  resided  at  the  time  of  their  separation, 
or  in  which  the  defendant  resides,  or  Is  found, 
If  a  resident;  bnt,  If  a  nonresident  or  con- 
vict, then  In  the  county  where  the  applicant 
resides."  Commenting  on  this  stetute,  the 
Supreme  Court  of  Tennessee,  in  Walton  v. 
Walton,  96  Tenn.  27,  33  S,  W.  061,  says:. 
"This  provision  Is  mandatory,  and  not  merely 
directory;  the  word  'may,'  used  In  the  first 
line,  having  the  same  force  and  meaning  as 
'shall.*  All  the  Jurisdictional  facta  or  con- 
ditions therein  named  are  wanting  In  this 
ea8&  The  defendant  being  a  resident  of  the 
stete,  and  not  a  convict,  and  not  being  found 
in  any  other  connty,  the  bill  should  have  been 
filed  In  Giles  or  Marshall  county."  The  de- 
fendant resided  in  Marshall  county,  when 


the  suit  was  commoiced,  and  llie  parttes  re* 
sided  In  Olles  county,  at  the  time  of  the  sep- 
aration. The  court  dismissed  the  Mil  for 
want  of  Jarisdlctl(»t.  In  Hajon  v.  Hajon, 
1  Tenn.  OIl  265,  Chancellor  Cooper,  speaking 
of  Jurisdiction  In  a  suit  for  divorce,  said,  la- 
ter alia :  "I  think,  too,  that  the  nonresideBce 
of  the  defendant  has  not  been  made  satis- 
factorily to  appear.  *  *  *  If  the  defend- 
ant is  still  a  resident  of  the  stete,  tiiis  cooit 
would  have  xto  Jurisdictlmi.  Tlie  bin  ought 
to  have  been  filed  in  the  county  of  the  defend- 
ants residence  und»  fbe  Code,  *  *  *  or 
in  Wilson  connty,  where  the  separation  took 
place." 

In  1  Nelson  on  Divorce  ft  Sevanition,  |  20, 
the  author  says :  "The  divorce  suit  is  a  pro- 
ceeding to  estebliah  or  change  a  atatos,  and 
not  a  iffoceeding  to  punish  a  crime.  Ttnn- 
fore  the  suit  need  not  be  commenced  in  the 
county  where  the  delictum  occurred.  The 
venue  is  generally  prescribed  by  stetute,  and 
must  be  compiled  with  to  render  the  divorce 
valid.  A  common  provision  of  the  stetute  Is 
that  tlie  action  may  be  tried  by  the  court  of 
tbe  county  where  the  parties  or  one  of  them 
resides.  This  language  recognises  the  proba- 
bility that  ttie  parties  have  separate  doml- 
cUee,  and  pomlte  tlie  wife  to  bring  solt 
where  she  resides." 

In  Bannister  v.  Bannister,  ISO  Mass.  291, 
22  N.  B.  901,  the  court  says:  **Pnh.  Ste  c. 
14St  I  6t  provides  that,  'when  the  libelant  has 
left  the  county  In  which  the  parties  have 
lived  t<^thRr,  the  adverse  party  stUl  llvinj; 
Qiereto,  the  libel  shall  be  heard  and  dete^ 
mined  In  the  oonrt  held  for  that  county.' 
This  obviously  means,  when  the  libelant  lias 
left  the  county  in  whldi  the  parties  bare 
last  lived  together.  These  parties  last  lived 
together  in  Norfolk  county,  the  place  where 
*  *  *  the  Ubelee  had  his  domlcUe,  and  at 
the  time  when  this  libel  was  brought,  as  well 
as  when  It  waa  heard,  he  stUl  lived  there. 
By  the  plain  meaning  of  the  statute,  the  li- 
bel must  be  heard  and  determined  in  tbat 
county."  The  lower  court  dlamTssed  the  bill 
on  the  ground  tbat  it  was  filed  In  the  wrong 
county,  and  Ite  action  was  sustained  by  the 
Supreme  Court 

In  Way  v.  Way,  64  111.  406,  the  court  says: 
"All  suite  for  divorce  must  be  commenced  in 
the  county,  where  the  complainant  resides." 

In  Lewis  v.  Lewis,  9  Ind.  108,  the  court 
says:  "The  stetute  says  that  'Divorces  may 
be  decreed  by  the  circuit  courts  of  this  stete, 
on  petition  filed  by  any  person  at  the  time  a 
bona  fide  resident  of  the  county  In  which 
the  same  Is  filed;  of  which  bona  fide  resi- 
dence, the  affidavit  of  the  petitioner  shaH  be 
prima  facie  evidence.'  •  •  •  In  the  peti- 
tion before  us,  there  Is  no  averment  of  resi- 
dence. On  that  account  it  was  objectionable, 
but  such  objection  could  not  be  properly 
raised  after  the  trial  commenced." 

14  Cyc.  p.  692,  says :  "The  residence  which 
wlU  determine  the  venue  must  be  actual  resi- 
dence in  the  connty  where  the  suit  Is  bronght 
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The  residence  need  not,  howerer,  b&ve  contln- 
ned  for  any  particular  length  of  time,  In  the 
absence  of  a  statute  to  the  cohtrary." 

In  9  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  pp. 
740,  741,  the  author  eays :  "As  already  stat- 
ed, the  domicile  of  the  parties  is  the  test  of 
jurisdiction  of  the  subject-matter,  and  the 
place  where  the  marriage  was  celebrated  or 
the  canse  of  divorce  occorred  is  immaterial. 
A  divorce  suit  la  a  proceeding  to  alter  the 
status  of  married  persons,  and  not  a  proceed- 
ing to  punish  a  crime,  and  it  ts  therefore  Im- 
material that  the  cause  for  divorce  occurred 
in  another  county.  The  divorce  snit  must  be 
commenced  in  the  county  designated  by  the 
statute,  and  this  (Is)  generally  where  the  par- 
ties reside,  or  where  one  of  them  resides." 

It  Is  shown  by  the  affidavit  of  the  defend- 
ant, and  not  denied,  that  both  parties,  to  this 
suit  were  residents  of  Multnomah  county 
vben  this  suit  was  commenced,  and  thnt 
ueither  of  them  had  resided  In  Clackamas 
couDty.  Hence  this  suit  was,  without  doubt, 
brought  in  the  wrong  county. 

[2]  2.  The  respondent  contends  that  the 
objection  that  this  salt  was  brought  in  the 
vrong  county  could  be  properly  raised  only 
by  a  plea  In  abatemrait  However,  we  hold 
tliat  It  could  be  raised  by  motion  based  on 
affidavit.  Most  of  the  cases  referred  to  by 
lenrned  counsel  for  the  plaintiff  are  law 
cases. 

Courts  differ  on  thla  point  as  they  differ 
on  many  other  questions  of  practice.  The 
question  as  to  the  place  of  residence  of  the 
parties  to  a  divorce  suit  is  not  a  complicat- 
ed one,  and  it  can  be  easily  determined  by 
affidavits.  The  parties  to  the  suit  know  the 
fac-ts  and  can  produce  the  affldavits  of  them- 
selves and  of  other  persons  showing  where 
they  resided. 

In  Grady  t.  Gosllne  ft  Barbour,  48  Ohio  St 
667,  29  N.  E.  768,  the  court  says,  concerning 
the  quashing  the  service  of  summons  by  mo- 
tion on  an  afBdavIt:  "It  Is  contended  in  be- 
half of  the  plaintiff  that  the  court  etreA  in 
admitting  in  evidence  the  affldarit  of  t^e  ae- 
fendants.  When  there  has  been  an  irregu- 
laritr  in  the  service  of  the  original  summons, 
tbroo^  which  the  court  failed  to  get  Juris- 
diction over  the  party  defendant,  it  is  compe- 
tent, on  motion,  before  answering  to  the  mer- 
its of  the  action,  to  have  the  service  of  snm- 
tnons  set  aside,  and  in  support  of  the  motion 
affidavits  may  be  used.  It  is  said  by  Mr. 
Nash  (1  PL  ft  Pr.  76)  that  'the  service  of  the 
origiDal  summons  will  be  set  aside  on  mo- 
tion, if  served  on  a  wrong  person,  or  the  copy 
is  not  1^  at  the  right  place.'  The  existence 
of  any  tect  showing  that  the  service  u  not 
eorrect  may  be  set  up  to  vacate  it  The  mo- 
tion should  state  the  grounds  on  which  the 
party  relies  as  showing  tbe  service  had.** 

In  Grand  Island  ft  W.  C.  R.  Co.  t:  Sweat- 
er, 85  Fed.  401.  37  a  C.  A.  185,  the  United 
States  Glrcnlt  Court  of  Appeals,  pasdi^  on 
t  modoD  to  quash  a  sheriff's  return,  says: 
"^Q  the  state  courts  of  this  country,  while 


some  question  has  bed  made  as  to  the  con- 
clusiveness of  the  sheriff's  return,  it  has 
generally  been  held  that  it  Is  only  prima 
fade  true,  and  that  the  truth  or  falsity  of 
the  return  may  be  determined  upon  motion 
supported  by  affidavit  •  ♦  •  Upon  ex- 
amination of  a  great  many  American  cases, 
we  believe  the  general  rule  in  this  country, 
with  some  dissenting  cases  like  those  In  Illi- 
nois, to  be  this:  The  sheriffs  return  stands 
in  the  first  instance  as  the  affidavit  of  the 
sheriff,  but  is  subject  to  be  disputed  by  affi- 
davits on  the  part  of  the  defendant  shovidng 
to  the  satisfaction  of  the  court  upon  motion 
to  quash,  that  the  return  is  not  true  in  point 
of  fact,  or,  as  In  the  case  at  har,  Is  insnffl- 
dent" 

See,  also,  the  following  cases  holding  that 
a  sheriff's  return  can  be  quashed  on  motion 
supported  by  affidavits:  Carr  v.  Bank,  16- 
Wis.  60;  Bond  v.  Wilson,  8  Kan.  228,  12  Am. 
Rep.  466;  Crosby  v.  Farmer,  39  Minn.  305, 
40  N.  W.  71;  Walker  v.  Lntz,  14  Neb.  274.  16 
N.  W.  362;  WaUis  T.  Lot,  15  How.  Prac.  (N. 
T.)  5G7. 

In  this  case,  the  affidavit  on  which  the  mo- 
tion to  quash  is  based  does  not  contradict 
the  statements  made  in  the  return  of  the 
sheriff,  but  It  shows  want  of  Jurisdiction  in 
the  court  below  to  try  this  cause,  by  showing 
that  neither  the  plaintiff  nor  the  defendant 
resided  in  Clackamas  coun^,  and  hence  that 
the  service  on  the  defendant  In  Multnomah 
county  was  Invalid.  That  service  being  in- 
valid, because  the  suit  was  commenced  in  the 
wrong  county,  the  court  below  acquired  no 
jurisdiction  of  the  suit,  and  this  defect  of 
Jurisdiction  Is  one  that  cannot  be  remedied 
in  this  cause. 

[3]  When  it  was  shown  by  affidavit  In  the 
court  below  that  neither  the  plaintiff  nor  the 
def^dant  resided  in  Clackamas  county,  it 
was  thereby  made  known  to  the  court  that 
the  suit  had  been  wrongfully  commenced  in 
that  count;,  and  that  court  should  have 
quashed  the  service,  and  then  have  dismissed 
the  suit  as  the  want  of  Jurisdiction  to  txy  the 
case  was  clear,  and  the  defect  of  Jurisdiction 
was  of  such  a  nature  that  it  could  not  be 
cured  by  any  amendment  that  could  be  made 
while  the  defendant  objected  to  the  Jurisdic- 
tion. 

[4]  Without  a  showing  by  affidavit  that 
neither  of  the  parties  resided  in  the  county  in 
which  the  suit  was  commenced,  it  might  be 
contended,  in  snm^ort  of  the  Jurladietion  of 
,  a  superior  court,  that  it  should  be  presumed 
prima  fade  that  one  of  the  parties  resided 
In  that  ^county.  The  showing  by  affidavit  was 
necessary  to  ovuroome  that  presumption  and 
thus  prove  fliat  the  service  int  the  snmmcms 
was  invalid.  If  either  ot  the  partlM  had 
resided  In  Clackamas  county,  the  service 
could  have  been  made  in  this  case  in  Mult- 
nomah county. 

The  objection  that  a  party  is  sued  in  the 
wrong  coun^  in  a  divorce  suit  is  probably 
waived  where  tiie  d^tendant  does  not  object 
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thereto,  but  it  la  not  necessary  to  decide 
that  point  in  this  case. 

The  court  below  erred  in  not  quashing  tiie 
serrlce  and  in  not  dUmlsBlng  the  suit 

The  motton  to  quash  the  service  la  sus- 
tained, and  the  decree  of  the  court  below  Is 
reversed,  and  this  suit  is  dismissed  for  want 
of  Jurisdiction. 

McBRIDB,  C  J.,  and  MOOBB  and  BUR- 
NETT, JJ..  ctmcar. 


GOODEVE  V.  THOMPSON. 
(Snpreme  Court  of  Oregon.    Dec.  2,  1913.) 

1.  Breach  of  Mabbiagb  Pbouise  (§  34*)  — 
Aduissions— Dbtebmination  as  to  Aduis- 

S1BII.ITT. 

A  witness,  in  an  action  for  breach  of  prom- 
ise to  marry,  testified  that  defendant  said  he 
bad  been  after  a  sirlfor  approximately  10  years, 
and  be  bad  finaUy  landed  her.  Witness  could 
not  say  that  the  remark  related  to  plaintiff, 
but  that  the  girl  had  come  from  Tacoma  or 
Vancouver;  he  did  not  remember  which.  The 
statement  was  commnnicated  to  plaintiGE  as 
having  reference  to  her,  and  she  talked  it  over 
with  defendant  in  the  presence  of  a  third  per- 
son. Plaintiff  had  returned  from  Vancouver 
about  that  time,  and  defendant  was  associating 
with  her.  Held,  that  the  circumstances  were 
suffiideiit  to  permit  the  testimony  to  go  to  the 
jury  as  to  whether  defendant  had  reference  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  PromlBe,  Cent.  Dig.  I  BO;  Dec  Dig. 
8  34.*] 

2.  Trial  (129*)— GoNDirot  in  Gbrkbait-Bs- 

PBOTINO  WITNEBBBS, 

The  reproof  of  a  witness  by  the  judge  for 
including  argument  in  ttis  testimony,  and  for 
nodding  bis  head  and  making  demonstrationB 
constantly  in  the  courtroom,  u  not  error  in  it- 
self. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig-  H  80-83.  60S;  Dec.  Dig.  |  29.*] 

8.  New  Trial  (i  102*)  —  GeoirNDa  —  Nkwlt 
Discovered  Evidence— Diligence. 

A  motion  by  defendant  for  new  trial  on  the 
ground  of  newSy  discovered  evidence  is  prop- 
erly denied,  where  the  proposed  new  witnesses 
were  residents  of  the  city  where  the  trial  was 
held,  and  one  or  both  were  present  at  the  trial 
to  the  knowledge  of  defendant,  and  their  testi- 
mony, if  material,  could  have  been  procured  by 
reastmable  diligence. 

[Ed.  Note.— For  otber  casM,  see  New  TriaL 
Cent  Dig.  If  207,  210-214;  Dec  Dig.  {  KXt*] 

4.  Appeal  and  Ebbob  (J  1069*)  —  Review  — 
Habmless  Ebbob — Misconduct  of  Jubob. 

The  misconduct  of  plaintiff  and  a  juror  in 
meeting  and  conversing  will  not  be  held  harm- 
less, where  the  Jury  rendered  a  verdict  for 
$50,000  for  breach  of  promise  of  marriage. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  8{  4136,  4138,  4139;  Dec. 
Dig.  {  1069.*] 

5.  New  Trial  (S  47*)  —  Gboukds  — Miscon- 
duct OF  OB  AFFECniro  JUBOB. 

A  surmise  of  the  judge,  unsupported  by 
direct  evidence,  that  misconduct  of  a  juror 
and  plaintiff  in  meeting  and  conversing  was 
procured  by  defendant  will  not  prevent  a  new 
trial  for  such  misconduct 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S$  88-95;  Dec  Dig.  8  47.*] 


D^rtment  No.  2.  Appeal  from  Clzenit 
Court,  Mnlbiomah  County;  Henry  B.  Hc- 
Ginn,  Jndge. 

Action  by  Helen  M.  Goodera  against  Rob- 
ert H.  Thompson,  Jr.  From  a  Judgment  tbr 
plaintiff,  defendant  appeals.  Reversed  and 
remanded  for  further  proceedings. 

This  is  an  action  tor  a  breach  of  promise 
of  marriage;  the  complaint  alleging  a  prom- 
ise of  marriage  by  the  defendant  and  ac- 
ceptance by  plaintiff,-  and  that  on  Septemba 
30.  1911,  the  defendant  repudiated  the  said 
promise  and  refused  to  marry  the  plaintiff, 
and  praying  for  a  judgment  for  $50,600. 
The  answer  denies  that  defendant  promised 
to  marry  the  plaintiff,  and  alleges  that  she 
was  incapable  of  contracting  marriage  at 
that  time,  having  a  husband  living.  The 
case  was  tried  before  a  Jury,  and  a  verdict 
rendered  for  the  plaintiff,  assessing  her  dam- 
ages at  $50,000,  and  from  a  Judgment  there- 
on the  defendant  appeals. 

Samuel  White,  of  Portland  (Sheldon  & 
Hnntlngton  and  John  Manning,  all  of  Port- 
land, on  the  brief),  for  appellant  Hall  S. 
Lusk,  of  Portland  (Doli^,  Uallory,  Simon  k 
Oearln,  of  Portland,  on  the  brief),  fbr  re- 
spondent 

EAKIN,  3.  (after  stating  the  facts  as 
above).  [1]  There  are  five  assignments  of 
error.  The  first  two  relate  to  the  admission 
in  evidence  of  testimony  of  the  witness  Mac- 
Lean  to  the  effect  that  In  September  or  Octo- 
ber, 1911,  the  defendant  said  to  him  that  he 
had  been  after  a  girl  for  approximately  10 
years,  and  that  he  had  finally  succeeded  in 
landing  her.  The  witness  could  not  say  that 
the  remaric  related  to  the  plalntlfE,  but  that 
the  ^1  referred  to  bad  come  from  Tacoma 
or  Vancouver;  he  did  not  remember  which. 
This  statement  was  communicated  to  plain- 
tiff as  having  reference  to  her,  and  she  talk- 
ed it  over  with  the  defendant  in  the  presence 
of  Gaut  Plaintiff  had  retunud  from  Van- 
couver about  that  time  and  was  in  Portland, 
and  defendant  was  associating  with  her. 
The  clrcumstan(»s  were  sufficient  to  permit 
the  testimony  to  go  to  the  Jury  as  to  whether 
or  not  the  defendant  had  r^eroice  to  the 
plaintiff. 

[2]  The  third  and  fourth  assignments  of 
error  relate  to  the  action  of  the  court  in  re- 
proving the  witness  Terry  in  the  presence  of 
the  Jury,  to  which  the  defendant  now  ei- 
oepta.  In  the  absence  of  proof  of  vrtiat  did 
take  place,  or  of  what  was  the  misconduct  of 
the  wltnees,  we  must  accept  the  statement  of 
the  Judge  as  to  the  drcumstances  calling  fbr 
the  reproof.  The  witness  was  reproved  by 
the  Judge  at  least  twice,  once  for  including 
argument  in  his  testimony,  and,  again,  for 
nodding  Ub  head  and  maUng  demonstrations 
constantly  in  the  courtroom.  SIvidenfly  the 
Judge  thought  he  was  attempting  to  exert 
an  Influence  on  the  Jury  or  the  witnesses, 
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and,  it  so,  It  was  tbe  court's  dxkty  to  reprore 
Mm  and  prevent  mch  conduct  There  1b 
nothing  in  the  lecord  that  discioseB  error  in 
that'  regard. 

[I]  The  only  other  assignment  of  error  re- 
lates to  the  denial  of  the  defendant's  mo- 
tion to  set  aside  tbe  Judgment  and  to  grant 
a  Dew  trial  Three  grounds  are  assigned: 
(1)  Newly  discovered  evidence  material  to 
the  defense,  and  which  he  could  not  with 
reasonable  diUsence  have  discovered  and 
produced  at  the  trial ;  (S)  Improper  conduct 
of  a  Juror ;  and  ^  excessive  damages  given 
under  the  influence  of  pesidon  and  prejudice. 
The  motion  mw  supported  by  several  af- 
fidavits, Uiat  of  Mrs.  W.  R.  Works  and  Lu- 
cille Ayers  as  to  thetr  knowledge  of  tects  al- 
lied to  be  material,  and  others  relating  to 
the  ffilsotHiduct  of  the  Juror.  These  affidavits 
were  met  by  ^davits  on  the  part  of  the 
plalntilE,  and  those  followed  by  counter  af- 
fidavits espedally  relating  to  the  mlscondQct 
of  the  Jnror.  Whereupon  the  court  proceed- 
ed to  hear  tbe  oral  evidence  of  many  wlt- 
oesseB  tot  and  against  the  motion,  all  of 
which  Is  reduced  to  writing  and  reported  to 
tUs  court;  consisting  of  150  pages,  and  up> 
on  consideration  of  the  proofs  by  the  court 
the  motion  was  denied.  It  apprars  In  the  af- 
fidavits of  Mrs.  Works  and  Mrs.  Ayera  that 
they  had  certain  conversations  with  the 
plaintiff  wltb  reference  to  her  relations  with 
the  defendant.  There  Is  testimony  tending  to 
show  that  Mrs.  Works  and  Mrs.  Ayers  were, 
at  the  time  of  the  trial,  residents  of  Port- 
land, with  whom  defendant  was  acquainted, 
and  that  one  or  both  of  them  were  In  the 
conrtroom  during  the  trial  within  the  knowl- 
edge of  the  defendant,  and  that  by  the  exer- 
cise of  diligence  the  testimony,  if  material, 
coQld  have  been  ascertained  by  the  defend- 
ant for  the  trial. 

[4]  The  court  tried  oat  the  question  of  the 
misconduct  of  the  Juror  at  great  length.  A 
pemsal  of  the  evidence  taken  on  the  bearing 
on  the  motion  to  set  aside  the  judgment  Is 
convincing  that  the  conduct  of  tbe  Jnror 
WallU  In  meeting  and  conversing  with  the 
plalntlfF  under  the  drcnmstances  disclosed 
was  misconduct  on  tbe  part  of  both  the 
plaintiff  and  the  Juror;  and.  In  view  of  tbe 
extravagant  amount  of  damages  awarded 
to  the  plaintiff,  we  cannot  Ignore  this  circum- 
stance, nor  say  that  tbe  misconduct  was  not 
prejudicial  to  the  defendant's  rights. 

[E]  The  trial  court  found  that  there  was 
misconduct  by  both  the  Jnror  and  tbe  plain- 
tiff, bat  says  be  was  constrained  to  think  it 
ffSB  by  procurement  of  the  defendant 
There  Is  no  doubt  but  that  the  misconduct 
complained  of  was  sufficient  ground  to  set 
a^de  the  Ju^ment  tmless  the  misconduct 
was  procured  by  the  defendant;  but  such 
B  ondoslon  can  only  be  a  surmise.  There 
U  no  direct  evidence  of  fact  to  that  effect 
and  it  is  not  suffldent  to  justify  the  court  in 


Ignoring  the  facts.  It  Is  said  in  Davidson  v. 
Manlove,  2  Cold.  (Tenn.)  346:  "Sacb  conduct 
on  tbe  part  of  a  suitor  Is  highly  Improper 
and  reprehensible,  and  should  call  forth  the 
severe  censure  of  the  court  Men  must  not 
be  permitted  to  tamper  with  Jurors  before 
whom  their  salts  are  being  tried ;  and,  beln£ 
seen  in  close  conversation  with  them  during 
the  trial,  or  while  they  are  considering  of 
tbelr  verdict  the  circumstance,  unexplain- 
ed, la  snfBclent  to  authorize  tbe  circuit  Judge 
to  grant  a  new  trial,  and  to  subject  tbe  party 
to  punishment  by  the  court  for  contempt 
The  fountains  of  Justice  must  be  kept  pure 
and  free  from  suspicion,  or  tbe  citizen  will 
lose  all  respect  for  the  laws,  and  the  rights 
of  person  and  property  will  become  insecure. 
Suitors  and  Jurors  must  not  place  themselves 
In  a  position  wbere  tiietr  conduct  creates 
suspicion." 

Tbe  Judgment  is  reversed,  and  the  cause 
remfinded  for  fnrOier  proceedings. 

McBBTDB.  C.  J.,  and  BEAN  and  Mc- 
NART,  JJ^  concur. 


WEST  SHORE  LUMBER  00.  V.  HOLLEX- 

BECK  et  aLt 
(Supreme  Court  of  Oregon.    Dec  2,  1918.) 

L  Loos  Ann  LoQGiNa  (|  84*)— Lisks— Loss 

OB  Waives. 

A  contract  tbat  payment  shall  be  made  for 
lofTs,  poles,  and  piling  when  tbe;  shall  be  scaled 
and  measured  by  purchasers  and  sold  by  de> 
fendant,  and  before  any  raft  shall  leave  the 
water  front  of  plaintiff,  except  the  first  raft 
which  shall  be  paid  for  before  the  second  raft 
shall  leave  the  water  front  and  as  soon  as  de- 
fendant shall  have  received  his  money  from 
tbe  purchaser,  provided  that  the  payment  shall 
□ever  be  more  Uian  30  days  after  the  logs  have 
been  delivered  at  the  water  front,  contemplates 
payments  as  fast  as  the  logs  are  rafted,  and  re- 
quires payment  within  80  days  whether  defend- 
ant sefls  the  logs  or  not.  and  does  not  contem- 
plate sales  to  third  parties  on  credit  and  does 
not  defeat  a  lien  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  KM-IU;  B%e.  Dig.  S 
34.*1 

2.  Loos  AND  Loaaxiro  (|  84*)— Lnm— Loss 

OB  Waives. 

Under  L.  O.  L.  I  7468,  giving  a  lien  to 
the  owner  of  timber  land  for  tiie  price  of  tim- 
ber cut,  when  the  landowner  pennita  several 
rafts  to  be  taken  away  without  payment  be 
loses  his  lien  thereon. 

[Ed.  Note.— For  other  cases,  see  Lo«  and 
U>|^,  Gent  Dig.  H  104-111;  Dec^Dig.  I 

Department  1.  Aiipeal  from  Clrcnlt  Court, 
Columbia  County;  3.  U.  Campbell,  Judge. 

Suit  by  tbe  West  Shore  Lumber  Company 
against  G.  W.  Hfdienbeck  and  another.  From 
a  decree  tor  defendants,  phiintiff  appeals. 
Affirmed. 

This  Is  a  suit  brought  to  foreclose  a  land- 
owner's lien  on  some  sawlogs  cut  upon  sucb 
premises.  The  defendant  Hollenbeck  cut  the 
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logs  under  a  contract  for  tli^  sale  between 
Mm  and  the  plaintiff,  and  the  defendant 
Stennick  claims  aa  a  purchaser  from  Holl^- 
becfc. 

W.  H.  Powell,  of  Portland,  for  appellant 
J.  M.  Long,  of  Portland,  tor  respondenta 

BURNETT,  J.  [1]  The  admitted  contract 
under  which  the  parties  operated  contains  this 
provision:  "It  Is  expressly  understood  and 
agreed  that  payments  shall  be  made  for  such 
logs,  poles,  and  piling  whenever  and  at  such 
times  when  the  same  shall  be  scaled  and 
measured  by  purchasers  thereof  and  sold  by 
said  party  of  the  second  part,  and  before  any 
raft  so  unpaid  for  shall  leave  the  water  front 
where  the  same  are  rafted  on  the  premises 
of  the  said  party  of  the  first  part,  excepting, 
however,  the  first  raft  whldi  shall  not  ex- 
ceed 250,000  feet,  but  the  said  stumpage  on 
said  first  raft  shall  be  paid  for  before  the 
second  raft  shall  leave  such  water  front 
aforesaid  In  any  event,  and  as  soon  as  said 
party  of  the  second  part  shall  have  received 
his  money  from  the  purchaser  thereof:  Pro- 
vided that  the  payment  for  the  stumpage 
aforesaid  shall  never  In  any  event  exceed 
thirl?  days  after  such  logs,  poles,  and  piling 
has  been  delivered  Into  the  water  at  said  wa- 
ter front" 

It  Is  plain  from  the  ^cerpt  quoted  that 
thepartiee  contemplated  that  payments  should 
he  made  on  the  logs  as  fast  as  the  same 
were  put  Into  the  water  and  rafted.  The 
condition  that  the  payments  should  never  go 
by  30  days  evidently  meant  that  the  defend- 
ant Hollenbeck  could  not  postpone  payment 
beyond  that  date  whether  he  contracted  the 
logs  for  sale  to  other  parties  or  not  The  plain 
Import  of  the  provision  is  that  payments 
should  he  made  befora  the  logs  were  taken 
away  from  the  stream  adjacent  to  the  plain- 
tiff's premises.  It  did  not  contemplate  that 
sales  to  third  parties  should  be  made  on  cred- 
it nor  operate  to  defeat  the  right  to  perfMt 
a  Hen  on  the  property. 

[2]  The  record  discloses  that  the  plaintiff 
had  allowed  a  number  of  rafts  to  be  taken 
away  without  collecting  payment  in  fall,  and 
that,  before  the  last  two  rafts  constructed 
during  the  lif6  of  the  contract  had  left  Its  wa- 
tex  front,  the  plaintiff  filed  notices  ot  liens  cov- 
ering not  only  what  it  claimed  to  be  due  npon 
tboM  partlcolar  rafts  but  also  the  balances 
due  on  the  former  rafts  wlii<A  It  had  allowed 
to  be  sold  and  delivered  to  strangers  to  the 
contract  The  statute  under  which  the  plain- 
tiff here  claims  la  section  7463,  L.  O.  K. 
which  is  as  follows:  "Any  person  who  shall 
permit  another  to  go  upon  Us  timber  land 
and  cut  thereon  sawloga,  apars^  plles^  or  other 
timber  has  a  lien  upon  sucA  logs,  spars,  piles, 
and  timber  for  tiie  i>rice  agreed  to  be  paid 
fOr  Budt  privilege,  or  for  the  price  such  priv- 
ilege or  the  stumpage  thereon  would  be  rea* 


sonably  worth,  in  case  there  was  no  express 
agreement  fixing  the  price."  The  lien  con- 
templated by  this  section  Is  a  claim  upon  tbe 
Identical  logs  In  question,  and  It  Is  not  adr 
mlsslble  to  permit  a  number  of  rafts  to  ga 
without  odlectLng  tbe  fnll'amonnt  due  and 
expeot  to  carry  the  balance  on  to  rafts  con- 
structed in  the  future.  When  the  plalnUfl 
allowed  the  earlier  rafts  to  go  without  cot- 
lection,  of  the  amounts  due  or  flUng  Its  no- 
tice of  lien,  as  In  ordinary  cases,  the  balanoei 
due  on  those  rafts  at  once  became  ttonllm- 
able. 

The  contract  also  contains  another  condi- 
tion, as  follows:  "It  Is  also  e:qiressly  onde^ 
stood  and  agreed  that  the  twelve  hondred 
dollara  paid  at  the  execution  of  this  agree- 
ment aforesaid  is  received  and  held  by  the 
said  party  of  the  first  part  and  is  to  be  ap- 
plied as  follows:  First  If  the  said  party  of 
the  second  part  diall  cut  and  remove  all 
the  timber  her^befora  mentioned  to  be  so 
cut  and  ranoved  within  the  time  herdnafta 
provided,  and  shall  well  and  truly  do  and 
perform  all  tlie  other  oondltiiui^  agreemente; 
and  ooTttants  her^  spedfled  uul  agreed  to 
be  done  and  performed  on  his  part,  tbea  tbe 
same  shall  be  apiOied  uptm  and  be  the  Ust 
payment  and  for  the  last  timber  so  Cut  re- 
moved, measured,  scaled,  and  sold  as  logs, 
poles,  and  piling,  and  as  the  Btnminge  ttiere- 
for,  ia  accndance  with  the  atunqtage  price 
for  the  samie  ber^befOre  stipulated  and 
spedfled."  It  waa  also  sUpulated  conconhig 
the  $1,200  in  sulntanee  that,  if  the  defendant 
here  should  tall  to  comply  with  its  Mliee- 
ment  the  amount  dionld  be  retained  as  stlpo- 
lated  and  liquidated  damages. 

It  is  charged  In  the  xcs>ly  that  the  drfend- 
ant  HoUenbeck  committed  a  breach  ot  the 
contract  in  that  be  did  not  cut  all  tbe  Umber 
on  the  premises;  the  writing  having  stip- 
ulated that  he  should  remove  all,  which  may 
be  styled  for  convenloiee  "scattering  timber." 
The  plaintiff  relies  upon  this  as  a  breach  an- 
thorlzing  it  to  retain  the  $1,200  as  liquidated 
damages  and  refusing  to  credit  It  as  a  pay- 
ment on  the  lart  timber.  On  this  point  ws 
think  the  dear  weight  of  the  testimony  is 
against  the  plaintiff,  so  that  it  has  not  shown 
any  valid  reason  for  declinli^  to  credit  the 
$1,200.  Excluding,  ther^ore,  the  amounts 
claimed  as  balances  on  the  form^  rafts,  and 
applying  the  $1,200  In  payment  of  the  bal- 
ance due,  plaintiff  has  not  shown  a  case  an- 
thorlzlng  the  filing  of  a  lien  such  as  lie  re- 
lies upon  in  this  suit  Without  reference, 
therefbre,  to  the  actual  state  of  the  account 
between  the  parties,  and  deciding  only  on 
the  case  before  us  that  no  right  to  a  lien 
properly  existed,  it  follows  that  the  drddt 
court  was  rl^t  in  dismissing  the  suit 

The  decree  la  therefore  affirmed. 

McBRIDE,  O.  J,  am  MOOBB  and  BAU- 
SEY,  JJ.,  concur. 
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LOHWI  T.  LONO  at  nx. 

(Supreme  Court  of  Waehlnston.   Dec  1,  1913.) 

1.  SAISS    (I    32*>— RBQUXSITEa— Obal  Ook* 
IBACT. 

Defendant,  by  letter,  offered  hop*,  whkii 

plaintiff  accppted,  at  30  cents  per  poand.  with 
an  n{!re«ment  to  advance  6  cents  a  poand  for  tbe 
wbole  amount  and  on  immediate  answer  to 
call  tbe  tnde  closed,  and  defendant  wired  bis 
acceptance  on  c<mdition  that  plaintiff  advanced 
a  certain  amount,  and  stated  that  plaintiff  miffht 
hnvc  all  the  crop  except  a  lot  sold  to  another 
buyer,  whereupon  plaintiff  made  the  advances 
reqnired,  and  forwarded  a  formal  written  con- 
tract which  defendant  refused  to  sign  on  tbe 
ground  that  the  hops  had  been  previoasly  sold. 
Held,  that  such  informal  writings  established  a 
contract  between  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  i  S9;  Dec.  Dig.  f  32.*] 

2.  Sales  (|  82*)— Payment— Timb. 

Where  the  time  of  payment  is  not  mention- 
«d,  the  delivery  of  the  goods  and  the  payment 
of  the  purchase  price  are  to  be  concurrent  acts. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §S  229-233;  Dec  Dig.  S  82.*] 

3.  CoNTBACTs  (S  32*)— Offeb  and  Accept  API  cb 

— FOBSTAL  Co.NTBACT. 

A  contractual  relation  may  exist  prior  to 
the  execution  of  the  subsequent  formal  contract 
contemplated  by  the  parties. 

[Kd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  113-115;  Dec  Dig.  I  32.*] 

4.  Sales  (|  418*)— Breach  of  Oontbaot— 
Measure  of  Damages. 

On  breach  of  a  contract  to  sell  and  deliver 
25.000  pounds  of  hops  at  30  cents,  where  it  was 
found  toat  the  fair  market  value  of  hops  at  the 
lace  and  time  of  delivery  was  40  cents,  the 
uyer  was  entitled  to  damages  in  tbe  sum  of 
»2.500. 

[£d.  Note.— For  oOier  case&  see  Sales,  Gent 
Dig.  H  1174-1201;  Dec  Dig.  1 41&*] 

Departmoit  2.  Appeal  from  Superior  Court, 
Kloe  County;  MitdieU  OiUlam,  Judge. 

Action  Hu^  V.  Loewl  against  Charles 
W.  Long  and  wlfe^  Judgment  for  defend- 
ants, and  plaintiff'  appeals.  Berereed  and 
remanded,  with  direction  to  wter  Judgment 
in  tavoT  at  plaintiff. 

E.  P.  Wbltlng,  of  Seattle,  for  appellant 
Bevlngton  &  Redden  and  C.  B.  Egan,  all  of 
little,  for  respondents. 

MAIN,  J.  Tbe  purpose  of  tbls  action  was 
to  recover  damages  for  the  breach  of  a  con- 
tract for  the  sale  of  hops. 

On  or  abont  Atigust  5,  1911,  one  Robert  M. 
Uvesley,  residing  at  North  Yalctma,  Wash., 
and  engaged  In  tbe  business  of  buying  and 
Gelling  hops  as  the  plaintifTs  agent,  received 
nn  unsigned  letter  sent  from  Brooks,  Al- 
l  erta,  Can.,  dated  July  31,  1911.  This  letter 
I.lvGsley  understood  to  be  from  Charles  W. 
Uiug,  one  of  the  defendants.  The  letter  was 
Id  fact  written  by  one  of  Mr.  Long's  sons,  but 
had  the  father's  Indorsement.  No  question 
Is  raised  as  to  the  authenticity  of  the  letter. 
This  letter,  among  other  things,  stated:  "We 
are  holding  onr  hops  for  28  cents,  and,  If 
yon  can  do  anything  at  that  price,  I  would 


like  for  yon  to  handle  them;  1^  me  know 
liow  the  market  ia." 

Thia  letter  lAvesiey,  on  August  6,  1911,  re- 
plied to  by  wire  as  follows:  "North  Takima, 
Aug.  Q,  1911.  Charles  Long,  BrocdES,  Alberta, 
Canada:  Letter  reodved ;  like  your  crop  at 
twenty-^^t  but  wont  take  advantage ;  thirty 
is  talked  and  some  booght;  will  give  thirty 
and  advance  you  fire  eeats  Sept  first  for 
what  you  wish  to  sell  and  if  yon  answer  ftt 
once  will  call  the  trade  closed.  Bobert  Uves- 
ley." 

Thereafter,  and  on  August  9th,  Long  wired 
as  follows:  "Brooks,  Alberta,  Aug.  9.  via 
North  Takima,  Wn.,  Aug.  10, 1911.  Mr.  Bob- 
ert LiTesley,  Cai%  Frye  Hotel,  Seattle,  Wn.: 
Will  acept  your  offer  providing  you  wire  me 
one  thousand  dollars  down  and  two  thousand 
five  hundred  the  first  of  Septonber.  Ton  can 
have  all  the  cmp  except  twelve  thousand  .Ave 
hundred  pounds  which  Mt^eff  gets  there. 
Will  be  twttity  or  twenty-five  tons.  Answer, 
a  W.  Long." 

This  telegram  was  received  hy  Uvesley  in 
Seattle,  and  on  August  11th  he  sent  the  fol- 
lowing: "Seattle  Aug.  11— 11.  Chas.  Long, 
Brooks;  Alberta.  Canada:  Accept  your  hop 
crop  for  nineteen  eleven  at  thiity  cents  as 
per  you  offer  by  wire.  Will  I  seod  contract 
and  one  thousand  dollars  to  you  at  Brooks? 
Answor.  Bobert  Uvesley." 

On  Angnst  14th  Uvesley  caused  the  Bank 
of  California  located  at  Seattle  to  wire  the 
Dnion  Bank  at  Brooks  $1,000  for  the  credit 
of  C.  W.  Long.  After  tbls  had  been  done,  and 
later  during  the  same  day,  Livesley  received 
from  Long  the  following  telegram:  "Brooks, 
Alberta,  via  North  Yakima,  Wn.,  Ai^.  14, 
1911.  Robert  Uvesley,  Hotel  Frye,  Seattle, 
Wn.:  Send  contract  Wire  one  thousand  to 
Merchants  bank.  Brooks,  Alta.  C.  W.  Long." 

In  reply  to  this,  Uvesley  wired  as  follows: 
"Seattle,  Aug.  14, 1911.  C.  W.  Long,  Brooks, 
Alberta,  Canada:  Have  wired  you  one  thou- 
sand bank  at  Brooks.  Will  send  you  con- 
tract to-morrow  for  your  signature.  Robert 
Uvesley."  ^ 

On  August  15th  Long  received  from  his  son 
Otis  the  following  telegmm :  "Chehalis,  Wn., 
Aug.  16.  C.  W.  Long,  Brooks,  Alta.;  Sold 
to  Klaber  for  forty  cents.  Otis  Long." 

Livesley  prepared  a  contract,  using  the 
usual  form  of  "Hop  Contract,"  signed  the 
same,  and  on  August  16th  forwarded  it  to 
Long  at  Brooks  for  signature.  The  contract 
was  never  signed  by  Long  or  returned. 

On  August  17th  Long  sent  to  Uvesley  a 
telegram  as  follows:  -"Brooks,  Alb.,  17,  via 
North  Takima,  Wn.,  Aug.  17,  1911.  Robert 
Uvesley,  Care  Frye  Hotel,  Seattle,  Wn.: 
Received  wire  late.  Otis  sold  hops;  will 
wire  money  back.   C.  W.  Long." 

On  August  233  Livesley  wired  Long  as  fol- 
lows: "North  Takima,  Aug.  23,  1911.  Chas. 
W.  Long,  Brooks,  Alberta,  Canada:  Have  you 
sent  contract    If  not,  do  bo  at  once  other- 
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wise  vrta  hkTe  to  take  action  per  Loewi's  In- 
BtractLonB.  Wire  me  at  once.  Robert  lives- 
ley." 

On  AtJgnst  31st  $2,500  was  sent  to  the 
Union  Bank  of  Brooks  to  be  placed  to  the 
credit  of  O.  W.  Long;  the  same  being  the 
amount  of  the  second  adrancement  called  for 
by  the  tel^ram  of  Long  nnder  date  of  Angnst 
9th.  The  Union  Bank  of  Brooks  promptly 
notified  Long  of  the  receipt  of  each  adrance- 
ment,  whldi  was  placed  to  his  credit  Long, 
however,  refused  to  accept  the  money. 

The  hops  In  question  were  grown  In  Lewis 
county,  this  state,  during  the  season  of  1911, 
upon  a  farm  formerly  owned  by  Charles 
Long,  but  during  the  season  leased  by  the 
then  owner  to  Otis  Long.  The  defendants 
having  failed  and  refused  to  deliver  the  hops 
to  the  plaintiff  or  his  agent,  on  December  18, 
1911,  the  present  action  was  Instltated,  claim- 
ing damages  In  the  sum  of  $4,817.60  for 
breacb  of  contract  The  cause  was  tried  to 
the  court  without  a  jury.  The  court  found 
that  the  hop  crop  raised  on  the  farm  leased 
to  Otis  Long  during  the  year  1911  amounted 
to  about  25,000  pounds  In  excess  of  the  12,- 
500  pounds  sold  to  one  McNeff,  and  that  the 
value  of  these  hops  delivered  at  the  railway 
station  f.  o.  b.  on  the  31st  day  of  October, 
1911,  was  40  cents  per  pound.  In  his  tele- 
gram of  August  9th  to  livesley,  a  copy  of 
which  appears  above,  Charles  W.  Long  stat- 
ed: "You  can  have  all  the  crop  except  twelve 
thousand  five  hundred  pounds  which  McNeff 
gets." 

Judgment  was  entered  for  the  defendants. 
The  plaintiff  appeals. 

t1]  The  qu^tlon  Is  whether  or  not  the  cor- 
respondence above  set  out  establishes  a  con- 
tractiul  relation  between  the  parties.  To  de- 
termine whether  or  not  a  contractual  rela- 
tion has  been  established  by  informal  writ- 
ings, such  as  letters  and  telegramg,  where  the 
parties  have  In  mind  the  subsequent  signing 
of  a  formal  written  contract,  it  is  necessary 
to  Inquire  (a)  whether  the  subject-matter  has 
been  agreed  upon  (b)  whether  the  terms  are 
all  stated  in  the  Informal  writings,  and  (c) 
whether  the  parties  intended  a  binding  agree- 
ment prior  to  the  time  of  the  signing  and  de- 
livery of  a  formal  contract  If  the  subject- 
matter  Is  not  in  dispute,  the  terms  are  agreed 
upon,  and  the  Intention  of  the  parties  plain, 
then  a  contract  exlste  between  them  by  virtue 
of  the  informal  writings,  even  though  they 
may  contemplate  that  a  more  formal  contract 
shall  be  subsequently  executed  and  delivered. 
Sanders  v.  P.  B.  F.  Co.,  144  N.  Y.  209,  39 
N.  E.  T5,  29  L.  R.  A.  431,  43  Am.  St  Rep. 
757;  Blaney  v.  Hoke,  14  Ohio  St  292;  1 
Beach,  Modern  Law  of  Contracte,  {  3;  Inter- 
national Harvester  Co.  v.  Campbell,  43  Tex. 
Civ.  App.  421,  96  S.  W.  93;  Green  v.  Cole, 
103  Mo.  70,  15  S.  W.  317. 

In  the  case  last  cited,  the  law  Is  steted  In 
this  language:  "It  Is  a  well-settled  pi-luciple 
of  law  that  to  constitute  a  contract  the  minds 
of  the  parties  must  assent  to  the  same  thing 


In  the  same  senses  There  must  he  a  mutnal 
ass^t  to  all  of  the  proiwsltions,  for  so  long 
as  any  matter  formliv  an  element  of  the 
contract  is  left  open  the  contract  Is  not  com- 
plete. Though  the  terms  of  the  contract  may 
all  be  agreed  upon,  still,  if  the  partiea  mabe 
It  a  condition  to  the  e^tence  of  a  contract 
that  Hie  terms  agreed  upon  be  reduced  to 
wilting,  and  signed  by  them,  there  la  no  coa- 
tract  until  this  is  done.  1  Addison  on  Con- 
tracts (Morgan's  Ed.)  p.  37.  On  the  other 
hand,  it  is  well-setUed  law  that,  where  the 
parties  have  assented  to  all  the  terms  of  tbe 
contract,  the  mere  reference  to  a  future  con- 
tract In  writing  does  not  negative  the  exist- 
ence of  a  present  contract  In  other  words, 
if  the  parties  make  an  agreement  which  they 
Intend  shall  l>e  binding  from  the  time  it  is 
made,  effect  will  be  given  to  it  from  that 
time,  though  they  Intend  It  shall'  be  supersed- 
ed by  a  more  formal  written  agreement" 

[Z]  Applying  this  rule  of  law  to  the  facts 
In  the  present  case,  and  considering  first  the 
matter  of  the  intention  of  the  parties  as  evi- 
denced by  the  letter  and  telegrams,  it  would 
appear  obvious  ttut  they  intended  by  the  cor- 
respondence to  establish  a  contractual  rela- 
tion, for,  had  not  Mr.  Long  Intended  this  to 
be  the  effect,  why  did  he  wire  requestlDg  that 
$1,000  be  sent  him  prior  to  the  time  that  the 
written  contract  could  be  signed?  This 
would  seem  to  make  It  plain  that  he  then 
thought  the  contract  existed,  and  Intended  to 
be  bound  thereby.  As  a  rule,  in  business 
transactions  men  do  not  expect  or  demand 
that  a  part  of  the  purchase  price  of  an  arti- 
cle shall  be  paid  when  no  contract  for  its  sale 
and  purchase  exists.  That  it  was  the  Inten- 
tion of  Llvesley  that  the  Informal  wrltli^ 
should  constitute  a  contract  Is  made  evi- 
dent by  the  fact  that  the  $1,000  was  forward* 
ed  prior  to  the  preparation  of  the  formal 
written  contract  There  appears  to  be  no  dis- 
pute as  to  the  subject-matter.  But  It  la 
claimed  that  the  formal  written  contract  con- 
tained terms  not  found  in  the  informal  writ- 
ings. Conceding  for  the  present  that  this  Is 
the  case.  It  would  seem  to  be  immaterial  In 
view  of  the  fact  that  Long  refused  to  comply 
prior  to  the  time  he  had  se^  or  knew  the 
contents  of  the  formal  written  contract  The 
reason  which  he  gave  in  his  telegram  of  An- 
gnst 15th  for  refusing  to  proceed  further  was 
that  his  son  Otis  had  sohl  the  hops.  The 
fact  that  the  time  and  place  of  delivery  was 
specified  In  the  formal  contract  but  not  men- 
tioned in  the  telegrams,  would  not  constitute 
additional  terms,  since  the  trial  court  made 
a  finding,  which  waa  not  excepted  to,  "that 
by  the  custom  of  the  trade,  whai  no  spedfic 
agreement  therefor  is  made,  hops  are  to  be 
delivered  at  the  railway  station  nearest  to 
the  place  where  raised  on  or  befOre  the  31st 
day  of  October."  Neither  does  the  fact  that 
the  informal  writings  do  not  fix  the  time 
when  the  balance  of  the  purchase  price  shall 
be  paid,  while  the  formal  contract  does,  con- 
stitute the  adding  <^  an  additional  term.  It 
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s  the  rule  that,  where  the  time  of  payment 
s  not  mentioned,  then  the  law  provides  that 
he  dell7a7  of  the  article  and  the  payment 
ft  the  purchase  price  shall  be  concurrent 
lets.    2  Mediem  on  Sales,  {  1407. 

[3]  The  respondent  contends  farther  that 
the  law  la  that,  where  a  formal  written  con- 
ti^ct  la  to  be  snbsequently  signed,  then  no 
■ontractual  relation  can  exist  prior  to  Its  ex- 
scntlon.   In  support  of  this  position,  two  de- 
L-lsions  from  this  court  are  cited,  tIs.,  McDon- 
DcU  V.  Gceur  d'Alene  Lumber  Co.,  66  Wash. 
495,  106  Pac.  135,  and  Stanton  v.  Dennis,  64 
Wash.  85.  116  Paa  6C0.    In  the  McDonnell 
i-'ase  oral  negotiations  had  taken  place  be- 
tween tbe  parties  relative  to  a  logging  con- 
tract.  The  court  there  held  that  the  details 
of  the  contract  bad  not  been  arranged,  and 
that  tbe  contract  itself  was  to  be  reduced  to 
K-rltlng,  and  the  detalla  stated  therein,  which 
was  never  done^   That  case  may  be  distin- 
guished from  the  present  In  this,  that  here 
all  the  essential  terms  of  the  contract  were 
agreed  upon,  and  the  parties  Intended  that  a 
oontractual  relation  should  exist  prior  to 
the  time  of  the  signing  of  the  formal  written 
I'liitract.  while  there,  as  already  stated,  the 
details  of  the  contract  bad  not  been  arrang- 
ed.   In  the  Stanton  Case  the  plaintiff's  as- 
fignor  by  letter  bad  submitted  to  tbe  deffend- 
iint  a  propodtion  retattre  to  the  famishing 
of  labor  for  the  setttng  of  mlUworlc  and  doing 
the  carpentry  on  an  addition  to  a  certain 
building.  ThB  Irtter  proTlded:  ''Formal  con- 
tract to  foUow."  After  tbe  word  "aocmted" 
which  appeared  below,  the  defendant  had 
!>igiied  his  name;  In  that  case  it  was  held 
that  it  was  the  dnty  of  the  id^tiff*8  as- 
HigDor  to  prepare  and  forward  a  formal  writ- 
ten contract,  which  was  never  done.  He  bdng 
in  default  in  this  regard,  tbe  action  could  not 
be  maintained.  In  the  case  died  It  does  not 
appear  that  it  was  the  Intention  of  the  par- 
ties tbat  a  contractual  relation  should  exist 
prior  to  the  subsequent  execution  of  the  con- 
tract  In  the  present  case  that  intention  is 
unequivocal.  We  think  the  court  did  not  in- 
tend to  hold  in  either  of  those  cases  that  un- 
der no  drcumstances  could  a  contractual  re- 
lation exist  by  virtue  of  informal  writings 
when  it  was  provided  that  a  subsequent 
formal  contract  was  to  be  executed.    To  so 
hold  would  be  not  only  to  go  counter  to  the 
^lewg  expressed  by  text-writers  and  courts 
^nerally,  but  would  place  an  unreasonable 
barrier  in  the  way  of  the  fadllty  of  business 
transactions. 

Evidence  was  introduced  for  '^he  purpose  of 
showing  that  the  hops  In  question  were  not 
the  property  of  tbe  defendant  Charles  W. 
Long,  but  were  owned  by  Ms  son  Otis.  The 
ownership  of  the  hope  does  not  seem  to  us 
QateriaL  Even  though  they  were  owned  by 
tbe  son,  if  the  father  contracted  for  their 
Bale,  and  ftiiled  to  deliver  them,  be  would 
nbjBct  Mmself  to  liability  In  damages. 


[A]  On  the  question  of  the  amount  of  dam- 
ages. It  appears  that  the  amount  of  hops  sold 
and  not  delivered  was  20,000  pounds.  The 
contract  price  with  livesley  was  30  cents. 
The  hops  were  sold  to  other  parties  for  40 
cente.  The  court  found  that  the  fair  market 
value  of  hops  in  Lewis  county  on  the  Slst  day 
of  October  was  40  cents.  Upon  this  showing, 
we  think  the  plalntlfT  is  entitled  to  a  Judg- 
ment In  the  sum  of  f 2,500. 

The  cause  will  be  reversed  and  remanded, 
with  directions  to  the  superior  court  to  en- 
ter a  judgment  in  favor  of  the  plaintiff  In 
the  sum  of  $2,500. 

CROW,  C.  J.,  and  ELLIS  and  MORRIS. 
JX,  ctmcar. 


COVERT  et  nx.  T.  BURGER  et  aL 

(Supreme  Court  of  Waahiugtoo.  Nov.  29, 191S.) 
HouESTEAn  (§  45*)— Dscx-AEaTiON— Statutes 

— CONBTRTJCTIOH— LlBKBAZ.  OONBTBUOTION. 

Under  Rem.  ft  BaL  Code,  f  558,  providing 
that  a  selection  of  a  homestead  be  acknowledic- 
ed  in  the  same  manner  as  a  grant  of  real  prop- 
erty and  filed  for  record,  a  declaration  not  ac- 
knowledged is  LQvalld. 

[Ed.  Note.— For  other  cases,  eee  Homestead, 
Cent.  Dig.  S  62;  Dec.  Dig.  fi  45.*] 

Diepartment  2.  Appeal  from  Sup^or 
Court,  Spokane  County;  Bruce  Blake.  Judge. 

Action  by  Jason  Covert  and  wife  against 
Robert  Burger  and  wife  and  others.  From  a 
Jn^iment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

H.  J.  Hlbscbman,  of  Spokane,  for  appel- 
lants. S.  Edelsteln,  of  Spokane,  for  respond- 
ents. 

MORRIS,  J.  This  appeal  presents  a  ques- 
tion of  law.  simile  of  statement;  whether 
or  not  a  declaration  of  homestead,  without 
the  statutory  acknowledgment,  is  valid  as 
against  an  execution.  The  lower  court  held 
It  was  not 

Our  statute  relating  to  the  mode  of  select- 
ing homesteads  (section  658,  Rem.  &  Bal. 
Code)  provides  as  follows:  "In  order  to  select 
a  homestead  the  htisband  or  other  head  of 
a  family,  or  in  case  the  husband  has  not 
made  such  selection,  the  wife  must  execute 
and  acknowledge,  in  the  same  manner  as  a 
grant  of  real  property  is  acknowledged,  a  dec- 
laration of  homestead,  and  file  the  same  for 
record."  The  two  following  sections  contain 
provisions  for  the  contents  of  the  declara- 
tion and  its  recording.  Section  668,  however, 
seems  to  us  controlling.  The  contents  and 
record  of  the  Instrument  avail  nothing,  unless 
It  has  been  executed  with  the  formality  re- 
quired by  the  statute.  Appellant  contends 
that  acts  of  this  character  should  be  liberal- 
ly construed  In  order  to  carry  out  the  hu- 
mane public  policy  Inrolved  In  tbMr  enact- 
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ment  This  Is  donbUess  trne.  But  while 
coortB  may,  and  should,  construe  these  stat- 
utes Uberaliy  In  order  to  preserve  the  rights- 
they  guarantee,  It  does  not  follow  that  such 
statutes  should  be  conBtmed  so  as  to  abro- 
gate or  repeal  them.  To  liberally  construe 
a  statute  Is  to  expand  Its  meaning  to  meet 
oases  which  are  clearly  within  the  spirit  or 
reason  of  the  law,  or  within  the  evil  it  Is 
sought  to  remedy,  provided  such  interpreta- 
tion does  not  do  away  with,  or  Is  not  incon- 
sistent with,  the  language  used.  Black  on 
Interpretation  of  Laws,  282.  To  so  read  this 
statute  in  such  a  way  as  to  omit  the  provi- 
sion for  an  acknowledgment  is  to  do  away 
entirely  with  the  language  used,  and  say 
that,  when  the  Legislature  says  a  thing  shall 
be  done,  the  court  may,  because  it  has  in 
mind  the  purpose  of  the  act  say  the  require- 
ment may  be  omitted;  and,  since  In  this 
case  this  requirement  Is  the  only  purpose  of 
the  statute,  and  the  only  thing  with  which 
it  treats,  it  would  mean  an  absolute  repeal. 
This  is  something  the  courts  cannot  do.  They 
may  Interpret  the  law  and  declare  Its  mean- 
ing, but  they  can  neither  add  to  nor  take 
from. 

This  Identical  question  has  never  been  sub- 
mitted to  us  before,  although  in  two  cases 
(Whitworth  T.  McKee,  32  Wash.  83,  72  Pac. 
1(H6,  and  Donaldson  t.  Wlnnlngham,  48 
Wash.  874,  03  Pac.  634, 125  Am.  St  Rep.  937) 
we  have  said  that  since  the  passage  of  the 
act  of  1896  (Laws  180S,  c  64),  of  which  this 
statute  Is  a  port  bo  homestead  rtgtat  can  be 
acqnlxed  without  the  execution,  acknowledg- 
ment,  and  record  reqnlred  in  th»  act  This 
language,  while  not  addressed  to  the  pc^t 
now  snlunitted,  is  decisive  of  the  principle 
involved,  that  the  etatatory  requirement 
must  be  folflUed  in  ordor  to  obtain  the  rights 
the  fitatnte  protects.  All  oOier  states  having 
like  Bta.tatory  provisions,  so  Car  as  onr  in- 
vestigation goes,  have  held  that  the  declara- 
tion must  be  acknowledged  In  snbstantial 
conformity  to  the  statute,  or  else  it  will  not 
constltate  a  homestead.  Beck  v.  Soward,  70 
CaL  527,  18  Pac.  660;  Kennedy  v.  Gloster, 
98  GaL  148,  82  Pac.  941;  Richardson  v. 
Wooodstock  Iron  Co.,  90  Ala.  266,  8  Sonth. 
7,  9  L.  R.  A.  848;  s.  c,  94  Ala.  620,  10  Sonth. 
144;  Bnrbank  v.  Klrby,  6  Idaho,  210, 65  Pac 
205, 06  Am.  St  Rep.  260.  In  the  lost  citation, 
after  stating  the  rule  here  adhered  to  and 
adopting  the  reasoning  of  the  California  cas- 
es, supra,  the  court  adds:  "It  is  the  act  of 
the  owner  of  the  property,  whereby  such  own- 
er secures  a  right  or  privilege  given  him  by 
the  statute,  and  which  Is  in  derogation  of 
the  common  law  and  common  right,  and 
which  can  only  be  secured  by  a  substantial 
compliance  with  the  provisions  of  the  statute, 
conditions  precedent  to  the  Investiture  of 
the  property  with  the  ezcep^onal  character 
contemplated." 

The  qnestlon  eubmltted  is  therefore  an^ 


swered  in  tbe  negative  and  flw  Jndgment  Is 

affirmed. 

CROW,  C.  J.,  and  PARKER,  MOUNT,  and 
FULLEBTON,  JJ.,  concur. 


STATE  V.  PATEH-MOHAMED. 
(Supreme  Court  of  Washington.   Nov.  29, 1013.) 

1.  BoBBEBT  (i  24*)— SumcmoT  or  Bvi* 

OBNCB. 

Evidence  held  to  snstain  a  conviction  for 
robbery. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  g$  32-36 ;  Dec  Dig.  |  24.*1 

2.  Cbiminai.  Law  (8  438*)— Evidescb— Photo- 

□BAPHS. 

There  was  no  abuse  of  discretion  in  admit- 
ting in  evidence  in  a  robbery  case  the  photo- 
graph of  the  prosecuting  witness  showing  tiie  in- 
jured condition  of  his  neck,  where  the  evidenc* 
showed  that  the  photograph  correctly  showed 
its  condition  when  taken  and  tliat  its  coadidon 
was  the  same  immediately  after  the  asnult,  al- 
lowing for  the  ordinary  change  in  condltioD 
within  five  or  six  days. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.  }  893;  Dec  Dig.  1  438.*] 

3.  CaiMiNAL   Law   (S  938*)— New  Tbial- 
Newlt  Discovebed  Evidence— Diuqexci, 

A  new  trial  for  newly  discovered  evideDO« 
was  property  refused,-  where  the  evidence  was 
largely  cumulative  and  it  was  not  shown  that 
it  could  not  have  been  discovered  with  reason- 
able diligence  before  tbe  trial. 

[Ed.  Note.— For  other  cases,  sea  CMminil 
Law,  Cent.  Dig.  H  2306-2^!5r2317;  Dec.  Dig. 
«938.*] 

Departmoit  2.  Appeal  tnm  Saperlor 
Court,  Chehalia  Connty;  Ben  Staeeks^  Judge: 

Fateh-Uohonied  was  convicted  of  robbery, 
and  ap[>eals.  Affirmed. 

Hogan  &  Graham,  of  Aberdeen,  for  appel- 
lant J.  E.  Stewart  and  A.  Emerson  Cross, 
both  of  Aberdeen,  and  O.  M.  Nelson,  of 
M<mte8anOt  tox  the  State. 

PARKER,  J.  The  defendant,  Fateh-Mo- 
hamed,  and  two  others,  were  Jointly  cha]^ 
by  information  filed  In  the  superior  court  for 
Cheballs  county  with  the  crime  of  robbery. 
All  three  were  tried  Jointly,  resulting  in 
the  conviction  of  Fateh-Mohamed  and  tbe 
acquittal  of  his  codefendants.  From  such 
conviction  he  has  appealed  to  thla  court 

[1]  The  principal  coDtentlon  made  by  coun- 
sel for  appellant  is  that  the  evidence  does 
not  Justify  the  verdict  and  Judgment  ren- 
dered against  him,  and  tliat  he  is  entitled  to 
an  acquittal  as  a  matter  of  law.  or.  In  any 
event  to  a  new  trial.  We  have  carefully  read 
the  entire  evidence  and  find  ourselves  unable 
to  agree  with  this  contention.  The  evidence 
is  in  serious  conflict,  espedally  on  the  ques- 
tion of  the  Identity  of  appellant's  two  code- 
fendants as  participants  In  the  alleged  rob- 
l>ery.  Counsel's  contention  is  principally 
that  since  the  Identity  of  appellant's  code- 
fendants as  participants  in  the  crime  rested 
entirely  npon  .the  positive  testlniony  of  tbe 
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prosecnttzig  wUneM,  and  thftt,'  since  Uie  Joiy 
most  have  diab^leved  bla  testimony  upon 
that  subject,  be  was  thereby  so  discredited 
as  a  witness  u  to  warrant  the  court  In  in- 
terfering with  Uie  verdict  of  "gnllty^  against 
the  appellant  It  Is  true  that  the  prosecnt- 
iuf!  witness  did  testify  positively  that  ap- 
pellant's two  codefendanto  were  present  and 
assisted  In  robbing  him,  and  that  then  was 
DO  corroborating  testimony  upon  that  sub- 
ject, while  tbete  was  posttlTe  testimony  of 
their  bOng  elsewhere  at  the  time,  wblcb  tes- 
timony the  jury  mnst  have  believed,  and 
disbelieved  that  of  the  prosecuting  witness. 
If  there  were  no  other  evidence  tending  to 
sliow  that  the  prosecuting  witness  was  robbed 
at  the  time,  and  that  appellant  participated 
therein,  there  would  be  some  merit  in  this 
coDtentlon.  The  prosecuting  witness  testi- 
fied, In  substance,  among  other  things,  that 
be  was  attacked  by  all  of  these  defendants 
wbile  crossing  a  bridge  over  a  slough  near 
Aberdeen,  when  he  was  cut  upon  the  head, 
beaten,  and  thrown  over  the  railing  of  the 
bridge  Into  the  water,  and  at  the  same  time 
n-as  robbed  of  his  watch  and  purse  by  hie 
assailants.  This  occurred,  according  to  Ms 
Rtory,  about  10  o'clock  on  the  night  of  July 
27,  1912.  A  short  time  thereafter,  probably 
Tlthlu  an  hour,  he  was  met  upon  the  road 
leading  from  the  bridge  towards  Aberdeen 
by  witnesses  who  thfin  saw  that  he  had  been 
seriously  injured  and  that  he  was  bleeding 
from  Injuries  on  his  head.  Soon  thereafter, 
he  went  to  the  police  station,  where  he  told 
of  being  robbed  by  the  defendants,  and 
where  his  injuries  were  also  noticed  by  the 
ofBcers  who  also  noticed  that  his  clothes 
were  very  wet  as  though  be  bad  fallen  Into 
the  water,  all  of  wblcb  they  testified  to  upon 
tbe  triaL  He  was  there  furnlsbed  with  dry 
clothing  and  taken  by  the  officers  in  a  convey- 
ance bac±  over  the  bridge  and  some  distance 
beyond,  to  the  homes  of  the  three  defend- 
ants, who  lived  In  shadbs  near  the  West 
lumber  Company's  mill,  where  they  were 
working.  Upon  searching  the  shack  of  ap- 
pellant, the  officers  found  the  pntse  which 
the  prosecuting  witness  claimed  had  been 
taken  from  him  at  the  time  of  the  robbery, 
under  the  mattress  of  the  bed  in  which  ap- 
pellant was  sleeping  alone;  he  being  in  the 
bed  at  the  time  of  the  arrival  of  the  officers. 
Appellant  did  not  claim  the  purse  as  belong- 
ing to  him,  and  said  he  did  not  know  how  it 
came  there.  The  prosecuting  witness  de- 
scribed the  contents  of  the  purse  before  it 
was  opened;  that  la,  the  ijuantlty  and  de- 
nominations of  the  money  contained  therein, 
and  also  a  receipt  issued  to  him  for  money 
deposited  by  him  with  the  Grays  Harbor 
Commerdal  Company.  Upon  opening  the 
parse,  hia  description  of  the  contents  was 
found  to  be  correct  by  the  officers.  The  flnd- 
hig  of  tbe  parse  In  ajvellan^s  bed  occurred 
only  three  or  four  hours  after  the  assault 
made  upon  the  iwoseentlng  witness  at  tbe 
bridge^  Some  pools  of  blood  were  found  nsoa , 


the  floor  of  the  bridge  the  following  morn- 
ing at  tbe  idace  where  tbe  prosecuting  wit 
nesB  claimed  to  have  been  assaulted.  He 
claimed  to  have  been  choked  and  also  cut 
up<m  the  head,  and,  when  examined  at  the 
hospital,  there  were  found  incisions  upon  bis 
bead  as  though  cut  by  a  sharp  instrument, 
and  also  bruises  upon  hie  neck  as  If  made 
by  the  fingers  of  a  person.  There  ms  also 
Introduced  in  erldenoe  a  photograph  of  the 
prosecuting  witness,  showing  his  ne<^  In  its 
Injured  condition,  takva  some  five  or  six  days 
following  the  alleged  robbery.  In  view  of 
these  corroborating  drcnmstancea,  we  cannot 
see  our  way  dear  to  disturb  tbe  Tvdlct  of 
tbe  Jury,  notwithstanding  the  manifest  un- 
truth of  the  prosecuting  witness*  testimony 
going  to  tbe  idoitlflcatlon  of  tbe  two  de- 
fendants who  were  (icqnitted.  The  Jury 
were  not  obliged  to  disbelicre  all  of  the 
prosecuting  witness'  testlmoi^,  in  the  llglit 
of  these  oorroborattt^  circumstances. 

[2]  It  is  contended  ttiat  tbe  Introdnctlrai  of 
the  photograph  of  the  prosecuting  witness, 
showing  tbe  injnred  condition  of  bis  neck, 
was  erroneous.  There  was  oral  testtmonj' 
tending  to  show  that  this  photograph  cor- 
rectly showed  the  condition  of  his  neck  at 
the  time  it  was  taken,  and  that  such  condi- 
tion was  not  different  from  Its  condition 
immediately  foUowli^  the  alleged  assault, 
except  such  changes  as  five  or  six  dayc^  time 
would  ordinarily  sbowi  The  Inbroductlon  of 
phott^craphs  under  soeh  drcnmstancea  ia  a 
matter  of  sound  discretion  in  the  trial  court 
It  seems  clear  to  us  that  such  discretion  was 
not  abused  In  this  case.  17  Cyc  416.  Tbe 
following  decisions  deal  with  tbe  question  of 
the  adndnlUllty  of  photographs  in  evidence, 
and  the  courts  discretion  reUtlve  thereto, 
and  are  in  harmony  with  tbe  conclusion  tbat 
we  here  reach:  Franklin  v.  State,  09  Ga. 
S6,  47  Am.  Rep.  748;  State  t.  Powell,  & 
PennewtU  (Del.)  61  Ati.  066;  Harris  r.  Olty 
of  Ansonla,  73  Conn.  8S8.  47  Atl.  672;  State 
V.  Matheson,  180  Iowa,  440,  108  N.  W.  1S7, 
114  Am.  St  Sep.  427,  8  Ann.  Cas.  490;  State 
V.  Roberts,  28  Nev.  STSO,  82  Pae.  100;  Baus- 
tian  V.  Young,  152  Mo.  817.  63  S.  W.  921,  75 
Am.  St  Rep.  462,  and  note  on  page  473. 

[t]  Some  contention  Is  made  that  appel- 
lant is  entitled  to  a  new  trial  because  of 
newly  discovered  evidence.  The  answer  to 
this  contention  Is  that  the  claimed  newly  dis- 
covered evidence,  as  shown  by  the  record.  Is 
little  else  than  cumulative  of  that  which  was 
given  upon  the  trial,  and  there  Is  no  show- 
ing that  it  could  not  have  been  discovered, 
with  reasonable  diligence,  before  the  trial. 
Some  contention  is  also  made  that  the  court 
erroneously  restricted  cross-examination  of 
witnesses  and  erroneously  instructed  the 
Jury.  These  contentions,  however,  we  regard 
as  so  entirely  without  miorit  Qiat  titer  do  not 
require  discussion. 

Tbe  Judgment  is  afllrmed. 

GROW,  C.  3^  and  MOUNT,  MORRIS,  and 
FULOIRTON,  JJ.,  GtmcuK 
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STATE)  «z  nL  BEELBR  r.  SMITH,  Jn^e. 
(Supreme  Court  of  Wasbinfftoii.  Nor.  29,  1913.) 

1.  JITDQBS  (161*)— GXUVOX  OF  JUDQB. 

Under  Laws  1911,  c.  121,  anthorizbig  a 
cfaange  of  judge  In  unj  action  upon  affldam  of 
prejudice,  a  motion  for  such  cuange  most  be 
granted  if  timely  made. 

[£d.  Note.— For  other  casea,  see  Judges, 
Gent  Dig.  U  224-281;  Dec  Dig.  1 61.*] 

2.  Judges  (K  61*)— Ob&hok  or  JuDas-Tno— 
Time  of  Making  APTiJOATioir. 

Bern,  ft  Bal.  Code,  1 36,  empowers  the  judg- 
es of  the  superior  court  to  establish  rules,  and 
thereunder  a  rule  of  that  court  required  appUca- 
tiona  for  a  change  of  judge  to  be  made  prior  to 
the  setting  <tf  the  cause  for  trial.  In  the  ab- 
aenoe  of  counsel,  and  without  notice,  relator's 
case  waa  on  June  26th  assigned  for  trial  on 
September  16th,  and  relator  on  September 
10th  duly  filed  Us  application  for  a  change 
of  judge.  Held  tha^  as  relator  could  not 
know  which  of  the  nine  judges  of  the  court  bad 
been  assigned  to  try  the  case  until  it  was  actual- 
ly set  for  trial,  he  was  not  required  to  file  an 
affidavit  of  pr^udice  until  be  did  know  such 
judge,  and  the  rule  in  such  case  was  unreasona- 
ble, and  the  application  was  filed  in  time. 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  §{  224-231;  Dec.  Dig.  |  61.*] 

Department  1.  Original  prohibition  by  the 
State  of  Washington  on  relation  of  Adam 
Beeler,  as  receiver  of  the  Kupreanof  Copper 
Mining  &  Smeltlnc  Company,  against  Everett 
Smitli,  as  Judge  of  the  Superior  Court  tor 
King  County.   Writ  made  permanent 

Lyter  ft  Folaom,  of  Seattle,  for  plaintltr. 
Brightman,  Halveratadt  ft  Tennant,  of  Seat> 
tle^-  for  regpcmdeiit 

Gdra,  J.  HiiB  ease  Is  before  us  on  an 
alti^matlTe  writ  of  problUtiim.  The  tects 
shown  by  the  recent  are  these :  On  the  26th 
day  of  March,  191B,  the  r^tor  commenced  an 
action  in  the  superior  court  vt  King  coon^ 
4|$^iut  Annette  Loder  for  the  zecowy  of  a 
mon^  jiu^ment.  She  appeared  and  answer- 
ed on  the  28fh  day  of  AprU.  The  relator 
jserred  and  filed  a  raply  on  the  8lih  day  of 
Msy.  .  On  the  26th  day  of  June  the  cause 
"waa  asdgned  tor  trial  In  department  No.  9" 
of.  the  sopertOT  court  of  King  conntr  before 
the  respondent  judge,  who  then  set  the  case 
for  trial  on  S^tember  l&th.  These  orders 
were  made  in  the  ainence  of  counsel  for  the 
rqspectlTe  parties,  and  without  notice  to  them. 
Between  the  28th  day  of  June  and- the  6th 
day  of  September,  the  motion  calendar  was 
not  called  or  heard  In  dQ;>axtment  9  on  ac- 
count of  the  summer  vacation  of  the  Judges. 
On .  the  10th  day  of  S^ttember  the  relator 
duly  served  and  filed  his  moQon  and  aflBdavlt 
for  ^a  diange  of  Judges,  In  harmony  with 
Lawp  1911,  p.  617.  The  motion  was  noticed 
for. hearing  on  the  IStb.  flay  of  September, 
the  regular  motion  day.  of  the  court  The 
motion'  lyas  denied  on  the  16th  day  of  Sep- 
tendM^  "on  the  ground  ,  that  said  motion  was 
not  timely  nude."  On  the  16th  day  of 
tember  the  cause  jiras  oontbiued  for  trial  on 
the  application  of  the  defendant  In  the  orig- 


inal cans^  and  naet  for  trial  In  department 
9  f or  Uie  8th  day  of  October.  Prior  to  tbe 
commencemoit  of  tMs  action  the  Judges  of 
the  superior  court  of  King  county,  bdng  nine 
in  number,  adopted  a  rule,  which  has  since 
been  In  force,  requlrli^  all  applications  for 
a  change  of  Judges  under  the  law  of  1911  to 
be  made  prior  to  the  setting  of  the  cause  for 
trial.  The  motion  wna  denied  because  of 
tbe  failure  ot  tbe  relatOT  to  cmniAy  with  this 
rule  of  the  court 

[1]  We  have  held  tliat  motlcms  of  this 
character  must  be  granted  If  they  are  timely 
made.  State  ex  rel.  T.  €91fford,  66  WsA. 
313, 118  Pac.  40;  State  ex  reL  Jones  r.  Gay. 
65  Wash,  ew,  118  Pac.  830;  Oarvey  v.  Skam- 
ser,  69  Wash.  259,  124  Faa  668;  BedoUev. 
Bedolfe,  71  Wash.  60,  127  Pac.  594. 

[2]  We  think,  uj/on  tbe  facts  stated,  tbe 
motion  waa  timely  and  should  have  been 
granted.  We  do  not  hold  that  the  rules  of 
the  superior  court  to  which  reference  has 
been  made  would  in  all  cases  be  unreason- 
able. Court  rules  are  necessary  for  orderty 
procedure  in  the  administration  of  JnatlGe. 
Bern.  &  BaL  Code,  i  36.  O^e  record,  how- 
ever, shows  that  there  are  nine  superior 
Judges  in  King  county,  and  there  Is  nothing 
In  the  record  which  tends  to  Show  that  the 
relator  knew  to  which  Judge  the  case  would 
be  assigned  until  it  waa  actually  asdgned 
and  set  for  trial.  Hie  allegation  in  the  peti- 
tion is  that  the  case  was  assigned  for  tdal 
in  departmrat  9  on  the  26th  day  of  June,  and 
that  It  was  set  for  trial  upon  the  same  day, 
and  that  these  orders  were  made  in  the  ab- 
sence of  counsel.  It  is  manifest,  therefore, 
that  relator  was  not  regulred  to  file  an  sM- 
davit  of  prejudice  until  he  knew  the  judge 
to  whom  the  case  had  been  assigned,  or  by 
some  rule  of  court  or  statute  he  was  charged 
with  such  knowledge^  It  follows  that  tbe 
rule  as  applied  to  the  facts  of  the  case  at  bar 
is  unreasonable  and  in  contravention  of  both 
the  letter  and  the  spirit  of  the  statute.  If 
the  record  showed  that  the  relator  had  bad 
notice  of  the  Judge  who  was  to  try  Iiis  case 
for  a  reasonable  time  before  the  case  was 
set  for  trial,  his  application  under  the  rule 
would  not  be  timely.  Limiting  the  case  to 
the  facts  shown  in  the  record,  the  application 
was  timely. 

The  writ  will  be  made  permanent 

.  GROW,  a  J.,  and  CaADWICK,  BLLI9. 
and  MAIN,  JJ.,  concur. 


HANSEN      ABBAMS  et  uz. 
SAHB  V.  QTIKSTAD  et  aL 

(Supreme  Court  of  Washington.  Nov.  29, 1913.) 
1.  MoBTGAOES  (8  38*)— ABSOLtrrs  Deed  as 

MOBTOAGE— E^riDBNOa. 

The  rule  that  one  who  attempts  to  have  a 
deed  abaolote  in  form  decreed  a  mortgage  is  re- 

auired  to  make  strict  proof  of  the  fact  by  en- 
ence  that  ia  clear,  onequivoCal,  and  oonvinciBt; 
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Is  one  of  substance  and  flhoold  be  applied  in  SDch  ; 
BD  action  wbere  the  evidence  does  not  prepon- 
derate in  favor  of  the  party  seeUng  to  have  the 
instrument  declared  a  mortgage. 

[Ed.  Note.— FtDr  oOier  eases,  see  Mortgages, 
Cent  Dig. » 108-lU;  Dec  Dig.  8  38.*] 

2.  Appeal  and  Ebeob  (|  1011*)— Rxtisw— 

ENDINGS. 

A  finding  by  the  trial  court  based  on  con- 
flicting evidence  will  not  be  disturbed  on  ap- 
peal,  unless  the  evidence  so  preponderates 
against  the  finding  diat  the  appellate  court  can 
saT  that  the  trial  court  was  not  justified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oettt.  Dig.  $ft  S983-8989;  Dee.  Dig.  | 
1011.'] 

3.  MoKTOAOE8  .<|  88*)— A  Dbbd  Absolute  as 

MOBTOAGE— EVIDCNCK. 

In  a  suit  to  declare  both  a  deed  and  bill  of 
sale  absolute  on  their  face  mortgages,  held  that 
the  finding  against  plaintiff  was  not  contrary  to 
the  preponderance  ot  tbe  evidence. 

[Ed,  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |fi  lOS-lU;  Dec  Dig.  6  38.*] 

Department  2,  Appeals  from  Superior 
Court,  King  Countr;  R.  B.  Albertson,  Judge. 

Actions  by  John  Hansen  against  N.  B. 
Abrams  and  wife,  and  against  Harry  Qvlk- 
stad  and  others,  consolidated  by  ^reement 
From  a  judgment  tor  defendants,  plaintiff 
appeals.  Affirmed. 

Jb&  R.  Chambers,  of  Seattle,  for  apDellant 
Frank  S.  Griffitb,  Bal^  A.  Horr,  and  Wm. 
Tottao,  all  of  Seattle,  for  respondents. 

MORBZS,  J.  I(  was  sought  In  these  two 
cases,  consolidated  below,  to  have  instru- 
ments whloh  upon  their  face  were  absolute 
conveyances  declared  to  be  mortgages.  In 
tbe  first  action  in  the  instrument  was  a  deed 
conveying  two  lots  In  the  city  of  Seattle; 
iu  the  pecond,  It  was  a  bill  of  sale  to  an 
QDdirid^  one-lialf  Interest  In  the  furniture 
and  flxtorea  of  a  rooming  house  located  at 
716  Deaibom  street,  Seattle,  Imown  as  the 
Hotil  Norway.  The  appellant  and  his  then 
wife  executed  each  of  these  Instruments  to 
the  respondent  Abrams  on  August  10,  1910, 
and  coomnenoed  these  actions  bi  March,  1812. 
The  loww  cionrt  entered  Its  decree  In  favor 
ef  the  respondents,  and  this  appeal  followed. 
'  [1-8]  It  la  InqxMslble  to  make  any  definite 
Btatmumt  of  Uie  facts  in  Uiese  cases,  as  the 
evidence  is  so  ixieconcUably  in  conflict  that 
any  attempted  statement  of  tacts  could  b» 
no  more  than  a  recital  of  tibe  reapecttve  con- 
tentions; and.  as  tbe  qne^lon  aobmitted  to 
tbe  court  is  to  be  answered  as  the4»prt  flnda 
the  facts  to  be,  no  conclusion  under  .such  dr- 
enmstances  can  be  reached  which  leares  tlie 
mind  free  ttQxa  doubt.  It  would  be  useless 
to  refer  to  tiie  rules  of  law  applicable  to 
cases  of  tills  character,  ^ey  are  too  well 
settled,  and  have  been  too  long  adhered  to,  to 
attempt  to  add  anytliing  new.  It  Is  conceded 
that  one  who  attempts  to  have  a  deed  abso- 
lute in  form  decreed  to  be  a  mortgage  only 
is  required  to  make  strict  proof  of  ^e  fact 
by  evidence  that  is  clear,  nneqqlTOQeli  and 


convincing.  Counsel  for  appellant  :  refers 
to  this  rule  as  a  technical  rule,  and  argues 
that  the  trial  court  gave  entirely  too  much 
strength  to  the  deed  and  bill  of  sale.  It  is 
not  technical,  when  in  cases  of  this  character 
the  evldoice.  on  material  points  is  incon- 
sistent and  irreconcilable,  for  ttie  trial  court 
to  credit  material  and  competent  evidence 
which  clearly  tended  to  show  that  there  was 
no  loan  of  money,  but  a  positive  and  express 
refusal  to  make  a  loan,  and  tliat  the  deed 
and  bill  of  sale  were  not  accepted  as  security, 
but  were  Intended  by  the  parties  to  be  con- 
veyances in  pursuance  of  absolute  sales. 
After  heerii^  sudi  testimony,  it  Is  rare  that 
any  trial  judge,  recognizing  the  rules  of  law 
applicable  to  cases  of  this  character,  would 
hold  otherwise  than  did  the  court  below; 
and  the  fact  that  the  testimony  in  behalf,  of 
plaintiff  would,  If  It  had  been  believed  by 
the  trial  court,  demand  a  different  finding 
vrlU  not  lead  to  a  reversal  of  the  lower 
.court's  decree  unless  the  evidence  so  pre- 
ponderates in  favor  of  the  plaintiff's  cont^ 
tlon  that  the  appellate  court  can  say  the 
lower  court  was  not  justified  In  acc^tlng  the 
contention  of  the  defendants  as  the  true 
facts  of  the  situation.  We  cannot  say  there 
Is  such  a  preponderance  in  theee  cases. 

The  trial  judge's  conclusion,  after  hear- 
ing the  evidence  in  this  case,  is  best  express- 
ed In  his  own  language :  "I  have  reached  the 
very  deliberate  conclusion  that  the  presump- 
tion of  veracity  which  the  law  gives  to  a 
deed  at)8olute  op  its  face  ought  not  to  be 
overthrown  by  the  testimony  offered  by  tihe 
plaintiff  in  these  suits.  Bis  own  testimony  Is 
so  fnU  of  glaring  inconsistencies  and  equlyo^ 
cationa  that  it  fa  not  entitled  to  sudi  credit 
as  sbonid  overthrow  the  deed  wbltib  lie  '«Xr. 
ecuted  with  full  knowledge  of  its  cojutents. 
The  testfinony  of  the  defendants  is  not  en- 
tirely aatlsJtectoiry  to  the  conrt,  but  X  vhave 
no  hesitation  in  granting  judgment  for  the 
deCendanta  upon  the  whole  teatimony-in  the 
casfi;"  .  . 

The  decree  of  the  lower  court  Is  strefigth- 
ened  by  the  fact  thati-  sdbse^ent  to  the  com- 
mencement  of .  the  actlona,  the  appellant 
.sou^t  a  small  loan  from  Abrams.  ^^is, 
according  to  Abrams  and  a  corroborating 
witxiesB,  waa  refused..  Abrams  then  gave 
appellant  9iXt,  and  appellant  ttien  executed 
the  following  reeeipt:  "Seattle,  Feb..  10, 
1912.  Iteoelved  lErom  Norman  B.  Abrams. 
fifteen  dollars  (16.00)  In  full  settlemqit  and 
In  satisfaction  of  all  claims  and  demands 
of  jBLBff  nature  both  legal  and  equitable  here- 
tofore exlstiug  or  clalnied  to  be  existing  in 
my  favor- against  said,  Norman  B.  Abiams. 
and  he  Is  hereby  released  and  exonerated 
from  all  sudi  claims  and  demands.  This 
receipt  shall  be  taken  in  all  courts  and  plac- 
ets, as  evidence  that  all  claims  as  aforesaid 
hare  b^en  fully  paid,  satisfied  and  discharged 
and  shall  forever  operate  as  a  receipt  in  full 
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of  all  demands.  [Signed]  John  Hansen. 
Witness:  [Signed]  Fred  I.  Christ"  Ap- 
pellant contends  that  the  only  writing  upon 
this  receipt  when  he  signed  It  was :  "Seattle, 
Feb.  10,  1912.  Becelved  from  Norman  6. 
Abrams,  fifteen  dollars  (15.00)" — and  the  re- 
mainder of  the  receipt  Is  a  forgerr.  Btit 
his  evidence  upon  this  charge  Is  not  sufficient 
to  warrant  such  a  finding. 

Like  the  trial  court,  upon  the  whole  record 
we  are  of  the  opinion  that  appellant  has  not 
sustained  his  complaints,  and  the  Judgments 
are  affirmed. 

CROW,  C.  J.,  and  MOUNT,  FDLLBBTON, 
and  FABKER,  JJ.,  concur. 


JONES  T.  MAES. 
(Supzeme  Court  of  WasUngtim.   Dec  4,  1913.) 

L  CONTBACTS    ({  50*)— CONSIDEBATION— SUJ- 
FICIENCT. 

Where,  since  tmder  the  law  three  of  the 
thirteen  existing  saloons  in  a  town  wonld  be 
compelled  to  go  ont  of  basiness,  the  saloon- 
beepers  agreed  that  three  of  the  present  licease 
holders,  includmg  plaiotiS,  shoold  be  given  $500 
each  to  retire,  there  was  a  valuable  considera- 
tion for  the  promise  to  pay  the  retiring  saloon- 
keepers $500,  BO  that  plaintiff  could  recover 
such  sum  from  defendant,  who  collected  the 
money  from  the  saloonkeepers  pursuant  to  the 
agreement;  the  traosaction  being  a  contract 
and  not  an  incompleted  gift. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  222 ;  Dec.  Dig.  {  60.*] 

2.  MoNBT  Received  (S  6*)  —  Rxoht  ow  Ac- 
tion. 

Where,  in  view  of  the  fact  that  there  oonld 
legally  be  only  ten  liquor  licenses  granted,  the 
thirteen  holders  of  licenses  in  a  town  agreed 
to  pay  $600  to  each  of  three  saloonkeepers 
who  soonid  not  reapply  for  a  license,  and  de- 
fendant collected  the  money  for  payment  to 
plaintttE  and  two  others  under  their  agreement 
to  retire  from  business,  plaintiff  could  recover 
such  money  from  defendant  as  money  received 
for  plaintiff's  bmefit. 

[Ed.  Note.— For  other  cases,  see  Uoney  Be- 
celved.  Gent.  Dig.  H  IS,  21-27;  Dea  Dig. 
16.*] 

Department  1.  App^  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman, 
Judge. 

Action  by  R.  E.  Jones  against  Jules  Maes. 
From  a  Judgment  for  plaintiff,  defendant  ai^ 

peals.  Affirmed. 

Wm.  A.  Greene  and  G.  L.  Henry,  both  of 
Seattle,  for  appellant  Wlngate  &  Dolby,  of 
Seattle,  for  respondent. 

GROW,  C.  J.  Action  by  R.  El  Jones 
against  Jules  Maes  to  recover  $500,  money 
had  and  received  by  defendant  for  the  use 
and  benefit  of  plaintiff's  assignor.  From  a 
judgment  In  plalntiffa  favor,  the  defoidant 
has  appealed. 

The  evidence  shows,  and  the  trial  court  In 
substance  found,  that  on  February  6,  1912, 
and  for  a  long  time  prior  thereto,  two  broth- 


ers, Umbert  Gonella  and  Christopher  Conella, 
were  the  owners  and  proprietors  of  a  cer- 
tain saloon  In  the  city  of  Georgetown;  that 
while  they  were  conducting  their  saloon  bu^- 
ness,  Georgetown  was  'annexed  to,  and  be- 
came a  part  of,  the  city  of  Seattle;  that  un- 
der the  charter  and  ordinances  of  Seattle. 
It  became  necessary  to  decrease  the  number 
of  saloons  from  thirteen  to  ten  in  the  former 
territory  of  Geoi^etovra.  and  refuse  llc^ise 
renewals  to  at  least  three  saloons  then  exist- 
ing; that  at  a  meeting  of  the  Georgetown 
saloonkeepers,  or  their  representatives.  It 
was  orally  agreed  that  three  of  their  saloons, 
including  that  of  Conella  Bros.,  should  be 
closed  without  applying  for  renewals  of  li- 
censes; that,  in  consideration  thereof,  a  fmid 
wonld  be  raised  by  the  remaining  saloonlsts 
sufficient  to  pay  $500  to  the  proprietors  of 
each  of  the  retiring  saloons ;  that  the  defend- 
ant Maes  was  appointed  to  collect  the  fund ; 
that  he  did  collect  $1,500;  that  he  paid  $500 
to  the  proprietors  of  each  of  the  two  other 
retiring  saloons,  but  refused  to  make  any 
payment  to  Conella  Bros. ;  and  that,  prior  to 
the  commencement  of  this  action,  Conella 
Bro&  assigned  their  dabn  to  respondent  Ap- 
pellant contends  that  the  money  agreed  to  be 
paid  Conella  Bros,  was  an  nncompleted  gift 
inter  vivos;  that  no  consideration  existed  for 
any  promise  to  pay  them  $600;  that  he  bad 
been  oi^ered  by  the  donors  not  to  make  tba 
payment;  and  that  for  these  reasons  re- 
spondent cannot  recover. 

[1]  It  is  apparent  that  the  fond  was  not  a 
gift  and  we  find  no  merit  to  the  contenUoa 
that  the  promise  to  pay  $500  to  Conella  Bros, 
was  made  vrlthout  consideration.  Notwith- 
standing appellant's  contention,  Conella 
Bros,  were  not  compelled  to  go  out  of  busi- 
ness, hut  liad  they  seen  fit  to  do  so,  could 
have  applied  for  a  renewal  of  their  license. 
It  clearly  appears  from  the  record  now  be- 
fore us  that  three  out  of  thirteen  saloons 
wonld  be  compelled  to  retire  from  business; 
that  an  agreement  was  made  among  the  en- 
tire number  of  saloonlsts  to  the  effect  that 
three  designated  saloons,  Including  that  of 
Conella  Bros.,  should  cease  business  and  not 
interfere  or  compete  with  the  remaining  tea 
In  their  application  for  renewals  of  licenses; 
and  that  the  designated  saloons  did  qnit 
Under  snch  circumstances,  there  was  a  val- 
uable consideration  for  the  promise  to  pay 
$500  to  the  proprietors  of  each  of  the  retl^ 
ing  saloons. 

[2]  But  withont  r^rd  to  the  question  of 
consideration,  the  record  shows  that  appel- 
lant received  $500  for  the  use  and  benefit  of 
Conella  Bros.,  and  that  he  had  the  money  and 
refused  to  pay  It  to  them.  Appellant  testified 
as  f(rilows:  "Q.  Ton  understood  between 
yourselves  three  saloons  were  going  out  of 
business;  that  the  rest  of  the  saloonmen  were 
going  to  raise  $500  apiece  for  them?  A 
Tes,  sir.  Q.  And  yon  were  the  man  appoint- 
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ed  to  collect  tbls  $500  apiece?  A.  Ten.  Q. 
And  yon  went  arotmd  and  collected  It  from 
the  different  people?  A.  Tes.  Q.  Five  hvn* 
dred  dollars  for  each  one  of  tbese  saloonmen? 
A.  Yes.  Q.  Every  one  paid  their  share  to 
you?  A.  Yes.  Q.  In  fact,  paid  over  to  two 
saloons  their  $500?  A.  Yes.  Q.  But  70a 
haven't  paid  these  people  their  $500  yet?  A. 
No."  There  is  no  reason  why  the  payment 
shoald  not  have  been  made  by  vq;>6Uaiit. 
The  Judgment  is  a  firmed. 

^IN,  CHADWICK,  ELLIS,  and  GOSE, 
33^  concur. 


WASHINGTON-OREGON  CORPORATION 
et  aL  T.  OXTY  Or  CHEHAIJS  et  aL 

(Supreme  Court  of  Washington.  Nor.  28, 1918.) 

1.  MimiCIPAI.  COBPOBATIOHS  (J  887*)— BONDS 
— SiHKiKO  Funds— Validity. 

L'oder  Rem.  &  Bal.  Code,  {  8008,  anthor- 
ixlnt  tlw  common  council  of  any  city  or  town, 
the  voters  of  which  have  adopted  a  proposition 
for  any  public  utility,  to  create  a  special  fund 
for  the  sole  purpose  of  defraying  the  cost  of  such 
utility  in  which  it  may  obligate  the  city  to  set 
asde  and  pay  a  fixed  proportion  of  the  gross 
revenues  ox  the  utility,  or  any  fixed  amount  out 
of  and  not  exceeding  a  fixed  proportion  thereof, 
or  a  fixed  amount  without  regard  to  any  fixed 
proportion,  and  to  issue  (wnds  or  warrants  pay- 
able out  of  such  fund,  where  an  ordinance  sub- 
mitted to  a  vote  of  tlie  people  of  a  city  providing 
for  the  construotion  of  a  water  plant  provided 
for  two  funds,  into  the  first  of  which  the  pro- 
ceeds of  all  bonds  sold  and  the  entire  gross  lev^ 
enues  of  the  water  system,  including  a  fair 
charge  for  water  used  for  municipal  purposes, 
together  vith  such  other  funds  as  the  city  might 
■ee  fit  to  transfer  thereto,  should  be  paid,  and 
the  second  of  which  was  to  be  created  by  trans- 
ferring from  the  first  fund  each  month  a  fixed 
sum  out  of  the  revenues  of  the  plant  to  take 
care  of  the  interest  and  principal  of  special  wa- 
ter fond  bonds,  the  second  fund  was  not  invalid, 
as  it  would  not  1>e  assumed  that  the  municipal 
authorities  at  some  future  time  would  pay  the 
s:tecial  fund  bonds  with  money  not  wholly  de- 
rived from  the  revenue  of  the  water  system,  and 
no  dittlculty  in  determining  the  amount  in  the 
fiist  fund  derived  from  such  revenues  and  in 
te?rcsadng  therefrom  the  amount  to  be  trans- 
ferred to  the  second  fund  was  apparent. 

[Ed.  Note. — For  other  cases,  see  Munldpal 
g>rporations.  Cent  Dig.  |  1S69;  Dea  Dig.  i 

2.  Municipal  CoKPonATXoira  (f  921*)— Bonds 

-"Sax*." 

Under  Rem.  A  Bal.  Code,  {  8007,  provid- 
ing that,  when  die  qualified  voters  of  a  city  or 
town  shall  adopt  a  proposition  for  any  public 
utility  and  authori^  a  general  indebtedness 
dieraore,  general  city  or  town  bonds  may  be  is- 
ned,  and  uiat  such  bonds  shall  be  sold  in  such 
manner  as  the  corporate  authorities  shall  deem 
for  (he  best  interest  ot  the  city  or  town,  the  city 
coald  deliver  such  bonds  to  a  contractor  in  pay- 
ment for  the  construction  of  a  water  plant  at 
their  ftice  value ;  this  being  a  "sale"  within  the 
meanuig  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.-  Dig.  |i  1932-1935 ;  Dec. 
Dig.  i  921.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  7,  pp.  6291-6306;  vol.  8,  p.  7793.] 


3.  UlTNICIPAI.  GOBPOKATIONS  870*)— WAB- 
RANTB  AND  CEBTIFICATES  OF  INDEBTEDNESS 

-Validity. 

The  issuance  of  warrants  by  a  city  to  a  con- 
tractor during  the  progress  of  the  work,  which 
be  had  contracted  to  do  under  an  agreement  that 
they  would  later  be  exchanged  for  bonds  when 
issued,  did  not  violate  the  constitutional  provi- 
sion prohibiting  n  municipality  from  loaning  its 
credit  to  a  private  individual,  since  the  issuance 
of  certificates  of  indebtedness  acknowledgii^  a 
pre-existing  debt  is  not  a  loan  of  credit 

[Ed.  Note.— For  other  cases,  see  Municipal 
^rporations.  Cent.  Dig.  §  1817;  Dec  Dig.  | 

Department  2.  Appeal  from  Superior 
Court,  Lewis  Gminty;   Edward  H.  Wright, 

Judge. 

Action  by  the  Washington-Oregon  Corpo- 
ration and  another  against  the  City  of  Che- 
halls  and  others.  From  a  judgment  In  tavor 
of  plaintlfla,  defendants  appeal.  Reversed. 

W.  A.  Reynolds,  of  Ghehalls,  and  F.  D. 
Oakley  and  J.  A.  Shackleford,  both  of  Tn- 
coma,  for  appdlants.  Forney  &  Ponder,  of 
Chehalls,  and  Ghaa  A.  Johns,  of  Portland, 
Or.,  for  respondents. 

MORRIS,  J.  The  lower  court  In  this  ac- 
tion enjoined  the  dty  of  Chelialls  from  en- 
tering Into  a  contract  with  W.  H.  Mitchell 
provldlnK  for  the  constmctlon  of  a  munic- 
ipal water  system,  and  from  any  delivery 
of  general  bonds  of  the  dty  authorised  by 
ordinance  and  an  election  in  payment  tor  the 
constmctlon  of  such  system.  From  this  Jadg- 
ment  the  appeals. 

The  tasta  out  of  which  the  c<mtroTer«y  be- 
tween appellants  and  respondents  arose  are 
these:  The  dty  on  Mandi  1912,  passed 
an  ordinance  providing  for  the  snbmlsdon 
to  the  qualified  voters  of  the  dty  of  a  plan 
for  the  construction  ot  a  munldpal  water 
plant.  The  plans  upon  whldi  ttie  system  was 
to  be  constmcted  were  set  forth  In  detail. 
The  cost  of  the  system  was  estimated  at 
$185,000.  and  it  was  provided  that  this  cost 
should  be  met  by  an  issue  of  $70,000  In  gen- 
eral b(HidB  of  tiie  dty,  bearing  Interest  at 
not  exceeding  6  per  cent  and  payable  after 
the  expiration  of  10  years,  and  a  further  is- 
sue of  $115,000  in  spedal  water  fund  bonds, 
bearing  the  same  rate  of  Interest,  payable 
out  of  revenues  of  the  water  system,  at  dif- 
ferent dates  ran^ng  from  6  to  17  years.  The 
ordinance,  with  its  proposed  features  of  con- 
struction and  inyment  was  submitted  to  a 
rote  of  the  people  and  was  ratified  by  more 
than  the  requisite  tiiree-flfths  vote.  The  dty 
thereupon  advertised  the  sale  of  both  bond 
issues  and  called  for  bids  for  the  construc- 
tion of  the  plant,  providing  in  the  call  that 
the  contractor  would  be  paid  by  the  Issuance 
to  him  of  $70,000  general  fund  bonds  and 
so  much  of  the  $115,000  issue  of  special  fund 
bonds  as  should  be  necessary  to  conQ>lete  pay- 
ment. No  bids  were  obtalhed  for  tba  special 
water  fund  bonds,  and  no  bid  acceptable  to 
the  dty  was  obtained  for  the  general  fund 
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bonds.  A  bid  of  W  H.  MltcheU  for  the  con- 
Btructloa  of  the  plant  for  9161,750,  being 
aatlBfactory  to  the  city,  was  accepted,  and 
Oi%  dty  was  about  to  contract  with  him  for 
the  construction  of  the  plant  and  for  the 
delivery  to  him  of  the  $70,000  general  fund 
bonds  and  so  much  of  the  special  water  fund 
bonds  aa  would  be  required  to  meet  the 
balance  of  hla  bid,  when  this  action  was 
brot^t,  with  its  resulting  injunction. 

[1]  The  jui^meot  of  the  court  below  was 
based  npon  a  holding  that  portions  of  the 
ordinance  are  invalid.  Under  section  8  of  the 
ordinance,  which  is  the  portion  referred  to 
by  the  loww  court,  it  Is  proposed  to  create 
two  fnnds.  The  first  of  these  funds  is 
known  as  the  "2fewaukum  River  Gravity 
W^ter  System  of  Cheballs  Fond."  The  sec- 
ond fond  is  known  as  the  "Newanlmm  River 
Gravity  Water  System  of  Cheballs  Bond 
Fund."  The  ordinance  provides  that  Into 
the  first-named  fund  are  to  be  paid  the  pro- 
ceeds of  aU  bonds  sold  and  tb«  entire  gross 
revenues  of  the  watn  system,  Invading  a 
fair  charge  for  water  need  by  the  ci^  tor 
all  municipal  purposes,  together  with  such 
other  funds  as  the  dty  may  see  fit  to  trans- 
fer thereto.  Out  of  this  fund  is  to  be  paid 
the  entire  cost  of  constmctlng  and  main- 
taining the  water  system,  together  with  the 
special  fund  bonds  with  ttie  Interest  thereon. 
Tbe  second  fund  Is  one  created  out  of  the 
first-named  fund  by  transferring  from  It  Into 
the  second-named  fund,  on  the  20tb  of  each 
ratmth  after  the  issuance  of  the  water  Amd 
bonds,  a  fixed  sum  out  of  the  revenues  of 
the  plant  In  order  to  take  care  of  the  interest 
and  principal  of  the  special  water  fund  bcmds 
as  the  same  matured.  The  first  of  these 
funds  was  held  valid  by  the  court;  the  sec- 
ond was  held  to  be  invalid.  No  further 
reference,  thetefor^  need  be  made  to  the 
first  fund.  The  second  fund  is  held  to  be  In- 
valid upon  the  ground  that  the  money,  out 
of  which  it  is  created  and  which  is  to  be 
used  for  payment  of  special  bonds.  Is  de- 
rived from  transfers  from  the  first  fund 
which  may  have  other  moneys  In  it  than 
those  derived  from  the  revenues  of  the  water 
system.  The  mere  fact  that  the  gross  rev- 
enues of  the  water  system  are  paid  into  the 
first  fund,  together  wltb  moneys  derived  from 
other  sources,  ahd  that  the  second  fund  Is 
created  out  of  the  first  fund  by  setting  aside 
from  the  first  fund  a  fixed  sum  derived  from 
the  rev^ues  of  the  plant  to  take  care  of 
the  principal  and  Interest  of  the  special 
fund  bonds,  does  not  suggest  to  us  any  rea- 
son for  holding  the  second  fund  invalid. 
The  creation  of  funds  of  this  character  is 
provided  for  in  section  8008,  Rem.  &  Bal. 
Code,  providing  that  the  common  council 
shall  have  power  to  create  a  special  fund  for 
the  sole  purpose  of  defraying  the  cost  of  any 
public  utility,  in  which  special  fund  the 
common  council  or  other  authorities  of  the 
municipality  may  obligate  the  city  to  set 
aside  aBd  pay  a  fixed  proportion  of  the  gross 


revenues  of  the  utility,  or  any  fixed  amoant 
out  of  and  not  exceeding  a  fixed  proportion 
of  such  revenues,  or  a  fixed  amount  wlthoat 
regard  to  any  fixed  proportion,  and  to  Issne 
and  sell  bonds  or  warrants  bcfl.ring  Interest 
not  to  exceed  6  per  cent ;  such  bonds  to  be 
payable  only  out  of  such  special  fund.  In 
creating  such  special  fund  the  corporate  sn- 
thoritles  shall  have  regard  to  the  cost  of 
operation  of  the  plant  or  system,  and  to  any 
proportion  or  part  of  the  revenues  prevloasly 
pledged  as  a  fund  for  the  payment  of  bonds, 
warrants^  or  other  indebtedness,  and  sball 
not  set  aside  into  such  special  fund  a  greater 
amount  or  proportion  of  the  rsvomes  tban 
In  their  Judgment  will  be  Available  over  and 
above  the  cost  of  maintenance  and  opoation 
and  the  amount  or  pn^rtlon,  if  any,  ot  the 
revalues  so  prevlonaily  pledged;  sncb  bonds 
or  warrants  issued  against  neh  fund  bdng 
a  valid  claim  only  against  said  fund,  and 
not  a  geni»al  indebtednen  of  tbe  munlc^I- 
ll7,  such  bonda  to  be  sold  In  aiicb  manner 
as  the  corporate  authorities  shall  deem  for 
the  best  interests  of  the  citf  or  town,  and 
the  corporate  authorities  may  provide  In  any 
contract  for  the  construction  and  acquire- 
ment of  the  proposed  ImprDvement  that  pay- 
ment tberefor  sball  be  made  only  In  sadi 
bonds  or  warrants  at  far  value  thereof. 

The  proTlaiona  of  Qie  mrdinance  wifli  ref- 
ermce  to  this  second  fond  follow  these  re- 
Qutremoits  of  the  statute,  and  the  issue  sub- 
mitted to  the  people  for  their  acceptance 
or  rejection  specially  provided  that  the  spe- 
cial bonds  should  be  payable  aoldy  from  the 
fund  created  out  of  the  revenues  of  the  wa- 
ter Systran.  Inasmuch,  therefor^  as  the 
scheme  proposed  and  adopted  Is  within  the 
piovislonB  of  the  statute,  we  shall  not  as- 
sume that  the  municipal  authorities  will  at 
some  Indefinite  future  dme  do  an  Illegal  set 
by  paying  these  spei^  fund  bonds  with 
money  not  wholly  dwlved  from  the  revenaet 
of  the  water  system.  Nor  Is  there,  so  far  as 
we  can  ohsnre,  any  difficulty  In  determining 
the  amount  of  money  in  the  first  fund  de- 
rived from  the  revoines  of  the  plant  that 
should  be  s^egated  from  this  fund  end 
transferred  to  the  second  fund.  Tb«  first 
fund  Is  merely  a  collection  fund.  It  will  not 
be  a  difficult  mattw  to  segr^te  the  money 
that  should  be  transferred  Into  the  second 
fund,  and  when  so  segregated  and  trans- 
ferred a  fund  is  created  out  of  which  the 
special  bonds  are  payable  as  provided  by 
law.  We  therefore  cannot  concur  In  the 
conclusion  of  the  court  below  that  the  por- 
tion ot  the  ordinance  creating  this  seomd 
fond  is  invalid. 

[2]  The  main  attack  made  by  respoudentt 
upon  the  validity  of  the  ordinance  and  the  pro- 
posed Mitchell  contract  is  that  the  city  cannot 
in  law  exchange  its  general  fund  bonds  in  pay- 
ment of  the  amounts  to  become  due  for  mate- 
rial and  construction  under  the  Mitchell  con- 
tract, npon  the  ground  that  the  statute  re- 
Quires  the  bonds  to  be  sold  for  cash,  and  out 
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of  the  fnnd  derived  from  rach  sale  the  con- 
tractor shall  be  paid  hla  dae;  and.  second,  that 
the  provision  of  the  Mitchell  contract  provid- 
ing for  the  d^ivery  to  him  of  warrants  to 
be  later  exchanged  for  bonds,  when  the  lat- 
ter are  printed  and  ready  for  delivery,  la  a 
lending  of  the  city's  credit  In  violation  of 
the  conatitnttonal  provision.   That  part  of 
the  contract  attacked  hy  these  contentions  la, 
first,  a  provision  in  the  spedflcatlona  for  the 
proposed  water  system  that  all  bids  shonld 
be  submitted  with  the  nnderstanding  that 
the  contractor  would  receive  In  payment  for 
the  material  and  work  the  $70,000  In  general 
bonds  and  so  much  of  the  special  bond  Issue 
as  would  be  required  to  meet  the  balance  of 
bis  Ud;  the  bonds  of  each  class  to  be  taken 
at  tbelr  face  value.  It  was  further  provided 
that,  if  for  any  reason  the  dty  should  be 
unable  to  Issue  and  deliver  bonds  as  pay- 
ments became  due,  the  dty  would  issue  war- 
rants for  the  amount  due.  to  be  exchanged 
for  bonds  as  soon  as  the  bonds  were  pre- 
Itared  and  ready  for  delivery,  and  not  later 
tban  50  days  after  the  completion  and  ac- 
(■eptance  of  the  work.   Section  8007,  Rem.  & 
Ital.  Code,  referring  to  general  fund  bonds 
issued  by  any  municipality,  provides  that 
"such  bonds  shall  be  sold  In  such  manner 
as  the  corporate  authorities  shall  deem  for 
the  best  interest  of  ,  the  dty."   We  find  In 
this  language  no  limitation  upon  the  power 
of  the  dty  to  deliver  the  bonds  to  the  con- 
tractor in  payment  for  the  construction  of 
the  water  plant  If  the  Btatnte  required  the 
bonds  to  be  sold  in  any  parttcolar  manner, 
no  sale,  unless  In  the  manner  provided  In 
the  statute  would  be  valid.  But  our  statute 
contains  no  requirement  of  this  charactw. 
It  provides  oidy  for  the  sale  of  the  bonds  In 
nich  manner  as  the  corporate  aattioritles 
Khali  deem  beat,  tiiiu  veattng  in  them  a 
■dlKretlcHi  as  to  the  method  'Of  sale  or  dia- 
posaL   Because  the  statute  uses  the  word 
'^ale^  does  not  necessarily  Imply  that  the 
bonds  can  only  be  disposed  of  for  cash  and 
the  cash  thus  obtained  paid  to  the  ocmtrac- 
tor.  Tiedeman,  In  hla  work  on  Sales  (sec- 
tion 12),  says:  "Altibougb  It  has  been  some- 
Umea  h^  that  tbe  sale  hiust  be  a  transfer 
for  BKmv,  and  that  «very  other  transfer 
b  an  exchange  or  barter,  the  better  opinion 
Is  that  the  transaction  la  still  a  sale,  al- 
tbongh  tbe  transfer  Is  made  for  something 
'else  than  monv,  provided  eacb  article  Is 
tnnsferted  at  an  agreed  or  the  market  value, 
so  that  the  one  thing  la  received  In  payment 
of  tbe  price  of  the  other." 

In  80  fiu>  as  this  definition  would  make  the 
nntract  between  the  dty  and  the  contractor 
X  Bale  of  the  bonds  because  the  bonds  and  the 
construction  were  exchanged  at  an  agr^ 
valoatlon,  the  bonds  at  thdr  face  value,  and 
the  construction  at  the  price  bid  and  accept- 
ed, It  Is  supported  by  ttie  authorities.  A  stat- 
ute of  New  Jersey  authorized  townahip  com- 
mladonera  to  lasne  and  dlspoae  of  bonds 


in  aid  of  railway  construction  at  not  less 
than  par,  and  that  the  money  so  raised  by 
any  loan  or  sale  of  the  bonds  should  be  in- 
vested In  bonds  of  the  railway  company.  The 
conunlssloners,  instead  of  selling  the  bonds 
and  investing  thdr  proceeds  in  bonds  of  the 
railway  company,  exchanged  them  for  a  like 
amount  of  the  railway  company  bonds,  and 
It  was  held  to  be  a  compliance  with  the  stat- 
ute. Montclalr  v.  Ramsdell,  107  U.  9.  147. 
2  Sup.  Gt  391.  27  L.  Ed.  431.  A  Uke  ruling 
was  made  in  Cady  v.  Watertown,  18  Wis.  322. 
construing  a  statute  authorizing  the  comml»- 
Btoners  to  negotiate  the  sale  of  bonds  and  use 
the  proceeds  In  purchasing  sites  for  school- 
houses  and  other  purposes.  The  commission- 
ers accepted  a  deed  from  Oady  and  dellvwed 
to  him  bonds  In  payment.  It  was  contended 
that  the  commlsslonerB  under  the  act  bad  no 
power  to  dispose  of  the  bonds  exo^t  by  nle 
for  cash.  This  contention  was  overruled; 
the  court  saying  in  Its  holding  that  there 
was  nothing  In  the  act  whldi  required  the 
sale  of  the  bonds  for  caab,  that  tlie  exchange 
of  tbam  for  school  sttea  was  a  sale  of  tbem 
wlOiln  tbB  meaning  ot  tbe  law,  and  fbat  It 
WBB  not  a  d^Mtrture  from  the  jfoyrer  to  n^o- 
Uato  a  sale  to  pay  for  tbe  pn^rty  pardus- 
ed  In  tikeae  secnrltles  wltbont  resorting  to  tb» 
Idle  ceranony  of  first  iBUlng  tike  bmida  for 
casb  and  then  paying  0ie  money  so  recited 
to  the  ownw  ot  tbe  site.  A  third  case  In 
point  la  O^Nelll  v.  TeUowatone  Irrigation  Dte- 
trlet»  44  Uont  4B2,  121  Paa  288,  where  a 
statute  ^vldlDg  for  the  laaoance  of  bonds 
for  an  Inlgatlon  district  dedand  that  the 
bonda  ao  laaaed  abonld  be  sold.  Tbe  court 
hdd  tliat  tills  Imposed  no  restriction  wpoa  ttte 
dlstzict  commissioners  in  exchanging  the 
bonds  for  water  rights,  rights  of  way,  etc ; 
tbe  court  saying:  <•  •  •  •  And  exdiange 
of  the  bonds  of  tlie  district  for  the  property 
of  the  company  at  its  cash  yalue  was  a  sale 
of  them,  the  same  as  if  they  had  been  sold 
for  cash.  •  •  •  "  other  supporting  author- 
ities are  Germania  Savings  Bank  v.  Darllng- 
ton^  60  S.  B.  337,  27  B.  SL  846;  Myfir  v.  Mus- 
catine, 1  Wall.  384,  17  L.  Ed.  664;  Wiley  v. 
Board  of  Education,  11  Minn.  371  (Gil.  268) ; 
Harris  on  Mnnldpal  Bonds,  n.  842 ;  McQull- 
lln,  Municipal  Corporations,  S  2303. 

Although  not  cited  nor  referred  to  by  d- 
tber  counsel,  we  think  our  ruling  in  Klnkade 
V.  Wltherop,  29  Wash.  10,  69  Pac.  399,  may 
be  regarded  as  authority  for  the  principle  In- 
volved in  our  present  holding.  An  Irrigation 
district  was  there  in  debt  to  a  contractor  for 
work  on  its  canal,  and  In  paymoit  of  his 
claim  delivered  to  him  its  bonda  The  stat- 
ute, authorizing  the  organization  of  Irriga- 
tion districts  and  the-lssuance  of  bonds  as 
amended  In  Laws  of  1S95,  p.  432,  autltorlz. 
ed  commissioners' of  the  district  to; sell  ,  the 
bonds  and  raise  money  for  necessary  con- 
struction. These  bonds  so  delivered  to  the 
contractor  were  attacked  on  several  grounds, 
one  of  which  was  that  they  were  not  paid  for 
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In  cash.  Upon  thia  point  the  court  said:  "If 
the  statute  contemplated  or  required  a  sale 
for  cash,  we  think  the  transactloD  between 
the  parties  amounted  to  that." 

As  to  special  fund  bonds,  no  question  Is  rals- 
ed.but  that  under  section  8008,  above  quoted, 
the  cU7  was  authorized  to  deliver  these  bonds 
to  the  contractor  in  imyment  of  the  work. 
The  court  below  based  Its  conclusion  as  to 
the  general  fund  bonds,  and  the  conclusion  Is 
sought  to  be  uph^  here,  up<Hi  the  authority 
of  Hansard  t.  Oreoi,  64  Wash.  ItO,  103  Pac. 
4a  24  U  R.  A.  (N.  S.)  1273.  1B2  Am.  St  R«p. 
1107.  From  the  facts  in  that  case  it  an>wni 
that  the  town  of  Hanington  borrowed  922,000 
from  a  local  bank  and  purchased  a  water 
STstem,  ^re^g  with  the  bank  that  the  town 
would  thereafter  execute  and  d^ver  to  the 
bulk  its  bonds  in  a  like  amoont  in  payment 
of  the  loan.  An  Injunction  was  son^t  to 
enjoin  the  oonmdssloners  from  executing  and 
deliveilng  the  bonds.  The  town  made  no 
aiquanmce,  and  Its  default  was  entered.  The 
bonk  then  Intervened  alleging  Ite  contract 
with  ttie  town.  The  court  bdow  denied 
the  injunction  and  rendraed  Judgment  in 
t&ntt  of  the  Intervener.  This  Judgment 
was  on  appeal  reversed  us  upon  the 
ground  that  the  right  to  issue  bonds  and 
dispose  of  them  was  a  legislative  function 
which  the  courts  could  not  usurp  by  direct- 
ing their  issuance  and  delivery  to  any  person. 
In  discussing  this  ruling,  It  Is  said:  "We 
know  of  no  rule  of  law  which  permits  a 
municipal  corporation  to  contract  a  debt  upon 
an  agreement  to  issue  bonds  to  cover  It  To 
so  hold  in  this  case  would  be  equivalent  to 
holding  that  the  court  had  the  right  and 
power  to  say  that  the  contract  should  be  ex- 
ecuted— the  bonds  sold  to  interveners — when 
the  right  Is  reserved  to  and  the  duty  put  up- 
on the  corporate  authorities  to  sell  them  in 
such  manner  as  they  should  deem  for  the  best 
interests  of  the  town  (BaL  Oode,  1  1077),  and 
thus  by  Judicial  decree  usurp  and  exercise  a 
l^islatlve  function.  It  Is  within  the  power 
of  the  dty  or  town  to  purchase  a  waterworks 
system  and  to  Issue  Its  bonds  to  raise  money 
to  pay  therefor,  but  it  cannot  contract  a 
bond  issue  In  advance  of  its  authorization, 
and  deliver  them,  over  the  challenge  of  a 
tax[)ayer.  The  bond  must  be  in  existence  be- 
fore It  can  be  delivered  or  become  an  ob- 
ject of  barter  and  sale.  •  •  •  To'  hold 
that  a  party  advancing  money  at  the  request 
of  the  officers  of  a  municipal  corporation,  up- 
on their  promise  to  reimburse  the  creditor 
by  an  Issue  of  its  negotiable  bonds,  can  ac- 
qidre  a  il^t  of  action,  would  defeat  both 
the  purpose  and  spirit  of  the  law."  It  will 
thus  be  seen  that  no  point  here  Invtdved 
was  there  diacussed. 

We  are^  for  these  reasons,  of  the  opinion 


that  the  arrangement  betweoi  the  city  and 
the  contractor  Is  a  "sale"  of  the  bonds  within 
the  meaning  of  the  statute,  and  that  the  low- 
er court  was  in  error  in  holding  this  arrange- 
ment vitiated  the  contract 

[S]  The  next  contention  Is  that  the  agree- 
ment in  the  contract  whereby  warrants  are 
to  be  Issued  to  the  contractor  during  the  prog- 
ress of  Ou  work,  to  tw  exchai^^  tor  bonds 
when  Issued,  Infrlngea  upon  the  constitntlonal 
proviaton  prohiMUng  a  municipality  from 
loaning  its  credit  to  a  private  individual.  We 
cannot  pnceive  how,  under  fltls  arrangemat, 
the  <Aty  Is  loaning  ita  credit  The  contractor 
obtains  nothing  upon  the  credit  of  the  city. 
Tte  eityt  ncogiddng  an  indebtedneas  to  blm 
which  it  has  contracted  to  pay  by  tlie  ddlvery 
of  bonds,  agrees  that,  in  case  the  bonds  are 
not  ready  for  delivery  as  the  mon^  is  earn- 
ed, it  will  recognize  the  claim  by  issuing  Its 
warrants,  to  be  exchanged  for  bonds  when 
the  bonds  are  ready  for  delivery.  The  bonds 
have  already  been  authorized,  and  the  only 
thing  remaining  is  the  ministerial  act  of 
their  preparation.  If  for  any  reason  this  Is 
not  done,  the  contractor  Is  not  to  go  empty- 
handed,  but  is  to  receive  a  recognition  of  the 
Indebtedness  in  the  form  of  a  promise  to  pay. 
to  be  later  exchanged  for  the  payment  agreed 
upon.  A  dty  warrant  Is  nothing  more  than 
a  device  for  liquidating  an  existing  munici- 
pal Indebtedness  or  a  certificate  of  indebted- 
ness, which  Is  neither  intended  to  nor  does 
create  any  new  debt  Dillon,  Mnn.  Corp. 
{  861;  McQulllin,  Mun.  Crop.  2241.  To  issue 
a  certificate  of  indebtedness  acknowledging 
a  pre-existing  debt  Is  in  no  sense  to  loan 
credit  In  Moran  v.  Thompson,  20  Wash.  5^, 
56  Pac.  29,  dted  by  respondent^  It  was  held 
that  a  contract  providing  for  the  issuance  ot 
city  warranto  In  payment  of  certain  oontnct 
wo^  bearing  interest  from  ^te^  the  contrac- 
tor agreeing  to  refund  to  the  dty  all  such 
sums  it  bad  paid  or  Incarred  liability  to  pay 
as  Interest  betweoi  the  date  of  the  Issuance 
of  the  warrante  and  the  final  completloii  of 
the  work,  togethw  with  6  per  cent  Interest 
upon  all  sums  paid  as  interest,  waa  noQiiag 
more  than  a  loan  of  credit  and  a  vlolatimi  of 
the  constitutional  provision.  It  will  be  read- 
ily seen  that,  under  the  contract  there  Invdv- 
ed,  the  dty  was  advancing  money  to  be  there- 
after returned  to  it  with  interest— a  loan 
under  any  definition.  No  agreement  of  that ' 
character  is  involved  In  this  case,  and,  with- 
out further  discussion  of  the  voint,  it  Is  our 
opinion  it  should  be  overruled. 

Believing  for  these  reasons  the  lower  court 
was  in  error,  the  Judgment  is  reversed. 

GROW.  O.  J.,  and  PARKBR,  HOtJNT.  and 
FULLERTON,  JJ.,  concur. 
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PEBT  T.  IfXLItS. 

(Supreme  Court  of  WvhinetOD.  Not.  28, 1913.) 

1.  Masteb  and  Skbvant  (S  260%,  New,  vol. 
16  Key-No.  Seri^— iNJUKixa— Rbmboies  — 
Wobkuen'8  Compensation  Law. 

Workmen's  CompenBation  Act  (Laws  1911, 
c  74)  fi  1.  recites  that  the  common-law  sy&tem 
of  dealing  with  actions  by  employes  against 
employers  for  personal  injuries  is  inconsistent 
vith  modem  Industrial  conditioos,  and  that 
the  state  declares  its  policy  to  withdraw  ail 
r-hesea  of  the  premises  from  private  contro- 
versy regardless  of  questions  of  fault  "and  to 
the  exdusion  of  every  other  remedy,  proceeding 
or  compensation,  except  as 'Otherwise  {irovided 
in  this  act ;  and  to  that  end  all  civil  actions  and 
cMl  causes  of  action  for  such  peraonal  injuries 
and  all  jurisdiction  of  the  courts  of  the  state 
over  such  causes  are  hereby  abolished."  Sec- 
tiun  5  provides  that  each  workman  injured  shall 
leceive  certain  compensation,  payment  ol  which 
"shall  be  in  lieu  of  any  and  all  rights  of  ac* 
tion  wbataoever  agaiiwt  any  i>erson  vhomao* 
ever."  Held,  that  since  the  enactment  of  the 
compensation  act  an  employ^  could  not  sue  for 
damages  for  injuries  against  the  president  of 
the  employer  corporation  individually ;  all  rights 
of  action  against  every  person  being  abolished 
by  the  statute. 

2.  STATDTES  (i  239*)— GONSTBUCnOIT— Beue- 
DiAL  Statutes. 

Kemedial  statutes  enacted  to  cure  recog- 
nized evils  should  be  construed  with  r^rd  to 
the  former  law  and  the  evils  to  be  remedied. 

[Ed.  Note.— For  other  cases,  see  Statntss. 
CenL  Dig.  SS  317,  324,  325;  Dec.  Dig.  {  23^*] 

8.  Statutes  (g  23S*)— Constbuciior— Bsu- 
DiAL  Statutes— LiBEKAi.  Construction. 
Remedial  statutes  should  he  liberally  con- 
Btmed  to  cure  the  evil  sought  to  be  remedied 
and  advance  ttie  remedy  even  by  iaelndlng  thore- 
io  cases  without  the  letter,  bat  wlthln&e  rea- 
son, of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  SI  317,  324,  325;  Dec.  Dig.  {  236.*] 

4.  Statutes  (|  114*)— Titles  and  Subjects. 

The  Workmen's  Compensation  Act  {Laws 
1911,  c.  74),  which  was  entitled  an  act  relat- 
uiz  to  the  compensation  of  injured  workDiai« 
"abolishing  the  doctrine  of  negligence  as  a 
ground  for  recovery  of  damages  against  employ- 
ers," would  include  within  its  title  a  provision 
abolishing  the  right  of  the  employ^  to  recover 
for  negligence  against  all  persons,  Including 
negligent  ofBcers  of  the  employer  corporation 
u  well  as  against  employers. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  146,  147-149 ;  Dec.  Dig.  |  114.*] 

Department  2.  Appeal  from  Superior 
Court,  King  Coun^ ;  Everett  Smith,  Judge. 

Action  by  Horace  E.  Peet  against  E.  M. 
Mills.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Chas.  P.  Spooner  and  George  R.  Biddle, 
both  of  Seattle  for  appellant  Kerr  &  Uc- 
Cord  and  J.  N.  Hamillt  both  of  Seattle,  for 
respondent. 

MORRIS,  J.  By  this  appeal  we  are  again 
called  upon  to  review  the  Workmen's  Com- 
pensation Act  of  1911  (Laws  1911,  c.  74),  un- 
der appellant's  contention  that  the  act  is  ap- 
plicable only  where  recovery  Is  Bought  upon 
the  ground  of  negfl^ence  of  the  employer. 
The  facts  upon  which  appellant  predicates 


hla  right  of  actUm  are  these:  On  JTanuary  22, 
191%  while  In  the  vrnjAoy  of  the  Seattle, 
Renton  &  Southern  Railway  Company  as  mo- 
torman,  he  was  injured  in  a,  collialon  be- 
tween two  of  the  rallwar  company's 'trains. 
Respondoit  was  tlien  tiie  president  of  the 
railway  company,  and  it  is  sought  to  hold 
him  peraonally  reqpontible  for  the  Injuries 
because  of  the  allegatlona  that,  when  he  as- 
sumed Uie  control  and  management  of  the 
railway  company,  It  was  eanipped  with  a 
block  signal  ^Btem  for  use  in  foggy  weather, 
whlcb  respondent  negllgenUy  Called  to  ot>- 
erate;  and  that,  when  complaint  was  made 
by  the  train  operators  of  tlie  great  danger  of 
operating  the  trains  wlthont  the  aid  of  the 
block  dgnalSt  a  promise  was  made  by  re- 
spondent to  have  the  block  signals  working 
during  foggy  weatlier,  which  promise  respond- 
ent failed  to  keep,  and  as  a  consequence  of 
his  negligence  in  so  &lling  appellant  was  in- 
jured. The  court  below  sustained  a  demur- 
rer to  the  complaint,  and,  aiq)eUant  electing 
to  stand  upon  bis  complaint,  the  action  was 
dismissed,  and  this  appeal  ta^en. 

[1]  It  is  the  omtentlon  of  appellant,  (»n- 
cedlng  he  was  at  the  time  of  his  Injury  a 
"workman"  within  the  meaning  of  the  act, 
and  that  as  sueh  he  has  no  right  of  action 
against  the  railway  company,  his  employer, 
that  the  act  in  no  way  infringes  upon  his 
right  of  action  against  respondrat,  because: 
(1)  The  act  itself  is  in  derogation  of  the  com- 
mon law,  and,  since  It  does  not  eqpressly 
abolish  the  doctrine  of  negligence  as  a  ground 
of  recovery  except  as  against  «nployei^  it 
should  be  strictly  construed;  (2)  even  though 
it  be  admitted  that  the  body  of  the  act  is  in 
Itself  sufficient  to  abolish  negligence  as  a 
ground  of  recovery  of  damages  against  all 
persons  within  the  scope  of  the  act,  the  title 
to  the  act  la  not  broad  enough  to  Include 
such  abolition  as  against  any  one  except  em- 
ployers. Out  recent  discussion  of  the  Work- 
men's Compensation  Act  of  1911,  as  found  in 
State  ex  reL  Davis-Smith  Co.  v.  Clausen,  66 
Wash.  Ifie,  117  Pac.  UOl,  37  L.  B.  A.  (N.  S.) 
460,  and  State  v.  Mountain  Timber  Co.,  135 
Paa  646,  renders  unnecessary  any  further  re- 
view of  the  act  except  in  so  far  as  may  be 
necessary  to  notice  the  contentions  here  rais- 
ed. The  act  contains  Its  own  declaration  of 
legislative  policy.  In  reciting  in  section  1 
that  the  common-law  system  In  dealing  with 
actions  by  employgs  against  employers  fi>r  in- 
juries received  In  hazardous  employments  Is 
inconsistent  with  the  modem  industrial  con- 
ditions, uneconomic;  unwise,  and  unfair,  and 
that  as  the  welfiire  of  the  state  depends  up- 
on its  industries,  and  even  more  upon  the 
welfare  of  Its  working  men,  the, state  of 
Washington  in  the  exercise  of  Its  police  and 
sovereign  power  declares  its  policy  to  with- 
draw all  phases  of  the  premises  from  private 
controversy,  regardless  of  questioos  of  &nlt 
and  to  the  exclusion  of  every  other  remedy, 
proceeding,  or  compensation  except  us  pro- 


*FDr  other  eases  see  same  topic  sod  SMtton  NUMBBR  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Rep'r  Indexes 
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Tided  In  the  act,  "and  to  tbat  end  aU  dvU 
actions  and  dvil  causes  of  action  for  sncb 
personal  Injuries  and  all  JarisdlctiOD  of  the 
courts  of  the  state  over  such  causes  are 
hereby  abolished,  except  as  in  this  act  pro- 
vided." 

[2, 3]  It  Is  a  well-accepted  rule  that  remB- 
dial  statutes,  seeking  the  correction  of  rec- 
ognized errors  and  abuses  in  Introducing 
some  new  Regulation  for  the  advancement  of 
the  public  welfare,  should  be  construed  vrlth 
regard  to  the  former  law  and  the  defects  or 
evils  sought  to  be  cured  and  the  remedy  pro- 
vided; that  in  so  construing  such  statutes 
they  should  be  interpreted  liberally,  to  the 
end  that  the  purpose  of  the  Legislature  In 
suppr^eing  the  mischief  and  advancing  the 
remedy  be  promoted,  even  to  the  inclusion  of 
cases  within  the  reason,  although  outside  the 
letter,  of  the  statute  (36  Gyc.  1173) ;  and  that 
In  construing  the  statute  courts  will  look  to 
the  old  law,  the  mischief  sought  to  be  abol- 
ished, and  the  remedy  proposed.  State  v. 
Stewart,  52  Wash.  61,  100  Pac.  153,  17  Ann. 
Cas.  411.  Starting  with  these  basic  princi- 
ples, the  conclusion  is  evident  that,  in  the 
enactment  of  this  new  law,  the  Legislature 
declared  it  to  be  the  policy  of  this  state  that 
every  hazardous  industry  Mthln  the  pur- 
view of  the  act  should  bear  the  burden  aris- 
ing out  of  injuries  to  its  employes ;  and  that 
it  was  the  further  policy  of  the  state  to  do 
away  with  the  recognized  evils  attaching  to 
the  remedies  under  existing  forms  of  law 
and  to  substitute  a  new  remedy  that  should 
be  ample,  full,  and  complete,  reaching  every 
injury  sustained  by  any  workman  while  em- 
ployed in  any  such  Industry,  regardless  of 
the  cause  of  the  Injury  or  the  negligence  to 
which  it  might  be  attributed.  We  can  con- 
ceive of  no  language  the  Legislature  might 
have  employed  that  would  make  Its  purx>ose 
and  intent  more  ascertainable  than  that  made 
use  of  In  the  first  section  of  the  act  To  say 
with  appellant  that  the  Intent  of  the  act  is 
limited  to  the  abolishment  of  negligence  as  a 
ground  of  action  against  an  employer  only  Is 
to  overlook  and  read  out  of  the  act  and  its 
declaration  of  principles  the  economic  thought 
sought  to  be  crystalized  into  law,  that  the 
industry  Itself  was  the  primal  cause  of  the 
injury  and,  as  such,  should  be  made  to  bear 
its  burdens.  The  employer  and  employ^  as 
distinctive  producing  causes  are  lost  sight  of 
in  the  greater  vision,  that  the  Industry  It- 
self is  the  great  producing  cause,  and  that 
the  cost  of  an  Injury  suffered  In  any  Indus- 
try is  Just  as  much  a  part  of  the  cost  of  pro- 
duction as  the  tools,  machinery,  or  material 
that  enter  Into  that  production,  recognizing 
no  distinction  between  the  injury  and  de- 
Btmction  of  machinery  and  the  injury  and 
d^trucUon  of  men  in  so  far  as  each  is  a 
proper  charge  against  the  cost  of  production. 
TtM  Legislature  fa  tliii  act  waa  dealing,  not 


so  much  with  causes  of  action  and  remedies, 
as  with  ttiis  great  economic  principle  that 
has  obtained  recognittoi^  in  these  lat^  yean, 
and  it  sought  in  the  use  of  language  U  deem- 
ed apt  to  embody  this  principle  Into  lav. 
That  In  BO  doing  the  l^lslattve  mind  was  ht 
tent  upon  the  abolishment  of  all  causes  of 
actlw  tliftt  may  have  theretofore  existed,  Ir- 
reqwctlTe  of  the  persona  in  favor  of  whom  or 
against  whom  such  right  might  have  existed, 
is  equally  dear  from  the  language  of  sec- 
tion S  of  the  act,  containing  a  schedule  ol 
awards  and  providing  that  eadi  workman 
Injured  in  the  course  of  bis  employment 
should  recdve  cotaln  oompenaation,  and 
"such  paymoit  shall  be  tn  lieu  of  any  and  all 
rights  of  action  whatsoevw  against  any  per- 
son whomaoever."  Referring  again  to  sec- 
tion 1  of  the  act  and  the  declaration  of  ita 
exercise  of  police  power  by  the  state,  to  the 
Mid  that  it  may  advance  the  welfare  of  Its 
dtizens  injured  In  any  hazardous  undertak- 
ing, we  And  this  expression  of  intention: 
•  •  All  phases  of  the  premises  are 
withdrawn  from  private  controvMsy,  and 
sure  and  certain  relief  for  woriunen.  Injured 
in  extrahazardous  work  and  thdr  families 
and  depeud^ta  la  hereby  provided  regardless 
of  questions  of  fault  and  to  the  ^elusion  of 
every  other  runedy,  proceeolng  or  compensa- 
tion, except  as  otherwise  {nvvided  in  this 
act;  and  to  that  end  all  dvll  actions  and 
dvll  causes  of  action  for  such  personal  in- 
juries and  all  Jurisdiction  of  the  courts  of 
the  state  over  such  causes  are  hereby  abol- 
ished." For  these  reasons  we  are  of  tbe 
opinion  that  the  compensation  provided  by 
the  act  In  case  of  Injury  to  any  workman  in 
any  hazardous  bccupatlon  was  Intended  to  be 
exclusive  of  every  other  remedy,  and  that 
all  causes  of  action  theretofore  existing,  ex- 
cept as  th^  are  saved  by  the  provisos  of  tbe 
act,  are  done  away  with. 

[4]  Upon  the  second  point  we  think  there 
Is  no  room  for  argument  The  first  clause 
of  the  title  Indicates  that  It  is  an  act  relat- 
ing to  the  compensation  of  Injured  workmen 
in  any  industry  of  the  stat^  and  tbe  em- 
ployment of  the  language  furtlier  on  in  tbe 
title,  "abollshiiv  the  doctrine  of  negUgence 
as  a  ground  for  recovery  of  damages  against 
employers,"  Is  indicative  of  the  evil  the  act 
sedcs  to  overcome  rather  than  the  new  rem- 
edy created.  The  title  la  plainly  broad 
enough  to  indicate  that  the  act  is  Intended 
to  tumlBh  the  only  compensation  to  be  al- 
lowed worlonen  subsequent  to  its  becoming 
law,  and  as  sndi  dearly  Includes  any  and 
all  rights  of  action  theretofore  existing  la 
which  such  compensation  might  have  been 
obtained. 

The  second  point  la  therefbre  overruled, 
and  the  Judgment  affirmed. 

OBOW,  O.  J.,  and  MOUNT,  PABEBB.  and 
FULLBBTON,  JJ.,  ooneor. 
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LANTZ  T.  MOBLLDR  tt  al. 

(Snpreme  Coart  of  Waahisxton.   Nov.  28, 1913.) 

1.  CoBPOunONB  (S  157*)— Stock— Patmkwt. 

Wbeit  the  atockboldera  In  a  corporatioD 
with  OBB  OQtalder  agreed  to  convey  their  bcm- 
rate  property  to  the  corporatioD  in  return  for 
tD  increased  iaene  of  capital  stock,  the  aaaeta 
of  the  orifinai  corporation,  above  ita  capital 
itoA  and  wOg,  cu  be  appned  on  the  aabscrip* 
tion  oontract  m  the  inereaaed  atock;  wnA 
transaction  belnx  In  the  nature  of  a  atock  dlvir 
dead. 

[Ed.  Note.— For  other  cases,  aee  Corporationa, 
Cent  Dig.  H  684-686;  Dec.  Dig.  I  167.*] 

2.  CoBPouTzom  (I  232*)— Stock— LiABixjTT 
or  Stockhozj)Ebs. 

Where  the  rlgbta  of  creditors  Intervene, 
proper^  transferred  to  a  corporation  in  pay- 
ment of  shares  must  be  equal  in  valae  to  the 
alnoDat  of  the  stUwcriptkui  regardlcBS  of  the 
sQbscribeia*  good  faith ;  tiia  o^tal  stock  of  a 
corporati<n  bainff  a  tmat  fund  for  Uie  benefit  ot 
creditors. 

[Ed.  Note. — For  other  cases,  see  Corporationa, 
Oct.  Dig.  H  879,  880,  883,  884,  087;  Dee.  Dig. 
{  232.'] 

3.  APRAL  AlfD  BtelOB   d  Kai*)'-BCTIBW— 
FUIDXKOS. 

A  findinc  ot  &ct  by  the  trial  oonrt  based 
on  disputed  oral  teatimony  will  be  given  we^tht 
on  appeal  but  is  not  controIUDg. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&Tor^^Cent.  Dig.  H  898S-8989;  Dee.  Dig.  | 

4.  Afpxai,  and  Bbbob  (1  882*>--Pkkboit8  BtK- 

mXJID  TO  COHFLAZH— ^HTXTSD  EBBOB. 
An  appellant  cannot  complain  of  Uie  ex- 
clnsion  of  evidoice  which  was  ezelvded  tm  Us 

own  objection. 

[Ed.  Note.— For  other  easea,  see  Appeal  and 
Error.  Cent.  Dig.  ||  8691-3610;  Dec.  Dig.  1 
882.*] 

Ed  Banc.  Appeal  from  Superior  Court, 
Pierce  Connty ;  Ernest  M.  Card,  Judge. 

Action. by  Bdwln  F.  Lantz,  as  receiver, 
against  Christ  F.  MoeUer  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Raymond  J.  BfcMillan,  ot  Tacoma,  for  ap- 
pellaBt  StaUcnp  &  E^es,  «tf  Tacoma,  tor 
respondents. 

HAIN,  J.  Ibis  Is  sn  acOni  brought  by  the 
appellant,  S!dwln  JF.  t^ntE,  as  recefva  tor 
West  End  Manii£actDzlDff  Oompany,  a 
coipoxBtlon,  tot  the  pnrpose  of  recorering 
from  the  rea)oadeiit8,  Gbiist  F.  Hoeller,  WU- 
Uam  Scheer,  Blchard  Rinne,  and  Anton  Ahder- 
BOD,  the  sum  whiCh  is  alleged  to  be  due  from 
eadi  ot  them  upon  th^  snbscrlption  con- 
ttacL  On  May  5.  1906,  the  West  End  Manu- 
facturing Company,  a  corporation,  was  or^ 
gaulzed  under  the  laws  ot  the  state  of  Wash- 
ington with  a  capital  stock  of  98,^,  whicli 
was  divided  into  82  shares  ot  the  par  value 
of  noo  per  share.  Of  these  82  shares  Moel- 
ler  owned  44,  AndenKm  24,  and  fiinne  14.  On 
April  1, 1909,  the  caidtal  stock  ot  this  corpo- 
ration was  increased  ^m  f8,200  to  $41,400, 
which  increase  in  the  caidtal  stock  was  rep- 
resented by  882  shares  of  the  par  value  of 


flOO  per  share.  Of  these  882  shares  repm- 
soiting  the  increase  in  the  capital  stock  If  oeU 
ler  subscribed  for  74,  AndCTSon  for  64,  RInne 
for  84.  and  Scheer  for  120;  The  contract  ot 
subscription  was  In  terms  as  follows: 

"We,  the  undersigned,  being  the  owners  ot 
the  entire  stock  of  the  West  End  Mannfftctur- 
ing  Company,,  to  wit,  82  shares  of  one  hun- 
dred dollars  each,  and  having  this  day  duly 
Increased  the  capital  stock  of  said  corpora- 
tion from  $8,200  divided  into  8Z  shares  of 
$100  each  to  $41,400  divided  Into  414  shares 
of  $100  each.  Now  the  increased  number  of 
shares,  to  wit,  382,  are  hereby  subscribed 
and  paid  for  and  taken  as  follows,  to  wit: 
By  transferring  to  and  vesting  in  said  corpo- 
ration the  following  described  property:  Lots 
one  (1)  to  six  (6)  block  1130,  Alliance  addition 
to  the  dty  of  Tacoma;  block  fifteen  (16) 
Prescotf  s  second  addition  to  the  dty  of  Ta- 
coma ;  that  tract  of  land  bounded  on  the  east 
by  the  west  line  of  blo<^  fourteen  (14)  of 
Prescott's  second  addition,  extended  north, 
on  the  north  by  a  line  200  feet  northerly  from 
the  Northern  Padflc  Ry.  Go.  right  of  way, 
measured  at  right  angles  and  parallel  to 
said  right  of  way,  on  the  west  by  the  west 
line  of  the  northeast  quarter  of  the  south- 
east quarter  of  section  seven  (7),  tovrnship 
twenty  (20)  north,  range  three  (3)  east,  W.  M., 
and  on  the  sooth  by  a  line  fifty  (60)  feet 
northerly  from  the  Northern  Pacific  Ry.  Co. 
right  of  way  measured  at  right  angles  and 
parallel  to  said  right  of  way,  and  certain 
building  contracts  and  bills  receivable.  All 
of  which  have  been  vested  In  the  said  cor- 
poration by  the  undersigned  subscribers  to 
the  said  Increased  stock  In  the  following 
proportions,  to  wit: 


Naw 

Old 

Total 

Btock. 

stock. 

Stock. 

yalae. 

44 

118 

$11,800 

OO 

uo 

12.000 

Anton  Andcnon...  64 

u 

78 

7,800 

14 

» 

9.800 

m 

n 

414 

ta.400 

"C. 

F.  Moeller. 

**Ant0D  Anderson. 

"Richard  Rinne. 

**Wllliam  Scheer." 

An  examination  of  this  subscription  con- 
tract discloses  that  the  increased  capital 
stodE  was  paid  for  by  transferring  to  tiie 
corporation:  (1)  Lots  1  to  6,  Indusive.  in 
block  1180,  Alliance  addition  to  dty  of 
Tacoma;  ^  blodc  16.  Preacott's  additt(m 
to  the  dty  ot  Tacoma ;  ^  an  irregular  tract 
of  ground  In  Prescott's  second  addition;  and 
(4)  certain  building  contracts  and  Ulte  re- 
ceivable. The  evidence  shows:  (1)  ^hat  lots 
1  to  6  In  AlUanee  additirai  were  held  under 
contract  ot  purchase  by  Hoeller.  Rinne,  and 
Anderson,  and  that  tiiMr  Interest  therelit  was 
of  the  reasonable  value  of  $4,600;  (2)  that 
block  14  in  Prescot^s  addition  was  owned 
by  Scheer  and  was  worth  approximately  $6,- 
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€00;  (S)  that  tbe  Irreffalar  tiaet  of  gxound 
was  owned  by  the  corporation  Itself  prior 
to  the  let  dar  of  April.  1909,  the  date  of  the 
Increase  of  the  capital  stock;  and  that 
the  bnlldlng  contracts  and  bills  receivable 
were  the  property  of  tbe  corporation.  It 
wlU  be  seen,  ther^re:  (1)  That  Moeiler,  for 
hl8  74  shares  of  the  Increased,  caidtal  stock 
of  the  par  valne  of  $7,^>  paid  ^,EiOO,  that 
being  the  amount  ot  his  interest  In  the  Al- 
liance addition  property,  and  In  addition  to 
this  whatever  interest  he  had  in  tbe  assets 
of  tbe  old  corporation  after  deducting  the 
amount  of  its  capital  stock  and  debts;  (2) 
tbat  Anderson,  for  his  54  shares  of  the  In- 
creased capital  stock  of  tbe  par  value  of  $5,- 
400,  paid  $1,500  In  property  and  his  interest 
In  the  net  assets  of  tbe  old  corporation;  (3) 
tbat  Rinne,  In  paj-ment  of  bis  84  shares  of 
the  increased  capital- stock  of  the  par  value 
of  $8,400,  paid  $1,500  In  property  and  $2,000 
in  cash,  and  in  addition  to  this  his  propor- 
tionate Interest  in  tbe  net  assets  of  the  orig- 
inal corporation ;  and  (4)  that  Scbeer,  for 
his  120  shares  of  the  increased  capital  stock 
of  the  par  value  of  $12,000,  paid  in  property 
of  the  reasonable  value  of  $6,000.  On  July 
17,  1911,  the  corporatiOD  being  then  indebted 
In  the  sum  of  $33,837.03  and  being  in  an  In- 
solvent condition,  In  an  action  then  pending 
in  tbe  superior  court,  Edwin  F.  Lantz  was 
appointed  receiver.  The  assets  of  tbe  cor- 
poration being  Insufficient  to  meet  its  ob- 
ligations, tbe  receiver,  upon  due  notice  to 
each  of  the  respondents,  applied  to  the  su- 
perior court  for  leave  to  make  an  assess- 
ment and  call  for  tbe  amounts  allied  to  be 
doe  upon  tbe  subscription  contract.  A  hear- 
ing being  bad,  tbe  court  found  that  an  as- 
sessment and  call  was  necessary.  Thereupon 
due  notice  was  given  to  each  of  the  re- 
spondents and  demand  for  payment  made, 
which  was  refused.  Suit  was  brought 
against  the  respondents  for  the  amount  al- 
leged to  be  due  from  each  of  them.  The 
canse  was  tried  to  the  court  without  a  jury. 

From  the  evidence  introduced  upon  the 
trial  It  appears  that  the  method  adopted  for 
the  payment  of  tbe  Increased  capital  stock 
was  this:  Moeiler,  Anderson,  and  Sinne,  be- 
ing the  ownoTB  and  holders  of  the  entire  cap- 
ital stock  of  the  original  corporation,  and 
Scheer,  not  a  stockholder  In  the  old  com- 
pany, attempted  to  group  into  a  common 
fund  the  individual  property  of  each,  togeth- 
er with  the  net  assets  of  the  original  corpo- 
ration, and  the  whole  was  to  operate  as  a 
payment  for  tbe  increased  stock.  At  the 
conclusion  of  the  trial  tbe  court  dismissed 
the  action  and  made  a  finding  that  tbe  stock 
subscribed  for  by  each  of  the  respondents 
had  been  fully  paid.  From  which  Judgment 
tbe  appeal  was  taken. 

[1]  Tbe  first  question  that  must  be  deter- 
mined Is  whether  or  not  tbe  as.sets  of  tbe 
original  corporation,  after  deducting  the 
amount  of  its  capital  stock  and  debts,  can  be 


apiOled  on  tbe  sabBcilptloa  contract  to  the 
increased  cajtftal  stock.  Tbe  appellant 
a;^e8  that  tbe  assets  ot  the  original  corpo- 
ration, over  and  above  the  amount  of  Its 
capital  stock  and  debts,  if  any,  cannot  be 
anilled  in  payment  of  the  increased  capital 
stock,  and  that  the  only  question  in  the  case 
Is:  Was  the  value  of  the  propwty  turned 
over  by  the  indliddual  subscribers  equal  to 
tbe  par  value  of  the  stock  subserUted  for? 
This  position  is  not  tenable.  If  the  assets 
of  the  original  corporation  on  April  1.  1909, 
exceeded  its  debts  and  the  amount  of  the 
capital  stock,  the  excess  might  be  applied  in 
payment  of  the  increased  capital  stock  which 
had  been  suhscrlbed  for  by  the  stockholders 
of  tbe  original  corporation.  This  would  be 
in  tbe  nature  of  a  stock  dividend.  2  C\a.A 
&  Marshall,  Private  Corporations,  p.  1603:  1 
Cook  on  Corporations  (6tb  Ed.)  §  287.  The 
latter  citation  states  the  rule  thus:  "A  fre- 
quent method  of  Issuing  an  increase  to  the 
capital  stock  Is  by  stock  dividend;  •  •  • 
but,  in  all  cases  of  a  st0(^  dividend  as  a 
method  of  Issuing  an  increase  of  tbe  capital 
stock,  there  must  be  In  possession  of  the 
corporation  an  amount  of  property  over  and 
above  Its  corporate  debts  equal  to  tbe  whole 
capital  stock,  including  the  Increase,  and  thU 
amount  cannot  afterwards  be  used  for  any 
kind  of  a  dividend." 

It  is  true  that  Scheer  owned  no  stock  in 
the  old  corporation  and  would  therefore  have 
no  interest  in  its  assets,  but  if  all  of  the 
stockholders,  by  agreement,  grouped  tbdr  in- 
terest in  the  assets,  together  with  tbe  Indirid- 
ual  property  of  themselves  and  an  outsider, 
and  Intended  that  the  total  should  be  con- 
sidered as  one  fund  to  liquidate  the  snb- 
scrlptton,  it  wonld  appear  that,  i£  the  total 
was  equivalent  to  the  par  value  of  the 
stock  as  increased,  less  the  capital  stock  and 
debts  of  the  original  corporation,  it  would 
Operate  as  payment  of  the  subscription. 

[2]  The  respondents  contend  that,  when 
tbe  stock  is  paid  for  by  the  transfer  of  prop- 
erty, the  liquidation  of  the  liability  on  tbe 
subscription  contract  Is  complete  even  though 
tbere  may  be  a  material  discrepancy  between 
the  par  value  of  tbe  stock  and  the  value  of 
the  property  transferred  in  payment  thereof, 
unless  there  is  fraud  In  the  transaction  ei- 
ther- actual  or  constructive.  According  to 
this  contention.  It  would  be  Immaterial  wheth- 
er or  not  the  value  of  the  property  trans- 
ferred to  tbe  corporation  in  payment  of  the 
subscription  was  substantially  equivalent  tc 
the  par  value  of  the  stock.  It  must  be  ad- 
mitted tbat  tbe  expressions  of  this  court 
from  time  to  time  have  not  been  barmonions 
upon  this  question.  The  rule  contended  for 
by  tbe  respondents  appears  to  be  supported 
in  tbe  cases  of  Turner  v.  Bailey,  12  Wash. 
634,  42  Paa  115,  Kroenert  v.  Johnston,  19 
Wasb.  96,  52  Fac.  605,  and  possibly  some 
others.  The  opposite  doctrine,  tbat  tbe 
stock  of  a  corporation  Is  a  trust  fund  for 
tbe  benefit  of  its  creditors  and  that  vhea  tbt 
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rights  of  cvedltrai  are  InvolTed  tbe  stotA 
subscribed  for  most  be  paid  In  money  or 
money's  vortti,  la  ni^ld  In  Vie  following 
cas»:  Adamant  HfK.  Go.  Wallace,  16 
WaslL  014,  48  Fac.  41S;  EMmlap  t.  Bancih* 
34  Wash.  6Sa  M  Fac.  807;  Daries  t.  Ban, 
84  Wash.  292. 116  FU:  88S. 

In  tbe  Adamant  Case,  snpta,  this  court.  In 
an  opinion  written  by  the  late  Gfal^  Justice 
Dunbar,  said:  *Tbe  doctrine  that  the  stock 
of  a  corporation  Is  a  tmst  fund  for  the 
boieflt  of  creditors  is  one  which  la  foonded 
in  equity  and  ftiir  dealing  and  in  any  event 
has  become  so  well  established  in  this  coun- 
try Out  it  can  no  longer  be  gainsaid.  This 
doctrine  was  announced  by  Chancellor  Kent, 
as  early  as  1824,  In  Wood  t.  Dummer,  3 
Uason,  309,  and  since  that  time  has  become 
the  established  law  of  this  country  and  is 
termed  the  'American  doctrine,'  although,  as 
shown  in  the  case  above  referred  to,  the 
same  doctrine  had  long  been  established  in 
England;  and  so  unlrersally  has  this  doo> 
trine  been  accepted,  In  America  especially, 
that  the  citation  of  authorities  seems  a  work 
of  supererogation.  We  will,  however,  quote 
from  2  Morawetz  on  Private  CorporationB,  { 
820,  the  rule  which  la  announced  as  fol- 
lows: 'Debts  due  a  corporation  are  equitable 
assets  and  may  be  reached  by  creditors. 
tbioQgh  tbe  aid  of  a  court  of  chancery,  if 
tbe  legal  assets  which  can  be  reached  by  exe- 
cution prove  insuffldent.  The  liability  of 
the  shar^olders  to  contribute  the  amount  of 
their  shares  as  capital  is  treated  in  equity  as 
assets,  like  other  legal  claims  belonging  to 
the  corporation.  This  liability,  tt^ether  with 
the  capital  actually  contributed,  constitutes 
the  trust  fund  which  in  equity  is  deemed 
pledged  for  the  payment  of  tbe  corporate 
debts.'  This  being  true,  then  it  must  neces- 
sarily follow,  for  the  protection  of  creditors 
who  dealt  with  these  corporations,  that  tbe 
stock  subscribed  for  must  be  paid  In  cash  or 
In  property  of  an  equivalent  value.  In  other 
words,  the  corporation  mnst  be  in  the  actual 
condition  which  it  represents  itself  to  be  in 
financially.  If  it  were  allowed  to  hold  It- 
Kit  out  as  haTlng  a  capital  stock  of  $100,000, 
when  In  reality  the  capital  stock,  which  is 
and  must  be,  under  the  theory  of  the  law,  as- 
sets In  the  hands  of  the .  corporation,  is 
Worth  only  one-half  that  amount,  the  corpo- 
ration is  to  that  extent  doing  business  un* 
der  false  colors  and  Is  obtaining  credit  upon 
the  faith  of  an  asserted  estate  which  is  pure- 
ly fictitious." 

We  think  the  role  as  laid  down  in  the  Ad- 
vsant  Case  is  not  only  legally  but  ethically 
•rand,  and  all  the  decisions  of  this  court 
which  are  not  In  harmony  with  the  views 
therein  expressed  are  overruled. 

[1]  It  Is  also  contended  by  the  respondents 
that,  since  the  trial  court  made  a  finding  that 
the  stock  was  fully  paid  for,  this  court 
should  not  review  such  finding;    but  we 


think  tlie  ^le  conteDded  tor  la  stated  too 
broadly.  If  Che  trial  court  makes  a  finding 
of  fact  based  upon  disputed  oral  testimony, 
such  finding  of  tect  irill  be  glvea  vdght  but 
is  not  controlling,  as  has  frequently  been 
expressed.  The  court;  however,  In  flie  pres- 
ent case  did  not  find  the  facts  which  would 
show  fliat  the  stock  was  fully  paid  for  but 
mere^  found  as  a  conclusion  that  sucli  was 
the  result  This  does  not  bring  it  within  t2ie 
rule  which  is  applicaUe  when  the  trial  court 
has  expressly  made  a  finding  of  fact  upon 
disputed  testimony. 

[4]  From  the  record  in  this  case  it  can- 
not be  detwmlned  to  what  extent,  If  at  all, 
the  assets  of  the  original  corporation  exceed- 
ed the  amount  of  its  cai^tal  stock  and  debts 
at  the  time  of  the  increase  Tlie  appellant 
introduced  no  evldenee  tending  to  show  this 
fact  but  only  showed  the  value  of  the  proper- 
ty turned  over  by  tbe  Individual  subscribers 
and  that  this  was  materially  less  than  thS 
par  value  of  the  stock  sniMscribed  fOr.  Dur- 
ing 1^  trial  the  respondent  attempted  to 
show  the  valne  of  the  assets  of  the  orl^nal 
corporation  at  13ie  time  in  question,  but  this 
evidence  was  objected  to  tlie  appellant  and 
sustained  by  the  court  Tbe  record,  there- 
fore. Is  silent  upon  a  material  fact  Tlie  ap- 
pellant however,  is  not  in  a  position  to  predi- 
cate error  upon  tbe  ruling  of  the  trial  court 
in  excluding  tUs  evidence;  he  having  Invited 
the  ruling  by  objecting  to  tbe  testimony  when 
it  was  olTered  by  the  respondent 

The  Judgment  will  therefore  be  affirmed. 

GROW,  G.  J.,  and  ELLIS,  FULLBRTON. 
MOUNT,  GOSE,  CBADWICK.  FABEER. 
and  MORRIS,  JJ.,  concur. 


ARMOUR  &  CO.  V.  JBSMBR  et  al. 
(Supreme  Court  of  Washington.  Nov.  29, 1913.) 

1.  Saxjsb  (§  339*)— AonoH  by  Sei-lee— Suf- 
nciENCT  or  Evidence. 

Evidence,  in  a  seller's  action  to  recover  the 
difference  between  tbe  contract  price  and  the  re- 
sale price  of  certain  butter  which  the  buyer  re- 
fused to  receive,  held  to  sustain  a  Judgment  for 
the  seller. 

rEd.  Note.— For  other  cases,  see  Sales,  Oent. 
Dip.  §S  924,  926 :  Dec.  Dig.  f  839.n 

2.  COHHUCTS  (§  103*)— IlXEQALITT. 

A  contract,  lawful  in  itself  and  not  required 
or  contemplating  tbe  doing  of  an  unlawful  act, 
is.  not  necessarily  Illegal  because  it  Is  carried 
out  in  an  illegal  way. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  468-476;  Dec.  Dig.  S  103.»] 

3.  Sales  (8  180*)— Accefxancb  and  Dbi.it- 

EBT— OBUOATION  OF  PARTIES. 

Bern.  &  Bal.  Code,  S  6447e,  forbids  the 
manufacture  or  sale  of  butter  known  as  "pro- 
cess" butter  unless  tbe  package  is  marked  with 
the  words  "renovated  butter,"  and  makes  a  vio- 
lation thereof  a  misdemeanor.  Tbe  seller  of  ren- 
ovated storage  butter  made  a  number  of  deliv- 
eries of  that  kind  marked  "process"  instead  of 
"renovated,"  which  were  accepted  by  the  buyer 
without  objection  that  it  was  not  properly  mark- 
ed.  Eetd,  that  there  was  a  mutual  obligation 


'ForotlMr  I 
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upon  die  partiea  to  deal  fairly ;  that,  aa  on  ob- 
jection the  seller  might  have  met  the  require- 
ment by  aubstltuting  the  word  "renoTated**  tor 
the  word  "process,"  the  bayer  conld  not  refuse 
to  accept  d^very. 

[Bd.  Note.— BV>r  other  cases,  see  Soles,  Gent 
Dig.  |{  46»-472;  Dec.  Dig.  1 180*] 

1  aAi.E8  (8  48*>— LiGAXJTr— VxouTioir  or 

Statute. 

Id  such  case,  even  if  the  buyer  was  not 
bound  to  object  on  account  of  the  seller's  failure 
to  mark  as  required,  he  could  not  repudiate  the 
contract  on  that  grouod,  since  it  was  within  bis 
power  to  demand  and  receive  literal  compUaDce 
therewith,  and  the  alleged  illegal  acts  entered 
neither  into  the  promise  nor  into  the  considera- 
tion, but  the  contract  might  have  been  performed 
without  violating  any  law,  and  since  It  could  not 
be  assumed  that  the  seller  wonld  continue  to 
violate  the  law. 

VEd.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  f§  101-107 ;  Dec.  Dig.  8  48.*] 

Department  1.  Appeal  from  Superior 
Conrt.  King  County;  Mitchell  Gilliam.  Judge. 

Action  by  Armour  &  Company  against  Mrs. 
H.  B.  Jesmer  and  husband.  Verdict  for  plain- 
tiff  wiQi  Judgment  for  defendants  non  ob- 
stante, and  plaintiff  appeala  Remanded, 
with  Instmctlott  to  enter  a  Judgment  on  the 
verdict 

Peters  &  Powell,  of  Seattle,  for  appellant 
John  E.  Ryan  and  Orover  B.  Desmond,  both 
of  Seattle,  for  respondents. 

CHADWICK,  J  [1]  This  action  is  brought 
to  recover  the  difference  between  the  con- 
tract price  and  the  price  on  resale  of  certain 
butter  which  plalntifiF  had  agreed  to  deliver 
and  defendants  had  agreed  to  receive  from 
plaintiff.  The  contract  called  for  dellv^  of 
a  gross  amount  in  lots,  at  prices  varying  from 
month  to  month.  A  part  of  the  butter  was 
delivered ;  but,  the  price  having  fallen,  de- 
fendants became  dissatisfied,  and  a  new  con- 
tract was  entered  Into,  In  all  respects  the 
same  as  the  first,  except  that  the  price  was 
reduced.  The  butter  was  packed  in  cubes 
inarlied  "81#,'"  and  defendants  took  delivery 
of  ten  of  these  after  the  execution  of  the 
second  contract  Butter  contlnaed  to  decline, 
and  defendants  finally  refused  to  accept  de- 
livery of  any  more  butter  under  the  contract ; 
no  reason  being  assigned  other  than  that  they 
could  buy  butter  in  the  market  at  a  lower 
price  than  the  contract  called  for.  Defend- 
ants answered  denying  damages  and  affirma- 
tively pleaded  that  the  butter  wag  nnder 
weight  and  that  it  was  not  marked  or  brand- 
ed as  required  by  law.  The  case  went  to  a 
Jury,  and  a  rerdict  was  returned  In  favor 
of  the  plaintiff.  A  Judgment  waa  entered, 
however,  non  obstante  In  favor  of  the  defend- 
ants. 

There  is  some  testimony  tending  to  show 
that  some  of  the  cubes  were  slightly  under 
weight)  and  that  butter  is  subject  to  some 
shrinkage.  The  butter  waa  packed  in  the 
state  of  Minnesota,  and  the  weight  was  stamp- 
ed upon  it  at  the  time  In  compliance  with  the 


act  of  Oongresa  known  as  the  Olemargarlse 
Law.  No  complaint  of  under  we^t  was 
made  at  tlie  time  of  ddUveiy  or  credit  dahn- 
ed  npmi  the  acooimt  sales  or  contract  by  the 
defendants.  Upon  this  state  of  facts,  we 
think  the  Jury  was  warranted  In  finding  for 
the  plalntifr  upon  this  issue,  and  we  will  ac- 
cept the  verdict  as  final. 

The  only  qnestlon  remaining  Is  whether  0ie 
butter  was  mlsbranded.  The  contract  caned 
for  the  ddlrery  of  "renovated  storage"  bat- 
ter. The  butter  deUrered  was*  what  Is  called 
"rmovated"  or  "procesB"  butter.  These  ad- 
jectives are  used  in  the  federal  act  to  desctUM 
the  same  article  Act  Hay  9, 1902,  c.  784,  U. 
S.  Statute  at  Large,  voL  82,  p.  193  (U.  8. 
Comp.  St  Supp.  1911,  p.  1339),  and  Regula- 
tion No.  1,  Dept  of  Internal  Revenue.  Plain- 
tiff bad  complied  strictly  with  the  federal 
statute.  Hie  defense  of  misbranding  is  based 
on  the  local  law  (section  6447e,  Rem.  A  BaL 
Code),  whldi  provides  that:  "No  person, 
firm  or  corporation  shall  manufacture,  sdl 
or  offer  for  sale  or  have  in  his  possessloii 
with  intent  to  sell  butter  known  as  process 
butter,  unless  the  package  In  which  the  butter 
Is  sold  has  marked  on  the  side  of  it  the  words 
'renovated  butter*  in  capital  letters  one  Incb 
high  and  one-half  inch  wide  with  ink  which 
Is  not  easily  removed.  •  *  •  All  proces 
butter  shipped  from  other  states  shall  be  sab- 
Ject  to  the  same  regulations  aa  provided  in 
this  section."  An  offense  against  the  law 
is  made  a  misdemeanor,  and  the  offender  Is 
subjected  to  certain  penalties  prided  lo 
the  act 

It  is  the  contention  of  the  defendants,  and 
it  was  no  doubt  the  opinion  of  the  trial  Jadge 
when  he  entered  the  judgment  non  obstante, 
that  the  law  is  that,  when  the  doing  of  an 
act  is  prohibited  by  statute,  any  contract  or 
transaction  in  contravention  thereof  Is  void, 
and  that  no  recovery  can  be  had  thereunder. 
Apt  authority  is  dted  to  sustain  this  premise; 
the  principal  cases  being:  Miller  v.  Ammon, 
145  U.  S.  421,  12  Sup.  Ct  884,  36  L.  Ed.  759: 
Plnney  v.  First  Nafl  Bank,  68  Kan.  223.  75 
Pac.  119,  1  Ann.  Cas.  831;  Church  v.  Proctor, 
66  Fed.  240,  13  C  G.  A.  426.  Other  cases  re- 
lied on  will  be  found  in  35  Cyc.  88.  Plaintiff 
relies  upon  our  own  cases,  Horrell  v.  Gal., 
etc.,  40  Wash.  531,  82  Pac.  889.  To  which 
may  be  added.  Way  v.  Padflc  Lum.  &  Timber 
Ca,  133  Pac.  095;  Iol  France  Fire  Engine 
Ca  T.  Ht  Vernon,  9  Wash.  142,  87  Pac.  287, 
38  Pac.  80,  48  Am.  St  Rep.  827. 

Not  bdng  of  one  accord  when  in  eonsalta- 
tlon,  and  it  being  possible  to  rest  our  Jodg- 
ment  upon  firm  le^l  gnrandt  it  was  decided 
that  the  writer  of  the  opinion  should  not  gv 
Into  the  Questions  raised  under  the  author 
Itiffl  cited  nor  discuss  Hie  question  that  oc- 
curred to  some  of  us,  whether  the  names 
"process**  and  "renovated"  should  not  be  held 
to  be  synonymous  (see  statute)  In  a  dvO  ac- 
tion based  upon  a  partly  executed  contract 
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Wbetber  a  xwrty,  having  contracted  for  a 
certain  kind  of  butter  and  baving  accepted 
a  part  under  a  different  trade-nam^  can 
repudiate  the  contract,  no  question,  being 
raised  as  to  qnaUIr,  and  no  objection  being 
made  m.  account  of  mlsbrandli^  without  s^t- 
Ing  the  TOidor  an  opportunity  to  relabel  the 
sooda  in  order  to  con^  with  the  local  statute 
or  to  make  deUrezr  in  form  required  by  atatr 
Qte,  Is  the  ^estion  confirantlng  ns. 

[2]  The  contract  in  this  case  is  lawful.  It 
does  not  require  or  cont«ivlate  the  doing  of 
an  unlawful  act  'TThere  Is  no  policy  of  the 
law  against  the  plalntUTs  recovery  unless 
Us  contract  of  sale  was  Ul^l,  and  a  contract 
Is  not  necessarily  Illegal  because  It  Is  carried 
out  In  an  illegal  way."  Fox  v.  Rogers,  171 
Mass.  546. 60  N.  B.  1041 ;  Barry  t.  Capes,  161 
Mass.  90,  28  N.  B.  735,  6  L.  R.  A.  808.  See, 
also,  Dowley  v.  Scbiffer  (Com.  PL)  13  N.  Y. 
Supp.  602. 

[3]  The  contract  calls  for  the  delivery  of 
renovated  bnttpr,  and  renovated  butter  was 
delivered.  The  only  objection  Is  tbat  the 
article  called  for  by  the  contract  was  labeled 
"process"  Instead  of  "renovated."  To  sustain 
the  Jndgoient  of  the  lower  court,  assucalng 
that  the  statute  applies  in  this  case,  we  must 
hold  that  plaintiff  could  not  and  would  not 
have  flnlshed  performance  of  the  contract 
without  doing  an  illegal  act ;  that  is,  deliver 
batter  that  vras  marked  with  the  word  "pro- 
cess," instead  of  the  word  "renovated."  No 
such  conclusion  follows.  A  mutual  duty 
rests  upon  parties  to  a  contract  There 
ia  an  obligation  to  deal  fairly.  After 
partial  performance,  a  vendee  cannot  refuse 
to  accept  delivery  for  some  undisclosed  rea- 
son that  does  not  go  to  the  substance  of  the 
contract  If  defendants  had  disclosed  the  rea- 
son now  set  up,  plaintlfl  might  have  met  the 
objection  without  appre(iable  cost  or  effort 
The  word  "process"  could  have  been  marked 
out  and  the  word  "renovated"  substituted 
therefor.  Defendants  would  have  then  re- 
ceived the  contracted  goods  under  the  name 
demanded  in  their  answer. 

[4]  Bnt  if  we  assume  that  there  was  no 
dutj  resting  upon  defendant  to  object  on  ac- 
coont  of  the  name  and  that  the  prior  deliver- 
ies were  in  fact  lU^al,  the  Judgment  cannot 
be  sustained.  The  contract  being  lawful  and 
cslUng  for  partial  deliveries,  courts  will  not 
presume,  in  the  absence  of  a  tender  of  a  pro- 
scribed article  or  other  convincing  evidence, 
that  a  party  will  violate  or  continue  to  vio- 
late the  law.  One  who  has  received  without 
objection  a  part  of  that  which  he  has  con- 
tracted for  should  not  be  beard  to  say  in 
conrt  for  the  first  time  that  he  will  reject 
future  deliveries;  no  other  reason  appearing 
than  that  which  he  has  received  and  paid  for 
was  not  marked  as  the  statute  requires.  The 
reason  for  this  holding  Is  that,  if  the  name 

the  article  to  be  delivered  is  material  (the 


butter  b^ng  the  same  whethw  it  Is  called 
process  or  rttiovated),  it  is  within  the  power 
of  the  vendee  to  demand  and  receive  literal 
compliance.  Having  failed  to  make  his  pres- 
ent objection  known  and  being  In  a  sense  him- 
self in  deftiult,  he  cannot  assume  that  the 
vendor  will  do  that  which  Is  unlawful  The 
contract  was  good  as  a  whole.  The  alleged 
Illegal  acts  entered  neither  Into  the  promise 
nor  Into  the  conslderathm.  It  mljg^t  have 
been  performed  without  violating  any  law. 
"Then  it  is  only  a  natural  and  legal  presump- 
tion that  it  will  be  so  performed,  or  at  least 
there  is  no  legal  presumption  that  It  will  not 
be  so  performed."  Sheffield  v.  Balmer,  62 
Mo.  474,  14  Am.  Bep.  43a  The  test  la  laid 
down  In  Dunham  v.  Hastings  Pavement  Co., 
67  App.  Dlv.  426,  428,  68  N.  Y.  Snpp.  221-223: 
"It  Is  quite  evident  to  our  minds  that  the 
mere  performance  of  one  or  several  Illegal 
acts  would  not  necessarily  render  this  con- 
tract invalid.  Mere  misconduct  in  the  per- 
formance of  the  contract  does  not  have  fhe 
efTect  of  vltlatlug  It  On  the  other  hand,  if 
the  parties  contemplated  that  illegal  acts  con- 
demned by  law  were  essential  or  necessary 
In  Its  performance,  the  court  would  not  stop 
to  measure  the  gravity  of  the  act,  but  would 
declare,  as  a  matter  of  law,  that  the  contract 
was  void." 

The  case  will  be  remanded,  with  Instruc- 
tions to  enter  a  Judgment  on  the  verdict 

GROW.  C  J.,  and  GOSE,  JQLUS,  and 
MAIN,  JJ.,  concur. 


WISCONSIN  LUMBER  CO.  v.  PACIFIC 
TANK  &  SILO  CO. 
(Supreme  Court  of  Washington.   Nov.  29,  1913.) 

1.  Appeal  and  Ebbob  (8  8^*)— Pebsons  En- 
TiTLKD  to  Allege  Ebbob. 

Where  a  finding  was  in  accordance  with 
the  allegations  of  pladntiff's  pleading  and  its 
evidence,  plaintiff  cannot  attack  the  finding  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3591-3610;  Dec.  Dig.  S 
882.  •] 

2.  Appeal  and  Ebbob  (8  lOll*)— Review- 
Findings. 

A  finding  on  conflicting  testimony  will  not 
be  disturbed  on  apjieal  where  it  was  not  so  con- 
trary to  the  clear  preponderance  of  the  evidence 
as  to  justify  the  court  Id  determining  that  it 
was  erroneous  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3983-3989;  Dec.  Dig.  | 
1011>] 

3.  Sales  (|  180*)~<Delivebt— Daicaoes  toe 
Delat. 

Where  plaintiff  delayed  the  delivery  of  lum- 
ber, tbat  defendant,  after  time  fixed  for  de- 
livery, accepted  a  portion  of  the  lumber  is  not 
a  waiver  of  its  right  to  recover  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8S  469-472;  Dec.  Dig.  §  180.*] 

Department  2.  Appeal  from  Superior  Court, 
Lewis  County;  E.  H.  Wright  Judge. 
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Action  by  the  Wisconsin  Lumber  Company 
against  the  Pacific  Tank  &  SUo  Company. 
From  a  Judgment  for  defendant,  plaintifl  ap* 
peals.  Affirmed. 

Gus  Thacker,  of  Chehalls,  and  Hayden  ft 
Langhome,  of  Tacoma,  for  appellant  Tuck- 
er &  Bowe,  of  Portland,  Or.,  A.  A.  Hull,  of 
Ohehalis,  and  Abel  &  Burnett,  of  Montesano, 
for  respondent 

MORRIS,  J.'  Appellant  commenced  this  ac- 
tion to  recover  an  amount  claimed  to  be  due 
on  acconnt  of  lumber  sold  respondent  Re- 
QKndent  answered,  admitting  the  delivery  of 
lumber  of  the  value  of  92,172.46,  of  which 
amount  |1,201.71  was  npon  a  contract  for  the 
deUirexy  of  silo  stock,  and  the  balance  upon 
an  open  account  Counterclaim  was  then 
pleaded,  setting  forth  a  contract  for  the  de- 
livery of  silo  stock,  quantity,  grade,  size,  and 
price  of  the  stot^,  with  time  of  delivery,  and 
alleging  a  breach  of  the  contract  in  the  fail- 
ure to  deliver  within  the  time  called  for,  and 
the  resulting  dam^e.  Appellant  by  way  of 
reply  admitted  the  making  of  the  contract, 
denied  It  had  breached  its  terms,  and  alleged 
a  breach  by  respondent  In  refusing  to  pay  for 
deliveries  of  stock  as  provided  for  in  the  con- 
tract The  breach  being  admitted  by  both 
parties,  the  question  for  the  court  to  decide, 
a  Jury  laving  been  waived,  was,  TTbich  of 
the  parties  breadied  the  contract,  and  the 
damages,  If  any?  This  Issue  was  found  in 
favor  of  respondent  Appellant,  attacking 
the  findings  as  unwarranted  by  the  evidence, 
appealed. 

[1  ]  The  fljret  complaint  Is  made  of  a  finding 
that  respondent  was  ^v^  60  day^  credit  for 
certain  trade  discounts.  The  order  as  pre- 
pared by  respondent  was  silent  as  to  the  time 
of  payment  Appellant,  however,  in  its  ac- 
knowledgm^t  of  the  order  stated  the  terms 
under  which  payment  should  be  made,  and  in 
Its  reply  further  alleged  the  terms  as  found 
by  tbe  court  Its  general  manager  likewise 
testified  that  these  were  the  terms  of  the 
sale.  This,  It  seems  to  us.  Is  sufficient  to  Jus- 
tify the  finding.  Appellant,  having  alleged 
and  proved  the  terms  of  payment,  can  hardly 
now  say  the  court  was  in  error  in  so  finding. 

[21  The  next  contention  Is  error  in  charg- 
ing appellant  with  the  breach  of  the  con- 
tract and  In  the  award  of  damages.  Without 
a  more  specific  reference,  there  Is  ample  evi- 
dence to  Justify  the  coneluElon  reached  by  the 
court  in  these  particulars.  It  Is  probably 
true  that  the  evidence  would  sustain  a  differ- 
ent finding;  but.  the  court  below  having 
reached  Its  conclusion  ui>on  contested  facts 
with  amiAe  supporting  evidence,  and  the  evi- 
dence to  the  contrary  not  so  preponderating 
as  to  Justify  us  in  saying  the  court  was  in 
error,  we  refuse  to  say  such  findings  are  not 
supported  by  the  evidence. 

[3]  We  find  no  question  of  law  in  the  case, 
unless  it  be  appellant's  contention  that  re- 


spondent waived  the  default  of  appellant  In 
falling  to  deliver  the  silo  stock  within  tbe 
time  and  in  tbe  quantities  called  for  by  the 
contract  We  find  no  facts  upon  which  such 
a  waiver  can  be  predicated.  The  mere  fact 
that  subsequent  to  the  time  fixed  for  tbe 
delivery  the  respondent  received  a  portion  of 
the  stock  does  not  of  itself  destroy  its  right 
to  recover  damages  for  delay.  Dlgnan  r. 
Spun-,  3  Wash.  309. 28  Fac.  529.'  There  might 
be  circumstances  under  which  such  a  re(%ipt 
might  be  held  a  waiver ;  but  we  find  none  of 
them  present  here.  On  the  contrary,  It 
clearly  appears  that  respondent  on  different 
occasions  celled  appellant's  attention  to  the 
damages  sustained  by  reason  of  the  failure 
to  deliver  promptly. 

Finding  nothing  to  call  for  a  reversal  of 
the  Judgment,  It  la  afflm^ 

CROW,  C.  J.,  and  PAREBB»  HOUKT,  and 
FULLBRTON,  concur. 


STATE  T.  KLmEBNBERO. 

(Supreme  Court  of  Washincton.  Nov.  29, 1S13.) 

Faue  Pbetekses  (8  II*)— Natube  op  Oftessf 
— IiASCKNT  OF  Land— "Title" — "Pbopebtt." 
Rem.  &  BaL  Code,  |  2601,  declaring  that 
every  person,  who,  with  Intent  to  deprive  or 
defraud  the  owner,  shall  obtain  the  possession 
or  title  to  any  property,  money,  or  any  check, 
any  false  or  fraudulent  representatioQ  or  pre- 
tense, shall  be  guilty  of  larceny,  does  not  apply 
to  the  procurement  of  a  conveyance  of  land 
by  fraudulent  representations;  tbe  crime  of 
larceny  being  so  essentially  one  relating  to  per- 
sonal property  that  the  word  "property"  must 
be  construed  as  meaning  personal  property  de- 
spite  section  2303,  which,  in  defining  the  terms 
in  the  Criminal  Code,  declares  that  the  word 
"property"  shall  include  both  real  and  personal 
property,  and  though  the  word  "title"  used  in 
section  2601  in  connection  with  property  is  a 
term  used  more  frequently  to  denote  tbe  owner- 
ship of  real  property  than  personalty. 

[Ed.  Note.— For  other  casea,  see  False  Prp- 
tenses.  Cent  Dig.  fi  IB;  Dec.  Dig.  § 

For  other  definitions,  see  Words  and  Phrases. 
voL  8,  pp.  6978-00^  7816;  voL  6,  pp. 
5728;  vol.  8,  pp.  7768-7770.] 

Department  2.  Appeal  from  Snperlor 
Court  Pierce  County;  W.  O.  Chapman,  Judge- 

John  M.  Kllnkenberg  was  convicted  of  ob- 
taining a  conveyance  of  land  by  false  and 
fraudulent  representations,  and  he  ai^eals. 
Reversed,  with  directions  to  dismiss. 

Marquis  ft  Shields,  of  Stevenson,  and  H.  F. 
Norris  and  T.  W.  Hammond,  both  of  Tacoma, 
for  appellant  Lorenso  Dow  and  W:  D.  Ask- 
ren,  both  of  Tacoma,  tor  the  Stata 

FABKEUt,  J.  The  defendant,  Jobn  VL 
KttDkeobetg,  was  diarged  by  Information 
filed  In  the  snperlor  coort  for  Pierce  coanty 
with  having,  by  false  and  fraudulent  repre- 
sentations, obtained  from  Michael  Mder  and 
wife  a  conveyance  and  transfer  of  certain 
land  owned  by  them  situated  in  Pierce  coun- 
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ty.  Demurrer  was  Interposed  on  behalf  of 
the  defendant  upon  the  ground,  amonx  others, 
"that  said  Information  does  not  set  forth  an7 
crime  under  the  laws  of  the  state  of  Wadi- 
Ington."  The  demarrer  was  by  the  trial 
court  OTermled,  and  a  trial  followed,  resnlt- 
lug  in  verdict  and  Judgment  of  conviction 
against  the  defendant,  from  which  he  has  ap- 
pealed to  this  court.  The  only  question  we 
And  It  necessary  to  notice,  Is  whether  land 
la  such  property  as  may  become  the  subject 
of  the  <rfEen8e  sought  to  be  charged  against 
the  appdlaat 

The  proaeeatlng  attorney  proceeds  upon 
the  theory  that  appellant  has  been  properly 
charged  with  and  oonvlcted  of  the  crime  of 
larceny  as  defined  by  section  2601,  Bern,  ft 
BaL  Ciode,  reading,  so  fiur  as  we  need  here 
irotlee  its  prorlidons,  as  follows:  "Brery  per- 
son who^  Willi  Intent  to  deprive  or  defraud 
the  owner  thereof  (1)  shall  take,  lead  or 
drive  away  the  proper^  of  another;  or  (2) 
shall  obtain  from  the  owner  or  another  the 
possession  of  or  tiUe  to  any  property  by  color 
or  aid  of  any  order  for  the  paym^t  or  deliv- 
er; of  property  or  money  or  any  cheCk  or 
draft,  knowing  that  the  maker  or  drawa  of 
sodi  order,  check  or  draft  was  not  autboriced 
or  entitled  to  make  or  draw  the  same,  or  by 
color  or  aid  of  any  fraudulent  or  ftilse  repre- 
sentation, personation  or  pretense  or  by  any 
false  token  or  writing  or  by  any  trick,  device, 
bunco  game  or  fortune-telling,  *  *  *  st^ls 
Buch  property  and  shall  be  guilty  of  lar- 
ceny." 

The  crimes  of  false  pretenses  and  larceny 
have  always  been  considered  as  lately  anal- 
ogous and  having  reference  to  the  wrongful 
obtaining  of  personal  propert}'  only  of  anoth- 
er. This  analogy  obtains  even  where  the 
crimes  are  defined  by  statute,  using  the  word 
"property"  in  a  seemingly  very  broad  sense, 
if  the  word  be  viewed  apart  from  the  history 
of  the  law  of  those  Crimea  The  statute  above 
quoted  declares  that,  where  a  person  obtains 
the  property  of  another  by  any  unlawful 
lueaus  therein  spedfled,  he  thereby  "steals 
such  property  and  shall  be  guilty  of  larceny." 
This  suggests  the  thought  that  the  word 
"property,"  as  there  used  In  defining  the  of- 
fense, means  such  property  as  has  always 
been  understood  to  be  the  subject  of  larceny 
and  false  pretenses,  the  latter  of  which  we 
liare  noticed  Is  analogous  to  larceny.  The 
unqualified  use  of  the  word  "property"  In  de- 
scribing what  may  t>e  stolen  or  obtained  by 
false  iiretenses  from  another,  so  as  to  incur 
criminal  liability,  viewed  in  the  light  of  the 
history  of  those  crimes  both  common  and 
statutory,  it  seems  to  os,  falls  short  of  con- 
veyli^  the  idea  that  land  may  be  so  obtained 
and  criminal  liability  flow  therefrom.  Clear- 
ly, tmto  the  comm<ni  law,  land  was  not  snb- 
iect  to  larceny.  2S  Gyc.  pp.  12,  IS.  Nor  has 
there  come  to  our  notice  the  holdUig  of  any 
court  to  the  effect  that  the  crime  of  fiilse 
pretenses,  which  Is  apparently  Uttle  else  than 


a  statutory  expansion  of  the  crime  of  larceny, 
renders  criminally  liable  one  who,  by  false 
pretenses,  proctires  a  conveyance  of  land  from 
Its  owner. 

In  People  v.  Cummlngs,  114  Cal.  437,  439, 
46  Pac.  284,  substantially  the  same  question 
as  here  presented  was  learnedly  discussed 
by  Justice  Van  Fleet  speaking  for  the  court 
as  follows:  "In  their  origin  both  the  common 
law  and  statutory  offenses  were  undoubtedly 
designed  and  aimed  solely  at  protecting  per- 
sonal property  and  In  aid  of  the  laws  against 
larceny  and  theft  Indeed,  they  appear  to 
have  sprung  Into  being  largely  by  reason  of 
certain  defects  In  the  application  of  the  laws 
against  larceny.  Among  the  reasons  stated 
in  the  statute  ^  Henry  VIII)  for  enlarging 
the  offense  of  cheating  are  that  'many  light 
and  evil-disposed  persons,  not  minding  to  get 
their  living  by  truth,  etc.,  but  compassing  and 
devisiDg  daily  how  they  may  unlawfully  ob- 
tain and  get  into  th^  hands  and  possession 
goods,  diattels,  and  Jewels  of  oth«r  persons 
for  the  maintenance  of  their  unthrifty  liv- 
ing, and  also  knowing  that.  If  they  came  to 
any  of  the  same  goods,  chattels,  and  Jewels 
by  stealtli,  then  they,  being  thereof  lawfully 
convicted,  etc.,  shall  die  therefor,  have  now 
of  late  falsely  and  deceitfully  contrived,  de- 
Tlsea,  and  Imai^ned  privy  tokou  and  ooun- 
terfelt  letters  In  otJier  men's  names,  nnto 
divers  persona,  their  special  friends  and  ac- 
quaintances, for  the  obtaining  of  money, 
good^  fdiattels,  and  Jewtf s  of  the  same  per- 
son^ their  tAeada  and  acquaintances,  by 
color  whereof  the  said  light  and  evil-disposed 
persons  have  deceitfully  and  unlawfully  ob- 
tained and  gotten  great  substance  of  money, 
goods,  chattels,  and  Jewds  Into  th^  bands 
and  possession,  contrary  to  right  and  con- 
science,* etc. ;  and  in  one  of  the  early  stat- 
utes relating  to  fblse  pretenses  It  is  recited 
that  whereas,  'a  fotlure  of  Justice  frequently 
arises  from  the  subtle  distinction  between 
larceny  and  frand,'  eta,  one  of  which  distinc- 
tions being  that  when  property  was  ob- 
tained by  consent  of  the  owner  intending  to 
part  with  the  title,  although  by  the  grossest 
fraud,  it  would  not  oonstitute  larceny.  And 
the  offeiue  of  ftilse  pretenses  imder  the  Eng- 
lish statutes  has  always  been  construed  as 
largely  analo^us  to  and  closely  bordering 
upon  that  of  larceny  and  as  applying  only  to 
personal  property  which  was  capable  of  man- 
ual delivery  and  the  subject  of  the  latter  of- 
fense, and  has  always  been  punishable  In 
much '  the  same  manner  as  larceny.  Beal 
property  under  the  English  law  was  never 
the  subject  of  the  offense,  either  of  cheating 
or  of  false  pretenses.  Being  Incapable  of 
larcenous  asportation,  it  was  not  regarded 
as  requiring  at  Uie  hands  of  the  criminal 
law  the  same  protection  as  personalty.  Since 
it  could  not  be  carried  away  and  dissipated 
like  chattel^  although  a  man  ml^t  be  de- 
prived of  his  landed  estate  by:  means  of 
fraudulent  practices  and  devices,  yet  the 
property  was  bound  to  remain  statlonaiy 
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and  accessible  to  the  reach  of  the  law,  and 
he  was  relegated  tor  the  civil  courts  for  his 
redress  of  Uie  wrong.  Our  American  statutes 
opon  the  subject  hare  all  followed  more  or 
less  dosely  those  of  England.  As  Indicated, 
there  are  slight  dlffermcea  In  language;,  but 
in  substantive  purpose  and  effect  Qiey  are 
the  same.  Some,  instead  of  empltnring  the 
specific  terminology  of  Uie  English  statutes 
In  defl^EuaUng  the  character  of  the  property 
made  the  subject  of  the  otteoae,  have  used 
more  general  and  perhaps  more  comprehen- 
sive terms,  such,  for  instance,  as  those  found 
In  the  provision  of  our  Code  above  quoted. 
In  their  Inteipretatton,  however,  of  the  pur^ 
pose  and  effect  of  these  statutes,  the  Ameri- 
can courts,  by  reason,  no  doubt,  of  the  origin 
of  the  offense,  and  in  obedience  to  a  well-es- 
tablished rule  of  statutory  ctmstructlon,  have 
closely  folhiwed  In  a  general  way  that  of  the 
English  courts,  and  the  statutes  of  the  va- 
rious states,  however  general  their  terms, 
have  been  uniformly  htAA  to  apply  only  to 
personal  prwerty  of  a  larc^ious  nature. 
*  *  *  In  no  caae,  bo  far  as  an  extended  re- 
seardi  discloses,  has  the  offense  ever  been 
held  to  Include  transactions  in  land  or  real 
estate.'* 

The  property  specified  in  the  statute  there 
Involved  vras  "money  or  property,"  and  the 
statute  provided  that  the  punishment  should 
be  "as  for  larceny."  These  views  find  sup- 
port In  State  v.  Eno,  131  Iowa,  619,  109  N. 
W.  119,  9  Ann.  Oas.  S66,  Commonwealth  v. 
Woodrun,  4  Fa.  Law  J.  {4  Clark)  362,  and 
State  V.  Burrows,  S3  N.  C.  477.  There  has 
come  to  oar  notice  the  case  of  Morse  v.  State, 
9  Oa.  App.  424,  71  S.  E.  699,  wherein  the 
transfer  of  a  leasehold  interest,  together  with 
a  manufacturlDg  plant  situated  thereon,  evi- 
dently Including  personal  property  used  In 
connection  therewith,  was  obtained  by  false 
pretenses,  and  it  was  held  by  the  court  that 
criminal  liability  flowed  therefrom.  A  crltl- 
cnl  reading  of  the  decision  will  show  that  the 
holding  rested  upon  the  theory  that  the  prop- 
erty so  obtained  was  personal  property ;  par- 
ticular reliance  apparently  being  placed  upon 
the  fact  that  there  was  personal  property 
aside  from  the  leasehold  interest,  although 
that  was  also  regarded  as  personal  property. 
This  decision  is  not  in  conflict  with  the  con- 
clusion we  have  here  reached,  thongh  it 
comes  the  nearest  to  sustaining  the  prosecu- 
tion's contention  of  any  authority  coming 
to  our  notice.  Indeed,  its  reasoning  sup- 
ports the  views  we  here  express. 

Our  attention  Is  called  to  section  2303, 
Rem.  &  Bal.  Code,  defining  rarlous  terms 
used  in  the  Criminal  Code  of  1009,  in  which 
is  found  the  definition  of  the  crime  as  above 
quoted.  That  section,  among  other  things, 
provides:  "In  construing  the  provisions  of 
this  act,  save  when  otherwise  plainly  de- 
clared or  9learly  apparent  from  the  context, 
the  following  rule  shall  be  observed:    •    «  • 


(9)  The  word  'property'  shall  Indude  botti 
real  and  personal  proporty."  We  think 
enough  has  already  been  sold  by  us  to  show 
that  it  is  dearly  apparent  from  the  context 
of  section  2601,  above  quoted,  deflntaig  tbe 
crime  here  involved,  that  the  word  "pnv- 
erty"  as  there  used  does  not  include  land  or 
real  property.  Our  attention  Is  also  called  to 
the  word  "title**  used  in  ocmneetlon  witii  tbe 
word  "pn^Krty"  in  the  definition  of  the  crtme 
in  section  2001,  from  whicOi  it  is  argued  tbat 
tills  snggeste  the  thought  of  real  property. 
The  word  "title**  is  a  tenn  indicaaQg  the 
foundation  of  ownership  of  perstmal  as  wdl 
as  real  property,  though  probably  used  some- 
what more  frequently  in  connection  with  roal 
prepay.  82  C^  fl7&  The  idea  of  lanes; 
of  land  being  so  foreign  to  all  previous  con- 
eq^ttons  of  that  crime  or  tlie  analogous  crime 
of  false  pretenses,  we  are  constrained  to  hdd 
that  the  Legislature  did  not  intend  by  tUa 
statute  to  bring  land  within  its  provlsloDs. 

The  Judgment  is  reversed,  with  directtom 
to  dlsTffliw  tbB  actlm. 

GROW,  a  J.,  and  FULLEBTON,  MORRIS, 
and  UOUMT,  JJ.,  otnicur. 


STATE  V.  NORDSKOO. 
(Suproae  Court  of  Washington.  Nov.  20, 1913.) 

lAlXOBAPBS  AND  TaUPHONBS  (I  2B*)-0r- 

FBNBES— DAMAOinO  TkLEFHONK  APFAKATDS. 
Rem.  &  Bal.  Code.  S  2656.  aubd.  6,  pro- 
vides that  every  person  who  willfnlly  or  mali- 
cionsly  damages  or  destiDys  a  telephone  trtio- 
mission  line  or  any  apparatus  connected  with 
its  operation  'shall  b«  gnilty  of  a  miBdemeanor. 
Accused  "tapped"  a  private  telephone  wire,  but 
the  operation  did  not  interfere  with  the  use  of 
tbe  telephone  or  injure  tbe  property  in  anj 
respect  Held,  tbat  accused's  acts  did  not  con- 
stitute an  offense ;  it  being  necessary  that  there 
be  a  physical  invasion  of  the  property  which 
injures  it  so  as  to  prevent  or  impair  its  ordi- 
nary use  to  constitatfl  an  offense  under  tbe 
statute. 

[Ed.  Notb— For  other  cases,  see  Tele^phi 
and  Telephones,  Dec.  Dig.  |  26.*1 

Departm^t  1.  Appeal  from  8up«ior 
Court.  King  County;  John  E.  Humphries, 
Judge. 

A.  A.  Nordskog  was  oonricted  of  mali- 
ciously damaging  the  property  of  a  U^thoiw 
company,  and  appeals.  .Reversed  and  re- 
manded, with  directions  to  dismiss. 

J.  M.  Hammond  and  Frank  E.  Hammond, 
both  of  Seattle,  for  appellant  John  F.  Mnr- 
phy,  Crawford  E.  Whiter  and  Reah  H.  White- 
head, aU  of  Seattle,  for  the  StaCe. 

CHADWICK,  J.  Defendant  was  tried  and 
convicted  of  the  crime  of  willfully  and  ma- 
liciously damaging  the  property  of  the  Pa- 
cific Telephone  &  Telegraph  Company.  The 
Information  was  filed  under  section  2656. 
subd.  6,  Rem.  ft  BaL.  Code,  which  reads  as 


•For  other  caaet  we  same  topic  sad  eection  NUMBER  1q  Dec  Dig.  &  Am.  Dig.  Key-No.  Serlea  4t  Rep'r  ladexes 


Digitized  by 


Google 


Wash.) 


STATE  T.  NORDSKOa 


696 


follows:  *^Ter7  person  who  shall  willfully 
or  malldonsly  remove,  damage  or  destroy: 
A  tel^raph,  telephone  or  electric  transmis- 
sion line  or  any  part  thereof,  or  any  appnr- 
tenance  thereto,  or  apparatus  connected  with 
the  operation  thereof — shall  be  guilty  of  a 
misclemeanor."   The  charging  part  of  the  in- 
formation Is  as  follows :   "He,  said  A.  A. 
Nordskog,  in  the  connty  of  King,  state  of 
Washington,  on  the  5th  day  of  November, 
1912.  did  then  and  there  willfully,  unlawfully, 
and  malldonsly  damage  the  electric  telephone 
transmission  wire  of  the  Padflc  Telephone 
&  Telegrapb  Company,  a  corporation  duly  or- 
ganlxed  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  California,  and  doing 
business  In  the  state  of  Washington,  by  then 
and  there  tapping  and  connecting  a  wire 
thereto,  and  willfully,  unlawfully,  and  ma- 
Hciously  Intercepting  and  reading  a  message 
then  and  there  being  sent  and  transmitted 
on  said  electric  telephone  transmission  wire, 
said  wire  being  number  ElUott  2638,  the  prop- 
erty of  said  Padflc  Telephone  A  Telegraph 
(Company,  and  a  public  ntlUty."  H.  P.  Mur- 
phy Is  an  electrician  and  an  experienced  tele- 
phone man.   He  Is  d^ribed  by  the  trial 
Judge  as  a  profeasioDal  wire  tapper,  having 
prerlonsly  performed  such  services  for  the 
Barns  Detective  Agency,  the  manager  of 
which  Is  the  prosecuting*  witness  in  this 
case;  He  testifies  that  in  July,  being  at  the 
time  not  employed  by  the  Bums  people,  he 
was  employed,  together  with  the  defendant, 
to  do  certain  detective  service  for  the  Seattle 
Times.  He  says  that  he,  In  company  with 
defendant,  tapped  the  wire  iMding  into  the 
oHlce  of  the  Bums  Detective  Agency.  That 
tile  wire  was  tapped  Is  proven  and  Is  not  de- 
nied, although  defendant  says  that  It  was 
done  over  his  objection;   that  he  advised 
Marphy  not  to  do  It  Afterwards,  conceiving 
that  defendant  was  "double  crossing"  him, 
Mnrphy  Tolnntarily  told  the  manager  of  tbe 
detective  i^iency  tta&t  be  and  defendant  had 
tapped  its  wire.  He  was  thai  takoi  Into  the 
mploy  of  the  detective  agency,  and,  after  a 
l«pse  ot  about  one  month,  defendant  was  ar- 
rested. The  manner  of  tapping,  as  described 
by  Hnr^,  is  accom^Ished  by  first  getting 
tbe  location  of  tbe  cable  wire  in  the  cable 
box,  and  then  ninnlngr  a  pair  of  fine  wires 
through  tbe  box  oat  through  Its  outer  edge, 
and  then  mirninc  a  heavy  dnplez  from  that 
vAnt  to  tbe  top  of  the  bnlldii^,  and  from 
tbenee  to  the  room  where  tbe  wire  tapper  has 
hts  apparatus.  The  wire  used  ia  what  is 
known  as  m^neto  wire,  being  a  very  small 
wire  a  little  larger  than  a  thread.   It  Is  or- 
dloarlly  used  for  making  colls.   It  would  re- 
qnire  a  minute  inspection  of  tbe  cable  box  to 
determine  whether  the  wire  was  tapped. 
Conversations  over  the  phone  would  not  be 
In  any  way  interrupted,  nor  would  any  one 


using  the  telephone  know  that  the  tap  .was 
on. 

Upon  some  theory  not  entirely  dear  to  us. 
the  court  held  that  the  act  complained  of 
was  a  "damaging"  within  the  meaning  of  the 
statute.  It  Is  our  Judgment  that  tbe  law  will 
bear  no  snch  Interpretation.  It  Is  a  cardinal 
principle  of  statutory  construction  that  the 
first  consideration  in  the  interpretation  of 
questioned  statutes  is  to  inquire  as  to  the  ob- 
ject of  the  law.  The  statute  here  Involved 
la  a  part  of  the  Criminal  Code  and  Is  found 
under  the  subtitle  "Injuring  Public  Utilities," 
and  Its  purpose,  standing  alone  and  compared 
with  other  subsections,  is  unquestionably  to 
preserve  the  effidency  of  the  public  utilities 
of  the  state.  To  offend  against  It  there  must 
be  such  physical  Invasion  of  the  quasi  public 
property  as  to  destroy  the  property  or  so  In- 
jure It  that  It  will  not  meet  the  ordinary 
tests  of  effldency.  In  the  Instant  case  the 
property  of  the  telephone  company  was  not 
"removed"  or  "destroyed."  Its  use  was  In  no 
way  Impaired;  Its  business  was  in  no  way 
Intermpted.  It  is  not  complaining.  To  hold 
under  this  state  of  fiicts  that  the  more  at- 
tachment of  two  thread-like  wires  is  a  dam- 
age would  be  to  overrule  the  legislative  intent 
by  the  most  strained  sort  of  judicial  con. 
stmctlon. 

The  state  seeks  to  sustain  its  case  by  call- 
ing our  attention  to  the  fact  that  the  Infor- 
mation Is  broad  enough  to  cover  subsection 
18  of  section  2656,  which  reads  as  follows : 
"Who  shall  intercept,  read  or  In  any  manner 
interrupt  or  delay  the  sending  of  a  message 
over  any  tel^raph  or  telephone  line."  Inas- 
much as  there  is  no  evidence  to  sustain  this 
part  of  the  charge.  It  is  unnecessary  to  fol- 
low counsel's  argument. 

We  do  not  want  to  he  understood  as  con- 
doning in  any  way  the  offense  of  wire  tap- 
ping. The  record  before  us  warrants  the  as- 
sertion that  there  has  I>eeD  altogether  too 
much  of  this  form  of  pilfering  going  on  In 
this  state,  and  the  omission  of  the  law  now 
disclosed  calls  aloud  for  legislative  action. 
In  the  event  that  the  Legislature  Is  disposed 
to  meet  our  su^estion,  the  law  should  be  so 
framed  that  the  privacy  of  all  dtizens,  as 
well  as  the  detective  agendes,  may  be  pro- 
tected, and  that  any  tampering  or  interfer- 
ence, however  slight,  that  Is  not  done  under 
the  rules  of  tbe  company  and  by  Its  agents, 
or  under  some  regulation  of  the  public  serv- 
ice commission,  may  be  prohibited.  The 
record  shows  that  the  dtizen  has  suffered 
from  this  manner  of  invasion  in  greater  de- 
gree and  more  often  than  has  the  detective 
agency. 

Beversed  and  remanded,  with  instructions 
to  dismiss. 

CROW,  O.  J.,  and  GOSB,  ELLIS,  and 
MAIN,  JJ.,  concur. 


Digitized  by 


698 


188  PAOIFIO 


Bt!E*OBTER 


NOTES  T.  ADAMS. 
(Supreme  Court  of  WaBfaington.  Nor.  26, 1913.) 

1.  GtJAKAiRT  43*>— Febfoshahoi  of  Cion- 

TBACr. 

To  coitititate  a  lubstaotial  compliance  with 
defendant's  guaranty  that  notes  and  attached 
secarities,  which  were  obligations  of  mining  com- 
panies in  which  plaintiff  and  her  eon  were  in- 
terested, should  be  placed  in  plaintifiPs  hands 
after  she  had  taken  them  up  under  an  agree- 
ment that  tfae7  he  assigned  to  her  with  collat- 
erals, all  of  the  notes  correcUy  described  in  the 
guaranty,  with  their  collaterals,  should  be  turn- 
ed orer  to  plaintifiC,  and  not  merely  all  but  one. 

[Ed.  Note.— For  other  eaBei^  aee  Onaranty, 
OuLt  Dig.  I  63;  Dee.  Dig.  |  43.*] 

2.  QUABANTT  (H  16*)— 00NaiI»EBATI0ir. 

A  detriment  to  the  promisee  is  as  much  a 
consideration  for  a  guaranty  as  is  a  benefit  to 
the  promisor,  bo  that  money  paid  by  plaintiff  to 
a  trust  company  to  take  up  certain  notes  and  at- 
tached securities  of  mining  companies  in  which 
plaintiff  was  interested  was  a  sufficient  a)Daid- 
eration  for  the  personal  guaranty  of  defendant, 
an  officer  of  the  truet  company,  that  the  notes 
and  collateral  should  be  placed  in  her  hands  aft- 
er she  had  taken  them  up. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  H  14-17;  Dec.  Dig.  I  16.*] 

8.  QVAMA^TT  (H  36,  75*)— BbKACH— BlEAaTTEE 

or  Damages. 

Plaintiffs  remedy  for  partial  breach  of  de- 
f«idant*8  guaranty  that  notes  and  attached  se- 
curities, wUch  were  obllgatlonB  of  companies  in 
which  plaintiff  and  her  son  were  Interested, 
should  Be  placed  in  her  hands  after  she  had  taken 
them  up  under  an  agreement  that  tiiey  be  as- 
signed to  her  with  collaterals,  and  immediate 
payment  of  the  balance  of  the  corporate  indebt- 
edness be  not  enforced,  was  an  action  for  dam- 
ages; her  measure  ot  oamagea  being  her  actual 
losses,  and  not  the  amount  adranced  for  t^e  ob- 
ligations. 

[Ed.  Note.— For  other  cases,  see  Guaran^, 
Cent  Dig.  Sfi  38-46,  86 ;  Dea  Dig.  H  36,  76.*] 

4.  GUAKAKTT  (S  36*)— SuBBTAimAL  DAMAOEB 

—Bbeach  of  Contract. 

In  an  action  to  recover  damages  only,  such 
as  for  breach  of  a  contract  of  guaranty,  failure 
to  prove  substantial  damages  entitles  defendant 
to  a  judgment,  notwithstanding  Uiat  a  technical 
breach  of  the  contract  is  shown. 

[Ed.  Note.— For  other  eases,  see  Guaranty. 
Cent  Dig.  II  38-46;  Dec  Dig.  |  86.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  Elmlra  Noyes  against  Robert  D. 
Adams.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Ralph  R.  Dnniway  and  James  O.  Ral^, 
both  of  Seattle,  for  appellant  Hughes,  Mo- 
Micken,  Dovell  &  Ramsey,  of  Seattle,  for  re- 
Epondoit 

FULLERTON,  J.  The  appeUant,  plaintiff 
below,  broi^ht  ttaia  action  against  the  re- 
spondMit  to  recoTer  damages  in  the  sum  of 
116,000,  alleged  ■  In  the  rannplaint  to  have 
been  suffered  by  her  because  of  the  failure 
of  the  respondent  to  complr  with  the  terms 
of  a  written  guaranty.  Issue  was  taken  on 
the  complaint,  and  a  trial  had  before  the 
ranrt  sitting  without  a  Jury,  which  resulted 


In  findings  and  a  Judgment  lo  £ftTW  of  the 

respondent. 

The  principal  facts  giving  rise  to  ttw  con- 
troven^  are  not  seriously  In  dispute.  From 
the  record  it  appears  that  in  the  year  ISOi, 
and  for  some  years  prUa  thereto,  the  Candle 
Alaska  Hydraulic  Gold  Mining  Company,  a 
corporation,  owned  and  controlled  eztenslTe 
placer  mining  properties  sttueted  near  Can- 
dle, Alaska,  in  the  development  of  which  It 
bad  expended  large  sums  of  money,  and  In- 
curred a  large  indebtedness.  Its  principal 
stockholder  was  T.  C.  Noyes,  a  son  of  the 
appellant,  who,  It  seems,  had  furnished  the 
corporation  with  the  principal  part  of  the 
money  with  which  Its  properties  were  acquir- 
ed. The  appellant  was  also  a  stockholder  In 
the  concern  In  a  limited  amount,  and  was 
also  its  creditor  in  a  considerable  sum;  the 
precise  amount  not  appearing  In  the  record. 
During  the  course  of  Its  operations  the  cor- 
poration became  largely  Indebted  to  the 
Nome  Baiik  ft  Trust  Company,  a  banking  cor- 
poration, doing  business  at  Nome,  Alaska. 
In  the  fall  of  the  year  1808  this  Indebtedness 
was  represmted  by  promissory  notes  as  fol- 
lows: A  note  for  $25,000,  secured  by  a  mort- 
gage upon  the  real  and  personal  property  of 
the  corporation ;  a  note  for  $6,000,  secured 
by  10,000  shares  of  the  stock  of  the  corpora- 
tion ;  a  note  for  ,$2,924.60,  secured  by  6.O0O 
shares  of  such  stock ;  and  a  note  for  $1,000, 
secured  by  6,000  shares  of  such  stock.  The 
bank  also  held  at  the  same  time  the  Individ- 
ual note  ot  T.  C.  Noyes  for  $2,000,  secured 
by  26  shares  of  the  corporatlon'B  capital 
stock,  the  note  of  T.  C.  Noyes  and  Frances 
Noyes  for  $3,000,  secured  by  12,000  shares  of 
such  stock,  and  a  note  of  the  T.  C.  Noyes 
Banking  Company,  a  banking  concern  man- 
aged by  T.  C.  Noyes,  for  $2,004,  secured  by 
12,000  shares  of  such  capital  stock.  These 
notes  were  then  all  overdue,  and  the  bank 
seemingly  was  not  easy  concerning  them,  es- 
pecially the  notes  secured  by  pledges  of  the 
corporation's  capital  stock;  but  Noyes  was 
^ther  unwilling  or  unable  to  meet  them,  and 
left  Nome  before  the  close  of  navigation  in 
1908,  without  arranging  for  their  payment 
The  respondoit,  Adams,  was  vice  president 
of  the  Nome  Bank  A  Trost  Company  in  tbe 
years  1908  and  1809,  although  be  testifies  he 
had  nothing  to  do  with  its  Immediate  man- 
agement  He  left  Nome  also  before  naviga- 
tion dosed  in  iSOS,  going  to  the  state  of  Oall- 
fomia.  In  the  early  part  of  the  yur  1909^ 
a  r^esentatlTe  of  tbe  Nome  bank  caUed 
him  at  San  rrandsco  to  take  up  tbe  matter 
of  the  Noyes'  Indebtedness  to  the  bank  with 
Noye^  and  endeavor  to  procure  Ua  settle- 
ment, directing  him  to  notify  Noyes  that.  If 
the  Indebtedness  was  not  taben.  care  ot  tbe 
bank  would  attempt  to  realize  on  Its  coUater 
als.  Nc^es  was  also  In  San  Frandaco,  and 
Adams  communicated  with  him  concwnlag 
the  matter.  The  record  does  not  make  clear 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Bep'r  IndexM 
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what  Norea  bad  dime  In  that  behalf;  but  It 
at^>ear8  that  be  had  been  endearoring  to 
raise  money  for  his  mining  adventures,  and 
some  days  after  Adams  bad  communicated 
with  him  be  showed  Adams  the  following 
tel^ram,  receired  from  bis  mother,  the  ap- 
pellant, wbo  was  then  In  New  York  City: 
"PossIbU!^  of  making  arrangement  bere. 
Prepare  to  oome  Bast  Vnu  telegraph  Mon- 
day. Tblhk  It  wise  to  have  Adams  oome 
with  yoa." 

Shortly  thereafter  Noyes  and  Adams  left 
for  New  York,  reaching  there  In  the  early 
part  of  May,  1909.   The  matter  of  the  In- 
debtedness to  the  Nome  bank  was  at  once 
broached  between  Adams,  T.  C.  Noyes,  and 
the  appellant,  and  pending  the  negotiations  a 
cabl^ram  was  sent  to  Noyes  by  the  Nome 
bank  purporting  to  deecribe  the  obligations 
due  to  tbe  bank  ftom  Noyes  personally  and 
from  the  different  concerns  which  he  repre- 
sraited.   This  cablegram  was  sent  In  cipher, 
and  was  translated  by  Noyes  with  the  aid  of 
one  Meyer,  and  a  copy  of  the  translation  glT- 
tsk  to  Adams.    After  some  n^otiation  tbe 
appellant  agreed  to  take  ap  these  obligations 
to  the  amoTint  of  $1S.000,  provided  they  were 
assigned  to  her  wlUi  their  collaterals,  and 
the  Immediate  payment  of  the  balance  not 
enforced.  Adanu  agreed  to  these  conditions 
on  tbe  part  of  the  bank.  It  waa  understood 
Adams  at  that  thne  that  these  notes  and 
collatetala  were  In  the  ponenlon  of  the 
Nome  bank's  correaciondent  bank  at  Seattle, 
and  he  so  informed  the  appellant  She 
thereupon  wired  bet  bank  at  Seattle  to  tarn 
over  to  the  correspondent  bank  $16,000,  and 
take  over  certain  described  notes  with  their 
ooUatwals.  TIm  Seattle  bank  informed  bw 
shortly  tiiereafter  that  no  such  notes  and 
collaterals  as  she  desoibed  were  with  the 
correspondent  bank,  and  she  so  Informed 
Adams.  Adams  thereupon  agreed  with  her 
that  If  she  wonid  let  the  $15,000  go  to  the 
credit  of  the  Nome  bank,  he  would  nnder- 
take  personally  to  see  that  tbe  notw  and  col- 
laterals described  would  be  turned  over  to 
ber  as  soon  as  navigation  opened  with  Nome 
during  the  coming  summer.   She  agreed  to 
this  and  directed  ber  bank  to  turn  the  money 
over  unconditionally.  Adams  thereupon  gave 
her  the  followli^  writing: 

"May  2l8t,  1900.  To  Mrs.  Elmira  Noyes: 
hi  consideration  of  the  fact  Uiat  certain 
notes  and  secnrftles  which  iren  believed  to 
be  in  tbe  hands  of  Scandinavian-American 
Bank,  and  which  are  now  found  to  be  In  pos- 
nsBlon  of  Nome  Bank  &  Trust  Co..  I  hereby 
gnarantee  personal^  that  the  following 
notes  and  attached  securities  will  be  placed 
In  Mrs.  Noyes'  hand  on  demand.  These  notes 
and  securities  are  as  follows,  viz. :  Note  of 
WO,  with  Ditch  Stock  as  security;  note 
of  T.  C.  ft  Frances  Noyes  of  $3,000,  with  se- 
enrltles;  note  of  T.  a  Noyes  Banking  Co. 
for  $2,900,  with  securities;  note  of  T.  a 
Noyes  person^  for  $2,000,  with  attached  se- 
corltlee;  and  note  of  Candle  A.  H.  a.  M. 


Co.  for  $4,400;  with  attached  securitlea.  R. 
D.  Adams,  Tics  Pres.  Nome  Bank  ft  Tnat 

Co." 

On  receipt  of  information  that  the  money 
had  been  paid  to  its  use,  the  Nome  bank 
credited  it  aa  follows: 

Note  of  Ow  c«adl«  AlMte  Btrdraolle  06M 

HLnUiB  Oo.  to  Ui«  Noma  bank  |  S,000  00 

lDt«rflst  on  game   463  S3 

Note  of  CaDdle  AlMka  Hrdnallo  Oold 

Mlalas  Company  I  1.000  00 

Interwt  on  same   72  00 

Note  ol  T.  C.  N07M  BanldnB  Company  t  8,904  40 

Intemt  on  nme   ta  U 

Note  ot  T.  C.  NofM  and  PrancM  Notm.....  I  S,000  00 
Intorost  en  mum   SOS  66 

Ovordimft  Candl*  Alaska  Hrdraulle  Gold 
Uinlns  Compaiv   408  M 

Overdraft  of  tlM  T.  O.  N07«  BaBkins 
Company   1 1,>86  40 

TMal   «16.000  Oft 

This  application  of  tbe  fund  was  made  on 
May  20,  1909,  and  later  the  Nome  bank  on 
behalf  of  Adams  proffered  the  appellant  tbe 
notes  above  mentioned  with  their  collaterals; 
the  latter  consisting  of  27,000  shares  of  the 
capital  stock  of  the  Candle  Alaska  Hydrau- 
lic Gold  Mining  Compaoy.  The  appellant 
refused  to  accept  the  same  as  a  compliance 
with  the  written  guaranty  above  set  forth, 
and  brought  the  present  action  as  before 
stated. 

By  a  comparison  of  the  notes  described  In 
tbe  written  guaranty  and  the  notes  tendered 
tbe  appellant  as  a  compliance  therewith,  It 
will  be  observed  there  is  no  exact  corre- 
spondence between  them  except  in  the  In- 
stances of  the  note  of  T.  C  and  Frances 
Noyes.  It  waa  abundantly  shown,  however, 
that  the  bank  did  not  bold  tbe  notes  describ- 
ed in  tbe  guaranty,  or  any  other  or  differ- 
ent notes  against  T.  C.  Noyes  and  tbe  in- 
terests he  represented  than  tbe  notes  ten- 
dered, except  the  note  for  $25,000,  and  tbe 
personal  note  of  T.  0.  Noyes  for  $2,000  before 
mentioned.  Of  these  notes  It  was  clearly 
Dot  the  Intention  of  the  parties  to  the  agree- 
ment that  the  note  owing  by  the  mining  com- 
pany itself  to  tbe  Nome  bank  ^ould  be 
taken  up,  and  the  collaterals  by  which  It 
was  secured  assigned  to  tbe  appellant  But 
It  Is  clear  that  the  note  of  T.  G.  Noyes  for 
$2,000  was  to  be  80  taken  up;  in  fact  it  is  one 
of  the  two  notes  that  were  correctly  de- 
scribed in  the  guaranty.  Why  it  waa  not 
toidered  to  the  appellant  the  evidence  falls 
to  make  clear;  but  apparently  the  reason 
was  that  the  Nome  bank  at  the  time  it  made 
the  application  of  the  money  paid  It  by  the 
appellant  had  no  varj  definite  knowledge  of 
tbe  tenns  of  the  guaranty. 

[1,2]  The  trial  Judge,  in  a  memorandum 
filed  shortly  after  the  dose  of  the  trial, 
rested  his  judgin^t  on  the  ground  that 
th^  had  been  'a  substantial  compliance 
with  tbe  termB  of  the  guaranty.  In  bis 
formal  findings  made  later  he  added  tbe  ad- 
ditional reason  that  tbe  guaranty  was  Inval- 
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Id  for  want  of  consideration.  It  has  seemed 
to  us,  however,  that  the  Judgment  cannot 
rest  on  either  of  these  grounds.  To  consti- 
tute a  substantial  compliance  with  the  goar- 
anty,  all  of  the  notes  that  were  correctly  de- 
scribed therein  with  their  collaterals  should 
at  least  hare  been  turned  over,  and,  as  we 
have  shown,  one  of  such  notes  was  not  so 
turned  over.  The  second  reason  is  unten- 
able, as  plainly  the  guaranty  was  founded 
on  a  sufficient  consideration.  The  appellant 
parted  with  the  sum  of  $16,000  on  the  faith 
of  the  promise  contained  in  the  guaranty, 
and  a  detriment  to  the  promisee  is  as  much 
a  consideration  as  is  a  benefit  to  the  prom- 
isor. 

But  we  tbinlE  nevertheless  that  the  Judg- 
ment was  right  The  contract  was  not  In- 
dlvlaible.  It  contains  no  promise  to  return 
the  money  advanced  In  the  case  the  notes 
and  securities  are  not  delivered  in  their  en- 
tirety. In  this  respect  It  does  not  differ  from 
an  ordinary  contract  The  promise  Implied 
by  the  agreement  Is  that  the  promisor  will 
make  good  any  losses  suffered  by  the  prom- 
isee by  reason  of  a  failure  to  perform  the 
contract  It  is  plain  from  the  recitals  we 
have  made  that  the  appellant  had  two  ob- 
jects In  making  the  advancements.  The  first 
and  perhaps  the  principal  one  was  to  stay 
the  band  of  the  Nome  Bank  &  Trust  Com- 
pany with  reference  to  the  collaterals  held 
hy  It  It  was  desired  that  no  sale  of  these 
mU;ht  be  made  by  the  bank,  as  it  might  put 
the  control  of  the  mining  company  in  the 
hands  of  strangers,  and  thus  cause  a  loss 
of  not  only  the  interests  the  appellant  and 
her  son  had  therein  but  the  very  consider- 
able sums  they  had  advanced  Id  Its  promo- 
tion. The  second  reason  was  to  secure  in- 
dividual control  of  these  notes  and  collater- 
als that  she  might  better  secure  a  return  of 
the  money  advanced.  The  major  part  of 
these  purposes  was  fulfilled. 

[S]  The  appellant  not  only  succeeded  In 
stopping  a  sale  of  the  oc^terals,  bat  secur- 
ed, or  could  have  secured,  the  greater  part 
of  the  notes  and  collaterals  agreed  to  be 
turned  over  to  her.  Her  remedy  was  there- 
fore, as  she  correctly  concaved,  an  action  in 
damages  for  a  breach  of  the  contract;  but 
her  measure  of  damages  was  not,  as  she 
seems  to  have  incorrectly  concaved,  a  return 
of  the  entire  sum  advanced.  She  was  enti- 
tled to  recover  her  actual  losses  and  no  more. 
What  these  were  the  record  la  silent.  True, 
it  was  shown  that  the  mtolng  adventure 
failed,  and  that  the  collaterals  which  con- 
sisted of  its  capital  stock  lost  th^r  value. 
But  this  was  not  the  fault  of  the  respondent. 
He  did  not  guarantee  the  success  of  the 
mining  adventure,  and,  in  so  far  as  losses 
were  caused  by  this  fact  they  must  be 
borne  by  the  appellant,  who  assumed  the 
risk.  The  only  tangible  asset  described  In 
the  guaranty  capable  of  being  measured, 
and  which  was  not  tendered,  was  the  note 


of  T.  C.  Noyes  for  $2,000.  But  there  was 
evidence  to  the  effect  that  Noyes  was  Insol- 
vent and  this,  we  think,  overcomes  the  pre- 
sumption that  perhaps  arises  from  the  execu- 
tion and  delivery  of  the  note,  namely,  that 
the  maker  of  .the  note  Is  able  to  make  good 
the  promise  contained  therein. 

[4]  The  record,  therefore,  shows  nothing 
more  than  the  execution  of  a  contract  and 
its  partial  breach.  While  this  fn  some  in- 
stances would  show  a  right  to  nominal  dam- 
ages, it  is  not  so  in  this  diaracter  of  action. 
The  rule  in  this  jurisdiction  is  that.  In  an 
action  for  damages,  the  object  of  which  Is 
to  recover  damages  only,  a  failure  to  prove 
substantial  damages  is  a  failure  to  prove 
the  substance  of  tlie  issn^  ottltllng  me  de- 
fendant to  a  Judgment 

The  record  la  long,  and  in  the  foregoing 
we  have  given  only  its  most  salient  features. 
Without,  however,  pursuing  tiie  subject  tat- 
ther,  we  conclude  that  the  Judgmrat  ia  in 
accord  with  the  evidence,  and  Bbould  be  af- 
firmed. 

It  Is  so  ordwed. 

MOUNT,  BIX.IS,  and  MAIN,  JJ.,  concur. 


JENSEN  T.  SHAW  SHOW  CASE  CO. 
(Supreme  Court  of  Washingtuu  Nov.  25, 1913.) 

1.  JUBT  (8  S4*)  —  Questions  of  Law  atto 

Fact— DBTBBiaNATTON  bt  Cottbt. 

irnder  Const,  art  1, 1  21«  providing  that  the 
right  of  trial  by  jury  shau  remain  inviolate,  tlie 
courts  have  no  right  to  trench  on  the  province  of 
the  jury  In  determining  questions  of  fact;  h 
being  only  where  there  is  no  evidence,  either  di- 
rect or  ctrcumstantial,  which  warraDta  the  ja- 
ry's  verdict  that  the  courts  may  interfere. 

[Ed.  Note.— For  other  cases,  see  Jury,  Coit 
Dig.  i§  233-235 ;  Dec.  Dig.  {  34.*3 

2.  Masteb  and  Sbbvant  (§  286*)— Ihjubibs  to 
Sbbvan^Ripsaw—Guabds. 

Decedent  was  injured  by  being  struck  hy  a 
board  which  kicked  back  aa  be  was  passing  it 
through  a  ripsaw  in  defendant's  factory.  De- 
fendant had  provided  the  machine  with  a  hood, 
but  this  was  cumbersome  and  inadequate  and 
could  not  be  used  on  polished  wood  on  which  de- 
cedent was  working  at  the  time.  The  saw  was 
not  equipped  with  a  spreader,  which  would  have 
prevented  the  injury.  Held  that  whether  the 
guard  provided  under  such  circumstances  con- 
stituted a  compliance  with  factory  act  (Rem.  & 
Bal.  Code,  {  6587),  requiring  the  employer  to 
provide  and  maintain  m  use  reasonable  safe- 
guards, was  for  the  jury. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  It  1003/1006,  1008. 1010- 
1015,  1017-1033.  1086-104^  l<Hi  1046-1050; 
De«.  Dig.  S  286.*] 

3.  Mabtbb  and  Sebvant  U  286*)— Injubies  to 
Sbbvant — Factobt  Act  —  Compliakce  — 
Question  vob  Jubt. 

Except  in  unusual  casM,  where  the  minds  of 
reasonable  men  could  not  differ,  whether  an  em- 
ployer has  complied  with  factory  act  (Rem.  & 
Hal.  Code,  |  6687),  requiring  the  emploj-er  to 
provide  and  maintain  in  use  reascmable  safe- 
guards where  it  is  practicable  to  guard  tbe  ma- 
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cbineiy  with  which  an  empIoT^  la  liable  to  come 
in  contact,  Is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dir  11  1001,  1006,  1008.  lOlfr- 
1016,  1017-103S,  lCiO8-1042,  1044,  loSt-1060: 
Dec.  Dig.  t  2S6.»] 

4.  Habteb  aud  Sebtaht  (8  276*)— Injitbcks  to 

SEBVAKiv-PRosncATa  Cause. 

Decedent,  while  workfog  in  defendant's  fac- 
tory, was  injured  by  a  board  being  kicked  back 
from  a  ripsaw  as  be  was  passing  it  through  the 
saw.  No  one  saw  the  accident,  bnt  men  of  large 
experience  testified  that  if  the  board  had  not 
been  pinched,  but  had  merely  fallen  on  the  saw, 
it  would  not  have  been  thrown  with  sufficient 
force  to  cause  a  serioas  injury,  and  that  the 
pinching  would  have  been  avoided  by  providing 
a  spreader  back  of  the  saw.  Held,  that  it  suffi- 
ciently appeared  that  the  board  pinched  against 
the  saw,  that  tiiis  was  the  proximate  cause  of 
the  injury,  and  that  tbe  cause  of  the  accident 
WIS  not  mere  matter  of  speculation  or  conjec- 
ture in  that  it  might  have  been  as  well  caused 
by  decedent  negligently  allowing  the  board  to 
catch  the  saw. 

[Ed.  Note. — For  other  cases,  see  Bfaster  and 
Servant,  CenL  Dig,  |i&  950-852,  954,  950.  070^ 
978;  Dec  Dig.  r276.*l 

Ifoont,  J.,  dissentiiv- 

En  Banc.  Appeal  from  Superior  Court. 
King  County;  Wilson  E.  Gay,  Judge. 

Action  by  Klrsttne  Jensen,  as  admlnlstra- 
trU  of  the  estate  of  Martin  Jensen,  deceased, 
against  the  Shaw  Show  Case  Company.  Judg- 
ment for  defendant,  and  plalntlfF  appeaia 
Reversed,  with  directions. 

Martin  J.  Land,  of  Seattle,  for  appellant 
Joba  F.  Hartman,  of  Seattle^  for  respondent 

GOSE,  J.  This  action  is  brought  to  re- 
cover damages  under  the  factory  act  (Rem. 
k  Bal.  Code,  8  6587  et  seq.).  The  husband  of 
the  plaintiff  administratrix  sustained  an  in- 
Jury,  from  which  he  died  two  days  later, 
while  operating  a  circular  ripsaw  In  the  fac- 
tory of  the  defendant  company.  He  was  a 
cabinet  maker  and  accustomed  to  the  use  of 
saws.  There  were  two  saws  in  the  factory, 
one  a  trimmer  or  cut-off  saw  and  tbe  other 
a  ripsaw.  He  was  engaged  in  cutting  pan- 
els to  an  exact  size,  and  -while  thus  en- 
gaged, and  when  the  saw  had  passed  through 
the  panel  or  Just  as  It  was  about  to  do  so, 
the  board  kicked  back  and  struck  blm  in  the 
abdomen.  At  the  close  of  the  plaintitTs  te»- 
tlmoDy  the  defendant  moved  for  a  nonsuit, 
which  was  denied,  and  at  the  close  of  all 
tbe  testimony  defendant  moved  for  a  direct- 
ed verdict,  which  was  also  denied.  There 
was  a  Terdlct  (tor  the  plaintiff.  Following; 
the  return  of  the  verdict  the  defendant  mov- 
ed for  a  judgment  non  obstante  and  In  tbe 
alternative  for  a  new  trial.  The  motion  for 
new  trial  was  denied,  and  the  motion  for  a 
Judgment  non  obstante  was  granted,  wbere- 
npon  a  Judgment  was  entered  in  the  defend- 
ant's favor.  Plaintiff  has  appealed. 

The  testimony  submitted  by  the  appellant 
tends  to  prove  that  the  respondent  fiiiled  to 
provide  a  practicable  or  efBdent  safeguard 
for  the  protection  of  Its  workmen  while 


operating  the  ripsaw ;  that  the  only  practica- 
ble guard  Is  a  spreader  or  splitter,  an  upright 
piece  of  st%el  fastened  to  tbe  saw  table  a  few 
Inches  back  of  the  saw.  Tbe  purpose  of  this 
appliance  is  to  spread  the  board  so  that  It 
will  not  pinch  the  saw.  The  testimony  Is  to 
tbe  effect  that  kickbacks  come  from  pinch- 
ing ;  that  is,  that  the  saw  picks  up  the  ma- 
terial and  throws  It  toward  the  workman. 
Several  witnesses  testified  'that  with  a 
spreader  the  Injury  could  not  bare  happened. 
The  rfflpondent  had  installed  a  guard  over 
its  saws,  which  had  been  ai^roved  by  the 
commlsslouer  of  labor  whose  certificate  It 
produced  and  filed  as  an  exhibit  The 
guard  provided  Is  a  hood  made  of  woveii 
wire,  hang  upon  gas  pipe  saspended  from  tbe 
ceiling,  to  be  lowered  and  adjusted  by  the 
workmen,  ^e  Jury  ins^cted  the  factory 
during  tbe  trial  and  wattled  an  operator 
put  a  panel  throi^  the  saw  with  and  with- 
out the  use  of  the  hood. 

The  first  proportion  advanced  by  the  re- 
spondent to  sustain  tbe  Judgment  is:  "(a)  If 
a  good  and  safilcimt  guard  Is  famished  for 
a  machine  and  a  workman  skilled  in  the 
business  of  using  the  madiine  is  Instmcted 
to  use  the  guard  by  tbe  employer,  but  does 
not  use  it,  thra  is  the  workman  injured  on 
the  machine  guilty  of  contributory  n^- 
gence  whoi  said  injar^i  could  not  have 
banned  had  tbe  guard  been  usedr' 

[1]  The  crucial  question  is:  Who  shall  de- 
termine the  Huffldency  of  the  guard?  The 
Constitution,  art  1,  f  21.  provides  that  the 
right  of  trial  by  Jury  "shall  remain  invio- 
late." This  provision  is  pr^nant  with  mean- 
ing. Tbe  courts  have  no  right  to  trendi  up- 
on the  province  of  the  Jury  upon  questions 
of  fact  It  la  only  where  there  is  no  evi- 
dence, either  direct  or  drcumstandal,  which 
warrants  the  verdict  of  the  Jury  that  tbe 
courts  may  Interfere.  In  proper  cases  the 
jury  is  an  arm  of  tbe  court;  its  province  is 
to  find  the  facts;  and  the  province  of  the 
court  Is  to  declare  the  law." 

[2]  A  numt)er  of  witnesses  testified  that 
the  guard  provided  was  cumbersome  and 
inadequate;  tliat  it  could  not  be  used  upon 
polished  wood  such  as  the  deceased  was 
working  upon  at  the .  time  he  sustained  the 
injury.  The  reason  assigned  is  ttiat  It  would 
scratch  the  wood.  Witnesses  also  testified 
that  the  hood  was  never  used,  and  that  the 
respondent's  foreman  admitted  its  imprac- 
ticability. They  further  testified  that,  had  a 
spreader  or  splitter  been  used,  there  could 
have  been  no  pinch ;  hence  no  kickback  and 
no  injury.  Upon  these  facts  It  was  clearly  a 
question  for  tbe  Jury  whether  the  guard  pro- 
vided complied  with  the  factory  act  The 
Legislature  could  have  provided  that  the 
certificate  of  the  labor  commissioner  as  to 
the  sufficiency  of  the  guard  would  be  con- 
clusive, but  it  did  not  do  so.  It  made  It 
simply  prima  facie.    Rem.  ft  Bal.  Code,  } 
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6693.  In  other  words,  It  left  the  question  of 
the  snfficiency  of  the  guard  to  be  determined 
by  the  Jury,  like  other  questions  in  the  case. 
The  factotr  act  (Rem.  &  BaL  Code,  f  6587) 
requires  the  employen  who  operates  a  fac- 
tory to  "provide  and  mnlntaln  in  use"  rea- 
sonable safeguards  where  it  la  practicable 
to  guard  the  machinery  with  which  an  em- 
ploye is  "liable  to  come  in  contact"  while  in 
the  performance  of  his  duty. 

[S]  Except  In  mmsual  cases,  such  as  where 
the  minds  of  reasonable  men  could  not  differ, 
it  is  for  the  Jury  to. determine  whether  the 
employer  has  compiled  with  the  proTlslons  of 
this  act  Benner  t.  Wallace  Lumber  &  Mfg. 
Co.,  55  Wash.  679,  105  Pac  145;  Young  t. 
Aloha  Lumber  Co..  63  Wash.  600, 116  Pac.  4; 
Voeberg  v.  Michigan  Lumber  Co.,  46  Wash. 
670,  88  Pac.  168;  Noren  t.  Larsen  Lumber 
Co.,  46  Wash.  241,  89  Pac.  563 ;  Boyle  v.  A. 
&  M.  Lumber  Co..  46  Wash.  431.  90  Pac.  433; 
Tergeson  v.  Robinson  Mfg.  Co.,  48  Wash.  294, 
93  Pac  428.  The  respondent  relies  on  Daf- 
fron  T.  Majestic  Laundry  Co.,  41  Wash.  65, 
82  Pac.  1089,  Johnston  v.  Northern  Lumber 
Co.,  42  Wash.  230,  84  Pac.  627,  and  Bums 
T.  LeudinghauB,  65  Wash.  448,  118  Pac.  305. 
In  the  Daifron  Case  the  court  said:  "The 
law  is  well  settled  that,  where  an  employer 
places  a  guard  sufficient  to  protect  against 
all,  dangers  reasonably  to  be  anticipated,  he 
is  not  guilty  of  negligence  because  the  guard 
fails  to  protect  against  an  unforeseen  danger 
against  which  It  was  not  intended  as  a  pro- 
tection." The  same  view  Is  announced  in  the 
Johnston  Case.  In  the  Bums  Case  the  ma- 
jority of  the  court  were  of  the  opinion  that 
the  saw  had  been  guarded  in  the  only  way  In 
which  it  could  have  been  guarded.  An  ex- 
amination of  these  cases  will  show  that  they 
are  sul  generis  upon  the  facts,  and  that  they 
do  not  impinge  upon  the  general  rule  as  we 
hare  announced  it ;  1.  e.,  that  except  In  un- 
usual cases  the  question  of  the  sufficiency  of 
the  guard  must  be  determined  by  the  jury. 
This  view  is  made  prominent  in  the  Young 
Case,  where  the  court  said:  "The  court 
seems  also  to  have  held  that  appellant  as- 
sumed all  the  risks  of  working  at  the  saw,  be- 
cause he  had  been  properly  instructed  and 
knew  something  of  machinery.  This  was  not 
ground  for  a  nonsuit,  if  In  flact  the  guard  in 
use  was  not  a  reasonably  safe  one  and  a 
reasonably  safe  guard  was  practicable,  and 
if  In  fact  the  appellant  would  not  have  been 
Injured  had  a  reasonably  safeguard  been  us- 
ed.  These  were  questions  for  the  jury." 

[4]  The  next  proposition  suggested  by  coun- 
sel for  the  respondent  is:  "(b)  When  an  in- 
jury to  a  workman  occurs  which  might  have 
happened  in  one  of  several  ways,  but  there 
la  no  evidence  as  to  how  it  occurred,  then  is 
negligence  imputable  to  the  employer  be- 
cause of  such  accident  when  a  saw  was  being 
used  without  the  knowledge  of  the  employer 
and  without  the  workman  adjusting  a  guard 
for  his.  own  protection,  which  guard  would 
liave  fully  protected  tdm;   the  woi^an 


knowing  all  the  dangers  and  the  risks  of  the 

employment?" 

The  su^estlon  that  the  guard  was  suf- 
ficient has  been  sufflclently  met  No  one  saw 
the  accident ;  and  hence  it  la  argued  by  the 
respondent  that  It  is  a  matter  of  speculation 
and  conjecture  as  to  whether  the  panel  was 
pinched  and  thrown  back  by  the  saw  or 
whether  the  deceased  picked  it  up  and  neg- 
ligently allowed  it  to  catch  the  saw.  The  vice 
of  this  argument  lies  In  this:  That  men  of 
large  experience  in  such  work  testified  that, 
if  the  board  had  not  been  pinched  but  had 
mer^y  fallen  upon  the  saw,  it  would  not 
have  been  thrown  with  snfficl«it  force  to 
cause  a  serious  Injury.  The  suggestion  is 
subject  to  another  criUdsm.  There  was 
abundant  evidence  to  warrant  the  jury  In 
finding  that  the  death  of  the  deceased  was 
caused  by  the  panel  pinching,  and  that  the 
pinch  was  due  to  the  failure  of  the  respond- 
ent to  furnish  a  suitable  guard.  Again, 
negligence  is  never  presumed  but  must  be 
proven.  It  would  be  goliu;  altogether  too  for 
to  say  that  a  verdict  Is  based  upon  specula- 
tion or  conjecture  where  the  negUgecce  of 
the  employer  Is  shown,  and  that  negligence 
Is  of  such  a  character  as  to  produce  the  in- 
jury In  controversy,  and  where  to  overthrow 
the  verdict  the  court  would  be  required  to 
presume  that  the  workman  was  himself 
guilty  of  negligence.  There  was  ample  evi- 
dence to  Justify  the  Inference  that  the  board 
pinched  as  it  passed  through  the  outer  edge 
of  the  saw  and  was  thrown  against  the  de- 
ceased with  such  violence  *aa  to  cause  lUs 
death. 

The  respondent,  to  sustain  this  contention, 
relies  upon  the  case  of  Peterson  v.  Union 
Iron  Woi^s,  48  Wash.  606,  93  Pac.  1077.  In 
that  case  a  [dece  of  board  was  found  after 
the  accident  near  where  the  operator  would 
ordinarily  stand  In  the  discharge  of  his  duty. 
The  board  had  some  marks  upon  it,  Indicat- 
ing that  It  might  have  been  caught  by  the 
teeth  of  the  saw  and  hurled  against  the  de- 
ceased. The  court  said  that  these  were  the 
only  facts  or  circumstances  tending  even  re- 
motely to  show  the  cause  of  the  accident  or 
how  It  happened.  In  this  case,  as  we  hsre 
already  said,  men  of  large  experience  testi- 
fied that  tlie  marks  upon  the  board  indicated 
to  an  experienced  man  that  the  panel  pindi- 
ed  and  was  thrown  upon  the  saw,  and  that 
the  marks  excluded  the  inference  that  tbe 
workman  himself  brought  the  panel  in  con- 
tect  with  the  top  of  the  saw.  In  the  Young 
Case,  supra,  in  answer  to  a  similar  conten- 
tion, this  court  said:  "When,  from  all  the 
circumstances  developed  by  the  evidence,  it 
becomes  reasonably  apparent  that  the  Injury 
occurred  because  of  an  Insufficient  guard, 
then,  in  the  absence  of  contradictory  evi- 
dence, a  nonsuit  should  not  be  granted  for 
lack  of  direct  evidence  showing  just  how  It 
occurred.  There  Is  no  valid  reason  why  the 
same  rule  should  not  apply  in  sudi  a  case  as 
In  cases  where  the  master  has  failed  to  la- 
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struct  the  operator  and  warn  him  of  the  dan- 
ger. 'Where  the  contact  Is  Involuntary  or 
accidental,  the  (in)ablUty  of  the  party  to  ful- 
ly explain  how  the  accident  happened  should 
not  be  deemed  conclnslve  against  him.'  Yon 
Postel  T.  Lake  Sammamish  Shingle  Co.,  61 
Wash.  261,  96  Pac.  665." 

Without  encroadilDg  upon  the  constitu- 
tional guaranty  of  trial  by  Jury,  this  court 
cannot  say  either  that  the  guard  furnished 
by  the  r^FiJondent  was  adequate  or  that 
there  is  neither  evidence  nor  Jostiflable  in- 
ference of  Bnffldent  valne  to  sastain  the  ver- 
dict 

The  Judgment  is  reversed,  with  directions 
to  enter  a  Judgment  upon  the  verdict 

CROW,  C.  J.,  and  ELLIS,  MAIN,  PARK- 
ER,  and  F.ULLERTON,  JJ.,  concur. 
MOUNT,  J.,  dissents. 


SCHNBIDBB  v.  BIBSB6BB. 
(Supreme  Conrt  <a  Washington.    Dec  8,  1913.) 

1.  Husband  aitd  Wrra  ^1*)— Aonon— 

Under  Bern,  ft  BaL  Code,  1 181,  providing 
that,  when  a  married  woman  u  the  party  to 
ao  actioo,  ber  husband  must  be  joined,  except 
in  actions  concerning  her  separate  property, 
tvhea  the  action  is  between  husband  and  wife, 
and  when  the  wife  Is  living  separate  and  apart 
from  her  husband.  In  a  married  woman's  action 
for  damages  for  an  indecent  assault,  resulting 
in  a  miscarriage,  the  husband  was  a  necessary 
pari;,  and,  where  the  complaint  showed  that 
she  was  a  married  woman,  a  demurrer  because 
of  the  husband's  nonjoinder  should  have  been 
sustained. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  M  707,  862-806,  968,  973, 
97CH  ;  Dec  Dig.  ff  221.»] 

2.  hcsband  and  wife  (s  221*)  —  action — 
Pabties— "Living  Sepakati  and  Apabt." 

Under  Hem.  &  Bal.  Code,  S  181,  providing 
that,  when  a  married  woman  is  a  party  to  an 
actioD,  her  husband  must  be  Joined  with  her, 
except  in  the  case,  among  others,  when  she  is 
Ufin^  separate  and  apart  from  the  husband, 
a  wife  was  not  "living  separate  and  apart 
from  ber  husband  at  the  time  of  an  assault 
upon  her,  though  she  was  at  the  time  residing 
with  her  parents  and  had  been  for  about  two 
weeks,  where  a  week  subsequent  thereto  she 
returned  to  her  husband's  home,  where  she 
remained,  excepting  for  a  temporary  absence 
while  in  a  hospital,  until  she  commenced  an 
actbn  for  divorce,  since  her  absence  from  the 
husband  was  of  a  temporary  nature,  and  to 
constitate  a  living  separate  and  apart  within 
the  meaning  of  the  statute  there  must  be  an 
abaadonment  or  desertion  by  one  of  the  parties, 
or  a  separation  which  is  intended  to  be  final. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  J8  707,.  802-806,  968,  973, 
9761^;  Dec  Dig.  f  221.*] 

&■  HUSBARD  AND  WiFK  (|  260*)— COUUDNITT 

PaoraaTT- What  OowBTiTunca. 
A  cause  of  action  for  an  indecent  assault 
upon  a  married  woman,  resulting  in  a  mis- 
carriage, arising  during  the  existence  of  the 
iDBrriage  was  ccnnmunity  property,  since  it 
^  not  acquired  by  the  wife  by  gift,  devtoe, 
or  tailieritaan,  and  the  community  status  of 


property  is  determined  and  fixed  at  the  time 
the  property  Is  acQUired. 

[Bd.  Note^For  otiier  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  912;  Dec.  Dig.  «  260.*] 

4.  Husband  ahd  Wii»  (|  270*)— GoHUinnTT 
Pbopbbtt  —  DiBSOLimoir  of  CoHHunrrr— 

Eftect. 

Where  a  cause  of  action  for  an  assault 
on  a  married  woman  which  constituted  com- 
munity property  was  not  awarded  to  the  wife 
by  a  subsequent  divorce  decree,  it  became  the 
common  property  of  the  husband  and  wife,  and 
ao  action  thereon  could  not  be  maintained 
the  wife  alone. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Di  H  96&^  978-984,  988; 
Dec  Dig.  i  27a'^ 

FullertOD,  3^  dissenting. 

Departmmt  2.  Appeal  from  Superior 
Court,  Chehalls  County;  Ben  Sheeks,  Judge. 

Action  by  Alary  Schneider  against  John 
Blberger.  Judgment  for  plaintUT,  and  de- 
fendant appeals.  Reversed. 

W.  H.  Abel  and  Geo.  D.  Abel,  both  of  Ho- 
quiam,  for  appellant.  Conway  &  Snider  and 
Taggart  &  FhilUps,  all  of  Aberdeen,  for  re- 
spondent 

MOBBIS,  J.  [1  ]  The  amended  complaint 
in  this  action  sought  to  set  up  a  cause  of  ac- 
tion baaed  upon  an  Indecent  aaaanlt  by  ap- 
pellant ugm  respondent.  Ksnltlng  in  a  mla- 
carrlagew  Hie  first  -paragraidt  of  the  amend- 
ed complaint  alleged  "ttiat  on  or  alwnt  June 
16,  1911,  plaintiff  was  a  matEied  woman  re- 
siding at  the  home  of  her  parents.  *  •  •  " 
To  tills  complaint  a  demurrer  was  interposed, 
pleading  a  d^ect  of  parties  plaintiff  and  in- 
Buffldency  of  facts  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  to 
which  ruling  exception  was  taken.  The  trial 
resulted  In  verdict  and  judgment  for  re- 
spondent, from  which  this  appeal  wbb  takea. 

The  error  upon  which  appellant  most 
strongly  rellea  Is  the  ruling  of  the  court  be- 
low upon  the  demurrer.  It  seems  clear  to  us 
that  this  ruling  was  erroneous.  The  amend- 
ed complaint  alleging  that  plaintiff  was  a 
married  woman  at  the  time  of  the  assault, 
the  cause  of  action  arising  therefrom,  and 
the  damages  recoverable  therefor  were  clear- 
ly Bucb  as  to  make  the  husband  a  necessary 
parl7  to  the  action.  Hawkins  t.  Front 
Street  Cable  By.  Co.,  8  Wash.  B&2,  28  Pac. 
1021,  16  L.  B.  A.  808,  28  Am.  St  Rep;  72 ; 
Davis  v.  Seattle,  87  Wash.  228.  79  Pac.  784 ; 
Matthews  T.  Spokane,  60  Wash.  107,  96  Pac. 
827 ;  Maynard  v.  Jefferson  County,  G4  Wash. 
351,  108  Paa  418;  Magnusson  v.  O'Dea,  13S 
Pac.  640. 

[2]  Section  181,  Bern.  A  Bal.  Code,  pro- 
vides that,  when  a  married  woman  is  a  par- 
ty, her  husband  must  be  joined  with  ber,  ex- 
cept (1)  In  actions  concerning  her  separate 
property,  <2)  when  the  action  Is  between  hus- 
band and  wife,  and  (3)  when  the  wife  is  liv- 
ing separate  and  apart  from  tlie  husband. 
No  allegation  of  tlie  amended  complaint 
brought  the  cause  of  action  within  these  ex< 
ceptions.  Bespondent  contends  that  the  com- 
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plaint  should  be  regarded  as  amended  to 
comply  with  the  proof,  and  that  the  i)roof 
shows  that  at  the  time  the  cause  of  action 
arose  respondent  was  living  separate  and 
apart  from  her  husband,  and  hence  could 
maintain  the  action  in  her  own  name.  It 
might  be  answered,  first,  that  this  Is  not  a 
suit  in  equity,  and  hence  equitable  rules 
should  not  obtain.  Seeking,  however,  to 
avoid  rather  than  to  assert  any  technical  rul- 
ing, we  have  read  the  evidence,  and  hold  that 
respondent  there  fails  to  show  that  she  was 
living  separate  and  apart  from  her  hnsband. 
She  testifies  that  on  June  15,  1911,  the  time 
of  the  allied  assault,  she  had  been  residing 
with  her  parents  for  about  two  weeks,  and 
that  a  week  subsequent  to  the  assault  ahe  re- 
turned to  hec  husband's  home,  where  she  re- 
mained until  she  went  to  a  hospital  for  an 
operation;  that  she  returned  to  her  hus- 
band's home  from  the  hospital,  and  remained 
with  lilm  until  she  commenced  an  action  for 
divorce,  the  complaint  In  which  was  verified 
August  19,  1911.  These  facts  do  not  estab- 
lish a  living  "separate  and  apart"  within  the 
meaning  of  the  statute.  How  can  it  be  said 
that  on  June  19th  the  wife  was  living  sepa- 
rate and  apart  from  her  husband,  when, 
within  a  few  days  thereafter,  she  returns  to 
him  and  resumes  marital  relations?  The  re- 
turn within  a  few  days  -shows  Uiat  the  ab- 
aeaee  from  the  husband  was  of  a  temporary 
nature.  Sndi  an  absence  does  not  constitute 
a  "living  separate  and  apart."  Such  a  situa- 
tion can  only  arise  where  there  la  an  aban- 
donment or  desertion  by  the  husband  or 
wife,  or  a  separation  which  was  intended  to 
be  final.  Tobin  v.  Oalvin,  40  CaL  34 ;  Lamb 
V.  Hail)augh,  lOS  OaL  680.  89  Pac.  66;  Hum- 
phrey T.  Pope,  m  OaL  253,  54  Pac.  847. 
The  return  to  the  husband's  home  and  re- 
maining there  until  the  commencement  of 
the  divorce  proceedtngs  negatives  the  re- 
quirement of  the  statute,  and  clearly  es- 
tablishes that  on  June  I5th  there  had  been 
no  abandonment  by  elt^r  husband  or  wife, 
and  no  intention  on  the  part  of  the  wife  to 
pennanently  live  apart  from  tiie  hnsband. 

[3]  It  is  suggested  by  respondent  that,  as 
the  communis  bad  been  dissolved  by  the 
divorce  decree  prior  to  the  commencement  of 
this  action,  the  respondent  had  no  hnsband 
to  join  in  the  action.  The  divorce  did  not 
change  the  situation  so  tar  as  proper^ 
rights  were  concerned.  The  cause  of  action 
having  arisoi  during  the  existence  of  the 
community,  tlie  damages  would  be  communi- 
ty property,  aa  the  community  status  of 
property  is  determined  and  fixed  at  the  time 
the  pn^rty  Is  acquired.  Katterfaagen  v. 
Neister,  134  Pac  6^.  Brapondent  did  not 
iwssess  this  right  of  action  at  the  time  of  her 
marriage;  neither  did  she  acquire  it  by  gift, 
devise,  or  inheritance,  and,  as  all  other  prop- 
erty acquired  by  a  married  woman,  except 
the  Issues  and  profits  of  separate  property, 
is  community  property,  it  follows  that  the 


right  of  action  and  the  damages  recoverable 
were  community  property.  Abbott  v.  Weth- 
erby,  6  Wash.  607,  33  Pac.  1070,  36  Am.  St. 
Rep.  176. 

[4]  The  respondent  could  have  Imd  tMa 
cause  of  action  awarded  to  her  in  the  divorce 
decree  had  she  submitted  it  to  the  cooit; 
but,  not  having  done  so,  its  character  Ig  not 
disturbed  by  the  decree.  The  commonltj 
havii^  been  dissolved,  there  can  now,  of 
course,  be  no  community  property  strict 
speaking;  but  such  property  as  was  com- 
munity property  prior  to  the  decree  and  not 
disposed  of  thereby  would  become  common 
property.  In  which  husband  and  wife  would 
retain  all  the  interest  vested  in  them  prior 
to  the  decree.  Ambrose  v,  Moore,  46  Wash. 
463,  90  Pac.  588,  11  L.  R.  A.  (N.  S.)  103: 
Barkley  v.  American  Sav.  B^nk,  61  Wash. 
415, 112  Pac.  495.  So  that,  whether  the  caase 
of  action  and  the  damages  recoverable  be 
now  regarded  as  community  or  common  prop- 
erty, the  necessity  for  Joining  the  husband 
in  the  action  would  be  tlte  same. 

For  these  reasons,  we  hold  the  cmnplalnt 
cannot  sustain  the  Judgmoitt  and  the  judg- 
ment is  reversed. 

GROW,  0.  J.,  and  MOUNT  and  PARKER, 
JJ.,  concur. 

FULLBRTON,  J.  Hie  wrong  here  com- 
mitted, if  any,  was  an  "unjust  usurpation 
of  the  wife's  natural  rights,"  and,  in  my 
opinion,  she  may  mainteln  an  action  therefor 
in  her  individual  name  under  section  5926  of 
the  Oode  (Rem.  &  BaL). 


McDONAIiD  V.  NEW  WORLD  IJFB  IN^CO. 
(Supreme  Conrt  of  Washington.  Dec.  2, 1918.) 

1.  EVIOSNCE  (S  370*)— ACTIOK  AOAINBI  FBIK- 

ciPALr— Admission  or  Evidencb. 

In  an  action  egainat  an  insurance  companf 
for  commisaion  for  sellii^  capital  stock,  print- 
ed matter  purporting  to  have  been  issued  b; 
defendant  was  not  admissible  against  it  in  the 
absence  of  proof  that  defendant  authorized  the 
issuance  of  the  printed  matter. 

[Ed.  Note.— Pop  other  cases,  see  Evidence, 
Cent  Dig.  «  1538, 1559, 1560, 1562-1578,  llSffii; 
Dec  Dig.  S  370.*] 

2.  Evidence  (g  817*)— Heabsat. 

Evidence  that  another,  who  was  not  con- 
nected with  defendant  corporation,  told  plaintitf 
that  certain  printed  matter  exploiting  the  bari- 
ncss  of  defendant  insurance  company  was  is- 
sued by  defendant,  wua  liearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1174-1192;  Dec.  Dig.  i  317.»1 

3.  Pbincipal  and  Agent  (J  184*)- Liabilitt 
or  Pbikcipal-Waiveb— Action  Aoaiksi 
Agent. 

One  who,  with  fall  knowle^  of  the  ma- 
terial facts,  including  the  existence  of  the  agen- 
cy, elected  to  hold  the  agent  liable,  thereby  dis- 
charged the  principal. 

[Ed.  Note.— For  other  cases,  see  Prlndpal 
and  Agent,  Cent.  Dig.  SS  701-703;  Dec;  Dig-  i 
184.*] 
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4.  Tan,  (I  2S2*)— iNSTBUcnoHS— Appuca- 

BnJTT  TO  BVIDBNCB. 

If  tbere  was  evideoce  making  the  reqaest- 
ed  inatroction  applicable,  the  Supreme  (3ourt 
ca&QOt  say  that  it  was  error  to  give  the  In- 
straction  on  the  gronnd  that  the  Jury  might 
hare  found  the  facta  o^erwiie. 

lEd.  Note.— For  other  caae^  aee  Trial,  Cant 
Dig.  il  506,  586-812;  Dec.  1%  S  2S2J^ 

Department  2.  Appeal  from  Snperior 
Conrt,  King  County ;  Everett  Smith.  Judge. 

Aedmi  by  D.  P.  McDonald  against  the  New 
World  Life  lonirance  Company.  From  a 
Judgment  for  plalntlfl,  defendfuit  appeals. 
Reversed,  and  new  trial  granted. 

T.  A.  B.  lAlly,  John  D.  Carmody.  and  Pat 
U.  Tammany,  all  of  Seattle,  for  appellant 
JomeB  T.  Lawler  and  William  H.  Buma, 
both  of  Seattle,  for  respondent 

MORRIS,  J.  Ajipeal  firom  a  Judgment 
baaed  upon  a  ve^lct  In  an  action  wtme  it  la 
sou^t  to  reooTor  oranmlBaions  dalmed  to  be 
due  tenn  appellant  nponaaBle  of  Its  caidtal 
BtocA  The  aetton  was  brought  as^nst  the  ap- 
pellant and  the  Columbia  Finance  Company. 
The  finance  company,  however,  was  not  serv- 
ed. The  Uieorr  of  the  respondmt  is  tbat  the 
finance  company  was  the  authorized  agent 
of  the  insurance  ooavpaay  tot  tb»  sale  of  the 
stock,  and  that  as  sndi  employed  him,  and 
that  acting  onder  sncb  employment,  he  sold 
the  stock  on  which  tlie  commission  Is  claw- 
ed. 1^  aivellant  contends  ttiat  respondent 
was  not  its  agent  in  the  sale  of  the  stock, 
but  repress  ted  the  finance  company  and  It 
al(me,  and  that  the  latter  company  is  re- 
sponsible  to  bim  for  his  commission.  Hav- 
ing reached  the  conclusion  that  the  Judgment 
must  be  reversed,  we  will  make  only  such 
reference  to  the  facts  as  is  necessary  to  a 
proper  understandli^  of  onr  views  on  the 
pcrint  submitted. 

[1}  Error  is  claimed  In  the  admission  of 
certain  exhibits,  consisting  of  printed  matter 
giving  an  outline  of  the  Intention  of  the  in- 
Borance  company,  which  was  a  new  organiza- 
tion Just  embarking  In  the  writing  of  life  in- 
surance, as  to  its  plan  of  operation,  the  nine 
of  its  stock  as  an  Investment  a  personal  ref- 
erence to  each  of  its  officials,  and  copies  of 
letters  purporting  to  have  been  written  by 
various  well-known  gentlemen,  commending 
the  insurance  company  as  an  investment  fea- 
ture. These  exhibits  were  introduced  as 
binding  upon  appellant  without  any  prelimi- 
nary proof  of  their  authorization  or  Issn- 
BQce  by  appellant  The  respondent  testified 
that  some  of  these  exhibits  were  banded  him 
by  a  Mr.  Gorman,  who  is  not  claimed  to  have 
any  connection  with  appellant  Others  were 
Kat  him  by  mail  from  Spokane.  It  Is  ad- 
mitted that  Spokane  Is  the  home  office  of  ap- 
pellant It  is  also  the  home  office  of  the 
finance  company  and  of  a  Mr.  Harding,  who 
was  the  person  through  whom  respondent 
first  became  interested  in  the  sale  of  the 


stock  and  whose  connection  wlQi  the  Insnr^ 
ance  company  was  one  of  tbe  Issues  In  the 
case ;  ree^ndent  claiming  be  was  acting  for 
the  appellant  while  appellant  claims  Hard- 
ing was  acting  solely  for  the  finance  compa- 
ny. We  tberefore  tblnk  that,  if  deemed  ma- 
terial, in  order  to  make  these  exhibits  ad- 
missible as  against  appellant  there  should 
have  be«i  some  proof  from  which  Oie  Jury 
could  find  that  they  were  anttaorlzed  or  Is- 
sued by  appellant  or  that  in  some  way  ap- 
pellant had  become  responsible  for  tb^r  ex- 
istence.  Atchison,  T.  &  S.  F.  B.  Co.  v.  Gm- 
zon,  81- Kan.  718,  S  Pac.  520;  Berry  r. 
Mathewes.  7  Ga.  457;  Brayley  r.  Kelly,  25 
Minn.  160. 

[2]  Respondent  seeks  to  bind  appellant  by 
testifying  that  Mr.  Harding  toid  him  that  tbe 
exhibits  came  from  appellant.  It  seems  to 
us  something  more  than  this  hearsay  evi- 
dence and  the  mailing  of  the  exhibits  from 
Spokane  was  necessary,  and  that  it  would  be 
a  comparatively  easy  matter  to  show,  if  snch 
were  the  fact  that  appellant  either  author- 
ized or  Issued  the  exhibits.  Tbe  ruling  here 
made  Is  not  Intended  to  apply  to  all  tbe  ex- 
hibits, as  some  of  them  were  admissible  upon 
tbe  proof  sobsequently  made  from  which  au- 
thorization might  be  Inferred.  Others,  how- 
ever, were  admitted  without  any  preliminary 
proof  or  any  fact  from  which  authorization 
could  be  inferred.  Our  ruling  is  Intended  to 
apply  to  those  exhibits  only  which  fiill  with- 
in the  latter  class. 

[3]  Appellant  contended  that,  knowing  that 
tbe  finance  company  was  the  selling  agent  of 
the  Insurance  company,  respondent  had  elect- 
ed, prior  to  the  commencement  of  this  action, 
to  hold  the  finance  company,  and  In  support 
of  this  contention  requested  the  court  to  In- 
struct the  Jury  that;  "If  yon  find  from  the 
evidence  In  this  case  that  the  plaintiff,  with 
full  knowledge  of  the  facts,  had  elected  at 
some  time  prior  to  hold  Columbia  Finance 
Company,  a  corporation,  liable  for  his  com- 
mission, you  shall  return  a  verdict  for  de- 
fendant New  World  Ufe  Insurance  Com- 
pany." The  request  was  denied.  This  we 
think  was  error.  If  respondent  with  full 
knowledge  of  the  facta  material  to  Ms  rights, 
elected  to  hold  the  agent,  he  thereby  dls- 
charged  the  principal.  Landers  t.  Foster,  34 
Wash.  674.  76  Pac.  274. 

[4]  Respondent  contends  that  these  two 
companies  were  one  and  the  same,  and  that 
there  could  be  no  election.  We  are,  how- 
ever, dealing  with  facts,  and  cannot  say  how 
the  Jury  might  have  determined  this  ques- 
tion. It  is  enough  to  find  testimony  making 
the  requested  instruction  applicable  to  tbe 
facts  in  the  caa^  and  as  such  it  should  have 
been  given. 

Complaint  is  also  made  of  instruction  No. 
3.  We  are  not  satisfied  with  tbe  correctness 
of  this  instruction,  as  It  eliminated  appel- 
lant's theory  of  election  and  that  respondent 
was  In  the  employ  of  the  finance  company 
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□nder  contract  with  It  alime.  Bn^  Inaanradi 
as  for  the  errors  prevtonsly  treated  we  bare 
determined  to  reverse  the  Judgment,  It  pn^ 
abJS  will  not  be  necessary  to  go  into  the  mat- 
ter further. 

For  these  reasons  the  Jadgment  la  revised, 
and  a  new  trial  ordered. 

OBOW,  a  J.,  and  MOUNT,  FULLBBTON, 
and  PAIUCBB,  3J.,  concnr. 


ADAHS  r.  SIMPSON. 

(Snpreme  Coort  of  Waaliinfton.   De&  4t  191S.) 

Appbai.  Arm  Ebbob  (If  1006*)—IteTi«w— Ques- 
tion OF  Faot. 

Where  a  verdict  is  returned  on  conflictins 
evidence,  and  the  trial  court  denies  a  motion  for 
a  new  trial,  the  verdict  cannot  be  disturbed  on 
appeal,  even  thongh  the  Supreme  Court  may 
believe  it  to  be  against  the  weight  of  fb/^  «vi- 
den.ce. 

[Sd.  Note. — For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  ||  S86l>-387e,  S»48-m0; 
Dec.  IMg.  I  lOOB.*! 

Department  1.  Appeal  from  Superior  Oonrt, 
Pierce  County;  O.  M.  Eaeterday,  Judge. 

Action  by  Frank  Adams  against  Bobert 
SlmpfltHL  Judgment  for  plaintUF,  and  de- 
fendant appeals.  Affirmed. 

Leo  A  flaskett,  of  Tacoma,  for  appellant 

MAIN,  J.  This  action  was  brought  for 
the  purpose  of  recovering  money  alleged  to 
be  due  upon  a  contract  The  cause  was  tried 
to  the  court  and  a  Jury.  A  verdict  was  re- 
turned in  favor  of  the  plaintiff  In  the  sum 
of  $927.89.  Motion  for  new  trial  being  made 
and  overruled,  Judgment  was  entered  upon 
the  verdict  The  defendant  appeals. 

For  the  purpose  of  considering  the  only 
question  presented  iu>on  this  appeal,  a  detail- 
ed statement  of  the  facts  Is  unnecessary. 

The  only  point  contended  for  by  Uie  appel- 
lant Is  that  the  verdict  Is  against  the  weight 
of  the  evidence. 

The  evidence  was  confllctlnc.  There  Is 
substantial  evidence  to  support  the  verdict 
By  repeated  deddona  it  has  become  the 
settled  doctrine  ol  this  court  that,  where  a 
verffict  is  returned  upon  confllctlnc  evidence, 
and  the  trial  court  denies  a  motion  for  new 
trial,  the  verdict  cannot  here  be  disturbed, 
even  though  we  may  believe  the  verdict  was 
against  the  weight  of  the  evidence.  Warwick 
V.  Hltcblngs,  60  Wash.  140,  96  Pac.  960; 
Bennett  v.  Seattle  Elea  Co.,  66  Wash.  407, 
106  Paa  825;  Elncald  v.  Walla  WaUa  Val- 
ley Tr.  Co..  67  Wash.  S34,  106  Pac.  018,  136 
Am.  St  Rep.  982;  Meador  v.  Northwestern 
Gas  A  Elea  Co..  55  Wash.  47, 103  Paa  1107. 

l^e  Judgment  will  be  affirmed. 

OBOW,  a  J.,  and  ELLIS,  60SB,  and 
CHADWICEC,  JJ.,  concur. 


BADOYIGH  T.  FBENOH,  District  Judie. 

(No.  2,069.; 

(Supreme  Court  of  Nevada.   Oct  1.  1913. 
Beheariug  Denied  Dec.  8, 1918.) 

Apm^  and  Ebbob  (f  768*)— Bbvibw— Scope. 

The  Supreme  Court  may  determine  qnes- 
tiona  involved  in  a  case  before  it  though  not  dis- 
cussed by  counsel  in  their  briefs. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent:  Dig.  1 8093;  Dec.  Dig.  f  768.*] 

On  petition  for  reliearing.   Former  ded- 
ston  modified,  and  rehearing  denied. 
For  former  opinion,  see  186  Pac.  020. 

NORCROSS.  J.  Counsel  for  respondent,  in 
Mb  petition  for  rehearing,  express^  the  con- 
viction that  the  decision  in  this  case  "fore- 
shadows the  brealdng  down  of  rules  that 
have  long  been  a  part  of  our  law."  Com- 
ing from  one  whose  standing  at  the  bar  ea- 
titles  his  expressions  to  great  respect  we 
have  carefully  reviewed  the  opinion  with  the 
view  of  ascertalidng  v^ether  ther^  Is  ex- 
pressed any  new,  dangwona^  or  revolution- 
ary rule. 

The  opinion  comports  witli  the  recent  ded- 
Blon  in  Floyd  v.  Sixth  Judicial  District  Ooort, 
185  Pac  922,  No.  2070^  In  which,  in  eflMt 
we  held  that,  when  a  cause  or  matter  Is  prop- 
erly before  a  court  for  determination  upon 
the  merits,  an  ordw  to  dismiss  or  to  strike 
la  an  act  lu  excess  of  Jurisdiction.  It  Is 
true  In  so  holding  we  ceased  to  longer  fol- 
low some  precedents  In  this  and  other  courts: 
but  we  were  not  without  Illustrious  prec- 
edent in  making  the  change  which  we  are 
convinced  is  abundantly  supported  both  Id 
reason  and  Justice. 

Before  determining  the  qnesttons  involved 
In  the  case  as  affected  by  the  doctrine  of 
waiver.  It  would  doubtless  have  been  the 
better  practice  to  have  asked  respective  coim- 
sel  to  have  considered  that  question ;  but  It 
would,  we  think,  be  unfortunate  If  It  were 
an  Inflexible  rule  that  a  court  of  last  re- 
sort in  all  cases  could  only  consider  ques- 
tions actually  discussed  In  the  briefs. 

There  can  be  no  question,  we  think,  bat 
that  the  filing  of  the  motion  to  retax,  without 
reservation,  was  a  waiver  of  any  question  of 
the  regularity  of  service.  Unless  the  waiver 
itself  was  waived,  the  cost  bill  and  the  mo- 
tion to  retax  were  regularly  before  the  court 
Under  these  circumstances  an  order  striking 
the  cost  bill  vras  In  eccess  of  Jurisdlt^on.  It 
may  be,  as  contended  by  counsel  for  re- 
spondent that  the  plalntifE  in  the  ooturt  be- 
low waived  the  vralver,  and  that  the  case  1b 
within  the  rule  laid  down  by  this  court  In 
Iowa  M.  Go.  T.  Bonanza  M.  Co.,  16  Nev.  «i 
The  record  brought  to  this  court,  howevw,  Is 
silent  upon  the  tacts  that  would  be  control- 
ling upon  that  point  If  the  court  below  had 
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simply  entered  the  order  to  strike,  without 
stating  any  reason  tberefor,  there  might  be 
gronnd  tor  contention  that  all  presumptions 
are  In  favor  of  the  order,  including  a  pre- 
sumi>tion>that  the  waiver  was  waived.  The 
i-ourt.  however,  expressly  put  Its  order  upon 
the  ground  that  there  was  no  proper  service 
of  the  cost  bill,  while  the  record  before  us 
discloses  that  defendant  had  waived  service 
by  the  filing  of  a  motion  to  retax. 

The  court  below  correctly  decided  that 
there  had  not  been  a  proper  service;  but 
that  question  became  Immaterial  when  coun- 
sel Qled  his  motion  to  retax,  and  could  only 
again  become  material  In  the  event  that  the 
plaintiff  walTBd  his  right  to  assert  a  waiver 
upon  the  part  of  defendant  upon  considera- 
tion of  file  motloD  to  strike.  Iowa  H.  Co.  v. 
Bonanza  BC  Co.,  snpra. 

The  order  heretofore  made  annnlUng  the 
order  to  strike  will  stand;  but  it  Is  condi- 
tioned upon  the  power  of  the  court  below  to 
reconsider  the  question  submitted  upon  the 
motion  to  strike  with  reference  to  the  Ques- 
tions of  waiver. 

Rehearing  denied 

TALBOT,  C  J.,  and  McOARBAM,  J.,  con- 
cur. 


FORRESTER  v.  SOUTHERN  PAG.  CO. 
(No.  1,860.) 

{Supreme  Court  of  Nevada.    Dec.  2,  1918.) 

On  petition  for  rehearing.  Denied. 
For  fonner  oplnlw,  aee  184  Pac.  763. 


TALBOT,  O.  J.  After  examination  of  the 
extmded  petition  fOr  rehearing  and  the  an- 
aver  thereto,  which  cover  the  points  previ- 
ously presented  by  briefs  and  argument,  we 
see  no  reason  for  changing  the  decision, 
which  was  reached  only  after  mature  dellb- 
eraUoQ. 

It  is  urged  that  the  Importance  of  the 
(inestions  Involved  Justifies  a  rehearing  be- 
fore the  full  court ;  but  as  the  present  mem- 
bers of  the  court  who  heard  the  argument 
uid  approved  the  opinion  are  satisfied  with 
the  conclusion  reached,  after  a  careful  con- 
sideration of  the  petition  for  rehearing,  It 
^cema  to  be  unnecessary  to  further  delay  the 
case  and  put  counael  to  the  trouble  Imddent 
to  a  rehearing. 

'Hie  writer  of  the  opinion  frankly  confesses 
error  ta  referring  to  Uontello  afl  being  a 
^ue  which  iB  Uttle  more  than  a  side  track. 
lUa  wu  true  when  he  passed  there  at  dif- 
'ereat  thnes  yean  ago,  but  it  seems  the 
place  Is  now  considerably  more  than  a  side 
tndc,  ud  is  a  small  town.  This  error  is  not 


regarded  aa  being  of  such  consequence  as  to 
Justify  a  change  In  the  Judgment 
The  petition  for  rehearing  Is  denied. 

NORGROSS,  J.,  concurs. 


SHEARER  V.  CITY  OF  RENO.  (No.  2,041.) 
(Supreme  Court  of  Nevada.    Nov.  24,  1913.) 

1.  Dedication  (5  19*)— Acts  Constitutinq— 
Filing  Map. 

By  filing  a  plat  as  no  addition  to  a  town, 
and  advertising  and  selling  lots,  the  laud  ahown 
on  the  map  aa  streets,  avenues,  and  public 
parks  became  dedicated  for  those  purposes. 

[Ed.  Note.— For  other  cases,  aee  t>edication, 
Cent  Dig.  SS  35,  37-47;  Dec.  Dig.  §  19.»] 

2.  Dedication  (i  63*)— Rioht  of  Intbudeb. 

NotwithstaodiDg  the  dty  council  might  be 
bound  by  its  order  on  petidoD  of  the  property 
owners,  changing  the  northerly  boundary  line 
of  an  avenue,  snch  order  in  no  way  added  any- 
thing to  the  alleged  title  of  an  intruder  upon 
the  land  formerly  included  within  and  dedicated 
as  the  avenue. 

[Ed.  Note.— For  other  eases,  see  Dedicatim, 
Cent  Dig.  H  103-106;  Dec.  Dig.  S  63.*} 

3.  Dedication  (|  1*)— What  Constitotbs. 

A  dedication  of  land  for  public  purpoaes 
is  simply  a  devotion  of  it  or  an  easement  in  it 
to  such  purposes  by  the  owner,  manifested  by 
some  clear  declaration  of  the  fact 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  H  8,  10-12;  Dec.  Dig.  1 1.*] 

4.  Dedication  (|  28*)— Accbftarob— Rkvo- 

cation. 

An  acceptance  completes  the  transfer  of 
thp  property  or  the  easement  in  it  from  the 
owner  to  the  public,  and,  where  there  la  noth- 
ing beyond  the  owner's  declaration  without  ac- 
ceptance by  the  public,  the  dedication  may  be 
revoked  at  the  owner's  pleasure. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  i  79;  Dee.  Dig.  S  29.*J 

5.  Dedication  (§  29*)  —  Estoppbi.  to  Deny 
Dedication— Intebvenino  IIigutb. 

If  nothing  beyond  a  declaration  Is  made, 
and  no  interest  in  the  property  is  acquired  by 
third  persons  a  dedication  of  property  may  be 
recalled  at  the  pleasure  of  toe  owner;  but, 
where  contracts  for  a  valuable  consideration 
are  made  upon  the  supposed  appropriation  of 
the  proper^  to  the  uses  indicated,  the  dedica- 
tion becomes  irrevocable,  such  contract  estop- 
ping the  owner  from  asserting  any  interest  ex- 
cept io  common  with  purchasers  from  him, 

[Ed.  Note.— For  other  cases,  aee  Dedication, 
Cent  Dig.  I  79;  Dec.  Dig.  f  29.*] 

6.  Dedication  (S  31*)— Necessitt  of  Accept- 
ance. 

No  formal  acceptance  of  a  dedication  by 
the  pablic  anthozities  is  necessary  to  complete 
the  dedication  and  preclude  the  original  owner 

from  revoking  it,  although  the  formal  acceptance 
by  the  public  authorities  may  be  necessary  to 
impose  upon  them  the  duty  of  protecting  the 
property,  and  keeping  it  in  a  condition  to  meet 
the  uses  intended. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  g$  64,  65 ;  Dec.  Dig.  |  31.*] 
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t.  Dedicatiow  (I  29*>— Revocation— FAimBE 
TO  Subject  to  Imuediatb  Use. 

The  irrevocable  character  of  a  dedication, 
after  gales  made  with  reference  thereto  and  in- 
duced thereby,  is  not  affected  becaaae  the 
property  la  not  at  once  subjected  to  the  uses 
designed. 

[Ed.  Note.— For  other  caseB,  see  Dedication, 
Cent  Dig.  S  76;  Dec  Dig.  S  29.*] 

8.  Pbopkbtt  a  9*}  —  Possession  as  Indica- 
tion OF  OWNEBraiP. 

In  the  absence  of  nsj  sbowinc  of  a  bet- 
ter title  or  right,  the  bare  poaaesrion  of  proper- 
ty is  sufficient  to  Indicate  ownerahip,  and  to 
warrant  a  recovery  by  the  occupant  against 
a  mere  intruder. 

[Ed.  Note.— For  other  caaes,  see  Property, 
Dec.  Dig.  19;*  Evidence.  Cent  Dig.  9  2457.] 

9.  Dedication  (|  63*)— Eights  as  Between 
Public  and  Intbudeb. 

Where  the  owner  of  land  defeated  part 
of  it  as  an  avenue  by  filing  a  map  as  an  luidl- 
tioD  to  a  town,  and  by  selling  lots  with  refer- 
ence thereto,  a  mere  intruder  upon  land  orig- 
in^ within  the  boundaries  of  an  avenue  who 
fenced  and  built  thereon  acquired  no  rights  aa 
against  the  public 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  IS  103-106;  Dec.  Dig.  %  63.*] 

10.  Dedication  (|  66*)— Cebsatioh  of  Use— 
Rkvebteb. 

Where  dty  authorities  close  an  avenue  ded- 
icated as  such,  or  release  it  from  the  public 
easement,  the  right  to  it  reverts  to  the  dedi- 
cator's estate,  and  not  to  an  intruder  thereon. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |  103;   Dec.  Dig.  {  65.*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Jobn  S.  Orr,  Jti^^ 

Action  by  Ralph  W.  Sbearer  against  the 
dtr  of  Beno  and  others.  Judgment  for  plain- 
tiff, and  defendant  City  of  Reno  aroesls. 
ReTersed,  with  direction  to  enter  a  Judgment 
In  favor  of  City  of  Beno. 

E.  F.  Lnnsford,  City  Atty.,  of  Reno,  for  ap- 
p^ant.  Thomas  E.  Eepner,  of  Reno,  for  re- 
spondent. 


TALBOT,  a  J.  Plaintiff  bronght  this  ac- 
tion to  quiet  title  to  a  triangular  i^eoe  of 
ground  In  the  city  of  Reno,  bordering  109 
feet  on  ttie  sonth  line  of  Jones  street,  73.42 
feet  on  the  east  line  of  Washington  street, 
and  1S3.35  feet  on  the  northerly  line  of  River- 
side avoiue.  as  shown  on  the  "Amended  Map 
of  Powning*B  Addition  to  the  Town  of  Reno." 
The  case  was  tried  npon  an  agreed  statement 
of  facts,  and,  from  a  Judgment  in  favor  of 
the  plaintiff,  and  an  order  denying  a  motion 
for  a  new  trial,  the  city  of  Reno,  which  was 
incorporated  by  acts  of  the  Legislature  pass- 
ed in  1903  and  1905,  has  appealed. 

On  the  original  map  of  Powning's  addition 
to  the  town  of  Reno,  filed  March  17.  1SS7. 
which  covered  over  20  blocks  and  adjacent 
Htreets,  laid  out  on  land  belongiug  to  C.  C. 
PowDing,  which  adjoined  the  blocks  and 
streets  of  the  town  of  Reno,  the  ground  in 
controversy  stands  open,  without  lines  or  lot 


designation,  as  a  part  of  iUversIde  avenoe^ 
at  the  Junction  of  Jones  and  Washington 
streets,  thus: 


On  the  amended  map  of  Pownlng's  addi- 
tion to  the  town  of  Reno,  filed  oa  April  10. 
1891,  four  years  later,  t2ds  piece  of  gronnd  It 
platted  as  fractional  lots  1  and  2,  witlioot 
block  deslgnatloii.  In  this  manner: 
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This  was  accomidlshed  by  reducing  tbe 
width  of  RlTerside  aTentn  as  It  anwared  on 

the  origiiuil  map. 

On  tbe  day  the  original  map  was  filed 
Pownlng  sold  lots  In  his  addition  to  bIx  dif- 
ferent purchaaera,  and  later  sold  other  lots, 
and  for  a  period  of  some  weeks,  beginning 
prior  to  the  filing  of  tbls  map  and  continu- 
ing after  such  filing,  published  an  adrertlse- 
ment  in  his  paper,  the  Nevada  State  Journal, 
extolling  tbe  lots,  and  offering  them  for  sale, 
and  stating  that  it  was  Intended  to  hare  Riv- 
erside avenue  100  feet  in  width,  and  that  It 
was  certain  Co  become  the  fashionable  drive- 
way of  the  country.  After  the  filing  of  the 
amended  map,  In  a  bond  or  agreement  for 
the  sale  of  lots  directly  across  the  street,  be 
expressly  agreed  that  he  would  not  sell  or 
Improve  the  two  gore  lots  constituting  the 
ground  in  controversy,  and  that  they  should 
be  left  and  thrown  open  to  the  public  for  all 
time  as  a  part  of  Jones  and  Washington 
streets  and  Riverside  avenue.  After  making 
this  agreement  he  sold  to  other  persons  lota 
In  the  adjoining  blocks,  from  which  the  view 
of  the  river  might  be  partly  obscured  if  build- 
ings were  erected  on  the  ground  in  dispute. 

In  November,  1900,  S,  O.  Hatfield  entered 
apon  the  ground  in  controversy,  built  a  fenc? 
around  it  and  a  small  house  on  the  premises, 
and  lived  there  about  ten  months,  and  until 
the  house  burned.  -  Within  a  period  of  several 
months  thereafter  the  fence  was  gradually 
carried  away  by  Indians.  Through  quitclaim 
deeds  executed  since  Hatfield  left  the  premi- 
ses the  plaintiff  has  acquired  any  right  which 
Hatfleld  obtained  to  the  ground  by  reason  of 
bis  improvement  or  possession,  and  since  his 
occopaucy  tbe  taxes  have  beoi  paid  by  bis 
grantees. 

The  craitrolllng  questions  presented  are 
whether  it  la  necessary  to  show  acceptance 
by  the  town  or  city  authorities  in  order  to 
make  the  dedication  by  Pownlng  of  land  for 
streets,  avennes,  or  other  public  uses  binding, 
and  whether  the  plaintiff  has  such  a  title  or 
right  to  the  land  as  will  enable  him  to  re- 
cover. 

[1]  By  filing  the  plat,  and  advertising  and 
selling  lots,  the  land  shown  on  the  map  to 
be  streets,  avenues,  and  public  parks  became 
dedicated  for  those  purposes.  Powning's  in- 
tuition to  so  dedicate  It  is  confirmed  by  his 
nptess  agreement,  made  after  the  filing  of 
the  amended  map,  that  the  land  In  controver- 
sy should  forever  remain  open  as  a  part  of 
the  streets  and  avenue,  and  by  the  fact  that 
he  kept  this  agreement  and  never  sold  nor 
Improved  tbla  land. 

One  of  the  inducements  and  considerap 
fions  offered  by  Pownlng  to  purchasers  of 
lots  was  the  width  and  beauty  of  Blver- 
^  aveniwi  He  and  Intending  porchasers 
naturally  eonddoed  the  advantage  of  bav- 
^  good  streeta  and  parks  for  enhancing 
or  constltating  a  part  of  tbe  value  of  lots, 
and  few,  If  any,  town  lots  could  be  sold 
(or  Mitiseaetory  prices,  If  the  ovner  or  ded- 
icator olfering  the  lota  for  sale  could  with- 


draw or  inclose  the  streets  and  avennes,  re- 
gardless of  whether  the  city  formally  accept- 
ed, or  graded,  or  improved  the  streets  dedi- 
cated. 

[2]  If,  after  the  dedication  by  filing  the. 
original  map  and  selling  lots,  Pownlng  could*' 
withdraw  a  part  of  Riverside  avenue,  he  could 
withdraw  all  of  the  land  covered  by  that  av- 
enne  and  other  streets,  render  the  lots  he  had 
sold  of  little  or  no  value,  and  work  great  in- 
convenience to  the  public.  The  filing  of  the 
original  plat  and  the  selling  of  lots  was  with 
the  representation  and  assurance  that  pur- 
chasers would  have  the  benefit  of  streets  nnd 
avenues  as  represrated  on  the  map.  After 
such  filing  and  sales  of  lots  he  became  es- 
topped from  reclaiming  the  groand  which  he 
had  dedicated  for  streets,  avenues,  or  public 
uses,  and  could  not  withdraw  it  from  the 
purpose  for  which  it  was  so  dedicated  with- 
out the  consent  of  the  town  or  city  authori- 
ties. Notwithstanding  tbe  dty  council  may 
change  streets,  and  may  be  bound  by  the  or- 
der it  made  on  April  26,  1909,  on  petition  of 
the  property  owners  on  Riverside  avenue, 
changing  the  northerly  boundary  line  of  the 
avenue,  that  order  in  no  way  adds  anything 
to  plaintiff's  aUeged  title. 

Among  the  cases  holding  that  an  acceptance 
la  not  necessary  to  make  the  dedication  Und- 
Ing,  one  of  the  most  clearly  written  oplnlmiB 
Is  by  Justice  Field  in  Orogan  v.  Town  of 
Hayward  (O.  C.)  4  Fed.  161.  The  case  was 
very  similar  to  the  present  one,  except  that 
there  the  idainttff  was  better  fortified  by  rea- 
son of  being  the  grantee  of  any  right  which 
remained  in  the  dedicator  after  he  had  made 
the  dedication.  In  that  ease  a  second  map 
was  filed,  and  ttie  plaintiff  claiming  under 
conv^ances  from  Castro,  the  original  dedi- 
cator, and  through  the  holder  of  mortgages 
whidi  had  been  ftoredoBed,  ccmstnicted  ware- 
housea  on  part  of  a  block  marked  "Plaza^" 
and  occnided  them  from  1864  to  1877.  In  the 
latter  year  these  war^nses  were  burned, 
and  tihe  town  authorities  claimed  posBeaalon 
of  tSit  gnmnd  as  a  part  of  Its  public  lAaaa. 
It  was  iuAA  that  the  dedication  was  irrevoca- 
ble, and  Uiat  the  plaintiff  could  not  recover, 
notwithstanding  his  possession  with  the  ware- 
'honses,  and  the  fact  that  he  had  acquired 
any  rl^t  to  tbe  land  which  belonged  to  tbe 
dedicator  after  the  dedication.  In  tbe  o^- 
ion  it  is  said  that  under  this  statement  of 
the  case  Uiere  ought  to  be  no  doubt  as  to  the 
Judgmoit  of  the  court.  In  the  light  of  ad- 
judications, almost  without  number,  In  the 
courts  of  the  seveial  states,  and  in  those  of 
the  United  States,  the  law  as  to  what  con- 
stitutes a  dedication  of  private  property  to 
public  purpose^  so  as  to  be  beyond  tbfi  re- 
call of  the  ori^nal  owner,  would  seem  to  be 
settled. 

[3-S]  A  dedication  of  land  for  pnbUc  pur- 
poses Is  simply  a  devotion  of  it,  or  of  an  ease- 
ment In  it,  to  such  purposes  by  the  owner, 
manifested  by  some  clear  declaration  ot  the 
fact  If  nothing  beyond  the  declaration  he 
done— If  there  be  no  acceptance  by  the  pub* 
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11c  ot  the  dedication,  and  no  Interest  In  the 
property  be  acquired  by  third  parties— the 
dedication  may  be  recalled  at  the  pleasure  of 
the  owner.  But,  if  the  dedication  be  accepted 
by  the  public  authoritiea  of  the  place  where 
the  property  la  situated,  or  contracts  for  a 
valuable  consideration  be  made  by  others 
founded  upon  a  supposed  appropriation  of  the 
property  to  the  uses  Indicated,  the  dedication 
becomes  Irrevocable.  In  the  one  case,  the 
acceptance  completes  the  transfer  of  the  prop- 
erty, or  easement  in  it,  from  the  owner  to 
the  public ;  in  the  other  case,  the  contract 
with  the  owner  estops  him  from  asserting  any 
interest  except  In  common  with  the  pur- 
chasers from  him. 

The  filing  In  the  office  of  the  county  re- 
corder of  the  map  containing  a  designation  of 
the  streets  and  blocks,  as  set  apart  for  public 
uses,  was  a  public  declaratioa  of  the  fact. 
Whether,  if  nothing  further  had  been  done 
by  Mm,  there  would  have  been  any  such  In- 
terest acquired  by  the  public  as  to  forbid  a 
subsequent  assertion  of  ownership  may  be 
questioned.  But  when,  by  the  sale  of  the 
property  by  reference  to  the  map  filed  or 
bounded  by  streets  marked  upon  it,  other 
parties  had  become  interested  In  the  property 
set  apart  for  public  uses,  the  owner  was  pre- 
cluded from  asserting  hia  original  rights. 
The  sale  by  the  map,  or  with  reference  to  the 
streets  upon  It,  was  a  sale  not  merely  for  the 
price  named  in  the  deed,  but  for  the  further 
consideration  that  the  streets  and  public 
grounds  designated  on  the  map  should  for- 
ever be  open  to  the  purchaser  and  to  any  sub- 
sequent purchasers  In  the  town.  This  was 
an  essential  part  of  the  consideration.  The 
purchaser  took  not  merely  the  Interest  of  the 
grantor  In  the  land  described  In  the  deed, 
but,  as  appurtenant  to  It,  an  easement  in  the 
streets  and  in  the  public  grounds  named,  with 
an  implied  covenant  that  subsequent'  pur- 
chasers should  be  entitled  to  the  same  rights. 
The  grantor  could  no  more  recall  this  ease- 
ment and  covenant  that  he  could  recall  any 
other  part  of  the  conslderatlou.  They  added 
materially  to  the  value  of  every  lot  purchased. 

[I]  No  formal  acceptance  by  the  public  au- 
thorities of  the  dedication,  upon  which  the 
counsel  for  the  plaintiff  so  much  Insist,  was' 
essential,  A  formal  acceptance  by  the  public 
authorities  of  a  dedication  may  be  necessary 
to  Impose  upon  them  the  duty  of  protecting 
the  property,  and  keeping  It  In  a  condition 
to  meet  the  uses  designed — as,  for  Instance,  to 
open  and  repair  a  street — but  It  Is  In  no  re- 
spect essential  to  complete  the  dedication  and 
preclude  the  original  owner  from  revoking 
it.  The  dedication  is  Irrevocable  when  third 
parties  have  been  Induced  to  act  upon  It  and 
part  with  value  in  consideration  of  It. 

[7]  Nor  Is  this  irrevocable  character  of  the 
dedication  affected  because  the  property  la 
not  at  once  subjected  to  the  uses  designed. 
In  many  Instances,  perhaps  the  greater  num- 
ber, there  may  be  no  present  need  of  the  land 
for  the  purposes  contemplated,  as  In  the  case 


of  streets  and  parks  laid  oat  upon  a  ttact 
added  to  an  exlStii^  dty  to  meet  its  sap- 
posed  future  growth,  as  In  the  present  c&ae, 
or  npon  a  tract  selected  as  a  site  for  a  ner 
town.  In  such  cases  it  la  understood  that  the 
property  will  only  be  subjected  to  the  uses 
Intended  as  it  may  he  from  time  to  time  need- 
ed to  meet  tbs  growth  of  the  plac&  If  an 
Immediate  subjection  were  reqoired  In  sndi 
cases,  the  object  of  tiw  dedication  woald  be 
defeated. 

In  Archer  Salinas  City,  93  Cal  43.  28 
Pa&  839,  16  Ii.  B.  A.  140,  It  was  held  that  a 
dedication  to  the  public  Is  effected  by  tlie 
owner  of  land  if  he  makes  and  records  a  map 
by  whidi  the  tract  is  subdivided  into  blocks 
and  lots  which  are  bounded  by  streets  con- 
necting with  streets  already  laid  out,  marks 
a  space  thereon  "Park,"  and  sells  lots 
Ing  the  park,  holding  It  out  us  an  indace- 
ment  to  purchasers.  It  was  also  the  conclu- 
sion of  the  court  that  delay  on  the  part  of 
the  town  in  using  the  land  which  had  beeo 
dedicated  to  It  for  a  park  did  not  impair  its 
right  thereto,  and  that,  although  acceptance 
is  necessary  In  case  of  an  offer  to  dedicate, 
actual  dedication  will  vest  titie  in  the  pnb- 
llc  without  acceptance. 

The  decision  In  Abbott  r.  Mills,  3  Vt  521, 
23  Am.  Dec.  222,  holds  that  It  is  not  nec- 
essary In  order  to  show  dedication  of  land  to 
the  use  of  the  public  to  prdve  that  It  has  been 
appropriated  to  such  use,  and  that  it  Is  suffi- 
cient If  the  owner  thereof,  by  some  uneqnl- 
vocal  act,  manifested  his  intention  of  dedicat- 
ing It  to  public  use,  and  In  consequence  of 
such  Intention  Individuals  have  purchased 
from  him  property  which  would  be  mate- 
rially affected  If  such  Intention  be  changed; 
that  the  proprietors,  after  setting  apart  lands 
as  a  public  square  or  common,  cannot  resume 
the  lands  so  dedicated  or  appropriate  them 
to  any  other  use  when  individuals  have  been 
induced  by  reason  of  the  dedication  to  pur- 
chase lots  bordering  on  such  square  In  ex- 
pectation that  It  will  so  remain. 

In  Bartlett  v.  City  of  Bangor,  67  Me.  460. 
it  was  held  that,  when  the  owner  of  land 
near  a  growing  dty  or  village  divides  It  Into 
streets  and  lots,  makes  a  plat  of  the  laod 
showing  the  streets  and  lots,  and  then  sells 
one  or  more  of  the  lots  by  reference  to  the 
plan,  he  thereby  annexes  to  each  lot  sold  a 
right  of  way  in  the  streets  which  neither  be 
nor  his  successors  can  Interrupt  or  destroy. 
It  was  further  held  that,  although  the  loca- 
tion and  platting  of  streets  by  the  owner  of 
land  and  the  sale  of  lots  constitute  an  in- 
cipient dedication  of  the  streets  to  the  public, 
neither  the  owner  nor  his  successors  In  title 
can  afterwards  revoke  such  dedication,  not- 
withstanding It  does  not  imiwse  upon  the 
municipality  the  burden  of  keeping  the 
streets  in  repair  until  they  have  been  ae- 
cepted  by  competent  authority. 

Northport  Ass'n  v.  Andrews,  104  Me.  342, 
71  Atl.  1027,  20  Ii.  B.  A.  (N.  S.)  976,  holds 
that  the  dedication  of  land  for  a  park  is  ef- 
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^ected  by  the  exhibition  of  a  plat  on  which 
the  space  la  designated  as  a  park  when  sell- 
ing lots  borderiug  thereon,  followed  by  per- 
mitting the  pnbUc  to  nse  the  tract 

Id  Wood  T.  Seely.  32  N.  T.  116,  it  Is  said: 
"Cases  of  dedication  often  re^t  upon  the 
principle  of  estoppels  in  pals;  it  being  con- 
sidered fraudulent  on  the  part  of  one  dedi- 
cating his  land  to  public  uses  to  retract,  to 
tlie  prejudice  of  parties  who  have  purchased 
on  the  faith  of  such  dedication." 

In  WigglDS  V.  McCleary,  49  N.  T.  846,  it 
was  held  that,  where  the  owner  of  a  tnct 
of  land  lays  it  out  into  lots,  and  Intersects 
It  with  a  street  or  alley  for  the  convenience 
of  the  lots,  and  sella  a  lot,  bounding  it  npon 
tlie  street  or  alley,  the  purchase  being  made 
In  reference  to  such  convenience,  the  pur- 
chaser acquires  an  easement  In  the  street  or 
alley  which  cannot  be  recalled,  and  that  such 
easement  Is  not  lost  by  mere  nonuser. 

In  Rowan  v.  Town  of  Portland,  8  B.  Men. 
(Ky.)  232,  the  land  between  the  blocks  and 
tlie  river  was  left  open,  with  no  line  separat- 
ing it  from  the  town,  and  it  was  held  that 
the  designation  by  the  proprietor  of  partic- 
ular parts  or  spaces  as  intended  for  pnblic 
use,  tliough  appearing  on  the  map  alone, 
would  be  regarded  as  conclusive  dedications 
of  sach  i>arts  or  spaces  to  the  uses  designat- 
ed. It  is  said,  In  the  opinion :  "We  are  satis- 
fied, therefore,  that  whatever  ground  within 
the  limits  of  the  town  of  Portland,  as  pre- 
sented by  the  plat  and  plan  of  said  town,  ap- 
pears to  have  been  designated  as  for  public 
use  must  be  taken  to  have  been  Irrevocably 
dedicated  to  that  use  by  the  recorded  plan 
and  indorsement  thereon,  and  by  the  recorded 
deeds  conveying  the  lots  according  to  said 
plan.  •  •  •  The  fbregoing  principles  are 
tally  sustained  by  the  cases  already  referred 
to  in  this  court,  and  by  the  case  of  Buckner 
T.  Trustees  of  Augusta,  1  A.  K.  Mai-sh. 
[Ky.]  8;  Augusta  v.  Perkins,  3  B.  Mon. 
[Ky.l  437 ;  Town  of  Bowling  Green  v.  Hob- 
son.  3  B.  Mon.  [Ky.]  478;  Cincinnati  v. 
niiite's  Lessee,  6  Pet  431  [8  L.  Ed.  452]; 
Barclay  v.  Howell's  Lessee,  6  Pet.  498  [8  L. 
Ed.  477];  New  Orleans  v.  United  States,  10 
Pet.  862  [9  U  Ed.  573];  Livingston  v.  Mayor 
of  Xew  York,  8  Wend.  [N.  Y.]  87  [22  Am. 
Dec.  622];  Wyman  v.  Mayor  of  New  York, 
U  Wend.  [N.  Y.]  486;  Trustees  of  Water- 
town  V,  Cowen,  4  Paige  [N.  Y.]  813  [27  Am. 
Dec.  801;  Hills  v.  Miller,  3  Paige  [N.  Y.] 
280  [24  Am.  Dec.  218].  To  these  might  be 
added  many  other  cases,  both  In  England 
BQd  America,  tending  to  give  efficacy  to  a 
sale  according  to  the  plan  or  map  of  a  town, 
as  a  dedication  of  the  spaces  left  apparently 
and  appropriately  open  for  the  public  use, 
as  streets,  public  squares,  commons,  landing 
places.  •  *  •  The  efficacy  of  a  dedication 
to  public  nse,  arising  from  the  clear  Indlca- 
tions  of  the  map  or  plan  of  a  town  by  which 
lots  have  been  sold  or  conveyed,  la  so  well 
established  by  the  adjudications  of  the  high- 
est tribunals  In  our  own  and  other  coun- 


tries, and  flows  bo  directly  from  the  prin- 
ciples of  hcmestr  and  good  faith,  which  must 
be  applied  to  the  transactions  and  the  rights 
of  individuals,  and  Is  so  absolutely  essential 
to  preserve,  from  oppression  and  outrage, 
privileses  well  understood,  fully  paid  for, 
and  necessary  to  the  reasonable  enjoyment 
of  that  which  is  expressly  granted,  that  it 
cannot  be  shaken  by  any  metaphysical  in- 
quiry into  the  capacity  of  the  public  at  large 
to  take  the  benefit  of  such  dedication  as  a 
grantee," 

In  Kimball  v.  City  of  Chicago,  263  Hi.  105, 
97  N.  E.  257.  it  was  held  that,  la  order  to 
show  an  intent  to  dedicate  a  strip  of  land 
as  a  street  or  alley  it  is  not  essential  that  it 
be  designated  in  terms  on  the  plat,  provided 
such  intention  is  manifested  by  the  consid- 
eration of  the  entire  plat 

The  decision  in  Barclay  v.  Howell's  Les- 
see, 31  U.  S.  (6  Pet.)  505,  8  L.  Ed.  477,  In  ef- 
fect holds  that,  if  it  was  intended  at  the 
time  the  surrey  was  made  to  have  the 
streets  extend  though  to  the  river,  the  land 
was  dedicated  accordingly,  notwithstanding 
the  ground  claimed  for  the  streets  was  not 
in  a  situation  to  be  used,  and  bad  not  been 
used. 

In  Church  v.  City  of  Portland,  18  Or.  73,  22 
Pac.  528,  6  L.  R.  A.  259,  It  was  held  that  the 
general  dedication  of  land  for  public  squares 
implies  that  they  are  to  be  enjoyed  by  the 
public.  In  the  L.  R.  A.  note  to  that  case,  and 
over  the  citation  of  numerous  decisions,  it  Is 
said  that,  where  the  owner  has  laid  out  vil- 
lage lots  Intersected  with  roads  and  public 
squares,  such  roads  and  public  squares  are 
dedicated  to  public  use;  that  the  same  rules 
of  law  are  applicable  to  the  dedication  of 
public  squares  as  for  the  dedication  of  high- 
ways ;  that  commons  are  dedicated  to  public 
uses,  and  the  original  proprietor  can  never 
appropriate  them  exclusively  to  any  private 
use ;  that  the  word  "Park"  written  upon  a 
block  or  upon  a  map  Indicates  a  public  use, 
and  operates  conclusively  as  a  dedication  of 
the  block ;  that  cases  of  dedication  rest  upon 
the  principle  of  estoppel  in  pals;  that  it  Is 
not  competent  for  the  party  making  a  dedi- 
cation to  assert  any  right  over  the  land  so 
long  as  it  remains  In  the  public  use;  and 
that  where  the  owner  of  a  tract  of  land  lays 
it  out  into  lots,  and  Intersects  it  with  streets, 
obviously  for  the  convenience  of  the  lots,  and 
purchases  of  lots  are  made,  there  Is  created 
in  the  owners  an  easement  In  the  streets 
vrhlch  cannot  be  recalled. 

In  3  Dillon  on  Municipal  Corporations 
(5th  Ed.)  8  1073,  that  eminent  author  states: 
"As  to  common-law  dedications,  the  right 
to  make  which  is  not  usually  taken  away  or 
abridged  by  statutory  regulations  respecting 
town  plats,  the  subject  may  be  advantageous- 
ly presented  by  referring  to  the  leading  case 
of  the  City  of  Cincinnati  v.  White,  decided 
by  the  Supreme  Court  of  the  United  States, 
which  has  been  extensively  followed  by  the 
state  tribunals,  and  is  everywhere  recogniz- 
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ed  OS  a  sound  exposition  of  tike  pecnilar  doc- 
trines of  the  law  respecting  the  rlgfata  which 
may  be  parted  with  by  the  owner  and  ac- 
quired by  the  public  under  the  doctrine 
of  dedication.  In  that  case  It  ajKieared 
that  In  1789  the  original  proprietors  of  Gln- 
cinnatl  designated  on  the  plan  of  the  town 
the  land  between  Front  street  and  the  Ohio 
river  as  a  common,  for  the  use  and  benefit 
of  the  town  forever.  A  few  years  after- 
wards a  claim  was  set  up  to  this  common  by 
a  person  who  had  procured  a  deed  from  the 
trustee  in  whom  the  fee  of  the  land  was 
rested,  and  who  had  entered  upon  the  com- 
mon, and  claimed  the  right  of  possession. 
The  proof  of  the  dedication  (marking  on  the 
plat,  accompanied  by  public  use)  being  made 
out  to  the  satisfaction  of  the  court.  It  sus- 
tained the  rights  claimed  by  the  dty." 

Over  the  citation  of  scores  of  decisions  in 
nimierous  states,  It  Is  said,  in  13  Gya  450: 
"Where  the  owner  of  real  property  lays  out 
a  town  upon  It,  and  divides  the  land  Into 
lots  and  blocks,  intersected  by  streets  and 
alleys,  and  sells  any  of  the  Iota  with  refer- 
ence to  such  plan,  or  where  he  sells  with  ref- 
erence to  the  map  of  a  town  or  dty,  In  which 
his  land  Is  so  laid  off,  he  thereby  dedicates 
the  streets  and  alleys  to  the  use  of  the  pub- 
lic, unless  it  appears  either  by  express  state- 
ment in  the  conveyance  or  othe^wise  that 
the  mention  of  the  street  was  solely  for  pur- 
poses of  description,  and  not  as  a  dedication 
thereof.  On  the  same  principle  the  owner 
will  be  h^d  to  have  dedicated  to  the  public 
use  such  pieces  of  land  as  arft  marked  on 
the  plat  or  map  as  squares,  courts,  or  parks. 
The  reason  is  that  the  grantor  by  making 
such  a  conveyance  la  estoi^ted,  as  wdl  In 
reference  to  the  puUic  as  to  his  gmntees, 
from  denying  the  existence  of  the  easement 
Nevertheless  the  mere  laying  out  of  a  town 
and  making  a  plat  of  it  without  selling  any 
of  the  lots  will  not,  in  the  absence  of  a  stat- 
ute^ constitute  a  dedication  of  tiie  streets,  and 
it  has  also  been  held  essoitlBl  that  the  sales 
be  shown  to  have  been  rendered  effectual  by 
oonv^ances.  According  to  the  great  weight 
of  authority  a  dedication  made  as  hereinbe- 
fore described  is  irrevocable,  and  the  dedica- 
tor Is  forever  concluded  from  exerdMng  any 
authority  or  setting  up  any  title  to  the  same, 
and  that,  too,  although  there  has  been  no 
fflxmal  acceptance  by  the  public  authoriUes. 
Nor  is  the  brrevocable  character  of  the  dedi- 
cation affected  by  the  fiict  that  the  property 
is  not  at  once  snbjected  to  the  uses  de- 
signed." 

There  are  cases  holding  that  a  formal  ac- 
ceptance or  the  keeping  in  repair  or  making 
of  Improvements,  constituting  an  implied  ac- 
ceptance, are  necessary  In  order  to  make  a 
road,  street,  or  alley  a  public  highway,  more 
usually  In  cases  for  damages  for  failure  to 
keep  in  repair,  where  they  have  been  opened 
by  some  owner  who  has  not  dedicated  them 
by  filing  a  map  and  selling  lots,  and  where 


the  public  or  owners  of  propel  generally  In 
the  vicinity  are  not  interested  In  having  them 
maintained  as  highways.  These  cases  are 
distingnitdiable  from  the  present  one  becanse 
not  involving  similar  considerations  pertain- 
ing to  the  pilTchasers  and  owners  of  lots  and 
the  public 

[1, 1]  If  it  conld  be  held  that  Pownlng  bad 
not  dedicated  the  land  in  controversy  as  a 
part  of  the  streets  and  avenue,  or  that  be 
could  or  did  recall  it  after  making  the  dedica- 
tion, the  title  would,  in  the  absence  of  any 
conveyance  by  him,  still  remain  In  his  estate, 
and  not  in  the  plalntUT.  Hatfield  traces  no 
title  from  blm,  and  the  same  Is  true  of  tbe 
platntUf,  who  claims  no  right  except  througli 
Hatfldd.  In  the  absence  of  any  showing  of 
a  better  title  or  right,  the  bare  prior  posses- 
sion of  property  is  sufficient  to  indicate  own- 
ership and  warrant  a  recovery  by  the  occu- 
pant If  no  other  ri^t  to  the  ground  prior 
to  the  possession  by  Hatfield  were  shown,  the 
plaintiff  would  prevail.  If  Hatfield  had  beat 
in  iwssesslon  of  the  ground  prior  to  any  own- 
ership or  title  held  by  Pownlng,  the  presump- 
tion would  arise  that  Hatfield  owned  the 
property,  and  consequently  that  the  dedica- 
tion of  it  by  Pownlng  when  be  was  not  tiie 
owner  was  ineffective,  and  plaintiff  would  be 
entitled  to  recover  as  grantee  under  the  quit- 
claim deeds  carrying  Hatfield's  right  by  rea- 
son of  being  first  in  possession.  .But  as  it  is 
conceded  that  Powning  was  the  prior  owner 
of  the  property,  and  did  not  convey  it  to  Hat- 
field, and,  as  we  have  held,  dedicated  it  for  a 
public  use,  the  later  possession  by  Hatfield, 
and  any  right  or  claim  acquired  tbrou^  it 
by  the  plaintiff,  is  shown  to  be  subordinate 
to  the  right  of  the  public.  As  Pownlng,  by 
filing  the  original  map,  and  selling  lots,  be- 
came precluded  from  asserting  ownership 
against  the  easement  or  right  of  the  pnbllc 
to  the  use  of  the  streets,  Hatfield,  a  mere  In- 
truder, and  his  grantees  are  quite  as  much 
precluded.  If  he  could  acquire  a  right  by 
fencing  and  building  upon  land  which  bii 
been  dedicated  as  an  avenue  by  another,  It 
might  follow  that  any  person  could  build  up- 
on the  streets  or  highway,  and  successfully 
maintain  an  action  for  the  ground  taken  in 
possession. 

[10]  In  New  Orleans  v.  United  States,  35 
U.  S.  (10  Pet)  662,  ft  L.  Ed.  573,  It  was  held 
that  a  grant  from  tbe  dedicator  of  land  ded- 
icated to  public  use  and  tbe  erection  of  build- 
ings could  not  be  considered  as  disproving  a 
dedication  nor  affecting  the  vested  rights  of 
the  public.  This  would  be  authority  ^or 
holding  that,  if  Hatfield  had  obtained  a  deed 
from  Pownlng  fttr  tbe  land  In  dilute  after 
the  dedication  made  by  filing  the  map  and 
selling  lots,  and  any  title  so  obtained  by  Hat- 
field, with  any  right  be  acquired  by  his  im- 
provements or  possession,  had  been  conveyed 
to  the  plaintiff,  he  could  not  recover  against 
the  dedication  and  the  vested  right  of  the 
public.  If  the  dty  authorities  closed  tbe 
avenue  covering  the  land  in  dispute,  or  an- 


Digitized  by 


Google 


Mont) 


DE  SANDBO  t.  MI8S0UI.A  UOHT  «  WATER  00. 


711 


Oiorized  It  to  be  fireed  tbe  public  ease- 
ment and  recalled,  tbe  rtg^t  to  It  would  le- 
rert  to  Pownliig*s  estate,  and  not  to  tbe  plain- 
tiff, because  be  bolda  no  title  from  Fovnlne. 
Harris  t.  ElUott,  85  U.  S.  00  Pet)  29,  9  L. 
Ed.  333. 

Tbe  Judgment  and  order  are  rerersed,  and 
the  district  court  Is  directed  to  otter  a  Jndg- 
moit  in  fiiTor  of  tbe  dtr  of  Beno. 

NOBCBOSS  and  McGABBAN,  JS^  ooneor. 


DE  SANDBO      MISSOULA  LIGHT  ft  WA- 
TER CO.  et  aL 
(Supreme  Court  «f  Montana.   Nor.  20^  191S.) 

1.  Mastbb  and  Sbbvaht  (I  2T7*)— AonoH— 
SumciEnoT  of  ErxoENos— Ekflotuert. 

Eridence,  in  an  action  againat  a  water 
eunpony  for  injuriea  by  the  caTing.<tf  a  ditch, 
idd  to  sotaln  a  ftidinc  that  all  of  the  man 
engaged  in  the  work,  incladinc  plaintiff  were 
tmplojta  of  the  defendant  company,  and  not  of 
aB7  independent  contractor. 

[Ed.  Note. — For  other  caaes,  aee  Bfaater  and 
Serraat,  Cent  Dig.  |  953 ;  Dec.  Die.  I  277.*] 

2.  Hasteb  and  Sbbvant  ({  277*)-— IvJUBUfr— 

OORTRAOT  OF  BJlCPLOTMKNT. 

PlaintiiL  to  recover  for  personal  injnriea 
sustained  while  in  defendant'a  emploTment, 
mast  show  prima  fade  that  the  relation  of  mas* 
ter  aad  Bovant  eiiated  between  him  and  de> 
fendant. 

[Ed.  Note.— For  other  cases,  tee  Master  and 
Serrant,  Cent  Dig.  |  963;  Dec  Dig.  {  277.*] 

3.  Hastes  aitd^kbtakt  (|  26S*)— Ihjubzu— 
BtmDKK  or  I^or— BuFLonanT. 

Tbe  bnrden  waa  upon  one  suing  for  alleged 
nesligent  injuries  incarred  in  defendant'a  em- 
ployment to  prore  that  the  relation  of  master 
and  eerrant  existed,  and  this  btnden  remained 
upon  him  throni^ut  fiie  trial,  under  Bar. 
Codes,  I  7972,  requiring  the  partr  holding  the 
affirmstiTe  of  an  lasue  to  prove  it 

lEA.  Note.— Fc>r  other  eaaea,  aee  Master  and 
Servant,  Cent  Dig.  SI  877-008,  966;  Dee.  Dig. 
S  266.*] 

4.  HasKBB  AHD  SXBVAITT  ($  180*)— LtABXLXTT 

or  Masteb. 

An  employer  Is  responsible  for  Injtuiea 
caused  b;  the  negligence  of  hia  snperlntendentj 
etc^  upon  the  principle  of  tbe  maxim,  "ijai 
'acit  per  alium  facit  per  se." 

[Ed.  Note.— For  other  cases,  see  Master  and 
l^nant.  Cent  Dig.  H  427-186,  4S7-M8;  Dec. 
Dig.  I  189.*] 

5.  Uaoteb  Aif d  Sebtaht  (|  829*)— iNJnsiEB— 

DmnSE  —  BUBDEM  OF  FBOOT  — iNDEPEnn- 

anr  Contbactob. 
The  defense  of  independent  contractor  by 
u  employer  is  not  an  affirmative  defense  which 
must  be  established  by  him  by  a  preponderance 
ol  the  evidence,  and  hence  is  arailable,  under 
the  Code,  under  a  general  denial. 

[Kd.  Note.— Fot  other  cases,  aee  Master  and 
Servant,  Cent  Dig.  SS  1268,  1269;  Dec.  Dig. 
|329.»] 

4  Mastbb  ahd  Sebvaht  (J  276*)— Injubies— 
SumciENOT  or  Evideivob  —  Pboximate 
Oacsb. 

Evidence,  bi  an  action  by  an  employ^  of  a 
'Wter  company  for  injuries  by  the  caving  in 
w  a  ditch,  Md  not  to  show  that  the  cave-in 
was  caused  by  failure  to  crib  or  rapport  the 
walls  of  the  completed  part  of  the  ditch  as  al- 


leged, but  merely  to  show  that  plaintiff  was  In- 
jured by  the  caving  of  the  walls. 

[Ed.  Note.— For  other  Master  and 

Servant  Cent  Dig.  H  960-962,  964,  959,  970, 
976;  Dec  Dig.  |  276.*] 

7.  MAffTEB  AND  Sebvant  (||  101,  ICS*)— Mas- 

TBB's  DUTT— fiAn  PCAOZ  OW  WOBE. 

A  master  mnat  ezerdse  ordinary  diligence 
to  furnish  the  servant  with  a  reasonably  safe 
place  of  work. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  ||  135,  171,  174,  178-184, 
192;  Dec  Dig.  |f  101,  lOk*] 

8.  Masteb  and  Sebtaht  Q  108*)— Vasceb's 

DtTTT— DBLBOATZON. 

The  master  cannot  delegate  to  another  bis 
duty  to  famish  employes  with  a  reasonably  safe 
place  of  work,  so  as  tb  avoid  responsibility  for 
failure  to  discharge  auch  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |  175;  Dec  Dig.  |  103.*] 

9.  Masteb  and  Sebvant  (|  107*)  —  Sar 

PUOX  or  WOBE— f^OKFTIONS  TO  BULB. 

The  rule  requiring  the  employer  to  fumMi 
a  safe  place  of  work  does  not  apply  where  the 
employ^  is  engaged  in  making  a  dangerous  place 
safe,  or  where  ^e  place  of  work  is  made  by  the 
employ^  as  he  proceeds  in  the  work. 

[Eld.  Note— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  190-^,  21%  264,  255; 
Dec  Dfc.  i  107.*] 

10.  Masteb  and  Sebtart  ({  206*)— AssmnsD 
Bisk— iNciDEirTAi.  DANasBS. 

An  employ^  assumes  the  risk  of  such  dan- 
gers as  are  Incident  to  his  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  660;  Dec  Dig.  $  206.*] 

11.  Mastbb  and  Sebvant  <|  276*)— Injitbies 
—Pboximate  Cause. 

An  injured  servant  must  show,  by  substan- 
tial evidence,  that  the  employer's  allied  neg- 
ligence prozimatebr  causeid  the  Injury;  the 
master  not  being  liable  if  his  negligence  was  a 
mere  condition  and  not  tbe  efficient  cause  of 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  960%  964,  969,  970, 
976;  Dec  Dig.  1  27tC*] 

12.  Masteb  and  Sebvant  (|  276*)  — Pboxi- 
UATB  Cause— PBOor. 

The  proximate  cause  of  a  servant's  Inju- 
ries may  be  shown  by  indirect  evidence  which 
affirmatively  shows  that  the  negligent  act  cana- 
ed  the  injury,  and  excludes  the  idea  Uiat  It  re- 
sulted from  any  other  cause. 

[Ed.  Note — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  950-952,  954,  969.  970^ 
976;  Dec  Dig.  %  276.*] 

13.  Masteb  and  Sebvant  (8  284*)— Pbovinob 

or  JUBT— OONSTBUCTION  OF  WBITINOS. 
When  a  contract  of  employment  is  in  writ- 
ing and  cleariy  expreasea  all  the  terms  of  tbe 
agreement  whether  it  creates  the  relation  of 
independent  contractor  or  of  employer  and  em- 
ploy 6  between  the  pardas  Ls  tar  uw  court  to 
determine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {S  1000-1090,  109^1132; 
Dec  Dig.  I  284.*] 

14.  Masteb  and  Sebvant  (f  284*)— Peovinob 

or  JUBT. 

Where  a  contract  of  employment  is  verbal 
and  it  is  not  entirely  clear  as  to  what  relation 
it  creates  between  the  parties,  the  construction 
of  the  contract  as  to  the  relation  created  is 
for  the  jury  under  proper  instructlonB,  though 
it  would  be  a  question  for  the  court  if  the  eri- 
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dence  clearly  ihowed  Itl  terms  without  con- 
troversy. 

[Ed.  Note. — For  otber  caaes,  see  Master  and 
Servant.  Cent.  Dig.  SS  1000-1090,  10G2-1132; 
Dec.  Dig.  I  284.»] 

15.  Master  and  Sbbvant  (i  288*)— Injubies 
— Jdbt— Assumed  Risk. 

In  an  action  against  a  water  company  for 
injuries  claimed  to  have  been  caused  by  the 
-eaving  in  of  a  ditch  which  plaintiff  had  already 
completed,  whether  plaintiff  assumed  the  risk 
of  injury  therefrom  held  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  lOGS-1088;  Dec.  Dig. 
i  288*] 

16.  Appeal  and  Erbob*^  1051*)— Authenti- 
cation—Obdinances. 

Admiaaion  of  an  ordinance,  granting  a  fran- 
chise which  defendant  water  company  acquired 
by  assignment  from  the  original  grantee,  with- 
out proof  that  it  was  an  ordinance  of  the  city,  is 
harmless,  where  the  answer  admitted  that  the 
franchise  was  granted  by  the  ordiaance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ktrot,  Cent  Dig.  fS  4161-a70;   Dec.  Dig. 
1051.*] 

17.  Appeal  and  Ebbob  ($  1050*)— Habuless 
Ebrob— Aduission  of  Evidence. 

In  an  action  against  a  water  company  for 
personal  injuries  by  the  caving  in  of  a  ditch 
which  plaintiff  was  difi^ng,  the  admission  in 
evidence  of  an  ordinance  granting  the  franchise, 
which  defendant  bad  acquired  by  assignment 
from  the  original  grantee,  was  not  prejudicial 
to  defendant,  though  irTeleraDt 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1068,  1069,  4163-41B7, 
4166;   Dec  Dig.  |  1050.*] 

18.  Masteb  and  Sekvant  ({  88*)— Ilf  jubibs— 
Admission  of  Evidence. 

It  was  immaterial,  in  an  action  for  to- 
juries  claimed  to  have  been  sustained  while 
working  in  defendant's  employment,  whether 
plaintiff  knew  for  whom  lie  was  working,  so 
that  a  question  as  to  whether  he  knew  was 
improper ;  the  material  question  bcdng  who  was 
in  fact  hia  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  144-151;  Dec.  Dig.  { 
88.*] 

19.  Masteb  and  Skbvant  (S  267*) — ^Xnjubies 
— Admission  of  Evidence. 

In  an  action  against  a  water  company  for 
injuries  by  the  caving  in  of  a  ditch  which 
plaintiff  claimed  to  have  been  digging  while  in 
defendant's  employ,  evidence  that  he  saw  de- 
fendant's foreman  on  the  ditch  line  the  day  be- 
fore the  accident,  and  that  such  foreman  had 
ordered  the  foreman  in  charge  to  keep  the 
crew  at  work  there,  was  admissible  as  tending 
to  show  how  far  defendant  retained  control  of 
the  work;  defendant  claiming  that  it  was  be- 
ing done  by  an  independent  contractor. 

[Ed.  Note.— For  other  cnsca,  see  Master  and 
Servant,  Cent  Dig.  SS  009,  Oil;  Dec  Dig.  | 
267.*] 

20.  TbIAL    f§  192*)— INSTBUCTIONS— AsStTMED 

Facts— TIn CO ntrovebted  Facts. 

Where  the  evidence  in  a  servant's  injury 
action  as  to  the  propriety  and  safety  of  the 
method  of  work  was  not  contradicted,  and  ac- 
corded with  common  observation  and  experi- 
ence, the  court  could  assume  in  instructions 
that  such  method  was  reasonable  and  pnqjer. 

Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  18  4:j2-*34 ;  Dec.  Dig.  g  lf)2.*] 


21.  Appeal  and  Ebbob  A  1064*)— HAium 
EBBOB— iNSTBtJCnONft— Pbbjudicb. 

The  modification  of  a  lequeated  instructioit 
In  a  semmt's  injury  action  that  the  ihearioj 
of  a  ditch,  by  the  caving  of  which  plaintiff  wu 
injured,  was  a  prop«r  method  of  protecting 
workmen,  by  submitting  the  propriety  of  suca 
method  to  the  jnrj,  was  not  pr«jndlaal  to  de- 
fendant ' 

[Ed.  Note.— For  ofher  eases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  4210,  4221-^4;  De& 
Dig.  i  1064.*] 

22.  Appeal  and  Ebbob      1063*)— Ebtopfxl 
TO  AixEOK  Ebbob. 

Appellant  cannot  complaint  of  a  decision 
in  its  fsTor  as  to  the  yalidi^  of  a  contract  hi- 
volved. 

[I^d.  Note. — For  other  cases,  see  Appeal  sod 
Error,  Cent  Dig.  gg  4052-4062;  Dec  Dig.  | 
1033.*] 

23.  Appeal  and  Ebbob  (|  203») — Presenta- 
tion Below. 

Plaintiff  cannot  complain  on  appeal  of  a 
ruling  that-  a  certain  contract  was  valid,  where 
it  did  not  object  to  an  instruction  eubmittiaS 
the  existence  of  such  contract  and  reserve  an 
exception  to  an  adverse  ruling,  as  required  bj 
Rev.  Codes,  g  71ia 

[Ed.  Note.— For  other  cases,  see  Appeal  aad 
Error.  Cent.  Dig.  U  1616-1B23,  l£25-1532; 
Dec  Dig.  I  263.*] 

24.  Trial  (g  328*>— Gbocnds. 

That  jury,  in  an  action  against  aa 
employer  and  his  agent  arbitrarily  renders  a 
verdict  in  favor  of  the  agent  from  whose  neg- 
ligence the  actionable  wrong  resulted  does  not 
require  that  the  verdict  against  the  employer, 
the  principal,  be  set  aside,  but  it  will  be  al- 
lowed to  stand  if  otherwise  supported. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  771-773;   Dec  Dig.  •§  328.*] 

26.  Masteb  and  Servant  (|  311*)— Ibjcbies 
—Liability  of  Assistant  Sbbvant. 

If  it  was  the  particular  duty  of  one  of  two 
employes  who  had  the  superintendence  of  ce^ 
tain  work  to  take  precaution  to  protect  the 
workmen,  that  superintendent  who  was  not  un* 
der  that  particular  dutv  would  not  be  responsi- 
ble for  the  negligent  failure  of  the  other  em- 
ptoy4  to  take  such  precaution. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g  1236;  Dec  Dig.  g  311.'] 

Appeal  from  District  Court,  BUssoola  Cdvr- 
ty;  F.  a  Webster,  Judge. 

Action  by  Angelo  Oe  Sandro  against  the 
Missoula  Ught  &  Water  Gompony  and  an- 
other. From  a  Judgment  tor  plaintiff,  and 
from  an  order  denying  a  new  trial,  tbe  de- 
fendant named  appeals.  Reversed  and  le- 
manded. 

W.  M.  Blckford,  Wm.  I*  Murphy  and  H. 
H.  Parsons,  all  of  Missoula,  for  appellant 
John  H.  Tolan  and  R.  F.  Gaines,  both  of 
Missoula,  for  reaiwndent 

BRANTLT,  C.  J.  The  plaintiff  recovered 
a  judgment  for  damages  for  personal  injuries 
alleged  to  have  been  suffered  by  him  during 
the  course  of  his  employment  as  a  servaot, 
by  the  defendant  Missoula  Light  A  Water 
Company.  Adam  Badalin  was  also  made 
a  defendant  but  the  jury  found  In  his  favor. 
Plaintiff  has  not  appealed,  nor  did  he  reserre 
and  Incorporate  In  ttie  record  exceptions  to 
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any  ntllogs  adverse  to  him  during  the  course 
of  the  trial.  The  Missoula  Ltgbt  &  Water 
Company  has  appealed  from  the  judgment 
and  an  order  denying  its  motion  for  a  new 
trial.  This  defendant,  hereinafter  referred 
to  as  "the  company,"  is  the  owner  of  a 
franchise  granted  by  the  of  Missoula, 
wbcreby  It  is  authorized  to  lay  the  mains 
BD(1  pipe  lines  In  the  streets  of  the  city 
necefisary  to  enable  It  to  distribute  water  to 
the  inhabitants.  The  franchise  In  express 
terms  grants  the  prlvll^e  of  making  such 
excavations  In  the  streets  and  alleys  as 
are  required  to  install  the  B^tem  of  mains 
and  pipe  lines  and  to  keep  It  In  repair.  It 
provides  that  the  company  shall  repair  or 
pay  for  any  damage  done  it  to  proper^ 
or  persons  by  reason  of  the  construction  or 
maintenance  of  the  system.  Under  an  ar- 
rangement between  the  company  and  the  de- 
fendant HadaUn,  the  latter  had  undertaken 
to  do.  at  a  stipulated  price  per  foot,  all  the 
digging  and  reflUlng  of  trenches  required  by 
the  company  for  the  laying  of  pipe  lln«^  for 
fbe  year  IftlO;.  Under  this  arrangemmt  Had- 
alln  employed  his  own  mea,  indudiiv  a  fore- 
man, and  furnished  all  the  tools  and  im^e- 
ments  necessary  to  do  the  work,  and  agreed 
to  hold  the  company  harmless  as  against  any 
claim  for  damages  by  reason  of  the  doing 
of  the  work  or  any  part  of  it  At  the  time 
of  the  accident  the  plaintiff,  with  others,  in 
all  about  15  men,  was  engaged,  under  the 
direction  of  one  Odenwald,  Hadalln's  osten- 
sibie  foreman,  in  excavating  a  trench  on 
South  Seventh  street,  in  what  Is  designated 
In  the  record  as  No.  2  Daly  addition  to  the 
cit7  of  Missoula.  The  addition  had  not,  at 
the  time,  been  Incorporated  In  the  city,  be- 
canse  the  owner  of  it  had  not  compiled  with 
the  requirements  of  the  statute  relating  to 
additions  to  cities  and  towns.  Rev.  Codes, 
SI  ?>212.  3213,  3465.  et  seq.  The  pipe  line 
theretofore  laid  on  this  street  was,  by  the 
work  In  hand,  being  extended  from  the  city 
limits  into  the  addition  at  the  expense  of 
the  owner.  The  place  where  the  accident  oc- 
curred was  therefore  not  within  the  city  lim- 
its, though  the  street  mentioned  is  an  ex- 
tension of  the  street  of  the  city  having  the 
same  designation.  The  manner  of  doing  the 
work  was  as  follows:  Each  employ^  was 
allotted  a  section  of  12%  or  13  feet,  which 
he  was  expected  to  complete  during  the  fore- 
noon. A  like  amount  was  allotted  to  him 
for  tbe  afternoon.  In  case  any  one  of  them 
bad  not  fully  completed  his  allotment  with- 
in tbe  time  allowed,  the  others  would  assist 
him.  The  trench  was  5%  feet  deep  and  2 
feet  in  width.  The  dfibris  was  shoveled  out 
iiftOD  the  surface  to  the  sides  of  the  trench. 
At  noon  on  the  day  of  the  accident  the  plain- 
tiff had  finished  the  task  allotted  to  him 
up  to  that  time.  As  soon  as  he  had  taken 
bis  lunch  he  went  to  the  assistance  of  an- 
other who  had  not  completed  his  task.  At 
Uiat  pdnt  the  dltcb  had  been  completed  to 


tbe  depth  of  about  four  feet.  While  the 
plaintiff  was  engaged  in  lowering  it  to  the 
required  depth,  the  walls  for  a  distance  of 
from  15  to  30  feet  caved  In  and  partially 
covered  him,  breaking  his  left  1^  below  the 
knee.  From  causes  which  supervened  there- 
after, it  became  necessary  for  the  limb  to 
be  amputated  atnve  the  knee. 

It  is  alleged  that  the  defendants  were  en- 
gaged in  excavating  ditches  in  certain  streets 
of  the  city  of  Missoula ;  that  they  well  knevr, 
or  in  the  exercise  of  ordinary  care  ought 
to  have  known,  that  the  nature  of  the  soil  In 
which  the  excavation  was  being  made  re< 
quired  the  walls  of  the  completed  portions 
thereof  to  be  supported  by  some  sort  of  crib- 
bing or  other  appropriate  means  In  order  to 
prevent  them  from  crambling  or  caving:  that 
the  lack  of  such  cribbing  or  support  ren- 
dered It  unsafe  to  work  in  the  incomplete 
portions ;  that  with  Icnowledge  of  these  con- 
ditions the  defendants  wholly  foiled  and 
n^lected  to  provide  any  cribbing  or  sup- 
port for  the  walls  of  the  completed  portions; 
that  plaintiff  did  not  know  of  the  conditions: 
and  that  while  he  was  engaged  in  his  work, 
the  walls  of  the  completed  portions  crumbled 
and  caved  In,  causing  the  walls  of  the  Incom- 
plete portion,  where  the  plaintiff  was  at  work, 
also  to  crumble  and  fall  upon  him.  whereby  ■ 
he  suffered  the  injuries  complained  of. 

The  def^dants  filed  s^arate  answers;  tbe 
company  admitting  its  corporate  capacity 
and  plaintiff's  injury,  dmled  all  the  other 
material  auctions  of  the  complaint  Among 
other  matters  designated  as  affirmative  de- 
fenses, it  alleged  that  at  Qie  time  tbe  plaintiff 
was  Injured  he  was  not  in  tfie  employment 
of  the  company,  but  was  in  the  employ  of 
its  codefendant  Hadalin,  under  an  indep«id- 
ent  contract,  by  the  terms  of  which  the  lat- 
ter had  exclusive  control  of  tiie  construction 
of  the  trenches  required  by  the  company, 
at  a  stipulated  price  per  foot  for  excavation 
and  refilling,  and  that  neither  the  company 
nor  any  of  its  officers  or  agents  had  any 
right  to  control,  or  was  respomdblc  for,  any 
act  or  omission  of  said  Hadalin.  The  de- 
fendanta  also  relied  upon  tbe  special  de- 
fenses of  contributory  negligence  and  as- 
sumption of  risk.  There  was  Issue  by  reply. 

The  brief  of  counsel  for  the  company  con- 
tains SO  assignments  of  error,  to  most  of 
which  they  have  devoted  attention  in  their 
argummt  Many  of  them  are  wholly  without 
merit  We  shall  give  q;>ecial  notice  to  such 
of  them  only  as  will  serve  to  guide  the  court 
on  another  trial,  which  must  be  ordered  on 
the  ground  of  Insnffidency  of  the  evidence  to 
sustain  the  verdict 

1.  The  suffidency  of  the  evidence  to  make 
a  case  for  the  jury  was  challenged  during 
the  trial,  both  by  motion  for  nonsuit  and  by 
request  for  a  directed  verdict  The  principal 
contention  now  made  Is  that  the  evidence 
introduced  by  the  plaintiff  fails  to  show  pri- 
ma fade  that,  at  the  time  of  his  Injury, 
he  was  In  the  employment  of  the  coniiuiny, 
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and  that,  if  It  be  conceded  that  he  was  em- 
ployed by  the  company,  and  that  the  latter 
was  gnll^  of  negUgeQce  In  falling  to  support 
the  walls  of  the  completed  portions  of  the 
trench  by  any  suitable  means,  the  evidence 
wholly  falls  to  show  a  causal  connection  be- 
tween this  dereliction  of  dnty  and  the  plain- 
tiff's Injury. 

[1  ]  The  plalntifr  was  the  only  witness  who 
testified  in  his  behalf  as  to  the  character  of 
the  work,  the  purpose  for  which  it  was  b^ng 
done,  the  surrounding  circumstances,  and 
how  and  by  whom  be  was  paid  his  wages. 
When  his  case  was  closed  no  contract  bad 
been  shown  between  Hadalln  and  the  com- 
pany. On  the  other  band.  It  appeared  that 
the  trench  was  being  excavated  for  the  com- 
pany for  the  laying  of  a  pipe  line  which  was 
to  be  part  of  its  system,  and  that  it  was  en- 
gaged, with  another  crew  of  men,  In  laying 
pipe  therein  as  fast  as  It  was  completed.  It 
was  shown  that  the  plaintiff's  wages  were 
being  paid  by  Hadalln,  bat  Hadalin's  rela- 
tions to  the  company  were  not  shown,  except 
that  he  was  directing  the  work  as  it  pro- 
gressed. One  seeing  how  and  for  what  pur- 
poses the  operations  were  beii^  conducted, 
and  knowing,  as  he  must,  that  corporations 
can  act  only  through  agrats,  would  naturally 
infer  that  the  whole  enterprise  was  ttiat  of 
the  defendant  company.  These  circumstanc- 
es, we  think,  furnish  a  sufficient  basis  for  an 
Inference,  in  the  absence  of  countervailing 
evidence,  or  circumstances  in  themselves  ex- 
planatory of  the  situation,  that  aU  the  men 
engaged  were  the  employes  of  the  company. 

It  was  said  by  Chief  Justice  Cockbum,  in 
Welfare  v.  London  &  Brighton  Ry.  Co.,  L.  B, 
4  Q.  B.  693 :  "I  agree  that  where  a  thing  is 
being  done  upon  the  premises  of  an  Individ- 
ual or  a  company  in  the  ordinary  course  of 
business.  It  would  fairly  be  presumed  that 
the  thing  was  being  done  by  a  person  in  the 
employment  of  the  principal  for  whose  bene- 
fit the  thing  was  being  done." 

To  the  same  effect  are  the  remarks  of  Jus- 
tice Qopton,  In  Rome  &  Decatur  R.  R.  Co.  t. 
Ghasteen,  88  Ala.  S91,  7  South.  94:  "As  no 
contract  was  produced  or  proved,  wblcii  was 
In  the  power  of  the  defendant,  evidence  that 
the  engine  and  cars  belonged  to  the  company, 
and  that  the  road  was  being  constructed  for 
Its  benefit,  If  believed,  prima  facie  shows 
that  those  employed  in  the  work  of  construc- 
tion were  the  agents  and  servants  of  the 
company,  and  devolves  on  It  the  harden  to 
prove  that  the  road,  engine,  and  cars  wrae  In 
the  possession,  and  ander  the  control  of  Cal- 
lahan as  a  a>ntractOT,  and  that  those  em- 
ployed were  exclusively  his  agents  and  serr- 
ants.  As  an  Inference  may  be  reasonably 
drawn  that  the  company  retained  the  right 
to  direct  what  ^ould  be  done^  and  how— 
the  general  mode  of  performance— though 
Callahan  may  have  «nployed  and  paid  the 
workmen,  the  saffldency  of  the  nndlspated 
facts  mentioned  to  overcome  the  presmnptlon 


arising  from  ownership  was  a  qnestlou  for 
the  Jury,  on  consideration  of  all  the  circmn- 
stances  proved." 

The  decisions  recognizing  the  doctrine 
stated  above  are  not  numerous,  bnt  the  fol- 
lowing are  more  or  less  directly  In  point: 
McCamns  v.  Citizens'  Gaslight  Co.,  ^  Barb. 
(N.  T.)  880;  Redstrake  v.  Swayze,  52  N.  J. 
Law,  129,  18  AtL  697;  Dillon  t.  Hant,  82 
Mo.  150;  Perry  v.  Ford,  17  Mo.  App.  212. 
See,  also,  Moll  on  Independent  Contracton, 
etc.,  I  32,  and  note  to  Richmond  v.  Sltterdlng 
(Va.)  66  L.  B.  A.  44S,  at  page  460. 

[2, 3]  Of  course  it  was  Indispensable  for 
the  plaintiff  to  show  his  employment  In  tbe 
first  Instance.  Without  a  prima  facie  show- 
ing of  the  relation  established  by  It,  he  could 
not  recover.  Having  the  affirmative  oC  tbe 
Issue,  tbe  burden  was  upon  him  to  produce 
evidence  to  support  it,  and  as  to  this  issue 
the  burden  was  upon  him  throughout  Rev. 
Codes,  {  7972.  But  under  the  doctrine  of  tbe 
cases  cited  supra,  the  circumstances  dis- 
closed by  plaintiff's  own  testimony  were  suf- 
ficient to  call  for  the  production  of  evidence 
to  rebut  the  presumption  thus  raised  against 
the  company.  In  a  given  case  the  circum- 
stances developed  by  pialntltTs  witnesses 
may  be  such  as  to  furnish  no  basis  for  an 
Inference  in  his  favor.  As  was  pointed  out 
by  Chief  Justice  Cockbum,  In  Welfare  v. 
London  &  Brighton  Ry.  Co.,  supra,  the  char- 
acter of  tbe  work  done  may  be  such  as  to 
rebut  any  presumption  that  tbe  person  doing 
it  is  In  the  employ  of  tbe  defendant  or  is  lt;s 
agent  Under  this  condition  of  the  evidence 
tbe  plaintiff  has  not  made  a  prima  fade  case 
calling  for  the  opinion  of  the  Jury,  but  must 
produce  other  evidence  to  avoid  a  nonsuit 

[4]  The  defendant  Is  responsible  upon  tbe 
principle  of  the  maxim  "Qui  faclt  per  allum 
fadt  pw  se" ;  and,  if  at  the  end  of  plain- 
tlCTs  case  there  has  not  been  made  out  a 
prima  facie  case  of  employment  by  the  de- 
fendant, or  at  the  end  of  the  whole  case  It 
has  not  been  dlsdosed  by  a  preponderance 
of  the  evidence  that  the  defendant  la  the 
master — the  responsible  prindpab— the  plain- 
tiff  cannot  recover. 

[5]  Tbe  defense  that  the  pwson  responsi- 
ble for  the  woi;k  Is  an  independent  contrac- 
tor is  not  affirmative  In  its  nature.  At  com- 
mon law  it  was  available  under  a  plea  of  not 
guilty.  Greenwalt  v.  Homer,  6  Serg.  &  B- 
(Pa.)  71;  Hall  v.  SnowhlU,  14  N.  J.  L. 
651;  Plowman  t.  Foster,  6  Cold.  (Tenn.)  M; 
Bibb's  Adm'r  t.  N.  &  W.  B.  B.  Co.,  87  Va. 
711.  14  S.  B.  16S.  Under  the  Code  It  is 
equally  available  under  a  general  denial,  be* 
cause  evidence  tending  to  show  that  a  person 
other  than  tlie  defendant  is  tlie  responslbte 
prindpal — the  master — not  only  tends  to 
negative  the  fact  of  employmwt  the  de- 
fendant, bnt  also  that  the  negllg«ice  candid 
the  Injury  was  his.  So  far  as  we  knov,  no 
court  has  announced  the  rule  that  the  de- 
fense must  be  established  by  a  preponder- 
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ance  of  tbe  evidence.  If  the  plaintiff's  case 
as  made  at  tbe  dose  of  his  eridence  calls  for 
the  opinion  of  the  Jury,  the  defendant  must 
therenpon  proceed  with  his  evidence  In  re- 
buttal, hut  he  Is  never  required  to  assume 
any  greater  burden;  and  If  at  tbe  close  of 
the  whole  case  it  appears  that  the  work  was 
being  done  an  independent  contractor,  or 
the  evidence  on  this  point  stands  at  an  equi- 
poise, he  is  entitled  to  a  verdict  Just  here  it 
may  be  remarked  that  the  trial  oourt  adopt- 
ed the  view  that  tbe  burden  was  upon  the 
company  to  establish  this  defense  by  a  pre- 
ponderance of  the  evidence.  This  was  clear- 
ly error. 

11-11]  Wbile  we  think  the  evidence  auffl- 
clent  to  show  prima  facie  an  employment  by 
the  company  and  a  dereliction  of  duty  In  the 
failure  to  pfovlde  against  the  caving  of  the 
walla  of  tbe  completed  portion  of  tbe  ttencb, 
we  also  tblnk  it  wholly  faUs  to  show,  direct- 
ly or  Inferentially,  any  causal  connection  be- 
tween this  dereliction  and  the  Injury  suffer- 
ed by  tbe  plaintiff.  Under  the  allegations  of 
the  complaint  the  failure  to  crib  or  support 
the  walls  of  tbe  completed  portion  caused  the 
walls  of  tbe  Incomplete  portion  to  crumble 
and  cave.  It  Is  tte  dnty  of  fba  master  to  ex- 
ehdse  ordinary  diligence  to  furnish  bis  serv- 
ant wia  a  reasonably  safe  place  In  which  to 
wvtk.  He  cannot  ddegate  this  dnt^  to  an- 
other 80  as  to  avoid  bdng  held  reqMmdble 
for  any  n^goice  in  that  behalf.  Tbls  rule, 
however,  does  not  apply  when  the  servant 
Is  employed  In  making  a  dangerous  place 
safe,  or  when  the  making  of  the  pbice  is  an 
Incident  of  the  work  In  which  he  Is  engaged 
and  the  danger  arises  from  the  work  as  it 
pn^esses.  This  Is  true  particularly  of  min- 
ing and  other  ludustrles  which  from  their 
nature  require  service  In  dangerous  places, 
as  well  as  In  the  making  of  them.  Tbe  mas- 
ter, If  a  corporation,  must  necessarily  employ 
some  one  to  do  this  work.  The  necessities 
of  the  case,  therefore,  require  the  servant, 
when  he  enters  upon  such  an  employment,  to 
assume  the  risk  of  such  dangers  as  are  in- 
ddent  to  it  Tburman  v.  Pittsburg  &  Mont 
C.  Co.,  41  Mont  141,  108  Pac.  588;  lAbatt  on 
Master  and  Servant  (2d  Ed.)  S  11T7* 

The  plaintiff  Is  a  foreigner.  He  speaks 
broken  English,  and  some  of  his  statements 
are  somewhat  quaint  The  following  ei- 
<%rpts  from  his  evidence  will  be  sufficient  to 
show  that  it  wholly  falls  to  support  the  alle- 
gations in  the  complaint:  *'I  came  back  this 
end  and  helped  this  man  here ;  and  my  bank 
started  to  cave  in  and  reached  me  and  burled 
■De  Qp.  While  I  was  working  In  this  ditch  In 
the  afternoon,  I  was  turned  east  and  the 
cave-lu  came  from  the  west  I  was  digging 
and  shoveling  both  in  the  afternoon ;  digging 
I  believe  and  shoveling  is  tbe  same  thing.  1 
*as  working  on  tbe  Vest  side  when  I  was 
through  there,  and  went  to  help  another  man 
"hen  I  was  bnrt  Tbe  dirt  came  on  me  Jnst 
about  here.   After  the  dirt  buried  me  I  did 


not  lose  consciousness;  I  started  to  yell,  an- 
other man  came  and  dug  me  out  I  said 
something  a  while  ago  about  the  ditch  caving 
starting  at  the  west  X  saw  that  afterwards ; 
after  they  dug  me  up.  The  time  they  took 
me  up  they  left  me  there ;  then  I  turned 
back  and  saw  It  was  caven  on  the  west  side 
of  me ;  it  was  about  from  30  to  35  feet  west 
*  *  *  The  first  man  west  of  me  was  about 
30  or  86  feet  When  the  dirt  covered  me  up 
it  did  not  cover  my  head  and  tbe  upper  part 
of  my  body ;  I  looked  back  west  at  the  same 
time  Uie  cave  stnudr  ma  They  dug  me  up, 
and  I  could  not  myself,  and  I  tamed  back, 
and  Ou^  helped  m^  took  me  out  while  I  was 
looking  back,  toa  I  turned  round  and  looked 
back  and  saw  the  ditch  Just  as  the  cave 
strucik  me  and  saw  tb»  cave-in.  It  was  cav- 
ing in,  sliding,  falling.  Back  of  me  at  the 
time  I  tamed  around  I  saw  tbe  ditch  falling 
in.  At  that  time  the  ditob  was  falling  in 
about  30  or  35  feet  I  did  not  see,  could  not 
see,  it  fall ;  it  was  fisllen  already.  I  did  not 
see  it  fall;  I  Jnst  saw  what  buried  me.  I 
did  not  see  the  cave  fall  at  aU.  I  felt  that  It 
was  falling.  I  do  not  know  where  that  cave 
started  back  of  me.  It  started  with  a  piece 
of  work  I  was  through  In  the  momii^.  I 
know  that  because  I  saw  It  after;  saw  It 
after  It  was  caved  in.  Q.  It  was  all  fallen 
down  when  yon  saw  it?  A.  fniat  end  of  it 
faced  me;  I  didn't  was  looking  around.  As 
to  whether  or  not  it  caved  both  ways,  I  did 
not  see  it  I  saw  when  it  reached  me ;  It  buried 
me  up.  All  I  know  Is  when  I  looked  at  It 
the  ground  was  caved  in  there  for  30  or  35 
feet  I  know  it  started  back  of  me.  I  was 
not  looking  back  at  the  time  it  was  caving.  I 
do  not  know  where  tt  started."  This  evidence 
was  not  aided  by  tbe  testimony  of  any  other 
witness. 

The  witness  Hadalln  said:  "When  I  went 
there  in  the  afternoon  about  12  or  15  feet  In 
length  of  the  bank  had  fallen  into  tbe  dlteh 
on  the  north  side  of  the  ditch.  •  •  • 
When  I  got  back  there  In  the  afternoon  I 
found  that  12  or  13  feet  had  caved  in.  Mr. 
Odenwald  and  I  measured  It ;  I  do  not  exact- 
ly remember  the  namber  of  feet  hut  It  was 
only  a  short  distance,  12  or  IS  feet  to  the 
best  of  my  knowledge."  Odenwald  testified : 
"The  cave-In  of  the  ditch  on  the  north  bank 
was  about  12  or  15  feet  and  on  tbe  south 
bank  not  quite  that  much,  I  don't  think." 

Marino  Scandello,  a  fellow  workman  of 
plaintiff,  testified:  "I  noticed  how  far  along 
the  dltdi  tbe  cave-In  extended;  it  was  about 
15  feet  De  Sandro  was  in  tbe  center  of  this 
cave,  and  the  ground  was  caved  on  both 
sides  of  where  De  Sandro  was.  I  was  there 
before  De  Sandro  was  liberated  and  taken  out 
of  the  ditch." 

The  utmost  that  tbls  evidence  tends  to 
show  is  that  the  plalntUf  was  caught  and  in- 
jured by  the  caving  of  the  walls  at  the  place 
In  wblidL  be  was  working.  Whether  he  Um- 
caused  tbe  fall  of  tbe  material  by  a 
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stroke  of  his  pick  at  that  place,  or  whether 
because  of  the  natare  of  the  grouDd,  dlstarh- 
ed  as  It  was  by  his  work,  It  began  to  cave 
there  and  extended  to  the  completed  portion, 
or  whether  ft  began  in  the  completed  portion, 
and  the  fall  there  carried  with  It  the  walls 
at  the  point  where  the  plaintiff  was  at  work 
are  questions  left  entirely  to  speculation.  If 
the  nature  of  the  soil  at  that  place  was  such 
that  the  plaintiff's  operations  were  likely  to 
cause  It  to  fall,  this  was  a  catastrophe  which 
he  was  bound  to  foresee  and  guard  against ; 
for  It  Is  conceded  that  cribbing  could  not 
have  been  put  In  at  that  place  until  that 
portion  of  the  trench  had  been  completed. 

[11]  It  is  not  sufficieut  that  the  plaintiff 
prove  the  InJuiT.  It  is  necessary  that  he 
go  further  and  show  by  some  substaDtlal  evi- 
dence the  causal  connection  between  the  neg- 
ligence of  the  defendant  and  the  Injury;  for 
the  master  cannot  be  held  liable  If  his  negli- 
gence was  merely  a  condition,  as  opposed 
to  the  effident  cause  of  the  injury.  I^batt 
on  Master  and  Servant  (2d  Ed.)  S  1570;  Mon- 
son  v.  La  France  Copper  Co.,  30  Uont.  80, 
101  Pac.  243.  133  Am.  St.  Rep.  549. 

[12]  The  efficient  cause  may  be  shown  by 
indirect  evidence,  but  it  cannot  be  said  to  be 
established  by  such  evidence  unless  the  cir- 
cumstances are  such  ttutt  they  not  only  tend 
afflnnatlTely  to  show  it,  but  also  tend  to  ex- 
clude any  other.  Monson  v.  La  France  Cop- 
per Co.,  supra;  McGowan  v.  Nelson,  36  Mont. 
67,  92  Pac.  40;  Shaw  v.  New  Year  Gold 
Mines  Ca,  31  Mont  138,  77  Paa  515. 

The  further  contention  Is  made  that  the 
evidence  as  a  whole  demonstrates  that  the 
plaintiff  was  employed  by  Hadaliu  as  an  in- 
dependent contractor,  and  hence  that  the 
court  should  have  directed  a  verdict  for  the 
company.  During  the  years  1009  and  1010 
the  company  was  apparently  engaged  In  re- 
constructing and  extending  its  system.  It 
liad  entered  into  a  written  contract  for  the 
year  1009  with  Hadalln  &  Campbell,  as  co- 
partners, under  the  terms  of  which  Qie  latter 
agreed  to  dig  and  refill  all  trenches  required 
for  the  work  during  the  year,  at  a  stipulat- 
ed price  per  foot  The  contract  bad  been  ex- 
ecuted to  the  satisfaction  of  the  company. 
For  the  year  1910  It  contracted  exclusively 
with  Iladalin.  This  contract  the  evidence 
tended  to  show  was  to  be  reduced  to  writing, 
but  that  this  was  not  done  because  Mr. 
Brown,  the  manager  of  the  company,  was 
too  busy  to  attend  to  it  In  September,  after 
the  accident  bad  happened,  this  was  done. 
Except  the  price  per  foot  stipulated  for,  the 
writing  expressed  substantially  the  stipula- 
tions and  oohditlons  contained  in  the  one  en 
tered  Into  the  year  before,  though  there  was 
some  discrepancy  in  the  statements  of  Brown 
and  Hadalin  on  the  subject  Both  testified, 
however,  that  it  contained  the  terms  and 
stipulations  which  had  been  agreed  upon  by 
them  at  the  time.  The  writing  was  dated 
back  to  April  1st,  the  time  at  which  Hadaltn 
actually  began  work.  Under  its  terms  Hada- 


lin  agreed  to  do  all  the  excavation  and  re- 
filling of  trenches  required  by  the  company 
during  the  year  1910,  to  supply  his  own  tools 
and  other  means  of  doing  the  work,  to  com- 
plete the  work  from  time  to  time,  and  at 
IK>int8  indicated  by  the  company,  in  a  work- 
manlike manner,  subject  to  the  approval  of 
the  foreman  of  the  company,  and  to  save  the 
company  harmless  against  any  claim  for 
damages  caused  by  him.  The  company  on  its 
part  was  to  pay  Hadalln  from  time  to  time 
on  estimates  of  the  amount  of  work  done. 
This  evidence  tends  further  to  show  that 
from  April  until  the  contract  was  reduced  to 
writing,  periodica]  settlements  were  made  be- 
tween Hadalin  and  the  company,  based  upon 
estimates  at  the  price  per  foot  named  in  the 
contract,  the  company  paying  a  lump  sum 
for  the  amount  due,  and  that  Hadalln  em- 
ployed and  paid  all  the  men  who  did  the  ex- 
cavation work. 

-  It  la  Insisted  by  counsel  tliat  this  evidence 
stands  uncontroverted  by  any  evidence  Id  the 
record,  and  hence  that  the  court  erred  in 
submitting  to  the  Jury  the  question  whether 
Hadalln  was  an  independent  contractor. 
With  this  contention  we  do  not  agree.  But 
for  the  fact  that  the  parties  prepared  and 
signed  the  writing  in  September,  the  ques- 
tion whether  there  was  or  was  not  a  coo- 
tract  would  have  been  left  entirely  to  rest 
upon  parol  evidence.  The  i»%paration  of  the 
writing  at  that  time  did  not  change  the  sit- 
uation so  far  as  it  covered  the  time  prior  to 
the  accident.  In  the  absence  of  the  writiog 
it  would  )^ve  been  the  exclusive  province  of 
the  Jury  to  say  whether  there  was  or  was 
not  a  contract;  for  whether  there  was  or  not 
depended  upon  the  truth  of  the  statements  of 
Brown  and  Hadalln  In  that  behalf,  in  the 
light  of  the  surrounding  drcumstaaces. 
There  was  some  evidence  that  Wright;  the 
general  foreman  of  the  company,  was  present 
and  gave  some  orders  to  Odenwald  tuuchins 
the  completion  of  the  particular  work  on 
which  Hadalln  was  engaged  on  the  day  be- 
fore the  accident.  This  was  a  circumstance 
to  be  considered  by  the  jury  In  conneotloa 
with  the  other  evidence  as  to  how  far  the 
company  retained  control  of  the  work.  The 
mode  pursued  for  periodical  Settlements  be- 
tween Hadalln  and  the  company  tended  to 
corroborate  Hadalin  and  Brown  as  to  the 
terms  of  the  contract  but  this  did  not  so 
conclusively  establish  the  fact  of  Its  exist- 
ence that  the  court  was  warranted  in  taking 
the  case  from  the  Jury.  The  production  of 
the  writing  did  not  aid  the  defendant's  case; 
on  the  contrary,  the  fact  that  it  was  execut- 
ed after  the  accident,  and  dated  back  to  cov- 
er the  time  of  Its  occurrence,  might  be  sug- 
gestive ot  &bricatIon  In  order  to  save  the 
company  from  UabUity.  This  was  also  a 
circumstance  to  be  considered  by  the  jury: 
for  the  question  of  good  or  bad  faith  of  the 
transaction  thus  vras  made  a  matter  of  in- 
quiry to  be  determined  by  the  Jury.  , 
[13]  When  such  ft  contract  Is  in  writing 
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and  dearly  expresses  all  the  undertakings  of 
tbe  parties,  the  relation  It  creates  between 
them  Is  to  be  determined  exclnslTelr  by  the 
court  Good  T.  Johnson,  88  Ck)lo.  440,  88 
Pac.  439.  8  U  a  A.  (N.  S.)  890;  Moll  on 
Independent  Contractors,  etc.,  |  82;  Unne- 
han  V.  Rcdllns,  1S7  Mass.  123,  60  Am.  Sep. 
2S7;  Mayhew  t.  SuUlvan  Mfg.  Co.,  76  Me. 
100. 

[14]  So,  too,  when,  though  rerbal,  there  is 
no  controversy  or  uncertainty  in  the  evl- 
dcuce  as  to  the  terms  of  the  contract  and 
there  Is  room  for  only  one  Inference,  it  Is  to 
be  construed  by  the  court.  Drennan  t. 
Smith.  115  Ala.  396,  22  Sonth.  442;  MoU  on 
Independent  Contractors,  etc.,  {  29.  When, 
however,  as  In  this  case,  the  contract  la  not 
Id  writing,  and  the  evidence  Is  not  entirely 
rlear,as  to  its  terms,  and  different  deduc- 
tions may  be  drawn  from  it,  especially  so 
when  a  question  of  good  fOlth  Is  at  Issue, 
the  relations  of  the  partly  are  to  be  de- 
termined by  tbe  jury  under  proper  instruc- 
tions. Rome  &  D.  R.  R.  Co.  v.  Chasteen,  88 
Ala.  591,  7  South.  94;  Carlson  t.  Stocking, 
91  Wis.  432,  65  N.  W.  58;  Daley  T.  Boston, 
etCn  R.  R.  Co.,  147  Mass.  107,  16  N.  E.  690. 
See.  also,  note  to  Richmond  t.  Sltterdlng, 
dted  supra,  65  L.  R.  A.  508. 

[If]  The  contention  Is  also  made  that  the 
conrt  should  have  directed  a  verdict  on  the 
ground  that  the  danger  incident  to  the  em- 
ployment was  shown  by  tbe  evidence  to  have 
been  obvious  and  fully  understood  by  the 
plaintiff.  On  the  theory  that  tbe  Injury  was 
eansed  by  a  cave-in  In  the  completed  portion 
of  the  trench,  which  would  not  have  occurred 
If  rrecantion  had  been  taken  to  make  safe 
tbe  completed  portion,  we  think  the  question 
whether  plaintiff  assumed  tbe  risk  of  danger 
from  this  source  was  properly  submitted  to 
the  jury. 

[11,17]  2.  We  have  examined  the  several 
assignments  upon  the  rnllngs  of  the  conrt  In 
admitting  and  excluding  evidence.  Some  of 
them  were  objectionable  from  a  tedinical 
point  of  view,  yet  we  do  not  think  the  com- 
pany suffered  prejudice  by  reason  of  any  of 
them.  Others  of  which  complaint  Is  made 
irere  correct  To  illustrate:  The  ordinance 
Knntlng  the  franchise  which  the  company 
acquired  by  assignment  from  the  original 
grantee  was  admitted  In  evidence  without 
preUminaiy  proof  that  It  Is  one  of  the  ordi- 
nances of  the  dty.  That  the  franchise  was 
gnmted  by  this  ordinance  Is  admitted  In  the 
answer.  While  it  was  not  relevant  to  any  is- 
Boe  involved,  its  admission  could  not  have 
wnmgbt  any  prejudice. 

[11]  It  appeared  from  the  testimony  of 
plaintiff  that  he  had  been  paid  his  wages  by 
Hadalin  by  check,  and  that  he  had  signed  the 
pay  roll  kept  by  Hadalin.  On  cross-exainina- 
tim  he  was  asked  whether  after  be  received 
tbe  checks  signed  by  Hadalin,  he  knew  for 
whom  he  was  working.  An  objection  to  the 
question  was  snstained  on  the  ground  that 
It  was  not  proper  cross-examination,  and 


that  it  called  for  the  conclusion  of  the  wlt^ 
ness.  We  think  it  was  wholly  immaterial 
whether  the  plalntifl  knew  for  whom  he  was 
working,  the  real  inquiry  being  who  In  fact 
was  his  employer.  Though  he  knew  Oiat 
Hadalin  paid  him,  he  could  not  be  expected 
to  know  tbe  relations  of  Hadalin  to  the  com- 
pany. 

[II]  Again,  this  witness  was  permitted,  over 
objection,  to  state  that  he  saw  Mr.  Wright, 
the  for^nan  of  the  company,  on  ttie  line  of 
trench  the  day  prior  to  that  on  which  the 
accident  occurred,  and  that  the  latter  had 
ordered  Odenwald,  the  foreman  in  charge, 
to  ke^  the  crew  at  work  at  that  place  the 
following  day.  The  evidence  was  competent 
as  reflecting  upon  the  relations  of  the  parties, 
and  as  tending  to  show  how  far  the  company 
retained  control  of  the  work  being  snperin- 
tended  by  Odenwald. 

3.  The  instructions  submitted  to  the  jury 
are  criticised  In  many  particulars,  the  <^ef 
complaint  being  made  of  those  wherein  the 
court  declared  that  the  company  must  In 
order  to  avoid  liability,  show  by  a  preponder- 
ance of  the  evidence  that  tbe  plaintiff  was 
employed  by  Hadalin  as  an  Independent  con- 
tractor. Though  the  contract  was  pleaded  as 
a  special  defense,  counsel  by  specific  objec- 
tion and  exceptions  to  the  instructions  on  the 
subject  Bufflcieutly  reserved  tbe  question  as 
to  who  should  sustain  tbe  burden  of  proof. 
What  has  already  been  said  in  discussing  the 
evidence  is  suffldent  to  dispose  of  these  as- 
signments. It  is  suffldent  also  to  dispose  of 
the  assignments  upon  the  question  whether 
the  court  should  have  instructed  the  jury  to 
And  for  the  defendants.  There  was  evidence 
tending  to  show  that  the  nature  of  the  soil  in 
which  the  excavation  was  being  made  was 
such  that  cribbing  or  other  suitable  support 
was  necessary  to  prevent  the  walls  (tf  tbe 
completed  portions  from  caving. 

[2B,  21]  There  was  also  evidence  tending  to 
show  that  caring  could  have  been  prevented 
as  well  by  "shearing"  off  the  lips  of  the 
trench  or  digging  it  wider  at  the  top,  thus  re- 
moving a  portion  of  the  superincumbent 
weight  and  that  a  short  time  prior  to  the 
acddent  spedal  Instructions  had  been  given 
by  Hadalin  to  all  the  men  working  on  tbe 
trench  to  do  this.  These  Instructions,  tbe 
witnesses  stated,  were  givea  because  on  a 
preceding  day  a  cave-In  had  occurred,  slight- 
ly injurii^  one  of  the  men.  The  plaintiff  de- 
nied that  he  had  been  so  Instructed.  Coun- 
sel requested  the  court  to  instruct  the  jury 
that  shearing  was  a  reasonable  and  proper 
method  to  protect  the  woiicmen,  and  that  If 
they  found  that  spedal  Instructions  had  been 
given  to  the  plaintiff  to  pursue  this  method, 
but  that  he  had  failed  to  do  so,  and  that  the 
acddent  was  the  result,  they  should  find  for 
tbe  defendants.  The  court  modified  this  In- 
struction so  as  to  submit  also  the  question 
whether  or  not  the  method  was  reasonable 
and  proper.  Contention  Is  made  that  the 
court  erred  In  modifying  the  request  The 
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evidence  tending  to  show  that  the  method 
called  "shearing"  was  proper  and  safe  was 
not  contradicted  or  Impeadied  In  any  way; 
Indeed,  that  it  would  have  furnished  ample 
protection  to  any  one  worUng  In  the  trench 
Is  manifest  Of  course,  It  was  a  qn«9tion  for 
the  Jury  whether  HadaUn  bad  given  Instruc- 
tions to  the  men,  as  he  and  other  witnesses 
stated.  Since  the  evidence  as  to  the  pro- 
priety and  safety  of  the  method  vras  not  con- 
tradicted, but  was  entirely  In  accord  with  the 
experience  and  common  observation  of  men, 
the  court  might  well  have  assumed  It  true 
and  glv^  the  Instructions  as  framed  by 
couDS^.  We  do  not  think,  however,  that 
prejudice  was  wrought  by  the  modification. 

[22]  The  question  whether  the  company, 
operating  as  It  does  under  a  franchise  from 
the  city,  could  let  a  contract  to  Hadalln  for 
the  digging  and  reflUlng  of  the  trenches,  so 
as  to  relieve  itself  fn>m  liability  to  Hadalln's 
employes  ftor  damages  for  injuries  caused  by 
his  negUgen(»,  was  raised  during  the  course 
of  the  trlaL  The  court  btid  that  8U<A  a 
contract  Is  valid,  as  Is  manifest  from  the 
ta.ct  that  It  permitted  the  Jury  to  find  wheth- 
er there  was  a  contnuit  or  not.  Counsel  for 
plaintiff,  so  fiir  as  the  record  sbowi^  did  not 
make  obJectloQ  to  any  InstructlCHi  and  re- 
serve «ceptlon,  under  the  provlsl<ms  of  the 
Code  (Bev.  Codes.  1 711S),  to  tiie  action  of  the 
court  in  that  behalf,  so  as  to  require  this 
court  to  review  it  In  Uielr  bilefis  counsel 
have  devoted  a  great  deal  of  space  to  a  dis- 
cussion of  the  validity  of  such  a  contract, 
and  also  to  the  question  whether  It  was  In- 
valid so  far  as  any  of  the  work  to  be  done 
under  it  vras  vrlthout  the  city  limits.  Since 
the  court  htid  in  favor  of  the  company  as  to 
the  validity  of  the  contract,  It  has  no  ri^t 
to  complain. 

123]  Plaintiff  cannot  complain  because 
counsel  did  not  reserve  the  question,  as  re- 
quired by  the  statute.  Under  these  drcum- 
stances  we  must  accept  the  opinion  of  tlie 
trial  conrt  as  to  the  law  ct  the  case  for  the 
purpose  of  these  appeals,  and  decline  to  un- 
dertake a  determination  of  the  question  In- 
volved. A  discussion  of  it  at  this  time  would 
be  purely  academic;  and  any  conclusion  ar- 
rived at  with  refennice  to  It  would  be  otdter. 
The  same  would  be  true  as  to  a  discussion 
and  dedslon  of  the  question  whether,  though 
the  contract  so  far  as  it  included  work  done 
within  the  dty  was  Invalid,  it  wad  valid  as 
to  work  done  without  tiie  city  limits ;  for  if 
the  contract  was  valid.  It  applied  to  any  work 
whidi  might  be  done  under  it  vrithln  or  vdfh- 
out  the  dty. 

4.  It  Is  insisted  that  since  the  Jury  found 
in  ftivor  of  Hamlin,  who  had  general  charge 
of  the  work,  thus  acquitting  him  of  n^ll- 
gence,  the  company  was  entitled  to  a  Judg- 
ment  notwithstanding  the  verdict  against  it 
The  question  presented  by  this  contention 
has  practically  been  foreclosed  by  thto  court 
by  the  decisions  In  Yerllnda  v.  Stone  ft  «Web- 
ster  Eng.  Corp.,  44  Mont  223,  119  Paa  S73, 


and  Melzner  v.  Raven  Copper  Oo.,  47  Uont 
851, 132  Pac.  653.  It  Is  true  that  the  verdict 
In  each  of  these  cases  was  silent  as  to  the 
servant  who  was  made  codefendaut  with 
the  master,  while  here  It  Is  In  favor  of  the 
servant  But  we  think  the  formal  acquittal 
of  the  servant  or  agent  through  wbose  wrong 
the  injury  was  done  should  not  deprive  tbe 
plaintiff  of  what  the  Jury  has  glvm  him,  if 
the  evidence  shows  that  he  has  suffered 
wrong. 

As  was  said  in  Verlinda  v.  Stone  &  Wd»ter 
Eng.  Gorp^  8iq>ra:  "The  conclusloDS  reached 
by  Jurors  are  sometimes  lnezplicabl&  Often 
they  arbitrarily  find  against  one  party  aid 
in  favor  of  another  without  any  apparent  rea- 
son ;  but  if  the  evidence  Justifles  the  ttx- 
diet  as  to  the  party  held,  there  Is  no  reason 
why  it  should  not  be  deemed  good  as  ta  him, 
notwithstanding  there  is  no  finding  as  to 
the  other.  It  seems  to  us  that  the  better  role 
is  that,  if  tbe  evidence  Is  such  that  the  Jury 
might  have  found  against  both  the  master 
and  the  servant  the  plaintiff  should  not  be 
denied  his  recovery  against  the  master  be- 
cause the  Jury  wero  unable  to  agree  upm  a 
verdict  a^nst  tbe  servant  or  arbitrarily 
dlsT^rded  the  evidence  tending  to  show 
ne^lgeoce  on  the  part  of  the  servant"  Tboe 
are  cases  which  adhere  to  the  rule  vrtiidi 
counsel  Invoke  Doremna  t.  Boot  23  Wash. 
710,  63  Pac.  572,  S4  L.  R.  A.  649.  Morris  v. 
Northwestern  InQtrovement  Co.,  68  Wash. 
4S1. 102  Paa  402;  and  Hayes  t.  Chicago  Tele- 
phone Ca,  218  IlL  414t  75  N.  E.  1003.  2  L. 
R.  A.  (N.  S.)  764,  an  in  point 

[24]  We  prefer,  howevtf.  as  Indicated  by 
the  dedslim  in  Terlinda  v.  Stone  ft  Wdister 
Eng.  Corp.,  supra,  to  follow  the  doctrine  an- 
nounced 1^  -other  courts:  That  whore  the 
Jui7  arbitrarily  acquits  Qsb  sorant  or  ^rait 
through  wbose  negligence  tiie  wrong  was 
done,  the  verdict  against  the  principal  ought 
to  be  allowed  to  stand ;  tbe  reason  behig  Oiat 
the  plaintiff  should  not  be  oondnded  by  tbe 
caprtdoua  conduct  of  the  Jury.  Illlnds  Cen- 
tral Ry.  Co.  V.  Murphy,  128  Ky.  7S7,  07  8. 
W.  729,  11  Ii.  B.  A.  (N.  8.)  862;  Ballwair 
Go.  T.  James.  73  Tex.  12,  10  &  W.  744,  15 
Am.  St  Rep.  743;  Texas  &  P.  B.  Co.  v.  Hn- 
ber  (Tex.  Civ.  App.)  05  S.  W.  668.  This 
doctrine  may  not  be  strictly  logical,  but  It  Is 
equally  as  logical  as  that  announced  In  flie 
cases  dted;  for  under  tbe  rule  foUowed  by 
them,  the  plaintiff  is  deprived  of  his  rit^t 
of  recovery  on  purely  technical  grounds. 

[21]  But  aside  firom  tills  condderation,  fiir 
aught  that  we  can  gather  from  the  record, 
tlie  Jury  in  this  case  did  not  arbitrarily  or 
caprtdouSIy  acquit  Hadalln.  Upon  the  the- 
orj  that  the  work  was  bdng  ^ne  by  Oie 
company  through  Odenwald  and  Hadalln, 
both  being  its  servants,  the  Jury  may  bare 
concluded  that  since  Odenwald  had  direct, 
personal  supervldon,  it  was  his  duty,  and  not 
that  of  Hadalln,  to  take  precautions  for  the 
safety  of  the  employes,  and  that  the  company 
shonld  be  held  because  of  hla  failure  to  per- 
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form  the  daty  delegated  to  him.  From  this 
point  of  Tiew,  HadaUn  was  an  Intermediate 
agent,  and  onght  not  to  have  been  held  lia- 
ble for  Odenwald's  dereliction. 

The  Jndgm^t  and  order  are  rerersed,  and 
ttie  cause  Is  remanded  for  a  nev  trlaL 

Reversed  and  remanded. 

HOLLOWAY  and  SANMEB.  JJ^  concnr. 


KNAPP  T.  KNAPP.  (CHt.  l,ie9J 

(District  Coart  of  Appeal,  Third  District,  Cal- 
ifornia.   Oct.  8.  191S.) 

1.  DivoBCB  (I  27*)— Gbounds— Cbukivtt. 

Under  Civ.  Code,  {  94,  providing  that  ex- 
treme cruelty  as  a  groand  for  divorce  is  the 
TTOi^fa]  inflictloD  of  Rievons  bodily  injury 
snd  mental  suffering,  a  husband's  acts  in  slap- 
ping his  wife  in  tbe  face  and  injuring  her  per- 
son, and  his  breaking  of  tbe  forniture,  so  as 
to  inflict  grievous  bodily  injury  and  mental 
suffering  and  make  it  dangerous  to  tbe  wife's 
health  and  well-being  to  live  with  him,  con- 
stituted extreme  cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  H  27,  62-83;  Dea  Dig.  {  27.*] 

2.  DivoKCK  (I  286*)— Fkesumftion— Disposi- 
TioH  o»  Pbopebtt— Appeal. 

Where  the  trial  court,  in  an  action  for 
divorce,  found  certain  property  to  be  community 
property,  and  set  aside  two-thirds  to  defendant 
aod  one-third  to  plaiatifE,  it  must  be  assumed,  In 
the  absence  of  evidoice,  that  Uie  facta  warranted 
BDch  distribntion. 

(Sd.  Note.— For  other  casta,  see  Dlvorca,  Cant 
Db.  U  769,  770;  Dee.  Dig.  I  286.*] 

3.  DivoacE  (S  249*)— ItaSPOSinoN  or  Pbop- 
KBTT— Statute. 

Civ.  Code,  i  146,  expressly  provides  ttiat 
where  a  divorce  is  rendered  on  the  ground  of 
extreme  cruelty,  the  disposition  of  the  com- 
manlty  prt^erty  rests  la  the  dlseretloii  ot  the 
trial  court 

[Ed.  NotSd— For  other  caaea,  see  Dirwce, 
Cent.  Dig.  II  701-700*  707,  mSPn2 ;  Dee.  Dig. 
1  249.'] 

4.  DivoBCB  (I  286*)  —  Appeal  —  Pabtt  Enti- 
tled TO  CoHFLAiN— Disposition  op  Peop- 

MIT. 

In  aa  aetbn  for  divorce  for  extreme  cmel- 
the  trial  court  found  that  a  certain  tot  was 
nw  separate  property  of  the  plaintiff,  wife,  but 
tne  decree  was  silent  aa  to  it  Held,  in  view 
of  Civ.  Codfc  1 146,  which  does  not  contemplate 
tbe  disposititm  in  the  decree  of  the  separate 
property,  but  only  of  the  commuotty  property, 
defendant  could  not  complain  of  the  court  s 
lailure  to  accord  to  the  wife  her  separate  prop, 
erty. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  769,  770;  Dec.  Dig.  |  286.*1 

Appeal  from  Su[>erior  Court,  Alameda 
Onmty ;  T.  W.  Harris,  Judge. 

Action  for  divorce  by  Rosa  Knapp  against 
^^miam  Knapp.  From  a  judgm^t  award- 
ing certain  community  property  to  plaintiff, 
defendant  appeals.  Affirmed. 

H.  A  ZiiittreU,  of  Oakland,  for  appellant. 
G«orge  Samuels,  of  Oakland  (Samuels  3t 
Magnes,  of  Oakland,  of  counsel),  for  respond- 
ent 


BURNETT,  J.  Plaintiff  was  granted  an 
Interlocutory  decree  of  divorce  on  the  ground 
of  crusty  aud  she  was  awarded  certain  com- 
munity property.  The  appeal  Is  from  that 
portion  of  the  Judgment  "wbidi  attempts  to 
and  does  set  aside  and  award  to  the  plain- 
tiff herein  the  real  property  mentioned  and 
described  in  said  judgment;  also  that  por- 
tion of  said  judgment  which  attempts  to  and 
does  set  aside  and  award  to  said  plaintiff  the 
household  furniture  mentioned  and  descrit>ed 
in  said  Judgment;  also  that  portion  of  said 
judgment  which  sets  aside  and  awards  to 
plaintiff  a  one-third  interest  of,  in,  and  to 
the  sum  of  $1,000  mentioned  and  described 
in  said  judgment" — and  none  of  the  evidttice 
is  brought  up. 

The  points  urged  for  reversal  of  the  judg- 
ment are  so  destitute  of  merit  as  hardly  to 
merit  speciflc  attention.  However,  they  will 
be  accorded  brief  consideration. 

[1]  1.  That  the  complaint  states  a  cause  of 
action  for  divorce  on  the  ground  of  cruelty 
cannot  admit  of  doubt  It  Is  therein  allied: 
"That  ever  since  the  marriage  of  this  plalu- 
tlff  and  said  defendant,  and  continuously  dur- 
ing said  period  of  time,  the  defendant  has 
wrongfully  aud  willfully  inflicted,  and  he  still 
does  wrongfully  and  wlllfnly  Inflict  ui>on  this 
plaintiff  a  course  of  grievous  mental  suffer- 
ing and  grievous  bodily  Injury,  and  more  par- 
ticularly as  follows,  to  wit"  This  Is  fol- 
lowed by  the  spedflcatlon  that,  In  January, 
1906,  "the  Bald  defendant  at  the  residence  of 
the  parties  hereto,  without  any  reasonable 
cause,  excuse,  or  provocation  willfully  used 
force  and  violence  on  tbe  person  of  this  plain- 
tiff"; that  in  January,  1908,  "the  said  de- 
fendant at  the  residence  of  the  parties  here- 
to, without  any  reasonable  cause,  excuse,  or 
provocation  therefor,  used  force  and  violence 
on  the  person  of  this  plaintiff,  slapped  this 
plaintiff  in  the  face,  and  injured  the  plain- 
tiff's person  and  body,  thereby  ^nnslng  this 
plaintiff  to  have  black  and  blue  marks  upon 
her  person  and  black  and  blue  eyes  for  sev- 
eral days  thereafter;  that  npon  said  occa- 
sion the  said  defendant,  without  any  rea- 
sonable cause,  excuse,  or  provocation  there- 
ftor,  tnoke  and  smashed  the  furniture  in  the 
house  of  said  parties."  Other  similar  instanc- 
es are  pointed  out  and  the  complaint  pro- 
ceeds: "That  the  foregoing  acts  and  conduct 
on  the  part  of  the  said  defendant  consist  of 
but  a  few  of  the  acts  of  cruelty  and  brutality 
inflicted  upon  this  plaintiff  by  said  defendant 
since  and  during  the  married  life  of  said  par- 
ties, and  that  by  reason  of  the  acts  and  con- 
duct her^nabove  speciflcally  set  forth  and  de- 
scribed, this  plaintiff  has  been  caused  to  suf- 
fer and  she  has  soffered  and  does  now  suffer, 
great  and  grievous  bodily  Injuries,  and  great 
and  grievous  mental  anguish,  and  the  said 
plaintiff  further  alleges  that  to  longer  live 
with  said  defendant  would,  as  plaintiff  la  In- 
formed and  beUeves,  and  therefore  allies,  be 
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dangerous  to  tbe  healtb  and  physical  bdng 

of  herself." 

If  the  treatment  by  defendant  of  plaintiff 
as  therein  delineated  does  not  consUtote  acts 
of  cruelty,  we  confess  our  inability  to  under- 
stand the  meaning  of  the  expression.  It  ap- 
pears that  these  acts  were  wrongful,  and  that 
they  Inflicted  upon  plaintiff  "grlevons  bodily 
injury"  and  "grievous  mental  suffering."  A 
case  is  thus  presented  that  meets  the  re- 
quirement of  the  Code.  Section  94,  GIt. 
Code;  Barnes  t.  Barnes,  93  CaL  171,  30 
Pae.  298,  16  U  R.  A.  660;  Fleming  T.  Flem- 
ing, 95  Cal.  4S0,  SO  Pac.  666,  29  Am.  St  Bep. 
124;  MacDonald  r.  UacDonald,  ItSS  CaL  665. 
102  Pac.  827,  25  L.  R.  A.  (N.  S.)  46.  The  ob- 
jection that  it  does  not  appear  that  the  said 
acts  were  wrongfully  committed  is  hyp«critl- 
cal.  The  words  "wrongfully  and  willfully," 
fonnd  In  the  first  paragraph  of  tbe  abore 
quotation,  are  intended  to  modify  the  iqieclfic 
acts  of  Tlolen(»  that  follow, the  general  alle- 
gation. But  aside  from  that,  it  cux  hardly 
be  contended  that  it  la  lawful  tor  a  man. 
"without  any  reascmable  cause  or  without 
excuse  or  proTocatlon,"  to  slap  his  wife  In 
the  face  so  as  to  leave  for  several  days  there- 
aitet  Uacl£  and  blue  marics  and  also  to  dis- 
color her  eyes  and,  in  addlti<Hi,  "to  break  and 
smash  the  farnlture  In  the  honse."  The  acts 
were  sufficiently  characterized  to  bring  them 
under  the  condemnation  of  the  law.  Defend- 
ant may  regret  that  a  man  Is  not  permitted 
to  whip  his  wife  as  in  the  olden  days,  but 
he  should  know  that  tbe  customa  and  laws 
of  manmnd  have  changed  with  the  progress 
of  time.  Though  it  may  seem  strange  to 
defendant  neither  the  law  nor  enlightened 
public  sentiment  loobs  with  favor  even  upon 
such  acts  as  he  confesses  in  the  following 
allegation  of  his  answer:  "Defendant  admits 
that  on  the  24th  day  of  May.  1911,  he  slapped 
plaintiff,  but  not  with  force  sufficient  to  cause 
plaintiff  much  suffering,  nor  did  she  suffer 
more  than  little  pain  thereby." 

2.  Ab  to  the  motion  to  strike  out  portions 
of  the  complaint,  it  may  be  said  that  it  is 
UDintelllgtbie  from  the  transcript  But  sur- 
mising what  was  intended,  It  follows  from 
our  interpretation  of  the  complaint  that  the 
court  did  not  err  In  denying  the  motion.  Be- 
sides, it  Is  perfectly  apparent  that  if  the 
court  erred,  we  cannot  say  that  defendant 
suffered  any  prejudice  thereby. 

3.  The  findings  follow  substantially  the  ma- 
terial allegations  of  the  complaint  Including 
a  declaration  that  the  plaintiff  was  without 
fault  and  a  specific  statement  tbat  the  allega- 
tions of  defendant  as  to  wrong  conduct  on  the 
part  of  plaintiff  are  untrue;  and  an  Inspec- 
tion of  them  is  sufficient  to  show  that  they 
support  the  Judgment 

[2]  4.  In  the  absence  of  the  evidence  it  Is, 
of  course.  Impossible  for  us  to  say  that  the 
court  abused  Its  discretion  in  awarding  the 
community  property.    The  homestead  and 


household  furniture,  and  (1,000  on  depodt 
in  the  Citizens*  Bank  of  Fruitvale,  were 
found  to  be  community  property,  and  two- 
thirds  of  the  money  were  set  aside  to  defend- 
ant and  the  residue  of  said  property  to  plain- 
tiff. We  must  assume  that  the  facts  war- 
ranted such  distribution.  It  Is  sufficient  In 
this  connection  to  refer  to  EldenmuUer  t. 
EldenmuUer,  37  Cal.  364 ;  Esilnger  v.  EsUn- 
ger,  47  Cal.  €2;  Brown  v.  Brown,  60  Cal 
579 ;  and  Gorman  t.  Gorman,  134  OaL  378, 
66  Pac  313. 

[3]  In  the  Gorman  Case  it  Is  said:  "Wbere 
the  divorce  Is  granted  on  the  ground  of  adul- 
tery or  extreme  cruelty,  section  146  of  the 
Civil  Code  leaves  the  disposition  of  the  com- 
munity property,  in  the  first  instance,  to  the 
discretion  of  the  trial  court  with,  perhaps, 
the  qualification,  Inferfed  from  a  reading  of 
the  entire  section,  that  as  a  general  rule, 
more  than  one-half  of  such  property  must 
be  decreed  to  the  innocent  sponae  In  such 
case." 

[4]  6.  In  hla  dodng  brle^  appellant  com^ 
plains  that  there  was  no  adjudication  of  tbe 
fact  that  a  certain  lot  "No.  7  in  Block  D." 
is  tbe  separate  property  q£  plaintUC.  There 
was  no  allusion  to  this  iot  in  plalntUTa  com- 
plaint bnt  in  the  answer  it  was  alleged  to  be 
community  invperty.  The  trial  court  found 
as  a  fact  tihat  ttils  lot  was  tbe  aerate  prop- 
erty of  plaintiff,  bnt  the  decree  Is  silent  as 
to  the  matta.  It  la  sufficient  to  say  that  if 
any  one  could  complain  of  the  omlasioo.  it 
must  be  plaintiff  and  not  defendant  If  tbe 
court  failed  to  accord  to  idalntiff  what  the 
findings  of  taxt  show  she  waa  aitiOed  to,  It 
is  manifestly  of  no  legal  concern  to  defoid- 
ant  on  this  appeaL 

Besldei^  tbe  statute  does  not  oontemi^te 
the  disposition  In  the  decree  of  the  separate 
property,  but  of  the  community  property  only. 
Section  146k  Civ.  Code. 

There  Is  no  merit  In  the  appeal  and  tbe 
Judgment  la  affirmed. 

We  concur:  OHIPUAN,  P.  J;  HART,  J. 


NOBMAN  T.  HALL.    (Glv.  1482.) 
(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.  Oct  8,  1913.) 

CONTBACTS  (I  303*)— BUILDIira  CotfTBACTB— 

BnEACH  BT  OWNEB. 

The  contractor  cannot  recover  as  for  breach 
of  a  contract  to  build,  he  having  put  in  a  founda- 
tion not  complying  with  the  contract,  and  sub- 
stantially detective,  and  beioe  merely  stopped 
from  proceeding  further  till  be  shonld  rmtAj 
the  foundation,  and  failing  to  put  in  another, 
in  place  thereof,  simply  because  the  owner  and 
architect  would  not  m  advance  assure  him  that 
the  second  one  would  be  accepted. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  8i  1409-1443:  Dec.  Dig.  |  303.*] 

Appeal  from  Superior  Court  Alameda 
County;  William  H.  Waate^  Judg& 
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Action  bj  B.  A.  Normftn  agslnst  O.  P.  HalL 
Judgment  for  defendant^  and  plalntUE  ap- 
peals. Afilrmed. 

Aldiich  &  Gentry,  of  Oakland,  for  appel- 
lant Abe  P.  Leach,  of  Oakland,  for  re- 
spondent 

BUBNBTT,  J.  The  action  waa  brought  to 
recover  damages  claimed  for  the  violation  of 
a  written  contract  for  the  constmctlon  of 
two  certain  buildings.  Plaintiff  proceeded  no 
farther  than  the  comidetlon  of  the  founda- 
tion, bat  the  basis  of  hU  action  Is  that  "said 
defendant,  wltliont  any  cause  or  reascm.  re- 
quested and  ordered  plaintiff  to  stop  said 
work  and  not  to  proceed  farther  with  said 
contract  and  to  saqpand  work  upon  said  con- 
tract; and  said  defendant  did  then  and  there 
stop  said  plaintiff  from  performing  said  con- 
ditions and  said  wor^  and  refused  to  allow 
plalntlfC  to  proceed  further  with  said  work." 
The  aK)eal  la  from  a  Jn^moit  of  nonsoit 

The  "articles  of  agreement"  under  which 
the  work  waa  undertaken  Imposed  upon 
plaintiff  the  duty  to  ''perform  and  complete 
hi  a  workmanlike  manner  all  Uie  work  re- 
quired to  conform  with  the  plans  and  spedfi- 
cations  designated."  and  it  was  provided  that 
the  services  were  to  be  "under  the  direction 
and  sapervlrion  and  subject  to  the  approval 
of  the  architect  The  contract  price  was 
$1031%  to  be  paid  in  four  installments: 
the  flxat  myment  of  |S,900  to  be  made  "when 
tbe  frames  are  completed  and  the  roofa  are 
aheathed."  It  was  further  agreed  "that 
when  each  payment  or  installment  shall 
become  due,  and  at  the  final  completion  of 
tbB  work,  certificates  In  writing  shall  be  ob- 
ttined  from  said  architect,  stating  that  the 
psymrat  or  installment  is  due  or  work  com- 
lasted  as  tbe  case  may  be,  and  the  amount 
thai  due;  and  tbe  said  architect  shall  at  said 
time  deliver  said  certificates  under  his  hand 
to  tbe  contractor,  or  In  lien  of  such  certifi- 
cate, shall  deliver  to  the  contractor,  in  writ- 
ing, under  his  band,  a  Just  and  true  reason 
for  not  Issuing  tbe  certificates,  including  a 
Btatement  of  the  defects.  If  any,  to  be  reme- 
died to  entitle  the  contractor  to  the  certifi- 
cate or  certificates.  And  In  tbe  event  of  the 
&Uure  of  the  architect  to  furnish  and  deliv- 
er said  oertlflcates.  or  any  of  them,  or  in  Ueu 
thereof  the  writing  aforesaid,  within  three 
days  after  the  times  aforesaid,  and  after  de- 
Dutnd  therefor  made  in  writing  by  the  con- 
tractor, the  amount  which  may  be  claimed  to 
be  due  by  the  contractor,  and  stated  in  the 
Bald  demand  made  by  him  for  the  certificate, 
Gliall  at  the  expiration  of  said  three  days, 
^me  due  and  payable,  and  the  owner  shall 
be  liable  and  bound  to  pay  the  same  on  de- 
niand." 

There  can  be  no  legal  objection  to  said  pro- 
lisIoQs,  and  it  is  apparent  that  they  bear  a 
^sonable  relation  to  the  rights  both  of  the 
owner  and  the  contractor.  It  is  equally 
^r  that,  in  ord»  to  recover,  plaintiff  most 


show  that  he  compiled  with  said  terms  or 
offered  a  sofllclent  excuse  for  his  failure  to 
do  so.  Goplew  V.  Dniand.  153  GaL  278,  95 
Pac.  38,  16  L.  B.  A.  <N.  80  791,  and  cases 

therein  dted. 

There  is  neither  evidence  nor  contention 
here  that  plaintiff  obtained  the  architect's 
certificate  to  the  effect  that  any  part  of  the 
work  had  been  completed  In  accordance  with 
tbe  contract,  or  that  any  demand  was  made 
therefor,  or  that  sufficient  work  had  been 
done  to  entitle  plaintiff  to  the  first  payment 
designated  in  the  agreement,  or  that  plaintiff 
performed  his  work  as  required  by  the  said 
plans  and  specifications.  Indeed,  as  to  this 
last  consideration,  all  the  evidence  shows 
that  the  foundation  constructed  by  plaintiff 
was  defective  and  unfitted  for  the  purpose 
Intended.  It  was  not  built  in  a  workmanlike 
manner  and  It  did  not  measure  up  to  the  re- 
quUement  of  the  contract  It  was  defective 
not  In  a  trlfilng  but  in  a  substantial  respect, 
and  defendant  was  under  no  obligation, 
therefore,  to  accept  or  pay  for  it  The  im- 
perfect condition  of  the  work  was  called  to 
the  attention  of  plaintiff  and  he  did  not  gain- 
say it  In  fact  there  seems  to  have  been 
no  substantial  difference  of  opinion  as  to  the 
Inadequacy  of  the  work  that  had  been  com- 
pleted. 

Thla  situation  demands  both  legally  and 
morally  that  plaintiff,  in  order  to  recover 
compensation  or  to  place  defendant  in  de- 
fault 80  tliat  ui  action  for  damages  coold 
be  maintained,  mast  remedy  the  defect  and 
make  the  fbnndatton  conform  to  the  spedfl- 
catlons  unless  prevented  from  so  doing  by 
the  act  of  defendant  But  the  evidence  is 
that  the  defect  was  not  cured,  and  there  Is 
no  showing  that  tbe  failure  was  through  any 
fiiult  of  defendant 

Plaintiff  contemplated  putting  In  a  new 
foundation  as  appears  from  the  conversation 
which  he  relates  as  having  occurred  between 
him  and  the  arcibltect  Mr.  McCall,  aa  fol- 
lows: "Mr.  McOall  says  to  me,  'NOTman, 
what  dooi  it  cost  to  take  oat  that  concrete 
out  of  there  and  haul  it  away  and  renew  It 
that  it  wiU  be  trap  rock?'  I  said,  'It  will 
cost  me  $530.'  He  says,  'Sooner  than  have 
any  tronble,  I  would  prefer  to  pay  one-third 
of  It'  I  saw :  'All  right  Mr.  McCaU,  I  will 
stand  the  other  one.  Are  you  satisfied,  Mr. 
Whltmore  (the  subcontractor)  to  stand 
yours?*  He  said,  'Yes.* "  However,  nothing 
further  was  apparently  done  In  pursuance  of 
that  agreement  and  plaintiff  assigns  as  his 
reason  for  not  renewing  tbe  foundation  that 
"they  would  not  assure  me  whether  they 
would  accept  the  second  one."  It  ia  perhaps 
needless  to  say  that  this  afforded  no  legal 
excuse  for  his ,  inaction.  The  written  con- 
tract was  the  measure  of  the  rights  and  ob- 
ligations of  the  partle&  Defendant  was  not 
required  to  give  any  additional  assurance 
that  he  would  comply  with  its  terms,  and 
plaintiff  coold  not  demand  It  as  a  prereqnl- 
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site  to  the  fnUUinent  on  his  part  of  bto 
covenantB.  He  lAonM  bBTe  pat  tlie  fbonda- 
tion  In  proper  otrndltton  and  Cone  on  as  te- 
quired  by  the  contract,  and  the  law  would 
have  afforded  blm  redress  U  defendant  had 
refused  him  justice. 

The  case,  of  coarse,  would  be  different  If 
defendant  had  repudiated  the  contract  or  In- 
terfered with  the  efforts  of  plaintiff  to  com- 
ply with  his  agreement.  But  the  only  fair 
Inference  from  the  testimony  is  that  plaintiff 
was  not  precluded  from  earning  the  compen- 
sation provided  for  in  said  contract  De- 
fendant's attitude  was  shown  by  his  testi- 
mony that  he  told  the  architect  to  stop  the 
contractor  "imtil  he  could  go  ahead  and  do 
it  according  to  spedflcatlons  and  do  It  so  it 
would  stand.  I  was  willing  to  do  it,  and  I 
didn't  care  when  It  would  be,  but  not  if  It 
was  going  to  be  any  less,  so  I  wanted  a  good 
substantial  building." 

We  have  not  overlooked  the  familiar  rule 
that  applies  In  cases  of  nonsuit;  but,  as 
we  view  the  matter,  there  is  no  substantial 
evidence  here  of  the  default  of  defendant 

The  Judgment  is  therefore  affirmed. 

We  eoncnr:  OHIPMAN,  P.  J.;  HART,  J. 


DOUGHERTY  et  ax.  v.  UNION  TRACTION 
CO.    (Civ.  1,173.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  Oct  3,  1913.) 

1.  Cabbikbs  (I  320*)  —  Fasbenoeb's  Aonoir 
roB  I  NJVBiw— Question  fob  Jubt. 

In  a  street  car  passenger's  action  for  Inju- 
ries, it  was  a  question  for  the  jary  whether  the 
car  made  a  sndden  lurch  or  jerk  uter  its  speed 
had  been  slackened;  and,  there  being  a  con- 
flict in  the  evidence,  a  verdict  for  the  defend- 
ant most  be  construed  as  a  finding  that  there 
was  no  such  sudden  movement 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S8  1118,  1126,  1149,  U58,  1160, 
1167,  1179,  1190,  1217, 1233,  1244. 1248,  181B- 
1325;   Dec  Dig.  S  320,*] 

2.  CABBIBB8  (S  333*)— INJUBJES  TO  PASSIirOIB 
— CONTBIBITEOBT  NBOLIOBHCK. 

A  Street  fiax  passenger,  handicapped  to 
some  extent  by  a  basket  which  she  was  carry- 
ing, who,  without  signaling  the  condnctor  that 
^e  desired  to  alight,  though  she  knew  that  the 
coaductor  was  at  the  opposite  end  of  the  car 
and  could  not  luow  of  such  desire,  arose  while 
&e  car  was  moving  and  went  upon  tiie  step 
from  which  as  claimed  she  was  thrown  by  a 
sudden  lurch,  was  wholly  to  blame  for  the  a<^ 
cident 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1385,  1386,  1388-1397 ;  Dec.  Dig. 
I  333.*] 

8.  Cabbiers  ii  333*)— iKJTJBiEs  TO  Fassenokb 

— CONTBZBUTOBT  NsOLIGENCB. 

A  Street  car  passenger,  who  had  not  notified 
the  conductor  of  her  decdre  to  alight  at  the 
next  street  crossing,  had  no  right  to  assume 
and  act  upon  the  assumption  that  the  car  would 
stop  at  such  crossing  merely  because  its  speed 
for  some  reason  had  been  diminished,  especially 


where  sudi  crossing  was  one  whwe  can  were 
required  to  stop  only  on  slgnaL 

[Ed.  Note. — For  other  cases,  see  Carrieis, 
Cent  Dig.  H  1386, 1386, 1388-1897;  TMe.  Dif. 
I  833.*] 

4.  Cabbibbq  (I  338,  347*)- Injubim  to  Pis- 

BEiraEBS— -CONTBIBDTOBT  NeOLIOENOBL 

While  it  is  not  negligence  per  se  (m  s 
street  car  passenger  to  arise  from  his  seat  pn- 
paratory  to  leaving  the  car  while  it  is  still  in 
motion,  if  he  does  so,  he  must  exercise  a  res- 
sonable  or  proper  degree  of  care  to  protect 
himself  from  falling  off  the  car  or  from  fall- 
ing against  any  object  properly  in  the  car. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  tt  1346, 1350-1386, 136&-1397, 1402; 
Dec.  Dig.  H  838,  847.*] 

5.  CaBBIEBS  (I  295*)— lilABIUTT  VOB  iHJums 
TO  PABSBNOIB. 

A  Street  car  conductor  was  not  n^ligent 
in  going  to  the  forward  end  of  the  car  for  the 
purpose  of  o^ecting  a  fare  from  a  passenser 
who  haA  Jnst  boarded  the  car  and  gone  npon  tbe 
forwaid  platfoim,  as  wss  his  duty  to  do,  though 
he  was  thereby  prevented  from  observiDg  that 
a  passenger  was  preparing  to  alight 

[Ed.  Note.— For  other  cases,  see  Carrien, 

Cent  Dig.  SS1191-1197,  111^11213-1216, 1219, 
1220;  DecTDig.  $  295.*] 

6.  Cabbiers  (|  333*)— Injubies  to  Pabbehoeb 

—CONTBIBDTOBT  NBQUGEROK. 

A  street  car  passenger  is  bound  to  ezerciM 
that  degree  of  care  which  an  ordinarily  csrefu] 
and  prudent  person  having  due  regard  tor  his 
safety  would  exercise  and  be  expected  and  re- 
quired to  exercise  under  similar  circumstances 
and  does  not  do  so  by  attempting  or  preparing 
to  leave  a  moving  car  without  notifying  the  con- 
ductor in  some  proper  manner  of  his  desire  to 
alight 

[Ed.  Note.— For  other  cases,  see  Carrien. 
Cent  Dig.  ii  1886, 1886,  1388-1397;  Dee.  Dig. 
i  333.*] 

7.  Appeal  and  Bbbob  (|  1029*)— Habicubs 
Ebbob— Ebbobs  AmcTiNO  Pabtt  Not  Bb- 
TiTLBD  TO  Succeed  in  Ant  Event. 

Where  tbe  court  should  have  taken  a  case 
from  the  jury  because  the  evidence  showed  no 
negligence  on  the  part  of  defendant  and  diowed 
that  the  injuries  sued  for  were  caused  by  pUii^ 
tifTs  negligence,  errors  in  the  InstmctlonB  and 
in  the  rulings  thereon,  and  alleged  improper  re- 
marks of  the  trial  judge  were  not  prejudicial 
to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4036,  41086;  Dec  Dig.  S 
1029.*] 

a  Appeal  ard  Ebbob  (|  1015*)— Rbvjbt— 
Questions  of  Fact. 

Where  plaintiff's  affidavits  on  a  motion  Eor 
a  new  trial  setting  forth  alleged  improper  re- 
marks of  the  trial  judge  were  contxadicted  by 
affidavits  of  ten  Jurors  who  deposed  that  they 
heard  no  such  remarks  and  the  affidavit  oi  the 
trial  judge  denying  such  nmarki^  the  trial 
judge's  decision  upon  the  issue  thns  aiade  was 
conclusive  on  appeal, 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error.  Cent  Dig.  U  3860-3876;  Dec.  Dig.  I 
1015.*] 

Appeal  from  Snperlor  Court,  Santa  Cns 
Connty ;  Lucas  F.  Smith,  Jadgeu 

Action  by  HngSi  Dongheny  and 
against  the  Union  Traction  Company.  To^- 
diet  for  defendant,  and*  from  an  order  draf- 
ing  a  new  trial,  plaintUb  ai^eaL  Affirmed. 


•For  other  cases  see  same  tople  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Intoa 
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John  H.  Leonard,  of  Santa  Gnu,  for  appel* 
lanta.  Netherton  &  Toichlaoa,  of  Santa  Qroz, 
for  respondent. 

HABT,  J.-  The  plaintiffs  sued  the  defend- 
ant, a  corporation,  which  maintains  and 
operate  an  dectrlc  railway  In  the  clt7  of 
Santa  Croz,  for  damages  In  the  snm  of  $15,- 
000  for  personal  injuries  Inflicted  upon  the 
plaintiff  Catherine  through  the  alleged  negli- 
gence of  tlie  defendant.  The  canae  was  tried 
by  Jury,  who  returned  a  verdict  for  the  de- 
fendant, and  the  plalntifte  proaecnte  this 
appeal  from  the  <a6at  denying  them  a  new 
trial. 

The  answer,  among  other  things,  sets  up 
contributory  n^llgence  on  the  part  of  the 
plaintiff  Catherine  and  avers  that  but  for 
oe^igenoe  on  ber  part  she  would  not  fa^ve 
met  with  the  accident  and  receired  the  In- 
juries sustained  by  her. 

The  points  urged  for  a  reversal  of  the  or- 
der are  that  the  evidence  discloses  n^Ugence 
by  the  defendant  and  no  negligence  by  said 
Catherine ;  that  the  court  erred  in  its  rulings 
respecting  the  evidoice;  that  the  trial  Judge 
prejudiced  the  rli^ta  of  the  plaintUEa  by  cer- 
tabi  remarka  alleged  to  have  been  made  by 
him  in  the  presence  of  the  Jory ;  and  that 
error  was  committed  in  the  matter  of  the 
?i^-lng  and  refoalng  to  give  certain  instruc- 
tions. 

The  acddoit  in  which  Mrs.  Dougherty  re- 
ceived the  Injuries  complained  of  occurred 
on  the  12th  day  of  Hay.  1909.  Her  veralon 
of  bow  the  accident  happoied  Is  aa  fbllows : 
"I  remember  the  Jjonm^  on  tlie  street  cars 
in  this  dtr  on  May  12.  1909.  X  took  the  car 
at  the  com«  of  Morrlss^  and  Soanel  ave- 
nues, transferred  to  the  MisMon  street  car, 
and  gave  my  transfer.  When  we  got  to  the 
Bedell.  I  tamed  to  motion  the  conductor  to 
atop.  He  had  gone  though  the  car — at  that 
moment  he  started  through  the  car,  so  I 
could  not  attract  hla  attenttou,  oat  fm  the 
front  i^tform.  ^nie  car  slowed  up.  I  sup- 
IKsed  it  was  going  to  Btap  and  stood  up  and 
took  one  step  and  the  car  Jertced  and  threw 
me  on  the  ground.  I  could  not  attract  the 
conductor's  attrition,  as  I  was  on  the  Inck 
(rf  tbe  cur.  on  the  west  side  as  the  car  was 
eolng  southwestody  on  Mission  street  I 
VS8  seated  on  the  outside  of  the  car.  and  the 
t«at8  are  lengthwise  on  the  car.  If  there 
vas  a  pnson  seated  in  front  of  the  car  it 
voold  have  been  Impossible  fbr  me  to  pass 
that  person  without  gidng  down  on  the  st^ 
tit  the  car  to  get  whwe  the  conductor  was. 
VhoL  I  aroee  from  my  seat,  the  car  had  al- 
WM  Btoived.  It  8la<^ied  slowly.  It  was 
going  qidte  fhst  when  we  passed  the  Bedell. 
Ibt  Bedell  is  not  quite  a  block  this  side  of 
OtU  street  but  I  do  not  know  the  distance. 
I  had  a  basket  In  one  hand  and  took  hold  of 
^  pole  with  the  other,  the  up  and  down 
pole  on  the  car.  I  took  one  step ;  this  st^ 
iOQk  me  down  a  step  to  the  lowo'  step.  I  do 
not  renmnber  whether  there  wen  two  steps 


on  the  car  or  not.  I  was  thrown  on  the 
ground  and  stunned." 

It  appears  that  at  about  the  point  where 
Mrs.  Douiftierty  was  thrown  to  the  ground 
the  motorman  slackened  the  speed  of  the 
car  to  allow  two  passengers,  one  Peakes  and 
one  Blbtdns,  who  were  sitting  on  the  outside 
at  the  front  part  of  the  car,  to  alight.  Peakes 
testified  that  It  had  always  been  his  prac- 
tice, when  returning  to  his  home  on  the 
street  cars,  to  leave  the  car,  upon  reaching 
his  residence^  while  it  was  still  in  moUon; 
the  motorman  always  reducing  the  speed  of 
the  car  to  enable  him  to  alight.  On  the  oc- 
casion of  the  accident  he  left  the  car  under 
those  drcmnstances. 

The  conductor,  Lang,  testified  that  the,  car 
made  a  stop  at  Walnut  avenue  where  a  pas- 
senger boarded  the  car.  Otis  street  on  which 
the  accident  happened,  was  the  next  street 
to  be  reached  after  leaving  Walnut  avenue. 
The  passmger  Just  referred  to  stepped  and 
stood  on  the  front  platform,  and,  Immediate- 
ly after  the  car  started,  the  conductor  went 
forward  for  the  purpose  of  collecting  the 
fare  from  said  passenger.  Lang  proceeded : 
"I  Just  went  outside  the  front  door,  took  his 
far^  and  turned  around  to  go  h&dt  In  the 
car;  saw  Mr.  Peakes  on  the  firtnit  end  of 
the  car.  Of  course,  I  expected  Mr.  Davis, 
the  motorman,  to  slow  down  and  let  him  off. 
Then  I  looked  around.  Thwe  was  nobody  to 
board  the  car.  I.  was  just  Inside  the  door. 
He  then  called  for  a  signal  that  all  was  clear 
with  two  taps  on  the  gong.  I  looked  back 
through  the  car  and  saw  that  everything  was 
all  right,  which  I  could  see  from  the  posi- 
tion I  was  in.  All  was  clear  and  I  gave  him 
the  signal,  two  bella.  the  signal  that  all  was 
rifl^t  Tlun  I  walked  back  to  the  middle  of 
tlie  car  and  I  saw  Mrs.  Dougherty,  this  lady, 
I  did  not  know  her  at  the  time,  stepping 
down  on  tbe  atepB,  I  hurried  towards  her 
and  at  the  same  time  gave  a  bell  to  the  mo- 
torman to  stop,  hut  before  I  could  get  to  her 
and  warn  her  about  her  danger  she  stepped 
off  or  apparently  stuped  off  the  car  ftnd  fW 
to  the  ground.  •  *  *  X  was  at  the  rear 
end  of  the  car^  near  where  iSia.  Doi^herty 
was  seated,  very  <dOBe  to  her,  and  she  never 
said  anything  to  me  at  any  time  about  desir- 
ing to  alight  at  Otis  street  She  did  not  give 
me  a  signal,  and  I  did  not  have  any  knowl- 
edge of  the  fact  that  she  desired  to  alight  at 
Otis  street  at  an.  After  tba  car  slowed  down 
suffldHitly  for  Mr.  Peakes  and  Mr.  Bibblns 
to  aJight,  we  just  gradually  increased  our 
weed.  There  wasn't  any  jorking  or  sudden 
start  that  I  notioed.  I  was  standing  up  all 
the  time  and  certainly  would  have  noticed 
it  if  there  had  been.  After  collecting  the 
fare  fnnn  the  passenger  who  boarded  at 
Walnut  avenue,  I  went  right  back,  turned 
right  around,  and  mnt  right  back  to  the 
rear  end.  The  doors  of  the  car  were  Uit 
open,  but  in  going  ba<2  I  had  to  turn  and 
pass  through  the  inclosed  part  of  the  car. 
«  *  *  I  was  In  a  position  (when  he  gave 
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the  motonnan  the  sUcnal)  where  I  could  see 
any  one  In  the  inside  or  In  the  rear  of  the 
car  bat  did  not  notice  Mrs.  Dougherty  In  par- 
ticular. There  was  no  passenger  standing 
at  that  time.  *  *  *  If  there  bad  been  I 
could  have  seen  them.  *  *  *  I  did  not 
notice  her  particularly  from  any  other  pas- 
senger. There  were  probably  about  17  on 
the  car  at  the  time.  There  were  also  pas- 
sengers inside  of  the  body  of  the  car.** 

The  witness  McCormacfc,  an  employft  of 
the  defendant  and  connected  with  its  operat- 
ing department  for  a  number  of  years,  said 
that  the  cars  which  were  operated  by  the 
comiMiny  at  the  time  of  the  accident  were 
equipped  with  a  rope  drum  brake.  "Air 
brakes  and  rope  brakes,"  be  continued,  "are 
the  two  brakes  generally  used  on  the  cars, 
but  the  car  upon  whlcb  the  accident  happen- 
ed was  equipped  with  a  rope  brake.  The 
rope  ia  operated  around  a  drum.  It  Is  so 
constructed  that,  in  stopping  a  car,  It  must 
stop  gradually,  and  in  starting  up  It  will 
start  gradually.  It  Is  impossible  to  start 
a  car  with  a  jerk  when  equipped  with  a  rope 
brakew  It  Is  so  constructed  as  to  wrap 
around  the  drum  and  the  wel|^  of  the  rope 
on  the  drum  makes  U  impossible  to  release 
the  brakes  Instantly.  While  the  air  brakes 
can  be  released  Instantlyt  and  of  oourse  the 
car  can  start  with  a  jerk,  it  Is  quite  different 
wlfb  a  rope  brake."  McOonnack  further  tea- 
tlfled  that  on  certain  parts  of  the  defend- 
ant's lines  of  railway  there  are  <!ertaln  places 
where  the  cars  are  required  to  stop  whether 
or  not  there  are  passengers  to  leare  or  take 
the  car  thereat  At  all  other  points,  passen- 
gers desiring  to  leave  or  board  the  cars  must 
signal  the  conductor  or  motonnan.  It  is  fur- 
ther made  to  appear  that  the  point  at  which 
Mrs.  Dougherty  desired  to  leave  the  car  and 
where  she  fell  to  the  ground  was  not  one  of 
the  regular  stopping  places. 

A  Mrs.  Llnstedt  was  sitting  between  Mrs. 
Dougherty  and  the  main  body  of  the  car,  and 
her  testimony  shows  that  it  was  not  possible 
for  the  latter  to  have  passed  in  front  of  Mrs. 
Llnstedt  without  getting  dow^  on  the  steps. 
Mrs.  Llnstedt  did  not  arise  from  her  seat  to 
let  Mrs.  Dougherty  pass.  She  testified  that 
she  was  not  requested  by  Mrs.  Dougherty  to 
arise  and  that  had  such  a  request  been  made 
she  would  have  certainly  done  so. 

[1,2]  The  question  whether  the  car  made 
a  sudden  lurch  or  Jerk  after  Its  speed  had 
been  slackened  to  let  two  passengers  swing 
to  the  ground  while  it  was  still  in  motion 
and  which  sudden  lurch,  It  Is  claimed,  caus- 
ed the  precipitation  of  Mrs.  Dougherty  to  the 
ground  from  the  step  to  which  she  had  de- 
scended and  upon  which  she  was  standing 
was  entirely  one  for  the  Jury's  determina- 
tion. And  upon  that  question  there  Is  a  dis- 
tinct conflict  in  the  evidence,  and  the  verdict 
must  therefore  be  construed  as  a  finding  by 
the  Jury  that  the  car  was  caused  to  make  no 
such  sudden  movement.  But,  even  If  it  were 


true  that  the  car  did  make  a  sudden  Inrdi 
at  the  time  and  that  by  reason  thereof  Mra. 
Dougherty  was  thrown  to  the  ground,  still, 
according  to  her  own  testimony,  she  her- 
self was  wholly  to  blame  for  the  accident. 
She  did  not  notify  or  signal  the  condnctor 
that  she  desired  to  alight  but  upon  her  own 
volition  arose  and  placed  herself  in  a  posi- 
tion which,  even  under  ordinary  drcam- 
stances,  was  (me  which  would  be  attended 
by  more  or  less  peril.  The  peril  of  her  eltua- 
Uon  was  increased  In  some  measure  by  the 
fact  that  she  was  carrying  and  holding  In 
one  hand  a  basket,  whereby  she  was  neces- 
sarily handicapped  to  some  .extent  In  morlng 
from  the  car  to  the  step  and,  after  reaching 
the  step,  in  securing  herself  against  falling. 
She  knew  that  the  conductor  was  at  the  op- 
posite end  of  the  car  at  the  time,  and  of 
course  knew  that  he  could  not  tiien  have 
known  tliat  she  desired  to  leave  the  car. 

[3]  But  Mrs.  Dout^erty  said  tha^  the 
speed  of  the  car  having  beoi  Blackened,  abe 
supposed  it  was  going  to  atop  at  the  next 
cros^K  where  it  was  her  de^  and  purpose 
to  alight  What  she  supposed,  the  car  was 
going  to  do  is  no  ucnse  for  her  carelessDesB. 
It  Is  not  for  a  passenger,  detfrlng  to  alight 
from  a  street  car  at  a  particular  place,  and 
who  has  not  notified  tb»  conductor  of  sadi 
desir^  to  assume,  and  to  act  upon  mxb  as- 
snmpUon,  that,  merely  because  the  speed  at 
wliich  the  car  has  been  traveling  has  been 
diminished  for  some  reason,  it  is  to  be  stop- 
ped at  the  next  street  crossing  toward  which 
it  is  traveling,  especially  where,  as  was  true 
In  this  case,  the  next  crossing  was  not  one 
where  the  cars  are  required  to  stop  in  any 
event  but  only  on  a  signal  to  the  condnctor 
or  motonnan  by  any  one  dulling  to  leave  or 
board  the  car  at  that  p(dnt 

[4]  No  fault  can  be  found  with  the  cases, 
cited  by  the  plaintiffs,  in  which  It  Is  held 
that  the  fact  that  a  passenger  arises  from 
his  seat,  preparatory  to  leaving  the  car,  while 
It  is  still  In  motion,  raises  no  presumpttm  of 
negligence  on  his  part  or.  In  other  words,  la 
not  negligence  per  se.  See  Capital  Tractlcm 
Co.  V.  Brown,  29  App.  D.  C.  473,  12  L^  B.  A. 
(N.  8.)  881, 10  Ann.  Cas.  818;  Scott  v.  Bergm 
Coun^  Traction  Co.,  63  N.  J.  Law,  407,  43 
AtL  1060;  Alton  R.  Gas  &  Elec.  Co.  v.  Webb, 
219  111.  663,  76  N.  E.  687.  There  is  obviously 
nothing  in  the  mere  act  of  a  passenger  aris- 
ing from  his  seat  In  a  street  or  any  other 
kind  of  a  car  while  it  is  In  motion  which  of 
Itself  constitutes  negllg^ce,  but  it  will  not 
be  doubted,  and  the  cases  referred  to  do  not 
otherwise  bold,  that,  when  a  passenger  arises 
from  his  seat  in  a  moving  car  for  any  pur- 
pose, he  must  exercise  a  reasonable  or  proper 
degree  of  care  to  protect  himself  from  fall- 
ing off  the  car  or,  if  he  is  Inside,  from  fail- 
ing against  any  object  properly  in  the  car, 
otherwise  any  Injuries  he  may  thus  sustain 
will  legally  be  Imputed  directly  to  Ua  own 
negligence^  In  this  case,  as  has  been  shown, 
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tbe  injared  plaintiff  did  more  than  simply  to 
arise  from  where  she  had  been  sitting;  she, 
obstracted  In  the  free  use  of  both  hands  as 
a  protection  against  possible  accident  by  en- 
gasiiig  one  In  the  carrying  of  a  basket,  de- 
scended to  that  part  of  the  platform  where 
tfae  conductor  nsnally  stands  and  thus  re- 
mained until  thrown  to  the  street 

[S.  I]  As  to  the  claim  that  the  defendant 
was  negligent  in  that  Its  conductor  left  the 
rear  end  of  the  car  to  go  to  the  forward  end 
for  the  purpose  of  collecting  a  fare  from  a 
passenger  who  had  Just  boarded  the  car  and 
taken  a  position  on  the  forward  platform,  the 
reply  Is  that  the  evidence  clearly  shows  that 
that  officer  was  then  merely  engaged  In  per- 
forming a  duty  which  was  required  of  him  In 
the  capacity  In  which  he  was  acting  for  his 
en^loyer.  He  was  required  as  such  employe 
to  collect  fares  from  the  passengers,  wherever 
they  ml^t  be  located  on  the  car,  and  when 
he  left  the  rear  platform,  where  Mrs.  Dough-, 
erty  was  then  sitting,  for  that  purpose,  he 
was  merely  engaged  In  tbe  doing  of  an  act 
which  Mrs.  Dougherty  well  knew  ihaX  his 
duties  compelled  blm  to  do  and  vbixih  she. 
In  common  with  all  the  other  passengers,  and 
Indeed  with  the  whole  traveling  public,  ex- 
pected and  anticipated  that  he  would  do. 
When  performing  that  duty,  a  street  car  con- 
ductor la  not  to  be  sujH^osed  or  expected  to 
perform  the  Impossible  act  of  watching  or 
keeping  his  eyes  on  all  the  passengers  In  the 
car,  and  there  Is  therefore  some  responsi- 
bility very  justly  cast  upon  the  passengers 
themselves  to  look  out  for  their  own  safety 
and  before  attempting  to  leave  a  moving  car, 
or  when  preparing  to'do  so,  to  notify  the  con- 
ductor In  some  proper  manner  of  their  desire 
to  alis^t  A  passenger  who  falls  to  do  this 
does  not  exerdae  the  care  with  which  he  Is 
f^arged;  vis.,  that  degree  of  care  which  an 
ordinarily  carefol  and  irmdait  person,  having 
due  regard  for  his  safety,  would  exerdae  and 
be  expected  and  reanlzed  to  exerdae  nnder 
similar  drcomstanoes. 

[7]  Undertherlew  we  take  <tf  the  evidence, 
aa  indicated  by  the  foregoing,  tbe  defendant 
having  been  in  no  respect  guilty  of  negU- 
genoe  and  the  damage  snstalned  Mrs. 
Dougherty  directly  the  result  of  her  own,  the 
coart  below  should  have  taken  the  case  from 
the  jnry.  It  follows,  therefore,  that  any  ei^ 
rors  committed  the  court  In  the  matter  of 
the  instmctlona  or  In  its  rulings  or  In  the 
alleged  prejudicial  remarks  of  the  Judge  In 
the  presence  of  the  Jnry  are  without  preju- 
dice. It  may,  however,  be  remarked  that 
the  conrf  a  charge  thoo^  It  became,  by  rea- 
son of  the  fact  that  the  evidence  disclosed 
negligence  in  the  injured  plaintiff  and  none 
In  the  defendant;  but  little  more  than  a  mere 
abstract  statement  of  tbe  law  covering  the 
various  elements  entering  into  such  a  case, 
is  not  obnoxious  to  any  of  the  criticisms  di- 
rected against  It  by  the  plaintiffs.    The  In- 


structions submitted  by  tbe  plaintiffs  and 
disallowed  by  the  court  Involved  the  exposi- 
tion of  no  principle  not  correctly  laid  down 
in  the  court's  chai^. 

[I]  It  may  further  be  remarked  that  the 
court  made  no  error  in  its  rulings  upon  the 
evidence  which  was  prejudicial  to  the  plain- 
tiffs, and,  as.  to  the  alleged  remarks  of  the 
court  In  tbe  presence  and  hearing  of  the  Jury, 
it  is  to  be  observed  that  the  affidavits  filed 
and  pressed  by  the  plaintiffs  on  their  motion 
for  a  new  trial  setting  forth  the  alleged  re- 
marks and  the  charge  that  they  were  made 
within  the  hearing  of  the  jury  were  contra- 
dicted by  affidavits  of  ten  of  the  jurors,  who 
de[>osed  that  they  heard  no  such  remarks  as 
were  thus  Imputed  to  the  judge,  and  by  the 
affidavit  of  the  latter,  who  therein  denied 
that  the  remarks  referred  to  were  made  in 
the  presence  or  within  tbe  hearing  of  the 
jury,  Xt  resQlts  that,  If  the  point  were  Im- 
portant here,  the  dedslon  of  the  trial  Judge 
upon  tbe  issue  thus  made  would,  nnder  the 
conflict  so  disclosed,  be  conclusive  upon  this 
court 

The  order  from  which  tiiis  appeal  Is  prose- 
cuted is  affirmed. 


We  concur; 
NETI,  J. 


GBIPMAM,  P.  J.;  BUB- 


80HBNCE  et  al  v.  HIBSHFELIX 

(CSiv.  1.872.) 

(Dlitrict  Court  of  Appeal,  Second  District,  Oal- 
ifomia.    Sept  19,  1913.    Rehearing  Denied 
by  Supreme  Court  Nov.  18,  1913J 

1.  Gauino  (I  28*)— Waobbs— Baxixr. 

Contracts  of  wager,  or  betting,  are  gener- 
ally void  because  they  contravene  tbe  policy  of 
the  law,  and  the  courts  will  ordinarily  give  no 
relief  except  to  those  who  wirii,  before  the  hap- 
pening of  the  condition  of  the  wager,  to  with- 
draw their  money  from  the  stakeholder. 

[Rd.  Note.~For  other  cases,  aee  Gaming, 
Cent  Dig.  I  49 ;  Dec.  Dig.  {  23  •! 

2.  Gauinq  (I  29*)  — Right  to  WiTBDUW 
raoM  Stakbholdeb. 

Where  a  gaming  contract  Itself  docs  not 
amount  to  a  violation  o£  a  penal  statnte,  eitber 

garty  may  withdraw  his  money  from  tiie  atake- 
older  at  any  time  before  it  Is  paid  over. 
[Ed.  Note. — For  other  cases.  Bee  Gaming,  Cent 
Dig.  S  68;  Dec  Dig.  |  29.*] 

8.  GAMINQ  (I  28*)— WAQEES—RiaHT  TO  Rl- 

oovBB  FBou  Stakbholdeb. 

Where  plaintiffs  made  a  wager  on  an  elec- 
tion and  deiKwited  their  money  with  defendant, 
they  cannot  after  the  election  recover  it  back, 
for  Pen.  Code,  H  60,  669,  declare  that  evei? 
person  who  makes  any  bet  npon  the  resnlt  of 
an  election  shall  be  guilty  of  a  misdemeanort 
and  ttiat  every  peraon  who  aids  another  in  tbe 
commission  of  a  misdemeanor  is  also  guilty  with 
the  principal  offender;  hence,  all  of  the  parties 
being  in  fault  the  law  will  leave  them  where 
it  finds  them. 

[Ed.  Note.— For  other  cases,  see  Oaming. 
Cent  Dig.  fi  62-67;  Dec  Dig.  |  2a*] 

Appeal  from  Superior  Court  Kern  Conn* 
ty;  J.  W.  Mahon,  Judge. 


•Por  other  osms  see  same  t«lc  and  MoHon  NUHBBB  In  Dk.  DIb.  «  Am.  Dig.  Kcy-Nei  SMm  ft  R^'r  ladexw 
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AcUon  by  Sam  Schoick  and  another 
against  Dave  Rlrstaf^  From  a  Judgment 
mutalnlng  a  demurrer  wltliovt  leave  to 
amend,  plaintiffs  appeal.  Affirmed. 

£.  L.  Foster  and  Thomas  Scott,  both  of 
Bakersfleld,  for  appellants.  T.  M.  McNamara 
and  C.  L.  Glafiin,  both  of  Bakmfleld,  for  re- 
spondent 

JAMES,  J.  Plaintiffs  and  one  Coyne  wa- 
gered 9500  each  upon  the  event  of  an  election. 
Defendant  acted  as  the  stakeholder.  After 
the  election  bad  been  held  and  the  result  de- 
clared, a  proceeding  In  contest  of  the  election 
was  Instituted,  and.  before  the  money  had 
been  paid  over  or  the  contest  decided,  plain- 
tiffs in  writing  notified  the  stakeholder  that 
,tfaey  repudiated  the  wager  and  demanded  the 
return  of  the  f  500  deposited  by  them.  Their 
demand  was  refused.  The  forego^  is  a 
brl^  statement  of  the  facts  set  out  In  the 
complaint  of  plaintiffs,  to  which  complaint 
defendant  interposed  a  demurrer.  The  trial 
court  sustained  the  demurrer  without  leave 
to  plaintiffs  to  amend,  and  from  the  Judgment 
which  followed  plaintiffs  appealed. 

[1]  Oontracts  of  wager,  or  betting,  fall 
generally  within  a  class  which  are  said  to 
be  void  because  tb^  oontravene  the  policy 
of  the  law.  It  will  marre  no  nsefol  purpose 
bere  to'  trace  the  course  of  Judicial  dedalons 
In  dealing  with  actions  growing  out  of  eatt 
disputes,  furthOT  than  to  observe  that  betting 
contracts  were  In  early  English  times  allowed 
to  be  enforced  in  the  courts,  but  ttiat  later 
it  became  the  settled  view  of  Oie  Judges  tbat 
any  p«^n  who  Indulged  in  that  qndes  of 
gambling  should  have  no  right  to  call  upon 
the  arm  of  the  law  to  aid  htm  In  compelling 
the  opposite  party  to  fulfill  his  promise ;  tbat 
the  only  assurance  upon  which  a  wager  could 
rest  was  the  sometimes  uncertain  one  of  "the 
honor  of  a  gambler."  But  while  leaving  the 
party  without  redress  for  a  defiiult  by  Oie 
other  In  his  oblUfations,  the  courts  did,  and 
continue  to,  entertain  a  cause  of  acU<m  on 
behalf  of  the  parties  to  wagering  engage- 
ments wh^  such  persons  se^  to  withdraw 
tht^r  mon^  from  the  contest  and  so  quit 
the  unsavory  relationship.  This  relief  Is 
granted  upon  the  ground  that  he  who  re- 
prats  of  An  act  whi(^  Is  trowneA  upon  by  the 
law  will  be  famished  aid  In  withdrawing 
the  consideration  vratured. 

[I]  Courts  have  differed  as  to  whether  a 
man  should  be  allowed  to  "repoit^'  after  It 
has  beai  determined  Qiat  he  has  lost  his 
money;  smne  holding  that  mon^  wagered 
may  be  withdrawn  at  any  time  before  the 
stak^older  has  paid  it  over  to  the  winner. 
See  Beach  on  BfoOem  Law  a£  Contracts,  | 
1490,  and  authorities  there  cited.  Others, 
among  them  our  own  Supreme  Court,  stating 
the  law  to  be  that  the  withdrawal  of  the 
money  may  be  made  and  enforced  only 
up  to  the  time  of  the  happening  of  the 


event  upon  whldi  ttie  wager  was  ooodi- 
tioned.  See  Orldley  v.  Dom,  67  CaL  7& 
40  Am.  Bep.  110.  All  of  these  decisions,  how- 
ever, consider  situations  where  the  oigoge- 
ment  of  the  parties  does  not  amount  to  the 
violation  of  a  penal  statute^  In  otter  words: 
A  contract  of  wager  as  to  some  subjects  siay 
not  be  unlawful  in  the  soise  titat  it  comes 
within  the  express  definition  of  a  ^tnte 
creating  a  pnUic  offense;  ttam  the  parties 
may  carry  out  their  agreement  and  they  com- 
mit no  crime  1^  so  doing;  the  wsgerert, 
when  they  deposit  the  money  with  the  stake- 
holder, do  80  lawfully,  and  the  act  of  the 
stakeholder  receiving  It  is  tna  from  unlaw- 
ful taint  In  such  cases  the  law  will  aid  the 
parties  in  resdmUng  tiie  agreement  and  la 
regaining  the  money  or  thing  which  tb^  ven- 
tured upon  tiie  haaard  of  dunce.  Anson  on 
Law  of  Oonttact,  p.  2B7,  par.  265.  But  not 
so  where  die  act  of  wagering  la  made  a  pmal 
offense  under  Oke  law. 

[S]  Sudt  was  tlie  condition  tiiat  afllacted 
the  transaction  narrated  in  plaintiff's  com- 
plaint By  section  60  of  the  Penal  Code  it  is 
declared:  "BJvery  person  who  makes,  offers, 
or  accepts  any  bet  or  wagw  upon  the  result 
of  any  election,  or  upon  the  success  or  fsHure 
of  any  persm  or  candidate^  or  vpon  the  num- 
ber of  votes  to  be  cast,  dther  In  the  aggre- 
gate or  for  any  particular  candidate,  or  up- 
on the  vote  to  be  cast  by  any  person.  Is  guU^ 
of  a  misdemeanor."  By  section  609  <tf  tbe 
some  Code,  every  person  who  aldfl  an<rthec  in 
the  commission  of  a  misdemeanor  is  also 
guilty  with  the  principal  otittider.  So  in  this 
case,  when  plaintiffs  deposited  the  $500  with 
d^ndant,  the^  omnmitted  a  mlBdemeanor; 
defendant  likewise  committed  a  misdemeanor 
in  accepting  the  mon^  on  the  conditions  stat- 
ed. Shall  the  courts  than  tend  their  aid  to 
enable  persons  who  have  omunltted  a  pabUc 
offense  to  recover  the  propwty  which  was 
used  in  the  perpetration  thereofl  It  would 
seem  that  the  plalnttflS,  upon  ttuix  own 
statement  of  tlie  fiuita,  have  shown  them- 
selves not  to  be  entitted  to  seek  any  aid  In 
a  court  of  Justice.  The  demurror  to  the  com- 
plaint was,  therefore,  properly  snstained. 

The  Judgment  is  affirmed. 

We  ooncor:  ALLEN,  P.  3. ;  SHAW,  J. 


HBMBT  V.  CASWELL  et  aL   (dv.  1106i) 

(District  Court  of  Appeal.  Third  District,  Cal- 
ifornia.  Oct  3,  191S.) 

1.  DEPOsmoNB  (I   89^  — CoioaBSioii— To 
Whom  Issuable. 

Code  Civ.  Proc.  |  2024,  authorises  a  com- 
mission to  take  testimony  in  another  state  to  is- 
sue to  any  person  agreed  upon  bj  the  partiesj  or 
where  they  do  not  agree  to  an;  judge  or  jus- 
tice of  the  peace  or  commisrion  selected  the 
court.  The  parties  stipalated  that  deposition!) 
should  be  taken  before  one  F.,  "a  notary  public" 
Id  and  for  the  city  of  Chicago.   Held,  that  th« 
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court  was  Justified  in  oonatruins  the  term  "s  no- 
iar7  public"  as  words  of  deecnption  sad  to  is- 
sue the  commission  to  F.  not  in  his  official  ca- 
pacity tmt  as  tlK  vetacm  agreed  upon  bj  tbs 
parties. 

[Ed.  Note.— For  othw  case&  see  DepositlonB, 
Cent  Die.  n  84-60;  DecTW  |  S».^ 

2.  DEPOBmons  (I  76*)— GKBTincATB  or  Om- 

CXB. 

Where  a  commiaaion  to  take  depositions  was 
Issoed  under  Code  Civ.  Proc.  I  2024,  to  one  F. 
as  an  anofflcial  person,  his  s^  as  notary  would 
hsTe  added  nothing  to  the  genaineDess  of  his 
certificate:  and  hence  the  objection  that  a  no- 
tary's seal  was  not  attached  to  the  certificate 
was  without  merit 

[Ed.  Note.— For  other  ease^  see  Depositions, 
Cent  I>ig.  II  166.  178»  lSfr49ei  Dec.  DigTl 
76.*) 

Appeal  from  Superior  Court,  StcrameDto 
Coanty;  C.  N.  Post,  Judge. 

Action  by  Jay  Henry  against  W.  H,  Cas- 
well and  B.  W.  Caswell,  as  Caswell  &  Co. 
Judgment  for  def^ndanto,  and  plaintiff  ap- 
peals. Reversed. 

Jay  Henry,  of  Sacramento,  pro  se.  Chas. 
U.  BeclEWltli,  of  Sacramento,  for  respondents. 

CHIPMAN.  P.  J.  This  is  an  appeal,  with- 
in 60  days,  from  a  Judgment  of  nonsuit,  on 
statement  of  the  case,  in  favor  of  defend- 
ants dismissing  the  action  "upon  the 
grounds,"  as  recited  in  the  Judgmmt,  "that 
the  plaintiff  had  failed  to  prove  a  suffldent 
case,  inasmach  as  the  evidence  introduced 
was  in  the  form  of  depositions  and  that  said 
depositions  were  and  are  Incompetent"  The 
only  objectlOD  made  to  the  admissibility  of 
the  depositions  was  that  a  notary's  seal  was 
not  attached  to  the  certlBcate  of  the  commis- 
doner.  The  depositions  were  taken  under 
the  following  commission,  appointing  E.  C 
Ferguson,  of  Chlcag(^  IlL,  to  perform  lhat 
office: 

**Commla8lon  to  Take  Depositions, 
"pntle  of  Court  and  Cause.] 

'The  People  of  the  State  of  California,  to  B. 
0.  Forgnson,  14S0  Otis  Building^  Chicago, 
Illinois: 

"Know  yoD  thai^  trusting  in  your  fidelity 
and  drcnm^tection  we  have  appointed  you 
special  commissioner,  and  do  hereby  author- 
ize you  to  administer  the  necessary  oaths, 
and  to  take  the  depocdtlons  of  Charles  8. 
Hayes  and  Thomas  F.  Hanks,  residing  at 
1508-1912  Tribune  Bulldb^,  dty  of  Chicago, 
county  of  Cook,  state  of  Illinois,  In  answer 
to  the  Interrogatories,  direct  and  cross,  an- 
nexed hereto,  In  the  matter  of  the  above-en- 
titled cause.  All  of  which  matt^,  together 
with  this  writ,  yon  will  return  to  this  oonr^ 
according  to  law.  In  a  sealed  envelope^  direct- 
ed to  the  clcxk  of  said  court,  at  the  dty  of 
Sacramento,  coun^  of  Sacramento,  state  of 
California,  and  forward  the  same,  by  mall  or 
express,  or  other  usual  channel  of  convey- 
ance. 

"Witness  the  Honorable  O.  N.  Post,  Judge 


of  Department  8  of  nld  eoor^  and  tbe  nal 
thereto,  at  the  dty  of  Sacramrato^  county  of 
Sacramento,  state  of  California,  ttJa  29tb 
day  of  October,  1912.  B.  F.  Pfond,  Clerk. 
H.  W.  Hhll,  Deputy.  [SeaL]" 

This  conunission  was  Issued  pursuant  to 
an  order  of  the  Judge  of  said  court,  "that  a 
commission  issue  out  of  and  under  the  seal 
of  this  court,  directed  to  E.  G-  Ferguson, 
14S0  Otis  building,  a  person  agreed  upon  by 
and  between  the  parties,  residing  at  tbe  dl? 
of  Chicago,  Cook  county,  state  of  Illinois,  to 
take  tbe  testimony  of  Charles  8.  Hayes  and 
Thonuui  F.  Hanks,  residing  at  the  same 
place,  as  witnesses  on  behalf  of  the  plaintiff," 
etc.  A  stipulation  was  entered  into  by  the 
parties  that  the  depositions  of  the  persons 
above  named  "be  taken  before  £L  O.  Fergu- 
son, 1450  Otis  building,  a  notary  public  in 
and  for  the  dty  of  Chicago,  county  of  Cook, 
state  of  Illinois.  *  *  •  The  annexed  are 
Interrogatories  proposed  by  the  plaintiff  on 
which  such  deposl^ons  are  to  be  taken." 
The  depositions  were  snbsequentiy  duly  tak- 
en and  returned  under  a  full  and  formal 
certificate  showing  what  was  done  by  the 
spedal  commissioner.  The  certificate  .  Is 
signed  "Elbert  C  Ferguson,  Special  Commis- 
sioner." 

[1]  It  Is  quite  apparent  that  the  constroe- 
tlon  given-  the  stipulation  by  the  Judge  who 
made  the  order  and  issued  the  commls^on 
was  that  it  was  not  to  issue  to  Ferguson  in 
his  oflQdal  capadty  but  to  him  as  the  person 
agreed  upon  by  the  parties.  The  order 
reads:  "Upon  reading  and  filing  the  stipula- 
tion of  the  parties  to  the  above-entitled  ac- 
tion, and  upon  tbe  files,  papers,  and  records 
In  this  action,  on  motion  of  Jay  Henry,  at- 
torney for  plaintiff,  It  Is  ordered,"  etc.  The 
Judge  was  Justified  In  construing  the  terms 
"a  notary  pnbllc  In  and  for  the  dty  of  Chi- 
cago, county  of  Cook,"  as  words  of  descrip- 
tion. That  there  was  authority  for  such  ap- 
pointment is  expressly  provided  by  section 
2024  of  the  Code  of  Civil  Procedure,  and  it 
was  BO  held  In  Aloom  t.  Oles^e,  158  Cal. 
396,  111  Pac.  9a 

In  the  case  of  Temby  v.  Brunt  Pottery  Co., 
229  111.  MO,  82  N.  E.  336,  the  commission  was 
Issued  to  George  B.  Davidson,  in  Ohio,  a 
notary  public.  The  depositions  were  re- 
turned signed  by  him  as  commissioner.  The 
court  said:  "He  derived  his  authority  from 
the  oomialsslon,  and  it  Is  Immaterial  that  he 
was  also  described  as  a  notary  public.  It  Is 
not  necessary  that  a  commissioner  hold  any 
office  and  a  commission  may  be  directed  to 
ai^  competent  disinterested  person.  The 
person  to  whom  a  commission  to  take  depo- 
sitions Is  Issued  need  only  be  designated  by 
the  office  which  he  holds,  and  In  either  case 
he  obtains  his  authority  from  the  commis- 
sion. Brown  v.  Lnchrs,  79  HI.  675.  The  ad- 
dition of  the  description  to  the  name  of  the 
commissioner  did  not  add  to  or  detract  from 


*For  otlur  cases  see  same  topic  and  section  NUMBBR  In  Dec  Dig.  A  Am.  Die.  Key-No.  Series  &  Rap'r  ladexes 
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Ub  authority,  and  no  certlflcate  was  neces- 
sary. Kendall  t.  Limberg,  69  111.  366.  The 
certificate  showed  that  the  witnesses  were 
sworn  and  examined  under  oath,  and  the 
objections  were  properly  overmled." 

[2]  In  the  present  case,  had  the  commis- 
sion Issued  to  Fergnson  as  notary  and  In  his 
official  capacity,  be  should  have  taken  the 
deposition  and  certified  it  as  notary.  Code 
OlT.  Proc.  I  2024.  But,  aa  the  commission  la- 
sued  to  him  as  an  unoflicial  person,  his  seal 
as  notary  would  have  added  nothing  to  the 
genuineness  of  his  certificate  or  Its  authen- 
ticity. The  objection  to  the  depositions  was 
without  merit,  and  they  should  bare  been 
admitted  as  evidence  In  the  case.  It  was 
error  to  grant  the  nonsuit 

The  Judgment  is  reversed. 

We  concur:  HART.  J.;  BURNETT,  J. 


HINBS  T.  GOPELAKD.   (Civ.  1,160.) 

(District  Goort  of  Ai^al.  Third  District,  CU- 
ifomia.    Oct  8,  1913.) 

1.  SFBomc    Pkbtoucaitoi    d  114*)-G0M- 

PLAlKT— SUFFICIBMCT. 

Under  Civ.  Code,  i  1624,  providing  that  con- 
tracts for  tbe  sale  of  real  property  are  iavalid 
unless  the  contract  or  some  note  or  iqemorandnm 
thereof  is  in  writing  and  subscribed  by  the  par- 
^  to  be  charged,  or  by  IiIb  agent  >  complaint,  in 
a  suit  for  specific  performance,  which  fails  to 
show  that  the  agreement  Is  in  writing,  is  insuffl- 
cient 

[Ed.  THotn^Vm  other  caM&  see  Spedfie  Per- 
formance, Cent.  Dig.  fi  356-870, 872;  Dec  Dig. 
1 114.M 

2.  Fbaitds,  Statute  of  (|  llO*)— Wbttino— 

BUFnCIENCT. 

Under  Civ.  Code.  I  1624,  providing  that  a 
contract  for  tbe  sale  of  real  property  is  Invalid, 
unless  the  contract  or  some  note  or  memorandam 
thereof  is  in  writing,  a  receipt  for  $100,  reciting 
that  it  was  a  deposit  on  40  acres  of  laod,  at 

S 2,200,  signed  by  a  person  owning  6  different  and 
istinct  lots  of  laod,  contidning  120  actM,  was 
not  a  lufilcient  memoraDdom  in  wridng,  since 
it  could  not  be  told  therefrom  wliat  partlcniar 
40  acres  was  sold  or  even  whether  it  was  any 
part  of  the  6  lots  referred  to. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  81  225-236;  Dec.  Dig.  | 
110.*] 

8.  Fbauds,  Statute  or  ({  110*)— Wbitzno— 

SUFFICIENCT. 

Under  Civ.  Code,  I  1624,  providing  that  a 
contract  for  the  sale  of  real  property  is  Invalid 
unless  the  contract  or  some  note  or  memorandum 
thereof  is  in  writing,  the  writing  must  not  only 
contain  a  description  of  the  property,  but  the  de- 
scription must  be  such  as  to  facilitate  a  ready 
identification  of  the  property,  without  tbe  neces- 
sity of  resorting  to  extrinsic  or  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute^^t  Cent  Dig.  ff  225-236;  DecTblg.  | 

4.  SFXOIIIO  PEBVOIOIANCE  (I  29*)— CONTBAOI 
ENrOBCEABLE— DBSCBIPTION  OF  PBOPEBTT. 
Specific  performance  of  a  contract  for  tbe 
sale  of  land  cannot  be  decreed  unless  the  specific 

Sroperty>  which  defendant  agreed  to  convey  is  so 
escribed  in  the  agreement  songht  to  be  enforced 


that  It  may  readily  be  Identified  tnm  toA  de- 

acriptiou. 

[Ed.  NotB^For  oOier  casM,  see  Spedfie  Fn* 
formance,  Cent  Dig.  ||  6&-62;  Dec.  Dig.  I  29.*] 

5.  Fbaudb,  Statute  of  (!  129*) — Pabt  Peb- 

FOBMANCB— PaTHENT  OF  CONSIDEBATION. 

Under  Code  Civ.  Proc.  j  1972,  providing 
that  the  preceding  section,  whieb  provides  Oizt 
no  estate  or  Interest  in  real  property,  other  than 
leases  for  not  exceeding  one  year,  can  be  created 
otherwise  tlian  by  operatioo  of  law.  or  a  convey- 
ance or  other  instrument  in  writing,  must  not 
be  CO na  trued  to  abridge  the  power  of  any  court 
to  compel  the  specific  performance  of  an  agree- 
ment in  case  of  part  performance  thereof,  pay- 
ments on  the  purchase  price  of  land  do  not  con- 
stitnte  part  performance  sofllcient  to  take  an 
oral  agreement  oat  of  the  statute  of  frauda 

[Ed.  Note.— For  other  cases,  see  Frands,  Stat- 
ate  oJLCent  IMfc  H287--292.  303,  306-508.  311, 
814,  S1S-S20,  ^S^m,  826;  Drc.  Dig.  S  129.*] 

Appeal  from  Superior  Oonrt,  EtemoCoaa* 
tj;  H.  Z.  Austin,  Judee. 

Action  by  S.  B.  Hines  against  H.  E.  Coi»- 
land.  Judgment  for  defendant,  antt  phdntiff 
appeals.  Affirmed. 

Ernest  Elette,  of  Fresno,  for  appellant 
Drew  ft  Drew,  of  Fresno,  toT  respondeat 

HART.  J.  This  Is  an  action  for  the  vedf- 
te  performance  of  an  alleged  contract  for  the 
sale  of  real  property.  The  comj^lnt  alleges 
that,  at  the  date  of  the  execution  of  tbe  al- 
leged agreement,  the  defendant  was  the  own' 
er  of  120  acres  of  land,  situated  In  Frew 
county,  and  dracrlhed  as  *aot8  21,  22,  23,  24^ 
26  and  26  of  De  Yn.it  Colour,  accordtng  to 
the  map  or  plat  of  said  col<ni7  tm  file  and  of 
record  In  the  olilce  of  the  county  records 
of  the  county  of  Fresno,  state  of  California"; 
that  the  d^endant.  on  the  20th  day  of  April, 
1911,  agreed  to  sell  and  convey  to  tlie  plain- 
tiff, by  a  good  and  suffident  deed,  "any  forty 
acres  of  land  that  plalntifr  should  or  might 
select  elect  or  choose  to  purchase,  for  the 
sum  of  $2,200.00,"  etc. ;  that  thereafter,  and 
on  or  about  the  same  day,  tbe  plaintiff  vent 
to  said  land  and  "then  and  there  chose,  se- 
lected and  elected"  to  purchase  lots  23  tad 
24  of  the  land  above  described,  and  he  at 
that  time  made  known  to  the  defendant  tbe 
fact  of  his  selection  of  said  lots  and  his  elec- 
tion to  purchase  the  same  according  to  tiie 
defendant's  agreement ;  that  thereafter  and 
on  the  same  day,  the  plaintiff  paid  to  tbe  de- 
fendant the  sum  of  $100  on  tbe  purchase 
price  of  the  lots  so  selected  by  him ;  and  that 
the  defendant  "then  and  there  made,  execut- 
ed, and  delivered  to  said  plaintiff  a  writing, 
signed  by  said  defendant  in  the  words  and 
figures  following,  to  wit:  'Fresno,  CaL,  April 
20,  1911.  Received  of  S.  B.  Hlnes  one  hun- 
dred dollars,  deposit  oh  40  acres  of  land  at 
$2,200.00.  Mrs.  M.  E.  Copeland.' "  The  com- 
plaint states  Uiat  after  the  execution  of  the 
foregoing  receipt  the  plaintiff,  at  various 
times,  made  payments  In  small  amounts,  so 
that  the  total  amount  paid  by  the  plaintiff 
to  tbe  defendant  on  the  purchase  price  of 
the  hind  Is  $303.80;  that  the  defiendaBe  still 


•For  other  easss  set  lama  tapis  sad  asetloa  NUMBER  in  Dm.  Dl^  A  Am.  Dig.  Key-No.  Sertes  A  Bep'r  ladtw 
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retains  said  stun  and  bas  refused  and  still 
lefDses  to  fomtsh  tbe  plaintiff  with  an  ab- 
stract or  certificate  of  title  or  a  deed  to  the 
premises,  although  before  the  commencement 
of  this  action  he  demanded  the  same  and 
tendered  to  the  defendant  the  sum  of  $1,806.- 
70,  the  balance  due  on  tbe  purchase  price. 
To  the  complaint  the  defendant  Interpraed  a 
demurrer,  both  general  and  special,  and  the 
court  snstabied  the  same;  leave  to  amend 
havins  been  denied  upon  the  statement  of 
the  plaintiff  in  open  court  that  be  bad  no 
other  or  further  ^;reemait  In  writing  than 
the  one  set  forth  in  his  complaint.  Judgment 
was  thereupon  entered  in  favor  of  the  defend- 
ant, and  this  appeal  is  by  tbe  plaintiff  from 
said  Judgment 

The  complaint  fails  to  state  a  cause  of  ac- 
tion for  the  spedflc  performance  of  a  con- 
tract for  tbe  sale  of  real  property,  and  the 
demnrrer  was  therefore  properly  sub  tain  ed. 

[1-3]  Section  1^  of  tbe  Civil  Code,  amotag 
other  things,  provides:  "The  following  con- 
tra efts  are  invalid  unless  tbe  same,  or  some 
note  or  memorandnm  thereof,  Is  In  writing 
and  subscribed  by  tbe  party  to  be  charged, 
or  by  his  agent:  *  *  *  (5)  For  the  sale 
of  real  property,  or  an  Interest  therela"  See, 
also,  section  1973,  Code  Civ.  ProcL 

The  agreement  referred  to  In  the  third 
paragraph  of  the  complaint  Is  not  shown  to 
be  in  writing,  and  it  follows  that  that  para- 
graph of  tbe  complaint  wholly  fails  to  state 
a  cause  of  action  for  the  relief  demanded. 
And  nothing  could  be  clearer  than  that  the 
writing  set  out  in  tbe  complaint  and  upon 
wbicti  the  plaintiff  seems  solely  to  rely  for 
tbe  support  of  his  action  does  not  satisfy  the 
requirement  of  our  statute  of  frauds,  above 
quoted.  It  does  not  contain  a  description  of 
tbe  property  to  which  it  purports  to  relate, 
and  tbus  it  Is  wanting  in  one  of  tbe  first  es- 
sentials of  an  agreement  for  the  sale  of  real 
property  to  render  it  valid  or  subject  to  rec- 
ognition either  at  law  or  in  equity.  Not  only 
must  there  be  a  description  of  tbe  property 
whleb  is  tbe  subject  of  the  agreement,  but 
the  description  must  be  such  as  to  facilitate, 
without  tbe  necessity  of  resorting  to  extrin- 
sic or  parol  evidence,  a  ready  identification 
of  tbe  property.  As  seen,  the  complaint  de- 
clares that  the  defendant  Is  tbe  owner  of  six 
different  and  distinct  lots  of  land  situated  in 
De  Witt  Colony,  Fresno  county,  and  that  the 
40  acres  to  which  the  plaintiff  claims  to  be 
entitled  to  a  deed,  by  virtue  of  tbe  alleged 
agreement  of  sale,  Is  a  part  of  said  lots ;  but, 
even  If  tbla  be  true,  tbe  writing  upon  which 
the  demand  for  tbe  relief  prayed  for  is  found- 
ed does  not  so  describe  tbe  40  acres  as  to  con- 
vey even  the  remotest  notioQ  as  to  which  of 
tbe  several  lots  mentioned  embrace  or  con- 
Btltnte  the  40  acres.  In  other  words,  it  can- 
not be  determined  from  tbd  writlag  what 
particular  40  acres  the  defendant  agreed  to 
Kll  out  of  tbe  several  pieces  of  land  which 
the  complaint  states  she  owns  In  De  Witt 
Colony.   And,  taking  tbe  writing  by  itself. 


onexplalned  or  unaided  by  the  allegations 
setting  forth  the  oral  negotiations  of  the  par- 
ties, it  cannot  be  told  therefrom  whether  the 
land  referred  to  therein  Is  any  part  of  tbe 
six  lots  referred  to.  Indeed,  so  far  as  tbe 
writing  itself  discloses  any  information  as 
to  its  location,  the  land  it  refers  to  may  be 
situated  In  some  other  part  of  Fresno  coun- 
ty, or,  for  that  matter,  in  some  other  county. 

[4]  An  action  based  npon  such  an  agree- 
ment, whether  it  be  one  at  law  for  damages 
for  its  breach  or  one  In  equity  for  a  specific 
enforcement  of  Its  terms,  cannot,  of  course, 
be  sustained.  Tbe  remedy  by  specific  per- 
formance, which  is  Invoked  in  this  case,  ob- 
viously means  that,  where  an  agreement  to 
sell  property  has  been  broken,  the  party  seek- 
ing the  remedy  is  entitled  only  to  a  decree 
compelling  the  other  party  to  convey  to  him 
tbe  identical  or  specific  property  which  be 
agreed  to  convey,  and,  that  this  may  be  done, 
the  land  must,  in  the  very  nature  of  the  case, 
be  so  described  in  the  agreement  whose  terms 
are  thus  sought  to  be  enforced  as  that  it  may 
readily  be  Identified  from  such  description. 
Tbe  court  must,  in  other  words,  be  definitely 
made  to  know  tbe  precise  property  as  to 
which  the  terms  of  tbe  agreement  are  asked 
to  be  enforced.  And  such  knowledge  can  be 
acquired  only  by  those  means  or  through 
that  instrumentality  prescribed  by  the  law 
for  the  acquisition  of  such  knowledge;  that 
Is,  by  and  through  such  a  writing  as  embrac- 
es all  the  essential  features  of  the  contract. 

As  is  said  In  Breckinridge  v.  Crocker,  78 
CaL  52fl,  534-6,  21  Pac.  179,  181 :  "In  order 
to  take  a  contract  for  the  sale  of  land  out 
of  the  statute  of  frauds,  It  Is  not  necessary 
that  there  be  a  formal  contract,  drawn  up 
with  technical  exactness.  A  memorandum 
of  the  agreement  is  sufficient,  and  It  may  be 
found  In  one  or  more  papers,  some  or  all  of 
which  may  be  telegrams.  But  the  memoran- 
dum must  contain  all  the  material  elements 
of  the  contract;  that  Is,  it  must  show  who 
is  the  seller  and  who  Is  the  buyer,  what  tbe 
price  is  and  when  It  is  to  be  paid,  and  moat 
so  describe  tbe  land  that  it  can  be  Identified." 

There  are  many  California  cases  In  which 
the  essentials  of  an  agreement  to  sell  real 
property,  to  take  it  out  of  the  statute  of 
frauds,  are  clearly  pointed  out  and.  we  think, 
show  that  the  one  here  is  wholly  insufficient 
to  satisfy  tbe  statute.  Craig  v.  Zellan,  137 
Cal.  105,  69  Pac  853,  is  Instructive  tipon  this 
proposition.  There  the  writing  pleaded  and 
relied  upon  read,  after  tbe  date:  "Received 
of  Wm.  Craig  and  James  Marlow  tbe  sum 
of  $20.00,  twenty  dollars,  in  part  payment  for 
a  strip  of  land  In  front  of  Oolden  Bule  Store 
and  Stent  Market  The  purchase  price  of 
said  lot  to  be  $150.00,  one  hundred  and  fifty 
dollars" — signed  by  the  defendant.  The  ac- 
tion was  for  damages  for  the  breach  of  the 
contract  The  court,  holding  that  the  writ- 
ing was  Insufficient  to  take  the  case  out  of 
the  statute  of  frauds  because  the  description 
of  the  land  was  too  vague  and  indefinite. 
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said :  "An  agreement  tot  the  sale  of  real 
property  must  not  only  be  In  writing  and 
subscribed  by  tbe  party  to  be  charged,  bat 
the  writing  must  also  contain  such  a  descrip- 
tion of  the  property  agreed  to  be  sold,  either 
In  terms  or  by  reference,  that  It  can  be  ascer- 
tained without  resort  to  parol  eTldence.  Pa- 
rol evidence  may  be  resorted  to  for  the  pur- 
pose of  Identifying  the  description  contained 
In  the  wilting  with  Its  location  upon  the 
ground,  but  not  for  the  purpose  of  ascertain- 
ing and  locating  the  land  about  which  the 
parties  negotiated  and  supplying  a  descrip- 
tion thereof  which  they  hare  omitted  from 
the  writing.  •  ♦  •  The  statute  of  frauds 
was  originally  enacted  'for  the  proration  of 
frauds  and  perjuries,'  and  an  agreement  for 
the  sale  of  land  Is  required  to  be  in  writing 
In  order  that  this  purpose  may  be  accom- 
plished. The  whole  object  of  the  statute 
would  be  frustrated  If  any  substantive  por- 
tion of  the  agreement  could  be  established 
by  parol  evidence.  A  description  of  the  land 
Intended  to  be  conveyed  Is  one  of  the  most 
essential  parts  of  the  agreement,  and  must  be 
contained  In  the  writing." 

There  are  numerous  cases  from  other  Ju- 
risdictions whidi  Illustrate  the  application 
of  the  rule  as  It  Is  stated  and  applied  by  the 
above  California  cases.  See  Repettl  v.  Mal- 
aak,  6  Macliey  (D.  C.)  366;  RolUn  v.  Plefcett, 
2  HIU  (N.  T.)  552;  Baldwin  v.  Kerlln,  46 
Ind.  426;  Miller  v.  Campbell,  52  Ind.  126; 
Taney  v.  Batchell,  9  Gill  (Md.)  205;  Coo- 
ley  V.  Lobdell,  82  Hun,  08,  31  N.  Y.  Supp. 
202 ;  Murdock  v.  Anderson,  57  N.  C.  77 ;  Ives 
V.  Armstrong,  6  R.  I.  567;  Humbert  v.  Bris- 
bane, 25  S.  G  G06 ;  Nippolt  v.  Kammon,  39 
Minn.  372,  40  N.  W.  266. 

[B]  While  there  is  no  claim  made  in  the 
brief  by  counsel  for  the  plaintiff  that  he  is 
in  any  event  entitled  to  a  specific  aiforce- 
ment  of  the  agreement  on  the  ground  of  part 
performance  (section  1972,  Code  Civ.  Proc.),' 
yet,  as  we  have  shown,  the  complaint  alleges 
payments  made  on  the  alleged  pur<diase  price 
of  the  specific  parcel  of  land  of  which  the 
plaintiff  alleges  that  he  became  ttae  purchaser 
under  the  alleged  contract  with  the  defend- 
ant, and  the  Inference  from  those  allegations 
is  that  8U<^  payments  constitDte  part  per- 
formance, and  should  be  so  regarded.  That 
mere  payments  on  the  purchase  price  of  the 
land  are  not  sufllclent  to  take  an  oral  agree- 
ment for  the  sale  of  land  out  of  the  statute 
of  frauds  Is  well  settled.  Forrester  v.  Flores, 
64  Cal.  24,  28  Pac.  107.  In  that  case,  the 
plaintiffs  sought  the  specific  enforcement  of 
an  oral  agreement  by  the  defendant  to  sell 
certain  real  property  to  the  plaintiffs  on  the 
ground  of  part  performance;  the  complaint 
alleging  that  the  latter  had  fully  performed 
the  agreement  on  thdr  part  by  paying  the 
entire  purchase  money,  but  that  the  defend- 
ant, although  be  bad  taken  and  kept  the 
money,  refused  to  ezecnte  and  deliver  to  the 
plaintiffs  a  deed  to  the  property.  The  an- 
swer of  the  d^endant  made  no  denial  of  the 


auctions  of  the  complaint  as  to  the  pay- 
ment of  the  purchase  price,  and,  by  reason  of 
that  fact,  the  plaintiff  asked  for  a  Judgment 
on  the  pleadings,  which  motion  was  denied 
and  Judgment  thereupon  entered  tot  the  de- 
fendant Upholding  the  Judgment,  the  Su- 
preme Court  said:  "And  although  there  wu 
no  denial  of  the  allegations  as  to  the  pay- 
ment of  the  money,  yet  no  Inference  could  be 
drawn,  from  the  fact  of  payment,  that  the 
moneys  were  paid  to  the  defendant  on  ac- 
count of  and  in  the  performance  of  the  alleged 
agreement  Besides,  if  such  an  Inference  could 
be  drawn  from  the  fact  nelth^  the  fact,  nor 
the  inference,  nor  both  together,  would 
amount  to  such  proof  of  part  i)erformaDce 
a*^  would  take  the  parol  agreement  out  of  tbe 
statute  of  frauds ;  for  the  mere  payment  of  tbe 
purchase  money  of  such  agreement  la  not,  ac- 
cording to  the  general  practice  in  courts  of 
egnlty,  snflBdent  for  that  purpose.  'By  an  un- 
broken current  of  authorities  running  through 
many  years,  it  is  settled,  too  firmly  for  ques- 
tion, that  payment  even  to  the  whole  amount 
of  the  purchase  money,  Is  not  to  be  deemed 
part  performance  so  as  to  Justify  a  court  of 
equity  In  enforcing  the  contract'  Browne 
on  Ii'raudB,  {  461 ;  Fry  on  Specific  Perform- 
ance, {  403 ;  Story's  Equity  Jnrlspmdence,  I 
761.  It  is  only  where  the  payment  is  ac- 
companied by  a  change  of  possession  in  tbe 
land,  or  the  expenditure  of  money  upon  it, 
on  the  faith  of  the  oral  agreement  and  where 
ttae  failure  to  perform  by  the  vendor  would 
work  a  gross  fraud  upon  tbe  vendee,,  that  a 
court  of  equity  will  decree  specific  perform- 
ance by  comiwlllng  the  execution  of  a  deed 
Story's  Bq.  Juris.  {  761.  For  money  paid  uo- 
der  an  invalid  contract  the  party  who  pays 
has  an  adequate  remedy  at  law." 

The  facts  in  the  cases  cited  by  the  plain- 
tiff distinguish  them  from  this.  For  in- 
stance, in  the  case  of  Preble  v.  Abrahams,  88 
Cal.  24S,  26  Pac.  99,  22  Am.  St  Rep.  301,  tbe 
agreement  contained  in  the  writing  upon 
which  the  plaintiff  relied  was  that  the  ven- 
dors would  sell  to  "A.  Abrahams,  of  Reno, 
for  f 125.00  per  acre,  for  forty  acres  of  tbe 
eighty-acre  tract  at  Biggs,"  etc.  The  wrltii^ 
was  dated,  "Biggs,  January  13,  1888,"  from 
which  It  was  readily  to  be  inferred  that  there 
was  a  town  or  settlement  known  by  that 
name  and  readily  susceptible  of  identifica- 
tion. All  that  was  required  to  locate  or  iden- 
tic ttae  land,  as  it  was  thus  described  in 
the  writing,  was  to  ascertain  whether  tbe 
vendors  owned  an  80-acre  tract  distinct  from 
any  other  tract  at  or  in  the  immediate  ndgb- 
borbood  ot  ttae  town  or  settlement  of  ^ggs, 
and,  as  is  suggested  by  counsel  for  the  de- 
fendant taere,  this  could  easily  be  done  by 
reference  to  the  public  county  records.  Be- 
sides, It  is  to  be  assumed  Oatt  the  use  of  tbe 
definite  article'  "the"  immediately  preceding 
the  words,  "eighty-ftcre  tract"  ms  intentloD- 
al  and  for  the  express  purpose  of  describing 
a  particular  tract  of  land  consisting  of  that 
number  of  acres,  situated  '^t  Biggs."  More- 
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over,  the  use  of  tbe  article  "the"  as  it  ap- 
pears in  the  sentence  referred  to  Implies  that 
the  vendors  were  the  owners  of  but  one  80- 
acre  tract  at  Biggs;  so,  as  the  Supreme 
Court  in  that  case  said:  "If  the  vendors 
owned  an  80-acre  tract  at  Biggs,  we  assuma 
that  they  Intended  to  sell  40  acres  of  the  80- 
acre  tract  owned  by  them  at  Biggs."  If 
therefore  parol  testimony  was  admitted  to 
disclose  the  precise  location  of  said  tract,  its 
purpose  was  not  to  correct  an  Insufficient  de- 
scription, but  merely  to  locate 'the  land  by 
tbe  description  as  given  of  it  In  the  writing. 
Crozer  v.  White,  9  Cal.  App.  612,  616,  100 
Pac.  130. 

The  other  cases  dted  by  the  plaintlCt  need 
not  be  specially  reviewed  here.  Many  of 
them  are  from  other  jnrlsdlctloDa  and  two 
are  the  following  California  cases:  Towle  v. 
Carmelo  L.  &  G.  C3o..  90  Cal.  307,  33  Pac. 
1U6,  and  Carr  t.  Howell,  154  Cal.  372,  97 
Pac.  885.  An  examination  of  the  California 
cases  will  disclose  that  they  are  very  mndi 
different  from  this  case  as  to  tbe  facta. 

Our  conduaion  is,  as  must  be  apparent 
from  the  foregoing,  that  the  alleged  written 
agreement  upon  which  the  plaintiff  declares, 
and  upon  which  he  must  rely  If  he  would 
succeed  at  all  in  sustaining  his  action,  falla 
very  fiur  short  of  measuring  up  to  the  re- 
qoirements  of  the  statute  of  frauds,  and  that 
it  cannot  thertf  ore  be  upheld  either  at  law  or 
In  equity. 

The  Judgment  is  affirmed. 


We  concur: 
NETT,  J. 


CHIPMAN,   P.   J.;  BVBr 


CALDWELL  t.  BEGBNTS  OF  UNIVERSI- 
TY OF  CALIFORNIA.   (Civ.  1475.) 

(INatrict  Court  of  Appeal,  Third  District,  Oali- 
fonda.  Oct  4,  1913.  Rehearing  Demed  by 
Supreme  Court  Dec.  8,  1018.) 

1.  DiainsaAL  and  Nonsuit  (|  60*)— Delat 
iif  Pbossodtioh— Discretion. 

Code  Civ.  Proc.  {  681a,  rcQuiring  dismiss- 
nl  of  an  action  wliere,  within  three  years  after 
its  commencement,  sammoDs  has  not  been  serv- 
ed and  return  thereon  made,  does  not  prevent 
tbe  court,  in  its  sound  Judicial  discretion,  dis- 
nuBSinc,  for  unreasonable  delay  in  prosecution, 
an  action  in  which  such  service  and  return  has 
not  been  made,  tboogh  leaa  than  the  three 
rears  baa  elapsed. 

[Ei.  Note.— For  other  cases,  see  Dismissal 
a&d  Nonsuit,  Cent  E^.  H  140-162;  Dec.  Dig. 
I60.*l 

2.  DimixssAi.  AND  Nonsuit  (i  60*)— Dhat  in 
Pboucutioh— SumoiENOT  OF  E^cura. 

Plaintiff  fiHng  bis  complaint,  and  at  the 
■ame  time  recordinE  a  lis  pendens,  ten  years 
after  his  cause  ot  action,  if  any,  accrued, 
tbroQgh  an  alleged  void  foreclosure  sale,  to 
quiet  title  to  land,  record  title  to  which,  under 
tbe  sale,  was  in  defendant,  does  not  excuse  his 
delay  for  19  months  after  filing  the  complaint 
to  serve  the  sammoDS.  so  that  dismissal  of  the 
action  for  unreasonable  delay  in  prosecution 
can  be  said  to  have  been  an  abuse  of  discretion, 
liy  a  statement  that  during  such  time  he  was 
making  efforts,  resulting  ui  success  Just  be- 


fore the  motion  to  dismiss,  to  raise  the  entire 
amount  for  which  sale  was  made,  to  tender  to 
defendant 

[Ed.  Note.— For  other  eases,  see  DIaidssal 
and  Nonsuit,  Gent.  Dig.  H  140-162;  Dec.  Dig. 
I  «0.*1 

Appeal  from  Superior  Court,  Alameda 
County ;  William  H.  Waste,  Judge. 

Action  by  R.  A.  Caldwell  against  tbe  Re- 
gents of  the  University  of  California.  From 
a  Judgment  and  order  of  dismissal,  plalntlfr 
appeals.  Affirmed. 

Rehearing  denied  by  Supreme  Court ;  Beat- 
ty,  G.  J.,  dissenting. 

F.  W.  Sawyer,  of  San  Francisco,  for  appel- 
lant. Warrra  Oln^,  Jr.,  of  San  Frandaco, 
for  respondent 

HART,  J.  This  is  an  appeal  from  a  Judg- 
ment entered  upon  an  order  dismissing  the 
above-entitled  action  and  from  tbe  order  of 
dismissal.  The  ground  upon  which  the  order 
of  dismissal  was  made  was  want  of  diligence 
in  the  service  of  Bummona  and  consequent 
failure  to  prosecute  tbe  action  with  reason- 
able diligence.  The  motion  was  supported  by 
the  affidavit  of  an  officer  of  the  defendant, 
setting  forth  the  fftcts  upon  which  the  latter 
claimed  to  be  entitled  to  favorable  action  up- 
on said  motion.  The  plaintiff  filed  a  counter 
affidavit.  In  wlilch  he  details  a  history  of  the 
litlgatiou  of  which  the  proceeding  now  before 
us  la  the  outgrowth,  and  sets  forth  his  rea- 
sons for  postponing  the  service  of  summons. 
These  affidavits  are  Incorporated  Into  the  rec- 
ord, which  was  made  up  In  accordance  with 
tbe  provisions  of  sections  041a,  041b,  and  041c 
of  the  Code  of  Civil  Procedure. 

The  action,  the  purpose  of  which  was  to  ob- 
tain a  decree  quieting,  as  against  the  de- 
fendant, the  plaintiff's  alleged  title  to  certain 
real  property  situated  in  the  dty  of  Oakland, 
Alameda  county,  was  commenced  and  sum- 
mons Issued  on  the  16th  day  of  May,  1910, 
but  the  summons  was  not  served  upon  the 
defendant  up  to  the  time  of  the  noticing  and 
filing  of  the  moUon  to  dismiss  the  action. 

The  affidavit  of  Victor  H.  Heuderson,  sec- 
retary of  the  defendant  corporation,  shows 
that  his  office,  as  well  as  those  of  the  treas- 
urer and  president  of  said  corporation,  were, 
during  all  of  the  time  ever  since  the  date  of 
the  institution  of  the  action  and  the  issuance 
of  summons,  maintained,  respectively,  on  the 
grounds  of  the  State  University,  in  the  city  of 
Berkeley,  at  San  Francisco,  and  at  the  dty 
of  Sacramento.  The  affiant  during  all  of 
said  time  was  the  secretary  and  maintained 
his  office  at  the  place  above  staited,  and  dur- 
ing the  same  period  of  time  I.  W.  Hellman, 
Jr.,  was  treasurer,  and,  by  virtue  of  the  pro- 
vi^ons  of  law,  tbe  Governor  of  the  state, 
whose  office  was  and  is  at  Sacramento,  was 
president  of  said  corporation.  It  is  averred 
that  these  facts  were  well  known  in  Ala- 
meda county  to  the  general  public  and  to 
all  persons  having  business  or  desiring  to  do 
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business  with  tbe  defendant  or  with  the  Unl- 
Terslty  of  California,  and  that  the  existence 
and  respective  locations  of  said  offices  were 
recorded  In  the  public  directories,  "and  If  the 
existence  and  location  of  said  offices,  or  the 
Identity  of  the  Individuals  occupying  the  po- 
sitions of  such  secretary,  preddent,  and 
'  treasurer  were  not  known  to  plaiutlfF  and  his 
attorney,  such  knowledge  conld  have  'been  Im- 
mediately obtained  by  them  by  inquiry  in 
said  county  of  Alameda."  The  affidavit 
then  avers  that  summons  "in  said  action  has 
not  been  served  upon  the  defendant,  and,  as 
far  as  affiant  is  aware,  no  attempt  has  been 
made  by  the  plaintifT,  or  his  attorney,  to 
serve  the  same;  that  it  has  always  been 
possible  and  practicable  for  the  plaintiff,  or 
his  attorney,  without  difficulty,  to  serve  said 
summons  personally  on  said  defendant." 

By  his  affidavit,  counsel  for  the  plaintiff 
does  not  deny  that  he  was  familiar  with  the 
fact  of  the  existence  and  the  respective  loca- 
tions of  the  executive  officers  of  the  defend- 
ant referred  to  In  the  defendant's  affidavit; 
nor  does  he  claim  that,  for  any  reason,  he  was 
precluded  from  securing  lesal  service  of  sum- 
mons upon  the  defendant  corporation.  The 
excuse  for  the  delay  in  the  service  of  sum- 
mons is,  however,  stated  In  his  affidavit  in 
substance  as  follows:  That  on  or  aboat  the 
24th  day  of  July,  1900,  the  defendant  cor* 
poratlon  commenced  an  action  In  the  superior 
court  in  and  for  the  county  of  Alameda  for 
tbe  purpose  of  foreclosing  a  mortgage,  exe- 
cute^ on  the  land  described  In  the  complaint 
to  secure  an  Indebtedness  In  the  sum  of  $26,- 
SSaST.  alleged  to  be  due  the  said  defendant 
from  one  W.  A.  Kuowles  and  which  Indebted- 
ness was  evidenced  by  the  promissory  note 
made  by  said  Knowles  to  the  defendant  on 
December  6,  1890;  that  in  said  foreclosure 
suit  said  Knowles  appeared  by  filing  an  an- 
swer In  which,  among  other  things,  he  set 
up  the  plea  of  the  statute  of  limitations  as 
to  all  sums  In  excess  of  (10,000  of  said  al- 
leged Indebtedness,  and  that  at  the  trial  of 
said  action  the  court  sustained  the  plea  of 
the  statute  and  awarded  the  defendant  here 
judgment  In  said  action  in  tbe  sum  of  $10,- 
000  only,  with  Interest  and  costs,  aggregating 
the  anm  of  $16,276.60%,  "but  In  Its  order  of 
sale  under  said  foreclosure  directed  tliat  tbe 
property  be  sold  to  pay  the  entire  amount 
demanded  in  the  complaint,  to  wit,  the  sum 
of  $32,533.33,"  which  Included  the  principal 
of  the  original  Indebtedness  and  Interest  and 
costs;  that,  at  the  sale  under  said  Judgment, 
anffldent  property  was  sold  by  the  commis- 
sioner appointed  by  the  court  for  that  pnr^ 
pose  to  pay  tbe  full  amount  demanded  In  tbe 
complaint,  which,  as  Is  manifest,  amounted 
to  tbe  nim  of  $16,276.66%  in  excess  of  the 
amount  amirded  by  tbe  Judgment  against 
said  Knowles.  The  plaintiff,  It  Is  stated  In 
the  affidavit,  having  acquired  title  to  the 
property  sold  to  satisfy  such  excess,  com- 
menced tbls  action,  not  for  tbe  purpose  of 
promoting  litigation,  but  with  tbe  Intention 


of  making  every  possible  effort  to  settle  and 
adjust  the  matter  out  of  court,  and  to  that 
end  "affiant  advised  the  plaintiff  to  raise  tbe 
necessary  money -to  pay  the  defendant  the 
full  amount  of  Its  demand,  to  wit,  $32,55^33, 
with  interest,  taxes,  liens,  expenses,  and 
costs  to  date,  and  make  full  tender  to  the  de 
fendant  of  such  sum  and  demand  a  recoDvej'- 
ance  of  said  property,"  notwithstanding  that 
"tbe  excess  sale  under  said  Judgment  was 
and  Is  absolutely  void  and  of  no  force  or  ef- 
fect whatever";  that,  "acting  under  said  ad- 
vice, effort  baa  been  made  to  raise  that  sum. 
with  the  result  that  plaintiff,  on  the  30tb 
day  of  December,  1911,  was  ready  and  will- 
ing to  make  sucb.  tender  and  demand,  and 
thereupon  affiant  wrote  and  mailed  to  tbe 
defendant  the  following  letter."  Then  fol- 
lows a  copy  of  a  letter  addressed  to  tbe  de- 
fendant by  tbe  affiant,  attorney  for  the  plain- 
tiff, and  dated  December  30,  lOlL  In  that 
letter  he  called  attention  to  the  Invalidity  of 
the  "eccess  sale"  of  property  whereby  tiie 
whole  of  the  indebtedness  due  from  Knowles 
to  tbe  defendant  was  satisfied  after  tbe 
court,  in  the  foreclosure  suit,  had  found  tbat 
the  defense  of  the  statute  of  limitations 
against  all  of  said  indebtedness  in  excess  of 
tbe  snm  of  $10,000  was  established,  informed 
the  defendant  that  the  plaintiff  had  com- 
menced an  action  against  it  and  others  to 
quiet  title  to  the  property,  and  offered,  in 
consideration  of  a  conveyance  by  the  defend- 
ant to  the  plaintiff  of  the  property  sold  by 
the  defendant  under  the  decree,  to  pay  to  tbe 
former  the  full  sum  of  $32,553.33,  t<^tber 
with  Interest  thereon,  at  the  rate  of  7  per 
cent  per  annum  from  the  date  of  the  decree 
of  foreclosure.  That  letter,  proceeds  the  af- 
fidavit, was  responded  to  by  tbe  defendant 
by  letter  dated  January  4,  1912,  in  whidi  it 
was  stated  that  plaintiflTs  letter  had  been 
turned  over  to  Hr.  Warren  Olney,  Jr.,  at- 
torney for  the  regents,  "who  baa  charge  of 
legal  matters  affecting  tbe  Broadway  terrace 
tract  (the  land  in  question  waa  so  named  aod 
knowiO,  the  property  of  the  regents."  Mr.  Ol- 
ney, 80  tbe  affidavit  states,  replied  to  the 
letter  of  affiant  by  serving  upon  him  a  notice 
of  the  motion  which  la  responsible  for  tbls 
appeaL  "The  delay  In  this  matter,"  cod- 
cludes  the  affidavit,  "was  occasioned  by  aa 
honest  effort  to  raise  the  necessary  money 
to  do  full  and  complete  equity  by  the  plain- 
tiff to  the  defendant,  and  In  an  honest  effort 
to  adjust  the  matter  without  resort  to  trial 
and  litigation  In  court" 

[1]  By  section  581a  of  tbe  Code  of  CItU 
Procedure  It  Is  made  mandatory  upon  the 
court  to  dismiss  an  action  In  whldi  sam- 
mens  baa  not  been  served  and  return  there- 
on made  within  three  years  after  the  com- 
mencement of  such  action.  Bernard  v.  Par- 
malee,  6  CaL  App.  637,  545,  92  Pac.  658,  aod 
cases  tberetn  cited.  In  all  other  cases, 
whether  tbere  has  been  Inexcusable  delay  in 
the  proeecution  of  an  action  Is  a  question 
which  tbe  court,  in  tbe  exerdse  of  a  soond 
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Jodldal  discretion,  most  determine  from  all 
tbe  facts  and  drcnmstances  of  the  partictdar 
case.  "The  Code  section  (581a)  does  not  mean 
Uiat  the  plaintiff  may  have  the  full  time  In 
al]  cases;  it  Is  still  discretionary  with  the 
court  to  dismiss,  as  before  the  amendment, 
even  though  sommons  be  Issned  and  served 
within  the  time."  Stanley  v.  Olllen,  119  Cal. 
176,  51  Pa&  18B;  Krelss  v.  Hotallng,  99  Gal 
386,  88  Pac  112B;  Bernard  ▼.  Farmalee,  sn- 
pra. 

So,  In  this  case,  in  which  less  than  three 
years  intervened  between  the  commencement 
of  tbe  action  and  tbe  date  of  the  filing  of 
the  motion  to  dismiss,  the  sole  question  Is 
whether,  under  the  facts  as  presented  on  the 
motion,  the  court.  In  ordering  a  dismissal  on 
tbe  ground  of  unreasonable  delay  in  the  proa- 
ecntion  of  the  action  after  It  was  commenc- 
ed, transcended  tbe  bounds  of  a  sound  Judi- 
cial discretion. 

[2]  The  affidavit  of  couisel  for  the  plain- 
tiff, In  our  opinion,  contains  nothing  which 
even  approximates  a  reasonable  excuse  for 
the  long  elapsiou  of  time  after  the  commence- 
ment of  the  action  before  attempting  to  start 
tbe  cause  to  Issi^  by  the  service  of  sum- 
mons.   The  only  reason  which  affiant  offers 
as  an  excuse  for  the  delay  in  serving  sum- 
moos  Is,  as  seen,  that  he  desired  time  wltiila 
which  to  raise  a  large  sum  of  money  with 
wblcb  he  might  do  an  act  which,  affiant  de- 
clares, the  plaintiff  was  not  legally  bound  to 
perform  as  a  prerequisite  to  his  right  to  a 
decree  quieting  his  title,  if  any  be  lias,  to  the 
land.  This  is  not  a  sufficient  reason  for  ex- 
cusing the  delay.   As  well  might  It  be  claim- 
ed that  a  plaintiff,  after  bringing  salt,  could 
Justly  be  excused  for  delaying  service  of  sum- 
mons and  so  postpooe  bringing  the  cause  to 
Issae  for  a  year  or  two  or  a  long  period  of 
time  upon  the  ground  that  he  first  desired  to 
proGore  evidence  which  would  support  the 
Blle^tions  of  his  complaint  A  party  bring- 
ing an  action  should  be  prepared,  when  lie 
tiles  bis  complaint,  If  he  is  proceeding  in  good 
faith,  to  meet,  as  far  as  he  is  able  to,  every 
i^equlrement  which  the  nature  and  clrcum- 
Htances  of  the  action  and  the  av^ments  of 
the  complaint  call  for.    If  tbe  plaintiff  la 
this  case,  as  be  claims  is  true,  was  not  legal- 
ly or  tquitably  obliged  to  pay  the  large  sum 
mentioned  In  his  afiidavlt  to  the  defendant 
In  order  to  secure  the  relief  sought  for  by 
liim,  then  there  was  no  necessity  for  raising 
the  money  referred  to,  and  therefore  no  oc- 
casion for  the  long  delay  in  the  service  of 
summons.   If,  on  the  other  hand,  he  conceived 
It  to  be  requisite  to  offer  and  be  prepared  to 
pay  said  sum  to  the  defendant,  in  order  to 
■obtain  favor  in  the  premises  from  a  court 
of  equity,  if  the  fticts  otherwise  entitled  him 
to  snch  favor,  he  should  have  been  prepared 
to  meet  that  equitable  prerequisite  before  in- 
BiltQtlng  his  suit,  or  at  least,  before  bringing 
^it,  have  placed  Umself  In  a  situation 
whereby  be  could  have  so  preinred  himself 
^thta  a  reasonable  time  after  be  had  filed 


his  complaint  At  any  rate,  assuming  that 
the  excuse  offered  by  the  plaintiff  for  his 
delay  in  causing  summons  to  be  served 
might,  under  some  circumstances,  possess 
merit,  it  certainly  loses  its  force  when  It  is 
considered  that  the  alleged  right  of  the  plain- 
tiff to  the  relief  sought  by  his  complaint  is 
founded  upon  an  alleged  void  foreclosure  sale 
which  occurred  ten  years  prior  to  the  com- 
mencement of  this  action.  Presumably  the 
plaintiff  and  Knowles,  from  whom  the  first 
named  acquired  whatever  rights  he  claims  In 
the  land  In  controvert,  were,  during  aU  that 
period  of  time  and  from  the  very  beginning 
of  the  transaction  from  which  this  action 
arises,  fully  cognizant  of  the  drcnmstances 
which  rendered  tbe  sale  void  in  part  If  in 
truth  it  was  void.  Thus  it  Is  readily  to  be 
noted  that  a  period  of  nearly  12  years  Inter- 
vened between  the  date  on  wlilch  the  cause 
of  action  upon  which  the  plaintiff  relies  ac- 
crued to  him  or  to  his  predecessor  In  interest 
and  the  time  at  which,  after  the  action  had 
been  filed  for  nearly  two  years  and  the  plain- 
tiff notified  of  the  Intention  of  the  defendant 
to  make  the  motion  with  which  this  inquiry 
is  concerned,  any  effort  was  made  to  bring 
the  matter  to  issue  in  court  And,  if  they 
were  familiar  with  all  the  facts  during  all 
or  evoi  any  considerable  part  of  that  time, 
it  seems  to  us  that  tliere  can  be  little,  if  any, 
support  for  the  excuse  set  up  by  the  plain- 
tiff for  allowing  his  action  to  remain  dormant 
for  a  period  of  over  a  year  and  seven  months 
after  It  was  begun,  thus  leaving  the  question 
whether  the  defendant's  record  title  to  the 
land  in  controverBy  was  valid  or  Invalid  In 
the  air,  «o  to  speak,  for  the  same  period  of 
time. 

The  plaintiff,  according  to  his  attorney's 
affidavit  recorded  a  lis  pendens  In  this  case 
immediately  upon  the  filing  of  the  complaint 
A  lis  pendens,  upon  Its  face,  constitutes  a 
cloud  upon  tbe  title  to  the  real  property  to 
which  it  relates.  For  nearly  two  years,  then, 
the  defendant's  record  title  was  under  a 
cloud.  Readily,  therefore,  must  the  Impor- 
tance of  such  a  proceeding  to  one  whose  title 
Is  thus  mixed  up  and  complicated  be  appre- 
ciated. He  should  be  given  the  earliest  op- 
portunity, consistent  with  the  exigencies  of 
the  cause,  to  clear  up  the  matter,  if  he  can. 
Where,  therefore,  the  record  title  to  real 
property  is  challenged  by  an  action  at  law 
or  a  suit  In  equity,  It  is  the  duty  of  the  party 
thus  attacking  such  title  to  act  with  all  prop- 
er diligence  In  bringing  the  question  to  Issue 
in  the  court  so  far  as  It  is  within  his  power 
to  do  so,  and  when  he  does  not  do  so  for  a 
long  period  of  time  (that  is  to  say,  where  he 
falls,  for  what  appears  to  be  an  unreasonable 
length  of  time,  to  legally  notify  the  party 
upon  whose  title  he  has  thus  made  an  as- 
sault tbat  he  has  done  so),  he  should  not  be 
excused  for  his  neglect  where,  as  here,  he  la 
called  upon  to  account  for  It  except  upon  a 
showing  of  the  most  satisfactory  and  con- 
clusive character.  In  this  case  we  think  that 
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the  mere  reading  of  the  affidavit  filed  In  be- 
half of  the  plaintiif  in  resistance  to  the  mo- 
tion to  dismiss  will  make  It  perfectly  clear 
to  any  reasonable  person  that  the  plalntlfE 
has  signally  failed  to  snstaln  the  burden 
cast  npon  him  of  reasonably  accoimtlng  for 
and  excusing  the  long  delay  In  serving  sum- 
mons. In  any  event,  It  cannot  be  said  that, 
in  granting  the  motion  to  dismiss,  the  court 
below  abused  the  discretion  committed  to  It 
in  such  matters. 

The  facts  in  the  case  of  Ferris  t.  Wood, 
144  Cal.  426,  77  Pac.  1037,  cited  by  appeUant, 
are  entirely  at  variance  with  these  here,  as  a 
reading  of  that  case  will  show.  Bat  cases  of 
this  character  miist  be  wholly  determined 
upon  their  own  peculiar  facts.  As  Is  said  in 
First  Nat  Bank  v.  Nason,  115  Cal.  626.  47 
Pac.  595,  where  a  dmilar  motion  was  con- 
sidered: "Each  particular  case  presents  its 
own  peculiar  features,  and  no  iron-clad  rule 
can  justly  be  devised  applicable  alike  to  all." 

The  Judgment  and  order  are  affirmed. 

We  concur:  OHIFMAN,P.  J.;BURNETT,  X 


WOOD  et  aL  T.  FRENCH. 
(Supreme  Court  of  Oklahoma.  Nov.  18,  1918.) 

fSyllahut       (he  Court.) 

1.  Escrows  (S  14*) — Vendor  and  Pubohasbb 
(i  232*)— WaoNOFUL  Delivebt  of  Deed — 
Effect, 

Where  the  grantor  retains  the  actual  pos- 
session of  the  land,  although  such  possession  is 
not  Dotice  of  his  adverse  claim  of  owDership, 
hia  escrow  deed  ia  invalid  to  transfer  any  right, 
in  absence  of  performance  of  condition ;  and  the 
wrongful  yielding  of  possession  of  such  deed  to 
grantee  by  depositary  transfers  no  title,  even 
though  the  claimant  thereunder  be  an  innocent 
purchaser  for  value. 

[Ed.  Note.— For  other  caaea,  see  Escrows, 
Cent  Dig.  9S  17-20;  Dec  Dig.  I  14;*  Vendor 
and  Purchaser.  Cent.  IMg.  A  64(MS4(^  Mft- 
663;  Dec  Dig.  {  232.»] 

2L  VeNDOB  and  PtTBOHASEB  (|  243*)— INNO- 

OBNT  PuBCHASEB— Notice  or  Defect— In- 
adequacy OF  PBICE. 

Where  the  grantor  In  an  escrow  deed  re- 
tains the  actual  possession  of  the  land,  and  his 
grantee,  after  wrongfully  obtaiidiv  possession 
of  such  deed,  without  performance  of  the  es- 
crow condition,  sells  the  land  at  a  very  Inade- 

?uate  price  to  an  otherwise  innocent  purchaser 
or  value,  such  inadequacy  of  price  la  evidence 
ot  notice  of  adverse  claim  of  ownersh^  by  the 
grantor  in  such  escrow  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
^^^a|er»  Cent  Dig.  H  606-608;  Dec  Dig. 

3.  CONTINUANO*  (I  87*)— APPLICATION— StTF- 
nCIENCT. 

Application  for  continuance  because  of  ab- 
sence of  witoesB.  without  showing  that  appli- 
cant believes  to  be  true  the  material  facts  he 
believes  the  witness  would  prove,  is  insufficient 
under  section  4207,  St  1888  (section  0046.  Rev. 
Laws  1910). 

[Ed.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  |S  U7-121,  127;  Dec  Dig.  »  37.*] 


4.  Continuance  (S  28*)  — Gbounds— Diu- 

OENCE. 

In  showing  diligence  to  procure  evidence, 
failure  to  take  deposition  of  witness  not  amen- 
able to  nor  served  with  aubpcena  is  not  ezcoied 
b^  the  promise  of  such  witness  to  appear  and 
give  evidence  at  the  trial,  neither  the  reliance 
upon  such  promise  nor  the  breach  thereof  be- 
ing blamable  to  the  adverse  party;  and  it  iM 
Dot  an  abuse  of  judicial  discretion  to  deny  sp- 
plicatioo  for  continuance  based  npini  absean 
of  such  witness. 

[Ed.  Note.— For  other  cases,  see  Continiiaact, 
Cent  Dig.  K  74-«3;  Dec  Dig.  |  2&*j 

OommisBloiiera'  Opinion,  tHvlslon  No.  1. 
Error  fioin  District  Court,  Sequoyah  Oonnty; 
John  H.  Fltdifoid,  Judga 

Action  by  Thomas  F.  French  against  Hia 
Wood  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Roach  ft  Bradley,  of  Muskogee,  for  plain, 
tiffs  in  error.  Thomas  JT.  Watta,  (tf  afnldzow, 
for  defendant  in  error. 


THACKER,  C.  Plaintiff  In  error  will  be 
designated  as  "defendant"  and  defendant  hi 
error  as  "plaintiff,"  in  accord  with  their  re- 
spective titles  In  the  trial  court 

Plaintiff,  a  three-eighth  blood  Cherokee 
Indian,  residing  and  engaged  In  business  ia 
Los  Augeles,  Cat,  owned  in  Sequoyah  county. 
Okl.,  80  acres  of  inherited  allotted  land  worth 
$3,200,  which  he  wanted  to  sell  vrtien,  Id 
May,  1909.  at  Chouteau,  Okl.,  while  en  route 
to  Muskogee,  OkL,  lie  met  one  John  Culver, 
who  claimed  to  have  known  him  at  the  Uiie 
Semlnaiy  the  plaintUT  had  attended  at  Tale- 
quah,  bnt,  although  believed,  Culver  was  not 
remembered  by  plaintiff.  Culver  told  plain- 
tiff he  knew  a  party  who  boi^lit  land,  and 
took  him  to  the  office  of  and  introduced  him 
to  H.  R.  Fierson  the  morning  after  their  at^ 
rival  in  Muskogee.  Piemn  was  engaged  In 
some  way  in  the  land  buslnesa  and,  represent- 
ing himself  to  be  authoriaed  -  to  pnichaBe 
lands  for  the  defendant  H.  B.  Elelds,  wbo 
was  by  Plerson  and  Culver  falsely  r^iresent- 
ed  to  plaintiff  as  a  wealthy  oil.  man  tempo- 
rarily out  of  the  cit7.  he  oflCned  to  purchase 
plaintiff's  land  at  the  agreed  price  of  93,200. 
Accordlngily,  plaintiff  as  seller,  Fierson  as 
purchaser  for  Fields,  and  Culver  as  didntn^ 
ested  detKwitaiy  of  escrow  deed,  came  to  an 
agreement  whereby  idaintitrs  deed  to  Fields 
was  signed,  acknowledged,  and  so  put  in 
escrow  and  left  with  Culver  to  be  by  him  de- 
livered to  Fields  when  he  psJd  or  mailed  to 
plaintiff  said  $3,200.  Plaintiff  waited  In 
Muskogee  a  few  days  and  attempted  to  get  la 
communication  with  Fields  by  phone,  tbtnli- 
lug  he  might  get  the  money  from  Fields  be- 
fore leaving;  but,  failing  in  this,  he  left  with- 
out having  seen  or  heard  from  Fields  and 
went  to  and  spent  sonie  time  at  one  or  two 
places  in  each  of  the  states  of  (Toloiado. 
Idaho,  and  Washington;  and  while  on  that 
trip  he  wrote  Culver  and,  falling  to  get  an 
answer,  wrote  Plerson,  demanding  a  return 
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of  the  deed  If  t]|e  purchase  price  was  not 
fortbcomiDg,  receiving  from  Plerson  a  tetter 
onder  date  of  Jnne  20.  1909,  which,  so  far  as 
pertinent  here,  reads  as  follows:  "Xonrs  re- 
ceived. Contents  noted.  I  have  not  seen 
Fields.  I  learn  be  is  In  Colorado  Springs. 
Just  as  soon  as  he  returns  I  will  said  you  all 
papers." 

Fields  was  not,  In  fact,  wealthy,  nor  an  oil 
man,  but  was  a  carpenter  with  an  earning 
capacity  of  from  |3.50  to  $4.S0  per  day ;  and 
he  bad  not  been  out  of  MXiskogee  on  or  about 
May  21,  1909.  when  plalntUTs  deed  was  made 
and  placed  in  escrow.  Although  Fields  had 
stated  to  plaintiff,  soon  after  the  latter  had 
discovered  his  deed  bad  been  wrongfully  de- 
livered and  recorded,  that  he  had,  by  his  own 
check,  provided  Plerson  with  the  $3,200  to 
pay  plaintiff  for  the  land,  he  testifled  at  the 
trial  more  than  a  year  later  he  had  not  pro- 
vided $8,200  nor  any  amount  by  check,  but 
had  advanced,  In  money,  $1,000,  of  which 
Plerson  returned  to  him  all  In  excess  of  $800, 
as  the  full  amount  of  the  purchase  price,  and 
$40  additional  retained  as  agent's  commls- 
sioQ.   Fields  farther  testified  he  did  not  do 
bQsinesa  with  banks  and  had  kept  the  $1,000 
so  advanced,  with  $1,600  more,  in  the  form  of 
money  in  his  trunk  in  his  room  at  a  boarding 
house  in  Muskogee;  and  he  further  claimed 
to  have  sold  the  land  to  the  defendant  Wood 
for  $1,000,  which  is  $2,200  less  than  the  land 
was  worth,  the  same  amount  less  than  he  told 
plaintiff  in  the  first  instance  it  had  cost  him, 
and  $160  more  than  he  finally  testlfled  it  had 
cost  him.   Fields  admits  the  agency  of  Pier- 
Ron  In  the  purchase  of  the  land  for  blm;  and 
the  facts  and  drcumstancea  in  the  case  tend 
to  show  that,  In  respect  to  the  representations 
made  to  plalntlfT  by  Plerson,  no  less  Intimate 
legal  relation  than  that  of  principal  and 
agent  existed  between  these  parties.   It  also 
vwnm  clear  that  Culver  can  be  deemed  to 
bear  no  more  intimate  legal  relation  to  plain- 
tiff than  that  of  a  disinterested  depositary  of 
the  deed;  and.  If  he  was  more  intimately 
coanected  with  those  Interested  in  procuring 
from  plaintiff  the  making  and  wrongful  de- 
livery of  the  deed.  It  does  not  appear  that 
biowledge  of  such  fact  can  be  imputed  to 
plalntilf,  80,  in  relation  to  plaintiff,  he  must 
be  regarded  as  a  disinterested  depositary  of 
the  escrow  deed. 

Some  time  In  the  summer  or  about  Septem- 
ber 1,  1009,  plaintiff  returned  to  Muskogee, 
sod  Culver  assured  him  he  was  still  holding 
the  deed  in  escrow  for  payment  of  the  pur- 
chase price;  but,  some  time  in  August  or 
September,  plaintiff  got  information  to  the 
effect  that  the  deed  to  Fields  had  been  re- 
corded, which  upon  investigation  he  found  to 
be  true.  Plaintiff  further  found  that  the 
deed  had  been  recorded  on  May  21,  1009,  the 
^y  next  following  the  day  he  acknowledged 
It  and  put  it  in  the  bands  of  Culver  as  escrow 
bolder ;  that  it  had  been  delivered  to  Fields ; 
ud  that  on  July  2. 1909,  Fields  bad  executed 
to  the  defendant  Wood  a  deed,  which  was 


recorded  on  July  17,  1909,  purporting  to  con- 
vey this  land  for  a  consideration  of  $1,000, 
the  receipt  of  which  is  acknowledged  in  the 
deed.  Plaintiff  had  fruitless  conferences 
with  Fields,  Plerson.  Culver,  and  Wood,  In 
which,  accepting  plaintiffs  evidence  as  true 
in  deference  to  the  findings  and  Judgment  of 
the  trial  court,  Fields  claims  to  have  ad- 
vanced Plerson  $3,200  for  plahitlff  by  check, 
Plerson  claimed  to  have  thought  Culver  bad 
paid  the  $3,200  to  plaintiff,  but  without  ex- 
plaining from  what  source  he  thought  the 
mon^  had  been  obtained.  Culver  claimed  to 
have  thought  plaintiff  had  been  paid  by  Fields 
directly  or  through  Plerson  and  admitted  he 
had  not  paid  him,  and  Fields,  upon  being  final- 
ly charged  by  attorney  for  plaintiff  with  not 
having  paid,  and  asked  how  much  he  had  re- 
ceived for  the  use  of  his  name  in  the  trans- 
action, said,  "$200,"  but  thereupon  got  mad 
and  left  the  room  with  the  statement  that. 
If  any  more  Information  was  wanted,  plaintiff 
and  his  attorney  would  have  to  see  Plerson. 
Plaintiff,  having  failed  to  more  definitely  fix 
responsibility  for  the  wrong  done  him  or  to 
obtain  satisfactory  amends,  attempted  to 
give  public  notice  of  his  claim  and  the 
grounds  therefor  by  making  on  September 
27,  and  filing  for  record  on  September  28, 

1909,  in  the  office  of  the  register  of  deeds  of 
SeQuoyah  county  an  affidavit  of  the  same, 
which  was  recorded  in  the  Miscellaneous 
Records  of  that  office;  and  on  February  24, 

1910,  he  commenced  this  action,  recovering 
Judgment  on  January  20,  1911.  canceling  the 
said  deeds,  together  with  the  records  thereof, 
removing  cloud  from  his  title,  and  perpetual- 
ly enjoining  defendants  from  setting  up  any 
claim  adverse  to  plaintiff  to  said  land  and 
from  disturbing  him  In  the  peaceful  and 
gulet  enjoyment  of  the  same.  The  defraidant 
Fields  suffered  Judgment  by  default;  but  the 
defendant  Wood  answered  by  denying  that 
plalntlfTs  deed  was  ever  in  escrow,  by  alleg- 
ing In  effect  that  plaintiff  had  delivered  It  to 
Fields,  and  that  Wood,  without  notice  of  any 
defect  in  Fields'  ttUe,  had.  in  good  faith  and 
for  a  cash  consideration  of  $1,000,  purchased 
the  land  of  Fields,  with  prayer  for  Judgment 
vesting  the  title  in  him  and  giving  him  imme- 
diate possession;  and  this  defendant  brings 
the  case  here  by  appeal  from  the  aforesaid 
Judgment  in  favor  of  plaintiff. 

[1]  The  actual  po^ession  of  the  land  at 
the  time  of  the  making  and  pladug  in  escrow 
of  plaintiff's  deed  was,  and  at  all  times  since 
has  been,  in  the  plaintiff,  through  his  tenant 

In  1  Devlin  on  Beal  Estate  (3d  Ed.)  |  322, 
it  la  said:  "Until  the  condition  has  been  per- 
formed and  the  deed  delivered  over,  the  tl* 
tie  does  not  pass,  but  remains  in  the  gran- 
tor. If  the  condition  Is  not  performed,  the 
grantee,  we  have  seen,  la  not  entitled  to  the 
deed.  If  the  depositary  deliver  the  deed 
without  authority  to  do  so  from  the  grantor,^ 
or  If  the  grantee  obtain  possession  of  it 
fraudulently,  without  performing  the  condi- 
tion, the  ^ed  la  void.  The  deed  thus  obtnln- 
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ed  conveys  no  title  eltber  to  the  grantee  or 
purchasers  under  him,  although,  as  was  pre- 
viously shown,  the  possession  of  a  deed  by 
the  grantee  Is  prima  fade  evidence  of  Ita 
delivery,  yet,  where  It  appears  that  the  final 
transfer  was  dependent  upon  the  compliance 
with  certain  terms  and  conditions,  the  party 
who  claims  xmder  the  deed  must  prove  such 
compliance.  His  right  to  the  deed  and  to 
the  property  conveyed  Is  subject  to  the  per- 
formance of  a  condition  precedent,  and  this 
performance  It  Is  necessary  to  prove.  That 
the  condition  upon  which  he  was  to  rec^ve 
the  deed  has  been  performed  cannot  be  Infer- 
red from  the  fact  that  the  grantee  has  the  un- 
explained possession  of  the  deed.  'It  the  party 
to  be  bound  suffer  the  paper  to  go  into  the 
hands  of  a  third  person,  with  authority  to 
deliver  it  in  case  certain  conditions  are  com- 
plied with,  a  transfer  of  the  pai>er  without 
compliance  with  the  conditions  is  no  delivery, 
for  want  of  authority  in  the  agent  to  do  the 
act.  It  is  the  duty  of  the  party  thus  accept- 
ing a  tradition  of  the  Instrument  to  see  to  It 
that  the  agent.  In  the  act  of  transfer,  is  au- 
thorized to  do  it.  unless  he  be  the  party's 
general  agent'  An  owner  of  a  tract  of  land, 
having  subscribed  for  stock  in  a  railroad 
company,  signed  and  acknowledged  the  deed 
for  the  land,  which,  it  was  agreed,  the  com- 
pany should  take  In  payment  for  the  stock 
subscribed.  The  deed  was  placed  in  the 
hands  of  a  third  person,  the  grantor  telling 
him  tliat  an  agent  would  call  In  a  short  time, 
and  deliver  a  certificate  for  the  stock  sub- 
scribed, and  the  depositary  was  Instmcted, 
upon  receipt  of  the  certificate,  to  deliver  the 
deed  to  the  company's  agent  The  agent 
called,  but  did  not  have  any  certificate  of 
stock;  he,  howevN',  leqnested  the  depositary 
to  place  the  deed  in  hla  hands,  so  that  he 
might  give  it  to  the  attorney  of  the  company 
tor  era  ml  nation.  This  was  dtm^  and  flie 
company  sold  the  land.  Bat  it  mis  held  that 
the  delivery  by  the  depositary  before  the  per- 
formance of  the  condition  did  not  convi^  the 
title,  and  that  ttie  owner  was  entitled  to  have 
his  deed  and  the  deed  made  by  the  railroad 
company  to  its  grantee  set  aside  as  void. 
Bat  where  persons,  after  an  o^iange  of 
lands,  had  deposited  their  deeds  in  escrow, 
and  transferred  to  one  another  the  posses- 
sion of  their  respective  tracts  of  land,  and 
the  depositary  had  one  of  the  deeds  recorded 
without  the  grantor's  knowledge,  and  a  per- 
son in  good  faith  took  a  mortgage  on  the 
land  for  a  loan.  It  was  held  that  although 
the  mortgagor  neglected  to  pay  off  certain  In- 
cumbrances, as  he  agreed  to  do  with  his  gran- 
tor, still  the  lieu  of  the  mortgagee  was  valid." 

In  Tiffany,  Real  Property,"  §  406,  pp.  932, 
933,  It  Is  said:  "An  escrow  Is,  It  has  been 
held,  utterly  Invalid  to  transfer  any  rights 
untU  the  performance  of  the  condition;  so 
tbat  if  the  person  with  whom  it  is  deposited 
wrongfully  yields  possession  thereof  to  the 
grantee^  It  cannot  transfer  any  titl^  even 


though  the  claimant  Uieren|ider  be  an  Inno- 
cent purchaser  for  v^lue.  There  are,  how- 
ever, several  decisions  to  the  effect  that  an 
Innocent  purchaser  from  one  in  possesion 
of  the  land  cannot  be  affected  by  the  fact 
that  the  conveyance  to  his  grantor  was  an 
escrow,  and  this  view  seems  most  In  conform- 
ity to  tight  and  justlcf^  and  the  policy  at 
the  recording  laws." 

Also,  see:  Powers  et  al.  t.  Bude,  14  OkL 
381,  79  Pac.  89 ;  Hunter  Bealty  Co.  v.  Spen- 
cer et  al.,  21  Okl.  155,  95  Pac.  757,  17  L.  R. 
A.  (N.  S.)  622;  County  of  Calhoun  et  al.  v. 
American  Emigrant  Co.,  93  U.  S.  124,  23 
L.  Ed.  826 ;  Young  v.  Clarendon  Twp^  132  D. 
S.  354,  10  Snp.  Ct  107,  33  L.  Ed.  382 ;  Bvarts 
V.  Agnes,  4  Wis.  343,  65  Am.  Dec.  814;  Dag- 
gett V.  Daggett  143  Mass.  516,  10  N.  E.  3U; 
Smith  V.  Boyalton  Bank,  32  Vt  341,  76  Am. 
Dec.  179;  Taft  v.  Taft  59  Mich,  185,  26  N. 
W.  426,  60  Am.  Bep.  291;  Wier  v.  Batdorf,  24 
Neb.  83,  38  N.  W.  22 :  Weber  v.  Christen,  121 
III.  91,  11  N.  E.  893.  2  Am.  St  Bep.  68;  Blcks 
V.  Goods,  39  Va.  479,  37  Am.  Dec  677;  Stone 
V.  French  et  al.,  37  Kan.  145,  14  Pac  530, 1 
Am,  St  Bep.  237;  11  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  350 ;  Raymond  v.  Glover,  104  Cal.  Unrep. 
Cas.  780,  37  Pac  772,  918;  Jackson  v  Lynn. 
94  Iowa,  151,  62  N.  W.  704,  58  Am.  St  Eep. 
386;  Stefflan  et  aL  v.  Mllmo  Nat  Bank,  60 
Tex.  513,  6  S.  W.  823. 

We  are  of  opinion  that  where  the  grantor 
retains  the  actual  possession  of  the  land, 
as  In  the  present  case,  although  such  posses- 
sion be  not  notice  of  his  adverse  claim  (Smitb 
V.  Phillips,  9  Okl.  297,  60  Pac  117;  Flesherv. 
Callahan  et  al.,  32  Okl.  283,  122  Pac.  489),  an 
escrow  deed  is  utterly  invalid  to  transfer  any 
right  In  the  absoux  of  penGormanoe  of  the 
condition,  so  that  the  wrongful  yielding  of 
possesion  of  Qie  deed  to  the  grantee  the 
person  with  whom  it  is  d^mslted  transfers 
no  titl^  wea  thooj^  the  c>Ialmant  ttaereon- 
der  be  an  innocent  purchaser  for  value. 

[t]  The  defendant  Wood  dalms  to  have 
paid  91,000b  a  very  Inadeqiute  prlce^  for  this 
land;  and,  in  view  of  the  fact  that  plalntifl 
was  in  posaessioD  by  his  tenant;  this  would 
seem  snfflcient  to  have  pat  him  on  Ingnlry 
with  the  resultant  effect  of  charging  him 
with  notice  ot  plaintiff's  claim  of  ownership. 
In  Tiffany,  Beal  Property,  |  479,  p^  10S6«  it 
Is  said:  "The  fact  that  a  purchaser  obtains 
the  property  at  a  very  inadequate  price  is 
also,  It  la  said,  a  fact  which  should  put  Uin 
on  inquiry,  and  is  accordingly  at  least  evi- 
dence of  notice  by  him  of  an  adverse  claim." 

[3]  The  foregoing  views  leave  for  consid- 
eration only  the  question  as  to  whether  the 
trial  court  erred  in  overruling  defendantfa 
motion  for  a  contlnnance.  The  appllcatioD 
was  based  upon  the  failure  of  Colver,  who  re- 
sided in  Muskogee  county  and  had  promised 
defendant  to  be  present  as  a  witness  at  the 
trial  in  Sequoyah  county,  to  api)ear  as  such 
witness;  bnt  the  application  <Ud  not  skow 
tliat  applicant  believed  to  be  tme  the  ficts 
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he  believed  mich  witness  would  prove,  nor 
Id  any  manner  excuse  tbe  failure  to  take  and 
hare  Us  dep<»dtlon  at  the  trial.  An  aH>Hca- 
tlon  for  a  oonUnnance  must  show  tlut  the 
applicant  believes  the  facts  he  belleres  the 
absent  witness  would  prove  to  be  true.  Sec- 
tion 4207,  Stat.  1883  (section  8045.  Bev.  Laws 
1010);  Swope  ft  Son  t.  Bumham,  Hanna, 
Manger  ft  Co.,  «  OkL  736^  62  Fac.  924;  Klrfc 
T.  Territory*  10  Okl.  40,  60  Pac  707;  Mur- 
phy T.  Hood  et  aL,  12  OkL  tSB3,  IB  Paa  281; 
Terrapin  t.  Baker,  26  6kL  93,  100  Pac.  931; 
Cmtchfleld  v.  Martin,  27  OkL  764,  U7  Pac. 
m;  Kilmer  t.  St  L.  ft  Ft  S.  ft  W.  By.  Go^ 
37  Kao.  84,  14  Fac.  466;  Stmthers  v.  Fuller, 
46  Kan.  735.  26  Pac.  471;  M.,  K.  ft  T.  R.  Co. 
T.  Horton.  28  OkL  815,  110  Pac.  233;  Stand- 
Ifer  V.  SnlliTan,  30  Okl.  365,  120  Paa  624; 
Fire  AaB*n  of  Philadelphia  v.  Farmers*  Gin 
Co.,  134  Paa  443. 

[4]  In  a  showing  ct  diligence  to  procure 
evidence,  the  Allure  to  procure  the  deposi- 
tion of  a  witness  resident  in  another  county 
and  not  amenable  to  nor  served  with  subpoena 
la  not  excused  by  his  promise  to  voluntarily 
appear  in  person  and  give  his  testimony  at 
the  trial,  the  adverse  party  having  in  no  wise 
eonttibnted  to  cause  reliance  upon  such 
promise  or  to  cause  the  breach  thereof  and 
bdng  free  tnm  blame:  and  it  is  not  an 
abuse  of  Judicial  discretlra  to  deny  an  appli- 
cation for  a  continuance  based  upon  the  ab- 
sence  of  such  witness.  Banker  Min.  ft  Mill 
Ca  V.  Allen,  20  Colo.  App.  351,  78  Pac.  1070; 
Louisville  ft  N.  R.  Co.  v.  BUhop,  89  S.  W.  221, 
28  Ky.  Law  Hep.  821 ;  Continental  Casualty 
Co.  V.  Hagarty,  00  S.  W.  561,  28  Ky.  Law 
9^;  Texas  ft  N.  O.  Ry.  Co.  v.  Bancroft 
(Tex.  CiT.  App:)  56  8.  W.  606. 

We  are  therefore  of  the  opinion  that  the 
Indgment  of  the  trial  court  should  be  af- 
Hrmed. 

PER  CURIAM.   Adopted  in  whole. 


WALLACE  et  ai:  t.  GAT  et  aL 
CBapieme  Coort  of  Oklahoma.  Nov.  18,  1018.) 

(8vUabu$  by  the  Court.) 

Appeal  and  Ebhob  (§  545*)— Phesentatioh 
fOR  Rkvikw— Motion  to  Reinstate. 
A  motion  to  reinstate  a  cause,  not  present- 

«  in  the  transcript  by  bill  of  exceptlona,  so 

u  to  make  it  a  part  of  the  record,  cannot  be 

considered  on  appeal. 
[Bd,  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |  2416 ;  Dec.  Dig.  S  545.»] 

Commissioners*  Opinion,  Division  No.  1. 
^^r  from  District  Court,  Jadcaon  County; 
Frank  Mathews,  JQdge. 

Action  by  Sanford  Gay  and  others  against 
field  Wallace  and  others  for  Injunction. 
From  an  order  of  reinstatement  after  dis- 
fdssal,  defendants  bring  error.  Dismissed. 

Petry  ft  McConnell,  of  Altus,  for  plaintiffs 

la  error.    Lawson  ft  Dabney  and  Garrett  ft 


Castleman,  both  of  Altus,  and  W.  0.  Austin, 
of  Eldorado,  for  deftodants  In  error. 

ROBERTSON,  G.  This  case  involves  the 
consideration  of  the  identical  question  de- 
cided by  this  court  In  its  companion  case. 
Hides  et  aL  v.  Gay  et  al.,  31  Okl.  160,  120 
Pac.  636 ;  and  for  the  reasons  thereia  ^ven, 
this  appeal  should  be  dismissed. 

PER  CURIAM.   Adopted  in  wholes 


JONBS  T.  FIRST  STATE  BANK  OF  BRIS- 
TOW. 

(Sapreme  Ooort  •f  Oklahoma.   Nor.  18,  1013.) 
(Bi/Utthua  iv  the  Govrt.) 

1.  TBIAL  178*)— DiBKCTION   OF  VXEMCX— 

Evidence. 

The  qaestioD  presented  to  a  trial  cotirt  on 
a  motion  to  direct  a  verdict  is  whether,  admit- 
ting tbe  truth  of  all  the  evidence  that  has  been 
given  in  favor  of  tbe  party  against  whom  the 
action  is  contemplated,  together  with  such  in- 
ferences and  conclusioDs  as  may  be  reasonably 
drawn  therefrom,  there  is  enough  competent 
evidence  to  reasonably  sustain  a  verdict,  should 
the  jury  find  in  accordance  therewith. 

[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  SS  401-408;  Dec  Dig.  |  178.*] 

2.  Bepuevin  ({  88*)— DunBOTXOH  of  Vbbdiot 

— EVIDBNCI. 

Tbe  court  may  direct  a.  verdict  for  plaintiff 
or  defendant,  as  the  one  or  the  other  may  be 
proper,  only  where  the  evidence  is  undisputed 
or  is  of  such  conclusive  character  that  the 
court,  in  the  exerdae  of  a  sound  Judicial  dis- 
cretion, would  be  compelled  to  set  ainde  a  ver- 
dict in  opposition  to  it 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ||  848-848;  Dee.  ^  I  88. *f 

CommissUnier^  Opinion,  Division  No.  1. 
Error  from  County  Court,  Creek  County ; 
Joslah  G.  Davis,  Judge. 

Action  by  Robert  Jones  against  the  First 
State  Bank  of  Bristow.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Reversed 
and  remanded. 

W.  H.  Odell  and  Lucien  B.  Wright,  both 
of  Sapulpa,  and  3.  D.  Decker,  of  St  Cloud, 
Fla.,  for  plaintiff  In  error.  Pryor  ft  Bock- 
wood,  of  Sapulpa,  for  defendant  in  error. 

SHARP,  C.  Plaintiff  sued  defendant  in  a 
Justice  of  the  peace  court  to  recover  posaes* 
sion  of  a  mule.  The  trial  resulted  In  a  ver- 
dict In  plaintUTs  favor,  and  defendant  ap- 
pealed to  the  county  court,  where,  at  the 
conclusion  of  all  the  testimony,  the  court,  on 
defendant's  motion,  instructed  a  verdict  for 
the  defendant  upon  the  theory,  apparently, 
that  plaintiff  had  failed  to  prove  the  value 
of  the  animal,  and  that  such  proof  was  in- 
dispensable. It  will  not  be  required  of  us 
to  consider  the  necessity  of  proving  the  value 
of  property  In  a  replevin  action.  In  cases 
where  a  delivery  cannot  be  had,  or  the  mean- 
ing of  section  6696,  Gomp.  Laws  1909  (Rev. 
h&vra  1010,  S  4807),  in  this  regard,  for,  as  we 
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view  th«  evidence,  there  was  sultlclent  proof 
of  nine  to  have  taken  tlie  caae  to  the  Jnrr. 
The  plaintiff,  Bobert  Jones,  without  objec- 
tion testified  that  he  bought  the  mnle  on  the 
lOtb  day  of  November,  1900.  at  Brlstow,  and 
paid  therefor  $200.  wbldi  was  lesa  than  font 
months  prior  to  the  time  the  mnle  was  taken 
from  his  possession  by  the  bank.  He  farther 
testified  that  the  mule  was  sonnd  in  every 
way  at  the  time  It  was  taken  from  him. 
Frank  Washbnm,  on  the  part  of  plaintiff, 
testified  that  the  mole  in  question  was  a 
mare  mnle,  4  years  old.  about  IS  or  16  bands 
h^i,  and  weighed  1.000  pounds  or  better. 
W.  B.  B^ett  tesUfled,  on  the  part  of  de- 
fendant, that  he  sold  the  mnle  to  H.  Jones, 
an  officer  of  defendant  bank,  during  the  pre- 
ceding fall  (presumably  of  1900)  tor  $1SS 
and  considered  the  price  very  reasonable; 
that  the  mule  was  16  or  16^  hands  high 
and  was  a  "pretty  good  mule."  J.  M.  Cum- 
mins testified,  on  the  part  of  the  defmdant, 
that  he  sold  the  mule  to  MitdieU  Jones,  a 
brother  of  the  plaintiff.  Robert  Jones,  on  the 
8th  day  of  November,  1900,  for  $200. 

At  the  conclusion  of  this  testimony,  and 
after  both  parties  had  rested,  the  defendants 
moved  the  court  to  direct  the  jury  to  return 
a  verdict  In  its  favor  upon  the  ground  that 
the  plaintiff  had  entirely  failed  to  prove  the 
animal's  value.  Thereupon  the  plaintiff  ask- 
ed leave  of  court,  which  was  granted,  to  re- 
open the  case  for  the  purpose'  of  making  fur- 
ther proof  of  value.  By  the  plaintiff  It  was 
then  shown  that  he  knew  the  value  of  the 
mule,  which  was  $200;  that  he  had  observed 
the  mule  market  at  Sapulpa,  upon  whiidi, 
together  with  bis  knowledge  of  mules,  be 
based  Its  value. 

[i,t]  Why  the  court  should  have  taken 
the  case  from  the  jury,  we  are  unable  to 
conjecture.  There  was  testimony,  admitted 
without  objection,  tending  to  show  that  the 
animal  was  worth  from  $156  to  $200.  The 
evidence  upon  the  question  of  ownership  was 
conflicting.  The  question  presented  to  the 
trial  court,  on  a  motion  to  direct  a  verdict, 
is  whether,  admitting  the  truth  of  all  the 
evidence  that  has  been  given  In  favor  of  the 
party  against  whom  the  action  la  Contem- 
plated, together  with  such  inferences  and 
conclusions  as  may  be  reasonably  drawn 
therefrom,  there  is  enous^  competent  evi- 
dence to  reasonably  sustain  a  venUct,  should 
the  jury  find  In  accordance  therewith-  Moore 
V.  First  Nat  Bank  of  Iowa  City,  80  OkL  628, 
121  Pac.  626,  and  cases  dted.  Some  of  the 
evidence  of  value  was  admitted  without  ob- 
jection; in  fact,  a  part  of  this  proof  was 
supplied  by  the  defendant  bank.  Though 
much  of  the  evidence  was  by  the  court  ex- 
cluded, yet  there  was  sufilclent  competent  evi- 
dence, admitted  without  objection,  to  have 
«iUtled  plaintiff  to  have  his  case  submitted 
toT  the  decision  of  the  jury.  The  court  may 
direct  a  verdict  for  the  plaintiff  or  defend- 


ant as  tbe  one  or  other  may  be  pnqper,  onl; 
where  the  evidence  la  imdlsputed  or  Is  of 
such  conclusive  character  that  the  court,  In 
the  ererdse  of  a  sound  judicial  disoedoii, 
would  be  compelled  to  set  aside  a  verdict  Id 
opposition  to  it  To  permit  this  judgmest 
to  stand  would  mean  to  deprive  the  plaiDtitr 
of  the  ii«^t  to  a  jury  trial  In  the  face  <^ 
conflicting  evidence  of  ownership  and  where 
there  was  sufficient  competent  evidence  of 
value  to  suatain  a  verdict  if  one  had  beeo 
returned  in  favor  of  plaintiff. 

The  Judgment  of  the  trial  court  should  be 
reversed,  and  the  canse  remanded  for  % 
new  trial. 

FSB  OUBIAM.  Adopted  in  wholb 


WBU£  V.  WEUjS. 
(Supreme  Court  of  <Bdahoma.  Nov.  18;  ISO.) 

1.  DivoBOC  (I  27*) — Obounds— BzTBKia  Csc- 

■LTT— PSACnOK. 

In  action  for  divorce  on  ground  of  extreme 
cruelty  by  means  of  onbiod  and  harsh  tr«tt- 
ment  the  Intent  and  ability  of  the  accused 
spouse  to  inffict  sndi  cruelty  and  the  suscep- 
tibility of  the  other  iponse  to  such  cmelty,  u 
well  as  whether  such  other  spouse  is  of  a  pro- 
vocative disposition,  are  material  points  of  in- 
qnlry;  and  in  such  caae  the  trial  court  mar 
take  into  conaideratioa  the  demeanor  and  ap- 
pearance of  the  parties  at  the  trial. 

[Eld.  Note. — For  other  cases,  see  Divorce. 
Gent  Dig.  H  27,  62-^;  Dec.  Dig.  |  27.*] 

2.  DxvoBoa  (f  184*)— Affbal— Scops  or  Bi- 
vzsw— BviDKHoa  or  Cbueltt. 

Where  the  state  of  the  evidence  adduced 
is  sndi  that  the  demeanor  and  appearance  of 
the  parties  at  the  trial  might  be  in  effect  de- 
terminatiTe  of  the  qaestion  of  the  suffideDCf 
of  such  evidence  to  prove  extreme  craeltf ,  the 
decree  of  the  trial  court  will  not  be  disturbed. 

[Bd.  Note.— For  other  eases,  see  Divorce, 
Cent  Dig.  H  570-573;  Dec  Dig.  |  184*] 

Commissioners*  Opinion,  Division  Na  1- 
Error  from  District  Court,  Hughes  Oonntr; 
John  Caruthera,  Judge. 

Action  by  Phoebe  A.  Wells  against  Carl 
Bichard  Wells.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Crump  it  Sldnner,  of  Holdenvllle,  tor 
plaintiff  in  error.  H.  B.  HofBt,  of  Boldea- 
vlUe,  tot  d^endant  in  error. 

THAGKEIB,  a  nalntUt  In  oror,  flw  bos- 
band,  who  was  defendant  in  Oie  trial  conrt, 
bdng  about  26  yean  old,  and  the  d^endaat 
in  error,  the  wife,  who  waa  plaintiff  In  Uw 
trial  court,  being  about  22  years  old,  were 
mairled  about  June  10,  1910,  and  separated 
August  3,  1910;  she  leaving  UUd.  On  Fdn 
mary  16,  1911,  she  commenced  tUs  actioa 
against  him;  and  on  August  7.  1011*  ob- 
tained a  decree  of  divorce  and,  beddes  $100 
as  suit  money,  judgment  fw  $400  aa  alimonr, 
upon  evidence,  including  the  reasonable  is- 


•Por  othOT  cues  ate  lama  topla  and  seeUoa  NUHBBR  la  Dao.  Dig.  ft  Am.  Dig.  Key-No.  Sariaa  ft  Rap'rladnw 


Digitized  by 


Google 


OkL) 


FARROW 


r.  WORK 


789 


ferences  dedndble  therefrom  Id  favor  of  the 
decree,  showing,  in  effect,  that  the  first  posi- 
tive and  serious  trouble  arose  between  them 
on  July  S,  1910,  although  he  had  at  times 
been  hartfoUy  indifferent  toward  her  prior 
to  that  date;  that  prior  to  that  date  she  was 
Bide  for  about  a  week  without  receiving  the 
sympathetic  attention  doe  her,  and  in  one 
instance,  when  she  ^pressed  a  desire  for 
some  "things"  she  needed,  be  got  angry  and 
went  away,  uptown,  without  getting  them  for 
her;  that  on  July  3,  1910,  she  reQnested  him 
to  accompany  her  to  chnrch  and,  when  he 
refused,  took  bold  of  his  sleeve,  in  her  in- 
sistence that  he  do  so,  whereupon  be  Jerked 
loose,  tearing  his  sleev^  exdalmed  loud 
enough  to  he  heard  by  the  minister  across 
tbe  street,  "God  damn  It!  Turn  me  loose," 
and  walked  alvay  In  anger;  that  he  was 
manager  of  a'tdephone  exctunge  owned  by 
Us  father,  and  when  he  came  home  there- 
from to  Ms  meals  was  Indifferent  toward  her 
and  Inconsiderate  of  ber  feelings,  was  cross, 
indisposed  to  talk  to  ber,  and  ate  his  meals 
at  times  with  his  hat  on,  sometimes  In 
dlence,  leaving  also  without  speaking  to  her, 
tbas  manifesting  a  feeling  of  contemptuous 
aversion  tor  ber;  that  he  never  accompanied 
lier  out  to  any  ptace,  and  when  she  called 
to  see  him  at  his  place  of  business  resented 
i^  as  ff  it  were  a  personal  offense,  by  leav- 
ing with  the  remark  that  he  wished  she 
voQld  hurry  up  and  g^t  out  of  his  way  and. 
In  one  Instance,  when  she  called  on  him  to 
let  him  to  teU  bOT  "some  things,"  said  be 
was  tiled  of  ber  "domed  foolishness."  also 
of  her  "damned  foolishness,"  and  that  be 
had  petted  her  a  long  time  before  they  were 
sianled.  bnt  was  gfAng  to  Quit  it;  that  <m 
several  occasions,  once  when  a  Miss  King 
was  at  tSielr  bom^  he  told  bla  wife  to  leave 
hhn  and  their  bom^  and  when  she  asked 
what  cause  sbe  had  given  for  his  desire  to 
thus  rid  blmadf  of  ber,  he  would  only  say, 
"I  knowr  ttAt  tm  at  least  one  of  two  oc- 
casl<Mi8,  when  she  asked  blm  for  money  wltb 
vidch  to  pay  some  debts  she  owed  when 
tliey  wer^  married,  he  cursed  her  in  connec- 
tion wltb  bis  retosal;  that  bis  treatment 
caused  her  mental  anguish  and  sbe  lost  18 
ot  14  pounds  in  weight  as  a  resnlt;  and 
that  she  Is  without  fault  in  this  regard. 

[1, 1]  The  trial  court  found  that  tbe  bus- 
band  was  guUty  of  extreme  cruelty  and  was 
amply  aUe  to  pay  tbe  suit  money  and  the 
amoont  of  alimony  aiUadged  agidnat  him; 
and  we  will  not  disturb  the  decree.  The  in- 
tent and  ablUty  of  the  husband  to  hurt  by 
his  conduct  and  the  susceptUtlllty  of  the  wife 
to  hurt  therefrom,  as  well  as  her  disposition 
to  provoke  such  conduct^  depending  In  a 
uKasore  at  least  upon  their  characters,  in- 
cluding their  mentalities,  their  sensibilities, 
and  their  physical  make-ups,  in  this  re- 
spect, could  best  be  determined  in  the  light 
of  tbelr  demeanor  and  pnsonal  appearance 


at  tbe  trial;  and  tbe  trial  court  had  these 
parties  before  it  and  could  better  judge  them 
In  this  respect  than  can  this  court.  The 
statement  of  Justice  Donn,  in  the  opinion  in 
StovaU  V.  StovaU,  29  OkL  125,.  116  Pat  791, 
that  "actions,  conduct,  and  appearances  often 
apeak  louder  than  words  in  cases  of  this 
character,"  is  equally  applicable  In  a  case 
like  tMe,  where  there  Is  no  conflict  or  oppos- 
ing explanation  In  the  evidence,  as  In  that 
case,  where  there  was  such  conflict  and  oi>- 
poslng  explanation;  and  the  quotation  In 
that  opinion  from  section  1270  of  Moore  on 
Facts  is  especially  pertlnetlt  here.  Tbe  evi- 
dence in  the  present  case,  aided  by  the  per- 
sonal impression  received  by  the  trial  Judge 
from  tbe  demeanor  and  ai^arance  of  the 
parties  before  him.  might  have  been,  and  we 
must  assume  was,  In  the  peculiar  state  of 
the  evidence,  sufficient  to  support  and  Justi- 
fied the  finding  that  the  husband  was  guilty 
of  extreme  cruelty  to  the  wife;  and  such 
conduct  as  that  of  which  he  was  guilty  might 
be  either  tbe  acme  of  cruelty  In  one  case  or 
the  almost  hurtless  manifestations  of  the 
want  of  educatlVinal  preparation  for  the  mar- 
riage relation  which  a  few  years,  at  most.  In 
the  school  of  actaal  experience  would  com- 
pletely overcome  in  another  case— depending 
in  a  large  measure  upon  questions  of  charac- 
tera  of  parties  In  this  respect 

The  husband's  answer  consists  of  denials 
of  the  allegations  of  the  petition,  with  inci- 
dental charge  that  the  wife  deserted  blm 
without  Just  cause,  and  be  offered  no  evl- 
dwce  upon  tbe  trial;  but  we  cannot  assume, 
In  view  of  the  decree,  that  this  was  because 
he  loved  his  wifo  and  wanted  her  back,  with 
the  opportunity  It  would  afford  blm  to  make 
amends— be  made  no  such  offer  to  take  ber 
back. 

Tbe  amount  of  suit  money  and  alimony  al- 
lowed was  not  excessive^  but,  on  the  con- 
tairy,  was  math  less  than  mi^ht  have  been 
allowed  without  presenting  the  appearance 
of  exceaalTeiieaB,  If,  as  we  must  assume  In 
tbe  light  of  the  evidence,  there  was  no  error 
In  granting  tbe  divorce. 

We  are  of  the  opinitm  that  tbe  Judgment 
of  tbe  trial  court  should  be  affirmed. 

FEB  CURIAM.  Adopted  In  whole. 


FARROW  V.  WORK. 
(Supreme  Court  of  Oklahoma.   Nov.  18,  1913.) 

fByttahut  by  tka  Owiti.) 
1.  MOBTOAOBS  ft  32*)— D«D  AS  MOBTGAGE— 

What  Constttutes. 

A  deed  absolute  in  form  is,  in  fact,  a  mort- 
gage when  given  to  aecure  the  payment  of 
money,  even  though  the  parties  may  have 
agreed  that,  apou  default  in  payment  within 
a  fixed  time,  tbe  deed  should  become  absolute. 

[Bd.  Note.— For  other  cases,  see  Mortcages, 
Gent  Dig.  H  60-66,  84-04;  Dec.  Dig.  f  ^T*] 
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2.  MOinOAGIS  (I  32*)— DbED  AB  HOBTQJ.aB— 

What  Constitutes. 

Although  a  deed  ma;  be  absolnte  on  its 
face,  if  giren  merelr  as  a  secarit;  for  debt,  and 
is  so  inteDded  by  tbe  parties,  it  will  be  held 
to  be  a  mortgage,  with  the  right  of  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgagest 
Gent.  Dig.  »  60-66,  84r^;  Dec.  Dig.  f  82.*] 

3.  MoBTOAOis  (H  82*)— Dked  ab  Mobtqaqb— 

What  Constitutes, 

Whether  any  particniar  transaction  amounts 
to  a  mortgage,  or  a  sale  upon  conditioo,  or 
with  egreemeat  to  reconvey  upon  a  contingen- 
cy, Is  to  be  determined  by  ascertainiDg  wheth- 
er the  transaction  was  uitended  to  secure  a 
debt  If  a  debt  remains,  for  which  the  convey- 
ance is  security,  ^nd  the  collection  of  which 
may  be  enforced  independently  of  such  secu- 
rity, the  transaction  is  in  law  a  mortgage, 
whatever  language  the  parties  may  have  osed 
in  expressing  their  agreement. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Gent  Dig.  H  60-66,  84r^;  Dea  Dig.  {  32.* 

For  other  definitions,  see  Words  end  Phras- 
«fl,  Tol.  S,  pp.  4606-4606;  toL  8,  p.  7726.} 

4.  Appeal  and  Ebbob  (8  1022*)— FiNDnras 
OF  Fact^-Conflictino  Etidencb. 

A  finding  of  fact,  which  has  been  determin- 
ed on  conflicting  evidence  by  the  referee,  and 
subsequently  by  the  court,  will  not  be  disturb- 
ed in  this  court  where  there. is  evidence  rea- 
sonably supporting  the  finding. 
'  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4016-4018;  Dec  Dig.  S 
1022.*] 

6.  GHAUPEBTT  and    MAINTBtfANOB   (1   7*)  — 

GON  VETA  NCE8— POSSEBSIO  N. 

Under  section  644,  c.  27,  Mansf.  Dig.,  the 
Laws  of  Arkansas,  put  in  force  in  the  Indian 
Territory  by  act  of  Congress  of  February  19, 
1903  (32  Stat  p.  841,  c  707),  any  person 
claiming  title  to  real  esUte  may,  notvritbstand- 
ing  there  may  be  an  adverse  possession  hereof, 
sell  and  convey  his  interest  tiierein  in  the  same 
manner  and  with  like  effect  as  if  tbe  land  con- 
veyed was  in  his  actual  possession. 

[Ed.  Note, — For  other  cases,  see  Champerty 
and  Maintenance,  Gent  Die.  U  64-110:  Dec 
Dig.  i  7.*] 

*  Oommlsslonera*  Opinion,  DiTlsion  No.  L 
Error  from  District  Court,  Seminole  Cotmty; 
Tom  D.  McEeown,  Jii(lg& 

Action  by  Natlianiel  F.  Work  against  Mar- 
tin T.  Farrow.  Judgment  tor  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Wllmott  &  Dean,  of  Wewoka,  for  plain- 
tiff in  error.  Crump  &  Skinner,  of  Holden- 
vllle,  tot  defendant  In  error. 

SHARP,  C.  October  16. 1905,  Eugene  Walk- 
er and  Dinah  Walker,  the  latter  a  Seminole 
freedwoman,  executed  and  delivered  to  B.  8. 
Bllllngton  a  warranty  deed  to  80  acres  of 
land,  located  In  Seminole  county,  and  con- 
stituting a  part  of  tbe  allotment  of  ttie  lat- 
ter. The  deed  was  of  the  usual  form,  and 
recited  a  consideration  of  9598.30.  On  the 
20th  day  of  March,  1006,  said  B.  S.  BUilng- 
ton,  joined  by  his  wife,  Stella,  executed  a 
warranty  deed  to  said  land  to  the  plaintiff 
in  error,  Farrow,  which  deed  recited  a  cash 
consideration  of  $606.  l^ereafter,  and  dur- 
ing the  month  of  May,  1906,  said  Eugene 
Walker  and  Dinah  Walker,  by  warranty 
deed  duly  executed  and  delivered,  attempt- 


ed to  conT^  said  lands  to  thb  defendant  hi 
error.  Work.  On  Augnat  16, 1908,  said  WoA 
broo^t  suit,  seeing  to  have  tbe  deed  from 
the  Walkers  to  BllUngttm  dedlared  a  mort- 
gage and  the  deed  given  by  BUlington  to 
Farrow  as  -an  aBa^nment  of  the  said  moit* 
gage^  and  tendered  to  said  defendant  the 
sum  of  $626.  bcdng  the  amonn^  with  intw> 
eat,  alleged  to  be  owing  by  the  Walkers  to 
Billlngton,  and  for  which,  it  was  chai^ 
the  deed  was  given  as  seciulty.  Defendant's 
answer  conslstB  of  a  -  general  deniaL  By 
agreemoit  of  the  parties  the  case  was  tefer- 
red  to  T.  B.  Oobb,  as  referee,  with  authority 
to  take  the  testimony  and  r^ort  to  the  court 
both  his  findtogs  of  fact  and  oonduslona  of 
law.  The  report,  thereafter  made,  contBlaed, 
among  other  findings,  the  foUowing: 

"First  I  find  that  on  the  6th  day  of  Oc- 
tober, 1905,  Eugene  Walker  and  IMnah  Walk- 
er made,  executed,  and  delivered  th^  war- 
ranty deed  to  B.  S.  Billlngton  to  the  east 
half  of  tlie  northwest  quarter  and  the  north- 
east quarter  of  tbe  southwest  quarter  of  sec- 
tion 35,  township  IQt  range  5,  aave  and  ex- 
cept tbe  40-acre  homestead  of  Dinah  Walk- 
er therein  Included;  tliat  said  warranty  deed 
purported  to  be  executed  for  and. In  cmsld- 
eration  of  the  anm  of  $698.30;  that  said 
deed  was  duly  recorded  on  October  10^  1905, 
In  the  oflice  of  the  recorder  of  deeds  of  the 
Thirteenth  recording  district  of  tlu  Indian 
Territory,  the  district  wherein  said  land  lies, 
as  required  by  law.  * 

"Second.  That  said  deed  was  in  truth  and 
in  fiict  executed  for  the  purpose  of  securing 
the  i»yment  to  said  B.  S.  BllUiigton  of  tbe 
sum  of  $598.30  by  Eugene  Walker  and  Dinah 
Walker  within  60  days  from  that  date;  tliat 
said  deed  was  intended  by  the  parties  there- 
to as  being  given  for  tlie  purpose  of  securing 
the  payment  of  said  sum  of  money;  and  that 
at  the  time  said  deed  was  executed  It  was 
agreed  by  the  parties  thereto  that.  In  case 
said  sum  of  money  was  paid  within  60  days, 
that  the  land  described  in  said  deed  should 
be  by  tbe  said  E.  S.  Bflllngton  reconveyed  to 
said  Eugene  Walker  and  Dinah  Walker.  I 
therefore  conclude  as  a  matter  of -fact  that 
said  deed  was  and  is  a  mortgage  upon  said 
land,  securing  the  payment  of  Bald  ram  of 
money." 

"Sixth.  I  find  that  C.  W.  Rodman,  that  T. 
R.  Blggera,  and  tUat  Sam  Norton  knew  at 
the  time  the  deed  to  said  Farrow  was  exe- 
cuted and  delivered  that  the  deed  to  said 
Bllllugton  was  givm  for  the  purpose  of  se- 
curing a  lumber  bill  in  the  said  sum  of 
$598.30;  that  said  Sam  Norton  was  also  tbe 
agent  of  said  Martin  T.  Farrow.  W.  F. 
Evans,  and  the  Canadian  VaU^  Inveetment 
Company;  and  all  persons  wtio  expected  to 
profit  by  Bald  deed  to  Farrow  had  knowledge 
and  were  informed  that  said  deed  to  Billlng- 
ton was  made  for  the  purpose  of  aeenrlng  a 
lumber  biU  in  tbe  Bum  of  $588m" 

"Eighth.  I  find  tiiat  the  said  deed  bom 
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BlUlDgton  to  nuTOW  operated  u  an  as- 
(.ignmoit  of  ttM  mortgage  and  claim  of  BU- 
tlDgton  against  said  Eugene  Walker  and 
Dinah  Walker,  and  tbat  he  got  no  greater 
right  or  title  to  said  land  than  that  held  by 
said  BlUlngton." 

In  his  condnalonB  of  law,  it  was  fonnd  by 
the  referee  that  the  deed  from  the  Walkers 
to  Bllllngton  should  be  decreed  to  be  a  mor^ 
gage  to  secure  the  payment  of  $598.30,  which, 
with  Interert,  then  amoanted  to  $625;  that 
the  deed  from  Blllington  to  Farrow  ahoold 
be  decreed  to  l>e  an  asBlgnment  of  said  mort- 
gace.  find  the  debt  thereby  secured ;  that  the 
plaintiff  he  reanlred  to  pay  Into  court  said 
sum  ui  $tUS  lo  satisfaction  of  the  mortgage 
and  debt;  and  that  upon  said  payment  tbe 
deeds  from  the  Walkers  to  BlUlngton  and 
from  miington  to  Farrow  be  canceled.  The 
report  coming  on  to  be  beard  before  the 
conrt  was  sustained,  and  a  decree  entered 
In  conformity  thereto. 

Three  errors  are  aartgned  In  this  conrt: 
(1)  The  fining  of  the  referee  that  the  deed 
executed  by  ttw  Walkers  to  BilUngton  was 
Intended  as  a  mortgage  Is  not  reasonably 
supported  by  the  erldence.  (2)  The  finding 
of  the  referee  that  Farrow  bought  with 
knowledge  that  the  deed  from  the  Walkers 
to  Bllllngton  was  Intended  as  a  mortgage, 
and  not  as  a  deed,  is  not  reasonably  sup- 
ported by  the  evidence;  but  that,  on  tbe 
other  hand,  the  said  Farrow  was  an  Innocent 
parchaaer  fio?  value.  (3)  Plaintiff  In  error 
being  In  posseaslon  under  color  of  title  of  the 
lands  at  the  time  of  the  purchase  from  the 
Walkers  by  defendant  in  error,  the  latter's 
deed  was  champertous  and  void. 

The  first  two  questions  involve  a  consid- 
eration of  the  evidence.  It  is  contended 
by  plaintiff  In  error  that  the  deed  from  the 
Walkers  to  Blllington  evidence  a  conditional 
aole;  that  at  the  time  Blllington  obtained 
the  deed  from  them  tbey  were  Indebted  to 
him  on  account  for  merchandise  amounting 
to  $59&30;  that  the  deed  was  executed  in 
settlement  of  this  Ind^tedness;  that  the 
agreement,  however,  was  that,  upon  a  repay- 
ment of  said  sum  within  a  fixed  time,  the 
grantee  ther^  would  recouvey  said  lands; 
but  the  Walkers,  having  failed  to  pay  the 
amocnt  of  the  orlgtnal  Indebtedness  within 
tbe  time  fixed,  were  without  further  rights 
In  the  premises. 

[1-4]  On  tile  part  of  the  defendant  In  er- 
lor,  It  was  claimed  tlmt  the  deed  from  the 
Walkers  to  Bllllngton  was  Intended  only  to 
secure  Oie  payment  of  their  indebtedness, 
the  debt  not  being  ther^y  extinguished, 
but.  Instead,  that  the  relation  of  debtor  and 
creditor  continued  to  exist  In  Worley,  Re- 
ceiver. Carter,  30  OkL  642,  121  Fac.  669, 
t  caae  also  arising  In  the  Indian  Territory, 
ve  bad  oocaslon  to  consider  the  rules  of 
lav  applicable  to  a  deed,  absolute  on  its  face, 
intended  merely  as  security  for  a  debt  and 
a  conditional  sale,  and  it  was  th«e  said: 
"A  mortgase  and  a  conditional  sale  differ 


materially;  the  latter  Is  not  a  security  for 
money,  while  the  former  la.  'A.  conditional 
sale  is  not  a  security  for  money,  but  Is  what 
Its  designation  imports,  namely,  a  sale  In 
good  faith,  and  a  sale  on  condition  that  the 
vendor  may  repurchase  on  certain  terms, 
which  must  be  strictly  complied  with.  Of 
course,  thwefore,  no  equity  of  redemption  Is 
Incident  to  such  a  sale^  because,  as  it  is  not 
the  design  of  the  transcription  to  secure  the 
payment  of  money,  a  court  of  equity  has  no 
ground  to  say  the  substantial  object  can  as 
well  be  reached  by  the  payment  at  a  subse- 
quent time,  with  Interest  as  by  a  prompt 
compliance  with  the  condition,  nor  does  It 
follow  that  the  party  can  thereby  be  put  in 
statu  quo.'  Minor's  Institute-s,  art.  320.  In 
Pomeroy's  Equity  Jurisprud^ce,  S  lldS,  de- 
fining the  difference  between  a  mortgage  and 
a  sale  with  a  contract  to  repurchase.  It  Is 
said:  This  crl^ferlon  Is  the  continued  exist- 
eiwe  of  a  d^t  or  liability  between  the  par- 
ties, so  that  the  conveyance  is  in  reality  in- 
tended as  a  security  for  the  debt  or  indem- 
nity against  the  liability.  If  there  is  an  in- 
debtedness or  liability  between  the  parties, 
either  a  debt  existing  prior  to  the  convey- 
ance or  a  debt  arising  from  a  loan  made  at 
the  time  of  the  conveyance,  or  from  any 
other  cause,  and  this  debt  is  still  left  sub- 
sisting, not  being  discharged  or  satisfied  by 
the  conveyance,  but  the  grantor  is  regarded 
as  still  owing  and  bound  to  pay  it  at  some 
future  time,  so  that  the  payment  stipulated 
for  In  the  agreement  to  reconvey  Is  in  reality 
the  payment  of  this  existing  debt,  then  the 
whole  transaction  amounts  to  a  mortgage, 
whatever  language  they  may  have  used,  and 
whatever  stipulations  they  may  have  Inserted 
In  the  Instruments.  On  the  contrary,  if  no 
such  relation  whatsoever  of  debtor  and  cred- 
itor Is  left  subsisting,  then  the  transaction 
Is  not  a  mortgage,  but  a  mere  sale  and  con- 
tract of  repurchase.  The  writings  may  show 
on  their  face  that  the  relation  of  debtor  and 
creditor  still  continues,  and  that  Its  exist- 
ence and  consequences  are  contemplated  by 
the  parties,  or  tbey  may  entirely  fail  to  show 
any  such  fact,  and  may  consist  simply  of  an 
atoolute  conveyance  and  of  a  naked  agree- 
ment to  reconvey.  While  in  the  former  case 
parol  evidence  Is  (dearly  Inadmissible  to  con- 
tradict tbe  terms  of  the  writing,  and  to  de- 
stroy their  necessary  character  as  a  mort- 
gage, in  the  latter  case  extrinsic  parol  evi- 
dence Is  always  admissible  to  show  the  reel 
^tuatlon  of  tm  parties,  the  existence  of  a 
debt  •  •  •  and  the  actual  character  of 
the  instruments  as  constituting  a  mortgage. 
While  each  case  must  involve  its  own  spedal 
facts,  the  following  dreumstances  are  re- 
garded by  the  courts  as  important  and  as 
throwing  much  light  upon  the  real  intent  and 
nature  oi  the  transactions:  The  existence  of 
a  collateral  agreement  by  the  grantor  to  pay 
money;  his  liability  to  pay  interest;  where 
a  debt  existed  antecedoit  to  tbe  convince, 
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the  sarrender  or  cancellation  of  the  eTldence 
of  aoch  Indebtedness,  or  the  Buffering  them 
to  remain  outstanding  and  operative,  or  the 
sabstltiition  of  others  in  thtir  place;  the 
price  of  the  conveyance  being  inadequate; 
the  grantor  still  left  In  possession;  an  ap- 
plication or  n^otlatlon  for  a  loan  preceding 
or  pending  the  transaction."*  The  opinion 
reviews  numerous  aotborities,  and  correct- 
ly and  fally  annonnces  the  applicatory  mle 
of  law.  There  being  evidence  reasonably 
tending  to  support  the  referee's  findings  of 
fact.  It  is  not  the  province  of  this  court  on 
appeal  to  disturb  the  decree  based  upon  said 
report  Such  findings  of  fact  must  be  given 
the  same  conclusiveness  as  a  verdict  of  a 
Jury  or  the  findings  of  act  by  the  court 
sitting  as  a  Jury.  Hope  v.  Bonrland,  21  Okl. 
864,  98  Pac.  580;  Richardson  et  al.  v.  Har- 
sha,  22  Okl.  40S,  98  Pac.  897;  Town  of  Sapul- 
pa  et  al.  v.  Sapulpa  OH  &  Oas  Co.,  22  OIeI. 
347,  97  Pac.  1007;  Locust  et  al.  v.  Oamthm 
et  al.,  83  Okl.  373,  100  Pac.  520. 

[I]  Was  the  deed  under  which  Work  claims 
title  champertons?  It  will  be  remembered 
that  it  was  executed  in  the  month  of  May, 
1906,  and  that  the  Idnd  therein  described 
was  situated  In  what  was  then  the  Indian 
Territory.  Plaintiff  in  error  cites.  In  sup- 
port of  his  contention,  Suston  v.  Scott,  20 
OkL  142.  94  Pac.  612.  80  L.  B.  A.  (N.  S.)  721; 
Powers  V.  Van  Dyke,  27  Okl.  27,  111  Pac. 
939,  86  L.  R.  A.  (N.  SO  96;  6  Oyc.  883.  The 
cases  cited  arose  In  Oklahoma  Territory,  and 
were  governed  by  the  statutes  of  that  ter- 
ritory. The  section  of  Cye.  to  which  we  are 
referred  reads:  "Both  at  common  law  and 
nnder  statutes  adopting  the  common  law  or 
the  Btatate  of  Heiuy  Tin  (S2  Hen.  Till, 
c.  9),  a  coDT^ance  of  land,  thongb  by  tbe 
rli^tfnl  owner,  while  It  la  In  tbe  advem 
poaseasion  of  another  claiming  to  be  tbe  own- 
er thereof  Is  abeolnt^  void  as  to  tbe  party 
In  possession  and  bis  privtes.  In  thoee 
states,  however,  which  have  either  never 
recognized  tbe  common-law  mle  or  have  ab- 
rogated it  by  a  statute,  Botiti  a  conveyance  is 
clearly  valid." 

ABum$  tbe  states  abn^ating  ttj  statute  tbe 
common-law  rule  la  Artanaas.  Section  644, 
Manafleld's  Digest,  at  tbe  time  In  ftoree  In  tbe 
Indian  Territory,  by  act  of  GongTeas  of  Febru- 
ary 18, 1908  (82  Stat  p.  841,  &  707),  provides: 
"Any  person  claiming  title  to  any  reia  es- 
tate may*  notwithstanding  tbeie  may  be  an 
adverse  possession  tbxBot,  atU  and  convey 
hia  Interest  In  the  aame  manner  and  with 
like  el^ct  as  If  he  was  in  tbe  actual  posses- 
sion tbweof." 

Beferrlng  to  the  statute  of  that  state,  it 
was  said,  in  Drennen's  Ad.  et  al.  v.  Walker 
et  al.,  21  Ark.  039,  646:  "The  objections  made 
to  Walker's  purchase,  because  it  has  resulted 
In  a  suit  promoted  by  him,  because  be  was 
a  lawyer,  and  his  vendors  were  not  In  pos- 
session of  what  they  sold,  and  Drennen  was 


In  adverse  possession,  hardly  need  to  be  an- 
swered, as  our  statute  allows  a  person  to 
sell  and  convey  his  interest  in  real  estate, 
though  It  be  in  tbe  adverae  poosoonion  of 
another.** 

We  must  look  to  the  law  In  force  at  tbe 
time  tbe  deed  was  executed,  and  not  to  the 
statutes  of  Oklahoma,  which  did  not  bec(HQfe 
the  law  In  that  part  of  the  state  of  wbidi 
the  Seminole  Nation  formed  a  part  until 
November  16, 1907,  the  date  of  the  admission 
of  Oklahoma  into  the  Union.  Purcell  v.  Har- 
nett et  aL,  30  Okl.  006,  121  Pac.  23.  It  is 
clear  from  tbe  statute  mentioned  tliat  tbe 
deed  from  tbe  Walkers  to  Work  was  sot 
champertous. 

Finding  no  error,  tbe  Judgment  of  tae 
trial  court  should  be  affirmed. 

PER  OUBIAH.  Adopted  in  wtaola 


GAUM?  V.  THURMOND. 
(Supreme  Court  of  Oklahoma.  Nov.  lE^  181S.) 

(SytMnu  H  Oowri.) 

1.  Appkai.  and  Sbbob  (I  692*)— PBBSBmA- 
TioN  FOB  RivBW— BxoLiraioN  or  BVXDBim. 

In  order  that  this  court  may  consider  u- 
signmentB  ot  error  relating  to  the  exclaaon  of 
evidence,  there  must  be  a  showing  in  the  rec- 
ord as  to  -whaX  the  eaduded  evtaeaee  woidil 
have  been,  before  tbe  court  can  say  that  tktre 
was  reversible  error  in  the  ruling. 

[Ed.  Note.— For  o^er  cases,  see  Appeal  end 
^or.  Cent  Dig.  H  2905-2909;  Dea  Dig.  1 

2.  Appkai.  and  Ebaoa  (|  IWtS*)— Habhlus 
Bbbob— ExcLtrsion  or  EviDENoe. 

Where  the  answer  of  a  witness  is  strickes 
out  on  motion  duly  made,  but  later  on  the  same 
witness  is  permitted  to  answer  practtoUly  tlie 
same  qaestaon,  no  reversible  error  is  commit- 
ted. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cant  Dig.  ||  A^Sn^^S^S^-m^,  4206; 
Dee.  big.  I  lOBS:*]  -«*-->«^ 

3.  UsQBT  (I  114*)— Acnoir  to  Rkoovb— Ex- 

OLUBION  or  BVIDIHOI. 

It  is  not  error  to  reject  irrelevant  and  in- 
competent testimony. 

[Ed.  Note.— For  other  cases,  see  Usury,  CenV 
Dig.  H  324,  326,  327;  Dec.  iDlg.  |  lli*] 

4.  UauBT  (S  60*)— What  OoNsnruTES— Com- 
putation OF  Interbst^Dats  of  Ghacb. 

In  the  calculation  of  interest  at  the  fall 
legal  rate  upon  promissory  notes,  execnted  and 
payable  before  the  adoption  of  the  present  Ne- 
gotiable Instrmneut  Act  (Seas.  Laws  iWi,  c 
24,  p^  386,  420),  It  was  not  nsuriona  to  con- 
puta  the  same  from  tbe  time  for  which  Oie  note 
was  made  to  run,  and  three  days  of  grace,  tbe 
statute  in  force  at  the  time  (Comp.  Lews  1906, 
S  4694)  allowing  tliree  days  ^  grace  on  all 
promissory  noto,  unless  expressly  stipalated 
to  tbe  contrary. 

[Bd.  Mote.— For  other  caseLsee  Usmy,  Oat 
Dig.  »  107:  Dec.  Dig.  |  w!?! 

6.  ApFEAL  and  EbBOB  (I  1011*)— FZHDIlTOS-r 

Evidence:. 

Where  a  case  Is  tried  by  the  -court  without 
the  interrentioQ  of  a  Jury,  upon  controverted 
Questions  of  fact,  and  there  is  evidence  rea- 
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sonnblr  teotinff  to  sQpport  the  flndlngt  made, 
such  findings  viB  not  be  distorbed  on  appeal. 

[Ed.  Note.— For  otiier  easea,  aee  Aroeal  and 
Krror,  Cmt,  Dig.  H  896S-W89;  Dee.  Dig.  | 

lOU.*] 

6.  UsuBT  a  SB*)— What  OonuiiuiM  Vam 

Paid. 

Fees  paid  hy  a  lender  for  procuriu  an  ab- 
stract of  title  to  real  estate,  where  offered  aa 
■ecuritr  for  a  loan  then  under  negotiation,  to* 
gether  with  recording  fees  ao  advanced,  where 
incarred  in  good  faith,  and  reaBonablcu  ara 
proper  and  legitimate  duurge^  and  ntu  be  in- 
cluded in  the  note  glTen,  without  rendering  it 
usuriouB,  even  though  the  total  cost  to  the  bor- 
rower exceed  the  lawful  rate  of  interest. 

[Ed.  Note.— For  other  cases,  see  Usury,  GenL 
Die.  H  91,  U4-118:  Dec.  Dig.  |  S3.*] 

CommlMdoners'  Ol4iiioii«  DiTlsioii  Na  1. 
Error  from  District  Ootu%  Dewey  Ommtr; 
G.  A.  Brown,  Judge. 

Action  by  Sam  Gaolt  against  L  C  Thnr- 
mood.  Judgm^t  for  defmdant,  and  plaintiff 
brings  error.  Afflnned. 

D.  W.  Timer,  oC  Sayn^  for  idalntlfl  in  er^ 
nr.  Oenga  HL  Wmtk,  ot  Ofclahoma  Olty.  for 
defendant  in  otzor. 

SHABP,  a  [1]  TSim  tawtf  second  nnd  nv- 
otii  aarignroents  of  «ior  axe  beind  iqKm 
the  action  of  tbm  court  In  flke  ezduslon  of 
eridencei  WbUe  It  is  donbtfol  If  tfOier  of 
the  gnestlons  asked  were  competent,  from 
the  character  thereof,  there  being  no  offer 
made  mi  tiie  part  <tf  connsri  as  to  vrtiat  the 
excluded  evidence  would  have  been  had  the 
court  permitted  the  witneea  to  answer  the 
questions  aaked,  we  cannot  say  that  any 
error  was  committed.  Lamont  Oaa  A  Oil 
Co.  T.  Doop  ft  Frater,  135  Pac.  392;  Hnttih^ 
logs  r.  Gobble^  80  OfcL  168,  129  Fac.  1013; 
Turner  t.  Moore,  84  OkL  1,  127  Pac.  487 ; 
Hoabq^ee  Electric  Inaction  Co.  r.  Staggs,  84 
OkL  161,  12S  Pa&  481. 

[2]  As  to  the  foorth  assignment  of  error, 
that  the  court  erred  In  striking  out  and  not 
con^dering  the  answer  of  the  witness  Shat- 
ter as  to  the  contention  of  the  plaintiff  and 
defendant,  at  the  time  of  the  attempted  ad- 
justment of  plalntlff'B  account,  it  la  only  nec- 
essary to  say  that  practically  the  same  ques- 
tloD  was  asked  and  answered  by  the  witness 
later  on  tn  the  progress  of  the  ^lal. 

[i]  The  sixth  assignment,  that  the  court 
erred  in  excluding  the  statement  of  plaintliTs 
account  with  the  First  National  Bank  of  Elk 
City,  is  without  merit  The  bank  was  not  a 
party  to  the  suit,  nor  la  it  claimed  that  It 
bad  any  Interest  In  the  controversy,  and  a 
statement  made  by  it  of  the  plaintiff's  ac- 
count could  In  no  wise  have  been  binding 
apon  the  defendant,  and  the  court  properly 
sustained  the  defendant's  objection  to  the 
proffered  testimony  on  the  ground  that  It 
was  incompetent  and  Irrelevant  It  was  not 
denied  that  the  sum  of  ?400  was  originally 
paid  on  tbe  note  for  ¥2,127.20,  on  November 
23, 1907.  Aside  from  the  fact  that  the  tes- 
timony ma  both  Incompetent  and  irrelevant, 


on  the  part  of  plaintiff  It  was  contended  that 
the  $400  was  never  paid  back  to  him,  but 
that  instead  he  was  credited  on  his  note. 
On  the  part  of  the  defendant,  it  was  hot 
claimed  that  the  $400  was  passed  to  the 
plaintUTs  account  at  the  bank,  but  Instead 
was  repaid  blm  in  cash. 

Under  the  third  assignment  of  error,  that 
the  court  erred  in  allowing  the  defendant  to 
testify  as  to  his  Intentions  in  charglng^  and 
taking  usurious  Intwest  no  error  is  present- 
ed, for  the  reason  that  the  trial  court  found 
that  no  usury  was  contained  In  the  $2,394.87 
note,  and  In  the  note  for  $200  found  that 
usury  did  exist,  and  Imposed  the  penalty  pre- 
•crlbed  by  article  14,  |  3,  of  the  Constltntlon 
(section  314,  Williams*  Anno.  Const). 

The  fifth  assignment  ot  error,  it  la  admit- 
ted by  counsel,  la  not  snffldent  to  cause  a 
reversal,  and  will  not  be  given  further  con- 
sideration. 

[4]  The  eighth  and  ninth  aseignments  of 
error  are  to  the  effect  that  the  court's  find- 
ings are  not  supported  by  the  evidence,  and 
are  contrary  tp  law.  The  tenth  assignment 
iB  to  tbe  effect  that  It  was  not  shown  'that 
certain  charges  made  by  defendant  for  ab- 
stract and  recording  f6es  had  beea  by  him 
paid  out  Ttuae  several  asaignmenta  may  be 
considered  together.  A  careful  calculation 
of  the  Interest  due,  adopting,  as  did  trial 
court,  the  testimony  of  the  defendant  and 
the  cashier,  Qneenan,  that  &t  the  time  of 
tbe  execution  of  the  $2,391.87  note,  the  $400 
originally  credited  on  Uie  note  for  $2,127.20 
on  November  28,  U07,  was  retnmed  to  plain- 
tiff in  cash;  and  adding  to  tb»  amount  due 
on  the  old  note,  $6D,  admittedly  paid  at  plain- 
tifTs  direction  by  defendant  to  Fred  L.  Wen- 
ner,  secretax7  of  Oie  state  school  land  board, 
togetlm  with  $200  interest  for  tfeveo  months 
and  one  day,  with  the  $12  paid  bjr  defendant 
for  abstract  and  recor^ng  fees  (to  wbidi  we 
shall  presently  refer),  the  only  usurious  in- 
terest charged  amotmted  to  less  than  26 
cents.  Undw  the  statute  in  force  at  the 
time  (section  4094,  Comp.  Laws  1909),  three 
days  of  grace  ft>r  tiie  payment  of  promissory 
notes  were  allowed,  in  tbe  absence  of  an  ex- 
press stipulation  to  the  contrary.  Dunbar 
V.  Commercial  Electrical  Supply  Oo.,  82  OkU 
634,  123  Foe:  417.  Including  days  of  grace, 
and  the  item  ocpended  for  abstract  and  re- 
cordii«  fees,  no  usury  attached.  The  exact 
guestlon  was  passed  upon  by  this  court  in 
SnUIns  et  01.  T.  Farmers*  Exchange  Bank,  17 
Okl.  419,  87  Paa  8B7,  10  L.  B.  A.  (N.  8.)  889, 
where  it  was  aaid:  "Counsel  for  plaintiff 
in  error  in  tlieir  brief  admit  that  tntwest  is 
chai^eable.  In  proper  cases,  on  tlie  period  of 
grace  allowed;  which  Is  probably  correct, 
because  of  the  fact  that  the  law  concerning 
contracts  enters  into  and  forms  a  part  there- 
of, and  as  no  remedy  Is  allowed  for  its  en- 
forcement until  the  lapse  of  the  three  days 
Qt  grace,  the  aid  ot  such  three  days  of  grace 


*fbr  other  ess«  ■••  Muoe  topic  sad  Motion  NDHBBB  la  Dm.  Die  A  Am.  Dig.  Ker-Ne^  Series  ft  Ktt'r  Indrae* 


Digitized  by 


Google 


744 


186  PAOIFIG 


BEPOR^nCB 


(OU. 


might  properly  be  taken  Into  consideration 
in  the  computation  of  interest" 

[5]  While  the  testimony  aa  to  the  Item 
of  $400  was  conflicting,  and,  If  In  fact  it  wae 
not  repaid,  the  $2,394.87  note  was  clearly 
usurious,  yet  to  this  fact  both  the  defend- 
ant and  the  witness  Queenan  testified  in 
positive  terms,  and  the  trial  court,  from  the 
evidence  adduced,  found  that  no  usurious 
Interest  was  charged,  reserved,  or  deducted 
by  the  defendant.  This  court  will  not  dis- 
turb the  findings  of  the  trial  coart  on  the 
facts,  where  there  Is  any  material  evidence 
reasonably  tending  to  support  such  finding. 
Hobbs  V.  Smith,  27  Okl.  830,  115  Pac.  347, 
34  L.  R.  A.  (N.  S.)  697;  Grimes  v.  Wilson, 
30  Okl.  322,  120  Pac.  294;  Lynch  et  al.  v. 
Halsell,  34  Okl.  307,  125  Pac.  725 ;  Kennedy 
V.  Pawnee  Trust  Co.,  34  Okl.  140,  126  Pac. 
04a 

[•]  Likewise,  the  coart  found  that  dedac- 
tlons  bed  been  made  by  the  defendant  tp  se- 
cure abstracts  and  to  pay  recording  fees. 
FlalntUTs  note  of  $2394.87  was  secured  by 
real  estate  mortgage  on  land.  In  Dewey  coun- 
ty, as  well  as  by  personal  pitoperty  In  said 
county,  and  which  mortgages  were  duly 
placed  of  record.  The  defendant  testified 
as  to  the  items  entering  into  the  large  note, 
which  included,  as  stated  by  him,  "about  $12 
for  abstract  and  recording  fees  of  bis  pa- 
pers." While  there  la  no  positive  testimony 
that  this  mdney  was  actually  paid  out  for 
an  abstract  and  for  recording  fees,  In  the 
absence  of  any  evidence  to  the  contrary,  we 
think  it  fairly  Inferable  that  this  Item  was 
expended  by  defendant  for  the  purposes 
named.  Such  charges  may  properly  be  made. 
Procuring  an  abstract  of  title  of  real  estat^ 
where  offered  as  security  for  a  loan,  1b  a 
proper  and  tegltimate  charge,  and  whra  ad- 
Tanced  by  the  lender  may  be  included  in  the 
note  given.  Sldway  v.  Harris,  66  Ark.  387, 
50  S.  W.  1002;  McCall  v.  Hjerrln,  118  Oa. 
522,  45  S.  E,  442;  Cobe  T.  Guyer  et  aL.  237 
111.  516.  86  N.  E.  1071;  Comstock  r.  Wilder 
et  al.,  61  Iowa,  274, 16  N.  W.  108 ;  Daley  et 
al.  T.  Minnesota  L.  &  L  Co.,  43  Minn.  517, 
45  N.  W.  1100. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PER  CURIAM.  Adopted  in  wholes 


B.  G.  RALL  GRAIN  OO.  r.  FIRST  STATE 

BANi£  OF  McQueen. 

(Supreme  Court  of  Oklahoma.   Nov.  18,  1913.) 

(Svllabus  by  the  Court) 
1.  Appkal  akd  Errob  (S  773*)— Cebtificate 

TO  TaANSCRIPT— SumciBNCT. 

Where  a  case  is  presented  to  the  Supreme 
Court  on  appeal  upon  a  transcript  of  the  rec- 
ord of  the  court  below,  the  certificate  thereto 
must  be  fuil  and  complete,  and  specifically  show 


that  the  record  contalna  a  foil,  true,  and  com- 
plete transcript  of  the  record. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
ErronCent  Dig.  H  810478108-3110;  Dec. 
Dig.  f  778.*] 

2.  Appeai,  and  Bbbob  (1  612*)— Bbxet^Dis- 

UISSAI» 

Rule  25  of  this  court  (95  Pac  vlii)  is  to 
the  effect  ^t  the  brief  of  plaintUf  in  error  shall 
contain  an  abstract  or  abridgment  of  the  traa- 
scrlpt,  setting  forth  the  material  parts  of  the 
pleadings,  proceedings,  facta,  and  documents 
upon  which  he  relies,  together  with  such  other 
statements  from  the  record  ai  are  neceisar;  to 
a  fall  understanding  of  the  questions  presented 
to  this  court  for  decisIoD,  so  that  no  exomina- 
tioD  of  the  record  itself  need  be  made  in  this 
conrt.  A  failure  to  comply,  substantialhr,  with 
the  requirements  «i  this  rule  will  mnilt  m  « 
disiniasal  of  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cuit  Dig.  H  26Mr^l;  Dec  Dig.  i 
612.*] 

Commissioners*  Opinion,  IMvision  Mo.  1. 
Error  from  County  Comt,  Harmon  Ooim- 
ty;  O.  W.  King,  Jodg& 

Action  by  the  B.  G.  Ball  Gnln  Company 
against  the  Vlrst  State  Bank  of  McQuees, 
formerly  the  Vliat  State  Bdnk  of  hoaoeg. 
Judgment  fbr  defendant  on  demurrer,  and 
plaintUt  brings  error.  Dismissed. 

Tlsinger,  Clay,  Robinson  ft  Hamilton,  of 
Mangum,  for  plaintiff  In  error.  A.  M.  Stew- 
art, of  Hollla,  and  Gray  ft  McVay,  of  OUa- 
homa  City,  for  defendant  in  error. 

BOBEBTSOM,  a  [1]  The  deCendant  la 
error  has  filed  a  motion  to  dismiss  this  ap- 
peal tar  many  reasons;  the  first  being  that 
the  transcript  cannot  be  considered,  for  the 
reason  that  It  Is  not  properly  certified.  An 
examination  of  the  certificate  discloses  that 
It  is  not  in  compliance  with  rule  16  of  this 
conrt  (95  Pac  vli).  which  requires  that  the 
certificate  shall  show  that  the  transcript  Is 
"a  full,  true,  and  complete  transcript  of  the 
record."  The  certificate  In  question  certifies 
that  the  transcript  Is  a  tuU,  true,  and  com- 
plete copy  of  certain  pleadings,  naming  each 
of  them.  Among  the  pleadings  named  is  a 
petition  and  an  amended  petition.  It  Is 
urged  that  there  may  have  been  several 
amended  petitions.  It  la  required  by  the  rule 
that  the  certificate  should  show  beyond  ques- 
tion that  the  complete  record  Is  before  the 
court,  so  that  no  speculation  can  be  Indulged 
In  concerning  the  completeness  of  the  rec- 
ord, or  lack  of  any  part  thereof.  "Where  a 
case  la  presented  to  the  Supreme  Court  on 
appeal  upon  a  transcript  of  the  record  of  the 
court  below,  the  certificate  thereto  must  be 
full  and  complete,  and  specifically  show  that 
the  record  contains  a  full,  true,  and  com- 
plete transcript  of  the  record."  Bruce  v. 
Casey-Swasey  Co.,  13  Okl.  554,  75  Pat  2S0. 
"Where  an  appeal  is  attempted  to  be  taken 
upon  a  transcript  of  the  record,  the  clerk  of 
the  court  from  which  the  appeal  Is  taken 
must  certify  that  the  transcript  contains  a 
true  and  correct  copy  of  the  record  of  the 
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proceedings  of  the  lower  courf*  Makatch  t. 
State,  S-  OkL  Or.  S4.  113  Pac.  m  "Tbe 
record  most  be  anthentlcated  by  the  clerk, 
and  It  mast  appear  from  Us  certificate  that 
It  Is  a  complete  transcript  If  the  certificate 
^ows  less  than  this,  the  case  will  be  dis- 
missed." Wade  T.  Mitchell,  14  Okl.  168,  79 
Pac.  95;  Fortune  t.  Parks,  29  Okl.  698,  119 
Pac.  134.  "A  transcript  of  the  record  Is  not 
Enffldently  authenticated  nnlras  the  clerk's 
certificate  states  that  it  contains  all  the 
records  and  proceedings  in  the  case." 
Walcher  v.  Stone,  15  OkL  isa  79  Pac.  771. 
The  certificate  under  conrideration  measured 
by  this  mle  is  Insuffldient. 

It}  The  next  ground  in  the  motion  to  dis- 
miss Is  on  account  of  tbo  fiUluie  of  plaintiff 
In  error  to  conform  in  hla  brief  to  the  re- 
quirements of  rule  25  of  this  court  It  la 
pointed  out  that  the  brief  does  not  comply 
with  this  rule:  First  That  It  contains  no 
abstract  of  the  record.'  Second.  Failure  to 
Index  the  abstract  or  to  make  reference,  In 
the  abstract  or  brief,  to  the  pages  of  the 
record.  Third.  Failure  to  separately  state 
and  number  the  specifications  of  error. 
Fourth.  Failure  of  plaintiff  in  error  to  set 
out  the  amended  petition  to  vhidi  the  de- 
niurrer  was  sustained. 

An  examination  of  the  tfflef  shows  it  sub- 
ject to  the  criticisms  above  enumerated.  In 
Seminole  Townslte  Co.  t.  Town  of  Sonlnole, 
35  Okl.  554, 120  Pac.  1098,  it  was  said :  "Rule 
25  [95  Pac.  vUi]  Is  to  the  effect  that  the 
brief  of  plaintiff  In  error  shall  contain  an 
ibstract  or  abridgment  of  the  transcript  set- 
ting forth  the  material  lurts  of  the  plead- 
ings, proceedings,  facts,  and  docnmente  upon 
which  he  relies,  togeUier  with  such  other 
statements  from  tbe  record  as  are  necessary 
to  R  full  understanding  of  the  questlonli  pre- 
sented to  this  court  for  dedsloD,  so  that  no 
examination  of  the  record  Itself  need  be 
made  In  this  court" 

In  Berry  t.  Woodward,  133  Pac.  1127, 
which  Is  a  case  directly  In  point  wherein 
It  was  sought  to  review  an  order  sustaining  a 
dcmnrrer  to  the  petition,  it  Is  said  by  the 
court,  speaking  through  Mr.  Justice  Kane: 
"Aa  counsel  for  the  plaintiff  In  error  has  not 
complied  with  mle  25  •  •  •  of  this 
court  by  setting  forth  material  parts  of  the 
petition  against  which  the  demurrer  was 
directed,  the  court  declines  to  review  tbe 
question  raised.  ♦  *  *  A  substantial 
compliance  with  this  rule  Is  mandatory."  To 
the  same  effect,  see  Ebey  v.  Crouse,  35  Okl. 
689,  130  Pac.  1100 ;  Vanselous  v.  McClellan, 
35  Okl.  505,  131  Pac.  172;  Indian  Land  & 
Trust  Co.  V.  WIdner,  35  Okl.  652,  130  Pac. 
551;  Arkansas  Nat  Bank  Clarit  31  OkL 
413,  122  Pac  135. 

The  foregoing  defecte  In  the  briefs  and 
certlQcate  to  the  transcript  have  been  called 
to  the  attention  of  counsel  for  plaintiff  In 
error  by  the  brief  of  defendant  In  error; 


but  for  reasons  .not  a^Mirent  of  record,  no 
attempt  has  been  made  to  answer  or  explain 
them,  and  they  therefi}re  stand  confessed; 
the  presumption  being  that  the  charges  are 
true,  and  cannot  be  answered.  Such  being 
the  case,  there  Is  no  discretion  1^  for  the 
court  to  exerdse,  and  the  appeal  should  be 
dismissed.  ' 

PER  CURIAM.  AOffpted  in  Whole. 


BT7CKHOI/i?8  t.  FARRELL 
(Supreme  Court  of  Oklahoma.   Nov.  18^  1913.> 

(ByUahtu  by  the  Court.) 
Justices  of  thb  Peace  (8  147*)— Appeal— 

"JUDOHXNX"— OBDXB  OVEEBUUHa  MOTION 

TO  Quash  Exkcotion. 

An  order  overruling  a  motion  to  quash  an 
execution  Issued  by  a  justice  of  the  peace  Is 
not  a  "judgment"  withlu  tbe  meaning  of  sec- 
tion 14,  art  7  (section  199,  Williams^)  Consti- 
tution or  of  section  6386,  Compiled  Laws  1809; 
and  therefore  no  appeal  lies  therefrom  to 
county  court. 

[Gd.  Note.— For  other  esses,  see  Justicea  of 
the  Peace,  Cent.  Dig.  K  403-501 ;  Dec.  Dig.  ( 
147.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  4,  pp.  3827-3842;  ttA.  8,  pp.  76^1, 
7006.} 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  County  Court,  Atoka  County; 
Baxter  Taylor,  Judge. 

Action  between  R.  E.  L.  Buckbolts  and  J. 
W.  Farrell,  brought  before  a  Justice  of  the 
Peace.  The  County  Court  dismissed  an  ap- 
peal from*  an  order  of  the  Justice  overruling 
a  motion  to  quash  a  writ  of  execution,  and 
Buckholts  brings  error.  Affirmed. 

J.  M.  Humphreys,  of  Atoka,  for  plaintiff  In 
error.  D.  H.  LInebaugh,  of  Atoka,  for  de- 
fwdant  In  error. 

THACKER,  G.  This  Is  an  appeal  from  an 
order  of  a  county  court  dismissing  for  want 
of .  jurisdiction  an  appeal  thereto  from  an 
order  of  a  Justice  of  the  peace  overruling  a 
motion  to  quash  a  writ  of  execution  Issued 
by  such  Justice  and  attacked  by  motion  as 
being  unsupported  by  any  proper  Judgment 
of  record  and  for  an  excessive  amount 

In  the  appeal  from  tbe  justice  court  there 
was  a  petition  In  error  and  bill  of  excep- 
tions ;  but  there  was  also  an  appeal  bond 
entered  into,  which  we  assume,  without  de- 
ciding, complies  with  section  63S7,  Compiled 
Laws  1009;  and,  besides  a  transcript  of  tbe 
Justice's  docket  the  case-made  seems  to  Jus- 
tify the  Inference  that  not  only  tbe  petition 
in  error  aud  bill  of  exceptions,  but  all  the 
orlglual  papers  In  the  case,  were  filed  In  tbe 
county  court 

It  has  been  repeatedly  held  by  this  court 
that  sections  6370-6378,  Compiled  Laws  1909, 
relating  to  bills  of  exception,  are  repugnant 
to  article  7,  {  14  (section  199,  Williams')  Con- 
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Btitutlon,  provUlng  fliat  trials  abaU  be 
novo  <Hi  aiweals  to  the  conn^  court  until 
ottierwlse  provided  by  law,  and  tiierefon 
was  not  extended  over  and  put  In  force  bj 
section  2  of  the  schedule  of  the  Gonstitntlon 
(ITooBhee  ft  Bmnson  t.  Smith.  84  OkL  247, 
124  Pac.  1070;  and  Gnllen  et  al.  Blonikw. 
185  Pac  841,  not  yet  officially  reported),  and 
at  the  time  of  the  appeal  of  this  case  thwe 
had  not  been  a  re-enactment  of  these  repug- 
nant sections;  but,  as  an  appeal  bond  was 
given  and,  we  assome^  all  vt  the  original 
papers,  as  w^  as  fbe  transcript  of  the  Jus- 
tice's docket,  were  smt  up  to  the  county 
court,  it  does  not  appear  matwlal  that  plain- 
tiff in  error  also  attempted  to  avail  Umselt 
of  a  bUl  of  exceptions  on  appeal. 

^e  question  here  seems  to  be  this:  Was 
the  order  overruling  the  motion  to  quasb  the 
execntlon  from  which  the  appeal  was  at- 
tempted to  the  ooTinty  conrt  a  "Judgment" 
within  the  meaning  of  the  provision  of  the 
Constitution  cited  supra  and  section  638ft, 
CompUed  Laws  1909?  In  17  Cyc.  U62,  it  is 
said:  "Whether  an  appeal  or  writ  of  error 
wlU  lie  from  an  order  quashing  or  refndng 
to  quash  an  execution  is  a  question  npon 
which  the  authorities  are  in  conflict;  some 
authorities,  among  them  the  federal  courts, 
hold  that  the  order  Is  not  a  final  Judgment 
from  which  a  writ  of  error  will  lie;  others 
hold  the  contrary."  That  a  motion  to  quash 
an  execution  Issued  by  a  Justice  is  not  only 
a  proper  practice  but  a  necessary  prerequi- 
site to  the  right  to  bring  and  maintain  a  suit 
for  Injunction  against  a  judgment  npon  the 
grounds  of  Ito  invalidity  Is  shown  by  the 
case  of  Missouri.  O.  &  O.  Ry.  Co.  v.  Riley  et 
aU  34  Okl.  760,  127  Pac.  391 ;  but  It  does 
not  follow  that  there  Is  any  right  of  appeal 
from  an  order  of  a  Justice  disposing  of  such 
motion,  as  the  right  of  appeal  must  ^epmd 
entirely  upon  the  constitutional  and  statu- 
tory provisions  In  that  r^ard.  If  such  an 
order  is  not  a  "Judgment"  within  the  mean- 
ing of  the  constitutional  and  statutory  provi- 
sions dted,  the  party  aggrieved  by  such  or- 
der Is  apparently  without  remedy  other  than 
a  resort  to  a  court  having  equity  powers  or, 
if  his  exempted  property  is  wrongfully  seiz- 
ed npon  such  writ,  to  an  action  of  replevin ; 
but,  on  the  other  hand,  if  such  an  order  is  a 
"Judgment"  from  which  an  appeal  lies  to  the 
county  court  the  Judgment  debtor  may  al- 
ways prevent  or  stay  execution  for  an  indef- 
inlto  time  by  moving  to  quash  the  writ,  and. 
It  his  motion  is  overruled,  appealing  first  to 
the  county  coTirt  and  then  to  this  court ;  and 
in  section  4436,  Stot  1893  (changed  by  in- 
cluding county  and  superior  courts  In  section 
5236,  Rev.  Laws  1010),  after  specifying 
"Judgment,"  reads :  '"Ibe  Supreme  Court 
also  Eeverse,  vacate  or  modify  any  of 
the  following  orders  of  the  county,  superior 
or  district  court,  or  a  Judge  tb^«of :  First 
A  final  order.   •   •   •      Which  Quoted  pro- 


vlslon,  of  course,  Is  superfluous  If  the  word 
"Judgmakt"  tndndes  mdk  an  order  and  indi- 
cates that  the  Legislature  there  used  the 
words  "Judgmoit"  a&d  "final  luder"  as  hav- 
ing different  meajdnga. 

We  are  of  <q>inlon  0iat  the  word  "Judg- 
ment" as  used  in  authorizing  ajveals  from 
Justices  of  the  peace  does  not  include  an  or- 
der, overruling  a  motion  to  qnash  an  eaea- 
tUm  i  that  the  conn^  court  did  not  err  in 
dismissing  the  appeal  for  want  of  JurlsSlc* 
tion ;  and  the  Judgmmt  of  0ie  ooonty  oonrt 
should  be  affirmed. 

PBR  OUBIAlf.   AOopbsi  In  whotfc 


okxjABOUa.  trust  ca  t.  STBUN  et  sL 
(Supreme  Court  of  Oklahoma.   Nov.  18,  191S.) 

L  TaiAL  (I  408*>-TiiEi  lOB  noAi^-WAirai 

OF  Objection. 

Where  a  reply  to  an  answer  is  filed  oat 
of  time,  but  no  motion  to  strike  same  or  oth- 
er objection  is  presented  to  the  court,  and  the 
case  being  called  for  trial  and  both  parties  an- 
nounce ready,  and  a  Jury  is  impaneled  and 
Bwom,  after  which  d^endant  asks  leave  of 
court  to  amend  its  answer,  which  leave  is 
granted  and  the  amendment  Is  made,  and  the 
defendant  thereupon  objects  to  going  to  trial 
for  the  reason  uiat  the  isanes  havs  not  been 
joined  ten  days  as  ivovided  by  statote,  it  is  not- 
error  to  deny  such  request  and  require  the  vu- 
ties  to  proceed  to  trial. 

pHld,  Noto^For  other  cases,  see  TrIaL  Cest 
Dl^  »  069;  Dec.  Dig.  i  408.^] 

2.  Trial  (H  870,  S74*)—Jvbt  in  Bquirr  Cas- 
es —  Subhissioh  or  Issues— DisoBcnoH  — 
Advxsobt  Yebdioi. 

Iq  cases  of  equitable  eognlsanec  Ae  Jodce 
may  call  in  a  Jury  or  consent  to  (me  for  tie 
purpose  of  advising  him  on  questions  of  fact, 
and  be  may  adopt  or  reject  their  coadneionB 
as  he  sees  fit  inasmuch  as  the  whole  matter 
must  be  left  to  him  to  determine  eventnallf, 
and  it  is  not  error  for  him  to  refuse  to  sabmit 
all  questions  of  fact  to  the  Jury,  bot  he  may 
submit  such  as  are  controverted  or  such  u 
be  may  desire  to  be  advised  upon. 

[Ed.  Note.— For  other  ease^  see  Trial,  Cent 
Dig.  H  881.  884,  880;  Dec;  Dig.  ff  870;  874.*] 
S.  INOUNS  d  86*)— Okuipbbtoub  Contbt- 

ANCE. 

"Any  person  who  buys  or  selb,  or  in  any 
manner  procures,  or  makes  or  takes  any  prom- 
ise or  covenant  to  convey  any  pretended  rigbt 
or  title  to  any  lands  or  tenemente,  unless  the 
grantor  thereof,  or  the  person  making  snctt 
promise  or  covenant  Iulb  been  in  possesrioo, 
or  he  and  those  br  whom  he  claims  liave  been 
in  possession  of  tne  same,  or  of  the  reversion 
and  remainder  thereof,  or  nave  taken  the  rents 
and  profito  thereof  for  the  space  of  <me  year 
before  such  grant,  conveyance,  sale,  prondse  or 
covenant  made,  is  guilty  of  a  mboemeanor." 
Section  2260,  Rev.  Laws  1910. 

[Ed.  Note.— For  other  cases,  see  ladaDS, 
Cent.  Dig.  H  63,  6S:  Dec  Dig.  |  86.*] 

4.  IhDIAHB  Q  15*)— CBAHrXBTOUB  COMVET- 
ANOE. 

L.,  a  ndnor  Creek  Freedmsn,  hy  frsodo- 
lently  misrepresmting  his  ase,  in  l90o  sold  Ids 
snrplus  allotment  to  the  Oklahoma  Trust  Com- 
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paoy,  irbiiA  went  Into  and  Temalned  In  pos- 
session thereof  antO  Aaiut,  1909,  when  Ij., 
who  at  tliat  time  had  reached  bis  majori^, 
again  sold  the  said  land  to  S.,  who  in  turn  sold 
an  imdiTided  half  interest  tberdji  to  W. 
Thereafter  S.  and  W.  joined  in  bringing  snit 
against  the  Ohlaboma  Tnist  Company  to  qtiiet 
title.  was  not,  nor  had  h«  been,  -in  posses- 
sion  of  tiw  land  for  more  than  a  year  prior  to 
his  sale  to  8.  In  1900.  nor  had  he  taken  the 
renta  or  profits  from  said  land  daring  said 
time.  BOd,  his  deed  to  8.  in  1909  was  void  as 
against  the  Oklahoma  Tmst  Gompaoy  by  vir- 
taa  of  the  ehampertj  statato  (section  2200, 
Rer.  Laws  1910),  and  neither  he  nor  his  gran- 
tee, nor  the  snbseqnent  grantee,  coold  main- 
tain the  action  to  quiet  title  as  against  the 
Oklahoma  Tmst  Company,  I**s  first  grantee, 
who  was  in  pnssnsslnn  mt  the  tbna  of  tiie  sec- 
ond  sale. 

[Ed.  Note^For  other  cass^  see  Indian^ 
C^t  Dig.  «  17,  29,  84.  mS;  Dec;  mgTi 
15.*] 

Commissioners'  Opinion,  Dirlsloo  No.  1. 
Error  from  Baperior  Court,  Mnakogee  Coun- 
ty ;  Farrar  L.  McCain,  Judge. 

Action  by  P.  H.  Stein  and  another  against 
tbe  Oklahoma  Trust  Company  and  others. 
Jadgmmt  for  tfalntlflB,  and  d^endant  Trust 
Company  brings  error.  Berersed  and  re- 
manded. 

IL  G.  Wilson,  of  OUahoma  Clt7»  for  plaSa* 
tlflb  In  error.  M.  li.  WUUams,  of  Muskofee^ 
for  dsCendants  In  cnor. 

KOraiBTSON,  a  lAls  action  was  oom- 
BMDced  in  ttie  anperlor  court  -ct  Hnakogee 
county  on  the  2d  day  ot  Hay,  lOK^  by  P.  H. 
Stdn  and  Felix  in^nkler,  iiAaintlffa,  against 
Dan  UcKeerer,  the  Oklahoma  Trust  Com- 
pany, a  oorporatlcn,  B.  T.  Browning,  J.  G. 
Scully,  J<din  Grason,  Boy  Keeny,  N.  X  Bam- 
Uton,  and  B.  F.  Wlneland;  the  object  and 
Porpoae  of  the  suit  Mag  to  aniet  title  in 
the  plaintUIk  to  the  8.  W.  ^  of  section  17, 
townsiiip  IS  nortb,  range  lA  east,  containing 
190  acres.  All  parties  defendant  named 
above  were  ftHwriM^nw^  prior  to  the  trial  in 
the  lower  court,  except  tbe  Oklahoma  Tmst 
Company,  who  is  now  tbe  plaintilT  In  error 
ber^ 

The  petition  of  the  plaintlfFs  below  charged 
that  tihsy  were  tlie  owners  of  and  in  the  ao- 
tnal  possession  of  the  land  above  described 
and  lud  derived  title  thereto  by  warranly 
deed  on  August  2,  1909,  from  one  Silas  Lon- 
don, who  was  a  Creek  Freedman,  duly  en- 
tolled  as  such,  Ud  that  said  land  was  his 
■arplus  allotmoit;  that  plaintUT  in  er^ 
ror,  who  bomfter  wlU  be  designated  as  de- 
fendant, secured  a  warranty  deed  from  said 
SUaa  London  to  the  land  in  controversy  on 
Jnae  iO,  180^  and  tbe  same  was  duly  record- 
ed; that  it  also  secured  a  deed  from  B.  J. 
Beavos  and  Anna  Beavers  to  the  same  land 
onJoly  m,  IflOe,  but  that  tbe  said  deeds^ 
except  the  one  executed  on  August  2.  1909, 
w«e  voUL,  toe  tbe  leaaoD  that  Silas  Londim 
wu  a  minor  at  tbe  time  tit  ttoAr  execution, 
To  this  petition  tbe  deCmdant,  tbe  Oklataoma 
Tmst  Company,  filed  a  demurrer,  which  was 


overruled,  and  thereaftn  it  ffled  Its  answer 
and  cross-petition  in  irtddi,  after  a  general 
denial*  it  admitted  that  SUaa  London  was  a 
Gredc  dtinen  and  the  allottee  of  tbe  land  in 
contRiTmy;  that  he  executed  and  deUvered 
to  pialntur  in  error  a  warranty  deed  to  the 
Und  in  qnestian;  that  it  purcliased  me  land 
In  good  faiOi  in  the  usual  course  of  bnslneBs 
and  paid  therefor  $1,600,  which  was  a  fair 
and  reascmable  Talue  theieot  It  also  aOegea 
that  B.  J.  Beavers  thereafter  made,  executed, 
and  deUvered  to  said  Oklahoma  Trust  Com- 
pany bis  qnitdalm  deed  for  said  land;  that 
It  la  in  possession  of  said  land ;  that  nether 
Silas  Lmidon  nor  tbe  plwlnnffs  ware  in  pos- 
session of  said  land  at  tbe  time  <tf  tbe  execu- 
tion of  the  deed  by  Silas  Lon^n  to  the  said 
plalntHfs  on  August  2, 1909,  nor  for  tbe  space 
of  (me  year  before  said  deed.  Defendant 
further  charged  in  its  said  answer  that  at 
the  time  of  execution  of  the  said  deed  to  it 
by  Silas  Lmdon  on  June  16,  1906,  the  said 
Silas  London  was  doing  business  for  himself 
and  appeared  to  be  of  age  and  represHited 
to  defendant  that  he  was  of  age,  by  his  own 
affidavit  and  that  of  his  father  and  mother, 
and  that  the  said  representotions  and  affida- 
vits were  made  for  the  purpose  of  Inducing 
It  to  purchase  tbe  said  land,  and  that  de- 
fendant, believing  said  representations  to 
be  true  and  relying  on  the  adult  appearance 
ot  tbe  said  Silas  London,  was  induced  there- 
by to  purchase  the  said  land.  To  this  an- 
swer and  cross-petition  the  defendants  in 
error,  plaintifTs  below,  on  tbe  23d  day  of 
Febmary,  1911.  filed  a  reply,  doiylng  each 
and  every  allegation  thereof,  except  as  there- 
in admitted,  and  spedflcally  denying  that  de- 
fendant bad  paid  to  the  said  aias  London 
¥1,000  for  his  said  allotment 

The  case  was  called  for  trial  on  tbe  23d 
day  of  February,  1911,  at  which  time  the 
defendant  objected  to  going  to  trial  at  that 
term  of  court  for  the  reason  that  the  issues 
were  not  made  up  in  time  and  said  cause 
was  not  triable  at  that  term  of  the  court 
This  objection  was  overruled,  to  which  rul- 
ing defendant  excepted.  The  cause  proceed- 
ed to  trial  and  resulted  In  a  Judgment  In 
favor  of  the  plaintlffa  A  motion  for  new 
trial  was  filed,  overruled,  and  defoidant 
brings  this  appeal  to  reverse  the  Judgment  of 
the  court  below  and  relies  upon  four  assign- 
ments of  error  for  reversal,  which  are: 

(1)  The  court  below  erred  in  compelling  the 
plalntllt  in  error  to  go  to  trial  on  the  day 
tbe  Issues  were  Joined. 

^)  The  court  erred  In  falling  to  sabmlt  all 
questi<ms  of  fact  to  tbe  Jury. 

0)  Tbe  court  ened  in  refusing  to  admit 
proper  and  matnlal  evidence  on  the  part  of 
the  r^fl^"H*  in  error. 

(4)  Tlie  court  erred  in  giving  certain  in* 
stractUms  to  tlie  Jury. 

We  will  omslder  these  assignmento  in  their 
order. 


■For  otbar  eases  see  MB*  tivio  and  mctlon  NUUBBS  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  Jk  Rep'r  Indexes 
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[1]  As  her^before  stated,  the  demurrer  ot 
defendant  to  the  petition  was  ovemiled  on 
the  12th  day  ot  Norember,  1010^  and  ten  days 
giTen  to  answer.  On  the  14th  day  of  Novem- 
ber defendant  filed  its  answer  and  cross-petl* 
tlon.  No  reply  was  filed  'to  this  answer  and 
cross-petition  nntU  the  23d  day  of  F^mary, 
1011,  and  on  the  28d  day  of  Febmary,  1911. 
the  parties  appeared  In  court  by  their  oonnsel 
and  all  announced  ready  tor  trlaL  A  Jury 
was  impaneled  and  sworn  to  try  the  issues. 
At  this  juncture  the  defendant,  with  knowl- 
edge that  plantiffs'  reply  had  that  day  been 
filed,  asked  leare  ot  court  to  amend  its  an- 
swer. No  objection  to  llils  request  was  made 
by  plaintiffs,  and  the  court  granted  the  re- 
quest, and  the  answer  was  accordingly 
amended.  As  soon'aa  the  amendment  to  the 
answer  had  been  made,  defendant  objected 
to  proceeding  with  the  trial  that  had  already 
been  commenced  on  the  ground  that  the  is- 
sues had  not  been  joined  t&x  days  prior  to 
the  first  day  of  the  term.  This  qu^on  was 
in  no  wlae  in  the  case,  and  the  objection  was 
Tery  properly  overruled  by  the  court.  No  ob- 
jection had  been  made  to  the  filing  of  the 
reply  out  of  tlme^  and  it  la  to  be  presumed 
that  defendant  had  no  objections  thereto,  else 
a  motion  to  strike  same  from  the  files  would 
doabtlesB  have  been  made.  After  the  reply, 
which  was  a  simple  general  denial,  had  been 
filed  by  plalntitFs  without  objection  of  any 
kind  being  made  by  defendant  and  leave 
taken  to  amend  its  answer,  and  after  its  an- 
nouncement of  ready  for  trial,  and  after  the 
Jury  had  been  Impaneled  and  sworn,  the  ob- 
jection, as  made,  came  too  late.  To  bave 
sustained  the  same  would  have  given  defend- 
ant the  advantage  of  its-  own  carelessness 
and  fault  and  would  have  count^iauced 
trifling  with  the  court,  a  thing  never  to  be 
sanctioned. 

[2]  It  Is  next  urged  that  the  court  erred 
In  falling  to  submit  all  questions  of  fact  to 
the  Jury.  Not  so.  This  Is  an  equity  case 
as  distinguished  by  statute  from  a  law  case ; 
it  is  one  In  which  the  litigants,  as  a  matter 
of  right,  were  not  entitled  to  a  Jury  at  ail. 
The  court  had  a  right  to  Impanel  a  Jury  and 
to  submit  to  It  any  question  of  fact  it  desired, 
but  the  verdict  would  have  been  advisory 
only  and  not  In  any  sense  binding  upon  the 
court 

In  Barnes  et  al.  t.  Lynch  et  at,  9  Okl.  191, 
59  Pac.  1008,  it  was  said  by  the  court:  "The 
law  la,  however,  In  cases  of  equitable  cog- 
nizance, that,  while  the  judge  may  call  In 
a  jury  or  consent  to  one  for  the  purpose  of 
advising  him  upon  questions  of  fact,  he  may 
adopt  or  reject  their  conclusions,  as  he  sees 
fit,  and  that  the  whole  matter  must  eventual- 
ly be  left  to  him  to  determine,  and  that  the 
instmctiinu  furnish  no  ground  of  enor  upon 
appeaL  It  was  not  only  the  right  but  the 
duty  of  the  court  to  finally  determine  all 
questions  o£  fact  as  well  as  of  law." 

In  McCoy  T.  HcCoy,  30  OfcL  393,  121  Pac. 


182,  Ann.  Cas.  10130,  140,  It  was  said  by 
Harrison,  a:  "Our  statutes  define  what  Is- 
sues must  be  trted  by  a  Jury  and  what  Issues 
may  be  tried  by  the  court  Gcmip.  Laws  1900, 
S  5781:  'Issues  arise  on  the  pleadings,  where 
a  fact  or  conclusion  of  law  Is  maintained  by 
one  parl7 '  and  controverted  by  the  other. 
There  are  two  kinds:  First,  of  law;  second, 
of  fact*  St  Okla.  1893, 1  4151.  Section  6782: 
'An  issue  of  law  arises  upon  a  demurrer  to 
the  petition,  answer,  or  reply,  or  to  some  part 
thereof.*  St  Okla.  1803,  |  4m  Section 
5783:  'An  Issue  of  fact  uises:  First;  npon 
a  nmterlal  allegation  in  the  petition, 
troverted  by  the  answer;  or,  second,  apon 
new  matter  In  the  answer,  controverted  by 
the  reply ;  or,  third,  upon  new  matter  In  Q» 
reply,  whltdi  shall  be  considered  as  contro- 
verted by  the  defendant  without  farther 
pleading.'  St  Okla.  1893,  S  4153.  Section 
6786:  'Issues  at  law  must  be  tried  by  the 
court,  unless  referred.  Issues  of  fact  arlslDg 
in  actions  for  the  recovery  of  money,  or  of 
speciflc  real  or  personal  property,  shall  be 
tried  by  a  Jury,  unless  a  jury  trial  is  waived, 
or  a  reference  be  ordered,  as  hereinafter 
provided.'  St  Okla.  1893,  |  4156.  SectlDo 
6786:  'All  other  Issues  of  fact  shall  be  tried 
by  the  court,  subject  to  its  powier  to  order 
any  issue  or  issues  to  be  tried  by  a  Jury,  or 
referred  as  provided  in  this  Code.'  St  Okla. 
1893,  fi  4167.  Section  5781  defines  how  tssues 
arise.  Section  5782  defines  how  issues  at 
law  arise.  Section  5783  how  Issues  of  fact 
arise.  Section  5785  prescribes  what  Issues  of 
fact  shall  be  tried  by  a  jury  unless  a  jury 
is  waived  or  a  reference  be  ordered.  Sec- 
tion 6786  provides  that  all  other  Issues  ot 
fact  shall  be  tried  by  the  court  subject  to 
Its  powers  to  order  any  issue  or  issues  to  be 
tried  by  a  Jury  or  referred,  as  provided  In 
the  Code.  .  These  statutes,  viewed  In  the 
light  of  the  authorities  above  cited,  are  sus- 
ceptible of  but  one  logical  construction,  viz.. 
that  all  issues  of  fact  arising  in  actions  for 
the  recovery  of  money  or  for  the  recovery  of 
speciflc  real  or  personal  property,  shall  be 
tried  by  a  jury  unless  a  jury  Is  waived  or 
a  reference  ordered.  They  are  mandatory 
both  In  meaning  and  language,  and  to  refuse 
a  jury  in  such  cases  would  constitute  rever^ 
sible  error ;  and  in  section  5786  the  language 
is  equally  strong,  and  the  provisions  equally 
mandatory,  that  all  other  issues  shall  be 
tried  by  the  court  subject  to  Its  power  (dis- 
cretion) to  submit  the  issues  to  a  jury  or 
direct  a  reference." 

i<^om  a  consideration  of  the  tor^fa^;  ao* 
thorities,  it  is  dear  that  defendant  has  do 
cause  for  complaint  under  its  second  assign- 
ment of  error. 

It  is  next  urged  by  defendant  that 
court  committed  error  In  exfdudiog  material 
and  competent  testimony  offered  by  It  at  the 
trial.  Among  other  things,  defendant  offoed 
to  iMTore  that,  at  the  time  it  purchased  the 
land  from  Silas  London,  It  was  gtvoi  toll  aod 
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completa  poausdon  thereof  and  had  retained 
the  same  from  said  date,  to  wit,  January  6, 
1906,  up  to  Aogast  2,  1909,  the  date  of  the 
second  deed  execoted  by  Silas  London  to  P. 
H.  Stein,  one  of  the  plaintiffs,  and  that  said 
Silas  London  had  not  been  in  possession  of 
said  premises  in  any  manner  for  a  year  next 
preceding  the  bringing  of  this  anit,  nor  had 
he  recelTed  the  rents  and  profits  there&om, 
and  tliat  therefore  the  deed  to  Stein  was 
Told  as  to  defendant  as  being  In  violation  of 
fbe  provisions  of  the  champerty  statote. 
PlaintlfrB,  on  the  other  hand,  contrad  that 
sneh  evidence  is  Incompetent  and  immaterial 
for  that  the  possession  of  defendant,  b^ng 
dependent  npon  a  void  deed,  would  not 
amoont  to  sn  adverse  prasession  of  the  land 
of  the  allottee  upon  the  alienation  of  which 
there  was  restrictions  Imposed  by  the  United 
States,  and  that  no  possession,  however  Ions 
and  hostile  It  might  be  to  the  allottee,  conld 
ripen  Into  a  title,  The  record  discloses  that 
the  plaintiff  Stein  took  his  deed  to  the  land 
in  question  from  the  allottee,  Silas  London, 
on  Angnst  2,  1909,  and  that  plaintiff  Winkler 
took  his  deed  from  Stein  to  an  undivided 
one-half  interest  to  said  land  on  April  80, 
1010.    The  defendant  took  its  deed  to  the 
premises  front'  Silas  London  June  1^  1906, 
and  in  its  answer  and  cross-petitlnon  alleges: 
"^at  after  the  purchase  of  said  land  by  this 
defendant  from  SUas  London  on  June  16, 
1906,  defendant  entered  into  possession  of  the 
same,  and  that  neither  Silas  London  nor  any 
of  his  grantors  (grantees)  were  In  possession 
of  said  land,  nor  any  part  thereof,  nor  of  any 
reversion  or  remainder  thereof,  nor  had  they 
collected  the  rents  or  profits  thereof  at  the 
Ume  of  the  execution  of  the  deed  by  Silas 
London  to  plaintiff  P.  H.  Stein  on  Angnst  2, 
1909,  nor  for  the  space  of  one  year  before 
said  conveyance,  but  that  said  land  was  at 
that  time  held  by  adverse  possession  by  this 
defendant,  by  reason  of  which  plaintiff's  pre- 
tended title  to  same  Is  void." 

[(]  At  the  time  plaintiffs  took  their  deeds 
as  hereinbefore  mentioned,  section  2^,  Rev. 
laws  of  1010  (section  2215,  Comp.  Laws 
1909),  was  in  force  and  effect  In  this  state 
and  is  as  follom:  "Any  person  who  buys  or 
■ells,  or  in  any  manner  jvocares,  or  makes 
or  takes  any  promise  ta  covenant  to  convey 
any  pretended  right  or  title  to  any  lands  or 
tenements,  unless  the  grantor  thereof,  or  the 
Pcnon  making  such  promise  or  covenant  has 
been  in  possesion,  or  he  and  those  by  whom 
lie  claims  have  been  in  possession  of  the  same, 
or  of  the  reversion  and  remainder  thereof, 
or  bare  taken  the  rents  and  profits  thereof 
for  the  space  of  one  year  before  sncfa  grant, 
conveyance,  sale,  promise  or  covenant  made, 
iB  gallty  of  a  misdemeanor."  This  statute 
1>U  been  constmed  by  this  court  in  several 
cases  and  has  been  invariably  sustained.  See 
Martin  v.  Cox  et  al.,  SI  Okl.  543,  122  Pac. 
Sll ;  Powers  et  al.  v.  Van  Dyke  et  al.,  27  OkL 
27,  Ul  Pac.  030^  36  L  a  A.  (N.  S.)  86;  Hus- 


ton T.  Scott  et  at,  20  OU.  142,  94  Pac.  612, 
S5  L.  B.  A.  (N.  S.)  721. 

In  Miliar  v.  Fryer,  3S  Okl.  145,  128  Pac. 
713,  it  was  said  by  Hayes,  CSilef  Justice,  In 
discussing  Martin  v.  Cox  et  aL,  supra:  "In 
this  case  the  court  held  that  the  foregoing 
statute,  making  it  a  misdemeanor  to  buy  or 
sell  any  pretended  right  or  title  to  land, 
where  the  grantor  or  those  by  whom  he 
claims  have  not  been  in  possession  or  taken 
the  rents  and  profits  thereof  for  the  space  of 
one  year  before  sncb  conveyance,  is  declara- 
tory ot  the  common  law,  and  that  a  convey- 
ance made  in  nmtraventlon  thereof  by  the 
rightful  owner  as  against  the  person  holding 
adversely  is  void,  and  that  it  is  not  necessary 
in  Older  that  such  shall  be  the  result  of  the 
statute  thftt  the  person  holding  shall  hold 
under  color  of  title  at  the  time  of  the  con- 
veyance. It  la  snfildent  If  he  was  In  pos- 
sesBltm  adversely  to  plaintiff  and  his  gran- 
tors.*' Continuing  the  court  says:  "Counsel 
for  plaintiff  In  error  contends  that  the  fore- 
going stetnte  does  not  operate  to  render  the 
deed  of  plaintiff  void  for  the  reason  that,  al- 
though defmdant  had  been  In  possession  of 
the  land  for  more  than  one  year  prior  to  the 
conveyance  thereof  to  plaintiff,  defendant 
had  not  been  in  advise  possession  for  such 
period  of  time;  He  contends  that  there  can 
be  no  adverse  possession  of  the  lands  of  an 
allottee  upon  llie  alienation  of  which  there 
are  restrictions  imposed  by  the  federal  gov- 
smment;  that  no  possession,  however  Itaig 
and  hostile  it  may  be  to  the  allottee,  can,  un- 
der the  stetutes  of  Umltatlon,  ripen  Into  title. 
It  is  well  settled  that  there  can  be  no  ad- 
verse possession  against  the  fMeral  govern- 
ment which  can  fbrm  the  basis  of  title  by 
estoppel  or  under  the  statutes  of  llmitetlon; 
and  It  has  been  held  Umt  the  same  rule  ap- 
plies whore  the  lands  involved  are  lands  that 
have  been  allotted  to  Indians  with  restric- 
tions upon  the  alienation  of  title  thereto  by 
the  Indians,  so  long  as  such  restrictions  upon 
alienation  exist  •  •  •  The  common-law 
rule  did  not  require,  nor  does  the  statute 
bere  involved  require,  as  an  element  of  Ite 
violation  that  the  person  in  possession  at  the 
time  of  the  conv^ance  shall  have  been  in  ad- 
verse possession  for  a  period  of  one  year. 
On  the  other  hand,  the  statute  is  violated, 
not  only  if  the  grantor  Is  out  of  possession, 
and  there  is  some  one  in  adverse  possession 
at  the  time  of  the  conveyance,  but  If  the 
grantor  is  In  possession,  but  has  not  been  in 
actual  or  constructive  possession  In  person 
or  by  those  by  whom  be  daims  for  the  pe- 
riod of  one  year,  or  has  taken  the  rents  and 
profits  thereof  for  said  period  of  time.  What- 
ever may  be  the  character  of  the  defendant's 
possession  before  the  removal  of  the  restric- 
tions upon  the  alienation  by  the  allottees  at 
tbe  time  this  conveyance  was  made,  plaintiff 
was  not  in  possession.  Defendant,  then,  was 
In  adverse  possession  under  the  admitted 
fiuts  in  this  record ;  and  by  reason  of  that 
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fact  tbe  deeds  executed  by  the  allottees  to 
plaintiff  coDStitiited  tbe  violation  of  the  stat- 
ute and  are,  as  between  plaintlflF  and  defend- 
ant In  pMsesalon,  void." 

The  foregoing  case  Is  valnable  to  us  in 
this  connection,  not  only  because  it  snstains 
the  champerty  statute,  supra,  but  also  be- 
cause it  holds  that  the  law  applies  where  the 
grantor  Is  "an  allottee  of  the  Chickasaw  and 
Choctaw  Tribes  of  Indians  upon  whose  power 
to  alienate  his  allotment  the  restrictions 
have  been  removed  prior  to  the  time  of  tbe 
execution  of  the  deed  and  where  the  person 
In  possession  originally  obtained  possession 
and  claims  title  to  the  conveyed  premises  by 
virtue  of  a  void  deed  executed  by  the  allottee 
before  the  removal  of  restrictions  upon  his 
power  to  alienate  his  allotted  lands."  This 
anthorl^  Is  conclusive  on  us  and  renders 
further  dlscosslon  of  the  question  involved 
unnecessaiy.  It  follows  that  the  trial  court 
erred  In  refusing  to  permit  defendant  to 
show  that  nether  plaintiffs  nor  their  gran- 
tor had  not  been  in  possession  of  tbe  premis- 
es, or  had  they  collected  the  rents  and  profits 
therefrom  for  a  period  ot  one  year  next  pre- 
cedii^  the  attempted  conv^ance  from  Silas 
London  to  P.  H.  Stein.  There  are  other 
questions  urged  by  defendant  In  its  brief,  but 
it  becomes  unnecessary  to  give  them  consid- 
eration. 

For  tbe  reasons  assigned  Uie  Judgment  of 
the  trial  court  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  grant  a 
new  trial. 

PER  CURIAM.   Adopted  in  whole. 


WOBBBLL  et  bL  V.  FELLOWS. 
(Supreme  Court  of  Oklahoma.   Nov.  18,  1918.) 

fBvlUibtu  by  the  OourtJ 

1.  Affkai.  and  Ebbob  (I  757*>— Bbiet— Rxq- 
uisrrss. 

Rule  26  of  the  Sopreme  Court  (20  Okl. 
xii,  96  Fac.  viii),  which  provides  that  in  aU 
cases,  except  felonies,  the  brief  of  the  plaintifC 
in  error,  in  subatance,  shall  set  forth  the  mate- 
rial parts  of  the  pleadings,  proceediuga,  and 
facta  upon  which  reliance  is  bad  for  reversal,  so 
that  no  examination  of  the  record  itself  need 
be  made  in  said  court,  and  shall  also  contain 
specific&tiona  of  the  errors  complaioed  of,  sep- 
arately set  forth  and  aambered,  w  mandatory; 
and  where  it  Is  not  observed,  and  counsel  for  die 
defendant  In  error  in  his  brief  insists  that  such 
rule  has  not  been  complied  with,  and  the  plain- 
tiff in  error,  making  no  request  for  permiasion 
to  amend  its  brief,  permits  said  cause  to  be  sub- 
mitted with  the  briefs  la  tliat  condition,  the 
alleged  errors  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  &nd 
Error,  Cent.  Dig.  {  3092 ;  Dec.  Dig.  {  757.*] 

2.  Appbal  and  Ebbob  {%  696*)— Case -Made 
— Rbquisites. 

A  case-made  Itself  must  contain  tbe  positive 
averment  by  way  of  recital  that  it  contains  all 
tbe  evidence  submitted  or  introduced  In  tbe  trial 
of  the  case,  and  in  tbe  absence  of  such  recital 
this  court  will  not  review  any  questions  de- 
pending upon  the  facts  for  its  determination, 
(a)  Neither  thv.  certificate  of  counsel  that  the 


case-made  contains  aU  Uie  evidence,  nor  the 
certificate  of  tbe  stenograpber  that  Us  tran- 
script contains  all  tbe  evidence,  being  aDtho^ 
ized  by  law,  can  be  sulistituted  for  the  owtifieate 
hereinabove  mentioned. 

[Ed.  Note.— F(v  ot^  cases,  see  Appeal  aid 
Error,  Cent  Dig.  H  2016,  291T;  Dee.  { 
696.  *! 

8.  Appeal  and  Ebbob  (S  7(K1*)— BaotttD-Iir- 

BTBUOnONS— EVZDBHCB. 

Record  examined,  and  MA  snfficSait  to  m- 
tain  tile  judgment  entered  in  the  court  below. 

[Ed.  Note.— Fw  other  cases,  aee  Appeal  inil 
Error.  Cent  Dig.  H  29S8-SN»t;  Dec:  Dig.  1 
701.*] 

OomndsdonerB'  Optnlni,  Dlvlaloii  Ka  L 
Error  from  Superior  Courts  OazUdd  Coonty: 
Dan  Hurtt,  Judge. 

Action  J.  H.  FellowB  against  Ollie  L. 
Worr^  and  another,  to  recover  damages  Ute 
breach  of  contract  Judgmmt  for  plaintiff, 
and  defendants  brliu;  error.  Affirmed. 

Rush  &  Smith,  of  Enid,  and  W.  K.  Snyder, 
of  Oklahoma  City,  for  plaintiffs  in  error.  B. 
J.  Sturgia,      Enid,  for  d^iendsnt  in  aror. 

ROBERTSON,  a  [1)  The  brief  of  plalnttfT 
in  error  does  not  comply  with  'the  require- 
ments of  rule  25  of  tliis  court  (20  OkL  :di,  95 
Paa  viii).  In  that  it  contains  no  abstract  or 
abridgement  of  the  transcript  setting  forth 
the  material  part  of  the  pleadings,  proceed- 
ings, facts,  and  documents  upon  which  plain- 
tiff in  error  relies,  together  with  sudi  other 
statements  from  the  record  as  are  necessary 
to  a  full  understanding  of  the  questions  pre- 
sented to  this  court  for  decision,  so  that  ex- 
amination of  record  itself  need  not  be  made 
by  this  court  Neither  does  the  brief  con- 
tain any  assignment  or  spedflcatlon  of  error 
complained  of,  separately  set  forth  and  nam- 
bered.  It  is  impossible  to  gather  from  the 
briefs  of  plaintiffs  in  error  just  what  ques- 
tions are  intended  to  be  presented  for  review. 
On  page  16  of  the  original  brief,  it  is  said: 
"l^e  sole  contention  of  the  plalntUEs  in  error 
upon  which  they  rely  for  reversal  of  tbe 
Judgment  of  tlie  trial  court  Is  that,  concedbig 
that  the  finding  of  the  Jury  was  correct  and 
that  the  plaintiffs  in  error  failed  to  Inform 
the  defendant  in  error  of  the  foreclosure  of 
said  mortgage  and  the  sale  of  said  property, 
still  the  plain.tlff  in-error,  Ollie  Worrell,  then 
had  a  right  any  time  prior  to  the  trial  to  ac- 
quire title  to  said  land  and  tender  it  to  tbe 
said  Fellows  under  the  terms  of  their  con- 
tract" '  Tet  notwithstanding  the  absence  of 
an  assignment  or  spedfication  of  errors,  and 
the  foregoing  statement  that  there  is  but  one 
question  in  the  case,  it  appears  that  counsel 
for  plalnUffs  in  aror  ban  argued  sevoal 
different  proposltloDs  upon  which  they  rely 
for  a  reversal,  and  also  oomplaint  tut  Ihe 
refusal  of  the  court  to  sive  certain  Instruc- 
tions. TtM  defendant  In  error  is  here  object- 
ing to  a  consldertttion  of  tlie  qneeUons  in  this 
case  for  various  reasons,  one  of  which  is 
that  plaintiffs  in  error  have  failed  to  comply 
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wltb  the  FeqalremeDts  of  rale  25  of  this 
court,  above  referred  to.  This  objection  Is 
good  and  must  be  snstalned.  It  has  been  fre- 
quently h^d  by  this  court  that  the  failure  of 
Utigauts  to  substantially  comply  with  rule  26. 
Bopra,  relating  to  spedflcations  of  error,  argu- 
ments, and  anthorities,  will  resnlt  In  the  ap- 
peal being  dismissed.  The  original  brief  of 
plaintiffs  in  error  In  this  case  In  no  respect 
compiles  with  the  provisions  of  said  rule, 
lawless  T.  Ktchford,  33  Okl.  633,  126  Pac 
782;  Yanselous  v.  McClellan,  35  Okl.  505,  181 
Pac.  172;  Indiana  lAnd  &  Tmst  Co.  v.  Wld- 
ner,  88  OkL  652,  180  Pac.  531.  The  brief  of 
defendant  in  error  calling  attention  to  this 
defect  ot  the  brief  of  plaintiffs  In  error  was 
Sled  on  August  4, 1918,  and  yet  the  plaintiffs 
In  «Tor  have  made  no  request  for  permission 
to  amend  their  brief,  but  have  permitted  the 
cause  to  be  submitted  with  the  htiefs  in  such 
condition,  and,  on  the  contrary,  have  filed  a 
reply  brief,  attempting  to  Justify  the  short- 
comiiigs  of  the  original  brief.  This  Is  insnffl- 
doit 

In  the  Arkansas  Valley  Nat  Bank  v.  Clark, 
31  Okl.  413,  122  Pac.  136,  it  was  said  by  the 
coort:  "Bale  26  of  the  Supreme  Court  (20 
OU.  xtU.  96  Pac;  vUi),  which  provides  that  in 
all  cases,  exc^  felonies,  the  brief  of  the 
plaintiff  In  error,  in  substance,  shall  set  forth 
the  material  parts  of  the  pleadings,  proceed- 
ings, and  facts  opon  whltdi  reliance  is  had  ftir 
levoaal,  ao  tbat  no  examination  of  the  record 
Itadf  need  be  made  ta  said  court,  and  shall 
also  omtaln  qiedflcationa  of  the  errors  com- 
plained of,  separately  set  forth  and  num- 
bered, is  mandatory ;  and,  wh«re  it  is  not  ob- 
Berred,  and  cotinsel  for  the  d^endant  In 
error  in  his  brief  insists  that  such  rule  has 
not  been  complied  with,  and  the  plaintiff  in 
mor.  making  no  request  for  perndsBlon  to 
ammd  Its  brief,  permits  said  cause  to  be 
Bobmitted  with  tiie  briefs  in  that  condition, 
the  alleged  enois  will  not  be  reviewed."  Tba 
appeal  should,  fbr  the  reasons  above  glren, 
be  dismissed,  but  there  are  other  questions 
nlsed  that  will  render  such  action  nnnecee- 
SBiy. 

[t]  It  appears  that  the  questions  plaintiffs 
In  error  desire  reviewed  require  an  examina- 
tion of  the  evidence  in  this  casft  The  de- 
taidant  In  error  raises  an  objection  to  the 
conaideratlon  of  these  questions,  for  the  rea- 
lm that  the  case-made  contains  no  certificate, 
w  avermmt,  1^  way  ct  redtal,  to  the  effect 
that  it  contains  all  the  evidence  adduced  at 
the  trial,  and  cites  many  cases  from  this 
court  SDstalnlng  that  contention.  The  plain- 
tUb  in  enm  In  their  r^ily  briet  filed  Septem- 
ba  29, 1913,  attempted  to  answer  this  objec* 
tioa  by  showing  that  the  case-made  on  page 
266  cuitalns  a  eerttflcate  signed  by  Geo.  P. 
Rush  and  McEeever  &  Walker,  attorneys  for 
defendant,  which  oertlflcate,  among  other 
tUngs,  recites  that:  'TDie  wlthbi  and  ft>rego* 
lug  case-made  contains  a  full,  true,  and  com- 
plete and  oonect  drpy  of  the  transcript  of 
all  the  proceedings  In  said  cause  above  w- 


titled,  indnding  all  pleadings  filed  and  pro- 
ceedings had,  all  the  evidence  had  and  intro- 
duced," etc. 

The  reply  brief  of  counsel  for  the  defend- 
ant In  error  also  calls  attention  to  the  fact 
that  there  is  in  said  case-made  a  certificate 
by  one  A.  6.  Hugos,  the  official  stenographer 
at  the  trial,  to  the  effect  that  he  was  the 
duly  appointed  and  qualified  court  reporter 
for  said  court,  and  that  he  was  present  and 
reported  and  made  a  full,  true,  and  complete 
and  correct  shorthand  report  and  record  of 
all  the  proceedings  had  In  said  trial  of  said 
cause,  inclndlng  all  evidence,  objections,  ml- 
IngB,  etc.  Attention  Is  also  called  to  the  cer- 
tificate of  the  trial  Judge,  to  the  effect  that 
the  case-made  Is  a  true  and  correct  case- 
made,  etc,  and  further,  on  page  268  ot  the 
case-made,  the  return  ot  the  case-made  by 
Sturgis  &  Manatt,  attorneys  for  the  plalntUTs 
In  errors  In  which  tbey  return  to  the  attor- 
neys for  the  defendant  In  error  the  case-made 
without  suggestions  or  amendment  But  it 
must  be  observed  that  In  this  re&m  they  do 
not  agree  w  st^mlate  that  the  case-made 
contains  the  vriitauio,  or  that  it  Is  a  true 
and  correct  case-made.  Thus  it  la  seen  from 
an  examination  of  the  case-made  that  there 
is  no  compliance  whatever  with  the  rule  that 
requires  the  case-made  to  contain  a  redtal 
to  the  effect  that  It  contains  all  the  evidence 
introduced  at  the  trial  of  the  cause.  This 
is  not  a  new  question  in  this  Jurisdiction, 
and  has  been  passed  upon  frequently  by  this 
court 

Thus  In  Sawyer^AusUn  Lbr.  Co.  v.  Cham^ 
plain  Lbr.  Co.,  16  Okl.  90,  84  Pac.  1093,  it  Is 
said:  "This  question  requires  an  examination 
of  the  evidence.  The  case  purports  to  con- 
tain the  evidence,  but  the  record  contains  no 
recital  or  other  statement  that  It  contains  all 
the  evidence  introduced  In  the  trial  of  the 
cause.  There  is  a  certificate  of  counsel  that 
the  case  contains  all  the  evidence,  also  a  cer- 
tificate of  the  stenographer  that  his  tran- 
script contains  all  the  evidence;  but  neither  of 
these  certificates  are  authorized  or  recog- 
nized. The  case  Itself  must  contain  the  posi- 
tive averment  by  way  of  recital  that  It  docs 
contain  all  the  evidence  submitted  or  intro- 
duced on  the  trial  of  the  cause;  and,  in  the 
absence  of  such  recital,  this  court  will  not 
review  any  questions  depending  upon  the 
facts  for  its  determination." 

This  question  has  been  repeatedly  decided. 
See  Frame  v.  Byel,  14  OkL  536,  79  Pac.  97; 
Board  of  Washita  County  v.  Hubble,  8  Okl. 
169.  66  Pac  1058;  B.,  K.  &  S.  W.  By.  Co.  v. 
Grimes,  38  Kan.  241,  16  Pac  472;  Byan  v. 
Madden,  46  Kan.  245,  26  Pac  ^;  Pelton  v. 
Bauer,  4  Colo.  App.  339,  35  Pac  918;  Eddy 
V.  Weaver,  87  Kan.  540,  15  Pac  492 ;  Hill  v. 
Bank,  42  Kan.  864,  22  Pac.  324.  See,  also, 
in  support  of  this  rule,  Tootle,  Wheeler  & 
Motter  Afflerc  Co.  v.  Floyd,  28  OkL  808,  114 
Pac  259;  Wagner  v.  Settler  Mfg.  Co.,  28  Okl. 
02;  89  Pac.  643;  Crocker  t.  ShamlefTer,  IS 
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Okl.  407.  90  Pac.  106:  BoftM  of  Com'n  D. 
Co.  T.  Wrlgbt.  8  Okl.  190.  57  Pac.  20S. 

It  is  seen  by  the  fOrGgolng  antfaoritlea  that 
none  of  the  certificates  relied  upon  by  plain- 
tiff In  error  are  snffldent,  or  are  anthorlzed 
or  warranted  by  statute,  and  that  the  case- 
made  Is  not  snffldent  under  the  law,  espedal- 
ly  In  the  foce  of  positive  objection  by  the 
defendant  In  error,  to  authorize  this  court 
In  examining  the  evidence. 

[3]  Having  disposed  of  the  foregoing,  It  ap- 
pears that  the  only  thing  In  the  record  that 
we  are  at  liberty  to  examine  is  the  pleadings, 
the  Instructions  of  the  court,  the  verdict  of 
the  Jury,  the  Jndgmoit;  and  the  motion  for 
new  trial.  Without  the  evidence  in  the  rec- 
ord, the  Instmctlons  cannot  be  examined,  and 
the  presumption  necessarily  follows  that  the 
Instructions  were  fully  authorized  and  war- 
ranted by  the  evidence  introduced.  An  ex- 
amlnatlon  of  the  record  proper  shows  that 
the  court  had  jurisdiction  of  the  parties  and 
the  snbject-matter ;  that  the  issues  were 
properly  submitted  to  the  jury,  and  the  ver- 
dict returned  was  within  the  IssueB ;  that 
the  Judgment  ottered  on  the  verdict  was  au- 
thorized by  the  pleadings  and  seems  to  be 
r^ular  in  every  respect.  It  ftdlows,  there- 
fore, that  the  judgment  of  the  superior  court 
«t  Garfield  county  should  be  affirmed. 

PER  CURIAM.  'Adopted  In  whole. 


SHULER  et  al.  t.  COLLINS. 
iSopreme  Court  at  Oklahoma.   Nov.  18,  lAlS.) 

(a»ttahu»  by  ffee  Courts 

1.  TEIAX    (g  252*)— InSTBUOTION— BVIDERCB. 

It  is  not  error  to  refuse  an  instruction 
based  upon  a  state  of  facts,  to  support  whidi 
there  is  do  evidence. 

[Ed.  Note.— For  otiier  cases,  see  Trial,  Oent. 
Dis.  {S  S05.  69&-612;   Dec  Dig.  |  252.*] 

2.  Affbaz,  and  Ebbob  (H  263,  292,  601*>— 

PbESENTATION  BEIAW— InSTBUOTIONS. 

This  court  will  not  review  an  instruction 
given  on  the  trial  of  a  cause,  unless  the  in- 
Btnictioii  is  excepted  to  at  the  trial,  and  ex- 
ception made  to  appear  of  record,  and  the  ob- 
jection pointed  out  in  the  trial  court  motion 
for  new  trlaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sfi  1516-1523,  1^5-15:12, 
1697-1699,  2300-2S0&;  Dec.  Dig.  H  263,  292^ 

S.  Appeal  and  Ebbok  (|  768*)— Bbibf^ut- 

FICIBRCT. 

Where  a  party  is  content  to  merely  set  out 
in  his  brief  an  Instruction  complained  oC  and 
states  that  he  complains  thereof  as  prejudicial 

error,  without^  attempting  to  point  out  what 
parts  of  said  instruction  are  erroneous,  or  where- 
in it  does  not  correctly  state  the  law,  and  with- 
out supporting  his  contention  either  with  argu- 
ment or  with  tbe  citation  of  authoriti^,  such 
assignment  of  error  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3093;   Dec  Dig.  S  758.'J 


4.  Appeal  and  Ebboe  (|  171*>— Ohaitge  or 
Theobt. 

Where  a  party  tries  hia  caae  upon  one 
theory  in  the  trial  court,  he  will  not  lie  per- 
mitted In  this  court  to  change  &ont  and  try  to 
prevail  upon  another  theory,  not  presented  in 
the  trial  court 

[Ed.  Note.— For  other  cues,  see  Appeal  and 
Error,  Gent  Dlg._H  10S3-1063,  1061^^1007, 
1161-1165;  Dec  I»g.  I  171.*] 

Error  from  Superior  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  James  S.  Collins  against  C.  E. 
Sbuler  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed  In 
part,  and  reversed  in  part 

Glint  C.  Stelnberger  and  Griffith  &  Pridi- 
ard.  all  of  Oklahoma  City,  for  plaintiffs  hi 
error.  Carlisle  &  Edwards,  of  Oklahoma 
City,  for  defendant  in  error. 

HAYES,  C.  J.  Defendant  In  error,  herein- 
after called  plaintiff,  brought  this  action  in 
the  court  below  to  recover  damages  for  frand, 
and  deceit  alleged  to  have  been  practiced  oi>- 
on  him  by  the  defendants  in  error,  whereby 
he  was  induced  to  exchange  a  quarter  section 
of  land  located  in  Roger  Mills  county  in  ibis 
state  for  a  tract  of  land  located  In  Wiif^t 
county.  Mo. 

There  la  evidence  in  the  record  to  establlsli 
that  on  the  8th  day  of  January,  1010,  plain- 
tiff was  the  owner  of  a  certain  quarter  sec- 
tion of  land  located  In  R<«er  Mills  county  in 
thia  state.  On  that  date  he  entered  into  an 
agreement  with  plaintiff  in  error,  C.  B.  Shn- 
ler,  whereby  he  agreed  to  convey  to  said 
Shuler  sold  tract  of  land  for  a  certain  quar- 
ter section  of  land  located  in  Wright  coon- 
ty,  Mo.,  and  further  to  assume  an  Incum- 
brance on  the  land  In  BUssonii  in  the  amount 
of  f200,  and  to  pay  to  Shuler  $50  in  cash. 
The  deeds  were  executed  and  delivered  in 
accordance  with  said  agreement  The  evi- 
dence establishes  that  the  conveyance  made 
by  plaintiff  of  bis  land  was  procured  opon 
the  repr^entatlons  of  said  Shuler  that  Ms 
farm  in  Missouri  consisted  of  80  acres,  tvo 
miles  from  the  town  of  Mansfield,  all  tillable, 
fenced,  and  cross-fenced,  seven  room  bouse, 
barn,  dder  mill,  good  well,  18  acres  in  oi^ 
chard,  fenced  with  woven  wire.  The  evi- 
dence establishes  that  all  these  representa- 
tions were  fiilse;  that  the  land  was  located 
30  miles  from  Maiufield;  that  none  of  tbe 
same  was  tillable,  or  fenced,  or  cross-feQced; 
that  it  had  no  improvements  thereon  what- 
ever, but  was  a  waste  piece  of  land,  of  ex- 
tremely poor  soil;  that  It  had  never  been 
under  cultivation,  and  was  worthless,  and 
could  not  be  used  for  any  useful  purpose. 
Plaintiff,  prior  to  the  execution  of  the  deeds, 
had  never  seen  the  property  In  Missouri,  and 
ShuTer  had  never  seen  plaintiff's  property. 
Each  relied  upon  the  rqtresentatlonB  of  the 
other  in  making  the  exchange.  After  the  ex- 
change had  been  made,  plaintiff  visited  Mis- 
souri, and  discovered  the  fraud  that  had  been 
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practiced  uvan  Vim,  and  tendered  to  Binder 
s  deed,  reeonreylns  to  blm  the  propwtjr  re- 
ceived by  plaintiff  from  Stauler,  and  demand- 
ed tbat  Shnler  reconvey  to  talm  the  farm  be 
recdved  from  i^ntlff,  which  Shnler  refused 
to  do,  and  thereafter  he  sold  and  oonTeyed 
tbe  land  to  another  person,  and  Is  therefore 
In  no  position  to  restore  said  land  to  plain- 
tiff. 

In  one  of  these  aasignments  of  error,  plain- 
tiffs In  enor  complain  that  their  motion  for 
ti  directed  verdict  In  their  favor  should  have 
been  sustained,  and  that  the  verdict  Is  con- 
trary to  tbe  evidence.  We  have  examined 
the  record  carefully,  and  find  tiiat  as  to 
plaintifF  la  error,  C.  JH.  Shuler,  this  contention 
is  without  merit.  It  Is  true  that  Shuler  tes- 
tified that  before  the  trade  was  consummated 
between  blm  and  plalntllt  he  Informed  plain- 
tiff that  ^  never  seen  the  land  In  Mis- 
souri; and  that  all  his  information  relative 
thereto  bad  been  rec^ved  from  one  Tmitt, 
the  real  estate  agent  through  whom  be  (Shu- 
kx)  had  acquired  the  land,  and  that  he  ad- 
vised plaintiff  that  before  be  made  the  trade, 
plaintllf  should  go  to  Missouri  and  inspect 
the  land,  and  In  this  evidence  he  Is  corrol>- 
orated  by  the  testimony  of  his  wife;  but 
plaintlfr,  on  the  other  hand,  testified  that 
these  statements  by  Shuler  were  not  made 
by  him  unttl  after  the  trade  bad  been  con- 
summated, and  that  he  relied  wholly  upon 
the  representations  of  Shuler  as  to  the  kind, 
character,  and  location  of  the  land,  and  was 
Induced  by  his  false  representations  relative 
thereto  to  malEe  the  conveyance  to  him  that 
be  did. 

The  .trial  court,  in  an  instruction  to  which 
Bo  exception  was '  talccai,  submitted  to  tbe 
Jury  that,  if  they  found  before  tbe  trade  was 
consummated  Shnler  advised  plaintiff  that  he 
had  never  seen  the  land  and  knew  nothing 
of  it,  except  as  he  bad  been  informed  by 
others,  and  gave  to  plaintiff  tbe  source  of  his 
Information,  then  the  verdict  should  be  for 
plaintUTs  In  error.  Under  the  conflict  In  tbe 
cTldeace,  the  court  properly  submitted  this  is- 
me  to  the  Jury  as  to  C  B.  Shuler;  but  a 
carefDl  examination  of  tbe  record  foils  to 
disclose  that  plaintiff  In  error,  Emma  B. 
Shnler.  ever  made  any  representations  about 
the  land  for  which  plaintiff  traded,  or  that 
plaiatifl  was  in  any  manner  induced  by  any 
repr^entatlon  of  hers  to  make  the  trade. 
She  had  no  interest  In  the  land  conveyed  by 
ber  husband,  and  received  no  part  of  the  land 
coQTeyed  by  plaintiff  to  her  husband.  We 
<aU  to  And  any  evidence  in  the  record  that 
^Qld  support  a  verdict  against  her  In  favor 
of  plaintiff  for  any  damages,  and  the  Jndg- 
Bwnt  as  to  her  should,  for  this  reason,  be 
reversed. 

II]  Plaintiff  in  error  requested  tbe  court  to 
lutmet  the  Jury  that  If  they  beUeved  from 
the  evidence  that  the  farm  in  Roger  Mills 
nmnty  was  of  no  more  value  and  was  equal 
to  the  value  of  the  farm  in  Wright  county, 
Uo.,  tlien  their  verdict  should  be  tor  tbe  de- 


fendants.  Tbe  court  properly  refused  to  ^ve 
this  instruction,  for  the  reason  that  there 
Is  no  evidence  In  the  recMd  to  which  it  could 
apply.  There  is  considerable  evidence  as  to 
the  value  of  tbe  farm  in  Roger  Mills  coun^ 
conveyed  by  plaintiff,  but  the  only  evi- 
dence as  to  the  value  of  the  Wright  county 
farm  ctmveyed  by  Shuler  is  that  it  Is  worth- 
less. It  is  not  error  to  refuse  an  instruc- 
tion, based  upon  a  state  of  facts  to  support 
which  there  is  no  evidence^  Kingfisher  v.  Al- 
tizer,  13  Okl.  121,  74  Pa&  107. 

[2]  Upcoi  the  authority  of  Howe  et  aL  v. 
Martin  et  al.,  23  Okl.  661,  102  Pac  128,  ISS 
Am.  St  Rep.  840,  plaintiffs  in  error,  com- 
plain that  tbe  trial  court  committed  error  In 
Its  instructions  to  tbe  Jury  upon  tbe  measure 
of  plaintiff's  damages,  In  that  tbe  Jury  was 
Instructed  that  if  they  found  for  the  plain- 
tiff, they  would  then  assess  his  damages  at 
an  amount  equal  to  the  value  of  his  farm  in 
RogOT  Mills  county  at  the  time  of  such 
transfer;  bat  It  does  not  appear  that  any 
objection  or  exception  was  taken  to  this  ifl- 
structlon.  Before  an  Instruction  of  tbe  trial 
court  can  be  presented  to  this  court  for  re- 
view on  appeal,  exceptitms  to  the  giving 
thereof  must  be  taken  In  the  trial  court  at 
the  time  It  was  g^vea,  and  such  exceptions 
saved  by  a  motion  for  a  new  trial.  In  which 
such  alleged  error  is  assigned  as  a  ground 
for  a  new  trial.  Dnnlap  v.  Flowers,  21 
Old.  000,  96  Pft&  64S;  Boyd  et  aL  v.  Bryan, 
11  OkL  56.  60  Pac.  04a 

[8]  By  several  other  asslgnmentB,  plaln- 
tifts  in  error  complain  of  the  court's  refusal 
to  give  Inptrnctltms  requested  by  them,  or  ot 
the  giving  of  InstmcUons  to  Which  they  ex- 
cepted; but  they  have  beea  content  in  thdr 
brief  merdy  to  set  out  such  Instructions  and 
state  that  they  complain  thereof  as  prejudi- 
cial error,  without  attempting  to  point  out 
what  parts  of  said  Instructions  are  errone- 
ous, or  wherein  they  do  not  correctly  state 
the  law,  and  wltiiout  supporting  their  conten- 
tion with  either  argument  or  citation  of  au- 
thorities. These  assignments,  therefore,  will 
not  be  considered.  Boyd  v.  Bryan,  11  Okl. 
56.  65  Pac.  040. 

Plaintiff  was  permitted  to  testify  that 
shortly  after  the  trade  was  made  be  made  a 
trip  to  Missouri  to  Inspect  the  land,  and  that 
tbe  expense  of  such  trip  was  ^iS.  It  Is  In- 
sisted that  the  introduction  of  this  evidence 
was  error,  for  tbe  reason  that  such  expense 
constitutes  no  element  of  plaintUTs  dam- 
ages. Assuming,  without  deciding,  that  this 
evidence  was  inadmissible,  no  prejudicial  er- 
ror could  have  resulted,  for  the  reason  that 
the  court,  by  its  Instructions,  limited  plaln- 
tifTs  damages  to  the  value  of  hla  fhrm  at  the 
time  the  exchange  was  made. 

Complaint  Is  made  of  the  admission  of 
other  testimony,  and  of  the  rejection  of 
certain  testimony ;  but  it  appears  that  these 
contentions  are  either  without  any  merit,  or 
that  they  were  without  prejudice  to  tbe  sub- 
stantial rights  of  plaintiffs  la  error. 
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[43  Nor  can  tbelr  contention  that  the  rer- 
dlct  Is  exceaalTe  be  sustained.  This  con- 
tention they  make  npon  the  ground  that  there 
was  no  evidence  to  show  what  the  Talue  of 
the  farm  in  Missouri  would  have  been,  If  it 
bad  been  as  represented  by  Shuler,  at  the 
time  the  exchange  was  made,  but  the  case 
was  not  submitted  to  the  jury  upon  the 
theory  that  the  measure  of  plaintlfTs  dam- 
ages was  the  difference  betwe^  the  value  of 
the  Missouri  farm  and  what  its  value  would 
have  been  In  the  condition  It  was  represented 
to  be  by  Shuler,  but  upon  the  theory  that 
the  measure  of  his  damages  was  the  value 
of  plaintiff's  farm  in  Roger  Mills  county ;  and 
no  objection  was  made  to  the  instruction  sub- 
mitting the  case  upon  this  theory,  and  thete 
Is  ample  evidence  to  support  the  verdict  In 
the  amount  of  damages  assessed  upon  this 
theory,  for  the  evidence  as  to  the  value  of 
plaintlfTs  farm  in  Boger  Mills  county  varies 
from  ¥2,000  to  $3,000.  Plaintiff  in  error 
cannot  stand  by  and  permit  his  case  to  be 
submitted  to  the  }ury  upon  one  theory  with- 
out objection,  and  then,  after  the  verdict  and 
Judgment  of  the  trial  court  has  gone  against 
liim,  try  to  prevail  on  a  different  theory  in 
this  court  Harris  v.  First  Nat  Bank  of 
Bokchlto,  21  Okl.  189,  95  Pac.  781;  Border 
V.  Carrabine,  24  Ok).  609.  104  Pac.  908; 
Duffey  V.  Sdentlflc  Amer.  ComplL  Vejft.,  80 
Okl.  742.  120  Paa  1068. 

Finding  no  error  In  the  record  reqnlilzig  a 
revoBal  of  the  cause  as  to  plaintiff  In  eaot 
O.  B.  Sbulw,  the  Judgment  of  the  trial 
eourtastohlmlsafflxmed;  bat  the  Judgment 
as  to  plaintiff  In  error  Emma  E.  Kiuler  is 
reversed.  AU  the  Justices,  except  WIL- 
LIAMS, J.,  not  partidpattng,  concur. 


COOD7  V.  GOODY  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  1^  1918.) 

(Syllahut      the  Court.) 

1.  Appeal  and  Ebbob  <§  917*)— Buuno  on 

DEUUBBEB— PBEStnCPTZON. 

Where  the  two  defendants  in  an  action 
file  separate  demnrrers  to  a  petition,  charging 
(1)  a  miajomder  of  causes  of  action,  (2)  that 
the  t>etition  failed  to  etate  facts  sufficient  to 
constitute  a  cause  of  action  against  tbe  demur- 
rant and  tbe  court  sustains  the  demurrer  gen- 
erally, and  the  record  beins  silent  as  to  the 
ground  or  grounds  of  the  decision,  it  will  be 
presumed  that  the  demurrer  was  sustained  upon 
the  latter  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3706-3709;  Dec  Dig.  | 
917.*] 

2.  Pleading  (|  64*)  —  Deucbkeb  —  MisJOiK- 

DEB. 

The  test  of  whether  there  Is  more  than  one 
cause  of  action  stated  or  attempted  to  be  stated 
in  a  petition  in  a  salt  in  equity  is  whether 
there  is  more  than  one  primary  right  sought 
to  be  enforced  or  one  subject  of  controversy 
presented  for  adjudication.  If  there  is,  the 
pleading  is  demurrable. 

[Eld.  Note.— For  other  cases,  see  Pleading, 
Cent  Di(t.  §S  134-137;  Dec.  Dig.  (  64.«1 


8.  Plxadxno  d  204*)— Deicoukb. 

Where  a  general  demurrer  is  filed  to  a  pe- 
tition as  a  whole,  if  any  paragraph  of  the  plead- 
ing  is  good  and  states  a  cause  of  actitot,  a  de- 
murrer should  be  overruled. 

[I^d.  Note.— For  other  caiee,  see  Pleading, 
Gent  Dig.  »  486-490;  DecTDig.  |  201.*] 

4.  Deeds  (I  68*)— Absent— ImoxioAiioir. 

A  deed,  executed  by  a  person  so  destltate 
of  reaaon  as  not  to  know  the  nature  or  conse- 
quences of  his  act  though  his  Incompetencj  be 
produced  by  intoxication,  is  voidable  and  may 
be  avoided  by  himself,  though  the  Intoxication 
was  volnntaj^  and  not  produced  by  tbe  dtctim- 
vention  of  tbe  other  party. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cott 
Dig.  II  149-206;  Dec.  Di87|  68.*] 

6.  Indians  ({  IS*)— DiaanmiiAErcB  or  Con- 

TBACT— iNABXLmr  TO  BBSTOBB  OONBIDBU- 

TION. 

In  a  salt  in  equity  brought  by  a  Cherokee 
Indian,  immediately  npon  attaining  his  majtn^ 
ity,  to  cancel  certain  leases  and  a  mortgage 
given  by  him  during  minority  on  his  allotted 
lands,  a  petition  which  charged  that  all  of  tbe 
money  paid  him  on  account  thereof  during  bis 
minority  had  been  spent  and  squandered  prior 
to  attaining  his  majwify  sufficiently  ezcusea 
failure  of  an  offer  to  return  the  eonrid^tion 
received. 

[Ed.  Note.— For  other  cases,  see  Indiana 
Cent  Dig.  H  17,  29,  34,  St-U;  Dea  Dig:  I 
15.*] 

Commlsdoners*  Opinion,  Division  No.  L 
Error  from  District  Court,  WasblngtoB 
County;  Jobn  J.  Shea,  Judge. 

Action  by  Edward  Ooody  against  D.  B. 
Coody  and  another.  From  a  Judgment  soa- 
talnlng  a  demurrer  to  plaintlfTs  amended  pe- 
tition, plaintiff  brings  error.  Reversed  uid 
remanded. 

HaskeU  B.  Talley,  of  Tulsa,  for  plalntlfl  hi 
error.  P.  3.  Carey  and  W.  O.  FranhUn,  both 
of  Muskogee,  for  defendants  In  error. 

SHARP,  G.  On  September  18.  1009,  plain- 
tiff in  error,  plaintiff  below,  broo^t  salt  in 
the  district  court  of  Washington  county 
against  defendants  In  error,  defendants  be- 
low, seeking  the  cancellation  of  certain  leas- 
es, a  mortgage,  and  a  deed  on  lands  In  said 
county  theretofore  owned  by  Mm.  It  ap- 
pears from  the  petition:  That  plaintiff  was 
a  one-fourth  blood  Cherokee  dttzen,  and  the 
lands  covered  by  the  Instruments  sought  to 
be  canceled  constituted  his  allotment  of  lands 
In  the  Cherokee  Nation.  That  at  all  times 
prior  to  August  31.  1909,  plaintiff  was  a  mi- 
nor, under  the  age  of  21  years,  and  was  poorly 
educated,  being  scarcely  able  to  read  and 
write  the  English  language,  and  totally  Igno- 
rant and  inexperienced  in  business  affairs. 
That  he  had  executed  Instruments  affecttng 
said  lands  as  follows:  Oil  and  gas  lease  dur- 
ing the  month  of  January,  1909,  to  the  de- 
fendant D.  R.  Coody ; '  mortgage  to  def^dant 
O'Kelffe  during  the  month  of  March,  1909; 
oU  and  gas  mining  lease  also  to  the  defend- 
ant O'Kelffe  during  the  same  month;  oil  and 
gas  mining  lease  during  the  month  of  Uay, 
1909,  to  the  defendant  O'Eeiffe ;  and  warran- 
ty deed  August  31,  1909,  to  the  det^idant 


•F*r  othMT  casM  see  sun*  topic  and  section  KUHBEB  tit  0«o.  Dig.  ft  Am.  Dig.  Key-No.  SertM  ft  Rq>*r  ladam 
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0*KeUre.  That  during  the  month  of  March, 
1900,  the  oU  and  gas  lease,  ezecnted  to  de- 
fendant CkK>dy,  was  by  him  assigned  to  the 
defendant  O'E^e,  and  that  all  of  said  in- 
strnmenta  had  been  recorded  In  the  office  of 
the  register  of  deeds  for  Wadiington  county. 
That  the  total  consideration  received  by  him 
on  account  of  the  said  eereral  instruments 
did  not  exceed  the  sum  of  $400,  $76  of  which 
mia  ];>aid  at  the  time  of  the  execatlon  of  the 
warranty  deed. 

Various  grounds  for  setting  aside  the  satd 
InstrumentB  are  charged  in  the  amended  peti- 
tion, among  which  are:  (1)  Legal  disability 
of  Infancy  at  the  time  of  the  execution  of 
said  isstrumenta,  except  that  of  August  31, 
1909;  (2)  that,  at  the  time  aU  of  said  in- 
stmments  were  executed,  plaiutlft  was  under 
the  Influence  of  intoxicants  and  wholly  un- 
able to  transact  tnislneas  and  understand  the 
nature  of  the  Instruments  signed ;  (8)  undue 
influCTce  practiced  upon  him  by  a  Itlnsman 


and  confidential  adviser,  the  defendant  D.  R. 
Coody;  (4)  conspiracy  to  defraud;  (5)  du- 
ress; (6)  inadequacy  of  consideraQon.  To 
tbe  petition  as  am«ided  the  defendants  filed 
their  separate  demurrers,  each  upon  the  same 
grounds,  namely:  (1)  That  the  petition  did 
not  state  facts  sufBdent  to  constitute  a  cause 
of  action  against  tbe  demurring  defendant; 
(2)  that  several  canws  of  action  vren  lm> 
properly  Joined. 

[1]  These  demurrers  were  sustained,  but 
upon  what  ground  the  Journal  entry  does  not 
show.  Had  the  court  sustained  them  upon 
the  ground  of  misjoinder  of  caases  of  action. 
It  would  have  been  its  duty  to  so  state  at  the 
tine  In  order  to  afford  plaintUf  an  opportuni- 
ty to  move  to  be  allowed  to  file  separate 
petitions,  each  to  include  such  of  said  causes 
of  action  as  might  have  been  Joined,  and  bad 
tiiem  each  docketed  pursuant  to  section  4743, 
Rev.  Laws  1910.  Weber  v.  Dillon,  7  OH.  568, 
54  Pac.  894;  Ooldsborough  v.  Hewitt,  23  Okl. 
66,  90  Pac.  007;  Owen  et  al.  v.  aty  of  Tulsa 
et  al,  27  Okl.  264,  111  Pac  320.  As  the 
court  made  no  such  Indication,  and  counsel 
were  therefore  afTorded  no  opportunity.  It  Is 
but  tair  to  presume  that  the  court  sustained 
the  demurrer  upon  the  ground  that  the  peti- 
tion failed  to  state  a  cause  of  action. 

[Z]  In  passing,  however,  we  may  say  that 
It  has  been  said  upon  high  authority  (Ab- 
bott's Trial  Briet  Pleadings,  pp.  739,  740) 
that  the  test  of  whether  there  is  more  than 
one  cause  of  action  stated  or  attempted  to 
be  stated  in  a  petition  in  a  suit  in  equtt?  is 
whether  there  Is  more  than  one  primary 
right  sought  to  be  enforced  or  one  subject  of 
controv^y  presented  for  adjudication.  If 
there  is,  the  pleading  is  demurrable^  Our 
statute  (section  4738,  Rev.  Laws  1910),  pro- 
^des  for  the  uniting  of  several  causes  of  ac- 
tion In  the  same  petition,  whether  they  be 
BQcb  as  have  heretofore  been  denominated 
'esal  or  equitable,  or  both,  where  they  all 
>riBe  out  Df  one  of  the  classes  therein  named. 
Under  tlito  provision  of  tbe  atatat^  dalma 


affecting  several  defe&dants,  sach  as  might 
have  been  brought  within  the.  compass  of  a 
aln^e  suit  In  equity,  may  be  r^rded  as  one 
cause  of  action ;  and  in  such  eults,  therefor^ 
equitable  rules  as  to  the  Joinder  of  parties 
defendant  are  still  applicable. 

[S]  The  second  ground  of  demurrer  being 
general,  no  attempt  being  made  to  specif 
distinctly  tbe  grounds  of  objection  urged  to 
the  petition,  if  there  is  one  paragraph  In  the 
petition  which  states  a  cause  of  action,  such 
demurrer  must  be  overruled.  Hanenkratt  v. 
HamU,  10  Okl.  219,  61  Pac.  1050;  Berry  v. 
Oelser  Mfg.  Co.,  15  Okl.  864,  85  Pac.  699; 
Cockrell  v.'Schmitt,  20  Okl.  207,  97  Pac.  521, 
129  Am.  St.  Rep.  737 ;  Emmeraon  v.  Botkin, 
26  Okl.  218,  100  Pac.  631,  20  L.  R.  A.  (N.  S.) 
786,  138  Am.  St  Rep.  053.  The  amended  pe- 
tition charges  that  the  defendants,  acting  to- 
gether, wrongfully  conspired  to  cheat  and  de- 
fraud plaintiff  of  bis  land,  and  that  the  said 
deed  of  August  31,  1900,  was  the  final  con- 
summation of  a  scheme  theretofore  entered 
Into  by  said  defendants  at  and  during  the 
time  said  leases  and  the  said  mortgage  were 
taken,  and  that,  at  the  time  all  of  said  Instru- 
ments were  made,  the  plaintiff  was  under  the 
influence  of  intoxicants  and  wholly  unable  to 
transact  business  and  understand  the  nature 
of  the  Instruments  by  him  signed. 

[4]  Without  passing  upon  the  sufficiency  of 
the  petition  as  to  the  other  grounds  upon 
which  relief  was  sought,  we  think  the  court 
erred  in  sustaining  the  defendants'  demur- 
rers, for  \£,  at  the  time  the  deed  of  August 
31, 1000,  was  executed,  plaintiff  was  so  under 
the  influence  of  intoxicants  as  to  be  wholly 
unable  to  transact  business  and  to  under- 
stand the  nature  of  the  deed  which  he  sign- 
ed, he  may  plead  bis  disability  from  such 
drunkenness  in  an  action  to  cancel  the  deed. 
Intoxication  which  is  absolute  and  complete^ 
so  that  the  party  is  for  the  time  entirely 
deprived  of  the  use  of  his  reason  and  is 
wholly  unable  to  comprehend  the  nature  of 
the  transaction  and  of  his  own  acts.  Is  a 
sufficient  ground  for  setting  aside  or  grant- 
ing other  appropriate  affirmative  relief 
against  a  conveyance  or  contract  made  while 
in  that  condition,  even  in  the  absence  of 
fraud,  procuremoit,  or  undue  advantage  by 
the  other  party.  Pomeroy's  Bqnity  Jurispru- 
dence, {  049.  The  following  texts  announce 
the  rule  applicable  to  the  question  presented 
by  the  demurrer:  Story  on  Contracts,  p.  15: 
"Drunkenness  must  be  such  as  to  Incapacitate 
the  party  from  tbe  proper  exercise  of  his 
Judgment  and  prevent  him  from  understand- 
ing his  contract"  Clark  on  Contracts,  pp. 
274,  2TO:  "A  contract  made  by  a  person 
while  he  is  80  drunk  as  to  be  incapable  of 
understanding  its  nature  and  effect  is  void- 
able, •  *  •  (but  his  intoxication)  must 
be  so  excessive  as  to  render  him  incapable 
of  knowing  what  he  Is  doing."  In  Bishop  on 
Contracts,  fiS  080,  081,  it  Is  said:  "Intoxica- 
tion so  deep  as  to  take  away  the  agreeing 
mind     other  word^  to  dligniillfy  th«  mind 
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to  comprehend  the  subject  of  the  contract 
and  Its  nataie  and  probable  conaequencee) 
bnpaln  such  contract,  If  made  while  It  laats, 
the  same  as  Insanity.  To  have  this  diect,  It 
must  render  the  parly  non  compos  moitls 
for  the  action."  Anson  on  Contracts,  p.  160: 
'The  contract  of  a  *   *   *  drunken  per- 
son Is  voidable,  at  his  tqitlon.  If  It  can  be 
shown  that  at  the  time  of  making  the  con- 
tract he  was  absolutely  IncapAble  of  under- 
standing what  he  was  doing."   1  Benjamin  ' 
on  Sales,  I  80:  "A  drunkard,  when  In  a  state  < 
of  complete  IntoxlcaUon,  so  as  not  to  know  j 
what  he  Is  doing,  has  no  capadty  to  con-  ' 
tract"    In  1  Pothler,  Obligations  on  Con- ; 
tracts,  49:  "It  is  evident  that  drunkenness, , 
when  it  goes  so  &r  as  to  absohitely  destrt^ 
the  reason,  renders  a  person  In  tids  state,  so  , 
long  as  It  continues.  Incapable  of  contracting, ' 
since  it  renders  him  Incapable  of  consent" ; 
11  A.  A  B.  Enc.  Jj.  p.  773:  "An  express  con- : 
tract*  entered  into  when  the  obligor  Is  In  a  ' 
state  of  intoxication,  so  as  to  deprive  him  of 
the  exerdae  of  his  understanding^  is  void- ' 
able.**  I 
The  early  law,  as  well  as  the  modern  rule 
of  decision,  with  the  reason  for  tlie  change,  Is 
perhaps  nowhere'  better  expressed  Umn  In 
Cameron-Barkley  Co.  v.  Thornton  Light  & 
Power  Co.,  138  N.  a  365,  60  8.  a  605.  107 
Am.  St  Rep.  532,  from  wblch  we  quote  at 
length.     "The  question  presented  for  our 
consideration  arises-  upon  an  exception  to  the 
chaise  of  the  court  regarding  the  drunken- 
'ness  of  the  plaliitlfTs  agent  and  its  suf- 
ficiency to  avoid  the  contract.   It  Is  heJd.by 
some  authorities  to  be  a  principle  of  the  j 
common  law  that  every  contract  which  a 
man  non  compos  mentis  makes,  Is  avoidable,  [ 
and  yet  shall  not  be  avoided  by  himself,  be- 
cause it  is  a  maxim  In  law  that  no  man  of  ; 
fnll  age  shall  be,  In  any  plea  to  be  pleaded  by 
himself,  received  by  the  law  to  stultify  him- ' 
self  and  to  set  up  his  own  disability  In  avoid- 1 
ance  of  hie  acts.   Beverly's  Case,  4  Rep.  123. ' 
And  Coke,  as  appeal^  In  his  Institutes,  was 
of  the  same  oi^nion:    'As  for  a  drunkard 
who  Is  voluntarius  dEemon,  he  hath  (as  hath 
been  said)  no  privilege  thereby,  but  what 
hurt  or  Ul  soever  he  doth,  bis  drunkenness 
doth  aggravate  it.*   Coke  on  Littleton,  247a. 
But  Blackstone  observes  that  this  doctrine 
sprung  from  loose  authorities  and  he  evi- 
dently agrees  with  ntzberbert  who  rejects 
the  maxim  as  being  contrary  to  reason.  2 
Blackstone's  Commentaries,  291.  Whatever 
was  the  true  principle  of  the  common  law 
as  anciently  understood,  there  can  be  no 
doubt  that  since  the  reign  of  Edward  III,  if 
not  since  the  time  of  Edward  I,  It  has  been 
settled  according  to  the  dictates  of  good 
sense  and  common  Justice  that  a  contract 
made  by  a  person  so  destitute  of  reason  as 
not  to  know  the  nature  and  consequences  of 
Us  contract,  though  his  incompetence  be  pro- 
duced by  Intoxication,  Is  void,  and  even 
though  his  condition  wns  cmiped  by  his  vol- 
untary- act  uuU  nut  pruiured  through  the  dr- 


camventlon  of  fbe  otbef  paits^  Ven  Im- 
becility of  mind  Is  not  sufltdent  as  a  ground 
for  avoiding  the  contract  when  there  is  not 
an  essential  privation  of  the  reasoning  facul- 
ties or  an  incapacity  of  understaiullng.  2 
Kent's  Oommoitailes,  451.  This  conit  has 
adopted  Coke's  definition  that  a  pers(m  has 
sufficient  mental  capad^  to  make  a  contract 
if  he  knows  what  he  la  about  Ifofflt  v. 
Wlttaerqioon,  82  N.  C.  185;  Paine  t.  Roberts, 
82  N.  a  461.  And  it  has  been  held  not  error 
to  charge  that  the  measure  of  capadty  ia  the 
aUUty  to  understand  the  nature  of  OtB  act 
lu  which  he  is  engaged  and  its  full  extent 
and  effect  Gomelins  r.  Cranelios,  52  N.  C 
SOS.  The  doctrine  tibut  a  party  may  plead 
his  own  disability  to  defeat  the  alleged  eon- 
tract  arises  out  of  the  rery  nature  of  a  cod- 
tract  which  requires  that  the  mlnda  of  the 
parties  should  meet  to  a  common  latent, 
and,  if  one  of  them  has  not  the  agreeing 
mind,'  tbB  otmtract  cannot  be  formed.  In 
Hawkins  t.  Bone,  4  Fost  A  F.  811»  Chief 
Baron  Pollock,  said:  'But  the  law  ot  Bug- 
land  is  that  a  man  is  not  liable  m  a  contract 
alleged  to  luve  been  made  by  Urn  la  a  state 
in  which  be  was  not  really  capable  of  oaa- 
fcractljig.  A  contract  Involves  a  mntaal 
agreement  of  two  minds,  and,  if  a  man  has 
no  ndnd  to  agree,  be  cannot  make  a  vaHd 
contract' — and  the  question  at  last  is 
whether  be  was  wholly  Incapable  of  any  re- 
flection or  deliberate  act.  so  that  In  fact  he 
was  unconscious  of  the  naturo  of  the  par- 
ticular transaction.  It  is  not  necessary  that 
be  should  be  able  to  act  wisely  or  discreetly, 
nor  to  effect  a  good  bargain,  but  he  must  at 
least  know  what  he  is  doing.  So  for  as  the 
legal  Incapacity  Is  concerned,  It  can  make 
no  difference  from  what  cause  It  proceeded, 
whether  from  the  party's  own  imprudence  or 
misconduct  or  otherwise.  It  is  the  state  and 
condition  of  the  mind  itself  that  the  law 
regards  and  not  the  causes  that  produced  it 
If  from  any  cause  his  reason  has  been  de- 
throned, bis  disability  to  contract  Is  com- 
plete. Bliss  V.  Coimectlcut  etc.,  R.  R.  Co.. 
24  Vt  424.  The  master  of  the  rolls  (Sir 
William  Grant)  In  Cook  v.  Clayworth,  18 
Ves.  15,  said:  'As  to  that  extreme  state  of 
Intoxication  that  deprives  a  man  of  his  rea- 
son I  apprehend  that  even  at  law,  it  would 
invalidate  a  deed  obtained  from  him  while  In 
that  condition.*  Lord  EUenborough  in  Pitt 
V.  Smith,  3  Camp.  33,  thus  states  the  doc- 
trine: 'Yon  bave  alleged  that  there  was  an 
agreement  between  the  parties,  and  this  al- 
legation you  must  prove,  as  It  la  put  in  Is- 
sue by  the  plea  of  not  guilty;  but  there  was 
np  agreement  between  the  parties  if  the  de- 
fendant was  intoxicated  in  the  manner  sup- 
posed when  be  signed  this  paper.  Be  had 
not  an  agreeing  mind.  Intoxication  is  good 
evidence  upon  a  plea  of  non  est  fitctum  to  a 
deed,  of  non  concessit  to  a  grant  snd  of  non 
assumpsit  to  a  promise.'  The  authorities  sus- 
taining the  view  of  the  law  we  have  stated 
and  adoided  are  quite  numerous.    Clark  ou 
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Contracts  0d  lid.)  p.  186;  Parsoni  m  Oon- 
tractB  (ttb  Bd.)  p.  444;  Matthews  Baxter, 
L.  R.  XSx.  182;  Webster  t.  Woo4fi>rd,  8  Day 
(Conn.)  90;  Van  Wy6k  t.  Brasher.  81  N.  T. 
260;  Bnndnger  t.  Bank  of  Watertown,  67 
Wis.  70^  SO  N.  W.  290,  S8  Am.  Rep.  848; 
Bosh  T.  Brelnlff,  113  Pa.  310,  «  AtL  86.  S7 
Am.  Bep.  460;  Bates  r.  Ball,  72  lU.  106; 
Wright  T.  Flsber,  65  Ulcb.  276,  32  N.  W. 
606,  8  Am.  St  Rep.  886;  14  Gya  1103;  17 
Am.  &  Sag.  Ency.  of  taw  (2d  Ed.)  390.  It 
was  held  In  King  t.  Bryant,  3  N.  G.  394, 
that  U  a  man  was  so  drunk  at  the  time  of 
sign  tug  a  bond  that  be  did  not  know  what  he 
was  doInK  lud  while'  In  that  condition  he 
was  Indoced  to  sign  the  Instrnment,  It  was  a 
fraad  npwi  him  which  vitiated  the  bond, 
even  in  an  action  at  law  upon  it,  and  to  the 
same  ettect  is  the  decUdon  of  the  court  in 
Gore  T.  Gibson,  13  Mees.  tt  W.  628,  opinion 
of  Parke,  B.  In  the  latter  case.  Pollock,  a 
B.,  said:  'Although  formerly  It  was  conisld- 
ered  that  a  man  sbonld  be  liable  upon  a  con- 
tract made  by  him  when  in  a  state  of  intoxi- 
cation, on  the  ground  that  he  should  not  be 
allowed  to  stultify  himself  the  result  of  the 
modem  authorities  is  that  no  contract  made 
by  a  person  In  that  state,  wttm  he  does  not 
know  the  consequences  of  his  act,  is  binding 
MVm  him.  Tliat  doctrine  ^ipears  to  me  to  be 
Id  accordance  with  reason  and  Justice'" 

Tbe  rule  la  also  well  stated  and  the  au- 
thorities renewed  in  Wright  v.  Waller,  127 
Ala.  657,  20  South.  67,  64  L.  R.  A.  4401 

Tbe  notes  in  these  two  cases  contain  dta- 
tioDS  of  dedMons  of  many  of  tbe  courts, 
both  American  and  English,  and  from  which 
we  may  epitomize  as  follows:  Tlie  rule 
formerly  was  that  Intoxication  was  no  ex- 
cnse  and  created  no  privily  or  plea  in 
amldance  of  a  contract ;  but  it  Is  now  set- 
tled, according  to  the  dictates  of  good  s«iBe 
and  common  Jnstloe,  that  a  contract  made  by 
a  person  so  destltnte  of  reason  as  not  to 
know  the  ocmaequences  of  his  contract, 
though  hla  incompetence  be  produced  by  In- 
toxication, is  Toldable  and  may  be  arolded 
hj  himsdf,  though  the  intoxication  was 
Tolontary  and  not  produced  by  drcumTen- 
tion  of  the  other  party.  ^Hiis  lai^uage  is 
rei)eated  with  approTal  lo  Bush  t.  Brdnig, 
113  Fa.  810.  6  Aa  86,  67  Am.  Rep.  460; 
Fowler  v.  Meadow  Brook  Water  Co.,  206  Pa. 
473.  67  Atl.  068.  And  such  is  tbe  rule  an- 
noDuoed  by  the  authorities  of  the  present 
Ume:  Donetson  t.  Posey,  13  Ala.  762;  Phe- 
lan  T.  Gardner,  43  Cal.  306;  Hale  r.  Stery, 
7  Colo.  App.  166,  42  Pac.  598;  Mattair  t. 
Card,  18  Fla.  762;  Bates  t.  Ball,  72  UL  100; 
Joeat  T.  Williams,  42  Ind.  666,  18  Am.  Rep. 
377;  Mansfield  v.  Watson,  2  Iowa,  111 ;  Car^ 
penter  t.  Rogers,  61  Mich.  384,  28  N.  W.  160, 
1  Am.  St  Rep.  505 ;  Cavender  v.  Wadding- 
ham,  5  iCo.  App.  467;  Longhead  v.  Combs, 
eta,  Com.  Co.,  64  Mo.  App.  550;  J<dmson  t. 
Phifer,  6  Neb.  401;  French  v.  French,  8 
Ohio.  214,  31  Am.  Dec.  441;  Blrdsong  v. 
Blrdsong,  2  Head  (Tenn.)  288;  Barrett  t. 


Buxton,  2  Aiken  (Vt)  167, 16  Am.  Dec.  681; 
Gonant  v.  Jackson,  16  Vt  335 ;  Burslnger  v. 
Bank  of  Watertown,  67  Wi&  36,  80  M.  W. 
290,  68  Am.  B^  848.  From  the  foregoing 
cases,  and  upon  principle,  th<a  fkllure  of  tbe 
amended  petUion  to  chai^  that  plaintllTs 
Intoxication  was  designedly  brought  about  or 
caused  by  defendants  is  ImmateriaL  It  ts 
the  existoice  at  the  time  of  the  necrasary 
d^ree  of  intoxication  which  controls,  and 
not  who  or  by  what  means  the  intoxication 
was  brought  about 

[S]  As  already  observed,  the  several  in- 
struments were  eadi  made  during  the  year 
1909,  the  deed  on  August  3l8t  PlalnUfTs 
suit  was  instituted  September  IS,  1900,  or 
only  two  weeks  after  the  execution  of  the 
warranty  deed.  It  is  insisted  on  tbe  part  of 
defendants  in  error  tliat,  before  platntUf 
could  bring  his  suit.  It  was  a  necesssjy  con- 
dition precedent  to  entering  a-  court  of  eqidty 
that  he  restore  or  offer  to  restore  the  con- 
sideiatlon  received.  The  petition  charges 
that  all  of  the  money  paid  him  during  his 
minority  he  had  spmit  and  squandered,  bat, 
aa  to  tbe  $76  paid  him  on  Uw  date  that  be 
attained  his  majority,  this  he  oCFered  to  re- 
turn to  the  defendants.  The  petition,  in  Oie 
latter  particular,  la  not  attacked.  Was  It 
necessary,  therefore,  to  cSer  to  retam  the 
consideration  paid  him  during  infiincy,  but 
which  m<m^  had  been  Ossipated?  In  Blake- 
more  V.  Johnson,  24  OkL  544,  108  Pac.  &54» 
attention  was  railed  to  .  the  conflict  of  Au- 
tborlties  upon  this  subject,  and  it  waa  then 
held  that  the  rule  which  seemed  to  be  the 
most  generally  followed  by  the  courts  was 
that  an  Infant  is  not  to  be  defeated  In  bis 
effort  to  disaffirm  and  av<dd  his  contracts  1^ 
his  inability  to  return  the  consideration  re- 
ceived by  bim.  See,  also,  Stevens  v.  BlUott 
30  OkL  41,  118  Pac.  407;  Oill  v.  Haggerty, 
32  OkL  407,  122  Paa  641;  Tlrey  v.  Darneal, 
132  Pac  1087;  Tlrey  v.  Darneal,  133  Pac. 
614;  Colbert  v.  Altrey,  168  Fed.  231.  98 
C.  G.  A.  617;  MacGreal  v.  Taylor,  167  U.  S. 
688, 17  Sup.  Ot^  861.  42  L.  Ed.  826. 

Mor  is  Uie  present  case  influenced  by  the 
fact  that  the  several  Ibstrnments  executed 
by  plaintiff,  affecting  his  allotted  land,  were 
made  since  the  passage  of  the  act  Of  Congress 
of  May  27. 1908  (36  Stat  312,  c.  100),  remov- 
ing restrictions  upon  alienation  or  Incum- 
brance of  allotted  lands  of  the  Elve  Civilised 
Tribes,  "enrolled  as  •  •  •  odxed-blood 
Indians,  having  less  than  half  Indian  blood, 
including  minors,"  as  according  to  the  rule 
announced  in  Blakemon  v.  Johnson,  supra, 
even  thoi^h  the  instroments  executed  during 
Infancy  wera  voidable  and  not  void,  an  offer 
to  restore  the  consideration,  it  having  been 
squandered  and  spent  was  unnecessary. 
While  the  plaintiff's  amended  petition  Is 
loosely  drawn,  and  It  may  well  be  doubted  If, 
ind^wident  of  the  allegation  of  inability  to 
contract  on  account  of  intoxication,  it  states 
a  cause  of  action,  yet  in  this  regard  we  deem 
It  anffldent  and  conclude  that  the  court 
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ateH  In  mutalidng  OefendantB*  separate  de- 
miimn. 

Tb»  Jadgment  of  the  trial  court  abould  be 
rereraed,  and  the  cause  remanded,  with 
leave  to  ammd,  if  desired. 

FEB  GURIAll  Adopted  in  irtiola 


BTATB  NAT.  BANK  t.  MBB  at  aL 
(Snpreme  Oonrt  of  Oklahoma.  Nor.  18»  1913.) 

1.  AoKNOWLEDousnr  ({  48*)— Taeiho  or  Ao- 

KnOWXBDOHBHT. 

The  act  of  a  notary  public  in  taking  the 
acknowledgment  of  a  person  to  a  deed,  mort- 
gage, or  other  instrument  la  purely  mlniBterlal, 
aod  in  no  wise  jndiciaL 

[ESd.  Note.— For  other  cases,  see  Acknowle^ 
ment,  Cent.  Dig.  H  241-243;  Dec.  Dig.  f  48?] 

2.  AOKNOWIXDauKNT  (|  48*)— TAKIKa  W  AO* 
KKOWLEDGHBKT. 

The  fact  that  such  act  ia  ministerial  and 
not  judicial  does  not  lessen  the  importance  of 
the  act,  nor  justify  a  notary  in  faiUu  to  give 
due  consideration  to  the  discbarge  of^a  grave 
and  responsible  duty. 

pGd.  Note. — For  other  cases,  see  Acknowledg- 
ownt,  Cent.  Dig.  H  241-243 ;  Dec.  Dig.  I  48?] 

3.  AOKHOWLBDOMKNT     (I    22*)  —  NOTAKU  — 

'  Nkoligenob— What  CoNsnTUTas. 

A  notary  is  guilty  of  n^Ugence  If  he  cer- 
tifies that  he  knows  a  person  whom  he  does  not 
Imow,  or  certifies  that  he  knows  a  person  on  a 
Introduction  (without  further  prooQ  by 
some  third  person,  or  if  he  certifies  that  he 
knows  a  person  to  be  the  identical  one  who  ex- 
ecuted an  instrument  without  such  person  ac- 
tually appears  before  him,  and  personally  ac- 
knowledges the  Instrument  in  his  prraence. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment; Cent  Dig.  H  123,  134 ;  Dec  Dig.  {  22.*] 

4.  AcKHOwiADOHEnr  (I  48*)  —  Notaries — 
NaouasNOK  —  BiQCT  of  Action  —  Pboxi- 
HATB  Cause. 

M.,  a  notary  publii^  certified  that  Lnia  S. 
and  Mary  S.  personally  appeared  before  him, 
and  acknowledged  the  execution  of  a  deed. 
Hary  S.  was  the  owner  of  the  real  estate  de- 
scribed in  the  deed.  Lula  S.  presented  the 
deed,  together  with  a  check  purporting  to  be 
signed  by  one  Smith,  who  was  a  depositor  at 
the  bank  at  whidi  the  presentation  was  made 
(but  which  check  was  a  fonnry),  and  requested 
payment  of  the  chedk.  The  bank,  on  the 
strength  of  the  certificate  of  the  notary  to  the 
deed,  showing  that  Mary  8.,  the  owner  of  the 
land,  had  personally  appeared  and  acknowl- 
edged execution  thereof  paid  to  Lula  S.  the 
sum  of  $750  on  the  forged  check.  Suit  was 
brought  by  the  bank  against  the  notary  and 
his  bondsmen  for  breach  of  his  notarial  bond  in 
making  a  false  certificate.  A  demurrer  was 
urged  against  the  petition,  and  sustained  by 
the  court  Held,  there  was  no  error  in  sustain- 
ing the  demurrer.  The  forged  check,  and  not 
the  false  certificate  made  by  the  notary,  was  the 
proximate  cause  of  the  loss,  and  therefore  no 
cause  of  action  existed  in  favor  of  the  bank  and 
against  the  notary  and  the  soreties  on  his 
bond. 

[Ed.  Note.— For  other  casea^  see  Admowledc* 
ment  Cent  Dig.  ||  241-248;  Dec.  Dig.  |  ^} 

Commisstoners'  Opinion,  Dlrislon  No.  L 
Error  from  District  Court,  Oklahoma  County; 
George  W.  Clark,  Judge. 


Action  by  the  State  Natkmal  Bank  against 
Robert  Mee  and  others  to  recover  money 
Jndgmott  jfudgnwnt  fin-  defendants  on  de- 
nmrrer  to  petition,  and  plaintiff  brings  error. 
Affirmed. 

Wilson  ft  Tomerlln  and  B.  B.  Backholts, 
both  of  Oklahoma  City,  for  plaintiff  in  eiior. 
Winn  &  Brill,  of  Oklahoma  City,  for  defend- 
ants in  error. 

BOBEitTSON,  O.  This  Is  an  acHon  the 
State  National  Bank  against  Robert  Uee^  a 
notary  pabllc,  and  O.  If.  SteiOkenson  and  3. 
A.  J.  Bangos,  snretlei  on  the  notarial  brad 
of  said  Robert  ICee^  to  reoorer  dam^es  Sax 
failure  to  faithfully  discharge  his  duties  as 
such  notary  pnbUc.  The  material  part  of 
the  petition  reads  as  follows: 

"Fonrth.  Plahatlfl  alleges  that  the  said 
Robert  Uee  has  failed  to  faithfully  perform 
the  duties  required  of  him  by  law  aa  end 
notary  public,  and  has  been  negligent  in  the 
performance  and  dlsdiarge  of  said  duties, 
whereby  this  plaintlfl  has  been  damaged, 
for  that  on  or  aboat  April  18,  1910,  he,  the 
said  Bobert  Hee,  did  pnrport  to  take  the  ac- 
knowledgment  of  one  Bfary  Stone,  colored, 
and  Lola  Shlelda,  colored,  to  a  certain  wai^ 
ranty  deed,  whereby  the  said  Mary  Stone  and 
Lula  Shields  purported  to  convey  to  one  Al- 
fred Smith,  for  the  sum  of  seven  hundred 
and  fifty  (¥750.00)  dollars,  lots  23  and  24  hi 
block  36  in  Park  Place  addition  to  Okla- 
homa City,  Oklahoma.  The  ceiUflcate  of  the 
sold  acknpwledgment  made  by  the  said  Rob- 
ert Mee  on  said  deed  Is  In  words  and  figures 
as  follows,  to  wit: 

"  'State  of  Oklahoma,  Oklahoma  County,  ss.: 
"  'Before  me,  Robert  Mee,  a  notary  public 
In  and  for  said  county  and  state,  on  the  13th 
day  of  April,  1910,  peraonally  appeared  Mary 
Ston^  a  dn^^e  woman,  and  Lula  fflilelds,  a 
slni^e  wtunan,  to  me  known  to  be  the  identi- 
cal persons  who  executed  the  within  and 
foregoing  Inatnimen^  and  adtnowledged  to 
me  that  they  executed  the  same  as  their  free 
and  volnntaxy  act  and  deed  for  the  taes  and 
purposes  therein  set  forth. 

**  'Witness  my  hand  and  official  seal  the 
day  and  year  above  set  forth.  Robert  Mee, 
Notary  Public.  My  commission  ea^irca  2— 
16—1912.* 

"A  copy  of  said  deed  with  acknowledgment 
thereon  is  attadied  hereto,  and  made  a  part 
hereof,  and  marked  Bxhibit  B  for  Identifica- 
tion. Plaintiff  alleges  that  said  certUlcate  of 
acknowledgment  was  fftla^  In  that  the  said 
Mary  Stone  did  not  personally  i^pear  before 
the  said  Bobert  Mee  on  the  said  I3th  day  of 
April,  1910,  or  any  other  tlm^  and  tliat  flie 
said  Mary  Stone  did  not  execute  the  said 
deed,  nor  did  she  acknowledge  to  the  said 
Bobert  Mee  that  she  had  executed  the  same; 
that  the  said  Robert  Mee  certified  to  said 
acknowledgment  of  said  deed  without  person- 
al knowledge  aa  to  the  identity  of  the  per- 
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sons  appearing  before  him,  and  without  any 
InTesdcatUm  ot  the  Idenlltsr  ot  said  praMms. 

"Fifth.  Plalntur  aHflseB  that  Marjr  stone  la 
the  owner  of  said  real  estate  described  In 
the  said  deed,  tmt  tliat  the  said  Lola  Shields 
Is  not  Interested  in  the  same  in  any  manner 
whatsoever. 

"Sixth.  Plalntur  avers  ttiat  Uie  said  Alfred 
Smith,  mentioned  as  grantee  in  said  deed, 
was  at  the  time  mentioned  herein  a  d^inaltor 
In  the  said  bank  of  said  plaintiff  and  had  a 
sum  credited  to  his  acoonnt  oa  deposit  cX 
more  than  seven  hundred  and  fifty  dollars 
($750.00);  that  on  or  about  AprU  ISt,  WiSt, 
said  Lola  Shields  delivered  said  deed  to  the 
Bsld  plalntUEBb  and  at  the  same  time  she 
exhibited  a  chet^  payable  to  the  said  Lola 
Shields,  and  purported  to  be  signed  by  the 
said  Alfred  Smith,  which  check  was  the  par- 
ported  oonsideration  for  the  ezecniion  of 
the  said  deed.  Flaintiit  alleges  tiiat  the 
chedc  so  exhibited  to  it  as  the  consideration 
for  said  deed  waa  a  foigery,  and  was  not 
executed  by  the  said  Alfred  Smith;  that; 
by  reason  ot  the  fact  that  tiie  said  deed  in 
the  possession  of  the  said  Lola  Shields  bore 
certificate  of  acknowledgment  aa  aforesaid, 
said  plaintiff  was  deceived  and  led  to  believe 
the  check  to  be  genoine;  and  tha^  np<m  the 
faith  of  the  acknowledgment  npim  said  deed, 
and  relying  upon  the  truth  of  same,  said 
^alnttff  was  induced  to  honor  and  pay  said 
forged  check.  Plalntlfl  states  ttiat  it  has 
received  back  two  hundred  fifty  (9260.00) 
dollars  of  said  amount  so  paid,  and  that  the 
net  amount  which  it  has  l>een  damaged  by 
reason  of  the  premlsee  is  five  hundred  dollazs 
(1500.00)." 

To  this  petition  defendants  filed  a  general 
demurrer,  which  was  sustained  by  the  trial 
court,  and  plaintiff  brings  this  appeal,  by 
transcript  of  the  record,  to  reverse  said  order 
and  judgment  The  oiUy  question  presented 
Is  whether  or  not  the  iwtttion  states  facts 
sufficient  to  constitute  a  cause  of  action  in 
favor  of  plaintiff  and  against  defendants. 

It  is  urged  by  plaintiff  that  it  was  Induced 
to  pay  the  forged  check,  and  was  deceived 
&nd  led  to  t>elieve  that  the  same  was  genuine 
by  reason  ot  the  fact  that  Lula  Shldlds  was 
la  possession  of  and  exhibited  a  deed  bear- 
ing the  certificate  of  acknowledgment  of  the 
notary  public,  and  that  it  was  upon  the  faith 
of  this  acknowledgment  that  the  bank  paid 
the  check.  The  defendants  contend,  on  the 
other  hand,  that  the  making  of  the  false 
certificate  by  the  notary  was  not  the  proxi- 
mate cause  of  plaintiff's  damage,  but  that  the 
forged  check  was  the  direct  cause  thereof 
and  that  therefsie  th^y  should  not  be  held 
Uable.  The  plaintiff  replies  to  this  by  saying 
that  the  loaa  and  damage  was  occasioned  by 
reaaim  of  tiie  oertlflcate  of  ttie  notary  to  the 
deed,  beeanae  It  waa  upon  the  faith  of  this 
certlflcate  that  the  bank  was  induced  to  be- 
lieve that  tiie  check  was  genuine,  It  being 
the  purported  consideration  of  the  deed,  and. 


had  not  tiie  notary  affl»d  to  the  deed  his 
false  certifleateb  titereby  living  tite  deed  its 
genuine  appearance,  the  bank  would  not  have 
paid  tlie  check. 

Let  na  first  examine  into  the  llabillly  of  a 
notary's  bond. 

Section  4241*  Bev.  I«wb  1010;  whltih  waa 
In  force  at  the  timet  provides  that:  "Every 
notary  public  before  entering  upon  the  duties 
of  bis  office  shall  file  with  the  county  clerk 
of  the  county  for  which  he  is  oommlasioned, 
his  oath  of  office,  and  a  good  and  sufficient 
baoA  to  the  state  ot  Oklahoma,  in  the  sum 
of  one  thonaand  dollars,  with  <nie  or  more 
sureties,  to  be  approved  by  said  derk,  condi- 
tioned for  tiie  faithful  performanee  of  tbe 
duties  of  his  said  office,"  etc. 

SectiML  IM»  Bev.  Laws  ISIO,  provides: 
**When  an  otteet,  executor  or  administrator 
within  this  stated  ndaoondnct  or  ne^ect 
of  duty,  fbrflBlts  Us  bond  or  raiders  bis  sure- 
ties liable,  any  person  injured  thereby,  or 
who  Is,  law,  entitled  to  the  beneflte  ot  tiie 
securi^,  may  brli«  an  action  thoeco  in  bis 
own  name,  against  the  officer,  executor  or  ad- 
ministrator and  hla  ann^dea,  to  recover  the 
amonnt  to  which  be  may  be  entitied  by  rea- 
son ot  the  delliiquency,"  etc; 

[l-n  IAb  act  of  a  notary  public  in  tak- 
ing the  ackmnrled^oit  ot  a  person  to  a 
deed,  mortBHSe,  or  other  instnunent  la  purely 
mlniaterlal  and  in  no  wiae  judicial.  1  Qyc. 
5S7;  1  Am.  ft  Sng.  Bncy.  Iaw  (2d  Ed.)  485; 
Barnard  v.  Schuler,  100  MJnn.  289.  UO  N.  W. 
966.  Bnt  that  fact  does  not  lessen  the  im- 
portaiwe  of  the  act,  nor  Justify*  a  notary  In 
falling  to  give  due  consideration  to  the  As- 
charge  of  a  moat  grave  and  reqionsilde  dntgr. 
A  notary  Is  guilty  of  netflgence  if  he  oertiflea 
that  he  knows  a  penon  whom  be  does  not 
know,  or  certtfles  that  he  knows  a  person  on  a 
mere  introduction  (wltiiout  further  proof)  by 
some  third  persm,  or  If  he  certifies  that  he 
knows  a  person  to  be  the  identical  person 
who  executed  an  Instnunoit,  without  audi 
pCTson  actually  appears  before  him,  and  per- 
sonally acknowledges  tbe  Instrument  in  hla 
presence.  A  notary  may  be  deceived,  no  mat- 
ter how  careful  and  pnlnstaMns  he  may  bOb 
in  tile  matter  of  maUng  tbe  identiflcation; 
but  that  does  not  change  fals  duty,  or  excuse 
him  from  using  such  care  and  prudence  as 
may  be  required  to  convince  him  that  the 
person  who  appears  before  talm  la  in  fact  the 
person  he  claims  to  be. 

In  Barnard  v.  Schuler,  100  Minn.  280,  110 
N.  W.  866,  it  waa  aald:  "A  notary  pubUo  la 
not  a  guarantor  of  tiie  absolnte  correctness  of 
his  eratlflcato  of  aciknowledgmen^  nor  doea 
he  undtftake  to  certi^  tliat  the  person  ac* 
knowledfl;ing  the  Instrumoit  owns  or  baa  any 
Interest  in  the  lands  therein  descritwd;  but 
he  does  nnderteke  to  certl^  that  the  party 
personally  appearing  before  him  la  known 
to  him  to  lie  the  person  described  in  and  irtio 
necuted  the  Instrument.  •  If  the  notary  does 
not  personally  know  the  party  appearing  be- 
fore him,  he  ahould  proceed  with  caution. 
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aod  eltber  decline  to  certify  to  the  acknowl- 
edgment or  Investigate  the  qnestlon  of  the 
Identity  of  the  party  with  anch  care  and  prn- 
dence  aa  the  gravity  of  the  case  demands,  and 
only  certify  to  Ms  identity  upon  being  cl^r- 
ly  satisfied  of  the  fact  aa  a  result  of  such  In- 
resttgatlon.  If  a  notary  public  certifles  to  an 
acknowledgment  of  an  instrument  without 
such  personal  knowledge  and  Investigation, 
he  Is  guilty  of  negligence,  and  he  and  bis 
sureties  are  liable  for  all  damages  proximftte- 
ly  resulting  therefrom." 

The  foregoing  seems  to  be  the  general  rule 
with  reference  to  the  duties  and  responsibili- 
ties of  a  notary  public.  Barnard  r.  Schuler, 
supra;  Heldt  v.  Minor,  113  Cal.  385,  45  Pac 
700;  Joost  V.  Craig,  131  Cal,  504,  63  Pac 
840,  82  Am.  St  Rep.  374 ;  Klelnpeter  v.  Cas- 
tro, 11  Cal.  App.  83,  103  Pac.  1090;  WUson  v. 
Gribben,  152  Iowa.  379,  132  N.  W.  849.  The 
Missouri  statute  goes  much  farther,  and 
makes  his  sureties  liable  for  any  injuries  re- 
sulting from  the  false  certificate. 

[4]  In  Barnard  v.  Schuler,  supra,  It  seems 
that  defendant  was  a  notary  public,  and 
Frances  Wlnterhalter,  a  single  woman,  of 
Canton,  Ohio,  was  the  owner  of  certain  real 
estate  in  the  city  of  St.  Paul ;  that  on  the 
day  named  In  the  petition  three  men  and  a 
woman  appeared  before  defendant  at  his  of- 
fice; one  of  the  men  he  bad  known  for  20 
years ;  the  other  man  he  knew  only  by  sight ; 
the  man  he  had  known  so  long  introduced  the 
woman  to  defendant  as  Miss  Wlnterhalter, 
and  another  of  the  men,  Mx.  Wlnterhalter,  In- 
troduced her  as  his  sister,  and  asked  him  to 
take  her  acknowledgment  of  a  mortgage  in 
which  Barnard,  the  plaintiff,  was  named  as 
mortgagee,  and  which  purported  to  be  signed 
by  Frauces  Wlnterhalter;  the  defendant,  the 
notary,  had  never  before  seen  the  woman  so 
introduced  to  falm,  and  without  inquiry  or  In- 
vestigation of  any  kind  as  to  her  Identity 
took  her  acknowledgment  of  the  execution  of 
the  mortgage,  and  stated  in  his  certificate 
that  Frances  Wlnterhalter,  a  single  woman, 
to  him  personally  known  to  be  the  person  de- 
scribed In  and  who  executed  the  mortgage, 
Appeared  before  him  as  a  notary  public,  and 
acknowledged  the  same  to  be  her  free  act 
and  deed;  that  the  mortgagor  was  described 
as  Frances  Wlnterbalter,  a  single  woman,  of 
Minneapolis;  tbat  the  woman  who  acknowl- 
edged the  mortgage  was  an  imposter,  but  who 
she  was  or  what  her  name  was  is  not  shown 
by  the  record.  It  Is  further  shown  that 
Frances  Wlnterhalter,  who  owned  the  lots, 
never  gave  any  mortgage  on  them,  and  that 
plaintiffs,  relying  upon  the  defendant's  false 
certificate,  sustained  damages  in  a  sum  equal 
at  least  to  the  amount  of  tbe  verdict.  The 
verdict  was  for  the  plaintiff  as  against  the 
notary;  but  it  must  not  be  forgotten  that  that 
caM  was  between  the  notary  and  mortgagee, 


and  that  the  loss  occurred,  not  by  reason  of 
a  forged  check,  but  on  account  of  the  false 
certificate  of  the  notary  which  gave  charac- 
ter to  the  mortgage,  and  which  of  itself  oc- 
caslooed  tbe  loss  of  money.  In  the  case  at 
bar  tbe  action  is  not  between  the  notary  and 
the  gventee  named  in  the  deed,  but  is  be- 
tween the  notary  and  the  bank  who  claims  to 
have  paid  the  grantee's  forged  check  by  rea- 
son of  the  false  certificate.  Had  the  graatee 
in  fact  given  his  check  by  reason  of  the  &lse 
certificate,  there  could  be  no  doubt  of  his 
right  of  action  against  the  notary;  but  can 
the  bank,  by  paying  a  check  pnrportlug  to  be 
signed  by  the  grantee,  but  which  In  fact  was 
a  forgery,  be  permitted  to  maintain  an  actton 
against  the  notary  on  account  of  his  false 
certificate?  We  think  not.  To  our  minds 
the  proximate  cause  of  the  bank's  loss  was 
not  the  false  certificate  of  the  notary  but  tbe 
forged  check.  It  may  be  urged  that  both 
together  combined  to  produce  the  loss,  and 
that  the  foi^ery  and  the  presentation  of  the 
deed  with  the  false  certificate  of  the  notary 
were  in  fact  an  interrelated  act;  but  this 
contention  in  sound  reason  cannot  be  main- 
tained. Before  this  conclusion  would  be 
warranted.  It  would  be  necessary  to  show 
that  the  notary  had  In  mind,  or  by  the  use 
of  ordinary  care  and  diligence  oonld  have 
known,  the  ultimate  object  or  purpose  of  the 
unlawful  act  of  the  fdrger  of  the  chedc,  with- 
out which  tbe  bank  would  not  have  been  de> 
frauded.  In  other  words,  be  would  have  to 
be  one  of  the  conspirators  working  tt^ether 
with  his  fellow  conspirators  for  the  purpose 
of  defrauding  the  bank.  Of  course  there  Is 
no  such  contention  as  that  in  this  case.  Tbat 
being  true,  it  is  plain  that  the  act  of  the  no- 
tary, though  negligent,  was  not  the  proxlninte 
cause  of  the  loss ;  neither  can  It  be  said  tbat 
it  was  a  concurring  act  of  Diligence  which 
caused  the  loss,  but  that  the  forgery  of  the 
chvA,  the  presentation  of  the  same  to  the 
bank  with  the  deed,  and  tbe  failure  of  the 
bank  to  use  sufilclent  means  to  discover  the 
fact  of  the  forgery,  sndi  aa  the  Identity  at 
the  parttes,  the  proving  of  Oie  signature  to 
the  cbe(ik,  etc.,  were  In  fact  sncb  Ind^wideDt, 
effl(dent  causes  as  in  themsdlTes  would  be 
sufficient  to  break  the  diidn  of  sequence,  and 
thereby  render  tbe  original  act  of  negligence 
of  the  notary,  not  the  proximate  nor  Qn  this 
case)  even  the  remote  canae  of  tbB  loss,  and 
therefore  he  nor  Us  bondamai  are  liable  to 
the  bank  for  the  nma.  Had  tike  grantee 
named  in  the  deed  been  dec^ved  by  the  taiao 
certificate  a  wholly  cUfferent  taatlon  wonid 
have  been  presmted.  Bnt  of  that  It  1>  an- 
neceasary  to  inqnire  now. 
The  Judgment  should  be  afflrmed. 

PER  GUBIAM.  Adopted  In  wbol& 
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SIPBS  et  aL  t.  DIOKINSON  et  aL 
(Supreme  Ooart  of  OUaboma.   Not.  IS^  1918.) 

(SvUdbut  bif  the  Court.) 
L  Appeal  and  Erbob  (J  977*)— Niw  Tsui. 

(S  6*)— DiSCBETlONABY  RUIJNO. 

In  the  graotiDg  of  motions  for  new  trials 
u  well  sfl  on  jietitiotui  to  vacate  jodgments, 
trial  courts  are  vested  with  a  large  and  ex- 
tended discretion,  and  their  orders  in  such  mat- 
ters will  not  be  interfered  with  or  reversed  in 
this  court  unless  it  is  clear  that  manifest  and 
material  error  with  respect  to  some  pure,  sim- 
ple, and  unmixed  question  of  lav  has  been 
made,  and  that  except  for  such  error  tlie  mllng 
woald  not  have  been  made. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  H  3860-3866:  Dec  Due.  ft 
077;*  New  Trial,  Cent  Dig.  H  0>  XO;  Dec. 

Dig.  I  e.n 

2.  Cancsixatioh  or  InsntuifBHTS  (f  ST*)  — 

PpTinOK  —  RBBdBBION     MB     FBATID  — 

"Fbaub." 

A  petition  to  rescind  a  contract  for  fraud 
most  charge  that  a  material  representation  waa 
made  by  defendant  to  plaintiff;  that  this  rep- 
resentation was  false  and  that  defendant  knew 
it  to  be  false  when  made ;  that  it  was  made 
with  the  intention  of  inducing  plaintiff  to  per- 
form the  act  complained  of;  that  plaintiff  re- 
lied on  the  trathtolness  of  the  representations 
and  was  deceived  thereby;  and  that  damage 
resalted  from  such  deception. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instrmnents,  Cent  Dig.  K  66-80;  Dee.  Dig. 
I  37.* 

For  other  definitions,  see  Words  and  Phrases, 

vol  3,  pp.  2943-2854;  vol  8,  p.  7666.] 

8.  GaNCBIXATION  of  InfffBUHENTS  <i  37*)  — 

Rescission  fob  Fbaod— Petition— Suffi- 
cibkct. 

Petition  examined,  and  held  to  be  good  as 
i^inst  a  general  demurrer  and  sufficient  to 
■tii^tain  the  judgment  of  the  trial  court 

[Kd.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  IMg.  U  66-80;  Dec.  Dig. 
I  87.*1 

Commlsdoners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Pontotoc  County; 
Robt  M.  Rainey,  Judge. 

Action  by  J.  M.  Dickinson  and  others,  part- 
ners, etc.,  against  the  Little  Crater  Company, 
Charles  B.  Sipes,  and  others,  to  vacate  ft 
Judgment  From  an  order  refusing  to  vacate^ 
defendants  bring  error.  Affirmed. 

See,  also,  122  Pac.  216. 

Blanton  &  Andrews,  at  Pauls  Valley,  for 
plaintUTs  in  error.  Clinton  A.  Galbraitb,  of 
Oklahoma  Qty,  for  defendant  in  error. 

ROBERTSON,  a  On  May  19.  1910.  the 
plaintiffs  below  commenced  an  action  against 
tbe  defendants  below  In  the  district  court  of 
Pontotoc  county,  and  sought  thereby  to  cancel 
a  deed  to  820  acres  of  land  in  said  county  and 
to  recover  back  a  sum  of  money  theretofore 
paid  the  defendants  by  the  plalntlfls.  On  the 
20th  day  of  June  thereafter,  tbe  def^dants 
filed  a  gmeral  demurrer  to  the  petition  of 
plaintiffs,  and  q[>ecially  urged  therein  that 
said  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  In  favor  of  plain- 
tiffs and  against  defondants.  From  the  rec- 


ord it  an»ears  that  this  demurrer  was  regu- 
larly set  for  hearing  and,  on  the  20th  day  of 
September  following,  in  the  absence  of  the 
defendants  and  their  counsel,  the  same  was. 
overroled,  but  an  exception  was  given  them 
by  the  court,  and  at  the  same  time  an  order 
was  entered  giving  defendants  ten  days  In 
which  to  answer  and  of  which  order  they 
had  due  notice.  The  ten  days  elapsed,  and  on 
the  10th  day  of  November  following,  default 
was  taken  against  the  defendants,  and  the 
cause  was  tried  to  the  court  and  a  Judgment, 
entered  in  favor  of  the  plaintiffs,  canceling 
the  conveyance  described  In  plaintiffs'  peti- 
tion and  decreeing  the  tltie  to  the  land  in  con- 
troversy in  the  plaintiffs  and  giving  judgment 
for  $500  and  costs  against  the  defendants  lu 
favor  of  the  plaintiffs  for  money  fraudulently 
obtained.  Thereafter  and  on  November  19, 
1910,  the  defendants  filed  their  petition  in 
said  cause  to  vacate  said  Judgment  and  ask- 
ing that  a  new  trial  be  granted  them,  alleg- 
ing, as  grounds  therefor,  irregularity  on  the 
part  of  the  plaintiffs,  by  which  defendants 
were  prevented  from  having  a  fair  trial,  and 
accident  and  surprise  which  ordinary  pru- 
dence could  not  guard  against,  and  challeng- 
ing the  sufficiency  of  the  petition,  and  alleg- 
ing that  the  judgment  was  contrary  to  law, 
and  also  alleging  error  In  the  action  of  the 
court  in  overruling  their  demurrer  to  the 
petition  of  plaintiffs.  This  petition  to  vacate 
the  judgment  was  filed  during  the  term  of 
court  at  which  the  judgment  was  entered, 
and  was,  on  the  26th  day  of  November,  1910, 
denied  by  the  court,  to  which  action  and  rul- 
ing the  defendants  then  and  there  excepted 
and  took  time  to  make  and  serve  a  case-made 
for  this  court,  and  they  urge  here  two  prop- 
ositions, viz.:  (1)  That  the  court  abused  its 
discretion  in  denying  the  petition  to  vacate 
the  Judgment ;  and  (2)  that  the  petition  upon 
which  the  Judgment  is  based  did  not  state 
facts  sufficient  to  confer  Jurisdiction  upon 
the  court  to  render  Judgment  thereon. 

We  will  consider  these  aaslgnnientB  in  their 
order.  As  has  been  seen  above,  the  record 
discloses  that  the  petition  was  filed  May  19, 
1910;  that  the  general  demurrer  waa  filed 
June  20th  thereafter;  that  on  September 
29th  following,  this  demurrer  was  by  the 
court  overruled.  The  order  overmUng  the 
same  was  in  words  as  follows:  "Now  on  this 
29tta  day  of  S^tember,  UIO,  the  same  being 
one  of  the  Juridical  da^  of  the  regular  July, 
1910,  term  of  said  court,  the  above  cause  com- 
ing on  for  hearing  on  the  demurrer  of  the  de- 
foidante  to  the  plaintiffs*  petition  filed  here- 
in ;  the  plaintiffs  being  present  by  tlietr  coun- 
sel, and  the  defoidants'  counsel  being  absent, 
and  this  cause 'being  regularly  set  for  trial 
this  day,  the  court  after  reading  the  said  pe- 
tition and  demurrer,  and  being  otherwise 
fully  advised  in  the  premises,  finds  that  said 
demurrer  Is  not  well  taken  and  should  be 
overruled.   It  Lb  therefore  ordered  and  ad- 


*Vor  othsr  cases  sse  same  tople  and  section  NUlfBSR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  ladvzes 
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Judged  by  Um  conrt  that  tbe  demurrer  of  Oie 
defendants  to  the  plain  tura*  petition  be  and 
the  Bame  la  hereby  oremiled,  to  whldi  action 
ci  file  court  the  defendants  except  It  Is 
fuxtbet  ordered  by  the  court  that  Oie  said 
defendants  are  ruled  to  answer  the  said  pe- 
tition of  the  plaintiffs  filed  herdn  In  ten  days 
from  this  date." 

It  appears  from  the  record  that  defendants' 
attorn^  were  notified  of  action  of  fbB 
court  in  orerrullng  their  demarrer,  and,  on 
October  12th,  they  wrote  plalntlffB'  attorney 
as  follows:  "October  12,  1910.  Judge  C.  A. 
Oalbraith,  Ada,  Okla. — Dear  Judge:  We  will 
forward  you  the  answer  in  the  Statler-Walde 
case  wltUn  a  very  short  time.  We  hope  that 
the  delay  will  not  inconvenience  yon  In  the 
least,  and  we  do  not  see  how  it  could,  as  the 
court  Is  not  in  session.  We  will  let  you  have 
an  answer  within  the  next  few  days.  Tours 
truly."  (O.-M.  p.  48.)  So  tsLT  as  the  record 
discloses,  this  letter  was  not  answered.  The 
November  term  of  the  district  court  of  Ponto- 
toc county  began  on  November  7th,  and,  on 
November  10th,  the  cause  being  reached  on 
the  regular  call  and  the  defendants  still  being 
in  default,  judgment  was  rendered  against 
them.  It  seems  from  tbe  record  that  shortly 
thereafter  counsel  for  defendants  called  coun- 
sel for  plaintiffs  in  error  over  the  telephone 
and  asked  them  to  agree  that  the  judgment 
ml^t  be  vacated  and  a  new  trial  granted. 
No  agreement  was  reached  at  that  time, 
counsel  for  plalntlffB  asking  time  for  con- 
sultation, and  later,  on  November  IMb,  In  a 
letter  addressed  to  Messrs.  Blanton  ft 
Andrews  at  Pauls  Valley,  Okl.,  attorneys  for 
the  plaintiffs  in  error,  the  request  to  have  flie 
Judgment  set  aside  was  refused.  The  above 
are  all  of  the  facts  disclosed  by  the  record, 
upon  which  the  first  assignment  of  error  Is 
baaed,  and  It  Is  upon  these  Aurts  that  counsel 
fbr  plalntUb  In  emw  rdy. 

We  are  <tf  opinion  that  no  abase  of  dlaere* 
Hon  on  the  part  of  the  trial  court  In  denjFing 
the  motion  to  vacate  the  jndgmoit  has  been 
p<dnted  out  by  idalnCUb  In  error  In  thebr 
brief.  In  fact,  on  page  41  th^  my:  'Tbe 
plaintiffs  In  earn  are  fl»nk  to  confess  a 
grave  doubt  as  to  whether  or  not  the  showing 
made  by  them  for  the  vacation  of  the  Judg- 
ment because  of  unavoidable  casualty  and 
misfortune  preventing  their  appearli^  or  de- 
fending 18  sufficient  to  require  this  conrt  to 
reverse.  It  was  ample  to  warrant  the  trial 
court's  doing  so." 

[1]  In  the  granting  of  motions  fbr  new 
trials,  as  well  as  on  petitions  to  vacate  judg- 
ments, trial  courts  are  vested  with  a  large 
and  extaded  discretion,  and  th^  orders  in 
such  matters  will  not  be  Interfered  with  or 
reversed  in  this  court  unless  it  Is  clear  that 
manifest  and  material  error  with  respect  to 
some  pure,  simple,  and  unmixed  question  of 
law  has  been  made,  and  that  except  for  such 
error  the  ruling  would  not  have  be^  made. 
The  principle  Involved  In  the  granting  or  re- 


fusal to  grant  a  new  trial  Is  tbe  same  as  Out 
Involved  In  Oie  vacating  or  rtfoslng  to  va- 
cate a  Jadgment,  espedally  i^ben  the  judr 
ment  was  rendered  at  tte  same  torm  at 
whlcA  the  application  to  vacate  Is  msented. 
l^ils  seems  to  be  the  universal  rale  of  ap- 
pellate courts  on  this  subject  As  was  said 
In  Ardmor^  Lodge  No.  B,  L  a  O.  F.,  v.  Daw- 
son et  al.,  88  OkL  37, 124  Pa&  06:  IThe  con- 
dition upon  which  this  court  will  reverse  an 
order  of  a  trial  conrt  granting  a  new  trial 
Is  well  settled  to  be  that  such  ruling  will 
not  be  set  aside  nnlea  It  can  be  seen  beyond 
all  reasonable  doubt  that  the  trial  court  baa 
manifestly  and  materially  erred  with  respect 
to  some  pure,  simple,  and  nnndxed  qnesUon 
of  law,  and  that  except  for  such  error  the 
ruling  of  the  trial  court  would  not  have  been 
so  made."  See,  also,  Jacobs  v.  City  of  Perry, 
29  OkL  743,  U9  Pac.  243;  Hogan  et  aL  r. 
Bailey,  27  OkL  IS,  110  Pac.  890;  Duncan  v. 
McAIesterChoctaw  Goal  Co.,  27  OkL  427, 112 
Pac.  982 ;  Farmers'  ft  U erchants'  Nat  Bank 
of  Hobart  v.  School  District  No.  66  et  aL, 
2S  OkL  284,  106  Pac.  041 ;  Cit  State  Bank 
of  Lawton  v.  Chattanooga  State  Bank  of 
Chattanooga  et  aL,  23  OkL  787, 101  Pac.  1116; 
Ten  Gate  v.  Sharp,  8  Okl.  300,  67  Pac.  645; 
Tamell  v.  Kllgore,  16  OkL  601,  82  Pac  900; 
Trower  v.  Roberts,  17  Okl.  641.  89  Pac  1113; 
Nat  R^rigerator  ft  Butchers'  Sunply  Co.  v. 
Elslng,  29  OkL  834,  116  Pac.  790;  Chapman 
V.  Mason  et  al.,  80  OkL  600,  120  Pac.  2C0; 
Stapleton  V.  O'Hara,  33  OkL  79.  124  Pac.  65; 
Jamieson  v.  Classen  Co.,  83  OkL  77, 124  Pac. 
67 ;  Davis  v.  BtUwell,  82  OkL  767, 124  Pac.  74. 

The  rule  of  decisions  in  the  state  of  Kan- 
sas Is  the  same  as  adopted  in  this  state.  An- 
thony V.  Eddy,  6  Kan.  127 ;  Field  v.  Klnnear, 
6  Kan.  233,  238;  Owen  v.  Owen,  0  Kan.  91; 
Atyeo  V.  Kelsey,  13  Kan.  212;  Brown  v.  At- 
dilson,  et&t  Ry.  C!o.,  29  Kan.  186;  CSty  of 
Sedan  v.  Chnrch,  29  Kan.  190;  McOreary  v. 
Hart  et  aL,  89  Kan.  21S,  17  Fac.  839;  San- 
ders V.  Wak^ld,  41  Kan.  U.  20  Paa  518; 
Wlllla  V.  Wyandotte  Co.,  86  Fed.  872,  30  a 
C.  A.  44S. 

Bad  the  trial  court;  from  a  conslderatlim 
of  the  premises,  deemed  the  application  suf- 
ficient and  ordered  the  vacation  of  the  judg- 
ment and  awarded  a  new  trial,  Its  action 
would  not  have  be^  Interfered  with  here; 
but,  from  a  consideration  of  the  foregoing  an- 
tiioritles  and  the  .omditton  of  the  record  In 
this  case,  tngether  with  the  admission  of 
counsel  In  thetr  brief,  we  cannot  say  that 
Uiere  was  an  abuse  of  discretion  on  the  part 
of  the  trial  court  in  denying  the  petition  to 
vacate  fiie  judgment,  and.  Inasmuch  as  oom 
has  been  pointed  out,  we  will  not  disturb  tha 
order  made  denying  such  relittT. 

It  Is  next  urged  that  the  court  erred  In  re- 
fusing to  vacate  the  judgment  for  that  the 
petition  failed  to  state  facte  sufficient  to  con- 
stitute a  cause  of  action  In  favor  of  plain- 
tiffs and  against  defendante.  It  is  also  ar 
gued  that  the  judgment  should  have  been  va- 
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cated  becaiMft  of  emr  In  oir«milliig  defnid- 
mis'  ieananr  to  tbe  petltloiL 

[I,  S]  In  Older  to  v^ogetts  consider  this  as- 
signment, we  most  examine  the  petition.  It 
reads  as  foHows: 

"Virst  That  at  all  times  hereinafter  speci- 
fied, the  Little  Grater  Company  was  a  corpo- 
nttw  duly  organised  and  doing  bnslnesa  in 
tbe  state  of  Oklahoma,  and  that  the  defend- 
ant Charles  B.  Slpes  was  Its  dnly  appointed 
agen^  acting  imder  a  written  power  of  at- 
tton^,  and  that  the  defendants  Harry  F. 
Hall  and  W.  H.  Walde  were  parties  to  and 
participated  In  the  transactions  hereinafter 
codplalned  of. 

"Second.  That  on  the  16th  day  of  Novem- 
bv,  1900,  the  plaintiffs  were  the  owners  in 
fee  of  320  acres  of  land,  a  part  of  section  17, 
township  8  north  and  range  8  east,  located 
In  Pontotoc  connty,  state  of  Oklahoma,  the 
same  being  the  allotment  of  Richard  Dear- 
ing,  and  for  more  partlcnlar  description  of 
miA  land  reference  Is  hereby  made  to  Home- 
stead Patent  Record.  toL  1,  p.  322,  and  AUo^ 
ment  Patent  Record,  vol.  1.  p.  881,  In  the  ro- 
ister of  deeds  office  in  Pontotoc  conuty,  state 
of  Oklahoma,  which  was  of  the  value  of  94,- 
500,  and  the  legal  title  to  said  land  was  then 
In  Gale  Stelier  for  tbe  nse  and  benefit  <tf  the 
plalntlffa. 

"Ttaiid.  That  on  said  16Ui  day  of  Novem- 
ber, 1909,  the  plfllntlffs  entered  Into  a  con- 
tnct  with  the  defendant  the  *Llttle  Gratw 
Convany.  acdng  through  Its  agent,  Charles 
B.  Slpes,  whereby  the  said  defendant  pre- 
tended to  sdl  to  tbe  plaintiffs  the  ri«ht  and 
license  to  sell  anywhere  within  the  United 
States  certain  patented  rights  or  devices  des- 
ignated as  cmde  oil  burners,  oil  bomlnff 
heaters,  oil  burning  cookli^E  stoves,  atomizing 
oil  burners,  and  oil  burning  system  for  stoves 
and  faroaces  dnrlng  the  life  of  said  all^^ 
patents  for  a  conald^tion  of  f6,000,  then 
and  there  paid  the  said  def^dant,  Charles 
B.  Slpes,  which  said  consideration  was  paid 
as  follows,  to  wit,  $500  In  cash  and  by  the 
conveyance  of  S20  acres  of  land  above  de- 
scribed to  the  said  Charles  B.  Slpes  et  aL.  by 
the  said  Gale  Statler  upon  the  raquest  of 
these  plaintiffs. 

"Fourth.  That  when  these  plaintiffs  un- 
dertook to  sell  and  barter  the  aforesaid  al- 
lied patented  devices,  they  discovered  that 
the  same  were  fraudulent  and  void,  and 
that  tbelr  continuing  to  attempt  to  sell  and 
barter  said  devices  upon  the  terms  and  con- 
ditions prescribed  by  the  defendants  would 
render  them  liable  to  prosecution  for  vio- 
lating the  law  of  the  United  States  and  of 
the  state  of  Oklahoma.  That  said  patented 
devices  and  the  scheme  under  which  the  de- 
lendants  stipulated  that  the  same  should  be 
placed  on  the  market  were  Illegal,  and  the 
opoatlon  of  said  scheme  was  in  violation  of 
the  laws  of  tbe  United  States  and  of  the 
state  of  Oklahoma;  and  said  defaidants 
knew  at  ttw  tinw  Oi«r  mada  the  deal  with 


these  plaintiffs,  or  should  have  known  at 
that  time,  that  their  schone  was  fraudulent 
and  prohibited  by  the  law  of  the  United 
States  and  of  the  state  of  Oklahoma;  and 
In  making  the  deal  with  these  plalntUfs  as 
aforesaid  they  were  gnil^  of  fraud  and 
deception  and  obtained  from  these  plaintiffs 
by  the  contract  aforesaid  the  consideration 
of  $S,000  in  fraud  of  the  plaintlfl^  rights, 
and  without  giving  anything  of  value  there* 
for.  That  although  the  defoidants  knew 
their  said  scheme  was  111^1,  they  repre- 
sented It  to  tbe  plaintiffs  to  be  Intimate  and 
lawful,  and  tbe  plaintiffs  believed  it  to  be 
sudi  at  tbe  Ume  said  deal  was  made.  That 
thwe  was  a  total  failure  of  consideration  for 
the  deed  for  tbe  said  320  acres  of  land  to 
said  defendants,  and  of  the  $600  in  money 
paid  the  defendants.  That  these  plaintiffs 
did  not  sell  or  barter  any  of  said  alleged 
patented  articles  or  devices,  and  did  not  rea- 
lize anything  of  value  by  reason  of  said 
trade,  but  have  been  compelled  to  pay  out 
a  large  sum  of  money  In  expenses  and  at- 
tom^s  fees,  and  have  been  annoyed  and 
harassed  on  account  thereof  to  their  great 
damage  in  the  sum  of  $1,000.  That  C  L. 
Ja(^son,  tbe  principal  agent  of  the  Little 
Crater  Company,  was  subsequently  arrested 
for  operating  the  same  scheme  the  said 
Charles  B.  Slpes  worked  with  these  plain- 
tiffs, and  Is  now  defendant  in  a  criminal 
charge  pending  In  the  United  States  Court 
for  tbe  Western  District  of  (^lahoma,  at 
Oklahoma  <3ty. 

"Fifth.  That  the  defendant  Harry  F. 
Hall,  on  the  20th  day  of  December,  1909, 
deeded  his  interest  In  said  320  acres  of  land 
to  W.  BI.  Walde.  That  tbe  said  deed  was 
filed  for  record  January  11,  1910,  and  re- 
corded in  Book  6,  p.  158,  on  the  deed  records 
of  Pontotoc  county.  That  said  Hall  and 
Walde  were  parties  to  the  aforesaid  Illegal 
and  fraudulent  transaction,  and  were  ac- 
quainted with  the  facts  connected  therewith. 

"Wherefore,  the  plaintiffs  pray  that  the 
said  conveyance  of  said  320  acres  of  land  of 
said  defendants  be  canceled,  and  that  the  de- 
fendants be  adjudged  to  convey  said  land  to 
these  plaintiffs  and  deliver  possession  there- 
of to  them,  and  for  judgment  against  said 
defendants  for  $500  cash  paid  them,  and  for 
damages  occasioned  these  plaintiffs  by  said 
fraudulent  transaction  in  the  sum  of  $1,000 
and  for  such  other  and  further  relief  as  may 
be  equitable  and  Just  and  2or  tbe  cost  of  this 
action." 

As  may  be  seen,  this  is  an  action  to  re- 
scind a  contract  for  fraud.  The  petition 
fairly  charges  that  a  material  representa- 
tion was  made  by  defendants  to  plaintiffs; 
that  these  representations  were  false,  and 
defendants  knew  them  to  be  Calse  when 
made;  that  they  were  made  with  the  inten- 
tion of  inducing  plaintiffs  to  make  the  deal 
complained  of;  that  plaintiffs  relied  upon  tbe 
truthfulness  of  these  representations;  and. 
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finally,  ttaiit  they  were  decelred  thereby  and 
damage  resulted  from  sncb  deception.  This 
conatltates  a  good  cha^  of  fraud.  This 
court  bas  r^>eatedl7  so  beld.  Hobbs  t. 
Smith,  27  Okl  880,  115  Paa  847,  34  L.  R.  A. 
(N.  S.)  607;  GUidn  V.  Netograpb  Blachlne  Go. 
et  al.,  25  Okl.  408,  106  Pac.  882,  2»  U  B.  A. 
(H.  S.)  477;  GlarlE  et  al.  t.  O'Toole  et  aL, 
20  Okl.  819,  94  Pac.  547:  Prescott  t.  Brown, 
30  Okl.  428,  120  Fa&  991;  Edwards  Mil- 
ler. 30  Okl.  442,  120  Pac.  096. 

The  petition  ccmstrued  liberally,  as  It  moat 
be  in  thla  connection,  was  good  as  against  a 
general  demnrrer  and  amply  snflBdent  to  sds- 
tatn  the  Jndgmoit,  and  in  onr  oirfnlon  the 
conrt  did  not  abuse  its  discretion  in  denying 
the  petition  to  vacate  on  this  ground. 

It  follows  that  the  judgment  of  the  district 
conrt  of  Pontotoc  county  should  be  affirmed. 

FEB  GITRIAM.   Adopted  In  whol& 


8T,  LOUIS  &  S.  F.  B.  GO.  et  al.  T. 
FITZMABTIN. 

(Supreme  Conrt  of  Oklahoma.  Not.  18,  1918.) 

fSvllaUu  Iv  the  Court.) 

1,  Hastbb  ahd  Sbbvawt  (S  33*)— RErusAi.  to 
Give  Sebtice  LriTEB^DAiiAOEs  Recovera- 
ble. 

Where  plaintiff,  a  freight  train  conductor, 
at  the  time  he  was  oiacbarged  from  such  service 
of  defendant  tor  failure  to  prevent,  by  watching, 
the  burglary  of  a  car  in  his  charge,  has  passed 
the  age  limit  at  and  after  which  employment  is 
not  obtainable  with  moat  railway  companies; 
where,  within  three  weeks  thereafter,  in  response 
to  plaintiff's  request  to  be  reinstated  witn  pay 
for  all  time  lost,  defendant  offers  to  reinstate 
him  without  such  pay,  and  renews  such  offer 
nearly  three  months  after  such  discharge;  where 
plaintiff  declines  such  offer,  and  makes  no  proof 
of  effort  to  find  employment  which  his  age  would 
not  prevent,  or  where  there  is'  a  vacancy,  and 
only  made  one  application  for  employment  be- 
fore demanding,  more  than  eight  months  after 
his  discbarge,  a  service  letter  showing  cause  of 
said  discharge  (under  section  4056,  Conip.  Laws 
1900),  and  anotiier  application  a  few  days  be- 
fore be  commenced  this  action,  which  was  about 
a  month  after  demanding  sucb  letter,  where  a 
service  letter.  In  conformity  with  contract  ante- 
dating enactment  of  said  section  4056  and  omit- 
ting statement  of  cause  of  his  discbarge,  is  by 
defendant  issued  to  plaintiff  immediately  after 
sucb  discharge,  which  letter  plaintiff  retains, 
and,  until  said  demand  under  said  section  4056, 
without  objection  thereto ;  where  defendant, 
without  oppression,  fraud,  or  malice,  refuses  to 
give  such  second  letter ;  and  where  there  is  no 
evidence  that  such  second  letter  would  have  been 
of  actual  value  or  benefit  to  plaintiff — not  more 
than  nominal  damages,  if  any  could  be  recover- 
ed  by  plaintiff  against  defendant  because  of 
such  refusal. 

[Ed.  Kote.— For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  {  89;  Dec.  Dig.  |  33.*] 

2.  Master  and  Sebtant  (S  33*)— RErnau.  vo 
Give  Sebvice  Letteb— Right. 

Where  a  discharged  employ^  of  a  railroad 
company  immediately  after  discharge  receives 
and,  without  objection  thereto,  retains  for  more 
than  eight  months  a  service  letter.  In  coi^ormity 
with  bis  contract  with  the  company,  whereup- 


on he  demands  another  service  letter,  conform- 
ing to  the  provisions  of  the  statute  cited  in  the 
preceding  paragraph,  and  the  company  offers  to 
comply  with  liis  demand  upon  condition  that  ha 
first  surrender  the  contract  letter,  which  be  re- 
fuses to  do,  but  offers  to  surrender  it  upon  am- 
dition  that  the  statutory  letter  be  first  given  him, 
defendant  may  rightfully  refuse  to  issae  such 
statutory  letter. 

TEd.  Note.— For  other  cases,  see  Master  sod 
Servant,  Cent  Dig.  |  89:  Dec.  Dig.  t  33.*] 

3-  MaSTEB  and  SiBVAIfT  (I  83*)— BlORt  TO 

Service  Lbttbe— Co  nteact— Statute. 
Neither  the  contract  nor  the  statute,  to 
which  reference  is  made  In  the  foregoing;  para- 
graph, contemplates  that  a  discharged  conductor 
shall,  at  the  same  time,  tie  entitled  to  have  more 
than  one  service  letter  on  account  of  a  single 
discharge. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  30 ;  Dec  Dig.  §  33.*] 

Commissioners'  Opinion,  IHviston  No,  1. 
Error  from  Superior  Court,  Oklahoma  Coan- 
ty;  A.  N.  Munden,  Judge. 

Action  by  Thomas  Fltzmartln  against  the 
St  Louis  &  San  Francisco  Railroad  Compa- 
ny, a  corporation,  and  another.  Judgmmt 
for  plalntUI,  and  defendants  bring  error. 
Reversed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinscbmldt  of  Olilahoma  City,  for  plain- 
tlfts  in  error.  W.  D.  Cardwell,  Stringer  ft 
McQueen,  and  Jno.  C.  Wall,  All  of  Oklahoma 
City,  for  defendant  in  error. 

THACKEI^,  a  Plaintiff  in  error  wUl  be 
designated  as  defendant,  and  defendant  Id 
error  will  be  designated  as  plaintiff.  In  ac- 
cord with  tbelr  respective  titles  in  ttie  trial 

court. 

Plaintiff,  upon  the  verdict  of  a  Jury,  re- 
covered Judgment  In  the  trial  conrt  for  the 
sum  of  flO.OOO  as  damages  for  the  alleged 
unlawful,  wrongful,  willful,  and  malicious 
failure  and  refusal  of  the  defendant  after 
demand  by  him  made  upon  it.  to  give  htui 
what  is  known  as  a  service  letter,  stating  the 
cause  for  which  it  had  discharged  him  from 
Its  service  as  Its  freight  train  conductor,  and 
otherwise  complying  with  the  requirements  of 
the  net  of  April  24,  1908  (Laws  1907-08,  c. 
53,  art  3),  which  is  section  4056.  Comp. 
Laws  1909.  Plaintiff  was  such  conductor  on 
defendant's  railroad  from  April  30,  1907.  to 
October  27,  1908,  Inclusive.  During  about 
90  days  prior  to  September  22.  190S.  bur- 
glary (referred  to  as  "robbery"  throughoat 
the  record)  of  unwatched  freight  cars  in 
transit  on  its  road  between  Sherman,  Tex., 
and  Sapulpa,  Okl.,  was  of  frequent  occur- 
rence; and  on  said  date  a  bulletin  was  Is- 
sued by  M.  A.  Oossette,  its  trainmaster, 
notifying  its  conductors,  Including  the  plain- 
tiff, that  they,  and  their  brakemen,  would  be 
held  responsible  and  dismissed  for  any  such 
burglaries  thereafter  occurring,  the  notice 
re<dtli%.  as  reason  therefor,  that  no  reason- 
able excuse  could  be  seen  for  such  burglaries 
If  trains  were  properly  watched.  On  Oc- 
tober 19,  1908.  defendant's  car  No.  120927,  in 
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its  train  No.  628,  In  charge  of  plalnUfl  as 
conductor,  was  bnt^rised  while  In  .transit 
aod  not  watched  between  the  stations  men- 
lioned,  and  on  October  27,  1908,  the  afore- 
said trainmaster,  by  letter  of  that  date,  in- 
formed plaintiff  that  he  was  "taken  out  of 
service"  for  "allowing"  said  car  No.  120927 
to  be  bnrglarixed. 

[1]  It  appears  from  the  erldenee  that  "n^- 
Ugently  falling  to  prevent"  Is  meant  by  the 
word  "allowing"  as  used  In  the  last  afore- 
said letter,  and  that  there  was  no  Intent  to 
charge  plalntlfl  with  more  than  this. 

A.  few  days  later  plaintiff  received,  and 
thenceforth  retained  (without  objection  until 
July  10.  1908)*  ft  serrlea  letter  in  words  and 
figures  as  follows : 

"St  Xxtuls  &  San  Francisco  Bailroad 
Company.  Certificate  No.  362.  Impression 
copy  to  be  taken  In  book  kept  for  that  pur- 
pose. Francis,  Obla.  Nor.  2.  1908.  This  is 
to  certify:  That  Thomas  Fitzmartln  has 
been  employed  in  the  capacity  of  brakeman 
and  conductor  at  Francis,  Okla.  on  the  Red 
River  Division  from  April  10,  1907,  to  Octo- 
ber 27,  1908.  Reasons  for  leaving  service, 
(lischarfced.  Promoted  to  frdght  conductor 
Aprtl  30th  1907.  Age  41;  weight  160;  height 
S  ft.  5  in.;  complexion  light;  hair  auburn; 
eyes  blue.   George  Gelger,  Superintendent 

"No  letters  will  be  Issued  to  employes 
leaving  the  service  except  on  this  form. 
They  must  be  signed  by  head  of  departmrat 
personally.  W.  C.  Nl»>n,  Tice  Pres.  and 
Gen'l  Mgr." 

Plaintiff  had  misrepresented  his  age  In  his 
applications  to  defendant  for  employment; 
and  the  foregoing  letter,  following  bis  own 
statement,  stated  the  same  about  five  years 
younger  than  be  waai  At  the  time  of  his 
discharge  plaintiff  was  a  member  of  O.  R.  C. 
fOrder  of  Railway  Conductors),  with  imme- 
diate membership  in  local  order  No.  53  at 
Denlson,  Tex.,  where  he  resided;  and  he  was 
in  the  service  of  defendant  under  the  conduc- 
tors' and  brakemen's  schedule  of  June  1, 
1007,  the  same  being  a  contract  (known  gen- 
erally as  "Trainmen's  Schedule")  between 
conductors  and  brakemen,  entered  Into  by 
them  through  their  respective  orders,  and 
Vbe  defendant,  which  contain  the  provisions 
following : 

"Article  24.  Any  trainman  leaving  the 
service  of  this  company  after  employmrat  of 
thirty  days  or  more,  will,  at  his  request,  be 
elven  a  letter  by  his  superintendent,  stating 
his  term  of  service,  capacity  in  which  em- 
ployed, and  whether  he  is  leaving  the  service 
of  his  own  accord  or  has  been  discliarged. 
•  •  •  •  • 

"Article  26.  Conductors  and  brakemen 
will  not  be  discharged,  suspended  or  given 
demerit  marks  without  Just  and  sufficient 
.cause.  Befbre  inflicting  punishment  In  form 
of  dismissal  or  snqpenston,  trainnmater  or 
XQperintendent  will  hold  Investigation  If  re- 
QQested  by  employfi  involved,  except  In  cas- 
es of  faesdrend  oollislon  or  drunkoiness.  If 


Investigation  is  deemed  necessary  th^  may 
be  present,  together  with  a  disinterested  em- 
pIoy6  of  their  choice.  All  decisions  will  be 
rendered  within  15  days  when  practicable. 
In  case  of  dismissal,  suspension  or  demerit 
marks,  If  any  conductor  or  brakeman  thinks 
sentence  unjust,  he  shall  have  the  right 
within  10  days  to  refer  his  case  by  written 
statement  to  his  superintendent  Within  10 
days  of  receipt  of  this  notice  the  case  shall 
have  a  thorough  Investigation  by  proper  of- 
ficers of  the  company,  at  which  Investigation 
he  may  be  present  if  he  so  desires,  and  also 
be  represented  by  any  disinterested  employes 
of  his  choice.  In  case  he  is  dissatlsfled  with 
result  of  Investigation,  be  shall  have  the 
right  of  appeal  to  the  general  officers.  In 
case  punishment  is  Inflicted  and  subsequently 
found  to  be  unjust  he  shall  be  reinstated 
and  paid  at  regular  rates  for  all  time  lost" 

Soon  after  being  discharged  plalntlfl, 
through  his  said  local  order  Ko.  53,  procured 
E.  L.  HUl,  who  was  chairman  of  the  griev- 
ance committee  of  the  Sapulpa  Division  of 
the  Order  of  Railroad  Conductors,  to  apply 
to  defendant's  division  superintendent  Geo. 
Gelger,  for  reinstatement  and  pay  at  regular 
rates  for  all  lost  time;  and  Superintendent 
Geieer.  within  three  weeks  after  plaintiff  was 
discharged,  proposed  to  reinstate  him  without 
pay  for  lost  time,  but  plaintiff  declined  that 
proposition.  About  and  not  later  than  Jan- 
nary  18,  1908v  0.  H.  Basel,  chairman  of  the 
general  grievance  committee  of  the  Order  of 
Railroad  Conductors,  with  Local  Chairman 
Hill  and  plaintiff  both  present  took  this  mat- 
ter of  reinstatement  with  pay  for  all  time 
lost,  up  In  conference  with  J.  E.  Hutchinson, 
defendant's  general  snp^lntendent,  at  Spring- 
field, Mo.;  but  after  conference,  this  official 
declined  to  do  more,  and  formally  offered  to 
reinstate  plalntlfl  without  pay  for  time  lost 
During  the  conference  In  this  regard  with 
Superintendent  Hutchinson,  plaintiff  made  a 
statement  4s  to  the  burglary  mentioned  and 
as  to  a  prior  burglary  of  a  car  in  a  train  In 
his  charge  between  the  aforesaid  stations, 
which  convinced  Chairman  Hill  that  he  had 
been  wrong  In  his  former  view  that  plain- 
tiff was  entitled  to  pay  for  lost  time;  and,  at 
the  time  of  that  conference,  both  Chairman 
Hasel  and  Chairman  HiU  thought  plalntlfl 
guilty  of  negligence  In  failing  to  prevent  the 
burglary  for  which  he  was  discharged,  and 
thenceforth  recommended  his  acceptance  of 
the  proposition  of  reinstatement  without  pay 
for  lost  time.  Plaintiff  appealed  from  this 
action  of  Chairman  Hasel  to  the  full  general 
grievance  committee  of  the  Order  of  Ball- 
Toad  Conductors,  but  subsequently  dismissed 
the  appeal,  and  this  committee  approved 
Hr.  Basel's  report  of  his  action. 

On  July  10,  190B,  plaintiff,  tor  the  first 
time,  made  demand  of  defendant  tm  a  ser- 
vice letter  as  follows:  "Denlson,  Texas,  July 
10,  1909.  Mr.  J.  V.  HSckey,  Asst  Sup't  St 
I/,  ft  S.  F.  R.  R.  Ga,  Frauds,  Oklahoma- 
Dear  Sir:  Aboat  Oct  27th,  1908,  I  was  dis- 
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<3iaiged  firom  the  service  of  yonr  compaiVt 
and  oa  Kot.  20.  eame  year,  Mr.  Geo.  Geiger, 
fbm  nipfirintendent,  nndortook  to  give  me  a 
service  letter  wbicli  is  neither  satlsfactoir 
to  me,  nor  does  It  conform  to  the  laws  of  the 
state  of  Oklahoma,  and  in  addition  to  this,  It 
absolutely  precludes  my  seeking  employment 
elsewhere.  I  will  therefore  thank  you  to  at 
once  provide  me  with  a  service  letter  In  com- 
pliance with  the  Okla.  Statutes,  under  the 
title  "Service  Letters"  and  the  act  approved 
April  18th.  1008,  of  the  Oklahoma  Legisla- 
ture; and  to  aid  you  in  an  exact  compliance 
with  this  request  and  this  law,  I  am  aiclos* 
ing  yon  a  sheet  of  white  paper,  upon  which 
the  service  letter  can  be  prepared  as  Is  re- 
quired by  such  act  Trusting  that  I  will  re- 
ceive this  service  letter  at  the  earliest  possi- 
ble date  consistent  with  the  duties  of  yonr 
office,  I  am,  Very  truly,  Thos.  Fltzmartln, 
612  W.  Day  St,  Denison,  Texas."  Mr.  Hlck- 
ey  referred  this  letter  from  plaintiff  to  de- 
fendant's division  superintendent,  Mr.  H.  F. 
Olark;  and  the  latter  answered  same  as  fol- 
lows: **St  Louis  &  San  Francisco  Railroad 
Company.  Sapnlpa,  Oklahoma,  Juiy  17, 
1900.  Mr.  Thomas  Fltzmartin,  612  West 
Day  Street  D^lson,  Texas— Dear  Sir:  Your 
letter  of  July  10th  In  regard  to  service  let- 
ter. Please  be  kind  enough  to  return  to  me 
the  original  service  letter  issued  to  you  1^ 
Mr.  Oeiger,  at  which  time  we  will  furnish 
you  with  a  aorvlce  lettec  compiled  In  line 
with  the  present  Oklahoma  law.  Tears 
tmly,  H.  F.  Clark,  Superintoident"  Plain- 
tiff answered  the  last  foregoing  lettor  as  fol- 
lows: "Denison,  Tex.  Station,  July  19,  IBOO. 
Mr.  H.  F.  Clark,  Snpt,  Sapulpa,  Oklahoma- 
Dear  fflr:  Have  received  yonr  reply  to  my 
T8q:ne8t  for  service  letter.  Please  send  to  me 
Uie  service  letter  In  compliance  with  the 
present  (ttlah<nna  law  and  I  will  then  return 
to  yon  the  one  given  to  me  by  Snpt  Gelger. 
Tours  truly,  Thos.  Fitsmartin,  512  W.  Day 
St"  On  August  8, 19ra,  defendant  answered 
the  last  preceding  letter  as  follows:  "Service 
Letter,  Former  Conductor  Fltonartln.  Sa- 
pulpa, August  8, 1909.  Mr.  Thomas  Fltsmar- 
tln,  612  West  Day  St,  Denison,  Texas — Dear 
Sir:  Tour  fAvor  of  the  19th:  tt  you  will 
call  on  me  personally  I  will  be  ^d  to  give 
you  another  service  letter  written  on  any 
l^ece  of  paper  whldi  yon  will  present  Tours 
truly,  Superintendent" 

There  la  no  evidence  whatever  against  de- 
fendant of  oppression,  fraud,  or  malice,  nor 
of  actual  damage  to  plaintiff  resulting  fft>m 
reftisal  of  his  demand  of  statutory  service 
letter,  and.  If  plaintiff  could  recover  any 
amount  whatevw  in  this  action,  he  would  be 
limited  to  mer^  nominal  damages  (see  Ft 
8.  ft  W.  By.  Co.  T.  Ford,  84  OkL  676,  12S 
Paa  74B,  41  L.  B.  A.  [N.  8.]  74S);  but;  as 
will  hereinafter  appear,  there  Is  an  insupera- 
ble l^Eftl  (Steele  to  his  recotery  of  even  nom- 
inal damages.  It  appears  from  his  own  tes- 
timony that  at  the  time  of  his  dlsdiarge,  the 
plalntig  bad  passed  the  age  Umlt  at  and  aft- 


er whidi '  "most"  railroad  oominnles  would  not 
employ.  Plaintiff  not  only  dedlned  reinstate- 
ment In  his  former  podtlon  as  an  employ^  of 
defendant  without  apparent  cause,  other 
than  its  refusal  to  pay  him  for  this  short 
time  lost  but  has.  since  his  dlscbarge^  made 
little  effort  to  secure  employment  from  other 
railroads,  and  had  made  none  to  secure  same 
from  any  other  source  before  he  commenced 
this  action.  After  his  discharge  and  daring 
the  same  fall  he  applied  to  the  Houstoi  ft 
Texas  Central  Railway  Company,  through  > 
yardmiuter  or  roadmaster  who  was  bis  p«- 
sonal  friend  and  had  previously  seen  the  li- 
ters given  him  by  defendant  but  It  does  not 
appear  that  this  yardmaster  or  roadmaster 
was  authorized  to  employ;  that  the  question 
of  service  letter  was  In  any  manner  mention- 
ed; that  his  age  would  not  have  prevented  Ids 
employment  by  that  company;  nor  whether 
that  company  had  any  position  open  wUdi 
he  desired  or  could  have  filled.  In  August, 
1009,  and  before  commencing  this  action,  he 
applied  to  the  trainmaster  of  the  Mlssuorl, 
Oklahoma  &  Gulf  Railway  Company  at  Hiu- 
kogee,  Okl.,  getting  the  information  In  re- 
sponse that  there  was  nothing  for  him;  and, 
although  he  did  not  exhibit  his  service  letter, 
he  told  said  trainmaster  he  had  one  and 
what  its  contmts  was.  It  appears  ttie  train- 
master was  a  proper  person  to  whom  such 
application  might  be  made;  but  it  does  not 
appear  that  there  ynm  a  vacancy,  nor  that 
bis  age  would  not  have  prevented  bis  ea^ 
ployment,  and  It  does  not  appear  that  the 
form  or  diaracter  of  his  service  lettw  In  any 
way  affected  the  question.  About  a  month 
before  the  trial  of  this  case  in  Beptonber, 
1910,  he  applied  to  the  roadmaster  of  the 
Texas  &  Padflc  Railway  Company  at  Dallas, 
Tex„  and  afterward  to  the  American  Ex- 
press Company  for  a  Job  and  failed  to  get  It; 
but  no  service  letter  was  exMblted,  and  It 
appears  that  no  question  in  that  r^ard 
arose;  the  cause  his  fftOure  to  secure  a 
Job  being  undisclosed.  Up  to  the  time  of  the 
trial  of  this  action,  nearly  two  years  after 
the  dlsdiarge,  it  ai^iears  he  had  made  no 
effort;  further  than  stated  above^  to  secure 
employment,  except  he  went  to  the  Midland 
Valley  Railroad  Company,  and  failing  to  see 
the  tralnmastM,  informed  his  personal 
friend,  a  man  named  Dean,  who,  according 
to  his  ded gnatlon,  was  a  conductor,  but  who. 
according  to  the  otherwise  uncontradicted 
evldoice  for  defendant,  had  not  been  In  the 
service  since  plaintiff's  said  discharge,  and 
who  does  not  appear  to  have  had  any  au- 
thori^  in  that  regard,  Uut  he,  the  plaintiff, 
desired  a  position  with  that  road;  and  this 
noau  Dean  promised  an  effort  In  Us  bdiaU, 
which  Is  the  end  of  tlie  evidence  In  that 
regard. 

It  does  not  In  any  manner  appear  tlut 
plaintiff  was  ever  refused  employmoit  for 
want  of  a'  service  letter  showing  that  he  was 
discharged  because  of  his  failure  to  prevent 
the  bursary  of  car  No.  120927*  or  otherwise 
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complj  with  tbe  provlaloiis  of  section  40B6k 
supra;  and  tt  novbere  appears  that  a  aerr- 
Ice  lett»,  m^ely  stating  that  idalntlfl  mm 
dlacharged  woald  ndUtate  against  his  ability 
to  obtain  employment  from  another  railroad 
company  by  reason  of  any  agreement  or  un- 
derstanding In  that  neud  between  audi 
companlea ;  bat,  to  file  omtraiy,  tbwe  Is  an 
orenrhtfmlng  amount  of  uncontradliAed  ert 
dence  to  tbe  effect  that  a  letter  merely  show- 
ing tbe  fact  of  discharge  haa  no  pecollar 
meaning  or  significance  whatever,  and  la  not 
less  mnaUe  to  tbe  beam  Otan  a  letter 
showing  dlacdia^  for  such  cause  as  eristed 
In  tUs  ease:  It  appeara  that  In  all  caaea  at 
glTtng  emplosmCTt  by  railway  ocnnpanlea  tbe 
employe  la  first  taken  upon  probation  pend- 
ing an  iniraatigatton  of  his  past  reorad;  and 
this  1b  tme  no  matter  what  the  form  and 
cbtracter  of  his  service  letter  may  be,  as  well 
as  in  cases  where  he  has  no  letter. 

In  the  absque  of  otruieons  evidence 
throwing  Ut^t  upon  the  comparative  values 
of  BoxSk  Isttera,  It  would  aeem  reasonable  to 
Inffer  Qiat  a  letter  omitting  to  state  such 
caoae  of  discharge  would  be  the  more  valua- 
ble to  the  bearer  because  of  the  tect  that  he 
woold  have  an  <ni!Kntanity  to  minimiw*  the 
eStet  of  such  cause  by  stating  the  facts  as 
fully  and  favorably  aa  the  tmtti  mnld  per- 
mit in  his  favori  and  so  ingratiate  bimseU, 
by  fiUttifal  and  efBdent  serrioo^  Into  tbe 
fivor  of  his  new  emplaytx  pending  the  lat* 
tar's  investUation  of  his  record,  that  a  sub- 
nqoenUy  obtained  leas  favorable  or  more 
doogatmy  statement  of  the  cause  of  his  dis- 
charge,  made  by  his  f<Hnaer  onidoyer,  would 
not  result  in  a  loss  of  bia  new  poaltlou;  but, 
of  course,  If  there  was  any  understanding  be- 
tween railroad  companies  by  wbldi  such  let- 
ters had  a  peculiar  meaning  or  glgnlflcance, 
ud  thereby  prevented  or  tended  to  prevwt, 
aopk^numt  of  the  bearer,  at  if  throu^ 
mafice,  or  other  Improper  motive,  those  of 
whom  the  new  employer  inquired  would  give 
exaggerated  or  false  derogatory  information 
u  to  Oie  cause  of  dladiarge,  a  servloe  letter 
■pedflcally  staling  the  cause  thmo^  issued 
at  the  time  of  discharge^  might  tend  to  pre- 
vent the  giving  or  mlnimlce  the  effect  of 
such  exaggerated  or  false  Information,  and  be 
preferable  and  more  valuable  to  tbe  dis- 
cbarged  employe;  but,  under  the  evidence 
In  this  case,  no  fact  or  Inferemce  irtiaterer 
appears  In  suwort  of  the  view  that  a  letter 
showing  the  cause  of  discharge  would  be  the 
more  valuable. 

When  tbe  cause  of  disdurge  is  derogatray 
to  the  person  discharged,  as  when  it  is  pure- 
ly economic  or  is  dear^  wrongful,  we  are 
able  to  believe  that  such  letter  may  be  help- 
fnl  In  securing  probative  Moplosmient;  but  it 
>s  Ineonceirable  that  sudi  a  letter  aa  con- 
fonnity  to  tbe  statute  vrould  have  required 
In  this  case  could  have  had  any  valuer  above 
tbe  value  of  tbe  letter  gtvoi  plaintiff,  as  long 
as  it'doea  not  appear  tlther  tbat  there  was 
any  underatanding  between  railroad  com- 


paales,  any  derogatory  information  actually 
given,  any  probative  employment  secured,  or 
anything  wliatevar  to  give  the  letter  given 
a  lesser  value  than  the  letter  demanded 
would  have  had. 

Altliough  a  mudi  lazier  number  of  wlt- 
nesses,  apparently  far  better  qualified  in 
point  of  knowledge  to  give  testimony  in  this 
regard,  Indndlng  many  railroad  offidals  and 
Ohalrmen  BaaA  and  Hm  of  the  Order  df 
Railroad  Oonductors,  testified  for  defendant 
to  the  contrary,  witnesses  for  the  pi«iti*»f 
testified  that  an  amdiouit  for  employment, 
with  a  service  letter  showing  that  he  bad 
been  dischai^Bed  and  not  apedQrlng  the  cause 
ttierefor,  could  not  get  employment  wltb  an- 
oflier  railroad  company,  but,  at  best,  this  ap- 
pears to  have  been  merely  opinion  evidence, 
based  upon  no  disclosed  facta  within  their 
own  knowledge  which  supports  such  opin- 
ion; and  these  witnesses  ft>r  plaintiff  In 
every  instance  gave  ftirtbw  testimony,  al- 
most, If  not  quite,  deatroylng  any  poasiUe 
probative  value  in  thdr  prior  stotement 
that  an  employ^  with  such  a  letter  could  not 
get  emph^nent;  and  we  aaanme  th^  did 
not  mean  to  say  that  one  having  a  service 
letter  giving  a  serious  wronft  such  as  dis- 
honesty or  other  serious  deflctowy,  as  the 
cause  of  dlacbarge  would  have  any  better 
dkance  to  secure  emtflaymait  than  one  hav- 
ing a  letter  merely  ahowlng  "disdiuged," 
alUkOui^  the  testimony  fm  plaintitt  does  not 
discriminate  in  this  regard.  Allowing  evoy 
proper  itresumptlon,  and  indulging  every 
teaaonable  Inferoiee  from  the  testimony  in 
favor  of  plaintiUE  upm  tiiis  pointy  It  appears, 
when  the  evidence  of  plaintiff  is  considered 
as  a  whole*  tiutt  these  wttnesses  had,  without 
actual  knowledge  cX  the  cause  of  ^inre  to 
get  employing  In  certain,  and,  so  far  aa 
was  specified,  wy  few*  instances,  errone- 
ously concluded  from  the  bare  fact  of  fail- 
ure In  these  instances,  and  notwithstanding 
success  In  othos,  that  an  applicant  for  on- 
ployment  with  sndi  a  letter  vnu  at  so  great 
a  disadvantage  If  hla  service  letter  mere- 
ly stated  that  he  was  discharged  that  they 
were  Justified  in  testifying  that  he  could 
not  get  employment  Aa  an  instance  illus- 
trating a  latik  of  value  in  Uifi  testimony  for 
plain  tiff  that  sndi  letters  precluded  the  bear- 
er from  securing  employment,  one  of  the 
witnesses,  so  testifying  most  strongly  on  di- 
rect examination,  admitted  on  cross-exam- 
ination, toudiiug  Ou  only  instance  of  fail- 
ure to  get  onjdoymait  he  specified,  that  he 
was  employed  notwithstanding  he  presented 
such  a  letter,  and  was  retained  pending  In- 
vesttgatlon  of  the  references  given  In  his 
wiittoi  appUcatt<m  tor  the  Job,  after  whldi 
he  was  rejected— evidently  because  of  an- 
swera  to  privato  InquMes  which  we  cannot 
aaaume  to  have  been  more  den^tory  than 
a  true  stet^ent  of  the  cause  of  disdiai^ 
—and  it  appears  fn»n  the  testimony  given, 
both  for  lAaintlff  and  defaidant,  when  the 
aame  is  considered  aa  a  whole  and  ite  appar* 
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ently  conflicting  parts  are  harmonized,  which 
may  be  done  by  harmoniclng  the  apparent 
conflicts  in  the  several  parts  of  the  evidence 
for  plaintiff,  that  applicants  in  search  of 
employment  in  vacant  positions,  with  or 
without  service  letters,  and  regardless  of 
lack  of  statement  of  caitse  of  discharge 
when  they  have  such  letters,  if  tiiey  make 
the  impression  of  being  reliable  and  capable 
upon  the  mind  of  the  employing  officer,  are 
taken  on  probation  pending  Investigation  of 
their  past  record,  which  investigation  is  al- 
ways made,  and  are  retained  If  they  sustain 
the  good  Impression  thus  made  and  their 
past  record  is  found  to  disclose  no  fact  pre- 
venting their  retention.  Whatever  may  be 
the  real  facts  as  to  the  treatment  given 
bearers  of  letters  showing  merely  tliat  they 
have  been  discharged,  granting  for  the  sake 
of  argument  tliat  it  may  be  true  that  the 
company  and  its  superintendent  issuing  such 
discharge  may,  in  response  to  inquiries  from 
the  company  to  which  it  is  presented,  and 
who  has  taken  the  bearer  on  prot>ation,  by 
private  letter  make  statements  more  derog- 
atory to  him  as  to  the  cause  of  his  discharge 
than  they  would  do  If  they  had  previously 
given  him  a  letter  showing  the  cause,  it 
must  be  conceded,  we  tliink,  that  the  evi- 
dence In  this  case  does  not  Justify  such  im- 
putation against  the  defendant  or  any  one 
representing  it  Indeed,  it  does  not  appear 
that  plaintiff's  record  wltb  defendant  was 
ever  investigated  by  any  other  company,  and 
the  very  few  persons,  in  several  instances 
hts  personal  friends,  to  whom  he  applied  foi; 
employment  with  other  companies  appar- 
ently had  only  his  own  statement,  If  that, 
as  to  the  cause  of  his  discharge. 

[2, 3]  Assuming  without  deciding  that  the 
provision  of  the  contract  between  these  par- 
ties relating  to  service  letters  (article  24, 
supra)  was  entirely  for  the  benefit  of  plaintiff, 
and  gave  him  an  optional  right  to  a  cer- 
tain form  of  letter  without  so  much  as  by 
implication  limiting  tils  right  to  that  partic- 
ular form  of  letter  as  against  the  subse- 
^luently  enacted  statute,  and  that  be  could 
waive  that  right,  and  assert  a  right  under 
the  statutory  provision  In  that  regard  with- 
out the  assrat  of  the  defendant — i.  e.,  that 
the  contract  was  not  necessarily  the  exclu- 
sive measure  of  the  rights  and  duties  of  the 
parties  as  to  service  letters  as  against  this 
statute — we  are  of  the  opinion  that  neither 
the  statute  nor  the  contract  contemplated 
that  a  discharged  employ^  should  be  enti- 
tled to  have  more  than  one  service  letter  at 
the  same  time  on  account  of  a  single  dis- 
charge. 

In  view  of  the  undisputed  evidence  to  the 
effect  that  there  is  a  demand  for  service 
letters,  resulting  In  their  forgery  in  some 
lustanfws  and  In  untrustworthy  persons  false- 
ly assuming  the  name  of  the  persons  given 
genuine  letters  In  other  instances,  defend- 
ant's demand  of  plaintiff,  in  response  to  the 
Jatter's  demand  for  a  statutory  form  of  let- 


ter, that  the  service  letter  issued  to  plala- 
tlff  on  November  2,  1908,  under  the  contract 
or  trainmen's  schedule,  should  be  retamed 
to  it  as  a  condition  precedent  to  the  issu- 
ance of  a  letter  under  the  act  of  April  24, 
1908,  appears  reasonable  and  Juat;  and  de- 
fendant's rule  forbidding  the  issuance  of  a 
second  letter  until  the  prior  letter  has  been 
surrendered,  in  deference  to  which  such  de- 
mand was  made  of  plalntiCC,  seems  to  be 
subject  to  no  fair  or  reasonable  adverse 
criticism. 

The  fact  that  the  statute  Imposes  a  penal- 
ty upon  a  railroad  company  for  willfully  or 
negligently  failing  or  refusing  the  letter 
thereby  required,  and  none  upon  the  de- 
mandant for  falling  or  refusing  to  surren- 
der another  and  different  letter  theretofore 
received  and  retained  by  him,  as  well  as 
the  fact  that  the  lesser  danger  of  possible 
harm  would  seem  to  require  that  the  con- 
tract letter  should  be  surrendered  before  t&e 
issuance  of  the  statutory  letter  should  be  re- 
quired, emphasize  the  reasonableness  of  de- 
fendant's refusal  to  Issue  the  statutory  let- 
ter. Assuming,  wlthont  deciding,  that  plaln- 
tiff  has  not  waived  his  right  to  afterwards 
demand  and  receive  a  statutory  letter  by  ac- 
cepting and,  for  more  ttian  eight  months, 
without  objection,  retaining  the  contract 
letter  that  was  issued  to  him  immediately 
after  his  discharge,  we  are  of  the  opinion 
ttiiat,  upon  defendant's  demand  therefor, 
plaintiff  was  twund  to  surrender  the  first 
Issued  letter  as  a  condition  precedent  to 
his  absolute  and  unconditional  right  to  tbe 
statutory  letter  demanded  by  him  on  July 
10,  1909.  The  statute  by  its  terms  takes  do 
account  of  pre-existing  contracts;  we  c«n- 
not  assume  it  was  thereby  intended,  If  It 
was  constitutionally  possible,  to  sun^lement 
plaintltTs  contract  by  giving  a  right  to  an 
additional  letter — it  seems  more  reasonable 
to  say  that  It  contemplated  the  issuance  of 
only  one  letter  to  a  discharged  employ^  and 
that  an  employ^  holding  a  different  form  of 
letter,  which  he  had  accepted  under  a  con- 
tract entered  into  before  the  enactment  of 
the  statute,  is  not,  whUe  he  holds  sncb  let- 
ter, in  position  to  rightfully  demand  a  let- 
ter in  the  statutory  form. 

Among  the  numerous  questions  presented 
upon  the  errors  assigned,  It  is  urged  by  de- 
fendant that  the  act  of  AprU  24.  1908,  Is 
violative  of  tbe  "due  process"  and  "equal 
protection"  clauses  of  the  fourteenth  amend- 
ment and  the  provision  against  "any  law  im- 
pairing the  obligations  of  contracts"  in  tbe 
federal  Constitution,  as  well  as  of  the  "dne 
process,"  "obligation  of  contracts,"  and  "lib- 
erty of  speech"  provisions  of  the  state  Con- 
Btltution,  and  it  Is  also  urged  that,  if  the 
statute  be  held  valid.  It  gives  no  rl^t  to 
civil  damages  for  failure  to  comply  with  its 
provisions,  in  view  of  the  absence  of  sncb 
right  at  common  law;  but  it  is  unnecessary 
to  determine  anj  of  these  questions  In  tbis 
cose. 
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However,  u  toidisg  to  abow  that  the  atat- 
Dte  Is  not  nnconstltntlooal,  ve  direct  atten- 
tion  to  the  cases  of  St.  IjotiIs  Sonthwestem 
Rjr.  Co.  of  Texas  t.  Blxon  CTex.  CIt.  App.) 
126  S.  W.  S38,  and  St  Louis  Sonthwestem 
By.  Co,  of  Texas  t.  Grlffln  (Tex.  GIt.  App.) 

S.  W.  688,  and,  as  tendlxig  to  eOiow  that 
a  piiTate  action  for  dvll  damages  tci  breadi 
of  duty  Imposed  by  the  statute  can  be  main- 
tained, we  direct  attention  to  cases  dted  in 
aod  editorial  conclnslon  of  notes  to  Wolf  t; 
i>uiith,  page  388,  and  Leathers  t.  B.  D.  T. 
Co.,  page  349,  in  9  L.  R.  A.  (N.  S.). 

For  the  Teaaona  stated,  the  Jn^ment  of 
the  tzlal  court  should  be  reversed. 

FEB  CURIAM.  Adopted  in  wbola 


J.  I.  CA3B  TBRBSHINO  MAOH.  GO.  et  aL 
v.  WALTON  TIIUST  GO.  et  al. 

<Sbpreme  Goort  of  Oklahoma.  Nor.  18, 1913.) 

(SvUahut  hy  the  Court.) 

1.  Teusts  (I  63%*)— Equitable  Intebbsi^ 
"Resultihg  Teust." 

Reaultlog  trusts  are  those  which  arise  where 
the  legal  estate  in  property  Is  disposed  of,  con- 
TCfed,  or  transferred,  but  the  intent  appears  or 
is  interred  from  the  terms  of  the  disposition,  or 
frum  accompaoyiDg  facts  and  circumstances, 
that  the  beneficial  interest  is  not  to  go  to  or  be 
enjofed  with  the  legal  title.  In  sach  a  case,  a 
tnut  is  implied  or  remits  in  favor  of  the  per- 
son for  whom  the  equitable  interest  is  assamed 
to  have  been  intendM,  and  whcon  equity  deems 
to  be  the  real  owner. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  IS  91,  92,  98,  99,  100;  Dec.  Dig.  §  63%.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6188-6192.] 

2.  Tbusts  70*)— BssnLTiNo  Trusts— Cob- 

FOBATIOV. 

A  deed  executed  fur  a  corporation  to  one  of 
Its  oScers,  without  oonsideratioa,  that  the  gran- 
tee might  procure  a  loan  thereon  for  the  corpo- 
ration's benefit  and  which  loan  is  procured  and 
the  entire  consideration  paid  over  to  the  grantor 
la  the  deed,  there  being  do  fraud  in  the  traas- 
action;  and  where  shortly  thereafter  the  land 
M  reconveyed  to  the  corporation,  which  assumed 
payment  of  the  mortgage  debt.  Held,  that  the 
only  interest  acquired  by  the  grantee  was  the 
naked  legal  title,  and  that  the  equitable  estate 
u  the  land  remained  in  the  grantor,  which  was 
in  fact  the  true  owner. 

-JEd.  Note— For  other  cases,  see  Trusts,  Cent 
I>i8.  M  96-97;  DeCL  Dig.  »  70.*] 

«.  TBtlSTS  (I  88*)— PaEOL  EVIDXNCK— EsTAB- 
U8IIUENT  OF  REani,TINO  TbUSTB. 

Resultins  trusts  are  not  within  the  statute 
«  fraudfl,  and  may  therefore  bs  established  by 
inrol  evidence,  where  not  otherwise  incompe- 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  88  130-133;  Dec.  Dig.  |  Sa*] 

4.  JUDOUENT  (8  780*)— TaENB— PbOPEBTT  SUB- 
JECT—LeOAL  Title— Trusts. 

The  lien  of  a  judgment  does  not  attach  to 
rae  mere  legal  title  to  land,  standing  in  the  name 
01  the  judgment  debtor,  when  the  equitable  es- 
tate is  in  another,  and  a  transitory  seisin  of 
U&ds  by  the  judgment  debtor,  in  trust  for  anoth- 
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er,  win  not  subject  tiiem  to  the  lien  of  a  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ff  1841,  1343-134Sr;  Dec.  Dig.  i 
780.*] 

5.  JDDQMKNT  (|780*)— LlXNB— PBOPBBTI  SUB- 
JECT—LbOAL  TiTiB— Tbusts. 

This  rule  applies  where  the  judgment  debt- 
or, although  having  the  legal  title  to  the  landu, 
holds  it  subject  to  a  resulting  trust  in  favor  oi 
another. 

rCd.  Note.— For  other  cases,  see  Judgment, 
C^t.  Dig.  18  1841,  1343^^349;   Dec.  Dig.  8 

6.  JUDaiCENT  (8  780*)- Lien— Peopebty  Sub- 
ject. 

The  judgment  lien  contemplated  by  section 
S941,  Comp.  Laws  1909,  is  a  lien  only  on  the 
actual  interest  of  the  judgment  debtor,  whatev- 
er that  may  be ;  therefore,  thou|^  he  appear  to 
have  an  interest,  If  he  has  none  in  fact,  no  lien 
can  attach. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  81  1341,  1848-li<$;  Dec:  Dig.  | 
780.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  Superior  Court,  Uoskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  Walton  Trust  Company  against 
the  J.  I.  Case  Threshing  Maehtiie  Company 
and  others.  Judgment  for  plaintiff,  and  the 
threshing  company  and  another  bring  error. 
Affirmed. 

Chaa.  A.  Cook,  of  Muskogee,  for  plaintiffs 
In  error.  J.  B.  Furry,  of  Muskogee,  for  de- 
fendant In  error  Walton  Trust  Co.  Gibson  & 
Thurman,  of  Muskogee,  for  defendants  in  er- 
ror Bank  of  Commerce,  James  E.  Edmonds, 
and  Susie  Bdmonda 

8HAEP,  O.  This  is  a  suit  brought  by  the 
Walton  Trust  Company,  against  James  K. 
Edmonds,  Susie  Edmonds,  the  Bank  of  Com- 
merce, the  Caney  Creek  Oil  Company,  Charles 
C  O'Dell,  the  Indian  Land  &  Trust  Company, 
W.  M.  Martin,  J.  1.  Case  Threshing  Machine 
Company,  and  J.  L.  Wlsener,  sheriff,  the 
primary  purpose  of  which  was  to  foreclose 
six  certain  real  estate  mortgages,  given  by 
the  defendants  Edmonds  and  wife  to  the 
plaintiff,  to  secure  the  payment  of  a  loan  of 
$5,472,  together  vrtth  interest,  and  the  pay- 
ment of  which  was  assumed  by  the  defendant 
Bank  of  Commerce.  The  other  defendants 
were  made  parties  for  the  purpose  of  deter- 
mining any  Interest  they  might  have  in  and 
to  said  real  estate,  and  the  priority  of  all 
claims  or  Hens  thereon.  The  defendant  J.  I. 
Case  Threshing  Machine  Company  answered 
setting  up  a  Judgment  Hen  on  the  lands  In- 
cluded in  the  mortgage  foreclosure  proceed- 
ings, which  Judgment  was  recovered  by  it  on 
the  6th  day  of  July,  1907,  In  an  action  there- 
tofore pending  in  the  United  States  court 
for  the  Western  District  of  the  Indian  Ter- 
ritory at  Muskogee,  In  which  the  Territorial 
Land  &  Trust  Company,  J.  K.  Edmonds,  and 
others  were  defendants,  and  on  which  Judg- 
ment there  was  a  balance  due  and  unpaid 
of  $1,712.32,  and  interest,  and  charging  that 
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Bald  Jodgmeut  was  dnly  entered  and  indexed 
In  tbe  records  of  said  United  ,  States  coart, 
and  constltnted  a  lien  upon  the  lands  of  tbe 
said  J.  K.  Edmonds,  situated  within  Musko- 
gee county,  prior  In  point  of  time,  and  para- 
mount to  the  several  mortgages  executed  by 
Edmonds  and  wife  to  the  Walton  Trust  Com- 
pany. In  tbe  reply  of  the  latter  company  to 
tbe  answer  of  the  threshing  machine  com- 
pany, as  well  as  In  the  answer  of  the  Bank 
of  Commerce,  it  was  contended  that  the  de- 
fendant J.  K.  Edmonds  at  no  time  had  any 
beneOclal  interest  in  the  lands  conveyed  to 
him  by  the  Bank  of  Commerce  on  the  8th 

-  day  of  February,  1908 ;  that  the  said  Bank 
of  Commerce  was,  from  June  7,  1905,  the 
owner  by  purchase  from  one  C.  K.  Marks  of 
all  and  singular  tbe  lands  in  question;  and 
that  it  had  been  and  was  at  all  times  there- 
after, including  the  date  of  the  execution  of 
the  deed  to  Edmonds,  and  then  was,  the  real 
owner,  subject  to  no  equittea  save  and  ex- 
cept the  lien  of  the  mortgages  in  process  of 
foreclosure;  that  its  deed  to  said  lands  bad 
been  placed  of  record  on  the  day  following 
its  purchase,  and  that  on  the  8th  day  of 
February,  1908,  said  Bank  of  Commerce,  be- 
ing desirous  of  borrowing  money  upon  the 
security  of  said  land,  and  for  convenience, 
executed  an  instrument  in  form  a  warranty 
deed  to  the  defendant  Edmonds,  and  which 
said  deed  was  placed  of  record  in  tbe  office 
of  tbe  register  of  deeds  of  Muskogee  county 
on  February  19,  1908;  that  although  It  was 
in  form  a  warranty  deed,  reciting  a  cash 
consideration,  no  consideration  in  fact  passed 
to  said  bank  for  said  conveyance,  but  the  sole 
and  only  purpose  was  to  enable  the  Bank  of 
Commerce  to  procure  a  loan  thereon,  of  the 
plaintiff  trust  company,  tbe  same  to  be  se- 
cured by  mortgage  upon  said  lauds;  that 
said  Edmonds  was  the  holder  of  the  naked 
legal  title  thereto,  for  the  accommodation 
and  use  of  the  Bank  of  Commerce,  of  which 
bank  he  was  at  the  time  an  officer  and  em- 
ploye ;  that  the  entire  pro(%ed8  of  tbe  several 
mortgages  by  him  executed  to  tbe  Walton 
Trust  Company  bad  been  then  and  there  paid 
over  to  the  said  Bank  of  Commerce;  and 
that  thereafter,  and  on  the  'SOth  day  of  April, 
1908,  said  Edmonds,  Joined  by  bis  wife,  with- 
out consideration,  reconveyed  the  legal  title 
of  all  said  land  to  said  bank.  It  was  further 
contended  on  the  part  of  title  trust  company 
and  the  bank  that  the  Judgment  had  never 
been  entered  and  indexed  in  the  records  re- 
quired by  law  to  be  kept  by  tbe  derk.  Tbe 

'  conclusions  that  we  have  reached  render  un- 
necessary a  consideration  of  this  question. 

The  case  was  tried  largely  upon  en  agreed 
statement  of  facts  and  admissions  appear^ 
ing  in  tbe  pleadings.  Upon  tbe  issue  of  what 
title  Edmonds  received  by  tbe  deed  from  the 
bank,  no  other  evidence  was  Introduced  than 
the  admission  of  the  execution  of  the  deed, 
and  the  testimony  of  the  defendant  Edmonds. 
This  testimony  Is  brief,  and  upon  this  issue 
is  88  follows:   "Q.  Do  you  remember  the 


transaction  between  yourself  and  tbe  Bank 
of  Commerce  when  the  land  in  eontroverey 
was  conveyed  to  you  on  or  about  the  8th 
day  of  F^ruary,  1908V.  A.  I  da  Q.  State 
what,  if  any,  consideration  was  paid  by  yon 
to  the  Bank  of  Commerce  for  that  convej- 
anoe  to  you,  A.  Not  a  cent  Q.  Do  yon 
know  why  the  land  was  conveyed  to  you  by 
the  Bank  of  Commerce,  Mr.  Edmonds?  A 
To  get  a  loan  on  it  They  wanted  Jim  Dooley 
to  take  it  in  his  name,  but  his  wife  objected 
to  signing  a  mortgage  to  it  I  told  Mr.  Bow- 
sey  I  would  do  It  I  understand  they  woald 
not  make  a  loan  to  a  corporation.  Q.  Subse- 
quently, on  the  30th  day  of  April,  1908,  yoD 
reconv^ed  this  land  by  deed  to  the  Bank  of 
Commerce.  State  whether  or  not  you  receiv- 
ed any  consideration  from  the  Bank  of  Com- 
merce for  this  conveyance.  A.  No,  not  a 
cent  Q.  State  whether  or  not  you  had  any 
Interest  in  tbe  land  during  the  time  that  it 
was  In  your  name,  or  whetb»  It  was  con- 
veyed to  you  solely  for  the  purpose  of  mak- 
ing this  loan,  as  you  say.  A.  It  was  convey- 
ed to  me  for  the  purpose  of  making  this 
loan.  Q.  At  tbe  time  you  and  Mrs.  EidmoDds 
signed  the  notes  and  mortgages  described 
in  the  plaintiff's  petition  in  this  case,  to 
procure  a  loan  on  the  land  in  controveisy 
in  this  case,  what  was  the  agreement,  If  any, 
between  you  and  the  Bank  of  Commerce  as 
to  who  would  pay  the  mortgage?  A  Well. 
I  was  to  be  out  no  expense  whatever  to  pay 
the  loan  or  anything.  Q.  Was  it  the  under- 
standing that  the  Bank  of  Commerce  assum- 
ed the  payment  of  these  notes  and  mortga- 
ges? A.  Certainly.  Q.  Was  that  tbe  agree- 
ment when  you  conveyed  the  land  bade  to 
the  Bank  ot  Commeiee  on  April  30th?  A 
Yes,  i^.  Q.  Who  was  Mr.  Bowser?  A. 
President  of  the  Bank  of  Commerce^  I  think; 
president  or  cashier.  Q.  TtOa  arrangement 
was  made  through  him?  A.  Yes,  sir." 
While  a  part  of  this  testimony  was  object- 
ed to,  tbe  witness  was  not  croBS-eiamiDed, 
and  tbe  fiusts  testified  to  stand  admitted. 

It  is  insisted  on  the  part  oC  ttie  plaintiffs 
in  error  that:  (1)  Begardless  at  the  fore- 
going evidence^  by  tiie  execution  of  the  deed 
from  the  bank  to  Edmonds,  both  the  legal 
and  equitable  tiUe  to  the  lands  Induded 
therein  passed  to  and  vested  in  the  grantee, 
and  that  its  Jiidgoumt,  having  been  duly 
entered  and  indexed,  became  a  lien  thereon, 
prior  to  that  of  the  mortgagee,  the  Walton 
Trust  Company ;  (2)  the  court  erred  in  ad- 
mitting the  above  parol  testimony  of  tbe  de- 
fendant Edmonds. 

[2]  Obviously,  at  no  time  was  James  K. 
Edmonds  the  owner  of  other  than  tbe  naked 
1^1  title,  and  tbat  at  all  times  the  equitable 
estate  In  said  lands  remained  In  the  grantor, 
the  Bank  of  Commerce,  who  ronained  In 
Iiosses^n  and  continued  to  exercise  full 
control  and  ownership  thereover,  there  can 
be  no  question.  The  very  purpose  of  the 
tran^r  was  to  enable  the  bank,  acting 
through  the  medium  of  Its  officer,  to  obtain 
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a  loan*  not  for  the  Indlrldtial  benefit  of  tbe 
grantee,  but  of  the  bank.  None  of  the  con- 
sideration named  In  the  deed  was  paid  by 
tbe  grantee,  and  do  beneflciat  estate  In  the 
land  was  at  any  time  claimed  by  him.  It  la 
not  charged  that  the  conduct  of  the  bank  2r 
Edmonds  was  in  any  way  fraudnlent;  In 
fact,  the  former  assumed  the  payment  of  the 
borrowed  money.  Nor  la  there  claim  tiiat  a 
gift  was  Intended. 

II  ]  No  better  Illustration  of  a  trust  arlsti^ 
by  operation  of  law  could  be  stated  than 
bere.    The  conveyance  was  made  without 
consideration  to  one  occupying  a  position  of 
confidence  and  trust  toward  the  grantor. 
Immediately  thereafter  a  loan  for  the  benefit 
of  the  grantor  was  procured,  and  the  entire 
proceeds  paid  over  to  the  bank.   The  latter 
at  all  times  remained  in  possession  of  tbe 
land  conveyed,  and  assumed  payment  of  the 
deUC  contracted  In  the  name  of  Its  officer,  and 
in  a  few  weeks  thereafter  a  deed  of  recon- 
reyance  was  made  to  the  bank;  no  considera- 
tion therefor  being  received.    In  Plesner  t. 
Cooper,  134  Pac  379,  we  said  that  a  result- 
ing trust  arose  where  the  legal  estate  in 
proper^  is  disposed  of,  conveyed,  or  trans- 
ferred, but  the  intent  appears,  or  Is  inferred 
from  the  terms  of  the  disposition,  or  from  ac- 
companying facts  or  circumstances,  that  the 
beneficial  Interest  Is  not  to  go  to  or  be  en- 
joyed with  the  legal  title;   that  In  sudi  a 
case  a  trust  Is  implied  or  results  In  favor  of 
the  person  for  whom  the  equitable  interest 
Is  assumed  to  have  been  Intended,  and  whom 
equity  deems  to  be  the  real  owner.   By  seo- 
tion  7268,  Comp.  Laws  1909,  it  Is  provided 
that  when  a  transfer  of  real  property  is 
made  to  one  person,  and  the  consideration 
therefor  is  paid  by  or  for  another,  a  trust  is 
presumed  to  result  in  favor  of  the  person  by 
or  for  whom  anoh  payment  Is  nude,  while  by 
section  7267  trnsts  created  by  operation  of 
law  are  expressly  recognized.   Although  the 
deed  executed  by  the  bank  to  Edmonds  pur- 
ported on  Its  face  to  be  a  warranty  deed,  con- 
veying the  absolute  title,  yet  having  been 
made  wholly  without  consideration  by  a 
corporation  to  one  of  Its  officers,  for  the  cor- 
poration's benefit,  while  no  writings  were 
entered  into  declaratory  of  the  terms  and 
conditions  and  the  purposes  for  which  the 
conveyance  was  made.  It  is  clear  that  it  was 
not  Intended  by  the  deed  to  convey  to  the 
^Qtee  the  absolute  title  or  to  vest  In  blm  a 
benefldal  Interest  in  said  lands,  but  Instead 
to  convey  only  the  naked  legal  title. 

[4,6]  Section  5941.  Comp.  Laws  1909,  In 
force 'at  the  time,  under  which  it  is  claimed 
tbe  Judgment  lien  of  the  plaintiff  attached, 
provides  that  judgments  of  courts  of  record 
In  this  state  shall  be  Hens  upon  the  real 
estate  of  the  debtor  within  the  county  In 
n-hich  the  judgment  is  rendered  from  and 
nfter  tlie  *tlme  the  Judgment  Is  entered  on 
the  Judgment  do<Aet  Section  6968  provides 
ttiat  all  real  estate  not  bound  by  the  hen  of  a 
Judgment  a>  well  aa  goods  and  chattels  of 


the  debtor,  shall  be  bound  from  the  time  they 
are  seized  in  execution.  It  goes  without 
saying  that  the  real  estate  of  one  party 
cannot  be  made  subject  to  a  judgment  in 
favor  of  a  stranger,  and  that  only  the  prop- 
erty of  the  Judgment  debtor  can  be  subjected 
to  Its  satisfaction,  as  it  would  be  unconscion- 
able and  violative  of  the  first  rule  of  prop- 
erty to  hold  that  that  which  belongs  to  one 
may  be  taken  on  execution,  or  made  liable  to 
the  satisfaction  of  the  debt  of  another. 

[I]  The  Hen  of  a  judgment  does  not  attach 
to  the  mere  1^1  title  to  the  laud  existing  in 
the  judgment  debtor,  when  the  equitable  and 
beneficial  title  is  In  another,  and  a  transitory 
seisin  of  lands  by  the  Judgment  debtor,  in 
trust  for  another,  will  not  subject  the  lands 
to  the  lien  oC  a  judgment.  This  rule  ap- 
plies where  the  Judgment  debtor,  although 
having  the  legal  title  to  the  lands,  holds  it 
subject  to  a  resulting  trust  In  favor  of 
another.  Blacb  on  Judgments,  {  421;  23 
Cyc.  1371.  A  Judgment  Is  a  lien  only  on  the 
Interest  of  the  debtor,  whatever  that  may  be; 
therefore,  though  he  seems  to  have  an  In- 
terest, If  he  had  none  in  fact,  no  lieu  can  at- 
tach.  Freeman  on  Judgments,  |S  357,  357a. 

Referring  to  Dassler's  Comp.  Laws  1879,  p. 
656,  i  419,  of  the  state  of  Kansas,  of  which 
section  5941,  supra,  as  regards  this  question. 
Is  a  counterpart,  Judge  Brewer,  In  Holden  v. 
Garrett,  23  Kan.  99,  In  a  very  thoroughly 
considered  opinion,  said:  "This  evidently 
contemplates  actual  and  not  apparent  owner- 
ship. The  Judgment  is  a  Uen  upon  that 
which  Is  his,  and  not  that  which  simply  ap- 
pears  to  be  bis.  How  often  the  legal  title  Is 
placed  in  one  party  when  the  eqnltable  title, 
the  real  ownership,  is  In  others!  Many  rea- 
sons Induce  this — convenience  In  managing, ' 
facility  In  passing  title,  number  of  parties 
interested,  and  others  needless  to  mention. 
And  yet  the  record  discloses  only  the  naked 
legal  title.  Now  If  the  judgment  Is  a  lien 
upon  all  that  appears,  It  will  cut  oET  all  the 
undisclosed  equitable  rights  and  Interests. 
To  extend  the  Hen  to  that  which  is  not,  but 
which  appears  of  record  to  be,  the  defend- 
ant's. Is  to  do  violence  to  tbe  language. 
'Real  estate  of  the  debtor*  plainly  means 
that  which  Is  in  fact  of  or  belonging  to  the 
debtor."  See,  also,  Baird  v.  Williams,  4  OkL 
173,  44  Pac.  217;  Harrison  v.  Andrews,  18 
Kan.  636 ;  BowHng  v.  Garrett,  49  Kan.  504, 
31  Pac.  135,  83  Am.  St  Rep.  377;  Markley 
V.  Carbondale  Investment  Co.,  67  Kan.  535, 
73  Pac.  96.  This  rule,  supported  by  many 
authorities  unnecessary  to  cite,  was  the  law 
In  Arkansas,  hence  by  congressional  enact- 
ment the  law  in  force  in  the  Indian  Territory 
at  the  time  of  the  rendition  and  recordation 
of  the  Judgment  In  favor  of  tbe  J.  I.  Case 
Threshing  Machine  Company,  and  Is  an- 
nounced In  Watklns  v.  Wassell,  15  Ark.  73, 
in  the  following  language:  *Tbe  lien  of  a 
judgment  Is  subject  to  every  cMiulty  that  ex- 
ists against  the  land  In  tbe  hands  of  the 
debtor,  at  the  time  of  docketing  the  jadg- 
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ment,  and  flie  coort  of  chancory  will  protect 
tbe  equitable  rl^ts  of  tblrd  personB  against 
the  legal  lien,  and  will  Umit  that  Uen  to  tbe 
actual  Itttezest  which  tbe  Judgment  debtor 
has  in  the  estate."  Byers  v.  Ehigles,  16  Ark. 
543;  Tuley  t.  Beady.  27  Ark.  98;  Doawell 
V.  Adler.  28  Ark.  S3;  Apperson  t.  Burgett, 
33  Ark.  3S8;  Jones  et  al.  t.  Fletcher,  42  Ark. 
422. 

It  may  be  asserted  as  a  rule  very  gener- 
ally recognized  that  a  Judgment  creditor  la 
not  a  bona  flde  imrchaser.  Be  parts  with 
nothing  to  acquire  his  Uen.  He  Is  in  a  very 
different  position  from  one  who  has  bought 
and  paid,  or  who  has  loaned,  on  the  face 
of  the  recorded  title.  The  equities  are  en- 
tlrdy  unlike,  as  one  has,  and  the  other  has 
not,  parted  with  value  relying  upon  the  rec- 
ord. If  the  real  avails  over  the  apparent 
title,  the  one  is  no  worse  off  than  before  he 
acqidred  his  Uen — ^has  lost  nothing;  while 
the  other  has  lost  the  valne  paid  or  loaned. 
Uence  equity  will  help  the  latter,  while  it 
cares  nothing  about  the  fprmer.  Harrison 
et  aL  T.  Andrews,  IS  Kan.  535;  Holden  v. 
Garrett,  supra;  Burke  v.  Johnson,  37  Kan. 
a37.  16  Paa  204,  1  Am.  Bt  Bep.  252;  Mc- 
Galla  T.  Kni^t  Investment  Co.,  77  Kan.  770, 
94  Pac.  126,  14  Lb  B.  A.  (N.  S.)  1268;  Good 
V.  Williams,  81  Kan.  388,  105  Pac.  433,  135 
/em.  St  Uep.  392;  Allen  v.  McGai^ey,  31 
Ark.  2S8:  Williams  v.  HcUroy,  34  Ark.  85. 
Sudi  is  the.  case  of  plaintiff  in  enor.  Its 
Judgment  against  Edmonds  antedates  by 
many  months  tba  transfer  from  the  bank  to 
Bdmonds.  It  extended  no  credit  on  the 
strraigth  of  the  record  title,  and  could  not 
have  been  influenced  in  its  previous  deal- 
ings, by  the  subsequent  transaction  betwe«t 
its  debtor  and  the  bank. 

[S]  BesnltiUog  trusts,  not  bdng  embraced 
within  the  statute  of  frauds,  their  existence 
need  not  be  evidenced  by  any  writing,  and 
may  tlierefOre  be  established  by  parol  evi- 
dence. McCoy  V.  McCoy,  30  Okl.  379,  121 
Pac  176,  Ann.  Cas.  19130,  146;  Flesner  v. 
Cooper,  134  Pac.  379 ;  Pomeroy's  Equity  Jur. 
H  1036, 1040.  1041 ;  1  Greenleaf  on  Evidence. 
I  266;  Underhlll  on  Evidence,  312;  9  Enc.  of 
Evidence,  title  "Parol  Evidence";  1  Ferry 
on  Trusts,  title  "Besnltlng  Trusts." 

The  Judgment  of  tbe  trial  court  should  be 
affirmed. 

PER  CURIAM.  Adopted  in  whole 


WALRUS  MFG.  CO.  v.  McMBHEN. 
(Supreme  Court  of  Oklahoma.  Nov.  18,  1913.) 

(Syllaiut  hv  <A«  Court.) 
1.  SuJ£s  (§  2o5*} — Wabbanties— Rights  Ao 

qUIBEO — ASSIQNUENT. 

A  right  of  action  in  original  purchaser  and 
debtor  against  original  seller,  who  is  the  cred- 
itor, does  not  run  with  chattel-  purchased  in 
cortracting  the  debt  in  tbe  first  Instance  to  a 

8<!C()nd  purchaser  in  succession,  who  assumes 


payment  of  the  debt  upon  release  of  original 
debtor,  in  absence  of  such  intent  of  the  parties 
to  such  novation  and  of  any  assignmeat  of  such 
right  by  orlf^al  to  substituted  debtor. 

[Ed.  Note.— Par  other  cases,  see  Sales,  Cent 
Dig.  H  715,  716;  Dec.  Dig.  |  255.*] 

2.  Sales  (|  446*)— Assignment  of  Wabbantt 

TO  SBCOKD  PuBCHABEB  —  QUESnOMB  FOB 
JUBT. 

Where,  in  respect  to  failure  of  considera- 
tion, it  cannot  be  said,  as  matter  of  law,  that 
the  parties  to  a  novation  (by  which  idaintiff 
releases  N.  from  liability  upon  notes  in  consid- 
eration of  defendant's  assumption  to  pa;  the 
same,  the  defendant  having  acauired  by  par- 
chase  from  N.  the  chattel  for  which  N.,  as  orig- 
inal purchaser,  executed  such  notes  to  plalntuf 
and  haviDg  assumed  to  pay  said  notes  in  con- 
siderarioD,  as  between  himself  and  N.  only,  of 
his  said  acquisition)  so  intended  nor  that  N. 
assigned  his  right  to  the  defendant,  it  was  er- 
ror for  the  court  to  instruct  the  Jury,  as  mat- 
ter of  law,  that  defendant  was  subropated  to 
alt  the  rights  of  N.  as  against  plaintiff  in  re- 
spect to  the  latter's  implied  warranty,  U  an;, 
of  the. quality  of  the  diattel  to  N. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  1303-1308;  Dec.  Dig.  |  445.  •] 

Commissioners'  Opinion.  Division  Na  L 
Error  from  Superior  Court,  Pittsburg  Coun- 
ty ;  P.  D.  Brewer,  Judge. 

Action  by  the  Walrus  Manufacturing  Oom- 
pany  against  C.  A.  McMehen.  Judgmoit  for 
defendant,  and  plaintiff  brings  error.  Be- 
versed  and  remanded. 

Wright  &  Boyd,  of  McAlester,  for  idaintiff 
in  error.  Carl  Monk,  of  McAlester,  for  de- 
fendant In  error. 

THACKER,  C  The  position  of  the  par- 
ties, In  respect  to  their  descriptive  titles,  re- 
mains the  same  here  as  in  the  trial  court 
Plaintiff  sold  the  Nix  Pharmacy  and  Install- 
ed In  Its  place  of  business  at  McAlester,  OkL, 
a  soda  fountain,  with  articles  for  use  in  con- 
nection therewith,  including  a  patented  car- 
bonator,  for  $1,100,  of  which  5200  was  paid 
at  the  time;  the  balance  of  $900  being  evi- 
denced by  the  purchaser's  notes  secured  by 
his  chattel  mortgage  on  all  the  property.  Anil 
about  2%  months  later  defendant  purchased 
with  the  consent  of  plaintiff,  if  not  from  It, 
and  Installed  In  his  place  of  business  in  said 
McAlester  all  the  said  property  upon  the 
representation  of  the  Nix  Pharmacy  that  tbe 
carbonator,  which  he  saw  before  purchasing, 
was  a  fine  and  flrst-class  carbonator,  guar- 
anteed by  plaintiff  to  do  the  work  any  other 
carbonator  would  do  (these  representations 
being  repeated  in  the  presence  of  a  represent- 
ative of  plaintiff  in  this  transaction),  at  tbe 
same  time,  in  substitution  for  the  obllgatioDs 
of  certain  of  the  Nix  Pharmacy  notes  and 
mortage,  by  indorsement  thereon,  assuming 
to  pay  the  said  notes  in  the  sum  of  $622  and 
giving  bis  own  chattel  mortgage  on  the  same 
property  as  security  therefor;  the  Nli 
Pharmacy  being  thus  released  on  its  obUga- 
tious  to  plaintiff.  But  It  Is  not  shown  bow 
the  amount  of  the  ordinal  purchase  price 
representing  the  difference  between  said  $900 
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and  said  fQ22  was  ellmiiiated  as  ft  liaUUty, 
nor  whether  the  price  at  wbldi  the  defend* 
ant  purchased  exceeded  said  sam  ot  9622. 
It  appears  that  defendant  paid  plalntltt.tfae 
sDin  of  $418,  leaving  an  unpaid  balance  evi- 
denced by  said  note  In  tbe  aggr^te  Bom  of 
$204;  bnt.  In  the  meantime,  the  carbonator 
had  failed  properly  and  almost  entirely  to 
perform  the  fanctlon  for  wblch  it  was  in- 
tended, although  three  times  sent  to  plaln- 
tur  for  repairs  and  as  often  retomed  to 
defendant  with  such  repairs  as  plaintlfT 
deemed  proper  or  could  make  tha«on ;  and 
defendaut,  having  offered  to  return  the  car* 
lionator  and  demanded  a  surrender  <^  his 
unpaid  notes,  to  which  plalnttfl  would  not 
assent,  ultimately  discontinued  payment  of 
these  notes,  this  action  by  plalntifT  follow- 
ing as  a  sequence. 

The  evidence  tended  to  show  that,  althou^ 
the  carbonator  would  have  been  worth  $250 
If  It  would  properly  have  performed  the  func- 
tion for  which  It  was  Intended,  It  was  worth- 
less when  defendant  purchased  It  and  at  all 
times  thereafter.  It  being,  in  point  of  mech- 
anism and  material,  inherently  unsulted  to 
;ierforni  such  function ;  but  there  is  nothing 
forther  to  throw  light  upon  how  the  carbona- 
tor was  valued  or  what  portion  of  the  pur- 
chase price  was  apportlonable  to  It  in  either 
the  original  sale  to  the  Nlz  Pharmacy  or 
the  later  sale  to  defendant.  Defendant,  waiv- 
ing any  right  he  might  have  had  to  dam- 
ages In  excess  of  the  face  value  of  the  seven 
notes  sued  on,  tendered  tbe  carbonator  to 
plaintiff  in  court  at  the  time  of  the  trial  and 
defeated  plaintiff's  action  upon  evidence  tend- 
ing to  prove  the  facts  as  stated. 

The  application  of  the  Nix  Pharmacy  to 
plaintiff  for  the  purchase  of  this  property,  In 
the  first  Instance,  recited  that  the  title  should 
remain  In  plaintiff  pending  discharge  of  de- 
terred payments  on  the  purchase  price;  but 
this  reservation  of  title  In  plaintiff  was  waiv- 
ed and  lost  by  Its  acceptance  of  the  Nix 
Pharmacy  notes  and  chattel  mortgage  for 
such_  deferred  payments,  tbe  taking  of  the 
notes  and  mortgage  being  Inconsistent  with 
plaintiff's  ownership  of  the  property ;  and 
It  appears  Inferentlally  that  that  portion  of 
defendant's  testimony  in  which  he  said  be 
purchased  the  property  of  plaintiff  may  have 
been  given  upon  the  erroneous  theory  that 
plaintiff  held  the  legal  title  to  the  property 
at  tbe  time  of  his  purchase  by  reason  of  said 
otder,  although  the  idea  that  there  was  a 
rescission  of  plaintiff's  sale  to  the  Nix  Paar- 
macy  and  a  new  sale  by  It  to  defendant  Is  not 
so  clearly  excluded  as  to  remove  all  aoubt 
In  this  regard-  However,  It  appears  that  the 
transaction  between  the  plaintiff,  the  defend- 
ant, and  the  Nix  Pharmacy,  to  which  each 
was  privy,  was  merely  a  novation  of  parties 
la  which  the  plaintiff  released  the  Nix  Pbar- 
niacy,  and,  supported  by  the  consideration 
tbereof,  the  defendant  assumed  and  became 
legally  bound  for  the  payment  of  the  Nix 
^liannacy  notes  to  the  plaintiff— no  other 


I  intent  appeazs.  See  29  Oyc.  1136,  and  Mich- 
igan Stove  Oa  ▼.  A.  H.  Walker  Co.,  150  Iowa. 
'  363.  130  N.  W.  130,  25  Ann.  Oas.  606^  and 
'  notes  thereto  at  page  50S. 

[1}  The  evidence  adduced  upon  the  trial 
does  not  raise  this  case  above  the  plane  of 
doubt  and  uncertainty  as  to  the  actual  facts 
and  tbe  elemental  character  ot  the  transac- 
tion In  which  the  defendant  acquired  the 
property  mentioned  and  assumed  the  pay- 
ment of  the  Mx  Pharmacy  notes ;  and  sev- 
eral possible  explanatory  theories  suggest 
themselTes  tbr  consideration  in  trying  to  as- 
certain what  the  evidoice  does  show  or  ten(L 
to  show  in  this  r^rd.  If  the  Mix  Pharmacy, 
as  owner,  sold  the  propertr  to  defendant 
without  assignment  to  him  of  its  rig^t  ot  ac- 
tion, if  any  It  bad,  upon  plaintlfTs  orlgihal 
warranty,  if  any  there  was,  to  it,  and  plain- 
tiff did  not  warrant  the  iwoperty  to  defend- 
[  ant,  it  would  seem  dear  that  defendant  could 
j  not  successfully  defend  against  these  notes, 
I  assumed  by  him,  by  a  promise  to  pay  sup- 
;  ported  by  the  consideration  of  plalntlfTs  re- 
I  lease  of  tbe  Nix  Pharmacy  from  Its  obliga- 
tion thereon.    It  appears  that  such  a  nova- 
[  tion  of  parties  could  not  operate  to  cause  the 
I  Nix  Pharmacy's  right  of  action  for  breach  of 
I  warranty,  If  any  it  bad,  to  run  with  the  prc^ 
erty  to  the  defendant,  nor  to  subrogate  de- 
fendant to  any  right  of  the  Nix  Pharmacy  in 
i  respect  to  such  warranty  as  against  plain- 
tiff.   As,  in  effect,  against  tbe  new  debtor's 
right  of  action  or  defense  upon  such  warran- 
ty, see  29  Cyc.  1137,  1138  ;  21  Am.  &  Eng. 
Enc.  L.  (2d  Ed.)  671 ;  Keller  v.  Beaty,  80  Ga. 
815,  6  S.  E.  598;  Adams  v.  Power,  48  Miss. 
I  400.   As  to  assignment  of  right  of  action  see, 
'  In  connection  with  section  426S,  St  1^ 
(section  7349,  (3omp.  Laws  1909),  the  follow- 
ing: 4  Cyc.  7,  8,  and  111,  112;  Oustafson  v. 
,  Stockton,  etc.,  132  Cal.  619,  64  Pa&  995 ;  Nel- 
son V.  Armour  P.  Co.,  76  Ark.  352,  90  S.  W. 
288,  6  Ann.  Cas.  237. 

I    If  plaintiff,  as  owner,  sold  tbe  property, 
:  In  part  or  in  whole  through  the  agency  of 
the  Nix  Pharmacy,  to  the  defendant,  the  rep- 
I  resentatlons  of  the  Nix  Pharmacy  as  to  the 
quality  of  the  carbonator,  the  defects  being 
;  latent,  would  be  binding  upon  plaintiff ;  and 
j  It  appears  that  defendant,  if  be  relied  upon 
I  such  representations,  would  be  entitled  to  set 
^  off  against  the  face  value  of  the  notes  sued 
j  on  damages  for  breach  of  warranty  measured 
j  by  the  difference  between  the  value  of  the 
carbonator  as  It  actually  was  at  the  time  to 
which  the  warranty  relates  and  its  value  as 
it  would  have  t>een  if  it  had  conformed  to  the 
requirements  of  the  warranty  (Wiggins  v. 
Jackson,  31  OkL  292, 121  Pac.  662,  43  L.  R.  A. 
(N.  S.)  153,  and  Spaulding  Mfg,  Co.  v.  Holi- 
day, 32  Okl.  823,  124  Pac.  35) ;  but,  if  there 
was  any  evidence  whatever  Justifying  the 
same,  which  we  deem  it  unnecessary  to  de- 
termine, the  case  was  not  tried  upon  that 
theory,  and  tbe  judgment  cannot  be  affirmed 
upon  the  same  for  obvious  reasons. 
This  case,  in  respect  to  ground  of  defense^ 
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WBB  tried  opon  ttie  tbeory  of  a  failure,  or 
poittal  failure,  of  the  comiderattoii  support 
toe  defendant's  assumption  and  promise  to 
pay  the  notes  sued  on ;  but*  If  it  be  conceded 
that  ttae  purtdiaae  price  Is  aeTerable  and  tbls 
defCTse  allowable  In  tbat  respect,  a  want  or 
failure  of  cooeldeiatlon  to  whlcb  plalntUf 
was  not  privy,  such  as  a  want  or  failure  of 
beneficial  coaslderatlon  passing  tnmi  the  Nix 
Pharmacy,  as  ovmet  of  ttae  property  consti- 
tuting the  same,  to  the  defendant.  Is  not 
aTallable  as  a  defense  to  defendant  as 
against  plaintiff's  actlfm  on  these  notes;  and 
l^intUTs  release  of  the  Nix  Pharmacy  from 
liability,  If  the  obligation  was  Talid,  on  the 
notes  woidd  appear  to  be  suffldwt  coneddera- 
tlon  to  support  the  promise  to  pay  Inrolred 
in  said  assumption,  which,  in  view  of  flie  Nix 
Pharmacy's  apparent  title  to  the  property  at 
ttie  time  of  the  sale  to  the  defffiidant,  is  ap- 
parently the  only  consideration  to  whldi 
plaintiff  was  privy,  unless  whatever  benefit 
to  defendant  or  detriment  to  plaintiff  may  be 
found  in  the  latter*s  c<msent,  as  mortg^ee, 
to  ttae  former's  purchase  of  all  the  property 
mentioned  from  ttae  Nix  Ptaarmac?,  may  be 
regarded  as  a  distinct  consideration  and  not 
incduded  lit  the  release  of  ttae  Nix  Pharmacy 
from  liability,  which  it  is  not  material  to 
consider. 

[2]  It  seems  clear,  in  the  Ught  of  the  au- 
thorities already  dtsd,  tbat  Uie  trial  court 
erred  In  assuming  as  a  matter  of  law,  and  in 
instmctlng  the  Jury,  tbat  defendant  was  sub- 
rogated to  all  ttae  rigtats  of  the  Nix  Pharma- 
cy and  so  as  to  permit  a  verdict  for  tiie  de- 
feidant  upon  the  ground  of  a  failure  or  par- 
tial failure  of  the  original  consideration  upon 
which  ttae  Nix  Ptaarmacy  notes  were  given  to 
the  plaintiff  ,in  its  purchase  of  ttae  property 
about  2^  months  before  the  defendant  ac- 
quired it 

Uncertain^  as  to  ttae  material  facts  in- 
volved In  the  transaction  which  might  change 
the  legal  aspect  of  defendant's  position  for- 
bid, in  reversing  and  remanding  this  case, 
any  extended  dlscusdon  of  the  rule  that,  In 
ttae  abs^ice  of  fraud  or  express  warranty, 
"the  fundamental  inquiry  must  always  be 
whether,  under  the  clrcamstancea  of  the  par- 
ticular case,  the  buyer  had  the  right  to  rely, 
and  necessarily  relied,  on  the  Judgment  of 
the  seller,  and  not  upon  his  own"  (Kellogg 
Bridge  Co.  v.  Hamilton,  UO  U.  S.  108,  3  Sap. 
Ct  537,  28  L.  Ed.  86,  in  order  to  ascertain  If 
there  Is  an  Implied  warranty  (2  Mechem  on 
Sales,  1311-1318 ;  2  Benjamin  on  Sales,  862, 
863 ;  Gold  Ridge  Hla  Co.  v.  TaUmadge^  44 
Or.  84. 74  Pac.  325, 102  Am.  St  Bep.  602,  and 
notes  at  page  607 ;  McQuald  v.  Boss.  85  Wis. 
402,  65  N.  W.  705.  89  Am.  St  Bep.  864,  22  L. 
R.  A.  187,  and  notes ;  and  Leavltt  v.  Flber- 
lold  Co.,  106  Mass.  440, 82  N.  E.  682,  15  L.  B. 
A.  [N.  S.]  855,  and  notes).  But  In  anticipa- 
tion of  another  trial,  we  suggest  that  it 
might  be  well  to  observe  the  distinction  in 
form  between  a  counterclaim  or  cross-action 


for  damages  for  breach  of  warranty  (wtaleh 
damages  are  measured  by  the  dtfferwoe  be- 
tween the  actual  value  of  the  article  as  it  Is 
and  its  value  as  it  would  have  been  If  It  had 
been  as  warranted),  andlable  as  a  aetroff  with- 
out regard  to  whettaer  the  purchase  price  of 
the  article  Is  severable  from  the  whole  pur- 
chase price,  and  want  of  ccmsideratlon  In- 
volving a  readaslon  of  the  contract  and  de- 
signed to  deftot  the  action  to  the  extoit  of 
ttae  purctaase  price  of  the  article^  wtaleb  is 
not  available  unless  the  pordiaae  price  of  tte 
article  may  be  ascertained  and  severed  from 
the  whole  of  the  purchase  xwice  <tf  all  ttae 
article  purchased  together. 

For  the  reasra  stated,  fhla  case  should  be 
reversed  and  remanded,  with  Instructions  to 
grant  plaintiff  a  new  trial. 

PBB  GUBIAIL  Adopted  In  whol& 


BQTrOtSS  V.  NEDKIBCHNER  et  sL 
(Supreme  Oonrt  of  Oklahoma.   Nov.  18,  WS.) 

(Syllabtu  by  the  Court.) 

Apfeai.  ano  Bbbob  (I  S64*)— Cabb-Madi— 
Sebviob. 

The  firvt  section  of  ttae  syllabus  hi  Default 
et  aL  V.  Merchants'  Bzch.  Co.,  22  OU.  624, 
08  Pac.  342,  U  made  the  syllabus  of  this  cue 

[Bid.  Note. — For  other  cases,  see  Appeal  lod 
Error.  Gent  Dig.  i|  2S01-2506,  2SSB-26S0: 
Dec.  Dig.  I  664.*] 

Error  from  District  Court,  Ctarvln  Countr; 

B.  McMillan,  Judge. 

Action  between  Z.  T.  Bottoms  and  Clara 
Neuklrchner  and  others.  From  the  Judg- 
ment Bottoms  brings  error.  Dismissed. 

Alvin  F.  Pyeatt  and  Albert  Bennie.  both  of 
Pauls  Valley,  for  plaintiff  In  error.  J.  T. 
Blanton  and  H.  M.  Carr,  both  of  Pauls  Val- 
ley, for  defendants  in  error. 

PER  CURIAM.  After  the  opinion  in  Z.  T. 
Bottoms  V.  Clara  Neuklrchner  et  aL  was  ren- 
dered, and  the  mandate  of  this  court'  had 
gone  down  to  the  district  court  of  Garrln 
county,  the  plaintiff  Clara  Neuldrdmer  was 
placed  in  possession  of  the  land  In  controver- 
sy and  thereafter  sold  the  same  to  J.  T. 
Blanton  and  J.  M.  Carr.  After  they  had  been 
In  i>ossessIon  of  the  lands  for  some  time,  an 
affidavit  was  made  by  one  of  the  attorneys 
who  represented  Bottoms  in  the  former  trial, 
seeking  to  Impeach  the  validity  of  the  former 
Judgment  and  a  motion  was  thereupon  filed 
to  vacate  and  set  aside  the  Judgment  In  said 
cause  on  the  ground  that  the  same  was  void. 
A  Joint  demurrer  to  this  motion  by  Clan 
Nenkirc^er,  J.  T.  Blanton,  and  H.  M.  Cair 
was  sustained,  and  Bottoms  vu  graiUxd  an 
extension  of  90  days  In  which  to  make  and 
serve  a  case-made,  and  plaintiff  10  days 
thereafter  to  su^iest  amendments.  To  re- 
verse the  action  of  the  trial  court  in  sastahi' 
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ine  tbls  demurrer  the  plaintiff  In  error  brings 

I  be  case  here. 

Tbe  defendants  in  error  have  filed  a  motion 
asking  that  the  case-made  be  stricken  from 
tbe  fllea,  for  the  reason  that  tbe  same  was 
not  served  upon  J.  T.  Blanton.  While  such 
failure  Is  disclosed  by  the  record,  plaintiff  in 
error  contends  tliat  defendant  In  error  Blan- 
ton is  estopped  to  relying  thereupon,  for  the 
reason  that  he  sussested  amendments  to  the 
case- made,  all  of  which  were  duly  Incorporat- 
ed into  the  record.  There  is  no  merit  in  this 
contention,  as  the  Blanton  amendments  were 
not  snggested  until  after  the  time  granted  by 
the  trial  court,  in  which  to  prepare  and  serre 
case-made  and  suggest  amendments  thereto, 
had  expired.  Devault  et  al.  t.  Merchants* 
Exch.  Co.,  22  Okl.  «24,  98  Pac.  342 ;  Tnrley  t. 
Hayes  «  Shirk,  28  Okl.  655,  116  Pac.  76»; 
American  Nat  Bank  et  aL  t.  Mergentbaler 
Linotype  Ca,  81  Okl.  583,  122  Pac.  507. 

The  motion  to  strike  tbe  case-made  from 
tbe  files  and  dlsmias  the  appeal  is  therefore 
sustained.  All  the  Justices  coocnr. 


hiUj  t.  city  of  kinofishbb. 

(Supreme  Court  of  Oklahoma.   Not.  18, 1818.) 

(SvUabut  ip  the  Courts 
Appkai.  and  Bbbob  (i  778*)— Bmr— Dmaas- 

AX. 

Where  plaintiff  in  error  has  filed  no  brief, 
as  required  by  rule  7  of  this  court  f20  Old. 
viii,  95  Pac.  n),  the  appeal  will  be  dismissed 
for  want  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8104*8108-3^:  Dee. 
Dig.  J  773.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Kingfisher  County ; 
John  M.  Graham,  Judge. 

Action  by  the  City  of  Kingfisher  against  B. 
G.  HUL  Judgment  for  plaintlfl,  and  defend- 
ant brings  error.  Dismissed. 

See,  also.  131  Pac.  1197. 

Connliigbam  &  Weiss,  of  Kingfisher.  fOr 
plaintiff  in  error.  John  T.  Bradley,  Jr.,  of 
KIsKflsher,  for  defendant  in  error. 

ROBERTSON,  C.  This  appeal  was  filed 
in  this  court  October  14,  1911.  Neither  par- 
ty has  filed  a  brief,  nor  have  they  offered  any 
excuse  for  the  failure  to  do  so.  It  is  evident 
that  the  proceedings  have  been  abandoned. 
Tbe  appeal  should  therefore  be  dismissed  for 
want  of  prosecution  under  rule  7  of  this 
court  (20  OkL  Till,  95  Pac.  W).  Streeter  t. 
McCoy,  34  Okl.  490,  126  Pac.  216  ;  Thompson 
v.  Murray,  34  OkL  521,  126  Pac.  1133; 
Streeter  v.  Huene.  34  Okl.  491,  126  Faa  216; 
Reliable  Ins.  Co.  v.  Newcomber,  34  OkL  759, 
127  Pat  260;  M.  O.  &  G.  Ry.  Co.  v.  Johnson, 
34  OkL  816, 127  Pac.  386 ;  First  Nat  Bank  v. 
Baldwin,  84  OkL  82S.  127  Pa&  260;  Snow  t. 
Frye,  84  Okl.  826,  127  Paa  422. 

FEB  CUBXAM.  Adopted  In  whole 


BOlflNE  V.  STATB. 

(Otindnal  Court  of  Appeals  of  Oklahoma, 
Dwx  6.  1913.) 

(BvV^hut  hy  Ms  OourtJ 

1.  Cbhoral  Law  rt  60S*)— Wxtiibbses  (6  2*) 
— CoiranxTAnoBi— Gbounds. 

It  Is  tbe  right  of  every  citizen,  when  pros- 
ecuted for  an  ofltense,  to  have  cmnpnlsory  pro* 
cess  to  compel  the  attendance  of  his  witnesses, 
but  where  the  record  does  not  show  that  a  prm- 
dpe  was  filed,  or  tbat  a  subpcoia  was  issued  or 
served  upon  absent  witnesseiL  it  will  be  presum- 
ed that  a  motion  for  a  eontmnance  on  accotmt 
of  tbe  absence  ot  witnesses  was  properly  over- 
ruled. 

[Ed.  Note.— For  other  cases,  v  see  Criminal 
Law,  Cent  Dig.  jK  1348-1361:  Dec  Dir.  } 
m-*  Witnesses;  Gent  Dig.  H  Dee.  Dig! 
I  2.*3 

2.  CBnowAi.  Law  (|  608*)— OoimwuANOB— 

MonoH— DizJoSNOx. 

A  motion  for  continuance  should  show  dili- 
geDce. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1848^18n;  De&  Dig.  | 
603.*] 

Appeal  from  District  Court,  McOnrtaln 
County;  A.  H.  Ferguson.  Judge. 

Newt  Itomine  was  convicted  of  manslaugh- 
ter in  tbe  first  degree,  and  appeals.  Af- 
firmed. 

Hosey  ft  Leggett^  of  Idabel,  for  plaintiff  In 
error.  Cbas.  West,  ktty.  Oen.,  and  Smith  a 
MatBon,  AssL  Atty.  Oen.  (a  J.  Daraiport,  ct 
Oklahoma  Gi^.  of  ooansel).  for  the  State 

DOYI^  J.  Plaintiff  In  error,  Newt  Ro- 
mine,  was  indicted  and  tried  for  the  murder 
of  one  Steve  BtdiieBon.  alleged  to  have  been 
committed  In  McCnrtaln  coon^  on  or  about 
the  26th  day  of  Bfarch.  1011.  He  was  con- 
victed of  man«laQghter  in  the  flnt  degree. 
On  the  26th  day  of  Febmary.  1912.  in  ac- 
cordance with  the  verdict,  the  court  sen- 
tenced the  defendant  to  imprisonment  in  tbe 
penitentiary  for  the  term  of  four  years. 

The  evidence  shows  that  the  defendant  and 
the  deceased,  with  thdr  ftmtlies^  oocnpled 
the  same  house  on  the  defendant's  ftinn  near 
Bethel;  the  deceased  had  rented  tbe  farm; 
that  on  the  day  alleged  In  the  indictment 
they,  with  two  others,  Sid  Sanders  and  F. 
F.  Miller,  had  been  hunting  wild  ponies  In 
the  hills,  and  the  deceased  and  F.  F.  Miller 
returned  to  the  house  early  in  the  evening ; 
later  llie  defendant  appeared.  They  were  all 
somewhat  Intoxicated.  About  10  o'clock  the 
defendant  fired  two  shots  at  Miller,  one  hit 
him  In  the  arm  and  the  other  in  the  leg.  He 
then  shot  the  deceased.  The  shooting  oc- 
curred in  the  dooryard.  Several  witnesses 
testified  that  the  defendant  after  the  shoot- 
ing stepped  upon  the  porch  and  said,  "If  I 
ain't  killed  them  I  am  going  to."  The  de- 
ceased's wife  and  one  or  two  of  her  children 
went  to  a  neighbor's  named  Bak»,  about  a 
quarter  of  a  mile  distant,  and  asked  blm  to 
send  for  a  doctor.   The  defendant  fallowed 
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tbem,  and  talked  to  Baker  In  Caioctaw,  and 
said  in  English:  '*!  have  klUed  botta  of  them." 
The  deceased  was  found  dead  the  next  morn- 
ing, lying  near  a  path  that  led  to  Baker's. 
The  defendant  claimed  that  Hlller  and  the 
deceased  assaulted  him,  and  that  the  shoot- 
ing vas  in  self-defensob  His  testimony  Is 
without  corroboration. 

The  only  enrov  assigned  that  Is  ai^ed  in 
tbe  defendant's  brl^  Is  the  OTermling  of  the 
motion  by  the  defendant  for  a  continuance. 
The- Indictment  was  returned  September  80, 

1911.  The  defendant  was  arraigned  on  the 
4th  day  of  December,  Iftll.  The  .case  was 
called  for  trial  on  the  24th  day  of  February, 

1912.  11  months  after  the  homicide.  There- 
upon the  defendant  moved  for  a  continuance, 
supporting  the  motion  with  hla  affidavit,  in 
which  he  states:  "Tlmt  be  cannot  safely  pro- 
ceed to  trial  at  this  time  because  of  the  ab- 
sence of  matolal  witnesses,  to  wit,  J.  A.  Bfor- 
gan.  Bob  Anderson,  and  Sid  Sanders.  That 
these  witnesses  would  testify  to  threats  made 
by  the  deceased  against  the  defendant,  which 
threats  are  set  out  In  the  affidavit  That 
the  following  witnesses:  H.  M.  C!oker,  Joe 
Blalock,  Ed  Graham,  01b  Howard,  Emmett 
Anderson,  W.  G.  Cooper,  Joe  DedwUer,  Claud 
Aldington,  Sherman  McClaln,  George  Trot- 
ter, and  Clint  Clark — ^If  present,  would  tes- 
tify that  the  general '  reputation  that  de- 
fendant bore  In  tbe  commnnlty  In  which  he 
lived  as  a  peaceable  law-abiding  citizen  was 
good,  and  that  that  of  the  deceased  was  that 
of  a  violent  dangerous  man."  That  these 
witnesses  are  residents  of  the  extreme  north- 
ern part  of  MeCurtaln  county,  about  60  to 
90  miles  from  the  county  seat,  and  that  he 
had  filed  a  pnecipe  for  subpc^nas  for  them. 
That  he  has  been  informed,  and  verily  be- 
lieves, that  the  nonattendance  of  these  wit- 
nesses was  occasioned  by  their  belief  that 
they  would  be  unable  to  secure  the  necessary 
expenses  and  remuneration  for  their  time, 
and  that  he  is  without  money  or  property 
with  which  to  secure  their  attendance. 

[1 ,2]  It  Is  well  settled  by  a  long  line  of 
decisions  of  this  court  that  the  granting  or 
refusal  of  a  continuance  in  a  criminal  case 
is  largely  a  matter  of  discretion  of  the  trial 
court  The  defendant's  affidavit  presented 
no  facto  which,  In  the  exercise  of  reasonable 
discretion  by  tbe  court  would  have  war- 
ranted a  continuance  of  the  case.  While 
It  is  the  right  of  every  cltiz«t,  when  prosecut- 
ed for  an  offense,  to  have  a  fair  and  impar- 
tial trial,  and  compulsory  process  to  compel 
the  attendance  of  his  witoesses,  no  proper 
showing  was  made  that  a  pnedpe  was  filed, 
or  that  subpoenas  were  Issued  and  served 
upon  these  witnesses.  Nothing  in  tbe  record 
diows  when  a  preedpe  was  filed,  and  if 
these  witnesses  had  been  duly  subpoenaed, 
then  it  was  the  duty  of  the  defendant  to  ask 
that  attachments  Issue.  He  does  not  stoto 
that  these  witnesses  were  not  absent  through 


Ua  mocurement  or  consent  ^Qie  law  re- 
qnlreB  dil^enoe  in  these  matters,  and  a  de- 
fendant cannot  alt  still  and  wait  until  Us 
case  is  called  for  ttial  before  be  b^lns  to 
get  ready.  In  our  opinion,  the  affidavit  does 
not  disdose  such  diligence  on  tbe  part  of 
the  defendant  to  procure  the  attendance  of 
these  witnesses  as  the  law  requires,  or  such 
that  made  it  tlie  duty  of  the  court  to  grant 
the  continnanoe. 

The  defendant  was  eonricted  of  manslaugji- 
ter  In  the  first  degree,  and  the  minimum 
pnnlshmoit  assessed.  We  think  be  was  tot- 
tnnate,  and  should  be  satisfied  with  Us  cod- 
victton,  for  under  tbe  evidence  for  the  stat^ 
be  was  guilty  ot  nothing  less  tlian  nnirder. 
A  careful  examination  of  tiie  whole  case 
leads  to  tbe  conclusion  titiat  no  error  has  been 
committed  to  the  defendant's  prejudice.  Tbe 
Judgment  of  convictifm  Is  therefore  affirmed. 

ARMSTRONO,  P.  and  FDRHAN,  J., 
concur. 


PHILIPS  ▼.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.  Dec. 
B.  1913.) 

fSyUabut  hv  the  Court.) 

1.  CaiMiNAt  Law  (J  1110*)— Appeal  —  Cos- 

BECTION  OP  ReCOBO— FSESENCB  OF  DSFESD- 
AHT. 

The  presence  of  a  defendant  Is  not  ceces- 
eary  when  an  investigation  Is  being  made  for 
the  purpose  of  correcting  a  ease-made  or  s 
transcript  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Griminil 
Law,  Cent.  Dig.  U  2903-2917.^19;  Pec  Dig. 

Dig.  {  mo.*] 

2.  CaiHiNAi.  Law  (|  1110*>-^&p»al-Cabb- 

Made— Conclusiveness. 

If  any  statement  contained  In  a  case-made 
or  a  transcript  of  the  record  is  qnestioned  is 
tbe  Criminal  Court  of  AppeaU,  the  Btatemeota 
contained  ia  such  case-made  or  transcript  of  the 
record  will  not  be  accepted  as  conclusive;  but 
the  court  may  order  an  investigation  in  Buch 
manner  aa  it  sees  fit,  and  correct  tbe  case-made 
or  transcript  of  the  record  so  as  to  make  It 
speak  the  truth. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig;  |f  2908-2917,  2919;  Dec.  Dig. 

i  1110.*] 

3.  Cbiuinal  Law  n  1099*)— APPEAii— Case- 
Made— Sebvice—Wecbssitt, 

If  a  case-made  is  not  served  apon  the  coun- 
ty attorney  at  the  time  fixed  for  that  purpose 
by  the  trial  court,  such  case-made  will  not  be 
considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^.^CenL  Dig.  H  286e-2880;   Dec.  Ug.  | 

Appeal  from  District  Court,  Jefferson 
County ;  Frank  M.  Bailey,  Judge. 

Grover  Philips  was  convicted  of  nj>e,  and 
appeals.  Appeal  dismissed. 

This  Is  an  attempted  appoil  from  a  Jndic- 
moit  rendered  in  the  district  court  of  Jef- 
ferson county,  on  the  9tb  day  of  December, 
1911,  upon  a  verdict  wherein  appellant  was 
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convlMed  tar  the  crime  of  rape;  and  Us 
punishment  was  assessed  at  five  years*  con- 
finement in  the  penitentiary.  It  was  provided 
in  tlie  judgment  that  appellant  dwnld  have 
00  days  in  whldi  to  prepare  and  senre  a  case- 
made,  and  theraifter  on  VtSavmry  S,  1912, 
the  court  made  an  order  ^tending  tbe  time 
within  which  to  serve  the  case-made,  80  days 
trmn  Febmary  7,  1912;  and  thereafter  an 
March  2,  1912,  the  court  made  an  adtitlonal 
order,  further  extending  the  time  to  prepare 
and  serve  the  case-made,  6  days,  .thereby 
granting  appellant  35  days  from  February 
7th  to  serve  the  case-made,  which  said  time 
expired  on  the  13th  day  of  March,  1912.  The 
record,  as  filed  In  this  court,  shows  accept- 
ance of  service  of  the  case-made  by  the  coun- 
ty attorney  of  Jefferson  county  on  the  12th 
day  of  March,  1912.  The  Attorney  General, 
however,  suggested  a  diminution  of  the  rec- 
ord, and.  in  support  thereof  alleged  that  the 
case-made  was  not  served  until  or  after 
March  16,  1912.  and  after  the  expiration  of 
the  time  allowed  by  the  trial  court  In  which 
to  serve  the  case-made.  On  the  8th  day  of 
March,  1913,  this  court  made  an  order  per- 
ndttlDg  the  state  to  withdraw  the  record 
from  this  court  to  be  transmitted  to  the  dis- 
trict court  of  JeCFerson  county,  with  direc- 
tions to  the  trial  court  to  hear  the  testimony, 
and  determine  as  a  matter  of  fact  just  when 
tbe  case-made  was  served  on  the  fwunty  at- 
torney of  Jefferson  county.  The  trial  court 
beard  the  testimony  of  the  witnesses  in  the 
aiBe.  and  eerOHed  to  this  court  its  floding' 
that  the  case-made  was  served  on  the  county 
attorney  of  Jefferson  county  on  or  after  the 
15th  day  of  March,  1912.  AU  of  which  ap- 
pears In  the  record  before  ns.  Appeal  dis- 
missed. 

J.  H.  Hariwr,  <HC  Wanilka,  for  appellant 
C.  J.  Davenport,  Asst  Atty.  Oen.,  for  the 
State. 

FURMAN,  J.  (after  stating  the  fiicts  as 
above).  Counsel  for  appellant  has  filed  a 
brief  in  this  cause  in  whicfh  he  attacks  the 
finding  of  the  trial  court  as  to  the  date  on 
which  the  case-made  was  served  on  the  coun- 
ty  attorney. 

[t  ]  First  The  first  ccmtentlon  Is  that  ap- 
pellant was  not  present  when  the  investlga- 
tioii,  upon  whicb  this  finding  was  based,  was 
bdxl,  although  the  ai^iellant  was  represent- 
ed by  counsel.  Counsel  assumes  the  posi- 
tion that,  as  testimony  was  heard  afFecting 
a  sabstantlal  right  of  appellant,  his  pres- 
ence was  absolutely  necessary  In  such  hear- 
ing. In  support  of  this  position  he  cites  sec- 
tion 6761,  Revised  LawB,  which  Is  as  fol- 
lows: "If  the  Indictment  or  Information  is 
for  a  felony  the  defendant  must  be  person- 
ally present,  but  If  for  a  misdemeanor  only, 
his  personal  appearance  Is  unnecessary,  and 
be  may  appear  upon  the  arraignment  by 
coQDseL"  It  wlU  be  seen  that  this  section  is 
the  seomd  j^aragraph  of  article  S  of  the  Re- 


viaed  lAws  under  the  inwfling  ot  Tleadlngs 
and  Proceedings  before  tiie  Oommencnnent 
of  Trial."  It  only  requires  the  presence  of 
a  defendant  in  a  fdony  case  at  tiie  trial  upon 
which  the  question  id  bis  gnilt  or  Innocence 
of  the  crime  charged  la  determined  by  the 
Jury.  It  does  not  leanlre  the  presence  of  a 
defendant  at  any  hearing  In  which  the  ques- 
tion of  gnilt  is  not  directly  passed  upon. 
See  Ward  t.  Territory,  8  OkL  12,  S6  Fac.  704; 
Saunders  r.  Stat^  4  Okl.  Or.  2&ft,  111  Pac. 
065,  Ann.  Cas.  1912B,  766  ;  Starr  v.  State, '5 
Okl.  Cr.  440,.11S  Pac.  366;  Newton  Henry  v. 
State,  136  Faa  98^  decided  present  term. 
If  It  be  true  that  appelant  should  be  pres- 
ent when  saeh  matters  are  under  investiga- 
tion, then  If  he  were  confined  in  the  peniten- 
tiary. It  would  be  necessary  to  take  him  out 
and  carry  him  to  the  place  where  the  investi- 
gation was  being  conducted,  although  his 
presence  there  would  not  subserve  any  good 
and  lawful  purpose.  Appellant  might  Just 
as  well  contend  that  it  was  necessary  that  he 
should  be  presoit  whoi  the  case-made  was 
settled  and  signed  by  the  trial  judge. 

[2]  Second.  Counsel  for  appel^mt  contoid 
that  after  the  case-made  had  been  signed  and 
settled  by  the  trial  Judge  it  was  ooncliislTe, 
and  could  not  be  amended,  and  that  this 
court  was  without  Jurlsdictlim  to  refer  the 
case-made  back  to  tbB  trifil  Judge  for  correc- 
tion, In  order  that  tbe  case-made  might  speak 
the  truth.  In  support  of  this  contention  he 
cites  the  case  of  Day  v.  Terr.,  2  Okl.  409,  37 
Faa  806.  It  is  not  necessary  for  ns'to  deter- 
mine as  to  whether  or  not  the  law  Is  correct- 
ly stated  in  Day's  Case;  it  is  enough  for 
us  to  know  that  this  is  not  the  law  of  the 
state  of  Oklahoma.  Section  1771,  Berised 
Statutes,  is  as  follows:  "Said  court  shall 
have  power,  upon  affidavit  or  otherwise,  to 
ascertain  such  matters  of  &ct  as  may  bo 
necessary  to  the  exercise  of  Its  Jurisdiction." 
This  statute  Is  similar  to  one  in  force  in 
Texas,  relating  to  the  matter  now  under  con- 
sideration. In  the  cade  of  Thompson  v. 
Hawkins  (Tex.  av.  App.)  88  S.  W.  236,  the 
Civil  Court  of  Appeals,  of  that  state,  said 
that  It  had  the  Jurisdiction  to  inquire  as  to 
the  truth  of  a  record  transmitted  to  it  from 
the  trial  court,  and  with  reference  to  the 
statute  said:  '*The  discretion  given  could 
scarcely  be  broader  and  more  extensive." 
Under  the  statute  above  cited  this  court  could 
determine  the  question  upon  affidavits,  or  In 
any  manner  it  deemed  proper.  The  best  and 
safest  policy  was  to  refer  the  matter  to  the 
trial  court  which,  without  unnecessary  ex- 
pense, could  have  all  of  the  witnesses  before 
It  This  was  fair  alike  to  the  state  and  ap- 
pellant and  his  counsel.  Section  5248,  Re- 
vised Laws,  Is  as  follows:  "The  certificate 
of  the  Judge  who  settles  and  certifies  the 
case-made  shall  be  prima  fade  evidence  of 
the  facts  therein  recited,  unless  the  case- 
made  on  Its  face  shows  affirmatively  that 
sach  certificate  is  In  some  material  respect 
incorrect,  or  the  said  certificate  be  proven 


Digitized  by 


Google 


778 


136  PAOIFIO 


BEFOBTEB 


(OU. 


iDCorrect  by  affldarlts  or  other  competent  evi- 
dence In&odaced  in  the  appelate  coort  In 
connection  wltb  a  motion  to  correct  tbe  rec- 
ord or  case-made,  under  mch  rules  and  reg- 
ulations as  the  court  may  prescribe." 

[8]  Third.  It  has  always  been  the  law-of 
Oklahoma  that  an  appeal  in  a  criminal  case 
may  be  taken  as  a  matter  or  right,  but  that 
the  manner  of  taking  and  perfecting  sudi 
appeal  Is  a  proper  subject  fer  l^islatlTe 
control,  and  that  the  le^ative  direction 
m\ut  be  observed.  Bailey  t.  Terr.,  9  OkL 
461,  6a  Pac.  117;  Arispi  Terr.,  2  Okl.  Or. 
79,  99  Paa  1099 ;  Boneparte  t.  U.  S.,  8  OkL 
Or.  846,  106  Paa  847;  Chesn^  t.  States  8 
Okl.  Cr.  404,  106  Paa  651;  Dobbs  t.  State, 
6  OkL  Cr.  476,  114  Pac.  858,  116  Pac.  870; 
Lyons  T.  States  6  Okl.  Or.  581, 120  Pa&  666. 

It  has  also  been  repeatedly  held  that  a 
case-made  will  not  be  considered  on  appeal 
if  it  was  not  serred  on  the  conn^  attorney  at 
the  time  fixed  for  that  purpose  by  flie  trial 
court  Cohn  t.  State,  4  OU.  Cr.  498,  IIS 
Pac.  216 ;  Hawkins  t.  Stete,  6  Okl.  Or.  276, 
114  Pac.  866;  TaUey  t.  State,  6  Okl.  Cr.  628, 
116  Pac.  603;  BUlos  t.  State,  7  OkL  Or.  87, 
121  Paa  70a 

This  being  the  settled  law  of  this  Btate^ 
and  as  no  case-made  In  tUs  cause  was  serred 
upon  the  county  attorney  until  after  the  ex- 
plradon  at  the  time  directed  by  One  trial 
court,  and  as  this  is  an  attonpted  appeal  up- 
on a  case-made  alon^  we  have  no  discretion 
except  to  dismiss  the  appeal,  and  It  is  there- 
fore so  ordered. 

ABMSTBONO,  P.  J.,  and  DOTLB,  J..  Con- 
cur. 


SIBIPSON  T.  8TATD. 

(Criminal  Oonrt  of  Appeals  of  Oklahoma.  Dec. 

2,  1913.) 

(BvUabut  by  ih»  Court,) 

Appkal  fbou  Coitviotion. 

Id  a  proaecution  for  bursla-ry,  the  evidence 
held  sofficient  to  sustain  the  verdict  and  judg- 
ment of  conviction,  and  that  no  reversible  error 
was  committed  on  the  trial. 

Appeal  from  District  Court,  Comanche 
County ;  J.  T.  Johnson,  Judge. 

Charley  L.  Simpson  was  convicted  of  bnr^ 
glary,  and  appeals.  Affirmed. 

J.  F.  Thomas,  of  Lawton.  for  plaintiff  In 
error.  Ohaa.  West,  Atty.  Gen.,  and  Smith  O. 
Matson,  Asst  Atty.  Gen.,  for  Uie  State. 

DOTLE^  J.  This  appeal  Is  prosecuted  from 
a  conviction  had  in  tiie  district  court  of 
Comanche  oounty  on  the  20th  day  of  Janu- 
ary, 1912,  in  which  the  defaidant  was  found 
giUlty  of  burglary  and  his  punishment  as- 
sessed at  imprisonment  in  Uie  penitentiaiy 
for  a  period  of  seven  years. 

It  is  disclosed  by  the  record  that  plaintiff 


in  error  and  L.  L.  Dorsey  were  Jointly  diarg- 
ed  in  the  information  with  the  crime  of  bn^ 
glary,  allied  to  have  been  committed  mi  the 
2Btbi  day  of  Deoottber,  1911,  by  breaking  and 
entering  Into,  In  ttu  nif^tttane,  a  certain 
store  building  in  Oe  dty  <^  lawton.  Tbe 
d^endant  Dors^  pleaded  gouty. 

■The  proof  on  tbe  part  of  the  state  amplj 
jnatifled  the  Jury  in  finding  tile  defendant 
gi^ty,  and  no  evldaioe  was  latrodoced  In 
b^alf  ct  the  defendant  No  authority  is 
cited  in.  Biq>port  of  the  contentiona  made,  and 
after  a  careful  examination  of  the  qnesUou 
raised  we  are  satisfied  that  nnder  weU-set- 
tled  rules,  sustained  and  upheld  by  the  de- 
dslons  of  this  court,  no  error  was  commlttPd 
prejudidal  to  the  substantial  righta  of  the 
defendant 

The  Judgment  <tf  oonvlctton  Is  tSuretore 
affirmed. 


ABlfSTBONO,  P.  J., 
concur. 


and  ITUBMAN, 


WILLIAMS  V.  STATB. 

(Grimlnal  Court  of  Appeals  of  Oklahona.  Dec; 

2,  1013.) 

rSvRa&M  by  f  A«  Court.} 

Cbiunal  Law  (|  351*)— EvxrancK— Adiobsi- 

BIIJTT— Labceht. 

Over  the  defendant's  objection  a  witnen 
for  the  state  was  permitted  to  testify  that  die 
.defendant's  father  offered  to  pay  him  |50  to  tes- 
tify In  favor  of  the  defendant.  There  was  no 
proof  tending  to  show  that  each  ofter^o  pay  wit- 
ness was  made  by  the  aothorlty,  consent,  or 
knowledge  of  tbe  defendant  Tbe  court,  over- 
ruling motion  to  strike  out  this  testimony,  said, 
"This  man  beingjUie  defendant's  father,  I  will 
let  it  stay  in."  Heid,  that  the  evidence  was  in- 
competent and  inadmissible  and  was  calculated 
to  prejudice  the  defendant,  and  that  tbe  errone- 
ous rulings  of  the  court  constitute  reversible 
error. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  776,  778-785,  930-032;  Dec 
Dig.  I  S61.»]  w 

Appeal  from  District  Court  Choctaw  Coun- 
ty;  A.  H.  Ferguson,  Judge. 

Will  Williams  was  convicted  of  larceny 
of  a  domestic  animal,  and  appeals.  Reversed. 

Itlcbardson  &  Warren,  of  Hugo,  for  plain- 
tiff In  error.  Chas.  West  Atty.  Gen.,  and 
Smith  C.  Matson  and  O.  J.  Davenport,  Asst 
Attya.  Gen.,  for  the  State. 

DOYLB,  J.  Plaintiff  In  error  was  indicted 
for  the  larceny  of  a  two  year  old  heifer  and 
upon  his  trial  was  found  guilty  and  was 
sentenced  to  be  Imprisoned  In  the  penitentia- 
ry for  one  year.  The  Judgment  of  codvIcUob 
Is  here  for  review. 

Among  the  numerous  errors  assigned  Is 
one,  the  oonaldaration  of  which  mmt  rmilt 
In  a  reversal  of  tiie  Judgment  Aa  a  wit- 
ness for  the  state,  Barl  Hunt  testifled  that 
he  saw  the  defendant,  Will  Williams,  and 
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his  codefradants,  Dave  White  and  George 
llu^kes,  drlTliig  a  yearlliig.  and  that  the  de- 
fendant, WUl  WlUlams,  shot  It  He  was 
then  asked  It  be  tallud  to  Mr.  J.  T.  WllUams, 
the  father  of  the  defoidant,  about  this  case* 
and  answered,  "Tee."  He  was  then  aeked, 
"I  will  ask  jon  how  mndi  be  offered  yon  to 
tesAJty  in  this  caseP*  and  answered:  "Ton 
want  me  to  tell  what  he  said  to  taeV  'Tea, 
so  ahead  and  state  It"  Over  the  defoidantfa 
objection  the  witness  was  permitted  to  an- 
swer as  Hollows:  "We  was  comliw  on  this 
train  one  day  and  down  hen  at  this  little 
station,  BCcCanns  Spur,  tti^  stoM>ed  the 
train,  something  got  wrong  with  it,  and  Mr. 
Williams  came  np  and  dapped  me  on  the 
should  and  said,  1  want  to  qpeak  to  jon.* 
We  staved  <Hff,  and  he  said,  "What  do  yon 
know  about  tiie  case  against  the  boys?*  I 
says.  'Mr.  WlUiama,  I  cannot  tell  yon  any- 
thing  about  the  case  and  ain't  going  to  tell 
a  thing  about  it*  He  says.  *Tou  know  what 
the  boys  swore  and  I  will  give  you  950  in 
money  &nd  he  put  his  hands  In  his  pocket 
If  you  will  get  up  and  swear  that  yon  were 
with  the  boys  that  day  and  did  not  see  any- 
thing like  this.'  I  says,  'I  won't  do  it;'  and 
about  tbat  time  the  train  started  on.  That* s 
what  I  told  him."  The  defendant  moved  to 
strike  out  the  answer,  which  was  overruled; 
the  court  saying:  "This  man  being  the  fa- 
ther of  the  defendant,  I  will  let  it  stay  in." 
To  whidi  langoage  of  the  court  the  defendant 
excited.  In  the  brief  for  the  state  It  la 
said:  **We  are  unable  to  see  how  this  testl- 
wmj  was  a&nlssible.''  ^e  defendant  was 
not  present  when  this  all^;ed  convwuition 
occurred,  and  the  evidence  of  the  state  falls 
to  in  any  way  connect  him  with  ttie  allied 
proposition  of  bis  father.  As  a  witness  In 
his  own  behalf  the  defendant  denied  any 
knowledge  of  such  proposition;  and  bis  fa- 
ther, J.  T.  WllUams,  as  a  witness  denied 
makli^  any  such  offer  to  the  state's  witness 
Earl  Hunt  That  this  tesUmoi^  was  Incom- 
petmt  and  prejudicial  to  the  defendant  we 
tblnk  there  can  be  no  doubt  If  the  minds  of 
the  Jury  were  wavering  on  the  question  of 
the  iunocmce  or  guilt  of  the  defendant  this 
Incompetent  testioumy  whldi  the  court  had 
sanctioned  with  Judicial  approbation  was 
sufBdent  to  tnm  the  scale  against  the  de- 
fendant 

In  the  case  of  Bmner  v.  U.  S.,  1  Ofcl  Or. 
20S,  90  Fac.  B9T,  a  witness  testlded  that  the 
defendant's  brother  had  offered  to  pay  her 
$25  If  she  would  testify  In  the  defendant's 
bdialf.  Ootmsel  for  the  defendant  moved  to 
Btdke  this  testimony  out  for  the  reason  that 
It  was  not  diown  that  the  d^ndant  was 
cnmected  with  the  making  at  the  offer;  The 
oonrt  overruled  tin  motion  to  strike.  Mr. 
Justice  Dunn,  ddlvering  the  <v^on  at  the 
court  after  reviewing  numerous  decisions 
uld:  "Hott  as  we  have  above  said,  are  we 
able  to  say  that  this  evidence  was  not  prej- 
udicial to  the  defendant  He  was  entitled  to 


have  the  issue  of  his  guilt  or  Innocence  pre- 
sented to  the  Jury  upon  the  rtievant  and 
competent  evidence  pra^lj  anillcable  there- 
to, and  he  was  entitled  to  be  relieved  of  the 
iiamiiginy  doud  whldk  evidence  of  this  char- 
acter would  throw  over  his  entire  case  unless 
he  was  responsible  for  It  The  Illimitable 
scope  of  nndeaerred  damage  the  cause  of  a 
defendant  might  suffer  through  friends  or 
enemies,  should  evidence  of  this  character 
tie  admissible,  is  readily  seen;  and  where 
In  a  case  such  evidence  appears,  and  it  is 
not  clearly  shown  tbat  the  defendant  Is  xe- 
iqtonslble  for  it  and  proper  exceptions  are 
saved,  a  convictton  wilt  not  be  sustained." 

We  deem  It  unnecessary  to  review  the 
otiker  errors  assigned.  For  error  in  the  rul- 
ings of  the  court  with  regard  to  the  admis- 
sibility of  the  testimony  dlscnssed,  the  Judg- 
ment of  conviction  is  reversed,  and  the  cause 
remanded  for  another  trial. 

ABMSTBONO,  P.       and  FUfiMAN, 
oomcur. 


KINCAID  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec.  6,  1913.) 

(Sviioiua  hv  tA«  Court.) 

1.  GBEMinAL  Law  <|  829*)— Refusal  or  In- 

BIBUOnON  OOVEBSD. 

When  the  law  pertaining  to  the  defense 
has  been  clearly  and  correctly  expounded  tn  the 
instructions  given,  it  is  not  error  to  r^iwe  in- 
stmctions  whidi  are  merely  cumulative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2011;  DeoDis.  I  829:*] 

2.  GancnTAL  Law  (|  1171*)— EABiassB  Bte- 

BOB— ABGUUINT  of  COUNSEL. 

In  determining  the  effect  of  an  improper 
statement  made  by  the  prosecuting  attorney  in 
the  closing  argument  to  the  jury,  the  qnesticai 
is,  Was  ^e  defendant  prejudiced  thereby?  and 
the  strength  of  the  evidence  Bupporting  the 
coDvictiou  will  be  considered,  and,  where  the 
guilt  of  the  defendant  is  clearlr  established,  It 
is  not  sufficient  for  a  rerersaL 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  H  3126,  8127;  Dec  Dtg.  { 
1171.*] 

(Additional  Bv^lMta  by  Bditorial  Staif.) 
8.  HouczDS  (I  841*)  — Habhlbss  Bbbob  — 

FAILUBB  to  INBTBUOT. 

Failure  to  instruct  pursuant  to  Kev.  Iavs 
1910.  S  0902,  relative  to  the  burden  resting  on 
defendant  in  a  murder  case  to  prove  mitiga- 
tion or  justification,  being  error  in  defendant's 
favor,  is  hsrmless. 

[Ed.  Note.— For  other,  cases,  see  Homicide 
Cent  Dig.  8  721 ;  Dec.  Dig.  {  341.*] 

Appeal  from  District  Court  McOortain 
County;  A.  H.  Ferguson,  Judge. 

J.  W.  Kincaid  was  convicted  of  manslaugh- 
ter in  the  first  d^ree,  and  appeals.  Affirmed. 

Under  an  indictment  wbldi  charged  him 
with  the  murder  of  Levi  Davis,  In  McCnrtaln 
county,  on  the  18th  day  of  November,  1911, 
the  defendant  was  convicted  of  manslaughter 
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in  the  first  degree  On  fhe  20tb  day  of  Feb- 
raary,  1912,  the  court,  In  accordance  with  the 
verdict  ot  the  Jury,  sentenced  him  to  im- 
prlsonmoit  In  the  penitentiary  for  the  term 
of  seven  years.  A  substantial  statement  of 
the  evidence  is  as  follows: 

A.  G.  Wood  was  the  first  witness  for  the 
state.  He  testified:  That  he  was  48  years  of 
ago  and  lived  at  Hochatown  and  was  justice 
of  the  peace  there.  That  be  was  to  Klncaid's 
store  and  beard  Davis  say  to  Klncald  that  he 
bad  to  settle  with  him  right  now  or  one  or 
the  other  of  them  had  to  leave  the  world, 
and  Davis  walked  ont  of  the  store  still  talk- 
ing back  to  Mr.  Klncald.  That  Klncald  fol- 
lowed him  out  with  a  pistol  and  he  heard  the 
pistol  click  and  he  spoke  to  him,  calling  him 
"Jim,"  and  Klncald  fired  two  shots.  He  went 
out  and  Davis  was  lying  on  the  ground.  One 
shot  entered  the  point  of  the  left  shoulder 
and  the  other  shot  entered  above  the  eye. 
The  shooting  occurred  about  3  o'clock  in  the 
afternoon,  and  Davis  died  about  two  hours 
later.  That  he  saw  Mr.  Watson,  Mr.  Gra- 
ham, Mr.  Wilson,  and  Mr.  Wiser  in  the  store 
at  the  time  of  the  killing. 

A.  T.  Wood,  the  next  witness,  testified: 
Tb&t  he  was  22  years  ot  age  and  son  of 
witness  A.  C.  Wood  and  at  the  time  of  the 
killing  was  working  for  lOncaid  as  bookkeep- 
er. That  Davis  bad  been  working  for  Kln- 
cald as  fireman  at  the  gin,  and  Jnst  prior  to 
the  killing  Davis  was  at  the  pttlce  wanting 
a  settlement  out  of  Klncald.  That  the  dis- 
pute between  Davis  and  Kincald  vtaa  over 
both  the  store  account  and  the  time  worked 
at  the  gin.  That  Davia  said  that  he  wonU 
not  settle  and  walked  out  That  Eincaid 
kept  a  pistol  tliere  In  the  ofllce  at  the  store, 
and  after  Davla  walked  out  some  one  came 
into  the  office,  but  witness  could  not  say 
wheth^  It  was  Klncald  or  not 

T.  W.  Watson  testified  that  be  lived  one 
mile  and  a  quarter  north  of  Hochatown,  on 
a  tftrm  owned  by  Klncald,  and  was  running 
the  gin  for  Kincald  at  that  time,  and  Davis 
was  firing  the  engine.  That  he  was  in  the 
store  at  the  time  of  the  killing.  He  described 
the  killing  as  follows:  "Mr.  Davis  was  in 
behind  the  counter  at  the  book  desk,  and 
Just  about  the  time  I  went  In  the  stOTe  he 
came  out  from  behind  the  counter  and  was 
walking  towards  the  store  door  and  made 
the  remark  that  his  time  wasn't  right,  and 
they  better  settle  with  him  and  settle  with 
him  right  or  one  or  totber  of  them  would 
quit  the  country,  and  repeated  that  word 
about  the  thlrA  time  and  stepped  ont  on  the 
store  gallery.  •  •  •  About  the  time  he 
came  out  from  behind  the  counter,  Mr.  Kin- 
caid  told  him  that  he  would  settle  with  him; 
to  go  on  and  get  sober  and  he  would  settle 
with  him ;  and,  when  'he  made  the  remark 
that  they  would  settle  with  him  right  or  oue 
or  tother  of  them  would  quit  the  country, 
the  next  thing  I  noticed  itx.  Klncald  came  out 
from  behind  the  counter  and  made  a  start 
towards  the  door  and  shot  Davis."  That  ha 
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heard  Mr.  Klncald  say  that,  "You  say  you 
would  take  my  life  or  kill  me  or  sometblng 
about  those  words."  That  Davis  did  not  say 
a  word.  That  Levi  Davis  and  John  Woods  were 
working  with  him  at  the  gin  that  day  and 
both  were  drinking. 

Will  Wiser,  the  next  witness  for  the  state, 
testified:  That  he  lived  at  Hochatown ;  wis 
present  at  the  shooting.  He  described  it  as 
follows:  '*A.  Well,  the  first  I  noticed  of  any 
dispute  when  I  entiered  tbe  house  was  when 
Mr.  Davis  come  out  from  b^nd  the  counter 
where  they  was  supposed  to  have  been  hav* 
lug  a  settlement,  and  he  told  Mr.  Kincald 
when  he  got  ready  to  settle  and  settle  right 
they  would  settle,  and  Mr.  Kincald  told  bim 
that  he  would  settle  by  them  books ;  so  Mr. 
Davis  told  him  that  he  would  settle  with  blxa 
and  settle  right  or  one  or  tbe  other  of  tbem 
would  leave  the  country,  and  walked  on,  and 
told  him  that  he  couldn't  do  him  like  he  bad 
beea  dcdng  some  of  them  Choctaws  around 
there,  or  something  to  that  efl^ect;  and  Hr. 
Klncald  asked  him  did  he  say  be  would  kill 
him,  and  he  said  *No* ;  be  didn't  say  that ;  and 
he  asked  again,  and  he  said  be  didn't  say  it, 
and  be  fired  on  blm  tbe  first  shot"  That 
be  helped  dress  the  body  of  tbe  deceased  and 
the  wound  on  the  forehead  was  .  powder 
burnt.  That  the  deceased  had  nothing  but 
a  pocketknife  which  be  had  closed  in  bis 
pocket  That  be  saw  no  other  weapons. 

Charley  Burk,  tbe  next  witness,  testified: 
l%at  be  was  present  at  tb»  kllUnfr  He  de- 
scribed tbe  drcnmstances  as  follows:  "Q. 
Please  state  to  tbe  Jury  as  best  yon  can  juat 
what  occurred  there  and  vrtiat  was  said  tie- 
tween  Mr.  Davis  and  Mr.  Klncald.  A.  Well, 
Mr.  Davis  come  in  there  tm  a  settlranoit  Be 
was  in  there  when  I  went  In,  and  when  I 
went  in  there  I  went  otter  something;  I 
don't  remember  -what  It  was ;  I  think  it  was 
some  nails  probably;  and  X  stood  there  a 
few  minutes.  Mr.  Klncald  was  ont  then, 
went  after  some  diange  for  an  old  gentle- 
man ;  so  be  said  be  would  go  to  the  boose 
after  the  diange,  and,  when  he  come  back, 
why  they  was  something  said  about  tbe  set- 
tlement and  Mr.  Eincaid  told  Mr.  Davis  that 
he  would  settle  according  to  tbem  books;  and 
that's  the  only  way  he  woidd  settle  with 
him ;  said  if  he  wanted  to  settle  with  them 
books  they  would  settle ;  and  Mr.  Davis  told 
him  that  be  wouldn't  settle  with  Oum  botOa; 
that  he  didn't  have  him  enough  time  tbr  tbe 
di^  before,  Friday;  and  be  told  him,  well, 
he  wouldn't  settle  with  bim  that  way;  and 
Mr.  Eincaid  told  him,  *A11  right  then;'  that 
the  books  was  there  and  be  conld  settle  with 
Uiem  if  he  wanted  to ;  and  so  Mr.  Davis  told 
him  whenever  be — ^he  Just  saysb  'Whenever 
you  commence  to  settle  with  me^'  be  says; 
and  using  some  oath  he  says,  *Yoa  aint  beat- 
ing any  Choctaw  over  the  bead  vritb  a  pk>w 
point;'  and  Mr.  Eklncaid  was  standby  tbere 
and  be  started  back  toward  that  UtUe  alBia 
on  tbe  north  side  of  the  hous^  and  as  be 
come  out  from  behind  the  counter  be  mmjb, 
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'If  I  hare  to  kill  700,  I  wlU  hlU  yon;*  and 
be  walked  on  paat  me,  and  I  was  standing 
H>metblng  near  elgbt  feet  of  ^em,  I  eness, 
six  or  eight  feet,  and  I  told  him,  I  says, 
'Dott*t  do  tbat,  Jim;  tlut's  bad  business;* 
and  be  went  on.  He  got  someUdng  like  a 
foot  or  two  feet  of  tbe  door,  and  he  raised 
Us  gnn  and  flred  a  shot,  and  Ht.  Darla  fell, 
and,  after  he  fell,  why  be  walked  np  and 
Btuck  tbe  gnn  down  and  shot  him  in  tbe  fore- 
head, and  when  be  done  that  be  tamed 
aronnd  and  walked  toward  the  north  end  of 
the  porch  about  six  or  eight  feet,  I  suppose 
aboat  six  feet,  and  he  says.  Is  there  any- 
body else  liere  wants  to  kill  me?*  and  whoi 
Mr.  Klncald  walked  on  aronnd  the  honae  I 
lost  turned  around  myself  and  walked  out 
the  back  door,  and  as  I  walked  ont  the  bock 
door  Mr.  Eincaid  he  was  walking  aronnd  at 
the  west  door  or  north  of  the  west  door,  that 
I  come  ont  at,  and  that* s  the  last  I  saw  of 
him." 

Roy  'mison  testified  that  he  lived  at  Hocb- 
atown  and  was  presoit  at  the  klDlDg,  He  de- 
scribed it  as  follows :  "A.  Well,  when  I  came 
Into  tbe  bouse,  Mr.  Davis  was  behind  the 
counter  where  tbe  bookkeeper  was,  Mr.  Fred 
Wood.  Be  was  keeping  books  at  tbat  time. 
I  snpposed  he  was  trying  to  straighten  np  his 
time.  He  bad  been  woifclng  for  Mr.  E:incald 
and  Just  as  I  cftme  Into  tbe  bouse  I  beard 
Ur.  Davis  ask  Mr.  Wood  if  aev&i  hours  was 
all  he  got  for  a  day's  work.  That's  the  first 
thing  I  heard  as  I  came  into  the  bouse;  and 
Fred  Wood  said,  'That's  all  I  give  you; 
that's  all  tbe  time  I  give  you  ;*  or  something 
to  that  effect  13iat  Mr,  Davis  turned  to- 
wards Mr.  Klncald  and  walked  towards  him 
and  asked  him  If  seven  hours  was  all  he  got 
for  a  day's  work,  or  over  a  day,  from  day* 
light  until  dark ;  and  Mr.  Elncald  Just  an- 
swered, *I  dldn*t  keep  the  time ;  Fred  Wood 
keeps  tbe  books  ;*  and  Mr.  Davis  just  turn- 
ed and  walked  ont  from  behind  the  counter 
behbid  me  and  walked  towards  tbe  front 
door,  and,  as  be  walked  towards  ttie  door, 
be  just  Bays,  'I  won*t  settle  tbat  way ;  you 
are  Roing  to  settle  with  me  right;*  and  he 
iralked  to  tbe  front  of  the  house  and  got  out 
of  the  door  on  tbe  e6ge  of  the  porch,  just  on 
tbe  outside  of  the  door,  and  turned  back  fac- 
ing tbe  house,  and  as  he  turned  back  he 
says,  'Jim,'  he  says  "you  are  going  to  settle 
with  me  and  you  are  going  to  settle  with  me 
right ;'  he  says,  'You  are  not  going  to  do  me 
like  yon  do  these  damned  Indians,  beat  me 
aronnd  over  the  head.'  He  repeated  it  again, 
'You  are  going  to  settle  with  me  right,  and 
going  to  settle  right  or  me  or  you  one  will 
leave  the  country.'  Mr.  Klncald  was  to  my 
back.  I  just  heard  him  say,  'Do  you  mean 
that  yon  are  going  to  kill  me?'  and  turned 
and  walked  back  towards  the  bookkeeper's 
oSlce.  I  never  looked  at  him  to  see  what  he 
was  going  after  or  anything  about  it.  I  was 
watching  Mr.  Davis  more  than  anything  else. 
But  as  he  come  out,  around  the  counter  t)e- 
blnd  me  (he  had  bla  right  side  to  m^,  come 


ont  around  me,  and  after  he  got  far  enough 
past  me  towards  tbe  door  that  I  conld  see 
his  right  hand,  I  nw  the  gun.  He  got  some- 
wbere  near  the  center  of  the  house  from 
tbe  end  of  tbe  counter  and  tbe  door  and  be 
asked  Mr.  Davis,  'Did  you  say  that  you  was 
going  to  kill  mer  and  Mr.  Davis  just  reis- 
er his  band  and  says,  'No,  I  didn't  say  tbat, 
Jim  ;*  and  tbaa .  Mr.  Klncald  repeated  It 
again,  says,  'Did  you  say  that  you  was  going 
to  kill  me?*  He  raised  his  band  the  second 
time  and  said,  *I  didn't  say  that;'  and  about 
tliat  time  the  first  gun  flred.  Q.  About  what 
part  of  the  building— bow  far  was  It  from 
tbe  dowT  About  how  fftr  wh^  be  firod  this 
first  shot?  A.  Well,  as  well  as  I  undemtano 
it  Bomewherea  between  8  and  12  feet.  Q. 
Somewhere  about  halfway  between  the  end 
of  the  first  section  of  tbe  counter  and  tbe 
door?  A.  Tes,  something  near  tbat.  Q.  All 
right;  go  ahead  and  state  what  else,  if  any- 
thing? A.  Wdl,  when  Mr.  Klncald  fired  the 
first  sbot^  why  Mr.  Davis  fell  backwards  and 
he  hit  the  post ;  bla  shoulders  or  some  part 
of  blm  hit  tbe  post;  ftil  backwards  and 
struck  a  post,  and  it  knocked  him  forward, 
and  lie  just  fell  kinds  htmkered  down  sort 
of  on  his  side;  not  side,  but  side  of  his 
head  and  back.  Not  plumb  on  bis  side,  but 
the  ^e  of  his  head  was  on  the  fioor.  Didn't 
lack  much ;  and  Mr.  Klncald  bad  just  went 
up  and  made  a  second  shot;  didn't  look  to 
me  like  be  chackei  np;  just  walked  up  and 
got  right  dose  to  blm  and  sort  of  stooped 
over  and  flred  the  second  shot  in  his  head. 
Q.  Did  you  see  tbe  wounds,  Mr.  Wilson?  A. 
Yes,  sir;  I  did.  Q.  How  many«  and  what 
part  of  tbe  body  did  the  balls  take  effect? 
A.  One  of  them  struck  blm  In  the  left  shoul- 
der right  about  there  (indicating),  and  the 
other  one  struck  him  In  tbe  bead  right  along 
there  and  come  out  right  by  his  right  ear — 
over  It  Q.  Did  you  say  Mr.  Davis  raised 
his  band  and  700  held  np  your  left  hand? 
Which  one  did  Mr.  Davis  raise?  A.  Mr. 
Davis  raised  his  left  hand.  Q.  Who  was  In 
the  room.  If  you  know,  In  the  store  at  that 
time?  A.  Well,  there  was  several.  I  don't 
know  bow  I  conld  call  all  tbe  names.  Tbere 
was  Fred  Wood,  he  was  In  the  office^  Mr. 
Gam  Wood  was  In  the  store,  and  Mr.  Wiser 
and  a  fellow  by  the  name  of  Graham,  Charley 
Burks,  and  Mr.  Watson,  and  there  were  an 
Indian  woman  In  there.  I  don't  remember 
now — yes,  Will  Wiser.  I  don't  remember 
whether  there  was  anybody  else  or  not  Q. 
Did  you  see  Charley  Burk  In  tbere?  A.  Ko, 
I  didn't  see  Charley  Burk  until  after  this 
happened,  and  they  all  began  to  stir  around, 
and  Charley  was  there  then.  Q.  Did  you 
help  dress  the  dead  man?  A.  Yes,  sir;  I 
did.  Q.  How  long  after  the  shooting  was  It 
before  you  was  out  to  tbe  body?  Out  to 
where  he  fell?  A  I  believe  about  three  or 
four  minutes.  Q.  Did  you  notice  any  weai>- 
ous,  any  gun  or  any  kind  of  weapon,  on  Mr. 
Davis  during  any  of  the  time  of  the  quarrel 
up  until  the  time  be  was  shot?  A.  Did  not 
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Q.  IMd  yon  see  any  weapons  on  or  abont  him 
after  he  fell  and  was  shot?  A.  Well,  tbey 
were  a  pocketknlfe  In  his  pocket  that  night 
when  we  dressed  him.  Q.  Do  yon  remember 
how  he  was  dressed?  A.  Yes,  sir;  he  was 
ronnlng  the  engine  there  at  Hochatown  for 
Mr.  Klncaid  for  the  gin,  and  he  had  on  a 
pair  of  pants  and  a  pair  of  overalls  over 
them,  and  the  knife  was  in  bis  pants  pocket 
under  the  overaUs." 

The  state  rata.   James  W.  Qncatd,  the 
defendant,  as  a  witness  In  his  own  behalf, 
testified :  That  be  bad  been  living  In  Ho<Aia- 
town  and  vidnlty  for  abor^  seren  years. 
That  be  had  been  engaged  In  forming,  stock 
raising,  gin,  mercantile,  and  sawmill  busl- 
nesa   That  deceased  bad  been  working  for 
him  as  flraoan  at  the  gin.    That  on  the 
morning  of  the  difficult?  witness  went  from 
his  store  to  the  gin  and  there  was  nobody 
tbere,  and  he  got  his  team  and  banled  wood 
to  the  gin ;  got  back  with  the  first  load  abont 
10  o'clod£,  and  saw  that  Davis  was  drink- 
ing; unloaded  and  went  after  second  load 
and  got  ba<ft  b^ween  12  and  1  o'clock.  At 
that  time  he  considered  Davis  drunk  and 
went  up  Into  glnhouse  and  told  Watson  to 
shut  down  the  gin ;  then  went  home  to  din- 
ner.  Watson  came  while  eating  dinner  and 
asked  to  let  him  run  until  he  could  finish 
the  ginning  they  were  then  on.  Witness 
told  him  to  do  It  but  to  look  after  the  boiler. 
After  dinner  went  back  to  gin  and  had  It 
shut  down.   "Davis  came  up  and  said  I  had 
fired  blm.  I  told  him  i  hadn't  fired  him.  He 
said,  'By  God,  be  was  going  to  have  a  settle- 
ment with  me ;  that  he  had  been  wanting  to 
do  something  for  me  to  fire  him  for;  and 
by  God  he  done  it,  and  he  could  whip  me  and 
could  whip  that  long-legged  clerk  of  mine.' 
Left  the  gin  and  went  to  the  store  and 
wasn't  there  but  a  short  time  until  they 
come  and  wanted  me  to  number  and  brand  a 
bale  of  cotton.  Went  back  to  the  gin  for  this 
purpose.   Davis  come  np  again  and  told  me 
I  had  fired  him  and  had  to  settle  with  him ; 
that,  'By  God,  he  was  the  best  man  ibere 
was  on  the  ground.*  I  said  If  I  had  to  flght 
my  way  out  I  had  as  well  get  ready  for  it 
I  again  went  to  the  store  to  keep  away  firom 
Um.    After  I  was  there  some  little  bit  I 
bad  to  -weigh  some  cotton  at  the  scales  abont 
20  or  30  steps  northeast  of  the  store.  Davis 
followed  me  out  there.    I  bad  my  pistol. 
While  I  was  w^ghlng  the  cotton  he  helped 
me  roll  the  cotton  on  the  scales  and  take  It 
off  and  roll  it  Inside  of  the  cotton  yard,  and 
when  I  would  do  that  he  would  throw  him- 
self up  against  me,  and  when  I  would  go  to 
weigh  the  cotton  he  would  pass,  and  he 
would  nib  against  me  and  tell  me  he  was 
the  best  damned  man  there  was  there,  and  If 
I  said  anything  he  would  whip  me.   I  never 
said  anything  to  him.    After  I  weighed  the 
cotton  I  went  to  the  house  to  keep  away 
from  him.    After  this  It  seemed  like  Davis 
bad  qoleted  down,  and  I  went  and  put  up 


my  gun.  Davis  met  me  as  I  was  going  from 
the  store  to  the  bouse  and  said,  *By  God, 
you  are  sUpping  oft,  by  God,  trying  to  keep 
from  settUng  with  me.'  I  UAd  blm,  'No,  I 
am  not*  He  says,  Ton  ore  going  to  settle 
with  me.*  I  says;  •Levi.  I  aint  flred  yon  at 
all ;  go  and  get  sober  and  leVa  have  no  trou- 
ble at  alL'  During  the  afternoon  Cam  Wood 
told  me  to  be  on  my  gnard ;  that  Davis  had 
said  tltat  one  or  the  other  of  us  would  qvAt 
the  world.  After  I  came  back  from  the 
house  to  the  store  I  noticed  Davis  looUng 
through  the  front  window.  He  appeared  to 
be  mad.  After  ttiat  I  again  went  and  got 
my  gun.  Some  minutes  after  that  Davis 
came  into  the  store.  I  was  in  tbe  ntntb  side 
waiting  on  a  customer.  He  demanded  a  set- 
tlement, and  I  told  Fred  to  straii^ten  up 
the  books  and  settle  with  blm,  if  nothing  dse 
would  do.  Davis  thai  went  into  tbe  office. 
After  he  and  Fred  Wood  was  tbere  some 
time,  Wood  called  me.  I  didn't  go  up  until 
be  called  again,  and  whoa.  1  got  there  Davla 
said  he  had  put  in  more  time  than  that  and 
wasn't  going  to  settle  that  way.  I  said.  'I 
haven't  kept  tbe  books ;  I  am  willing  to  set- 
tle with  you  and  give  yon  all  tbe  time  that's 
coming  to  yon.'  Tbut  I  didn't  want  anytbing 
only  what  was  right  both  ways.  When  I 
said  tbat  Davis  passed  out  by  me.  He  was 
mad  and  said ;  *No,  I  am  not  going  to  settle 
by  your  books  at  all.  I  won't  settle  any 
such  way.  By  God,  I  am  going  to  have  jay 
time,  and  you  have  got  to  settle  with  me,  or 
you  or  me  one  will  quit  the  world.'  He  re- 
peated that  as  many  as  three  times.  He 
went  quartering  towards  the  south  side  of 
the  door  as  he  went  out  I  thought  his  in- 
tention was  to  try  to  get  the  advantage  of 
me  and  kill  me.  I  had  my  gun  and  Just 
walked  up  quartering  towards  the  door  In 
order  to  keep  In  sight  of  him.  When  be  got 
outside  the  door  he  turned  and  said,  'I  will 
kill  you,  and  I  will  kill  you  now.*  Instantly 
as  he  turned  back  and  said  that,  he  throwed 
bis  right  band  to  bis  hip  pocket  like  and  tbe 
left  hand  holding  his  pants  like  he  was  try- 
ing to  get  a  gun.  I  immediately  shot  twice 
as  fast  as  I  could.  The  first  shot  didn't 
make  any  change  In  him.  I  shot  to  keep  blm 
from  killing  me.  I  was  near  the  door  when 
I  shot  tbe  first  time  and  right  at  the  door 
the  second  shot  I  was  stepping  forward  all 
the  time.  Davis  was  standing  when  I  flred 
both  shots.  He  had  a  coat  on.  Davis  never 
said  he  didn't  want  to  hurt  me." 

Armstrong  &  Etheredge  and  Steel,  Lake  ft 
Head,  all  of  Xdabel,  for  plaintiff  in  enor. 
Chas.  West,  Atty.  Gen.,  and  Smith  a  Mat- 
son,  Asst  Atty.  Gen.,  for  tbe  Stata 

DOYLE,  J.  (after  stating  the  facts  as 
above).  The  assignments  of  error  relied  upoa 
for  a  reversal  of  the  judgment  are  In  effect 
as  follows;  That  the  court  erred  In  refusing 
to  give  the  Instructions  requested  by  the  de- 
fendant Misconduct  of  the  prosecuting  at- 
torney in  his  argument  to  the  Jury. 
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[1]  Tbc  dutise  of  tbe  anirt  ecmtained  19 
ingtnictioiu.  No  objection  was  made  or  ex- 
cation  taken  to  any  Instrnctloa  gtren.  Tbe 
defense  zeqnested  the  court  to  give  11  addl- 
tloiial  InstmcdtHis.  It  Is  our  opinion  tbat  tbe 
leqoested  instnicUons  were  properly  rejected, 
as  all  tbe  law  pertaining  to  tbe  defense  had 
been  dearly  and  correctly  expounded  in  the 
instractlfniB  dmi,  wbitdi  were  more  faro^ 
able  to  the  defendant  than  the  law  contem- 
plates. 

[)]  Onr  Code  of  <Mmlnal  Procedure  pro- 
vides (section  6902,  Rer.  Laws)  tbat:  "Upon 
a  trial  for  mnrder,  tbe  commission  of  the 
homldde  hy  tbe  defendant  bdng  luoTen*  tbe 
boiden  of  iwovlns  drcumstances  of  mltiga- 
tioD,  or  tbat  Justify  or  excuse  It,  deTolves 
iq>on  bim,  unless  tbe  proof  on  the  part  of 
the  prosecution  tends  to  abow  that  the  crime 
Goomiitted  only  amounts  to  tnanslaa^ter,  or 
that  tbe  defendant  was  JusOflable  or  excus- 
able." 

The  court  should  baTe  given  an  Instruction 
based  upon  the  foregoing  section.  See  Cul- 
pepper T.  States  4  Okl.  Cr.  103,  111  Fsc.  670, 
31  U  B.  A.  (N.  S.)  U66.  140  Am.  St  Bep. 
66&  However,  Its  failure  to  do  so  was  an 
error  In  ftvor  of  tbe  defendant,  of  which  he 
cannot  complain.  When  the  defendant  has 
had  tbe  benefit  of  a  fair  trial  hy  an  impar- 
tial Jury,  selected  conformably  to  law,  and 
folly  and  fairly  instructed  In  every  principle 
uf  law  applicable  to  his  defense,  with  no  rul- 
iogB  against  blm  that  would  teoA  to  prej- 
udice a  substantial  right  or  deprive  him  of 
his  dtfens^  he  has  received  all  that  any 
dtizen  can  rightfully  demand. 

[2]  During  the  closing  argument  of  coun- 
sel for  the  prosecution,  the  assistant  prosecu- 
tor made  tbe  following  statement:  "Now, 
Sentlemen  of  the  Jury,  of  all  the  dark  and 
Woody  and  black  murders  tbat  have  ever  been 
committed  in  McCurtain  county,  this  la  the 
blackest  and  the  dirtl^t,  and  unless  you 
convict  the  defendant  you  may  expect  many 
more  such  dark  and  bloody  murders."  At 
which  time  counsel  for  the  defendant  took 
an  exception.  Th^upon  the  court  admon- 
ished the  counsel  not  to  make  use  of  any  sudi 
language  before  tbe  Jury.  We  think  this 
statement  went  beyond  the  limits  of  legiti- 
mate argument  and  was  improper.  In  deter- 
mining the  effect  of  an  Improper  statement 
made  by  the  prosecuting  attorney  In  the 
closing  aigument  to  the  Jury,  the  qnestlon 
is.  Was  the  defendant  prejudiced  by  such  im- 
proper statement?  and  the  strength  of  the 
evidence  supporting  tbe  conviction  will  be 
considered. 

Tbe  evidence  in  this  case  Is  that  the  de- 
fendant, without  any  provocation,  deliberate- 
ly Bbot  the  deceased,  and,  not  satisfied  with 
this,  be  stepi>ed  up  to  tbe  prostrate  form  of 
his  victim  and  shot  him  a  second  time.  The 
evidence  proved  beyond  all  reasonable  doubt 
that  the  homldde  was  murder.  There  was 
no  Rxnn  for  even  a  probability  that  It  was 


mauBlaoghter  In  the  first  degree,  nor  was 
there  any  evidence  fairly  raising,  or  tending 
to  ralae^  tiie  Issue  of  self-deftiise.  We  wonld 
not  have  reversed  the  Judgment  if  the  court 
had  omitted  to  charge  upon  the  Issue  of 
manslaugbter  in  tbe  first  degree,  because  In 
our  opinion  tiie  facta  of  tbe  case  did  not' 
demand  that  this  Issue  be  submitted. 

Tbe  defraidant;  vrltbout  accuse,  unjusttfl- 
ably,  with  a  premeditated  design  to  kUl  and 
murder.  Shot  and  kUled  Levi  Davis.  Tbe 
Jury  In  mercy,  or  In  diarity  for  ttie  weak- 
ness of  human  Und,  m  posislbly  through  a 
mistaken  view  of  tbe  law,  lessoied  bis  crime 
to  manslaughter  In  the  first  degree,  and  he 
should  be  satisfied  with  bis  convlcUon  for 
the  lesser  offense. 

A  cartful  examination  of  the  whole  case 
leads  to  the  conclusion  that  no  error  has  been 
committed  to  the  defendants  prejudice.  The 
Judgment  Is  therefore  affirmed. 

ABMSTRONO,  F.  J.,  and  FURUAN,  J., 
concur. 


NARCOMB  et  al.  v.  STATB. 
(Ciimlual  Court  of  Appeals  of  Oklahoma. 

Dec.  13,  1913.) 

(avUahmt  hy  th»  Court.} 

CaiMinAL  Ij&w  (i  1120*)— HoujoxDB  (|  2SS*) 
— Appeai<— Reoobd. 

In  a  prosecutioD  for  murder,  the  defend- 
ants were  convicted  of  manslaugbter  in  Uie  first 
degree.  Beld,  that  no  reversible  error  was 
committed  upon  die  trial. 

[Bd.  Note.— For  other  cases,  see  Orlminal 
Law,  Cent.  Dig.  Il  2931-2037;  Dee.  Dig.  I 
1120;*  Homidde,  Cent  Dig.  U  689-611;  Dec. 
Dig.  S  255.«1 

Appeal  from  District  Court,  Hughes  Coun- 
ty ;  John  Camthers,  Judge. 

Daniel  Narcome  and  Jim  Franks  were  con- 
victed of  manslaughter,  and  appeaL  Afilrmed. 

Crump  &  Skinner,  of  Holdenvllle,  for  plaln- 
aOa  in  error.  Chas.  West,  Atty.  Oen.,  Smltii 
C.  Matson,  Asst  Atty.  Gen.,  and  Joseph  I* 
Hull,  Sp.  Asst  Atty.  Qeo.,  for  the  State; 

DOYLB^  J.  Plaintiffs  In  error  were  cmi- 
victed  of  manslaughter  In  tbe  first  degree, 
upon  an  information  filed  In  the  district  court 
of  Hugbes  county*  on  the  3d  day  of  June, 
1912,  wherein  It  Is  charged  that  Daniel  Nar- 
come and  Jim  Franks,  In  said  county,  did  on 
or  about  the  6th  day  of  April,  1912,  commit 
tbe  crime  of  murder,  by  shooting  and  killing 
one  Isaac  Kemal.  On  the  10th  day  of  June, 
1012,  in  accordance  with  the  verdict  of  the 
Jury,  the  court  sentenced  the  defendants  to 
imprisonment  In  the  penitentiary  for  the  term 
of  five  years  each.  To  reverse  the  Judgment, 
the  defendant  appealed  by  filing  in  this  court 
on  October  9,  1912,  a  petition  In  error  with 
case-made. 

Tbe  evidence  shows  that  Beat  Reed,  John 
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Marks,  and  Isaac  Eernal,  tlie  deceased,  fall- 
blood  Indians,  left  the  town  of  Holdenvllle 
about  sandown  on  the  day  of  the  killing, 
and  were  overtaken  at  the  edge  of  town  by 
Daniel  Narcome  and  Jim  Franks,  Indians, 
and  that  all  went  along  together  for  about 
two  miles.  There  Ben  Reed  had  a  fight  with 
the  defendants.  After  that  the  defendants 
rode  on  ahead.  About  0ve  miles  south  of 
Holdenvllle,  near  the  home  of  Narcome,  they 
met  the  defendants  standing  by  the  side  of 
the  road,  and  Narcome  had  a  shotgna  and 
fired,  hitting  Isaac  Eernal  in  the  breast. 
Franks  shot  at  them  with  a  pistol.  Ben  Reed 
and  John  Marks  jumped  out  of  the  wagon 
and  ran  away.  The  next  morning,  the  body 
of  Kernal  was  found  lying  upon  the  spring 
seat  of  the  wagon. 

The  defendants  took  the  stand  as  witnesses 
in  their  own  behalf.  Narcome  testified  that 
they  were  all  drinking  medicine  together  at 
HoldenvIUe  that  day ;  that  he  and  Jim  Franks 
left  town  together  and  overtook  Ben  Reed, 
John  Marks,  and  Isaac  Kernal,  and  he  had  a 
fight  with  Ben  Reed;  that  they  met  them 
again  near  Blrdcreek,  and  Ben  Reed  struck 
him  with  a  pistol;  that  he  had  a  shotgun  and 
handed  it  to  Jim  Franks,  and  Jim  Franks 
fired  the  shotgun ;  that  two  pistol  shots  came 
from  the  men  In  the  wagon,  and  be  ran 
away. 

The  defendant  Franks  testified  to  substan- 
tially the  same  state  of  facts,  and  that  he 
fired  the  shotgun  at  no  particular  person. 

It  is  claimed  that  the  court  erred  in  refus- 
ing to  admit  an  almanac  in  evidence,  offered 
for  the  purpose  of  showing  that  the  moon 
rose  at  11:34  on  the  night  of  the  killing. 
The  record  does  not  contain  the  purported 
almanac,  and  for  this  reason  no  qutotion  is 
presented  for  this  court  to  pass  upon. 

Error  is  assigned  upon  one  of  the  Instruc- 
tions given.  No.  7,  and  the  first  part  of  this 
instruction  Is  criticised ;  but  no  objection  was 
made  or  exception  taken  to  this  instruction. 
We  see  no  objection  to  the  Instruction  as  a 
whole  and  can  only  regard  the  criticism  made 
upon  it  as  hypercritical. 

The  charge  of  the  court  fully  and  fairly 
presented  the  law  of  the  case.  A  careful  ex- 
amination of  the  whole  case  leads  to  the 
conclusion  that  no  error  has  been  oqmmitted 
to  the  prejudice  of  the  defendants. 

It  follows  that  the  Judgment  of  the  dis- 
trict court  of  Hughes  county  must  beaflSnned. 

ARMSTRONO,  P.  and  FITRMAN,  J., 
concur. 


METZ  V.  JACKSON. 
(Supreme  Court  of  Utah.    Nov.  10,  1913.) 

1.  APPEAI.   AND   ERHOB   (I  1012*)— REVISW— 

PRE-IUDICIAL  EsaOB. 

Svhere  a  demurrer  was  sustained  to  defend- 
nnt'a  answer,  and  an  amended  answer  was  filed, 
the  original  went  out  of  the  record,  and  hence 


the  Improper  refusal  of  the  motion  to  atribe  tbe 
answer  was  not  preJodtclaL 

fEd.  Not&— For  olber  cases,  see  Appeal  sod 
Error.  Cent  Dig.  H  4110-4114;  Dec.  DiE.  | 
1042.*] 

2.  ExcEPTzoNs,  Bill  of  (S  43*)— Aixowasce. 

Notice  of  the  decision  was  served  on  de- 
fendant's attorney  the  6th  of  January,  1913. 
March  3tst  leave  was  given  to  prepare  and 
serve  a  bill  of  exceptions  on  or  before  April 
10th.  Held,  that  where  no  bill  was  presented 
for  settlement  until  May  the  court  was  witbuut 
jurisdiction  to  settle  and  allow  the  proposed 
bill  of  ezceptions.1 

[Ed.  Note. — For  other  caseB,  see  Exceptions, 
Bill  of.  Cent  Dig.  S  72)6 ;  Dec.  Dig.  | 

3.  Appeai.  and  Ebbob  ({  644*)— Biu.  of  Ex- 

CBITIO  ITS—NECESSITT. 

In  the  absence  of  a  bill  of  exceptions  em- 
bracing the  testimony,  the  only  question  which 
can  be  determined  on  appeal  is  whether  the 
pleadings  are  sufficient  to  sustain  the  findings 
of  fact  and  Judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  2412-2415,  2417-2120. 
2422-2426,2428,2478,2479;  Dec.  Dig.  j  54i»] 

Appeal  from  District  Court,  Rich  Coun^; 
W.  W.  Maughan,  Judge, 

Action  by  J.  I.  Metz  against  David  Jad£- 
80 n.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

R.  S.  Spencer  <a  Branflton,  Wyo,  tar  ap- 
pellant B.  a  Call,  of  Brlgbam  aty,  for 
appellee. 

PRICK,  J.  This  action  was  commeaced 
by  the  appellant  as  indorsee  of  a  certain 
promissory  note  dated  May  8,  1900,  payable 
to  8.  Metz  &  Sons  or  order  one  year  after 
date,  which  was  dgned  by  the  respondent 
Neither  the  note  nor  the  complaint  disclosed 
whether  the  appellant  obtained  the  note  be- 
fore or  after  maturity,  bat  in  that  respect 
he  relied  upon  the  presumption  created  by 
Comp.  Laws  1907,  {  1611.  The  respondent 
filed  an  answer  In  wbich,  after  stating  that 
the  appellant  was  not  a  holder  in  due  conrae, 
he  set  ap  varloas  defensea  One  defew  was 
that  the  note  was  obtained  by  fraud  and 
false  representations,  and  anotber  ttaat  the 
consideration  bad  wbolly  fiOled.  The  case 
was  tried  to  tba  oonrt;  a  Jnry  bavlng  beeo 
waived  by  both  parties.  The  court  made  find- 
ings ot  fact^  wblcb,  in  snbstance^  are:  That 
on  tbe  8th  day  of  May,  1906,  respondent  made 
and  deliTered  to  S.  Metx  ft  Sons  the  prom- 
issory note  sued  on;  ttaat  on  said  date  said 
8.  Metz  &  Sons  by  H.  O.  MetE,  made  certain 
material  representations  concerning  Uieqaal- 
itles  and  physical  condition  of  vbat  tbey 
resented  to  be  a  tborougbbzed  stallion,  whicb 
they  (rffered  to  sell  or  trade  to  respondoit; 
that  respondent  relied  on  said  representa- 
tions, all  of  whidi  were  false,  and  made  to 
deceive  and  defraud,  and  did  deceive,  (be  re- 
spondent ;  that  as  soon  as  respondent  learned 
that  the  representations  were  falser  and  of 
tbe  actnal  physical  condition  ot  said  stallion, 


'Butter  V.  LAmpson,  2>  Utah,  43S,  82  Psc  iltl 
Bryant  t.  Himbel.  32  Utah.  377,  W  P&c.  1079;  Ids. 
Agency  t.  Investment  Co.,  3S  Utah,  M2,  101  Pac  <99. 
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he  **reBCliid0d  fba  contract  for  the  sale  of 
said  stalHon,  IschuUng  said  promlssoiy  note," 
and  It  la  farther  ftmnd  "that  defendant  (ra- 
spondent)  did  not  receive  from  the  said  M. 
C.  IfetB,  or  any  other  person,  any  consid- 
eration wbaterer  for  the  said  promissory 
note^  and  said  S.  Mets  &  Sona^  by  H.  O.  MetB, 
thfireopon  agreed  with  tho  d^mdant  that 
said  note  be  rescinded,  and  agreed  to  return 
the  said  piondsaory  note  to  the  defendant  to 
be  canceled :  that  said  S.  Mets  A  Smu  fail- 
ed to  dellTor  said  note  to  defendant  to  be 
canceled  as  aforesaid;  that  said  S.  Mets  & 
Sons,  upon  ttie  refosal  of  the  defendant  to 
accept  said  stallion,  took  same  away,  and 
that  said  stallion  was  not  at  any  time  In  tiie 
possession  of  the  defendant"  The  conrt  far- 
ther found  that  said  note  was  not  indorsed 
to  aiq;»eUant  before  the  matority  thereof, 
"bat  on  the  contrary  the  said  note  remained 
!□  the  possession  of  said  S.  Hetz  ft  Sons, 
and  under  their  control  until  after  the  matu- 
rity of  the  said  note."  As  concIuslonB  of  law 
the  court  found  that  "said  promissory  note 
was  obtained  by  the  said  B.  Metz  ft  Sons 
from  the  defendant  by  fraud  and  false  rep- 
resentations," that  neither  the  appellant  nor 
the  person  under  whom  he  claims  "Is  or  was 
a  holder  in  doe  course  prior  to  the  maturity 
of  said  note,"  and  that  respondent  Is  enti- 
tled to  judgment  canceling  said  note,  which 
was  accordingly  entered. 

[1]  The  principal  contentions  on  the  appeal 
are  that  the  court  erred  in  not  sustaining 
appellant's  motion  to  strike  respondent's  first 
amended  answer  to  the  complaint  and  in  not 
sustaining  appellant's  general  demurrer  to 
the  second  amended  answer.  The  court  did 
sustain  a  demurrer  to  the  first  amended  an- 
swer and  gave  respondent  leave  to  file  a  sec- 
ond amended  answer,  which  was  done.  The 
first  amended  answer,  therefore,  went  out 
of  the  case,  and  the  conrt  could  not  have 
prejudicially  erred  in  not  striking  it  Nor 
did  the  Court  commit  error  in  overruling  the 
general  demurrer  to  the  second  amended  an- 
swer. While  the  facte  are  inartiflclally  stet- 
ed,  yet  the  answer  as  a  whole  was  sufBdent 
to  withstand  a  general  demurrer. 

[2]  In  passing  to  the  assignment  that  the 
findings  of  fact  are  not  sustained  by  the 
evidence,  we  are  met  with  a  motion  inter- 
posed by  respondent  to  strike  appellant's 
proposed  bill  of  exceptions,  in  which  it  is 
"ought  to  preserve  the  evidence  addaced  at 
^  trial.  The  motion  is  based  upon  the 
sroQQds  that  the  bUl  was  not  prepared,  serv- 
ed, nor  settled  within  the  time  fixed  by  onr 
^tnte,  and  that  the  same  had  not  been 
served  on  respondent  nor  apon  Us  attorn^. 
Objections  to  the  allowance  of  the  bill  were 
interposed  by  resptrndent  in  the  court  bdow 
tot  the  reaaons  itated,  and  that  oonrt  cer- 
^  that  the  gioands  stated  In  tlie  motion 
tnu^  but  ItnevertheleaB  signed  the  bill  of 
exceptions  and  certified  it  up  so  that  this 


conrt  mls^t  pass  upon  the  objections.  TbB 
record  disposes  that  Judgment  was  entered 
on  the  18th  day  of  September^  1912,  and  that 
notice  of  the  decision  was  served  on  appel- 
lant's attorney  on  Qie  6th  day  of  January, 
1913.  It  farther  shows  that  no  attempt  was 
made  to  obtain  an  extension  of  time  to  pre- 
pare and  serve  a  bill  of  exceptions  until  more 
than  80  days  had  elapsed  after  notice  of  de- 
cision vas  served.  Such  an  attempt  was, 
however,  made  on  Mardh  81,  1913,  at  which 
time  leave  was  given  by  the  dlstrtct  court  to 
prepare  and  serve  a  bill  of  exc^»tlons  on  or 
before  April  10,  1913.  The  proposed  bill  of 
exc^ttlons,  however,  never  was  served  on 
reqtondent  nor  upon  his  attorn^  and  was 
not  presented  for  settlement  until  the  14th 
day  of  May,  1918,  at  which  time  the  district 
oonrt  allowed  and  seUled  the  bill  over  re- 
spondrat'a  objections,  under  the  circumstanc- 
es before  stated,  it  is  very  clear  that  under 
the  former  decisions  of  this  court  the  dis- 
trict court  had  no  authority  to  settle  and  al- 
low the  proposed  bill  of  exceptions.  The  fol- 
lowing cases  squarely  so  hold.  Batter  v. 
Lamson,  29  Utah,  439,  82  Pac.  473;  Bryant 
V.  Kunkel,  32  Uteh.  377,  90  Pac.  1079;  In- 
surance Agency  v.  Investment  Co.,  35  Utah, 
542,  101  Pac.  689.  The  motion  to  strike  the' 
bill  of  exceptions  must  therefore  prevail. 

[3]  In  view  that  there  Is  no  bill  of  excep- 
tions the  only  question  we  can  determine  is 
whether  the  pleadings  are  sufBcient  to  sus- 
tain the  findings  of  fact  and  Judgment  We 
think  they  are. 

Judgment  Is  therefore  affirmed,  with  costs. 

McCABTT,  G  J.,  and  STEAUP,  J.,  concur. 


STATB  ex  rel.  BROOKS  v.  FIBST  JUDI- 
GIAL  DI8T.  COURT  OV  GAOHB 
COUNTY  et  aL 
(Supreme  Court  of  Utah.   Nov.  18,  1918.) 

1.  CBiiaiTAZ.  Law  (I  90*)— I^ttsQtrAunoATxoir 

— PBEJtTDICa. 

Gomp.  Laws  1907.  |  6132,  relatlDg  to  crim- 
inal procedure  in  JustlceB*  courts,  provides  that 
a  change  of  place  of  trial  may  be  had  before 
the  trial  commences,  sections  280,  240,  make 
the  general  Code  of  Criminal  Procedure  relating 
to  jiistices'  courts  applicable  to  city  juBtlces, 
and  section  242  provides  that,  where  any  city 
justice  is  disqualified,  the  mayor  shall  appoint 
some  other  justice  of  the  peace  residing  within 
the  county.  Eeld,  that  a  showiu  of  prejudice 
of  a  city  Justice  was  a  diaqualincatioa  wlUiin 
the  meaning  of  the  statute,  and  that  defendant 
in  a  criminal  case  was  required  to  proceed  un- 
der section  242,  and  not  under  section  6132. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  129-136;  Dec  Dig.  |  9a*] 

2.  CaiimiAi.  Law  ({  90*)— PaanrnioE— Odbt- 
EB  or  JUBISDICnON. 

Whether  considered  .under  Gomp.  Laws 
1907,  I  5132,  relating  to  criminal  procedure  in 
justices'  courts,  and  granting  a  change  of  venue 
on  affidavit  that  defeodaut  believes  that  he  can- 
not have  a  fair  and  impartial  trial  before  the 
city  justice,  or  under  section  242,  allowing  such 
affidavits  against  Justices  of  a        court,  the 
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flUnc  of  an  afBdavlt  In  tiie  langnan  of  the  stst- 
ato  did  not  ongt  the  jnitice  of  Jadadletlon. 

[Ed.  Note.— For  other  caaee,  see  Criminal 
Law,  Cent  Dig.  H  129-186;  Dee.  Dig.  S  90.*] 

3.  CBIIflNAI.  IiAW  (I  260^-^::BKnOSABI— PBO- 
CEEDIN08  — QUESTXOH  PBEBEniSD  Xt>B  Bx- 

VEBW. 

On  certiorari  to  rertew  the  overruling  by 
the  district  ooart  of  defendant's  motion  to  dls- 
mifls  on  the  gronnd  that  the  dty  justice  below 
was  ousted  of  jurisdiction  of  a  prosecution  for 
selling  liquor  by  the  filing  of  an  affidavit  of 
prejudice,  so  that  the  district  court  itself  was 
without  jurisdiction  on  appeal,  proceedings  in 
a  similar  case  against  reuitor,  and  his  convic- 
tion and  satisfaction  of  the  judgment  against 
him,  could  not  be  considered  when  in  the  in- 
stant case  Buch  proceedings  were  not  pleaded 
as  former  jeopardy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  667-6007%.  Dig.  |  260.*] 

Certiorari  by  the  State  of  Utah  on  tiie  le- 
lation  of  Leo  D.  Brooka  against  the  First 
Judicial  District  Conrt  of  Cache  County. 
State  of  rtah.  Hon.  J.  D.  Call.  Judge,  and 
Smlthfield  City,  a  municipal  corporation. 
Ruling  of  District  Court  to  dismiss  an  action 
against  relator  affirmed;  temporary  restrain- 
ing order  revolciiig  record  returned  to  the 
District  Court 

.  E.  A.  Walton,  of  Salt  Lake  CAty,  for  re- 
lator. (Nebeker,  Ttaatcber  &  Bowen,  of  Logan, 
for  defendant 

STRAUP,  J.  We,  on  certiorari,  are  asked 
to  review  proceedings  of  the  district  court 
in  a  case  appealed  to  It  from  a  city  Justice, 
and  to  prohibit  further  threatened  proceed- 
ings of  the  case  in  the  district  court  In  an 
action  before  J.  H.  Melkle,  the  cit7  Justice 
of  Smlthfield  City,  Cache  county,  wherein 
Smlthfield  City  was  plaintiff,  and  the  relator, 
Brooks,  defendant,  a  complaint  was  filed  on 
the  3d  day  of  June,  1913,  charging  the  re- 
lator with  selUng  at  Smlthfield  City  intoxi- 
cating liquors,  beer  and  whisky,  to  one  A.  E. 
Petersen  on  the  I4th  day  of  May,  1913,  in 
violation  of  an  ordinance  of  Smlthfield  City. 
Before  trial,  Brooks  filed  an  afildavit  "that 
he  has  reason  to  believe,  and  does  believe, 
that  be  cannot  have  a  fair  and  Impartial 
trial  of  this  action  before  the  Justice  of  the 
peace  before  whom  the  same  la  pending  and 
about  to  try  the  same  by  reason  of  the  bias 
and  prejudice  of  said  Justice."  Upon  that 
a  motion  was  made  "to  change  the  place  of 
trial  to  another  Justice"  of  the  oount7>  The 
Justice  overruled  the  motion.  Broolcs  then 
demanded  a  Jury,  who,  on  the  14th  day  of 
June,  1913,  convteted  him.  On  that  verdict  a 
Judgmmt  was  rendered,  sentencing  him  to 
pay  a  fine  of  (260,  and  to  be  imprisoned  in 
the  dty  Jail  of  Smlthfield  Gl^  for  60  days. 
Fn»tt  that  judgment,  and  the  whole  thereof, 
Brooks  prosecuted  an  appeal  to  the  district 
court  After  the  record  had  been  transmitted 
to  that  court,  and  on  the  15th  day  of  August; 
1913,  Brooks,  on  written  notice,  moved  the 
district  conrt  to  dismiss  the  action,  on  the 
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grounds  tbat  the  district  court  had  no  origi- 
nal jurisdiction  to  try  the  case  on  the  merits, 
and  that  the  jusUoe  was  ousted  ct  jurisdic- 
tion by  the  filing  of  the  affidaTlt  for  a  diange 
of  venue.  The  district  court  denied  the  mo- 
tion, ordered  Brooks  arraigned.  txxA  and  en- 
tered his  plea  of  not  guilty,  and  set  ttie  case 
for  trial  on  the  28th  of  August  Upon  the 
affidavit  of  Brooks  cmitainlng  the  foregoing 
matter,  a  writ  was  issued  requiring  a  ea- 
tlfled  copy  of  the  record  to  be  transmitted  to 
this  court,  and  a  temporary  restraining  order 
was  Issued.  The  record  so  transmitted  Aows 
the  proceedings  as  heretofore  set  forth. 

The  relator  contends  that  the  filing  of  the 
affidavit  before  the  city  justice  ousted  that 
conrt  of  jurisdiction,  and.  as  that  court  was 
then  without  Jurisdiction  to  further  proceed, 
except  to  transmit  Qie  papers  to  another 
Justice  of  the  county,  the  district  court  ac- 
quired no  Jurisdiction  by  the  appeal,  and, 
since  that  court  had  no  original  jurisdlcdon 
of  the  action.  It  was  wholly  witSiont  Jurisdic- 
tion to  try  the  case. 

The  relator  relies  on  Comp.  Laws  1907,  | 
6132,  relating  to  the  criminal  procedure  of 
Justloes'  courts.  That  section  provides  that  a 
change  of  place  of  trial  may  be  had  at  any 
time  before  the  trial  commencee.  "When 
the  defendant  flies  an  affidavit  In  writing, 
stating  that  he  has  reason  to  believe,  an4 
does  believe,  that  he  cannot  have  a  fair  and 
Impartial  trial  of  the  action  before  the  Jus- 
tice about  to  try  the  same,  by  reason  of  the 
bias  or  prejudice  of  such  justice,  the  action 
must  be  transferred  to  a  justice  of  the  comity 
agreed  upon  by  the  imrties,  or,  if  there  Is  no 
agreement,  to  the  nearest  Justice  within  tbe 
county  to  which  such  objection  does  not  arv- 
ply."  By  reason  of  that  section  it  is  con- 
tended tliat,  when  the  affidavit  was  filed, 
merely  in  the  language  of  the  statute,  tbe 
Justice  was  ousted  of  Jurisdiction,  except  to 
transfer  the  case  to  another  justice  of  tbe 
county.  We  do  not  think  the  section  ap- 
plicable. The  statute  has  created  dty  Jus- 
tices of  the  peace.  The  case  was  commenced 
and  was  pending  before  t^e  city  justice  of 
Smithfleld. 

Comp.  Laws  1907,  i  239,  provides:  "The 
city  justice  of  the  peace  shall  have  exclu^re 
orii^nal  jurisdiction  of  cases  arlsiag  under  or 
by  reason  of  the  violation  of  any  dty  ordi- 
nance, and  shall  have  the  same  powers  and 
Jurisdiction  as  justices  of  the  peace  in  all 
other  actions;  dril  and  criminaL" 

The  next  section  provides:  "The  rules  of 
practice  and  mode  of  procedure  in  a  dt; 
justice's  court  shall  be  the  same  as  are  or 
may  be  pr^ribed  by  law  for  justices'  courts 
in  like  cases,  except  as  herein  otlierwlse  ex- 
pressly provided.  From  all  final  judgmento 
of  a  dty  Justice's  courts  an  appeal  may  be 
taken  by  eltlier  party  in  a  dvil  case,  or 
the  defendant  In  a  criminal  cas^  to  the  dis- 
trict court  of  the  county.  In  the  manner  pto- 
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Tided  hy  law  for  appeal!  from  JnsttoM' 
tvarta  In  slmUar  cases." 

Secttott  242:  "If  a  vesua^  dull  occur  In 
the  office  of  a  city  Justice,  tiie  mayor,  by 
and  with  the  consent  of  the  dty  conndl,  shall 
forthwith  fill  sacb  racan^  by  aniolntmaat 
for  the  unexpired  term.  The  person  so  ap- 
pointed shall  qualify  In  the  same  manna-  as  a 
dty  Justice,  and  shall  hare  and  exerdse  all 
tbe  powers  conferred  by  law  upon  such  dty 
Justice;  In  case  any  dty  Justice  shall,  for 
anj  reason,  be  unal^  or  dlsqnallfled  to  per- 
form the  duties  of  his  office,  or  shall  be 
absent,  the  mayor  shall  appoint  some  other 
Justice  of  tiie  peace,  residing  within  the  coun- 
ty, to  act  as  dty  Justice  of  the  peace  pro 
tem.,  and  he  Aall  hare  the  powers,  and  dls- 
vbai^  the  datlei^  of  audi  dty  Justice,  dur- 
ing the  olstoice  of  sudi  disability  or  ab- 
sence only,  In  the  same  manner,  and  to  the 
same  extent,  as  the  dty  Justice  might  have 
done." 

[1]  It  therefore  appears  that  tbe  general 
Code  of  Oiiminal  Procedure  relating  to  Jus- 
tices' courts  applies  to  dty  Justices  of  the 
l)eaee,  except  as  otherwise  provided  by  the 
statute  creating  dty  Justices.  Such  statute 
provides  that,  "In  case  any  dty  Justice  shall, 
for  any  reason,  be  unable  or  dlsciuallfled  to 
perform  the  duties  of  hla  office,"  the  mayor 
shall  appoint  some  other  Justice  of  tlie  peace 
residing  within  the  county.  Now,  is  a  show- 
ing of  prejudice  and  bias  of  the  Justice  a  dls- 
(loallficatlon  within  the  meaning  of  the  stat- 
ute? Vte  think  It  la  (23  Cyc.  582;  In  re 
P^tOQ,  12  Kan.  398),  and  hence  the  relator, 
for  relief  on  his  alleged  ground  of  bias  and 
prejudice,  was  required  to  proceed  under  sec- 
tion 242  and  not  5132. 

[1]  In  the  next  place,  the  filing  of  such  an 
affidavit  as  here — merely  In  the  language  of 
the  statute— does  not  under  either  section 
oust  the  Justice  of  Jurisdiction.  The  relator 
to  support  a  contrary  contention  relies  on  the 
case  of  the  State  ex  reL  Gallagher  t.  IMst 
Court,  30  Utah,  68, 104  Pac.  750.  We  do  not 
think  that  case  supporta  his  contention.  It 
ioTolved  the  consideration  and  application  of 
section  36Gd,  E.  S.,  1898,  and  as  amended  by 
section  1,  c.  92,  Sess.  Laws  190S,  and  section 
3672.  They  relate  to  a  change  of  venue  In 
livll  actions  before  Justices'  courts,  and  pro- 
vide that,  when  an  affidavit  is  filed,  as  by 
tliat  statute  proylded,  "the  court  must  change 
tbe  place  of  trial  without  motion  being  made 
therefw,  and  his  Jurisdiction  over  such  ac- 
tion diall  cease,  upon  ttie  filing  of  aach  affi- 
davit, for  all  purposes"  exc^t  to  transfer  the 
ca8&  We  think  the  statntes  are  dlsdmllar. 
In  the  one  the  Legislature  expressly  provided 
that  upon  the  filing  of  the  affidavit  the  Juris- 
diction of  the  Justice  "otw  audi  adltm  shall 
(«88e  tar  aH  purposes"  except  to  transfer  the 
fas,  and  because  of  such  express  dedaratlon 
was  It  held  in  the  Gallagher  Case  that  the 
flUag  ftf  the  affidavit  ousted  the  Justice  of 
Jurisdiction.   In  the  other  the  statute  con- 


tains no  Budi  declaration.  We  are  therefore 
of  tbo  opinion  that  the  filing  of  the  affidavit, 
whetlwr  conddered  under  section  242  or  61^ 
did  not  oust  the  Justice  of  Jurisdiction,  and 
hence  tlie  appeal  conferred  Jurisdiction  on  the 
district  court  both  ot  subject-matter  and  per^ 
son,  who,  undOT  the  atatnte,  was  required  to 
hear  and  try  tSie  case  de  nom  It  therefore 
totUnn  the  district  court  did  not  exceed  Juris- 
diction by  ntuslag  to  dismiss  t3ie  actton  and 
proceeding  with  the  case. 

Then  is  another  matter  attnnpted  to  be 
presented.  After  the  petition  for  the  writ 
had  been  filed,  Qie  writ  issued,  and  return 
made  thereof,  and  on  the  day  of  tiie  hearing 
thereof,  the  relator  filed  a  written  "sugges- 
tion," in  wUdi  he  stated  tliat  subseanoit  to 
the  Issuance  of  Ote  writ  sndi  proceedings 
were  had  in  tbe  district  court,  in  a  case 
wherein  the  state  of  Utah  was  plaintiff  and 
the  relator  defendant,  "as  to  fully  condude, 
adjudicate,  and  determine  tbe  merits  of  the 
matters  sought  to  be  reviewed  herein,  name- 
ly, that  on  said  date  [August  29,  1913],  as  Is 
^own  by  conclusive  evidence,  namely,  tran- 
scripts duly  certified  of  the  record  of  said 
court  herewith  attached,  the  said  L.  T>. 
Brooks  [the  relator]  was  In  Jeopardy  of,  and 
convicted  of,  and  suffered  and  satisfied  the 
Judgment  of  said  court  for,  said  offense." 
Upon  that  we  are  asked  to  probit>it  further 
proceedings  of  the  district  court  In  the  case 
of  Smlthfleld  City  against  the  relator.  The 
certified  transcript  of  the  record  referred  to 
shows  that  on  the  28th  of  June,  1918,  a  com- 
plaint was  filed,  before  William  Brangham,  a 
Justice  of  the  peace,  In  and  for  Logan  pre- 
cinct, Cache  county,  In  an  action  wherdn  tbe 
state  of  Utah  was  plaintiff  and  the  relator 
defendant,  and  wherein  it  was  charged  that 
he  "on  or  about  the  16th  day  of  May,  1913. 
at  Smlthfield  precinct,  county  of  Cache  and 
state  of  Utah,"  did  unlawfully  sell  Intoxicat- 
ing liquors,  beer  and  whisky,  to  A.  B.  Peter- 
sen, contrary  to  the  statute  In  such  case  made 
and  provided.  To  that  complaint  the  relator 
pleaded  not  guilty,  and  further  pleaded  the 
action  commenced  before  the  dty  Justice 
wherein  Smlthfleld  City  was  plaintiff  and  the 
relator  defendant,  and  pending  on  appeal  In 
the  district  court  in  bar  and  in  abatement 
It  does  not  directly  appear  by  the  record  that 
the  relator  was  crnkvieted  in  the  Justice's 
court;  but  it  does  affirmaUvdy  amiear  Uiat 
he,  In  that  case,  appeared  before  the  dlstrld 
court  for  arralgnmat,  entered  his  plea  of  not 
guilty  and  a  plea  ot  former  conviction  and 
once  In  Jeopardy.  Thereupon  that  case  was 
set  for  trial,  and  later  called  for  hearing. 
The  relator  then  withdrew  his  plea  of  not 
guilty,  and  entered  a  plea  of  guilty,  upon 
which  a  Judgment  was  rendered  and  entered 
that  he  pay  a  fine  of  |2oa  That  Judgment 
was  paid  and  satlsfled. 

[S]  Now,  because  ot  such  proceedings  had 
In  the  case  ct  the  state  against  the  relator, 
and  the  payment  and  satisfaction  of  the  Judg- 
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ment  by  him,  It  Is  urged  that  we  prohibit  tliB 
district  court  from  further  proceedliic  with 
the  case  of  Smlthfleld  City  against  the  re- 
lator. The  matter  is  not  properly  before  us. 
The  relator  asked  and  was  granted  a  review 
of  the  proceedings  had  in  the  case  of  Smith- 
fl^  City  against  the  relator,  and  to  restrain 
the  district  conrt  ffom  further  proceeding  In 
that  case  upon  the  alleged  ground,  as  here- 
tofore stated,  of  want  of  Jurisdiction.  Then, 
on  a  review  of  that  record,  we  are  asked  to 
reatraltt  the  court  from  further  proceedhig  In 
the  case  because  of  the  proceedings  had  In 
the  case  of  the  state  against  the  relator,  when 
auch  proceedings  were  no  part  of  the  pro- 
ceedings bad  In  the  case  of  Sndtbfleld  Glt7 
against  the  relator.  Tliat  Is,  In  the  district 
ooort^  In  the  case  of  Smlthfl^  CSty  i^ainst 
the  relator,  former  ocmTidlon  or  once  in 
jeopardy  was  not  pleaded.  If  the  proceedings 
and  juc^ment  in  tiie  case  of  the  state  against 
the  relator  constitute  a  former  conviction 
and  <mce  in  Jeopardy,  and  a  bar  to  a  further 
prosecution  of  the  case  of  Sndthfidd  City 
against  the  r^tor,  then,  to  be  availing,  is 
he  required  to  plead  them  in  defense?  He 
might  as  well  ask  us  to  restrain  the  district 
court  from  further  proceeding  with  the  case 
of  Smithfield  City  on  the  ground  that  he  is 
not  guilty  as  to  ask  us  to  restrain  that  court 
from  farther  proceeding  on  the  groond  that 
he  has  a  good  plea  of  former  conviction  or 
once  In  Jeopardy.  And  as  such  pleas  have  not 
aa  yet  been  interposed,  we  are  thus  asked 
to  review  something  which  has  not  yet  been 
presented  to  the  district  court  Whether  the 
proceedings  and  Judgment  In  the  caee  of  the 
state  against  the  relator  constitute  a  former 
conviction  or  once  in  Jeopardy,  and  may  suc- 
cessfully be  pleaded  in  bar  to  the  further 
proeecntlon  of  the  Smithfield  City  Case,  we 
express  no  opinion. 

The  ruling  of  the  district  court  In  refusing 
to-  dismiss  the  action  is  therefore  affirmed, 
the  temporary  restraining  order  revoked, 
and  the  record  returned  to  the  district  court 

Such  is  the  order. 

McOARTT,  a  J.,  and  FBIGK,  J.,  concur. 


STATB  V.  KARAS. 
(Supreme  Court  of  TJtah.    Nov.  18,  1918.) 

1.  BUBGULBT  (I  41*)— SumCIEHOT  Ot  EVI- 
DENCE. 

Evidence  h4ild  not  snfficient  to  connect  ac- 
ciued  with  the  offense  so  as  to  sustain  a  con- 
viction for  burglary. 

[Ed.  Note.— For  other  caseB,  see  Burglary, 
Cmt  Dig.  H  04-103.  109;  Dec.  Dig.  {  41.*j 

£  CBXKinAi.  IiAW  (I  839*)— BviDincB— Opin- 

XOK  EVIDBNCS— VOIOE. 

While  evidence  of  the  sound  of  voice  \a 
lulmlBflible  for  identification  purposes,  it  should 
Be  reasonably  positive  and  certain,  and  based 
upon  soma  peculiarity  of  the  voice,  or  upon  sof- 


fident  previous  knowledge  by  the  witness  tbere- 

ol 

[Ed.  Note.— For  other  casetf,  see  Criminal 
Law,  Cent  Dig.  |$  767-T72;  Dec.  Dig.  {  339.*] 

8.  OuHnTAX.  Law  (|  741*)— TBLUr-Faovinci 

or  JUBT. 

While  the  Jnry  are  the  judges  of  the  facts 
and  the  weight  of  the  evidence  and  credibility 
of  the  witnesses,  and  evidence  tendins  to  pme 
an  issue,  however  slightly,  is  admissible,  It  ia  a 
prelimiuary  question  for  the  court,  and  not  tiie 
jury,  to  decide  in  every  case  wliether  the  erf- 
dence  will  justify  a  verdieC  for  the  partr  ad- 
ducing the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1188, 1220705.  1718, 1716, 
1717,  1727,  liSS;  Dec  KM  741.*] 
4.  CBnanAi.  Law  (|  S61*)— Pboop— Bkuoii- 

ASIM  DOTJBT. 

The  accused  must  be  proven  gulllr  Iv  tbi 
evidence  beyond  a  reasonable  doubt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  1267 ;  Dec.  Dig.  |  661.*] 

Appeal  from  District  Court,  Carbon  Coun- 
ty; A.  H.  Christensen.  Judge. 

Onst  Karas  was  convicted  of  third  degree 
burglary,  and  appeals.  Reversed,  and  re- 
manded tor  new  triaL 

8.  A.  King  and  Claude  King;  both  of  Salt 
Lak0  Cl^,  for  appellant  A.  B.  Barnes, 
Atty.  Gen.,  and  S.  T.  wigyiTii^  q.  a.  Iveison, 
and  George  Buckle,  Asat  Attjv.  Gen.,  tot  the 

State. 

STRAUP,  J.  The  defendant  was  convicted 
of  burglary  in  the  third  degree — breaking  in- 
to a  tent  In  the  daytime — and  appeals. 

[1]  The  snffidoicy  of  the  evidence  to  show 
the  commission  of  the  oIFense  Is  conceded. 
The  question  presented  for  review  is  the  suf- 
ficiency of  the  evidence  to  connect  the  de- 
fendant with  it 

Near  Schofleld,  some  five  tenta  In  a  row, 
numbered  from  21  to  2S,  and  from  10  to  100 
feet  apart  were  maintained  and  occupied  by 
miners  working  In  a  mine  near  by.  Tent 
25  was  burglarized.  It  was  occnpied  by  two 
miners,  who,  as  they  t^tlfled,  at  abont  7 
o'clock  in  the  morning  locked  the  door  and 
left  the  tent  to  go  to  work.  That  tent  was 
about  100  feet  from  a  highway  to  the  west 
of  it  Two  tents  to  the  east  of  tent  25,  and 
about  100  feet  from  it  was  tent  23.  That 
tent  was  occupied  by  the  defendant  and 
about  14  other  miners  and  a  cook.  The  miners 
of  that  tent  also  left  about  7  o*clo<4,  leav- 
ing the  defendant  and  the  cook  alone  in  the 
tent  The  defendant  on  acoount  of  an  in- 
Jury,  had  not  worked  for  several  days,  and 
for  that  reason  remained  at  home  abont  his 
t«it  fm  the  day  in  qnestlcnL  At  about  8  or 
8:S0  tfcilock  the  cook  left  the  tent  to  go  to 
Schofleld,  leaving  the  defokdont  alone.  Be- 
tween 7  o'<^lodc  and  9  o^clock  In  tbs  mom' 
Ing  Bomn  me  entorad  tent  25  by  ctittlnff  a 
hole  through  tte  lumber  part  ct  the  tent  <Ub> 
arranged  the  furniture,  and  took  $LSB  In 
money  and  a  watch  diain  belonging  to  the 
occupants  of  that  tent 

A  wltneas  for  the  stat^  a  gnKer,  testifled 
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tliftt  that  rooming  at  about  9  o'clock  he  went 
to  tbe  front  door  of  tent  25  to  d^ver  a  can 
of  coal  oU.   He  unlocked  the  door  vlth  a 
key  tbe  occupants  bad  pnt  **ta  one  side," 
and  then  tried  to  push  the  door  open.  Some 
one  on  tbe  Inside  held  It,  and  said:  "Hello." 
Tbe  witness  said:  "Hello,  there.    I  hare 
some  staff  to  deliver  here."   Tbe  person  on 
tbe  inside:  "Get  ont!   Oo  on  and  trad  to 
your  business."   The  witness:  "I  have  some 
staff  to  dellTer  her&"   The  person  on  tbe 
inside:  "Get  ootl   Do  you  want  to  get  In 
my  house?"  Tbe  witness  left  without  open- 
btg  tbe  door,  or  seeing  the  person  on  the  in- 
side, and  went  up  the  street  a  hundred  yards 
or  more,  and  there  talked  a  little  while  with 
some  one  living  In  a  house  near  by,  and  then 
returned  to  tent  25.  On  his  way  back  he  saw 
the  defOMlant  at  the  rear  of  the  tents,  bare- 
headed, and  without  a  coat  or  vest  He  tes- 
ttfled  that  be  did  not  see  the  defendant  come 
out  of  tent  25,  and  while  talking  with  such 
other  be  could  not  see  It,  and  did  not  watch 
it,  nor  did  be  know  or  notice  If  persons  were 
in  or  abont  tmU  21,  22,  or  21.   Just  where 
the  defendant  was  when  be  saw  him  Is  not 
definite.  On  direct  examination,  In  response 
to  qaemOaaa  asked  blm,  tbe  witness  testified : 
"I  saw  bim  come  from  the  behind.  Q.  Where 
iOA  he  come  from?  A.  There  was  two  tents 
together,  and  he  came  from  the  south,  you 
know.    (Tmt  26  was  west  of  tent  23.)  Q. 
He  came  from  where?    A.  South  from  the 
tent  where  I  was  to  deliver  the  stuff."  On 
cross-examination  he  said:  "I  saw  the  de- 
fendant between  tents  22  and  23,  or  23  and 
24.  Q.  Ton  wouldn't  say  It  was  not  between 
22  and  23?  A.  No,  At."   When  the  witness 
returned  to  tent  25  he  opened  the  door,  left 
the  oil,  and  thm  locked  the  door  and  put  the 
key  where  be  had  fonnd  it  He  then  noticed 
the  hole  In  the  tent  Then  the  witness,  after 
he  had  merely  testified  that  he  knew  the  de- 
fendant sud  that  he  thought  he  lived  In  tent 
22  (Instead  of  23),  and  wlthont  any  showing 
as  to  how  long  or  well  be  bad  known  him,  or 
nnder  what  circumstances,  or  ever  had  pre- 
viously talked  with  him,  or  heard  him  talk, 
was  asked      the  state:  "Q.  Do  you  know 
whose  vtdce  it  was  (inside  the  tent  when  he 
was  first  there)  7  A.  Yes,  sir.  Q.  Could  you 
tell,  can  you  tdl  whose  volce.lt  was?  A.  By 
myself  icant^  Q.  mat  Is  It?  A.  I  did  not 
fte  In  who  it  Is;  by  tbe  voice  I  can  teU.  Q. 
Whose  voice  was  It?   A.  Gust  Saras'  voice 
(the  def^dant)."    On  croas-examlnatlCT, 
after  testifying  that  be  was  an  Italian,  that 
the  defendant  was  an  Italian,  and  that  what 
he  beard  was  spoken  in  Engllrti,  he  was  ask- 
ed and  he  answered:  "Q.  Tou  did  not  see 
Oust  Karas  in  tbe  tent,  did  yon?  A.  No,  sir. 
Q.  And  yon  beard  a  vcdce  yon  thought  was 
Oast  Saras'?  A.  fes,  sir.  Q.  As  matter  of 
tut  yon  do  not  actnally  know  it  was  Oust 
KarasT  A.  By  myself  I  am  sure.  Q.  I  am 
Dot  asking  ytra  about  ttiat,  by  yonneU.  Ton 
thought  tibat  you  recognized  his  voice?  A. 
XsB,  sir.   Q.  Bat  as  matter  of  fact  you  do 


not  know  It  was  actually  his  voice,  do  you? 
A.  I  was  certain  myself.  Q.  Well,  yon  could 
have  been  mistaken  about  that?  A.  Well,  I 
might  have  been  mistaken ;  I  wouldn't  swear 
It ;  I  did  not  see  him,  but  bis  voice  told  me 
It  was  him.  Q.  You  thought  It  was  his  voice? 
A.  Ye^  sir.  Q.  Ton  know  there  are  lots  of 
people  whose  v<dce  sound  alike?  A.  I  b^eve 
that  Q.  This  voice  that  yon  heard  you 
thought  was  his  volc^  and  that  was  all  there 
was  to  it?  A.  Yes,  what  I  thought  Q.  But 
as  matter  of  absolnte  fact  you  don't  know 
whether  It  was  him  or  not,  do  yon?  A.  No, 
sir.  Q.  You  wouldn't  swear  now,  as  a  mat- 
ter of  fact,  that  It  actually  was  him?  A  No, 
I  Just  swear  by  myself.  Q.  That  you  thought 
it  was  his  voice?  A.  Yes,  sir.  Q-  That  Is 
all?  A.  I  didn't  see  the  fellow;  but  myself 
I  think  It  was  the  feUow."  This  is  aU  the 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense. 

The  defendant  testified  that  he  had  lived 
at  tent  23  for  about  17  months;  that  he  had 
known  the  grocer  for  about  a  year  from  see- 
ing hjm  deliver  merchandise  at  the  tents, 
but  he  had  never  talked  with  him;  that 
several  days  before  the  time  in  question  he 
was  hurt  In  the  mine  and  laid  off,  stayliv 
about  his  tent;  that  he  was  not  In  tent  25, 
and  denied  he  committed  tbe  offense;  that 
he  was  at  or  near  the  rear  of  his  tent  on  the 
occasion  testified  to  by  the  grocer,  but  was 
then  returning  from  a  closet  in  the  rear  and 
to  tbe  south  of  the  tents,  and  from  gathering 
sticks  for  a  fire,  and  that  he  then  saw  the 
grocer  pass  along  In  front  He  further  testi- 
fied he  could  not  talk  English.  The  record 
shows  his  testimony  was  glv«t  through  an 
Interpreter. 

At  the  con<^usion  of  tbe  state's  case,  and 
at  the  conclusion  of  all  the  evidence,  the  de- 
fendant asked,  that  a  verdict  be  directed  In 
his  favor  on  the  ground  that  the  evidence 
was  not  sufficient  to  connect  him  with  the 
offense.  Tbe  motions  were  denied  and  the 
case  submitted  to  tbe  jnry,  who  found  the 
defendant  guilty. 

The  state,  to  support  the  verdict  points  to 
but  one  thing — the  testimony  of  the  grocer 
(1)  that  be  recognized  the  defendant's  voice 
in  the  tent,  and  (2)  shortly  thereafter  saw 
him  In  the  rear,  not  of  tent  25,  but  between 
tents  22  and  23,  or  23  and  24,  coming  from  the 
south ;  tent  25  being  to  the  west  The  second 
may  readily  be  dismissed.  Had  the  defend- 
ant not  resided  there,  had  he  been  a  stran- 
ger, and  not  there  In  pursuit  of  some  proper 
calling  or  business,  his  unexplained  presence 
abont  tile  tents  or  in  tbe  vldnlty  where  tbe 
offense  was  committed  shortly  before  or  after 
Ita  c(numlsBion  might  be  significant,  and  give 
rise  to  the  Inference  of  more  or  less  welfi^t 
that  It  was  he  vbo  conunltted  tb»  offimse. 
Bat,  residing  as  he  did  at  toit  2S  for  nuoe 
than  a  year,  his  presence  at  8  or  9  o*dioiUn 
the  morning  at  the  rear  of  his  tent,  ta  be- 
tween his  own  tent  and  tent  24  or  28,  coming 
from  the  south,  the  direction  of  the  closets, 
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"Jast  walking  along  regularly,"  as  tesUfled 
to  by  the  grocer,  withoiit  a  hat,  coat,  or  vest, 
does  not  raise  any  such  Inference.  His  pres- 
ence under  such  circumstances  Is  just  as 
consistent  with  Innocence  as  with  guilt 

[S]  Now,  as  to  identity  by  the  voice,  the 
one  thing  upon  which  the  state  chiefly  rellea 
Undoubtedly  voice  Is  a  competent  means  of 
identlflcatlon,  and  one  by  such  means  alone 
may  be  sufficiently  identlfled.  In  some  In- 
stances Identlflcatlon  by  such  means  may  be 
as  ponderous  as  Identlflcatlon  by  sight  But 
the  testimony  should  be  reasonably  positive 
and  certain,  and  based  upon  some  peculiarity 
of  the  person's  voice,  or  upon  sufficient  pre- 
vious knowledge  by  the  witness  of  the  per- 
son's voice.  And  to  that  effect  are  the  texts 
and  cases  upon  which  the  state  relies.  6 
Ency.  E>v.  923;  12  Gyc.  493;  State  v.  Babb,  76 
Mo.  502;  Evans  v.  State,  62  Ala.  6;  Brown  v. 
Commonwealth,  76  Pa.  319;  Commonwealth 
v.  WllUamB.  106  Mass.  62;  Commottwealth  v. 
Bxyw,  138  Mass.  18S;  State  t.  Hopklrk,  84 
Mo.  278;  People  v.  Mullen,  49  Mise.  Bep.  288, 
99  N.  T.  Snpp.  227.*  They  show  that  evidence 
similar  to  that  adduced  In  the  case  before 
OB  1b  competent  and  admissible ;  but  none  of 
them  fo  to  the  tatait  of  holding  that  evi- 
dence of  the  (diaracter  here  adduce  la  alone 
sufficient,  as  to  identity,  to  support  a  Judg- 
ment of  conviction.  In  some  of  tliem  the 
question  arose  (mly  as  to  the  comprtency  and 
admisslMUty  of  the  evidence;  in  others, 
where  the  Quatton  of  suffl<drau7  was  involv- 
ed, there  was  other  evidence  to  onmaet  the 
defendant  with  the  commlsslcm  of  the  of- 
fense ;  and  in  all  of  tiiem  it  was  shown  that 
the  witness  had  previous  knowledge  of  the 
voice  of  the  person  sous^t  to  be  identifledt  or 
identlfled  him  by  means  of  some  peculiarity 
of  the  voices  ttccept  the  case  of  State  v.  Mul- 
len, but  which  is  strikingly  against  the  state's 
contention.  The  cases  show  it  is  common 
practice  to  allow  witnesses,  as  to  identity,  to 
express  th^  belief,  or  best  judgment,  or 
opinion,  when  the  facts  or  drcumstancee  up- 
on which  It  is  based  are  shown,  and  when 
they  appear  to  Justify  It  That  is,  to  per- 
mit a  witness  to  express  his  belief  or  opinion 
as  to  Identity,  it  Is  not  essential  that  he  be 
capable  of  testifying  that  he  Is  positive  and 
certain  as  to  the  person;  he  may  be  permit- 
ted to  express  a  well-founded  beU^,  or  his 
best  judgment,  or  opinion,  when  his  means  of 
knowledge,  or  the  facts  or  drcumstancee  up- 
on which  his  bdief  or  opinion  is  based,  are 
shown,  and  when  they  appear  to  justify  it 
But  when  a  conviction  Is  sought  on  such  tes- 
timony alone,  to  be  sufficient  to  support  it, 
the  testimony  should  be  something  more  than 
the  mere  belief,  or  best  judgment  or  mere 
opinion,  of  the  witness;  for  if  the  witness  is 
not  camble  of  testtfytng  witb  that  degree 
of  posttlvenesa  and  certainty  as  to  even  car- 
ry conviction  in  his  own  mind  as  to  the  Iden- 
tity of  the  accused,  where  by  his  testimony 
he  equresses  doubt  and  uncertainty— *'I  think 


so,"  "It  is  my  bdle^  or  my  best  judgment  bat 
I  won't  swear  to  it"  "I  am  not  positive," 
am  not  certain" — how  can  a  Jury,  when  then 
is  no  other  evidence  to  connect  the  accused 
with  the  oommisslon  of  the  offense,  be  per 
nfltted  to  say,  against  positive  and  direct  evi- 
dence that  he  was  not  the  i>er8on,  that  th^ 
tiave  an  abiding  conviction  to  a  moral  cer- 
tainty that  he  was  the  perpetrator  of  the  of- 
fense? 

Portions  of  the  testimony  of  the  gmcex 
were  somewhat  positive  that  the  voice  he 
heard  in  the  tent  was  that  of  the  defendant 
other  portions  that  he  was  not  certain,  and 
that  he  would  not  swear  that  it  was  the  de 
fendant  But  the  weakness  or  insnffldencr 
of  the  testimony  does  not  lie  alone  In  that 
Here,  the  witness,  though  he  testified  that 
he  could  tell  whose  voice  he  heard,  and  that 
it  was  the  def^dant's  voice,  yet  was  not 
shown  to  have  previously  talked  with  him  or 
heard  him  talk ;  nor  was  it  shown  that  he 
had  any  previous  knowledge  whatever  of,  or 
was  familiar  with,  the  defendant's  voice;  or 
that  the  voice  he  heard  had  any  peculiarity, 
or  was  in  any  particular  different  from  the 
voice  of  others.  Nor  was  the  witness  in  any 
respect  required  to  show  anything  jupon 
which  his  belief,  or  judgment  or  opinion,  was 
based,  except  the  bare  statanrat  that  he 
knew  the  defendant  but  how  w^  or  how  kmg. 
or  under  what  drcumstances  or  conditions 
was  not  stiown.  But  let  it  be  conceded  tbe 
wltiMss  showed  sufficient  qnalldcatlons  to 
permit  him  to  express  his  btiief  or  opinion 
as  to  whose  voice  he  heard — be  having  testi- 
fied that  he  could  tell — a  question  upon 
wliich  we  express  no  opinion,  for  no  objec- 
tion was  made  and  no  error  is  assigned  with 
respect  to  it,  and  that  the  evidence  wu  ad- 
missible and  properly  received,  nevertheless, 
we  cannot  yield  assent  that  such  evidence 
alone  Is  sufficient  to  connect  tti9  defendant 
with  the  commission  of  the  offense,  especial- 
ly as  against  posittve  and  direct  evldeice 
that  he  was  not  Ou  pmon  who  committed 
the  offense. 

[S]  The  Attorney  General,  in  a  way  con- 
ceding that  the  evidence  In  irach  particnlar  Is 
not  as  convincing  as  he  would  like  to  urge  an 
affirmance  of  the  Judgment  nevertheless  con- 
tends that  the  proposition  involves  mere 
w^ht  of  the  evidence,  which  was  wholly  for 
the  jury.  Of  course  in  this,  as  In  many  other 
JurisdictlonB,  the  jury  are  the  judges  of  the 
facts,  the  weight  of  the  evidence,  and  the 
credibility  of  tbe  witnesses.  But  that  does 
not  mean  that  the  jury  are  permitted  to  find 
a  fact  without  some  substantial  evidence  to 
support  it  Evidence  which  tends  to  prove  a 
fact  in  issue,  however  slight  Oat  tendency 
may  be,  of  course,  is  admiBSlbl&  But  wbeth- 
er  It  alone,  or  when  considered  with  an  the 
evidence  in  the  case  and  in  the  li|^t  most 
favorable  to  the  party  adducing  it.  Is  suffi- 
cient to  Justify  a  finding  as  to  such  fact,  li 
a  question  for  the  court  iu>t  tlie  jury.  W« 
recognize  that  in  the  nataro  of  things  tbe  law 
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cannot  and  doep  not  xoorlde  rnlaB  or  derlae 
Btandarda  to  detennlne  the  qoallty  or  amount 
of  evidence  neeeaaary  to  establlBh  a  fact  or 
to  satisfy  the  ndnd  and  Induce  belief  as  to 
its  existence.    Undoubtedly  mudi  mnat  be 
left  to  tbe  nnprejndiced  conaideratlott  of  tbe 
jury.    But  their  province  in  mch  respect  is 
not  unrestricted  or  nnlimited.  Becanse  eri- 
dence  relevant  to  or  bearing  nprat  some  tBjct 
in  issae,  and  hence  admissible  tbon^  bow- 
ever  slight  its  tendew^  may  be  to  prove  it, 
has  been  received  does  not  aathorlze  a  jury, 
on  tbe  theory  Uiat  they  are  the  sole  Judges  of 
Its  sofflctency  to  induce  belief  aitd  to  estab- 
lish a  toct,  to  give  sneb  effect  to  It,  when 
within  the  range  of  reasonable  probabllltlee, 
Inferences,  or  dednctlona,  such  a  finding  can- 
not Justlflably  be  made.   We  know  in  some 
texts  and  cases  it  has  been  somewhat  loosely 
stated,  both  as  to  criminal  and  dvU  cases, 
that  oonqteteney  and  admlssihiUty  id  evi- 
dence Is  Aht  the  court ;  Ut  nMflofeMV  to  eo- 
tabllah  a  fact  In  Issue  tor  the  Jury.  Bat 
In  nearly  all  snch  Instances  "sufficiency"  is 
spoken  of  or  treated  as  being  synonymous 
with  "weight  of  the  evidence."  To  say  that 
tbe  Jnry  are  the  sole  Judges  of  the  suffidencv 
of  evidmoe  to  establish  a  fact  In  Issue  Is  bnt 
to  say  that  th^  are  tbe  sole  Judges  of  tbe 
snffldmcy  of  tbe  evidence  to  samwrt  a  ver- 
dict. What  it  Is  said  the  Jury  are  the  sole 
Judges  of  the  facts,  the  weight  of  the  evi- 
dence, or,  as  has  sometimes  been  said,  its 
Kuffidency  to  estabUah  the  fact  or  facts  In  is- 
sue, that  of  course  means  with  respect  to  a 
case  which  is  properly  submitted  to  them,  a 
case  involving  a  conflict  in  the  evidence,  or 
evid^ce  open  to  different  inferences  or  de- 
ductions within  the  range  of  reasonable  prob- 
abilities, a  case  where  reasonable  and  un- 
prejudiced minds  upon  the  evidence  may 
fairly  differ  and  draw  different  conclusions 
as  to  the  ultimate  facts.   But  in  every  case, 
before  its  submission  to  tbe  Jury,  there  is 
always  a  preliminary  question  of  law  for  the 
court  whether  there  is  sufficient  evidence  up- 
on which  tbe  Jury  may  properly  proceed  to 
flnd  a  verdict  There  Is  hence  nothing  to  the 
conclusion  that  since  admissible  evidence 
bearing  on  or  relevant  to  identity  was  ad- 
duced and  received,  and  Inasmuch  as  the 
Jury  are  the  sole  Judges  of  the  facts,  the 
weight  of  tbe  evidence,  and  the  credibility  of 
the  witnesses,  the  question  of  sufficiency  to 
establish  the  fact  of  identity  was  for  the  Jury. 
For  the  court  was  called  upon  to  determine, 
as  a  preliminary  question  of  law,  whether 
there  was  sufficient  evidence  to  Justify  a  find- 
ing that  the  defendant  was  the  perpetrator  of 
the  offense.  Had  it  been  shown  that  the  wit- 
ness had  previous  knowledge  of  the  defend- 
ant's voice,  and  for  that  reason,  or  because 
at  some  peculiarity  of  the  voice,  was  able  to 
tell  the  defendant's  voice  when  he  heard  It, 
or  had  he  shown  snch  associations  or  ac- 
qoaintances  with  the  defendant  as  to  fairly 


presume  he  had  such  abUlty,  and  then  bad 
bem  able  to  testify  with  a  reasonable  d^nm 
of  positlveness  and  cwtalnty  that  the  voice 
he  heard  was  the  defendant's  voice,  the  suf- 
fideaicy  ct  the  evidence  as  to  Identity  might 
be  conceded.  Bnt  nothing  of  the  kind  was 
shown. 

[4]  Furthermore,  the  testimony  of  the  wit- 
ness, when  looked  at  as  a  whole*  tbe  croee- 
examination  with  the  direct  examination, 
rmders  the  teMlmony  uncertain,  doubtful, 
and  open  to  conjecture  or  surmise  as  to 
whether  the  voice  he  heard  was  the  defend- 
ant's volc&  And  as  the  Jury  had  nothing 
more  upon  which  to  base  their  verdict,  It  fol- 
lows that  the  verdict  vrtilch  was  rendered  by 
them  was  itself  based  on  doubtful  and  nncw^ 
tain  testimony,  and  upon  amjectur^  testi- 
mony  which  does  not  meet  the  required  quan- 
tum of  proof  that  Om  defOidant,  before  he 
can  be  legally  convlctsd,  must  be  proven 
guilty  beyond  a  reasonable  donbt 

We  think  the  court  ought  to  have  granted 
the  motion  to  direct  a  verdict  in  the  defend- 
ant's favor.  The  Judgment  is  therefore  re- 
versed, and  the  case  remanded  for  a  new 
tiiaL 

McGABTY,  O.  X,  and  FRICK,  J„  concur. 


I^ANDEBSON  v.  8ANDBBS0N  et  al. 
(Supreme  Court  of  Kansas.   Dee.  6^  1918.) 

(SvlMtua  hv  the  Court.) 

1.  Deeds  (|  M*)— Necessitt  of  Deuvkbt. 

Tbe  mere  signing  and  acknowledgment  of 
an  InBtmment  purporting  to  be  a  conveyance  of 
land  does  not  consummate  a  converance,  but  to 
effect  such  conveyance  there  must  be  an  actnal 
or  conBtroctiTe  delivery  of  the  instrument  from 
the  grantor  named  therein  to  tbe  grantee. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  llA;  Dea  Dig,  |  64.*] 

2.  DsPOBira  Uf  Oovm  (|  12*)— Disposmoir. 

An  order  of  a  district  oourt  directing  the 
clerk  tbereof  to  pay  a  certain  sum  of  money  to 
a  certain  person,  is  a  final  order,  and  is  erro- 
neous whne  the  records  of  the  court  show  that 
the  fund  never  came  into  tbe  hands  of  the  cleifc 
to  whom  the  order  was  directed,  but  came  into 
the  bands  of  her  official  predecessor,  and  was  paid 
out  by  BQch  predecessor  under  the  order  of  the 
court 

[Ed.  Note.— For  other  cases,  see  Deposits  in 
Court  Cent  Dig.  1 13;  Dea  Dig.  t  12.*] 

Appeal  from  District  Court,  Cowley  Coun- 
ty. 

Action  by  Lonzettla  Sanderson  against 
George  W.  Sanderson  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed in  part,  and  reversed  in  part 

L.  C.  Brown,  of  Arkansas  City,  for  appel* 
lants.   Hackney  k  Laflwty,  of  Wlnfleld,  for 

appellee. 

SMITH,  J.  The  appellee  brought  salt 
against  her  husband,  George  W.  Sanderson, 
for  a  divorce  and  for  alimony.    She  also 


•Per  ether 


sa«  asm*  topic  and  SMUtm  NUHBHa  In  Dee.  Dig.  4  Am.  Dig.  Key-No.  Bsrles  *  Rap'r  Iad«z« 


Digitized  by 


Googl 


79a 


186  FAUIFIO  REPOBTBB 


(KUL 


made  Canto  Sandu-son  and  A.  W.  Sander- 
son, dUldim  of  Qeorge  W.  Sanderson  by  a 
former  marriage,  parties  defendant  fbr  the 
purpose  of  setting  aside  deeds  made  to  them 
by  their  father  jnst  prior  to  his  marriage  to 
appellee.  The  divorce  prayed  for  was  grant- 
ed, and  the  appellee  was  awarded  alimony 
In  the  sum  of  $S00,  and  a  lien  was  adjudged 
npon  the  real  estate  claimed  by  A.  W.  San- 
derson for  the  amoont  of  the  alimony  award- 
ed. Of  the  parties  to  the  actimt  A.  W. 
Sanderson  alone  appeal!  from  the  judgmmt 
allowing  the  lien. 

Abont  the  time  of  the  commencement  of 
the  action  the  court  appointed  a  receiver  to 
take  charge  of  the  real  estate  Involved  In  the 
action,  to  collect  the  rents  therefrom,  and 
to  pay  such  rents  to  the  clerk  of  the  district 
court  On  September  15, 1911,  on  an  applica- 
tion for  alimony  pendente  lite,  the  court 
ordered  George  W.  Sanderson  to  pay  to  ap- 
pellee (25  in  10  days  from  that  date,  and  the 
farther  sum  of  $25  on  the  first  day  of  each 
month  thereafter  during  the  pendency  of  the 
action,  and  the  farther  snm  of  $60  to  be  paid 
to  appellee's  attorneys  for  preparing  the 
case  for  trial;  that  said  sums  were  to  be 
paid  to  the  dodc,  and  by  the  clerk  to  be  paid 
from  time  to  time  to  the  plaintifr  and  her 
attorneys.  On  Jnne  19,  1912,  there  then  be- 
ing (225  due  on  the  order  for  alimony 
l^eudente  lite,  the  recover  was  ordered  to 
VKjF  to  tb»  deilE  of  the  court;  tbeo  A.  0. 
Buigs,  the  sum  of  $106.64,  'for  the  use  of 
the  plaintiff  in  satisfaction  of  Us  claims.** 
On  July  6^  1912,  the  recover  paid  said  sum 
to  said  derk,  and  on  the  same  day  the  cleife 
paid  tlie  amonnt  to  appcdlee's  attorneys. 

It  seems  that  at  the  r^lar  election  of 
1912,  Anna  L.  Tonkinson,  appellant;  was 
elected  to  succeed  Bangs  as  clerk  of  the 
oonrt  On  Februaiy  5,  1913,  the  oourt  made 
a  further  order,  commanding  Tonkinson,  the 
then  cleric,  to  pay  the  said  sum  of  $106.64  to 
the  appellant  A.  W.  Sanderson.  N^tlier 
of  the  appellants  excepted  to  the  order  made 
on  June  19, 1912,  and  In  the  notice  of  appeal 
no  complaint  was  made  thereof.  From  thla 
latter  order  Ttmkinson  makes  a  cross-appeaL 
Appellant  Tonkinson  contends  that  at  the 
time  of  the  making  of  the  order,  February  6, 
1918,  she  did  not  have  and  never  bad  said 
snm  of  $106.64  In  her  possesion  as  such 
cleik,  and  that  she  could  not  comply  with  the 
ordw  without  paying  the  amount  out  of  her 
own  funds. 

[2]  The  facts  as  atatracted  by  appellant 
Tonkinson  on  her  cross-appeal  are  not  con- 
troverted, and,  assuming  the  faobi  to  be  as 
stated,  the  court  evidently  made  a  mistake. 
The  court  certainly  could  not  have  Intended 
to  require  its  cleric  to  pay  over  money  which 
the  dexfc  had  never  received,  but  which  had 
been  recdved  by  the  preceding  clerk  and 
paid  out  in  accordance  with  tlie  order  of  the 
court  This  matter  should  have  been  called 
to  the  attention  of  the  court  by  a  motion  to 
comet  the  mistake;  but,  since  this  waa  not 


done,  and  the  order  Is  a  final  order  wUhln 
the  provisions  of  section  6161  of  the  Oeieral 
Statutes  of  1009  (Code  av.  Froc;  i  666),  it 
Is  appealable,  and  the  order  of  Fdwuary  5, 
1013,  is  reversed. 

As  to  the  appeal  of  A.  W.  Sanderson  from 
the  Judgment  avrarding  appellee  a  lioi  oi 
$600  against  the  D.  street  proper^,  we  are 
not  unmindful  of  the  case  of  Bntler  v.  Butler, 
21  Kan.  521,  80  Am.  Rep.  441,  whtdi  hdlda; 
in  substance,  that  a  parent  who  has  made  a 
contract  of  ranarriage,  and  in  view  of  tbe 
marriage  has  represented  to  his  flancte  that 
he  owns  Certain  property,  may,  before  the 
second  marriage,  make  a  voluntary  convey- 
ance of  such  property  to  children  of  his 
former  wife,  and  that  under  tbB  facts  of  that 
case  a  Judgment  against  the  second  wife,  la 
an  action  to  set  aside  such  conveyance  as  a 
fraud  upon  her  marital  rights,  was  affirmed. 
The  deddott  In  that  case  is  to  the  dtect  Out 
one  has  the  right  to  give  away  that  wUdi  is 
his  own,  and  that  the  obligation  of  a  nun 
to  his  prospective  bride  is  not  greater  than 
his  obligation  to  his  children  by  a  deceased 
wife,  who  with  his  children  assisted  him  in 
the  aoeumulatlon  of  the  propettj;  that  a 
gift  by  a  father  to  such  children  a  short  thno 
before  the  second  marriage,  and  after  he  bu 
made  a  statooMut  to  his  i»x>Q)eetiva  brid^ 
is  not  necessarily  a  fraud  npon  hn-  rights 
after  the  marriage.  See^  alao.  Small  v. 
Small,  S6  Kan.  1,  42  Pac.  828,  80  L  B.  A. 
243,  64  Am.  St  Rep.  681;  McKelvegr  v.  Me- 
Kdvey,  76  Kan.  326,  60  Paa  668,  121  Am. 
St  Rep.  486;  UcKelvey  v.  McKelvey,  19 
Kan.  82,  90  Pac.  286. 

We  TeaoBLik  liudUentalljr  that  the  abstract 
of  appdlants  shmild  naesoit  to  this  ooart  an 
abbreviated  statement  ot  the  whole  caae—the 
pleadings,  evidence^  mllngi;  ord^  and 
Judgment  Involved  In  the  appeal.  Appel- 
lants' abstract  in  this  case  falls  tar  short  of 
this.  It  states  the  purpose  of  brim^  tbe 
action,  gives  appdlants'  Interpretation  of  tiie 
dfect  of  a  part  of  the  evidUK^  and  litenlly 
copies  a  part  of  the  evidence  of  one  witness. 
This  copied  evidence,  not  being  disputed.  Is 
sufficient  to  prove  there  was  no  antenuptial 
contract  for  the  oonv^ance  of  the  property 
i3i  questlou  from  Oeorge  W.  Sanderson  to 
the  appellee  in  condderatlon  at  their  wax- 
rlage. 

[1]  Following  the  rule  In  the  cases  above 
dted,  if  George  W.  Sanderson  did,  in  fact, 
give  a  portion  of  his  property  to  his  children 
by  the  former  marriage^  this  did  not  ooiuti- 
tute.  Ipso  facto,  fraud  upon  the  rights  of  Oe 
appdlee,  and  the)  only  qneetiott  remains 
whethor  he  did,  in  fiict,  conv^  the  D.  street 
property  to  his  son,  A.  W.  Sanderson.  Ai 
abstracted  by  the  appellee,  th^e  seems  to  be 
sufficient  evidence  to  Justify  the  court  ia 
finding  that  no  such  conveyance  was,  in  tact, 
consummated  by  the  delivery  of  the  deed. 
Of  course,  the  mere  signing  and  admowl- 
edgment  of  a  deed  to  land  from  one  peisoo 
to  another  does  not  consummate  the  convt?* 
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UK»  thereot  Then  must  be  bh  actaal  or 
oonstrtictlTe  deUrery  of  the  deed.  While 
there  are  no  flndlnge  to  Indicate  precisely  the 
view  taken  by  the  oonrt,  the  judgment  Im- 
^les  tfaftt  no  conv^aace  of  the  D.  street 
property  was  coosnmmated  by  a  delivery  of 
a  deed  thereof  to  appellant  A.  W.  Sander- 
son. It  is  certain  that  the  court  did  not  un- 
dertake to  set  aside  the  conveyance,  if  there 
was  such  a  conveyance,  from  George  W. 
Sanderson  to  the  appellant  A.  W.  Sanderson. 
If  tbere  was  no  such  conveyance,  the  Judg- 
ment of  the  court  making  the  allowance  for 
alimony  a  lien  upon  the  D.  street  property 
implies  that  such  property  had  not  been  con- 
veyed by  George  W.  Sanderson,  but  was 
still  bis  piopertT.  On  the  other  hand.  If  the 
conveyance  of  the  property  had  been  fully 
made,  as  we  have  seen  George  W.  Sanderson 
had  a  right  to  make  it,  the  Judgment  award- 
ing a  lien  against  the  property  of  A.  W. 
Sanderson  to  secure  the  payment  of  a  Judg- 
ment against  George  W.  Sanderson  could  not 
be  well  Jnstlfled  in  law. 

There  Is  no  appeal  from  the  Judgment 
awarding  a  divorce,  and  the  Judgmmt 
awarding  a  lien  for  alimony  against  tlie  D. 
street  pn^ierty  Is  affirmed.  All  the  Justices 
concurring. 


NESBIOT  et  al.  r.  CHESEBBO  at  bL 

(Supreme  Court  of  Kansas.    Dec  6,  1818J 

On  rehearing.  Modified. 
For  former  opinion,  see  88  Kan.  868,  188 
Pac.  546. 

PEB  CURIAM.  Ia  their  motion  for  a  re- 
bearing  the  appellants  rehearse  and  vigorous- 
ly o^e  a  reconsideration  of  several  errors 
assigned  and  argued  in  their  former  brief. 
Some  of  these  asdgmnents  of  error  In  the 
trial  are  technically  well  taken.  The  case  is 
complicated  and  involved  three  parties.  This 
court  was  confronted  with  the  question 
whether  it  should  reverse  the  Judgment  and 
remand  the  case  for  a  new  trial,  or  whether, 
being  Informed  of  all  the  facts  ajod  the  situa- 
tion of  the  parties,  without  additional  evi- 
dence, and  In  view  ttmceof,  bellevlDg  that 
the  Judgment  failed  in  some  particulars  to 
do  full  Justice,  a  modification  thereof  should 
be  ordered.  The  latter  course  is  adopted. 

On  a  reconsideration  of  the  whole  case  we 
have  concluded  that  other  changes  in  the 
jndgmeut  should  be  made,  and  that  It  Is  our 
duty,  under  the  provisions  of  the  new  Code 
(section  of  the  General  Statutes  of 

1909),  to  set  aside  the  old  Judgmrat  and  to 
order  the  trial  court  to  render  Judgment  as 
herein  directed,  after  causing  notice  of  the 
time  and  place  of  rendering  such  Judgment 
and  allowhig  the  administratrix  of  the  Sea- 
ton  estate  the  option  of  taking  or  refusing 
Judgment  in  its  favor  upon  the  facts  pleaded 


in  the  answer  and  cxosa-petltlon  of  John 
Seaton,  deceased. 

The  Judgment  Is  to  be  rendered  for  plain- 
tiff as  of  the  date  of  the  original  Judgmmt, 
and  in  amount  as  modified  in  the  former  de- 
cision. If  the  administratrix  so  elects,  Judg- 
ment to  be  for  the  estate  for  the  amount 
pleaded  as  due  in  the  answer ;  also  orders 
are  to  be  made  as  follows:  For  the  sale  of 
the  land  under  plalntifTs  Judgment  In  bulk, 
subject,  first,  to  remainder  of  Indebtedness 
on  the  Seaton  mortgage  not  included  in  the 
Judgment;  second,  to  remainder  unpaid  on 
plalntifTs  contract  not  indnded  in  the  Judg- 
ment. Proceeds  of  sale  to  be  applied,  first, 
to  costs;  second,  to  Judgment  If  any,  for 
Seaton;  third,  to  plalntllTs  Judgment. 

No  order  should  be  made  for  procnilng 
Judgment,  without  a  formal  action,  for  any 
indebtedoBM  maturing  in  the  future  to  the 
Neebitts  on  the  contract  or  on  die  Seaton 
note  and  mortgage. 


ANDBBW  et  aL  v.  RBID  et  al 
(Supreme  Court  of  Kansas.   Dec  6^  1918.) 

1.  TAXAnoH  a  810*>— AonoN  TO  Tar  Tma— 
BvinKNCB— SDinoinnOT. 

A  finding  that  tlie  defendants,  owners  of 
the  fee  subject  to  the  plaintiffs*  tax  title,  took 
actual  poflseasion  of  the  land  in  controversy 
within  four  years  after  die  tax  deed  was  re- 
corded is  sustained  \rg  evidence  referred  to 
in  the  opinion. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1006-1608;  Dec.  Dig.  |  810.*3 

2.  Taxation  ({  806*)  —  BxOBis  inrnn  Tax 

DraD—IrmZTATIONS. 

The  land  was  vacant  and  unoccupied  when 
the  tax  deed  was  Isauad,  and  so  remained  until 
possession  was  taken  \tj  the  defendant,  as 
above  stated,  and  this  action  of  the  plaintiff 
to  recover  possession  under  his  tax  deed,  which 
was  recorded  October  8.  1902,  was  barred  by 
the  two-year  statute  of  Umltattmis  before  April, 
1911,  when  this  action  was  commenced.  Code 
Civ.  Proc.  I  16,  subd.  8;  Gen.  St  1808,  I 
&60& 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1693-1687;  Dec.  Dig.  |  806.*] 

Appeal  from  Diatzlct  Oonrt;  QnOiej 
County. 

Action  by  George  H.  Andrew  and  others 
against  George  L.  and  others.  Judg- 

ment for  defendants,  and  plalntitfB  appeal. 

Affirmed. 

D.  B.  Beckstrom,  of  Tribune,  for  appel- 
lants. George  Ii.  Beld,  of  Tribune  for  ap- 
pellees. 

BENSON,  J.  This  Is  an  action  in  eject- 
ment by  the  holder  of  a  tax  title  against  the 
defendants,  who  are  the  owners  of  the  land 
In  fee,  unless  their  title  is  extinguished  by 
the  tax  deed.  The  Judgment  was  for  the 
detendants,  awarding,  however,  a  tax  lien 
In  favor  of  the  plaintiff  for  taxes  fl>r  over 
$260. 
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Bereral  qnestlona  are  discussed ;  but  only 
one  need  be  considered,  stnce  it  determines 
the  controversy.  The  tax  deed  was  issued 
September  18,  1902,  and  waa  recorded  Octo- 
ber 8,  1902.  The  land  was  vacant  and  un- 
occupied until  the  defendants  took  posses- 
sion, which  waa  In  April,  1907,  as  the  dis- 
trict court  found.  This  action  was  com- 
menced in  April,  1911.  The  holder  of  a  tax 
title  has  two  years  from  the  date  of  the 
recording  of  the  tax  deed  In  which  to  com- 
mence an  action  to  recover  possession.  Code 
OlT.  Proc.  S  le :  Gen.  St  1909,  S  5608.  But, 
where  the  land  la  vacant  and  nnoccnpied 
for  more  than  two  years  after  the  deed  iM 
recorded,  he  has  two  years  from  the  time 
the  original  owner  takes  actual  possession 
In  which  to  commence  his  action.  Case  v. 
Frader,  80  Kan.  343,  2  Pac.  619;  Ooale 
Campbell,  58  Kan.  480,  463,  49  Pac.  004; 
Gibson  T.  Ulnchman,  72  Kan.  882.  88  Pac 
OSl. 

[1]  The  finding  that  the  defendants  taolt 
actual  possession  in  April,  1907,  la^  however, 
disputed.  The  evidence  must  therefore  be 
examined  .to  determine  the  fact  It  aivears 
that  in  Februai7,  1907,  the  defendants  leas- 
ed tbe  land  to  J.  J.  Banks.  At  that  time 
there  was  a  dugout  upon  the  land  construct- 
ed npon  tbe  belief  that  It  was  upon  another 
tract  The  defendants  paid  for  the  dugout 
and  tbelr  tenant  oocui^ed  it  The  tenant 
broke  out  two  acres,  and  laid  off  tihe  bound- 
ary lines  by  plowing  fnrrowg  around  it  The 
following  year,  1908,  tlie  defendants  leased 
the  land  to  another  tenant  for  three  years, 
who  agreed  to  put  In  a  crop;  but  on  account 
of  dry  weather  he  did  not  plow  upon  tlie 
land,  but  herded  some  cattle  upon  It  that 
year.  He  plowed  ten  acres,  and  put  a  crop 
upon  it  in  tlw  year  1809.  He  disked  the  land 
In  cultivation  for  a  crop  in  the  year  1910; 
but  did  not  plant  it  because  it  was  too  dry. 
The  tenant  herded  cattle  A>r  the  defendants 
on  the  land  in  the  years  1908,  1909,  and 
1910.  Tbia  evidence  la  sufficient  to  sustain 
the  finding  that  the  defendants  took  actual 
possession  of  the  limd  in  the  spring  of  1907. 

There  is  also  a  finding  that  tlie  plaintUT 
took  possession  In  March,  19U,  although 
it  was  not  shown  bow  long  he  held  it 
The  time  must  have  been  quite  short  for  tbe 
defendants  were  In  possession  when  thia 
suit  waa  brought  in  April,  1911,  as  the  plain- 
tiff alleges  and  the  evidence  ahows,  and  it 
was  occupied  at  the  time  of  the  trial  by  the 
same  tenant  who  leased  it  from  the  defend- 
ants In  the  year  1906.  The  district  court 
found  that  the  possession  so  taken  by  the 
plaintiff  waa  forcible,  and  held  that  It  was 
of  no  effect  In  this  litigation,  but  allowed 
him  to  remove  the  improvements  made  dur- 
ing his  brief  occupancy. 


Our  conclusion  la  that  tiie  plalntUFa  cause 
of  action  was  barred  by  tike  two-year  statste 
of  limlUtlon,  and  that  the  court  did  not  err 
in  holding  that  the  alleged  possesdon  of  tbe 
plaintiff  in  March,  1911,  was  not  effectiuL 

The  defendants  complain  of  the  lien  for 
taxes  and  interest  because  there  ms  tes- 
timony that  a  tender  had  been  made;  but 
the  evidence  relating  to  teaOet  waa  confllct- 
ing,  and  the  allowance  of  the  Hen  is  ap- 
proved. 

The  judgment  ia  affirmed.  All  ttie  Jostloea 
concurring. 


HUBEB  V.  BOTH. 
(Supreme  Court  of  Kansas.    Dec.  6,  1913.) 

(SifJMm  »y  <A«  Oomrt.} 
Parent  aitd  CniLn  14*)— UomETS  Exfekd- 

ED  BT  STEPFATHK»— iHTLncn  COHTKACT  tO 

Repay, 

Moneys  expended  by  a  itapfather  for  Oe 
benefit  of  a  atepkon  while  tbo  latter  ia  a  moabn 
of  hla  family,  and  which  neither  intended  AoM 
be  repaid,  cannot  be  recovered  npon  any  implkd 

contract. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  153-159;  Dec.  Dig.  {  14.*] 

AK>eal  from  District  Court,  Kearny  Ooon- 
ty;  Wm.  H.  Oliompson.  Jn^. 

Action  by  Thomas  Y.  Bnbet  againat  W.  J. 
Roth.  FnHu  a  Judgment  tor  plaintiff,  de- 
fendant appeals.  Affirmed. 

Foster  &  GaskiU,  of  Lakln.  and  J.  J.  Bul- 
ger, of  Wichita,  tor  appelant  A.  R.  Hetser, 
of  Lakln,  for  appellee^ 

PORTER,  J.  Practically  the  only  question 
pr^iented  by  the  appeal  Is  the  denial  of  tbe 
defendant's  counterclaim.  In  his  testimony 
the  defendant  frankly  admitted  that  he  nev- 
er had  any  intention  of  making  any  charges 
against  the  plaintiff  until  after  this  snit  was 
commenced.  For  the  same  reaacoi  that  the 
plaintiff  was  not  permitted  to  recover  on  bis 
first  and  second  causes  of  action,  the  defend- 
ant cannot  recover  on  his  conuterclaim.  The 
sums  of  money  he  paid  out  for  the  use  and 
benefit  of  the  plaintiff  are  in  law  r^rded  as 
mere  gifta  to  a  member  of  his  &mlly.  Nei- 
ther party  intended  repayment  and  the  ra- 
tions existing  between  them  prevent  any  im- 
plied contract  from  being  raised.  Story  v. 
McCormick,  70  Kan.  S23,  SSO,  78  Fac  819. 
The  defendant  therefore,  was  not  prejudiced 
by  finding  Mo.  10  to  the  ^ect  that  he  had  not 
expended  anythbig  for  improvonenta  on  the 
plaintiff's  land.  He  had  expended  money, 
but  doubtless  the  Jury  r^iarded  the  expendi- 
tures as  mon^  given  to  the  plalntUL 

The  Judgment  Is  affirmed. 
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UBBBILXi  T.  8TATBI. 
(Supreme  Gonrt  of  Wyoming.   I>ec.  8)  tBUi^ 

LABCENT    a  83*)— yERDIOX^^ATXHBNT  Of 

Valve. 

A  verdict  of  "railty  as  charged  in  tbe  in- 
formation," not  fioains  the  TaJoe  of  the  prop- 
erty stolen,  is  Insufficient  to  eaj^rt  the  judg- 
ment, though  the  indictment  chaHo  IsrcenT  cu 
a  bead  of  neat  cattle. 

f  Ed.  Note.— For  other  cases,  see  Larceny,  Gent 
X>ig.  I  208:  Dec.  Dig.  1  SS.*] 

Srror  to  District  Conrt,  Sheridan  Ckmnty ; 
CarroU  H.  Parmelee,  Judge. 

Ote  HerrlU  wbs  convicted  of  larcmy,  and 
brills  error.  BevAtsed  and  remanded  tor 
new  trIaL 

GampUn  ft  0*M8rr,  of  Sheridan,  for  plain- 
tiff In  error.  D.  A.  Preston,  Atty.  Qen.,  for 
the  State. 

BEARD,  J.  The  iflalntiff  in  error,  Ote 
Merrill,  was  convicted,  In  the  district  oonrt 
of  Sheridan  ootmtjr,  of  the  crime  of  larceny 
and  soiteneed  to  a  term  In  tile  penitentiary. 
From  that  jndginent  be  brings  the  case  ben 
on  OTor. 

The  information  diarged  the  defttidant 
(plaintiff  in  error)  with  the  larceny  of  <me 
head  at  neat  cattle^  the  property  of  one  Std* 
la  XMne.  On  tbe  trial  the  jniy  returned 
a  verdict  as  follows :  "W^  the  Jnry,  dnly 
bnpanded  and  sworn  In  the  above-entitled 
canae^  do  find  the  defendant,  Ote  Merrill, 
goitty  as  diarged  Id  the  InformaUon.**  It  la 
oontoided  0iat  the  vwdlct  was  InsnOcient  to 
soppott  tbe  Indsment  becaose  the  jnry  did 
not  find  and  return  In  flie  verdict  tlu  valoe 
of  the  property  stolen.  Since  tills  case  was 
tried  the  case  ctf  Hiomson  State,  180  Pac. 
SBO,  was  decided  1^  this  conrt,  and  tlie  At- 
torney General  In  his  brief  concedes  that  tlie 
cases  are  parallel,  as  we  find  them  to  be. 
FoUowlng  the  dedslon  In  the  Thomson  Case, 
the  Judgment  In  this  case  will  have  to  be 
reversed  and  the  cause  remanded  for  a  new 
trial ;  and  It  Is  so  ordered. 

Reversed. 

SCOTT,  a  J.,  ooncnrs.  POTIBB,  3^  did 
not  sit 


BEtNOLDS  V.  MORTON. 
(Supreme  Conrt  of  Wyoming.   Dec.  8,  1918.) 

1.  EvzDBirCB  (I  88*)— FBESUUPTXOirs— Peb- 
rOBHAIfCB  OF  OmczAt,  DUTT. 

.  It  is  presumed  that  a  notary  public  acted 
vitltia  his  jiiriadiction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  105;  Dec.  Dig.  i  83.*1 

2.  Evidence  (S  83*)— Fbbbuhftions— Act  of 
notabt— j  ubisdiction. 

If  a  notary  public  for  L.  county  took  an 
acknowledgment  of  a  chattel  mortgage,  the  fact 
Uiat  the  venue  was  stated  to  be  "County  of 
C.— gB,,"  would  not  overcome  the  presumption 
tut  It  was  taken  in  G.  county. 
„nBd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  j  lOB;  Dec.  Dig.  S  8a»] 


S.  Cbattex.  Mobtqaobs  (H  61,  84*)— AnsEifCB 

OF  ACENOWUDOHENT. 

A  chattel  mortgage  was  valid  as  between 
the  parties  without  bemg  a(^owledged  or  filed. 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mortgages,  Cent  Dig.  81  116-124,  162;  Dea 
DIg.l|  61,  84.*] 

4.  Chattex.  Mobtoaobs  <S  173*)— Actions  fob 

P0fi8B8SI0N— BUBDEN  OF  PBOOF. 

The  burden  was  upon  plaintiff,  in  an  ac- 
tion to  recover  cattle  claimed  under  a  chattel 
mortgage,  to  establish  a  lien  on  the  property 
as  claimed. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Cent  Dig.  U  307,  309,  316-326; 
Dea  Dfg.  8  173.*] 

5.  Chattel  Mobtoaobs  (8  173*)  —  Actions  — 

SUFFICIENCT  of  EVIDBNOB. 

In  an  action  to  recover  cattle  claimed  un- 
der a  chattel  mortgage,  a  mortgage  admitted  la 
evidence,  which  was  valid  as  between  tbe  par- 
ties, when  taken  with  tbe  secured  note  and  evi- 
dence of  its  nonpayment,  made  ont  a  prima 
fade  case  for  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mortgages.  Cent  Dig.  H  807.  809,  S16-Sa6; 
DecHDig.  I  173.*] 

6.  Tbiai.  (8  84*)— OBJEOTXons  to  Etidinob— 
Sdfficienct. 

An  objection  that  a  certified  copy  of  a 
chattel  mortgage  offered  in  evidence  was  im- 
material, incompetent,  and  irrelevant  was  too 
general  to  raise  tiie  objection  tliat  the  county 
clerk's  seal  was  not  affixed  to  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  81  211-218.  220-222;  Dec.  Dig.  f  84.*] 

7.  Chattel  Mobtoaobs  (I  178*)— Pbesump- 
TiON  OF  Payment. 

There  is  no  presumption  that  a  past-due 
note  is  unpaid  and  remains  tbe  proper^  of  the 
payee,  where  it  is  not  produced  and  its  non- 
production  is  not  accounted  for;  it  being  nec- 
essary for  one  claiming  a  lien  under  a  chat- 
tel mortgage  to  produce  the  secured  notes  or 
account  for  their  nonproduction. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages.  Gent  Dig.  IS  307,  809,  816-8!»; 
Dec.  Wg.  I  178.*] 

8.  Appeal  and  Eebob  (|  1001*>-Habicle88 
Ebbob— iNSTEnonoN.  ^  , 

-  Where  defendant  did  not  offer  suffiiaent 
e^dence  to  entitle  him  to  recover  had  be  been 
permitted  to  introduce  all  of  the  evidence  offer- 
ed, he  cannot  complain  on  appeal  of  an  instruc- 
tion directing  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  4187,  4200-4211;  Dee. 
Dig.  i  1061.*3 

Error  to  District  Court,  Carbon  Coonty; 
Charles  EL  Carpenter,  Judge. 

Action  by  John  Morton  against  William 
Reynolds.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Allen  O.  Flsber  and  \milam  P.  Booney, 
both  of  Chadron,  Neb.,  f&r  plaintiff  In  enor. 
Norton  ft  Hagens,  of  Casper,  for  defendant 
in  error, 

BEABD,  J.  This  action  was  brought  by 
John  MOTton  against  William  Reynolds  In  the 
district  court  of  Converse  coun^  to  recover 
the  possession  of  certain  cattle.  The  case 
was  transferred  im  change  of  venue  to  Carbon 
county,  where  the  cause  was  tried  and  Jndg- 
meat  rmdoed  In  favor  of  plaintiff.  Defend- 
ant brings  error. 
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U6  PAUIFIG  BEPOBTEB 


The  plaintiff  dalmed  the  right  to  the  pos- 
a^on  of  the  cattle  In  dispute  by  virtue  of  a 
chattle  mortgage  executed  to  bim  by  Fred- 
OTlck  W.  Rtmlugton  and  wife  August  26, 1909, 
and-  filed,  in  the  office  of  the  county  derk  of 
Converse  county  August  30,  1909,  and  given 
to  secure  a  promissory  note  of  said  Rimlng- 
tons  for  tl2,728.52,  dated  August  26,  1909. 
and  due  August  26,  1912.  The  action  was 
commenced  October  7,  1911.  The  defenses 
pleaded  were:  First,  a  general  denial.  And, 
second,  what  is  denominated  a  cross-petition, 
in  which  it  Is  alleged,  In  substance:  That  one 
Porter  G.  Fowler  on  July  13,  1907,  purchased 
the  cattle  from  Reynolds  and  gave  him  a 
chattel  mortgage  thereon  to  secure  three 
notes  of  that  date  for  |1,113.33  each  and  due. 
one  In  one  year,  one  In  two  years,  and  one  in 
three  years  from  date,  which  mortgage  was 
filed  in  the  office  of  the  county  clerk  of  Con- 
verse  county  July  13,  1907.  That  about  De- 
cember 12,  1907,  Fowler  sold  the  cattle  to 
Rlmington,  who  assumed  and  agreed  to  pay 
the  notes  secured  by  the  Fowler  mortgage, 
and  that  Rlmington  then  took  possession  of 
the  cattle.  "That  from  time  to  time,  the  said 
Powell  (Porter?)  O.  Fowler,  from  the  off- 
spring of  said  registered  Hereford  cattle 
aforesaid,  paid  unto  the  said  defendant  such 
sums  of  money,  so  that  on  August  10,  1910, 
there  yet  remained  of  said  indebtedness  due 
and  owing,  the  sum  of  $1,600,  and  thereupon 
the  said  defendant  agreed  to  extend  payment 
of  said  remaining  Indebtedness  to  the  amount 
of  ¥1.500  for  one  year  from  that  date,  to  evi- 
dence which  agreement  and  in  consideration 
of  the  foregoing  chattel  mortgage  and  notes 
the  said  plaintiff  (probably  meaning  Rlming- 
ton, as  it  was  Rlmlngtou's  mortgage  which 
was  offered  In  evidence)  made  and  delivered 
his  note,  dated  August  10,  1910,  for  $1,600, 
due  one  year  after  that  date,  payable  to  the 
order  of  defendant,  and  executed,  acknowl- 
edged, and  delivered  unto  said  defendant  an 
additional  chattel  mortgage,  describing  said 
note  of  that  date,  again  mort^ging  the  24 
head  of  said  cows,  and  the  one  bull  of  the  said 
original  herd."  Alleged  the  filing  of  the  mort- 
gage, and  that  It  remained  unpaid  and  un- 
satisfied. Allied  "that  there  is  now  due  up- 
on said  notes  and  mortgages  from  the  said 
Porter  G.  Fowler  unto  the  said  defendant 
$1,675,  no  part  whereof  has  been  paid."  To 
the  cross-petition  or  new  matter  pleaded  by 
the  defendant,  the  plaintiff  replied,  denying 
each  and  every  allegation  therein  contained. 

On  Uie  trial  plaintiff  offered  In  evidence  a 
certified  copy  of  the  mortgage  under  which 
he  claimed  the  right  to  the  possession  of  the 
cattle  lu  controversy,  to  the  introduction  of 
which  defendant  objected  as  incompetent,  Ir- 
relevant, and  immaterial,  because  not  ac- 
knowledged In  compliance  with  the  statute 
for  the  acknowledgment  of  chattel  mortgages 
to  entitle  it  to  record.  The  objection  was 
orerruled  and  the  certified  copy  of  the  mort- 
gage admitted  in  evidence.  Tliat  ruling 
la  assigned  as  error.   The  acknowledgment 


as  it  appears  on  the  certified  copy  of  the 
mortgage,  omitting  immaterial  parts,  is  as 
follows:  "State  of  Wyoming,  0>unty  of  (Ton- 
verse — s&:  I,  Jas.  W.  McDevltt,  a  notary 
public  in  and  for  said  county,  in  the  state 
aforesaid.  •  •  *  Given  under  my  band 
and  notarial  seal  this  26  day  of  August,  A  D. 
1909.  My  commission  expires  Aug.  4,  1910. 
Jas.  W.  McDevitt,  Notary  PubUc.  [SeaL]" 
The  defendant  contended,  and  offered  to 
prove  In  support  of  his  objection,  ttiat  McDev- 
ltt was  not  a  notary  of  Converse  county, 
but  was  in  fact  a  notary  in  and  for  Laramie 
county,  and  that  his  official  seal  impressed  on 
the  original  mortgage  was  his  seal  as  a  nota- 
ry of  Laramie  county.  The  court  sustained 
an  objection  to  the  evidence  offered  to  so 
prove.  Without  deciding  whether  the  ruling 
was  right  at  that  stage  of  the  case,  or  wheth- 
er the  certificate  on  Its  face  was  suffldent  to 
admit  the  mortgage  to  record,  or  rather  to  be 
filed  in  the  clerk's  ofilce  as  provided  by  our 
statute,  we  think  the  defendant  was  not  prej- 
udiced by  the  admission  In  evidence  of  the 
certified  copy  of  the  mortgage  for  the  reason 
that,  if  the  acknowledgment  was  in  fact  as 
defendant  claimed,  it  would  have  been  snffi- 
cient 

n]  The  presumption  is  that  the  notary  act- 
ed within  his  Jurisdiction,  and  Rimington  tes- 
tified that  bis  wife  was  in  Lmamle  cotmty 
at  the  date  of  the  acknowledgment  and  Uiat 
he  was  there  about  that  time. 

[2]  Taking  It  for  granted  that  McDerltt 
was  a  notary  for  Laramie  oounty.  the  pre- 
sumption is  tliat  the  acknoifrledgment  was 
taken  in  that  county,  which  presumption  ia 
supported  by  the  testimony  above  referred  to, 
and,  unless  there  is  sufficient  in  the  certifi- 
cate to  overcome  tliat  presomptlon,  It  must 
be  held  to  have  been  so  taken.  In  Angler  r. 
SchieffeUn,  72  Pa.  106,  13  Am.  Rep.  659,  the 
acknowledgment  was  before  B.  H.  Chasb,  a 
Justice  of  the  peace.  The  certificate  waa 
as  follows:  "BMe  County— as.:  Before  the 
subscriber,  a  Justice  of  the  peace  of  said 
county,"  etc.,  and  waa  signed,  "R  H.  Chase. 
[L.  S.]"  It  was  admitted  that  Chase  vas 
not  a  Justice  of  the  peace  of  Erie  county,  but 
was  of  Crawford  county,  where  the  mortgage 
was  recorded.  The  court  said :  "Had  Chase 
been  a  Justice  of  the  peace  of  Erie  county, 
the  acknowledgment  before  him  by  the  mort- 
gagor, although  the  land  lay  in  Crawford,  or 
any  other  county  in  the  state,  would  have 
been  all  right,  and  the  duty  of  the  recorder 
of  Crawford  county  to  enter  it  of  record, 
when  offered  for  that  purpose,  would  hare 
been  undoubted.  This  being  the  appearance 
of  things,  it  was  properly  put  on  record  by 
the  recorder,  and  was  thence  prima  fade  no- 
tice to  terre-tenant  of  the  incumbrance. 
•  •  •  It  is  very  evident  that  the  mortgage 
was  filled  up  on  an  Erie  county  blank,  and 
that  the  Justice  neglected  to  alt«  the  name  of 
the  county  referred  to,  In  the  scilicet,  from 
Erie  to  Crawford ;  hence  the  error.  But  la 
point  of  fact  the  mortgage  was  well  ackoowl- 
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edged,  as  tbe  teBtbnony  Bboved.**  It  appear^ 
ed  tlut  tte  mOTtgage  vaB  In  flict  w^nowl- 
edsed  in  Gtevfom  county.  In  Alexander  t. 
Hoosbton,  86  Tex.  702,  26  S.  W.  937,  tbe  cet^ 
tlflcate  of  acknowledgment  was  as  follows: 
"The  State  of  Texas,  Bnni^  County.  Be- 
fore      Geo.  W.  Caldwell,  a  notaiy  public  In 
and  tot  Bald  county,"  etc.  "Given  under  my 
band  and  seal  of  office,  this  6Qi  of  June,  1882. 
Geo.  W.  OaldweU,  Notary  Public,  Bexar 
Gonn^,  Texas."  In  0ie  opinion  that  court 
said:  "Artlde  SS66,  Berlsed  Statutes,  pre- 
scribed what  diameter  of  seel  the  notary 
should  have,  and  required  that  he  should  use 
It  to  authenticate  his  official  acts.  The  seal 
was  requlzed  to  have  engraved  upon  it  the 
county  for  whlidi  he  was  appointed  (see  sec- 
tion 3666,  Wyo.  Comp.  Stat  UKlO,  for  dndlar 
requirements),  and  it  is  to  be  presumed  that 
a  seal  idth  the  words  "Bexar  county"  was 
affixed  to  this  certificate  We  do  not  b^ve 
that  the  caption  ftiznlahes  the  more  certain 
guide  as  to  the  place  where  the  certificate 
was  mad&   *   *   *   It  is  a  common  thing 
for  deeds  to  be  prepared  in  a  (xnmtr  where 
the  land  is  situated  and  where  tbe  title  must 
be  examined  for  tbe  purchaser,  upon  blank 
forms  printed  for  that  county,  wltb  like 
blanks  for  certificates  of  ackno^edgment  in 
which  that  county  Is  printed  In  the  caption, 
and  these  deeds  sent  to  other  conntleB  to  be 
acknowle^ed  by  the  grantors.  If  the  officer 
in  the  latter  county  feUs  to  change  the  name 
of  the  county  in  the  caption,  sueh  oonfiict  as 
appears  In  OiIb  case  Is  Inevitable.  The  com- 
mon seuse  solution  of  this  matter  la  that  this 
deed  was  prepared  In  Runnels  county  upon  a 
blank  form  printed  for  transfns  In  that  coun- 
ty, with  a  like  blank  form  for  a  certificate  to 
be  used  by  officers  <tf  that  county,  and  that 
the  notary  public  In  Bexar  county  failed  to 
change  the  county  In  the  caption  from  Bun- 
nels  to  Bexar.   It  Is  much  more  probable  that 
it  should  bave  so  occurred  than  that  the  no- 
tary pnbllc  should  have  gone  from  Bexar  to 
Runnels  county  to  take  the  acknowledgment, 
or  tbat  he  should  have  been  there  accidental- 
ly, and  t>een  called  upon  by  the  parties  In 
preference  to  an  officer  of  that  county.  We 
answer  that  the  certificate  of  acknowledg- 
ment In  this  case  was  sufficient  In  Itself  to 
admit  the  deed  to  record,  and  that  If  properly 
made  the  record  was  such  as  the  law  re- 
quires to  support  the  statute  of  five  years." 

[3-5]  The  mortgage  was  good  between  the 
parties  to  it  without  acknowledgment  or  fil- 
ing. Boswell  V.  Bank,  16  Wyo.  161-182,  92 
Pac.  624,  93  Pac.  661 ;  Schlesslnger  v.  Cook, 
9  Wyo.  256,  92  Pac.  152.  And  It  was  incum- 
bent upon  plaintiff  to  establish  a  lien  upon 
the  property  in  order  to  maintain  the  action. 
The  mortgage  was  competrat,  relevant,  and 
material  evidence  tending  to  prove  that  fact 
and  was  admissible  for  that  purpose,  and 
when  it  and  the  note  wliich  it  was  given  to 
Becure  were  Introduced  in  evidence,  and  evi- 
dence produced  that  the  note  was  unpaid, 
ttatt  made  a  prima  t&de  case  for  plaintiff. 


[I]  Itlsaivaedhaethattheeertlfledoopy 
ot  the  DKWtsage  should  not  have  been  admit* 
ted  because  the  seal  of  the  county  clerk  was 
not  affixed  to  the  certificate.  That  objection 
was  not  made  in  the  trial  court  The  ob)eo> 
tlon  that  the  evidence  was  immaterial,  in- 
competent, and  Irrelevant  was  too  general  to 
presoit  that  objection,  especially  so  when  by 
tile  objection  tbe  court's  attrition  was  di- 
rected to  the  specific  ground  on  which  It  was 
claimed  it  was  immateiial,  irrelevant,  and  In- 
competrat,  vis.,  that  the  mortgage  was  not 
properly  acknowledged.  Nothing  was  men- 
tioned In  the  objection  about  the  clerk's  cer. 
tlflcate.  Noonan  v.  Caledonia  Mining  Co., 
121  U.  S.  S98.  7  Sup^  Ot  911,  80  L.  Ed.  1061 ; 
Gregory  v.  Langdon,  11  Neb.  166,  7  N.  W. 
871;  Talk  v.  Gast  L.  Jb  E.  Oc  54  Fed.  880,  4 
a  a  A.  648;  Jochen  v.  Tibbells,  60  Mich.  33, 
14  N.  W.  680. 

[7]  The  defendant  sought  to  jHrove  a  supe- 
rior lien  on  the  cattle  by  virtue  of  the  Towler 
mortgage  and  also  by  virtue  of  the  Rlmlngton 
mortgage  of  date  August  10, 1810.  He  offer- 
ed each  of  those  mortgages  in  evidence  and 
they  were  excluded.  But,  had  they  beoi  ad- 
mitted, th^  would  not  have  made  out  a  de- 
fense As  Shown  on  their  faces,  the  notes 
alleged  to  be  secured  thereby  were  past  due, 
and  n^tha  of  the  notes  was  produced  or  of- 
fered In  evidence,  or  their  nonproductlon  ac- 
counted for.  There  Is  no  presnmptlou  that 
a  past-due  note,  not  produced  or  its  nonpro- 
duction  accounted  for,  is  unpaid  and  still  re- 
mains the  property  of  the  payee.  For  ai^ht 
that  appears  In  the  record,  the  notes  may 
have  been  paid  or  assigned.  In  Hendrie  v. 
Canadian  Bank  of  Commerce,  49  MUA.  401, 
13  N.  W.  792.  the  proper^  was  In  the  posses- 
sion of  the  bank,  claiming  under  a  chattel 
mortgage,  and  Hendrie  r^levied.  The  court 
said :  "In  reference  to  the  rights  of  the  mort- 
gagee. It  appears  that  this  mortgage  was 
given  to  secure  the  payment  of  certain  prom- 
issory notes,  and  they  were  not  offered  In  evi- 
dence. Had  Hendrie  in  attempting  to  gain 
possession  of  this  property  been  a  wrongdoer, 
perhaps  no  proof  thereof  would  have  been 
necessary,  as  the  prior  possession  by  the 
bank  would,  as  claitned,  bave  entitled  it  to  re- 
cover. As,  however,  Hendrie  was  entitted  to 
the  possession,  it  Is  clear  the  bank  could  only 
succeed  by  showing  a  better  right,  and  this 
was  not  dona"  So  here.  Morton  proved 
his  lien  and  right  to  possession  unless  defend- 
ant established  a  better  right,  which  be  fail- 
ed to  do.  That  it  was  necessary  for  the  de- 
fendant to  produce  the  notes,  or  account  for 
their  nonproduction  In  order  to  establish  his 
lien,  see  Bassett  v.  Hathaway,  0  Mlcta.  28; 
George  v.  Ludlow,  66  Mich.  176,  33  N.  W.  169; 
Ward  V.  Munson,  105  Mich.  647,  63  N.  W. 
498 ;  Schumpert  v.  Dillard,  Plnson  &  Co.,  55 
Miss.  348;  Bergen  v.  Urbahn,  83  N.  T.  49; 
Field  V.  Anderson,  66  Ark.  646,  18  S.  W. 
1038;  Lucas  v.  Harris,  20  111.  166;  Flynn  v. 
Hathaway,  65  111.  462;  2  Jones  on  Mortgages 
(6th  Ed.)  I  146a 
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[t]  At  the  close  of  the  eTldence  the  eoart 
Instrncted  the  Jury  to  retam  a  verdict  tot 
plaintiff.  The  defendant,  having  failed  to  of- 
fer sufficient  evidence  to  establish  a  Hen  up- 
on the  property,  bad  he  been  permitted  to  in- 
troduce all  he  oCFered,  is  not  In  a  position  to 
complain  of  the  instmctioiL  On  the  record 
here  presented,  the  lastnictlon  was  not  er- 
roneous. The  Jadgment  Is  affirmed. 

Affirmed. 

SCOTT,  a  J.,  concurs.  POITEIR,  7.,  did 
not  sit 


FIRST  NAT.  BANK  OP  CLARKSTON, 
WASH.,  V.  OREGON-WASHING- 
TON R.  &  NAT.  CO. 
(Supreme  Court  of  Idaho.  Nov.  1,  1913.  Re- 
hearioB  Denied  D«c.  3,  1913.) 

1.  CABBIBBS  ((  88*)  —  SHIFUnT  COHTBAOT  — 

CoNSTBucnon. 

Where  a  bill  of  lading  between  a  shipper 
■nd  a  railroad  company  containB  the  followmg 
provision:  "The  property  described  below,  in 
apparent  good  order  except  as  noted,  *  •  • 
which  said  company  agrees  to  carry  to  its  usu- 
al place  of  delivery  at  said  destinatifm  if  on 
its  road,  otherwise  to  deliver  to  another  carrier 
on  the  route  to  said  destination.  It  is  mutual- 
ly agreed,  as  to  each  carrier  of  all  or  any  of 
said  property  over  all  or  any  portion  of  said 
route  to  destination,  and  as  to  each  party  at 
any  time  interested  in  all  or  any  of  said  prop- 
er^, that  every  service  to  be  performed  here- 
under shall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  herein  contained 
(including  conditions  on  the  back  hereot),  and 
which  are  agreed  to  by  the  shipper  and  accepted 
for  himself  and  his  assigns.  The  surrender  of 
the  original  order  bill  of  lading  properly  in- 
dorsed shall  be  Teqiiir«d  befbre  the  delivery  of 
the  property."  Held,  that  this  provision  applies 
alilte  both  to  the  railroad  company  and  the 
shipper  and  does  not  apply  alone  to  limitations 
in  favor  of  the  railroad  company. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  308-815;  Dec  Dig.  I  83.*] 

2.  Cabbikbs  (S  88*)  —  Shipubnt  Oontbact  — 
gonstbuction. 

Where  it  is  provided  In  the  bill  of  lading 
"that  the  surrender  of  the  original  order  bill 
of  ladiac  properly  indorsed  shall  be  required 
before  the  delivery  of  the  proper^,"  this  pro- 
vision is  prohibitory  against  the  railroad  com- 
pany and  prohibits  the  railroad  company  from 
delivering  the  property  until  the  bill  of  lading 
is  Indorsed,  and  there  should  be  no  delivery 
until  such  provision  Is  compiled  with  or  ex- 
cused. 

[Ed.  Note.— For  other  cases,  see  CarrierB, 
Cent  Dig.  H  308-316;  Dec.  Dig.  {  83.*] 

3.  Cabbiebs  (I  83*)— WaoNGroL  Dkuvbiy— 

LlABILITT  FOB  CONVERSION. 

When  a  bUl  of  lading  is  outstanding,  the 
railroad  company  delivers  goods  at  its  peril 
without  requiring  the  bill  of  lading,  and,  if  it 
so  delivers  them  to  some  one  other  than  the 
bona  fide  holder  for  value  of  the  bill  of  lading, 
it  Is  liable  to  him  for  conversion  of  the  goods. 

[E^  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  ||  308-S15:  Dec  Dig.  |  88.*] 

Sunivan,  X,  dtssentiug. 

Appeal  from  District  Court,  Nes  Perce 
County;  Edgar  C.  Steele,  Judge. 
Action  by  tbc  First  National  Bank  of 


Clarkston,  Wash.,  against  the  Oregon- Waab- 
Ington  Railroad  &  Navigation  Company  to  re- 
cover upon  a  bill  of  lading  for  breach  of  its 
provisions.  From  Judgment  for  plalntUE,  de- 
fendant appeals.  Affirmed. 

Fred  E.  Butler,  of  Lewlaton,  and  W.  A 
Robblns,  of  Portland,  Or.,  for  appellant. 
B»  7.  Tweedy,  of  I^ewlston,  for  nepond- 
ent 

STEWART,  J.  The  facts  In  this  case  are 
as  follows:  The  Sprague  Sanitary  Preserv- 
ing Company,  of  Clarkston,  Wash.,  and  Lew- 
iBton,  Idaho  Oiereafter  referred  to  as  the 
preserving  company),  consigned  a  shipment 
of  canned  goods  moving  from  Ivewlaton,  Ida- 
ho, to  Waco,  Tex.,  on  July  6,  1912,  on  an  or- 
der bill  of  lading  to  E.  F.  Drake  &  Co.,  at 
Waco,  Tex.  Immediately  upon  the  presmta- 
tion  of  the  goods  by  the  preserving  companr 
to  the  d^endant  for  shipment,  the  company 
presented  the  bill  of  lading  to  the  plaintiff 
with  two  drafts  signed  by  the  preservhis 
company  attached  thereto,  aggregating  the 
sum  of  $1,863.55.  which  drafts  were  drawn 
on  E.  F.  Drake  &  Co.,  at  Waco,  Tex.,  and  the 
plaintift  paid  to  the  preserving  company  said 
sum,  and  the  bill  of  lading  and  drafts  were 
assigned  to  the  [daintlff. 

The  evidence  shows  that  B.  F.  Drake  & 
Co.,  at  Waco,  Tex.,  were  tndt  brokers  and 
commission  merchants  and  had  had  oo [re- 
spond ence  with  the  preserving  company  with 
reference  to  consigning  to  Drake  &  09.  the 
car  load  of  trult  in  controversy,  and  that  as 
soon  as  the  car  was  loaded  the  prenervlDg 
company  drew  the  drafts  in  question  in  order 
to  secure  ready  cash,  claiming  that  the  fruit 
had  been  sold  to  Drake  ft  Co.  The  plaintiff 
claims  that  a  portion  of  the  goods,  amoont- 
ing  to  $1,863.65,  was  sold  to  Drake  &  Co.  at 
the  time  they  were  loaded  Into  the  ear  at 
Lewlston.  The  order  bill  of  lading  shows 
that  the  appellant  received  at  Lewlston  July 
6,  1912,  from  the  preserving  company,  cer- 
tain described  canned  goods.  It  is  sIbo 
shown  by  the  evidence  that  the  canned  goods 
delivered  by  the  preserving  company  to  tbe 
appellant  and  loaded  in  the  defendant's  cars 
and  consigned  to  El.  F.  Drake  &  Ca,  Waco, 
Tex.,  arrived  at  Waco  the  22d  of  July,  and 
were  delivered  to  E.  F.  Drake  &  Co.  on  tlie 
23d  of  July,  and  were  so  delivered  at  the  re- 
quest of  E.  F.  Drake,  and  at  the  time  of  such 
delivery  the  bill  of  lading  had  been  assigned 
to  the  plaintiff  and  the  drafts  bad  been 
drawn  by  the  pr^erving  company,  and  di- 
rected to  B.  F.  Drake  ft  Co.,  Waco,  Tex.,  and 
made  payable  to  tbe  order  of  tbe  First  Na- 
tional Bank  of  Clarkston  on  the  arrival  of 
the  car  of  the  Oregon-Washington  Railroad 
&  Navigation  Company  No.  10568,  which  the 
evidence  shows  to  be  the  car  that  carried  the 
shipment  which  contained  the  canned  goods 
as  shown  In  the  complaint. 

The  drafts  drawn  by  the  preserving  com- 
pany against  Bl  F.  Drake  ft  Co.  were  trans- 
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mitted  for  collection  to  the  First  National 
Bank  at  Waco,  Tex.,  but  tlie  drafts  were  not 
paid,  and  the  bill  of  lading  was  not  deUv- 
ered.  The  bill  of  lading  above  referred  to 
contains  the  contract  of  the  railroad  com- 
pany made  with  the  preserving  company  and 
Is  signed  by  the  Spragne  Sanitary  Preserving 
Company,  shipper,  ffi.  It.  Wllsa,  agent  The 
bill  of  lading  Is  from  the  Oregon-Washington 
Bailroad  A  Navigation  Company  and  la  In 
part  aa  follows: 

"Recdved*  subject  to  the  clasalflcations 
and  tariffs  In  effect  on  the  date  of  Issne  of 
this  original  bill  of  lading,  at  Lewiston,  Ida- 
bo,  July  6, 1912,  from  Sprague  Sanitary  Pre- 
servlDg  Company,  the  property  described  be- 
low. In  apparent  good  order,  except  aa  noted 
(contents  and  condition  of  cont^ts  of  pack- 
ages unknown),  marked,  consigned  and  dea- 
tined  as  Indicated  below,  which  said  company 
agrees  to  carry  to  its  usual  place  of  deliv- 
ery at  said  destination,  if  on  its  road,  other- 
wise to  deliver  to  another  carrier  on  the 
route  to  said  destination.  It  Is  mutually 
agreed,  as  to  each  carrier  of  all  or  any  ot 
said  property  over  all  or  any  portion  of  aald 
route  to  destination,  and  as  to  each  party  at 
any  time  interested  in  all  or  any  of  said 
property,  that  every  service  to  be  performed 
hereunder  shall  be  subject  to  all  the  condi- 
tions, whether  printed  or  written,  herein  con- 
tained (including  conditions  on  back  hereof) 
and  which  are  agreed  to  by  the  shipper  and 
accepted  for  himself  and  his  assigns. 

*'The  surrender  of  the  original  order  bill 
of  lading  properly  indorsed  shall  be  required 
before  the  delivery  of  the  property.  Inspec- 
tion of  property  covered  by  the  bill  of  lad- 
ing wUl  not  be  permitted  unless  provided  by 
law  or  unless  permission  is  indorsed  on  the 
original  bill  of  lading  ot  given  In  writing  by 
the  shipper.   *   •  • 

"Consigned  to  order  of  Sprague  Sanitary 
Preserrlng  Co.  Destination:  Waco,  State  of 

Texas,  County  of  .   Notify  B.  V.  Drake 

&  Co.  at  Waco.  Texas.  Boute:  XT.  P.  c/o  a 
&  S.  Ry.  Car  Initial:  a  W.  B.  N.  Oar  No. 
10658. 

PteUgM.         X>««crtptIon  ot  Artlolw  Walglit. 
ftOd  8p«clal  Uarln. 
m        As  Cuuwd  Goods  OM  #Ba  m» 
«         -       '  ■    eiOO#Ba  4000 

UMT 

Tliis  bill  of  lading  contains  this  language; 
"The  property  described  below,  In  apparent 
good  order,  except  as  noted,  •  •  •  which 
said  company  agrees  to  carry  to  its  usual 
place  of  delivery  at  said  destination,  if  on 
its  road,  otherwise  to  deliver  to  aoother  car- 
tier  on  the  route  to  said  destination.  It  is 
mutually  agreed,  aa  to  each  carrier  of  all  or 
any  of  said  property  over  all  or  any  portion 
of  said  route  to  destination,  and  as  to  each 
party  at  any  time  Interested  in  all  or  any  of 
aald  property,  that  every  service  to  be  per- 
formed hereunder  shall  be  subject  to  all  the 
conditions,  whether  printed  or  written,  here- 


in contained  (tndnding  oonditiotts  m  bade 
hereof)  and  which  are  agreed  to  by  the  ship- 
per and  acoq^ted  for  himself  and  his  assigns. 
The  aurmider  of  tAe  oriffinat  order  bUl  of 
ladiMff  properly  Indorsed  shatl  be  regwlretf  ba* 
fore  the  dedrery  of  the  property.*' 

The  auctions  In  the  complaint  are  based 
uptm  Tli^tiona  ot  the  forcing  provisions 
of  the  bill  of  lading  In  that  the  company  vio- 
lated the  provision,  "the  snrrender  of  the 
original  bill  of  lading  properly  indorsed  shall 
be  required  before  the  delivery  of  the  prop* 
erty," 

The  evidence  dearly  proves,  and  the  Jury 
so  found,  that  the  car  of  canned  goods  cov- 
ered by  the  bill  of  lading  was  shipped  from 
Lewiston,  Idaho,  to  Waco,  Tex.,  and  there 
delivered  to  B.  F.  Drake  &  Co.,  the  party 
who  was  named  in  the  bill  of  lading  and  who 
was  to  be  notified  by  the  railroad  company 
carrying  the  car  into  the  city  of  Waco,  Tex., 
and  to  whom  the  evidrace  shows  the  Sprague 
Preserving  Company  sold  the  contents  of  said 
car,  and  as  payment  of  the  purchase  price  the 
drafts  In  question  were  issued. 

We  think  there  can  be  no  question  but  that 
the  evidence  conclusively  shows  a  delivery  to 
E.  F.  Drake  &  Co.,  and  after  they  were  de- 
livered to  Drake  A;  Co.  the  evidence  shows 
tliat  Dral^e  &  Ca  transferred  the  warehouse 
receipt  to  the  last  connecting  carrier  and 
thereupon  redelivered  the  car  of  canned 
goods,  but  not  until  after  Drake  &  Oo.  had 
failed  to  sell  the  canned  goods  and  In  en  ef- 
fort to  defeat  the  payment  of  the  drafts  at 
the  First  National  Bank  at  Waco.  Drake 
knew  that  the  bill  of  lading  with  the  drafts 
attached  were  at  the  First  National  Bank 
before  the  23d  day  of  July.'  1912,  for  the  evl- 
dmce  (dearly  shows  this  In  a  letter  written 
by  Drake  &  Co.  to  the  preserving  company  in 
which  they  say:  "Gentlemen:  The  First 
National  Back  of  this  dty  have  two  drafts 
on  us  from  yon  with  bill  of  lading  attached. 
These  drafts  we  presume  are  for  car  of 
canned  goods  yon  are  shipping  to  ns,  but 
as  you  suggested  consigning  this  car  to  us, 
we  do  not  feel  Justified  In  paying  these  drafts 
until  it  has  arrived  and  we  can  get  the  buy- 
ers here  started  on  It"  The  delivery  on  the 
23d  of  July  is  admitted,  so  there  is  no  ques- 
tion in  this  case  but  that  there  was  a  delivery 
to  Drake  &  Co. 

[-1-S]  Counsel  for  appellant  and  respondent 
disagree  as  to  the  questions  presented  upon 
this  appeal.  After  examining  the  record  we 
are  satisfied  that  the  action  is  founded  upon 
the  bUl  of  lading  and  whether  the  respondent 
can  recover  upon  the  facta  of  the  case ;  that 
the  other  questions  raised  in  the  case  are 
purely  Incidental  and  relate  to  whether  the 
facts  show  a  liability  nnder  the  law.  We  will 
first  consider  the  bill  of  lading  and  the  lia- 
bility of  the  appellant  arising  out  of  the' 
facts,  which  we  think  disposes  of  this  case. 

In  the  case  of  First  National  Bank  v. 
Northern  Pac.  Ry.  Co.,  28  Wash.  439,  68  Pac. 
965,  the  Supreme  Court  of  Washington  had 
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under  consideration  facts  rery  similar  to  the 
facts  in  tbe  present  case,  and  In  that  opinion 
the  court  Tsry  folly  reviewed  the  effect  of 
the  UU  of  lading  and  the  UabUity  of  the 
rallzoad  company  and  saU:  *'Pilmarl^  a 
bill  ot  lading  or  receipt  Is  not  necessary  to 
constitute  the  contract  The  dellvery  of  com- 
modities to  the  common  carrier,  with  the  des- 
ignation of  the  person  and  place  of  the  sUp- 
ment,  Is  all  that  la  reqnlslta  Cnstom  and 
the  law  flxea  the  reqionalblUty  and  llablll^ 
ot  tbe  carrier.  The  presumption,  then,  le 
that  the  consignee  is  the  owner,  and  wlthoat 
notice  to  the  contrary,  the  cariler  may  safe- 
ly make  Oell-rary  to  him.  It  seems  fnnn  an 
examination  of  a  lai^  number  of  cases 
InvolTing  the  nature  at  bllla  of  lading  made 
by  a  common  carrier  that  the  cnstmn  very 
generally  exists  of  shippers  selling  or  .as- 
OgiOsig  such  bllla  of  lading  and  receiving  pay- 
ment therefor  and  advances  upon  the  same. 
^  This  custom  oiables  the  shipper  to  receive 
immediately  payment  from  his  local  bank. 
The  nsi^  materially  aids  and  stimulates 
trade  and  commercial  transactions.  It  en- 
ables the  small  sfalppw  or  producer  to  realize 
upon  agricultural  products,  such  as  wheat, 
at  the  most  favinvble  maiAeC  prices.  In  the 
ease  of  Ratsw  %  Ballioad  Ga«  04  Minn.  245, 
68  N.  W.  986,  68  Am.  St.  Bbp.  68%  where  a 
delivery  was  made  without  demanding  the 
bill  of  ladliv,  the  court  observed:  *We  are 
of  the  opinion  that  on  the  facts  found  the 
plalntltC  Is  mtltled  to  Judgment  A  vast  por- 
tion of  the  produce  ot  this  country  la  moved 
from  the  ^rlcultural  districts  to  the  com- 
mercial centers  and  the  seaboarda  by  the  aid 
of  advances  ma4e  on  the  security  of  such 
bills  of  lading.  *  •  •  This  is  wtil  under- 
stood by  the  railroad  companies  and  every 
one  else.' "  The  court  then  discusses  the  re- 
sult that  would  follow  the  adoption  of  a  rule 
contrary  to  that  announced  In  the  case  of 
Ratzer  v.  Railroad  Co.,  supra,  and  the  rea- 
soning is  ray  c<mvlncing.  The  court  then 
further  in  the  oplnltm  in  Oiat  case  cites  the 
case  of  Savings  Bank  v.  Atdiison,  T.  &  S. 
F.  R.  Co..  20  Kan.  619,  and  the  fallowing 
cases  are  also  cited  In  support  of  the  rule: 
Stock  Tards  Co.  v.  Westcott  47  Meb.  800,  66 
N.  W.  419 ;  Walters  t.  Railroad  Co.  (C.  C.)  63 
Fed.  391;  Ckites  t.  Railroad  Co.,  42  Neb. 
879,  60  N.  W.  683 ;  Fnrman  v.  Railroad  Co., 
106  N.  Y.  679,  13  N.  B.  587;  Garden  Grove 
Bank  v.  Humeston  &  S.  Ry.  Co.,  67  Iowa,  626, 
25  N.  W.  761.  And  the  court  concludes: 
"Thus  the  better  reasoning  and  the  weight 
of  authority  seem,  by  the  force  of  general 
commercial  usage,  to  require  that  the  deliv- 
ery of  commodities  be  made  upon  the  pro- 
duction of  tbe  bill  of  lading,  if  one  be  Issued 
by  the  carrier.  Hutch.  Garr.  (2d  Ed.)  1 130b, 
observes:  The  carrier,  being  thus  bound  to 
deliver  tbe  goods  In  accordance  with  the  bill 
of  lading,  is,  it  Is  said,  under  obligation  to 
ascertain  whether  or  not  a  bill  of  lading  was 
delivered  to  the  shipper,  and.  If  delivered, 
he  must  retain  the  property  until  It  la  de- 


manded bf  one  <?ii*wrfiig  imder  that  flUe.* " 
Many  othv  cases  support  this  rule  and 
many  cases  hold  that  the  rule  announced  by 
the  Storeme  Court  of  Netauka  in  the  Bat> 
aer  t.  Railroad  Oo.  Case  Is  correct  It  Is 
hardly  neceasaiy  to  dte  anOoiftles  to  ttw 
general  proposition  that,  when  a  Ull  of  ladlnc 
is  cmtstanding,  ttie  railroad  company  dellven 
the  gooda  at  Its  peril,  without  tequiilng  the 
blU  of  lading,  and.  If  It  so  detlvers  them  to 
some  one  other  than  the  bona  fide  holder  for 
value  of  the  blU  of  lading,  It  la  UnUe  to  Un 
iSor  conversion  of  the  goods. 

The  foregoing  authoritlea  state  the  role  of 
law  which  we  believe  should  prevail  in  the 
cases  whore  the  bin  ot  lading  inovldea,  ai  it 
does  in  this  case,  "that  the  snrresidw  ofthe 
original  order  bill  of  lading  property  Indoissd 
ahall  be  required  before  the  deUvery  of  tbe 
property,"  and  audi  rale  la  especially  anill- 
cable  because  of  aoeh  inovldon  contained  in 
the  bill  of  lading,  and  the  determination  of 
this  question,  in  our  jndgmoit;  detmudnes 
the  case. 

The  appellant  cltea  no  anthoritlea  wUdi 
bold  contrary  to  tlie  above  holdlnga  bat  re- 
lies upon  the  following  cases:  B^and  v. 
Chesapeake  Ry.  Co.,  66  W.  Va.  181,  46  &  1. 
923;  Onli;  etc.  By.  Co.  t.  Pitts  ft  Son,  37 
Tex.  av.  App.  212.  83  8.  W.  727;  Gnlt  etc 
By.  Go.  T.  Bverett,  87  Tex.  CIt.  Aw.  167,  88 
8.  W.  267;  Baumbach  v.  Quit  eta,  Co.,  4 
Tex.  Civ.  App.  660,  28  8.  W.  688;  Wells 
Fargo  ft  Co.  T.  Hanson,  41  Tex,  dv.  App. 
174,  91  S.  W.  821;  GUrk  t.  Am.  Ex.  Oo.,  130 
Iowa,  254,  106  N.  W.  642.  We  have  ex- 
amined these  cases  and  we  find  that  the 
conrta  properly  state  the  law  in  those  cases, 
applicable  to  the  facta  In  the  partlcnlar  cas- 
es, and  in  said  opinions  have  discussed  tbe 
law  wbrae  the  cause  <a  action  was  for  delay 
In  transportation  and  In  dellvay  of  the  prop- 
erty, causing  damages,  and  was  not  for  dam- 
ages tor  c<mverslon  <a  a  car  of  canned  taii 
delivered  without  surrender  ot  the  orlgliul 
Ull  of  lading  at  the  time  of  or  before  the  de- 
Uvery, but  audi  law  does  not  apply  to  the  facts 
in  this  case,  where  It  It  shown  clearly  that 
the  bill  of  lading  was  not  sorrendeted  and 
that  the  bill  of  lading  itself  was  a  contract 
between  the  railroad  company  and  the  ship- 
per, and  in  that  bill  of  lading  the  defendant 
con4)any  and  the  shipper  agreed  to  a  proTl- 
slon  that  "the  surrender  of  the  original  or- 
der  bill  of  lading,  properly  indorsed,  shall  be 
required  before  the  delivery  of  the  property." 
This  provision  applies  alike  both  to  the  rail- 
road company  and  the  shipper  and  does  not 
apply  alone  to  llmltatlonB  in  favor  of  Q» 
railroad  company,  and  the  railroad  compan; 
la  bound  by  the  provisions  the  same  aa  tbe 
shipper,  and  certainly  by  this  ^reement  tbe 
facts  in  this  case  are  subject  to  the  rule  ct 
law  cited  and  which  this  court  approves  and 
adopts  and  applies  where  the  facts  aie  woA 
as  in  this  case. 

But,  whether  delivered  or  not,  the  bill  of 
lading  in  this  caae  q>ectflcally  jvovldes  that 
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the  surrender  of  the  original  order  bill  of 
ladln;  properly  Indorsed  shall  be  required 
before  the  delivery  of  the  property,  and  the 
evidence  shows  without  question  that  the 
railroad  company  carried  the  property  de- 
scribed In  the  bill  of  lading  on  Its  road  and 
Its  connections,  in  the  identical  car  which 
was  covered  by  the  bill  of  lading,  to  Waco, 
and  delivered  the  same  to  the  party  notified, 
£.  F.  Drake  &  Co.,  and  that  the  bill  of  lading 
was  not  Indorsed  as  required  by  the  terms  of 
the  same  and  was  never  delivered  to  the 
party  to  whom  the  property  was  delivered, 
or  its  assigns,  and  has  remained  In  the  pos- 
session of  the  plaintiff  except  In  Its  coarse 
pursued  to  collect  the  drafts  Involved  In  this 
case.  Drake  &  Co.,  upon  demand  of  the  pay- 
ment of  the  drafts,  refused  to  pay  the  same, 
althongh  admitting  that  they  had  received 
the  car  load  of  said  canned  goods  from  the 
preserving  company.  Upon  this  refusal  the 
plaintiff  In  this  case  brought  this  action  and 
seeks  to  recover  from  the  defendant  for  the 
conversion  of  said  property  In  violation  of 
Us  contract  with  the  preserving  company  in 
that  It  pennitted  E.  F.  Drake  ft  Go.  to  get 
possession  of  the  property  before  It  was  paid 
for,  and  contrary  to  the  contract  of  sale,  and 
thereby  plaintiff  was  damaged. 

It  is  immaterial  whether  before  shipment 
the  car  of  canned  goods  was  sold  to  Drake 
ft  Co.,  or  was  shipped  to  them  merely  as 
brokers  of  the  preserving  company  or  any 
one  else.  Drake  ft  Go.  could  not  get  the  bill 
of  lading  from  the  respondent  wlthont  first 
paying  the  drafts  on  which  the  respondent 
advanced  $1,863.05,  the  amount  of  the  drafts. 

Tbe  trial  court  instructed  the  Jnry  very 
clearly  on  the  law  applicable  to  the  fftcts  in 
this  case,  and  no  exceptions  were  taken  to 
the  instructions,  and  tiie  jury  followed  the 
instmctions  and  the  evidence,  and  the  dam- 
ages allowed  in  this  case  were  clearly  proven. 

We  find  no'error  which  justlfles  a  reversal 
of  the  Jhidgment  The  Judgmrait  la  affirmed. 
Costs  awarded  to  respondent 

A1LSBIB,  G.  3^  concurs. 

SULLIVAN,  J.  I  dissent  Drake  &  Go. 
had  not  agreed  to  purchase  any  goods  from 
the  Sprague  Sanitary  Preserving  Company. 
There  had  been  considerable  correspondence 
or  negotiations  between  them.  The  Sprague 
Company  had  fnU  knowledge  that  Drake  & 
Co.  were  commission  men  and  did  not  make 
purctiasea  outright,  and  the  Sprague  Com- 
pany wired  Drake  ft  Co.  on  June  17th  that 
they  were  going  to  consign  them  a  car  of 
assorted  fruits,  etc.,  and,  when  this  car  ar- 
rived in  Waco,  the  record  shows  that  Drake 
&  Co.  supposed  it  was  consigned  to  them  to 
be  i)!iid  for  as  soon  as  the  fruit  was  sold; 
find  the  reason  Drake  ft  Co.  Instructed  the 
agent  of  the  railroad  company  to  deliver  the 
goods  at  Kemendo's  warehouse  was  that  they 
supposed  that  the  goods  were  shipped  on 


consignment  to  be  paid  for  as  soon  as  sold. 
Drake  testified  that,  as  soon  as  he  learned 
that  It  was  a  "shipper's  order  shipment," 
they  declined  to  receive  it  bat  held  the  car 
for  advice  from  the  International  ft  Great 
Northern  Company,  and  advised  them  that 
the  shipment  was  held  intact  with  the  ex- 
ception of  some  cases  that  bad  been  taken 
out  to  be  Inspected  by  would-be  purchasers. 
The  railroad  company  at  the  time  of  the 
trial  still  held  it  Intact  for  the  consignor. 
Drake  &  Co.  advised  the  railroad  company's 
agent  that  they  had  the  papers  (meaning  the 
bill  of  lading)  for  such  car.  That  Is  t&fe  rea- 
son the  railroad  company  permitted  them 
temporarily  to  take  possession  of  It,  but  the 
goods  are  all  held  Intact  by  the  railroad 
company  for  the  consignor  except  a  few  sell- 
ing samples  wtilch  Drake  &  Co.  were  au- 
thorized by  the  consignor  to  take,  and,  as  I 
view  It,  it  is  not  just  and  right  to  comjwl 
the  railroad  company  to  pay  for  said  goods, 
under  all  the  facts  of  this  case. 


SMITH  V.  GRAHAM  et  aL 
(Supreme  Gonrt  of  Idaho.   Nov.  18,  1013.) 

1.  Execution  (f  198*)— SHSioFra  ahd  Goh- 
BiABXJiis  <S  90*)— Thibd  Pabtt  Clahcahis— 
Anvisoar  Vkbdict. 

Under  the  provisiona  of  section  4478,  Rev. 
Codes,  where  an  officer  has  levied  upon  proper- 
ty under  execution,  and  the  same  is  claimed  by 
a  third  person,  the  officer  may  summon  a  jury 
of  six  persons  to  try  the  validity  of  the  claim, 
"and  If  their  verdict  be  in  favor  of  the  dalm- 
ant,  the  sheriff  may  relinqoish  the  levy,  nnless 
the  judgment  creditor  give  him  a  sufficient  in- 
demnity for  proceeding  thereon." 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  S  678:  Dec.  Dig.  1  198;*  Sheriffs 
Bnd  ConBtables,  Cent  Dig.  Il  129,  180;  Dec. 
Dig.  J  90.*] 

2.  SHEKIFTS  Ann  COITBtABUB  (I  92*)— Thibd 

Pbrson  Glaimaht— InDBMniTT  Bond. 

Where  a  Jodgment  creditor  ^ves  Us  in- 
demnity bond  on  demand  of  the  officer,  as  re- 

? aired  by  the  provisions  of  section  4478,  Bev. 
lodes,  it  is  the  duty  of  the  officer  to  proceed 
with  the  sale,  unless  the  property  Is  taken  from 
his  posseesioQ  under  regular  judicial  proceed- 
ings instituted  in  a  court  of  competent  juris- 
diction. In  such  case,  if  a  judgment  should 
eventually  be  reoovered  against  the  sheriff  for 
the  value  of  the  property,  he  is  amply  protect- 
ed by  the  Indemnity  bond  which  he  has  de- 
manded and  recdved  from  the  execution  cred- 
itor. 

[Ed.  Note.~For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  Si  134,  135;  Dea  Dig. 
S  92.*] 

3.  Sheriffs  and  Constablbs  ($  92*)— Action 
Against  Ofticbb— Failubb  to  Sell  Pbof- 
EBTT— Defenses. 

In  an  action  by  a  Judgment  creditor  against 
an  officer  and  bis  bondsmen  for  failure  to  sell 
property  on  execution,  where  a  bond  has  been 
demanded  from  the  officer  and  given  by  the 
judgment  creditor,  and  defense  is  interposed 
by  the  officer  that  the  property  belonged  to  a 
third  party,  the  title  to  such  properly  or  the 
right  of  such  third  party  thereto  cannot  be  liti- 
gated In  such  action.  A  jndsment  entered  in 
an  action  between  a  jndgment  creditor  and  an 
officer  for  failure  to  sell  proper^  claimed  by 
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a  third  party,  wherein  it  woald  be  attempted 
to  adjudicate  the  titje  to  the  property,  would 
not  be  biadlng  upon  anch  third  party  wnere  he 
is  not  made  a  party  to  the  action. 

[EM.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  SS  134,  135;  Dec.  Dig.  1 
92.*] 

4.  Execution  (|  198*)— Third  Pabtt  Claw- 

AMT— ADVISOBT  VEBDICT. 

The  verdict  of  a  sheriff's  jury  had  under 
the  provifiions  of  section  4478,  Rev.  Codes,  ia 
merdy  advisory  to  the  officer  and  for  hia  pro- 
tection, and  is  not  rea  adjudicata. 

[Ed.  Note.— For  other  cases,  see  Execution, 
CenL  Dig.  i  678:  Dec.  Dig.  S  IBS.*] 

5.  Conduct  .AT  Tbial. 

Comments  by  the  trial  judge  on  the  con- 
duct of  an  attorney  In  the  case  commented 
upon. 

Appeal  from  District  Court,  Twin  Falls 
County;  C.  O.  Stockslager,  Judge. 

Action  by  L.  G.  Smith  agalust  R.  A. 
Graham  aud  otiiers.  From,  a  judgment  for 
defendants,  plalntLfC  appeals.  Reversed  and 
remanded. 

James  H.  Wise,  of  Twin  Falis,  for  appel- 
laut.  Lougley  &  Hazel,  of  Twin  Falls,  for 
reQwudents. 

AILSHIE,  C.  J.  This  action  was  com- 
menced against  a  constable  and  his  sureties 
to  recover  damages  for  alleged  failure  of  the 
constable  to  discharge  official  duties.  Judg- 
ment was  entered  in  the  probate  court  of 
Twin  Falls  county  on  tbe  24th  day  of  June, 
1011,  In  favor  of  L.  C.  Smith,  the  plaintllt 
and  appellant  in  this  action,  and  against 
Dora  Fatrie  for  the  sum  of  $272.50,  together 
with  interest  and  costs.  On  tbe  14th  day  of 
August  foltowing  a  writ  of  execution  issued 
directing  the  officer  to  sell  tbe  property  of 
Dora  Patrie  which  was  subject  to  execution 
for  the  payment  of  the  debt  It  is  alleged 
that  at  the  time  of  the  delivery  of  the  writ 
of  executioD  to  the  defendant  Graham,  con- 
stable, there  was  sufficient  property  within 
Twin  Falls  county  belon^g  to  Dora  Patrie 
oat  of  which  to  pay  tbe  debt  The  constable 
proceeded  in  accordance  with  demand  and 
directions  from  the  plaintiff,  and  levied  upon 
the  property  sufficient  to  pay  the  debt  and 
oosta,  and  on  the  16th  of  August  one  W.  L. 
Cherry  served  notice  upon  the  plaintiCC 
'  pellant  herein)  that  the  property  levied  upon 
was  claimed  by  him  as  his  property.  There- 
upon defendant  Graham  as  constable  sum- 
moned a  jury  to  try  tbe  right  of  property  In 
accordance  with  the  provisions  of  section 
4478  of  the  Rev.  Codes.  Tbe  constable's  Jury 
heard  the  proofs,  and  rendered  a  verdict  in 
favor  of  Cherry,  finding  that  the  property 
belonged  to  him.  After  this  verdict  the 
constable,  Graham,  demanded  an  indemnity 
bond  in  tbe  sum  of  $600  before  proceeding 
any  further  in  the  matter  of  sale  of  the  prop- 
erty on  execution.  Thereafter,  and  on  the 
29th  day  of  August,  plaintiff  made,  executed, 
and  delivered  to  the  constable  in  accordance 
with  this  demand  an   indemnity  bond  in 


the  sum  of  $600,  which  was  duly  accepted  by 
the  constable,  and  filed  by  him  in  the  probate 
court  of  Twin  Falls  county.  The  constable 
thereupon  proceeded  and  advertised  the  prop- 
erty for  sale.  He  failed,  however,  and  re- 
fused thereafter  to  sell  the  property,  and 
returned  the  writ  of  «cecutlon  unsatisfled, 
and  no  proper^  was  Bold  thereunder.  Tbe 
plaintiff  thereupon  commenced  this  action 
against  tbe  constable  and  his  bondsmen  to 
recover  the  amount  of  the  debt  called  for  by 
the  execution. 

[1-4]  Several  questions  are  presented  by 
the  briefs;  but  our  consideration  of  the  stat- 
ute (section  4478,  Rev.  Codes)  over  whidh  this 
whole  trouble  arose  will  be  sufficient  to  dis- 
pose of  the  case  In  this  court  Tiiat  part  of 
the  statute  (section  4478)  which  provides  for 
a  sheriff  or  constable  summoning  a  jury  to 
try  tb£  right  of  property  on  which  a  retuni 
has  been  levied  reads  as  follows:  "If  tbe 
property  levied  on  be  claimed  by  a  third  per- 
son as  his  property,  the  sheriff  may  summoa 
from  his  county  six  persons  qualified  as 
jurors  between  the  parties,  to  try  the  valid- 
ity of  the  claim.  He  must  also  give  notice  of 
the  claim  and  of  the  time  of  trial  to  the 
plaintiff,  who  may  appear  and  contest  tbe 
claim  before  the  jury.  The  jury  and  tlie 
witnesses  must  be  sworn  by  the  sheriff,  and 
if  their  verdict  be  in  favor  of  the  claimant, 
the  sheriff  may  relinquish  the  levy,  unless 
the  judgment  creditor  give  him  a  sufficient 
indemnity  for  proceeding  thereon." 

Tbe  learned  trial  judge  proceeded  in  this 
case  upon  the  theory  that,  in  an  action  by 
the  execution  creditor  against  the  officer  for 
failure  to  sell  the  property  levied  upon, 
where  an  indemnity  bond  has  been  given  as 
provided  for  by  section  4478  of  the  statute, 
the  title  to  the  property  at  the  time  of  the 
levy  becomes  a  material  and  essential  issue 
in  the  case.  This  is  the  crux  of  the  whole 
matter  here  Involved.  In  that  assniuptloD 
we  think  the  trial  court  was  clearly  in  error. 
This  statute  was  undoubtedly  enacted  tor  the 
purpose  of  meeting  the  kind  of  a  situatioo 
which  arose  in  this  transactioD.  Where  the 
officer  entertains  doubt  as  to  the  title  to  tbe 
property  or  the  right  of  the  third  person  wbo 
claims  it,  he  may  call  a  jury  of  his  own  se- 
lection, over  which  be  himself  presides,  and 
have  them  hear  all  tbe  facts  presented,  and 
return  their  verdict,  wliich  is  in  no  way  an 
adjudication  of  the  title,  but  Is  merely  ad- 
visory to  tbe  officer  to  enable  him  to  proceed 
further  with  safety  to  himself  and  his  Irands- 
men.  If  the  jury  returns  their  verdict  that 
the  proiwrty  belongs  to  the  third  party 
claimant,  then  the  statute  is  explicit  to  the 
effect  that  the  officer  "may  relinquish  the 
levy,  unless  the  judgment  creditor  give  him  a 
sufficient  indemnity  for  proceeding  thereoo." 
After  this  jury  has  decided  against  the  title 
of  the  execution  debtor,  the  sheriff  may  re- 
fuse to  move  a  step  further  without  he  re- 
ceives a  satisfactory  indemnity  bond  from 
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tbe  ezeeatUm  creditor.  "When  tiiat  bond  Is 
glmi,  It  Is  no  longer  a  mattor  of  any  con- 
cern to  tbe  sheriff.  He  mnst  proceed  and  sell 
tbe  property,  for  the  teasun  that  he  has  re- 
ceived security  snffldent  to  cover  all  damag- 
es which  may  be  recovered  against  him  In 
the  event  the  third  party  claimant  is  able 
to  establish  his  title  to  the  property  In  a 
Judicial  proceeding  and  obtain  a  Judgment  In 
damages  for  conversion  of  the  property.  Tbo 
verdict  of  this  Sheriff's  jnry  does  luit  adjudi- 
cate the  title  to  the  property.  Altbon^  a 
dalnunt  may  have  appeared  before  that  Jury 
aDd  introduced  bis  evidence,  he  vonld  In  no 
way  be  barred  or  preclnded  from  thereafter 
commencing  his  action  In  replevin  to  obtain 
the  property  or  have  his  acti<m  against  the 
officer  for  convrasbm  thereof. 

On  the  other  hand,  the  statnte  provides 
ample  proteetttm  for  tiie  Judgment  credits 
Tho  may  be  in  iwsses^don  of  evidence  whldi 
he  does  not  care  to  snbmlt  to  the  sheriff's 
Jmy,  or  whldi  that  jnry  ndgfat  not  give  heed 
to  because  there  is  no  one  to  instruct  them 
as  to  the  law  of  ttie  case,  and  so  the  execu- 
tion creditor  has  a  right  to  Insist  that  the 
property  be  sold,  notwithstanding  the  claim 
of  any  one  else,  by  giving  bis  Indemnity 
iKind.  If,  however,  a  claimant  desires  to 
have  the  matter  Judicially  detennined  and  to 
porsue  his  property  in  specie,  he  may  com- 
mence his  action  in  a  court  of  competent  Ju- 
risdiction for  the  recovery  of  the  property, 
nnd  take  possesslou  of  it  In  the  manner  pre- 
scribed by  the  statute,  and  thereby  prevent 
the  sale  taMog  place.  Now,  viewing  the 
matter  from  the  standpoint  of  the  present 
action,  It  would  be  a  useless  thing  to  litigate 
tbe  title  to  the  property,  in  an  action  between 
the  judgment  creditor  and  the  officer,  for  the 
reason  that  that  adjudication  would  not  be 
tn  any  way  binding  upon  the  third  party  who 
claimed  the  property,  and  a  Judgment  in 
such  a  case  would  not  be  res  adjndicata  in 
an  action  prosecuted  by  a  third  party  clalm- 
aot  against  the  officer  for  conversion  of  the 
property.  So,  if  the  title  is  to  be  litigated 
In  this  Mod  of  an  action.  It  might  be  deter- 
mined adversely  to  the  execution  creditor, 
and  he  would  Uiereby  lose  the  value  of  the 
proper^,  while,  in  another  action  prosecuted 
by  the  third  party  claimant  against  the  offi- 
cer, another  Jury  might  return  a  verdict 
agalDst  the  claimant,  and  the  Judgment 
debtor  would  be  left  with  the  property,  the 
creditor  would  be  defeated  in  his  right  of 
recovery,  and  the  officer  would  have  refused 
to  do  anything,  and  the  ends  of  Justice  would 
be  entirely  defeated- 

Our  statute  was  evidently  taken  from  the 
CaUfornla  statute  (section  218  of  the  Cali- 
fornia Civil  Code  in  force  in  1858).  In  dis- 


cussing this  statute  In  Perkins  Thomburgh, 
10  CaL  190,  the  court  said :  "Under  tbe  pro- 
vlslons  of  onr  statute,  the  proceeding  before 
the  sheriff  la -not  JudldaL  The  Jury  is  of 
the  Sheriff's  own  selection.  He  presides  up- 
on flie  trial,  and  decides  all  questions  as  to 
adndssibili^  of  testimony.  It  would  there- 
fore be  giving  an  extraordinary  force  to 
fh&  verdict  to  say,  without  an  express  statu- 
tory provision,  that  it  protected  the  officer 
in  selling  the  property  of  anothw  party  not 
a  def^idant  in  the  execution.  Such  a  power 
might  lead  to  great  oppression.  But  the  law 
has  not  left  the  sheriff  without  ample  means 
of  protection."  Again,  In  speaking  of  this 
same  statute  the  court,  in  the  same  case, 
said :  "It  wiU  be  seen  that  the  Code  Itself 
states  the  effect  of  the  verdict^  If  In  favor  of 
the  claimant  It  also  states  the  effect  of  tbe 
verdict,  if  against  the  claimant,  as  to  costs. 
When  a  statute  assumes  to  specify  the  ef- 
fects of  a  certain  provision,  we  must  presume 
tbat  all  the  effects  Intended  by  the  lawmaker 
are  stated."  See  Strong  v.  Fattmrson,  6  CaL 
157;  Davidson  v.  Dallas,  8  CaL  227,  262; 
Freeman  on  Executions,  |  277. 

Tbe  foregoing  assignment  of  error  being 
disposed  of  renders  It  unnecessary  to  discuss 
the  other  questions  of  law,  for  tbe  reason 
that  they  cannot  arise  when  the  foregoing 
question  is  eliminated. 

[S]  An  assignment  of  error  has  been  made 
against  the  comment  of  the  trial  court  upon 
the  action  of  counsel  for  appellant  In  taking 
exception  to  the  instructions  by  the  court, 
and  In  asking  for  the  giving  of  certain  in- 
structions. Since  the  case  Is  to  be  reversed 
on  other  grounds.  It  Is  unnecessary  to  con- 
sider this  question,  as  there  Is  no  probability 
of  it  arising  on  a  new  trial.  This  court  has 
on  several  occasions  reiterated  the  rule  that 
prevails  in  this  state  with  reference  to  com- 
ments by  the  trial  court  on  the  weight  of 
evidence  and  conduct  of  counsel.  McKlsslck 
V.  O.  S.  L.,  13  Idaho,  195,  89  Pac.  629;  Gold- 
stone  V.  Rustemey^.  21  Idaho,  703,  123  Pac. 
635;  State  v.  Chambers,  9  Idaho,  673,  7S 
Pac.  274.  See,  also.  Wheeler  v.  Wallace,  53 
Mich.  355,  19  N.  W.  33;  McDuff  v.  Detroit 
Evening  Journal,  84  Mich.  1,  47  N.  W.  671, 
22  Am.  St  Rep.  673:  Williams  v.  West  Bay 
aty,  119  Mich.  395,  78  N.  W.  328.  In  State 
V.  Chambers,  supra,  the  opinion  of  this  court 
was  written  by  the  able  district  Judge  who 
tried  this  case,  and  who  wait  at  the  time  a 
Justice  of  this  court 

The  Judgment  is  reversed,  and  the  cause 
is  remanded  tor  a  new  trial.  Costs  awar.ed 
In  favor  of  appellant 

SULLIVAN  and  STEWART,  JJ.,  concur. 
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TWIN  FALLS  BANK  A  TRUST  GO. 
TWIN  TALLS  COUMTT  et  aL 
(Sopnine  Court  of  Idaba    Not.  17,  10130 

CoDNTiBB  (I  222*)  — Action  aoainbi— Com- 
plaint-—Sufptcibnct. 

Held,  that  the  complaint  states  a  canse  of 

action,  and  that  the  court  enred  In  sustaining 

the  demurrer. 
[Ed.  Note.— For  other  cases,  see  Counties, 

Cent  Dig.  ii  3S5-S68;  Dec.  Dig.  |  222.*] 

Appeal  from  District  Court.  Twin  Falls 
County ;  C.  O.  Stockslager,  Judge. 

Action  by  the  Twin  Falls  Bank  &  Trust 
Company,  a  corporation,  against  Twin  Falls 
County,  a  corporation,  and  others,  to  recov- 
er for  work  performed  and  material  furnish- 
ed at  the  Instance  and  request  of  the  county. 
Demurrer  to  the  complaint  sustained,  and 
Judgment  of  dismissal  entered,  and  plaintiff 
appeals.  Reversed. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lant A.  R.  Hicks,  E.  L.  Ashton,  and  Bab- 
cock  ft  Graham,  all  of  Twin  Falls,  for  re- 
spondents. 

SUU^IVAN,  J.  This  action  was  brought 
against  the  county  and  three  persons  sup- 
posed to  be  the  county  commissioners  of  that 
oonnty  to  recover  on  eight  separate  causes 
of  action  for  labor  and  work  alleged  to  bave 
been  performed  and  for  material  and  sup- 
plies furnished  in  the  performance  of  the 
labor  upon  a  public  road  In  Twin  Falls  coun- 
ty between  the  city  of  Twin  Falls  and  Jar- 
bridge  City,  Ner.  In  each  cause  of  action 
the  allegation  In  regard  to  the  employment  Is 
as  follows :  "At  the  special  Instance  and  re- 
quest  of  the  defendants,  performed  labor  for 
the  defendants"  upon  a  public  road  In  Twin 
Falls  county.  To  the  complaint  are  attached 
eight  exhibits,  one  under  each  cause  of  ac- 
tion, purporting  to  be  an  Itemized  statement 
of  the  labor  done  and  materials  furnished, 
of  the  claim  as  presented  to  the  board  of 
county  commissioners  for  allowance,  which 
claims  were  properly  sworn  to  by  the  claim- 
ants and  presented  to  said  board  of  county 
commissioners,  and  each  of  which  was  dis- 
allowed by  the  board  of  county  commission- 
ers. A  demurrer  was  filed  to  tiie  complaint 
on  the  ground  that  It  failed  to  state  facts 
sufRctent  to  constitute  a  cause  of  action 
against  the  county  and  that  time  was  a 
misjoinder  of  parties,  which  demuxrer  was 
sustained  by  the  court  and  a  Jndgmwt  of 
dismissal  entered.  This  la  an  app^  from 
that  action  of  the  court 

The  only  error  assigned  ia  the  action  of 
the  court  in  sustaining  the  demurrer  to  the 
complaint 

The  board  of  county  commissioners  is  a 
board  of  limited  powers,  having  only  the 
powers  conferred  on  It  by  statute.  Under 
the  provisions  of  subdivision  4  of  section 
1917,  Rev.  Codes,  the  board  of  county  com- 
missioners has  Jurisdiction  and  power  to  lay 


out,  maintain,  control,  and  damage  pnUlc 
roads,  tumi^keSf  ferries,  and  teidges  within 
the  county  and  levy  audi  taxes  therefor  as 
authorized  by  law.  Th^  tlius  are  given 
povet  to  maintain  the  public  roads  and  Ugh- 
vrays,  and  that  power  indudes  the  authority 
to  enter  Into  such  contracts  as  are  not  pro- 
hibited for  the  purpose  of  keeping  the  same 
in  r^iair.  The  i>]alntifl  In  tbia  action  al- 
leges that  the  wotk  was  performed  and  Qie 
material  famished  at  tiie  spedal  instance 
and  request  of  the  defendant  county.  Now, 
if  tiiat  allegation  be  tn|e^  die  counly  ought 
to  pay  for  the  work  performed  and  material 
famished  at  its  special  Instance  and  regnest 
If  the  work  was  not  perfbrmed  and  the  ma- 
terial was  not  fomidied  at  the  special  In- 
stance and  request  of  the  county,  m  it  tba 
work  was  done  and  the  material  fnmiahed 
and  the  county  can  show  any  legal  reason 
why  It  should  not  pay,  that  is  a  matter  of 
defense.  Only  nlttmate  tkcts  need  be  alleged 
in  a  case  of  this  Und,  and  if  the  comity  ex- 
ceeded Its  authority  In  procuring  such  work 
to  be  done,  or  if  Bucb  work  was  not  done  tt 
the  request  of  the  countr.  thftt  may  be  shown 
on  the  trial  of  the  case. 

The  complaint  states  a  cause  ot  actku, 
and  the,  court  erred  In  anstaining  said  de- 
murrer. '  The  cause  Is  remanded  for  farther 
proceedings.  Costs  are  awarded  to  ly^Uant 

AILSHIB,  a  J.,  and  STEWART.  J.,  com- 
cur. 


RTAN  et  a1.  v.  GEIOEL  et  aL 

(Court  of  Appeals  of  Colorado.    Oct.  13,  WIS. 
Rehearing  Denied  Dec  S,  1013^ 

1.  JuBT  (§  14*)— Right  to  Tbial  bt  Just— 
EqurrABu  Causes. 

A  salt  to  Bet  aside  a  sale  ot  a  deeedenri 
realty  for  the  payment  of  his  debts,  and  subse- 
quent conveyances,  on  the  ground  of  fmod  and 
conspiracy,  and  to  have  the  decedent's  taein 
declared  the  owners  of  such  realty  subject  to 
the  decedent's  debts,  was  an  tquity  case,  and 
hence,  though  a  jury  was  impaneled  ts  try  it, 
the  trial  court  bad  a  right  to  discbarge  the 
jury  and  determine  the  case  himself. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SI  40-60,  66-83 ;  Dec.  Dig.  {  14.«] 

2.  Fraudulent  Convetahces  (|  300*)— Evi- 
dence. 

In  a  suit  to  set  aside  a  sale  of  a  decedent's 
realty  which  at  the  time  was  practically  naim- 
proved  for  $800,  in  order  to  pay  the  decedent's 
debts,  on  tbe  ground  of  fraud  and  conspiracy  ob 
the  part  of  tbe  administrator,  his  attomejr,  who 
purchased  the  property,  and  others,  where  a 
number  of  apparently  disinterested  and  intel- 
ligent witnesses  testined  that  the  land  brought 
its  full  market  value,  and  it  appeared  that  the 
sale  WBB  a  public  one  and  that  at  least  ooe 
other  bidder  was  present,  while  plaintiffs  relied 
entirely  on  the  fact  that  four  years  after  euch 
sale,  when  the  land  had  been  brought  under  ir- 
rigation and  was  in  a  high  state  of  cultivation, 
and  after  buildings  had  been  constnicted,  and 
when  it  bad  a  growing  crop  thereon  worth  ft' 
600,  it  Bold  for  $5,000,  the  trial  courf a  finding 
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tliat  the  sale  wu  for  the  fall  market  valne  wai 
binding  on  appeaL 

[I'M.  Note.— For  other  caseB,  Me  Fraudulent 
ConveTancefl,  Cent  Dig.  H  8B&-003;  Dec  Dig. 
i  300  *] 

a  JuDOKs  (8  47*)— DiSQirAunoATXOir— Actxmo 

Under  Code,  }  484,  providing  that  a  Jodge 
shall  not  act  as  such  in  an  action  or  proceeding 
when  he  has  been  attorney  or  connsel  for  either 
party  in  the  action  or  proceeding,  unleas  bj 
consent,  where  though  a  county  Judge  before  hU 
election  as  such  bad  acted  as  attorney  for  an 
administrator  in  the  administration  of  the  es- 
tate, his  profesilooal  connection  with  the  estate 
entirely  ceased  long  before  a  proceeding  was 
iDstitnted  to  sell  tbe  realty  to  pay  debts,  he  was 
nut  disqualified  from  entering  an  order  for  such 
sale,  since  a  proceeding  to  sell  real  estate  is 
a  special  proceeding  separate  and  distinct  from 
the  administration  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  SS  214r-219,  222,  223;  Dec  Dig.  f  47.*] 

Appeal  from  District  Conrt,  Oarfleld  Conn- 
ty;  John  Sbtuuate,  Judge. 

Action  by  Patrick  Ryan  and  others  against 
Saiuuel  Geigel  and  others.  From  a  Judgment 
lor  defendants,  plalntlfls  appeal.  Affirmed. 

Valle,  McAllister  &  Talle,  of  Beaver,  for 
appellants.  B.  L.  Olover,  of  Denver,  for  ap- 
pellees. 


CUNNIKGHAM,  P.  J.  The  appellants,  who 
were  plaintiffs  below,  were  the  brothers  and 
dsters  and  sole  heirs  at  law  of  Michael  D. 
Ryan,  deceased.  The  appellee  Hayes  was  the 
administrator  with  the  will  annexed  of  the 
estate  of  the  said  Michael  D.  Ryan,  deceased. 
For  the  purpose  of  paying  the  debts  of  the 
said  Byan's  estate,  Hayes,  as  administrator, 
sold  certain  real  estate  belonging  to  tbe  said 
estate    Appellee  DolUson,  who  was  the  at- 
torn^ for  the  administrator,  pnrdiased  this 
real  estate  at  the  administrator's  sale,  pay- 
ing therefor  $800.    Shortly  after  obtaining 
an  administrator's  deed  for  the  land,  DolU- 
son rented  It  to  Hayes,  the  administrator. 
A  little  less  than  two  years  after  DolUson 
rented  the  land  to  Hayes,  the  latter,  while 
still  administrator  of  the  estate,  purchased 
the  land  from  DoIIlson,  paying  $1,200  for  it. 
A  little  more  than  two  years  after  DolUson 
sold  the  land  to  Hayes,  the  latter  sold  it  to 
the  appellee  Gelgel  for  $6,000.   The  appel- 
lees Z>arch  and  James  were  at  different 
times  the  public  trustee  of  Garfield  county, 
and  because  of  a  trust  deed  made  to  them,  in 
their  official  capacity,  by  Geigel,  to  secure  a 
part  of  the  pur<dia6e  price  which  he  was  to 
pay  to  Hayes  for  the  land,  these  two  appel- 
lees were  made  defendants.   Noonan  was  the 
county  Judge  at  the  time  tbe  proceedings 
were  had  in  the  county  court  to  sell  the 
land,  and  early  In  the  administration  of  the 
estate,  and  before  his  election  as  county 
Judge,  Noonan  acted  as  attorney  for  the  ad- 
ministrator in  the  preparation  of  the  first 
administration  papers.    Appellants  brought 
tb>lr  action  in  the  district  court  to  set  aside 


these  Tarlons  deeds,  and  hare  themselves  de- 
clared to  be  the  owners  of  the  said  real  es- 
tate, subject  only  to  the  debts  of  the  said 
Michael  D.  Ryan.  In  their  bUl  plahitiffs 
charge  fraud  and  conspiracy  on  the  part  of 
the  said  Hayes,  Noonan,  and  the  appraisers 
of  the  real  estate,  and  DolUson,  who  pur- 
chased the  same. 

[1]  Althon^  a  Jury  was  Impaneled  to  try 
the  cause,  at  the  close  of  all  tbe  testimony 
the  court  discharged  the  Jury,  as  he  had  a 
clear  right  to  do,  It  being  an  etiuity  case., 
and  rendered  Judgment  for  the  defendants, 
from  which  Judgment  this  appeal  Is  taken. 

1.  The  evidence  offered  on  behalf  of  the 
appellants  for  the  purpose  of  establishing  a 
conspiracy  was  wholly  circumstantial,  and 
consisted,  among  other  things,  in  showing 
tha.t  the  land  was  bought  by  DoUlson  while 
attorney  for  Elayes,  tbe  administrator,  for 
$800,  and  In  less  than  four  years  thereafter 
that  it  sold  for  $S,000.  It  Is  contended  firom 
this,  and  other  facts  shown,  not  necessary  to 
detail,  that  there  was  an  arrangement  be- 
tween DolUson  and  Hayes,  at  the  time  the 
land  was  sold,  that  DolUson  should  btiy  it 
for  Hayes,  In  order  to  avoid  the  inhibitions 
of  the  statute  which  disquaUfy  administra- 
tors from  becoming  purchasers,  and  there- 
after transfer  it  to  the  administrator.  In 
other  words,  that  the  purchase  of  the  land 
by  DolUson  was  a  mere  subterfuge.  Appel- 
lants also  showed  that  in  his  affidavit,  where- 
by be  procured  an  order  to  make  service  by 
pubUcatlon  on  the  heirs  of  Michael  D.  Byan, 
Hayes,  tbe  administrator,  stated  that  he  did 
not  know  the  post  office  address  of  said  heirs. 
There  was  evidence  tending  to  show  that 
Hayes  possessed  such  knowledge,  at  least  as 
to  some  of  the  heirs,  or  might  readily  have 
learned  their  address,  since  he  (Hayes)  and 
the  Ryan  children  were  distantly  related, 
and  had  grown  up  In  the  same  neighbor- 
hood, in  Tlpperary  county,  Ireland.  Howev- 
er, Hayes  had  not  Uved  in  Ireland  for  about 
26  years,  and  some  of  tbe  Ryan  children, 
at  least,  had  within  that  time  moved  to 
America.  No  good  purpose  can  be  subserved 
by  a  full  discussion  of  the  evidence  offered 
by  both  parties  to  this  action,  or  In  incor- 
porating in  this  opinion  an  argument  based 
thereon.  The  statutes  in  force  at  the  time 
of  the  sale  of  this  property  did  not  require 
the  administrator,  in  a  proceeding  to  sell 
real  estate,  to  set  forth  In  his  petition  or 
affidavit  for  pubUcatlon  the  post  office  ad- 
dress or  residence  of  the  parties  defendant 
Since  this  proceeding,  the  statutes  in  this  re- 
spect have  been  materially  amended,  and 
now  closely  resemble  the  divorce  and  other 
statutes  governing  constructive  or  substitut- 
ed service. 

[2]  2.  To  show  that  DolUson,  at  the  time 
he  purchased  the  land,  paid  Its  fuU  market 
value,  defendants  introduced  two  of  tbe  ap- 
praisers (the  third  bdng  dead),  and  three 
other  witnesses  apparently  familiar  from  ex- 
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perlenoe  with  land  ralaes.  So  far  as  we  can 
discover  from  the  record,  these  were  all  dis- 
interested and  Intelligent  witnesses.  All  of 
them  testified  that  the  land  brought  its  full 
market  value.  No  evidence  whatever  was  In- 
troduced by  the  plaintiffs,  appellants  here,  to 
contradict  this  evidence.  Seemingly  the  ap- 
pellants rested  their  case  on  this  point  sole- 
ly upon  the  circumstance  that  the  land  had, 
four  years  after  Dolllson  paid  $800  for  It, 
been  sold  for  $5,000.  At  the  time  the  land 
.  was  bought  by  Dolllson,  it  was  unimproved, 
or  practically  so.  At  the  time  It  sold  for 
$5,000,  it  was  in  a  high  state  of  cultivation, 
having  a  growing  crop  upon  It  worth  $1,600  ; 
buildings  had  been  constructed,  and  the  land 
had  been  brought  under  irrigation.  Under 
these  drcumstances,  we  are  clearly  bound  by 
what  mast  have  been  the  findings  of  the  trial 
court,  viz.,  that  the  land  brought  at  the  ad- 
ministrator's sale,  which  was  a  public  one, 
at  which  there  was  present  at  least  one  oth- 
er bidder.  Its  then  full  market  value. 

[3]  3.  It  is  ui^ed  on  bdlialf  of  appellants 
that  Noonan,  the  county  judge,  having  been 
the  attorney  for  the  administrator,  Hayes,  was 
'disqnallfled  under  Code,  I  464,  Revised  Stat- 
utes, to  enter  the  order  for  the  sale  of  the 
land.  The  pertluoit  portion  of  section  464 
]read8  as  follows:  "A  judge  shall  not  act  as 
such  in  any  of  the  following  cases:  In  an 
action  or  proceeding  •  •  •  when  he  has 
been  attorney  or  counsel  for  either  party  in 
the  action  or  proceeding,  unless  by  consent 
of  all  parties  to  Oie  action."  This  case  has 
been  before  the  Supreme  Court,  and  in  Ryan 
et  al.  V.  Getgel,  39  Colo.  355-358.  S9  Pac. 
775,  776,  the  court,  speaking  through  the  late 
Chief  Justice  Steele,  said:  "The  proceeding 
to  sell  real  estate  la  separate  and  distinct 
from  the  administration  of  the  estate  propr 
er,  and  is  a  special  proceeding,  recognized  by 
the  statute."  Judge  Noonan's  professional 
connection  with  the  estate  had  entirely  ceas- 
ed long  before  proceedings  were  instituted  In 
this  case  to  sell  the  real  estate.  For  several 
^'ears  after  Is'oouan's  election  to  the  ofilce  of 
probate  judge  the  title  to  the  laud  in  question 
was  involved  in  an  adverse  proceeding  In 
the  land  office.  Inasmuch  as  Judge  Noonan 
had  nothing  whatever  to  do,  as  an  attorney, 
with  the  proceedli^E  to  sell  the  real  estate, 
there  was  nothing  in  bis  early  professional 
connection  with  the  administration  proceed- 
ing that  disqualified  him  from  later,  as  coun- 
ty judge,  entering  the  order  in  question. 

There,  are  other  technical  Irregularities  In 
connection  with  the  execution  of  the  admin- 
istrator's deed,  which  are  urged  on  behalf  of 
the  appellants;  but  we  do  not  regard  them  as 
vital. 

Upon  the  wltole  record  we  cannot  say  that 
the  evidence  introduced  by  the  appellants  was 
so  clear  and  conclusive  as  that  It  becomes 
our  duty  to.  set  aside  the  judgment  of  the 
trial  court,  who  heard  the  testimony,  and 


had  the  advantage  of  observing  the  demean- 
or of  the  witnesses  while  on  the  stand. 

The  judgment  of  the  trial  court  Is  af- 
firmed. 


MODERN  WOODMEN  OF  AMERtCA  v.  IN- 
TERNATIONAL TRUST  CO. 
(Court  of  Appeals  of  Goloiado.   July  14,  1913. 
Rehearing  Denied  Dec.  8.  1913.) 

1.  Ihbuuhci  (1  818*)— Fbatkrnai.  Benefit 
iNsuftAHOB— AbnoH— SuFriciEHCT  OF  Evi- 
dence. 

Evidence,  in  an  action  on  a  fraternal  ben- 
efit policy,  defended  on  the  ground  of  misrepre- 
sentation by  insured  that  he  did  not  regularly 
use  intoxicants,  held  to  show  that  the  use  ot 
intoxicants  by  Insured  was  such  that  do  con- 
servative insnrance  society  would  have  accept- 
ed insured  as  a  risk  with  knowledge  of  his 
habits. 

TEA.  Note. — For  other  cases,  see  Insurance. 
Cent  Dig.  H  2006.  2007 ;  Dec.  Dig.  |  819.*] 

2.  InsiTB&NOi  (I  S19*)— Fbatebral  Benefit 

INSUBANCE— AcnOHB— SVFFICIKNCT  OF  EV- 
IDENCE—K  NO  WLKDOB  OF  IirSDRBD'a  IVTBII- 

PEBANCE. 

Evidence,  in  an  action  on  a  fraternal  bene- 
fit certificate,  defended  on  the  ground  of  mis- 
representatioDS  by  insured  as  to  the  extent  of 
his  use  of  Intoxicants,  held  not  to  show  that 
defendant's  agent  who  assisted  in  organizins 
the  local  society  bad  knowledge  of  Insured's 
intemperate  habits. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent.  Dig.  Si  2006»  2007;  Dec.  Dig.  S  S19.*] 

3.  Ihbubancb  n_  724*)— Fbatbbnal  Bkneht 
iRanBAHCB— KnowiEDox  or  Ihbobed's 
Habits— Notice  to  Aobnt. 

The  fact  that  one  authorized  by  a  f^ternal 
benefit  society  to  organize  a  local  camp  was 
told  by  an  old  acaoaintance  of  insured  that  in- 
sured drank  too  nMivUy  to  be  a  proper  risk, 
and  was  told  by  another  who  knew  insured  well 
that  he  "was  too  much  of  a  drinker,  to  [tbe 
speaker's]  knowledge,  for  fraternalienn."  were 
mere  vagne  opinions  of  tbe  speakers,  and  not 
sufiicient  to  charge  0»  agent  with  the  duty  of 
investigating  the  extent  of  insured's  indulgence 
in  intoxicants. 

[Ed.  Note.— For  other  cases,  see  Insnrance. 
Cent.  Dig.  H  1837,  186&-18^;  Dec.  Dig.  | 
724.*] 

4.  Insurance  (|  819*)- Fbatebnal  Beneht 
Insdrance — Action — Supficienct  of  Ev- 
idence—Authobitt  OF  Agent. 

Evidence,  in  an  action  on  a  fraternal  ben- 
efit policy,  held  not  to  show  that  one  who 
solicited  insured's  ajpplication  and  forwarde<l 
it  to  ttie  general  offices  had  authority  to  or- 
ganize a  local  society,  or  to  do  more  than  to 
select  the  examining  physician  and  solicit  sod 
forward  applications. 

[Eld.  Note.— For  other  cases,  see  Insurance 
Cent.  Dig.  §8  2006,  2007;  Dec.  Dig.  i  819.*] 

6.  Insitbance  (I  724*)— Fbatkbnal  BENEtn 
Insurance— MisBEPBESENTATioNS— Knowl- 
edge BT  Agent — Estoppel. 

Where  insured's  misrepresentations  to  tbe 
soliciting  agent  of  a  fraternal  aasodation  weif 
willful,  the.  fact  that  tbe  agent  knew  that  In- 
sured's statements  were  not  troe  would  not 
estop  the  company  from  avoiding  the  certificate 
upon  that  ground,  since  there  can  be  no  estoppel 
unless  one  of  the  parties  is  misled  to  bfs  dind- 
vantage. 

[Ed.  Note.— For  other  casos,  see  Insoranc& 

Cent.  Dig.  H  1837,  186e^38B8;  Dec;  Dig.  I 
724.*] 
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6.  CouBTs  (I  92*)— Opikioks— Dictum. 

Where  one  of  the  parties  daimed  that  a 
c«rtaia  case  controlled  the  decision,  and  the  oth- 
er part;  claimed  that  other  cases  ruled,  but  the 
jodge  writing  the  opinion  held  that  the  statute 
controlled  and  based  bis  decision  thereon,  any 
further  remarks  by  bim  about  the  general  rules 
of  law  applicable  was  obiter  and  not  authority. 

[Ed.  Nota.— Fw  other  cases,  see  Courts,  Gent 
DliK.  I  336;  Dec.  Dig.  |  92^1 

I.  IlVSCSANOS    (I    726*)  —  COHBTBUCTION  0¥ 

COSTBACT. 

In  absence  of  statute,  insurance  contracts 
nre  construed  by  the  same  rules  as  other  con- 
tracts, in  order  to  effectuate  the  intention  of 
the  i^rties. 

[&d.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §S  1870-1872;  Dec.  Dig.  g  T2QM 

8.  Inbcbancb  ($  696*)— Fbaternai.  Benefit 
Inbubancb— AoERTs— Restbiction  of  Au- 

THOBITT. 

In  absence  of  statute,  insurance  companies 
may  limit  the  authority  of  their  agents,  and  an 
applicant  dealing  with  an  agent  whose  author- 
ity is  expressly  limited  by  the  application  can- 
not take  advantaxe  of  any  act  m  the  agent  in 
excess  of  such  limited  aothority. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Ceot.  Dig.  I  1836;  Dec.  Dig.  f  696.*] 

9.  CONSTITttTIONAL    LaW    (J  70*)— PbOVINCE 

or  Coubi^Legisi^tivk  FoNcnoN. 

It  is  for  the  legislature,  and  not  for  the 
courts,  to  cbukge  a  well-established  rale  of 
law^  sudi  as  the  rule  permitting  insnranoe  com- 
panies to  limit  the  authority  of  their  agents. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  129-132,  137:  Dec 
Dig.  S  70.*1 

10.  Afpeai.  and  Ebbob  (I  169*)— Pbesenta- 
Tion  Below. 

Where  plaintiff  does  not  raise  a  qnestion 
at  trial  or  upon  appeal  until  after  oral  argu- 
ment, the  appellate  court  is  not  inclined  to 
consider  the  qnestion,  unless  it  is  necessary  to 
do  so  to  prevent  lajastice. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  H  1018-1084;  Dec.  Dig.  8 
1G9.*] 

II.  Insubancb  (§  756*)— Fbatebnal  Benefit 
Insueance — Return  of  Assess«ent9. 

A  fmteroal  benefit  company  need  not  ten- 
der a  return  of  the  premiums  in  order  to  for- 
feit a  certificate  on  the  ground  of  willful  mis- 
n-presentations  by  insured  in  his  application 
as  to  hi:i  intemperate  habits,  thougn  assess- 
tnents  must  be  returned  on  forfeiture  in  case 
of  an  unintentional  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  1917,  191S;  Dec.  Dig.  |  T56.*] 

Horlbut  and  Morgan,  JJ.,  dirsenting. 

Appeal  from  District  Court,  Denver  Connty ; 
Hubert  L.  Shattack,  Judge. 

Action  by  the  lutematlonal  Trust  Com- 
pany, as  guardian  of  William  Conter  and 
Annie  Conter,  lu^lnst  the  Modem  Woodm^ 
of  America.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded, 
with  directions  to  dismiss. 

Truman  PTantz,  of  Rock  Island,  111.,  Tully 
Scott,  of  Denver,  and  George  G.  Perrln,  of 
Rock  Island,  111.,  for  appellant  S.  D.  Cramp 
and  Henry  G.  Allen,  both  of  Denver,  for  ap- 
pellee 

BELL.  J.  This  case  ivas  ably  presented 
in  the  prlncipnl  and  supplemental  briefs  orig- 


inally filed  and  oral  arguments  made  previ- 
ous to  our  opinion' heretofore  announced,  bat 
other  points  are  raised  and  authorities  dted 
in  the  petition  presented  for  a  rehearing, 
which  Is  denied;  and,  for  a  more  orderly 
dispoBitlou  of  all  the  questions  now  herein  in- 
volved, our  original  opinion  Is  hereby  with- 
drawn and  substituted  by  the  following: 

The  action  was  brought  by  the  Internation- 
al Trust  Company,  appellee  herein,  as  guard- 
ian of  the  minor  belra  of  Henry  Conter, 
against  the  Modem  Woodmen  of  America, 
appellant,  a  fraternal  benefit  society  organ- 
ized under  the  laws  of  the  state  of  Illinois, 
and  doing  business  in  the  state  of  Colorado 
under  section  74,  c.  70,  of  the  Revised  Stat- 
utes of  1908  (section  3X60J.  Said  society 
has  a  lodge  system  with  a  ritualistic  form 
of  work,  a  representative  form  of  govern- 
ment, and  is  self-governing  in  Its  administra- 
tion, and  in  the  early  part  of  the  year  1909 
organized  a  local  camp  at  Globeville,  Colo. 
On  the  2d  day  of  February.  1909,  Henry  Con- 
ter, above  named,  made  application  to  said 
society  for  membership  In  said  GlobevUle 
camp  and  for  a  benefit  certificate  In  the  sum 
of  $3,000,  and  In  said  application,  which  was 
in  writing,  warranted  that  all  statements 
and  answers  by  him  made  therein  were  ftiU, 
complete,  and  literally  true,  and  especially 
agreed  therein  .that  the  literal  truth  of  each 
answer  sbonld  be  a  condition  precedent  to 
any  binding  contract  issued  upon  the  faltb 
of  such  answers,  and  agreed  that  they  should 
become  a  part  of  the  benefit  certificate.  In 
the  last  paragraph  of  said  application,  im- 
mediately preceding  the  signature  of  the 
applicant,  his  attention  was  especially  called 
to  the  following  notice:  "That  inasmuch  as 
only  the  head  officers  of  the  society  have 
authority  to  determine  whether  or  not  a  ben- 
efit certificate  shall  issue  on  any  application, 
and  as  they  act  upon  the  written  statements, 
answers,  warranties  and  agreements  herein 
made,  no  statements,  promises,  knowledge  or 
Information  had,  made  or  given  by  or  to  the 
person  soliciting,  taking  or  writing  this  ap- 
plication, or  by  or  to  any  person  shall  be 
binding  on  the  society  or  In  any  manner  af- 
fect its  rlgbts,  unless  such  statements,  prom- 
ises, knowledge  or  Information  be  reduced 
to  writing  and  presented  to  the  head  ot&c&x 
of  the  society  at  or  before  the  time  any  bene- 
fit certificate  shall  be  Issbed  hereon;  and  I 
further  agree  that  If  any  answer  or  statement 
in  this  application  is  not  literally  true,  or  if 
I  shall  fall  to  comply  with  or  conform  to 
any  and  all  by-laws  of  the  said  Modem 
Woodmen  of  America,  whether  now  In  force 
or  hereafter  adopted,  that  my  benefit  certif- 
icate shall  be  void." 

On  the  same  day,  February  2,  1909,  the 
applicant  appeared  before  Dr.  Van  Landing- 
ham,  the  examining  physician  for  the  society-, 
and.  In  answer  to  the  questions  contained  in 
his  application,  purported  to  state  his  fam- 
ily history,  his  health  condition,  and  habits. 


•For  otbsr  cases  see  same  topic  anil  section  NUMBER  la  Dm.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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The  answers  thus  made  by  him  were  writ- 
ten by  the  examining  physician  In  the  appli- 
cation, which  was  sabsequently  signed  by  the 
applicant;  and  represented,  in  substance,  that 
he  had  not,  In  the  last  seven  yenrs  previous 
to  the  date  of  his  application,  been  treated 
by  or  consulted  any  [>erson,  physician,  or 
physicians  in  regard  to  personal  ailments; 
that  be  never  had  any  local  disease,  personal 
Injury,  or  serions  illness;  that  at  the  time  of 
the  examination  he  was  of  sound  body,  mind, 
and  health,  free  from  disease  or  Injury,  and  of 
good  moral  character  and  exemplary  habits ; 
that  he  did  not  use  Intoxicating  liquors  daily ; 
that  he  had  never  b^en  Intoxicated ;  and  that 
the  kind  and  quantity  of  intoxicating  liquors 
consumed  by  him  was  "an  occasional  beer." 
On  the  19th  day  of  March.  1909,  the  appellant 
issued  a  benefit  certificate  to  the  applicant 
CD  said  application  and  the  answers  con- 
tained thei^  and  on  April  11.  1909,  23  days 
after  iBsulng  the  same,  the  assured  died  l^m 
tetty  degeneration  of  the  heart  The  ap- 
pellee, as  guardian  of  the  minor  dilldr«i  of 
the  assured,  sought  to  collect  from  the  ap- 
pellant the  sum  of  fS.000  as  provided  in  the 
benefit  certificate,  and  brought  suit  In  the 
district  court  of  the  dty  and  county  of  Den- 
ver fior  the  amount  The  appellant  resists 
payment  of  this  certtBcate  because,  it  avers, 
the  assured  made  false  statements  in  his 
appUcatlon  In  regard  to  his  health  and 
habits,  and  that  at  the  time  he  made  such 
statements  he  had  a  disease  of  the  heart,  and 
was  Intemperate  in  the  use  of  Intoxicating 
liquors,  which  was  flie  Indirect  Cause  of  his 
deaOi,  and  that  such  false  stetements  and 
intemperance  on  the  part  of  the  assured, 
under  the  terms  at  hla  application  and  the 
by-laws  of  the  sodety,  render  bis  certificate 
null  and  void.  The  appeU^  denies  the  above 
diarges,  and  all^ces  tha^  if  th^  are  true^ 
the  agNits  and  (rfficers  of  the  appelant  socie- 
ty knew  the  actual  condltUm  of  affairs  at  and 
btfore  the  time  of  issidng  flie  certificate, 
and  accepted  from  the  assured  his  dues, 
premiums,  and  fees  with  full  knowledge  of 
tiiese  condltlonB,  and  has  thertfore  waived 
the  conditlfflis  In  this  respect  in  the  apidica- 
tion.  Its  by-laws  and  the  certificate,  and  la 
estopped  from  asserting  a  forfdtnre.  On 
the  12th  day  of  April,  1909,  Drs.  Carlin  and 
Bennett  held  an  autopsy  on  the  body  of  the 
assured,  and  w«e  able  to,  and  did,  determine 
that  the  assured  died  from  fiUity  degeneration 
of  the  heart,  but  were  unable  to  determine, 
from  their  examination  of  the  body,  the 
primary  cause  of  the  disease^ 

Dr.  Carlin  testified  that  fatty  degeneration 
of  Uie  heart  Is  an  affection  which  "causes 
the  musenlar  fibers  of  the  heart  to  'change 
into  fat  surface  and  become  friable  and  soft;'' 
BO  that  the  finger  might  be  pushed  through 
with  very  little  effort,  while  the  ordinary 
heart  Is  tough,  and  that,  In  the  case  of  the 
assured,  the  disease  was  In  an  advanced 
stage  and  the  heart  reduced  In  si%  He 
further  testified  that  the  primary  cause  of 


the  disease  is  any  wasting  disease  of  the 
body,  such  as  cancer,  tuberculous,  alcobollsm, 
and  long  sieges  of  typhoid  fever,  diphtheria, 
arsenical  and  phosphorous  poisoning,  and  Dr. 
Bennett  adds  to  these:  Torpidity  of  liver, 
poor  circulation,  bad  digestion,  and  other 
things  which  tend  to  upset  the  heart 

The  witness  Miller,  a  druggist,  testified 
that  he  thought  the  assured  was  suffering 
from  heart  trouble  for  some  time  before  the 
date  of  his  application,  because  of  Mb  bad 
complexion  and  complainte  of  dizziness,  and 
had  sold  him  strychnine  tablets  to  relieve 
him  of  this  trouble,  but  did  not  advise  the 
assured  that  they  were  for  this  purpose. 

Another  witness,  Jennie  Sardakovskl,  who 
was  well  acquainted  with  the  assured  aad 
had  business  transactions  with  him,  testified 
that,  about  a  year  before  his  death,  and  again 
abont  two  weeks  pxevtons  thereto,  she  saw 
him  taking  tablets  which  he  told  h«  were 
for  his  heart 

Dr.  Lee  testified  that  he  examined  the  as- 
sured for  a  policy  in  the  Prudential  Insor- 
ance  Company  about  80  days  previous  to  his 
death,  or  7  days  before  the  certificate  in 
question  was  issued,  and  found  his  heart  sc- 
Uon  to  be  very  rapid.  Counsel  for  appellant 
«)deavored  to  have  the  witness  state  the 
cause  assigned  to  him  by  the  assored  for  this 
abnormal  condition ;  but,  upon  objection  of 
the  aK)ellee,  the  con^  ^used  to  hear  the 
testimony. 

It  also  developed  at  the  trial  that  tat  the 
last  4%  years  of  the  assnred's  life  he  bablto- 
ally  indulged  In  the  use  (tf  Intoxicating  Uq- 
uors,  using  both  beer  and  whisky. 

Charles  Newman  testlfled  that  he  knew  the 
assured  personally  for  a  period  of  five  yeui 
before  his  death;  that  they  lived  wltbln 
three  blocte  of  eaCh  other,  and  fbr  weeks  at 
a  time  he  would  see  him  dally,  and  at  times 
be  would  not  see  him  for  a  week  or  two; 
that  whenever  they  met  the  assured  took  a 
drink  of  beer  and  sometimes  two.  three,  w  a 
whole  lot  more ;  that  they  both  drank  aboot 
tile  same,  and  would  send  tor  a  can  of  beer 
and  drink  together;  that  it  was  a  dally  oc- 
currence for  the  assured  to  drink  beer  when 
they  vrere  togetbw,  and,  at  times,  but  not 
frequently,  the  witness  saw  him  under  the 
Inflnenoe  of  intoxicating  liquors;  Qiat  thi^ 
both  got  drunk  togethw,  but  not  often;  and 
that  he,  the  witness,  solicited  q^catloas 
for  membership  In  the  GlobevUle  camp,  bnt 
refused  to  take  the  aasured's  application  be- 
cause he  was  too  much  of  a  drinker,  to  Us 
knowledge,  for  fratemallsuL 

Michael  nshko  testified  that  he  worked  for 
the  assured  for  more  than  four  years  imme- 
diate prior  to  his  death,  that  he  drove  the 
wagon  in  tiie  mornings  and  cut  meat  in  the 
afternoons,  and  that  during  this  time  be 
drank  whisky  and  beer  with  the  assured. 
His  examination  in  part  is  as  Hollows:  "Q* 
Did  Us  habit  of  taking  drinks  extend  over 
the  whole  p^od  of  four  years  that  you  knew 
hlml  A.  Yea,  air.  Q.  Did  lie  become  In- 
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toxlcated  or  under  the  Inflnence  of  Uqaor? 
A.  Under  the  influence?  Tee,  sir.  Q.  Did  It 
(Center's  drinking  cover  OAs  period  gener- 
ally, every  day.  or  every  weekt  A.  Tea,  sir; 
I  suppose  he  took  his  drink  every  day." 
Plshko  also  testified  that  he  saw  the  aamred 
drink  beer  the  day  he  died. 

Jennie  Sardakovskl  teatifled  that  the  assur- 
ed ocmipled  the  ground  floor  of  her  building, 
and  slept  in  a  bunk  behind  the  Ice  chest*  at 
least  part  of  the  time,  for  three  years  Imme- 
diately prior  to  his  death ;  that  she  saw  him 
ncariy  every  day;  that  she  saw  him  drink- 
ing whlefty  and  beer  in  tbe  store ;  and  that 
the  year  before  he  died  be  drank  heavily 
Eome  days,  and  some  days  he  did  not, 

C.  M.  Rlgdon  testified  that  he  was  a  Den- 
ver policeman  on  the  heat  where  the  assured 
did  business,  and  saw  him  almost  dally  for 
a  period  of  4%  years  before  his  death ;  that 
tbe  assured  had  the  reputation  of  being,  and 
was,  a  veiT  heavy  drinker,  and  was  frequent- 
ly intoxicated  during  this  time ;  that  he,  tbe 
vitness,  was  called  upon  to  arrest  the  as- 
sured three  different  times  for  intoxication 
and  disturbance;  and  that  such  periods  of 
intoxkatton  occurred  during  the  entire  4% 
years  tlut  tbe  witness  knew  the  assured; 
that  the  assured  during  the  last  six  or  eight 
months  of  his  life  kept  a  jug  of  whisky  and 
a  case  of  beer  in  his  place  of  business  and 
served  It  to  his  customers  and  drank  with 
tbem;  that  he  was  a  customer  of  the  as* 
Bared  and  drank  with  him  several  times, 
and  at  such  times  tbe  assured  drank  more 
than  he  did,  he  generally  taking  but  one  drink 
while  tbe  assured  took  two  or  three;  and 
that  tbe  assured  was  exceedingly  liberal  In 
treating  his  Mends  and  customers. 

ni  Ttie  foregoing  statement  of  tbe  testl- 
mony  convinces  this  court  that  no  safe  or 
conservative  insurance  company  or  society 
vould  have  accepted  this  risk  with  knowl- 
edge of  the  excessive  drink  habits  of  the  as- 
sured aa  above  detailed.  In  fact  appellee's 
counsel  made  no  special  effort  to  refute  the 
evidence  of  tiie  dissipated  practicea  of  the 
assured,  bnt  rather  defended  on  tbe  ground 
that  the  appellant  society  received  the  appli- 
caUoa,  initiation  charges,  and  legal  fees  of 
tbe  assured  and  accepted  him  with  full 
knowledge  of  his  Intemperate  habits,  and  is 
therefore  estopped  from  benefiting  by  bis 
fiilse  answers.  Tbe  majority  of  this  court 
takes  a  different  view  of  the  evidence  from 
that  presented  by  appellee's  counseL 

Di.  Van  Landlngham,  examining  physidan 
for  appellant,  testified  that  he  had  seen,  bnt 
thon^t  he  bad  no  acquaintance  with,  tbe  as- 
snred  at  the  time  of  tbe  examination ;  that 
he  read  tbe  questions  from  the  appUcaUon, 
and  tbe  assured  answered  yea  or  no,  what- 
ew  waa  required,  and  be  wrote  the  answers 
aa  they  were  given.  There  Is  no  pretense 
that  the  answers  were  not  written  as  tbe  as- 
sured gave  them.  It  is  shown  by  Dr.  Van 
Landlngham  that  be  was  employed  by  the 
appellant  society  through  Mr.  Home  to  make 


the  medical  examinations,  but  there  ia  no 
evidence  that  he  knew  anything,  whatever, 
about  applicant's  drink  bablts.  It  la  dalm< 
ed,  however,  that  Ifiller  and  Newman  noti- 
fled  Home  of  tbese  bablts. 

Hie  testimony  of  MlUer  U  Out  be  *'met 
him  (Hume)  when  he  first,  came  out  there  to 
organize  a  lodge  of  Woodmen.  •  •  •  i 
think  I  waa  one  of  the  first  men  tiiat  mis 
consulted  Mr.  Home  aa  a  prospective 
member.  *  *  *  I  told  Mr.  Hume  that 
Henry  Confer  waa  not  a  desirable  member 
tax  the  organisation;  •  «  •  that  be 
drank  too  heavily,  and  I  thought  hla  heart 
waa  In  bad  condition.  Q.  On  what  did  yon 
base  yonr  Information  that  you  gave  Mr. 
Hume  as  to  his  being  a  heavy  drinker?  A. 
Personal  obaervatlon,  I  guess.  Q.  Yon  knew 
that  to  be  a  fact?  A.  I  knew  that  he  drank 
more  than  I  would  want  to  drink.  Q.  Well, 
in  yonr  <^)lnlon,  he  drank  eo  much  that  you 
suggested  that  be  waa  not  a  fit  perscm,  be- 
canse,  as  one  of  the  reasons,  that  be  was  a 
heavy  drtnko'T  A.  Yes,  sir." 

The  witness  Newman  testified  aa  fOUows: 
"I  came  In  there  (Conter*s  store)  to  writo  a 
party  vjt,  and  I  wrote  him  np,  and  he  came 
up  and  atarted  to  ball  me  up  about  Insnrance, 
and  1  said:  *Yon  need  not  tolk  about  it  I 
would  not  have  you  In  the  Modem  Woodmen 
or  any  other  lodge.*  Q.  I  mean  between  you 
and  Mr.  Hume.  A.  Well,  that  happened 
about  two  weeks  afterwards.  I  told  him  I 
would  not  write  him  up,  for  I  was — he  was 
telling  me  that  he  is  paralyzed.  Q.  What 
reason  did  you  give  for  not  writing  him  up? 
A.  That  he  was  too  much  of  a  drinker,  to 
my  knowledge,  for  fratemallsm."  It  la  diffi- 
cult for  us  to  see  how  the  statement  made 
by  Newman  could  have  made  any  substan- 
tial Impression  upon  Hume  as  to  assured's 
drink  habits.  Newman  seems  to  have  been  a 
bosom  companion  of  tbe  assured,  and  stated 
in  his  testimony  that  they  were  frequently 
assodatii^  and  drinking  together  and  got 
drunk  together,  but  not  often,  and  that  they 
both  drank  about  Qie  same.  If  the  witness 
considered  tbe  aasnred  too  much  of  a  drinker 
for  fratemallsm,  we  are  unable  to  see  how 
he  could  have  regarded  himself  as  a  fit  mem- 
ber for  fratemallsm.  From  the  relations  ex- 
isting betwe^  Newman  and  the  assured,  the 
remark  made  in  reply  to  the  assured's  "ball- 
ing up"  the  wltoess  would  ap[>ear  very  ln> 
consistent  and  unnatural,  unless  made  in  a 
mere  spirit  of  pleasantry  between  two  In- 
timate friends. 

[2,  S]  After  creditable  efforts  were  exerted 
by  counsel  for  appellee  to  obtain  some  fact 
that  was  put  into  the  possession  of  Hume 
showing  the  intemperate  habits  of  the  as- 
sured, they  dismally  failed.  Center  was  aent 
to  the  <>T« mining  physldan,  and  told  him,  In 
snbstance,  that  his  habits  were  ex«nplary; 
that  he  never  had  been  intoxicated;  tlfat  he 
did  not  use  Intoxlcattng  liquors  daily;  and 
tbat  the  kind  and  quantity  of  Intoxicating 
Uquora  consumed  by  him  waa  an  occasional 
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beer.  Hie  stfttemoit  made  by  Miller  to 
Hume  that  the  assared  drank  too  heavily  and 
the  statement  at  Newman  to  Home  that  Uie 
aasnred  "was  too  much  of  a  drinker,  to  [hla] 
knowledge,  for  fratemallsm,"  w«e  vague 
opinions  of  the  witnesses  which  did  not  nec- 
esaarlly  conflict  with  the  statements  of  the 
assured  In  his  medical  aamlnatlon.  Eilther 
of  the  witnesses  for  ought  we  know,  may 
have  thought  that  "an  occasional  beer"  was 
drinking  too  heavily,  or  Newman  may  have 
Ukoi]«ht  "an  occasional  beer"  made  the  assur- 
ed "too  much  of  a  drinker  for  fraternallsm." 
Neither  of  the  answers  of  these  witnesses 
gave  Hume  any  idea  of  the  amount  or  quali- 
ty of  Intoxicating  liquors  consumed  by  the 
assured  or  the  frequency  of  his  Indn^ncea 
They  were  mere  hazy  opinions  bottomed  on 
no  facts  disclosed  In  the  record  at  least,  and 
In  our  opinion,  under  the  condition  of  the 
record,  no  rule  of  ordinary  diligence  required 
the  appellant  to  pursue  its  investigation  be- 
yond the  medical  examination.  It  will  also 
be  observed  that  the  ofdnion  of  Newman  was 
not  expressed  to  Home,  until  two  weeks  after 
the  assured  "balled  ni^  the  witness  for  In- 
surance, and  there  Is  ndtber  evidence  nor 
presumption  that  the  physician's  examina- 
tion and  the  acceptance  of  the  application 
were  not  then  completed. 

There  is  a  great  dearth  of  evidence  as  to 
the  position  'of  the  agent  Hume.  At  the 
trial,  counsel  for  appellee  requested  that 
counsel  for  appellant  admit  that  Hume  "was 
an  assistant  of  the  depu^  head  consul." 
Counsel  for  appellant  replied:  "He  was  as- 
sistant deputy  of  the  head  consul  with  the 
limited  power,  only,  to  solicit  members." 
Counsel  for  appellee  then  said:  "We  want  to 
offer  especially  out  of  the  by-laws  of  the  de- 
fendant chapter  27  consisting  of  sections  210 
to  222,  Inclusire,"  which  were  admitted,  show- 
ing the  authority  possessed  by  bead  and 
deputy  head  consuls—but  make  no  reference 
to  the  authority  of  an  assistant  of  such 
deputies.  They  gave  deputy  head  consul  au- 
thority to  soUdt  members  and  organize  local 
camps  when  and  wherever  the  head  consul 
might  direct,  and  permitted  him  to  collect 
and  retain  the  membership  fee  of  not  less 
than  $6  for  bis  services,  and  to  solicit  mem- 
bers for  organized  camps,  when  short  of 
members,  on  the  same  terms.  Counsel  for 
appellee  In  argument  speak  of  tbe  organiza- 
tion of  tbe  GlobevlUe  camp  by  Hume;  how- 
ever, the  evidence  does  not  bear  this  out 
The  record  shows  that  Hume  secured  Dr. 
Van  Landlngbam  as  examining  physician  for 
the  camp,  consulted  with  Miller,  when  he 
llrst  arrived,  about  tbe  organization  of  said 
camp,  solicited  and  obtained  tbe  applications 
of  MlUer  and  tbe  assured,  and  this  Is  about 
tbe  extent  of  his  participation  in  the  business 
of  the  organization  found  in  this  record. 
There  seemed  to  be  a  contention  of  counsel 
as  to  whether  be  really  organized  the  camp. 
Ck>ua8el  for  appellee  Intimated  tbat  be  did, 
while  counsel  for  apiiellant  insisted  that  he 


did  no^  and  eadt  of  the  parttm  tiled  to  es- 
tablish its  contention  1^  the  evidence  at  A. 
W.  MlUer,  who  waa  elected  detfe  of  thelocil 
camp  at  the  time  of  its  organlxation.  Ap- 
pellee's counsel  asked  the  witness:  "Q.  Ton 
do  know,  however,  tbat  he  was  the  man  who 
organized  the  local  camp  *  *  *  t  A.  Be 
Is  tbe  man  who  took  my  aptdlcatton." 

Coimsel  for  appellant  later  asked:  "Q.Mr. 
MlUer,  as  a  matter  of  fiict,  Mr.  Hmne  did  not 
organize  the  camp,  did  he?  A.  I  do  not  be- 
Ueve  that  I  said  he  did,  did  If* 

[4]  Thexe  is  no  adequate  proof  that  the 
agent  Hume  organized  the  local  camp  or  had 
any  authority  to  do  more  than  select  the 
examining  physician,  solicit  applieattons,  and 
forward  them  to  the  head  officers  of  the 
society;  and.  If  we  are  to  be  governed  br 
Miller's  testimony,  we  should  conclude  tbat 
he  did  not  organize  tbe  local  caxnp. 

[I]  With  this  condition  of  tbe  reootd  be- 
fore us,  it  Is  insisted  tbat  Ibe  aodety  had 
knowledge,  through  tte  ag«its  MlUar  and 
Hume,  of  the  impaired  health  and  Intern- 
paste  baUte  of  tbe  assured,  and  therdSore 
the  law  of  widver  and  estoppel  operates  in 
fhvor  of  tiie  appdlee.  We  are  not  pc^aied 
to  admit  tbe  knowledge  of  the  society  as  con- 
tended, but,  evNL  though  It  had  been  shown 
to  our  satlsfoctlon  that  iOllex  and  Home 
had  this  knoiiiedge,  the  appellee^  under  the 
aatborltles  and  In  view  of  the  willfDl  sots- 
rqpresentatlona  ot  the  assured,  could  not 
benefit  by  the  fact,  for  it  Is  said  in  2  Bacon 
on  Ben.  Soc  &  L.  las.  (8d  Ed.)  |  484a,  ttut: 
"It  la  an  elemental  rule  that  where  the  means 
of  knowledge  are  equal  there  can  be  no  es- 
toppel, nor  can  estoppel  exist  without  some 
act  of  the  party  estopped  ndslending  tbe  otb- 

to  his  disadvantage." 

In  Eetcham  v.  Am.  Mut  Acc.  Ass'd,  117 
Mich.  621.  528,  76  N.  W.  5,  6,  the  Supreme 
Court  of  Michigan  said:  "The  courts  have 
always  been  anxious  to  take  care  of  tbe 
rights  of  the  assured  when  the  applicant  has 
relied  upon  tbe  agent  Informing  the  company 
what  had  been  truthfully  told  to  him  aboot 
the  character  of  the  risk;  but  the  coarts 
never  have  said  tbe  company  is  bound  by 
statements  contained  in  an  application,  wheu 
not  only  tbe  agent,  but  the  assured,  knowK 
they  are  untrue  and  calculated  to  deceive, 
and  tbe  application  Is  to  be  forwarded  to 
the  company  as  the  basis  of  its  action.  To 
so  hold  would  put  these  organizations  com- 
pletely at  tbe  mercy  of  dishonest  and  un- 
scrupulous agents."  See,  also,  Ins.  Co.  v. 
Fletcher,  117  IJ.  8.  519,  6  Sup.  Ct  837,  29 
L.  Ed.  934;  M.  W.  of  A.  v.  Owens,  130  S. 
W.  (Tex.)  860:  Hexom  v.  Maccabees,  140 
Iowa,  41,  117  N.  W.  19;  Kempe  v.  W.  O.  W. 
(Tel..  Civ.  App.)  44  S.  W.  688,  14  L.  R.  A 
(N.  S.)  280,  note;  Bonewell  v.  No.  Am.  Co., 
160  Mich.  137,  126  N.  W.  61;  a.  c.  on  rehear- 
ing, 167  Mich.  274,  132  N.  W.  1067,  Ann.  Gas. 
1913A,  847;  Loftin  v.  Benev.  Ass'n,  9  Gs. 
App.  121,  70  S.  E.  353;  Mud^e  v.  L  O. 
149  Mich.  467,  112  N.  W.  1130,  14  L.  a  A. 
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(N.  S.)  270,  119  Am.  St  Rep.  086;  CoUIns 
r.  C!o^  32  Mont  329,  SO  Pac  609,  1092,  108 
Am.  St.  Rep.  578;  Wllhelm  v.  Columbian 
Knights,  149  Wis.  585,  136  N.  W.  160;  Mc- 
Greevy  v.  Nat  Union,  152  IlL  App.  62; 
Dlmlck  V.  Co.,  69  N.  J.  Law,  384,  55  AtL  291, 
ti-J  L.  H.  A.  774;  Maler  v.  Co.,  78  Fed.  666, 
24  C.  C.  A.  239;  Mattson  t.  Samaritans, 
91  Miim.  434,  98  N.  W.  330. 

It  13  intimated  by  counsel  for  appellee  that 
Hnme  was  Influenced  In  soliciting  the  mem- 
bership of  the  assured  by  reason  of  the  fee 
attached,  and  from  this  they  argue  that.  If 
the  society  Is  thus  dominated  by  a  desire  on 
the  part  of  Its  officers  for  fees  and  salaries, 
the  members  of  the  socle^  should  pay  such 
<-]aiins  as  the  one  here  presented. 

It  Is  said  by  the  Supreme  Court  of  Wash- 
ington in  Elliott  T.  Knights  of  the  Modem 
Maccabees,  46  Wash.  320,  89  Pac.  929,  930, 
13  L.  R  A.  (N.  S.)  856,  that,  if  a  person 
colludes  with  an  agent  to  cheat  the  prin- 
cipal, the  latter  Is  not  responsible  for  the 
act  or  knowledge  of  the  agent  for  the  rule 
which  charges  the  principal  with  what  the 
agent  knows  Is  for  .the  protection  of  innocent 
third  persons,  and  not  those  who  use  the 
^gent  to  further  their  own  fraud  upon  the 
lirmcipal.  It  is  there  held  that,  while  notice 
to  ao  agent  Is  notice  to  his  principal  as  a 
general  rule,  an  exception  to  this  rule  arises 
when  the  agent's  conduct  is  such  as  to  raise 
a  clear  presumption  that  he  will  not  com- 
luuuicate  to  his  principal  his  knowledge  of 
the  fact  in  controversy,  and  where  he  acts  in 
bis  own  Interests  and  adversely  to  those  of 
bis  principal.  In  the  case  tbere  under  con- 
sideration the  age  limit  for  membership  was 
SO  years,  and  ESliott  informed  the  deputy 
commander  that  he  was  55  years  of  ago. 
The  deputy  asked  him  to  state  his  age  as 
of  50  years  and  promised  to  secure  his  ad- 
mission. The  suggestion  was  acted  upon, 
Elliott  was  admitted,  and  remained  a  mem- 
ber of  the  tent  until  he  had  paid  in  dues 
the  sum  of  ?348,  and  was  entitled  to  certain 
returns  under  the  rules.  It  was  then  dis- 
covered that  he  had  misrepresented  his  age, 
the  society  canceled  his  membership,  he 
sued  to  recover  the  above  stated  amount 
and  the  court  held  that  he  and  the  agent 
were  working  for  their  own  interests,  and 
neither  of  them  for  the  interests  of  the 
^ety,  and  denied  his  right  to  a  return  of 
the  dues  paid  by  him.  See,  also,  Ryan  v. 
World  Mut.  L.  I.  Co.,  41  Conn.  168,  19  Am. 
Rep.  490 ;  Hanf  v.  N.  W.  Masonic  Aid  Ass'n, 
76  Wis.  450,  46  N.  W.  315 ;  1  Enc  of  Law 
(2d  Ed.)  U44,1145. 

However,  we  have  found  that  there  Is  no 
substantial  evidence  showing  that  the  agent 
Hume  had  knowledge  of  the  falsity  of  the 
iitatementa  But,  if  we  should  concede  his 
knowledge,  It  could  not  excuse  the  culpabll- 
1>7  of  the  assured,  and  the  trial  court  should 
have  granted  the  request  of  appellant  for  an 
instruction  to  the  Jury  that  It  return  a  ver- 
^ct  for  the  defendant   The  foregoing  con- 


clusion is  sufficient  to  dispose  of  tliis  case, 
and  we  feel  that  it  Is  unnecessary  for  us  to  go 
beyond  this;  but  the  case  has  been  so  ably 
and  exhaustively  argued  on  both  sides,  and 
so  many  authorities  have  been  produced  pro 
and  con,  and  such  persistent  demands  have 
been  made  in  counsel's  argument  for  a  re- 
hearing, that  we  feel  constrained  to  present 
some  of  the  points  urged  and  authorities 
cited  In  support  thereof,  if  foi  no  other  pur- 
pose than  that  the  bench  and  bar  may  have 
the  benefit  of  the  researches  of  counseL 

It  will  be  seen  from  a  quotation,  from  the 
application  of  the  assured,  in  the  early  part 
of  this  opinion,  that  a  policy  should  issue 
only  upon  the  written  statements,  answers, 
warranties,  and  agreements  made  In  the  ap- 
plication, and  that  no  statements,  promises, 
knowledge,  or  information  bad*  made,  or 
given  by  or  to  the  person  soliciting,  taking, 
or  writing  the  application  should  be  binding 
npon  the  society  or  In  any  manner  aCTect  its 
rights,  unless  such  statements,  prgmlses, 
knowledge,  or  information  were  reduced  to 
writing  and  presented  to  the  head  officers 
of  the  society  at  or  before  the  time  any  bene- 
fit certificate  should  be  issued  thereon,  and 
that  the  certificate  should  be  void  if  any  of 
the  statements  contained  In  the  application, 
which  were  made  warranties  In  toto,  should 
not  be  wholly  true.  This  notice  of  the  lim- 
ited character  of  the  soliciting  or  other 
agents  of  the  company  appeared  In  large  type 
in  the  application  immediately  above  where 
the  assured  signed  the  same,  with  a  headline 
printed  In  large  capital  letters  as  follows: 
"APPLICANT  WILL  PLEASE  NOTE  THIS 
CLAUSE,"  thereby  using  every  endeavor  on 
the  part  of  the  society  to  bring  the  limited 
authority  of  the  agents  to  the  notice  of  the 
assured.  Prior  to  March  29,  1886,  when  the 
Supreme  Court  of  the  United  States  announc- 
ed its  opinion  in  the  case  of  N.  Y.  Life  Ins. 
Co.  V.  Fletcher,  117  U.  S.  61&-536.  6  Sup.  Ct 
837,  29  L.  Ed.  934,  on  an  application  similar 
to  the  one  under  consideration,  the  courts 
showed  a  tendency  to  hold  that  the  knowl- 
edge of  the  agent  was  the  knowledge  of  the 
company  regardless  of  the  attempts  of  com- 
panies to  limit  the  authority  of  agents;  and 
with  many  courts  there  seemed  to  be  no 
discrimination  made  t>etween  the  dedslona 
cited  from  coarts  of  states  where  the  Leglsla- 
tures  had  specially  provided  that  "persons 
soliciting  Insurance  or  procuring  applications 
therefor  should  be  held  to  be  the  agents  of 
the  insurance  companies,  anything  In  flie 
application  or  policy  to  the  contrary  not- 
withstanding," as  In  the  state  of  Iowa  (Laws 
of  1880,  c.  211,  p.  209).  and  those  where 
the  general  principles  of  agency  only,  with- 
out any  statutory  restrictions,  were  involved. 

Justice  Field,  In  writing  the  opinion  in  the 
Fletcher  Case,  supra,  disregarded  aU  au- 
thorities where  the  agent's  authoilty  vroB  not 
limited,  and  said  that  in  cases  where  the 
agents  were  not  limited  in  their  authority 
they  would  be  deemed  as  acting  toT  the  eom- 
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panles,  but  where  the  power  of  the  agent  was 
limited,  and  notice  of  such  limitation  given 
to  the  applicant  in  the  appllcatl(Hi,  which  he 
was  required  to  make  and  sign,  and  which 
he  must  be  presumed  to  have  read,  he  would 
be  bound  by  such  limitation,  and  that  there 
was  nothing  In  insurance  contracts  which  dis- 
tinguished them  in  tbls  particular  from  oth- 
ers. He  further  said  that,  if  the  assured  had 
read  even  the  printed  lln»  of  his  application, 
he  would  hare  seen  that  It  stipulated  that  the 
rights  of  the  company  could  In  no  respect  be 
affected  by  the  agent's  verbal  statements,  un- 
less reduced  to  writing  and  forwarded  with 
the  application  to  the  home  office,  that  the 
company,  like  any  other  principal,  could  limit 
the  authority  of  Its  agents,  and  thus  bind 
all  parties  dealing  with  them  with  knowl- 
edge  of  snch  limitation,  and  that  It  must  be 
presumed  that  the  applicant  read  the  appU- 
catlim  and  was  cognisant  of  the  limitation 
therein  ezpr^sed,  when  the  notice  was  so 
clearly  brought  to  his  attention. 

In  Iverson  t.  Met  life  Ins.  Co..  ISl  Oal. 
746,  91  Pac.  600-612,  13  L.  R.  A.  <N.  a)  866, 
the  Supreme  Court  of  California  had  the 
same  question  under  consideration,  and  held 
that,  when  a  soUcltlDg  agent  takes  an  in- 
surance application  in  which  It  Is  stipulated 
that  the  answers  of  the  applicant  are  true 
and  are  the  basis  of  the  contract  of  insur- 
ance; that  if  untrue  the  policy  should  be  void; 
that  only  officers  of  the  insurer  had  authority 
to  determine  whether  a  policy  should  issue; 
and  that  no  statement  made  to  tbe  soliciting 
agent  should  be  binding  on  the  insurer,  unless 
reduced  to  writing  and  presrated  to  the  offi- 
cers of  the  company  at  the  home  office — the 
company  would  not  be  held  liable  on  the 
policy  Issued  on  such  application  unless  in- 
formed as  provided  therein.  In  that  case 
the  agent  of  the  company  solicited  an  api^- 
catlon  from  Iverson,  whom  he  bad  known  for 
over  two  years,  and  knew  that  he  had  suffer- 
ed a  stroke  of  paralysis,  but  this  Information 
was  not  communicated  to  the  general  agent 
of  the  company,  the  assured  stated  In  bis  ap> 
plication  that  he  never  had  paralysis,  and 
the  court  declared  the  policy  void,  and  held 
that,  under  the  conditions  of  tbe  application, 
the  knowledge  of  the  soliciting  agent  was 
not  the  knowledge  of  tbe  company.  It  fur* 
tber  held  that  an  Insurance  company,  like 
any  other  principal,  could  prescribe  limita- 
tions upon  the  power  and  anthori^  of  its 
agents,  and  persons  dealing  with  snch  agents, 
with  notice  of  the  limitations  upon  their 
authority,  are  bound  by  the  restrictions  Im- 
posed, and  that  in  the  case  before  It  the 
assured  was  plainly  informed  in  the  applica- 
tion that  only  the  officers  at  the  home  office 
had  authority  to  determine  whether  a  policy 
should  issue  on  the  application,  and  that  they 
acted  on  the  written  statements,  answers, 
warranties,  and  agreements  contained  there- 
in in  determining  the  matter. 

In  Dlmlck  v.  Met.  Ufe  Ins.  Co..  60  N.  J. 
Law,  884.  6G  Aa.  201,  62  li.  B.  A.  779,  780, 


Involvliv  tbe  same  questions  of  Umltatloiu 
of  agen<de8  as  were  considered  In  the  Fletdier 
and  Iverson  Cases,  tlie  conrt  said  the  com- 
pany certainly  was  at  liberty  to  limit  the 
powers  and  authortlr  of  its  own  agents,  aod 
third  parties  dealing  with  snch  agents,  with 
express  notice  of  the  limitations  thus  im- 
posed, could  not  Und  the  principal  by  any  act 
d(me  by  the  agents  in  excess  of  the  bouoda  of 
their  authority ;  that.  If  a  similar  qnestion 
were  raised  concerning  a  contract  relating  to 
any  other  subject-matter,  not  tbe  slightest 
doubt  would  be  entertained  with  respect  to 
the  binding  force  of  the  limitation,  and,  if 
persons  seeking  insurance  and  insurance  com- 
panies are  to  be  left  free  to  enter  into  sodt 
contracts  as  tbey  piease  with  r^erence  to  life 
Insurance.  It  Is  difficult  to  find  any  ground  cm 
which  to  Ignore  the  force  of  these  exineess 
stipulations,  and,  if  there  is  any  public  policy 
requiring  a  rule  different  from  that  appli- 
cable to  other  subjects,  It  Is  for  tbe  Le^ida- 
tures,  and  not  for  the  courts,  to  declare  It 
See,  also,  to  the  same  effect:  Northern  As- 
sur.  Co.  V.  Grand  View  Bldg.  Ass'n.  183  U.  S. 
308.  22  Sup.  Ct  133,  46  £/.  Ed.  213;  McCoy 
V.  Met  Life  Ins.  Co.,  133  ibss.  82 ;  Clemens 
V.  Sup.  Assembly,  131  N.  T.  485,  80  N.  E.  496. 
16  Ll  R.  A.  33 :  Rlnker  v.  JGtna  life  Ins.  Co., 
214  Pa.  608,  64  Ati.  82-84,  112  Am.  St  Rep. 
773;  Cleaver  v.  Ins.  Co.,  65  Mich.  627,  82  N. 
W.  660,  8  Am.  St  Rep.  908;  Cook  v.  Standard 
L.  k  Aoc.  Ins.  Co.,  84  Mich.  12,  47  N.  W.  568- 
571;  Ketcham  v.  Am.  Mint  Acc.  Ass'o,  117 
Mich.  621,  76  N.W.  6, 6;  Modem  Woodmen  of 
Am.  V.  Tevls,  117  Fed.  869-378.  64  a  a  A.  293; 
National  Union  v.  Arnholst  74  IlL  App.  482- 
489;  Elliott  V.  Knights  of  the  Modem  Mac- 
cabees, 46  Wash.  320,  89  Pac.  929-930,  13  L. 
R.  A.  (N.  S.)  856;  Sun  Fire  Office  v.  WIdi, 
6  Colo.  App.  103-113,  30  Pac.  687. 

Connsd  for  appellee.  In  their  petition  fbr  a 
rehearing,  contend  that  our  Supreme  Court  In 
the  case  of  Supreme  Lodge  K.  of  H.  v.  Davis, 
26  Colo.  252-259.  58  Pac.  695.  decided  the 
question  of  agency  contrary  to  the  concIO' 
sions  which  we  here  hold.  We  have  re-exam- 
ined the  Davla  Case,  and  are  satisfied  that 
the  facts  therein  considered  involved  tbe 
ratification  of  the  acts  of  an  agent  The 
facts  before  us  Involve  tbe  power  of  an  in- 
surance company  to  limit  the  authority  of  its 
agents  and  bind  the  assured  by  brining  no- 
tice of  such  limitation  to  him  In  the  applica- 
tion which  he  Is  required  to  sign.  We  have 
also  carefully  examined  tbe  cases  of  McGark 
V.  Met  L.  Ins.  Co..  56  Conn.  628,  16  AtL  263, 
1  L.  R.  A.  663;  GooUdge  v.  Life  Ina  Co..  1 
Mo.  App.  109,  and  1  Bacon  Ben.  Soc.  k  Life 
Ins..  S  160.  authorities  relied  upon  by  oar  Su- 
preme Court  in  the  Davla  Case,  all  of  which 
recognize  the  general  rule  that  notice  to  the 
local  agent  of  an  insurance  company,  In  mas- 
Ing  application  for  insurance,  ia  notice  to  the 
com[«ny.  The  force  of  this  general  rule  Is 
not  denied,  and  Is  not  before  us  for  consider- 
ation ;  but  the  question  here  presented  Is,  as 
before  stated,  whether  an  Insurance  company 
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can  create  an  exception  to  the  gowtal  rule 
by  ilmittng  the  antborlty  of  Ita  agoits  and 
elTtnK  notice  of  such  llmltallon  to  the  appU- 
cant  In  the  application,  which  la  iHUt  of  his 
contract,  and  wUdi  he  la  reanlred  to  make 
and  sign,  as  was  done  in  that  part  of  the  ap- 
plication btfcwe  US  heretofore  ndted.  Our 
Snpreme  Govrt  In  the  Davis  Cue  made  no 
pretense  of  ctmalderbig  sndi  a  question,  nor 
are  the  anthorltlea  relied  upon  it  aniU- 
cable  to  the  facts  before  na.  In  the  case  of 
Rjan  T.  WorM  H  Ins.  Co.  41  Conn.  i6&-173, 
19  Am.  Bcfk  4M^  cited  with  approval  In  the 
Fletcher  Ckse,  sapra.  the  Suia»me  Goort  of 
Errors  of  Gonnectlcat  paaa^  upon  facts  simi- 
lar to  those  we  are  now  consideiing,  and  held 
that  such  a  llmltatlMi  and  notice  was  bind- 
ing on  the  assured,  and.  in  the  case  of  Ward 
V.  Mtet  Ll  Ina.  Oo.,  66  Coon.  227-240.  8S  Atl. 
fi02.  50  Am.  St.  H^.  80,  the  same  court  dls- 
tli^isbed  the  McGnrk  Case,  cited  by  our 
Snpreme  Court  as  an  authority  in  the  Davis 
Caae.  and  again  reoc^nlaed  Uie  «tceptlon 
which  ia  here  presented.  1  Bacon,  1 160,  re- 
lied upon  by  our  Snpreme  Court,  mer^ 
states  Oie  gomal  rule,  hot,  in  a.  footnote 
th^eto,  also  recognizee  the  exceptltm  aa  fol- 
lows: *'But  when  the  policy  Ilmlta  tiie  au- 
thority of  the  agent  there  Is  no  presumption 
that  such  agent  communicated  his  knowledge 
to  the  compuiy." 

Further,  when  the  Davis  Case  was  being 
considered  the  case  of  Sun  Fire  Office  v. 
Wlcb,  6  Colo.  App.  118.  89  Pac.  587,  and  also 
the  Fletcher  Case,  snpra,  had  been  decided, 
both  recognising  the  right  of  the  Insurer  to 
limit  the  authority  of  Its  agents  and  bind 
the  assured  by  ^vlng  notice  of  such  limita- 
tion In  the  application  which  was  made  a 
part  of  the  contract  or  policy,  and  no  refer- 
ence whatever  was  made  to  either  of  these 
authorities  by  our  Snpreme  Court  in  the 
Davis  Case.  From  the  painstaking  industry 
and  learning  of  the  Jastlce  of  our  Suproue 
Court  who  wrote  the  opinion  In  Ihe  Davis 
Case,  It  cannot  be  presumed  that  be  over- 
looked or  Ignored  the  settled  doctrine  sup. 
ported  by  the  Byan  and  Ward  Casea.  the 
footnote  to  section  100  of  1  Bacon,  the  opin- 
ion of  our  own  Court  of  Appeals  in  the  Wlch 
Case,  or  that  of  the  United  States  Supreme 
Court  In  the  Fletcher  Case. 

But  It  is  contended  by  appellee  that  our 
Supreme  Court.  In  the  case  of  Pac  L.  Ins. 
Co.  v.  Van  Fleet,  47  Cola  401.  107  Pac.  1087, 
repudiated  the  doctrine  of  the  Fletcher  Caae, 
and  that  we  err  in  considering  it  as  an  au- 
thority here.  A  mere  ^anoe  at  the  Tan 
Fleet  Case  will  convince  any  one  that  the 
facts  there  are  essentially  different  from  those 
in  the  case  at  bar,  and  th&t  car  Supreme 
Court  distinguished  the  facta  in  that  case 
from  thoae  in  the  Wlch  and  Flebflior  Cases 
rather  than  r^udlated  the  legal  principles 
declared  in  the  latter  cases.  The  court  ex- 
pressed itsdf  aa  follows:  "The  Fletcher  Caae 
is  cited  with  approval  by  our  Court  of  Ap- 
peals in  the  Wlcb  Case.  The  facts  of  these 


oases  may  be,  In  one  or  two  Important  par- 
ticulars, distinguished  from  the  facts  of  the 
case  at  bar.  But  whatever  may  be  said  of 
their  doctrine  we  do  not  think  they  are  con- 
trolling under  the  facts  of  this  case,  and  we 
cannot  apply  their  doctrlna"  In  the  Tan 
Fleet  Case  the  soliciting  i^ent  at  the  com- 
pany, who  had  power  to  solicit,  prepare,  and 
transmit  applications  for  Insurance,  filled  in 
the  blank  spaces  In  the  application  and  In- 
serted ther^  answers  which  he  knew  to  be 
false.  The  court  said:  "It  would  seem  that 
decisions  of  the  Suprone  Court  of  the  Unit, 
ed  States  of  a  later  date  than  fbe  Fletcha 
Case,  and  certainly  oW:  own  decisions,  make 
the  soliciting  agent  the  nqnesentatlve  of  the 
insurer  tchen  he  mafces  out  the  appUeation 
himtelf,  and  hia  knowledge  the  knonOedge  of 
the  defendant,  and  eatofi  the  company  to  de- 
clare the  policy  void  beoonte  o/  the  mUMte 
or  fraud  of  itt  offent.'*  In  the  caae  at  bar 
the  soliciting  agent,  Hum^  did  not  insert  in 
the  application  the  aaswen  complained  of. 
The  false  answers  therein  were  made  by  the 
assured  blms^  to  the  examining  idiyeldan, 
and  written,  aa  given,  in  the  ^i^catlon  by 
the  eramlning  physUlan,  ytbo  was  a  stranger 
to  the  assured  and  knew  hothlng  whatever  of 
his  habits  or  the  faliUty  of  his  answers.  In 
this  respect,  particularly,  the  Van  Fleet  Case 
differs  materially  from  the  case  at  bar,  and 
Is  in  no  way  apidlcahle  to  the  fiicts  before 
us.  It  would  seem  that  the  learned  Justloe 
who  wrote  the  opinion  In  the  Van  Fleet  Oue 
had  some  doubts  as  to  the  attitude  of  the 
United  States  courts  toward  the  doctrines 
announced  in  the  Fletcher  Case.  However, 
the  subsequent  dedrions  of  the  United  States 
courts  have  followed  and  applied  these  doe- 
trinss  and  very  generally  distinguished  Ins. 
Ca  V.  Chamberlain,  182  U.  S.  804,  10  Sup. 
Ot  87,  83  li.  Bd.  841,  IBs.  Co.  v.  WlUdnson, 
18  WalL  222, 20  L.  Bd.  617.  And  the  Flebdker 
Caac^  as  Is  shown  in  Northern  Assur.  Go. 
V.  Grand  View  Building  Ass'n,  188  U.  S.  80a- 
SS8.  22  Sup.  Ct  188,  46  U  Ed.  238,  Whemln 
the  FleUdier  Case  Is  ej^ressly  approved, 
largely  quoted  from  and  followed;  Bawyw 
V.  Equitable  Go.  (0.  a)  42  Fed.  80;  Mutual 
Ca  V.  BoUson  (a  O.)  64  Fed.  580-505; 
Standard  U  *  Ace.  Go.  v.  Fraaer,  76  Fed. 
705.  22  O.  a  A.  Maler  T.  Fid.  ft  Mut. 
Ll  Ass'n,  78  Fed.  666,  24  0.  a  A.  289:  Hub- 
bard V.  Mut.  Beserve  (a  C)  80  Fed.  681; 
Glover  T.  Nat.  Fire  Ins.  Go.,  85  Fed.  125.  80 
0.  a  A.  95;  Brown  v.  Casualty  Go.  (G.  C.) 
88  Fed.  88-41 ;  U.  &  Ufe  Ins.  Go.  v.  Smith, 
92  Fed.  608-607,  84  a  C  A.  606;  Garothers 
T.  Kansas  Mut  L.  Ins.  Go.  (G.  a)  108  Fed. 
487-494;  John  Hancock  L.  Ins.  Go.  v.  Houpt 
(a  C.)  113  Fed.  572-576;  Modem  Woodmen 
V.  Tevls,  U7  Fed.  369,  54  C  C.  A.  293.  and 
Phoenix  Ins.  Go.  v.  Warttemberg,  79  BM. 
246-248,  24  a  a  A  647. 

[I]  In  the  Warttemberg  Gaa^  aupra,  the 
Circuit  Court  of  Appeals  clearly  announced 
that  the  decision  of  the  court  In  the  case  of 
Ins.  Co.  T.  Chamberlain,  132  U.  8.  304.  10 
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Sup.  Gt.  87,  33  L.  Ed.  341,  did  not  attempt  to 
modifc-  the  doctrine  of  the  Fleteher  Case, 
and  said  that  It  was  based  expressly  upon 
the  statute  of  Iowa,  lu  which  state  the  con- 
tract of  insurance  had  been  made,  providing 
that  "any  person  who  ediall  hereafter  solicit 
Insurance,  or  procure  applications  therefor, 
dsall  be  held  to  be  the  soliciting  agent  of 
t^e  company  or  association  issuing  the  policy 
on  such  application,  or  on  a  renewal  thereof, 
anything  In  the  application  or  policy  to  the 
contrary  notwithstanding."  The  court  fur- 
ther said:  "We  find  no  other  decision  of  the 
Supreme  Court  subsequent  to  the  Fletcher 
Case  which  in  any  way  modifies  that  case." 
It  is  rather  surprising  that  any  one  who  read 
the  Chamberlain  Case  should  have  thought 
that  such  was  intended,  in  any  wise,  to  mod- 
ify the  Fletcher  Case.  Justice  Harlan  who 
wrote  the  opinion  in  the  Chamberlain  Case 
expressly  stated  that  counsel  upon  one  side 
insisted  that  the  Fletcher  Case  controlled, 
and  counsel  upon  the  other  side  insisted  that 
other  decisions  of  the  United  States  Supreme 
Court  controlled,  and  he  held  that  the  stat- 
ute of  Iowa  controlled  and  baaed  the  decision 
thereon,  and  anything  he  said  In  the  prevlons 
part  of  the  opinion  about  general  rules  is 
obiter  dictum  and  not  authority  upon  any 
question.  Justice  Campbell,  in  the  Van 
Fleet  Case,  made  no  pretense  of  orerrullng 
the  doctrine  laid  down  in  tiie  Fletcher  Case, 
adopted  by  our  Court  of  Appeals  with  ap- 
proval in  the  Widi  Case,  to  the  effect  that  it 
is  competoit  for  any  party,  corporation,  or 
individual,  employing  an  agent  In  the  nego- 
tiation of  a  contract,  whether  of  insurance 
or  oth^wlse,  to  limit  Mb  power,  provided  the 
limitation  is  brought  home  to  the  knowledge 
of  the  other  contracting  party,  and  that  in  an 
Insurance  ajiplication,  which  the  assured  Is 
required  to  sign,  such  notice  may  be  brought 
to  the  attention  of  the  assured  therein. 

In  Merchants'  Ins.  Co.  v.  Harris,  61  Colo. 
lOT,  3.16  Pac.  147,  our  Supreme  Court  said: 
"Insurers  should  undoubtedly  be  allowed  to 
protect  themselves,  in  any  l^al  way  possi- 
ble, against  the  fraud  of  their  unfaithful 
agents,  but  not  at  the  expense  of  innocent 
third  parties.  And  when  a  loss  caused  by  a 
dishonest  agmt  must  fall  upon  his  princi- 
pal or  a  third  party,  both  equally  Innocent, 
the  courts  should  not,  and  do  not,  ordinarily, 
hesitate  in  putting  the  burden  upon  the  p^ 
son  who  selected  and  controlled  the  agent" 

It  would  seem  from  the  foregoing  stated 
conditions  that  neither  the  &cts  nor  deci- 
sions in  the  Van  Fleet  nor  Harris  Cases  af- 
fect those  parts  of  the  Wich  or  Fletcher  Cas- 
es which  a^Iy  to  the  facts  of  the  case  at 
bar,  if  it  was  the  intention  of  our  court 
to  radiate  anything  decided  in  ettlier  of 
these  cases,  and  we,  therefore,  r^rd  them 
as  authority  herein. 

We  may  say  here  that  the  authorities  here- 
in cited  and  examined  by  us  support  ttie  fol- 
lowing principles: 

[7]  First  Ctmtiacts  of  Insurance  are  to  be 


considered  and  construed,  when  not  control- 
led by  statute,  by  the  same  rules  of  law  and 
interpretation  as  other  contracts,  in  order  to 
carry  out  the  intention  of  the  parties.  Mer- 
chants* Ins.  Co.  V.  Harris,  supra,  61  Colo. 
108,  U6  Pac.  143. 

[I]  Secondl  Under  the  general  prindides 
of  the  law  of  agency,  an  insurance  company, 
when  not  restricted  by  statute,  is  at  liberty 
to  limit  the  authority  of  its  own  agents,  aod 
an  applicant  dealing  with  an  agent  whose 
authority  is  so  limited  by  the  express  terms 
of  the  application,  which  the  applicant  Is 
presumed  to  r^d  and  required  to  sign,  can- 
not benefit  by  any  act  done  by  such  agent  la 
excess  of  his  authority  so  limited  and  de- 
clared. Dimlck  V.  Met  h.  Ins.  Co.,  69  N.  J. 
Lew,  384,  55  Atl.  291,  62  L.  R.  A.  781,  782: 
Sun  Fire  Office  v.  Wich,  supra.  6  Colo.  A^ 
113,  114,  39  Pac.  5S7,  and  other  cases  here- 
tofore dted. 

[I]  Third.  If  the  people  of  any  state  wish 
to  change  the  public  policy  thereof  in  insur- 
ance matters,  by  limiting  the  general  rale  of 
agency.  It  is  for  ttie  Legislatures,  and  aot 
for  the  courts,  to  so  change  It  Dlmi(k  and 
Wich  Cases,  supra. 

[II,  11]  Counsel  for  appellee,  in  their  peti- 
tion and  brief  for  a  rehearing,  also  complain 
because  they  say  that  the  authorities  over- 
whelmingly show,  in  a  ease  Ufce  this,  tbat 
the  company  must  plead  and  tender  a  retom 
of  the  dues  and  assessments  paid.  We  did 
not  go  into  this  question  exhaustively,  as  It 
was  not  raised  In  the  court  below,  nor  in 
this  court  until  after  the  case  had  been  oral- 
ly argued;  and,  under  such  conditions,  un- 
less it  is  necessary  to  prevent  injustice  txom 
prevatllnK  the  courts  are  not  inclined  to  con- 
sider any  questions  which  are  so  nntlmelf 
presented.  However,  in  our  oi^nbm'  hereto- 
fore announced,  we  did  cite  the  case  of  EOll- 
ott  V.  Kn^hts  of  the  Modem  Maccabees,  4ft 
Wash.  320,  89  Paa  929,  030,  13  H  B.  A.  (N. 
S.)  866,  wherein  file  assured  defrauded  the 
society,  by  collusion  with  the  agent  in  ob- 
taining a  policy,  and  paid  9348  in  dues  and 
assessments  before  the  society  dlacovmd  the 
fraud  and  cancded  his  policy  or  certificate 
Upon  action  brought  by  Um  to  recover  the 
dues  and  assessments  so  paid,  the  Supreme 
Court  of  Washington  h^  that  where  the 
policy  was  obtained  by  fraud  on  the  part 
of  the  applicant  or  by  collusion  between  the 
applicant  and  the  agent,  he  forfeited  all  pay- 
ments. 

In  Nat  Bl  F.  Ins.  Go.  v.  Duncan,  44  Colo. 
472-480,  98  Pac.  634,  637  (20  L  R.  A.  [N.  S.I 
340).  our  own  Supreme  Court  settled  tiie 
question  in  this  Jurisdiction  In  the  following 
language:  "Counsel  for  plaintiff  also  contends 
that  the  defense  under  consideration  Is  In- 
sufficient because  It  does  not  all^  that  the 
company  has  repaid  the  premium  or  any  part 
tliereof  to  the  insured.  The  company  is  not 
seeking  to  rescind  its  contract  of  insurance, 
but  to  avoid  liability  tliereon  because  of  the 
firaud  of  the  Insured.    Where  a  policy  If 
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Its  terms  is  Toid  by  reason  of  fraud  on  the 
part  of  the  insured,  the  prwoium  cannot  be 
recovered  back."  See,  alao,  ^tna  I*  I-  Co.  t. 
Paul,  10  ni.  App.  481 ;  Fieiamath  t.  Agawam 
M.  F.  L  Co.,  61  Mass.  (iO  Chub.)  S88;  2 
May  on  Ins.  (4th  Bd.)  |  567. 

The  general  role  Is  stated  In  a  footnote  to 
Taylor  v.  Grand  Lo^  A.  O.  U.  W^,  96  Minn. 
*iU  lOB  N.  W.  408,  S  L.  R.  A.  (N.  B.)  U4.  as 
follows:  TTtae  general  doctrine  laid  down  by 
the  text-book  writers  Is  that  an  unintentional 
breadi  of  warranty  on  the  part  of  the  in- 
sared  does  sot  authorize  a  retention  of  the 
amount  paid  as  araesaments,  If  no  liak  has 
been  ran  by  the  insnrer;  bat  actual  fraud  In 
tbe  Inception  of  tlie  contract  on  the  part  of 
tbe  Insured  tbrMta  his  claim  to  a  return 
of  assessments,  notwithstanding  the  tact  that 
no  risk  has  erer  attached.  See  2  Oooley, 
Brleft  on  Insnranee,  pp.  1037-1M8 ;  mbladc, 
Arddent  Ins.  &  B&a.  Soc  |  2£S ;  Vance,  Ins. 
55  85,  86;  Joyce.  Ins.  f  1406;  Cooke,  Life 
Ins.  p.  1B8 :  2  May,  Ins.  (8d  Ed.)  |  567." 

In  the  case  onder  omslderation  we  have 
found  that  the  policy  or  certificate  was  ob- 
tained by  wlUfol  misrepresentations  on  the 
part  of  the  assured  as  to  his  intemperate 
batdts,  hence  no  such  tender  or  pleading  as 
is  Insisted  upon  by  the  aroellee  was  requir- 
ed. Furthermore,  we  can  find  no  direct  erl- 
dence  in  the  record  as  to  the  payment  of  any 
specific  amount  by  the  assured,  but  there  are 
adnowledgments  of  the  paymmt  of  whatever 
auHnrnts  that  were  necessary  to  admit  the  as- 
sttied  as  a  member,  and,  by  consulting  sec* 
tion  214  of  the  by-laws,  we  learn  that  the 
payment  of  a  membership  fee  of  at  least  fS, 
together  with  the  camp  and  head  phystdan'b 
fees,  was  required,  and  from  this  it  is  self- 
evident  that  the  assured  had  Invested  bnt  a 
very  small  amount  fbr  the  certificate  In  ques- 
tion; and  we  feel.  In  view  of  the  condition  of 
the  record  before  as,  that  we  would  be  doing 
a  great  Injustice  to  require  the  members  of 
the  anidlant  society  to  pay  the  judgmrat 
of  13490  rendered  In  the  district  court  on 
a  certificate  tiiat  was  erldHitly  obtained  by 
wliifai  concealmmt  of  mat«lal  facta,  and 
wbich  could  not  baTe  been  secured  If  a 
tmththl  statement  of  the  intemperate  habits 
of  tbe  assured  lud  been  made,  or  if  tbe  to- 
had  known  of  the  impaired  Iwaltb  of 
tbe  assured  at  the  time  the  oertlflcate  in 
question  was  iasaed,  and  wben  he  accepted 
said  certificate,  April  5.  1909,  23  days  before 
bis  death,  upon  an  express  warranty,  over 
Us  own  rignature,  to  the  effect  that  he  was 
Qien  in  good  health,  and  agreed  that  Oie 
aame  should  not  be  binding  on  the  sode^ 
udess  he  was  then  in  good  health. 

We  think,  upon  tbe  evidence,  which  was 
practlcaUy  nsdhgiatedt  that  it  was  the  duty 
of  tbe  trial  court  to  i^ye  the  Instructioa  re- 
qaested  by  the  appellant  directing  the  Jury 
to  return  a  verdict  in  its  fiivor;  hence  tbe 
Jodgmmt  is  reversed,  the  case  remanded,  and 
&•  district  court  directed  to  enter  Judg^nent 


for  coats  In  fovor  of  the  a]M>dlant  and  dis- 
miss the  case. 
Reversed  and  remanded,  with  direction& 

HHTBLBUT,  J.  (dissentlnsd-  If  I  properly 
understand  the  majority  opinion,  it  revises 
the  Judgmoit  of  the  trial  court  prindpally 
upcm  the  ground  that  the  insured,  Henry 
Conter,  made  false  answers  to  questions  pro- 
pounded to  him  In  his  aniUcatlou  for  the 
certificate  that  Qie  record  conclusively  show- 
ed such  answen  to  be  false,  and  that,  sucb 
being  the  case,  tlie  warranties  and  state- 
ments incorporated  in  Conter*s  application, 
as  well  as  hi  tbe  cmrtlficate  itself  concerning 
answers  made  In  the  application,  con<daslTe- 
by  bar  the  beneficiaries  from  recovwy  In  this 
action.  It  further  appears  in  the  opinion 
that  the  question  of  waiver  on  the  part  of 
defendant  company  received  but  passing  no- 
tice, though  such  issue  was  pleaded  and 
earnestly  maintained  by  plaintiff  throughout 
tiie  controversy.  I  am  of  the  impression  that 
such  waiver  Is  the  controlling  and  dominat- 
ing issue  in  this  case^  and  that  every  other 
point  raised  by  the  record  is  sobservlent  to 
It.  I  think  It  cannot  be  gainsaid  that  Issues 
similar  to  ttiose  determined  by  the  court  In 
the  majority  opinion  have  been  presented  to 
the  appellate  courts  throughout  tbe  country 
probably  as  often  as  any  other  kind  or  class 
of  issues  known  to  the  law.  Their  deter- 
mination has  germinated  a  multitude  of  ad- 
judicated cases  throughout  tbe  various  Juris- 
dictions, and  the  same  are  In  hopeless  con- 
fiict  upon  the  questlan  ct  waiver,  and  liabil- 
ity of  insurance  companies  under  policies 
and  beneficiary  certificates  such  as  here  con- 
sidered. There  can  be  no  question  bnt  that 
the  majority  opinion  is  suKurted  numer- 
ous authorities  of  oivlable  r^nite,  while,  cm 
tbe  other  hand.  authotltleB  of  equal  standing 
have  construed  the  same  kind  of  contracts 
as  in  the  case  at  bar  and  reached  condustons 
and  rendered  opinions  In  direct  opposition  to 
those  here  announced.  The  majority  opinion 
and  those  anthorlttes  dted  In  sun;Mirt  thereof 
appear  to  adopt  an  unvarying  rule  that  In 
this  dass  of  cues  every  lin^  woffd,  and  syl- 
lable, found  In  the  policy  or  certificate,  must 
be  strictly  construed,  and  rigidly  enforced  In 
favw  of  the  eonqjwny,  taking  but  scant  nottoe 
of  defenses  ct  waiver  gsnsnUy  pleaded  and 
urged  by  the  beneficiaries;  while,  <m  tlie 
other  hand,  those  authorities  which  mUltats 
against  the  dass  Ju«t  mentioned  appear  to 
grasp  upon  anything  ftmnd  in  tbe  record, 
pertaining  to  the  securing  and  issuing  of  the 
policy,  which  would  Justify  a  ruling  that  tbe 
company  had  waived  Ito  right  to  insist  upon 
the  strict  letta  of  tbe  contract  as  against 
the  boicfidarie^  and  thus  xnevent  a  forfei- 
ture of  the  polU^.  I  do  not  want  to  be  un- 
derstood, by  the  language  used,  as  Intimatlng^ 
that  this  court,  or  others  entertaining  the 
same  views  on  a  contract  of  this  character, 
is  actuated  by  any  prejudice  for  or  against 
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insurance  companlee,  tbefr  policy  holders,  or 
beneficiaries  thereunder.  It  is  to  be  regret- 
ted that  all  life  insurance  policies  and  cer- 
tificates of  beneficiary  companies  are  not 
short,  and  couched  in  brief  and  simple  lan- 
guage, so  that  policy  holders  or  members 
could  be  Justified  In  the  belief  (which  they 
usually  entertain)  that  their  wives  or  chil- 
dren, upon  their  death,  would  be  the  posses- 
sors of  certificates  of  Indebtedness  equal  in 
financial  integrity  to  government  bonds.  In 
my  Judgment  it  would  (diallenge  the  Ingenu- 
ity of  the  greatest  living  lawyer  to  draft 
an  application  or  certificate  containing  more 
subtle,  nnreasonable,  and  inequitable  war- 
ranties, provisions  and  restrictions,  against 
the  insured  than  those  found  in  the  printed 
application  and  certificate  in  the  instant  case. 
It  is  a  safe  suggestion,  In  view  of  the 
majority  opinion,  that  but  a  small  percentage 
of  the  million  or  more  members  of  the  ap- 
pellant company  have  a  clear  conception  of 
the  uncertain  protection  afforded  their  wives 
and  chlldrea  under  issued  policies  and  certi- 
ficates like  those  here  considered.  If  there  is 
anything  in  this  criticism,  It  might  be  nulli- 
fied if  those  courts  holding  the  Insured  to  the 
strict  letter  of  the  omtract  would  require 
the  Insurance  company,  where  the  policy  is 
being  contested,  to  show  that  the  attention 
of  the  insured,  prior  to  the  signing  of  the 
application  and  issuing  of  the  policy,  had 
been  specifically  called  to  the  harsh  and  un- 
reasonable provlsioiu  and  restrictions  against 
him,  contained  therein.  Mai^  courts  adopt 
this  rule  in  contracts  of  pasiei^^  and  ship- 
pers with  coDimoD  carrtera,  and  Its  eoforce* 
ment  has  resulted  in  great  ben^t  to  the 
public  at  lai^ 

I  am  willing  to  admit  tliat.  while  Conter 
stated  in  taia  application  that  he  bad  never 
been  Intoxicated,  and  that  be  used  intoxi- 
cants only  to  the  extent  of  "an  occasional 
beer,**  the  undisputed  erldenw  showed  that 
at  tbe  time  he  sUpied  bis  application,  and  for 
many  years  prior  thereto,  be  bad  Indulged 
extenalTely  in  tbe  use  of  intoxicating  Uqnors, 
and  had  been  intoxicated  a  niimbOT  of  times; 
and,  were  tiiere  anything  In  the  record  to 
show  that,  at  Oie  time  tbe  cwtiflcate  was  is- 
sned,  neither  tbe  company  nor  its  agents  or 
oflScers  bad  any  knowledge  of  Center's  haMts 
in  tbis  regard,  the  company  sbonld  not  be 
held  to  liability  In  any  amount  upon  the 
same. 

The  record  here  shows  tbat  Hume  was  tb» 
assistant  d^ty  head  consul  of  the  order, 
and,  while  holding  that  position,  came  to 
Denver  to  organize  the  local  camp  at  Olobe- 
vUle  some  time  in  January  or  Febmary; 
tbat  he  appointed  and  employed  Dr.  Van 
Landingham  to  examine  Conter  for  member* 
ship;  tbat  he  discussed  with  tbe  witnesses 
Miller  and  Newman  the  proposed  organiza- 
tion of  the  local  lo<^  and  the  question  of 
preaentii^  members  for  tbat  lodge,  th^ 
quBllflcatlons.  and  particularly  the  qnaltflca- 
tlons  of  Conter  for  membership.  It  was  ad- 


mitted at  the  trial  that  Hume  had  authority 
to  solicit  members,  take  the  docnmoits  ex- 
amined, of  whatever  nature,  and  forward  tbe 
same  to  the  authorities,  and,  presumably,  to 
employ  physicians  and  direct  them  to  make 
professional  examination  of  proposed  mem- 
bers. The  record  shows  that  the  benefit  cer- 
tificate was  issued  by  the  head  consul,  and 
further  shows  his  power  to  appoint  assistant 
deputy  head  consuls  and  fix  their  compensa- 
tion. Hume,  therefore,  being  an  agent  creat- 
ed by  the  bead  consul,  could  not  well  be  con- 
sidered an  agent  or  representative  of  the 
local  camp,  as  the  same  was  not  In  existence 
at  tbe  time  he  was  engaged  in  the  business 
of  forming  it.  As  he  was  the  direct  repre- 
sentative of  the  chief  executive  officer  of  tbe 
society  at  the  time  of  his  sojourn  in  Denver, 
all  knowledge  and  information  obtained  by 
him,  respecting  the  qualifications  of  proposed 
members  for  the  new  camp,  ought  to  be  tak- 
en as  knowledge  and  information  of  the  bead 
consul  and  the  order  Itself.  His  agency  ap- 
pears to  have  been  of  a  much  higher  degree 
than  that  of  one  simply  soliciting  members 
for  camps  already  established.  It  seema 
that  the  occasion  of  his  visit  to  Denver  at 
the  time  mentioned  was  for  the  purpose  of 
creating  the  new  camp  and  seeing  tbat  it 
was  properly  established  as  required  by  the 
rules  of  the  order.  Certainly  a  mere  solicit- 
ing agent  is  not  generally  empowered  with 
authority  to  establish  new  camps,  hire  ptijs\- 
clans,  and  direct  examinations  of  propceed 
members,  as  was  done  by  Hume.  Under  thia 
showing,  and  under  authority  of  Supreme 
Ixtdge  K.  of  H.  V.  Davis,  26  Colo.  252,  58  Pac 
596, 1  think  Hume  was  an  agent  of  the  order, 
and  that  knowledge  and  Information  con- 
c^ning  the  qualifications  of  Center  for  mm- 
bership,  acquired  by  him  in  the  performance 
of  bis  duties  in  that  respect  is  knowledge 
and  information  chargeable  to  the  otA&,  as 
well  as  to  the  head  consnL  It  should  also 
be  presumed  that  Hume  promptly  notified 
the  dilef  executive  of  the  order  at  the  honte 
office  of  the  objections  urged  by  the  witnesses 
Miller  Hnd  Newman  to  Center's  becoming  a 
membw,  as  wdl  as  their  reasons  therefor. 
The  same  remarks  may  apply  In  ngaxH  to 
Hnme's  knowledge  of  any  disorder  or  serious 
aflectiim  of  Center's  heart  at  the  tlm&  It  is 
undlspnted  tbat.  In  addition  to  the  obJecUoo 
nude  by  Bdler  to  Center's  becoming  a 
ber  of  tbe  order  oa  account  of  excessive  liq- 
uor drinking;  be  also  objected  to  snch  mem- 
bership by  reason  of  his  belief  that  Center 
was  ofiUcted  with  heart  trouble  to  a  degree 
making  blm  an  undeatmUe  member.  Miller 
was  a  dTugglBt,  and,  by  virtue  of  his  occu- 
pation, more  or  less  ftunlliar  with  bnman  ail- 
ments. These  facts  sbonld  have  put  Hnme 
upon  Inquiry  and  to  ft  farther  investlgaUoQ 
oouceming  snch  objections.  I  think,  however, 
that  whatever  the  answers  of  Omtet  ml^t 
have  bem,  concerning  the  condtCUm  tA  bia 
heart  at  and  prior  to  tbe  time  of  his  appUca- 
tlon,  Is  of  but  little  moment,  as  his  answtf  that 
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be  had  "never  had  any  dlaeue  of  the  heart" 
was  corroborated  by  the  testimony  of  defend- 
ant's phyddan.  Dr.  Yan  lAndingham.  He 
testified  that  he  made  a  carefid  examination 
of  Coiiter'8  heart  hy  modern  approved  methods 
at  the  time  of  bis  examlnatloii,  and  flailed  to 
diacoTer  any  trouble  whatever  therewltb,  and 
certified  that  he  believed  he  was  free  from 
any  heart  trouble  at  that  time.  Certainly 
the  erldoice  of  an  experienced  physician  up- 
on this  question  ebould  be  condudve  as 
against  a  layman's  diagnoalB  of  heart  ail- 
ments. Here  Conter's  testimony  was  corrob- 
orated by  the  physician.  In  addition  to  this 
testimony  Dr.  Lee.  a  witness,  examined  Cen- 
ter about  one  month  before  he  died,  to  as- 
certain his  phy^cal  qualification  for  mem- 
bership in  tbe  Prudential  Insurance  Com- 
pany, and  passed  him  as  a  safe  risk.  All 
this  undisputed  testimony  on  this  point 
ought  to  eliminate  any  question  as  to  Con- 
ter's heart  being  sufficiently  normal  to  admit 
of  his  membership  In  the  order.  The  evi- 
dence Is  also  undisputed  that  lu  January  or 
February,  1909,  and  prior  to  the  time  the 
insured  made  his  application  for  member- 
ship, the  two  witnesses  Newman  and  Miller 
discussed  with  Mr.  Hume,  assistant  deputy 
head  consul  of  the  order,  the  advisability  of 
accepting  Insured  as  a  member  of  the  local 
camp,  and  both  advised  against  it  and  gave 
as  reasons  that  insured  drank  too  heavily  and 
was  not  a  fit  person  by  reason  thereof  for 
such  monbershlp ;  Mr.  Miller  further  telling 
Mm  that  he  thought  insured's  heart  was  In 
bad  condition.  It  Is  therefore  clear  that  for 
about  six  weeks  before  the  membership  cer- 
tificate was  Issued  Hume  knew  that  insured 
was  a  heavy  drinks,  and  that  there  was  at 
least  some  question  as  to  the  condition  of  bis 
heart.  This  knowledge  was  imparted  to  Mr. 
Hume  while  be  was  actively  eng&geA  in 
soliciting  and  considering  the  quallflcatlcnui 
of  prc^tosed  members  for  the  new  local  camp 
at  Olobevllle. 

From  the  majori^  oplnimi  I  extract  the 
following:  "The  statement  made  Miller 
to  Hwne  that  the  assured  drank  too  heavily, 
and  the  statement  of  Newman  to  Home  that 
the  assured  Vas  too  mntih  of  a  drinker,  to 
[his]  knowledge  tor  fratemalism,'  were 
vague  opinions  ^  the  witnesses  wbidi  did 
not  necessarily  conflict  with  the  statements 
of  the  assured  in  his  medical  examination. 
*  *  *  They  were  mere  faaisy  opinions, 
bottomed  on  no  Acts  disclosed  in  the  record 
at  least"  I  notice  here  that  tbe  testimony  of 
Miller  and  Newman,  concerning  Conter's  Uq- 
uor-drinklng  habits  and  heart  condition,  is 
designated  In  the  opinion  as  "vague  opinions 
of  the  witnesses"  and  "mere  hazy  opinions, 
bottomed  on  no  facts  disclosed  in  the  record 
at  least"  Miller  testified  as  follows:  "I 
had  a  discussion  with  Mr.  Hume  over  the  or- 
ganization of  that  lodge  and  tbe  presentation 
of  members  for  the  lodge.  I  think  I  was  one 
of  tbe  first  men  consulted  by  Mr.  Hume  as 
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a  prospective  member.  •  •  •  During  Ibat 
conversation  I  discussed  with  Mr.  Hume  tbe 
advisability  of  securing  tbe  application  of 
Henry  Conter.  I  had  known  Conter  some* 
thing  over  a  year.  I  told  Mr.  Hume  he  was 
not  a  desirable  member  for  the  organization. 
The  reasons  that  I  gave  were  that  be  drank 
too  heavily  and  I  thoui^t  his  heart  in  bad 
condition."  Mr.  Newman  testified:  "I  work- 
ed with  him  (Hume)  soliciting  members  for 
the  Modem  Woodmen.  I  had  a  discussion 
with  him  about  taking  the  appUcatlon  of 
Henry  Conter  for  membership  in  the  Modem 
Woodmen.  *  •  •  The  reason  I  gave  for 
not  writing  him  up  was  that  be  was  too  much 
of  a  drinker  for  fratemalism."  I  am  at  a 
loss  to  discover  wherein  this  positive,  plain, 
and  unambignous  information  given  by  Miller 
and  Newman  to  Hume  should  be  designated 
as  "vague  and  hazy  opinions  of  the  witness- 
es." Both  were  relied  upon  by  Hume  for 
other  Information  in  obtaining  members. 
One  of  the  Informants  was  a  reputable  mer- 
chant, and  both  had  known  Conter  for  years, 
were  his  neighbors  and  intimate  acquaint- 
ances. Who  else  but  the  ndghbors  and  asso- 
ciates of  Conter  could  have  given  reliable 
Information  upon  the  subject?  Where  could 
Hume  have  applied,  and  to  whom,  with  a 
hope  of  securing  more  reliable  Information 
concerning  Conter's  qualifications  for  mem- 
bei-ship?  Who  but  a  neighbor  or  intimate  ac- 
quaintance of  Conter  could  have  given  In- 
formation, concerning  the  subject  more  en- 
titled to  credence?  Who  but  a  neighbor  or 
intimate  acquaintance  would  be  more  likely 
to  know  the  habits  and  general  physical  con- 
dition of  Conter?  Where  Is  there  anything 
vague  or  hazy  about  these  statements-  of 
Miller  and  Newman?  It  is  a  talr  presump- 
tion' that  tbe  very  sabject-mattw  of  the  con- 
versation was  one  of  great  importance  to  this 
company,  and  can  safety  be  presumed  to  have 
been  material  to  the  risk.  Here  was  tbe 
direct  representative  of  tbe  highest  execntive 
officer  of  the  company,  strictly  in  the  line 
of  his  dat7*  personally  seddng  information 
of  divers  persons  whldi  would  qualify  or  dis- 
qualify a  prospective  mnnber  for  member^ 
Ship  under  laie  rules  of  tbe  order.  No  other 
person  but  Hume,  as  shown  by  the  record, 
was  authorised  at  that  time  to  speak  for  the 
general  order  or  head  officers  thereof,  or 
transact  any  budness  for  or  in  their  b^alf. 
He  was  tbelr  sole  and  only  representative 
present,  at  and  about  that  time,  with  any 
power  to  organize  a  constituent  branch  or 
camp  and  pass  upon  the  qualifications  of  the 
proposed  members.  He  was  told  plainly  and 
unequivocally  that  Conter  was  not  a  good 
risk,  that  he  would  be  objectionable  as  a 
member  of  the  proposed  camp,  for  the  reason 
that  he  indulged  to  excess  in  the  use  of  In- 
toxicating liquors,  and  that  it  was  Miller's 
belief  that  his  heart  was  not  in  good  con- 
diUon. 

The  court  further  says:  "In  our  opinion. 
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under  ttm  condition  the  lecoid,  no  role  of 
ordinary  dUlgeoce  reqnired  tbe  appellant  to 
pnnme  its  inTestLgatUm  b^ond  the  medical 
examination."  I  take  inae  'WlQi  tbe  court 
in  this  atatemmt  it  wonld  seem  hard  to 
imagine  a  sltoation  making  It  more  impera- 
tive for  an  agent  or  one  interested,  to  seek 
further  Information  upon  a  subject  than  the 
one  here  disclosed.  This  conversation  took 
place  at  QlobevlUc^  a  small  suburban  settle- 
ment of  Denver,  and  if  Hume  doubted  the 
veracity  or  good  faith  of  either  BftUer  or 
Newman  be  could  easily  have  Interrogated 
other  merchants  and  members  of  ttiat  com- 
munity and  satisfied  himself  to  the  fullest 
extent  of  Center's  quallflcatlona  to  become  a 
member  of  the  camp.  These  statements  of 
facts  by  MUIer  and  Newman  were  not  mere 
idle,  passing  comments  upon  Conter's  habits 
and  physical  condition,  but  Important  facts 
elicited  by  Hume  In  deciding  who  would  be 
acceptable  members  of  the  local  camp.  It 
was  the  subject,  and  the  only  subject,  under 
consideration  at  the  time.  The  conversa- 
tions were  between  Hume  on  the  one  part 
and  an  existing  member  of  the  order  and  a 
prospective  member  of  the  camp  to  be  organ- 
ized, on  the  other.  Prospective  members 
and  their  qualifications  were  the  controlling 
subjects  of  the  conversations,  and  It  was 
strictly  business  of  the  order  In  which  Hume 
was  engaged.  From  any  standpoint  from 
which  the  situation  may  be  considered,  it  la 
a  reasonable  view  that  it  was  the  duty  of 
this  assistant  deputy  head  consul,  if  govern- 
ed by  motives  of  integrity  and  real  interest 
in  the  good  of  the  order,  to  have,  Immedi- 
ately upon  receiving  this  information,  posi- 
tively rejected  Center  as  a  prospective  mem- 
ber of  the  camp,  and  to  have  seen  to  it  that 
his  application  was  not  considered  or  re- 
ceived for  the  purpose  of  becoming  such 
member;  or,  if  he  had  declined  to  take  such 
action,  under  a  belief  that  the  Information 
he  received  was  not  entirely  reliable  or  was 
subject  to  doubt,  the  only  honorable  thing 
left  fOr  him  to  do  was  to  bivestigate  further 
and  oontlnne  his  investigation  nntU  he  was 
satisfied  of  the  real  character  of  Center  ccm- 
eealng  his  llquordzlnking  habits  and  idaysi- 
cal  condition;  indeed  I  think  he  should  have 
gtme  further  and  written  at  once  to  the  head 
office  at  St  Louis  and  Informed  them  that 
Center  was  not  qualified  to  become  a  member 
of  any  camp  of  timt  order.  He  occulted  a 
position  of  great  trust  and  importance  In 
the  order,  as  compared  witli  an  ordinary 
soliciting  agent  who  might  be  In  the  employ 
of  the  order  to-day  and  gone  to-morrow.  The 
order  should  not  be  permitted  to  escape  lia- 
bility under  the  circumstances  shown,  by 
reason  of  the  warranties  and  conditions 
contained  in  the  application  and  certificate. 
As  a  matter  of  law  the  order  should  be  held 
to  have  waived  any  warranty  or  condition 
contained  in  those  documents,  under  the  facts 
here  shown. 


As  to  the  warrant  to  tlie  effect  that  this 
informktloni  acgnired  by  Hume  dnrfa^  Utese 
conversations  wiQi  Miller  and  Newman, 
should  have  been  reduced  to  writing  tod 
placed  In  the  hands  of  the  bead  ofllcsrs  be- 
fore the  certificate  was  issued,  I  believe  this 
knowledge  was  In  law  the  knowledge  of  tbe 
head  officers,  who  were  thereby  presumed  to 
know  what  Hume  knew.  The  fftct  that  sucb 
knowledge  was  not  In  writing  should  be 
held  Immaterial.  Had  Hume  performed  hto 
duty,  as  I  view  it,  he  would  have  written  at 
once  to  the  head  officers,  as  above  suggested, 
informing  them  of  Center's  disaualiflcatlau. 

In  tbe  case  of  Supreme  Lodge  K.  of  H.  r. 
Davis,  supra,  our  Supreme  Court  had  under 
consideration  a  defense  interposed  to  an  ac- 
tion upon  a  heneflciary  certificate  upon  the 
ground  that  the  insured,  at  the  time  he  made 
his  application  for  membership,  falsely  stated 
his  age.  The  uncontroverted  evidence  there 
showed  that  In  May,  1890,  after  the  maabex- 
ship  certificate  had  been  issued,  the  benefi- 
ciary notified  tbe  reporter  of  tlie  local  lodge 
that  the  age  of  insured  was  greater  that 
resented  by  him  vrhen  be  became  a  membv, 
but  after  sucih  notification  the  assessmenti 
thereafter  becoming  due  for  May  and  Jane 
were  rectfved  and  retained  by  the  lodge. 
The  Supr^e  Court  held  that  under  the  dr- 
cumstances  the  order  could  not  escape  liabil- 
ity by  reason  of  tbe  false  represeutatioa  as 
to  age,  and  that  such  defense  was  waived  by 
accepting  and  retaining  the  two  assessments 
mentioned,  after  it  became  aware  of  such 
falsity.  Justice  Oabtwrt,  peaking  for  the 
court,  used  this  language,  viz. :  "A  ma- 
terial, willful  misstatement  of  an  applicant 
for  membership  in  the  order  regarding  his 
age  would  doubtless  vitiate  the  contract  of  In- 
surance if  not  known  by  the  lodge  or  its  offi- 
cers to  whom  applications  for  membership 
are  addressed.  *  *  •  it  will  also  be  pre- 
sumed that  he  (tbe  agent)  has  communicated 
all  information  to  the  order  which  he  obtains 
in  the  discharge  of  his  duties  in  making  col- 
lections on  its  behalf,  which  affects  Its  rights; 
or,  If  he  has  not,  still,  the  order  having  In- 
trusted him  with  the  particular  business,  the 
member  paying  his  assessments  to  him  has 
the  right  to  deem  bis  acts  and  knowledge 
those  of  the  order.  •  •  •  Appellant  coold 
not  continue  to  collect  assessments  after 
knowledge  of  misstatements  regarding  tbe 
age  of  deceased  which  would  affect  its  rights, 
and  then,  when  the  contract  is  executed,  es- 
cape liability  upon  the  ground  that  he  was 
guilty  of  a  fraud  in  procuring  his  Insurance, 
and  the  financial  reporter  of  the  subordinate 
lodge  of  which  deceased  was  a  member,  bar- 
ing received  his  assessments  after  notice  of 
alleged  misrepresentations  regarding  his  age. 
and  being  the  agent  of  the  order  for  the  pur- 
pose of  making  these  collections,  the  knowl- 
edge which  he  then  had  regarding  the  age  of 
deceased,  or  his  misstatements  on  that  sub- 
ject, was  the  knowledge  of  the  order  (McGurIc 
V.  Met  U  L  Oc  66  Conn.  628  [16  Aa  263, 
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1  L  R.  A.  563];  Bacon's  Benefit  SodetieB,  { 
360;  Coolldge  v.  Ufe  Ins.  Co.,  1  Mo.  App. 
109),  and  Its  acceptance  and  retention  of 
these  assessments,  with  that  knowledge,  is 
a  walrer  of  its  right  to  now  raise  any  ques- 
tion on  that  subject ;  and,  therefore,  whether 
the  evidence  sought  to  be  Introduced  by  ap- 
pellant, regarding  the  age  of  Davis  was  com- 
petent or  Incompetent,  it  is  not  necessary  to 
determine,  for,  according  to  the  admitted 
facta,  It  was  precluded  from  asserting  that 
defense  in  this  action.  Nlblack's  Benefit  So- 
cieties, pp.  666,  866;  Schwarzbach  v.  Ohio 
Valley  Protective  Union,  26  Va.  622  152 
Am.  Rep.  227};  Watson  v.  Centennial  Mut 
Aid  Ass'n  [(C.  C.)  21  Fed.  698];  [Ball  v. 
Granite  State  Mut.  L.  Ass'n]  64  N.  H.  291  [9 
Atl  103] ;  Masonic  Benefit  Ass'n  v.  Beck,  77 
lad.  203  [40  Am.  Rep.  296]."  In  that  case 
the  benefit  certificate  contained  a  statement 
te  the  effect  that  the  statements  made  In  the 
insured's  application  for  membership,  and 
those  made  by  him  to  the  medical  examiner, 
were  to  become  part  of  the  contract  It  will 
be  noticed  that  the  knowledge  of  the  false 
statement  made  by  the  insured,  concemli^ 
his  age,  did  not  come  to  the  society  until 
after  the  policy  had  been  lasued  and  deliver- 
ed. In  the  case  at  bar  the  falsity  of  the 
statements  of  the  Insured,  concerning  Ms  In- 
temperate habits,  was  known  to  both  the  as- 
sistant depnty  head  consul  and  Miller  (who 
afterwards  became  clerk  of  the  local  camp) 
before  the  benefit  certificate  was  issued, 
f^uch  knowledge  was  possessed  by  them  be- 
fore Center  filed  his  application  for  member- 
ship. 

It  may  be  well  at  thla  time  to  notice  that 
the  witness  Miller  was  one  of  the  charter 
members  of  the  local  camp,  and  elected  clerk 
thereof  when  it  was  organized.  He  had  full 
knowledge  of  the  extent  to  which  Conter  used 
Intoxicating  liquors,  as  well  as  the  possibility 
that  his  heart  might  be  afTected.  This 
knowledge  should  be  considered  knowledge  of 
the  local  camp,  which  knew  that  Conter  was 
one  of  Its  members.  The  record  does  not 
show  any  oonespondence  between  the  local 
«unp  and  the  home  office,  oonoemlns  Goatee's 
dlsquallflcatloiu;  or  any  obJectf<m  to  Oonter 
remaining  a  member  of  tho  camp.  Many  rep- 
utable courts,  indndlng  those  next  here- 
after cited,  hold  In  cases  of  tbSa  Und  that 
the  local  lodge  or  camp  bears  tlie  relation  of 
agent  to  the  parent  organisation  with  refer- 
ence to  the  bnfllnesa  transacted  .at  the  place 
where  the  local  camp  is  Bltnated.  Order  of 
Columbus  t.  Fnqva  fFex.  Ctr.  App.)  eo  S.  W. 
1020;  U.  W.  A.  T.BredEenrldge,7B  Ean.S7S, 
S8  Pac.  661,  10  li.  B.  A.  (N.  S.)  136.  12  Ann. 
Caa  636;  Knights  of  Pythias  of  the  World 

Bridges,  15  Tex.  Ot.  App.  196,  89  S.  W. 
333. 

Hie  appelant,  In  bo  ftir  aa  the  insorance 
featores  of  the  organlmtlon  are  concerned, 
is  in  eBfect  a  mntnal  llfb  insurance  company, 
"Dd  the  general  rules  governing  associations 
ot  that  character  emtrol  It  In  tiie  transac- 


tion of  this  branch  of  Its  business;  Chart- 
rand  r.  Brace,  16  Colo.  19.  26  Pac.  152,  33  L. 
R.  A  209,  26  Am.  St  Rep.  236;  Supreme 
Lodge  K.  of  H.  V.  Davis,  supra;  Titus  v.  O. 
F.  Ins.  Co.,  81  N.  T.  410. 

On  the  question  of  waiver,  defendant  re- 
ceived the  Initiation  fees,  dues,  etc.,  from 
Conter,  and  accepted  him  into  full  member- - 
ship  of  the  order  after  complete  knowledge 
of  his  false  answers  touching  his  liquor  hab- 
its. This  should  be  sufficient  to  estop  the 
company  from  Insisting  on  forfeiture.  In 
law  the  head  officer  (head  consul)  possessed 
this  information '  before  the  certificate  was 
issaed,  by  reason  of  the  fact  that  his  ap- 
pointee and  reinresentative,  Hume,  was  fully 
informed  of  the  same.  In  Prudential  Ins. 
Co.  V.  Hummer,  36  Colo.  208,  84  Pac.  61,  the 
Supreme  Court  resnbmitted  the  case  on  the 
question  as  to  whether  certain  warranttee 
made  by  the  insured,  in  his  application,  con- 
cerning his  health,  were  or  were  not  true, 
and  if  untrue  whc^er  or  not  the  company 
by  ettoppel  or  toaiver  was  precluded  from 
relying  upon  such  false  statements  as  a  de- 
fense  to  the  action.  See  ShotUff  v.  M.  W.  A. 
100  Mo.  App.  138,  78  S.  W.  826;  Order  of 
Columbus  V.  Fnqna,  supra;  M.  W.  A  v. 
Breck^iridge,  supra;  M.  W.  A.  v.  Colman, 
68  Neb.  660,  94  N.  W.  814,  96  N.  W.  154; 
Blermann  v.  G.  M.  L.  I.  Co.,  142  Iowa,  341, 
120  N.  W.  963.  In  the  laet-clted  case  the 
facts  are  similar  to  those  in  the  case  at  bar. 
The  court  says:  "It  is  true  the  defendant 
made  a  strong  showing  to  the  effect  that  the 
deceased  was  greatly  addicted  to  the  use  of 
intoxicants,  or,  as  put  by  some  of  the  wit- 
nesses, was  a  drunkard,  at  the  time  the  poli- 
cy was  applied  for ;  but  it  is  equally  appar- 
ent that  appellant  bad  notice  and  knowledge 
of  the  tmtb  In  this  respect  when  It  accepted 
the  application,  and  entered  Into  the  con- 
tract. The  appellant  had  a  local  office  in 
Marsballtown,  where  the  deceased  lived  and 
was  evidently  a  well-known  character.  An 
agent  In  charge  and  several  subagents  or  so- 
liciting agents  worked  in  and  about  the 
and  vicinity.  The  soliciting  agent  who  took 
the  application  of  the  deceased  knew  of  his 
drinking  habits.  When  the  insurance  was 
being  n^otlated,  it  was  a  subject  of  convert 
satlon  between  the  wevenl  agents  of  the  ap- 
pellant in  the  dty  as  to  the  doubtful  insura- 
ble condition  of  the  deceased  because  of  his 
habits.  The  application  itself  discloses  his 
habits,  to  some  degree  at  least;  for,  while 
saying  that  the  api^icant  did  not  use  malt 
or  splrituoiu  Uqnors,  to  excess,'  it  further 
informs  the  oompai^  Oiat  he  did  take  'a 
glass  of  beer  occasionally.'  This  was  a  suffi- 
cient disclosure  to  sraggest  to  a  discreet  pei^ 
son  the  advisability  of  further  inquiry  if  the 
subject  was  one  deemed  of  vital  importance. 
*  *  *  Under  snch  drcnmstances,  the  fact 
that  the  warranty  was  broken  when  made 
constltntes  no  defense." 

In  Collver  v.  H.  W.  A.  164  Iowa,  9US,  186 
N.  W.  67,  the  action  waa  against  the  same 
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compaay  vAldi  Is  appelant  bere,  and  the  by- 
laws and  warrantlea  pertaining  to  the  con- 
tract are  practically  tbe  same  In  Xmtb  cases, 
except  tbat  the  warrant  reqolrlns  Informa- 
tion to  be  In  writing  and  submitted  to  the 
head  officers  is  not  moittoned  in  the  GoUver 
Case.  The  court  there  held  tbe  company  to 
have  waived  the  conditions  of  the  certificate 
by  recdving  assessments  from  Uie  member 
after  knowledge  of  bis  intemperance  snbse- 
quent  to  tbe  Issuing  of  the  certificate.  See, 
also,  Thomas  y.  M.  B.  A.,  2S  S.  D.  632.  127 
N.  W.  572 ;  Miller  v.  M.  B.  L.  I.  Co.,  31  Iowa, 
216,  7  Am.  Rep.  122.  In  the  latter  case  the 
court  held  that  the  knowledge  acquired  by  a 
soliciting  agent  In  the  line  of  his  duty  la 
knowledge  of  the  company  he  represents,  the 
court  saying :  "To  this  latter  view  the  judl- 
dai  mind  seems  rapidly  tending,  and  It  Is 
certainly  more  in  accord  with  the  enlighten- 
ed and  progressive  spirit  of  the  age.  These 
companies  select  their  own  agents,  require 
them  to  enter  into  bonds  for  the  faithful  dis- 
charge of  their  duties,  and  send  tbem  forth 
provided  with  blanks  and  clothed  with  all 
the  insignia  of  authority.  If  their  ignorance 
or  their  cupidity  leads  them  to  recommend 
Improper  risks,  it  is  more  in  consonance  with 
reason  that  the  loss  should  be  borne  by  the 
company  than  that  the  assured  should  be 
made  the  victim  of  the  Incompetency  or  the 
avarice  of  the  agents.  More  especially  Is 
this  true  in  view  of  the  fact  that  the  compa- 
ny has  the  means  of  Indemnity  through  the 
bond  of  the  agent  Just  principles  of  public 
policy  require  that  these  companies  should 
be  held  to  a  Strict  degree  of  responsibility 
for  the  acts  of  tb^r  agents.  They  will  thus 
be  led  to  the  exercise  of  greater  drcumspec- 
fion  In  the  selection  of  agents.  *  *  *  It 
Is  quite  time  that  the  technical  constructions 
which  have  pertained  with  reference  to  con- 
tracts of  tbls  kind,  blocking  tbe  pathway  to 
justice,  and  leading  to  decisions  opposed  to 
th^  general  sense  of  mankind,  sbonld  be 
abandoned,  and  tbat  diese  corporations, 
grown  opulent  from  the  scanty  savings  of 
tile  indigent,  should  be  held  to  tbe  same 
measure  of  responsibility  as  la  exacted  of  in- 
dlTldnals."  Kansal  r.  M.  F.  BI.  r.  I.  A.,  31 
Minn.  17,  16  N.  W.  430,  47  Am.  Kep.  776; 
Qarflnkel  v.  Alliance  Life  Ins.  Co.,  140  111. 
App.  380;  Prtngle  v.  M.  W.  A..  76  Neb.  384, 
107  N.  W.  756,  113  N.  W.  231. 

Innumerable  cases.  In  addition  to  those  al- 
ready mentioned,  could  be  cited,  which  are  in 
harmony  with  them,  but  no  good  purpose  can 
be  accomplished  by  further  extending  tbe 
list 

The  evidence  appears  to  be  undisputed 
that  Center's  death  was  caused  by  fatty  de- 
generation of  the  heart,  but  I  find  nowhere 
in  the  record  any  testimony  showing  tbat  the 
intemperate  use  of  liquor  directly  or  indi- 
rectly caused  his  death.  The  testimony  of 
the  physicians  goes  no  further  than  to  show 
that  the  intemperate  use  of  liquor  is  one  of 
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the  primary  caases  of  fatty  degeneration  of 
the  heart  Bnt  nowhere  do  tiiey  Inttmate 
that  Conter's  death  resulted  from  Intemper- 
ate drinking.  Dr.  Bennett,  n  witness,  tesU- 
fled  tbat  be  assisted  in  performing  the  au- 
topsy on  the  body  of  Center,  and  stated; 
"The  only  cause  of  death  of  Henry  Conter 
that  I  could  drtermilne,  assisting  Dr.  Carlin, 
was  fatty  d^ssneration  of  the  heart  There 
may  be  many  causes  of  fatty  deg^ieratlOD  of 
the  heart  A  person  that  has  lived  a  careful 
life,  throuj^  no  fault  of  their  own,  may  be 
subject  to  it  and  die  from  it,  and  posons. 
leading  careless  lives  will  be  more  subject  to 
It  *  *  *  Many  causes  may  contribate  to 
it  The  torpidity  of  the  liver,  poor  circula- 
tion, a  bad  digestion,  and  all  these  thli^  | 
which  tend  to  upset  the  heart"  The  daim 
by  appellant  that  Center's  death  was  caused 
Indirectly  by  Intemperate  drinking  la  entire-  I 
ly  wanting  in  proof  to  sustain  It  | 

Appellant  contended  that  the  certificate  i 
was  forfeited  by  Cont«*s  false  answer  to  the 
question,  "Do  yon  use  intoxicating  liquors  I 
dally?"  to  which  be  answered,  "No."  This 
issue  was  &irly  left  to  the  Jury,  and  is  pre- 
sumed to  taave  been  decided  in  fiivor  of  | 
plaintiff.  ! 

Another  point  urged  by  appellant  Is  tbat 
tbe  certificate  was  forf^ted  by  the  alleged 
false  answer  given  to  the  question,  "Hare  i 
you  within  tbe  last  seven  years  been  treated 
by  or  consulted  any  person,  physician  or 
physicians,  In  regard  to  personal  ailment!" 
to  which  question  Conter  answered,  "No." 
This  was  another  issue  presented  by  defend- 
ant as  a  defense,  upon  whom  the  burden  was 
placed  to  establish  the  same  by  a,  preponder- 
ance of  the  evidence.   In  my  judgment  con- 
sidering the  testimony  In  the  light  moat  favor-  ; 
able  to  defendant  sufficient  proof  was  wbol-  i 
ly  wanting  to  establish  that  defense.   Mil-  i 
ler  testified  on  this  point  as  follows:  "He  | 
(Conter)  bought  some  stryclmlne  tablets  from  \ 
me  on  one  or  two  occasions.    *    •   *  To 
my  knowledge  he  at  no  time  said  anything  to 
me  about  affliction  of  the  heart  nor  that  bis  ! 
,  heart  was  acting  badly.    We  (Conter  and 
witness)  were  in  the  store  one  day  and  be 
(Conter)   complained  of  dizziness.   •  •  • 
I  suggested  to  him  his  stomach  was  out  ot 
order  and  It  might  be  a  good  idea  for  him  to 
talce  a  few  strychnine  tablets.   Prior  to  that 
time  I  noticed  Mr.  Conter's  complexion,  and 
I  thought  he  did  not  have  a  very  strong 
heart,  but  did  not  care  to  say  anything  to 
him.   *    *    k   Later  on  he  came  In  and 
bought  strychnine  tebleta.   Q.  You  gave  bim  : 
those  strychnine  tablets  believing  yonrseir,  \ 
from  the  observation  you  had  made  of  hiB  j 
condition,  that  It  was  caused  by  troable  of 
the  heart?   A.  Not  necessarily.    I  did  not  j 
know  whether  that  was  why  he  bought  them  i 
or  not    Q.  I  am  asking  you  why  you  ga^e  I 
him  the  strychnine  tableta   A,  I  gave  tbem  j 
to  him  because  he  wanted  them.    Q.  No; 
but  you  said  he  became  dizzy  and  you  ' 
thought  bis  heart  was  in  trouble^  A.  I  did  j 
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not  tell  him  that  I  said  I  thooght  so." 
This  certainly  does  not  show  that  Miller  was 
treating  Center  for  heart  (rouble  or  had  any 
settled  conviction  that  he  had  heart  trouble. 
The  evidence  entirely  fails  to  show  that  any 
physician  or  other  i>erson  treated  Center 
for  any  heart  trouble  whatever. 

I  have  no  critclsm  of  the  rule  as  stated  in 
the  majority  opinion  to  the  effect  that  Insnr- 
ance  companies  generally,  and  their  policy 
and  certificate  bolders,  are  at  liberty  to  enter 
into  any  contract  they  desire,  not  prohibited 
by  law,  and  that  it  la  the  duty  of  courts  to 
enforce  such  contracts  as  they  find  them.  At 
the  same  time  I  know  of  no  law  or  rule  that 
prohiblta  a  party  to  a  civil  contract  from  waiv- 
ing warranties  or  conditions  inserted  therein 
for  bis  own  ben^t  When  such  waiver  is 
satlsfbctorily  shown,  the  party  so  waiving 
is  estopped  from  pleading  or  Insisting  upon 
forfeiture  of  the  contract  I  think  In  this 
case  the  company  did  waive  the  warranties 
and  conditions  contained  In  the  application 
and  certificate,  that  the  knowledge  of  Hume, 
concerning  Center's  dlsgualiflcatlon  for  mem- 
bership In  the  order,  by  reason  of  his  liquor 
habits,  was,  under  the  facts  disclosed  by  the 
record,  knowledge  of  the  head  officers  of  the 
company,  and  that  receiving  from  Conter  all 
fees  and  does  chargeable  to  him  as  a  mem- 
ber, and  Issuing  to  him  a  full  certificate  of 
membership,  after  such  information,  ought 
to,  and  should,  be  taken  as  a  waiw  on  the 
part  of  the  company  of  such  warranties  and 
conditions. 

In  the  consideration  of  this  case,  and  in 
searctiing  authorities,  I  am  forcibly  impress- 
ed with  the  fact  that  the  printed  reports  of 
the  Mveral  states  are  honeycombed  with 
eases  wherein  this  appellant  appears  as  a 
party,  and  seemingly  has  felt  itself  called 
upon,  with  deplorable  frequency  to  protect 
Its  treasury  from  the  "attacks'*  of  widows 
and  orphans  of  deceased  members,  which 
members  in  their  dn^ltdty  have  indulged 
tJie  belief  that  in  case  of  death  the  sOent 
c^flcates  held  by  than  speiUed  comfort, 
rastenance,  education,  and  support,  to  those 
most  cherished  and  loved  by  them. 

It  aivean  to  me  that  the  majority  opinion 
in  effect  si^geats  to  every  aasodatlon  of  thid 
character  that  It  to  neither  its  1^1  nor 
looral  duty  to  exercise  any  caution  or  dis- 
crlffiinathm  In  selecting  agents  to  secure 
munbets  or  transact  its  business,  and  that  it 
need  not  concern  itself  as  to  the  probity  or 
vetAiAty  of  such  agents.  The  direct  result 
of  the  opinion  places  the  entire  responsibil- 
ity of  an  agent's  dishonesty  or  derelictions 
upon  the  insured,  or,  more  unfortunately, 
apon  the  innocent  beneficiaries.  By  Insert- 
li^  in  policies  a  warranty,  such  as  here 
found,  requiring  written  notice  to  head  offi- 
cers, etc..  all  consideration  by  the  company 
of  an  agent's  honesty  or  veracity  becomes 
tueless  and  unnecessary. 


I  think  the  Judgment  dioold  be  affirmed. 
I  am  authorized  to  say  that  MORGAN,  J., 
concurs  in  this  dlssrat 


MUTUAL  LIFE  INS.  CO.  OF  NEW  YORK 
V.  GOOD. 

(Court  of  Appeals  of  Colorado.    Nov.  10.  1913. 
Rehearing  Denied  Dec.  8.  1913.) 

1.  Evidence  (|  471*)— Opinion  Evidehoe— 
Conclusion  of  Witnesb. 

Testimony  from  tbe  sister  of  the  mother 
that  a  certain  man  was  the  father  of  assured 

was  a  mere  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec.  Dig.  {  471.*) 

2.  Parent  and  Child  (|  1^— Pbesuiiption 
OF  Patebnitt. 

Where  it  appeared  that  assured's  mother 
had  nerar  bew  the  legal  wife  of  a  certain  per- 
son by  a  common  law  or  ceremonial  marriage, 
there  was  no  presumption  of  law  that  such 
person  was  assured's  father,  and  the  burden  of 
proving  that  fact  by  a  preponderance  of  the 
evidence  was  upon  the  person  asserting  it  to 
defeat  a  life  insurance  poHcy. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  {{  1-3 ;  Dec.  Dig.  §  1.*) 

3.  Trial  ({  311*)— Knowledge  bt  Jurors. 

Jurors  are  permitted  to  use  their  common 
knowledge  and  observations  of  life  In  determin- 
ing the  question  of  paternity  out  of  wedlock. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  Sll.*] 

4.  Parent  and  Child  (|  1*)— Relationship 
—Actions — Sufficiency  of  Evidence. 

Evidence,  in  an  action  on  a  life  insurance 
policy,  in  which  it  was  claimed  that  a  certain 
person  who  died  of  tuberculosis  was  aBSored's 
natural  father,  held  to  sustain  a  finding  that 
such  person  was  not  assured's  father. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  »  1-3;  Dec  Dig.  S  L*) 

5.  Appeal  and  Error  (|  882*)— Estoppel  to 
Alleos  Erbort— Request  bt  Appellant. 

Defendant  Insurance  company  cannot  ques- 
tion a  finding  that  its  insurance  policy  would 
have  been  issued  even  had  the  company  known 
of  the  existence  of  another  policy  held  by  in- 
sured, where  It  submitted  the  issue  by  request- 
ing a  charge  that  if  insured  held  another  pol- 
icy and  defendant's  policy  would  not  have  been 
issued  tiad  it  known  of  the  existence  of  tbe  first 
the  jury  should  find  for  the  defendant 

[Ed.  Notor— For  other  eases,  see  Appeal  and. 
Error.  Cent  Dig.  H  8001-^0;  Dec.  Dig.  | 
S82.*I 

6.  Trial  (f  48*)— Reception  of  Evidence- 
Evidence  Admissible  in  Part. 

Where  the  affidavit  of  a  physician  who 
had  treated  assured  was  admissible,  in  an  ac- 
tion on  a  life  policy,  merely  to  show  the  falsit; 
of  the  statement  in  the  application  that  assured 
had  only  consulted  a  certain  physician  named 
in  the  last  five  years,  but  defendant  did  not  ask 
that  it  be  admitted  for  that  particular  .parpose, 
there  was  no  error  In  excluding  the  whole  affi- 
davit under  Mills'  Ann.  St.  1912,  S  8072,  pi-o- 
faibiting  evidence  by  a  physician  as  to  informa- 
tion acquired  in  attending  a  patient 

[Ed.  Note.— Fw  other  cases,  see  Trial,  Cent 
Dig.  I  120:  Dig.  I  48.*] 

7.  Appeal  and  Errob  <S  882*)— Eotoppel  to 
Allege  Error. 

Appellant  cannot  complain  of  Instructions 
given  at  its  request  on  the  ground  that  some  of 
them  treated  answers  In  insurance  policies  as 
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warranties,  while  othen  trotted  them  aa  repre- 
sentatione. 

UMl  Note^For  other  caaea,  eee  Appeal  and 
Error.  Gent  Dig.  H  SS91-8610;  Dec.  Dis.  | 
882.*] 

Appeal  bvm  District  Cotirt;  ConeiJos  Oonn' 
t7;  Ghas.  O.  Holbrook,  Judge. 

Action  by  Yenlta  A.  Good  against  the 
Mutual  liUe  Insorance  Company  of  New 
Tork.  From  a  judgment  tor  plaintiff,  de- 
fendant appeals.  Affirmed. 

Macbeth  &  May,  ct  DeiiTOr,  tot  appelant 
James  D.  Pllcher,  of  Alamosa,  and  Jesse 
St^hmson,  of  Monte  Vista,  for  appellee; 

BELL,  J.  The  record  shows  that  on  De- 
cember 12,  1907,  Harry  E.  Good,  of  Alamosa, 
Golo.,  a  train  dispatcher  for  the  Denver  & 
Bio  Grande  Bailroad  Company  presented  to 
an  agent  of  the  Mutual  Life  Insurance  Com- 
pany of  New  Tork,  appellant  herein,  an  ap- 
plication In  writing  for  a  $2,000  life  insur- 
ance policy,  which  was  Issned  to  him,  and, 
among  many  other  things,  stated  in  his  appli- 
cation that  hla  &ther  died  at  the  age  of 
38  years  from  an  Injury  received  In  a  run- 
away accident,  and  that  there  was  no  sus- 
ptciou  of  tuberculosis  or  consumption  as  a 
cause  of  his  death,  and  farther  stated  In  his 
application  that:  "I  am  Insured-  In  other 
companies  and  associations,  as  follows: 
Xone  and  In  no  other&"  The  assured  died 
August  23,  1909,  and  the  company  refused 
payment  of  the  policy,  asslgolng  as  Its 
reason  the  alleged  false  answers  of  the 
assured  In  his  application  coocernlng  his 
family  history  and  other  insurance.  Action 
was  brought  on  the  policy  and  resulted  in  a 
verdict  for  the  plalntUT,  Tenita  A.  Good, 
widow  of  the  assured,  and  appellee  herein. 
In  the  sum  of  $2,000  and  costs. 

Among  the  defenses  set  np  by  the  appel- 
lant company,  It  alleged  that,  at  and  prior  to 
the  time  of  making  application  for  the  policy 
sued  upon,  £be  assured  wu  affected  with 
pulmonary  tuberculosis,  which  fact  be  failed 
to  make  known  to  it  either  In  Us  applica- 
tion or  to  its  medical  ezamlnw,  and  that  be 
sabsequently  died  from  the  disease^  At  the 
trial  the  appellee  testified  that  the  assured 
died  after  a  five-minute  Illness  from  an  un- 
known cause.  Dr.  Herbert  Tan  Sands,  a  wit- 
ness'for  the  appellant,  testified  that  he  ex- 
amined the  assured,  about  18  months  pre- 
vious to  his  death,  on  behalf  of  the  company, 
for  the  policy  In  question,  and  that  tlie  as- 
sured was  at  that  time  In  good  healtli  and 
not  affected  wittt  tiie  disease;  that  the  as- 
sured consulted  him  subseQuently,  February 
12,  1908,  onnplainlng  of  a  tapeworm;  and 
that;  when  he  saw  the  assured  three  cx  four 
days  before  hla  death,  he  was  blue  and 
emaciated.  It  would  seem  that  the  irttness 
Issued  a  certificate  on  the  deaUi  of  the  as- 
sured In  irtilch  he  stated  the  cause  of  death 
as  ptilmonary  tubercalosis,  but  he  testified 
that  he  could  not  recollect  having  issued 


each  a  certificate,  and,  tt  he  did  Issue  It,  it 
was  baaed  upon  hla  genraal  Information  or 
knowledge  of  the  deceased  and  not  upon  any 
examination  which  he  made  of  him,  and. 
without  Boch  an  examination,  neither  be 
nor  any  other  physician  could  determine 
whether  he  had  tuberculosis.  The  appeUant 
Instate  that  tb»  aasored's  father  was  Jos^b 
mst,  who  died  of  tabwculOBiB  at  the  age  of 
24  years,  and  that  Uie  assared  mlsr^iire- 
sented  this  fact  in  his  application. 

There  eeons  to  be  no  doubt  0iat  Jos^b 
Rlst  was  notoriously  affected  with  tubercu- 
losis from  the  time  he  was  21  years  of  ase 
until  he  died  at  the  age  of  24.  The  evidence 
shows  that  he  died  after  a  lingering  lUness 
of  about  three  years,  tlie  last  four  or  Are 
months  of  which  he  was  confined  to  his  bed. 
and  that  hla  mottiv  also  died  of  fbe  same 
type  of  tubercnloala.  TbSm  evidoice  is  not 
disputed,  and  0ie  real  question  Invcdved  in 
this  phase  of  the  case  la  whether  Jose]^ 
Blst  was  the  father  of  the  assured.  A  Mt£ 
synopsis  of  the  evidence  on  this  point  Is  that 
one  Bllok  Bums  gave  birth  to  the  assured 
about  three  years  before  Joseph  Blst  died 
Abont  the  time  of  the  birth  of  the  cUId, 
Barbara  Mauch,  Blsf  s  half-sister,  and  by 
vocation  a  nurse,  gave  him  mon^,  and  be 
left  Lafayette,  Ind.,  because  EUw  Bums  ae- 
cnsed  him  of  being  the  father  of  her  child, 
and  be  stayed  away  three  or  four  months. 

[1]  Lydia  M.  Ourley,  a  sister  of  Ellen 
Bnms,  in  her  deposition  testified  that  Josepb 
Rlst  was  the  father  of  the  assured.  How- 
ever, this  was  a  mere  condusion  of  the  wit- 
ness and  was  not  evidence.  Charles  Ashby, 
another  son  of  EUen  Boms,  and  an  alleged 
half-brother  of  the  assured,  between  one 
and  two  years  yonnger,  testified  that  he 
never  knew  Joseph  Blst,  but  that  "I  knew 
from  my  mother  that  his  name  (the  assured'a 
father)  was  Joseph  Rlst"  He  produced  a 
family  Bible  containing  the  following  entry 
under  the  heading  "Births":  "Harry  £.  Rlst 
bom  February  8,  1881,"  and  further  testified 
that  the  assured  was  known  as  Harry  E. 
Rlst  until  he  was  about  six  years  of  age. 
when  his  mother  married  Samuel  Good,  and 
thereafter  he  was  known  as  Harry  B.  Good. 

[2]  There  is  no  evidence  In  the  abstract 
showing  that  Ellen  Bums  was  ever  married 
until  about  six  yeara  after  the  birth  of  tbe 
assured,  and  we  infer  from  the  evidraice  be- 
fore us  that  the  assured  was  not  conceived 
nor  bom  in  wedlock,  or  that  his  motber 
ever  sustained  a  common  law  or  ceremooial 
marriage  relation  with  Joaeidi  Bist;  hoicc 
there  was  and  is  no  presumption  of  law  that 
Joseph  Blat  was  the  fiither  of  the  assored. 
and  tbe  burden  of  proof  rested  ujtfm  the  ap- 
pellant to  establiah  this  fact  by  a  in^onder- 
anee  of  the  evidence. 

Under  the  very  nature  of  things^  no  one 
but  the  mother  can  positively  Identify  the 
father  of  her  offspring,  and  it  may  be  im- 
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iHwslble  for  hex  to  do  so.  In  that  part  of 
India  where  most  of  the  female  chUdrra 
are  destroyed  at  birth,  and  each  woman  lives 
with  from  three  to  adz  husbands,  It  Is  con- 
ceded by  both  hasbands  and  wires  that  It  Is 
impossible  to  identify  the  paternit7  of  chil- 
drea;  hence  there  is  no  affection  or  close 
sympathy  existing  between  hnsbands  and  chil- 
dren, such  as  Is  recognized  where  monogae- 
motu  marriages  preToll.  It  is  equally  impossi- 
ble to  Identify  the  fatherhood  of  a  dilld 
wbere  the  sex  privileges  of  the  mother  are 
extended  to  more  than  one  male  at  or  about 
tbe  time  of  conception. 

[3]  Jnrors  are  permitted  to  use  their  com- 
mon knowledge  and  observations  in  life;  in 
fact  Judges  could  not  prevent  th^  from 
doing  80,  if  they  would.  In  determining  the 
weight  of  evidence  admitted  for  their  con- 
sideration. When  it  is  shown  that  a  child 
Is  conceived  throng  unlawful  sex  Indulgence 
or  commerce,  without  any  appearance  of 
deception,  seduction,  or  other  extenuating 
ctrcumstances,  Jurors  are  not  likely  to  hold 
one  so  unlawfully  conceived  as  the  child  of 
any  particular  male  person  after  his  lips  are 
closed  in  death,  and  where  the  truth  of  a 
charge  of  paternity  of  an  lll^tlmate  child 
would  work  a  heavy  loss  upon  a  widowed 
wife,  unless  the  proof  be  quite  direct  or  the 
drcomstances  such  as  to  make  the  evidence 
convincing. 

The  Jury  probably  considered  the  written 
statements  of  the  assured  In  his  application, 
though  not  made  under  oath,  showing  that 
he  occupied  the  Important  position  of  train 
dispatcher,  and  that  his  father  died-  at  the 
age  of  38  years  from  Injuries  sustained  in  a 
runaway  accident,  while  the  evidence  shows 
that  Joseph  Blst  died  at  the  age  of  24  years 
of  a  slow  wasting  type  of  consumption.  It 
was  probably  impossible  for  the  Jury  to  recon- 
cile these  statements  as  both  referring  to  Jo- 
seph Blst  Barbara  Mauch,  a  lialf-slster  of 
Joseph  Blst,  who  took  care  of  hUn  through 
bis  long  sickness,  swore  that  she  did  not 
know  the  assured  either  personally  or  by 
repntatUm.  There  was  no  one  to  whom  Ellen 
Boms  was  so  likely  to  give  the  true  surname 
of  the  tether  of  her  child  as  to  the  child  it- 
self. The  history  of  court  proceedings  often 
shows  that  motbem  at  nnlawtnlly  concaved 
chUdroi,  for  various  reasons,  charge  different 
male  persons  of  being  the  father  of  the  same 
child,  and  for  these  and  other  reasons  It  be- 
comes the  duly  of  courts  and  Juries  to  closely 
Bcmtlnlze  the  evidence  before  idaclng  the 
fathertiood  of  a  diild  upon  any  accused 
son  under  such  drcomstances  as  are  shown 
Id  this  record. 

One  of  tlie  leading  authorities  on  evidence 
states  the  rule  as  follows:  "It  is  hardly  nec- 
essary to  add  that^  while  hearsay  declara- 
tions as  to  pedigree  •  •  *  are  admissible 
and  often  valuable  in  the  absence  of  other 
■evideiice,  it  must  be  borne  in  mind  that  such 
declarations  are  subject  to  many  of  the  ob* 
Jecttou  wUGh  iDa7  be  urged  against  hearsay 


evidence^  and  hence  are  to  be  received  with 
considerable  caution.  Family  pride  may  have 
tempted  the  declarant  to  allege  or  deny  the 
relationship;  and,  although  persons  may  be 
presumed  to  know  the  facts  connected  with 
their  own  family  history,  yet,  as  Is  well 
known,  this  presumption  Is  often  contrary  to 
the  fact"  Jones  on  Evidence  (2d  Ed.)  |  317. 

Contrary  to  the  general  practices  of  those 
who  are  regarded  as  reputable  witnesses,  the 
half-brother  and  aunt  of  the  assured  seined 
to  have  been  very  willing  witnesses  for  the 
appellant  in  its  endeavor  to  avoid  payment  of 
the  policy  to  the  assured's  wife.  That  may 
have  been,  if  we  put  the  proper  interpreta- 
tion on  the  evidence,  a  scrupulous  endeavor 
to  willingly  tell  the  whole  truth  on  the  part 
of  the  witnesses.  It  was,  however,  for  the 
Jury,  and  not  for  us,  to  say  whether  this  was 
In  pursuance  of  a  purpose  of  the  sister  and 
son  of  Ellen  Bums  to  save  her  good  name  as 
much  as  possible. 

[4]  We  think,  under  the  character  of  the 
evidence  and  the  drcnmstances,  it  was  for 
the  Jury,  and  not  for  this  court,  to  say  wheth- 
er the  appellant  showed  by  a  preponderance 
of  the  evidence  that  Joseph  Blst  was  the  fa- 
ther of  the  assured.  Th^  must  have  found 
this  issue  In  taror  of  the  appellee. 

[5]  The  next  serious  question  ui^ed  by  the 
appellant  for  a  reversal  is  that  the  assured 
made  a  false  representation  as  to  his  having 
other  imurance  when  he  made  his  applica- 
tion to  the  appellant  for  a  policy.  The  state- 
ment complained  of  is  as  follows:  "I  am  In- 
sured in  other  companies  and  assodationB, 
as  follows:  None  and  in  no  others."  It  ap- 
pears from  the  evidence  that  at  the  time  the 
answer  was  given,  the  assured  held  a  policy 
In  the  Prudential  Insurance  Company  of 
America  for  $500.  This  question,  with  the 
materiality  of  the  statement,  was  sabmltted 
to  the  Jury  on  Instruction  No.  14,  given  at  re- 
quest of  appellant  which  reads  as  follows: 
"If  yon  believe  from  the  evidence  that  said 
Harry  EL  Good  at  the  time  of  making  the  ap- 
plication for  said  policy  held  a  policy  of  in- 
surance on  his  life  in  the  Prudential  Insur- 
ance Company  of  America,  and  was  In  f&ct 
then  insured,  and  if  yon  further  l>elleve  that 
the  defendant  company  would  not  have  Issu- 
ed the  policy  of  Insurance  sued  upon  had  said 
company  been  truthfully  informed  In  regard 
to  said  other  insurance,  your  verdict  will  be 
for  the  d^endant"  The  Jury  must  have 
found  that  the  def^dant  company  would 
have  Issued  the  policy  sued  upon  If  It  had 
known  of  the  existence  of  the  policy  held  by 
the  assured  in  the  Prudential  Insurance  Com- 
pany. 

At  an  early  day  Insuiance  companies  con- 
cluded that,  from  time  to  time,  persona,  who 
were  without  means  or  embarrassed  in  their 
affairs  or  burdened  with  impaired  health,  ob- 
tained large  insurance  upon  their  lives  and 
resorted  to  self-destruction  largely  for  the 
purpose  of  bestowing  comfort  upon  tb^  fam- 
ilies ;  hence,  life  insurance  companies  cener- 
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ally  Interrogate  all  appllcanta  as  to  other  In- 
surance, and  the  conrts  generallr  rec(«nlse 
the  lights  of  nich  companlea  to  provide  tor 
forCdtnies,  tf  the  application  Is  made  a  part 
of  the  policj  and  the  answera  are  lalse. 
However,  some  of  the  conrts  and  many  of  the 
LegUiatares  have  limited  such  rU:hts  of  for- 
feltnre  to  caaea  where  Juries  find  that  Uie 
policy  would  not  have  been  Issued  If  the  com- 
panies bad  known  the  truth.  This  case  was 
tried  upon  the  assumption  that  the  Jury  must 
find  that  the  ai^llant  would  not  have  Issued 
t^e  policy  of  Insurance  sued'  upon  had  the 
company  been  truthfully  Informed  In  regard 
to  the  existence  of  the  other  policy.  This 
question  was  submitted  to  the  Jui7  on  In- 
struction No.  14  above  quoted,  tendered  by 
appellant  without  objection  on  the  part  of  the 
appellee,  and,  under  these  conditions,  we  do 
not  understand  that  the  appellant  Is  now  at 
liberty  to  question  the  finding  of  the  Jury  on 
this  phase  of  the  case. 

In  L.  D.  G.  M.  Oo.  v.  A.  O.  M.  Co.,  30  Cola 
431-43S,  71  Pac  888,  390.  the  Supreme  Court 
aald:  "The  court  adopted  their  (appellant's) 
tiieory  In  answwli«  the  question  of  the  Jury, 
and  whether  right  or  wrong  Is  wholly  imma- 
terial, because  appellant  Is  bound  by  the 
theory  which  lis  counsel  advocated  and 
which  Qie  court  adopted."  Wltdier  v.  Gib> 
son,  16  Colo.  App.  163-174. 179,  61  Paa  192 ; 
De  St.  Anbtn  v.  MatshaU  FMd  Co.,  37  Cohh 
414,  62  Pac.  189;  Denver,  etc.  U.  B.  v. 
Ryan,  17  Cola  98-104,  lOD,  28  Pac.  79;  Den- 
ver V.  Stein,  26  OAo.  126-128.  68  Pac  283; 
D.  &  R.  G.  B.  B.  Co.  T.  Peterson,  80  Colo. 
77-87,  68  Pac.  678,  97  Am.  St  Rep.  76; 
Mounts  V.  Apt,  81  Colo.  487, 118  Pac.  160. 

In  ^dflc  Mutual  Ufe  Insurance  Cb.  v. 
Van  Fleet,  47  Colo.  401-406,  107  Pac  1067, 
108%  the  statement  of  the  assured  was: 
"I  have  nev«r  rec^ved  or  been  refused  com* 
pensatlon  for  acddental  injuries  or  sickness, 
except  as  horeln  stated."  The  applicant 
made  no  statement  at  what  he  received.  The 
evidence  showed  he  had  been  insured  in  a 
mutual  association,  had  been  injured  and  re- 
ceived compensation  for  the  injury,  and  the 
company  asked  a  forfeiture  because  of  the 
alleged  false  statement  The  Supreme  Court 
said:  "In  what  we  have  already  said,  we 
have  assumed  with  defendant  that  this  an- 
swer la  equivalent  to  a  statement  by  tbe  as- 
sured that  he  had  never  received  compensa- 
tion from  an  insurance  company  for  an  in- 
Jury.  The  alleged  false  answer  on  its  face  is 
Imperfect  and  incomplete.  It  suggests  that 
compensatlan  might  have  been  received." 

The  statement  of  the  assured  in  the  case 
before  us,  viz.:  "I  am  Injured  In  other  com- 
panies and  associations,  as  follows:  None 
and  In  no  others" — is  confusing  and  liable 
to  make  the  applicant  innocently  give  a 
wrong  answer.  If  a  direct  interrogatory  bad 
been  propounded  to  him,  as,  "Have  you  a 
I)olicy  In  any  other  Insurance  company?"  he 
could  not  have  been  misled  thereby.  The 
poUcy  In  the  Prudential  Insurance  Company 


was  smaB,  and  we  see  no  reason  why  the  as- 
sured should  have  given  a  fftlse  amwer,  es- 
pecially since  the  application  stated  that  an 
untruthful  answer  would  av<dd  the  pollqr. 
However,  it  is  not  necessaqr  to  decide,  and 
we  do  not  dedde,  this  question  or  hsse  oar 
decision  herein  on  this  point  It  would  seein 
that  the  policy  sued  upon  did  not  spedfical- 
ly  make  the  aiiplicatton  a  part  thereof  and 
many  well-considered  cases  hold  under  Uiese 
conditions  that  the  answer  In  flie  appllCK- 
tion  as  to  other  Insurance  Is  not  a  wananty 
but  a  r^Ksentatlon.  Hie  Soprane  Court 
of  Oklahoma,  In  considering  this  point  ra  a 
policy  similar  to  the  one  before  us.  Issued 
by  the  same  company  to  one  Morgan,  held 
that  such  answers  are  but  representations. 
Mutual  Ufe  Insnnmce  Company  of  New 
York  T.  Morgan  (OkL)  186  Pac.  279-281.  and 
cases  dted;  Nortbwestmi  Life  Iinursnce 
Co.  V.  Tietse,  16  Colo.  App.  206-210^  61  Pa& 
773;  Securi^  Mut  Ufe  Ins.  Co.  v.  Webb 
et  aL,  106  Fed.  808,  46aaA.648,S5Lu 
R.  A.  122;  Webb  et  aL  v.  Bankers  Ute  Ins. 
Co.,  18  Colo.  App.  406-468,  76  Pac.  738. 

Appellant's  conns^  say  that:  **Tlie  legal 
effect  of  such  conduct  (making  tah-e  state- 
ments as  to  other  Insurance)  depends  upon 
whether  the  statement  18  regarded  as  a  war- 
ranty or  a  mere  representation;  bat,  In  ^ev 
of  tbe  glaring  errors  In  the  record,  we  do 
not  propose  to  take  up  the  time  of  the  oonrt 
In  dlscuBslns  this  particular  statemoit" 

However,  for  the  disposition-  ttf  ttds  case; 
it  Is  not  necessary  to  decide  whether  tbe 
statement  as  to  other  Insurance  Is  a  war- 
ranty or  a  r^iresentatlon,  and,  aa  the  qoes- 
tion  was  not  argued,  we  pr^ftr  to  iMse  out 
opinion  OQ  other  grounds. 

Appellant  Insists  that  the  trial  court  abas- 
ed Its  discretion  In  not  granting  an  applica- 
tion for  a  contlnnance  because  of  the  absence 
of  appellant's  subpcBuaed  witness,  Dr.  Frd- 
berger.  The  affidavit  for  a  continuance  set 
forth  in  detail  what  this  witness  would  tes- 
tify to  if  present  which  included  extensiTe 
treatment  of  assured  for  tuberculosls.  Coun- 
sel for  appellee  admitted  that  if  the  witness 
were  present  he  would  testis  to  the  facts 
set  forth  in  the  affidavit  subject  however, 
to  all  legal  exceptions  as  to  the  competency 
of  such  matters  as  evidence.  The  court 
overruled  the  application  under  section  177, 
Mills'  Annotated  Code.  We  do  not  think  tbe 
court  abused  Its  discretion  In  denying  tbe  ap- 
plication. At  tbe  proper  time  the  ai^llant 
offered  tbe  entire  statement  of  facts  as  »et 
out  in  the  affidavit  as  evidrace.  Appellee 
objected  to  the  offer,  alleging  that  it  was  s 
cooBdential  communication  between  doctor 
and  patient  The  court  cautiously  advised 
counsel  that  It  did  not  care  to  pass  upon  It  as 
a  whole,  and  showed  evld«ice  of  wanting 
assistance.  Counsel  for  appellant  howevtf, 
seemed  to  direct  their  entire  efforts  to  hav- 
ing the  court's  ruling  Include  all  mattfial 
parts  of  the  affidavit  and  in  saving  an  excq>- 
tlon  to  the  ezclualcm  thereof.  Ko  IntimatloD 
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was  made  that  some  small  part  of  0ie  long 
affidavit  was  not  indnded  within  the  pur- 
view of  section  8072,  Mills'  Annotated  Sta^ 
ates  Revised  1912,  which  reads:  "A  pfay^- 
cian  or  sorgeon  duly  anthorlzed  to  practice 
his  profession  onder  the  laws  of  this  state, 
or  any  other  state,  shall  not,  without  tiie 
consent  of  his  patient,  be  examined  as  to 
any  information  acquired  in  attending  the 
patient,  which  was  necessary  to  enable  him 
to  prescribe  or  act  for  the  patient" 

In  the  case  of  C.  F.  &  I.  Co.  v.  Cummlngs, 
8  Colo.  App.  541-551,  46  Pac.  876,  878,  the 
Court  of  Appeals  construed  this  statute  and 
held  evidence  Inadmissible,  whenever  the  re- 
lation of  physician  and  patient  is  shown  to 
exist,  as  to  any  information  which  the  physi- 
cian may  have  acquired  by  attending  ^e 
patient.   The  statute  was  declared  to  be  as 
broad  as  that  of  any  state  to  which  the  court's 
atteutlon  had  been  called  and  excluded  an 
examination  of  the  surgeon  as  to  any  infor- 
mation which  he  had  acquired  while  attend- 
ing the  patient,  whether  the  information  was 
deduced  from  statements  or  gathered  from 
his  professional  or  surgical  examination.  The 
court  said:   "It  is  a  common  knowledge  that 
the  eye  and  finger  of  the  attending  surgeon 
is  vastly  more  expert  In  locating  cause  or 
trouble  than  the  tongue  of  the  most  astute 
patient   The  authorities  hold  that  no  matter 
how  the  Information  may  be  acquired,  wheth- 
er it  comes  to  the  surgeon  In  the  shape  of 
oral  statements  or  by  reason  of  his  examina- 
tioo,  he  cannot  be  interrogated  respecting 
It"— and  cites  In  support  of  Its  position  Freel 
T.  Market  St  Cable  By.  Co..  97  CaL  40,  31 
I^c  730 ;  Oartside  t.  Conn.  Mut  L.  Ins.  Co., 
76  Mo.  446,  43  Am.  Bep.  766;   Brlggs  v. 
Briggs.  20  Midi.  84;  Dilleber  v.  Home  Life 
Ina.  Co..  69  N.  7.  266.  25  Am.  Rep.  182;  Ha- 
sonic  Mat  Ben.  Abb's  v.  Batik,  77  Ind.  20&,  .40 
Am.  Bepu  29B ;  Colo.  Hidlanil  By.  Go.  r.  Mc- 
Garry,  41  Colo.  88fM04. 406.  02  Pac.  91S. 

Cotmsel  for  appellant  indst  in  Uila  court, 
under  the  decisions  of  the  state  of  New  Tork. 
that  the  trial  court  should  have  admitted  that 
part  of  the  statemoit  in  the  affidavit  showing 
that  the  physician  attended  upon  the  patient 
the  length  of  time  the  disease  continued,  and 
the  fact  that  the  patient  was  actually  treatp 
ed.  The  affidavit  states  that  Gkmd  "consult- 
the  phyddan,  and  there  is  no  statement 
therein  as  to  attendance,  length  of  time  of 
Hlckneas,  etc  We  think,  however,  that  these 
matters  were  not  spedflcally  presented  to  the 
trial  court  and  It  was  not  called  upon  to 
pa^  upon  them.  It  was  the  duty  of  counsel, 
if  any  parts  of  the  mass  of  facts  set  up  in 
the  affidavit  were  competent  to  have  spe- 
cifically called  the  attention  of  the  court  to 
them.  The  qaestion  asked  by  the  medical  ex- 
aminer was:  "State  every  phyddan  whom 
yon  have  consulted  in  the  last  five  years." 
Answer :  "Dr.  Herman,  Logansport  Ind." 
The  trial  court  had  no  suggestion  from  cowx- 
"ei  that  any  part  of  the  affidavit  was  com- 


petent to  disprove  the  answer  as  s^ven  and 
was  rductant  to  pass  upon  any  particular 
part  of  the  affidavit  without  the  aid  of  coun- 
sel. Appellee  insisted  that  the  entire  affi- 
davit was  Incompetent,  and  counsel  for  appel- 
lant gave  no  intimation  that  the  parts  now 
r^ed  upon  were  competent  for  any  purpose. 
Probably  no  one  connected  with  the  trial  had 
a  real  doubt  as  to  the  Incompetency  of  all  the 
facts  stated,  unless  it  was  counsel  for  the  ap- 
pellant who  now  rely  on  portions  of  the  affi- 
davit and  urge  that  they  were  competent  to 
prove  at  least  the  allegation  of  consultation, 
and  possibly  a  few  minor  matters.  We  think 
counsel  should  have  been  as  fair  to  the  trial 
court  as  they  are  to  the  court  of  review,  and 
have  spedfled  such  matters  as  they  thought 
were  competent  for  any  particular  purposes 
when  the  affidavit  en  masse  was  excluded, 
and  thus  have  given  the  txial  court  an  op- 
portunity to  pass  upon  them,  as  is  now  done 
in  this  court 

In  the  case  of  E>enver,  etc.,  R.  B.  v.  Byan. 
17  Colo.  98-104,  106,  28  Pac.  70,  81,  the  Su- 
preme Court  said:  "Any  Judge  In  the  hurry 
of  a  nisi  prlus  trial  is  liable  to  err  unless  aid- 
ed by  the  vigilance  of  counsel.  From  time 
immemorial  it  has  been  a  well-recognized  and 
most  salutary  rule  of  the  common  law  that 
If  counsel  neglect  to  object  or  to  point  out  er- 
rors occurring  at  the  trial  in  such  time  and 
manner  as  will  give  opportunity  for  their 
correction,  they  will  not  in  general  be  heard 
to  complain  of  such  errors  in  a  court  of  re- 
view. This  rule  Is  so  reasonable  and  so  es- 
sential to  the  admlnistratlou  of  Justlee  that 
we  cannot  brieve  that  it  could  have  been  the 
intent  of  the  Le^^lalature  to  orerthrow  it  al- 
togethOT.  Any  other  rule  would  enable  a 
party  to  At  silently  by,  knowing  some  error 
had  been  conmiltted  against  his  interest  of 
which  perhaps  no  other  person  was  aware  at 
the  timet  and  thus  take  the  chances  of  a  ver* 
diet  in  hlB  faTor,  while  having  the  sure  means 
of  aettiiv  aside  the  vwdlct  if  It  happened  to 
be  against  him.  The  law  In  this  Jurisdiction 
never  has  permitted,  and  it  is  to  he  hoped 
that  it  never  will  permit  such  experiments 
with  judicial  proceedings.  There  wUl  always 
he  enough  Important  questions  fbr  review  in 
the  appellate  courts  if  parties  are  required  to 
be  vigilant  to  prevent  error  in  the  trial 
courta."  2  Thompsmi  on  Trials,  |  2394 ;  Un- 
ion Min.  Ca  T.  Rocky  Mt  Nat  Bk..  2  Colo. 
248;  McFeters  v.  Plerson,  15  Colo.  207,  24 
Pac.  1076,  22  Am.  St  Bep.  888;  Wray  v. 
Carpenter,  16  Colo.  271,  27  Pac.  248,  25  Am 
St  Bep.  265;  L.  D.  O.  M.  Co.  v.  A.  O.  M 
Co.,  30  Colo.  431-435,  71  Pac  389. 

[I]  Counsel  for  api>ellant  urge  its  assign- 
ment 12,  i  e.,  "The  InstrucUons  of  the  court 
were  confilcting  and  tended  to  confuse,  or  may 
have  confused,  the  Jury."  This  charge  Is  quite 
true;  but  appellant  tendered  the  conflicting 
instructions;  the  appellee  did  not  object  to 
them;  and  they  were  submitted  to  the  jury 
at  appellant's  request  Counsel  for  appeUant 
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stated  to  the  court  that  some  of  th^  Instruc- 
tl<ms  to  requested  were  framed  npon  the  the- 
ory of  a  warranty  and  others  npon  tiie  the- 
ory of  B  repreBentatkui,  and  that,  when  they 
tukdered  both,  th^  expected  the  court  to 
refun  to  give  either  one  m  the  other.  There 
being  no  objection,  however,  the  court  gave 
both  on  the  assumption  that  one  party  ten- 
dered them  and  the  other  did  not  oMect, 
and,  irtwm  appdlanf  a  connsA  Intimated  that 
they  would  eraiept  to  some  of  the  instructions 
given  at  their  own  reQuest,  the  court  relied: 
"I  wm  withdraw  any  that  yon  except  to. 
*  *  *  If  yon  want  to  withdraw  them,  you 
may  do  sa"  However,  comuid  did  not  ex- 
eept  to  or  offer  to  withdraw  any  of  them,  and 
th«%npon  the  case  was  submitted  to  the  Jury 
on  the  confltcflng  tnatructtona  App^lants 
now  complain  aa  follows:  "By  InstmctlonB 
Nos.  14. 16.  and  16  the  jury  were  told  the  un- 
true answers  and  statements  of  Good  did  not 
amount  to  the  dignity  of  warranties,  but  were 
mere  representations,  and  could  not  be  avail- 
ed of  by  the  company  unless  the  Jury  be- 
lieved it  relied  on  sndi  statements  in  issuing 
the  policy." 

[7]  Instruction  2,  which  considered  the 
statements  and  answers  In  the  application  as 
warranties,  and  instmctlotts  14,  16,  and  16, 
wbidi  considered  them  as  repr^entations, 
were  all  requested  by  the  appellant  and  sub- 
mitted to  the  Jury  without  objection,  and  the 
appellant  cannot  now  be  heard  to  complain 
of  the  instructions  given  at  its  request  I*  D. 
O.  M.  Co.  V.  A.  G.  M.  Co.,  30  Colo.  431-186, 
71  Pac.  389;  Whitcher  v.  Gibson,  15  Colo. 
App.  168-lT4r-176,  61  Pac.  182;  De  St  Anbln 
V.  Uarshall  Field  Co^  27  Colo.  414,  02  Pac. 
199;  Denver  v.  Stein,  25  Colo.  126-128,  63 
pac  283 ;  Denver,  etc.,  E.  R,  v.  Ryan,  17  Colo- 
98-106,  28  Pac.  79;  D.  &  B.  G.  R.  E.  Co.  v. 
Peterson.  80  Colo.  77-87,  69  Pac  678,  97  Am. 
St  Rep.  76;  Mounts  v.  Apt^  Bl  Colo.  497, 
119  Pac.  160. 

Under  instructions  14,  16,  and  16.  the  Jury 
was  permitted  to  consider  the  matralaUty  of 
the  statements  and  answers  made  in  the  ap- 
pllcatlra,  and,  from  the  nature  of  its  verdict, 
it  Is  to  be  presumed  th^  this  anestlon  was 
resolved  in  favor  of  the  aK>eUeeh 

'Cbe  judgment  is  afl^rmed. 


BYCKMAN  V.  MAKERDD  et  alf 
(Supreme  Court  of  Oregon.    Dec  9,  19180 
1.  CBBDrroBS*  SiTiT  (I  U*)— GoNnxnONS  Fu- 

CBDXNl^EXHAtTSTION  OF  LlQAX.  BkUBDISS. 

A  creditor  who  has  obtained  a  judgment 
againat  an  individual  partner  but  has  no  jadg- 
ment  against  either  the  finn  or  die  othw  part- 
ner and  has  not  attached  property  either  of 
the  firm  or  of  the  second  partner  cannot  main- 
tain a  Buit  in  the  nature  of  a  creditor's  bill 
against  either  the  firm  or  the  second  partner. 

[Ed.  Note.— For  other  cases,  see  Creditors' 
Suit  Cent  Dig.  {|  48-60,  67^72;  Dec.  Dig. 
8  IS.*] 


2.  JuDOHENT     628*)  — IbBom  ARn  Bab— 
Pasties  to  JUDOHxm^PABTmBBS. 

Where  a  creditor  obtains  judgment  against 
an  individual  knowing  when  the  luit  Is  brongbt 
that  another  hat  an  interest  as  partner  hi  the 
sabject-matter,  though  be  did  not  know  this 
when  the  contract  involved  was  made,  sach 
judgment  is  a  bar  to  a  snbseqnent  suit  against 
the  other  partner  or  the  finn. 

[Ed.  Note.— For  other  cases,  see  JodcnHA^ 
Cent  Dig.  i  1144;  Dec  Dign  82&*] 

8.  Pabtitebshif  (1 166*)— LuExunas-JtmiT 
OB  Several. 

Debts  of  partnerships  are  Joint  and  sot 

several  obllgationB. 

[Ed.  Note.— For  other  cases,  see  PartDOiUp, 
Cent  Dig.  I  301;  Dec  Dig.  1 166.*J 

4.  JUDQUENT    (S  682*)— IfEBaEB  AXO  Bl^ 

Geitebai.  Rule. 

The  original  demand  on  which  a  jodgmeiit 
Is  based  is  merged  in  the  judgment 

[Ed.  Note. — For  other  cases,  see  Jadxment, 
Cent  Dig.  |{  1079,  1082;  Dec  Dig.  |m*l 

6.  Parties   ({  84*)  —  Deibois  —  Objectioss 

AND  Waiveb. 

Where  a  debt  is  joint  the  creditor  most 
sue  all  the  debtors  or  those  sued  may  demur 
for  defect  of  parties  or  plead  In  abatement  or 
they  may  waive  &e  defect  and  permit  Jodgment 
to  be  taken  against  them. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  U  184-142, 171;  Dec  liig.  |  84.'^^ 

6.  SxiFITUTIofts  (I  14*)— COTOTBUOnON  AHD 

Opkbation. 

A  Btlpnlation  between  plaintiff,  defendant 
and  a  third  person  that  o^endant  and  the 
third  person  may  on  or  before  the  last  day  of 
the  term  of  court  pay  to  plaintiff  $1,000  and 
deliver  to  plaintiff  their  note  for  $3,600  aecored 
to  the  satisfaction  of  plaintiff,  or  if  the;  fail 
to  do  so  plaintiff  may  take  judgment  against 
defendant  for  $4,600  without  trial,  does  not  in 
any  way  give  plaintiff  the  right  to  proceed 
against  the  thira  person  as  a  partner  ci  de- 
fendant nor  against  the  firm  after  judgment 
has  been  taken  in  accordance  with  the  sbpnla- 
tion  against  defendant  alone. 

[Ed.  Note.— For  other  cases,  see  Stlpnlatioiu, 
Cent  Dig.  |S  24r^7 ;  Dec  Dig.  |  14.*] 

7.  Pabtnebship  (I  181*)  —  Liabilities — Ap- 
pxjCATioR  OF  Assets. 

A  judgment  creditor  of  a  partner  is  not 
entitled  to  any  part  of  the  proceeds  of  a  judg- 
ment in  favor  of  the  firm  nniesa  there  is  enoogh 
to  pay  all  of  the  debts  of  the  firm  la  fall  and 
leave  a  balance  to  be  divided  between  the  wrt- 
ners,  but  if  there  are  enough  assets  of  the 
firm  to  pay  Its  debts  and  leave  a  balance,  the 
creditor  would  be  entitled  to  his  debtor's  share 
of  such  balance 

[Ed.  Note.— Fot  other  caseiL  see  PartuNBhip, 
Cent  Dig.  H  810,  816,  SnTDec  Dig.  i  18L*] 

Department  1.  Appeal  from  Circuit  Oourt, 
Lane  County;  J.  W.  Hamilton,  Judge. 

Suit  by  Carl  S.  Ryckman  against  Sam 
Manemd  and  others.  From  a  decree  for 
plaintiff  and  certain  defendants,  defendants 
Sam  Manemd,  Edward  Qulnn,  and  the  Fiist 
National  Bank  of  E^Igale  appeaL  Reversed, 
and  suit  dismissed. 

This  Is  a  suit  in  equity  in  the  nature  of  a 
creditor's  bill  to  subject  to  the  payment  of 
a  debt  due  the  plaintiff  the  assets  of  the  de- 
fendants Qulnn  oud  Manemd  as  partners 
and  as  individuals,  etc  The  court  below 
rendered  a  decree  in  favor  of  the  plaintiff 
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and  cfftaln  ot  the  aeCendsnti  and  against 
Manend  anil  Qnlnn. 

Jolm  O.  JtoUns.  of  Portland,  for  appd- 
lants  Manernd  ft  Qulim.  John  O.  JenkluB, 
of  Portland,  in  pro.  per.  Woodcock  ft  Smith, 
of  Eugene,  for  appellant  First  Mat  Bank 
of  Kugece.  H.  E,  Slattery  and  O.  H.  Foster, 
botti  of  Eugene  (Foster  ft  Hamilton,  of  Bn- 
genm,  on  tiie  lalef),  for  reapondent  Ry<ftman. 

KAMSBT,  J.    On  Febmary  18,  1909,  Sam 
Manernd,  one  of  the  defendants,  entered  into 
a  contract  with  the  city  of  Eugene,  by  the 
terms  of  'which  said  Manernd  agreed  to 
construct  for  said  city  a  power  dhnal.  On  or 
about  April  23,  1909.  the  said  Sam  Manerud 
and  the  defendant  Edward  Qninn  made  and 
entered  Into  a  contract  between  themselves, 
wbereby  they  formed  a  partnership  and  aa- 
sumed  as  partners  the  contract  referred  to, 
supra,  f6r  the  construction  of  said  power 
canal  for  said  city.   On  the  29th  day  of  April, 
1909,  the  defendant  Manerud  and  the  plain- 
tiff entered  into  a  written  contract  wherd}y 
Sam  Manernd  anhlet  to  the  plaintiff  the  con- 
struction ot  about  1%  of  a  mile  of  said  power 
canaL   This  contract  was  entered  Into  about 
six  days  aft^  Manernd  and  Quinn  had  form- 
ed  Bald  partnership.  Quinn  was  not  a  party 
to  said  contract,  but  he  signed  it  as  an  at* 
testing  witness.  The  plaintiff  performed  moat 
of  his  part  of  said  contract  for  the  construc- 
tion of  said  portion  of  said  power  canal,  and 
tbe  Ann  ot  Manernd  *  Qninn  paid  him  there- 
for In  diecks,  signed  by  aald  firm,  snms  t^' 
grating  more  than  16,000.  ■  The  plaintiff 
datma  that  when  he  entered  Into  said  con- 
tract with  Sam  Manerud  for  the  ccmstmctlon 
of  put  of  said  ca^al,  as  stated,  supra,  he 
did  not  have  any  knowledge  of  the  tact  that 
Manernd  ft  Qninn  had  formed  said  partner- 
ship.  On  NoTembw  11,  1900;  the  lOaintlff 
allies  that  fliere  was  owli^  to  him  from 
SXanOTnd  ft  Qnlun,  for  work  on  said  canal, 
a  balance  of  fS,002.7S  after  ^editing  said 
payments  on  said  work.  The  lOalntlff  areia 
that  said  snm  was  due  to  him  from  Sam  Man- 
erud and  Bdward  Qninn  as  partners  and  as 
IndlTldnals.  On  October  19,  1910,  the  plain- 
tiff commenced  an  action  against  the  defend- 
ant Sam  Manernd  for  the  recovery,  from 
him,  of  aald  sum  of  $5,002.78  In  the  circuit 
court  of  Lane  county.  SSdward  Qninn  was 
not  made  a  party  to  said  action,  althon^ 
the  plaintiff  knew  at  that  time  and  long 
prior  thereto  that  he  was  a  partner  of  the 
plaintiff,  and  tbat  the  Arm  of  Manernd  ft 
Qninn  were  constructing  said  canal,  and  that 
they  bad  paid  him  more  than  $6,000  on  his 
claim  for  work  on  said  canal.  That  on  Novem- 
ber 11, 1910,  while  said  action  was  pending,  a 
stipulation  was  signed  which  is  set  ont  below, 
by  authority  of  Which  a  judgment  was  ren- 
dered in  said  action  in  favor  of  Carl  B.  Byck- 
man,  the  plaintiff,  and  against  Bam  Manerud 
for  $4,000  on  March  4,  1911.   This  Judgment 
was  not  ittiderU  against  Quinn  or  Manernd 


ft  Quinn.  The  pla&itifl  on  March  10,  1911, 
caused  an  execution  to  tasne  on  said  Judg- 
ment against  Manernd,  but  said  execution 
was  thereafter  returned  without  anything 
having  been  made  thereon. 

On  motion  of  tba  plaintiff  the  drcnlt  oonrt 
entered  an  order  that  Manernd  appear  before 
said  drcolt  court  of  Lane  county  and  be  «z- 
amlned  nnder  oath  Affiyy^^ing  his  property, 
and  on  Iby  8,  lAU*  be  appeared  and  was 
examined,  and  opon  nid  eramlnatlwi  said 
court  found  that  Manernd  had  no  property, 
excepting  an  Interest  In  the  Judgment  ren- 
dered In  said  drcnlt  court  on  the  22d  day 
of  December,  lAlO;  against  the  dty  ot  Engene 
and  in  fh.vOT  of  Said  Sam  lAuemd  and  Ed- 
ward Qninn,  as  partn^s,  for  the  sum  of 
$6^025.90  and  costs.  It  seems  that,  Sam 
Manernd  was  Insolvmt  at  all  timea  after 
February  11,  1010; 

The  fbUowlng  is  a  copy  of  the  sUpnlatlm 
executed  on  Novanbw  11,  191<^  kvA  filed  In 
the  above-named  circuit  court  in  the  action 
of  Carl  B.  Byckman  v.  Sam  Maoemd,  omit- 
ting the  name  of  the  court  and  the  title 
ci  the  caose:  "It  la  bw^y  stipulated  and 
agreed  by  and  between  the  above-named 
plaintiff,  Garl  B.  Byckman,  and  the  above- 
named  defendant,  Sam  Manerud,  and  Bdward 
Quinn,  that  the  said  Sam  Manernd  and  Ed- 
ward Quinn  may  pay  to  said  plalntU^  on  or 
before  the  last  day  of  the  present  November 
term  ct  tiie  above-entitled  court,  the  sum  of 
one  thousand  dollars  ($1,000)  cash  and  de* 
liver  to  said  plaintiff  their  promissory  note 
for  the  sum  of  three  thousand  five  hundred 
dollars  due  on  or  before  six  months  trom. 
the  date  thereof,  secured  to  the  satisfaction 
of  plaintiff,  or  said  plaintiff  may,  on  the  ia.vt 
day  of  said  term,  take  Judgment  against 
said  d^aodant  in  said  action  for  the  said 
sum  of  four  thousand  five  hundred  dtdlara 
($4,000) ;  and  the  court  ahall  be  anthorlsed 
to  enter  Judgment  accordtogly  without  trial. 
In  case  said  sum  of  one  thousand  dollars 
($1,000)  is  paid  and  the  said  note  and  securi- 
ty glvm  aa  above  provided,  said  action  shall 
be  dlsmlwiwl.  Slated  November  11,  1910." 
Said  stipulation  was  signed  by  Garl  B.  By^- 
man,  Sam  Manernd,  and  Edward  Qninn  and 
assented  to  by  Holmqulst  ft  Nelson,  attorneys 
for  the  plaintiff,  and  John  O.  Jenkins,  attor- 
ney for  the  defendant  Sam  Manerud. 

It  will  be  noticed  that  the  partnership  of 
Manerud  ft  Quinn  Is  not  referred  to  In  said 
Btlpniatlon  and  that  It  does  not  bind  Quinn 
to  do  anything,  and  it  does  not  oblige  Man- 
ernd to  do  anything  excepting  to  permit 
Judgment  to  be  entered  against  him  for 
$4,600.  It  makes  no  provision  for  laying 
the  Judgment,  and  the  Judgment  was  to  be 
entered  against  Manerud  only.  The  respond- 
ent places  much  stress  on  the  foregoing  stipu- 
lation and  the  Judgment  entered  In  accord- 
ance therewith. 

.  On  December  22, 1010,  the  firm  ot  Manerud 
ft  Quinn  recovered  a  Judgment  against  the 
said  city  of  Eug^  for  the  sum  of  $0,526.90 
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u  the  balance  doe  them  for  the  constrnctlon 
ot  said  power  canal,  and  said  jodgmoit  waa 
afflrmed  by  this  court  after  this  suit  waa  be- 
gm.  Said  ja^ment  Is  the  only  asset  ot 
said  Ann  of  Uanemd  &  Qulnn. 

The  i>Ialntlff  alleges  In  the  complaint  that, 
when  the  stipulation  set  oat,  snpra,  was  exe- 
cuted, it  was  mntnally  agreed,  toE  the  bene- 
fit of  said  partnership  and  (tt  the  plaintiff, 
and  by  and  between  Sam  Manerad  and  Ed- 
ward Qntnn,  that  Oie  said  Manond  should 
have  sufficient  of  the  aald  partnership  assets 
to  secure  him  on  the  payment  of  said  sum  of 
H600  to  the  plaintiff,  Ryckman,  and  that 
a  portion  of  the  assets  of  the  Arm  was  as- 
signed to  htm  for  that  purpose;  that  he 
should  have  a  ISea  upon  said  assets  tox  said 
sum;  that  said  sum  was  set  aside  for  that 
purpose;  and  that  Hanerud  should  be  al- 
lowed for  that  sum  on  a  final  accounting  fbr 
said  firm,  etc;  Bat  there  was  a  foUure  to 
prore  sold  allegations,  and  the  written  stipu- 
.  latlon  set  out,  supra,  contains  all  that  the 
parties  agreed  upon  at  that  time. 

Sam  Manerad  and  Edward  Qulnn  noosed 
to  pay  the  plaintiff  anything  out  of  said 
judgment  against  the  dty  of  Eugene  and 
gave  to  the  First  National  Bank  of  Eugene 
and  other  persons,  whom  they  owed,  partial 
asdgnments  of  said  Judgment,  and  John  G. 
Jenklna,  defttidant  claims  a  lien  on  said 
Judgment  tax  one-third  thereof  and  for  $6G0 
for  attorney's  fees  nnder  a  contract  with 
said  firm.  The  Judgment  obtained  by  the 
firm  of  Manemd  A  Quinn  against  sold  dty 
of  Eogene,  as  stated,  supra,  was  In  part  baa- 
ed on  work  that  the  plaintiff  had  done  on  said 
canal  under  his  said  contract  and  fbr  which 
he  obtained  said  Judgment  of  $4,500  against 
Sam  Uanerud,  as  stated,  supra.  The  plain- 
tiff has  not  obtained  any  Judgment  against 
the  firm  of  Manerad  ft  Quinn  or  against 
Qulnn;  nor  has  he  commenced  any  action 
at  law  agalnat  said  firm  or  against  said 
Quinn.  The  only  Judgment  that  he  has  ob- 
tained is  an  IndlTldual  Judgment  against 
Manerud  only. 

The  complaint  prays  inter  alia  that  the  as- 
sets of  Edward  Quinn  and  of  the  firm  of 
Manerad  ft  Qulnn  be  marshaled  and  that 
the  other  creditors  be  required  to  exhaust 
the  individual  ossets  of  Edward  Qulnn ;  that 
the  Judgment  of  the  plaintiff  be  decreed  to 
be  a  first  lien  on  the  partnership  assets  of 
Manerud  ft  Qulnn ;  that  said  sum  of  |4,S00, 
alleged  to  have  been  assigned  to  Sam  Man- 
erud for  the  benefit  of  the  plaintiff,  be  de- 
creed to  be  the  property  of  the  plaintiff; 
that  the  plaintiff  be  subrogated  to  the  rights 
of  Manerud  in  the  partnership  estate,  etc. 

The  defendants  Manerud,  Qulnn,  and  Jen- 
kins answered  the  complaint,  denying  parts 
thereof,  and  setting  up  new  matter,  and, 
among  other  things,  tbey  pleaded  that  the 
plaintiff,  with  full  knowledge  that  Manerad 
and  Quinn  were  partners,  and  of  the  owner- 
ship by  said  firm  of  the  contract  for  the  con- 
straction  of  said  canal,  and  of  the  subletting 


by  Manerad,  for  flie  benefit  ot  said  firm,  of 
the  construction  of  said  portion  of  said 
canal  to  the  plaintiff,  and  of  all  fetae  tects  con- 
nected with  such  construction,  commenced  tb» 
action  referred  to,  supra,  against  Sam  Uan- 
emd individually  to  recover  the  said  sum  ot 
money  due  the  plaintiff  fbr  bis  said  work 
and  by  ao  doing  elected  to  hold  said  Manerud 
IndlTldually  upon  said  contract  of  Bubletting 
and  to  release  sold  copartnership  and  the  de- 
fendant Quinn  from  all  liability  on  said  con- 
tract of  subletting,  and  that  the  plaintiff  1a 
now  estopped  to  all^  any  liaUllty  upon  said 
copartnership  nndor  said  contrail  and  Is 
estopped  by  the  Judgment  obtained  In  said  at 
tion  from  now  alleging  any  Ilatdllty  against 
said  copartnership  or  said  Quinn  on  accmmt 
of  any  of  said  facts,  etc.  This  plea  of  estop- 
pel was  denied  by  Uie  reply,  and  it  presents 
one  of  the  principal  queations  for  decision. 
The  pleadings  are  prolix,  and  it  Is  ImiHactl- 
cable  to  set  them  out  more  fully.  There  an 
two  principal  questioDS  for  decision  in  tUs 
case. 

[1]  1.  The  first  question  for  determlnatioa 
is:  Can  the  plaintiff  maintain  this  suit  In  the 
nature  of  a  creditor's  bill  a^Uiat  Edward 
Qulnn,  or  the  partnenddp  of  Manerad  ft 
Quinn,  without  having  obtained  a  Judgment 
against  said  Qulnn  or  said  firm,  and  without 
having  attached  the  property  of  said  QniuQ 
or  of  said  firm?  The  general  rule  is  Out  a 
creditor  must  reduce  his  claim  to  a  Judgment 
before  he  will  be  permitted  to  mataitaln  a 
creditor's  bill  to  reach  assets,  and  many 
cases  hold  that  it  Is  necessary  also  to  have 
a  writ  of  execution  issued  and  roomed  nulla 
bona  before  instituting  a  suit  in  equity.  OQi- 
er  cases,  indoding  cases  decided  by  this  court, 
hold  tliat,  where  tiie  creditor  has  commenced 
an  action  at  law  against  tlie  debtor  and  hu 
attadted  his  proporty,  a  creditor's  bill  may 
be  maintained  In  aid  of  the  attadunent  4 
Ponieroy*8  Eq.  (3d  Ed.)  f  141S:  Scott  v. 
Neely,  140  U.  S.  106,  lOS.  U  Sup.  Gt  712,  35 
L.  Ed.  3C8:  Gates  t.  Allen,  148  U.  S.  461.  456, 
13  Sup.  Gt  883,  977,  87  L.  Ed.  804;  HoUlos 
V.  Brlerfleld,  160  D.  8.  871,  378,  14  Sup.  Ct 
127,  37  L.  Ed.  1118;  Davidson  v.  ParUn.  141 
Fed.  37,  40,  O:  a  A.  625;  Moore  v.  Omaha 
Life  Assfn,  62  Neb.  497.  87  R  W.  821,  322; 
Leavengood  v.  McQee^  BO  Or.  233.  287,  91 
Pac.  453;  Dawson  r.  Coffby,  12  Or.  518,  8 
Pac.  838;  Dawson  v.  Sims,  14  Or.  561,  13 
Pac.  506:  Bennett  v.  Minott,  28  Or.  838^  39 
Pac  997,  44  Pac  288;  MaUock  t.  Babb,  81 
Or.  616.  49  Pac  873 ;  rietschner  v.  Bank  of 
McMinnviUe,  36  Or.  668.  64  Pac  884.  60  Fac 
603,  61  Pac.  345.  Discussing  this  question. 
Prof.  Pomeroy,  as  dted,  supra,  says:  "The 
general  rule  is,  therefore,  that  a  Judgment 
must  be  obtained  and  certain  steps  taken  to- 
wards enforcing  or  perfecting  such  jadgmeot 
before  a  party  is  entitled  to  Institute  a  suit 
of  this  character.  In  this  there  Is  a  uni- 
formity of  opinion,  but  the  difficulty  arises 
in  determining  exactly  how  far  a  tdaintlff 
should  proceed  after  he  haa  lAtalned  Us 
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Judgment  It  Is,  of  course,  necessary  for  tbe 
creditor  to  allege  and  prove  that  be  has  tak- 
-en  the  necessary  proceedings  at  law  before  be 
-can  show  a  case  requiring  the  interposition  of 
«qaity.  Whether  an  equitable  anlt,  analo- 
gous to  the  creditor's  suit,  will  be  allowed  in 
aid  of  the  lien  created  by  an  attachment  be- 
fore the  recovery  of  Judgment  is  a  queatlou 
to  \rhlcb  American  courts  have  given  directly 
conflicting  answers." 

In  Davidson  v.  Farlln,  supra,  the  United 
States  Court  of  Appeals  says:  "Counsel  calls 
his  bill  a  creditor's  bill,  but  It  Is  settled  since 
the  beginning  that  a  simple  contract  creditor 
has  no  standing  in  a  court  of  equity  to  en- 
force payment  or  subject  equities  until  after 
he  has  reduced  his  demand  to  Judgment  and 
has  exhausted  bis  remedy  at  law." 

In  Gates  v.  Allen,  supra,  the  Supreme 
Court  of  the  United  States  says:  "The  prin- 
ciple that  a  general  creditor  cannot  assail  as 
fraudulent  against  creditors  an  assignment 
or  transfer  of  property  made  by  his  debtor, 
nntU  the  creditor  has  established  his  debt  by 
judgment  of  a  court  of  competent  Jurisdic- 
tion, and  has  either  acquired  a  lien  upon  the 
property  or  Is  In  a  situation  to  perfect  a  lien 
thereon  and  subject  It  to  the  payment  of 
his  Judgment,  upon  the  removal  of  the  obsta- 
cle presented  by  the  fraudulent  assignments 
or  transfer,  is  elementary.  «  *  •  The  ex- 
istence of  Judgment,  or  of  Judgment  and  exe- 
cution, Is  necessary:  First,  as  adjudicating 
and  definitely  establishing  the  legal  demand ; 
and,  second,  as  exhausting  the  legal  remedy." 

In  licavengood  t.  McGee,  supra,  the  rule  In 
this  state  Is  stated  thus:  "This  rule  that  a 
creditor  must  reduce  his  claim  to  a  Judgment 
before  he  will  be  allowed  to  attack  In  a  court 
of  equity  a  conveyance  of  his  debtor  for  fraud 
is  based  upon  two  reasons:  (1)  That  the 
claim  must  be  a  liquidated  claim,  so  that  an 
equity  court  will  not  be  required  to  stop  and 
inquire  Into  the  validity  of  the  claim.  The 
object  of  a  creditors'  bill  U  not  to  ascertain 
or  determine  the  amount  and  validity  of 
the  claim  or  debt,  but  that  is  the  province  of 
the  law.  (2)  A  Judgment  and  the  Issuance  of 
an  execution  and  Its  return  nulla  bona  Is  re> 
'Quired  as  an  evidence  that  the  remedies  at 
law  have  been  exhausted  before  resort  is 
made  to  equity,  litis  is  the  reason  of  the 
law,  but  there  aie  exceptlona  to  the  general 
rule." 

In  Dawson  v.  CofTey,  supra,  Chief  Justice 
Waldo  says:  "It  is  exclusively  the  province  of 
a  court  of  law  to  say  that  there  is  a'legal  debt 
and  that  it  cannot  be  made  at  law.  fntere- 
fore  a  creditor's  bill  'must  be  preceded  by  a 
Judgment  at  law,  establishing  the  measure 
and  validity  of  the  demand  of  the  complain- 
ant for  which  he  seeks  satisfaction  in  chan- 
cery.' " 

In  Bennett  v.  Minott,  supra,  the  court  says: 
"On  the  question  whether  a  creditor  must  re- 
duce his  claim  to  Judgment  before  be  can 
maintain  a  creditor's  bill  to  reach  assets  of 
his  debtor  which  hare  been  transferred  tor 


the  purpose  of  defrauding  creditors,  the  au- 
thorities are  not  harmonious,  but  In  this  statd 
It  may  be  regarded  as  settled  that  a  Uen  by 
attatdiment  is  snffldent  for  that  purpose." 

In  Dawson  v.  Sims,  supra,  the  syllabus  Is: 
"The  lien  created  by  an  attacbmoit  duly 
levied  upon  the  property  of  the  debtor  is  a 
suffidrait  foundation  for  the  Jurisdiction  of  a 
court  of  equity  to  aid,  by  means  of  a  credi- 
tor's suit,  in  removing  fraudulent  impedi- 
ments or  conveyances  which  prevent  the 
creditor  from  laying  hold  of  the  property  and 
ai^lying  it  to  the  payment  of  his  debt" 

The  citations  from  the  authorities  made, 
supra,  show  that  in  most  Jurisdictions  It  tias 
been  held  that  before  a  creditor  can  main- 
tain a  suit  in  the  nature  of  a  creditor's  bill 
to  reach  assets  of  bis  debtor,  he  must  reduce 
his  claim  to  a  Judgment  and  exhaust  his 
remedy  at  law;  but  in  this  and  some  other 
states  it  appears  to  be  settled  that  the  com- 
mencement of  an  action  at  taw,  and  the  at- 
taching of  the  debtor's  property,  constitute  a 
sufficient  foundation  for  the  commencement 
of  a  crater's  suit  in  aid  of  the  attachment 
and  to  reach  the  assets  of  the  debtor.  In 
this  cause  It  appears  that  the  plaintiff  has 
obtained  a  Judgment  against  Sam  Manerud 
Individually,  but  that  he  has  not  obtained  any 
Judgment  against  said  firm  or  against  Qolnu, 
and  that  he  has  not  sued  at  law  either  said 
firm  or  said  Qulnn,  and  that  he  has  not  at- 
tached the  property  of  said  firm  or  the  prop- 
erty of  said  Qulun.  It  is  clear,  therefore, 
that  the  plaiutlff  caimot  maintain  this  suit 
against  either  said  firm  or  said  Edward 
Qulnn. 

[2]  2.  The  other  principal  question  for  de- 
cision arises  on  the  plea  of  estoppd  Inter- 
iwsed  by  Manerud  &  Qulnn  and  John  C.  Jen- 
kins, referred  to,  supra.  These  defendants 
plead  that  the  plaintiff,  with  full  knowledge 
of  the  fact  that  Edward  Quinn  was  a  part- 
ner of  Sam  Manerud  In  the  construction  of 
said  power  canal  and  of  the  fact  that  the 
plaintlfiTs  contract  ^7  which  he  agreed  to 
construct  a  portion  of  said  canal,  was  made 
for  the  benefit  of  said  Arm  and  that  it  was  a 
partnership  matter,  etc,  elected  to  bring 
against  Sam  Manerud  individually  the  ac- 
tion at  law  referred  to,  supra.  In  which  he 
obtained  against  Sam  Manerud  said  Judg- 
ment for  ^,000,  and  that  said  Judgment  and 
the  proceedings  by  which  it  was  obtained  con- 
stitute an  estoppel  and  bar  the  right  of  the 
plaintifT  to  allege  that  said  firm  or  said  Ed- 
ward Qulnn  Is  liable  for  said  14,500,  and 
that  said  Judgment  Is  a  bar  to  the  plaintUTs 
right  to  maintain  this  suit  against  said  firm 
or  said  Qulnn,  ete.  It  appears  that  the  $4.- 
500  for  which  he  obtained  said  Judgment  is 
the  same  $4,500  that  the  plaintiff  seeks  to 
recover  in  this  suit 

[3]  Debts  of  partnerships  are  Joint  and 
not  several  obligations.  North  P.  L.  Co.  v. 
Spore,  44  Or.  470,  75  Pac.  890 ;  Poppleton  v. 
Jones,  42  Or.  27,  28,  69  Pac.  919. 

[4]  The  original  demand  upon  which  a 
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jn^^oit  1b  based  Is  merged  In  the  jodg- 
ment  C!oles  r.  McKoma,  80  N.  J.  Law*  48, 
76  AU.  844 ;  Tootle.  Hosea  &  Oo.  t.  Otis,  1 
Neb.  (Unof.)  360,  05  N.  W.  681,  682;  Mason 
T.  Eldred,  6  WalL  281,  18  L.  Bd.  783  ;  23 
Cyc.;  80  G7C.  696  ;  24  Am.  te  Eng.  Enc7> 
Law  (2d  Ed.)  760-768  ;  2  Black  on  Judgment, 
fi  770,  776. 

In  Coles  T.  McEenna,  supra,  the  facts 
were  that  the  acUon.  was  against  the  West 
End  Company,  Meyer,  McKeima,  and  the 
Cottentlne  Hotel  Company  to  recover  a  laun- 
dress* bill.  Judgment  by  default  was  enter- 
ed against  the  West  End  Company  and  the 
Cottentlne  Hotel  Company,  and  the  case 
thereafter  proceeded  against  the  ottier  de- 
fendants to  trial,  and  although  the  attention 
of  the  trial  court  was  called  to  the  fact  that 
judgment  had  already  been  entered  against 
two  of  the  defendants,  and  that  the  plaintiff 
was  thereby  precluded  from  proceeding 
against  the  remaining  defendants,  the  trial 
Judge  permitted  the  case  to  go  to  the  Jury,  a 
verdict  and  a  separate  Judgment  were  ren- 
dered against  them,  and,  on  a  writ  of  error, 
the  Supreme  Court  of  New  Jersey  says :  "It 
is  clear  that  the  plalntUF  cannot  split  up  his 
cause  of  action  In  this  way.  •  *  *  He 
could  not  have  sued  McKenna  and  Meyer 
alone,  and,  even  if  they  did  not  plead  the 
nou'jolnder  of  the  other  defendants  in  abate- 
ment, nevertheless  the  defendant  might  de- 
mur or  move  in  arrest  of  judgment  •  •  • 
If,  therefore,  the  contract  was  a  Joint  one, 
as  would  appear  from  the  face  of  the  decla- 
ration, a  Judgment  could  not  be  entered 
thereon  again^  two  of  the  four  Joint  con- 
tractors, for  It  would  still  be  open  to  them 
to  Insist  that  the  contract  declared  upon 
was  a  contract  of  four  d^endants  and  not  of 
two  alon&  *  *  •  xbe  cause  of  action 
melted  in  the  Judgment,  and,  In  case  of  a 
Joint  debt;  whatever  extinguishes  or  merges 
the  d^  as  to  on«  m^ges  it  as  to  alL"  Aft* 
er  referring  to  several  cases,  the  court  con- 
dndea  as  follows  But  by  enter* 

Ing  that  Judgment  she  (the  idaintUO  evinced 
an  dedion  to  hold  the  corporatfons  and  could 
not  thereafta  hold  Meyer  or  McEouia. 
*  *  *  The  cause  of  adlon  was  single  and 
could  not  be  tiie  basis  of  two  distinct  Judg- 
ments." 

In  Mason  Eldred  et  al.,  6  WaU.  238,  18 
li.  Ed.  788,  Justice  Field,  after  reviewing  the 
cases  4m  this  subject,  says:  "The  general 
doctrine  maintained  In  England  and  In  the 
United  States  may  be  briefly  stated.  A  Judg- 
ment against  oae  upon  a  Joint  contract  of 
several  persons  bars  an  action  against  the 
others,  though  the  latter  were  dormant  part* 
ners  of  the  defendant  In  the  original  action, 
and  thta  fact  was  unknown  to  the  plaintiff 
when  that  action  was  commenced.  When  the 
contract  is  Joint,  and  not  Joint  and  several, 
the  entire  cause  of  action  is  merged  In  the 
Judgment  The  Joint  liability  of  the  parties 
not  sued,  with  those  against  whom  the  jodg- 


mmt  U  noovered,  being  extlnguldiea,  fMr 
entlie  liability  Is  gone.  They  cannot  be  seed 
s^taratdy,  for  they  have  Incnrred  no  serenl 
obligations.  Th^  cannot  be  sued  Jdntly 
with  the  others,  because  Jodgmcait  has  beoi 
already  recovered  against  the  latter,  wbo 
ooold  otherwise  be  subjected  to  two  snUs 
for  the  same  cause." 

In  Davidson  v.  Harmon,  66  Minn.  402,  6T 
N.  W.  1015,  the  facts  were  that  the  plshitlff 
brought  an  action  against  Harmon  and  Sher- 
burne upon  a  Joint  partnership  note.  Botb 
defradants  were  served  with  process.  Judg- 
ment was  entered  against  Harmon  by  de- 
fault The  defendant  Sherburne  anawmd, 
and,  after  the  judgm^t  was  entered  against 
Harmon  by  de^ult;  he  filed  a  supplranental 
answer,  setting  up  the  entry  of  said  Judg- 
ment as  a  bar  to  any  further  proceedings 
against  him.  On  motion  of  the  defendant 
Sherburne  Judgment  was  entered  in  his  fa- 
vor on  the  pleadings.  On  appeal  to  the  Sq- 
preme  Court  of  Minnesota,  that  court  said: 
"That  the  obligation  sued  upon  was  a  Joint 
one  must  be  conceded.  Whm  an  action  was 
brought  at  common  law  upon  a  Joint  con- 
tract, the  general  rule  was  that  there  could 
be  no  Judgment  except  In  favor  of  or  agaioBt 
all  defendants,  •  *  •  consequently  where 
several  persons  are  summoned  as  defendants, 
and  one  of  them  pleads,  and  the  others  suf- 
fer a  defiiult,  final  Judgment  cannot  propyl; 
be  entered  upon  the  default  until  the  Issue 
as  to  the  other  defoidants  Is  disposed  of,  un- 
less the  rule  has  beoi  changed  by  statote. 
The  plaintiff  in  this  case  ^ected  to  enter  a 
separate  Judgment  against  one  of  two  de- 
fendants upon  a  Joint  obligation;  and  tbls 
cause  being  Joints  and  not  several,  it  can- 
not be  divided  and  Jodgmmt  entered  (^ahut 
eadi  one  by  ptooemeaL  If  this  oonld  be  drae, 
fben  ndfi^t  be  as  many  sqwrate  Jndgmoits 
as  there  aze  dUEsroit  or  aevoal  defaidaDts, 
and  we  know  of  no  principle  of  law  whicli 
permits  it  to  be  dtme."  Atta  dfseosring  the 
question  at  length,  the  court  oonclndes:  "It 
was  therefore  Irregnlar  tor  the  plaintiff  to 
proceed  and  take  a  several  Jadgment  against 
the  drfendant  HamKm;  but;  havins  dected 
to  do  It  constitutes  a  bar  to  any  fnrttiv 
noovwy  against  the  otfa«  defoidant  Sbet- 
borne." 

In  the  case  of  Lanw  V.  Bandow,  48  ^ns.  688^ 
4  N.  W.  774,  the  court  says:  "It  la  perfectly 
wdl  settled  that  If  the  holder  of  a  Joint  debt 
or  obllgaflon  sues  one  of  the  Joint  debton 
and  obtains  a  Judgment  thereon  against  htm, 
and  then  sues  another  of  the  Joint  debtors 
for  the  same  debt  or  obligation,  the  latter 
may  plead  such  Judgment  against  his  co- 
debtor  and  bar  the  action.  This  is  so  because 
the  Joint  debt  is  mei^ed  in  the  Judgment 
against  the  debtor  first  sued,  and,  being  In- 
divisible. It  cannot  be  merged  or  canceled  as 
to  one  and  existing  and  operative  as  to  in- 
other  Joint  debtor." 

23  Cyc.  on  page  l<Ki8  says:  *'Whae  a  coa- 
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tnct  or  oUIgatfon  wUdi  Is  die  subject  of  an 
actum  Is  s  joint  contract  or  oUlgatloiit  a  re- 
coTwy  against  one  of  the  Joint  contractors 
merges  the  entire  came  of  action  and  bars 
any  subsequent  suit  on  the  same  obligation 
against  any  bf  the  oOier  debtors,  or  against 
an  Jc^dy;  and  conversely  a  judpneot 
against  an  the  Joint  contractors  bars  a  sub- 
sequent snlt  against  any  one  of  them  sepa- 
rately. The  tfEsct  of  this  prindiOe  cannot  be 
avoided  by  OHisait  of  Hie  parties.**  On  psge 
1212  of  this  volume  the  rule  Is  stated  thus  as 
to  partners:  "The  liability  of  partners  for 
the  firm  debts  is  generally  held  to  be  Joint, 
BO  that  a  jDdgmoiit  agalnat  one  ct  the  part- 
ners for  such  a  debt  will  bar  a  subsequent 
action  against  another,  even  where  defend- 
ant In  the  second  action  was  a  dormant  or 
secret  partner,  whose  connection  with  the 
firm  was  unknown  to  plaintiff  when  the  ac- 
tion was  brought.** 

The  twmty-foortti  volume  of  Am.  ft  Eng. 
En<7*  (2d  Ed.)  761,  says:  "In  consonance 
with  the  doctrine  that  has  been  stated,  it 
has  been  held  ,that  a  Judgment  recovered 
against  one  of  two  or  more  partners  on  a 
partnership  obllgatltm  is  a  bar  to  a  subse- 
quent suit  against  the  other  partner  or  part- 
ners or  against  all  of'them  Jointly,  and  this 
is  so  though  the  new  defendant  was  a  dor^ 
mant  partner  at  the  time  of  the  contract, 
and  this  fact  was  unknown  to  the  plaintiff 
at  the  time  the  Judgment  was  rendered." 

Black  on  Judgments  (2d.  Ed.)  |  776,  says: 
"On  the  principal  that  a  Judgment  against 
one  of  two  obligors  or  contractors  bars  an 
action  against  the  other,  a  former  recovery 
against  one  partner  for  a  firm  debt  is  a  bar 
to  a  recovery  against  the  other  members  of 
the  firm  In  another  suit  for  the  same  debt 
And  this  is  so  even  when  the  plaintiff  was 
at  first  Ignorant  that  the  persons  whom  be 
afterwards  pursues  were  members  of  the 
firm." 

It  is  clear  from  the  authorities  that  where 
an  obligation  is  joint  and  not  several,  and 
the  creditor  sues  one  of  the  Joint  debtors  and 
obtains  against  him  alone  a  Judgment,  the 
obligation  sued  on  la  merged  in  the  Ju^^ment, 
and  such  judgment  is  a  bar  to  a  subsequent 
action  or  suit  against  any  of  the  other  joint 
debtors  or  to  a  subsequent  action  or  suit 
^ahiBt  all  of  the  joint  debtors. 

[i]  Where  the  debt  Is  joint,  the  creditor 
most  sue  all  the  debtors,  or  those  sued  may 
demur  to  his  complaint  on  the  ground  that 
there  is  a  defect  of  parties  defendant,  If  the 
defect  appears  on  the  face  tft  the  complaint, 
or,  if  It  does  not  so  api>ear,  the  defendant 
sued  may  plead  in  abatement  such  defect 
But  the  defendants  so  sued  may  waive  such 
defect  of  parties  and  permit  judgment  to  be 
taken  against  them.  A  creditor,  after  ob- 
taining a  judgment  against  one  of  several 
joint  debtors,  cannot  obtain  a  judgment  on 
tbe  same  obUgatlon  against  the  other  joint 
debtors,  when  the  latter  xOead  the  Judgment 
•D  obtained  In  bar. 


In  this  case  the  plaiBtUr  obtained  a  Jndc- 
ment  against  Sam  Manemd  individually  for 
the  sum  of  94)600,  which  the  Ann  owed.  TbB 
Joint  obligation  of  tba  Ann  to  Urn  merged  In 
this  Judgment,  and  such  merger  said  dObt 
became  the  individual  d^  of  Bam  Hanornd, 
and  neither  the  firm  of  Bfanerud  ft  Quinn 
nor  Edward  Qulnn  Individually  can  now  be 
hdd  for  said  debt 

A  creditor  holding  a  Joint  obligation 
against  several  parsons  cannot  sue  one  of 
them  at  a  time  and  Obtain  as  many  judg- 
ments as  ttuie  ar«  Jcdnt  debtors.  He  has 
the  right  to  obtain  but  one  Jodgmoit  or  de- 
cree, and,  when  he  has  obtained  one  Judg- 
moit  or  decree  on  a  Joint  obligation,  such 
judgment  or  decree  Is  a  bsr  to  any  subse- 
quent action  or  suit  on  such  obligation. 

The  ]>lalnflff  should  have  brought  his  origi- 
nal action  against  Manemd  ft  Qulnn  and 
have  obtained  a  judgment  against  them 
jointly  for  the  $4,600.  By  suing  Manemd 
alon^  he  elected  to  look  to  him  for  the  pay* 
ment  of  his  debt  and  he  cannot  now  recover 
from  Quinn  or  the  firm. 

[I]  At  the  argument  considerable  stress 
was  placed  on  the  stipulation,  dated  Novem- 
ber 11,  1910,  set  out,  supra,  but  a  careful 
reading  of  this,  agreement  will  show  that  it 
amounted  to  nothing  material  to  any  issue  In 
this  case.  Edward  Quinn  signed  It  but  he 
did  not  agree  by  such  stipulation  to  do  any- 
thing. It  was  agreed  by  that  paper  that  Sam 
Manemd  and  Edward  Qulnn  might  pay  to 
the  plaintiff  $1,000  in  cash  and  deliver  to 
him  their  note  for  $3,600,  but  they  did  not 
agree  that  they  would  pay  any  sum  or  give 
any  note.  However,  said  stipulation  did  pro- 
vide that  if  said  $1,000  should  not  be  paid 
and  the  note  for  $3,600  should  not  be  execut- 
ed, the  plaintiff  should  have  the  right  to  take 
judgment  without  trial,  against  the  defend- 
ant Sam  Manemd  for  $4,500,  and  judgment 
was  taken  accordingly.  Said  stipulatlou 
does  not  mention  the  firm  of  Manemd  ft 
Quinn,  nor  does  it  Imply  that  Qulnn  was  in 
any  manner  or  to  any  extent  liable  for  said 
$4,500. 

The  plaintiff  failed  to  prove  that  there  was 
any  agreement  that  any  part  of  said  $4,S0O 
judgment  was  to  be  paid  by  said  firm  or  by 
said  Quinn  or  out  of  the  assets  of  said  Arm. 
The  plaintiff  obtained  a  Judgment  against  the 
defendant  Sam  Manemd,  as  stated,  supra, 
and  had  Issued  a  writ  ot  attachment  against 
his  property,  and  attempted  to  attach,  in  the 
hands  of  the  dty  of  Eugene,  what  said  dty 
owed  Manerad  on  said  judgment 

[7]  Under  the  law,  the  plalntUTs  judgment 
against  Manemd  Is  a  claim  against  him  in- 
dividually, but  it  Is  not  a  debt  of  the  part- 
nership, and  the  plaintiff  Is  not  entitled  to  be 
paid  out  of  the  assets  of  the  firm.  He  is  not 
entitled  to  any  part  of  the  proceeds  of  the 
judgment  ot  said  firm  against  said  dty,  un- 
less there  is  enough  of  said  judgment  to  pay 
all  of  the  debts  of  said  firm  In  full  and  leave 
s  balance  to  be  divided  between  Manerad  and 
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Qtdim.  If  there  were  enough  of  Uie  assets 
of  said  flrm  to  pa^  sll  of  Its  debts  and  leave 
a  balance  to  be  divided  between  the  members 
of  said  firm,  the  plaintiff  woold  be  entitled  to 
receive  one*half  of  said  balance,  as  he  Is  en* 
titled  to  the  Inteveat  of  Man^d  therein. 

According  to  a  settlemoit  made  between 
said  Sam  Blanemd  and  Edward  Qulnn  as  to 
their  partnership  liabilities,  after  thC7  had 
ceased  to  60  any  business,  and  after  this  snlt 
was  bronght,  they  owed  the  fbllowing  sums: 
"John  C.  Jenkins.  93,084.88;  Jaa.  B.  Kerr, 
9612.83;  B,  M.  Calkins,  $211.40;  Xlrst  Na- 
tional Bank  of  Bugene,  fl,0B3.1&;  Mrs.  Oli- 
via Manemd,  $124.82;  H.  L.  Brown,  H20; 
V.  T>.  Newell,  $34.60;  H.  Potter,  $17.00;  O. 
B.  Byekman,  $14.20;  B.  S.  Bryson,  $10-20; 
Wm,  Morris,  $14.20;  dty  of  Engme,  $7S; 
and  Edward  Qulnn,  $2,866.08.  These  items 
aggregate  the  sum  of  $7,409Ji2. 

The  Jud^ent  of  Manemd  &  Qninn  t.  City 
of  Eugene,  was  rendered  on  December  22, 
1810,  and  It  amounted  at  that  time  to  only 
$6,^5.90;  It  brars  Inters  at  6  per  cent 
per  annum,  unless  something  has  transpired 
to  stop  the  Interest;  but  when  the  flrm  hsd 
their  accounting  and  allowed  fbe  accounts  re- 
ferred to,  supra,  they  became  accounts  stated 
Mind  bore  Interest  from  the  date  of  said  ac- 
counting. The  dalm  doe  tiie  First  National 
Bank  of  Eugene,  and  possibly  others,  hore  In- 
terest prior  to  said  accounting.  If  the  inters 
est  is  computed  on  said  judgmoit  from  the 
date  of  its  rendition  to  the  present  time  and 
on  the  partnership  debts  from  the  date  that 
they  were  allowed  at  said  accounting,  and 
audi  Interest  Is  added  to  the  prlndpal  of  said 
ddits,  it  will  appear  that  ttie  debts  of  said 
flrm  exceed,  in  the  aggregate.  th»  amount  of 
said  Judgment.  Said  Judgment  is  the  sole 
asset  of  said  flrm.  Hence  there  Is  notiilng 
going  to  Manemd  £rom  ssid  firm,  and  there 
te  nothing  that  we  can  decree  to  the  idaln- 
tUE,  as  his  rls^t  to  recover  Is  confined  to  the 
part  of  ssid  Judgment  going  to  Manemd  on 
the  final  settlement  of  the  business  of  said 
flzm.  As  the  partnersh^  Is  Insolvent,  there 
is  nothing  left  for  either  parbier  or  for  the 
plalntllf. 

The  decree  of  the  court  below  is  reversed, 
and  this  suit  dismissed.  NelUier  party  will 
recover  costs  snd  disbursements  in  this  court 
or  in  the  court  below. 

McBBIDE.  a  J.,  and  MOOBB  and  BUB- 
NETT,  JJ.,  concur. 


EDLEFSON  v.  PORTLAND  HT..  LIGHT  ft 

POWEE  CO. 

(Supreme  Court  of  Oregon.   Dec.  2,  1913.) 

1.  NBGUGBNCB  (5  117*)— CoifTSIBUTOBT  NEO- 

uoENcs— Pleading. 

Under  L.  O.  U  |  78.  providing  that  an 
answer  may  cootain  a  Bpecific  denial  of  each 
material  aUegatioa  of  the  complaint  contro- 


verted by  the  defendant,  and  also  a  statement 
of  any  new  matter  constitating  a  defease  or 
connterclaim,  and  section  74,  permitting  de- 
fendant to  set  forth  by  answer  as  many  defens- 
es as  he  may  have,  where  the  answer  denies 
nesligence,  and  avers  spedaDy  that  the  Injorj 
complained  of  was  ceased  by  the  negligence  of 
the  person  hart,  without  alleging  that  sacb  neg- 
ligence was  coDtribatory,  uie  spedal  plea  is 
not  equivalent  to  a  confeasion  and  avoidance, 
and  it  is  error  to  instruct  that  defendant,  not 
having  admitted  Its  negligence,  has  not  raised 
the  defense  of  contributory  negligence. 

[Bd.  Note.— For  other  cases,  see  NecHnBoe, 
Gent.  Dig.  H  U5-197;  Dea  Dig.  1 117.*1 

2.  PLBADtNO  (I  76*}— AnSWBB— BBQDISITIS  15 

GSNEBAL. 

The  system  of  common-law  pleading  pe^ 
fected  by  the  Code  so  as  to  conform  to  the 
principle  of  logical  statement  reqnirea  the  d^ 
tendant,  when  the  complaint  states  a  supposed 
cause  of  action,  either  to  demur,  or  to  contro- 
vert the  facts  averred,  or  to  set  forth  other 
facts  which  exonerate  him. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  156;  Dec  Dig.  |  76.*] 

3.  NEaLIOEKCE  (I  117*)— CONTBIBUTOBT  NSO- 
LIQBNCB— PlEADINO. 

Contributory  negligeDce  is  an  affirmatin 
defense,  and,  to  make  it  available,  the  answer 
mast  show  a  want  of  ordinary  care  of  the  plaiii- 
tifF  which,  combining  and  concorring  wiu  de- 
fendant's negligence,  eoDttiboted  to  die  iajory 
as  a  proximate  cause  thereof. 

[Ed.  Note.— For  othet  cases,  see  NeeligeDce, 
Cent  Dig.  SS  195-197;  Dec  Dig.  f  llf.'l 

4.  NeOLIOENCK  (1  119*)— COHTBXBUTOBT  KlG- 
UOBNCE. 

Where  the  complaint  does  not  negttivc 
plaintiff's  negligence,  proof  of  his  negliteaoe  is 
not  admissible  under  the  general  issne. 

[Ed.  Note.— For  other  cases,  see  Nerilgenee. 
Cent  Dig.  ((  200-216;  Dec  Dig.  {  119.*1 

5.  Steeet  BAII.B0AD8  (8  118*)  —  Operatioh  - 
Actions  fob  Injubibs— Instbdctionb. 

In  an  action  for  injuries  from  a  collision 
with  a  street  car,  the  failure  of  the  court  to 
dearly  inform  the  jury  with  respect  to  the  duty 
of  a  person  about  to  cross  a  railway  and  (ail- 
ing in  this  respect  Is  error,  thou^Ai  the  coort  ia- 
stracted  that  if  plaintiff  did  not  exercise,  in- 
der  all  the  exisuag  circamstances,  that  care 
which  a  man  of  ordinary  pradence  would  have 
exercised,  and  that  such  want  of  care  bronght 
hla  Injuries,  tiielr  verdict  ^ould  be  for  defend- 
ant, and  that  tiie  jtwors  ahoeld  bring  thor 
good,  common  everyday  sense  into  the  Jniy- 
room,  and  do  irtiat  is  Just  and  right  betweea 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  H  19S>  I>m^  I>>K-  I 

iia*l 

Departmoit  L  Appeal  from  Circuit  Coort, 
Multnomah  Oounlr;  Henry  B.  McGinn, 
Judge. 

Action  by  Peter  H.  Edlefaon  against  the 
Portland  Railway,  Light  &  Power  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Beversed  and  remanded  for  new 
trlaL 

This  iB  an  action  to  recover  damages  for  a 
personal  Injury.  The  defendant  owns  in 
the  city  of  Portland  a  system  of  electric 
railway  lines,  two  tracks  of  wlilch  are  latd 
north  and  south  along  Union  avenu&  The 
cars  passing  north  go  along  the  east  tract; 
and  those  moving  in  the  opposite  dlrectton 
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pass  along  the  other  track.  Maegley  street 
crosses  Unloii  avenne  at  right  angles.-  About 
II  o'clock  at  night  on  June  10/  IdU.  the 
plaintiff*  driving  a  horse  hitched  to  a  huggy, 
was  riding  north  along  the  east  side  of 
Union  avenne.  Three  electric  trains  of  sev- 
eral can  each  were  then  moving  In  the  same 
direction  along  the  avenne.  As  the  rear 
car  of  the  last  train  passed  him,  the  plain- 
tiff tuned  hia  hturse  to  the  left,  so  as  to 
drive  west  on  the  north  side  of  Maegley 
street  When  the  buggy  emerged  from  the 
obstractlon  to  title  view,  caused  by  the  rear 
car.  the  plaintiff  beheld  another  car  coming 
MQth  on  the  west  trade,  whereopon  he  snd- 
denly  tamed  hie  horse  more  to  the  left,  but 
not  In  time  to  avoid  a  coUislon;  tiie  car 
fitrUtlng  the  hub  ct  the  right  front  wheel  of 
the  buggy,  tiirowlng  him  to  the  ground,  and 
Injuring  him. 

The  negligence  allied  is  a  violation  of 
city  ordinances  in  operating  the  car,  causing 
the  injury,  at  a  dangerous  rate  of  speed  In 
excess  of  that  limited,  and  In  tailing  to  ring 
the  bell  of  tbe  car  before  reaching  the  street 
crossing,  defective  bralEes,  and  a  failure  to 
stop  the  car  aftor  the  motorman  saw,  or  by 
the  exerdae  of  reasonable  dUlgence  could 
hare  seen,  the  dangerous  proximity  of  the 
horse  and  buggy. 

The  answer  dented  each  allegation  of  the 
complaint,  except  that  the  defendant  admlt>- 
ted  It  was  a  corporation,  and  that  the  plain- 
tiff dt  the  time  stated  came  into  collision 
irlth  one  of  its  cars.  For  a  further  defense 
it  was  averred  that  the  accident  was  wholly 
onavoldable  as  &r  as  the  defendant  was 
concerned.  For  a  second  defense  It  was  al- 
leged that  the  injury  complained  of  was 
caused  by  the  plaintiff's  negligence  alone^ 
setting  fbrth  In  each  defense  the  facta  re- 
lied upon  for  that  purpose. 

The  reply  put  in  issue  tlie  auction  of 
new  matter  In  the  answer,  and,  the  cause 
having  been  tried,  the  plaintiff  secured  a 
lodgment  for  $S.OOO,  and  the  defendant  ap- 
peals. 

Harrison  Allen,  of  Portland  (F.  3.  Loner- 
gaa  and  Griffith,  Lelter  &  Allen,  aU  of  Port- 
land, on  the  brief),  for  appellant  Palmer 
L.  Fales,  of  Portland  (Piatt.  &  Piatt  and 
George  J.  Perkins,  all  of  Portland,  on  the 
brief),  for  re^ndent 

MOORB;  J.  (after  stating  the  fftcts  as 
ai»Te).  [1  ]  In  referring  to  the  plaintiff  and 
to  the  time  of  the  Injury,  the  court  charged 
the  Jury  as  follows:  "If  you  should  find  that 
be  was  nfi«llgait  at  the  time,  combined  with 
the  negligence  of  the  defendant  company, 
brought  his  Inlnries  to  him,  and  his  test!- 
mony  discloses  that  state  of  facts,  then  he 
cannot  recover;  but.  if  his  testimony  does 
not  disclose  him  to  have  been  guilty  of  con- 
tributory negi^ence,  and  yon  think  that  the 
defoidanfs  testimony  does  disclose  him  to 
bave  been  gnllt7  of  contributory  negllg^ioe, 
lliea  yon  cannot  consider  it,  for  the  reason 
186P.-68 


that  the  defendant  company  has  pleaded  n^ 
Ugence,  but  not  the  contributing  negligence 
of  the  plaintiff  In  this  cas&  Now,  contrib- 
uting n^Ugence  Is  a  plea,  in  the  nature  of 
a  confesdon  and  avMdance,  admitting  the 
defendant  was  guilty  of  n^llgence,  which 
precludes  his  recovery.  Now,  in  this  case 
the  company  has  not  admitted  It  was  negli- 
gent her^  and  contributory  negligence  has 
not  been  made  a  defense  by  them  (it),  and  it 
is  only  to  be  considered  by  you  in  the  event 
that  the  plalntUTs  tstlmony,  and  only  in  that 
event  discloses  that  he  was  guilty  of  con- 
tributory negligence." 

Elxceptlons  having  been  taken  to  the  in- 
structions thus  given,  it  is  contended  by  de- 
fendant's counsel  that  errors  were  commit- 
ted In  using  the  language  quoted. 

Under  the  system  of  Code  pleading  in  this 
state,  an  answer  may  contain  a  specific  de- 
nial of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant  and 
also  a  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim.  L,  O.  L.  | 
73.  A  defendant  is  permitted  to  set  forth 
by  answer  as  many  defenses  as  he  may  have; 
but  tbey  must  be  separately  stated,  and  refer 
to  the  cause  of  action  intended  to  t»e  con- 
troverted.  Id.  I  74. 

[2]  It  was  necessary  In  a  plea  at  bar,  at 
common  law,  either  to  deny  the  averments 
of  the  declaration  or  to  confess  and  avoid 
them  or  such  thereof  as  were  thus  assailed, 
in  which  latter  case  it  was  essential  that 
the  plea  should  give  color  to  the  plalntifTs 
prima  facie  right  of  action,  and  that  a  plea 
which  stated  new  matter  In  avoidance  and 
discharge  was  double  and  argumentative,  un- 
less it  admitted  the  apparent  truth  of  the 
material  facts  set  forth  In  the  declaration. 
1  Chitty,  Plead.  (X9th  Bd.)  |  662.  Tbe  sys- 
tem of  conunon-law  pleading  perfected  by 
the  Code  so  as  to  conform  to  the  principle 
of  logical  statemojt  requires  the  defendant, 
when  a  complaint  states  facts  constituting  a 
supposed  cause  of  action,  either  to  demur,  or 
to  controvert  the  truth  of  the  facts  so  aver- 
red, or  to  set  forth  other  facts  which  exon- 
erate him.  Bliss,  Code  Pleading  (3d  Ed.)  S 
333.  This  author,  at  the  section  noted,  re- 
marks: *'Under  this  system  there  is  no  room 
for  a  statement  of  new  facts,  except  those 
which  suppose  the  truth  of  those  alleged  on 
the  other  side;  that  Is,  In  the  language  of 
the  pleaders,  those  which  confess  and  avoid. 
A  statement  of  facts  by  way  of  defense 
which  are  merely  Inconsistent  with  those 
stated  by  the  plaintiff  Is,  in  effect  a  denial. 
It  is  not  new  matter;  It  admits  nothing;  It 
simply  contradicts.  This  Is  called  an  argu- 
mentative denial;  that  1^  a  statement  of 
facts  which,  arguendo,  show  that  the  plain- 
tiff's Btat^oit  Is  untrue.  It  is  pleading  evi- 
dence in  support  of  a  denial,  and  is  subject 
to  most  of  the  objections  against  pleadlug  It 
in  support  of  an  issuable  fact"  See,  also, 
McDonald  T.  American  Mortgage  Co.,  17  Or. 
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683,  21  Pac  888;  Veaser  t.  Hnmpbiers,  27 
Or.  616,  41  Pac.  8. 

[S]  From  the  le^al  i^lndi^  ttnu  anBsrted, 
It  woald  seem  legitimate^  to  follow  tbat;  U 
the  injnry  complained  of  was  not  at  all  at- 
trlbntable  to  the  defendant's  n^Ugence^  aa 
appears  from  tlie  dodals  In  the  answer,  ttie 
real  cause  of  plaintUFs  hart,  aa  to  wheOitf 
It  resolted  from  his  own  careleamess  or  oth- 
erwise was  wholly  Immaterial.  In  this  state 
contilbntory  negligence  is  an  afflimative  de> 
f  ens^  and,  to  be  aTailable  as  such,  the  fftcts 
set  forth  In  the  answn  mnsb  show  a  want  of 
ordinary  care  on  the  part  of  the  person  In- 
jored  which,  fwiwhintng  and  ooncorrlng  with 
the  defendantfa  negligenoe,  contribnted  to 
the  injury  as  a  proximate  cause  thereof, 
and  as  an  element  witbont  wMdi  the  hurt 
could  not  have  happened.  Grant  t.  Bakw, 
12  Or.  329,  7  Pac.  SIS;  Johnston  t.  O.  S.  h. 
Ry.  Co..  28  Or.  31  Paa  283;  Tucker  t. 
Northern  Ter.  Co.,  41  Or.  82,  68  Far.  426; 
Jackson  r.  Snmpter  VaL  Ry.  Co.,  SO  Or. 
466,  S3  Pac  856. 

[4]  Following  the  rule  thus  eBtabllshed, 
the  oomidalnt  hercAn  did  not  negative  the 
fact  that  the  plaintiff  was  free  from  care- 
lessness in  respect  to  the  Injury  In  question. 
Proof,  however,  of  his  negligence.  If  any, 
was  not  admissible  under  the  general  issue. 

"The  pleading  of  contributory  negUgmce 
as  a  special  defense,"  says  a  text-writer, 
'is  not  Inconsistent  with  a  denial  of  the  neg- 
ligence of  the  d^endant  The  rule  of  tho 
modem  Codes  which  prohibits  the  pleading 
of  Incraisistent  defenses  Is  therefore  not 
violated  1^  ttw  defendant  doling  his  own 
negligence  and  setting  up  the  negligence  of 
the  p^*int*<f  Hence  ttu  defendant  cannot  be 
required  to  elect  between  two  separate  para- 
graphs of  his  answer,  one  of  which  doiiea 
any  negUgence  on  his  part,  while  the  other 
sets  up  contributory  negll^noe  on  the  part 
of  the  plaintlfl.  A  def»idant  may,  thai, 
both  traverse  the  complaint  and  plead  ora^ 
tributory  negUgence;  but,  as  the  defenses 
are  distinct  and  different,  th^  should  be 
set  out  in  SQUxate  paragraphs  of  bis  an- 
swer." Thomp.  Neg.  |  300. 

"The  plea  of  contributory  negligence  is  a 
plea  in  confesdon  and  avoidance,  which  ad- 
mits the  negligence  on  the  part  of  the  defend- 
ant,  but  seeks  to  avoid  liability  therefor  by 
alleging  that  the  plaintiff  was  guilty  of  neg- 
ligence which  contributed  to  his  injury,  and 
the  plea  is  bad  if  it  d^iies  that  the  defendant 
was  negligent.  But  tbis  is  not  the  rule  in 
those  states  whose  Codes  permit  the  defend- 
ant to  set  up  as  many  defenses,  whether  of 
law  or  of  fact,  as  be  may  see  fit"  5  Kncy. 
PI.  &  Pr.  12. 

In  Pugh  V.  Oregon  Improvement  Co.,  14 
Wash.  331.  44  Pac.  547,  6S»,  it  was  held  that 
the  defendant  had  a  right  to  deny  the  mat- 
ters ui>on  which  the  claim  of  negligence  was 
based,  or  that  the  same  constituted  negli- 
gence, and  also  to  plead  further.  In  case  the 


contrary  should  be  established,  Oat  the  de- 
ceased was  chargeable  with  contributory  neg- 
ligence, that  the  plea  of  contributory  neg- 
llgoiee  was  not  a  confession  and  avoidance, 
and  that  an  answer  duiylng  negligence  and 
alleging  contritnitory  negl^ence  did  not 
conatttnte  sucb  inocmslstent  defenses  as  to 
prevent  botti  when  put  forward  to  defeat 
an  action  from  being  efficient  To  the  sane 
dfed;  see,  also,  X^ieavenworOi  JJgbt  ft  Beat- 
ing  Co.  V.  Waller,  66  Kan.  B14,  70  Pac  SOB; 
Olass  V.  Golman,  14  Wash.  eSB,  46  Pac.  810; 
Carter  v.  Seattle,  19  Wash.  697,  63  Pac  1102. 

Thopgh  there  is  quite  a  oonfllct  In  ttw  de- 
cisions upon  the  questton  of  denying  hi  the 
answor  the  n^llgenee  Charged  in  the  okd* 
plaint,  and  allegii^  aa  a  special  defense  om- 
tribntory  negligence,  reason  would  seem  to 
suKKwt  the  rule  that,  if  tbe  answer  alleged 
omtributory  negligence,  ancb  averment  is  hi 
the  nature  of  a  confraeion  and  avoidance, 
equivalent  to  an  Implied  admission  that  the 
defendant  was  guU^  of  negligenoe  as  diall- 
ed in  the  complaint  "Oontrnnitory  negU- 
gence," says  a  text-writer,  *is  a  want  of  or- 
dinary care  upon  the  part  of  a  person  inju^ 
ed  by  the  actionable  negligence  of  another, 
combining  and  concurring  with  that  negli- 
gence, and  contributing  to  the  injury  as  a 
proximate  cause  thereof  without  which  the 
injury  would  not  have  occurred."  7  Am.  A 
Eng.  Bncy.  Law  (2d  Ed.)  371.  That  d^- 
tion  has  been  approved  by  this  court  Bfoek- 
ler  V.  W.  y.  Ry.  Co.,  IS  Or.  189,  22  Pac  948, 
6  L.  R.  A.  666, 17  ^n.  St  Sep.  717;  Eknlson 
V.  Owyhee  DitCh  Co.,  87  Or.  677,  62  Pac  18. 

In  Oregon,  it  will  be  remembered,  the  role 
is  settled  that  when  contributory  nc^^igence 
is  relied  upon  it  must  be  specially  beaded. 
In  Ency.  PI.  ft  Pr.  12,  it  is  said:  "In  those 
states  where  it  is  incumbent  on  the  defoid- 
ant  to  plead  contributory  n^l^nce  qiedal- 
ly,  and  where  the  defense  cannot  be  made 
under  a  general  dmial,  the  trend  ot  the  an- 
thoritles  Is  that  a  general  avennoit  that  tht 
plaintiff  was  gnil^  of  n^ligence  wlddi  con- 
tributed to  the  injury,  and  that  be  could 
have  avoided  all  damage  by  the  exercise  of 
proper  care.  Is  not  sufficient  Hie  acts  and 
defaults  cmistitutlng  sudi  contributory  mg- 
ligence  shonld  be  averred." 

Though  a  process  of  reasoning  seenu  to 
support  the  rule  thus  announced  In  cases 
where  contributory  negl^oice  Is  spedallj 
alleged  as  a  defoise,  It  Is  believed  that 
where,  as  In  the  case  at  bar,  the  answer 
denies  the  negligence  charged  in  the  com- 
plaint and  avers  specially  that  the  Injui? 
complained  of  was  caused  by  the  carelessness 
of  the  person  hurt  without  alleging  that 
such  n^Ugmce  was  contributory,  the  q>edal 
plea  Is  not  equivalent  to  a  confesirion  and 
aToldanc&  .It  is  possible  that  the  iniury 
might  be  sustained  by  a  person  sni  Joris 
without  any  negligence  on  the  part  of  the 
party  owning  or  controlling  the  inatmmeDtal- 
Ity  causing  the  hurt   In  sudi  cases  to  hold 
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that  the  answer  most  confess  negligence 
so  as  to  avoid  Its  consequences,  In  order  to 
Introduce  evidence  of  the  carelessness  of  tbe 
person  hurt,  la  to  place  the  defendant  at  a 
great  dlsadvantase  bafon  the  Jury.  This 
being  so.  amis  were  committed  in  glTlng 
tbe  In  St  ructions  hereinbefore  set  ont 

[S]  The  conrt  was  requested  by  d^endant^s 
counsel  to  instmct  llie  Jury  to  the  tfEect 
that,  if  the  plalntUTs  Tlew  of  ttis  west  ear 
track  was  obstructed  by  Uie  cars  on  the  east 
track.  It  wtM  Incnmbrat  upon  him  to  hare 
stopped  and  listened  before  attempting  to 
cross  the  west  track,  and  that,  if  he  failed  to 
take  this  precaution,  and  by  reason  thereof 
the  acddent  happened,  he  cannot  recover  In 
this  action.  The  request  was  doiied,  and  an 
exception  tak^  Ttie  court,  without*  partlo- 
alarly  specifying  the  di^sn»  of  care  demand- 
ed of  a  p«8on  about  to  cross  a  railroad,  told 
tbe  jury  in  substance  that,  If  th^  should 
find  that  the  plaintiff  did  not  exerdse,  under 
all  the  existing  circumstances,  that  reason- 
able care  which  a  man  of  ordinary  prudence 
would  have  exerclaed,  and  that  each  want  of 
care  npon  his  parb  brought  his  Injuries  to 
blm,  their  verdict  should  be  for  tbe  defend- 
ant. The  Jury  were  further  Instructed  as  fol- 
lows:   "In  matters  of  this  kind  you  should 
bring  your  good,  common  everyday  sense,  as 
you  have  acquired  it  in  your  everyday  life 
and  affairs,  into  the  juryroom,  and  now, 
gentlemen,  take  this  case,  and  do  what  yon 
think  is  Just  and  right  as  between  these  par- 
ties, from  the  evidence,  as  you  have  heard  It 
bere  from  the  witnesses  on  the  witness 
stand,  and  from  the  deduction  you  have  got- 
ten from  proven  facts,  and  from  tbe  Instruc- 
tions and  the  law  which  I  have  declared  to 
yon." 

We  do  not  wish  to  be  understood  as  Inti- 
matlng  that  a  Juror,  In  comddering  testimony 
submitted  at  the  trial  of  a  caase,  should  lay 
aside  common  sense  or  abandon  his  knowl- 
edge of  evoyday  altairs;  but  we  think,  in 
tbe  complicated  duties  devolving  upon  a 
person  about  to  cross  the  track  of  a  rail- 
nnd,  that  moat  men  of  ordinary  intelligence 
have  not  su^  a  knowledge  of  what  the  law 
imposes  upon  a  traveler  under  such  drcnm- 
stances,  and  for  that  reason  an  Instruction 
iOiouId  have  been  glvm  cilearly  deflninc  such 
duty.  Otherwise  what  mi^t  be  considered 
ft  mle  in  one  cause  would  have  no  binding 
force  at  ttie  trial  of  anotbor  action. 

It  li  bellerad  that!  the  Jury  should  have 
teoi  dearly  Informed  with  respect  to  the 
daty  devolving  upon  a  person  about  to  cross 
a  railway,  and,  failing  in  this  respect,  an  er- 
ror was  committed. 

^SbB  Jodgment  is  thertfore  revwaed,  and 
the  cause  remanded  for  a  new  trial. 

HcBRIDE,  C.  I.,  and  BURNBITD  and 
nAMSET,  JJ.,  concur. 


PUTNAM  V.  PAOIPIO  MONTHLY  CO- 
(Supreme  Conrt  of  Oregon.   Dec.  2.  1818.) 

1.  OABBms  (i  240*)— MAsm  AHD  Sebvamt 

<S  88*)— PASSBNOBBfr— BUPLOZtS— INJUBUB 

— Natubs  of  Bsution. 

The  relation  of  an  office  clerk  to  a  corpora- 
tion, as  affecting  the  degree  of  care  required  in 
the  operation  of  an  elevator,  on  which  the  clerk, 
at  8:20,  was  being  carried  to  her  place  of  work, 
where  ber  duties  began  at  8:30,  was  not  that  of 
servant,  hot  that  of  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig:  1 976;  Dec  Dig.  |  240  ;•  Master  and 
Servant,  Gent  IMg.  ||  144r-151;  Dec  Dig.  | 
88.*] 

2.  Cabbibbs  (S  280*)— PAaaSNGKBS— Cabk  Bi- 

qiHBED— BlEVATOBS. 

Tbe  owner  of  a  buildli^  operating  an  ele- 
vator therein  for  the  beneBt  of  ue  occupants 
the  building  and  tbe  public  generally  owes  to 
its  employg,  as  a  passenger,  when  being  carried 
to  ber  place  of  work  In  tbe  building,  the  highest 
degree  of  skill  and  foresight  consistent  with  the 
efficient  operation  of  tbe  elevatw. 

[Bd.  Note.— For  other  eases,  see  Carrier^ 
Cent  Dig.  S>  1085-1092,  109S-U03, 1105,  U06^ 
1100,  1117;  Dec.  Dig-l  280.*]  - 

3.  Mabteb  and  Servant  (S  191*)— Injubw 
to  skbvan'i^"feiiow  ssrvant." 

The  operator  of  an  elevator  is  not  a  "fel- 
low servant"  with  an  office  clerk  who,  white  on 
her  way  to  her  work  was  tcilled  throngh  the  neg- 
ligence of  tbe  oiMrator. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  478-479.*  Dec  I>ig.  | 

For  other  definitions,  see  Words  and  Phraass, 

vol.  3,  pp.  2716-2730;  voL  8,  p.  7662.] 

Burnett  and  Moore,  JJ^  dissenting. 

In  bana  On  rehearlnc:  Former  Judgmsit 
and  opinion  modified,  and  Judgment  (tf  lower 
court  reversed  and  remanded  for  new  triaL 

For  former  opinion,  see  180  Pac.  086. 

a  A.  Lelter,  of  PorUand  (GrlfBth,  Lelter  ft 
Allen  and  F.  J.  Lonergan,  all  of  Portland, 
and  Clarence  L.  Eaton,  of  Oregon  City,  on 
tbe  brief),  for  appellant  Samuel  White,  of 
Portland  (Manning  &  White,  of  Portland,  on 
tbe  brief),  for  respondent 

McBRIDB,  C.  J.  [1,2]  Upon  this  rehear- 
ing we  carefully  examined  this  case,  and, 
while  a  majority  of  tbe  court  are  stUl  of 
opinion  that  it  should  be  reversed,  we  think 
the  opinion  sfaonld  be  modified  in  two  re- 
spects: (1)  In  holding  that  the  relation  of 
the  defendant  to  the  deceased  was  tbat  of 
master  and  servant,  and  that  tbe  degree  of 
care  required  of  defendant  was  only  that  of 
ordinary  and  reasonable  care  exacted  from 
such  relation;  and  <2)  in  holding  tbat  the 
relation  of  fellow  servants  engaged  in  the 
same  common  employment  existed  between 
deceased  and  the  person  operating  tbe  eleva- 
tor. The  testimony  shows  that  the  deceased 
was  employed  by  defendant  as  a  stenogra- 
pher on  the  fourth  floor  of  tbe  building;  that 
her  duties  began  at  8:30  In  the  morning,  and 
that  tbe  accident  happened  at  8:20.  At  tbe 
time  of  tbe  accident  her  time  was  her  own. 
She  was  not  the  servant  of  tbe  defendant  un- 
til It  was  time  for  her  to  begin  such  service. 


•?«r  oQur  esssB  sss  ssau  to^o  sad  ssethn  MUBCBBB  in  Dee.  XHs,  ft  Am.  XHg.  Kty-Nsb  BwlM  ft  Bap'r  Indaxaa 
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Tbls  1b  not  a  case  like  many  of  those  cited 
In  the  opinion,  where  a  laborer  going  to  his 
work  Is  Injured  In  the  course  of  transporta- 
tion. In  such  cases  the  time  so  occupied  la 
the  time  of  the  employer,  and  Is  paid  for 
by  him.  The  service  Is  being  rendered  Just 
as  effectually  by  the  employe  when  he  Is 
being  transported  from  one  section  of  the 
road  to  another  as  when  he  is  laying  ties  or 
grading.  It  Is  true  that  the  complaint  al- 
leges that  deceased  was  compelled  to  use  the 
elevator  In  order  to  reach  the  room  where 
she  was  employed,  bat  this  allegation  Is  de- 
nied, and  the  testimony  discloses  that  there 
was  a  stairway  which  she  could  have  used 
Instead  of  the  elevator.  But  holding  plaintiff 
strictly  to  the  pleading,  and  assuming  for  the 
purpose  of  this  case  that  It  was  necessary 
for  deceased  to  use  the  elevator  in  order 
to  reach  the  place  where  her  work  was  to  be 
performed,  does  not,  in  my  view  of  the  case, 
make  her  a  servant  of  the  defendant  while 
so  naing  It,  or  differentiate  her  In  any  way 
from  any  other  passenger  thereon.  Primarily 
the  elevator  was  built  and  operated  for  the 
use  and  benefit  of  the  defendant  If  It  en- 
abled i}ersonB  having  business  with  defend- 
ant, or  its  tenants,  to  reach  the  various  floors 
of  the  building  with  less  exertion,  or  more 
expeditiously,  this  was  a  profit  to  defend- 
ant in  the  way  of  an  Increased  number  of 
tenants,  customers,  or  bu^esa.  If  It  en- 
abled employes  to  get  from  one  fioor  to  an- 
other more  expeditiously,  this  wonld  also  be 
a  matter  of  convenience  and  profit  to  defend- 
ant. It  was  placed  then  just  as  a  stairway 
wonld  have  t>een,  and  for  the  same  purpose, 
namely,  for  the  use  and  profit  of  the  em- 
ployer. We  are  of  the  opinion  tbat,  under  the 
circumstances  here  disclosed,  the  deceased 
was  as  much  a  passenger  as  any  other  person 
using  the  elevator,  and  that  the  degree  of 
care  dae  ha  was  Just  the  same  that  defend- 
ant owed  to  any  person  not  in  its  employ, 
who  might  have  seen  fit  to  use  It  In  ord^  to 
transact  business  with  the  defendant 

This  measure  of  care  Is  fnlly  defined  by 
Mr.  Justice  Moore  In  Kelly  t.  IawIs  Invest 
ment  Co.,  183  Fac.  826,  as  follows:  "By  the 
great  widght  of  authority,  however,  It  has 
been  determined  that  a  landlord  who  for  a 
consideration  stipulates  to  maintain  and  oper- 
ate, for  the  accommodation  of  his  tenants  and 
th^  visitors,  a  passenger  ^vator  into 
which  the  public  are  impliedly  invited  to 
enter  to  be  carried  to  desired  floors  is  sub- 
ject to  the  highest  degree  of  skill  and  fore- 
sight consistent  with  the  efficient  use  and 
operation  of  the  means  of  conveyance,  the 
same  as  is  imposed  by  law  upon  public  car^ 
rlers  of  passengers"  (citing  Hutchinson,  Car- 
riers [3d  Ed.]  S  100;  1  Thompson,  Neg.  S  1078; 
.Sweedeu  v.  Atkinson  Imp.  Co.,  03  Ark.  897, 
125  S.  W.  -t'JO,  27  L.  B.  A.  [N.  S.]  124;  Tread- 
well  T.  Whittier,  SO  CaL  574.  22  Pac.  266,  5 
L.  B.  A.  408,  13  Am.  St  Bep.  175;  Deposit 
Go.  V.  Sollitt,  172  IlL  222,  GO  N.  B.  178,  64 
Am.  St  Bep.  35;  Springer  t.  Vord,  189  lU. 


430,  69  N.  E.  953,  52  L.  B.  A.  930,  82  Am.  St 
Rep.  464 ;  Ohio  Valley  Trust  Co.  v  Wemke, 
42  Ind.  App.  326, 84  N.  E.  999;  Cnbbage  v.  Es- 
tate 01  Yonngerman  [Iowa]  134  N.  W.  1074; 
Kentucky  Hotel  Co.  v.  Camp,  07  Ky.  42i  30 
S.  W.  1010;  Goodsell  v.  Taylor,  41  Minn.  207, 
42  N.  W.  873,  4  L.  R.  A.  673,  16  Am.  St 
Rep.  700;  Lee  v.  Publishers  Knapp  &  Co.,  155 
Mo.  610,  56  S.  W.  458;  Becker  v  Uacohi 
B.  E.  &  Bldg.  Co.,  174  Mo.  246,  73  S.  W. 
581;  Luckel  v.  Century  Bldg.  Co.,  177  Mo. 
608,  76  S.  W.  1035;  Qnlmby  v.  Bee  Bldg.  Co, 
87  Neb.  188, 127  N.  W.  118, 188  Am.  St  Bep. 
477). 

[3]  If  the  deceased  was  a  passenger  and 
not  a  person  then  engaged  in  the  service  of 
the  defendant,  defendant  is  liable  for  the  neg- 
ligence of  its  operator,  unless  the  deceased 
was  a  ftilow  servant  engaged  in  the  same 
common  employment  with  him,  which  brints 
OS  to  the  second  error  aliased  In  the  petir 
tion  for  rehearing. 

The  definition  of  the  tenn  "f^ow  servanf 
has  gradually  undergone  a  change  in  favor 
of  the  employ^  In  the  early  history  of  ]a- 
rispmdenee  a  suit  for  damages  by  a  servant 
against  his  master,  while  It  was  tolerated, 
was  always  looted  npon  witii  disfavor  by  the 
courts  as  a  sort  of  moral  petit  treason,  and 
every  llndtatLon  that  Jndldal  Ingenoity 
could  devise  was  Interposed  to  make  recovery 
difilcolt;  bat  in  the  progress  of  years  this 
strictness  has  greaUy  relaxed,  and  the  doc- 
trine of  the  assumption  of  risk  and  negli- 
gence of  feUow  servant  has  been  placed  up- 
on a  decent  and  lotfcal  basis.  The  role  as 
to  who  are  fellow  servants,  when  reduced  to 
its  lowest  terms,  may  be  stated  as  follows: 
"The  master  is  not  responsible  for  an  injury 
inflicted  upon  his  servant  by  the  negligence 
of  a  fellow  servant  engaged  in  the  same 
common  employment"  This  is  the  sum  of 
all  the  modem  authorities,  and  should  not 
be  lost  st^t  of  in  the  midst  of  all  verbiage 
in  which  It  is  sometimes  obscured.  The  def- 
inition means  something,  and  every  word 
and  phrase  means  something.  It  is  not 
enough  that  the  parties  should  be  fellow 
servants.  The  Governor  of  the  state  and  tbe 
Janitor  of  the  statehouse  are  in  a  sense  fel- 
low servants  of  the  state;  the  chief  attorney 
of  the  greatest  railroad  in  the  state  Is  in  a 
sense  a  fellow  servant  with  the  conductors 
and  brakemen  of  the  same  road.  And  right 
here  is  where  many  courts  have  gone  wrong, 
by  omitting  or  forgetting  the  concluding  and 
important  quallflcation  of  the  rule,  namdy, 
tbat  the  fellow  surants  mutt  be  mgegei  to 
the  tame  common  employmmt. 

The  reason  of  this  rule  is  clearly  and  soc- 
dnctly  stated  In  4  Thompstm,  Neg.  I  ISiPi, 
in  the  f<^owlng  langoage:  "It  is  perhaps 
on  the  question.  What  is  omimon  employ- 
ment?  that  we  find  the  greatest  divergendea 
of  opinion.  In  a  few  inrisdicticms  tiie  role 
under  consideration  Is  restricted  to  cases 
where  the  servant  Injured  and  tbe  servant 
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infllctliig  the  Injury  axe  8q  closely  aesodated 
tliat  they  can  watdi  orer  each  other's  con- 
duct, and,  tr  necessary,  report  it  to  the  com- 
mon master.  The  reason  for  the  general  rule 
is  one  of  public  poUcy.  It^  object  la  to  se- 
cure to  tbe  public  a  more  faithful  service 
from  the  employte  of  railway  companies, 
navigation  companies,  and  other  companies 
condncttng  a  busineas  wherein  the  safety  of 
the  public  is  involved,  by  making  it  the  in- 
terest of  each  one  of  the  employes  of  such 
persons  or  corporatlonB  to  look  after  and 
enconiage  cuefnlness  and  fidelity  in  all  the 
rest.  This  reason  can  have  do  application 
to  employes  whose  situation  allows  them  no 
ccnrectlve  Inflnenoe  over  eadi  other;  but 
where  this  doctrine  obtains  and  the  servants 
are  so  disassociated  Aat  the  purpose  of  the 
rale  is  defeated,  ttaey  are  not  deemed  fellow 
servants  within  the  meaning  of  the  rule  under 
consideration,  but  the  rule  of  respondeat 
superior  applies.  *  *  *  It  has  been  rea- 
soned that  an  application  of  Hie  fellow-serv- 
ant rule  whidi  woidd  put  one  servant  in  the 
situation  of  acc^Ung  the  risk-  of  Uie  n^- 
eence  of  another  servant  so  r^ote  from  him 
that  there  la  no  opportunity  of  eurdslng 
that  superintending  care  whicb  the  rule  is 
Intended  to  enforoe  wovOd  operate  as  a  pen- 
alty, and  wonld  be  sheer  croelty.**  This 
proportion  is  so  clearly  In  accord  with  Jus- 
tice and  reason  tliat  it  does  not  require  the 
citation  of  authorities  to  support  it  The 
authorities  cited  by  the  learned  author  above 
quoted  abundantly  support  the  text  Now 
let  us  make  a  concrete  application  of  the 
text  to  the  case  in  hand.  The  deceased  was 
a  girl,  a  stenographer,  to  whom,  presumably, 
the  machinery  of  an  elevator  was  an  un- 
known quantity.  She  had  not  and  could  not 
have  that  intimate  knowledge  of  the  working 
of  an  elevator,  or  acquaintance  of  the  person 
in  charge  of  it,  that  would  or  might  lead  her 
to  suggest  caution  in  the  manner  in  which 
be  should  perform  his  duties,  neither  would 
'she  be  likely  to  have  that  acquaintance  or 
skill  in  the  operation  of  the  machine  neces- 
sary to  enable  her  to  Judge  as  to  whether  or 
not  it  was  carefully  handled.  She  was  en- 
gaged in  mental  and  clerical  work;  the  op- 
erator was  engaged  in  a  different  and  me- 
chanical work,  about  which  she  knew  noth- 
ing. Except  for  the  fact  that  they  were 
hired  by  the  same  corporation  there  was 
nothing  in  common,  between  them,  and  to 
hold  Chat  deceased  assumed  the  risk  of  the 
n^ligenoe  <a  the  person  operating  the  ele- 
vator la  to  hold  that  all  persons  serving  under 
the  same  employer  are  fiellow  servants  iu  a 
oomnwn  enq>loyment,  which  Is  contrary  to 
Justice  and  eiOightened  precedent  A  ste- 
nogr^ber  employed  by  the  Southern  Fadflc 
BaUioad  C<»npany  in  San  Francisco  Is  not 
a  f^w  servant  engaged  In  the  same  com- 
mon  enydoyment  with  the  Janitor  of  the  of- 
fices ot  tfae  same  oompany  in  Portland,  and 
no  lefBl  fictlm  can  make  htm  so ;  and  the 


same  token  the  deceased  did  not  sustain  that 
relation  to  the  person  operating  the  elevator. 
This  being  so,  the  deceased  sustained  the 
same  relation  to  the  operator  of  the  machine 
that  any  other  person  having  business  with 
the  defendant  wonld  have  sustained,  which 
is,  in  susbtano^  the  same  relation  that  a 
passenger  sustains  to  the  conductor  or  en- 
gineer of  a  train. 

The  recent  case  of  Thompson  v.  Northern 
Hotel  Co.,  266  IU.  77,  99  N.  B.  878,  is  exactly 
in  point  on  this  question.  There  the  injured 
person  was  a  maid  in  charge  of  the  ladles' 
toilet  at  the  hotel,  and  her  duties  required 
her  to  make  several  dally  trips  In  the  ele- 
vator. It  is  evident  that  her  use  of  it  was 
.quite  as  frequent  as  that  of  the  deceased  In 
the  case  at  bar.  If  not  more  so.  There,  as 
in  the  case  at  bar,  she  was  injured  by  the 
negligence  of  the  operator  of  the  elevator, 
and  there,  as  here,  the  defendant  urged  that 
she  and  the  operator  were  fellow  servants. 
The  court  disposed  of  this  contention  In  the 
fbllowlng  language:  "PlalntiflC  in  error  next 
oontends,  under  this  assignment  of  error,  that 
defendant  in  error  and  the  operator  of  the 
elevator  were  fellow  servants.  The  defini- 
tion .ot  fellow  servants  la  a  question  of  law. 
Hartley  v.  Chicago  &  Alton  Bailroad  Co.,  197 
111.  440  [64  N.  B.  882].  The  partlcnlar  re- 
lation of  two  servants  of  the  same  master 
in  a  given  case  Is  a  question  of  fact;  hence 
whether  two  servants  of  a  common  master 
are  fellow  servants  depends  upon  the  facts 
of  the  particular  relation  and  Ute  ai^llcatlon 
of  the  law  defining  fellow  servants  to  those 
facts,  and  in  that  sense  the  question  is  a 
mixed  question  of  law  and  fact  Lake  Erie 
&  Western  Bailroad  Oo.  v.  Middleton.  142 
IU.  550  [32  N.  E.  453].  Under  the  rule  es- 
tablished by  numerous  decisions  of  this  court, 
to  create  the  relation  of  fellow  servants  the 
servante  must  be  directly  co-operating  with 
each  other  in  a  particular  work  at  the  time 
of  the  injury,  or  their  usual  duties  must  be 
such  as  to  bring  them  into  habitual  associa- 
tion, so  as  to  afford  them  the  power  and  op- 
portunity of  exercising  a  mutual  influence 
upon  each  other  promotive  of  proper  cau- 
tion. Bennett  v.  Chicago  City  Railway  Co., 
243  IU.  420  [90  N.  E.  735].  There  is  no  basis 
whatever  for  the  contention  that  defendant 
in  error  and  the  operator  of  the  elevator 
were  feUow  servants  under  the  first  branch 
of  the  rule.  They  were  not  co-operating  with 
each  oUj^r  in  any  particular  work.  They 
were  in  different  departments  and  under 
different  superiors.  The  fact  that  one  op> 
era  ted  the  elevator  upon  which  the  other 
rode  in  the  discharge  of  her  duties  did  not 
bring  them  into  co-pperatlon  wlUi  each  other 
In  the  performance  of  the  duties  of  either. 
Nor  do  we  think  that  the  fact  tiiat  defend- 
ant In  error  frequently  rode  np  and  down 
on  Uie  elevator  which  Le  Boy  Williams  was 
operating  can  be  said  to  have  brought  them 
into  such  assodatton  with  each  other  In  the 
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discharge  of  their  duties  that  they  might 
reasonably  exerdse  an  inflnenoe  over  each 
other  promotive  of  care.  The  duties  of  these 
two  employes  were  so  totally  different  that 
neither  could  be  supposed  to  know  whether 
the  other  was  exercMng  proper  care  In  the 
discharge  of  his  duties.  The  maid  of  the 
toilet  room  would  not  be  sup[>osed  to  be  able 
to  counsel  and  advise  the  operator  of  an 
elevator  as  to  the  safest  mode  of  managing 
the  machine,  or  to  exercise  any  Inflnenee  over 
him  promotive  of  care,  unless  she  bad  such 
knowledge  of  the  proper  manner  of  operating 
an  elevator  as  to  determine  when  it  was  prop- 
erly run  and  when  It  was  not  Where  two 
servants  are  brought  together  in  direct  co- 
operation In  the  performance  of  a  particular, 
work,  they  have  an  opportunity,  and,  being 
engaged  in  the  same  line  of  work,  they  have 
the  power  and  ability,  to  exercise  an  infln- 
enoe over  each  other  promotive  of  proper 
caution,  and  where  th^  aie  engaged  In  dif- 
ferent lines  of  employment  and  their  nmal 
duties  bring  them  into  habitual  association, 
the  association  must  be  sufficiently  personal 
to  furnish  the  same  opportunity  and  power 
to  exercise  an  influence  upon  each  other  pro- 
motive of  proper  caatlon.  Bennett  t.  Chi- 
cago Ottf  Ballway  Oo.«  rapra.  We  do  not 
think  that  defendant  In  error  and  the  op- 
erator of  die  elevator  were,  aa  a  matter  of 
law,  ffeilow  Bwvants.** 

As  to  the  other  matter  urged  upon  rehear- 
ing, the  Judgment  sbonld  be  reversed  tor  the 
leaBona  stated  in  the  original  opinion. 

The  cause  will  be  remanded,  with  direc- 
tions to  the  court  below  to  grant  a  new  trlaL 

BURNBTT.  3.  (dissenting).  It  is  contend- 
ed that  the  former  opinion  was  errone- 
ous in  holding:  First,  that  the  relaiion  of  the 
defendant  to  the  deceased  was  that  of  em- 
ployer and  employiS;  and,  second,  that  the  de- 
cefliaed  and  the  operator  of  the  elevator  in 
which  she  lost  her  life  were  fellow  servants. 

Turning  to  the  complaint,  the  foundation 
of  plalntUTa  action,  we  find  in  the  words  of 
that  pleading  that  the  "elevator  was  used  by 
the  general  public  and  the  employte  ottbe  de- 
fiendant  In  going  to  and  from  said  place  of 
bnatnesa,  in  paaalng  from  the  first  floor  of 
said  building  to  the  fourth  floor  thereof 
which  fourth  floor  was  occulted  by  said 
dflc  ADonthly  Company  as  aforesaid."  This 
allegation  flxes  the  devator  and  ita  operation 
as  an  arolianoe  or  adjunct  of  the  defendant's 
general  business— a  part  of  Its  plant  We 
next  discover,  quoting  firom  tibe  complaint: 
"That  on  the  2d  day  of  September,  191^ 
Mabel  Putnam  was  employed  by  the  defend- 
ant in  its  office  on  the  fourth  floor  of  said 
building,  and,  in  order  to  reach  her  work  as 
such  employft  was  comi>eUed  to  tate  and  use 
said  ^vator  in  going  from  the  flrst  floor  of 
said  building  to  the  finirth  floor  thereof,  and 
that  on  said  day,  while  going  to  her  work  as 
such  employe,  she  altered  said  elevator  on 
the  flrst  floor  of  said  bnlldiBg.*'  These  alle- 


gations fix  the  diaraeta  and  capacity  of  Hie 
decedent  at  the  time  ttie  accident  happoud. 
She  was  ^ther  emplt^ed  or  she  was  not  em- 
ployed by  the  defendant  when  the  fatal  acci- 
dent occurred.  The  complaint  says  she  ms 
employed,  and  this  is  not  traversed.  TMs 
court  has  no  right  to  deny  it,  or  to  consider 
it  amended  on  appeal,  so  as  to  Aange  fbt 
decedent  from  an  employfi  to  a  pasaoiger 
nolens  volens.  Then,  too,  as  a  matter  of  fact, 
what  caused  her  to  use  the  levator?  Mhnl- 
feetly,  under  the  allegations  of  the  complabt 
and  Uie  testimony  as  well,  it  was  the  com- 
pulsion of  her  employment,  an  Incident  of  her 
service.  Had  it  not  been  that  she  was  an 
employ^  of  the  defendant,  occupying  that  re- 
lation and  none  other,  she  would  not  have 
been  In  the  elevator.  Her  going  into  the  ele- 
vator on  the  defendant's  premises  was  as 
much  the  act  of  an  employ^  as  entering  flie 
door  of  the  office  and  taking  her  seat  upon  a 
chair  provided  tor  her  nee.  All  alike  are  eon- 
venlences  and  appliances  helpful  in  the  opet- 
ation  of  the  general  business  of  the  defend- 
ant It  is  not  meet  that  we  should  make  a 
better  case  for  those  who  would' profit  by  the 
death  of  the  unfortunate  girl  than  they  hare 
made  for  themselves  on  the  pleadings. 

It  Is  argued  that  because  the  acddent  hap- 
pened 10  mlnntes  before  the  usaal  time  tn 
beginning  her  active  duties  the  decedent  was 
not  an  employ^  It  is  said  that,  nntil  she  ac- 
tually began  her  dally  round  as  stenographer, 
her  time  was  her  own,  so  that  she  was  not 
until  then  In  the  service  of  the  defend&nt 
This  statement  is  not  entirely  borne  out  by 
the  bill  of  exceptions.  That  documoit  s&rs 
that  the  te^imony  tended  to  prove  "that 
Mabel  Putnam,  on  September  2,  1910,  at  the 
time  of  the  accident  resulting  in  her  death, 
was  a  stenographs  In  the  employ  of  the 
defendant  and  receiving  a  salary  of  $35  per 
month."  She  was  employed  by  the  month 
and  not  by  the  hour.  Her  status  as  employ^ 
or  passenger  is  not  determined  by  the  Btroke 
of  tlie  clock.  It  cannot  be  said  reasonabl; 
that  she  was  a  passenger  or  employ^  accord- 
ing to  whether  she  was  eariy  or  late  in  ar- 
riving at  the  office  where  she  worked. 

A  single  authority,  that  of  Thompson  v. 
Northern  Hotel  Co.,  266  IIL  77.  90  N.  B.  878, 
la  quoted  to  sustain  the  contention  that  her 
time  was  her  own  at  the  momoit  of  Oie  aod- 
6eat,  making  her  a  passenger  and  not  an  m- 
ployA.  In  that  case  the  plainUfl  was  an  m- 
Xdoyfi  of  a  hot^  company  in  one  of  ttie  ladles' 
toilet  rooms.  Her  duties  required  her  to  make 
several  dally  trips  in  the  elevator  ttf  the 
hoteL  She  was  injured  by  the  negUgrace  of 
the  devatrar  boy  in  starting  the  elevator  be- 
fore she  had  time  to  eiater  the  samb  Without 
a  single  precedat  dted  to  sustain  the  ophi- 
ion,  with  two  Justices  dlsaentliVt  the  court  in 
that  case  finally  adopted  the  "departmeat" 
theory  of  fellow  servant  and  held  Oat  the 
plaintiff  was  not  a  fellow  servant  of  the  ele- 
vator boy,  ignoring  the  much  better  reason- 
ing of  the  case  hr  the  aame  conxt  In  WalA  v. 
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Cnllen,  235  IIL  91,  85  N.  B.  223,  IS  iU  R.  A. 
(N.  -S.)  911.   In  the  latter  ^iise  the  decedent 
was  a  waitress  In  a  hotel,  and  after  her  work 
was  done  had  gone  for  a  walk.  Betumlng 
to  her  room  she  took  the  elevator  and  was 
injured  by  the  negligence  of  the  operator. 
Upon  mature  deliberation,  on  a  second  appeal 
of  Uie  case,  the  Supreme  Court  of  Illinois 
held  tbat  she  was  a  fellow  servant  with  the 
operator  of  the  elevator,  and  on  that  account 
could  not  recover,  although  the  injury  occur- 
red after  the  regular  hours  of  her  daily  labor. 
The  court  said:  **Ber  goine  out  of  the  hotel 
(or  a  walk  was  not  Inconsistent  with  the  re- 
lation of  master  and  servant  existing  between 
her  and  the  d^endant,  and  was  in  accord- 
ance with  the  ordinary  and  usual  custom  of 
house  servants  when  not  actually  engaged  in 
their  duties.  If  a  servant  by  going  from  her 
room  to  the  street  and  returning  again  to  her 
room  creates  a  new  and  independent  relation, 
an  employer  who  would  permit  a  servant  to 
ride  with  him  when  not  actually  «igaged  in 
work  would  be  transformed  into  a  carrier  of 
passengers,  and  a  former  who  would  carry 
his  form  hand  to  town  after  the  work  of  the 
day  was  done  would  he  engaged  in  the  same 
bnstneas  as  a  railioad  company.  The  plain- 
tut  was  retoming  to  her  room  for  the  pur- 
pose of  resnmliig  her  work  in  the  morning, 
and  there  was  no  evidence  under  which  she 
could  be  held  to  be  a  passenger  1^  bdng  in 
the  elevator.  We  cannot  ap^ove  tbe  view  of 
the  trial  ooort  as  to  Uie  law  Oat  if  an  em- 
ployer permits  a  servant  to  go  from  her  room 
to  the  street  and  back  a  new  relaticm  arises 
with  new  obUgatlmis  and  duties,  and  the 
servant  becomes  freed  from  assumption  at 
risk  and  all  oflier  obligations  of  a  servant" 
The  opinion  Is  well  reasoned  and  well  sus- 
tained by  flie  authorities  quoted.  Tbe  drcnit 
court  ened  when  It  imposed  wKm  the  defend- 
ant that  high  degree  of  care,  amoontlng  w6ll- 
nigh  to  insaranc^  xeqnited  of  a  common  car^ 
rler  few  Its  passengers,  but  not  doe  to  Its 
employta. 

Tnmlng  again  to  the  complaint,  we  learn 
that  the  elevator  **was»  at  the  time,  being 
operated  by  the  regular  elevator  operator  In 
the  empli^  of  Hie  defendant"  ■  We  discover, 
also,  by  its  langnage,  tbat  "while  In  the  act 
of  passing  oat  of  said  elevator  as  aforesaid, 
the  said  elevator  <q>erator  so  unsklUfnUy,  neg- 
ligently, and  carelessly  manipulated,  bandied, 
and  operated  said  elevator  that  the  same,  sud- 
dady  and  without  warning  to  the  said  Mabel 
Putnam,  began  to  descend  very  rapidly,  and 
continued  so  to  descend  until  it  reaped  a 
ptAnt  between  the  third  and  second  floors  of 
said  building,  and  the  said  Ifobel  Pntnam 
was  thereby  caught  between  said  elevator  and 
the  floor  of  the  third  and  the  ceiling  of  the 
seccMid  floor,  and  greatly  wounded,  crushed, 
and  maivled,  from  tbe  effects  of  which  she 
immediately  died;  that  the  death  of  the  said 
Mabel  Putnam  was  caused  by  the  descent  of 
Mid  elevator,  as  aforesaid,  and  by  reason  of 
tbe  earless,  negligent,  and  nnaUUfal  manner 


in  whl<di  the  same  was  run,  (iterated,  and 
manipulated  by  said  elevatOT  operator,  and 
without  any  fault  or  n^Ellgence  of  the  said 
Bfabel  Putnam." 

It  is  not  charged  that  the  elevator  was  in 
any  way  out  of  repair  or  unfit  for  the  pur- 
pose for  which  it  was  designed;  neither  is  It 
intimated  in  the  complaint  or  elsewhere  tbat 
the  defendant  was  negligent  In  the  selection 
and  employment  of  the  operator.  The  sole 
cause  of  conq>laint  Is  the  individual  negli- 
gence of  the  operator  ^^miH*'A  Construing 
the  pleadings  more  strongly  against  tbe 
pleader,  and  presnming,  as  we  must,  that  the 
defendant  performed  its  doty  in  providing  a 
safe  elevator  and  in  selecting  a  competent 
operator,  tbe  rule  announced  in  Johnson  v. 
Portland  Stone  Co.,  40  Or.  436,  440,  67  Pac. 
1013,  68  Paa  425,  applies  to  this  casa  There 
it  is  thus  stated:  "But  when  the  master  has 
provided  for  the  servant  a  reasonably  safe 
place  in  which  to  work  he  is  not  ree^nslble 
because  it  Is  afterwards  made  dangerous  by 
the  carelessness  or  n^llgence  of  a  coservont 
or  employe,  while  in  the  discharge  of  duties 
pertaining  to  a  mere  operative^  even  though 
he  be  the  superintendent  or  foreman  In 
charge  of  the  work." 

Following  Mast  v.  Kern,  34  Or.  247,  54  Pac. 
950,  75  Am.  St  Bep.  580,  MUler  v.  Southern 
Pac.  Co.,  20  Or.  286,  26  Pac.  70,  and  other 
precedents  well  established  in  this  state,  tbe 
decedent  and  tbe  operator  were  clearly  fellow 
servants,  being  employed,  under  the  control 
of,  and  paid  by  the  same  person,  an^  engaged 
in  the  vork  of  th^  principal.  True  ^ugh, 
as  stated  In  the  niustratlott  made  by  Mr. 
Chief  Justice  McBrldey  a  stenographer  on- 
ph^ed  by  the  Bonthem  Padflc  Gonyuuiy  in 
San  Francisco  la  not  a  fellow  servant  en- 
ga^ied  In.  tbe  same  commtm  employment  with 
the  janitor  of  the  office  of  the  same  company 
In  Portland;  but  ttiatis  not  this  case.  Tbxxe 
the  two.employte  have  no  oM>ortanlty  to  ob< 
serve  each  other  or  to  report  or  avoid  eadi 
other's  d^inquenctea.  Neither  tiielx  gMngs 
and  comings,  nor  the  discharge  of  their  du- 
ties, bring  them  Into  contact  with  each  other, 
and  the  possibility  of  elthw  of  them  affecting 
the  other  in  any  way  Is  so  very  remote  that 
neither  can  be  supposed  to  have  contracted 
for  employment  with  reference  to  it  It  Is  a 
far  cry  from  a  great  railway  corporation 
whose  operations  span  a  continent  to  a  little 
publishing  house  in  an  upper  story  whose 
employes  are  thrown  together  several  times 
a  day  by  the  conditions  of  th^  service. 
Here,  the  decedent  was  employed  in  the 
same  building,  in  the  same  enterprise,  under 
a  common  employer,  and  came  in  dally  con- 
tact with  the  operator  in  going  to  and  from 
her  work.  Entering  the  building,  using  the 
levator,  and  going  thence  into  her  office 
were  Inddents  inseparable  from  her  employ- 
ment She  had  almost  constant  opportunity 
to  observe  whether  or  not  the  operator  was 
careless  in  the  management  of  the  elevator. 
It  is  not  necessary  to  place  her  In  the  cate- 
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gory  of  fellow  serraDt  that  she  did  Dot  know 
the  Intricacies  of  the  elevator's  machinery. 
The  condition  of  the  machinery  Is  not  tn- 
rolved  In  the  pleadings,  and  the  testimony 
shows  that  it  was  In  perfect  order  except 
a  blown-ont  fuse,  caqsed  by  the  contact  of 
th&  body  of  the  deceased.  It  would  require 
only  common  observation  to  determine  wheth- 
er the  operator  was  In  the  habit  of  rtmning 
the  elevator  too  rapidly,  or  being  unable 
to  stop  It  at  the  proper  place,  or  of  starting 
It  either  up  or  Aown  without  giving  a  rea- 
sonable opportunity  to  persons  to  leave  the 
elevator  or  enter  It.  Any  intelligent  woman 
using  the  elevator  at  all  would  know  that  she 
was  liable  to  be  Injured  by  the  negligence 
of  the '  operator,  and  mast  be  presumed  to 
have  contracted  with  reference  to  and  as- 
sumed the  risk  Involved. 

As  to  what  Is  common  employment  so  as  to 
make  out  the  relation  of  fellow  servant,  the 
following  precedents  are  dted  in  addition  to 
those  mentioned  in  the  original  opinion,  130 
Pac.  988.  The  rule  Is  thus  stated  in  Shearm. 
&  Redfield  on  Negligence  (6th  Ed.)  S  236: 
"Under  the  generally  prevailing  rule  fellow 
servants  are  engaged  In  a  common  employ- 
ment when  each  of  them  Is  occupied  in  serv- 
ice of  such  a  kind  that  all  the  others,  in  the 
exercise  of  ordinary  sagacity,  ought  to  be 
able  to  foresee,  when  accepting  their  employ- 
ment, that  his  negl^ence  would  probably  ex- 
pose them  to  the  risk  of  Injury."  This  Is 
quoted  with  approval  In  Knlceley  v,  W.  Va. 
M.  R,  Co.,  64  W.  Va.  278,  61  S.  E.  811,  17  L. 
R.  A.  (N.  8.)  370,  a  case  where  the  plalntlfr 
was  injured  while  unloading  lumber  from  a 
car,  on  account  of  the  switching  crew  of  the 
defendant  running  a  train  of  cars  against  the 
one  upon  which  the  plalntlft  was  at  work. 

In  Brush  Electric  L.  &  P.  Co.  r.  Wells, 
110  6a.  192,  35  S.  a  365,  a  lineman  in  the 
employ  of  the  defendant.  In  the  performance 
of  his  duty,  climbed  one  of  the  poles  to 
repair  or  change  the  wires  strung  there. 
While  he  was  thus  engaged,  an  engineer  in 
a  distant  power  bouse  turned  on  the  current, 
causing  the  death  of  the  lineman.  It  was 
held  that  t&ey  were  fellow  servants,  although 
they  were  employed  In  different  depart- 
ments, and  so  far  removed  from  each  other 
that  neither  could  in  any  degree  control 
or  influence  the  conduct  of  the  other. 

In  Zilver  v.  Robert  Graves  Co.,  106  App. 
Dlv.  582,  94  N.  T.  Supp.  714.  the  plaintiff  was 
a  clerk  In  the  office  of  the  defendant,  employ- 
ed In  stamping  and  directing  mall.  Accord- 
ing to  the  complaint  there,  he  left  the  office 
at  night,  having  extinguished  the  lights,  as 
he  had  been  directed  by  another  employ^, 
and  approached  the  elevator,  the  door  of 
which  had  been  negligently  left  open  by 
the  operator.  The  plaintiff  fell  down  the 
shaft  and  received  the  Injuries  complained 
of,  but  the  court  held  that  the  negligence 
of  the  operator  was  the  negligence  of  a  fel- 
low servant,  entailing  no  liability  upon  the 
defendanb 


In  Fouquet  t.  BaHroad  Co.,  68  Iflac;  Bi^. 
121,  103  N.  Y.  Supp.  1105,  the  plaintiff  was 
an  employ^  In  the  architectural  office  of  the 
defendant  in  the  building  occuided  by  the 
latter  for  d^ot  and  office  purposes.  The 
elevator  operator  was  employed  by  the  su- 
perintendent of  the  building.  The  plahitlff 
was  injured  by  the  management  of  the  ele- 
vator due  to  the  negligence  of  the  operator. 
The  court  held  that  the  plalntlfr  and  operat- 
or were  fellow  servanta,  and  this  case  was 
affirmed  on  appeal  (s.  c.,  123  App.  Dlv.  804, 
108  N.  T.  Supp.  525).  The  court  said:  "An 
elevator  is  now  considered  an  essential  la 
an  office  building,  indeed,  in  any  high  stmc- 
ture;  and  defendant.  In  providing  elevator 
service,  was  bnt  facilitating  and  expedltlDg 
Its  business  in  making  the  various  office 
In  the  bolldlng  easy  of  access  to  those  of 
the  general  public  having  business  In  any  of 
Its  offices,  as  well  as  to  the  employ^  there- 
in employed,  all  of  which  having  more  or 
less  directly  to  do  with  its  general  purpose, 
its  railroad.  •  *  •  It  is  true  that  the 
operation  of  the  elevator  here  in  guestton 
had  In  itself  no  bearing  on  or  relation  to 
the  operation  of  trains  or  the  work  of  the 
surveying  and  architectural  offices  of  the  de- 
fendant; but  it  had  to  do  with  making  easy 
of  access  the  various  offices  of  the  defendaat 
by  those  having  business  relations  with  that 
'complex  organism,'  the  defendant's  railroad, 
and  plaintiff  has  made  no  claim  that  the 
operator  of  the  elevator  was  Incompetent  for 
the  performance  of  his  employment  That 
the  employ^  of  a  common  master  are  work- 
ing at  different  trades,  at  various  kinds  of 
work,  in  different  branches  and  departments, 
and  whether  In  skilled  or  unskilled  labor, 
does  not  change  the  rule  as  to  the  master's 
nonliability  to  an  employ^  for  the  negligence 
of  coservants,  If  the  master  be  himself  free 
from  concurring  negligence"  (dtlng  nume^ 
ons  authorities).  The  court  farther  says: 
"Here  the  elevator  man.  In  operating  the 
elevator  at  the  time  of  the  Injury  to  plaintiff, 
was  performing  the  detail  of  the  work  of  an 
employe,  and  was  not  the  alt^  ego  of  the 
common  master.  He  was  not  doing  the  mas- 
ter's duty,  and  my  conclusion  Is  that  he  and 
the  plaintiff  were  fellow  servants,  and  that 
the  defendant  Is  not  liable  to  the  plaintiff  for 
the  negligence  of  the  operator.  There  is 
nothing  In  the  contention  tliat  plaintiff,  not 
having  reached  the  particular  office  and  room 
In  which  he  put  in  his  service  or  time,  was 
not  In  the  employment  of  the  defendant 
The  place  of  his  employment  was  the  build- 
ing, the  Grand  Central  Station,  and  he  was 
in  the  employ  of  the  master  from  the  time 
he  reached  the  place  of  employment  He 
was  employed  and  paid  by  the  month,  and  at 
the  time  on  his  way  to  his  particular  room 
or  office." 

To  like  effect  Is  the  case  of  Spees  v. 
Boggs,  198  Pa.  112,  47  AtL  876,  62  L.  B.  A. 
933,  82  Am.  St  Rep.  792.  Th«re  the  operator 
of  the  elevator  In  a  dry  sooda  eatabUabment 
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was  beld  to  be  a  fellow  Bervant  to  a  lalloress 
lu  another  department  of  tbe  same  business, 
who  haUtnaUy  used  the  elevator  in  going  to 
and  from  her  pl^ce  of  work. 

Another  elevator  case  Is  Miller  v.  Centra- 
lia  Palp  &  Water  Power  Co.,  134  Wis.  SXQ, 
113  N.  W.  954,  13  L.  R.  A.  (N.  S.)  742,  where 
tbe  plaintiff  fell  down  an  elevator  shaft 
whidi  was  not  sufficiently  lighted  at  that  mo- 
ment, owing  to  the  fact  that  an  electridan  In 
charge  of  the  electric  lights,  working  In  an- 
other department  of  the  business,  had  turned 
them  off.  They  were  held  to  be  fellow  serv- 
ants, exonerating  the  defendant  from  lia- 
bility In  the  absence  of  any  allegation  show- 
ing that  it  had  not  used  ordinary  diligence  in 
providing  a  safe  place  in  which  to  work,  safe 
appliances,  and  the  like. 

In  McAndrewB  t.  Boms,  89  N.  J.  Law, 
117.  IIA.  the  rule  is  thns  stated:  "Common 
em^oyment  la  service  of  such  kind  that,  in 
the  exercise  of  ordinary  sagacity,  all  who  en- 
gage in  it  may  be  able  to  foresee,  when  ac- 
cepting it,  that  through  the  negligence  of  fel- 
low servants  it  may  probably  expose  them  to 
injury.  The  erround  on  which  rests  the  ex- 
onptlon  of  tbe  master  from  liability  to  the 
servant  for  negligence  of  a  fellow  servant, 
engaged  In  a  common  employment,  is  that  the 
servant  Is  presumed  to  contract  In  reference 
to  the  risk  Incurred." 

Again,  in  Donn^y  v.  Cndahy  Pat^g  Co., 
68  Kan.  653,  75  Pac:  1017,  the  role  is  thus 
stated:  "Whenever  eoemploye^  under  the 
control  of  one  master,  are  engaged  in  the 
discharge  of  duties  directed  to  one  common 
end,  such  duties  being  so  closely  related  that 
each  employe  must  know  he  is  exposed  to 
the  risk  of  being  injured  by  tbe  n^llgence  of 
another,  they  are  fellow  serrants,  and  each 
assomes  the  risk  to  which  he  is  thus  ex- 
posed." 

To  the  same  ^ect  is  Jock  t.  Colmnbla, 
etc,  R.  Co.,  63  Wash.  437, 102  Fac  40B,  where 
tbe  relation  of  fellow  eervimt  was  deduced 
by  Mr.  Justice  Dunbar  from  the  fact  that  Qw 
plaintiff  bad  tbe  opportunity  to  obserre  the 
manner  in  which  the  other  employ^  of  the 
defendant  performed  his  dntlea 

Wilson  T.  Hudson  River  Water  Power  & 
Paper  Co^  71  Hun,  202,  24  N.  T.  Supp.  1072, 
is  a  case  where  a  laborer  fbr  a  papor  manu- 
facturing company  was  killed  by  machinery 
set  in  motion  by  a  dtiemlst  in  the  oDt^loy  of 
the  company.  The  court  held  them  to  be  fel- 
low aervanta,  and  ao  exempted  ttie  employer 
from  UabUity  for  the  injury. 

In  Pawling  t.  Hoaklns,  132  Pa.  617, 19  AtL 
301. 10  Am.  St  Rep.  817.  It  was  held  that  the 
engineer  in  Chaige  of  an  engine  which  fur^ 
Dished  tbe  power  for  a  atatJonery  manufiui- 
tory  is  a  ftilow  servant  of  tbe  foreman  of  the 
composing  room  of  the  same,  and  the  latter 
cannot  recover  damages  for  an  Injury  occa- 
sioned by  the  ne^igence  of  the  engineer. 

In  mtchen  Bros.  Hotel  Go.  r.  Dixon.  71 
Neb.  296,  98  N.  W.  816,  It  was  held  that  a 
bell  boy  In  a  hotel,  a  part  of  wboae  duties 


m 

consists  in  showing  guests  to  their  rooms, 
using  the  elevator  for  that  purpose,  and  the 
elevator  boy  In  chaise  of  the  elevator,  both 
being  employed  and  subject  to  the  directions 
of  the  same  master,  are  fellow  servants. 

In  Wolcott  V.  Studebaker  (C.  C.)  34  Fed.  12, 
the  plaintiff  was  on  his  way  to  his  work  In 
an  upper  story  of  the  defendant's  building, 
using  the  elevator  installed  in  the  building 
for  that  purpose.  He  was  injured  by  the 
negligence  of  the  engineer,  furnishing  the 
motive  power  for  the  elevator,  and  that  of 
the  elevator  boy.  It  was  held  that  they  were 
fellow  servants;  and  this  doctrine  Is  borne 
out  by  a  note  appended  to  the  end  of  the 
case. 

In  the  case  of  Strlngham  v.  Stewart,  27 
Hun,  662;  Id.,  100  N.  Y.  617,  3  N.  E.  676;  Id., 
Ill  N.  Y.  188,  18  N.  E.  870,  1  L.  R.  A.  483,  an 
engineer  running  an  elevator  In  a  farm  ware- 
house was  held  to  be  a  fellow  servant  with 
the  laborer  Injured  by  the  negligent  opera- 
tion of  that  contrivance  by  the  engineer. 

In  Mann  v.  O'Sullivan,  126  GaL  61,  68  Pac. 
375, 77  Am.  St  R^  14%  the  ^vator  man  and 
a  carpestOT  engaged  in  Intiodng  the  elevator 
shaft,  who  was  injured  by  tbe  negligence  of 
the  operator,  were  beld  to  be  fellow  servants. 
Among  other  things,  the  court  there  says, 
after  stating  the  rale  given  by  Shearman 
and  Redfleld,  sumra,  aa  beli^  as  ft,voEable  to 
the  servant  as  can  be  found  in  any  standard 
work:  "Testing  tUa  case  by  tbe  forgoing 
rule,  the  conclualon  ia  irreslatlble  that  plain- 
tiff, who  was  employed  to  repair  tbe  elevator 
shaft,  and  Caney,  the  man  who  was  emphv- 
ed  to  (verate  the  elevatcw,  were  aervanta  of 
defendant,  engaged  In  a  common  employ- 
ment or,  as  our  statute  has  it  engaged  'in 
tbe  same  general  buslnesa.* " 

In  Schwittd  V.  Florlston,  6  GaL  App.  107, 
80  Pac.  1066i  flie  plaintirB  intestate  was 
employed  in  a  clerical  d^urtment  of  a  paper 
milL  The  company  defendant  had  a  awittdi 
from  the  main  line  of  a  railroad  running  to 
tte  mill,  and  owned  cars  which  it  operated 
on  that  switch  in  tbe  prosecution  of  its  busi- 
ness. Owing  to  mismanagement  of  tbe  cars 
by  the  man  in  charge  of  them;,  the  decedent 
met  his  death  while  going  on  an  errand  for 
the  defendant  and  tbe  court  beld  that  he  was 
a  fellow  servant  with  tbe  man  in  charge  of 
the  cars,  and  exonerated  the  defendant  from 
UabiUty  on  that  account 

In  Ran^  V.  Oarbutt,  112  Oa.  288,  87  S.  E. 
360^  tbe  plalntUf  was  Injured  by  mismanage- 
ment of  a  log^g  train  on  which  he  was  rid- 
ing to  his  work.  It  was  beld  that  be  was  tbe 
fellow  servant  of  the  engineer,  and  could  not 
recover  from  tbe  defendant 

In  Qeor^  Coal,  etc.,  Co.  v.  Bradford,  131 
Gft.  289,  62  S.  B.  193,  127  Am.  St  Rep.  228, 
the  plaintiff  was  a  teamster  engaged  to  as- 
sist in  hauling  a  boiler  from  tbe  defendant's 
furnace  to  ite  coal  mines  aome  miles  distant. 
He  was  injured  by  tiie  negligence  of  tba  train 
crew  In  (diarge  of  some  cars  belonging  to  tbe 
defendant  in  the  yard  where  he  was  about  to 
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engage  In  hauling  th»  boiler.  It  was  held 
that  the  plaintiff  was  a  fellow  serrant  with 
tto  train  crew^  and  could  not  recover. 

In  Adams  r.  Iron  Caiffi  Co.,  78  Mich.  271, 
44  N.  W.  270,  IB  Am.  St  BfiV;  441,  the  plain- 
tiff was  an  Inside  founder  in  a  blast  foxnace 
belonging  to  the  defendant  The  court  there 
held  that  the  p]f«<nt<T  was  not  out  of  the  em- 
ploy ctf  the  defendant  so  long  as  he  remained 
on  its  iffemises,  and  that  hems  a  fellow  serr- 
ant  with  the  engineer  running  cars  to  and 
from  the  furnace  of  the  defendant,  thus  as- 
suming the  risk  of  the  engineo'B  n^Ugence 
b7  which  he  was  injured. 

In  Roland  t.  Tift,  181  Ga.  688,  68  8.  B. 
188, 20  U  R.  A.  (N.  S.)  8S4,  the  woodcutter  in 
the  emv3oy  of  a  sawmUl  owner  who  operated 
a  logging  iralln»d  was  hurt  by  the  nci^igaice 
of  the  train  crew  while  bdng  carried  to  bis 
work.  Held,  that  he  was  a  fellow  serrant 
with  the  crew,  and  could  not  recover  from  the 
defendant 

In  Baltimore  &  Ohio  R.  R.  Co.  t.  Baugh, 
140  n.  B.  368.  884, 13  Sup;  Ct  914,  820  (87  L 
Ed.  77^,  the  court,  speaking  by  Mr.  Justice 
Brewer,  lays:  "Prima  fade^  all  who  enter 
into  Qie  employ  of  a  singte  master  are  en- 
gaged in  a  common  eervice,  and  are  fellow 
^  servants,  and  some  otha  line  of  demarcation 
'Uuu  that  of  control  must  exist  to  desdxiy 
the  relation  of  fellow  servants.  All  enter  In- 
to the  service  of  the  same  master,  to  further 
his  Interests  in  the  one  mtoiwise;  eadk 
knows  when  entering  into  that  service  that 
there  Is  some  risk  of  Injury  through  the  neg- 
llgmce  of  oOuit  employte,  and  that  risk, 
which  he  knows  exists,  he  assumes  in  enter- 
ing into  the  enqdoyment  •  *  •  'Having 
been  engaged  for  the  pexformanee  of  specified 
services,  he  takes  upon  himself  the  ordinary 
risks  incident  thereto.  As  a  ctmBenTKoee,  if 
he  suffers  by  exposure  to  them,  be  cannot  re- 
twer  compensation  fran  his  employer.  The 
«bvlons  reason  fbr  this  exemption  Is  that  he 
oas.  Or,  in  law  is  supposed  to  have,  ^m  In 
contemplation  when  be  engages  in  the  service, 
and  that  his  con^wnsatlon  is  arranged  ac- 
cordingly. He  caimot  In  reason,  complain  if 
he  suffers  from  a  risk  which  he  has  volun- 
tarily assumed,  ai^for  the  assumption  of 
whicih  he  Is  psid.'  But  the  danger  from  the  neg- 
ligence of  one  specially  in  charge  of  the  ^ir- 
tlcttlar  woft  Is  as  obvloua  and  as  great  as 
from  that  ot  those  who  are  simply  coworkers 
with  him  in  it  Badi  is,  equally  with  the 
other,  an  ordinary  risk  of  the  employment" 
In  Beutler  v.  Grand  Trunk,  etc,  Co.,  224 
n.  S.  85,  82  Sup.  Gt  402,  66  L.  Bd.  679.  the 
plaintiff  was  an  employe  of  a  railroad  com- 
pany engaged  In  woiic  in  the  repair  yard.  A 
switching  crew  ran  a  car  needing  repair  from 
the  general  traclEs  Into  the  repair  yard,  and 
by  their  n^tligence  killed  the  decedent  The 
court  speaking  by  Mr.  Justice  Holmes,  said: 
"No  testimony  can  shake  the  obvious  fact 
that  the  diaracter  of  their  respective  occn- 
pathms  brought  the  people  engaged  in  them 
into  necessary  and  ftequeat  contact  although 


they  may  have  had  no  personal  retattons. 
Bvery  time  that  a  car  was  to  be  repsired  It 
had  to  be  swllxfaed  into  the  r^ialr  yard. 
There  Is  no  room  for  the  excepti(m  to  tbe 
rule  that  exists  where  the  negligaice  con- 
sists in  the  undisclosed  failure  to  famish 
a  BSfe  place  to  woA  in,  an  excq^tlon  that 
perhaps  has  been  pushed  to  an  extreme  In 
the  effort  to  limit  the  rul&'* 

In  McCasty  v.  Rood  Hotd  Co.,  144  Ha  S87, 
46  S.  W.  172,  an  engineer  in  the  emid<7  of  a 
hotel  company  was  injured  by  the  carelew- 
ness  of  the  elevator  b(qr  in  moving  tAe  dera- 
tor  while  the  plaintiff  was  repairing  the  is- 
nundator  wires,  and  it  was  held  that  they 
were  fdlow  servants,  exempting  the  defend- 
ant from  liatdUty. 

Again,  in  N.  P.  R.  R.  Go.  V.  HamUy,  IM 
U.  S.  849. 14  Supi  Ot  988.  88  U  Ed.  1008^  a 
laborer  repairli^  a  trat^  was  held  to  be  a 
fdlow  servant  with  the  ^g'*»w^'  and  con- 
ductor of  a  passmger  train  by  ^ildi  tbe 
plaintiff  was  Injured.  The  court  there  add: 
"As  a  laborer  upon  a  railroad  track,  either  la 
Hwltclilng  trains  or  repairing  the  trad:,  Is 
constantly  exposed  to  the  danger  of  passing 
trains,  and  bound  to  look  out  for  them,  B117 
negligence  in  the  management  of  such  trains 
Is  a  risk  which  may  or  should  be  contemplat- 
ed by  him  In  entering  upon  the  service  of  tbe 
company.  This  Is  probably  the  most  satisfac- 
tory test  of  liability.  If  the  departments  of 
the  two  servanta  are  so  far  separated  from 
each  other  that  the  possibility  of  coming  In 
contact  and  hence  of  incurring  danger  from 
the  n^llgeut  performance  of  the  duties  of 
such  other  department  could  not  be  said  to 
be  within  the  contemplation  of  the  person 
injured,  the  doctrine  of  fdlow  servant  should 
not  apply." 

In  Norfolk  &  Western  R.  R.  Co.  v.  Nn<^ols, 
91  Ta.  193,  21  S.  O.  342,  It  Is  laid  down  that 
"a  person  entering  the  service  of  anotbo; 
assumes  all  risks  naturally  Incident  to  tiiat 
employment  Including  the  danger  of  tt^ras 
by  the  fSnlt  or  negligence  of  a  fdlow  serr- 
ant."  It  Is  said  there  that  "tbe  UabUity  does 
not  depend  upon  the  fact  that  the  servant  In- 
jured may  be  In  a  different  d^rtment  U 
the  service  from  the  wrongdoer." 

The  exception  to  the  gmeral  rule  is  made 
to  depood  upon  the  test  of  whether  the  de- 
partmtfits  are  so  tu  Beptxa.teA  from  esdi 
othw  as  to  exclude  the  pvobabili^  of  contact 
and  of  danger  from  the  negligent  performaooe 
of  their  duties  by  employee  of  the  different 
departments.  If  they  are  so  separated,  then 
the  servant  is  not  to  be  deemed  to  have  con- 
tracted with  reference  to  the  negjlgciit  per- 
formance of  ttie  duties  of  his  fdlow  mmat 
In  such  other  dflvsrtment  Beccombe  v.  De* 
tnUt  Blee;  By.,  188  Mich.  177,  9ft  N.  W.  747; 
Ken^lck-Bammond  Go.  v.  Rohr,  77  Ark.  290, 
91  S.  W.  179;  Bier  v.  B;  B.  Co..  132  Ind.  78, 
31  N.  EL  471 ;  B.  R.  Go.  v.  Triplett  64  Arfc. 
289,  15  8.  W.  831.  16  S.  W.  266,  11  B.  A. 
778 :  Quincy  Mining  Co.  T.  Kitts,  42  lOcta. 
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M,  3  N.  W.  240;  Valtes  t.  O.  ft  M.  By.  Co.. 
S5  IlL  600 ;  G.  ft  A.  R.  B.  Go.  t.  Mnrpliy,  53 
m.  336,  5  Am.  Rep.  48;  Enrlght  r.  OUver.  69 
N.  3.  Law,  367,  65  AU.  277,  101  Am.  St.  B«p. 
TIO;  EtTjauschek  r.  Kramer,  141  App.  DIt. 
545,  126  N.  T.  Snpp.  289;  JackBon  v.  Nor- 
folk ft  W.  E.  CJo,  48  W.  Va.  380,  27  8.  BJ. 
278,  31  S.  Bv  258,  46  li.  R.  A  337. 

In  Labatt's  Master  &  Servant  (2d  Ed.)  H 
1420-1422,  we  find  the  learned  author,  after 
an  exhanstlTe  ezamlnation  of  precedents, 
summing  up  on  this  question  In  this  manner: 
"We  are  manifeatiy  oondncted  to  the  concla- 
don  that  in  determining  whether  or  not  there 
was  a  common  employment,  as  between  two 
serraDta,  the  necessary,  and  the  only  proper 
queatioD  to  ask  ie  whether  or  not  th^  duties 
were  so  related  that  each  of  them  must  have 
known  himself  to  be  exposed  to  the  risk  of 
being  injured  In  tile  erent  of  the  others  com- 
mitttns  a  netflgent  act,  and  that  this  risk 
was  80  normal  and  so  likely  to  eventuate  In 
actual  dlaaster  tibat  it  was  presumably  con- 
sidered by  eadi     them  In  flxiiig  the  amount 
of  the  cnnpensation  which  they  were  willing 
to  rec^ve  for  tbelr  Berrices.  It  Is  in^wrtant 
to  note  Oat;  for  the  pnrposea  cxf  tUa  ml^ 
the  nonanticlpatlon  of  the  ararant  la  material 
only  In  BO  fiir  aa  tt  may  be  resolred  Into  an 
exctiaaUe  Incapacity  to  forecast  tiie  probaMU- 
ty  of  injury  from  the  particular  aerrant  who 
was  guilty  of  the  ne^gent  act  In  question. 
The  mere  Act  that  the  negligent  act  itself 
was  one  whldi  could  not  have  been  reas<Hi- 
ably  fbreaeen  does  not  take  the  case  out  of 
the  operation  of  the  general  rule.  The  prln- 
dple  laid  down  in  the  preceding  aeeticm  la 
accepted  aa  the  test  of  common  employment 
by  a  large  majori^  of  the  courts.   One  of 
Its  corollaries  is  that  the  plaintiff  is  preclud- 
ed from  recovery  wherever  the  functions 
which  he  and  the  negligent  coemployfi  were 
discharging,  although  not  identical  or  even 
similar  in  character  were  yet  sucli  that  the 
two  serrants  were  'contributing  direct^  to 
tbe  common  object  of  their  common  employ- 
er* In  that  enterprise  for  which  thtir  services 
were  engaged.   Or,  to  employ  a  terminology 
which  Is  frequently  found  In  the  books,  the 
Injured  servant's  right  to  recover  does  not 
depend  upon  the  feet  that  he  may  have  been 
in  a  different  d^rtment  of  the  service  from 
the  delinquent    •    •    •    In  numerous  In- 
stances a  servant's  contemplation  and  Infer- 
ential acceptance  of  the  risk  of  his  fellow 
servant's  negligence  are  suggested  by  the  fact 
that  their  duties,  although  diverse  in  kind, 
were  obviously  such  that  they  might  at  any 
time  be  brought  into  close  proximity  to  each 
other;  and  the  authorities  show  that  this 
dtcomstance  is  almost  decisive  against  the 
plaintiff.  But  the  essence  of  his  disability  to 
recover  being  his  imputed  comprehension  of 
the  likelihood  of  injury,  it  Is  evident  that  the 
remoteness  of  tbe  place  where  the  n^ligent 
■errant  haUtnally  worka  la  not  necessarily  a 


circumstance  whidi  negatives  an  aasumptkm 
of  the  risk  of  hla  negUgoioeL** 

Worked  out  to  ita  logical  ccmdndon,  tin 
theory  that  the  plaintiff  can  recover  because 
her  dntlea  as  stouvrapber  had  no  inunedlata 
connection  wiili  tiie  dntiea  of  the  devator 
man  would  lead  us  to  ludd  that  she  oonld 
not  be  injured  by  any  one  In  the  deCendant'a 
service  except  a  fellow  stenographer  with- 
out making  the  defoidant  liable.  It  wonld 
be  only  a  step  farther  to  hold  ttiat  if  that 
ftilow  stenographer  for  the  moment  assnmed. 
the  dntlea  of  Janitor  for  the  purpose  t£  pot- 
ting wood  into  the  heating  stove,  and  In  so 
doing  n^llgently  dropped  a  stitdc  upon  tiie 
plaintiff's  Intestate  and  so  Injured  her,  a  re- 
covery oonld  be  had  against  the  ^ployer  fOr 
the  resulting  damage.  To  charge  the  defend- 
ant with  liability  under  the  drcumstanoes  of 
this  case  is  to  establish  the  department  the> 
ory  contrary  to  the  doctrine  laid  down  in 
Mast  V.  Kern,  84  Or.  247,  54  Pac.  9fiO,  76  Am. 
St  Rep.  680,  In  whidi  Mr.  Justice  Bean,  re- 
viewing that  doctrine,  says:  "In  short,  the 
master  is  liable  for  the  negligence  of  an  em- 
ploye who  repreeento  Mm  In  the  discharge  of 
his  personal  duties  towards  his  servants.  Be- 
yond this  he  la  liable  only  for  his  own  per- 
sonal n^llgence.  This,'  aa  said  by  Judge 
Dillon.  Is  a  plain,  sound,  safe,  and  practical 
line  of  distinction.  We  know  where  to  find 
it,  and  how  to  define  it  It  begins  and  ends 
with  the  personal  duties  of  the  master.  Any 
attempt  to  refine,  based  upon  the  notion  of 
"grades"  in  the  service,  or,  what  is  much  the 
same  thing,  distinct  "departments"  In  the 
eervice  (which'  departmoits  frequently  exist 
only  in  the  Imagination  of  the  Judges,  and 
not  in  fact),  will  only  breed  the  confusion  of 
the  Ohio  and  Kentucky  experiments,  whose 
courts  have  constructed  a  labyrinth  In  which 
the  Judges  who  made  it  seem  to  be  able  to 
"find  no  end  In  wandering  mazes  lost" ' " 

When  the  plalntUTa  intestate  went  to  ob- 
tain employment  of  the  defendant  she  saw 
the  dtuation.  She  knew  that  it  involved  the 
use  of  the  -elevator  In  question  in  going  to 
and  from  her  work.  She  knew  that  there 
was  a  possibility  that  the  negligence  of  the 
elevator  man  would  injure  her  while  using 
the  elevator.  She  must  be  held  to  have  con- 
tracted with  reference  to  those  elements  of 
danger  so  apparent  to  any  adult  observing 
them.  In  brief,  the  decedent  was  preset 
at  the  time  of  the  accident  solely  In  her 
character  as  an  employe  of  the  defendant 
She  came  within  the  scope  of  the  defend- 
ant's duty  to  furnish  her  a  reasonably  safe 
place  of  employment  necessarily  including 
the  means  of  access  to  the  place.  Until 
it  is  shown  to  have  violated  some  duty  In 
that  behalf,  either  In  providiug  an  Insuffi- 
cient or  dangerous  elevator,  or  negligent- 
ly employing  an  incompetent  man  or  retain- 
ing him  in  Its  employment  after  It  knew 
of  his  negligence,  or  IncompetMicy,  it  has  vio- 
lated  no  duty  to  her.   She  waa  not  a  minor 
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requiring  qoaal  parental  care  from  ber  em- 
ployer, but  was  an  intelligent  adnlt*  presam- 
abl7  possessed  of  ordinary  powers  of  observa- 
tion. She  bad  -as  good  opportuoitg'  as  any 
officer  of  the  company  to  obserre  the  conduct 
of  Its  other  employg.  the  operator.  She  knew 
the  situation  and  the  means  of  going  to  her 
oflloe  as  an  Incident  of  her  employment*  and 
she  must  be  presumed  to  hare  contracted 
with  reference  to  the  risk  necessarily  in- 
volved in  the  possible  negllgrace  of  the  op- 
mtor.  This  Is  a  tmslc  reason  of  the  rule 
about  the  negUgence  ot  fellow  servants  as 
shown  by  all  the  authorities,  and  should  con- 
trol this  case. 

As  said  by  Mr.  Chief  Justice  Lord  in  State 
T.  Clark,  9  Or.  466,  470:  "Stare  decisis  Is  the 
poli<7  the  courts  and  the  principle  upon 
which  rests  tiie  autiiorlty  of  Judicial  decisions 
as  precedents  in  subsequmt  litigation,  and 
this  doctrine  ouj^t  not  to  be  departed  from, 
except  when  Bid>sequent  examination  shows 
the  case  to  have  been  decided  contrary  to 
principle.''  See,  also,  Multnomah  Go.  r.  Bilk- 
er, 10  Or.  65;  Deqnin  v.  Crow,  14  Or.  404, 
12  Pac.  806;  Dverdlng  t.  McGinn,  23  Or.  15, 
35  Pac.  178. 

Henc^  however  distressing  the  acddent  in 
the  case  at  bar,  we  ought  not  to  overturn  the 
setOed  prlnc^les  of  the  law  and  our  own 
former  opinions  to  favor  tlie  successors  in  in- 
terest of  the  deceased  In  this  particular  in- 
stance. For  these  reasoim,  I  dissent  from 
the  c(mcln8l(HD  reached  by  Mr.  Chief  Justice 
McBBlDE  on  the  two  points  first  mentioned. 

MOORB,  J.,  ooncors  In  this  dissenting  opin- 
ion. 


TOESTAD  T.  DAWS. 

(Supreme  Court  of  Oreffon.    Dec  9,  1913.) 

L  DXSinSBAL  AND  NONBUTT  (|  19*>— VOLDN- 
TABT  DiaiaS8AI<— COUNTEBCLAIU. 

In  a  flolt  to  reBtrain  the  maintenance  of  a 
partition  fence  on  lands  claimed  by  plaintiS, 
where  defendant  filed  a  counterclaim  for  dam- 
ages done  by  sarface  waters  collected  by  the 
d^ging  of  a  Alttii  on  defendant's  land  and  the 
amount  required  to  remove  the  obstmctlon  to 
the  natural  water  course,  a  motion  by  plain- 
tiff to  dismiss  the  complaint  was  properly  de- 
nied, though  the  dismiual  would  have  been 
proper  it  ttie  answer  had  stated  only  defenalve 
matters. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit.  Cent  Dig.  H  33-36;  Dec.  Dig.  1 10  *] 

2.  Eqotit  (8  42»)  — DisinsSAi.— GaouHDS  — 
Want  or  jubisdiction: 

When  facts  neceeaary  to  confer  jarisdictlon 
in  equity  are  stated  In  tfae  pleading,  but  denied, 
the  question  of  jurisdiction  becomes  <me  of 
fact,  and,  when  the  lack  thereof  appears,  the 
coart  must  dismiss  the  suit. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  IS  119,  120;  Dec.  Dig.  {  42.*] 

3.  EQtnrr  (|  89*)— Rbtentioh  of  Jubisdic- 

TIOET  ACQVIBBD. 

Where  a  court  of  equity  obtains  Jurlsdic- 
tion  of  the  subject  of  ]itif:ution  on  grounds  set 


forth  In  the  answer,  It  rl^tfoUy  retains  juris- 
diction to  adminiflter  complete  relief  as  to  the 

entire  subject-matter. 

gSd.  Note.— For  other  cases,  see  Ekjnity,  Cent 
-  §S  104-114 ;  Dec  Dig.  1  39.»1 

4.  Equity  (I  42*) —Jubisoxctiov  — Objec- 
tions AND  Waives. 

Where  a  cause  Is  entirely  without  the  field 
of  equitable  jurisprudence,  no  act  of  tbe  ad- 
verse party  can  confer  Jurisdiction;  but.  in  a 
case  within  the  field  of  equitable  jurigpnidence 
In  which  an  element  essential  to  complete  ju- 
risdiction is  lacking,  the  objection  most  be  rais- 
ed at  the  proper  tune,  or  it  is  waived. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dlk.  H  119,  120;  Dec.  Dig.  |  42L*} 

Department  2.  Appeal  from  Circuit  Court, 
Marlon  County ;  William  Qalloway,  Judge. 

Suit  bj  Nels  O.  Tokstad  against  John  F. 
Daws.  From  a  decree  for  defendant,  plain- 
tiff appeals.  Affirmed. 

This  Is  an  equitable  proceeding  instituted 
originally  to  restrain  defendant  from  main- 
taining a  partition  fence  on  lands  claimed  by 
plaintiff.  The  farms  of  the  parties  litigant 
adjoin,  and'  are  located  In  Marion  county. 
The  Initial  pleading  was  assailed  by  a  de- 
murrer for  lnsufficlen<7  of  substance,  but  up- 
held by  the  court.  Defendant,  answering,  de- 
nied the  pleading  in  toto,  and  alleged  af- 
firmatively and  by  way  of  a  counterclaim  that 
plaintiff  Is  the  owner  of  a  tract  of  land— spe- 
dflcaUy  describing  the  same — contigaoos  to 
and  l^ng  to  tbe  westward  of  defendaot's 
land;  that  from  a  time  immemorial  a  natu- 
ral water  course  has  existed  on  the  premises 
of  plaintiff  near  the  line  of  division  between 
tbe  lands  of  plaintiff  and  defendant;  that 
during  the  fall  of  1911  plaintiff  wrongfully 
began  the  digging  of  a  ditch  close  by  the 
boundary  line  separating  the  farms,  and  did 
construct  a  ditch  14  chains  loi^;  and  2  feet 
deep  over  defendant's  land,  and  did  synchro- 
nously obstruct  the  natural  water  course  by 
the  means  of  a  dam;  that  defendant  notlfled 
plaintiff  he  was  trespassing  upon  defendant's 
land,  and  requested  plaintiff  to  desist  there- 
from and  cease  digging  the  ditch,  which  sup- 
plication was  heeded  not  by  plaintiff  who  st 
that  time  began  the  constructioQ  of  a  worm 
fence  along  the  boundary  line,  but  wholly 
upon  tbe  premises  of  defendant;  that  the 
ditch  constructed  by  plaintiff  upon  the  lands 
of  defendant  collects  and  discbarges  the  sur- 
face waters  upon  the  premises  of  defendant 
greatly  to  bis  injury.  Concluding,  defendant 
asserts  that  the  wrongful  acts  of  plaintiff  Id 
moving  tbe  fence  upon  and  digging  the  ditch 
over  his  premises  and  in  obstructing  the  nat- 
ural water  course  were  don4  against  tbe  will 
and  without  the  consent  of  defendant,  and 
has  damaged  him  in  the  sum  of  1150,  and 
that  the  expenditure  of  f700  would  be  re- 
quired to  remove  the  obstructions  to  the  nat- 
ural water  course,  refill  the  ditches,  and  bolld 
a  partition  fence.  A  decree  was  prayed,  asfc- 
iog  for  a  dismissal  of  plaintiefs  complaint 
and  a  dissolution  of  the  Injunction  Issued 
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asainat  the  defendant,  also,  tor  an  order  re- 
straining plaintiff  from  trespasslDg  on  the 
lands  of  defendant,  and  requiring  plaintiff  to 
remore  tbe  obstractlcHis  In  the  nataral  wa- 
ter course,  flU  tbe  dltcbes,  and  for  the  sum  of 
$850  damages. 

After  the  filing  of  tbe  answer  and  service 
thereof,  plaintiff  Interposed  a  motion  to  dis- 
miss  his  complaint  Supporting  tbe  motion 
vras  an  affidavit  snbscribed  by  plaintiff  con- 
taining the  admission  that  since  tbe  Institu- 
tion of  tile  suit  a  leenrrey  showed  the  worm 
fence  had  been  erected  and  tbe  ditch  con- 
structed upon  the  premises  of  defendant, 
thoQgh  done  in  good  faith  and  upon  the  re- 
liance of  the  former  sarrey,  which  was  ac- 
quiesced in  by  d^ndant  Upon  objection  of 
couDsel  for  defendant  and  refusal  of  the  court 
to  allow  the  motion  to  <1lijmliyT,  plaintiff  re- 
plied to  the  answer,  and,  after  admitting  de- 
fendant's ownership  of  the  land  described  in 
the  answer,  denied  the  remainder  of  the 
pleading,  and  alleged  as  new  matter  that 
plaintiff  is  tbe  owner  of  a  tract  of  land  ad- 
joining defendant's,  being  the  same  property 
described  In  plaintiff's  complaint;  that  for 
many  years  there  was  an  old  fence  situated 
near  the  supposed  boundary  line  between  the 
lands  of  plaintiff  and  defendant;  that  in  tbe 
aatonm  of  1910  tbe  parties  contestant  em- 
ployed a  surveyor  to  determine  the  true 
boundary  line ;  that  prior  to  the  commence- 
ment of  the  suit  both  parties  believed  the 
line  liad  been  established;  ^  that  In  the  fail 
of  1911  defendant  began  the  construction  of 
a  worm  fence  on  tbe  line  designated  by  the 
surveyor,  the  fence  being  so  constructed  that 
the  larger  portion  was  on  the  lands  of  plain- 
tiff; that  concurrently  plaintiff  began  the 
construction  of  an  open  ditch  on  the  same 
line,  constructing  about  20  rods,  when  plain- 
tiff was  notified  by  defendant  to  desist;  that 
in  January,  1912,  the  parties  caused  the 
premises  to  be  resnrveyed,  with  the  result 
Qiat  the  former  survey  was  shown  to  be  in- 
correct; that  the  acts  done  by  defendant  as 
set  forth  in  the  answer  of  defendant  were 
performed  by  plaintiff  upon  reliance  in  the 
correctness  of  the  ori^nal  survey,  and  were 
not  done  with  intent  to  trespass  upon  the 
lands  of  defendant  or  in  any  way  interfere 
with  defendant's  use  thereof;  tliat  on  ac- 
count of  a  mistake  in  tbe  survey  plaintiff 
has  been  greatly  damaged,  in  that  he  has  ex- 
pended a  large  amount  of  time,  labor,  and 
materials;  that  the  mistake  was  mutual; 
and  that  plaintiff  at  tbe  time  of  the  com- 
mencement of  the  suit  believed  that  the  orig- 
inal Borv^  was  correct. 

A  prayer  terminated  the  pleadings,  where- 
in a  decree  was  asked  dissolving  the  injunc- 
tion, and  dismissing  the  plaintifTs  answer, 
and  for  any  further  relief  agreeable  to  eq- 
uity. In  due  time  a  decree  was  entered  fa- 
vorable to  defendant,  wherein  he  was  de- 
clared to  be  the  owner  In  fee  simple  of  the 
premises  described  In  his  answer,  and  award- 
ed judgment  in  tbe  aom  of  f500,  provided 


that  plaintiff  did  not  fiU  the  ditches  so  dug 
on  defendant's  land,  and  remove  the  obstruc- 
tions from  the  water  oonrae  within  a  time 
herein  q>eclfled.  , 

O.  B.  Boss,  of  snverton,  for  appellant. 
John  A.  Carson,  nt  Salem  (Carson  ft  Brown, 
of  Salem,  on  the  brief),  for  respondnt 

McNABY,  J.  (after  stating  the  facts  as 
above).  [1]  Several  errors  are  assembled  to 
overthrow  the  decree  of  the  trial  court;  the 
first  being  tlut  the  court  erred  In  not  dismiss- 
ing plalntilta  complaint  In  response  to  a  mo- 
tion to  that  effect. 

The  motion  to  dismlas  the  complaint  was 
properly  denied  by  the  court,  as  defendant 
had  met  the  Issnea  therein  presented  by  an 
answer  containing  matters,  correlated  to  the 
BubJec^matter  of  the  lltlgatiOD  «q;ires8ed  in 
the  complaint,  saffldent  npoa  which  to  predi- 
cate a  prayer  for  affirmative  relief.  Had  the 
court  obeyed  the  purirase  of  the  motion  and 
dismissed  the  complaint,  still  the  case  would 
have  remained  in  court,  as  the  defendant  had, 
by  his  pleading,  made  a  case  against  the 
plaintiff  which  tbe  latter  was  obliged  to  meet 

A  different  situation  would  have  presented 
Itself  had  the  answer  embraced  matters  whol- 
ly defensive,  with  no  prayer  for  affirmative 
relief,  as  in  that  event  the  allowance  of  the 
motion  would  have  been  proper,  and  the  case 
would  have  automatically  terminated.  The 
doctrine  announced  in  the  case  of  MUfett  v. 
Thompson,  32  Or.  S46,  52  Pac.  565,  58  Pac. 
854,  seems  controlling  on  this  point 

The  adequacy  of  the  statement  of  facts, 
constituting  the  counterclaim,  was  not  drawn 
in  question  by  plaintiff,  and  the  trial  pro- 
ceeded upon  the  issues  made  by  the  counter- 
claim and  the  reply.  A  dissection  of  defend- 
ant's answer  reveals  these  components:  (1) 
That  the  parties  are  owners  of  bordering 
farms;  (2)  that  for  a  time  long  distant  a 
natural  water  course  has  run  along  plaintiff's 
land  near  the  premises  of  defendant,  afford- 
ing each  litigant  drainage;  (3)  that  in  the  au- 
tumn of  1911  plaintiff  wrongfully  commenc- 
ed the  dicing  of  a  ditch  on  defendant's  land, 
and  simultaneously  therewith  obstructed  tbe 
flow  of  the  water  from  Its  accustomed  chan- 
nel ;  (5)  that  upon  the  request  of  defendant 
plaintiff  refused  to  desist  from  the  obstme- 
tlon  of  the  ditch  upon  the  defendant's  prem- 
ises; ((0  that  plaintiff  began  the  erection  of 
a  division  fence  on  the  lands  of  defendant; 

(7)  that  the  ditch  constructed  by  plaintiff 
collected  the  surface  waters  upon  his  lauds, 
and  deposited  the  same  upon  the  premises  of 
def^dant,  to  his  damage  in  the  sum  of  $150; 

(8)  that  an  additional  $700  would  be  required 
to  remove  the  obstruction  to  the  natural  wa- 
ter course.  Thus  it  clearly  appears  by  defend- 
ant's answer  that  he  had  a  legally  subsisting 
cause  of  suit  in  his  favor  and  against  plain- 
tiff, upon  which  defendant  could  have  main- 
tained an  independent  suit  Upon  the  con- 
sideration of  tbe  complaint,  it  will  be  ob- 
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served  tbat  the  sabject  for  determination 
there  proposed  Is  the  location  of  the  division 
fence,  the  construction  of  the  ditch,  and  dam- 
ages suffered  by  plaintiff  Incidental  thereto, 
which  constitute  the  same  subject  of  litiga- 
tion expressed  in  the  defendant's  counter- 
claim. 

[2,  3]  Counsel  for  plaintiff  next  asserts  that 
the  lower  court  had  no  jurisdiction  of  the 
5ubJec^matter  of  the  suit,  and  that  the  want 
thereof  may  be  raised  at  any  time.  When 
facts  necessary  to  confer  Jurisdiction  on  a 
court  of  equity  are  stated  in  the  pleading  of 
the  moving  party,  but  denied  by  the  other, 
the  question  of  Jurisdiction  becomes  one  of 
fact,  and,  when  the  lack  thereof  appears,  it 
is  incumbent  upon  the  court  to  dismiss  the 
suit  Love  T.  Morrill,  19  Or.  645,  24  Pac.  916. 
However,  in  the  case  in  mind,  plaintiff  met 
the  controversy  suggested  in  defendant's  an- 
swer by  an  admission  of  the  acts  charged, 
but  attempted  to  avoid  liability  by  alleging 
a  mistake  mutual  to  both  litigants,  a  lack  of 
intent  to  do  defendant  snbstentlal  injury, 
and  concludes  by  seeking  affirmative  relief. 
The  court,  having  obtained  Jurisdiction  of  the 
subject  of  litigation  on  the  grounds  set  forth 
in  defendant's  answer,  rightfully  retained 
Jurisdiction  for  the  purpose  of  administering 
complete  relief  with  respect  to  the  entire 
subject-matter. 

[4]  If  the  matters  set  forth  in  defendant's 
answer  were  entirely  without  the  fold  of 
equitable  Jurisprudence,  no  act  upon  the  part 
of  plaintiff  would  confer  Jurisdiction;  but  a 
cursory  inspection  of  the  pleading  will  unfold 
that  It  contains  controversial  elements  quite 
within  the  field  of  equitable  Jurisdiction.  On 
this  phase  of  the  law,  Mr.  Justice  Eakln,  In 
Maxwell  T.  Frazler,  62  Or.  183,  96  Paa  648, 
18  L.  R.  A.  (tt.  S.)  102,  well  said:  "But  a  dis- 
tinction must  be  made  between  an  entire  lack 
of  matter  of  equitable  cognizance  and  cases 
within  the  field  of  equitable  Jurisdiction,  in 
which  an  element  essential  to  complete  Juris- 
diction is  lacking.  In  the  former  the  objec- 
tion is  not  waived  1^  failure  to  interpose  It 
at  the  proper  time,  but  it  is  available  at  any 
stage  of  the  proceeding  while  In  the  latter, 
if  the  objection  Is  not  seasonably  Interposed, 
it  will  be  deemed  to  be  waived.  In  such  a 
ease  the  sotdect  of  the  controTersy  is  equi- 
table, and  the  rdlef  sought  such  as  equity 
alone  can  grant" 

Gonnsel  for  defendant  intimated  In  bis 
brief  that  the  question  of  the  Intent  whldi 
prompted  idalntlff  to  enter  upon  defendant's 
land  and  commit  the  acta  alleged  and  admit- 
ted should  be  a  guiding  consideration  In  the 
disposition  of  this  case.  This  dement  has  no 
place  when  actual  damages  alone  are  sought 
to  be  recoTered. 

The  decree  Is  affirmed. 

McBBIDE,  a  J.,  and  BBAN  and  EAKIN, 
JJ.,  concur. 


KNAUFF  T.  HIQHIiAND  DHVELOPMENT 
CO. 

(Supreme  Court  of  Oregon.   Dec  9, 1913.) 

1.  Mastbb  and  Skbvaitt  (I  129*)— IirjuBin 
TO  Sbbvaht— FBOxnun  GAma. 

An  allegation  tbat  a  miner's  injaiy  wta  re- 
ceived by  reason  of  defendants  fiulore  to  tim- 
ber a  stope  in  the  mine  is  not  Bustained  where 
the  rock  which  rolled  over  and  hart  plaintiff 
had  (allea  from  the  banging  wall  between  two 
Btopes  long  before  the  acadent,  and  it  wai 
in  changing  the  poaitioB  of  some  of  the  rock 
which  bad  so  faUen  that  the  injury  oGcurred. 

[fid.  Note.— For  other  rases,  see  Master  and 
Servant,  Gent  Dig.  H  257-263;  Dec  Dig.  | 
129.»] 

2.  MABTSB  and  SEBTANT  (I  258*)— IKJUUES 
TO    SSBTANT— PUEADINO. 

-Where  a  mass  of  rock  and  ore  had  faDen 
from  a  hans^ng  waU  in  a  mine,  an  allegation 
that  defendanrs  forcnun  directed  the  plahi- 
tiS  and  another  workman  to  remove  the  ore 
and  leave  the  waste,  including  the  large  rock 
which  rolled  over  and  injured  plaintiff,  was  in- 
sufficient,  in  the  absence  of  allegation  and 
proof  ot  the  spedflc  nei^Ucencei  to  charge  de- 
fendant with  UabiUty  for  the  Injnry. 

[fid.  Note^For  other  cases,  see  Master  and 
Servant^  Cent  IMg.  H  816-836;  Dee.  IHg.  i 
258.*] 

3.  Master  and  Sesvant  3  264*)  —  iHJunEa 
TO  Sbbvant— Pleadxno. 

In  an  action  for  injnries  to  a  miner,  if  it 
was  negligenee  for  defendant  to  leave  waste 
rock  wmcD  had  fallen  in  a  stope  of  the  mine, 
the  plaintiff  moat  allege  and  prove  it 

[fid.  Note.— For  other  cases,  see  Master  and 
Servant,  Omt  Dig.  H  861-876;  Dec  IMg.  I 
264.*] 

4.  MASm  AND  ^BBBTANT  (I  278*)— IXJUBIB8 
TO  SEBVANT— BVIDINOB. 

In  an  action  tor  injuries  to  a  servant  vn- 
dence  held  Insaffident  to  show  negligence  of 

the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  sod 
Servant.  Cent  Dig.  «  964,  96&-fl68.  9eO-«Ki9, 
971,  9ra,  977:  Dec  THg.  f  278.*] 

In  Banc  Appeal  from  Circuit  Cooit, 
Baker  County ;  Gustav  Anderson.  Judge. 

Action  by  H.  A.  Enauff  against  the  High- 
land Development  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed  and  remanded. 

M.  D.  Clifford,  of  Baker  (Clifford  &  Cor- 
rell  and  H.  H.  Clifford,  all  of  Baker,  on  the 
brief),  for  appellant  A.  A.  Smitli,  of  Baker 
(John  L.  Band  and  Wm.  H.  Pacfcwood,  bodi 
of  Baker,  on  the  brief),  for  leepondent 

BAEIN,  J.  Plaintiff  was  an  experlmced 
miner,  and  bad  been  stoplng.  Aside  from 
breaking  down  ore,  It  was  his  duty  to  i^mba 
his  work  according  to  his  best  Judgment 
Another  workman,  Herr,  had  been  stoplng  a 
little  farther  east  from  the  plaintiff.  Wheo 
plaintiff  quit  work  on  the  evening  of  the 
25th  of  October,  1912,  be  had  Just  bnAen 
through  into  the  stope  of  Herr,  and  whoi  be 
returned  next  morning  he  found  that  a  large 
mass  of  earth,  rock,  ore,  and  ledge  matter, 
about  ten  feet  In  length,  had  broken  loose 
from  the  hanging  wall,  and  settled  down  onto 
the  foot  wall,  among  which  was  a  large  ro^ 
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or  chunk  of  ore  eztendlnf  above  tbe  fallen 
mass.  Dmutan*  the  defendant's  foieman, 
told  MoiflUo,  ftnotber  worinnan,  to  take  ont 
tbe  best  of  tbe  on,  and  to  leave  as  matih  of 
the  waste  as  poai^ble.  As  stated  In  plain- 
tiff's brief:  "After  Inspecting  the  io<^  he 
[I>iiii8taiO  gave  orders  that  it  thonld  not  be 
removed,  bnt  shonld  stay  with  tiw  waste,  and 
left  in  the  position  it  then  was."  Thus  it 
appears  that  the  waste  was  to  be  1^  In  tSie 
stope.  and  that  the  rock  which  caused  Che 
injury  was  Classed  as  waste.  Plaintiff  says 
be  "was  plfUng  ont  the  ore  <ui  the  foot  wall 
wben  ttds  xock  rolled  ont  of  there  *  *  * 
and  tipped  off.  *  *  *  MoreQo  was  stand- 
Ing  behind  mt,  •  •  •  and  I  was  idcklns 
in  the  foot  wall  to  get  this  ore  ont,  *  •  • 
and  Morello  *  •  •  conld  see,  and  be 
sara^  'Look  ont,'  and  I  siwang  bade,  and  the 
next  thing  I  knew  I  felt  a  pain  In  my  ;root 

*  *  *  The  top  of  this  big  rock  struck  It  as 
it  came  down."  Morello  says  of  the  ac- 
cident: "He  [plalntifT]  was  picking,  and  I 
was  behind  Um  three  or  four  feet  shoveling 
this  ore  In  the  chute,  and  he  found  a  chunk 
risht  In  front  where  he  was  Peking,  a  big 
(drank  He  \Xt\  was  back  two  or  three  feet 
wide,  three  ffeet  wide  and  about  two  feet 
Mgh,  •  •  •  and  not  very  mudi  thick, 
and  be  tried  to  pick  his  rock  underneath. 

•  •  •  I  saw  the  way  he  picked  Ma  rock 
it  would  have  a  chance  to  roll  over,  ud  I 
say,  *Knauflr,  you  take  smdi  chance  of  that 
rock  rolling  on  yon;*  and  so  I  watch  about 
five  minutes,  •  •  •  nils  rock  rolled  over, 
and,  after  he  rcdled  ttis  rock,  this  rock  fell 
down,  and  then  ha  said,  'I  got  my  foot 
hurL' " 

[1,  S]  Plaintiff  first  aUcees  that  the  injury 
was  received  by  reason  of  defendant's  failure 
and  net^ect  to  timber  the  stops,  by  reason  of 
which  the  injury  was  received.  It  Is  not 
necessary  to  notice  this  auction  further 
than  to  say  that  absows  of  the  timbering 
was  not  the  proximate  cause  of  the  injury, 
as  the  rock  had  &llen  from  tbe  hanging  wall 
long  befbn  the  injury  complained  of.  Again, 
it  Is  alleged  that  Dunstan,  as  foreman,  direc^ 
ed  plaintiff  and  Morello  not  to  remove  said 
large  rock  from  its  then  position,  and  to  leave 
all  waste  matter,  including  the  nx^  in  the 
stope,  and  that  plaintiff  followed  the  direc- 
tions of  Dunstan  In  taking  out  the, milling 
ore  from  the  stoi>e  and  leaving  the  waste 
therein,  in  oonseqnenoe  of  which  tbe  said 
Tock  fell  and  strndc  plaintiff,  causing  the  in- 
jury. 

[S]  It  is  neltlier  alleged  In  thc)  complaint  nor 
shown  in  the  proof  of  what  the  specific  n^ll- 
gence  of  the  defendant  of  which  plaintlfl  com- 
idalna  oontisted.  If  plaintiff  means  to  charge 
or  prove  that  it  was  negligence  fbr  Dun- 
stan to  leave  the  waste  matter  in  the  stope, 
it  is  not  so  alleged  nor  proved.  If  it  was  de- 
fendant's duty  to  remove  the  waste  matter 
from  tbe  stope,  or  it  it  was  carelessness  to 
leave  it  in  the  stope,  it  should  be  alleged  and 


proved.  We  may  understand  from  the  com- 
plaint and  evidence  that  It  was  vot  neces- 
sary or  looper  to  r«nove  tbe  wast^  but  that 
the  vacant  atofife  was  the  pixfpet  place  for  It 
Dunstan  was  not  present  when  the  Injury 
was  received,  he  had  givei  no  specific  in- 
structions as  to  the  manner 'of  handling  the 
waste  or  the  rode  in  question,  and  there  ap- 
pears to  liave  bem  no  occasion  for  spedal 
instructions.  In  his  woik  that  day  It  seems 
that  plaintiff  thought  he  should  have  help. 
He  says,  "I  didn't  want  a  man  to  work  In 
there  alone,  and  he  [Dunstan]  called  Oharley 
[Morello]  down,  and  gave  him  directions  how 
to  handle  this  ground."  But  tbe  only  direc- 
tions he  gave  were^  "He  simply  suggested 
taking  ont  the  best  of  the  ore  and  leaving  as 
madL  of  the  waste  as  we  could."  All  plain- 
tiff asked  tbe  fOrman  to  do  was  to  famish 
an  extra  man,  and  tiris  was  all  that  appear- 
ed to  be  necessary  or  pnoer  for  defendant 
to  do. 

[4]  There  Is  notUng  In  the  complaint  or 
the  evidence  toidlng  to  show  a  n^lect  by  the 
defeodant  of  any  duty  it  owed  to  the  plain- 
tiff, without  whldi  there  could  have  been  no 
recovery.  The  court  erred  in  denying  the 
moticni  of  tl«B  defendant  that  the  court  in- 
struct the  jury  to  return  a  verdict  In  favor 
of  the  defendant;  wbtdi  Should  have  been 
granted. 

The  judgment  Is  reversed,  and  the  cause 
remanded  to  the  trial  court  for  such  farther 
proceedings  as  may  be  proper  and  not  incon- 
sistent with  this  opinion. 


LETSCHBB  v.  ALEXANDER  et  oLt 
(Saprema  Ooort  of  Orsgon.   Dec.  9, 1018.) 

1.  ExCEPnONBjBELL  ot  (|  30*)— 'BBQUXSnSS 
— Ceetifted  tbanbcrift. 

A  traiiBcript  certified  to  by  Uie  trial  Judge 
aa  containing  all  the  testimony  except  certain 
exhibits,  not  ityled  a  bill  of  exceptions,  wUl 
not  be  eoDsidered  for  that  purpose  oy  the  Su- 
preme Court 

[Ed.  Note.— For  other  caees,  see  Exeeptioni, 
BiU  ot.  Cent  Dig.  8S  21-28;  Dec.  Dig.  |  20.*] 

2.  Appeal  and  Bsbob  (|  671*)  —  Rkcobd  — 
Mattebs  Pbbsxntid  fob  Rbviiw. 

In  an  action  oa  a  note,  where  the  defense 
was  that  it  was  givea  for  the  price  of  land  and 
was  secured  by  a  morteage  on  the  land  which 
had  been  foreclosed,  woere  the  court  made  no 
findings  as  to  that  defense,  and  no  motion  (or 
additional  findings  and  no  mil  of  exceptions  ap- 
pears in  the  record,  the  Supreme  Court  cannot 
consider  the  defense. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  2867-2872;  Dec.  Dig.  | 
671.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 

Action  by  L.  H.  Utscher  against  J.  T. 
Alexander  and  another.  From  a  judgment 
for  plaintiff,  def^dants  appeaL  AArmed. 

This  is  an  action  In  the  usual  form  upon 
a  promissory  note  Indorsed  to  the  plaintiff 
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for  value,  In  ttie  regnlar  coune  of  busineBS, 
before  maturity.  Tbe  answer  admits  tlie  eze- 
cntlon  of  tbe  note,  denies  that  there  Is  any* 
tblns  due  thereon,  and  traverses  the  allega- 
tion of  Indorsement   The  substance  of  the 
afflrmatlTe  matter  In  the  answer  Is  to  tbe 
effect  that  the  note  was  given  to  the  Indors- 
er  for  part  of  the  purchase  price  of  real  prop- 
erty and  secured  by  mortgage  on  Oiat  realty. 
It  all^s  that  the  securl^  was  subordinate 
to  another  mortgage  then  on  the  land,  and 
that,  in  a  suit  by  the  senior  mortgagee  to 
foreclose  the  paramount  security,  tite  plain- 
tiff here  was  made  a  party  defondant  as  a 
junior  Incumbrancer,  and  that  a  decree  was 
made  upon  the  Btlpnlatlon  of  the  parties  to 
that  suit  to  the  effect  ttiat  the  property 
should  be  sold  and  the  proceeds  applied: 
First,  to  the  payment  of  the  senior  mortgage; 
and,  next,  to  the  payment  of  the  mortgage  se- 
curing the  note  described  in  the  complaint  In 
this  action.  The  reply  denies  the  allegations 
of  the  answer  on  the  subject  of  tbe  note  and 
mortgage  having  been  given  to  secure  part  of 
the  purchase  price  of  the  land  mentioned. 
By  consent  of  the  parties  the  case  was  heard 
by  tbe  court  without  a  jury*  Ab  a  restUt  of 
the  trial  the  court  made  an  oitry  in  its  Jour- 
nal, which,  after  renting  the  appearance  of 
the  pa,rtleB  by  their  attorneys,  proceeds 
thus:  "The  court  finds  that  the  facts  set 
forth  In  the  complaint  are  true,  and  that  the 
plaintiff  Is  entitled  to  a  jiidgmeut  as  prayed 
for  in  Oi6  complaint.    The  court  further 
finds  that  the  said  J.  T.  Alexander  and  Ada 
V.  Alexander  did  on  September  24,  1906,  ex- 
ecute and  deliver  tbelr  certain  promissory 
note  for  the  sum  of  $2,600,  payable  on  or 
before  five  years  after  date  to  the  order  of 
Oeoi^  H.  UcKee,  said  note  bearing  Interest 
at  the  rate  of  8  per  cent  per  annum ;  that 
to  wit  April.  1909,  said  George  H.  HcKee,  for 
value,  duly  assigned,  transferred,  and  set 
over  sitld  note  to  the  plalntlfl  herein,  and 
that  plaintiff  herein  la  the  holder  and  owner 
of  the  said  note ;  that  no  Interest  has  been 
paid  on  said  not^  since  September  24,  1908, 
and  there  Is  now  due  and  owing  on  said  note 
four  years'  Interest  at  the  rate  of  8  per  cent 
on  the  said  $2,000,  or  a  total  of  $832 ;  that 
said  note  provides,  in  case  suit  or  action  la 
Instituted  to  collect  the  same,  a  reasonable 
attorney's  fee  shall  be  allowed.   The  court 
finds  that  a  reasonable  attorney's  fee  for  l|i- 
stitutiDg  and  prosecuting  this  suit  is  $200; 
aud  that  said  plaintiff  is  entitled  to  recover 
of  and  from  the  said  defendants  the  said  sum 
of  $2,600  principal,  $832  Interest,  and  $200 
attorney's  fee,  and  the  costs  of  this  suit 
amounting  to  $33.50.  Therefore  It  Is  ordered, 
adjudged,  and  decreed  that  plaintiff  do  have 
and  recover  of  and  from  the  defendants,  and 
each  of  them,  the  sum  of  $3,632,  and  the  costs 
of  this  suit  taxed  at  $33^,  and  that  execu- 
tion Issue  therefor." 


Oglesby  Toong  and  George  A.  Pipes,  both  of 
Portland  (J.  H.  Mlddleton,  of  Portland,  oa 
the  brief),  for  appellants,  ff.  S,  Senn,  ot  Fort- 
land  (Ranch  A  Senn,  ct  PorUand,  on  the 
brief),  for  xeqiondent 

BURNETT,  J.  (after  stntlng  the  tads  as 
above).  It  la  provided  In  section       L.  0. 

that  "when  judgment  or  decree  Is  glron 
for  the  foreclosure  of  any  mortgage  hae> 
after  executed,  to  secure  payment  of  the 
balance  of  the  pnrdiase  price  of  real  pnih 
erty,  sudi  jndgmoit  or  decree  Shall  proTida 
for  the  sale  of  the  real  pnqiMrty,  coveted 
such  mortgage  for  the  saUsfocticm  of  the 
judgment  or  decree  given  tber^  and  the 
mort^gee  alull  not  be  entitled  to  a  defldenej 
judgment  on  acconnt  of  sudi  mortgage  of 
note  or  obligation  secured  by  the  sama" 

[1]  No  Mil  of  exceptions  appeais  In  Qie 
record.  It  is  true  that  the  judge  has  certt 
fled  a  transcript  of  all  the  testinumy  presoit- 
ed  at  the  trial,  excepting  only  certain  exhib- 
its ;  but  it  Is  not  even  styled  a  bill  (tf  excep- 
tions and  cannot  be  considered  for  that  pu> 
pose.  Keady  v.  United  Rys.  Co.,  67  Or.  32S, 
100  Pac.  658, 108  Pae.  197 :  Hahn  v.  Maduy, 
63  Or.  100,  126  Paa  12,  991;  Portland  Fob. 
Market,  etc.,  Go.  v.  Woodworth,  136  Pac.  B29: 
West  V.  McDonald,  iS6  Pac.  090,  decided  No- 
vember 25,  1913. 

[2]  No  motion  for  findings  In  addidon  ta 
those  quoted  from  the  judgment  entry  ap- 
pears In  the  record.  In  E'reeman  v.  Tmm- 
mer,  BO  Or.  287,  91  Pac.  1077,  Mr.  Justice 
Moore  statea  the  rule  thus:  "When  a  defend- 
ant controverts  the  allegations  of  a  complaint 
by  his  answer  and  also  sets  up  facts  Intended 
to  constitute  a  complete  defense  to  the  cause 
of  action  Bteted,  he  thereby  presents  a  theory 
of  the  case  that  is  usually  inconsistent  with 
tbe  plaintUTs  hypothesis,  and  the  adoption  of  i 
either  legal  principle  by  the  court  aftef  & 
trial  of  the  issue  without  a  jury,  necessarily 
implies  a  rejection  of  the  theory  of  tbe  ad- 
verse party.  If  the  findings  of  fact  In  sucb  a 
case  conform  to  the  proportion,  as  evidenced 
by  the  material  controverted  averments  of 
either  party,  and  are  adequate  to  uphold  the 
judgment  based  thereon,  the  condu^oB 
reached,  as  the  result  of  a  judicial  iDveatl- 
gatlon,  is  sufficient  In  law,  thongh  do  findings 
are  made  In  respect  to  the  theory  of  one  of 
the  parties.  Lewis  v.  First  Nat  Bank.  48 
Or.  182,  78  Pac.  990;  Jennings  v.  Prarier,  46 
Or.  470,  80  Pac.  1011."  Under  this  rule  and 
the  state  of  the  record  before  us,  there  li 
nothing  Indicating  that  the  note  in  question 
was  in  fact  a  purchase-money  Instrument  and 
consequently  nothing  to  which  we  can  apply 
the  contention  of  the  appellants. 

The  judgment  is  affirmed. 

McBRIDE.  C.  J.,  and  MOORB  and  R&BI- 
SBT.  JJ.,  Goncnr. 
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MOOBBI  et  n.  T.  iaJJ01*F  at  ox. 
(Sapreme  Conrt  of  Waahington.  Dec.  4,  1913.) 

1.  YMDOB  AMD  PUBCHASmt  (f  130*)  — TiTLK 

ot  Vkhdob— "Makkktabu  Title." 

To  be  marketable  within  the  spedfie  per- 
formance rule,  a  title  need  not  be  free  nom 
every  possible  technical  criticism  bat  must  be 
■nch  tfkat  a  reaaonably  well-informed  and  In- 
telligent purchaser  in  the  exercise  of  ordinary 
busineaa  caation  would  accept  it 

[Ed.  Mote.— For  other  caaea,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  24S,  247;  Dec.  Dlr  I 
130.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6>  pp.  4368-^;  toL  8.  p.  7717J 

2.  VKNDOB  AUD  PmCHAflBB  (|  ISO*)— TiTU 

OF  Vbitoob— "Habsbiabu  ttojb.*' 

A  will  provided  that  testator  gave  "to  ea<A 
of  children"  $25  and  to  his  wife  the  residae 
of  his  real  and  personal  estate  "of  which  1 
mar  die  possessed,  to  be  under  her  fall  control 
without  ue  intervention  of  the  courts  after  the 
will  is  probated."  When  the  will  was  execnt- 
ed  testator  had  foar  minor  children,  and  five 
months  later,  and  seven  months  before  his 
death,  a  fifth  child  was  born.  Bern.  &  Bal.  Code, 
I  1326,  provides  that  any  testator  who  dies  leav- 
laa  a  child  not  named  or  provided  for  in  his 
vi-ill,  thoueh  bom  after  the  will  is  made,  shall 
be  deemed,  as  to  such  child,  to  die  intestate. 
Hctd,  that  a  title  depending  on  a  conveyance  by 
testator's  widow  of  all  the  realty  would  not  be 
a  "marketable  title,"  so  that  specific  perform- 
ance of  such  tiUe  would  not  be  compelled. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dtc'  ||  245,  247;  Dec.  Dif.  S 
130.*J 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Jiidg& 

Action  by  Fred  O.  Moore  and  wife  against 
Geo.  C.  ElUott  and  wife.  From  a  Judgment 
for  plaintlffB,  defendants  appeaL  Reversed 
and  remanded  for  Judgment  as  Indicated. 

W.  D.  Lambnth,  of  Seattle,  for  appellants. 
A.  A.  Bootti,  of  Seattle,  for  respondents. 

ELUa,  J.  Action  to  compel  spedflG  per- 
formance of  a  contract  for  the  sale  of  real 
proper^.  The  material  fiicts  are  not  disput- 
ed. On  AprU  11,  1912,  the  plalntUT  Moore^ 
on  b«hal£  of  the  marital  community  consist- 
ing of  himself  and  wlfb,  entered  Into  a  writ- 
ten contract  with  the  defendants  for  the  pur- 
chase of  certain  real  estate  belonging  to  the 
defendants  and  paid  (100  on  the  purchase 
prica  In  payment  of  the  remaining  con^- 
eratlon,  the  plaintiffs  wore  to  convey  to  the 
defendants  certain  lots  in  the  city  of  Seat> 
tie  and  furnish  an  abstract  showing  good 
title.  The  abstract  furnished  showed  that 
the  title  offered  depended  on  a  conveyance 
to  the  plaintiffs  from  one  Flora  Ryder,  the 
widow  of  Heman  8.  Byder.  deceased;  that 
Honan  8.  Byder,  being  then  the  owner  of 
the  lots  In  gnestlon  and  other  property,  made 
his  last  will  and  testament  on  April  11, 1910, 
which  will  contained  the  foltowlng  material 
provlMons: 

"First,  I  give  to  each  of  my  children  ($26) 
twenty-flve  dollars. 

"Second.  To  my  beloved  wife.  Flora  Ryder, 


I  give,  derlse  and  beqneaOk  the  reddne  of  my 
estate  both  real  and  personal  of  which  I 
may  die  possessed,  to  be  under  her  fnll  con- 
trol without  the  intervention  of  the  cotuts 
after  will  Is  probated." 

At  the  time  this  will  was  ma,de,  the  Ryders 
had  four  minor  children.  About  five  months 
thereafter,  and  abont  seven  months  previous 
to  the  death  of  the  testator,  a  fifth  ctiUd 
was  bom.  The  defendants,  after  au  exami- 
nation of  the  abstract,  notified  the  plaintiffs 
that  the  title  to  the  property  In  question 
wonld  not  be  accepted  until  the  plaintiffs  had 
perfected  It  by  eUmlnaOng  or  quieting  title 
against  any  claims  of  these  children.  The 
plaintiffs,  refusing  to  take  any  action  to 
perfect  the  title,  brought  this  suit  From 
a  judgment  in  favor  of  the  plaintiffs,  the  de- 
fendants appeal. 

The  sole  question  presented  for  our  con- 
sideration is  whether  the  title  tendered  was 
free  from  reasonable  doubt,  hence  a  "mar- 
ketable" title. 

[1]  A  title,  to  be  marketable,  need  not  be 
perfect  (that  is  to  say,  free  from  every  pos- 
sible technical  criticism),  but  it  must  be 
reasonably  safe  (that  is  to  say,  such  that  a 
reasonably  well-informed  and  intelligent  pur- 
chaser, exercising  ordinary  business  caution, 
would  be  willing  to  accept).  "The  authori- 
ties hold  that  to  render  a  title  marketable 
it  Is  only  necessary  that  it  shall  be  free 
from  reasonable  doubt ;  in  other  words,  that 
a  purchaser  Is  not  entitled  to  demand  a  title 
absolutely  free  from  every  possible  technical 
suspicion.  He  can  only  demand  such  tlUe 
as  a  reasonably  well-informed  and  intelligent 
purchaser  acUng  upon  business  principles 
would  be  willing  to  accept."  Cummtngs  v. 
Dolan,  52  Wash.  496,  501,  100  Pac.  989,  991 
(132  Am.  St  Rep.  986);  Summy  v.  Ram- 
sey, 53  Wash.  93,  101  Pac.  606;  Somera  v. 
Fix,  134  Pac.  932;  Milton  v.  Crawford,  65 
Wash.  145,  154,  118  Pac.  32. 

[2]  We  are  not  called  upon  to  decide 
whether  the  title  offered  was  in  fact  good 
or  whether  we  would  so  hold  It  were  that 
question  before  us.  Granting  that  It  was, 
the  question  remains:  Was  that  fact  so 
free  from  doubt  that  a  reasonably  well-in- 
formed and  Intelligent  purchaser  of  ordinary 
business  caution  wonld  accept  it?  We  will 
assume  that  such  a  purchaser  would  take  le- 
gal advice  and  would  be  informed  as  to  the 
provisions  of  our  statute  and  the  dedslons 
of  this  conrt  touching  the  naming  or  pro- 
visirai  for  diUdren  in  wills.  He  would  learn 
tha.t  the  statute  (Rem.  &  Bal.  Code,  f  1326) 
provides  that:  "If  any  person  make  his 
last  will  and  dle^  leaving  a  child  or  children, 
or  descmdants  of  such  child  or  children,  in 
case  of  their  death,  not  named  or  provided 
for  in  such  will,  although  bom  after  tb» 
making  of  such  will,  or  the  death  of  the 
testator,  every  sudi  testator,  so  far  as  he 
shall  regard  such  child  or  children,  or  their 
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descendsntB,  not  proTlded  fbr,  shall  be  deem- 
ed to  die  Intestate,  and  Bach  child  or  dill- 
dies,  or  their  deeoendanta,  aliall  he  entitled 
to  Bodh  prop<ntion  of  the  estate  of  the  teata- 
tor,  real  and  penonal,  as  if  he  had  died  In- 
teatate,  a«id  the  same  shall  be  assigned  to 
them,  and  all  the  other  heirs,  deriaees,  and 
legatees  shall  refund  their  pioportlona] 
part"  He  would  he  advised  that  ttils  court 
has  declared  tiiat:  "All  of  the  antboiltles 
are  agreed  ixgon  the  propositlott  that  the  ob- 
ject of  this  and  similar  statutes  is  not  to 
compel  the  testator  to  make  any  sidwtantlal 
provision  for  hla  diildren  but  is  rimply  to 
provide  against  any  such  children  being  dls< 
Inherited  through  Inadvertence  of  the  testa- 
tor at  the  time  he  makes  his  yrilL"  Bovrer 
V.  Bower,  6  Wash.  225.  227,  81  Fac.  008.  He 
would  iffobahly  be  inf onaed  that  in  the  same 
case,  and  In  at  least  one  other  case,  this 
court  has  held  that  the  terms  of  a  will,  a^ 
affected  by  this  statute,  cannot  be  aided  by 
extrinsic  proof  (HiU  v.  HIU,  7  Wash.  409, 
36  Fac.  860).  and  that  in  the  last-mentioned 
case  this  court  said  that,  by  the  admisislon 
of  such  proof,  "the  sins  of  avarice  and  false 
swearing  would  receive  an  impetus  not 
hitherto  dreamed  of  in  connection  with 
decedents'  estates."  He  would,  of  course, 
know  that  in  the  nature  of  the  case  the  tes- 
tator could  not  actually  designate  by  name 
any  child  to  be  born  after  the  will  was  made, 
hvt  his  common  sense  would  suggest  that  If 
the  testator  knew  of  the  imminent  advent  of 
such  a  child,  or  had  In  mind  that  contingency 
and  desired  to  provide  for  it,  he  could  easi- 
ly and  unequivocally  do  so  by  simply  adding 
to  the  general  designation  "each  of  my  chil- 
dren" the  words  "now  Uvlng  or  berea^fter 
born"  or  words  of  similar  import  Suggest- 
ing this  to  his  attorney,  he  might  even  be 
advised  that  since  a  will,  in  the  absence  of 
an  expressed  intention  ther^  to  the  con- 
trary, win  be  held  to  speak  as  of  the  date 
of  the  death  of  the  testator,  and  that  there- 
fore the  courts  would  probably  hold  thai;  the 
designation  "each  of  my  children,"  when 
coupled  with  a  provision  tor  each,  would  in- 
clude children  bom  after  the  making  of  the 
will  bnt  prior  to  the  death  of  .the  testator, 
but  be  would  also  be  told  that  this  court 
has  never  yet  so  held.  He  would  doubtless 
be  told  that  our  statute,  though  similar  in 
purpose  to  those  of  other  states,  is  unlike 
nearly  all  of  them  in  terms  (Bower  v.  Bow- 
er, supra ;  Hill  v.  Hill,  supra),  and  that  un- 
til this  identical  question  has  been  passed 
upon  by  this  court,  in  a  proper  case,  there 
will  always  be  reasonable  danger  of  a  law- 
suit to  that  end.  We  cannot  say  as  a  mat- 
ter of  law  that  a  reasonably  intelligent  pur- 
chaser of  ordinary  business  caution  so  in- 
formed would  be  willing  to  accept  audi  a 
title,  nor  that  be  should  be  compelled  to  ac- 
cept it 

If  the  youngest  of  these  children  had  at- 


tained die  lawful  age  and  Uie  title  had  re- 
mained unquestioned  since  tlie  child's  ma- 
jority tor  a  pertod  equal  to  the  i^voinlate 
statute  ct  limitations,  a  diflfmnt  question 
would  be  presented.  Milton  t.  Crawford, 
supra. 

With  the  facts  as  they  are,  we  cannot  say 
tlut  the  appellants  refusal  to  aooept  the  ti- 
tle tendered  was  arbitrary,  capricious,  or  no* 
reasonable^  They  are  entitled  to  retain  tbe 
9100  paid  upon  tlie  ctmtract,  as  Uquldated 
damagea^  and  to  have  their  abstract  retnrs- 
ed  as  prayed  In  fiielr  answer. 

T^e  judgmmt  is  reversed,  and  the  cause 
is  remanded  for  judgment  in  accordance  with 
this  opinion. 

CBOW,  a  J.,  and  MAIN,  CHADWIGE, 
and  GOSB,  33^  concur. 


STATB  cx  reL  CTET  OF  SEATTLE  v.  PDB- 
UG  SERVICE  COMMISSION  OF 
WASHINGTON  et  aL 

(Supreme  Court  of  Washington.  Decs.  2,  IftlS.) 

1.  Gab  (I  14*)  — Ghanos  ui  Bates  — Fdblic 
Sbhvicb  ConcisaioN. 

Under  Public  Service  CommisSioD  Law 
(Laws  1911,  c.  117)  S|  26-28,  providing  that  all 
charges  made  hy  a  ughting  or  water  company 
shall  be  just  and  reasoiikblflh  that  every  sudi 
company  shall  file  with  the  Commission  and 
keep  open  to  public  inspection  schedules  show- 
ing rates  charged  or  to  be  charged,  and  that, 
unless  the  Conunisrion  otherwise  orders,  no 
chance  shall  be  made  in  such  a  rate,  except  aft- 
er 3u  days'  notice  to  the  commission,  a  pro- 
posed change  in  rates  so  noticed,  the  rates 
changed  not  having  been  established  by  any  or- 
der otf  the  Commission,  so  as  to  be  governed  by 
section  84,  will  automatically  go  into  effect  on 
expiration  of  such  30  days,  unless  suspended 
or  adjudged  unreasonable  by  the  Com  mission, 
gurraant  to  its  antbori^  under  seetiona  H, 

[Ed.  Note.— For  other  cases,  see  Gas,  Cat 
Dig.  B  10-11;  Dsc;  Dig.  i  14.*] 

2.  Gas   (I   14*)-<?HANGK   IN  RATB— INQDIBT 
UT  COIOIISSION— DlBOBBTION. 

Under  Public  Service  Commission  Law 
(Laws  1911.  c.  117)  |  M,  providing  that  vbea 
the  Commission  finds,  after  a  hearing  had  os 
its  own  motion  or  the  complaint  of  another  IQ- 
ed  with  it,  that  rates  charged  by  a  lighting  or 
water  company  are  unjust  or  insufficient  to 
yield  a  reasonaUe  return,  it  shall  determine  the 
reasonable  or  suBBcient  rates  and  fix  them  by 
order,  section  80  providing  that  complaint  may 
be  made  by  tbe  Commission  or  another  that 
such  a  company  is  doing  or  omitting  to  do  a 
thing  in  violation  of  law  or  of  an  order  of  the 
Conunission,  section  81  providing,  at  the  time 
fixed  by  it  for  bearing  thereon,  the  complain- 
ant and  the  company  shall  be  entiUed  to  be 
heard  and  to  Introduce  such  evidence  ai  he 
or  it  may  desire,  and  at  the  conclusion  of  the 
hearing  the  Commission  shall  make  findings 
and  enter  its  order  thereon,  and  section  82  pro- 
viding that,  when  any  such  company  ahall  fiie 
with  the  Commission  any  schedule  or  rule  hsT- 
ing  the  effect  of  increasing  a  rate,  the  Com- 
msslon  shall  have  power,  on  its  own  motion  or 
on  complaint,  to  enter  on  a  hearing  concerains 
such  proposed  increase  and  the  reasonablenesa 
and  juBtness  thereof  and,  pending  It  and  decisioo 
thereon,  may  suspend  operation  of  the  rate  for 
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a  certain  MiiocL  from  th«  tim*  it  otherwlBe 
would  go  into  effect,  and  after  a  fall  hearing 
may  make  EUdi  order  in  reference  thereto  as 
wonid  be  provided  in  a  bearins  initiated  after 
the  rate  bad  become  effective,  the  qncBtion  of 
tli«  Conunisidon  enteiing  on  an  intiairy  on  Its 
own  motion,  aa  to  tbe  reasonablenesa  and  imt- 
nesa  of  a  proposed  increase  in  a  rate,  or  of  its 
own  motion  pursuing  an  inquiry  thereon,  ineti- 
tnted  at  the  instance  of  another  aa  complain- 
ant, beyond  the  evidence  brongbt  before  the 
Gommiaaion  by  the  complaisant  and  the  com- 
pany, is  one  of  discretion  in  the  Oommission,  be- 
yond the  control  of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Gaa,  Cent 
Dig.  SS  10-H;  Dec.  Dig.  i  14.«] 

3.  Gas  (S  14*>— Ghahgb  or  Batbs—Riason- 
ABucNBss— Inquibt  bt  GoHiasraoiT— BtTB- 

DEN  OF  PbOOF. 

The  harden  of  proof,  aa  to  reasonableness 
and  justness  of  a  proposed  increase  of  rate 
by  a  lighting  or  water  company,  on  an  inquiry 
institoted  by  the  Public  Service  Commission,  at 
instance  of  another,  is  not  on  the  company; 
the  proposed  rate  not  being  so  clearly  Qnrea> 
sonable  and  exorbitant  that  tlie  Commission 
could  judicially  know  that  it  waa  unch,  and  the 
rate  proposed  to  be  increased  not  being  one 
that  had  been  fixed  by  the  Commission,  whicb 
Public  Service  Commission  Law  (Laws  1911,  c. 
117)  S  84,  provides  shall  not  be  changed  with- 
out consent  of  the  Commission  first  obtained. 

[Ed.  Note.— For  other  cases,  see  Gas,  Gent 
Dig.  »  10-11:  Dee.  Dig.  {  14.^] 

4.  Gab  (j  14*)— Rxa80NABLbiti»b  of  Rates— 

DETBKHIIf ATIOn . 

The  reasonableness  of  a  rate  of  a  liKbtlng 
or  water  company  is  not  to  be  determined  by  a 
mere  mathematical  calculation  but,  while  cost 
aud  revenue  have  no  inconaiderable  bearing 
thereon,  is  to  an  extent  within  the  flexible  limit 
of  judgment 

[¥16.  Note.— For  other  cases,  see  Gas,  Coit 
Dig.  SI  10-11;  Dec  Dig.  8  l4.«] 

Department  2.  Appeal  from  Snperior 
Court,  King  County;  B.  B.  AlbertscHi,  Jndge. 

Inquiry  insUtnted  by  the  PabUc  Service 
Commission,  at  the  Instance  and  on  the  com- 
plaint of  the  dty  of  Seattle,  as  to  reaBon- 
ablenesa  of  a  proposed  increase  in  a  charge 
by  the  Seattle  I^gbttng  Company.  The  Com- 
mlssioii  dlsmisBed  the  complaint  A  writ  of 
error  by  the  State,  on  relation  of  said  City, 
remored  tlie  proceeding  to  the  Superior 
Courts  from  tbe  Jndgm^t  of  which,  remand- 
Ins  the  matter  to  the  Gonunisaion  for  further 
Inquiry,  the  Oommission  and  the  Company 
appeaL  Bevened,  and  decision  of  Gommis- 
aion  affirmed. 

Gllse  &  Poe,  of  Seattle,  for  appellants.  Jas. 
E.  Bradford,  Ralph  &  Pierce,  and  C.  B. 
Wblte^  all  ot  Seattle,  for  reapondent 

PARKER,  J.  The  Public  Service  Commls- 
sioD  Instituted  an  Inquiry,  at  the  instance  of 
the  city  of  Seattle,  as  to  the  reasonableness 
of  the  Seattle  Lighting  Company's  proposed 
Increase  in  Its  minimum  monthly  charge  from 
25  cents  to  50  cents,  made  to  its  gas  custom- 
ers, of  which  proposed  change  it  gave  notice 
and  filed  a  supplemental  tariff  sheet  with  the 
labile  Service  Commission,  showing  the 
»ame,  in  pursuance  of  the  Public  Service 
Gommiaalon  Law.   Hearing  was  bad  in  due 


course,  at  which  evidence  was  Introduced 
toudhins  the  question  ot  the  reasoDableness 
of  the  proposed  increase.  Thereupon  the 
Commission  made  findings  and  rendered  its 
decision  dismissing  the  proceeding  upon  the 
ground  stated  therein  as  follows:  "In  pre- 
senting 1(8  case  to  the  Commission,  the  dty 
authorities  contended:  *  •  •  Secondly. 
That  *  *  *  a  60-cent  minimum  Is  ex- 
cessive and  a  i%-cent  minimum  is  sufficient 
•  •  •  At  tlie  hearing  neither  the  com- 
plainant nor  the  defendant  produced  any 
convincing  evidence  tending  to  show  elth&e 
the  reasonablenesa  or  unreasonableness  of 
the  25- cent  or  the  60«ent  minimum.  The 
Commission  delegated  Its  own  engineer,  Mr. 
H.  L.  Gray,  to  make  an  independent  investi- 
gation, and  from  the  data  obtained  by  him. 
In  an  examination  into  the  details  of  the 
defendant  company's  business,  it  appears 
that  a  reasonable  minimum  charge  to  be  ap- 
plied uniformly  to  all  consumers,  whether 
on  plain  meters  or  on  automatic  pr^ay  me- 
ters, cannot  be  less  than  42.9  cents  per  month. 
In  calculating  this  minimum  It  was  necessary 
for  the  engineer  to  make  many  assumptions 
of  fact  in  the  absence  of  a  complete  valua- 
tion of  the  defendant  company's  property. 
It  is  possible  that  a  complete  valuation  of  the 
plant  and  a  thorough  inveatlgatton  into  the 
revenues  and  operating  expenses  of  the  com; 
pany  might  disclose  facts  sufficient  to  prove 
that  the  minimum  could  reasonably  be  some- 
what higher  or  somewhat  lower  ttian  the 
amount  deduced  by  the  Oommlssion's  engi- 
neer. From  the  eridence  Introduced  the 
Commission  is  of  tlie  opinion  that  the  com- 
plainant has  failed  to  prove  the  unreason- 
ableness of  the  minimum  charge  challenged, 
and  Qiat  therefore,  of  necessity,  this  com- 
plaint must  be  dismissed." 

The  d^,  deeming  itself  uid  its  citizens 
aggrieved  thereby,  caused  the  proceeding  to 
be  removed  by  a  writ  of  review  to  the  supe- 
rior court  fbr  Etng  county,  seeking  a  rever- 
sal of  the  dedsion  of  the  Commission  and 
such  disposition  of  the  case  as  would  result 
in  adjudging  the  proposed  Increase  to  be  un- 
reasonable and  the  original  diarge  reason- 
able. Hearing  In  that  court  was  had  upon 
the  record  made  before  the  Commission, 
which,  so  far  as  we  need  here  notice  its 
language,  reads  as  follows:  "It  Is  ordered, 
adjudged,  and  decreed  that  the  said  order  of 
dlunlssal,  in  so  far  as  the  same  relates  to 
a  minimum  charge,  be,  and  It  Is  hereby, 
vacated,  and  said  matter  be,  and  It  la  hereby 
remanded  to  the  Public  Service  Commission 
of  Washington,  with  directions  to  proceed 
therein  and  require  the  Seattle  Lighting  Com- 
pany to  establish  by  a  preponderance  of  evi- 
dence that  any  proposed  increased  luiulmuni 
charge  in  excess  of  26  cents  per  meter  per 
month  is  Just  and  reasonable,  which  Just  and 
reasnable  rate  shall  continue  In  effect  and  not 
be  ecceeded  until  such  time  in  ttie  fntnte 
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as  Mid  Public  Serrtce  CommiBslon  may  of 
its  own  motioD,  or  at  the  Instance  ot  said 
Seattle  Llsbtlng  Company,  or  the  dty  of 
Seattle  or  some  third  party  In  another  pro- 
ceeding, determine  what  Is  a  fidr,  just;  rea- 
sonably and  sufficient  rate.  In  other  re- 
spects the  tariff  of  said  Seattle  Lighting 
Company,  made  effective  by  said  Public  Serv- 
ice Commission  as  of  July  4,  1912,  not  being 
in  question  In  these  proceedings,  is  not  dis- 
turbed." From  this  disposition  of  the  case 
In  the  superior  court.  It  la  brought  to  this 
court  by  appeal,  where  reversal  of  the  Judg- 
ment of  the  superior  court  and  affirmance 
of  the  decision  of  the  Commission  Is  sought 
The  argument  of  learned  counsel  upon 
both  sides  of  the  controversy  seems  to  be  ad- 
dressed largely  to  the  question  of  burden  of 
proof  In  the  hearlug  before  the  Commission. 
Counsel  for  the  dty  contend  that  the  burden 
of  proof  as  to  the  reasonableness  of  the  pro- 
posed change  In  the  minimum  monthly  rate 
was  upon  the  lighting  company  at  the  bear- 
ing before  the  Commission,  seeming  to  as- 
sume that  Its  notice  and  filing  of  eupple- 
mental  tariff  sheet  so  showing  Is  in  sub- 
stance an  application  to  the  Commission  for 
permission  to  make  such  change,  and  that, 
when  objection  was  made  thereto  by  the  dty, 
such  change  would  not  become  effective  until 
It  had  been  affirmatively  proven  that  the 
same  Is  reasonable  and  a  dedsion  rendered 
by  the  Commission  affirmatively  so  determin- 
ed. This,  apparency,  Is  the  view  adopted  by 
the  trial  court.  Counsel  for  appellants  con- 
tend In  substance  that,  the  proposed  change 
having  been  duly  noticed  and  filed  as  pro- 
vided by  the  Public  Service  Commission  Law, 
the  new  rate  automatically  takes  effect  at 
the  espiratlon  of  30  days  after  the  notice 
and  filing  thereof,  subject  only  to  temporary 
suspension  thereof  by  the  Commission  pend- 
ing an  inquiry  by  the  Commission  as  to  its 
reasonableness  and  to  a  final  decision  upon 
such  Inquiry,  affirmatively  determining  that 
the  proposed  new  rate  Is  unreasonable;  that 
the  burden  of  showing  the  reasonableness  of 
the  new  rate  Is  not  upon  the  Ughting  com- 
pany, but  the  burden  of  showing  Its  unrea- 
sonableness la  upon  those  attacking  it;  and 
that,  while  the  Inquiry  may  be  Instituted  by 
the  Commission  upon  Its  own  motion,  the 
Commission  Is  not  by  law  required  to  take 
the  burden  of  proof  from  the  complainant 
and  cause  proof  to  be  brought  before  It  upon 
Its  own  motion  to  any  greater  extent  than  Its 
discretion  may  dictate.  As  we  understand 
the  CommlsGdon,  it  assumed  substantially 
this  position.  While  It  did  delegate  Its  own 
engineer  to  make  an  Independait  investiga- 
tion touching  the  reasonableness  of  the  new 
rate,  and  received  his  testimony  upon  the 
result  of  bis  Investigation,  and  to  that  extent 
may  be  said  to  have  treated  Its  inquiry  as 
being  upon  Its  own  motion,  It  apparently 
concluded  that  further  Investigation  upon  its 
own  motion  was  not  called  for,  and  was  of 
the  opinion  that  the  erid^ce  produced  by 


the  dty,  whlcii  it  treated  as  tb»  oompbdiiant, 
together  with  that  produced  apon  its  own 
motion,  did  not  show  the  new  rate  to  be  un- 
reasonable. Tbla,  it  concladed,  called  for  a 
dismissal  of  t2ie  proceeding  and  allowing 
the  new  rate  to  automatically  become  ef- 
fectlTe. 

The  dedalon  of  the  superior  court  1b  hi 
substance  that  the  Commission  Is  by  law 
required  to  afflrmatlTely  determine  what  lea- 
sonable  rate  the  lighting  company  is  entitled 
to  charge,  and  that  the  Commls^on  failed  in 
its  duty  by  merely  determining  negattvely 
that  the  proposed  new  rate  Is  not  shown  to 
be  unreasonable,  even  though  the  evidence 
before  it  may  not  have  been  suffident  to  call 
for  an  affirmative  finding  as  to  what  rate  is 
reasonable;  the  court's  view  apparently  be- 
ing that  it  was  the  duty  of  the  CommissIOD, 
upon  Its  own  motion,  to  cause  such  further 
evidence  to  be  brought  before  It  to  enable  it 
to  afflrmatlTely  determine  such  reasonable 
rate  as  the  lighting  company  was  entlUed  to 
charge.  The  effect  of  the  superior  court's 
decision  is  to  compel  the  Commission  to 
carry  on  an  Inquiry  upon  Its  own  motion  to 
that  point  where  It  can,  from  the  evld^ce 
produced  before  It,  affirmative  find  tbe 
amount  of  the  reasonable  rate  chargeable 
by  the  lighting  company.  The  questions  pre- 
sented In  this  branch  of  the  case  are  some- 
what Involved  and  difficult  of  statement  but 
In  their  last  analysis  they  amount  to  little 
else  than  this:  Has  the  superior  court  the 
authority  to  compel  the  Public  Service  Com- 
mission to  Institute  or  carry  on  an  inquiry 
upon  Its  own  motion?  This,  It  seems  to  us, 
Is  the  ultimate  question  involved,  to  wldch 
the  question  of  burden  of  proof  la  really 
only  InddentaL 

[1]  The  right  of  the  lighting  company  to 
fix  and  change  Its  rates  Is  clearly  recog- 
nized by  the  Public  Service  Commission  Law, 
subject  only  to  the  limitations  therein  pte- 
scribed,  as  found  In  Laws  1911,  at  pages  558, 
559,  as  follows: 

"Sec.  20.  All  chaises  made,  demanded  or 
received  by  any  gas  company,  electrical  com- 
pany or  water  company  for  gas,  electricity 
or  water,  or  for  any  service  rendered  or  to 
be  rendered  In  connection  therewith,  shall  be 
Just,  fair,  reasonable  and  suffident" 

"Sec.  27.  Every  gas  company,  electrical 
company  and  water  company  shall  file  with 
the  Commission  and  shall  print  and  keep 
open  to  public  Inspection  schedules  In  such 
form  as  the  Commission  may  prescribe,  show- 
ing all  rates  and  charges  made,  established 
or  enforced,  or  to  be  charged  or  enforced." 

"Sec.  28.  Unless  the  Commission  othowlse 
orders,  no  change  shall  be  made  In  any  rate 
or  charge  or  in  any  form  of  contract  or  agree- 
ment or  In  any  rule  or  regulation  relating  to 
any  rate,  charge  or  service,  or  In  any  geosnd 
privilege  or  fadllty  which  shall  have  been 
filed  and  published  by  a  gas  company,  elec- 
trical company  or  water  company  In  com- 
pliance with  the  requirements  of  the  pieced* 
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fug  section,  except  after  thirty  days'  notice 
to  the  Oonunlsdm  and  jmbllcatlfni  for  tStlrty 
days,  wblcb  notice  shall  plainly  state  the 
<diange0  proposed  to  be  made  in  the  schedule 
then  In  force  and  the  time  when  the  cliance 
will  go  taito  0Bnet  and  all  proposed  Changes 
shall  be  shown  by  printing,  fflUng  and  pnb- 
Ushlng  new  achodoleB,  or  shall  be  plainly  tOr 
dicated  nptm  tiie  sdiednles  In  fince  at  Che 
time  and  kept  open  to  pnbUc  InqMctton.  The 
CkMnmlsslon,  for  good  canse  shown,  may  al- 
low diangea  withoat  requiring  the  thirty 
Aajif  notice  by  duly  flUng,  in  such  manner 
as  it  may  direct,  an  order  specifying  the 
changes  so  to  l>e  made  and  the  time  when 
it  Shan  take  efloct" 

It  seems  plain  to  ns,  from  the  reading  of 
these  provl^ons,  tiiat  a  proposed  Change  In 
rates  properly  noticed  and  iUed  as  pioTlded 
in  section  28  by  a  public  service' corpora- 
tion, such  as  this  lighting  company,  will  au- 
tomatically go  into  ect  upon  the  exidratlon 
of  the  80  days  therein  spedfled,  unless  sus- 
pended or  adjudged  unreasonable  by  the 
Public  Service  Commission,  in  the  enrdse 
of  its  anthority,  as  provided  by  the  following 
provisions  of  tbe  Public  Service  Commission 
Laws  of  1911.  pp.  671t  082,  693,  6M : 

"Sec.  64.  Whenever  the  Commission  shall 
find,  after  a  bearing  had  upon  its  own  mo- 
tion, or  upon  complaint  as  herein  provided, 
that  the  rates  or  charges  demanded,  exacted, 
charged  or  collected  by  any  gas  company, 
electrical  company  or  water  company,  for 
gas,  electricity  or  water,  or  in  connectloQ 
therewith,  or  that  the  roles,  r^nlations, 
practices  or  contracts  affecting  such  rates  or 
charges  are  unJuBt,  unreasonable,  unjustly 
discriminatory  or  unduly  preferential,  or  In 
any  wise  in 'violation  of  the  provisions  of  the 
law,  or  that  such  rates  or  charges  are  in- 
sufficient to  yield  a  reasonable  compensation 
for  the  service  rendered,  the  Commission 
shall  determine  the  just,  reasonable,  or  suffi- 
cient rates,  charges,  regulations,  practices  or 
contracts  to  be  thereafter  observed  and  in 
force,  and  shall  flx  tbe  same  by  order  as 
hereinafter  provided." 

"Sec  86.  Complaint  may  be  made  by  the 
Commission  of  Its  own  motion  or  by  any  per- 
son or  tK>rporatton,  cbamber  of  commerce, 
board  of  trade,  or  any  commercial,  mercan- 
tile, agricultural  or  manufacturing  society, 
or  any  body  politic  or  municipal  corporation, 
by  petition  or  complaint  In  writing,  setting 
forth  any  act  or  thing  done  or  omitted  to  be 
done  by  any  public  service  corporation  in 
violation,  or  claimed  to  be  in  violation,  (tf 
any  provision  of  law  or  of  any  order  or  role 
of  the  Commission:  •  •  •  Provided,  all 
grievances,  to  be  inQuired  into,  shall  be 
plainly  set  forth  In  the  complaint  *  •  • 
Uptm  the  filing  of  a  complaint,  the  Commis- 
sion shall  caose  a  copy  thereof  to  Iw  served 
upon  the  person  or  corporation  complained 
ol^  which  shall  be  accompanied  by  a  notice 


fixing  the  time  when  and  place  where  a  hear- 
ing will  be  had  upon  such  complaint." 

"Sec  8L  At  the  time  fixed  for  tbe  hearing 
mentioned  in  the  preceding  section,  the  ccnn- 
plainant  and  the  person  or  corporation  com- 
plslned  of  shall  be  entitled  to  be  heard  and 
Introduce  suCh  evidence  as  he  or  it  may  de- 
sire. The  Conmiisslon  shall  Issue  process  to 
enforce  the  attmdance  of  all  necessary  wit- 
nesses. At  the  conclusion  of  such  hearing 
the  Commission  shall  make  and  render  find- 
ings concerning  the  subject-matter  and  facts 
inquired  into  and  enter  its  order  based  there 
on." 

"See.  82l  Whenever  any  pidilic  swloe  com- 
pany shall  file  with  the  Commission  any 
schedule,  classlflcatlcui,  rule  or  regnlatiim, 
tiie  eifect  of  whidi  is  to  increase  any  rate, 
fare,  charge,  rental  or  toll  theretofore  charg- 
ed, the  Omimlsdon  shall  have  povrer,  either 
upon  Its  own  mottmi  or  upon  complaint,  upon 
notice,  to  enter  npim  a  beating  concerning 
such  proposed  Increase  and  tbe  reasonableness 
and  Justness  thereof  and  pending  such  hear- 
ing and  the  decL^on  thereon  the  Commission 
may  suspend  the  operation  of  such  rate,  far^ 
charge,  rental  or  toll  for  a  period  of  ninety 
(90)  days  from  the  time  the  same  would  oth- 
erwise go  into  efCect,  and  after  a  full  hear- 
ing the  Commission  may  make  such  order 
In  reference  thereto  as  would  be  provided  in 
a  bearing  initiated  after  the  same  bad  be- 
come effective:  Provided,  that  If  any  such 
hearing  cannot  be  concluded  within  the  peri- 
od of  suspension,  as  above  stated,  the  Com- 
mission may,  in  its  discreCUin,  extend  the 
time  of  suspension  for  a  further  period  not 
exceeding  sixty  (60)  daya" 

[2]  These  provisions,  we  think,  lead  to  the 
conclusion  that  the  Question  of  the  Commis- 
sion entering  upon  an  inquiry  npon  Its  own 
motion,  or  of  the  Commission  of  its  own  mo- 
tion pursuing  an  Inquiry  beyond  the  eridence 
brought  before  It  by  the  comi)lainlng  and 
defending  parties,  where  the  Inquiry  Is  in- 
stituted at  the  instance  of  such  complaining 
party.  Is  one  of  discretion  In  the  Commis- 
sion, quite  beyond  the  control  of  the  courts. 
The  logic  of  the  assnmption  that  the  courte 
have  power  to  compel  the  Commission  to  ex- 
tend its  Inquiry  beyond  the  evidence  present- 
ed to  it  by  contesting  parties  would  also  lead 
to  the  conclusion  that  the  courts  have  pow- 
er to  compel  tbe  Commission  to  Institute  an 
inquiry  as  to  the  reasonableness  of  rates  sjb 
upon  ite  own  motion,  Cor  whatever  evidence 
is  brought  before  the  Commission,  in  addi- 
tion to  the  evidence  produced  1^  the  com- 
lAalning  and  defending  parties,  mnst^  of 
necessity,  be  sn^  evidence  as  the  Commis- 
sion, npon  its  own  motion,  may  canse  to  be 
brought  before  it  It  seems  to  us  to  require 
but  little  argument  to  show  that  while  the 
Public  Service  Oommlsshm  Law  authorizes 
the  Commission  to  Institote  and  pursue  an 
i  Inquiry  upon  its  own  motion  touching  the 
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reasonablenesa  of  rates  of  a  public  service 
corporation,  the  Commission  Is  the  sole  Judse 
of  when  It  will  so  Institute  and  to  what  ex- 
tent It  will  80  pursue  an  inquiry.  In  deter- 
mining this  Question,  the  Commission  is  not 
acting  In  any  sense  judicially,  though  it  may 
be  said  to  so  act  in  welghii^  the  evidence 
and  reaching  Its  final  dedslon  upon  an  in- 
quiry. This  apparently  dual  nature  of  its 
duties  was  noticed  by  ns  in  State  ex  rei.  G. 
N.  B.  Co.  T.  Hallway  Commission,  60  Wash. 
218,  223,  110  Pac  1075.  ManifesUy  it  is 
wholly  Impractical  and  beyond  tbe  proper 
sphere  of  ttie  courts  to  assume  to  control  In 
any  degree  this  pnrely  nonjudicial  duty  of 
the  Commission.  Any  attempt  on  the  part 
of  the  conrtB  to  do  so  would.  It  seems  clear 
to  us,  be  to  enter  the  field  of  executive  and 
adminlstratlTe  duties.  Such  would  be  clear- 
ly subversive  of  our  theory  of  government. 
We  are  of  the  opinion  that  the  superior  court 
was  in  error  in  remanding  tba  proceeding  to 
the  Commission  and  directing  It  to  proceed 
in  effect  as  upon  its  own  motion.  It  is 
worthy  of  note  here  that  no  evidence  <^ered 
by  the  city  was  excluded  by  the  Commission. 

[3]  The  Question  of  burden  of  proof  is,  aft- 
er all,  not  so  very  vital  in  this  controversy. 
From  what  we  have  said  so  tax,  there  does 
seau  to  be  a  sense  in  which  the  burden  of 
pi-oof  is  not  upon  the  UghUng  company  to 
show  the  reasonableness  of  Its  new  rate. 
We  apprehend,  however,  that  the  lighting 
company  might  have  made  a  rate  so  dearly 
unreasonable  and  exorbitant  that  tbe  Com- 
mission, or  possibly  even  the  courts,  could 
judicially  know  that  It  was  such.  For  in- 
stance, had  the  ligliting  company  fixed  Its 
proposed  new  minimum  monthly  rate  at,  say, 
$20,  the  Commission  doubtless  would  have 
been  warranted  in  requiring  It  to  assume  the 
burden  of  proving  the  reasonableness  of  such 
a  rate,  since  facts  within  Its  Judicial  knowl< 
edge  would  doubtless  lead  It  to  decide  such 
a  rate  to  be  unreasonable,  In  the  absence  of 
proof  to  the  contrary.  Another  Instance  in 
which  the  burden  of  proof  would  probably 
be  npon  the  lighting  company  Is  tliat  contem- 
plated by  section  84  of  the  Public  Service 
Commission  Law,  found  on  page  595,  Laws 
1911,  reading  as  follows :  "Sec.  84.  Whenever 
the  Commission  shall  find,  after  bearing  had 
upon  its  own  motion  or  ujfoa  complaint  as 
herein  provided,  that  any  rate,  toll,  rental 
or  charge  which  has  been  the  subject  of  com- 
plaint and  inquiry  is  sufficiently  remunera- 
tive to  tbe  public  service  company  affected 
thereby,  it  may  order  that  such  rate,  toll, 
rental  or  charge  shall  not  be  changed,  alt^ 
ed,  abrogated  or  discontinued,  nor  shall 
there  be  any  change  In  the  classification 
which  will  change  or  alter  auc^  rate,  toll, 
rentsd  or  charge  vrithout  first  obtaining  the 
consent  of  the  Commissioa  anttiorlzing  snch 
change  to  be  made." 

But  we  have  no  such  extreme  case  before  us 
as  the  former,  nor  does  the  present  case  fall 


within  the  provisions  of  section  84,  since  it 
is  apparent  from  the  record  btitbve  us  that 
the  original  rate  of  the  lighting  company 
sought  to  be  changed  by  it  was  not  establish- 
ed hy  any  order  of  the  Commission  but  was 
manlfeaUy  the  original  rate  made  by  that 
company,  without  any  act  on  the  part  of 
the  Commission  other  titan  to  receive  the  fil- 
ing of  the  schedule  tlieraof.  So  it  Is  ap- 
parent that  the  affirmative  consent  of  Okt 
Commission  to  change  that  rate  in  the  man- 
ner provided  by  section  28  was  not  required, 
though  the  Commission  had  the  power  to 
suspend  and  adjudge  such  new  rate  unrea- 
sonable and  In  that  manner  only  prevent  It 
becoming  effective.  The  provtstons  of  section 
64  lend  additional  mqtport  to  tfie  view  that 
the  piDp(»ed  new  rate  of  the  lighting  com- 
pany, which  was  properly  noticed  and  filed, 
becomes  antomatically  ^ecttve,  subject  to  be 
defeated  by  the  Conunlsalon  only  In  the  oibd- 
ner  already  Indicated.  We  are  ot  the  opIniOD 
that  the  Commission  did  not  err  in  proceed- 
ing upon  the  theory,  if  it  did  so  proceed  aa 
coonsel  contend,  that  the  burden  of  proof 
was  not  upon  the  lighting  company  to  show 
reasonableness  of  its  proposed  new  rate, 
though  we  think  this  question  Is  not  of  very 
serious  practical  moment  here. 

[4]  Some  contention  is  made  by  counsel  for 
appellants  that,  regardless  of  where  the  bur- 
den of  proof  lay  in  this  controversy,  the 
weight  of  the  evidence  establishes  the  rea- 
sonableness of  the  new  rate  proposed  by  the 
lighting  company.  A  reading  of  the  entire 
record  furnishes  plausible  ground  for  this 
argument,  In  view  of  the  recognized  ftct  that 
such  reasonableness  cannot  be  measured  with 
any  great  d^ree  of  exactness.  ,  The  role  of 
such  reasonableness  Is  well  stated  Com- 
missioner Lane  In  Advances  In  Rates  Investi- 
gation— Western  Case,  20-Interst  Com.  Com'n 
Rep.  SOT,  319,  as  follows:  "The  reasonable- 
uess  of  a  rate  la  to  be  determined  by  no  mere 
mathematical  calculation,  thou^  figures  of 
cost  and  revenue  must  play  a  not  Inconsider- 
able part  In  arriving  at  a  final  Judgmoit 
Wise  men  may  differ  as  to  what  a  'Just  and 
reasonable  rate'  is  under  given  conditioiis. 
The  courts  recognize  that  there  is  abuodnat 
play  for  what  tbe  present  Chief  Justice  so 
admirably  described  as  'the  flexible  limit  of 
judgment  which  belongs  to  the  power  to  make 
rates.'  [Atlantic  Coast  Line  v.  N.  Car.  Corp. 
Com'n]  206  n.  B.  26  [27  Sop.  Ct  686,  61  L. 
Ed.  d38,  U  Ann.  Caa.  886]." 

In  viev,  however,  of  tbe  language  of  our 
Cooimladon's  dededon  above  quoted,  which 
we  have  noticed  is  in  form  a  negative  fining 
that  the  evidmoe  did  not  convince  it  that  flie 
proposed  new  rate  i>  unreasonable,  we  will 
not  review  the  evldsooe  with  a  view  to  de- 
terndniiv  what  It  affirmatively  shows  ts  to 
tbe  reasonableneBB  of  the  new  rate  but  vlll 
follow  the  contmtlon  of  connsd  for  the  dty. 
which  brushes  uide  ttia  contuttifm  of  coun- 
sel for  appellants  and  asserts  that  *ihat  gnes- 
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Hon  la  not  InvtAred  In  Oils  aroeal,'*  argning; 
as  we  have  already  noticed,  tbat  it  was  Oie 
dntjr  of  the  Oommisalon  to  pnrane  the  Inqnlry 
upon  Its  ovn  InltlatlTe  beorond  ttie  erldoioe 
prodaced  before  it  by  the  dty  and  Uie  U^t- 
ing  conpany  as  the  eontoidlng  parties,  which, 
as  we  have  already  noticed,  It  might  do  or 
not,  as  its  dlscretton  dictated,  witfacmt  con- 
trol of  ttie  courts^  regaidless  of  what  it  might 
determine  to  do  In  that  regard.  Bnt  a  fur- 
ther pursolng  of  counsel's  contentions  would 
only  lead  tis  back  to  the  questions  we  have 
already  discnssed  and  reached  a  condnaton 
upon. 

We  do  not  find  It  seriously  contended  In  the 
brief  of  connsel  for  the  city  that  the  evidence 
produced  before  the  Commission  was  such  as 
to  call  for  an  affirmative  finding  by  the  Com- 
mission that  the  proposed  new  rate  is  unrea- 
sonable or  that  the  original  rate  Is  reason- 
able, but  only  that  the  Commission  should 
littTe  proceeded  upon  the  theory  either  that 
the  harden  of  proof  was  upon  the  lighting 
company  to  show  the  reasonableness  of  its 
proposed  new  rate,  and,  upon  that  theory, 
should  have  decided  the  original  rate  to  be 
reasonable,  or  should  have  proceeded  with 
the  inquiry  upon  its  own  Initiative  and 
brought  other  evidence  before  it  and  made  an 
afflrmatlTe  finding  of  what  rate  is  reasonable, 
based  upon  sndi  evidenoe.  Since,  however, 
the  contention  here  made  by  counsel  for  the 
citj  only  looks  to  the  affirming  of  the  su- 
perior court's  decision,  which  would  result  in 
remanding  the  proceeding  to  the  Commission 
with  directioiui  to  proceed  with  the  inqniry 
as  upon  its  own  initiative  we  need  notice  no 
other  phase  of  this  contention,  and  this,  we 
think,  has  been  disposed  of  by  what  we  have 
already  said. 

We  are  of  the  opinion  that  Qie  Commission 
was  not  by  law  required  to  pursue  the  Inquiry 
beyond  the  evidence  produced  before  it  by 
the  contesting  parties,  to  wit,  the  dty  and  the 
lighting  company,  to  any  greater  extent  than 
in  Its  own  Judgment  would  be  necessary  or 
proper;  that  the  courts  cannot  control  the 
Commission's  discretion  exercised  In  decid- 
ing such  a  question;  that  the  finding,  nega- 
tive in  form,  resulted  in  such  new  rate  be- 
coming automatically  effective;  and  that  the 
proposed  new  rate,  noticed  and  filed  by  the 
lighting  company,  could  not  be  impaired  or 
rendered  Ineffectual  except  by  t^porary  sus- 
pensloa  there(tf,  pending  a  hearing  as  to  its 
reasoiubleness,  or  by  a  final  ded^n  of  the 
Commission  determining  the  same  to  be  un* 
reasonable. 

The  Judgment  of  the  superior  court  is  re- 
versed, and  the  decision  of  the  Commission  Is 
affirmed. 


GROW,  a  J.,  and  MOUNT,  M0RBI8,  and 

FULLERTON,  JJ.,  concur. 


LONGFELLOW  et  al.  v.  OITZ  OF 
SEAITLOJ 

(Sapmne  Court  of  Washington.  Dee.  4,  1918.) 

1.  Death  (I  9*)— STATTrrBs— Implisd  Rbpeai» 

Lewi  1009,  c.  60,  S  8)  ^  effect  ordering  a 
monthly  pension  equal  to  half  of  the  salary  of 
a  fireman  dying  in  the  service  and  leaving  a 
widow  and  children  under  16  years  of  age, 
to  be  paid  to  the  widow  for  life,  did  not  im- 
pliedly repeal  the  general  statute  giving  a  right 
of  action  (or  wrongful  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  U;   Dec  Dig.  I  9.*] 

2.  EucnoN  07  RmxDiBs  (|  S*)— Bxghib  or 

Action— Action  fob  Death. 

While  liEws  1909,  c.  60,  S  8.  providing  for 
a  monthly  pension  equal  to  half  of  the  salary 
of  a  fireman  dying  in  the  service  and  leaving 
a  widow  and  children  under  16  years  of  age, 
to  be  paid  to  the  widow  for  life,  la  not  so 
broad  as  the  general  wrongful  death  statute, 
in  a  case  in  which  recovery  could  be  had  un- 
der either  statute,  the  respective  remedies  are 
separate  and  not  cumulative,  so  that  recovery 
under  ooe  in  such  case  would  prevent  recovery 
under  the  otlier, 

[Ed.  Note.— For  other  cases,  see  Electlfm  of 
Remedies,  Cent.  Dig.  U  8,  4;  Dec.  Dig.  |  S.*j 

3.  Damages  (|  87*)— Exeuplabt  Dahaoks— 

Statutoky  Action. 

Exemplary  damages  are  not  recoverable  in 
a  statutory  action  for  damages  unless  the  stat- 
ute expressly  authorizes  them. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  18&-ld2;  Dec  Dig.  |  87.*] 

4.  Municipal  Oobfobationb  (|  200*)— City 
Officers— FiBEHEN— Pensions  tob  Death 
— ^Adequacy  of  Goupensation. 

Where  the  amount  of  a  pension  P&id 
monthly  to  a  fireman's  widow  under  the  Fire- 
men's Pension  Act,  Laws  1909,  c  60,  }  8.  is 
equal  to  interest  at  the  statutory  rate  on  a 
sum  three  times  as  great  as  tbat  claimed  by 
the  widow  in  the  complaint  in  an  action  against 
the  city  for  the  fireman's  wrongful  death,  un- 
der the  general  death  statute.  It  cannot  be  said 
that  the  compensation  recoverable  by  her  un- 
der the  pension  act  Is  inadequate. 

[Ed.  Note.— For  other  caaeB,  see  Honidpa) 
Corporation%  Gent  Dig.  |  647;  Dec  Dig.  I 
200.*] 

6.  Election  of  Rehbdies  ({  14*)— Effect  of 

Election. 

The  adoption  of  one  remedy  by  one  hav^ 
ing  the  choice  of  several  remedies  bars  his  right 
to  invoke  another  remedy. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  16;  Dec  Dig.  t  14.*] 

6.  Elboiion  or  Rkicbdies  ^  7*)— Tauditt 
of  ELEcnoir. 

Under  the  direct  provisions  of  the  Fire- 
men's Pension  Act,  Laws  1909,  c  SO,  i  8,  the 
dauRhter  of  a  fireman  losing  his  life  in  the 
performance  of  hie  duty  is  only  entitled  to  a 
pension  until  she  Is  16  years  of  age,  and  loses 
her  right  thereto  thereafter,  so  that  the  bring- 
ing of  an  action  for  a  pension  on  behalf  of  a 
fireman's  daughter  older  than  16  years  was 
not  an  election  to  porsue  that  remedy  so  as  to 
bar  her  from  maintaining  an  action  against  the 
city  under  the  general  death  act 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  |  12;   Dec  Dig.  {  7.*] 

7.  Plbadino  ({  214*)— AoinssiONs. 

The  allegations  of  an  answer,  which  was 
demurred  to,  in  an  action  against  a  city  for  a 
fireman's  death,  that  the  fireman's  widow  bad 
applied  for  a  fireman's  pension  on  behalf  of  her- 
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Belf  and  her  dan^ter,  and  that  both  are  estop- 
ped br  accepting  the  benefita  of  tin  firemen  ■ 
penaioD  statute,  axe  conclnaiona  of  the  pleader, 
and  the  demarrer  would  not  operate  ae  an  ad- 
mimion  that  the  daughter  accepted  the  benefits 
of  the  pension  statute;  since,  being  over  16 
years  of  age,  she  could  not  receive  a  pension. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Oest  Dig.  li  625-634;  Dec.  Dig.  |  214.*] 

8.  Plkadino  (S  214*)— Dbhubbek. 

A  demarrer  admits  only  alle^tions  of  bet 
which  are  well  pleaded,  and,  where  the  pleader 
attempts  to  aet  forth  compliance  with  a  stat- 
ute, in  pasriiv  on  tha  demurrer  the  eonrt  will 
otaudder  the  allegations  as  intended  to  meet 
ita  provisions,  though  the  facta  demurred  to 
may  warrant  another  conclnaion. 

[Ed.  Nota.~-For  other  eaaes,  see  Pleading, 
Cent  Dig.  H  B25-6S4;  Dec.  Dig.  |  214.*] 

Department  2.  Appeal  from  Saperlor 
Conr^  King  Comi^i  Kometli  MaeMntoah, 
Judge. 

Action  by  Floitila  Longfellow  and  otheia 
against  the  City  of  Seattle.  From  a  ju^- 
ment  tor  deftodant,  xdaintUb  appeaL  Be- 
TBTsed  In  pari^  and  remanded  for  farthw 
proce^lngB. 

Dan  Landon,  Gay  ft  Olson,  and  Milo  A. 
Root,  all  of  Seattle,  for  appellants.  Jaa  E. 
Bradford,  B.  S.  Pierce,  and  Geo.  A.  Ifoa^er, 
all  of  Seattle,  for  respondent 

FTTLLERTON,  J.  The  Legislature  of  the 
state  of  Washington  at  Its  session  of  1909 
enacted  a  statute  empowering  incorporated 
cities  and  towns,  havlDg  a  paid  Are  depart- 
ment, to  compensate  firemen  injured  while 
in  the  performance  of  their  duty,  eraperan- 
nuated  firemen,  and  the  widow,  children,  and 
dependents  of  a  fireman  killed  while  in  the 
performance  of  his  dnty,  by  a  monthly  pay- 
ment in  the  form  of  a  pension.  The  act  pro- 
vided that  the  fond  from  which  the  pay- 
ments were  to  be  made  should  be  created  in 
part  by  taxation  and  in  part  by  a  deductiou 
of  a  "sum  equal  to  one  and  one-half  per 
centnm  of  the  monthly  compensation  paid 
each  such  member"  of  the  fire  department 
The  proTtslona  of  the  statute  specially  to*  be 
considered  here  are  found  in  the  eighth  sec- 
tion thereof  which  section  reads  as  follows: 
"Whenever  any  member  of  the  fire  depart- 
ment of  such  city  or  town  shall  lose  his  life 
while  In  the  performance  of  his  duty,  leav- 
ing a  widow,  or  child  or  children  under  the 
age  of  sixteen  (16)  years,  then  upon  satis- 
factory proof  of  such  facts  made  to  It  such 
board  shall  order  and  direct  that  a  monthly 
pension  equal  to  one-half  (%)  the  amount  of 
the  salary  attached  to  the  rank  which  such 
member  held  In  said  fire  department  at  the 
time  of  his  death,  shall  be  paid  to  such  vrid- 
ow  during  her  life,  or  if  no  widow,  then  to 
his  child  or  children  until  they  shall  be  six- 
teen (16)  years  of  age:  Provided,  If  such 
widow  or  child  or  children  shall  marry,  then 
such  person  so  marrying  shall  thereafter  re- 
ceive no  further  pension  from  such  funds: 
Provided,  however,  should  there  be  no  wid- 


ow or  children,  tben  lald  pen^n  may  be 
paid  to  his  parents  or  onmanied  sister  or 
slaters,  or  minor  brother  or  brothers  desMod- 
ent  upon  him."  Laws  1909,  p.  91.  |  &  Ibt 
city  of  Seattle  by  ordinance  duly  enacted 
made  the  act  operative  vrlthln  that  dty.  The 
ordinance  follows  In  aubstantlal  detail  the 
provisions  of  thfli  legislative  act,  and  pro- 
vides for  the  paymoit  to  the  benefldariea 
named  therein  the  nmrtm^m  Apmp^Mtj^ni 
pwnHtted  thereby. 

On  November  26,  ISIO,  one  J.  N.  haotfti- 
low,  a  member  of  the  fire  dqtartmeiU  of 
the  dty  of  Seattle^  while  returning  from  a 
fire  riding  in  a  Are  wagon  bdon^ing  to  tha 
dty,  waa  thrown  from  the  wagon  to  the 
ground,  and  received  Injuries  from  wbidi  he 
Bubaeqnentl^  died.  The  fall  was  caused  br 
the  wagon  running  Into  an  excavatioii  which 
bad  been  made  In  the  street  over  which  the 
wagon  was  passing;  the  same  having  bea 
left  uncovered  and  nnguarded  in  any  man- 
ner. The  appdlant  Florella  Longfellow  is 
the  widow  of  J.  N.  Longfellow,  and  the  ap- 
pelant Uyrtle  Longfellow  Is  his  daughter. 
At  the  time  of  her  f&th^a  death  the  daugh- 
ter was  between  her  sixteenth  and  sevoi- 
teenth  year.  Shortly  after  her  husband's 
death  Florella  Longfellow  applied  to  the 
city  of  Seattle  for'  the  pension  provided  for 
by  the  act  and  ordinance  above  dted.  Her 
application  was  granted,  and  she  has  been 
paid  and  has  received  out  of  the  fund  creat- 
ed In  pursuance  of  the  provision  of  the  act 
and  ordinance,  since  the  month  of  January, 
1911,  a  monthly  payment  of  ¥62.50  per  month; 
the  same  being  equal  to  one-half  the  sal- 
ary attached  to  the  rank  her  hnsband  held 
In  the  fire  department  at  the  time  of  Us 
death.  The  aK)ellant  conceived  also  tiut 
the  death  of  ber  husband  was  caused  by 
the  wrongful  and  n^Ugent  act  of  the  dty, 
and  on  Decmber  21,  1910,  filed  a  claim  in 
damages  with  the  dty  council  of  the  dty  of 
Seattle  in  the  sum  of  $10,000  on  behalf  of 
herself  and  her  minor  children,  of  whom 
she  named  three;  the  appellant  Bfyrtle  being 
one  of  such  children.  The  claim  was  reject- 
ed by  the  dty,  and  in  S^tember.  1911,  the 
present  action  was  commenced  to  recover 
under  tbe  statute  relating  to  the  recov&j  of 
damages  for  death  by  wrongful  act  Two 
causes  of  action  are  stated  in  the  complaint. 
The  widow  sues  in  her  own  right  for  the 
sum  of  $8,500,  and  as  guardian  ad  litem  of 
her  daughter  Myrtle  for  the  sum  of  $1,500. 
The  dty  in  answer  to  the  complaint  put  la 
issue  certain  of  its  allegations,  and  as  an 
affirmative  defense  set  up  the  statute  and 
ordinance  before  mentioned  and  the  fad  that 
the  appellant  had  applied  for,  obtained  and 
accepted  the  compensation  for  whldi  they 
provided;  averring  that  such  application  waa 
made  for  and  on  behalf  of  herself  and  her 
minor  daughter  Myrtle,  and  that  such  com- 
pensation was  made  with  the  understanding 


•For  atbw  cases  see  same  topic  aad  secUoa  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Ker-Mo.  Setlea  a  Rep'r  Indexw 


Digitized  by 


Google 


WadL) 


LONGFELLOW  t.  CITT  OF  SEATTLE 


867 


and  asreonait  of  all  the  parties  thereto 
tliat  It  was  In  Uen  of  all  actions,  caases  of 
actions,  or  dalnu  that  the  appellants  or  ei- 
ther of  them  might  have  against  the  dty 
of  Seattle  because  of  the  accident  causing  the 
death  of  J.  N.  Longfdlow.  A  donuner  was 
Interposed  to  the  answer  which  tiie  trial 
conrt  orermled.  The  appellants  elected  to 
stand  on  the  demurrer  and  refused  to  plead 
farther,  whereupon  the  court  entered  a  Jndg- 
m^t  dlamiaaing  the  action.  From  anch  Jndg- 
ment  this  appeal  Is  prosecated. 

[1]  The  lurties  hare  filed  In  the  record  a 
written  stlpnlation  reciting  that  the  wily 
question  presented  to  the  trial  court,  and 
to  be  presented  on  this  appeal,  is  whether  or 
not  the  aoci%>tance  by  the  widowed  appe- 
lant of  the  penskm  money  vniex  the  stat- 
ute ordlnuice  abore  referred  to  estops  the 
app^lants,  or  either  ot  them,  from  malntaln- 
ing  an  action  in  damages  under  the  genwal 
statute  relating  to  deaths  caused  by  wrong- 
ful acts.  The  record,  however,  does  not  fur- 
ther disclose  the  grounds  upon  which  the 
trial  court  rested  Its  decision,  except  as  the 
same  may  be  gathered  from  the  briefs  of 
counaeL  Tba  appdlants  have  assumed  in 
their  brief  that  the  sole  question  Is  whether 
or  not  the  pension  statute  superseded  the 
ceneral  statute  and  their  entire  brief  Is  de- 
voted to  a  combat  with  that  idea. 

With  the  contention  that  the  pension  act 
does  not  supersede  or  repeal  the  general  stat- 
utes, cither  in  whole  or  in  part,  we  think 
we  may  safely  agree  with  the  appellant 
There  is  no  express  repeal  of  the  one  by  the 
other,  and  the  lat«r  act  Is  clearly  not  so  far 
Inconsistent  with  the  earlier  one  that  a  re- 
peal must  necessarily  be  implied. 

[2]  But,  in  so  far  as  the  right  of  the  wid- 
owed appellant  to  maintain  the  present  ac- 
tion la  concerned,  we  think  there  Is  a  ground 
upon  whldi  the  Judgment  can  rest  An  ex- 
amination of  the  statutes  will  show  that 
there  are  deaths  from  wrongful  acts  cogniza- 
ble nnd»  the  general  statutes  that  are  not 
provided  for  under  the  pension  act  and  that 
the  pension  act  authorizes  the  payment  of 
pensions  tor  deaths  for  which  no  recovery 
can  be  bad  under  the  general  statute:  But 
in  so  far  as  they  do  coincide,  we  think  they 
were  Intended  to  afford  separate  and  coex- 
iflttent  remedies,  permitting  but  one  recovery 
for  the  one  death  rather  than  cumulative  re- 
coveries. It  will  be  remembered  that  no  ac- 
tion lay  to  recover  for  the  death  of  another  at 
the  common  law,  but  that  the  right  is  whoUy 
statutory. 

[3]  It  will  be  remembered,  also,  that  in 
this  state  exemplary  or  punitory  damages 
are  not  recoverable  nnl^  expressly  so  pro- 
vided by  statute,  and  that  neither  of  these 
statutes  provide  for  exemplary  or  punitory 
damages.  The  purpose  of  the  statutes,  then, 
is  compensation  for  the  wrong  suffered. 
They  are  wholly  remedial,  and  since  It  Is  not 
the  policy  of  the  law  to  compensate  twice 
for  the  same  wrong,  we  think  it  must  follow 


that  the  aoc^itanoe  of  tbit  bmeflts  inorlded 
by  the  one  Is  a  bar  to  the  pursuit  of  the 

other. 

We  are  aware  that  the  appellant  argues 
that  the  poislon  fund  does  not  afford  ade- 
qoate  compensation  for  the  wrong  suffered 
wht<±  is  sued  for  in  the  instant  case;  that 
it  is  but  a  "half  loaf" ;  and  that  it  could 
not  liave  been  the  intention  of  the  Legislature 
for  this  reason,  if  for  no  other,  to  confine  the 
Injured  poson  to  a  diolce  of  remedies.  But 
if  we  were  to  accept  the  premise  here  laid 
down  as  controlling,  we  could  not  adopt  the 
conclusion  drawn  therefrom.  The  right  of 
recovery  being  dependent  upon  the  statute, 
it  is  within  the  power  of  the  LegAslatnre  to 
limit  the  amount  of  the  recovery  to  any  sum 
It  sees  fit  The  power  to  dei^  a  recovwy 
altogethw  Indndes  the  power  to  deny  tt  In 
part— the  power  to  limit  Qie  reoovery^-aud 
the  courts  are  bound  to  mesume  that  any 
amount  of  recovery  fixed  by  the  Legislature 
is  adsquate  for  the  wrong  snffend. 

in  We  cannot,  however,  accq>t  the  pranlse 
here  assumed.  In  our  Judgment  the  pension 
awarded  Is  compensatory.  The  amount  paid 
monthly  Is  equal  to  Interest  at  ttie  statutory 
rate  on  a  sum  ot  money  practically  three 
times  88  great  as  the  widowed  appellant  her- 
self lays  in  her  complaint  aa  the  measure  ot 
her  loM,  and«  if  she  lives  through  the  peilod 
of  her  expectancy  ot  Ufa  as  shown 
the  mortality  tables  and  comiilleB  with  the 
terms  of  the  statute  she  will  be  paid  a  sum 
equal  to  practically  double  the  sum  she  lays 
therein.  This  is  a  substantial  award,  and, 
if  the  question  Is  one  of  law  at  all.  It  cannot 
be  said  to  be  legally  inadequate. 

[I]  For  authority  on  the  proposition  that 
the  adoption  of  one  remedy  by  a  pen<m  hav- 
ing a  (iixAm  ot  tanedles  bars  the  rl^t  to  In- 
voke anothw,  we  need  not  look  b^ond  onr 
own  cases.  It  was  so  held  In  A<!h^  t. 
Creech,  21  Wash.  319,  68  Faa  20S;  Oafhiey 
V.  McGrath,  28  Wash.  476, 68  Faa  020;  Bab- 
cock,  Cornish  &  Go.  V.  Urqnhart  68  Wash. 
168,  101  Paa  713 ;  Oabrl^son  v.  Hague  Box 
ft  Lumber  Oo.,  65  Wash.  842,  104  Pac.  686, 
133  Am.  St  H«p.  1082;  and  In  Fickle  v.  An- 
derson, 62  Wash.  652, 114  Paa  177. 

On  the  question  whether  the  remedies  here 
afforded  are  Inconsistent  rather  thab  cumu- 
lative, our  attention  has  been  called  to  no 
case  precisely  in  p<^t  Cases  which  seem  to 
us  analogous  in  principle,  howevw,  are  found 
in  the  cases  construing  the  effect  of  the  ac- 
ceptance of  so-called  relief  funds  provided 
for  the  benefit  of  th^r  employes  by  certain 
of  the  great  transportation  companies.  The 
funds  there  under  consideratton  were  accu- 
mulated under  Uie  direction  of  the  company 
from  the  empIoyAi  desiring  to  partidjutte 
therein,  and  by  donations  to  the  funds  by  the 
companies  themselves  whenever  the  contribu- 
tions of  the  employes  proved  insuffldent  to 
meet  the  chaises  against  them.  They  were 
paid  out  In  definite  amounts  to  sick  and  dis- 
abled employes  during  the  time  ot  their  in- 
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capadty,  and  to  Buch  of  tbelr  personal  repre- 
sentatives as  tbey  mlgbt  direct  in  the  event 
of  their  death.  In  construing  the  effect  of  an 
acceptance  of  benefits  from  the  fond  by  a 
beneficiary  thereunder,  the  coarts  with  sub- 
stantial uniformity  hold  that  it  is  in  effect 
an  election  of  remedies,  and  operates  as  a 
bar  to  an  action  against  the  transportation 
company  for  an  injury  caused  by  its  n^llgent 
acts.  See  Eckman  v.  O.,  B.  &  Q.  R.  Co.,  169 
111.  312,  48  N.  E.  496,  SSUR.  A.  7G0,  and  the 
cases  there  collected. 

The  case  of  Heath  t.  Seattle  Taxlcab  Co.. 
73  Wash.  1T7, 131  Pac.  843,  Is  not  In  point  on 
the  principle  here  involved.  In  that  case  it 
was  held  that  a  policeman,  who  had  been 
injured  by  the  negligent  act  of  a  tazicab 
company,  could  maintain  an  action  against 
the  company  notwithstanding  he  had  re- 
ceived the  benefits  allowed  him  under  the 
poli<»man*s  pension  fond  created  by  the  dty 
of  Seattle. '  The  distinction  between  the  cases 
lies  in  the  fact  that  the  wrong  there  commit- 
ted was  by  a  person  who  had  nothing  to  do 
with  the  creation  of  the  benefit  fond  while 
here  the  tojnied  person  is  seeking  compensa- 
tion from  tlie  very  person  who  has  already 
reimbursed  her  for  the  wrong  suffered. 
While  the  funds  from  which  the  paymoits 
are  made  wwe  contributed  to  by  the  deceased 
fireman  In  this  instance,  as  they  were  by  the 
Injiued  pidlceman  in  that,  the  city  is  also  a 
contributor  to  fbe  fund;  indeed,  the  city 
contributes  all  bnt  an  incomdderable  part  ot 
the  fund,  and  to  allow  a  recovery  Is  to  al- 
low two  recoveries  from  the  wrongdoer  for 
the  same  wrong.  As  we  Iiave  heretttfore  said, 
such  is  not  the  policy  of  ttie  law.  We  oon- 
dnde  therefore  that  the  judgment  In  question 
Is  free  from  error  in  so  tar  as  It  affects  the 
right  of  the  widowed  appellant  to  recover. 

[I]  We  think,  however,  the  Judgment  Is  er- 
roneous In  so  ftr  as  it  denies  the  right  ot 
recovery  on  the  part  of  the  daughter.  By  an 
examination  of  the  eighth  section  of  the  pen- 
sion act  before  quoted,  it  will  be  observed 
that  the  daughter  is  not  a  participant  of  the 
pension  fund,  and  can  in  no  manner  become 
a  partlciiwnt  thereof.  Inoongruoos  as  it  may 
seem,  Che  right  ot  a  deceased  fireman's  chil- 
dren to  the  benefit  oi  the  fund  ceases  at  the 
age  of  16  years,  whether  dependent  or  not, 
while  dependent  parents,  a  dependent  sister 
of  any  age,  and  even  dependent  brothers  until 
they  reach  the  age  of  majority,  may  have  the 
benefit  of  the  fund.  Since  therefore  the  stat- 
ute In  no  way  affects  the  daughter,  and  since 
she  is  given  a  r^ht  of  action  under  the  gener- 
al statute  for  a  wrong  causing  the  death  ot 
her  father,  we  see  no  reason  for  depriving 
her  of  her  right  in  the  present  case. 

[7]  We  have  not  overlooked  the  fact  that 
it  is  alleged  In  the  answer  to  which  the  de- 
murrer was  interposed  that  the  application 
of  the  mother  for  the  pension  was  made  on 
behalf  of  herself  and  her  daughter,  and  that 


both  are  estopped  by  an  acceptance  of  the 
benefits  ot  the  statute;  but  these  are  but 
the  conclusions  ot  the  pleader.  Tliey  are 
not  to  be  taken  as  literally  true  from  the 
tact  that  the  daughter  demurred  to  the  an- 
swer. 

[I]  A  demurrer  admits  only  the  allega- 
tions ot  fact  that  are  well  pleaded;  and, 
where  the  pleader  attempts  to  set  forth  i 
compliance  with  a  statute,  the  court  will 
look  to  the  statute  and  take  the  allegations 
of  the  complaint  as  intended  to  meet  Its  pro- 
visions, and  measure  the  rights  of  tbe  par- 
ties as  they  are  affected  by  the  statote,  not- 
withstanding the  statements  set  forth  In  the 
pleading  concerning  such  rlgUts  may  war- 
rant another  conclusion.  Here,  as  we  say, 
tbe  daughter  could  not  participate  in  the  p»- 
sion  fund.  Anything  that  was  paid  there- 
under Inured  to  the  benefit  ot  the  mother. 
The  daughter  therefore  has  an  action  in  her 
own  right  which  may  be  prosecuted  t^r  ber 
mother  as  her  guardian  ad  litem. 

The  Judgment  is  reversed  in  so  far  as  It 
affects  the  cause  of  action  on  t>ehalf  of  tbe 
minor  appellant,  and  remanded  for  fortlter 
proceedings  in  accordance  with  this  opinion. 

CROW,  a       and  MORRIS,  MAIN,  and 
JJ^  ooninir. 


LORETTO   WTERART  ft  BENEVOLENT 
SOCIETY  V.  GARCIA  et  aL 

(Supreme  Court  of  New  Mexico.  Jane  7, 1013. 
On  Rehearing,  Dec.  8,  1918.) 

(BvUalHu  ht  the  Court.) 

1.  pxx&oiko  (8  249*)— aherohshm  dubiho 

Tbiai^Ejbctmewi. 

In  permitting  amendments,  upon  the  trial, 
tbe  court  is  limited  by  Com  p.  Lawn  1897,  f 
2685  (subsection  82,  CJode  of  Civil  Procedure) 
to  such  amendments  as  do  not  change  "sub- 
stantially tbe  claim  or  defease."  Held,  that 
the  trial  court  was  withont  authority,  in  an 
action  in  ejectment,  to  permit  the  filing  of  a 
trial  amendment  for  specific  performanoe  of  a 
contract  to  convey  real  estate,  as  such  amend- 
ment introdoced  a  new  causa  of  acUoo. 

[Ed.  Note.— For  other  cases,  see  PlNdlB«: 
Cent.  Dig.  ii  707,  708,  710-^;  Dec.  Dig.  i 
249.*] 

{Addiaonta  BylUbuM      Bditoridl  Staff.) 

2.  Afpeaz.  ahd  Bbsob  Q  885*)— REmcABiifo- 
Scope. 

Appellee's  contention  that  appellant!  waiv- 
ed their  objectiona  to  the  amended  complaint  in 
ejectment  by  filing  an  answer  thereto  could  not 
be  considered  <m  rdiearinc,  when  not  raised  np- 
on  the  first  hearing  of  the  case. 

[Ed.  Noter-For  other  cases,  see  Appeal  aad 
Error.  Cent  Dig.  II  8211-8248;  De&  Dig-  1 
835.*] 

3.  PiXADiiTO  (I  287*1— Amnmimit—Ooh- 

rOBiaTT  TO  PBO0I^"<XaiM." 

The  word  "claim"  as  need  in  Gomp.  Laws 
1897,  S  2686  (Code  Civ.  Proc  aubaec.  82),  pro- 
viding that  a  court  may,  before  final  judsmeot, 
amend  any  pleading  or  proceeding  to  confona 
to  the  facta  proved  if  it  doea  not  aabataatialiy 
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change  the  claim  or  defense,  is  t^uonymooB 
with  "cause  of  action." 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  li  603-619;  Dec.  Dig.  S  237.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  2,  pp.  1202-12U;  toL  8,  p.  7604.] 

Aiipeal  from  District  Oonrt,  Sandoval 
Oonn^;  before  Jostice  H.  F.  Bf^olds. 

Action  by  the  Loretto  Idterary  Sc  Benero- 
lent  Society  against  Meliton  Garcia  and  oth- 
en.  From  judgment  for  plaintiff,  defend- 
ants appeal.  Reversed. 

Felix  H.  Lester  and  N.  B.  Field,  both  of 
Albuquerque,  tor  appellants.  F.  W.  Clancy, 
of  Santa  Ffi,  and  Marcos  C.  de  Baca,  of 
Bernalillo,  for  appellee. 

ROBERTS,  O.  J.  [1]  The  original  complaint 
in  this  case  contained  the  ordinary  all^a- 
tlons  of  a  suit  in  ejectment;  plaintiff  alleg- 
ing,  among  other  things,  that  it  was  the  own- 
er and  seised  in  fee  of  the  property  ther^n 
described.  After  the  evidence  was  all  ad- 
duced, appellee  filed  a  trial  amendment,  by 
leave  of  court,  over  appellant's  objection, 
retaining  all  the  original  complaint,  and  add- 
ing thereto  paragraphs  3,  4,  and  5,  In  which 
it  alleged,  in  substance,  that  the  deed  from 
Barbara  Leal  de  Garcia  to  Barbara  Aragon 
de  Montoya,  upon  which  It  relied  to  prove  its 
title,  was  void  because  the  husband  failed  to 
sign  It,  but  claiming  that  plaintiff  was  ea- 
titled  to  a  deed  for  the  premises  in  question 
from  the  appellants  by  virtue  of  a  contract 
made  between  them  and  Mrs.  Montoya,  by 
which  they  agreed  to  deed  her  the  property 
for  $600,  which  she  had  paid  them,  and  pray- 
log  that  appellants  be  compelled  to  execute 
a  deed  to  appellee  for  the  premises,  and  that 
it  tie  given  a  Judgment  for  the  possession 
of  the  same.  By  the  trial  amendment  filed, 
It  appears  that  appellee  sought  to  set  up 
facts  entitling  it  to  specific  performance  of 
an  oral  contract  to  convey  real  estate,  and 
to  secure  such  relief,  by  trial  amendment  to 
a  complaint  in  an  ejectment  suit  The  ques- 
tion presented  is  as  to  the  power  of  the  trial 
court  to  permit  such  an  amendment  upon  the 
trial  of  the  case,  over  objection  timely  Inter- 
posed. The  solution  of  the  question  depends 
upon  the  proper  construction  of  subsection 
82,  S  2685,  C.  L.  1897,  which  reads  as  foUows : 
"The  court  may,  at  any  time  before  final 
Judgment,  in  furtherance  of  Justice,  and  on 
such  terms  as  may  be  proper,  amend  any 
record,  pleading,  process,  entry,  return  or 
other  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party,  or  a  mistake 
in  any  other  respect,  or  by  Inserting  other 
all^atioQS,  material  to  the  case,  or,  when 
the  amendment  does  not  change  substantial- 
ly the  claim  or  defense,  by  confirmlug  the 
pleading  or  proceeding  to  the  facts  proved." 

[3]  It  will  be  observed  that  the  section 
quoted  limits  the  power  of  the  court  to  per- 
mit a  trial  amendment  to  such  an  amend- 
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m^t  as  "does  not  change  substantially  the 
claim  or  defense."  In  the  case  of  E^lls  v. 
Flaherty,  66  Kan.  621,  70  Pac.  585,  the  Su- 
preme Court  of  Kansas  construed  the  word 
"ctelm"  In  a  wde  provisions,  apparently 
Identical  with  subsection  82  supra,  and  held 
that  "the  word  'claim,'  as  therein  used,  was 
synonymous  with  'cause  of  action.' "  This 
being  accepted  as  a  correct  interpretation 
of  the  meaning  of  tlie  word.  It  necessarily 
follows  that  the  trial  court  Is  only  author- 
ized to  permit  such  an  amendment  npon  the 
trial  of  the  cause,  "by  conforming  the  plead- 
ings or  proceedings  to  the  facts  proved,"  as 
does  not  Introduce  a  new  cause  of  action  or 
substantially  change  the  cause  of  action 
upon  trial.  This  being  true,  It  would  follow 
that  if  the  facts  herein  alleged,  in  the  amend- 
ment offered,  constituted  a  new  cause  of  ac- 
tion, the  court  erred  in  permitting  it  to  be 
filed,  for  It  is  uniformly  held  that  no  amend- 
ment of  a  complaint  can  be  allowed  upon 
the  trial  whidh  introduces  into  the  case  a 
new  cause  of  action.  Patrick  v.  Whitley,  75 
Ark.  465,  87  S.  W.  1179,  and  see  note  to  case 
in  5  Ann.  Gas.  072,  where  the  authorities  are 
collected. 

In  support  of  the  right  to  file  the  trial 
amendnwnt,  the  appellee  relies  upon  the  case 
of  Pflster  T.  Dasc^t  66  Oal.  408,  4  Pac.  393, 
and  similar  cases,  holding  that:  "All  the 
matters  convlalned  of  related  to  the  same 
property,  were  parta  of  one  design  to  de> 
fraud,  and  affected  all  tiie  parties  who  de- 
fended the  action.  Undw  these  drcnmstanc- 
es,  we  see  no  reason  why  an  action  to  set 
adds  the  conv^jrances  averred  to  be  fraudn- 
Imt,  and  to  recover  posBession  of  the  land 
to  which  such  conv^anora  r^ted,  ahould 
not  be  proeeented  In  the  same  action.  This 
is  certainly  pomi^ble  under  our  system. 
Resort  has  been  frequently  had  to  sodi  proce- 
dure in  cases  of  mines  where  an  action  to 
enjoin  the  wraUng  of  the  mines  and  to  re- 
cover possession  of  them,  have  been  Joined." 
Other  cases  upon  which  it  relies  are:  Bld- 
w^  v.'lusuranoe  Co.,  16  N.  T.  263;  Water 
Co.  V.  Flume  Co.,  108  CaL  649,  41  Pac. 
29  L.  B.  A.  839;  Tottle  v.  Kent,  12  OkL  674, 
78  Pac.  310.  We  have  examined  aU  these 
cases,  and  find  that  they  deal  with  Joinder 
of  causes  of  action  in  the  same  complaint, 
and  not  with  the  power  of  the  court  to  per- 
mit the  Introduction  of  a  new  and  different 
cause  of  action  upon  the  trial  by  amendment. 
They  are  aU  based  upon  code  provisions, 
similar  to  subsection  83  of  the  New  Mexico 
Code  of  Civil  Procedure,  which  is  as  follows : 
"The  plaintiff  may  unite  in  the  same  com- 
plaint several  causes  of  action,  whether  they 
be  such  as  have  been  heretofore  denominated 
legal  or  equitable,  or  both,  where  they  all 
arise  out  of :  First  The  same  transaction  or 
transactions  connected  with  the  same  subject 
of  action."  By  this  provision  It  will  be  ob- 
served that  the  lawmaking  power  recognized 
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tbat  seTeral  catues  of  action  might  arise 
ont  of  the  "same  tranaactlon  or  transaction 
connected  with  the  same  sabject  of  action," 
and  that  such  causes  of  action  conld  all  be 
Joined  In  the  same  complaint  Under  this 
provision  of  the  Code,  undonbtedly  the  facts 
set  forth  In  the  amendment  In  this  case 
could  have  been  joined  with  the  possessory 
action  originally,  for  the  subject  of  the  ac- 
tion In  the  possessory  action  was  the  land 
and  the  plaintiff's  title,  takm  together,  and 
any  transaction  connected  with  dther  the 
land  or  the  title  would  be  connected  with 
the  subject  of  action.  McArthor  r.  Moffett, 
143  Wis.  564.  128  N.  W.  445.  S3  U  R.  A.  (N. 
S.)  264. 

In  the  case  last  cited,  which  is  perhaps  the 
hest-reascoied  case  that  can  be  found  on  the 
proper  construction  of  the  code  provision 
last  quoted,  the  court  held  that  a  statutory 
action  to  quiet  title  and  a  common-law  ac- 
tion to  recover  damages  for  trespass  upon 
the  property  involved  could  be  Joined  under 
the  statute  permitting  the  Joindet  of  causes 
of  action  whicb  arose  out  of  transactlona 
connected  with  tlie  same  subject  of  action. 
In  that  case,  however,  the  court  recognises 
that  two  causes  of  action  taiBt,  for  it  eays: 
"We  have  before  us  two  causes  of  action, 
one  by  the  owner  of  certain  lands  to  prevent 
the  farthfir  assertton  of  a  wrongful  eiaim 
of  title  to  those  lands,  and  another  to  re- 
cover for  a  wrongful  entry  on  the  same  lands 
by  the  same  persons."  Upon  the  same  rea- 
i»nlng,  in  the  case  now  under  consideration, 
the  amoided  compWnt  would  presoit  two 
causes  of  action— one  to  recover  posseesUm 
of  lands,  with  damages,  and  the  other  to  se- 
cure spedflc  performance  of  an  oral  con- 
tract to  convey,  by  warrant  deed,  the  same 
lands.  This  being  true,  the  amended  com- 
plaint would  necessarily  introduce  Into  the 
causes  up<m  tlw  trial,  a  ^"new  cause  of  ac- 
tion,*' not  permissiUe  as  a  trial  amraidmait 

As  was  said  in  the  case  of  Louisville  &  N. 
B.  Go.  V.  Pointer's  Adm'r,  US  Ky.  952.  68  8. 
W.  1108,  "A  plaintiff  wiU  not  be  aUowed  to 
amend  his  cause  of  action  by  changing  It. 
The  office  of  the  amendment  is  to  perfect  or 
complete  that  which  is  begun  that  is  Incom- 
plete." 

In  the  case  of  Bird  v.  Stout,  40  W.  Va.  48, 
20  S.  B.  802,  the  court  say:  "An  amraded 
bill  must  not  Introduce  another  and  different 
cause  of  suit  from  that  of  the  original  bill. 
But  an  amended  bill  Is  no  departure  from 
the  original  if  It  tend  to  promote  a  fair  hear- 
ing of  the  matter  of  controversy  on  which 
the  suit  was  originally  really  based,  provid- 
ed it  do  not  Introduce  a  new  substantive 
cause  of  suit  different  from  that  stated,  and 
different  from  that  Intended  to  be  stated, 
la  the  original  bill.  An  amended  bill  cannot 
be  allowed  containing  statements  Inconsist- 
ent with  the  nature  of  the  original  bill  or 
changing  the  cause  of  suit  By  It  all^ttons 
may  be  changed  or  modifled,  and  others  add- 


ed, provided  the  Identity  of  the  cause  of  ndt 
be  preserved."  See,  also,  Edgell  v.  Sndtb, 
60  W.  Va.  349,  40  S.  E.  402;  Snead 
McCoull  et  aL,  12  How.  407,  13  L.  Bd.  1043; 
31  Cya  409;  1  Ency.  PL  A  Pr.  648;  ZoUer  v. 
Kellogg,  66  Hun,  UM,  21  N.  7.  Supp.  226; 
Ellis  V.  Flaherty,  supra. 

VarionB  tests  have  beoi  applied,  Iqr  the 
courts  for  the  purpose  of  determining  wheth- 
er a  new  cause  of  action  is  presented  by  way 
of  amendment  The  following  will  be  fbonl 
stated  in  31  Cyc.  417:  "(1)  If  the  cause  of 
action  in  the  snit  Is  resided  as  the  act 
or  thing  done  or  omitted  to  be  done,  trtietba 
the  amendment  sets  ont  a  new  act  or  thing 
as  the  cause  of  action,  or  whethw  it  states 
In  a  different  form  the  original  act  or  tiling 
as  the  cause;  <2)  whether  the  Intention  of 
the  plaintiff  at  the  time  of  Instltutliig  tbe 
suit  and  filing  the  amendment  Is  the  same; 
(3)  whether  a  recovery  on  the  orl^nal  plead- 
ing would  be  a  bar  to  a  recovery  on  ttie 
amended  one,  or  vice  versa;  (4)  whether  botb 
the  original  and  amended  pleadings  are  sab- 
Ject  to  the  same  plea;  (5)  whether  the  some 
measure  of  damages  is  applicable  to  boOi 
pleadings;  and  (6)  whether  it  would  require 
substantially  the  same  evidence  to  support 
the  action  after  the  amendmmt  as  before." 

Tested  by  these  rules  it  would  be  mauUM 
that  the  amendmeut  her^  permitted  Intro- 
duced a  new  cause  of  action;  for  the  rea- 
son stated  the  trial  court  erred  in  permitting 
the  filing  of  the  trial  amendment;  and  the 
cause  will  therefore  be  reveraed,  with  in- 
struction to  the  district  court  to  sustain  the 
appellant^s  motion  to  strike  the  trial  amoid- 
meat  from  the  fllea,  and  It  is  so  ordered. 

HANNA  and  PABKEB,  JJ.,  ccmcor. 

On  Rehearing. 

B0BBBT8, 0.  J.  A  rdiearlng  was  granted 
In  this  cause,  because  of  appeUee's  Insistence, 
supported  by  a  well-prepared  briet  that  Qie 
cotirt  had  erred.  In  Its  former  oi^on.  In 
holding  that  the  amendment  was  not  per^ 
mlsslhle,  as  a  trial  amendment  because  It 
Introduced  a  new  cause  of  action,  and  a 
desire  on  the  i«rt  of  13ie  court  to  reinvesti- 
gate the  question.  By  snbsecdon  96  of  sec* 
tfon  2686,  a  L.  1807,  the  court  Is  eujohied 
"so  to  construe  tlte  provlaiona  of  law  relat* 
Ing  to  pleading  and  amending  the  sam^  and 
iao  to  adapt  the  practice  thereunder  «  •  * 
and  to  afford  feuown,  fixed  and  certain  re- 
quirements in  place  of  the  discretion  of  the 
court  or  the  Judge  thereof*;  and.  ndndfal 
of  this  Injunction,  in  the  constmctlon  of 
subsection  82,  It  Is  apparent  we  Should  not 
adopt  appellee's  construction,  unless  clearly 
warranted  by  the  adjudications  of  oth^ 
courts,  or  upon  reason  such  construction  ap- 
peared to  be  warranted  by  t^  languid  of 
the  section.  If  the  construction  ocmtended 
for  were  adopted,  the  only  limitation  upon 
the  power  of  the  trial  court  to  permit  the 
amendment  to  be  made  would  be  tbat  it 
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mast  not  Introduce  a  new  cause  of  action,  not 
related  or  connected  with  the  subjection  of  ac- 
Uon.  In  other  words*  a  party  by  amendment 
misbt  Introduce  any  cause  of  action,  which 
he  might  have  orlglnall;  united  in  the  same 
conaplalnt  with  that  upon  which  the  trial 
was  proceeding,  where  they  arose  out  of  the 
same  transaction,  or  transactions  connected 
with  the  subject  of  action,  subject,  of  course, 
to  tlie  dIscretlMi  of  the  trial  court  to  permit 
the  amendment  In  support  of  his  conten- 
tion, connsd  for  app^lee  has  dted  many 
aatboritles,  which  he  contends  support  his 
contention,  but  a  review  of  the  cases  will, 
we  think,  show  that  In  the  main  they  do 
not  conflict  with  the  former  opinion  in  this 
case,  but  many  of  them  tend  rather  to  sup- 
port the  reasoning  of  the  court 

The  first  case  relied  upon  is  Steele  t. 
Brazier,  decided  by  the  Springfield  Circuit 
Court  of  Appeals,  and  reported  in  139  Mo. 
App.  319,  123  S.  W.  477.   In  that  case,  how- 
ever, the  amendment  was  not  made  during 
the  trial,  but  prior  to  the  trial,  and  the 
statute  there  discussed  was  section  593,  Rer. 
St^   1899  (Ann.  St  1906,  p.  619),  which  Is 
substantially  the  same  as  subsection  33  of 
onr  Code  of  CMl  Procedure,  and  relates 
solely  to  causes  of  action  that  may  be  united 
in  the  same  petition.   The  court  uses  the 
following  language,  which  is  quoted  by  ap- 
pellee: "The  plaintiff  cannot  be  allowed  to 
introduce  aii  entirely  new  cause  of  action, 
but  may,  by  amendment  introduce  such  ad- 
ditional causes  of  action  as  under  the  provl- 
Blon  of  the  statute  could  be  united  in  the 
same  petition.    Such  is  the  general  rule  in 
those  states  that  have  adopted  the  modern 
<.-odes  of  pleading  and  practice."    The  lan- 
guage of  the  court  Is  not  entirely  clear,  but 
what  it  evidently  intended  to  hold  was  that 
the  plaintiff  could  not  Introduce  an  entirely 
new  sabject  of  action,  but  so  long  as  the 
causes  of  action  arose  out  of  "the  same  trans- 
action or  transactions  connected  with  the 
same  subject  of  action"  there  was  no  objec- 
tion to  their  being  brought  in  by  amendment 
necessarily,  prior  to  trial;  for  that  was  the 
question  under  consideration,  and  not  a  trial 
amendment  The  distinction  between  amend- 
ments made  prior  to  trial  and  those  made 
upon  the  trial  and  after  the  evidence  has 
been  heard,  or  a  portion  of  the  evidence.  Is 
clearly  pointed  out  by  St  Louis  Court  of 
Appeals,  in  the  case  of  Robertson  v.  Spring- 
field Ry.  Co.,  21  Mo.  App.  633.    There  an 
amendment  had  been  filed  after  a  reversal  of 
the  cause  on  appeal  and  remand,  which  the 
trial  court  upon  motion,  struck  from  the 
files,  for  the  reason  that  the  plaiutlfF  thereby 
sought  to  change  the  cause  of  action.  The 
action  of  the  lower  court  was  based  upon 
a  code  provision  Identical,  apparently,  with 
subsection  82  of  our  Code,  which  the  Court 
of  Appeals  held  had  no  application  to  an 
amendment  made  prior  to  trial.  The  court 
aaj:  "It  te  aaally  porcdTed  that  the  linUta- 


tlon,  'when  the  amendment  does  not  change 
sntwtantlaUy  the  claim  or  defense,'  applies 
exclusively  to  a  case  of  *confornilng>  the 
pleadings  or  pioceedii^  to  the  facts  proved.* 
Such  a  case  can  only  exist  after  the  evidence 
has  been  heard.  •  •  *  The  cases  dted 
for  the  defendant  have  no  application  to  an 
amendment  made  upon  leave,  before  or  p^d- 
ing  the  triaL  In  PaAer  v.  Rodes,  79  Mo. 
88,  the  evidence  had  been  snbmitted  and  dos- 
ed, when  the  amendment  Introduced  a  new 
and  difterrat  cause  of  action.  This  was  of 
course  improper  under  the  statute,  and  was 
so  held." 

The  case  of  Courtney  v.  Blackwell,  160  Mo. 
240,  51  S.  W.  668,  Is  also  cited  and  relied  up- 
on, but  that  was  an  amendment  made  prior  to 
trial,  and  the  distinction  pointed  out  by  the 
Circuit  Oonrt  of  Appeals  in  the  last  case  ap- 
plies. 

The  case  of  Ersklne  v.  Markham,  84  S.  0. 
267,  66  S.  B.  286,  supports  appellee's  conten- 
tion. There  the  amendment  was  made  after 
considerable  testimony  had  been  taken,  and 
while  the  cause  was  still  under  reference, 
and  complaint  was  made  that  the  amend- 
ment entirely  changed  the  original  cause  of 
action  and  substituted  a  new  one.  The 
court  aaj:  "As  we  cannot  say  the  amend- 
ments were  not  in  furtherance  of  Justice,  we 
must  affirm  the  judgment  of  the  circuit  court 
Since  the  case  of  Taylor  v.  Railroad  Co.,  81 
S.  C.  574,  62  S.  B.  1113,  it  must  be  regarded 
as  settled  that  ev^  a  new  cause  of  action 
may  be  Inserted  by  way  of  amendment,  if 
be  done  In  fnrtherance  of  Justice."  The 
above-quoted  excerpt  contains  all  that  Is 
said  In  the  case  on  the  subject,  and  it  is  evi- 
dent that  the  court  based  its  decision  ^tlre- 
ly  on  the  case  dted,  A  study  of  the  case  re- 
ferred to  will  disclose  that  no  sach  doctrine 
was  announced,  but  on  the  contrary,  It  was 
distinctly  stated:  "The  limitation  of  the 
power  of  amendment  to  conform  the  plead- 
ings to  the  facts  proved  that  the  amendment 
shall  not  change  substantially  the  claim  or 
defense  is  by  its  terms  applicable  only  to 
amendments  proposed  while  the  court  Is 
bearing  the  evidence,  or  after  It  has  heard 
It  and  not  before  the  trial."  The  amend- 
ment there  was  made  after  the  cause  had 
been  reversed  on  appeal  and  remanded  for 
a  new  trial,  and  prior  to  the  trial,  and  was 
not  a  trial  amendment 

Another  South  Carolina  case  Is  also  re- 
lied upon  (Booth  v.  liongley  Oa,  51  S.  C. 
412,  29  S.  B.  204),  but  the  court  in  that  case 
upheld  the  amendment  upon  the  ground  that 
it  did  not  substantially  change  the  claim  of 
plaintiff.  The  court  say:  "The  only  ques- 
tion is.  Did  the  drcult  Judge  have  the  power 
to  grant  tbe  amendment  during  the  progress 
of  the  trial?  He  seems  to  have  supposed 
that  the  amendment  would  substantially 
change  tbe  claim  of  i^alntlff,  or,  to  use  his 
own  language,  would  make  'an  entirely  new. 
case  and  a  new  answer.'  If  that  were  ao. 
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tbm  be  woaU  bave  rfgfat,  as  he  coaM 
not,  during  the  itrogresB  of  the  trial,  grant 
an  amendment  which  wonld  Bobstantlally 
change  ttu  plalntlfFa  claim."  The  conrt 
then  reviews  the  South  Carolina  cases,  cit- 
ing many  whicta  roivort  the  views  of  this 
court  In  tiie  former  opinion,  aU  of  which  It 
approvefl. 

In  another  Sontb  Qazollna  case  (Birt  t. 
Sonthem  Railway  Co.,  87  S.  O.  289,  fid  S.  D. 
233),  an  action  was  brought  against  a  rail- 
road company  for  damage  to  iiroperty  caused 
by  Are  communicated  from  a  railroad  engine 
with  an  auction  of  negligence,  and  it  waa 
held  that  it  would  be  pn^er  to  amend  the 
C(Hnplalnt  during  trial,  after  evidence  bad 
be^  taken,  by  striking  oat  the  allegation  ot 
negligence  so  as  to  make  the  aAlon  one  un- 
der section  2135  of  the  Code  of  1902  which 
ma^  railroad  corporations  liable  tor  dam- 
age by  Are  communicated  by  Its  engines 
without  regard  to  the  qnestton  of  negllgencew 
Tbe  decision  la  based  oitlrdy  upon  Brown 
T.  Railroad.  88  8.  a  6S7.  6B  S.  B.  1102.  In 
Brown  T.  Railway,  the  opinion  was  written 
by  Justice  Woods,  who  held  that  the  amend- 
ment could  not  be  mad^  under  Uia  Code,  as 
it  "substantially  dumgad  the  claim,"  and 
piany  cases  are  dted  sapporting  bis  conclo- 
8i<m.  Two  Jnsttces  dissented,  wtaidi  made 
the  iUssenttng  opinion  the  law  of  tbe  case^ 
holding  that  the  amendment  was  properly 
permitted,  but  no  reason  Is  givat  further 
than  a  statement  that  "sadi  amendments  are 
within  the  discreUon  <tf  the  circuit  Judge, 
and  where,  as  here,  tbere  hu  been  no  abuse 
of  discretion,  this  conrt  should  not  Inters 
fere,"  and  no  authority  Is  dted  in  support 
of  the  holding.  Indeed,  many  decisions  of 
Soatfa  Carolina  are  to  the  contrary. 

The  ease  of  Gannon  v.  Moore,  83  Ark.  196, 
101  8.  W.  139,  is  not  In  point,  as  the  question 
there  luTolred  was  ^ot  the  power  of  the 
court  to  permit  a  trial  amendment  There 
is  nothing  to  show  when  the  amendmmt  was 
made,  and  the  only  question  considered  waa 
the  'tolling  of  the  statute  of  Umltatlona  till 
the  filing  of  the  amendment" 

Four  Kentucky  cases  are  dted  (Insurance 
Co.  V.  Strain  [Ky.]  70  S.  W.  274;  Duckwall 
T.  Brooke  [Ky.]  66  S.  W.  357;  Adams  Oil 
Co.  T.  Christmas,  101  Ky.  664,  41  S.  W.  546 ; 
Young  V.  McIUhenny  [Ky.]  116  S.  W.  728), 
but  lo  each  of  these  cases  the  amedtiment 
was  made  before  the  trial.  In  the  first  case 
dted,  the  amendment  was  upheld  on  the 
ground  "that  It  did  not  state  a  new  cause  of 
action,  as  the  relief  sought  by  both  involves 
the  same  question,  depends  upon  the  same 
evidence,  and  to  which  the  same  defense 
would  generally  arise."  And  the  Kentucky 
Code  contains  a  provision,  not  found  In  our 
Code,  which  would  seemingly  imply  that  it 
was  not  the  intention  to  limit  amendments 
to  the  same  cause  of  action.  The  provision 
.reads  as  follows :  "Courts  may  penult 
amendments  authorised  by  this  chapter  to 


be  made  without  being  Terlded,  as  prescribed 
In  section  142,  unless  a  new  and  distinct 
cause  of  action  of  defense  Is  thereby  intro- 
duced."  [Clv.  Code  Prac.  i  isa] 

The  following  Iowa  cases  are  dted  and  re- 
lied upon  by  app&Uee :  Newman  t.  InsnraDce 
Aasodatlon.  76  Iowa,  56,  40  N.  W.  87, 1  L.  B. 
A.  669. 14  Am.  St  Repi  196;  Coz  Shoe  Oo.  r. 
Adams.  105  Iowa,  40!^  7B  N.  W.  SIS;  HanKm 
V.  CUne,  142  Iowa,  187,  U8  N.  W.  754; 
Barnes  t.  Hekla  Ins.  Co.,  75  Iowa.  11.  89  N. 
W.  122,  9  Am.  St  Rep.  460.  In  these  cases, 
however,  the  amendments  were  made  prior 
to  trlaL  It  is  true,  however,  that  tlie  court, 
In  passing  upon  tbe  question  uses  langnage 
which  might  reasonably  be  held  to  apply  to 
amendments  oltenA  during  triaL  That 
court  has  given  a  very  liberal  constroctiDa  to 
the  statute,  but  our  attention  baa  beea 
called  to  no  case  where  iqran  the  trial  It  ^ 
permitted  an  amendment  to  be  made  wbidi 
"substantially  duuiged  the  claim  or  defaoe." 
The  distinction  between  amendments  beton 
trial  and  during  or  afta  trial  la  dead; 
pointed  out  by  that  conrt  In  tbe  case  of 
Taylor  v.  Taylor,  110  Iowa,  207,  81  N.  W. 
472,  and  with  this  dlstinctloD  In  view 
It  can  hardly  be  said  that  the  cases  idled 
up(m  by  appellee  apply  to  the  question  hi- 
Tolved  in  this  case.  The  oourt  after  set- 
ting out  the  Code  provldona,  whidi  is  ap- 
parently identical  with  subsection  82,  say; 
"The  clause  'when  amendmoit  does  not 
change  substantially  the  daim  or  defense* 
has  reference  solely  to  'conforming  tbe 
pleadings  or  proceedings  to  the  facts  proved.* 
and  does  not  limit  Uie  iiortlim  of  the  section 
proceeding."  From  this  It  will  be  seen  that 
the  court  draws  a  distinction  l>etween  amend- 
ments which  may  be  made  prior  to  trial  and 
those  which  may  be  introdnoed  upon  ttie 
trial. 

Some  few  states  hold  that  an  amaidment 
introductlve  of  a  new  cause  tjf  action  Is  al- 
lowable at  any  stage  of  the  trial,  but  sodi 
holding  is  in  direct  conflict  with  the  ded- 
.slons  of  a  great  majority  of  the  states.  31 
Cyc  411. 

Appellee  further  contends  that  no  new 
cause  of  action  was  introduced,  and  dtea 
several  cases  which,  it  Is  '■i«ii«a^'.  n^torts 
this  theory.  The  <me  most  directly  In  pdnt 
is  tlie  cause  of  Pavlovskl  v.  Klasdng,  131 
Oa.  704,  68  S.  B.  611.  It  must  be  admitted 
that  there  Is  a  great  deal  of  oonfosifm,  in 
the  dedded  cases,  as  to  wbat  la  a  "new  cause 
of  action,"  due  largely,  we  l^k,  to  a  fail- 
ure to  dUferoitlate  betweai  "subjects  of  ac- 
tion" and  '^ause  of  action."  The  dlstlncUim 
Is  dearly  pointed  out  In  the  case  of  Ifc&r- 
tbur  T,  Uoffett  (dted  in  the  former  ofitnioa) 
by  the  Wisconsin  court,  and.  In  our  opinion, 
disposed  of  this  contention. 

[2]  Appellee  next  urges  Uiat:  appdlants 
waived  tbdr  objection  to  the  amended  com- 
plaint by  filing  an  answer  to  it  This  point, 
however,  not  having  been  raised  upon  the 


Digitized  by 


Google 


Wyo.) 


IOWA  ffTATE  SAVmaS  BANK  t.  HEKRT 


863 


first  hearing  of  tbe  case,  will  not  be  oonald- 
ered  upon  rehearing. 

For  reasons  stated,  m  adhere  to  onr  tm- 

mer  opinion. 

HANNA  and  PABJCSB,  J  concur. 


IOWA  STATB  SAYINGS  BANE  T. 
HENRY  et  aL 

(Snprenie  Conrt  <A  Wywuinc.   Dee.  0,  1918.) 

1.  BnxB  aud  Notes  Q  4t^)— Aonoira— Ds- 
nsnaoBs. 

It  wu  a  defense  to  an  action  on  notea  that 
they  were  given  in  parment  for  a  atalUon  sold 
upon  faise  representations  and  gnaranty,  that 
had  failed,  wiure  plaintiff  was  not  an  Innocent 
holder,  but  took  the  notes  with  knowledge  of 
tbe  transacticai,  fraud,  and  false  representation 
by  'whi<di  they  were  obtained. 

[Sd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  1303,  iu»2-1864,  1367- 
1376;  Dec.  Dig.J  452.*} 

2.  PLXADINO  <{  364*)— MOTIOHS  TO  Btbikb— 

FuaoiHG  Good  in  Past. 

Where  an  answer  contained  both  an  answer 
and  a  connterclalm,  and  stated  facts  soffldNit 
to  constitute  a  defense,  a  motion  to  strike  it  out, 
directed  to  the  answer  as  a  whole  and  not  to  the 
different  parts  thereof,  was  properly  denied. 

LBd.  Note^For  other  cases,  see  Pleading, 
Cent.  Dig.  U  109^1086;  Dea  Dig.  1  854.*] 

3.  Niw  Tbul  (i  128*)— MomoH— SPBomoA.- 

TIOH  OF  EBBOBS. 

A  motion  for  a  new  trial  on  the  gronnds  of 
errors  of  law  occurring  at  the  trial  and  except- 
ed to  by  plaintifr,  and  other  manifest  errors  ap- 
parent upon  the  face  of  the  record,  does  not  def- 
initely direct  the  court's  attention  to  the  cause 
of  (»mplaint,  and  Is  Insufficient 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  257-202;  De&Dig.  {  128.*] 

4.  Appeal  ahd  Ebbob  (S  706*)— IUecobp— 
Matfebs  to  bk  Included. 

Under  Comp.  St  1010,  S  4698,  providing 
that,  when  an  exception  is  taken  to  tbe  opinion 
of  the  conrt  on  a  motion  for  a  new  trial  because 
the  verdict  or  finding  Is  against  the  law  or  the 
evidence,  the  party  excepting  must  reduce  his 
exception  to  writing  and  present  it  to  the  court 
or  judge  for  allowance,  tne  denial  of  a  motion 
for  a  new  trial  on  the  ground  that  the  evidence 
IB  insufficient  to  support  the  verdict  and  that  the 
verdict  is  contrary  to  law  cannot  be  considered 
unless  all  the  evidence  given  upon  the  trial  is 
incorporated  In  the  bill  of  exceptions. 

[Ed.  Note.— For  othtf  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2044-2917;  Dee.  Dig.  | 
706.*] 

5.  Appeal  ahd  Ebbob  (i  038*)— Rkoobo— Pbb- 

SUICFUORS. 

Where  neither  the  bill  of  exceptions  nor  the 
trial  Judge's  certificate  thereto  recited  that  all 
the  evidence  was  incorporated  therein,  the  cer- 
tificate merely  reciting  that  it  contained  all  the 
material  evidence,  it  could  not  be  presumed,  as 
against  the  presumption  of  regulari^  in  the  pro- 
ceediogs  leading  op  to  the  judgment,  that  all  tbe 
evidence  was  incorporated  in  the  bill. 

[Ed.  No^— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3795-3803;  Dec  Dig.  { 
03a*] 

6.  APPEAL  AND  Ebbob  (H  900,  1032*)- Bns- 
DXH  or  Showiko  Ebbob. 

The  proceedings  In  the  trial  court  are  pre- 
■nmed  regular,  nntU  the  contrary  is  shown,  and 
tiie  plaintiff  In  error  mnst  make  an  afflrmative 


ahowini  of  prejndidal  error  to  entitle  him  to  a 
reversal. 

[Ed.  Note.— E\)r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  8667-8669,  40lH^Hi061; 
Dec.  Dig.  Si  900,  1032.*] 

7.  Appeal  ahd  Ebbob  <S  301*)— Besbbvation 
or  Gbounds  or  Bbvzsw— Motion  bob  Nbw 
Tbial. 

Under  Sopreme  Conrt  mle  18  (104  Pac. 
xiil),  providing  that  nothing  which  could  have 
been  properly  assigned  as  a  ground  for  a  new 
trial  in  the  court  below  will  be  considered  by 
the  Supr^e  Court  nnlssi  It  shall  appear  that 
it  was  properly  presented  to  the  court  below  by 
such  a  motion  which  was  overruled  and  an  ex- 
ception reserved,  alleged  errors  in  giving  and 
refusing  instrucdons  could  not  be  reviewed 
where  such  mllngs  were  not  made  gnmnda  In  the 
motion  for  a  new  trial 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H 1743, 1763-176S ;  Dea  Dig. 
S  801.*]  -  — 

Error  to'  District  Court,  tnnta  County; 
Davia  H.  Gralg,  Judgfe  ' 

Action  by  the  lom  State  Sayings  Bank 
against  Joseph  Hairy  and  others.  Judgment 
for  defradants,  and  plalntitf  brings  error. 
Affirmed. 

R.  S.  Spence,  of  Evanston,  and  T.  L.  Glenn, 
of  Montpelier,  Idaho,  for  plalntln  in  error. 
P.  W.  Spanldlnft  <tf  Evanston,  for  defend- 
ants in  error. 

SCOTT,  0.  J.  This  action  was  brought  In 
the  district  court  of  Uinta  county  by  the 
plaintiff  in  error,  as  plaintiff,  against  J<^ph 
Henry  and  others,  as  defendants,  to  recover 
as  Indorsee  on  two  several  promissory  notea 
and  Interest  thereon.  The  case  was  tried  to  a 
Jury,  which  found  for  and  returned  a  verdict 
In  Caror  of  the  defendants,  and  the  plaintiff 
brings  the  case  here  on  error. 

The  answer  consisted  of  an  answer  and 
connterclalm,  to  which  plaintiff  filed  a  de- 
murrer upon  the  grounds:  "First,  that  the 
answer  does  not  state  facts  snffldent  to  con- 
stitute a  defense";  and,  "second,  that  the  al- 
1^^  counterclaim  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action."  The 
court  overruled  this  d^urrer,  and  such  rul- 
ing is  ben  BBslgnea  as  error. 

[1]  The  petition  contains  two  causes  of  ac- 
tion upon  separate  promissory  notes  each 
dated  April  18,  1908,  dgned,  executed,  and 
deOlTered  by  the  defendants  to  a  H.  Hurd. 
wherdl)y  tor  value  received  they  promised  to 
pay  1876  on  or  before  Ajudl  18,  1909,  and 
$870  on  or  before  April  18, 1910,  respectively, 
with  Interest  at  8  per  cent,  per  annum  until 
paid,  payable  at  tbe  First  National  Bank  of 
Elranston,  Wyo.,  and  it  Is  alleged  tor  a  valu- 
able consideration  before  maturity  both  notes 
were  indorsed  to  plaintiff.  The  answer  alleg- 
ed that  the  notes  were  executed  and  delivered 
in  payment  for  a  stallion  sold  to  defendants 
upon  false  representations  and  guaranty  that 
had  failed  as  to  said  stallion,  and  denied  that 
plaintiff  was  an  Innocent  holder,  but  took  the 
notes  with  knowledge  of  the  transaction, 
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frand,  and  talBe  Tcpnaentatiini  wUdi 
they  were  obtained.  We  Qdnk  the  answer 
stated  facts  snfflctoit  to  constltnte  a  defense 
and  that  the  demurrer  waa  properly  orer- 
rnled. 

[X]  A.  motion  to  strUce  ont  tbe  answer  and 
counterclaim  was  made  which  the  court  ovm- 
mled.  This  mllnc  Is  aasl^ed  as  error.  It 
will  be  <Aaerved  that  tbia  motion  is  not  di- 
rected to  (Ufferent  parts  ct  ttte  answer,  bat 
to  tbe  answu-  as  a  whole.  We  bare  already 
held  that  the  answer  did  state  facts  sofllcient 
to  constltnte  a  defense  and  to  strike  ont  the 
answer  In  its  entirety  would  manifestly  be 
nnjust   This  mod<m  was  properly  denied. 

It  is  Bssigned  as  error  t^t  the  court  erred 
in  OTermling  the  motion  for  a  sew  trlaL 
Omitting  tbe  captttm  and  slgnaturea^  the  mo- 
tion Is  in  words  and  flgnres  as  follows: 
"Gomes  now  ttw  plaintiff  in  the  abore^nU- 
tled  action  and  mores  the  court  to  set  aside 
the  VOTdlct  of  the  Jury,  -  for  the  following 
reasons,  to  wit:  For  the  following  Irregu-. 
larlUes:  (1)  Insufficiency  of  the  evidence  to 
Justify  the  Terdlct  of  the  jury.  (2)  That  said 
Terdlct  of  the  Jury  la  contrary  to  law.  (3) 
Errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  tbe  plaintiff.  (4)  And  for  other 
manifest  errors  apparent  upon  ttie  face  of  tbe 
record." 

[S]  The  third  and  fourth  grounds  of  this 
motion  are  each  insnffici«itly  stated,  and  for 
that  reason  did  not  definitely  direct  the 
court's  attention  to  the  cause  of  complaint. 
C,  B.  &  Q.  R,  Co.  V.  Morris,  16  Wyo.  308, 
93  Pac.  664;  Wilson  v.  O'Brien,  1  Wyo.  42; 
Boburg  V.  Prahl  et  al.,  8  Wyo.  325,  23  Pac. 
70.  It  was  said  by  this  court,  In  Dlckerson  v. 
State,  18  Wyo.  440,  111  Pac.  863,  116  Pac. 
461,  that  "It  has  been  uniformly  held  by  this 
court  that  such  a  siieclflcatlon  Is  too  general 
and  indefinite  to  show  that  the  question  was 
bronght  directly  to  the  attention  of  the  court 
below." 

[4-t]  The  first  and  second  grounds  of  the 
motion,  to  wit,  that  the  evidence  Is  insuffi- 
cient to  support  the  verdict  and  that  the  ver- 
dict Is  contrary  to  law,  can  only  be  consider- 
ed  upon  all  the  evidence  given  upon  the  trial 
and  which  evidence  should  be  incorporated 
in  the  bill  of  exceptions.  Section  4598,  Gomp. 
Stat  IDIO.  Such  has  been  the  uniform  hold- 
ing of  this  court  The  certificate  of  the  trial 
Judge  to  the  bill  in  this  case  recites  that  it 
"contains  all  of  the  material  evidence  offer- 
ed, given,  and  introduced  In  said  cause," 
and  it  does  not  appear  anywhere  In  the  bill, 
by  recital  or  otherwise,  that  It  contains  all 
the  evidence  given  upon  the  trial.  It  was 
Incumbent  upon  the  plaintiff  In  error  to  make 
an  affirmative  showing  of  prejudicial  error  In 
order  to  ^tltle  it  to  a  reversal  of  the  Judg- 
ment Tbe  presumption  of  the  regularity  of 
the  proceedings  In  the  trial  court  is  Indulg- 
ed until  the  contrary  is  shown.  It  is  ap- 
parent that  to  entitle  one  to  a  review  upon 


an  assignment  ot  InaufBclency  of  the  erideuce 
to  support  the  veidict  it  la  essential  that  aU 
the  evidence  be  Incorporated  in  the  UlL  In 
the  absence  of  a  certificate  of  the  trial  Judge 
so  reciting,  or  a  redtal  in  Oie  blU  to  tiut 
effect;  there  la  no  presoDQttion  Cbat  It  does 
as  against  the  preeumptkm  which  obtains  In 
favor  of  the  regularity  of  tbe  prooeedhiga 
leading  up  to  such  Judgmoit  The  Ull  behig 
Incomplete  la  this  respect,  the  first  and  sec- 
ond asfdgnments  contained  in  t&e  motln  for 
a  new  trial  cannot  be  Ime  oonaldeied. 

[I]  It  is  here  xugeA  OaA  tlie  court  ened 
in  refosing  to  give  cwtain  instruetlOBs  le- 
quested  by  plainlllf  and  in  gMag  certaio 
instructions  requested  Xty  the  defuidants. 
None  of  these  rulings  waa  made  a  ground  la 
ttw  motion  for  a  new  trial  and  for  Qiat  rea- 
son, under  role  18  (IM  Pac  zili),  cannot  be 
considered. 

It  follows  that  the  Judgment  must  be  af- 
firmed. 

Affirmed. 

BEARD,  3^  coneors.  POITEB,  J.,  bebig 
ill,  did  not  sit 


LOSANO  T.  STATE. 
(Supreme  Gonrt  of  Arisona.    Dea  B,  1913.> 

1.  HouioxDB   ^  2SS*>— TauiWuBT  Ques- 
tion. 

In  a  prosecution  for  homicide,  evidence 
held  sufficient  to  take  the  case  to  the  jury. 

[Ed.  Note.— For  other  caaee,  see  Homidde, 
Gent.  Dig.  i  662;  Dec  Dig.  S  268.*] 

2.  Homicide  (|  382*)— Apfxaz<— Review. 

In  a  prosecutitm  for  homicide,  where  a 
conviction  waa  had  on  sharply  conflictiDg  evi- 
dence, the  verdict  will  not  be  disturbed  oa  ap- 
peal, especially  where  the  trial  ooart  refused  a 
new  trial. 

[Ed.  Note.— For  other  caaea^  see  Homicide, 
Cent  Dig.  SI  699-704;  DeeTBg.  |  882.*] 

3.  HoinoioE  (f  IS*)— HuBOEE  iir  tbe  Tasi 

DEGBBB— EsSI!nTIAI.B. 

Where  abcuaed  was  preaent,  partidpatiDg 
in  an  unprovoked  and  unnecessary  killing  to. 
two  ofilceiB  of  the  law,  premeditated  design  and 
criminal  intent,  from  which  malice  ndgbt  be  in- 
ferred by  tbe  Jury,  were  jnesent 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  i  IB;  Dec.  Dig.  |  18.*] 

Appeal  from   Superior  Gonrt,  Oremles 
County;  T.  B.  Lain^  Judge. 
Celso  Losano  was  convicted  of  murder  in 

the  first  degree,  and  be  appeals.  Affirmed. 

E.  E.  WaU,  of  Clifton,  for  appellant  G.  P. 
Bullard,  Atty.  Oen..  and  Leslie  CL  Hazdy, 
Asst  Atty.  Gen.,  for  the  State. 

BOSS,  J.  This  is  an  appeal  from  a  Judg- 
ment of  conviction  of  murder  in  the  first 
degree,  with  punishment  fixed  at  life  im- 
prlsonment,  and  from  an  order  overrnllng  a 
motion  for  a  new  trial.  There  are  a  num- 
ber of  complaints  of  the  admission  of  evi- 
dence over  the  objection  of  appellant  and 
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the  rejection  of  evidence  offered  by  blm. 
We  have  carefully  examined  these  suggested 
errors  and  have  concluded  that  no  prejudl* 
dal  error  was  committed. 

The  aiqtellant  in  bis  brief  makes  this 
Btatement:  "The  grounds  for  this  appeal  are 
that  the  verdict  of  the  Jury  was  contrary 
to  the  law  and  the  evidence,  In  that  there 
was  no  evidence  to  prove  any  premeditated 
design,  DO  fact  upon  which  to  base  criminal 
intent,  nor  from  which  malice  might  be  In- 
ferred, and  no  evidence  to  show  that  defend- 
ant was  even  armed,  or  that  he  was  guilty  of 
any  overt  act  at  the  scene  of  the  homldde, 
or  that  he  In  any  manner  directly  or  In- 
directly contributed  to  the  death  of  the  de- 
ceased." This  is  a  direct  challenge  of  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict and  Judgment.  Counsel  for  appellant 
has  urged  this  ground  with  great  earnestness 
and  abUlty,  both  in  brief  and  in  his  oral  ar- 
gument to  the  court. 

ThefactB,succlnctly  stat^,  are:  One  Aviso, 
wbo  was  charged  with  a  crime  in  QUa  coun- 
ty, had  gone  to  Eagle  creek,  Greenlee  county. 
Jack  Campbell,  a  deputy  sheriff  of  Glla 
county,  bad  gone  to  Greenlee  county  In  search 
of  Aviso.  At  Morencl  he  procured  Alberto 
Mangula  and  H.  D.  Eeppler,  deputy  sheriffs 
of  Greenlee  county,  to  go  with  him  to  Eagle 
creek  to  arrest  Aviso.  The  appellant  Losano 
lived  on  Eagle  creek,  and  the  officers  had  in- 
formation that  Aviso  was  stopping  at  Ms 
house.  This  Information  was  obtained  on 
September  23.  1912,  and  the  officers  left  that 
night  for  Losano's  place  on  Eagle  creek,  and 
arrived  on  the  creek  about  daylight  Sep- 
tember 24th.  Before  reaching  Eagle  creek, 
the  officers  caused  one  Bomulo  Sanchez  (a 
brother  of  appellant)  to  Join  them.  The 
tour  of  them  were  proceeding  down  Eagle 
creek,  and  when  within  about  one  mile  of 
Losano's  home,  some  SOO  yards  ahead  of 
them,  they  saw  coming  on  the  same  trail  in 
their  direction  some  parties.  Nearing  the 
point  where  the  advancing  partlee  were  seen, 
as  witness  Keppler  says:  "I  saw  one  man 
coming  along  the  trail  In  the  brash."  This 
man  was  known  by  Keiq:)ler,  who  engaged 
him  in  conversation;  Mangula  and  C&mp- 
bell  proceeding  the  while  down  the  trail. 
When  Keppler  looked  in  the  direction  Man- 
gula, Campbell,  and  Sancbra  were  going,  he 
observed  the  former  on  the  ground  pointing 
his  rifle  towards  some  brush  on  the  west 
side  of  the  creek,  and  Sanchez  was  holding 
bis  horse.  Campbell  had  remained  on  his 
horse  and  was  shooting  In  the  same  gener- 
al course  as  Mangula.  Keppler's  horse  be- 
came frightened  and  ran  away  with  him, 
passing,  as  be  says,  within  16  or  20  steps 
from  where  Campbell  and  Mangula  "were  ly- 
iBg  both  dead."  Keppler  testified:  "The 
only  way  I  got  out  was  by  taking  chances  of 
these  parties  hitting  me,  and  I  starts  out 
and  got  close  to  where  Albert  (Mangula)  and 
Jack  (Oampbdl)  was,  and  as  I  got  below  I 

iattP^-S6 


saw  some  fellow  stick  his  head  up  from  be- 
hind tbc  rock,  which  was  probably  15  or  20 
feet  higher  than  where  these  boys  were  lay- 
ing, and  I  noticed  Celso  Losano.  I  didn't 
get  to  see  blm  long,  as  I  was  going  pretty 
fast,  and  didn't  have  to  go  over  15  or  20 
steps  until  he  was  out  of  my  sight  He  was 
the  one  up  on  the  hlU^de  behind  a  rock." 
This  witness  says  that  some  20  or  30  shots 
were  fired  at  him  all  told,  and  6  or  7  after 
he  had  passed  the  dead  men.  He  described 
the  shots  as  sounding  "like  a  bunch  of  fire 
crackers  you  would  set  off."  There  was  evi- 
dence that  Aviso  had  been  stopping  with 
Losano  and  that  Losano  possessed  a  30-30 
rifle.  Banches,  who  was  holding  Mangula's 
horse,  testified  that  Aviso  killed  both  Camp- 
bell and  Mangula  and  then  took  from  him 
the  tatter's  horse  and  rode  away;  and  that 
Losano  was  not  present  at  the  diooUng.  A 
number  of  30-30  cartridge  shells  Were  found 
at  the  point  and  behind  the  rock  where  Kep- 
pler said  he  saw  Losano.  The  wounds  In- 
flicted on  the  dead  were  by  a  30-3a  Appel- 
lant dolled  b^Tig  present  at  the  shooting  and 
claimed  that  he  was  looking  for  bis  bnrroes 
at  the  time.  Evidence  of  other  witnesses 
tended  to  establish  an  alibL  Keppler,  who 
recognized  appellant  as  one  of  the  parties 
shooting  at  the  officers,  testified  that  he  had 
known  appellant  15  or  20  years. 

[1,2]  Appellant  suggests  that  Keppler,  In 
his  wild  and  hurried  effort  to  escape  the  fate 
of  his  fellow  officers,  at  best  could  have  had 
only  a  momentary  glance  at  the  person  whom 
he  recognized  as  appellant,  and  that  his  iden- 
tification was  very  Improbable  and  not  worthy 
of  belief.  That,  however,  was  a  question  for 
the  Jury.  The  reasonableness,  the  weight, 
and  effect  of  statements  of  witnesses  are  pe- 
culiarly within  the  province  of  the  Jury,  and 
they  having  resolved  the  matter  against  the 
appellant,  and  their  decision,  having  the  ap- 
proval of  the  trial  court  in  his  refusal  to 
grant  a  new  trial,  ought  not  to  be  disturbed 
by  us,  but  ratified  in  all  cases  of  a  conflict 
of  evidence.  The  Jury  may  have  made  a 
mistake,  but  they  are  more  apt  to  be  right 
in  their  deductions  and  conclusions  than  an 
appellate  court  They  see  and  hear  the  wit- 
nesses and  have  the  advantage  of  observing 
their  conduct  and  demeanor — psychological 
aids  of  inestimable  worth  never  foimd  In  the 
cold  records  submitted  to  an  appellate  tribn-' 
nal.  The  verdict  of  a  Jury  upon  conflicting 
evidence  ordinarily  will  not  be  set  aside  by 
an  appellate  court,  the  presumption  being  in 
favor  of  the  verdict,  and  this  seems  to  be  the 
general  rule  In  the  courts  of  this  country. 
12  Cyc.  908,  note  69. 

[3]  The  jury  must  have  believed  witness 
Keppler  and  must  liave  been  satisfied  that  ap- 
pellant was  present  participating  in  the  un- 
provoked and  unnecessary  killing  of  the  two 
officers,  and,  that  being  true,  "premeditated 
design,"  "criminal  intrat^**  "from  which  malice 
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(Or. 


might  be  inferred,"  were  manifeBt  from  ap- 
pdlant'B  very  acttons  and  condact 
Judgment  affirmed. 

FRANKLIN,  a  J.»  and  OUNNINOHAM, 
eoncnr. 


CARO  T.  WOLLENBERG.t 
(Supreme  Court  of  Oregon.    Dec  ft,  1915.) 

1.  MOBTGAGEB  (g  139»)— RiOHTS  OF  PARTIES— 

Possession   bt  Mobtoagbe  —  Natubk  of 

Possession. 

Under  the  maxim,  "Once  a  mortgage,  al- 
ways a  mortgage,"  where  a  mortgagee  entered 
into  possession  under  a  deed  which  was  in 
equity  a  mortgage,  he  held  posseBsion  as  mort- 
gagee, and  the  relation  of  the  iiarties  was  anal- 
ogoas  to  that  of  trustee  and  cestui  gne  tmst 

[Ed.  Note^For  other  eases,  see  Mortgages, 
Cent  Dig.  I  278;  Dec.  Dig.  |  ISO.*] 

2.  MOBTGAGBS  (|  82*)  —  ABSOLUTE  DEED  AS 

MoBTGAOE— Test. 

To  determine  whether  a  deed  absolute  on 
its  face  is  in  equity  a  mortgage,  the  test  ia 
whether  a  debt  was  created  or  continued  for 
which  the  deed  was  designed  aa  security. 

[Ed.  Note.— For  oQier  cases,  see  Mortgages, 
Gent.  Dig.  S5  00-^.  84-^;  Dec  Dig.  f  32.*] 

3.  Limitation  of  Actions  (J  103*)— Compc- 

TATION  of  PeBIOD — EXISTENCE  OF  TBDST. 

The  statute  of  limitations,  being  an  affirm' 
atire  defense,  be^ns  to  run  in  favor  of  a  trus- 
tee, against  the  cestui  qoe  trust,  only  after  the 
trustee  repudiates  the  trust  and  asserts  an  ad- 
verse claim,  and  these  facts  are  known  to  the 
cestui  que  trust,  and  then  only  where  the  cestui 
que  trust  is  sui  juris,  and  is  not  under  the 
undue  influence  at  tlie  trustee.  In  which  latter 
cose  the  statute  will  begin  to  run  only  when 
such  influence  ceases. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {§  SOO,  606-510;  Dec 
Dig.  §  103.*] 

4.  MOBTGAGES  (§  191*)— RIGHTS  OF  PaBTIBS— 

FOSSEBBION  OF  PbOPEBTT. 

When  a  mortgagee  obtains  possession  of 
the  premises  after  condition  broken,  either  by 
the  consent  of  the  mortgagor  or  otherwise,  he 
has  the  right  to  retain  such  possession  as 
against  the  mortgagor  till  the  debt  Is  paid. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent  Dig.  i{  460.  476.  477,  479-481;  Dec 

Dig.  s  iei.*J 

B.  MOBTOAGES  ({  143*)— BlOHTB  OV  PABTZXS— 

LlHTTATIONS. 

The  relation  of  mortgagor  and  mortgagee 
must  in  some  way  be  terminated  before  either 
part^  in  possession  can  interpose  the  statute 
of  limitations  as  a  defense  against  the  other. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  281-284 ;  Dec.  Dig.  8  143.*] 

6.  MoBTGAOES  (8  143*)— Rights  of  Pabties— 
Possession  of  Pbofebtt. 

When  by  the  terms  of  a  mortgage,  or  under 
a  subsequent  agreement,  the  mortgagee  is  to 
hold  possession  till  be  shall  satisfy  bis  daim 
from  the  rents  and  pro6ts,  his  possession  does 
not  bec(Mne  adverse  till  his  demand  has  been 
satisfled  or  he  asserts  an  absolute  title  and 
gives  distinct  notice  thereof  to  the  mortgagor, 
and  this  rule  applies  in  case  of  an  absolute  deed 
given  as  a  mortgage. 

[E3d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  281-284;  Dec  Dig.  8  143.*J 


7.  LnrxTATiOH  or  Actions  (|  103*)— Biqhts 
OF  Pabtibs— Possession  of  Pbopbbtt  bt 
MoBTGAGEB— Notice  of  Claim. 

When  a  mortgagee  enters  into  possesuon 
under  a  void  foreclMure,  limitation  does  not 
run  in  bror  of  him  or  his  grantees  agahMt 
a  suit  for  redemption  and  accountit^  tiU  ac- 
tual notice  to  the  mortgagee  that  they  daim 
to  hold  in  some  other  right  adverse  ta  the  niort- 
gage. 

[Ed.  Note.— For  other  case^  see  tdmltation  of 
Actions,  Cent  Dig.  88  BOO,  606-610;  Dec  Dig. 
S  103.*j 

8.  Mobtoaobs  (i  294*)— Tbansfkb  to  Most* 
QAGEE— Validity. 

Though  there  is  no  legal  restraint  on  the 
mortgagor  s  selling  the  property  to  the  mort- 
gagee in  satisfaction  of  hia  debt,  the  burden 
of  proof  is  on  the  mortgagee  to  show  that  the 
sale  of  the  mortgagor's  equity  was  volantarilj' 
made,  that  hia  conduct  was  in  all  things  fair, 
and  that  he  paid  for  the  property  what  it  was 
reasonably  worth. 

[Ed.  Note.— For  other  cases,  see  Mortgages. 
Cent.  Dig.  88  806-814;  Dec  Dig.  f  294.*J 

9.  Mobtqages  (8  691*) — Redemption- Nature 
of  Right. 

Both  at  common  law,  and  under  L  0.  L. 
8  335,  providing  that  a  mortgage  of  real  prop- 
erty shall  not  entitle  the  owner  of  the  mortgaf^ 
to  recover  possession  of  the  property  without  a 
foreclosure  and  sale  according  to  law,  and  sec- 
tion 422,  making  the  remedy  by  foreclosure 
exclusive,  the  right  to  redeem  is  favored  by  a 
court  of  equity,  and  will  not  be  taken  away  ex- 
cept on  strict  compliance  with  the  necessnry 
steps. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig,  81  1683,  16»4r-1706;  Dec  Dig.  i 
601.*] 

10.  Mobtqages  (8  608%*)  — Redbuftion  — 
Suit  to  Redkeu— Evidence. 

In  a  suit  to  have  a  deed  declared  a  mort- 
gage and  to  redeem,  evidence  Aeld  to  show  that 
the  mortgagee  went  Into  possession  under  an 
agreement  to  collect  the  rents  and  apply  them 
to  the  debt  ^nd  insulBcient  to  sustam  a  de- 
fense of  adverse  possession  by  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  8  1815;  Dec  Dig.  8  608i^.*] 

11.  Mobtoaoes  (I  608%*)  — Redemftioh- 
Suit  to  Rbdeku— Pabtibs. 

The  heirs  of  a  deceased  grantor,  as  well  as 
the  surviving  grantor,  should  be  made  parties 
to  a  suit  to  declare  the  deed  a  mortgage  and  to 
redeem. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  8  181B;  Dec  Dig.  8  608%-*] 

Department  2.  Appeal  from  Circuit  Court; 
Douglas  County;  L.  T.  Harris,  Judge. 

Suit  by  Simon  Caro  against  H.  Wollenberg. 
From  a  decree  for  defendant,  plaintiff  ap 
peals.  Reversed  and  remanded,  with  direc- 
tlona 

This  is  a  suit  brought  hy  plaintiff  to  have 
a  deed  absolute  In  form  declared  to  be  a 
mortgage,  tor  an  accounting,  and  to  redem 
upon  any  balance  being  found  due.  Defend- 
ant denies  tbat  the  deed  was  Intended  as  a 
mortgage,  and  claims  that  the  same  was  an 
absolute  c<Hiveyance ;  tbat  in  1899  he  entered 
into  possession  of  the  premises  under  said 
deed  and  ever  since  and  for  more  thau  ten 
years  has  been  in  the  adverse  possession  of 
tbe  same,  claiming  to  be  the  owner  thereof. 
Upon  tbe  testimony  taken  by  a  referee  to 
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whom  Qie  case  was  referred,  the  circuit  court 
found  that  the  deed  In  guestloa  was  Intended 
as  a  mortgage,  but  that  the  defendant  has 
had  the  adverse  possession  of  the  properties 
for  a  oonttnuoos  period  of  more  than  ten 
yeaxs. 

W.  w.  Gardwell,  of  Roseburg  (Cardwell 
&  Watson,  of  Roseburg,  on  the  brief),  for  ap- 
pellant O.  P.  Coshow  and  Dexter  Rice,  both 
of  Roseburft  for  respcaident 

BELAID,  J.  (after  stating  the  facts  as  above). 
The  facts  out  of  which  the  controversy  arose 
are  as  follows:  On  November  24,  1890,  plain- 
tiff, Simon  Caro,  and  Isadore  Caro,  his  broth- 
er, who  were  partners  engaged  In  the  mer- 
cantile business  In  Roseburg,  Or.,  borrowed 
$12,000  from  Samuel  Marks  and  H.  Wollen- 
berg,  for  the  purpose  of  constructing  a  store 
building  on  the  lots  involved,  and  executed 
their  promissory  note  therefor  with  Interest 
at  the  rate  of  S  per  cent  per  annum.  This 
note  was  secured  by  a  mortgage  on  the  store 
property,  which  consisted  of  a  two-story 
brick  building  with  a  storeroom  occupied  by 
Caro  Bros,  on  the  ground  floor,  and  a  hall 
upstairs,  and  a  one-story  building  adjacent 
thereto  divided  Into  two  storerooms  which 
were  rented.  Later  this  note  and  mortgage 
were  assigned  to  defendant  H.  WoUenberg. 
On  June  1,  1892,  Caro  Bros,  borrowed  the 
sum  of  $4,500  from  H.  WoUenberg  and  exe- 
cuted their  promissory  note  bearing  Interest 
at  8  per  cent  per  annum,  payable  monthly, 
and  due  January  1, 1896.  This  was  secured 
by  a  second  mortgage  on  the  store  property 
and  a  first  mortgage  on  residence  property 
occupied  by  plalntiCF,  Simon  Caro,  and  owned 
by  him  and  his  brother.  By  the  terms  of  the 
note,  Caro  Bros,  agreed  tp  pay  the  taxes  and 
insurance  on  the  property.  On  July  22,  1895, 
a  few  months  before  the  notes  became  due, 
Simon  Caro  and  his  brother  Isadore  executed 
to  the  defendant  a  deed  absolute  in  form, 
conveying  to  the  latter  the  store  and  resi- 
dence property.  The  plaintiff  contends  that 
the  deed  was  given  In  lieu  of  the  two  mort- 
gages, in  order  to  avoid  double  taxation,  to 
wit,  the  tax  on  the  property,  and  the  tax  on 
the  amount  of  the  loan  whldti  plalntiCT  and 
Isadore  Caro  bad  obligated  themselves  to 
pay.  The  defeudant  daims  and  alleges  that 
on  July  22,  1895,  he  demanded  the  payment 
of  the  indebtedness,  which  Caro  Bros,  failed 
to  make;  that  he  notified  them  that  he  would 
proceed  to  foreclose  his  mortgage  lien ;  that, 
for  the  puriMNse  of  avoiding  addltlttuil  ex- 
pense and  trouble  of  foreclosure,  it  was  mu< 
toally  agreed  by  him  and  Caro  Bros,  that. 
In  consideration  of  the  latter  executing  to 
him  a  warranty  deed  to  the  premises,  there- 
by saving  the  costs  and  expenses  of  a  fore- 
closure suit,  he  would  extend  the  time  for 
redemption  on  said  mortgaged  premises  for 
a  period  of  four  years  from  that  date ;  that 
it  was  mutually  agreed  that  if  Caro  Bros, 
would  pay  him  the  full  sum  of  fl6,61C^  that 
Mas  the  amoimt  of  tike  two  moftsasea,  with 


¥110  Interest  added,  with  Interest  thereon  at 
the  rate  of  8  per  cent,  together  with  all 
taxes  assessed  against  the  premises  within 
four  years  from  July  22,  1895,  he  would  re- 
convey  the  premises  to  Caro  Bros.,  and  that 
they  might  occupy  the  same  during  said 
period,  and  collect  the  rents;  that  if  they 
failed  to  pay  the  interest  when  due,  or  the 
entire  sum  of  principal,  interest,  and  taxes, 
within  four  years  from  the  said  date,  then 
they  should  surrender  the  possession  thereof 
to  the  defendant  and  the  contract  executed 
to  that  effect  should  be  void.  Defendant 
claims  that  Caro  Bros,  failed  to  pay  the  prin- 
cipal sum  and  about  $400  of  the  Interest  and 
taxes  within  the  specified  time;  that  after 
the  expiration  of  the  four  years,  to  wit  July 
22,  1890,  Caro  Bros,  surrendered  possession 
of  the  premises  to  defendant  and  released 
him  from  any  and  all  claims  and  demands. 
VVoll^berg  states  that  the  agreement  or  ar- 
ticle of  defeasance  permlttii^  Caro  Bros,  to 
redeem  the  property  was  placed  in  a  bank  in 
Roseburg,  and  that  whenever  they  paid  the 
money  the  same  was  to  be  destroyed;  that 
after  possession  was  taken  by  him  he  must 
have  destroyed  the  agreement,  as  he  is  un- 
able to  find  the  same.  The.plaintlff  testifies 
that  be  had  no  knowledge  of  any  such  agree- 
ment having  been  executed  In  writing.  The 
two  mortgages  were  canceled  of  record  Au- 
gust 29,  1895.  Defendant  testifies  that  he 
surrendered  the  notes  to  Caro  Bros.  Tbls 
is  denied  by  the  plaintiff,  and  the  circum- 
stances taken  in  connection  with  the  fact 
that  the  mortgage  was  not  canceled  of  record 
for  more  than  a  month  after  the  deed  of 
July  22,  1895,  was  executed,  strongly  indicate 
that  nothing  was  done  with  the  notes  at 
the  time  of  the  execution  of  the  deed,  and 
that  they  were  allowed  to  slumber  for  some 
time.  Whatever  disposition  was  made  of 
these  notes,  they  were  simply  evidence  of  the 
debt  Whether  or  not  the  agreement  was 
expressed  in  writing,  according  to  the  testl- 
monj  of  Mr.  WoUenberg,  when  the  Caro 
Bros,  asked  for  further  time  for  payment 
he  gave  them  four  years ;  that  'It  (the  writ- 
ten agreement)  contained  that,  if  they  paid 
me  the  amount  what  they  was  owing  me,  I 
agreed  to  give  them  back  the  property."  This 
clearly  shows  that  there  was  a  debt  existing, 
and  that  the  purpose  of  the  deed  was  se- 
curity therefor.  WoUenberg  further  states 
that  at  the  end  of  the  four  years  he  called 
for  his  money,  and  that  Caro  Bros,  claimed 
that  they  were  unable  to  pay,  but  were  will- 
ing to  give  up  the  property,  whldi  they  did. 
The  plaintiff  swears  that  the  possession  of 
the  property  was  surrendered  to  defendant 
with  the  understanding  that  he  would  collect 
the  rents  and  apply  the  same  upon  the  mort- 
gage. This  la  the  pivotal  question  In  this 
case.  There  Is  but  Uttle  question  bnt  that 
the  deed,  absolute  npfm  its  was  in- 

tended as  a  mortgage  to  secure  the  payment 
of  the  $16,610,  interest,  taxei^  etc  The  cir- 
cuit court  BO  found. 
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WollAbcn  alleges  that  h*  entered  Into 
poBseBslim  under  that  deed.  It  appears  that 
Garo  Bros,  collected  the  rents  and  remained 
In  possession  of  the  pzemlses  nntll  they  con- 
templated teavlng  Rosebuqc  to  engage  In 
bnstness  in  Oakland,  abont  14  miles  distant, 
since  which  time  WoUenberg  has  collected 
tbe  same.  It  appears  that  WoUenbei^  col- 
lected the  rents  for  a  month  or  two  before 
Caro  Bros,  left  for  Oakland.  The  poasesslon 
of  the  stweroom  occopled  by  them  Tras  not 
surrendered  to  defendant  until  abont  Octo- 
ber 9,  1S09.  When  Caro  Bros,  went  to  Oak- 
land* they  took  the  key  to  the  storeroom 
with  them.  Upon  the  defendant  writing  a 
shan)  letter  demandhig  the  key,  or  an  arrest 
would  follow,  Isadore  Caro  returned  to 
Roseburg  and  delivered  the  key  to  defend- 
ant. At  this  time  a  controversy  arose  as  to 
some  oonntms  and  shaving  in  the  storeroom 
which  Can  Bros,  desired  to  romove  to  Oak- 
land. Defendant  then  complained  that  Caro 
Bros,  had  &lled  to  pay  about  $400  In  Inter- 
est and  taxes  during  the  time  they  had  been 
in  possession,  after  the  execution  of  the 
deed.  Isadore  Caro  adjusted  this  matter  by 
allowing  the  counters  and  shelving  to  remain 
in  the  storeroouk  as  the  property  of  H.  Wol- 
lenberg.  He  executed  a  receipt  to  that  ef- 
fect, in  the  name  of  Caro  Bros.,  stating  that 
"possession  of  said  premises  and  also  those 
premises  occupied  by  Simon  Caro  as  a  resi- 
dence is  hereby  surrendered  to  said  H.  Wol- 
lenberg."  Defendant  places  great  reliance  up- 
on this  Instrnment  in  support  of  his  title.  It 
appears  that  the  receipt  was  prepared  by  Hon, 
Frank  W.  Benson,  a  carefnl  lawyer,  who  was 
afterwards  Secretary  of  State  and  Governor 
of  Oregon.  If  it  had  been  Intended  that  the 
Instrument  should  have  any  e£fect  upon  the 
title  to  the  real  property,  it  is  difficult  to  un- 
derstand why  the  same  was  not  in  tbe  form 
of  a  deed. 

Isadore  Caro  died  July  16,  1900.  He  was 
unmarried.  Two  brothers,  plaintiff,  Simon 
Caro,  and  Morris  Caro,  and  a  sister,  Mrs. 
Monheim,  survived  him.  Since  that  time 
Morris  Caro  has  died,  leaving  one  daughter. 
Hazel.  Mrs.  Monheim  tias  also  died  leaving 
two  children,  namely,  Amelia  Beckman,  and 
Bell  Joseph. 

It  will  be  noticed  that  the  interest  upon  the 
indebtedness  mentioned  in  the  deed  wliich 
Caro  Bros,  paid  monthly  for  abont  four 
years  after  the  deed  was  executed  was  $110.- 
73.  It  appears  from  tlie  evidence  that,  at 
the  time  Caro  Bros,  left  for  Oakland,  tbe 
rents,  not  including  the  storeroom  occupied 
by  them,  were  $140  per  month,  and  that  the 
storeroom  was  worth  $60  per  month ;  that 
the  rents  have  since  increased  to  about  $275 
per  month.  According  to  the  estimate  of  W. 
H.  Fisher,  a  banker  of  Roseburg,  the  value 
of  the  premises  at  the  time  possession  was 
surrendered  was  about  $28,000.  Plalntifl 
claims  that  the  rents  averaged  $225  per 
month,  ~  Defendant  claims,  however,  that  no 
more  than  the  amount  of  the  Indebtedness 


coaU  hare  been  obtained  ftir  the  ^perty. 
He  also  states  that  he  made  tliem  a  present 
of  tbe  9400,  tbe  amount  which  they  were 
behind  in  interest  and  taxes;  that  th^ 
could  not  pay ;  and  that  he  to6k  poseesdon 
and  Informed  tbe  tenants.  Mr.  WollHiberg 
does  not  remember  whether  or  not  the  writ- 
ing or  defeasance  was  executed  at  the  same 
time  as  the  deed,  to  wit.  In  188Sl  He  thinks 
it  was.  He  further  states  that  Caro  Bro& 
gave  tlie  deed  of  the  property  providing  that 
he  would  give  them  fonr  years'  time,  and 
that  he  did  so.  Judge  J.  W.  HamUton.  who 
was  then  a  practicing  attorney,  testified  that 
it  appeared  that  he  prepared  the  deed  and 
was  a  witness  th^to;  that  it  was  his  im- 
pression that  the  deed  was  givra  as  securi- 
ty; and  that  he  informed  Mr.  WoUenberg 
that  if  Caro  Bros.  renuUned  in  possession  it 
would  be  necessary  ft>r  him  to  foreclose. 

[1]  "Once  a  mortgage,  always  a  mortgage," 
Is  an  ancient  equity  maxim  of  approved  poli- 
cy and  wisdom,  the  effect  of  which  is  to  pro- 
tect borrowers  from  being  forced  by  thdr 
necessities  into  nnequal  and  emel  bargain& 
Tonle  V.  Richards,  1  N.  J.  Eq.  S34.  23  Am. 
Dec.  722 ;  Grover  t.  Hawthorne,  02  Or.  96* 
114  Pac.  472,  121  Pac.  808.  Therefore^  whei 
Wollenberg  mtered  into  possession  of  the 
promises  under  Ills  deed  whldi  was  In  equity 
a  mortgage,  he  held  possession  as  mortgagee- 
The  relation  of  tlie  parties  was  analogous  to 
that  of  trustee  and  cestui  que  trust  Green 
V.  Turner,  38  Iowa,  112,  118. 

[2]  In  order  to  determine  whether  or  not 
a  deed  absolute  upon  its  face  is  In  effect  a 
mortgage,  Che  test  Is:  Was  there  a  debt 
created,  or  was  there  a  pre-existing  d^  cod- 
tinned  for  which  the  instrument  was  design- 
ed as  security?  If  the  pre-existing  dAt  was 
not  extinguished,  or  if  a  new'  debt  was  In- 
tended to  be  created  and  the  conveyance  was 
given  as  security,  then  in  equity  it  should  be 
declared  to  be  In  effect  a  mortgage.  BlcM 
V.  Wessinger,  58  Or.  88.  113  Pac.  34 ;  Kinney 
V.  Smith.  S8  Or.  158.  113  Pac.  864:  UU«i  v. 
Hemraway,  69  Or.  318,  111  Pac  68^  117  Pac 
273, 

[3]  The  statute  of  limitations  Is  an  af- 
flrmative  defense  to  be  alleged  and  proved. 
It  is  therefore  incumbent  upon  a  trustee  to 
show  that  there  was  a  direct  repudiation  of 
the  trust,  and  that  the  cestui  que  trust  had 
knowledge  thereof.  If  the  trustee  repudiates 
the  trust  and  asserts  an  adverse  claim  to  the 
trust  property,  these  facts  t>elng  known  to 
the  cestal  que  trust,  the  statute  thai  be- 
gins to  mn  In  the  trustee's  favor,  except 
where  the  cestui  que  trust  Is  not  snl  Jnria,  or 
is  under  undue  influence  proceeding  from  the 
tni.stee,  in  which  latter  case  the  statute  will 
begin  to  run  only  when  such  influence  ceases. 
25  Cyc  p.  1169. 

[4]  Under  our  law,  when  a  mortgagee  ob- 
tains possession  of  the  mortgaged  premises 
after  condition  broken,  either  by  consent  of 
the  mortgagor  or  otherwise,  he  has  tbe  right 
to  retain  such  pnrinfiaMon  as  figfl^"Tt  the  isort* 
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gagor  nntU  tbe  mortgage  debt  ]ias  been  paid. 
Lambert  t.  Howard,  49  Or.  342,  34S,  00  Pac. 
150.  Hence  Caro  could  not  recover  possession 
of  tbe  real  property  from  Wollenberg  witb- 
out  his  debt  being  first  satisfied. 

[6]  As  long  as  the  relation  of  mortgagor 
and  mortgagee  existed  between  Caro  and 
Wollenberg,  tbe  statute  did  not  commence  to 
run  in  favor  ol  either  of  them.  That  rela- 
tion most  be  terminated  in  some  way  before 
either  party  in  possession  can  Interpose  the 
statute  as  a  defense  against  the  other. 

[■]  When,  by  the  terms  of  the  mortgage, 
or  by  subsequent  agireement,  the  mortgagee  Is 
to  take  and  hold  possession  of  the  property 
until  he  shall  satisfy  his  claim  from  the  rents 
and  profits,  his  possession  does  not  become 
adverse  until  his  donand  has  been  satisfied 
from  this  source,  or  he  asserts  an  absolute 
title  In  himself,  and  gives  distinct  notice 
thereof  to  the  mortgagor.  This  rule  applies 
in  case  of  a  deed  absolute  upon  its  face,  giv- 
en as  security  for  the  payment  of  a  debt,  and 
in  effect  a  mortgage.  Green  v.  Turner,  su- 
pra ;  2  Jones  on  Mortgages  (6th  Ed.)  i  1152. 

[7]  When  a  mortgagee  enters  into  posses- 
sioD  of  tbe  mortgaged  property  under  a  void 
foreclosnre,  he  Is  presumed  to  hold  as  mort- 
gagee in  possession,  and  limitation  does  not 
ran  In  his  favor  or  in  favor  of  his  grantees, 
against  a  suit  for  redemption  and  for  an 
accounting  by  the  mortgagor,  which  Is  a 
continuing  rights  unless  there  Is  an  actual 
notice  to  the  mortgagor  that  they  claim  to 
hold  in  some  other  right  adverse  to  tbe  mort- 
gage. Id.  $  1152;  Cooke  v.  Cooper,  18  Or. 
142,  22  Pac.  945,  7  L.  R.  A.  273,  17  Am.  SL 
Rep.  709;  Frlnk  v.  Le  Roy,  49  Cal.  314; 
Warder  v.  Enslen,  73  Cal.  291,  14  Pac.  874 ; 
Mcpherson  v.  Hayward,  81  Me.  S29,  17  Atl. 
164.  In  1  Cyc.  p.  1071,  It  is  stated  that:  "So 
long  as  the  relation  of  mortgagor  and  mort- 
gagee exists,  tbe  possession  of  tbe  mortgagee 
Is  not  adverse  to  the  mortgagor,  and  the  stat- 
Qte  of  limitations  does  not  nm  in  his  fovor. 
Possession  In  tbe  mortgagee  must,  from  Its 
commencement,  have  been  taken  under  the 
engagement,  which  equity  always  Implies,  to 
account  as  a  bailiff  of  tbe  rents  and  profits 
to  the  mortgagor  and  to  apply  them  to  tbe 
discharge  of  tbe  mortgage  debt."  After  a 
mortgagee  has  received  payment  of  his  debt, 
he  really  holds  the  property  In  trust  for  tbe 
mor^gor.  2  Jones,  |  1159. 

[I]  There  Is  no  legal  restraint  on  a  mort- 
gagor's selling  the  mortgaged  property  to  the 
mortgagee  In  satisfaction  of  his  debt;  but 
where  tbe  validity  of  such  a  sale  Is  in  Issue, 
as  In  tbe  case  at  bar,  the  burden  of  proof 
is  upon  WoUenbeig,  the  mortgagee,  to  show 
that  the  sale  of  the  mortgagor's  equity  was 
voluntarily  made,  that  his  conduct  In  making 
tbe  purchase  was  in  ail  things  fair,  and  that 
he  paid  for  the  property  what  It  was  reason- 
ably worth.  1  Wlltsle  on  Mortgage  Pore- 
ciosnre  (8d  Ed.)  {  305. 

[I]  The  right  to  redeem  Is  favored  by  a 
court  of  eQolty,  and  will  not  be  allowed  to  be 


taken  away  except  upon  a  strict  compliance 
with  the  steps  necessary  to  divest  It  Id.,  vol. 
2,  8  1033.  It  Is  stated  that:  "The  doctrine  of 
common  law,  as  approved  and  modified  by 
tbe  principles  of  tbe  dvil  law,  was  that  an 
equity  of  redemption  could  not  be  cut  off 
except  by  a  foreclosure,  and  that  is  the  gen- 
eral rule  In  this  country  to-day,  In  the  ab- 
sence of  any  statute  controlling.  Thus,  it 
has  recently  been  held  by  the  United  States 
Circuit  Court  of  Appeals,  sitting  In  the 
eighth  drcolt,  that  an  election  by  tbe  grantee 
In  an  absolute  deed  constituting  a  mortage 
in  equity,  to  avail  himself  of  an  optiott  there- 
in to  retain  tbe  property  In  satisfaction  of 
the  loan,  will  not  operate  to  bar  the  equity  of 
redemption,  but  such  equity  can  be  barred 
only  by  a  profier  foreclosure."  Id.,  vol.  2, 
{  1038.  A  mortgage  of  real  property  shall 
not  be  deemed  a  conveyance  so  as  to  enable 
tbe  owner  of  tbe  mortgage  to  recover  posses- 
sion of  tbe  real  property  without  a  fore- 
closure and  sale  according  to  law.  K  O.  L.  g 
335.  A  lien  upon  real  or  personal  property, 
other  than  that  of  a  Judgment  or  decree, 
whether  it  be  created  by  mortgage  or  other- 
wise, shall  be  foreclosed,  and  tbe  property 
be  adjudged  to  be  sold  to  satls^  the  debt, 
and.  this  remedy  Is  exclusive,  and  all  other 
methods  must  be  disregarded.  L.  O.  L.  { 
422 ;  Thompson  v.  MarsbaU,  21  Or.  171,  178, 
27  Pac  957;  Hall  v.  O'Connell,  52  Or.  104, 
95  Pac  717,  96  Pac.  1070. 

[II]  The  evidence  shows  that  tbe  defend- 
ant went  into  possession  of  the  property  Id 
quMtlon  under  an  agreement  with  plaintiff 
that  he  would  collect  the  rents  and  apply  the 
same  upon  tbe  mortgage  Indebtedness.  Si- 
mon Caro  testifl^  positively  to  this  fact, 
and,  while  the  defendant  denies  the  same, 
he  appears  to  base  his  denial  upon  Ms  deed 
which  he  claims  was  absolute.  His  state- 
ment is  rather  a  conclusion  than  a  detail  of 
what  was  said.  Granting  that  plaintiff  and 
defendant  are  both  honest  In  their  convictions 
as  to  the  effect  of  tbe  transaction,  it  appears 
that,  while  both  were  business  men.  tbe  de- 
fendant had  about  20  parcels  of  real  property 
in  tbe  vicinity  of  that  In  controversy,  and 
transacted  a  large  amount  of  business.  We 
think  defendant  is  undoubtedly  in  error  as 
to  his  claim  that  the  deed  was  given  In  the 
first  Instance  as  an  absolute  deed  and  was 
not  intended  as  a  mortgage  The  plaintiff 
was  dealing  In  respect  to  nearly  all  his  prop- 
erty and  ought  at  least  to  remember  what 
the  agreement  was.  It  would  seem  that 
plaintiff  did  the  best  be  could  under  the  cir- 
cumstances, and  that  when  he  was  In  arrears 
to  tbe  amount  of  about  $400,  for  Interest  and 
taxes,  which  be  bad  agreed  to  pay,  he  con- 
sented that  Wollenberg  should  take  posses- 
sion and  collect  the  rents,  as  he  was  going 
away.  It  hardly  appears  reasonable  that 
plaintiff  would  have  given  up  all  claim  to  the 
property  In  1890,  which  was  then  paying 
about  $200  in  rents,  a  sum  sufficient  to  pay 
the  taxes  and  a  fair  rate  of  interest  upon  a 
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Talnation  much  larger  than  the  amount  of 
Ms  Indebtedness.  The  retention  of  the 
to  the  store  Caro  Bros.,  after  moving  to 
Oakland,  a  circumstance  which  terminated 
the  friendly  relation  between  the  parties,  in- 
dicates that  the  mortgagor  did  not  surrender 
any  more  of  his  rights  than  he  was  compelled 
to.  After  he  took  possession  of  the  real  prop- 
erty, defendant  seems  to  have  relied  upon 
what  he  erroneously  believed  to  be  his  l^al 
rights  under  the  deed.  He  failed  to  give 
plaintiff  any  notice  whatsoever  that  he  claim- 
ed or  intended  to  claim  anytliing  more  than 
the  amount  of  his  mortage.  Defendant  un- 
dertook to  prove  a  presumptive  title  as  a 
defense.  This  burden  he  has  failed  to  main- 
tain. 

[11]  As  we  understand  the  record,  the  heirs 
of  Isadore  Caro,  deceased,  succeeded  to  Us  in- 
terest In  the  property,  and,  In  order  for  a 
complete  settlement  of  the  controversy,  they 
should  be  made  parties  to  this  suit  It  fol- 
lows that  the  decree  of  the  lower  court  must 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  a  decree  declaring  the  deed 
to  be  in  effect  a  mortgage;  to  ascertain  by 
an  accounting  the  amount,  If  any,  due  de- 
fendant upon  the  mortgage  Indebtedness;  and 
for  such  further  proceedings  as  may  seem 
necessary,  not  Inconsistent  herewith. 

HcBRIDE,  C.  J.,  and  EAKIM  and  Mc- 
NART,  JJ.,  concnr. 


BAKBB  T.  SEAWEABD. 

(Supreme  Court  of  Oregon.    Dec  2,  191S.) 
Pabtnebship  (8  136*)  — Agency  or  Pabtneb 

FOB  PlBM^COPB  AHD  EXTENT. 

Each  partner  la  the  agent  of  the  firm  and 
may  sign  the  firm  name  to  any  paper  for  pur- 
poses apparently  within  the  scope  of  the  part- 
nership, out  a  partner  has  no  right  to  sign  an- 
other partner's  individual  name,  except  by  ex- 
press authority. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  ||  203,  204,  240;  Dee.  Dig.  |  136.*] 

In  Banc.  Appeal  from  Circuit  Gonrt,  Mal- 
hear  County ;  Dalton  Biggs,  Judge. 

Action  by  B.  Baker  against  B.  F.  Sea- 
weard.  l*rom  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  case  was  previously  before  this  court, 
and  is  reported  in  63  Or.  350,  127  Pac.  061. 
The  issues  involved  are  sufficiently  stated  in 
the  opinion  then  delivered.  Upon  retrial  of 
the  case  the  circuit  court,  among  others, 
gave  the  following  instructions:  "In  a  suit 
for  money  had  and  received,  as  in  this  case, 
It  is  essential  that  plalntlfr  should  establish 
that  defendant  received  money  from  plaintiff 
which  he  was  not  entitled  to  under  the  law 
and  which  he  should,  in  good  conscience  and 
equity,  return  to  plaintiff;  and  plaintiff 
would  be  entitled  to  recover  in  this  case 
unless  It  appears  to  you  that  one  of  tb,e 


defenses  set  up  In  the  answer  Is  valid, 
and  there  are  really  two  defenses,  gen- 
tlemen, set  up  in  the  answer  upon  which 
proof  has  been  offered  In  this  case.  •  •  • 
One  is  the  defense  of  partnership;  that 
is,  that  E.  P.  Mickey,  and  the  plalntOf, 
were  engaged  in  conductlug  the  sheep  busi- 
nesa  as  partners,  and  that  as  such  partners 
E.  P.  Mickey  purchased  the  horses  in  Question 
In  this  case  and  paid  fof  the  same  in  the 
check  of  the  partno^p.  And  the  other  is 
an  agreement  between  the  plaintiff  and  E.  P. 
Mickey,  ratered  into  prior  to  the  time  that 
the  plaintiff  left  the  state  in  the  fall  for  the 
South,  whereby  said  Mickey  was  givra  the 
direct  authority  to  purchase  horses  for  tiiRt 
business.  Those  are  the  two  defenses  alleg- 
ed or  set  up  in  the  answer  In  this  case,  on 
which  any  proof  has  been  offered  you.  •  •  • 
A  partnership  exists  where  two  or  more  per- 
sons contribute  their  labor,  skill,  or  money 
in  a  Joint  enterprise  where  each  is  to  recelre 
either  a  part  of  the  profits  or  is  to  bear  pro- 
porttonate  part  of  the  losses.  *  •  •  Bow- 
ever,  a  partnership  depends  largely  on  ihe  in- 
tention of  the  parties  at  the  time  to  alter 
into  a  partnership  agreement  Neither  the 
sharing  of  both  profits  and  losses  or  the  shar- 
ing of  one  Is  absolutely  essenUaL  I  will 
change  that  instruction.  The  sharing  of  <ae 
would  be  necessary,  "but  the  sharing  of  bolh 
profit  and  losses  la  not  essential,  provided  the 
intention  of  the  parties  was  to  form  a  part- 
nership to  conduct  a  Joint  business  as  part- 
ners. *  •  •  Therefore  If  you  find  in  this 
case  that  the  said  E.  P.  Mickey  had  entered 
into  an  agreement  with  the  plaintiff  whereby 
he  was  to  purchase  a  one-third  Interest  lo 
the  property  and  was  to  rec^ve  a  proportion- 
ate part  of  the  profits  and  stand  a  proportion- 
ate part  of  the  expenses,  I  Instruct  you  that 
in  such  an  event  a  partnership  would  exist 
between  the  said  E  P.  Mickey  and  the  plain- 
tiff in  this  case;  but  if  you  find  under  Cie 
evidence  that  said  E.  P.  Mickey  was  to  re- 
ceive $60  a  month  as  wages  and  one-third  of 
the  profits  out  of  said  sheep  business  over  and 
above  all  expenses  In  running  the  same,  bat 
was  not  to  share  in  a  proportion  of  the  lossetv 
and  purchased  no  Interest  in  the  she^  that 
is,  owned  no  Interest  in  the  Joint  property, 
then  I  instruct  you  that  a  partnership  would 
not  exist  between  these  two.  •  *  •  If 
you  find  that  a  partnership  existed  between 
the  said  E.  P.  Mickey  and  the  plaintiff,  and 
that  said  E.  P.  Mickey  bought  the  horses  men- 
tioned in  the  answOT  from  defradant,  and 
that  the  use  of  such  horses  was  necessary  lo 
the  partnership  business,  and  paid  the  same 
by  check  drawn  by  hlms^  on  K.  B.  Baker, 
then  the  plaintiff  would  not  be  entitled  to  re- 
cover in  this  case.  ♦  *  •  If  you  find,  how- 
ever, that  there  was  a  partnership  existing 
between  E.  P.  Mickey  and  the  plaintiff,  R.  E- 
Baker,  but  fall  to  find  by  a  preponderance  of 
the  evidence  that  the  horses  were  purclused 
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by  the  said  E.  F.  Mickey  from  the  defendant, 
th^  tbat  would  not  constltate  a  defense  in 
this  case,  for  a  partner  has  not  anthorltr  to 
use  partnership  fnnds  In  paying  a  private 
debt  of  one  of  the  partners ;  and  if  you  find 
in  tills  case  that  the  said  E.  P.  Mickey  gave 
the  check  in  question  in  payment  of  a  debt 
which  the  said  E.  P.  Mickey  owed  to  defend- 
ant, then  the  plaintiff  would  be  entitled  to  re- 
cover from  defendant  In  this  case  the  money 
so  paid  out  by  E.  P.  Mickey  in  the  payment 
of  his  private  debt  •  •  •  If  you  find, 
however,  tbat  there  was  not  a  partnership  ex- 
isting between  the  said  E  P.  Mickey  and 
plaintiff  In  this  case  at  the  time  of  the  -pay- 
ment of  this  money,  but  further  find  that 
there  was  an  agreement  made  between  the 
plaintlfE  hnd  said  E.  P.  Mickey,  whereby  the 
said  E.  P.  Mickey  was  authorized  to  buy 
horses  for  the  plalntl^'s  business,  and  you 
further  find  that  In  accordance  with  this 
agreement  ttie  said  E.  P.  Mickey  purchased 
the  horses  from  defendant,  then  such  agree- 
ment and  purchase  would  constitute  a  de- 
feDse  to  this  action,  and  your  verdict  should 
be  for  the  defendant" 

The  following  instructions  were  requested 
by  defendant  and  refused  except  so  far  as 
included  In  the  general  (diarge  above  quoted : 
"(1)  I  Instruct  yon  to  &td  for  the  defendant 
f2)  It  Is  Immaterial  In  this  case  whether 
plaintlfE  instructed  E.  P.  Mickey  not  to  buy 
horses  tor  use  in  the  business,  if  you  find  Qiat 
Baker  and  Mick^  were  partners,  unless  de- 
fendant knew  of  such  instruction.  (3)  I  in- 
struct yon  that,  nnder  the  testimony  of  plain- 
tiff introduced  in  this  case,  plaintHf  and  E.  P. 
Mickey  were  partners.  (4)  I  instruct  you 
that  there  is  no  evidence  in  this  case  that  the 
First  National  Bank  of  Ontario,  Or.,  paid  any 
sum  wliatsoever  to  defendant  (6)  I  Instruct 
you  tliat  where  one  lurty  Is  In  possession  of 
a  written  instrument  as  It  Is  shown  plaintiff 
was  in  this  case,  and  falls  to  produce  same 
at  the  trial,  that  the  contents  are  presumed 
to  be  prejudicial  to  him.  (6)  I  Instruct  yon 
that  In  order  to  constitute  a  partnership  It 
Is  not  an  essential  element  of  the  partnership 
that  both  parties  to  such  partnership  shall 
affree  to  share  in  the  losses  as  well  as  the 
profits.  (7)  I  Instruct  you  that  a  partnership 
may  be  effectuated  where  one  party  Invests 
capital  or  property  in  the  business  and  the 
other  party  Invests  his  time  and  labor.  (S)  I 
instruct  you  that  you  may  take  Into  consid- 
eration the  lapse  of  time  betwe^  the  time  of 
issuance  of  the  check  and  the  payment  there- 
of and  the  knowledge  thereof  by  plaintiff  and 
the  time  of  the  commencement  of  suit  here- 
in. (8)  I  Instruct  you  that  the  payment  of 
the  check  in  question  by  the  bank  raises  a 
prestmiptlon  that  the  check  was  lawfully 
given  and  that  the  bank  had  authority  to 
honor  the  same.  (10)  I  Instruct  you  that  in 
this'  case  It  Is  not  necessary  for  you  to  find 
the  authority  to  buy  the  horses  under  the 
partnership  agreement,  It  you  should  find 


such  agreement,  If  you  find  that  plaintlfE  au- 
thorized or  Instructed  E  P.  Mickey  to  buy 
horses.  (11)  I  instruct  you  that,  if  you  find 
that  defendant  actually  turned  over  the 
horses  claimed  to  liave  been  turned  over  to 
B.  P.  Mickey,  then  ybur  verdict  should  be  for 
defendant  (12)  I  instruct  you  that  under 
the  evidence  intr6duced  in  this  case  E.  P. 
Mickey  was  authorized  to  buy  the  horses 
claimed  by  defendant  to  have  been  pur- 
chased." 

The  plaintlfE  liad  a  verdict,'  and  defendant 
appeals. 

R.  W.  Swai^er,  of  Ontario  (W.  H.  Brooke, 
of  Ontario,  on  the  brief),  for  aiqpeUant  A.  A. 
Smith,  of  Baker  (John  ti.  Band  and  Wm.  H. 
Packwood,  both  ot  Baker,  on  the  brief),  for 
resptmdent 

McBBIDB,  a  J.  (after  stating  the  facta  as 
above).  Much  of  the  argnm^t  presented  by 
the  ctefendant's  counsel  Is  upon  the  proposi- 
tion as  to  what  constltntes  a  partnersU^,  and 
for  the  purposes  of  this  case  the  propositlonB 
tlierdn  advanced  may  be  assntned  to  be  the 
abstract  law.  It  is  sufficient  for  the  purposes 
of  this  case  to  say  that,  taking  plaintUTs 
testimony  to  be  true,  no  partnership  existed 
between  hlms^  and  Mickey ;  and  that,  tak- 
ing the  testimony  of  Mickey  and  other  wit- 
nesses to  be  true,  a  partnership  existed.  It 
was  not  a  case  In  which  the  court  could  In- 
struct as  a  matter  of  law  that  there  was  or 
was  not  a  partnership.  This  was  a  question 
of  fact  for  the  jury.  Where  the  evidence  Is 
undisputed,  the  question  as  to  whether  or  not 
it  discloses  the  existence  of  a  partnership  is 
usually  for  the  court;  but  that  was  not  this 
case.  There  was  nothing  In  the  evidence 
tending  to  show  such  a  state  of  facts  as 
would  justify  the  court  In  holding  that  the 
plaintiff  might  as  to  the  defendant  be  held 
as  a  partner  by  reason  of  having  held  himself 
out  as  such. 

There  was  no  evidence  that  plaintiff  ever 
represented  to  defendant  that  he  was  a  part- 
ner of  Mickey  .or  that  any  such  representa- 
tion was  the  moving  cause  of  his  parting  with 
the  property.  In  Morback  v.  Young,  51  Or. 
128,  94  Pac.  35,  this  court  stated  the  rule  as 
follows:  "But  as  there  was  no  partnership, 
and  plaintiff  liad  no  contract  with  Young,  It 
was  necessary  for  her,  In  order  to  charge  him 
with  liability  for  the  contract  of  Morback,  to 
show,  not  only  that  Young  was,  by  his  con- 
sent, held  out  as  a  partner,  but  that  she  knew 
of  such  holding  out  at  the  time  she  rendered 
the  services,  and  that  she  performed  such 
work  on  the  faith  thereof."  See,-  also,  Get- 
tlna  V.  Hennessey,  60  Or.  566,  120  Pac.  3G9. 
The  matter  of  partnership  is  involved  only 
Indirectly  In  this  case.  In  case  of  a  partner- 
ship, each  vartner  is  the  agent  of  the  firm 
and  is  entitled  to  sign  the  firm  name  to  any 
paper  given  for  purposes  apparently  within 
the  scope  of  the  partnership  business;  but 
we  have  been  cited  to  no  case,  and  we  believe 
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none  exists,  that  goes  so  far  as  to  hold  that 
one  partner  has  a  right  to  sign  the  Indivldnal 
name  of  the  other  partner  to  checks  for  the 
payment  of  money,  and  thus  make  that  part- 
ner primarily  liable  for  the  debt  Paper  ex- 
ecnted  in  that  way  most  be  by  express  author- 
ity of  the  person  whose  name  Is  used,  and 
such  authority  must  be  proved  by  the  prepon- 
derance of  evidence.  It  Is  true  that  If  It 
appears  that  the  purchase  was  for  the  benefit 
of  the  firm  and  apparently  within  the  scope 
of  its  business,  and  that  the  money  obtained 
was  for  property  actually  purchased  for  the 
firm,  the  person  to  whom  it  was  paid  would 
probably  be  entitled  to  retain  It;  and  such, 
in  effect,  was  the  charge  glren  by  the  court 
While  some  technical  objections  may  be  found 
to  the  instructions  given*  we  do  not  think 
that  there  was  anything  in  tb»m  which  mis- 
led the  Jury. 

■  We  have  carefully  examined  the  evldoKe 
and  are  eatlsfled  that  the  verdiet  rendered 
was  sDdi  aa  should  have  been  given;  and 
therefore,  in  accordance  with  subdivision  8 
of  article  7  of  the  Oonstltntlon.  aa  fli«wid4wl, 
the  judgment  will  be  affirmed. 


DUNN  V.  OBGHABD  LAND  ft  TIMBER  CO. 
(Supreme  Court  of  Oregon.   Dee.  9,  1913.) 

1.  Habteb  and  Servant  (i  87*)— Injdbies  to 
Sebvant  —  EupLOTEBS'  Liabujtt  Act  — 
Scope. 

In  EmployerB'  Liability  Law  (Laws  1911, 
p.  16;  L,  O.  L.  p.  xxxvi)  |  1,  imposing  certain 
fiuties  on  aU  owners  w  persons  engaged  in  the 
erection  or  operation  of  any  madiinery,  the 
provision  of  the  latter  part  of  the  section  re- 
quiring generally  all  owners,  contractors,  sub- 
contractors, and  other  persons  having  charge 
of  or  responsible  for  any  work  involving  risk 
or  danger  to  the  employes  or  to  the  public  to 
use  every  precantion  practicable,  does  not  re- 
strict the  requirements  of  the  law  to  the  par- 
ticular persons  mentioned  In  the  first  part  of 
the  seenont  but  rather  extends  its  scope. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  138;  Dec  Dig.  |  87.*] 

2.  BfASTEB  AITD  SBBVANT  (9  lOS")  —  InJUBIES 

10  Sebvant— "Machinebt." 

A  slab  haul,  consisting  of  a  staging,  In- 
coniDrated  with  which  was  a  system  of  dead 
rolls  for  conveying  slabs  from  a  sawmill  to  be 
burned  at  the  end  of  the  stracture.  Is  "machin- 
ery"  within  Employers'  liability  Law  (Laws 
1911,  p.  16;  L  O.  L.  p.  xxxvi)  g  1.  imposing 
certain  duties  on  all  owners  or  persons  engag- 
ed in  the  erectioa  or  operatltm  of  any  machin- 
ery. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  §S  203,  212,  255;  Dec.  Dig. 
S  108.* 

For  other  definitionB.  see  Words  and  niraa- 
ea,  vol.  6.  pp.  4207-4269.] 

3.  Mabteb  and  Sebvant  (J  116*)  —  Injubies 
TO  Sebvant— Employees'  LiABit-rrr  Law— 
"Involving  Kisk  ob  Dangeb.'* 

Hauling  slabs  along  a  slab  haul  50  feet 
hifch  on  dead  rolls  from  a  sawmill  to  the  outer 
end  of  the  atrncture  to  he  burned  is  work  "in- 
volving risk  or  danger"  to  the  empIoy£  within 
EmployerB'  liability  l^w  (Laws  1911,  p.  16; 
L.  O.  L.  p.  xxxvi)  i  1,  imposing  certam  duties 


•Forathir 


on  persons  having  charge  of  or  responsible  for 
work  involving  risk  or  danger  to  the  emplorte 
or  to  the  public 

[Ed.  Note.— For  other  cases,  see  Master  tui 
Servant  Cent  Dig.  f  207;  Dec.  Dig.  |  U6.*l 

4.  Tbial  (S  25^)— Irstbuctiona— Appuca- 
bilitt  to  Eviobncb. 

Refusal  of  an  instruction  that  If  tiie  in- 
jury was  caused  by  an  inevitable  acddeot, 
plaintiff  cannot  recover  la  not  error  where  no 
situation  of  that  kind  is  disclosed  by  the  en* 
dence. 

[Ed.  Note.— For  other  esses,  see  Trial,  Cent 
Dig.  S§  005,  596-612;  Dec  Dig.  |  262.*] 

Department  1.  Appeal  from  Circuit  Coui^ 
Lane  County ;  L  T.  Harris,  Judge. 

Action  by  O.  W.  Dunn  against  the  Orchard 
Land  ft  Timber  Company.  Vnm  a  judgamt 
for  plBlntUt  defendant  appeals.  Affirmed. 

The  complaint  In  this  action  lOleges  la 
substance  that.  In  connection  with  its  saw- 
mill in  Lane  connly,  -among  other  machinery 
thereof,  the  defendant  controlled  and  operat- 
ed a  Btmctnre,  Bcaffoldlng,  and  staging  known 
as  a  slab  haiU.  extending  out  from  the  mill 
for  a  distance  of  about  60  feet.  Incorporated 
with  which  was  a  system  of  dead  rolls  used 
ft>r  convening  from  the  mill  the  slabs  result- 
ing from  the  manufacture  of  lumber,  to  be 
burned  at  the  end  of  the  structure.  It  was 
the  duty  of  the  plaintiff  as  the  employe  of 
the  defendant  to  pass  along  a  board  walk 
adjacent  to  the  line  of  rolls,  and.  with  a 
tool  called  a  pickaroon,  to  drag  the  slabs 
along  the  rolls,  .and  thus  conduct  them  into 
the  fire.  The  staging  supporting  the  slab 
haul  was  upwards  of  27  feet  above  the 
ground  where  the  accident  complained  of  oc- 
curred. There  was  a  guard  rail  most  of  the 
way  along  this  vralk ;  but  there  was  none  for 
quite  a  distance  at  the  end  of  the  haul  next 
to  the  fire.  The  plaintiff  states  In  substance 
that  while  In  the  discharge  of  his  duties 
mentioned  he  fell  from  the  staging  at  the 
point  where  there  was  no  guard  rail,  and  suf- 
fered the  injuries  of  which  he  complains.  The 
language  of  the  answer  "admits  that  the  de- 
fendant is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  state  of  Oregon,  and  is  the  owner  of  and 
had  control  of  a  sawmill  In  Lane  county,  Ore- 
gon, and,  among  other  machinery  in  said 
sawmill,  owned,  controlled,  and  operated, 
from  said  sawmill,  structure  or  scaffolding 
extending  out  from  said  mill  a  distance  of 
about  50  feet  and  about  5  feet  wide,  on  which 
were  dead  rolls,  and  which  structure,  scaffold- 
ing, and  dead  rolls  were  operated  aa  a  slab 
haul,  and  were  used  and  operated  for  con- 
veying from  said  mill  slabs  and  other  refuse, 
80  that  the  said  slabs  and  refuse  would  fall 
from  the  end  of  said  dead  rolls  to  the  ground 
and  enter  a  fire  at  the  end  of  said  rolls,  and 
the  end  of  said  slab  roll  was  abtrat  21  feet 
from  the  ground,  and  that  on  the  day  of  the 
accident  mentioned  in  the  said  complaint,  to 
wit,  the  8th  day  of  June,  1912,  the  said  plain- 
tiff fell  from  the  end  of  said  acaffoldlng  to 
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tlie  gronnd,  and  was  Jarred  and  bmlsed." 
As  an  afflrmatlTe  defense  tbe  defendant  al- 
leges contributory  negligence  of  the  plain- 
tiff and  assumption  of  risk.  The  afflrmatlTe 
matter  of  the  answer  Is  denied  by  tbe  reply. 
From  a  verdict  and  judgment  In  favor  of 
tbe  plalnttfl,  the  defendant  appeals. 

Howard  Bennett,  of  Portland  (Wllbnr  & 
Spencer,  of  Portland,  on  the  brief),  for  ap- 
pellant. C.  A.  Hardy,  of  Eugene  (l?bompson 
&  Hardy,  of  Eugene,  on  tbe  brief),  for  re- 
spondent 

BITRNBTT,  J.  (after  stating  the  facts  as 
above).  The  Tital  question  urged  by  the 
def«idant  Is  whether  or  not  tbe  action  is 
governed  by  what  is  known  as  tbe  '^mptoy- 
ers'  Liability  Law,**  a  measure  adopted  by  the 
inltlatlTe  process  at  ttie  general  electloi  held 
in  November,  1910l  Laws  lAU,  c.  8.  It  Is 
provided  section  1  of  tiiat  act  that  **an 
owners,  contractors,  subcontractors,  corpora- 
tions or  persons  whatsoever,  engaged  In  the 
constmctlon,  repairing,  alteration,  removal, 
or  painting  of  any  building,  bridge,  viaduct, 
or  other  structure,  or  In  the  erection  or  opera- 
tion of  any  machinery,"  are  required  to  thor- 
oughly Inspect  all  materials  used,  and  to  con- 
struct all  scaffolding,  staging,  false  work,  or 
other  temporary  structure  with  a  safety  fac- 
tor of  four  times  the  mazimnm  weight  to  be 
sustained  by  tbe  structure.  The  act  prescribes 
that  all  scaffolding,  staging,  or  other  struc- 
ture more  than  20  feet  from  tbe  ground  or 
floor  shall,  omong  other  things,  be  provided 
with  a  strong  safety  rail  or  other  contrivance 
to  prevent  any  one  from  falling  therefrom. 
The  section  under  consideration,  after  provid- 
ing various  duties  Incumbent  upon  persons 
In  charge  of  electrical  transmission,  closes 
with  this  language:  "And  generally,  all  own- 
ers, contractors  or  subcontractors  and  other 
persons  having  charge  of,  or  responsible  for, 
any  work  involving  a  risk  or  danger  to  the 
employ^  or  the  public,  shall  use  every  device, 
care,  and  precaution  which  it  Is  practicable 
to  use  for  the  protection  and  safety  of  life 
and  limb,  limited  only  by  the  necessity  for 
preserving  the  efSclency  of  the  structure,  ma- 
chine, or  other  apparatus  or  device,  and  with- 
out regard  to  the  additional  cost  of  suitable 
material  or  safety  appliance  and  devices."  L. 
1911,  c.  3;  L.  O.  L.  p.  xxxvl.  The  act  pro- 
vides a  criminal  penalty  for  any  one  respon- 
rtble  for  its  observance  who  shall  violate  Us 
terms.  By  section  6  It  Is  provided  that  "the 
contributory  negligence  of  the  person  Injured 
Shall  not  be  a  defense,  but  may  be  taken  in- 
to account  by  the  Jury  in  fixing  the  amount 
of  the  damages."  The  question  of  the  ap- 
plicability of  this  act  was  printed 'to  tbe 
trial  court  by  various  requests  to  instruct  on 
the  subject  of  contributory  negligence  and 
assumed  risk  and  exceptions  to  the  charge  of 
the  court,  indicating  to  tbe  Jury  that  those 
questions  were  not  properly  involved  in  the 
action. 


In  considering  what  Is  known  as  tbe  "Fac- 
tory Act"  (L.  O.  L.  I  6040  et  seq.),  this  court, 
speaking  by  Mr.  Chief  Justice  Bean,  In  Hill 
V.  Saugested,  53  Or.  178, 08  Pac.  624, 22  L.  R.  A. 
(N.  s.)-  634,  held  that  the  defease  of  assump- 
tion of  risk  was  not  admissible  under  tbat 
statute,  on  the  ground  that.  Inasmuch  as  a 
criminal  penalty  was  provided  for  an  un- 
ployer  who  disobeyed  the  act,  tbe  employe 
could  not  be  considered  as  having  entered 
into  a  contract  whidi  involved  a  violation  of 
the  law  on  tbat  ptdnt  by  tbe  other  contract- 
ing parties.  In  other  words,  the  statute,  hav- 
ing made  It  a  criminal  off^tse  on  the  part  of 
Uie  anplf^rer  to  create  or  maintain  an  avoid- 
able risk,  the  contract  of  workman  for 
employment  will  not  be  construed  to  include 
sm^  a  haisard,  because  ttiat  would  be  to 
contract  fbr  a  violation  of  law  by  at  least  one 
of  tbe  parties,  and  hence  void  as  against 
public  policy.  This  ruling  was  followed  by 
Mr.  Chief  Justice  HcBrlde  in  construing  the 
same  statute  in  Love  v.  Ghambers  Lumber 
Co..  64  Or.  12»,  129  Foe.  482.  In  the  later 
case  of  Dom  r.  Olarke-Woodward  Drug  Co., 
1S8  Pac.  8B1,  the  same  principle  was  allied 
to  tbe  act  now  under  contideratbm. 

[1]  Having  In  mind  tbese  precedotts,  ex- 
cluding the  defense  of  assumed  risk,  and 
remembering  tbat  tbe  statute  Itself  expressly 
eliminates  contributory  negligence  accept  In 
mitigation  of  damages.  It  remains  to  de- 
termine whether  the  complaint  states  a  case 
within  the  purview  of  the  "Employers'  IJa- 
bUlty  Law"  so  called.  The  statute  exerts  its 
authority  against  "all  owners  •  •  •  or 
persons  whatsoever  engaged  *  *  *  in  the 
erection  or  operation  of  any  machinery."  It 
thus  takes  cognizance  not  only  of  those  who 
ei^age  in  hnlldlng  but  also  those  who  oper- 
ate machinery,  and,  where  It  declares  that 
"generally  all  owners,  contractors,  or  subcon- 
tractors, and  other  persons  having  charge  of, 
or  responsible  for,  any  work  Involving  a  risk 
or  danger  to  the  employ^  or  the  public,"  It 
does  not  In  good  reason  restrict  the  benefits 
and  requirements  of  the  law  to  particular 
persons  mentioned  in  the  beginning  of  the 
section,  but,  rather,  enlarges  and  expands 
tbe  scope  of  the  act  The  statute  lays  Its 
commands  not  only  upon  those  engaged  in 
building  or  In  the  transmission  and  use  of 
electricity  but  also  upon  those  other  persons 
Included  In  larger  category  set  out  In  the  last 
clause  of  the  first  section. 

[2]  That  the  slab  haul  was  machinery  is 
substantially  admitted  by  the  language  of  the 
answer  already  quoted.  The  Encyclopeedlc 
Dictionary,  under  the  titie  "machine,"  gives 
this  definition:  "An  Instrument  of  a  lower 
grade  than  an  engine.  Its  motor  being  distinct 
from  the  operating  inrt,  whereas,  the  engine 
is  automatic  as  to  both.  It  Is  also  distinct 
from  a  tool,  as  it  contains  within  fts^  its 
own  guide  for  operation.  A  contrivance  by 
means  of  which  a  moving  power  is  made  te 
act  upon  any  body  and  communicate  motion 
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to  It  Machines  are  simple  and  compoand, 
complex  or  complicated.  The  simple  ma- 
chines are  the  Ax  mechanical  powers,  viz., 
the  lever,  the  wheel  and  axle,  the  pnlley,  the 
inclined  plane,  the  wedge,  and  the  screw.  In 
compound  machines  two  or  more  of  th%se 
powers  are  combined  for  the  production  of 
motion  or  tb^  ai^Ilcatlon  or  transmission  of 
force."  It  Is  stated  In  the  Standard  Diction- 
ary that  a  machine  Is  "any  combination  of 
Inanimate  mechanism  for  utlll:idng  or  apply- 
ing power."  The  slab  haul  in  question  con- 
sisted of  a  combination  of  several  numbers  of 
the  wheel  and  axle.  It  comes  clearly  within 
the  definition  of  "machine"  already  given. 
Its  operation  depended  upon  the  motion  of  its 
several  parts  In  connection  with  each  oUier. 
It  was  not  a  tool  which  Is  commonly  handled 
by  an  operator,  bnt,  on  the  other  hand,  vras 
a  stationary  appliance  which  responded  to  the 
ajOillcatlon  of  power,  and  prodaced  certain 
reanlts  growing  ont  of  Its  operation.  Botii 
by  the  pleadings  fuid  the  evidence  It  Is  slunni 
to  be  within  the  definition  of  "machinery." 

[S]  The  complaint  clearly  dlsclosee  a  work 
invidvlng  ilak  or  danger  to  the  mployA  en- 
gaged therein,  so  that  under  the  concluding 
words  of  the  section,  as  well  as  under  the 
find:  part  mentioned,  the  plaintiff  has  disclos- 
ed A  case  within  the  purview  of  the  statute. 
Gcmclndlng  that  the  atatnto  does  apply  to  the 
case  made  in  the  complaint.  It  follows  that 
the  conrt  was  correct  In  excluding  from  the 
Jury  the  defense  Of  contributory  negligence 
and  assamed  risk.  In  reqtect  to  contributory 
negligence  the  court  correctly  instructed  the 
jury,  under  section  6  of  the  law,  that  It  could 
be  considered  In  this  action  only  in  ndtiga- 
tlon  of  damages. 

[4]  Error  Is  also  predicated  on  the  refusal 
of  the  court  to  give  an  Instruction  to  the  ef- 
fect that,  If  the  Injury  was  caused  by  an  In- 
evitable accident,  the  plaintiff  conid  not  re- 
cover. No  situation  of  that  kind  is  disclos- 
ed by  the  pleadings  or  the  testimony.  An  In- 
struction on  that  point,  therefore,  would  have 
been  merely  academic  and  hence  Improper. 
We  find  no  error  in  the  record. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

McBRIDE,  C.  J.,  and  HOOBB  and  RAM- 
SEY. JJ.,  concur. 


JOHNSON  V.  JACKSON  COUNTY  et  al.+ 
(Supreme  €k>urt  of  Oregon.    Dec  9,  1913.) 
1.  HiQHWATs  (I  126*)  — Taxes— ExxMFTIO^ 

or  CiTT  PSOPKBTT. 

Cifcr  Charter  of  Ashland,  art  17,  {  1  (St 

Laws  1898,  p.  100),  providing  that  the  territory 
within  the  city  is  excepted  out  of  the  jurisdiction 
of  tbe  county  court  for  road  purposes,  and  tbe 
inhabitants  of  tbe  city  ehaU  be  exempt  &om 
road  taxes  and  assessments  on  property  in  the 
city  except  such  as  may  be  levied  by  the  city 
council,  applies  not  only  to  that  portion  of 


a  road  tax  levied  pursuant  to  L.  O.  L.  i  6320, 
which  Is  to  be  apportioned  to  the  road  districtB 
of  the  coanty,  but  also  to  the  part  which  the 
county  conrt  may  expend  la  any  part  of  the 

county. 

[Ed.  Note.— For  other  cases,  see  Hifhwm 
Cent  Dig.  i  383;  Dec  Dig.  |  126.*] 

2.  Taxation  (§  44*)— Bqtjauxt  asd  Um- 

FOEHITT. 

A  tax  that  is  equal  and  uniform  tbionsh- 
out  the  taxing  district  is  not  violative  of  Const 
art.  1,  S  32,  and  article  0.  S  1,  requiring  equalitr 
and  uniformity. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  S§  93-95;  Dec  Dig.  §  44.  •} 

3.  HiOBWATs  (8  122*)  —  Taxation  (8  44*)- 
Equalitt  and  Unifobuitt. 

City  Charter  of  Ashland,  art  17,  S  I  (Sp. 
Laws  1898,  p.  100),  ezempticg  property  in  the 
city  from  road  taxes  ana  assessments  except 
those  levied  by  the  city  council,  is  not  violative 
of  Const,  art  1,  f  32,  and  article  9,  i  1,  TeQui^ 
ing  equality  and  unifomilty, 

[Ed.  Note.— For  other  cases,  see  HigfawsTs, 
Cent.  Dig.  {{  380.  393 ;  Dec  Dig.  6  122  Tax- 
ation, Cent.  Dig.  §9  93-95 ;  Dec  Dig.  {  44.»] 

Department  No.  2.  Appeal  from  Clrcolt 
Court,  Jackson  County ;  F.  M.  Calkins,  Judge. 

Writ  of  review  on  petition  of  O.  H.  John- 
son against  Jackson  County  and  others  to  re- 
view proceedings  of  the  County  Court  From 
a  Judgment  tor  plaintiff,  defendants  aweaL 
Affirmed. 

This  is  an  appeal  by  defmdants  from  the 
Judgment  on  a  writ  of  review  Issued  on  peti- 
tion of  plalntlfl  to  review  the  proceedlogs 
of  the  county  court  of  JaclEson  ooonty.  Or.,  hi 
January,  1913,  levying  a  three-mill  tax  on  all 
the  taxable  property  of  the  county,  Indndiog 
the  property  of  plaintiff  situated  within  tbe 
limits  of  the  dty  of  Ashland  in  said  ooonty, 
for  a  road  fund,  purauant  to  section  6320,  L. 
O.  L.  The  circuit  court  adjudged  that  phiin- 
tlft's  property  Is  exempt  from  this  tax  by  vir- 
tue of  section  1,  art  17,  of  the  Charter  of 
Ashland  (Sp.  L.  1898,  p.  100).  which  section 
reads  thus:  "The  territory  within  the  limits 
of  the  dty  of  Ashland  as  now  existing  or  as 
may  be  hereafter  extended  is  hereby  except- 
ed out  of  the  Jurisdiction  of  the  county  court 
of  Jackson  county  for  licensing  purposes  and 
road  purposes,  and  the  dty  council  shall  hare 
full  and  exclusive  Jurisdiction  over  the  same. 
The  Inhabitants  of  the  dty  shall  be  exempt 
from  the  payment  of  road  taxes  and  assess- 
ment of  the  property  within  the  dty  for  road 
work  except  such  taxes  as  may  be  levied  auil 
assessed  by  the  dty  council,  and  all  sncL 
taxes  shall  be  placed  In  tbe  separate  fond 
and  used  for  street  purposes  within  the  Umlts 
of  the  dty  and  not  otherwise." 

Porter  J.  Nefit  and  B.  B.  Kelly,  both  of  Hed- 
ford  (Neff  ft  Meal^.  of  lledford,  on  the 
brief),  for  appellants.  W.  J.  Moorev  of  Adi- 
land,  a^d  A.  Bl  Reames,  Medtord,  fbr  re- 
spondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[11  It  is  contended  by  counsel  for  defendants 
that  the  foregoing  section  of  the  Ashlaml 
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charter  must  be  construed  as  exempting  prop- 
erty within  the  city  ot  Ashland  from  the  pay- 
ment only  of  one-half  of  the  tax  levied  pnr- 
snant  to  section  6320,  L  O.  L.,  apportlonable 
to  the  road  districts  of  the  county,  and  not 
from  the  one-half  of  the  tax  which  is  placed 
In  a  comity  fnnd  for  general  road  porposes,  to 
be  expended  by  the  county  court  on  the  roads 
and  bridges  In  any  part  of  the  county.   It  Is 
th^r  contention  that  section  6320,  Ia  O.  L., 
proTldes  for  a  composite  tax ;  one-half  there- 
of constituting  a  local  district  road  tax,  and 
tlie  remaining  one-half  a  general  county  tax 
eqaiTalent  to  that  formerly  levied  as  a  part 
of  the  geuenl  county  fnnd  for  highway  pur- 
poses.  A  glance  at  that  section  of  the  charter 
reveals  that  the  area  within  the  limits  of  the 
city  of  Ashland  Is  excepted  out  of  the  Juris- 
diction of  ttie  county  court  of  Jackson  coun- 
ty for  TOad  porposes,  and  further  that  the 
inhabitants  of  that  city  are  exempt  from 
the  payment  of  road  taxes,  and  the  property 
within  the  city  Is  exempt  from  assessment  for 
road  work  outside  the  dty  boundaries.  Simi- 
lar provisions  In  municipal  charters  have 
tieen  npbeld  by  tfliis  court  In  the  following 
rases:  East  Bortland  v.  Multnomah  County. 
G  Or.  62;  Maltnomah  Ooimly  v.  Sllker,  10 
Or.  6S ;  Oregon  Olty  v.  Bfoore,  80  Or.  21:^  46 
Pac.  lOlT,  47  PRC  asi ;  Eugene  v.  Lane  Coun- 
ty. 50  Or.  468.  93  Pac.  255;  City  of  Nysaa  t. 
Malheur  County,  54  Or.  286.  108  Pac.  61; 
Tillamook  City  t.  Tillamook  Coun^.  60  Or. 
112,  107  Pac.  482.    In  the  latter  case  Mr. 
Chief  Justice  McBrlde,  Qwaklng  for  the 
conrt.  said:   "It  Is  also  suggested  that  the 
county  coart  had  no  r^ht  to  levy  any  tax 
for  road  purposes  within  the  dtr  limits,  and 
In  this  view  we  concur.    It  has  been  the 
usual  cnstom  to  exempt  Incorporated  dttes 
from  the  payment  of  general  counts  road 
taxes,  and  at  the  sesslfm  at  which  the  char- 
ter In  question  .was  passed  several  municipal 
corporationB  were  thus  exempted,  and  It  does 
not  seem  probable  that  the  Legislature  in- 
tended to  make  an  exception  of  Tlllamoob 
City."  The  Legislature,  as  a  general  rule,  has 
constituted  that  part  of  the  counties  outside 
the  Itndts  of  the  municipalities  tax  districts 
for  the  purpose  of  providing  funds  for  the  Im- 
provement of  the  rural  highways,  and  has 
exempted  most  of  the  municipalities  from 
Fuch  taxes.   This  was  undoubtedly  for  the 
reason  that  the  inhabitants  of  the  cities  and 
towns  are  subjected  to  taxes  for  the  purpose 
of  improving  the  streets  and  sidewalks  with- 
in such  municipalities.    Evidently  the  legis- 
lative intent  was  based  upon  the  principle 
that  such  a  system  of  taxation  for  roads  and 
highways  would  be  approximately  equal. 
Gray  on  Limitations  of  Taxing  Power,  etc., 
i  528. 

[2]  A  tax  that  is  equal  and  uniform  through- 
out the  taxing  district  Is  not  violative  of  the 
provisions  of  section  32,  art  1,  and  section  !» 
art.  0,  of  the  Constitution  as  to  equality  and 


uniformity.  East  Portland  T.  Multnomah 
County,  6  Or.  66 ;  Cook  v.  Port  of  Portland, 
20  Or.  580,  589,  27  Pac  263,  13  L.  R.  A.  533. 
It  is  said  in  Cooley  on  Taxation,  pp.  257,  258, 
that:  "Under  any  system  of  taxation,  how- 
ever wisely  and  carefully  framed,  a  dis- 
proportionate share  of  the  public  burdens  will 
l>e  thrown  on  certain  kinds  of  property,  be- 
cause they  are  visible  and  tangible,  while 
others  are  of  a  nature  to  elude  vigilance.  It 
is  only  where  statutes  are  passed  which  Im- 
pose taxes  on  folse  and  unjust  principles,  or 
operate  to  produce  gross  Inequality,  so  that 
they  cannot  be  deemed  In  any  Just  sense  pro- 
portional in  their  effect  on  those  who  are  to 
b^r  the  public  charges  that  courts  can  In- 
terpose and  arrest'  the  course  of  legislation 
by  declaring  such  enactments  vtdd."  While 
our  system  of  taxation  in  this  respect  cannot 
be  claimed  to  be  perfect,  we  are  no^*prepared 
to  say  that  it  does  not  provide  for  equality 
as  far  as  it  can  consistently  with  practicabil- 
ity. 

[t]  This  section  of  the  charter  of  the  dty 
of  Addand  Is  not  In  violation  of  secUons  of 
the  Gonstltntlon  r^erred  to.  To  hold  that  the 
county  court  of  Jackson  county  has  the  right 
to  levy  one-half  of  the  oonnty  tax  for  road 
purposes  upon  taxable  proi»erty  within  the 
limits  of  the  dty  of  Ashland  would  be  in  di- 
rect conflict  with  the  section  of  the  charter 
to  which  reference  Is  made.  By  this  section 
it  clearly  appears  that  the  Jurisdiction  or  au- 
thority of  the  county  court  of  Jadcson  county 
to  levy  taxes  for  county  road  purposes  la 
entirely  wanting.  Authority  Is  vested  In  the 
municipality  to  levy  taxes  on  property  with- 
in the  dty  limits  for  street  purposes  therein. 

It  follows  that  the  Judgment  of  the  lower 
court  must  be  affirmed,  and  It  is  so  ordered. 

McBRIDE,  C.  J.,  and  EAKIN  and  Mc- 
NABY,  JJh  concur. 


ABBBCROMBIB  v.  HECKABD  et  al. 
(Supreme  Court  of  Oregon.   Dec.  9,  1918.) 

1.  Appeal  ahd  Ebbob  (S  110')— Decisions 
Beviewabzj:— RsFUSAi.  or  Mew  Tbial. 

No  appeal  lies  from  the  refusal  to  grant  a 
new  triaL 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  740-748;  Dec  Dig.  { 
110.*] 

2.  Appeal  and  Ebbob  (|  548*}— Recobd— 
Scope  and  Contents. 

Where  the  only  issue  raised  by  appellants 
is  the  admissibility  of  a  receipt  offered  to  prove 
payment  of  plaintifF's  claim,  which  receipt  is  in- 
corporated in  a  motion  for  new  trial,  from  the 
refusal  of  which  the  appeal  is  taken,  but  which 
is  not  presented  in  a  Dill  of  exceptions,  appel- 
lants have  DO  standing  In  the  Supreme  Court; 
the  receipt  not  being  a  part  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  248S-2440;  Dec.  Dig.  § 
648.»3 
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3.  Affkai.  axd  Bbbob  (I  671*)— Kecobd— 
Questions  Fbebentbd  fob  Rbtikw. 

Under  L.  O-  L.  i  171,  relating  to  exception^ 
and  providing  that  the  objection  shall  be  stated 
with  BO  much  of  the  evidence  or  other  matter  as 
shall  be  necessary  to  explain  it,  and  no  more, 
and  Const,  art.  7,  S  3,  providing  that,  till  oth- 
erwise provided  by  law,  upon  appeal  to  the  Su- 
premo Court,  either  party  may  have  attached  to 
the  bill  of  exceptions  the  whole  testimony,  the 
reporter's  transcript  and  other  papers  purport- 
ing to  be  parts  of  the  testimony  which  are  not 
authenticated  as  a  bill  of  exceptions  are  not 
properly  before  the  Supreme  Court,  and  will  not 
be  considered  to  ascertain  the  relevancy  of  pa- 
pers offered  in  evidence  and  rejected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  H  2867-2872;  Dec.  Dig.  1 
671.»] 

In  Bane.  Appeal  from.  Circuit  Oonrt,  Clat- 
sop County;  J.  A.  Eakin,  Judge. 

Action  by  Mary  Abercromble  against  Jas- 
per Newton  Heckard  and  another.  From  a 
Judgment-  for  plaintiff,  defendants  appeal. 
Appeal  dismissed. 

C  J.  CurtiB,  of  Astoria,  for  appellants. 
O.  0.  Fulton,  of  Astoria,  for  respondrait. 

PER  CUBIAM.  mOa  Is  a  motion  to  dis- 
miss an  appeaL  There  la  no  bill  of  excep- 
tions, and  tbe  caae  comes  up  on  the  trans- 
cript, wfilcb  Is  accomiMuiled  by  the  r^rter's 
copy  of  the  testimony.  In  the  transcript  it 
appears  that  a  motion  for  a  new  trial  was 
filed  and  OT»ruled  by  tbe  court  The  prin- 
cipal ground  for  tbe  motion  was  the  alleged 
refusal  of  tbe  court  to  admit  In  evldOMe  a 
certain  alleged  receipt  in  full  for  the  amount 
of  plaintiff's  Mil,  signed  by  2i  B.  Abercrom- 
ble. 

[1]  No  appeal  Ilea  from  the  refusal  of  the 
court  to  grant  a  new  trial.  State  t.  Gardner, 
33  Or.  149,  M  Pac.  809;  McCormlck  Machine 
Co.  v.  Hovey,  36  Or.  259,  69  Pac.  189;  CroB- 
sen  T.  Oliver,  41  Or.  605,  69  Pac.  308. 

[2, 3]  The  appellants  state  the  Issue  in 
their  brief  as  follows:  "The  only  question 
at  issue  in  this  cause  is  the  admissibility  of 
the  receipt  offered  to  be  Introduced  in  evi- 
dence of  the  payment  of  the  claim  of  plain- 
tiff. This  was  incorporated  In  the  motion 
for  a  new  trial,  which  appears  of  record. 
The  motion  for  new  trial  was  overruled,  and 
from  that  decision  the  defendant  appeals." 
Upon  that  theory,  they  have  no  standing  In 
the  court  upon  appeal.  The  alleged  receipt 
did  not  become  a  part  of  the  record  because 
an  alleged  copy  of  it  was  incorporated  in  the 
motion  for  a  new  trial.  There  Is  only  one 
way  to  bring  before  this  court  any  evidence 
offered  and  rejected  In  the  court  below,  and 
that  is  by  incorporating  It  in  a  bill  of  ex- 
ceptions, either  by  a  copy  Included  therein 
or  by  making  It  an  exhibit  thereto.  Section 
171,  L.  O.  L.,  provides:  "The  objection  shall 
be  stated  with  so  mnch  of  the  evidence  or , 
other  matter  as  is  necessary  to  exjilain  it, 
but  no  more."  Section  3,  art  7,  of  the  Con- 
Rtltntion,   as   amended,   provides:  "Until 


otherwise  provided  by  law,  upon  appeal  of 
any  case  to  the  Supreme  Court,  either  party 
may  have  attached  to  the  bUl  of  exceptions 
the  whole  testimony,"  eta  While  the  re- 
porter's transcript  and  other  papers  purport- 
ing to  be  parts  of  the  testimony  accompany 
the  transcript  they  are  not  properly  here, 
nor  do  they  bear  that  authentication  by  the 
court  which  a  properly  prepared  and  dgned 
bill  of  exceptions  would  give  them.  There- 
fore we  cannot  look  into  the  purported  tes- 
timony to  ascertain  the  relevancy  of  tbe 
papers  offered  and  rejected. 

No  objection  was  made  to  the  sufficiency 
of  the  pleadings  or  to  the  jurisdiction  of  tbe 
court,  and  tbe  appeal  will  be  diamlased. 


FUDGE  T.  BILGEB  et  aL 
(Supreme  Conrt  of  Oregon.    Dec  16,  1913.> 

MECHAincs*  Liens  ((  132*)— Pbocetmnos  to 
Perfect — Completion  of  Wobk. 

Where  one  employed  as  a  carpenter  by  the 
day  to  erect  a  building  quit  work  on  September 
12th,  and  on  September  26th  filed  a  statement 
to  preserve  priority  of  claim  as  against  at- 
taching creditors,  and  on  the  23d  of  Januarj 
following  did  additioDal  work  on  the  building, 
and  furnished  materials  at  the  request  of  the 
occui»nt  without  tbe  knowledge  of  tbe  owner, 
no  rightB  accrued  ander  the  statute  for  the  re- 
lief of  mechanics  by  reason  of  a  notice  of  liea 
filed  January  24th. 

[Ed.  Note.— For  other  casflB,  see  Medtanlcs' 
Liens,  Cent  Dig.  ||  190,  192-2OT;  Dsa  Dig.  I 
132.*] 

Appeal  from  Clrenlt  Conrt  TamhlU  Govb- 
ty;  Wdl  Galloway,  Judge, 

Suit  by  Jacob  Fudge  against  John  Bilger 
and  others.  From  a  decree  for  plaintiff,  de- 
fendant Lester  Pottw  appeals.  Berased, 
and  suit  dismissed. 

This  is  a  suit  to  foreclose  an  alleged  me- 
chanic's lien.  The  facts,  as  far  as  thought 
to  be  material  berdn,  are  that  in  May,  1912, 
the  defendants  C.  T.  Myers  and  B^tha 
his  wife,  being  the  owners  of  a  tract  of  land 
in  Sheridan,  Or.,  conmienced  the  erection 
thereon  of  a  dw^tng  in  the  construction  of 
which  they  engaged  the  plaintiff,  Jacob 
Fudge,  and  the  defendant  John  Bilger  as 
carpenters,  agreeing  to  pay  each  $4  a  day 
for  his  services.  Myers  and  his  wife  execut- 
ed to  the  defendant  Lester  Potter  a  mort- 
gage of  such  land  to  secure  the  paymoit  of 
$1,550  and  Interest  at  10  p^  cent  from  Au- 
gust 19,  1912,  whldi  mortgage  was  duly  re- 
corded July  21st  of  that  year.  Fudge  and 
Bilger  ou  September  26,  1912,  pursuant  to 
tbe  provisions  of  section  7435,  L.  O.  1a,  bat 
evidently  without  occasion  therefor,  as  pre- 
scribed in  the  statute,  filed  in  the  office  of 
the  county  clerk  of  Yamhill  county  s^Mrate 
sworn  statements,  showing  tbe  labor  thereto- 
fore performed  by  each  on  such  building,  the 
value  of  which  services,  after  deducting  all 
payments  made  on  account  thereof  amount- 
ed to  984.60  and  $128.  xeapecttTely.  Notices 
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of  liens  for  material  famished  to  be  used 
In  sach  building  were  duly  filed  by  claim- 
ants, at  the  dates  and  for  sums  as  follows: 
G.  O.  Shumway,  September  28,  1912, 1614.79 ; 
Chas.  K.  Spauldlng  Logging  Company,  a  cor- 
poration, October  3,  1912,  $79.15;  and  the 
Taniblll  Milling,  Power  &  Light  Gonvany, 
a  corporation,  October  3,  1912,  $86.29 — which 
liens,  after  hartng  been  p^ected,  were  sever- 
ally assigned  to  the  defendant  Potter.  The 
plaintiff,  after  flliE«  snch  sworn  statement, 
performed  further  labor  on  the  building,  and 
aso  fnmlshed  material  to  be  used  ta  the  con- 
struction thereof;  the  last  service  having 
been  rendered  January  23, 1918.  The  follow- 
ing day  he  filed  a  notice  of  lien;  wher^  he 
claimed  to  be  due  him  f90J.O,  after  dednct- 
tag  all  Just  offsets  and  connterclalmB,  and 
thereafter  commenced  this  salt  for  the  pur- 
pose above  named;  the  complaint  b^ng  In 
the  usual  form.  The  answer  of  the  defend- 
ants C.  T.  Myeri,  Bertha  H.  Myers,  and  Les- 
ter Potter  admits  most  of  the  averments  of 
Che  complaint,  and  for  a  further  defoise  al- 
lies Inter  alia  that  Qie  dwelling  In  question 
was  completed  September  12,  1012,  and  on 
the  26th  of  that  mcaxtb  the  plaintiff  filed  a 
pretended  notice  of  Uen,  a  copy  of  which  was 
attached  to  the  answer,  that  the  services 
performed  by  the  plaintiff  January  23,  1913, 
were  rendered  without  the  order  or  dlrec- 
tl<Hi  of  Myers  or  bis  wife,  or  of  any  person 
acting  for  them,  and  that  the  work  was  done 
and  the  material  furnished  In  an  attem^  to 
create  a  lien  after  the  time  ttierefor  bad  ex- 
pired. The  reply  put  in  issue  the  allegations 
of  new  matter  In  the  ansn;!er,  and,  the  cause 
having  been  tried,  resulted  In  a  decree  as 
prayed  for  in  the  complaint,  and  the  defoid- 
ant  Potter  alone  ai^>eals. 

W.  O.  Sims,  of  Sheridan  for  appellant 
Simpson  &  Lewis,  of  Sheridan,  for  respond- 
ent. 

MOOBE,  J.  (after  stating  the  facts  as 
above).  A  copy  of  the  sworn  statement  filed 
by  the  plaintiff  Septranber  26,  1912,  shows 
that  between  June  10,  1912,  and  September 
12th  of  that  year,  he  labored  on  the  building 
39  days,  which  service,  at  the  stipulated 
price,  amounted  to  $1S6,  on  account  of  which 
he  received  only  $67.50,  thereby  leaving  due 
$84^.  A  comparison  of  this  statement  with 
plaintiff's  sworn  itemized  account,  which  Is 
made- a  part  of  the  complalht,  shows  that.  In 
order  to  make  the  former  spedflcation  coin- 
cide with  the  latter  computation,  the  services 
so  rendered  must  necessarily  Include  a  charge 
of  $3.60  for  9  hours  of  labor  performed  Sep- 
tember 13, 1912,  so  that  the  swOm  statement 
should  have  been  to  the  effect  that  the  claim 
for  services  was  for  labor  performed  on  the 
building  from  June  10,  1912,  to  September 
13th  of  that  year,  both  days  Included.  The 
other  charges  for  labor  appearing  In  the 
ttonized  account  after  September  13,  1912, 
are  as  foUows:  "Oct  24,  five  hour^  $2.00; 


Jan.  23, 1913,  two  and  one-half  hours,  $1.00 ; 
material  fumlahed  $.60."  No  evidence  was 
offered  tending  to  show  that  plaintiff  par- 
formed  any  labor  October  24, 1912,  for  which 
a  i^rge  of  $2  was  made  in  the  itemized  ac- 
count. The  only  testimony  rec^ved  of  serv- 
ices rendered  afb&e  S^tember  13,  1912,  re- 
lated to  the  labor  performed  and  the  materi- 
al fnmlshed  January  28,  1918,  for  which 
charges  of  $1  and  of  60  catts  were  respec- 
tively made. 

John  Bilger,  as  plalntUTs  wltnesB,  In  an- 
swer to  the  Inqnlry:  "Along  in  S^ttonber 
some  tbn^  was  tiKxe  any  arrangement  or 
agreement  made  with  Mr.  and  Mrs.  My^s 
In  r^rd  to  stopping  the  labor  on  ttds 
honser*  reiffled,  "Was  before  that  We 
vrorked  off  and  on  there,  whmever  we  had 
time.  When  we  left  ihem  to  go  to  Mr. 
Tripp's  the  understanding  was  that  we  were 
to  come  ba<&  to  build  a  woodhouse.  Q.  It 
was  tbe  agreement  tJiat  you  were  to  come 
back  and  complete  that  work?  A.  That  was 
my  understanding.**  This  testimony  was 
corroborated  by  that  of  plaintiff. 

Orville  Tocom,  who  was  living  in  the  build- 
ing in  question  when  the  last  work  thraeon 
was  performed  by  plaintiff.  In  refrarlng  to 
the  time  when  such  services  were  rendered, 
testified  as  defendant's  witness  as  follows: 
"I  don't  know  exactly  about  the  date  of  that, 
but  we  had  him  come  down  there  and  do 
some  plumbing  work,  and  he  remarked  that 
there  were-  some  thin  places  that  would 
probably  be  leaking  as  soon  as  it  started  to 
rain,  and  he  said  If  it  did,  if  I  would  just  tell 
him  about  It,  he  would  come  down  and  fix 
them.  It  started  to  rain,  and  I  met  him  and 
told  him  that  It  was  leaking.  He  came  down 
and  fixed  that  and  put  these  few  weather 
boarding  on,  took  a  frame  down  from  around 
the  chimney." 

Jennie  Yocom,  the  wife  of  the  preceding 
witness,  In  answer  to  the  question:  "Were 
you  present  in  the  house  at  the  time  Mr. 
Fudge  came  there  to  do  some  repair  work?" 
— referring  to  the  last  work  the  plaintiff  did 
on  the  building,  replied:  I  was  present  at 
the  time  he  came  to  the  back  door  and  spoke 
about  doing  that  work.  He  asked  If  he 
might  see  where  the  leak  was,  and  I  asked 
who  had-  sent  him  to  do  the  work,  and  he 
didn't  answer.  He  said  Mr.  Yocom  had  told 
him  it  was  leaking.  I  told  him'  we  were  au- 
thorized to  have  no  work  done  on  the  boase, 
and  that  was  all  of  the  conversation  we 
had." 

i?he  testimony  shows  that  the  plainttft  had 
no  contract  to  erect  the  dwelling,  but  was 
employed  as  a  laborer  at  a  stated  dally  com- 
pensation. Whrai  he  filed  his  sworn  state- 
ment September  26,  1912,  he  evidently 
thought  he  thereby  secured  a  lien  on  the 
premises  for  the  labor  he  had  performed  od 
tile  building,  and  for  which  services  he  had 
not  been  remanerated,  but,  probably  learning 
later  that  such  notice  did  not  perfect  the 
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lien,  be  concluded  that  by  doing  more  work 
on  the  building  his  lien  might  attach.  He 
had  neTer  furnished  any  material  for  the 
dwelling,  but  on  January  23,  1913,  he  sup- 
plied lumber  and  tin  of  the  value  of  60  cents 
and  performed  labor  for  which  a  charge  of 
|1  was  made.  This  service  was  not  perform- 
ed at  the  request  of  either  Sfyers  or  his 
wife,  but  at  the  suggestion  of  Yocom,  who 
told  the  plaintiff  the  roof  was  leaking. 
When  Fudge  went  to  the  house  to  repair  the 
leak,  Mrs.  Yocom  notified  the  plaintiff  that 
neither  she  nor  het  husband  was  aattiorized 
to  employ  him  to  do  any  work  on  ttie  build- 
ing. 

It  Is  believed  that  no  lien  for  plaintiff's  la- 
bor ever  attached  to  the  premises ;  that  the 
house  was  substantially  completed  Septem- 
ber 26,  1912,  when  his  sworn  statement  was 
filed ;  that  he  was  not  thereafter  employed 
by  the  owners  of  the  building,  nor  by  any 
agent  of  theirs  to  make  repairs  to  the  struc- 
ture, and  that  for  plalntUTs  compensation 
for  the  work  done  and  the  materials  furnish 
ed  he  must  look  to  Yocom  at  whose  susaces- 
tlon  the  services  were  rendered  and  the  ma- 
terial supplied. 

Under  the  facts  detailed  the  plaintiff  Is 
not  «itltled  to  enforce  the  provisions  of  the 
statute  enacted  for  the  relief  of  mechanics. 
Coffey  V.  Smith,  52  Or.  538,  97  Pac.  1079; 
Crane  &  Co.  v.  EUls,  58  Or.  299,  114  Pac. 
475 ;  Sarchet  t.  Legg,  60  Or.  213,  118  Pac. 
203 ;  SchBde  v.  Alton,  61  Or.  187,  121  Paa 


It  follows  that  the  decree  should  be  re- 
versed, and  the  suit  dismissed ;  and  It  is  so 
ordered. 


SAKDSTBOH  v.  OBEGON-WASHINOTON 

K.  &  NAV.  CO. 
(Supreme  Court  of  Oregon.    Dec.  16.  1913.) 

1.  Teial  (5  305*)  — Misconduct  of  ob  Ajt- 

rXOTINO  JUBt. 

It  is  the  duty  of  counsel  to  keep  away 
from  jurors  when  out  o£  the  courtroom  dnring 
trials,  and  not  to  converse  with  them  b^ond 
the  usual  salutations. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Dig.  H  728-730;  Dec.  Dig.  {  306.*] 

2.  TBIAL  (t  306*)  —  MlBCOHDUOT  OF  OB  Af- 
FKCTING  JUBT. 

Where,  aa  the  jury  was  returning  from 
viewing  the  premises,  at  the  suf^estion  of  some 
of  the  jurors,  all  of  them  were  taken  to  a  place 
of  refreshment  and  given  ice  cream  by  one  of 
the  attorneys,  the  jury  should  have  been  dis- 
charged, and  a  new  one  impaneled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8§  728-730;   Dec.  Dig.  |  305.*] 

Department  1.  Appeal  from  Orcuit  Court, 
Multnomah  County ;  F.  M.  Calkins,  Jndge. 

Action  by  A.  H.  Sandstrom  in  the  nature 
of  trespass  on  the  case  for  damages  to  real 
property  against  the  Oregon-Washington 
BallroBd  &  Navigation  Company.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Beversed  and  remanded  for  new  trial. 


L.  E.  Schmltt,  of  Portland  (Schndtt  & 
Scbmltt,  of  Portland,  on  the  brief),  tor  ap- 
pellant W.  A.  HobbiDS,  of  Portland  (W.  W. 
Cotton  and  A.  C.  Spencer,  both  of  Portland. 

on  the  brief),  for  respondent 

BAMSEY,  J.  This  Is  an  action  by  the 
plaintiff  to  recover  damages  from  tlie  de- 
fendant for  alleged  consequential  injuries 
to  real  property. 

The  plaintiff  Is  the  owner  and  In  possession 
of  lots  37,  38,  39,  afid  40,  In  block  177,  of 
University  Park  in  the  dty  of  Portland. 
These  four  lots  are  100  feet  long,  and  each 
of  them  la  25  feet  wide,  and  they.  t(«^her, 
comprise  a  tract  100  feet  square  in  the  north- 
west corner  of  said  block.  Block  177  is 
bounded  on  the  north  by  Newark  street  od 
the  south  by  Trenton  street  and  on  the  west 
by  Woolsey  street  An  alley  15  feet  wide 
runs  through  the  caiter  of  said  block  from 
north  to  south,  and  the  plaintiff's  four  lou 
are  bounded  on  the  east  by  said  all^.  Wool- 
sey and  Trenton  streets  appear  not  to  have 
bem  improved  In  any  manner,  and  they  are 
not  traveled.  Newark  and  Dana  streets  were 
opened  and  traveled.  The  plalntlfl  has  a 
six-room  dwelling  house  on  his  lots,  which 
has  been  occupied  by  tenants  most  of  the 
time  while  the  plaintiff  has  owned  said  lots. 

This  action  was  commenced  In  Febmarj-. 
1912,  or  prior  to  that  date.  The  plaintiff's 
second  amendbd  complaint  was  filed  on  Feb- 
ruary 17,  1912. 

The  plaintiff's  boose  was  erected  on  said 
premises  prior  to  the  time  that  the  defoid- 
ant  constructed  the  tunnel  and  the  excava- 
tion referred  to  Below. 

During  the  years  1909.  1910,  and  1911  the 
defendant  constructed  a  steam  railroad  along 
Dana  street  a  short  distance  east  of  the 
plaintiff's  said  lots  and  bouse,  and  said  rail- 
road has  been  in  operation  ever  since  It 
was  so  built  and  many  trains  pass  along 
said  street  and  through  said  tunnel  every 
day,  conveying  passengers  and  freight  Tbe 
defendant.  In  constructing  said  railroad  alonf 
said  Dana  street,  made  a  lai^  excavation 
in  said  street  and  said  excavation  Is  the 
month  or  opening  of  the  north  end  of  a 
lai^e  tunnel  constructed  by  the  defendant 
for  the  use  of  its  railroad ;  said  tunnd  being 
more  than  a  mile  long.  The  trains  of  the 
defendant  pass  through  said  excavation  and 
said  tnnnel  in  carrying  on  the  defendant'!< 
business  as  a  common  carrier. 

Tbe  defendant  owns  lands  on  eadi  side  of 
said  Dana  street,  and  It  has  constructed  a 
large  excavation  along  the  east  side  of  said 
block  177,  and  north  of  said  blo(^  and  s^d 
excavation  at  the  bottom  thereof  is  about 
75  feet  wide,  and  at  the  top  it  is  mndi  wid- 
er. It  Is  more  than  60  feet  deep,  and  covers 
the  whole  of  said  Dacia  street  on  tbe  east 
^de  of  said  blo<^  177,  and  for  some  distance 
north  of  said  block. 

Newark  street  runs  east  and  west  on  the 
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north  side  of  said  block  177,  and  to  the  east 
thereof,  crossing  said  Dana  street  at  the 
nortb^st  corner  of  said  bIo<^.  Said  exca- 
vation on  Dana  street  completely  blockades 
said  Newark  street  where  said  Newark  street 
crosses  said  Dana  street,  making  It  Impossi- 
ble lor  the  plaintiff  or  any  other  person  to 
pass  on  horseback,  or  with  any  kind  of  vehi- 
cle, or  on  foot,  from  said  Newark  street 
across  or  along  said  Dana  street,  thereby 
presenting  all  travel  from  said  Newark 
street  across  or  along  said  Dana  street 

The  plaintiff's  said  lots  abut  on  said  New- 
ark street,  and  prior  to  the  making  of  said 
excavation  in  said  Dana  atreet  the  plaintiff 
aod  bis  tenants,  when  they  had  occasion  to 
go  to  the  business  part  of  the  dty  of  Port- 
land, or  elsewhere,  went  from  his  said  dwell- 
Ing  house  and  lots  east  on  Newark  street  to 
Dana  street,  and  thence  north  on  Dana 
street,  about  1,000  feet,  to  Columbia  Boule- 
vard, an  improved  public  highway ;  but, 
since  the  defendant  made  said  excavation  In 
said  Dana  street,  It  is  impracticable  for 
any  one  to  pass  from  the  plalntifTs  premises 
along  said  Newark  street  via  Dana  street  to 
said  boulevard.  Since  the  making  of  said 
excavation,  the  plaintiff  and  his  tenants  have 
l:een  compelled  to  pass  from  his  said  house 
and  premises  west  along  Newark  street  to 
Plske  street,  and  thence  north  on  Flske 
street  to  said  Columbia  Boulevard,  and  the 
distance  to  said  boulevard  by  that  route  is 
much  greater  Uian  via  Newark  and  Dana 
streets. 

The  second  amended  complaint  contains 
two  counts — one  for  damages  for  blockading 
said  Dana  street,  and  preventing  the  plaln- 
tlff  and  his  tenants  from  passing  to  said  Co- 
lumbia Boulevard  via  Newark  and  Dana 
streets,  and  the  other  for  damages  caused  to 
the  plaintiff's  premises,  and  the  use  thereof 
by  the  smoke,  soot,  dust,  vapors,  and  ob- 
noxious gases  escaping  ttom  the  mouth  of 
said  tunnel  and  from  said  excavation,  and 
drifting  over  and  upon  the  plaintiff's  eald 
premises,  rendering  them  practically  unin- 
habitable, etc.  The  mouth  of  the  tunnel  Is 
210  feet  from  the  plaintitrs  dwelling  house. 
Damages  In  the  sum  of  $1,500  were  claimed 
in  each  of  said  two  counts.  Ttie  court  be- 
low granted  a  nonsuit  as  to  the  first  count, 
and  the  Jury  found  a  verdict  for  the  defend- 
ant on  the  second  connt.  The  plaintiff  ap- 
peals, and  claims  that  various  errors  were 
committed  by  the  court  below;  but  we  find 
it  necessary  to  pass  on  only  oue  point. 

After  counsel  for  respective  parties  bad 
made  their  opening  statements  to  the  Jury, 
the  attorney  for  the  plaintiff  requested  that 
the  Jury  be  permitted  to  view  the  premises 
In  controversy,  and,  this  being  agreed  to  by 
the  attorney  for  the  defendant,  the  court 
made  an  order  that  the  Jury  visit  and  view 
the  locus  In  qno  in  charge  of  the  bailiff.  The 
court  then  instructed  the  Jury,  inter  alia,  not 
to  convene  with  any  of  the  attorneys,  and.  In 
case  they  should  dealre  anything  pointed  out 


in  any  particular  place,  they  were  directed 
to  ask  the  bailiff  concerning  it,  and  the  bail- 
iff was  authorized  to  ask  the  attorneys  con- 
cerning such  matters,  so  that  the  bailiff 
could  point  out  all  points  which  the  Jury  de- 
sired to  see,  and  they  were  directed  by  the 
court  not  to  talk  with  any  one  bat  the  bailiff 
concerning  the  premises.  The  court  charged 
them  to  do  nothing  that  would  prejudice 
their  minds.  They  went  to  the  premises,  and 
viewed  them,  and  one  of  the  attorneys  for 
each  party  went  also. 

When  the  Jury  returned,  and  the  court  re- 
convened, the  attorney  for  the  plaintiff  mov- 
ed the  court  for  an  order  dischai^ing  the 
Jury,  for  the  reason  that,  when  the  Jury  had 
viewed  the  locus  in  quo  as  directed,  and  be- 
fore they  returned,  one  of  the  attorneys  for 
the  defendant  requested  the  Jury  to  go  into 
a  place  where  refreshments,  etc.,  were  sold, 
and  to  partake  of  refreshments,  etc.,  claim- 
ing that  said  Jury  were,  by  the  attorney  for 
defendant,  then  and  there  treated  to  ice 
cream,  etc..  and  that  said  attorney  paid  for 
said  ice  cream,  etc.,  and  that  he  also  paid  the 
car  fare  of  the  Jury  going  to  and  returolng 
from  said  premises.  Counsel  for  the  plaintiff 
claimed  that  the  attorney  for  the  defendant, 
In  doing  the  things  stated,  supra,  was  guilty 
of  misconduct,  and  asserted  that  the  plain- 
tiff could  not  consent  to  continue  the  trial 
before  said  Jury  under  the  circumstances. 

The  attorney  for  the  defendant  then  stat- 
ed to  the  court,  inter  alia,  that  the  attorney 
for  plaintiff  instead  of  seeing  that  the  bailiff 
was  provided  with  funds  to  pay  the  car  fare 
of  the  Jury,  failed  to  provide  the  funds,  and 
said  that  he  went  to  the  attorney  for  the 
plaintiff,  and  asked  him  if  anybody  had  pro- 
vided funds  for  the  Jury's  transportation, 
and  the  attorney  for  the  plaintiff  said,  "No," 
and  that  be  (the  attorney  for  the  d^endant) 
then  said  that  he  would  gladly  do  it  The  at- 
torney for  the  defendant  said  that  he  paid 
their  fare  with  the  understanding  that  he 
was  doing  It  "for  one  of  these  gentlemen." 
The  attorney  for  the  defendant  said,  also, 
that,  after  the  Jury  had  walked  half  a  mile 
through  brush  and  sun,  and  had  walked  back 
to  the  comer,  they  all  sat  down  at  a  store, 
and  while  they  were  sitting  there  two  or 
three  men  (of  the  Jury)  spoke,  and  said, 
"You  attorneys  ought  to  set  up  the  ice  cream," 
and  that  he  waited,  and  "this  man"  (the  at- 
torney for  the  plaintiff)  did  not  say  a  word, 
and  that  finally  the  attorney  for  the  defend- 
ant said,  "I  will,  if  that  is  the  way  you  feel 
about  It,  after  that  walk,"  and  he  says  that 
they  went  into  the  store,  and  he  bought  Ice 
cream,  and  paid  for  it,  and  that  he  paid  for 
the  transportation  of  the  Jury  back,  and  "did 
it  simply  because  this  man  [the  attorney 
for  plaintiff]  didn't" 

Mr.  Stewart,  the  bailiff  in  chai^  of  the 
Jury,  says  that  some  of  the  Jury  said  that 
they  thought  some  of  the  counsel  should  pro- 
vide ice  cream,  and  that  the  attorney  for  the 
defendant  Mid,  "WelU  see  here,  I  will  go  hu 
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and  see  what  they  baTe  sot**  He  aays  that 
tMs  attorney  went  Into  the  store,  and  found 
that  they  Md  what  was  desired,  and  then 
the  attorney  asked  everybody  in  to  partake 
of  It,  and  that  not  one  of  them  refused.  He 
says  that  not  a  word  was  said  concerning 
the  case.  He  says,  also,  that  this  act  of 
kindness  on  the  part  of  the  attorney  for  the 
defendant  Jo  treating  them  to  Ice  cream  "was 
appreciated  by  all." 

There  was  no  dispute  as  to  the  facts. 
Some  of  the  Jurors  suggested  that  the  attor- 
ney should  treat  to  the  Ice  cream.  The  at- 
torney for  the  plalntUf  did  not  accede  to  the 
request;  but  the  attorney  for  the  defendant 
did,  and  Invited  them  Into  the  store,  and 
treated  them  to  ice  cream.  These  facts  are 
set  forth  In  the  bill  of  exceptions.  State- 
ments were  made  by  the  attorneys  for  the 
parties  who  were  present,  and  by  the  baDiCf 
in  charge  of  the  Jury,  and  these  statements 
do  not  materially  differ.  The  court  below 
overruled  the  motion  to  discharge  the  jury, 
and  instructed  the  jury  to  disregard  the 
whole  matter  in  trying  the  case  and  in  agree- 
ing upon  a  verdict  The  plaintiff  excepted 
to  the  refusal  of  the  court  to  discharge  the 
jury,  and,  after  the  verdict  for  the  defend- 
ant was  rendered,  lie  moved  for.  a  new  trial, 
and  bis  motion  waa  based,  partly,  on  the  said 
misconduct  of  the  plaintiff  and  Its  attoniey, 
etc.  Every  party  to  litigation  Is  entitled  to 
a  talT  and  ImparUal  trlaL 

[1,2]  It  is  the  duty  of  counsel  to  keep 
away  from  jurors  when  ont  of  the  courtroom 
during  trials,  and  not  to  converse  with  them 
beyond  the  usual  salutations.   38  Cyc.  1826. 

29  Cyc  pp.  803,  804.  says:  "It  Is  generally 
a  ground  for  a  new  trial  that  members  of  the 
jury  were  entertained  or  treated  during  the 
trial  by  the  successful  party,  or  by  his  attor- 
ney, or  agent,  especially  that  a  Juror  or 
jurors  were  furnished  with  intoxicating  liq- 
uors by  or  on  account  of  such  party." 

In  Ensign  t.  Harney,  16  Neb.  330,  18  N.  W. 
73,  48  Am.  Rep.  344,  the  facts  were  that  two 
jurors  applied  to  one  of  the  defendant's  at- 
torneys for  his  horse  and  buggy  to  convey 
them  home  and  return,  and  the  attorney 
complied  with  the  request  A  verdict  having 
been  rendered  for  the  defendant,  a  motion 
for  a  new  trial  was  made,  based  in  part  on 
said  facts,  and  the  Supreme  Court  of  Nebras- 
ka, passing  on  said  point,  says:  "Unless  fair- 
minded,  unbiased  jurors  can  be  selected,  a 
trial  becomes  a  mere  farce,  dependent  not 
npon  the  merits  of  the  case,  but  upon  ex- 
traneous circumstances,  such  as  the  bias, 
prejudice,  or  interest  of  the  jury.  •  •  • 
Where  a  Juror  is  accepted  as  being  Impartial, 
he  must  remain  so  during  the  trial.  To  per- 
mit him  to  accept  favors  from  either  party 
Is  to  put  him  under  obligations  to  such  party, 
the  tendency  of  which  ts  to  bias  his  judg- 
ment. Nor  Is  it  material  that  such  favors 
were  not  Intended  to  Influence  the  juror,  as 
it  cannot  be  detemdned  how  far  they  may 


have  had  that  affect,  and  such  misconduct 
wlU  vitiate  the  Terdict" 

In  Springer  v.  State,  34  Oa.  379,  the  facts 
were  that  one  of  the  attorneys  for  the  state^ 
pending  the  trial,  at  the  request  of  two 
jurors,  fed  their  horsea  overnight  vritbout 
charge,  and,  a  verdict  of  guilty  having  been 
found,  a  motion  for  a  new  trial  was  made, 
based  on  said  facts,  and  the  Supreme  Court 
granted  a  new  trial,  saying,  inter  alia:  "The 
honor  of  the  bar  and  the  perfect  parity  of  a 
Jury  alike  demand  their  entire  separation,  in 
their  personal  and  social  Intercourse,  whilst 
trials  are  progressing.  However  harmless  In 
themselves,  as  was  the  conduct  of  onr  re- 
spected brethren  In  these  cases,  we  feel  oar- 
selves  called  upon,  In  this  and  every  case 
where  this  separation  Is  not  preserved  with 
the  utmost  care,  to  evince,  in  the  most  de- 
cisive manner,  our  purpose  to  shut  up  every 
avenue  throu^  which  corruption  or  tbe  in- 
fluence of  friendship  could  possibly  moke  an 
approach  to  the  jury  box." 

In  Redmond  v.  Royal  Ina  Company,  7 
Phila.  (Pa.)  107,  the  facts  were  that  during 
a  recess  in  the  trial  several  Jurors  went  to 
a  restaurant,  kept  by  a  person  Interested  in 
the  verdict  and  there  partook  of  refr^- 
ments  for  which  they  did  not  pay,  and  the 
court  passing  on  a  motion  for  a  new  trial, 
says:  "But  we  look  upon  the  conduct  of  the 
Jurors  as  calling  upon  us  for  marked  con- 
demnation, and  we  think  it  should  be  dealt 
with  in  such  a  way  as  most  likely  to  deter 
and  prevent  a  slmUar  occairence.  We  ttiere> 
fore  set  the  verdict  adde,  and  grant  a  new 
triaL" 

In  Walker  v.  Walker,  11  Ga.  206,  the  court 
says:  "When  a  juror  has  been  impaneled  to 
try  a  cause,  and  during  the  trial,  and  before 
he  has  rendered  his  verdict  he  shall  be  en> 
tertained  by  tither  of  the  parties  at  thdr 
expense,  and  the  v«rdlct  be  in  favor  et  the 
party  so  entertaining  the  Juror,  the  verdict 
will  be  set  aside." 

In  the  S.  &  M.  M.  Company  v.  Showers.  6 
Nev.  291,  the  syllabus  of  the  court  Is:  "The 
rule  that  a  verdict  in  favor  of  a  party  who 
treats  or  entertains  the  Jury  will  be  set  aside 
applies  to  any  treatlt^  after  they  are  sworn 
and  before  they  agreed  upon  their  verdict 
whether  once  or  several  times,  by  design  or 
Inadvertently,  In  Uie  presence  of  the  officer 
or  In  the  absence,  and  whether  It  mi^t  be 
called  for  or  uncalled  for  by  the  proprieties 
of  life." 

In  Steenburgh  v.  McBorle,  60  Miaa  Rep. 
616,  113  N.  Y.  Supp.  1122,  the  court  speak- 
ing of  the  treating  of  Jurors  to  cigars  bj  an 
attorney,  says:  "Tbe  act  of  traatli^  the 
Jury  gives  rise  to  a  snsiddon  of  attempted 
improper  Influence.  If  the  court  can  be 
satisfied.  In  oonsldraing  any  irregularity  or 
misconduct  on  tbe  part  of  Jorors,  or  of  the 
parties,  or  of  their  attorneys,  or  of  the  court 
that  the  party  complaining  has  not  or  could 
not  have  sustained  any  injury  from  it  the 
TOTdlct  will  not  be  set  aside,  In  this  case  it 


Digitized  by 


Google 


Or.) 


CA.RTWBIOHT  t.  MOFPETT 


881 


cannot  be  seen  ttiat  flie  plalntur  could  not 
have  been,  nor  tliat  be  was  not,  Injured  by 
the  treating  oC  tlie  Jnry.  It  Is  Impossible  to 
meaamre  or  estimate  the  effect  upon  the  minds 
of  tbe  Jnrr  of  tbe  act  complained  of,  or  its 
possible  or  probable  effect  upon  tbetr  verdict" 
In  1  Hayne  on  New  Trial  (3d  Ed.)  S  48.  the 
antlior  sajs:  "So  when  a  Jnror,  dmlng  the 
tilal.  spent  the  niifbt  at  the  house  of  one  of 
the  partlea,  and  was  entertained  free  of 
charge,  a  verdict  in  favor  of  snch  party  waa 
set  asidfe  So  when,  during  the  trial,  two 
Jurors  spend  the  night  at  the  lioase  of  coun- 
sel tor  Oie  successfol  party,  the  verdict  was 
set  aside.  So  when,  during  a  tilal  for  rob- 
bery, one  of  the  counsel  for  the  prosecution, 
at  tlie  request  of  two  of  the  jurors,  li^t  their 
horses  overnight  for  them,  without  charge 
therefor,  a  verdict  against  the  person  was 
set  aside.  So  when,  during  a  trial,  several  of 
the  Jurors  went  to  a  restaurant,  kept  by  a 
person  who  was  chiefly  Interested  in  the  ver- 
dict, and  then  partook  of  refreshments  for 
whlidx  neitiier  was  made  nor  was  asked  to 
make  compmsatlont  tbe  verdict  was  set 
aside.** 

In  tbis  case  the  attorney  for  tlie  defendant, 
at  the  suggestion  of  some  of  the  Jurors,  in- 
vited all  of  the  Jarors  hito  a  place  of  re- 
freshments, and  there  treated  them  to  ice 
cream.  It  was  misconduct  In  the  Jurors  to 
safest  that  tbe  attorneys  should  treat  them, 
and  it  was  gross  misconduct  on  tbe  part  of 
tlie  attorney  for  tbe  defendant  to  accede  to 
ancb  snggffltlon,  and  treat  them  to  refresh- 
ments. 

It  Is  impossible  for  any  one  to  know  what 
effect,  if  any,  snch  treating  had  with  the 
jury;  but  It  is  certain  that  it  was  miscon- 
dact  that  should  not  be  passed  by  lightly, 
and  tbe  only  ectnal  way  to  put  a  stop  to 
sn^  conduct  is  to  set  aside  tiie  verdict 
While  the  attorney  may  have  acted  in  good 
fftlth,  and  tlie  Jury  may  not  have  been  In- 
flnenced  his  and  their  misconduct  yet  it 
is  not  possible  to  know  that  It  had  no  ^ect 
in  tbe  decbdon  of  the  case.  The  bailiff  says 
that  bis  kindness  "was  appreciated  by  all." 

The  attorney  himself  evidently  believed 
that  he  made  a  mistake  for,  when  tbe  mo- 
tion to  disdiaree  the  Jury  was  made,  be  ex- 
pressed bis  willingness  to  consent  thereto. 

The  trial  court  should  have  discharged  the 
jury,  and  inqtaneled  a  new  one,  and,  in  re- 
fnsiw  to  do  so,  it  eired. 

The  judgment  of  tbe  court  b^ow  Is  re- 
versed, and  a  new  trial  Is  ordered. 

McBRlDE;  a  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 


CARTWRIGHT  v.  MOPFETT  et  aL 
(Supreme  CJonrt  of  Oregon.    Dec.  16,  1913.) 
1.  TsnsTS  (i  21*)— Naturb  of  Instrument. 

In  a  rait  to  cancel  a  deed  to  plaintiff's 
son  On  the  ground  of  fraud  in  miarepresenting 


its  legal  effect,  the  Ciet  Oat  tbe  parties  char- 
acterized tbe  instnunent  as  a  trust  deed,  when 
in  fact  it  declared  no  trust,  is  not  controUiug; 
the  effect  of  tbe  deed  being  to  intrust  the  prop- 
erty to  the  son. 

[Ed.  Note^For  other  cases,  see  Trusts,  Cent. 
Dig.  H  29^  80;  Dea  Dig.  |  21.*] 

2.  Deeds  (%  2U*)  —  Vaudptt  —  Sufficibkct 

or  BVZDENOB. 

-  In  a  suit  to  cancel  a  deed  on  the  ground 
of  fraud,  the  weight  of  evidence  held  to  sustain 
the  validity  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  H  6S7-^M7;  Dec.  Dig.  {  211.*] 

3.  Attobnet  ahd  Clieut  (S  93*)— AtTTHOBrrr 
or  Attobnet— OoNTBOL  or  Suit. 

Where  plaintiff,  in  a  suit  to  set  aside  a 
deed  to  her  son,  stated  that  a  decree  giving  the 
SOD  the  legal  title,  one-half  in  bis  own  right 
and  one-half  In  trust  for  his  brother,  all  sub- 
ject to  a  lUe  estate  in  her  own  favor,  would 
be  satiBfactory  to  her,  the  entry  of  a  decree 
to  that  effect  was  not  an  infringement  of  the 
authority  of  her  attorney. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
OBent  Cent  Dig.  U  176-170;   Dee.  Dig.  f 

4.  Appeal  and  E^bbob  (i  1033*)— Habicixss 
Ebbob— Ebbob  Favobablb  to  Appellant. 

Any  error  In  a  suit  to  cancel  a  deed  to 
plalntifTB  son  in  Ingrafting  on  the  deed  a  trust 
to  which  the  parties  had  agreed  by  parol  was 
favorable  to  plaintiff,  and  not  ground  for  re- 
versal on  her  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  81  4062-4062;  Dec.  Dig.  | 
1033.^1 

Department  No.  1.  Appeal  from  Circuit 
Court  Multnomah  County;  W.  N.  Oatens. 
Judge. 

Suit  by  Charlotte  Moffett  Cbrtwrlg^t  against 
James  Peter  Ihloffett  and  another.  From  a 
decree  for  defendants,  plaintiff  appeals.  Af- 
firmed. 

This  la  a  suit  to  set  aside  a  deed  made  by 
the  idaintlfl  mother  to  lier  son,  the  def^dant 
James  P.  Hbffett  on  the  ground  of  fraud  on 
his  part  in  concealing  from  her  the  true  legal 
^tect  of  tbe  document  and  in  stating  to  ber 
that  it  was  an  instmmrat  connected  with  a 
will  prepared  for  her  by  her  confidential  at- 
torney, wbidi  instrument  the  latter  desired 
her  to  sign.  The  defendant  traverses  all  the 
auctions  of  the  comidaint  which  inu)ute  to 
him  any  misconduct  or  fraud,  and  alleges 
affirmative.  In  substance  that  Ihe  plaintiff 
signed  the  deed  knowingly  and  understand- 
Ingly;  that  tbe  matter  had  been  discnased 
fully  between  tbe  plaintiff  and  her  son,  the 
defendant  Moffett  uid,  further  answering, 
alleges  that  in  pursuance  of  a  written  au- 
thorl^  given  to  him  by  the  plaintiff  on  Feb- 
ruary 7, 1910,  empowering  him  to  lease  part 
of  tlie  property  in  contention  for  a  period  of 
90  years,  at  not  less  than  certain  rates  pre- 
scril>ed  therein,  lie  had  entered  Into  a  pre- 
liminary contract  witii  tbe  defendant  Henry, 
and  had  rec^ved  $1,000  earnest  mon^  from 
hlm  to  lease  the  pnq^wl?  for  90  years  at 
more  advantageous  terms  than  the  minimum 
limited  in  bis  antborl^.  The  defendant 
Henry  answered,  in  substance,  that  In  pursn- 
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ance  of  the  authority  given  by  plaintiff  to 
the  defendant  Hoffett,  her  son,  he  had  enter- 
ed Into  the  preliminary  agreement  mentton- 
ed.  without  any  notice  whatever  of  the  alleg- 
ed Infirmity  of  the  deed  from  the  plaintiff; 
had  paid  f 1,000  as  earnest  money,  which  had 
never  been  returned  to  him ;  had  anbmltted 
to  the  plaintiff  a  lease  embodying  the  t^rms 
of  the  preliminary  agreement  In  detail ;  and 
that  neither  his  earnest  money  nor  the  lease 
had  been  returned  to  him,  nor  had  the  plain- 
tiff made  any  objections  to  the  terms  of  the 
proffered  lease.  He  prayed  that  the  plaintiff 
be  compelled  to  specifically  perform  the 
agreement  to  lease  the  premises.  The  new 
matter  In  both  answers  was  traversed  by  the 
reply.  The  drcult  conrt,  after  hearing  the 
parties  at  length,  rendered  a  decree  uphold- 
ing the  deed  attacked  by  the  complaint,  re- 
quiring the  idaintiff  to  speddcally  perform 
the  agreement  to  make  a  lease  for  90  years 
to  the  defendant  Henry,  and  declaring  that 
the  defendant  Moffett  bolda  the  I^al  title 
to  tiie  property  In  dlqinte,  one  half  in  his 
own  right  in  fee  simple,  and  the  other  half  In 
trust  for  Us  brofbei;  anottier  son  of  the 
plaintiff,  aU  sabject  to  the  life  estate  of  the 
plaintiff  tberdn.  The  plaintiff  appeals. 

Martin  L.  Pipes  of  Portland,  for  appellant 
A.  E.  Clark  and  John  F.  Logan,  both  of 
Portland,  for  respondent  Moffett  Thos.  O. 
Greeny  of  Portland  (Baner  &  Greeny  of 
Portland,  on  the  brleOi  Air  respondent  Henry. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  The  deed  In  Question  was  executed 
December  22, 1009.  It  purports  to  convey  to 
the  defendant  Moffett  sundry  tracts  of  land 
In  and  about  the  city  of  Portland,  of  the 
probable  value  of  flSO,000,  reserving  to  the 
plaintiff  a  Ute  estate  tber^,  subject  to  a 
mortgage  of  $7,600.  The  plaintiff  has  resided 
In  that  vicinity  since  early  childhood  with 
the  exception  of  about  seven  years  spent  in 
Eastern  Oregon.  She  says  that  she  was  bom 
December  21,  1842,  and  consequently  was  67 
years  of  age  the  day  before  the  execution  of 
the  deed.  Her  only  Uvlng  children  are 
James  Peter  Moffett,  defendant,  aged  SO  years 
at  the  hearing  of  the  case^  and  WUlam  H. 
Moffett,  about  10  years  younga:.  Owii^;  to 
a  prenatal  accident,  the  latter  was  weak 
both  in  body  and  in  mind,  and  had  always 
been  an  object  of  partlcutar  care  and  soli0- 
tnde  on  the  part  of  bis  mother.  The  defend- 
ant was  married  in  1885.  Up  to  that  time 
he  bad  lived  witli  his  mother,  and  was  en- 
gaged In  business  for  himself,  and  at  the 
time  of  the  hearing  was  oceapying  a  respon- 
sible position  with  the  Board  of  Fire  Under- 
writers In  the  dty  of  Portland.  It  Is  admit- 
ted that  up  to  the  time  of  the  execution  of 
the  deed  the  mother  and  son  were  on  terms  of 
Intimacy  and  affection,  and  that  the  mother 
had  great-  confidence  in  the  son.  These  are 
the  principal  characters  In  the  events  culmi- 
nating la  this  litigation. 


The  property  In  question  consisted  in  part 
of  100  feet  square  at  the  comer  of  Sereoth 
and  Salmon  streets  In  the  dty  of  Portland, 
occupied  by  the  plaintiff  as  a  reald»cer 
which  otherwise  produced  no  revenae  or 
benefit  to  her.  She  also  had  in  the  soutbem 
part  of  the  dty  some  wild  land  acreage  of 
at)0Dt  70  acres,  descending  to  her  from  her 
father's  estate.  In  other  parts  of  the  dty  she 
had  some  buildings  leased,  but  the  total  In- 
come from  all  the  property  from  all  sources 
amounted  to  only  about  $150  per  mcmth.  Tbe 
taxes  and  various  munidpal  Improvements 
constituted  charges  upon  the  property  far  In 
excess  of  the  revenue  derived  therefrom. 
The  matter  of  leasing  the  property  for  a 
long  term  had  been  under  discussion  in  the 
family  for  many  months.  Tbe  defendant 
son  had  been  active  In  keeping  down  assess- 
ments and  In  otherwise  looking  after  the 
property  in  general,  althongh  he  did  not  col- 
lect any  of  the  rents  for  his  mother.  Tbe 
plaintiff  is  characterized  by  several  witnesses 
as  notional,  and  the  testimony  and  blstoty 
of  tbe  case  Justify  the  appellation.  She  was 
naturally  very  much  attached  to  her  home, 
where  she  bad  resided  for  almost  half  a  ceo- 
tory.  The  question  of  the  disposition  of  her 
property  was  frequently  discussed  between 
herself  and  her  defendant  son.  By  turns  sbe 
talked  of  making  her  will  and  making  a  deed. 
She  consulted  her  omfidentlal  adviser,  an 
attorney,  about  maldng  a  will,  and  under  ber 
.direction  he  drew  up  a  testamentary  docu- 
ment by  which  she  devised  to  the  defendant 
son  an  undivided  half  of  h^  property  abso- 
lutely, and  provided  that  the  remaining  moi- 
ety of  her  holdings  should  be  managed  and 
expended  by  a  trustee  for  the  benefit  of  bat 
other  son  during  bis  life,  with  rwnalnder  in 
fee  to  the  defendant  The  latter  was  present 
at  her  home  when  the  attorn^  came  to  take 
her  ezecutton  of  the  will,  and  some  discus- 
sion arose  about  it  Ber  them  connsd,  testt 
tjUig,  says  that  the  defendant  opposed  tb» 
«cecutton  of  the  will  In  tbe  form  mentioned, 
contending  tliat  his  mother  wanted  a  deed 
drawn.  It  appears  tiiat  tbe  discnsdon  grew 
somewhat  bested  between  the  three,  and 
finally  the  attorn^  wltiidrew,  leaving  the 
will  with  the  plaintiff.  The  defendant  testifies 
that  the  snggestlrai  of  a  deed  on  that  occa- 
sion came  fimn  his  motbee,  and  that  after  the 
attorney  bad  d^tarted,  his  mottier  reqnested 
him  to  have  a  deed  drawn  up,  conveying  to 
him  the  property  In  the  form  described  in  the 
deed,  which  she  afterwards  executed;  tbst 
he  compiled  with  ber  request  and  presented 
the  deed  for  her  slgnatar^  but  that  sbe  said 
was  not  ready  to  execute  it  On  the  fol- 
lowing day  she  and  ber  son,  the  d^^dant 
traveled  together  to  Seaside,  in  CSatsop  coun- 
ty, where  she  had  a  cottage.  She  ronalned 
there  several  days,  but  be  retamed  to  Fort- 
lai^  the  next  day.  After  ber  return  to  tbe 
city  of  Portland,  she  executed  the  will  on 
the  18tb  of  December,  190B.  On  the  20th 
she  executed  a  deed,  cmveylny  to  tbe  dty  of 
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Portlaxid  a  part  of  the  acreage  already  men- 
tioned, to  be  used  as  a  boulevard  tbrough  tbe 
property.  On  the  22d  she  executed  the  deed 
in  qne8ti<ni  to  set  asUte  whldi  this  suit  la 
Instltated. 

[1]  She  Is  described  by  the  attorney  who 
drew  the  wlU  as  a  person  qoallfled  to 
manage  her  own  affairs,  and  capable  of  exe- 
cntiiig  the  will.  The  plaintiff  says  that  her 
Bon  on  Tarloos  occasiona  had  come  to  her 
borne  and  cursed  and  swore  at  h^  and 
called  her  many  vile  names,  which  were 
resented  tty  Ms  brother,  and  donanded  that 
she  execato  the  deed  In  question.  Although 
there  were  othor  parties  present  in  the  hoiuse 
at  the  time  of  these  iIbIIb,  they  do  not  cor- 
rolMrato  plaintiff  as  to  the  language  Im- 
pnted  to  the  son,  although  they  testify  for 
ber  to  the  extoit  that  he  insisted  upon  tbe 
deed.  The  allegation  of  her  complaint  Is,  In 
sdbstaDcs,  that  the  son  represented  to  her 
that  tbe  deed  was  an  Instrument  which  h^* 
attorney  desired  her  to  sign  in  connection 
with  the  will,  but  the  testimony  utterly  fails 
to  support  that  allegation.  Tbe  deed  was 
executed  in  the  presence  of  two  wdl-known 
citlK«i8  of  Portland  in  no  wlae  Intorestod  In 
the  BObjec^matter.  One  of  flwm,  the  notary 
who  totOt  the  atfknowledgnieut,  testifles  that 
he  had  taken  the  acknowledgment  of  the 
boulevard  deed  two  days  before,  and  that 
when  he  came  to  take  the  acknowledgmott 
of  the  deed  in  question,  he  carefully  read 
it  to  the  plaintiff,  and,  the  question  of  the 
boulevard  deed  having  come  up,  an  excep- 
tion waa  interlined  In  the  deed  excluding  the 
boulevard  from  the  effect  of  the  latter  deed. 
Special  comment  was  made,  and  a  discussion 
had  about  her  reservation  of  a  llfle  estate,  so 
that  no  reasonable  question  can  remain  bnt 
that  the  deed  was  read  to  her  and  explained 
with  greater  detail  than  ordinarily  observed 
on  such  occasions.  It  is  true  that  it  was 
spoken  of  at  the  time  as  bdng  a  trust  deed. 
From  a  strictly  legal  point  of  view,  this  Is 
an  Inapt  expression,  for  on  the  fftce  of  tbe 
deed  no  trust  is  declared.  Ocmtemporaneons- 
ly  with  the  execution  of  the  deed,  before  the 
same  witnesses  the  son  executed  an  instru- 
ment renting  the  conveyance,  zeservatlon  of 
the  life  estate,  Qie  relationship  of  the  mother 
and  two  sons,  and  the  desire  to  provide  tor 
the  maintenance  of  the  brother,  and  agreeing 
that  from  and  after  the  death  of  the  mother, 
the  defendant  would  pay  towards  the  support 
of  the  brother  the  sum  of  C75  per  month 
during  tate  life  of  tbe  latter,  the  payment  to 
be  made  to  James  B.  Cartwrlght  as  trustee 
for  the  brother.  The  circumstance  that  the 
parties  called  it  a  trust  deed  la  not  neces- 
sarily controlling.  In  foct,  the  mother  did 
Intrust  all  her  property  to  ber  son.  She  had 
the  right  to  do  this  If  she  understood  what 
she  intended.  The  son  testifles  that  these 
matters  had  been  frequently  discussed  be- 
tweoi  blm  and  his  mother,  and  that  she  de- 
sired him  to  take  charge  of  the  property  and 
manage  It  so  as  to  get  a  greater  income  from 


it;  with  the  ultimate  design  that  the  revenue 
after  her  death  should  be  divided  equally  be- 
tween him  and  his  brother;  that  she  had 
talked  about  having  an  instrument  prepared, 
leaving  a  pension  of  $50  per  month  tor  the 
brother,  and  some  years  prtor  thereto  had 
actually  had  such  an  instrament  drawn  up, 
bnt  had  not  signed  the  same.  It  appears  In 
evidence  that  in  conversation  with  the  broth- 
er of  her  first  husband  she  had  suggested  fSO 
a  month  fl>r  the  support  of  the  defective 
son,  but  that  the  brother-in-law  had  finally 
prevailed  upon  her  to  make  it  f  7S.  The  de- 
fendant testifies  that  all  these  things  were 
discussed  between  him  and  his  mottier,  and 
that  it  was  understood  between  them  that, 
althou^  the  whole  estate  vras  conveyed  to 
him,  subject  to  £l8  mother's  life  estote.  yet 
the  unterstanding  was  that,  while  be  collect- 
ed one>half  ttf  the  revenue,  he  was  not  to 
enjoy  any  of  the  same,  but  was  to  apply  it' 
to  the  expenses  of  tbe  estate,  and  the  other 
part  he  was  to  give  directly  to  his  mother. 
None  of  this  Is  denied  by  the  plaintiff  in  re- 
buttal. Almost  immediately  after  tbe  execu- 
tion of  the  deed  other  parties  b^an  to  ply 
die  plslntlfl  with  suggestions  that  fbe  de- 
fwdant  son  had  succeeded  in  getting  the 
whole  title  to  all  her  pn^rty  and  could  turn 
her  out  of  doorS)  leaving  not  a  cent  for  her- 
self or  the  other  son.  No  mention  seems  to 
have  been  made  to  her  of  her  reservation  of 
the  life  estate,  but  parUcnlar  stress  was  laid 
on  the  fact  that  slie  had  given  a  warranty 
deed. 

It  appears  that  she  enq>loyed  oounsd  dur- 
ing the  monUi  of  January,  1910,  with  a  view 
of  instituting  a  suit  of  the  kind  now  under 
consideration;  yet  as  late  as  F^roary  7, 
1910;  plaintiff  executed  ttie  authority  to  ber 
defendant  son  to  lease  the  residence  property 
for  the  period  of  90  years.  This  writing  was 
executed  in  dnplieato  In  the  pres^oe  of  a 
disinterested  witness,  to  whom  the  plaintiff 
committed  the  custody  of  her  ooi^  of  tbe 
same.  After  reciting  the  minimum  rent  to  be 
reserved,  that  instrument  contains  the  fol- 
lowing provision:  "And  the  revenue  received 
shall  be  divided  monthly,  share  and  share 
alike  between  us  so  long  as  Oharlotto  Moffett 
Cartwrlght  shall  live.  And  after  her  death 
the  one-half  of  tbe  monthly  revenue  received 
shall  be  paid  to  the  legal  representetlve  of 
WiUlam  Henry  Uoffett,  so  long  as  the  said 
William  Hmry  Moffett  sbaU  Uve."  The 
brother  was  very  muxA  opposed  to  thla  agree- 
ment and  at  the  time  of  Its  execution  seized 
one^coiT  of  it  and  attempted  to  destroy  It ; 
but,  according  to  the  testimony  of  the  wit- 
ness, the  mother  rebuked  blm,  made  him 
leave  the  room,  and  locked  the  door  to  pre- 
vent his  return. 

As  an  indication  of  the  mental  caliber  of 
the  brother,  it  may  be  here  noted  that  he  ex- 
pressed but  two  obJecUons  to  the  instru- 
ment last  referred  to;  one  was  that  the  de- 
fendant had  signed  the  same  above  the  name 
of  the  mother,  and  the  other  was  that  the 
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lease,  after  It  was  negotiated  by  tbe  defend- 
ant, recited  a  rental  In  excess  of  the  minimum 
expressed  by  the  agreement  between  the 
mother  and  son.  The  least  amounts  prescrib- 
ed by  the  authority  to  lease  were  $200  per 
month  for  the  first  year,  $300  per  month  for 
the  second  year,  $400  per  month  for  the  third 
year  and  the  remainder  of  the  term.  In  the 
agreement  with  Henry  the  corresponding 
amounts  were  fixed  at  $250,  $350,  and  $500, 
and,  besides  this,  the  lessee  was  required  to 
pay  all  taxes  and  assessments  against  the 
property.  Armed  with  this  authority  the  de- 
fendant son  negotiated  with  the  defendant 
Henry  concerning  a  lease  on  the  residence 
property,  and  a  preliminary  agreement  wits 
drawn  up  reciting  the  receipt  from  the  de- 
fendant Henry  of  the  sum  of  $1,000,  as  ear- 
nest money,  the  reservation  of  the  rent  at  the 
advanced  rate,  the  permission  to  the  plalntUf 
to  remain  In  possession  of  the  residence  until 
June  1, 1910,  or  until  such  lime  as  the  lessee 
should  commence  actual  construction,  reserv- 
ing to  her  all  the  mantels,  furnace,  contents 
of  the  house,  and  shrubbery  In  the  yard, 
agreeing  to  erect  a  "Glass  A"  building  at  a 
cost  of  not  lees  than  $60,000,  and  prescrib- 
ing generally  that  the  lease  should  be  In  the 
usual  form  of  long-time  leases  customarily 
made  In  the  dty  of  Portland.  Having  collect- 
ed the  earnest  money,  the  defendant  took  It 
to  bis  mother,  Informing  her  that  he  had 
leased  the  residence  property.  She  says  that 
she  refused  to  receive  it,  and  it  appears  io 
evidence  that  she  afterwards  wrote  to  the 
bank,  where  the  son  had  deposited  one-half 
of  It  to  her  account,  that  ahe  declined  to  re- 
ceive tbe  deposit  The  son  says  that  he  of- 
fered her  the  one-half  of  tbe  earnest  money, 
and  she  told  blm  to  deposit  it  to  her  account 
They  dlffexed  diametrically  on  Oiat  point 
Later  on,  tbe  defendant  Henry  tendered  a 
lease,  apparently  in  Qie  usual  Conn  of  sncta 
leases,  ocecnted  by  blmsetf;  and  sent  It  to 
the  plaintiff  for  her  signature.  She  has  not 
made  any  objection  to  the  tuma  of  the  lease, 
and  has  not  returned  it  The  $1,000  has  not 
been  retnmed  to  lilm. 

[2]  Tbe  snm  and  nibstanee  of  the  testi- 
mony Is  that  ttie  plaintiff  desired  to  arrange 
her  property  so  that  after  her  death  tbe  two 
sons  woald  enjoy  tbe  same,  and  the  issues 
thereof,  share  and  share  alike,  the  defend- 
ant In  his  own  right,  and  tbe  other  son 
through  a  trustee,  with  the  remainder  to  the 
defendant  son.  The  defendant  agrees  that 
that  was  the  understanding,  and  the  only  •dif- 
ference between  the  parties  Is  as  to  the  man- 
ner In  which  the  result  was  to  be  accom- 
plished. 

[3]  A  careful  reading  of  every  line  of  more 
than  900  pages  of  typewritten  testimony,  be- 
sides the  exhibits,  convinces  us  that  the 
weight  of  the  testimony  is  in  favor  of  the 
validity  of  the  deed.  The  plaintiff,  while  on 
the  stand,  expressed  her  satisfaction  with  the 
lease  a  number  of  times.    In  answer  to 


queries  by  the  court,  she  stated  that  a  decree 
embodying  what  both  say  was  the  ultimate 
Intention  of  tbe  parties  would  be  satis- 
factory to  her.  The  court  accordingly 
made  a  decree  as  hereinbefore  mention- 
ed. Counsel  for  the  plaintiff  here  contend 
that  this  was  an  infringement  of  his  ao- 
thorlty  as  attorney  for  tils  client,  and  that 
the  court  had  no  right  to  make  such  dis- 
position of  the  case  without  the  consent  of 
counsel.  The  principal  case  relied  upon  by 
the  plaintiff  in  support  of  that  theory  Is  Bon- 
nlfleld  V.  Thorp  (D.  C.)  71  Fed.  924.  In  that 
case,  after  time  for  answering  had  expired, 
and  counsel  for  plaintiff  had  refused  to  grant 
leave  to  file  an  answer,  tbe  defendant  secur- 
ed a  stipulation  from  the  plaintiff  himself 
extending  the  time.  Afterwards,  on  motion 
of  the  plaintiff  by  counsel,  the  court  stmcb 
out  the  stipulation  and  refused  to  take  off 
tbe  default  In  deciding  the  case,  the  court 
used  this  language:  "The  court  has  no  doubt 
whatever  that  this  stipulation  must  be  dis- 
regarded. Tbe  line  of  demarcation  between 
the  respective  rights  and  powers  of  an  at- 
torney and  client  la  clearly  defined.  The 
cause  of  action,  the  claim  or  demand  sued 
upon,  the  subject-matter  of  the  litigation,  are 
within  tbe  exclusive  control  Oj.'  tbe  client; 
and  the'  attorney  may  not  imp^,  tamsao- 
mise,  settle  surrender,  or  deetn^  them  with- 
out the  cllent^s  consent  (citing  numraons  aa- 
thorltles).  But  all  the  proceedings  In  court 
to  enforce  the  remedy,  to  bring  the  claim, 
demand,  cause  of  action,  or  sobject-matter  of 
the  suit  to  hearing,  trial,  determination.  Judg- 
ment, and  execution,  are  within  the  ecclusdve 
control  of  tbe  attorney.  'All  acts,  in  and 
out  of  court,  neoeaeary  or  inddentnl  to  tbe 
proeeeutitm  or  management  of  the  suit,  and 
which  affect  tbe  remedy  only,  and  not  tbe 
cause  of  action.*  are  to  be  performed  by  tbe 
attorney."  Tbe  action  of  0ie  court  comes 
within  tbie  first  (danse  of  die  excerpt  here 
«Iuoted  and  is  on  tbe  side  of  tbe  line  wltUn 
the  domain  of  tbe  dlent  The  logical  result 
of  the  position  contended  for  by  plalntUTs 
conned  would  be  that  no  court  could  make  a 
decree  witbout  tbe  consent  of  tbe  counsel  on 
both  sides. 

[4]  It  may  be,  Indeed,  that  tbe  court 
technically  erred  In  ingrafting  upon  the  deed 
tbe  condlttons  of  the  trust  which  had  been 
agreed  upon  between  the  parties  by  parol,  tbr 
It  was  within  the  scope  of  the  pleadings  and 
evidence  to  have  dismissed  tbe  complaint 
But  the  error,  if  any,  is  favorable  to  the 
plaintiff,  and  binds  tbe  other  party  because 
he  has  not  appealed.  The  decree  substantial- 
ly declares  the  rights  of  tbe  parties  as  tbe 
plaintiff  has  always  contended  that  tSey 
should  be,  and  to  which  the  defendant  bAs 
always  consrated,  so  far  as  the  testimony 
shows.  In  good  conscience  the  decree  amonnts 
to  further  assurances  and  declarations  of 
the  terms  of  tbe  trust  which  was  In  fact  re- 
posed by  tbe  mother  in  tax  son.  Tbne  Is  do 
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evUtenoe  tbat  tie  bae  ever  attempted  to  re- 
pudiate tUs  trost,  however  InarUflciaUy  de- 
clared by  the  mere  words  of  the  parties.  It 
would  be  sacrlfldng  substance  to  form  for  ns 
to  decUne  to  uphold  the  decree  of  the  court 
The  Judge  who  heard  the  testimony,  saw  the 
partleB,  and  fh^  manner  upon  the  stand  Is 
better  qualified  to  judge  of  the  ultimate 
facts  of  the  case  than  we  who  are  confined 
to  a  mere  perusal  of  papers. 

^nie  decree  of  tba  court  below  Is  affirmed, 
and  the  cause  remanded  for  such  further  pro- 
ceedings OS  may  be  necessary  In  dodng  up 
the  transacUfni  of  leasing,  and  other  mat- 
ters ccmnected  with  the  salt,  the  details  of 
which  can  be  better  left  to  the  supervision 
of  the  drctdt  court 

McBKIDl^  a  J.,  and  MOOBO  and  BAM- 
SSy,  J  J.,  concur. 


OHABfBEB^  T.  EVERDINO  ft  FABBBLL 
CO.  9t  aL 

{Supreme  Court  of  Oregon.    Dec.  10,  1918.) 

1.  APPSAL  A2ID  Ebbob  (6  301*)— Pbocebdinqs 
TO  Tbansfkb  Caubv— UnoGBTAEina. 

Under  L.  O.  L.  S  660,  aabds.  2-4,  requiring 
an  undertaking  on  appeal,  and,  on  exception,  the 
justification  of  suretlea,  and  providing  uiat  when 
a  party  in  good  faitb  gives  notice  of  appeal  and 
thereafter  omltB,  through  mlBtake,  to  do  any 
other  act  (including  the  filing  of  an  undertaking, 
the  court  may  [>ermit  performance  on  such  terms 
as  ma?  be  just,  the  trial  court  nuiy,  with  or 
without  bearing,  permit  appellant  to  aubstitute 
a  new  undertaking  when  the  sureties  on  the 
oriKinal,  after  exception,  fail  to  justify,  provid- 
ed no  bad  failh  can  be  cbaiged  against  appel- 
lant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2077-2084,  2067-3088;  Dee. 
Dig.  S  301.*] 

2.  Appeal  and  Ebbob  (I  891*}— Pbooebdznos 

TO  TBANSnm  GAtrnE— UNOEBTAKXNe. 

Permitting  an  appellant  to  substitute  a 
new  btnid  when  the  sureties  on  the  Miginal  bond 
fail  to  juBtlfr  does  not  Infringe  respondent's 
right  to  except  to  tbe  sufficiency  at  the  new 

bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  2077-20S4,  2087-2088 ;  Dec 
I>ig.  I  391.*] 

Department  2.  AK>eal  from  Circalt  Court 
ICultnomah  County ;  George  N.  Davis,  Judge. 

Action  by  Oeorge  Chambers  against  Che 
Brerdlng  &  Farrell  Company  and  others. 
From  a  judgmoit  for  defendants,  plaintift 
appeals.  Motion  to  dismiss  appeal  disal- 
lowed. 

Arthur  I.  Moulton,  of  Portland,  for  ap- 
pellant C.  A.  Bell  and  C.  W.  Fulton,  both 
<hC  Portland,  for  respondents. 

McNABT,  J.  This  is  a  moUon  to  dismiss 
an  appeal  for  alleged  nonconformity  with 
certain  rules  of  practice  and  statutory  re- 
quirements in  respect  to  the  filing  of  an  nu- 
dertaking.  On  July  8. 1918.  appellant  served 
upon  respondents  an  undertaking  on  appeal. 


Four  days  later,  respondents  filed  exceptions 
to  the  sufficiency  of  the  sureties  on  the  un- 
dertaking. On  the  same  day,  the  court  made 
an  order  setting  July  20tb  as  the  time  in 
which  the  sureties  should  appear  and  justify. 
On  the  18th  day  of  the  month,  appelant  filed 
with  the  clerk  and  served  upon  respondents 
a  motion  for  an  order  permitting  substitution 
of  a  new  undertaking  with  the  American 
Surely  Company  as  surety,  together  with  a 
copy  of  the  undertaking.  Supporting  the 
motion  was  an  affidavit  of  appellant  to  the 
effect  that  the  sureties  on  the  original  under- 
taking were  residents  of  an  adjoining  coun- 
ty engaged  In  the  duties  of  their  employment 
and  for  that  reason  refused  to  appear  be- 
fore the  court  and  submit  to  an  examination 
touching  their  qualifications  as  sureties; 
that  great  diligence  had  been  exercised  to 
procure  the  attendance  of  tbe  sureties ;  and 
that  no  means  were  available  to  coerce  the 
sureties  to  present  themselves  tot  ezamlna- 
tlon.  Tbe  day  following,  the  court  upon  an 
ex  parte  hearing  entered  an  order  permitting 
appellant  to  file  the  substitute  undertaking. 

[1]  BespondentB*  counsel  urge  with  amdh 
zest  that  appellant  baa  qnlte  disregarded  the 
provisions  of  subdivisions  2  and  8  of  section 
560.  L.  O.  L.: 

"Within  ten  days  from  the  giving  of  no- 
tice or  service  of  notice  of  the  appeal,  the 
appjdlant  shall  cause  to  be  served  on  the 
adverse  party  or  his  attorney  an  undertak- 
ing as  hereinafter  provided,  and  within  said 
ten  days  shall  file  the  original  of  said  under- 
taking, with  proof  of  service  indorsed  there- 
on, with  said  clerk.  Within  five  days  after 
service  of  said  undertaking,  the  adverse  par- 
^  or  his  attorney  shall  except  to  the  snffl- 
dency  of  the  snretles  in  the  undertaking,  or 
he  shall  be  deemed  to  have  waived  1^  right 
tbsxeto. 

"The  qualifications  of  sureties  In  tlie  un- 
dertaking on  app^  Shall  be  the  same  as 
in  bail  on  arrest  and,  tt  exc^jited  to,  th^ 
shall  justify  in  like  manner." 

Coimsel  for  appellant  suggest  a  oonsldera- 
Uon  of  aubdlvislcm  4  of  section  6S0,  L.  O.  L.: 

*  *  *  When  a  i»arty  in  good  fitlth  gives 
due  notice  as  hereinabove  provided  of  an 
appeal  from  a  judgment  order,  or  decree, 
and  thereafter  omits,  through  mistake,  to 
do  any  pther  act  (Including  the  filing  of  an 
undertaking  as  provided  in  this  section)  nec- 
essary to  perfect  the  appeal  or  to  stay  pro- 
ceedings, the  conrt  or  judge  thereof,  or  the 
appellate  court  may  permit  an  amendment 
or  performance  of  such  act  on  such  terms 
as  may  be  just"  Giving  equal  effect  to  the 
three  subdivisions  compels  us  to  announce 
the  rule  that  upon  a  proper  showing,  tlie 
trial  court  may,  with  or  without  a  bearing 
from  either  si^  permit  a  party  appellant 
to  substltato  a  new  undertaking  when  the 
original  Is  rendered  niu;atory  by  the  failure 
or  refusal  of  the  sureties  to  justify,  after 
exception  by  respondent,  provided  no  bad 
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faith  or  mlsconducft  can  be  charged  against 
appellant  This  liberal  doctrine  is  entrench- 
ed In  the  Jurisprudence  ot  this  state  by 
force  of  Matlock  v.  Wheeler,  29  Or.  S4,  40 
Pac.  6,  43  Pac  867;  Newberg  Orchard  As- 
sociation T.  Osbom,  39  Or.  370,  6S  Pac.  81. 

[2]  The  enforcement  of  this  legal  precept 
does  not  infrloge  apon  the  right  of  a  re- 
spondent to  except  to  the  sufficiency  of  a 
subsequent  undertaking,  as  that  is  a  stat- 
utory right  that  cannot  be  abridged  or  with- 
held and  is  open  to  respondent  any  time  with- 
in five  days  after  the  service  of  the  substi- 
tute undertaking.  In  the  case  under  consld- 
eratloD,  the  circuit  court  did  not  attempt  to 
curtail  respondents*  right  to  except  to  the 
sufficiency  of  the  new  undertaking,  but  did 
make  simply  an  order  granting  appellant  per- 
mission to  file  a  new  bond  on  account  of  the 
circumstances  detailed  in  appellant's  affida- 
vit In  the  case  of  Slmison  v.  Simlson,  9 
Or.  335,  which  counsel  for  reqrandents  dte, 
this  court  held  that  a  party  appellant  did 
not  possess  an  Inherent  right  to  file  a  new 
undertaking  in  the  absence  of  an  order  of 
the  circuit  court  permitting  the  same.  The 
rule  there  enunciated  in  no  way  runs  count- 
er to  the  law  of  this  case,  as  appellant  here- 
in obtained  the  order  from  the  court,  the 
lack  of  which  was  the  pitfall  in  the  Simlson 
Case.  Respond^its  failed  to  attack  the  suf- 
ficiency of  the  substitute  undertaking,  nor 
were  they  deprived  of  an  opportunity  there- 
of, and  for  that  reason  cannot  now  be  beard 
to  question  the  regularly  of  this  appeal 
merely  because  appellant  obtained  an  order 
of  the  lower  court  granting  permission  to 
file  the  second  undertaking,  without  a  hear- 
ing being  offered  counsel  for  respondents. 

Motion  to  dismiss  Is  disallowed. 

McBRIDE.  C.  jr.,  and  BBAN  and  OAEIN, 
JJ_  concor. 


SGHANBN-BLAIB  GO.  T.  SOUTHEBN 
PAC.  CO. 

(Supreme  Court  of  Oregon.  Dec.  9,  1913.) 
L  CaBBIEBS  (t  t^')— EXISTEHCK  Or  BBUkTIOH 

— Eetbct  ov  Contract. 

A  carrier  cannot,  by  contract  avoid  the 
performance  of  its  duties  as  such,  if  ttht  serv- 
ice in  question  li  one  required  of  It  as  a  com- 
mon carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  195-206% ;  Dec.  Dig.  S  62.*] 

2.  Bailboads  (I  218*)— Cabbiage  or  Goona— 
Stoppinq  Placbs. 

A  carrier  cannot  be  required,  in  the  ab- 
sence of  statute,  Co  stop  trains  to  unload  freight 
or  passengers  at  places  other  than  such  as  it 
may  choose  and  hold  out  as  regular  stopping 
places. 

TEd.  Note.— For  other  cases,  see.  BaUroads, 
Cent.  Dig.  I  715 ;  Dec.  Dig.  i  218.*] 
8.  Baiuoadb  (S  58*)— Cabbiaob  or  Goods— 

Stopping  Places. 

Though  L.  O.  L.  8  6S97,  requires  a  railroad 
to  provide  and  maintain  adequate  passenger 


and  freight  depots,  the  Legislature  has  not 
determined  where  a  common  carrier  most  es- 
tablish stations,  aectioQ  6888  providing  tliat  the 
schedule  of  rates  sliall  plainly  state  the  places 
between  which  passengers  and  property  will  be 
carried,  thus  leaving  it  optional  with  tht  etr- 
rier  to  detetmlse  Its  stations. 

[Ed.  Note.— For  other  cases,  see  Raiboadi, 
Cent  Dig.  U  180,  ISl.  13S,  18B,  186;  D^e. 
Dig.  i  6&*] 

4.  Cabbusbs  (|  12«)— Schbdules— "PoillT"— 

"DiBECTLT  XmBBMEDIATB  FoiflT." 

A.  provision  in  a  cazrler^s  schedtde  of 
rates,  under  the  heading,  "Intermediate  Aa- 
plication,"  tbat  the  rates  will  apply  to  greedy 
intermediate  points  does  not  mean  tluit  the 
rates  apply  to  localities  between  stations;  the 
word  "points"  referring  to  stations,  and  "di- 
rectly intermediate  pomts"  to  parts  of  the 
scbedale  in  wliicb  only  a  part  of  the  Btation> 
are  named. 

[Ed.  Note.— For  other  cases,  see  Carrieis, 
Cent.  Dig.  li  7-11,  16-20-;   Dec.  Dig.  i  12.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6419,  6420.] 

6.  Cabbiebs  (I  20*)— Bbgdution— Batss. 
A  carrier,  liaring  no  siding  or  Btopviag 

Elace  at  a  point  where  a  patron  desired  to 
ave  stone  hauled  for  a  building  in  the  costse 
of  erection,  was  entitled  to  demand  extra  con- 
pensation  before  andertabing  the  service,  and 
18  Dot  subject  to  a  penalty  though  the  nte 
charged  is  greater  than  tliat  fixed  in  Its  sched- 
ule for  the  station  next  beyond  tlie  point  of 
delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  33-49,  133,  927 ;  Dec  Dig.  1  20.»] 

Department  No.  2.  Appeal  from  Gtrcnlt 
Court,  Multnomah  County;  Bobert  O.  Mor 
row,  Jndg& 

Action  by  the  Schanen-BIair  Company 
against  the  Southern  Pacific  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  dliectkms  to 
snstaln  a  motion  for  ntmnilt. 

This  Is  an  action  to  recover  ^ffLTL,  alleged 
to  be  an  excessive  freight  charge,  togetfaw 
with  treble  the  amount  thereof  as  damages, 
under  section  6084.  L.  O.  L.  It  appears  that 
plaintiff  was  erecting  ttie  county  courthouse 
boilding  on  Fotirth  street,  between  aalmtm 
and  Malh  streets,  In  the  dtr  of  Portlaad. 
and  had  transported  by  the  d^endanfa  cars 
from  Its  Park  Street  Station  to  said  buUdbig 
946.4  tons  of  ston^  or  86  car  loads,  finr  wbiA 
detaidant  charged  and  was  paid  by  plaintiff 
GO  cents  per  ton,  amounting  In  the  aggregate 
to  9478.20.  which  It  is  alleged  ms  804.71  in 
excess  of  0ie  rate  therefor,  at  the  published 
tarUE  governing  dtargsa  for  tmnqmrtatloE 
to  the  next  nearest  atatUm  flxed  the  rate  at 
40  cents  per  tim.  Defendant  by  its  amud- 
ed  answer,  after  certain  denlala  alleges  ttiat 
the  defendant,  at  the  times  mentioned,  was 
operating  a  line  of  railroad  from  Park  Street 
Station,  running  thence  southerly  along 
Fourth  street  to  the  south  boundary  of  tbe 
city,  and  elsewhwe;  tbat  its  Orst  station 
south  of  Park  Street  Station  Is  known  as 
South  Portland  Station,  and  that  defendaot 
did  not  maintain,  nor  have,  a  station  between 
said  Park  Street  StaUon  and  South  Portland 
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Station ;  that  it  was  not,  as  a  common  car- 
rier, required  to  receive  or  deliver  freight 
at   any  point  between  Salmon  and  Main 
streets  in  said  city;  that  It  did  not  then 
have  any  tariff  rates  In  effect,  and  was  not 
reqiiired  to  publish  or  put  into  effect  any 
rate  to  said  building  on  Fourth  street,  be- 
tween Salmon  and  Main  streets.  Subdivision 
2  of  the  answer,  among  other  things  alleges: 
"That  during  the  period  of  time  mentioned  in 
plaintiff's  complaint,  plaintiff  was  and  had 
been  engaged  In  the  construction  of  that  cer- 
tain boildlng  located  on  Fourth  street  be- 
tween Salmon  and  Main  streets,  in  the  city 
of  Portland,  connty  of  Multnomah,  state  of 
Oregon,  and  that  said  building  was  being 
constructed  for  and  on  account  of  the  county 
of  Mnltnomah,  under  the  supervision  and 
direction  of  the  county  Judge  and  county 
commissioners  of  said  county.    That  at  or 
about  the  time  mentioned  in  said  complaint, 
tails  plaintiff  needed  various  amounts  of 
stone  material  to  be  nsed  in  the  construction 
of  said  building,  and  that  at  or  about  the 
time  mentioned  in  said  complaint  the  afore- 
said county  officials,  together  with  this  plain- 
tiff, requested  defendant  to  transport  the 
stone  mentioned  in  said  complaint,  from  its 
Park   Street  Station  in  said  clly,  along 
Fourth  street  up  to  said  building.   That  at 
the  times  mentioned  in  plaintlfTs  complaint, 
and  for  some  time  prior  thereto,  this  de- 
fendant did  not  have,  nor  has  it  since  had, 
any  station  or  facilities,  at  said  Salmon  and 
Main  streets,  to  unload  and  deliver  stone  or 
other  freight,  and  that  at  all  the  times  men- 
tioned in  said  complaint,  and  for  some  time 
prior  thereto,  said  county  officials  and  said 
plaintiff  were  fully  aware  of  the  fact,  and 
knew  that  the  defendant  did  not  maintain 
any  station  between  said  Salmon  and  said 
Main  streets,  on  said  Fourth  street,  and  did 
not  receive  and  discharge  freight  at  said 
point,  and  did  not  perform  any  services  as  a 
common  carrier  from  said  Park  Street  Sta- 
tion to  said  place,  and  was  not  required  so 
to  do,  and  then  and  there  well  knew  and  un- 
derstood that  the  delivery  of  the  stone  men- 
tioned in  plaintlfTs  complaint,  or  any  other 
article  of  freight,  if  undertaken  by  the  de- 
fendant, would  t>e  undertaken  as  a  private 
carrier,  and  would  necessitate  and  require 
that  the  defendant  should  perform  a  special 
switching  service  between  said  Park  Street 
Station  and  said  point  on  Fourth  street  be- 
tween Salmon  and  Main  streets,  and  would 
require  this  defendant  to  place  In  said  serv- 
ice extra  men  to  handle  the  same.  That 
thereupon  and  thereafter,  pursuant  to  said 
request,  the  plaintiff  and  the  defendant  made 
and  entered  into  an  agreement  for  the  ac- 
commodation of  the  plaintiff,  whereby  the 
defendant  agreed  to  transport,  during  the 
nighttime,  said  stone  from  said  Park  Street 
Station  to  said  courthouse  building  on  said 
Fourth  street,  between  said  Salmon  and  Main 
streets.  In  said  dty,  at  the  rate  of  60  cents 
p&t  ton  for  all  the  stone  so  to  b«  transported 


and  carried,  as  aforesaid,  and  that  the  plain- 
tiff then  and  there  undertook  and  agreed  to 
pay  said  charge  to  the  defendant,  and  that 
pursuant  thereto  the  defendant  thereafter 
so  carried  and  transported  said  atone  and 
materials.  •  *  *  That  the  aforesaid 
service  in  so  transporting  and  delivering  said 
stone  was  at  said  time,  ever  since  has  been, 
and  now  is,  a  special  switching  service, 
agreed  to  be  performed  by  the  defendant  for 
the  plaintiff,  as  a  private  carrier.  •  •  *  " 
A  demurrer  to  the  new  matter  of  the  answer 
was  sustained.  It  was  conceded  at  the  hear- 
ing in  this  court  that  the  defendant  did  not 
have  nor  maintain  a  station  at  or  near  the 
said  courthouse,  or  at  any  place  between 
Park  Street  Station  and  South  Portland  Sta- 
tion ;  and  the  court  Instructed  the  Jury  that 
the  county  courthouse  was  a  "directly  inter- 
mediate point"  between  Park  Street  Station 
and  South  Portland  Station  within  the  mean- 
ing of  the  schedule  of  the  tariff  freight  rates 
of  the  defendant,  and  that  the  freight  rate 
for  stone  to  South  Portland  Station  was  con- 
trolling on  stone  shipped  to  the  courthouse. 
Defendant  offered  proof  at  the  trial  to  es- 
tablish the  facts  alleged  In  the  new  matter 
of  the  answer,  which  was  excluded  by  the 
court,  and  the  jury  was  instructed  to  disre- 
gard it.  A  verdict  was  rendered  for  plain- 
tiff in  the  sum  of  $94.71,  and  the  court  gave 
judgment  thereon  in  the  sum  of  $284.13,  to 
include  treble  damages  as  provided  by  sec- 
tion 6934,  supra.   The  defendant  appeals. 

Wm.  D.  Fenton.  of  Portland  (Ben  C.  Dey 
and  Kenneth  L.  Fenton,  both  of  Portland,  on 
the  brief),  for  appellant  L.  O.  Mackay,  of 
Portland,  for  respondent. 

EAKIN.  J.  (after  stating  the  facts  as 
above).  [1]  The  contention  of  the  defend- 
ant Is  that  in  the  service  rendered  to  plain- 
tiff it  was  not  acting  as  a  common  carrier ; 
that  the  service  rendered  was  not  one  requir- 
ed of  It  as  a  common  carrier,  but  was  prop- 
erly the  subject  of  contract.  It  is  admitted 
that  the  service  was  rendered  under  a  con- 
tract with  plaintiff;  but  plaintiff  contends 
that  defendant  cannot,  by  contract,  avoid  the 
performance  of  its  duties  as  a  common  car- 
rier, which  is  true  If  the  service  was  one  re- 
quired of  it  as  a  common  carrier. 

[2]  That  raises  the  question  whether  a 
common  carrier  can  be  required  to  stop 
trains  to  unload  ftelght  or  passengers  at 
places  other  than  such  as  it  may  choose  and 
hold  out  as  stopping  places.  This  was  the 
only  question  involved  in  Northern  Pacific- 
Railroad  Company  v.  Dustln.  142  U.  S.  492. 
12  Sup.  Ct  283,  35  L.  Ed.  1092,  a  case  where 
the  railroad  company  laid  out  a  town  called 
North  Yakima  on  its  own  ground,  a  little 
north  of  Yakima  City,  the  county  seat  of  the 
county  in  which  it  is  situated,  in  the  state 
of  Washington.  It  is  held  by  that  case  that 
mandamus  >vlll  not  lie  to  compel  a  railroad 
company  to  build  a  station  or  to  maintain  a 
stopping  place^  unless  there  la  a  spedflc  stat- 
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Qtory  dnty  to  do  so,  and  t  breach  of  tibat 
duty.  "To  hold  that  the  directors  of  this 
corporation.  In  determining  the  number, 
place,  and  size  of  its  stations,  *  •  •  can 
be  controlled  by  the  courts  by  writ  of  man- 
damns,  would  be  inconsistent  with  many 
dedsions  of  high  authori^.  •  •  •  Each 
company  in  the  state  has  the  1^1  right  to 
locate  Its  own  stations,  and,  so  tar  as  statu- 
tory regulations  are  concerned,  is  not  re- 
quired to  use  any  other."  And  this  prin- 
ciple is  conceded  by  a  dissenting  opinion  In 
that  case,  where  It  Is  said:  "The  question  is 
not  whether  a  railroad  company  can  he-com- 
pelled to  build  a  depot  and  stop  Its  trains 
at  any  place  where  are  gathered  two  or 
three  houses  or  families."  But  the  dissent 
Is  based  upon  the  ground  that  for  private 
Interests-  the  company  built  up  a  new  town 
at  the  expense  of  the  old,  and  for  this  sub- 
servience of  its  public  duty  to  its  private  In- 
terest the  court  may  give  redress.  See,  to 
the  same  effect,  Atchison,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commission  (Com.  C.)  188 
Fed.  229,  Id.,  200  U.  S.  636,  26  Sup.  Ct  330, 
50  U  Ed.  685.  In  Hutchinson  on  Common 
Carriers,  K  48,  ez,  it  is  stated  tliat  to  con- 
stitute one  a  common  carrier  In  a  particular 
case  "the  party  must  be  under  such  a  l^;al 
obligation  to  carry  that  an  action  will  lie 
against  him  for  refusal  without  sofflcient 
excuse."  And  in  Elliott  on  Railroads,  f  1396, 
provides:  "While  a  railroad  company  can- 
not, by  contract  or  otherwise,  change  the  na- 
tnie  of  its  public  duties  or  obllgationa,  It 
may,  where  It  Is  not  under  a  duty  or  ob- 
lation to  the  public,  contract  to  perform 
services  In  the  character  of  a  private  car- 
rier of  goods  or  passengers.  In  oth^f  words, 
where  there  is  a  right  to  refuse  to  perform 
the  services  requested,  there  Is  a  right  to 
contract  for  their  performance  In  a  different 
capacity  from  that  which  rests  upon  a  rail- 
road company  as  a  public  or  common  car- 
rier." This  Is  also  held  in  Santa  F6  By.  Co. 
V.  Grant  Bros.,  228  U.  8. 177,  33  Sup.  Ct  474, 
57  L.  Ed.  787,  In  which  the  case  of  Santa 
Fe,  etc.,  Ry.  Co.  v.  Qrant  Bros.  Co.^  13  Ariz. 
186,  108  Pae  467,  is  reversed  on  another 
point  In  the  former  case,  in  speaking  of  the 
rule  that  a  common  carrier  is  not  permitted 
to  drop  its  character  and  fix  its  liability  by 
contract,  Mr.  Justice  Hughes  says:  "Bfani- 
festly,  this  rule  has  no  application  when  a 
railroad  company  is  actii^  outside  the  per- 
formance of  its  duty  as  a  common  carrier. 
In  such  case,  It  Is  dealing  with  matters  In- 
volving ordinary  considerations  of  contractoal 
relation ;  those  who  choose  to  enter  Into  en- 
gagements with  it  are  not  at  a  disadvantage; 
and  its  sCLpulatliniB,  even  against  Sablllty 
for  its  own  neglect,  are  not  repugnant  to  the 
requirements  of  its  public  aervlce.  The  mle 
extends  no  further  than  the  reastm  for  It 
It  Is  apparent  that  there  may  he  special  m- 
gaganents  are  not  embraced  wlUdn  its 
duty  as  a  common  carrier,  altiiough  their 
performance  may  Inddentallj  involve  the  ac- 


tual transportation  of  persons  and  thhigi, 
whose  carriage  in  other  circumstances  ndght 
be  within  Its  public  obligation."  Uvetpool 
Steam  Co.  v.  Phenix  Ins.  Co.,  120  U.  S.  397, 
440,  9  Sup.  Ct  469,  32  L.  Ed.  788.  And  where 
the  railroad  company  is  sued  in  the  capad^ 
of  a  common  carrier,  the  plaintiff  will  fall 
if  the  evidence  shows  that  the  undertaking 
to  carry  was  as  a  private  carrier.  Chicago, 
etc,  R.  Co.  T.  Wallace,  66  Fed.  606,  14  C.  a 
A.  257,  30  L.  R.  A.  161.  The  reasoning  of 
the  rule  stated  In  liverpool  Steam  Go.  v. 
Phenix  Ins.  Co.,  supra,  as  to  carrying  some 
commodities  which  It  Is  not  Its  bustaess  to 
carry,  Is  Just  as  applicable  to  delivery  of 
freight  at  a  place  at  which  it  is  not  its  bosl- 
ness  to  deliver. 

[}]  The  Legislature  of  this  state  has  not 
determined  where  a  common  carrier  most 
establish  stations.  By  section  6897,  L.  0. 
the  company  is  required  to  provide  and  malD* 
tain  adequate  passenger  and  freight  depots. 
Thus  if  the  services  given  by  the  company's 
depots  are  not  adequate  for  the  aoconunodi' 
tlon  of  the  public,  the  commission  may  re- 
quire that  a  new  depot  be  established  at  a 
place  where  such  necessity  requires;  but  by 
section  6888,  L.  O.  L.,  the  schedule  of  rates 
provided  for  "shall  plainly  state  the  places 
upon  its  line  •  *  ♦  between  which  pas- 
sengers and  property  will  Be  carried"— leav- 
ing it  optional  with  defendant  to  determloe 
its  stations.  This  is  the  extent  of  the  dnty 
In  that  regard  until  changed  by  law.  Unless 
a  station  is  required  by  tbe  Railroad  Com- 
mtsdon  at  a  place  where  uone  is  named  in 
the  tariff  schedule,  the  company  Is  under  no 
obligation  to  discharge  freight  at  a  point 
between  the  stations  designated  in  the  adied- 
ule. 

[4]  The  only  other  question  necessary  for 
consideration  Is  whetlier  the  rate  schedule  of 
the  defendant  company  requires  defendant 
to  discharge  freight  at  locaUtles  not  menHon- 
ed  in  the  schedule,  or  whether  the  railroad 
may,  as  a  private  carrier,  contract  for  the 
delivery  of  freight  between  stations  without 
violating  the  statute  or  rate  schedule.  Plain- 
tiff's counsel,  as  well  as  the  court,  rested  the 
case  on  the  construction  of  the  language: 
"Rates  named  herein  •  ♦  •  will  apply  to 
directly  intermediate  points,"  contained  la 
"(b)  intermediate  application,"  under  the  goi- 
eral  heading,  "Application  of  Bates,"  on  page 
13  of  the  schedule,  as  meaning  that  the  rates 
shall  apply  to  all  localities  between  stations. 
We  think  that  language  will  not  bear  snch 
construction.  In  the  first  place  Uie  achedule 
waa  prepared  by  the  railroad  company  as  a 
compliance  with  the  statute  and  was  not 
pr^mred  by  the  Xeglslature  w  the  BaUroad 
Commisdon,  and  the  defendant  would  not 
include  anything  in  It  that  would  appear  as 
a  consent  to  recdve  frdght  for  dellverr  any- 
where except  at  Its  deetgpated  stattons;  sec- 
ondly, the  station  index  in  the  firei^t  sdied- 
nle  bears  the  heading:  'Tolnts  on  Soothern 
Pacific  Go.  (Oregon  lines)  (except  u  shown) 
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isma  wUdi  ntes  apply"— followed  by  the 
Minfw  and  Index  numbera  of  the  stations. 
Ttaua  the  Bcliedale-  ref^  to  the  statloiis  as 
polnta  on  the  load,  and  tbeiefore  the  words 
"xxdntft**  In  "(b)  intermediate  application" 
most  be  understood  to  relter  to  the  stations ; 
and  the  term  "directly  intermediate  points" 
abore  quoted,  as  explained  by  J.  H.  Mnlchay, 
the  aasSstant  general  frdght  agent  of  the 
defendant,  has  reference  to  the  q^edal  com- 
modity rates  contained  in  section  2  of  the 
schedule,  beginning  at  page  24  and  covering 
about  7  pages,  and  possibly  to  some  other 
rates  In  which  cmly  certain  points  or  sta- 
tions are  named;  there  being  many  inter- 
mediate stations  to  which  the  rate  to  the 
point  named  wlU  apply.  The  drcnmstances 
of  this  case  show  the  reasonableness  of  the 
contention  that  defendant  rendered  the  aerr- 
ice  as  a  private  carrier. 

[I]  There  was  no  siding  at  the  county 
oourthouse  building,  and  therefore  the  cars 
containing  the  stone  blociked  the  main  trade 
during  the  unloading,  and  the  engine  and 
train  crew  were  required  to  remain  with  the 
loaded  cars  and  to  promptly  remove  them. 
The  defendant  had  the  rl^t  and  did  refuse 
to  deliver  the  stone  at  the  pcdnts  desired  by 
plalntlfC  until  Olb  contract  was  made  for  the 
payment  of  atia.  compensation.  It  ms  an 
unusual  and  eztraordimiry  service  not  con- 
templated by  the  statnte  nor  by  the  rate 
achedale,  and  was  not  a  violation  of  the  de- 
fendant's duties  as  a  common  carrier.  "So 
make  a  special  contract  for  the  delivery  of 
the  ston^  it  included,  not  only  the  haul,  but 
the  extraordinary  and  unusual  service. 

The  court  erred  in  sustaining  the  demurrer 
to  the  amoided  answer,  and  also  in  denying 
the  motion  tor  a  Judgment  of  nonsuit 

The  Judgment  ia  reversed,  and  the  case  Is 
remanded  to  the  lower  court,  with  directions 
to  sustain  the  motion  for  a  nonsalL' 

UgBBIDB;  a  J.,  and  BSAM  and  McNABX, 
J  J-  concur. 


STATU  V.  NATLOB. 
(SajHTenw  Court  of  Orecou.    Dec.  16,  1813.) 

1.  IxwDiTKSs   (i   9*)  — SviDZHOs  — GoiocBirr 
Ann  CsmciBu. 

In  a  prosecution  for  lewd  and  lasdvioos 
cohabitation,  tht  admiBsion  of  evidence  that  the 
conduct  of  defendant  and  the  woman  with  wtiom 
he  associated  was  the  subject  of  commect  and 
criticism  in  the  eommnnlCj  was  error. 

[EkL  Note.— For  other  cases,  see  Lewdness, 
Gent.  Dig.  S  U;  Dec;  Dif.f9:^ 

2.  Lewdhkss  (S  1*)— Buoanra  or  OncNSB— 

SVXVAL  InTEBCOITBSE. 

Sexual  Intercourse  is  essential  to  complete 
the  crime  of  lewd  and  lasdvloas  cohabitation  be- 
tween a  man  and  woman  not  married  to  each 
other,  prohibited  by  L.  O.  L.  }  2075. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent.  Dig.  H  1-4;  Dec  Di«.  1 1.«] 


3.  INDICTUENT  AnO  IllTOBlCATIOIf  124*)— 

JoinoEB  or  Pabxhs— lawn  anu  Luoivious 

OOBABIEATIOH. 

The  parties  to  the  oSnut  of  lewd  sad  las- 
dvlons  cohabitation  may  be  indicted  separately. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  IMg.  ||  327-333;  Dec. 
Dig.  I  124.*] 

4.  Lbwdiisss         B*)  — ImnoTHBHT  — Sunr- 

OIXNOT. 

Under  L.  O.  L.  i  2075,  making  it  an  offense 
for  any  man  and  woman,  not  being  married  to 
each  other,  to  lewdly  or  lascirioualy  cohabit  or 
associate  together,  an  indictment  charging  that 
defendant,  not  being  married  with  a  named 
female  person,  did  lewdly  and  lascivioualy  co- 
habit with  her.  Is  snfflcient  as  against  the  objec- 
tion that  it  does  not  show  that  she  cohabited 
with  liim. 

[Ed.  Note. — For  other  cases,  see  liewdness. 
Cent.  Dig.  |S  7-12;  Dec.  Dig.  S  5.*] 

5.  LBWDHBSS  (I  !•)— "OOHABITATIOM-" 

"Cohabitatron,"^a«  used  in  L.  O.  L.  i  2075, 
prohibltlDg  lewd  and  lasdvions  cohabitation, 
means  a  Uviiig  together  in  the  same  manner  as 
husband  and  wife. 

[Bd.  Note.— For  other  case^  see  Lewdneai, 
Cent  Dig.  II  1-4 ;  Dec.  E^M 

For  other  definlttons,  see  Words  and  Phrases, 
ToL  2,  pp.  1243-1245T 

6.  Lewdness  ({  1*)— "Iawd  and  Lascivious 
Cohabitation." 

"Lewd  and  lasslTlona  ooliabitation"  means 
a  living  together  in  a  state  of  fornication  or 
adultery. 

[Ed.  Note. — For  other  cases,  see  Lewdness, 
Gent  Dig.  H  1-4;  Dee.  Dig.  1 1.* 

For  other  deflnitlmB,  see  Words  and  Pbrases, 
vol.  6,  p.  4109.] 

7.  liEWDnESS  (I  8*)— BUBOEH  OF  PBOOF— MAB- 
BIAOE  op  FaBTIES. 

In  a  prosecution  for  lewd  and  lasclviona  co- 
babltadon,  the  state  is  not  required  to  prove 
that  the  parties  to  the  offense  were  not  mar- 
ried. 

[Ed.  Note. — For  other  casee,  see  Lewdness, 
Cent  Dig.  1 18;  Dea  Dig.  S  6.^] 

&  Lewdness  (|  10*}  —  Bvidencb  ~  Weight 
Airn  SumciBNOT. 

In  a  prosecution  for  lewd  and  lascivious 
cohabitation,  evidence  held  to  sustain  a  convic- 
tion. 

[Bd.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  1 15;  De&  Dig.  1 10.*] 

D^ttment  No.  1.  Appeal  from  Gircult 
Court,  Washington  County;  J.  17.  Oanwbell, 
Judge. 

Bdward  L.  Naylar  was  convicted  of  lewd 
and  lasdvloni  odiahitatlon,  and  appeals.  Be- 
versed  and  remanded  for  new  triaL 

The  defendant  was  Indicted  for  the  crime 
of  lewd  and  lascivious  cohabitation.  The 
charging  part  of  the  indictment  is  as  follows: 
"That  the  said  defendant,  Bdward  L.  Naylor, 
on  the  20th  day  of  November.  A.  D.  1912,  in 
the  county  of  Washington,  state  of  Oregon, 
thai  and  there  being,  and  not  being  then  and 
there  Intermarried  with  one  Martha  Traver, 
a  female  person,  did  then  and  there  willfully 
and  unlawfully,  lewdly  and  lasciviously  co- 
haUt  and  associate  with  her,  the  said  Martha 
Traver,  contrary  to  the  statutes  in  such  cases 
made  and  provided  and  against  the  peace  and 
dignity  of  the  state  of  Oregon." 


•For  otter  cams  Me  same  topic  and  aecUon  NUMBER  is  D«c  Dig-  *  Am.  Dig.  Key-flo.  Series  ft  Rep'r  Indexes 
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Section  2075,  L.  O.  L.,  la  as  foUowa:  "II 
any  man  and  woman,  not  being  married  to 
each  other,  shall  lewdly  or  lasciviously  co- 
habit or  associate  together,  such  man  or 
woman,  upon  conviction  thereof,  shall  be  pun- 
ished by  Imprisonment  In  the  county  jail  not 
less  than  one  nor  more  than  six  months,  or 
by  fine  not  less  than  $50  nor  more  than  $300." 

There  was  no  demurrer  to  the  Indictment. 
The  trial  court  admitted,  over  the  objection 
of  plalntiir,  evidence  to  the  effect  that  the 
conduct  and  manner  of  living  of  the  defend- 
ant and  Martha  Traver  caused  comment  and 
criticism  In  the  community. 

The  defendant's  connsel  requested  the  fol- 
lowing instructions  whldi  were  glv^  strik- 
ing out  the  words  "and  of  course  Implies 
sexual  Intercourse."  The  defendant  excepted 
to  the  modification  of  the  instruction.  The 
court  gave  the  following  instruction  to  which 
defendant's  counsel  excepted: 

"A  'cohabitation,'  within  the  meaning  of 
the  statute  upon  which  this  indlctiuent  is 
based,  means  the  living  together  of  a  man 
and  woman  as  husband  and  wife;  the  living 
together  In  one  house;  a  boarding  or  tabling 
together  at  a  fixed  residence  or  abode,  fol- 
lowed by  the  conduct  which  naturally  arises 
between  man  and  wife  by  reason  of  the  mar- 
riage relation,  and  of  course  implies  sexual 
intercourse." 

"Cohabitation  does  not  necessarily  imply  ac- 
tual sexual  Intercourse.  So  tar  as  this  case  is 
concerned,  It  Is  such  conduct  upon  the  part  of 
the  Individuals  as  would  naturally  lead  peo- 
ple to  believe  that  they  were  having  sexual 
Intercourse;  that  is,  would  make  people  be- 
lieve that  they  were  living  together  as  man 
and  wife,  with  everything  that  the  marzlBge 
relation  implies." 

The  Jury  returned  a  verdict  of  guilty,  and 
from  a  judgment  on  that  verdict  the  defend- 
ant appeals. 

George  R.  Bagley,  of  HUlsboro  (Bagley  & 
Hare,  of  HlllBboro,  on  the  brief),  for  appel- 
lant. E.  B.  Tongue,  of  HlUsboro  (Thos.  H. 
Tongue,  Jr.,  of  HlUsboro.  on  the  brleO,  for 
the  State. 

McBBIDE,  C.  J.  (after  stating  the  facts  as 
above).  [1]  The  first  error  assigned  In  the 
appellant's  brief  was  the  admission  by  the 
court  of  evidence  tending  to  show  that  the 
conduct  of  defendant  and  Miss  Travers  was 
the  subject  of  comment  and  criticism  In  the 
community.  The  learned  district  attorney 
has  cited  to  us  no  case,  and  we  have  been 
unable  to  find  one,  which  holds  evidence  of 
this  character  to  be  admissible.  It  Is  plaus- 
ibly argued  that,  as  the  gist  of  the  offense 
Is  its  tendency  to  cause  scandal  and  corrupt 
public  morals,  the  fact  that  scandal  was  caus- 
ed may  be  proved  as  a  substantive  fact  in  the 
case.  This  would  be  a  dangerous  doctrine 
to  ingraft  upon  the  law.  The  question  Is 
not  whether  defendant's  conduct  was  com- 
mented upon  by  a  few  or  even  many  peo- 


ple, but  was  It  such  as  in  the  mind  of  a 
reasonable  man  would  tend  to  cause  scandal 
and  tend  to  Induce  the  belief  in  the  minds 
of  reasonable  people  that  the  relations  be- 
tween the  parties  were  meretricious.  Any 
other  rule  would  substitute  hearsay  and  the 
opinion  of  some  members  of  the  community 
for  that  testimony  as  to  the  facts  which  the 
law  always  requires..  The  authorities  sup- 
port this  view.  2  McClain,  Orim.  Law,  { 
1135;  Belcher  ft  Fox  v.  State,  27  Tenn.  (S 
Humph.)  63;  Buttram  v.  State*  44  Tenn.  (4 
Cold.)  171.  The  admission  of  this  testhnony 
was  error. 

[2]  We  are  of  the  opinion  that  the  mod- 
ification of  the  Instruction  requested  by  the 
defendant  was  error.  The  great  weight  of 
authority  is  to  the  effect  that  there  must  be 
evidence  of  sexual  Intercourse  betwe«i  the 
parties  in  order  to  complete  the  offense. 
Luster  t.  State.  23  FU.  339,  2  South.  690; 
State  v.  Marvin.  12  Iowa,  499;  Common- 
wealth V.  Calef,  10  Mass.  153;  Jones  t. 
Commonwealth,  80  Va.  IS;  Pruner  v.  Com- 
monwealth. 82  Va.  115;  State  v.  Miller,  42 
W.  Va.  215.  24  S.  B.  882;  PInson  v.  State, 
28  Fla.  735.  9  South.  706;  Searls  v.  People, 
13  IIL  597;  SuIUvan  v.  State,  32  Ark.  187: 
Lyerty  v.  State^  86  Ark.  89;  Einard  v.  State, 
57  Miss.  132. 

The  cases  cited  by  the  district  attorney  lo 
opposition  to  this  view  arise  under  different 
statutes  and  are  tiierefore  not  in  point 
Thus  in  the  case  of  Cannon  v.  TJ.  S.,  116  TJ.  S. 
67,  6  Sup.  Ct  278,  29  L.  Ed.  661,  the  statute 
provided  that  a  man  should  not  "cohabit 
with  more  than  one  woman" ;  the  object  of 
the  statute  being  to  prevent  polygamous 
households  In  the  territory  of  Utah.  The 
words  "lewd  and  lascivious"  found  In  onr 
statute  do  not  occur  In  that  act  It  was  suf- 
ficient that  a  man  should  dwell  and  abide 
with  more  than  one  woman,  and  what  was 
said  by  the  court  in  that  case  must  be  coosid- 
ered  with  reference  to  the  statute  there  dis- 
cussed. 

In  the  case  of  State  v.  Chandler,  06  Ind. 
591,  the  statute  made  it  criminal  for  persona 
not  married  to  each  other  to  cohabit  with 
eadi  other  In  a  state  of  adultery  or  fornica- 
tion. The  indictment  charged  that  the  per- 
sons named  "not  being  married  to  each  other 
did  then  and  there  unlawfully  live  and  co- 
habit together  as  man  and  wife."  The  ob- 
jection to  the  indictment  was  that  there  was 
no  allegation  that  the  defendants  cohabited 
together  in  a  state  of  adultery  and  fornica- 
tion and  that  therefore  the  indictment  ms 
not  within  the  statute.  The  court  held  that 
the  allegation  that  they  lived  and  cohabited 
together  as  man  and  wife  necessarily  includ- 
ed a  charge  that  they  cohabited  together  la 
a  state  of  fornication  or  adultery  and  that 
the  Indictment  was  sufficient.  In  Cox  t. 
State,  136  Ala.  94,  34  South.  168,  41  L.  R 
A.  760.  the  defendant  was  Indicted  upoo  a 
statute  similar  to  that  in  Gannon  v.  U.  S.. 
supra,  which  made  cohabitation  witii  a  8e^ 
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ond  wife  a  crime,  but  wUch  did  not  contain 
the  words  "lewd  and  lascivious."  The  hold- 
ing was  the  same  as  in  the  Cannon  Case 
and  upon  the  same  reasoning.  The  case  In 
re  WatBon,  19  B.  I.  342,  S3  AU.  873,  arose 
upon  a  similar  statute  to  the  ones  cited  in 
the  cases  of  Cannon  t.  U.  S.  and  Cox  t.  State, 
sapra,  and  therefore  has  no  application  to 
the  statute  of  this  state  now  under  consider- 
ation. The  same  may  be  said  of  Taylor  t. 
Stat6.  36  Ark.  84,  and  of  U.  S.  t.  Hlggerson, 
<C.  C.)  46  Fed.  750,  which  was  another  prose- 
cntlon  under  the  Edmund's  Act,  discussed 
In  Cannon  t.  State,  supra.  These  cases,  un- 
less closely  examined  with  reference  to  the 
particular  statutes  under  which  they  occur- 
red, are  liable  to  be  misleading  and,  no 
donbt,  in  the  hurry  incident  to  the  trial,  did 
mislead  the  learned  drcnit  judge  at  this  trial 
In  the  conrt  below. 

[3}  The  objection  that  the  Indictment  does 
not  state  facts  suf&dent  to  constitute  a  crime 
is  not  well  taken.  Wairlng  for  the  purposes 
of  this  trial  the  question  as  to  whether  the 
crime  Is  B  Joint  or  several  offense  and  that 
both  must  concur  in  the  act  and  in  the  intent 
in  order  to  consummate  it,  the  authorities 
are  clear  that  the  parties  may  be  Indicted 
separately.    McClaln,  Crlm.  Law,  |  1131. 

[4-t]  The  indictment  charges  that  the  de- 
fendant unlawfully,  lewdly,  and  lasciviously 
cohabltated  and  associated  with  Martha  Tra- 
ver  and  that  he  and  Martha  were  not  mar- 
ried. "Gohabltatton,"  as  used  in  the  stat- 
ute, means  a  living  together  in  the  same  man- 
ner as  husband  and  wife.  "Lewd  and  lai- 
cItIous  cofaaUtation*'  means  a  living  together 
in  a  state  of  fornication  or  adnlto^.  and, 
while  it  would  have  been  better  perhaps  to 
bave  ftdlowed  Qie  words  of  the  statute,  we 
tlflnk  the  language  used  is  sofBdent  wbete 
no  obJectlMi  to  the  form  of  the  indletinait 
was  raised  hj  demurrer  or  upon  ttie  triaL  It 
Is  dlfflcult  to  see  haw  defendant  ooald  eo* 
haMt  with  Martha  witbont  Martha  cohabit- 
ing witb  Wm.  Bnt  there  Is  good  ground  for 
holding,  and  there  Is  authority  to  the  effed^ 
that  In  a  statute  Uke  ours  a  Joint  immoral 
Intent  Is  not  necessary  tf  tibere  Is  a  JMnt  con- 
currence In  the  lOiyBlcal  acts  necessary  to 
constitute  It  State  t.  Cntaball,  109  N.  O. 
764.  14  S.  B.  107.  26  Am.  Bt  Bep.  690.  This 
qnestion,  however,  does  not  neoessarily  arise 
in  the  case  at  bar. 

[7]  It  is  also  urged  tbat  it  was  necessary 
for  the  state  to  prove  that  defendant  and 
Miss  Traver  were  not  married,  bnt  sncb  is 
not  the  law  in  cases  of  this  cbBrad:er.  Mc- 
Claln, Crlm.  Law,  |  1132 ;  State  t.  McDuffle, 
107  N.  C.  885, 12  S.  B.  83;  U.  S.  v.  HIggersen 
(0.  C.)  48  Fed.  761;  People  v.  Colton,  2  Utah, 
457. 

[t]  It  is  argued  that  there  is  not  sufllcient 
evidence  to  Justify  the  verdict,  but  In  our 
Judgment  it  was  sufficient  to  indicate  an  open 
meretridons  association  between  the  parties. 


and  to  have  nphpid  the  verdict  had  the  case 
been  in  other  respects  free  from  error.  When 
an  unmarried  man  and  girl  are  so  infatuated 
with  each  other's  society  that  they  are  will- 
ing to  defy  public  opinion  and  the  natural 
comment  th&t  would  arise  from  such  conduct 
and  live  for  a  year  and  a  half  alone  with 
each  other  In  a  small  house  of  three  rooms, 
eat  there,  sleep  there,  and  graerally  conduct 
themselves,  so  far  as  outside  appearances  go, 
as  husband  and  wife,  when  the  man  is  found 
in  bed  and  the  woman' in  the  same  room  in 
her  night  clothes,  with  her  corset  and  clothes 
hanging  on  a  chair  near  the  bed,  when  the 
girl  tags  around  and  camps  with  him  at 
state  fairs  and  is  constantly  in  his  sodety, 
th^  average  normal  man  who  knows  human 
nature  and  the  normal  strength  of  human 
passion  will  naturally  come  to  the  conclusion 
that  these  open  demonstrations  are  accom- 
panied by  secret  and  continuous  fornication 
unless  one  or  the  other  of  the  parties  Is  in- 
capable of  the  sexual  act  The  Jury  had  the 
parties  before  them  and  were  fully  able  to 
Judge  whether  they  were  physically  capa- 
ble of  following  the  natural  impulses  of  na- 
tures, so  callous  to  public  opinion  as  theirs 
seemed  to  be,  or  whether  the  man  was  a 
Saint  Anthony  and  the  woman  a  walking 
Iceberg  which  passion  was  Incapable  of  thaw- 
ing. There  need  not  be  direct  evidence  of 
sexual  intercourse  between  the  parties,  if 
drcumstances  satisfy  the  Jury  beyond  a  rea- 
sonable doubt  that  it  habitually  occurred. 
It  is  seldom  that  fornication,  which  is  a 
crime  of  secrecy,  can  be  proved  by  direct  evi- 
dence, and  if  the  state  can  satisfy  the  Jury 
beyond  a  reasonable  donbt  that  In  the  natu- 
ral and  normal  course  of  things  it  must  have 
occurred  in  this  Instance,  that  Is  all  that  is 
required. 

The  Judgment  la  reversed,  and  the  cause 
remanded,  wltti  dlrectltHU  to  grant  a  new 

trial. 

MOORE  and  BBMSBT,  JJ.,  concur.  BUB^ 
NETT,  J.,  concurs  In  the  result 


LEBANON  LinCBEB  00.  t.  LEONARD 
«t  aL 

(Supreme  Court  of  Oregon.  Dea  16,  1913.) 

L  Navioasu  Waters  (|  !•)— What  Coitsti- 

TUTB  —  Capacity   fob   Floatiro   Logs  — 

"Naviqabu." 

The  teat  whether  a  stream  la  "navigable" 
for  the  purpose  of  fioating  sawlogs  is  wuether 
it  is  infierendy  and  in  i^  nature  capable  ol 
being  nsed  for  the  purposes  of  commerce,  and 
it  is  snfficient  if  it  has  that  character  at  dif- 
ferent periods,  recurring  with  reasonable  cer- 
tainty, and  continning  long  enough  to  render  It 
beneficial  to  the  general  public;  but  It  Is  not 
sufficient  that  the  stream  can  tie  made  to  float 
logs  for  a  few  hours  during  a  freshet. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  88  5-16;   Dec.  Dig.  i  L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  4081-4083:   vol.  8,  p.  7728.] 
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2.  Natigabu  Watebs  (|  18*)  — Bights  of 
PtTBUo— Bights  or  Adjoining  Land. 
Where  the  bed  and  banks  of  a  stream  are 
owned  by  the  riparian  proprietorst  its  navisa- 
bUity  does  not  give  the  Davigator  a  right  of 
way  over  the  land,  as  that  can  be  acquired  only 
by  exercise  vi  the  power  of  eminent  domain. 

[Eld.  Note.— For  other  cases,  see  Navigable 
Waters,  Oent  Big.  fi  1.  54-fi8;  Dec.  i 

8.  Navigable  Waters  ({  1*)— What  Oonsxi- 

TUTB-^MoDOWBIJ^  CBBEK. 

McDowell  creek,  1^  to  S  feet  deep,  and 
20  to  80  feet  wide  in  Mrdinarv  freshet^  very 
tortnons,  and  claimed  to  be  floatable  8  or  4 
times  a  winter  during  freshets  lasting  from  1 
to  6  days,  but  not  recnrring  at  regular  periods, 
and  it  being  necessary  to  have  men  on  the 
banks  to  float  the  logs,  it  not  navigable  for  saw- 
logs. 

[Ed.  Note.— Fw  other  cases,  see  Navigable 
Waters,  Cent  Dig-  H  6-16 ;  Dec  Dig.  S  I-*] 

4.  Logs  and   Logging  rt  19*)  —  Use  of 
Steeams—Obhtbuction— Damages. 

Where  there  la  no  evidence  of  specific  dam- 
age from  the  floatii]«  of  logs  in  a  nonnavigable 
stream  across  defendant's  land  other  than  the 
taking  away  of  a  few  feet  or  inches  from  the 
bank  mach  of  the  way  across  the  place,  the 
court  will  allow  only  nominal  damages  in  the 
sum  of  $60,  and  enj<dn  the  plaLotiff  from  further 
pladng  logs  in  the  stream  for  floating. 

[Bd.  Note.— For  other  rasefc  see  Logs  and 
Logging,  Cent  Dig.  H  50-62;  Dea  Dig.Tl9.'] 

D^rtment  2.  Appeal  from  Gircnlt  Court, 
Linn  County ;.  Wdl  Galloway,  Judge. 

Suit  by  tbe  Lebanon  Lomber  Company 
against  Arabel  D.  Leonard  and  others  to  en- 
Join  plaintiff's  floating  aawlogs  down  Mc- 
Dowell Greek  to  the  Santtam  Blrer.  From  a 
decree  for  platntiH^  d^endants  appeal  Re- 
versed and  rendered. 

J.  K.  Weatherford,  of  Albany  (Weather- 
ford  ft  Weatherford,  of  Albany,  on  the  brief), 
for  appellants.  H.  H.  Hewitt,  of  Albany 
(Samnel  M.  Garland,  of  Lebanon,  and  Hewitt 
&  Sox,  of  AU)any,  on  the  brief),  for  respimd- 
ent 

BAEIN,  J.  [1]  The  only  qneatlon  Involved 
here  Is  whether  McDowell  creek  is  a  naviga- 
ble stream  for  the  purpose  of  floating  saw- 
logs.  The  question  of  what  constitutes  a 
stream  a  floatable  one  has  been  before  this 
court  frequently.  One  of  the  first  cases  in 
which  the  question  Is  thoroughly  considered 
is  Haines  v.  HaU,  17  Or.  165,  20  Pac.  831,  8 
L.  B.  A.  609,  in  which  it  Is  held:  "It  is 
enough  if  It  has  floatable  capacity  at  certain 
periods  [of  the  year],  recurring  with  regular- 
ity, and  continuing  a  sufficient  length  of  time 
to  make  it  useful  as  a  highway  for  floating 
logs.  •  *  •  But  a  stream  to  be  navigable 
In  this  sense  must  be  capable  of  such  float- 
age as  is  of  practical  utility  and  benefit  to 
tbe  public  as  a  highway  for  trade,  or,  as  has 
been  said,  to  float  the  products  of  the  mines, 
the  forests,  or  tbe  tillage  of  the  country 
through  which  it  flows  to  market' "  This 
definition  empba^zes  the  fact  that  the  use 
of  the  stream  must  be  practical  to  the  public,  i 
It  is  not  sufficient  If  one  man  or  corporation  I 


may  be  able  to  make  nse  of  It  The  land  un- 
der the  water  Is  private  property,  and  oaly 
the  right  to  use  the  water  as  a  means  of 
transportation  and  the  stream  as  a  highway 
for  that  purpose  is  involved  here.  The  right 
of  navigation  of  streams  unaffected  by  the 
tide  was  at  first  based  upon  the  theory  of 
prescription ;  but  that  theory  has  been  aban- 
doned  as  not  applicable  to  the  streams  In 
this  country.  Large  streams  are  considered 
nature's  highways  without  the  aid  of  legis- 
lation. This  Is  especially  recognized  as  true 
where  they  have  been  reserved  from  private 
ownership  by  the  national  government  or  by 
the  state.  In  tbe  admission  of  Oregon  as  a 
state  Congress  provided  that  all  navigable 
waters  therein  should  be  common  bighwayB 
and  forever  free  to  the  inhabitants  of  the 
state,  and  later  this  right  in  the  public  was 
recognized  by  tbe  courts  as  extending  to 
small  streams  the  beds  and  banks  of  vhldi 
are  claimed  by  riparian  owners.  Gould  on 
Water  Ooorses,  1 107,  In  discussing  this  mat- 
ter, says:  "Tbe  authorities  agree  that  the 
streams  which  In  their  natural  condition  are 
only  useful  for  rafting  purposes  during  the 
whole  or  a  part  of  each  year  are  highways 
for  that  purpose,  and  the  titie  of  the  ripari- 
an owners  to  the  beds  of  sudi  streams  Is  sub- 
ject to  this  right  of  passage."  And  at  sec- 
tion 109  it  la  said  that  to  be  floatable  tbe 
stream  mnst  be  capable  of  floatage,  as  the 
result  of  natural  Causes,  at  periods  ordinarily 
recurring  from  year  to  year  and  continnlng 
for  a  sufficient  length  of  time  in  each  year  to 
make  It  a  useful  highway.  The  mere  possi- 
bility of  occasional  use  during  a  brief  or  oc- 
casional freshet  does  not  give  it  a  public 
character;  but,  as  said  in  Kamm  v.  "Not- 
mand,  60  Or.  9,  01  Pac.  448,  U  L.  R  A.  (N. 
S.)  290,  126  Am.  St  Bep.  698,  streams  which 
aYe  not  of  snffldent  size  and  capadty  to  be 
profitably  so  used  are  wholly  and  absolute 
private.  The  true  test,  therefore,  to  be  ap- 
plied In  such  cases  Is  whether  a  stream  Is 
Inherentiy  and  in  its  nature  capable  of  bdng 
used  for  the  purposes  of  commerce,  for  the 
floating  of  vessels,  boats,  rafts,  or  logs.  It  is 
suffident  If  It  has  that  character  at  diffa«nt 
periods,  recurring  with  reasonable  certainty, 
and  continuing  for  a  sufficient  length  of  time 
to  make  it  commercially  profitable  and  bene- 
ficial to  the  general  public.  But  ev^  small 
creek  or  rivulet  in  which  logs  can  be  made 
to  fioat  for  a  few  hours  during  a  freshet  Is 
not  a  public  highway.  It  must  at  least  be 
navigable  or  fioatable  in  its  natural  state,  at 
ordinary  recurring  winter  freshets  long 
enough  to  make  it  useful  for  some  purposes 
of  trade  or  agriculture.  The  law  In  regard 
to  floating  sawlogs  Is  fully  reviewed  by  Mr. 
Chief  Justice  Bean  in  the  case  last  cited,  re- 
sulting in  the  conclusions  we  have  adopted 
above. 

Wbere  tbe  bed  and  banks  of  the  stream 
are  owned  by  the  riparian  proprietor,  the 
navigability  of  the  stream  does  not  give  to 
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the  navigator  a  right  of  way  on  the  land. 
That  can  be  acquired  only  by  the  exercise  of 
the  right  of  eminent  domain.  In  case  of  the 
navigation  of  such  a  stream,  the  navigator 
may  find  it  necessary  at  times  to  enter  npon 
the  land  of  a  riparian  owner  by  reason  of 
danger,  or  to  reclaim  stranded  property 
which  has  washed  ashore  without  the  fault 
of  the  owner,  but  he  must  pay  all  damages 
occasioned  thereby;  otherwise  he  Is  limited 
to  the  stream.  Gould  on  Waters,  8  99,  says: 
"The  right  of  navigation  ceases  •  •  •  at 
the  water's  edge.  •  ♦  ♦  The  public  have, 
therefore,  as  against  the  riparian  owners, 
and  as  Incident  to  the  right  of  navigation,  no 
common-law  right  to  use  the  land  adjoining 
a  river  above  high-water  mark.  •  •  • 
Those  who  travel  npon  the  banks  of  streams 
for  the  purpose  of  propellii^  their  logs  are 
liable  in  trespass  to  the  owner  of  the  banks." 
And  at  section  108  It  Is  said :  "If  the  stream 
Is  so  small  and  shallow  that  logs  cannot  be 
driven  in  them  without  traveling  upon  the 
banks,  it  is  not  open  to  the  public  for  pas- 
sage." 

[3]  In  view  of  the  law  as  thus  stated,  It  is 
clear  that  McDowell  creek  Is  not  navigable 
for  sawlogs.  It  Is  a  small  stream  having  a 
depth  of  1%  to  3  feet  during  ordinary  fresh- 
ets, is  20  to  30  feet  wide,  is  very  tortuous, 
having  8  or  10  very  abrupt  bends  In  Its 
course  across  defendants'  land,  which  is 
about  30  chains  wide.  It  Is  claimed  to  be 
floatable  for  probably  not  more  than  3  miles 
above  its  mouth,  and  flows  about  44  cubic  feet 
of  water  per  second.  Plaintiff's  principal  wit- 
ness says  that  the  freshets  last  from  1  to  6 
days.  Other  witnesses  say  from  1  to  2%  days. 
These  freshets  occur  3  or  4  times  during  a 
winter,  l}ut  not  at  regular  periods.  Twelve 
hours  of  warm  rain  will  bring  such  a  freshet 
Plaintiff  has  to  depend  on  his  men  In  the  log- 
ging camp  to  float  the  logs,  for  the  reason 
that  It  has  no  warning  of  the  flood  in  time 
to  send  men  from  the  mill.  If  the  stream 
were  otherwise  saffident  to  float  sawlogs,  the 
hlghwater  is  not  of  snffldent  r^ularlty  or 
duration  to  be  of  practical  public  utility.  As 
plaintiff  put  Its  logs  Into  the  stream  in  Jan- 
uary, no  other  person  could  have  had  access 
to  it  up  to  the  time  of  the  trial  in  May,  for 
the  reason  that  It  left  a  jam  of  logs  In  the 
creek  at  the  upper  side  of  defendants*  land 
and  on  the  banks  all  along  the  creek,  to  the 
number  of  about  SCO,  which  obstmcted  the 
creek.  The  rl^t  to  use  a  stream  fcnr  floaUng 
doeg  not  Include  the  nse  of  It  for  Btorage 
from  one  frcstaet  to  another  or  dnxlng  the 
summer  months.  Therefore  this  creek  cer- 
tainly is  not  of  pablle  atUitr  as  a  floating 
stream.  Plaintiff  also  claims  the  right  to 
bare  men  upon  the  banks  to  float  the  logs, 
practically  conceding  that  It  la  not  possible 
to  float  a  larcB  qnantity  of  logs  wimont  the 
nse  of  mm  on  the  banks  to  keep  tbe  logs  In 
the  stream  and  moving. 


We  find  that  the  stream  Is  not  a  navigable 
stream  for  floating  logs,  Uiat  plaintiff  was 
not  entitled  to  an  Injunction  against  the  de- 
fendants, and  that  the  inunction  should  be 
dissolved,  and  tbe  ounplaint  dlsnrisaed. 

[4]  Dtfendants  by  Cbelr  answor  contend 
that  the  acts  of  plaintiff  were  trespasses  up- 
on thdr  land,  and  aver  that  It  is  threatening 
to  continue  floating  logs  In  the  creek,  and 
that  In  Its  attempt  to  float  the  logs  It  has 
caused  them  Irreparable  damage,  asking 
Judgment  for  damages  In  the  sum  of  |1,000, 
and  that  plaintiff  be  perpetually  enjoined 
from  attempting  to  float  logB  In  the  creek 
over  their  premises.  It  appears  that  tbe  acts 
of  plaintiff  were  causing  the  destruction  of 
the  banks  of  the  creek  and  thQ  carrying 
away  of  the  soil ;  but  there  is  no  evidence  of 
spedflc  damage  other  than  the  taking  of  a 
few  feet  or  inches  thereof  from  the  banks  of 
the  creek  much  of  the  way  across  the  place. 
We  have  no  data  by  which  to  compute  the 
amount  removed.  Therefore  we  will  allow 
only  nominal  damages  in  the  sum  of  $50  and 
adjudge  that  the  plaintiff  be  perpetually  en- 
Joined  from  further  placing  logs  In  McDowell 
creek  for  the  purpose  of  floating,  and  from 
attempting  to  so  use  said  stream  across  de- 
fendants* premises. 

The  decree  is  reversed,  and  one  Is  entered 
here  for  dtf endants. 

McBBIDE,  a  J.,  and  BEAN  and  McNART, 
JJ.,  concur. 


KNOLHOrr  V.  MABK.t 
(Supreme  Gonrt  of  Oncom.  Dee.  16,  1918.) 

1.  AOEHOWZJCDaUKNT  (|  57^  —  AUTHBNTIOA- 

TioN— Execution  in  Othbb  Stah;. 

X<.  O.  L.  I  7109,  requireB  deeds  of  realty  to 
be  attested  by  two  witneeses.  Section  7110  au- 
thorizes deeds  to  be  executed  and  acknowledged 
in  another  state  in  accordance  with  tbe  lawa  of 
such  state.  Section  7111  reguirea  the  certificate 
of  tbe  clerk  of  court  to  a  deed  acknowledged  in 
another  state,  other  than  before  a  commi^oner 
of  deeds  of  tbli  state  or  a  notary  public,  to  the 
effect,  among  other  things,  that  the  deed  fB 
executed  and  acknowledged  according  to  the 
laws  of  such  state.  A  deed  executed  In  14ew 
Jersey  was  attested  by  onlv  one  witness  and 
acknowledged  before  a  comnuBsioner  of  deeds  of 
that  state.  The  clerk  of  conrt  certified  to  the 
official  character  and  signature  of  the  comniiB- 
fiioner  but  failed  to  state  that  the  deed  was  ex- 
ecuted according  to  the  laws  of  New  Jersey. 
Held,  that  it  was  not  a  sufficient  deed,  would 
not  be  recorded,  and  was  not  such  as  a  vendee 
was  entitled  to  receive. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment. Cent.  Dig.  S  264 ;  Dec  Dig.  S  57*1 

2.  Eviobhok  (I  370*)— Deeds  —  Authbntioa- 

TION. 

Under  tbe  express  provisions  of  L.  O.  L.  | 
7126,  deeds  executed  and  acknowledged  as  pro- 
vided by  BtatDte  may  Ik  read  in  evidence  without 
further  proof,  and  they  are  entitled  to  record. 

[Ed.  Note. — For  otiier  cases,  see  Elvidence, 
Cent  Dig.  M  1538.  1559.  1660,  1662-1678. 
1692;  Dec.  Dig.  |  370.*] 
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3.  VkITDO*    and    PUBGHA8EB    (8  150*)— P»- 
rOBUANCX  BT  VSN  DOB— CONVEYANCE. 

A  vendee  ia  entitled  to  a  deed  that  bas  been 
in  all  respects  m  BDbaeribedt  sealed,  witnessed, 
acknowledged,  and  certified  as  to  be  entitled  to 
public  record. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  SS  2^  297;  Dec  Dig.  | 
160.*] 

4.  Specifio  Ferforuancs  (I  96*)— Pbrtobm- 
ANCE  BT  Plaintiff  —  Autuentigation  or 

GONTEYANCB. 

A  deed  executed  in  another  state,  with  ool; 
one  witness,  acknowledged  before  a  commission- 
er of  deeds  of  that  state,  and  not  certified  to 
have  been  executed  and  acknowledged  according 
to  the  laws  of  that  state,  is  not  adminible  as  ev- 
idence of  perfomuuice  by  plaintiff  in  a  suit  for 
specific  performance  of  a  contract  to  purchase 
land. 

[Ed.  Note.— For  other  cases,  see  Specifle  Per- 
formance. Cent  Dig.  II  278-2Ki;  Dec.  Dig.  | 
96.*] 

6.  Spbcifio  Pekfobicarob  ^  96*)— Conditions 

PbECEDENT— PeBFOEMANCK  BT  PLAINTIFF. 

A  vendor  cannot  enforce  specific  perform- 
ance where  the  contract  calls  for  a  deed  before, 
or  concurrent  with,  further  payments,  unless  he 
has  executed  a  sufficient  deed  and  tendered  it 
to  the  vendee  or  brought  it  into  court 

[EM.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  81  278-285;  Dec.  Dig.  | 
96.*] 

Department  1.  Appeal  from  Circuit  Court; 
Hood  River  County;    W.  t*  Bradahaw, 

Judge. 

Suit  by  Ferdinand  WUliain  EnolhofT 
against  Henry  A.  Mark.  From  a  decroe  for 
plaintiff,  defendant  appeals.  Reversed,  and 
suit  dlsmlBsed. 

Tbla  Is  a  suit  in  equity  in  tbe  nature  of 
a  cross-bill  for  reformation  and  for  specif- 
ic performance  of  a  contract  for  tbe  sale 
of  real  property. 

George  R.  Wilbur,  of  Hood  River,  for  ap- 
peUanL  A.  P.  Reed,  ot  Hood  River  (L.  A. 
&  A.  P.  Reed,  of  Hood  Biver,  on  the  brief), 
for  respond^t 

RAMSET,  J.  On  November  19,  1910,  tbe 
defendant  herein  commenced,  In  tbe  circuit 
court  of  Hood  River  county,  an  action  at 
law  against  tbe  plaintiff  herein  for  tbe  re- 
covery of  $500  paid  by  tbe  former  to  tbe  lat- 
ter on  the  purchase  price  of  a  20-acre  tract 
of  land  in  Hood  River  county.  The  plaln- 
tiCf  in  this  suit  filed  an  answer  in  said  ac- 
tion at  law  and  at  the  same  time  filed  a  com- 
plaint In  equity  in  the  nature  of  a  croae-blU, 
praying  for  the  reformation  of  the  contract 
for  the  Bale  of  the  real  property  and  for  a 
decree  for  tbe  specific  performance  of  said 
contract,  when  ao  reformed. 

The  contract  forming  the  basis  of  this 
suit,  and  which  the  plaintiff  desires  to  have 
reformed  and  specifically  enforced,  is  in 
writing  and  In  the  following  words,  to  wit: 
"Memorandum  of  agreement  made  this  18tb 
day  of  July,  1910,  between  Ferdinand  Wil- 
liam KnolboCf,  party  of  the  first  part,  and 
Henry  A.  Mark,  party  of  the  second  part. 


witnesseth:  That  tbe  party  of  tbe  first  part 
agrees  to  sell  and  convey  by  good  and  mai- 
ketable  title  a  tract  of  twenty  (20)  acres 
of  land  situate  on  Upper  Hood  river,  Hood 
River  county,  Or^on,  being  tbe  same  land 
which  bas  been  tbe  subject  of  discussion  be- 
tween the  parties,  for  tbe  sum  of  fifty-five 
hundred  ($5,500)  dollars  payable  as  tal- 
lows: Two  hundred  abd  fif^  dollars,  on 
the  execution  of  this  Instrumrat ;  two  thou- 
sand two  hundred  and  fifty  dollars  on  the 
closing  of  title  as  hereinafter  provided; 
three  thousand  dollars  by  the  party  of  tbe 
second  part  executing  a  purchase  money 
bond  and  mortgage  for  tliat  amount,  bear- 
ing Interest  at  tbe  rate  of  eight  per  cent, 
per  annum  payable  semiannually,  from 
September  1,  1910,  said  mortgage  to  be  doe 
In  six  years  from  the  date  thereof,  and  to 
contain  the  privilege  of  prepayment  at  any 
time  before  maturity,  on  thirty  days'  notice 
Tbe  title  is  to  close  on  tbe  15th  day  of  Au- 
gust, In  tbe  year  1910,  at  the  office  of  H.  A 
Mark,  136  Broadway,  New  York  City.  Fer- 
dinand WilUam  Enolboff.  [L.  S.]  Henry 
A.  Mark.    [L.  S.]" 

Tbe  plaintiff  asks  that  said  contract  be 
BO  reformed  that  the  20  acres  of  land  refer- 
red to  in  said  contract  will  be  described 
therein  as  follows:  "The  south  half  of  tbe 
northwest  quarter  of  the  northwest  quarter 
of  section  8  in  township  1  south,  range  10 
east  of  tbe  Willamette  merldiao, .  contain- 
ing 20  acriea,  according  to  tbe  United  States 
government  snrvey  thereof,  and  oontalniug 
20  acres,  more  or  less." 

Tbe  complaint  alleges  that,  by  inadver- 
tence, oversight,  and  mistake,  tbe  scrivener 
who  prepared  and  wrote  said  agieemat 
neglected  to  more  fully  and  particularly  de- 
scribe said  land  in  said  agreem«it 

The  defendant  paid  the  plaintiff  the  sum 
of  $250  at  the  time  that  said  contract  waa 
executed,  and  on  July  20,  1910.  be  paid  $250 
more  on  the  purchase  price  of  said  land. 

Tbe  plaintiff  alleges  that  he  was  at  the 
time  of  the  making  and  completion  of  said 
contract  and  now  is  ready,  able,  and  williiur 
to  amvey  said  land  to  the  defendant  by  a 
good  and  sufficient  conveyance  thereof,  and 
to  receive  the  balance  unpaid  of  the  pur- 
chase price,  and  receive  and  accept  a  good 
and  sufficient  money  bond  and  a  mor^ge 
to  secure  tbe  deferred  payments  of  the  pur- 
chase price,  pursuant  to  tbe  terms  and  con- 
ditions of  said  agreement,  and  that,  upoo 
tbe  performance  of  said  agreement  cm  tbe 
part  of  said  defendant,  tbe  plaintiff  is  ready, 
able,  and  willing  to  give  tbe  defoidant  pos- 
session of  said  land.  The  plaintiff  alleges 
also  that  on  the  IStb  day  of  August  1910. 
at  tbe  office  of  H.  A.  Mark,  135  Broadway 
street.  New  York  City,  N.  Y.,  as  menttoued 
In  said  agreement,  the  plaintiff  duly  tender- 
ed and  offered  to  deliver  to  tbe  defradast  a 
good  and  sufficient  deed  to  said  land,  and  of- 
fered to  accept  the  sum  of  $2,<X)0,  the  bal- 
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ance  of  said  purchase  price,  then  fltie  and 
payable,  and  also  offered  to  accept  the  said 
purchase  money  bond  and  mortgage  to  se- 
cure the  sum  of  $3,000,  the  balance  of  the 
said  purchase  price,  and  bearing  interest  at 
Hie  rate  of  8  i>er  cent  per  annum,  payable 
semiannually,  from  September  1,  1910,  and 
due  in  six  years  from  the  date  tiiereof,  and 
containing  the  privilege  of  prepayment  at 
any  time  before  maturity,  on  30  day^*  no- 
tice, and  then  and  there  demanded  that  the 
defendant  pay  the  balance  of  said  purchase 
price  and  execute  said  bond  and  mortgage 
to  secure  the  balance  thereof,  pursuant  to 
said  agreement,  but  that  the  defendant  then 
and  there  and  ever  since  has  refused  and 
neglected  to  accept  the  said  deed,  or  to  pay 
the  balance  of  said  purchase  price,  or  to  ex- 
ecnte  said  bond  and  mortgage  according  to 
said  agreement.  The  complaint  alleges  also 
that  the  plaintiff  now  and  hereby  brings  in- 
to this  court  a  good  and  sufficient  deed  of 
conveyance  to  said  lands  to  the  said  defend- 
ant, executed  by  the  plaintiff  and  his  wife 
duly  joining  with  him  therein,  and  tenders 
tile  same  to  the  defendant,  and  offers  to  de- 
posit the  same  in  this  court,  to  be  deliver- 
ed to  the  defendant  upon  the  payment  of  the 
balance  unpaid  on  the  purchase  price  of  said 
land  and  upon  the  execution  and  delivery 
to  the  plaintiff  of  a  good  and  snffident  pur- 
cliasfr-money  bond  and  mortgage  to  secure 
the  purctmse  price  of  said  land,  to  wit,  the 
sum  of  $3,000  agreeable  to  the  terms  and 
conditions  of  said  agreement  and  purchase 
price;  the  balance  of  said  purchase  price,  to 
be  paid,  as  aforesaid.  In  cash,  being  the  sum 
of  «2XK}0. 

Tbe  defendant  answered  said  complaint, 
denying  parts  tbereof,  and  setting  up  facts 
as  to  the  execution  of  said  contract,  and  In* 
ter  alia  the  answer  alleges  that,  when  the 
plaintiff  and  tlie  defendant  wjere  negotiat- 
ing for  the  sale  and  purchase  of  said  land, 
tbe  d^oidant  Informed  the  plaintiff  that 
he  wanted  to  purchase  only  lands  already 
supplied  with  water  for  Irrigation,  and  that 
tbe  plaintiff,  well  knowing  d^endant's  said 
desire,  represented  to  the  defendant  that  be 
owned  just  such  land  as.  the  defendant  de- 
sired and,  tOT  the  purpose  of  Inducing  him 
to  purchase  his  said  land,  did  falsely  and 
firandnlently  state  and  represent  to  the  de- 
fendant that  his  said  land,  which  be  pro- 
posed to  sell  to  the  defendant  was  "irri- 
gated land,"  and  that  the  purchase  of  the 
same  by  the  defendant  would  carry  with 
It  and  would  thereby  convey  to  the  de- 
fendant the  right  to  the  use  of  sufficient 
water  to  Irrigate  the  same,  to  wit,  11  Intdies 
(miner's  measure)  of  water,  at  an  annual 
cost  to  the  defoidant  of  not  to  exceed  $1.75 
per  Inch,  which  said  representations  were 
ftilse,  wlun  so  made,  and  were  well  known  to 
the  ^alntlfl  to  be  falser  ai^  were  made  for 
tbe  purpose  and  with  the  Intent  of  deceiv- 
ing, defrauding,  and  Inducing  blm  to  enter 
In  to.  said  oontrat  and  paying  the  money  as 


aforesaid.  The  answer  further  alleges  that 
these  negotiations  were  carried  on  at  a 
great  distance  from  said  land,  to  wit.  In  the 
states  of  New  York  and  New  Jersey,  and 
that  the  defendant  had  no  knowledge,  nor 
the  means  of  obtaining  knowledge,  of  said 
land,  nor  water  rights,  of  which  the  plain- 
tiff well  knew,  and  the  defendant  was  there- 
fore obliged  to  and  did  rely  exclusively  up- 
on the  plaintiff's  said  representation  con- 
cerning said  land  and  the  Irrigation  rights 
connected  therewith,  and  so  relying  there- 
on and  believing  the  same  to  be  true,  and 
being  deceived  thereby,  the  defendant  did 
enter  Into  the  execution  of  said  contract 
and  paid  the  said  portion  of  the  purchase 
price  hereafter  menUoned.  The  answer  then 
alleges  the  payment  of  tbe  $500  on  the  pur- 
chase price  of  said  land,  and  tliat  tbe  de- 
fendant had  the  title  to  said  land  examined 
and  from  said  examination  discovered  and 
learned  for  the  first  time,  and  now  alleges 
the  fact  to  be,  that  there  was  no  water  or 
water  rights,  nor  rights  in  water  for  Irri- 
gation purposes,  appurtenant  or  tKlonging  to 
or  connected  with  said  land,  nor  would  the 
plaintifTs  deed  of  conveyance  for  said  land 
carry  with  it,  or  convey  to,  or  in  any  wise 
entitle  or  Invest  the  plaintiff  (defendant) 
with  any  water,  water  rights,  or  rights  In 
water  for  the  purpose  of  irr^ttng  said  land, 
all  of  which  tbe  plaintiff  well  knew  whe7> 
be  made  such  representations  concerning 
said  land,  as  aforesaid,  whereby  the  defend- 
ant was  deprived  of  all  benefit  and  advan- 
tage which  he  otherwise  would  have  derived 
from  the  purchase  of  said  land.  The  an- 
swer alleges  also  that  said  land  lies  In  a 
semi-arid  region;  that  the  surface  soil  con- 
sists of  a  fine  volcanic  dust  which  is  prac- 
tically worthless  for  cultivation  unless  Irri- 
gated; that  the  defendant  desired  to  pur- 
chase only  irrigated  land,  and  so  informed 
the  plaintiff,  for  the  purpose  of  growing 
apples  and  other  fruits  and  agricultural 
products,  and  that  said  land,  without  water 
for  irrigation,  will  not  grow  any  fruit,  crops, 
or  agricultural  products,  and  that  the  chief 
value  of  said  land  consists  In  the  water 
rights  connected  with  or  appurtenant  there- 
to, all  of  which  the  plaintiff  well  knew;  and 
that,  If  the  defendant  had  known  that  his 
purchase  of  said  land  included  no  Irriga- 
tion water  for  use  upon  said  land,  he  would 
not  have  entered  into  said  contract  nor  have 
paid  either  of  said  sums  of  money  to  tbe 
plaintiff,  eta,  eta 

Tbe  reply  denied  part  of  the  new  matter 
of  the  answer  and  set  up  new  matter.  Tbe 
pleadings  are  lengthy,  and  it  is  Impracticable 
to  set  them  out  more  fully. 

This  Is  a  suit  by  the  vendor  to  enforce 
si)eclfic  performance  of  a  contract  for  the 
sale  of  real  property.  There  are  several 
questions  presented  for  decision. 

The  defendant  claims  that  the  contract 
which  the  plaintiff  asks  to  have  enforced 
Is  not  sufficiently  (»rtaln,  as  to  the  descrip- 
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tlon  of  the  property  to  be  conreyed,  to  en- 
aUe  tbe  court  to  decree  a  spedflc  perform- 
anee,  and  be  cantends  atrenuouBly  also  that 
the  plalntifl  prevailed  on  blm  to  execute  the 
contnu!t  aned  on  by  frandnlratly  nffteaentr 
ing  to  blm,  wben  the  contract  was  emnted, 
and  In  tbe  negotiatlone  leading  up  to  Its 
erccatlon,  tbat  tbe  ao-acre  tract  was  Ir- 
rigated land,  and  tbat  tbere  was  plenl7  of 
water  appurtenant  uid  belonging  to  said 
land,  wblcb  would  be  conreyed  to  blm  by 
the  plalntUTs  deed,  to  Irrigate  said  lands, 
and  tiiat  aald  representation  was  false,  etc 

Tbe  idalntUTs  BzblUt  B,  wbicb  was  of- 
teteA  in  evidence  before  tbe  referee  at  Hood 
river,  purports  to  be  a  warranty  deed,  made 
by  tbe  plalntifl  and  bis  wife  to  tbe  defend- 
ant, In  Essex  county,  N.  J.,  on  July  30, 1910, 
purporting  to  convey  to  tbe  defendant  tlu 
20  aores  of  land  In  dispute,  located  In  Hood 
Blver  county*  Or.  TUb  Instrument  Is  in 
proget  form  and  appears  to  bare  been  sub- 
scribed by  the  plaintiff  and  bis  wife,  but  it 
appears  to  have  been  attested  by  <mly  one 
BUbsczlblzig  witness. 

[1]  Wben  it  was  offered  In  evidence,  Ita 
admission  was  objected  to  by  counsel  for 
tbe  defendant  because  It  bad  not  been  snf- 
fldently  Identtfled,  because  the  same  Is  not 
sufficient  as  a  deed  of  conv^ance,  and  be- 
cause it  does  not  ctmiply  with  the  laws  of 
the  state  of  Oregon,  rating  to  conv^ances 
of  real  estate  by  deed,  in  that  tlw  same  is 
not  properly  witnessed,  nor  is  It  in  sucb 
ft>rm  as  to  entitle  it  to  the  dignity  of  a  deed 
of  real  property  in  this  state,  hot  would  It 
be  mtltled  to  be  recorded  as  a  deed  of  con- 
veyance, etc.  fRils  presents  a  serious  ques- 
tion. The  land  desciibed  In  this  instrument 
la  located  in  this  state,  and  this  instrument 
purports  to  have  beiea  executed  In  the  state 
of  New  Jersey. 

Deeds  of  conveyance  of  real  property,  exe- 
cuted In  this  state,  are  required  to  be  at- 
tested by  two  subscribing,  witnesses.  L.  O. 
L.  S  7109.  nils  Instrument,  if  it  had  been 
executed  in  this  state,  would  be  Invalid  as 
a  deed  of  conveyance  because  It  is  attested 
by  only  one  witness. 

Section  7110,  L.  O.  U,  provides  that,  If  a 
deed  of  conveyance  shall  be  executed  in  any 
other  state  of  the  United  States,  such  deed 
may  be  executed  according  to  tbe  laws  of 
such  state,  and  the  execution  thereof  may 
be  acknowledged  according  to  the  laws  of 
.such  other  state,  before  any  Judge  of  a  court 
of  record.  Justice  of  the  peace,  notary  pub- 
lic, or  other  officer  authorized  by  the  laws 
of  sndi  Btete  to  take  acknowledgments  of 
deeds  therein  or  before  any  commissioner 
appointed  by  the  Governor  of  this  stete  for 
such  purpose. 

Section  7111,  L,  O.  L.,  is  as  follows:  "In 
tbe  cases  provided  for  in  the  last  section, 
unless  the  acknowledgment  be  taken  for  a 
commissioner  appointed  by  the  Governor  of 
this  stete  for  that  purpose,  or  before  a  no- 
tary public  certified  under  his  noterlal  seal, 


or  before  tiie  clerk  of  a  court  «f  xeeord  cer 
tlfled  under  the  seal  of  the  court,  sadi  deed 
shall  have  attadied  thereto  a  oerUllcate  of 
the  <3etk  or  other  proper'  certi^lng  officer 
of  a  court  of  reooid  of  the  county  or  dis- 
trict within  wblch  such  acknowledffnent 
was  taken,  under  tbe  seal  of  Us  office,  that 
the  person  whose  name  is  subscribed  to  the 
certiflcato  of  acknowtedgment  was  at  the 
date  thereof  sueb  officer  as  he  Is  therein  rep- 
resented to  be.  that  be  believes  the  slg- 
natme  of  such  person  sabscribed  thereto  to 
be  genOlne,  and  tbat  the  deed  Is  encuted 
and  acknowledged  according  to  the  laws  €i 
such  stete,  territory  or  district" 

Exhibit  B  was  acknowledged  before 
Charies  8.  Andrews,  a  commissioner  of 
deeds  of  tbe  state  of  New  Jersey-  He  was 
an  officer  of  tbat  state  and  not  of  tlie  state 
of  Oregon.  Attadied  to  bis  certlfleate  of 
acknowledgment  is  a  cotlflcato  unda  seal 
in  tlie  ftdlowlng  words:  "State  of  New  Je^ 
sey.  County  ct  Essex —  as. :  I,  John  B. 
Woodsbm,  tileA  of  the  coun^  of  Essex  (and 
also  clerk  of  the  circuit  court  and  court  of 
common  lAeas,  the  same  bdng  a  court  of 
record,  having  a  seal),  do  hereby  certify: 
Tbat  Charles  S.  Andrews,  Esquire,  whose 
name  is  subscribed  to  the  attacbed  certifi- 
cate of  acknowledgment,  ivoof  or  affidavit, 
was  at  the  time  of  taking  said  acknowledg- 
ment, proof  or  affidavit,  a  commissioner  (tf 
deeds,  an  officer  of  said  stat^  duly  author- 
ized by  the  laws  thereof  to  take  and  certUy 
tbe  same,  as  w^  as  to  take  and  certl^  the 
proof  and  acknowledgment  of  deeds  and 
other  Instrumente  in  writing  to  be  recorded 
in  said  state,  and  that  full  faith  and  credit 
are  and  ought  to  be  given  to  bis  offidiU  acta; 
and  I  further  certify  that  I  am  well  ac- 
quainted witii  his  handwriting  and  verily 
believe  the  denature  to  tbe  attached  cer- 
tlfleate is  bis  gwulne  signature.  In  wit- 
ness whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  this  30th  day  of 
August.  1910.  [Signed]  J.  B.  Woodson, 
Clerk." 

The  seal  of  the  court  is  impressed  tm  said 
certificate.  The  foregoing  certificate  Is  a 
printed  form,  and  It  was  not  drawn  accordhig 
to  our  statute,  and  It  omita  a  material  state- 
ment required  by  section  Till,  supia. 

In  Knighton  v.  Smith,  1  Or.  pp.  277,  278, 
the  Supreme  Court  of  this  state,  passing  on 
the  sufficiency  of  the  certificate  of  acknowl- 
edgment of  a  release  made  In  California, 
imder  like  circumstances  says:  "As  to  the 
first  ground  of  error  alleged,  that  the  ce^ 
tlflcate  of  the  acknowledgment  to  tlie  rdeaae 
was  insufficient,  we  are  satisfied  that  all 
acknowledgmente  taken  without  this  state, 
tmless  before  a  commissioner"  of  deeds  *^ 
pointed  by  the  Governor  of  this  stete  for 
that  purpose,  must  be  supported  by  a  cer 
tlficate  of  a  clerk  or  other  proper  certlffinc 
officer  of  a  court  of  record,  as  provided  1b 
section  12,  p.  620,  of  the  statutes  of  tbls  state, 
for,  when  tbe  statutes  make  an  ^rea  pn^ 
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Tfslan  aflbcttng  the  antboitlcatlon  of  deeds, 
It  moat  be  strictly  oomidled  with." 

In  Flesdmer  t.  Bumpto',  12  Or.  167,  6 
Pae.  510,  the  court  sajB:  *rrba  mortgage 
from  Alexander  Bmnpter  to  the  ajipeUant 
was  properly  acfenowledsed  and  entitled  to 
record;  but  the  deed  from  Sompter  and  wife 
to  the  respondents  Hlbbard  and  B  razee  was 
not  entitled  to  record,  as  there  was  no  cen- 
tl&aite  finutt  tbe  proper  <rfIloer  to  tb&  effect 
that  the  clerk  at  the  district  court  of  Idaho 
Territory,  before  whom  the  acknolwedg- 
ment  was  taten,  was  sodi  tHetk,  or  that  the 
deed  was  executed  In  acocrdance  with  the 
laws  of  that  territory." 

[2]  Deeds  execated  and  acknowledged  In 
the  niaunra  provided  by  oar  statute  may  be 
read  In  evidence  without  further  proof,  and 
they  ore  oititled  to  be  recorded.  Section 
7125,  li.  O.  L.  The  certificate  of  the  clerk  of 
the  court  of  common  pleas  of  Essex  Coun^, 
attached  to  the  certificate  of  acknowledgment 
of  said  deed,  failed  to  state  "that  said  deed 
was  executed  and  acknowledged  according  to 
the  lavs  of  the  state"  of  New  Jersey-  This 
is  a  material  and  fatal  defect  The  courts  of 
this  state  do  not  take  judicial  notice  of  the 
laws  of  another  state,  and  the  provision  of 
section  7111,  supra,  requiring  the  aertiflcat^ 
of  the  clerk  of  a  court  of  record  to  state  that 
the  deed  referred  to  was  executed  and  ac- 
knowledged according  to  the  laws  of  the  state 
where  it  was  executed  and  acknowledged  was 
enacted  to  require  that  fact  to  be  shown  by 
such  certificate,  so  that,  when  deeds  made  in 
other  states  are  recorded,  with  the  certifi- 
cates required  to  accompany  them,  the  record 
will  show  that  sncb  deeds  were  execated  and 
acknowledged  according  to  th«  laws  of  sndi 
state. 

The  plalntUTs  said  Bxhibit  B,  not  having 
been  certified  in  accordance  with  the  require- 
ments of  sectlou  7111,  supra,  was  not  a  good 
and  suffld^t  deed  of  conveyance,  and,  If  It 
were  accepted  by  the  defendant,  it  would  not 
be  entitled  to  be  recorded  In  the  public  rec- 
ords of  Hood  Blver  county.  It  Is  not  such 
a  deed  as  a  purchaser  is  entitled  to  recdve, 
and  no  vendee  can  be  compelled  to  accept 
such  an  Instrument 

[3]  A  vendee  Is  mtltled  to  a  deed  of  con- 
veyance that  has  been  in  ail  respects  so  sub- 
scribed, sealed,  witnessed,  acknowledged,  and 
certified  as  to  be  entitled  to  be  recorded  in 
the  public  records  of  deeds,  and  he  can  be 
required  to  accept  only  such  a  deed. 

[4]  Said  Exhibit  B  was  not  admissible  in 
evidence,  and  the  objection  made  to  its  ad- 
mission by  counsel  for  the  defendant  is  sus- 
tained. As  Exhibit  B  is  the  only  deed  of 
conveyance  from  the  plaiatlff  to  the  de- 
fendant that  has  been  offered  In  evidence, 
and  as  it  was  not  a  good  and  sufficient  deed 
for  the  reasons  stated,  supra,  a  material  and 
necessary  link  in  the  plaintlflrB  dialn  of  evi- 
dence has  not  been  offered. 

[C]  Under  the  contract  fdr  the  sale  of  the 
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20-acre  tract  in  dispute  the  defendant  was  to 
pay  the  philntifl  in  the  aggregate  $5,600. 
He  paid  $600  on  the  purchase  price,  and  he 
was  to  pay  $2,000  more  on  the  execution  of 
the  deed  and  then  execute  a  bond  for  $3,000 
and  a  mortgage  on  the  land  to  secure  the 
payment  of  the  latter  sum.  By  the  terms  of 
the  contract,  the  payment  of  the  ^,000  and 
the  execution  of  the  deed  and  the  bond  for 
$3,000  and  the  mortgage  to  secure  the  latter 
sum  were  to  be  concurrent  acts. 

In  a  case  of  this  kind  a  vendor  cannot 
maintain  a  suit  for  the  spedflc  enforcement 
of  a  contract  of  sale  and  properly  obtain  a 
decree  for  that  purpose  unless  he  has  execut- 
ed a  good  and  sufficient  deed  of  conveyance 
and  tendered  It  to  the  vendee  or  brought  It 
into  court  No  more  money  was  to  be  due 
until  the  deed  should  be  made,  and  the  de- 
fendant could  not  execute  the  mortgage  for 
the  $3,000  until  the  title  to  the  land  should 
vest  tai  him. 

The  plalntlir  having  failed  to  execute  and 
tender  to  the  defendant  or  to  produce  in 
court,  a  good  and  sufficient  deed  of  convey- 
ance for  the  land  in  controversy,  he  did  not 
make  out  a  prima  fade  case.  Soper  v.  Gabe, 
55  Kan.  649, 41  Pac.  969 ;  Lanyon  v.  Cheguey, 
186  Mo.  661,  86  S.  W.  568 ;  Kiyce  v.  Broyles, 
37  Miss.  524:  Elmbrough  v.  Curtis,  60  Miss. 
120 ;  Kirkman  v.  Kenyon,  17  Ind.  607 ;  Counce 
V.  Studley,  81  M&  431,  18  Atl.  288 ;  Martin- 
dale  V.  Waas  (C.  0.)  8  Fed.  864  ;  26  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  133;  Johnston  v. 
Wadsworth,  24  Or.  496,  34  Pac.  13. 

It  has  been  held  In  some  cases,  where 
time  is  not  of  the  essence  of  the  contract 
that  tbe  vendor  may  tender  the  deed  in  court 
at  any  time  before  the  decree  Is  entered. 
Mullens  v.  Big  Creek  Gap  Co.  (Tenn.  Ch.) 
36  S.  W.  441.  As  the  plaintiff  has  not  ten- 
dered to  the  defeddant  or  produced  in  court  a 
good  and  suffident  deed  of  conveyance,  he  has 
not  made  out  a  prima  fade  case,  and  bis 
complaint  will  have  to  be  dismissed. 

It  Is  unnecessary  to  examine  the  question 
whether  the  contract  for  the  sale  of  tbe  land 
is  snffldently  certain  as  to  the  description  of 
the  land  to  form  the  basis  for  a  suit  for 
specific  performance,  or  whether  the  plaintiff 
was  guilty  of  making  false  representations  as 
to  water  for  irrigation  of  the  lands,  as  al- 
leged in  the  answer.  The  plaintiff  still  owns 
the  land  and  has  not  parted  with  its  posses- 
sion, and  he  has  been  paid  $500  on  tbe  pur- 
chase prices  There  is  an  action  pending  be- 
tween the  parties  concerning  said  contract 
and  we  have  no  doubt  that  a  court  of  law 
has  JurladictlfHi  to  grant  the  parties  adequate 
reUef. 

The  decree  of  the  court  below  Is  reversed, 
and  this  suit  Is  dismissed,  but  neither  Is  al- 
lowed costs  or  disbursements  in  this  court  or 
in  the  court  below. 

HcBRIDB,  C.  J.,  and  MOOBE  and  BUR- 
NETT, JJ.,  concur 
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UETU  r.  KANSAS  OITZ  0t  aL 
(SnprHne  Oourt  of  Kusaa.    Dee.  ■  6,  IMS.) 

(SvUaUu  by  «»•  Court) 

1.  Appul  and  Bbboi  (S  781*)— Diniai.  Of 

iHJUNCnOK— PXBFOBHANCl  OV  ACTS— DlS- 
MESSAL. 

Where  a  temporary  Icjimctioa  Is  denied  in 
aa  action  bfouiAit  wcAelj  to  restrain  the  erec- 
tion of  a  viaduct  bT  authority  of  a  dbr,  and 
the  trial  court  renaera  judgment  for  the  de- 
fendant upon  hia  pleadings,  an  appeal  there- 
from will  be  dismissed  if  it  appears  that  in  the 
meantime  the  atructure  bai  been  eompleted»  at 
a  cost  of  $70^000. 

[Ed.  Note.— For  oOier  eases,  see  Appeal  and 
Error,  Cent  Dlf.  K  68-^8122;  Dee.  Dlf. 
I  781.*] 

2.  Judgment  (|  688*>  — Bra  Judicata  — Ih- 

JUNCTION— ACTIOK  FOB  DAMAaBS. 

In  such  case  the  judgment  will  not  be  a 
bar  to  a  subsequent  action  b;  the  plaintitt  for 
damages. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  1062-106S,  1100,  1101;  Dec. 
Bis.  i  6%.*] 

Appeal  from  District  Oourt  Wyandotte 

County. 

Action  by  Fred  Meyn  against  the  dty  of 
Kansas  City  and  others.  From  Judgment  for 
dOCendants,  plaintiff  appeals.  Affirmed. 

Keidlngor  ft  Trlckett,  of  Kansas  City,  for 
appellant  B.  J.  Hlggtns,  ct  Kansas  0it7.  B. 
W.  Blair,  ot  Topeka,  and  A.  I*  Berger  and 
O.  U  MlUer,  botli  of  Kansas  (Xt;,  for  ap- 


MASON,  J.  Fred  Meyn  brought  an  action 
to  restrain  the  city  of  Kansas  City  from  en- 
tering into  a  contract  with  two  railroads  tor 
the  construction  of  a  viaduct  and  to  en- 
join proceedings  under  such  contract  in- 
cluding the  building  of  th«  viaduct  A  pre- 
liminary injanctlon  was  refused,  and  Judg- 
ment on  the  pleadings  was  rendered  in  favor 
of  the  defendants.    The  plaintiff  appeals. 

[1]  The  defendants  have  made  a  showing 
that  the  acta  sought  to  be  enjoined  have  al- 
ready been  fully  performed,  and  a  dismissal 
Is  asked  on  that  ground.  The  ordinary  rule 
is  that  In  that  situation  the  decision  of  the 
trial  court  will  not  be  reviewed.  See  title, 
Appeal  and  E^rror,  Gent  Dig.  |  76;  1  Dea 
Dig.  S  10*  The  plaintiff  contends  that  he  Is 
entitled  to  a  hearing  because  of  the  Judg- 
ment for  costs  rendered  against  him,  and 
cites  Cheesebrough  v.  Parker,  25  Kan.  566,  in 
support  of  the  contention.  It  was  there  said 
that  the  plaintiff  in  ejectment  could  have  a 


review  of  the  Judgment  for  costs  against  him, 
notwithstanding  be  had  codveyed  the  pnqier- 
tj  to  the  dsftaidant  pending  the  appcaL  Hie 
action,  however,  was  not  merely  for  poases- 
alon,  tmt  for  raita  and  profits  ae  welL  The 
rule  is  settled  that  in  this  ooort  "Appeals  are 
not  beard  for  tlie  deteniiinatlo&  of  mattm 
of  cost  only.**  Anderson  v.  Gtond  GomiCy, 
80  Kan.  16,  182  Psc.  98& 

A  Judgment  denying  an  Injunction  Is  sdik- 
tlmes  reversed,  notwithstanding:  the  act 
Bought  to  be  enjoined  has  been  performed, 
whore,  as  in  tax  proceedings,  the  court  has 
power  to  restore  the  original  status.  Bon- 
neweU  t.  Lowe,  80  Kan.  768,  1<M  Pae  SSX 
This  prlndple  seems  to  ham  been  andlBd 
where  minor  alterations  In  parttUonB  In 
rented  property  were  the  subject  of  contro- 
versy. Moses  V.  Salomon,  160  Appi.  Dir.  663, 
136  N.  T.  Snpp.  408.  Assnmlng  diat  the 
court  would  have  Jorlsdicaon  to  oommand 
the  removal  of  the  riadnct  here  involTed, 
whidi  coet  over  f70^00(^  svdi  an  order  is  not 
to  be  thoivht  of,  and  Is  not  asked. 

If  the  Jndgmeit  In  this  case  were  of  sndi  a 
cbatacter  tbst  its  affirmanoe  would  oonsti- 
tnte  an  adjudication  of  any  of  the  plalntUTs 
rights  other  than  with  respect  to  an  Injnnc- 
tion.  Us  aiveal  mlg^t  be  drtermlned  npoo 
lt»  merits  on  that  aeoonnt  BltoUtliic  Pav- 
ing Oo.  V.  Hlchland  Park.  164  Mich.  223,  129 
N.  W.  46,  Ann.  Gas.  19I2A,  719.  But  he 
Bought  only  injunctive  relief.  Tme,  in  some 
circamstanceB  the  action  might  have  been 
converted  into  one  for  damages,  open  the 
principle  that  Jurisdiction  assumed  by  a  court 
of  eqnitr  for  one  purpose  will  be  retained 
for  aa  Note,  Ann.  Gas.  1012A,  803.  Bat 
the  Qoestion  whether  an  injunction  sboold 
Issue  was  not  the  same  as  whether  the  coi- 
duct  of  the  defendants  was  an  Invasion  of 
the  plaintiff's  rights.  So  far  as  the  record 
discloses,  the  court  may  have  rendered  Judg- 
ment upon  the  pleadings  upon  the  theory 
that  the  petition  showed  that  the  plaintiff 
had  an  adequate  remedy  in  an  action  for 
damages. 

[21  For  the  reason  that  nothing  is  Involved 
tn  this  proceeding  except  relief  by  injunc- 
tion, which  cannot  now  be  granted,  the  ap- 
peal is  dismissed.  As  a  result  the  JndgmeDt 
of  the  district  court  will  remain  undisturbed, 
but  it  Is  now  interpreted  as  having  to  do  only 
with  injunctive  relief,  and  It  will  not  be  a 
bar  to  an  action  to  recover  any  damages  be 
may  have  suffered.  If  the  defendants*  acts 
shall  be  fonnd  to  have  been  wronsfoL  All 
the  Justices  concurring. 
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McDANlBL  V.  OTFT  OF  GHERRYVALB 

(Sapreme  Court  of  Kansas.   Dec.  6,  1913.) 

(SylldbM  iy  the  Oourt.) 

1.  Watibs  and  Wateb  COUESBa  (8  74*)— 
Pollution  of  Stbkau — Joint  Liabilitt. 

When  two  or  more  persoDs,  by  their  con- 
fmrrent  action,  polinte  a  stream,  to  the  injury 
of  another  thronph  whose  land  the  stream 
flows,  they  are  jointly  and  severally  liable  for 
the  wiongdoipg,  and  the  injured  party  may, 
St  his  option,  institute  an  action,  and  recover 
against  one  or  ail  of  those  contribnting  to  his 
injury. 

[Ed.  Xotfc-— For  other  cases,  see  Waters  and 
Water  Goozses,  Cent  Dig.  H  62,  63;  Dae.  Dig. 
i  74.*] 

2.  liiioTATiON  or  Aonows  (f  tS5*)— Actionb 
FOB  Tort— Pollution  of  Stbbau— Pebma- 
nXRT  Stbuotubb. 

A  city  bnilt  a  sewer  systbm,  and  dischaned 
sewage  into  a  creek,  and  about  the  same  tune 
another  party  buUt  an  oil  refinery,  and  drained 
waste  water,  acids,  oilsjand  other  unpnrities  in- 
to the  same  stream.  The  impurities  deposited 
in  the  stream  from  these  sources  polluted  the 
water  to  some  extent  at  the  beginzung,  and  in* 
inrionsly  affected  an  owner's  land  through  which 
the  stream  flowed.  There  was  little  injary  to 
the  land  when  the  rains  were  abundant  and  the 
Tolume  of  water  in  the  stream  was  large;  but 
when  the  rains  diminished  and  there  was  littie 
water  in  ttie  stream  the  injurious  effect  of  the 
sewage  and  imparities  cast  into  the  strram  was 
greatly  increased.  More  than  two  years  aft^ 
er  the  sewer  system  and  refinery  were  built  and 
in  operation  the  landowner  brought  an  action 
for  permanent  damages  resulting  from  the  pol- 
lution of  the  stream.  Beld  that,  as  the  sewer 
system  and  refinery  were,  in  their  nature,  de- 
tigD,  and  use,  perroaueat  structures,  and  their 
operation  was  necessarily  a  constant  and  con- 
tinnous  injury  to  the  owner's  land,  his  cause 
of  action  for  permanent  damages  accrued  when 
the  sewage  and  impurities  were  first  deposited 
in  the  stream,  and.  not  having  been  brought 
within  two  years  from  that  tmie,  his  sction 
was  barred. 

[EA.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  |8  29&-^;  Dec  Dig.  | 
65.*] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  James  McDaniel  against  the 
Cl^  of  Cherryvale  and  othera  From  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded. 

Albert  Lw  ^niBon,  at  Kansas  City,  and 
Jainea  A.  Brady,  of  Cberryrale,  for  appel- 
lants. Snlllvan  Lomaz,  of  Ch^ryral^  for 
appellee.  • 

JOHNSTON,  0.  I.  This  was  an  action 
to  recover  for  permanent  injvilee  to  the 
plaintiff's  land  caused  by  Oke  poUntlon  of 
Drum  creek,  whitih  ran  through  the  land. 
Drum  creek.  In  Its  natural  state.  It  was  al- 
leged, was  a  stream  of  good,  wholesome  wa- 
ter suitable  for  live  stoc^  and  also  for  culi- 
nary and  domesUc  purposes,  and  was  used 
for  such  purposes  by  the  plaintiff,  James  Mc- 
Daniel, until  it  became,  polluted.  It  was  al- 
leged fliat  In  1005  the  city  of  Cherryvale 
constructed  a  system  of  sewers  through 


which  sewage  was  discharged  into  Drum 
creek,  thus  polluting  the  water,  and  render- 
ing plaintUTs  home  unhealthfol  and  an  un- 
fit place  in  which  to  Uve.  It  was  also  al- 
leged that  in  the  same  year  tb»  tTnde  Sam 
Oil  Company  constructed  an  oil  refinery  near 
the  creek,  and  discharged  Into  it  waste  wa- 
ter, refuse,  oils,  adds,  and  other  impniitieSr 
which  contributed  to  polinte  the  stream.  It 
was  fortiier  alleged  that  the  defendants  con- 
currently discharged  sewage,  refuse,  and 
filth,  and  that  by  the  concurrent  and  chemical 
action  of  the  impurities  the  creek  was  pol- 
luted, and  its  usefulness  to  plaintiff  destroy- 
ed, that  it  contaminated  bis  premises,  and 
damaged  and  depreciated  the  market  value 
of  his  land  to  the  extent  of  96,000.  It  was 
also  averred  that  because  of  rains  the  stream 
was  swollen  a  great  part  of  the  time  from 
^e  construction  of  the  sewer  system  and 
the  erection  of  the  refinery  until  1009,  and 
that  BO  long  as  the  volume  of  water  was 
large  the  impurities  thrown  by  the  defend- 
ants la' the  stream  did  not  settle  or  accu- 
mulate on  his  land,  but  that  In  1900  there 
was  a  period  of  dry  weather,  wM<di  diminish- 
ed the  flow  of  the  stream,  and  ttiat  the  sew- 
age, refuse,  and  other  impurities  poisoned 
the  stream,  and  made  it  a  cesspool  and  a 
nuisance,  and  greatly  Injured  his  property. 
He  avers  that  on  December  1,  1900,  he  pre- 
sented a  claim  against  the  city  for  the  in- 
juries sustained  in  the  sum  of  $6,000,  but 
that  the  city  refused  to  recognize  or  i>ay  it. 
He  therefore  asked  for  permanent  damages 
measured  by  the  depredation  in  the  value 
of  Ms  land,  which  be  fixed  at  96,000.  In  an- 
swer to  special  questions,  the  jury  found  that 
the  defendant  dty  had  been  continuously  dis- 
charging sewage  into  the  creek  since  May, 
1905,  and  that  the  Uncle  Sam  Oil  Company 
had  been  continuously  discharging  waste 
water,  refuse,  oils,  adds,  and  other  impuri- 
ties ^m  the  refinery  into  it  since  July,  1905, 
that  the  plaintiff  knew  and  understood  from 
the  beginning  ttiat  these  dlsdiarges  would, 
to  a  certain  extent,  pollute  the  stream.  The 
Jury  also  found  that  the  market  value  of  the 
land  prior  to  the  injury  was  95,00<^  but  that 
after  the  injury  its  market  value  was  only 
$4,400,  and  damages  were  awarded  the  jiain- 
ttff  in  the  sum  of  $600. 

[1}  It  Is  first  contended  that  there  was 
an  improper  Joinder  of  causes  of  action 
against  the  defoidants,  and  that  the  plain- 
tiff  faUed  to  set  forth  a  Joint  liability 
against  both  defendants.  The  petition  charg- 
ed both  defendants  wltli  wrongfully  pollut- 
ing the  stream,  and  that  It  was  done  by  their 
concurrent  action.  This  averment  brings  the 
case  within  the  rule  whldi  has  been  applied 
in  Uds  state,  that,  if  two  or  more  persons, 
by  their  concurrent  wrongdoing,  cause  in- 
Jury  to  a  third,  they  are  Jointly  and  several- 
ly liable,  and  the  Injured  party  may,  at  his 
option,   institute  an   action,   and  recover 
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against  one  or  all  of  those  contrlbnting  to 
tbe  iujury.  Kansas  City  t.  Slangstrom,  63 
Kan.  431,  36  Pac.  706;  Arnold  v.  Milling  Co., 
86  Kaa  12,  119  Pac.  373;  Luengene  t.  Pow- 
er Co.,  86  Kan.  866,  122  Pac.  1032. 

[1]  The  principal  question  presented  In 
tbls  appeal  Is  whether  or  not  the  cause  of 
action  on  which  a  recovery  was  had  was  bar^ 
red  b7  the  statute  of  llniitationa.  The  plain- 
tiff, as  we  have  seen,  did  not  sue  for  a  tem- 
porary Injury,  or  for  any  special  damage  or 
loss  which  be  bad  sustained  Immediately 
before  the  bringing  of  tbe  action;  bat  be 
treated  the  Injury  as  a  permanent  one,  and 
as  a  sort  of  an  appropriation  of  an  interest 
in  his  property,  and  asked  for  all  damages 
already  sustained  and  which  he  might  sus- 
tain in  the  future.   He  conld  have  elected 
to  have  sued  for  temporary  damages  sustain*^ 
ed  witiiin  the  statutory  period  preceding  the 
bringing  of  the  action,  and  for  any  subse- 
quent  injury  or  loss  an  additional  action 
ndght  hare  been  brouj^t   He  cho^  bow- 
ever,  to  treat  Uie  injury  as  permanent  in 
character,  and  brou^t  a  single  action  to  re- 
cover for  aU  present  and  prospectlTe  dam- 
ages to  his  land.  As  the  sewer  system  con- 
structed by  the  city  and  the  refinery  con- 
structed by  the  oU  company  were  permanent 
In  tlieir  nature,  and  as  the  flow  of  the  sew- 
age and  refuse  from  them  was  designed 
to  continue  indefinitely  in  ttie  future,  a  cause 
Qt  action  for  permanent  damages  arose  when 
the  sewage  and  other,  impurities  were  first 
emptied  Into  tbe  stream.   As  the  effect  of 
the  discharge  of  the  sewage  and  tbe  refuse 
in  tbe  stream  could  have  been  ascertained 
with  reasonable  certainty,  and  as  the  stream 
was  polluted  to  a  certain  extent  when  the 
discharges  were  thrown  Into  the  stream, 
plaintiff  could  hare  brought  an  action  for 
permanent  damages  at  the  beginning,  and  it 
la  settled  that,  "whenever  one  person  may 
sue  another,  a  cause  of  action  has  accrued, 
and  the  statute  begins  to  mu."  25  Cyc.  1066. 
The  plaintiff  chose  a  remedy  for  permanent 
Injury,  and  Is  bound  by  the  limitations  which 
the  law  places  upon  the  enforcement  of  such 
remedy.   As  was  said  In  C.  B.  U.  P.  Rid.  Co. 
T.  Andrews,  26  Kan.  702 :  "The  plaintiff  has 
chosen  to  consider  the  obstructlou  of  the 
alley  as  a  permanent  Injury  to  his  lots, 
as  a  quasi  condemnation,  and  permanent 
tailing  and  appropriation  of  a  certain  Inter- 
est In  his  property,  and  he  can  therefore  re- 
cover merely  for  the  consetiuent  depredation 
in  value  of  bis  property  by  reason  of  such 
permanent  lujury,  by  reason  of  such  perma- 
nent taking  and  appropriation,  by  reason  of 
such  quasi  condemnation.  He  had  the  privi- 
ly to  consider  tbe  obstruction  of  the  alley 
as  only  a  temporary  Injury,  and  to  have  sued 
tor  any  special  or  temporary  damage  which 
m^t  bare  occurred  at  any  time  by  reason 
of  the  (dwtructlon."   26  Kan.  710. 

Bo  hfere  the  plaintiff  elected  to  ask  for 
damages  for  a  permanent  injury,  or  an  ap> 


proprlatlon  of  a  certain  interest  in  his  land, 
and  such  an  action  he  was  entitled  to  brin^ 
wben  tbe  impurities  were  thrown  into  tbe 
stream  In  1906.  In  W.  ft  W.  Rid.  Co.  t. 
Fechhelmer,  36  Kan.  46,  12  I^c.  362,  tbe 
railroad  company  trespassed  upon  tbe  lands 
and  rights  of  an  owner  by  building  thereon 
a  structure  of  a  permanent  character  with- 
out the  consent  of  the  owner  or  tbe  making 
of  comp^sation,  and  it  was  held  that  the 
owner  was  at  liberty  to  pursue  any  one  of 
several  remedies,  and  that,  when  tiie  stmr- 
tnre  waa  permanent  in  Its  natnre,  as  In  tkit 
case,  he  might  elect  to  bring  an  action  for  a 
permanent  appropriation  and  injury.  la 
Hubbard  r.  Power  Co..  89  Kan.  446,  131  Pac. 
1182,  tbe  land  of  an  owner  was  flooded  aod 
injured  by  the  erection  of  a  dam,  which  was 
permanent  In  its  character,  and  it  was  held 
that  tbe  owner  who  had  not  been  compen- 
sated for  the  Injury  might,  if  he  saw  fit, 
maintain  an  action  to  recover  all  damages, 
present  and  prospective,  and  that  such  a 
cause  of  action  accrued  when  the  appropria- 
tion was  first  made.  See,  also,  L.,  N.  ft  S. 
Ry.  Go.  V.  Curtan,  51  Kan.  432,  33  Pac.  297: 
Brock  V.  Francis,  89  Kan.  463,  131  Paa  1179. 

It  is  argued  that  the  averment  In  p]alntifr<< 
petition,  and  certain  testimony  which  tmded 
to  sustain  It,  to  the  effect  that,  when  the 
rains  were  abundant,  and  the  stream  swollen, 
the  sewage  and  Impurities  discharged  into  It 
caused  but  littie  injnry,  were  snffldait  to 
take  the  case  out  of  tbe  statute  of  Unflta- 
tiona  until  1909,  wben  the  lack  of  rain  caos- 
ed  a  dimlnation  in  the  flow  of  tbe  stream  and 
a  more  serious  Injury.  Plaintiff  argues  tbat 
the  impurities  thrown  into  the  stream  were 
greatiy  diluted  by  the  large  volume  of  water, 
tbat  he  could  not  sue  nntU  he  was  injured, 
and  that,  if  he  had  sued  when  the  Impurities 
were  first  thrown  Into  tbe  creek,  be  ooold 
have  shown  but  Uttie,  If  any,  damasea.  On 
the  other  hand.  It  appears  that  tbe  plaintiff 
knew  of  tbe  diaracter  of  the  sewer  system 
and  refinery,  and  he  also  knew  that  there 
would  be  a  constant  and  continuons  flow  of 
impurities  into  the  stream,  which  wonld  nec- 
essarily pollute  the  water  flowing  through  his 
premiaea.  He  must  have  known  the  course 
of  the  seasons,  and  that  tbe  stream  would 
be  higher  and  lower  as  tbe  rainfall  would 
vary.  It  does  not  appear  that  there  was 
any  change  in  the  character  or  quantity  of 
sewage  and  refuse  deposited  in  the  creek 
after  1905.  Plaintiff  himself  testified  that 
the  Impurities  always  affected  and  polluted 
the  water,  and  also  that,  when  the  sewer 
was  established,  and  tbe  refinery  buU^  his 
rlghte  were  then  Invaded.  He  admitted  that 
he  knew  In  1906  that  there  were  times  when 
the  water  in  the  creek  Ad  not  run,  and 
hence  he  must  have  anticipated  tbat  the  de- 
posits of  sewage  aud  filth  would  not  be  car- 
ried away,  and  that  he  would  necessarily  sus- 
tain the  Injury  subaequeutiy  suffered.  Other 
witnesses  of  tbe  plaintiff  testified  that  there 
was  some  damage  reeultlag  from  the  Impuii- 
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ties  eren  when  there  was  a  foil  flow  of  wbp 
ter  In  the  Btrean^  and  that  Oiere  was  a  ooo- 
stant  damage  to  the  land  from  this  cause 
from  the  time  the  sewer  and  refinery  began 
to  be  operated  In  1805.  The  Jury  vedflcally 
found  that  In  1906  i^lalntifl  knew  that  the 
drainage  through  the  sewers  and  from  the 
refinery  into  the  creek  would  pollute  the 
water  to  a  certain  extent  so  long  as  the  re- 
finery and  sewer  sjvtem  were  in  (iteration. 
If  plaintiff  had  brought  a  suit  In  lOOS,  he 
could  have  recovered  for  permanent  Injury  to 
bis  land,  and  could  have  Shown  wlthoat  much 
difflcolty  the  effect  of  discharging  sewage  and 
refuse  of  the  quality  snd  quantltr  i^ch 
the  defendants  were  throwing  into  the  creek. 
He  could  bare  shown  that  at  times  tiiere 
would  be  a  fall  flow  of  water  In  the  creek, 
and,  again,  Qiat  there  would  lie  no  ronnliv 
water  In  ii  and  that  tiie  discharges  into  the 
cnek  would  necessarily  pollute  tlie  water, 
and  create  a  nuisance  on  his  premises.  It 
would  have  heai  no  defense  to  such  an  ac- 
tion to  hare  shown  that  little  or  no  damage 
would  occur  when  the  rains  were  heavy  and 
the  flow  In  the  stream  was  stctmg.  In  Smith 
Sedalia,  244  Mo.  107, 148  &  W.  S97,  where 
injuries  resulting  from  the  construction  of 
a  dty  sewer  w«ce  under  consideration.  It 
was  held  that  sodi  a  snttem  must  be  re- 
garded as  a  permanent  one,  and  the  fact 
tbat  the  system  might  thereafter  be  extmd- 
ed,  and  the  injury  enhanced  by  the  increase 
of  sewage  did  not  affect  the  permanent  char- 
acter of  the  iujnry  nor  the  rUcht  of  the  plain- 
tiff to  recover  Qierefor.  13ie  difficult  In  as- 
certaining the  extent  of  the  future  use  and 
the  exact  amount  of  the  damage  which  would 
result  did  not  deprlTO  tAe  city  of  the  right 
to  condeum  nor  prevent  the  ascertainment  of 
the  final  permanmt  damages  as  of  the  time 
the  eewer  was  built  Here,  aa  ve  have  seen, 
the  sewer  system  and  refinery  ar^  In  fbslT  na- 
ture, design,  and  use,  permanent  stroctures, 
the  operation  of  which  will  necessarily  be 
injurious  to  plaintiff's  land,  and  most  con- 
tinue permanently  to  affect  and  depreciate 
the  value  of  his  land.  He  elected  to  treat 
thia  invasion  of  his  property  rights  as  a  per- 
manent injury  and,  in  effect,  an  appropria- 
tion of'  an  Interest  in  his  land.  The  court 
tried  the  case  upon  the  theory  that  a  perma- 
nent injury  bad  been  sustained,  and  the  Jury 
measured  the  damages  upon  that  basis,  and 
awarded  the  plaintiff  the  diminished  value 
of  his  property,  'fhe  plaintiff  had  a  cause  of 
action  for  these  damages  in  1906,  whoi  these 
permanent  structures  wero  built;  and  the  pol- 
luting disdiaises  were  turned  into  the 
stream.  Va.  Hot  Springs  Co.  t.  McCray,  106 
Va.  401,  W  S.  m  216,  10  li.  R.  A.  (N.  &)  466, 
10  Ann.  Oas.  179.  The  injury  to  the  prop- 
erty was  suceptible  of  ascertslnment  at  that 
time,  and  the  statute  f>f  limitations  then  b» 
gan  to  run  -ioi  an  action  fbr  permanent  dam- 
ages. Not  having  beoi  broi^t  within  two 
years  from  that  time,  the  action  was  effectu- 


ally barred.  Parkor  v.  C3ty  of  Atdilsoo,  58 
Kan.  29^  48  Paa  681. 

It  fbllows  that  tbe  Judgment  mosnte  re- 
versed, and  the  cause  remanded,  wiUi  di- 
rsctttms  to  enter  Judgment  In  fiivor  of  the 
appellants.   All  the  Justices  concurring. 


STATB  T.  SEXTON. 
Supreme  Court  of  Kansas.   De&  6,  191S.) 

(BvlMut  ly  the  Oourt.) 

1.  Cbiminai,  Law  ({  611*)— Continuance— 
bvidbrcb. 

A  denial  of  applications  tar  continuance, 
based  upon  a  consideratloa  of  evidence,  abon- 
daut  and  conflicting,  is  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1370;  Dec.  Dig.  |  611.*] 

2.  Cbiminai.  Law  <|  126*)— Chahos  or  Txn- 
UB— PBEnrons  or  Judqb. 

When  a  trial  Judge  la  conscious  that  he  has 
no  prejudice  against  a  defendant,  he  la  justifled 
in  refusing  a  change  of  venue  sued  for  on  the 
ground  that  he  is  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  242;  Dec  Dig.  {  126.*] 

3.  Cbiuinai.  Law  (S  918*)— Pbesencx  or  Dx- 

FBNDANT— WaITXB— New  TuAI.. 

In  a  misdemeanor  caae  (a  continuance  ikp- 

{)lied  for  on  the  ground  of  the  defendant's  phys- 
cal  condition  having  been  rightfully  refused), 
his  counsel  refused  to  plead  for  him,  whereupon 
the  court  entered  a  pUa  ot  not  guilty,  and  the 
trial  proceeded;  defendant's  counsel  remaining 
and  cross-examining  the  state's  witnesses.  Aft- 
er  a  verdict  of  guuty  had  been  returned,  the 
defendant  personally  received  sentence.  Held, 
that  his  absence  and  failure  to  plead  do  not  enti- 
tle him  to  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2163-2192,  2195,  2196,  2219- 
2224;  Dec  EMg.  {918.*] 

4.  Witnesses     (|     388*)  —  Ikfeaohhbnt  — 

FOUNDATXOir. 

The  rule  that  a  foundation  for  impeach- 
ment cannot  be  laid  by  questions  on  cross-exami- 
nation, which  involre  collateral  issues,  followed. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  H  1238-1242,  1246;  Dec.  Dig.  | 
388.*] 

5.  INTOZXCATINO  LlQUOBS  H  238*)— PBOSBOtT- 
TION— EvrOBHCK. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquor  and  maintaining  a  nuisance, 
the  state  was  permitted  to  Introduce  certain  ex- 
hibits showing  shipments  of  liquor  by  the  con- 
signors to  themselves,  wltii  directions  to  notify 
one  of  their  clerks.  It  was  shown '  that  such 
clerks  gave  directions  to  the  carrier  to  deliver 
the  packages  to  a  drayman,  who  delivered  them 
to  me  defendant,  who  expressed  satisfaction 
with  the  arrangonent.  BM,  that  snch^exbiblts 
were  competent. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  29a-297,  258^2;  Dec 
Dig.  S  288.*] 

Appeal  from  District  Court,  Cloud  Coun^. 

A.  O.  Sexton  was  convicted  of  the  unlawful 
sale  of  intoxicating  liquors,  and  appeals.  Af- 
firmed. 

A.  L.  Wllmoth,  of  Oonoordia,  for  appelant 
Jno.  S.  Dawson,  Atty.  Gen.,  and  M.  Y.  B.  Van 

De  Mark,  of  Clyde,  for  the  State. 


•For  other  cssse  ss*  ssme  topic  snd  ■sction  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Ker-No.  Serlas  ft  Rcp'r  IndexM 
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WEST,  J.  The  defendant  was  diarged  In 
four  counts  with  the  unlawful  sale  of  In- 
toxicating  lignors,  and  In  the  fifth  with  main- 
taining a  nuisance,  and  waa  found  guilty  on 
all.  A  warrant  was  issued  February  Ifi, 
1913,  and  on  that  day  the  defendant  gave 
bond.  On  April  8th  he  filed  a  motion  for 
continuance  on  the  ground  of  physical  inabil- 
ity to  attend  trial ;  testimony  being  reoelred 
for  and  against  such  motion,  which  was  over- 
ruled, and  the  trial  postponed  until  April 
10th.  On  the  date  last  mentioned  a  diange 
of  venue  was  asked  for  on  the  ground  of 
prejudice  of  the  trial  Judge  and  refused, 
whereupon  application  for  continuance  over 
the  term  was  made  on  the  ground  of  the  de- 
fendaut's  physical  condition  and  for  the  fur- 
ther reason  that  the  court,  in  passing  npon 
the  motion  and  the  showing  made  for  con- 
tinuance, used  language  prejudicial  to  the 
interest  of  the  defendant  and  which  would 
tend  to  prejudice  the  minds  of  the  Jurors 
against  hlnu  This  was  also  denied,  and  the 
defendant  was  ordered  to  be  arraigned.  Ob- 
jection was  made  by  his  counsel  on  the 
grounds  already  referred  to  and  upon  the 
grotmd  that  the  defendaut  was  unable  to  be 
present  and  plead  and  that  the  law  did  not 
authorize  his  attorneys  to  plead  for  him.  The 
clerk  was  directed  to  read  the  information, 
and  the  counsel  were  asked  whether  they 
would  plead  for  the  defendant,  to  which  it 
was  replied  that  they  had  no  right  so  to  do, 
whereupon  the  court  entered  a  plea  of  not 
guilty  as  to  each  count  Counsel  also  object- 
ed to  the  Jurymen  then  in  the  box  being 
sworn  to  try  the  case,  and  objected  to  going 
to  trial  upon  the  gronnd  of  the  defendant's 
inability  to  be  present  and  plead  or  advise 
with  his  attorneys  during  the  trial,  and  that 
all  of  the  Jurors  then  In  box.  except  three, 
had  been  present  In  the  courtroom  when  the 
applications  for  continuance  were  presented 
and  had  heard  the  affidavits  and  arguments 
and  the  remarks  of  the  court  The  objection 
was  overruled,  and  the  trial  proceeded.  The 
defendant's  counsel  cross-examined  the  state's 
witness  but  Introduced  no  evidence  after  the 
state  rested.  On  May  I3th  the  defendant  ap- 
pwred  in  person  and  was  sentenced  by  the 
court  He  appeals  and  assigns  as  error  the 
denial  of  the  three  continuances  asked  for, 
the  denial  of  his  motion  for  change  of  venue, 
entering  the  plea  of  not  guilty  In  his  ab- 
sence, overruling  his  objections  to  proceed- 
ings before  Incompetent  jurors,  and  excind* 
Ing  and  admitting  certain  evidence. 

[1]  Whether  the  three  applications  for  con- 
tinuance be  considered  separately  or  togeth- 
er, the  record  shows  abundant  ground  both 
for  granting  and  for  refusing.  The  evidence 
was  very  conflicting.  A  large  number  of  phy- 
sicians spoke  from  personal  acquaintance 
with  and  examination  of  the  defendant  Tak- 
ing the  testimony  on  his  behalf  alone,  the 
court  was  justified  in  concluding  that  he  was 
a  physical  wreck  whose  Immediate  collapse 
and  dissolution  might  Ukely  result  from  the 


excitement  of  a  trial  Considering  only  tbe 
evidence  on  behalf  of  the  state,  tbm  ns 
equally  strong  ground  for  holding  Uo-t  tbe 
defendant's  <dalm  of  critical  illness  was  re- 
cent In  fact  and  flctitions  in  diaracttf.  The 
court,  having  weighed  all  of  the  evidoce, 
found  and  said  that  the  application  vas  aot 
made  In  good  faith,  and  it  Is  Imposdble  to 
find  any  enot  In  tlils  conclnslon. 

[2]  The  tact  that  the  trial  Judge  In  deny- 
ing tbe  oontinnonce  stated  Its  finding  tbit 
the  application  was  not  made  in  good  fBlfii 
but  for  the  purpose  of  delay,  after  a  durge 
by  the  county  attorney  tliat  the  defoiduit 
was  trying  to  i>erpetrate  a  fraud,  the  d^ 
fendont  deems  sufiSdent  to  require  flie 
change  of  venue  applied  for.  It  would  Bern 
from  the  record  that  much  feeling  was  aroas- 
ed  over  the  case,  and  the  statement  liad  been 
published,  and  that  an  order  had  been  made 
to  bring  the  defendant  to  court,  if  necessuj*. 
in  an  ambulance.  To  deny  this  the  trial 
judge  made  and  filed  his  own  affidavit  Be 
said  from  the  bench  that  he  had  no  permit] 
acquaintance  with  the  defendant  and  fdt 
that  he  would  not  know  lilm  if  he  sboold 
walk  into  the  courtroom;  that  be  had  no 
knowledge  of  the  facts  In  the  case  or  of  tbe 
case  In  any  way  and  liad  no  prejudice  of  aoj 
kind  against  the  defendant  Certainly  no  ooe 
could  know  the  state  of  his  own  mind  better 
than  the  trial  judge  himself,  and,  feeling  tbat 
he  was  free  from  prejudice,  he  did  not  err  bi 
refusing  to  grant  the  change  on  a  grotuid 
which  his  own  conscience  told  him  was  not 
true.  State  v.  Tawney,  81  Kan.  162,  105 
Pac.  218,  135  Am.  St  Rep.  355,  and  cases 
dted. 

[S]  Counsel  dte  certain  decisions  from  otb- 
er  states  to  support  the  contention  tiiat  It 
was  error  to  try  the  defendant  in  bis  ab- 
sence. However,  our  statute  provides  tat 
that  fully.  "No  person  Indicted  or  infoimed 
against  for  a  felony  can  be  tried  unless  be  be 
personally  preset  during  the  trial ;  nor  can 
any  person  indicted  or  informed  against  for 
'any  other  otteaae  be  tried  unless  he  be  pres- 
ent, either  personally  or  by  counsel.  Grim. 
Code.  S  207  (Oen.  St  1909.  |  0783).  WhUe  la 
a  literal  sense  the  defendant  was  preseot  hj 
counsel,  still  It  was  by  counsel  who  were  ob- 
jecting and  protesting  against  proceeding  in 
his  absence^  There  Is  something  so  repdlaat 
to  the  sense  of  Justice  in  trying  a  man  la  bla 
absence  that  the  books  offer  few.  if  any,  in- 
stances of  a  trial  involving  heavy  fines  and 
long  Imprisonment  with  the  defendant  not 
only  absent  but  with  his  counsel  streaaoaslr 
attemptlng  to  prevent  such  proceedings.  In 
Kenwortby  v.  El  Dorado,  7  Kan.  App.  643, 63 
Pac.  486,  the  defendant  in  a  misdemeanor 
case  was  absent  and  it  was  held  error  to 
take  a  forfeiture  over  the  objections  of  his 
attorneys  who  were  present  demanding  a 
trial,  which  was  not  the  case  here.  In  State 
V.  Gomes,  9  Kan.  App.  68,  6T  Paa  262,  the  de- 
fendant in  a  mlBdaneBnor  case^  wlQi  bis 
counsel,  wUUoIly  absented  bimselt  from  tbe 


Digitized  by 


Google 


Kan.) 


STATE  T.  SEXTON 


903 


Justice  court  during  the  progress  of  the  trial 
and,  after  the  Terdict  of  goUty  had  been  re- 
<--elved,  returned  and  urged  that  such  absence 
was  a  ground  for  arresting  the  Judgment,  and 
It  vra8,held  that  the  Justice  did  right  In  over- 
mling  the  motUm  and  in  sentencing  the  de- 
fendant It  was  held  In  State  t.  Way,  76 
Kan.  928,  93  Fac.  16»,  14  L.  B.  A.  (N.  S.)  603, 
that  the  rl|9it  of  a  defoidant  to  be  present 
whra  the  verdict  Is  letnmed  In  a  felony  case 
let  one  which  )aaaj  be  waived,  and  it  he  Tolun- 
tarily  absents  himself  the  verdict  of  guilty 
ntay  be  lawfully  recrtved  In  his  abeence. 
Some  anthorlttes  hold  that  the  court  may  de- 
cline to  recognise  the  withdrawal  of  the  de- 
fendant's attorneys  tor  the  purpose  of  pre- 
venting a  tilal,  the  defendant  being  absent, 
bnt  If  such  withdrawal  be  pennitted  the  trial 
cannot  proceed.  State  v.  Tomtg,  86  Iowa, 
406,  B8M.W.272i  120ya  B27;  Ua  D.221C 

We  hav)^  then,  this  tftaatlon:  The  de- 
fendant was  absent.  whlcSi  absence  the  court 
on  confflctlng  testtmony  ftnmd  to  be  volnn- 
tary  and  onnecessary ;  he  was  In  fact  pres- 
ent by  counsel,  who,  irtiile  protesting  and  ob- 
jectlnc,  nevertheless  remained  and  crosfrtt- 
a  mined  the  state's  witnesses  and  did  not 
withdraw  or  request  permlaelon  to  withdraw 
from  the  case.  Presumably  they  were  pres- 
ent when  Oie  vwdict  came  In,  and,  as  the  de- 
fendant hlmaeU  was  present  when  the  seo- 
tence  was  pronounced,  we  fall  to  see  any 
prejudice  caused  other  than  by  the  fault  of 
the  defotdant  himself. 

While  It  is  stated  In  the  plaintiff's  brief 
that  there  Is  no  evidone  Uiat  any  of  the  Ju- 
rors who  were  impaneled  to  try  the  ease  were 
present  when  the  statements  were  made  by 
the  court  tonchliv  the  cbaxacter  of  the  ap- 
plication for  continuances,  the  record  does 
show,  however,  that  the  language  was  ex- 
cepted to  for  the  express  reason  that  It  was 
made  in  the  presence  of  a  lazge  nmnber  tut 
the  Joroxs,  wMch  would  prevent  the  defend- 
ant from  having  a  fhir  and  impartial  trial  be- 
fore the  Jurors  thai  in  attenda&ce  upon  the 
term ;  also  after  arraignment  had  been  or^ 
dered  the  same  objection  was  repeated;  also 
after  the  plea  bad  been  entered  by  the  court 
the  d^endantr  "by  Us  counsel,  objects  and 
protests  to  the  present  Jurymen  now  In  the 
box  being  sworn  to  try  the  issues  In  this  case, 
for  the  reason  that  they  are  disqnallfled  to 
try  the  issues  Involved  In  this  suit,"  and  "for 
the  reason  that  s^d  Jurors,  or  a  large  por- 
tion of  them,  all  exc^  threes  now  in  the  box 
were  presoit  In  the  courtroom  at  the  time 
and  times  when  the  applications  were  made 
to  this  court  for  a  cantinuance  of  this  cas^ 
and  said  Jurors  heard  the  affidavits  now  on 
file  and  a  part  of  the  record  in  this  case; 
that  the  said  Juron  were  present  and  heard 
the  argument  In  bcSialf  of  the  state  in  whidi 
said  argument  the  action  of  the  defen^nt 
was  criticised,  and  in  which  argument  the 
coon^  attorney  stated  that  the  defendant 
was  trying  to  Impose  and  perpetrate  a  fraud 
upon  the  court,  and  that  the  applications  for 


continuance  were  not  made  in  good  faith; 
that  said  Jurors  were  In  the  courtroom  and 
heard  the  decision  of  the  Judge  ot  this  court 
upon  the  last  application  for  a  conttauance 
and  heard  the  remain  made  by  the  court 
with  reference  to  the  postponement  and  con- 
tinuance of  the  triaL"  From  this  recital 
tnm  the  record  and  what  was  s«^  upon  the 
aqnmut,  we  think  It  must  be  assumed  that 
a  part  of  the  Jurors  did  hear  tSua  evidonce  or 
arguments  and  remarks  of  ttte  court  and 
were  Impaneled  to  try  the  case  after  stating 
that  they  had  not  bem  dlsqualifled  by  these 
matters.  Just  bow  this  evidence  and  discus- 
sion of  the  Question,  takoi  together  with  the 
remaric  of  the  prosecutor  and  the  expression 
of  the  court,  could  fail  to  affect  the  minds  of 
any  Jurors  present  and  affect  them  unfavor- 
ably revpeetliig  the  defendant  is  difficult  to 
see.  It  would  seem  that  the  situation  was 
somewhat  similar  to  that  fbund  In  State  v. 
Hammon.  M  Kan.  1ST,  at  page  140^  118  Paa 
418,  at  page  419.  It  was  then  said:  "An- 
swers these  Jurors  to  catw>rlfial  ques- 
tiona,  thou^  doubtiess  intended  to  be  truth- 
ful, ai«  less  om^kictaig  than  the  known  na- 
ture and  tendoier  of  Ihe  human  ndnd."  But 
as  the  exanluatlon  of  the  Jurors  was  not 
broni^t  up,  and  we  are  not  advised  as  to 
what  challenges  were  made  or  to  what  extent 
the  defendantfs  oonnad  sought  to  protsct  his 
rWtts  in  this  mattw,  we  axe  flat  able  to  any 
that  any  pzajndlctal  error  afflrmattvely  ap- 
pears. 

[4]  One  witness  who  testified  ft>r  the  state 
was  upon  cross-examination  asked  concern- 
ing alleged  sales  of  liquor  made  bgr  him  with- 
in the  two  years  next  preceding  the  trial, 
and  his  attntlfm  was  called  to  alleged  sales 
to  certain  named  persons.  -  Objections  to 
these  questions  were  sustained,  and  the  de- 
fendant offered  to  discredit  and  Impeadi 
the  witness  and  lay  the  foundation  therefor 
by  asking  whether  he  bad  not  within  the 
last  two  years.  In  Cloud  county,  sold  and  de- 
livered whisky  to  certain  named  persons  and 
received  and  delivered  shtpments  of  Uquors, 
which  offer  was  refused.  The  theory  of  the 
defense  was  that  If  the  witness  denied  such 
sales  he  could  be  Impeached  by  iaDvizi«  them 
and  showing  his  personal  interest  as  a  wit- 
ness for  the  state,  and  that  he  was  giving  evi- 
dence upmi  tlie  theory  that  it  mii^t  cover 
up  his  own  transactions.  In  answer  to  this 
the  plaintiff  asserts  that  the  Questions  were 
not  relevant  to  the  issues  and  therefore 
could  not  be  used  in  laying  the  foundation 
for  Impeaduient  The  trouble  Is  that  they 
tend  to  bring  into  the  case  outside  Issues. 
It  was  the  province  of  the  Jury  to  determine 
whether  the  defendant,  not  the  witnesses, 
liad  sold  IntoxicaUfig  liquors.  State  v.  Bay, 
64  Kan.  160,  37  Fac.  896. 

[I]  Gomplaint  la  made  that  the  court  ad- 
ndtted  eridence  of  Exhibits  8  and  14,  freiilit 
receipts  for  whisky  consigned  to  Olasner  and 
Barsen.  No.  9  contained  a  direction  to  notify 
"Olasner  and  Barzen,  A.  Eemi^'*  and  bad 
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indorsed  on  tbe  back  an  order  from  A.  Kemp 
for  the  shipment  to  be  delivered  to  a  dray- 
man. No.  14  shows  a  consignment  to  Qlasner 
and  Barzen,  "notl^  L.  Berger,"  with  an  in- 
dorsement signed  L.  Berger  to  deliver  to  tbe 
drayman,  who  would  pay  all  charges  before 
It  should  leave  tbe  depot  The  railway  agent 
testified  that  these  packages  were  delivered 
to  the  drayman,  and  the  latter  testified  that 
he  delivered  them  to  the  defendant,  who  gave 
him  orders  for  various  shipments  to  be  de- 
livered to  him  (the  drayman)  by  the  railroad 
company.  It  appears  that  the  defendant  had 
told  the  railway  agent  that  Kemp  was  a 
clerk,  and  had  about  the  same  conversation 
with  him  regardli^  Berger;  that  both  these 
men  were  clerking  for  Glasner  and  Barzen 
in  Kansas  City ;  and  that  the  defendant 
stated  be  had  received  these  shipments,  or 
rather  said  In  respect  thereto,  "You  need 
not  worry  about  that ;  that  is  all  right"  It 
seems,  therefore,  that  the  consignments  were 
addressed  to  the  consignors,  with  directions 
to  notify  one  of  their  clerks,  who  gave  the 
order  for  delivery  to  the  drayman,  who  turn- 
ed the  shipment  over  to  the  defendant  who 
received  it  and  appeared  to  be  satisfied  with 
this  method  of  doing  buednesa.  We  think 
these  exhibits  were  competent 

It  is  urged  that  the  court  erred  In  pro- 
ceeding without  the  personal  arraignment  of 
the  defendant  and  that  bis  counsel  had  no 
right  to  plead  for  him.  Decisions  are  dted 
to  the  effect  that  unless  the  right  to  be  per- 
sonally present  is  expressly  or  Impliedly 
waived,  a  conviction  cannot  stand,  and  that 
counsel  cannot  consent  to  an  arraignment 
and  plea  in  the  absence  of  tbe  defendant 
Our  statutes  and  decisions,  however,  settle 
this  matter  adversely  to  these  contentions. 
Section  161  of  the  Criminal  Code  provides 
that,  in  all  cases  when  tbe  defendant  does 
not  confess  tbe  indictment  or  information 
to  be  true,  a  plea  of  not  guilty  shall  be  en- 
tered, and  the  same  proceeding  shall  be  had 
in  all  respects  as  if  be  had  formally  pleaded 
not  guilty.  In  State  v.  Casaady,  12  Kan.  550, 
a  failure  to  arraign  and  have  a  formal  plea 
of  not  guilty  entered,  the  defendant  being 
present,  was  held  insufficient  to  entitle  him 
to  a  new  trial  in  a  felony  case;  and  In  State 
V.  Forner,  75  Kan.  423,  89  Pac  674,  It  was 
decided  that  the  defendant  need  not  be  per- 
sonally present  in  a  trial  for  misdemeanor, 
provided  he  appear  by  counsel,  and  that  the 
failure  to  arraign  Is  not  a  sufficient  ground 
for  a  new  trial,  'technically  a  plea  of  not 
guilty  is  a  Joinder  of  issue  with  tbe  state, 
but  the  language  of  the  statute  referred  to 
indicates  that  such  issue  Is  Joined  as  effectu- 
ally when  entered  by  the  court  as  when  made 
by  the  defendant ;  and  it  would  certainly  be 
Inconsistent  to  hold  that  one  could  be  ^ed 
in  his  absence  and,  if  convicted,  have  such 
conviction  set  aside,  not  because  thereof,  but 
because  such  absence  was  not  interrupted  or 
preceded  by  his  personal  plea  of  not  guilty. 


On  the  usnmptlim  that  0ie  defUdBDfs 
physical  condition  was  as  claimed  by  him,  be 
has  suffered  a  great  wrong.  However,  as- 
suming and  holding  that  tbe  trial  courts 
decision  of  that  matter  was  fully  justified  by 
the  evidence  and  therefore  correct  it  in- 
evitably follows  that  the  defendant  bu 
brought  his  trouble  upon  himself.  The  law 
cannot  be  defeated  and  tbe  orderly  admin- 
istration of  Justice  thwarted  by  tbe  willfitt 
and  needless  absence  from  court  of  one  who 
is  charged  with  a  .  misdemeanor. 

A  careful  examination  of  the  record  with 
ell  the  points  urged  fails  to  disdose  any 
material  error,  and  the  Jodgmoit  is  tha«bat 
affirmed.  All  tbe  Justices  concurring. 


BU8ALT  T.  DOIDOB  et  aL 
(Supreme  Court  of  Kansas.    Dec  6,  1918.) 

(SyUabiu  fry  tho  Oourt.) 

1.  TaiAi,  (S  191*)— New  Tbial  (S  8»*)-Ba- 
UABSa  or  COUBT— EXFEESSiOH  OF  OnHioH. 
In  an  actftm  for  aasault  by  an  officer  in 
making  an  arrest  a  ^sf  Itm  of  ^spote  wu 
whether  the  plaintiff  bad  first  anaolted  th«  of- 


ficer. In  the  only  instruction  toaching  thii 
matter  it  was  refened  to  as  "the  aaaaolt  oui^ 
or  attempted  to  be  made  on  bim  bj  the  plain- 
tiff."  After  a  verdict  for  Ae  delfemdants,  tbe 
court  granted  a  new  trial  on  account  of  this 
expression  in  the  chaige,  which  was  eompiaiDed 
of  as  arauming  that  soxAk  assault  had  been  muk 
or  attempted.    Held  not  error. 

[Bd.  Note.— For  other  eases,  tee  Trial,  Cent 
Dig.  SS  420-431,  436;  Dee.  Dig.  J  191:^  New 
Trial.  Cent  Dig.  M  &7-61 ;  Dec^  Dig.  {  89.*] 

2.  ASSAUI.T  AND  Battvht  A  26*>-— Aictictp^ 
BD  Defense— BuBDsn  or  Psoor. 

It  is  not  necessary  or  proper  ordinarily  for 
a  plaintiff  to  plead  regarding  an  anticipated  de- 
fense, and  an  averment  in  efltect  that  hie  did  not 
resist  an  officer  in  maUng  an  arreet  abates  meie- 
ly  what  the  law  would  in  the  absence  of 
proof  presume. 

[Ed.  Note.— For  other  cases,  see  Assault  ssd 
Battery,  Cent  Dig.  fS  5&-73;  Dec.  Dig.  |  26.*] 

S.  Appeal  and  Ebrob  ({  933*)— Gbotjn ds. 

The  rule  that  a  stronger  sbowiog  is  essen- 
tial to  establish  error  in  granting  than  in  refus- 
ing a  new  trial,  followed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  342S,  3126,  87T2-arm;Dee. 
Dig.  i  93a*]  ■ 

Appeal  from  District  Court,  Leavenwordi 

County. 

Action  by  Andrew  Busalt  against  William 
Doidge  and  another.  From  an  order  grant- 
ing a  new  trial,  defendants  appeal.  Affirmed. 

Lee  Bond  and  F.  P.  Fitzwilliam,  both  of 
Leavenworth,  and  John  S.  Dawson,  Atty. 
Gen.,  for  app^nts.  T.  W.  Bell  and  J<rim 
T.  O'Keefe,  both  of  LeaTenwoitb,  for  ap- 
pellee. 

WEST,  J.  The  defendants  appeal  txom  aa 
order  granting  a  new  trial.  The  ac^on  was 
for  damages  alleged  to  have  been  sostslned 
by  the  plaintiff  in  an  assault  committed  by 
one  of  the  defendants  while  in  tbe  act  of 
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servliig  a  warrant  One  of  Uie  principal 
contentions  In  the  ease  was  whether  the 
plaintlfl  had  flist  aBsaolted  the  officer,  so 
that  the  latter  acted  In  self-daCaise.  In  Its 
charge  the  court  stated  the  claim  as  set  oat 
in  the  petition  that  the  officer  "without  right, 
provocation,  or  authority,  and  without  resist- 
ance <m  the  part  ot  said  Andrew  Busalt,  un- 
lawfaU7i  wlUfoUy)  and  wronsfully  assaulted 
and  beat  the  plaintiff,"  and  instructed  that 
the  burden  was  upon  him  to  prove  every  ma- 
terial allecation,  and  that  a  public  officer  in 
making  an  arreat  should  not  use  any  force 
that  is  not  necessary,  and  should  he  use  any 
nnnecessary  force  he  Is  liable  for  any  injury 
lie  may  have  inflicted  while  maklne  the  ar- 
rest. Thai  instruction  1  was  given: 
"No.  1.  I  instruct  yon  that  if  you  believe  from 
the  evidence  that  the  defendant  William 
Doidge,  while  makins  the  arrest  of  the  plain- 
tiff, need  only  such  force  aa  to  him,  the  said 
Wm.  Doidge,  appeared  necessary  to  accom- 
plish the  same  and  to  d^end  hlms^  from 
the  assault  made  or  attempted  to  be  made 
on  hbn  by  the  plaintiff,  then  your  terdlct 
should  be  f&r  the  defendant"  This  was 
followed  by  No.  2,  which  was  In  nacUy  the 
same  language,  except  the  wards  "and  to  de- 
fend Idmself  from  the  assault  made  or  at- 
tempted to  be  made  on  him  by  tiie  plalntiflL" 
The  Jury  returned  a  verdict  for  the  defend- 
ants, and  a  motion  for  a  new  trial  wato  grant- 
ed for  the  reason  "that  the  court  ored  in 
giving  instruction  Na  1  asked  for  by  the  de- 
fendant and  for  that  reaaon  only." 

The  only  Question  Is  whether  tiie  court 
orreA  In  granting  a  new  trial  for  the  one  rea- 
son assigned.  Upon  the  argument  the  second 
instruction  referred  to  was  criticised;  but 
the  bxl^  both  state  tbat  there  is  but  one 
question  in  the  case— the  correctness  of  the 
quoted  words— and  this  is  correct  It  may 
be  proper  to  say  hovever,  that  the  true  rule 
is  that  the  defwdant  could  use  only  such 
force  as  reasonably  appeared  necessary  to 
him.  Sloan  v.  Pierce,  74  Kan.  65,  85  Paa 
812. 

[1,2]  The  fault  found  with  Instruction 
No.  1  is  that  it  assumed  a  fact  and  amounted 
to  an  assertion  by  the  court  that  the  plain- 
tiff had  aasanlted  or  attempted  to  assault  the 
officer.  The  answer  did  not  allege  an  assault 
or  self-defense,  but  was  simply  a  general 
dmial,  and,  while  the  petition  averred  that 
the  assault  was  without  provocation,  author- 
ity, or  resistance,  it  did  not  devolve  on  the 
plaintiff  to  prove  nonrcsistance  which  the 
law  would  presume^  nor  the  absence  of  a 
defoise  which  the  defendant  might  avail 
himself  of.  BUss  on  Oode  Pleading  (Sd  EdJ 
ii  200-^ ;  6  Standard  Enc.  of  Pro.  6S1-685 ; 
Frlck  V.  Canton,  3  San.  App.  478,  48  Pac. 
820;  AUn  v.  Davis,  U  Kan.  580;  Blngman 
V.  Walter,  80  KAn.  617,  103  PaC:  12a  Self- 
defense  seems  to  have  been  tried  regardless 
of  the  pleadings  and  to  have  been  the  vital 
point  of  the  contention.    This  made  It  the 


more  necessary  to  cover  the  mattw  carefully 
and  correctly  In  tiie  instructions,  and,  con- 
sidering the  pleadings  and  the  real  nature 
of  the  ccmtroversy,  it  can  hardly  be  said 
that  the  instruction  complained  of— the  only 
one  on  that  subject— was  sudi  as  to  afford 
the  plaintiff  a  fair  trial  before  a  Jury  i»rop- 
erly  diarged  as  to  the  law  of  the  case. 
Cronk  v.  Fraxier,  86  Kan.  870,  122  Pac.  803; 
Unrray  v.  Bailway  OO.,  87  Kan.  700, 120  Pac 
45;  Putman  v.  King,  87  Kan.  fitZ,  126  Pac. 
1093. 

In  eritidslng  tiw  instruction  the  plaintiff 
cannot  be  charged  vlth  singling  out  one  of 
the  many  ezpresdons  In  a  (fbarge  r^ardless 
of  the  others,  for  this  is  the  only  one  touch- 
ing the  matter  of  assault  by  tiie  plaintlfl. 
Situations  In  some  degree  similar 
touched  upon  In  Baugh  v.  Fist;  84  Kan.  740, 
110  Pac.  S61 ;  State  v.  Swarts,  87  Kan.  852; 
804,  126  Pa&  1001;  and  Ba^er  v.  Hallway 
Go.,  88  Kan.  767,  772,  129  Paa  1101,  43  L  B. 
A.  (N.  SO  112L 

[8]  Orantlng  a  new  trial  la  attended  with 
different  drcnmstanoea  from  refusing  one, 
and  a  miidi  stronger  shoving  Is  essential  to 
estaUlsh  error  in  such  ruling.  Gl^  of  Sedan 
V  Ghutch,  28  Kan.  190;  Brick  Go.  v.  Silvers, 
79  Kan.  694,  100  Pac.  1134. 

The  trial  court  eridentiy  concluded,  aft» 
considering  the  effsct  of  the  diarge  given, 
that  4he  plaintiff  waa  entitled  to  a  trial  hi 
which  tiie  Jury  could  be  more  spedflcally 
and  correctly  advised  as  to  the  rights  of 
the  parties,  and  In  this  condudon  we  find  no 
ermVt 

The  order  is  affirmed.  All  the  Justices  con- 
cnrrlng. 


STATE  V.  MASSACETCSETTS  BONDING  A 
INS.  GO. 

(Supreme  Court  of  Kansas.   Dec.  6,  1813J 
{SyJIdbut  T>v  the  Court.) 

1.  PBIHOIFAL  and    SUBBTT    (§   59*)— SUBETT 
GOUPAKIXS — COKSTBUCTION  OF  BOND. 

In  an  action  upon,  a  bond  written  by  a  cor- 
poration engaged  id  the  business  of  farnisti- 
mg  snretv  for  compensation,  the  mles  of  strict 
eonstnictlon  which  osually  control  in  cases  of 
accommodation  sareties  will  not  be  applied, 
and  if  the  bond  is  fairly  open  to  two  construc- 
tions, one  of  which  wilt  uphold  and  the  other 
defeat  the  claim  of  the  Insured,  that  which  is 
most  favorable  to  the  insured  wiU  be  adopted. 
But  where  there  is  no  ambiguity,  the  plain  in- 
tention of  the  parties  cannot  be  disregarded  or 
nullified  by  construction. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  S|  103,  103%;  Dec. 
Dig.  109.*] 

2.  StATBS  (i  101*)— PUBUO  BiTILDINO  OON- 
TEACT  — CONSTBDCnON  OV  SDBETY  BoND — 

Defenses— "0.  K." 

A  contract  entered  Into  between  the  state 
of  Kansas  and  a  construction  company  for 
the  erection  of  a  building  provided  that  the 
state  architect  should  make  a  certified  estimate 
each  month  of  the  value  of  all  labor  and  mate- 
rial used  that  month  in  the  construction,  and 
that  the  state  would  pay  to  the  contractor  90 
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Gr  cent,  thereof;  that  do  paTments  should 
made  except  on  hla  certlflcate  that  the  work 
for  which  the  paymeot  was  dne  had  been  prop- 
erly done.  A  fluretr  ttnnpany  gsaranteed  the 
faithful  performance  of  the  contract  on  the 
part  of  UM  construction  company,  and  hf  ref- 
erence the  contract  was  made  a  part  of  the 
bond.  The  bond  also  contained  the  following 
prorision:  "If  the  payments  are  not  made 
promptly  In  accordance  to  contract,  this  bond 
becomes  nail  and  void."  Dnrinf  the  progress 
of  the  work  the  construction  company  aban- 
doned its  contract  and  the  state  had  the  work 
completed  by  another  contractor.  In  an  action 
on  toe  bond  It  is  held: 

(a)  That  the  rights  of  the  parties  are  not  af- 
fected by  the  fact  that  the  architect  was  a  state 
officer.  In  making  the  estimates  he  was  not 
acting  as  state  architect  but  as  an  individual. 

(b)  The  parties  agreed  upon  the  architect  as 
the  person  upon  wnose  judgment  and  decision 
with  respect  to  the  character,  amount,  and  value 
of  the  work  payments  were  to  be  made.  In  the 
absence  of  fraud  or  mistake,  they  are  bound  by 
his  Judgment  and  dedslon. 

(<$  Upon  the  facts  stated  in  the  opinion,  if 
the  architect  in  making  the  certlflcataa  acted 
In  good  faith  .in  relying  npon  information  from 
-others  as  to  the  extent  of  the  work  and  the 
amount  of  labor  and  material  that  had  been 
used,  the  terms  of  the  contract  in  this  respect 
were  satisfied. 

f(0  Some  of  Uw  certiflcates  were  prepared 
other  persons  and  were  Indorsed  by  the  archi- 
tect, "O.  E."  The  employment  of  the  abbrevia- 
tion or  symbol  of  "O.  E."  in  such  a  transaction 
is  in  occwdance  with  common  nsage  and  was  a 
sufflcient  certificate  of  the  correctness  of  the 
estimate  upon  which  it  was  endorsed. 

(e)  The  state  is  not  estopped  from  maintaining 
an  action  to  recover  upon  the  bond  because  be- 
fore making  the  payments  it  failed  to  take  the 
precaution  to  see  that  the  estimates  were  true 
and  correct,  nor  by  the  fact  that  the  estimates 
certified  by  the  architect  included  labor  and 
material  which  bad  not  In  foct  been  used  In  the 
construction  of  the  work,  bnt  which  had  been 
furnished  when  the  estimates  were  made. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  8  98;  Dec.  Dig.  |  101.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  6,  p.  4871 ;  vol.  8,  p.  TTSB.] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  the  State  against  the  Massachu- 
setts Bonding  &  Insurance  Company,  a  cor- 
poration. Judgment  tor  plaluUlT,  and  de- 
fendant appeals.  Modified. 

The  MaBBBChnsetts  Bondliv  ft  Insoraiwe 
Company,  a  corpora tlon  engaged  In  writing 
surety  bonds  for  compensation,  appeals  from 
a  judgmmt  a^lnst  It  in  tsma  of  the  state 
of  Kansas  upon  a  surety  bond  b7  tiw  tenna 
of  which  the  insurance  company  guaranteed 
the  performance  of  a  certain  contract  en< 
tered  Into  between  the  Board  of  Begotta 
of  the  Kansas  State  Agricultural  Coll^  and 
the  Blanchard  Construction  Company.  In 
the  contract  the  construction  compai^ 
agreed  to  erect  a  mechanical  engineering 
building  and  to  furnish  therefor  all  labor 
and  material,  for  the  sum  ot  ^,204.  Among 
other  iffOTlslons  In  the  codtract  were  the  fol- 
lowing: *^e  State  Architect  shall,  oa  or 
bitf&re  the  last  day  of  each  month,  make  an 
estimate  of  the  valne  of  all  labor  and  materi- 
als used  in  the  construction  of  said  work  by 


the  party  of  the  second  part  during  the  pre- 
ceding month,  and  shall  certify  said  estimate 
to  the  party  of  the  first  part,  wbo  will  pay 
to  the  said  party  of  the  second  part  80  per 
cent,  of  said  value,  and  the  balance  remala* 
Ing  after  deducting  the  several  payments 
from  the  above-mentioned  stun,  wbm  said 
work  has  been  completely  finished,  dellvmd 
and  accepted  by  the  Begents  of  the  KaoMi 
State  Agricultural  College  and  the  State  Ai^ 
chltect  Provided,  however,  tliat  no  paymod 
shall  be  made  except  on  the  certlflcate  of  the 
State  Architect,  or  his  successors,  that  the 
work  for  which  said  payment  Is  due  has  bea 
properly  done."  The  contract  was  dated 
July  1,  190S.  The  bond  was  executed  Imme- 
diately thereafter  and  guaranteed  the  faith- 
ful performance  of  the  contract  In  aecwtf- 
ance  with  the  plans  and  spedflcatlMis  im- 
pared  by  John  P.  Stanttm,  State  AndiUect 
By  reference  the  contract  was  made  a  psit 
of  the  bond.  The  construction  company  com- 
menced work  on  tlie  bidldlng,  bat  In  Jan- 
uary, 1909,  It  abandoned  the  work  and  short- 
ly thereafter  was  adjudged  a  bankrupt.  The 
Board  of  Begents  thereupon  entered  into  s 
contract  with  one  Henry  Beainett  for  the 
completion  of  the  building.  The  answer  al- 
leged that  the  Board  of  Begents  violated  tiie 
contract  by  paying  to  the  constfocUon  com- 
pany on  five  separate  estimates  90  pw  cat 
of  tile  amount  thereof  without  the  estimates 
having  been  made  by  the  State  Ardiltect, 
and  that  these  payments  were  largely  in  ex- 
cess of  90  per  cent  of  the  value  <tf  the  labor 
and  material  used  In  the  constructUm  of  the 
woi^  dnrli^  eadi  preceding  montli;  Oat,  at 
the  time  the  construction  company  abandon- 
ed the  work  and  became  bankrupt,  the 
amount  paid  the  Board  of  Begents  to  the 
construction  company  was  more  than  fXifiOQ 
in  ezoesB  at  Qie  value  of  tlie  labor  and  ma- 
terial used  In  the  construction  of  Hu  work; 
and  that  by  reason  of  these  acts  of  the  Board 
of  Begents  the  defendant  was  disdtarged 
from  all  liability  on  the  bond.  The  case  was 
tried  to  the  court  and  separate  flndlngi 
fact  and  condnslons  of  law  were  made. 

Among  the  findings  of  fact  are  tlie  follow- 
ing: 

"During  the  progress  of  the  work  five  es- 
timates ^ere  allowed.  The  first  two  were 
made  by  the  Stete  Architect,  John  F.  Stan- 
ton, personally.  The  first  of  these  bears  date 
ot  Sqttembw  IB,  and  the  second,  October  7. 
1908.  The  remaining  three  estimates,  which 
bear  date  ot  November  9  and  Decembtt  9, 
1908  and  January  S,  190%  resimctivdy,  were 
made  by  the  Blanchard  Omstmettoa  Com- 
pany Itself,  at  ita  office  In  Toptfka.  from  data 
furnished  by  Mr.  Sapplngton,  Us  mpabk- 
tendent  of  construction,  and  from  date  or^ 
Inally  In  the  possession  chC  Ite  f^Dceis  at 
Topeka.  These  estimates  were  carefully  re- 
viewed by  BL  B.  HcOormldc,  a  medianlCBl 
ei^neer,  who  was  presoit  at  tlie  voife  fh»n 
day  to  day,  and  acting  under  the  Stete  Ardl- 
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tect,  and  whose  Antlea  wen  to  Me  that  the 
speclficatlona  were  fulfilled  and  to  aaalst  the 
architect  In  preparing  eatlmatea  and  other 
waA  u  carried  on  tj  him  In  connection 
wttb  ttw  bnUdlnr  Tbeae  Urt  tiizee  esti- 
mates wen  prepared  and  handled  In  the  fol- 
Inring  manner;  TbB  Blanchard  Oonatmo- 
tkm  Oompany  prepared  stat^enta  of  the 
items  which  they  claimed  shonld  be  IxKlnded 
in  the  estimates.  These  stateottits  were  de- 
Umed  by  Hr.  Sapptngton,  sopointendent  of 
ocnstnietlon  for  the  Blanchard  Ccmatroctbrn 
Oooipany,  to  the  said  BL  B.  UeComilck,  ^rbo 
was  a  member  of  the  faculty  of  the  Agrlcnl- 
tnral  College,  and  who  was  also  auperrlalng 
tbe  woric  for  the  regents.  Mr.  UcGormlck 
thereapiOt  upon  the  receipt  of  each  of  said 
statements,  delivered  the  same  to  Mr.  Sea- 
ton,  his  asdstant.  Bfr.  Beaton  then  took 
these  statements,  or  estimates,  and  went 
over  the  work  and  <diecked  the  Btatements,  or 
estimates,  and  returned  them  to  Mr.  Mc- 
CormlctL  Mr.  McGormlck  tbea  approred 
them  and  sent  them  to  the  State  Architect, 
John  F.  Stanton,  at  Topeka.  Upon  receipt  of 
each  estimate  by  the  State  Architect,  John 
F.  Stanton,  at  his  office  In  Topeka,  said  Stan- 
ton Terifled  the  compntatlons,  and  then  wrote 
on  the  fiice  of  each  estimate  the  words,  *0. 
K.,'  and  signed  his  name  thereunto  as  State 
Architect.  Thereupon  said  Stanton  sent 
each  estimate  to  the  regents  at  Manhattan 
by  maiL  By  indorsement  *0.  E.'  Mr.  Stan- 
tou  meant  to  certify  that  the  estimate  was 
a  correct  value  of  the  labor  and  material 
used  In  the  construction  of  the  work,  and 
that  the  work  was  properly  done.  The  re- 
gents, upon  the  receipt  of  each  estimate,  paid 
tbe  Blanc2iard  Construction  Company  in  ac- 
cordance therewith.  All  of  the  estimates 
were  made  npon  a  sworn  statement  of  Boy 
Sappington,  the  superintendent  of  construc- 
tion of  the  Blanchard  Construction  Com- 
pany, and  contain  an  estimate  of  all  Items 
of  material  furnished  and  of  labor  done  In 
the  work,  and  were  supported  by  Sapplng- 
ton's  oath  that  the  bill  was  just,  correct,  knd 
remained  due  and  unpaid)  and  that  the 
amonnts  claimed  were  actually  due  accord- 
ing to  law.  They  were  also  supported  by  the 
certificate  of  the  president  and  secretary  of 
tbe  Board  of  Begents  of  the  Agricultural 
College  that  the  said  statement  was  contract* 
ed  for  by  the  State  Agricultural  College  un- 
der authority  of  law  and  that  the  amount 
therein  claimed  was  correct  according  to 
such  contract,  and  was  unpaid.  Written 
acron  each  estimate  so  certified  were  the 
wordi^  *0.  K^'  followed  by  the  slgimture  of 
John  F.  Stanton,  State  Architect.  Hie  re- 
gents made  paym^t  In  all  eases  upon  such 
eertUkates,  and  the  officers  of  the  Blanchard 
Gonstractlon  Company  and  tbe  Board  of  Re- 
gents understood  that  when  the  State  Archt 
tect  signed  his  O.  K.  to  these  esdmatds  he 
meant  to  oertU^  that  they  were  tbe  correct 
Talue  of  the  labor  and  material  used  In  the 


construction  of  the  work,  and  that  the  work 
was  pxopsaflj  donsw 

"In  the  flzst  esUmateb  which  bears  date  of 
Svtembor  18,  1006,  thne  was  an  allowance 
of  IS321  tax  the  foUowlng  items :  BbEcavat- 
ing,  fSftl;  comeo^  700  baneila,  ^1,812.00; 
100  loads  of  sand,  flSTJtOr  800  yards  ot 
broken  stones  |S00:  DO  «nds  oi  |100; 
structural  Iron,  $28;  dimension  lumber,  |2,- 
000;  nails,  $30;  carpenter  labor,  $185;  brick, 
(00.  Only  a  Umlted  portion  of  the  material 
in  the  above  esdmete  was  actually  In  its 
place  in  the  structure  of  the  building  on 
September  18th;  but  all  of  said  material 
that  was  paid  for  under  said  estimate  was, 
<m  said  data,  delivered  upon  the  ground  at 
the  baUdlng  stts^  weibi,  perhaps,  a  portion 
of  the  brokoi  stone  wbUA  might  have  bem 
at  tbe  Quarry." 

"The  second  esUmatSh  whldi  bears  date  of 
October  7,  1008,  was  for  $8,087,  and  con- 
tained the  following  Items:  Ocmcrete,  IV 
SllJtO;  100  cords  of  stones  |800;  100  yards 
of  sand,  1188.60;  1  car  of  cemok^  8202;  1 
can  of  Inmbw,  |47Du  With  the  eneption  of 
the  item  of  concrete^  only  a  limited  portion 
of  said  material  was  actually  in  Its  idace  in 
the  stmetore  of  the  building;  but  all  ma- 
terial paid  for  was  delivered  on  the  ground. 
Fart  at  the  stone  was  at  the  quarry,  and 
part  (tf  It  on  the  ground  at  the  building  slt& 
The  sand,  cemoit,  and  lumber  were  on  the 
ground  at  the  boUdlng  rite.  Tbe  Board  ot 
Regents  paid  the  Blanchard  Construction 
Company  on  this  estimate  $2,788.8a" 

In  the  third,  fourth,  and  fifth  estimates 
the  court  finds  that  allo^i^anoes  were  made 
for  stone  to  the  extent  of  several  thousand 
dollars,  a  large  part  of  which  had  i»ver  been 
usS3  in  the  oonstrucUon  of  the  building  tbe 
allowance  b^ng  for  stone  on  tbe  ground,  at 
the  bulldliv  site^  or  at  tbe  quarry;  that  tbe 
quarries  from  whidi  all  tho  stone  was  ob- 
tained were  on  the  college  grounds  belonging 
to  the  state,  and  the  only  allowance  for  stone 
In  any  of  the  estimates  was  for  the  work  of 
quarrying  and  preparing  the  stone  for  use 
In  the  building ;  that  the  aUowance  of  $8,900 
for  dlmmslon  lumber  was  for  lumber  which 
was  stacked  on  the  ground,  and  part  of 
whldi  bad  been  used  In  making  concrete 
forms  and  in  building  the  tool  house  and  in 
scaifoldli^  There  Is  a  further  flndhu;  that 
the  Blanchard  Construction  Company  erected 
a  gas  produdi^  plant  and  gas  holder  for 
the  college  under  a  separate  and  distinct 
contract  at  the  price  of  $2,241.80;  that  an 
Item  (tf  $00  for  tile  drains  mmttoned  in  the 
third  estlmato  was  for  material  used  in  the 
construction  ot  the  gas  plant  and  holder; 
that  this  material  was  originally  delivered 
on  the  ground  to  be  used  In  the  engineering 
tralldlng,  bnt  without  the  consent  of  tbe  re- 
^ts  or  the  State  Architect  It  was  diverted 
the  willful  act  of  an  emidoyfi  of  the  con- 
struction company ;  that  from  time  to  time 
sand  that  had  been  ddlvered  for  the  en- 
gineering building  was  used  In  the  oonstmc- 


Digitized  by 


Google 


908 


136  PACIFIO  REPORTER 


(Kan. 


tlon  of  tbe  gas  prodDdng  plant ;  bnt  that  It 
replaced  by  other  sand  for  which  do  ad* 
ditional  eatlmate  was  allowed.  The  court 
finds  that  the  value  of  the  lat>or  and  materi- 
al used  in  the  Incompleted  building  at  the 
time  the  contract  was  abandoned  was  about 
$10,000;  but  thtit  the  value  of  such  labor  and 
material  at  the  time  they  were  furnished  and 
when  the  estimates  were  made  was  fld,- 
61&63,  which  was  the  total  amount  of  the 
five  estimates.  Tbe  consent  of  tbe  bonding 
company  was  not  obtained  to  any  of  the  pay- 
ments made,  nor  to  tbe  manner  of  making 
estimates. 

In  Mardi.  1909,  the  Blanchard  Constmc- 
tt(Hi  Company  w&s  adjudged  a  bankrupt 
Tbe  trustee  In  bankruptcy  claimed  and  was 
awarded  by  the  referee  a  large  part  of  tbe 
material  which  bad  been  Included  in  the 
estimates,  bnt  which  had  not  been  used: 
This  material,  which  consisted  mostly  of  the 
dimension  lumber  on  the  grounds,  was  sold 
by  the  trustee  for  92,800.  After  the  con- 
tract was  abandoned^  the  regents  ottered 
Into  a  contract  with  Henry  Bennett  nnder 
which  Bennett  completed  tbe  bnildinr  In  ac- 
cordance with  tbe  plana  and  speciflcatlona 
for  ¥44,819.  The  court  finmd  that  tbe  dif- 
ference between  the  cost  of  amstmctlon  un- 
der the  original  contract  and  the  cost  of  com- 
pleting the  btdlding  under  tbe  Bennett  con- 
tract, Including  interest,  amonnted  to 
S46.33.  and  rendered  judgment  In  fkvor  of 
the  state  against  tbe  bonding  company  for 
that  sum. 

McCaintock  A  Quant,  of  Topeka,  McGnne. 
Harding.  Brown  &  Murphy,  of  Kansas  City, 
Mo.,  and  Chaa  Blood  Smith,  of  Topeka,  for 
appellant  J.  S.  Dawson,  Atty.  Gen.,  and  S. 
N.  Hawkes,  Asst  Atty.  Gen.,  for  the  State. 

PORTEB.  J.  (after  stating  the  facts  aa 
abore).  [1]  It  is  conceded  at  the  outset  that 
the  rules  of  strict  construction  which  control 
in  cases  of  accommodation  sureties  are  no 
longer  applied  in  the  case  of  a  bond  written 
by  a  corporation  engaged  in  the  business  of 
furnishing  surely  for  compensaUon.  (Hull 
V.  Bonding  Co.,  86  Kan.  842,  120  Pac.  B44; 
Medical  Co.  T.  Hamm,  80  Kan.  138,  130  Pac. 
650;  Guaranty  Co.  v.  Pressed  Bricfe  Co.,  191 
U.  8.  416,  24  Snp^  Ct  142,  48  L.  Ed.  242; 
23  Ann,  Cas.  1085,  note;  88  L.  R.  A.  IN.  S.] 
513,  note:  Y.U.C  A.  v.  Bitter,  90  Kan.  382, 
133  Pac.  894),  and  tb&t  if  a  bond  like  the  one 
sued  on  Is  fairly  open  to  two  constructtotts, 
one  of  which  will  uphold  and  the  other  de- 
feat the  claim  of  tbe  Insnred,  that  which  is 
most  fiiTorable  to  the  Insured  will  be  adopt- 
ed. Bnt  it  is  rightly  contoided  that,  where 
there  is  no  ambiguity,  the  plain  intention  of 
the  parties  cannot  be  dtor^arded  or  nnllifled 
by  construction. 

[2]  It  is  insisted  by  the  defendant  that 
none  of  the  estimates  were  made  In  the  man- 
ner  provided  by  the  contract;  that  the  fliat 
two  estimates  violated  the  contract  because 
tb^  indoded  material  and  labor  that  liad 


not  in  fact  been  used  In  the  construction  of 
the  work  at  the  time  the  estimates  were  cer- 
tified; that  none  of  the  other  estimates  were 
Buffl^ent  to  autborlze  payments,  becanse 
they  were  not  made  by  Stanton,  poaoBslif: 
that  he  placed  Ills  ''O.  K."  upon  them  wiUwat 
any  personal  knowledge  or  information  as  to 
their  correctness;  and,  furtber,  that  tber 
were  insufficient  for  the  reason  that  they 
likewise  Included  many  items  for  labor  and 
material  that  bad  not  been  used  in  the  con- 
struction of  the  work.  Briefly  snmmailzed. 
the  contention  Is  that  the  state  having  made 
these  unauthorized  paymente  in  violation  of 
the  terms  of  tbe  contract,  tlie  bonding  cwn- 
pany  Is  discharged  from  any  liability  upon 
the  bond. 

It  is  said  that  "John  P.  Stanton  was  dec- 
ted  by  the  people  to  the  important  position 
of  State  Architect,  and  that  the  bonding  com- 
pany had  a  right  to  reply  upon  bis  abiUty 
and  integrity  to  see  that  the  constructloo 
company  should  not  receive  more  tban  it  wa» 
entitled  to  nnder  the  terms  of  tbe  oontiact* 
The  rights  of  the  parties  to  tbe  contract  are 
not  affected  by  the  fiict-tbat  Stanton  waa  a 
state  officer.  The  State  Architect  is  amwhit- 
ed  by  tbe  Gtovenwr,  but  it  is  no  part  of  bli 
duties  to  act  as  umpire  between  tiie  stato 
and  a  contractor.  Tbe  pazUes  merely  dioae 
bim  as  a  suitable  peracm  i^on  wbose  oertilM 
estimates  the  payments  should  be  made. 
They  might  have  selected  any  other  person 
or  agency  for  the  purpoea.  In  tnaWng  tht 
estimates  he  was  not  acting  as  State  Ardii- 
tect,  but  mer^  as  an  indi^uaL 

Upon  the  findings  of  fact  showing  tbe  man- 
ner in  which  tbe  third,  fourtb,  and  flftb  esti- 
mates were  Juade,  it  aeenm  to  us  dear  that 
they  were  the  estimates  of  John  F.  Stanton 
whether,  in  certifying  to  their  correctness,  be 
relied  upon  infomuiti«i  obtained  from  otba 
persons  or  acquired  It  In  the  flrst  Instance 
himself.  Tbe  tfmtract  did  not  in  terms  re- 
quire him  to  see  personally  that  the  irork 
was  done  or  tbe  material  nsed.  The  proil- 
sion  was  that  be  should  make  an  estimate  of 
the  labOT  and  nuterlaL  If  he  acted  In  good 
faith  In  reding  npim  information  from  oth- 
ers as  to  tbe  extent  of  the  work  and  tbe 
amount  of  labor  and  material  that  bad  been 
used,  and  the  Board  of  Begenta  In  good  faith 
made  Oie  payments,  tbe  terms  of  tbe  contract 
were  satisfied. 

It  is  not  claimed  tbat  there  was  actual 
fraud  in  the  manner  In  which  the  estimates 
were  made.  It  Is  argued,  liowever,  tbat  the 
Including  of  items  for  labor  and  material 
that  had  not  in  fact  been  nsed  tn  tbe  cim- 
structton  when  the  estimates  were  certifled 
amounted  to  a  constractiVB  fraud  upcA  the 
bonding  company. 

The  form  in  whldi  tbe  cwtlfleates  were 
made  was  clearly  sufficient  The  «nploy- 
ment  of  tbe  abbreviation  or  symbol  of  *V< 
K."  tai  audi  transBctira  is  Id  aecordame  with 
common  usage,  and  ite  meaning  was  not 
misunderstood  by  any  of  the  partlea. 
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In  Lumber  Co.  r.  Peteraon  &  Sampson,  124 
Iowa,  800,  100  N.  W.  KK).  payments  were  to 
l>e  made  to  the  contractor  upon  written  cer> 
tiacates  of  the  arcbltect  based  upon  esti- 
mates made  by  him  of  die  amouit  earned. 
The  Supreme  Conrt  of  Iowa  upheld  payments 
of  bills  which  were  Indorsed  by  the  architect, 
"O.  K.**  In  the  opinion  It  was  said:  '*Wbeth- 
er  the  architects  'O.  K.'  Indorsement  of  other 
bUls  for  payments  may  Uirlf  be  h^d  to  be 
a  compliance  with  the  contract  depends  upon 
tbe  meaning  to  be  attached  to  that  abbrevia- 
tion or  symbol.  *  *  *  As  already  re- 
marked, the  purpose  of  the  certiflcate  is  to 
witness  the  fact  that  the  snm  named  therein 
has  been  earned,  and  any  form  of  written 
communlcaUon  which  conv^  fliat  informa- 
tion InteUlglbly  and  to  the  satisfaction  of 
the  parties  should  be  held  saflUdent  Now, 
'O.  E.*  may  have  no  titie  to  be  classed  as 
'el^ant  English,'  but  in  the  business  life  of 
this  country  it  has  tot  many  years  been  in 
common  use,  and  has  acquired  a  meaning 
which  is  not  at  all  obscure  or  uncertain. 
Webster's  biternatifmal  Dletionuy  defines  it 
as  'all  correct'  The  Century  Dictionary 
gives  its  meaning  as  'all  right;  correct;  now 
commonly  used  as  an  Indorsement,  as  on  a 
hlU.'  It  is  ndther  more  nor  less  tiian  a 
brief,  but  expresdve,  certificate  of  tbs  cor- 
rectness of  the  bill  or  dalm  on  which  it  is 
iQdoTaed.**  124  Iowa,  pages  610,  611,  100  N. 
W.  554. 

The  contract  was  made  a  part  of  the  bond, 
and  it  is  true  the  provlalon  tihat  no  parent 
should  be  made  except  on  the  certificate  of 
the  architect  that  the  woA  for  which  the 
payment  was  due  had  been  usapvtty  done, 
like  tlie  prorision  tm  wUhholding  10  per 
oenL  as  a  final  payment,  was  for  the  benefit 
not  only  of  the  original  parttes  but  the  bond- 
ins  company  as  w^  T.  M.  O.  A.  t.  Bitter, 
90  Kan.  S32,  138  PacL  804,  and  cases  dtsd 
in  the  oplnitm.  But  this  brings  us  no  nearer 
a  solution  of  the  real  question  as  to  flie  lia- 
bility of  the  defendant  upon  the  bond.  The 
bonding  company  guaranteed  the  falUiful 
performance  of  tlie  contract  on  the  part  of 
the  construction  ccmipany.  The  latter  did 
not  ftiithfully  perform.  The  bonding  com- 
pany therefore  became  Uable  for  the  damages 
sustained  by  tbe  breadi,  unless,  as  d^endant 
contends,  the  state  Is  estopped  from  asserting 
the  liability  becanse  it  made  payments  for 
wortE  and  material  that  had  not  in  fact  been 
used  In  the  constmctlon  of  the  worfc  at  the 
time.  The  contract,  however,  expressly  pro- 
vided that  the  state  was  to  pay  90  per  cent 
ot  each  estimate  when  made  by'the  architect 
Is  the  state  esbq>ped  Qien  from  wwlntalning 
this  action  because  before  making  the  pay* 
ments  It  fhUed  to  take  the  precaution  to  see 
that  tbe  esOmates  were  true  and  correct? 
We  think  there  can  be  but  one  answw.  Tbe 
state  pnxtihased  the  bimd  for  Its  protection  in 
order  that  the  faithful  performance  of  the 
contnct  might  be  guaranteed,  and  the  state 
be  relieved  from  all  obllgatlona  except  to  pay 


the  90  per  cent  when  the  certificates  were 
mad^  and  the  final  payment  when  the  work 
was  completed. 

All  the  parties  to  tbe  contract  agreed  that 
whoi  the  estimates  were  made  and  certified 
tbe  amounts  due  thereon  should  be  paid  to 
tiie  contractor.  The  bond  provided  that:  **if 
payments  are  not  made  promptly  In  accord- 
ance to  contract*  this  bond  becomes  nnll  and 
void."  This  clause  was  placed  upon  the  face 
of  the  bond  with  a  rubber  stamp.  Tlut  dis- 
pute as  to  whether  It  was  stamped  theteon 
at  the  Instance  of  tbe  state  or  the  bonding 
company  we  regard  as  wholly  immaterial.  It 
was,  however,  to  the  interest  of  the  surety 
that  paymoitB  should  be  promptly  made  to 
tbe  contractor  to  ouible  the  latter  to  pur- 
chase latxHT  and  material  and  to  carry  out  the 
contract;  and  the  surety  was  obviously  more 
interested  In  tlie  ability  of  the  couBtruction 
company  to  perform  its  contract  than  was  the 
state.  Irrespective  of  these  contfderatlons, 
the  state  was  obliged  to  make  the  payments 
promptly  when  the  estimates  were  duly  cerii- 
fled,  unless  It  can  be  said  tiiat  th^  was  evi- 
dence or  some  finding  of  bad  faith  on  Its 
part  in  making  the  payments.  Nothing  In 
the  evidence  or  In  the  court's  findings  indicate 
that  the  state  acted  oOierwftBe  than  in  good 
faith. 

Id  Smith  v.  Molleson,  148  N.  T.  241.  42  N. 
B.  660,  the  contract  required  the  estimate  of 
the  required  "monthly  inyments  not  to  ex- 
ceed 80  per  cent  of  the  estimated  value  of  the 
work  performed  on  the  building."  In  an  ac- 
tion OD  the  bond,  one  ground  of  defense  was 
that  the  plaintiff  had  advanced  to  the  con- 
tractors a  larger  portion  of  the  contract 
price  than  he  was  required  to  by  the  contract 
because  he  had  paid  upon  estimates  based 
upon  work  done  upon  the  granite  at  the  quar- 
ry and  at  the  place  where  It  was  dressed 
before  It  was  actually  set  In  place  In  tbe 
building.  The  surety  was  a  private  person, 
and,  under  the  rale  of  strlctlsslml  Juris,  was 
not  to  be  held  beyond  the  precise  stipulations 
of  his  contract  Nevertheless  the  Conrt  of 
Appeals  held  that  these  payments  did  not 
constitute  such  a  departure  from  the  con- 
tract as  to  become  available  as  to  a  defense 
to  the  surety,  and  that  the  meaning  of  the 
contract  should  not  turn  on  the  use  of  the 
words,  "on  the  building" ;  that  the  work  on 
the  building  necessarily  Involved  tbe  prepara- 
tion and  carriage  of  the  material,  which  were 
shown  to  be  the  most  expensive  part  of  the 
contract;  and  that  tbe  contract  necessarily 
contemplated  that  the  contractor  would  use 
the  monthly  payments  for  meeting  these  ex- 
penses, and  would  be  pracflcally  unable  to 
perform  the  contract  if  these  payments  were 
not  made  befwe  the  stone  was  actually  set  in 
tlie  building.  It  was  said  in  the  opinion: 
"The  parties  had  the  right  to  give  to  the 
expression,  'work  performed  on  the  building,' 
a  broader  meaning,  which  could  very  pnpet- 
ly  include  tbe  value  of  any  work  done  or  ma- 
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terlals  procnred  under  the  contract  towards 
its  erection,  altboagh  the  granite  procnred 
and  prepared  had  not  yet  been  placed."  148 
N.  Y.  page  248,  42  N.  B.  671.  In  construing 
the  contract  the  court  took  into  consideration 
the  situation  of  the  parties,  the  nature  of 
the  work,  and  other  provisions  of  the  instru- 
meatj  and  that  the  Intoitlcm  was  to 
make  the  adTances  as  the  work  pn^rressed. 
It  was  further  said  tn  tiie  opinion:  "To  give 
to  It  the  other  oonstmctlon  would.  In  prac- 
tice, disable  the  contractors  at  the  rezy  cob* 
set  from  performance,  and  Impose  upon  the 
defendant  a  llabUit;,  Inevitable  from  the 
beginning,  and  poaslblr  in  a  nnich  larger 
amODut  than  has  followed  the  eODstmctlon 
adopted  b7  the  parties  tibemaelTeB.**  148 
N.  T.  page  24»,  42  N.  HL  671.  - 

By  tbB  terms  of  the  contract  in  this  case 
the  certificate  of  the  architect  was  binding 
upon  the  original  parties,  and,  under  the 
^ms  of  the  bond,  It  became  Undlng  ispon 
the  surety.  In  tbe  absence  of  frand  or  mis- 
take the  state  was  obliged  to  pay  90  per  c«it 
of  the  certified  estimates.  Ndther  fraud  nor 
mistake  is  set  ap  as  a  defttuH^  and  it  is  con- 
durivaiy^  established  by  the  evldaaoe  and 
findings  that  the  plaintiff  made  the  payments 
In  good  faith.  The  total  amount  of  the  five 
estimates  was  (16,618.53,  and  this  the  court 
finds  was  the  value  of  the  labor  and  material 
at  the  time  they  were  furnished  and  when 
the  estimates  were  made.  The  architect  was 
agreed  upon  by  the  parties  to  the  contract  as 
the  person  upon  whose  Judgmoit  and  deci- 
sion with  respect  to  the  character,  amount, 
and  value  of  the  work  payments  were  to  be 
made.  Tn  the  absence  of  fraud  or  mistake, 
they  are  bound  by  his  judgment  and  decision. 
In  Board  of  Education  v.  Shaw,  IS  Kan.  33, 
it  was  ruled  in  the  syllabus:  "Where  the  par- 
ties to  a  building  contract  agree  upon  an 
architect,  and  stipulate  and  agree  to  rely  up- 
on his  Judgment,  skill,  and  decision  as  to  the 
character,  amount  and  value  of  work  to  be 
done,  they  must  abide  by  hia  Judgment  and 
decision,  or  impeach  it  upon  the  ground  of 
fraud,  mistake,  undue  Influence,  or  some 
other  good  cause." 

Our  conclusion  is  that  the  plaintiff  Is  not 
estopped  from  maintaining  this  action  be- 
cause It  made  the  payments  upon  the  certified 
estimates  of  the  architect ;  but  it  Is  manifest- 
ly unjust  that  the  state  should  recover  for 
the  value  of  any  labor  or  material  included  In 
the  estimates  which  was  thereafter  diverted 
to  the  use  of  the  state.  It  seems  to  be  prac- 
tically conceded  that  material  of  considera- 
ble value  which  was  included  In  the  certified 
estimates  was  used  in  the  construction  of  the 
gas  producing  plant  and  gas  holder.  Di- 
mension lumber  was  used  for  concrete  forms, 
and  sand,  cement,  and  other  material  pur- 
chased for  the  mechanical  engineering  build- 
ing were  used  In  the  construction  of  the  gas 
producing  plant   There  Is  a  finding  tbat  the 


sand  vras  replaced. '  We  are  nnable  to  dis- 
cover from  the  evidence  or  from  the  fiml- 
ings  the  value  of  the  amount  of  labor  and  na- 
terlal  Included  In  the  estimates  which  was 
thus  Inverted  to  the  use  of  the  stat& 

The  Judgmoit  wlU  ttteretore  be  modified 
and  the  cause  remanded,  with  directions  to 
ascertain  the  aggregate  ralne  of  all  sach 
items  and  to  deduct  the  same  tmn  ttx 
amount  of  the  Judgment  All  ttie  Jostioes- 
concnrrlng. 


SSTES  V.  EDGAH  ZING  Oa 
(Supreme  Court  of  Kansas.   Dec  6^  UU.) 
fSyllabu*  by  the  Court.) 

1.  Mastbb  and  Ssbvamt  (I  297*) — Iimam 

TO  SeBVANTV-VEEDICT— FlHDIITGS. 

In  an  action  to  recover  for  injuries  lUese^ 
to  have  been,  received  because  a  certain  cun- 
veyor  belt  being  out  of  gear  started  in  getr 
and  in  motion  witlwut  human  agency,  tbe  jar;, 
in  answer  to  a  special  qaestion  whether  vaA 
bdt  got  into  gear  automatically,  answered, 
evidence  to  show  how  it  got  back."  Jleld,  that 
a  genend  verdict  for  the  idainUff  should  han 
been  set  aside. 

[Ed.  Note.— For  other  cases,  see  Ibster  and 
Se^an^  Gent  Dig.  H  1196-1198;  Dee;  Bis. 

(Additional  BylUtl>u%  »v  Editorial  8ttf.) 

2.  Tbiai,  (I  366*)— Sfeoiai.  InmBoOAnHtm 

— CoNSTBTJCnON— '  'ADTOKATICAJLX.T." 

In  construing  a  jury's  answer  to  a  vedil 
question  whether  a  belt,  the  motion  which 
caused  plaintiffs  injury  cot  into  gear  automat- 
ically, it  will  be  presamed  that  the  jury  ODder- 
stood  the  word  "automatically"  to  mean,  as  de- 
fined by  Webster,  "having  inherent  power  of  ac- 
tion or  motion;  self-actinc  or  seif-T^ulatins; 
not  voluntary;  not  depending  on  tlie  will;  nw- 
cfaanical." 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  871-874;  Dec.  Dig.  %  365.* 

For  other  defizdtions,  see  Words  and  Fbzaa- 
es.  voL  1.  pp.  649,  660J 

Appeal  from  District  Court  IfontgDmoy 

County. 

Action  by  William  J.  Eates  against  the 
Edgar  Zinc  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.  Beveised. 

O.  P.  Ergenbright,  of  Independency  for  ap- 
pellant, Chester  Stevens;  of  Independence, 
and  Charles  D.  Welidi.  of  CofE^lUe^  for 
appellee. 

WEST,  J,  The  plaintiff  recovered  a  Judg- 
ment for  injuries  received  while  working  at 
an  elevator  box  in  the  defendant's  plant 
The  building  was  four  stories  high,  and  the 
power  running  the  conveyor  belt  came  from 
a  horizontal  ^aft  on  the  fourtti  fioor,  which 
was  80  arranged  that,  when  the  belt  of  the 
conveyor  worked  upon  a  pulley  which  re- 
volved with  the  shaft,  the  power  was  there- 
by transmitted,  and  In  order  to  tlirow  the 
belt  out  of  gear  it  was  necessary  for  a  wort- 
man  on  the  first  fioor  to  pull  a  rope  reaching 
down  from  the  fourth  fioor,  the  effect  of 
which  was  to  change  the  bdt  over  to  a  loose 
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pulley  not  terolvlng  with  the  shaft  To  pat 
the  belt  In  gear  another  rope  was  provided 
by  which  the  belt  conld  be  drawn  back  so  as 
to  run  over  0M)  flzed  poUey.  Hie  petition 
alleged  among  otlter  things  Qiat  tibe  appa- 
ratus for  starting  and  stopping  the  conveyor 
belt  was  defectlTe  In  that  It  would  start  in 
motion  after  having  been  thrown  out  of  gear 
"without  any  one  having  pulled  the  rope  pro- 
vided for  that  purpose  by  reason  of  soma 
defect  in  tlie  machinery  for  throwing  and 
keeidng  said  belt  oat  of  gear" ;  that  it  was 
the  plaintiff's  duty  whm  the  conveyor  belt 
became  choked  to  throw  the  b61t  out  of  gear 
and  clean  out  the  elevator  bta. ;  that  in  at* 
tempting  ao  to  do  he  pulled  the  rope  in  the 
nsoal  and  proper  way  and  went  to  ttie  ele- 
vator box  and  proceeded  to  remove  with 
his  hand  the  accumulated  obstructions  there* 
In,  and,  while  so  engaged,  without  any  warn- 
ing the  belt  started  up.  trailing  the  plaln- 
UfTs  liand  forward  and  cmahlng  It  The 
answer  was  a  general  denial  and  plea  at  oon- 
tribatory  negligence  and  assumption  of  risk. 
The  inatmctlonB  were  brief  and  <dear  and  are 
not  attached  by  either  party.  The  jury  were 
told  that,  if  the  plaintUt  knew,  or  In  the  ex- 
ercise of  common  and  ordinary  sense  and 
Judgment  could  have  known,  that  the  In- 
stant the  obstmctlon  was  removed  the  belt 
would  start  in  motion,  then  he  conld  not  re- 
cover.  That  the  plaintiff's  claim  as  to  de- 
fects was  that  the  conveyor  belt  "would  start 
In  motion  without  any  one  having  pulled 
the  rope  provided  for  that  purpose." 

[1]  The  Jury  returned  a  verdict  for  the 
plaintiff  and  In  answer  to  special  questions 
found  that  he  pulled  the  rope  In  the  usual 
and  ordinary  way  for  throwing  the  machin- 
ery out  of  gear  before  beginning  work  in  the 
elevator  box;  that  the  belt  started  In  mo- 
tion, while  he  was  engaged  in  cleaning  out 
the  box,  without  notice  or  warning.  "Q.  14. 
Did  plaintlCT  throw  said  drive  belt  out  of 
gear  before  descending  Into  said  basement? 
A.  Tea.  Q.  15.  Did  Bald  drive  belt  get  into 
gear  automatically  after  plaintiff  went  down 
Into  said  basement?  A.  No  evidence  to  show 
how  It  got  back."  It  was  also  found  that 
the  plaintiff  stated  to  witnesses  that  he 
might  have  pulled  the  wrong  rope.  The  oth- 
er questions  were  answered  favorably  to  the 
plaintiff  and  were  consistent  with  the  ver- 
dict; with  the  possible  exception  of  a  finding 
to  the  effect  that  the  plaintiff  was  informed 
or  had  notice  of  the  dangers  and  hazards  of 
the  place  "by  observation"  and  another  ex- 
press finding  that  he  assumed  the  risks  and 
hazards  and  perils  of  the  place  at  which  he 
was  Injured,  which  would  seem  to  be  a  mat- 
ter rather  for  the  court  than  for  the  Jury. 
It  was  testified  by  experts  that  the  belt 
could  not  automatically  change  from  the  loose 
to  the  rigid  pulley,  but  other  evidence  like 
a  finding  of  the  Jury  was  to  the  effect  that 
the  drive  belt  could  move  from  the  loose  to 
the  tight  pulley  of  Its  own  accord.  The  de- 
fendant moved  for  Judgment  on  the  qpeclal 


findings,  which  being  overmled,  a  new  trial 
was  asked  for  and  denied.  The  defendant 
appeals  and  presses  the  point  that  the  plain- 
tiff did  not  testify  nnqnaUfiedly  that  he  knew 
the  belt  was  out  ftf  gear  before  he  went  ti> 
the  basement,  but  a  fair  interpretation  of 
hla  answers  on  direct  and  cross  examination 
Is  that  he  polled  the  proper  rope  which  waa 
provided  tor  the  purpose  of  taking  the  belt 
out  of  gear  and  which  he  assumed  would 
have  that  effect,  having  no  reason  to  think 
otherwise.  He  did  say  he  had  knowledge 
two  we^  before  that  If  he  pulled  it  out 
of  gear  It  might  itself  work  back  into  gear. 
We  think  the  candor  of  the  plaintiff  was  not 
only  commendable  but  that  it  did  not  weaken 
the  force  of  Us  testimony  or  make  it  less- 
convincing  than  a  positive  asserdim  of  ac- 
tual knowledge  that  the  belt  was  out  of  gear. 
It  Is  also  emphasized  that,  before  a  recovery 
could  be  had,  the  Jozy  must  brieve  that  a 
defect  existed  in  the  mechanism  for  fftiifH^g 
the  b^t,  reaacm  wliereof  the  lattw  would 
start  in  motion  without  any  (me  having  pull- 
ed the  rope  provided  for  that  purpose  (that 
Is,  of  its  own  accord,  automatically),  and 
that  the  answer  to  question  16,  "No  evidence 
to  show  how  it  got  back,"  leaves  the  matter 
In  the  situation  of  basing  the  verdict  upon 
conjecture. 

[2]  While  the  use  of  the  word  "automatic" 
in  the  question  is  criticised  by  the  plaintiff. 
We  think  the  Jury  must  have  rightfully  un- 
derstood It  to  mean  as  Webster  defines  it:. 
"Having  an  Inherent  power  of  action  or  mo- 
tion; self-acting  or  self -regulating;  not  vol- 
untary; not  depending  on  the  will;  mechani- 
cal." Webster's  New  International  Diction- 
ary 19UL  In  other  words,  we  think  the  Jury 
understood  the  question  and  intended  by  the 
answer  to  say  that  there  was  no  evidence 
to  show  whether  the  belt  started  in  motion 
mechanically  by  reason  of  some  defect  in 
the  shifting  gear  or  by  the  application  of 
human  force.  The  minus  quantity  in  this 
finding  Is  represented  by  that  portion  of  the 
allegation  that  the  "conveyor  belt,  •  •  • 
by  reason  of  said  defect  In  said  machinery 
hereinbefore  set  out,  started  up,"  etc.  It  is 
impossible  to  discover  In  the  findings  any- 
thing which  shows  that  the  belt  started  on 
account  of  this  defect  and  not  by  reason  of 
the  rope  being  pulled  by  some  one.  The 
plaintiff  testified  that  after  he  had  pulled 
the  rope  and  gone  below  to  clean  out  the 
box,  and  had  taken  out  about  a  bushel  of 
the  obstructions,  he  ran  his  hand  in  under 
the  belt  and  found  a  nail  or  spike  in  the 
cup  of  the  elevator;  "so  I  took  my  band  and 
worked  that  loose,  and  when  I  got  my  ob- 
struction loose  the  elevator  started  and 
caught  my  hand."  This  may  have  been  one 
reason  why  the  Jury  felt  unable  to  state 
what  started  the  belt  in  motion. 

While  the  defendant  is  not  entitled  to  a 
Judgment  on  the  spedal  findings,  and  while 
but  for  the  answer  to  question  No.  IS  the 
general  verdict  might  be  reconcilable  with 
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Uie  other  special  findings,  tbe  entire  con- 
clusions of  the  jury  leave  the  case  in  the 
cunditlon  of  having  found  In  favor  of  the 
plaintiff  while  failing  to  And  one  of  the  es- 
sential elements  of  his  right  to  a  recovery. 
One  ground  of  a  motion  for  a  new  trial  was 
that  the  verdict  was  contrary  to  the  evidence, 
and  in  the  respect  indicated  this  ground  was 
well  takes,  and  the  motion  should  have  been 
granted. 

It  was  alleged  and  found  tliat  tbe  defend- 
ant had  not  furnished  plaintiff  a  safe  place 
In  which  to  woiiE,  but  It  la  clear  that  the 
controllii^  cause  of  such  tmsafety  was  tbe 
tendency  of  the  belt  to  shift  from  tiie  loose 
to  the  fixed  pulley,  and  In  this  instance  it  was 
necessary  to  prove  that  snch  shifting  occur- 
red wmurat  hunuui  agency.  This  (the  very 
-crux  of  the  matter)  the  Jury  failed  to  deter^ 
mine. 

Tbe  Judgment  Is  reversed,  and  the  cause 
remanded  for  farther  proceedings  in  acoord- 
anoe  herewitb.  AU  tbe  JuaUcee  ocmcorrlng. 


stale:eb  v.  dbakb. 

<Siipiem«  Court  of  Kansas.    Dec.  6,  1918.) 

(Byllabu4  by  the  Court.) 

1.  Mauoious  Pbobbodtion  (I  47*)  — AonoK 

FOB  Damages— Petition— CoNSTStTcnoM. 
The  petition  herein  interpreted,  and  held 
to  itate  a  cause  of  action  for  willfnl  and  ma- 
lidooB  oppression  by  tbe  defendant  acting 
through  bis  agenti  in  seeking  to  enforce  uauri- 
ous  and  unlawful  claims  against  plaintifiE,  and 
should  not  be  regarded  as  one  asserting  a  lia- 
bili^  on  the  ground  of  the  coDsplracy  of  tbe 
defendant  with  tua  agents  as  tort-feaBon  and 
co-conspirators. 

[Ed.  Note.— For  other  eases,  aee  Malidons 
Prosecution,  Gent  Dig.  ||  91,  ^  90;  Dec. 
Dig.  i  47.*] 

2.  Maucious  PaosEcunoN  (J  lU*)  —  Un- 
vonnoED  SoiTS— Ijabiutt  fob  Damages. 

Where  a  party  makes  an  unlawful  demand 
against  ano^er,  and  maliciously  and  oppres- 
sively Qses  the  machinery  of  the  courts  and  the 
process  of  the  law  as  well  as  other  measures 
in  an  endeavor  to  enforce  the  payment  of  such 
demand,  tbe  injured  part?  is  entitled  to  recover 
the  loss  and  damage  resalting  from  such  wrong- 
doing. 

[Ed.  Note^For  other  case,  see  Malidous 
Prosecution,  Cent  Dig.  S|  11,  12;  Dec  Dig.  { 
lO.*] 

3.  DAUAQES  (S  87*)— MaUCXOTTS  FBOSBCimON 

({  68*)  —  ExEHPLABT  Damages  —  Gkoundb 

FOR  Allowance. 

Exemplary  damages  are  not  allowable  be- 
cause of  any  special  merit  in  plaintiff's  case, 
but  are  imposed  by  way  of  punishine  tbe  de- 
fendant for  an  invasion  of  the  plainttfTs  rights 
in  cases  characterized  by  malice,  fraud,  or  a 
willful  and  wanton  disregard  of  the  rights  of 
others,  and  it  is  held  that  tbe  elements  justify- 
ing the  allowance  of  such  damages. are  present 
in  this  case. 

[Ed.  Note.— For  other  cas^  see  Damages, 
Cent  Dig.  II  188-192;  Dec  Dig.  i  87;«Ma- 
licious  Prosecation,  Cent  Dig.  |  loT ;  Dec  Dig. 
I  68.*] 


^Additional  Syttahtu  hp  EditorM  Staff.) 

4.  Malicious  Peosecdtion  (|  68*)  — Excra- 
sivB  Bboove&t— &1AUCX0US  Pbosscutioh. 
Where  plaintiff  borrowed  $25  on  nsurions 
terms,  so  that  tbe  claim  amounted  to  ^00  in 
a  few  months,  thooA  he  bad  paid  $145.50 
thereon,  and  where  defendant  malidonalj 
btousfat  proceedings  to  enforce  his  claim,  and, 
by  shiftiDg  same  from  state  to  state,  and  bring- 
ing actions  in  different  places,  and  using  dila- 
tory tactics,  caused  plaintiff  injury,  an  award 
of  $5,000  as  pnnitive  damages  was  not  eices- 
slve. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |  168;  Dec.  Dig.  | 
69.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Joseph  B.  Stalker  against  D.  D. 
Drake  and  another  who  died  pending  tbe  ac- 
tion. From  Judgment  for  plaintiff,  defend- 
ant appeals.  Modified  and  affirmed. 

B.  3.  Ingrataam,  Nathan  Cree,  and  U^ 
Anany  &  Alden,  all  of  Kansas  City,  for  appel- 
lant li.  W.  Eepiinger,  of  Kansas  City.  Kan., 
and  Madden  &  Scholer,  of  Eanaag  GUy,  Uo^ 
for  appellee. 

JOHNSTON,  a  J.  This  waa  an  action  by 
Joseph  B.  Stalker  against  D.  D.  Drake  to 
recover  damages  for  all^^  willful,  wanton, 
and  malicious  oppresBion.  Tbe  record  dis- 
closes that  the  appellant  was  a  money  len^, 
and  had  a  chain  of  offices  over  the  country, 
with  headquarters  at  Kansas  City;  the  Kan- 
sas City  office  being  managed  by  an  agent 
named  Yan  Zandt  Dralce's  realdoioe  ap- 
pears to  have  been  at  Delaware  Water  Gap, 
Pa.  The  appellee  was  a  railway  employ^, 
and  had  been  employed  by  a  number  of  rail- 
way companies  in  varioua  capacities  as 
freight  brakeman,  conductor,  switchman,  and 
yardmaster.  In  May,  1903,  while  employed 
by  the  St  Louis  &  San  Francisco  Railroad 
Company  as  conductor,  the  appellee  'applied 
to  the  office  of  Drake,  managed  by  Van  Zandt, 
for  a  loan  of  $25.  He  signed  two  papers 
without  reading  either  of  them.  One  was  a 
note,  and  the  other  an  assignment  of  his 
wages.  The  loan  was  to  run  for  a  period 
of  one  month,  and  Stalker  was  to  pay  $2.50 
for  the  use  of  the  money.  He  renewed  the 
note  the  following  month  on  the  payment  of 
an  additional  $2.50.  He  endeavored  to  again 
renew  It  In  Jnly  a  day  or  two  after  it  be* 
came  due,  and  was  informed  that  the  matter 
had  been  placed  in  the  hands  of  an  attorney, 
and  that  it  would  cost  him  $10  more  to 
straighten  the  matter  out  Under  protest 
this  amount  was  added  to  the  amount  of  the 
note,  and  another  $2.60  paid  by  Stalker  as 
Interest  In  September,  when  the  loan  again 
became  due.  Stalker  had  not  received  his  pay 
check,  and  upon  inquiry  waa  told  that  an 
extension  of  a  few  days  would  be  given,  and 
when  the  pay  check  was  received  he  was  then 
informed  that  another  $10  from  him  woald 
be  necessary  to  get  the  matter  out  of  the 
hands  of  another  attorney  with  whom  tbe 
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note  bad  baen  v3a(xA,  and  after  considerable 
controverar  he  signed  a  note  for  $45,  paid 
$3.50  as  Interest  and  agreed  to  pay  $4.S0  for 
tbe  next  month.  In  October,  on  account  of 
the  derailment  of  a  train,  Stalker  was  a  few 
days  late'  in  tendering  payment  of  tbe  inter- 
est^ and  he  was  then  Informed  that  Che  claim 
was 'in  the  hands  of  an  attorney,  and  that 
salt  had  been  brought  upon  It;  but  Van 
Zandt  would  not  give  him  the  name  of  the 
attorney  or  of  the  court  They  insisted  on 
adfling  $10  for  attorney's  fees  and  $5  for 
court  costs,  and  the  note  was  thereby  In- 
creased to  $60.  He  eontlnaed  to  pay  $6  a 
montli  OB  this  amount  until  Febmazy,  1905. 
In  the  meantime  he' had  borrowed  ^  ad- 
ditional, and  tbU  amount  was  repaid  at  the 
Old  of  tbe  month,  including  interest  thereon 
at  10  per  cent  per  month.  In  February, 
1905,  Van  Zandt  notified  Stalker  that  the 
account  would  have  to  be  finally  settled  tbe 
following  month.  Stalkor,  not  being  able  to 
pay  the  claim,  and  thus  protect  his  railroad 
record,  resigned  his  position  with  the  railroad 
company.    Later,  and  about  May  or  June, 

1005,  he  secured  employment  from  the  Chica- 
go &  Alton  Railroad  Company  as  night  yard- 
master.  Tbe  controversy  wltti  Van  Zandt  as 
to  the  paymrait  of  the  loan  still  proceeded, 
and,  being  pressed  for  payment  of  all  that 
was  claimed,  Stalker  filed  a  vtdontary  peti- 
tion In  bankruptcy,  wM<Sl  rranlted  in  a  dis- 
charge, and  in  the  proceeding  the  debt  to 
Drake  was  scheduled  at  $66.   In  February, 

1006,  one  of  the  blank  assignments  which 
Stalker  had  signed  when  the  loans  were  re- 
newed was  filled  out  by  Van  Zandt,  and 
filed  with  the  Chicago  ft  Alton  Railroad  Com- 
pany at  Chicago,  and  thereafter  tbe  pay- 
ment of  Stalker's  wages  was  withheld.  A 
suit  was  b^un  there  by  Drake  to  recover  on 
his  claim,  which  had  suddenly  grown  to  $140, 
and  Stalker,  to  protect  his  interest,  made 
several  trips  to  Chicago,  and  finally  a  non- 
suit was  taken.  This,  however,  did  not  op- 
erate to  release  Stalker's  wages  because  of 
the  assignment  whlc^  had  been  filed.  He 
was  reduced  from  the  poslti(Hi  of  yardmaster 
to  that  of  foreman,  and  from  that  of  foreman 
to  helper,  and  in  November,  1909,  he  felt 
compelled  to  resign  his  position.  Stalker, 
at  that  tlm^  had  received  tbe  original  loan 
of  $25  and  $30  at  another  time,  and  had 
already  paid  Drake  $145.50;  but  only  $30 
of  the  amount  paid  had  been  credited  on  the 
principal  Indebtedness,  and  Stalker  bad  there- 
fore paid  $115.50  for  the  use  of  $25  from 
May,  1^08,  to  February,  1905.  On  September 
6.  1006,  Drake  tHrou^t  a  second  action  In 
Chicago,  and  this  time  he  asked  Judgment 
for  $200  on  what  had  been  a  ^5  loan.  Sev- 
eral continuancea  were  bad  at  tbe  Instance  of 
Drake,  which  necessitated  several  trips  to 
Chicago  by  Stalkw.  A  trial  was  fin^  had, 
and  a  Judgment  in  favor  of  Stalker  was  ren- 
dered. No  anwal  was  taken  from  this  Judg- 
ment Drake,  and,  altfaou^  Judgment  had 
been  rendered  against  him  for  the  costs  of 
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tbe  depo8ltl(ai8  taken  by  Stalker,  a  demand 
for  the  payment  of  this  amount  was  refused. 
Another  of  the  blank  assignments  bad  been 
given  before  the  Judgment  against  Drake  was 
rendered,  was  filled  out,  and  filed  with  the 
railroad  company  in  Chicago.  On  Its  foce  it 
purported  to  have  been  glv^  after  the  Judg- 
ment, and  ebnstltnted  a  new  claim  against 
Stalker's  wages.  Stalker  then  brought  this 
action,  in  which  Drake  and  Van  Zandt  were 
both  named  as  defendants;  but  Van  Zandt 
died,  and  an  amended  petttlon  was  filed 
against  Drake  alone,  in  which  these  and  oth- 
er &cts  were  stated  at  length.  It  Is  allied 
that  the  Illegal  and  oppressive  measures  were 
used  by  Drake  ta  and  out  of  court  through 
a  spirit  of  malice  and  revenge  with  a  view 
of  coercing  and  making  Stalker  pay  illegal 
demands,  and  that  Stalker  had  thereby  been 
deprived  of  his  wages,  had  suffered  for  the 
necessities  of  life,  and  been  compelled  to 
pay  sums  of  money  for  lawyer's  fees,  ex- 
penses of  litigation,  and  other  purposes,  and 
he  therefore  asked  for  both  actual  and  ex- 
emplary damages.  The  trial  rasulted  In  a 
verdict  In  fftvor  of  Stalker  for  $1,000  as  ac- 
tual and  $5,000  as  punitive  damages. 

[1]  It  Is  contended  that  no  recovery  can 
be  had  because  of  the  lack  of  legal  evidence 
of  conspiracy.  The  appellant  assumes  tiiat 
the  action  is  one  to  recover  damages  for  a 
conspiracy  between  appellant  and  his  agents, 
and  that,  as  there  is  a  lack  of  proof  to  show 
combination,  concert  of  action,  a  unity  of  de- 
sign, and  a  common  purpose  of  aU  to  do  the 
unlawful  acts,  no  recovery  can  be  had. 
There  is  nothing  substantial  In  this  conten- 
tion.- The  action  Is  not  grounded  on  the  con- 
spiracy of  Drake  and  his  agents  as  tort-feas- 
ors, but  is  the  ordinary  one  assertlog  a  lia- 
bility for  the  wrongs  of  appellant  accom- 
plished by  himself  directly  and  through  his 
agents.  The  word  "consiAracy"  is  used  In 
the  petition  where  It  is  alleged  that,  Drake 
knowing  that  appellee  was  dependent  upon  his 
salary,  and  that  the  filing  of  an  assignment 
with  the  railroad  company  and  the  beginning 
of  suits  against  appellee  would  stop  the  pay- 
moit  of  his  wages,  prevent  promotion  In  tbe 
railroad  service^  and  Jeopardize  his  position, 
and  knowing,  also,  that  the  claim  against  ap- 
pellee was  Illegal  and  ^tortionate,  and  could 
not  be  collected  by  legal  mean^  he  and  his 
agent  brought  suits  away  from  Kansas  City 
and  In  Chicago,  remote  from  appellee's  resi- 
dence^ filing  assignments,  obtaining  continu- 
ances, and  resorting  to  other  dllatrar  tactics, 
and,  when  a  final  adjudication  was  rendered 
against  appellant,  that  he  still  continued  to 
file  assignments  and  to  make  threats  of 
other  litigation,  and  that  all  these  acts  were 
parts  of  one  systematic  scheme,  plan,  and 
con^Iracy  of  oppression  and  fraud  carried 
out  by  appellant  and  his  agents  to  coerce  ap- 
pellee into  paying  a  fraudulent  claim.  It  was 
evidently  the  purpose  ot  tbe  pleader  to  state 
a  liability  of  appellant  for  wrongs  done  by 
him  through  his  agents  as  well  as  by  himself. 
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and  not  to  aesert  •  lUbUity  against  the  agents 
as  tortrfeason  and  oo-consplratorB.  The  word 
"oomiilracy"  vai  manlfeatly  used.  In  tbm 
sense  of  scheme  or  system  of  wrongdoing 
derlsed  and  carried  out  by  appellant  and  flie 
recovery  Is  only  sought  on  the  groimd  that 
he  Is  responsible  for  acts  done  by  hjmw^if  and 
also  by  bis  agents  within  the  scc^  <it  tfielr 
agency. 

[f]  The  argument,  that  a  cause  of  actUm 
is  not  stated  In  the  petition  can  hardly  be 
seriously  made.  It  certainly  states  good 
ground  for  recover  tor  both  actual  and 
pnnittTe  damages,  and  It  would  be  a  re- 
proach upon  the  law  if  It  did  not  afford  a 
remedy  for  the  willful  and  malicious  ecte  of 
oppression  and  coercion  recited  In  the  peti- 
tion. 

It  Is  also  contended  Uiat  the  award  of  fl,- 
000  as  actual  damages  Is  not  supported 
the  eTidaicB  nor  yet  by  the  special  flTmingf, 
The  Injuries  about  wtalcdi  testimony  was  giv- 
en would  have  afforded  a  basis  for  a  mudi 
larger  award ;  but  there  are  reasons  for  the 
contention  that  the  findings  do  not  warrant 
the  amount  awarded  as  actual  damages.  In 
answer  to  special  questions,  the  Jury  found 
that  appdiee  was  tiitltled  to  recover  $75  for 
loss  of  tim^  f20  for  attorney's  fees  in  the 
first  suit  brought  btfore  a  Justice  of  t2ie 
peace  in  (9ilcago,  $18  for  the  expense  of  d^ 
osltlons,  926  for  attorney^  tees  in  the  seo' 
ond  suit  at  OUcago*  flOO  for  attorney's  fees 
in  a  suit  at  Kansas  dty,  and  $10  for  pro- 
curing surety  bonds  In  the  Uttgation  with 
appellant  Then  the  question  Is  siked,  "If 
you  allow  any  other  sum  as  actual  damages, 
state  for  what  said  actual  damages  ue  al- 
lowed?" and  it  is  answered.  "Ballroad,  hobd, 
and  Inddsntal  expenses  9200."  The  Items  of 
damage,  excluding  the  last  one  mentioned, 
amount  to  9248,  and  the  sum  oC  all  other 
actual  damages  Is  placed  1^  the  Jury  at 
9200;  This  last  sum,  togeth«  vritb  those 
first  named*  amounts  to  9448,  and  under  the 
language  of  the  findings  Chat  must  be  the 
limit  of  recovery  for  actual  damages.  A 
much  larger  allowance  might  have  been 
made  for  attorney's  fees,  as  there  was  testi- 
mony that  for  certain  litigation  growing  out 
of  the  wrongs  of  appellant  $200  would  have 
been  reasonable  for  the  services  rendered. 
However,  It  is  not  Included  in  the  findings  of 
the  Jury,  and  the  ftom  of  the  flntWngH  ig  guch 
as  to  negative  an  intuition  to  Include  it  In 
the  general  verdict  With  Hie  injury  to  the 
standing  of  apptilee  with  his  employer  and 
coempIoySs,  the  humiliation,  worry,  and  loss 
occasioned  by  the  withholding  of  his  wages, 
and  the  distress  and  loss  resulting  from  the 
nagging  coercive  measures  and  litigation 
brought  against  him,  which  is  disclosed  by 
the  evidence.  If  the  witnesses  had  named  the 
pecuniary  loss  sustalued  by  appellee  for 
these  causes,  a  much  larger  award  would 
have  been  warranted.  There  Is  abundant 
evidence,  we  think,  to  sustain  the  award  of 
the  items  first  mentioned  as  actual  damages. 


Some  complaint  Is  made,  however,  that  the 
evidence  does  not  sustain  the  finding  of  the 
award  of  9200  for  railroad,  hotel,  and  inci- 
dental expenses.  Tlie  term  ^incidental"  u 
ordinarily  used  and  applied  to  expenses  in- 
dudea  a  variety  of  ttdngs.  No  request  wis 
made  to  have  the  Jury  sped^  or  definitely 
state  the  thii«s  indnded  in  the  term,  and  hi 
the  absence  of  snch  request  we  are  not  dis- 
posed to  place  any  narrow  construction  upon 

the  flnrting- 

[I]  It  is  urged  that  there  is  no  ground  for 
the  allowance  of  exemplary  damages,  and 
that;  in  any  event,  the  award  is  so  large  as 
to  indicate  passion  and  prejudice  on  the  part 
of  tiie  Jury.  Tbe  punitive  damages  woe 
fixed  at  the  sum  of  9B|000.  It  is  argued 
appellant  that  this  award  was  necessaiily 
tlie  result  of  unreasoning  luMtllity  of  the 
Jurors  against  usury  and  their  reseotmeit 
against  appellant  as  a  usurer.  The  diarges 
made,  for  tiie  use  of  the  mon^,  althon^  ex- 
tortlonato  and  unconscionable,  are  not  the 
grounds  upon  whidi  punitive  damages  were 
allowed.  Appellee  may  not  be  entitled  to 
much  sympathy  for  the  excessive  rate  of 
interest  which  he  paid,  because  when  the 
loan  was  effected  be  volimtaxlly  underlnok 
to  pay  a  rate  of  10  per  cent  per  month.  Id 
bis  bdialf  it  Is  said  that  he  was  a  straoger 
In  Kansas  City,  unacquainted  with  appel- 
lanlfs  system,  and  In  bis  Ignorance  found  It 
necessary  to  pay  what  the  appellaot  de- 
manded. The  interest,  althouiih  120  per  cent 
pa  annum,  is  only  a  small  part  of  the  nn- 
lawtul  claim  wMch  appellee  was  pressed 
to  pay.  Tbe  loan  was  increased,  as  the  tes- 
timony shows,  by  various  devioee,  sndi  as 
fabricated  attorney's  foes  and  iweteoded 
court  costs,  80  that  In  a  fow  months  a  loao 
of  92R  had  become  a  dalm  for  9200,  not- 
withstandiiv  that  the  appellee  fn  the  mean- 
time had  paid  an>dlant  914IU!0  in  an  effoit 
to  dlscha^e  the  debt  Hie  means  nsed  to 
oiforce  the  payment  of  the  nnconsdonable 
demand  betrayed  wantonness  and  maUce. 
Appdlant  knew  of  the  straightened  dicum- 
stances  of  appellee,  and  of  the  rule  of  the 
railway  company  that  an  asslgnmesit  of  an 
employe's  wages  was  a  ground  for  his  dli- 
diarge  from  service,  and,  having  secured  a 
number  of  blank  as^nments  from  ivpeOee^ 
held  them  over  his  bead,  driving  him  to  file 
signing  of  notes  for  larger  sums  and  the 
paynmt  of  90  per  month  for  the  use  of  the 
925  loan.  These  assignments,  being  execut- 
ed in  blank,  woe  filled  in  by  appdlant  fOr 
such  times  and  amounte  as  he  saw  fit  Whoi 
appellee's  necessities  were  great,  and  he  oon- 
claded  to  raise  and  pay  the  amount  of  the 
last  note,  although  extortionate,  in  order  to 
release  his  wages,  which  had  been  tied 
up  by  an  asaigimient,  his  offer  was  met  by 
demand  of  appellant  for  the  payment  of 
$140,  and  Van  Zaudt,  the  agent  of  appellant, 
said  to  bim  tliat.  If  his  baby  was  In  a  dan- 
gerous coudltion,  as  appellee  had  represent- 
ed, he  should  pay  the  9140,  and  obtain  a  le- 


Digitized  by 


Google 


Kaiu) 


mtST  NAT.  BAKK  T.  BANGS 


916 


leaaa  of  Ids  wmgm  When  trodlw  protested 
agalint  snch  «n  csnrUtant  demand.  Van 
Zandt  repUed  ttiat  aiipenee  liad  earned  ap- 
pellant; who  vaa  a  mmionaire,  and  employ- 
ed attmneys  by  tbe  year,  a  great  deal  of 
trouble,  and  tiiat  appelant  was  goliv  to 
make  an  example  of  appdleew  Wben  rendnd- 
ed  that  appellee  had  obtained  a  discharge  In 
bankrnptey,  and  alao  that  the  claim  of  appel- 
lant was  not  aiforeeable  became  of  nsuy, 
Van  Zandt  said  be  niiaerBtood  these  pointi, 
bat  tbattbey  proposed  to  go  sbead  In  tbe  nse 
of  tbe  methods  they  bad  been  employing  to 
compd  payment  On  anotbn  occaslan  be 
said  to  an  attorney  of  appellee  that  they  bad 
appellee  tied  vp,  that  a  man  of  bis  means 
could  not  afford  to  fight,  that  continuances 
wonld  be  taken  and  costs  made  wMch  ap- 
pellee ooold  not  meet,  and  n^ed  ttiese  rea- 
sons to  the  attorn^  why  appellee  should 
pay  tbe  demand.  Ttn  shifting  from  state  to 
stat^  the  nse  of  the  mscWnery  of  the  conrts, 
and  the  abnse  of  Ita  process  In  the  tfort  to 
enforce  Uie  demand,  tbe  brlngboig  of  tbe  ac- 
tions in  dlfitant  places,  and  tbe  nse  of  dila- 
tory tactics  In  SDdi  lU^tlon,  all  calculated 
to  exhaust  the  lesonrces  of  appellee,  and 
force  him  to  pay  the  onjnst  demand,  afford- 
ed abundant  grounds  for  the  award  of  puni- 
tive damages.  Sndb  damages  are  allowable, 
not  because  of  any  special  merit  In  the  plain- 
tllfa  case,  but  are  Imposed  by  way  of  pnn- 
jahing  defendant  for  mf^n^^^^^^f,  Tlndlc- 
tir^  or  a  wUlfnl  and  wanton  Invaslni  of  tbe 
plalntUE's  rights;  tbe  purpose  being  to  re- 
strain him  and  deter  others  from  the  commis- 
sion of  Uke  wrongs.  Such  damages  are  tmly 
given  where  maUce,  fraud,  or  a  willful  and 
wanton  lUsregard  of  tbe  rights  of  others  al- 
ter into  tbe  case. 

t4]  Tbe  elemeste  jtutifylng  sodi  an  award 
are  certainly  present  in  this  case,  and,  hav- 
ing in  mind  the  purpose  tar  which  th^  are 
allowed,  we  cannot  say  that  tbe  award  la  ex> 
cessive,  or  that  it  Indicates  passion  and  prej- 
udice on  the  part  of  tiie  Jury. 

We  find  no  error  in  the  Instructions  of  the 
court  nor  any  ground  for  reversal;  but  the 
Judgment  of  tbe  trial  court  will  be  modified, 
awarding  actual  damages  In  tbe  sum  of 
making  the  total  awud  for  both  pur- 
poses (6448. 

Tb9  Jndgment  so  modified  is  affirmed.  All 
the  Justtces  concurring. 


FIRST  NAT.  BANK  OF  WINTIBLD  t. 

BANGS  et  al.  (two  cases). 

(Supreme  Oourt  of  Kansas.   Dec.  6,  1913J 
(BvUahu*  &v  th0  Court.) 

1.  GiTAEDIAN   AND    WaBD    (J  112*)— TENANTS 

IN  Common— MoBTaAOEs—VALiDiTT. 

Where  tbe  same  guardian  represents  ser- 
eial  minor  wards  who  are  tenants  in  common 
of  reel  estate,  drcumstances  may  exist  wbidi 
will  jnsttty  the  probate  coart  in  authorizing  him 


to  borrow  money  for  thMr  oommon  benefit  and 
■ecare  it  by  a  mortgage  upon  the  entire  tracL 

[Ed.  Note^For  other  eases,  see  Chiaidian  and 
Wa^^  Cent.  Dig.  H  401-401;   Dee.  Dig.  |. 

2.  GUAHDIAN  AND  WABD  (f  112*)— MOSTGAOK 
— OkDKB  or  COUET  —  FOBBCLOSUBB  —  SCOPB 

or  Inquikt. 

In  an  action  to  foreclose  such  a  mortgage, 
tbe  question  whether  circumstances  actually 
ezisted  which  Justified  its  ezecutton  in  that 
form  is  not  ojfea  to  inquiry. 
[Ed.  Note.— For  other  case&  see  Guardian  and 
Gent  Dig.  »  ^r404;   Dec  Dig.  | 

3.  GtTAKDUn  AND  WABO  ({  112*)— MORTaAOX 
— FOBECLOBUBB— SOOFK  OW  INQUIBT. 

Circnnutanoes  may  exist  which  juBti&  the 
probate  court  in  authorizing  a  guardian  to  bor- 
row money  by  mortgage  on  tbe  real  estate  of 
his  ward  for  use  in  the  porchase  of  personal 

ftroperty,  to  be  used  in  connection  therewith, 
n  order  to  make  it  prodnctiTe ;  and,  in  an  ac- 
tion to  foiedose  such  a  mortgage,  the  ques- 
tion whether  such  circumstances  ezisted  is  not 
open  to  inquiry. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
mrd^  Cent  Dig.  H  4U-404;   Dec  Dig.  { 

4.  EviDzHCE  ((  82*)— GnABSiAir  AifS  Waro 
(i  163*)— LnoTATioiT  or  Acnons  (|  1K*>— 
Suspension— Patuent  bt  Guabdian— Psk- 
sumftion  as  to  accountinq. 

A  payment  properly  made  by  a  guardian 
from  the  funds  of  his  ward  upon  a  mortgage 
executed  by  himself  on  order  of  the  protute 
court,  will  suspend  the  ronnlng  of  tbe  statute 
of  limitations.  Such  a  payment  will  be  deemed 
to  bare  been  properly  made  where  the  guard- 
ian's report,  showing  such  enenditure,  has 
been  approved  1^  the  court.  That  such  re- 
port has  been  made  and  approved  will  be  pre- 
sumed from  the  fact  that  the  wards  have  been 
of  age  for  some  thne  and  nothing  appears  to 
the  contrary  beyond  a  finding  in  general  terms 
that  the  probate  court  did  not  authorise  the  pay- 
ments. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  104;  Dec  Dig.  I  82  Guardian 
and  Ward.  Cent  Dig.  »  407,  474.  540-644; 
Dec  Dig.  1 163;*  Limitation  of  Actions,  Cent 
Dig.  SI  623^ ;  Dec  Dig.  i  166.*] 

5.  GCABDIAN  AND  WaBD  (f  112*)— EXEOUTIOK 
or  MOBTQAGB— AUTHOBITT  Or  OUABDXAH. 

Where  an  order  of  the  pn^te  court  has 
been  made  authorizing  a  goardtan  to  execute 
a  mortgage  on  his  ward's  real  property,  and  a 
chance  of  guardians  is  effected  oefore  such  or- 
der u  carried  out  the  new  guardian  may  act 
upon  tbe  authori^  given  his  predecessor. 

WLEd.  Note.— For  other  cases,  see  Guardian  and 
112.^  Cent  Dig.  g|  401-404;   Dec  Dig.  g 

Appeal  from  District  Court,  Cowley  County. 

Two  actions  by  the  First  National  Bank  of 
Wlnfleld  against  Milton  A.  Bangs  and  others. 
From  Judgment  for  plalntlfC,  certain  defend- 
ants appeaL  Affirmed. 

F.  C.  Johnson  and  S.  C.  Bloss,  both  of 
Winfleld,  for  appellants.  Hackney  &  Laffer- 
ty,  of  Wlnfleld,  for  appellee. 

MASON,  J.  The  First  National  Bank  of 
Winfleld  brought  an  action  to  foreclose  two 
mortgages  executed  by  a  guardian  In  behalf 
of  a  number  of  minor  wards,  upon  order  of 
the  probate  court   Judgment  was  rendered 
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fat  Om  plaintiff,  and  a  separate  appeal  la 
proeecuted  by  eacb  of  two  sronps  of  de- 
fendants. 

It  is  contended  tiiat  one  of  tbe  mortgages 
la  TOld  upon  two  principal  gronnda :  (1)  Be- 
cause It  nndertook  to  cover  tbe  wbole  prop- 
erty owned  by  tbe  minora  as  tenants  In  com- 
nion,  without  ivoridlng  for  a  separate  re* 
demptlon  by  each  upon  payment  of  his  dne 
proportion  of  the  debt;  and  (2)  because  It 
was  c^ven  In  part  for  an  indebtedness  not 
owed  by  any  of  the  minors. 

[1]  Tbe  qnesHon  raised  bgr  the  first  of 
these  objections  was  Involved  In  a  California 
case.  In  deciding  It  the  Supreme  Court  said: 
"It  is  next  claimed  that  tbe  order  to  mort- 
g^ie  is  void  because  it  purports  to  create  a 
Joint  indebtedness  of  these  five  minors  for 
the  entire  sum,  and  a  single  blanket  mortgage 
is  given  to  secure  that  indebtedness.  We 
have  no  doubt  but  that  the  court  was  wanting 
In  power  to  make  an  order  for  a  mortgage 
which  would  Und  the  interest  of  each  minor 
for  Uie  entire  loan,  and,  if  the  necessary  cdn- 
stmctlon  of  this  order  was  to  bind  each 
minor  to  that  end,  It  could  not  stand.  But 
a  fair  and  reasonable  construction  of  the 
order  may  be  made,  which-  will  make  it  valid, 
and  that  construction  we  are  bound  to  make. 
Each  minor  owned  an  undivided  one-twenti- 
eth of  the  real  estate,  and  it  will  be  held  In 
support  of  the  validity  of  the  order  that  each 
minor's  Interest  In  the  estate  Is  mily  bound 
as  B^rlty  tor  (me-flfth  of  the  amount  of 
the  debt,  and  upon  the  payment  of  that 
amount  his  interest  will  be  released  from 
the  efTect  of  the  mortgage."  Howard  v. 
Bryan.  82  Fac.  400,  460.  Upon  a  rehearing 
the  mortgage  was  held  to  be  void;  two 
Justices  dissenting.  Howard  v.  Bryan,  133 
OaL  257,  65  Pac.  4^.  The  dedslon  appears 
to  be  based  on  the  view  that  It  Is  not  safe 
to  Intrust  a  court  with  the  power  to  author- 
ize such  a  mortgage;  the  ground  of  the 
ruling  being  thus  stated:  "In  this  case  the 
power  of  the  court  was  exceeded,  not  only 
In  attempting  to  mortgage  the  interest  of 
the  five  minors  to  secure  a  sum  In  excess  of 
their  aggregate  indebtedness,  but  also  in  the 
attempt  to  mortgage  their  separate  interests 
for  their  aggregate  debt  However  advan- 
tageous it  may  have  seemed  In  this  Instance  to 
pursue  that  course,  the  proceeding  cannot 
be  sustained  without  establishing  a  danger- 
ous precedent,  from  which  serious  abuses 
would  be  certain  to  flow."  Howard  v.  Bryan, 
133  Cal.  257,  264.  65  Pac.  462. 

We  cannot  assent  to  the  proposition  that  In 
this  state  the  probate  court  has  no  Juris- 
diction to  authorize  a  guardian  to  execute  a 
mortgage  upon  real  estate  owned  by  several 
wards,  giving  a  lien  upon  all  the  property 
for  the  whole  debt  secured.  Obviously  there 
ought  not  to  be  such  a  complication  of  inter- 
ests if  it  can  well  be  arolded.  But  la  some 
circumstances  It  may  be  unavoidable.  If  the 
mortgage  Is  given  to  take  up  an  existing  in- 
cumbrance covering  the  whole  property,  it  is 


manifest  tluit  no  bijnry  can  result  In  t 
particular  case  the  making  of  a  mortgage 
may  be  absolutely  necessary  to  save  tlie  pnv- 
erty  to  tbe  minors,  and  at  the  same  time  it 
may  be  that  no  mortgage  will  be  accepted 
except  one  in  "blanket  form" ;  the  entire 
d^t  being  made  a  lien  on  all  the  property. 
Su<di  a  condition  might  exist  where  a  tax 
lien  Is  about  to  r4>en  Into  a  title.  The  pro- 
bate court  has  Jurisdiction  to  inquire  and 
determine  whether,  in  a  given  case,  sncb  a 
situation  la  presented,  and.  If  a  mtotahe  of 
Judgment  is  made,  tbe  mortgage  Is  not  there- 
by invalidated.  Here  the  findings  show  that 
there  was  urgmit  need  of  a  loan;  the  pnih 
ertr  had  been  sold  at  Judicial  sale  upm  a 
tax  lien;  the  period  within  wbUiti  redemp- 
tion could  be  made  was  abont  to  expire; 
and  there  was  no  other  source  from  wbidi 
the  money  to  redeem  it  could  Iw  obtahied. 
It  must  be  presumed  that  tbe  nmrtgage  was 
procored  niwn  as  favorable  terms  as  could 
be  bad  under  the  circumstances.  The  Kan- 
sas statute,  in  addition  to  tbe  spedfic  author- 
ity for  the  execution  by  a  guardian  of  a 
mortgage  on  his  ward's  property,  contains 
this  proTlsion:  "Guardians  of  tlie  {ffoperty 
of  minors  must  prosecute  and  defmd  for 
their  wards.  Hiey  must  also  in  othor  ro- 
specta  manage  their  interests,  under  the  di- 
rection of  the  court;  they  may  thus  lease 
their  lands  or  hian  their  money  dnriiv  thdr 
minority,  and  may  do  all  other  acts  whidi 
the  court  may  deem  for  tbe  Inneflt  of  tin 
wards."  Gen.  Stat  1909,  1  3975.  This  does 
not  coatex  an  ^iiHw><tyd  authority  upon  tbe 
conrt  but  it  Justifies  a  liberal  interpreta- 
tion of  the  powers  dsewhere  granted.  It  is 
argued  that  the  result  of  this  view  Is  to  make 
each  of  the  wards  personally  Ualile  for  tlw 
debt  of  the  others.  This  question  Is  not 
involved  because  no  personal  judgment  was 
rendered  against  any  of  the  defendants; 
the  decree  simply  providing  for  collectLng  tbe 
indebtedness  out  of  the  property. 

[2,  8]  Tbe  bads  of  the  second  objection  is 
that  there  was  included  In  the  amount  for 
which  one  of  the  mortgages  was  given  tbe 
sum  of  $1,800,  which  was  owed  to  the  mort- 
gagee by  the  father  of  a  part  of  the  minors. 
The  findings  disclose  these  facts:  A  life  In- 
terest in  the  real  estate  involved  was  de- 
vised to  a  brother  and  sister,  witb  a  re- 
mainder to  their  respective  children,  the 
two  sets  of  minors  already  mentioned.  The 
property  Included  a  large  hotel  in  process 
of  construction  when  the  testator  died. 
It  was  completed  and  opened  to  the  pub- 
lic, being  managed  for  tbe  benefit  of  the 
estate  by  the  father  of  one  set  of  devisees. 
Furniture  and  fixtures  for  the  hotel  had  been 
procured  and  were  held  in  his  name,  and  be 
bad  executed  a  mortgage  upon  them  for 
$1,800.  To  save  the  property  from  deterio- 
rating and  becoming  unproductive,  tbe 
guardian  took  possession  In  betialf  of  tbe 
minors  and  undertook  to  borrow  enoDgb 
money  uPon  It  to  put  it  in  condition  to 
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produce  a  rerenne.  In  effecting  a  loan  saffl- 
dent  for  this  purpose,  the  item  of  f  1,800 
(the  lien  on  the  fumltute  and  flxtores)  was 
Incladed,  and  that  amount  of  the  mortgage 
debt  l8  thus  accounted  for.  The  probate 
court  directed  this  use  of  the  borrowed 
money,  as  well  as  the  other  expenditures  re- 
garded as  necessary  to  the  preservation  of 
the  property  in  the  interest  of  tbe  minors. 
In  effect  the  guardian  took  over  the  faml- 
tnre  and  fixtures  by  the  assumption  of  the 
mortgage  against  It,  purchased  It  for  the 
wards,  for  the  amount  of  the  lien.  In  order 
that  the  hotel  might  be  kept  up  as  a  going 
concern,  it  was  obviously  necessary  that 
some  provision  should  be  made  for  furniture 
and  fixtures.  Whether  some  better  arrange- 
ment might  have  been  made  Is  not  a  matter 
for  Inquiry  here.  The  plan  pursued  was 
reasonably  adapted  to  the  end  In  view,  was 
approved  by  the  probate  court,  and  affords 
no  auffldent  basis  for  an  attack  upon  the 
validity  of  tbe  mortgage.  Nor  can  this 
proceeding  be  affected  by  any  question  of 
accounting  between  the  owners  of  the  Ufe 
estate  and  the  remaindermen. 

[4]  It  is  contended  that  the  mortgages 
sued  on  are  barred  by  the  statute  of  limi- 
tations. They  were  more  than  five  years 
overdue  when  action  was  brought,  and  are 
outlawed  unless  the  statute  Is  tolled  by  pay- 
ments made  upon  the  Indebtedness  by  the 
guardian  from  the  fnnds  of  his  wards.  The 
findings  recite  that  the  probate  court  did 
not  authorize  such  payments.  The  fair  Inter- 
pretation of  this  seems  to  be  that  no  spedflc 
authority  therefor  was  given  in  advance. 
There  Is  no  suggestion  of  anything  clan- 
destine In  the  matter.  Tbe  wards  have  be- 
come of  age,  and  presumably  the  guardian 
has  made  ao  accounting  which  has  been  ap- 
proved by  the  court  Tbe  approval  of  pay- 
ments applied  npon  the  mortgage  would  have 
the  same  effect  as  an  original  authority. 
The  ordinary  rule  Is  that  a  payment  upon  an 
indebtedness  made  by  operation  of  law  does 
not  affect  the  running  of  tbe  statute  of  limi- 
tations: 25  Cyc.  1381-1383.  Thus  a  payment 
by  an  assignee  for  the  benefit  of  creditors  is 
effective  only  on  the  theory  of  an  agency 
and  consent.  Letson  v.  Krayon,  81  Kan.  301, 
1  Fac.  562.  But  it  la  held  that,  while  an 
administrator  has  no  autiiorlty  to  revive 
barred  claims  against  an  estate,  payments 
made  by  him  before  the  statute  has  run  will 
snispend  its  operation.  Not^  08  Am.  St.  Bep. 
700.  A  guardian  stands  npon  a  somewhat 
dllferent  footing  from  other  representatives. 
He  acta  for  his  ward  In  all  business  matters. 
A  payment  properly  made  by  him  npon  an 
Indebtedness  which  he  himself  has  created  by 
authority  of  the  court  should  obviously  serve 
to  prevent  the  running  of  the  statute  of  11ml- 
tatimis.  We  hold  the  mortgages  sued  on  not 
to  have  been  barred. 

[6]  One  of  the  mortgages  was  executed  by 


a  successor  of  the  guardian  upon  whose  ap- 
plication the  order  therefor  had  been  made. 
The  authority  given  to  one  guardian  passed 
to  his  successor.  Such  is  the  rule  in  tbe  case 
of  executors  and  administrators  (Albright  v. 
Bangs,  72  Kan.  435,  438,  83  Paa  1030,  115 
Am.  St  Bep.  219),  and  no  reason  is  apparent 
why  the  same  rule  should  not  apply  in  the 
case  of  guardians. 

Complaint  Is  made  that  the  decree  under- 
takes to  sell  the  right  of  possession  of  the 
property,  whereas  the  owner  of  a  life  Interwt 
was  not  a  i>arty.  If  the  language  of  the 
judgment  was  Inaccurate  In  this  regard,  no 
InjDty  resulted  to  the  appellants.  Complaint 
is  also  made  that  the  amount  of  the  Judg- 
ment rendered  upon  one  of  tbe  mortgages  is 
somewhat  in  excess  of  the  amount  claimed 
In  the  petition.  An  appropriate  amendment 
may  be  regarded  as  having  been  made.  It  Is 
suggested  tiiat  certain  appearances  by  attor- 
neys are  not  conclusively  shown*  to  have  been 
authorized,  and  that  this  makes  the  titie  un- 
marketable. We  tUnk  the  objection  not  sub- 
stantial. 

The  Jndgmoit  Is  affirmed.  AU  tiie  Justices 
concurring. 


TURNER  et  aL  v.  ELBINO  STATE  BANK 
OF  ELBINO. 
(Supreme  Court  of  Kansas.   Dec  %  1913.) 

(SyUahua  by  t&«  Court.) 
Naw  Trial  (i  86*)— Obounds— Dibcsbtiok. 

A  case  was  tried  and  judgoMnt  rendered  in 
the  absence  of  idaintiff  and  his  counsel,  and  on 

an  application,  promptly  made,  a  new  trial  was 
granted  upon  a  showing  that,  just  before  the 
trial,  one  of  tbe  counsel  for  plaintiff  was  called 
to  another  state  by  tbe  atckness  of  tiis  wife,  and 
that  bis  partner,  who  was  engased  in  jury  trials 
in  another  county,  overlooked  the  assignment 
of  this  case.  There  was  also  testimony  to  the 
effect  that  there  had  been  communicationB  from 
counsel  for  defendant  suggesting  that  additional 
time  micbt  be  needed  by  them  to  take  deposi- 
tions and  to  prepare  for  trial.  In  view  of  the 
discretion  vested  in  trial  courts  in  the  matter  of 
granting  new  trials,  tt  cannot  be  held  that  tbe 
court  abused  its  discretion,  nor  that  there  was  no 
basis  for  graatlng  the  motion,  * 
[Ed.  Mote.~For  other  cases,  see  New  OMal, 
Cent  Dig.  Si  172-174;  Dec  Dig.  |  86.  *1 

Appeal  from  District  Court  Butler  County. 

Action  1^  Charles  T,  Turner  and  otliers 
against  the  Elbing  State  Bank  of  Elblug. 
From  Judgment  for  plaintiffs,  granting  new 
trial,  defendant  appeals.  Affirmed. 

Hamilton  &  Leydlg,  of  El  Dorado,  for  ap- 
pellant Holmes  A  Yankey,  of  Wichita,  for 
ai^Uees. 

JOHNSTON,  C.  J.  On  this  appeal  the 
question  involved  Is  whether  or  not  there 
was  error  in  an  order  granting  a  new  trial. 
It  appears  that  Charles  F.  Turner  was  the 
owner  of  10  shares  of  the  capital  stock  of 
the  Elbing  State  Bank  of  Elblug,  Kan.,  and 
that  be  entered  into  an  agreement  with  C.  A. 
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Storey,  ^er^y  Studcey  was  to  ptnt^ase 
the  sbares.  The  pordiase  price  and  the  cer- 
tificates of  stock  were  placed  Id  the  custody 
of  tile  Merchants*  State  Bank  of  Wlf^ta 
under  an  agreement  that  the  money  was  to 
become  Tamer's  when  the  shares  had  been 
legally  transferred  on  the  books  of  the  bank. 
The  bank  refused  to  transfer  the  shares  of 
stock  on  Its  books.  Tomer  then  began  an 
action  to  enforce  the  transfer,  and  also  ask- 
ed for  $500  damages  resulting  from  thb 
refusal  to  make  the  transfer,  and  he  joined 
Stockey,  the  purchaser,  as  a  plaintiff.  The 
bank  answered,  and  In  a  cross-petition  al- 
leged that  Tomer  bad  been  the  cashier  of 
the  bank  for  a  considerable  time,  and  while 
acting  in  that  capacity  had  so  condocted  the 
bnsiness  as  to  become  liable  to  the  bank  In 
various  soma  of  money  amoonting  to  $24.52.- 
97,  and  that  the  bank  was  entitled  to  a  lien 
opon  his  shares  of  stock  for  that  amount 
Stuckey  did  not  insist  on  the  transfer  of  the 
stock,  nor  ask  for  any  relief  except  the  re- 
turn to  him  of  the  money  whicli,  with  the 
stock,  had  been  placed  in  escrow  in  the  Wi- 
chita bank.  When  the  trial  occurred  neither 
Turner  nor  his  attorneys  were  present,  and 
in  their  absence  a  judgment  waa  rendered 
against  him  for  the  sum  of  $1,782.  In  doe 
time  Turner  filed  a  motion  for  a  new  trial, 
alleging  10  grounds,  one  of  which  waa  acci- 
dent and  surprise  which  ordinary  prudence 
could  not  have  guarded  against,  and  by  rea- 
son of  whldi  he  was  not  afforded  an  oppor- 
tunity to  present  hia  evidence  or  be  heard 
on  the  merits  of  the  cas^  anoQier  that  the 
dedslott  was  procured  tbrongh  a  mtsonder- 
standing  of  attomeys  as  to  the  time  the  case 
woQld  be  ready  for  trial,  and  another  be- 
cause the  case  was  not  properly  tried  by  the 
coort,  and  that  it  was  a  case  Cor  a  Jury,  and 
that  a  jury  was  not  waived  by  Turner.  At  a 
hearing  on  the  motion  testimony  was  pro- 
duced, and,  based  tbereon,  the  court  granted 
a  new  trial  opon  the  ground  that  throagh  un- 
avoidable casoalty  and  adofortnne  Turner 
had  been  prevented  from  pnraecutlng  and 
defending  In  the  action.  As  a  condition  to 
the  granting  of  a  new  trial  the  court  adjudg- 
ed that  Tomer  should  pay  all  the  costs  which 
had  accrued  up  to  that  time,  taxed  at  $75.68, 
and  also  pay  to  the  attomeys  of  the  bank  an 
attorneys'  fee  of  $25.  Testimony  was  of'^ 
fered  to  the  effect  that  when  certain  motions 
which  had  been  pending  were  disposed  of  in 
the  district  coort  in  December,  1911,  counsel 
for  appellant  advised  counsel  for  appellee 
that  they  would  desire  to  take  depositions  in 
the  case,  but  that  none  had  been  taken. 
When  the  case  was  called  on  March  5,  1912, 
the  court,  upon  consultation  with  connsel  for 
appellant,  decided  that  the  case  was  triable 
by  the  court  without  a  jury,  and  In  a  letter 
written  by  counsel  for  appellant  to  counsel 
for  appellee  the  latter,  who  lived  In  a 
neighboiing  county,  were  informed  that  the 
action  waa  regarded  as  a  court  ease,  and  that 
all  court  cases  bad  been  set  down  for  March 


2Sth,  and  tbcoi  added,  "But  after  we  know 
the  case  is  for  trial,  tike  yonrselvea  will 
have  to  have  several  days  to  get  ready."  It 
appears  tiiat  the  senior  partner  of  the  firm 
employed  by  appellee  was  called  to  Indiana 
on  March  18th  on  account  of  the  sidmess  of 
his  wife.  The  hurried  departure  of  coonsel 
and  the  consequent  loading  of  all  the  busi- 
ness of  the  firm,  Including  jury  trials  in  both 
the  state  and  federal  courts  at  Wldilta,  upon 
the  junior  partner  led  him.  he  testified,  to 
overlook  the  fact  that  the  case  had  been 
set  for  hearing  on  March  2Sth.  This,  he  said, 
was  doe  in  part  to  the  fact  that  counsel  for 
appellant  had  indicated  a  desire  to  ta&e 
depositions  and  that  as  no  notices  to  take 
depodtlons  had  been  served  upon  him,  he  as- 
sumed that  the  case  wotild  not  be  tried  ontll 
they  were  in  fact  taken.  The  case  was  call- 
ed on  March  25th,  and,  after  hearli^  some 
testimony  in  support  of  the  answer  and  cniss- 
petltton  of  the  appellant,  a  judgment  for  a 
large  som  was  awarded  against  appellee. 
The  motion  for  a  new  trial  was  presented 
at  the  same  term,  and  within  three  days 
from  the  rendition  of  the  judgment  The 
court  granted  the  motion,  and  it  has  been 
held  that  a  much  stronger  case  for  reversal 
must  be  made  where  It  Is  granted  than  where 
It  is  refused.  &,tj  at  Sedan  t.  Cbnrdi,  29 
Kan.  190. 

The  coort  is  vested  vrith  considerable  dis- 
cretion In  the  granting  of  new  trials,  and 
doubtless  in  this  case  It  determined  from 
the  showing  made  that  the  claims  and  con- 
tentions of  appellee  in  the  case  were  meritori- 
ous. It  cannot  be  said  that  the  appellee's  at- 
torney was  wholly  free  from  nesUgence,  and 
ordinarily  it  is  not  a  good  ground  for  a  new 
trial  that  an  attorney  did  not  know  that  a 
case  was  set  down  for  trial  on  a  particular 
day,  or  that  be  overlooked  the  fact  that  It 
had  been  assigned  for  trial  at  a  particular 
time.  However,  the  sickness  of  counsel's 
wife,  his  sudden  departure  to  a  distant  place, 
the  increased  burden  placed  apon  the  oflier 
partner,  the  communications  of  the  intention 
of  counsel  to  take  depositions,  and  that  ad- 
ditional time  to  prepare  for  trial  would  be 
required  by  them,  all  together  furnished  some 
excuse  for  the  delay  and  some  ground  for 
the  ruling  made.  The  reasons  might  not 
have  been  deoned  bo  strong  or  to  be  suffl- 
(dent  If  the  trial  court  bad  denied  the  mo- 
tion for  a  new  trial.  Having  been  granted 
upon  a  motion  promptly  made,  and  apon 
terms  favorable  to  appellant,  and  as  eadi 
party  will  now  be  afforded  an  oi^rtunit^ 
to  have  a  trial  upon  the  merits,  we  think 
there  is  little  groond  to  complain  of  the  rul- 
ing. The  trial  court  being  vested  with  large 
discretion  in  the  matter  of  new  trials,  and 
being  In  closer  touch  with  the  case  and  better 
able  to  measure  the  testimony  and  the  good 
faith  of  the  application  for  a  new  trial  than 
a  reviewing  court  can  be,  we  cannot  say 
that  there  was  no  basis  for  granting  tbe  nw- 
tton,  nor  ttuit  tbe  discretion  of  the  court  wai. 
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ji  bused.  Tbe  motion  wu  allowed  on  the 
ground  of  onaToidable  casoalty  and  mla- 
iurtune,  and  it  Is  said  that  no  Buch  ground 
was  alleged  In  the  motion.  One  of  the 
grounds  alleged  waa  accident  and  surprise, 
and  there  is  little  difference  between  un- 
SToldable  accident  and  unaToldable  casnalty 
or  misfortune. 

In  view  of  all  the  drcamatances  we  can- 
not say  that  the  order  granting  the  new  trial 
should  be  reversed.  What  was  said  in  In- 
vestment Co.  V.  HiUyer,  SO  Eaa  446,  448, 
31  Pac.  1064,  lOes,  where  it  was  claimed 
that  a  motion  for  a  new  trial  was  allowed. 
DpoQ  Insufficient  grounds  has  some  applica- 
tion here:  "We  do  not  think  the  ai^Uca- 
tioQ  for  a  new  trial  was  very  formaL  It 
was  made,  however,  immediately  after  the 
judgment  waa  rendered,  and  while  the  plain- 
tiff below  was  still  In  court  and  present,  and 
while  the  whole  proceeding  was  still  fresh 
In  the  mind  of  the  trial  conrt ;  and,  although 
tt  may  properly  be  said  that  the  showing 
was  not  sufficient  to  fully  comply  with  any 
of  the  provisions  of  the  statute,  and  not  such 
as  would  Justi^  this  eourt  in  reversing  the 
mllng  of  the  court  below  in  that  respect  if  It 
had  overruled  said  motion,  yet  we  think  the 
court  had  power  to  set  aside  the  Judgment 
It  had  Just  rendOTed  and  grant  a  new  trial ; 
and,  having  ezweiaed  that  power,  this  court 
will  not  reverse  its  action  onless  talia- 
fled  that  the  court  below  had  abused  its  dis- 
cretion In  80  AcAag.  Trial  courts  are  per- 
mitted a  good  deal  of  latitude  in  the  exercise 
of  Judicial  discretion.  Not  being  satisfied 
that  the  conrt  below  abused  its  discretion  in 
Qite  case,  it  la  recommended  that  the  jadg- 
ment  of  the  district  conrt  be  affirmed."  See, 
also,  B^n  T.  James,  7  Kan.  :  Railway 
Co.  V.  nelds,  73  Kan.  376,  86  Paa  412; 
RoweU  V.  Oas  Co.,  81  Kan.  392. 105  Paa  681 ; 
Humble  V.  Insurance  Co.,  85  Kan.  140,  116 
Paa  472,  Ann.  Cas.  1912D,  630;  Cronk  v. 
Frazler.  86  Kan.  878.  122  Paa  883 ;  Murray 
r.  Railway  Co.,  87  Kan.  764^  125  Paa  46. 

The  Judgment  of  the  district  court  will  be 
affirmed.   All  the  Justice  concurring. 


HARVEY  V.  WASSON  et  aL 
<Snpreme  Court  of  Kansas.    Dca  6,  1913.) 

(Sifttahu§  hv  the  Court.) 

JUMHISHT  (I  866*)— RbVIVAI<— LllOTAnONB. 

The  statute  extending  to  two  years  the  time 
within  which  a  dormant  jadgment  may  be  re- 
vived applies  to  the  Bituation  arising  where  a 
outs  dies  after  judgment  and  authorizes  the  ad- 
mlBistrator  to  be  made  a  party  at  any  Ome 
wlOitt  that  period. 

[Bd.  Kate.— For  other  cases,  sea  Judgment, 
CeaL  Dig,  H  160&-1A07J  Dee.  Dig.  i  866.*] 

Appeal  from  District  Court,  Shawnee 
Conntr. 

Action  by  W.  W.  Harvey,  as  reoeivar,  eta, 
against  U  O.  Wasaon  and  otliers.  From  the 


Judgment  certain  defendants  a^peaL  Af* 
firmed. 

B.  a  Qolnton  and  Wgtan  ft  Waters,  all  oC 

Topeka,  for  appellants.  Garver  ft  Garver,  of 
Topeka,  fl»i  appellees. 

MASON,  J.  John  a  Portlathvalte  dl«d 
Novembw  20,  1910,  Whlla  owning  a  Judg- 
ment against  Willis  BUson,  who  died  May 
11,  1811.  On  July  8,  1912,  an  order  waa 
made  nvtvliig  Uw  JndgiDeiit  In  tHa  samM* 
of  the  Poetlethwaite  administrator  as  plain- 
tiil  and  tb«  adKni  administratrix  ks  dt- 
fttidant  An  appeal  la  takw,  based  prin- 
cipally on  the  contention  that  the  law  aiK 
thorlaes  the  maklnf  of  such  an  order  only 
wltldn  a  yaar  from  tte  ttine  It  migU  llfst 
have  twen  made. 

^nie  statute  pioTldes  Oiat,  where  a  party 
to  an  acttoo  dies  befon  jndgmoi^  a  re- 
vlnv  In  flie  name  of.  hla  vepresentattva  can 
only  be  bad  within  a  year,  exo^  by  eonsnt 
(OlT.  Oode,  1 481;  Otn.  St  1909,  {  6028),  and. 
where  a  party  dica  after  Jndgmait  his  rop- 
resantatlTe  mar  be  made  a  pertgr  "la  the 
same  manner"  (CUt.  Oode^  i  486;  Gen.  St 
1900^  I  0081).  Prior  to  1908  a  fortber  sec- 
tion read:  *'If  a  Jndgmait  become  dormant 
it  may  be  revtved  In  the  same  manna  as  Is 
prescribed  for  nrliint  actions  before  Judg- 
ment" Gen.  St  1901,  |  4S80;  Qlv.  Code 
1888,  I  440.  The  phrase  "in  the  same  man- 
ner" has  been  Interpreted  as  Implying  that 
the  limitation  as  to  time  applies  in  eadi  case. 
Beaves  t.  Looft  68  Kan.  VXK  88  i^ec:  1080. 
In  1909  the  eectton  quoted  was  amended  by 
adding  the  words  •'at  any  ilme  within  two 
years  after  it  beoomee  dormant*'  Olv.  Code, 
S  4A7;  Oen.  St  1909,  1  0063.  No  change 
was  made  in  the  other  sections  referred  to. 

The  appellant  aivnes  wltii  much  force 
that  as  the  anmdment  extending  the  period 
of  limitation  to  two  years  was  attadied  to 
the  seetKu  relating  spedfleally  to  the  re- 
vivor of  a  dormant  Judgment  and  not  to 
the  section  relating  to  the  snbstltntlon  of  a 
new  party  where  a  death  has  taken  idace 
after  Judgment  the  Leglslatnre  must  be 
deemed  to  have  Intended  the  extension  of 
time  to  be  efCectlTe  only  In  case  nt  a  Judg- 
ment which  is  dormant  becaose  no  execu- 
tion has  ben  Issued  for  five  yean.  Upon 
the  mere  face  of  the  statute  tUs  a^onmt 
la  very  per8nasiv&  Bat  the  Question  must 
be  deteradned  In  view  ot  Intwiwetations 
made  iHrlor  to  the  amendment 

In  BCanl^  t.  Mlayer,  68  Kan.  877,  76  Paa 
BBO,  1  Ann.  Cas.  825,  a  Judgment  upon  which 
no  execution  had  been  Issued  for  more  than 
six  years,  was  held  to  be  still  in  force,  be- 
cause within  that  period  one  of  the  parties 
had  died  and  a  substitutlMi  of  Us  r^reaen- 
tatlTe  bad  been  made.  The  precise  iwlnt 
decided  does  not  directly  control  the  prraent 
case  Bnt  to  readi  that  dedaUm  it  was  nec- 
eesary  that  the  statnte  should  be  Interpreted 
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— should  be  given  an  effect  beyond  the  liter- 
al meaning  of  the  words  employed.  The 
statute  reads:  "If  execution  shall  not  be 
sued  out  within  five  years  from  the  date 
of  any  Judgment,  •  •  •  or  If  five  years 
shall  have  Intervened  betwerai  the  date  of 
the  last  execntion  Issued  on  such  judgment 
and  the  time  of  suing  out  another  writ  of 
execution  thereon,  such  Judgment  shall  be- 
come dormant"  Civ.  Code,  |  442;  Gen.  St 
1909,  8  6037. 

In  the  case  cited  more  than  six  years  had 
elapsed  without  the  issuance  of  an  execu- 
tion, and  according  to  the  letter  of  the  stat- 
ute the  Judgment  had  been  dormant  for  over 
a  year  and  was  therefore  absolutely  dead. 
That  Is,  a  period  of  five  years  had  elapsed 
without  an  execution  Issuing,  and  then  a 
year  had  passed  without  revivor.  But  tlie 
court  held  that  the  judgment  became  "dor- 
mant" when  a  party  died ;  that  J:he  substi- 
tution of  an  administrator  was  a  revivor; 
and  that  this  proceeding  created  a  new 
starting  point  and  made  the  judgment  good 
for  five  years  from  that  date,  without  exe- 
cution. In  the  opinion  it  was  said:  "The 
subject  of  the  dormancy  and  revivor  of  judg- 
ments has  given  rise  to  much  discussion  and 
disagreement.  The  decisions  in  this  state 
hare  departed  radically  from  the  law  as 
<K>nstrued  elsewhere,  even  Tmder  similar 
statntea.  •  •  •  The  statnta  does  not 
undertake  to  define  dormancy  and  does  not 
apply  the  term  to  the  condition  arising  upon 
the  death  of  a  party  to  a  Judgment.  But  in 
Kansas  (as  perhaps  in  no  other  Jurisdic- 
tion) such  condition  is  constantly  spoken  of 
as  dormancy,  and  a  long  line  of  decisions  have 
assimilated  this  condition  to  that  of  a  Judg- 
ment dormant  for  want  of  the  timely  Issu- 
ance of  execution,  until  they  must  be  re- 
garded as  practically  identical.  •  ♦  • 
The  analogy  between  the  situation  arising 
upon  the  death  of  a  party  to  a  Judgment 
and  the  condition  ordinarily  known  as  dor- 
mancy must  be  determined  In  the  light  of 
the  construction  already  given  these  stat- 
utes by  this  court.  It  ia  not  clear  whether 
the  word  'dormant,'  as  applied  to  Judg- 
ments, bad  originally  or  has  ordinarily  a 
well-defined  technical  meaning,  but  here  it 
has  by  repeated  use  been  given  a  definition 
broad  enough  to  cover  Judgments  that  have 
not  wholly  lost  their  vitality,  but  which  can- 
not support  an  execution  for  want  of  neces- 
sary parties.  •  ♦  •  Whatever  may  be 
the  rule  elsewhere,  in  Kansas  the  death  of 
a  party  renders  a  Judgment  dormant  within 
the  meaning  of  the  statute."  Mauley  v. 
Mayer,  68  Kan.  377,  pp.  394,  395,  396,  75  Pac. 
550,  556  (1  Ann.  Cas.  825).  This  langm^e, 
or  the  substance  of  It,  was  necessary  to  the 
decision  and  resulted  In  an  Interpretation  of 
the  statute.  To  sustain  the  judgment  there 
under  consideration  it  was  necessary  to  hold 
that  It  had  become  "dormant,"  within  the 
meaning  of  that  word  as  used  in  the  statute, 


when  the  party  died,  and  that  making  the 
administrator  a  party  resulted  in  a  revivor. 
We  think  the  Legislature  must  be  deemed 
to  have  Intended  by  the  amendment  of  1909 
to  allow  any  "dormant"  judgment  to  be  re- 
vived within  two  years,  whether  the  doimancy 
was  occasioned  by  t3ie  failure  to  issue  exe- 
cution or  by  the  death  of  a  par^. 

An  argument  is  also  made,  based  upon  lan- 
guage in  the  opinion  In  Green,  Adm'r,  v. 
McMurtry,  20  Kan.  189,  that  no  revivor 
could  be  had  against  the  administratrix  of 
the  deceased  defendant  until  there  had  been 
a  revivor  In  favor  of  the  administrator  of 
the  deceased  plaintUT ;  that  no  revivor  could 
be  asked  against  the  defendant  until  there 
was  a  living  plaintiff  to  ask  it.  The  diffi- 
culty la  purely  verbal.  The  statute  author- 
izes a  Bubstitutiou  of  a  successor  "if  either 
or  both  parties  die  after  juagment"  Clr. 
Code,  I  436.  In  that  situation  the  Judgment, 
though  lacking  a  formal  plaintiff  and  de- 
fendant, is  still  a  judicial  determination  of 
the  existence  of  a  claim  in  fovor  of  one 
representative  against  the  property  in  the 
hands  of  another. 

The  judgment  la  affirmed.  AJl  the  Jnstto- 
es  concurring. 

DOWDKLL  et  aL  v.  SUNFLOWER  GRAND 
LODOB,  K.  P.  or  KANSAS,  et  aL 
(Sapreme  Court  of  Eansaa.   Dec.  6,  1813.) 

(SyUoiut  by  tAa  Court.} 

Appeal  ano  Ebbob  (8  907*)— Juogkbkt— Pbi- 
BUMPTioN  OF  Regulabity— Adoption. 
As  sections  6064  and  60^  of  the  Genertl 
Statutes  of  1909,  whicb  prescribe  the  procedare 
in  adoption  proceedings,  do  not  require  that  all 
the  evidence  produced  in  sudi  a  nroceeding  be 
Incorporated  u  the  recOTd  therec^  and  tiw  rec- 
ord involved  in  tihis  case  does  not  pnrpwt  to 
contain  all  the  evidence  therein,  we  will  not  pie- 
same  that  it  does,  but  will  presume  that  evidence 
was  produced,  including  that  portion  set  fortli 
in  the  record,  snfflcient  to  mstain  tiie  order 
made  and  Judgioaent  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  2899,  291X-2915,  2916, 
3673,  3674,  3676,  3678;  Dec.  Dig.  |  907.*] 

Appeal  ftom  District  Conrt,  Gtawfotd 

County. 

Action  by  Willie  Turner  Dowdell  and  oth- 
ers against  the  Sunflower  Gnuid  IxHlge^ 
Knights  of  Pythias  ot  Kansas,  and  others. 
From  Judgment  for  plalntifEs,  defendants  ap- 
peal. Affirmed. 

D.  G.  Tillotson,  J.  H.  Guy,  and  G.  W.  Spen- 
cer, all  of  Topeka,  for  appellants.  George 
H.  Stuessi,  of  Pittsburg,  for  appellees. 

SMITH,  J.  The  undisputed  facts  are  that 
the  Sunflower  Grand  Lodge  is  a  beneficiary 
society  duly  organized  under  the  laws  of  this 
state.  Louis  Dowdell  became  a  member  of 
the  order  in  1905,  and  received  therefrom  an 
endowment  certificate,  which  entitled  his 
wife,  she  having  been  dnly  named  as  the 
beneficiary  therein,  to  the  sam  of  $300,  if  sbe 
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snrvtred  him,  and  he  remained  a  member  Id 
good  standing  nnUl  bis  death.  The  bene- 
ficiary died  about  Aogost  9,  1909,  before  her 
husband.  He  remained  in  good  standing  un- 
til his  death,  which  occurred  about  December 
6,  1909,  after  his  wife's  death ;  bat  he  named 
no  other  beneficiary. 

It  Is  alleged  in  the  petition  that  the  con- 
stitution of  the  order  In  such  case  provides 
the  priority  which  persons  eligible  to  the 
fand  shall  take,  In  case  the  person  named  in 
the  application  shall  fail,  as  follows:  (1) 
Widow;  (2)  children;  (3)  mother;  (4)  fa- 
ther; (5)  sisters  and  brothers  of  the  whole 
blood ;  (6)  affianced  wife ;  (7)  persons  depend- 
ent upon  the  member ;  (8)  sisters  and  broth- 
ers of  the  half  blood ;  ^)  other  blood  rela- 
tions. 

The  appellee,  by  his  guardian,  commenced 
this  action,  alleging  that  he  was  the  only 
legal  heir  of  Louis  Dowdell,  the  member,  and 
that  he  performed  all  the  conditions  of  the 
endowment  certificate,  and  is  entitled  to  the 
sum  due  thereon ;  also  that  he  has  had  pos- 
session of  such  certificate  since  the  death  of 
Lonis  I>owdeU,  a  copy  of  which  Is  attached 
to  the  petition. 

The  Sunflower  Grand  Lodge  admitted  its 
liability  upon  the  certificate  of  endowment, 
but  alleged  that  there  was  a  dispute  as  to 
whom  the  fund  belonged,  and  upon  its  request 
the  court  ordered  the  fnnd  to  be  paid  into 
court,  and  discharged  the  Orand  Lodge  from 
further  liability. 

By  leave  of  court  Ella  Mosely  and  Snsle 
Wlnfrie  filed  an  answer  and  cross-petition, 
admitting  all  the  facta  alleged  in  the  petition 
which  go  to  the  liability  of  the  Grand  Lodge 
on  the  endowment  certificate,  and  also  admit 
the  death  of  liOnls  Dowdell  and  Jnlla  Dow- 
dell. They  denied,  all  and  singular,  the  ma- 
terial allegations  of  the  petition  except  as 
expressly  admitted.  By  way  of  cross-peti- 
tion they  alleged  that  they  were  sisters  of 
the  whole  blood  of  Louis  Dowdell,  and  were 
the  sole  and  only  blood  relations  of  Louis 
Dowdell  BurvlTing  him;  Qtat  by  the  constlr 
tution  and  laws  of  the  order  tbey  were  en- 
titled to  receive  the  $300  due  on  the  endow- 
ment policy.  They  also  set  fOrth  a  coi^  of 
section  1,  art  1,  of  the  so-called  new  con- 
stitution.  It  reads: 

Provided,  further,  that  in 
any  case  where  each  person  or  lodge  so  nam- 
ed cannot  for  any  cause  take  such  fofld, 
the  same  shall  descend  to  the  h^rs  of  such 
person  so  named,  if  there  be  any.  Should 
there  be  none,  then  to  the  heirs  of  the  mem- 
ber, who,  in  either  case,  shall  take  In  the 
following  order:  (1)  Widow;  (2)  children  of 
the  whole  bipod;  (3)  mother;  (4)  father;  (5) 
sisters  and  brothers  of  the  whole  blood ;  (0) 
affianced  wife;  (7)  sisters  and  brothers  of 
the  half  blood;  (8)  other  blood  relations  in 
lineal  order.  Provided,  further,  that  In  no 
case  can  any  but  a  person  related  by  blood 
to  the  member  become  a  beneficiary,  except 


the  wife. of  such  member  or  affianced  wife; 
it  being  expressly  declared  that  no  person  re- 
lated to  the  member  by  marriage,  except  as 
aforesaid,  or  adoption  can  become  eligible  to 
take  such  beneficiary  fund,  and  no  person  not 
related  to  the  beneficiary  named  by  blood  can 
be  eligible  to  take  such  fund  or  any  part 
thereof.  Provided,  further,  that  should  there 
be  no  person  as  herein  provided  eligible  tp 
such  fnnd,  the  same  shall  revert  to  and  be- 
come a  part  of  the  endowment  funds  of  this 
order." 

If  this  provision  of  the  constitution  Is  ap- 
plicable, the  fund  would  descend  first  to  the 
heirs  of  Julia  Dowdell,  she  being  the  person 
"so  named,"  if  there  be  any ;  If  not,  then  to 
the  heirs  of  Louis  Dowdell,  but,  if  It  de- 
scended to  the  heirs  of  Louis  Dowdell,  the  ap- 
pellee, not  being  a  child  of  the  whole  blood, 
could  not  inherit  it,  but  It  would  go  to  the 
interpleaders.  This  last  article  Is  referred 
to  in  the  brief  of  appellants  as  the  new  con- 
stitution, and  it  Is  tacitly  admitted  that  the 
line  of  descent  as  alleged  in  the  petition  Is 
correct  according  to  the  provisions  of  the  old 
constitution.  There  is  no  allegation  as  to 
the  time  when  the  new  section  was  adopted. 
The  conrt,  over  the  objection  of  the  appel- 
lants, admitted  the  copy  of  section  1  of  the 
old  constitution  and  refused  to  admit  new 
section  1  In  evidence,  which  was  offered  by 
appellants,  and  objected  to  by  appellee.  The 
Grand  Keeper  of  Records  and  Seals  of  the 
order  testified  that  the  new  section  was  print- 
ed In  the  new  constitution,  and  had  been  in 
force  long  prior  to  the  July,  1910,  meeting  of 
the  grand  lodge.  How  long  prior  Is  not 
shown.  The  old  section  was  under  date  of 
1904,  and  there  is  no  evidence  that  the  new 
section  was  adopted  prior  to  the  iasuance  of 
the  certificate  of  endowment. 

If  WUlle  Dowdell  was  theretbre  legally 
adopted  by  Louis  Dowdell  and  his  wife,  he 
would  be  entitled  to  recover  the  fund,  which- 
ever of  the  two  sections  of  the  constitution 
be  regarded  as  controlling.  Under  the  old 
section  and  the  provisions  of  our  statute,  he 
would  Inherit  the  fnnd  as  tlie  child  and  heir 
of  Louis  Dowdell.  Under  the  new  section  he 
wou^d  inherit  the  fond  as  the  heir  of  Mrs. 
Dowdell,  the  beneficiary  named,  unless  the 
adoption  proceediiqrs  are  void.  Willie  and 
Loula  Dowdell  bviug,  so  far  as  shown,  the 
only  heirs  of  Mra.  Dowdell,  Louis  could  not, 
of  course^  inherit  Qie  fund,  no  right  to  which 
accrued  in  her  lifetime  but  only  upon  his 
death. 

The  question  to  be  determined,  then.  Is 
whether  the  record  of  the  adoption  of  Willie 
Dowdell  by  Louis  Dowdell  and  wife  Is  suffi- 
cient, aided  by  proper  presumptions,  to  show 
a  valid  adoption,  or  whether,  on  the  contrary, 
the  adoption  proceeding  was  absolutely  void. 

Where  the  record  does  not  purport  to  con- 
tain all  the  testimony,  a  reviewing  court  can- 
not assume  that  it  does.  O'Brien  T.  Creltz, 
10  Kan.  202.  A  reviewing  ooort  will  never 
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presume  error;  tnit  the  error.  If  any,  must 
be  afflrmaUrelr  ahowiL   Hsll  t.  Jcameas,  6 

Kan.  358. 

The  statute  does  not  require  tbat  the  rec- 
ord of  the  probate  court  should  set  forth  all 
the  erldence  that  Is  produced  In  an  adoption 
proceeding;  neither  Aoea  the  record  in  this 
case  pnrjwrt  to  do  so,  yet  we  are  asked  to 
presume  there  was  no  eridenoe  of  one  or  more 
facts  necessary  to  support  the  judgment,  and 
to  declare  the  order  or  Judgment  absolutely 
void.  We  think  the  presumption  should 
rather  be  in  favor  of  the  validity  of  the  order, 
la  the  O'Brien  Case,  supra,  It  was  necessary 
that  O'Brien's  title,  to  be  good,  should  trace 
back  to  a  oonv^uice  from  the  United  States. 
The  record  of  the  trial  court  did  not  show 
there  was  any  evid^ce  of  this  material,  vrea 
essratial,  fact  The  record  did  not  purport 
to  contain  all  the  erldence,  and  this  court 
defined  to  hold  a  ludgment  awarding  him 
title  erroneous.  So  in  this  case,  as  the  record 
of  the  probate  court  does  not  purport  to 
contain  all  the  evidence  in  the  adoption  pro- 
ceedings, we  cannot  assome  tliat  it  does,  end 
that  no  evidence  of  one  or  more  essential 
facts  was  produced. 

Section  B06B  of  Uie  General  Statutes  ot 
1909,  relating  to  the  adoption  of  cblhtren,  ^o- 
Tides  that,  it  elttier  paicot  be  dewl,  proof  ct 
the  death  shall  be  made  by  affldavlt  If  the 
patents  be  divorced,  the  consent  of  the  par^ 
ent  to  whom  the  custody  of  tSie  <ihtld  shall 
have  been  awarded  shall  be  neceasair ;  that 
the  consent  of  the  other  parent,  although 
dedtable.  Is  not  necessary.  Tb.e  reoozds  of 
the  probate  court  offered  in  evidence  show 
that  one  Susie  Jacdunn  filed  a  stateoiait  in 
the  probate  court  of  Cherokee  county  alleging 
that  she  was  the  parent  of  WilUe  Turner, 
then  about  five  years  of  ag^  and  tliat  die  re- 
lingnished  all  right  to  the  child  to  Loais 
Dowdell  and  Julia  Dowdell,  who  were  desir^ 
ous  of  adopting  him  as  their  own;  at  the 
same  time  Louis  Dowdell  and  Julia  Dowdell 
filed  a  statement  offerii^  to  adopt  Willie 
Turner;  that  WUlle  Turner  and  his  mother, 
Susie  Jackson,  appeared  before  the  court,  and 
consented  to  the  adoption,  and  thereupon  the 
court  entered  an  order  declaring  Willie  Turn- 
er the  child  and  heir  of  Louis  Dowdell  and 
Julia  Dowdell  so  adopting  him,  and  further 
ordered  that  the  dilld's  name  shall  be  and 
now  is  Willie  Dowdell.  As  will  be  observed, 
the  record  is  silent  as  to  whether  Willie 
Turner's  father  was  living  or  dead,  or  wheth- 
er he  and  Willie's  mother  had  been  divorced. 
It  is  contended  by  the  appellants  that  the 
record  Is  therefore  fatally  defective,  and  the 
order  of  adoption  void. 

The  following  extract  from  GuMtt  v.  Oa- 
bitt,  74  Kan.  353,  357,  86  Pac.  476.  476.  seems 


applicable  to  this  case:  "Wh^  parties  To^ 
untarily  submit  important  Intereeto  to  a  court 
of  comi>etent  Jurisdiction  for  determination, 
and  such  Interests  are  adjusted  by  such 
court,  and  Its  Judgment  thereon  is  entered 
upon  its  records,  and  Che  parties  Interested 
acquiesce  in  and  act  thereon  for  many  year% 
such  record  should  not  be  lightly  set  aside 
or  ignored.  On  the  contrary,  such  Judicial 
proceedings  should  be  construed,  when  rea- 
sonably possible,  BO  as  to  preserve  and  pro- 
tect the  rights  and  Intareets  conferred  there- 
by." 

The  antellants,  In  tbelr  btl^  say,  al- 
though  no  such  evidence  appears  in  thdr  ab- 
stract: "The  evidence' In  tlda  case  is  that 
the  plalnttlTs  paraite  are  both,  living;  and 
were  at  the  time  of  the  death  of  DowdelL" 
Assuming  this  to  be  correct,  no  affidavit  of 
the  father's  death  could  have  been  filed  In 
the  probate  court.  Moreover,  the  fact  that 
Willie  Turner's  mother  signed  her  consent 
to  his  adoption  by  the  Dowdells  as  "Snsle 
Jackson,"  and  was  accompanied  by  the  five 
year  old  boy,  suggests  the  presumption  that 
she  had  been  divorced  from  a  husband  named 
Turner,  and  had  becai  awarded  the  coatody  ai 
the  child  WilU& 

No  written  evidence  is  required  of  the  di- 
vorce of  the  parents  or  of  the  awarding  of 
the  custody  of  the  child.  That  statute  also 
provides  that  adoptions  may  be  permitted 
where  ample  proof  is  made  that  the  paroita 
haye  disappeared  for  more  than  two  years, 
and  cannot  be  found  by  diligent  search,  and 
affidavit  erldenoe  is  not  made  necessary  of 
such  fact 

In  support  of  the  Judgment  of  the  court. 
It  should  be  presumed  that  the  court  had 
oral  evidace  that  the  parants  at  WUUe  had 
been  divorced,  and  his  cnstody  amided  to 
his  mother,  or  that  his  £ath»  had  disappear- 
ed for  more  than  two  years,  and  oMld  not 
be  found  by  diUgent  search.  The  xecmiTe- 
ment  that  proof  of  the  death  of  a  paxeat 
shoold  be  made  by  affidavit  Implies  fliat 
proof  of  the  other  tacts  may  be  otfacnrise 
mada  It  may  be  said  that  the  proof  (rf  di- 
vorce should  be  made  by  the  prodncttcm  of 
the  record ;  bat  this  may  be  flw  rale 
In  a  contested  action,  when  objection  Is  made 
to  oral  evidence  as  not  the  best  evidence,  the 
adndsslott  of  oral  evldaioe  in  sndi  case  would 
be  simply  wror,  and  not  a  nollity. 

We  therefore  oondude  that  the  record  is 
not  Insufficient  to  show  the  adoption  of  Willie 
Turner  by  Dowdell  and  wife,  but  aided  by 
proper  presumptions,  Is  sufficient 

It  follows  that  the  Judgment  of  the  oonrt 
should  be  and  it  is  affirmed.  All  die  Justices 
concurring. 
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BERKLEY  t.  IDOL. 
(Supreme  Coort  of  Blanaas.   Dec.  6,  1913.) 

(BiOMm  by  Oe  CowriJ 

LnnxAXioH  or  AonoRs  (|  16S*)— Birot  ot 
Bab— BiOHt  w  AonoH— YiiTDOB  and  Pim- 

CHAiUB. 

The  title  of  a  vendee  noder  a  contract  for 
the  parchaae  of  land  will  not  be  quieted  against 
th«  Tendor  where  the  considenitioa  has  not  been 
paid,  altfaoush  the  vendor  haa  failed  to  enforce 
payment  within  the  statutory  period  allowed  for 
tfaat  porpose. 

[Bd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  16^;  Dec.  Dig.  % 
185.*] 

Appeal  from  District  Court,  Brown  County. 

Action  by  Elizabeth  Berkley  against  EcL 
Idol.  From  Jniagment  for  plalntifT,  defend- 
ant appeals.  Beversed  and  remanded. 

W.  F.  Means  and  F.  M.  Pearl,  both  of 
Hiawatha,  and  S.  M.  Brewster  and  S.  N. 
Hawkes,  both  of  Topeka.  for  appellant  J. 
J.  Baker.  <tf  Troy,  and  T.  D.  Smith,  of  Hia- 
watha, for  appellee. 

BENSON,  J.  The  q^estIon  upon  this  ap- 
peal is  whether  a  person  in  possession  of  real 
estate  under  a  contract  to  purchase  It  can 
maintain  an  action  to  quiet  his  title  without 
paying  the  consideration,  where  an  action  for 
the  unpaid  balance  would  be  barred  by  the 
statute  of  limitations.  This  question  must  be 
answered  in  the  negative  upon  the  authority 
of  the  uniform  dedsloDS  of  this  court  Bow- 
man et  aL  r.  Oockrill,  6  Kan.  811.  338 ;  Cor- 
lett  V.  Insurance  Co.,  60  Kan.  134.  56  Pac. 
844;  Burditt  v.  Bnrditt,  62  Kan.  676,  64 
Pac.  77;  Johnson  v.  Wynne.  64  Kan.  138, 
141,  67  Pac.  549;  Glteon  v.  Johnson.  78 
Kan.  261,  84  Pac.  982. 

The  plaintiff  alleged  the  contract  and  pay- 
ment in  fall  of  the  consideration.  The  de- 
fendant admitted  the  contract  admitted  that 
several  payments  had  been  made  upon  it 
and  alleged  that  a  balance  of  the  considera- 
tion was  still  unpaid,  but  did  not  ask  for 
affirmative  relief.  From  the  dates  of  the 
payments  so  admitted,  it  appeared  that  the 
last  one  was  made  more  than  five  years  be- 
fore the  suit  was  begun.  The  court  sus- 
tained a  motion  of  the  plaintiff  for  Judgment 
in  her  favor  quieting  title  upon  the  ground 
that  an  action  for  any  part  of  the  purchase 
money  remaining  unpaid  was  barred  by  the 
statute  of  limitations. 

A  vendee  of  lands  who  has  not  paid  the 
consideration  cannot  maintain  an  action  for 
specifle  performance  or  to  quiet  his  title 
against  the  vendor  without  paying  the 
amount  due.  He  who  seeks  equity  must  do 
equity.  A  recent  statute  (Laws  1911,  a  232) 
allowing  a  mortgagor  to  maintain  an  action 
to  quiet  title  where  the  mortgage  debt  Is  bar- 
red by  limitations  was  construed  in  Shepard 
V.  Gibson.  88  Kan.  806,  128  Pac.  371.  It 
was  snggested  in  the  opinion  that  It  was 
not  In  the  l^lslatiTe  mind  to  rattngulah  a 


cause  of  action  but  merely  to  adjudicate 
a  status,  and  that  under  that  statute  the 
mortgagor,  without  waiting  for  an  action 
by  the  mortgagee,  might  take  the  affirmative 
to  have  the  vitality  of  the  mortgage  deter- 
mined. It  was  stated,  however,  that  the 
judgment  In  such  a  case  would  go  no  fur- 
ther than  would  have  been  awarded  In  an 
action  brought  by  the  mortgagee.  A  statute 
designed  to  clear  titles  of  old  mortgages  up- 
on which  the  right  to  recover  the  debt  had 
been  barred,  some  of  which  have  been  paid 
and  some  abandoned,  cannot  be  stretched 
sufficiently  to  authorize  a  judgment  quieting 
the  title  of  a  vraidee  under  a  contract  to 
purchase  merely  because  the  vendor  has  fail- 
ed to  enforce  payment  within  the  statutory 
period. 

The  limited  application  of  the  case  of  Ho- 
gaboom  v.  Flower,  67  Kan.  41,  72  Pac.  547, 
is  pointed  out  In  Gibson  v.  Johnson,  73  Kan. 
261,  264,  84  Pac.  982,  &nd  in  EUrk  v.  Andrew, 
78  Kan.  612,  614,  97  Pac.  797.  The  decision 
In  the  Hogaboom  Cbse  must  be  carefully  con- 
sidered in  the  light  of  the  facta  there  prch 
aented  and  will  not  be  extended  to  the  situ- 
ation appearing  here. 

The  Judgment  is  reversed  and  the  cause  is 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 


CHAMBERS  v.  BANE. 
<Snprequ  Court  of  Kansas.   Dec.  ^  1913.) 

(BytlalHu  &v  <Jhe  Oowt.) 

OABNisnuEnT  (1 103*)— Seevicb  bt  Pitblica- 
TioN— MonoK  TO  Set  Asidk— Pbaotice. 
An  order  made  on  motion  of  a  defendant, 
setting  aside  service  by  publication,  on  the 
ground  that  the  garnishee  is  not  indebted  to  him, 
is  erroneous  where  the  question  of  such  Indebted- 
neaa  li  pending  for  tiiii  upon  an  issue  made  be- 
tween the  plaintiff  end  the  garnishee  in  proceed- 
ings relating  to  Eomishment,  as  provided  in 
aections  228  to  248  of  the  Code  of  Civil  Proce- 
dure (Gen.  St.  1909,  H  6821-^6841). 

[Ed.  Note.— For  otlier  eissi,  see  Garnishment 
Dec  Dig.  1 108.*] 

Appeal  from  Dtotilet  Qaaxt,  Marlon  Ootm^. 

Action  by  B.  F.  ChambetB  against  D.  H. 
Bane.  From  Judgment  for  defendant  idain- 
tlff  appeala   Reversed  and  remanded. 

W.  P.  Campbell,  of  Wichita,  for  appellant 
Kramer  &  Benson,  of  Bl  Dorado,  for  appel- 
lee. 

BENSON,  J.  A  question  of  practice  only 
Is  presented.  The  plaintiff,  Chambers,  com- 
menced an  action  by  publication  service 
against  the  defendant  Bane,  a  nonresident 
of  Kansas,  upon  a  Judgment  of  a  federal 
circuit  court  H.  F.  Mott  an  alleged  debtor 
of  the  defendant  was  personally  summoned 
as  garnishee.  The  garnishee  answered,  deny- 
ing that  he  was  Indebted  to  the  defendant 
The  plaintiff  thereupon  served  notice  upon 
the  garnishee  that  he  elected  to  take  issue 
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upon  tbe  answer.  Afterwards  the  defendant, 
Bane,  upon  epedal  appearance  moved  to  set 
aside  Ui^  service,  pnbllcatlon.  on  the 
grounds  that  tbe  conrt,  Iiad  no  jurisdiction 
of  tbe  Buliject-matter  or  person  of  the  de- 
fendant, and  that  there  was  no  property  of 
or  debts  owing  to  the  defendant  In  Marlon 
county.  The  plaintiff  objected  to  any  hearing 
upon  the  motion  because  the  Issue  between 
•  himself  and  the  garnishee,  wherein  the  ques- 
tion of  Indebtedn^  should  be  tried,  was 
pending  and  undetermined,  and  for  other 
reasons  which  need  not  be  considered.  The 
court  overruled  the  objections  and  beard  the 
motion,  upon  evidence  relating  to  proceed- 
ings in  foreclosure  suite  In  Butler  county, 
wher^n  Bane  recovered  judgmente  against 
Mott  for  about  94,600,  and  an  order  for  the 
sale  of  the  mortgaged  property  to  satlsify  the 
amount  Other  evidence  was  allowed*  tend- 
ing to  show  a  sale  of  .the  mortgaged  prop- 
erty, and  an  asdgnment  of  the  judgments  by 
Bane  to  the  purchaser.  The  assignment  was 
used,  as  It  appears,  In  partial  satlsfoctlon  of 
the  purchaser's  bid  made  at  the  sberUTs  sale. 
The  proceedings  In  the  suits  in  Butler  coun- 
ty were  not  completed  when  this  hearing 
took  place,  and  conflrmatlon  of  the  sale  and 
distribution  of  the  funds  were  stayed  until 
the  proceedings  In  this  action  should  be  de- 
termined. Upon  this  and  other  evidence  re- 
lating to  tbe  proceedings  In  tbe  Butler  coun- 
ty Bults^  the  district  court  found  that  there 
was  no  debt  due  from  the  garnishee  to  the 
defendant,  and  thereupon  set  aside  the  serv- 
ice. Aftormrds  the  court  dismissed  the 
action. 

All  the  proceedings  Incident  to  the  service 
by  publication,  as  well  as  the  proceedings 
against  the  gamlehee,  are  conceded  to  be 
regular,  but  the  defendant  contends  that  the 
court  was  without  jurisdiction  because  the 
garnishee  was  not  indebted  to  the  defendant, 
and  therefore  there  was  nothing  to  support 
the  constructive  service.  On  the  other  hand, 
the  plaintiff  Insists  that  tbe  question  whether 
the  garnishee  was  indebted  to  the  defend- 
ant was  at  Issije  between  tbe  plaintiff  and 
the  garnishee  as  tbe  statute  directs,  and 
that  this  issue  could  not  be  forestalled  upon 
a  motion  to  set  aside  tbe  service.  The  stat- 
ute authorizing  proceedings  against  gar- 
nishees provides  that  where  a  garnishee  de- 
nies tbe  Indebtedness  alleged  In  the  plain- 
tUTs  affidavit,  the  plaintiff  may  take  Issue 
upon  the  answer,  which  Issue  shall  stand 
for  trial  as  a  dvll  action.  Tbe  trial  of  this 
issue  Is  between  the  plaintiff  and  the  gar- 
nishee, wherein  the  affidavit  of  the  plaintiff 
upon  which  the  garnishment  Is  founded  Is 
deemed  the  petition,  and  the  garnishee's  affi- 
davit of  nonliability  the  answer  thereto. 
Gen.  Stat  1909,  |g  5821-C841  (Code  Civ.  Proc 
IS  228-248).  The  rights  given  by  the  statute 
are  substantial,  and  a  plaintiff  Is  entiUed  to 
the  remedies  which  it  prescribes.  The  ques- 
tion of  indebtedness,  upon  which  his  right  to 


bold  tbe  gamlsbee  liable  depends,  should  be 
determined  In  tbe  trial  provided  by  tbe  stat- 
nte^  and  not  upon  a  motion  between  the  par- 
ties to  tbe  principal  action.  It  sbould  be 
observed  that  section  Q831  of  the  statute, 
refezred  to  in  express  terms,  provides  that 
a  defendant  In  sncb  an  action  may  Interrene 
and  defend  in  tbe  proceedings  against  the 
gamldiee  upon  any  ground  available  to  tbe 
gamisbe&  If  tiiere  was  any  snfDclent  reason 
why  tiie  defendant  should  sedE  to  prove  that 
tbe  garolabee  was  not  in  fact  indebted  to 
him,  this  section  afforded  tbe  opportunity 
where  the  issue  could  be  tried  In  the  regular 
way.  Section  6S82  (Code  Civ.  Fioc.  |  S3Q)  of 
the  statute  provides  tbat  thwe  shall  be  no 
trial  of  the  issue  with  the  gamtehee  nntll 
the  plaintiff  shall  have  judgment  In  the  mahi 
action.  It  appears  tbat  the  defendant  f&iled 
to  answer,  and  judgment  sbould  have  been 
rendered  as  be  requested  upon  tbat  default 
If  upon  the  trial  of  the  issue  with  tiie  gai^ 
nlsbee  bis  liability  should  not  be  established, 
the  main  action  will  faiL 

There  Is  consldwable  discussion  is  tbe 
briefs,  concemii^  the  fact  of  the  alleged  Ui- 
debtedness  of  the  garnishee.  This  quesdon 
cannot  be  considered.  It  must  be  tried  as 
the  statute  provides. 

The  order  settlnc  adds  the  service  and  tbe 
judgment  dismlBslng  the  action  are  reversed, 
and  tbe  cause  Is  remanded  for  further  pro- 
ceedings. All  the  Justices  concurring. 


EMPIRE  DIST.  ELECTRIC  GO.  T.  EUBBKA 
MINING  Ca 
(Supreme  Court  of  Kansas.    Dec  6,  1913J 

(SvUabiu  J>]f  ih9  Conrt.) 
COBFOUTIONS  (S  448*) — CONTBAOT  BT  Ma:I- 

AQBB— Binding  IIffect—Electkicitt, 
A.,  an  owner  of  certain  mining  propert;  in 
Cherokee  coanty,  agreed  with  an  investment 
company  of  Chicago  that  the  latter  should  build 
thereon  and  equip  a  mill,  and  when  completed 
the  improved  property  was  to  be  transferred  to 
a  corporation  ;  A.  to  nave  one-third  of  tbe  stock. 
The  corporation  was  organized.  A.  was  placed 
in  charge  of  the  improvement  with  power  to 
purchase  material  and  employ  and  discbarge 
workmen ;  the  Investment  company,  whose  offi- 
cers were  officers  of  the  corporation,  funiishins 
the  funds  and  giving  some  directions,  learios 
many  things  to  tiie  ju<^meDt  of  A.,  who  was  on 
the  ground.  Upon  the  completion  and  equi[>' 
ment  of  the  mill  the  improved  property  was 
turned  over  to  the  corporation,  whose  officers  and 
the  officers  of  the  investment  company  had  con- 
sulted and  advised  with  A.  frequently  touch- 
ing the  mill  and  the  power  to  be  used,  ijoon  aft- 
er the  property  was  turned  over  A.  was  elected 
a  director,  made  general  manager  at  a  montb- 
ly  salary  of  $200  and  his  duties  prescribed  u 
tbe  superiatendence  of  the  mining  property,  and 
Che  payment  of  the  same  salary  meretofore 
made  was  ratified  and  approved ;  one-tblrd  of 
the  stock  having  already  been  delivered  to  him. 
Shortiy  before  snch  action,  bat  after  tbe  deliv- 
ery of  the  stock.  A.,  in  the  name  of  the  corpora- 
tion, contracted  for  electric  power  to  be  supplied 
the  mill  for  a  period  of  three  years.  Be  re- 
mained as  fieneral  manager  for  several  months, 
during  which  time  and  long  thereafter  sod  pov- 
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er  was  furnished  and  used.  Beld,  that  the  cor- 
poration is  bound  by  such  contract. 

[!*>].  Note.— For  other  cbsko,  see  Corporations, 
Cent.  DIx.  H  170»>  Dw.  IMf.  I 

Appeal  from  District  Court,  Cberokee 

County. 

Action  by  the  Empire  District  Electric 
Company  against  tbe  Eureka  Mining  Com- 
pany. Yrom  Judgment  for  plaintUft  defend- 
ant appeals.  Affirmed. 

Truman  T.  Burr  and  Jesse  R.  Long,  both 
of  Chicago,  for  appellant.  Sapp  &  Wilson,  of 
Galena,  for  appellee. 

WEST,  J.  The  defendant  appeals  from  a 
jadsment  for  electric  power  furnished  by  the 
plaintiff,  who  alleged  a  right  to  recover  both 
on  contract  and  on  quantum  meruit  The  de- 
fendant denied  that  tbe  contract  was  author- 
ized, but  the  court  expressly  found  that  it 
was.  While  testimony  was  offered  as  to  the 
value  of  the  power  furnished,  no  finding  as 
to  this  was  made.  The  plaintiff  contends 
that  the  finding  of  authority  was  nnsnpport- 
ed  by  and  contrary  to  the  evidence.  The 
other  side  maintains  that  It  was  well  sus- 
tained, and  that  In  addition  the  testimony 
showed  the  plaintiff  ^titled  to  recover  on  the 
quantum  meruit  theory,  and  that  the  general 
coucluslon  of  law  In  favor  of  the  plaintiff 
must  be  presumed  to  have  embraced  this 
feature  of  tbe  case. 

If  the  finding  In  regard  to  the  contract  is 
in  fact  justiSed  by  the  evidence,  no  further 
inquiry  need  be  made.  It  was  signed  "the 
Eureka  Mining  Company,  Consumer,  by  A. 
O.  Ihlseng,"  and  was  executed  January  IS, 
1810.  The  question  turns  upon  the  author- 
ity of  Mr.  Ihlseng.  It  appears  that  in  Jan- 
uary, 1910,  an  agre^ent  was  made  between 
the  Campbell  Investment  Company  and  Mr. 
Ihlseng,  who  had  acquired  leases  to  certain 
mining  property  in  Cherokee  county,  that  the 
Campbell  Investment  Company  should  furnish 
money  to  construct  a  mill  upon  the  leased  pr<^ 
erty,  which  property  was  to  be  turned  over  to  a 
mining  company  to  be  organized;  Ihlseng 
to  have  one-third  of  the  flSO.OOO  capital 
stock.  The  company  was  organized  under 
the  laws  of  Maine  in  February,  1900.  Octo- 
ber d,  1909,  Ihlseng  and  wife  and  the  Camp- 
bell Investment  Company  by  Joint  instrument 
conveyed  to  the  Eureka  Mining  Company 
their  interests  In  the  mining  property;  the 
acknowledgment  not  t>elng  completed  until 
January  19,  1910.  Early  in  1009  Ihlseng 
took  charge  of  the  construction  of  the  mill 
on  the  mining  property  pursuant  to  Instruc- 
tions from  the  Campbells,  who  furnished  the 
funds  as  they  were  needed  and  k^t  up  a  cor- 
respondence with  blm  during  the  progress  of 
the  work.  At  a  meeting  of  the  mining  com- 
pany at  Portland,  Me.,  February  8,  1910,  Mr. 
Ihlseng  was  recorded  as  voting  5,000  shares 
by  proxy,  and  at  the  same  meeting  be  was 
elected  one  of  the  five  directors.   It  was  also 


voted  to  ratify  and  indorse  the  transactions 
of  the  board  for  the  past  year.  The  minutes 
recited  the  contract  for  the  purchase,  devel- 
opment, and  improvement  of  tbe  Eansas 
mining  property,  the  sinking  of  a  shaft  there- 
on, and  the  construction  and  equipment  of  a 
double  mill  tiiereon  of  the  capacity  of  300 
tons  per  shift,  also  the  transfer  of  the  leases, 
the  improvement  and  development  thereof, 
and  the  Issuing  of  14,990  shares  of  stock  In 
payment  therefor.  "And  whereas,  the  said 
property  has  been  developed  and  improved, 
and  the  said  leases  transferred  to  the  com- 
pany; and  whereas,  it  is  the  opinion  of  the 
stockholders  of  this  company  that  said  deal 
was  to  tbe  best  Interest  of  this  company: 
Now  therefore  be  it  resolved  that  the  said 
contract  of  purchase  and  for  the  development 
and  improvement  of  said  property,  be,  tbe 
same  is  hereby  ratified,  and  the  acts  of  the 
board  of  directors  In  entering  Into  same  and 
carrying  the  said  contract  (into)  effect,  and 
all  of  the  acts  of  the  board  of  directors  of 
this  company  and  of  Its  offlcos,  in  and  about 
the  same  be,  and  the  same  are,  hereby  ap- 
proved, ratified  and  confirmed." 

At  a  meeting  of  the  directors  held  at  Chi- 
cago Mandi  1^  1910,  salaries  of  the  ofllcers 
of  tbe  company  for  the  ensuing  year  were 
discussed  but  not  fixed,  except  that  of  Mr. 
Ihlseng  as  general  manager  or  superintend- 
ent, which  was  fixed  at  $200  a  month,  pay- 
able monthly,  until  tbe  same  might  be  chang- 
ed. "The*Balary  of  Mr.  Ihlseng  at  two  hun- 
dred dollars' ($200)  per  month  heretofore  paid 
was  approved  and  the  officers'  act  in  mak- 
ing such  payment  was  duly  ratified."  The 
office  of  general  manager  was  created  and 
tbe  duties  of  tbe  same  fixed  as  tbe  superin- 
tendence of  the  company's  mining  property 
near  G&Iena,  Kan.,  and  Mr.  Ililseng  was  elect- 
ed to  fill  such  place  at  the  pleasure  of  the 
board,  and  accepted.  January  15,  1910,  tbe 
Campbell  Investment  Company,  by  D.  C. 
Campbell,  president,  inclosed  to  Mr.  Ihlseng 
5,000  shares  of  stock  In  the  Eureka  Mining 
Company  "according  to  the  agreement  made 
with  you  over  a  year  ago.  In  reference  to  a 
company  to  be  formed  by  myself."  Mr.  Ihl- 
seng remained  in  charge  of  the  mining  prop- 
erty until  in  July,  1910.  He  testified:  That 
at  the  date  of  the  execution  of  the  contract 
he  was  In  charge  of  the  Eureka  Mining  Com- 
pany In  Galena  and  had  been  for  about  a 
year  prior  thereto,  lhat  he  was  in  charge 
of  the  building  of  the  mill  on  tbe  property 
pursuant  to  instructions  by  Mr.  Campbell, 
one  of  the  officers  of  the  company.  That  he 
had  charge  of  employing  labor  and  purchas- 
ing supplies,  Mr.  Campbell  having  something 
to  say  about  the  property,  he  (Ihlseng)  being 
on  the  ground  In  charge  of  the  work.  When 
funds  were  received  from  Mr.  Campbell,  Ihl- 
seng deposited  them  and  paid  bills  therefrom 
and  notified  Mr.  Campbell  when  he  needed 
more.  D.  C.  Campbell  was  president,  and  C. 
P.  Campbell  treasurer.    That  he  executed 
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the  contract  on  bebalf  of  the  company  and 
was  anUiorlzed  to  do  any  and  all  things  In 
the  operation  of  the  ccMopany.  That  he  was 
to  torn  over  to  Que  company  the  minins  leas- 
es and  to  have  ono-tMrd  of  the  stock,  and 
the  Campbell  Investmoit  Company  was  to 
famish  f30,000,  the  property  to  be  tamed 
over  to  the  Eureka  Mining  Company  as  a 
developed  propwty.  That  In  January,  1910, 
he  discussed  with  the  Campbells  In  Chicago 
the  proposed  contract  with  the  electric  com- 
pany and  one  of  the  directors,  Mt.  Fayn^ 
objected  Uiat  the  company  oos^t  not  to  pay 
for  electricity  not  consamed.  That  the  mat- 
ter was  finally  decided  In  a  general  conversa- 
tion with  1ST.  GampbelL  That  the  bind  of 
motlre  power  that  should  be  used  was  the 
subject  of  dlscusdon  every  time  he  met  Mr. 
Campbell.  That  he  consulted  with  Btr.  Camp- 
bell about  purchasing  the  electric  machinery 
and  genenOly  kept  him  advised  as  to  the 
operations  of  the  Eureka  mines.  "Sometimes 
I  advised  blm  before  and  sometimes  after, 
because  as  Mr.  Can^bell  said,  I  was  on  the 
gionnd  and  was  the  best  Judge  of  condi- 
tions:" 

In  a  letter  from  C  P.  GamsibeU  January 
7,  1910,  In  which  a  desire  to  see  production 
begin  at  the  earliest  possible  moment  was  ex- 
pressed, reference  was  made  to  Xhlseng's  sup* 
iwsed  decision  to  boy  a  Miller  gas  engine: 
"I  would  not  delay  tbia  matter  any  length 
of  time.  We  at  this  end  cannot,  decide  the 
question  for  we  do  not  know  all'  the  condi- 
tlons  and  circumstances  that  oiter  Into  1^ 
hence  we  will  have  to  depend  upon  you  to 
decide  it  and  I  would  do  it  at  once^"  In  a 
letter  writtoi  In  December  previous,  prefer- 
ence for  a  motor  instead  of  a  gas  engine  had 
been  expressed  by  Mr.  Campbell,  and  the 
letter  closed  with  the  statement  that  the 
writer  would  kec^  the  power  contract,  which 
seemed  to  be  a  fair  one,  "even  adding  the 
$150  per  month  maintenance  charges,  and 
shall  await  hearing  from  you  further  in  ref- 
erence to  the  whole  subject  before  writing 
you  definitely."  January  20, 1910,  two  days 
after  the  contract  was  signed,  G:  P.  Campbell 
wrote:  "In  reference  to  the  motor  which 
you  say  will  be  ready  the  first  of  Tebruary: 
Was  this  the  100  H.  P.  motor  you  spoke  of 
In  your  letter  of  November  6th  which  Qie 
General  Electric  promised  to  deliver  to  you 
f.  o.  b.  Kansas  City,  $1,080?  I  know  we  have 
been  rather  up  In  the  air  on  this  motor  ques- 
tion and  I  trust  that  we  will  have  this  motor 
delivered  promiMly  so  as  to  have  no  hltdi 
there** 

The  plalntUTs  general  manager  testified 
that,  when  the  bill  sued  on  was  discussed 
with  Mr.  Campbell  after  the  action  was  be- 
gun, no  objections  were  made  on  the  ground 
of  any  lack  of  authority  on  the  part  ot  Ihl- 
seng  to  sign  the  contract  The  witness  knew 
that  Mr.  Ihlseng  employed  and  discharged 
men  and  purchased  material  and  "was  the 
sole  representative  of  the  Eureka  Mining 
Company  in  that  district"   It  was  shown 
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that  employer's  liability  and  fire  Inannnce 
was  taken  out  by  Ihlseng  In  biiait  irf  flie 
company.  Hardware  was  purchased  by  Um 
and  lumber  and  were  paid  for  by  the  CUct- 
go  office  or  by  Mr.  Qimpbell. 

Mr.  C  P.  Campbell  teattOed.  among  otber 
things:  "All  the  V™9  this  mill  was  bdns 
built  and  opoated,  while  Mr.  Xfalseng  i» 
there,  he  purchased  all  the  suppliei  that 
were  Osed.  He  was  the  man  on  the  ground 
there  and  made  all  the  contracts  that  mtt 
made."  On  redirect  examination  he  said 
that  he  meant  by  this  that  Ihlseng  wss  sct- 
ing  under  die  old  Campbell  Investmoit  Com- 
pany and  not  on  behalf  of  the  EuMka  lOtf- 
Ing  Cranpany,  but  that:  "While  he  was  con- 
nected with  the  Eureka  Mining  Conqwnr, 
and  before  he  became  an  oflScer  of  the  eom- 
pany,  Mr.  Ihlaeng's  duties  were  as  a  sort  of 
superintendent  on  the  ground  and  hired  and 
discharged  the  men." 

Much  more  could  be  quoted  in  support  of 
the  finding  made  by  the  trial  court;  and, 
while  there  was  cmisiderable  evidence  to 
the  contrary,  a  fair  deduction  from  it  all  is 
that  Ihlseng  was  to  put  In  Qie  leasea  and 
the  Campbdls  to  put  tl^  property  in  shape 
to  be  productive  when  it  was  all  to  be  tnm- 
ed  over  to  the  Bor^  Mining  Compsny. 
Ihlseng  to  have  one-third  of  the  stock. 
While  the  work  was  going  on,  the  corpora- 
tion had  been  organised  and  was  holdhie 
meetings,  and  among  other  things  done  by 
Ihlseng  to  get  the  property  in  shape  to  be 
productive  was  the  signing  of  the  contract 
sued  on,  which  had  been  subjected  to  con- 
siderable dlscusdon  with  other  members  of 
the  mining  company,  and  the  results  of 
which  were  received  end  acoqited  for  a  long 
time  after  actual  possessltm  was  taken  by  it 
The  bill  for  the  service  Involved  in  Oils  ac- 
tion, so  far  as  maintenance  charge  of 
9150  a  month  Is  ooncemed,  covers  the  time 
from  July,  1910,  to  i^rll  IB,  1911,  Indudre. 
This  fixed  maintenance  eha^  is  the  mat- 
ter over  which  all  contoitlon  arises. 
The  present  officers  of  the  company  mwt 
have  known  tliat  the  plant  was  being  operat- 
ed by  dectrlc  power  furnished  by  the  idsln- 
tlff,  and  they  certainly  knew  that  the  former 
superintendent  in  charge  had  dealt  with  tbe 
electric  company  In  respect  Hiereto.  Bnt, 
aside  from  the  knowledge  of  the  sitnation. 
actual  and  presumptive^  possessed  by  the  de- 
fendant's other  ofBcers,  Ihlseng  was  not  tlie 
mere  agait  of  the  Campbdl  Investment  Com- 
pany, as  now  claimed.  He  was  also  a  tUrd 
contributor  to  and  owner  of  the  property 
and  stock  of  the  miidng  onnpany,  as  well  a» 
its  superintendent,  and  In  fact  its  general 
manager.  For  while  tiie  office  of  gowral 
manager  was  not  expressly  created  and  a 
monthly  Hilary  of  9200  fixed  until  March 
10th,  stUl  on  tliat  date  the  prevloos  psTment 
of  the  same  salary  was  approved,  and  Us  fa- 
ture  duties  were  prescribed  as  the  soperln- 
tendencc  of  the  property,  predsdy  what  they 
had  been  before.   So  that  he  is  shown  to 
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have  been  acting  In  the  capacity  of  general 
manager,  whatever  word  be  used  to  define 
his  position.  He  bad  be^  placed  In  charge 
to  hasten  the  day  when  the  property  could 
become  productive.  Locally  he  was  the  com- 
pany's sole  exponent  and  repr^CTtatlve. 
The  will  of  the  other  owners  bad  united  with 
his  in  placing  him  in  this  situation  for  tbelr 
common  advantage.  He  was  one-third  of  the 
body  corporate,  and  the  other  two-thlrda 
conld  not  say,  "We  have  no  need  of  thea" 
While  the  formality  of  actually  transferring 
the  title  to  the  developed  property  over  to 
the  company  was  not  observed  until  Feb- 
ruary Stib,  still  tm  January  18th  previous, 
when  the  contract  was  executed,  the  Bureka 
Mining  Company  was  substantially  and  es- 
sentially its  owner,  possessor,  and  operator. 

A  careful  consideration  of  the  entire  rec- 
ord leaves  us  so  convinced  that  the  trial 
conrfs  finding  was  correct  that  It  is  not 
deemed  necessary  to  discuss  any  of  the  nu- 
merous authorities  cited  in  the  briefs.  Were 
It  a  qneetlon  of  ratlflcation  only,  such  dis- 
cussion might  be  necessary,  but  the  case  Is 
one  of  original  anthorlly.  followed  by  abun- 
dant knowlMge,  recognltton,  and  acceptance. 

The  Judgment  is  affirmed.  All  the  Jua- 
tioea  concurring. 


8BLL  et  aL  v.  GOMPTON. 
(Supreme  Court  of  Kansas.   Dec  6,  1913.) 

(Bvikihua  by  tike  OourL} 

1.  GaITCEIX^TION  of  iNSnBUUXHTS  (f  24*)  — 

Conditions   Psecidbnt  —  DisAniuuHOii 

AHD  fiKSTOUnoN. 

A  man  wbo  trades  bis  farm  for  a  stock 
ol  merduuidiBe  and  fixtures^  givea  a  deed  to  the 
farm,  a  note  for  the  difference  in  price  between 
tha  farm  and  the  goods,  and  agrees  to  pay  a 
percentage  of  the  proceeds  of  the  sales  of  the 
goods  on  the  note,  oas  no  standing  in  equity  to 
ask  f>»r  caneellatbn  of  the  deed  and  note  oq 
the  ground  that  the  goods  were  fraudulently 
misrepresented,  unless  he  disaffirm  promptly  on 
discovery  of  uie  fraud  and  restore,  or  Is  able 
to  restore  the  other  party  to  the  trade  substan- 
tially to  Us  original  status. 

[Ed.  Note.— For  other  eases,  set  Cancellation 
of  Instmment^  Cent  Dig.  H  38-88;  Uec.  Dig. 
I  24.*] 

2.  Saus  (t  121*)— AKmaund  m  Fnauoir- 

UHI  ConXBACT. 

If,  after  knowledge  of  the  fraud,  the  pur- 
chaser of  the  goods  continue  to  sell  them  in 
regular  course  of  retail  trade,  conduct  a  ten- 
day  special  sale,  otherwise  dupoae  of  consid- 
erable quantities  of  the  goods,  make  payments 
on  the  note,  and  submit  to  a  foreclosure  <^  a 
chattel  mortgage  given  to  secure  the  note,  all 
without  any  expression  of  diflsatisfactlon,  the 
contract  is  affirmed  in  fact  and  in  law,  and  his 
only  remedy  is  by  an  action  for  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  299-801;  Dec.  Dig.  1  121.*] 

Appeal  from  District  Gonrt,  fnison  County. 

Actlott  by  A.  K.  and  another  against 
I.  M.  Comptoa.  From  judgment  tor  plain- 
tiffs, defendant  appeals.  Reversed. 


E.  D.  Mlkesell,  of  Fredonla,  and  A.  E. 
Crane,  of  Holton,  for  appellant  P.  C.  Young 
and  J.  T.  Cooper,  both  of  Fredonla,  for  ap- 
pellees. 

BUBGB,  J.  Sell  traded  his  farm  to  Gomp- 
ton  for  a  stock  of  goods.  The  goods  were 
priced  higher  than  the  farm,  and  Sell  gave 
Compton  a  note  secured  by  a  chattel  mort- 
gage on  the  goods  for  the  difference.  The 
goods  were  in  a  store  conducted  by  Compton 
at  Lehigh.  Sell  undertook  to  continue  the 
buBluess  and  contracted  to  keep  an  accurate 
account  of  the  goods  sold  and  to  deposit  65 
per  cent  of  the  proceeds  In  the  bank  at  Le- 
high to  be  credited  on  the  note  until  It  should 
be  paid.  Sell  took  possession  of  the  store  on 
January  29,  1912,  and  continued  In  posses- 
sion until  March  20,  1912,  when  Compton 
took  possession  under  the  chattel  mortgage 
and  proceeded  to  foreclose  It  Afterwards 
Sell  brought  an  action  to  set  aside  the  deed 
of  the  farm,  alleging  that  It  had  been  pro- 
cured through  misrepresentation  as  to  the 
character,  quality,  and  value  of  the  stock 
of  goods.  Compton  answered  and  set  up  a 
claim  to  affirmative  relief.  After  the  plead- 
ings on  both  sides  had  been  substantially  re- 
cast and  Issues  bad  been  joined,  the  case 
came  on  for  trial.  A  jury  was  called  which 
returned  answers  to  special  questions.  The 
court  approved  these  answers  and  rendered 
Judgment,  canceling  the  deed  and  canceling 
the  note  given  by  Sell,  a  portion  of  which 
remained  unpaid  after  the  proceeds  of  the 
chattel  mortgage  sale  had  been  credited  on 
It.   Compton  appeals. 

One  of  the  Issues  upon  which  the  court 
Instructed  the  jury  was  whether  or  not  the 
plaintiff  had  full  opportunity  to  examine  the 
goods  before  purchasing  them.  The  jury  re- 
turned the  following  findings  relating  to  this 
Issue: 

"(6)  Did  Compton.  before  the  signing  of 
the  contract  and  delivery  of  the  deed,  tell 
SeU  that  If  he  (SeU)  did  not  Oilnk  that  the 
stock  would  Invoice  $12,000.0(^  they  would  in- . 
voice  It?  Answer:  No. 

"(6)  Did  Compton  do  anything  to  prevent 
Sell,  or  Case,  or  any  one  else  acting  for 
Sell,  from  making  any  examination  of  tbe 
stock  of  goods  they  cared  to  make?  Answer: 
Yes. 

"(7)  If  yon  answer  the  last  precedli^  ques- 
tion  In  the  affirmative,  state  what  was  done. 
Answer:  The  trade  rushed  through,  and  they 
did  not  have  time  to  Investigate  tbe  stock." 

There  Is  no  testimony  In  the  record  to  sup- 
port these  findings,  and  all  the  testimony 
given  on  the  subjects  to  which  they  relate  Is 
contrary  to  them. 

The  court  instructed  the  jury  that  if  the  de- 
fendant was  gnllty  of  fraud,  it  was  the  duty 
of  the  plaintifl  to  act  promptly  on  discovery 
of  the  fraud,  to  return,  or  offer  to  return,  tbe 
goods,  and  to  demand  restoration  of  the 
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title  to  his  land,  and  tiiat  If  hd  said  notMng 
and  continued  to  sell  the  goods,  he  waived 
the  fraud  and  could  not  complain  of  it.  The 
evidence  was  that  the  plaintiff  doubted  the 
repres^tatloa  of  the  defendant  as  to  the 
quantity  of  goods  In  the  store  when  the  trade 
was  concluded.  About  February  12th  one  of 
the  plalntififs  witnesses  looked  through  the 
stock  and  told  the  plaintiff  what  he  had. 
The  plaintiff  then  employed  a  man  to  Invoice 
the  stock,  and  a  complete  invoice  was  taken; 
the  plaintiff  himself  assisting  part  of  the 
time.  In  taking  the  invoice  the  character 
and  quality  of  the  goods  were  revealed.  In 
this  Invoice  the  goods  and  fixtures  were 
priced  at  97,757.59.  The  goods  amounted  to 
$6,243.39,  and  were  worth  40  oenta  on  the 
dollar,  or  less  than  ¥2,600.  The  flxtnres 
were  of  small  velne.  The  alleged  representa- 
tion of  the  defendant  was  that  the  goods  and 
fixtures  were  of  the  value  of  $12,000.  With 
complete  and  detailed  knowledge  of  lost  what 
he  bad  received  for  hla  farm  the  plaintiff, 
instead  of  rescinding,  put  on  a  lO-day  "Fear- 
less Price  Cutting  Sale,"  beginning  February 
28th.  The  station  agent  at  Lehigh  testified 
that  Hm  plaintiff  made  the  following  (AUp- 
ments  ct  goods  to  other  points:  February 
6tfa  one  box  shoes,  weight  100  pounds,  one 
box  sho^  weight  60  pounds;  February  21st, 
two  boxes  'dry  goods,  w^ht  70  pounds; 
March  6th,  five  boxes  dry  goods,  weli^t  650 
pounds,  four  boxes  canned  goods,  weight  2TO 
pounds;  March  9th,  two  zinc  trunks,  checked 
as  baggage,  weight  200  pounds,  two  ^nc 
trunks,  checked  as  baggage,  weight  2G0 
pounds.  The  plaintiff  did  not  make  deposits 
of  the  proceeds  of  salea  as  he  had  agreed 
to  do.  On  March  Sth  the  defei^ant  called 
on  him  In  reference  to  the  matter,  and  in- 
stead of  rescinding  the  trade  he  made  a  pay- 
ment on  his  note  of  $193.2a  On  Mardi  19th 
he  made  another  payment  On  Mardi  20th 
he  yielded  possession  to  the  defendant  with- 
out protest  or  complaint  Ttie  (diattel  mort- 
gage sale  occurred  on  April  19th  and  still 
no  indication  was  given  to  the  defendant  that 
the  trade  was  unsatisfactory.  The  action 
was  commenced  on  May  23d. 

[1.  2]  The  plaintiEl!  said  he  did  not  think  he 
was  defrauded  very  much  until  the  day  the 
defendant  demanded  possession  under  the 
chattel  mortgage,  when  the  defendant  said 
be  did  not  think  there  were  goods  enough  in 
the  store  to  pay  the  mortgage.  The  plaintiff 
had  full  opportunity  to  know  the  facts,  and 
had  the  means  of  acquiring  knowledge  of  the 
facts,  at  least  from  the  day  be  took  posses* 
slon  of  the  store.  Allowing  time  to  Improve 
them,  such  means  and  opportunity  were 
equivalent  to  knowledge.  But  the  plaintiff 
had  actual  knowledge  of  the  essential  facts 
probably  on  February  12th,  and  certainly 
by  February  28th,  and  he  cannot  be  heard  to 
say  that  he  postponed  the  mental  act  of 
drawing  the  inference  of  fraud  from  the 


known  facts.  It  was  then  his  duty  to  repu- 
diate the  contract  If  he  ever  intended  to  do 
80.  The  law  did  not  penult  him  to  select 
his  own  time  and  consult  his  own  conven- 
ience in  rescinding.  Bell  v.  Keepers,  39  Eaa. 
105,  lOS,  17  Pac  785.  He  could  not  speculate 
on  the  probability  of  deriving  some  advan- 
tage from  the  trade  (Neal  v.  Beynolds,  38 
Kan.  432,  435,  16  Pac.  785),  and  the  law  im- 
plied affirmance  from  his  unequivocal  con- 
duct in  selling  and  shipping  goods  and  mak- 
ing payments  on  his  note  (Trust  Co.  t.  He- 
Intosh,  68  Kan.  452,  75  Pac  498). 

The  plaintiff  testified  that  he  ordered  new 
goods  for  the  store  to  the  amount  of  $613 
while  he  was  in  possession.  The  amount 
was  not  corroborated  by  any  bills  or  receipts 
or  checks  or  other  memoranda.  Neither  fuU 
nor  accurate  accounts  were  kept  of  the  gooAa 
which  went  out  of  the  store.  But,  granting 
that  all  the  new  goods  were  in  the  store  when 
the  defendant  foreclosed  the  chattel  mort- 
igage,  and  crediting  the  plaintiff  with  the 
payments  made  on  the  note,  the  evidence 
shows  there  was  stlU  a  deficiency.  If  It  had 
been  possible  to  determine  the  amount  of 
the  shortage  with  accuracy,  compensation 
might  have  been  made.  Basye  v.  Beflnlng 
Co.,  79  Kan.  765,  101  Pac.  658,  25  L.  R.  A. 
(N.  S.)  1302,  131  Am.  St  Bep.  346.  But  it 
was  not  and  because  of  lapse  of  time  and 
the  conduct  of  the  plaintiff,  the  defendant 
completely  dianged  his  situation.  Bdl  v. 
K^pers,  39  Kan.  105, 17  Pac.  786 ;  Trast  Co. 
V.  Mcintosh,  68  Kan.  452.  75  Pac.  4S6,  and 
authorities  there  cited. 

From  what  has  been  said  it  Is  manifest 
that  the  plaintiff  has  no  standing  In  equity 
to  obtain  relief  by  way  of  rescission  and 
cancellation.  His  pleadings  are  In  such  form 
that  they  might  be  am^ided  to  aak  for  dam- 
ages If  he  should  see  fit  to  make  the  request 
and  the  court,  in  its  discretion,  should  pe^ 
mit 

The  judgment  of  llie  district  court  is  re- 
versed, and  the  cause  Is  venmnded.  All  the 
Justices  concurring. 


BEATY  et  aL  v.  SHINKLI^  County 
Treasurer,  et  aL 

(Supreme  Court  of  Kansas.   Dec.  6,  1913.) 

(ByUahm       *he  Court.) 

Municipal  OoaPoaATioNs  (S  30*) — Tacatio5 
or  Town  Sn-Es— application  or  Statttb. 
Chapter  201,  Laws  of  1880,  vacating  parti 
of  oertahi  town  sites,  was  purely  a  vacation 
act  and  portions  of  town  sites  which  had  never 
been  platted,  although  mentioned  and  deecribod 
in  the  act  were  not  affected  by  its  provisiona. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  77;  Dec.  Dig.  i 
30.*I 

Appeal  from  District  Court  Kearny 
County. 

Action  by  James  W.  Beaty  and  others 
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against  J.  B.  SUnUe,  County  Treasurer  of 
Kearny  County*  and  others.  From  Judgment 
for  plalnliffis,  one  defendant  app«ils.  Be' 
Tersed  and  remanded,  wltb  directions. 

Wm.  B.  HntchiBon  and  O.  B.  Vance,  both 
of  Garden  City,  and  E.  R.  Thorpe,  of  Lakln, 
for  appeUant  H.  O.  Trlnfcle,  of  Garden  City, 
for  appellees. 

POBTEB,  J.  The  action  in  the  district 
court  was  to  enjoin  the  collection  of  taxes 
levied  by  the  city  of  Lakln  on  lands  whidi 
were  originally  within  the  llmltB  of  the  dtr. 

court  granted  part  of  the  relief  asked 
and  denied  a  part  The  dtj  has  appealed 
from  the  Judgment. 

The  land  Is  a  part  of  the  south  half  of 
section  27.  township  24,  range  36,  In  Kearny 
county,  and  contains  200  acres,  divided  Into 
two  tracts,  one  of  80  and  one  ot  120  acres. 
The  court  held  that  by  certain  acts  of  the 
plainturs  they  were  estopped  to  claim  that 
the  80-acre  tract  la  not  within  the  city  and 
therefore  that  the  tax  levied  against  that 
tract  is  legal  and  valid.  This  part  of  the 
Judgment  Is  satisfactory  to  the  city.  The 
appeal  is  from  that  portion  ot  the  Judgment 
holding  that  the  120-acre  tract  is  not  with- 
in the  city,  and  that  the  dty  taus  levied 
tliereon  are  illegal  and  void. 

The  plaintiffs  claim  that,  by  the  provisions 
of  chapter  261  of  the  Laws  of  18S9,  the  120- 
acre  tract  In  question  was  vacated,  and  that 
It  was  thereafter  excluded  from  the  limits 
of  the  dty  by  chapter  66  of  the  Laws  of 
1893,  which  provided  that,  where  any  town 
site  or  portion  of  a  town  site  containing 
more  than  five  acres  had  been  tberetefore 
vacated  by  act  of  the  Legislature  and  was 
included  within  the  corporate  limits  of  a 
dty  of  the  first,  second,  or  third  class,  it 
should  no  longer  be  a  part  of  such  dty  nor 
be  included  in  the  corporate  limits  thereof. 
The  court  held  that  the  act  (tf  1888  and  the 
act  of  1893  are  valid,  and  that  they  have 
the  effect  to  exclude  from  the  dty  of  Lakln 
the  120-acre  tract  Section  22  of  the  act  of 
1889,  or  so  much  of  It  as  refers  to  the  tract 
in  question,  reads:  "That  all  that  part  of  the 
town  of  Lakin,  Kearny  county,  Kansas,  lying 
west  of  the  westerly  line  of  Hamilton  street 
•    •   ♦   Is  hereby  vacated." 

The  trial  court,  however,  expressly  finds 
that  no  part  of  this  120-acre  tract  was  ever 
platted.  The  act  of  1889  Is  a  vacation  act 
It  was  not  Intended  for  any  other  purpose. 
It  did  not  assume  or  purport  to  exdude  any 
territory  from  within  the  corporate  limits  of 
any  dty.  It  merely  vacated  portions  of  cer^ 
tain  town  sites.  It  could  only  operate  upon 
platted  lands.  Therefore  It  had  no  effect 
upon  that  part  of  the  town  of  Lakln  lying 
west  of  the  westerly  Hue  of  Hamilton  street, 
for  none  of  that  land  was  ever  platted,  and 
the  act  of  1898,  which  provided  for  the 
change  of  boundaries  of  cities,  expressly 


limits  its  provisions  to  town  sites  or  por- 
tions thereof  that  bad  beoi  i^vioudy  va- 
cated ^tlier  by  the  board  of  county  comndB- 
Bloners  or  by  some  ad:  of  the  Legislature. 
The  eonstitntlonality  of  neither  act  is  lo- 
Tolved  In  this  appeal,  because  ndtlier  act 
affected  the  120-acre  tract  of  land.  The 
Jodgmoit  holding  these  lands  to  be  outside 
the  limits  oi  the  dty  was  therefore  erroneous. 

The  plalntlfFs  have  served  notice  of  an  ap- 
peal from  that  part  of  the  Judgment  In  fa- 
vor of  the  dty  and  ask  the  court  to  review 
the  Judgmrat  so  far  as  it  affects  the  80* 
acre  tract  The  Judgment  respecting  this 
tract  of  land  rests  not  only  upon  condu- 
sions  of  law  but  upon  findings  of  fact,  and 
the  dty  contends  that  a  motion  for  a  new 
trial  was  necessary  In  order  to  entlUe  the 
appellees  to  question  the  correctness  of  the 
Judgment  Ordinarily  this  Is  the  rule.  No 
motion  for  a  new  trial  was  filed  by  the 
plaintiffs.  In  any  event,  however,  we  think 
that  part  of  the  Judgment  should  be  affirm- 
ed. The  only  portion  of  the  80-acre  tract 
that  was  ever  platted  was  six  blocks  along 
the  north  boundary  thereof,  numbered  from 
43  to  48,  Inclusive.  Therefore  neither  act 
of  the  Legislature  relied  upon  by  the  plain- 
tiffs could  affect  any  portion  of  this  tract 
except  these  six  blocks;  and  the  court  finds 
that  certain  acts  of  the  appellees  are  suffi- 
dent  to  constitute  an  estoppel  against  them 
and  to  prevent  them  from  now  claiming 
that  the  platted  portion  is  not  within  the 
dty.  It  Is  said,  however,  that  the  acts  of 
estoppel  were  not  spedflcally  pleaded.  Con- 
ceding this,  nothing  would  be  gained  by  re- 
versing the  cause  in  order  to  have  the  plead- 
ings made  -more  definite.  We  cannot  con- 
cede that  the  matters  on  which  the  court 
found  the  estoppel  are  wholly  matters  of 
law.  Moreover,  the  facts  respecting  both 
tracts  of  land  are  practically  the  reverse 
of  those  in  the  case  of  Bull  v.  Kelley,  83 
Kan.  597,  112  Pac.  133,  and  the  equities  In 
favor  of  holding  the  land  to  be  within  the 
dty  here  are,  as  suggested,  quite  as  strong 
and  urgent  as  those  In  that  case  were  tor 
holding  the  land  to  be  outside  the  dty. 
Bach  year  since  1889  the  dty  has  levied 
taxes  which  have  been  extended  by  the  coun- 
ty board  and  collected  over  all  the  lands  in 
controversy.  The  court  finds  that  the  plain- 
tiffs have  r^larly  paid  the  dty  taxes  each 
year  since  1896,  when  they  became  the  own- 
ers, until  1910,  shortly  before  the  suit  was 
begun,  although  on  one  or  two  occasions  the 
dty  tax  was  paid  under  protest.  Under  all 
the  facts  found  by  the  trial  court,  we  think 
the  situation  is  one  which  calls  for  a  quite 
liberal  constmctlon  of  the  doctElne  ot  es- 
toppeL 

It  follows  that  the  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  render  Judgment  In  favor  of  the 
dty.  All  the  Justices  concurring. 
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3TATB  ex  lO.  TAOOABT,  Goanty  Atty.,  t. 
MASONS'  AND  ODD  FBLLOWS'  JOINT 

STOCK  ASS'N  et  aL 
(Supreme  Court  of  KansaB.   Dec.  %  1913.) 

1.  Quo  Wakukio  (i  17*)— ExEBom  or  Gob- 

PORATI  PoWCBft— STATtlTB. 

Gen.  St.  1909;  |  6276  (Code  Clr.  Proc.  | 
680),  autfaoriziug  quo  warranto  axaimrt  an  aa- 
sociation  or  number  of  persons  acting  aa  a  cor- 
poration without  being  legally  incorporated, 
against  a  corporation  whose  acts  amount  to  a 
forfeiture  of  its  corporate  rights,  or  which  ex- 
enJsea  powers  not  conferred  by  law,  authorises 
an  action  in  the  nature  of  quo  warraoto  against 
a  corporation  for  procuring  an  extension  of  its 
charter  by  fraud  and  for  aouse  of  its  corporate 
powers  by  mismanagement  and  misappropria- 
tion to  the  detriment  of  stockholders. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  I  18;  Dec.  Dig.  |  17.*] 

2.  Quo  WABBA.NTO  (1  38*)  — FKOOEBDIRas  — 
pABTIEa  PUUNTIFT. 

Under  ttu  express  prorlslon  ol  <jten.  St 
1909,  I  0277  (Code  Civ.  Pxi)C  |  681),  a  coont? 
attorney  may  institute  qno  warranto  in  the 
name  of  the  state  against  a  corporation  for  the 
abuse  of  its  corporate  rights,  mismanagement 
of  its  affairs,  and  the  misappropriation  of  mon- 
ey to  the  detriment  of  its  stockholders. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  S  40;  Dec  Dig.  {  33.*] 

Appeal  from  District  Court,  Wyandotte 
Coonty. 

Quo  warranto  by  the  State  of  Kansas,  on 
the  rdatlon  of  Joseph  Taggart,  as  Goanty 
Attoxney  of  Wyandotte  County,  Kan.,  against 
tlie  MawmB'  and  Odd  Fellows'  Joint  Stock 
ABBOdatlfni  and  otbeis.  Fzom  an  wder 
orerrallDg  their  demurrer,  d^aidants  ap- 
peal Order  affirmed. 

James  F.  Getty,  of  Kansas  CAty.  for  ai^- 
lants.  Jno.  S.  Dawson,  Att7— Oen..  S.  N. 
Hawkes,  of  Topeka,  and  I.  V.  Bradtey  and 
James  M.  Me^  both  of  Kansas  Glt7i  tor  ap- 
pellee. 

PES  CURIAM.  In  tbe  petltton  it  is  al- 
leged, among  other  things,  Uiat  on  August  4, 
1890,  a  charter  of  incorporation  was  granted 
by  the  state  of  Kansas  to  the  appellant  the 
Masons'  and  Odd  Fellows'  Joint  Stock  Asso- 
ciation, under  which  it  exercised  powers  in 
the  state ;  that  the  defendant  wrporatlon  t^s 
perverted  and  abused  its  corporate  powers  In 
certain  particulars,  which  are  specifically  set 
forth.  Anxmg  the  recitals  It  Is  all^^  that 
the  corporation  permitted  its  president  and 
treasurer  to  usurp  tbe  rights,  privileges,  and 
duties  of  the  corporation,  to  mismanage  its 
affairs,  and  to  appropriate  its  money  to  thtir 
use  and  to  the  detriment  of  its  minority 
stodEholders ;  also  that  on  August  4,  1910, 
the  ctiarter  of  the  corporation  having  then 
exi^rcd,  the  defendants,  Jennings  and  Berry, 
who  had  been  respectively  president  and 
treasurer  of  the  corpomtlon,  made  a  false 
and  untrue  certificate  for  tbe  purpose  of 
[irocurlng  an  extension  of  such  charter,  and 
did  procure  such  extension  without  any  no- 
tice to  the  stockholders  of  any  meeting  of 


tbe  8tod£hoIderB  for  such  purpose,  and  that 
no  such  meeting  was  held  at  wbldi  the  own- 
ers of  two-thirds  of  the  capital  stock  were 
present  and  signified  their  desire  and  intent 
to  extend  the  charter;  that  by  such  ftlse 
and  fraudulent  conduct  the  extension  of  snch 
charter  was  procured.  To  the  petition  a  geo- 
eral  demurrer  was  filed  and  overruled.  The 
defendants  appeal  on  three  grounds:  First, 
that  tbe  plaintiff  has  no  legal  capacity  to  stie; 
second,  that  the  comity  attorney  of  Wyan- 
dotte county  has  no  authority  to  Institute  or 
maintain  the  action;  and,  third,  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  actloo. 

[1,2]  The  appellee  contends  that  tbe  ac- 
tion was  brought  under  sections  6276  and 
6277  of  the  General  Statutes  of  1909  (Code 
dr.  Proc.  Si  680,  681),  relating  to  offices  and 
franchises.  The  action  seems  to  be  fnllr 
authorized  thereby  to  be  brought  by  tbe  ooan- 
ty  attorney  in  the  name  of  the  state,  and, 
under  the  proTisfons  of  tbe  article,  tbe  peti- 
tion states  facts  sufficient  to  constitute  a 
cause  of  action. 

Tbe  order  overruling  the  demurrer  Is  af- 
firmed. 


SMITH  r.  JOPUN  ft  P.  RY.  CO. 
(Sivreme  Court  of  Kansas.    Dec.  Q,  1913.) 

(ByUahu*  hv  the  Court.) 
t,  BaILBOADS  (I  SCO*)— COUJSION  WITB  AD- 

tomobiue  —  contbibutobt    naozjokzics  ~ 

Question  fob  Jcbt. 

Upon  the  undisputed  evidence  and  tbe  facts 
found  by  tbe  jury,  tbe  question  whether  the 
l^lntiff  was  guilty  of  contributory  negtigeoce 
u  one  of  fact 

[Ed.  Note.— For  other  cases,  see  Bailroadi, 
Cent  Dig.  M  1162-1192;  Dec  Dig.  S  350*] 

2.  Appeai.  ard  Ebbob  (i  1068*)— Habmless 
Ebbob— Instbuctions-Cubc  bt  Veboict. 
The  consideration  of  error,  in  an  instmc- 
tlon  allowing  the  jury  to  find  a  verdict  apo& 
grounds  of  negligence  which  did  not  cause  or 
contribute  to  the  injurr,  is  annecessary,  where 
the  jury  bases  its  verdict  upon  other  groonds. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{i  -t^lziS^  iz-a.  -iiMO:  Dec  Dig! 
I  1088.«1 

BuRh  and  Porter,  JJ,,  dissenting. 

Appeal  from  IMstrict  Oour^  Orawfari 

County. 

Action  by  John  E.  Smith  against  the  J<y>> 
lin  &  Pittsburg  Railway  Company.  Fno 
judgment  for  plaintiff,  defendant  appeal 
Affirmed. 

Ed  C  Wright,  of  Kansas  Oty,  Mo.,  and 
John  P.  Cnrran,  of  Pittsburg,  tot  appdlant 
J.  M.  Wayde,  of  Pittsburg,  and  a  a  Gaits- 
kill,  of  Glrard,  for  appellee. 

BENSON,  J.  This  appeal  is  from  a  Judg- 
ment awarding  damages  for  injuries  sufftf- 
ed  in  a  colliskm  of  an  dectric  interurbu 
car  with  an  automobile. 
The  right  of  way  of  the  railway  adjoins 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dpc.  Dig,  ft  Am.  Dls.  Kej-No.  Strtes  A  R^'r  Indeia 
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and  Is  panHd  to  a  pntflic  mad  extending 
nortb  and  sontb.  A  bedcerow  stood  upon 
tlie  Une  betwem  tbe  road  and  the  right  of 
way.  A  cross-road  extended  east  and  west 
across  tbs  north  and  sontii  road,  and  through 
a  gap  In  the  hedge,  and  over  the  right  of 
way  and  track  of  the  defendant  At  tbe 
time  of  the  collision  the  hedge  was  about  16 
feet  In  height,  and  its  branches  extended 
about  7  feet  on  eadi  aide.  The  gap  was  60 
feet  In  width.  The  east  rail  of  the  railway 
tra<^  ts  about  16  feet  from  the  center  line 
of  tbe  hedge.  The  track  Is  6  feet  wide, 
measuring  to  the  outer  sides  of  the  rails,  and 
tlie  car  was  9  feet  wide.  The  plalntlfl,  driv- 
ing an  antomobUe,  in  wtdch  bis  wife  and 
dan^ter  were  seated,  drove  north  npon  the 
road  first  referred  to,  and  tamed  west  upon 
the  cross-road.  He  stopped  at  the  turn  near 
or  In  the  gap  in  the  hedge  to  look  and  listen 
for  a  car.  From  his  seat  S%  feet  from  the 
front  of  the  antomobile  he  could  see  the 
track  for  a  distftDce  of  only  50  feet  north 
and  south  of  the  crossing  becanse  of  the  pro- 
jecting branches  of  the  hedge.  Hearing  no 
whlBtle,  and  not  hearing  or  seeing  any  In- 
dication of  an  approaching  car,  he  proceeded 
at  low  speed,  running  at  the  rate  of  3  miles 
an  honr,  until  the  front  of  the  automobile 
was  at  or  very  near  the  east  rail,  when  he 
saw  a  ear  GO  feet  away  coming  from  the 
north.  He  immediately  reversed  his  ma- 
chine and  started  backward;  but  the  car 
struck  the  radiator  and  hood,  causing  tbe 
injuries  complained  of.  The  car  was  run- 
ning at  the  rate  of  20  miles  an  hour.  Tbe 
obstruction  of  tbe  view  of  the  track  con- 
tinued until  the  plaintiff  was  within  7  feet 
of  tbe  east  rail  of  tbe  track.  At  tbat  point 
be  might  have  seen  the  approactilng  car  80 
rods  away. 

[1]  Tbe  princli»Ll  contention  of  the  de- 
fendant Is  tbat  contributory  negligence  of 
tbe  plaintiff  Is  conclusiTely  shown  by  tbe 
evidence,  because  be  did  not  stop  after  pass- 
ing through  tbe  hedge,  and  again  look  and 
listen.  It  is  insisted  tbat  from  the  undisput- 
ed facts  tbe  court  should  declare,  as  matter 
of  law,  tbat  the  plaintiff  was  negligent,  al- 
though the  Jury,  in  answering  special  ques- 
tions, found  tbat  be  was  not 

If  only  one  conclusion  can  be  drawn  from 
undisputed  facts,  the  question  of  negligence 
is  one  of  law.  Railway  Co.  v.  Hanson,  67 
Kan.  256,  72  Pac.  773 ;  Johnson  v.  Railroad 
Co.,  80  Kan.  456,  459,  103  Pac.  90.  If  rea- 
sonable minds  might  differ  upon  that  ques- 
tion, the  Jury  must  decide.  Beaver  v.  A, 
T.  &  S.  F.  R.  Co.,  66  Kan.  614,  43  Paa  1139 ; 
Westine  v.  Railway  Co.,  84  Kan.  213,  219, 
114  Pac.  219. 

The  plaintiff  knew  that  he  was  approach- 
ing the  track.  He  saw  it  in  turning  west, 
and  stopped  at  tbe  turn  accordingly.  If  the 
whistle  upon  tbe  car  was  sounded,  be  did 
not  hear  it  He  could  not  see  the  car  at 
that  point  because  the  hedge  obstructed  bis 
view.  Passing  by  the  obstruction,  and,  when 


first  wltUn  the  «me  of  dear  vision,  the  front 
of  bis  antiHnoblle  was  within  about  18  inches 
of  the  tra<*.  Taking  into  consideration  tbe 
ov^ai^  of  tbe  car,  be  was  right  at  the 
point  of  danger.  It  Is  true  that  a  situation 
may  be  such  that  ordinary  prudence  will  re- 
quire a  person  seated  in  a  vehicle  approach- 
ing a  crossing  not  only  to  stop  but  if  neces- 
sary, to  alight  or  leave  his  seat,  or  change 
his  position  In  order  to  take  observations, 
bat  ordinarily  such  a  duty  cannot  be  de- 
clared as  a  matter  of  law ;  it  must  be  deter- 
mined by  the  Jury  as  a  question  of  fact.  In 
this  case  tbe  nature  of  tbe  vehicle,  the  place 
and  duty  of  the  driver  in  managing  it  the 
location  of  the  steering  wheel  directly  in 
front  of  him,  tbe  space  between  his  seat  and 
the  firont  of  the  car,  tbe  distance  from  tbe 
side  of  tbe  hedge  to  the  track,  tbe  speed  at 
which  be  was  driving,  his  duty  to  look  In 
both  directions,  and  every  other  circum- 
stance revealed  by  the  evidence  must  be  con- 
sidered In  determining  whether  the  driver 
acted  with  reasonable  prudence.  Upon  a 
careful  consideration  of  these  matters,  It 
cannot  be  held,  as  matter  of  law,  that  tbe 
plaintiff  was  negligent  Tbe  question  of  con- 
tributory n^Ugrace  was  one  of  fact  for  tbe 
Jury. 

[2]  One  of  the  instructions  was  objected 
to  on  the  ground  that  it  authorized  a  verdict 
based  upon  any  one  of  tbe  acts  of  negligence 
charged  In  the  petition.  One  of  these  spec- 
ifications Was  tbe  failure  of  tbe  defendant  to 
construct  the  crossing  In  tbe  manner  re- 
quired by  the  stetnte.  A  special  finding, 
however,  was  tetomed,  tbat  tbe  def^idant's 
negligence  consisted  In  handling  tbe  car  in 
a  careless  manner.  A  more  particular  find- 
ing was  not  requested.  It  is  true  tliat  no 
liability  could  be  founded  on  tbe  defective 
crossing  alone,  for  It  was  not  a  causb  of  tbe 
injury ;  but  this  finding  of  tbe  Jury  makes 
any  discussion  of  the  aUeged  error  unneces- 
sary. 

Tbe  Judgm^t  is  affirmed. 

JOHNSTON,  a  J.,  and  MASON,  SMITH, 
and  WDST,  JJ.,  concurring. 

BTIRCH,  J.  (dissenting).  Tbe  facts  are 
undisputed,  and  tbe  question  is  whether  or 
not  the  plalntlfl  took  those  precautions  for 
his  safety  which  the  law  required  him  to 
take.  It  was  bis  duty  to  use  his  faculties 
of  sight  and  bearing,  and  to  take  the  steps 
necessary  to  make  those  faculties  available 
for  efficient  use.  Tbe  statement  made  In 
Railway  Co.  v.  Jenkins,  74  Kan.  487,  488,  87 
Fac.  702,  tbat  a  man  warned  of  danger  by 
the  presence  of  a  railway  track  "must  be 
vigilant  In  trying  to  see"  has  not  to  my 
knowledge,  been  overruled.  • 

Brerybody  knows  that  an  Interurban  car 
is  wider  than  the  track  on  which  it  runs. 
In  this  case  the  track  lay  behind  a  hedge 
wall,  15  feet  high  and  14  feet  wide,  which 
obstructed  both  sight  and  bearing.  Tbe 
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I^aintiff  ■tcqn'ed  'at  the  tnm  of  the  road, 
vban  It  was  ImposalUe  to  see  the  onHumlng 
car  tar  eacm&i  away  to  aToid  a  oolUslon. 
Thai  he  simply  drore  on,  taking  his  chances, 
and  reaping  the  consequences.  The  rssolt  Is 
that  he  was  solUy  of  contEtbutorjr  negUgoice 
as  a  matter  of  law. 

In  my  judgment  the  law  applicable  to 
persons  In  the  dltoatlon  of  the  plaintiff  Is 
well  stated  and  discussed  In  the  case  of  New 
York  Cent  *  H.  B.  Co.  t.  Maldment,  93  a 
a  A.  413,  168  Fed.  21.  21  U  B.  A.  (N.  S.) 
7B4.  The  syllaons  reads  as  follows:  "Be- 
canse  of  the  fact  tiiat  a  collision  between  a 
railroad  train  and  an  automobile  endangers 
not  only  those  In  ttie  antomobUe  but  also 
those  on  board  the  ttaln,  and  also  becanse 
the  car  is  more  readily  controlled  than  a 
horse  vehicle,  and  can  be  left  by  the  driver, 
if  necessary,  the  law  exacts  from  him  a 
strict  performance  of  the  duty  to  stop,  look, 
and  listen  befon  drivi^  ixgtat  a  railroad 
crossli^,  whero  the  view  la  obstmcted,  and 
to  do  so  at  a  time  and  place  whm  stoi^ilng 
and  looking  and  listening  will  be  effisctiva.'' 
In  the  opinion  It  is  said :  "With  the  coming 
into  nse  of  tlie  antomobile,  new  qoestions  as 
to  reciprocal  rights  and  duties  of  the  pnh* 
lie  and  that  Tdilde  have  and  will  contlnoe 
to  arise.  At  no  lAace  an  those  relations 
moro  impwtant  than  at  Uie  grade  crossings 
«f  railroads.  The  xoain  otmslderatlrai  hither- 
to with  reference  to  such  crossings  has  beoi 
,  the  danger  to  t^iose  crossing.  A  pondoonst 
swiftly  mo^ng  locomotive,  followed  by  a 
heavy  train,  la  subjected  to  slight  danger 
by  a  crossliv  foot  passeiver.  at  a  span  of 
borses  and  a  vehlde;  but,  when  tiie  passing 
vehi(de  is  a  ponderons  steel  structure,  it 
threatMU  not  only  the  safety  of  Its  own  oc- 
cupants but  also  tbose  on  the  colliding  train. 
And  when  to  the  perfect  control  of  snch  a 
madilne  Is  added  the  factor  of  Ugh  speed, 
the  temptation  to  dash  over  a  tifack  at  to- 
rifle  speed  makes  th^  automot^  unlew 
carefully  controlled,  a  new  and  grave  ele- 
ment of  crossing  danger.  On  the  ether  band, 
when  properly  controlled,  this  powerful  ma- 
chine possesses  capabilities  contributing  to 
safety.  When  a  driver  of  borses  attenytts  to 
make  a  crossing  and  Is  suddenly  oontemted 
by  a  train,  dlfflculties  fitce  him  to  which 
the  airtomoblle  Is  not  snbject  He  cannot 
drive  close  to  the  track,  or  stop  there,  with- 
out risk  of  his  horse  frightening,  shying,  or 
overturning  his  vehidit  He  cannot  well 
leave  his  horse  standing,  and.  If  fae  goes 
forward  to  the  track  to  get  an  unobstructed 
view,  and  look  for  coming  trains,  he  might 
have  to  lead  his  horse  or  team  with  him. 
These  precautions  the  automobile  driver  can 
take  carefully  and  deliberate,  and  without 
the  nerveusness  communicated  t^*  a  fright- 
ened horse.  It  will  thus  be  seen  an  auto- 
mobile driver  has  the  (VPortnnlty,  if  the 
situation  Is  one  of  uncertainty,  to  settle  that 
uncertainty  on  the  side  of  safety  with  less 


Inomivttilaieek  no  danger,  and  more  surdT 
than  tile  driver  of  a  horsa  Such  befatg  tbe 
case,  the  law,  botik  from  the  atambNdnt  of 
his  own  safbty  and  the  moiace  his  macUne 
Is  to  the  safe^  o/C  otSters,  ahoold,  in  meettw 
these  new  cmditlon^  rigidly  bold  the  auto- 
mobile driver  to  su<ih  r^SKmable  care  and 
precautkm  as  go  to  his  own  safety  and  that 
of  tbe  trav«Ung  pnbUc.  If  the  law  dsmsnds 
snCb  care,  and  those  crossing  mate  soeh 
care,  and  not  dianc^  their  isottction,  tbe 
posstbillties  of  automoMIe  crossing  aoddoiti 
wlU  be  mlidmised.  In  the  case  of  tndl^ 
crossing  railioada  at  gradK  the  praetioe  ta 
teaenl  tor  the  conductor  to  go  ahead,  ud 
from  the  track  signal  tiie  halted  car  to  ad- 
vance^ This  would,  of  ooursBb  be  lnvrao> 
ticable  as  a  rule  for  automobiles;  bnt  tt 
illnstnites  the  trmd  <a  the  law,  as  the  Bin 
tit  crossing  t^des  makes  collision  wltb 
th«n  more  serious,  to  enforce  greater  safMy 
precautionB."  88  a  a  A.  416,  168  Fed.  23, 
21  L.  a  A.  (N.  &)  794. 

I  am  authorised  to  say  that  POBTEB,  X» 
concurs  In  this  dlssoit 


MILLEB'S  ESTATE  t.  EXECDTBIZ  OF 
MILLER'S  ESTATE. 

(Supreme  Court  of  bnssB.   Nov.  8,  1913.) 

CoNBTrrtmoNAi,  Law  (i  278*)— Dm  Pbocbss 
—Executors  and  Adhiribtbatobs. 

A  refusal  b  appoint  an  administrator  and 
grant  administration  of  the  estate  of  an  intes- 
tate who  was  a  reddoit  of  another  state  at  tlie 
time  of  his  death  was  not  a  deprivation  of 
property  without  due  process  of  lav,  ia  viola- 
tUn  of  the  federal  ConstitutloD,  where  the  only 
property  of  decedent  relied  on  as  the  basis  at 
administration  was  capital  stock  in  a  Kansas 
corporation,  STen  thongh  the  state  in  which  in- 
testate reeued  r^useo  to  grant  moA  admiih 
istration. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent  Dig,  H  76SL  705,  767-770,  772- 
Dw.  D^r?lrl^^    SaA-82^  907-824.  9t2; 

On  petition  for  rehearing:  Blearing  de- 
nied. 

For  former  ophilon,  see  136  Pac.  25S. 

PEB  OUBIAM.  In  the  petition  for  a  re- 
heating It  Is  Insisted  hy  m»peillee  tiiat  the  de- 
cision herein  made  operates  to  dqnive  him 
of  his  right  to  enforce  his  claim  In  any  court 
against  the  estate  of  Alfred  I.  Millar.  His 
cont^tion  is  tiia^  as  the  Siqneme  Court  ct 
Missouri '  has  decided  that  administration 
may  not  be  had  in  that  state,  the  deddoa 
that  it  cannot  be  administered  up<m  In  this 
state,  where  the  corporation  was  orgsnixed. 
deprived  the  an>dlee  ot  any  remedy  and  of 
his  property  without  dub  process  of  law,  con- 
trary to  tiie  provlalons  of  tiie  Gmstitotlon  of 
the  United  States.  Tta  question  was  argoed 
when  the  case  was  originally  sulsnltted  ss 
well  as  in  the  application  for  a  rehearing. 


•For  other  cu«>  see  sams  topic  ud  section  KUMBER  In  Dm.  Dig.  4  Am,  Dig.  Ktr-Ne.  Ssiiss  A  R^^T  ladsns 
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and  the  -dedrion  ts  tbat  the  hoUUBg  does  not 
conflict  with  th«  constltatlonal  prorUou  to 
which  reference  la  made. 
The  rehearing  wQl  be  denied. 


BRA  PSHAW  et     T.  OLASSOOOV' 
CSnpreme  Oonrt  of  Eansat.    Dec.  6,  IftLS.) 

(Bi/Uahiu  by  the  Court.) 

1.  PaTMENT  (H  85,  86*)  —  VOLiniTABT  Pat- 

usRT—RiaHT  TO  Rkcoveb. 

The  general  rule  that  a  voluntar;  payment 
made  nnoBr  a  mletake  or  in  ignorance  of  law 
cannot  be  recovered  back  has  no  application, 
-where  the  payment  was  not  made  with  full 
knowledge  of  all  the  facta,  or  where  it  was  in- 
duced by  the  fraud  or  Improper  conduct  of  the 
payee. 

[Kd.  Note.— For  other  cases,  see  Payment 
Cent.  Dig.  »  272-282;  Dec  Dig.  {|  85,  86.*] 

2.  PATHKitT  (S  86*>— Right  to  Rccotbb^Db- 

nSBX— EnOFFKL. 

PlaintiiEs  were  Indebted  to  a  real  estate 
agent  for  a  commission.  Upon  the  representa- 
tions of  defendant  that  he  was  a  partner  of  the 
agent  they  paid  him  the  commisrion.  Subae- 
quentlj  the  agent  euad  titwm  and  recovered  judg- 
ment flor  the  amount  of  the  commisrion  on  the 

Ejond  that  defendant  was  not  his  partner  and 
d  no  antbority  to  receive  the  money.  In  an 
action  by  the  plaintiffB  against  the  defendant 
to  reoorer  back  the  money.  It  ia  heM  that  a  gen- 
eral verdict  In  their  favor,  which  Inclndea  mid- 
ings  that  lie  never  was  a  partner  of  the  agent ; 
that  he  bed  no  authority  to  receive  the  money ; 
that  it  waa  paid  to  him  npon  the  representation 
tiiat  he  waa  a  partner^-overtnrus  tils  defense 
tliat  it  was  a  voluntary  payment,  or  that  plain- 
tiffs are  estopped  from  muntainiog  the  action 
because  of  their  failure  to  pay  the  money  into 
conrt  and  allow  the  Question  of  partnership  to 
be  litigated  between  uie  agent  and  the  dennd- 
ant 

[Ed.  Note.— For  other  eaaea,  see  Payment, 
Gent  Dig.  I  282;  Dec  Dig.  |  88.*] 

Appeal  from  Dlatrlct  Oourt,  'Sedgwick 
County. 

Action  by  Charles  Bradshaw  and  others 
against  J.  A  Glasscock.  From  a  Judgment 
for  plaintUb,  def«idant  appeals.  Affirmed. 

jGlm  W.  Adams  and  George  W.  Adam^ 
both  at  \nchita,  for  appellant  Stanler,  Yer^ 
miliffli  ft  Bivans  and  S.  B.  Amidon,  both  oi 
Wichita,  for  appellees. 

PORTER,  X  The  only  question  In  this 
case  is  whether  the  defendant  is  entitled  to 
retain  a  sum  of  mon^  whldi  the  plaintiffB 
paid  to  him  by  mistake.  Briefly  stated,  his 
contenttoD  is  ttiat  it  was  a  voluntarr  pay- 
ment, made  by  the  plq^ntlffs  witii  tiieir 
eyes  open,  and  Qiat  th^  are  estoiiped  to 
maintain  tlie  adion.  G.  M.  Ifootton,  a  real 
estate  agent  In  Wichita,  effected  a  trade  or 
exchange  of  properties  for  the  plaintiffs,  and 
th^  owed  him  a  commisrion.  The  def»d< 
ant  rqwesaited  to  tiie  plaintiffs  that  he  was 
a  ftill  partner  (tf  Brotton.  and  «itttled  to 
share  in  all  cmnmlssions  In  real  estate 
tnnsactlonsL  They  paid  him  the  sun  of 
4S12JfO,  to  be  In  toll  for  the  commlssiim,  and 
took  his  receipt,  signed  "Brotton  and  Glass- 


cock, by  J.  A.  OlaoBCOfik."  SnbsequenUy 
Brotton  80^  than  for  the  commission,  al- 
leging that  the  amount  due  was  |1,S00.  They 
■et  op  as  a  dtfense  tbat  Glasscock  was  a 
partner,  and  that  they  had  settled  the  ac- 
oonnt  In  that  action  Brotton  recovered  the 
fall  amonnt  for  which  be  sned.  The  plain- 
tUfa  tberenprni  brou^t  this  action  to  re- 
cover from  the  defendant  the  mon^  paid  to 
blm.  The  ]tuy  retained  a  genenU  verdict 
in  plalnliffig*  fiivor,  and  from  the  judgment 
the  defendant  has  appealed. 

Not  having  been  a  party  to  the  former 
action,  the  defendant  was  not  concluded  by 
the  finding  of  the  Jnry  to  the  effect  that 
when  the  cnmmlsdcni  vas  earned  the  ^efuad- 
ant  and  Brotton  were  not  partners.  On  the 
trial  of  this  action  the  same  question  was 
litigated.  TbB  evidence  was  conflicting,  and 
the  defendant  has  abstracted  It  qnit^  fnlly, 
bat  txa  what  pnxpoae  wb  do  not  know. 
There  is  no  claim  that  the  verdict  Is  not  sus- 
tained by  evldmic& 

While  the  defendant's  contention  Is  not 
so  stated  In  the  briefs.  It  necessarily  amounts 
to  this:  TDie  general  verdict  ia  a  finding  of 
every  controverted  issue  of  &ct  against  ma 
I  did  ngneecnt  to  the  plaimifCB  that  Z  was  a 
full  partner  of  Brotton  In  the  transaction. 
They  paid  me  the  money  beUevlng  this  i^ 
resmttaOim.  I  never  was  a  partner  of  Brot- 
ton In  the  transaction.  Notwithstanding  all 
this,  I  am  entitled  to  retain  the  mon^  be- 
cause  there  was  evidmice  tending  to  show 
that  they  knew  when  the  mon^  was  paid 
that  Brotttm  claimed  there  was  no  partner- 
sb^,  and  claimed  to  be  entitled  to  the  mon- 
ey.  The  paymmt  was  voluntary,  and  ttieir 
fallare  to  protect  themselves  by  paying  the 
money  Into  court  and  permitting  Brotton 
and  myself  to  litigate  the  question  of  part- 
nership estops  them  now  from  maintaining 
this  action.** 

[1]  Hie  doctrine  of  voluntary  payments 
cannot  aid  the  defendant  in  his  efforts  to 
retain  the  mon^.  Tbat  doctrine  has  no  ap- 
plication exoept  where  the  payment  has  been 
made  with  fall  knowledge  of  all  the  facts, 
and  where  It  was  not  induced  by  any  fraud 
or  improper  oondnct  on  the  part  of  the 
payee.  80  CJyc  1318. 

[2]  Doubtless  the  plaintltts  ooold  have  sav- 
ed thooselves  much  annoyance  and  consld- 
able  cost  and  eqtense  by  paying  the  money 
Into  court  and  permitting  the  question  of 
partnership  to  be  litigated  between  Brotton 
and  OiasBCodt  But  the  defendants  posi- 
tion has  not  in  any  soise  been  altered  to 
his  injury  by  Ouit  failure  to  avail  them- 
selres  of  this  remedy;  and  therefore  one  es- 
seatial  element  of  estoppel  is  lacking.  Ac- 
cording to  the  vwdlct  of  flie  jury  he  was 
paid  by  mistake  money  to  which  he  was  not 
»ititled.  It  was  paid  upon  a  false  teffre- 
sentation  of  his;  and  neither  the  doctrine  of 
volnntary  payment  nor  estoppel  is  available 
as  a  defense  in  an  action  to  recover  money 
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paid  under  Buch  drcumstances.  Lowe  t. 
WellB,  78  Ean.  106.  112,  96  Ffta  74. 

The  instructions  of  the  court  stated  the 
Issues  fairly.  Practically  all  the  objections 
to  them  are  based  upon  the  mistaken  theory 
that  if  the  plaintiffs  knew  that  both  Brotton 
and  Glasscock  wera  claiming  the  money,  that 
would  make  the  paymoit  Tolnntazy  and  pn- 
vent  a  lecoveiy. 

The  Judgment  la  affiimed.  All  the  Juattcea 
concurrlns, 


SBXTON  T.  HOI/C  et  aL 
(Supreine  Court  of  Eansaa.   Dec  9,  191&} 

(ayllahut  hp  the  Court.) 

1..easehent8  (s  8*)— titijc  bt  pbbscbiftion 
—Use  bt  Pebuissioh— "Advbbbb  User." 
Use  under  a  licoise  will  not  ripen  into  an 
easement  by  prescription,  however  long  con- 
tinued. Use  according  to  permisaiou  to  use  Is 
not  adverse.  To  be  advene  the  use  must  be 
under  a  claim  of  right,  with  the  knowledge  of 
the  owner  of  the  estate  but  without  bis  con- 
sent 

[Bd.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  SS  23,  24,  27-33 ;  Dec.  Dig.  |  &* 

For  other  definitions,  see  Words  and  Erases, 
vol.  1,  p.  236.] 

2.  Easeuents  a  8*)— Pbxscbiption— Pebuis- 
BITK  Use. 

The  foregoing  rules  applied  In  an  action 
to  prevent  the  obstruction  of  a  driveway  be- 
tween tbe  lands  of  two  brothers,  created  by 
oral  agreement  for  tlwir  mutual  canTenience 
and  used  in  common  for  a  period  of  more  than 
10  years. 

[Ed.  Mote.— For  other  cases,  see  Easements. 
Cent  Dig.  H  23,  24.  27-33;  Dec.  Dig.  |  8.*] 

Appeal  from  DIsMct  Ooort,  DIddnBOD 
County. 

Action  by  Arnold  Sotim  against  Hugh 
Holt  and  otliera.  BYom  a  Judgment  ft>r 
plalntU^  defendants  ai^eaL   Berersed  and 

remanded,  with  directions. 

Hurd  &  Hurd,  of  Abilene,  for  appellants. 
O.  S.  Crawford,  of  Abilene,  for  aK)ellee. 

BURCH,  J.  In  a  division  of  land  among 
the  heirs  of  James  Sexton,  a  tract  contain- 
ing 96  acres  was  divided  between  his  two 
sons.  Arnold  received  the  east  48  acres  and 
Henry  the  west  48  acres  of  the  tract  Ar- 
nold erected  a  house,  bam,  and  other  im- 
provements at  a  point  Just  east  of  the  center 
of  the  line  1}etween  tbe  two  subdivlsioos. 
Henry  also  owned  land  lying  north  and  south 
of  that  belonging  to  Arnold.  Many  years  ago 
the  two  brothers  established  a  driveway  ex- 
tending from  Arnold's  barn  to  the  north  line 
of  the  06-acre  tract  Arnold  states  the  facts 
as  follows:  "Q.  After  the  division  of  this 
land,  was  there  any  agreement  between  you 
and  Henry  as  to  a  roadway  or  driveway  be- 
tween your  two  places?  A.  Yes,  sir.  Q. 
You  may  state  when  that  agreement  was 
made,  and  what  it  was.  A.  Well,  the  agree- 
ment was  that  there  was  to  be  a  road  on  the 


line  between  ns  for  the  nse  of  both  of  as; 
we  was  each  to  give  one-half,  12  feet  on  eadi 
site  of  the  line.  Q.  Wlien  did  yon  say  tliat 
agreement  was  made?  A.  That  was  about 
28  years  ago  this  summer.  Q.  Yon  may 
state  whether  or  not  that  was  used  as  a  road 
from  that  time  on?  A.  Yes,  sir.  It  was." 
Arnold  testified  that  ha  and  Henry  did  mm 
woik  fixing  op  the  road  some  17  yeus  ago. 
Henry  established  a  temptnary  fenoe  along 
the  west  side  of  tiie  driveway,  bnt  it  remain- 
ed ojfm  on  Arnold's  side,  ^nry  became 
Insane,  and  his  gnardlan,  0:  GL  Wyandt,  leas- 
ed Us  land  to  HuSh  Holt  About  two  yean 
ago  HoU  drove  some  cattle  down  tbe  road. 
Arnold  Sexton  objected  and  said  Oiat  if  it 
occurred  again  he  would  take  up  the  cattle 
and  Holt  would  be  oUIged  to  pay  for  them. 
Holt  thai  caused  a  surrey  to  be  made  and 
built  a  i>ermaneait  fence  on  Henry  S^too's 
land  two  feet  west  of  the  snrv^ed  llnb  The 
location  of  the  boundary  was  oonflrmed  by 
a  subseQuent  surr^  made  at  the  Instance 
of  Arnold  SextiUL 

The  Action  was  brought  by  Arnold  Seztu 
to  enjoin  the  malntomnce  of  the  new  fence. 
Tbe  court  made  tbe  following  findings  of 
fact  and  oondudons  of  law:  *^e  comiDon 
road  set  out  and  described  In  plalntUFs  peti- 
tion was  created  1^  Uie  vvbal  agreement  of 
said  plointUI  and  Henry  C.  Soton;  that 
the  said  plaintlfl  and  Hairy  0.  Sexton  and 
his  successors  In  poesession  bare  used  said 
road  as  a  common  way  under  said  agree- 
ment for  more  than  16  years,  and  that  by 
reason  of  said  agre^noit  and  said  user  tbe 
said  plaintiff  has  acquired  and  now  has  the 
right  to  have  said  road  kept  opoi  as  a  com- 
mon road  for  the  benefit  of  the  premises  of 
said  plaintiff  and  said  H.  0.  Sexton."  Judg- 
ment was  rendered  for  plalnttff,  and  the  de- 
fendants appeal. 

[1,2)  The  arrangement  between  the  tvo 
brothers  was  not  reduced  to  writing.  It  was 
made  for  mutual  convenience  and  was  al- 
lowed to  rest  upon  mutual  conlSdence.  It 
gave  neither  one  any  interest  in  the  land  of 
tbe  other  because  of  the  statute  of  frauds. 
Therefore  nothing  but  reciprocal  licenses  were 
created,  and  use  under  a  lloenae  will  not 
ripen  into  an  easement  by  prescription,  bow- 
ever  long  continued.  Use  according  to  per- 
mission to  use  is  not  adverse.  To  be  adverse 
the  use  must  be  under  a  claim  of  right  witb 
tbe  knowledge  of  the  owner  of  the  estate 
but  without  his  consent  Railway  Co.  v. 
Gonlon,  62  Kan.  416,  63  Pac.  432 ;  InniraDce 
Co.  V.  Haskett  64  Kan.  93,  67  Pac.  446;  Job- 
iing  V.  Tuttie.  76  Kan.  361.  364.  89  Pac.  699. 
9  R.  A.  (N.  S.)  960;  Dotson  T.  Railway  Co.. 
81  Kan.  816,  819.  106  Pac.  1046.  In  tbe  case 
of  Insurance  Co.  v.  Haskett  there  were  mu- 
tual licenses. 

There  la  neither  finding  nor  evidence  that 
the  use  of  the  way  ever  dianged  in  character 
from  what  It  was  when  first  begun.  Perhaps 
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tbe  conduct  of  Arnold  Sexton  at  the  time  of 
the  cattle  episode  amounted  to  a  revocation 
of  the  license  he  had  granted  to  his  brother. 
There  la  neither  finding  nor  eTidence  of  such 
a  change  in  the  altoatlon  of  the  licensee,  or  of 
snch  ezpenditares  by  him,  on  the  faith  of 
the  license  as  might  appeal  to  a  court  of 
equity.  A  right  of  way  by  necessity  Is  not 
InTolved. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  dl- 
rectlon  to  enter  judgment  for  the  defendants. 
All-  the  JntOcet  amcnrrlng. 


BALLABD  t.  HOME  NAT.  BANK  OF 
ARKANSAS  CITY. 
WOOD  V.  SAME. 
(Sopreme  Court  ot  Kansas.   X>«c  6, 1818.) 

(Bvllahiu  hp  «»•  €ourt.) 

Bahks  ard  Baihstino  (H  106,  140*)— Oon- 
TO  Pat  Ohbokb— BRmoEiaEin— Ait- 

THOBITT  OV  BANK  PuaiDKNT. 

Where  a  nati(uial  bank  throogh  its  presi- 
dent agrees  with  a  costomer,  who  Is  indebted  to 
It,  that  If  be  parcbases  live  stock,  end  In  i>ay- 
ment  therefor  glTCS  diecks  on  tne  bank,  the 
<diecEs  will  be  paid,  provided  that  by  the  time 
they  are  presented  tne  drawer  shall  have  re- 
sold tbe  stock  and  deposited  the  proceeds  with 
the  bank,  and  In  pnnoance  of  sneb  agreement 
the  customer  Issnes  cheeks  in  i»ayment  for  tiock 
which  he  at  once  xesells,  deUTering  tiw  prooeeds 
to  the  bank,  tlie  holder  of  snd  dwas  can 
maintain  an  aetkm  for  their  amount  against 
the  iMmk,  notwithstanding  he  did  not  know  of 
the  agreement,  and  notwithstanding  nothing 
was  said,  at  tlie  time  tlie  deposit  was  made, 
about  the  agreement  or  the  ajqciUeattoB  of  the 
funds. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
BankiQK.  Cent  Dig.  H  lli6-lC8,  162.  198,  199, 
219,  225;  Dec  Dig.  tt  lOB,  lio.*] 

Appeal  from  District  Court,  Cowley 
County. 

Two  aetkm^  one  hy  WttUam  N.  Ballard 
and  the  other  by  Bert  Wood,  both  against 
tbe  Home  Natbrnal  Bank  of  Axluuuas  City. 
From  Judgment  ftw  plalntUEB,  defendant  ap- 
peals. Affirmed. 

Hackney  St  Lafferty,  of  Wlnfleld,  and  Love 
ft  Wright,  of  Arkansas  City,  for  appellant 
W.  R,  Cllne,  of  Erie,  and  Bnckman  ft  Bloss 
and  A  M.  Jackson,  all  of  Wlnfleld,  for  ap- 
pellees. , 

MASON.  J.  Jasper  Stewart  was  engaged 
In  buying  and  selling  live  stock.  His  custom 
was  to  purchase  horses  and  mules,  giving  In 
payment  his  checks  on  the  Home  National 
Bank  of  Arkansas  City.  Later  he  would 
borrow  mon^  from  the  bank  upon  his  per- 
sonal note  to  meet  the  checka  This  plan 
became  unsatisfactory  to  the  bank,  by  rea- 
son of  unsuccessful  transactions  made  by 
Stewart  and  It  notified  him  that  It  would  no 
longer  loan  him  money,  and  that  he  must 
make  some  other  arrangement  If  he  desired 
to  continue  bnalnees  rdaUons  ^ttth  It  Sub- 


sequently a  conTersatlon  was  bad  iMtween 
tlie  president  of  tbe  bank  and  Stewart  which 
it  Is  contended  resulted  in  an  agreement  that 
Stewart  mlgbt  continue  to  buy  stock,  giving 
cbeck»  therefor,  which  would  be  paid  by  the 
bank,  provided  money  for  the  purpose  was 
furnished  by  Stewart  from  the  sale  of  tbe 
stock  he  bad  purchased.  Stewart  bought 
stock  from  several  persons,  giving  his  checks. 
He  made  sales  sufficient  for  the  purpose  and 
deposited  the  proceeds  In  time  to  meet  the 
outstanding  diecks.  The  bank,  however,  re- 
fused to  pay  them,  and  applied  the  deposit 
to  the  pre-existing  debt  of  Stewart  Two 
separate  actions  were  brought  against  the 
bank  by  holders  of  the  checks.  In  each  the 
plaintiff  recorered,  and  the  defoidant  ap- 
peals. 

Stewart  and  the  bank  president.  A  H. 
Denton,  gave  substantially  the  same  account 
of  their  convttsatlon.  One  who  overheard 
it  testlfled  to  some  additional  particulars. 
Denton's  version  was  this :  "I  told  him  that, 
as  I  had  informed  him  before,  we  would 
buy  no  more  mules  for  Mr.  Stewart  at  least 
not  until  after  the  feed  business  and  the 
unflnlsbed  busineBS  was  settled.  He  said, 
'Perhaps  I  can  beat  them  around.*  That  was 
practically  the  aid  of  the  conversation.  To 
which  I  made  answer.  That  might  do.* " 
Stewart  testlfled  that  he  qmfce  with  Denton 
about  buying  some  mules,  and  proceeded: 
"Mr.  Denton,  he  says,  *No,  we  will  buy  no 
more  mules,  at  present  until  we  gat  this  feed 
deal  off.*  *  *  *  I  says,  'Suppose  I  buy 
and  check  for  soma  mules  and  beat  the 
dhecka  in?'  He  says,  That  might  do.* "  The 
third  person  testlfled:  "Mr.  Stewart  told 
Mr.  Denton  that  he  had  a  bunch  of  mules 
down  there  that  he  was  going  to  buy,  and 
Mr.  Doiton  spoke  op  and  told  him  that  he 
wouldn't  pay  any  of  his  checks.  He  says, 
'Well.  I  have  these  mules  sold,*  and  he  men- 
tioned the  man's  name,  I  don't  remember  it ; 
and  Mr.  Denton  says:  'Well,  that  is  all 
right;  his  diecks  are  good.*  He  asked  Mr. 
Stewart  when  he  was  coming  in  and  Mr. 
Stewart  told  him  the  day,  but  I  don't  remem- 
ber the  date;  it  was  along  the  last  of  the 
week  some  time.  He  says :  'If  you  are  com- 
ing in,  then  yon  will  beat  those  checks  In, 
because  you  know  how  they  do;  some  of 
them  run  around  several  days  before  they 
get  In  the  bank.*  That  Is  about  all  tbe  con- 
versation I  heard  talked."  We  think  this 
evidence  sufficient  to  sustain  a  flndlng  that 
the  bank,  by  Ite  president  agreed  with  Stew- 
art that  he  might  draw  checks  upon  it  in 
payment  of  stock,  and  that,  notwithstanding 
his  past-due  debt  to  the  bank,  it  would  pay 
the  checks,  provided  he  "beat  tbem  in" ;  that 
is,  provided  he  resold  the  stock  and  turned 
the  proceeds  over  to  the  bank  In  time  to  fur- 
nish a  fund  for  their  payment  It  was  a  fair 
question  of  fact  whether,  under  all  the  cir- 
cumstances, this  was  what  each  party  in- 
tended. The  Jury  by  its  general  verdict,  un- 
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der  proper  Instructlona,  mnst  be  regarded  as 
having  rendered  an  ■fflnnattve  answer,  fhna 
settling  this  lasae. 

The  Jnry  were  Instructed,  In  snbetanco^ 
tbat.  In  order  to  render  a  Tercet  Cor  tlie 
plaintiff,  tbey  most  find  that  In  pnrsnance  of 
the  agreement  Stewart  boni^t  the  stock,  giv- 
ing his  checks  Oierefor,  atfd  deposited  the 
proceeds  with  the  bank.  These  facts  also 
moat  therefore  be  regarded  as  established. 
We  think  these  findings,  contfdered  in  con- 
nection with  the  nndispated  facts,  compel 
the  condoslon  that,  as  against  Stewart  at 
least,  the  bank  conld  not  rightfully  refuse 
the  paymoit  of  the  checks.  "AU  the  au- 
thorities are  agreed  upon  the  role  of  law  de- 
dared  In  the  abore  case,  that  a  bank  which 
acc^itB  a  desKMlt  of  money  made  by  a  de- 
positor for  a  special  purpose  under  an  agre^ 
ment  that  It  will  pay  the  amount  when  need- 
ed for  that  purpose,  cannot  rightfully  ap- 
propriate such  deposit  to  dlachsrge  the  de- 
positor's Indebtedness  to  It"  Note^  SO  L. 
B.  A.  (N.  8.)  517.  See,  also,  notes,  lU  Am. 
St  Bep»  426  ;  2  Ann.  Gas.  206 ;  19  Ann.  Cas. 
488.  It  Is  not  necessary,  in  order  for  this 
rule  to  apply,  that  ttiere  shall  be  what  is 
strictly  and  technically  known  as  a  **8peclal 
deposit"  It  Is  enough  that  there  Is  an 
agreement  tor  a  partlcnlar  application  of 
tbe  fond.  The  bank's  right  to  a  Uen  upon 
deposits  is  not  of  such  diaracter  that  It  may 
not  be  waived.  As  was  said  In  the  case  to 
which  the  note  quoted  from  Is  attached: 
"Of  the  general  rule  tbat  a  bank  to  whom 
a  deiuslttu'  Is  owing  a  matured  indebtedness 
may  appropriate  the  general  d^Kmit  of  Its 
debtor  to  the  discharge  of  the  oblation 
there  can  be  no  doiAt  •  •  •  But  it  Is 
no  less  certain  that  a  depo^  made  for  a 
special  purpose  or  wider  a  spedid  agreement 
cannot  ri^tfully  be  so  appropriated. 
*  *  *  Indeed,  the  proposition  that  a  bank 
enjoys  no  exemption  from  the  general  rule 
by  whldi  every  party  to  a  business  trans- 
action or  agreement  Is  legally  bound  to  re- 
spect the  obligation  of  his  contract  is  one 
which  ought  to  rcQuire  nelUier  argument  nor 
citation  of  authority.".  Smith  t,  Sanborn 
State  Bank,  147  Iowa,  6M;  914,  645,  120  N. 
W.  770,  781  (SO  li.  B.  A.  [N.  8.]  617, 140  Am. 
St  BeP.  3S6). 

The  defenda&t  maintains  that  the  evidence 
did  not  warrant  the  application  of  this  prin- 
ciple, or,  if  so,  that  proper  instructions  were 
given  concerning  It  It  Is  urged  that  the 
bank  had  no  notice  that  tiie  deposits  msde 
by  Stewart  vrera  for  tbe  protection  of  the 
checks  In  question.  They  were  turned  into 
tlie  bank  without  spedflc  directions  given 
at  the  time.  They  were,  however.  In  the 
form  of  checks  bearing  upon  their  faces 
memoraAda  Showing  that  they  were  given 
"for  mules,"  whldi  served  to  connect  them 
with  tbe  trsnsactlon  discussed  by  Stewart 
snd  Denton.  But  it  would  refine  too  closely 
to  suppose  that  tbe  bank  did  not  understand 
the  parp(ffie  of  the  deposit  At  the  time  of 


depositing  one  chedr,  Stewart  said  to  tbe 
hank  presidfint,  "Ton  Bdgbt  send  Bert  Wood 
(one  of  the  plalntifflB)  a  draft  for  9620." 
The  president  said,  "Why  d<m*t  you  send 
him  your  own  dieekr*  Steirart  did  so^  the 
check  bting  one  of  those  sued  on.  The  pres- 
ident was  asked  with  respect  to  other  cl»da 
deposited  by  Stewart  "Ton  knew  they  wen 
for  the  puzKhase  of  mules?"  He  answered: 
"W6U,  I  could  have  inferred  so;  yes,  sir." 
The  agreement  had  been  made  that  If 
Stewart  beat  his  die^  in  they  were  to  be 
paid.  His  contract  required  him  to  get  the 
money  to  the  hank  in  time  to  meet  the 
checks,  and  he  did  so.  He  was  not  required 
to  make  what  could  with  strict  accuracy  bs 
called  a  "special  deposit"  The  directian  for 
the  application  of  the  fond  resulted  from  tbe 
previous  agreement,  and  from  tbe  fact  Out 
the  deposit  was  made  in  pursuance  thereof. 
Complaint  Is  made  In  this  connection  of  an 
Instruction  thi^  the  plaintiff  mi^  rerom 
"even  though  Stewart  d^inalted  tlie  inxmeeds 
of  the  sale  of  the  mules  In  tbe  bank  and  took 
credit  for  the  same  generally  on  his  aocoont 
and  without  any  direction  to  the  bank  as  to 
how  suidi  deposit  slunild  be  apiiUed."  The 
Jnry  bad  already  been  told  ttiat  ttie  plahitlff 
had  the  burden  of  proving  tiiat  tbe  deporit 
was  made  In  pursuance  of  the  prior  agree- 
ment In  view  of  this,  we  think  Uie  fair  hi- 
terpretatlon  of  the  language  quoted  is  that 
it  was  not  essential  to  th^  ^aiutUTs  recov- 
ery that  any  specific  direction  should  have 
been  given  at  the  tlflie  of  Uie  d^oBit 

Tbe  defendant  further  maintains  Iha^ 
whatever  may  be  the  relation  between  the 
bank  and  Stewart  the  piwintiifif  have  do 
cause  of  action  against  the  bank,  because 
there  is  no  privity  betwem  them.  Of  course^ 
by  the  asoal  rule,  whidt  obtaina  In  this  stat^ 
the  holder  of  a  cbet^  cannot  ordinarily 
maintain  action  thereon  against  tbe  bank, 
notwithstanding  It  may  have  had  funds  to 
meet  It  when  it  .  was  presented.  Note^  6  Ann. 
Cas.  189;  note,  80  Am.  St  Bep.  870;  note, 
Ann.  Css.  1013D,  4L8.  Ett>ectal  drcumstsnoei, 
however,  may  i^ve  to  tlie  issuance  of  a  diecfe 
the  character  of  a  pro  tanto  ass^nmeot 
thereby  vesting  in  the  holder  a  rl^t  of  ac- 
tion upon  it  against  the  bank  on  which  it  Is 
drawn.  Fonrth  Street  Bank  v.  Tardlcart  165 
U.  8.  634,  17  Sup.  Ot  430,  d  U  Ed.  866. 
Here  the  actions  are  not  brought  apon  the 
checks  alone,  but  upon  the  ratlre  transactton. 
of  which  the  ^ving  of  Qie  diecks  fttrms  a 
part  If  tbe  plaintiffs  bad  be^  present  at 
the  conversation  between  Stewart  and  Den- 
ton, It  cannot  be  doubted  that  tbcr  wonld 
have  a  right  of  actlcm  against  the  bank 
The  contract  made  at  that  time  was  obvi- 
ously for  their  braiefit,  snd  the^  are  entitled 
to  rely  upon  It  notwithstanding  they  had  no 
prior  knowledge  concerning  It  Grlfflth  v. 
Stucker,  01  Kan.  47,  136  Pac  037,  decided 
at  this  ses^on.  See,  also,  Anthimy  v.  He^ 
man,  14  Kan.  4M;  Harrison  v.  Simpson,  IT 
Kan.  608;  K.  F.  By.  Go.  t.  Hopkins,  18  Kuk 
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494 ;  Bank  t.  Orowejn,  6  Kan.  Ami.  583,  51 
Pac.  OTO;  Bank  of  ISarnett  Cramer,  7  Kan. 
A.pp.  461,  5S  Pac.  634.  Oroentber  v.  Bank 
of  Monroe,  90  Neb.  28D,  133  N.  W.  402,  de- 
ddecl  since  the  adoption  of  the  uniform  nego- 
tiable iBBtnunents  act  The  bank  bad  on 
band  fandt  which  It  not  only  waa  at  llbertr 
to  apply  to  Uie  dbecks  presented  by  the 
plainBflb,  but  whldi  It  bad  undertaken  to 
use  for  that  purpose— which  by  vlrtne  of  its 
agreement  witti  Stewart  had  been  so  appro- 
priated. The  money  obtained  by  the  sale 
of  tbe  pnqperty  of  fbe  plalntlffiB  was  xecelred 
by  tbe  bank  nnder  a  virtnal  promise  to  bold 
it  fbr  their  benefit,  and  pay  them  ont  of  It 

The  negotiable  instmments  act  provides 
spedflcally  that  a  bank  is  not  liable  to  tiie 
bolder  of  an  unaccepted  dieck  (Gen.  St.  1900, 
S  5442),  and  that  the  acceptance  must  be  &i 
writlns  (Gen.  St  1909,  I  6885;  Rambo  t. 
Bank,  88  Kan.  257,  128  Pac  182),  and  If  on 
a  B^iarate  paper  operates  only  in  favor  <tf 
one  to  whom  it  is  shown  (Oen.  Stat.  1909, 
S  5387).  These  provisions  are  declaratory  of 
the  law  as  it  already  ezlated.  Clark  t.  Bank, 
72  Kaa  1,  82  Pac.  682,  2  L.  R.  A.  (N.  S.)  83, 
lis  Am.  St  Bep.  178;  Gen.  St  1901,  S|  647, 
548;  Bakln  t.  Bank.  07  Kan.  8S8,  72  Pac. 
874;  Bank  t.  ^tlngo,  72  Kan.  116,  83  Pac. 
119.  Tlie  present  actions  are  not  brou^t 
slmidy  on  the  promise  of  the  bank  to  pay 
Stewart^s  checte  Issued  In  payment  for  stot^ 
^niey  are  Intnight  upon  that  promise,  supple- 
mented by  the  carrying  out  of  the  conditions 
on  which  It  was  based — tbe  parchase  of  tbe 
stock,  the  issuance  of  the  checks,  tbe  resale 
of  tbe  stodc,  and  tbe  deposit  of  the  proceeds 
to  meet  the  checks— In  effect  the  receiving 
by  the  bank  of  the  money  appropriated  by 
aereement  to  that  purpose. 

It  is  suggested  that  the  making  of  such  an 
afi^reement  was  beyond  the  power  of  tbe 
president  of  a  national  bank,  or  of  the  bank 
Itself.  The  contract  was  not  Immoral  or  for^ 
bidden,  and,  even  If  when  made  it  was  Inval- 
id for  want  of  capacity  on  the  part  of  the 
officer  or  of  the  bank,  it  was  so  tar  carried 
out  that  a  defense  on  that  ground  cannot  suc- 
cessfully be  interposed.  See  cases  dted  In 
Harris  V.  Oas  <3o.,  76  Kan.  760,  92  Pac.  1128, 
13      R.  A.  (N.  S.)  U71. 

The  judgments  are  affirmed.  All  the  Jus- 
tices concurring. 


GRIFFITH  T.  STDCKEB,  et  sL 
(Supreme  Court  of  Kansas.  Dec.  6, 1913.) 

(ByOahut  bv  the  Oouri.) 
1.  MnmoiPAL  COBPOBATIONS   (If  346,  347*) 

—  Street     Impboveuents  —  ComBaoroB's 

Bond— Vauditt — Constbuotion. 

After  the  work  of  Improvios  streets  of  a 
city  had  been  completed,  but  before  formal  ac- 
ceptance by  tbe  city,  the  contractor  gave  a 
bond  with  sureties  to  the  state  of  Kansas  con- 
ditioned that.  If  be  should  pay  all  Indebtednesa 
incurred  by  him  for  labor  and  material  furnish- 


ed in  making  the  Improvements,  the  bond 
should  he  void,  othanrise  to  be  in  full  force. 
The  contractor's  coatract  with  the  city  provid- 
ed that  he  should  give  the  bond  required  by 
chapter  170  of  the  Laws  of  1887.  The  pre- 
scribed condition  of  such  a  bond  is  that  the 
contractor  shall  pay  all  Indebtednen  Incurred 
for  labor  or  material  furnished  in  making  pul>- 
lic  Improvements.  The  bond  which  was  given 
was  not  filed  for  record  with  the  clerk  of  the 
district  court  as  the  statute  requires,  and  the 
improvements  were  actnaliv  made  by  a  subcou* 
tractor  who  failed  to  pay  his  laborers  and  ma- 
terialmen. BtlA: 

(a)  The  bond  was  glTen  pursuant  to  a  statu- 
tory duty  and  not  simidy  on  a  past  considera- 
tion and  the  delay  In  fiviag  It  did  not  affect  Its 
character. 

<b)  Tbe  terms  of  the  bond  are  to  be  interpret- 
ed as  intended  to  accomplish  tbe  purpose  of  the 
statute,  which  Is  to  protect  laborers  and  ma- 
terialmen who  make  oontribntlonB  to  public 

works. 

(c)  Labor  and  material  fnmished  by  the  sub- 
contractor were  in  contemplation  of  the  statute 
and  the  bond  famished  by  the  contractor. 

(d)  The  provision  for  filing  the  bond  was  in- 
serted in  the  statute  for  the  benefit  of  laborers 
and  materialmen.  The  obligation  was  complete 
when  the  bmid  was  ezecoted  and  delivered  to 
the  city, 

(e)  The  subcontractor's  laborers  and  materi- 
almen may  resort  to  tbe  liond  as  security  for 
the  indebtedness  due  them. 

[E^.  Note.— For  oQier  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  876,  877 ;  Dec  Dig. 
H  346,  347.*^ 

2.  Municipal    Oobfobatzons    (|   847*)  — 

STBBET    IMPBOTEMENTS  —  SDBCOnTBaOTOB'S 

BoND—To  Whoh  Avatlabue. 

The  contractor  took  from  the  subcontrac- 
tor a  bond  with  surety  conditioned  tliat  the 
subcontractor  would  pay  all  bills  for  labor  and 
material  used  in  the  perfbrmance  of  the  sub- 
contract Held: 

(a)  The  subcontractor's  laborers  and  materi- 
almen may  resort  to  this  bond  as  security  for 
the  bills  due  them  arising  from  the  perform- 
ance of  the  subcontract 

(b)  It  Is  not  necessary  that  such  laborers  and 
materialmen  should  liave  known  of  the  bond 
and  should  have  acted  on  the  faith  of  It  In  or- 
der to  make  It  avidlable  to  them  as  security 
for  the  payment  of  their  bills. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  tAg.  U  876.  877;  Dec.  Dig. 
I  347.*] 

Appeal   from  District  Oonr^  Franklin 

County, 

Action  by  W.  B.  Griffith  against  N.  B. 
Stucker  and  others.  From  judgment  for  de- 
fendants, plaintlfl  appeals.  Reversed  and 
remanded. 

F.  M.  Harris  and  W.  S.  Jenks,  both  of  Ot- 
tawa, for  appellant  F.  A.  Waddle,  of  Ot- 
tawa, for  ^welleea 

BUBOH,  J.  Tbe  dty  of  Ottawa  undertook 
to  Improve  several  of  Its  streets.  To  that 
end  ocmtracts  mre  let  to  N.  B.  Stucker. 
Stucker  sublet  a  portion  of  the  work  to 
Llghtfoot  Bros.,  wbo  failed  before  perform- 
ance. The  action  was  brought  by  W.  B. 
Griffith,  who  is  the  assignee  of  laborers  and 
materialmen  havtnff  claims  against  Light- 
foot  Bros.  The  defendants  are  the  obligors 
in  a  bond  given  by  Stucker  to  tbe  state  of 
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Kanaaa,  and  the  surety  In  a  bond  given  by 
Li^ttbot  Bros,  to  Stncber.  The  defendants 
recorered  and  the  plaintiff  appeals. 

[1]  Chapter  179  of  the  Laws  of  1887  pro- 
vides as  follows:  "That  whenever  any  public 
officer  shall,  under  the  laws  of  the  state, 
enter  Into  contract  In  any  sum  exceeding 
one  hundred  dollars,  with  any  person  or 
persons,  for  the  purpose  of  making  any  public 
Improvements,  or  constructing  any  public 
building  or  making  repairs  on  the  same,  such 
officer  shall  take  from  the  party  rantraeted 
with  a  bond  with  good  and  sufficient  sureties 
to  the  state  of  Kansas,  In  a  sum  not  less 
than  the  sum  total  In  the  contract,  condition- 
ed that  such  contractor  or  ocmtractors  shall 
pay  all  Indebtedness  incurred  for  labor  or 
material  furnished  in  the  constmctlon  of 
said  public  building  or  in  making  said  public 
improvements.  That  such  bond  shall  be  filed 
In  the  office  of  the  clerk  of  the  district  court' 
of  the  county  In  which  such  public  improve- 
meat  is  to  be  made  or  such  public  building  is 
to  be  erected;  and  any  person  to  whom 
there  la  due  any  sum  tor  labor  or  material 
fumlBhed,  as  stated  In  the  preceding  section, 
or  his  assigns,  may  bring  an  action  on  said 
bond  for  the  recovery  of  said  indebtedness: 
Provided,  that  no  action  shall  be  brought  on 
said  bond  after  six  months  from  the  comple- 
tion of  said  public  improrements  or  imblic 
building."  ClT.  Code,  H  661.  M2  (Oen.  St 
1900,  H  <I266;  6267). 

Before  beginning  work,  Stiu&er  gave  a 
bond  tliat  he  would  flilthfolly  perfimn  the 
obligation  of  his  contract  acoordlng  to  tbe 
plans  and  specdflcatlons  fuxnldied  by  the 
city.  Ifo  relief  la  Bon^t  on  tills  bond.  Atter 
work  on  certain  streets  had  bem  folly  oom> 
pleted  according  to  contract;  bat  betbre  flie 
dty  bad  accepted  the  work,  the  dty  took 
from  Stut^r  a  bond  to  tibe  state  of  E^ansas 
conditioned  as  follows:  "Now  therefore  if 
the  said  M.  B.  Stacker  diaU  wall  and  troly 
pay  all  indebtedness  Incorred  by  1dm  for 
labor  or  material  ftunished  in  tlie  constrao- 
tion  of  said  Improvement  according  to  law, 
that  the  obligation  diall  be  void  and  of  no 
effect,  otherwise  to  be  and  remain  in  taO. 
force."  This  bcmd  was  not  filed  with  the 
clerk  of  the  district  court,  but  it  covered 
improvements  of  streets  included  in  Light- 
foot  Bios.'  aabcontract,  and  the  plaintiff 
seeks  the  benefit  of  it  The  court  is  of  the 
opinion  that  it  may  be  enforced  by  the  plain- 
tiff as  a  statutory  bond.  It  Is  said  that  the 
bond  limits  liability  to  the  Indebtedness  in- 
curred by  the  contractor  alone;  the  lan- 
guage being  "indebtedness  incurred  by  him." 
All  labor  and  material  expended  on  im- 
provements embraced  in  Stacker's  contract 
were  furnished  by  blm,  whether  furnished 
directly,  or  famished  Indirectly  through 
Lightfoot  Bros.,  whom  he  employed.  Stack- 
er's contract  with  the  city  expressly  pro- 
vided that  he  should  furnish  the  bond  to  se- 
cure daims  for  labor  and  ""itf*^a1  required 


by  chapter  179  of  the  Laws  of  1887,  and  the 
execution  of  the  bond  to  ttie  state  shows  an 
intention  to  comply  with  the  contract  and 
with  the  law.  The  purpose  of  the  statate 
was  to  protect  the  contributions  of  laborers 
and  materialmen  to  public  works.  Where 
mechanics*  liens  are  allowed,  as  upon  public 
buildings,  the  statute  furnishes  additional 
security.  Ck>mmlssloners  of  Jewell  Ctamty 
V.  Manufacturing  Co.,  fi2  Kan.  26S,  34  Pac. 
741.  Where  medianlcs'  liens  are  not  possible, 
as  upon  street  improvements,  the  purpose 
was  to  secure  lalwrers  and  materlahDen 
against  loss  by  a  quasi  mechanics*  lien,  the 
lien  being  upon  the  bond  instead  of  upon 
the  property;  and  the  language  of  a  bond 
tendered  in  compliance  with  the  statate  will 
be  construed  as  designed  to  accomplish  the 
end  which  the  Legislature  had  in  view. 

The  statate  under  consideration  Is  analo- 
gous to  the  one  omcted  to  protect  laborers 
and  others  who  aid  in  the  construction  of 
railroads,  which  requires  railroad  companies 
to  take  from  contractors  bonds  to  pay  to 
laliorerst  mechanics,  and  materialmoi  all  Just 
debts  incurred  In  carrying  on  construction 
work.  Gen.  Stat  1909,  |  7006.  Such  bonds 
protect  laborers  and  materialmen  eoqiloyed 
by  sul>contr8Ctors.  Wells  v.  Mehl,  25  Kan. 
206;  Mann  v.  Oorrigan,  28  Kan.  194;  Parkin- 
son &  Co.  V.  Alexander,  S7  Kan.  110, 14  Pac 
466.  On  account  of  the  i^ecuUar  wording  of 
this  statute^  the  bond  provided  for  coves 
supplies  in  the  nature  of  goods  and  provisions 
only  when  famished  to  the  contractor.  Ihe 
weight  of  authority  is  that  a  oontrsctor's 
statutory  bond  given  to  aecore  the  payment 
of  claims  for  labor  performed  and  matailal 
famished  In  making  nmnidpal  Improvesiaits 
Is  available  to  those  who  deal  with  sob- 
contractDra.  27  U  B.  A.  CN.  &)  D88, 098,  note. 
U  mis  were  not  the  law,  it  would  be  ray 
easy  for  paldle  contiscton  to  deCaat  flu 
statute  and  popetoate  die  oyDs  It  was  de- 
signed to  remedy. 

It  la  said  that  the  obligation  of  the  bond 
watt  not  perfected  by  flUng  the  Inatnimait 
in  the  proper  offioa.  The  reqoiremait  of  the 
statate  that  the  bond  shall  be  filed  with  the 
cleric  of  the  district  court  was  intended  fbr 
the  benefit  of  laborers  and  materialmen  who 
might  have  occasion  to  enforce  it  The  pur- 
pose was  to  preserve  Oie  Instrument  and 
make  It  eadly  accessibleL  The  oUigatlou 
was  complete  when  it  was  encnted  and  de- 
livered. 

It  Is  said  that  the  bond  was  glvoi  vpcn  a 
past  consideration,  and  conscQuently  that  ft 
is  unenforceable.  The  bond  was  given  pur- 
suant to  a  statatory  duty  which  had  not  been 
discharged,  and  dday  on  the  part  of  the 
officials  and  the  contractor  in  preparing  and 
delivering  the  Instrument  necessary  to  fnlfill 
the  requirement  of  the  statute  could  not  in- 
validate It 

[2]  Lightfoot  Bros.,  as  principal,  and  the 
American  Fidelity  Company*  as  Buety,  oe- 
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cQted  and  ddirered  to  Stndur  a  bond  read- 
ing as  tollowa:  "Wheieaa^  said  pilnc^al  has 
entered  into  a  certain  contract  In  writing 
bearing  date  of  ^rtl  Uth,  A.  D.  1910,  with 
the  aald  N.  B.  Stacker  to  macadamize  cer- 
tain streets  In  the  city  of  Ottawa,  Kanaas, 
and  for  fomiahing  .crushed  stone,  which  con- 
tract is  hereby  referred  to  and  made  a  part 
hereof:  Now,  tberefore^  If  the  said  Lig^t- 
foot  Bsofliers  shall  w«U  and  falthfnlly  pa^ 
fbrm  all  of  ItB  obligations  under  said  ocni> 
tract  and  shall  pay  all  bUls  for  labor  and 
material  need  In  ttie  porformanoe  of  said 
Gfmtract  and  shall  hold  the  s^d  N.  XL  Stncdc- 
er  harmless  from  any  and  all  loss,  costs  or 
expuse  on  account  of  Injury  to  any  person 
or  peraims  or  pn^Mity,  then  this  obllgatlim 
shall  become  null  and  Told,  oOwwlse  to  re* 
main  in  fall  force  and  effect** 

The  court  is  of  Oft  opinion  that  tills  bond 
is  availatde  to  the  plalntift.  Stacker  stood 
toward  Ll^tfoot  Bros,  and  their  laborers 
and  materialmen  in  the  same  relation  ttiat 
the  city  stood  toward  Stackw  and  his  labor- 
era  and  materialmen  The  weight  of  aathor- 
Ity  Is  that  without  any  statute  the  dty  could 
take  a  bond  from  Stacker  ccmditloned  to  pay 
all  laborers  and  matraialnten,  upon  which 
they  could  sue  directly.  2  Dillon,  Municipal 
Corporations  (Btb  Ed.)  |  880,  p.  1266;  27  U  R. 
A.  (N.  S.)  581,  note.  Tb»  reasoning  by  which 
the  rli^t  of  laborers  and  materialmen  to 
soe  on  Budi  bonds  Is  established  applies  here. 

It  la  said  that  the  surety  company  can  be 
liable  only  on  two  conditions:  First,  that 
some  privity  existed  between  Stucker  and 
the  laborers  and  materialmen  because  of 
some  duty  or  obligation  In  the  premises  owed 
by  him  to  them;  and,  second,  that  the  ob- 
ject of  the  bond  was  to  benefit  the  laborers 
and  materialmen  directly  and  not  merely  In- 
cidentally. Both  conditions  are  clearly  pres- 
ent Stacker  was  obligated  by  law  and  by 
his  contract  with  the  dty  to  provide  security 
for  the  payment  of  the  claims  of  Ughtfoot 
Bros.'  laborers  and  materialmen.  These 
claims  were  debte  of  Lightfoot  Bros,  and  not 
of  Stucker.  They  were  Brf™flrUy  liable  to 
their  own  laborers  and  materialmen.  Stuck' 
er  was  In  effect  only  a  surety  of  bis  subcon- 
tractor, and  the  very  purpose  and  object  of 
the  bond  was  to  secure  payment  by  Lightfoot 
Bros,  of  their  own  debts,  a  matter  of  direct 
and  special  Importance  to  those  to  whom  they 
were  Indebted.  This  being  true,  a  long  line 
of  cases  extending  from  Anthony  t.  Herman, 
14  Kan.  494,  to  Wood  t.  Bank  and  Ballard  v. 
Bank.  136  Pac.  935,  decided  at  the  present 
Bitting,  estebllshes  the  right  of  the  laborers 
and  materialmen  employed  by  Lightfoot  Bros, 
to  adopt  the  bond  and  enforce  It  by  action 
brought  directly  against  the  sorety  company 
which  signed  It 

It  is  said  that  the  laborers  and  material- 
men could  not  take  advantage  of  the  bond 
unless  they  knew  of  It  and  acted  upon  the 


faith  of  It  In  the  following  cases  the  court 
has  held  to  the  contrary:  Kansas  P.  By.  Co. 
T.  Hopkins.  18  Kan.  494;  Piano  Manufacture 
Ing  Co.  V.  Burrows,  40  Kan.  361, 19  Pac  808; 
Stewart  V.  Bogers,  71  Kan.  58,  80  Pac.  58; 
Wood  T.  Bank  and  Ballard  T.  Bank,  136  Pac. 
035,  Just  decided.  The  contract  of  Light- 
foot Bro&  with  Stucker  shows  tliat  they 
were  subcontractors  and  not  mere  laborers 
and  materialmen.  The  plaintiff  sued  on  a 
bond  not  heretofbre  mentioned  relating  to 
work  on  a  particular  street  It  yna  good 
as  a  statatory  but  It  was  conced- 

ed at  the  hearing  In  t3iis  court  that  die 
light  to  relief  upon  it  was  barred  by  the 
statate  ot  limltetlona.  Consequently  It  may 
be  regarded  as  eliminated  from  the  case. 
The  plaintiff  Is  entitled  to  recover  on  Stack- 
er's bond  tot  those  claims  oidy  which  repre- 
sent indebtedness  incurred  for  labor  or  ma- 
terial famished  In  making  street  improve- 
ments, and  on  Che  surety  company's  bond  for 
those  claims  only  whldi  represent  bills  for 
labor  and  material  used  In  the  performance 
of  li^tfoot  Bros.'  contract  It  la  contended 
that  some  of  die  lOalntUf  s  claims  fail  outside 
theee  cHassee.  The  qnestloD  cannot  be  deter* 
mined  here  from  the  findings  of  fitct  in  their 
presoit  form.  Should  the  district  court  con- 
clude that  there  la  anything  substantial  In  the 
oontoitlon,  the  findings  should  be  extended 
to  cover  It  Pertiaps  this  can  be  done  on  the 
evidence  already  taken. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  proceed  as  Indicated  and  to  render 
Judgment  in  favor  of  the  plaintiff  for  the 
sums  found  to  be  due  him.  All  the  Justices 
concurring. 


BUBBBL  COLLINS  BBOKBBAOB  00.  T. 
DUNN. 

(Supreme  Court  of  Kansas.   Dec.  6,  1918.) 

(SyUahiu  Iv  the  Court.} 

1.  GoBFORATiONS  (H  88,  B47*)— Stook  8tn- 

BOBIFTION— BlOHTB  OT  GBSDrrOBS. 

The  capital  stock  of  a  corporation  Is  a  trust 
fond  for  the  benefit  of  the  general  creditors  ot 
a  corporation,  and  one  wIh>  snbserlbes  for  shares 
of  stock  most  jwy  for  them  dther  in  money  or 
in  money's  wortb. 

[Ed.  Note.— For  other  cases,  see  Oormnrations, 
Gent  Dig.  H  837-364,  42&-428.  2rr&-^181; 
Dec  Dig.  H  647.*] 

2.  GoBPOBATions  (|_566*)— Acnoir  AoAiNor— 

SumOIBNOT  OF  EVIDIRCE. 

The  testimony  examined,  and  held  to  be 
snfBdent  to  snpport  the  decision  of  the  court 
refasfng  the  allowance  of  s  claim  made  against 
an  iusolvent  corporation  by  one  who  had  turn- 
ed over  property  and  credits  in  payment  for 
sbares  of  stock. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Gent  Dig.  H  2281,  2282;  Dec  Dig.  {  G65.*] 

Appeal  from  District  Court  Finney  County. 
Action  by  the  Burrel  Collins  Brokerage 
Company,  a  copartnership,  against  Frank  M. 
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Dmaa,  aa  asrtcnw  fin  Ihe  Garden  Oitr 
Wboleaale  Grooerj  A  Frolt  Gtnnpaiur.  From 
Jadgment  for  defendant,  plaintiff  appeala 

Alllrmed. 

Bdgar  Foflter,  of  LaUn.  and  A.  Hosklnson. 
of  Oardot  City,  for  appellant  H.  O.  Trlnkle 
and  Wm.  B.  Hatcbison,  both  of  Oardra  City, 
for  appdlea. 

JOHNSTON,  O.  J.  The  Barrel  Collina 
Brokerage  Company  presented  a  claim  of 
$1,489.96  to  the  assignee  of  the  Garden  City 
Wholesale  Grocery  &  Fruit  Company,  which 
was  disallowed.  An  appeal  to  the  district 
court  was  taken,  and  oo  a  trial  there  the 
court  found  that  only  $101.07  of  the  claim 
was  a  legal  charge  against  the  assignee,  and 
an  appeal  from  that  Judgment  was  taken  by 
the  Burrel  Collins  Brokerage  Company. 

[2]  Appellant  claims  that  in  May,  1910, 
Geoi^e  W.  Chesebro  started  a  grocery  and 
fruit  business  in  the  name  of  the  Garden 
City  Fruit  Company,  and  purchased  several 
bills  of  goods  from  appellant,  for  which  pay- 
ment has  not  yet  been  made,  and  that  about 
July  1,  1910,  Chesebro  and  four  others  In- 
cori>orated  the  Garden  City  Wholesale  Gro- 
cery A  Fruit  Company  for  the  purpose  of 
buying  and  selling  groceries,  fruits,  and 
vegetables,  and  that  the  corporation  took 
over  the  property  of  the  Garden  City  Fruit 
Company,  and  assumed  liability  on  the  debts 
of  that  company.  Appellant  therefore  claim- 
ed to  be  a  creditor  of  the  new  corporation, 
and  entitled  to  have  the  full  amount  of  its 
claim  allowed.  On  the  part  of  appellee  it  is 
contended  that  practically  Burrel  Collins 
himself  was  the  Garden  City  Fruit  Company, 
and  that  the  shares  of  capital  stock  of  the 
new  company  were  foil  payment  for  all  the 
assets  and  credits  turned  over  to  the  new 
company.  The  testimony  tends  to  support 
the  claim  of  appellee.  Chesebro  himself  tes- 
tified that  Collins  furnished  all  the  money 
and  goods  that  went  Into  the  business  of  the 
old  company;  that  Ches^ro  was  managing 
that  business  for  Collins  on  a  salary:  that 
the  incorporation  was  made  at  the  Instance 
of  Collins ;  and  that  the  corporation  was  to 
take  over  all  that  the  old  company  had  in 
exchange  for  the  Collins  stock  In  the  new 
company.  He  further  testified  that  the  stock 
was  subscribed  for  in  his  name,  but  that  be 
was  acting  for  Collins,  and  was  to  assign  the 
shares  of  stock  to  Collins.  Collins,  accord- 
ing to  the  testimony,  desired  to  extend  t^e 
business,  and  to  procure  some  new  money 
to  carry  it  on,  and  two  of  the  Incorporators 
did  pay  into  the  treasury  considerable  sums 
of  money  for  stock.  If,  as  the  testimony 
tends  to  show,  Collins  was  the  Garden  City 
Fruit  Company,  and  that  he  turned  over 
whatever  Interest  he  had  in  that  company, 
whether  It  be  goods  or  claims,  to  pay  for 
the  shares  of  stock  Issued  to  Chesebro  for 
hl^,  he  Is  not  entitled  to  set  up  any  claim 
that  he  owed  to  himself  as  a  liability  against 
the  corporation. 


[1]  So  far  as  creditors  are  concerned,  tbe 
capital  stock  must  be  treated  as  a  trust  fond 
pledged  for  the  payment  of  the  debts  of  Qie 
corporation,  and  one  who  subscribes  for  ■to(^ 
mnst  pay  for  the  same  ^ther  In  numey  or 
money's  worth.  10  Cyt  472.  Under  some  of 
the  testimony  the  payment  of  the  clalnis  of 
Collins  would  be  to  require  tlie  coiporatloB 
to  return  to  him  the  money  ^Ich  he  Invested 
In  the  sto<^  purchased  for  hlmaelt.  Wbit* 
ever  may  be  Us  rights  as  against  other  hi- 
corporators,  he  is  not  entitled  to  an  allow- 
ance of  hfs  claim  aa  against  the  credltns  of 
the  company.  Allowance  was  made  fbr  so 
much  of  tbe  tSaim  as  waa  for  gooda  pordtas- 
ed  from  appellant  after  the  IncorporatUm, 
and,  as  there  appears  to  be  aufficiait  testi- 
mony to  uphold  the  dedalon  of  the  trial  cnirt 
disallowing  the  remainder  of  the  claim,  Its 
Judgment  wUl  be  affirmed.  All  the  Jostlcei 
concnnlnc 

STATE  T.  JOHNSON. 
(Supreme  Court  of  E^nsaa.   Dec.  6, 19180 

(BvU«lm  by  iks  Cowt.) 
Cbihinai.  Law  (I  996*)— Judqhiiit-Kecosd 

—COBBBCTIMO  MX8TAKBS. 

In  a  prosecution  for  the  violation  of  the 
prohibitory  laws,  tbe  journal  entry  by  mUtake 
showed  a  conviction  and  sentence  under  s  Dui- 
sance  count,  when  in  fact  the  defendant  had  been 
convicted  and  sentenced  nnder  a  sales  covnt 
Held,  that  after  an  appeal  to  the  Supreme  Court 
it  was  proper  for  the  trial  court  to  correct  the 
journal  entry  so  that  It  speaks  tbe  truth,  and,  no 
error  appearing  in  the  record,  the  Jadgmeot  is 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Ctiminal 
Law,  Cent.  Dig.  fl  1483,  2629,  2544-2546;  Dec 
Dig.  I  996.»] 

Appeal  from  District  Court,  Shawnee 
County;  A.  W.  Dana,  Judge. 

Mattle  Jolmson  was  convicted  of  selling 
intoxicants  in  violation  of  law,  and  aw«ila 

Affirmed. 

E.  B.  Simon  and  A.  JT.  Bollngo;  both  of 
Topeka,  for  appellant  John  S.  Dawson, 
Atty.  Gen.,  and  W.  B.  Atchiaon,  Co.  Atty, 

of  Topeka,  for  the  State. 

PORTER,  J.  The  first  count  In  the  In- 
formation charged  the  defendant  with  a  sale 
of  liquors  In  violation  of  law.  The  sixtli 
count  was  for  maintaining  a  nuisance.  Tbe 
verdict  of  the  jury  was  guilty  as  charged  in 
the  first  count;  not  guilty  as  charged  in  tbe 
sixth.  The  contention  la  that  the  court  pro- 
nounced sentence  under  the  sixth  instead  of 
the  first  count,  and  the  Journal  eutry  so 
reads.  However,  after  the  cause  was  sobmlt- 
ted  in  this  courts  a  motion  waa  filed  in  the 
district  court  setting  forth  the  facts  showing 
a  mistake  In  the  Journal  entry,  and  a  sap- 
plemental  abstract  has  been  filed  to  which  Is 
attached  certified  Qopy  of  an  order  (Ht  tbe 
court  Correcting  the  Journal,  so  that  It  now 
speaks  the  truth,  and  states  that  the  deCoid- 
>  ant  was  sentenced  uix>n  ttie  first  count  of  the 
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Information  Instead  of  iqran  the  last  Tb» 
mistake  was  made  by  tbe  penon  who  pre- 
I>ared  the  Journal  entry. 

It  Sm  the  duty  of  the  court;  and  It  has 
power  at  any  time,  to  make  an  order  cor- 
recthig  a  mistake  In  the  record  of  a  Judg- 
ment. See  cases  cited  In  the  opinion  In  State 
T.  Linderholm,  90  Kan.  4S0,  403.  135  Pac. 
5C4.  As  the  corrected  Journal  reads,  it  shows 
that  no  error  was  committed. 

In  instruction  No.  12,  the  court  properly 
defined  a  "sale."  The  instruction  requested 
by  the  defendant  was  rightly  refused.  There 
was  a  conflict  In  tbe  evldenoe  upon  the  ques- 
tion whether  the  defendant  wut  acting  u 
the  agent  of  the  purchaser. 

Tbe  Judgment  la  ajflrmed. 


AMUSEMENT  SYNDICATE  CO.  et  at  r. 
MILWAUKEE  MECHANICS'  INS.  CO. 
SAME  T.  PRUSSIAN  NAT.  INS.  Oa 
(Supreme  Court  of  Kansas.   Dee.  6, 

(SyUabiu      the  Oourt^ 

iHSmAirCB  (I  S07*)— POUOT— GONBTBUCTIOH^ 

Loss  OF  Rent>— Computation  ow  Tesm. 
A  policy,  inauring  the  owner  of  a  build- 
ins  used  for  a  theater,  .stores,  and  offices, 
against  loss  of  rent  in  case  tbe  building  should 
be  rendered  untenable  by  fire,  provided  that, 
in  case  the  structure  were  rebuilt,  loss  should 
be  computed  from  the  date  of  the  fire  and 
should  cease  when  the  building  waa  rendered 
tenantable.  It  further  provided  that,  if  the 
owner  should  elect  not  to  rebuild,  the  loss 
should  be  determined  by  the  time  which  would 
have  been  required  for  that  purpose.  The 
building  was  destroyed  by  fire.  It  conld  not 
be  rebuilt,  and  an  office  building  was  erected 
instead.  HeH,  the  loss  is  to  be  computed  by 
the  aititraiy  rule  of  the  policy  without  taking 
into  aocount  time  for  proof  of  loss,  time  tax 
the  nmoTBl  of  d^ris,  and  delv  ln<^ent  to 
inclement  weather  occurring  in  Ute  season  fol- 
lowing the  fire. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1283 ;  Dec  DigTl  507.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Two  actions,  both  by  the  Amusement  Syn- 
dicate Company  and  others,  one  against  the 
Milwaukee  Mechanics*  Insurance  Company, 
the  other  against  the  Prussian  National  In- 
surance Company.  From  judgments  for 
plaintiffs,  defendants  appeal.  Modified. 

See,  also,  80  Kan.  867.  118  Pac.  624. 

HI.  S.  Quinton,  of  Topefca,  tut  appellants. 
MulTsne  *  Gaolt  and  D.  a.  mte^  all  of  To- 
p^a,  for  appellees. 

BURGH,  J.  The  defendant  Insured  the 
plaJntlfl  against  loss  of  rent  for  a  building 
used  for  a  theater,  stores,  and  <tfBceB^  ^nld 
It  be  rendered  untenantable  by  fire.  The  pol- 
icy contahud  the  following  xwoTiaton:  "It  !■ 
understood  and  agreed  that  In  case  the 
aboTe-named  bnUdluft  or  any  part  .thereof, 
shall  be  rendered  untenantable  by  fire,  this 
compaiQr  Bhall  be  liable  to  the  aasnred  fbr 
the  actual  loss  of  rents  incurring  therefrom, 


but  only  as  ench  loss  shall  be  ascertained  and 
esttmated  by  tbe  assured  and  this  companyi 
OT,  If  they  differ,  by  appraisers  In  the  man- 
ner provided  ih  this  poli<7  and  not  exceed- 
ing the  sum  Inanred;  the  assured  agreeing  to 
rebuild  or  repair  said  premises  In  as  short 
a  time  as  the  nature  of  the  case  will  admit. 
Loss  to  be  computed  from  the  date  of  the 
occurrence  of  said  fire  and  cease  on  said 
building  b^ng  rendered  tenantable;  and,  In 
case  the  assured  shall  elect  not  to  rebuild  or 
repair  the  premises,  then  the  loss  of  rent 
shall  be  determined  by  the  time  which  would 
have  been  required  for  said  purpose."  The 
building  was  destroyed  by  fire,  and  tbe  cir- 
cumstances were  such  that  It  could  not  be 
reconstructed  according  to  the  original  plan. 
Therefore  it  waa  replaced  by  a  store  and  of- 
fice building. 

On  thfe  occasAon  of  a  former  appeal  to  this 
court,  the  following  order  was  made:  "The 
Judgmmt  la  aflb-med  as  to  midiogs  of  liabil- 
ity and  tlw  rate  of  indemnity  per  month,  and 
as  to  the  allowance  of  the  attwneys'  fa^  bnt 
remanded  for  a  determination  of  the  time  It 
would  have  taken  to  reconstruct  the  old 
building,  and  the  modification  of  the  amount 
of  recovery  accordingly."  Syndicate  Co.  v.  In- 
surance Co..  85  Kan.  867, 878, 116  Pac.  020;  624. 

On  retiim  of  file  cause  Uu  district  court 
made  the  following  findlngi  of  &ct: 

"(3)  By  the  terms  of  tbe  contracta  of  In- 
surance on  the  building,  the  insured  had  60 
days  within  whidi  to  make  proof  of  loss,  and 
the  insurance  companies  80  days  after  proof 
of  loss  waa  made  within  which  to  make  elec- 
tion to  pay  or  Kl>uUd.  Proof  of  loss  was 
made  Norembw  1,  1806.  There  Is  no  evi- 
dence of  an  election  by  the  insurance  com- 
panies within  such  time.  • 

"(4)  December  1,  1906,  was  the  earUest 
data  at  which  the  Insured  waa  at  libera  un- 
der the  terma  of  tiie  contract  to  proceed  to 
let  contracts  for  recimatnictlng  the  old  opera 
house. 

"(S)  The  evldenoe  tfiowa  that  it  would 
have  taken  some  four  to  tXx.  weeks  to  remove 
the  debris,  and  tiiat  the  winter  season  was  a 
favorable  time  for  so  doing,  but  that  recon- 
struction of  the  opera  bouse  conld  not  have 
been  commenced  until  March  IS  to  April  1, 
1907,  when  the  building  season  of  the  fol- 
lowing year  opened,  and  that  it  would  have 
taken  six  months  after  April  1,  1907,  in 
which  to  have  reconstructed  the  old  opera 
bouse,  and  that  a  total  period  (tf  12  months 
would  have  elapsed  from  the  date  of  the  fire 
before  the  reconstructed  building  would  have 
been  ready  for  occupancy. 

"(6)  The  amount  frf  damages  sustained  by 
plainUif  by  reason  of  actual  loss  of  raita  on 
said  Crawford  Opera  House  butldli^  was 
9240  per  month,  and  that  the  amount  for  the 
period  necessary  to  reconstruct  an  opera 
house  was  |2,760,  which  amount  exceeds  the 
total  amount  of  the  policies  sued  on  in 
these  actions." 
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T&e  proTislon  of  the  policy  providing  for 
r^ullding  la  as  abort  a  tUne  as  Oie  nature 
of  tbe  case  would  permit,  and  the  pro^sloii 
tbat  loss  shonld  be  couqnited  from'  tbe  date 
of  the  Are  and  cease  whoi  tbe  restored  build- 
ing became  tenantable.  have  no  application, 
because  tbe  burned  structure  was  not  rebuilt. 
Tbe  situation  Is  the  same  as  U  tbe  new  office 
building  had  not  been,  erected  and  tbe  ground 
on  whldi  It  stands  bad  ronalned  unlmpror- 
ed.  According  to  tbe  policy.  If  actual  recon- 
structton  take  place,  tbe  amount  of  tbe  loss 
depends  upon  tbe  &cts.  Loss  bee^  with 
tbe  fire  and  ends  when  a  tenantable  building 
again  ezlstB.  If  reconstmctlon  do  not  take 
place,  tbe  loss  Is  tetermlned  by  an  arbitrary 
rule  which  has  no  reference  to  tbe  date  of 
the  Ot^  tbe  season  of  tbe  year  in  wblcb  It 
occurs,  tbe  dement  or  Inclemeucy  of  the 
weather,  or  other  fftct  or  aoddoital  drcnm* 
stance  wtai(di  might  delay  actual  reconstruc- 
tion were  It  attempted.  Tbe  question  then 
Is:  GiTen  the  plans  and  spedflcatlons  of  tbe 
old  building,  how  long  would  It  take  to  con- 
struct it? 

In  finding  No.  5  tbe  court  concluded  tbat 
the  building  ttme  necessary  for  tbe  con- 
struction of  an  opera  house  like  the  old  one 
is  six  months.  Therefore  tbe  damages  re- 
coverable were  six  times  tbe  moatbly  rent 
of  $240,  or  $1,440. 

The  Judgment  of  fibe  district  court  Is  mod- 
ified, and  tbe  Judgmmt  In  tbe  companion 
case  of  Syndicate  Co.  v.  Prussian  National 
Insurance  Oo.  Is  modified,  and  the  damages 
are  apportioned  between  the  two  companies 
as  follows:  $576,  with  Interest  at  6  per  cent, 
per  annum  from  December  24,  1906,  against 
the  Milwaukee  Company,  and  $864,  with  In- 
terest at  6  per  cent  per  annum  from  Decem- 
ber 24,  1906,  against  the  Prussian  Company. 
All  tbe  Justices  concurring. 


JUHLIM  T.  HUTCBINQS,  District  Judge. 
(Supreme  Court  of  Kansas.     Dec  6,  1913.) 

iKjnncTioN  (I  143*)— REsTRAimNa  Obdeb— 

Nonon— NsoEssiTT. 

Oen.  St  1900.  f  5847  (Code  Oir.  Proc  S 
25S),  providing  that  an  injunction  shall  not  be 
granted  against  a  person  woo  has  answered^  on- 
less  upon  notice,  relates  only  to  procedure  in  an 
tnjanctioQ  action,  and  does  not  require  notice  pre- 
liminary to  the  issuance  of  a  restraining  order, 
collateral  and  incidental  to  a  suit  to  quiet  title. 

[Ed.  Note.— For  other  cases,  see  lujmiction. 
Cent.  Dig.  {  315;  Dec  Dig.  }  143.*] 

On  petition  for  reliearlng  in  original  ac- 
tion in  mandamus  by  Pearle  T.  JuhUn 
against  F.  D.  Hutcblngs,  as  judge,  etc.  Pe- 
tition for  rehearing  denied. 

For  former  oidnion,  see  U5  Pac.  588. 

PER  OOBIAM.  Tbe  plaintiff,  oa  the  mo- 
tion for  r^earlng,  rigorously  contends  that 
the  order  issued  by  the  defendant  as  Judge 

of  the  district  court  of  Wyandotte  county  to 


the  plalntill,  to  refrain  from  proceeding  In 
an  action  of  forcible  entry  and  detains 
pending  in  tbe  city  court  of  Kansas  City  on- 
tU  further  order  of  tbe  district  court,  is  void 
for  tbe  reason  tbat  the  Judge  had  no  Jnris- 
dlctton  to  make  the  order.  Tlie  contraitlon 
is  based  upon  the  provision  of  section  ^1 
of  the  Goieral  Statutes  of  1009,  wbliA  pro- 
vides: "An  Injunction  shall  not  he  granted 
against  a  party  irtio  has  answered  unless 
upon  notice  •  *  * »  And  It  Is  said  that 
notice  In  such  case  is  JnrlsdictloDaL  There 
are  several  answers  to  thla  contention.  Tbe 
Stetute  referred  to  relates  to  procedure  Id 
an  Injunction  action.  This  order  was  issued 
In  an  action  to  quiet  title  to  real  estate,  and 
to  preserve  the  Jurisdiction  of  the  district 
court  in  that  action.  The  restraining  order 
was  collateral  and  Inddeut  to  the  mala 
action.  Even  In  an  Injimction  action,  we 
cannot  concede  that  the  Issuance  of  an  order 
of  Injunction,  after  answer  and  without  no- 
tice to  the  other  party,  Is  absolutely  void,  al- 
though It  might  be  erroneous.  Mandamus  is 
not  a  proper  remedy  in  this  case. 

Tbe  Judgment,  refusing  the  writ  of  manda- 
mus prayed  for,  is  adhered  to,  and  the  peti- 
tion for  rehearing  Is  denied. 

BBTTIOnR  et  aL  T.  DANNELLT  et  sL 
(Snprratie  Court  of  Kansas.   De&  6^  1913J 
(8vtt«lHu  Ip  tke  CffHrtJ 

PlSADINQ   (f  214*)~COITaTBUCTI01T--QUIS- 
TION  0»  Law— CONTBACTOB'S  BOND. 

Where  a  written  contract  is  anambigaoai 
in  its  terms,  its  interpretation  or  constroctioii 
is  a  matter  of  law  for  the  court;  only  wliere 
an  ambiguous  expreosion  is  osed  in  bdcq  a  con- 
tract may  tbe  practical  interpietadtm  placed 
upon  It  by  the  parties  become  a  auesttoa  of 
fact 

[Ed.  Note^For  otbw  cases,  see  Pleading, 
Cent  Dig.  SI  525-634;  DecEHg.  |  214.*] 

Appeal  from  District  Court,  Neosho  County. 

Action  by  Rose  L.  Bettiger  and  others, 
partners,  etc,  against  Ed.  E.  Dannelly  and 
another.  From  tbe  Judgmmt  for  Dannelly 
on  donurrer,  plaintifb  aiVeaL  Affirmed. 

Farrelly  &  Evans,  ot  Ohanut^  for  appel- 
lants. Nation  A  Grant;  of  Brie,  for  appdleea. 

SAflTH,  J.  The  aniellanta  in  this  ease 
brought  an  action  In  the  district  court 
Neosho  county  against  the  apptilee  and 
one  Ed.  B.  Dannelly,  In  whldi  tbe  peti- 
tion alleged,  in  substance,  as  follows:  Tbat 
the  appellants  axe  copartners  engaged  hi 
the  business  of  famishing  building  stout 
Tbat  the  appellee  ia  a  corporation  oi^anlMd 
for  the  purpose  and  engaged  In  the  business 
of  furaisblng  surety  bonds  for  contractors 
In  tbe  atate  of  Kansas.  That  Danndly  ca- 
tered into  a  contract  with  a  <duiidi  sodetr 
at  Chanute.  by  tbe  terms  of  whldi  be  agreed 
with  the  society  to  construct  a  church  bnlM- 
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iQg  In  tbat  cit7  aeeortUng  to  certain  plana 
and  spedflcatlonB,  and  that  he  wonld  fnrnlsh 
all  labor  and  material  of  every  Und  to  build 
such  church.  A  copy  of  the  contract  between 
Daonelly  and  the  society  and  also  a  copy  of 
the  surety  bond  were  attached  to  the  petition 
as  exhibits  and  made  parts  thereof.  That 
Dannelly  procured  from  the  appellee  a  sure- 
ty bond,  duly  executed,  and  furnished  It  to 
the  church  society  for  the  protection  and 
beneflt  of  the  society  and  all  parties  that 
furnished  either  material  or  labor  in  the 
construction  qt  the  church  building.  That 
the  surety  bond  provided  that  Dannelly 
should  faithfully  comply  with  all  the  terms 
and  conditions  of  the  contract  between  Dan- 
nelly and  the  society  and  pledged  the  pay- 
ment to  the  society  in  the  event  said  Dan- 
nelly should  fhll  or  refuse  to  comply  with 
the  provisions  of  his  contract,  the  sum  of 
$12,000.  It  was  further  alleged  in  the  peti- 
tion that  the  appellants  furnished  Dannelly 
between  September  9, 1909,  and  April  4, 1910, 
under  oral  contract,  eight  car  loads  of  cut 
stone  for  use,  and  which  was  used  in  the 
construction  of  the  church  building ;  tbat  the 
valoe  and  contract  price  of  the  stone  fur- 
nished was  $1,800.30.  of  which  sum  91,157.63 
was  paid  and  f642.77  remained  unpaid  and 
was  past  due.  Also  the  petition  alleged  that 
Dannelly  was  Insolvent,  and  that  a  Judgment 
against  him  could  not  be  collected;  that 
the  Btpne  so  furnished  now  forms  a  perma- 
nent part  of  the  church  building.  The  peti- 
tion further  embodied  the  terms  of  the  sure- 
ty bond,  and  alleged  that  the  tenor  and  legal 
and  equitable  ^ect  of  the  bond  is  that  if 
Dannelly  does  not  pay  for  the  labor  and 
material  tbat  forms  a  part  of  the  church 
structure,  and  the  church  society  does  not 
pay  therefor,  the  surety  company  will  do  so. 
The  conditions  of  the  bond  are  as  follows: 
"Whereas,  said  principal  has  entered  into  a 
certain  written  contract,  a  copy  of  which  Is 
hereto  attached  and  made  a  part  hereof, 
bearing  date  of  the  8d  day  of  July,  1909.  for 
labor  and  material  for  the  erection  and  com- 
pletion of  a  church  building  for  the  Etrst 
Presbyterian  Church  at  Chanute,  Kan.,  now 
therefore  the  condition  of  the  forgoing  ob- 
ligation la  such,  that  if  the  said  principal 
shall  well,  truly  and  faithfully  comply  with 
all  tlie  terms,  covenants  and  conditions  of 
said  contract  on  his  part  to  be  kept  and  per- 
formed according  to  Ite  tenor,  then  this  ob- 
ligation la  to  be  null  and  void,  otherwise  to 
be  and  remain  in  full  force  and  virtue  in 
law."  The  appellee  demurred  to  the  peti- 
tion on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  company.  The  demurrer 
was  sustained.  This  ruling  and  the  render- 
ing of  Judgment  In  accordance  therewith  con- 
stltnte  the  only  specifications  of  error. 

The  condition  of  the  bond,  above  set  forth, 
doea  not  assure  the  payment  of  liabilities 
created      Qie  contractor  to  nibcontractors, 


although,  of  course,  snch  liabilities  may  be, 
and  frequently  are.  Included  in  bonds  of  this 
character.  The  terms  of  the  contract  or 
bond  conclusively  determine  the  obligations 
assumed  thereunder,  and  sudk  terms  cannot 
be  extended  by  any  equitable  considerations 
not  imported  by  the  language  used. 

The  auction  of  the  petition  that  "the 
tenor  and  legal,  as  well  as  equitable,  effect 
of  said  contract  is  that,  if  the  said  defendant 
Dannelly  does  not  pay  for  labor  and  ma- 
terial that  forms  a  part  of  said  church 
structure,  and  said  church  does  not  pay 
therefor,  said  defendant  surety  company  will 
do  so"  is  not  dedudble  from  the  language  of 
the  bond,  but  is  extraneous  thereto  and  In- 
consistent therewith.  This  portion  of  the  pe- 
tition, therefore,  pleaded  in  connection  with 
the  contra^  or  bond,  Is  not  to  be  taken  as 
true  on  the  bearing  of  a  demurrer  to  the 
petition.  Where  a  written  contract  Is  unam- 
biguous in  Its  terms,  Its  Interpretation  or 
construction  is  a  matter  of  law  for  the  court 
Warner  v.  Thompson,  35  Kan.  27,  10  Pac. 
110. 

Only  where  an  ambiguous  expression  is 
uaed  In  a  contract  may  evidence  be  Introduc- 
ed and  the  question  become  one  of  fact  as 
to  the  practical  Interpretation  placed  upon 
it  by  the  parties.  Gosper  v.  Nesbit,  4S  Kan. 
467,  26  Pac.  80S. 

The  appellants  were  not  parties  to  this 
bond.  It  was  bought  by  Dannelly,  for  the 
sole  protection  of  the  church  society,  that 
Dannelly  would  faithfully  perform  bis  con- 
tract In  building  the  church.  The  church 
society,  in  the  absence  of  the  filing  of  a  lien 
upon  ite  property  by  appellante,  was  not 
financially  Interested  in  appellante'  securing 
payment  tor  the  stone  fomiahed  by  them  to 
Dannelly  and  by  him  placed  In  the  building ; 
neither  vnu  the  appellee  financially  interest- 
ed therein,  in  the  absence  of  any  undertaking 
o*^  ite  part  that  such  payment  should  be 
made. 

The  order  snateinlng  the  demanrar  and  the 
Judgment  la  aflSniied.  All  tbe  Justices  con- 
curring. 

MARTS  T.  FRESai AN. 
(Snpreme  Court  of  Kansas.    Dec  6, 1918.) 

(SyOaJHU  6y  the  Court.) 

1.  HiOHWATB  (I  120»)— Injunction  (f  T9»)— 
CoNffrauonoN  or  DaAiNS  —  Authobitt  or 
Road  Ovebskeb. 

A  public  road  extended  east  and  west,  cross- 
ing a  valley  throngh  which  a  creek  flowed. 
The  road  was  low  and  anbject  to  overflow  from 
surface  water  from  tbe  north  at  a  depreaaion 
about  half  a  mile  west  of  the  creek.  Com- 
plaints were  made  to  tbe  townflblp  board  of  the 
condition  of  the  road.  M.,  whose  land  abuts 
upon  the  south  side  of  the  road  at  the  depres- 
sion, urged  that  a  ditch  should  be  constructed 
from  a  culvert  at  tiiat  place  to  the  creek.  Up- 
on a  view  of  the  premlBes  the  board  believed  that 
the  pxwoaed  ditch  would  beneflt  the  road,  but 
doubtea  their  power  to  construct  it.  Qliereup- 
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on,  with  M.  and  othar  people  of  the  Tlcinity, 
they  presented  the  matter  to  the  county  com- 
missloners,  who  instructed  the  board  to  take  the 
water  oS  the  road.  The  coont;  attoniey  ad- 
Tiaed  that  the  work  should  be  done  nnder  the 
direction  of  the  road  overeeer.  The  ditch  was 
constructed  accordingly  under  the  supervision 
of  the  overseer,  who  dug  It  so  far  as  could  be 
done  with  a  road  srader,  and  It  was  then  fln- 
i^ed  by  M.  at  hu  own  expense  as  he  had 
agreed  to  do  because  of  anticipated  benefits  to 
his  own  land-  The  ditch  was  a  substantial  im- 
provement to  the  road  and  also  of  material  ben- 
efit to  H/a  land.  It  was  kept  open  for  ten 
years,  when  F.,  who  owned  land  along  the 
creek  abutting  on  the  south  side  of  the  road, 
obstructed  it  by  a  dam,  causing  the  water  to 
overflow  M.'s  land,  and  injure  his  crops.  At 
the  time  of  the  obstraction  the  drtch,  by  action 
of  the  water,  bad  become  so  deep  and  wide  that 
it  cut  into  and  materially  iujnred  F.'s  land. 
It  is  held  that  the  road  overseer  was  vested 
with  authority  to  construct  drains  in  public 
highways.  Hia  discretion  in  ezerdsliiff  this  an- 
thority  conld  not  be  controlled  by  a  court  tx- 
cept  in  case  of  frand  or  bad  faith. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  ||  374-878 ;  Dec.  Dig.  |  120  In- 
junction, Gent  Dig.  |  149;  Dec.  Dig.  §  79.*] 

2.  HlOHWATB    (S    120*)  —  OOWBTBUOnON  Of 

Dbaihs— Vauditt. 

In  exercising  this  auQiority,  the  fact  that 
the  overseer  was  advised  or  directed  by  the 
township  trustee,  township  board,  or  county 
commissioners  did  not  invalidate  his  act 

[Ed.  Note.— For  other  cas^  see  HighwaTi, 
Cent*  Dig.  11  874-878;  De&Dig.  1 120.*] 

8.  Highways  (S  120*)  —  Constbuctior  or 
DBaxH— Atrmoarrr  of  Road  Ovebsbbb. 
That  the  improTementa  were  urged  by  and 
resulted  in  l>enefit8  to  a  landowner  did  not  im- 
pair the  right  of  the  constituted  authorities 
acting  in  good  faith  to  make  it  tlie  uso  and 
benefit  of  the  public 

[Ed.  Note.~For  other  cases,  see  Highways, 
Cent.  Dig.  SS  374-378;  Dec.  Dig.  1 120.*] 

4.  HioHWATS  (S  120*)  —  Dbainb  —  Obotbitc- 

TION. 

The  fact  that  a  water  course  so  created  is 
an  artificial  one  affords  no  Justification  for  ob- 
structing it  where  it  eziats  by  lawful  authority, 

although  the  obstruction  causes  the  water  to 
flow  where  It  did  before  the  ditch  was  open^. 

[Ed,  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S§  374-378 ;  Dec.  Dig.  {  120.*] 

6.  HiOHWATS  ($  120*)  —  CONSTBUCnON  OF 
DKAIN— DaUAOBB  to  LAIfZ>OWnKft— EUoht 
TO  ObSTBUOT. 

It  must  be  presumed  that  any  damages  to 
a  landowner  consequent  upon  such  an  improve- 
ment properly  made  was  paid  for  when  the 
right  of  way  was'appropriated,  and  the  defend- 
ant, having  no  right  to  recover  damaiceB  catu- 
ed  b^  opening  and  maintaining  the  ditch,  has 
no  right  to  obstruct  it 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  g§  374-378;  Dec  Dig.  %  120.*] 

6.  HiOHWATS  (I  120*)  —  Obstbuction  or 
Dbain  —  Damages  to  Individual  — Right 
OF  Recovebt. 

An  individual  who  suffers  special  injnry 
from  a  public  wrong  different  from  that  suffer- 
ed by  tlie  public  at  large  may  recover  his  dam- 
ages therefor  against  the  wrongdoer.  This  prin- 
ciple is  applicable  to  tlie  obstruction  of  the 
ditch  referred  to. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  SS  374-378 ;  Dec  Dig.  8  120.*] 

Appeal  from  Glrcalt  Court,  Dickinson 

County. 


Actl<m  Tbeodore  ICaxta  asalnst  A  J. 
Freeman.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Thomas  Dever,  of  Junction  City,  for  ap- 
pellant Hvrd  ft  Hard,  of  Ablloi^  for  w- 

pellee. 

BENSON,  J.  This  Is  an  appeal  from  a 
judgment  for  damages  to  growing  crops  caus- 
ed by  the  obstruction  of  a  ditch  in  a  public 
road.  The  defendant  alleges  that  the  ditch 
was  wrongfully  opened  by  the  plalntifrs 
father,  John  Marts,  to  the  defendant's  in- 
jury, and  without  lawful  right  or  authority, 
and  prayed  for  an  injunction  to  restrain  the 
plaintiff  from  maintaining  It 

At  the  time  the  ditch  was  opened  the 
plalntUTa  father  owned  abutting  land  oq 
the  south  side  of  the  road  referred  to.  Tbe 
defendant  owned  land  abutting  on  the  nortli 
side  of  the  road.  The  west  boundary  of 
the  defendant's  land  Is  an  extension  north 
of  the  east  boundary  of  the  Marts*  land. 
The  defendant  also  owned  another  tract 
south  of  the  road.  Chapman  creek  mns 
southwardly  through  both  of  the  defendant's 
tracts.  The  road  was  established  In  the 
year  1893.  The  next  year  a  culveit  was 
placed  In  the  road  at  a  low  place  crossing 
the  road  on  tbe  John  Marts'  land,  after- 
wards occupied  by  tbe  plalntift,  and  the  land 
next  north  of  it  The  culvert  Is  about  2,480 
feet  west  of  a  bridge  over  Chapman  cre^. 
The  low  place  begins  north  of  the  road,  and, 
extending  sontheastwardly  and  growing  wid- 
er, crosses  the  east  line  of  the  Marts'  land 
upon  an  adjoining  tract  of  80  acres.  The 
surface  drainage  of  approximately  650  acres 
north  of  the  road  Is  Into  this  low  place,  find- 
ing Its  way  after  filling  tbe  depression  to 
CBiapman  cre^  or  Into  a  branch  flowing  in- 
to that  creek  about  a  mile  b^ow  the  bridge. 

In  the  year  1900  complaints  were  made  to 
the  township  officers  of  water  standing  along 
and  upon  the  road  which  extends  acnns  a 
valley  for  a  considerable  distance  west  of 
the  creek.  The  plalntifrs  father  was  desir- 
ous of  having  a  ditch  constructed  along  tbe 
road,  which  would  serve  to  divert  the  water 
passing  through  the  culvert  from  flowing 
upon  his  land.  The  township  trustee  and 
the  township  board  visited  the  place,  and 
upon  examination  believed  that  such  a  ditch 
would  be  a  benefit  to  the  road,  but  doubted 
their  right  to  ojnstnict  It  without  autbarity 
from  the  county  commlsdoners..  Later  tbe 
county  commisslonerB^  at  a  meeting  held 
when  tbe  township  board  was  present,  In- 
vestigated the  matter,  and  Instructed  that 
board  to  take  the  water  off  the  road,  and  to 
make  a  ditch  for  that  purpose.  Mr.  Marts, 
Sr.,  was  present,  and  agreed  to  pay  the  ex- 
pense of  making  the  ditch,  and  also  agreed 
to  put  a  bridge  across  It  to  Freeman's  south 
tract  The  county  attorney,  who  was  also 
present,  advised  that  the  work  should  be 
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done  mkder  tbA  dliectloii  of  tlw  road  overseer. 
Afterwards  tiie  townsblp  board  directed  the 
road  overseer  to  init  tbe  dltcb  on  the  south 
ride  of  the  road ;  the  defendant  objecting  to 
having  It  made  on  the  north  Mde.  The  over- 
seer eoDBtmcted  the  ditch  as  deep  as  It 
conld  be  made  with  a  road  grader.  The  snr- 
Cace  of  tbe  ground  at  and  near  the  bank  of 
QhapiMiff  creek  being  about  4  feet  higher 
ttaan  at  tbe  culvert,  It  was  found  necessary 
to  bave  the  ditc£h  made  deeper,  and  Mr. 
Marts  agreed  to  de^n  It  accordingly  at 
bis  own  expense.  He  performed  the  work. 
maiHi^g  the  ditch  about  6  feet  deep  at  tbe 
outlet,  and  about  2  feet  de^  at  tbe  culvert 
He  threw  back  the  material  excavated  from 
the  dltcb  along  Its  south  side  and  upon  his 
land  at  the  roadside,  thereby  forming  a  low 
dike,  which  served  to  hold  the  water  In  the 
ditch,  and  prevent  it  trom  oversowing  upon 
his  land  except  In  tlmea  of  heavy  rains  or 
freshets.  He  also  built  a  bridge  for  tbe  de- 
fendant, as  he  had  promised,  near  the  north- 
west corner  of  Us  SO-a.cre  Uaet,  which  the 
defendant  used  for  many  years  In  going  to 
and  from  bis  land.  That  tract  has  a  front 
age  of  about  320  feet  on  tbe  road  west  of 
the  creek.  The  ditch  was  a  substantial  Im- 
provement of  tbe  road,  and  canted  off  the 
water  from  ordinary  rains.  In  freshets, 
however,  it  still  overflowed  tJie  low  places 
npon  adjaceat  lands,  and  at  tUnes  tbe  dike 
has  been  washed  away.  The  defendant  re- 
paired tbe  bridge  over  tbe  ditch  at  different 
times,  and  at  one  time  dug  a  littie  ditch 
across  tbe  road  to  carry  surface  water  from 
bis  north  tract  into  the  ditch.  Evidence  was 
given  tadlng  to  ebow  that  be  also  assisted 
in  digging  the  ditch  In  question. 

The  ditch  grew  wider  and  deeper  toward 
its  mouth  by  tbe  action  of  the  water  until 
It  wfts  iwarly  15  or  20  feet  dMp  and  30  feet 
wide  at  the  outlet,  having  cut  into  Uie  de- 
fendant^  land  S  or  6  feet  near  the  creek, 
narrowing  toward  tbe  west  to  a  point;  and 
taking  away  about  120  feet  of  bis  fence,  and 
also  cut  into  the  road  near  the  bridge.  Tbe 
township  autbozitles  restored  the  road  by 
filling  tbe  cut  and  protecting  tbe  north  side 
of  tbe  dlteb.  The  defendant  on  April 
1910;  after  removing  what  ms  left  of  tbe 
bridge  bnllt  for  bis  use^  which  bad  fftllen 
down,  filled  up  the  ditch  at  tbat  p<tot,  where 
It  was  8  or  9  feet  wide,  making  a  dam  to  the 
height  of  tbe  surface  of  the  ground.  ISe  al- 
so made  another  dam  across  tbe  ditch  on 
tbe  same  land.  These  obstructions  caused  an 
overflow  upon  tbe  plaintiff's  lands,  resulting 
in  damages,  for  which  he  sued;  they  also 
caused  an  overflow  of  the  road  near  the  cul- 
vert 

No  record  appears  to  have  been  made  of 
any  of  tlie  orders  or  proceedli^  of  tbe  town- 
sblp board  or  of  any  of  the  officers  relating 
to  this  dltcb. 

The  plaintiff  requested  an  instruction  to 
tbe  effect  tbat  any  perstm  who  should  onlaw* 
fully  obstruct  a  county  road  was  liable  for 


resulting  damages  to  any  person  injured 
thereby.  Tbe  defendant,  on  tbe  other  hand, 
asked  for  an  instruction  to  the  effect  that  if. 
after  the  road  overseer  had  graded  the  road, 
tbe  plaintiff  dug  the  dltcb  and  built  tbe  dike 
In  order  to  prevent  surface  water  from  flow- 
ing upon  his  land,  such  acts  were  an  unlaw- 
ful diversion,  and  the  defendant  would  have 
the  right  to  use  such  means  as  he  saw  flt 
to  prevent  such  water  from  encroadUng  up- 
on his  premises. 

The  court  refused  these  requests,  and  in- 
structed the  Jury  in  substance  that,  If  tbe 
ditch  and  dike  were  constructed  by  Marts, 
with  tbe  consent  and  approval  of  the  road 
overseer.  Hie  townsh^  tnistee,  and  town- 
ship board,  in  otntjnnctlon  with  these  au- 
thorities, for  tbe  common  purpose  of  protect- 
ing and  Improving  the  road,  and  protect- 
ing his  land,  and  tbe  defendant  filled  up  tbe 
ditch,  and  that  it  was  not  necessary  that  he 
should  do  so  in  oxHsx  to  protect  his  own 
land,  and  that  such  filling  caused  an  over- 
flow, whldi  Injured  the  plaintiff's  crop,  wbSeb 
would  not  have  occurred  but  for  mdb  ob- 
Btructi(»i,  tbe  dtf  endant  was  liable  for  tbe 
resulting  damages.  Following  this,  another 
instruction  was  given  to  the  effect  that,  if 
the  defendant  obstructed  tbe  ditch  to  divert 
8urftu!e  water  whidi  was  flowing  upon  his 
own  land,  thereby  injuring  It,  and  the  sur- 
face water  would  not  have  otherwise  reach- 
ed his  land,  the  plaintiff  conld  not  recover. 

Various  spedflcations  of  error  are  present* 
ed;  but  tiiey  all  depend  upon  a  few  under- 
lying propositions,  which  will  now  be  con- 
sidered. It  is  contended  that  ndtber  tbe 
township  officOTS  nor  the  county  commifislon- 
era  had  any  authority  to  autlvoriae  ,the  con- 
struction of  tbe  ditcSit  although  it  is  sug- 
gested that  the  road  ov^aeer  may  have  had 
tbat  authority  under  tbe  provisions  of  section 
7286  of  the  General  Statutes  of  1009.  The 
statute  making  tlie  township  board  commis- 
sioners of  highways  for  the  township  did  not 
take  effect  until  after  tbe  ditdi  was  opened. 

[1]  No  specific  duty  respecting  tbe  drain- 
age of  roads  appears  to  have,  been  enjoined 
upon  township  trustees,  altboi^  in  tbe  act 
relating  to  township  officvs  (Gen.  St  1909, 
SI  9B81-009(Q  the  trurtae  is  dialed  generally 
with  tbe  duty  to  see  tbat  the  road  moneys 
are  properly  applied,  also  with  tbe  duty  to 
prosecute  for  violatbms  of  tbe  road  laws,  and 
Is  given  the  care  and  management  of  the 
prop^iy  at  the  township  and  superintend- 
ency  of  its  Interests.  Road  overseers  are 
primarily  and  ^>eclally  charged  with  tbe  re- 
pair of  jnibllc  highways.  Necessary  drainage 
is  an  ordinary- and  necessary  incident  of  this 
power.  Hari  v.  Ohto  Township,  62  Kan.  816, 
62  ^c.  1010;  Shanks  v.  Pearson,  66  Kan. 
168.  71  Pac.  2S2;  Dennis  v.  Osborur  75  Kan. 
557,  89  Pac  92S.  Tbe  fact  fltat  in  exerdslng 
this  authority  in  this  instance  the  overseer 
was  advised  or  directed  by  tbe  township 
trust»e,  or  township  board,  or  by  tbe  county 
commlsslonera.  or  all  of  these  officers,  did 
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not  impair  fliat  ant3i«it7*  He  performed 
8ome  of  the  -wotk  In  perMm  or  by  labcwenr 
employed  by  blm,  and  tbe  landowner  wa« 
enq^oyed  to  complete  It  All  work  wai  done 
wltb  the  approval  and  eonsoit  (rf  the  0T6r> 
seer  as  an  Improrement  of  tiie  road,  and  it 
was  done  in  pnrsnance  of  public  antbority. 

It  is  true  that  the  private  Interests  of  a 
landowner  were  promoted  by  the  improve- 
meau  and  Qiat  be  was  active  in  initiating 
and  carrying  It  on.  Bnt  the  fact  that  muSi 
improvements  are  urged  by  and  result  in 
benefits  to  Individuals  does  not  impair  the 
right  of  tbe  constituted  authorities  acting 
in  good  faith  to  make  fiiem  for  the  use  and 
benefit  of  the  public: 

The  evidence  tends  to  prove  that  the  de- 
fmdant^  with  other  owners  of  lands  adjoin- 
ing the  road,  was  present  at  different  times 
at  consnltationa  with  tbe  township  officers 
and  at  one  time  with  count?  cmnndsdoners 
when  this  ditch  was  under  consideration,  and 
asaisted  In  dlggii^  the  ditdt  and  in  deanlng 
It  out.  In  his  testimony,  however,  he  denied 
that  he  assisted  in  dl|^;lng  the  ditdi,  and 
stated  that  be  always  opposed  It  Aa  no 
special  findings  were  requested.  It  oannot 
be  known  what  the  Jury  found  from  tbSa  evi- 
dence. But  so  far  as  it  was  ctmfllcting,  St 
may  be  presumed  from  t3ieir  general  verdict 
that  they  found  against  Uie  defendant  upm 
any  material  tect  necessary  to  njAiold  the 
verdict 

The  dike  so-called,  thrown  up  by  the  plaln- 
tUTs  father  In  constructing  the  ditch,  was 
really  a  part  of  It  serving  to  hold  the  wa- 
ter within  it,  promoting  tlie  flow  in  the  arti- 
ficial channel,  and  tending,  as  we  may  pre- 
sume, to  keep  the  Manuel  opm.  The  au- 
thority to  make  the  drain  involved  the  ex- 
ercise of  Judgment  in  the  manner  of  its  ctm- 
stmction.  If  tbe  overseer  gave  the  landown- 
er no  express  directions  or  authort^  to  make 
the  dike,  still  it  must  have  been  done  with 
hla  consent  for  it  was  visible  part  of  the 
work  nnder  hia  diarge  and  oversl^t  No 
complaint  was  made  of  it  by  the  defendant 
or  any  one  else,  so  far  as  the  evidence  shows. 
The  fact  that  it  was  less  than  a  foot  in  heU^t 
of  8U<A  slight  stability  that  it  was  frequent- 
ly washed  away  and  broken  dnring  heavy 
rainfalls,  and  that  in  freshets  the  water  rose 
above  it,  appear  to  show  that  It  had  bnt 
little  effect  beyond  holding  the  water  In  the 
channel  under  ordinary  conditions.  In  this 
view  its  construction  is  an  Incident  of  estab- 
lishing the  ditch,  involving  the  exercise  of 
Judgment  on  the  part,  of  the  officer  having 
authority  to  make  the  improvement,  who  Is 
vested  with  a  broad  discretion  not  to  be 
interfered  with  by  a  court  except  tn  cases 
of  fraud  or  bad  faith.  Shanks  v.  Pearson, 
supra;  Murphy  v.  Fairmount  Township,  89 
Kan.  760,  133  Pac.  169. 

[2-6]  Haring  determined  that  the  ditch  was 
rightfully  established  by  public  antbority,  It 
follows  that  Its  obstruction  by  the  defend- 
ant was  wrongful   The  fact  that  a  water 


course  thus  creatsd  la  an  artUkdal  one  af- 
fords no  Justification  for  <Aetxactlng  it  irtwre 
it  exists  1^  lawful  authority,  alttHHtfk  (he 
obstmcti<m  <Hily  caused  the  water  to  flow 
where  It  did  before  the  dlttdi  waa  i^ened. 
Tbe  public  had  prevloudy  appropriated  land 
of  these  parties  for  highway  purposes.  HbSa 
antroiniathm  included  fiie  right  to  niilie 
the  highway  fit  for  public  travel  invoMog 
necessary  drainage.  It  must  be  presomed 
that  any  damage  consequ^t  upon  sudi  lu- 
provement  was  paid  fOr  whoi  the  rl^t  of 
way  waa  appnn;>riBted.  Where  land  ha» 
bem  ao  taken  for  public  use,  tbe  owner  can- 
not recover  further  damages  because  of  the 
Injurious  effects  of  repairs  or  Improveaieats 
properly  made  in  maintaining  auch  use. 

Among  the  cases  Illustrating  this  prbid- 
ple^  one  arising  in  Ndliraska  Is  closely  In 
pdnt  The  owner  of  land  alnittlng  upon  a 
public  road  sought  to  reatzain  the  road  au- 
thorities from  opening  a  culvert  and  other- 
wise changing  the  course  of  surface  water 
so  that  it  would  flow  upon  his  land  contrary 
to  its  previous  couraeu  The  court  said:  '^t 
is  now  the  settled  law  of  the  state  that  ftff 
all  injuries  which  may  arise  on  account  of 
tbe  pnvor  oonstmctlon  or  future  apentiaa 
of  an  improvement  an  adjoining  propietor 
must  be  conpensatsd  In  the  original  condem- 
nation proceedings.  •  •  •  The  owner  of 
adjoining  lands  la  entitled  to  compensation, 
not  oalj  tor  such  Injuries  as  might  result 
from  tbfi  use  of  the  land  appropriated  In  its 
natural  state,  bnt  for  all  which  would  re- 
sult from  a  proper  constmctton,  Improve- 
mmt  and  maintenance  of  a  highway,  taUng 
Into  conslderatlDn  sucb  embankments,  cuts, 
bridges,  culverts,  and  ditdies  as  shall  be  re- 
quired or  warranted  for  the  purpose  of  a 
proper  construction  and  malntmance.  •  *  * 
It  must  be  presumed  that  he  received  sndi 
compensation,  or  at  least  had  an  opportunity 
to  receive  It  when  the  highway  was  original- 
ly constructed.  He  is  not  oltltled  to  any 
further  condemnation  inroceedii^  Much 
less  is  he  entitled  to  a  iterpetnal  injunction 
to  reatrain  audi  highway  improvement" 
GburchiU  V.  Beethe,  48  Nek  87, 68  N.  W.  982, 
3SL.  B.  A.442. 

The  same  nAe  is  tersely  giv^  in  HlUs 
on  Emin«it  Domain  (2d  Ed.)  {  S6,  where  It 
is  stated  that  the  ri^t  of  way  appropriated 
for  a  road  includes  drains  and  gutters,  and 
that  the  ralglnal  conqiensation  paid  Is  sop- 
posed  to  cover  damages  for  such  uses. 

As  the  defendant  had  no  right  to  xell^ 
by  action  to  prevent  or  to  recover  damages 
caused  by  the  opening  or  proper  maintenance 
of  this  ditdi,  it  firtlows  that  he  could  not 
lawfully  obstruct  it 

[I]  The  only  remaining  question  relates 
to  the  right  of  the  plaintiff  to  recoT»  pri- 
vate damages  for  the  t^structloa  of  tbis 
public  ditch.  It  Is  a  general  rule  that  an 
individual  who  has  suffered  special  Injuries 
from  a  pubUc  wrong  not  common  to  tbe 
general  public  may  recover  damages  therefor 
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asalmt  tbe  wrongdoer.  Addison  on  Torta 
(Stb  Bd.)  10;  2  Cooley  on  Torts,  1292;  2 
FanUuun  on  Waters,  1197;  2  Elliott  <m 
Roada  and  Streets  (Sd  Ed.)  |  SCO. 

"A  public  wrong,  thon^  tbe  perpetrator 
of  It  may  be  subject  to  prosecution  by  the 
public,  may  also  have  the  nature  and  conse- 
gaences  of  a  private  wrong,  and  be  action- 
able as  such  in  behalf  of  a  person  who  sus- 
tains an  injury  differing  in  kind  from  that 
^licta  the  public  at  large  suffers.'*  1  Suther- 
land on  Damages  (3d  Ed.)  1 4. 

This  principle,  as  applied  to  obstructlonB 
of  highways,  Is  stated  Id  Thompson  on  High- 
ways (3d  Ed.)  p.  345:  "Although  It  Is  a  gen- 
eral rule  that  a  private  action  cannot  be 
maintained  for  a  public  injury,  as  for  a 
common  nuisance,  yet.  If  an  individual  suffer 
a  more  special  Injury  than  any  other  from 
Huch  naisance,  be  may  have  a  separate  ac- 
tion therefor." 

It  la  not  deemed  necessary  to  discuss  the 
effect  of  tbe  evidence  tending  to  show  ac- 
quiesc^ce  In  opening  and  maintiiining  the 
ditch  in  view  of  the  oondoston  that  it  was 
lawfully  opened. 

We  do  not  decide  whether  the  obstruction 
Is  within  the  provisions  of  section  17  of  the 
road  law  relied  ui>on  by  the  plaintiff.  Gen. 
St.  1909,  {  7290.  Nor  is  It  necessary  to  de- 
cide whether  the  instructions  accurately  stat- 
ed in  all  respects  the  rules  of  law  applicable 
to  the  controversy.  It  Is  sufficient  to  say 
that  no  error  appears  in  the  lustmctlonB  or 
rulings  of  the  district  court  ot  which  the 
defendant  can  complain. 

The  Judgment  li  affirmed.  All  flie  Josttoes 
concurring. 


STATE  V.  BLAND  et  aL 
(Nos.  18,820  and  18,821.) 

STATE  ex  reL  DAWSON,  Atty.  Oen.,  T.  FAUj, 
Clerk  of  District  Court,  et  aL 
(No.  18.755.) 

(Supreme  Court  of  Kansas.   Dec  6.  1913.) 

.   fayUahu*  »y  th€  Court.) 
1.  iHDioncEitT  Ain>  InoBiuTioir  A  48*)— 

PUCK  OP  TaUIr-NlCESSITT  OF  DSSIONA- 
TXON. 

A  Btatate  provides  that  the  district  court 
of  Cherokee  county  shall  be  held  in  two  places 
and  prescribes  that  actions  commenced  In  that 
court  shall  be  entitled  as  sitting  at  one  or  other 
of  the  places.  An  information  filed  at  one  of 
the  places  and  to  which  the  defendants  were 
recognized  to  appear  was  entitled  "State  of 
Kansas,  County  of  Cherokee— sa. :  In  tbe  Dis- 
trict Court  of  said  County  and  State,"  followed 
by  the  names  of  the  parties,  but  did  not  name 
the  place  in  which  the  information  was  filed 
&nd  the  case  was  tried.  Beld,  that  the  omis- 
sion of  the  name  of  the  place  In  tiw  county  did 
not  Invalidate  the  Information  nor  operate  to 
the  prejudice  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  158;  Dec.  Dig. 


2.  CszianAL  Law  (|  68^)— ^fteuir-ABSBffOi 
OF  Defkhoant. 

A  defendant  at  liberty  on  a  bond  cannot, 
by  volontarily  leavine  the  courtroom  during  a 
part  of  the  trial,  noUify  the  proceedings  had 
nor  impair  tiie  validity  of  a  verdict  rmdered 
against  him  in  his  absence. 

[Ed.  Note^— For  other  cases,  see  Criminal 
L^^nt  Dig.  H  14G6-14a;  S£l20;  Dec.  Dig. 

3.  CBiiaitAX.  Law   ({  1024*)  —  Appeal  bt 
State— Denial  of  Attobnxt's  Fees— I»- 

TOXICATIIfO  LiQUOBS. 

An  appeal  may  be  taken  by  the  state  from 
a  decision  refusing  to  allow  fees  to  the  Attor- 
ney Qeneral  for  convictions  obtained  by  him 
in  prosecutions  for  violations  of  the  prohutitoiy 
liquor  law. 

[Ed.  Notsw— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fj  2609-2814;  Dee.  Dig.  f 

4.  OmCEBS    (i    100*)  —  COUPENBATION  —  In- 

CUASE  DuBiNO  Tebic— Allowance  of  At- 
tobnet'b  Fees— Validity  of  Statute. 
The  statute  providing  for  the  allowance  of 
euch  fees  Is  not  repugnant  to  that  part  of 
section  16  of  article  1  of  the  state  Constitution 
which  provides  that  certain  atate  officers  shall 
receive  compensation  for  their  services  at  stated 
times. 

[Ed.  Note.— For  other  cases,  see  OflQcerg^ 
Cent  Dig.  H  152-1S7;  Dec.  Dig.  {  100.*] 

6.  Costs  (i  308*)— Cbiminal  Peosbcutioh— 
Allowance  of  Attobnet's  Fees. 

Where  several  defendants  are  jointly  tried 
and  convicted  of  offenses  charged  in  a  number 
of  counts  in  a  single  information,  the  prosecut- 
ing attorney  is  entitled  to  the  allowance  of  the 
fee  provided  In  Oen.  St.  1000,  {  4377.  for  each 
count  upon  which  each  defendant  is  convicted. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  fi{  1166-1160;  Dec  Dig.  {  30a*] 

6.  MaNOAMUS  (S  4*)— OEOtTNDB— OtHEB  ADE- 
QUATE Reuedt. 

The  extraordinary  remedy  of  mandamus 
cannot  be  used  where  prompt  and  adequate  re- 
lief may  be  had  by  an  appeal, 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  n  0-21,  24^-34;   Dec  Dig.  %  4.*] 

(Addiiional  8ylialu$  by  Editorial  8iaf.) 

7.  Officebb  (J  OO*)— "Compensation.** 

The  ordinary  meaning  of  the  term  "com- 
pensation," as  applied  to  officers,  is  remunera- 
tion, in  whatever  form  it  may  be  given,  wheUier 
it  be  salaries  and  fees,  or  both  comhmed. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  H  142-147;  Dec  Dig.  {  09.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1352-1357.1 

8.  Officebb  f|  00*)— "Salabt"— "Fbes." 

"Salary,"  as  relating  to  the  compensation 
of  public  oflicers,  is  generally  regarded  as  a 
periodical  payment  dependent  upon  time,  white 
"fees"  depend  on  services  rendered,  the  amount 
of  which  is  fixed  by  law  and  payable  when  the 
judgment  allowing  them  is  entered. 

[Ed.  Note.— For  other  cases,  see  OfflcerL 
Cent  Dig.  H  142-147;  Dec  nig.  %  09.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  8287-6291:  voL  8,  pp.  7702,  7703; 
vol.  3,' pp.  2712-2716.j 

Appeal  from   District  Court,  Cherokee 

County. 

Original  Proceeding  In  Mandamus. 

B.  J.  Bland  and  others  were  convicted  .of 
violating  the  prohibitory  liquor  law,  and  ap- 
peal and  bring  mandamus,  and  the  State  also 


•Far  ether  sasss  see  asms  ttvle  and  section  NDMBBRiaDso.  Dig.  A  Am.  Dig.  2£ey-No.  SeilssARep'riBdexflB 
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a^teals.  Affirmed  on  defendants'  appeal,  re- 
veraed  ca  the  State's  appeal,  and  mandamus 
proceeding  dismissed. 

In  Case  18,755: 

Jna  S.  Dawson,  Atty.  Gen.,  and  W.  P. 
Montgomery,  ot  Topeka,  for  plaintur.  B.  El. 
Sapp  and  A.  S.  Wilson,  both  of*  Galena,  for 
defendants. 

In  Cases  18,820  and  1S,821: 

O.  B.  Skldm(»t^  A.  Ifc  Bfajon,  and  8.  0. 
Westcott,  all  of  Galena*  for  appellants.  John 
S.  Dawson,  Atty.  Gen.,  and  W.  P.  Montgom- 
ery, of  Topeka,  for  the  State. 

JOHNSTON,  C.  J.  R  J.  Bland,  Chas. 
Dlzon,  and  Harry  Brown  were  prosecuted  for 
violations  of  the  prohibitory  liquor  law.  In 
the  information  each  was  charged  In  eleven 
counts  with  Illegal  sales  of  Intoxicating  liq- 
uors, and  in  the  twelfth  count  each  was 
charged  with  maintaining  a  common  nui- 
sance. Upon  arraignment  the  defendants  re- 
fused to  plead,  and  thereupon  a  plea  of  not 
guilty  was  entered  by  the  court  as  to  each. 
The  refusal  to  plead  was  based  on  the  claim 
that  the  information  was  without  validity  be- 
cause it  was  not  entitled  as  the  district  court 
of  Cherokee  coxmty,  "sitting  at  Galena."  The 
same  objection  was  made  to  the  introduction 
of  testimony,  but  it  was  oTermled.  Upon  the 
testimony  offered,  Dixon  was  convicted  on 
the  first,  second,  third,  fourth,  fifth,  sixth, 
and  twelfth  counts  and  not  guilty  on  five  of 
the  counts.  Brown  was  found  guilty  on  the 
same  counts  as  was  Dixon  and  not  guilty  on 
the  remaining  counts.  Bland  was  found 
guilty  on  all  of  the  counts  except  the  elev- 
enth, and  as  to  that  he  was  found  not  guilty. 
Motions  for  new  trials  and  In  arrest  of  Judg- 
ment were  overruled,  and  the  sentence  of  the 
court  was  that  Bland  should  be  Imprisoned 
in  the  county  Jail  for  30  days  and  pay  a  fine 
of  9100  on  each  of  the  eleven  counts  on  which 
be  was  convicted.  IHxon  and  Brown  were 
separately  sentenced  each  to  be  imprisoned 
for  30  days  and  pay  a  fine  of  f  100  on  each  of 
the  seven  counts  upon  which  they  were  con- 
victed. In  this  connection  the  court  adjudged 
that  no  attorney's  fees  should  be  taxed  as 
costs  on  the  convictions,  and  this  ruling  was 
baseQ  upon  the  ground  that  the  prosecutions 
bad  been  conducted  by  the  Attorney  General 
and  not  by  the  county  attorney,  and  that,  in 
the  opinion  of  the  court,  the  Attorney  General 
was  not,  under  the  law,  entitled  to  an  al- 
lowance of  attorney's  fees.  The  question  as 
to  whether  or  not  attorney's  fees  were  allow- 
able as  costs  In  the  case  was  reserved  by  the 
state  for  determination  on  appeaL 

[1]  It  is  first  contended  on  behalf  of  the 
appellants  Bland,  Dixon,  and  Brown  that,  by 
reason  of  the  absence  of  the  words  "sitting 
at  Galena"  from  the  caption  of  the  informa- 
tion, the  validity  of  the  Information  was  de- 
stroyed. The  Information  was  entitled, 
"State  of  Kansas,  County  of  Cherokee — ss.: 
In  the  District  Ck>urt  of  said  Connty  and 
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State,**  followed  by  the  names  of  the  parties. 
In  the  act  providing  for  the  holding  of  terms 
of  the  district  court  in  Cherokee  county,  it  Is 
enacted  that  terms  of  court  sliall  be  held  at 
the  dty  of  Columbus  on  the  first  Monday  of 
January,  May,  and  October,  and  at  Galena 
on  the  first  Monday  of  March  and  September 
and  the  second  Wednesday  of  November,  In 
each  year.  It  is  further  provided  that  the 
clerk  of  the  court  shall  maintain  offices  in 
Columbus  and  Galena  and  that  all  actions 
commenced  In  the  court  shall  be  entitled, 
"sitting  at  Columbus,"  or  "sitting  at  Galena." 
Laws  1901,  c.  156,  SS  1  and  2.  In  the  Crimi- 
nal Code  it  is  provided  that  the  iDformatloa 
must  contain  the  title  of  the  action,  spedfy- 
ing  the  name  of  the  court  to  which  It  Is  pre- 
sented. When  the  information  was  attacked, 
application  was  made  to  the  court  by  the 
state  to  amend  the  information  by  addli^  tb« 
words,  "sitting  at  Galena,"  and  for  the  mere 
matter  of  formality  an  amendment  mlgbt 
have  been  allowed;  but  evidently  the  conrt 
concluded,  and  rightly  so,  that  the  omlssioii 
was  not  a  material  one.  The  information 
had  been  filed  at  Gelena  and  the  defendants 
had  been  recognized  to  appear  there.  They 
were  brought  to  trial  In  Gal«w  in  the  dis- 
trict court  of  Cherokee  county,  where  tbe 
case  was  legally  Instituted.  While  terms  of 
court  are  to  be  held  at  two  places  in  Cbe^ 
okee  county,  it  is  the  same  court  which  is 
held  In  both  places.  There  is  but  one  dis- 
trict court  In  the  county,  and  cases  filed  at 
one  place  may  be  assigned  and  transferred 
for  hearing  and  trial  at  the  other  place.  The 
provision  that  actions  filed  in  tbe  different 
placed  shall  be  entitled  as  sitting  at  that 
place  was  directory  only  and  a  mere  matter 
of  convenience.  It  was  essential  to  name  the 
county  where  the  offense  was  committed,  and 
that  was  given  In  the  caption  and  explicitly 
referred  to  In  the  body  of  the  information. 
In  a  cItU  case  it  was  contended  that  the 
omission  of  tbe  name  of  the  court  and  the 
county  In  tbe  caption  of  a  petition  was  fatal 
to  tbe  jurisdiction  of  the  court  and  for  the 
reason  that  is  urged  here,  that  is.  that  the 
statute  required  it  to  be  done;  but  It  was 
ruled  that  the  omission  did  not  affect  the  Ju- 
risdiction and  that  no  prejudice  could  have 
resulted  from  it.  Hastie  v.  Burrage,  69  Kan. 
560.  77  Pac.  268.  Here  the  county  and  court 
were  stated,  and  it  is  certain  that  the  omis- 
sion of  the  place  In  the  county  In  which  the 
information  was  filed  did  not  result  to  the 
prejudice  of  the  defendants.  Aside  from 
that,  the  Criminal  Code  provides  that  an  in- 
formation shall  not  be  quashed  "for  a  mis- 
take In  the  name  of  the  court  or  county  in 
the  title  thereof,"  or  "for  any  other  defect 
or  imperfection  which  does  not  tend  to  the 
prejudice  of  the  substantial  rights  of  the  de- 
fendant upon  the  merits."  Cr.  Code,  |  110, 
subds.  1  and  7  (Gen.  St  1909,  |  6686). 

[2]  A  second  contention  Is  that  tbe  absence 
of  the  defendants  from  a  part  of  the  trial  de- 
feats the  Jadgmenta.  It  wean  the  dataid- 
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ants  were  present  when  the  trial  began  as 
well  as  tbe  counBel  who  were  acting  for 
them.  An  objection  to  the  admission  of  any 
evidence  was  made  In  their  behalf  based  on 
tlie  defect  in  the  caption  of  the  Information. 
It  vr&B  argued  at  length,  and  when  It  was 
overmled  counsel  withdrew  from  the  case, 
and  one  of  the  defendants  absented  himself 
until  the  vudlct  was  returned.  The  other 
two  defendants  were  present  throoghout  the 
trial  and  were  given  an  opportunity  to  cross- 
examine  the  witnesses  who  testifled  in  behalf 
of  the  state  and  also  to  offer  testimony  in 
their  own  behalf,  bat  they  did  not  avail  them- 
selves of  the  otFers.  Two  of  the  defendants 
were  present  when  the  verdict  was  returned, 
and  bonds  in  an  increased  amount  for  the 
appearance  of  all  were  given  by  all  of  them. 
Counsel  appeared  and  presented  motions  for 
a  new  trial  and  in  arrest  of  Judgment  In  be- 
balf  of  all  the  defendants,  and  all  were 
Xiresent  in  court  when  these  were  overmled 
and  the  Judgments  of  the  court  were  pro- 
nounced. It  is  the  right  of  the  defendant  in 
a  criminal  case  to  be  present  at  all  stages  of 
tlie  trial,  but  It  has  be^  held  that  his  per- 
sonal presence  is  not  absolutely  required  dur- 
ing a  trial  for  a  ndsdemeaniMr.  State  t.  Bax- 
ter,  41  Kan.  D16,  21  Pac.  60a  His  presNicd 
la  more  important  In  a  case  of  felony,  and  a 
trial  of  one  diarged  with  a  felony  doilos  a 
compnlsory  absence  of  a  defendant  would  be 
an  infringement  <tf  Ids  right  In  fel<my 
cases,  however,  a  defendant  may  waive  bis 
right  to  be  present,  and  1^  with  ftill  oppoiv 
tnnlty  to  be  present,  he  volnntailly  absents 
himself  dnring  the  trial  he  waives  his  stat- 
ntory  right  State  t.  Way,  78  Kan.  KS,  9S 
Pac.  159,  14  L.  B.  A.  (N.  S.)  608;  State  v. 
Thurston,  T7  Kan.  622,  94  Paa  1011.  The 
voluntary  absence  of  the  defendants  from  the 
trial  for  the  misdemeanors  charged  against 
them,  when  they  had  ^ven  a  bond  and  ob- 
ligated themselves  to  be  present  throughout 
the  trial,  is  an  effectual  waiver  of  the  right 
given  them  by  law. 

It  follows  that  neither  of  the  objectltms  of 
the  defendants  can  be-  sustained. 

The  remaining  guestlons  arise  on  the  ques- 
tion reserved  by  the  state. 

[8]  The  decision  of  the  trial  court  refusing 
to  award  Judgment  for  the  costs  claimed  by 
the  state,  or  rather  for  attorney's  fees  to  be 
taxed  as  costs,  is  one  from  which  an  appeal 
may  be  taken  by  the  state.  It  falls  within 
the  third  class  provided  for,  namely,  "upon  a 
question  reserved  by  the  state."  Crim.  Code, 
S  2S3.  subd.  3  (Gen.  St  1909,  |  6857) ;  State 
T.  Zimmerman,  31  Kan.  85,  1  Pac.  257;  State 
T.  Forney,  31  Kan.  635,  3  Pac.  305;  Foss  v. 
Jones,  43  Kan.  72,  22  Pac.  1001. 

The  state  sought  to  raise  the  same  ques- 
tion in  a  mandamus  proceeding  brought 
against  the  district  Judge  and  the  clerk  of 
the  district  court;  but,  as  the  state  is  en- 
titled to  have  the  question  determined  upon 
an  ordinary  appeal,  there  Is  no  occasion  nor 
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ground  for  invoking  the  extraordinary  reme- 
dy of  mandamus. 

Two  questions  arise  on  the  appeal  taken 
by  the  state:  First,  may  any  fees  be  allowed 
to  the  Attorney  General  as  costs  under  stat- 
utes providing  for  the  enforcem^t  of  the 
prohibitory  liquor  law;  and,  second,  may 
fees  be  allowed  upon  each  count  upon  which 
each  defendant  is  convicted?  Tlie  validity 
of  the  statute  authorizing  the  taxation  of 
fees  in  cases  of  this  character  has  been  at- 
tacked and  uphdd.  In  re  Ellis,  76  Kan.  368, 
91  Pac.  SI;  State  ex  rd.  v.  Dawson.  90  Kan. 
839,  136  Pac.  320. 

[4]  The  statute  is  now  assailed  upon  a 
ground  not  previously  considered,  namely, 
that  the  allowance  to  the  Attorney  General 
of  any  fees  would  conflict  with  section  15  of 
article  1  of  the  state  Constitution,  which  pro- 
vides that:  "The  officers  mentioned  in  this 
article  shall,  at  stated  times,  rec^ve  for  their 
services  a  compensation  to  be  established  by 
law,  whitdi  sliaU.  nether  be  increased  nor 
diminished  during  the  period  for  which  they 
shall  have  been  tiected."  The  Attorney 
QeaeaH  la  one  of  the  officers  mentioned  in 
the  article  and  is  subject  to  Its  provialonB. 
No  quflsticHi  arises  as  to  the  last  clause  of 
the  section  as  the  compensation  of  the  At- 
torney General,  by  the  payment  of  the  fees 
challaiged,  has  not  been  Increased  or  dimin- 
ished during  tlie  period  fbr  which  he  lias  been 
elected.  It  is  oontoided,  however,  that  the 
first  part  of  the  section,  which  provides  Qiat 
the  officers  shall,  at  stated  times,  receive  for 
their  services  the  compensation  provided  by 
law,  prohiUts  the  paym^t  of  any  compensa- 
tion to  any  of  the  officras  mentioned  otJier 
than  that  designated  aa  salary.  This  clause 
is  a  direction  to  the  Legislature  to  fix  the 
compensation  of  certain  state  officers  and*  to 
provide  for  payment  of  the  same  in  whatever 
form  It  may  be  given  at  stated  times.  The 
admonition  to  provide  for  payment  at  stated 
times  Is  for  the  benefit  of  the  officer,  and  the 
provision  does  not  carry-  with  it  the  Implica- 
tion that  the  failure  of  the  Legislature  to 
make  snch  provision  would  deprive  the  of- 
ficer of  his  right  to  compensation.  If  the 
Legislature  should  prescribe  the  amount  of 
compensation  that  an  officer  should  receive 
and  fail  to  fix  the  times  when  payment  should 
be  made,  It  would  hardly  be  contended  that 
the  officer  would  not  be  entitled  to  compen- 
sation. 

[7]  The  clause  does  not  provide  the  form 
or  medium  of  payment,  and  the  'ordinary 
meaning  of  the  term  "compensation"  as  &p- 
plied  to  officers  Is  remuneration  in  whatever 
form  it  may  be  given,  whether  It  be  salaries 
or  fees,  or  both  combined.  23  A.  &  E. 
Encycl.  of  L.  385.  There  Is  a  limitation  In 
the  last  clause  of  the  section,  and  this  provi- 
sion has  been  Interpreted  and  enforced 
(Bailey  v.  Kelly.  70  Kan.  869,  79  Pac.  735); 
but  It  is  clear  that  the  requirement  that  of- 
ficers flball  be  paid  compensation  at  stated 
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times  does  not  mean  that  no  compensation 
can  be  given  It  the  time  of  payment  la  not 
fixed,  nor  doea  it  moan  that  it  most  be  paid 
in  the  form  of  salary.  It  has  already  been 
determined  that  compensation  may  be  given 
to  state  officers  In  both  salary  and  fees  with, 
of  coarse,  the  limitation  that  compensation 
cannot  ba  increased  or  diminished  during  the 
term.  Nation  t.  TnUey,  86  Kan.  664, 121  Pac. 
607;  State  ex  reL  t.  Dawson,  90  Kan.  839, 
136  Pac.  320. 

[8]  A  statute  giving  compensation  In  the 
form  of  fees  payable  when  judgment  Is  en- 
tered and  when  they  have  been  legally  earned 
comes  fairly  within  the  clause  providing  for 
paying  compensation  at  stated  times.  It  Is 
compensation  that  Is  established  by  law,  and 
the  provision  that  the  fees  are  earned  and 
to  be  taxed  as  costs  when  convictions  are  ob- 
tained amounts  to  a  fixing  of  the  times  when 
compensation  Is  payable.  "Salary"  Is  gener- 
ally regarded  as  a  periodical  payment  de- 
pendent upon  time,  while  "fees"  depend  on 
services  rendered,  the  amount  of  which  Is 
fixed  by  law  and  made  payable  at  fixed  times. 
There  Is  nothing  In  the  provision  Indicating 
that  the  stated  times  must  be  of  equal  dura- 
tion nor  that  the  times  fixed  for  one  Und  of 
compensation  ahall  be  the  same  as  that  of 
another.  The  stated  time  for  the  payment 
of  teea  under  the  statute  la  when  the  jndg- 
ment  is  altered  finding  them  to  be  allowable 
and  taxing  them  as  costs  In  each  case. 

[I]  Another  question  haa  been  presented 
for  determination,  and  that  la  the  amoont  of 
fOes  that  are  allowable  under  the  statnta 
The  three  defendants  herein  were  prosecuted 
jointly  under  charges  embraced  In  a  ain^e 
information.  On  the  part  of  the  state  it  la 
cOalmed  that  a  fe*  ahonld  be  allowed  for  eadi 
count  upon  irtiich  eadi  defendant  was  conr 
Ticted,  and  on  the  other  side  It  is  contended 
that  no  more  should  be  allowed  than  if  the 
ctmvictloDS  had  been  obtained  upon  eadi 
count  against  a  single  defendant.  It  is  pro- 
vided that  the  Attorney  G^eral's  f^  in  this 
class  of  cases  shall  be  measured  by  those  al- 
lowed to  county  attorneys.  Gen.  St.  1909,  I 
4S78.  In  the  statute  fixing  the  fees  it  is 
provided  that:  "The  connty  attorney  shall  be 
allowed  a  fee  of  twenty-five  dollars  upon 
each  count  upon  which  the  defendant  shall 
be  convicted,  and  the  same  shall  be  taxed  as 
costs  In  the  case.  •  •  • "  Gen.  St  1009, 
{  4377. 

As  will  be  observed,  there  can  be  no  com- 
pensation unless  the  prosecution  results  In  a 
conviction;  but  the  prosecuting  attorney  is 
to  be  allowed  a  fee  upon  each  count  upon 
which  a  defendant  la  convicted.  If  the  de- 
fendants had  been  tried  upon  separate  In- 
formations, there  would  be  no  question  of  the 
right  of  the  prosecuting  attorney  to  a  fee  for 
each  conviction  of  each  defendant,  and  will 
the  fact  that  all  the  defendants  were  Jolntiy 
tried  In  one  prosecution  affect  the  amount 
of  compensation?    Although  prosecuted  to- 


gether, eadi  defendant  la  entitled  to  Inffi- 
vldnal  oounael  and  the  compulsory  procei 
requiring  the  attendance  of  his  own  wltneH- 
e&  Badi  is  BQiatat^  airalgned,  and  a  ^ea 
is  made  by  or  in  bdialt  of  eadi  defendant 
Badi  la  entitled  to  dunenge  JnroTs  aa  if 
he  were  b<dng  tried  alime,  and  eaA  la  en- 
titled to  the  same  number  of  rtallenges. 
Separate  findings  upon  the  several  counts  are 
required  to  be  made  as  to  each  defendant, 
and  Borate  Jndgmenta  of  conviction  are  en- 
tered againat  eadi  defmdant  npm  eadi 
count  When  Jndgmoit  is  so  icndraed,  eadi 
Is  liable  only  Cor  the  poialty  asBawsH  against 
him  and  is  not  responsible  for  the  penalties 
assessed  against  the  other  defendants.  The 
fact  tliat  one  may  pay  a  flue  and  aofltt 
Imprisonment  under  the  sentence  will  not 
satisfy  the  judgment  in  respect  to  tiie  other 
codefondanta  Where  several  defendants  are 
jcdntly  diarged  with  a  feltmy,  aepazate  trials 
may  be  had  upon  request,  and  separate 
trials  may  alao  be  had  in  otiier  eases  in  tlie 
discretion  of  the  court  dim.  C!od%  |  218 
(Gen.  St  1909,  |  6797).  In  all  prosecntlons  of 
those  jointly  diarged  with  oCCaaeB  tlie  in- 
dividual r^hta  of  defendants  are  reoognlaed 
and  protected.  On  aooonnt  of  tlie  pcovldona 
made  for  the  aaaertlon  of  Individual  rights 
and  for  separate  flndiwgw  and  entziea  of 
judgment  against  eadi  defendant,  the  prose- 
cuting attorney  must  make  additional  prep- 
aration and  t&oAa  additional  service.  As 
the  law  requires  that  there  must  be  sepa- 
rate convictions  againat  eadi  individual  de- 
fendant, we  think  the  prosecuting  attorney  is 
entitled  to  a  fee  for  each  conviction  of  eadi 
defendant 

Unda  a  atatnte  ot  Indiana  glvii^  the 
prosecuting  attorney  a  fee  for  every  con- 
viction upon  an  indictment  or  pres^tmeit  on 
a  plea  of  not  guilty,  sewal  persons  were 
jointly  dialled  for  a  riot  Aud  it  was  held 
that  there  were  as  many  convictions  as 
there  were  defendants  found  guilty  and  that 
the  prosecuting  attorney  was  entitled  to  i 
fee  against  each  defendant  State  v.  Cripe,  5 
Blackf.  (Ind.)  6.  In  Penland  v.  State.  20 
Tenn.  (1  Humph.)  38£t,  384,  where  several 
persons  were  jolnUy  Indicted  and  convicted, 
it  was  held  that  a  fee  should  be  taxed 
against  each  defendant  under  a  statute  whldt 
provides  tliat:  "Whenever  any  fine  or  cost 
shall  be  rendered  in  any  court  against  an? 
defNidant  upon  any  pr<necntton  under  anf 
of  the  statutes  which  may  be  enforced  to  dis- 
courage and  suppress  gaming,  ten  dollars 
shall  be  taxed  In  the  bill  of  cost  as  a  fee  for 
the  attorney  general."  In  State  v.  Honter, 
33  Iowa,  361,  864,  it  was  held  that  the 
prosecuting  attorney  was  entitled  to  separate 
fees  upon  the  conviction  of  several  defend- 
ants jointly  Indicted  and  tried.  The  court 
said:  "The  statute  allows  to  that  officer  tot 
each  conviction  on  plea  of  guilty  $6,'  wblcli 
'shall  be  taxed  against  the  defendant*  lad 
collected  by  the  derk,  etc.  The  judgmnls 
being  required  to  be  several  on  the  seveial 
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pleas  ct  tbe  defoidflntB,  tUs  fw  Is  properly 
taxable  In  each  JndgmenL  Tbe  jodgmeDte 
are  tbe  several  oonrlctloiis  on  tbe  plee*  of 
gallty  entered,  and  tiie  fee  Bhonld  be  tand  as 
a  iiort  of  eadi  jadgment"  In  Oolomdo, 
where  the  statute  allows  tbe  district  attorney 
a  fee  of  f20  for  every  conviction  for  felonTt 
It  was  held  that  where  several  charges  were 
made  against  two  jtdntly,  and  separate  trials 
had,  and  a  conviction  on  each,  the  district  at- 
torney was  entitled  to  a  fee  for  the  conTlc> 
tion  at  eaeb.  Board  of  County  Oom'rs  t.  Qia- 
ham,  4  Oolo.  201.  In  Texas  a  law  gave  the 
Attorney  General  a  fee  In  cases  wbwe  a 
jDdgment  against  convicted  defendants  was 
affirmed.  A  joint  appeal  was  taken  Iqr  serw* 
al  defmdanta  with  tbe  result  that  the  Judg^ 
moit  was  affirmed.  A  Judgment  taxing  a 
fee  against  ea<di  defendant  was  sustained. 
Hogg  T.  States  40  Tex.  Or.  R.  100,  48  S.  W. 
S80.  Se^  alK^  State  t.  Klnneman  et  al., 
38  Ind.  86. 

[I]  On  tbe  anneal  taken  by  the  defendants 
Bland,  Dixfm,  and  Brown*  tbe  judgments 
against  tbem  will  be  affirmed.  On  the  ap- 
peal taken  by  tbe  state,  tbe  judgment  re> 
fnsinv  an.allowanoe  of  fees  to  tbe  Attorney 
General  will  be  reTersed,  and  tbe  cause  re- 
manded, wlQi  directions  to  enter  jadgmmt 
in  accordance  with  the  opinion  herein.  The 
mandamus  iwoceedlng  brou^t  against  tbe 
district  judge  and  dark  of  tbe  district  court 
will  be  dismissed.  All  the  Jiutlces  concurring. 


STATB  T.  BLOOU. 
(Supreme  Gonrt  of  Kansas.   Dec;  6,  1918.) 

(BtUdbut  »v  th»  Court.) 

1.  HojcioiDs  (i  807*)  — iNSiBDcnons— Bti- 

DKKCX. 

On  the  trial  of  one  charged  with  murder  In 
the  first  degree,  an  instrocdon  should  be  given 
defining  and  BubmittinK  to  the  consideration 
of  tbe  Jnrr  every  crime.  Included  in  inch  charge, 
of  which  there  is  any  evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
CenL  Dig.  II  638-041;  Dec  Dig.  |  807.*] 

2.  Gbikinaz,  L&w   (I  826*)— IlfaTBUOTtOKB^ 

Refusal  or  Bxquxsrr. 

If,  in  snch  case,  a  request  for  a  proper 
instruction  ia  made  before  the  charge  of  the 
court  ia  given  to  the  Jury,  it  should  not  be  re- 
fused on  the  sole  ground  of  being  out  of  time, 
notwithstanding  any  rale  of  court,  but  ahoutd 
be  considered  and  given  or  refused  on  its  mer> 
it& 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent.  Dig.  |  2008;  DecTDlg.  |  826.*] 

8.  HouciDa  (I  808*)— Retusai.  of  Irstbuo- 

TiON— Evidence. 

In  this  case  there  was  evidence  which 
entitled  the  accused  to  an  instruction  defining 
manslaughter  in  the  fourth  degree,  as  well  as  in 
tiie  third  degree,  and  the  question  of  his  guilt 
or  innocence  as  to  each  of  such  degrees  should 
have  been  submitted  to  the  jury.  ' 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  649.  650.  652-655;  Dec  Dig. 
I  309.*] 


(Actional  SvIIa&iu  hy  BittorUl  BUff.) 

4.  Hoiaoni  (H  3,  79*)— "Dargbbovs  Wbap- 

ok"— "Weapon." 

A  "dangerous  weapon"  is  ordinarily  .de- 
fined as  one  calculated  or  designed  to  Infiict 
death  or  great  bodily  harm,  or  by  the  manner 
in  which  it  Is  used  ia  likely  to  produce  death 
or  great  l)odil7  harm.  A  "weapon"  may  be 
dangerous  from  the  very  design  of  its  make, 
while  any  object  that  ma^  be  used  to  inflict 
injury  upon  another,  offensively  or  defensively, 
may  be  a  dangerous  weapon,  in  the  manner  in 
which  it  is  used.  The  Legislature,  in  defining 
manslauKbter  in  the  tbitid  degree  (Geo.  St. 
1900,  I  260^  and  in  the  fourth  degree  (section 
2514),  wtiereia  practically  the  only  dUtinction 
is  that  the  killing  In  the  one  case  should  be  by 
a  "dangerous  weapon"  and  in  the  other  by  a 
"weapon,"  recognized  the  distinction  that  in 
the  one  case  the  weapon  should  be  dangerous 
in  itself,  and  in  the  other  it  became  dangerous 
only  as  used  (citing  Words  and  Phrases,  ToL  2, 
p.  1828;  see,  also,  voL  8,  p.  7423). 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  18  6,  100;  Dec  Dig.  H  3,  79.»] 

Apiwal  from  District  Court,  Clark  County. 

H.  C.  Bloom  was  convicted  of  manslaugh- 
ter In  tbe  third  degree,  and  appeals.  Be- 
TOTsed. 

V.  h.  Martin  and  Van  M.  Martin,  botb  of 
Hutchinson,  for  appelant  Jno.  8.  Dawson, 
Atty.  49en..  H.  B.  Datgh,  of  Ashland,  and 
A.  B.  Beeves,  of  Dodge  City,  for  tbe  State. 


SMITH,  J.  Tbe  appellant  was  charged 
with  tbe  crime  of  murder  In  the  first  de- 
gree. Upon  his  trial  he  was  convicted  of 
tbe  crime  of  manslaughter  in  the  third  de- 
gree. Numerous  assignments  of  error  are 
made,  but,  as  the  case  is  to  be  remanded  for 
a  new  trial,  we  need  only  to  discuss  such 
questions  as  will  probably  arise  on  a  second 
trial.  Of  these  perhaps  the  principal  ques- 
tion is  whether  the  court  erred  in  refusing 
to  give  a  requested  instruction  defining  the 
crime  of  manslaughter  in  the  fourth  degree 
and  In  not  submitting  to  tbe  jury  a  form 
of  verdict  for  that  degree^  as  weU  as  the 
Instruction  defining  the  crime  of  manslaugh- 
ter in  the  third  degree  and  submitting  a 
form  of  verdict  for  that  degree,  as  it  did. 

Manslaughter  in  the  third  degree  is  de- 
fined in  section  18  of  the  crimes  and  punish- 
ments act,  section  2506  of  the  Genend  Stat- 
utes of  1909.  as  foUows:  "The  UlUng  of 
another  in  the  heat  of  passion,  without  de> 
sign  to  effect  death,  by  a  dangerous  weap- 
on, in  any  case  except  wherein  the  killing 
of  another  was  Justifiable  or  excusably  shall 
be  deemed  manalaugbter  In  tbe  third  de- 
gree." 

Section  26  of  the  same  act,  section  2514 
of  the  General  Statutes  of  1900.  defines  man- 
slaughter In  the  fourth  degree  as  follows: 
"Tbe  involuntary  killing  of  another  by  a 
weapon,  or  by  means  neither  cruel  or  unusu- 
al, in  tbe  beat  of  msslon.  In  any  cases  other 
than  justifiable  homldd^  shall  be  deemed 
manslaughter  In  the  fourth  degree." 
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It  will  be  observed  Uiat,  with  the  excep- 
tloA  of  the  words  "neither  croel  or  unuBu- 
al,"  used  In  the  latter  definition  and  not  In 
the  former,  and  which  may  properly  be  dis- 
regarded as  Inapplicable  to  this  case,  the 
chief  distinction  between  the  degrees  of 
manslaughter  is  the  word  "dangerous"  be- 
fore the  word  "weapon,"  used  in  the  defini- 
tion of  third  degree  manslaughter,  and  not 
In  the  definition  of  fourth  degree.  This  dif- 
ference, howerer,  may  be  very  material  In 
the  case  accordingly  as  a  Jury  might  view 
the  evidence. 

[4]  The  definition  given  In  30  Am.  &  Eng. 
Encyc.  Law,  443,  and  In  2  Words  and  Phraa- 
03  Judicially  Defined,  1828,  13  Cyc.  257,  and 
some  other  law  writers,  of  a  "dangerous 
weapon,"  being  taken  from  the  decisions  of 
various  courts.  Is  one  calculated  or  design- 
ed to  Infilct  death  or  great  bodily  harm,  or 
by  the  manner  In  which  it  Is  used  Is  likely 
to  produce  death  or  great  Iwdlly  harm. 
Some  courts,  also,  give  practically  the  same 
definition  to  the  word  "weapon."  All  of  the 
courts,  however,  recognize  that  a  weapon 
may  be  dangerous  from  the  very  design  of 
its  make,  as  a  gun  or  a  sword,  while  any 
object  that  may  be  used  to  Infilct  Injury 
upon  another  offensively  or  defensively  may 
be  a  dangerous  weapon  in  the  manner  in 
which  It  is  tised.  For  instance,  one  author- 
ity (State  V.  Norwood,  115  N.  0.  789,  20  S. 
E.  712,  44  Am.  St.  Bep.  498)  holds  that  a 
pin  thrust  down  the  throat  of  an  infant, 
causing  death,  constitutes  a  killing  with  a 
deadly  weapon.  It  is  said  that  where  a 
weapon  is  In  itself  a  dangerous  weapon,  It 
is  the  province  of  the  court  to  so  tell  a  jury 
in  a  criminal  trial*  whereas  If  the  weapon 
Is  or  Is  not  dangerous  according  to  the  man- 
ner of  its  use*  It  la  a  question  for  the  jury. 
It  is  evident  that  our  Legislature,  in  defin- 
ing the  two  crimes,  wherein  practically  the 
only  distinction  Is  that  the  kllliug  in  the 
one  should  be  by  a  dangerou$  weapon  and 
In  the  other  by  a  weapon,  recognized  the 
distinction  that  In  one  case  the  weapon 
should  be  dangerous  in  Itself  and  in  the 
other  that  It  became  dangerous  only  aa  used. 
The  manner  of  the  use  is  clearly  to  be  de- 
termined as  a  fact  by  the  Jury. 

[3]  Upon  the  argument  of  the  case  In  tills 
court,  the  appellant's  counsel  exhibited  a 
small  knife,  commonly  known  as  a  penknife, 
whl(^  he  said  was  the  only  knife  In  the 
possession  of  the  appellant  at  the  time  of 
the  difficulty,  and  also  said  it  was  the  knife 
exhibited  to  the  jui7  at  the  triaL  Counsel 
for  the  state,  being  present,  made  no  objec- 
tion to  the  statement  Assuming,  then,  that 
this  was  the  evidence  before  the  Jury,  it 
cannot  be  said  as  a  matter  of  law  that  the 
knife,  in  itself,  vras  designed  to  inflict  death 
or  great  bodily  harm  upon  an  adversary. 
Neither  can  we  aaj  that  it  could  not  have 


been  considered  by  the  jury  rfmply  as  a 
"weapon,"  within  the  meaning  of  that  word 
aa  used  in  the  statutory  defiuitim  of  man- 
slaughter in  the  fourth  degree. 

Counsel  for  appellant  first  requested  an 
Inatructlon  to  the  Jary,  in  substance,  that 
under  the  evidence  in  this  case,  the  only 
question  for  the  consideration  of  the  Jury 
was  whether  the  defendant  was  guilty  or 
not  guilty  of  manslaughter  in  the  third  de- 
gree. This  request  was  refused  by  the  court, 
but  the  court  thereafter  gave  the  jury 
an  Instruction  defining  manslanghter  in  the 
third  degree  in  accordiance  with  the  statute, 
and  submitted  to  the  jury  only  two  forms 
of  verdict,  one  of  which  was  to  be  used  to. 
case  they  found  the  defendant  not  guilty, 
and  the  other  was  to  be  used  In  case  they 
fonnd  the  defendant  guilty  of  the  crime  of 
manslaughter  In  the  third  degree  in  accord- 
ance with  the  definition  given  of  that  de- 
gree. 

[t ,  1]  Counsel  for  appellant  submitted  to 
the  court  an  Instmction  defining  manslaogb- 
ter  in  the  fourth  degree  as  defined  in  the 
statute,  and  asked  that  the  InstructloD  be 
given  and  a  form  of  verdict  submitted  to 
the  jury  in  accordance  therewith.  This  re- 
quest was  refused,  on  the  ground  that  it 
was  too  late,  although  it  was  made  before 
the  jury  retired  to  consider  their  verdict 
We  think  the  appellant  was  entitled  to  have 
the  instruction  requested  given,  and  to  have 
a  form  of  verdict  in  accordance  therewith 
submitted  for  the  determination  of  the  Jury; 
also,  that  the  request  was  not  made  too  late. 
State  V.  Clark,  69  Kan.  S76,  77  Fac  28T. 
No  rule  of  court  or  order  of  procedure 
should  be  technically  followed  bo  d^^ve 
a  defendant  on  trial  for  a  grave  crime  of 
any  right  under  such  drcnmstances.  Sec- 
tions 6S15  and  6816  of  the  General  Statutes 
of  1909  (Code  Gr.  Proc.  H  236,  237). 

The  appellant  also  reqtieated  the  court  at 
the  same  time  to  give  a  proper  inatructioD 
in  regard  to  circumstantial  evidence,  sub- 
stantially, that  the  Jury  should  take  Into 
consideration  in  determining  the  guilt  or  in- 
nocence of  the  defendant  all  the  drcnm- 
stances surrounding  the  transaction  as 
shown  by  the  evidence.  This  instmction 
was  also  refused  for  the  same  reason.  It 
should  have  been  given.  Exceptions  were 
timely  made  to  the  refusal  to  give  each  In- 
stmctloni  and  the  motion  for  a  new  trial 
fairly  embraced  both  questions.  In  over* 
ruUug  the  motion  for  a  new  trial,  the  court 
remarked  that  the  two  instructions,  respec- 
tively relating  to  manslaugher  and  drcnm- 
stantlal  evidence,  were  requested  attbetlme 
the  court  was  about  to  read  his  instruc- 
tions to  the  jury. 

The  Judgment  is  reversed  and  the  case  is 
remanded  for  a  new  triaL  AXL  tbe  Jtutlcai 
concoirlnfr 
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(SopraBH  Court  of  EansaR.    Dec.  6.  1913.) 

(8vllahu4  by  the  Court.) 

1.  PmpxTuiTiM  (I  4*)— dunoif  ow  Futdbi 

BSTATES— VAUDITT. 

A  graDtor  ezecoted  a  Tol1m^r7  convey- 
ance of  land  to  his  son  for  life,  renuunder  to 
the  son's  wife  for  life,  should  she  survive  her 
hasband,  or  so  long  as -she  remains  his  widow, 
remainder  Id  fee  to  the  heirs  of  his  son's  body, 
and.  in  default  of  nidi  hein,  Tercrsion  to  the 
srantor.  The  grantor  filed  the  deed  for  record* 
and  afterwards  offered  It  to  his  son,  who  re- 
fused to  accept  it  At  that  time  the  wife  and 
two  children  of  the  sod  were  living,  field, 
the  common-law  restrictions  on  the  creation 
of  future  estates  were  abolished  by  section  8, 
c.  22,  of  Oie  General  Statutes  of  1868,  provid- 
ing uiat  conveyances  of  land  or  of  any  other 
estate  or  interest  therein  may  be  made  by 
dee^  and  the  remainders  to  the  son's  wife  and 
to  the  heirs  of  his  body  are  valid,  althoogh  the 

E articular  estate  for  life  to  him  did  not  come 
ito  existence. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  If  4r-14;  Dec.  Dig.  |  4.*] 

2.  RuuxNDKBS  (16*)  —  AooEiUATion  —  Ra- 
rusAL  OF  Lira  tkhaht  to  Aockpt. 

The  remainders  are  not  accelerated  by  the 
refusal  of  the  son  to  accept  the  conveyance  of 
the  life  estate  to  him. 

[Ed.  Note.— For  other  cases,  see  Bemainders, 
Cent  Dig.  |  4;  Dec  Dig.  {  6.*] 

8.  Dkeds  (i  76*)— IKVALIDITT— BrreoT. 

The  provision  for  the  son  is  not  so  com- 
plicated with  the  other  gifts  specified  in  the 
deed  that  the  failure  of  one  destroys  them  alL 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
I>is.  H  203-206;  Dec  Dig.  I  76.*] 
4.  Dkxds  it  183*)— BnuiNDBBs— Tbstiiio  of 

BsrACT— HSIBS. 

The  son  has  no  heirs  at  all  while  living. 
WIio  the  hdis  of  his  body  may  be  cannot  be 
ascertained  untU  his  death,  ana  children  now 
in  being  take  nothing  nnder  the  deed,  unless 
they  oDtlire  their  father. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
dU-  U  868-871;  Dec  Dig.  i  188.*] 

6.  Dkeds  ^  68*)  —  Aooxptahcs  —  Bmor  of 
Bboobdxho. 

The  recording  of  the  deed  by  tiie  grantor 
made  it  effective  as  to  aU  persona  benefited  by 
it  who  did  not  dissent 

[Bd.  Note — For  other  cases,  see  Deeds,  Cent 
Dig.  U  186-1S9;  Dec  Dig.  |  69.*] 

6.  Deidb  jfll  63.  109*)— BviDEKOK  (I  461*)— 

pABOIj— GONSTBUOnON  OF  DBED. 

The  intention  of  the  grantor  is  to  be  ascer- 
taijied  from  the  language  employed  In  the  deed. 
In  case  of  doubt  Interpretation  may  be  aided  by 
evidence  of  the  situation  and  circomstances  m 
the  grantor  and  his  relation  to  the  grantees 
at  the  time  the  deed  would  take  effect  if  valid ; 
but  it  cannot  be  impeached  by  testimony  of  the 
grantor  that  he  did  not  intend  anybody  should 
have  the  land  if  bis  son  refused  to  bike. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  M  231,  232,  239.  280.  698-600;  Dec  Dig. 
«  93,  109;*  Evidence,  Cent  Dig.  K  212^ 
2133;  Dec.  Dig.  I  461.*) 

(AddHion«a  BylUthus      BditoriaX  Staff.) 

7.  Duds  (|  7*)— Estates  SnajBCi  to  Coh- 

VETARCB— "CONVETANCES  OF  LaND'*— "AnT 

Othbb  Estate  ob  Intebest  Thebein." 
As  used  in  Gen.  Stata  1868,  c.  22,  $  3.  pro- 
viding that  conveyances  of  land,  or  of  any  other 
estate  or  interest  therein,  may  be  made  by  deed, 


die  words  "coDveyancee  of  land"  mean  the  land 

Itself  in  fee  simple,  and  "any  Other  estate  or 
interest  therein"  Includes  estates  of  freehold 
and  leei  than  frediold,  of  iuheritenoe  and  not 
of  Inheritance,  abeolnte  and  limited,  preeent 
and  future,  vested  and  oontingeiit,  and  any  oUwr 
kind  a  grantor  may  choose  to  invent  consiBtent 
with  pnbhc  policy. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  11  10-12 ;  Dec.  Dig.  f  7.*] 

8.  Wills  (|         —  Gonstbuction— "Bxecu- 
tobt  Devise"- Natubb  of  Bbtate. 

An  mcntory  devise  of  lands  is  such  a 
disposition  of  them  by  will  that  thereby  no 
estate  veste  at  the  death  of  the  devisor,  but 
only  on  some  future  contingency.  It  differs 
from  a  remainder  in  three  very  material  points: 
(1)  That  it  needs  not  any  iiurticular  estate  to 
support  it ;  (2)  that  by  it  a  fee-simple  or  other 
less  estate  may  tie  limited  after  a  fee-simple; 
(8)  that  by  this  means  a  remainder  may  be 
limited  of  a  chattel  interest  after  a  particular 
estate  for  life  created  in  the  same  ' 

[Ed.  Note— For  other  cases,  see  Wills,  Cent 
Dlig.  H  1447-14S1;  Dec  D^g.  |  625.* 

Fwr  other  definitiona,  see  Words  and  Phrases. 

vol.  3.  pp.  2573-2676 ;  vol.  8,  p.  7666.] 

Appeal  from  District  Court,  Miami  Goontr. 

Action  by  Lewis  D.  Miller  against  George 
W.  MUler  and  Nettle  J.  MlUer,  In  which,  on 
application,  otbers  were  made  parties.  From 
the  Jtu^ment,  defendants  appeal.  Kerersed 
and  remanded,  with  directions. 

Sheridan,  Meuser  ^  Sheridan,  of  Paola,  for 
appellants.  W.  U  Joyc^  of  PacOa,  for  ai^- 
lee. 

BURGH,  J.  In  March,  1902,  Lewis  D.  Mil- 
ler nndertook  to  divide  a  portion  of  Ms  real 
estate  among  his  children,  seven  in  numbw. 
To  that  end  he  executed  a  deed  to  each  one 
of  a  particular  tract  of  land.  His  wife  Join- 
ed in  the  execution  of  the  deeds ;  but  he  re- 
tained them  In  his  possession.  Afterwards 
his  wife  died,  and  he  remarried.  On  Decem- 
ber 7,  1904,  the  day  before  his  remarriage,  he 
filed  the  deeds  for  record,  and  paid  for  the 
recording  of  fbem.  As  soon  as  they  were  re- 
corded, they  were  returned  to  him.  Bach 
deed  conveyed  an  estate  in  fee  simple,  except 
the  one  to  his  son  George  W.  Miller.  This 
deed  was  in  fbrm  a  warranty  deed  executed 
la  consldraatlou  of  parental  love  and  affec- 
tion, and  granted  the  land  to  George  W.  Mil- 
ler for  his  life,  remainder  to  Mettle  J.  MUler, 
for  her  llf6^  should  she  survive  her  hud)aiul, 
or  so  long  as  she  remains  his  widow,  re- 
mainder In  fee  to  the  heirs  of  the  body  of 
Geoi^  W.  MUler,  and,  in  default  of  such 
hein,  reversion  to  the  grantor.  On  February 
1,  1905,  Lewis  D.  Miller  handed  this  deed  to 
George  W.  Miller;  but  the  son  refused  to 
accept  it  because  ot  the  discrimination  his 
fatiier  had  made  against  him  and  In  favor 
of  his  brothers  and  sisters.  At  this  time 
George  W.  MUler  and  Nettle  J.  MiUer  were 
husband  and  wife,  and  had  two  chUdren. 
Vernon  and  EtheL  In  February,  1906,  Nettle 
J.  Miller  procured  a  judgment  for  alimony 
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against  bear  hnaband.  In  Marcb,  1908,  an  ez- 
ecQtion  was  Issued,  and  George  W.  Mlller'a 
intmst  In  tbe  land  described  In  his  faOier's 
deed  to  him  was  sold.  Nettle  J.  Hlller  be- 
came the  purchaser,  and  a  sherUTs  deed  was 
issned  to  her.  The  action  was  instltnted  by 
Lewii  D.  MUler  against  Qeorge  W.  Miller 
and  Nettle  J.  HUler  to  canod.  the  unaccepted 
deed  and  the  sheriff's  deed,  and  to  quiet  his 
tiae.  On  the  application  of  Kettle  J.  Miller 
the  diildren  were  made  parties  to  the  atilt. 
Judgment  was  roidered  in  favor  of  the  plaln- 
tur,  and  the  defendants  apjnaL 

The  district  court  held  that  the  remainders 
to  Nettie  J.  Miller  and  to  the  heirs  of  the 
body  of  George  W.  Miller  were  rold.  No  es- 
tate of  way  kind  vested  la  George  W.  Miller, 
because  he  repudiated  the  effort  of  his  father 
to  coAvey  to  Mm.  The  pnrpoae  of  the  gran- 
tor was  to  create  freehold  estates  In  re- 
mainder to  commence  at  a  future  time.  Un- 
der the  common  law  this  could  not  be  done 
without  the  grant  of  a  precedent  particular 
estate  to  support  them,  and  under  the  com- 
mon law,  whenever  the  particular  estate  la 
void  at  its  inception,  or  for  any  reason  does 
not  come  into  being,  remainders  limited  upon 
it  are  defeated. 

[1]  This  court  is  of  the  oi^loa  that  the 
common-law  rules  referred  to  have  been 
abrogated  by  statute. 

The  territorial  Legislature  of  1856  passed 
an  act  relating  to  conveyances,  which  dealt 
with  the  subject  of  the  creation  of  future  es- 
tates aa  follows:  "When  an  estate  hath 
been,  or  shall  be,  by  any  conveyance,  limited 
In  remainder  to  the  son  or  daughter,  or  to 
the  use  of  the  son  or  daughter  of  any  person 
to  be  begotten,  such  son  or  danghter,  born 
after  the  decease  of  his  or  her  father,  shall 
take  the  estate,  in  the  same  manner  aa  if  he 
or  she  had  been  bom  in  the  lifetime  of  the 
father,  although  no  estate  shall  have  been 
conveyed  to  support  the  contingent  remaind- 
er after  his  death.  And,  hereafter,  an  estate 
of  freehold,  or  of  inheritance,  may  be  made 
to  commence  In  future  by  deed.  In  like  man- 
ner as  by  wilL"  Statutes  of  Kansas  Terri- 
tory 1855,  c.  26,  i  9. 

In  1859  tbe  act  of  185S  regulating  convey- 
ances was  revised,  and  section  9  was  con- 
densed and  restated  as  follows:  "Estates 
may  be  created,  to  commence  at  a  future 
day."  Kansas  Statutes  1859,  c.  30,  |  6.  This 
act  remained  in  force  until  repealed  in  1868, 
when  another  revision  occurred.  In  this  re- 
vision section  6  of  tbe  act  of  1859  was  omit- 
ted, and  the  subject  was  covered  by  a  decla- 
ration as  general  as  it  was  possible  to  make. 

[?]  "Conveyances  of  land,  or  of  any  other 
estate  or  Interest  therein,  may  be  made  by 
deed,  executed  by  any  person  having  author- 
ity to  convey  the  same,  or  by  his  agent  or 
attorney,  and  may  be  acknowledged  and  re- 
corded as  herein  directed,  without  any  other 
act  or  ceremony  whatever."  Gen.  Stat  1868, 
c.  22,  f  3. 

The  words  "oonveyancea  of  land"  mean,  of 


course,  the  land  Itself  in  fee  simple  absolnte. 
The  words  "any  othn  estate  or  interest 
therein**  Indude  estates  of  fre^old  and  le» 
than  freehold,  of  Inheritance  and  not  of  In- 
heritance, absolute  and  limited,  present  and 
futnre.  vested  and  contingent,  and  any  oth» 
kind  a  grantor  may  choose  to  invent  am^- 
ent,  of  course,  with  public  policy. 

The  doctrine  of  the  particular  estate  arcwe 
from  the  necessity  under  the  feudal  system 
of  always  having  a  tenant  to  fulfill  feudal 
duties^  defend  the  estate  and  r^resent  it  so 
that  other  <dainiants  mi^t  "^ainta^w  their 
rights.  The  only  way  to  pass  a  freeboU  es- 
tate ms  by  livery  of  s^sln  which  operated 
Immediate  or  not  at  all,  and.  If  the  freehold 
became  vacant,  the  lord  had  an  immediate 
light  of  entry,  and  all  limitations  of  the  ten- 
ancy came  to  an  end.  The  result  was  that, 
in  order  to  create  a  freehold  estate,  the  en- 
joyment of  which  was  to  be  pos^ned  to  a 
future  time.  It  was  necessary  to  support  it 
by  a  precedent  particular  estate  taken  out  oi 
the  inheritance,  and  to  make  livery  of  sel^ 
to  the  particular  tenant,  which  by  fiction  in- 
ured to  the  remainderman  or  remaindermen. 
A  much  more  liberal  and  equitable  doctrine 
applied  to  the  transmission  of  estates  by  will. 

[8]  "An  executory  devise  of  lands  Is  sudi 
a  disposition  of  them  by  will  that  thereby  no 
estate  vests  at  the  death  of  the  devisor,  bat 
only  on  some  future  contingency.  It  differs 
from  a  remainder  In  three  very  material 
points:  (1)  That  It  needs  not  any  particalar 
ratate  to  support  It;  (2)  that  by  It  a  fee- 
simple  or  other  less  estate  may  be  limited 
after  a  fee-simple ;  <3)  that  by  this  means  a 
remainder  may  be  limited  of  a  chattel  in- 
terest, after  a  particular  estate  for  life  creat- 
ed In  the  same."   2  BL  Com.  p.  172. 

The  L^slature  of  1856  placed  convey- 
ances by  deed  on  the  same  footing  as  wills  so 
fiir  as  the  creation  of  future  estates  was  con- 
cerned ;  but,  following  the  lead  of  the  Lepls- 
latnres  of  some  of  the  older  states,  the  Kan- 
sas L^islatore  of  1868  undertook  not  only 
to  permit  the  granting  of  future  estates  bat 
to  abolish  other  common-law  restrictions  on 
alienation  not  suited  to  allodial  t^iures  and 
modem  conveyancing,  and  to  make  transfers 
of  Interests  in  land  as  free  as  posslbla  The 
oondndlng  portion  of  section  3  of  the  act'  of 
186S,  quoted  above,  expressly  abolishes  tbe 
common-law  ceremony  of  livery  of  seisin 
which  stood  aa  an  Insuperable  bar  to  the 
creation  of  freeholds  to  begin  in  futuro  un- 
less supported  by  a  particular  estate  Tbe 
language  was  adapted  from  statutes  of  other 
states  which  usually  provided  that  deeds 
duly  acknowledged  and  recorded  should  be 
valid  and  pass  estates  in  land  "without  liv- 
ery of  seisin,  attornment,  or  other  ceremony 
whatever." 

It  follows  that  the  remainders  to  Nettie 
J.  Miller  and  to  the  h^rs  of  the  body  of 
George  W.  Miller  do  not  require  the  support 
of  the  life  estate  to  Geoise  W.  WUes  la  «^ 
dor  to  be  valid. 
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[21  The  defendants  dalm  flw  lemalnders 
were  aooderated  1^  the  refnsal  of  Gemge  W. 
Miller  to  take,  and  consequently  that  th^ 
OCCOP7  the  same  Bttnattcm  as  If  he  wwe  dead. 
If  a  testator  devise  an  estate  for  Ufe  to  his 
widow,  with  remainder  over  in  fe^  and  tbe> 
widow  elect  to  take  under  the  law  and  not 
under  the  will,  the  remainder  is  ordinarily 
accelented  to  take  effect  as  if  the  widow 
had  died.  The  rale  Is  equitable  in  charac- 
ter, and  proceeds  upon  the  assnmpUon  that 
tbe  gift  over  of  the  fee  was  the  i»lnclpal 
thing  in  the  testator's  mind,  that  the  life  es- 
tate was  a  mere  charge  on  that  gift,  and 
that  he  desired  the  gift  in  fee  to  take  effect 
wlienever  the  life  estate  for  any  cause  was 
out  of  the  way.  The  rale  applies  to  other 
situations,  but  never  when  the  result  would 
be  contrary  to  the  testator's  Intention.  16 
Cyc.  661;  24  A.  &  E.  BncycU  of  U  (2d  Bd.) 
418 ;  18  U  &  A.  (N.  &)  272,  note. 

[4]  The  defendants  Vernon  Miller  and 
Ethel  Miller,  children  of  George  W.  Miller, 
are  not  mentioned  in  the  deed.  The  remain- 
der in  fee  is  given  to  the  heirs  of  the  body 
of  George  W.  Miller,  dubious  and  uncertain 
persons  not  now  known,  and  who  cannot  be 
ascertained  eicept  on  the  contingency  of 
George  W.  Miller's  death.  He  has  no  heirs 
at  all  while  he  is  Urlng.  We  have,  then,  a 
deed  under  which  Oeo^  W.  Miller  takes 
nothing,  and  his  two  children  now  in  being 
take  nothing,  unless  they  outlive  their  father. 
Nettle  J.  Miller's  estate  is  almply  a  chai^ 
on  the  pos^ned  fee,  which  she  Is  not  to  en- 
joy unless  she  survive  her  husband,  and  then 
only  during  widowhood.  Manifestly  the 
grantor  was  not  making  a  deed  of  no  imme- 
diate t>enefit  to  any  one  but  her,  and  which 
would  pat  her  in  present  possession  to  con- 
tinue for  her  life,  should  she  not  remarzy, 
although  h&e  husband  is  still  living.  It, 
therefore,  the  rule  relating  to  wills  wen  to 
be  appUed,  the  remainders  could  not  be  ac- 
cderated.  That  ml^  however,  will  rar^ 
goveni  grants  by  deed.  A  deed  sounds  in 
contract  It  takes  effect  on  deUvery,  and  not 
after  the  grantor's  death,  and,  in  the  absoice 
of  the  equivalent  ot  altemattve  prorlsions, 
the  praBnmptton  Is  that  each  grantee  Is  giv- 
en what  the  gzantor  Intend  he  should  ze- 
celve.  If  any  one  refuse  to  take,  hla  share 
remains  a  portion  of  the  pnntor's  estate,  to 
.be  dlvosed  of  by  will  or  deed  aa  he  may 
deHre,  or  to  descend  to  his  heirs,  and  not 
to  be  absorbed  by  other  grantees  whose  por- 
tions are  defined  by  the  instnunent 

[S]  TbB  only  remaining  queatUm  is  wheth- 
er  or  not  the  provision  for  George  W.  Miller 
is  so  complicated  with  the  other  gifts  q»eci- 
fled  in  the  deed  that  the  failure  of  one  de> 
stroys  them  alL  This  question  Is  one  of  In- 
terpretation, to  be  resolved  by  a  conaidera- 
don  of  the  language  at  the  Instrument  In 
case  of  doubt  the  Interpretation  may  be 
aided  by  evidence  of  the  situation  and  cii> 


cumstances  of  the  grantor  and  his  rdatton  to 
the  grantees  at  the  time  the  Instrument 
would  take  effect  if  valid. 

The  adierae  of  the  instmment  In  question 
is  perfectly  simple,  and  the  fsUure  of  one 
portion  to  become  operative  does  not  involve 
any  of  the  others.  If  the  eztrlnric  vrldaaee 
were  to  be  resorted  to,  it  would  confirm  the 
deed.  (Lewis  D.  MiUer  and  hie  first  wife 
made  a  dtstributlon  of  his  property  among 
their  cihlldren.  The  deeds  were  not  deliver- 
ed In  the  lifetime  of  the  first  wife,  and  to 
make  them  effective  against  the  second  wife 
th^  were  placed  on  record  the  day  before 
her  marriage  to  Lewis  D.  BfiUIer.  At  that 
time  all  the  children  were  in  possesion  of 
the  lands  intoided  for  them  ezc^  one- 
George  W.  Ifiller  had  occui^ed  the  land  in 
controversy  for  three  or  four  years  under  an 
arrangement  with  his  father  that  he  should 
pay  the  taxes  and  have  all  the  crops  he 
could  raise.  He  was  given  a  life  estate  be- 
cause of  his  dissolute  habits  and  to  pxevent 
tilm  from  squandering  the  property. 

[I,  •]  Lewis  D.  Miller  was  permitted  to 
testify  that  he  did  not  intend  anybody  else 
should  have  the  land  If  George  W.  Miller  did 
not  accept  the  deed.  The  recording  of  the 
deed  made  it  effective  as  to  all  grantees  beue- 
flted  by  it  who  did  not  dissent.  Wuester 
FoIlD,  60  Kan.  834,  66  Pac.  490.  The  Inten- 
tion of  the  grantor  must  be  derived,  as  In 
other  cases,  from  the  language  of  the  Instra- 
ment  itself,  which  cannot  be  impeached  ex- 
cept on  the  equitable  grounds  of  accident, 
mistake,  fraud,  and  the  like,  none  of  which 
appears.  See  Pentlco  v.  Hays.  75  Kan.  76, 
88  Pac.  738.  9  Lk  R.  A.  (ff.  S.)  224. 

The  result  is  that  the  estate  to  Nettle  J. 
Miller  for  Ufe  or  during  widowhood  and  the 
remainder  in  fee  to  the  heirs  of  the  body  of 
George  W.  MSUer  should  be  confirmed;  but 
the  title  of  Lewis  J>.  Miller  should  be  quieted 
against  George  W.  Miller  and  against  the 
sheriff's  deed  to  Nettie  J.  Miller. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  enter  Judgment  as  Indicated.  All 
the  Justices  concurring. 


PEOPLB  ▼.  BRADL1C7.    (Or.  4Sa) 

(District  Oonrt  of  Appeal,  First  District  Oil- 
If omla.   Oct  iS,  1913.) 

1.  HoviciDB  (I  26S*)— Tbxal  — BVIDEITCa  — 
BUmCIBITCT. 

In  a  proseendon  for  homidde^  evldoice 
k«M  sufficient  to  support  tha  conviction. 

[Bd.  Note^For  other  cases,  see  Homicide, 
Cent  Dig.  H  S2a^;  Dec.  Dig.  |  253.*] 

2.  HOHioiDB  (U  CO,  111*)  —  DaraNSES  —  Un- 
uwruii  Arse  ST. 

Wher«  accaeed  was  arrested  b;  a  police 
officer  in  plain  clothes  who  did  not  disclose 
hifl  antborit;,  that  fact  will  not  justify  accused 
in  killing  the  officer  or  reduce  the  crime  from 
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murder  to  manslaughter,  where  no  force  or 
show  of  force  wks  resorted  to  by  the  policeman. 

[Ed.  Note^For  other  caaeB,  see  Homicide, 
Cent.  Dif.  H  79^  1^  14^;  Dee.  Dir  H  06. 

8.  Cbihinal  li^w  ({  606*)— Trzai<— HoTXons 

TO  Stbiki. 

Accnsed  cannot  predicate  error  on  the  re- 
fosal  oi  the  court  to  strike  out  alle^ced  iucom- 
petent  evidence  admitted  without  objection  and 
under  the  stipnlation  of  accused's  connsel  as 
to  the  mode  of  admission. 

[Ed.  Note.— For  other  cases,  ses  CMminal 
Law,  Gent  Die.  H  1639-1644;  I>ee.  Dig.  { 
686.*] 

4.  GBnciNAL  Law  (|  406*>— BviraircaB— Ad- 

HISSI0N8. 

In  a  prosecution  for  morder,  where  an 
eyewitness  to  the  billiag,  who  stated  in  the 
presence  of  accused  that  he  saw  him  fire  two 
shots  into  the  body  of  deceased,  and  accused 
did  not  deny  the  accueatlon,  but  asked  the  eye- 
i^tness  whether  he  could  say  how  far  back 
In  the  alley  he  was  when  he  snot  deceased,  was 
not  called,  evidence  of  the  statements  ol  the 
witness  of  the  killing,  and  accused's  reply 
thereto,  is  admissible  as  an  admission;  the 
question  whether  accused  did  or  did  not  un- 
equlvoeally  admit  his  gnilt  going  to  the  weight 
and  not  to  the  competency  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  785,  894-917,  920-927; 
Dec.  Dig.  I  406.»] 

Appeal  Crom  Superior  Court,  Alameda 
Oonnty ;  JOhn  BUsworth,  Judge. 

Bobert  Bradley  was  couTlcted  of  murder 
in  the  first  d^ree,  and  from  the  judgment 
and  an  6rder  denying  a  new  trial,  be  appeala 
Afflnned. 

T.  L.  Chrlstlanson  and  William  H.  H.  Gen- 
try, both  of  Oakland,  for  appellant  U.  S. 
Webb.  Att7.  Gen.,  for  the  People. 

LENNON,  P.  J.  The  defendant  in  this 
case  was  charged  with  the  crime  of  murder. 
Upon  his  trial  he  was  convicted  of  murder 
In  the  first  degree,  and  suteeqnently  sen- 
tenced to  life  imprisonment  In  the  state 
prison.  He  has  appealed  from  the  Judgment 
and  from  an  order  denying  him  a  new  trlaL 

The  defendant  did  not  take  the  witness 
stand  in  his  own  behalf,  and  the  case  was 
submitted  to  tbe  jury  npcm  his  plea  of  not 
guilty  and  the  eridenoe  adduced  by  the  peo- 
ple. 

[1, 2]  The  facts  of  the  case  upon  which  the 
people  secured  a  conviction  are  briefly  as  fol- 
lows: On  the  day  of  the  homicide  the  de- 
fendant, in  company  with  a  companion,  en- 
countered the  deceased,  a  special  policeman, 
at  the  comer  of  East  Twelfth  street  and 
Thirteenth  avenue  In  the  dty  of  Oakland. 
The  decease  who  waa  in  plain  clothes  and 
without  any  Insignia  of  his  otBc^  halted  the 
defendant  and  his  companion  with  the  com- 
mand, "Come  here."  The  minor  drcum- 
stances  attending  the  meeting  of  the  de- 
fendant and  the  deceased,  as  detailed  by  the 
companion  of  tbe  defendant,  need  not  be  nar- 
rated. It  will  Buffloa  to  say  that  apparently 
they  aroused  the  suspldona  of  the  deceased 


as  to  the  chaxaetw  of  the  defendant,  and  that 
a  partial  search  of  the  defendant  by  die  de- 
ceased resulted  in  the  discovery  of  an  ordl- 
nary  head  cap  in  the  pocket  of  the  defeodaDt 
The  defendant's  possession  of  this  caft  his 
■explanation  of  how  be  tMcame  possessed  of  it 
and  his  conduct  generally  evidently  confirm- 
ed the  suspicion  ^^ting  in  the  mind  of  the 
deceased  which  undoubtedly  had  impelled 
him  to  hail  and  halt  the  defendant  in  the 
first  instance.  Finally  the  deceased  said  to 
the  defendant,  "You  are  under. arrest,"  or, 
"•Gome  with  me  to  the  lockup."  The  defend- 
ant at  first  snbmitt^  to  arrest  and  proceeded 
quietly  with  the  deceased  for  a  diort  dis- 
tance until  they  came  to  an  alley,  whereupon 
the  d^endant  suddenly  turned  into  the  alley 
and  Immediately  cried  out  to  the  deceased, 
"Come  on  and  have  it  out"  Without  more 
ado,  tlie  defmdant  fired  two  sliots  from  a  re- 
volver at  the  deceased,  both  of  wU  eh  stmck 
the  deceased  and  killed  him  Instantly.  The 
search  of  the  defokdant  was  accomplished  by 
the  deceased  without  rraorttng  to  any  more 
force  than  was  necessary  to  unbutton  tbe 
coat  of  the  defendant;  and  the  evidence  be- 
fore us  does  not  disclose  that  the  deceased 
at  any  time  before,  during,  or  after  the  ar- 
rest resorted  to  even  a  display  of  his  dab  or 
pistol  for  the  purpose  of  enfordng  his  anthor- 
ity  or  preventing  the  escape  of  the  defend- 
ant The  defendant  fled  from  the  scene  of 
the  crime  and  was  not  appr^ended  until  sev- 
eral months  later.  At  the  time  of  his  arrest 
the  defendant  endeavored  surreptitiously  to 
rid  himself  of  a  loaded  revolver,  which  was 
BubsequenUy  shown  to  be  the  weapon  with 
which  he  killed  the  deceased. 

We  are  satisfied  that  the  evidence  is  amply 
sufficient  to  support  the  verdict  of  the  Jai? 
finding  the  defendant  guilty  of  a  willful  and 
malicious  murder.  Not  even  the  semblance 
of  a  legal  excuse  is  shown  for  the  killing  of 
the  deceased.  It  may  be  conceded  that  the 
evidence  does  not  show  that  the  arrest  of  the 
defendant  was  authorised,  and  that  therefore 
it  was  a  trespass  against  the  person  of  the 
defendant,  which  might  have  been  rightfully 
resisted  with  the  same  degree  of  force  em- 
ployed In  making  the  arrest  Tbe  evidence^ 
however,  affirmatively  thowa  that  no  force 
or  show  of  force  was  resorted  to  by  the  de- 
ceased at  any  time.  The  mere  fact  that  the 
deceased  failed  to  reveal  his  Identity  as  a 
peace  officer,  and  the  further  fact  that  tbe 
arrest  was  apparently  unauthorized  and  not 
made  in  strict  accord  with  the  forms  required 
by  law,  may  have  Justified  the  defendant  hi 
breaking  the  arrest;  but  such  facts  alone 
were  wholly  Inadequate  elOier  to  Justify 
the  UlUng  of  the  deceased  or  to  reduce  sncfa 
kHUne  firom  murder  to  manslaughter.  People 
V.  Pool,  27  CaL  678;  Ready  v.  People,  32 
Colo.  67.  74  Pac.  893,  66  L.  B.  A.  868. 

[S]  It  is  insisted  that  tbe  trial  court  erred 
to  the  prejudice  of  the  defendant  In  permit- 
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ting  one  Milton  Schwarbs,  a  stenograpUc  re- 
porter, to  read  as  a  witness  for  the  people 
a  transcription  of  Us^  sbortband  notes  of  a 
statement  made  to  the  district  attorney  In  the 
presence  of  the  defendant  by  one  John  H. 
Rector,  who  was  an  eyewitness  to  the  killing 
of  the  deceased,  bnt  who  was  not  called  aa  a 
witness  at  the  trial.  Immediately  after  the 
witness  Schwartz  was  sworn,  the  district  at- 
torney announced  that  it  was  his  purpose  to 
show  by  this  witness  that  the  defendant,  In 
response  to  the  statement  of  Bector,  had  ad- 
mitted killing  the  deceased.  No  objection  was 
Interposed  at  any  time  to  the  testimony  of 
the  witness  S<^wartE  or  to  the  reading  by 
him  of  the  transcription  of  his  shorthand 
notes  of  what  was  said  and  done  by  Rector 
and  the  defendant  at  the  InterTlew  of  Rector 
In  the  office  of  the  district  attorney.  In  fact, 
counsel  for  the  defendant  was  the  first  to 
suggest  and  stipulate  that  the  witness 
Scbwartz  might  read  from  his  transcription 
In  lieu  of  testifying  from  his  notes  of  that  in- 
terview. The  sum  and  substance  Of 
Schwartz's  testimony  was  that  Rector  had 
stated  In  the  presence  of  the  def^dant  ttiat 
he  (Rector)  bad  eeea  the  defendant  fire  two 
shots  from  a  revolTer  Into  the  t>ody  of  the 
deceased;  that  the  defendant  did  not  deny 
the  accusation  that  he  had  fired  the  shots 
which  kUled  the  deceased,  but  did  request 
and  was  granted  permission  to  question  Rec- 
tor, and  thereupon  asked,  among  other  ques- 
tions,  the  following:  "Can  you  say  how  far 
badk  in  ttie  all^  I  was  when  I  shot  him?" 
When  the  witness  Sdiwartz  had  concluded 
the  reading  of  his  shorthand  notes,  counsel 
for  the  defendant  moved  the  trial  court  to 
strike  out  all  that  was  narrated  by  the  wit- 
ness, npoa  tbB  ground  In  effect  tbat  the  tes- 
tinumy  of  Qie  witness,  in  so  far  bm  It  purport- 
ed to  narrate  tiie  statements  of  Rector,  was 
hearsay,  and  that  the  question  put  by  the 
defendant  to  Rector  could  not  be  construed  aa 
aa  admission  of  guilt  The  motion  to  strike 
out  was  denied;  and,  when  stating  its  rea- 
sons tar  the  mUng,  the  trial  court  praeUcany 
<^^ed  the  Jiiry  that  the  statement  of  Rector 
as  detailed  by  the  witness  BChwarts  was  ad- 
missible only  for  the  purpose  of  showing  "the 
conduct  of  the  defendant  upon  those  state- 
moits  being  made  in  hla  presence  *  •  • 
to  diow  the  conduct  of  the  defendant  with 
reference  to  the  statements  •  •  •  and 
what  he  had  to  say.** 

The  motion  to  strike  out  was  properly  de- 
nied. A  motion  to  strike  out  evidence  mast 
be  based  upon  an  objection  previously  stated. 
People  T.  Long,  43  Cal.  444.  This,  of  course, 
assumes  that  an  opportunity  to  object  pre- 
sented itself,  as  it  did  in  the  present  case. 
The  record  before  us  shows  that  counsel  for 
the  d^endant  not  only  failed  in  the  presence 
of  ample  oinK>rtunlty  to  object  to  the  testi- 
mony now  complained  of,  but  expressly  stipu- 
lated that  it  ndftht  be  received  for  the  pur- 


pose for  which  It  was  (^ered.  BV>r  these  rea- 
sons  alone  the  defendant  will  not  now  be 
heard  to  complain  of  the  mliDg  dmylng  the 

motion  to  strike  out. 

[4]  But  apart  from  these  considerations, 
the  statement  of  Rector,  even  though  it  was 
In  part  hearsay,  was  admissible  under  the  ex- 
ception to  the  general  rule  which  permits  in 
evidence  accusatory  statements  made  in  the 
presence  and  hearing  of  the  defendant  by  a 
person  not  called  as  a  witness,  for  the  single 
purpose  of  showing  that  the  defendant's  con- 
duct In  response  to  the  accusation  was  not 
that  of  an  Innocent  man,  or  that  his  state- 
ments In  reply  implicated  Mm  in  the  com- 
mission of  the  crime  charged  against  him. 
People  V.  Teshara,  134  Cal.  542,  66  Pac  798; 
People  V.  PhUbon,  138  Cal.  630,  71  Pac.  6B0; 
People  V.  Weber,  149  OaL  826,  86  Pac.  671. 

Counsd  for  the  defendant  contends  that 
the  question  put  to  Rector  by  the  defendant 
was  not  an  unequivocal  admission  of  guilt 
and  was  susceptible  of  a  different  construc- 
tion. This  is  but  an  argument  against  the 
weight  of  the  evidence  rather  titan  its  ad- 
missibility; and  it  was  for  the  jury  to  de- 
teruiine  whether  or  not,  under  all  of  the  dr- 
cnmstances,  the  language  of  the  question  in- 
volved an  admission  of  guilt 

We  have  examined  the  other  points  made 
in  support  of  the  appeal.  They  are  not  well 
taken,  and  are  not  of  suffldait  merit  to  war- 
rant a  discussion  of  them. 

The  judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  B:BRRI6AN,  X;  RICH- 
ARDS, 3. 


PEOPLE  V.  STIRGIOS.    (Cr.  460.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Oct  16,  191SJ 

1.  CanaNAi.  Law  (|  824*)— ntXAL— iHsnuo- 

TIONS. 

In  a  criminal  prosecution,  if  accused  de- 
sires a  charge  upon  any  particular  portion  of 
the  case,  he  should  reqaest  it  and,  where  he 
does  not  he  cannot  object  that  the  charge  does 
not  cover  the  particular  point  for  which  specific 
Instruction  was  desired. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1996-20M;  Dw.  Dig.  { 
824.*] 

2.  WlTNBSaXS  (8  360*)  —  CBBOiniUTT  —  CoR- 
VICTION— lUlMVAPlCT. 

In  a  criminal  prosecution,  where  one  of 
accused's  witnesses  admitted  that  be  was  con- 
victed of  felony  upon  his  plea  of  guilty,  and 
neither  the  merits  of  the  conviction  nor  the  rea- 
sons which  induced  the  plea  of  guilty  were  rele- 
vaot  to  the  present  prosecution,  evidence  there- 
of was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  S|  1140-1149;  Dec.  Dig.  8  350.*] 

Appeal  from  Superior  Court,  Alameda 
County;  William  H.  Donohue,  Judge. 

William  Stlrgios  was  convicted  of  bur- 
glary, and,  from  the  Judgment  and  an  wder 
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denjlng  bla  motion  tor  new  trial,  be  appeals. 
Affinned. 

T.  It.  GbilstianBon.  of  Oakland,  tor  appd- 
lant  n.  a  Webb,  Atty.  Oen.,  for  the  Peo- 
ple. 

LENNON,  P.  J.  This  18  an  appeal  trom 
a  Judgment  at  final  conviction  and  from  an 
order  drayliig  a  new  trial  In  a  case  wbtfeln 
tiie  defendant  was  MSiTicted  of  the  crioae  of 
bnri^ry  In  the  flnt  degree. 

The  evidence  upon  the  whole  case  not  only 
warranted  hot  compelled  the  conTlctlon  of 
the  defendant 

The  record  does  not  sni^wrt  connsel  for 
the  defmdant  In  the  claim  that  certain  In- 
criminatory statements  and  admlssionB  of 
the  defendant  were  shown  to  he  Induced  by 
duress  and  promise  of  rewaM.  Upon  this 
phase  of  the  case  the  most  that  can  he  said 
for  the  defiotdant  Is  that  the  record  shows  a 
decided  conflict  In  the  eTldeac& 

[1]  The  law  of  the  case  generally  was  ful- 
ly, fairly,  and  correctly  covered  by  tiie  trial 
court  in  its  diarge  to  the  jmar.  If  counsel 
for  the  defendant  deemed  it  essential  that 
the  Jury  should  be  spedfically  Instmcted  up- 
on any  particular  phase  of  the  case^  it  was 
his  privilege  and  duty  to  request  suCh  an  in- 
struction. In  the  absmce  of  such  a  request, 
the  charge  to  the  Jnry  is  not  open  to  attadc 
on  the  ground  tbat  it  Called  to  wedflcaUy 
cover  a  particular  point  in  the  case  which 
counsel  for  the  defendant  deemed  pertinent 
and  material  to  the  question  of  defendanfs 
guilt  or  Innocence. 

[2]  A  wltnees  for  the  defeadant  sdmlttwd 
on  cross-examination  tiiat  he  had  been  con- 
victed of  a  felony  i^eading  guiltr  thereto. 
Mother  the  merits  nor  donertts  of  the  con- 
fessed conviction,  nor  the  reasons  which  in- 
duced the  ^ea  of  guilty  upon  whidi  such 
conviction  was  founded,  were  relevant  to  the 
Issues  upon  whit^  the  defendant  in  tiie 
present  case  was  b^ng  tried,  and  therefore 
the  lower  court  ruled  correctiy  whoi  it  sub* 
tained  an  objection  to  a  question  by  cotmsel 
for  the  defendant  which  called  for  the  rea- 
sons which  induced  the  witness  to  plead 
guilty. 

The  remiaining  points  made  in  support  of 
the  a]M»eal  have  beat  considered  by  us. 
They  are  absolutely  without  merit,  and 
wholly  undeserving  evoi  of  mention. 

The  Judgment  and  order  appealed  from  are 
affirmed. 


We  concur: 
ARDS.  J. 


EERBIOAN,   J.;  RIOH- 


GILLIGAN  V.  DENVER  &  R.  G.  R.  CO. 
(Supreme  Ckiart  of  Utah.    Nov.  24,  1913.) 
1.  RAIUtOADS  (I  273%*}— IHJUBIBS  TO  PEK- 

sons  ON  OB  mAB  Tbaoks— Cabs  Rbquibbd. 
While  a  railroad  company  Ib  not  boxmi  to 
exercise  ordinary  care  to  prevent  Injary  to  a 


bare  Uoemee,  yet  where  a  boOdhig,  wltt  the  ac- 
quiescence of  the  company,  had  been  erected  up- 
on iti  right  of  way,  and  osed  continaoady  tm 
more  than  40  years,  the  relationship  existing 
was  more  than  iMue  Ucsensor  and  Uocnsee,  and 
the  railroad  compsny  was  boond  to  use  ontinai^ 
care  to  prevent  injuring  the  oecopant  and  ku 
property.  1 

[Bd.  Note.— For  other  esses.  See  Railroads, 
Dec  Dig.  I  278%.*] 

2.  Nbolxobrox  (1 1*)— Natdbe  Ann  BzzMxirts 

or  MxoueKNCB. 

Where  the  law  imposes  the  duty  ot  ordi- 
nary care,  there  is  no  distinction  between  Di- 
ligence arising  from  negative  acta  of  omiasitm 
and  positive  acta  of  commission. 

[Ed.  Note.— For  ether  cases,  see  NetUfCBee; 
Gent.  Dig.  }  1;  Dee.  Dig.  |  I.*] 

8.  RAiLBOAns  (I  278H*>— iHjmiB  to  Pkb- 

SOnS  ON  OB  NBAS  TRACKS. 

Where  a  railroad  company  permitted  a 
house  to  be  erected  upon  its  right  of  way,  the 
dnt;  imposed  upon  It  to  oerdse  ordinary  care 
to  prevent  injury  to  the  occupant  is  not  limited 
to  an  injury  occurring  on  its  track.  ■ 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Dec  Dig.  i  273%.*1 

4.  Raiuoadb  Jt  282*)— iNnjBiEs  to  Pxaao^a 

ON  OB  NKAB  TRACKS— AdUSSIBIUTT  OF  Ev- 

idbucb. 

In  an  action  against  a  railroad  company 
for  an  injury  to  an  occupant  of  a  house  located 
on  its  right  of  way,  evidence  as  to  the  use  and 
occupation  of  the  right  of  way  by  other  penom 
near  the  hoose  in  question  was  properly  admit- 
ted to  show  the  character  and  extent  of  the  use 
and  the  relationship  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  910-023;  Dec  Dig.  ft  282.*] 

Appeal  from  District  Gour^  Salt  I«ke 
County;  O.  W.  Morse,  Judg& 

Action  by  Patrlclc  J.  GUllgan  against  the 
Denver  &.  Rio  Grande  Railroad  Conqpany- 
Judgment  for  plaintlfl,  and  defendant  ap- 
peals. Affirmed. 

Van  Cott;  AlUaon  ft  Rlter,  of  Salt  Lake 
OU7,  for  appellant.  Wlliard  Hanson,  of  Salt 
Lake  City,  for  respondent. 

FRIGE.  J.  This  was  an  action  to  recover 
damages  for  personal  injuries  and  loss  of 
and  damages  to  personal  property  which  re- 
spondent suffered  and  sustained  through  the 
alleged  negligence  of  appellant  The  acci- 
dent causing  the  Injury  occurred  on  the  15th 
day  of  February,  1912,  at  Bingham  Canyon, 
Salt  Lake  county.  The  Injury  and  damages 
aforesaid  were  caused  by  a  train  composed 
of  an  engine  and  three  cars  loaded  with  ore. 
The  engine  and  cars  were  derailed,  or  left 
the  track,  rather.  In  descending  a  eteep  grade 
after  the  trainmen  in  charge  had  lost  con- 
trol of  the  same.  It  was  in  substance  al- 
leged In  the  complaint  tbat  the  trainmen  fn 
charge  of  said  train  lost  control  thereof  for 
the  reasons:  (1)  Tbat  appellant  had  pegU- 
gently  failed  to  equip  the  engine  and  cars 
aforesaid  with  proper  and  sufficient  braking 


t  Young  T.  Clark.  IS  Utah,  41  M  Pac  til:  Tackle 
T.  San  Pedro,  L..  A.  ft  B.  L.  Rr.  Od..  S2  Utah,  2TS. 
90  Pac.  402,  10  L.  R.  A.  (N.  S.)  W.  Falincr  t.  Bait- 
road,  34  UUta,  4S6,  M  Pac  689,  11  Ann.  Ou-  SB. 
dlstlngotohed. 
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appliances;  (2)  becaoae  tlie  rails  were  so 
worn  Oiat  ttao  biaUns  appllanoes  on  said  en- 
sine  and  cars  were  nseless,  causing  the 
wheels  of  said  cars  to  skid  on  the  rails  and 
to  leave  the  track;  and  (3>  because  the 
train  was  negligently  managed  And  operated 
at  a  great  and  dangeroos  rate  of  speed  while 
descending  a  steep  grad^  and  that  for  all  of 
said  reasons  the  engine  and  cars  the 
track  and  caused  the  Injury  and  damages 
complained  of. 

Tbe  undisputed  facts,  In  substance,  are: 
Tbat  on  the  IGth  day  of  February,  1912,  the 
respondent,  as  tenant,  was  occupying  a  por- 
tion of  a  certain  buildliv  la  Bingham  Can- 
yon, using  the  same  for  a  tailoring  eetabll^- 
ment,  which  business  or  occupation  respond- 
ent followed;  that  early  on  the  morning  of 
tlie  day  aforesaid  the  train  referred  to  above, 
composed  of  what  is  called  a  Shay  engine 
and  three  cars  loaded  with  sulphide  ore, 
was  descending  a  steep  grade  on  what  is 
called  tbe  "Copper  Belt"  railroad,  which  is 
located  along  the  side  of  the  mountain  and 
passed  the  rear  end  of  the  building  occupied 
by   respondent;   that  before  reaching  the 
point  where  said  building  was  located  the 
trainmen  lost  control  of  said  train,  and  when 
the  train  had  run  down  the  track  at  a  very 
high  rate  of  speed  to  about  where  said  build- 
ing was  located  the  three  cars  left  the  track 
on  the  side  nearest  the  mountain,  while  the 
engine  cut  loose  firom  tbe  cars,  left  the  tracJc, 
and  rolled  down  the  hill,  striking  the  wall 
of  the  building  adjoining  the  one  occupied  by 
respondent,  while  the  tender  and  trucks 
passed  Into  and  through  tbe  building  occu- 
pied      blm  in  which  he  and  others  were 
asleep  at  the  time;   that  the  tender  and 
trucks  aforesaid,  In  passing  through  the 
building,  seriously  Injured  the  respondent 
and  destroyed  a  la:^  amount  of  tailoring 
goods  which  he  had  in  stock ;  that  the  build- 
ing in  question  was  located  entirely  within 
a  tine  drawn  100  feet  parallel  to  the  line  of 
said  railroad  track  which  was  owned  and 
operated  at  the  time  of  the  accident,  and  for 
a  long  time  prior  thereto,  by  the  appellant  as 
the  successor  of  the  original  owner,  which 
was  known  as  the  Bingham  Canyon  A  Camp 
Floyd  Railroad  Company,  organized  In  Sep- 
tember, 1872;  that  appellant  claimed  said 
100-foot  strip  on  which  said  building  was 
standing  as  being,  a  portion  of  its  right  of 
way,  and  which  strip  bad  been  claimed  by 
the  original  company  as  more  particularly 
set  forth  in  the  case  of  Railroad  Co.  v. 
Stringfaam*  38  Utah,  113,  110  Pac.  868,  to 
which  case  we  refer  for  a  full  statement  of 
the  facts  constituting  appellant's  claim  of 
title  to  said  100-foot  strip;  that  said  building 
was  fronting  on  the  prlnci[)al  street  of  said 
Bingham  Canyon,  which  street  was  running 
lengthwise  tbrouf^  the  town  somewhat  irreg- 
ularly, following  the  course  of  the  canyon, 
and  tile  buildings  of  the  town  were  con- 
structed altmg  ^ther  side       said  street; 
that  as  sarly  as  1870  or  1871  a  building  had 


been  erected  on  the  spot  where  the  one  in 
question  stood,  which,  for  a  long  time,  was 
used  as  a  public  school ;  that  thereafter  said 
building  was  destroyed  by  fire,  and  another 
one  was  erected  on  the  same  spot;  that  tbe 
building  In  question,  with  a  number  of  oth- 
ers on  either  side  thereof,  were  erected  on 
said  100-foot  strip,  and  all  of  said  buildings, 
including  the  one  In  question,  ever  since 
1870  or  1871  bad  continuously  been  occupied 
and  used  for  either  public  or  private  pur- 
poses, and  the  ground  upon  which  they  stood 
had  been  so  occupied  and  used  under  a  claim 
of  ownership,  and  during  all  of  said  time, 
and  at  the  time  of  the  ac<ddent,  both  build- 
ings and  ground  were  treated  and  regarded 
by  all  as  private  property  which  was  owned 
by  the  occupants  or  their  landlords;  that 
neither  the  appellant,  nor  any  of  Its  prede- 
cessors In  Interest,  had  at  any  time  during 
the  time  aforesaid,  or  at  all,  objected  to  the 
use  of  said  buildings  and  ground  for  the 
purposes  aforesaid,  nor  made  any  claim  of 
ownership  to  said  100-foot  strip,  except  as 
such  claim  might  be  deduced  from  the  filing 
of  the  maps  and  plats  and  the  construction 
and  operation  of  the  railroad  as  explained  in 
the  Stringham  Case  before  referred  to ;  that 
the  railroad  referred  to  In  said  case  original- 
ly was  not  constructed  as  far  up  the  canyon 
as  the  point  of  the  accident  In  question,  and 
the  upper  portion  of  the  railroad  where  the 
accident  occurred  was  not  constructed  until 
some  time  in  1875,  when  It  was  constructed 
as  a  tramroad  with  20-poond  rails  per  yard 
laid  two  feet  apart,  which  road  was  operated 
by  horse  power  in  propelling  cars  upgrade 
and  by  means  of  gravi^  in  the  opposite  di- 
rection; that  the  railroad  In  question  was 
not  constructed  nor  operated  In  the  manner 
as  described  It  was  on  the  date  of  the  acci- 
dent until  about  the  year  1902  and  there- 
after, at  whidk  time  the  tramroad  was  re- 
placed by  an  ordinary  narrow  gauge  rail- 
road. 

All  of  the  evidence  relating  to  tbe  use  of 
the  lOO-foot  strip,  and  the  buildings  thereon, 
and  the  claims  made  by  the  apparrat  owners 
and  occupants  thereof,  was  admitted  over  ap- 
pellant's objections. 

We  shall  not  set  forth  the  evidence  describ- 
ing the  accident,  nor  that  with  respect  to  the 
alleged  negligence  of  appellant,  since  coun- 
sel do  not  seriously  contend  that  there  was 
not  Buffldent  evidence  with  respect  to  the 
matters  complained  of  to  authorize  a  finding 
by  the  Jury  that  appellant  was  guilty  of 
n^llgence  In  the  sense  that  it  and  its  em- 
ployes in  charge  of  the  train  omitted  to  exer- 
cise ordinary  care. 

[1]  For  tbe  purposes  of  this  decision  only, 
we  shall  also  assume,  without  deciding,  that 
the  legal  title  and  ownership  of  the  lOO-foot 
strip  on  which  the  building  in  question  was 
located  was  In  appellant,  and  that  it  ac- 
quired title  thereto  from  Its  predecessors  in 
Interest  as  before  stated.  The  record  dis- 
closes that  this  was  the  Tlew  taken  by  the 
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trial  court.  Upon  that  tbeozy  Oiat  court  In 
rabatance  charged  ttae  ivxy  as  toUowB:  Tbat 
wblle  the  right  of  way  of  the  ralliDad  com- 
pany partakes  of  all  the  Incidents  of  private 
ownership  and  control  "neTertbelesa  1^  with 
the  knowledge  and  withoat  the  objection  <KC 
the  said  commny,  persons  are  permitted  to 
nae  the  right  of  way  either  for  the  erection 
and  maintenance  thereon  of  bnlldlngs  or  for 
a  passageway  over  Oie  same,  and  snch  use 
for  a  very  long  p^od  of  time  baa  been  defi- 
nite, open,  and  contlnuoos,  a  license  trom  the 
company  to  make  such  nse  of  the  right  of 
way  Is  presumed,  and  It  wonid  be  the  duty 
of  the  company  to  ezeidse  reasonable  and 
ordinary  care  in  tlie  operatiim  of  its  railroad 
to  prevoit  accidents  and  injuries  to  such 
iwrsons  and  th^r  propwty."  The  appelant 
requested  the  court  to  charge  the  jury  that 
the  respondent  was  a  bare  licensee  on  Its 
rif^t  of  my,  and  as  sndi  it  owed  him  no 
duty  enept  to  refrain  from  *Hri11fiUly,  wan- 
tonly, or  maUdoudy  doing  Injury,  and  Uiere 
Is  no  proof  ia  the  case  that  the  injuries  of 
which  plaintiff  complains  were  so  Inflicted.** 
The  court  refused  to  so  charge,  but  submitted 
the  case  to  the  jury  upon  the  theory  outlined 
in  the  portion  of  the  court's  dbarge  we  have 
quoted.  The  jury  found  fi>r  the  respondent, 
assessing  his  damages  in  the  sum  of  (1S,000, 
and  judgment  was  duly  entered,  from  whicih 
this  appeal  is  prosecuted. 

The  prindpal  assignment  of  error  relates 
to  the  giving  of  the  charge  of  Qie  conrt 
quoted  above,  and  in  refusing  to  charge  as 
requested.  Bzceptlons  to  the  charge  as  giv- 
en and  to  the  refusal  to  diarge  as  requested 
were  taken  at  the  proper  time  and  In  the 
manner  required  by  our  practice.  Oouns^ 
for  appellant,  stating  It  in  their  own  lan- 
guage, contend  tbat:  "Inasmuch  as  the  de- 
fendant (appellant)  was  the  owner  of  tiie 
ground  on  which  the  building  occupied  by 
the  plaintiff  (respondent)  stood,  the  plaintiff. 
If  not  a  trespasser,  was  at  moat  a  bare  licen- 
see, and.  the  only  duty  the  defendant  owed 
him  was  to  refrain  from  Injuring  htm  will- 
fully or  wantonly.  There  was  no  duty  on 
the  part  of  the  defendant  to  exerdse  ordi- 
nary care  for  his  protection,  and  the  trial 
court  committed  error  in  so  Charging  the 
jury." 

The  question  therefore  arises:  What,  in 
view  of  the  undisputed  facts,  were  the  rela- 
tions existing  between  them,  and  what  duty, 
If  any,  did  the  law  Impose  upon  an>el^t 
with  respect  to  the  care  it  was  required  to 
exercise  in  order  to  prevent  Injury  to  the 
persons  and  damage  to  the  property  of  those 
who  were  occupying  and  using  the  100-foot 
strip  claimed  as  a  rU^t  of  way  by  it? 

The  relation  that  parties  may  sustain  to- 
ward each  other,  and  the  duties  arising  there- 
from, cannot,  In  any  given  case,  always  be 
stated  with  precision.  There  are,  however, 
some  well-recognlzed  fundamental  legal  prin- 
dplea  from  which,  when  applied  to  the  facts 
conoeded  or  found  in  any  given  cas^  both 


the  relation  and  the  duttea  aridng  tbtatttom 
may  be  dedueed.  Thirty  years  ago  the  New 
Tortc  Oourt  of  Appeals,  lu  the  case  of  Barry 
V.  New  YoA  dent  ft  H.  B.  By.  Co.,  92  N.  T. 
at  page  292,  44  Am.  R^.  877,  clearly  pointed 
out  that  where  a  lallnM^  company  know- 
ingly permits  others  to  use,  occupy,  or  past 
over  its  rl^t  of  way,  altliou^  it  be  for  Ihdr 
own  ctmvenlence,  for  a  long  period  of  Ume, 
such  permissive  use,  altboiwh  In  one  sense 
a  mere  license,  nevertheless  creates  certain 
rights  in  Qte  persons  usli^  the  right  of  way 
which  the  railroad  company  is  tMHmd  to  rec- 
ognise, and  as  to  them  .it  owes  the  duty  of 
exerdslng  ordinary  care  In  the  operattoa  of 
its  trains  and  In  the  management  of  Its  nO- 
road  in  order  to  preveat  Injuring  them  or 
their  property.  The  doctrine  just  rettemd 
to  is  cl»riy  stated  by  Mr.  Justice  Andrews 
In  the  following  words:  ''There  can  be  no 
doubt  that  the  acquiescence  of  the  defendant 
for  so  long  a  time.  In  the  ciosring  of  the 
tra(to  by  pedestrians,  amounted  to  a  llcone 
and  permission,  by  the  defendant,  to  all  per^ 
sons  to  cross  13ie  tracks  at  this  p(tot  Then 
drcumstanoes  Imposed  a  duty  upon  the  de- 
fendant. In  reqjiect  of  itersons  using  the 
crossing  to  exercise  reasmable  care  In  the 
movement  of  Its  trains.  TbB  company  bad 
a  lawful  right  to  use  its  tracks  for  Its  holi- 
ness, and  could  have  withdrawn  Its  permls- 
Aon  to  the  public  to  use  its  premises  ts  a 
public  way,  assuming  that  no  public  right 
ttiereln  existed ;  but,  so  long  as  it  permitted 
the  public  use,  it  was  charged  with  knowl- 
edge of  the  daiig«  to  human  life  tnm  op- 
erating its  trains  at  that  point,  and  was 
bound  to  use  BSKb  reasonable  precaution  in 
their  mana^ment  as  ordinary 'prudence  dI^ 
tated  to  protect  wayfarers  from  tnjury.** 

The  New  York  Oourt  of  Appeals,  thus,  at 
an  early  date^  made  a  dear  distinction  be- 
twe&n  the  occupation  or  use  of  a  railroad 
right  of  way  which  is  open  and  long  con- 
tinued, and  a  mere  casual  use  thereof  al- 
though the  latter  use  may  also  be  permlsslTe. 
For  cases  Illustrating  the  rights  of  a  bare 
licensee,  see  Nicholson  v.  Erie  By.  Co.,  41  N. 
T.  625.  and  Sutton  v.  New  TOrk  Gent  A  H. 
R.  By.  Ca.  66  N.  T.  243.  In  the  cases  pat 
dted  it  is  held  that  a  railroad  company 
jiot  required  to  exerdse  ordinary  care  in  the 
operation  and  management  of  Its  trains  to 
prevent  injury  to  one  who  is  on  its  property 
as  a  bare  licensee  or  a  trespassw.  Tbls 
court  has  also  so  held.  Palmer  v.  Baflrosd, 
34  Utah.  466.  98  Pac.  689,  16  Ann.  Gas.  22% 
As  pointed  out  in  the  Barry  Gase,  supra,  bow- 
ever,  where  persons  are  in  long  and  con- 
tinned  use  or  possession  of  the  railroad  ilslit 
of  way,  the  relation  between  the  railroad 
company  and  such  persons  is  more  than  tbat 
of  bare  licensor  and  licensees,  and  tlierelore, 
as  to  such  persons,  the  company  is  bound  to 
exercise  at  least  ordinary  care  to  prevat 
injuring  them  iriiUe  titiey  are  on  the  il^ 
of  way  In  the  capadty  afUesaid.  'Bte  doc- 
trine outlined  above  has  been  adopted  br  » 
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many  oomli  of  last  .resort  In  this  coont^ 
ttiat  It  may  be  said  to  be  one  of  general  ap- 
plication, nttfl  is  practicaUy  conceded  by 
counsel  for  ^ipellant  It  is  also  conceded 
bj  than  that  this  court  Is  firmly  committed 
to  the  doctrine  as  stated  In  the  Barry  Oase. 
See  ToDSg  T.  Clark,  10  Utah,  42.  SO  Paa 
832,  and  Teakle  t.  San  Pedro,  I*  A.  ft  S.  L. 
Ry.  Co.,  32  Utah,  276,  90  Pac.  402,  10  L.  B. 
A.  (N.  S.)  486.  In  the  latter  case  the  rule 
is  fnlly  elifcidated  and  appUed,  and  hatce 
we  refrain  from  citing  the  many  cases  where 
the  doctrine  has  been  invoked.  The  case  at 
bar  is,  however,  much  stronger  ,bi  the  facts 
and  circumstances  from  whitih  a  duty  to 
those  udi^  the  rl^t  of  way  may  be  Implied 
than  axe  most  of  the  cases  coming  within 
the  class.  Cn  the  case  at  bar  ttie  oceiqiation 
and  use  of  Uie  100-foot  strip  was  open,  con- 
tinnons,  and  under  a  Claim  of  right  for  a 
period  exceeding  40  years.  The  use  of  the 
pn^perty  was  the  same  as  if  owned  by  tSie 
occupants  rather  than  that  of  a  bare  li- 
censee. While  it  Is  tme  that  respondent  liad 
not  occupied  the  property  tor  so  lonpa  time, 
yet  his  rights  were  the  same  as  those  of  his 
predecessors  in  interest,  and  appellant  tor 
that  reason  owed  him  the  same  duty  as  occu- 
pant of  the  property  as  tiiongh  he  had  been 
In  possession  thereof  for'  the  full  period  of 
time  afbreeaM.  Tliere  can  be  no  doidit  that, 
imder  the  undiaputed  fads,  the  respondent 
was  not  merdy  a  bare  licensee  to  whom  the 
appellant  owed  no  duty  except  to  refrain 
from  willfully  or  wantonly  injuring  him  or 
ms  property,  but  upon  the  ctmtrazy  it  owed 
him  tlie  dtt^  at  exerdsing  ordinary  caro  and 
diligence  In  the  management,  operation,  and 
control  of  Its  railroad  and  trains  to  prevent 
Injury. 

[2]  Aivtilants  counsel  Inda^  however,  Uiat 
in  view  that  its  ownership  of  the  100-foot 
strip  Is  at  least  tacitly  ocmceded,  therefore, 
although  some  duty  was  by  law  Imposed  on 
appellant,  yet  as  against  respondent  It  was 
only  required  to  refrain  from  acts  of  active, 
as  contra^tingulshed  from  acts  of  passive, 
n^ligenca  It  Is  said  that  wlille  respondent 
mlgh^  perhaps,  have  claimed  protection  as 
against  active  negligence,  yet  that  he  could 
not  do  so  as  against  what  Is  termed  passive 
negligence.  That  is.  mere  acts  of  omission 
as  contradistlngnlsbed  from  acts  of  commis- 
sion. We  cannot  yield  assent  to  the  conten- 
tion. Nor  can  we  conceive  any  good  reason 
for  the  supposed  dlstlnctioa  Where  the 
law  imposes  the  duty  of  ordinary  care,  It 
does  not  and  caxmot  distinguish  between  neg- 
ligenee  arising  from  native  acts  of  omis- 
sion or  positive  acts  of  conunission.  The  only 
question  that  fbe  law  ocmcons  itself  with 
under  such  circumstances  Is:  Do  the  acts 
complained  of  constitute  want  of  ordinary 
car^  and,  if  so,  was  the  alleged  negllgoice 
wbidi  Is  tlie  result  of  want  of  ordinary  care 
the  proximate  cause  of  the  Injury  In  Issue? 
Wliere  the  sets  complained  of  are  In  fitct 
willful  or  wanton,  they  as  a  general  nde 
186Pr-61 


are  anrmaUve,  and  as  sodi  an  actionable 
in  favor  of  a  barjs  licensee,  and.  Indeed,  may 
be  so  In  favor  of  a  tna^aaaer.  Palmer  v. 
Railroad,  snpra.  We  think  that,  where  the 
law  fixes  want  of  ordinary  caro  as  the  test  of 
liability,  It  becomes- wholly  immaterial  wheth- 
er the  want  of  ordinary  care  arises  from  acts 
of  omission  ox  from  acts  of  commission. 
That  is,  the  law  does  not  Inquire  whethw  the 
negligence  ^as  what  is  demnnlnated  active 
rather  than  passive— positive  rather  than 
negative. 

[S]  Oounsel  with  much  vigor  co>ntend  that, 
although  appellant  owed  respondent  the  duty 
of  exerdalng  ordinary  care  nol  to  InJun  him, 
yet  It  was  only  required  to  «erclse  such  care 
In  case  he  attempted  to  cross  Its  railroad 
track  or  was  In  such  dose  proximity  there- 
to as  to  be  in  imminent  danger  from  a  passing 
train  or  cars.  In  other  words,  counsel  argue 
that  on  any  portion  of  the  right  of  way 
apart  from  the  track  appellant  owed  re- 
spondent no  duty  except  to  refrain  from 
wUlfully  and  'mmtonly  injailng  him,  for  the 
reason  that  under  such  drcumstances  re- 
spondent himself  was  a  bare  licensee.  A 
number  of  cases  wldcb  it  Is  oontoided  siqt- 
port  tiie  foregoing  statement  ct  the  law  are 
oited.  Among  tlie  numerous  cases  cited 
appellant,  we  refer  to  tlw  following  u  tait 
samples  coming  within  tlie  class:  Oarr  v. 
Missouri  Pac.  By.  Go;,  196  Ua  214,  92  S. 
W.  874;  Elrby  Lumber  Go.  v.  Oresham  <Tex. 
Civ.  App.)  Ufl  8.  W.  SiT,  ShultB  V.  Ghl- 
cago,  B.  ft  Q.  B.  B.,  88  Neb.  272,  119  N.  W. 
468 ;  and  Chicago,  B.  I.  ft  P.  By.  ▼.  Payne 
(AriE.)  146  8.  W.  467,  89  L.  B.  A.  (N.  S.)  217. 
We  have  carefully  examined  all  of  tba  cases 
dted  counsel,  and  In  oar  ju^poient  th^ 
do  not  support  thdr  contention.  The  only 
case  that  apparently  does  so  la  the  last  ease 
cited,  and,  whan  tlw  taxta  In  tliat  case  are 
caretoUy  considered,  it  Is  ctear]^  dlstlngnlsli- 
able  from  the  ease  at  bar.  It  la  quite  true 
that  it  Is  held  In  those  eases  Qiat  from  the 
undisputed  facts,  or  from  the  facts  as  found, 
the  party  injured  was  a  bate  licensee,  and 
as  such  the  railroad  comiMuiy  owed  Um  no 
duty  except  to  refrain  from  Injuring  him 
willfully  or  wantonly.  Tha  reason  that  In- 
duced the  conrta  to  arrive  at  such  a  condu- 
sion  In  those  cases  was,  however,  not  ttn  one 
suggested  by  connsd,  but  it  was  for  the  rea- 
son that  whoi  thB  law  was  applied  to  tiie 
facta  In  the  case  no  other  relation  than  that 
of  bare  licmsor  and  licensee  was  estab- 
lished. The  case  of  St  Louis,  etc.  By.  Go.  v. 
MeCanley  (Tex.  OIt.  134  S.  W.  798,  la. 

In  our  Judcpnent,  on  prlnc^Ae  not  dlstingnlsh- 
able  from  the  case  at  bar.  In  that  case  the 
railroad  company  pramitted  its  right  of  way. 
some  distance  away  from  the  track  and  par- 
allel therewith,  to  be  used  for  upwards  of  20 
years  for  a  highway,  and.  In  view  that  such  a 
use  was  permitted  for  such  a  long  period  of 
time,  it  was  held  that  the  railroad  company 
was  required  to  exercise  ordinary  care  in  the 
maoaKement,  operatton,  and  control  of  Its 
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railroad  and  txaina  to  prerent  Injury  to 
those  wlio  were  vOng  the  right  of  way  for 
the  purpose  aforesaid.  It  was  there  contend- 
ed, as  It  Is  here,  that  the  Injured  person  was 
a  bare  licensee,  and  that  therefore  the  com- 
pany owed  him  no  duty  except  to  refrain 
from  InfllctinK  willful  or  wanton  Injury.  The 
oour^  however,  hdd  aa  already  Indicated. 
We  especially  refer  to  Quit  case  hecanse  It 
emanates  from  the  same  court  to  which  coun- 
sel refer  us  aa  holding  that  tibe  Aatj  of  the 
railroad  company  to  exercise  ordinary  care 
is  limited  to  those  crossing  or  who  are  a^ 
tempting  to  cross  Its  tracks.  No  attempt  was 
made  In  the  McGauI^  Case,  si^Mra,  to  cross 
the  track,  and  the  Injured  person  did  not 
approadi  very  near  thereto,  but  was  Injured 
because  of  the  negligent  operation  of  an  en- 
gine, which  frightened  her  horse,  which  was 
hitched  to  a  baggy  and  by  reason  of  being 
frightened  became  nnmanageable  and  ran 
away  Injuring  the  plaintiff  who  was  driving 
him.  Limiting  the  doctrine  as  counsel  sug- 
gests would  be  to  rob  it  of  its  humanity,  and 
In  moet  cases  would  merely  amount  to — 

"  *   *   *  keep  the  word  of  promise  to  our  ear 
And  break  it  to  oar  hope." 

We  can  see  nether  reason  nor  Justice  In 
such  a  limitation,  and  as  we  read  the  cases 
none  such  Is  Intended  to  be  made  by  tb.e  courts. 
The  rights  of  respondent  and  the  duty  of  ap- 
pellant anNW  out  of  the  nature  and  long-con- 
tinued use  of  the  100-foot  strip  by  the  oc- 
cupants r  thereof.  Had  respondent  been  cas- 
ually using  the  100-foot  strip  at  some  point 
distant  from  the  building  In  question  on  the 
morning  of  the  acddrat.  and  had  been  In- 
jured by  the  o^lufi  or  cars  after  th^  had 
left  the  tra<^  a  different  Question  might  be 
presented.  He  was,  however,  injured  at  a 
place  where  he  had  a  idght  to  b^  and  ap- 
pellant had  fbr  many  years  recognised  such 
a  right  by  acquiescing  in  the  use  of  the 
ground  by  the  occupants  of.  the  buildings. 
This  bdng  BO,  the  law  imposed  the  duty  on 
appellant  of  exerdatng  ordinary  care  for  the 
safety  of  those  who  were  occupyiiv  the  100- 
foot  strip  while  they  were  where  they  had  a 
ri^t  to  be,  and  so  long  as  its  negligence  was 
the  proximate  cause  of  any  injury  inflicted 
on  than  they  may  recover. 

We  are  dear^  of  the  opinion  that  tfie 
court  committed  no  error  in  chai^ng  aa  It 
did,  and  therefore  could  have  committed 
none  in  refusing  to  charge  as  requested. 

[4]  Nor  did  the  court  err  in  admitting  the 
evidence  with  regard  to  the  occupation  and 
use  of  the  100-fOot  strip  at  and  near  the 
point  of  the  accident  The  eiidence,  under 
the  pleading^  was  admitted  and  was  ad- 
missible for  the  -purposes  of  showing  the 
character  and  extent  of  the  use  of  said  strip, 
the  relaUon,  of  the  parties,  and  the  duty  that 
was  enjoined  upon  the  appellant,  and  for 
those  purposes  was  clearly  proper. 

Appellant  also  offered  a  request  to  chaise 


that  it  was  not  liable  to  req)ondent  for  any 
goods  <tf  his  that  were  atoloi  or  taken  away 
by  others.  The  court  refused  this  request, 
and  It  is  Insisted  that  it  erred  in  ddng  so. 
Appellant's  rights  in  that  respect  were,  how- 
ever, clearly  guarded  the  court's  gennal 
charge,  and  hence  it  has  no  real  cause  for 
complaint 
The  Judgment  Is  affirmed,  with  costs. 

McCABTX,  a  J.,  and  STRAUP,  J..  coDcar. 


BAILBY   T.  SPALDING-LIVINGSTON 

INVESTMENTS  C!0. 
(Supreme  Court  of  Utah.    Nov.  18,  1913.) 

1.  TBUI,    (I  198*)— IKSTBUCTIONB— PBOVIKCB 
OF  JnBT--<:0N8TBUCTI0N  Or  CONTRACT. 

An  instruction,  in  an  action  for  comnus- 
sioDB  for  selliDg  land,  that  if  the  written  agree- 
ment in  evidence  constituted  the  agreemeiit  of 
the  partlea,  plaintifTa  claim  was  to  be  "govenied 
by  that  contract,"  and.  If  it  was  modified,  tliat 
the  contract  as  modified  "would  determine  the 
right  of  the  plaintiff  to  commisaion"  witfaoat 
construiag  and  applying  the  contracts,  was  v 
roneous  for  leaving  their  eonsttuctlK  and  ap- 
plication to  the  jury. 

nSd.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  H  467-470;  Dec.  Dig.  |  199i«] 

2.  CONTEACTO  (}  176*)— GONSTRUOnOH— PbOV- 
INCE  or  JUBT. 

The  court  should  dedaie  the  legal  ^tect  of 
a  contract  invt^ved,  and  not  permit  the  jnry  to 

do  BO.t 

[Ed.  Note.~For  other  cases,  see  Contractt, 
Cent  Dig.  H  767-770,  017,  9B6, 979, 1041.  lOW, 
1826 ;  Dec.  Dig.  1  176.*] 

3.  Bboeebs  (I  88*)  —  MiBLEADiNO  Iicsncc- 
iiONs— CoHsraucnoN  of  Cohtract. 

In  an  action  for  commlBsions  for  Belling 
landa,  an  Instruction  that  if  the  original  con- 
tract between  the  parties  "was  cbaoged  by  ma- 
tual  agreement  for  the  matnal  advantage  of  both 
parties,"  etc.,  was  misleading  as  permittiog  the 
Jnry  to  believe  that  the  modrSed  contract  might 
not  have  been  binding  because  not  as  favoraAle 
to  plaintiff  as  the  ori^^nal,  especially  where  the 
court  did  not  construe  the  contracts  in  Uie  in* 
Btructions. 

(Ed.  Note.— For  other  cases,  sec  Brokers, 
Cent.  Dig.  S§  121,  128-130;  Deo.  Dig.  |  88.»1 

Appeal  from  District  Court  Salt  I«ke 
County;  M.  L.  Ritchie.  Judge. 

Action  by  W.  D.  Bailey  against  the  Spald- 
ing-Livingston Investments  Company.  From 
a  Judgment  for  plaintiff,  defendant  anieate. 
Reversed  and  remanded  for  new  trial. 

James  Ingebr^aen,  of  Salt  lake  City,  t» 
ajqp^lant  WlUard  Hansm  and  ThosMs  Ui- 
iloneaux,  bom  of  Salt  Lake  CSty,  for  k- 
spondent 

STBATTP,  J.  19ie  i^alntUt  se^  to  re- 
cover compensation  for  commissions  alleged 
to  have  been  earned  by  him  and  his  assignors 
as  agents  in  the  sale  of  lands  for  the  defi- 
ant The  defendant  was  engaged  In  selling 
lands  In  Sanpete  comity  through  agents  who 
solicited  and  procured  purdtiaseis.  The  com- 
plaint is  in  four  counts.  Tbeflrstforcmnmis- 
sions  alleged  to  have  been  earned  by  the  plain- 


•For  other  cmm  ■««  same  topic  and  secUoD  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  SertwA  R«'rIiHicx«> 
tHonU  Savings  Bank  v.  FeCwwon.  SO  Utah.  41S,  N  Pao.  1H,VMAm.  at  Bop.  M. 
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tiff,  and  anpald,  BmoontlDS  to  $8,152 ;  tlie  sec- 
ond for  fl.e80,  the  third  $168,  and  the  fourth 
$42,  for  commlsslona  earned  by  other  agents 
and  unpaid.  The  defendant  pleaded  the  gen- 
eral issue  and  parment  The  case  was  tried 
to  a  Jni7,  who  rendered  a  verdict  In  favor 
of  the  plaintiff  on  the  first  count  for  $2,770, 
the  second  $1,823,  the  third  $79.  The  fourth 
was  abandoned  and  not  submitted.  On  the 
defendant's  motion  for  a  new  trial  the  court 
set  the  verdict  aside  as  to  the  second  count, 
but  permitted  It  to  stand  as  to  the  first  and 
tblrd.  The  defendant  appeals.  So  the  con- 
troversy on  the  appeal  chiefly  relates  to  the 
unpaid  commissions  claimed  to  have  been 
earned  by  the  plaintiff.  Agency  Is  not  dis- 
puted. 

The  plaintiff  contended  that  his  right  to 
commissions  and  the  amonnt  thereof  were 
Hxed  and  controlled  by  a  written  agreement 
between  him  and  the  defendant,  the  ma- 
terial parts  of  whlci  are:  "That  the  second 
party  (the  plaintiff)  shall  act  as  agent  for 
the  first  party  (defendant)  in  the  sale  of  land 
and  water  rights  belonging  to  said  first 
party  and  located  in  what  is  commonly  called 
'Gunnison  Yall^/  in  Sanpete  comity.  Utah. 
Said  second  party  shall  act  as  said  agent  un- 
til this  contract  Is  rescinded  or  modified, 
and  which  may  be  done  by  either  party  upon 
notice  to  the  other  party.  All  sales  made  by 
said  second  party  are  and  shall  be  subject 
to  the  approval  of  said  first  party,  and  Shall 
not  be  binding  on  said  first  party  until  ap- 
proved by  it  Said  second  party  shall  re- 
ceive as  commission  for  said  sales  ten  per  cmt 
of  the  agreed  purchase  price  of  each  sale." 
The  plaintiff  claimed,  and  adduced  evidence 
to  support  the  claim,  that  he,  under  that  con- 
tract, solicited  and  procured  purchasers  with 
whom  the  defendant  entered  Into  written 
contracts  to  sell  lands — ^lands  shown  them 
by  the  plaintiff — one  at  an  agreed  price  of 
$7,670,  one  $8,800.  another  $12,312.  another 
$19,127.  and  one  for  $8,200,  and  claimed  that 
he  was  entitled  to  10  per  cent  of  these 
iimounts.  a  total  of  $5,373.  of  which  $2,221 
had  been  paid,  leaving  a  balance  unpaid  of 
$3,162.  He  contended  that  whenever  the  de- 
fendant entered  into  a  written  ^reement 
with  a  purchaser  solicited  and  procured  by 
him,  he  was  entitled,  as  commissions,  to  10 
per  cent  of  the  agreed  purchase  price,  though 
nothing  whatever  was  paid  By  the  purchaser 
and  nothing  whatever  received  by  the  de- 
fendant, and  though  the  contract,  without 
the  defendant's  fault,  was  subsequently  aban- 
doned and  canceled.  The  defendant  con- 
tended that  the  plaintiff  was  paid  in  full,  ex- 
cept the  sum  of  $24.65.  which  had  been  offer- 
ed him,  but  not  legally  tendered.  Defend- 
ant further  contended,  and  adduced  evidence 
to  support  the  claim,  that  sales  made  by 
agents  were  not  approved  by  it  until  one- 
fourth  of  the  purchase  price  had  been  paid, 
and  that  the  written  contract  of  the  plain* 
tiff,  and  the  contracts  of  all  other  agents,  as 
to  commlSBions  and  the  amount  thereof  were 


modified,  whereby  agents  selling  farm  lands 
(those  claimed  to  have  been  sold  by  plalntifl 
were  such)  were  to  receive  a  commission  of 
8  per  cent  instead  of  10  per  cent  payable 
4  per  cent  on  luyment  of  one-fourth  of  the 
purchase  price,  2  per  cent  when  the  first  de- 
ferred payment  was  made,  and  2  per  cent 
when  the  second  was  made.  Agents,  howev- 
er, were  given  the  option  to  take  a  6  per 
cent  commission  in  cash  and  in  full  of  all 
commissions  when  one-fourth  of  the  purchase 
price  had  been  paid,  but  in  no  event  was  the 
agent  entitled  to  any  commission  until  one- 
fourth  of  the  pnrdiase  price  had  been  paid 
to  the  defendant  The  defendant  further 
contended,  and  adduced  evidence  to  support 
the  contention,  that  the  parchasers,  or  most 
of  them,  procured  by  the  plaintiff  were  pro- 
cured under  the  contract  as  modified.  The 
plaintiff  denied  that  the  contract  was  so 
modified,  or  that  he  received  notice  of  sudi 
modification,  notwithstanding  a  partial  set- 
tlement of  accounts  In  recognition  of  suc^ 
modification.  The  defendant  further  claimed, 
and  adduced  evidence  to  sui^rt  the  daim, 
that  when  the  plaintiff  produced  the  pur- 
chasers who  had  agreed  to  take  lands  at  the 
agreed  price  of  $7,670  and  $10,127.  the  abili- 
ty of  the  purchasers  to  pay  was  questioned 
by  the  defendant  Neither  of  suiA  purchas- 
ers was  able  to  pay  one-fourth  of  the  pur- 
chase price.  The  first  was  able  to  pay  but 
$500;  the  second  was  not  able  to  pay  any- 
thing, unless  he  was  able  to  sell  other  lands 
and  some  mining  stock  owned  by  him.  If 
he  was  able  to  sell  those,  he  was  able  to  pay 
one-fourth  of  the  purchase  price;  if  un- 
successful In  that  he  was  not  able  to  jmy 
anything.  Before  the  defendant  entered  into 
written  contracts  with  those  purchasers  it 
was,  as  shown  by  the  defendant's  evidence, 
expressly  agreed  between  the  plaintiff  and 
the  defendant  that  as  to  tliose  sales  the 
plaintiff  should  not  be  entitled  to  ^.ny  com- 
mission until  one-fourth  of  the  pur<^se 
price  bad  been  paid,  and  in  proportion  as 
paid,  and  that  ui>on  such  express  under- 
standing and  agreement,  and  not  otherwise, 
did  the  defendant  enter  into  the  written  con- 
tracts with  those  purchasers.  The  one  who 
purchased  at  the  agreed  price  of  $7,670  took 
possession,  paid  $500.  and  no  more,  then 
abandoned  his  contract  and  surrendered  the 
premises.  The  defendant  refunded  him  $175. 
The  other  who  purchased  at  the  agreed  price 
of  $19,127  paid  nothing.  He,  with  the  assist- 
ance of  the  defendant  and  Its  agents,  tried 
to  sell  his  lands  and  mining  stock  with  the 
proceeds  of  which  he  had  expected  to  make 
the  first  payment  but  was  unable  to  sell 
them.  He  thereupon  paid  nothing  and  aban- 
doned and  surrendered  his  contract  with  the 
defendant  The  plaintiff  did  not  claim  that 
anything  more  was  paid  with  respect  to 
these  sales,  denied  that  he  made  any  agree- 
ment as  sEown  by  the  defendant  and  con- 
tended that  under  his  original  contract  a 
IG  per  cent  commission  of  the  "agreed  price" 
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Of  119,127  and  |7,070  wu  due  him,  or  tb6 
sum  of  92fift9,  It  was  tliese  Uniuactloiu 
which  ddefly  gave  rise  to  the  controversy  In- 
TolTBd  In  the  fltst  count  With  respect  to 
other  tnuuactlons  coutrarerates  arose  as  to 
whether  th»  plaintiff  was  entitled  to  a  com- 
mission of  10  per  coit  as  claimed  by  him, 
or  6  per  coit  as  dalmed  by  tbe  defaidant 
Much  evidence  was  adduced  by  the  par- 
tly with  respect  to  these  dlTecKsnt  dalms 
and  contentions. 

At  the  comdnslon  of  the  erldence  the  de- 
fendaht  regneated  the  oonrt  to  direct  a  ver- 
dict In  its  favor.  The  conrt  refused  the  re* 
quest  It  withheld  the  fonrOi  count  from 
the  jury,  and  submitted  the  case  to  than  on 
the  first,  second,  and  third.  Wltli  the  con- 
sent of  counsel  the  orart  let  the  Jury  take 
the  pleadings,  and  the  bill  of  particulars 
which,  on  the  defendant's  demand,  had  been 
furnished  by  the  plaintiff  to  ascertain  and 
determine  the  issues.  Then,  after  dmi^ns 
them  that  the  burden  of  proof  was  on  the 
plalntur,  and  that  "eadi  cause  of  action  Is 
to  tK  coufddered  on  ifB  own  merits  whatever 
they  may  be  from  the  evidence"  further  In- 
structed them:  *'You  are  InBtmcted  that  If 
you  find  from  tiie  evldenoe  that  the  document 
marked  'Exhibit  1'  dated  November  1,  1909 
(wtaidk  was  the  written  contract  between  the 
plaintiff  and  defendant  referred  to)  constitnt^ 
ed  the  only  agreement  between  the  plaintiff 
and  the  defendant  company,  then  the  claim 
of  the  plaintiff  on  the  first  cause  of  action  as 
to  commissions  would  be  governed  by  that 
contract  But  If  you  find  from  the  evidence 
that  such  a  contract  was  entered  into  and 
existed  for  a  time,  and  was  afterwards 
changed  by  mutual  agreement  for  the  mutual 
advantage  of  both  parties  then  whatever  con- 
tract was  finally  In  force  when  each  particu- 
lar transaction  involved  was  carried  on 
would  determine  the  right  of  the  plaintiff  to 
a  commission,  if  any,  on  that  cause  of  ac- 
tion." 

Complaints  are  made  of  the  rulli^  refus- 
ing to  direct  a  verdict  and  of  the  instruction 
last  referred  to.  The  confplalnt  as  to  the 
first  is  without  merit  The  evidence,  even 
on  the  part  of  the  defendant  shows  that  it 
on  account  of  commissions,  was  Indebted  to 
the  plaintiff  In  the  sum  of  $26.45.  So  for 
that,  if  for  no  other  reason,  was  the  court 
justified  in  refusing  to  direct  a  verdict*  In 
favor  of  the  d^endant;  for  the  plaintiff,  as 
to  that  amount  was  entitled  to  a  direction 
of  a  verdict  in  bis  favor. 

[1]  Now,  as  to  the  instruction.  We  think 
it  erroneous  and  harmful.  By  It  the  Jury 
were  not  only  made  the  Judges  of  the  facts, 
but  of  the  law.  Under  it  they  were  required 
to  find  whether  the  written  agreement  con- 
stituted the  agreement  between  the  parties, 
and,  If  BO,  then  were  they  told  that  the  plain- 
tiff's claim,  as  to  the  first  cause  of  action, 
was  to  be  "governed  by  that  contract"  leav- 
ing them  to  interpret  It  to  construe  It,  to 
apply  It  as  th^  saw  fit  and  to  give  it  what* 


ever  tffect  th^  tttooght  ^opsr.  U  Ihey 
found  it  Was  modified,  thai  were  thegr  told 
that  the  contract  as  modified  "would  deter 
mbie  tbe  rl^t  of  the  plaintiff  to  a  onmnii- 
slon,"  again  leaving  all  questions  of  lnter> 
pretatlou,  constraetl(Hii,  application,  and  ef- 
fect of  the  ccmtract  to  the  Jury,  wholly  na- 
alded  by  the  court,  and  permitting  them  to 
construe  It  and  apidy  It  as  they  saw  fit,  and  to 
give  such  eCFect  to  it  as  they  thought  proper. 
Nowhere  did  the  court  give  the  Jury  for  tlielr 
guidance  any  principle  of  law  whateva,  ez- 
0^  to  Instruct  tliem  that  the  burdoi  of 
proof  was  on  the  plaintiff,  and  that  tbey 
were  the  judges  of  the  crediblliOr  of  the  wit- 
nesses and  the  welf^t  ot  the  evidence;  For 
all  the  conrt  did  was  to  give  the  juiy  tbe 
pleadings  and  the  blU  of  particulars  to  as- 
certain and  to  determine  the  Issues  fw  them- 
selves, and  then  told  them  that  if  tbe  wrfttei 
contract  constituted  tbe  agreement  bettreen 
the  parties,  plalntitTs  right  to  coumilsslon 
"was  governed  by  that  omtracr*;  if  tbey 
found  it  was  modified,  then  the  contract  as 
modified  "would  detennlne  the  rli^t  of  the 
plaintiff  to  commlsstona."  Tbe  conrt  Ihiu 
made  the  jory  the  judges  ot  both  the  law 
and  the  facts. 

[I]  "The  terms  of  an  oral  cwtract  most 
necessarily  t>e  ascertained  from  the  testi- 
mony of  the  witnesses,  and  it  is  the  duty  of 
the  court  to  Instruct  tbe  Jury  as  to  the  law 
aiipUcable  to  the  various  phases  arising  upon 
snch  testimony.  But  where  the  conrt  pre- 
sents to  tbe  Jnry  a  partlcalar  view  of  tbe 
facts,  and  this  embodies  the  terms  of  a  con- 
tract which  are  in  themselves  precise  and 
explicit  the  court  should  declare  their  lc«al 
effect  and  it  would  be  error  to  leave  this  to 
be  determined  by  the  Jury.  In  such  a  case 
the  rule  is  tbe  same  as  If  the  contract  were 
in  vFTlting."  Spragglns  v.  White,  108  N.  C. 
440,  13  &  S.  171.  The  proposition  Is  ele- 
mentary. We  had  occasion  to  refer  to  It  in 
the  case  of  Mantl  Savings  Bank  v.  Peterson, 
80  Ufah,  475,  86  Paa  414,  116  Am.  St  Repi 
862. 

[3]  The  charge  Is  furtiier  objectionable 
and  misleading  because  of  the  expression 
that  if  the  contract  "was  changed  by  motnal 
agreement  for  the  mutual  advantage  of  1>oth 
portfe»."  From  that  the  Jury  may  have  be- 
lieved that  the  contract  though  modified  sa 
claimed  by  the  defendant  was  not  to  tbe 
plalntUTa  advantage^  because  when  so  modi- 
fied It  was  not  as  favorable  to  him  as  was 
the  original  agreement  This  expression  was 
especially  misleading  and  harmful  inasmadi 
as  the  Jury  were  permitted,  without  gold- 
ance,  to  place  their  own  Interpretation  oa 
the  contract  as  modified,  if  found  to  have 
been  modified,  and  to  give  whatever  legal  ef- 
fect to  it  they  saw  fit 

The  Judgment  of  the  court  bdow  is  re- 
versed, and  the  canse  remanded  for  a  new 
trlaL   Costa  to  appellant 

McGABTTt  a  J.,  and  FBICK,  J.,  concur. 
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TOOELE  MEAT  ft  STORAGE  00.  T. 
MOBSB,  District  Jadge. 

(Sapraooe  Court  of  Utah.   Not.  17,  1918.) 

1.  JVBIX018  OF  rBE  PUCB  ({  IBS*}— ASPKAI*— 
NOTICV  OF  JUDQICENT— WBITTEN  NOTICE. 

Under  the  geoeraJ  rule  that  a  written  no- 
tice is  contemplated  where  a  statute  requires 
notice  wi^ont  stating  the  manner  of  notifica- 
tion, Gomp.  Lawa  1907.  {  8744,  requiring  notice 
of  the  entry  of  a  justice's  judgment  to  be  given 
hy  the  successful  party,  either  personally  or  by 
publication,  contemplates  a  notice  in  writing. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  i|  624-53S ;  Dec  Dig.  S 
USB.*] 

2.  JUSTICBS  OF  THB  PKACE  (|  15B*>— ApP«AL— 

Notices  of  JuDoiam;— SuFnoixnoT. 

Only  a  substantial  compliance  with  Oomp. 
lAWB  1907,  I  8744,  zeqnirUtK  notice  of  entry 
of  a  justice's  Judgment  to  be  giTen  by  the  sue- 
cessfnl  party,  either-  petsonal^  or  tqr  pnblica- 
tion,  is  required. 

[Ed.  Note.— For  other  ceaes^  see  Jnstiees  ot 
the  Peaces  Gent  Dig.  H  624-688;  Dea  Dig.  { 
166.*] 

8.  NOTIOI  (I  9*)-^UFFX0IBffOT  AND  FOBH. 

Mere  informalities  in  a  notice  which  do  not 
mislead  will  not  vitiate  It:  and,  while  a  par- 
ticular form  of  notice  required  by  statute  must 
osnally  be  followed  with  reasonable  strictness, 
it  ia  generally  snfficient  if  the  notice  proceeds 
trcaix  an  autnentlc  source  and  fully  informs 
the  party  to  be  notified  of  the  snbstance  of  the 
matters  required  to  be  noticed  (citing  5  Words 
and  Phrases,  pp.  4842  to  4844;  see,  also,  vol. 
8,  pw  7783). 

[Ed.  Note.— For  oOier  cases,  see  Notice,  Gent 
Dig.  II  16-21;  Dec.  Dig.  |  9.*] 

4.  Justices  of  thi  Paaos  (%  165*)— Affkai<— 
Notices  of  JuDOiOEirE— Siiffioibitot. 

Plaintiff's  attorney  wrote  defendant's  at- 
torney that  he  desired  to  say  that  in  the  case 
of  E.,  a  corporation,  which  he  represented  as 
plaintiff,  agamst  tbe  T.  Company,  in  whidi  de- 
fendant's connsel  represented  the.  defendant,  be- 
fore a  justice  named,  judgment  was  entered  in 
said  conrt  in  fsTor  of  plaintiif  and  against  de- 
fendant for  the  amount  stated,  and  that  an 
abstract  of  judgment  was  issned  and  filed  in  the 
district  conrt  on  a  date  named,  and  that  the 
judgment,  with  interest,  would  amount  to  the 
snm  named.  .ffeZ<I,  that  the  letter  was  suffi- 
cient as  a  notice  of  entry  of  judgment  required 
hy  Gomp.  Ijbws  1907,  |  87m,  to  be  given  by 
tie  ■occessfnl  part?  on  rendition  of  a  Judgment. 

[Ed.  Note.— For  other  eases,  aee  Jnsticea  ot 
the  Peace,  Gent  Dig.  H  624-^;  Dee.  Dig.  | 
1B5.*] 

6.  JnSTXOBB  OF  THE  PKACI  (|  155*)— AfPEAI.— 

Emtbt  of  JnoGMENT— Nouce  to  Attoenet. 
Under  Comp.  Laws  1907,  |  3335,  provid- 
ing that,  where  a  party  has  an  attorney,  the 
service  of  papers,  except  of  process,  must  be 
upon  the  attorney  instead  of  the  party^  notice 
of  entry  of  Jodgment  for  plaintiff  in  a  josttee's 
court  waR  properly  served  upon  tlie  attorneys 
of  defendant. 

[Ed.  Note. — For  other  cases,  see  Justices  ot 
the  Peace.  Cent  IHg.  H  S24-533 ;  Dec.  Dig.  | 
155.*] 

6.  JuenoM  of  the  Peace  (|  15B*)— Appeal 
^Notice  of  JtiDoifENT. 

Comp.  Laws  1907,  |  8744,  requiring  no- 
tice of  entry  of  a  justice's  judgment  to  be  giv- 


en to  tiie  loatng  party,  ahotdd  reoeiva  a  leason- 
able  construction  and  appIicaUon.^ 

[Ed.  Note.— For  other  easeb  aee  Justices  of 
the  Peace,  Cent.  Dig.  H  624--633;  Dee.  Dig.  | 
156.*] 

7.  Justices  op  the  Peace  (j  155*)— Notice 
OF  JuDGMEHT— Filing  in  Justice  Cotntx— 
Necessitt 

Comp.  Laws  1907,  I  3744,  providing  that 
notice  of  entry  of  a  justice's  judgment  must  be 
Riven  to  the  losing  party,  either  personally  or 
by  publication,  and  the  time  of  appeal  sliall 
date  from  its  service,  requires  such  notice  and 
proof  of  its  service  to  be  filed  in  the  justice  s 
court,  where  judgment  Is  entered,  and  made  a 
part  of  the  record,  since  any  question  of  the 
sufficiency  of  the  notice  must  be  determined 
from  the  record. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  K  624-638;  Dee.  Dig. 
I  166.*] 

8.  Juancra  of  the  Peace  (|  164*)— AppeaIt- 
Recobd. 

The  appelate  court  on  appeal  fr<»n  a  jna< 
tiee's  Judgment  should  be  able  to  determine  its 
Jnrisdutton  from  an  ini^tion  ot  the  record.* 
[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peaces  Gent  Dig.  H  607-636;  Dee.  Dig.  | 
164.*] 

Application  for  writ  of  mandate  by  flw 
Tooele  Meat  ft  Storage  Company  against 
CliarleB  W.  Morse,  as  District  Judge.  Writ 
denied. 

Evans  ft  Evans,  of  Salt  I«ake  City,  for 
plaintiff.  W.  S.  Maries,  of  Tooele,  for  de- 
toQdant. 

FRIGK,  J.  Upon  the  application  of  the 
plaintiff  herein  this  conrt  Issued  an  alterna- 
tive writ  of  mandate  directed  to  the  defend- 
ant, the  Honorable  Charles  W.  Morse,  as 
judge  of  the  district  conrt  of  Tooele  county, 
Utah,  requiring  him  to  show  cause  why  a 
permanent  writ  should  not  Issue  compelling 
Urn  to  reinstate  and  hear  a  certain  appeal 
which  had  been  dismissed  by  him  In  a  case 
wherein  the  Eite  Candy  Company  was  plain- 
tiff and  the  Too^e  Meat  ft  Storage  Com- 
pany, the  plaintiff  hw^.  was  defendant 
The  appeal  aforesaid  was  taken  from  a  Judg- 
ment entered  on  the  8tb  di^  of  February, 
1912.  in  the  Justice's  court  ta  Tooele  city  in 
favor  of  said  plaintiff  and  against  said  de- 
fHidanL  The  appeal  was  taken  puraoant 
to  Comp.  Laira  1907,  I  3744,  which,  so  far 
as  material  here,  Is  as  follows :  "Any  person 
dissatisfied  with  a  Judgment  In  a  Justice's 
court,  whether  the  same  was  rendered  on 
default  or  after  trial,  may  appeal  therefrom 
to  the  district  conrt  of  the  county  at  any 
time  within  thirty  dajv  after  the  rendition 
of  any  final  Judtpnent  Notice  of  the  entry 
of  the  Judgment  must  be  ^ea  to  ttte  losing 
party  by  the  succMsfnl  party  either  iwisonal- 
ly  or  by  pobll<»tion,  and  tbe  time  of  appeal 
shall  date  from  the  service  of  said  notice^" 

On  the  ISUi  day  of  Sei^mber.  1912.  fbe 


■  Bute  V.  District  Oonrt,  H  Utah.  US,  UO  Pse.  UL 
Ann.  Cas.  1913B,  1X1. 

■  StsU  v.  DiBtrtct  Oourt,  M  Utah,  S87,  108  Pee.  ML 
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attorney  for  the  plaintiff  In  the  action  In 
wblch  Jndgmeat  as  aforesaid  was  entered 
wrote  tbe  attorneys  for  the  defendant  In 
said  action  In  part  as  follows:  "Erans  it 
Evans,  Attys.  Salt  Lake  City,  Utah:  In 
pnrsnance  to  the  requeat  of  your  Mr.  P.  C. 
Evans  at  Wenctover  at  a  recent  meeting  we 
bad  tbere,  I  deedre  to  say  the  case  of  Elte 
Candy  Company,  a  corporation,  which  I 
resented  as  plftLntlff  against  Tooele  Meat  & 
Storage  Company,  a  corporation,  In  which 
yon  represented  the  defendant,  before  L.  B. 
Kramer,  dty  Justice  ot  the  peace  of  Tooele 
City,  Tooele  county,  Utah,  that  Judgment  was 
entered  In  said  court  In  fovor  ot  the  plain- 
tiff and  against  thp  defendant  on  the  8tb  day 
of  February,  1912,  for  the  Bum  of  $17tf.93,  and 
for  costs.  That  an  abstract  of  Judgment 
was  issued  from  said  court  and  filed  In  the 
district  court  on  the  13th  day  of  May,  1912. 
Since  that  date  there  has  been  accruing  costs 
in  the  sum  of  $6.00.  The  Judgment,  with  in- 
terest to  date,  would  be  $188.85  and  costs  due 
would  make  a  total  due  of  $193.55." 

In  addition  to  the  foregoing  the  letter  also 
stated  that  the  plaintiff  would  discount  the 
amount  of  the  judgment  20  per  cent  if  paid. 
On  the  21st  of  September,  1912,  the  attorneys 
for  the  defendant,  in  a  letter  to  the  attor* 
ney  aforesaid,  acknowledged  receipt  of  the 
foregoing  letter  and  Informed  him  that  they 
would  consider  the  subject-matter  of  his  let>- 
ter  later  and  would  advise  htan  further  In 
the  matter. 

Without  further  communication  between 
the  parties  the  attorneys  for  the  defendant, 
on  the  28Ui  day  of  October,  1912,  attempted 
to  appeal  from  the  Judgment  aforesaid  by 
serving  the  statutory  notice  of  appeal.  The 
transcript  was  accordingly  sent  to  the  district 
court,  where  counsel  for  the  plaintiff  In  said 
action  moved  to  dismiss  the  appeal  upon 
the  ground  that  it  was  not  taken  within  the 
time  required  by  the  statute  aforesaid.  The 
district  court  received  the  letters  aforesaid 
in  evidence  and  granted  said  motion  and  dis- 
missed said  appeal,  whereupon  this  proceed- 
ing to  reinstate  the  same  waS' commenced,  as 
before  stated. 

The  only  question  presented  for  determina- 
tion by  the  parties  is  whether  the  letter  writ- 
tea  by  plaintiff's  attorney  and  received  by 
d^endant's  attorneys  in  the  action  afore- 
said was  a  substantial  compliance  with  the 
statutory  provision  we  have  quoted  above  re- 
specting the  giving  of  tbe  notice  of  entry  of 
Judgment  In  the  Justices  court  The  district 
court  held  that  the  letter  constituted  suffi- 
cient notice  of  the  entry  of  Judgment  in  the 
Justice's  court  to  set  the  time  In  motion  with- 
in whld  an  appeal  must  be  taken,  and  in 
view  that  the  notice  of  appeal  was  not  serv- 
ed within  SO  days  after  said  notice  was  re- 
ceived and  .ac^owledged  by  the  attorneys 
for  the  defendant  In  said  action  tiiat  the  ap- 
peal was  not  taken  in  tim&  The  [dainttff 
herein  contends  that  Che  letter  Hid  not  con- 


stitute Cbe  notice  contemplated  by  the  stat- 
ute and  tattice  wu  no  better  than  If  no  no- 
tice had  been  given,  and  that  dieref ore  the 
appeal  was  taken  in  time. 

II,  2]  We  think  tbe  law  Is  wdl  setUed  tbtt, 
where  a  statute  requires  nottce  to  be  given 
but  Is  sUent  with  respect  to  the  manner  of 
notification*  written  notice  is  understood.  29 
Cyc  1117.  The  statute  to  whlcli  we  have  re- 
ferred being  sll^t  with  respect  to  tbe  Idod 
or  character  of  notice  that  should  be  i^veo, 
we  shall  assume,  and  so  hold,  that  a  notice  In 
writing  is  contemplated.  It  must  howerer. 
also  be  kept  in  mind  that  the  statute  does 
not  prescribe  any  particular  form  of  notice^ 
but  all  that  is  required  is  that  "notice  of  the 
entry  of  Judgmrat  must  be  given  to  the  los- 
ing party."  A  substantial  compliance  with 
the  statute  in  that  r^rd  la,  we  think,  aU 
that  is  necessary. 

[3]  The  law  respecting  notice  is  well  stat- 
ed In  29  Cyc.  1117,  iij  the  following  words: 
"The  general  rule  in  respect  to  notices  is 
that  mere  InfonnallUes  do  not  vitiate  them 
so  long  as  they  do  not  mislead,  and  give  the 
necessary  Information  to  the  proper  parties." 
Of  course,  where  the  statute  prescribes  a 
particular  form  of  notice,  then,  as  a  general 
rule,  the  form  required  must  be  followed 
with  reasonable  strictness,  as  und^  such  cir- 
cumstances the  form  may  be  regarded  as 
matter  of  substance.  But  where  the  statute 
does  not  prescribe  a  form,  the  question  ordi- 
narily is  whether  the  notice  actually  given 
constitutes  a  substantial  compliance  with  the 
statute.  If  the  notice  required  by  the  stat- 
ute therefore  emanates  from  au  authentic 
source  and  is  su<^  as  to  apprise  the  party 
to  be  notified  fully  of  the  whole  substance  (Ht 
the  matters  concerning  which  the  statute  re- 
quires notice  to  be  given,  the  notice  is  ordi- 
narily held  sufficient  Fry  v.  Bennett  7  Abb. 
Prac.  (N.  T.)  862.  Bee,  also,  5  Words  and 
Phrases,  pp.  4842  to  4844. 

[4]  We  tiilnk  the  notice  in  this  case  fidl; 
measures  up  to  the  foregoing  requirements. 
Tbe  court  wherdn  the  Judgmoit  was  obtain- 
ed and  the  names  of  the  parties  to  the  a<^OD 
were  given,  and  the  date  of  the  Judgment 
and  the  amount  thereof,  with  costs,  were 
clearly  stated.  We  cannot  see  how  it  can 
well  be  said  that  anything  more  could  have 
been  required  tn  order  to  fuUy  Inform  tiie 
defendant  in  that  action  ot  the  entry  of  the 
Judgmmt  and  the  time  when,  and  tiie  tmount 
for  whl^.  It  was  entered.  From  a  mere  in- 
spection ot  tile  letter  the  defendant  could 
prepare  its  notice  of  appeal,  and  this  Is  oee- 
talnly  all  the  Information  that  could  be  re- 
quired. Gonnsed  for  the  plaintiff  hereto,  how- 
ever, do  not  claim  that  the  contents  of  tbe 
letter  were  Insuffldoit  as  a  notice  (tf  the 
entry  of  Judgment ;  but  what  they  do  daim 
Is  that  notice  of  that  fact  cannot  be  Imparted 
or  served  In  the  form  it  was  don&  Ther 
contend  that  In  mcAee  to  ccmstitnte  notice  It 
must  be  a  formal  notice  of  the  oitry  of  Jndg- 
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ment  and  notiiliic  elM.  It  ■oomi  to  ns  tbat 
counsel's  own  conduct  riioira  ttist  thcv  deem- 
ed the  notice  soffleiait  In  the  form  It  was  giv- 
In  attonptlng  to  take  the  appeal,  bo 
fax  as  the  record  shows,  they  acted  npon 
tbat  notice  only  and  upon  noUilng  dse.  As 
we  have  seen,  they  acknowledged  reocApt  of 
the  letter  m  the  21st  dar  of  September,  1912* 
and  on  the  28th  day  of  October  following 
without  any  further  notice,  served  their  no- 
tice of  iweaL  Had  they  acted  seven  or 
eight  days  sodnw,  ttuir  appeal  would  have 
been  In  ample  time.  From  their  own  coo- 
dnet,  therefore,  It  appears  that,  If  they  had 
tiionght  the  notice  contained  In  the  letter 
was  Insnffldent^  they  would  hare  waited  In- 
definitely for  a  formal  notioe  and  then  have 
appealed  within  SO  days  after  recMvlng  the 
same.  They  most  have  deemed  .the  notice 
contained  in  the  letter  as  being  at  least  of 
some  force  or  they,  in  all  probaUUty,  would 
not  have  acted  aa  they  did. 

[1}  Again,  If  formal  notioe  hi^  been  serv- 
ed. It  woald  stlU  have  been  good  service  If 
made  npon  counsel,  since  they  were  the  at- 
torneys for  .the  defendant  In  the  action  pend- 
ing in  the  justice's  court  Such  Is  the  effect 
of  Oonip.  Laws  1907,  |  883fi,  and  such  Is  the 
law  generally.  See  Tripp  v.  Santa  Rosa,  etc.. 
Ry.  Co.,  144  TJ.  S.  126.  12  Sup.  Gt  666,  86  L. 
Ed.  371;  Davis  v.  Wakelee.  166  U.  S.  684, 16 
Sup^  Ot  666,  80  li.  Ed.  678;  Nenbeiger  v. 
Doycc^  29  Or.  468.  46  Fac.  908. 

The  oalj  two  cases  cited  by  plaintiff's  at- 
torneys, namely  Delmel  v.  Ob^  20  IlL  App. 
667,  end  Williams  v.  Bmmmeil,  4  Ark.  129. 
are  not  In  point  All  that  is  decided  in  those 
cases  Is  that,  where  a  statute  requires  **do- 
tlce  In  writing**  to  be  served,  the  statute  is 
not  compiled  with  by  merely  reading  a  no- 
tice to  the  party  to  be  served  wltoout  deliv- 
ering a  copy  of  the  notice  to  him.  In  the 
case  at  bar  counsel  could  have  accepted  serv- 
ice of  any  formal  notice,  and  their  acknowl- 
edgment  of  the  receipt  of  the  letter  was  In 
legal  effect  an  acceptance  of  the  notice  if  It 
was  oth«wise  sufficient  as  such. 

[I]  We  think  the  statute  should  receive  a 
reasonable  construction  and  application.  Ita 
evident  purpose  La  to  give  a  Judgment  cred- 
itor time  to  appeal  his  case  if  he  so  desires; 
and,  In  order  to  make  the  purpose  effectual, 
the  statute  requires  that  he  be  notified  in 
writing  of  the  entry  of  the  Judgment  against 
him  before  he  Is  required  to  act  Where, 
however,  a  party  is  notified  of  the  entry  of 
Judgment  In  writing,  as  was  done  In  the  case 
pending  In  the  Justice's  court,  we  can  see  no 
good  reason  for  holding  that  more  can  rea- 
sonably be  required.  We  have  already  (State 
V.  District  Court,  88  Utah,  138,  110  Pac.  981, 
Ann.  Cas.  19136,  437)  given  the  statute  a 
reasonable  application  by  holding  that  a  par- 
ty may  waive  the  notice  by  doing  some  un- 
equivocal affirmative  act  Indicating  that  he 
does  not  rely  on  the  notice.  There  is  noth- 
ing in  the  statute,  however,  that  requires  a 
particular  notice  to  be  served  In  a  particular 


manner,  bat  all  that  is  renulred  la  that  the 
Judgment  debtor  be  notlfled  In  writing  <tf  tlie 
entry  of  Judgmmt  against  him  so  that  he 
may  avail  hims^  of  his  rli^t  to  prosecute 
an  appeaL  It  la  dearly  iu>paxttit  that  the 
Judgment  debtor  in  ttiis  case  had  ample  no- 
tice of  the  entry  ct  Judgment  against  It  for 
more  than  80  days  before  an  appeal  was  at- 
tempted, and  hence  It  had  all  that  the  stat- 
nto  contemplates  that  it  should  have;  and 
In  new  of  this  neltbor  the  district  court  nor 
this  court  la  autiiorlaed  to  grant  it  more. 

I]  in  concluding  thjg.  opinion  we  desire 
to  state  that  In  our  Judgment  the  statute 
contemplates  that  the  notice  of  entry  of 
Judgment  and  proof  of  service  thereof  should 
be  filed  In  the  Justioe^s  court  where  the  Judg- 
mat  is  entered  and  made  a  mrt  of  the  rec- 
ord in  I2ie  case.  When  that  is  done,  a  mere 
inspection  of  the  record  will  disclose  what 
every  record  on  appeal  should  disclose,  name- 
ly, whether  or  not  the  record  discloses  Juris- 
diction in  the  appellate  court  If  In  the  case 
herein  ref»red  to  defbndantfs  attorney  had 
filed  a  COQ7  of  his  letter  whldi  he  daimed 
constituted  notice,  together  with  the  one  he 
received  from  plaintiff's  attorneys  in  whldi 
they  acknowledged  receipt  of  the  former  let- 
ter with  the  Justice  and  flu  latter  had  in- 
cluded the  Mters  In  the  transcript  whldi  he 
certified  upon  appeal,  the  record  would  have 
dlsdoeed  the  aotloe  ot  entry  of  Judgmmt 
and  acceptance  thereof  and  In  sudt  case  all 
the  appellate  court  would  have  been  required 
to  do  would  have  been  to  pass  upon  the  suf- 
ficiency of  the  notice  if  its  sufficiency  were 
assailed.'  That  is  all  the  appellate  court 
should  be  called  on  to  do  in  any  case.  '  That 
is,  in  every  case  the  appellate  court  should 
be  able  to  determine  Its  Jurisdiction  from  an 
inspection  of  the  record.  State  v.  District 
Court,  36  Utah.  267. 103  Pac.  261.  As  poln^ 
ed  out  in  the  case  Just  dted,  if  the  record  on 
appeal  falls  to  disclose  Jurisdiction  and  the 
appellant  nevertheleBS  asserts  that  the  facta 
which  confer  Jurisdiction  exist  but  do  not 
appear  of  record,  or  if  the  appellee  insists 
tbat  the  evidence  showing  that  the  appeal 
was  not  taken  in  time  exists  but  does  not 
appear  from  the  record,  then  the  appellate 
court  should  permit  either  party  to  file  his 
evidence  In  the  Justice's  court  from  which 
the  appeal  comes  and  have  that  court  certify 
up  such  evidence  as  part  of  the  record,  and 
when  the  record  Is  presented  to  the  district 
court  that  court  from  a  mere  Inspection 
thereof  may  then  determine  whether  or  not 
it  has  Jurisdiction  of  the  appeal  and  rule  ac- 
cordingly. The  evidence  showing  Jurisdic- 
tion or  want  thereof  should  first  be  prraented 
to  and  filed  in  the  court  of  original  Jurisdic- 
tion and  by  that  court  made  a  part  of  the 
record  on  appeal.  In  the  case  before  us.  how- 
ever, no  question  was  raised  with  regard  to 
whether  notice  of  entry  of  Judgment  was 
served  or  accepted;  the  manner  of  proof  be- 
ing waived,  the  receipt  of  the  letter  constitut- 
ing notice  of  entry  of  Judgment  acknowledg- 
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ed,  tbe  dlstilot  oonrt  was  called  upon  to  de- 
termine only  the  mffidoicy  of  the  notice,  tbe 
same  as  la  any  case  where  Its  snfflclency  Is 
assailed.  Soch  a  qaestlon  may  arise  tn  any 
case,  and  that  qnestion  must  then  be  detw- 
mined  from  what  appears  on  the  record  and 
not  from  evidence  diAors  the  record. 

For  the  reasons  heretofore  stated  the  writ 
reQnlrtng  the  district  oonrt  to  reinstate  the 
appeal  should  thwefore  be,  and  It  acoordins- 
ly  la*  denied,  wUh  oosts; 


McOABTY.  a  3^ 
cur. 


and  STSAnP,  J.,  eon- 


BCABOMBN  et  aL  t.  ANACONDA  COPPBB 
MINING  CO. 

(Sopieme  Court  of  Sfontana.   Nor.  24,  1818.) 

1.  Mastu  and  Sebtaht  <|  118*)— Bxauu- 
noN  oB  Ofsbation— Viounoir  or  Stat- 
OTEs— Civil  Lubiutt. 

That  a  penalty  is  imposed  for  a  violation 
of  Rev.  Codes,  t  8536,  requiring  the  doors  on 
the  safetr  caxe  in  a  shaft  mine  to  be  dosed 
when  carrying  the  men,  woald  not  make  one 
violating  it  immune  from  civil  liability. 

[£d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  177.  202,  209 ;  Dec  Dig. 
I  118.*] 

2.  Mabteb  and  Sebvant  (S  118*)— BBonu- 
TION— Caob  DooBa. 

Bev.  Codes,  ]  8536,  makhig  it  unlawful  to 
operate  a  shaft  mine  unless  it  is  aqoipped  with 
a  safety  caga,  with  steel  doors,  and  providiog 
that  the  doors  "must  be  cioaed"  when  carrying 
the  men,  imposed  an  absolute  duty,  and  tbe 
employer  cannot  excuse  ooncompliance  on  the 
ground  that  be  cannot  comply  with  the  statute 
by  exercising  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  177.  2(S,  20G;  Dec  Dig. 

I  iia»l 

8.  Masteb  and  Skbvaht  (|  118*)— Rbtboaoi* 

ivB  Statutes. 

Bev.  Codes,  %  8536,  makli^  It  unlawful 
to  operate  a  shaft  mine  unless  equipped  with 
a  safety  cage  with  steel  doors  which  are  v  re- 
quired to  be  closed  when  it  is  operated,  dews 
not  create  any  right  of  action  or  destroy  any 
defense  available  when  it  was  enacted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  SS  177,  202,  209;  Dec.  Dig. 
S  118.*] 

4.  Death  ($  II*)— Eight  of  Action— Com- 
mon Law. 

At  conunon  law  there  was  no  civil  right 

of  action  for  death  caused  by  wrongful  act. 
[Ed.  Note.— For  other  cases,  see  Death,  Cent 

Dig.  H  10,  15 ;  Dec  Dig.  {  11.*] 

6.  Death  (8  15*)— Right  of  Action— Natubb. 

The  right  or  action  for  death  by  wrongful 
act  or -neglect,  given  by  Rev.  Codes,  S  6486,  to 
decedent's  heirs  or  personal  represeDtatives, 
wbile  independent  of  tbe  right  of  action  dece- 
dent would  have  had,  is  of  the  same  character 
and  can  only  be  maintained  it  decedent  could 
have  maintained  an  action  bad  he  survived. 

[Ed.  Note.— For  other  cases,  see  Death.  Gent 
Dig.  8  17 ;  Dec  Dig.  §  15.*] 

6.  Death  (|  21*)— Actions— DiraNSES—NBQ- 
lect  Conbtitutino  Cbimb. 

In  an  action  by  heirs  for  deatb  by  a  negli- 
gent act,  which  is  also  a  crime,  defradant  is  not 
limited  to  those  defenses  available  in  a  criminal 


Sroseeutitm  for  tbe  same  offense,  enumerated  bj 
Cev.  Codes,  |  9208,  but  may  make  all  detenaei 
available  In  an  ordinary  actlim  for  negtigcnce. 

[Ed.  Note.-~For  other  cases,  see  Death.  Cent 
Dig.  81  23,  80-32;  Dec  Dig.  {  21.*] 

7.  Action  (f  82*)— Fobms  or  Aotioh— Aaou- 

TION. 

While  the  common-law  Conns  of  scticm  in 
abolished,  the  piinctplss  underiyliis  them  hava 
not  been  changed. 

[Ed.  Note^For  other  cases,  sec  Action,  Cent 
Dig.  H  2S7-261,  316;  Dec  Dig.  8  82.*] 

8.  Nbouoenob  (I  102*)— FOBH  OF  AonoH— 
At  Common  Law. 

At  common  law  one  receiving  personal  in* 
juries  caused  by  negligence  could  sue  either 
in  trespass  or  m  case,  whether  the  action  bs 
a  tort  Or  a  crime ;  the  reme<^  being  in  trespaw 
if  tbe  injury  was  direct  and  in  case.  If  conse- 
quential or  resulting  from  nonfeasance,  wiea 
negligence  must  be  alleged. 

[Ed.  Note. — For  other  cases,  sec  Negligence, 
Cent  Dig.  8  168;  Dec  Dig.  8  102.*] 

9.  Appbai.  and  Bbbob  (8  1001*)— ^ivoiho^ 

CoNCLUfaVKNBBS. 

If  there  is  any  substantial  evidence  to  snp- 
port  a  verdict,  tbe  Supreme  Court  will  not  di»- 
tnrb  it,  as  every  presumption  is  in  favor  of 
the  correctness  of  the  trial  court^s  conclusiou. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error.  Cent  Dig.  81  88^78928-8831;  Dee. 
Dig.  i  lOOl.*]  " 

10.  Tbiaz,    a   848*)  — FtMDnros— GinBU 

FiNDINOS. 

A  general  finding  for  defendant  Is  eqnin- 
lent  to  a  finding  in  its  favor  upon  every  istoe 
necessary  to  support  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Trial,  Gest 
Dig:  88  809-812;  Dec.  Dig.  |  343.*] 

11.  Death  (8  28*)— Mastib  ahd  Sbbvant  (| 

233*)  —  INJUBIES  —  CoNTBIBXnrOBT  NkGU- 

gencb. 

If  one  employed  to  open  and  close  the  cage 
doors  of  a  shaft  mine  cage,  pursuant  to  Bev. 
Codes,  f  8536,  neglected  bis  duties  while  being 
lowered  or  hoisted  and  was  Injured  therefrtaw 
neither  he  nor  his  hdrs  oould  zeeorer  agaiut 
the  employer. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8f  25,  26;  Dec  Dig.  8  23;*  Master  and 
Servant,  Cent  Dig.  88  681.  684-686,  701-742; 
Dec  Dig.  8  233.*! 

12.  Mastbb  and  SnvANT  (1 118*)— Masteb' B 

DtJTT— StTFFICIENCT  OF  EMPLOYfes. 

Rev.  Codes,  8  8536,  providing  that  the 
doors  of  a  shaft  mine  rafety  cage  "moat  be 
dosed"  when  carrying  men,  does  not  require  tbe 
employment  of  a  man  soie^  to  tend  the  doon 
or  prohibit  the  employer  from  imposing  that 
duty  upon  one  having  other  duties  not  inter- 
fering therewith. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  177.  202,  200;  Dec  Dig. 

8  118.*] 

13.  Masteb  and  Sebvant  (8  118*)— Go5- 

STBUCTION. 

Bev.  Codes,  8  8636,  providing  that  the  doors 
of  a  shaft  mine  cage  must  be  closed  when  car- 
rying men,  must  be  given  a  rcasonatde  con- 
Btructlon  in  view  of  the  evil  sought  to  be  rem- 
edied by  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  88  177,  202,  200;  Dee.  Dig. 
8  118.*J 

14.  Masteb  and  Sebvant  (8  276*)— Ihjobibs 
—Actions— SuFFicixNCT  of  Evidbsce. 

In  an  action  for  the  death  of  an  employ* 
killed  by  falling  out  of  a  shaft  mine  Mf" 
through  the  open  door,  evidence  held  to  soitaui 
a  finding  that  decedent  was  to  all  inteats  a  sta- 


•For  otlier  cams  sm  same  topic  and  section  NUUBfi^B  in  Dee.  Dig.  4  Am.  Dig.  Ksy-No.  Berlaa  *  Scp'r  lodazw 


Digitized  by 


Google 


Mont.) 


MABOMSK  T.  ANACX»f DA  OOFP£B  MIKIKO  00. 


969 


tlon  tender  and  raquired  to  dose  door  when 
he  entered  the  cage  to  be  boUted. 

rSid.  Note.~For  other  cases,  see  Master  and 
Semnt,  Cent  Dig.  H  9M,  960,  970, 

876;  Dae.  Die.  I  2m*] 

Appeal  from  Dlatrlct  Court,  Silver  Bow 
County;  Jeremiah  J.  Iiynch,  Judge. 

Action  by  Flora  liaronen  and  others 
against  the  Anaconda  Copper  Mining  Com- 
pany. From  a  Judgment  for  defendant  and 
an  order  denying  a  motion  for  new  trial, 
plalntlfh  appeal.  Affirmed. 

Hanry,  Templeman  &  Darlea,  of  Butte,  for 
appellants.  Cw  F.  Eelley  and  L.  O.  Evans, 
hoth  of  Botte,  W.  B.  Bodgets,  of  Anaconda, 
and  D'Oay  StfTera,  of  Bntte,  for  reqwudoit 

HOLLOWAYt  J.  The  philntlfla  are,  re- 
flpectlvetly,  the  snrrlTlng  children  and  widow 
of  August  MaroDM,  deeeased,  and  prosecute 
this  action  for  damages  on  account  of  the 
death  of  the  &tber  and  husband  by  the  al- 
leged wTODgCal  act  of  the  defendant  The 
complaint  radtes  the  relationship  of  the 
plain  tiffs  to  the  deceased  and  alleges  that  on 
September  7,  19U«  Angoat  Itoronen  woa  an 
employ  d  of  title  defendant  company  engaged 
In  underground  mining;  that  the  company 
was  carrying  on  "»*"<"g  opezatkuu  through 
the  Uoltte  Mnipby  shaft,  a  vertical  abaft, 
more  than  300  fbet  deep;  that  while  In  the 
discharge  of  his  duties  as  such  employ^  and 
whUe  at  the  1,200-foot  level  In  the  shaft,  he 
entered  ooe  of  the  defmdanf  s  mining  cages 
for  the  purpose  of  being  hoisted  to  the  sni^ 
face;  that  the  defendant  hoisted  him  from 
the  1,200-foot  leveL  to  about  the  1,000-foot 
level  in  titie  sliaft  when  Maronoi  fUl  from 
the  cage,  receiving  injuries  from  which  be 
died.  The  gravamen  of  the  cha^  is  that 
the  defendant  hoisted  Uaronen  without  hav- 
Ing  closed  the  cage  doors,  and  because  of  this 
tmet  alone  the  accident  occurred  The  act 
or  cnniaslon  is  diarged  to  have  been  wrong- 
ful and  unlawful.  The  answer  admits  the 
employment  and  the  operations  of  the  de- 
fendant company  through  the  Mollis  MurjAy 
shaft;  that  while  being  hoisted  through  that 
shaft  and  at  about  the  1,000-foot  level,  and 
while  the  cage  doora  were  not  closed,  Maro- 
noi  f ^1  from  the  cage,  recet^ng  the  bijorles 
from  which  he  died,  and  that  if  the  doors 
had  been  closed  he  would  not  have  fallen 
from  the  cage.  All  other  allegations  of  the 
complaint  are  denied;  and  In  addition  the 
defendant  pleaded  assumption  of  risk,  negli- 
gence of  fellow  Bwants,  and  that  the  dece- 
dent's death  was  due  to  his  own  fault,  neg- 
lect, and  disobedioiee  of  orders.  These  af- 
firmative allegations  were  traversed  by  re~ 
ply,  and  tlie  cause,  being  at  issoe^  was  tried 
to  the  court  without  a  jury  and  reeulted  in 
a  Jndgmoit  for  defendant,  from  which  Judg- 
ment and  an  order  denying  them  a  new  trial 
the  plalntUEs  mosecnte  these  appeals. 

The  complaint  ebargea  the  defendant  with 
violating  section  8536,  Bevlsed  Codes,  which 


makes  It  unlawful  for  any  parson  or  eorpo- 
ratlon  to  carry  on  mining  operations  through 
a  vertleal  shaft  more  than  300  feet  de^  un- 
less the  shaft  is  equipped  with  a  safety  cage 
with  steel  doors,  and  said  doors  "must  be 
closed  when  lowering  or  hoisting  the  men," 
except  that  when  sinking  only  the  doora  need 
not  be  used.  For  a  violation  of  any  of  the 
provlslona  of  the  section  a  penalty  Is  pre- 
scribed. 

[1,2]  Practically  all  of  appellants'  prelim- 
inary hypotheses  may  be  conceded  at  once, 
in  substance  if  not  In  the  form  in  which  they 
are  expressed,  viz.:  That  section  8536  is  a 
penal  statute  and  its  violation  Is  a  orlme; 
that  section  64S6,  Bevlsed  Codes,  gives  to 
these  plaintiffs  a  right  of  action  against  this 
defendant,  provided  the  def^idant's  wrongful 
act  or  neglect  was  a  proximate  cause  of  Au- 
gust Bferonoi's  death;  that  the  fact  that  a 
penalty  Is  attached  to  a  violation  of  section 
8636  does  not  render  the  defeodant  initi^^^n^ 
from  cIvU  llablUty;  and  that  the  duty  to 
close  the  cage  doors  when  men  are  being 
lowered  or  hoisted  is  an  absolute  oaae,  in  the 
sense  that  the  employer  will  not  be  heard  to 
say  that  by  the  exercise  of  ordinary  care  he 
cannot  comply  with  the  requirement.  The 
foregoing  questions  asM^  and  we  are  brought 
to  a  consideration  of  the  character  of  this 
action  and,  as  an  Incident  thereof  the  de- 
fenses, if  any,  whidi  are  available. 

There  Is  not  any  contention  made  that  the 
deCmdant  company  had  not  folly  complied 
with  the  law  in  providing  and  properly  equ^ 
l4ng  the  cage  in  use.  The  on^  charge  of 
wrongdoing  is  in  falling  to  cloae  the  cage 
doors  before  attempting  to  hoist  employes. 

[I, «]  That  section  86S6  does  not  create 
any  right  of  actUm  or  destrc^  any  defense 
available  at  the  time  of  Its  enactment  are 
questions  aet  at  rest  by  the  f onnw  decision 
of  Uils  court  Osterludm  v.  Boston  Ik  Mont 
Con.  O.  A  S.  Min.  Go^  40  Mont  006, 107  Pa& 
480.  In  the  absence  of  some  statute  creating 
this  ^ght  of  action,  these  plaintiffs  would  be 
remediless,  for  It  was  the  rule  at  common 
law  that,  tsa  the  death  of  one  person  caused 
by  the  wrongful  act  of  another,  the  law  fur- 
nished no  remedy  by  dvll  action  (Dillon  v. 
Great  Northern  By.  Co,  88  Mont  485,  100 
Pac.  060);  and  it  waa  to  somtly  this  lapse 
ttiat  liord  Campbell's  Act  was  adopted  In 
England,  and  statutes  of  the  same  general 
character  have  been  enacted  in  this  country. 
Our  own  provision  is  found  in  section  6486, 
above,  wtlctk  declares  that  when  the  death 
of  one  person,  not  a  minor,  is  caused  by 
the  wrongful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may  main- 
tain an  action  for  damagee  against  the  per- 
son causing  the  death.  It  is  by  vlrtae  of 
that  sectiim  that  these  plaintiffs  are  now  tn 
court;  and  the  character  of  this  action  and 
the  defenses  available  are  to  be  determined 
from  a  construction  of  that  section.  The 
statute  does  not  deal  with  questions  of  plead* 


*Fer  other  cum  see  eune  toide  end  MeUon  NUMBER  In  Deo.  Dig.  a  Am.  Dig.  Ker-No.  Sertee  ft  Rep'r  Isdeiee 


Digitized  by 


C 


970 


ISO  PACIFIC 


re:porteb 


Qioat 


tag,  and  the  focts  necessary  to  be  stated  in 
any  glTen  Instance  depend  upon  the  character 
of  the  right  asserted.  In  MelTlUe  t.  Bntte- 
BalakUra  O.  Co.,  47  Mont  1.  130  Pac.  441, 
we  gave  to  tills  provision  of  the  law  onr  most 
earnest  consideration.  Its  history  was  traced 
and  Its  purpose  determined.  Thwe  was  In- 
volved directly  the  inquiry:  "Do  the  words 
of  the  statute,  'wrongful  act  or  n^lect  of 
another,'  Imply  actionable  wrong  or  negli- 
gence toward  the  deceased  or  toward  the  sor- 
vlrlng  wife  and  children?"  After  a  thorough 
examination  of  the  subject,  in  ttie  light 
of  the  history  of  the  provision  and  Its  ampli- 
fication by  other  tribunals,  Chief  Justice 
Brantly,  speaking  finr  the  court,  said :  "The 
meaning  of  the  expression  'wnmgfnl  act  or 
neglect  of  another*  thus  became  eatabUshed 
and  clearly  limited  to  those  cases  only  where- 
in the  death  la  wrongful  as  against  the  de- 
ceased and  to  preclude  recovery  death 
was  due  to  the  decedents  own  fiiult"  Be- 
ferring  to  the  lei^slatlre  history  and  the 
former  deckdons  of  this  court  which  recog- 
nise the  role  that  under  this  statute  recovery 
can  be  tiad  only  In  a  case  In  which  the  de- 
ceased was  himself  without  fault,  the  Chief 
Justice  proceeded:  "The  interpretation  thus 
given  the  statute  by  tfie  Legislature,  and  im- 
pliedly tbeae  decisions  of  this  oourt,  has 
be(»me  so  firmly  established  as  the  rule  of 
decision  in  tbSa  Jurisdiction  that  we  do  not 
feel  justified  in  departing  from.  It  To  sus- 
tain the  plalntlfb'  contrition  would  be  to 
adopt  an  Intopretatlon  which  the  Legisla* 
ture  never  Intended  that  the  statute  should 
have  and  thus  destroy  detenses  of  which 
defemitont  cannot  be  deprived,  except  by  act 
of  the  Legislature.  If  a  change  should  be 
wrought,  it  is  the  office  of  that  body  to 
make  it,  and  not  of  this  court"— and  conclud- 
ed by  quoting  from  the  opinion  of  Qie  Su- 
pi«ine  Court  of  the  United  States  in  North- 
em  Padflc  By.  Co.  v.  Adams,  182  V.  S.  440, 
24  Sup.  Ct  408,  48  L.  Ed.  61S,  a  carrier 
and  passenger  case  where  a  like  statute  was 
conEddered,  as  follows! '  "The  two  terms, 
therefore^  'wroi^ful  actf  and  'neglect,*  imply 
alike  the  omission  of  some  duty,  and  that 
duty  mus^  as  stated,  be  a  du^  owing  to  the 
decedent  It  cannot  be  that  If  the  deatb 
vras  caused  by  a  rightful  act  or  an  uninten- 
tional act  with  no  omission  of  duty  owing  to 
the  decedent,  it  can  be  considered  wrongful 
or  negligent  at  the  suit  of  the  heirs  of  the 
decedent  They  claim  under  him,  and  they 
can  recover  only  in  case  he  could  have  re- 
covered damages  had  he  not  been  killed  but 
only  injured.  The  company  is  not  under 
two  different  measures  of  obligation,  one 
to  the  passenger  and  another  to  his  heirs. 
If  It  discharges  its  full  obligation  to  the 
passenger,  his  heirs  have  no  right  to  compel 
it  to  pay  damages." 

[i]  The  rule  of  law  is,  then,  setUed  in  this 
state  that  while  the  right  of  action  given  In 
section  6^  to  the  heirs  or  personal  repre- 
sentatives is  Independent  of  that  whldi  the 


deceased  would  have  bad  if  he  had  snrvlved 
his  injury,  yet  it  is  of  the  same  character 
and  depends  upon  the  same  facts;  and  the 
inquiry  whether  a  given  state  of  facts  con- 
stitutes a  cause  of  action  In  favor  of  the 
surviving  widow  and  children  depends  upon 
the  answer  to  the  inquiry:  Would  the  same 
fdiCta,  if  stated  by  the  Injured  man,  constitate 
a  cause  of  action  in  his  behalf?  That  the 
allegations  disclosing  a  breach  of  a  statntoi; 
dut?  charge  legal  negligence,  and  that  tbis 
complaint  states  a  cause  of  action  for  dam- 
ages for  negligence,  may  be  conceded  even 
though  the  word  "n^llgentf' ,  or  "ne^- 
gently"  is  not  used. 

[I]  But  the  Immediate  questkm  ttton  us 
Is  not  whether  the  complaint  states  a  cause 
of  action  but  whether  the  facts  alleged  con- 
stitute a  cause  of  action,  Ind^iendently  of 
the  element  of  n^fU^ence.  We  might  answer 
tbia  interro^tory  by  reference  to  the  fore- 
going decisions  of  our  own  court  and  con- 
clude this  dlscuBslui  upon  the  evidence  but 
for  the  earnestness  with  which  counsd  fi>r 
a^follantB  contend  that,  because  the  act  or 
omission  dbarged  in  tbis  Instance  amounts  to 
a  crime,  tiie  defendant  Is  limited  to  tbm 
defenses  only  which  would  be  available  to 
It  ta  a  criminal  action  In  which  it  was  de- 
ftodant  prosecuted  by  the  state  upon  In- 
dictment or  Information  (barging  the  uidaw- 
ful  killing  of  August  Maronen.  Tlu  pleas 
available  in  a  criminal  actUm  are  oiunwrated 
In  section  9209,  Revised  Codes:  "Thoe  are 
four  kinds  of  pleas  to  an  Indictment  or  In- 
ftamation.  A  plea  of:  (1)  Guilty.  <9  Hot 
guilty,  (H)  A  former  Judgment  of  conviction 
or  acquittal  of  ttie  offense  diarged,  frtdch 
may  be  lOeaded  tithtx  with  or  wiOiout  tbe 
plea  of  not  guilty.  Once  in  Jeopard;"— 
but  these  are  dedaied  to  be  applicable  to 
a  diarge  presented  by  indictment  or  Informa- 
tion and  they  are  not  applicable  to  dvll 
actions.  There  is  not  any  more  reason  tor 
applying  the  provisions  of  section  9209, 
above,  to  ttils  action  than  tliere  Is  for  in- 
voking the  other  rules  of  orimlnal  proGednc& 
Counsel  for  appellants  would  scarcely  admit 
that  In  all  actions  of  this  characta-  the  comi- 
ty attorney  must  appear  fbr  the  plahitUF; 
tbat  the  action  must  be  initiated  flUoK 
a  complaint  Indictment  or  information;  thit 
defendant  diould  be  brought  into  court  I? 
warrant;  that  the  proceeding  might  be  com- 
menced in  a  Justice  of  the  peace  court  and 
defendant  be  entitled  to  a  preliminary  ex- 
amination; that  tbe  pleas  must  be  made 
orally;  that  the  defendant  diould  be  eotltled 
to  twice  the  number  of  peremptdiry  cballoig- 
es  allowed  the  plaintiffs;  that  plaintUb 
should  be  compelled  to  sustain  the  burden  of 
proving  the  charge  made  by  evidence  beyond 
a  reasonable  doubt;  that  a  Jury  trial  could 
not  be  waived;  and  that  a  unanimous  lec- 
diet  on^  could  be  returned — and  y^  tbe 
reason  for  invoking  one  prorislon  of  the  Code 
of  Crlndnal  Procedure  Is  Just  as  cogent  u 
tiiat  In  favor  of  any'  other  one.  Gounsd  err 
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lo  WBsgmiiig  that  tbe  ordinary  defeiuea  arall- 
able  in  Mgllgenee  acttou  nerer  were  appUca- 
Ue  to  8  cliarge  wUcb  amonnta  to  a  gtIdw 
wboi  made  In  a  dvU  action. 

Aside  from  the  few  fnndamental  prlndides 
enumerated  in  the  Coostltutlvn,  wa  have  but 
two  sonrcee  to  which  to  resort  In  order  to 
determine  nUee  of  sabetantlTe  law  or  law 
of  procedure:  The  Oodea  and  the  common 
law.  "Law  iB  a  aolons  expieesiou  ot  the 
win  of  the  sninene  power  of  the  state." 
Iter.  Codes,  S  856a  "The  win  at  the  sapreme 
power  is  expressed:  (1)  By  the  OmstltatiraL 
<S9  By  statates."  Section  3661.  "The  com- 
mon law  of  Bnghmd,  so  far  as  it  Is  not  re- 
pugnant to  or  IncoDsUrtent  with  the  CJonstttn- 
tlon  of  the  United  States,  or  the  GonstltDtltm 
or  laws  of  this  state,  or  of  the  Oodes,  is  the 
role  of  decision  in  all  the  courts  of  tiiia 
state.**  Section  8662.  There  Is  not  any  rule 
of  the  Constltation  or  provision  of  the  Oodes 
which  l«ids  support  to  Hie  view  for  whidi 
appellants  contrad,  and  we  are  equally  cer- 
tain that  sndi  a  mle  was  not  invoked  at 
common  law. 

[7]  While  the  ccoamon'law  forms  of  action 
have  been  abolished  In  this  state^  the  princi- 
ples which  underlie  them  have  not  been 
dianged,  and  a  reference  to  the  forms  as 
well  as  the  prindplee  not  infrequently  aids 
In  determining  the  character  of  a  or 
a  remedy.  The  Lord  Hl^  Ohancellor  of 
Ctareat  Britain  In  his  recent  address  to  the 
American  Bar  Association,  In  retterrlng  to  the 
cmnmon  law  with  special  reference  to  its 
growth  and  derelopment,  saidi  "Its  paradox 
Is  that  in  ito  beginning  the  forms  of  action 
came  before  the  snbstanc&  It  Is  In  the 
history  of  BngUsh  remedies  that  we  have 
to  study  the  growth  of  rights."  If  Angust 
Maronen  bad  not  been  killed  bnt  only  Injured 
and  had  broi^t  his  action  for  damages 
against  this  defendant  diarglng  the  viola- 
tion of  this  same  statote  as  a  proximate 
canse  of  bis  Injury,  wonld  his  complaint 
atato  a  canse  ot  action  indep^dently  of  the 
element  of  netfl^Eenoe? 

[1]  At  common  law  the  injured  par^  had 
his  remedy  In  trespass  or  by  an  action  on  the 
case,  d^>endent  upon  the  diaracter  of  the 
act  which  caused  the  injury,  but  it  was  Im- 
material whether  the  wrongful  act  amounted 
to  a  crime  or  «ily  a  tort  If  the  Injury  was 
the  tanmedlato  and  direct  result  of  the  wrong- 
ful act,  the  remedy  was  sought  in  trespass ; 
but  if  the  Injnry  was,  as  to  the  act  complain- 
ed ott  consequential  or  arose  from  nonfea- 
sance, then  the  remedy  was  by  an  action  oa 
the  case.  To  Ulustrato:  (1)  It  the  defendant 
bad  struck  Maronen  with  the  cage  or  bad 
thrown  Mm  from  it,  bis  form  of  action  would 
have  been  trespass,  and,  if  the  injury  result- 
ed from  the  defendant's  negligence,  the  ac- 
tion would  not  have  differed  from  any  other 
n^lgence  action  so  far  as  It  affected  the 
defenses  available;  but,  If  the  injury  re- 
sulted from  defendant's  intentional  act,  then 
a  plea  of  Justiflcatlon  alone  would  have  been 


anllabla  (2)  Bat  for  the  Injury  ariring 
from  his  fan  from  the  cage  which  resulted 
from  the  omission  to  dose  the  cage  doors, 
his  action  would  have  been  on  the  case,  and 
negligence  must  have  been  alleged.  Fleming 
T.  Lockwood,  86  Mont  881,  US'  Fac.  902,  14 
L.B.A(M.  B.)«28,mAm.St  Bep^  876, 
IS  Ann.  Gas.  288.  So  far  as  this  action  Is 
concerned,  these  observations  upon  the  rules 
of  pleading  at  common  law  are  somewhat 
more  speculative  than  practical.  They  an- 
swer appellanti'  contention  and  aid  in  de- 
termining the  line  of  demarkatlon  between 
the  class  of  personal  injury  actions  in  which 
negUgsnee  is  not  a  necessary  elonent  and 
the  class  In  wbidi  Uie  auction  of  aegU- 
genoe  Is  necessary. 

This  complaint  states  a  canse  <tf  action  for 
damages  caused  by  negUgokce,  but  it  does 
not  state  a  canse  of  action  upon  any  other 
theory;  and,  having  set  forth  facts-  which 
disclose  legal  negUgoice  on  the  part  oC  de- 
fendant it  was  permissible  for  it  to  interpose 
any  ot  the  ordinary  defenses  sizeable  In 
n^llgence  cases.  Possibly  there  may  be 
found  authorities  trtskib.  dispute  this  condu- 
sion.  The  Illinois  court  has  reached  a  dif- 
ferent result,  but  upon  a  dlfEerrat  penal 
statute.  Aside  from  the  Illinois  cases,  the 
dedskms  cited  by  counsel  for  appellants  are 
not  In  conflict  with  our  conclusion.  As  we 
view  them,  they  are  not  in  point  in  fact  or 
in  principle.  We  do  not  think  there  is  any 
analogy  between  this  case  and  an  actlm  for 
damages  caused  by  dueling,  assault  and  bat- 
tery, OF  ui  abortion.  But,  wliatever  may  be 
said  of  the  authorities  elsewhere,  the  ded- 
d<m  in  Osterholm  v.  Boston  ft  Mont  Oon.  0. 
ft  8.  Mln.  Co.,  above,  Is  decisive  of  the  ques- 
tion In  this  stata  In  our  opinion,  however, 
the  determlnatt<m  ckF  tills  ctrntroversy  Is  to 
be  found  in  the  merits  as  disclosed  by  the 
evidence  and  it  Is  of  little  omseqnence  by 
what  name  the  suocessful  defense  Is  desig- 
nated. 

[I]  The  trial  court  heard  the  witnesses,  ob- 
served their  demeanor  while  upon  the  witness 
stand,  and  every  presumption  wiU  now  be 
Indu^^d  In  favor  of  the  oonectness  ot  ite 
concluslona  If  tftere  Is  substantial  evidence 
to  support  any  of  defienduitB  special  defraises 
or  from  which  a  fair  inference  to  that  ef- 
fect can  be  drawn,  then  this  court  wlU  not 
IntCTfere. 

On  September  7.  1911,  the  deceased,  with 
Powers,  Conroy,  Ryan,  and  UpdegralT,  all 
miners  employed  by  the  defendant  company, 
were  directed  to  cement  up  a  leak  in  a  bulk- 
head in  a  drift  on  the  l,!iOO-toot  level  from  the 
MoUle  Murphy  shaft  where  gas  was  escaping. 
In  the  course  of  their  operations  XTpdegraff 
became  affected  by  the  gas,  and  Ryan,  Maron- 
en, and  Conroy  took  him, upon  the  cage,  and 
without  closing  the  doors  the  signal  to  hoist 
was  given,  and  when  at  the  1,000-foot  level 
or  thereabouts  Marcmen  fell  from  the  cage 
and  was  killed.  The  evidence  given  upon 
the  trial  is  very  meager,  and  there  are  not 
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any  cUq^oM  anoBtlmu  of  fact  nalniUffk 
called  Mn.  MoronCD,  who  testified  to  the 
relatloiiBhlp  eztstbiK  between  thezn  and  the 
deceased,  to  the  haUta  and  earning  eapadtar 
of  tlie  deeeaeed  and  Ua  contillmtians  to  theee 
platnttffa.  Then,  upon  an  admtaalon  far  the 
defendant  aa  to  the  expectancy  In  Ufe  of 
(me  of  Maronm'e  age  as  shown  bj  flie  stand- 
ard tables  of  mortality  and  as  to  the  cost  of 
an  annuity,  plaintiffs  rested  their  case.  The 
defendant  called  the  mine  foreman,  the  shift 
boss,  and  two  of  the  men  who  were  with 
Maronen  when  he  fell  from  the  cage.  At  the 
close  of  their  testimony  the  cause  was  snb- 
mltted  without  rebuttal.  To  set  forth  even 
a  brief  abstract  (tf  the  testimony  ot  defoid- 
anfs  witnesses  would  not  aem  any  purpose, 
useful  or  oUierwls&  We  have  studied  it 
carefully,  and  our  contilnston  la  that  It  tends 
to  proTO  the  folUnring  facts:  Hut  at  IbB 
time  of  this  accident,  and  for  acme  consider- 
able time  prior  thereto,  Oien  were  bat  two 
men  regularly  employed  on  each  shift  in  the 
Mollle  Murphy  shaft,  and  for  this  reason 
there  were  not  aiqr  station  tenders,  but  the 
men  on  shift  or  working  in  ttie  shaft  wbea 
they  were  being  hoisted  or  lowered  were  re- 
quired to  vpesk  and  close  the  cage  doors  them- 
selves; that  as  to  Uaronsn  this  duty  was 
imposed  by  apedflc  Insbmctlons  given  blm 
li^Tidnally ;  that  the  role  required  the  first 
man  upon  the  cage  to  close  the  door  on  his 
side  of  the  cage;  that,  at  the  time  these  mm 
entered  the  cage  for  the  purpose  of  bringing 
npdegraff  to  the  surface,  Manmen  was  the 
first  man  to  oitor  tlie  cage;  that  he  did 
not  (dose  the  door  next  to  where  he  sttwd; 
and  that  It  was  through  that  door  that  be 
felL  The  cause  of  his  fall  is  not  disclosed. 
There  Is  a  bare  smggestlon  that  after  the  cage 
started  he  became  affected  by  the  gas.  Just 
before  starting,  Ryan  asked  Maronen  and 
Conroy  how  they  felt  and  reoeiTed  a  response 
from  each  that  he  felt  fine 

[II]  With  the  evidence  from  which  thesb 
ftict  (iimclnBiona  are  drawn  before  It,  the 
trial  court  made  a  general  finding  In  favor 
of  tile  defttidaut  whi<ai  is  equlvaloit  to  a 
finding  in  defendant's  favor  upon  every  Is- 
sne  necessary  to  support  the  Judgment  City 
of  Butte  V.  MlkosovlB,  89  Mont  300,  102 
Pac.  693;  Hansen  v.  Larsen,  44  Mont  300, 
120  Pac.  229.  There  is  some  evidence  that 
the  rule  requiring  the  miners  to  (dose  the 
cage  doors  was  habitoally  vtolated  by  Con- 
roy and  possibly  by  othera,  but  there  is  not 
any  evidence  that  such  violations  were  coun- 
tenanced by  the  defendant;  on  the  contrary, 
It  la  disclosed  that  when  some  miners  In  Its 
employ  were  detected  violating  the  role  a 
short  time  before  this  accident  occurred, 
they  were  Immediately  discharged.  Neither 
do  we  attach  importance  to  the  fact  that, 
at  the  precise  time  of  this  accident  Maro- 
uen's  place  of  regular  employment  was  not  in 
the  Mollle  Murphy  shaft  He  had  been 
working  there  but  a  short  time  before,  was 
familiar  with  the  conditionst  and  under- 


stood ttie  duty  irUdi  was  imposed  upon  Urn. 
Whan  tida  safety  cage  statute  In  its  present 
form  wu  enacted,  the  Legislature  under- 
stood that  a  corporation  Is  an  intangible 
ttUty,  and  that  the  duty  to  dose  tbe  cage 
doors  must  of  necessity  be  Imposed  upon 
some  servant  of  the  corporation. 

[11]  If  a  corporation  employed  a  man 
irtiose  wa3»  duty  it  was  to  opai  and  dose 
the  cage  doors  at  a  particular  station,  and 
suidi  station  trader  neglected  his  duty  when 
he  himself  was  being  lowered  or  hoiited, 
Willi  the  result  that  he  was  killed  or  injured, 
neither  his  heirs  or  prasonal  representatlTes 
in  tbe  one  Instanos,  nor  he  himself  in  tbe 
otliOT,  could  recover,  tor  the  very  obrlons 
reason  that  he  would  be  respondUe  for  tbe 
result— would  be  tbe  sole  author  his  mis- 
fortune; We  ar«  not  called  upon  In  this  in- 
stance to  detmnlne  to  what  extent  a  cor- 
poration operating  under  this  statute  wmj 
impose  upon  Its  worklngmen  generally  tbe 
duty  to  close  tbe  cage  doors.  We  are  net 
required  to  onnplioato  tbe  question  before  at 
in  order  to  make  ito  solutbm  more  dlfilcult 

[If]  At  the  time  this  injury  occurred  there 
were  only  two  men  regularly  employed  on 
each  shift  on  the  work  reached  through  the 
MolUe  Murphy  shaft,  and  the  questton  for 
Bolntifm  Is:  Was  it  the  duty  of  tbe  defendant 
corporation,  under  those  drcumstaocea,  to 
employ  station  tenders  (a  man  for  each  sta- 
tion, where  the  two  mlnras  or  either  of 
them  might  be  sent  to  woriO,  whose  sole 
duty  it  would  be  to  open  and  close  the  cage 
doors,  or  in  this  particular  instancy  when 
five  men  were  lowered  to  perform  a  partic- 
ular piece  of  woik  out  <»f  the  ordinaqr,  was 
it  incumbent  upon  the  ouployer  to  Ure  a 
sixth  man  to  go  along  for  tbe  special  pur- 
pose of  closing  the  cage  doors?  This  statute 
does  not  Impose  such  a  duty  In  tonus. 

[It]  Its  provisions  are  to  be  given  a  rea- 
sonable eonstmctton,  In  view  of  the  erlli 
sought  to  be  remedied  Ite  enactment 
Notwithstanding  Ito  penal  character,  it  Is  a 
police  regulation  designed  to  protect  the 
lives  of  the  m^  engaged  In  the  otrahazard- 
ous  occupation  of  deep  underground  min- 
ing. But  it  was  not  Intended  to  lay  an  on- 
bargo  upon  the  mining  Iwtostry,  and  oonse> 
quently  it  does  not  contsn^te  that  It  shall 
be  necessary  that  two  or  three  men  be  em- 
ployed to  wait  up<m  one  man  yrbo  is  active- 
ly engaged  In  mining.  It  does  InqKwe  a  duty 
and  contemplates  that  in  its  discharge  some 
one  shall  be  employed  to  act  for  the  coi^ 
poratiou  In  performing  tbe  manual  labor  of 
opening  and  closing  the  cage  doors.  If  the 
man  so  engaged  is  capable,  understands  tbe 
method  to  be  pursued  in  fulfilling  the  obli- 
gation of  his  employment  and  Is  not  Incum- 
bered with  other  duties  which  tend  to  Inter> 
fere  with  the  discharge  of  the  mechanical 
operation  of  opening  and  (dosing  the  doors, 
it  would  seem  that  the  corporation  discharg- 
ed its  duty  in  the  first  instance,  tbough  it 
might  thereafter  be  liable  to  some  one  dse 
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Injnrad  by  nuon  of  tke  failure  Of  this 
agoat  or  mvaiit  to  dlacliarga  the  duty  as- 
cdsned  talni;  tn  otber  words,  so  Ions  u  tlw 
other  duties  Imposed  upon  tbe  man  who  Is 
to  open  and  close  tbe  cag«  doon  do  not  in- 
terfere with  Us  work  of  openluK  and  doe- 
lug  the  doors,  the  statute  does  not  express- 
ly or  Impliedly  problbit  tto  imposition  of 
eaeb  dual  duties  or  make  the  employment  of 
a  man,  whose  eole  duty  it  BtaaU  be  to  open 
and  dose  tbe  doors,  ImperatiTe.  The  evi- 
dence tends  to  show  that  Maronen  was  an 
expraKooed  miner  and  a  capable  man;  that 
in  each  door  opening  of  the  cage  used  In  the 
MolUe  Murphy  shaft  were  double  doors 
which  dosed  Inwardly  and  lodced  or  tau- 
tened by  a  dmple  device;  that  each  door 
weighed  less  than  IB  pounds  and  opened  and 
dosed  easily;  ttut  tbe  doors  imon  tbls  cage 
were  in  good  working  condition,  and  that  It 
requlTed  no  technical  knowledge  or  eiperl- 
enoe,  and  very  little  latMw»  to  dose  them; 
that,  so  far  as  the  defendant  was  concern- 
ed, tbe  work  which  BCaronen  was  required  to 
do  upon  the  occasion  when  he  w^  Injured 
had  no  relation  whaterer  to,  and  could  not 
interfere  with,  tbe  dlsdiarge  of  1^  duty  to 
dote  tbe  cag»  door;  tbat  be  bad  am^ 
porttmlty  to  dose  tbe  door  before  the  cage 
was  hoisted;  tbat  It  was  his  dvty  to  do  so; 
tbat  be  faUed  in  the  dlsdiaxge  of  that  duty 
and  paid  the  penalty  with  bis  life.  0^  erlp 
deuce  does  not  show  or  tend  to  show  that 
he  was  so  engrosssd  with  bis  attrition  to 
Updegrair  tlut  be  could  not  dose  the  door 
or  that  in  the  excitement  he  forgot  to  do  so. 
Ccmroy  likewise  fftlled  to  dose  tbe  door  on 
his  side  of  the  cage  and  explains  his  remiss- 
ness by  saying,  "It  was  dangerous,  bat  we 
took  tbe  diance,  I  guess." 

[14]  Onr  condnslon  is  that  the  trial  court 
was  jQiOfied  in  finding  that  Bfaronen  was  to 
all  intento  and  purposes  a  stotlon  tender  in 
the  sense  that  it  was  his  duty  to  dose  the 
door  when  he  entered  the  cage  to  be  hoisted, 
and  that  bis  death  resolted  txom  Us  failure 
to  dlsdiarge  a  duty  which  could  be  and  was 
rightfully  Imposed  upon  him;  and,  because 
he  could  not  have  succeeded  upon  these  facts 
in  an  actlcm  it  he  had  been  Iqjnred  only, 
neither  bis  heirs  nor  posonal  representatlvee 
4!an  succeed  to  this  one. 

Tbe  Judgment  and  order  denying  plain* 
tiffs  a  new  trial  are  afflnned. 

Affirmed. 

BRAMTLT,  a  J.,  and  8ANNBB,  3^  oon- 
cor. 


ANDEB80N  t.  BBRRUM.    (No.  1,919.) 
(Supreme  Court  of  Nevada,    Dec.  13,  191S.) 
1.  TkESPASS  (I  16*)— TiTLB  10  SUPPOST— Ll- 

can  SB. 

Where  plaintiff  had  a  license  to  cut  timber 
on  another's  land,  and  to  flume  It  or  carry  it 
out,  he  migr  maintain  an  action  for  injories 


caused  by  defendant's  tfespasslng  sbe^  to  the 

roads  ana  the  flume. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  18-81;  Dec.  Dig.  |  19*] 

2.  Xbbspass  (S  19*>— Bights  or  AonoN. 

Where  piiiinriff  bad  &  license  to  cut  and 
remove  timber  from  a  third  person's  land,  he 
is  not  entitled  to  damages  for  injariea  to  the 
herbage  on  mch  land  caused  by  defendant's 
trespassing  sheep,  for  only  the  owner  entitled 
to  the  herbage  oould  maintain  each  action. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Gent  Dig.  H  18-81;  Dec.  Dig.  | 

3.  Tbibpabs   (I   48*)  — OoMFZianTT  — Strm- 

CIKZICT. 

In  an  action  for  damages  by  trespassing 
sheep,  where  It  appeared  tbat  plaintiff  had  only 
a  license  to  cat  amber  on  the  lands  of  a  third 
person,  he  cannot,  under  a  oomplalnt  alleging 
damages  to  tbe  herbage  on  that  land  and  other 
land  owned  by  liim,  recover  anything  for  injury 
to  the  verdure;  the  complaint  not  designat- 
hig  how  much  damage  was  done  on  toe  diflep- 
snt  luids. 

[Bd.  Note^Fw  other  cases,  see  Trespass, 
Cent  Dig.  H  102-111;  Dec.  Dig.  |  48.*] 

4.  WnNBSBBa  (I  268*)— Cbobs-Exawnation. 

The  cross-examinatioa  mast  be  limited  to 
matters  stated  In  the  examination  in  chief  and 
questions  to  test  the  accuracy,  veracity,  and 
crediUU^  of  Ihs  wltocss,  though  it  is,  of  conme, 
competent  to  call  out  anything  tending  to  mod- 
ify or  rebat  the  conclusion  or  inference  result- 
ing from  the  facts  stated  by  the  wltn^  In  his 
direct  examination. 

[Bd.  Note.— For  other  eases,  see  Witnesses, 
Gent  Dig.  H  981-048.  969;  Dee.  Dig.  |  268.*] 

5.  WETmsBBs  (I  268*)— GBofls-BxAiairATioN. 

The  rule  Hmiring  the  cross-examination  to 
matters  stated  in  the  examination  in  chief  does 
not  prevent  the  cross-examinii^  party  from 
mafchig  the  witness  his  own  after  the  adverse 
party  has  conduded  his  case  in  chief,  nor  does 
It  prevent  the  court  from  allowing  a  rigid  ex- 
amiuatioQ  if  the  witness  be  hostile. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  981-^8,  969;  Dec.  Dig.  §  268.*] 

6.  WlinESSES  (i  286*)— EZAUNATIOR- Beoi- 
BECT  BXAUINATION. 

Where  plaintiff  was  cross-examined  as  to 
why,  in  his  former  suit  he  did  not  claim  as 
great  damage  as  in  the  present  one,  those  quea- 
uons  were  proper,  and  will  not  authorize  his 
attorney  on  his  redirect  examination  in  aiUng 
him  lewing  questlDns  suggesthig  tiie  answer. 

[Bd.  Note.— For  other  caeas,  ese  Wltoesses, 
Cent  I>lg.  II  98a  994^»99;  Dec.  Dig.  |  286!^ 

7.  Appbal  and  Bbbob  (|  1048*)— Bxview— 
Habmlesb  Brbob. 

The  allowance  of  leading  questions  on  the 
redirect  examination  of  plaintiff  is  not  reversi- 
ble error  where  the  matters  elicited  might  as 
well  bave  been  elicited  by  a  longtt  series  of  di- 
rect questions. 

[Sid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  41W-a46,  56174168- 
4160;  Dec.  Dig.  %  1048.*] 

8.  WlTNESSBS  (S  240*)— BXAHZZTATION— LXAD- 
INO  QUESnONB. 

The  allowance  of  leadhv  questions  is  a 
Diatter  principally  within  the  discretion  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  795,  837-839,  841-846 ;  Dec.  Dig. 
!  240.*] 

9.  Appeal  and  Ebbob  (f  971*)— Bxview— 
HAB1II.ESS  Ebbob. 

While  ordinarily  the  allowance  of  luiding 
questions  is  no  ground  for  reversal  even  if  the 


*F«r  etlwr  esses  see  same  topic  end  section  NUHBBB  la  Dec.  Dig.  *  Am.  Dig.  Ker-No.  Series  a  Rep'r  ladnea 
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trial  eonxt  atnuca  Ita  discretion,  the  abnse  maj 
be  80  flagrant  as  to  require  a  reversal. 

[Sid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Die  H  88S2-8S67i  Dee.  Dig.  1 

Appeal  from  District  Coort,  Doo^aa  Coun- 
ty ;  Frank  P.  Langan,  Judge. 

Action  by  S.  C.  Anderson  against  horxla 
Berrum.  From  a  Judgment  for  plaintlfl,  de- 
fendant appeals.  Affirmed  on  condition  that 
plaintiff  enter  remittitur. 

Sommerfield  ft  Curler,  of  Reno,  for  appel- 
lant Alfted  Charts,  of  Carson  City,  for  re- 
spondent 

TALBOT,  O.  3.  Plalntifl  brought  this  ac- 
tion to  recoTer  for  trespass  by  defendant's 
band  of  about  2,800  eOieep.  In  the  complaint 
flled  upon  the  commencement  of  the  action 
the  different  Items  constituting  the  damage, 
bat  not  the  amount  claimed  for  each,  were 
stated,  and  an  a^regate  sum  ot  $860  de- 
manded, and,  after  demurrer  was  interposed 
and  sustained,  plaintiff  filed  an  amended 
complaint,  In  which  he  asked  Judgment  for 
twice  that  amount,  and  spedQed  the  sums  be 
claimed  for  the  different  acts  causing  the 
damage.  - 

According  to  the  amended  complaint,  It  is 
aoaght  to  recover  as  damages  $350  for  herd- 
ing and  grazing  the  sheep  upon  the  lands  of 
the  plaintiff,  and  the  eating  and  tramping  of 
the  grass  and  verdure  so  it  would  not  re> 
plenlsh,  $50  for  knocking  down  a  part  of  the 
piles  of  cordwood  which  plaintiff  had  upon 
the  land,  $160  for  tramping  and  filling  with 
rocks  and  debris  the  road  and  trails  used  by 
the  plaintiff  for  packing  wood,  and  $150  for 
tramping,  choking  up,  and  filling  springs 
which  were  situated  on  the  land,  and  which 
were  need  by  •plaintiff  for  hoosebold,  stock, 
and  domestic  purposes,  and  for  flnming  wood. 

H.  M.  Yerington  had  executed  an  agree- 
ment, called  a  lease,  to  J.  F.  Barrett,  who  as- 
signed it  to  the  plaintiff,  and  which  allowed 
Barrett,  or  the  plalntifl  as  assignee,  the  right 
of  entering  open  the  flume  and  the  timber 
lands,  a^regatlng  2,116  acres,  described 
therein,  "for  the  porpose  of  flaming  wood 
through  said  flume  to  Carson  river,  and  cut- 
ting the  timber  upon  said  land  to  any  ex- 
tent he  may  deem  advlsnble  (but  not  to  bold 
possession  of  any  part  of  said  flume  or  tim- 
ber lands  for  any  other  purpose  whatsoever)." 

[1]  As  claimed  by  the  ai^t^lant,  this  so- 
called  lease  did  not  conv^  the  grass  on  the 
land  to  Barrett,  or  to  the  plaintiff  as  as- 
signee. -  Nevertheless,  the  coort  properly  ad- 
mitted it  in  evidence,  because  it  tends  to 
sustain  lOalntlff's  right  to  cut  and  flume  the 
wood,  and  incidentally  to  use  the  road  and 
traUs,  and  to  recover  for  damage  done  to 
them  and  to  the  wood.  The  agreement  was  in 
force  by  the  consent  of  the  parties,  notwith- 
standlDiC  the  omission  of  any  provision  speo- 
Ifytng  the  time  during  which  the  privilege  <^ 
cutting  and  flumlng  timber  was  to  continue. 


[2]  Exception  is  taken  to  the  following  In- 
structions, which  were  requested  by  the  de- 
fendant and  refused  by  the  court: 

"The  Jury  la  instructed  that,  plaintlfl  bar- 
ing failed  to  prove  legal  title  to  any  of  the 
lands  described  In  the  complaint  as  having 
been  leased  by  him  from  H.  M.  Terlngtoo, 
he  Is  not  entitled  to  recover  damages  for  or 
on  account  of  def^danf  s  sheep  having  been 
herded  or  grazed  upon  said  land." 

"The  Jury  Is  Instructed  that  the  plaintiff 
has  not  oflered  any  testimony  of  any  dam- 
age suffered  by  him,  if  any,  for  loss  of  verdure 
or  grass  on  said  land  described  in  the  com- 
plaint, and  In  arriving  at  the  amount  of  dam- 
ase,  if  yoor  verdict  should  be  for  the  plain- 
tiff, yon  cannot  take  into  consideration  any 
loss  the  plaintiff  may  have  sustained  foi 
verdure  or  grass  eaten  up  or  destroyed  by 
defendant's  sheep  when  upon  said  land." 

If  they  had  been  given,  these  Instmctlons 
would  have  told  the  Jury  that  the  plaintiGr 
could  not  recover  damages  for  the  beiding 
or  grazing  of  she^  or  fbr  the  eating  or 
loss  of  the  .grass  and  verdure  on  the  Toing- 
ton  land,  which  would  have  been  strictly  cor- 
rect so  far  aa  the  Instructions  go.  As  the 
r^t  to  the  grass  or  to  use  the  land  for  graz- 
ing purposes  was  not  conveyed  by  Yerington 
to  plaintlfl  or  his  assignor,  the  rl^t  to  re- 
cover any  damage  for  the  grazing  or  eatli^ 
of  the  grass,  or  the  mere  trespass  of  the 
sheep  upon  the  land,  remained  In  Yerington 
or  the  owner  of  the  land,  and  to  him,  and 
not  to  the  plaintlfl,  the  defendant  would  be 
responsible  In  law  for  the  eating  of  the 
grass  and  ttte  destruction  of  the  verdure. 

[S]  Plaintiff  is  not  entitled  to  recover  any- 
thing on  account  of  the  Yerington  land  under 
paragraph  4  of  the  amended  complaint 
which  alleges  the  claim  for  $350,  or  the  larg- 
est it^  of  the  damage,  for  the  gzadng  apon 
the  lands  described  In  tlie  complaint,  and 
whidi  does  not  designate  how  much  of  tbis 
damage  was  done  on  the  Yerington  land,  nor 
how  much  on  the  other  land.  In  view  of  tbe 
testimony  of  the  plaintiff  that  most  of  tbe 
grass  was  upon  his  land,  possibly  it  may  be 
Inferred  that  most  of  the  grass  eaten  was 
upon  his  land ;  bat  the  amount  of  the  d&m- 
age  which  he  sustained  by  the  grazing  or 
eating  of  the  grass  on  his  own  land,  uid 
which  he  would  be  mtitled  to  recover,  is  oot 
shown  by  auction  or  proof.  As  the  plsln- 
tlfl  could  recover  only  for  Injury  to  proper- 
ty or  some  right  belonging  to  him,  the  error 
in  refusing  to  Instruct  the  Jury  that  he  could 
not  recover  for  the  grazing  and  eating  of  the 
grass  on  the  Yerington  land,  which  had  not 
been  conveyed  to  him,  ts  apparent 

Tbe  elemfflits  of  damage  are  separate,  and 
the  purpose  of  having  them  alleged  separate- 
ly is  that  they  may  be  considered  and  proved 
separately.  The  claims  for  knocking  down 
the  wood,, for  filling  the  road  and  trails  with 
rock  and  debris,  and  for  tramping  and  chok- 
ing the  springs  are  provable  and  recoverable 
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under  their  own  allegattonfl,  and  not  under 
the  one  for  herding  end  grazing  the  sheep 
upon  the  Imnde.  iheep  might  have  eaten 
the  snm  and  deetroyed  the  verdnre  without 
committing  any  other  damage.  The  right  of 
action  for  tnjnir  to  the  wood  belongbig  to 
the  plaintiff  wat  as  separate  from  any  rl^ 
of  action  in  IkTor  of  Teilngton  for  treqmas- 
1ns  ud  sraidng  npon  the  lands  as  If  Qie 
grass  destroyed  had  been  on  land  tai  wUdi 
the  plaintur  bad  no  Interest 

After  refusing  these  instmctlms,  wbldi 
voBj  bave  reaotted  In  the  award  by  the  jnxy 
to  the  plaintiff  of  damases  for  the  mtSng  of 
the  grass  and  the  destruction  of  the  Terdnre, 
the  owner  of  the  land  conld  tning  a  sol^  and 
recorer  the  damage  occasioned  In  this  regard 
from  the  defendant,  who  would  be  doubly 
mulcted  if  he  conld  not  arold  the  payment  of 
this  damage  In  this  action.  These  Instrac 
tions  did  not  mean  that  the  plaintiff  could 
not  recorcr  for  any  Injury  to  his  own  prop- 
erty or  rl^t,  end,  if  th^  had  been  given, 
and  the  plaintiff  had  desired  one  which 
wonld  have  told  tlie  Jury  that,  notwithstand- 
ing the  plalnttfl  could  not  recover  for  the 
gnslng  and  eating  of  the  grass  and  verdure 
on  the  Terington  land,  he  ynm  entitled  to 
compensation  for  any  damage  which  he  sns- 
talned  by  reason  of  the  filling  and  Injury  to 
the  roads  and  trails,  the  trampling  of  the 
springs,  and  the  lessening  of  the  flow  of  wa- 
ter which  he  used  In  moving  and  flundng  the 
wood,  he  should  have  drawn  and  presented 
It  to  the  conrt 

{4,  g]  Over  the  objection  of  the  defendant, 
the  court  allowed  plaintiff  to  answer  upon 
his  redirect  examination  several  leading 
questions  which  pot  Into  his  month  words  of 
his  attorney,  solne  of  whldk  qnestlons  were : 

"Q.  Ton  first  tHHmgtat  snlt  in  Ormsby  coun- 
ty for  |298?  A.  Tes,  sir.  Q.  Under  my  ad- 
vice? A.  Tee,  sir.  Q.  Z>ldn*t  I  teU  you  at 
that  time  he  mlf^t  pay,  and  It  would  be  bet- 
ter to  take  9299  than  to  go  all  through  the 
courts? 

"Mr.  Gnrler:  We  object  to  the  question  on 
the  ground  that  It  Is  leading,  sagj^stlve,  and 
hearsay.  «nd  the  answer  to  that  question 
wonld  be  a  self-servii^  declaration. 

"The  Conrt:  Objection  overruled;  answer 
the  qneatlon. 

"Mr.  CarUr:  We  note  an  exception  on  Uie 
grounds  stated  In  the  objection. 

"A.  I  told  Mr.  Obarts  I  wanted  to  sue  fbr 
$800.  Q.  And  what  was-  my  advice?  A.  Tou 
said  I  could  not  sue  In  the  Justice  conrt  for 
more  than  gSOO.  Q.  Didn't  I  also  advise  you 
to  sue  for  as  Uttle  as  possible  In  order  to  get 
ttie  mon^? 

"Mr.  Curler:  Same  objection. 

'THie  Court:  Same  ruling  and  exertion. 

''A.  I  know  you  did. 

"The  Court:  Note  an  exertion  npon  the 
grounds  stated  In  the  former  objection. 

"A.  Zes;  yon  told  me  to  put  in  the  Jus- 
tice's conrt,  and  get  quick  suit  of  It  Q.  And 
sue  for  ag  little  as  possibll  because  he  might 


pay  tt.  A  Tea,  sir.  Q.  Tbai  yon  brought 
another  snlt  in  this  court  immediately  fid- 
lowing  that,  and  they  knocked  you  out  7 
*Vr.  Charts:  Strike  that  out  ' 
"Mr.  Curler:  I  wish  to  insist  upon  our  ob- 
Jectbm  to  the  whole  of  this  testimony  for 
this  reason:  The  fact  that  a  matter  la 
brought  out  on  cross-examination  does  not 
change  the  rule  as  to  the  form  of  question. 
On  redirect  examlnaUon  the  same  rule  ap- 
plies as  to  form,  so  &r  as  the  form  of  the 
question  Is  concerned,  and  that  the  witness 
was  asked  the  question  on  cross-examination 
does  not  give  his  counsel  any  more  privilege 
of  putting  tile  answers  In  his  mouth  than  tC 
these  questions  were  put  upon  direct  exami- 
nation and  not  upon  redirect  examination. 

"The  Court:  Tba  mling  of  the  court  wlU 
stand. 

"Mr.  Charts:  Mow,  then,  Mr.  Anderson, 
after  that  suit  in  the  Justice's  court  was  dis- 
posed of  in  whatever- way  it  may  han  been, 
you  bron^t  a  suit  in  this  court,  which 
counsel  has  referred  to,  in  which  you  claim- 
ed therein  9360  damages,  and  that  was  de- 
murred to,  and  Uie  demurrer  sustained,  and 
then  you  brought  suit  for  9700;  very  likely 
you  have  forgotten. 

"A.  X  don't  know  about  that  Q.  Now,  yon 
broufl^t  that  snlt  in  Ormsby  eotmty,  and  th^ 
demurred  to  that,  because  you  had  not  nam- 
ed the  county  Douglas  In  it  with  spedfle 
local  subdivision  of  Mallory  Canyon.  Didnt 
I  advise  you  still  to  sue  for  a  small  amount 
to  the  end  that  lit.  Bermm  might  pay  and 
not  put  us  throng  a  suit?  *  •  •  Q.  Did 
I  advise  you  at  that  time  to  still  sue  for 
as  small  an  amount  as  possible?  A.  Tes,  sir. 
Q.  In  order  that  he  might  pay  without  fur- 
ther Uttgatlon?  A.  Yes,  sir;  X  know  yon 
did.  Q.  Then  after  that  X  further  advised 
you  as  to  the  amount,  and  dldnt  X  tdl  yon 
to  sue  for  the  full  amount?  A.  Yes.  sir ; 
you  put  it  in  for  9700  in  place  of  9800.  Q. 
I  did?  A.  Ton  forgot  this  980a 

"Mr.  Charts:  That  Is  alL  Oh,  I  forgot  my- 
self for  9800." 

In  this,  and  in  most  JuzisdlcUons  in  this 
country,  the  cross-examination  must  be  limit- 
ed to  mattws  stated  in  the  examination  in 
chief  and  questions  to  test  the  accuracy, 
veracity,  and  credlWUty  of  the  witness. 
Buckley  v.  Buckley,  12  Nov.  423 ;  Id.,  14  Nev. 
262;  rergnson  t.  Rutherford.  7  Nev.  885; 
Ookely  v.  State,  4  Iowa,  477;  People  v.  Mil- 
ler, 33  OaL  09;  Houghton  v.  Jones.  68  XT.  8. 
a  Wall.)  706, 17  U  Bd.  003;  Hughes  v.  Coat 
Co.,  104  Fa.  207;  Hurlburt  v.  Meeker,  104 
III.  541 ;  Jones  im  Evidence,  |  620.  This  mie 
does  not  prevent  the  cross-CTamlning  party 
from  making  the  witness  his  own  after  the 
adverse  party  has  dosed  his  case  In  chief, 
and  does  not  ivevent  the  court  from  allow- 
ing, in  its  discretion,  a  rigid  examination  of 
the  witness  If  be  is  hostile.  Nash  v.  Mc- 
Namara,  30  Nev.  143,  93  Pac.  405,  16  I*  R. 
A.  (N.  8.)  168,  144  Am.  St  Rep.  694 ;  Hough- 
ton V.  Jones,  68  U.  S.  a  WaU.)  706,  17  I*  Ed. 
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608.  On  erosB-examliwtlon  It  1b  competent 
to  call  out  anything  tending  to  modify  or 
rebnt  the  conclusion  or  inference  reenltlng 
from  the 'facts  stated  by  the  witnesa  on  his 
direct  examination.  Wilson  t.  Wagar,  26 
Mich.  452. 

[1. 7]  There  were  no  good  reasons  for  al- 
lowing questions  so  flagrantly  leading,  such 
as  the  hostility  or  lack  of  understanding  of 
the  witness,  and  this  testimony  does  not  oome 
under  any  of  the  exceptions  to  the  rule  for- 
bidding the  patting  to  a  party  to  titte  action 
of  leading  questions  by  his  own  attorney.  As 
an  excnse  for  asking  these  leading  questions, 
it  is  said  that  when  a  party  brings  out  new 
matter  upon  cross-examination  he  makea 
the  witness  his  own,  and  that  leading  ques- 
ttons  may  be  asked  on  re-examl nation.  Peo- 
ple T.  Court,  83  N.  T.  438.  Bnt  no  such  role 
applies  to  new  matter  whldi  im  properly  a 
part  of  the  cross-examinaUon  of  the  wi^ 
nees,  or  relating  to  matters  testing  his  ac- 
curacy or  Teradty,  and  it  on^t  not  to  aiq;^ 
to  a  party  to  the  action  when  be  Is  being 
interrogated  by  his  own  attorney.  The  rea< 
sons  which  allow  a  litigant  to  call  the  oppos- 
ing party  or  a  hostile  witness  to  the  stand 
and  ply  him  with  leading  questions  should 
ordinaiUy  preclude  the  asking  of  leading 
qnestions  on  his  cross,  redirect,  or  any  ex- 
andnatlon  by  his  own  attorney.  If  the 
bounds  of  proper  cross-examination  are  not 
exceeded,  and  they  were  not  in  this  Instance, 
the  witness  Is  deemed  to  be  continually  the 
witness  of  the  par^  Intiodacing  him.  Ste- 
phen's Digest  of  the  Law  of  Brldenee  <Ohan 
Ed.)  art  127,  note  L 

[l»  I]  The  questions  which  the  d^endanf  s 
attorney  asked  the  plaintiff  relating  to  his 
having  claimed,  in  an  action  brought  in  the 
Justice's  court  and  In  the  original  complaint 
in  fhis  action,  about  half  the  amount  of 
damage  he  cUUUned  on  the  trial  were  proper 
crosB-examinallon,  because  they  tended  to 
test  his  accuracy  or  vary  his  testimony.  Ste- 
phen's Dig.  of  Et.  art  129;  Jones  on  Er.  { 
822.  They  did  not  relate  to  new  matter  in 
any  way  authorizing  his  own  attorney  to 
ply  him  with  leading  questions.  The  same 
rule  applies  to  any  witness,  but  for  greater 
reasons  to  a  part?  to  the  acU<m.  Althou^ 
on  redirect  examination  the  allowing  of  these 
leadtng  questlonB  was  unfair  and  improper. 
It  la  not  deemed  reversible  error,  and  es- 
pecially In  view  of  the  conclusion  that  the 
Judgment  must  be  reduced  or  the  case  re- 
manded for  a  new  trial,  under  the  daim 
that  the  rerdict  is  exce^ve,  and  that  the 
evidence  will  not  sustain  a  recovery  for  more 
than  $350.  After  it  had  been  shown  that  the 
plaintiff  bad  brought  the  suits  originally  for 
less  than  the  amount  of  damage  be  claimed 
upon  the  trial,  it  would  have  been  proper  for 
his  attorney  to  have  asked  him  to  explain 
why  he  had  sued  for  less  than  he  was  claim- 
ing, and,  if  the  leading  questions  had  been 
disallowed,  as  they  should  have  been,  no 


donbt  by  direct  questions  t3M  ^alntUTs  rea- 
sons would  have  been  didted.  Whether  lead- 
ing qoetttons  should  be  allowed  is  a  matter 
mostly  within  the  discretion  of  the  trial 
court  and  any  ahnse  of  the  rules  regarding 
them  is  not  ordinarily  a  ground  for  reversal 
State  T.  Williams.  81  Nev.  360,  102  Pac.  974; 
1  Greenleaf,  Br.  |  435:  Jones,  E>v.  S  819;  1 
Wlgmore.  Br.  §  776 ;  Hagulre  t.  People,  219 
lU.  16,  76  N.  S.  67;  City  v.  Wltman.  122  Ind. 
538,  23  N.  B.  796;  Gibson  T.  Qlizoslnskl,  76 
III.  App.  400 ;  Peters  U.  S.,  94  Fed.  127, 
36  G.  G.  A.  105 ;  State  t.  Wbalen,  148  Ho. 
286,  40  S.  W.  989.  Bnt  tile  Improper  allowhig 
of  leading  questions  may  be  so  prejudicial  ss 
to  require  a  rerersaL  Woodruff  v.  State,  72 
Neb.  SIS,  101  N.  W.  1114 ;  State  t.  Hazlett. 
14  N.  D.  490, 106  N.  W.  617 ;  Tumey  v.  State, 
8  Smedes  &  M.  (Miss.)  104,  47  Am.  Dec  75. 

As  a  considerable  snm,  but  aomethiz^  less 
than  half  of  the  $360  cdalmed  for  gnuAng  md 
eating  the  grass,  may  have  been  allowed  by 
the  Jury  for  grazing  and  eatli^  the  grass  on 
the  ^erington  lands,  it  is  evident  that  tbe 
Judgment  should  not  stand  for  the  full  1600 
awarded  by  the  verdict  If  within  tai  days 
the  plaintiff  flies  In  this  court  a  written  cod- 
sent  Uiereto,  an  order  will  be  made  thtt 
tbe  amount  of  the  Judgment  be  reduced  to 
$360,  and  tbat  the  costs  of  the  appeal  be 
paid  by  the  plalntlg.  If  suA  consmt  is  net 
filed,  tbe  Judgment  will  be  reversed,  and  0ie 
case  remanded  for  «  new  tilnL 

NORGROSS,  J.,  concurs. 

NoTK.— McGARRAN,  J.,  having  beonne  a 
member  of  the  court  after  the  argumait  and 
submission  of  the  caee,  did  not  participate 
in  the  opinion. 


CAMPBELL  V.  GOLDFIELD  GONSOU  WA^ 
TEB  CO.   (No.  1.98S.) 

(Sonnme  Court  of  Nevada.    Dee.  12,  1^ 

1.  Watibs  Ann  Wateb  Coubsks  (I  21*)— Mi5- 

XHO  LOOATIOlTft— APPRDFBIATIOIf. 

The  location  ot  a  mining  claim  on  land  in 
which  ft  spring  arose  will  give  the  locator  no 
claim  to  tne  water  flowing  from  the  spring  in 
a  natural  channel,  as  against  an  appropriator; 
for  title  to  rach  flow  can  only  be  acaoired  hy 
appropriation  and  application  to  a  beneficial 
use. 

[Ed.  Note.— For  other  cases,  see  Waten  and 
W^ater  Courses,  Cent  Dig.  |  14;  Dea  Dig.  I 
21.*] 

2.  Waters  aito  Wates  Coubsbs  d  7^- 
Sfriitqs— Appsopbiatiohs. 

Where  the  waters  ot  a  spring  flow  la  t 
natural  water  course,  they  are  the  sabJeet  ot  ■ 
beneficial  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1 2;  Dec  Dig-  I  7.*] 

8.  Watkbs  and  Wateb  Coubsbs  {{  30*)' 
Change  ih  Use  or  Wateb  bt  Appbopma- 

TIOK.  , 
One  havlK  no  right  to  tbe  waten  of  i 
■prhig  which  now  la  a  natural  water  eosftt 
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cannot  object  tbat  a  prior  appiopriator  hw 
chanced  hu  tue  of  tbe  stnam. 

[Ed.  Note.— For  otiier  coies,  see  Waters  and 
Water  Oouisei,  Cent  Dig.  I  20;  Dec.  Dtg.  | 

30.*] 

Appeal  from  District  Court,  Esmeralda 
County;  Peter  J.  Somers,  Judge. 

Action  by  Luther  B.  Campbell  against  the 
Goldfleld  Consolidated  Water  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Thompson,  Morehouse  &  Thompson,  of 
Goldfleld,  tot  appellant  Potter,  West  &  Pot- 
ter, of  Los  Angties,  Cat,  W.  H.  Bryant,  of 
Denrer,  Colo.,  and  Heniy  M.  Hoyt,  of  San 
Frandsco,  CaL.  for  reqioDdent 

NOBCBOSS,  J.  This  is  an  action  to  quiet 
title  to  a  certain  aQtiss,  known  as  Hyde 
spring,  and  the  waters  ther^  and  fhnrtng 
tberefrom,  and  for  a  permanent  Injunction 
restraining  respondent  from  interfering 
therewith. 

Plaintiff,  appellant  herein,  in  his  complaint 
asserted  title  to  the  spring  In  question,  and, 
tbe  waters  flowing  therefrom,  by  Tirtne  of 
owner^p  of  a  certain  unpatented  mining 
claim  known  as  Qie  "Capricorn"  In  the  Llda 
mining  district,  oonnty  of  Esmeralda,  vrtUch 
be  alleged  embraced  said  spring,  and  that  he 
and  his  grantors  and  predecessors  In  Interest 
bad  been  in  the  exdnsive  possession  and  oc- 
cupation of  said  mining  dalm.  Including  said 
spring,  for  more  than  four  years  prior  to 
tbe  commencement  of  tlie  action.  The  com- 
plaint farther  allied :  "That  said  spring  of 
watra  and  the  flow  thereftom  is  a  part  and 
pared  of  said  lends  hereinbefore  described, 
and  has  not  been  appropriated  or  diverted  by 
any  person  or  persons."  Defendant,  respond- 
ent herein,  in  its  answer  dented  spedflcally 
tbe  auctions  in  the  complaint,  and  set  up 
ownership  In  itself  of  the  land  embracing 
said  spring  "by  virtoe  at  a  certain  mtnlng  lo- 
cation, known  as  tbe  "December  Sooth," 
made  on  tbe  29th  day  of  December.  1904,  by 
tbe  grantors  and  predecessors  in  interest  of 
reqHmdent  and  by  virtue  of  a  relocation  of 
said  ground  as  a  mining  claim,  known  as  the 
"Spider  No.  1,"  made  on  the  1st  day  of  Jan- 
nary,  1907,  by  certain  others  of  respondents 
grantors  ud  predecessors  in  interest  For 
a  furtber  answer  and  defense,  reqiondent  set 
up  own«nlhip  of  the  spring  and  fbe  waters 
flowing  tiieretrom  by  vlrtae  of  an  actual  ap- 
propriation of  the'  waters  flowing  from  said 
spring  and  tho  application  thereof  to  a  ben- 
eficial use  by  its  grantors  and  predecessors 
in  Interest,  and,  also,  an  ai^ropriation  regu- 
larly granted  to  the  grantors  and  predeces- 
sors in  interest  of  reqpondent,  by  the  office  of 
the  State  Engineer  of  tbe  state  of  Nerada. 
made  on  June  22, 1906,  under  and  by  virtue 
of  that  certain  act  of  the  Legislature,  rela- 
tive to  Uie  appropriation  of  waters,  approved 
February  16,  1903,  as  amended  Harcdi  1, 
1905.   Defendant  prayed  for  Judgment  that 


plaintiff  take  nothing  by  tills  action,  and  that 
defendant  he  decreed  to  be  tbe  owner  of  tbe 
spring  In  controversy  and  the  waters  flow- 
ing therefrom. 

Tbe  court  below  found  as  facts  that  the 
plaintiff  was  tbe  owner  of  the  Capricorn 
claim  (tocated  January  1,  1908>;  that  ttie 
spring  in  controversy  was  within  the  bound- 
aries of  defoidan^s  Spider  No.  1  claim. 
That  on  December  29,  1904,  W.  H.  Hyde, 
C.  L.  Hyde,  and  K.  P.  Allred  located  the 
said  December  South  claim,  and  thereafter 
perfected  sutii  location,  and  that  the  said 
claim  Included  the  said  spring,  and  that  said 
Hydes  and  Allred  continued  in  the  occupan- 
cy thereof  until  the  1st  day  of  January, 
1907.  That  at  tbe  Ume  of  tbe  location  of 
tbe  said  December  South  claim  the  said 
spring  tbereon  and  the  waters  flowing  there- 
from wm  public  waters  of  the  stete  of 
Nevada.  Tbat  In  tbe  axmtb.  of  December, 
1906,  the  said  Hydes  and  AUred  applied  aU 
the  waters  flowing  from  said  spring  to  a  ben- 
eficial use  by  using  the  same  for  mining  and 
domestic  purposes  and  the  irrigation  of  cer- 
taln  lands.  Tbat  on  the  20th  day  of  Decon- 
ber,  1005,  tbe  said  Hydes  and  AUred  made 
application  to  tbe  State  Hnglneer  to  appro- 
priate said  waters  for  a  beneficial  use,  and 
tbereafter  on  tbe  22d  day  of  Jun^  1908,  the 
said  State  Bn^eer  issued  his  certificate  of 
appropriation  to  tbe  defendant  as  the  as- 
signee and  grantee  of  the  said  Hydes  and 
Allred,  which  said  certificate  contains  Ibe 
following  provlslotts : 

"Amount  of  appropriation,  1  cu.  ft  per 
sec.;  amount  of  prior  appropriations,  0  acre 
feet  per  year;  date  of  appropriation,  Dee.  20, 
1905 ;  description  of  land  to  be  irrigated,  and 
for  which  this  appropriation  is  determined, 
3  acres  during  1906-07-08  In  S.  W.  U  Sec. 
81  T.  5  8.  B.  41  B.  and  &  B.  %  Sec;  S6  T.  5 
S.  B.  40  B. 

"The  right  to  watw  hereby  determined  la 
limited  to  Irrigation  and  the  use  Is  restrict- 
ed to  the  place  where  acquired  and  to  the 
purpose  for  which  acquired;  righte  for  Irri- 
gatimi  not  to  exceed  three  acre  feet  per  year 
for  each  acre  of  land  for  which  appropria- 
tion is  berdn  determtned." 

That  on  the  Irt  day  of  Jannary,  1007,  the 
said  December  South  mining  claim,  being 
then  subject  to  forfeiture  for  failure  to  per- 
form the  annual  labor  thereon,  was  relocat- 
ed by  one  Speed  Barnes  under  tbe  name  of 
the  "Spider  No.  1"  claim,  and  thereafter  and 
on  the  16th  day  <tf  Deconber,  1907,  the  said 
Speed  Barnes  sold  tbe  said  Splda  No.  1 
claim  to  tbe  said  K.  P.  AUred,  who  tbere- 
after, and  on  tbe  16th  day  of  Jidy,  1908,  sold 
and  transferred  tbe  said  Spider  No.  1  claim 
to  tbe  defendant;  tiiat  ever  since  December 
29,  1904,  the  defendant  and  Ite  predecessors 
In  Interest  have  at  aU  times  beoi  in  Oie 
actual,  quiet,  and  peaceable  possession  of 
said  spring,  the  'stream  of  water  flowing 
therefrom,  and  the  pipes  and  dlttdies  con- 
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veying  the  same,  and  said  waters  hare  at  all 
times,  under  tbdr  dlrwtUm  and  control,  been 
applied  to  a  benefldal  use  tot  mlninft  do- 
mestic; and  irrigating  pnxposea,  and  dnrlng 
an  of  the  time  herdn  moitloned  said  defimd- 
ant  and  Its  predecessors  In  Interest  bare  been 
In  the  peaceable,  quiet,  and  lawfal  possession 
of  said  pipe  line  and  ditches  used  for  divort- 
Ing  said  waters.  Upon  these  findings  Jndg- 
inoit  was  entered  In  tarov  of  fbB  defoidant; 
decreeing  It  to  be  the  owner  of  the  said  Hyde 
spring  and  the  waters  flowing  therefrom,  and 
also  to  be  the  owner  of  the  ^ider  No.  1 
lode  mining  claim  as  described  In  said  judg- 
ment and  decree,  whltdi  description  embraced 
the  said  Hyde  spring. 

[1]  There  is  erldenoe  sufficient  to  support 
all  the  findings  in  the  case  with  the  possible 
exception  that  the  Spider  No.  1  dalm,  as 
ori^nally  located,  embraced  the  spring  in 
controversy.  Th^  is  evidence  In  fbe  case 
which  might  tend  to  support  appellant's  con- 
tention that  the  side  lines  of  the  Spider 
claim  were,  subsequently  and  after  an>ellant 
had  located  the  "Capricorn,"  changed  so  as 
to  include  the  spring,  but  we  do  not  consider 
this  question  material  as  affecting  defend- 
ant's superior  right  to  the  water  bafled  upon 
actual  appropriation,  and  we  e^>res8  no  oidn- 
lon  upon  the  question  of  the  sufficiency  of 
the  evidence  to  support  this  flnaing.  con- 
ceding for  the  purposes  of  this  case,  without 
so  deciding,  that  the  spring  may  be  within 
the  exterior  limits  of  the  "Gaprioom"  claim, 
such  fftc^  nevertheless,  would  avail  plaintiff 
nothing.  Be  does  not  assert  any  right  to  the 
flow  of  water  from  this  spring  iiy  virtue  of 
appropriation,  but  bases  his  rl^t  solely  up- 
on the  alleged  ownership  of  a  mining  claim, 
the  exterior  boui^Aries  of  whhd)  he  allies 
embrace  the  spring.  Tlds,  In  the  absence  of 
an  appropriation  of  the  water  flowing  from 
the  spring  in  a  natural  channd,  would  give 
the  plaintiff  no  right  thereto  as  against  an 
appropriator.  Title  to  such  flow  may  only 
be  acquired  by  appropriation  and  application 
to  a  benefldal  ose^  The  court  below  found 
that  long  prior  to  plaintiff's  location  of  the 
Capricorn  daim,  the  grantors  and  predeces- 
sorq  in  interest  of  defendant  had  appropriat- 
ed the  flow  from  the  spring  and  applied  the 
same  to  a  beneficial  use.  and  that  ev^  since 
snch  time  defendant  and  its  grantors  and 
predecessors  in  interest  had  continued  to  so 
apply  Such  flow  of  water. 

[2,3]  Many  other  qnestlfflis  are  raised  in 
the  brief  of  counsel  for  appelant,  and  dis- 
cussed at  length  by  respective  counsel,  but 
we  think  it  unnecessary  to  consider  them. 
For  example,  It  la  contended  that  a  spring  is 
not  snbject  to  appropriation;  tiiat  the  pur- 
pose of  the  apropriation  may  not  be  changed 
without  consent  of  the  state  authorities. 
Whatever  may  be  the  law  respecting  a  spring 
from  which  no  water  fiows,  there  can  be  no 
question  as  to  the  right  to  appropriate  wa- 
ter flowing  in  a  natural  water  course,  the 


souroB  ot  which  is  a  string.  As  to  llie  qua- 
Uon  ct  a  diange  to  purpose  of  the  di- 
version to  a  different  beneficial  use  from  that 
of  the  orlg^al  appropriation,  aroellant,  not 
having  any  Interest  In  the  water  by  Tirtoe  of 
an  appropriation,  H  In  no  position  to  com- 
plain. 

Appellant,  not  having  established  any  sp- 
pnvriatlon  of  the  water  whatever,  and  re- 
spondent having  established  an  approprittloQ 
thereof  upon  the  part  of  its  grantors  and 
predeoessras  in  Interest  long  prior  to  the 
time  appellant  d^ims  to  have  Initiated  his 
right  by  location  of  the  mining  aaim.  and 
reapondoit  and  Its  predecessors  in  interest 
having  since  such  appropriation  condnnousl; 
diverted  said  water  and  apfdled  the  same  to 
a  beneficial  use,  the  ■I^>erlor  right  to  tbe 
flow  of  the  water  from  the  string  is  In  re- 
spondent 

raie  Judgment  should  be  modified  to  tm- 
resprad  to  tbe  prayer  for  Judgment  hi  tbe 
answer,  and  as  so  modified  Is  affirmed. 


»  TAIAOT,  a  J, 
cur. 


and  ICcOABBAN,  3^  oon- 


MILLER  V.  MILLm  et  aL  (No.  2,065.) 
(Supreme  Court  of  Nevada.  Dec  16,  1913.) 

On  petition  fbr  r^earing.  Petition  dofled. 
For  former  opiidon,  see  1S4  Pac.  100. 

McOABBAN,  J.  Hie  petition  fOr  rdieai^ 
Ing  in  this  proceeding  is  denied.  Upon  tbe 
hearing  of  the  case  upon  appeal,  tbe  appel- 
lant, If  he  so  desires,  may  present  for  the 
condderathm  of  the  court  studi  i»(90sed  ad- 
ditions or  modifications  of  the  transcript  of 
tbe  record  as  he  mar  denn  nsarinHiil  to  a 
proper  consideration  of  the  questions  in- 
volved on  the  appeaL  The  court  wDl  thm 
determine  whether  appellant  is  oitltled  t» 
have  the  additions  or  modlfl cations  oonsid- 
ereA  as  a  part  ot  flie  record  of  the  casa 

TALBOT,  a  1.,  and  NORGROS8,  J,,  eoo- 
cur. 


CHAPPBLEAR  v.  STATU 
(Criminal  Court  of  Appeals  of  OklibofBS. 

Dec.  18,  191S.) 

(ByOahiu  hg  Oe'CosriJ 

1.  iNDIOrHENT   AND    iNTOBlCATXOir  ^  82*)— 
JOIITT  OmifDEBS. 

Separate  informations  may  be  filed  tfil>^ 
defendants  complained  of  as  being  joint  offend- 
ers, and  together  held  for  tbe  commistfon  ni  a 
single  crime. 

[Ed.  Note.— For  other  cases,  see  Indletownt 
and  Information,- Cent.  Dig.  |  225;  Dec  Dif.  I 
82.*1 

2.  InDicnoENT  and  Iitfobmatioit  (I  161*H 
Right  to  Amend— Tiue. 

By  leave  of  court,  an  informatiOD  mar  be 
amended,  as  to  matters  of  substance  or  form. 
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afte  a  1^  <tf  not  nilty  liw  beea  entend^  and 
before  tae  trial  has  beffnn. 

[Ed.  Note.— For  other  eaaaa  aee  la^tment 
and  Information,  G«it  Dk.  ||  S16-S2S:  Dec 
Dif.  f  1«1,»3 

3.  iNDICnOITT  AND  iNVOUUlTIOV  (|  122*)— 

Fbelihinabt  Cokfuxnt— YaauHOB. 

When  it  appeara  that  the  charge  in  the 
cunplaint  before  the  oommittinc  uagiRtrate  is 
tnbrtantially  the  same  aa  that  diarged  in  the 
information  filed  In  the  district  court,  a  motion 
to  aaash,  on  the  gnnind  that  the  ofFenae  charged 
in  the  iuformation  differs  from  that  charged  in 
the  complaint  upon  which  the  defendant  was 
hald  to  answer,  is  iiiia?ailinft  and  waa  pn^erl; 
overruled. 

[Ed.  Note.— For  other  easeiL  see  Indictment 
and  Information,  Gait  Diff.  H  8U-825;  Dee. 
Dig.  f  m.*] 

4.  CanaNAi.  Law  d  1141*)— Afpbai<— Bscobo 

— Pbesumption. 

Error  must  afBrmativelr  appear  from  the 
record ;  it  Ib  never  preanmed.  Every  presnmp- 
tion  favors  the  reffularit?  of  the  proceeaings  had 
□pon  the  trial.  The  plaintiff  in  error  must  af- 
firmatively show  prejndicial  error;  otherwise 
the  judgment  of  the  trial  court  will  be  affirmed. 

[Xld.  Note.— For  other  ca8e&  see  Criminal 
gaw.^L  D^|^8014,  WIS,  8020. 8022,  8023 ; 

(Additional  BytUbnt      BditorM  Btaff.) 

5.  Larceny  (|  40*)— Vabianck— Nuhbeb  or 
Anihau  Stolen. 

In  a  proaecntion  for  larceny  of  anlmala,  a 
variance  between  the  information  and  proof  as 
to  the  number  stolen  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  H  102-126.  160;  Dee.  Dig.  {  40.*] 

Appeal  firom  District  Oonrt;  Wuhlta  Coun- 
ty; James  R.  Tolbert,  Jndge. 

Ben  Chappdear  was  convlctea  ot  cattle 
tbeft,  and  appeals.  Affirmed. 

Jones  &.  Basbore,  of  Gardell,  for  plaintiff 
in  error.  Ctus.  West,  Atty.  Gen.,  and  Smith 
G.  MataoD,  Asst.  Att?.  Gen^  for  the  State. 


DOTLB,  J,  This  ai^eal  la  ptosecated  from 
a  conviction  had  In  the  district  court  of 
Washita  county,  on  the  90th  day  of  March, 
1912,  In  wliiCb  tba  defendant  waa  found 
gall^  of  larceny  of  domeatlc  anlmala,  and  hla 
pnnldiment  assessed  at  Imprisonment  In  the 
pentltoktlary  for  the  term  of  five  yean.  The 
evidence  shows  that  Ben  Chappelear  and 
Tom  Smith,  residing  near  the  town  of  <3oad 
Wet,  learned  that  thdr  neighbor,  Ghariey 
Maddco,  was  going  to  ship  some  cattle  from 
the  town  of  Dill,  on  the  Orient  Railroad  to 
Wichita.  Maddox  and  his  brother  drove  the 
cattle  to  Dlll«  arriving  with  them  there  about 
dark;  the  cattle  were  put  Into  tiie  railroad 
stock  pens.  Chappelear  and  Smith  took  five 
of  the  cattle  out  of  the  railroad  stock  pens, 
and  drove  them  back  in  the  general  direction 
from  which  they  had  come,  but  by  a  different 
road;  the  loss  of  the  cattle  was  discovered 
by  Maddox  when  he  went  back  to  load  them, 
and  search  was  made.  Investigation  led  to 
the  finding  gt  the  o^e  tracks  and  horse 


tracks  and  the  snbseqnent  finding  of  the 
cattle  on  the  day  following  where  they  had 
been  left,  In  a  field  about  IS  miles  from 
where  they  had  been  taken;  that  the  horse 
tracka  following  these  cattle  were  the  tracks 
of  the  horses  rode  by  Chappelear  and  Smith. 
Wltneses  also  testified  to  seeing  Chappelear 
and  Smith  driving  the  stolen  cattle.  There 
was  no  evldenise  offered  on  the  part  of  the 
defense.  The  record  shows  that  on  Novem- 
ber 20,  1911.  the  county  attorney  of  Washita 
county  filed  preliminary  complaint  with  the 
county  Judge  of  said  county,  which  said  com- 
plaint charged  Ben  Chappelear  and  Tom 
Smith  with  the  larceny  of  five  head  of  cows, 
the  property  of  Charley  Maddox.  The  de- 
fendants were  arrested,  and  waived  prellmi- 
nary  examination,  and  gave  the  required 
bond  and  were  released.  That  on  the  14th 
day  of  December,  1911,  the  county  attorney 
filed  In  the  district  court  an  information, 
charging  Ben  ChaK>elear  and  Tom  Smith 
with  the  larceny  of  five  head  of  cows.  De- 
fendants were  arraigned  and  entered  pleas 
of  not  guilty  and  present  bond  continued. 
That  on  the  20th  day  of  February.  1912,  the 
county  attorney  filed  an  amended  informa- 
tiou  against  the  defendant  Chappelear,  charg- 
ing the  larceny  of  two  head  of  cows,  the 
property  of  Charley  Maddox.  Thereafter  on 
the  15th  day  of  March,  1912,  this  case  came 
on  for  tilal,  and  the  state  and  the  defend- 
ant announced  ready,  and  a  Jury  was  impan- 
eled to  try  the  canae.  Thereupon  the  county 
attorn^  read  the  Information  to  the  Jury, 
and  made  his  statement  of  the  case.  There- 
upon the  defeodanta  ooonsd  moved  to 
gnash  the  InfOrmatton,  tor  the  reason  that 
no  preliminary  examination  had  been  had  or 
waived  by  the  defendant  npon  the  charge 
alated  in  the  Information,  upon  whldi  the 
d^endant  la  now  sought  to  be  tried;  tluit  the 
aame  haa  been  filed  without  leave  of  court, 
or  notice  to  the  defendant,  or  hla  counael, 
and  that  he  haa  neror  been  arraigned  upon 
this  information,  nor  haa  he  pleaded  to  autih. 
Information.  Thereupon  the  defendant  was 
arraigned  and  entered  lila  plea  of  not  guilty. 
The  act! tm  of  the  court  Is  assigned  aa  error. 
The  defendant  haa  filed  a  brief  of  SI  dosely 
printed  pages  without  citation  of  au^ority 
to  support  the  contention  made. 

[1]  The  argument  advanced  la  that  after 
the  defendants  had  been  Jointly  held  for  trial, 
the  county  attorney  had  no  power  other  than 
to  file  an  Information,  Jointly  charging  them 
with  the  larceny  as  charged  In  the  original 
complaint.  Under  the  statute  any  defend- 
ant In  a  felony  case  may  demand  that  a  sepa- 
rate trial  be  awarded  him ;  and,  where  the 
state  asks  it,  a  separate  trial  may  be  granted, 
in  the  discretion  of  the  court.  Section  5878, 
Rev.  Lawa  In  our  opinion  it  Is  within  the 
discretion  of  the  county  attorney  to  inform 
against  them  either  Jointly  or  severally,  and 
separate  Informations  reqnlrii^  separate  trl- 
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al  maj  be  filed  against  defendanta  complain- 
ed of  as  being  Joint  offenders,  accused  of  tbe 
commlBSlon  of  a  single  crime.  People  t.  ^y- 
ler,  121  Cal.  160,  53  Pac.  553. 

[2]  In  tbe  case  of  BoUen  r.  State,  7  Okl. 
Cr.  673,  126  Pac.  1087,  it  was  held  by  tbia 
court  tliat :  "By  leave  of  court,  an  informa- 
tion may  be  amended,  as  to  matters  of  sub- 
stance or  form,  after  a  ple&  of  not  guilty 
has  been  entered,  and  before  the  trial  has  be- 
gun." 

[3]  ^e  question  presented,  as  to  whether 
or  not  the  amended  Information  charged  an 
offense  different  from  that  charged  in  the 
preliminary  complaint  will  be  answered  by 
stating  that  this  court  has  held  In  numerous 
dedatons  that  when  it  appears  that  the 
charge  In  the  complaint  before  the  commit- 
ting magistrate  Is  substantially  the  same  as 
that  chained  in  the  Information,  a  motion  to 
quash,  on  the  ground  that  the  offense  charged 
In  the  Information  differs  from  that  charged 
In  the  complaint  upon  which  the  defendant 
was  held  to  answer,  is  unavailing,  and  was 
properly  overruled.  Ponosky  v.  State,  8  Okl. 
Cr.  116,  126  Pac.  461;  Morgan  v.  State,  8 
OkL  Cr.  444,  128  Pac.  169;  Sayers  et  aL  v. 
State,  10  OkL  Cr.   ,  135  Pac  944. 

[6]  Quantity  and  numt>er  are  not  ordinari- 
ly essential  to  be  proved  as  alleged,  and  a 
variance  as  to  the  number  of  animals  stolen 
Is  not  fatal  to  a  conviction.  Where  an  In- 
formation alleges  the  taking  of  a  certain 
number  of  animals,  the  state  is  not  bound 
to  prove  the  exact  number  alleged  In  the  in- 
formation, because  the  number  of  animals 
stolen  at  any  one  time  is  Immaterial  and 
does  not  tend  to  change  in  any  way  the  de- 
gree of  the  crime. 

[4]  Counsel  in  their  brief  stated:  "A  re- 
view of  the  whole  case  will  be  necessary  in 
order  for  this  court  to  determine  whether 
there  Is  prejudicial  error,  and  the  court  will 
presume  that  the  defendant  was  prejudiced 
until  it  Is  made  from  the  whole  record  to 
appear  that  he  was  not"  The  presumption 
is  just  the  opposite.  Krror  must  affirmative- 
ly appear  from  the  record.  It  Is  never  pre- 
sumed. Every  presumption  Is  In  favor  of 
the  regularity  of  the  proceedings  had  upon 
the  trial.  The  general  rule,  often  announced 
by  this  court,  Is  that  the  plaintiff  in  error 
must  affirmatively  show  prejudicial  &roT, 
otherwise  tbe  judgment  of  the  lower  court 
will  be  affirmed.  Klllougb  r.  State,  6  Okl. 
Cr.  311,  U8  Pac.  620. 

After  a  careful  examination  of  the  record 
we  are  satisfied  that  under  well-settled  rules, 
sustained  and  upheld  by  the  decisions  of  this 
court,  no  error  has  been  committed  to  the 
prejudice  of  tbe  substantial  rights  of  the 
defendant  The  judgment  of  conviction  la 
therefore  afilrmed. 

ARMSTBONO,  P.  J.,  and  FURMAN,  J., 
concur. 


RAT  y.  STATB. 
(Orfmiaal  Court  of  Appeals  of  OUabom. 
Dec.  16,  1913.) 

(BvUabu*  hy  «&«  Oowrt.) 

1.  HOUIOIOB  (I  288*)  ~  IN8TSU0TIOH8  —  Bn- 
DENCB. 

It  is  not  error  for  the  court  to  charge  the 
jnrr  that  under  the  law  a  person  would  be 
guilty  of  n^bery  if  he  took  whisky,  mooejr, 
or  other  proi>erty  from  the  immediate  pret- 
ence of  the  person  of  tbe  injured  party  aguiut 
hia  will  by  means  of  force  or  fear. 

[Ed.  Note.— For  other  cases,  nee  Homldde, 
Gent  Dig.  f  594;  Dec  Dig.  |  28&«] 

2.  HouicioB  ({{  IS,  309*)— SuBiussioR  OF  la- 

aUSS-^-MUBDBB— EhJEMEITTS  OF  OfTSNSZ. 

(a)  When  the  facts  plainl;  disclose  tliat  a 
homicide  occurred  in  an  attempt  to  perpetrate 
a  robbery  or  other  felony,  the  issue  of  man- 
slaughter  should  not  be  submitted  to  the  jm;. 

(b)  Premeditated  design  to  affect  death  is  n« 
an  element  of  murder  committed  in  tbe  perpe- 
tration of  a  felony. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent^I>^  ^^^>]^         ^  652-666;  Dec. 

8.  HOIIZOIDS    (I  300*)  — SBLr-DnKR8S-;<BE- 

ruBAL  OF  iNSTBUCTlOITS. 

When  the  proof  clearly  discloses  the  fact 
that  an  accused  was  the  aggressor  and  brought 
on  the  difficulty  by  violent  and  felonious  ac- 
tion and  without  any  justification  from  the 
deceased,  and  there  is  no  proof  indicating  that 
such  accused  had  withdrawn  from  the  ctaitro- 
versy,  the  law  of  self-defense  cannot  be  in- 
voked, and  it  is  not  error  for  the  court  to  de 
dine  to  give  an  instmetion  attempting  to  sub- 
mit any  such  issue. 

[Ed.  Ncta— Fox  other  cases,  see  Homicide, 
Gent  Dig.  »  614^  610-620,  W«BO;  Dec  Dig. 
8  300.*] 

Appeal-  from  District  Court,  Washington 
County ;  R.  H.  Hudson,  Judg& 

Ace  Ray  was  convicted  of  murder,  and 
appeals.  Affirmed. 

J.  R.  Charlton,  (tf  BartlesviUe,  for  plaintiff 
in  error.  Smith  OL  Kataon,  Asat  Atty. 
for  the  State. 

ARMSTBONO,  P.  3.  Plalntllt  in  etm. 
Ace  Ray,  was  convicted  at  tbe  Febrnary, 
1912,  term  of  tbe  district  court  at  Washing- 
ton county  on  a  charge  of  murder;  the  In- 
formation having  charged  him,  with  Tenite 
Neal,  jointly  with  tlie  murder  of  James  D. 
Terry  in  said  coontar  in  December,  1911. 
Separate  trials  were  had  In  which  it  anMnrs 
that  both  parties  were  convicted  and  girai 
life  Imprisonment  This  appeal  Involves  the 
trial  of  Ray  only. 

Tbe  proof  <m  behalf  of  tbe  state  la  to  the 
effect  that  Vemle  Neal  and  Ace  Ray,  on  tlie 
ni^t  before  the  kUUng,  were  drinking  heav- 
ily and  having  considerable  tioubl&  13ie  rec- 
ord discloses  that  they  mre  engaged  hi  a 
number  of  affrays.  Kaiiy  on  the  morning 
<a.  the  homldde  they  wmt  to  the  place  of 
Jesse  Boyd  and  procured  a  revolver  by 
force,  whlcb  was  talcen  diarge  of  1^  NeaL  A 
short  distance  from  the  scoie  of  the  homldde 
and  Immediate  after  tbe  revolw  was  se- 
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oared,  the  deceased  and  t  pentm  dzlTlx«  « 
buggy  were  met  in  the  road.  Neal  drew  the 
gun  and  forced  the  person  driving  the  bog- 
gy to  get  ont  of  the  vidnlty  hurriedly.  He 
then  tamed  to  the  deceased,  pointed  the 
gun  at  Mm^  and  required  him  to  go  to  his 
place  of  business  and  open  up  his  house; 
he  and  the  accused  Ray  following  closely 
behind  with  the  pistol  continuously  points 
ed  at  the  deceased.  He  demanded  that  the 
deceased  give  them  whisky  and  threatened 
to  kill  him  If  he  did  not  The  deceased 
refused  them  the  whisky.  Some  words  were 
passed,  and  the  deceased  informed  them 
again  that  he  wottld  not  give  them  whisky, 
and  replied,  to  their  demands  that  they 
would  kill  him  If  he  did  not,  that  they  would 
have  to  kill  him.  A  shot  was  heard,  and 
shortly  afterward  the  deceased  was  found 
lying  on  the  floor  of  his  place,  dead  from  the 
effects  of  a  bullet  wound.  The  accused  made 
a  statement  in  which  he  gave  some  of  the 
details  of  the  killing  in  line  with  the  state's 
contentions.  These  statements  were  never 
contradicted  by  any  one.  One  witness  testi- 
fied to  the  immediate  facts  surrounding  the 
killing,  including  the  shooting.  The  principal 
efforts  on  behalf  of  the  aocused  appear  to 
have  been  expended  In  trying  to  contradict 
and  discredit  the  testimony  of  this  witness, 
which  In  many  details  was  contradicted,  and 
his  story  is  more  or  less  improbable  and  nn- 
satls&ctory.  l^e  proof  on  behalf  of  the 
state,  however,  independent  of  this  testimony, 
is  entirely  sufficient  to  warrant  a  conviction. 
The  theory  of  the  state  was  that  the  accused 
and  Vemle  Neal  con^ired  together  to  rob 
the  deceased  James  D.  Terry,  and  that  )n 
the*  perpetration  of  this  robbery  Terry  was 
killed.  There  Is  no  doubt  in  our  minds  that 
mis  theory  is  correct. 

[1]  CTounsel  for  plaintiff  in  error  have  flled 
a  memorandum  brief  In  which  it  is  argued 
tZiat  the  court  committed  error  In  cba^ng 
the  Jury  as  follows:  "You  are  Instructed 
that  If  yon  And  and  believe  from  the  evl* 
dence  in  this  case,  beyond  a  reasonable  doubt, 
that  an  or  about  the  7th  day  of  December, 
1911,  In  Washington  county,  state  of  Okla- 
homa, the  defendant,  Ace  Ray,  and  one 
Vemle  Neal  conspired  and  confederated  to* 
gether  to  wrongfully  take  from  the  posses- 
sion of  the  deceased,  James  D.  Terry,  from 
bis  person  or  Immediate  presence,  and  against 
his  will  by  means  of  force  or  putting  him  in 
tear  of  an  unlawful  Injury,  immediate  or 
fotare,  to  his  person  or  property,  whisky, 
m<Hi^,  or  other  propaty,  of  no  matter  Iu>w 
trifling  value,"  etc.  Oonnsel  contend  that  this 
instruction  is  erroneous  and  base  their  con- 
tention on  the  ground  that  whisky  kept  for 
an  filial  purpose  is  not  property  and  there- 
fore could  not  be  subject  to  larceny  or  rob- 
bery. For  the  purpose  of  this  case  It  is  not 
necessary  for  us  to  determine  whether  or  not 
whisky  k^t  for  Illegal  purposes  Is  subject 
«f  larceny  and  robbery.   It  la  sufficlrat  to 


My  fliat  tlia  proof  nowhere  dlsdoaes  that  the 
wUsky  wovtfiA  by  the  accnaed  and  his  co- 
coDBplrator  wu  belDg  ^egt  fiw  an  unlawful 
purpoea 

[2]  Gonutf  next  contend  tSiat  the  court 
erred  in  fidUns  to  d^taie  Qie  crime  caC  man- 
slau^ter  in  ^  first  degree.  With  this  con- 
tention we  cannot  agree.  The  only  error 
conunltted  1^  ttie  court  was  in  referring  to 
iwftT*^'**yghfa"'  at  aU.  There  ia  no  element 
of  manalaui^ter  dtseloaed.  by  the  proof  in 
the  record.  There  ia  no  ^ea  of  Insanity  in- 
voked at  the  trial  ot  the  case,  and  a  man 
who  is  not  80  drank  but  that  he  can  have 
three  or  font  fights  and  by  main  strength 
take  from  another  a  loaded  revolver  and  go 
out  on  the  highway  intimidating  and  baraas- 
Ing  the  dtlaena,  and  thai  undertake  to  rob 
somebody  of  his  mon^  or  other  property. 
Is  not  entitled  to  mitigating  consideration 
at  tba  hands  of  Uie  courta  and  Jnrioi  of  the 
country.  The  theory  upon  which  the  In- 
struction of  mantlaughter  waa  given  was 
that,  if  the  accused  was  too  drunk  to  Conn 
the  premeditated  design  contemplated  by 
law,  he  would  not  be  guilty  of  murder.  Oonn- 
sel is  in  aror  in  tbis  for  the  reason  that 
premeditated  design  to  affect  death  ia  not  an 
elemoit  of  murder  committed  In  the  perpetra- 
tion robbery. 

LI]  The  only  other  proposition  raised  by 
counsel  that  we  feel  called  upon  to  discuss  is 
the  questkm  the  court's  failure  to  give 
the  law  of  Justifiable  homldde.  This  assign- 
ment ia  wholly  without  merit  Nowhere  in 
the  record  la  Oiere  a  suggestion  of  proof  on 
belult  of  the  accused  or  the  state  that  the 
law  of  seU-defense  was  relied  upon.  We 
have  said  many  times  that  under  the  law 
in  this  state  a  person  cannot  provoke  a  diffi- 
culty by  aasaultlng  his  opponent  and  klUlng 
blm,  and  then  Justify  himself  under  the 
law  of  sdf-defense,  and  especially  so  when 
then  la  no  provocatltm  for  the  assault  In 
the  firat  placew  Whatever  reason  there  may 
be  for  the  rule,  it  Is  much  stronger  when  a 
person  goes  out  on  the  hl^way  and  at  the 
point  of  a  slx-Bbooter  marches  an  Individual 
over  the  country  Into  his  place  of  business 
and  demands  that  he  ^ve  up  his  belongings 
or  be  killed,  and  then,  if  a  difficult?  ensues, 
kill  him.  There  could  be  no  element  of  self- 
dtfenae  {beaded.  The  only  mitigating  cir- 
cumstances in  this  entire  record,  from  the 
viewpoint  of  the  writer,  Is  that  the  accused. 
Ace  Bay,  was  probably  less  gudlty  than  his 
co-considrator,  Vemle  NeaL  ,  Neal  seems  to 
have  been  the  leader  and  the  man  who  used 
tl^e  gun;  Bay  making  him  a  willing  com- 
panion In  all  his  controversies,  encounters, 
and  efforta  Ttda  probably  accounts  for  the 
fact  that  the  death  penalty  was  not  Inflicted. 

We  find  no  reason  to  Interfere  with  the 
Judgment  of  the  trial  court.  It  Is  therefore 
in  all  things  affirmed. 

DOYLE,  J.,  concurs.  FUBMAN,  J.,  absent 
and  not  participating. 
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1S6  FACmO  BEPORTBB 


HBNBT  T.  STATH. 

(Otimiiul  Court  of  Appeals  of  Oklahoma. 
Dec.  IS,  191S.) 

(ByUalmt  by  the  Oowru) 

L  Cbuhhax.  Law  (|  ii30*)~AppilUi— Bsixr— 
CiTATions. 

Where  counsel  rely  upon  Oklahoma  cases 

Id  support  of  their  propositions,  they  moat  in 
their  briefs  cite  the  page  and  Tolume  of  the 
Oklahoma  Bepor&i  on  which  such  cases  can  be 
found, 

[Ed.  Mote^For  other  cases,  see  Criminal 
S^'bS-i'-I^-.j"  »0«rmiM9TO,  8205; 

2.  Cbiuikai.  Law  (H  S48,  1169*)— Tktiiioht 

ON  PbIOB  IteAL  —  ADMXBaZBILm  —  HABH- 
LES8  EbBOB. 

(a)  Where  a  witness  haa  testified  for  the 
state  in  a  criminal  cas^  and  said  cause  la  tried 
again,  and  the  state  proves  that  such  witness 
had  left  the  state  declarinf  that  he  was  going 
into  another  states  and  a  subpoena  is  issued  for 
said  witness  to  testify  in  behalf  of  the  state, 
and  the  sheriff's  return  thereon  diows  that  the 
witness  could  not  be  found  in  the  county  in 
which  the  cause  Is  pendioe,  the  testimony  <rf 
the  witness  given  on  auch  previous  trial  may 
be  admitted  on  behalf  of  the  state  or  the  de- 
fendant. 

(b)  If  the  court  should  err  in  the  adnusslon 
of  evidence  on  the  part  of  the  state,  and  sub- 
aequently  thereto  the  defendant  takes  the  wit- 
ness stand  In  his  own  behalf,  and  admits  the 
truthfulneas  of  the  evidence  so  erroneously  ad- 
mitted, such  error  becomes  harmless  and  will 
not  be  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Di«.  R  764,  1233,  1236,  3088,  3180. 
313r-3143;  Dec^ig.  H  64SE,  U^.*]^ 

3.  Cbihihal  Law  (H  89fi,  U44*}— PBsnniEP- 

TIOR  OP  ReOITIABITT— I'BXSENCB  AT  TBXAXr- 

Waives  of  Rights. 

(a)  Every  presumption'  of  lew  must  be  in- 
dulged in  favor  of  the  regularity  of  the  pro- 
ceedinga  in  courts  of  record,  and  if  the  record 
showB  that  the  defendant  was  present  when  the 
trial  began  but  is  ailent  as  to  the  presence  of 
a  defendant  during  the  trial,  in-  the  absence  of 
au  affirmative  showing  that  the  defendant  was 
actually  abaent,  and  tnat  sudi  abkence  was  not 
the  result  of  his  consent  or  procurement,  a 
judgment  will  not  be  reversed  because  the  rec* 
ord  did  not  show  affirmatively  the  presence  of 

'the  defendant. 

(b)  Humphrey  t.  State,  3  OkL  Or.  604,  100 
Pac  978,  139  Am.  St.  Kep.  972,  expressly  over- 
ruled. Wood  V.  State,  4  Okl  Or.  436,  112 
Pac.  11 ;  Mendenball  v.  United  SUtes,  6  OkL 
Cr.  436,  119  Pac.  594;  KillouRh  v.  State,  6 
OkL  Cr.  811.  lis  Pac.  620;  Williams  v.  State. 
7  OkL  Cr.  261,  123  Pac.  190,  126  Pac.  697; 
Bums  V.  State.  8  Okl.  Cr.  554,  129  Pac  667— 
cited  and  reaffirmed. 

(c)  Any  statutory  or  constitutional  right  of 
a  defendant  not  inalienable  may  be  waived, 
where  it  can  be  done  without  affecting  the 
rights  of  others,  and  without  detriment  to  the 
conminnily  at  largev  and  where  it  does  not 
affect  the  Jurisdiction  of  the  court  as  to  the 
subject-matter.  State  Frisbee,  8  OkL  Cr. 
406,  127  Pac.  1091.  reaffirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  2116.  27.36-2764,  2766-2771, 
2774-2781.  2901,  3016-3037;  Dec.  Dig.  gg  895, 
1144.*1 

4.  Cbiuinal  Law  (|  636*)— Pbesbncb  of  De- 
fend a  ni^Necesbitt  . 

It  is  not  necessary  that  a  defendant  should 
be  present  when  a  motion  for  a  change  of 


Tenue,  or  a  motton  to  a  cootinuuo^  or  s 
motion  for  a  new  trial  ue  axgoed  and  submit- 
ted. 

[Ed.  Note^For  odier  eases,  aee  Grlndnal 
Law,  Cent.  D]»  H  1466-1^7^120;  Dee.  Dig. 
I  636.*] 

B.  Abbbbi  of  Judoubnt. 

For  jusignment  of  error  not  supported  by 
ate  record,  sea  opinion. 

6.  HoHioxDB  (I  253*>— Dkath  Pbhai.tt— Suf- 
notCNOT  OF  Evidence. 

For  a  case  in  which  a  verdict  of  asseanag 
the  death  pmalty  is  anstained  by  the  law  and 
evidence  see  ste,tement  <d  evidence  and  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  623-632;   Dec.  Dig.  {  253.  •] 

7.  CoNsnruTioKAL  Law  (S  77*)— Pabdos  (f 

4*)— COMMTJTATIOW   OF  SENTENCB-OfFICKES 

—Duties. 

(a)  No  official  of  Oklahoma  haa  the  shadow 
of  a  right  to  set  aside  or  disregard  the  laws 
of  this  state,  as  a  matter  of  whim  or  caprice. 

(b)  Officials  should  set  an  example  of  obedi- 
ence to  law.  If  they  diareeaTd  uw  law,  how 
can,  they  blame  the  people  lor  taking  the  lew 
into  their  own  hands? 

(c)  The  Governor  is  without  the  lawfnl  right 
to  set  aside  and  nullify  the  law  inflicting  the 
death  penalty  for  crii^e  in  all  cases  upon  the 
ground  that  he  is  opposed  to  capital  pooiih- 
ment 

[Ed.  Note.— For  other  cases,  see  Constltntion- 
al  Law,  Cent.  Dig.  I  141;  Dec  Dig.  S  77:* 
Pardon,  Cent  Dig.  H  4-6%  ;  Dea  I»g.  I  4.'] 

Appeal  from  Superior  Court,  Oklahoma 
County;  Edward  Dewes  Oldfleld,  Judge. 

Newton  Henry  was  oonTlcted  of  mordv, 
and  ^EVealB.  Affirmed. 

See,  also,  6  OkL  Or.  430,  119  Pac.  278. 

Sam  BarteU  testified  that  in  June.  1911, 
he  was  a  Justice  of  the  peace  of  the  Okla- 
homa City  District;  that  on  the  23d  day  of 
June,  a  little  after  12  o*clo(^  he  w^k  to 
the  Carrington  Hotel  In  Packingtown,  OUa- 
homa  City,  and  there  found  Charley  Lucas 
lylnfT  dead  on  the  ground  with  hla  feet  to- 
ward the  porch;  that  there  was  a  gunshot 
wound  entering  his  body  right  over  the  heart: 
that  the  deceased  was  in  his  shirt  sleeves; 
that  he  searched  the  body,  and  fomid  no 
weapons  on  It  or  about  It 

Robert  Dunn  testified:  That  in  1911  be 
lired  in  Packingtown,  Oklahoma  City,  and 
was  a  cari>enter  by  occupation.  That  he  was 
acquainted  wltti  Charley  Lucas  In  his  life- 
time, and  saw  him  last  alive  about  12  o'clock 
on  the  23d  day  of  June,  1911;  and  that  de- 
ceased was  working  for,  and  residing  with. 
witaesB,  three  or  four  blocks  from  the  Ga^ 
rlDgton  Hotel.  That  after  deceased  had  bis 
dinner  he  left  the  home  of  the  witness,  stat- 
ing that  he  was  going  to  go  to  the  home  of 
Lucy  Carrington.  He  said  he  was  going  for 
bis  clothes.  Deceased  was  dressed  In  trou- 
sers and  undershirt.  Deceased  was  not  arm- 
ed at  the  time.  That  deceased  did  own  a 
pocketknife,  but  It  was  left  in  the  inner 
pocket  of  his  coat  hanging  on  the  side  of  the 
walL  That  witness  knew  the  defendant, 
Newton  H^iry ;  had  a  conyersatlon  with  him 


•For  other  esses  see  ssme  topic  and  section  NTJHBBR  In  Dec  Dla.  4  Am.  Dig.  Key-No,  Bortes  *  Bsp'r  Indisw 
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the  morning  before  the  shooting.  Defend- 
ant told  wltnea^  that  be  had  had  trouble 
with  Charley  Lncaa^  and  aaid  Out  Charley 
was  after  his  woman.  He  nldt  "^e  crazy 
8fm  of  a  bitch  ia  after  my  woman."  He  also 
stated  that  Charley  Lacas  owed  him  60  cents, 
and  that  he  (defendant)  bad  run  him  away 
from  hla  house  and  sidd  that  If  he  evof 
caught  him  there  again  he  would  kill  him. 
This  ooDTenatlon  occurred  on  the  morning 
of  the  day  of  the  killing.  Witness  beard  the 
shooting.  Two  shots  were  fired.  A  little  boy 
came  ni^  and  said  that  defoidant  had  killed 
Lncaa,  and  called  on  wltnees  to  run  and 
catch  him.  Witness  went  Immediately  to  the 
place  where  the  shooting  bad  occnrred. 
When  be  got  there^  defoidaht  bad  gone  to 
the  river  bottom.  Defendant  was  going  west, 
then  tamed  and  went  south.  Witness  could 
not  get  dose  Plough  to  the  defendant  to  hare 
any  oonTersation  with  him.  mtness  tlien 
went  to  the  Carrington  Hotel,  and  found 
Lucas  lying  there  dead  on  the  ground.  Wit- 
ness saw  no  koUe  or  other  weapon  around 
there,  "tntness  tesUfled  that  be  was  ac- 
quainted witii  one  Stere  McXeal;  that  tbe 
aaid  McNeal  left  tbB  state  of  Oklahoma  soon 
after  the  trial  of  tbe  case  was  over,  and  went 
to  the  state  of  Texas.  ^Is  evidence  was  re- 
c^Ted  without  objection. 

J.  G.  Dunn  testlfled  that  he  was  acquainted 
with  a  man  named  Steve  UcNeal,  or  "Trust 
Luck";  that  after  the  first  trial  In  this  cause 
the  said  'Trust  Luck"  left  the  state  of 
Oklahoma,  and  said  that  be  was  going  back 
to  Texas. 

The  state  then  Introduced  a  Bubp<ena  is- 
sued on  the  10th  day  of  April,  1912,  by  the 
clerk  of  the  superior  court  of  Oklahoma  coun- 
ty, for  the  said  Steve  McNeal  to  testify  in 
this  cause,  as  a  witness  on  behalf  of  the 
state,  which  sobpcena  was  returned  In  court 
Indorsed  as  follows  to  April  11,  1912:  "i 
cannot  find  the  within  named  Steve  McNeal 
within  my  county.  He  is  dead.  [Signed] 
Jack  Spain,  Sheriff,  by  E.  L.  Stout,  Deputy." 

Upon  this  showing  that  the  said  Steve  Mc- 
Neal was  absent  from  the  Jurisdiction  of 
the  court  and  could  not  t>e  produced  as  a 
witness,  tbe  state  then  introduced  L.  J.  Sar- 
tain,  who  testified  that  he  was  court  reporter 
in  the  superior  court  of  Oklahoma  county  In 
July,  1911;  that  as  such  reporter  he  took  the 
testiinony  In  the  former  trial  of  this  case; 
and  that  Steve  McNeal,  or  "Trust  Luck," 
then  testified  as  a  witness  for  the  state;  and 
that  what  purported  to  be  a  copy  of  the 
testimony  of  the  said  "Trust  Luck,"  which 
was  banded  to  the  witness  for  his  Inspec- 
tion, was  a  true  and  correct  copy  and  tran- 
script of  the  testimony  given  by  said  witness 
on  said  trial.  To  the  Introduction  of  this 
evidence,  counsel  for  appellant  made  a  gen- 
eral objection  that  such  evidence  was  not  ad- 
mis^ble  unless  the  state  first  proved  that 
said  witness  was  without  tbe  Jurisdiction 
of  the  court,  and,  farther,  that  due  diligence 


bad  not  been  used  by  the  Oounty  attorney's 
force  to  bring  said  wltiaess  into  court  Which 
objection  was  by  the  court  overruled.  To 
whldi  counsel  for  appellant  excepted.  There- 
upon tiM  stete  read  the  tratlmony  given  by 
the  said  Steve  McNeal  in  tbe  former  trial 
of  this  came;  Said  witness  testified  that 
he  knew  Charley  Lucas  lii  his  lifetime,  and 
that  he  remembered  the  occasion  of  bis  being 
killed  by  tbB  defendant  \t  tbe  Oarrlngton 
Hotel  on  tbe  day  of  Ibe  23d  of  June,  1911. 
About  two  days  before  the  killiiy^  tiie  defend- 
ant told  witness  ibat  tbe  Canington  ' Hotel 
bad  dianged  bands,  and  that  be  (defendant) 
WBfl  now  the  sole  owner  of  ttie  same;  and 
he  desired  to  get  something  to  protect  the 
house  viitht  and-  wanted  to  bny  a  i^stol  from 
witness  for  Oils  purpose,  and  obtained  a  pis- 
tol from  witness.  Defendant  also  told  wit- 
ness  that  he  had  been  cleaning  out  the  house 
siuo^  be  got  possession  of  it;  and  also  told 
witness  that  deceassd,  Charley  Lucas,  owed 
him  00  cents,  which  be  refused  to  pay,  and 
that  he  bad  ordered  the  deceased  out  of  the 
bouse,  and  tbat  deceased 'had  appeared  to  be 
looking  for  something  to  fight  with,  after 
be  walked  out  of  tbe  house. 

Lucy  Carrlngttm  tesOfled:  Hut  on  Ibe  23d 
day  of  June,  1911,  she  was  Uvlng  at  the  Car- 
rington Hotd  in  Pacfclngtown,  Oklahoma 
City,  Okl.,  and  that  she  had  resided  there 
since  the  preceding  February.  That  she  was 
acquainted  with  both  the  deceased  and  the 
defendant,  and  bad  been  running  the  Carring- 
ton Hotel,  until  about  two  or  three  weeks 
before  the  killing,  when  she  sold  her  interest 
to  the  defendant.  That  after  witness  sold 
ber  Interest  In  the  hotel  to  the  defendant 
she  remained  there  as  cook.  Tbat  the  hus- 
band of  witness  had  become  Involved  In  some 
trouble  In  Oklahoma  City,  and  had  left  the 
state  and  gone  to  Kansas,  and  had  not  retam- 
ed  since.  That  the  deceased,  Charley  Lucas, 
bad  been  Uvlng  at  the  Carrington  Hotel 
until  about  two  days  before  the  killing. 
That,  when  deceased  left  the  Carrington 
Hotel,  he  left  his  clothes  for  the  witness  to 
wash  for  him.  That  about  12  o'clock  on  the 
23d  day  of  June,  1911,  the  witness  was  in  the 
kitchen  getting  dinner  a{  the  Carrington 
Hotel.  That  she  saw  deceased  coming  to  the 
porch  of  the  kitchen  about  six  or  eight  feet 
from  the  porch.  Tbat  deceased  said  to  her: 
"Good  morning.  I  came  to  get  my  clothes. 
Have  you  got  my  clothes  done?  I  want  to 
go  in  town  this  afternoon,  and  thought  I 
would  come  up  and  see  if  you  have  got  my 
clothes  done."  And  witness  replied  that  she 
had  them  washed,  but  had  not  Ironed  them 
yet,  and  that  she  would  send  them  to  him 
by  her  little  boy  that  afternoon.  That  Just 
then  tbe  defendant  walked  In  the  room,  and 
said  to  deceased;  "I  told  you  to  stay  away 
from  here;  you  went  away  owing  me."  De- 
ceased replied,  "I  came  here  after  my 
clothes."  Defendant  then  rushed  on  deceas- 
ed with  a  gun.  Deceased  then  had  his  bonds 


Digitized  by 


984 


186  PACIFIC  BEPOBTEB 


(OkL 


upon  a  clothes  line.  The  gan  fired  twice,  and 
deceased  sank  down  in  a  heap.  He  did  not 
say  a  single  word.  Defendant  walked  back 
to  bis  room  and  came  out  putting  on  his 
coat  and  had  his  bat  on  his  head,  and  wit- 
ness said  to  defendant,  "Don't  kill  lilm," 
and  that  defendant  made  no  reply.  That 
defendant  walked  up  to  a  table  on  the  porch. 
That  there  was  an  old  rusty  butcher  knife 
lying  on  this  table  back  of  some  pans.  De- 
fendant picked  up  this  knif^  looked  at  de- 
ceased, and  then  looked  at  witness.  The  wit- 
ness then  became  frightened  and  ran  back 
la  the  house,  and  did  not  see  defendant  any 
more  until  after  he  left  the  building.  Wit- 
ness heard  defendant  say,  when  he  left  the 
building,  that  deceased  had  drawn  that  knife 
on  him.  Witness  stated  deceased  bad  not 
drawn  the  knife  on  defendant;  that  no  one 
else  saw  the  killing  besides  witness,  so  far 
as  she  knew.  This  witness  was  subjected  to 
a  severe  and  searctdng  cross-examination, 
but  her  statements  with  reference  to  the 
killing  were  In  no  manner  weakened  or  im- 
paired  thereby. 

Jack  Spain  testified  that  on  the  28d  day  of 
June,  1911,  he  was  sherlfF  of  Oklahoma  coun- 
ty; that  Immediate  after  the  killing  wit^ 
ness  searched  the  premises  tat  defendant  and 
was  unable  to  find  him ;  that  defendant  was 
not  arrested  until  6  o'dock  p.  m.,  when  he 
was  found  in  a  pool  hall,  and  arrested  by  a 
deputy  sheriff. 

J.  H.  Beder  testlited:  That  on  the  2lBt  day 
of  June,  1911,  he  heard  the  def«adant  say 
that  he  had  some  trouble  with  the  deceased; 
that  deceased  owed  defendant  a  little  room 
rent,  and  deceased  seemed  to  think  he  did  not 
owe  it  Defendant  stated  that  he  then  went 
and  got  a  knife,  and  when  he  got  back  de- 
ceased was  gone.  Defendant  said,  "If  I  had 
found  him,  I  would  hare  tried  to  get  it  from 
him,"  and  further  stated,  "I  will  either  get 
my  60  cents  or  get  him  (deceased).'* 

The  state  here  rested  its  case. 

Defradant,  Newton  Henry,  testified  In  bla 
own  behalf:  Ttat  on  the  7th  day  of  June, 
1911,  he  came  into  possesion  of  the  Carrlng- 
ton  Hotel  as  lessee.  That  it  was  turned  over 
to  him  by  Lucy  Carrlogton.  That  he  knew 
deceased,  Charley 'Lucaa  That  be  was  rent- 
ing a  room  at  the  Carringtcm  Hotel.  That  he 
was  paying  $4  per  week  for  room  and  b<nrd. 
That  deceased  left  the  boose  on  the  17tb 
day  of  June  without  paying  defendant  a 
single  cent' of  what  he  owed  htm.  That  de- 
fendant talked  to  the  deceased  about  pay- 
ing his  board  bill  twice,  and  that  deceased 
kept  putting  him  off.  That  deceased  stole 
his  clothes  out  of  the  building  a  couple  of 
days  before  the  killing.  That  the  deceased 
returned  to  the  hotel,  and  defendant  then 
said  to  him,  "If  you  won't  pay  me,  why  don't 
you  stay  away?"  That  when  deceased  came 
to  toe  hotel  he  generally  talked  with  Lucy 
Carrington.  That  he  bought  the  pistol  on  the 
Monday  before  the  homicide  for  the  purpose 
of  protecting  his  bouse.   That  on  the  day 


before  the  kllUng  Bob  Dunn  infonned  de- 
fendant that  Charley  Luc^s  was  g6hig  to 
kill  him  (the  defmdant)  about  the  Carrlogtoa 
woman.  That  about  12:80  o'clock,  while  he 
was  cleaning  up  the  house,  be  started  to  go 
to  the  pump  to  get  some  water,  carrying  his 
pistol  in  his  po<H[et  Just  as  he  turned  the 
comer  he  saw  the  deceased  at  the  kltchra 
door.  Tliat  when  defendant  saw  deceased 
he  ordered  him  to  leave,  to  go  away.  That 
deceased  was  sort  of  bent  over  as  If  be  was 
watching  and  waiting  for  somethii^.  That 
the  deceased  made  a  break  toward  him,  and 
said,  "I  will  put  you  away,"  and  that  he 
shot  deceased.  That  he  shot  deceased  be- 
cause he  was  scared  and  did  not  know 
whether  deceased  would  shoot  him  or  cut 
him.  Doesn't  rememtrer  whether  he  shot 
once  or  twice.  That  after  the  shootlDg  de- 
fendant saw  a  knife  about  two  feat  away 
from  deceased  on  the  ground. 

Counsel  for  defendant  then  said:  "We 
want  to  Introduce  the  testimony  ot  Steve 
Mt^eaL  Do  you  want  me  to  go  through  and 
make  another  showing."  The  comity  attor- 
ney replied,  "No,  I  am  willing  for  the  record 
to  show  ttiat  yon  introduced  the  testimony 
of  the  same  witness  that  I  offer."  Counsel 
for  defendant  then  said:  ''All  right  Gentle- 
men of  the  Jury,  this  is  the  testlmooy  of 
Steve  McNesl,  the  same  vrltness  that  Mr. 
Hooker  read  the  testimony  of,  the  man  tliat 
was  supposed  to  be  dead.  On  the  other 
trial  there  were  not  many  witnesses  around, 
and  we  Just  grabbed  up  one  of  the  state's 
own  witnesses,  and  I  want  to  read  you  hla 
testimony."  Said  witness  testified  that  he 
knew  the  defendant  and  had  known  him 
since  the  previous  November;  that  he  was 
acquainted  with  the  general  reputation  of 
the  defendant  In  that  community  tot  peace 
and  qnietude;  and  that  neb  r^ntaticm  was 
good. 

J.  F.  Palmer  testified  for  defendant  that 
the  general  reputation  of  tbe  defendant  for 
peace  and  quietude  In  the  oommnnity  In 
which  he  resided  was  good. 

Meal  Shaw  testified  for  defendant  Oiat  a 
few  days  before  the  shooting  he  heard  a 
conversation  between  deceased  and  defend- 
ant about  a  bill  which  was  doe  tbe  defend- 
ant Defendant  told  deceased  that  he  did 
not  want  him  In  the  house,  and  for  him  to 
go  out  and  never  come  back  again ;  and  that 
tbe  deceased  gave  the  defendant  eome  back 
talk.  The  witness  heard  shots  fired  In  the 
dlfiiculty  in  which  deceased  lost  his  life.  Be 
heard  the  defendant  say,  "I  thought  I  told 
you  to  stay  away  from  this  house."  If  the 
deceived  made  any  reply,  witness  did  not 
hear  It.  Immediately  after  this  he  heard 
the  shots  fired. 

Judge  Peters  testified  for  defendant  that 
the  general  reputation  of  the  defendant  for 
peace  and  quietude  was  good.  Several  other 
witnesses  testified  In  bdaU  of  aro^Iuit  to 
the  same  effect 

Defendant  here  tested  his  caaa 
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James  S.  Twyford*  of  OUftbomm  Cttyt  tor 
appeiuint  Smith  a  Matwa.  Ant  Atty. 
Oeo^  for  tbe  State. 

FUBHAN,  J.  (after  atettnc  tbe  facta  u 
aboT^.  [1]  First  In  tbe  brief  filed  In  tUa 
canae  conns^  for  appellant  referred  to  a 
number  of  tbe  dedslonB  of  the  Snpreme 
Court  of  Oklahoma,  and  also  of  thla  court, 
wltboat  giving  the  page  and  'rolome  upon 
wlilcb  aocb  dedaionB  coold  be  fonn^  In 
Appendix  O  of  the  second  rolome  of  the 
BeTlsed  Statates  of  Oklahoma.  1910,  win  be 
found  tba  mlea  of  tbU  court  On  the  subject 
of  brieft  tbeae  mlea  aay:  "AU  dtatlona  of 
Oklahoma  cases  mnat  be  by  tlie  volame  and 
p^^  of  the  Oklahoma  Orimlnal  B^mrts." 
We  have  had  frequent  occasion  to  call  the 
attention  of  ttie  bar  to  CUs  rule;  See  J<Ana 
V.  State,  8  OkL  Cr.  688, 120  Pac.  451;  Ryan 
T.  States  8  Okl.  Or.  628, 120  Foe.  68S;  Tncdcer 
V.  State.  9  OU.  Gr.  — ^  182  Pad  689.  We 
•have  no  oMectlras  to  citations  being  made 
to  any  other  reporte;  but  tbe  Oklahoma 
Criminal  Reports  are  pnbUabed  by  tbe  state 
officially,  under  the  Immedlato  anpervlalon 
of  the  members  of  tbls  court  They  can  be 
purchased  for  a  nominal  sum,  and  lawyers 
who  cite  Oklahoma  cases  must  give  the  page 
and  volume  of  the  official  reports  where  they 
can  be  found.  Th^  are  conveniently  at 
band,  and  such  citations  greatly  expedite  the 
labor  of  this  court  Hiose  lawyers  who  In- 
tend  to  practice  law  In  this  court  should  make 
themselves  fftmlliar  with,  conform  to, 
the  rules  of  the  court  Unlsa  th^  do  so,  In 
ordinary  cases  their  briefs  will  not  be  con- 
sidered ;  but  08  Oila  Is  a  capital  cam,  and 
as  the  extreme  penalty  of  tbe  law  has  been 
assessed  by  the  jury,  we  will  relax  the  rule 
In  this  tnstauce,  as  we  do  In  all  cases  of 
great  gravity,  and  will  treat  the  brief  of 
counsel  for  appellant  as  though  it  was  In 
strict  compliance  to  0ie  ndes  of  the  court, 
and  was  In  all  respects  regular. 

[21  Secnid.  Cotuud  for  ^tpdlant  eonteads 
that  tbe  testimony  given  by  Steve  Mt^eal 
upon  ibB  fiffmw  trial  of  this  cause  was 
Improperly  admitted  in  evldmce  over  objeo- 
ttons  of  appellant  It  was  proved  that  tbe 
sold  U^eal  had  left  Oklabmna  county,  stat- 
ing that  be  was  going  to  Texo^  and  that  a 
subpoena  bad  been  Issued  l|pr  blm  to  testily 
a«  a  witness  for  the  state  upon  flie  presoit 
trial,  and  this  subpoena  bad  been  brongbt 
Into  court  with  a  return  thereon  Indorsed  1^ 
tite  sheriff  of  the  county  that  the  said  Steve 
UcNeal  could  not  be  found  In  (Mlahoma 
county.  In  the  absoioe  of  a  showing  that 
the  witness  was  within  the  jurisdiction  of 
title  court,  we  think  that  this  autborteed  the 
admission  of  tlie  t^tlmony  of  the  said  Steve 
McNeaL  Bee  Hawkins  v.  United  Stetes.  8 
Okl.  Or.  esi,  108  Pac.  661 ;  Warren  v.  Stete. 
6  OkL  Or.  1,  US  Pac.  812.  34  L.  R.  A.  (N.  S.) 
1121.  Even  If  there  was  any  anestlon  about 
this,  tbe  record  also  shows  that  subsequeoit 
to  tbe  admlsdon  of  this  testimony,  evidence 


given  upcn  tbe  oUier  trial  by  the  said  Stove 
McNeal  In  fiivor  of  appellant  was  offered  In 
evldoice  by  his  counsel  upon  the  ground  that 
said  BfoNeal  was  beyond  the  Jurisdiction  of 
the  court  Thla  places  the  matter  beyond 
question  and  waives  any  possible  error  that 
there  may  have  been  In  the  admisrion  of  the 
testimony  originally.  Appellate  courts  win 
not  permit  lltLganta  to  take  inconsistent  posi- 
tlotts  before  them.  See  State  v.  Clark,  121 
Mo.  000.  26  S.  W.  562.  If  It  be  conceded  that 
the  admission  of  tAie  testimony  of  tbe  said 
Steve  McNeal  was  error,  such  error  would 
not  be  ground  for  reversal,  because  the  ma- 
terial facts  testified  to  by  the  witness  Mc- 
Neal were  admitted  to  be  true,  by  appellant 
when  he  took  tbe  witness  stand.  Ther^ore 
appellant  could  not  have  been  Injured  by  Mo 
Neal'a  testlnxmy,  and  It  would  be  a  burlesque 
upon  justice  and  bring  the  law  Into  contempt 
to  reverse  a  ctmvlctlon  on  account  of  the 
admission  of  testimony  which  was  admitted 
to  be  true  by  the  d^endant  hlmselt 

[t]  Third.  Counsel  for  appellant  In  his 
brief  says:  'The  record  shows  that  upon 
resting  tbe  case  tbe  court  Instructed  tbe  jury 
In  writing  and  Is  silent  as  to  tbe  argummt 
of  coansOL"  Upon  this  omission  of  the  rec- 
ord to  state  that  argument  was  niade,  coun- 
sel takes  tbe  position  that  the  judgment 
must  be  reversed,  because  the  record  does 
not  afllrmatlvely  show  that  argument  was 
made  and  that  appellant  was  presoit  during 
said  argummt  In  support  of  tbls  c<Hiten- 
tlon,  he  dtee  tile  case  of  Humphrey  v.  State, 
3  OkL  Or.  604, 106  Paa  878, 139  Am.  St  Bep. 
072.  Hunqduey  v.  State  was  modified  in 
Wood  V.  States  4  OkL  Or.  486^  112  Pac.  11, 
and  also  In  MendenbaH  t.  State.  6  OkL  Or. 
436.  119  PAc  594,  and  again  bt  Williams  v. 
States  7  Okl.  Or.  261.  123  Faa  190.  126  Pac: 
697 ;  and,  upon  a  more  fall  InvestlgatUm  of 
all  the  authorities  and  the  reason  <hC  the  law, 
Humphry  v.  State  was  expressly  overruled 
in  Bums  V.  States  8  OkL  Or.  564,  129  Pac. 
657,  wblcb  contains  a  full  discussion  of  the 
authorities  upaa  tbls  qnestlon  and  announces 
the  settled  policy  of  tbls  court 

It  Is  true  tbat  tbe  defendant  has  the  con- 
stitutional right  to  be  heard  In  person  or  by 
counsd  In  tbe  argument  of  his  cause.  It  la 
also  true  that  defoidant  had  tbe  rl^t  to  be 
personally  inesent  during  every  stage  of  the 
proceedings  of  his  trial,  and.  U  the  record 
afflrmatlTely  shows  that  the  defendant  was 
deprived  of  either  of  these  rights,  a  judg- 
ment must  be  reversed.  TbsiM  are  rli^to 
whldi  may  be  waived,  and  unless  tluor  ere 
amerted  at  tlie  trial  the  presumption  of  law 
will  be  that  they  were  waived  unless  the 
contrary  affirmaUvely  appears  In  tbe  record. 
Bv^  inesumptlon  of  law  Is  In  favor  of  the 
r^ulatity  of  proceedings  In  courte  of  record. 
In  Klllough  V.  State,  6  OkL  Or.  311, 118  Pac. 
620,  Judge  Doyle  said:  "Brror  must  affirma- 
tively appear  from  the  record;  It  Is  never 
presumed.  Every  presumption  tavors  the 
regularity  of  tbe  proceedings  had  upon  tbe 
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trbaL  The  ulaintlff  In  error  must  afflnna- 
tlTely  show  prejudicial  error ;  otherwise  the 
jod^oent  of, the  trial  court  will  be  aflBrmed." 

When  a  record  is  silent  upon  the  subject  of 
the  argament  of  counsel,  the  presomptlon  of 
law  Is  ^ther  that  argument  was  waived  or 
it  was  omitted  from  the  record  throngh  the 
•carelessness  of  the  clerk.  It  would  be  a 
great  reflection  upon  the  Intelligence  and 
fidelity  of  the  counsel,  who  represented  ap- 
pellant in  the  trial  court,  to  assume  that  he 
allowed  the  case  to  be  submitted  to  the  Jury 
without  argument  unless  It  was  done  by  con- 
sent of  appellant,  or  that  he  allowed  the  case 
to  be  argued  in  the  absence  of  appellant  with- 
out objecting  thereto,  unless  such  absence 
was  at  the  request  of  appellant  Any  statu- 
tory or  constitutional  right  of  the  defendant 
not  Inalienable  may  be  waived,  where  it  can 
be  done  without  affe<^g  the  rights  of 
ers,  and  without  detriment  to  the  eommnnlty 
at  large,  and  where  it  does  not  affect  the  Ju- 
risdiction of  the  court  as  to  the  sabjecfrmat* 
ter..  A  failure  to  Insist  upon  such  ri^t  in 
seasonable  time  will  opante  as  an  estoppel 
to  Us  afterwards  setting  It  up  against  the 
stata  See  State  v.  Filsbee^  8  OUL  Cr.  406, 
127  Pac  lOBL  By  the  express  terms  of  sec- 
tion 0006,  Revised  Laws  of  Oklahoma,  this 
court  is  forbidden  to  reverse  any  conviction 
<ni  aannnt  of  any  error  in  the  inroceedlngB, 
unless,  after  an  examination  of  the  entire 
reoOTd,  It  appears  that  the  error  complained 
of  baa  deprived  defendant  of  some  substan- 
tial right,  or  has  resulted  in  a  miscarriage  of 
Justice. 

[4]  Fourth.  Oonnasl  for  asi)dlaiit  contoids 
that  this  Judgment  must  be  reversed  because 
appellant  was  not  presoit  what  his  motion 
for  a  new  trial  was  argued.  There  are  two 
conclusive  answers  to  this  emtraitlon :  First, 
there  Is  nothing  In  the  record  which  Indi- 
cates that  appellant  desired  to  be  present 
when  such  argument  was  made,  or  that  he 
did  not  consent  tliat  sncb  argnmoit  might 
be  made  In  bis  absukoe ;  tberefbre,  even  If 
this  were  a  good  objection,  tlie  fsilnre  of 
appelant  to  assert  his  rights  at  the  time 
would  opoate  as  a  waiver  osl  his  part  of  any 
right  which  he  may  have  had  In  the  matter. 
In  the  second  place,  there  is  no  provision  of 
law  requiring  that  a  defendant  must  be  pres- 
ent when  a  motl<m  for  a  aew  trial  is  axgaed. 
Such  proceeding  Is  no  part  of  the  trial  prop- 
er any  more  Uuin  a  motion  tm  a  change  of 
value  or  a  motion  for  a  continuance;  but; 
on  the  contrary,  a  motl<m  for  a  new  trial 
asks  a  review  by  the  Judge  of  the  trial,  wlil<di 
has  concluded.  Counsel  could  with  as  mnch 
show  of  reason  titelm  that  a  defendant  should 
be  present  In  this  court  when  his  aDpllcation 
for  a  new  trial  is  argued,  submitted,  and 
decided.  A  trial  begins  when  the  Jury  are 
called  Into  the  box  to  be  examined  as  to 
their  qualifications  (see  Caples  v.  State,  S 
Okl.  Gr.  72,  104  Pac  493,  26  L.  K.  A.  [N.  S.] 
1033),  and  ends  when  the  Jury  have  returned 
their  verdict;  and  If  It  aflarmatively  appears 


from  ttie  record  that  a  defendant,  without 
consent  on  his  part,  was  absent  during  any 
of  such  proceedings,  the  judgment  will  be 
reversed ;  but  as  f&r  as  the  law  goes  no  good 
reason  can  be  shown  why  a  d^emdant  sbotild 
be  present  when  a  motion  fbr  a  new  trial,  a 
motion  for  a  continuance,  or  a  motion  for  a 
diange  of  venue  is  being  argued.  It  has 
been  expressly  decided  in  Oklahoma  that 
such  presence  Is  not  necessary.  See  Ward  v. 
Territory,  8  OkL  12,  66  Pac  704 ;  Saunders 
V.  State,  4  Okl.  Gr.  264.  Ill  Paa  965,  Ann. 
Cas.  19126.  766;  and  Starr  t.  State,  6  OkL 
Cr.  440,  115  Pac.  356. 

[B]  Fifth.  In  his  brief  counsel  for  appel- 
lant says:  "The  court  erred  in  refushig  ttie 
plaintiff  in  error  (he  right  to  file  a  motiOD  in 
arrest  of  Judgment  before  sentmce."  We 
have  diligently  searched  the  record  and  bave 
foiled  to  find  that  counsel  tar  appellant  ask- 
ed permlstffHi  onr  attempted  to  file  a  motfoa 
In  arrest  ot  Judgment^  and  that  ttm  court  de- 
nied him  this  right;  we  have  also  examined 
tlie  record  critically  to  find.  If  we  oonld,  as 
to  whether  or  not  Oun  was  any  gnmnd 
for  arresting  this  Judgment,  and  we  find  that 
there  Is  nme^  and  that  <m  the  cmtrary,  ttu 
proceedings  and  papers  in  the  case  w«e  all 
r^ular  and  In  conf<H»alty  to  law. 

[I]  Sixth.  Conned  for  appelant  in  Us 
brief  says  tliat  Hils  cause  should  be  revers- 
ed "because  the  court  erred  in  overmllng  the 
motion  for  a  new  trial."  Counsel  did  not 
attempt  to  point  ont  the  wror  of  the  court 
oonn^Uned  of  In  the  motion  for  new  trial  or 
show  how  appellant  was  injured  thereby. 
On  the  contrary,  be  has  assumed  the  ihop- 
osltlon  In.  controversy  and  has  sabstltnted 
assertion  for  evldoice  and  argnmoit  This 
court  would  thereby  be  at  liberty  in  an  or- 
dinary case  to  entirely  disregard  this  con- 
tention, but  on  acoonnt  of  t3»  gravity  of  this 
case,  we  have  carefully  tMtninwii  tbe  mo- 
tion f  <»:  a  new  trial  to  see  if  we  could  find 
any  error  therein  complained  of  ^rtilch  would 
warrant  this  court  In  setting  aside  tbe  ver- 
dict and  Judgment  We  find  that  the  motion 
for  a  new  trial  Is  merely  a  formal  one,  and 
the  imly  spedflc  errors  of  wblcb  it  eomididiiB 
are  that  the  nrdiet  is  contrary  to  t^w  law 
and  the  evidenca  There  Is  also  a  general 
complaint  that  the  court  erred  In  its  Instmc- 
tlona  to  tbe  Jar;,  and  we  are  of  ttie  oj^nlon 
that  the  court  did  err  in  fharglng  the  jury 
on  the  law  of  self-defenee  and  in  sobmltflng 
the  Issues  of  manslaughter  in  the  first  and 
second  degrees.  Tbe  state's  evidence  makes 
oat  a  case  of  deUbmte  and  premeditated  as- 
sassination. The  testimony  of  appellant 
makes  out  a  case  of  mutual  combat  pro- 
voked by  blms^  when  armed  with  a  deadly 
weapon,  intmdlng  that  It  should  result  in 
the  death  or  serious  bodily  Injury  of  hhn- 
sdf  or  deceased.  Under  hie  own  testirooiiT 
he  conld  not  invoke  the  law  <tf  self-defeais. 
Neither  do  the  drcumstanees  proved  mitigate 
the  offense  from  murder  to  manslaughter  la 
either  degree ;  but  tliese  emn  of  the  court 
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were  In  faror  and  not  agi^nst,  appellant 
and  Uurefore  he  could  not  have  poulbly 
been  Injured  thereby. 

We  have  read  all  the  Instmctions  of  the 
court  and  analyzed  them  carefully,  both  by 
paragraphs  and  also  in  connection  with 
each  other,  and  we  fail  to  find  a  single  par- 
agraph wlilch  Is  in  the  least  calculated  to 
inOuence  the  Jury  adversely  to  the  rights 
of  appellant  The  trial  of  the  case  from 
beginning  to  end  was  eminently  fair,  and  In 
no  instance  was  appellant  deprived  of  a 
single  substantial  right  We  cannot  say  that 
the  Terdict  of  the  Jury  la  contrary  to  the 
law.  Neither  can  we  say  that  the  verdict 
is  contrary  to  the  evidence.  It  was  proved 
that  appelant  tiad  repeatedly  threatened  to 
IdU  the  deceased,  growing  out  of  a  contro- 
versy between  them  with  reference  to  a 
debt  of  60  cents  alleged  by  appellant  to  be 
doe  him  from  deceased,  but  which  decaesed 
denied.  Appellant  had  said  that  be  would 
either  get  his  60  cents  or  get  deceased.  This 
controversy  was  intended  by  jealousy  be- 
tween the  parties  on  account  of  Lucy  Car- 
rlngton.  With  reference  to  this  matter,  ap- 
pellant bad  said,  "The  crazy  son  of  a  bitch 
Is  after  my  woman,"  and  had  stated  that 
If  be  ever  caught  deceased  at  the  Carrington 
Hotel  agMn  be  would  kill  him.  Here  again 
we  have  proof  of  our  statement  that  Illicit 
love  is  a  most  prolific  source  of  crime  and 
assassination  among  men.  For  a  full  dis- 
cussion of  this  question,  see  Butdb  t.  State, 
8  Okl.  Cr.  554.  129  Pac.  657.  It  was  proved 
that  deceased  went  to  the  Carrington  Hotel, 
wlalch  was  a  public  hoiue,  on  the  day  of  the 
homldde,  after  his  clothes,  which  he  had  l^ft 
there  to  be  washed  by  Lucy  Carrington,  and 
that  deceased  was  unarmed  at  the  time.  It 
was  proved  that  a  few  days  before  the  homi- 
cide appellant  purchased  a  pistol,  and  at 
the  time  of  the  difl3culty  he  was  going  to 
the  pomp  to  get  some  water  with  his  pistol 
in  his  pocket;  that  he  came  upon  deceased 
at  the  back  porch,  and  asked  deceased  what 
he  was  doing  there.  Deceased  replied  that 
he  had  come  after  his  dothes.  Appellant 
said,  **!  told  you  to  keep  away  from  here," 
and,  pnlUng  his  pistol,  rushed  upon  and  shot 
an  unarmed  man.  Appellant  then  fled  to 
the  liver  bottom,  and  could  not  be  found  by 
officers  until  8  o'clock  that  night,  when  he 
was  arrested  by  a  deputy  sheriff.  Appellant 
offered  no  explanation  of  his  attempted 
flight  The  Jury  could  not  believe  that  it 
arose  from  any  cause  other  than  conscious 
gnilt  Here  we  find  every  element  of  mur- 
der, deliberately  committed  in  a  cowardly 
manner.  In  fact  tbe  Jury  could  not  have 
reasonably  arrived  at  any  other  conclusion. 

[J]  Seventh.  It  is  true  that  this  court  pos- 
sessea  the  power  of  modifying  a  Judgment 
and  reducing  the  punishment  of  death  to 
Im^lflonment  tat  Hfe.  See  Frits  t.  State,  8 
OU.  Gr.  842,  128  Pac  170 ;  but  this  power, 
like  the  power  to  pardon,  parole,  or  commute 
aentenoee.  cannot  be  arbitrarily  exercised 


by  any  official  of  Oklahoma.  No  lawyer  ot 
respectable  Intelligence  and  learning,  and 
who  regards  bis  reputation  as  such,  will  as- 
sert that  either  of  these  powers  can  be  law- 
fully exercised,  except  for  spedal  reasons, 
which  may  arise  in  an  individual  case,  or 
that  they  can  be  arbitrarily  used  so  as  to  op- 
erate as  a  wholesale  susp^idon  or  repeal  of 
any  law  or  provision  of  law.  As  a  great  mls- 
anHrehension  exists  as  to  the  right  to  com- 
mute the  death  penalty,  and  as  this  misap- 
prehraision  has  done  infinite  barm  to  the  ad- 
ministration of  law  in  Oklahoma,  and  as  this 
Is  a  death  penalty  case,  it  Is  imperatively 
necessary  for  this  court,  which  alone  has 
the  right  to  finally  construe  the  law  and 
the  Constitution  In  criminal  cases,  to  de- 
dare  the  true  meaning  and  scope  of  the 
right  to  commute  the  sentences  of  the  courts. 
Courts  are  required  by  law  to  take  Judl< 
dal  notice  of  any  facts  affecting  a  question 
pending  before  them,  which  are  of  such 
general  and  public  notoriety,  that  every  one 
will  be  fairly  presumed  to  be  acquainted 
with  them.  See  Hunter  v.  N.  T.  O.  W.  R.  R. 
Co.,  116  N.  Y.  615,  23  N.  E.  9,  6  L.  R.  A. 
246.  The  Supreme  Court  of  tbe  United 
States,  in  the  case  of  Brown  v.  Piper,  91  U. 
S.  37,  23  L.  Ed.  200,  said:  "Facts  of  universal 
notoriety  need  not  be  proved."  In  Wyne- 
hamer  v.  People,  13  N.  Y,  378,  the  Supreme 
Court  of  that  state  said:  "We  must  be  al- 
lowed to  know  what  is  known  by  all  persons 
of  common  Intelligence."  To  the  same  effect 
see  Town  of  North  Hempstead  v.  Gregory, 
53  App.  DIv.  350,  65  N.  T.  Supp.  867.  The 
courts  also  hold  that  Judicial  notice  tekes 
the  place  of  proof,  and  Is  superior  to  evl. 
dence.  See  Stete  v.  Main,  69  Conn.  123,  37 
Aa  80,  36  L.  R.  A.  623,  61  Am.  St  Rep. 
30;  Brown  v.  Piper,  91  U.  S.  37,  23  L.  Ed. 
200;  State  v.  Morris,  47  Conn.  179;  Com- 
monwealth v.  Margyngki,  149  Mass.  68,  21 
N.  E.  228. 

It  is  a  matter  known  to  all  persons  of 
common  intelligence  In  the  state  of  Okla- 
homa that  the  Governor  takes  the  position 
that  legal  executions  are  Judicial  murder; 
and  that  he  refuses  to  permit  them  to  be  car- 
ried into  effect,  upon  tbe  ground  that  be 
would  thereby  become  a  party  thereto ;  and 
that  he  has  expressed  his  fixed  detertalna- 
tion  to  strictly  adhere  to  this  policy  until  the 
expiration  of  his  term  of  office.  As  this  is 
a  capital  conviction,  and  as  tbe  Governor's 
action  presents  an  absolute  bar  to  the  en- 
forcement of  the  law  in  Oklahoma,  we  can- 
not, without  a  failure  to  discharge  our  duty, 
omit  to  take  Judicial  notice  of,  and  pass  upon, 
this  position  of  the  Governor,  as  unpleasant 
as  it  is  for  us  to  do  so.  If  we  remained 
silent  the  Governor  and  the  people  would 
have  the  right  to  think  that  the  courta  ac- 
quiesced In  the  portion  which  he  has  as- 
sumed, when  as  a  matter  of  fact  nothing 
is  further  from  the  truth.  We  therefore 
cannot  avoid  deciding  this  matt». 

That  the  position  of  the  Goveiinor  la  nt- 
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terly  untenable  Is  shown  bjr  the  following 
conalderBtionB: 

First  There  Is  no  provUdon  of  law  In  Ok- 
lahoma which  requires  the  QoTomor  to  ap- 
prove a  verdict  asseealDg  the  death  praialty 
before  It  can  be  executed.  His  duty  with  ref- 
erence to  snch  verdicts  is  negative  and  not 
■fflrmatlve.  He  has  nothing  whatever  to 
do  with  them,  unless  he  may  be  satisfied 
that  an  Injustice  has  been  done  In  an  Individ- 
ual case ;  then  he  may  commute  the  sentence 
or  pardon  the  offoider ;  but  this  can  only  be 
done  upon  the  ground  that,  upon  the  facts 
presented,  the  defendant  was  a  fit  subject 
for  executive  clemency,  and  that  an  exception 
should  be  made  in  his  tKVOx  as  against  the 
general  rule  of  law. 

Second.  It  is  not  true  that  when  a  d^endt- 
ant  Is  executed  according  to  law  the  Gov- 
ernor Is  in  any  wise  responsible  therefor. 
The  execution  takes  place  in  obedience  to  law 
and  not  because  the  Governor  orders  it ;  and 
Uie  Governor  has  not  a  shadow  of  legal  or 
moral  right  to  Interfere  with  the  law,  un- 
less he  can  say  upon  his  official  oath  that 
special  reasons,  applicable  alone  to  the  given 
case  b^ore  him,  justly  snch  action.  The 
Governor's  alleged  conscientious  scruples  with 
reference  to  the  indlctlon  of  capital  punish- 
ment cannot  lawfully  Justify  his  action  In  a 
v^oleaale  commutation  of  death  penalties. 
The  OoT^nor  has  no  legislative  powers  at 
all;  he  cam  neither  oiact  or  repeal  lavrs  ei- 
ther dlrecUy  or  indlrectlyi  which  he  dow  at- 
tempt to  do  vrben.  he  sets  aside  the  death  pen- 
alty in  all  murder  cases.  Tbst  law  recopilzes 
flie  tttct  that  some  tood  mea  are  honestly  op- 
posed to  the  infliction  of  capital  puulshmoit, 
but  It  prohibits  suCh  pmoos  from  passing 
up<m  this  question.  Paragraph  8,  i 
Bevlsed  Laws  1910,  is  as  foUows:  **If  the 
offense  charged  be  punishable  with  death,  the 
entertaining  of  such  conscientious  opiidona 
as  would  preclude  his  finding  the  defendant 
guilty,  in  which  case  be  shall  neither  be 
permitted  nor  compelled  to  serve  as  a  Juror." 
This  provision  of  law  precludes  the  Governor 
from  commuting  a  death  penalty,  In  a  single 
case,  iq>on  the  ground  of  his  alleged  con- 
scientious scruples.  So  it  Is  seen  that  be  is 
not  only  not  compelled  to  approve  su^  a  ver- 
dict, but  that  be  is  positively  forbidden  by 
law  to  allow  his  scruples  to  influence  him 
in  the  least  in  his  action.  It  would  indeed 
be  an  Idle  thing  for  the  Legislature  to  enact 
a  law  and  then  make  Its  execution  dQ»^d 
upon  the  wblm  or  caprice  of  any  Juror  or 
Governor.  If  the  Gov^nor's  position  is  cor- 
rect, theD  we  do  not  have  a  government  of 
law  in  Oklahoma,  bat  a  government  of  men 
only.  If  it  were  necessary  for  the  Governor 
to  approve  such  verdicts  before  they  could 
be  carried  Into  execution,  then  the  Governor 
should  have  made  his  views  known  before  he 
was  elected,  and  he  should  have  refnsed  to 
take  the  oath  of  offlc&  There  is  no  logical 
escape  froi^  this  conclusion.  The  Governor's 


position  can  only  be  explained  upon  tbe  hy- 
pothesis that  he  Imi^lnes  hlms^  to  be  a 
dictator,  and  that  bis  will  is  supreme  and 
above  tbe  lav.  In  Ols  the  Gov^nor  Is  mis- 
taken. 

l^ilrd.  During  the  last  campaign  for  tbe 
election  of  the  present  Legislature,  whlcii  in- 
curred after  the  Governor  had  served  two 
years  of  his  four  years*  term,  he  took  an  ac- 
tive part  In  the  campaign  and  personally  ap- 
pealed to  the  people  to  ^ect  a  Legislature 
who  would  support  what  he  called  "my  poli- 
cies." In  that  campaign  he  also  made  a 
vidoQs  assault  upon  this  court,  which  bas 
Inflexibly  demanded  the  strict  aiforcement 
of  all  of  the  laws  of  Oklahoma.  His  posi- 
tion on  the  subject  of  capital  punishment  waa 
then  well  known  to  all  of  the  people  of 
Oklahoma.  His  action  In  commuting  tbe 
death  penalties  of  a  number  of  atrodous 
murderers  bad  caused  a  great  wave  of  iodlgna- 
tlon  to  pass  over  tbe  entire  atatb  The  issue 
was  clearly  drawn;  and  the  advocates 
and  those  who  objected  to,  the  death  penaltr, 
debated  tbe  question  as  to  whether  or  not 
capital  punishmoit  should  be  r^ieated.  In 
fact,  this  was  pwbably  tbe  most  dlacnssed 
question  in  the  state.  The  Qovemor  peison- 
ally  took  part  in  a  numbsr  of  these  debatea 
This  is  a  matter  of  public  history  ot  wUch 
this  court  must  take  Judicial  notice.  Tbe 
election  passed  off,  and  the  policies  of  the 
Governor  were  not  Indorsed  by  the  people  in 
the  election  of  the  membeia  of  the  L^|lda< 
tore;  on  tl»  oontrary,  a  Legislature  was 
Elected  which  was  hostile  to  the  policies  of 
tbe  Governor,  and  whidi  refused  to  rcqpeal 
tbe  law  of  capital  punldun^it  If  be  desires 
to  prove  that  be  regards  himsdf  as  a  swr- 
ant  of  the  people^  be  should  now  no  longer 
Interfere  with  tbe  execution  of  tb^  will,  or 
he  should  resign  from  tils  office^ 

Fourth.  If  it  be  conceded  that  the  0«v* 
emor's  position  Is  correct,  and  that  be  has 
the  right  to  Buq»end  tbe  execution  of  any 
provision  of  law,  of  which  he  may  not  ap- 
prove ;  and  U  It  be  true  that  the  other  ot- 
fldals  of  the  state  are  answerable  to  him, 
and  not  to  the  people — then  we  have  an  «n- 
pire  In  Oklahoma,  and  not  a  free  stata  This 
would  establish  a  precedent  which  would 
Justify  any  subsequent  Governor,  who  mlgbt 
be  opposed  to  the  prohibitory  liquor  law,  to 
commute  all  Jail  or  penitentiary  sratoices  in- 
flicted in  such  cases  upon  the  ground  that 
he  did  not  like  the  law.  and  that  be  knew 
better  than  the  people  what  should  be  done 
in  such  cases.  The  same  principle  wonld  ap- 
ply to  all  laws.  Concede  tbe  principle  con- 
tended for  by  the  Governor,  and  where  wiU 
tbe  matter  end?  It  would  utteiiy  demoral- 
ize the  enforcement  of  law  in  Oklahoma,  and 
would  convert  tbe  state  government  Into  one 
of  men  and  not  of  law.  What  do  the  people 
of  Oklahoma  think  of  this? 

A  careful  Investigation  of  the  authorities 
on  this  question  bas  failed  to  disclose  a 
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■Isgle  law  writer,  who  has  erer  In  the  least 
nutalned  the  poBttion  of  the  GoTemor.  Mr. 
Bishop,  one  of  the  greatest  writers  ctf  law 
that  America  has  prodaced,  saTs: 

"Alike  under  our  national  Constitution 
and  the  Constitutions  of  the  sereral  states, 
dther  by  express  words  or  by  constractton 
the  gOTemment  la  divided  into  three  sepa- 
rate  branches — the  execotlTe,  the  leglslatlTe, 
and  the  Judicial — and  no  one  branch  Is  per- 
mitted to  discharge  the  fonctlons  of  anoth- 
er. If  the  executire  power  cannot  repeal 
laws  directly,  so  nether  has  it  any  Just  right 
to  undertake  Indirect  repeals  by  pardon  (com- 
mutation or  parole).  With  as,  a  pardon  (com- 
mutation or  parole)  is  proper^  grantable 
only  for  some  special  cause  arising  out  of 
the  particular  Instance.  But,  If  whenever 
there  Is  an  unavoidable  and  honest  mistake 
it  la  the  legislative  will  that  the  victim  of 
the  mistake  shall  be  punished,  the  Governor 
has  no  right  to  open  a  pardon  shop  to  frus- 
trate this  will.  It  Is  an  attempt  to  repeal  so 
much  of  the  law,  and  the  power  of  repeal  is 
with  the  Legislature.  *  *  *  Of  practical 
importance — not  exceeded  by  any  of  the  ordi- 
nary expositions  In  law  boobs  are  some  Ques- 
tions heretofore  neglected  by  legal  authors, 
relating  to  the  principles  which  should  guide 
the  executive  power  in  granting  and  with- 
holding pardons  (commutations  or  paroles). 

"Public  Motives,  Not  Private.— No  official 
person,  whatever  his  station  or  the  nature  of 
his  office,  is  justified  lu  performing  any  St- 
fldal  acts  from  private  motives,  or  In  pur- 
suance of  mere  private  views.  An  executive 
officer,  aadEed  to  grant  a  pardon  (commuta- 
tion or  parole)  should  neither  comply  nor 
refuse  merely  because  he  would  personally 
be  pleased  to  see  the  prisoner  suCCer  or  to  see 
him  go  free.  He  should  act  upon  public  con- 
slderatton.   For  example: 

**Ai)peal  from  Legislature.— He  does  not  sit 
as  a  court  of  appeal  from  the  Leglslatura 
If  he  believes  the  law  under  which  a  prisoner 
Is  suffering  to  be  unwise  or  unjust,  still  this 
opinion  cannot  properly  incline  him  to  grant 
the  pardon  (commutation  or  parole),  because 
the  power  which  makes  and  unmakes  laws 
Is  not  In  blm,-and  officially  he  Is  required  to 
look  upon  the  law  as  Just  and  wis^  however 
his  prlrate  opinion  may  revolt   •  •  * 

"Proceed  by  Rule.— The  pardoning  officer, 
therefore,  should  proceed  by  role,  as  do  the 
judges  in  the  porformance  of  judicial  acts. 
Technically,  the  power  ct  pardon  (commuta- 
tion or  parole)  is  termed  discretionary;  so 
are  a  large  part  of  the  powers  of  courts. 
With  a  cour^  for  instance^  It  Is  discretionary 
whether  to  try  a  ause  when  it  is  reached  on 
the  calendar,  or  to  continue  It  Tet  this  dis- 
cretion Bhoold  be  exercised  on  public  coa- 
dderations,  and  according  to  rule,  not  from 
mere  private  Impulses  or  views.  And  a  Judge 
who  should  continue  causes  or  bring  them  on 
for  trial  aa  pmonal  motives  Impelled,  to  the 


Injury  of  saltors,  would  commit  thereby  a 
high  misdemeanor  in  offlooi  for  which  he 
ought  to  be  impeached.  And  the  same  would 
follow  if  the  President  or  a  Qovemor  should 
act  thus  tm  private  views  In  granting  or 
withholding  pardons  (commutations  or  pa- 
rolee). 

"Practical  Restraint— (Impeachment).— In 
popular  writings,  we  often  meet  with  In- 
jurloualy  false  vtews  on  this  subject  Noth- 
ing can  be  more  panidoxu  than  the  opinion, 
sometimes  afloat  wh^ch  assigns  to  the  Presi- 
dent or  Governor  the  authority  to  pardon 
(commute  or  parole)  without  limit  and  denies 
to  the  Impeaching  power  the  right  to  inter- 
fere. The  granting  of  pardons  (commutations 
or  paroles)  Is  discretionary  in  Its  nature; 
therefore  It  is  necessarily  the  more  open  to 
control  by  the  impeaching  power.  If  it  comes 
to  be  understood  that  a  single  man,  Intrust- 
ed with  the  high  function  of  pardon  (com- 
mutation and  parole),  can  open  all  the  pris- 
ons of  the  country  and  let  every  guilty  per- 
Bon  go  tree,  thus  at  a  blow  striking  down  the 
law  Itself;  and  not  be  himself  punished  for 
the  high  misdemeanor,  the  most  dlsastrons 
consequences  to  liberty  and  law  will  sooner 
or  later  follow.  Such  a  conclusion  is  itself 
the  annUiilaUon  of  law,  and  only  npon  law 
can  liberty  repose." 

See  Bishop's  New  Criminal  Law,  voL  1, 
pp.  m,  178^  179,  180,  Ul,  BBS,  661. 

Mr.  Bishop  dtea  authorities  supporting 
this  text  but  It  1«  so  manltestty  just  and 
as  this  opinion  is  already  quite  lengthy,  we 
will  not  consume  unnecessary  time  with  fur- 
ther quotations. 

The  law  of  Oklahoma  piescfibes  ttie  pen* 
alty  ot  death  for  willful  murder.  This  pun- 
ishment, like  most  of  our  penal  laws,  was 
tafcoi-  by  the  Legislatare  from  the  divine 
law.  In  the  thlrty-flfth  diapter  of  the  Book 
of  Nombers,  the  Bible  says: 

"Moreover  ye  shall  take  do  satisfaction 
for  the  Ufe  of  a  murderer,  which  la  guilty 
of  death :  but  be  shall  be  surely  put  to  death. 
And  ye  shall  take  no  satisfaction  for  him 
that  Is  fled  to  the  city  of  bis  refuge,  that  he 
shoftld  come  again  to  dweU  In  the  land,  un- 
tU  the  death  of  the  priest 

"So  ye  shall  not  pollute  tite  land  wher^n 
ye  are:  for  blood  deflleth  the  land:  and 
the  land  cannot  be  deansed  of  tha  blood  that 
Is  shed  therein,  but  by  the  blood  of  him  that 
shed  it 

"Defile  not  therefore  the  land  which  ye 
shall  inhabit,  wherein  I  dwell:  for  I  the 
Lord  dwell  among  the  children  of  Israel." 

We  are  also  told  In  the  nineteenth  chapter 
of  Deuteronomy: 

"That  Innocent  blood  be  not  shed  in  thy 
land,  which  the  Lord  thy  Ood  glveth  thee 
for  an  inheritance,  and  so  blood  be  upon 
thee. 

"But  if  any  man  hate  his  neighbor,  and 
lie  In  wait  for  him,  and  rise  up  against  him. 
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and  unfte  bln>  mortally  tbmt  he  die,  and 
fleetb  Into  one  of  tbeae  dttes: 

"Then  the  eldera  of  hla  city  aball  send  and 
fetch  him  thence,  and  deliver  him  Into  the 
hand  of  the  avenger  of  blood,  Uiat  he  may 
die. 

"Thine  ere  shall  not  ptty  him,  hnt  Ihon 
ahalt  put  away  the  guilt  of  Innocent  blood 
from  Israel,  that  it  may  go  weU  with  ttwe.** 

Many  other  passages  of  Scripture  can  be 
quoted  to  the  same  effect,  for  the  Bible  la 
absolutely  unanimous  in  Its  Btatemmta  that 
the  legal  punishment  for  wlllfol  murder 
shaU  be  death. 

StatlstlcB  show  that  In  England,  where 
capital  punishment  for  murder  la  rigidly  in- 
flicted, within  the  last  26  years  the  volume 
of  crime  has  decreased  60  per  cent ;  while 
in  America,  where  cai^tal  punishment  Is 
rarely  Inflicted,  the  volume  of  crime  baa  In- 
creased over  60  pn  cent  In  the  last  28 
years.  This  shows  that  those  persons  who 
so  bitterly  denounce  caidtel  punishment  are 
not  infallible  in  their  views,  notwithstand- 
ing their  assumption  of  superior  inteUlgaice 
and  virtue;  but  we  will  not  discuss  the 
wisdom  and  Justice  of  capital  punishment 
This  is  a  question  for  the  people  or  the  Leg- 
islature alone.  The  supreme  question  Is; 
ShaU  the  laws  of  Oklahoma  be  mforeed? 
One  of  the  most  mischievous  tendencies  of 
the  present  day  is  a  dlspodtlon  manifested 
among  the  people  to  set  their  individual 
judgments  up  against  the  law,  and  to  assert 
their  right  not  to  obey  any  law  unless  it 
meets  with  their  personal  approval  This  is 
anarchy,  pure  and  simple;  It  is  bad  enough 
for  private  citizens  to  fe^  and  act  this  way, 
but  It  is  much  more  criminal  for  officials  to 
do  Bo,  ajxA  the  higher  the  official  the  greater 
the  crime  committed.  All  state  officials  have 
taken  an  oath  to  support  the  laws  of  the 
state.  No  Governor  has  the  r^ht  to  say, 
directly  or  substantially,  dther  by  words  or 
by  actions,  which  speak  louder  flian  words: 
"I  think  tibat  capital  punishment  is  wrong. 
I  know  that  It  is  taught  in  the  Bible,  and  is 
provided  for  in  the  laws  of  Oklahoma ;  but 
I  occupy  a  higher  plane  than  this.  I  am  not 
such  a  barbarian  as  to  believe  this  Is  right 
I  am  a  better  Judge  of  what  punishmoit 
should  be  inflicted  than  is  taught  In  the 
Bible,  or  then  the  ignorant,  savage,  and 
bloodthirsty  people  of  Oklahoma  have  pro- 
vided for  in  their  laws.  Therefore,  notwith- 
standing my  official  oath,  I  will  place  my 
Judgment  above  the  law,  both  human  and 
diving  and  make  my  will  supreme  in  this 
stete,  and  will  not  permit  capital  punish- 
ment to  be  Inflicted  in  Oklahoma,  no  matter 
what  the  law  is,  or  how  atrocious  the  of- 
fense committed  may  have  been.  All  offi- 
cials are  only  my  personal  servants  and  It  Is 
their  doty  to  execute  my  orders,  and  not 
stop  and  inquire  as  to  what  the  law  is.  The 
courts  must  recognize  and  bow  to  me  as  their 
master,  and  accept  and  follow  my  will  aa 


the  supreme  law;  and  if  tliey  dan  to  qnei- 
tifm  my  absolnte  right  to  do  as  I  plasse 
abont  anything  I  will  pabUcly  brand  sodi 
judges  as  fools  and  crooks,  and  diarge  that 
tfiey  have  entered  Into  ia  eonaidracy  with 
crbninals  and  that  tliey  are  using  the  law 
as  a  ckMik  to  protect  crlmb" 

Nothing  could  more  impair  the  repotaUoD 
of  the  state,  nothing  could  be  more  demoral- 
ising  to-re^ect  for  law,  or  more  highly  cal- 
culated to  Incite  mob  violence,  than  such 
ctmdnct  as  tUs.  We  are  taugfht  in  tlie  BUde 
that:  "Because  sentmce  against  an  evil 
work  is  not  executed  speedily  therefore  the 
heart  of  the  acms  of  men  is  fully  set  in  them 
to  do  evlL"  Bcdeslastes  vUi,  11. 

Some  say  that  these  passages  of  Scriptnie 
are  obsolete,  and  are  not  applicable  to  the 
iwesent  age  of  nxnal  enlightenment  and  etv- 
illaatlon;  but  many  occurrences  have  taken 
place  in  Oklahoma  in  recent  years  wUeh 
prove  Uiat  these  teachings  of  the  Blbl^  Uke 
all  other  divine  laws,  are  just  as  true  and  aa 
applicable  to  the  people  of  thia  day  as  tbey 
were  in  ancient  timea.  We  very  mndi  fear 
that,  if  some  assurance  is  not  given  to  tbe 
people  of  Oklahoma  that  soitencea  will  be 
executed  in  ttie  fntur^  matters  will  go  from 
bad  to  worse.  If  offldala  place  their  Individ- 
ual views  above  and  defy  the  law.  how  can 
they  expect  that  the  people  will  respect  and 
obey  the  law?  It  Is  tbe  duty  of  ofildals  to 
set  an  exampte  of  obedience  to  law.  If 
offidals  do  not  obey  the  law,  can  they  blame 
the  people  fbr  taldng  the  law  into  their  own 
hands?  This  court  will  not  render  a  single 
opinion  which  can  be  used  in  excuse  tar  mob 
violence^  It  will  to  the  last  extremity  de- 
fend the  ezclurtve  ri^t  of  the  people  to 
enact  laws,  and  continue  to  donand,  as  It  hat 
uniformly  done  since  the  day  of  Us  oiganitt- 
tlott,  the  strict  enforcement  of  all  of  the 
laws  of  the  stete  as  enacted  by  the  people 
or  the  Legislature  it  matters  not  whose  oit- 
Idsm  and  enml^  It  may  incur  thereby,  or 
what  amount  of  misrepresentetlon,  abiia^ 
and  vlli^catlon  may  be  heaped  upon  it  there- 
for. The  members  of  this  court  would  be 
fools,  cowards,  and  traitors  If  tbsy  took  any 
other  position. 

Thia  is  the  second  time  Hat  this  cause 
has  been  before  this  court  on  appeal  See 
8  Okl.  Cr.  430.  119  Pac.  278.  On  the  flnt 
appeal  the  conviction  was  reversed  for  erron 
of  law.  We  then  steted  that  U  the  evidence 
for  the  prosecution  was  tirue  it  made  out  a 
case  of  murder;  but  we  were  of  the  opinion 
that  sufficient  latitude  had  not  been  granted 
appellant  in  the  cross-examination  ot  the  wit- 
ness Lucy  Carrington,  and  we  Mt  that  It 
was  possible  that,  had  the  proper  latltode 
been  granted  on  cross-examination,  ftcts 
might  have  been  developed  whld)  would  to 
impair  and  destroy  her  testimony  as  to  htre 
warranted  the  jury  in  finding  asv)dlant  goU- 
ty  of  manslanghter;  but.  upon  Uie  aeoiaid 
trial  of  this  cause,  the  Mid  Locy  Carrington 
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snbjecfced  to  Uie  most  searching  cross- 
ftx«mlnattoii»  and  ■  no  fact  was  developed 
wlilcb  In  tbe  least  shook  her  testimoDy  or 
ImiMUred  its  credit    On  the  contrair.  the 
answers  glTsn  by  this  Ignorant  n^ro  woman, 
to  every  question  asked,  leads  as  now  to  be- 
lieve that  her  entire  testimony  was  the  troth; 
and  tlie  erldence  taken  as  a  whole  is  much 
more  satisfactory  as  to  the  guilt  ot  appellant 
tlian  it  was  upon  tbe  former  trial.  In  both 
trials  the  Jniy  found  the  appellant  guilty  of 
murder,  and  In  each  instance  assessed  bla 
ponlsbment  at  death.   There  was  nothing  In 
either  record  which  Indicated  that  the  jury 
were  prejudiced  against  appellant  or  that 
they  were  Ignorant,  bloodthirsty  barbarians. 
On  the  contrary,  th^  were  representative 
citizens  of  Oklahoma,  and  men  of  Intelli- 
gence, fairness,  and  Integrity.    E&ch  one 
was  voluntarily  selected  by  appellant,  they 
saw  the  witnesses,  and  heard  the  testhnony. 
We  fe^  that  we  should  respect  their  Judg- 
ment, and  should  not  disturb  It  except  for 
Just  cause,  and  that  tbe  evidence  makes  out 
a  case  of  murder.   The  law  prescribes  the 
death  penalty  in  ajidtx  cases  at  the  discretion 
of  tbe  jury.   There  Is  nothing  in  the  record 
which  even  intimates  that  tbe  Jury  were  In- 
fluenced by  passion  or  prejudice  in  "waeBR'ng 
tlie  death  penalty,  or  ttiat  any  mistake  was 
made  In  tbdr  doing  so.  Under  these  dream- 
stances,  no  official  of  Oklahoma  has  the 
lawful  right  to  Intsrfere  with  tbe  execution 
of  their  verdict 

As  tbeze  is  no  legal  reason  why  this  case 
should  be  reversed  or  modified,  we  bare  no 
discretion  but  to  affirm  the  judgment  of  the 
lower  court 

Tbe  Appeal  in  ibis  case  having  prevented 
tbe  execution  of  appellant  at  tbe  time  set  in 
tbe  original  sentence,  the  judge  of  the  supe- 
rior court  of  Oklahoma  county  is  directed  to 
resentence  appellant  according  to  section 
5979,  Revised  Laws  1910,  and  also  in  accord- 
ance with  the  provisions  of  the  act  of  March 
29,  1913,  on  page  206  of  the  Session  Laws  of 
OklBboma,  1913.  It  is  true  that  tbe  latter 
law  provides  that  the  punishment  of  death 
must  be  inflicted  in  the  state  penitentiary  by 
electrocution,  and  was  passed  subsequent  to 
the  commission  of  the  offense;  but  this  Is 
not  an  ex  post  facto  law,  so  far  as  appellant 
is  concerned,  because  under  the  provisions  of 
article  5981,  Revised  Laws  1910,  which  was 
in  force  when  the  offense  was  committed,  the 
death  penalty  could  be  inflicted  either  by 
banging  or  by  electrocution,  at  the  discretion 
of  the  court  before  whom  the  case  was  tried. 
Now  it  must  be  by  electrocution,  and  the  sen- 
tence of  the  court  must  be  in  conformity  to 
the  provisions  of  the  act  of  1913,  hereinbefore 
referred  to. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  superior  court  is  in  all 
things  affirmed,  and  the  court  is  directed  to 


tail 


at  once  take  steps  to  have  its  sentence  car^ 
lied  into  erecntlon  as  directed  by  law. 

ABMSTRONO,  P.  7,  and  JDOYIA 
ccaumr. 


Bx  parte  HAWKINS. 
(Orimlnal  Court  of  Appeals  Of  OUabonu. 

E>ec.  13,  1913.) 

(ByOaJmB  by  th«  Court.) 

1.  COWOTITUTIONAI.  LAW  (|  78*)— SXATBS  (Jf 
41,  42*)— LlEtTTENANT  OOVZTKOI!— AbSEKOE 
OF  GOVBBNOB— EXBBOm  OF  POWSSS. 

^a)  The  Constitution  of  tbe  state  granti  cer- 
in  clearly  defined  powers  to  the  Governor, 
or  tbe  acting  Governor,  and  vests  him  with  a 
wide  discretion  in  the  discba^  of  many  of  his 
duties.  Courts  have  no  right  to  substitute  their 
discretion  for  the  discretion  of  tbe  Governor, 
or  the  acting  Governor,  or  to  nullify  ao;  of  his 
official  acts ;  nnlees  It  clearly  appean  that  the 
Governor,  or  acting  Governor,  has  usurped 
power  not  granted  him,  or  has  used  his  discre- 
tion in  such  a  manner  as  to  violate  the  law. 

(b)  Tbe  Constitution  intends,  and  the  public 
necessitieB  require,  that  some  one.  with  the 
powers  oi  Governor,  should  always  be  In  tbe 
state  to  approve  bonds,  honor  requisitionB, 
make  appointmenta,  fill  vacancies,  quell  Hots, 
and  transact  all  other  business,  which  pertains 
to  this  office,  wltfaoat  expense  or  delay  to  •the 
people,  or  Intermptioms  In  the  administration 
of  justice. 

(c)  A  Governor  may  visit  other  states,  and 
travel  in  foreign  countries,  as  be  pleases,  with- 
out forfeiting  his  office,  and  may  carry  his  ti- 
tle with  him;  but  his  powers  as  Governor  be- 
come dormant  the  very  moment  be  crosses  tbe 
state  line,  but  they  revive  again  as  soon  as  he 
returns  within  the  borders  of  the  state. 

(d)  The  Governor  cannot  lawfully  say  to  per- 
sons, who  have  business  with  his  office:  "I  am 
going  into  another  state  to  attend  banquets  and 
play  got^  or  for  any  other  purpose,  and  you 
must  wait  unto  it  suits  my  convenience  to  re- 
turn." 

(e)  During  the  absence  from  the  state  or  in- 
ability of  tbe  Governor  to  ac^  the  Ueutenant 
Governor  is  vested  with  all  of  tbe  powers  of 
Governor. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.JS  134-137;  Dec.  DIr.  § 
73;*  States.  Cent.  Dig.  |{  47.  48;  Dec.  Dig. 
SMI.  42.*] 

2.  States  (}  42*)— Powkbs  or  Lieuisnant 
GovKBifon— Abbeitob  or  Oovbbnob. 

The  powers  of  the  Ueutenant  Governor  to 
act  as  Governor  during  the  absence  from  the 
state,  or  the  inability  of  the  Governor  to  act, 
are  not  derived  from  tbe  invitation  or  request 
of  the  Governor ;  neither  can  they  be  denied  at 
the  pleasure  of  the  Governor,  but  they  rest 
alone  upon  the  provisions  of  the  Constitution  of 
Oklahoma. 


[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  S  48;  Dec.  Dig.  {  42.*] 

3.  Pabdon  (IS  8,  10*)— What  CoNnrrnrEs  — 

BXOHT  TO  REVOKE. 

An  agreement  or  promise  by  the  Governor, 
or  acting  Governor,  to  pardon  a  convict,  does 
not  amount  to  a  pardon.  An  absolute  pardon 
takes  effect  upon  its  execution,  and  delivery,  to 
the  person  pardoned,  or  to  some  one  represent- 
ing him,  or  as  soon  as  it  leaves  the  Governor 
for  this  purpose,  and  cannot  be  revoked  by  any 
official ;  bat  parols  and  conditional  pardons  do 
not  become  effective  and  enforceable  until  they 
have  been  received  and  accepted  by  tbe  priaon- 
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«r,  and  Umt  maj  be  nrroked  br  Ow  Gmnkor. 
Bk  parte  Ommp  «pptoT«d  and  namimea. 

rSd.  Noto^For  otiier  caiei.  aw  Pardon. 
Gent  Dig.  H  10, 14,  IB.  2S ;  De&  Dif.  H  8.  la*] 

4.  Habkab  Cobfub  d  B9*)— Pleadxro  (f  810*) 
— EXHIBira— iMFEACHUnT  Of  Reoxtam— 
IncoirsiSTEnr  Poamon'. 

(a)  Where  a  petition  for  a  writ  of  habeas 
corpns  has  attacned  to  it  a  parole  granted  to  a 
petitioner,  which  baa  been  accepted  and  agreed 
to  by  him;  he  la  bound  by  the  conditions  and 
recitala  of  inch  parole,  ana  will  not  be  permit- 
ted to  contradict  or  Impeach  them. 

(b)  CoDDsel  are  not  permitted  to  take  incon- 
sistent positions  in  this  court 

[Ed.  Note.— For  other  cases,  see  Habeas 
Corpus,  Cent  Dig.  I  66:  Dec.  Dig.  J  58  ;* 
Pleadistr.  Cent  Dig.  H  346,  946,  M7;  Dec. 
Die.  I  hOM 

Petition  for  habeas  corpna  iby  Nelson 
HawkiDB.  PeUtiOB  denied. 

On  tbfi  2l8t  day  of  Jnne^  1909,  petitioner 
was  OQUTicted  of  manslan^^ter  In  the  first 
decree  in  the  district  oourt  of  Pontotoc 
oonn^,  and  bis  punishment  was  assessed  at 
confinement  In  the  penitentiary  for  the  pe- 
riod of  40  years.  An  appeal  was  taken  to 
this  court,  and  the  Jndgmrat  of  the  lower 
court  waa  affirmed.  See  Hawktaia  t.  State, 
6  Okl.  Or.  276,  U4  Paa  856.  During  the 
month  of  Sept^nber,  1911,  Hon.  Lee  Cruce, 
Ooremor  of  the  state  of  Oklahoma,  absent- 
ed himself  from  the  state  for  a  number  ot 
days;  and  during  his  absence,  Hon.  J.  J. 
McAlester,  Ueutenant  GoTemor  of  the  state, 
acted  as  Govemor,  and  undw  the  GonatltQ- 
Oon  was  vested  with  all  of  tiie  powers  of 
Governor,  during  tbeabaoDcettf  the  said  Hon. 
Lee  Cruce  from  the  state  of  Oklahoma.  Bee 
Bx  parte  Crump.  136  Pac  428,  decided 
at  the  September  term  ot  this  court  On  the 
2l8t  day  of  September,  1911.  Lieut  Gov. 
McAieatw,  as  acting  Governor,  Issued  a  pa- 
role to  p^tloner,  who  was  that  cmflned  In 
the  penitentiary  under  and  by  virtue  of  hla 
oonvldlon  and  the  Judgment  thereon  as  here- 
inbefore stated.  Upon  its  face  this  parole 
Is  dated  the  2lBt  day  of  September,  1911,  at 
the  hour  of  9:66  a.  m.  The  parole  was  not 
presented  to^  and  accepted  by,  petitioner  un- 
til the  22d  of  September,  1911,  as  appears 
from  the  following  Indorsement  tiiereon:  "I, 
Nelson  Hawkins,  hereby  declare  that  I  have 
carefully  read,  and  do  clearly  understand 
the  contents  and  conditions  of  the  above  pa- 
role agreanm^  and  I  hereby  accept  the 
same  and  pledge  myself  to  honestly  comidy 
with  all  of  the  said  conditions.  Dated  at 
UcAlester,  Oklahoma,  this  22d  day  of  Sep- 
tember, 1911.  [Signed]  Nelson  Hawkins. 
Wlbiesses:  John  P.  Urawtord.  Ed.  Lanier." 

The  record  contains'  the  following  stipu- 
lation: "It  Is  stipulated  between  the  peti- 
tioner and  reapondmt  herein  that  the  Frisco 
Passenger  Train  No.  407  from  St  Louis  to 
Oklahoma  City  on  the  21st  day  ot  September, 
A.  D.  1911,  being  the  train  on  whldti  Govern- 
or Cruce  retained  to  the  state  of  Oklahoma, 
arrived  within  the  borders  of  the  state  of 


Oklahoma  between  8:04  and  8  KM  a.  m.  of 
said  date.  Dated  this  the  20th  day  of  No- 
vember, 1918.  ['Signed]  EL  G.  McAdama,  At- 
torney for  Petitioner.  Oharlee  West  Atto^ 
ney  General,  Attorney  for  BeqKmdoit  OL 
J.  Davmport,  Asst  At^.  Q&l" 

Thereafter  on  the  29th  day  of  S^tonber, 
1011,  the  attention  of  Gov.  Cruce  being  called 
to  this  matbw  by  the  oonnty  attorney  of 
Pontotoc  county,  he  revoked  the  parole  grant- 
ed by  the  Lieutenant  Governor,  and  directed 
that  petitioner  should  be  taken  into  custody, 
and  returned  to  the  penitentiary  to  serve 
out  that  portion  of  his  sentence  which  waa 
unexpired  at  the  date  of  said  parole,  in  ac- 
cordance with  the  original  Judgment  and 
sentence  of  said  court  This  was  accordbif- 
ly  done,  and  petitioner  did  not  attempt  to 
assert  any  right  under  the  parole  granted 
by  the  Identeuant  Governor,  until  the  IStli 
day  of  November.  1918,  when  he  ai^Ued  to 
this  court  for  a  writ  of  habeas  corpus,  based 
upon  the  ground  that  the  parole  granted  by 
the  lieutenant  Governor  was  valid,  and  that 
the  Governor  was  without  power  or  aatbor- 
ity  to  revoke  the  same.  To  this  petltioQ  he 
attached,  as  Exhibit  A,  a  copy  of  the  pa- 
role granted  by  Ileut  Gov.  McAlester,  whldi 
upon  Its  face  shows  that  It  was  issued  at 
the  hour  of  9:56  a.  m.  on  the  21st  da;  of 
September,  1911.  He  also  attached,  as  Ex- 
hibit B,  a  copy  of  the  revocation  of  the  said 
parole.  Issued  by  Gov.  Grace  on  the  20th 
day  of  September,  1011.  On  November  19£b 
petitioner  amended  his  petition  fOr  a  writ 
of  habeas  corpus,  and  aUeged  that  the  date, 
which  appears  upon  the  face  of  the  parole, 
was  not  correct,  and  was  not  on  said  parole 
when  It  was  signed  by  said  lieutenant  Got- 
OTnor;  and  further  aUeged  It  to  be  true  that 
the  pande  was  signed  by  the  lieatenant 
Governor  about  tlie  hoar  of  8  a.  m.  on 
tttnber2i,  1911. 

W.  D.  HalfhlU  and  8.  V.  0*Hare,  both  of 
Muskogee,  for  petitioner,  a  J.  Davenport, 
Asst  Atty.  Gen.,  for  the  State. 

FDBUAN,  J.  (after  stating  the  fftcts  as 
above).  [1]  First  The  Constitution  of  the 
state  grants  certain  dearly  defined  powers 
to  the  Governor,  or  the  acting  Governor,  and 
vests  him  with  a  wide  dlacretlon  In  tiie  dis- 
charge of  many  of  his  dutiee.  Courts  have 
no  right  to  substitute  their  discretion  Cor 
the  discretion  of  the  Governor,  or  the  acting 
Governor,  or  to  nullify  any  of  his  official 
acts ;  unless  It  clearly  appears  that  the  Gov- 
ernor, or  acting  Governor,  has  tisorped  pow- 
ers not  granted  him,  or  has  used  his  discre- 
tion in  such  a  manner  as  to  violate  the  lav. 
It  Is  the  duty  of  tbm  courts  to  Indulge  ev«7 
presumption  In  favor  of  tiie  regolaxlty  of 
the  official  acts  of  tiie  Govenuur,  or  the  acdog 
Govwnor,  and  tmly  Interf^  wbefe  It  is 
clear  that  he  has  violated  tiie  law. 

This  case  presents  simply  a  cold  questloB 
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of  law,  and  most  be  decided  as  euch  without 
reference  to  any  other  consfderatloiis.  Artl- 
cle  G,  i  16  (WilUams'  Constitution,  1 166),  pro- 
vides In  express  terms  that  all  of  the  powers 
of  the  Governor  shall  devolre  upon  the 
Lieutenant  QoTemor  during  the  Inability  of 
the  Goremor  to  discharge  the  powers  and 
duties  of  said  office,  and  until  such  dis- 
ability shall  be  removed.  No  one  will  con- 
tend that  the  powers  of  the  Governor  can 
be  ezerdaed  hy  him  during  his  absence  from 
the  state,  any  more  than  that  a  Judicial  offi- 
cer of  Oklahoma  could  open  court  and  try 
cases,  or  could  discbarge  any  other  offidal 
duty  In  another  state,  or  upon  foreign  terri- 
tory. The  office  of  Governor  of  Oklahoma 
was  not  created  for  the  benefit  of  the  man 
who  temporarily  holds  this  position.  It  Is 
in  no  sense  his  private  property;  but  it  is 
alone  for  the  people  of  Oklahoma,  and  must 
be  confined  to  Oklahoma,  and  cannot  be 
placed  upon  wheels  and  hauled  all  over  the 
face  of  the  universe.  The  Governor  may  go 
to  other  states,  and  travel  in  foreign  coun- 
tries, with  all  of  the  military  pomp  and  glory 
of  the  Commander  in  Chief  of  the  Oklahoma 
Mllltla,  as  he  pleases,  without  forfeltlug  his 
office,  and  may  carry  his  title  with  him; 
but  his  powers  as  Governor  become  dormant 
the  very  moment  he  crosses  the  state  line, 
and  they  revive  again  as  soon  as  he  returns 
and  is  within  the  borders  of  the  state.  Dur- 
ing his  absence,  or  Inability  to  act,  the  Lieu- 
tenant Govenior  Is  vested  with  all  of  the 
powers  of  Governor.  The  business  of  the 
people  requires  that  a  Governor  should  al- 
ways be  in  the  state  to  approve  bonds,  honor 
requisitions,  make  appointments,  quell  riots, 
fill  vacancies,  and  transact  all  other  business 
which  pertains  to  this  office,  without  expense 
or  delay  to  the  people,  or  interruptioiis  in 
the  administration  of  Justice.  An  emergency 
may  arise  at  any  moment  requiring  the 
presence  of  the  Governor  within  the  state. 
The  Constitution  provides  that  there  shall 
always  be  some  one  within  the  state  clothed 
with  power  to  perform  the  duties  of  chief 
executive.  The  Constitution  must  be  obeyed, 
let  It  please  or  displease  whom  it  may.  There 
is  nothing  more  ridiculous  than  to  contend 
that  the  Governor,  as  a  matter  of  whim  or 
caprice,  can  leave  the  state  to  attend  ban- 
quets, or  play  golf,  in  other  states,  or  for 
any  other  purpose,  and  say  to  those  who 
have  business  with  his  office:  "Walt  until  It 
suits  my  convenience  to  return."  This  ques- 
tion was  fully  considered  by  this  court  in 
the  case  of  Ex  imrte  Crump,  decided  at  the 
September  term  of  this  court  All  that  was 
said  by  Judge  Doyle  In  that  case  Is  approved, 
and  reaffirmed.  It  necessarily  follows  that. 
If  Gov.  Cruce  was  within  the  borders  of 
Oklahoma,  at  the  time  that  the  Lieutenant 
Governor  granted  this  parole,  it  was  unau- 
thorized by  law  and  Is  a  nullity. 

[2]  Second.  Counsel  for  petitioner  contend 
that  because  the  Governor  wrote  a  letter, 
before  leaving  the  state,  to  the  Lieutenant 
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Governor,  inviting  him  to  come  to  the  capital 
and  take  chaige  of  the  office  and  see  how 
it  felt  to  be  a  real  Governor ;  that  the  Gov- 
ernor was  estopped  from  denying  the  validi- 
ty of  any  act  of  the  Lieutenant  Governor 
during  the  absence  of  the  Governor  from  his 
office. 

With  this  contention  we  cannot  agree.  It 
Is  not  supported  either  by  law  or  by  reason. 
There  Is  no  rule  of  law  as  to  how  a  real 
Governor  should  feel,  except  that  he  should 
act  as  the  servant  of  the  people.  The.  powers 
of  the  Lieutenant  Governor  to  act,  daring 
the  Inability  of  the  Governor,  are  not  de- 
rived f^m  the  invitation  or  request  of  the 
Governor;  but  they  rest  alone  upon  the  pro- 
visions of  the  Constitution  of  Oklahoma.  No 
matter  what  the  Governor  may  have  writ- 
ten the  Lieutenant  Governor,  this  neither 
added  to,  nor  took  from,  his  powers  to  act 
as  Governor  of  Oklahoma  during  the  absence 
from  the  state  of  the  Governor. 

[9]  Third.  Counsel  for  petitioner  contend 
that  because  the  application  for  the  parole 
was  presented  to  the  lieutenant  Governor  on 
the  evening  of  September  20,  1911,  and  the 
Lieutenant  Governor  then  considered  said 
application,  and  stated  that  he  would  grant 
said  parole,  In  contemplation  of  law,  the 
parole  was,  in  fact,  granted  on  the  evening 
of  September  20,  1911,  when  the  Governor 
was  undeniably  not  within  the  borders  of 
the  state;  but  counsel  failed  to  dte  any  au- 
thorities supporting  this  contention.  An  ab- 
solute pardon  takes  effect  upon  its  execution 
and  delivery  to  the  person  pardoned,  or  to 
some  one  representing  him,  or  as  soon  as  It 
leaves  the  control  of  the  Governor.  It  cannot 
be  revoked.  See  Ex  parte  Crump,  supra. 
But  this  Is  not  true  as  to  paroles  or  condi- 
tional pardons;  they  are  revokable,  and  do 
not  become  effective  and  enforceable  until 
they  have  been  received  and  accepted  by  the 
prisoner.  Such  acceptance  Is  a  condition 
precedent  to  the  validity  of  the  parole,  or 
conditional  pardon.  The  parole  was  not  ac- 
cepted by  petitioner  until  the  22d  day  of 
September,  1911,  which  was  24  hours  after 
the  return  of  the  Governor  to  the  state  of 
Oklahoma.  The  parole  did  not  become  valid 
and  enforceable  until  it  was  accepted  by 
petitioner.  Suppose  that  a  Governor,  on  the 
last  day  of  his  terna,  should  promise  an  un- 
conditional pardon  to  a  prisoner,  but  through 
inadvertence,  or  on  account  of  the  press  of 
other  matters,  should  neglect  to  execute  such 
instrument;  who  would  contend  that  a  pris- 
oner could  be  released  from  custody  upon 
such  a  showing  as  this? 

[4]  Fourth.  The  original  petition  filed  In 
this  case  alleged  that  petitioner  was  Illegally 
restrained  by  the  warden  of  the  penitentiary, 
and  alleged  that  he  had  been  paroled  on 
September  21, 1911,  by  (Lieut.  Gov,  McAlester. 
Attached  to  the  petition  was  the  parole, 
which  on  Its  face  shows  that  It  was  signed 
at  9:  56  a.  m.,  September  21, 1911;  there  was 
also  attached  to  the  petition  the  revocation 
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of  ttie  purported  parole,  In  wbldi  It  la  re- 
cited that  Lee  Omo^  Ooremor,  waa  in  \bo 
Btate  at  the  time  of  tlie  algnlns  of  the  parole. 
The  pnrported  parole  and  Its  revocation  were 
made  a  part  of  the  petttlon. 

It  wai  therefore  shown  by  the  petitioner 
hlmaeU,  by  attadilng  to  his  petition  the  por^ 
ported  parole,  and  the  revocation  thereoJ^ 
that  the  Governor  has  rented  the  purported 
parole;  and  that  the  Governor  was  In  the 
state  at  the  time  the  Uentenant  Governor 
attempted  to  act  In  the  revocation  of  pa- 
role^ attached  to  the  petition,  there  Is  the  re> 
dtal  that:  "Hie  undersigned,  Lee  Cmc^ 
Governor  of  the  state  of  Oklahona,  was 
upon  the  said  day  and  boar  upon  which  the 
said  parole  was  issued  in  the  state  of  Okla- 
homa, and  the  said  parole  being  granted 
without  the  knowledge  and  consent  or  signa- 
ture of  the  Governor."  As  stated,  these  ex- 
hibits, the  pnrported  parole  and  the  revoca- 
tion, were  presented  to  the  court  by  the  peti- 
tioner himself.  He  was  therefore  in  no  posi- 
tion to  say  that  the  facta  therein  stated  were 
not  true.  It  la  nowhere  claimed  that  the  day 
and  hour  upon  which  the  parole  was  granted 
was  not  in  the  parole  at  the  time  of  its  ac- 
ceptance by  petitioner,  or  that  it  has  since 
been  In  any  manner  altered.  Petitioner  hav- 
ing accepted  the  parole  will  not  now  be  per- 
mitted to  contradict  any  of  its  recitals.  In 
Ex  parte  Ridley,  3  Ok).  Gr.  350,  106  Pac.  649, 
26  U  B.  A.  (N.  S.)  no,  this  court  said:  "The 
petitioner  accepted  and  agreed  to  the  con- 
ditions of  the  parole,  thereby  securing  his 
release  from  imprisonment,  and  he  is  bound 
by  its  terms  and  conditions."  Su(A  con- 
tradiction will  not  be  permitted  under  any 
circumstances,  in  the  absence  of  an  allegation 
tliat  petitioner  was  deceived  or  misled  by 
some  condition  or  recital  of  the  parole.  See 
Bosson  V.  State,  23  Tex.  App.  287,  4  S.  W. 
887.  Attorneys  will  not  be  permitted  to  take 
Inconsistent  positions  In  this  court.  See 
Newton  Henry  v.  State,  136  Pac.  982,  decided 
this  term  of  court  Both  the  parole  and  the 
revocation  thereof  are  documents  of  state, 
and  public  records,  attested  by  the  Secretary 
of  State,  and  verified  by  the  great  seal  of 
the  state  of  Oklahoma.  If  it  be  permissible 
to  contradict  such  instruments  at  all,  which 
we  do  not  concede,  it  should  only  be  done 
under  proper  allegattona  and  absolutely  clear 
proof. 

Other  interesting  questions  are  raised  by 
counsel  for  petitioner;  but,  owing  to  the 
conclusion  at  which  we  have  arrived.  It  Is 
not  necessary  to  discuss  them.  As  the  rec- 
ord presented  by  petitioner  shows  that  the 
Governor  was  In  the  state  when  this  parole 
was  granted  and  accepted  by  petitioner,  the 
Lieutenant  Governor  was  without  power  to 
act,  and  his  attempted  parole  of  petitioner 
was  void  and  a  nullity  and  conferred  no 
rights  upon  petitioner.  The  Governor  was 
clearly  within  bis  legal  right  in  the  revoca- 


tion of  the  attempted  parole  and  ordNing  the 
arrest  of  petitioner. 

The  writ  of  habeas  corpus  la  doiied,  aod 
the  warden  of  the  penitentiary  la  directed  to 
retain  petitioner  in  bla  custody,  nntU  the 
explratl<m  of  the  time  fixed  for  his  Imprison- 
ment In  the  original  judgment  of  the  dis- 
trict court  of  Pontotoc  county. 

ABUSTBONG.  P.  J.,  and  DOTLE.  J.,  con- 
cur. 


DEARING  r.  HOCKERSMITH  et  aL 

(Supreme  Court  of  Idaho.    Nov.  13,  1918. 
Rehearing  Denied  Dec.  10, 1913.) 

1.  Pleading  (f  194*)— Anbweb— Dkhdbreb. 

Where  a  demurrer  is  filed  to  certain  an- 
swers, end  BDch  demurrer  assigns  as  grounds: 
(1)  That  the  answers  do  not  state  facts  soffldeiit 
to  constitute  a  defense  in  the  action;  (2)  that 
the  two  answers  and  each  of  them  are  ambigu- 
ous, uncertain,  and  unintelligible,  and  this  court 
finds  that  the  answers  consist  of  denials  and  of 
affirmative  matter  which  were  proper  defenses 
to  the  complaint— tikere  was  no  error  on  tb« 
part  of  the  trial  ooort  in  overrallng  tlie  iaaux- 
rer. 

[WA.  Note.— For  other  cases,  see  Pleadinj, 
Gent  Dig.  |S  444,  445,  446,  449-452;  Dec.  Dig. 

2.  Bahks  AMD  Banking  (J  142*)— PATio.'iT 

OF  CBSCK— DiBCHABGE  OP  DEPOSIT. 

Where  D.  draws  a  check  in  favor  of  H.,  and 
it  is  agreed  between  D.  and  H.  that  H.  is  to 
act  as  trustee  and  agent  to  draw  the  money  and 
apply  it  for  the  purpose  of  paying  a  mortgsse 
upon  real  proper^  belongiog  to  D.,  and  H.  pre- 
sents the  check  to  the  bank  for  payment,  and 
the  bank  pays  such  check,  such  payment  ia  a 
cash  discharge  of  D.'s  deposit  to  the  extent  of 
the  check  drawn. 

[Ed.  Note.— For  other  cases,  see  Banks  asd 
Banking,  Cent  Dig.  H  410-U3;  Dee,  Dig.  1 
142.*] 

8.  Banks  and  Banking  (|  142*)— Patuht 
ov  Check- DiscHAEGB  or  Deposit. 

Where  the  record  of  the  bank  shows  that  a 
deposit  on  the  18th  day  of  Novemt>er  waa  receiv- 
ed by  the  bank  from  H.,  and  said  deposit  in- 
cludes different  checks  to  differentt  pardes, 
among  which  was  the  check  in  controTeray.  and 
the  bank  credits  all  of  said  checks  in  the  person- 
al name  of  H.  on  bis  personal  account  with  the 
bank  made  on  that  day,  bb  a  depositor  and  not 
as  a  trustee,  and  the  evidence  shows  that  tfaer« 
was  nothing  said  at  the  time,  or  at  any  other 
time,  that  the  sum  so  deposited  should  not  be 
drawn  by  H.  on  his  own  personal  cbedc  for 
such  use  as  H.  might  deteimlne  to  apply  it  to, 
nor  tliat  the  bank  waa  advised  in  any  way  that 
such  deposit  made  ttiat  day  should  be  applied 
to  any  particolar  purpose,  and  the  trial  court  ia 
his  findings  w>  foimd,  the  bank  Is  jusdfied  whea 
it  pays  on  presentantm  of  checka,  and  charges 
the  same  against  the  deposit  of  H.  until  said  de- 
posit is  ezbaastad.  The  court  did  not  err  ia 
making  a  finding  to  that  effect 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  410-^;  Dee.  Dig.  I 

4.  BANK8  AND  BANKXHO  (|  164*)— PATHBaT 

OF  Check— Action  agaikst  Bank— Sum- 

CIENCT  OF  Evidence. 

Iteferring  to  the  allegations  of  the  oon- 
plaiat  in  this  case,  it  is  allied  that  H.,  the  tnnt 
company,  and  L.,  the  cashier  of  the  trust  ompa- 
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ny.  acting  in  eonoert  and  wittunit  tlie  knowl- 
edge of  the  plaintltP,  combined,  connived,  and 
conspired  for  the  purpose  of  cheatine  and  de- 
frauding tlie  ptaintifif  out  of  $626,  hy  fraudulent 
statements  made  to  her  by  L.  and  H.,  by  induo- 
ing  the  plaintiff  to  sign  ber  name  to  the  chedc  on 
the  trust  company,  where  she  had  deposited  said 
money  in  the  name  of  H.,  and  made  payable  to 
him.  We  have  recited  in  this  opinion  as  briefly 
as  we  could  the  evidence  directly  connected  with 
the  deposit;  and,  after  careful  consideration, 
we  bold  that  there  is  no  evidence  In  this  case,  or 
any  law  when  aiq)lied  to  the  facts,  which  would 
subject  the  defendant  bank  or  Leonard  to  any 
damage  resulting  from  a  conspiracy  by  defraud- 
ins  plaintiff  or  misappropriating  or  any 

sum.  for  the  use  or  benefit  of  Leonard  or  any  one 
connected  with  the  bank,  for  which  they  were 
under  obligation  to  answer. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  615,  S16,  SIS- 

533;  Kc  Dig.  |  iS?.*] 

5.  Appeal  and  Errob  (g  1009*)— Fin  dings— 

CONFLICTINO  BVIDKNCE. 

"Where  the  evidence  shows  clearly  that  the 

f.reponderance  of  the  evidence  is  with  the  de- 
endanta,  under  the  rule  of  this  court,  where  the 
evidence  is  only  indefinitely  confltctli^  as  to 
some  fact  which  is  not  controlling  as  proof,  and 
there  is  substantial  evidence  supporting  the  find- 
insB  of  fact  by  the  trial  court,  the  findings  and 
decree  entered  in  accordance  therewith  will  not 
be  disturbed. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8070^078;  Dec.  Dig.  g 
1009.*] 

Appeal  from  District  Oourt,  Idaho  Connty ; 
Kdgar  C.  Steele,  Judge. 

Action  by  Etta  Dearlng  against  J.  W. 
Hockersmith  and  others.  From  Jadgment  for 
deftaidants,  plaintiff  appeals  Afflnned. 

Ij.  Vineyard,  of  GrangeviUe,  tor  api>ellant 
C  T.  McDonald  and  Jas.  De  Haven,  both  of 
Grangevllle,  for  respondents. 

S7EWART,  J.  This  Is  an  action  brought 
by  appellant  against  the  respondents  to  re- 
corer  the  sum  of  ¥625  allied  to'have  been 
placed  under  the  control  of  J.  W.  Hocker- 
smith as  trustee  of  appellant,  and  It  Is  claim- 
ed that  Hockersmith  and  7.  L.  Leonard,  cash- 
ier of  respondent  bank  and  trust  company, 
combined  and  connived  and  considred  to  ap- 
propriate and  apply  said  sum  to  their  own 
use.  The  allegations  of  the  complaint  were 
denied  by  the  defoidants,  except  the  Isaaing 
of  the  dieck  of  Ihe  plaintiff  to  Hockersmith. 
The  case  was  tried  and  judgment  was  render^ 
ed  for  the  respondents,  and  the  action  was 
dismissed.  A  motion  for  a  new  trial  was 
made  and  doiled,  and  this  appeal  Is  from 
the  Judgment,  and  also  from  the  order  deny- 
ing the'motlon  tor  a  new  trial. 

A  motion  has  beea  made  in  this  court  to 
dismiss  the  appeal  from  the  order  overrul- 
ing the  motion  for  a  new  trial,  for  the  rea- 
son that  no  notice  of  motion  for  a  new  trial 
and  no  motlmL  for  a  new  trial  were  ever 
filed,  and  there  was  no  cerUflcate  of  the 
presiding  Judge  In  said  canse  showing  vrtiat 
liapers  or  records  were  used  upon  the  hear- 
ing or  notice  of  intention  to  move  fbr  a  new 
trial,  or  upon  the  motion  for  a  new  trlaL 


This  motion  Is  sustained  as  to  the  appeal 
from  the  order  overruling  the  motion  for  a 
new  trial,  and  the  case  will  be  considered  on 
the  record  as  an  appeal  from  the  Judgment. 

[I]  It  is  necessary  in  this  opinion  to  set 
forth  the  snbstance  of  the  pleadings,  for  the 
reason  that  the  appellant  relies  upon  this 
appeal  that  the  court  erred  In  overruling  the 
demurrer  to  the  answers,  to  which  excep- 
tion was  taken. 

The  complaint  allies  that  the  plaintiff  Is  a 
widow,  and  that  at  the  death  of  her  husband 
on  the  Sd  day  of  August,  1909,  the  plain- 
tiff's husband  waA  the  owner  of  a  dwelling 
house  and  lot  in  Grangevllle,  upon  which  a 
real  estate  mortgage  existed,  unpaid,  for  the 
sum  of  f 600  and  interest;  that  J.  W.  Hocker- 
smith is  the  administrator  of  the  said  estate 
of  Robert  J.  Dearing,  deceased,  and  has  been 
so  since  his  appointment ;  that  the  appellant 
leposed  faith,  tmst,  and  confidence  in  blm 
and  his  honesty  and  Integrity,  and  placed  in 
his  hands,  on  or  about  the  Sd  of  November, 
1909,  the  sum  of  9626,  her  own  Individual 
and  separate  property,  to  be  applied  by  HoA- 
ersmith.  In  payment  of  said  alwve-mentioned 
inorUcage,  and  that  Hockersmith  accepted 
and  promised  and  MCreed  with  the  plaintiff  to 
apply  and  pay  the  same  on  said  mortgage 
and  for  no  other  purpose;  that  contrary  to 
said  agreement  and  promise  and  in  violation 
of  the  trust  and  confidence  reposed  In  Hock- 
ersmith, and  contrary  to  his  agreement  and 
promise,  Hockersiplth  and  the  Grangevllle 
Savings  ft  Tmst  Gmnpany  (ttds  defendant 
will  hereafter  be  designated  as  Trust  Com- 
pany), by  and  through  the  said  deCendant  F. 
L.  Leonard,  the  ca^er  of  said  Trust  Oom- 
pany,'  acting  In  ciHicert  and  without  the 
knowledge  of  the  plaintiff,  did  on  or  about 
the  Sd  of  November,  1909,  combine;  connlTe, 
and  conspire  for  the  purpose  of  cheating  and 
defrauding  the  lOaintlfl  out  of  the  said  9625 
by  the  followli^  false  and  fraudnlent  state- 
ments made  to  her  by  the  said  Leonard,  with 
the  knowledge  of  the  defoidant  Hockersmith, 
to  wit:  By  fraudulently  indndiv* her,  the 
plaintiff,  to  sign  her  name  to  a  check  on  the 
said  Trust  Gominny,  where  she  had  deposit- 
ed said  money,  in  the  name  of  Hockersmith, 
and  made  payable  to  him,  and  In  return  for 
so  making  said  tibeck  defendant  Leonard 
fraudulently  induced  her  to  believe,  by  stat- 
ing to  her,  that  he  would  see  that  the  said 
money  placed  to  the  credit  of  Hockersmith 
would  be  paid  on  said  mortgage  as  soon  as 
it  would  be  due  or  accepted  by  the  owner 
and  holder  of  said  mort^ige;  Oat,  relying 
upon  said  statements  of  the  defendants, 
which  were  made  for  the  purpose  of  cheating 
and  defrauding  this  plaintiff,  she  signed  said 
check,  and  that,  contrary  to  the  terms  of  said 
trust,  defendants  fraudulently  diverted  and 
misappropriated  the  f625  to  their  own  use 
and  benefit,  without  her  knowledge,  until 
long  after  it  was  so  misappropriated,  to  wit, 
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about  tbe  28d  day  of  Blarch,  1912 ;  that  f625 
was  allowed  to  be  diecked  out  by  said  lieon- 
ard  by  said  Hot^ersmlth  on  debts  and  Ua- 
bUltleB  Hockersmith  owed  said  defendant 
Trnat  Oompany,  and  with  fall  knowledge  as 
aforesaid  on  the  part  of  Leonard  that  said 
act  was  fraud  vPon  the  rights  of  the  plain- 
tiff, and  contrary  to  the  terms  of  said  trust 
and  to  her  damage,  for  which  she  prays  judg- 
ment 

The  defendants,  the  Trust  Company  and 
Leonard,  filed  an  answer,  and  deny  that 
Hockersmith  and  the  Trust  Company,  by  and 
through  Leonard,  or  otherwise,  acting  In  con- 
cert and  without  knowledge  of  plaintiff,  or 
otherwise,  did,  about  the  3d  of  November, 
1909,  or  at  any  other  time,  or  at  all,  combine, 
corndre,  or  conspire  for  the  purpose  of  cheat- 
ing or  defrauding  the  plaintiff  of  $625,  or  any 
other  sum  whatever,  or  that  the  defendants, 
or  either  of  them,  made  false  and  fraudulent 
statements  to  the  plaintiff  with  or  without 
knowledge  of  defendant  Hockersmith,  and 
deny  that  they,  or  either  of  them,  fraudu- 
lently induced  the  plaintiff  to  sign  her  name 
to  a  check  on  the  defendant  Trust  Company ; 
deny  that  they  fraudulently  or  otherwise  in- 
duced plaintiff  to  sign  a  check  In  the  name  of 
Hockersmith,  or  any  other  person,  or  at  all ; 
deny  that  Leonard  fraudulently  induced  her 
to  believe,  by  stating  to  her,  that  he  would 
see  that  money  paid  to  Hockersmith  would  be 
paid  on  said  mortgage  as  soon  as  it  would  be 
due,  or  at  any  other  time,  or  at  all;  deny 
that,  relying  upon  said  statements  of  de- 
fendants, or  either  of  these  answering  de- 
fendants, or  which  were  made  as  aforesaid, 
she  signed  said  check;  and  deny  that  false 
or  fraudulent  statements  were  made  by  ei- 
ther of  these  defendants;  and  deny  that, 
contrary  to  the  terms  of  trust  aforesaid  or 
otherwise,  made  with  her  by  said  defendants, 
or  either  of  them,  they  fraudulently  diverted 
or  misappropriated  $626,  or  any  other  sum; 
and  deny  that  any  of  said  money  was  used 
or  appropriated  by  the  defendants,  or  either 
of  them ;  *and  deny  that  tbe  money  was  al- 
lowed to  be  checked  out  by  Leonard  by  Hock- 
ersmith on  his  debts  or  liabilities  he  owed  the 
Trust  Company;  and  deny  that  either  of 
them  had  any  knowledge  of  any  fraud  on  the 
rights  of  tbe  plaintiff ;  and  deny  that  tbe  de- 
fendants, or  either  of  them,  had  any  knowl- 
edge of  any  trust  agreement  between  plain- 
tiff and  Hockersmith ;  and  deny  that  by  any 
acts  of  these  defendants,  or  either  of  them, 
tbe  plaintiff  has  been  damaged  in  the  sum  of 
$625,  or  any  other  sum. 

Hockersmith  filed  an  answer,  and  denies 
that  there  was  any  conspiracy  or  conniving 
with  or  without  the  plaintiff's  knowledge,  or 
that  he  did,  on  the  3d  of  November,  1900,  or 
'at  any  other  time,  connive  or  conspire  for  the 
purpose  of  cheating  or  defrauding  the  plaintiff 
out  of  the  sum  of  $625,  or  any  other  sum ;  de- 
nies that  he  made  any  false  or  fraudulent 
.stutements,  or  that  the  said  Leonard  made 
any  false  or  fraudulent  statements  to  plaintiff, 


with'  knowlectee  of  this  defendant,  and  denies 
that  by  false  or  fraudulent  statements  or 
otherwise  he  induced  the  plaintiff  to  8i?n 
her  name  to  the  chedc  on  the  Itust  Company: 
denies  any  statem^t  to  the  plaintiff  for  tbe 
purpose  of  cheating  or  defrauding  the  plain- 
tiff ;  denies  that  this  defendant  frandiilentiy 
diverted  or  misappropriated  the  sum  of  $625. 
For  a  second  defense,  he  all^pea  tfaat  oo 
September  7,  1912,  the  d^endant  Hocker- 
smith was  dnly  and  regularly  adjudged  a 
bankrupt,  and  that  the  indebtedness  sued  oo 
herein  was  scheduled  by  this  defendant,  and 
the  schedule  filed  with  his  petition  for  ad- 
judication. 

To  these  answers  of  defendants  counsel 
for  appellant  filed  a  demurrer  upon  two 
grounds:  (1)  That  said  answers,  and  each  of 
them,  do  not  state  facts  sufficient  to  consti- 
tute a  defense  in  this  action;  (2)  that  the 
two  answers,  and  each  of  them,  are  ambisn- 
ous,  uncertain,  and  unintelligible.  The  rul- 
ing of  the  trial  court  is  assigned  as  error. 
There  is  no  merit  in  this  contention.  These 
answers  consist  of  denials  and  of  affirmatlTe 
matter  which  were  proper  defenses  to  the 
complaint 

[21  The  trial  court  found  in  this  case:  ai 
That  the  Grangevllle  Savings  &  Trust  Com- 
pany Is  a  corporation  duly  organized  and  ex- 
isting nnder  the  laws  of  this  state,  with  its 
principal  place  of  business  at  Grangeville; 
and  (2)  that  F.  L.  Leonard  is  and  has  been, 
during  all  the  times  herein  mentioned,  tbe 
cashier  of  the  defendant  corporation.  The 
court  also  found  (6)  that  the  plaintiff  did 
not  deposit  any  money  in  the  defendant  lank 
in  tbe  name  of  J.  W.  Hockersmith,  and  that 
(7)  defendant  Leonard  did  not  state  to  plaio- 
tlff  that  he  would  see  that  any  sum  or 
amount  of  money  would  be  paid  on  said  mort- 
gage as  soon  as  the  same  was  due.  The 
court  also  found  (8)  that  no  sum  of  mon^ 
was  deposited  In  the  defendant  bank  by  tbe 
plaintiff  to  the  credit  of  defendant  Hod^er- 
smith  for  any  pmrpose  whatever.  As  to  tbe 
check,  the  court  found  (9)  that  the  plaintiff 
drew  a  check  against  her  own  personal  check- 
ing account  In  said  defendant  bank  in  tbe 
sum  of  $625,  said  check  being  made  payable 
to  defendant  Hockersmith  Individually  and 
unqualifiedly,  and  was  personally  delivered 
by  tbe  said  plaintiff  to  the  defendant  J.  W. 
Hockersmith,  without  the  knowledge  of  the 
defendant  the  Grangevllle  Savings  &  Trust 
Company,  and  its  cashier,  F.  L.  Leonard,  or 
either  t>f  them.  The  court  also  found  (10* 
that  tbe  defendant  Hockersmith  took  said 
check  and  deposited  it  In  the  defendant  bant: 
to  his  own  personal  checking  account  to- 
gether with  other  checks  and  moneys,  and 
checked  It  out  to  his  own  use  and  benefit, 
and  that  said  sum  so  deposited  and  checked 
out  was  not  applied  in  payment  of  debts  and 
liabilities  be  owed  to  the  defendant  Grance- 
ville  Savings  &  Trust  Company.  The  court 
also  finds  (11)  that  the  plaintiff  made  another 
agreement  with  the  defendant  J.  W.  Bock- 
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ersmitli  In  1912.  whereby  he  was  not  to  pay 
the  mortgage  oS  on  her  place,  but  was  to 
keep  the  said  money  and  use  it,  and  to  pay 
ber  Interest  for  the  same. 

There  Is  no  evidence  In  the  record  that  con- 
tradicts or  conflicts  with  the  evidence  offered 
by  the  defendants  in  support  of  findings  1, 
2,  6,  7,  8,  »,  10,  and  11,  and  there  is  evi- 
dence  in  the  record  which  concloslvely  proves 
that  the  findings  of  the  comri  above  named 
arc  supported  by  the  preponderance  of  the 
evidence. 

Counsel  for  appellant  contends  very  ear- 
nestly that  the  banK  should  be  held  respon- 
sible on  the  ground  that  Leonard,  cashier, 
bad  notice  that  the  check  given  by  appellant 
to  Hockersmlth  and  by  him  deposited  in  the 
respondent  bank  was  a  trust  fund,  and  relies 
upon  the  case'  of  Duckett  et  al.  v.  National 
Mechanics'  Bank  of  Baltimore,  39  I*  R.  A. 
84.  That  case  differs  very  materially  from 
the  case  at  bar.  In  that  case  there  were 
two  checks  drawn  on  the  City  National  Bank 
of  Laurel,  Md.,  and  the  first  reads:  "Pay  to 
the  order  of  James  Scott,  cashier,  two  thou- 
sand dollars  ($2,000.00)  for  deposit  to  credit 
of  Henry  W.  Claggett,  being  balance  of  pur- 
chase money  due  him  as  trustee  from  John 
R.  Coale.  C.  H.  Stanley."  The  second  check 
iB  drawn  on  the  bank  and  reads:  "Pay  to 
the  order  of  James  Scott,  cashier,  two  thou- 
sand and  twenty-four  and  thirty  one-hnn- 
dredths  dollars  ((2,024.30)  to  deposit  to  the 
credit  of  Henry  W.  Claggett,  tmstee.  0.  H. 
Stanley."  These  two  checks  were  deposited 
to  the  personal  account  of  Claggett,  and  were 
dissipated  by  him.  We  have  examined  that 
case,  and  In  onr  Judgment,  while  the  facts 
are  not  the  same  as  the  present  case,  yet  the 
law  applicable  in  that  case  Is  applicable  to 
the  case  now  being  considered.  The  case 
iB  quite  lengthy,  and  we  qnote  from  the 
ayllabna: 

"(1)  A  check,  stating  that  It  is  for  deposit 
to  crecUt  or  a  person  named  withont  adding 
the  word  'trustee'  to  his  name,  although  It 
contains  a  further  clause,  stating  that  it  Is 
'the  balance  of  purchase  money  due  him  as 
trustee,'  does  not  impress  the  funds  with  a 
trust  so  as  to  prevoit  a  bank  In  which  he 
deposits  It  from  crediting  the  check  to  his 
individual  account 

"(2)  A  check,  stating  that  it  la  for  'deposit 
to  the  credit  of  a  person  named,  with  the 
word  'trustee'  added  to  his  name,  la  an  ex- 
plicit notification  to  the  bank  In  which  he 
deposits  It  that  he  la  not  the  actnal  owner  of 
the  money,  and  if  the  bank  credits  it  to  Ma 
individual  account,  and  loss  ensues  to  the 
trust  estate  by  reason  of  his  drawing  out 
the  fund  by  ebedk.  on  bis  personal  acconnt, 
the  bank  is  liable  for  participation  In  the 
breach  of  trust 

"(3)  A  bank  la  not  responsible  for  the  use 
of  trust  fonds  made  by  trustee,  unless  It 
knowingly  partteipates  In  the  breach  of  tms^ 
or  profits  by  the  fraud.** 

If  the  law  announced  la  the  abore  case  is 


applicable  to  the  facts  In  this  case,  wc  are 
satisfied  that  the  plaintiff  cannot  recover 
in  this  action  against  the  defendant  Grange- 
vllle  Savings  &  Trust  Company. 

Before  dtlng  other  authorities,  we  call 
attention  to  the  check  In  question  In  this 

ease:  "No.  .   Grangevllle,  Idaho,  11/3, 

1900.  Grangevllle  Savings  &  Trust  Co.  Pay 
to  the  order  of  J.  W.  Hockersmlth  $^.00  six 
hundred  twenty-five  &  no/100  dollars.  Etta 
M.  Dearing."  The  check,  as  Introduced  in 
evidence,  bears  the  stamp  of  the  bank,  and 
reads:  "Grangevllle  Savings  &  Trust  Co. 
GrangevlUe,  Idaho.   Paid  Nov.  IS,  1009." 

The  Supreme  Court  of  Kansas  In  the  case 
of  First  National  Bank  of  Sharon,  Fa.,  V. 
Valley  State  Bank  of  Hutchinson.  60  Kan. 
621,  57  Pac.  510,  holds :  "(1)  When  an  agent, 
rightfully  in  possession  of  his  principal's  mon- 
ey, deposits  It  in  a  bank  of  which  he  is  pres- 
ident to  his  own  credit  and  as  a  part  of  his 
general  deposit  account  and  tells  the  cashier 
the  name  of  the  person  to  whom  it  belongs, 
and  Instructs  him  to  remit  it  to  the  owner, 
but  the  remittance  Is  not  made,  and  the 
agent  In  a  short  time  checks  against  the  gen- 
eral balance  of  the  account.  Inclusive  of  the 
deposit  in  question,  redudng  it  far  below 
the  amonnt  of  such  deposit,  the  bank  has  the 
right  to  presume  that  the  agent  knows  the 
remittance  has  not  been  made  and  has  revok- 
ed the  order  to  make  it  and  that  the  check- 
ing out  of  the  deposit  by  the  agent  Is  within 
the  authorized  terms  of  his  agency ;  and  In 
each  case  the  bank  will  not  be  charged  with 
notice  of  a  trust  in  favor  of  the  owner  of 
the  money  to  the  ffictent  of  the  deposit  made 
by  the  agent  (2)  Nor  does  the  trust  in 
favor  of  the  owner  of  the  money  arise  if 
subsequently,  and  at  a  time  when  tiie  agent's 
general  deposit  Is  below  the  amount  of  his 
prlndpal's  money  deposited  by  him,  he  dis- 
covers that  the  remittance  has  not  been 
made,  and  therefore  directs  that  the  balance 
to  his  credit  be  applied  upon  his  debt  due  to 
his  principal,'  if  he  Is  also  at  the  same  time 
indebted  to  the  bank,  and  it  chooses  to  as- 
sert its  lien  upon  his  funds  for  Its  protec- 
tion; but  the  hank  may  refuse  to  do  as  di- 
rected, and  instead  thereof  may  apply  the 
balance  of  his  account  to  the  payment  of  a 
debt  which  the  agent  in  his  Individual  lia- 
bility owes  to  it"  This  case  substantially 
luvolves  the  prin<^ple  which  applies  to  the 
facts  in  this  case,  although  differing  some- 
what from  it  in  point  of  fact. 

A  elmllsr  question  was  considered  by  the 
Supreme  Court  of  Georgia  in  the  case  of 
Monnalyn  r.  Augusta  Bank,  88  Oa.  333,  14 
&  E.  B54,  80  Am.  St  Bep.  ISO,  and  In  that 
case  the  court  holds :  "A  check  In  favor  of 
a  third  person,  signed  by  the  trustee  as  agent 
and  presented  by  the  payees  is  a  suflklent 
demand  for  the  repayment  of,  tta  de^% 
and  upon  refusal  to  pay  the  trustee's  right 
of  action  becomes  complete." 

Under  the  prindple  announced  in  the  fore- 
going authorittes  there  can  be  no  qnestioD 
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bnt  that  tb6  nile  of  law  applied  to  Ou  &cts 
In  this  case  Is  as  follows :  Where  one  party 
draws  a  check  in  favor  of  ano^er,  and  It  Is 
agreed  betweoi  sndi  partlea  that  the  payee 
Is  to  act  as  trustee  and  agrat  to  draw  said 
money  and  aiVly  it  for  the  purpose  of  paying 
a  mortgage  npon  real  property,  and  the 
payee  presents  the  cheek  to  On  bank  for 
payment,  and  the  bank  pays  such  tSieck,  such 
payment  is  a  caah  discharge  of  the  d^msit 
of  the  party  drawing  the  check  to  the  extent 
of  the  check  drawn. 

The  foregoing  authorities  were  cases 
where  the  facts  are  practically  the  same  as 
In  this  case,  and  the  law  applicable  to  the 
facts  In  those  cases  was  applied,  and  we  are 
of  the  opinion  that  It  Is  a  law  that  governs 
the  facts  of  this  case;  While  the  evideace 
in  this  case  shows  that  the  plalntHf  testifies 
that  she  took  the  chedc  to  the  bank  herself 
and  left  It  there,  this  statement  of  the  plain- 
tUt  la  disapproved  conclDslvely  1^  the  testi- 
mony of  Hockersmlth  and  Leonard,  and  the 
record  of  the  bank..  Hockersmlth  testifies 
tbat  on  the  18th  day  of  November,  1009,  he 
deposited  in  the  bank  the  following  checks : 
"Nov^ber  18,  1809.  Check  on  Trust  Com- 
paoy,  f  10.00;  dieck  on  nmst  Company, 
$80^00;  clie<^  on  Trust  Company,  $46.10; 
cbedc  on  Trust  Company,  115.65;  check  on 
Trust  Company,  ft9.25 ;  check  on  Trost  Com- 
pany, $208.00;  <diecfc  on  Trust  Company, 
$625;  che<^  on  Bank  of  Camas  Prairie, 
$8.15;  check  on  Bank  of  Camas  Prairie, 
$48.86;  check  on  Bank  of  Camas  Prairie, 
$5.15 ;  total,  $1,016.16." 

[3,  4]  The  bank  record  shows  that  this  de- 
poEdt  on  the  18th  of  November  was  received 
by  the  bank  as  stated  by  Hockasmith,  and 
he  waB  credited  with  the  same  In  his  own 
personal  name  on  his  personal  account  with 
the  bank  as  a  depositor,  and  not  as  a  trustee, 
and  the  evidence  also  shows  that  there  was 
nothlns  said  at  that  time  or  at  any  other 
time  that  the  sums  so  deposited  should  not 
l>e  withdrawn  by  Hockersmlth  upon  his  own 
personal  check  for  such  use  as  Hockersmlth 
might  determine  to  apply  the  same  to,  nor 
that  the  bank  was  advised  In  any  way  that 
such  deposit  made  that  day  should  be  ap- 
plied to  any  particular  purpose,  and  the  trial 
court  In  his  findings  so  found. 

ReferrlDg  to  the  complaint  In  this  case, 
wherein  the  cause  of  action  is  alleged,  the 
allegation  of  the  complaint  was  that  Hock- 
ersmlth and  F.  L.  Leonard,  cashier  of  the 
respondent  bank  and  trust  company,  combin- 
ed, connived,  and  conspired  to  appropriate 
and  apply  said  sum  to  their  own  use.  This 
allegation  was  the  basis  and  the  facts  upon 
which  plaintiff  sought  to  recover  in  this  ac- 
tion, and  the  trial  court  found  against  the 
plaintiff. 

We  have  above  set  out  the  allegations  of 
the  pleadings  and  the  findings  of  the  court 
and  some  of  the  evidence  that  was  intro- 
duced. We  win  now  call  attention  to  the  evi- 
dence that  was  given  upon  the  question  of 


tbe  transactions  wfaldi  took  place  between 
Leonard  and  Hotftorsmlth  and  tlie  plalatltE, 
and  file  evidence  relaUng  to  whether  tlwe 
wae  a  conspiracy  proved  In  this  case  to  agiffj 
the  Bom  inv(Aved  to  the  use  ot  sodi  parties. 

Counsel  for  appellant  called  as  a  wUness 
the  defendant  Rockeramltta  and  ensMir 
amined  hi™  on  plalntUTs  bdiah^  and  Us 
testimony  relating  to  Oio  check,  mateiial  to 
Its  blstoEy,  and  what  was  done  with  It,  is 
here  related,  partly  In  detail  without  ques- 
tion, and  partly  with  the  question  and  an- 
swer. 

nie  witness  states  that  he  has  been  te- 
qnainted  with  the  plaintiff,  and  that  sbe 
came  to  their  house  as  a  little  girL  The 
checft  was  presented  to  Um,  and  he  states 
that  the  plaintiff  drew  Hie. duck  and  de- 
livered it  to  him  on  the  day  ol  its  date.  Be 
was  asked  this  question:  **Do  you  know 
how  she  came  to  deliver  this  dieck  to  your' 
His  answu  was:  "Well,  she  gave  me  tbe 
Check.  She  had  a  mortgage  on  the  place 
here.  •  •  *  She  had  a  tittle  morisage 
on  her  place  here,  and  she  gave  me  that 
check,  and  I  was  going  to  pay  the  mortgage, 
and  the  mortgage  waa  not  due  at  that  time, 
and  there  was  not  enough  quite  to  pay  tbe 
mortgage,  and  /  taken  Me  cKeck  Mo  Me 
DiMil;  md  passed  tt  into  the  wtndow."  Be 
was  asked  whether  she  had  the  money  la 
the  bank  when  she  drew  the  dieck,  and  the 
witness  replied:  "I  suppose  It  was,  or  she 
wouldn't  have  gave  it  to  me."  He  then  ad- 
mitted that  he  indorsed  his  name  oa  tbe 
check.  "She  told  me  that  the  money  vts 
in  the  bank,  and  that  the  money  waa  tbere 
for  the  purpose  of  paying  the  mortgage." 
Hie  witness  was  Interrogated  as  to  whetber 
he  had  any  conversation  with  Leonard,  the 
cashier,  with  reference  to  tbe  payment  of 
the  check  and  with  reference  to  the  pay- 
ment of  the  mortgage,  and  he  answered  th&t 
he  had.  "She  told  me  that  she  told  Leon- 
ard." Then  he  was  asked  this  goestion: 
"Well,  did  Leonard  say  anything  to  you 
about  It?  A.  No,  he  did  not  •  •  • 
I  knew  what  the  check  was  for."  He  mokes 
a  statement,  in  answer  to  questions,  tbat  at 
the  time  the  oheck-  was  given  he  and  the 
plaintiff  talked  about  the  matter,  and  bt; 
was  asked  the  question:  "Did  she  authorize 
you  to  draw  all  tbat  money  out?  A.  Yes. 
sir.  Q.  How  was  It  to  I>e  drawn  out?  What 
was  to  be  done  with  It?  A.  In  the  first 
place  It  was  to  t>e  applied  on  that  mort- 
gage. Q.  That  was  tbe  purpose  for  wbicb 
it  was  deposited?'  Some  other  questions 
that  had  l>een  asked  the  plaintiff  In  a  bank- 
ruptcy action  were  here  read  by  connsel 
for  plaintiff,  and  the  witness  answered  ,as 
follows:  "Q.  And  for  no  other  purpose': 
A.  Mo,  not  that  I  know  of.  Q.  Did  you 
ever  have  any  conversation  with  Mr.  Leon- 
ard with  reference  to  that?  A.  No."  Coun- 
sel then  asked  witness:  "Now,  have  you  got 
any  explanation  to  make  there  wbea  you 
took  the  check  th  as  to  the  conversatiou 


Digitized  by 


Google 


Idaho) 


DEABING  HOCKERSMITH 


999 


you  and  Mr.  Leonard  had?  A.  I  can  tell 
yoti  the  conveisatlon  aa  soon  as  I  remember 
It.  I  taken  tlie  checfc  In  and  shored  It  Into 
the  window,  and  I  says,  'Fred,  here  Is  that 
check.'  Q.  By  'Fred*  you  mean  the  cashier; 
you  mean  Mr.  Leonard?  A.  Tea,  sir,  Mr. 
Leonard;  and  I  says,  'What  am  I  going 
to  do  with  It?"  I  says.  The  mortgage  Isn't 
dne,  and  there  Isn't  enough  there  to  pay 
anyway,*  and  I  says,  'I  don't  know  what 
to  do  with  It'  He  says,  'Who  Is  It  to  be 
paid  toT  I  says,  'Mr.  Reed  holds  the  mort- 
gage, or  at  least  he  Is  attending  to  it  aijy- 
way.*  'Well,'  he  says,  'you  can  just  deport 
It  the  same  as  your  other  checks.  Mr.  Reed 
would  use  It  anyway,  and  you  may  just  as 
well  have  the  use  of  It  as  Mr.  Beed.'  'Well,* 
I  says,  'what  If  this  money  slioald  not  hap- 
\ten  to  be  in  here  at  the  time  It  Is  needed?* 
•Well,*  he  says,  'your  credit  is  good;  we 
will  stand  back  of  It,'  or  gave  me  to  undei^ 
stand  that"  We  call  special  attention  here 
to  this  language  used  by  this  witness,  to 
show  blB  intention  at  the  time  he  took  the 
check  to  use  the  money  for  his  own  use, 
and  not  to  deposit  it  for  any  special  use. 

The  witness  was  asked:  "Q.  That  be 
would  take  care  of  it?  A.  That  It  would  be 
taken  care  of."  Counsel  then  read  from 
the  evidence  taken  in  the  bankruptcy  pro- 
eeedlngs  the  following  questions:  "You  nev- 
er drew  that  money  out  yourself?  A.  No. 
Q.  Ton  never  drew  it  out  of  the  bank?  A. 
No.*'  Counsel  for  defendants  at  this  time 
made  the  statement  that  he  did  not  think 
Mr.  Hodkeramlth  tesUfled  to  that,  and  coun- 
sel for  appellant  said  he  did,  and  proceeded 
to  read  the  same  questions  again,  and  conn- 
s' for  appellant  then  asked  the  witness: 
"What  do  yon  mean  by  that?  A.  Well, 
I  supposed  It  was  checked  out  Q.  Ton 
checked  it  out?  A.  I  don't  jtut  understand 
your  qnestion.  Q.  At  whose  request  did 
you  check  that  mon^  out?  A.  W^l,  I  was 
sending  in  checks  there  all  the  time.  Q. 
Well,  I  am  talking  about  this  f625,  for  the 
parpoAe  of  paying  off  this  mortgage.  A. 
It  was  pat  in  there  for  the  purpose  of  pay- 
ing oft  that  mortgage.  Q.  Then  at  whose 
Instance  was  it  diecked  out?  A.  Mine,  I 
suppose.  I  drew  the  chedcs.'  •  •  • 
Well,  I  Biutposed  when  he  said  it  went  in 
there  the  same  as  my  money,  it  was  just 
the  same.  Q.  I  understand.  A.  And  if  It 
was  checked  out,  it  was  just  the  same?  Q. 
Well,  you  owed  the  bank  at  that  time.  A. 
Well,  I  could  not  swear  to  that,  whether  I 
did  or  not  My  impression  is  that  I  did. 
Q.  Did  you  owe  that  bank  then?  A.  At  the 
time  I  deposited  It?  Q.  At  the  time  that 
money  was  put  in  the  bank  by  Mrs.  Dear- 
ing.  A.  I  think  I  did.  Q.  And,  as  yon  stat- 
ed, you  owed  the  bank?  A.  I  did  owe  the 
bank;  I  think  I  did  at  that  time.  Q.  That 
Is,  that  9626  was  cliecked  out  for  differoit 
things,  and  not  for  the  purpose  <^  paying 
the  mortgage?  A.  That  is  correct." 

The  witness  was  then  asked  whether 


Leonard  was  controlling  that  thing,  and  the 
witness  answered:  "What  I  mean  by  that. 
If  I  owed  them  any  interest  or  anything 
like  that,  he  always  chected  that  himself, 
checked  on  me.  Q.  If  you  owed  him  any- 
thing? A.  If  there  was  anything  owing 
In  there  he  drew  checks  on  me  for  it"  Wit- 
ness  further  states:  "I  was  not  present 
when  thie  check  was  drawn;  the  check  was 
handed  to  me.  She  was  not  In  the  bank 
when  she  handed  me  the  <^eck.  Q.  Did 
Leonard  teU  you  what  he  was  doing  with 
that  money?  A  He  did  not  Q.  Did  not 
say  what  he  was  going  to  do  with  It,  or 
what  he  did  do  with  It?  A.  No;  did  not 
say  anything."  We  call  attention  to  this 
answer,  that  Hocfceramlth  denies  that  Leon- 
ard said  anything  to  him  about  the  use  of 
the  money  when  It  was  deposited,  which 
corroborates  the  evidence  of  Leonard  which 
we  will  call  attention  to  later  In  this  opin- 
ion. 

Counsel  again  repeats  the  quratlons  pre- 
viously asked  this  witness  about  the  con- 
versation he  bad  with  Leonard  when  he 
took  the  check  to  the  bank,  and  repeats  the 
question  of  a  statement  that  the  mortgage 
Is  not  due:  "And  I  says,  'I  will  better  take 
It  to  Beed.'  Q.  That  Is  the  money,  the 
check?  A.  Tea,  sir."  Counsel  then  reads 
a  former  question:  "And  he  says — tbat  Is 
Leonard — 'You  better  deposit  it  to  your  cred- 
it here.*  A.  He,  as  I  remember,  did  uot  say, 
'You  had  better,'  he  just  says,  'You  deposit 
it  in  your  own  name.'  Q.  Here?  A.  Here; 
yes,  sir.  Q.  Instead  ot  at  Reed's?  A.  Yes, 
sir ;  he  says,  "Your  credit  is  good.* "  Fur- 
ther questions  were  asked  the  witness,  which 
have  beea  answered  before,  and  such  queK- 
tlons  and  answers  were  pracUcally  as  for- 
merly given. 

The  plointtfl  was  a  witness,  and  counsel 
for  appellant  asked  her  what  arrangement,  If 
any,  she  had  made  with  Hockersmith  and 
Leonard  with  reference  to  a  portion  of  that 
mon^  tbat  was  placed  there  and  to  her  cred- 
it by  the  Artisans:  "What  anangement.  If 
any,  did  yon  make  with  reference  to  a  dis- 
position of  a  portion  of  that  mon^?  A.  I 
talked  with  Mr.  Hock»smlth  a  das  or  so 
before  I  left,  two  days  before  I  left,  that  I 
would  leave  f<K!5,  as  tbe  mortgage  was  $600, 
and  I  thought  I  would  leave  $2S  for  little 
expenses  be  might  need.  Q.  That  would 
cover  the  interest?  A.  The  interest  was  paid 
np  until  the  next  June,  until  the  mortgage 
was  dn^  and  tbe  taxes  woe  also  paid  the 
year  I  left  I  told  him  the  mortgage  would 
come  due  In  June,  June  the  Ist  I  left  here 
in  November,  and  I  told  them  that  I  wanted 
the  mortgage  paid.  I  thra  went  to  the  bank 
tbe  day  before  I  left  I  took  my  checUwok 
and  went  to  the  bank  and  made  the  two 
checks  fi>r  which  I  drawed  one  for  $626, 
and  made  the  other  for  $74  to  myself.  I 
wrote  one  to  J.  W.  Hockersmliai  for  $825.  I 
went  to  Mr.  Leonard  and  asked  him  what  I 
should  do  with  this  check  I  have  got  I  have 
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drawn  It  for  tlila  moii^afe  of  f625.  He  said, 
'Mrs.  Dearlnff,  I  -will  advise  yoa  to  leave  it 
I  wlU  see  that  It  is  paid  tor  notblns  else 
except  the  mortgage.'  I  said,  'See  that  It  Is 
paid  for  nothlag  else,  as  I  want  a  home  for 
myself  and  the  children.*  Q.  What  did  he 
say?  A.  He  said  It  would  be  paid  for  the 
mortgage  and  nothing  else.  Q.  Did  yoa 
leave  the  check?  A.  I  left  the  ched:  In  the 
bank  wlUi  Mr.  Leonard,  and  he  said  he 
would  see  It  wonld  be  paid  for  nothing  else 
bnt  the  mortgage.  He  wonld  see  it  was  paid 
on  the  mortgage."  We  call  attention  to  the 
statement  above  made  by  the.plalntur,  that 
sh^  left  the  check  In  the  bank  with  Mr.  Leon- 
ard, and  he  said  he  wonld  see  it  would  be 
paid  for  noOilng  else  bnt  tiie  mortgage.  This 
statement  of  the  plalntUF  contradicts  the 
testimony  of  Hockersmlth,  in  that  Hocfc^ 
unith  testifles  that  he  deposited  the  che(ft 
delivered  to  him  by  Mrs.  Dearlng,  and  that 
he  took  the  check  to  the  bank  with  other 
diecks  and  deposited  them  upon  his  own  ac- 
conut  This  statement  of  the  plaintiff  is  also 
contradicted  by  Leonard's  tmtlmony,  which 
will  be  referred  to  later  on  in  this  opinion. 
The  witness  thai  says  she  went  away  to 
Boise,  for  nearly  two  years.  She  conld  not 
hear  firom  Hockersmith,  and  she  wrote  Mk*. 
McDonald,  an  attorney,  about  the  matter. 
She  was  then  asked  if  she  got  a  statement 
from  the  bank,  and  she  answered  she  had: 
"I  got  it  from  the  bank  addressed  on  the  en- 
velope." Tbla  bank  account  reads  as  fol- 
lows: 

BtU  IC  DMTlBg  In  account  vitb  OrangovIUe 
Sets',  a  T.  Oo. 
Novnnbw  1,  ISOB.  I»l*ii«e  par  paiAook  |<99  6S 

November  21;  ISO*,  deposit   S  SO 

Cbeek  returned   $  74  S3 

  62S  00 

Balance  dne  Jtra   t  M 


imei  1702  01 

Balance  dne  ytni  1— SO— U   S  GO 

The  plaintiff  was  then  asked  when  she 
Arst  found  out  that  the  money  had  not  been 
paid  according  to  her  underBtanding  with 
Leonard  and  Hockersmith  on  the  check  that 
she  left  In  favor  of  Hockersmith  for  that 
purpose.  Her  answer  was:  "I  never  really 
found  out  for  sure.  The  first  I  found  out  I 
wrote  to  my  father-in-law,  Mr.  Dearlng,  J. 
P.  Q.  What  time  was  that?  A.  Right  after 
I  got  that  return  from  the  bank.  Q.  In 
1911?  A.  Yes.  After  I  got  the  return  from 
the  bank,  and  then  it  was  the  first  time  I 
learned  that  the  money  had  not  been  paid. 
I  then  wrote  to  Hockersmith.  Got  two  let- 
ters from  him."  "After  I  found  out  the 
mortgage  had  not  been  paid  in  1911,  I  came 
up  then  in  the  sprli^  of  1912;  came  up  from 
Boise  to  Orangeville.  Before  I  left  Boise  I 
was  not  satisfied  writing  to  Mr.  Dearlng, 
and  I  wrote  to  Mr.  Hattabaugh.  •  •  • 
When  I  got  to  Lewiaton  I  met  Mr.  Leonard. 
•  •  *  I  asked  him  in  regard  to  the  mat- 
ter. He  did  not  know.  I  asked  him  if  the 
money  was  left  In  the  bank.   He  answered 


that  he  did  .not  know,  and  I  asked  him  U 
Mir.  HoAersmith  had  any  account  to  me^ 
with  the  bank,  and  he  did  not  know,  and 
I  told  him  that  I  would  be  down  at  0  o'clock 
in  the  morning  when  the  bank  opened,  and 
he  said  the  bank  opened  at  0  o'dock  I 
asked  him  if  there  was  a  note  in  the  bank 
from  Hockersmith  to  ni&  He  said,  'Nothing 
In  the  bank/  Hft  said  it  might  be  In  Hocker- 
smith's  own  bank  box,  which  he  had  no  rl^t 
to  show  me.  I  tlien  aakoA  him  If  Hodce^ 
smith  had  any  mon^  in  the  bank.  Be  sayi^ 
'Mrs.  Dearlng,  there  was  a  che6k  drawn  on 
the  bank  last  week  by  Hockersmith  for  $700 
and  some  odd  dollars^  and  the  bank  oms 
him  nothing.'  '* 

As  to  the  conversation  had  In  the  bank  at 
9  o'clock,  she  was  asked:  "Q.  State  any  far- 
ther conversation  with  Mr.  Leonard  at  that 
time.  A.  Well,  I  didn't  have  any  farther 
conversation  with  Mr.  Leonard  at  that  lima 
Q.  He  denied  that  he  knew  there  was  any 
money  there  to  be  paid  on  that  mor^ge? 
A.  Yes,  sir;  he  denied  that  absolutely;  and. 
as  far  as  seeing  the  note,  I  never  saw  tbe 
note.  I  don't  know  there  Is  a  note  there  or 
not  Q.  Did  yon  ever  authorize  any  note  to 
be  executed  to  you  by  Mr.  Hotdcersmlth?  A 
No,  I  never  did." 

Leonard  was  called  as  a  witness  for  tbe 
defendant,  and  In  his  evidence  gave  testi- 
mony with  reference  to  the  transactions  had 
by  him  and  the  plaintiff  and  Hoc^ersmlUL 
He  testified  that  he  was  cashier  of  tbe  bank. 
He  was  handed  the  check  In  controversy,  and 
was  asked  to  examine  tbe  paper  and  state 
what  it  was,  and  he  answered,  "A  check  by 
Etta  MV  Dearlng,  dated  November  3,  1909, 
drawn  against  the  OrangevlUe  Savings  k 
Trust  Company,  payable  to  the  order  of  J. 
W.  Hockersmith,  amount  $625,  indorsed  by 
J.  W.  Hockersmith."  He  was  asked  if  he 
had  seen  the  che<^  before.  "A.  I  presume  I 
saw  the  check  when  the  statement  was  made, 
I  don't  recall,  Q.  I  will  ask  you  whether  or 
not  this  check  was  delivered  to  you  for  Hock- 
ersmith. A.  It  was  not  Q.  You  heard 
Mrs.  Dearing  testify  in  regard  to  coming  np 
here  and  making  this  check  and  giving  it  to 
you?  A.  I  did.  Q.  State  what  tbe  conversa- 
tion was.  A.  Nothing,  unless  she  asked  me 
in  r^ard  to  the  standing  of  Hockersmttb. 
Q.  What  was  Mr.  Hockersmlth's  standing 
at  that  time?  A.  That  it  was  good  at  our 
bank  at  that  time  for  a  thousand  dollars 
without  security."  A  paper  was  handed 
Leonard  by  counsel  for  defendant,  and  he 
was  asked  what  it  was.  "A.  It  Is  a  deposit 
slip  showing  a  deposit  made  November,  1909, 
showing  the  deposit  made  by  Hockersmith." 
It  happened  to  be  a  copy,  and  some  objec- 
tions were  made  to  it,  and  counsel  asked 
Leonard  when  he  made  the  copy.  "A  A 
clerk  made  that  out.  Q.  When?  A.  Yester- 
day. Q.  This  deposit  slip  yon  say  Is  Hocker- 
smlth's? A.  Yes,  sir.  Q.  Made  out  by  one  of 
your  clerks?  A.  Of  a  copy  of  the  deposit  on 
that  day.   Q.  I  will  ask  yon  to  state  how 
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much  cash  and  cliecks  Mr.  Hockersmith  de- 
posited at  the  time  he  deposited  the  check 
from  Mia.  Dearlng  to  Hockersmith  In  the 
8um  of  S625.  A.  He  deposited  $l,016.iS.  Q. 
I  will  ask  you  to  state  approximately  how 
lonK  Hockersmith  bad  been  doing  business 
with  yoQ.  A.  Since  opening  business  In  1904. 
Q.  I  will  ask  you  to  state  whether  or  not 
you  told  Krs.  Dearlng  anything  in  regard  to 
this  money  should  be  applied  on  the  mort- 
gage on  the  place  here.  A.  Why,  Mrs.  Dear- 
ing  never  talked  with  me  in  regard  to  us 
having  any  mortgage  whatever.  If  Mrs: 
Dearing  asked  me,  she  asked  me  In  regard  to 
the  responsibility  of  J.  W.  Hockersmith  as  a 
customer,  and  she  got  the  same  information 
aa  any  customer  that  would  come  Into  the 
bank.  Q.  Who  deposited  that  check?  A. 
Mr.  Hockersmith,  with  other  checks,  as 
shown  In  the  slip.  Q.  In  March,  1912,  when 
Mrs.  Dearing  came  back,  did  you  have  a 
conversation  with  her  in  regard  to  Hocker- 
smith owing  her  some  money?  A.  I  met  her 
on  the  train,  and  she  talked  about  different 
matters,  and  she  brought  up  the  Hockersmith 
proposition,  and  I  presume  she  did  ask  some- 
thing. I  coald  not  tell  whether  he  ba.d  mon- 
ey, and,  being  on  the  train,  could  not  tell 
anything.  Q.  Do  yon  remember  her  coming 
Into  the  bank  next  morning?  A.  I  do  not. 
Q.  Do  you  remember  her  ever  asking  yon 
about  the  note?  A.  I  don't  remember  her 
ever  asking  the  question.  I  do  remember  her 
saying  on  the  train  that  Hockersmith  was  to 
pay  her  Interest  Q.  How  much  interest  was 
he  to  pay  her?  A.  I  don't  remember  the 
amount;  I  think  10  per  cent" 

It  was  agreed  by  counsel  that  the  state- 
ment of  the  bank,  heretofore  referred  to,  con- 
tains a  history  of  the  transaction  with  Hock- 
ersmith, the  amount  of  the  deposit  made 
$1,016.15.  and  a  copy  of  that  statement  has 
heretofore  been  incorporated  In  this  opinion. 
The  above  statement  was  agreed  to  by  coun- 
sel; that  it  showed  what  the  books  show  In 
reference  to  the  transaction  between  Hocter- 
smlth  and  the  bank. 

The  witness  was  asked  the  question : 
"When  was  the  note  given  you?  A.  The  last 
term  of  court  he  came  in  and  handed  me  the 
envelope  witb  the  note.  He  says,  'Put  that 
away  for  safe-keeping,'  and  that  is  all  I  know 
about  it  The  note  is  down  In  the  safe  with 
the  others,  showing  the  whole  thing,  signed 
up  and  with  the  indorsement  on  the  back  of 
it  Q.  Ton  say  the  first  time  you  knew  about 
this  note  was  when  Hockersmith  brought  it 
to  you  In  an  envelope  at  the  last  term  of  this 
court?  A.  The  first  I  saw  the  note,  I  never 
saw  the  note  before  that" 

Some  controversy  arose  whether  the  wit- 
ness did  not,  on  inquiry  from  counsel  in 
Kovember  or  October  last  that  there  was  a 
note  in  the  vault,  bring  oat  the  note  and  show 
it  to  the  attorney  at  the  window  In  the  pres- 
ence of  HoAersmlth.  "Q.  How  long  was  It 
Mrs.  Dearing  was  in  your  hank  a  day  or  two 
before  she  left  for  Btdae?  A.  I  don't  temem- 


her  talking  to  Mrs.  Dearing  after  she  got  oIT 
the  train.  Q.  I  mean  In  GrangevlUe.  A.  I 
could  not  tell.  Q.  Was  she  down  in  your  ttank 
at  that  time?  A.  Might  have  been  for  all  I 
know.  Q.  She  might  have  had  a  conversa- 
tion with  you  at  that  time?  A.  Might  have. 
Q.  Might  have  asked  yon  wiUi  reference 
to  this  mortgage?  A.  Might  have.  Q. 
Might  have  talked  with  you  about  this 
money  Oiat  was  deposited  by  the  Arti- 
sans to  her  credit?  A.  I  don't  know  whether 
she  did  or  not  She  hod  the  privilege  of 
checking  It  to  anybody  she  desired.  Q.  Did 
she  write  any  checks  to  you?  A.  Not  to  my 
knowledge.  Q.  You  say  that  this  stat^eiit 
that  you  see  shows  her  account  in  your  bank 
which  yon  sent  her  in  1911,  ehowlng  the  state- 
'ment  of  her  account?  A.  It  is  a  copy  of  the 
ledger,  a  copy  of  her  account  Q.  It  does  not 
pretend  to  show  that  this  money  was  dis- 
bursed? A.  Nothing  of  my  business  to  show 
how  she  got  rid  <HC  her  money.  Q.  How 
came  you  to  render  this  statement  to  her? 
A.  We  Bend  out  stetemente  regularly  every 
month.   It  bears  date  January  30,  1911." 

Upon  cross^aminatlon  counsel  further  in- 
terrogated the  witness :  **Q.  After  this  mon- 
ey was  deposited  in  the  bank  to  Mrs.  Dearing 
from  the  Artisans'  lodge,  did  you  ever  at  any 
time  have  any  conversation  with  Mr.  Hocker- 
smith In  reference  to  what  portion  of  that 
money  was  to  be  applied  on  or  what  purpose? 
A.  I  am  not  supposed  to  know  what  that  was 
for.  Q.  I  am  asking  you  If  you  ever  had  any 
conversation.  A.  I  don't  know  as  I  was  to 
have  any  conversation  with  Hockersmith.  Q. 
I  am  asking  you  at>out  tliat  conversation.  A. 
I  am  not  supposed  to  know  about  it  I  am 
not  supposed  to  ask  her  her  business,  or  him 
his  business.  Q.  Do  yon  say,  then,  that  you 
did  not  have  a  conversation  with  reference 
to  this  money  being  paid  on  this  mortgage 
which  was  embraced  in  this  che<^  of  $625? 
A.  Not  at  that  time  that  deposit  was  made. 
Q.  Well,  at  any  other  time?  A.  Well,  not  at 
that  time;  but  I  don't  recall  what  was  said 
after  that  deposit  was  made.  That  was  a 
matter  between  themselves  entirely.  I .  was 
not  present  when  that  proposition  was  made. 
Q.  After  this  check  was  made  by  Mrs.  Dear- 
ing to  Hockersmith?  A.  Her  account  shows 
when  the  check  was  put  in.  Q.  Did  you  ever 
have  any  conversation  with  reference  to 
what  was  to  be  done  with  It?  A.  I  only  know 
that  she  had  that  check,  and  she  checked  it 
out  to  him.  Q.  All  you  know  Is  that  she  paid 
this  $625?  A.  Tea,  sir.  Q.  Did  not  Gu» 
Hockersmith  ask  you,  whtti  he  brought  that 
check  in  there,  'What  am  I  to  do  with  that 
check?  There  is  not  money  enough  to  pay 
the  mortgage  anyhow,'  Hockersmith  said  to 
yon,  and  you  made  a  reply  something  like 
this,  or  he  says  first.  'Reed  won't  take  it ;'  you 
asked  about  the  mortgage,  whom  it  was  pay- 
able to;  he  said,  *To  George  M.  Reed;*  that 
he  held  the  mortgage ;  that  It  was  not  due ; 
and  he  saya,  'What  am  I  to  do  with  it?*  and 
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7on  said  tx>  him,  'Jnst  depodt  It  here  In  yonr 
name;'  that  70U  might  as  wdl  have  it  as 
Reed— did  yon  ever  hare  ai^  snch  conTersa- 
tlon?  A.  I  don't  know  as  I  thought  the  check 
was  made  payable  to  him,  I  had  no  right 
as  an  outsider  to  come  In ;  they  could  bum 
up  the  check  if  th^  wanted.  Q.  Did  he  not 
tell  yon  at  that  tlme^  In  the  course  ot  that 
conTersatlon,  This  money  has  got  to  be  paid 
on  this  mortgage,'  and  he  said  to  you,  'What, 
If  I  had  all  tills  money  in  my  own  hnsinesB, 
what  am  I  going  to  do  When  this  has  to  be 
paid?*  and  yon  remarked  that  yon  wonld 
attend  to  that,  and  you  would  stand  behind 
him?  A.  We  were  not  collecting  anyt)ody'8 
mortgage.  Q.  Did  you  have  such  conversa- 
tion? A.  I  did  not  As  I  stated  this  mom-, 
ing,  be  was  good  for  a  thousand  dollars,  and 
he  collected  It  afterwards.  Q.  Then  you  say 
you  bad  no  such  conversation  as  that  with 
Mr.  Hockersrolth?  A.  I  don't  say  as  I  don't 
remember,  I  don't  guarantee  anybody's  loss 
outside  of  the  bonk.  Q.  To  be  more  specific, 
I  will  call  your  attention:  Did  not  Wess  say 
to  you,  when  he  took  the  check  to  you,  or  ex- 
hibited it,  he  says  to  you,  'Here  is  that  check,* 
and  you  says,  'Yea,  sir ;'  that  is  what  he  said 
to  you;  and  he  says,  further,  he  told  yon 
the  mortgage  is  not  due;  he  says,  'Did  yon?* 
'Yes;*  and  you  told  Leonard  that,  and  he 
says,  *Yes.'  Did  you  have  any  such  converse' 
tion  as  that  with  him?  A.  If  we  did,  I  don't 
remember.  He  did  not  have  to  put  that  check 
into  our  bank,  but  he  had  enough  outside  to 
pay  us  off  If  he  wanted  to.  Q.  He  says,  'I 
better  take  it  to  Reed?'  A.  That  Is  not  my 
testimony.  Q.  Then  you  said  to  him,  'You 
better  deposit  It  to  your  credit  here?*  A. 
I  don't  remember  any  such  conversation,  he 
might  have  asked  If  he  could  borrow  money, 
and  I  told  him  he  could  have  It  If  he  had 
the  security.  Q.  He  said  to  you,  *If  I  should 
not  have  the  money  to  replace  it?"  and  you 
said,  'We  will  fix  that  up'?  A.  We  were  not 
guaranteeing  mortgages.  Q.  Did  yon  have 
that  conversation?  A.  Not  to  my  knowledge, 
If  he  was  good  any  time  after  that  he  could 
have  the  money.  Q.  You  says  to  him  his 
credit  was  good,  and  you  would  stand  back  of 
him,  did  yon  say  that  to  him?  A.  No,  sir.  Q. 
I  will  ask  yon  to  state  whether  or  not  yon 
ever  had  control  of  Mrs.  Dearlng's  money  In 
any  respect  from  the  time  It  was  first  de- 
posited to  her  credit  in  the  bank?  A.  N<md 
whatever,  we  have  no  control  of  any  one's 
account ;  they  can  check  it  out  In  16  mlnntes 
If  they  want  to." 

We  have  taken  particular  pains  here  to 
state  the  evidence  which  relates  to  the  con- 
rersationa  of  these  three  witnesses  with  ref- 
erence to  the  transactions  involved  in  this 
action.  I  am  satisfied  from  thla  evidence 
that  there  can  be  no  question  but  that  there 
la  no  evidence  given  by  tfther  one  of  the  par- 
ties which  even  hints  that  any  conspiracy 
was  entered  into  between  Jjeonard  and  Hock- 
ersmith  to  In  any  way  defraud  or  dec^ve  the 


plalntlir  in  Qda  case;  bnt  there  Is  eftSmet 
that  Hockersmith  may  have  had  in  his  rafod 
that  his  long  friradship  wlOi  the  plaintiff  and 
her  confidence  in  1dm  could  be  ofled  to  se- 
cure her  mon^  for  his  own  benefit  liy  glTine 
her  a  note  drawing  interest.  The  record  is 
uncontradicted  that  he  &IA  draw  a  note.  P>T- 
able  to  the  plaintiff,  dated  October  1,  mO. 
due  tm  or  before  two  years,  for  9625.  at  10 
per  cent  interest  ftom  date  nntU  paid*  pay- 
able October  12,  1912,  and  that  after  tbe 
plaintiff  discovered  that  the  money  had  been 
dissipated  by  Hockersmith  she  had  a  oonver 
satlon  with  Hockerandth  about  payliv  flw 
Interest  and  tadUy  consented  to  tbs  note,  and 
that  she  had  corresponded  about  It.  Bnt  It  Is 
clear  In  this  case  that  Leonard  had  notUi« 
to  do  with  any  of  the  tainsactlons  between 
the  plidntlfl  and  HockemnlttL.  exc^  that 
the  bank  of  which  he  was  caabier  recelTcd 
from  the  plaintiff  for  deposit  in  0iat  bank 
9626  which  was  paid  out  npra  ttie  order  tii 
the  plaintiff,  and  that  there  was  no  agree- 
ment made  by  I^onard  or  the  bank  to  in 
any  way  obligate  dOier  Leonard  or  tiie  bank 
for  any  obligations  of  Ho^ersmiOi  to  the 
plaintiff,  or  any  M^inent  or  suggesfioD 
made  as  to  how  the  mon^  should  be  used  by 
Hockerandth  or  the  plaintiff!  If  the  f&ets  In 
this  case  are  suffldent  In  law  to  create  a  Ua- 
blUty  by  a  bank  or  a  cashier  of  the  bant, 
then  the  banks  of  this  state  have  assumed  a 
responsUdllly  which  will  mate  It  imposslblp 
for  banks  to  subsist  under  the  laws  of  this 
state. 

Black's  Law  Dictionary  defines  considrac}- 
in  criminal  law:  "A  comUnatltm  or  confed- 
eracy between  two  or  more  pereons  formed 
for  the  purpose  of  committing,  by  flieir  Jdnt 
efforts,  some  unlawful  or  criminal  act,  or 
some  act  whidi  is  Innocent  In  itself,  but  b^ 
comes  unlawful  wbcai  done  by  the  conorated 
action  of  the  oon^ratora,  or  for  the  purpose 
of  using  criminal  or  unlawful  means  to  tbe 
commission  of  an  act  not  in  Itself  unlawfoL" 

Section  (SS40,  Rev.  Codes,  deflnea  considia- 
cy  as  follows:  "If  two  or  more  persons  con- 
Btdre:  1.  To  commit  any  crime;  •  «  • 
4.  To  cheat  and  defiraud  any  person  of  any 
property  by  any  means  which  are  In  them- 
selves criminal,  or  to  obtain  money  or  prop- 
erty by  false  pretenses." 

The  evidence  in  this  case  shows  that  tbe 
depodt  of  tiie  chedc  of  fd2&  was  made  by 
Ho<^ersmith  as  his  own  personal  account 
and  that  no  other  obligation  or  agreement 
was  made  between  the  bank  or  any  of  its 
officers  and  Hockersmith,  that  such  deposit 
should  become  a  trust  ftmd.  The  obllgadon 
of  the  hank  wh^  sudi  deposit  was  made 
was  to  keep  the  fund  safe  and  return  it  to 
the  proper  person  who  deposited  the  same,  or 
to  pay  it  to  his  order.  If  Hockersmith  btd 
deposited  the  check  as  a  trastee.  then  as  sodi 
trustee  he  would  have  a  Tifgbt  to  wlthdraw-lt. 
and  the  bank.  In  the  absence  of  knowledge  or 
notice  to  the  contrary,  would  be  bound  to 
assume  that  the  trustee  would  appropriate 
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the  money  lAen  drnnt  to  a  pioper  use.  If 
this  mle  Is  not  aOapteH  It  would  place  upon 
8  bank  a  OaSy  of  Inqniilnfl;  and  InTeadgaUnr 
as  to  the  appropzlaUon  made  of  every  fond 
d^oalted  by  a  tnurtee  or  oOter  Uka  fldndary, 
and  If  Uds  duty  ta  Imposed  !t  mrald  practi- 
cally pDt  an  end  to  the  bankhig  baBlnen,  be- 
catue  no  bank  could  possibly  conduct  busl- 
neaa  if  without  fault  on  its  part  it  was  beld 
accountable  for  the  ndaoondtict  or  malver^ 
satlon  of  its  depositors  who  occupy  some 
fldndary  rdatlfm  to  the  fund  placed  by  them 
with  the  bank.  Dnckett  t.  National  Mechan* 
ics*  Bank,  86  Ud.  400.  38  AtL  9S8.  89  U  B. 
A.  84,  68  Am.  8t  Bep.  613. 

As  to  ttte  fact  of  depoiAtli^  mmtey  in  a 
bank  in  trust  for  a  third  person,  a  note  to 
the  above  case  cites  the  followlnc:  "See  Cun- 
w<w»gTi«iH  T.  Darenport  [147  N.  T.  48,  41  N. 
E.  412],  82  U  B.  A.  873  [49  Am.  St  Sep.  641], 
and  Bath  Savings  Inst.  v.  Hathom  [88  Me 
122,  88  Atl.  886],  82  L.  B.  A.  877  [51  Am.  St 
8821.'' 

[B]  There  is  another  ground  wbicb  in  our 
jad^nent  is  snfilcient  BnA  conclusive  as  to 
whether  this  case  should  be  reversed.  The 
trial  lodge  saw  the  witnesses  who  testified 
In  this  caa^  and  had  a  full  opportunity  to  de- 
termine the  credibility  of  the  witnesses,  and 
he  made  Us  findings  and  altered  his  judg- 
ment upon  what  he  deemed  to  be  the  pr^n- 
deranoe  of  the  evidence  received  in  the  case. 
In  my  Jndgmoit  there  is  conflict  upon  several 
matters  which  are  Involved,  and  upon  which 
evidence  was  given  upon  both  sides.  The 
evidence  of  Leonard  Is  contradicted  by  state- 
ments made  by  plaintiff  and  Hockersmith  as 
to  conversations  which  took  place  atttiebank 
abont  what  was  to  be  done  with  the  money, 
but  Leonard's  evldraice  Is  ondse  and  ded- 
sdv^  and  tlwre  is  noUiiiy;  oontadlctory  in 
any  statement  of  Leonard's,  either  in  his  evi- 
dence given  or  his  refusal  or  &ilure  to  an- 
swer particular  Questions  which  were  pro- 
pounded to  him  upon  cross-examination.  He 
had  previously  answered  at  different  times 
the  same  qnesttons,  and  the  cross-examina- 
tion threw  no  light  upon  his  statements ;  the 
evidence  of  plaintiff  Is  contradicted  in  many 
focts  by  Hockersmith,  and  Hodcersmlth's  tes- 
timony is  contradicted  by  the  plalntlfl  in  cer- 
tain matters  and  statements  made  by  others ; 
bat,  notmthstandlng  this  omfllct,  we  think 
the  evidence  diows  clearly  that  the  prepond- 
erance of  evidence  is  with  the  defendants, 
and  under  the  rule  of  this  court,  where  the 
evidence  is  only  Indeflnltelj  oon^cting  as  to 
some  facts,  and  there  la  substantial  evidence 
suKtortlng  findings  of  fact  by  the  trial 
court,  the  findings  and  decree  entered  In  ac- 
cordance therewith  will  not  be  disturbed. 
Brlnton  v.  Steele,  23  Idaho,  619,  131  Pac. 
662 ;  Stuart  v.  Hauser,  9  Idaho,  63,  72  Pa& 
710;  Rapple  v.  Hughes,  10  Idaho,  338,  77 
Pac  722.  In  Hayne,  New  Trial  and  Appeal, 
vol.  2,  i  288.  the  author  in  speaking  of  the 
rale  above  stated,  says:  "This  rnle  has  been 


announced  more  frequently  than  any  other 
rule  of  lOActlce." 

The  Jndgmoit  appealed  from  in  tids  case 
Is  affirmed.  Costs  awarded  to  reasKmdrats. 

BULUVAN,  J.,  concurs.  AHiSHIi;  C.  J., 
sat  at  the  hearing,  bat  took  no  part  In  the 
dedalon  of  ttds  case. 


BBOWN'S  SSTATB  v.  STAIR. 
(Coort  et  Appeals  of  Ccdorado.   Dec.  8.  1918.) 

1.  EXBODTOBS  ANn  AoiOIflBTUTOBS  (S  227*)— 

Claim  Aoaikst  Estatt— Fobh  and  Suffi- 

A  Btateni«tt  of  a  claim  aninst  an  estate 
which  recited  that  decedent  "hdd  in  tmst  and 
converted  the  ram  of  f2,000  belonging  t<^* 
daimant,  which  amount  was  Mt  out  at  the 
right  of  the  claim,  and  further  recited :  "Ored- 
it—Pofd  on  above  aeconnt  $000 ;  balance,  $1,- 
600"— was  auflicient  under  Mills*  Ann.  St  191% 
I  8002  (Bev.  St.  1908,  |  7212),  making  fonDsf 
pleadings  annecenBary  In  probate  matters. 

[Ed.  Note.— For  otber  cases,  see  Executors 
and  AdmiDistrators,  Cent  Dig.  fS  811-818, 
842 :  Dec  Dig.  1  227.*] 

2.  EZKOTTTOBS  AND  AMamsmATOBS  (|  2C6*) 
— Habmless  Ebbob  —  SmnciBNOT  of 
Pleadinqs. 

Where  the  executrix  had  known  long  be- 
fore the  filing  of  a  claim  against  the  eatate  the 
facts  upon  which  it  was  baaed,  she  could  not 
have  been  prejudiced  by  any  formal  insufficien- 
cy in  the  claim  filed,  which  merely  stated  the 
amount  with  credits,  and  recited  that  it  was 
for  the  conTerslon  of  trust  fnnds  behniging  to 
the  claimant. 

[Ed.  Note.— For  other  cafes,  see  Executors 
and  Administrators,  Cent  Dig.  SS  860-856, 
860-863,  910-919;  Dec.  Dig.  |^56.*] 

5.  BXBCUTOES  AHP  ADiaNXSTBATOBS  (S  226*)— 

Exhibition  of  Claim— Nones  of  Inten- 
tion—NsossaiTr. 

Under  Laws  1003.  p.  S18,  {  121.  subd.  4. 
repealing  Mills'  Ann.  St  1891.  }  4780,  subd.  4, 
and  substituting  therefor  a  provision  that  all 
other  demands  against  an  estate  which  shall  be 
filed  in  the  county  court  within  one  year  from 
the  granting  of  letters,  and  allowed,  shall  com- 
pose the  fourth  class  of  claims,  notice  of  inten- 
tion to  exhibit  claims  Is  not  necessary  to  ar- 
rest the  running  of  limitations;  a  filmg  only 
being  necessary. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ||  789-800,  802, 
803,  805;  Dec  Dig.  |  2:i5.*l 
4.  ExECiTTOBs  Airn  Adhinistbatobs  (I  266*)— 
Oujua  Aoainst  Estate— Waiveb  of  Ob- 

JBCTIONS— PBBJUDICIAI.  OBJEOTIONS. 

Where  defendant,  in  an  action  to  estab- 
lish a  claim  against  an  estate,  entered  upon 
trial  In  the  .  district  court  on  appeal  without 
objecting  to  that  court's  Jurisdiction  on  the 
ground  that  the  probate  court  did  not  have  Ju- 
risdiction to  try  the  issue  luTolved,  which  was 
the  existence  of  a  constructive  trust,  the  ob- 
jection to  the  district  court's  Jurisdiction  was 
waived. 

[Ed.  Note.— For  otber  cases,  see  Executors 
and  Administrators,  Cent  Dig.  J!  890-866, 
860-863,  910-919;  Dec.  Dig.  f  256.*] 

6.  Abateuxrt  Ann  Revival  (|  17*)— Evad- 
ing  Mattes  in   Abateuent— Pendino 

Suit. 

The  fact  that  a  former  suit  is  pending  is  a 
matter  of  defense,  which  must  be  pleaded  to  be 
available,  or.  if  there  arc  no  formal  pleadings, 
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ai  in  probftte  proceeding!,  muit  be  raised  by 
proper  oUectlon  at  the  trial  In  the  probate 
court,  and  cannot  be  firat  raited  on  appeal  to 

the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  SI  123-136 ;  Dec.  Dig. 
g  IT.*] 

6.  MORBT  RXOBITBD  {{  9*)— RlO-HT  Or  AC- 
TION. 

Claimant  coald  maintain  an  action  against 
no  estate  as  for  money  had  and  received  to  re- 
cover  the  value  of  ODe-half  of  the  real  estate 
received  by  decedent  from  a  client  of  claimant 
and  decedent  where  the  parties  had  agreed  to 
eoually  divide  the  fee;  bat  decedent;  without 
claimant's  knowledge  accepted  land  for  himself 
and  claimant  in  payment  of  the  fee,  and  gave  a 
receipt  to  the  client  in  claimant's  name  for  an 
arbitrary  amount  fixed  aa  claimant's  part  of 
the  fee. 

[Ed.  Note.— For  other  cases,  see  Money  Be- 
c<uTed,  Cent  Dig.  {  81;  Dec.  Dig.  |  9.*] 

7.  Monet  Received  (8  !•)— Right  of  Actiok 
— ComioH  Law. 

At  common  law,  an  action  could  be  main- 
tained in  assumpalt  or  debt  as  for  money  bad 
and  received,  upon  the  theory  of  a  quasi  or 
constructive  contract  to  recover  money  Iwlong- 
ing  to  plaintiff,  but  improperly  converted  by 
defendant  in  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
caved,  Cent  Dig.  |  1;  Dec.  Dig.  {  1.*] 

&  Monet  Bboeived  (|  9*)~Biobt  of  Ao- 

flOK. 

Where  a  liability  is  discharged  by  payment 
to  one  who  does  not  assert  a  hostile  claim  to 
the  funds,  another  claimant  who  is  entitled  to 
his  share  in  the  funds  m«r  maintain  an  action 
against  the  person  receiving  the  funds  aa  for 
money  bad  and  received. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  {  31;   Dec.  Dig.  i  ».*] 

9.  CoNTEAcra  (|  5*)— "Quasi  Contract." 

A  "quasi  ctmtracf  *  is  a  coastructive  con- 
tract whid)  is  raised  by  law  to  enforce  legal 
duties  by  contract  actions,  when  an  express  or 
implied  contract  does  not  actually  exist 

[Ed.  Note.— For  other  casea.  see  Contracts, 
Cent  Dig.  {  7 ;  Dec  Dig.  }  5.* 

For  other  definitions,  see  Words  and  Fhrai^ 
es.  vol.  7.  p.  6883.] 

10.  Tbcbts  (I  91*)— "Comnmoonvi  Tbdr'*— 
Natubi. 

A  "constructive  trust"  is  raised  in  equity, 
independent  of  any  intention  of  the  parties  to 
create  a  trust,  for  the  parpoae  of  preventing 
fraud  or  doing  justice,  and  u  treQuently  callea 
a  trust  ex  malefldo  or  ex  delicto. 

(Ed.  Note.— For  other  cases,  see  Tmsts,  Gent 
Dig.  1 1B9 ;  Dec.  Dig.  |  91.* 

For  otlier  definitions,  see  Words  and  Phrases, 
voL  2,  pp.  1476-1479;  vol.  8.  p.  7614.] 

11.  Action  (8  28*)— Constructive  Tbust  — 
Rbuedies  fob  Enforcement— Election. 

One  entitled  to  enforce  a  constructive  trust 
may  either  enforce  the  trust  or  waive  the  tort 
upon  which  it  is  founded,  and  sue  in  assump- 
sit for  the  value  of  the  property  wrongfully 
taken  or  withheld. 

[Ed.  Note.— For  other  casea,  see  Action,  Cent 
Dig.  iS  196-215;  Dec.  Dig.  8  2S.*] 

12.  Principal  and  Aoent  (B  76*)— Gbouhds 
— PsaFEBTT  Otheb  Than  Monet— Fobu  of 
Bbhedt— Estoffbl  to  Object. 

Where  an  agent  to  collect  a  money  demand, 
due  to  his  principal  and  himself  jointly,  accepts 
laud  in  satisfaction  thereof  without  authority, 
be  and  his  executrix  are  estopped  to  object 
when  sued  In  assumpsit  by  the  principal  for 
his  share,  that  assumpsit  for  money  had  and 


received  would  not  lie,  and  tliat  some  other 
remedy  should  have  been  adopted. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  H  IBS^l;  Dee.  Dig.  f 
76.*] 

13.  EXBOUTOBS  AND  ADIONISTRATOBS  (8  221*) 

—Claims  Aoainst  Estatb— Evidence. 
Ttie  value  at  which  real  estate,  accepted 
by  decedent  In  settlement  of  an  attorney's  fee 
due  to  him  and  claimant  Jointly,  was  taken,  u 
shown  by  decedent's  receipts,  would  be  at  least 
prima  facie  evidence  of  tne  amount  of  the  Jtunt 
fee  claimed. 

[Ed.  Note. — For  other  cases,  see  Execaton 
and  Administrators,  Cent  Die.  IS  d01-9(!&%, 
1868.  1861-1863,  1865,  1866,  1871-1874^  1870; 
Dec  Dig.  8  221.*] 

14.  Evidence  (81  282,  817*)— Heaesat. 

In  an  action  against  an  estate  to  recover 
claimant's  share  of  a  fee  collected  by  decedent, 
due  to  them  Jointly  fi>r  legal  aervicea,  evidence 
by  the  client  as  to  stateamts  made  by  decedent 
In  the  presence  of  claimant  and  herself  ai  to 
the  amount  of  the  fee,  and  that  it  was  to  be 
equally  divided  between  decedent  and  claimant, 
was  not  hearsay  or  declarations  of  a  party  Id 
a  mere  stranger  so  es  to  be  objectiouable  on 
that  ground ;  the  client  bting  a  party  to  the 
transaction  of  which  the  contract  fbr  paymat 
of  the  fee  was  a  part 

„  [Ed.  Note.— For  other  cases,  see  Evidence, 

Ajipaal  from  District  Court,  01(7  and  Coun- 
ty of  Denver;  Carlton  M.  Bliss,  Judge. 

Proceeding  by  Qctota  Stair  agidnst  the  Es- 
tate of  Charles  Courtland  Brown,  deceased. 
From  a  Judgment  for  claimant,  defendant  ap- 
peals. Affirmed. 

William  Young  and  John  F.  Toartellotte, 
both  of  Denver,  fbr  appellant  George  K. 
Audrus,  of  Denver,  for  appellee. 

KINO,  J.  Charles  Govrtlaitd  Brown,  an 
attorney  at  law,  died  in  the  dty  and  county 
of  Denver,  October  26.  1908.  Letters  t^- 
mentary  issued  November  4, 1908 ;  December 
7th  was  fixed  as  claim  adjustment  day,  and 
notice  duly  published.  October  29,  1908, 
Oobin  Stair  filed  In  the  oonnty  court  the  fol- 
lowing claim: 

Mate  of  O.  a  Brown,  XtaessaWl,  to  Ooblii  Stair.  Dr. 
April,  m  nat  a  a  Brown  boU  In  tmst 
and  ooovertsd  the  sum  ol  two 

tltauMnd    dollars    belonstng  to 

OobIn  SUIT   P,V» 

Credit— Paid  on  above  aecooat.....  HS 


Baiaaee 


 W» 

December  3d  notice  of  the  filing  of  sUd 
claim  was  served  on  the  executrix.  Trial 
was  had  December  17,  1909,  and  Judgment 
rendered  disallowing  the  claim  for  reasons 
which  do  not  appear  of  record.  An  a.we»X  to 
the  district  court  vras  taken,  and  npoQ  trial 
de  novo  In  that  court  a  Judgment  in  the  mm 
of  $1,411,86  in  favor  of  the  plaintiff  was 
rendered  upon  verdict  of  a  Jury,  from  wMeb 
Judgment  an  appeal  was  taken  to  the  Su- 
preme Court 

In  the  district  court,  immediately  afto' 
the  opening  statement  made  to  the  jury  by 
claimant's  coimsel.  which  statement,  by  re- 


•For  ether  casM  see  same  topic  sad  seetlon  NUHBBR  ta  Dee.  ZHg.  *  Am.  Dig.  Bv-No.  Ssrlss  *  Bap'r  Indeisi 
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quest  of  opposing  counsel,  was  taken  down 
by  tbe  reporter,  motion  was  made  to  dismiss 
tiie  proceeding  for  the  reasons:  (1)  No  such 
account  has  heen  filed  as  required  by  law. 
<2)  No  notice  of  the  filing  of  snch  claim  was 
served  on  the  executrix  within  one  year 
after  the  issuance  of  letters  testamentary. 
(3)  There  is  a  fatal  variance  between  the 
claim  as  filed  and  the  opening  statement  of 
counsel  for  claimant  This  motion  was  over- 
ruled. The  same  objections  were  Interposed 
to  the  introduction  of ,  evidence,  and  over- 
ruled. 

Such  further  statements  of  the  proceedings 
as  are  deemed  necessary  will  be  made  in  con- 
nection with  the  opinion  on  the  errors  as- 
signed. 

[1,1]  1.  Appellant  contends  that  the  claim 
as  filed  does  not  comply  with  the  provisions 
of  law  relative  to  the  manner  of  exhibiting 
claims  against  estates.  Upon  Its  face,  the 
claim  as  filed  appears  to  be  upon  an  account 
of  one  transaction  only,  consisting  of  a  single 
debit  of  $2,000  for  money  received  by  Brown 
for  the  use  of  the  claimant,  and  converted 
to  Brown's  own  use,  and  a  single  credit  of 
$500  paid  thereon.  Althoagh  inartlstically 
drawn,  it  BuflSciently  states  the  demand 
under  the  statute  making  formal  pleadiugs 
unnecessary  in  such  probate  matters.  Sec- 
tion S002,  Mills'  1912;  R.  S.  1908,  I  7212. 
It  appears  beyond  controversy  that  the  ex- 
ecutrix knew  of  the  claim.  As  the  facts 
generally  upon  which  it  was  based  were,  and 
for  a  long  time  prior  to  its  filing  had  been, 
known  to  her,  she  could  In  no  manner  have 
been  prejudiced  by  tbe  form  in  which  it  was 
presrated. 

[3]  2.  Appellant  also  contends  that,  be- 
cause no  notice  of  intention  to  exhibit  said 
claim  was  served  by  the  daimant  on  the 
executrix  until  after  tbe  expiration  of  one 
year  from  the  granting  of  letters  testamen- 
tary, the  claim  was  barred  by  the  statute  of 
limitations,  In  support  of  which  counsel  cited 
Alvater  v.  First  National  Bank,  45  Colo.  528, 
103  Pac.  878.  That  case  is  not  controlling, 
inasmuch  as  It  was  based  upon  statutoiy  pro- 
visions different  from  those  which  obtain  and 
govern  the  proceedings  In  the  present  case. 
That  opinion  expressly  states  that  the  claim 
was  barred  by  reason  of  the  provisions  of 
the  fourth  subdivision  of  section  4780,  Mills' 
Ann.  Stats.  1891,  which  Is  as  follows : 

"(4)  All  other  debts  and  demands  of  what- 
soever kind,  without  r^ard  to  quality  or  dig- 
nity, which  shall  be  exhibited  within  one 
year  from  the  granting  of  letters,  as  afore- 
said, EdiaU  compose  the  fourth  class;  provld- 
ed*  *  *  *  all  demands  not  exhibited 
within  one  year  as  afore>?aId,  shall  be  forever 
barred  unless  such  creditor  shall  find  other 
estate  of  the  deceased  not  Inventoried  or  ac- 
counted for  by  the  executor  or  administra- 
tor," etc. 

While  it  is  not  clear  why  that  statute 
was  held  to  be  applicable  In  that  case,  it 
was  pnAably  so  held  because  the  adminis- 


tration of  the  estate  was  in  process  of  settle- 
ment prior  to  the  taking  effect  of  the  act  of 
1903,  while  the  latter  act  was  in  full  force 
and  effect  at  the  time  of  the  Issuance  of 
letters  testamentary  in  the  instant  case.  By 
that  act  (Acts  1903,  p.  516,  S  121,  subd.  4) 
section  4780  of  Mills'  Annotated  Statutes  was 
repealed,  and  the  following  substituted  for 
subdivision  4  quoted  in  the  opinion,  to  wit: 

"(4)  All  other  debts  and  demands  of  what- 
soever kind,  without  regard  to  quality  or  dig- 
nity, which  shall  be  /lied  in  the  county  court 
within  one  year  from  the  granting  of  letters 
as  aforesaid,  and  thereafter  allowed  by  the 
court,  shall  compose  the  fourth  class;  pro- 
vided, •  •  •  all  demands  not  filed  within 
one  year  as  aforesaid,  and  afterwards  al- 
lowed, shall  be  forever  barred,"  etc. 

Under  the  former  act  it  was  held  that  a 
claim  was  not  exhibited  until  notice  given  as 
provided  in  section  4784.  That  rule  does  not 
apply  to  the  new  section.  In  which  filing  only 
is  necessary  within  the  year  to  arrest  the 
running  of  the  statute. 

3.  Appellant's  counsel  nrge  that  the  court 
erred  both  In  denying  appellant's  motion  to 
dismiss  the  action  upon  the  opening  state- 
ment of  plaintiff's  counsel  and  the  motion  to 
grant  a  nonsuit  at  the  close  of  his  testimony, 
because,  it  is  said,  the  opening  statement, 
which,  together  with  the  claim  filed,  con- 
stitute the  pleadings  in  the  case  In  the  dis- 
trict court,  as  well  as  the  evidence  Intro- 
duced In  snpport  of  the  claim,  constituted  a 
departure  and  variance  from  the  cause  of  ac- 
tion stated  in  the  claim  itself,  and  for  the 
further  reason  that  the  cause  of  action  stat- 
ed by  counsel  and  established  by  his  evi- 
dence, if  any  cause  of  action  was  proven, 
was  to  de(dare  and  enforce  a  resulting  trust 
which  the  probate  court  bad  not  Jurisdiction 
to  try  or  determine,  and  for  thSt  reason  ju- 
risdiction to  try  the  Issues  was  not  vested  In 
the  district  court  by  the  appeaL  This  con- 
tention was  earnestly  urged  upon  the  oral  ar- 
gument, and  Gree  v.  Lewis,  49  Colo.  186,  112 
Pac.  326,  and  Marshall,  Adm'x,  v.  Marshall, 
11  Colo.  App.  605.  53  Pac.  617,  relied  on,  In 
addition  to  many  other  autliorities  cited  In 
the  printed  brief. 

[4]  There  wab  notliing  in  the  opening 
statement  made  by  counsel  which  necessarily 
constituted  a  departure  or  variance  from  the 
cause  of  action  exhibited  by  the  claim  on  file, 
and  notliing  whatever  In  said  statement,  nor 
in  the  evidence  offered  in  support  of  the 
claim,  showing  a  cause  of  action  of  which 
the  county  court  could  not  take  cognizance, 
nor  Issues  whteh  It  might  not  try  and  decide. 
If  such  cause  of  action  upon  a  resulting 
trust  bad  been  disclosed  by  the  evidence,  we 
think  appellant  waived  the  question  of  juris- 
diction of  the  district  court  to  try  it  by  fail- 
ing to  make  the  proper  objections  until  after 
the  cause  had  been  tried  upon  Its  -  merits. 
Tbe  district  court  has  original  jurisdiction 
of  the  subject-matter  of  trusts  and  partner- 
sbip8>  and  to  try  all  the  issues  that  are  al- 
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leged  bj  counsel  for  appellant  to  be  inTolved. 
By  tbe  appeal  It  acquired  Jurladlctlon  of  the 
persons,  and  by  eatering  npon  tiie  trial  wltb- 
oat  objection  predicated  npon  ttw  jurisdic- 
tion of  the  probate  coort  to  try  tbe  Issues 
that  objection  diould  be  regarded  as  waived. 
Tn<^r  T.  Tndcer,  21  Colo.  App.  94, 121,  Pac. 
126;  Fairbanks,  Morse  ft  Co.  t.  Hacleod,  8 
Colo.  App.  190,  194,  4S  Foe.  282;  Marshall, 
Adm*x,  r.  ManOutll.  U  Cola  App.  505,  509, 
63  Pac.  617.  But,  without  r^ard  to  waiver, 
appellants  contention  is  untenable,  unless 
the  court  first  adopts  her  theory  that  the 
cause  of  action  was  upon  and  for  the  en- 
forcement of  a  trust  resulting  from  the  Act 
that  Brown  took  In  his  own  name  the  title 
to  real  estate  which  was  paid  for  in  part  by 
tbe  funds  of  the  <dalmant;  that  be  elected 
to  proceed  upon  that  cause  of  actlim;  that 
the  county  court  bad  not  Jurisdiction  to  try 
that  Issne;  therefore  the  district  court  ac- 
<iulred  none;  and  tbat,  as  an  action  for  mon- 
ey had  and  received,  or  as  for  money  re- 
ceived in  trust  and  unlawfully  converted,  it 
cannot  be  sustained.  The  claimant  did  not 
accept  that  theory,  and  tbe  court  rejects  It 
Plaintiff  claimed,  and  bis  evidence  tend- 
ed to  show,  that  bis  father  and  be  were  at- 
torneys for  Mrs.  Julia  Smart  in  a  suit  pend- 
ing agaiiut  ber  in  the  district  court  of  the 
dty  and  county  of  Denver ;  that  claimant's 
father,  beins  about  to  die,  advised  his  son 
to  secure  the  services  of  said  Oourtland  O. 
Brown,  an  experienced  attorney,  to  asalst  in 
the  case;  that  after  bis  father's  death  the 
claimant  advised  his  client  to  secure  the 
services  of  said  Brown  as  associate  counsel, 
which  she  did;  that  an  express  agreement 
was  then  made  or  definite  understanding 
had  between  Stair  and  Brown,  of  which  Mrs. 
Smart  had  personal  knowledge,  that  sudt 
fees  as  the  attorneys  might  collect  would  be 
equally  divided  between  Stair  and  Brown, 
and  as  to  the  amount  the  said  Brown  au- 
thorized the  fixing  thereof  by  Stair,  and  so 
stated  to  Mrs.  Smart ;  that  Stair  and  Brown 
were  associated  as  counsel  during  the  pend- 
ency of  tbe  proceedings  and  until  the  con- 
clusion thereof  In  favor  of  their  client;  that 
immediately  upon  the  conclusion  of  the  suit 
Brown  advised  the  client  and  her  husband 
to  depart  from  the  state  and  remain  away ; 
that  before  departing,  and  at  divers  times 
thereafter,  she  asked  Brown  for  settlement, 
but  was  put  off  on  various  pretexts,  and 
after  she  had  gone  to  California,  some  time 
during  tbe  year  1907,  was  told  that  Brown 
would  go  to  California  in  February,  1908, 
and  then  make  the  settlement  In  tbe  spring 
of  1908  Brown  went  to  California,  and  there 
met  the  client,  and  demanded  of  her  a  fee 
of  f3,000  in  cash,  or,  in  lieu  of  cash,  a  deed 
for  certain  real  estate  in  the  dty  of  Denver, 
which  tbe  client  valued  at  94,000  or  mor& 
Mrs.  Smart  protested  against  tbe  charge  as 
exorbitant,  and  unconscionable,  and  contrary 
to  ber  agreement  wltb  tbe  Stairs,  and  as- 
serttd  her  right  to  setUe  the  same  with  Stair  I 


accoMliv  to  the  ottginal  agreement  Nego- 
tlatious  fbr  settlement  continued,  dniius 
wlil^  Brown,  insisting  npon  payment  or  a 
deed  In  accordance  with  his  terms,  threaten- 
ed to  return  to  Colorado  and  **tte  np"  all  the 
plalnttfTs  proper^  and  Income  to  secnre  the 
payment  of  his  fee^  and  produced  a  power  of 
attorney  from  Stair,  anthoiidng  him  to  set- 
tle with  the  dient  for  all  serrioos  Jidntly  per- 
formed by  Stair  and  Brown.  Armed  wltb 
this  power  of  attorns^,  and  under  threats  of 
1^1  proceedings,  Brown  Induced  Misl  Smart 
to  execute  a  deed  ctrnv^inff  to  him  the  real 
estate,  under  an  agreement  ttut  the  cwvey- 
ance  should  satisfy  the  fees  of  both  Brown 
and  Stair,  and  tbat  Brown  would  settle  with 
Stair.  After  receiving  tbe  deed,  he  tendered 
to  Mrs.  Smart  a  receipt  of  $3,600,  signed  by 
him  Individually,  in  satisfactton  of  his  tees, 
and  one  of  $500,  signed  by  him  as  attorney 
in  fftct  for  St^,  in  satisfaction  of  SUir'a 
fees.  Mrs.  Smart  protested  against  socb 
division  of  the  fees,  declaring  that  the  agree- 
ment had  been  for  an  equal  division  between 
the  attorneys,  that  she  had  delivered  the 
deed  vlth  the  understanding  that  the  fees 
were  to  be  so  divided,  and  donanded  a  re- 
turn of  the  deed,  which  was  refused,  wltb 
the  statement  that  $500  was  all  that  Stair 
bad  earned.  Pending  the  negotiations  In 
California,  Brown  wrote  to  Stair,  without 
advising  him  of  the  amount  of  fees  be  was 
undertaking  to  collect,  stating  that  be  bad 
Insisted  upon  $600  to  be  paid  to  Stair,  and 
secured  his  permission  to  settle  for  Out 
amount,  either  for  Stair  alone  or  to  be  di- 
vided between  the  two.  Upon  receiving  tbe 
receipts  given  by  Brown  as  aforesaid,  and  bis 
refusal  to  return  tbe  deed,  Mrs.  Smart  noti- 
fied Stair  of  the  amount  of  fees  demanded 
and  the  deed  given,  whereupon  Stair  ten- 
dered a  return  of  Brown's  check  for  (600; 
and  demanded  a  conveyance  to  him  of  one- 
half  the  real  estate,  or  payment  of  one-half 
its  value,  as  his  share  of  tbe  fees  as  agreed 
upon.  Brown  refused,  and  Stair  commenced 
suit  against  Brown  in  the  district  court,  the 
nature  of  which  is  not  disclosed  by  the  record, 
except  by  the  indefinite  statements  by  coon- 
sel  for  either  side.  While  that  suit  was 
pending,  Brown  died,  the  suit  was  aban- 
doned, and  claimant  elected  to  file  bis  claim 
as  a  general  creditor  against  tbe  estate  as 
for  money  bad  and  received  Brown  and 
wrongfully  withheld  or  converted. 

[S]  Appellant  in  this  oonrt  tbat  the 

former  suit  Is  stUl  pending,  and  therefore  Is 
a  bar  against  this  proceeding.  Tbat  ques- 
tion was  not  raised  in  tbe  trial  court  For- 
mer suit  pending  Is  a  matter  of  defense, 
which  must  be  pleaded,  or,  where  there  are 
no  formal  pleadings,  must  be  raised  by  prop- 
er objections  at  the  trial,  or  will  be  con- 
sidered as  waived. 

[B-l]  Under  the  facts  which  daimant'a 
evidence  tended  to  prove,  he  bad  a  right  to 
sue  in  equity  for  an  undivided  one-half  In- 
terest la  the  real  estate,  title  to  whidi  Brown 
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liad  wnmgfully  taken  in  bis  own  name,  or 
wrongfolly  xetalned  after  demand  for  coa- 
Teyance^  or,  waiving  the  tortious  act  of 
Brown,  sue  fbr  tlie  value  of  one-balf  of  said 
real  estate,  or  the  amount  of  claimant's  fees 
wMcb  Brown  bad  received  and  withheld.  At 
common  law,  the  action  might  have  been  In 
assnmpGit  or  In  debt  as  fbr  money  had  and 
received,  upon  the  theory  of  a  quasi  or  oon- 
Btructlve  contract  It  was  proven  b^nd 
any  question,  and  we  think  Is  not  dlcvuted, 
that  Brown  was  authorized  to  collect  from 
Mrs.  Smart  the  attorney's  fees  wbldi  were 
due  to  Mr.  Stair,  .  whatevor  that  amount 
might  be,  and  which  were  payable  In  cash ; 
that;  without  Stair's  knowledge  or  consent, 
he  acc^ted  in  payment  of  said  fees  a  pared 
of  real  estate,  giving  a  recdpt  In  Stair's 
name  as  for  a  fixed  amount  In  cash,  which 
he  assumed  to  be  the  share  to  whldi  Stair 
was  entitled,  thereby  discharging  the  client 
from  any  liability  for  serrlcee  performed  by 
Stair.  It  is  weU  settled  that,  where  the  lia- 
bility of  the  person  from  whom  money  was 
due  has  been  discharged  by  payment  to  one 
claimant  who  does  not  assert  any  hostile 
claim  to  the  whole  amount,  another  claimant 
who  Is  entitled  to  a  share  in  the  money  may 
maintain  an  action  for  money  had  and  re- 
ceived against  the  claimant  so  paid.  27  Cyc 
859;  Webb  v.  Morris,  64  Hun,  11,  18  N.  Y. 
Supp.  711.  Upon  these  authorities,  and  for 
the  reasons  given,  the  claimant  herein  had 
the  right  to  proceed  against  the  estate  as  for 
money  had  and  rec^ved,  and  the  privity  be- 
tween the  claimant  herein  and  Brown  suffi- 
cient to  support  an  action  for  money  had 
and  received  results  from  the  fact  that 
Brown  had  retained  property  of  the  claim- 
ant which  he  liad  in  conscience  no  right  to 
keep.  In  such  cases,  the  law  Implies  a  prom- 
ise that  he  will  pay  it  over.  27  Cyc.  857,  and 
cases  dted  under  notes  41,  42,  and  44;  Mum- 
ford  V.  Wright,  12  Colo.  App.  214,  66  Pac. 
744 ;  Zang  v.  Bembelm,  7  Col&  AjV.  628,  44 
Pac.  380. 

[9.181  An  action  for  money  had  and  re- 
c^ved  has  often  been  sustained  upon  the 
principle  of  qva^  contract,  wUch  bears  the 
same  ration  or  analogy  to  a  contract  prop* 
er  that  a  constructive  trust  bears  to  an  ex- 
press trust  The  quasi  contract  Is  a  con- 
structive contract  as  distinguished  from  ei- 
ther implied  or  express  contracts,  and  is  de- 
fined rather  as  a  relation  than  as  a  contract 
—a  fiction  of  law  adapted  to  enforce  legal 
duties  tqr  actions  of  contract  where  no  proper 
omtract  exists,  eijvesB  or  Implied.  1  Kee- 
ner, Gases  on  Gontmcts,  pu  92 ;  McCarthy  v. 
BoBton  &  I..  R.  R.,  148  Mass.  660.  662.  20  N. 
El.  182,  2  Ifc  R,  A.  606;  S  Blackstone,  Comm. 
ISO.  166.  In  this  dass  of  rdatlons,  common- 
ly designated  as  contracts  In  order  to  adapt 
the  case  to  a  ronedy,  Intention  Is  disregard- 
ed; the  duty  d^es  the  contract  Maine, 
Andent  Law,  1;  Keener,  Quasi  Contracts,  6. 
A  constmetlve  trust  arlaea  purely  by  oon- 


stntcUon  of  equity,  and  is  entlrdy  Independ- 
ent of  any  Intention  of  the  parties  to  create 
a  trust  ftnd  often  directly  contrary  to  such 
Intention.  It  Is  frequently  called  a  trust  ex 
malefido  or  oc  delicto.  It  Is  entirely  in  In- 
vltum,  forced  <m  the  consdoioe  of  the  trus- 
tee to  prevent  frau^  or  to  work  justice.  30 
Gya  iKi.  26,  27;  Wasfahum,  Real  Property,  I 
14S0;  Walker  v.  Bruce,  44  Colo.  100,  117,  97 
Pac.  2Sa 

[11]  From  the  xHoob  analogy  betwem  con- 
structive contracts  and  constructive  trusts 
may  be  drawn  the  reason  for  the  well-settled 
rule  that  a  person  entltied  to  recover  may 
elect  to  proceed  in  equity  to  declare  and  en- 
force the  trust  or  may  waive  the  tort  from 
which  the  trust  ex  delicto  la  raised,  and  sue 
in  assumpsit  tor  the  value  of  Uiat  which  has 
been  torUously  taken,  or.  If  not  wrongfully 
taken,  wrongfully  and  tortlously  withheld. 
Keener,  Quasi  Contracts,  159;  Miller  et  al., 
Ex'rs,  V.  MUler,  7  Pick.  (Masa)  183,  10  Am. 
Dec.  264;  AlnsUe  v.  Wilson,  7  Cow.  (N.  Y.) 
662,  668,  669,  17  Am.  Dea  532;  Connecticut 
&  Pass.  Klv.  B.  R.  V.  NeweU.  31  Vt  364; 
Standish  v.  Ross,  3  Ex.  Rep.  527;  Doon  v. 
Ravey,  40  Vt  293,  296 ;  Martin  v.  McCarthy, 
8  Colo.  App.  37.  41.  32  Pac.  651,  and  cases 
dted. 

In  Ainslle  v.  Wilson,  supra,  it  is  said :  "If 
an  agent  recdves  proper^  for  his  principal, 
and  there  is  no  presumption  that  it  has  been 
converted  Into  money,  the  action  for  money 
had  and  recdved  will  not  lie;  but  If  the 
agent  appointed  to  collect  a  money  debt 
should  accept  from  the  debtor  in  extinguish- 
ment property  as  money,  he  would  not  be 
permitted  to  question  this  form  of  action." 
(Assumpsit) 

[1 2, 1 3]  In  the  instant  case  it  has  been 
shown  that  Brown  received  a  conveyance  of 
real  estate  in  satisfaction  of  a  money  debt 
owing  from  their  client  to  him  and  the  claim- 
ant Jolntiy,  and  which  was  payable  in  cash, 
and  that  he  gave  bis  recdpt  for  the  same  in 
the  sum  of  $4,000  as  for  money  paid  and  re- 
ceived ;  that,  so  far  as  Stair  was  concerned, 
the  said  Brown  was  acting  as  his  agent 
whether  considered  as  a  partner  in  this 
single  transaction,  or  under  the  power  of 
attorney  by  virtue  of  which  he  professed  to 
act  and  thereafter  he  ought  to  have  been 
estopped  from  questioning,  as  to  form,  an 
action  brought  by  Stair  to  recover  his  share 
of  the  fee  collected,  and  his  executrix  should 
now  be  so  estopped;  and,  further,  the  amount 
or  value  for  which  the  real  estate  was  taken, 
as  shown  by  Brown's  recdpts,  would  be  at 
least  prima  fade  evidence  of  the  amount  of 
the  Joint  fee  so  collected.  By  his  settlement 
with  Mrs.  Smart  In  fall  for  hlmsdf  and  his 
associate,  and  by  tendering  or  paying  to 
Stair  the  sum  of  $600,  Brown  admitted  the 
right  of  Stair  to  diare  In  the  fees  ocdlected 
to  that  extent  but  denied  his  right  to  recover 
any  greater  amount  or  to  have  any  portion 
of  the  real  estate  conveyed  to  him,  so  that 
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the  main  Question  In  Israe  upon  the  trial,  and 
necessary  to  be  determined  tqr  the  conrt,  was 
the  amount  of  said  tee  belonging  to  the 
claimant  herein.  The  evidence  tended  to 
show  that  the  real  estate  was  actoal^  worth 
the  sam  of  $4,000,  and,  dne  allowance  having 
been  made  by  the  jury  and  court  for  taxes 
paid  by  Brown,  the  verdict  cannot  be  said  to 
be  excessive. 

[14]  Appellant  Insists  that  the  evidence 
was  not  sufficient  to  sustain  the  finding  of  the 
jury;  that.  Inasmuch  as  a  resulting  trnst  in 
realty  was  Involved  in  one  phase  of  the  case 
at  least,  the  character  of  the  testimony  nec- 
essary to  sustain  plaintUTs  claim  for  money 
value  is  the  same,  and  governed  by  the  same 
rigorous  rule  that  is  applied  in  establishing 
resulting  trusts  in  real  estate,  namely,  that 
tt  must  be  clear,  certain,  satisfactory,  and, 
according  to  some  authorities,  conclusive; 
that  It  cannot  be  established  by  mere  hear- 
say or  circumstantial  evidence,  or  evidence 
of  the  declarations  of  a  party  to  a  mere 
stranger  to  the  transaction.  Assuming,  but 
not  deciding,  that  to  establish  plaintiff's  claim 
for  money  had.  and  received  the  same  char- 
acter and  amount  of  evidence  Is  required  as 
apply  to  a  resulting  trust,  we  think  the  evi- 
dence received  Is  sufficient,  and  satisfl«i  the 
rule,  granting,  of  course,  that  the  testimony 
of  Mrs.  Smart  was  given  full  credit  by  the 
Jury,  as  It  must  have  been.  There  Is  no  rea- 
son apparent  from  the  record  why  It  should 
be  discredited.  The  testimony  of  Bfrs.  Smart 
to  statements  made  by  Brown  In  her  pres- 
ence relative  to  the  amount  of  the  fee,  and 
that  it  was  to  be  equally  divided  between 
Brown  and  Stair,  was  not  mere  hearsay,  or 
declarations  of  a  party  to  a  mere  stranger  to 
the  transaction,  or  in  chance  conversation 
such  as  Is  condenmed  by  the  Sui»reme  Court 
of  tbe  United  States  In  Purcell  v.  Coleman, 
4  Wall.  519,  IS  L.  Kd.  459,  and  Leroy  et  al. 
v.  Norton,  49  Colo.  490,  113  Fac.  628,  and 
by  numerous  decisions  of  the  Supreme  Conrt 
and  Conrt  of  Appeals  of  this  state.  The  con- 
versation at  the  time  the  contract  of  employ- 
ment of  Brown  was  entered  Into  was  triangu- 
lar, between  Stair,  Brown,  and  Mrs.  Smart; 
she  was  not  a  stranger  to  the  transaction, 
but  a  party  to  It,  materially  Interested  in  it, 
and  her  questions  to  Brown  and  the  answers 
given  by  him  in  the  presence  of  Stair  were 
such  as,  if  believed,  would  convlndngly  es- 
tablish a  d^ite  agreement  and  understand- 
ing as  to  the  division  of  the  fees.  This  ap«e- 
ment  and  understanding  Brown  violated,  re- 
taining Blx-sevoittiB  of  the  fee  actually  col- 
lected, paying  to  Stair  only  the  remaining 
one-seventh,  and  It  seems  Impossible  that  the 
Jury  could  have  arrived  at  any  other  verdict 
on  the  evidence,  if  credited. 

The  Instructlcma  given  folly  and  &lrly 
state  the  law  of  the  case.  No  objection  or 
assignment  of  error  has  been  overlooked  or 
regarded  as  abandoned.    Finding  no  preju- 


dicial wror,  and  being  satiafled  that  substan- 
tial Justice  wu  done,  tbe  Judgment  will  bi 
affirmed. 
Affirmed* 


SMITH  et  aL  V.  SOHLINK. 
(Supreme  Court  tii  Oalando.    Nov.  8,  1913. 

Bebearlng  Denied  £>e&  1, 191S.) 
L  JuDouENT   (J    747*)  —  CowcLTJSivrmss — 

MATntBS  COHOLUDBD. 

A  decree  in  a  suit  to  set  aside  an  ezecatioo 
sale  of  real  property  on  the  ground  tbat  it  con- 
stituted  the  judgment  debtor's  IxHneste^  in 
which  suit  the  court  had  Jarisdiction  of  tlie  pii- 
tiee  and  the  subject-matter  of  the  controTersr, 
adjudging  tbat  the  sale  was  valid  as  to  one  lut 
and  tbat  a  deed  should  be  deltveied  to  tiie  pur- 
chaser by  the  sheriff  miless  the  judgment  wbt- 
on  redeemed  before  a  certain  date,  which  th^ 
failed  to  do.  and  that  all  the  right,  title,  and  in- 
terest of  the  judgment  debtors  should  pass  bj 
such  deed,  which  was  not  appealed  from  nor 
modified  in  any  manner,  eondonvely  determined 
that  the  title  to  sudi  lot  was  In  the  putehtaer, 
and  the  judgment  debtors  conld  not  thereafter 
Question  such  title. 

[Ed.  Note.— For  other  cases,  see  JndgmoiL 
Cent  Dig.  H  1053.  1284-1296;  DeeTlHg.  | 
747.*] 

2.  Appkai.  ano  Ebbob  (I  1201*)— Powebs  or 

LOWEB  COTIBT  AfTEB  BeUAND. 

Where  a  decree  enjoining  trespasses  on  real 
property  was  reversed  on  the  ground  that  the 
complaint  did  not  state  facts  su£Bdent  to  afaow 
a  right  to  equitable  relief  and  remanded  for 
further  proceedings  according  to  law,  tba  trial 
court  could  allow  an  amendment  of  the  petitiOB 
BO  B8  to  show  a  right  to  an  Injonction. 

[Ed.  Note.— I\)r  other  eaae%  see  Appeal  and 
Error,  Cent  Dig.  ||  4678.  M77-468S;  iSee.  Dif. 
I  120l*] 

Error  to  District  Court,  City  and  Oountr 
of  Denver ;  Samuel  L.  Oarp«it»r,  Jndge. 

Action  by  Charles  Ij.  Sdilink,  administra- 
tor of  Joseph  P.  Schiink,  deceased,  against 
William  H.  Smith  and  oOiers.  Jadgmoit  for 
plaintiff,  and  d^endants  hrlng  error.  A^ 
firmed. 

See,  also,  44  Colo.  200.  09  Paa  666. 

H.  B.  O'RtiUly,  of  Denvw,  for  plahitilb 
In  error.  Stuart  ft  Murray,  ot  Denvn,  fiff 
defendant  In  error. 

OABBERT,  J.  [1,2]  The  BDbJect-mattff 
of  controversy  is  lot  No.  29.  Cue  and  Ebert^s 
addition  to  the  dty  of  Denvw.  Tb%  case  has 
an  extended  history,  as  will  be  learned  from 
the  opinion  In  Smith  t.  Schiink,  IS  Qdo. 
App.  825.  62  Pac.  1044,  where  la  given  Id 
detail  a  statement  relative  to  tbe  contatlon 
over  the  lot  Involved.  From  this  statemait 
It  appears  that  Schiink  recovered  a  judg- 
ment against  Sndth,  wUdk  was  afterwards 
affirmed  by  the  Court  ot  Appeals,  and  that 
on  this  Judgment  an  execution  was  sued  oat 
and  levied  on  property  whl<dt  inctnded  the 
lot  In  question.  In  due  course^  a  sherlfTs 
deed  Issued.  lAter  an  action  was  com- 
menced by  Smith,  the  purpose  of  whldi  wu 
to  set  aside  the  execution  sale.   This  a<^B 


*For  other  cases  sm  sam*  topic  and  section  NUUBEB  In  Dec.  Dig,  &  Am.  Dig.  K«j-No.  Barlaa  *  Bep'r  ladeiM 
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appears  to  have  been  based  npon  the  ground 
tbat  the  lots  sold  under  the  execution  were 
bomesteaded.  The  trial  of  this  case  result- 
ed In  a  Judgment  to  the  effect  that  the  sale 
was  Invalid  as  to  all  of  the  lots  except  No. 
29,  and  that  a  deed  to  this  lot  should  not 
be  delivered  hj  the  sheriff  until  a  date  speci- 
fied, and,  if  at  any  time  prior  to  this  date 
Smith  shonld  pay  a  sum  named,  it  should  op- 
erate as  a  redemption  from  the  sale  of  ttiat 
lot,  but,  in  the  event  such  payment  was  not 
made,  then  all  the  right,  title,  and  Interest 
of  the  Jadgment  debtors  should  pass  by  the 
sheriff's  deed,  which  he  was  then  authorized 
to  execute  and  deliver,  This  decree  stood, 
and  was  never  vacated,  modified,  or  altered 
in  any  respect  The  right  of  redemption  giv- 
en the  judgment  debtors  was  not  exercised 
and  the  sheiifTs  deed  issued.  From  this 
statement  it  is  apparent  that  whatever  right 
or  title  the  Judgment  debtors  may  have  had 
to  the  lot  tn  question  passed  by  the  sheriff's 
deed.  Whether  or  not  the  Judgment  and 
decree  under  and  by  virtue  of  which  this 
result  was  brought  about  waa  oroneoas  is 
not  a  matter  which  can  be  Inquired  into. 
Those  proceeding  are  no  longer  open  to  re- 
Tiew.  Notwithstanding  this  situation  re- 
garding the  title,  it  appears  that  the  Judg- 
ment debtors,  or  tbelr  representative,  Insist^ 
ed  in  asserting  title  to  this  lot ;  force  b^ng 
resorted  to  by  both  parties  to  maintain  Oielr 
alleged  rights. 

Schllnk  that  brought  an  action  to  enjoin 
further  trespass  by  the  Judgmoit  debtors, 
and  to  recover  damages  for  the  trespasses 
committed  by  them.  The  trial  of  this  case 
resulted  in  a  Judgment  in  favor  of  Schlink, 
enjoining  the  Smiths  from  further  trespasses 
upon  the  premises.  From  this  judgment  the 
defendants  appealed  to  the  Court  of  Appeals, 
where  the  case  was  considered  and  the  judg- 
ment of  the  district  court  reversed,  in  the 
case  to  which  we  have  referred.  It  appears 
from  the  opinion,  that  It  waa  with  great  re- 
luctance that  the  Judgment  of  the  district 
court  was  disturbed,  for  the  reason  it  ap- 
peared the  defendants  in  fact  were  without 
any  right,  title,  or  interest  in  the  premises, 
but,  notwithstanding  this  sltnation,  the  court 
held  that  the  plaintiff  had  not  pleaded  facts 
which  entitled  him  to  the  equitable  relief 
granted  by  the  trial  court  Xn  closing  the 
Gonrt  of  Appeals  said:  "So  far  as  we  can, 
we  have  settled  the  question  of  title  between 
the  parties  and  simply  permit  the  appellee  to 
recover  what  if  any  damages  he  has  sus- 
tained. We  regret  the  necessity  to  leave  this 
question  open  and  we  entertain  the  hope, 
though  It  may  be  ill  founded,  that,  when 
the  defendants  discover  their  inability  to  at- 
tack the  title  secured  to  the  plaintiff  by  the 
decree  in  the  suit  of  Smith  v.  Schlink,  they 
may  be  willing  to  forego  any  further  contest 
In  the  premises  and  prevent  further  litiga- 
tion, and  the  parties  may  come  together  and 
adjust  their  various  altercatdons."  In  or- 
der to  more  definitely  understand  the  rea- 
18«P.-64 


son  whldi  Impelled  the  Court  of  Appeals 
to  reverse  the  Judgment,  it  should  be  stated 
that  it  was  determined  the  action  by  Schlink 
was  one  in  trespass,  and  that,  having  dis- 
missed his  claim  for  damages,  he  could  not 
maintain  his  suit  for  an  Injunction.  The 
cause  was  remanded  to  the  trial  court  with- 
out any  definite  instructions  or  mandate  with 
respect  to  allowing  amendments  to  the  plead- 
ings. 

When  the  case  reached  the  trial  court, 
the  plaintiff  obtained  leave  and  filed  an 
amendment  to  his  complaint,  restoring  al- 
legations theretofore  withdrawn,  and,  as  sup- 
plemental thereto,  alleged  additional  mat- 
ter upon  which  he  predicated  an  application 
for  a  preliminary  injunction,  which  was 
granted.  The  defendant  answered.  On  the 
trial  of  the  Issues  thus  made,  the  finding  of 
facts  were  In  favoi'  of  plaintiff,  and  a  judg- 
ment entered,  enjoining  the  defendants  from 
further  trespasses  upon  the  lot  Involved,  and 
from  any  and  all  attempts,  direct  or  indirect, 
to  claim  the  lot  or  take  possession  of  it,  and 
were  likewise  perpetually  prohibited  from 
claiming  any  right  or  title  to  any  portion 
of  the  lot  against  the  title  of  the  plaintiff 
and  his  grantees.  Thereafter  the  defendants 
and  their  counsel  were  cited  to  show  cause 
why  they  should  not  be  pnnished  for  con- 
tempt, for  a  willful  disobedience  of  the  de- 
cree. This  matter  was  tried  and  resulted 
In  a  Judgment  finding  the  respondents  guilty 
of  contempt  and  a  fine  imposed  upon  ea^ 
of  them.  This  Judgment  was  afterwards 
brought  to  this  court  for  review,  and  is  re- 
ported in  the  case  of  Smith  v.  Schlink,  44 
Colo.  200,  90  Pac.  566.  The  main  point  pre- 
sented by  respondents  was  to  the  effect  that 
the  trial  court  was  without  authority  to  al- 
low the  amendment  to  the  pleadings  of  plain- 
tiff, upon  which  the  decree  was  predicated 
for  the  violation  of  which  they  had  been  ad- 
Judged  guilty  of  oontempL  Buling  on  this 
question,  this  court  held  that  under  an  or- 
der, remanding  a  cause  to  an  inferior  court, 
"for  further  proceedings  according  to  law," 
the  trial  court  may  allow  such  amendment 
of  the  pleadings  as  Justice  requires,  and  that 
a  Judgment  within  the  issues  of  a  cause,  of 
which  the  court  has  Jurisdiction,  however 
irregular,  is  not  void  In  such  sense  that  dis- 
obedience of  Its  mandate  will  not  constitute 
contempt  The  Judgment  Id  the  contempt 
proceedings  was  affirmed.  In  closing  the 
opinion,  it  was  stated  In  substence  Qiat  steps 
had  not  been  taken  in  any  way  to  modify 
or  set  adde  the  decrese,  whldi  was  the  basis 
of  the  contempt  proceedings.  Bespondente 
filed  a  motion  for  a  rehearing,  grounded, 
among  others,  upon  the  proposition  that  we 
were  in  error  in  holding  that  no  steps  had 
been  taken  to  review  the  original  Judgment 
In  support  of  this,  attention  was  directed  to 
the  fact  that  a  writ  of  error  had  been  sued 
out  to  the  original  Judgment,  and  a  tran- 
script of  the  proceedings  lodged  in  this  court 
in  connection  with  the  record  of  the  con- 
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tempt  prooeeOliigs.  TbU  aroUcatlon  was  de- 
nied. Thereafter  the  defendants  filed,  what 
they  have  designated,  an  application  for  final 
disposition  of  the  main  cause  on  Its  merits. 

From  a  reading  of  the  brlefia*  filed  prior  to 
those  filed  in  support  of  tbe  motion  for  a 
rehearlni^  It  taiilj  appears  that  the  only 
question  which  the  plainUIb  in  error,  or 
respondents  in  the  contempt  proceedings, 
sought  to  have  reviewed,  related  aolOj  to  the 
latter,  and  that  whatever  might  have  been 
said  In  the  briefs  with  respect  to  the  original 
judgment  was  merely  by  way  of  argument  to 
support  the  contention  that  the  trial  court 
was  without  jurlsdictloa  to  enter  the  decree 
upon  wbidi  the  contempt  proceedings  were 
predicated.  Such  being  the  situation,  this 
court  was  not  mistaken  in  stating  that  steps 
had  not  been  taken  to  review  the  original  de- 
cree. In  addition  to  this,  the  fact  that  a 
motion  for  rehearing,  based  upon  the  ground 
that  the  court  had  made  a  mistake  in  this 
respect,  was  overmled,  it  might  well  be  said 
that  the  right  of  plalntlllb  in  error  to  have 
the  original  case  considered  on  Its  merits  Is 
foreclosed.  But  waiving  these  questions,  we 
shall  proceed  to  consider  the  case  upon  Its 
merits.  In  hopes,  as  expressed  by  the  Court 
of  Appeals,  that  our  conclusion  will  end  fur- 
ther litigation  between  the  parties  involving 
the  tlUe  to  tbe  lot 

As  previously  stated,  the  Scblink  title  ap- 
pears to  have  originated  with  the  sberllTs 
deed,  by  virtue  of  a  decree  of  the  district 
court,  entered  many  years  ago,  vrhlcb  was 
never  vacated  or  modified  in  any  way,  shape 
or  form.  Speaking  of  this  decree,  the  Court 
of  Appeals  said:  "We  do  not  believe  It  lies 
with  the  Smiths  at  this  time  or  any  time 
hereafter  to  question  the  validity  of  that  de- 
cree or  the  character  of  the  proceeding  or 
the  suit  which  resulted  In  the  Judgment,  or 
the  legality  or  soffldency  of  the  finding  in 
any  Utigation  which  Is  now  pending  be- 
tween the  parties.  We  are  likewise  quite 
clear  that  there  Is  no  way  known  to  the  law 
by  whidi  the  Smiths  can  now  assail  that  de- 
cree. It  Is  as  between  these  parties  res  ad- 
judlcata.  That  suit  was  properly  brought  in 
a  court  of  competent  jurisdiction  which  had 
jurisdiction  by  service  and  appearance  of  the 
parties,  and  however  erroneous  that  decree 
may  have  been,  when  once  it  was  entered 
and  remained  unezcepted  to,  nnassalled,  and 
unattacked,  it  must  always  remain,  as  be- 
tween the  Smiths  and  Schlink,  a  final  adjudi- 
cation of  the  title  to  lot  No.  29.  It  conclu- 
sively, whether  legally  or  not,  if  it  had  been 
properly  assailed,  settled  Schllnk's  title  to 
lot  No.  29,  and  the  Smiths  cannot  now  or 
hereafter.  In  any  suit  of  which  we  can  con- 
ceive, in  any  forum  of  which  we  know,  or 
by  any  process  of  which  we  are  advised,  at- 
tack tiie  legality  and  conclusiveness  of  that 
adjudication." 

Such  being  the  situation  of  the  title  to  the 
property  Involved,  tlie  only  question  present- 
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ed  for  consideration  la  wlietlier,  from  tbe 
record  before  us,  the  plalntllf  was  entitled 
to  the  relief  granted  by  the  trial  court  This 
record  consists  of  the  pleadings,  orders,  and 
judgments  of  the  district  court  and  the  Court 
of  Appeals,  as  the  evidence  upon  wUdi  the 
decree  was  based  was  not  preserved  by  a  Ull 
of  exceptions,  neither  were  exceptloDS  neces- 
sary to  preserve  the  rights  of  the  defendants 
preserved  in  this  manner.  So  that  in  con- 
sidering the  question  to  be  determined,  two 
propositions  are  involved:  (1)  Did  tiie  trial 
court  have  authority  to  parmit  the  platntiff 
to  amend  his  complaint  after  tba  cause  had 
been  remanded  by  the  court  of  appeals,  and 
(2)  If  BO,  did  the  complaint,  as  amended, 
state  facts  sufficient  to  ottitle  the  plaintiff 
to  the  relief  granted? 

By  the  opinion  In  44  Colo.  200,  99  Pac 
566,  in  the  contempt  proceedings.  It  was  de- 
termined that  the  trial  court  had  this  au- 
thority. The  question  Is  there  fully  dlscoased, 
and  It  is  therefore  unnecessary  to  enter  upon 
a  discussion  of  It  here. 

The  Court  of  Appeals,  In  the  case  of  Smith 
V.  Sehlint,  held  that.  In  an  action  to  restrain 
the  commlsslou  of  a  trespass  upon  property, 
tbe  complaint  must  allege  facts  showing  tlie 
probability  of  Irreparable  Injury,  and  that 
tbe  wrongs  complained  of  must  be  of  repeat- 
ed and  continuous  character  and  must  occa- 
sion damage  which  cannot  be  ascertained  by 
any  accurate  standard  and  cannot  be  rone- 
died  in  an  action  at  law.  Without  going  Into 
details,  we  think  the  complaint  as  amended, 
after  the  cause  was  remanded  to  the  dis- 
trict court,  states  a  case,  bringing  It  witUn 
the  rule  announced  by  the  Court  of  Appeals, 
by  which  to  determine  whether  In  an  action 
for  treeiWBs  to  real  property  the  plaintiff 
may  be  entitled  to  an  Injunction  to  restrain 
trespasses.  Snch  being  our  oonduslon.  It 
follows  that  the  plaintiff  was  ^titled  to  tbe 
Injunctive  rell^  whi<di  tiie  trial  conrt 
granted. 

In  coucIubUhi,  we  might  odd  that  the  ef- 
forts of  the  defendants  to  question  the  title 
of  plalhOff  to  the  property  Involved  seems 
to  be  baaed  principally.  If  not  wholly,  upon 
an  attempt  to  attadc  the  title  obtained  by  i 
sheriff's  deed  under  a  judgment  wbitA  was 
never  appealed  from,  and  which  has  not  been 
modified  in  any  manner,  rendered  in  a  case 
wher^  tbe  court  was  vested  with  jurisdic- 
tion of  the  putlea  and  the  sabject-matter  of 
controversy.  It  Is  clear  that  this  course  can- 
not avail  them  anything,  that  they  are  pre- 
cluded from  questioning  that  title,  and  tbat 
it  was  eminently  proper  for  the  trial  coart 
to  enjoin  them  from  further  trespassing  upoa 
the  rights  of  plaintiff  under  the  fftcts  oar 
rated  In  his  amended  complaint 

The  judgment  of  the  district  bourt  Is  af- 
firmed. 

HUSSER,  a     and  HILLb  concur. 
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PEOPLE  T.  GODDING. 
(Supreme  Court  of  Colorado.    Nov.  3,  1913. 
Bebearins  Denied  Dec.  I,  1913.) 

1.  Gbimihal  Law  (|  147*)— Limitation  or 
PR08BcnnoNe—"FKU>NT— "Punishable." 

The  receipt  of  depoBlti  In  a  bank  or  the 
incuntaig  ot  an  indebtedneM  on  bebaU  of  the 
bank  by  an  officer  or  agent  vrlth  knowledge  of 
its  insolTency,  which,  under  Rev.  St.  1908,  { 
:{45.  la  punishable  by  a  fine,  imprisonment  in 
the  penitentiarr,  or  both,  is  a  "felony"  with- 
in Bection  1949,  requiring  indictments  or  in- 
formations for  felony  to  be  fband  or  filed  with- 
in 3  years  after  the  offense  is  committed,  and 
for  a  misdemeanor  within  18  months,  since 
"punishable"  as  used  in  Const,  art  18,  1  4, 
providing  that  the  term  "felony,"  when  used  in 
the  Constitution  or  laws,  shall  be  construed  to 
mean  any  criminal  offense  punishable  by  death 
or  imprisonment  In  the  penitentiary,  means 
"liable  to  punishment,"  or  "which  may  be  pun- 
ished," and  not  "absolutely  punishable,"  and 
hence  an  offense  which  may  be  punished  by  im- 
prisonment in  the  penitentiary  is  a  "felooy/' 
even  though  in  the  discretion  of  the  court  a 
lighter  penalty  may  be  inflicted. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  271,  272 ;  Dec.  Dig.  f  147.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  3,  pp.  2786-2744 ;  voL  8,  p.  7662 ;  vol. 
7,  p.  0849.] 

2.  Statutes  ($  178*)  —  Constbuotion  —  Cos- 

STTTCTIONAL  BTJXU  —  FBLOHIS  AND  MlS- 
DBlfEANOBS. 

Const  art  18,  {  4,  providing  that  the  term 
"felony,"  wherever  it  may  occur  in  the  Consti- 
tution or  laws  of  the  state,  shall  be  construed 
to  mean  any  criminal  oKense  ponisbable  by 
death  or  imprisonment  in  the  penitentiary,  is 
not  merely  a  rule  of  construction,  but  defines 
the  term  "felony"  and  clasBlfies  crimes  on  the 
basis  of  punishment 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  257;  Dec  DIgri|17&*] 

3.  GsnaiTAL  Law  (|  27*)— Fkloniss  and  Uis- 

DBUKANOBS— STATUTOBT  PbOVISIONS. 

Under  such  section,  where  the  Legislature 
prescribes  imprisonment  in  the  penitentiary  as 
the  punishment  for  an  offense,  it  is  a  felony, 
thoQA  the  LcdalatnTe  calls  it  a  "high  misde- 
meanor." 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  29-31 ;  Dea  Dig.  {  27.*] 

4.  STATtrrEs  (|  226*>--Adoftion  fboh  Otheb 
States. 

While  the  construction  placed  upon  a  stat- 
ute by  the  Supreme  Court  of  the  state  from 
which  it  is  taken  by  the  Legislature  of  another 
state  will  ordinarily  be  followed  by  the  courts 
tif  such  other  state,  if  the  statute  has  been 
changed  snd  enacted  in  a  form  more  closely 
resembling  the  statntes  of  other  states,  the  con- 
struction given  by  such  other  states  should 
govern,  especially  when  the  decision  of  the  state 
from  which  the  statute  is  taken  stands  practical- 
ly alone  in  its  interpretation  thereof. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  807 ;  Dec  Dig.  |  226.*] 

6.  CananAL  Law  (|  27*)~PBL0NiBa  and  Mxb- 

OBUEAKOBS— STATUTOBT  PBOTIUONS. 

The  words  "and  none  other"  in  Const  art 
18,  S  4,  providing  that  the  term  "felony,"  wher- 
ever it  may  occur  in  the  Constitution  or  laws 
of  the  state,  shall  be  construed  to  mean  a  crim- 
inal offense,  punishable  by  death  or  imprison- 
ment in  the  i>enitentiary,  and  none  other,  do  not 
limit  the  term  "felony '  to  offenses  punishable 
exclusively  by  death  or  imprisonment  in  the 
penitentiuT,  since  th^  modify  or  relate  to  the 


word  "offense,"  and  mean  "ud  no  other  of- 

ense." 

[Ed.  Not&— Fw  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  29-81;        Dig.  |  27.*] 

En  Banc.  Error  to  District  Court,  Otero 
County;  J.  E.  Bizer,  Judge. 

An  information  charging  John  E.  Godding 
with  a  violation  of  the  banking  laws  was 
quashed  on  motion,  and  the  People  bring  er- 
ror.   Beveraed  and  remanded,  with  direc- 

John  W.  Davidson,  Dlst.  Atty.,  of  Pueblo, 
and  A.  B.  Wallifl,  Deputy  Dlst  Atty.,  of  La 
Junta,  for  the  People.  Glenn  &  Gobln,  of 
Rotlij  Ford,  and  John  H.  Yoorhees,  of  Pueb- 
lo, fbr  defendant  In  error. 

BAILEY,  J.  [1  ]  The  information  for  con- 
8id<amtlon  la  laid  ondo:  Section  81  of  an  act 
in  relation  to  banks  and  banking,  being  Sec- 
tion 345  of  Bevised  Statutes  of  1908,  as  fol- 
lows: 

"If  any  banker  or  any  president,  director, 
manager,  cashier,  or  other  officer,  or  any 
agent,  clerk  or  employ^,  of  any  banker,  bank 
or  banking  Instltntiou,  doing  business  In  this 
state,  shall  recelTe  or  assent  to  the  reception 
of  any  deposit  of  money  or  other  valnable 
thing  such  bankOT  or  in  snch  bank  or 
banking  institution,  or  if  any  such  banker, 
officer  or  agent,  shall  create  or  assent  to  the 
creation  of  any  debts  or  Indebtedness 
such  ban^,  bank  or  banking  instltatlon,  in 
consideration  or  by  reaten  of  which  indebt- 
edness any  mon^  or  other  ralnable  property 
shall  be  received  by  sndi  banker,  or  Into 
sodi  bank  or  bankhig  institntlon,  aftw  he 
shall  hare  had  knowledge  of  the  fact  that 
soch  banker,  bank  or  banking  Institution  is 
insolvent,  he  shaU  upon  conviction  thereof  be 
punished  by  a  fine  not  exceeding  five  thou- 
sand dtOlais,  or  by  Imprisomnoit  in  the  pen- 
itentiary not  exceeding  five  years,  or  1^  both 
snch  fine  and  ImprlBonment,  In  the  discre- 
tion of  the  conrt" 

It  was  filed  Jnne  27th,  1910,  and  charges 
that  the  offense  waa  committed  on  the  17th 
day  of  December,  1907.  Defendant  filed  a 
motion  to  quash  on  the  ground  that  the  of- 
fense charged  la  shown  on  the  face  of  the 
information  to  have  beem  committed,  if  at 
all,  more  than  eighteen  months  before  the 
prosecution  waa  begrm  and  is  therefbre  bar- 
red* by  limitation.  Section  19tf,  Bevlaed 
Statutes  of  1908,  la  as  follows: 

"No  person  or  perscma  ahall  be  prosecuted, 
tried  or  pnnlsbed  for  any  offense  denoInina^ 
ed  a  felony  as  defined  by  the  constitution  of 
the  state  of  Colorado  (murder,  arson  and 
forgery  excepted),  unless  the  indictment  for 
the  same  shall  be  fonnd  by  a  grand  Jory,  or 
unless  the  information  or  comidalnt  tor  the 
same  shall  hare  bem  filed  within  three  ye^ 
next  after  the  offense  shall  have  been  doire 
or  committed ;  nor  shall  any  person  be  pzos- 
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ecuted,  tried  or  punlahed,  for  any  mlede- 
meanor  or  otber  Indictable  offoise  below  tbe 
grade  of  fdony,  or  for  any  flue  or  forfeiture 
under  any  penal  statute,  unless  the  Indict- 
ment, Information  or  oomplflUnt^  or  action  for 
tbe  same,  sUall  be  found  or  instituted  within 
<me  year  and  six  mmths  from  the  time  of 
the  oommlttiiv  of  the  offense  or  Incurring 
the  fine  or  forfdture." 

The  iasae  is  whether  tibe  offense  charged  Ifl 
a  f«Iony,  as  contended  tqr  the  state,  with  the 
period  of  limitation  fixed  at  three  yeazs*  or 
whether  It  Is  a  misdemeanor,,  as  contended 
by  the  defendant  in  error,  where  tbe  period 
of  limitation  is  one  year  and  alx  months. 
The  court  below  held  it  to  be  a  misdemeanor 
and  that  tbe  action  was  barred,  sustained 
the  motion  to  quash,  and  discharged  the  de- 
fendant The  people  bring  the  case  here  to 
hare  It  determined  whether  ttte  above  stat- 
ute creates  an  offense  which  la  a  felony  un- 
dor  the  law. 

The  people  cont^  that  because  of  the 
punishment  prescribed,  the  ofltense  was  and 
is  a  felony.  They  rely,  to  siyiport  Oils  exai- 
tentioD,  upon  Section  4,  Article  18  (tf  the 
constitution,  which  Is  as  follows: 

"The  term  felony,  wherever  it  may  occur 
In  this  constitution,  or  the  laws  of  the  state, 
shall  be  construed  to  mean  any  criminal  of- 
fense punishable  by  death  or  imprlsonmoit 
in  the  penitentiary,  and  none  other." 

If  the  off«i8e  Is  a  felony  the  trial  court 
was  wrong  In  quashing  the  luformatloo  and 
entering  a  Judffnent  dlstAarglng  the  defnid- 
ant,  and  tbe  same  must  be  reveraed;  If  It 
is  a  misdemeanor,  then  the  judgmoit  is  right 
and  should  be  affirmed. 

As  we  understand  the  contentions  of  coun- 
sel for  defendant  in  error,  they  are:  First 
That  section  4  of  Article  18  neither  creates 
nor  defines  a  felony,  bat  Is  merely  a  rule  of 
conatruttion  of  the  word  "felony"  wherever 
it  is  found,  either  in  the  constltntfon  or  the 
statutes ;  Second.  Tnat  the  word  "punish- 
able" should  be  strictly  construed  and  held 
to  mean  absolutely  to  punishable,  and  since 
Section  840,  supra,  provides  for  a  fine  or 
imprisonment  In  the  penitentiary,  the  offense 
Is  thereby  reduced  from  the  grade  of  felony 
to  that  of  misdemeanor;  and.  Third.  That 
the  words  "and  none  other"  limit  the  deflnl* 
tion  of  the  term,  where  used  in  the  constitu- 
tion, exclusively  to  the  two  modes  of  pun- 
ishment, and  since  the  statute  provides  for 
alternative  punishment,  fine  or  penitentiary 
imprisonment,  In  the  discretion  of  the  court, 
the  offense  is  but  a  misdemeanor,  to  conform 
to  the  lower  penalty  that  might  be  Imposed. 

[2]  However  persuasive  and  forceful  the 
argument  may  be  on  the  proposition  that  this 
section  neither  creates  nor  defines  a  felony, 
we  are  nevertheless  unable  to  accept  the  con- 
clusion, In  view  of  the  decisions  of  this 
court,  the  first  of  which  was  rendered  more 
than  twenty-five  years  ago,  directly  and 
specifically  holding  the  contrary. 

In  re  Lowrl^  8  Colo.  499,  at  page  601,  d 


Pac  489,  at  page  490  CM  Am.  Rep.  658),  tbs 
court  speaking  to  this  proposition  said: 

"The  statutory  punishment  for  the  offense 
of  which  the  petitioner  was  convicted,  grand 
larceny.  Is  confinement  In  the  penitentiary 
for  a  term  not  leas  Qian  one  nor  more  than 
tai  yeaiB.  The  petitioner  waa,  therefore, 
convicted  of  a  felony,  as  the  term  la  deflaed 
by  section  4,  artl<te  18,  of  the  oonatltatlrai, 
which  la :  Tbe  term  "felony/*  whoever  It 
may  occur  In  this  consWutlon,  m'\xf  (he  lawi 
of  this  state,  shall  be  construed  to  mean  any 
criminal  offense  punishable  by  death  or  im- 
prisonment In  tba  penitentiary,  and  nne 
other.'  * 

In  CU7  of  Oreeley  t.  Hamman,  12  Colo.  9i 
on  page  OS,  20  Paa  1,  on  page  2,  the  court 
says: 

"  'A  crime  or  misdemeanor  omsUits  In  t 
violation  of  a  public  law.  In  tbe  oonunlsdon 
of  whi<di  there  shall  be  a  union  or  Joint 
operation  of  act  and  Intration  ot  orlminal 
negligence.'  Since  felonies  are  defined  In 
the  Constitation  to  be  offeaises  punishable  by 
death  or  Imprlsonmrait  in  the  penitentiary, 
It  follows  that,  under  tbe  foregoing  statute, 
misdemeanors  are  violations  of  the  publle 
laws  not  thus  punishable." 

In  Brooks  v.  The  People,  14  Colo.  418,  on 
page  414,  24  Fac.  553,  the  following  waa 
said: 

"And  under  our  constitution  the  test  by 
which  to  determine  whether  an  offense  leas 
than  capital  shall  be  deemed  a  felony  or  a 
misdemeanor  is  made  to  depend  upon  wild- 
er the  same  Is  punishable  by  imprisonment 
in  the  penitentiary  or  in  the  county  jalL" 

In  WlUlama  v.  Tbe  People,  28  Colo.  272, 
on  page  27S,  67  Pac  701,  on  page  702,  tbe 
court  said: 

"Under  our  constitution,  article  IS,  Bec- 
tion  4,  a  felony  Is  any  criminal  offense  pun- 
ishable by  death  or  imprisonment  in  the  pen- 
itentiary; and  an  act  tliat  Is  done  felo- 
niously is  one  that  is  done  with  a  more  or 
less  deliberate  purpose  or  intent  to  commit 
a  crime  of  the  nature  of  a  felony." 

From  the  foregoing  it  Is  manifest  that 
this  court  has  expressly  recognized  this  eec- 
tlon  as  a  definition  of  the  term  felony,  and 
that  the  test  by  which  to  determine  whetli- 
er  an  offense  is  a  felony  is  by  the  punish- 
ment prescribed.  No  sufildent  fact,  reason 
or  argument  has  been  advanced  why  the 
rule  already  announced  in  this  respect 
should  be  overturned,  nor  have  we  the 
slightest  inclination  to  do  so. 

To  the  further  contention,  that  the  term 
"puuisliable"  as  used  In  this  section  should 
be  construed  to  mean  absolutely  thus  pun- 
ithable,  and  that  where  a  statute  prescribes 
an  alternative  i>enalty,  of  fine  or  peniten- 
tiary imprisonment,  In  the  discretion  of  the 
court,  then  the  offense  is  a  misdemeanor,  we 
have  only  to  say  that  It  is  against  the  over- 
whelming weight  of  authority.  In  Ency- 
clopedia of  Iiaw,  2nd  Sd.  Yd.  8,  page  28I4  it 
la  said: 
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"By  statute  tt  is  provided  In  many  of  the 
United  States  fliat  all  offenses  vt^ch  are 
punishable  br  death  or  Imprlsonmeat  In  the 
state  prison  are  felonlcB.  Under  such  a 
proTldon  it  Is  the  llablUty  to  punishment 
upon  conviction,  rather  than  the  actual  pnn- 
Isbment  bifllcted,  which  makes  a  crime  a 
felonr,  so  that  the  grade  ot  the  ottoise  Is 
not  reduced  because  the  statute  fives  the 
court  a  discretion  to  Impose  a  less  pnnlsh- 
ment." 

In  Cyc,  Tol.  12,  page  132,  the  text  Is: 

"In  many  states  by  statute  all  crimes 
wblch  are  punishable  in  the  state  prison  or 
penitentiary,  with  or  without  hard  labor, 
are  felonies.  A  crime  Is  a  felony  under 
such  a  statate.  If  It  may  be  punished  by  Im- 
prlsonmfflit  In  a  state's  prison,  although  the 
court  or  jury  may  in  Its  discretion  reduce 
the  punishment  to  impriapnment  in  jaU  or 
flne,  and  although  such  punlsbment  Is  In 
fact  Imposed." 

In  Bishop's  New  Criminal  Law^  ToL  1,  | 
618,  It  is  said: 

**£a  a  considerable  number  of  our  states, 
statutes  have  defined  felonies  to  be  all  of- 
fenses wblch  are  punishable  either  by  death, 
or  by  imprisonment  in  the  State  prison.  In 
minor  particulars  these  statutes  differ.  If 
by  the  statutory  terms  the  court  or  Jury 
is  at  llboty  to  inflict  some  milder  punish- 
ment instead  at  Impriaonmmt  or  death,  the 
offense  Is  still  a  felony;  it  suffices  that  the 
heavier  punishment  map  be  Imposed." 

The  tfixt  above  onoted  Is  supported  by  cases 
almost  without  number,  from  many  states, 
Incladtng  New  Tork,  Geor^,  Virginia,  West 
Tirg^inla,  Slorida,  Maine,  Callfiimia,  Missou- 
ri, Michigan,  Kansas  and  others.  While  it  Is 
true  that  there  Is  some  difference  of  phrase- 
ology in  Om  several  statutes,  which  have 
been  considered  by  various  courts,  defining 
f^ony,  some  using  Ote  expression  "Uable  to 
be  punished"  or  "may  be  punished"  Instead 
of  the  exivesslon  of  our  constitution,  which 
is  "punishable  1^,"  still  no  one  has  ever 
doubted  tfeat  the  ^fect  and  intent  is  prac- 
tically Uie  same.  In  Blorida,  Maine,  Ylr^ 
glnla,  California,  West  Virginia  and  some 
other  states,  the  statutory  or  code  provi- 
dons  use  the  expression  "punishable  by," 
as  here,  and  the  courts  of  those  states  have 
held  that  expression  to  mean  those  offenses 
which  may  be  or  are  liable  to  be  thus  pun- 
ished, and  not  those  which  must  be  so  pun- 
iidied.  The  text  In  82  Cye.,  page  12^,  de- 
fines punishable  as  "liable  to  pnnlidmiait; 
desNvlng  of  or  liable  to  punlshmoit,  which 
may  be,  not  only  which  must  be,  punished," 
and  dtes  many  authorities  In  support  of  the 
definition. 

It  is  clear  from  the  decisions  of  the  courts, 
as  well  as  from  Bishop  on  Criminal  Law, 
that  the  expression  "punishable  by"  Is  iden- 
tical In  meaning  with  "liable  to  punishment" 
or  "which  may  be  punished,"  or  other  sim- 
ilar expressions,  and  that  the  maximum  pen- 
alty govcnis  in  flxli^  the  grade  of  the  of- 


fttise;  and  that  the  offense  Is  still  a  feirai}-, 
If  punlshaUe  by  death  or  Imprisonment  In 
the  penitentiary,  even  though  the  court  or 
Jury  may  In  Its  discretion  Impose  a  lesser 
penalty. 

[1]  It  is  contended  by  counsd  for  defend- 
snt  In  error  that  the  dedslons  referred  to 
come  fnnn  states  which  have  statutes  de- 
dkrbig  tither  what  a  fehmy  Is  or  what  of- 
fenses eonstltnte  ftionies  or  mlsdemeanon, 
and  that  Colorado  has  no  such  classification. 
This  view  was  held  by  the  trial  judge.  We 
are  of  (pinion  that  the  section  of  our  cou- 
stUutiott  under  consideration  not  only  de- 
fines a  felony,  but  1^  so  far  as  It  goes,  a 
classification  of  crimes  on  the  basis  of  pun- 
ishment, placing  all  offenses  which  may  be 
punished  by  death  or  imprisonment  In  the 
penitentiary  under  the  head  of  felonlea  It 
Is  doubtless  for  this  reason  that  the  gmeral 
assonbly  has  made  no  further  classification. 
We  do  not  hesitate  to  say  that  notwith- 
standing the  fact  that  the  legislature  may 
have  prescribed  for  certain  offenses  punish- 
ment In  the  podtenttary  end  denominated 
them  high  mlsdemeauOTs,  such  offenses  are 
in  fact  felonies.  It  was  beyond  the  power 
ct  the  legislature  In  view  of  this  constitu- 
tional provision,  to  legaDy  otherwise  de* 
nominate  them.  Undoubtedly  another  pur- 
pose of  the  section  Is  to  InbiUt  the  1«^ 
lature  from  designating  any  offense  a  fel- 
ony wbldi  had  for  Its  penalty  a  less  punish- 
ment than  imprisonment  In  the  penitcsitiary. 

[4]  In  Lamtdn,  et  aL  v.  The  People,  94  lU. 
6(0,  the  sDpreme  court  of  Hut  state  held, 
under  a  llmltatl<m  statute,  quite  similar  to 
ours,  and  from  ntisii  ours  was  probably 
taken,  that  where  the  puidAmoit  prescribed 
for  the  (rffense  might  be  titber  impristm- 
ment  in  the  state  penitentiary  or  some  lesser 
punishment;  the  statute  ot  limitation  ap- 
plicable to  offenses  ponldiable  by  sudi  lighter 
grade  of  punlshmoit  determined  the  peitod 
within  which  the  prosecution  must  be 
brought  and  that  In  such  a  eass  the  proseeo- 
tion  should  be  initiated  within  eighteen 
months,  and  if  brought  later  a  motion  to 
quash  would  be  sustained.  It  was  Uiere  held 
that  the  word  "punishable"  must  be  con- 
strued to  mean  abiohtMn  m  punftMble. 
That  decision  was  followed  in  the  case  of 
Baita  V.  The  People,  12S  IlL  428,  Id  N.  B. 
483.  But  those  two  cases  stand  alone  and 
are  in  conflict  with  the  great  weight  of  au- 
thority. In  many  of  the  cases  htdding  the 
contrary  view  the  esse  of  liamfcin  v.  The 
People,  supra.  Is  referred  to  as  the  only  oni 
to  maintain  an  onraalte  doctrine.  While  It 
is  true  that  the  constroction  placed  upon  the 
statute  by  the  suprone  court  of  ttie  state 
from  whldi  It  Is  taken  vOl  ordinarily  be 
followed  by  the  supreme  court  of  the  state 
borrowing  it,  when  the  latter  state  has  no 
decision  on  the  subject,  still  In  case  the  stat- 
ute has  beoi  flanged  from  that  of  the  state 
from  whldi  It  oomes,  and  has  been  enacted 
In  a  form  nuHre  dostiy  resembling  the  stat- 
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utes  of  otber  states  on  the  sobject,  the  con- 
Btrnctlon  glTen  by  such  other  states  should 
SOTem,  espedally  when  the  dedsloQ  of  the 
state  from  which  the  statate  is  taken  stands 
practically  alone  In  Its  interpretation  there- 
of. We  do  not  agree  with  the  conclusion  of 
the  Illinois  supreme  court  on  this  proposi- 
tion, and  prefer  to  follow  the  contrary  view 
announced  in  many  other  states,  because,  as 
we  condiude.  it  is  supported  by  Uie  sounder 
and  more  satisfactory  reasoning. 

[I]  As  to  the  third  contention  of  counsel, 
that  the  words  "and  none  other"  in  this  sec- 
tion limit  the  definition  of  the  term  felony, 
where  used  in  the  statutes,  excIuslTely  to 
two  modes  of  punishment,  either  by  death  or 
imprisonment  in  the  penitentiary.  It  is  suffi- 
cient to  say  that  according  to  every  rule  of 
construction,  grammatical  and  otherwise, 
there  can  be  but  one  Interpretation  put  upon 
these  words,  and  that  Is  that  they  relate'  to 
the  word  offense  and  not  to  the  character  or 
mode  of  punishment  The  words  "and  none 
other"  mean  and  no  other  offense.  So  that 
the  true  reading  of  Section  4,  Article  18, 
should  be  thos: 

The  term  felony,  wherever  it  may  occur 
in  this  constitution,  or  the  l&vrs  of  the  state, 
shall  be  construed  to  mean  any  offense,  and 
no  othef,  the  penalty  for  which  shall  be 
death  or  Imprisonment  In  the  state  peniten- 
tiary. 

If  the  construction  contended  for  by  de- 
fendant In  error  la  tlie. correct  one,  this  sec- 
tion should  read: 

The  term  felony,  wherever  it  may  occur  in 
this  constitution  or  the  laws  of  the  state, 
shall  be  construed  to  mean  any  offense  the 
poialty  for  which  shall  be  death  or  Imprison- 
meat  In  the  state  penitentiary,  and  not  other- 
wise. 

Had  the  constitutional  convention  intended 
it  to  so  read,  how  simple  and  natural  it 
would  have  been  to  have  thus  stated  it  The 
expression  "and  none  other,"  as  used  in  the 
section,  is  a  pronominal  adjective  phrase 
modifying  offense,  and  can  modify  nothing 
else.  To  support  the  contention  of  defendant 
in  error  it  must  be  held  that  the  words  "and 
none  other"  either  qualify  the  participial  ad- 
jective punishable  which  would  violate  all 
rules  of  grammatical  construction  and  all 
usage  of  language,  or  relate  to  the  adverbial 
phrase  "punishable  by  death  or  Imprisonment 
In  the  penitentiary."  The  only  words  which 
express  an  adverbial  meaning  and  can  refer 
to  the  method  of  punishment,  that  could  prop- 
erly take  the  place  in  the  section  that  the 
words  "and  none  other"  occupy,  are  the 
words  and  not  othencUe,  and  such  substltu- 
tioB  would  be  permissible  and  proper  only  on 
the  theory  that  "and  none  other"  and  not 
otherwise  mean  the  same  thing.  No  one  will 
say  that  that  is  true.  Indeed,  It  Is  not  only 
not  trne.  It  Is  Impossible  for  It  to  be  so. 
The  words  "and  none  other"  stand  In  lieu  of 
no  other  offense;  the  word  offense  is  omitted 


to  avoid  repetition  and  to  simplify  the  state* 
ment  The  word  "other,"  as  thus  used,  has 
both  an  adjective  and  pnmominal  sots^  and 
can  modify  or  lelaCe  to  nothing  bat  Hw  noun 

offense. 

It  is  therefore  manifest  that  this  section 
means  that  every  offense  which  may  be  pun- 
ished by  death  or  Imprisonment  In  the  state 
penitentiary  Is  a  felony,  even  though,  on  co&- 
vicUon,  in  the  discretion  of  the  court,  in  a 
proper  case,  a  lighter  penalty  mig^t  be  In- 
fiicted. 

The  Judgm^t  of  the  district  court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  court  to  reinstate  it.  ovemite  the 
motion  to  quash  the  information,  and  proceed 
in  conformity  with  law. 

WHITE,      not  participating. 


McKBOWN  T.  LAWRENCE  et  aL 
(Supreme  Court  of  Colorado.    Dec  1,  19UJ 

1.  Action  (I  38*>— Sihgu  Cause  ot  AcnoN. 

A  comprint  against  an  individual  d^eiad- 
ant  and  the  public  trustee  of  a  d^,  all^ias 
that,  on  bis  execution  of  a  deed  of  trust  secur- 
ing his  note  for  $1,800,  the  defendant  acreed 
to  loan  plaintiff  that  amonnt  as  a  boildiog  loan, 
that  on  bia  completion  of  a  dwelling  be  was 
entitled  to  receive  the  remainder  f>f  the  amount 
due  on  the  loan  which  defendant  refused  to  piy 
over,  with  prayer  for  the  surrender  of  the  note 
and  the  cancellation  of  the  deed  of  trust,  or 
that  the  individual  defendant  be  rrauired  b) 
pay  the  remainder  of  the  loan,  statedv.  single 
cause  of  action  against  the  individual  defbid- 
nnt 

[Bd.  Note. — For  other  cases,  see  Action,  €!nt 
Dig.  H  649,  565;  Dec.  Dig.  S  3a*] 

2.  DiSMIBSAI.  AND  NONSUIT  (|  24*>— GSAHQE 

OF  Pasties— Dismissal. 

Where  a  j^rty  defendant  has  been  improp- 
erly joined,  it  is  the  duty  of  the  court  to  permit 
the  plaintiff  to  dismiss  as  to  such  defendant. 

[Ed.  Note.— For  other  cases,  see  Dismisaal 
and  Nonsuit,  Cent  Dig.  H  44,  45,  52.  54 ;  Dec. 
Dig.  i  24.*] 

3.  SPECinO  PSBFOUCANOK  ({  106*)— Deissd- 
AHTS— FOBUAL  PABTIBS. 

In  an  action  for  breach  of  the  terms  of  a 

loan  contract  secured  by  a  deed  of  trust  ex- 
ecuted aod  delivered  to  the  public  trustee,  with 
prayer  for  specific  performance,  or  in  the 
tematlTe  for  a  rescission  of  the  agreement,  the 
public  tmstee,  while  not  a  necessair  party,  was 
a  proper  party  defendant 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  II  34^51 ;  Dea  Dig.  f 
106.*] 

4.  Dismissal  and  Nonsuit  (|  63*>— Objbc- 

TION  TO  PLBAUINOS. 

Upon  a  complaint  alleging  ^aintifl*s  ex- 
ecution of  a  note  and  deed  of  trust  to  secure 
a  building  loan,  defendant's  breach  of  the  con- 
tract ana  refusal  to  advance  the  remainder  of 
the  loan,  with  prayer  for  specific  performance, 
or  in  the  alternative  for  a  rescission  of  the  con- 
tract, it  was  the  duty  of  the  court  to  require 
the  defendant  to  plead  to  the  complaint,  and 
the  dismisBal  of  the  proceeding  was  error. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  U  107-110;  112-114.  11& 
120-123;    Dec.  Dig.  i  53.*] 
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Srror  to  District  Court,  Deover  CJounty; 
Oeo.  W.  Allen,  Judge. 

Action  by  David  McEeown  against  Jessie 
X>.  Lawrence  and  another.  Judgment  for  de- 
fendants, and  iilalntUC  brings  enor.  Bevers- 
ed.  with  instruction. 

W.  W.  Dale,  of  Denver,  for  plalntlfl  in  er- 
TOK.  Qlaraice  J.  Morl^t  of  Denver,  for  de- 
fendants In  error. 

SCOTT,  J.  It  was  alleged  In  the  com- 
plaint In  this  case :  That  on  the  1st  day  of 
June,  1909,  the  plaintiff,  David  M(£eown. 
was  the  owner  of  lots  Nos.  41  and  42,  block  8, 
Highland  place,  in  the  city  and  county  of 
I>enTe'r.  That  on  that  day  he  executed  and 
delivered  to  the  public  trustee  of  the  dty 
and  county  of  D^ver  his  deed  of  trust  of 
that  date  for  the  purpose  of  securing  plaln- 
tlfTs  note  to  defendant  Jessie  D.  Lawrence 
in  the  sum  of  $1,800,  payable  three  years  aft- 
er the  date  thereof,  with  interest  at  6  per 
cent,  per  annum.  That  this  trust  deed  was 
executed  In  pursuance  of  an  agreement  with 
the  said  Jessie  D.  Lawrence  by  and  through 
her  attorney.  Barton  Lowe,  wherein  it  was 
agreed  that  the  defendant  Lawrence  should 
loan  to  the  plaintiff  the  sum  of  $1300  as  a 
building  loan,  and  that  plaintiff  was  to  con- 
struct on  the  said  premises  a  flve-room  brick 
dwelling,  and  that  the  money  for  said  loan 
was  to  be  advanced  by  the  said  Lowe  for  and 
on  behalf  of  the  defendant  Lawrence  to  the 
plaintiff  as  the  work  of  construction  of  the 
building  should  progress.  That  In  pursuance 
of  this  agreement  Lowe  advanced  to  the 
plaintiff  on  the  loan  the  sum  of  $737.81,  leav- 
ing a  balance  due  thereon  of  $1,062.60,  which 
sum  became  due  and  payable  to  the  plaintiff 
upon  completion  of  the  building.  That  the 
dwelling  house  was  completed  by  the  plain- 
tiff and  entirely  finished  on  or  before  the 
1st  day  of  September,  1909,  and  according  to 
the  terms  and  conditions  of  the  said  agree- 
ment, and  by  reason  thereof,  plaintiff  was 
entitled  to  receive  the  additional  sum  of  $1,- 
062.69,  b^ng  the  remainder  of  the  amount 
due  on  the  loan  and  to  secure  which  the 
note  and  trust  deed  were  executed.  It  is 
further  alleged  that  on  the  28th  day  of  July, 
1900,  following  the  agreement  and  execution 
of  the  note  and  trust  deed,  the  agent  Barton 
Lowe  died  intestate,  and  that  Rose  A.  Lowe 
was  appointed  and  qualified  as  the  adminis- 
tratrix of  the  estate  of  Barton  Lowe.  It 
was  also  alleged  that  W.  H.  Malone,  one  of 
the  defendants.  Is  the  duly  qualified  and  act- 
ing public  trustee  In  and  for  the  dty  and 
county  of  Denver.  Also  that  the  defendant 
Jessie  D.  Lawrence  has  refused  to  comply 
with  the  said  agreement  and  to  pay  the 
plaintiff  the  remainder  due  on  said  loan,  but 
on  the  contrary  claims  that  the  plaintiff  is 
Indebted  to  her  for  the  full  amount  of  the 
said  $1,800  secured  by  the  said  trust  deed. 
The  plaintiff  alleges  also  that  be  la  able  and 
willing  to  refund  to  the  defendant  Jessie  p. 


Lawrence  the  said  sum  of  $737.31,  with  In- 
terest thereon  from  the  date  of  the  note  and 
trust  deed,  provided  that  the  defendant  Law- 
rence will  surrender  the  note  and  cause  the 
trust  deed  to  be  canceled.  This  sum  of  mon- 
ey was  tendered  into  court  with  an  offer 
to  pay  any  other  or  additional  sum  which 
the  court  might  find  the  defoidant  entitled 
to  by  reason  of  the  premises. 

The  prayer  was  that  the  defendant  Law- 
rence surrender  the  note  and  cause  the  trust 
deed  to  be  canceled  upon  payment  by  the 
plaintiff  to  the  defendant  Lawrence  of  the 
said  sum  of  $737.31,  together  with  interest 
found  to  be  due,  or  that  in  lieu  thereof  the 
said  defendant  Lawrence  shall  pay  to  the 
plaintiff  the  remainder  of  the  sum  for  which 
the  note  was  executed,  to  wit,  the  sum  of 
$1,062.69  bdng  due  the  plaintiff  under  the 
terms  of  the  agreement 

The  administratrix  does  not  seem  to  have 
appeared  in  the  action.  The  defendants,  W. 
H.  Malone,  public  trustee,  and  Jes^e  D. 
Lawrence,  fil^  separate  demurrers  but  iden- 
tical in  language  and  for  grounds  as  fol-  ■ 
lows:  (1)  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; (2)  that  several  causes  of  action  have 
been  improperly  Joined  in  that  the  complaint 
seeks  to  recover  Judgment  and  decree  requir- 
ing this  defendant  to  satisfy  of  record  a  cer- 
tain deed  of  trust,  and  also  seeks  to  recover 
a  money  Judgment  against  the  defendant 
Bose  A.  Lowe,  as  administratrix,  and  that 
this  defendant  has  no  connection,  direct  or 
remote,  with  the  said  claim  against  Bose  A. 
Lowe,  administratrix ;  (3)  that  there  is  de- 
fect or  misjoinder  of  parties  defendant  In 
that  this  defendant  Is  joined  as  a  defendant 
with  the  defendant  Bose  A.  Lowe,  adminis- 
tratrix, upon  a  cause  of  action  with  which 
this  defendant  has  no  connection. 

On  the  23d  day  of  May,  1910,  these  sep- 
arate demurrers  to  the  complaint  were  sus- 
tained by  the  court,  and  the  plaintiff  allow- 
ed ten  days  in  which  to  amend  his  com- 
plaint. On  the  28th  day  of  May,  1010,  the 
plaintiff  moved  the  court  to  dismiss  as  to 
Bose  A.  Lowe,  administratrix.  On  June  25, 
1010,  this  motion  of  the  plaintiff  was  denied 
by  the  court,  but  for  what  reason  does  not 
appear  in  the  record.  On -the  same  day  the 
plaintiff  tendered  his  motion  to  amend  the 
complaint  by  striking  out  the  >name  of  Bose 
A.  Lowe,  as  administratrix,  as  one  of  the 
defendants.  This  motion  was  likewise  de- 
nied. On  September  13,  1910,  the  court  or- 
dered the  dismissal  of  the  suit  as  to  the  de- 
fendants Jessie  D.  Lawrence  and  W.  H. 
Malone,  as  public  trustee.  Tba  court  later 
dismissed  the  suit 

The  only  reason  given,  as  disclosed  by  the 
record,  for  the  denial  of  the  mbtion  of  the 
plaintiff  to  dismiss  as  to  the  administratrix 
and  to  amend  the  complaint  in  tliat  regard 
is  as  follows:  "The  Court:  The  motion  will 
have  to  be  denied  for  the  reason  that  the 
court  has  sustained  demurrers  as  to  the 
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other  defaidants  on  the  ground  of  mlsjolnd- 
der  of  parties  and  misjoinder  of  causes  of 
action.  They  are  ont  of  court,  as  tbe  court 
understands  it"  Just  bow  the  defendants 
Lawrence  and  tbe  public  trustee  could  get 
out  of  court  by  reason  of  tbe  court's  action 
in  sustaining  tbelr  separate  demurrers  to 
tbe  complaint  does  not  appear. 

It  would  seem  from  tbe  briefs  of  counsel 
that  tbe  demurrers  were  sustained  upon  tbe 
ground  of  misjoinder  of  parties  defendant 
and  tbe  improper  Joining  of  several  causes 
of  action.  Tbe  dismissal  by  the  plaintiff  as 
to  tbe  defendant  administratrix  would  bare 
relieved  tbe  complaint  of  each  of  tbese  ob- 
jections. 

[1-3]  There  is  but  one  cause  of  action  stat- 
ed In  the  complaint,  viz.,  the  failure  to  com- 
ply with  the  terms  of  a  contract  duly  stated, 
and  praying  specific  performance,  or  in  the 
altematlve  a  rescission  of  tbe  agreement. 
If  we  admit  that  the  administratrix  of  the  es- 
tate of  Lowe  was  not  a  proper  party  to  the 
acUon,  then  It  was  tbe  duty  of  tbe  court  to 
permit  the  plaintiff  to  dismiss  as  to  such  ad- 
ministratrix. The  motion  to  amend  by  strik- 
ing her  name  from  tbe  complaint  was  but  a 
repetition  In  another  form  of  tbe  motion  to 
dismiss  as  to  the  particular  defendant  The 
pabllc  trustee  was  merely  a  formal  party 
defendant  It  Is  usual  in  such  cases  to  make 
such  official  a  party  to  the  suit  He  may  not 
be  a  necessary  party  defendant  but  he  is 
a  proper  party.  If  the  court  had  permitted 
the  plaintiff  to 'dismiss  as  to  the  administra- 
trix of  the  agent  Lowe,  as  It  should  have 
done,  the  complaint  would  have  stated  a 
good  cause  of  action  against  defmdant  Law- 
rence, and  bat  one  cause. 

[4]  It  Is  Inexplicable  that  the  court  sbonld 
upon  its  own  motion  Iiave  dismissed  tbe 
case  as  to  the  defendant  Xiawrence,  the  real 
party  in  interest  and  tbe  only  party  charged 
with  wrong,  or  that  It  should  have  a  few 
days  later  dismissed  the  entire  proceeding. 
Such  action  was  clearly  error.  Under  tiie 
complaint,  the  plaintiff  executed  to  the  de- 
fendant Lawrence  bis  promissory  note  In  tbe 
sum  of  $1,800  for  a  loan  of  tlutt  amount  of 
money  and  secured  tbe  payment  of  this  by 
the  execution  of  a  trust  deed  upon  his  prem- 
ises. The  defendant  has  advanced  but  9737.- 
31  of  this  sum  and  refuses  to  advance  the 
remainder  of  the  loan.  Plaintiff,  alleging 
completion  of  tbe  building  according  to  the 
agreement  demands  tbe  remainder  of  the 
sum  for  which  he  has  executed  bis  note  and 
trust  deed,  or  that  the  defendant  accept  a 
return  of  the  sum  received,  together  with  in- 
terest, and  cancel  tbe  note  and  trust  deed. 
It  was  the  duty  of  the  court  to  require  this 
defendant  to  plead  to  tbe  complaint 

The  Judgment  is  reversed,  with  instruction 
to  proceed  in  accordance  with  these  riews. 

MUSSEB.  a  J.,  and  OARRIGUBS,  J.. 

concur. 


MATN  T.  FEOPUO. 

(Supreme  Court  of  Colorado.  Dec.  1,  1913.) 
Bbidgbs  (I  28*)— Obihinax,  OraMSEs— Will- 

TOL  OK  MAUCIOUS  IkJCBT. 

Under  Laws  1903,  p.  410,  requiring  all  pei^ 
sons  o^atiiig  steam  thresbing  <.hinf«.  oi 
using  the  punlic  roads  ior  transportinf  sndi 
macbines  or  other  heavy  machinery,  to  use  a 
sufficient  nnmber  of  heavy  planks  when  neces- 
sary to  protect  all  bridges  from  being  broken 
thereby  in  passing  over  tnem,  and  provulns  tbat 
any  person  purposely  destroying  or  iajuring 
any  bridge  SDall  forfeit  a  sum  not  less  than 
SlOO  nor  more  than  |300,  and  shall  be  liable 
for  all  damages  occasioned  thereby  and  all  neo 
essary  costs  for  rebuilding  or  repairing  Uit 
bridge,  tbe  mere  intentionai  attempt  to  croM  a 
bridge  with  a  traction  engine,  without  cma^- 
ing  with  such  statute  under  the  honest  buief 
that  the  bridge  would  support  tbe  engine,  did 
not  make  tbe  person  so  attempting  criminall; 
liable  under  Rev.  St  1908,  1  187i,  providiiig 
that  any  person  willfully  and  malicioosly  break- 
ing down  or  otherwise  destroying  or  damagiof 
any  bridge  shall  be  punished  as  there  provided. 

[Ed.  Mote.— For  other  cases,  see  Bridges, 
Gent  Dig.  H  04-66;  De&  Dig.  |  28.*] 

Error  to  La  Plata  Connty  Conrt;  Bldiard 
McGloud.  Judge. 

Mattlnw  V.  Hayn  was  convicted  of  an  of- 
fense, and  be  brings  error.  Reversed  and  re- 
manded, with  directions. 

Perkins  A  Main,  of  Durango,  fdr  plaintiff 
In  error.  Fred  Farrar,  Atty.  Gen.,  and 
Frank  a  West.  Asst.  Atty.  den.,  A»r  the  peo- 
ple. 

CARRI0UB8,  J.  1.  Defendant  owned  and 
operated  a  thrrahlng  machine  which.  In  his 
work,  was  transported  from  place  to  place 
with  a  traction  engine.  November  1, 1912,  he 
attempted  to  drive  the  engine  across  a  pnb- 
11c  bridge  without  planking  It  and  the  w^ht 
damaged  the  bridge.  He  was  arrested,  tried, 
and  convicted  on  an  information  drawn  un- 
der an  act  of  the  Legislature  entitled  "Ab 
act  concerning  the  offense  of  malicious  mis- 
chier*  (S.  L.  1889,  p.  242).  which  provides 
that,  if  any  person  shall  wUlfolly  and  nui- 
Udously  break  down,  level,  demolish,  or  oth- 
erwlse  destroy  or  damage  any  bridge,  be 
shall  on  conviction  be  punished  as  prorid- 
ed  by  the  act  (R.  S.  1908,  S  1874). 

The  Information  charges  that  defendant 
wantonly,  willfully,  maliciously,  and  unlaw- 
fully broke  down,  injured,  and  damaged  a 
bridge,  the  property  of  Ia  Plata  county,  by 
driving  and  transporting  a  steam  threshing 
engine  and  machine  over  and  upon  It  with- 
out protecting  It  with  planks,  whidi  was 
necessary,  and  damaged  It  in  the  sum  of  190. 

2.  There  is  no  dispute  about  the  material 
facts.  In  1912  the  county  commissi ooera 
erected  a  cable  or  suspension  bridge  across 
Pine  river.  In  November  defendant,  while 
trying  to  cross  It  with  a  traction  englDe, 
cracked  three  of  the  strings.  There  Is  no 
direct  evldencs  of  malice  or  evil  derign  or 
intention,  nor  any  fticts  from  which  they 
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mlglit  be  Implied,  asd  they  are  eliminated 
from  the  case.  The  Attorney  General  makes 
no  claim  that  the  evidence  shows  any  ma- 
licious iDtent  to  damage  the  bridge.  Be- 
fore drlrlDg  onto  it,  defendant  and  bis  &h 
glneer  went  under  the  bridge,  made  a  person- 
al inspection,  and  honestly  believed  they 
could  safely  cross.  Besides,  it  is  natoral  for 
every  person  to  protect  his  life  and  guard 
his  property  from  damage,  and  it  does  not 
seem  reasonable  that  the  defendant  would 
drive  upon  the  bridge  with  the  evil  intent  of 
breaking  it  down.  Supporting  defendant's 
theory  that  it  was  an  accident,  the  uncontra- 
dicted evidence  idiows  tbat,  at  the  point 
where  the  damage  occurred,  one  of  the  sup- 
porting rods,  suspended  from  the  cable 
through  an  I*beam  which  supports  the  string- 
ers, had  slipped  on  the  cable  and  dropped 
throng  the  I-beam  several  inches,  so  that 
it  was  without  any  support  from  the  rod, 
wbicb  weakened  the  bridge. 

3.  The  information  evidently  was  drawn, 
the  case  tried,  conviction  had,  and  sentence 
pronounced  on  the  theoiy  that  if  the  defend- 
ant omitted  a  duty  imposed  by  statute  in  not 
planking  the  bridge,  which  resulted  in  Its 
injury,  he  was  guilty  of  mallcions  mischief, 
regardless  of  evil  intent  The  court  refused 
all  ln8tructi<«ia  on  the  questions  of  accident, 
good  faith,  evil  design,  or  intention.  It  gave 
as  one  Instruction  section  K831,  R.  S.  1908, 
regarding  the  planking  of  bridges,  and  told 
the  Jury  that  "unlawful"  meant  contrary  to 
law,  without  authority  of  law^  and  Implies 
tbat  the  act  was  not  done  as  the  law  allows 
or  requires.  The  theory  was  that  If  it  was 
unlawful  to  cross  the  bridge  without  plank- 
ing It,  wbicb  resulted  in  the  damage,  defrad- 
ant  was  guilty  of  malicious  mischief  because 
the  act  was  unlawful,  r^rdless  of  evil  in- 
tent. Defendant  requested  instructions  sub- 
stantially as  follows,  which  were  refused  by 
the  court:  The  statute  under  which  this 
prosecution  is  brought  Is  entitled  "An  act 
ctmcemiDg  malicious  mischief,"  and  before 
you  can  And  the  defendant  guilty  you  must 
be  satlsfled  from  the  evidence  beyond  a  rea- 
sonable doubt  that  in  d<dng  the  act  complain- 
ed of  be  was  moved  by  wanton  and  malldouB 
Intent  or  purpose  to  injure  the  bridge ;  and, 
if  you  find  from  the  evidence  that  the  injury 
complained  of  was  the  result  of  a  mistake  in 
Judgment  without  any  intent  to  bijure  or 
destroy  tiie  bridge,  you  must  acquit  the  de- 
fendant. If  the  defendant  in  the  exercise 
of  his  honest  Judgment  believed  it  was  not 
necessary  to  idank  the  bridge,  he  cannot  be 
held  to  be  crlmbially  liable  for  a  mistake  in 
Judgment  unaccompanied  by  any  intentional 
violation  of  the  law.  In  order  to  convict 
the  defendant,  you  must  be  satlsfled  from 
the  evidence  beytmd  a  reascmable  doubt  that 
the  injury  to  the  bridge  was  caused  by  the 
willful  act  of  the  defendant;  and,  If  you 
find  that  it  was  caused  by  any  defect  In  the 

*For  other  omw 


construction  or  the  condition  of  the  bridge, 
you  will  acquit  him.  We  cannot  approve  of 
the  theory  adopted  by  the  prosecution. 

4.  In  1903  the  Legislature  passed  the  fol- 
lowiiv  statute: 

•'Section  1.  It  shall  be  the  duty  of  all 
persons,  assodattons  and  corporations  oper- 
ating steam  thrediing  machines  or  vehicles, 
or  using  the  puUle  roads  for  transporting 
such  machines,  or  other  heavy  machinery, 
to  use  a  sufficient  number  of  heavy  planks, 
wherever  necessary,  to  protect  all  ddewalks, 
bridges,  culverts  and  causeways  from  being 
broken  by  said  steam  tbresblng  machines, 
or  other  heavy  machinery,  In  passing  over 
the  same 

"Sec.  2.  If  any  person,  association  ot  cor- 
poration shall  purposely  destroy  or  Injure 
any  sidewalk,  bridge,  culvert  or  causeway, 
or  remove  any  of  the  timber  or  plank  there- 
of, or  obstruct  the  same,  he  shall  forfeit  a 
sum  not  less  than  one  hundred  dollars,  nor 
more  than  three  hundred  dollars;  and  shall 
be  liable  for  -all  damages  occasioned  thereby 
and  for  all  necessary  costs  for  rebuilding  or 
repairing  the  same.  And  all  forfeitures  and 
sums  of  money  -  recovered  under  this  act 
shall  be  turned  into  the  county  road  fund." 
Sesa.  LawB,  1903,  p.  410. 

The  defendant  seems  to  have  been  tried  for 
violating  the  above  statute  Imposing  only  a 
civil  liability,  and  sentenced  for  violating 
the  malidoos  mischief  act  imposing  a  crim- 
inal liability.  The  mere  Intentional  doing  of 
an  act  prohibited  by  statute,  or  omitting  the 
performance  of  a  statutory  duty,  does  not 
alone  constitute  malicious  mischief,  thou^  it 
may  damage  the  pro[>erty  of  another.  The 
malicious  mischief  statute  Is  criminal,  and 
it  is  not  its  province  to  make  simply  the  In- 
tentional doing  of  an  unlawful  act,  whlcb 
injures  another's  property,  a  crime  Inde- 
pendent of  any  evil  purpose  or  intention. 
The  bridge  statute  given  to  the  Jury  carries 
with  it  Its  own  penalty,  which  Is  dvil,  and 
had  no  place  in  the  trial  of  tbls  case. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss. 

Reversed  and  remanded,  with  directions. 

MUSSBR,  0.  J.,  and  SOCyn?*  Ji  omcnr. 


BU8HXELL  v.  LARIMER  ft  WBLD 

IRR.  CO. 

(Supreme  Court  of  Colorado.    Dea  1,  1913.) 

1.  JuDouENT  (I  716*)— Rw  Judicata. 

A  judgment  in  a  former  action  by  defend- 
ant bereio  against  plaintiff  irrigation  company 
herein,  involving  the  same  water  rigbts,  ad- 
jud^ing  that  defendant  faereiu  should  have  the 
nse  and  enjoyment  of  a  certain  headgate  with 
others  and  restraining  plaintiff  herein  from  in- 
terfering with  defendant's  water  right  or  the 
amount  or  manner  of  diversion,  was  a  bar  to 
a  subsequent  suit  by  plaintiff  herein  to  restrain 
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defendant!  from  opening  the  faeadgates  of  their 
ditch  and  taking  necessary  water. 

[Ed.  Note.— For  other  cases,  see  Jndgm^t, 
Cent  Dig.  SS  1244-1246 ;  Dec.  Dig.  |  T15.*]  ' 

2.  JuDOHXNT  (i  718*)— Rm  Judicata. 

A  former  adjudication  is  conclusive  in  a 
snbseqnent  proceeding  between  the  same  parties 
as  to  all  qaestions  which  might  have  been  rail- 
ed and  determined  in  tiie  prior  proceeding. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent.  Dig.  «  1063,  1066,  1099,  123^1237^ 
1239,  ml,  1247;  l5ec.  Di^.  S  713.*] 

Error  to  District  Conrt,  Larimer  Ommt^; 
Jas.  E.  Garrignes,  Judge. 

Suit  by  the  Larimer  &  Weld  Irrigation 
Company  against  E.  H.  Bnshnell  and  others. 
Judgment  for  plalntlfF,  and  defendant  named 
brings  error.  Beversed. 

Fandier  Sarcbet,  of  Ft  Oollins,  for  plain- 
tiff In  error.  Bhodes  ft  Famwifftti,  of  Ft 
Collins,  for  defendant  in  error. 


SCOTT,  J.  This  suit  was  brought  by  the 
Larimer  &  Weld  Irrigation  Company  against 
E.  H.  Bushnell,  plalntifT  In  error,  and  other 
defendants. 

It  was  allied  in  the  complaint  in  sub- 
stance: That  the  plaintUf'  Is  the  owner  of 
a  line  of  ditch  known  as  the  Larimer  & 
Weld  Irrigation  Company's  canal,  and  from 
which  it  supplies  water  to  irrigate  many 
thousands  of  acres  of  land  to  various  con- 
sumers, Including  the  defendant,  each  of 
said  defendants  having  contracts  to  which 
the  plaintiff  was  a  party,  giving  them  right 
to  have  and  receive  from  the  plaintiff  water 
sufficient  to  Irrigate  their  lands  mentioned 
and  described  in  the  several  contracts.  That 
the  plaintiff  has  a  superintendent  in  charge 
of  this  canal,  whose  duties  are  to  regulate 
and  operate  the  canal  and  make  distribu- 
tion of  water  to  the  parties  entitled  thereto. 
That,  in  order  that  the  superintendent  of 
the  plaintiff's  canal  may  properly  run  and 
operate  the  same  and  make  proper  distribu- 
tion of  the  water  therefrom,  it  Is  necessary 
that  he  should  have  charge  and  control  of 
the  headgates  upon  the  canal  used  for  the 
distribution  of  water.  It  Is  then  charged 
that  the  defendants  claim  and  undertake  to 
exercise  the  right  or  privilege  of  control 
and  operation  of  the  various  headgates  be- 
longing to  the  plaintiffs  and  to  raise  and 
lower  such  headgates  and  take  water  from 
the  said  canal  without  any  supervislou  by 
the  plaintiff's  superintendent,  and  refuse  to 
allow  the  plaintiff  to  have  any  voice  or  say 
as  to  any  water  so  needed  by  said  defend- 
ants, and  as  to  when  it  is  proper  that  said 
headgates  should  be  open  or  closed,  or  as  to 
what  quantity  of  water  said  defendants  are 
to  receive  from  the  canal  through  said  head- 
gates,  and  that  defendants  have  opened  said 
headgates  without  authority  from  the  said 
superintendent  and  have  assumed  to  take 
from  plaintiff's  superintendent  the  right  to 
conduct  and  operate  said  ditch  or  control 


the  same,  or  tbe  dlstrlbutlott  d  water  there- 
from, In  80  for  as  the  headgates  of  the  de- 
fendants are  concerned. 

The  complaint  prays  for  an  lnjunctl(m  to 
prevent  these  acts  and  to  compel  the  de- 
fendants to  receive  the  water  to  which  tbey 
are  entitled  by  the  direction  and  order  of 
the  superintendent  of  the  plaintiff.  To  this 
complaint  the  plaintiff  In.  error,  defoidant 
Bushnell,  filed  bis  separate  answer.  In  which 
he  pleads  that  the  matters  and  things  In* 
Tolved  in  the  complaint  are  as  to  him  res 
adjudicate.  It  Is  alleged  In  this  answer 
that  an  adjudication  of  the  matters  com- 
plained of  was  had  In  tiie  case  of  fiie  said 
defendant  Bushnell  against  the  Larimer  & 
Weld  Irrigation  Company,  pUdutlfl  In  this 
case,  instituted  In  Uie  district  conrt  of  Lar- 
imer countr  on  the  4th  6aj  of  Juinaiy. 
1901.  Tbe  pleadings  and  decree  in  that 
case  are  folly  set  out  In  Bushnell's  answer 
In  VbiB  case.  From  these  it  a^eara  tliat 
there  were  certain  original  own«s  oC  ap- 
propr^tlons  and  priorities  of  the  irrigation 
ditch,  then  known  as  "irrigation  dltdi  Mo. 
10,"  taking  its  supply  of  water  tnm  Ihe 
Cat^  la  Poodre  river,  and  that  Benjamin 
Eaton,  the  grantor  of  the  Larimer  ft  Weld 
Irrigation  Oon^any,  entered  into  a  oontnct 
with  each  of  the  said  owmn  of  prioritlee 
and  consomers  of  water,  among  which  wa» 
Franklin  W.  Garrett,  from  whom  Bushndl 
deralgned  his  title.  The  contract  between 
Eaton  and  Garrett  was  fully  set  out  in  the 
complaint  In  the  case  ot  Bushnell  t.  Iirlga- 
tlon  Co.,  as  follows: 

"Know  all  men  by  these  presents  that  I, 
Franklin  W.  Garrett,  of  the  county  of  Lari- 
mer, state  of  Colorado,  for  the  considera- 
tion hereinafter  expressed  to  be  performed 
by  Benjamin  H.  Eaton,  his  heirs  and  as- 
signs, do  hereby  sdl,  give,  grant  and  release 
unto  the  said  Benjamin  H.  Eaton,  his  heirs 
and  assigns,  all  the  right,  title  and  Interest 
which  I  have  In  and  to  any  shares  or  prlv- 
ll^es  or  any  surplus  credit  for  and  on  ac- 
count of  any  work  or  labor  performed  ou 
account  of  the  same  In  tbe  Irrigatlott  ditch 
known  as  Irrigation  Ditch  Company  Number 
T^  (10),  said  ditch  being  located  on  tbe 
north  side  of  the  Cache  la  Poudre  river  In 
tbe  county  of  Larimer,  state  of  Colorado. 
Witness  my  hand  and  seal  this  24th  day  of 
April,  A.  D.  1S78. 

"And  I,  the  said  Bmjamin  H.  Eaton,  do 
tiereby  agree  as  a  consideration  for  said 
grant  and  sale  above  ,made  that  the  said 
Franklin  W.  Garrett,  bis  heirs  and  asEdgns, 
shall  have  the  right  and  privilege  and  the 
said  right  and  privilege  Is  hereby  granted 
unto  the  said  Franklin  W.  Garrett,  his 
heirs  and  assigns,  to  take  from  said  Irriga- 
tion ditch  number  ten  (10),  at  the  place  where 
the  lower  portion  of  said  ditch  as  now  con- 
structed intersects  with  a  new  survey  made 
by  the  said  Benjamin  H.  Eaton,  a  sufflctent 
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qoantltT  of  water  to  Irrigate  one  hnndred  and 
sixty  (160)  acres  of  land  and  no  more.  The 
Tight  tx>  irrigate  the  said  one  hnndred  and 
sixty  (160)  acres  of  land  from  said  ditch 
shall  be  perpetual  and  wlthont  expense  to 
the  said  Franklin  W.  Oarretl;  In  maintaining 
said  ditch.  And  it  is  further  agreed  by  the 
said  Benjamin  H.  Eaton  that  in  case  he 
should  fail  to  keep  the  said  Htch  in  repair 
6o  that  tben  ahoold  not  be  aofllcient  supply 
of  water  In  aaid  ditdi  to  Irrigate  said  one 
hnndred  and  sixty  (160)  acres,  then  the  said 
Benjamin  H.  Eaton  sbaU  forfeit  Ids  ri^t  by 
virtue  of  each  sale  above  made  after  due  no- 
tice of  sndi  failure  and  neglect  on  his  part 
and  further  neglect  and  failure  aftor  said 
notice  on  his  part  to  perform  his  agreemoits 
as  aforesaid." 

It  WAS  farther  alleged  In  that  complaint 
that  after  the  execution  of  this  contract  the 
said  Eaton  acqiiired  the  rl^t  of  way  and  the 
approprlatlOD  and  priorities  and  right  to  the 
uae  of  waters  of  said  irrigation  ditch  No.  10 
for  the  purpose  of  mla^ing  and  extending 
the  same.  Also  that  on  the  24th  day  of  April, 
187S,  the  said  Oftrrett  was  the  owner  of  the 
N.  %  of  8.  B.  )4  of  section  8^  township  7, 
range  68  west,  and  other  lan<to  adjacent 
thereto.  The  land  thus  described  la  the  land 
now  owned  by  Bnshnell  and  Involved  in  this 
case.  It  was  farther  alleged  that,  pursuant 
to  the  terms  of  the  said  contract,  the  said 
Oarrett  diverted  from  the  said  dib^  the  con* 
tlnnons  use,  for  irrigation  and  domestic  pur- 
pose, of  saffl<dent  water  for  IflO  acres  of  said 
land,  including  the  said  described  tract; 
that  afterwards  Eaton  sold  and  conveyed  to 
the  defendant  company  the  said  Irrigation 
ditch  and  the  said  appropriations  of  water  so 
acquired  by  him ;  that  Garrett  conveyed  the 
said  tract  of  land  involved  in  this  suit,  to- 
gether with  all  rights  to  the  use  of  water  con- 
tained In  the  contract  with  Eaton,  to  Henry 
.T.  Miller;  and  that  during  the  month  of 
November,  18W,  Miller  conveyed  the  land, 
with  all  of  the  said  rights  to  water  and  use 
thereof  as  provided  In  said  contract,  to  the 
then  plalntllf  Bushnell,  defendant  In  this 
case,  who  has  ever  since  been  the  holder  and 
owner  of  the  same. 

It  Is  then  set  forth  In  the  complaint  in 
that  case  that  Garrett.  Miller,  and  plaintiff 
during  all  the  times  mentioned,  and  while 
each  Is  and  was  the  owner  of  the  water 
rights  In  question,  enjoyed  an  uninterrupted 
use  of  water  under  the  contract  with  Eaton 
for  Irrigation  and  domestic  purposes,  and  had 
the  sole  and  exclusive  control  of  the  said 
lieadgates  of  that  certain  lateral  ditch  ex- 
tending from  ditch  No.  10  and  known  as  the 
Larimer  and  Weld  canal,  to  the  land  afore- 
said, which  said  lateral  ditch  was  and  Is  used 
for  the  purpose  of  conducting  the  said  water 
to  the  said  premises;  that  Garrett,  Miller, 
and  the  plaintiff  in  succession  continuously 
used  the  said  water  upon  the  said  lands  for 
irrigation  and  domestic  porposes  and  mjoy- 


ed  the  sole  and  exclusive  control  of  said  head- 
gates  and  the  free  and  nnlntermpted  use  of 
said  headgates  until  some  time  during  the 
month  of  July,  1900,  when  the  defendant  in 
that  case,  the  irrigation  company,  caused  the 
said  headgates  to  be  locked,  and  denied  to 
the  plaintiff  Bushnell  the  use  of  water,  and 
refused  and  atiU  refuses  to  recognize  Bash- 
nell's  right  to  the  use  of  the  water  under  the 
terms  of  the  Eaton  contract  with  Oarrett 
Bnshnell  prayed  in  that  case  for  an  Injonc- 
tlon  against  the  def«idant  conytany  from  In 
any  manner  interfering  with  him,  his  heirs 
and  assigns,  In  the  use  of  the  water  nndet 
the  terms  of  the  Shton  contract.  To  this 
onnplaint  the  d^endant,  Uie  Larimer  St  Weld 
Irrigation  Oonqiany,  filed  Us  Uuwer,  admi^ 
ting  the  facts  net  vp  generally  in  the  com- 
plaint, but  alleged  that  on  the  31«t  day  of 
December,  1881,  Garrett  assigned  all  his 
ri^ts  and  intrawts  under  the  Eaton  contract 
to  the  said  irrigation  company,  and  received 
In  consideration  therefor  the  naual  water 
contract  of  the  Larimer  *  Weld  Irrigation 
Company  for  what  was  known  as  two  water 
tlf^ts.  including  one  for  the  premises  Involv- 
ed in  this  action,  and  thwefture  that  Bnah- 
nell's  rights  woe  Undted  to  such  new  con- 
tract 

Among  other  provisions  in  the  said  contract 
between  Garrett  and  the  irrigation  company 
are  the  following:  "In  consideration  where- 
of the  said  second  party  agrees  to  surrender 
and  cancel,  and  hereby  does  surrender  and 
canc^  a  certain  agreement  between  Benja- 
min H.  Eaton  and  himself  in  regard  to  water 
for  160  acres  of  land,  dated  the  24th  day  of 
April.  1878.  And  in  case  the  second  party 
shall  fall  to  perform  and  complete  all  and 
each  of  said  agreements  and  stipulations 
aforesaid,  strictly  and  literally,  without  any 
failure  or  default,  then  this  contract,  so  far 
as  it  may  bind  said  first  party,  shall  become 
utterly  null  and  void,  and  all  tights  and 
Interests  hereby  created  or  then  existing  in 
favor  of  the  second  party,  or  derived  from 
him,  shall  utterly  cease  and  determine,  and 
all  equitable  and  legal  Interests  in  the  water 
rights  hereby  contracted  to  be  conveyed  shall 
revert  to  and  rest  in  said  first  party  without 
any  declaration  of  forfeiture,  or  any  other 
act  of  said  first  party  to  be  performed,  and 
without  any  right  of  said  second  party  of 
reclamation  or  compensation  for  moneys 
paid,  or  service  performed,  as  absolutely, 
fully,  and  perfectly  as  if  this  contract  had 
never  been  made." 

The  plaintiLff  Bushnell  tn  his  replication  to 
the  answer  of  the  Larimer  &  Weld  Irrigation 
Company  In  that  case  admitted  the  execu- 
tion of  the  aadgnment  and  agreement  set  up 
in  the  answer  of  the  irrigation  company,  but 
contended  that  the  irrigation  company  should 
not  prevail  for  two  reasons: 

(1)  That,  at  all  times  since  the  execution 
of  the  said  assignment  and  agreement,  the 
Larimer  ft  Weld  Irrigation  Company  had 
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treated  tbe  said  Oarrett  and  bis  Bucceasors  In 
Interest  as  tliongh  the  latter  contract  had 
not  been  executed,  and  has  abandoned  the 
same,  and  that  the  Eaton  contract  was  In 
foil  force  and  eflfect  Town  both  parties  Uiere- 
to  and  their  succeabors  in  Interest  ft>r  that 
during  each  and  ev^  year  since  the  2d  day 
of  November,  1881,  Garrett  and  his  succes- 
sors In  Interot,  Miller  and  the  plaintiff,  have 
taken  wat«:  from  the  canal  of  the  said  com- 
pany and  regulated  the  head^ates  of  the  lat- 
eral through  which  water  has  been  taken  to 
Irrigate  the  lands  of  the  plalntUT  at  all  times, 
without  any  let  or  hindrance  as  to  the 
amount  of  mter  required  to  Irrigate  said 
land,  as  at  such  time  was  deemed  necessary 
the  plaintiff  and  Ms  predecessors  to  di- 
TOrt  water  from  the  canal  of  the  defendant 
and  apply  It  upon  Ids  said  land,  and  that  the 
defendant  since  said  date,  and  Its  employes, 
at  all  times  immediately  preceding  the  com- 
mencement of  the  action,  acted  upon  and 
treated  the  said  contract  set  out  In  the  irri- 
gation company's  answer  as  of  no  binding 
force  and  effect,  and  at  all  limes  since  the 
execution  <^  the  contract  between  the  irriga- 
tion company  and  Garrett  have  not  attempted 
in  any  way  to  enforce  any  of  the  provledons 
of  the  lattra'  contract,  but  have  acted  entire- 
ly upon  the  contract  as  between  Garrett  and 
Eatim,  and  ttiat  CUmrett,  acting  upon  the 
said  conduct  of  the  defendant  irrigation  com- 
pany, its  offlcos,  agent,  and  eniTplayea,  and 
relying  thereon,  sold,  assigned,  and  trans- 
ferred said  water  right  upon  that  express 
understanding  and  belief  to  Henry  T.  Bflller, 
and  that  the  said  MUler,  relying  upon  the 
conduct  of  the  defoidant  its  officers,  agent 
and  employes,  and  from  the  statement  then 
made  to  him  by  Eaton,  thai  the  presldmt  of 
the  defendant  company,  to  the  effect  that 
the  contract  between  Eaton  and  Garrett  was 
in  fore^  and  that  he  had  the  pxiTllege  of 
taking  all  Uie  water  turn  said  ditch  that 
he  needed  for  the  irrigation  of  the  land  In 
question  wherever  he  needed  It,  sold,  assigned 
and  transferred  to  the  plaintiff  said  water 
right  as  being  an  approved  perpetual  right 
to  the  use  of  the  water  upon  the  land  of  the 
plaintiff,  and  the  plaintiff  Budmetl,  so  rely- 
ing on  the  acts  and  conduct  of  the  company, 
purchased  the  said  rights. 

^  That  In  an  action  In  the  district  court 
of  Larimer  county  in  the  year  1884,  wherein 
the  Colorado  MUling  &  Elevator  Company 
was  plaintiff  and  the  Larimer  &  Weld  Irriga- 
tion Company  was  codefendaut  with  all  the 
original  contract  holders  of  the  No.  10  ditch 
and  their  successors  In  Interest,  wherein  It 
was  sought  to  adjudicate  the  right  to  the 
use  of  water  in  the  Cache  la  Poudre  river  as 
between  the  said  defendant  company  and  the 
said  the  Colorado  Milling  &  Elevator  Com- 
pany, as  well  as  all  the  original  contract 
holders  in  No.  10  ditch  with  the  said  Eaton 
and  their  successors  In  interest,  the  said  de- 
fendant, the  Larimer  &  Weld  Irrigation  Com- 
pany, in  its  own  behalf  as  well  as  on  behalf 


of  the  said  original  contract  holdm  of  the 
No.  10  dltcb  and  their  aucoessors  In  Interest, 
answered  and  allseed,  among  other  tUngs: 
"Th».t  dnzing  the  year  1878  the  detaidant 
B.  H.  Eaton  purdiased  said  ditch  or  canal 
No.  10,  together  with  all  ritftits,  title.  Interest; 
and  iHlTll^es  therdn,  and  ttw  appnvili- 
tlons  thereof,  for  the  porxmse  of  enlarcisg 
and  extending  the  said  dltdtx  and  for  the  pur- 
pose of  supplying  defendants,  including  Ben- 
ty  T.  Miller,  with  water  tot  Ixrlgatlon  pnr- 
poees  and  other  bwefldal  uses,  and  opoa  the 
express  consideration  that  the  said  persons 
above  named  as  defradants  aad  ownen  of 
land  under  and  users  of  miter  from  tbe  nSA 
dltdi  or  canal  No.  10^  have  tb»  jwivU^  of 
conducting  flrom  said  irrigation  ditA  a  snfll- 
dent  supply  or  quantity  of  mtter  to  irrigate 
thrtr  said  lands ;  that  all  sndi  rights  were 
made  perpetual  and  preferred,  as  agalost 
water  rights  thereafter  granted  and  aognlred 
in  said  canal;  that  the  amount  of  water 
actually-  necessary  to  irrigate  tlw  ssld  lands 
belongiDC  to  defendants.  Including  Houy  T. 
BflUer  and  others  ftir  tbelr  benefldal  uses, 
As  whidi  ssid  water  baa  been  suppled,  is 
much  more  than  19%  cubic  feet  of  water  per 
second  of  tbne"— whidi  said  allegations  wete 
proved  and  adndtted  by  the  plaintiff  In  said 
proceeding,  and  Judgment  of  rtiwniMMi  as  to 
said  Henry  T.  Miller  and  the  other  holders 
of  sidd  No.  10  contracts  was  duly  glvoi  and 
entered  by  said  court  on  the  27tta  day  of  De- 
cemba*,  18M,  and  which  Judgmmt  Is  still  hi 
full  force  and  effect,  and  the  said  phdntUT 
herein  bad  actual  notice  of  and  participated 
in  said  oontroverqr  wlUi  Uie  said  Colorado 
Milling  A  Elevator  Company.  wl£h  full  notice^ 
knowledge,  consent,  and  raOficatiai  of  the 
said  defendant;  the  Larimer  ft  Weld  IR^- 
tlon  Company.  That  the  plaintiff,  relyhig 
upon  the  sold  admiaslonB  and  conduct  of  the 
Larimer  ft  Weld  Irrigation  Company  In  that 
proceeding,  and  whldi  was  then  of  record, 
and  believing  the  same  to  be  true,  purchased 
the  land  and  water  right  described  in  the 
complaint,  and  ever  since  has  used  the  wa- 
ter from  defendants*  canal  upon  the  bdlef 
and  understanding  that  be  bad  a  preferred 
perpetual  water  right  without  restiit^loD 
whatever  In  its  use,  as  alleged  and  proved  in 
said  proceeding. 

In  the  Judgment  rendered  in  the  said  canse 
of  Bushndl  V.  Larimer  ft  Weld  Irrlgati<m  Co, 
the  court  found  In  favor  of  the  plaintiff 
Buahnell  and  decreed  that  as  between  the 
plalntilt  Bnshnelt,  and  the  defendant,  tite 
irrigation  company,  its  successors  and  as- 
signs, Bushnell's  title  to  the  use  <tf  water 
from  the  canal  of  Uie  defendant  Irrigation 
company  was  held  and  adjudged  to  be  flw 
right  conveyed  and  CEpressly  described  in 
and  by  the  terms  of  the  Baton  contract;  and 
that  the  plaintiff  Bushnell,  bis  h^  and  as- 
signs, shall  forever  bold  and  enjoy  the  same 
as  though  the  said  contract  had  been  exe- 
cuted between  the  said  defendant  company 
and  the  said  plaintiff  BusbneU.  The  court 
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further  expressly  decreed  as  follows:  "And 
it  Is  further  ordered,  adjudged,  and  decreed 
that  the  said  plaintlfC  (Bushnell),  his  heirs 
and  assigns,  shall  hare  the  use  and  enjoy- 
ment of  the  headgate  aM  the  water  from 
said  canal  as  he  has  heretofore  enjoyed  the 
same  with  other  No.  10  contract  holders,  In 
and  from  said  defendants  canal,  sufficient  to 
irrigate  the  N.  ^  of  the  S.  E.  %  of  section 
8,  township  7  north,  range  68  west,  and  for 
domestic  parpoees,  and  that  the  said  de- 
fendant company,  its  agents,  attorneys,  and 
employes,  are  f orerer  restrained  and  enjoined 
from  in  any  manner  Interfering  with  the 
water  right  of  plalntUE  as  herein  adjudicated 
and  determined,  and  from  interfering  with 
him  as  to  the  amount  and  manner  of  diver- 
sion of  water,  agreeably  to  the  terms  of  said 
•contract,  except  that  the  said  plaintlfl,  his 
belrs  and  assigns,  shall  be  restrained  in  the 
amount  of  water  used  to  the  necessities  for 
irrigation  of  the  said  land  and  for  domestic 
purposes." 

It  is  farther  alleged  in  the  answer  of  Bush- 
nell In  the  present  case  that  the  said  decree 
has  never  been  disturbed,  appealed  from,  or 
reversed,  and  has  at  all  times  been  in  full 
force  and  effect,  and  .that  the  matters  and 
tilings  litigated  in  the  said  action  and  ad- 
judicated In  said  decree  are  the  same  matters 
and  things  which  the  said  plaintiff  seeks  to 
bare  litigated  and  adjudicated  In  this  action. 

The  defendant  in  error,  plalntUf  below  in 
this  case,  demurred  to  the  answer  of  the  de- 
fendant Bashnell,  which  demurrer  was  sas- 
tained  by  the  court  Plaintiff  In  error,  Bush- 
nell, electing  to  stand  on  his  answer,  the 
court  rendered  Judgment  against  him  In  con- 
formity with  the  prayer  of  the  complaint,  and 
which  Judgment  is  now  before  as  for  re- 
view. 

From  this  synopsis  of  the  pleadings  in  ttiis 
case  and  the  pleadings  and  Judgment  In  the 
case  of  Bushnell  v.  Larimer  &  Weld  Irriga- 
tion Co.,  it  will  be  observed  Chat  both  actions 
were  in  the  same  court;  that  the  latter  ac- 
tion terminated  In  a  Judgment  and  decree 
In  favor  of  Bashnell  and  against  the  Irriga- 
tion company;  that  at  the  commencement  of 
this  action  the  said  decree  was  In  fall  force 
and  effect;  that  the  parties  in  the  former 
salt  were  identical  with  the  parties  in  this 
suit;  and  that  the  matters  and  fhings  there 
litigated  are  Idratically  the  same  aa  are 
Bonght  to  be  litigated  in  this  proceeding. 

[1]  answer  of  the  plaintlfl  In  error, 
If  tme,  constituted  a  sofflcient  defense  to 
the  complaint  of  the  defendant  In  error,  for 
It  unmistakably  sets  forth  a  former  adjudl- 
catiou  between  the  parties  thereto  of  precise- 
ly the  same  matters  involved  in  this  pro- 
ceeding. 

[2]  It  is  settled  In  tbla  Jurisdiction  that  a 
former  adjudication  is  conclastve  in  a  sub- 
sequent  proceeding  between  the  same  parties 
as  to  every  matter  properly  Involved,  and 


which  might  have  been  raised  and  determined 
in  it  Johnson  v.  Johnson,  20  Oolo.  143,  86 
Pac.  898;  People  ex  rel.  Reynolds  v.  Board 
of  County  Commissioners  of  Rio  Grande 
County,  U  Colo.  App.  124  4  136,  82  Pac. 
748;  Breese  v.  Haley,  11  Colo.  351.  18  Pac. 
651;  City  of  Denver  v.  Lobenstein  et  al.,  3 
Colo.  216;  Clark  v.  Knox  et  sil,  32  Colo. 
342,  76  Pac  372 ;  Montezuma  CatUe  Co.  v. 
Dale,  16  Oolo.  App.  139,  63  Pac.  1058. 

The  answer  of  the  plaintiff  In  error  sets 
forth  facts  suffldeut  to.  sustain  a  plea  of 
former  adjndicatian  of  tba  matters  complain- 
ed of. 

The  Judgment  la  reremd. 

MUSSER,  a  J.,  and  GABBERT,  J.  ooncor. 


PRICE  V.  LUCKT  POOR  GOLD  MIVUVQ 
CO. 

(Supreme  Court  of  Colorado.    Dee.  1,  1913.) 

1.  VBinw  (!  18*)— Nature  of  Action. 

lu  an  action  in  Pueblo  county  a^inst  a 
smelting  and  refining  company  for  tbe  value  of 
ore  alleged  to  have  been  sold  and  delivered  to 
it  in  La  Plata  conntr,  Bnch  company,  on  affi- 
davits alleeinE  that  the  ore  waB  received  from 
P.  in  La  Plata  county ;  that  It  came  from  min- 
ing property,  title  to  which  was  claimed  by 
both  plaintiff  and  P. ;  that  in  conseQucoce  boto 
claimed  the  right  to  the  proceeds  thereof;  that 
certain  actions  were  then  pending  in  tbe  courts 
of  La  Plata  county  to  determine  such  title; 
and  that  defendant  had  no  interest  in  the  con- 
troversy except  that  it  desired  to  pay  the  value 
of  the  ore  to  the  par^  entitled  thereto— moved 
to  substitute  P.  as  defendant  npon  payment  of 
such  valne  into  court  Plaintltf  stirnilated  that 
such  rabstitntion  might  be  made,  una  in  effect 
agreeing  that  tlw  statraaents  of  tiie  affidavit 
were  tme,  and  the  snbatitutioa  was  made. 
Beld,  that  npon  such  substitution  the  action  be- 
came one  for  conversion  of  ore  by  P.  in  the 
conntT  of  La  Plato,  where  he  redded,  and 
should  be  tried  in  mat  county,  under  Code,  § 
29,  providing  that  all  cases  other  than  those 
Bpecified  in  preceding  sections  shall  be  tried  In 
the  eoonty  in  which  the  defendants,  or  any  of 
them,  reside,  and  was  not  triable  onder  the 
further  provision  of  that  section  that  actions 
on  boolc  accounts  or  for  goods  sold  and  deliver- 
ed may  be  tried  la  the  county  where  the  plabi- 
tiff  resides,  or  where  the  goods  were  sold. 

[Ed.  Note^For  other  cases,  see  VeniM.  Cent. 
Dig.  I  32;  Dec.  Dig.  {  IS^T 

2.  VENTne   (i   77*)  —  Chahqb  —  Waives  of 
Right. 

A  defendant  did  not  waive  bis  right  to 
have  the  venue  of  as  action  changed  to  the 
county  in  which  he  resided  by  filing  a  demurrer 
to  the  complaint  with  his  motion  for  the 
change. 

[Ed.  Kote.— For  other  cases,  see  Venue,  Cent- 
Dig.  If  09,  184,  188;  Z>e&  Dig.  1  77.*F 

Error  to  District  Court;  Poeblo  County :  C. 
S.  Essex,  Judge. 

Action  by  the  LaAy  Four  Oald  Mining 
Company  against  the  American  Smelting  & 
Refining  Company,  which  interpleaded  John 
M.  Prices  who  was  thereupon  sabstttnted  as 
defendant  Judgment  for  plaintiff,  and  the 
substltnted  defendant  biii^  error.  Revers- 
ed with  Instructions. 
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HcGIoskey  &  lioody,  ot  Dnrango,  and 
Charles  D.  Bradley,  of  Pueblo,  for  plaintiff 
in  error.  Joseph  Dye,  of  Pneblo,  far  def  aid- 
ant In  errw. 

SCOTT,  J.  On  the  29th  day  of  December, 

1911,  the  Lucky  Four  Qold  Mlolns  Company 
filed  Its  complaint  In  the  district  court  of 
Pueblo  county  against  the  American  Smit- 
ing &  Refining  Company,  alleging  that  on  or 
about  the  6th  day  of  December,  1911,  the 
defendant  was  and  Is  Indebted  to  the  plain- 
tiff in  the  sum  of  $200  on  account  of  gold, 
silver,  and  copper  ore  sold  and  d^vered  by 
the  plaintiff  to  the  def^dant  at  Dnrango, 
Colo.,  in  Denver  &  Rio  Grande  car  No.  6034, 
and  known  as  smelter  lot  No.  3549,  and  pray- 
ing judgment  for  the  amount  claimed.  On 
the  27th  day  of  January,  1912,  the  defendant 
the  American  Smelting  &  Refining  Ckunpany, 
acting  under  section  18  of  the  Civil  Code, 
and  In  fall  compliance  therewith,  filed  a 
motion  for  substitution  of  party  defendant, 
and  discharge  of  the  defendant  Smelting  & 
Refining  Company,  together  with  a  stipula- 
tion In  relation  thereto  between  the  plaintiff 
and  the  smelUng  and  refining  company,  de- 
fendant This  motion  stated,  in  substance, 
that  the  ore  in  question  was  delivered  to  the 
deffflidant  at  Durango  by  one  John  M.  Price ; 
that  Its  value  was  fl77.63,  which  sum  the 
defendant  was  then  holding ;  that  the  plain- 
tiff has  made  and  is  making  ttie  demand 
upon  the  defendant  for  the  value  of  the  said 
ore,  and  that  the  said  Price,  prior  to  the 
institution  of  the  suit,  now  and  at  all  times 
aincOi  has  likewise  made  and  still  makes,  de- 
mand upon  the  defendant  for  the  value  of 
the  said  ore,  and  that  Price  still  claims  that 
the  said  ore  was  his  property,  and  that  he  is 
entitled  to  the  value  thereof;  that  the  de- 
fendant has  no  interest  In  the  controversy, 
exc^t  that  it  desires  that  the  sum  of  money 
so  htid  by  it  may  go  to  the  person  or  party 
entitled  thereto,  and  tendered  the  said  sum 
of  money  Into  court  This  motion  was  snp- 
p<nrted  by  affidavit  The  proper  notice  of  the 
intratlon  to  file  the  said  motion  with  a  copy 
thereof  was  served  upon  Price  at  Durango, 
La  Plata  connty.   On  the  7th  day  of  March, 

1912,  the  court  altered  an  order  granting 
said  motion  of  substitution  and  the  discharge 
of  the  American  Smelting  &  Refining  Com- 
pany as  defendant  In  the  cause,  and  from 
liability  to  either  the  plaintiff  or  Price,  and 
substituting  Price  as  the  party  defendant 
This  order  was  to  become  effective  upon  the 
payment  of  the  sum  of  money,  so  stated,  Into 
court  Price  appeared  by  his  attorney  and 
excepted  to  the  making  and  entering  of  the 
order  of  substitution  and  discharge.  This 
objection  was  overruled.  Price  was  then 
ruled  to  plead  within  30  days  and  the  plain- 
tiff to  plead  within  30  days  after  service  of  a 
copy  of  defendant's  pleading. 

On  April  6,  1912,  the  defendant  Price  filed 
his  demurrw  to  the  complaint  of  the  plain- 
tiff In  the  following  language:  "The  defend* 


ant  John  it. '  Price,  in  the  abore-oitiaed 
cause,  by  his  attorn^  UcClodce7  ft  Moody 
and  C  D.  Bradley,  without  walTins  his  right 
to  an  application  for  a  change  of  Tenoe  here- 
in, demurs  to  the  complaint  of  the  plaindff 
In  said  action  upon  the  following  gnnnds. 
viz.:   (1)  Tliat  said  complaint  does  bm  al- 
lege and  state  facts  snffldoit  to  oonstttote  a 
cause  of  action  against  def^dant"   At  the 
same  time  Price  also  filed  his  motion  tor  ■ 
change  of  venue  and  upon  the  grounds  as 
follows:  "(1)  That  the  county  dealgoatcd  hi 
the  complaint  herein  namely  tlie  ooonty  ot 
Pueblo,  in  said  state  of  Colorado,  is  not  the 
iwoper  ooonty  In  which,  und^  the  law,  thl5 
action  should  be  tried,  such  pn^ier  conolj 
being  the  said  county  of  La  Plata;   (2)  that 
this  action.  In  so  far  as  this  defendaat  l5 
concerned,  if  for  anything.  Is  for  a  preCmded 
conversion.  In  the  county  of  Ia  Plata,  and 
state  aforesaid,  of  the  ores  mentioned  in  tbe 
complaint,  and  this  defendant,  at  the  time 
of  the  comm^cement  of  this  action,  aad 
for  a  number  of  years  prior  thereto,  was,  and 
ever  since  the  commencemeat  of  this  action 
has  been  and  now  is,  a  dtlxra  and  reridCDt 
of  said  connty  of  La  Plata,  and  service  of 
summons,  or  service. of  any  process  what- 
ever, in  this  action  was  not  and  lias  not  beoi 
made  u[>on  this  defimdant,  or  any  defloidant 
in  the  case,  in  said  county  of  PaeUo;  (3> 
that  this  action,  if  maintained,  wUl  involve 
the  Question  of  the  ownership  of  tlie  BadE- 
wbeat  lode  mining  <Ualm,  situated  in  tbe 
California  mlniog  district,  in  said  county  of 
La  Plata,  from  which  the  ores  moitioxied  In 
the  complaint  were  mined  and  tak^  and  tbe 
determination  of  the  interests  of  this  defend- 
ant and  others  in  said  "iininy  claim,  and 
their  right  to  occupy,  possess,  enjoy,  and 
mine  the  same,  and  to  have  the  ores  taken 
thwefrom.  Including  the  ores  in  question,  u 
a  prior  valid  mining  location  made  upon  the 
public  mineral  lands  of  the  United  States, 
held  adverse  to  the  plaintiff  herein,  and  as 
against  a  pretoided  right  thereto,  or  a  por- 
tion thereof,  by  the  plaintiff  under  and  bj 
virtue  of  a  wrongful  and  pretended  rdoca- 
tlon  and  the  filing  of  a  pret^ded  amended 
location  certificate  of  its  Lucky  Four  Na  i 
lode  claim,  dated  on  or  about  Octoba  23, 
1911,  and  subsequent  to  the  location  of  the 
said  Buckwheat  lode,  whereby  its  said  No.  2 
lode  claim  was  made  to  overlap  a  [mrtion  of 
tbe  said  Buckwheat  lode,  including  &  part 
of  the  ground  from  which  said  ore  was  taJc- 
ml" 

This  motion  was  siqtported  by  affidavits. 
While  the  demurrw  and  motion  for  change 
of  venue  was  pending,  and  on  the  12th  dt; 
of  October.  1912,  tbe  plaintiff;  with  leave  of 
court,  filed  Its  amended  complaint  differing 
from  the  original  comj^aint  only  In  that  the 
amount  claimed  is  $177.63,  and  reciting  that 
the  American  Smdtlng  &  Refining  Comptar 
Is  a  nonresident  corporation  doing  business 
in  the  state  of  Colorado,  and  that  since  tke 
bringing  9t  the  action  tbe  said  company  baa 
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paid  to  tlie  deik  of  the  district  court  of 
Pueblo  coDDtr  the  said  sum  of  V177.68.  wbldi 
amount  Is  the  value  of  the  goM,  rilrer,  and 
copper  ore  sold  and  ddUvered  by  the  plaintiff 
to  the  defendant  at  Durango.  Oolo.,  on  the 
6th  day  at  Deounber,  lAU.  The  substituted 
deCraidant  Price  was  permitted  to  withdraw 
his  demurrer  to  the  supplemental  complaint 
The  motion  for  change  of  venue  was  over- 
mi  ed,  whereupon  the  defendant  Price  declin- 
ed to  plead  fnrtha*  and  elected  to  stand 
upon  fala  appllcatfim  for  change  of  rmae. 
The  court  thweupon  rradered  judgment  in 
fovor  ot  the  plaintiff,  the  lAuAy  Four  Gold 
Mining  Oompany.  The  only  alleged  error 
relied  on,  la  the  action  of  the  court  In  de- 
clining to  grant  the  cluuige  of  venue. 

It  may  be  stated  that  there  la  no  dispute 
but  that  at  all  times  mentioned  the  LxuiSss 
Four  Gold  IDnlng  Oompany  was  a  Colorado 
corporation,  with  its  place  of  reddeuce  at 
PueUo,  that  the  American  Smelting  &  Be- 
fining  Company  was  a  fordgn  corporation 
authorized  to  do  bndnesa  In  the  state  of 
Colorado,  with  Its  headquarters  and  buslnesB 
oflSces  In  the  city  of  Denw,  and  that  the 
plaintiff  in  emv,  Jttm  M.  Price,  vras  a  resi- 
dent and  cidsen  of  Durango  In  La  Plata 
county,  Colo.,  to  which  county  the  change  of 
venue  was  asked. 

The  action  was  Inatitnted  ifl  Pueblo  coun- 
ty, service  of  summons  was  made  on  tlM 
American  Smelting  A  Seflnlng  Company  in 
the  and  county  at  Denver,  and  service 
of  notice  of  the  motion  fOr  substltntion  and 
disdiarge  was  made  on  Price  in  La  Plata 
county. 

Within  the  time  in  which  Price  was  order- 
ed to  plead  he  filed  his  motion  tor  a  change 
of  yeave  to  Ia  Plata  cotmty. 

[1]  It  will  be  observed  that,  in  this  mo- 
tion for  dlschaive  and  substitution  by  the 
▲nierlcan  Smelting  A  Refining  Cominny,  and 
In  tiie  affidavito  in  support  thereof  it  was 
declared  that  the  said  company  received  the 
ores  from  John  M.  Price  and  not  from  plaln- 
tiffa,  and  that  these  ores  came  from  mlntog 
property,  title  to  whldi  was  claimed  by  both 
the  def^dant  and  Price,  and  in  consequence 
both  claimed  the  right  to  the  proceeds  there- 
of. Further,  that  in  certain  actions  i)endlng 
in  the  courts  of  La  Plate  county,  this  ques- 
tion of  title  was  in  process  of  litigation  be- 
tween Price  and  the  plaintiff.  These  allega- 
tlons  were  not  disputed  by  the  plaintiff,  but 
on  the  contrary,  it  stipulated  that  sudi  snb- 
stttatlon,  and  for  the  reasons  stated,  should 
be  ordered  by  the  court  The  plaintiff  thus 
in  effett  agreed  and  the  court  must  have  nec- 
essarily found  that  the  statemente  upon 
which  such  motion  was  based  were  true, 
else  the  order  of  substitution  and  discharge 
could  not  have  been  entered.  Hence  this  ac- 
'Uon  is  in  fact  one  for  alleged  wrongful 
conversion,  occurring  In  La  Plata  county, 
where  Price  resided,  and  not  one  of  account 
between  the  plaintiff  and  the  SmdtiDg  A 
Refining  Company,  as  alleged  In  the  com- 


plaint For  this  reason  the  case  does  not 
come  within  the  provision  contained  in  sec- 
tion 29  of  the  Code,  aa  contended  by  the 
plaintiff,  that  'Actions  on  book  accounte  or 
for  goods  sold  and  delivered,  maj  be  tried 
in  the  county  where  the  plaintiff  resides,  or 
in  ttie  county  where  the  goods  were  sold," 
but  does  come  clearly  within  that  provision 
of  section  29  of  the  Code,  that  "in  aU  oth- 
er cases  the  actions  shall  be  tried  in  the 
conn^  in  which  the  defendants,  or  any  of 
them  may  reside  at  the  commencement  of  the 
action,  or  in  the  coun^  where  the  i^ahitiff 
resides  when  service  Is  made  on  the  d^end- 
ant  in  such  county."  Upon  the  entry  of  the 
order  of  substitution  and  disdiarge.  Price 
Itecame  tlw  sole  defendant  The  action  there 
became  one  of  alleged  wrongful  conversion 
of  the  ores  of  plalnttfl  by  Price,  and  within 
the  county  of  La  Plata,  where  Price  resided. 
Price  was  entitled,  under  the  stetute,  to  have 
this  issue  tried  in  the  county  of  his  residence. 
He  filed  his  motion  fbr  a  dtange  of  venue 
In  apt  time.  His  right  tliereto  was  absolute, 
and  the  funda  so  d^HWlted  must  abide  tbe 
Judgment  of  the  court 

The  last  expression  of  this  court  uiwn 
right  to  a  change  of  vmue  is  fbund  In 
Woods  Gold  Mining  Conotany  v.  Boyston. 
46  Colo.  191,  103  Paa  291,  where  it  was 
said:  Tt  is  altogether  clear  that  while 
the  conrt  acQulred  Jurisdiction  of  the  ac- 
tion the  service  of  summons  upon  dc- 
fwdant  in  Gunniatm  county,  It  was  Ite  im- 
Iieratlve  dnty  to  cliange  the  place  of  trial 
to  Chaffee  county,  upon  the  seasonable  ap- 
plication of  defendant  therefor.  It  tmd  no 
powor  in  the  pranlsas  fnrthw,  or  oth», 
than  to  order  the  transfer  to  be  made,  and 
its  trial  of  the  case  after  the  application  was 
made,  and  ite  Judgment  wwe  in  excess  of  Ito 
JurisdictinL  This  has  been  so  often  decided 
in  thia  steto  tliat  It  would  seen  superfinous 
to  cite  autboritlefl." 

[2]  But  it  la  said  that  even  though  the 
deCendant  in  this  case  had  su<^  right  he 
vralved  it  by  filing  his  demurrer  to  the  com- 
plaint It  has  been  decided  by  this  conrt 
that  in  case  where,  after  the  overruling  of 
defendant's  motion  for  a  change  of  venue, 
the  parties  thereafter  volunterlly  appeared 
and  went  to  trial  without  objection,  they  re- 
invested the  court  with  JurisdIctiOD.  Phce- 
nix  Inv.  Co.  v.  Oreger,  89  Oolo.  195,  88  Pac. 
1066.  But  no  case  has  Iwen  called  to  oar 
attention  where  it  had  been  held  that  a  de- 
fendant waives  his  statutory  right  in  this 
particular  by  the  filing  of  a  demurrer. 

The  precise  question  was  determined  In 
the  case  of  Smith  v.  Post  P-  A  P-  Co..  1J7 
Colo.  App.  243,  68  Pac  121,  where  the  court 
said:  "The  mere  entering  of  a  general  ap- 
pearance and  filing  of  a  demurrer  to  the 
complaint  contemporaneous  with  his  mo- 
tion, should  not  defeat  his  right  The  latter 
act  has  no  bearing  whatever  upon  his  right 
to  invoke  the  privilege  allowed  him  by  stat- 
ute and  indicates  no  intention  to  waive  it. 
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because  the  conrt  haa  fall  jurisdiction,  and, 
by  virtue  of  the  summons  already  served, 
he  is  compelled  to  appear  and  plead  at  some 
time,  whether  the  place  of  trial  la  dianged 
or  not" 

In  the  pending  case  the  defendant  Price 
filed  his  motion  for  a  change  of  venae  and 
his  demurrer  to  the  complaint  at  tbe  same 
time,  and  within  the  period  in  which  he 
had  been  ruled  to  plead.  B^de,  tbe  de- 
murrer in  express  terms  declared  that  It 
was  without  waiver  of  defendants  right  to 
his  application  for  a  diange  of  venue. 

Tbe  Judgment  is  reversed,  with  Instruc- 
tion to  enter  an  order  granting  the  defend- 
ant's motion  for  a  diange  venue  to  La 
Plata  coanty. 

MUSSER,  a  J.,  and  OARRIOUES»  J., 
concurring. 


PARSONS  et  al.  v.  PT.  MORGAN  RESER- 
VOIR &  IRRIGATION  CO.  et  aL 
^Supreme  Court  of  Colorado.    Dec.  1,  1913.) 

1.  Watebs  and  Watek  Coubsbs  (%  152*)— Ib- 

RIOATION— AbAWDONMMT. 

The  burden  was  on  the  one  asserting  it  to 
establish  the  atundoninent  of  prioritiei  to  di^ 

rights. 

[Kd.  Note.— For  other  easa^  see  Waters  and 
Water  Coarses,  Cent  Dig.  If  106,  157;  Dec. 
Dig.  i  152.*] 

2.  Watebs  and  Watcb  Ooubsbs  (|  162*)— Ib- 
bioation    Rights  —  Abandonuknt  —  Evi- 

DKNOE. 

Tbe  atmndonment  of  priorities  to  ditch 
rijrlits  mast  be  shown  by  dear  and  convincing 
evidence. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  ConTses,  Gent  Dig.  H  106,  157;  Dec. 
Dig.  {  152.»™  w 

3.  Watebs  and  Watbb  Comtsss  (1 161*)— Ib- 

BIOATION— "AbANDO  NU  ENT." 

An  abandonment  of  water  rights  consists 
of  the  act  and  Intention,  and  mere  ntHUDser, 
short  of  the  period  of  limitatkois,  Is  not  suffi- 
cient to  show  abandonment,  bat  nonoser  for  a 
considerable  time,  coupled  with  acts  showing  an 
intention  to  do  so,  may  establish  an  abandon- 
ment 

\Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  156;  Dec.  Dig.  | 
151.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  12,  13 ;  vol.  8,  p.  7659.1 

4.  Watebs  and  Wateb  Coubses  151*)— 
Irrioation—Abandonusnt  op  Rig-hts. 

To  prevent  an  abandonment  of  irrigation 
rights,  the  user  must  be  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  155;  Dec.  Dig.  § 
151.*] 

6:  Waters  and  Water  Goubses  (|  162*)— 
Ibbigation— Actions— Suffecienct  ow  Sv- 

IDBNOEJ— ABAK  DONHBNT. 

Eridence,  in  an  action  to  bave  priorities  in 
a  water  ditch  adjudged  to  have  iwen  abandoned, 
hetd  to  sastain  a  finding  that  there  had  been 
an  abandonment  befon  an  attempted  nse  of  the 
water  In  1905. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {|  166,  157;  Dec. 
Dig.  i  152.-3 


6.  Waters  and  Water  Coitssbs  (1 161*)— Ir- 
rigation—AsAinwNMENT  OF  kightb—Be- 

VIVAL. 

If  water  rights  had  been  lost  by  abandea- 

ment  a  subseqnent  attempt  to  use  the  water 

would  not  revive  such  rights. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  %  156 ;  Dec  Dig.  i 
151.*] 

7.  Watbrs  and  Water  Coubses  Q  152*>- 
Irrigation- Action— SumciBHcT  op  Evi- 
dence. 

EMdence,  in  an  action  to  have  prioriti« 
in  ditch  rights  adjndged  abandoned,  hOd  to 
show  that  the  acts  claimed  to  negative  tbe 
abandonment  were  not  done  in  good  £sith. 

[Bd.  Note^For  otiier  e«se%  see  Waten  sod 
Water  Courses,  Cent  Dig.  H  156,  157;  Dee. 
Dig.  S  152.*] 

Error  to  District  Ooni^  Morcan  Oontr; 

H.  P.  Btuke,  Judge. 

Action  by  the  Ft  Bforgan  Beswrolr  A  Ir^ 
rlgatlon  Company  and  others  against  F.  R 
Parsons  and  others.  Judgment  fbr  plain- 
tiffs, and  defendants  bring  error.  Affirmed. 

In  the  summer  of  1911  the  Ft  Morgan  Res- 
ervolr  &  Irrigating  Company  and  odios 
brought  an  action  against  F.  B.  Parsons  and 
others,  the  purpose  of  whldi  was  to  have 
priorities  awarded  the  Parsons  ditch  decreed 
abandoned.  The  defendants  answered,  pa^ 
ting  in  issue  the  material  allegations  of  tbe 
complaint  upon  which  the  atwndonment  of 
the  priorities  In  question  was  predicated. 
The  cause  was  tried  to  the  court  and  a  de- 
cree rendered  adjudging  that  the  priorities 
involved  were  abandoned,  and  decreeing  that 
the  defmdants  be  forever  restrained  and  en- 
joined from  diverting  any  water  thereunder. 
The  defendants  bring  the  case  bere  for  re- 
view on  error.  The  only  qnestion  urged  up- 
on our  attention  whidi  presents  any  merit  is 
that  the  testimony  is  InsufUctent  to  sustahi 
the  Judgmoit  of  the  conrt 

In  November,  1806,  Jsn&tx  statutory  adjo- 
dlcatioD  proceedings,  the  Pazacme  dltdi  wis 
awarded  priority  No.  2,  as  of  date  January 

I,  1871,  for  ft>ur  cubic  feet  of  water  per  sec- 
ond, and  priority  No.  46,  for  48  cubic  feet,  as 
of  date  September  8,  1889l  Then  is  stHoe 
conflict  In  the  testimony  as  to  the  date  wboi 
water  was  last  diverted  through  the  dltcb 
for  the  purpose  of  Irrigation;  It  being  tbe 
contention  on  the  part  of  tiie  deftmdants 
that  water  was  so  diverted  as  late  as  189T. 
and  possibly  1898.  There  Is  testimony,  how- 
ever, to  the  etTect  that  in  1896  a  flood  occnr 
red  in  tbe  river  which  destroyed  the  dlvot- 
Ing  dam  and  so  injured  the  headgate  and 
lowered  the  river  channel  tliat  the  ditch  was 
not  thereafter  used.  It  also  appears  from 
tbe  testimony  that  in  1898  Parsons,*  one  of 
tbe  owners  of  the  ditch,  constructed  a  dike 
across  Its  mouth  In  order  to  prevoit  lands 
under  the  ditch  from  being  flooded.  It  is 
clear  from  tbe  testimony  that  after  this  date 
the  dlt(^  was  not  used  for  any  purpose.  It 
also  appears  that  from  this  time,  and  possi- 
bly ft>r  some  time  prior*  no  woric  was  done 
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npon  tbe  ditch ;  tliat  it  was  broken  in  one  or 
more  places ;  that  it  had  been  fQled  In  by  the 
construction  of  roads  across  it — although 
Parsons  testifies  that  he  objected  to  the  con- 
struction of  one  highway,  and  was  told  by 
the  county  commissioner,  with  whop  he  talk- 
ed, that  if  the  ditch  was  put  in  repair  an 
o[>enlng  through  the  All  would  be  made  so  as 
not  to  interfere  with  the  flow  of  water  in  the 
ditch.  There  was  also  testimony  on  the  part 
of  the  defendants  to  the  effect  Uiat  the  own- 
ers of  the  Parsons  ditch  were  not  financially 
able  to  put  It  In  repair,  and  that  they  en- 
deavored to  secure  fnnds  for  this  purpose  or 
ctiange  the  intake  of  the  ditch  to  a  point 
further  up  the  river  or  constmct  another 
ditch,  but  were  unsuccessful  Abont  1900,  or 
tbe  year  following.  Parsons  and  others  com- 
menced the  construction  of  the  Parsons  and 
Bechtolt  ditch,  the  beadgate  of  which  was 
some  distance  down  the  river  from  tbe  Par- 
sons headgate.  On  behalf  of  the  defendants 
tile  testimony  is  that  this  ditch  was  Intended 
to  carry  the  water  of  the  Parsons  priorities, 
although  its  dimensions  were  such  that  It 
would  not  have  been  nearly  sufficient  for  this 
purpose.  Later  It  developed  that  the  Par- 
sons and  Bechtolt  ditch  interfered  with  a 
ditch  known  as  the  Trowell,  and  that  on  ac- 
count of  this  conflict  the  upper  portion  of  the 
Parsons  and  Bechtolt  ditch  only  was  complet- 
ed, and  that  it  was  thereafter  abandoned  and 
no  water  ever  run  through  it 

Tbe  Parsons  ditch  was  owned  by  the  Par^ 
sons  Irrigating  Ditch  Company.  The  char- 
ter of  this  company  expired  io  1910,  and  for 
some  time  prior  to  that  date  meetings  of  the 
stockholders  were  not  held.  TO  build  the 
ditch  money  had  been  obtained  from  a  Mr. 
More  by  pledging  the  greater  portion  of 
the  stock  as  collateral.  This  occurred  in 
1890.  In  1902  Afr.  More  advanced  something 
like  980  to  assist  In  defending  the  water 
rights  of  the  ditches  In  that  locality,  which 
were  iDvolved  in  litigation  with  ditches  tak- 
ing their  supply  of  water  further  down  the 
river.  He  testifies  that  this  advance  was 
made  to  protect  his  Interest  as  pledgee  of 
the  stock.  He  also  testified  that  he  had  In- 
formed the  officers  of  tbe  Platte  and  Beaver 
ditch  that  they  had  his  permission  to  run 
the  first  Parsons  priority  through  their  ditch 
11  they  needed  it  This  was  probably  in  1001, 
1902.  and  1903.  No  price,  however,  was  ask- 
ed for  the  water,  nor  was  there  any  consid- 
eration for  its  nse,  If  In  fact  such  diversion 
was  made.  According  to  the  testimony  of 
Parsons  for  the  defendants,  he  diverted  some 
of  the  water  of  the  Parsons  priorities  through 
the  Trowell  ditch.  This  was  during  tbe  years 
1905,  1906,  and  1907.  and  the  diversion  was 
for  a  period  of  about  three  days  during  each 
of  these  years.  In  volume  equal  to  about  tbe 
first  Parsons  priority.  It  also  appears  ^m 
the  testimony  that  during  these  years,  and 
perhaps  for  most  of  the.  time  after  the  use 
of  the  Parsona  ditch  ceased,  Parsons  took  wa- 
ter from  tbe  Platte  and  Beaver  ditch  be* 
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cause,  as  he  said,  it  was  cheaper  than  to  re- 
pair the  Parsons  ditch. 

The  evidence  discloses  that  the  major  por- 
tion of  the  lands  owned  by  the  Parsons  peo- 
ple under  the  Parsons  ditch  had  been  sold 
under  a  trustee's  deed  in  1895,  and  that 
about  1909  defendant  Parsons  disposed  of 
his  land.  About  1909  Stratton,  one  of  the 
defendants,  purchased  the  stock  held  by 
More.  An  attempt  was  then  made  by  the 
ownera  of  the  Parsons  ditch  to  resume  the 
use  of  the  priorities  of  the  latter  by  diver- 
sion through  other  ditches.  To  this  end  ap- 
plication was  made  to  the  Lower  Platte 
&  Beaver  Ditch  Company,  the  directors  of 
which  agreed  that  the  Parsons  first  priority 
ml^t  be  so  diverted,  bnt  It  appears  that 
the  contract  Intended  to  evidence  this  ar- 
rangement was  never  executed.  Similar  ar- 
rangements were  also  attempted  to  be  made 
with  the  Snyder  Ditch  &  Reservoir  Company 
respecting  the  second  priority,  but  were  nev- 
er carried  out  It  does  not  appear  that  the 
Parsons  priorities  were  to  be  used  beneficial- 
ly through  either  of  these  channels.  In 
1910  or  1911  an  action  was  commenced  by 
the  holders  of  the  Parsons  stock,  the  pur- 
pose of  which  was  to  obtain  a  decree  permit- 
ting a  change  In  the  point  of  diversion  of  the 
Parsons  priorities,  part  to  the  Platte  and 
Beaver  and  part  to  the  Snyder  ditch.  This 
action  was  {lending  when  the  cause  under 
consideration  was  commenced,  and  a  decree 
had  t>een  rendered  permitting  the  diange  pri- 
or to  the  date  of  the  trial  of  the  present  ac- 
tion. The  testimony  also  establishes  that 
prior  to  the  date  when  More  transferred  his 
stock  to  Stratton,  he  had  transferred  four 
shares  to  Mrs.  Parsons,  the  divorced  wife  of 
the  defendant  Parsons.  The  principal  of  the 
loan  More  was  between  11.200  and  |1,- 
40D,  no  part  of  which  was  ever  paid  by  titie 
Parsons  people ;  neitiker  did  they  pay  any  in- 
terest thereon  after  1893.  Stratton  paid 
More  for  his  8t0(&  the  sum  of  9400  and  ob- 
tained Mrs.  Parsons'  stodc  for  the  sum  of 
$100.  What  Stratton  thus  pnnfliased  repre- 
sented nearly  all  the  stock  of  the  company. 
After  the  pondiase,  part  of  this  atodc  Strat- 
ton transfored  to  Parsons,  the  consldm- 
Uon  for  which  was  his  equitable  interest  in 
the  Parsons  ditch. 

Allen  &  Webster,  of  Denver,  for  plaintiffs 
In  error.  Stephenson  ft  Stephenson,  of  Ft 
Morgan,  for  defendante  in  error. 

GABBERT,  J.  (after  stating  the  facte  as 
above).  El,  2]  The  burden  was  npon  the 
plaintiffs  to  establish  abandonment  and.  In 
order  to  sustain  a  finding  that  a  water  ri^t 
has  been  abandoned,  the  testimony  bearing 
on  the  subject  should  be  clear  and  convincing. 

[3]  Abandonment  consists  of  the  two  ele- 
ments, act  and  intention;  and  nonuse  alone 
of  the  water  represented  by  decreed  prior- 
ities, at  least  short  of  the  period  of  tbe  stat- 
ute at  llmltetlona,  is  not  sufficient  to  estab- 
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Ush  abandonmrat,  bat  nonuse  continued  for  a 
considerable  lenffth  of  time,  coupled  wltb 
other  acts  of  a  character  tending  to  show 
an  Intention  on  tiie  part  of  Uie  owner  not  to 
reanme  or  repossess  himself  of  the  water  rep- 
resented by  priorities  which  he  has  ceased  to 
ns^  may  constitute  an  abandonment  Ala- 
mosa Greek  G.  Go.  t.  Nolson,  42  Golo.  140,  03 
Pac.  1112;  White  r.  Nnckols,  49  Colo.  170, 
112  Paa  829;  Green  Talley  IMtdi  Co.  t. 
Frantz,  54  Colo.  226,  129  Pac  1006;  San  Luis 
Valley  I.  District  t.  Town  of  Alamosa,  135 
Paa  769;  O'Brien  t.  King,  41  Colo.  487,  92 
Pac.  945;  Beaver  Brook  R.  &  C.  Co.  t.  St 
Vraln  R.  &  F.  Co.,  6  Colo.  App.  130,  40  Pac. 
1066;  New  Mercer  Ditch  Co.  v.  Armstrong, 
21  Colo.  357,  40  Pac.  989;  Putnam  v.  Curtis, 
7  Colo.  App.  437,  43  Pac.  1056;  Hall  T.  Lin- 
coln, 10  Colo.  App.  360,  50  Pac.  1047 ;  Sleber 
V.  Prink,  7  Colo.  148,  2  Paa  901;  Platte 
Valley  I.  Go.  t.  Central  Traat  Co.,  32  Golo. 
102,  76  Paa  391. 

The  question  necessary  to  determine  Is 
whethec  the  evidence  sustains  the  judgment 
when  tested  by  these  rules.  The  testimony 
unquestionably  establishes  that  the  Parsons 
ditch  was  abandoned  in  1898,  and  probably 
as  early  as  1895  or  1896.  No  use  of  the  prior- 
ities awarded  the  ditch  was  made  through 
that  channel  after  1898,  and  from  the  testi- 
mony the  trial  court  may  well  have  conclud- 
ed that  the  use  of  water  through  that  ditch 
ceased  in  1895  or  1896.  In  1900  or  the  year 
following  Parsons  started  to  construct  the 
Parsons  and  Bechtolt  ditch,  but  water  was 
never  diverted  through  it  and  It  was  aban- 
doned. In  1902  More  advanced  some  money 
to  assist  in  paying  expenses  connected  with 
litigation  between  ditches  in  Morgan  and 
Logan  counties,  but  this  advance  was  on  his 
ovm  account  as  pledgee  of  the  Parsons  ditch 
stock.  In  1901,  1902,  and  1003  he  granted 
permission,  so  far  as  he  had  any  anthorlty, 
to  run  the  first  priority  of  the  Parsons  ditch 
thnmg^i  the  Platte  and  Beaver  ditch;  but 
there  was  no  consideraUon  for  this  use.  Paiv 
sons  diverted  some  of  the  Parsons  priorities 
through  the  Trowell  ditch  In  1005,  1906,  and 
1007,  but  in  circumstances  from  which  it  Is 
apparent  that  these  diversions  were  a  mere 
pretense  to  establish  a  use  of  water  which 
he  did  not  need,  as  he  was  taking  water  from 
another  source. 

L4-i]  A  nae  of  water,  In  order  to  prevent 
an  abandonment,  must  be  in  good  faith;  be- 
sides from  the  testimony  it  appears  that  be- 
fore he  commenced  this  nse  tiw  water  had  not 
been  used  for  at  least  serai  years,  and  pos- 
sibly not  for  ten.  onie  Parsona  ditch  had 
been  abandoned  during  all  Uila  period,  and 
meetings  of  the  stockholdm  had  not  been 
held  for  several  years.  From  these  drcnm- 
Btances  it  could  be  inferred  that  an  abandon- 
msot  had  taken  place  before  the  attonpt  to 
use  the  water  in  1006.  If  this  were  true, 
then  the  use  In  1905  would  not  revive  rights 


which  had  been  lost  by  abandomnott  The 
same  can  be  said  of  the  efforts  of  Stratton  in 
1900,  and  besides  It  does  not  awear  that  the 
Parsons  priorities  were  to  be  uaed  bene- 
fldally  through  either  the  Platte  and  Beaver 
or  the  Snyder  ditches.  In  1805  the  gnater 
portion  of  the  Parsons  land  was  sold  under 
a  deed  of  trast;  and  about  1900  the  plaintiff 
in  error  Parsons  disposed  of  his  land. 

[7]  In  brief;  the  testimony  bearing  on  the 
subject  of  abandonment,  where  there  Is  any 
conflict,  is  soffldent  to  sustain  the  finding 
that  the  priorities  involved  were  abandoned 
and,  where  there  is  no  conflict.  Is  of  a  char 
acter  from  which  the  conclusiou  can  be  de- 
duced that  the  acts  upon  which  the  claim  of 
nonabandonment  was  predicated  were  not  in 
good  faith  and  were  but  pretenses  to  erfnce 
an  Intention  which  in  fact  was  not  enter- 
tained. In  these  drcnmstances  we  are  not 
Justified  In  reversing  the  findings  of  fact  opon 
which  the  trial  court  based  Us  Judgment 
The  Judgment  of  the  district  ooort  Is  af- 
flnned. 

Judgment  affirmed. 

HUSSBB,  a  J.,  and  BAILEY,  concor. 


LILYLANDB  GANAL  &  RESEBTOIB  CO.  v. 

WOOD. 

(Supreme  Gooit  of  Golondo.   Dea  1.  UOSJ 

1.  CoBPoBATioHS  Q|  388*)  —  OaeAiixunoa  — 

COLUIEBAL  ATTAOK— ILLCOAL  ISBUAHOB  OF 

Stook. 

Bven  If  the  contract  under  which  oorporate 
stock  was  originally  issued,  which  providea  tbat 
the  stockholder,  in  consideratiou  of  certain  wt- 
ter  claims  and  payment  for  part  of  the  atock  at 
par,  should  receive  the  entire  issue,  and  pay  fen' 
the  remainder  in  the  future,  was  void  under 
Const  art  16,  {  9,  prohibiting  Issuance  of  ttod 
except  for  services  or  money  actoally  received, 
the  corporation  oonld  not  assert  its  InvalidltT 
on  that  ground,  in  an  equitable  action  by  stock- 
holders^ if  it  could  not  reatore  the  parties  to 
their  original  status. 

[Ed.  Not&— For  other  caBe%  see  Cwporatloiii, 
Cent  Dig.  II  lA&e-lse?;  Dec  Dig.  |  88&«] 

2.  COBFOBATIONS  (I  388*)— STOOK  —  BlOHTTO 

Vote — Pkbsons  EKTrrLEo. 

Where  a  corporation  for  a  condderttian  it- 
sued  practically  all  of  the  ori^al  stock  to  Wn 
under  an  agreement  that  he  should  pay  for  it 
at  par  ai  called  for  by  the  directors,  and  the 
corporation  acted  and  received  benefits  nnder 
the  contnct  it  cannot  claim  as  against  W.'t 
asrignees  tbat  they  are  not  entitled  to  vote  Oe 
stock  not  entirely  paid  up,  on  the  ground  tint 
the  contract  under  which  the  original  Issue  wai 
made  was  void  under  Const,  art  1&  |  9,  pro- 
hibiting the  issuance  of  atock  except  for  atfnca 
or  money  actually  received. 

[Ed.  Note.— For  other  casea^  see  GorporatiOBi, 
Cent  Dig.  H 1666-1667 ;  Dec.  Dig.  |  m^l 

3.  GoRFOEATiONS  (|  888*)— GoiiTaAon  —  Es- 

TOPPBL  TO  RBPU0U.1X. 

A  corporation  cannot  receive  and  retain 
benefits  under  a  contract  to  which  it  is  a  part;, 
and  afterwards  deny  its  legal  effect 

[Ed.  Note.— For  other  cases,  see  Corporation*, 
Cent.  Dig.  Si  1666-1567;  Dea  Dig.  f  38&*] 
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4.  C0BPOBATZON8  a  88*>— Sazs  or  Svock  — 
PAssxna  07  Trru. 

In  abseoce  of  statate  or  cbarter  rpqaire' 
zoent,  corporate  stock  need  not  be  paid  for  in 
cash  at  the  time  of  its  issoance  in  oraer  to  pass 
title  to  tlw  parchaser;  a  aabflcriber  behig  the 
owner  when  be  bUids  himself  to  pay  th^efor. 

[Bd.  Note^For  other  casei^  see  Corporations, 
Cent.  Dig.  K  3S7-864,  426-128;  Dec.  IMgTf 

5.  COBPOBATIONS   (|  6S*)— BlOHT  QT  STOOK- 
HOLDEBa—VoTINO. 

Under  Bev.  St  1908,  1  8B3.  petmitttng 
stockholders  or  directors  to  make  andi  by-laws 
as  they  deemed  proper,  not  inconsistent  with 
law,  and  section  865,  permitting  Kenerally  each 
stockholder  to  vote  in  person  or  by  proxy,  a  by- 
law could  not  be  adopted  which  prorided  that 
only  sncb  stock  as  was  paid  in  fau  should  vote 
at  stockholders'  meetings. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  152;  Dec.  Dig.  |  55.*] 

Brror  to  District  Court,  Montrose  County; 
Sprigg  Sbackleford,  Judge. 

Snlt  hy  Imcy  F.  Wood,  for  herself  and 
others,  against  the  LUylands  Canal  &  Res- 
ejrvoir  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

!:!taenuan  &  Sherman,  of  Montrose,  for 
plaintiff  In  error.  Jolin  Gray,  of  Montrose, 
and  Morrison  A:  De  Soto,  of  Denver,  for  de- 
fendant In  error. 

BAILEY,  J.  Lucy  P.  Wood,  for  herself 
and  others  In  like  Interest,  brought  suit  in 
tbe  district  court  of  Montrose  county,  against 
tlie  UUylands  Canal  ft  Beserrolr  Company, 
to  taare  certain  amendments,  increasing  the 
capital  stodt  of  the  company  and  enlarging 
its  objects  and  purpose^  dectered  void  and 
their  enforcement  enjoined.  The  canae  was 
tried  by  PhUUp  W.  MotfaeraiU,  Bsq.,  refbree^ 
who  reported  findings  of  both  law  and  tact; 
upon  whlcib  judgment  was  entered  for  plain* 
tiff  as  prayed,  and  the  defendant  brings  the 
cause  bere  fOr  review. 

It  is  unnecessary  for  the  purposes  of  this 
opinion  to  rehearse  in  detidl  the  manifold 
claims  and  contentions  of  Ote  parties.  The 
only  serious  fact  conflict  is  found  in  the 
charges  of  fraud  and  conspiracy,  concerning 
which  tlie  referee  found  that  there  was  no 
evidence  to  charge  the  plaintiff  and  others 
alike  interested.  The  findings  of  fnct  by  tbe 
referee  are  siqnwrted  by  the  evidence^  were 
favorable  to  the  contentions  of  the  plaintiff 
and  will  not  be  disturbed.  A  brief  summary 
of  the  history  of  the  controversy  and  a  state- 
ment of  the  issnea  follows. 

In  March,  1006,  plaintU^  Lucy  F.  Wood, 
with  C.  A.  Wood,  her  husband,  and  I.  D. 
McFadden,  incorporated  under  tbe  laws  of 
this  state  the  Lilylands  Canal  &  Reservoir 
Company,  for  the  purposes  suggested  by  Its 
name,  with  a  capital  stock  of  100,000  shares 
of  the  par  value  of  $1  each,  and  were 
named  as  Its  first  board  of  directors.  At 
the  time  of  the  organization  of  the  company, 
neither  the  incorporators  nor  those  who  after^ . 


ward  became  its  stoclcholders  owned  any 
land,  but  there  was  a  body  of  government 
land  open  to  entry,  upon  which  those  Inter- 
ested In  the  company  afterward  made  fil- 
ings. Mr.  Wood  had  theretofore  initiated 
proper  proceedings  to  acquire  water  rights, 
locate  r^ervoir  sites  and  ditches,  to  provide 
a  system  by  which  these  lands  could  be  ir- 
rigated. At  a  meeting  of  tbe  board  of  di- 
rectors on  May  17th  of  that  year,  I.  D.  Mc- 
Fadden was  chosen  president,  Lucy  F.  Wood 
vice  president,  Elsie  W.  Wood  secretary  and 
treasurer,  and  O.  A.  Wood  superintendent 
Thirty  shares  of  the  capital  stock  at  par  was 
Issued  to  each  McFadden,  Lucy  F.  Wood  and 
C.  A.  Wood  for  cash.  At  this  meeting  the 
incorporators  undertook  to  formulate  and 
adopt  some  plan  by  which  the  company  would 
be  able  to  raise  money  to  construct  ditches 
and  reservoirs,  so  as  to  divert  water  and 
carry  It  to  tbe  lands  in  question  for  irriga- 
tion. The  plan  was  for  Wood  to  turn  over 
to  the  company  the  claims  which  he  had  Ini- 
tiated for  water  rights,  reservoir  and  ditch 
sites,  and ,  with  this  in  view  he  submitted 
tbe  following  proposal  at  that  meeting,  whidi 
was  accepted  by  tbe  votes  of  the  other  two 
directors: 

"To  the  lilylands  Canal  ft  Reservoir  Co. 

"In  consideration  for  all  rights  and  title 
in  the  Lilylands  Ditch  ft  Reservoirs,  now  on 
file  in  the  office  of  the  State  Engineer  at  Den- 
ver, Colo.,  and  in  the  Co.  CleA  of  San  Miguel 
Co.,  Colo.,  I  hereby  agree  to  accept  twenty 
five  thousand  shares  of  the  capital  stock  of 
your  company  and  I  hereby  agree  to  pay  all 
Just  claims  against  the  rls^ts  so  transferred 
up  to  March  8,  180a 

"In  consideration  of  tbe  aco^tance  by 
your  company  of  the  above  proposal  I  hneby 
agree  to  purchase  seventy  fbur  thousand 
nine  hundred  and  ten  shares  oC  your  com- 
pany's capital  stock  at  the  price  of  one  d<d- 
lar,  cash,  per  share  to  be  paid  for  as  called 
by  the  directors  of  Bald  company,  not  exceed- 
ing two  per  cent  in  any  one  moi^.  Tlie 
certificate  for  the  entire  amount  to  be  Issued 
to  me,  and  I  will  deposit  wiOx  the  L.  G.  B. 
Co.  certificates  for  80^000  shares,  the  same 
to  be  held  by  the  company  as  collateral  se- 
curity that  I  will  make  payment  for  the  said 
certificates  as  per  agreement;  the  certificates 
BO  paid  for  to  be  released  and  deUvered  back 
to  me  dollar  for  dollar  as  rapidly  as  re- 
deemed. 

"Signed  this  17th  day  of  May,  1806. 

"C.  A.  Wood." 

M<^dden  owned  a  one-half  interest  in 
the  Wood  rights.  Stock  was  Issued  to  Wood 
In  conformity  with  the  contract,  25,000  shares 
full  paid,  and  74,910  shares  at  $1  each 
were  chafed  to  him  upon  the  books  of  the 
company,  and  certificate  No.  2  for  80,000 
shares  was  thereupon  returned  by  him  to 
the  company,  to  be  thereafter  Issued  on  his 
order  as  paid  for  at  par.  In  conformity  with 
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tbe  terms  of  Oxe  contract  On  tbe  eame  day 
Wood  assigned  <me-baU  of  tbat  certlflcate  to 
McFaddui*  and  new  certlflcates  lasned  for 
40,000  shares  eacb,  tbe  old  certlflcate  was 
canceled,  and  appropriate  entries  were  made 
upon  tile  company  books  deMUng  the  one  ac- 
count and  crediting  the  other.  It  appears 
that  there  was  a  bona  fide  attempt  to  thus 
launch  the  company  and  dispose  of  and  final- 
ly deliver  stock  out  of  the  74,910  shares  as 
the  company  should  receive  cash,  or  Its  equiv- 
alent, therefor.  As  soon  as  the  organization 
was  complete,  sales  of  stock  began  to  be 
made  In  small  blocks,  desert  filings  on  gov- 
ernment land  were  made^  and  after  the  lapse 
of  about  three  years  and  a  half  from  the 
date  of  the  organization  of  the  company 
practically  f65,000,  from  all  sources  had  been 
paid  in  cash  to  it  for  stock  out  of  the  74,010 
shares,  from  the  proceeds  of  which  a  large 
amount  of  construction  work  was  done  on 
the  reservoir  and  ditch.  Rights  In  this  stodi 
became  scattered  among  scores  of  actual  set- 
tlers on  land  irrigated  by  water  obtained 
and  diverted  through  the  system  Wood  had 
initiated  and  turned  over  to  the  company. 
Dnrlng  all  of  this  time  the  validity  of  none 
of  the  stock  Issued  under  the  Wood  proposal 
had  been  -questioned,  and  every  share  of  It 
had  been  allowed  to  vote  at  all  prior  stock- 
holders' meetings.  This  stock  was  divided 
and  subdivided,  falling  into  the  hands  of 
various  purchasers,  and  in  each  instance  ap- 
propriate debits  and  credits  were  recorded 
on  the  books,  the  old  certificates  canceled 
and  new  ones  issued.  Plaintiff  became  in 
due  course  the  assignee  of  some  of  these 
shares.  On  September  21,  1909,  the  manage- 
ment of  the  company  having  passed  into  new 
hands,  tbe  board  of  directors  adopted  a  by- 
law providing,  In  substance,  that  no  stock- 
holder should  be  permitted  to  vote  or  r^re- 
B&it,  at  a  stockholders'  meeting,  any  stock 
of  tbe  company  that  was  not  full  paid  and 
Issued  by  the  secretary  of  the  company.  At 
a  stockholders*  meeting  on  the  following  day 
a  proposed  amendment  to  the  articles  of  In- 
corporation, Increasing  the  capital  from  100,- 
000  shares  to  160,000  shares,  par  valne  un- 
changed, was  voted  upon  and  declared  adopt- 
ed. At  this  meeting  shares  of  stock  to  the 
total  number  of  21,068,  charged  upon  the 
books  to  tbe  plaintiff  and  others  In  like  in- 
terest, were  denied  the  right  to  vote.  At  a 
subsequent  stockholders'  meeting,  Novembtf 
3d  next  thereafter,  the  same  namber  of 
shares,  and  probably  the  identical  ones,  were 
again  excladed  from  voting  upon  a  pnwosed 
amoidment  purporting  to  enlarge  and  extend 
the  object  and  purposes  of  the  company, 
which  was  also  declared  adopted.  The  caa- 
tentlon  is  that  tbe  shares  so  ^eluded  were 
wroi^^ly  denied  tbe  ri^t  to  vote.  If  this 
Ui  tru^  then  the  purported  amendments  did 
not  receive  a  vote  of  two-thirds  of  all  sto<^ 
of  the  company  "then  subscribed  and  in 
good  faith  outstandlnib''  u  required  by  sec- 


tion 882,  Bevlsed  Statutes  1908,  and  were 
not  In  fact  lawfully  adopted.  We  quote  fnua 
die  referee's  report: 

"Tbat  at  said  meeting  [Novmber  3,  1909] 
the  officers  of  the  company  tui&  that  there 
were  outstanding  and  entitled  to  vote  on 
said  amendment  only  68,177  shares  of  stodc; 
that  shares  of  stodc  in  said  company  amouit- 
Ing  to  21,068  standing  In  flie  names  of  vari- 
ous parties  were  refused  the  right  to  be 
voted  on  the  question  of  said  amradmeot; 
that  the  nnmher  of  shares  voted  tor  said 
amendment  was  48,377;  and  tbat  the  stock 
allowed  to  vote  was  considered  full  paid. 

"That  besides  the  6,874  shares  standing  ia 
the  name  of  G.  A.  Wood  which  he  was  refus- 
ed the  right  to  vote  on  said  amendments  the 
following  is  the  list  of  persons,  the  number 
of  shares  standing  in  their  names  respective- 
ly, the  date  when  acquired  and  the  amounts 
paid  by  each  on  the  shares  not  aOowed  to 
vote  on  said  amendments." 

Then  follows  the  list,  aggregating  14,1M 
shares,  vrltli  a  credit  of  $4,434.16  paid  tbere- 
on.  A  similar  finding  was  made  as  to  the 
m'eetlng  of  September  21.  1009.  The  coort, 
upon  the  findings  of  the  referee,  dedared  the 
amendments  void,  enjoined  the  company 
from  Issuing  any  shares  in  excess  of  the  orig- 
inal capital,  from  exercising  tbe  addition- 
al power  granted  by  tbe  second  purported 
amendmfflit,  and  from  selling,  rating  and 
disposing  of  water  to  the  lands  of  persona 
not  holding  stock  under  the  original  issue  ol 
100,000  shares. 

The  main  defense  Is  tbat  the  Incorporators 
entered  Into  a  conspiracy  in  the  cnrlginal  for- 
mation of  the  company,  to  secure  to  them- 
selves without  consideration  its  total  capital 
stock  and  then  sell  It  to  Innocent  third  pa^ 
ties  at  greatly  advanced  prices,  to  tiidr  own 
profit  and  not  for  the  benefit  of  the  company. 
A  reversal  of  the  Judgment  Is  sought  on  tbe 
ground  that  the  stock  Issued  to  Wood  uodo' 
his  proposal,  99,910  shares,  practically  the 
entire  capital  of  the  company,  Is  void  under 
section  9,  article  of  tlie  Gonstltntioii, 
which  reads: 

"No  corporation  shall  Issne  stock  or  bonds, 
except  for  labor  done,  service  performed,  or 
money  or  property  actually  rec^ved.  and  all 
fictitious  Increase  of  stock  or  indebtedness 
shaU  be  void." 

[1]  Tb»  substance  of  tlda  oontaitloD,  If 
sound  and  oiforced,  vronU  nullify  every 
share  of  stock  ot  this  comiMny,  not  only 
those  of  wtikli  complaint  Is  made,  but  the 
entire  Issue,  except  90  shares,  for  the  bal- 
ance was  all  Issued  under  the  Wood  pxopos- 
aL  If  a  part  of  this  stocik  is  rcUL  because 
the  original  Issue  Is  Illegal,  tbm  it  is  all 
void.  If  tbe  contract  npon  whldi  the  orlgl- 
nal  Issue  is  based  Is  to  be  held  invalid  as  to 
a  part  of  the  sbxft,  it  must  be  so  hdd  as  to 
all  of  it;  and  unless  the  company  is  able 
to  restore  parties  to  tbelr  original  rtatoa, 
which  it  manifestly  cftnnot  now  do^  tbe  con- 
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tract  shoold  be  upheld  and  enforced,  at  least 
against  the  comiHuiy's  complaint  The  de- 
fense u^ed  Is  nothing  more  or  less  than  a 
collateral  attack  apon  the  very  existence  of 
the  company.  It  Is  offered  In  an  equitable 
action  bron^t  by  some  of  the  stockholders 
seeking  to  redress  alleged  wrongs,  perpetrat- 
ed by  the  company  In  excluding  them  from 
participation  In  the  conduct  of  its  Internal 
affairs.  Even  if  relief  snch  as  this  defense 
suggests  were  proper  In  a  proceeding  like 
this,  no  court  would  be  warranted,  upon  this 
record,  in  declaring  that  the  stock  issued 
pursuant  to  the  Wood  contract  was  not  Is- 
sued apon  Taliiable  and  adequate  considera- 
tion, or  that  the  transaction  was  fraudulent 
It  is  at  least  manifest  that  the  ctanpany  it^ 
self  has  not  been  thereby  Imposed  opcm  or 
misled. 

[2]  The  plaintiff  contends  that  by  assent  to, 
acquiescence  In  and  acceptance  of  benefits 
from  the  contract  now  sought  to  be  repudiat* 
ed,  the  company  is  estopped  to  question  Its 
validity.  It  appears  from  the  minutes  of  a 
meeting  of  the  board  of  directors  held  May 
1,  1908,  that  Wood  and  McFadden  released 
to  the  company  all  claims  to  reversions  upon 
or  d^ault  in  payment  of  assessments  on 
stock  sold  by  them  to  other  parties,  and 
also  assigned  to  it  th^r  contracts  for  stock 
sales,  and  that  the  company  accepted  the 
same  with  the  benefits  arising  thertfrom. 
The  record  shows  that  these  boQefits  were  of 
large  value.  Several  thousand  shares  of 
stock  reverted  to  the  company  througti  de- 
faulted assesaments,  and  this  stock  is  shown 
by  the  record  to  have  largely  Increased  in 
value,  being  worth  two  or  three  times  par. 
The  record  also  shows  that  the  company, 
upon  the  stock  thus  issued,  received  a  lai^e 
sum  of  money,  a  portion  at  least  of  which 
was  paid  on  account  of  the  stock  which  was 
exdaded  from  voting  upon  the  amendments 
in  question.  While  it  may  be  true,  as  argued, 
that  this  stock  was  not  the  unqualified  prop- 
erty of  the  subsequent  purchasers,  still  the 
right  to  finally  acquire  It,  under  the  terms  of 
the  Wood  contract  had  vested  in  them,  and 
the  company  having  accepted  and  acted  un- 
der that  contract  is  not  now  in  position  to 
withhold  from  such  purchasers  the  power  to 
exercise  the  rights  thus  acquired.  They 
were  In  effect  subscribm  to  the  stockt  liaving 
succeeded  to  tba  tights  of  Wood  under  the 
contract 

[3]  It  must  be  borne  in  mind  that  the  de- 
fendant in  this  case  is  the  company  Itself. 
No  individual  stockholder  or  creditor  Is  here 
complaining.  If  there  were,  an  entirely  dif- 
ferent situation  would  be  presented  and  dif- 
ferent questions  would  arise.  The  company 
accepted  the  Wood  proposal,  treated  it  as  a 
valid  and  binding  subscription,  issued  stock 
on  it  reaped  large  benefits  therefrom,  built 
some  four  or  five  miles  of  ditch  through  pro* 
ceeds  derived  from  it  and  now,  after  pur' 
cbasers  have  acquired  rights  under  that 
contraet,  seeks  to  have  a  court  of  equity  de- 


clare certain  of  those  rights  void  because 
the  entire  original  issue  was  ill^al.  In  seek- 
ing thiB  relief  there  is  no  pretense  that  the 
company  has  in  any  way  been  damnified. 
Since  the  company  recognized  the  Wood  con- 
tract acted  under  it  and  confessedly  re- 
ceived substantial  profits  from  it,  it  should 
not  now  be  heard  to  say  that  the  contract 
was  void  trom  Its  inception.  It  is  settled, 
not  only  here  but  everywhere,  that  a  corpora- 
tlou  may  not  acquire  and  retain  benefits  un- 
der a  contract  to  which  It  Is  a  party  and  then 
deny  its  legal  effect  Bank  v.  Hammond,  25 
Colo.  367,  56  Pac.  1090;  Mulford  v.  Torrey 
Co.,  45  Colo.  81,  100  Pac.  596;  Water  Works 
Co.  V.  Holme,  49  Colo.  412.  113  Pac  501 ;  10 
Cyc,  pages  1007-1068,  note  33,  and  cases 
cited  In  Cya  Annotations  1913,  page  1154.  It 
is  equally  true  that  a  corporation  may  not 
under  sudi  circumstances,  maintain  a  suit 
to  have  such  contract  set  aside  and  annulled, 
and  thus  destroy  the  rights  of  holders  of 
stock  acquired  under  it  in  good  faith  and  for 
value.  No  more  can  it  successfnlly  defend 
against  the  suit  of  a  subscriber  to  stock 
brought  to  secure  his  rights  under  such  con- 
tract on  the  ground  that  it  is  illegal  and  void. 

Defendant  dtes  Old  Dominion  Copper  M.  & 
8.  Co.  V.  Bigelow,  203  Mass.  159,  89  N.  E. 
19S,  40  li.  B.  A.  (N.  S.)  314,  in  support  of 
the  contention  that  the  Issue  of  25,000  shares 
of  its  stock  for  the  property  rights  of  Wood, 
under  the  contract  was  a  fraudulent  trans- 
action because  the  rights  conveyed  thereun- 
der were  of  comparatively  littie  value.  In 
our  view  of  this  case  it  is  unnecessary  to 
consider  or  determine  this  question,  for  the 
company  is,  as  already  Indicated,  in  no  posi- 
tion to  ui^  it  Research  has  led  to  a  con- 
sideration of  a  companion  case  to  the  one 
above  referred  to,  namely.  Old  Dominion 
Copper  M.  &  S.  Co.  v.  Lewlsohn.  210  U.  S. 
206,  28  Sup.  Ct  634,  52  L.  Ed<  1026.  The 
defendants  in  these  cases  were  Joint  tort- 
feasors, living  in  Massachusetts  and  New 
York  respectively.  The  Massachusetts  deci- 
sion was  rendered  by  a  bare  majority  of  the 
court  and  was  accompanied  by  very  able 
and  convincing  dissenting  opinions.  The  par- 
ticular proposition  involved  in  the  Massachu- 
setts case.  And  to  which  it  Is  here  cited,  was 
likewise  controlling  in  the  New  York  case, 
which  was  finally  disposed  of  by  a  conclusion 
tn  direct  conflict  with  that  of  the  Massachu- 
setts court  by  the  unanimous  opinion  of  the 
United  States  Supreme  Court  This  latter 
decision  was  on  a  writ  of  certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  to  review  a  decree  of  the 
Circuit  Court  for  the  Southern  District  of 
New  York,  sustaining  a  demurrer  to,  and 
dismissing,  a  bill  brought  by  the  corporation 
to  rescind  a  sale  to  it  of  property  belonging  to 
the  organizers  and  promote  of  the  company 
at  a  price  whl<A  gave  them  an  enormous 
profit  The  facts  and  circumstances  in  the 
case  at  bar  are  strikingly  similar  to  those 
QP<m  which  that  decision  rests,  me  of  which 
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is  that  when  ttie  varlons  transactions  of 
which  complaint  is  made  In  both  cases  took 
place,  -all  of  the  then  existing  stockholders 
were  partlcipanta    In  that  opinion  It  was 

said: 

"The  argument  for  the  petitioner  is  that 
all  would  admit  that  the  promoters  (assum- 
ing the  English  phrase  to  be  well  applied) 
stood  in  a  flduciaiy  relation  to  it,  if,  when 
the  transaction  to<A  place,  there  were  mem- 
bers who  were  not  informed  of  the  profits 
made  and  who  did  not  acquiesce,  and  that 
the  same  obligation  of  good  faith  extends 
down  to  the  time  of  the  later  subscriptions, 
which  It  was  the  promoters*  plan  to  obtain. 
It  Is  an  argument  tliat  has  commanded  the 
assent  of  at  least  one  court,  and  Is  stated 
at  length  In  the  decision.  But  the  courts  do 
not  agree.  There  is  no  authority  binding 
upon  us  and  in  point  The  general  observa- 
tions in  Dlckerman  t.  Northern  Trust  Co., 
176  U.  S.  181,  20  Sup.  Ct  311,  44  L.  Ed.  423, 
were  obiter,  and  do  not  dispose  of  the  case. 
Without  spending  time  upon  the  many  dicta 
that  were  quoted  to  us,  we  sliall  endeavor 
to  weigh  the  conslderattons  on  one  side  and 
the  other  afresh. 

"The  difficulty  that  meets  the  petitioner 
at  the  outset  is  that  It  has  assented  to  the 
transaction  with  the  full  Imowledge  of  the 
facts.  •  •  •  The  contract  had  been  made 
and  the  property  delivered  on  July  11th  and 
12th  when  Bigelow,  Lewlsohn  and  some  other 
members  of  the  syndicate  held  all  the  out- 
standing stock,  and  it  is  alleged  In  terms  that 
the  sales  were  consummated  before  the  vote  of 
July  18th  to  offer  stock  to  the  public,  had 
been  passed.  *  *  *  It  is  difficult,  with- 
out Inventing  new  and  qualifying  established 
doctrines,  to  go  behind  the  fact  that  the 
corporation  remains  one  and  the  same  after 
once  it  really  exists.  When,  as  here,  after  it 
really  exists.  It  consents,  we  at  least  snail 
require  stronger  equities  than  are  shown  by 
this  bill  to  allow  it  to  renew  Its  claim  at  a 
later  date  because  its  internal  constitution 
has  changed.  *  *  *  If  we  should  under- 
take to  look  through  Action  to  facts,  It  ap- 
pears to  us  that  substantial  justice  would 
not  be  accompUsbed,  but  rather  a  great  In- 
justice done,  If  the  corporation  w'ere  allowed 
to  disregard  Its  previous  assent  in  order  to 
charge  a  single  member  with  the  whole  re- 
sults of  a  transaction  to  which  I'/m  of  its 
stock  were  parties,  for  the  benefit  of  the 
guilty,  if  there  was  guilt  in  any  one,  and 
the  innocent  alike."  3  Cook  on  Corporations, 
6th  Ed.,  I  729,  p.  2386. 

So  here,  the  defendant  company,  with  full 
knowledge  of  the  entire  situation,  having 
accepted  the  contract  as  valid,  received  and 
retained  benefits  accruing  from  it,  is  estopped 
in  this  connection  to  attack  the  legality  of 
the  transactien.  The  Lewlsohn  Case,  supra, 
having  been  decided  on  facts  and  circum- 
stances so  closely  analogous  to  those  In  the 
case  at  bar,  is  direct  authority  for  our  con- 
cluston  here,  that  the  defendant  company 


cannot  be  heard  to  say  tliat  tlie  contract  un- 
der consideration  is  a  nullity. 

[t]  The  controversy  Is  therefore  narrowed 
to  a  single  question:  Was  the  stock  of  plain- 
tiff and  others  in  like  interest,  though  not 
fully  paid  for,  wrongfully  excluded  from  tot- 
ing upMi  the  proposed  amendments  sabmit- 
ted  at  tlie  Septembw  and  November  meet- 
ings? 

This  proposition  is  discussed  In  the  case  of 
Water  Works  Co.  v.  Holme,  supra,  as  fol- 
lows: 

"Our  statutes  seem  to  recognize  that  an 
accepted  subscriber  to  the  capital  stock  of  a 
corporation  liecomes  a  stoclcholder  by  the 
mere  act  of  sntMcrlption,  r^ardless  of 
whether  the  subscription  is  paid  or  not  Sec- 
tion 241  of  the  Gen.  Stats.  1883,  and,  as  it 
was  amended,  section  480,  Mills*  Ann.  Stats., 
section  850,  Rev.  Stats.  '08,  provides,  amoi^ 
other  things,  that  subscriptions  shall  be  made 
payable  to  the  corporation  in  such  Install- 
ments as  may  t>e  determined  by  the  direc- 
tors; that  an  action  may  be  maintained 
to  recover  any  installment  due  and  unpaid 
for  20  days  after  demand  therefor,  and, 
speaking  with  reference  to  a  written  demand 
upon  the  delinquent,  the  section  does  not  de- 
scribe him  as  a  subscriber,  but  as  a  delin- 
quent stockholder.  The  same  section  pro- 
vides that  the  proceeds  of  any  sale,  over 
the  amount  due  on  the  shares  sold.  sh»ll  be 
paid  to  the  delinquent  stockholder.  No  in- 
stallment may  have  been  paid,  yet,  under 
this  section,  the  delinquent  stockholder  would 
be  entitied  to  the  proceeds  of  the  sale  over 
the  amount  necessary  to  pay  his  subscrip- 
tion. It  might  well  be  asked,  if  he  was  not 
the  owner  of  the  shares,  why  should  this 
surplus  be  paid  to  him?  Section  486,  Hilb>' 
Ann.  Stats.,  section  873,  Rev.  Stata  *08,  says 
that  each  stockholder  shall  be  liable  for  tbe 
debts  of  the  corporation  to  the  extent  of  the 
amount  that  may  be  unpaid  upon  the  stock 
held  by  him.  This  section  seems  to  recognize 
a  subscriber  who  has  not  paid  his  subscrip- 
tion as  a  stockholder.  In  the  light  of  these 
statutes,  were  it  necessary  to  hold  that  an 
accepted  subscriber  to  the  capital  stock  Is 
a  stockholder,  the  following  authorities, 
which  say  that  the  effect  of  an  ordinary  ac- 
cepted subscription  to  the  capital  stock  of  the 
corporation  makes  the  subscriber  a  stock- 
holder and  It  Is  not  necessary  that  he  should 
have  paid  for  his  stock,  would  be  worthy  of 
consideration :  A.  &  S.  C.  R.  Co.  v.  Hill,  20 
Or.  177  [25  Pae.  3791 ;  1  Thomp.  Corp.,  sec. 
1139;  Wheeler  v.  Millar,  supra,  90  N.  T. 
353;  Mitchell  v.  Beckman,  64  Cal.  117  [28 
Pac.  110];  Sdiaeffer  v.  Mo.,  etc.,  Ins.  Co.. 
46  Mo.  248;  The  W.  As  M.  R  Co.  v.  Dwyer. 
49  Iowa,  121." 

The  general  role  Is  also  stated  in  that 
opinion  to  the  effect  tiiat  where  a  sale  ot 
personal  property  is  made  on  credit,  unless 
a  different  intention  is  shown  by  agreement 
or  otherwise,  the  property  in  the  goods  p&f^ 
es  tQ  tlie  buyer  oa  delivexy,  and,  in  absence 
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of  dellTeiy,  the  property  may  pass,  except 
as  to  third  persons,  althongb  tbe  seller  re- 
tains the  right  of  possession  until  the  price 
is  paid.   30  Cy&  323. 

In  A.  B.  L.  T.  &  Co.  V,  F.  L.  &  T.  Co.,  13 
Colo.  687,  22  Pac.  954,  the  court  said : 

"Such  contracts  (of  subscription),  when 
based  upon  a  consideration,  and  enforceable, 
constitnte  tbe  sole  test  by  wblch  the  ques- 
tion can  be  determined  whether  a  person 
claiming  to  be  a  stockholder  Is  such  in  fact 
There  must  be  mntualltyi  The  stockholder 
must  be  in  a  position  to  enforce  his  rights, 
and  compel  the  corporation  to  recognize  him 
as  a  stockholder.  The  corporation  must  be 
able  to  enforce  the  subscription  agreement." 

And  in  10  Cyc.  at  page  390.  tbe  rule  is 
stated  as  folloTs: 

"Whenever  the  subscriber  pays,  or  obli- 
gates himself  to  pay,  he  Is  the  owner  of  stock 
in  the  company.  It  la  the  payment,  or  the 
obligation  to  pay,  that  makes  him  a  sbare- 
liolder.  with  all  the  rights  of  one,  if  the  cer- 
tificate were  not  issued  at  all." 

2 .  Clark  and  Marshall,  Private  Corpora- 
tions, sec.  383,  says: 

"In  the  absence  of  an  express  charter  or 
statutory  requirement,  the  stock  of  a  cor- 
poration need  not  be  paid  In  In  cash  at  the 
time  of  its  organization,  or  within  any  par- 
ticular time  after  its  organization,  but  as- 
sessments or  calls  may  be  made  upon  the  sub- 
scribers, as  the  money  ia  needed.  Neither 
payment  nor  the  issue  of  a  certificate  Is  nec- 
essary, in  the  absence  of  an  express  provi- 
sion, to  make  one  a  stockholder  with  all  the 
rights  and  subject  to  all  the  liabilities  of  a 
stockholder." 

The  conclusions  of  the  referee  on  this 
branch  of  the  case  correctly  state  the  .law 
applicable  to  the  facts.  They  are,  in  effect, 
that  the  promise  of  Wood  to  pay  the  com- 
pany $1  cash  per,  share  for  74,910  shares 
In  installments  as  called  for  by  the  direc- 
tors, but  not  to  exceed  two  per  cent  per 
month,  and  the  Issuance  to  Wood  of  such 
Rhares,  undoubtedly  created  an  enforceable 
contract  as  between  the  company  and  Wood 
and  between  creditors  and  Wood ;  that  the 
assignments  from  Wood  to  other  parties 
were  subject  to  payment  to  the  company  of 
certain  designated  sums  as  called  for  by  the 
company;  that  the  assignees  obtained  the 
same  rights  relative  to  tbe  stock  asslf^ned  as 
Wood  had;  that  Wood  was  entitled  to  vote 
tbe  stock  standing  in  his  name  prior  to  as- 
signment, and  consequently  his  assignees 
were  entitled  to  vote  tbe  stock  assigned  to 
them,  for  which  they  had  paid  or  were 
bound  to  pay.  so  long  as  their  rights  had 
not  been  cut  off  through  forfeiture  for  fail- 
ure to  pay  aasesaments,  or  lo  some  other  law- 
ful way. 

[8]  It  was  not  within  the  power  of  the 
company  to  declare  through  a  by-law  that- 
only  such  stock  as  bad  been  fnll  paid  should 
be  represented  and  allowed  to  vote  at  stock- 


holders* meetings.  Such  onbargo  upon  tbe 
stock  was  unwarranted,  and  Is  in  that  re- 
spect in  conflict  with  our  statutes  and  the 
dedslons  upon  the  subject  Sections  853  and 
865,  Revised  Statutes  1908;  People's  Bank 
V.  Superior  Court,  104  Cal.  649,  38  Pac.  452, 
29  L.  R  A.  844,  43  Am.  St  Rep.  147 ;  and  2 
Cook  on  Corporations,  6th  Ed.,  §  622. 

The  record  discloses  no  equities  Id  favor  of 
the  defendant  company  worthy  of  considera* 
tlon.  The  Judgment  is  rlght>  and  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER.  O.  J.,  and  WHITE,  concur. 


liAFFET  V.  PEOPLE. 
(Supreme  Court  of  Colorado.    Oct  6,  1913. 
Rehearing  Denied  Dec.  1,  1913.) 

1.  Obiminal  liAW  (8  1144*)— Appeal— Peb- 

SUMPTION  TO  SUPPOBT  RULING. 

Where  do  reason  for  overruling  a  motion 
to  quash  was  given,  it  jvill  be  presumed  on 
appeal  that  the  court  acted  upon  a  valid  ex- 
isting reason. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  18  2736-2764^66-2771,  2774- 
2781,  2801,  am^T,  Dec!  Dig.  i  1144.*] 

2.  iNDIOmSirF  AHD  INFOBICATXON  (|  196*)— 

Tbiait— Waivkb  or  Ibbioui.abxtixs— Puu. 

TO  MKBITS. 

Objections  dtat  no  lawful  preliminary  ex- 
amination was  had,  and  that  there  was  no  affi- 
davit verifying  the  information,  or  upon  which 
it  was  or  could  be  based,  went  merely  to  mat- 
ters of  procedure  and  were  irregularities  and 
not  Juiisdlctlonal,  so  that  they  could  not  be 
waived,  but  were  waived  by  tbe  fiUng  of  a  plea 
to  the  merits  before  motion  to  quash. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  628-635;  Dec. 
Dig.  I  196.*] 

3.  Cbiunal  Law  (|  89*)  — Fiuno  op  In- 

70BMATI0ET— JUBISDIOnON. 

The  filing  of  an  information  in  the  district 
court  by  the  district  attorney  gives  that  court 
jurisdiction  of  the  offense  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  »  106, 197;  Dec-  Dig.  i  89.*] 

Bn  Banc.  Brrw  to  District  Conrt,  Clear 
Creek  Coonty;  Gharlea  McGall,  Judga 

Peter  Lafley  was  oonvleted  of  rape,  and  he 
brings  error.  A'ffirmed. 

Cieaar  A  Roberts  and  John  J.  White,  both 
of  Denver,  for  plaintiff  in  error.  Fred  Far- 
rar,  Atty.  Gen.,  and  Frank  C.  West  and  Nor- 
ton Montgomery,  Asst  Attys.  Gen.,  for  the 
State.  ' 

BAILEY,  7.  On  September  23rd,  1911, 
plaintiff  in  error  was  examined  before  the 
county  court  of  Clear  Creek  County,  on  a 
sworn  complaint  for  the  statutory  crime  of 
rape.  An  order  was  entered,  upon  a  finding 
of  probable  cause,  as  upon  preliminary  ex- 
amination, binding  the  defendant  over  to  the 
district  court  to  answer  such  charge.  The 
record  of  the  county  court  proceedings  was 
duly  certified  to  the  district  court,  and  on 
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December  4th  next  thereafter  Hie  District 
Attorney  filed  an  Information  there  against 
the  defendant,  based  on  the  county  court  or- 
der and  record.  The  defendant,  appearing 
in  person  and  by  counsel,  was  arraigned  on 
that  day  and  entered  a  plea  of  not  guilty, 
and  the  case  was  set  down  for  trial  for  De- 
cember 14tb,  1911.  On  this  latter  date,  with 
thc'plea  of  not  guilty  still  pending,  and  with- 
out leave  of  court,  defendant  interposed  a 
motion  to  quash  the  Information  on  the 
ground,  among  others,  that  no  lawful  pre- 
liminary examination  had  been  had,  because 
the  county  court  was  without  jurisdiction  to 
hold  one  or  bind  the  defendant  over  to  an- 
swer to  the  district  court;  and  because  no 
alDdavlt  was  filed  verifying  the  Information, 
or  upon  which  the  information  was  or  could 
be  based.  This  motion  was  overruled.  A 
Jury  was  Impaneled,  the  defendant  tried, 
found  guilty,  and  sentenced  to  imprisonment 
in  the  state  penitentiary.  He  prosecatea  this 
writ  of  error. 

[1,2]  Whatever  merit  there  may  be  in  the 
defendant's  motion,  the  defects  against 
which  the  motion  was  directed  were  waived 
when  a  plea  of  not  guilty  was  entered  with- 
out first  seeking  to  correct  such  defects.  No 
reason  for  overrulli^  the  motion  Is  given, 
but  if  a  valid  one  existed  It  will  be  presumed 
that  the  court  acted  n^n  it  The  motion 
came  too  late  and  was  properly  overruled, 
as  the  defendant  by  plea  to  the  merits  had 
waived  the  objections  which  he  lat^  urged. 
The  questions  raised  by  the  motion  go  to 
matters  of  procedure,  questions  of  infor- 
malities and  irregularities,  not  to  the  suffi- 
ciency of  the  information.  The  Information 
properly  charged  the  oflTense.  The  objections 
urged  were  of  a  character  which,  if  prop- 
erly interposed  in  apt  time,  entitled  the  de- 
fendant to  have  the  defects  In  the  proceed- 
ings corrected,  but  such  defects  were  not 
Jurisdictional  In  tlie  sense  that  they  could  not 
be  waived.  Taylor  v.  People,  21  Colo.  426,  42 
Pac.  6S2.  The  filing  of  the  Information  In 
the  district  court  by  the  District  Attorney 
gave  that  tribunal  Jurisdiction  of  the  ofEense. 
Ex  parte  McConnell,  83  Cal.  558,  23  Pac. 
1119.  Objections  to  matters  of  procedure  and 
form  must  be  taken  advantage  of  before  plea 
to  the  merits,  or  If  afterwards,  only  when 
such  plea  has  been  withdrawn  by  leave  of 
court. 

In  Bergdahl  v.  People,  27  Colo.  307,  61  Pac. 
228,  this  court,  upon  the  proposition  now  un- 
der con^deratiou,  had  this  to  say: 

"The  failure  to  properly  verify  an  Infor- 
mation la  not  one  which  affects  Its  sufficien- 
cy.   It  is  required  to  be  verified  aa  deslg' 


oated  by  sections  1432b  and  1432h,  3  Mills' 
Ann.  Stata  These  are  provisions  which  are 
Intended  to  and  do  comply  with  section  7, 
article  2  of  our  Bill  of  Rights,  which,  in  sub- 
stance, declares  that  no  warrant  to  seize  any 
person  shall  issue  nnless  probable  cause 
therefor  Is  made  to  appear  by  oath  or  af- 
firmation reduced  to  writing.  This  right, 
however,  Is  one  which  may  be  waived,  and 
unless  properly  presented  bdov,  ctnocA  Iw 
raised  in  this  court" 
[3]  In  Taylor  v.  People,  supra,  it  is  said : 
"Neither  a  motion  to  quash,  nor  other 
pleading  attacking  the  information  upon  any 
ground,  was  filed  by  the  defendant;  bnt,  on 
the  contrary,  he  entered  his  plea  of  not  guil- 
ty, and  went  to  trial  upon  the  merits.  If 
there  was  no  preliminary  examination  (as  to 
which  we  are  not  advised  by  anything  in  the 
record).  It  was  the  duty  of  the  defendant,  at 
the  proper  time  and  In  the  proper  proceed- 
ing, to  show  that  fact  to  the  district  court, 
and  the  record  should  disclose  the  existence 
of  the  alleged  defect  In  Jurisdiction;  and  If, 
as  matter  of  fact,  there  was  no  prellminaiy 
examination,  and  the  affidavit  required  by 
section  8  had  not  been  filed  in  the  district 
court,  it  was  likewise  the  duty  of  the  defend- 
ant In  an  appropriate  way  to  call  the  atten- 
tion of  the  district  court  to  the  absence  of 
the  necessary  affidavit ;  but  as  the  defendant 
entirely  neglected  to  avail  lilmself  of  his 
proper  remedy  at  the  appropriate  time,  it  Is 
too  late  for  him  to  be  heard  with  respect 
thereto  in  tills  court,  even  if  there  be  merit 
in  his  contention." 

That  the  entry  of  a  plea  of  not  gidlt?  waiv- 
ed the  defects  against  which  the  motion  was 
directed  is  supported  by  ample  authority.  In 
State  V.  Olark,  4  Idaho,  7»  86  Pac.  710,  U  Is 
said: 

"A  motion  to  quash  an  information,  on  the 
ground  that  the  court  Iiad  no  Jurisdiction  to 
try  the  defendant,  for  the  reason  that  the 
law  had  not  been  complied  with  In  the  ar- 
rest and  preliminary  examination  of  the  de- 
fendant, must  be  made  before  plea  or  trial, 
or  the  same  Is  waived." 

State  V.  Collins,  4  Idaho.  184,  38  Pac.  38, 
reaffirms  this  doctrine.  And  to  the  same  ef- 
fect are  McKevltt  v.  People,  208  lU.  460,  70 
N.  E.  693;  Johnson  v.  State,  134  Ala.  54,  32 
South.  1013 ;  Joy  v.  State,  14  lud.  139;  and 
West  V.  State,  48  Ind.  483. 

Other  errors  are  assigned,  but  the  argu- 
ment of  counsel  is  directed  alone  to  the  al- 
leged error  In  overruling  the  motion  to  qoash 
the  Information.  The  defendant's  rights  la 
this  respect  were  waived.  The  Judgment  of 
the  district  court  is  affirmed. 
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PBOPLB  cz  rd.  AMMONS.  Gorenior,  t. 

KENEHAN.  Auditor  of  State. 

(Supreme  Court  of  Color&do.   Not.  20.  1013.) 

1.  States   (|   137*}  — Expersbs— Claims 
aoainst  ^tate. 

Under  Rev.  8t  of  1908,  I  4400,  fixing  the 
pay  of  tbe  militia,  and  providing  for  their  ex- 
penses when  in  service,  claims  for  tbe  pay  and 
expenses  of  the  militia  when  called  out  by  the 
Governor  to  suppress  riots  are  claims  against 
the  state,  for  which  certificates  shoaid  be  is- 
sued by  tbe  Auditor,  under  section  6239,  un- 
less there  baa  been  an  appropriation  therefor. 

[Ed.  Note.— For  other  cases,  see  States.  Gent 
Dig.  S  134 ;  Dec.  Dig.  |  137.*] 

2.  States  (|  137»)— Claims  Aqaihbt— "Ap- 
propbiation." 

Bev.  St  1A08.  |  4400,  providing  for  tbe 
cunpensation  of  tbe  militia  and  for  tlw  pay- 
ment of  necessary  expenses  out  of  the  general 
fund  of  the  state,  is  not  an  "appropriation" 
measure  within  tbe  purview  of  Const,  art.  S,  I 
33,  declaring  that  no  money  shall  be  paid  out  <h 
the  treasury  except  by  appropriations  made  by 
law,  for  the  amount  to  oe  paid  is  wholly  in- 
definite, and  tbe  statute  only  designates  the 
fund  out  of  which  payment  is  made,  and  hence, 
under  secdon  6233,  providing  that,  in  all  cases 
where  tbe  laws  recognize  a  claim  for  money 
against  the  state,  the  Auditor  shall,  when  the 
claim  has  been  approved  by  tbe  Governor  and 
Attorney  General,  give  the  claimant  a  certificate 
of  tbe  amount  tliereof,  tbe  State  Auditor  is 
bound  to  audit  tlie  dalms  and  lame  tbe  claim- 
ant's certificates. 

[Ed.  Note.— For  other  cases,  see  States,  Gent 
Dig.  {  134 ;  Dec  Dig.  S  137.* 

For  other  definitions,  see  Words  and  Phras- 
es. ToL  1,  pp.  471-473;  toL  8,  p.  7679.] 

3.  Mandamus  (|  164*)  — DKntNBBS— Changs 
IN  Theory  ot  Defknse. 

In  mandamus  to  compel  the  State  Auditor 
to  audit  claims  and  issue  certificates,  in  accord- 
ance with  Ber.  St  1  6239,  to  pay  the  militia, 
that  official,  baring  inatified  bis  refusal  on  tbe 
rroond  that  tbe  ismance  ot  tbe  otetificates  was 
illegat,  cannot  thereafter  claim  Hiat  he  ie  ready 
to  proceed  under  the  statute  as  expeditiously 
as  his  time  vrill  permit 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  II  844-360;  Dec.  Dig.  |  164.*] 

4.  ConsTB  (I  207*)— State  Goobts— Colosado 
— SnPBMa  Cotmr— UANDAMua. 

Tbe  Supreme  Court  has  Jarisdiction  of  an 
original  proceeding  in  mandamna  to  compel  the 
State  Auditor  to  issue  certificates  to  defray 
tbe  expenses  and  compensation  of  the  militia 
called  out  to  suppress  riote;  the  question  be- 
ing one  of  a  putuie  nature,  and  affecting  the 
people  of  the  entire  state. 

[Ed.  Note^For  other  cases,  see  Courts,  Cent 
Dig.  I  521;  Dec.  Dig.  |  207.*] 

6.  Mandamus  (I  147*)  —  BIaihtbnancib— In- 
terest. 

Where  the  State  Auditor  refused  to  audit 
elainiB  and  Issue  certificates  to  defray  tlie  ex- 
penses of  the  militia  called  out  by  the  Gover- 
nor to  suppress  riots,  tbe  Governor  has  suffi- 
cient interest  to  maintain  mandamus,  for  Const 
art.  4,  I  2,  declares  that  the  Supreme  Court 
executive  power  shall  be  vested  in  tbe  Gover- 
nor, who  shall  see  that  tbe  laws  are  faithfully 
executed,  and  the  Governor  as  the  commander  in 
chief  of  the  ndlitia  is  charged  with  the  duty  of 
aapplying  it  with  snbdstence  and  paying  the 
men. 

[Ed.  Notb- Vor  other  eases,  see  Mandamna, 

Cent  Dig.  I  288;  Dec  Dig.  {  147.*] 


6.  Mandamus  (|  147*)  — Mainwnanck  — Ik- 

TEBEST. 

Const  art  4,  |  1.  In  naming  tbe  ofiiccrs 
constituting  the  executive  department  of  the 
state,  headed '  by  tbe  Governor,  Inclodea  tbe 
Auditor.  Bev.  St  1008.  1  6239,  provides  that, 
in  all  cases  where  tbe  laws  recognize  a  claim 
against  tbe  state,  and  no  appropriation  has 
been  made,  tbe  Auditor  shall  audit  and  adjust 
the  same,  and,  wboi  It  shall  have  been  approved 
by  the  Governor  and  Attorney  General,  be  shall 
give  the  claimant  a  certificate  of  the  amount 
thereof.  Held  that,  where  tbe  Auditor  wrong- 
fully refused  to  audit  claims  for  the  subsistence 
and  payment  of  the  militia,  the  Governor  bad 
sufficient  interest  to  compel  bis  action  by  man- 
damus, having  the  general  suiKrvision  of  tbe 
executive  department;  this  being  particularly 
true  as  the  certificates  to  be  issued  by  tbe  Au- 
ditor and  approved  by  the  Governor  an  to  be 
submitted  to  tbe  General  Assembly. 

[Ed.  Note.— For  other  cases,  see  Mandamof, 
Cent  Dig.  I  288;  Dec  Dig.  |  147.*] 

Bn  Banc.  Original  petition  by  the  Peo- 
ple, (HL  ttae  ration  at  EUas  M.  Amnions,  as 
Governor,  for  a  writ  of  mandsmns  asalnst 
Boady  Kenyan,  as  State  Auditor.  Peremp- 
tory writ  Issaed. 

Fred  Farrar,  Atty.  Gen.,  Francis  E.  Bouck, 
Deputy  Atty.  Gen.,  and  Norton  Montgomery, 
Asst  Atty.  Gen.,  for  petitioner.  WilUam  H. 
Malone  and  William  H.  Scofleld,  both  of 
Denver,  tor  respondent 

MUSSBB.  C.  J.  By  permission  of  this 
court,  there  was  filed  by  the  Attorney  Gen- 
eral a  petition  entitled  "The  People  of  the 
State  of  Colorado,  on  the  Belatlon  of  EUas 
M.  Ammons.  as  Governor  of  the  State  of  Col- 
orado, T.  Boady  Kenehan,  as  Auditor  of 
State."  for  an  original  writ  of  mandamus. 
Upon  the  filing  of  the  petition,  an  order  was 
made  tor  the  Issuance  of  an  altematlTe  writ 
directed  to  the  Auditor.  In  this  alternative 
writ  it  was  alleged  that  the  relator  is  the 
Governor,  charged  by  the  Constitution  and 
laws  with  the  duty  of  enforcing  the  laws  and 
nri«<»t*,*n*?*g  the  peace  of  the  state ;  that  be 
is  the  commander  In  chief  of  the  military 
forces,  and  by  the  Constitution  and  laws 
rested  with  the  power  of  calling  out  the 
military  forces  to  execute  the  laws  and  pre- 
serve good  order  In  the  state ;  that  the  re- 
spondent Is  the  Auditor ;  that  there  arose  in 
the  counties  <if  Huerfano  and  Las  Animas  a 
condition  of  great  violence  and  lawlessness, 
grovring  in  force  and  extent  until  it  was  be- 
yond tbe  control  of  the  peace  officers  of  the«e 
counties;  that  property  was  destroyed,  hu- 
man life  d^berately  and  violently  taken, 
and  that  the  sheriffs  of  the  aforesaid  coun- 
ties heatedly  informed  the  relator  of  their 
inaUli^  to  restore  law  and  order,  and  ap- 
pealed to  blm  as  chief  executive  for  assist- 
ance In  executing  the  laws  and  suppressing 
violence ;  that  thereupon  the  relator  Investi- 
gated the  conditions  exlstix^  In  the  said 
counties,  and.  deeming  that  the  situatiou  so 
demanded,  Issued  an  executive  order  to  the 
Adjutant  General,  authorizing  and  directing 
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him  to  call  Into  Berrtce  and  hold  In  readiness 
for  Immediate  mobilization  and  action,  and 
to  mobilize,  as  many  oi  tbe  members  of  the 
National  Guard  of  the  state,  In  and  near 
the  Arkansas  Valley,  as  may  be  necessary  to 
maintain  peace  and  good  order  In  said  conn- 
ties  ;  that  thereafter,  finding  that  conditions 
demanded  further  action,  the  relator,  with 
the  approval  of  the  Attorn^  General  made 
and  issued  to  the  Adjutant  General  an  or- 
der directing  that  officer  to  order  out  and 
assume  command  of  such  troops  of  the  Na- 
tional Guard  as,  in  his  Judgment,  might  be 
necessary  to  restore  and  maintain  peace  and 
order  in  said  counties,  and  to  enforce  obedi- 
ence to  the  Constitution  and  laws  of  the 
state ;  that  pursuant  to  the  said  orders  parts 
of  the  military  forces  of  the  state  were  pre- 
pared, mobilized,  and  placed  and  kept  in  the 
field  for  the  purpose  of  ezecutlng  the  laws 
and  preserving  and  restoring  peace  and  or^ 
der  In  the  said  counties,  and  that,  in  the 
judgment  of  the  relator,  such  action  was  and 
Is  necessary  to  the  preservation  of  the  laws 
and  maintaining  peace  and  order  In  the 
state;  that  the  Indebtedness  Incurred  for 
expenses  necessarily  caused  by  these  military 
movements  Includes  the  pay  rolls  of  officers 
and  members  of  the  National  Guard  of  the 
state,  the  necessary  transportation,  medical 
attendance  and  supplies,  quarters,  and  sab- 
sisteuce,  for  which  numerous  claims  for  mon- 
ey exist  against  the  state,  and  that  no  funds 
are  available  for  the  paymrat  of  the  same; 
that  the  respondent  has  declared  and  still 
declares  that  he  will  not  issue  any  certifi- 
cates of  indebtedness  for  and  on  account  of 
any  of  the  said  claims  unless  ordered  by 
a  court  so  to  do;  that  he  has  refused  and 
still  refuses  to  audit  or  adjust  certain  of 
said  claims,  though  the  same  have  been  pre- 
sented to  and  examined  by  him ;  that,  among 
the  claims  which  the  Auditor  refuses  to  audit 
and  adjust,  was  the  pay  roll  of  Company  A 
of  the  Second  Beglmenb  of  the  National 
Guard ;  that  the  pay  roll  contains  the  claims 
of  the  officers  and  men  of  that  company,  at 
the  statutory  rate  of  compensation,  and  that 
the  same  Is  true  and  correct  and  entitled  to 
allowance  by  the  Auditor;  that,  unless  the 
lawful  expense  of  the  military  forces  oalled 
out  by  the  Governor  be  promptly  met  by  the 
audit  and  adjustment  of  the  claims  arising 
therefrom  and  by  the  Issuance  of  certifi- 
cates of  Indebtedness  therefor,  the  executive 
branch  of  the  state  government  will  be  irre- 
trievably weakened,  and  the  integrity  and 
sovereignty  of  the  state  Imperiled  and  im- 
paired, the  military  forces  demoralized,  and 
anarchy  substituted  for  the  execution  of 
the  laws ;  that  the  refusal  and  delay  of  the 
Auditor  was  regardless  of  both  the  rights 
of  the  claimants  and  of  the  necessities  of 
the  state ;  that  the  unsettled  conditions 
In  the  counties  referred  to  still  continue  and 
may  continue  for  a  long  period  to  come, 
and  In  the  judgment  of  the  Governor,  It  will 
be  necessary  for  some  time  to  keep  mili- 


tary forces  in  Oie  Add  for  the  purpose  ot 
exscntlng  the  laws  and  restoring  and  maln- 
tainlng  peace  and  good  order  throughout  tbe 
state;  that  certificates  of  Indebtedness  can 
be  negotiated  at  par  If  promptly  Issued; 
that,  If  the  resptmdent  persists  In  his  pns- 
eat  refusal  and  delay,  the  state  gOTaosmt 
will  not  only  be  weakened  and  endangered 
but  the  faith  and  credit  of  the  state  win  be 
jeopardized,  and  It  will  be  impos^e  for  the 
state  to  obtain  servlcea  or  commodities  ex- 
cept at  8  much  higher  price.  If  at  all,  tbtn 
would  otherwise  be  the  case,  and  large  sums 
of  money  will  consequently  be  lost  to  the 
state  aud  uselessly  wasted,  unless  this  court 
shall  see  fit  to  command  respondent  to  do  his 
duty.  The  claims  for  mon^  now  existing 
against  the  state  for  the  pay  roll  of  Comptny 
A,  and  to  various  indiriduals  and  firms  fbr 
transportation,  subsistence,  and  supplies  nec- 
essary, are  set  out,  and  It  Is  alleged  that 
the  said  claims  are  just  and  correct,  and 
that  the  Attorn^  General  and  Governor  have 
at  all  times  stood  ready,  and  they  now  stand 
ready,  to  approve  of  each  and  all  of  them 
and  of  all  other  just  claims  for  mon^  here- 
tofore or  hereafter  arising  because  of  the 
military  operations  had  for  the  purpose  of 
executing  the  laws  and  restoring  and  main- 
taining the  peace  and  good  order  of  the  state. 
It  Is  alleged  that  tbe  Governor  has  no  plain, 
speedy,  or  adequate  remedy  in  the  ordlnarj- 
course  of  law,  and  that  the  exigencies  of  the 
case  require  immediate  and  final  action  bj 
this  court  through  the  extraordinary  process 
of  mandamus. 

The  alternative  writ  required  the  Auditor 
to  proceed  forthwith  promptly,  and  with- 
out unnecessary  delay,  to  audit  and  adjo-ot 
the  claims  de^ribed  in  said  petition  as  well 
as  all  other  claims  that  may  be  presented  for 
audit  and  adjustment  in  connection  with  the 
use  and  movement  of  the  military  forces  as 
set  forth,  and,  when  such  claims  have  been 
found  to  be  correct,  and  when  they  have 
been  approved  by  the  Governor  and  by  tbe 
Attorney  General,  to  Issue  promptly,  and 
without  unnecessary  delay,  certiflcates  of  in- 
debtedness therefor,  or  to  show  cause,  on  a 
day  named,  why  be  should  not  do  so. 

To  this  alternative  writ,  the  respondent 
made  return.  In  the  opinion  of  the  court 
this  return  Is  not  such  as  to  put  in  issue  any 
of  the  material  facts  alleged  which  are  neces- 
sary to  a  determination  of  the  questions  in- 
volved. Such  allegations  of  the  return  as  it 
m^y  be  necessary  to  specifically  mention  will 
be  noticed  at  the  proper  time  in  this  oidnion. 
The  return  in  effect  Is  a  demurrer  to  the 
alternative  writ,  and  was  In  effect  so  treated 
by  tbe  respondent  In  the  oral  argument  and 
in  his  brief. 

This  action  Is  brought  to  compel  the  Audi- 
tor to  act  in  aud  to  proceed  with  the  dis- 
charge of  his  duties  as  set  forth  In  section 
6239,  Rev.  Stat  1908,  which,  so  far  as  Is 
material  to  this  case.  Is  as  follows:  "In  all 
cMes  where  the  laws  recognise  a  daho  6a 
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money  against  the  state,  and  no  appropria- 
tions shall  bave  been  made  hj  law  to  pay 
tbe  sam^  tbe  Auditor  shall  audit  and  ad- 
just tbe  same,  and  whek  the  said  claim  shall 
have  beoi  awroved  by  tiie  Goveroor  and  At> 
toxn^  General,  he  shall  give  the  daimant  a 
certlflcate  oC  the  amoirat  thereof  under 
hla  official  seal  U  demanded,  and  shall  re- 
port the  same  to  the  Qmenl  Assembly,  with 
as  little  delay  as  possible,  giving  a  state- 
ment In  tabular  form  of  the  number,  date 
of  Issu^  and  amount  at  each  certificate,  and 
tor  what  purpose  issued.'* 

[1]  Tinder  this  section,  if  a  datm  is  me 
which  the  laws  recognise  as  a  claim  for 
money  against  the  state,  and  no  aK>ropria- 
tlon  has  been  made  to  pay  such  dalm,  it  is 
then  the  duty  of  the  Auditor  to  act  and  to 
proceed  with  the  discharge  ot  his  duties  as 
set  forth  in  the  section.  The  first  question 
to  be  determined  Is,  Are  the  claims  which 
hare  been  presented  to  tbe  Auditor  for  au- 
^t  and  adjustment  under  that  sectl<m  such, 
as  are  recognized  as  claims  for  money 
against  the  state?  Second,  If  they  are  sudi 
claims,  has  any  appropriation  been  made 
by  law  to  pay  them? 

Sectim  4409,  Rev.  Stat  1908,  la  as  follows: 
"Officers  and  enlisted  men  when  serving  un- 
der the  orders  of  the  Governor  or  of  a  sher- 
Utt  mayor  or  judge,  to  prevent  violation  of 
the  laws  of  the  state,  or  to  prevent  or  sup* 
press  riot  or  Insurrection  or  to  TeptA  or  pre- 
voit  invasion,  shall,  until  such  time  as  other 
providon  is  made  for  the  payment  for  the 
services  rendered,  receive  pay  out  of  the 
general  fmd  ot  the  state  at  the  following 
rates:  All  commissioned  officers  shall  receive 
the  same  pay  as  is  paid  to'  tiie  United  States 
army  officers  of  Uke  grade,  less  20  per  cent 
Sergeant  majors,  quartermaster  sergeants 
and  hospital  stewards  shall  be  paid  the  sum 
of  two  dollars  and  forty  cents  per  day  for 
the  first  twenty  days'  au^ce:  First  Ser- 
geants and  acting  hospital  stewards,  two  dol- 
lars and  thirty  cents  per  day  for  the  first 
twenty  days*  service:  Sergeants,  two  dollars 
and  twenty  cents  per  day  for  the  first  twenty 
days'  service:  Corporals,  two  dollars  and 
tea  cents  per  day  for  tbe  first  twenty  dayi^ 
service,  and  privates  two  dcdlars  per  day  for 
the  first  twenty  days*  service.  After  twenty 
days*  service  one  dollar  1^  per  day  for  each 
of  the  above  mentioned  non-commissioned  of- 
ficers and  privates.  The  necessary  trans* 
portatlon,  medical  attendance  and  sunpliea, 
quarters  and  sabslstence,  shall  also  be  pro- 
vided tot  them  and  a  reasonable  allowance 
shall  also  be  made  for  animals  neoesBarlly 
used." 

[I]  The  claims  mentioned  In  the  alterna- 
tive writ  are  claims  fOr  the  pay  of  officers 
and  enlisted  men  serving  In  the  field,  under 
the  orders  of  the  Governor,  to  prevent  viola- 
tion, ot  the  laws  ot  the  state,  and  to  prevent 
or  sappress  riot  and  claims  for  transporta- 
tkm,  supplies,  uid  subslatence  for  such  offi-' 
cers  and  men  ao  engaged.   It  Is  plain  that 


these  claims  are  antft  as  are  recognised  by 

law,  to  wit  the  very  section  last  above  quot- 
ed, as  claims  for  mmmy  against  the  state. 
This  mncb  is  ocncedfid  in  the  return  of  Oie 
Auditor.  It  is,  however,  oontoided  by  him 
that  an  approiniatlon  has  been  made  by  law 
to  pay  su^  cUOms,  and,  as  Is  evident  from 
his  return  and  bziei^  this  ocoitention  ts  the 
real  reason  for  his  refusal  to  proceed  in  the 
dischatge  of  his  duties  under  section  ^39. 
If  no  antn^itatlon  has  been  made  out  of 
which  these  daima  may  be  paid,  then  we  take 
it  from  the  return  and  brief  ot  the  Auditor 
he  concedes  that  he  should  proceed  in  the 
discharge  of  his  duties  as  outlined  In  that 
section.  TbB  amtendon  is  that  sectkm  4409, 
quoted  above,  makes  a  continuing  aivtrc^pria- 
tSxm  of  so  much  of  the  guieral  fund  of  the 
state  as  may  be  necessary  to  pay  claims  of 
the  diaracter  of  those  under  oonildnatl(ni. 
If  by  that  section  an  ax^n^xlatlon  has  beat 
made  out  of  which  the  claims  may  be  paid, 
then  the  Auditor  ts  justUled  in  bis  refusal 
to  proceed  under  section  6288.  On  the  other 
band,  if  that  section  does  not  make  an  ap- 
propriation fbr  the  purpose  ot  paying  sndi 
claims,  the  Auditor  is  not  Justtfled  bi  refus- 
ing to  furoceed,  tax  there  is  no  other  law  or 
section  passed  by  tlie  Goieral  Assembly  or 
anything  in  the  OonstitutlOQ  making  an  ap- 
proinlation  for  the  parprae  of  paying  such 

Section  8S  of  article  6  <tf  the  Constitution 
provides  that  "no  num^  shall  be  paid  out 
of  the  treasury  esccvt  upon  appropriations 
mate  by  law,  and  on  warrant  drawn  by  the 
proper  officer  in  pursuance  thereof."  This 
section  needs  no  construction.  It  construes 
Itself.  No  exception  Is  made  whatever,  nor 
is  then  anything  in  the  Constitution  to  be 
read  in  connection  vrith  that  section  that 
will  permit  any  money  to  be  paid  out  of  the 
treasury  except  upon  appropriationB  made  by 
law  and  on  warrant.  This  macb  must  also 
be  taken  from  the  return  and  brief  as  eon- 
ceded  hf  the  Auditor.  It  we  examine  sec- 
tion 4409,  by  which  the  Auditor  oontrakba  an 
appropriation  was  made  out  of  whidi  these 
claims  may  be  paid,  it  is  found  that  there  is 
no  limit  to  the  amount  of  woney  which  may 
be  paid  to  the  officers  and  enlisted  men  ot 
the  miUHa  and  fbr  the  necessary  transporta- 
tion, medical  attendance,  supplies,  quarters, 
and  subslstraice.  It  may  be  $10,000,  or  it 
may  be  91,000,001^  so  far  as  that  sec- 
tion is  con{%med.  It  may  be  a  part  of  the 
general  tund,  or  all  of  the  general  fund. 
Tbe  mere  fact  that  pay  for  the  officers  and 
<mlisted  men  is  fixed  for  one  day  does  not  fix 
the  amount  that  may  be  expended  tor  the 
purposes  contemplated  by  swtlon  4409.  How 
many  days  are  the  officers  and  men  to  be 
paid  for?  How  many  officers  and  men  will 
there  Be  to  pay?  How  much  is  to  be  paid  out 
for  transportation,  medical  attendance,  sup- 
idies,  and  subsistence?  There  is  nothli^  in 
the  section  or  In  any  other  law  of  this  state 
that  answers  these  questloniL  There  is  noth- 
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ing  tarn  whlcb  any  designated  amount  can 
be  compnted  as  having  been  get  aside  tor  tb* 
pnTposes  mentioned  In  the  section. 

The  amount  which  may  be  tbns  expended 
in  military  operations  Is  left  by  the  section 
altogethec  Indefinite  and  uncertain.  In  In- 
stitute, etc.,  T.  Henderson,  18  Colo.  98,  31  Pae. 
714, 18  H  B.  A.  398,  several  acts  of  the  Gen- 
eral Assembly  were,  before  the  court  The 
one  provided  bounties  for  the  destruction  of 
wolves,  coyotes,  bears,  and  mountain  lions. 
Another  provided  a  premium  for  planting 
trees.  And  still  another  provided  a  premium 
for  digging  np  loco  or  poison  weed.  The 
acts  provided  how  and  from  what  fund  the 
bounties  were  to  be  paid,  and  fixed  the 
amount  to  be  paid  tor  the  destruction  of 
eadi  of  the  animals,  for  the  planting  of  100 
trees,  and  the  amount  for  ea<^  pound  of  weed 
dug  up.  While  the  court  decided  the  case 
upon  other  gronds,  it  said  that  it  was  doubt- 
ful if  these  bounty  statutes  complied  with 
the  danse  of  the  Constitution  requiring  an 
appropriation  fOr  the  payment  of  money.  In 
Ingram  r.  Colgan,  100  CaL  113,  88  Pac  815, 
30  Pac.  437.  28  B.  A.  lOT,  46  AoL  St  Bep. 
221,  the  remarks  of  this  court  in  18  Colo., 
r^atlve  to  pemdttlng  the  dlsbnisement  of  an 
indefinite  amount  of  money,  as  was  contem- 
plated by  the  bounty  acts,  were  quoted  with 
approval,  and  in  t)ut  case  the  Calif omla 
court  held  that  the  bounty  act  did  not  make 
an  appropxiati<m.  The  act  provided  that  85 
should  be  paid  out  ot  the  general  fond  of 
the  state  treasury  to  any  person  who  should 
kill  or  destRqr  a  ooyota  The  court  said  that 
the  fund  from  whidi  the  bounties  were  to 
be  paid  was  explicitly  designated;  hut.tKe 
amount  of  money  in  the  general  fund  devoted 
to  the  payment  of  these  bounties  was  not 
sped  fled.  The  court  said  that  the  language 
of  the  act  lacked  the  first  essential  to  an 
ofildal  aivroprlatkm,  and  that  was  to  fix 
the  amount  that  should  be  paid  for  bounties. 
In  State  t.  Mowe,  OO  Neb.  88,  on  page  96,  60 
M.  W.  378,  on  page  876,  61  Am.  St  Bep^  688 
the  court,  after  a  long  ^scoaslon  of  the  his- 
tory of  a  wroprlationB  and  the  meaning  of  the 
word  "appropriate,"  lald:  "Having  in  view 
tike  origin  and  history  of  appropriations  as 
wdi  as  the  general  lexicographic  meaning 
of  the  word,  to  'appropriate*  to  to  set  apart 
from  the  public  revenue  a  certain  sum  of 
money  for  a  spocifled  object  in  sudi  manner 
that  Oie  execntlTe  oflloers  of  the  government 
are  authorized  to  use  that  money,  and  no 
more^  for  tliat  object  and  fbr  no  otjier." 

The  Nebraska  court  had  nndra  considna- 
tion  a  statute  providing  for  the  payment  of 
a  bounty  of  a  certain  amount  a  pound  upon 
eadi  pound  of  sugar  manufactured,  and  pro- 
viding that,  when  any  claim  arose  under  the 
act,  Qlb  Secretary  (xC  ,  State  should  approve 
the  same,  and  certify  it  to  tbe  Auditor,  who 
should  draw  a  warrant  upon  the  treasurer 
for  the  amount  due  thereon.  Tbe  court  held 
that  de  act  did  not  make  an  ai^ropriatlon. 
In  BiBtlne  t.  Stat^  20  Ind.        the  court 


had  under  oonslderatlon  an  act  relating  to 
the  payment  of  interest  upon  the  state  debt 
The  Constltntloa  at  Indiana  had  a  provision 
similar  to  oun;  that  no  money  should  be  paid 
f  rm  the  treasury  except  in  pnraaanoe  of  ap- 
propriattona  made  by  law.  After  a  ^scob- 
siou  of  the  history  of  appropriadons,  the 
court  said:  "Aiq;>roprlfttton,  as  applicable  to 
the  general  fund  in  die  treasury,  may,  pe^ 
haps,  be  defined  to  be  an  authority  from  the 
Legislature  given  at  the  proper  time,  and  In 
legal  form,  to  the  inroper  tOcen  to  apply 
sums  of  money  out  of  that  vrtiidi  may  be  Id 
the  treasury.  In  a  given  yaur,  to  specified 
objects  or  demands  againat  Ike  st^" 

In  Nevada  there  was  an  act  that  provided 
that  It  waa  the  doty  of  county  oommlsBlODtta, 
In  any  county  in  which  pubUe  arms,  acooutie- 
ments,  ot  military  stores  were  had  or  shoald 
there^tw  be  received  fOr  tbe  use  of  tbe 
mUlUa,  to  provide  a  suitable  and  safe  ar- 
mory, and  tiiat  all  claims  for  tbe  e^ense  of 
procuring  and  maintaining  armories  Bboold 
be  audited  and  approved  by  the  board  of  mil- 
itaiy  auditors,  and  presented  to  the  state 
comptroller,  who  should  draw  his  warrant 
upon  the  state  treasurer  for  the  amount, 
and,  upon  presentation  of  the  warrant,  tbe 
state  treasurer  should  pay  the  same  oat  of 
the  general  fund.  Such  expenses  were  lim- 
ited to  not  exceed  (75  per  month  for  any 
company.  In  State  v.  La  Grave,  23  Nev.  2S, 
41  Pac  1075,  62  Am.  St  Rep.  764,  it  was  con- 
tended that  fixing  the  maximum  amount  to 
be  paid  each  company  and  directing  the 
comptroller  to  draw  his  warrant  and  the 
treasurer  to  pay  It  constituted  an  appropria- 
tion; but  the  court  said:  "These  matters 
alone  do  not  accomplish  that  end.  To  consti- 
tute an  appropriation  there  must  be  money 
placed  in  the  fund  applicable  to  the  desig- 
nated purpose.  The  word  'appropriate* 
means  to  allot,  assign,  get  apart  or  apply  to  a 
particular  use  or  purpose.  An  appropriation 
in  the  sense  of  the  Constitution  means  tbe 
setting  apart  a  portion  of  the  public  tuaia 
for  a  public  purpose."  And  on  page  27  of 
23  Nev,  page  1076  of  41  Paa  (62  Am.  St 
Bep.  764),  tbe  court  said:  "Under  existing 
facts  it  is  Improbable  that  the  provisions  of 
the  statute  were  Intended  as  an  appropria* 
tion,  because  the  number  of  military  com- 
panies that  could  have  received  its  benefits 
was  Indefinite  and  uncertain."  And  the 
court  held  that  no  appropriation  was  made. 

In  Clayton  v.  Berry,  27  Ark.  129,  it  ap- 
pears that  there  was  In  the  Constitution  of 
Arkansas  a  provision  similar  to  ours,  mak- 
ing necessary  an  appropriation,  and  the  court 
said:  "Tbe  expression  'appropriated  by  law* 
means  the  act  of  the  Legislature  setting 
apart,  or  assigning  to  a  particular  use,  a 
certain  sum  of  money  to  be  used  In  the  pay- 
ment of  debte  or  dues  from  the  stete  to  Us 
creditors." 

'  In  McCauley  t.  Brooks,  16  CaL  U*  It  is 
said:  "To  an  impropriation  within  the  mess- 
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ing  of  the  Constitntlon,  nothing  more  is 
requisite  than  a  designation  of  the  amount 
and  the  fund  «ut  of  which  it  shall  be  paid." 

It  is  to  be  observed  that  each  of  the  fore- 
going definitions  Includes  a  de^gnatlon  of  a 
certain  amount  as  being  set  apart,  allotted, 
or  assigned  for  a  specifled  purpose,  as  a 
requisite  to  constitute  an  appropriation.  Sp^ 
clal  emphasis  is  laid  upon  the  necessity  of 
fixing  a  spedflc  amount  In  an  appropriation 
in  the  case  of  Leddy  t.  Cornell.  52  Colo.  189, 
120  Pac.  163,  38  L.  K.  A.  (N.  S.)  918,  Ann. 
Oas.  19i3C,  1304,  wherein  this  court  said: 
"By  no  process  of  reasoning  can  It  be  held 
that  the  words  of  the  act  above  quoted,  con- 
sidered in  the  light  of  the  whole  act,  show 
a  clear,'  or  any,  purpose  on  the  part  of  the 
Legislature  to  create  a  contlnutng  appropria- 
tion. Something  more  than  a  mere  duty  to 
pay  must  be  shown.  The  act  itself  does  not 
fix  the  specific  amount  which  the  secretary 
Is  to  receive,  but  merely  places  a  limit  beyond 
which  no  Legislature  In  the  future  may  go, 
until  the  act  is  amended,  in  malting  appro- 
priations for  its  payment.  No  definite 
amount  as  salary  Is  fixed  by  the  act,  and  the 
Legislature  was  without  information  as  to 
what  it  might  be.  Indeed,  the  commission 
is  not  directed  by  the  statute  to  appoint  a 
secretary  at  all,  but  has  power  to  do  so 
sbouM  there  be  occasion.  A  secretary  might 
never  have  been  appointed,  and  a  salary 
might  nev^  have  been  required.  In  view  of 
these  facts,  how  can  It  fairly  be  said  that 
the  Legislature  created  a  continuing 'appro- 
priation? The  situation  being  thus  uncertain, 
at  the  time  the  act  was  passed,  as  to  the 
amount  of  the  salary,  or  as  to  whether  there 
would  ever  be  necessity  for  a  salary,  nnder 
the  authorities  dted  it  will  not  be  assumed 
that  a  continuing  appropriation  by  the  Le^ 
latnre  was  created  to  cover  its  payment" 

This  court,  while  upholding  the  doctrine  of 
continuing  appropriations  in  Be  Continuing 
Appropriations,  18  Colo.  192,  32  Pac.  2T2, 
aald:  "When  such  appropriations  are  for  the 
whole,  or  for  a  definite  part,  of  a  certain 
special  fund,  we  are  of  the  opijolon  that  they 
famish  suffldent  authority  &>r  the  disburse- 
ment of  such  fond." 

The  case  of  Sweeney  v.  Commonwealth,  118 
Ky.  912,  82  S.  W.  639,  Is  dted  by  respondent 
as  supporting  his  contenUon.  That  decision 
does  not  appear  to  be  based  on  any  consti- 
tutional provision  requiring  appropriations 
for  the  payment  of  money.  The  dedsion  is 
based  solely  on  the  terms  of  a  statute.  In- 
deed, the  court  says  that  the  cases  from 
Indiana,  Arkansas,  and  California  which  we 
have  cited  above,  and  which  were  made  under 
constitutional  provisions  like  ours,  were  not 
applicable  In  the  Kentucky  case.  If  that  was 
BO,  Oi&i  that  case  is  not  applicable  here. 

[S]  It  is  claimed  In  the  brief  of  the  Auditor 
that  In  his  retnm  he  denied  that  he  refoaed 
to  audit  and  adjust  the  dalma,  and  alleged 
that  he  vould  do  so  as  eipedlttously  u  his 


time  would  permit  The  substance  of  the 
allegatloQ  in  the  alternative  writ  Is  that  he 
has  refused  to  proceed  under  section  6239. 
In  his  return  and  In  his  brief  he  has  taken 
the  position  that  it  is  not  his  duty  and  that 
it  would  be  unlawful  for  him  to  proceed  un- 
der that  section.  He  will  not  be  permitted  to 
take  these  Inconsistent  positions  to  enable 
him  to  escape  the  order  of  a  court.  If  such 
order  should  be  made.  He  cannot  be  heard 
to  say  that  It  is  not  his  duty  and  that  it 
would  be  unlawfni  for  him  to  proceed  under 
that  section,  and,  at  the  same  time,  assert 
that  he  is  ready  and  willing  to  proceed  there- 
under as  expeditiously  as  his  time  will  per- 
mit His  real  potdtion  is  that  he  will  not  even 
commence  to  act  under  section  6239,  becauae, 
as  he  asserts,  that  section  is  not  applicable. 
Under  such  circumstances,  there  is  no  ques- 
tion before  us  about  what  discretion  he  may 
have  after  he  proceeds  to  act  under  that  sec- 
tion. His  position  is  a  refusal  to  act  there- 
under at  all.  With  this,  his  real  position, 
plainly  in  view,  there  can  be  no  question  of 
the  right  and  authority  of  the  court  to  order 
him  to  act,  If  It  is  his  duty  so  to  do. 

Inasmuch  as  it  appears  from  what  has 
been  said  that  the  claims  are  such  as  are 
recognized  by  the  laws  of  this  state,  and 
that  no  appropriation  has  been  made  by  law 
to  pay  the  same,  it  is  the  plain  duty  of  the 
Auditor  to  proceed  therewith  under  that  sec- 
tion. 

[4]  It  is  the  contention  of  the  respondent 
tliat  this  is  not  a  case  that  will  warrant  this 
court  In  exercising  the  original  Jurisdiction 
giv^  it  by  the  Constitution.  The  case  of 
Wheeler  v.  Northern  Colorado  Irrigation  Co., 
9  Colo.  248,  11  Pac.  IQS,  Is  referred  to  as 
denying  the  right  of  the  court  to  assume 
Jurisdiction  in  this  case.  We  think,  on  the 
contrary,  that  that  case  makes  it  the  Imper- 
ative duty  of  this  court  to  exercise  its  orig- 
inal Jurisdiction.  In  that  case  it  is  said, 
speaking  with  reference  to  the  original  writs 
which  the  Constitution  empowers  this  court 
to  issue:  "We  believe  that  original  Jurisdic- 
tion of  the  writs  mentioned,  except  in  cases 
presenting  some  apeclal  or  peculiar  exigen- 
cy, should  not  be  here  assumed,  save  where 
the  Interest  of  the  state  at  large  is  directly 
involved;  where  its  sovereignty  is  violated, 
or  the  liberty  of  Its  dtlzens  menaced ;  where 
the  usurpation  or  the  Illegal  use  of  its  pre- 
rogatives or  francbises  Is  the  prlndpal,  and 
not  a  collateral,'  question."  And  on  page  256 
of  9  Colo.,  page  107  of  11  Pac,  It  la  said: 
"Cases  of  which  this  court  should  take  orig- 
inal cognizance,  directly  Involving,  as  in 
general  th^  must,  questions  of  public  right, 
shonld  be  brought  in  the  name  of  the  people. 
Tho  state  or  the  pablic  being  the  main  par- 
ty In  Interest,  although  Individual  advan- 
tage may  be  gained,  the  person  instituting 
the  proceeding  should  appear  as  relator.  It 
is  also  fluently  fltting  that  such  causes 
be  inaugurated  before  this  court  by  the  At- 
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toniey  General,  or  wltb  his  consent,  or,  at 
least,  that  the  refusal  of  that  ofScer  to  act 
be  shown.  But  we  do  not  detdare  sudi  con- 
sent or  refusal  absolutely  necessary.  If  the 
main  object  ot  the  proceeding  Is  to  vindi- 
cate a  public  right,  to  protect  the  Interest 
of  the  state  in  Its  sovereign  character,  to  pre- 
v&it  the  illegal  nse  of  a  public  franchise  as 
against  the  people  generally,  or  a  eonsid^ 
able  portion  thereof,  or  if  it  be. to  subserve 
the  public  interest  In  any  of  the  other  mat- 
ters heretofore  mentioned,  a  citizen  Inter- 
ested could  probably  institute  the  proceed- 
ing in  the  name  of  the  people  without  con- 
sulting the  Attorney  General." 

It  la  thus  seen  that,  when  a  case  Involves 
a  question  of  a  public  nature,  one  that  af- 
fects the  whole  state,  or  Its  government,  or 
the  administration  of  Its  afEairs  as  this  one 
does,  thrai  unquestionably  It  Is  the  duty  of 
this  court  to  assume  original  Jurisdiction, 
and  to  Issue  such  writs  as  it  is  empowered 
to  do  for  the  purpose  of  giving  the  relief 
demanded.  It  Is  not  necessary  to  enter  up- 
on any  lengthy  discussion  of  th^  public  na- 
ture and  character  of  the  matters  involved 
In  this  action.  It  affects  directly  the  mili- 
tary arm  of  the  government  in  the  field.  The 
peace  and  order  of  the  state  are  at  stake. 
The  whole  state  is  Interested  In  having  peace 
and  good  order  preserved  within  Its  entire 
borders.  Tbat  this  ia  a  case  of  publld  juris 
cannot  be  denied. 

[B,  t]  The  contention  is  also  made  that 
the  Governor  is  not  the  real  party  In  Inter- 
est, tbat  he  is  not  beneficially  interested, 
and  that  therefore  this  action  cannot  be 
maintained.  It  is  true  that  private  inter- 
ests of  claimants  are  Involved;  but  the  para- 
mount interest  is  the  Interest  of  the  state. 
It  Involves  the  pay  for  Its  military  and  the 
maintenance  thereof  In  times  of  disorder 
and  violence.  The  Governor  Is  the  com- 
mander In  chief  of  this  military,  and  is 
charged  with  the  duty  of  supplying  it  with 
subsistence,  and  in  paying  the  men  as  the 
statute  provides.  Our  Constitution,  In  sec- 
tion 2  of  article  4,  says:  "The  supreme  ex- 
ecutive power  of  the  state  shall  be  vested 
In  the  Governor,  who  shall  take  care  that 
the  laws  be  faithfully  executed."  Section 
1  of  article  4  names  the  officers  constitut- 
ing the  executive  department  of  the  state, 
headed  by  the  Governor,  and  Including 
among  others  the  Auditor.  As  It  Is  the  ex- 
press dul7  of  the  Governor  to  see  that  the 


laws  be  fidthfnlly  executed  and  to  perfonn 
the  other  duties  mentioned,  who  Is  more 
directly  Interested  In  aeebur  tbat  the  at- 
fleers  of  the  exeentiTe  departmmt,  of  which 
he  is  the  supreme  head,  shall  execute  tbe 
duttes  imiHwed  upon  fhem  by  hiw,  whai  the 
performance  of  those  duties  in  necessary  be- 
fore the  Governor  can  properly  discharge 
the  duties  imposed  upon  him?  FvfOier- 
more,  it  is  the  duly  of  the  Govenor,  nader 
this  very  section  6239,  to  act  nvoa  these 
claims  after  they  have  been  audited  and  ad- 
justed by  the  Auditor.  How  can  he  perform 
Ills  duty  in  this  behalf,  unless  tlie  Auditor 
performs  his?  Surely  he  has  the  right  to 
call  to  his  aid  the  power  of  a  court  under 
such  circumstances  as  exist  here.  In  26 
Gyc.  at  page  398,  it  Is  said:  "State  officers 
may  bring  mandamus  to  compel  the  per- 
formance of  official  duties  tolling  nnder 
their  supervision,  or  the  performance  of 
which  is  necessary  to  enable  them  to  per- 
form their  duties." 

Furthermore,  these  claims,  when  audited 
and  adjusted  by  the  Auditor  and  approved 
by  the  Attorney  General  and  Governor,  most 
be  reported  to  the  General  Assembly,  and  the 
General  Assembly  should  then  provide  for 
their  payment  The  adjustment  by  the  Au- 
ditor and  the  approval  by  the  Governor  and 
Attorney.  General  will  be  evidence  to  the 
General  Assembly  of  the  Justness  of  these 
claims  at  a  time,  perhaps,  when  the  evi- 
dence,concerning  them  has  been  lost  or  can- 
not be  readily  found.  The  General  Assem- 
bly has  thus  provided  a  means  by  which 
these  claims  may  be  passed  upon  by  certain 
officers  of  the  state  when  the  time  of  their 
accrual  Is  recent  and  the  evidence  concero- 
Ing  them  is  fresh.  Here  is  a  duty  derolv- 
Ing  upon  these  three  officers  of  the  execu- 
tive department,  which  they  owe  not  onl.v 
to  the  people  of  the  state  but  to  the  Gen- 
eral Assembly  itself.  This  is  a  law  of  the 
state.  It  was,  no  doubt,  the  IntentloD  of 
the  General  Assembly  that  the  law  be  exe- 
cuted, and  there  Is  no  one  more  interested 
as  an  official  to  see  that  this  law  la  execut- 
ed for  the  benefit  of  the  General  Assembly 
than  the  Governor,  upon  whom  is  cast  the 
duty  of  seeing  that  all  laws  are  executed. 

Thus  It  has  been  seen  that  it  is  the  plain 
duty  of  the  Auditor  to  proceed  with  these 
claims  as  provided  in  sectttm  6239. 

Let  the  alternative  writ  be  made  perenp^ 
tory. 
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COLOBADO  M OBTGAGB  ft  INVESTUENT 

CO^  Limited*  r.  QIACOMINI. 
(Sopreme  Court  of  Colorado.    June  2,  1913. 
On  Petition  for  Bebearlng,  Dec  1, 1918.) 

1.  Landlobd  and  Tenant  (|  126*}— Suit- 
ableness OF  FBEiaSES— Waxbantt. 

In  the  absence  of  fraud,  false  representA- 
tiona,  or  deceit  as  between  landlord  and  tenant, 
and  without  any  express  warranty  or  covenant 
to  repair,  there  Is  no  Implied  contract  that  the 
premises  are  fit  for  habitation  or  for  the  par- 
ticular use  intended,  that  they  are  safe  for  use, 
or  that  they  shall  continue  fit  for  the  purposes 
for  which  they  were  demised. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Teunt,  Cent  Dig.  H  441-443;  Dec.  Dig.  | 
126.*J 

2.  Landlobd  and  Tenabt  a  lOT*)— -HOTKL— 
Defective  Eixvatob— Injubt  to  Quxar— 

SbUIPUBLIO  PI.ACB. 

Defendant  company  owned  a  four<story 
hotel,  furnished  and  equipped  with  modem  fa- 
cilities including  a  passenger  elevator,  which 
was  the  only  feasible  means  of  reacbiug  the 
upper  floors.  The  investment  company  rented 
the  hotel  and  facilities  to  C.  with  knowledge 
that  the  elevator  was  defective  and  liable  to 
"creep,"  the  lease  providing  that  he  should  keep 
the  elevator  in  good  condition  and  pay  one-half 
the  cost  of  accent  insurance,  covering  acci- 
dents in  connectioD  therewith,  the  landlord 
agreeing  to  pay  one-half  the  cost  of  keeping  it 
in  repair,  reserving  the  right  to  enter  and  in- 
spect the  premises,  and,  if  not  satisfactory,  to 
terminate  the  lease.  Held,  that  the  building 
and  its  equipment  was  a  s^ipublic  place,  and 
that  defendant  company  was  liable  for  injuries 
sustained  to  a  guest  owing  to  the  nonrepair  of 
defects  In  the  elevatxir,  easting  when  tlie  lease 
was  made. 

[Ed.  Note.— For  otfwr  cbwl  see  I^idlord  and 
Tenant,  Cent  Dig.  U  6M-674.  076-679;  Dec. 
Dig.  I  167.»] 

3.  Landlobd  and  Tenant  (f  167*)— Hotbia— 
Defective  Appliances — Ndisance. 

Where  a  hotel  and  equipment,  including 
an  elevator,  were  leased  to  an  operating  tenant 
at  a  time  when  the-  landlord  anew  that  the 
elevator  was  the  only  feasible  means  of  reaching 
the  upper  floors,  the  lessor's  act  in  renting  the 

rnises  without  remedying  dangerous  defects 
the  elerator  amonnted  to  tha  maintenance 
of  a  nuisance  on  the  premlasa.  soffident  to 
chaise  it  with  liability  for  injnnea  to  a  guest 
resulting  from  such  defect 

[Eld.  Note. — For  otiier  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  66S-674,  676-679;  Dec. 
Dig.  I  1«7.*] 

4.  ZiANDLOBD  AND  TBRANT  (|  167*)— BBNTBD 
PBEinSES— DANOEBOnS  Afpuances- Neo- 
UOENCE. 

Where  a  landlord  rented  a  hotel  with  a 
defective  elevator  installed  therein,  tlie  ques- 
tion of  the  landlord's  nvUgenee  diepended  on 
whether  the  elevator  was  dangerous  and  nn- 
safe  when  used  for  the  purposes  and  in  the 
ordinary  manner  intended,  and  not  on  whether 
it  was  safe  and  hazmlesa  when  let  alone,  w 
whether  it  was  posidbl^  to  operate  it  without 
accident 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  ||  668-674,  676-679;  Dec 
Dig.  I  i67.*] 

6.  Landlobd  and  Tenant  (I  167*)— Hotel- 

DANOEBOUB  APPUANOEB  —  UXROTin  Elb- 
TATOB  —  INJ13BIB8    TO    OVUFI  —  PBOXIHATB 

Cause— CoHOTiBBiNO  Nboliobncb. 

Defendant  landlord  leased  a  hotel  building 
and  its  equipment  including  a  defective  eieva- 
tor,  to  be  operated  by  the  tenant   The  defect 


was  such  that  when  the  car  was  left  stationary 
it  was  liable  to  creep  up  from  the  floor  at 
which  it  was  left  Ine  elevator  well  was  lo- 
cated in  a  part  of  the  lobby  which  was  not 

Eroperly  lighted.  Plaintiff,  a  guest  of  the  hotel, 
aving  been  called  to  the  lobby,  rode  down  In 
the  car.  The  pilot  left  the  car,  with  the  door 
open,  to  attend  to  other  duties,  and  plaintiff, 
on  returning  to  the  elevator,  not  noticing  that 
the  car  had  crept  up  in  the  meantime,  walked 
into  the  elevator  well,  and  fell  to  the  basement, 
and  was  injured.  Held,  that  the  negligence  of 
the  landlord  In  permitting  the  elevator  to  be 
and  remain  in  a  defective  condition  was  a  proxi- 
mate cause  of  plaintiff's  injuries,  concurring 
with  the  negligence  of  the  pUot  in  leaving  the 
car  unattended  with  the  door  ajar,  and  that 
defendant  was  therefore  liable,  notwithstanding 
the  negligence  of  the  pUot;  who  was  the  serv- 
ant of  the  tenant 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  D^.  ||  668-^4,  676-679;  Dec. 
Dig.  I  167.*] 

6.  Landlobd  and  Tenant  (|  167*)— Defic- 
TiTK  Afpuanceb— Anticipated  ob  Fobb- 
SEBN  Besultb. 

Where  a  hotel  guest  was  injured  by  rea- 
son of  a  defect  in  the  elevator,  it  was  not  es- 
sential to  establish  actionable  negligence  that 
the  particular  accident  should  have  been  an- 
ticipated or  ftureseen,  or  that  it  should  be  an- 
ticipated that  an  acddent  would  occur  In  the 
particular  mnnner  of  the  one  In  question,  but 
It  was  sufficient  if  a  person  of  ordinary  pru- 
dence wonid  have  antiapated  that  in  the  oper- 
ation of  the  elevator  with  the  existtng  detects 
an  accident  was  liable  to  happen.  . 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  H  668-674,  676-679; 
Dec  Dig.  I  167.*] 

On  Behearing. 

7.  Landlobd  and  Tenant  <|  169*)— Hotels 
—Defective  Eisvatob~-Evidence. 

In  an  action  against  a  landlord  for  Injuries 
to  a  guest  of  the  tenant  operating  the  leased 
premises  as  a  hotel,  by  reason  of  a  defect  in 
the  elevator,  evidence  mM  to  warrant  a  finding 
that  the  defect  existed  at  the  time  of  the  lease. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  $!  G44-646,  664-667,  681- 
684 ;  Dec.  Dig.  S  169.*] 

Appeal  from  District  Court,  City  and  Conn- 
ty  of  Denver;  Harry  C.  Riddle.  Judge. 

Action  by  Margaret  Glacomini  against  the 
Colorado  Mortgage  &  Investment  Company, 
TJmlted,  and  another.  Judgment  for  plain- 
tier,  and  defendant  named  appeals,  AfBrmed, 
and  rehearing  denied. 

This  action  was  Instituted  by  the  appellee 
against  P.  W.  Gopeland  and  the  aniellant  to 
recover  damages  sustained  by  her  upon  June 
27, 1908,  occasioned  by  hor  falling  down  the 
elevator  shaft  In  the  Columbia  Hotel,  dtoate 
in  the  dtr  of  Denver.  It  Is  alleged  that  the 
accident  waa  caused  67  Oie  n^Ugence  of  the 
defendants  In  pennltttDg  the  elevator  and 
apimrtenances  thereto  to  be  and  lenwln  out 
of  repaXr.  Judgment  was  in  her  fkvot  against 
botti  defendants  In  the  sum  of  |1<^000.  The 
appellant  brings  Qie  case  hare  on  appeal. 

The  appellant  waa  flie  owner  of  the  hotel. 
Its  fnmitnre  and  flxtores.  It  was  being 
operated  under  a  written  lease  by  Its  code- 
fendant,  P.  W.  Oopeland.  This  lease  was 
for  the  term  of  one  year,  commencing  Novem- 


•For  other  cases  ses  same  twle  sad  section  N1IHBBR  m  Dec  Dls.  A  Am.  Dig.  Ksy-No.  Series  A  Rep'r  Indexes 
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ber  1,  1907.  It  calls  for  the  ColumUa  Hotel 
sttuate  on  the  corner  of  Seraiteentfa  and 
Madcet  streets,  Bast  Denver,  together  with 
the  fnmltnre,  fixtures,  madtilnery,  cooking 
atenslla,  beds,  bedding,  etc.,  as  enumerated  la 
&  schedule,  excepting  from  the  lease  certain 
storerooms  fronting  on  Seventeenth  street 
occupied  by  others.  The  lease  Indicates  that 
the  property  was  rented  fully  furnished  for  a 
botd.  It  provided  that  the  lessor  should  not 
be  required  to  bear  any  expenses  for  supplies 
of  any  kind,  nor  for  heating,  lighting,  or  re- 
palrb^,  nor  for  repairs  to  furniture,  fix- 
tures, or  ntenslla,  nor  for  any  other  purposes 
except  taxes,  insurance,  and  water  rent ;  that 
the  lessee  would  keep  the  levator  and  all 
other  ma<^nery  in  good  order,  and,  In  addi- 
tion to  the  rent,  pay  to  the  first  party  an- 
nually, when  due,  one-half  the  costs  of  acci- 
dent Insurance  policies,  covering  accidents  In 
connection  with  the  elevator;  that  the  les- 
sor reserved  the  ri|^t  at  all  times  to  en- 
ter and  inspect  the  pronises,  and  If,  in  its 
Judgment,  the  premises,  fuitiltnre,  fixtures, 
machinery,  and  all  otber  equipments  were 
not  being  j^rt^kerly  cared  for,  or  the  bn^ness 
not  being  managed  in  a  manner  sattsftictory, 
It  had  the  right  to  terminate  the  lease  by 
^vtng  10  days*  notice  previous  to  the  emA  of 
any  caloidar  month ;  that  the  lessee  agreed 
to  keep  the  interior  of  the  hotel  In  repair 
and  good  order,  including  all  articles  there- 
in, and  In  case  the  articles  should  wear  out, 
become  broken  or  damaged,  to  replace  tbem ; 
that  aU  artldea  ^aoed  in  the  hotd  in  re- 
placemmt  of  any  mentioned  in  the  schedule 
should  be  the  property  of  the  lessor;  that 
If  the  pr(H)ert7  became  untenantable  by  rea- 
son of  fire,  or  otherwise,  the  roits  should 
cease  nntil  the  premises  were  rd>uiltv  but 
nothing  should  be  construed  to  compel  the 
lessor  to  build  or  repair  in  case  of  destmo* 
tlon,  unless  it  ao  desired.  AjuoOux  clause 
reads:  "It  Is  agreed  by  the  parties  hereto 
that  all  expenses  for  r^)alrs  to  boilers,  ele* 
vators  or  pumps  shall  be  borne  equal]^  hy 
both."  It  is  shown  that  at  the  Ume  (tf  the 
accident  the  appellant  had  a  $6,000  Insur* 
ance  policy  in  force,  protecting  it  against 
accidents  caused  by  this  elemtor. 

The  hotel  fronts  upon  Seventeenth  street, 
one  of  the  main  thoroui^ifBres  of  the  dty  be- 
tween  the  Union  Depot  and  the  main  por- 
tion of  the  business  district,  being  about 
three  blocks  from  the  depot  It  has  four 
stories  and  a  basement,  and  contains  about 
100  sleeping  rooms.  The  elevator  is  sttuate 
in  the  main  office  or  lobby,  about  80  feet  from 
the  front  entrance.  It  la  back  of  the  business 
office.  There  is  a  porch  In  front  of  this  room. 
The  light  in  the  daytime  comes  from  the 
front  of  this  room,  and  lliat  whldt  reflects 
down  from  the  fourth  story  of  the  building 
throng  a  skylight  in  the  top  Of  the  elevator 
fOiaft  The  levator  cage  has  a  top  or  tight 
roof.  Upon  account  of  these  facts  the  light 
in  that  portion  of  this  room  is  not  good,  and 
is  always  poor  in  the  elevator  shaft  at  this 


floor.  One  former  employ^  testifled:  "To 
be  able  to  see  around  and  see  what  you  are 
doing  the  lights  have  to  be  lit  in  the  oflke 
in  the  afternoon.  *  *  *  If  it  was  not  a 
bright  day  and  the  lights  were  not  Ut  It  was 
almost  impossible  at  that  time  of  day  to  read 
a  name  on  a  package  while  in  the  elevator 
at  that  floor."  Another  witness  says :  "Nev- 
er light  enough  in  the  elevator  to  read  a 
newspaper."  There  were  no  lights  lit  at  tlie 
time  of  the  accident  According  to  the  evi- 
dence of  the  plaintiff's  witnesses  the  eleva- 
tor wais  out  of  r^>alr  at  the  time  of  the  ex- 
ecution of  the  lease,  and  thus  conttnued  ap 
to  the  time  of  the  accident  The  printed  ab- 
stract of  the  record  is  so  meager  that  It  Is 
nearly  Impossible  to  get  an  intelligent  idea 
of  the  condition  of  the  elevator  therefrom; 
but,  as  we  understand  It,  the  substance  of 
these  defects  was  in  its  machlneiy  which 
caused  leaking  of  the  cups  In  the  nuin 
valves,  or  the  packing  In  the  piston  leaUng, 
on  a  wearing  of  the  cups  or  the  valves,  some 
of  which  created  a  rumbling  noise  and  that 
upon  account  of  these  defects  the  eierator 
cag^  after  being  properly  stopped,  whoi  left 
alone,  wonld  creep  (that  Is  move  slowly), 
upon  account  of  its  leaky  condition,  In  otd« 
to  counteract  the  leaking  In  the  cups,  valves, 
or  piston.  The  ceiltng  of  the  elevator  aga 
had  originally  been  fitted  for  on  dectcic 
light,  but  prior  to  the  necntlon  of  Hils  lease 
it  had  been  dismantled  or  disconnected,  so 
that  thore  was  no  wire  ecmnecting  It  wltii  Q>» 
light  It  was  impossible,  without  hav- 

ing this  condition  repaired,  to  have  an  elec- 
tric light  within  the  cag&  There  was  eri- 
dence  to  show  that  all  these  conditlou  were 
in  existence  at  the  time  of  the  aecution  of 
this  leas^  and  were  known,  or,  in  the  ex- 
ercise of  nasonable  care  ou^t  to  have  been 
known,  to  the  lessor,  and  to  the  leasee  at 
that  time  or  soon  thraeaft^  but  regaidleBB 
of  this  Hwy  weie  allowed  to  thus  continue 
up  to  Hie  time  of  the  aoddoit 

Upon  June  26,  1908,  the  appellee  (who  lives 
at  Staling,  Colo.)  came  to  Denver  with  her 
motlier.  They  stoniea  at  this  botd,  where 
Ethe  was  assigned  to  &  room  mmi  the  secmd 
floor.  Between  4  and  S  o'dock  vpan  the  aft- 
enuMiL  of  June  27th  the  levator  bay  came 
to  the  second  fioor  and  Informed  her  tbat 
she  was  wanted  at  the  teleph<nie,  which  was 
situate  upon  thie  ground  fioor.  She  went  to 
the  elevator,  and  was  takoi,  by  the  b<v  who 
carried  the  message,  to  the  first  floor,  where, 
upon  leaving  the  levator,  she  Immediate 
went  to  the  teleidione  booth  and  cmdneted 
a  very  short  convnsatlon  with  ber  brother, 
who  was  holding  the  line.  She  immedlatdy 
went  back  to  the  elevator  to  be  taken  to  the 
second  floor.  Finding  the  door  open,  and  it 
being,  as  she  sayst  "quite  shadowy  tho^"  die 
assumed  that  the  elevator  was  as  she  had 
left  it  but  a  moment  or  two  before^  and  walk- 
ed into  what  proved  to  be  vacant  spacer  fiiU- 
ing  to  tile  cement  baa«n«it  about  12  feet  be- 
low, and  xeeeivlnc  serious  and  permaoeDt 
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Injuries,  for  which  the  damages  were 
awarded. 

The  youDg  man  In  cbarge  of  the  elevator 
testified,  that  before  bringing  the  plaintiff 
down  he  had  received  a  call  for  drinks  to  be 
secured  at  the  bar ;  that  after  atoppli^  the 
elevator  at  the  flrst  floor,  when  the  plalnttfC 
got  out,  be  heard  a  bell  ring,  and^  presuming 
It  was  a  second  call  for  the  drinks,  he  fol- 
lowed her  out  of  the  elevator,  going  to  the  bar 
to  get  the  drinks,  Intending  to  return  at  ooce, 
vrtAch  be  did;  that  he  thinks  he  left  the 
door  of  the  elevator  open;  that  the  drinks 
were  immediately  famished  him,  but  just  as 
he  came  out  of  the  bar  Into  the  main  office 
where  the  elevator  was  situate,  he  observed 
the  plaintiff  entering  the  door,  and  saw  her 
fftll.  She  also  testified  that  her  eyesight 
was  not  perfect,  although  reasouably  good 
for  all  ordinary  purposes ;  that  she  was  then 
28  years  ;  that  when  she  returned  to  the 
elevator  she  found  the  door  open,  looked  in, 
and  thought  that  the  elevator  was  standing 
there,  and  that  the  pilot  was  inside,  but 
did  not  make  an  Investigatton  to  establish 
this  latter  fact  before  altering.  At  the  time 
she  entered  the  door,  according  to  the  testi- 
mony of  her  witnesses,  the  elevator  cage,  up- 
on account  of  Its  defefitlve  condition,  had 
crept  npwarda  and  the  bottom  of  the  cage 
was  then  some  six  or  seven  feet  higher  than 
this  floor.  She  was  between  5  feet  2  indies 
and  6  fleet  6  indies  in  height,  and  did  not 
come  In  contact  with  the  cage  wh«i  she  en- 
tered the  door.  The  elevator  boy  testified 
that  the  duties  allotted  to  him  by  Mr.  Cope- 
land  were  not  limited  to  running  the  eleva- 
tor, but  he  was  required  to  answer  bell  calls, 
carry  water  to  the  rooma,  drinks,  etc.,  and 
otherwise  to  wait  upon  the  guests;  that 
these  latter  duties  were  not  usually  required 
of  elevator  boys  in  hotels  where  he  had  for* 
merly  worked ;  tliat  there  was  a  lock  to  the 
door  of  the  elevator  shaft  upon  this  floor, 
but  he  did  not  have  a  key  to  it ;  that  he  usu- 
ally left  the  elevator  doors  open  when  an- 
swering calls;  that  in  case  he  closed  this 
door  It  became  fastened,  and  It  was  then  nec- 
essary to  get  a  knife,  blotter,  or  some  other 
narrow  instrument  and  slip  it  through  the 
crack  and  raise  the  latch,  and  the  door  could 
then  be  pushed  open  from  the  outside.  Mr. 
Copeland  testified  that  the  duties  required  of 
his  elevator  pilots  were  not  limited  to  run- 
ning the  elevator,  but  that  they  were  requir- 
ed to  perform  certain  other  services  usually 
belonging  to  bellboys. 

William  J.  Miles,  of  Denver,  for  appellant. 
Allen  ft  Webster,  of  Denver,  for  appellee. 

HILL,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  present  two  ques- 
tions: First,  whether  under  the  facts  dis- 
closed the  appellant  can  In  any  event  be  held 
liable  for  the  damages  to  the  plaintiff,  occa- 
sioned in  whole  or  In  part  by  the  defective 
condition  of  the  elevator ;  and,  second.  If  so, 

130P.-6e 


mia  its  defective  condition  the  proximate 
cause  of  tlie  injury? 

[1]  We  have  beoi  famished  with  many 
dtations  of  authorities  upon  the  first  ques- 
tion.  The  conflict  among  some  of  them  can- 
not be  reconciled.  The  great  mass  of  the 
cases  appears  to  recognise  certain  well-defin- 
ed principle  The  first  is  that  as  be- 
tween the  landlord  and  tenant,  when  there  Is 
no  fraud,  or  folse  represratations,  or  deceit, 
and  in  the  abseoce  of  an  express  warranty 
or  covenant  to  repair,  there  is  no  Implied  con- 
tract that  the  premises  are  suitable  or  fit 
for  habitation,  or  for  the  particular  use  in- 
tended, or  that  they  are  safe  for  use,  or  tliat 
they  shall  continue  fit  for  the  purposes  for 
which  they  were  demised.  These  general 
rules  have  been  recognized  and  followed  in 
this  jurisdiction.  Davidson  v.  Fischer,  11 
Coto.  583,  19  Psc  «t2.  7  Am.  St  Rep.  267 ; 
Thum  V.  Rhodes,  12  Colo.  App.  245,  66  Pac. 
264. 

[2]  There  are  certain  exceptions,  however, 
to  the  rules  exempting  the  owner  from  lia- 
bility for  injuries  to  third  persons  caused 
by  defective  conditions  in  leased  premises. 
The  cases  recognizing  these  exceptions  hold 
that  where  the  property  Is  leased  for  public 
or  semipnbltc  purposes,  and  at  the  time  in 
not  safe  for  the  purposes  intended,  or  when 
there  is  a  dangerous  condition  on  the  prem- 
ises which  is  in  the  nature  of  a  nuisance,  and 
the  owner  knew,  or  by  tlie  exercise  of  reason- 
able diligence  ought  to  have  known,  of  such 
conditions,  be  cannot  evade  liability  to  a 
third  person  for  damages  resulting  from  such 
conditions,  but  it  Is  his  duty  to  make  such 
property  reasonably  safe  for  the  purposes 
intended,  or  to  discontinue  the  conditions 
which  are  in  the  nature  of  a  nuisance,  as 
the  case  may  be. 

In  Stenberg  v.  WUlcox,  96  Tenn.  163,  33  S. 
W.  917,  84  L.  R.  A.  615,  it  was  held :  "Where 
unsafe  premises  are  leased,  to  be  used  as  a 
boarding  house,  the  lessor,  if  he  knew  the 
unsafe  condltiou  of  the  premises,  or  could 
have  known  it  by  the  exercise  of  reasonable 
care  and  diligence,  Is  liable  to  the  lessee's 
guest  or  t>oarder  who  has  sustained  personal 
injuries  as  the  result  of  such  unsafe  condi- 
tion of  the  premises."  The  injury  was  oc- 
casioned by  the  falling  of  a  defective  back 
porch.  It  appears  tliat  the  lessee  knew  the 
condition  of  the  porch  at  the  time  he  rented 
the  premises,  and  claimed  that  the  lessor 
promised  to  put  It  in  good  repair.  However, 
the  case  was  disposed  of  upon  the  theory  that 
where  the  landlord  leased  premises  in  a  dan- 
gerous and  unsafe  condition,  when  he  knew, 
or  by  the  exercise  of  reasonable  diligence  and 
care  might  have  known,  of  such  unsafe  con- 
dition, and  the  boarder  did  not  know  of  such 
unsafe  condition  and  could  not  have  known 
of  it  by  the  exercise  of  reasonable  diligence 
and  care,  the  landlord  was  liable,  and  not 
upon  any  contract  relations  between  the 
landlord  and  tenant  of  which  the  boarder 


Digitized  by 


Google 


1042 


1S9  PACIFIG  REPOBTEB 


may  have  known  notidnc,  and  to  wUdi  she 
waa  not  a  party.  Tha  contention  was  made 
tbat  ttie  tenant  alone  ahonld  be  held  liable ; 
tbat  U  tbe  plalntlfl  waa  a  gneat  or  boarder  of 
the  tenant,  then  the  tenant,  and  not  the  own- 
er, meat  be  held  liable  for  anch  Injuries,  erm 
ttumsih  the  defect  ezlst^  when  the  lease  was 
made,  on  the  theory  that  such  person  would 
nerar  have  safTered  injury  tnnn  the  drfects 
U  she  had  not  entered  the  premises,  and 
such  entry  was  not  made  at  either  the  re- 
quest or  invitation  of  the  owner,  but  upon 
the  InTltation  of  the  tenant  who  h^d  himself 
ont  to  the  public  as  the  ke^r  of  a  boarding 
or  lodging  houses  In  response  to  this  argu- 
ment the  writer  of  the  opinion,  at  page  165 
of  06  Tenn..  at  page  917  of  33  S.  W.  (84  L. 
R.  A.  615).  says:  "The  language  Is  sabatan- 
tiallr  the  same  as  In  Shearman  ft  Bed.  on 
Negligence,  |  711 ;  but  the  sune  anihor  says 
in  the  same  section :  'If-  the  landlord  lets 
the  premises  for  a  purpose  which  he  knom, 
or  ought  to  know,  it  to  be  unfit  for,  knowing 
that  strangtts  wHl  be  iuTlted  there,  It  has 
beoa  held  that  he  is  liable  to  them.'  And  the 
same  author  says  (section  709):  'Bven  the 
eitlre  anrrendar  at  control  by  the  landlord 
does  not  reUoTe  him  from  liability  to  third 
p«sons  for  defects  which  etlsted  in  the 
premises  when  he  parted  with  the  control, 
not  even  if  the  tenant  had  agreed  to  make 
repairs,*  etc  It  clearly  appears  by  the  proof 
In  this  case  tbat  the  defendant  knew  the 
premises  were  to  be  used  as  a  boarding  house, 
recommended  It  for  this  purpose,  and  urged 
its  location  near  the  Union  Depot  as  a  desir- 
able feature  for  this  purpose."  This  matter 
was  again  gone  over  by  the  Supreme  Court 
of  Tennessee  In  WlUcox  v.  Hlnes,  100  Tenn. 
S24,  45  S.  W.  781,  66  Am.  St  Bep.  761,  where 
this  same  doctrine  was  again  apivoTed,  and 
many  cases  dted  In  support  of  their  former 
position. 

In  Copley  v.  BaUe,  9  Kan.  App.  465,  60  Pac. 
656,  It  was  held  that  the  owner  of  property 
having  a  dangerous  excSTstlon  thereon, 
known  to  him  when  he  leased  it  to  another 
to  be  run  as  a  hotel  and  restaurant,  without 
making  reasonable  provision  for  the  protec- 
tion of  its  patrons  from  falling  into  said  ex- 
cavation, is  liable  for  the  damages  resulting 
therefrom.  At  page  467  of  0  Kan.  App.,  at 
p^  656  of  60  Pac,  the  court  said:  "The 
evidence  in  this  case  warranted  the  Jury  in 
finding  that  the  plaintiff  in  error  was  neg- 
ligent in  leasing  the  property  to  be  used  for 
a  public  purpose  without  providing  for  the 
the  protection  of  patrons  from  the  danger  of 
injuries  by  reason  of  the  excavation  thereon." 
As  authority  for  this  statement  the  court 
dtes  Edwards  v.  N.  Y.  ft  H.  R.  Co.,  98  N. 
Y.  245,  50  Am.  Rep.  650,  which  Is  a  leading 
case  upon  this  subject,  in  which,  after  an- 
nouncing the  doctrine  heretofore  recognized, 
the  court  said:  "Therefore,  If  any  responsi- 
bility In  this  case  attaches  to  the  defendant, 
it  cannot  be  based  upon  any  contract  obltga* 
tton,  but  must  rest  entirely  upon  Its  delictum. 


If  a  landlord  lets  premlaes  and  agrees  to 
ke^  Qiem  in  repair,  and  he  fails  to  do  n, 
in  consequence  of  which  any  one  lawfoUy 
upon  the  premises  suffers  injury,  he  is  re- 
sponsible for  his  own  negligence  to  the  party 
Injured.  If  he  demises  iwemlseB  knowhit 
that  Ihey  are  dangerous  and  unfit  for  the  me 
for  which  they  are  hired,  and  falls  to  dis- 
close their  condition,  be  is  guilty  of  m^- 
gence  which  will,  in  many  cases,  impose  re- 
QKmsIbillty  upon  him.  If  he  cteatea  a  nnl- 
sance  upon  his  premises,  and  Oaea  demloes 
them,  he  remains  llalOe  for  the  oonseqaeDcn 
of  the  nuisance  as  the  creaCor  thereof,  and 
his  tenant  Is  also  liable  for  ttie  ccmthmanoe 
of  the  same  nuisance.  But  where  ttie  land- 
lord has  created  no  nuisance^  and  is  gidlty 
of  no  willful  wrong  or  fraud  or  colpsble 
n^Ugenoe^  no  case  can  be  found  inqwshig 
any  UaUlity  up(m  him  for  any  injury  suf- 
fered by  any  person  occupying  or  going  upmi 
tibe  premlseB  during  Ihe  tenn  ot  the  dendse; 
and  there  is  no  distinction  stated  in  any  an* 
thority  between  cases  of  a  demise  of  dwelUng 
houses  and  of  buildings  to  be  used  for 
pnbUc  purposes.  The  reepon^llity  of  tiie 
landlord  Is  the  same  in  all  caset  If 
guilty  of  n^gence  or  other  delictum  iridcfa 
leads  directly  to  the  accident  and  wrong  em- 
plained  of.  he  Is  liable;  If  not  so  guilty,  do 
UabtUty  attachea  to  him.  If  he  lets  a  build- 
ing for  a  warehouse,  knowing  tbat  it  Is  so 
weak  and  imperfectly  constructed  that  the 
floors  will  break  down  from  the  weight  neces- 
sarily to  be  placed  upon  them,  hia  negUgotoe 
Imposes  liability  up<Hi  Um  for  injury  to  tbe 
person  or  property  of  any  one  who  may  lav- 
fully  be  upon  the  premises  using  than  for 
the  purposes  for  whidi  they  were  demised. 
If  one  builds  a  house  for  public  amusements 
or  entertainments,  and  lets  It  for  those  poi- 
poses,  knowing  that  it  is  so  Imperfectly  and 
carelessly  built  that  it  Is  liable  to  go  to 
pieces  in  the  ordinary  use  for  which  It  was 
designed,  he  Is  liable  to  the  persons  Injured 
through  his  carelessness.  And  this  rale  of 
responsibility  goes  far  enough  for  the  protec- 
tion of  lessees  and  of  the  public  generally. 
*  *  *  It  imposes  liability  upon  the  land- 
lord for  his  delictum,  and  the  tenant  Is  also 
liable,  not  only  for  his  negligence,  bat  also 
upon  the  authority  of  the  case  of  Francte 
V.  Oockrell,  by  virtue  of  an  Implied  contract 
which  be  makes  with  all  the  persons  wbom, 
for  a  compensation,  he  invites  or  indaces  to 
enter  his  building  to  witness  public  entertain- 
ments  given  therein  by  him  or  under  his 
supervision."  In  this  case  the  building  vas 
leased  for  public  exhibitions;  held,  tbat  the 
lessee  had  dianged  the  conditions  under 
which  it  was  expected  by  the  lessor  tbat  It 
would  be  managed,  for  which  reason  he  vtiS 
not  liable;  but,  had  it  been  used  for  the 
purposes  and  in  the  manner  contemplated  un- 
der the  terms  of  the  contract,  and  it  was  then 
demonstrated  that  it  was  unflt  tor  these  pur- 
poses, he  would  have  been  held  for  the  dam- 
ages sustaimd.   Four  members  of  the  court 
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were  of  the  oplnloo  tbat  he  should  be  held 
uuder  conditions  as  disclosed. 

In  Relchenbacher  v.  Pahmeyer,  8  lU.  App. 
217,  it  was  held  that  when  a  landlord  rents 
premises  in  a  ruinous  and  dangerous  condi- 
tion, and  an  Injury  results  therefrom  to  a 
third  person,  the  landlord  is  liable ;  that  suf- 
fering premises  to  be  constructed  or  to  be- 
come tn  a  dangerous  and  unsafe  condition 
is  a  nuisance,  and  if  the  landlord  demises 
the  premises  in  that  condition,  he  is  liable 
for  injuries  resulting  therefrom  to  third  per- 
sons lawfully  upon  the  premises.  In  this 
case  the  owner  leased  a  building  for  a  hotel 
in  which  was  a  public  barroom.  The  chan- 
delier in  the  barroom  was  in  a  defective  and 
dangerous  condition,  known  to  the  landlord 
at  the  time  of  the  execution  of  the  lease,  but 
was  not  apparent  to  an  observer.  The  plain- 
tiff, an  employ^  of  the  lessee,  was  injured  by 
the  falling  of  this  chandelier.  The  court, 
at  page  218  of  8  IlL  App.,  said:  "A  nuisance 
is  anything  that  unlawfully  worketh  hurt, 
inconvenience,  or  damage  (3  Bl.  Com.  216), 
and  It  may  result  from  nonfeasance  or  negli- 
gence as  well  as  from  misfeasance  or  mal- 
feasance (Wood  on  Nuisances,  c.  1).  It  is 
said  in  Shearman  &  RedQeld  on  Negligence, 
S  56:  "The  rule  seems  to  be  tbat  If  the  injury 
resnlts  from  the  negligence  of  the  owner  ei- 
ther tn  constructing  or  upholding  the  prop- 
erty, he  Is  responsible,  but  that  he  is  not  in 
general  responsible  for  the  negligence  of  the 
tenant  in  the  use  of  the  house.'  Wharton 
on  Negligence,  {  727a,  and  Wood  on  Nui- 
sances. §  141.  It  is  also,  no  doubt,  true  tliat 
in  the  leasing  of  premises  there  is  no  impUed 
warranty  that  they  are  fit  for  a  particular  use, 
and  that  liability,  if  any,  In  this  class  of 
cases  does  not  spring  from  contract,  but  most 
be  predicated  upon  the  negligent  act  or  omis- 
sion of  the  landlord,  the  same  being  the  prox- 
imate canse  of  the  injury,  in  reference  to  a 
matter  where  it  was  his  duty  to  use  ordinary 
care  out  of  respect  to  the  rights  of  others 
liable  to  be  thereby  directly  inTolved,  and  for 
an  injury  thus  arising  a  recovery  may  be  had 
where  there  Is  no  such  contributory  negli- 
gence on  the  part  of  the  plaintiff  as  would 
bar  the  remedy  in  other  actions  for  negli- 
gence." 

In  Godley  t.  Hagerty,  20  Pa.  887,  59  Am. 
Dec.  731,  the  owner  of  a  building  erected  for 
rent  had  constructed  it  so  imperfectly  that  it 
was  Incapable  of  supporting  the  burden  im- 
posed upon  It  by  the  business  for  which  it 
was  Intended;  it  suddenly  fell,  Injuring  a 
laborer  employed  by  the  lessee  through  no 
carelessness  of  his.  The  owner  was  held  for 
the  damages  sustained. 

In  Swords  v.  Edgar  et  ai.,  59  N.  T.  28, 
17  Am.  Rep.  295,  the  owner  of  a  pier  leased  it 
while  in  an  unsafe  condition.  During  the 
continuance  of  the  lease  the  plaintiff's  in- 
testate, who,  by  reason  of  his  occupation, 
was  lawfully  using  the  pier,  was  injured  by 
the  pier  giving  way  upon  account  of  Its 
defectlTtt  constructUoL  The  owner  was  held 


liable.  After  an  exhausUve  review  of  the 
authorities  it  was  said  that  suffering  the 
pier  to  be  in  sucb  a  state  as  to  become 
dangerous  to  those  lawfully  using  it  was  the 
creation  of  a  nuisance,  and  the  lessor  was 
liable  if  he  created  the  nuisance  and  demised 
the  premises  In  that  condition,  and  was  re- 
ceiving a  benefit  therefrom  in  the  way  of 
rent,  or  otherwise,  at  the  time  of  the  Injury. 

In  Todd  V,  Flight,  99  English  Common-Law 
Reports,  877,  it  was  held  that  if  the  landlord 
rented  premises  In  a  ruinous  and  dangerous 
condition,  resulting  in  an  injury  to  a  third 
person,  he  must  respond.  After  examining 
and  analyzing  a  number  of  cases,  the  court 
said:  "These  cases  are  authorities  for  say- 
ing that,  if  the  wrong  causing  the  damage 
arlsra  from  the  nonfeasance  or  the  mis- 
feasance of  the  lessor,  the  party  suffering 
damage  from  the  wrong  may  sue  him.  And 
we  are  of  opinion  that  the  principle  so  con- 
tended for  on  behalf  of  the  plaintiff  is  the 
law,  and  that  it  reconciles  the  casea" 

In  Nugent  v.  B.  a  &  M,  Railroad,  80  Me. 
62,  12  Aa  797.  6  Am.  St  Rep.  151,  damages 
were  awarded  to  a  railroad  brakeman,  an 
employ^  of  the  lessee,  for  personal  injuries 
occasioned  by  reason  of  the  negligent  con- 
struction of  the  lessor's  station  house,  which 
was  then  in  the  possession  of  the  lessee.  The 
owner  attempted  there,  as  here,  to  defend 
upon  account  of  Its  lease.  The  plea  was  held 
not  well  taken.  The  opinion  states  that  the 
common  law  Imposed  upon  the  lessor  a  duty 
to  the  public,  Independent  of  contract  and 
coextensive  with  Its  lawful  use,  to  keep  Its 
road  and  its  appurtenances  in  a  reasonably 
safe  and  proper  condition.  It  Is  also  said 
that  the  action  was  ex  delicto  for  an  injury 
caused  by  a  neglect  of  duty  created  by  law, 
and  that  privity  is  not  essential  to  the  main- 
tenance of  an  action  of  tort  therefor.  At 
page  77  of  80  Me.,  at  page  802  of  12  Atl.  (6 
Am.  St  Rep.  151),  the  court  said:  "We  are 
also  of  opinion  that  the  defendant  is  liable, 
under  the  rule  which  governs  the  responsibil- 
ity of  a  lessor  of  demised  premises  for  tbdr 
condition.  For  it  is  settled  law,  that  when 
the  owner  lets  premises  which  are  In  a  condi- 
tion which  is  unsafe  for  the  avowed  purpose 
for  which  they  are  let,  or  with  a  nuisance 
upon  them  when  let,  and  receives  rent  there- 
for, he  is  liable,  whether  In  or  out  of  posses- 
sion, for  the  injuries  which  result  from  their 
state  of  insecurity,  to  persons  lawfully  upon 
them;  for  by  the  letting  for  profit  he  au- 
thorizes a  continuance  of  the  condition  they 
were  in  when  he  let  them,  and  Is  therefore 
guilty  of  a  nonfeasance."  Numerous  cases 
are  dted  to  sui^rt  this  position  when  ap- 
plied to  a  private  ouisance  or  a  aemlpabllc 
place. 

In  Joyce  v.  Martin.  15  B.  I.  558,  10  Atl. 
G20,  defendant  was  tbe  owner  of  a  defective 
wharf,  which  was  used  In  connection  with  a 
place  of  public  resort  He  leased  both, 
knowing  the  defect,  to  his  codefendant,  who 
was  then  Ignorant  of  It*  bat  wlio  continued 
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to  run  both  after  learning  about  it  In  an 
action  for  damages  to  the  plaintiff,  who  had 
been  Injured  by  the  defect,  ft  was  he^d  that 
the  lessor  and  lessee  were  Jointly  liable. 
This  case  likewise  cites  many  authorities  to 
sapport  Its  eoDC'luslon. 

In  Albert  v.  State,  66  lid.  325,  7  At!.  697, 
59  Am.  Rep.  159,  the  action  was  by  a  minor 
for  damages  snstained  by  him  by  the  death 
of  his  parents,  who  were  drowned  by  reason 
of  the  defectiveness  of  a  wharf  in  possession 
of  the  defendant's  tenant.  The  Instruction 
complained  of  was  "that  If  they  found  that 
the  defendant  was  the  owner  of  the  wharf, 
and  that  he  rented  It  out  to  a  tenant,  and 
that  at  the  time  of  the  renting  the  wbarf 
was  unsafe,  and  defendant  knew,  or  by  the 
exercise  of  reasonable  diligence  could  have 
known,  of  its  unsafe  condition,  and  that  the 
accident  happened  In  consequence  of  such 
condition,  the  plaintiff  was  entitled  to  re- 
cover." The  instruction  was  held  good.  The 
court  dted  Owings  v.  Jones,  9  Mid.  108, 
where  the  following  rule  was  approved : 
"Where  the  owner  leases  premises  which  are 
a  nuisance,  or  must  in  the  nature  of  things 
become  so  by  their  user,  and  receives  rent, 
then,  whether  in  or  out  of  possession,  he  is 
liable  for  injuries  resulting  from  such  nui- 
sance." Continuing,  on  page  337  of  66  Md., 
on  page  700  of  7  Atl.  (59  Am.  Rep.  169),  the 
court  said:  "A  wharf,  furnishing  the  only 
mode  of  Ingress  and  egress  to  a  summer 
resort,  where  crowds  were  invited  to  come,  if 
in  an  unsafe  and  dangerous  condition  is  cer- 
tainly a  nuisance  of  the  worst  character. 
It  will  not  do  for  the  owner,  knowing  its  con- 
dition, or  having  by  the  exercise  of  any  rea- 
sonable care  the  means  of  knowing  it,  to  rent 
it  out  and  receive  rent  for  it,  but  escape  all 
liability  when  the  crash  comes.  He  who 
solicits  and  invites  the  public  to  his  resorts 
must  have  them  in  a  reasonably  safe  condi- 
tion, and  not  in  a  condition  to  risk  the  lives 
and  limbs  of  Ms  visitors." 

In  Patterson  v.  Jos.  Scblltz  Brewing  Co., 
16  S.  D.  33,  9'l  N.  W.  336,  it  was  held  that 
"the  owner  of  a  building,  who  negligently 
allows  it  to  become  a  nuisance  before  he 
leases  it.  is  liable  for  Injury  to  an  employe 
of  the  tenant  from  Its  fall  after  he  leases 
It,  though  he  does  not  covenant  In  the  lease 
to  repair,  and  In  such  case  it  is  Immaterial 
whether  It  was  leased  for  a  dwelling  or 
otherwise."  With  reference  to  the  liability 
of  the  owner  for  injuries  to  persons  caused 
by  defective  and  unsafe  buildings,  at  page 
45  of  16  S.  D..  at  page  339  of  91  N.  W.,  the 
court  said:  "The  following  rule  may  be 
regarded  as  settled:  If  when  let,  the  prem- 
ises are  in  a  condition  (iangerous  to  the  pub- 
lic, or  with  a  nuisance  thereon,  the  owner 
may  be  liable  to  strangers  for  the  Injuries 
resulting  from  such  condition  or  nuisance 
if  he  had  notice  of  the  dangerous  condition 
of  the  building,  or  could,  by  the  exercise  of 
ordinary  care  and  diligence,  have  ascertained 
its  dangerous  condition.    By  renting  the 


premises  and  receiving  rent  therefor  he  la 
to  be  regarded  as  authorizing  the  contiaa- 
ance  of  the  nuisance." 

This  principle  Is  recognized  and  stated  in 
Metzger  v.  Schultz,  16  Ind.  App.  454.  43  N. 
E.  886,  45  N.  E.  619,  59  Am.  St.  Rep.  323, 
where  it  is  said:  "It  is  also  the  general  nUe 
that  the  occupier  of  lands  Is  prima  fade  re* 
sponsible  for  any  nuisance  maintained  there- 
on, and  not  the  owner.  But  to  this  'rule 
there  are  several  well  deSned  exceptions. 
The  owner  is  responsible  if  he  creates  a 
nuisance  and  maintains  it  He  is  responsible 
if  he  creates  a  nuisance  and  then  demises 
the  premises  with  the  nuisance  thereon,  al- 
though he  is  out  of  possession.  He  Ls  liable 
if  a  nuisance  was  erected  on  the  land  by  a 
prior  owner  or  by  a  stranger,  and  he  know- 
ingly maintains  or  continues  it.  lie  is  ]lab> 
if  be  demised  the  premises  and  covenanted  to 
keep  them  in  repair,  and  omits  to  repair, 
thereby  creating  a  nuisance.  He  is  liable  if 
he  demise  the  premises  to  be  used  as  a  nui- 
sance, or  to  be  used  In  any  way  ao  that  t 
nuisance  will  necessarily  be  created.  •  •  • 
If  a  landlord  demise  his  property,  the  law  re- 
quires him  to  know  Its  condition  at  the  time 
he  accepts  a  tenant  The  rights  of  othen 
are  frequently  involved  by  the  condition  In 
which  the  premises  are  maintained.  Any 
person  who  conducts  upon  his  premises  any 
dangerous  business,  or  has  thereon  any  dan- 
gerous machinery  or  substance,  not  in  them- 
selves unlawful,  is  In  duty  bound  to  exercise 
reasonable  care  and  vigilance  to  see  that  no 
harm  comes  to  others  in  consequence  thereof. 
But  the  landlord  Is  not  an  insurer.  There 
are  many  businesses,  machinery,  and  appli- 
ances not  nuisances  per  se,  that  are  attended 
with  danger.  When  the  landlord  has  eier- 
cised  reasonable  care  In  respect  thereto,  he 
Is  exonerated  from  liability." 

The  same  rule  la  recognized  in  Bnm«  r. 
HIgman  &  Skinner  Co.,  127  Iowa.  580,  at 
page  588,  103  N.  W.  802,  at  page  805,  whicb 
involved  liability  in  the  operation  of  a  freight 
elevator.  The  court  said:  "As  this  was  a 
freight  elevator,  they  were  not  bound  to  the 
highest  degree  of  care,  but  were  required  to 
use  ordinary  and  reasonable  care  in  pro- 
tecting and  lighting  this  elevator  well  or 
shaft,  so  that  persons  rightfully  npm  the 
premises  might  not  be  injured  thereby.  Had 
they  retained  no  control  over  the  elevator, 
there  would  have  been  no  Uatillity,  In  the 
absence  of  a  showing  that  at  the  time  they 
leased  the  premises  there  was  a  nuisance,  of 
which  they  had  knowledge,  and  wWch  it 
was  their  duty  to  abate.  But  as  landlords 
they  bad  the  right  to  lease  their  premises 
In  tbelr  then  condition,  and  there  was  no  cove- 
nant, either  express  or  implied,  to  repair,  or 
to  keep  the  premises  free  from  danger,  ex- 
cept to  the  public  in  general.  They  could  not. 
of  course,  by  leasing  the  premises  absolve 
themselves  from  any  duty  they  owed  to  the 
public;  but,  as  to  private  individuals  who 
came  upon  the  property  by  invitation  of  tbe 
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tenants,  tbey  were  under  no  duty,  save  as 
they  retained  control  over  the  elevator  shaft 
or  well."  Then  follow  citations  of  authori- 
ties, after  which  the  court  said:  "The  cases 
are  not  harmonious  on  these  propositions, 
but,  in  most  of  those  holding  to  a  contrary 
view,  the  premises  were  devoted  to  a  pub- 
lic or  sentlpubllc  purpose,  of  which  the  lessor 
bad  notice,  and  were  not  put  to  merely  pri- 
vate uses,  as  was  the  building  In  this  case. 
Most  of  the  authorities  may  be  harmonized 
vrhen  this  distinction  Is  kept  in  mind.  If  the 
premises  are  devoted  to  public  or  semipubilc 
purposes,  or  If  there  be  a  duty  owing  to  the 
public  in  general,  the  landlord  cannot  absolve 
blmself  from  liability  by  leasing  them  to  a 
tenant,  for  he  la  under  an  affirmative  duty, 
which  be  cannot  so  delegate  to  another  as 
that  failure  of  that  other  to  repair  makes 
Mm,  and  him  alone,  responsible  for  the  In- 
jury." 

The  latest  case  we  have  found  upon  the 
subject  Is  that  of  Bailey  v.  KeUy,  86  Kan. 
911,  122  Pac.  1027,  89  L.  E.  A.  (N.  S.)  378 ; 
a  girl  16  years  of  age  was  drowned  In  a 
cistern ;  she  was  a  servant  of  the  tenant 
The  defective  condition  of  the  cistern  was 
known  by  both  landlord  and  tenant,  al- 
though unknown  to  the  servant.  It  was  held 
that  where  a  nuisance  dangerous  to  life  Is 
created  by  the  owner  on  his  premises,  or 
torough  his  negligence  is  suffered  to  re- 
main there,  he  cannot,  by  leasing  the  prop- 
ei-ty  to  another,  avoid  his  own  liability  to  a 
person  who  is  r^htfuUy  upon  the  premises, 
and  who,  without  fault  ts  injured  by  reason 
of  such  nuisance;  that  this  liability  extends 
to  a  servant  of  the  tenant,  notwithstanding 
the  tenant  by  reason  of  his  own  fault  or 
neglect  or  knowledge  of  the  danger,  could 
not  have  maintained  an  actioEt  against  the 
owner  for  an  injury  suffered  by  himself. 
The  opinion  discloses  a  very  careful  research 
of  the  authorities  pro  and  con  upon  the  sub- 
ject and  particularly  the  phase  of  the  case 
by  which  the  landlord  sought  to  escape  lia- 
bility because  the  deceased  was  a  servant 
of  the  tenant,  under  the  general  rule  announc- 
ed in  24  Gyc.  p.  1119,  which  Is  that  the  right 
to  recover  against  the  landlord  by  a  sub- 
tenant, guest,  or  servant  of  the  tenant  Is  the 
same  as  the  tenant's  right  would  be  had  the 
accident  happened  to  him,  but  he  can  liave 
no  greater  claim  against  the  landlord  than 
the  tenant  himself  would  have  under  like 
circumstances.  After  a  review  of  the  cases 
upon  this  subject  the  Kansas  court  was  of 
opinion  that  the  action  was  ex  delicto,  and 
the  conclusion  reached  was  that  the  doctrine 
of  caveat  emptor  was  not  applicable  to  the 
servant  of  the  tenant 

Otlier  cases  which  adhere  to  the  principle 
announced  in  the  foregoing  concerning  leas- 
ed premises  for  public  or  semlpubllc  purpos- 
es are:  Camp  v.  Wood,  76  N.  Y.  92,  32  Am. 
Rep.  282;  Beck  v.  Carter,  68  N.  Y.  283.  23 
Am.  Sep.  175;  Campbell  v.  Portland  Sugar 
Co.,  e?  Me  Bfi2,  18  Am.  Rep.  503;  WendeU  v. 


Baxter,  78  Mass.  (12  Gray)  494;  Fox  v. 
Buffalo  Park.  21  App.  Div.  321, 47  N.  T.  Supp. 

788. 

By  dtlng  and  quoting  from  the  above  au- 
thorities we  do  not  wish  to  be  undei-stood  as 
approving  all  the  declarations  annouuced 
therein;  we  have  referred  to  them  for  the 
purpose  of  disclosing  the  recognition  of  cer- 
tain well-deflned  l^l  prlhdplea  concerning 
this  class  of  cases,  and,  when  applied  to 
modem  conditions,  to,  in  part  make  our  de- 
ductions therefrom  aitd  apply  tbem  to  the 
facts  of  this  case. 

A  four-story  hotel  containing  an  office  and 
lobby,  a  dining  room,  about  100  sleeping 
rooms,  passenger  elevator,  and  other  modern 
facilities,  furnished,  and  doing  a  generul 
hotel  business,  situate  upon  one  of  the  prin- 
cipal streets  between  the  Union  Depot  and 
the  main  business  district  of  a  city  like  Den- 
ver, when  leased  for  hotel  purposes.  Is  un- 
questionably a  semlpubllc  place.  We  cannot 
concede  that  this  question  is  debatable.  It 
is  unquestionably  as  much  a  public  place  as 
is  a  private  pier.  This  was  fully  recog- 
nized In'Swords  v.  Edgar,  59  N.  Y.,  wherein, 
at  page  31  (17  Am.  Rep.  295),  it  is  said:  "We 
think  it  Is  clear  that  the  intestate  was  law- 
fully upon  the  south  half  of  the  pier.  It 
may  be  that  it  was  not  a  public  place  or 
b^hway  in  the  fullest  sense  of  those  terms. 
It  was.  Indeed,  private  property  to  a  cer- 
tain degree.  •  •  •  Though  private  prop- 
erty, it  was  held  as  such  for  public  ob- 
jects. There  is  an  implied  license  to  vessels 
upon  navigable  waters  to  enter  and  occupy 
piers  built  into  or  lying  adjacent  to  such 
waters,  in  the  manner  and  for  the  purposes 
contemplated  by  their  erection.  The  keeping 
of  such  a  pier  Is  likened  to  the  keeping  of 
an  Inn ;  and  a  general  license  is  given  to  all 
persons  to  occupy  It  for  lawful  and  accustom- 
ed purposes."  See,  also,  WendeU  v.  Baxter, 
78  Mass.  494. 

We  are  of  opinion,  that  this  hotel  comes 
under  the  rules  annouuced  in  the  authorities 
us  applicable  to  semlpubllc  places,  and  the 
rules  applicable  to  patrons  or  guests  of  such 
semlpublic  places  are  likewise  applicable  to 
the  paid  guests  of  this  hotel,  and  the  rule 
announced  In  volume  24.  Cyc.  1119,  and  the 
cases  dted  by  the  appellant  which  limit  the 
right  of  the  subtenant  guest  or  senraut  of 
the  tenant  as  against  the  landlord  to'  uo 
greater  claim  than  the  tenant  would  have 
under  like  drcumstances,  is  not  applicable  to 
the  paid  gnest  of  this  hotel.  Itt>elng  a  seml- 
publlc place  is  a  potent  reason  for  one  of  the 
exceptions  to  the  general  rule,  and  places  the 
guest  more  in  the  cat^ory  of  a  stranger, 
rather  than  in  the  shoes  of  the  tmant  who 
is  operating  the  hotel  under  a  lease.  It  does 
not  appeal  to  reason  to  say  that  one  who 
comes  Into  a  strange  d^  during  his  travels, 
and  enters  a  public  hotel,  without  any  knowl- 
edge of  its  ownership.  Its  leases  or  conditions 
governing  its  control,  and  la  there  injured  by 
tWBon  of  a  dangeroiu  condition  existing 
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therein  at  tbe  time  It  was  leased,  should  be 
deprived  of  recovery  because  perhaps  tbe 
day  before  the  owner  had  leased  the  hotel  to 
an  Insolvent  person.  What  reason  can  there 
be  for  holding  that  such  a  stranger  should 
occupy  the  same  position  as  the  lessee  and 
be  bound  by  the  same  limitations?  He  does 
not  know  the  lessee,  nor  even  know  there  Is 
a  lessee,  much  less  does  he  know  anything 
about  the  arrangements  between  the  lessor 
and  the  lessee,  and  the  duties  involved  npon 
each  under  the  terms  of  the  lease.  The  own- 
er of  the  building  (as  in  this  case)  has  main- 
tained It  as  a  hotel,  rents  It  as  a  hotel,  in 
this  case  fully  furnished  for  such  puriMse. 
He  knows  that  tbe  place  is  to  hold  out  an 
invitation  to  the  public  to  enter  therein. 
More  than  that,  when  he  leases  for  that  pur- 
pose he  leases  for  a  purpose  which  gives  a 
general  license  to  alt  persons  to  enter  the 
same  for  lawful  and  accustomed  purposes. 
His  profit  Is  indirectly  derived  from  tbe 
custom  derived  from  the  traveling  putfUc. 
If  it  were  a  crime  to  hold  out  an  invita- 
tion to  the  public  to  enter  It  as.  a  hotel, 
or  otherwise,  directly  or  indirectly  solicit 
or  secure  guests  therefor  as  a  hotel,  the 
appellant  would  unquestionably  be  guilty 
of  aiding  and  abetting  the  commission  of 
the  crime,  if  not  In  fact  be  a  party  thereto. 
It  follows  that  if,  when  let,  the  elevator  was 
in  a  defective  condition  which  was  dangerous 
to  the  guests  when  used  for  the  purposes 
intended,  and  this  fact  was  known,  or,  in 
the  exercise  of  reasonable  diligence  ought 
to  have  been  known  by  the  appellant,  it  is 
liable  to  the  paid  guests  of  the  hotel,  when 
in  the  exercise  of  ordinary  care,  for  injuries 
resulting  to  them  upon  account  of  such  de- 
fective condition. 

Under  the  drcumstances  as  disclosed  by 
the  terms  of  this  lease,  if  material,  it  mi^t 
be  proper  to  assume  that  the  appellant  was 
of  this  view  itself  until  this  accident  hap- 
pened. Its  lease  provides  that  the  lessee 
shall  keep  the  elevator  In  good  condition  and 
also  pay  one-half  the  cost  of  accident  Insur- 
ance covering  accidents  in  connection  with 
the  elevator.  The  lessor  agreed  to  pay  odr- 
half  the  cost  of  keeping  it  in  repair,  and  re- 
served the  right  to  enter  and  inspect  the 
premises,  and  if  not  satisfactory  to  temdnate 
the  lease.  It  kept  a  $5,000  accident  policy  in 
force  for  its  protection,  but  regardless  of 
these  facts  concerning  Its  intentions  aud  the 
steps  it  took  for  its  protection,  which  are 
probably  immaterial,  aa  its  liability  to  this 
appellee  is  limited  to  what  the  law  imposes, 
such  liability  cannot  be  escaped  by  its  con- 
tract with  the  lessee  to  keep  the  property  in 
repair.  Swords  v.  Edgar,  59  N.  Y.  28,  17 
Am.  Rep.  295 ;  Nugent  v.  B.  C.  M.  R.  Co.,  80 
Me.  62,  12  Atl.  797,  6  Am.  St  Kep.  151; 
Burner  v.  Hlgman  &  Skinner,  127  Iowa,  580, 
103  N.  W.  802 ;  Albert  v.  State,  66  Md.  325, 
7  AU.  697,  59  Am.  Rep.  169. 

In  order  not  to  be  misunderstood  concern- 
ing tbe  UablUty  whidi  attaches  to  fhis  land- 


lord, npon  account  of  the  defective  condition 
of  the  property  at  the  time  of  the  accddent, 
we  call  attention  to  the  fact  that  we  are 
only  considering  the  defective  conditions 
which  were  in  existence  at  the  time  of  the 
execution  of  the  lease,  and  thereafter  con- 
tinued np  to  the  time  of  the  accident.  By  In- 
struction No.  5  the  Jury  were  told.  If,  at 
any  time  between  November  1,  1907  (which 
was  the  date  of  the  lease)  and  the  date  of 
the  accident,  the  elevator  was  put  In  a  con- 
dition of  proper  repair  for  ever  so  short  a 
time,  that  no  verdict  could  properly  be  ren- 
dered against  this  appellant,  altbon^  thev 
should  further  believe  from  the  evidence  that 
the  elevator  was  ont  of  repair  at  the  time 
of  tbe  accldoit  to  plaintiff,  and  that  such  ac- 
cident was  caused  by  such  lack  of  repair. 
By  this  instruction  -it  will  be  observed  ttiat 
no  liability  was  placed  upon  tbe  landlord 
for  conditions  which  might  come  into  exist- 
ence after  the  giving  of  the  lease,  bat  lim- 
ited its  liability  to  injuries  caused  by  de- 
fective conditions  in  existence  at  the  time 
it  turned  the  property  over  to  tbe  tenant. 

[3]  We  are  not  impressed  with  tbe  appei- 
lant's  contention  that  the  elevator  was  in  do 
respect  dangerous,  and  that  under  no  circum- 
stances could  It,  or  any  acts  pertaining  to 
It,  become  in  the  nature  of  a  private  nui- 
sance, for  the  reason,  though  out  of  repair 
and  dangerous  when  being  operated,  that 
when  let  alone  and  kept  closed  It  was  harm- 
less and  could  injure  no  one,  and  that  it  was 
possible  to  operate  It  in  its  then  condition 
without  causing  an  accident  At  the  time  of 
the  execution  of  this  lease  it  was  understood 
1^  the  landlord  that  It  was  to  be  used  as 
a  passenger  elevator.  It  was  the  only  pne- 
tical  means  for  the  transportation  of  tbe 
guests  to  th^r  rooms  on  the  three  upper  floora 
Under  such  drcnmstances,  the  negligaioe  of 
the  appellant  In  omitting  to  place  it  In  re- 
pair Is  In  tbe  nature  of  a  nuisance.  Voliiini? 
21,  Am.  &  Bng.  Ency.  of  Law  (2d  Ed.)  p.  701: 
volume  29,  Gyc  1188;  Wood  on  Nnlsances  (Sd 
Ed.)  8  127.  See,  also.  Hill  v.  President  & 
Trustees  of  Taulatln  A.  &  P.  U.,  61  Or.  190, 
121  Fac.  901,  and  cases  therein  dted. 

[4]  As  we  understand  tbe  rule  pertaining 
to  liability  when  applied  to  articles  of  this 
kind,  it  is:  Whether  It  was  dangerous  and 
unsafe  when  used  for  the  pnri)08e8  and  In 
the  ordinary  manner  intended,  and  not  wheth- 
er it  was  safe  and  harmless  when  let  alone 
or  possible  to  operate  it  without  an  accident 
Volume  29,  Cyc.  1152;  Wood  on  Nuisances 
(3d  Ed.)  c.  1;  Owlngs  v.  Jones,  9  Md.  lOS: 
Rich  V.  Bftsterfield,  66  B.  a  L.  784;  Ander- 
son T.  Hayes,  101  Wis.  638,  77  N.  W.  891,  70 
Am.  St  Rep.  930;  Swords  v.  Edgar,  50  N.  T. 
28,  17  Am.  Rep.  2^;  Burner  v.  Hlgman  ft 
Skinner,  127  Iowa,  680,  103  N.  W.  802. 

[6]  It  is  claimed  that  tbe  proximate  cause 
of  the  accident  was  the  negligence  of  thu 
lessee  In  falling  to  keep  the  elevator  en- 
trance closed  or  guarded  during  the  absence 
of  tbe  pilot,  and  not  the  defective  condition 
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of  tlie  elevator.   We  think  It  was  botb.  Tbia 
question  has  been  settled  In  tbis  Jurisdic- 
tioiL    In  Colorado  Mortgage  &  Investment 
Company  v.  Bees,  21  Colo.  435,  it  was  beld 
that  wbere  an  Injury  is  tbe  result  of  the 
ooinbined  negligence  of  the  defendant  and 
ttie  negligent  or  wrongful  act  of  a  third  per- 
son, for  which  neither  plalntilt  nor  defend- 
ant is  responsible,  the  defendant  is  liable 
when  the  injury  would  not  have  occurred 
except  for  his  negligence.    This  principle  is 
applicable  here;   The  negl^nce  of  the  land- 
lord was  the  cause  of  the  defective  condition 
of  the  elevator,  it  being  out  of  repair  in 
having  no  lighting  system,  although  such  was 
necessary  upon  account  of  its  location,  and 
also  the  defective  condition  of  its  machinery, 
which  caused  it  to  creep  when  left  alone. 
The  n^llgence  of  tbe  leasee,  Mr.  Copeland, 
through  bis  servant,  was  in  leaving  the  door 
open;  neither  the  appellant  nor  tbe  appellee 
W&8  responsible  for  tbis  act.  The  injury  was 
the  result  of  the  combined  n^Ugence  of 
both  tbe  lessor  and  tbe  lessee.   Tbis  is  ap- 
parent for  tbe  reason  that  bad  tbe  lessee, 
through  his  agent,  closed  and  fastened  tbe 
door  upon  leaving  the  elevator,  the  accident 
would  not  have  occurred.    Upon  the  other 
hand,  had  the  elevator  been  in  proper  repair 
so  that  it  would  Iiave  remained  at  tbe  en- 
trance where  thp  pilot  left  It,  and  liad  not 
crept  upward  as  it  did,  upon  account  of  its 
defective  condition,  the  accident  could  not 
have  happened,  and  bad  the  cage's  lighting 
system  been  in  repair  and  a  light  been  turned 
on,  it  Is  quite  probable  that  tbe  accident 
would  not  have  occurred.   We  are  thus  con- 
fronted with  the  fact  that  tbe  accident  had 
to  be  tbe  result  of  these  combined  acts  of 
negligence  of  both  the  landlord  and  tenant, 
for  without  either  the  accident  would  not 
have  happened.   The  case  last  cited  was  for 
damages  upon  account  of  Injuries  occasioned 
by  stepping  Into  an  elevator  abaft  when  the 
door  was  open  and  the  cage  not  there.  The 
lock  to  the  door  was  out  of  repair,  so  that 
It  could  be  opened  from  tbe  outside.  Tbe  de- 
fendant sought  to  show  that  the  door  had  not 
beea  left  open  by  the  elevator  pilot,  bnt  had 
t>eeu  opened  by  a  boy  by  tbe  name  of  Thome, 
who  had  no  connection  with  tbe  property.  It 
was  held  that  such  an  act  on  his  part  would 
not  constitute  an  efficient  intervening  cause 
that  would  relieve  the  defendant  from  lia- 
bility ;  that  if  the  boy  had  opened  the  door, 
his  act,  coupled  with  defendant's  negligence, 
constituted   tbe  combined   and  concurrent 
causes  of  the  injury.   Upon  this  theory  the 
court  approved  an  instruction  to  the  Jury 
which  reads  as  follows:  "The  jury  are  in- 
structed that  If  they  find  from  the  evidence 
that  the  defendant  negligently  failed  to  pro- 
vide and  maintain  proper  and  secure  fasten- 
ings to  its  elevator  door,  and  by  reason  there- 
of the  door  was  open  at  tbe  time  of  the  al- 
lied accident,  and  that  while  so  open  and 
while  the  elevator  was  in  the  upper  part  of 
the  building,  the  ^IntUT,  whUe  in  tbe  exer^ 


else  of  ordinary  care,  fell  into  the  elevator 
shaft  and  was  Injured,  and  If  such  accident 
was  reasonably  to  have  been  apprehended 
from  the  condition  of  the  elevator  door  and 
its  fastenings,  and  of  insufficient  and  Inade- 
Quate  light,  then  the  plaliltlff  will  be  en- 
titled to  recover  a  verdict  at  your  hands  for 
such  damages  as  be  may  have  sustained. 
And  under  such  drcnmstances  It  is  wholly 
inmiaterial  whether  such  door  was  opened 
by  some  tliird  person  or  not,  provided  that 
such  accident  could  not  liave  happened  but 
for  the  negligence  of  the  defendant  In  keep- 
ing and  maintaining  the  fastening  to  Its 
elevator  door."  To  support  this  position  the 
court  quotes  from  Shearman  &  Redfleld  on 
Negligence  (section  10)  as  follows:  "Negli- 
gence may,  however,  be  tbe  proximate  cause 
of  an  injury  of  which  it  is  not  the  sole  or 
immediate  cause.  If  the  defendant's  negli- 
gence concurred  with  some  other  event  (other 
tlian  the  plaintiff's  fault)  to  produce  the 
plaintiff's  injury,  so  that  it  clearly  appears 
that  but  for  such  negligence  tbe  Injury  would 
not  have  ha];)pened,  and  both  circumstances 
are  closely  connected  with  the  injury  in  the 
order  of  events,  tbe  defendant  Is  responsible, 
even  though  Ids  n^ligent  act  was  not  the 
nearest  cause  in  the  order  of  time."  The 
appellant  makes  no  complaint  concerning  in- 
structions, but  seeks  to  distinguish  this  case 
from  the  former  one,  by  reason  of  the  fact 
that  here  a  lessee  was  in  possession.  It  is 
claimed  that  it  was  hCi  duty  to  keep  the  door 
shut  when  the  pilot  was  absent  from  the 
cage,  and  that  tbe  landlord  bad  the  right 
to  assume  he  would  perform  the  ordinary 
duties  required  of  him  in  this  respect  This 
line  of  argument  pertaining  to  tbe  duty  of 
others  was  considered  in  tbe  former  case  In 
which  the  suggestion  presented  Itself,  that 
the  landlord  had  a  right  to  assume  that  tres- 
passers, boys,  or  bystanders,  in  the  perform- 
ance of  their  proper  duties,  would  let  the 
elevator  door  alone  and  not  open  it  when 
the  cage  was  not  at  that  floor.  The  court 
held  that  this  was  not  a  defense,  but  that  it 
was  lncumt>ent  upon  the  landlord  to  have  the 
door  in  such  a  condition  so  that  such  an  ac- 
cident could  not  happen  in  this  manner.  In 
commuting  upon  this  question,  at  page  444, 
tbe  court  said:  "It  was  tbe  duty  of  defend- 
ant, In  operating  the  elevator  in  question,  to 
exercise  the  utmost  care  and  diligence,  and 
to  provide  and  maintain  proper  and  secure 
fastenings  to  the  doors  opening  into  the  ele- 
vatorway  that  could  not  be  opened  or  con- 
trolled from  the  outside.  Therefore  the  court 
was  correct  in  saying  that  it  was  'wholly  im- 
material whether  such  door  was  opened  by 
some  third  person  or  not,  provided  that  such 
accident  could  not  have  happened  but  for 
the  negligence  of  tbe  defeudant  In  keeping 
and  maintaining  tbe  fastenings  to  Its  elevator 
door,'  for,  had  it  performed  its  duty  In  the 
premises,  such  interference  by  a  third  party 
would  have  been  impossible;  hence  its  negli- 
gence nece^rlly  concurred  in  and  ocmstltnted 
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an  essential  factor  In  causing  the  Injury."  We 
think  tbe  latter  part  of  tMa  declaration  spe- 
cially applicable  here.  Had  this  landlord  per- 
formed ita  duty  iu  placing  the  elevator  in 
repair,  the  negligent  act  of  the  pilot  in  leav- 
ing the  door  open,  if  as  a  matter  of  law  it 
was  negligence,  could  not  have  occasioned  the 
injury;  hence,  the  landlord's  negligence  nec- 
essarily concurred  in  and  constituted  an  es- 
sential factor  in  causing  the  injury. 

The  rule  annouuced  in  Union  Gold  Mining 
Co.  V.  Crawford.  29  Colo.  511,  69  Pac.  600, 
concerning  the  actions  of  a  tenant  In  this  re- 
spect, is  in  point.  The  company  had  leased 
the  dlfTerent  levels  of  its  mines.  The  les- 
sees delivered  their  ore  to  the  company  at 
the  shaft,  who  hoisted  it  to  the  surface.  A. 
person  working  for  the  company  at  the  bot- 
tom of  the  shaft  was  injured  by  an  ore  car 
escaping  from  an  emplbyg  of  a  lessee  in  one 
of  the  levels  and  falling  down  the  shaft 
The  tracks  on  which  the  ore  cars  ran  were 
laid  with  too  much  grade,  and  no  barrier 
was  placed  at  the  shaft  to  stop  the  cars  and 
prevent  them  from  running  Into  the  shaft. 
It  was  shown  they  were  in  the  same  condi- 
tion when  turned  over  to  the  lessee  as  when 
the  injury  occurred.  It  was  held  that  the 
company  was  responsible  for  the  condition 
of  the  level,  and  was  liable  for  Injbrles  caus- 
ed by  Its  negligence  in  maintaining  the  track 
with  an  excessive  grade,  and  In  not  provid- 
ing a  sufficient  barrier  to  stop  the  cars  at 
the  snaft  The  same  contention  was  made 
there  as  here  that,  assuming  the  company  to 
have  been  negligent  In  causing  these  coudl- 
tlons,  it  was  not  the  proximate  cause  of  the 
injury;  that  the  act  which  caused  the  Injury 
was  that  of  the  Independent  contractor  or 
lessee,  but  the  court  held  otherwise,  and  at 
page  Q22  of  29  Colo.,  at  page  604  of  69  Pac., 
said :  "The  mosf  ordinary  foresight  and  pru- 
dence, it  would  seem  to  us,  would  have  dic- 
tated some  suitable  protection  at  the  mouth 
of  the  level.  The  most  cautious  man  might 
lose  control  of  a  loaded  car  In  a  level  such 
as  the  fourth  level  of  this  mine,  and  there 
was  a  breach  of  the  positive  duty  of  the 
company  in  not  guarding  against  such  an  oc- 
currence." The  car  had  escaped  from  the 
employ^  of  the  lessee,  and  while  it  is  true 
the  Jury  found  that  he  was  unable  to  prevent 
its  escape  by  the  exercise  of  ordinary  ''are, 
the  court.  In  holding  that  the  escape  ot  the 
car  was  not  the  proximate  cause  ot  the  in- 
jury, cites  with  approval  Colorado  Mortgage 
&  Investment  Company  v.  Bees,  21  Colo.  435, 
42  Pac.  42,  and  also  Milwaukee  Ry.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  Ed.  256,  which 
we  think  support  our  conclusion  concerning 
the  proximate  cause  of  the  injury. 

This  question  was  again  under  considera- 
tion In  Tanner  v.  Harper,  32  Colo.  156,  75 
Pac.  404,  where  it  was  alleged  that  the  in- 
Jury  was  caused  by  defendant's  negligence  in 
the  manner  of  operating  their  mine  and  the 
defective  condition  of  its  appliances.  It  was 
shown  tliat  the  injury  waa  occasioned  by  the 


negligent  act  of  a  coemploy^  coupled  wltb  a 
defective  condition  of  certain  appliances,  con- 
cerning which  qoestlon,  at  page  163  of  32 
Colo.,  at  page  406  of  75  Pac.,  the  court  says: 
"The  Jury  having  necessarily  determined  that 
the  defendants  were  n^Ugent.  and  that  plalu- 
tlCf  was  not  guilty  of  contributory  neellgence. 
the  question  of  the  negligence  of  the  trammer 
is  practically  eliminated.  In  the  order  of 
events  the  Injury  was  caused  by  the  grossly 
culpable  negligence  of  the  trammer,  but  If 
the  defendants  bad  taken  the  proper  precau- 
tions to  keep  the  truck  from  falling  into  the 
shaft  in  the  circumstances  It  did,  the  injury 
would  not  have  happened;  so  that  the  sole 
cause  of  the  plaintiff's  injury  was  not  the 
negligence  of  the  trammer  in  handling  the  car, 
but  the  result  of  the  concurrent  n^lgence 
of  the  defendants  In  failing  to  exercise  a 
reasonable  degree  of  care  to  prevent  the  car 
from  being  precipitated  Into  the  shaft  when 
left  standing  upon  the  track.  When  the  in- 
jury of  an  employ^  by  a  coemploy£  would 
not  have  happened  except  for  the  n^ligenL>e 
of  the  common  employer,  the  latter  is  respon- 
sible for  the  injury.  Cone  v.  Del.,  Ll  &  W.  R. 
R.  Co..  81  N.  r.  206  [37  Am.  Rep.  4911 ;  Sher- 
man v.  Menominee  R.  ft  L.  Co.,  72  Wis-  122 
[39  N.  W.  365,  1  L.  R.  A.  173];  D.  ft  R. 
g:  Ry.  Co.  V.  Sipes,  26  Colo.  17  [55  Paa 
1093] ;  Grand  Trunk  Ry.  Co.  v.  Curamings, 
106  U.  S.  700  [1  Sop.  CL  493,  27  L.  Ed.  2661 : 
Shearman  ft  Redfield  on  Negligence.  $  10; 
quoted  with  approval  In  G.  M.  ft  L  Co.  r. 
Rees,  21  Colo.  435  [42  Pac.  421.'* 

Our  Court  of  Appeals  has  had  occasion  to 
consider  this  question.  In  City  of  Denver  t. 
Johnson,  8  Colo.  App.  384,  46  Pac.  621,  it 
was  held,  as  stated  In  the  syllabus :  "Where 
several  concurring  acts  or  conditions  of 
things — one  of  them,  the  wrongful  act  or 
omission  of  the  defendant — produce  the  in- 
jury, and  it  would  not  have  been  prodaced 
but  for  such  wrongful  act  or  omission,  such 
act  or  omission  is  the  proximate  cause  of  the 
injury,  if  the  Injury  be  one  which  might  rea- 
sonably be  anticipated  as  a  natural  conse- 
quence of  the  act  or  omission." 

[I]  It  is  claimed  that,  assuming  the  eleva- 
tor was  out  of  repair,  and  that  the  accideit 
would  not  have  happened  except  for  swA 
conditions,  that  was  not  such  an  acddeot  as 
reasonably  might  have  been  foreseen  or  antic- 
ipated ;  that  though  the  cage  did  creep 
when  left  alone  after  I>elng  properly  stopped, 
and  that  no  arrangemehts  were  made  for 
lighting  it,  the  landlord  was  not  bound  to 
anticipate  that  the  tenant  would  not  keep  a 
pilot  In  It  when  being  used,  but  that  It  had 
the  right  to  assume  that  he  would,  for  which 
reason  it  cannot  be  held.  In  commenting 
upon  this  question  In  the  Rees  Case,  supra, 
at  page  446  of  21  Colo.,  at  page  40  of  42 
Pac,  the  court  quotes  with  approval  the  fal- 
lowing: "The  act  of  a  third  person,  inter- 
vening and  contributing  a  condition  neces- 
sary to  the  injurious  effect  of  the  original 
negligence,  will  not  excuse  the  first  wrong- 
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doer,  if  sncb  act  ought  to  have  been  foreseen. 
Tbe  original  negligence  still  remains  a  cul- 
pable and  direct  cause  of  the  injury.  The 
test  Is  to  be  found  in  the  probable  Injorions 
conseqaences  which  were  to  be  anticipated, 
not  In  the  nnmher  of  subsequent  events  and 
agencies  which  might  arise." 

In  Lane  v.  Atlantic  Worics,  111  Maas.  186, 
from  which  the  foregoing  quotation  is  taken, 
it  is  also  eald :  "The  injury  must  be  the  di- 
rect resnlt  of  the  misconduct  chained;  bat  it 
■wiU  not  be  considered  too  remote  if,  accord- 
ing to  the  usual  experience  of  mankind,  the 
Tesult  ought  to  have  been  appidiended.  The 
act  of  a  third  person.  Intervening  and  con- 
tributing a  condition  necessary  to  tbe  Injuri- 
ous effect  of  tbe  origiDal  negligence,  will  not 
excuse  the  first  wrongdoer,  if  such  act  ought 
to  have  been  foreseen," 

In  volume  13  Cyc.  at  page  25,  In  note  M 
with  many  autfaorltieB  cited  to  support  It,  It 
is  said :  "Where  the  effect  could  reasonably 
have  been  foreseen,  and  where  in  the  usual 
course  of  events  It  was  likely  to  follow  from 
the  cause,  the  person  putting  such  cause  in 
motion  will  be  respon^ble,  even  though  there 
may  have  been  many  concurring  events  or 
agencies  between  such  cause  and  Its  conse- 
qnences." 

In  volume  21,  Am.  ft  Eng.  Ency.  of  Law 
(2d  Ed.)  ac  page  481,  it  is  said:  "An  act  or 
omission  may  yet  be  negligent  and  of  a  na- 
ture to  charge  a  defendant  with  liability,  al- 
though no  injuries  would  have  been  sustain-. 
ed  but  for  some  intervening  cause,  if  the  oc- 
cnrrence  of  the  latter  might  have  been  an- 
ticipated." 

By  these  declarations  we  do  not  under- 
stand it  Is  meant  that  the  particular  accident 
should  have  been  anticipated  or  foreseen,  or 
that  it  should  be  anticipated  that  an  acci- 
dent Aould  occur  In  this  particular  manner, 
but  when  applied  to  the  facts  of  this  case 
the  rule  is  that,  if  It  was  to  be  expected,  or 
could  reasonably  liave  been  foreseen  by  a  per- 
son of  ordinary  foresight  and  prudence  that 
In  the  operation  of  a  passenger  elevator  In 
the  condition  which  the  plaintiff's  witnesses 
say  this  one  was  it  would  be  the  cause  of  an 
accident,  tbe  liability  is  then  established  so 
tVLT  as  this  pbrase  of  tbe  matter  is  concerned. 
As  said  by  this  court  in  Clifford  v.  Denver, 
Soutti  ^rk  ft  Pacific  Ballroad,  0  Ck)lo.  at 
page  338,  12  Pac  at  page  221:  "The  prin- 
ciple above  stated  does  not  declare  that  the 
damage  or  Injury  must  bare  resulted,  or 
even  that  it  must  have  been  anticipated,  in 
the  particular  case  under  consideration.  On 
the  contrary,  it  has  been  well  said  'that  the 
conaequencea  of  n^llgence  are  almost  In- 
variaUy  surprises.'  The  expression  'reason- 
able opectatlon,'  frequently  used  in  this  con- 
nection, is  said  to  mom  'an  expectation  that 
some  sudk  disaster  as  that  under  InvesUga- 
ti<m  will  occur  on  the  long  run  from  a  aeries 
of  BoCh  negligences  as  those  wlOt  wbldi  the 
defendant  is  charged.'  Whart  Neg.  f|  77,  78, 
and  cases  cited."   Tbin  language  is  ai^U- 


cable  here.  This  particular  accident  was  un- 
questionably a  surprise.  Most  accidents  usu- 
ally are.  We  do  not  Uitnk  the  appellant  had 
the  light  to  turn  this  elevator  over  In  such  a 
defective  condlticm.  as  disclosed  by  the  plain- 
tlff's  witnesses,  under  the  assumption  that  in 
Its  thai  condition  It  would  be  managed  in 
such  a  manner  as  to  prevent  all  accidents. 
'Tis  true,  it  could  have  been  kept  closed  and 
not  used  at  alL  This  would  have  avoided 
tbe  probability  of  any  accident,  but  it  was 
understood  it  would  be  used  as  a  passenger, 
elevator  for  the  hoteL  Under  such  circum- 
stances it  is  beyond  the  limits  of  common 
understanding  to  believe  that  the  door  where 
the  cage  Is  then  stationed  will,  at  all  times, 
be  closed  when  tbe  elevator  pilot  Is  not 
standing  wlttiln  the  cage,  but  the  contrary- 
ought  to  have  been  foreseen  and  anticipated 
by  any  person  of  ordinary  foresight  and  pru- 
dence. Such  a  condition  is  certainly  not  be- 
yond reasonable  expectations.  It  was  un- 
questionably not  a  circumstance  of  an  extra- 
ordinary nature,  but  was  one  which  reason- 
ably ought  to  have  been  foreseen  and  antici- 
pated. 

It  is  claimed  that  the  evidence  did  not  ex- 
clude the  possibility  of  the  car  being  out  of 
place  from  causes  other  than  the  one  alleg- 
ed; also  that  the  evidence  discloses  that 
there  were  causes  which  mteht  have  caused 
the  elevator  to  creep  other  than  its  being  out 
of  repair.  The  appellant  was  given  full  op- 
portunity to  present  thia  line  of  testimony  tu 
the  Jury.  They  made  their  findings  under 
instructions  concerning  which  no  complaint 
has  been  made.  There  is  evidence  to  sup- 
port them :  under  such  circumstances  it  is 
not  the  province  of  this  court  to  disturb  the 
verdict  of  the  jury. 

Perceiving  no  prejudicial  error,  the  judg- 
ment Is  affirmed. 

Attlrmed. 

HUSSER,  G.  X,  and  GABBERT,  J.,  con- 
cur. 

On  Petition  tor  Blearing. 

[7]  Counsel  earnestly  contend  that  there  is 
absolutely  no  evidence  to  sustain  the  conten- 
tion that  the  elevatw  was  oat  of  r^i^r  and 
in  an  nnsafo  condition  at  the  time  of  tbe  ex- 
ecution of  the  lease;  that  the  jury,  the  trial 
judge,  and  thia  court  are  all  wrong  In  assifm- 
ing  that  thete  is  an  iota  of  testimony  to  thus 
show.  For  this  reason  we  have  re-read  the 
evidence  In  orda  to  ascertain  if  there  is  an 
entire  lack  of  competent  testimony  upon  this 
subject.  Tbe  lease  was  for  the  term  of  one 
year,  commencing  November  1, 1907.  The  ac- 
cident occurred  June  27,  1908.  The  trial 
was  in  November,  1900.  The  witness  Frank 
A.  Linton  testified.  In  substance^  that  he  had 
been  a  resident  of  Denver  for  about  eight 
years;  tiiat  he  worked  in  this  hotel  about  six 
years ;  that  he  worked  there  during  the  years 
1907  and  1908,  and  had  occasion  to  obsnrve 
the  action  of  this  elevator ;  that  during  this 
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period  It  wonld  creep  np  and  down  Jnst  ac* 
cording  to  the  way  you  wonld  pnll  on  the 
cable ;  that  the  air  wonld  get  ont ;  that  it 
wonld  more  one  way  or  the  other  wlfliont 
anybody  being  there;  that  it  did  this  in  1907 
and  1908 ;  that  he  oonld  not  give  the  exact 
dates,  bnt  that  it  never  worked  properly  at 
all  tlmea  the  whole  time  he  was  there ;  that 
sometLmes  it  wonld  stand  right  on  the  level 
of  the  floor,  and  then  again  it  wonld  creep 
up ;  that  when  he  worked  at  the  desk  he  had 
•occasion  to  see  it  creeping,  sometimes  once 
or  twice  through  the  day ;  that  the  levator 
was  ont  of  order  while  he  worked  there  at 
different  times  off  and  on;  that  during  all 
of  the  year  1907  It  was  In  the  condition  above 
described ;  that  they  packed  it  once,  but  the 
packing  did  not  fit  right,  and  it  got  out  of 
order;  that  he  did  not  know  the  exact  date 
It  was  packed,  but  It  was  after  this  acci- 
dent, possibly  three  or  four  weeks ;  that  the 
elevator  was  back  about  30  feet  from  the 
front  of  the  building  and  back  of  the  office; 
that  there  was  a  wire  mesh  or  netting  on 
the  outside  of  the  elevator ;  that  there  was  a 
wooden  porch  In  front  of  the  building  on  ac- 
count of  which,  at  about  4'O'clock  In  the  after- 
noon and  thereafter,  It  was  so  dark  you  could 
not  read  a  paper  in  the  elevator ;  that  there 
was  no  provision  for  connection  of  the  elec- 
tric U^t  in  the  elevator  cage. 

Olaf  Nelson  testified,  in  substance,  that  he 
had  been  an  employ^  In  this  hotel  since  Sep- 
tember, 1894 ;  that  he  was  still  there  at  the 
time  of  the  trial,  and  was  there  during  1907 
and  1908;  that  during  this  period  he  was 
familiar  with  this  elevator;  that  he  ran  It 
sometimes;  that  It  had  crept  more  or  less 
since  he  came  to  the  hotel;  that  he  noticed 
it  more  In  the  last  four  or  five  years;  that 
when  he  pulled  it  to  a  stop  and  went  away  It 
would  creep  quite  often;  that  two  or  three 
times  a  day  when  the  boy  left  the  elevator  he 
had  seen  It  up  even  with  the  floor,  sometimes 
six  Inches  or  a  foot  more,  sometimes  up  to 
bis  head,  and  that  he  had  seen  it  up  to  the 
second  floor;  that  he  did  Hot  know  of  any 
particular  change  during  the  period  he  was 
there;  that  he  came  nearly  having  an  acci- 
dent with  It;  that  when  he  pulled  it  (the 
elevator)  to  a  stop  and  went  away  It  would 
creep,  but  If  he  stood  there  and  balanced  It 
and  saw  that  It  stood  stUI  it  would  not  creep 
very  much ;  that  he  conld  not  swear  that  it 
would  not  creep,  but  that  he  could  swear  that 
It  did  creep ;  that  there  was  no  light  in  the 
elevator. 

Dan  Dougherty  testified  that  be  was  an 
experienced  elevator  operator;  that  he  was 
the  elentor  pilot  wh^  the  accident  occurred ; 
tliat  It  was  an  old  hydraulic  elevator ;  that 
at  tike  time  of  the  accident  it  was  so  dark  he 
conld  not  read  the  address  on  a  letter  or 
package  on  the  Inside  of  the  cage ;  that  Che 
elerattv  conM  not  be  depended  upon;  that 
It  was  in  such  a  condition  that  be  never 
knew  at  any  time  when  he  left  it  whether 


it  was  going  to  stand  wltlurat  meiflat  or 
not;  tiiat  when  be  set  it  the  waiy  It  woold  be 
supposed  to  stand  to  stop,  it  wonld  bold  it  in 
place  as  be  went  away;  that  lots  of  times  be 
wonld  go  back  and  the  elevator  would  be 
halfway  np  to  the  other  floor ;  that  be  woidd 
set  it,  and  it  wonld  probably  stand  for  a.  few 
minutes;  that  sometimeB  it  wonld  stop  affer 
It  had  crept  a  few  fOet;  tbat  It  wu  never 
the  same;  that  yon  conld  not  tcU  bj  the 
place  In  which  you  put  ttie  cable  In  advance 
whether  it  was  going  to  move  or  not;  tbat 
when  he  adjusted  the  cable  to  tbe  reay  best 
of  his  experience  it  would  crew;  that  Just 
before  the  accident,' before  leaving  tihe  eleva- 
tor, be  flxed  it  so  that  it  was  standing  for 
the  time  being;  that  whm  lie  then  left  be 
did  not  touch  the  ropes;  that  when  be  re- 
turned, which  was  In  a  minute  or  a  minnle 
and  a  half,  the  bottom  of  the  elevator  was 
near  the  second  floor. 

Jesse  O.  Brockway,  a  witness  ni>on  behalf 
of  the  defendant,  testified  that  he  was  the 
engineer  In  charge  of  the  engines  in  this 
building,  and  likewise  had  supervision  over 
the  elevator ;  that  be  was  there  on  the  1st  of 
November,  1907,  and  continued  np  to  and  aft- 
er the  27th  day  of  June,  1908.  In  cross-ex- 
amination he  testified  that  the  last  time  It 
was  packed  was  in  January,  1908;  that  he 
thought  that  it  had  not  been  packed  before 
that  for  something  in  the  neighborhood  of 
three  years,  and  then  It  was  packed  by  "Sock. 
bnd  Garslde,  the  manufacturers  of  the  eleva- 
tor ;  that  he,  the  witness,  had  not  packed  It 
since  the  time  Nock  and  Oarside  packed  it  In 
the  first  place. 

G.  S.  Tears,  an  engineer  with  11  years*  ex- 
perience In  the  handling  of  elevators,  testifled 
that  If  the  cups  on  the  valve  leaked  or  were 
worn  out  the  water  would  pass  by  and  cause 
the  car  to  creep ;  that  the  piston  In  a  cylin- 
der proper  is  packed  with  square  hydraulic 
or  fiat  packing;  if  that  Is  leaking  the  ear 
will  creep,  but  that  If  both  the  conditions 
above  referred  to  are  perfect  In  the  piston 
and  the  valve,  a  cage  will  not  creep;  that 
the  more  the  valve  is  out  of  repair  or  tbe 
piston  out  of  repair  It  will  accelerate  the 
quickness  with  which  a  car  will  creep;  that 
when  the  machinery  Is  ont  of  repair.  If  the 
pilot  will  drop  down  below  and  work  up  a 
little,  sometimes  he  will  get  It  stationed  so 
that  puts  it  In  the  reverse,  as  you  might  say ; 
that  it  will  then  balance  on  the  leaking,  bnt 
that  this  cannot  be  depended  upon ;  bnt  that 
If  tbe  piston  and  the  valve  are  In  perfect  con- 
dition and  not  leaking,  if  a  car  is  bron^t  to 
a  standstill  so  that  it  Is  perfectly  motionless, 
It  will  not  start  of  its  own  volition. 

Martin  B.  Collin,  anotha  experienced  engi- 
neer, gave  similar  testimony. 

It  l8  not  tbe  province  of  this  court  to 
supersede  tiie  functions  of  the  Jury.  From 
tbe  foiling  qynopBls  ot  the  testhnonr  of 
these  witnesses  it  is  self-evident  that  tbere  U 
competent  testimony  upon  which  the  Jury 
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might  be  Jnstlfled  In  findins.  as  tti^  did,  Out 
tbls  elevator  was  out  of  r^>alr  at  tbe  time 
of  the  ezecntkm  of  the  lease  apon  November 
1,  1007,  and  at  Uiat  time  was  cnsafe  for  vse 
for  the  pniposes  Intended.  Whether  these 
witnesses  are  to  be  beliered  was  for  the  Jury 
to  determine. 

The  petition  for  ndtwarlng  Is  denied. 


COIjORADO  MORTGAGB  ft  INVBSTMBNT 

CO.,  Limited,  v.  OIAOOMINI. 
(Supreme  Coart  of  Colontdo.    Jnne  2.  1813. 
On  Petition  for  Rehearing,  Dec.  1*  1913.) 

Appeal  from  District  Court,  City  aod  County 
of  Denver;  Harry  C.  Riddle,  Jud^e. 

Action  by  William  B.  Giacomini  a^lnst  the 
Colorado  Mortgage  St  luTestment  Company, 
Ldmited,  and  another.  Judgment  for  plaintiff, 
and  defendant  Morlxan  &  Investment  Company 
appeals.   Affirmed,  ana  rdieating  denied. 

William  J.  Miles,  of  Denver,  for  appellant 
Allen  ft  Webster,  <»  Denver,  for  appellee. 

HILL,  J.  This  ftction  was  instltiited  by  the 
appellee  against  tbe  appellant  and  P.  W.  Cope- 
land,  to  recover  damages  for  ezpensea  incarred 
by  liim  for  medical  treatment,  nursing  and  other 
assistance  furnished  to  his  wife,  Margaret  Gia- 
comini, and  for  the  loss  of  her  services  as  a 
housewife,  and  for  the  loss  of  her  society,  care, 
and  comfort  as  a  wife,  occasioned  by  her  falling 
down  the  elevator  shaft  in  the  Columbia  Hotel 
situate  in  tiie  city  of  Denver,  it  is  alleged 
that  the  accident  was  caused  by  the  negligence 
of  the  defendants  in  permitting  the  elevator  and 
appurtenances  thereto  to  be  and  remain  out  of 
repair.  Judgment  was  in  his  favor  against  this 
appellant  in  the  sum  of  $6,000;  it  brings  the 
case  here  on  appeaL 

The  questions  of  law  presented  are  identical 
with  those  in  case  No.  7126  (136  Pac  1039), 
which  was  an  action  by  the  wife  against  these 
same  parties.  The  injuries  were  very  serious  and 
permanent.  The  expenses  to  this  appellee  were 
shown  to  have  been  quite  heavy.  It  is  unneces- 
saiT  to  state  in  detail  the  extent  of  these  in- 
juries :  it  is  sufficient  to  say  that  no  complaint 
is  made  concerning  tbe  amount  of  the  verdict. 

For  the  reasons  stated  in  the  other  opinion, 
tbe  jadgmeot  la  affirmed. 

Affirmed. 

MUSSES,  0.  J.,  and  6ABBERT,  J.,  concur. 

On  Petition  for  Rehearing. 

Counsel  earnestly  contend  that  there  is  no 
evidence  to  sustain  the  allegation  that  the  ele- 
vator was  out  of  repair  and  in  an  nnsafe  con- 
dition at  the  time  of  the  execution  of  the  lease. 
The  testimony  upon  this  question  is  the  same 
as  that  in  No.  7126.  In  addition  there  was 
other  testimony  in  this  case  which  covered 
the  matter  more  fully  and  in  detalL  The  evi- 
dence discloses,  if  the  witnesses  are  to  be  be- 
lieved, that  the  elevator  was  out  of.  repair  and 
unsafe  for  use  for  the  purposes  intended  at  the 
time  of  the  execution  of  the  lease  upon  Novem- 
ber 1.  1907. 

The  petition  for  rehearing  is  denied. 


McAFEE  V.  MCAFEE'S  ESTATE. 

ISupreme  Court  of  Colorado.    Dec.  1,  1913.) 

1.  KXECXTTOBS  AND  ADMINISTaATORS  {§  256*)— 
CJ.AIH  AOAINST  EbTATB— AfPEAL— TbIAL  Db 

Novo. 

On  appeal  to  the  district  court  from  the 
county  conrt's  allowance  in  part  of  a  claim 


against  an  estate,  trial  In  the  diftriet  court 
should  be  in  all  respects  a  trial  de  novo. 

[Ed.  Note.— For  other  cases,  see  Bxeentors 
and  Administrators,  Cent.  Dig.  SS  850-8S6,  860- 
863,  910-919;  Dec  Dig.  S  256.*] 

2.  EXECUTOBS  AlfD  Aduinistbatobs  (fi  2S6*)— 
Olaui  against  Eotatb— Qusotion  fob  Ju- 

BT— AhO'DNT. 

In  the  trial  In  the  district  conrt  on  appeal 
from  the  county  court  of  a  claim  against  an  es- 
tate for  care  of  the  decedent  before  his  death, 
the  question  of  the  amount  to  which  claimant 
was  entitled  should  have  been  submitted  to  the 
jury ;  and  it  was  error  to  insect  that  he  could 
not  recover  more  than  was  allowed  him  In  the 
county  court. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  850-856,  860- 
863,  910-919 ;  Dec  Dig.  |  256.*] 

Error  to  District  Court,  W^  County;  H. 
P.  Burke,  JudgOk 

An  acUon  by  Adeline  McAfee  against  the 
Estate  of  Joseph  JfcAfee.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

Mrs.  McAfee  filed  a  claim  in  the  sum  of 
$1,500  In  the  county  court  against  the  estate 
of  Joseph  McAfee,  deceased.  The  claim  was 
for  the  value  of  services  rendered  by  her  in 
caring  for  the  decedent  before  his  death. 
The  county  court  allowed  her  claim  in  the 
sum  of  $300,  from  which  Judgment  she  ap- 
pealed to  the  district  court  In  the  latter 
tribunal  the  case  came  on  for  trial  before  a 
]ury.  At  the  conclusion  of  the  testimony  on 
tbe  part  of  the  claimant  the  court  directed 
the  Jury  to  return  a  verdict  in  the  sum  of 
$300.  From  the  testimony  it  appears  that 
for  more  than  six  years  previous  to  his 
death  the  decedent  was  afflicted  with  a 
loathsome  and  contagions  disease;  that  he 
was  mentally  Incompetent,  and  that  his  con- 
dition required  that  he  be  constantly  cared 
for.  One  Joseph  Mitchell  had  been  appoint- 
ed conservator  of  his  estate.  In  this  capacity 
he  employed  Mrs.  McAfee  to  take  care  of 
his  ward,  and  paid  her,  from  time  to  time, 
sums  ranging  from  $25  to  $50  per  month,  and 
agreed  to  pay  her  out  of  tbe  estate,  if  funds 
were  available,  such  addlUonal  sum,  which, 
with  the  amount  paid,  would  reasonably 
compensate  her  for  her  services.  It  appears 
from  the  testimony  that  the  claimant  faith- 
fully cared  for  the  deceased  for  a  period  of 
about  six  years ;  that  bis  condition  was  such 
that  he  required  constant  attention,  and  was 
so  afflicted,  both  physically  and  mentally,  as 
to  render  him  exceedingly  repulsive  and  dif- 
ficult to  care  for.  It  also  appears  from  the 
testimony  that  the  services  rendered  by 
claimant  were  worth  far  more  than  the  sums 
actually  paid  her  by  tbe  conservator,  and 
in  excess  of  the  sum  of  $300.  The  court  di- 
rected the  verdict  upon  the  theory  that  as 
the  county  court  had  allowed  the  claim  in 
the  snm  of  $300,  the  district  court  was  with- 
out anUiority  to  permit  the  allowance  of  any 
greater  sum. 


•For  other  cases  see  same  topic  sad  BwUra  NDUBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  Sariw  ft  Rcp'r  Jndexw 
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MUler,  Barnd  A  Willlanis.  of  Z^fayette, 
for  plaintiff  In  error.  V.  E.  Keyea,  of  Gree- 
ley, for  defendant  In  error. 

OABBERT,  J.  (after  stating  the  facts  as 
above).  [1,2]  The  testimony  on  behalf  of 
the  claimant  tended  to  establish  an  agree- 
ment with  the  conservator  for  such  compen- 
sation, in  addition  to  the  sums  paid,  as 
would  reasonably  compensate  her  for  the 
services  rendered.  It  also  tended  to  estab- 
lish that  her  services  were  worth  fiir  vqok 
than  the  sums  paid,  and  much  In  excess  of 
the  amount  which  the  court  directed  the 
Jury  to  return.  The  trial  In  the  district 
court  should  have  been  in  all  respects  de 
novo,  and  the  question  of  the  amount  to 
which  the  claimant  was  entitled  should  have 
been  submitted  to  the  jury  for  determination. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Judgment  reversed. 

MUSSER,  a  J.,  and  HILL,  concor. 


DENVER  A  R.  G.  R.  00.  v.  SHAW. 
(Supreme  Court  of  Colorado.    Dec.  1,  1913.) 

1.  JUBTICBS  OF  THE  PEACE  (|  173*>— APPEAL. 

The  theory  on  which  the  case  was  tried 
in  justice's  court  must  be  ascertained  on  ap- 
peal from  the  proceedings  at  the  trial;  there 
being  no  written  pleadhigs  in  a  Justin's  action. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  H  660^W4 ;  Dec.  Dig.  | 
173.*] 

2.  Raiiaoads  ({  484*)— Injuries  to  Stock— 
AppeaI/— Theobt  of  Tbial 

In  an  action  against  a  railroad  company 
in  justice's  court  for  injury  to  stock,  plamtlff 
tofitified  that  the  right  of  way  was  fenced  June 
18,  1002,  and  was  damaged  by  wind,  and  that 
Ills  colts  got  oat  through  the  damaged  part  and 
were  injured  by  trains,  and  also  testified  that 
he  gave  the  company  notice  within  six  months, 
which  notice  provided,  "This  notice  Is  given 
under  and  by  the  provisions  of  section  3713c, 
'Mills'  Annotated  Statutes  of  Colorado,"  which 
is  section  6  of  Laws  1902,  p.  26,  effective  June 
18,  1902.  Tbe  court  instructed  that  It  was  de- 
fendant's duty  to  fence  its  track  with  a  fence 
sufficient  to  prevent  stock  from  getting  on  the 
road  and  to  repsir  sucli  fence,  and  further  re- 
quired a  finding  of  the  six  months'  notice  of  in- 
jury, and  it  appeared  that  8  per  cent,  interest 
was  ai&o  allowra  on  tbe  recovery  as  is  permit- 
ted by  section  7  of  such  act.  Held,  that  the 
case  was  tried  under  Lews  1902,  and  hence  a 
judgment  for  plaintiff  cannot  be  sustained ; 
such  statute  having  been  declared  unconstitu- 
tionaL 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  IMS.  154G ;  Dec.  Dig.  1  434.«] 

Error  to  El  Paso  County  Court;  John  E, 
7,lttle,  Judge. 

Action  by  W.  D.  Shaw  against  the  Denver 
&  Rio  Grande  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 


E.  N.  Clark  and  J.  O.  McM;urry,  both  of 
Denver,  for  plaintiff  in  error.  Frank  J. 
Baker,  of  Colorado  Springs,  for  defendant  in 
error. 

GARRIGUES.  J.  1.  This  action  Is  for  the 
value  of  a  colt  killed  by  defendant's  train 
November  26,  1908.  The  case  was  com- 
menced and  tried  In  a  justice  conrt,  where 
the  jury  found  for  the  plaintiff.  On  appeal 
to  the  couuty  court,  plaintiff  again  obtained 
a  Judgment,  and  the  company  brings  the  case 
here  on  error. 

The  L^slature  in  1902,  at  a  special  ses- 
sion, passed  an  act  in  relation  to  fencing 
railroads  which,  if  valid,  went  Into  effect 
June  13,  1902.  See  Session  Laws  1902,  p.  23. 
We  have  twice  declared  this  act  unconstitu- 
tional. Denver  Co.  v.  Moss,  50  Colo.  2S2,  11-5 
Pac.  696;  C.  &  S.  Co.  v.  King.  31  Colo.  181. 
116  Pac.  142.  The  only  question  before  ns  Is 
whether  the  case  was  brought,  tried,  and  re- 
covery had  under  this  Act.  If  It  was,  the 
judgment  will  have  to  be  reversed  for  tbe 
reasons  given  In  the  former  opinions. 

[1.2]  2.  Being  a  Justice  case,  there  are 
no  written  pleadings,  and  we  ascertain  plain- 
tiff's theory  of  his  case  from  the  proceedings 
on  the  trial.  The  railroad  ran  throu^  plalo- 
tlfTs  pasture.  He  testified  the  right  of  wav 
was  fenced  June  13,  1902  (which  is  the  date 
the  fencing  act  was  supposed  to  have  gone 
into  effect),  and  continued  to  be  fenced;  that 
he  had  three  colts  in  the  pasture;  that  the 
fence  was  damaged  by  the  wind  blowing 
timber  on  it  and  tbe  colts  got  onto  the  right 
of  way,  through  the  right  of  way  fence, 
where  the  top  wire  -was  down;  that  about 
dusk  a  neighbor  phoned  him  his  colts  were 
out;  be  drove  two  of  them  back  and  the 
next  morning  found  the  third  In  a  mangled 
condition  by  the  side  of  the  track  50  or  100 
feet  from  where  the  fence  was  damaged: 
that  he  notified  the  company  nithln  six 
months,  as  provided  by  section  6  of  the  act, 
which  notice  contained  the  following  clause; 
"This  notice  Is  given  under  and  by  the  pro- 
visions of  section  3713c,  Mills'  Annotated 
Statutes  of  Colorado."  Section  6,  Act  of 
1902,  p.  26,  S.  L.  1902. 

The  court  instructed  the  Jury  this  was  an 
action  against  the  company  to  recover  dam- 
ages for  the  killing  of  a  colt,  and  that  the 
burden  of  proof  rested  npon  plaintiff.  It 
then  gave  instructions  2  and  8,  as  follows: 

"(2)  You  are  instructed  that  It  was  the 
duty  of  the  defendant  to  fence  Its  track,  at 
the  place  of  the  killing  of  the  colt  In  ques- 
tion, with  a  fence  sufficient  to  prevent  stock 
from  getting  on  defendant's  railroad  and  to 
keep  such  fence  In  repaira 

"(3)  You  are  Instructed  that  if  you  Ond 
from  the  evidence  that  the  plaintiff  was  the 
owner,  or  the  assignee  of  tbe  owner,  of  the 
colt  in  question  at  tbe  time  of  the  commence- 
ment of  this  action,  and  that  the  defondaot 
owned  and   operated   its   railroad  tracks 
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tlirough  the  Boby  n^nch  tn  El  Paso  county  on 
the  13th  day  of  June,  1902,  and  at  all  times 
since  said  date,  and  that  on  or  about  the  26th 
clay  of  November,  1908,  It  failed  to  keep  in 
repair  a  suitable  fence  on  each  side  of  its 
tracks  to  prevent  stock  from  getting  on  its 
tracks  at  said  place,  and  that  by  reason 
therwf  the  colt  In  question  got  onto  the 
tracks  of  the  defendant  and  was  killed  by 
one  of  defendant's  trains,  as  alleged,  and  that 
thereafter,  and  within  six  months  from  the 
date  of  said  killing,  plaintiff  gave  notice  to 
defendant,  under  oath,  of  said  killing  and 
made  a  demand  on  the  defendant  for  the 
Talue  of  said  colt,  then  you  should  find  the 
issues  herein  joined  In  favor  of  the  plaintiff; 
otherwise  you  should  find  In  favor  of  the  de- 
fendant." 

Appellee  in  his  brief  states  that  the  verdict, 
which  was  for  $188.60,  was  presumably  ar- 
rived at  by  the  jury  finding  the  colt  to  be 
worth  $17S,  the  value  placed  upon  It  by  the 
plaintiff,  and  |13.60  Interest  on  that  amount 
at  8  per  cent,  per  annum.  Section  7  of  the 
act  of  1902  provides  for  Interest,  and,  unless 
the  action  was  based  on  that  statute,  plain- 
tLtt  would  not  be  entitled  to  recover  It 

In  consideration  of  the  foregoing,  we  think 
the  conclusion  is  irresistible  that  the  case 
was  brought  and  tried  under  the  unconstltu- 
tlonal  act,  and  the  judgment  must  be  re- 
versed. 

Beversed. 

MUSSBR,  a  J.,  and  SCOTT,  J.,  concur. 


WHITE  et  al.  v.  BOWEK  et  al. 
(Supreme  Court  of  Colorado.   Dec.  1,  1913.) 
1.  Wills  (|  116*)— ExEcimoN— Compbtbnct 
or  ATTESiina  WnnESBES— "Cudiblb  Wit- 

SE89." 

Under  Rev.  St  1908,  |  7071,  requiring  wills 
to  be  attested  by  two  or  more  credible  witnesses, 
"credible"  meaning  competent  to  testify  to  its 
execution,  and  Bection  7074,  declaring  that  a  be- 
quest  to  a  subsciibing  witness  void  unless  at- 
tested by  a  sufficient  number  of  other  competent 
witnesses,  the  wife  of  a  beneficiary  under  a  will 
was  competent  to  witness  its  execution. 

[Ed.  Note.— For  other  caBes,  see  Wills,  Cent 
Dig.  81  284-298 ;  Dec.  Dig.  |  116.* 

For  other  definitions,  see  Words  and  Phrases, 
■vol.  2,  pp.  1710.  17U.1 

S.  Wills  ({  116*)— Execution— Competkhct 
OF  Attesting  Witnesses. 

Under  Rev.  St  1908,  %  7071,  requiring  a 
will  to  be  attested  by  two  or  more  credible  wit- 
nesses, the  competency  of  attesting  witnesses 
must  be  determined  by  the  statute  law  relating 
to  competency  of  witnesses  and  not  by  the  com- 
mon law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {|  284-298;  Dec.  Dig.  S  116.*] 

3.  Wills  (8  116*)— Competency— I  ntebest. 

Laws  1883.  p.  289,  expressly  and  entirely 
removes  all  disability  in  witnesses  from  testify- 
ing on  account  of  Interest,  so  that,  if  the  wife  of 
a  beneficiary  under  a  will  had  any  interest,  it 
did  not  disqualify  her. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
D^.  H  284-298;  Dec  Dig.  |  116.*] 


4.  Wills  (I  116*)— Husband  ahd  Wiee. 

Under  Rev.  St.  1906,  |  7274,  providing  that 
a  wife  shall  not  be  examined  for  or  against  her 
husband  without  his  consent,  a  married  woman 
who  attested  a  will  under  which  her  husband 
was  a  bendSciary,  and  which  he  was  seeking  to 
establisb,  might  testify  for  the  wUL 

[Ed.  Note.-For  other  cases,  see  Wills.  Cent 
Dig.  if  284r-298:  Dec  Dig.  |  116.*! 

5.  Wills  (8  116*)— Coicpetbnct  of  Attebtino 
Wit  NES8E8— Effect. 

Rev.  St  1908,  8  7074,  provides  that  where 
a  will  leaves  any  interest  to  a  subscribing  wit- 
ness, it  shall  be  invalid,  unless  it  is  attested  by 
a  sufficient  number  of  other  competent  witnesses, 
and  Rev.  St.  1908,  fiS  4181-4191.  makes  a  legacy 
to  a  husband  his  own  property  separate  from 
that  of  his  w^Fe.  Zf«Id,  that  the  wife  of  a  bene- 
ficiary who  attested  a  will  had  no  such  interest 
thereunder  as  would  forfeit  the  interest  of  the 
husband. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  284-288;  Dec  Dig.  8  113.*] 

Error  to  tHatrlct  Court,  City  and  County 
of  Denver;  Greeley  W.  Whltford,  Judge. 

Proceedings  for  the  probate  of  the  will 
of  Darwin  W.  White,  deceased,  contested  by 
George  H.  White  and  others.  From  a  Judg- 
ment in  the  District  Court  on  appeal  from 
the  Coaa^  Court  admitting  the  will  to  pro- 
bate, contestants  bring  error.  Affirmed. 

Frank  D.  Taggart,  Carle  Whitehead,  and 
Albert  li.  Vogl,  all  of  Denver,  for  plaintiffs 
In  error.  Doud  &  Fowler,  of  Denver,  tor  de- 
fendants in  error. 

0ARRI6UES,  J.  1.  October  29, 1900,  Dar- 
win W.  White  att^pted  to  execute  his  last 
will  and  testament,  wherein  he  bequeathed 
parts  of  hia  estate  to  <me  Clarence  E.  Bower. 
The  two  witnesses  to  the  will  were  A.  J. 
Fowln-  and  Mrs.  Catharine  C.  Bower;  the 
latter  being  the  wife  of  CHarence  E.  Bower, 
a  l^atee  under  the  wlU.  On  the  decease  of 
Darwin  W.  White,  the  will  was  admitted 
to  probate  in  the  county  court,  where  a  con- 
test was  filed,  and  an  appeal  tak^  to  ttie 
district  court,  where  the  judgment  was  again 
In  favor  ot  proponents,  admitting  the  will 
to  probate,  and  contestants  bring  the  case 
here  on  error.     -  . 

The  apparent  purpose  of  this  action  is  to 
defeat  the  establishing  the  will  on  the  ground 
that  one  of  the  two  attesting  witnesses  was 
the  wife  of  a  beneficiary,  and  therefore  in- 
competent to  witness  Its  execution,  and,  If 
incompetent,  then  the  document  was  not  sub- 
scribed by  two  credible  witnesses  wit3iin  the 
meaning  of  the  statutes,  and,  for  that  rea- 
son, void.  It  was  stipulated  that  the  ques- 
tion in  the  case  to  be  determined  Is  whether, 
under  the  above  state  of  facts,  Catharine 
O.  Bower  was  a  competent  witness  to  the 
will,  and,  in  the  event  she  was,  whether  the 
legacy  of  her  hnsband,  Clarence  B.  Bower, 
should  be  forfeited  on  account  of  her  btSng 
one  of  the  two  subscribing  witnesses. 

[1]  2.  Upon  the  question  of  the  Inatrn- 
ment  being  void  because  not  properly  attest- 
ed, the  statute  regarding  the  execution  of 
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Willi  (R.  8.  1A06,  f  7071)  prorldM  thai  an 
wUla  sball  be  attested  by  two  or  more  credi- 
ble wltnesseB.  A  "credible  wttness,"  In  the 
sense  here  used,  means  a  competent  witness 
under  tlie  law  to  testUr  to  its  ezecntloa  Waa 
Mrs.  Bower  competent  or  inconveteit  to  wit- 
ness the  will?  In  the  event  she  was  Incompe- 
tent, It  Is  Told  because  not  executed  by  two 
witnesses.  If  she  was  competent,  It  is  not 
void.  The  same  statute  (section  7074)  pro- 
vides that,  If  a  will  leaves  a  subscrtUns  wit- 
ness any  interest,  such  Intoest  shall  be  void 
unless  it  is  attested  by  a  soffldent  number 
of  other  competent  vritnesses.  We  think, 
from  the  intent  and  effect  of  this  statute 
Bower  himself  would  have  been  a  competent 
wltne^  to  the  will,  though  It  left  him  a 
legacy,  but  that  it  would  have  been  void  as 
to  his  interest  unless  It  wsa  pn^erly  at- 
testeA  by  other  witnesses.  f6r  the  sake 
of  the  argument,  we  concede  sudi  a  unity  of 
Interest  between  Bower  and  his  wife,  as 
to  constitute  her  a  legatee  under  the  statute, 
the  only  statutory  Inhibition  on  that  account, 
against  her  attesting  the  instniment,  is  that 
the  statute  forfelte  the  legacy.  It  does  not 
declare  the  wUl  v(tfd.  The  Interest  willed 
Bower  was  the  only  one  involved,  and,  if 
the  stetute  would  but  have  declared  it  void 
in  case  he  attested  tiie  will,  Uien  the  court 
should  not,  on  account  of  thdr  oneness  <tf 
interest,  declare  it  vc^d  because  she  attest- 
ed it  We  are  not  saying  the  will  left  her 
any  interest,  or  that  she  had  any;  but,  if 
she  had,  it  was  the  identical  interest  he  pos- 
sessed, and  the  only  effect  of  her  subscribing 
the  will  would  be  to  raider  his  legacy  void — 
not  the  will.  If  the  will  would  not^  on  ac- 
count of  his  interest,  have  been  void  had  he 
been  a  subscribing  witness  instead  of  bis 
wife,  then  It  cannot  be  void  on  account  of 
the  idoitlcal  interest,  because  she  Is  the  sub- 
scribing witness.  She,  on  account  of  the 
marriage^  would  not  be  render^  Incompetent 
as  a  subscribing  witness  In  such  a  case  by 
facts  that  would  not  disqualify  him. 

[2]  8.  It  is  claimed  that  at  common  law 
Mrs.  Bower  would  have  been  incompetoit 
to  testify  in  court,  at  the  time  ahe  witness- 
ed the  will,  to  the  fttcte  which  she  then  at- 
tested:  First,  on  account  of  interest;  and, 
second,  on  account  of  public  policy.  And  it 
is  argued  that  by  virtue  of  section  8.  c.  104, 
Glen.  Laws  1877,  this  common-law  disability 
Is  still  in  force  in  Colorado.  We  do  not  agree 
irith  this  contention.   Competency  of  attest- 


ing witnesses  to  wills  mu^t  be  tested  bj  the 
general  law  relating  to  competency  of  wit- 
nesses as  prodded  by  the  statute,  and  not 
by  the  common  law.  Tl»  test  is  whether, 
under  tiie  stetute^  she  wonld  have  been  a 
convetoit  witness  In  court,  at  the  time  of  at- 
testing the  will,  to  testify  to  the  tuts  of 
ita  ocecutlon.  This  question  is  quite  tbor- 
oughly  discussed  in  Butler  v.  Phillips,  38 
Cola  889,  and,  while  the  subject-matter  here 
involved  is  different  timn  that  case,  we  Qiink 
from  analogy  the  same  rules  and  principles 
apply- 

[I]  The  act  of  1883  (page  289,  Sess.  I«vi 
1883)  entirely  removes  all  disability,  so  far 
as  this  case  is  conoraned,  In  witnesses  from 
testi^ng  <m  account  of  interest ;  so,  If  Mrs. 
Bower  had  any  interest.  It  did  not  diaqoaliry 
her  from  attesting  the  will. 

[4]  4.  Upon  the  subject  of  public  poUcy, 
our  statute  (section  7274,  B.  S.  1908)  provides 
that  the  wlfis  shall  not  be  examined  for  or 
agalmA  her  hmAwnd  without  bis  consent  and 
vice  versa.  This  statute  contains  tiie  oslj 
limitation  on  the  ground  of  public  poUey, 
and  la  controlling  on  ttie  subject,  and  not 
the  oonunon  law.  Bower  was  benoOdally  In- 
terested in  the  will  and  was  seeking  to  es- 
tablish it  His  wife,  with  his  consent  wu 
testifrlng  for,  and  not  against  him. 

16]  5.  The  will  having  been  attested  by 
two  competent  witnesses,  the  remaining  ques- 
tion Is:  Is  the  legacy  it  gives  Bower  void 
on  account  of  bis  wife's  Interest  arising  from 
the  marital  relations?  Had  slw  any  boiefl- 
clal  interest  in  tlie  legacy  left  h^  bnaband 
by  the  will?  Under  our  statute  (chapter  90, 
B.  B.  10(^  p.  1064)  the  legacy  ^ven  Bower 
by  the  will  is  hUi,  separate  and  distinct 
tram  his  wUe's  property.  In  law  they  are 
distinct  persons,  having  individual  property 
rights,  and  may  hold  separate  states.  This 
legacy  la  Bower's  separate  property,  and  his 
wife  has  no  direct  or  certain  interest  In  It 
In  re  Holt's  Will.  66  Minn.  33,  S7  N.  W.  219, 
22  Ia  B.  A.  481,  45  Am.  St  Rep.  434;  Gam- 
ble V.  Bntcbee,  87  Tex.  643,  SO  8.  W.  8(0. 

We  ther^re  conclude  that  Catharine  C 
Bower  was  a  competent  witness  to  attest  tbls 
will,  that  It  Is  valid,  and  that  she  has  nosoch 
interest  in  the  document  as  will  Impose  apon 
her  husband  a  forfeiture  of  his  legacy  be- 
cause she  witnessed  its  execution. 

Judgmoit  affirmed. 

UnSSBR,  a  J.,  and  SCOTT,  I.,  concnr. 


Digitized  by 


Google 


Colo.) 


WBIOHT 


1055 


DATIS  T.  WRIGHT, 
(Supreme  Coort  of  Colorado.    Dec.  1.  1913.) 

1.  RXFEHBNGB  (i  101*)— RePOBT— VAOATING. 

Where,  in  an  action  for  a  partnership 
accountins,  the  referee  ordered  to  take  testi- 
mony reported  that  the  condition  of  the  ac- 
counts waa  so  Incomplete  and  anaatiafactory 
tbat  he  excluded  the  acconnts  from  considera- 
tion, the  court  properly  set  the  report  a^de 
and  ordered  another  reference. 

[Kd.  Note.— For  other  cases,  tee  Reference, 
Cent  Dig.  H  168-180;  VeeTVig.  |  101.*] 

2.  Apfbai.  and  Essob  (I  931*)— Objectiow— 
FiKDiNoa— SPKCino  Objections. 

It  muBt  be  presumed  that  the  court,  in 
aettinK  aside  a  referee's  report  in  partnership 
accountins  proceedings,  had  pointed  out  to  it 
the  specific  objectiona  to  die  eeveral  items  in 
dispute. 

[Ed.  Note.— For  other  ca8e%  see  Appeal  and 
Error,  CenL  Dig.  ||  3^  8762-8771;  Dec. 
Di^.  i  931.*] 

3.  Appeal  and  Ebbob  (§3  989.  1018*)— Find- 
inoB— Rbpobt  of  Rbfebeb. 

While,  in  a  proceeding  few  a  partnerahip 
aeconnting,  the  Supreme  Court  may  review  the 
referee's  report  and  judgment  becauae  of  in- 
sufficiency of  the  evidence  to  support  them,  it 
ia  not  its  province  to  review  in  detail  ntuner- 
oas  items  of  account 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8897,  4006,  40O7;  Dec 

Dig.  ii  989,  lom*" 

Error  to  Dlatiict  Court,  Mesa  County; 
Sprigg  Shackleford,  Judge. 

Action  by  D.  B.  Wrlgbt  against  Alfred  H. 
DaTis.  Judgmrait  Air  plainUfl,  and  defendant 
brings  error.  Affirmed. 

See^  also,  28  Colo.  App.  884, 12»  Pac  S24. 

A.  H.  Darls,  of  Ashland,  and  T.  M.  Mor- 
row, of  Denver,  for  plaintUT  In  error.  Fry  & 
Welsh,  ot  Grand  Junction,  for  defendant  In 
error. 

BC<xn?,  J.  This  Is  an  action  tor  an  ae- 
connting and  dissolution  of  partnership. 
The  plaintiff  below,  D.  B.  Wright,  and  the 
defendant,  Alfred  H.  Davis,  on  tbe  26th  day 
of  November,  1906,  formed  a  partnership 
for  flie  purpose  of  conducting  a  mercantile 
buslneBs.  The  business  continued  until  the 
,  16th  day  of  Jnne^  1907,  when  tbe  plaintiff 
Wright,  with  the  consent  ot  the  dtfendant 
Davla^  s(dd  his  Interest  in  the  business  to 
(me  0.  A.  Glaia  Under  tbe  terms  of  tbe 
partnersbip,  each  partner  was  to  contribute 
an  equal  amount  to  the  enterprise.  The 
defendant  Davis  was  not  to  contribute  any  of 
faia  time,  but  Wright  was  to  give  bis  entire 
time  and  have  full  cha^  of  tbe  conduct 
and  managemott  of  the  bustness  at  a  stipu- 
lated monthly  sala^  to  be  paid  oat  of  tbe 
braAnesB ;  the  iwc^ts  and  losses  to  be  equal- 
ly shared.  At  the  time  of  the  sale  by  the 
plalnUfl  to  Olfloe,  it  ma  estimated  that 
DaTla  was  indebted  to  Wright  for  mon^ 
contributed  to  the  oiterprlse  In  the  sum 
of  t846J!0.  Davis  gave  his  note  to  Wright 
for  this  amount,  payable  In  four  months 
from  tiie  date  thereof,  with  Interest.  But 


tbe  parties  at  the  time  signed  a  stipula- 
tion to  the  effect  that  tbe  note  was  given 
with  the  express  understanding  that  the 
parties  bad  not  finally  settled  their  busi- 
ness nor  the  aeoounta  thereoi^  and  that  if 
thwe  was  error  in  the  estimate  It  was  still 
to  be  corrected  notwithstanding  tbe  note. 
Tbla  note  and  no  part  of  It  vras  ever  paid. 

Wzlgbt  In  his  comidaint  asks  for  a  Judg- 
ment against  Davis  for  fU,866.41,  alleged  to 
be  due  bim  iqMm  the  matters  and  things  in- 
volved, while  in  his  answer  and  cross-oom- 
pla.int  Davis  prays  tar  1787.98  as  due  him. 

^  agreemoit  of  parties  the  court  ap- 
pointed Walter  S.  SulUnut  as  referee  to  take 
testimony  In.the  case  and  to  report  his  find- 
ings of  law  and  fact  The  r^eree  made  a 
report  which  does  not  seem  to  throw  any 
light  upon  tbe  anhlect  and  in  \Aicb  he 
sa^  that  "the  books  <a  account  kqpt  by 
plaintiff  Wright  are  not  Just,  true,  and  cor- 
rect books  of  account  and  are  not  admissible 
In  evidence  as  such."  He  submitted  also  a 
r^rt  made  to  blm  by  H.  B.  Jones  whom  he 
engaged  for  the  purpose  of  examining  the  ac- 
counts  of  the  omcem,  which  report  conclud- 
ed with  Qie  statement  that:  "In  conclusion, 
I  would  say  that  I  am  unable  to  ^ve  you 
any  Information  of  any  consequence  from 
these  books,  as  they  are  given  to  me."  The 
referee  recommended  that  the  case  be  dis- 
missed with  equal  division  of  the  costs.  Up- 
on motion  of  the  plnlntlff,  tbe  court  set 
aside  this  report  and  again  r^rred  the 
matter  to  tbe  same  referee  for  a  rehearing. 
This  action  of  the  court  Is  one  of  the  assign- 
ments of  error. 

[1]  When  It  is  c(ni8ldered  that  the  referee 
did  not  teke  any  testimony  in  relation  to 
the  accounts,  the  condition  of  which  be  de- 
clares was  80  Incomplete  and  unsatisfactory 
as  to  make  any  conclusion  uncertain  and  un- 
reliable, and  for  such  reason  excluded  the 
accounts  from  consideration  at  all,  it  will 
be  seui  that  he  did  not  perform  the  service 
required  of  him  by  tbe  reference  How  an 
accounting  of  ttie  bnslneBs  of  sndi  a  partner- 
ship can  be  had  by  excluding  the  books  and 
Bccounto  therectf  from  consideration  is  not 
apparent  Tbe  court,  then,  did  the  only 
thing,  which  in  Justice  and  reason  it  could 
do,  when  it  set  aside  such  report  and  ordered 
another  reference.  Sullivan  was  continued 
as  referee  but  later  resigned.  Upon  objec- 
tion to  such  resignation  by  tlie  defendant 
Davis,  SnlUvan  continued  to  act 

The  order  of  the  court  making  the  second 
reference  included  the  following:  "The  ref- 
eree is  directed  to  m^e  a  nport  to  the  court 
In  answer  to  the  following  questions:  (1) 
How  much  was  contributed  by  each  member 
of  the  firm  of  D.  B.  Wright  &  Ckk  to  their 
busbiess?  (2)  How  mu<^  was  received  by 
the  firm  duiing  ite  exlstKiee?  (3)  How  much 
was  expended  by  the  firm  in  the  conise  of 
thdr  business?  (4)  How  much  profit  or  loss 
was  made  or  sustained  by  the  firm?    It  Is 


•For  other  eases  bm  same  tiyle  and  section  NUHBSR  in  Dec.  Dig.  4  Am.  Dig.  K«r-Ng.  Serin  a  Rsp'r  I&dexen 
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further  ordered  that  the  parties  to  this  cause 
shall  have  the  privilege  of  Introducing  evi- 
dence btfore  the  referee  on  the  question  of 
the  condition  of  Uie  books,  papers,  and  ac- 
counts of  the  Arm  to  show  whether  such 
books,  papers,  and  accounts  are  in  such  con- 
dition that  any  intelligent  report  of  the  busi- 
uess  of  the  firm  can  be  made  therefrom." 

Two  accountants  for  each  party  were  ex- 
amined and  testified  as  to  the  accounts,  and 
much  oQier  testimony  was  Introduced  before 
the  referee,  including  the  evidence  of  the 
parties  to  the  suit.  Indeed,  the  record  is  a 
veiy  lengthy  one,  consisting  of  more  than 
1,700  folios,  chiefly  dealing  with  the  accounts 
of  the  partnership  and  testimony  in  relation 
thereto. 

The  referee  r^rted  in  detail  the  findings 
of  fact  required  by  the  court  He  also  found 
that  Wright  had  put  into  the  business  the 
sum  of  ¥1,685J)8  more  than  did  Davis,  and 
that  one-half  of  tUs  sum,  or  9847.54,  was 
theref(»e  due  from  Davis  to  Wright.  Also 
that  Davis  owed  to  Wright  one-half  of  the 
latto's  salary,  or  VSOQ  on  that  Item,  and  one- 
half  of  Davis'  grocery  bill  due  the  firm,  or 
¥135.37,  making  a  total  dne  from  Davis  to 
Wright  of  fl,2a2.91,  and  recommended  that 
Judgment  be  rendered  accordiiq^y.  The  court 
overruled  the  motion  ot  the  ptelntifr  In  error, 
Da^ifl,  to  set  aside  the  second  report  of  the 
referee  and  rendered  Judgment  In  fovor  of 
Wright  agaliut  Dttvls  in  the  sum  recommend- 
ed, and  dissolving  the  partnership.  There 
were  no  disputed  questions  of  law,  and  the 
objections  of  the  defendant  to  the  findings 
and  report  of  the  referee  upon  which  the 
Judgment  was  based  are  in  substance  tbat 
the  evidence  does  not  sustain  the  report 


The.r^bree  had  the  accounts  and  the  wit- 
nesses btfore  him.  He  was  therefore  in 
much  better  position  to  Judge  of  the  credi- 
bility of  the  witnesses  and  regularity'  and 
validity  of  tbm  accounts  than  is  this  court 

[1]  It  must  be  presumed  tbai  the  court  had 
the  reasons  for  the  specific  objections  to 
each  of  the  several  Itons  in  dispute  pointed 
out  to  him  upon  the  hearing  of  the  motion  to 
set  aside  the  findings  and  report  and  was 
therefore  in  a  better  position  to  Judge  of  the 
r^ularity  and  sulUclenty  of  these. 

[1]  It  is  true  that^  In  a  case  of  the  char- 
acter, this  court  may  go  behind  the  r^rt 
and  Judgment  because  of  Insufficiency  of  the 
evidence,  but  in  this  Instance  It  does  not  ap- 
pear from  the  case  psesented  that  it  would 
be  Justified  in  so  doing  or  that  Justice  wonid 
be  Uie  better  served  thereby.  It  is  true  that, 
if  spedfle  and  clear  error  was  pointed  out 
89  to  the  allowance  or  refusal  to  allow  any 
one  or  more  of  the  Items  involved,  the  case 
wonld  be  different,  but  we  do  not  find  such 
to  be  the  ftict 

The  firm  appears  to  have  transacted  busi- 
ness to  the  extent  of  about  $46,000,  and 
it  is  not  the  province  of  tUs  court  to  enter 
upon  a  detailed  review  and  accounting  of  the 
numerous  and  varied  Items  involved. 

Neither  the  competency*  nor  the  intecilty 
of  the  referee  is  questioned.  He  was  assisted 
by  four  supposedly  competent  accountants, 
selected  by  the  parties,  and  the  whole  pro- 
ceeding was  reviewed  by  the  trial  court 

Under  these  (drcumstances  the  Judgment 
must  be  and  is  affirmed. 

MUSSBB,  a  3^  and  aABRIOITES,  7, 
concur. 
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GBOBOB  FI8HBAU0H,  Inc.  t.  BBBLBB 
•tpL 

(Sapnme  Goort  oC  ArUont.    DecL  1^  1918.) 

1.  OOIFOUTIONS  ^  411*>— PBBBOR  BBOHTXlTe 
PATUBRT-OFnOBB  09  OOBFOUTIOH. 

In  the  abflfiDce  of  agreement,  payment  to  an 
officer  of  a  corporation  In  bis  individual  ca- 
pacity, or  the  rendition  of  flervices  or  furnishing 
of  materials  tb  him  in  auch  capacity,  is  not  a 
payment  to  the  corporation,  especially  when 

E leaded  as  an  offset  to  negotiable  paper  owned 
y  the  corporation. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent.  Dig,  f|  1660-1653;  Dec  Dig.  >  411.*} 

2.  OOBPORATIOnS  (I  425*)— ESTOPFSL  BY  CoN- 
DTJOT. 

It  "ff.,  incorporated,"  knew  that  F.,  as  an 
individiial,  agreed  with  the  makers  of  a  note  and 
mortgagv  to  the  corporation  that  tbey  sboald 
make  payments  thereon  to  F.  personally  by  fur- 
nishing services  and  materials,  the  corporation 
would  be  estopped  from  denying  that  such  serv- 
ices and  materials  were  received  in  payment  of 
its  note. 

[EkI.  Note.— For  other  cases,  see  Corporations, 
Cent.  Die  11  1A97-1701,  1706;  Dec.  Dig.  I 
425.*] 

3.  Appbax  and  Ebbob  ({  236*)— Objxotioii 
Below— Nbcessitt. 

Plaintiff,  in  an  action  on  notes  and  to  fore- 
cloee  a  mortgage,  cannot  claim  that  the  answer 
did  not  allw  with  sufficient  particularity  the 
items  of  payment  set  np  with  the  amounts  and 
dates,  where  he  did  not  move  to  correct  such  de- 
fect by  making  the  answer  more  definite. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
£m>r  Cent  Dig.  H  1384,  1385;  Dec  Dig.  S 
236.*] 

A];q)eal  from  Superior  Court,  Yuma  County; 
Frank  Baxter,  Judge. 

Action  by  George  Fishbaugh,  Incorporated, 
against  John  Beeler  and  another.  From  a 
ladgment  tor  defendants  and  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Affirmed. 

Wnppermon  A  Wapperman,  of  Tuna,  for 
appellant  Fred  U  Ingraham  and  Thos.  D. 
Molloyi  both  of  Yuma,  for  appellees. 

BOSS,  J.  Suit  on  two  notes  and  to  fore- 
close mortgage  securities  executed  In  &Tor 
of  George  Fl^bangh  by  appellees,  dated 
March  24,  1908.  and  August  31,  1908,  for  f  1,- 
600  and  $1,000,  reBVectlve^,  doe  tbree  years 
from  dates,  bearing  10  iwr  cent  Interest 
Notes  Indorsed  March  18,  1909,  and  before 
dn^  by  payee  Fishbaugh  to  George  Fish- 
baugh, Incorporated,  plaintlfl  and  appellant 
liereln. 

Defendants,  appellees,  admit  the  execution 
of  notes  and  mortgages  and  corporate  capac- 
ity of  appellant,  and  deny  all  allegations  of 
compl^nt  not  spedflcaUy  admitted;  allege 
tbat  notes  and  mortgages  were  given  for  fu- 
ture advances  to  be  made,  and  that  only  $970 
was  paid  them  on  first  note,  and  only  $375  on 
second  note,  and  tbat  appellant  corporation 
took  notes  with  full  and  actual  knowledge  of 
deficiencies  In  consideration  paid  by  George 
Fishbaugh;  allege  that  George  Fishbaugh, 
original  payee  of  notes,  and  who  was  also 
president  and  sole  manager  of  appellant  cor- 


poration,  made  an  agreement  with  appellants 
to  accept  and  wply  on  said  notes  la  payment 
certain  services  and  materials,  at  their  rea- 
sonable value,  to  be  performed  and  famished 
by  appdlee,  and  that  said  corporation  had 
actual  notice  of  all  things  done  its  presi- 
dent and  sole  manager,  and  that  Fishbaugh 
had  actual  notice  ot  all  things  done  by  the 
corporation,  that  services  and  material  were 
furnished  George  Fishbaugh  under  said 
agreonent  ot  tho  reasonable  value  of  $2,248.- 
92,  glTlng  items  ot  swlce  and  material ;  al- 
lege one  cadi  paymoit  September,  1909,  tb 
FlsbbaviSL  In  the  sum  of  $161. 

Appellant  corporation  moved  that  defense 
of  payment  be  striken  aa  being  redundant, 
uncwtaln,  immaterial,  and  Irrderant,  for  the 
reason,  aa  we  gatiier,  ttiat  payments  to  Fish- 
ban^  payee,  after  notes  were  assigned  to 
Fishbaugh,  Incorporated,  and  before  due, 
could  not  be  emptied  In  satisfactton  of  notes ; 
also  demurred  for  same  reason,  and  that  an- 
swer foiled  to  state  a  d^eu&e,  and  denied 
payments  as  set  forth  In  answer. 

Motion  to  strike  was  disallowed,  and  de- 
murrers overruled.  The  case  was  tried  to 
the  court  without  a  Jury,  and  judgment  enter- 
ed fliat  aH>ellant  take  nothing,  and  appeUeea 
have  their  costs.  Appeal  from  judgment  and 
order  overruling  motion  for  new  trIaL 

[1]  Ordinarily  payments  matte  to  an  officer 
of  a  corporation  In  his  Individual  capacity, 
or  services  rendered  him  or  material  furnish- 
ed him  in  sudi  capacity,  may  not  be  charged 
against  the  corporation,  and  this  Is  especially 
true  when  pleaded  as  an  offset  to  negotiable 
paper  owned  and  held  by  the  corporation. 
This,  In  the  absence  of  any  agreement  by  the 
corporation,  Is  the  rule. 

[2]  But  It  is  pleaded  in  t{ie  answer  that 
the  corporation  appellant  had  actual  notice 
of  the  agreement  between  its  president  and 
appellees  that  any  payments  made  to  Fish- 
baugh and  services  and  material  rendered 
and  furnished  him  would  be  applied  on  the 
notes.  If  George  Fishbaugh,  Incorporated, 
had  full  knowledge  that  George  Fishbaugh, 
as  an  individual,  had  made  such  an  agree- 
ment, and  that  appellees  were  actually  mak- 
ing payments  as  agreed  to  George  Fishbaugh, 
the  latter  being  the  sole  manager  of  the  cor- 
poration. It  would  seem  that  the  corporation 
would  be  estopped  from  denying  the  binding 
effect  of  such  agreement,  aud  bound  by  Its 
terms  in  so  far  as  fulfilled  before  a  disavow- 
al of  the  contract  The  Immaturity  of  the 
notes  In  such  circumstances  does  not  affect 
the  dtuatlon.  There  Is  no  legal  reason  why 
the  corporation  could  not  substitute  Fish- 
baugh for  its  debtor,  and  through  him  collect 
the  amount  of  the  notes  found  to  be  due, 
rather  than  proceed  directly  against  the  ap- 
pellees. That  is  the  effect  of  the  agreement 
as  pleaded  In  the  answer,  and  we  think  the 
court  correctly  ruled  on  the  motion  to  strike 
and  demurrers. 

[3]  Complaint  is  made  that  the  answer  did 
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not  aet  forth  with  sufflclent  puticnlarltj  the 
Iteiin  of  ofTBet,  with  amonnts  aad  dates.  If 
the  answer  was  defactlTe  In  this  respect.  It 
could  hftTo  been  corrected  by  a  motion  to 
mate  more  definite  and  cotaln.  No  socli  mo- 
tion was  mad& 

Several  aarignmenta  are  based  on  the  flnd- 
Inffi  as  made  by  tbe  conrt ;  but  ihef  are  di- 
rected more  to  tbe  form  and  minor  inaccura- 
des  of  the  findings  than  to  th^  snbstance. 
Based  upon  proper  and  legal  evidence,  the 
court  fbond  that  appellees  had  raodTcd  from 
fe'isbbangh  <m  the  two  notes  onlj  the  sum  ct 
tl,788.7S,  instead  of  their  face  valne  of  $2,- 
600;  that  th^  had  paid  Flshbaugh  In  cash, 
aerrlcea,  and  material  the  stun  of  f%306.92. 

The  evldenee  discloses  that  the  George 
Flshbaugh,  Incorporated,  was  George  Fish- 
baogh's  alter  ^  or  other  sel^  that  it  was 
Incorporated  by  bim  to  assfalt  some  of  his 
poor  relatlTes,  and' that  he  had  Indorsed  the 
notes  sned  on  to  the  owpormtlon  for  **Uyn 
and  affection.''  It  also  shows  credits  allowed 
on  notes  by  the  appelant  after  they  were  as- 
signed, thereby  demonstrating  clearly  that 
the  qnestlon  was  not  one  of  antiiority  and 
powOT  In  Oeoige  Fiahban^  to  Mnd  the  cor* 
poratlon,  but  a  dispute  betwetti  Fishbaoib 
and  appellees  as  to  ttie  amount  of  credit  that 
should  be  glTOL  There  Is  a  sharp  confiict 
In  tlie  evidence  as  to  the  credits  appellees 
should  hav&  ^nw  trial  court  found  against 
appellants  contoitlon,  and  we  do  not  toA 
justified  In  disturbing  that  flndlng. 

Ju^ment  affirmed. 

TBANELIN,  O.  J.,  concurs. 

CUNNINGHAM,  J.  (specially  concurring. 
Plaintiff  assigns  as  error  the  order  of  the 
conrt  denying  bis  motion  to  strike  tbe  special 
answers,  and  in  overruling  Its  demurrer 
thereto,  for  the  reason  the  answers  attacked 
do  not  set  forth  any  defense  to  the  cause  of 
action.  Paragraph  1301,  Rev.  St  Ariz.  1901, 
Is  cited  and  referred  to  In  the  pleading  of 
plaintiff  as  authority  for  the  motions  and  de- 
murrers. Paragraph  1301  provides:  "In  the 
case  of  an  assignment  of  a  thing  In  action, 
the  action  by  the  assignee  shall  be  without 
prejudice  to  any  set-off  or  other  defense 
existing  at  the  time  of,  or  before  notice  of 
the  assignment;  but  this  section  shall  not 
apply  to  a  negotiable  promissory  note  or  bill 
of  exchange,  transferred  In  good  faith  and 
upon  good  consideration  before  dae."  Tbe 
plaintiff  contends  that  it  is  the  bolder  as 
assignee  of  the  notes  which  were  transferred 
to  it  in  good  faith  and  upon  good  considera- 
tion before  due,  and  that  the  notes  are  ne- 
gotiable. It  further  contends  that  the  an- 
swers set  up  defenses  existing  at  the  time  of 
or  before  notice  of  the  assignment,  and  there- 
fore such  answers  are  not  defenses  to  the 
action.  The  first  defense  attacks  the  amount 
of  consideration  received  by  the  defendants, 
and  alleges:  "The  platntift  corporation  took 
said  ptomlsstny  notes  with  full  and  actual 


knowledge  of  defects  and  defldendes  In  the 
amounts  of  tbe  conslderatloa  actually  paid 
and  delivered  by  said  George  Bishbangh  to 
defendants  therefbr."  Paragraph  S357.  Bev. 
St  Aril.  1901,  protects  tbe  holder  of  n«otla- 
ble  Instmments,  who  has  received  notice  of 
any  Infirmity  in  the  instrument  or  defecc  to 
the  title  of  the  person  itegotiatlng  the  same 
before  he  has  paid  the  full  amount  agreed 
to  be  paid  thCTtfdr,  only  to  the  extent  ot 
tbe  amount  theretofore  paid  by  him— the 
holder  of  such  Instrumoit  having  soch  notice 
will  be  deemed  a  bolder  in  doe  course  only 
to  that  extent  Tb»  cfHrporatlon  Iv  the 
answer  Is  admitted  to  be  a  holder  in  due 
course  upon  the  condition  that,  at  the  Uxoe 
the  notes  were  assigned  to  it,  it  had  no  DoUce 
of  any  infirmity  lu  the  Instrumoits  or  defects 
In  tlie  titles  thereto  of  George  Elsbbaogh, 
the  person  negotiating  them,  except  that 
George  Flshbaugh  had  not  advanced  upon 
Uie'  note  tea  $1,600  a  sum  exceeding  1910, 
and  on  the  note  tor  ^000  be  had  not  ad- 
vanced a  sum  exceeding  $375.  Those  somi 
were  tlie  amonnts  actually  payable  tboeoo, 
and  the  corporation  was  a  holder  la  due 
course  to  that  extent  <m]y.  Paragraph  3355, 
Bev.  St  Aria.  1001. 

With  full  and  actual  knowledge  at  the  time 
plaintiff  took  the  notea,  it  could  not  avoid 
the  defenses  set  up;  the  facta  aiq;>earli«  upon 
the  trlaL  ThB  court  did  not  err  in  denjing 
the  motion,  nor  in  overruling  the  demurrw. 

The  second  and  fourth  defuses  are  like- 
wise attacked  by  motions  and  demorren. 
The  second  defense  in  the  answer  avers  tkat 
George  Flshbaugh,  the  original  payee  of  tbe 
notes  in  suit,  at  all  times  th«eln  mentioned 
"was  the  president  and  sole  manager  of  the 
plaintiff  corporation,  and  the  said  Oeorge 
Fishbaus^,  in  consideration  of  the  pafments 
and  performances  of  the  services  aad  (he 
famishing  of  the  materials  hereinafter  set 
out  and  mentioned,  promised  and  agreed,  for 
and  on  behalf  of  said  plaintiff  corpora tion,  to 
credit  the  amounts  of  said  payments  and  the 
reasonable  value  and  agreed  price  of  the 
said  services  and  materials  upon  said  promis- 
sory notes,  and  to  credit  such  amounts  apon 
the  amountia,  if  any,  due  thereon."  The  an- 
swer then  alleges  that  defendants  paid  |161 
in  September,  1000,  and  that  defendant  J.  B. 
Beeler  thereafter  performed  services  and  tat- 
nlshed  material,  setting  out  the  itons  and 
value,  which  aggregate  $2,250.02.  Defend- 
ants allege  that  no  credits  were  given  them 
for  the  money  paid,  or  for  the  services  ren- 
dered and  material  furnished.  It  is  then 
alleged  "that  at  all  times  since  the  organiia- 
tion  in  March,  1900,  of  George  Flshbaugh,  In- 
corporated, a  corporation,  tbe  said  George 
Flshbaugh  has  been  president  and  sole  man- 
ager of  tbe  said  <!orporatlon,  and  that  the 
said  corporation  has  bad  actual  notice  of  all 
things  done  by  the  said  George  E^baagh, 
and  the  said  George  Flshbaugh  has  had 
actual  notice  of  all  things  done  by  the  aeid 
corporation,  ainos  its  erganlsation." 
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foarth  defenM  Is  designated  m  eet-off,  and  Is 
is  all  material  respects  the  same  as  the  sec- 
ond defense,  ^nie  motions  to  strike  were 
denied,  and  the  demnrrers  were  overruled,  of 
which  orders  plaintiff  complains,  for  the 
reason  that  plaintiff  claims  the  answer  does 
not  Interpose  anj  defense  to  the  complaint 
The  answers  are  not  models  of  perfection; 
hot  to  give  them  a  fair,  reasonable  interpre- 
tation, to  which  they  are  entitled,  they  clear- 
ly set  forth  a  contract  made  between  the 
plaintiff,  as  the  holder  of  the  notes,  and  the 
maker  of  the  notes  touching  the  manner  and 
character  of  the  payments  that  shall  dis- 
charge the  notes.  No  consideration  Is  alleged 
to  have  passed  for  the  making  of  this  con- 
tract; but  it  is  alleged  that  defendants  folly 
performed  their  part  of  the  agreement  Such 
performance  woald  bind  the  corporation  to 
perform  Ite  part  of  the  contract  even  though 
before  the  defendants  performed  the  con- 
tract was  not  enforceable  for  lack  of  consid- 
eration in  making  it  I  know  of  no  rule  of 
law  that  prohibits  the  holder  of  a  negotiable 
promissory  note,  which  has  been  transferred 
to  him  In  due  course,  and  the  maker  of  such 
note  from  making  a  contract  that  provides 
for  the  payment  of  such  note  in  some  other 
manner  or  in  some  different  commodity  from 
that  specified  In  the  note.  Where  such  con- 
tract is  made  between  the  holder  and  the 
maker,  and  the  maker  performs  that  contract 
upon  his  part  he  Is  entitled  to  have  the  note 
dlschaiged,  provided  it  has  not  been  trans- 
ferred to  another  holder  who  is  protected 
from  such  defense,  which  is  not  claimed  here. 

The  answer  with  reasonable  certainty 
pleads  such  a  contract  and  Its  performance 
by  the  defendants,  and  no  error  was  commit- 
ted by  the  court  in  denying  the  motions  to 
strike,  nor  in  overruling  the  demurrers. 

The  trial  court  upon  conflicting  evidence 
found  for  the  defendants,  T^at  finding 
ought  not  be  disturbed.  No  reversible  error 
appearing,  I  concur  In  the  order  afflrminc  the 
Jndgmoit 


DAHMEB  T.  NOBTHEBN  PAG.  BT. 
00.  et  aL 

(Supreme  Court  of  Montana.  Oct  2S,  1918.) 
1.  Nkqugbnc*  (8  83*)— iNJimiEa  Avoidable 

NOTWrrHSTANDINQ  CoNTBIBTJTOBT  NBOU- 
QENCS  —  APPLICATION  OW  "LaBT  CZXAB 
OiBAnCB"  DOCTBINB. 

The  last  clear  chance  rule  applies  only 
where  a  person  or  his  property  is  by  bis  own 
act  exposed  to  injury  at  the  hands  of  defend- 
ant, and  where  defendant  after  discovering  such 
situation  falls  to  use  ordinary  care  to  avert 
the  injury,  and  does  not  apply  where  the  peril 
was  not  though  by  the  exercise  of  ordinary 
care  it  might  have  been,  discovered  in  time  to 
avert  the  Injury,  nor  does  it  apply  where  the 
person  injured  was  not  negligent. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  116;  Dec.  Dig.  S  S3.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  S,  p.  4008.] 


2.  Bailboads  (I  274*)— Ikjubdm  to  Pxbsoms 

ON  Tbaok— mrrr  to  Stop. 

Where  a  person  was  knocked  from  a  sta- 
tion platform,  where  he  had  gone  to  meet  an 
incoming  passenger,  by  a  blow  from  some  on- 
known  person,  In  bont  of  an  approaching  train, 
those  in  cbaRe  of  the  train,  if  they  dia covered 
his  peril  while  It  was  stiU  within  their  power 
by  the  exercise  of  ordinary  care  to  stop  the 
train,  were  bound  to  do  ao. 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Cent  Dig.  H  868-872 ;  Dec.  Dig.  |  274.*] 

3.  Raiuoads  (I  274*)— Ofbkation  ow  Trains 
— Duty  to  Keep  Lookout. 

A  raUway  company  is  bound  to  use  special 
care  and  watchfulness  at  points  upon  or  near 
its  track  and  at  its  open  stations  where  the 
presence  of  persons,  especially  in  considerable 
numbers,  may  reasonably  be  anticipated,  espe- 
cially where  the  approadi  to  a  station  is  sntdi 
that  those  endeavoring  to  r^ch  or  leare  trains 
or  go  to  the  station  to  transact  business  expose 
tbemselveB  to  the  same  danger  from  trains  as 
at  highway  crossings,  and  the  rule  applies 
whenever  the  presence  of  persons  may  be  rea- 
sonably anticipated,  whether  they  have  business 
relations  vith  the  company  or  not,  and  even 
though  they  are  technically  trespassers. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  888-872;  Dec.  Dig.  |  274.*] 

4.  Railboads  (S  218*)— Opebatioit  or  Trains 
— Thbotjoh  Tbains. 

Railway  companies  may  run  through 
trains  without  stopping  except  at  principal  sta- 
tions, if  the^  make  suitable  provision  by  other 
trains  nmnmg  at  reasonable  intervals  for  the 
accommodation  of  travelers,  and  are  not  bound 
to  bring  home  to  the  public  notice  of  their 
rules  designating  the  stations  at  which  trains 
will  stop,  but  persona  desiring  to  know  when 
and  where  such  trains  stop  must  inquire  for  in- 
formation from  the  company's  agents  and  con- 
duct themselves  accordingly. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  I  715;  Dec.  Dig.  S  218.*] 

5.  RAiLBOAbs  (I  274*)— Opebatxon  or  Tbains 
-Duty  to  Keep  Lookout. 

The  engineer  of  a  through  passenger  train 
not  scheduled  to  stop  at  a  remote  station,  which 
it  passed  at  an  early  hour  in  the  morning  and 
where  it  could  not  reasonably  be  anticipated 
that  persona  would  be,  was  under  no  more  ob- 
ligation to  keep  a  lookmit  than  in  the  open 
country  or  at  any  othw  place  where  persons 
are  not  expected  to  be. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  18  868-872;  Dec.  Dig.  {  274.*] 

6.  Railboads  (f  398*)— Actions  IDE  iNJtTBiEs 
— Sufficiency  of  Bvidencb. 

In  an  action  for  injuries  to  a  person 
knocked  from  a  station  platform  In  front  of 
an  approaching  train,  not  scheduled  to  stop  at 
that  station,  in  the  middle  of  the  night,  evi- 
dence held  insufficient  to  show  that  the  engineer 
discovered  plaintiff's  presence  on  the  track  in 
time  to  have  avoided  tnjurii^  him. 

[Ed.  Note.— For  other  casea  sea  Railroads, 
Cent  Dig.  H  1396.  ISGS-^S;  Dec.  DigTl 
398.*] 

7.  Bahsoads  (8  376*>— Injitbxxs  to  Febbons 

ON  Track— Duty  to  Stop. 

An  engineer  was  not  bound  to  stop  a 
train,  though  he  saw  a  person  who  had  been 
thrown  on  the  track  where  he  was  entirely 
clear  of  the  track,  except  one  foot  which  he 
would  have  gotten  off  had  it  not  caught  on  a 
piece  ot  wire. 

[Ed.  Note.— For  other  case&  see  Bailroads, 
Cent  Dig.  SS  1275-1279;  Dec  Dig.  |  378.*] 


•For  etlisr  easas  sm  was  topic  and  ssetlon  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-Ko.  Series  4  Rep'r  IndexA 
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Appeal  from  Dlatrict  Court,  Ttilowstona 
County;  Geo.  W.  Plerson,  Judge. 

Action  by  John  Dabmer  against  the  North- 
ern Pacific  Ballway  Company  and  anotiijer. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendants  appeal.  Be- 
Tcrsed  and  remanded. 

W.  M.  Johnston,  of  BlUings,  and  Gunn  & 
Bascb,  of  Helena,  for  appellants.  H.  C. 
Grlppen,  of  Billings,  and  Walsh,  Moian  ft 
Scallon,  of  Helena,  for  respondent. 

BBANTLT,  O.  J.  A  Jury  having  returned 
a  verdict  for  damages  against  the  defend- 
ants for  a  personal  injury  alleged  to  have 
been  Inflicted  upon  plaintiff  through  th^r 
negligence,  they  have  appealed  from  the 
Judgment  entered  thereon  and  an  order  de- 
nying them  a  new  trial.  The  accident  oc- 
curred at  Huntley,  a  small  village  in  Yel- 
lowstone county,  at  the  Junction  of  the  Chi- 
cago, Burlington  ft  Qnincy  Ballway  with 
that  of  the  defendant  railway  company. 
Both  roads  extend  east  and  west  through 
the  village,  the  companies  making  use  of  the 
same  depot  or  station,  the  track  of  the  de- 
fendant company,  with  platform  for  the  re- 
ceipt of  freight  and  the  accommodation  of 
passengers,  being  pn  the  side  toward  the 
north,  that  of  the  other  company  on  the 
side  toward  the  south.  Immediately  north 
of  the  defendant  company's  track  Is  a  drive- 
way of  ordinary  width,  and  persons  going 
to  or  coming  from  the  station  on  that  side 
are  compelled  to  cross  the  driveway  and  the 
tracks  For  the  accommodation  of  those  who 
approach  the  station  on  foot,  the  defendant 
company  has  provided  a  gravel  or  cinder 
paCb  extending  from  the  principal  street  of 
the  village  to  the  north  line  of  the  railway. 
From  the  end  of  the  path  the  waiting  room, 
which  Is  at  the  west  end  of  the  station 
building,  is  reached  by  going  directly  south 
to  the  ea'st  end  of  the  platform  and  thence 
west,  or  by  going  southwest  to  the  platform 
to  a  point  in  front  of  the  door  opening  into 
the  waiting  room.  These  lines  of  travel  are 
used  indifferently.  The  evidence  does  not 
disclose  how  those  who  come  and  go  by  con- 
veyances reach  the  station,  but  there  is 
some  basis  for  the  Inference  that  they  must 
alight  at  the  driveway  and  gain  the  station 
by  crossing  the  track.  So  far  as  the  record 
shows,  access  to  it  can  be  gained  only  in  the 
way  stated.  At  the  time  of  the  accident  the 
plaintiff  was  temporarily  in  the  village  of 
Huntley  on  business  and  was  stopping  at 
a  hotel  north  of  the  station.  On  the  even- 
ing before  it  occurred  he  was  expecting  his 
mother  to  arrive  on  a  train  designated  as 
No.  4,  due  from  the  west  at  about  8  o'clock. 
He  ascertained,  however,  that  No.  4,  being 
several  hours  late,  would  not  arrive  until 
after  midnight  He  was  also  expecting  to 
meet  a  business  acquaintance  who  he  claim- 
ed was  to  arrive  on  a  train  designated  as 
Vo.  8,  from  the  east,  which  was  due  at  1;1S 


o'clo^  Aficordinglr,  he.  went  to  flie  ititloB 
some  15  or  20  ndnutes  after  mldidght  Hav- 
ing found  that  Na  4  would  not  azclve  aotll 
some  2%  honn  later,  be  remained  awaiting 
the  arrival  of  No.  8.  As  this  train  api^oacb- 
ed,  he  stood  on  the  east  end  of  the  platform 
observing  it  When  It  was  yet  at  a  dlstanca 
of  800  or  900  feet  from  the  station,  seme 
one  dealt  him  turn  behind  a  heavy  Uow 
upon  the  head  from  which  he  sti^sered  and 
Um  from  the  idatform  upon  the  rall^  bdng 
for  the  moment  '^rtlally  stunned."  While 
he  was  In  the  act  of  crawling  ott  tta  track 
toward  the  north,  the  train  came  upon  him, 
Inflicting  such  injuries  that  be  thereby  suf- 
fered the  loss  ot  both  feet  To  this  nar- 
rative may  be  added  the  statememt  of  tba 
plaintiff  as  to  his  slbiatlon  at  the  moment 
he  was  caught  by  the  train:  That  in  bis 
effort  to  escape  he  had  gotten  dear  of  the 
rail  except  his  right  foot,  and  tliat  as  he 
was  drawing  It  vrm  It  was  caught  by  a  piece 
of  wire  lying  near  the  raU*  which  caused  a 
delay  of  a  few  seconds— a  snfBcloit  time 
to  allow  the  wheels  to  catch  him.  The 
1^  foot,  he  stated,  must  have  been  drawn 
under  the  wheels  as  he  was  rolled  over  by 
the  impact  of  the  wheels  with  his  right 
foot  Tliat  this  account  Is  probably  correct 
finds  snpport  in  the  fact  that  on  the  fol- 
lowing moming,'^  witnesses  who  went  to  look 
over  the  ground  found  a  wire  lying  near  the 
north  rail  aloi^  the  side  of  the  path  lead* 
lug  from  the  platform  whejre  the  plaintiff 
was  picked  up  after  the  train  had  passed, 
and  also  by  the  fact  that  his  right  foot  was 
mished  at  the  ankle,  whereas  his  left  foot 
was  crushed  at  the  instep. 

The  complaint  alleges  that  the  defendant 
company  was  guilty  of  negligence  in  permit- 
ting the  wire  to  remain  where  It  was,  inas- 
much as  It  must  have  known  ttiat  the  wire 
was  there  and  that  It  was  a  source  of  dan- 
ger to  persons  going  to  and  from  the  sta- 
tion. But  during  the  trial  the  issues  in 
this  behalf  were  eliminated  from  the  case. 
The  specific  charge  upon  which  recovery 
was  had  is  the  following:  "That  the  said 
defendant  McDonough,  so  acting  as  engineer 
as  aforesaid,  in  the  exercise  of  reasonable 
care  and  diligence,  could  have  seen  plain- 
tiff so  upon  said  track,  as  aforesaid,  and 
plalntifF  alleges,  on  information  and  be- 
lief, that  the  said  McDonough  did  see  him 
on  said  track  as  aforesaid.  In  seasonable 
time  to  have  stopped  said  Ioa>motlve  and 
train  so  as  to  avoid  striking  plalntifF,  bat 
the  defendant  company,  acting  throagh  the 
said  McDonough  as  engineer,  and  the  said 
defendant  McDonough,  wholly  failed  and 
neglected  to  stop  said  locomotive  engine  and 
train,  and  carelessly  and  n^igently  drove 
and  ran  said  locomotive  engine  and  train 
upon  and  over  said  plaintiff,  so  on  said  track 
as  aforesaid,  thereby  crushing  both  of  his 
feet  to  such  an  extent  that  It  became  nec- 
essary to  amputate  the  aamei  whiA  wai 
thereafter  dons." 
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[1  ]  Counsel  for  defendants  open  the  argu- 
ment In  tbelr  brief  with  Qie  foUowlDg  state- 
ment :  "Tbe  question  Is  presented  on  this  ap- 
peal whether  a  liability  for  damages  exists 
under  the  doctrine  of  'last  dear  chance,' 
wbere  a  person  is  Injured  upon  a  railroad 
track,  at  a  place  where  he  has  no  right  to  be 
and  where  his  presence  could  not  be  rea- 
sonably expected  or  anticipated,  because  of 
tbe  failure  of  the  engineer  in  charge  of  the 
train  to  discover  such  person's  position  and 
peril  upon  the  track  in  time  sufficient  to 
stop  the  train  and  avoid  injuring  him."  As- 
snming  the  position  that  plaintiff  was  a  tres- 
passer upon  the  defendant  company's  track,' 
and  that  the  evidence  falls  to  show  that  the 
englDeer  actually  discovwed  his  presence 
tbere,  they  Insist  that  the  trial  court  should 
have  directed  a  verdict  for  the  defendants, 
because  the  duty  to  adopt  any  precaution  to 
avoid  injuring  the  i^alntlff  did  not  arise. 
They  thus  ririy  upon  the  rule  of  the  last 
clear  chance.    Counsel  for  plaintiff  Insist 
that  this  rule  has  no  application  to  the  case, 
bnt  that  the  plaintiff,  having  gone  to  the  sta- 
tion to  meet  bis  mother,  and  having  remain- 
ed tiiere  to  meet  his  friend  who  was  to  ar- 
rive on  train  No.  8,  be  was  there  rightfully 
because  there  upon  the  invitation  of  the 
defendant  company,  and  hence  that  under 
the  rale  that  it  Is  the  duty  of  a  railway 
company  to  anticipate  the  presence  of  per- 
sons about  Its  stations  when  a  train  Is  arriv- 
ing, Including  those  who  go  to  meet  an  In- 
coming passenger  as  well  as  those  who  ac- 
company a  departing  one,  and  to  exerdse  or- 
dinary care  for  tbelr  safety,  the  engineer 
was  under  obligation  to  keep  a  constant  look- 
out to  discover  plaintiff's  position  and  thus 
to  avoid  injuring  him.  Tbey  also  argue  that 
tbe  evidence  shows  conclusively  that  the  en- 
gineer must  actually  have  discovered  the 
peril  of  plaintiff  in  time  to  stop  the  train, 
and  hence  that  the  defendants  are  liable 
even  under  the  rule  invoked  by  counsel.  The 
court  was  of  the  opinion  that  the  rule  of 
tbe  last  clear  chance  is  applicable,  as  is 
shown  by  the  following  Instruction  which 
discloses  tbe  theory  of  the  charge  submitted: 
"You  are  Instructed  that  In  this  case  If 
the  engineer  discovered,  or  In  the  exercise 
of  reasonable  diligence  could  have  discover- 
ed, the  position  of  the  plaintiff  on  the  tradi. 
if  you  find  that  he  was  upon  the  track  in 
the  manner  In  which  he  says  be  was,  and 
it  was  apimrent  to  the  engineer  that  the 
plaintiff  could  not  escape  from  the  track  so 
as  to  avoid  being  ruu  over,  the  duty  became 
imperative  upon  him  to  use  all  reasonable 
care  to  avoid  running  over  the  plaintiff  or 
injuring  him,  and  if  he  did  not  do  so,  and 
tbe  plaintiff  was  injured,  then  the  defend- 
ants, under  such  circumstances,  would  be 
liable  for  the  injuries  Inflicted." 

Counsel  find  no  fault  with  the  statement 
of  tbe  rule  as  embodied  in  the  Instruction. 
It  may  be  remarked,  however,  that  the  rule 
Is  limited  In  Its  aivUcatlon  to  those  caaea 


only  In  which  the  plaintiff,  or  tbe  person  In- 
jured, or  his  property,  has  by  his  own  act 
been  exposed  to  injury  at  the  hands  of  the 
d^endant,  and  the  defendant,  after  discov- 
ering the  situatloD  of  tbe  person  or  prop- 
erty in  time,  has  failed  to  use  ordinary  care 
to  avert  tbe  Injury.  1  Thompson  on  Negli- 
gence, I  228.  A  case  calling  for  Its  applica- 
tion embodies  thrae  elements,  viz.;  (1)  The 
exposed  condition  brought  about  by  the  neg- 
ligence of  plaintiff  or  the  person  Injured; 
(2)  the  actual  discovery  by  the  defendant  of 
the  perilous  situation  of  the  person  or  prop- 
erty. In  time  to  avert  injury ;  and  (3)  the  * 
failure  of  defendant  thereafter  to  use  ordi- 
nary care  to  avert  the  injury.  All  of  these 
elements  must  concur,  else  the  rule  has  no 
application,  and  liability  must  be  predicated 
upon  the  failure  of  defendant  to  discharge 
toward  the  person  Injured  or  his  property 
some  other  duty  impcKied  by  law  under  the 
facts  of  the  particular  case  as  they  are 
made  to  appear.  The  duty  Imposed  by  it 
is,  not  to  use  ordinary  care  to  discover  tbe 
peril  and  also  to  avert  the  threatened  in- 
jury, but  to  avert  the  injury  after  the  peril- 
ous situation  is  actually  discovered.  It  Is 
nothing  more  than  a  qualification,  by  way  of 
exception,  to  tbe  general  rule  that  negligence 
on  the  part  of  plaintiff  which  proximately 
contrlbntee  to  his  injury  will  bar  his  recov- 
ery. So  tbe  rule  is  understood  and  applied 
by  the  courts  generally.  Davies  v.  Bfann, 
10  M.  &  W.  546 ;  Grand  Trunk  Hallway  Oo. 
V.  Ives,  144  U.  S.  408.  12  Sup.  Ot  679,  S6 
L.  Ed.  486;   Inland  A  Seaboard  Coasting 

00.  V.  Tolson,  139  U.  S.  551,  U  Sup.  Ot 
668,  36  L.  Ed.  270;  Austin  v.  New  Jersey 
Steamboat  Co.,  43  N.  T.  76,  8  Am.  B^.  668 ; 
Northern  Central  Ry.  Oo.  v.  Price,  29  Md. 
420,  96  Am.  Dec  645 ;  Vicksbu^,  etc.,  Ry. 
Ca  V.  Fatten,  81  Miss.  156,  66  Am.  Dec 
562;  CuUen  v.  Railroad  Co.,  8  App.  D.  C. 
69 ;  Western  Md^  Ry.  Go.  v.  Eehoe,  88  Md. 
434,  35  AtL  90 ;  Omaha  Bt  By.  Oo.  v.  Cam- 
eron, 43  Neb.  297,  61  N.  W.  606.  Bee,  also, 
1  Thompson  on  Negligence,  {  238  ;  2  Thomp- 
son on  Negligence,  1  1735.  This  court  recog- 
nized and  applied  tbe  rule  In  Egan  v.  Mon- 
tana Central  Ry,  Co.,  24  Mont  678,  03  Pac. 
831 ;  DrlscoU  v.  Clark,  32  Mont  172,  80  Pa& 

1,  373 ;  and  Neary  v.  Northern  Fadflc  Ry. 
Co.,  37  Mont  461.  97  Pac.  944,  19  L.  R.  A. 
(N.  S.)  446.  In  the  course  of  the  argument 
in  tbe  opinion  in  the  last  case,  in  stating 
the  qualification  of  the  general  rule,  it  was 
said:  "The  general  rule  that  one's  own  neg- 
ligence In  B^ch  case  precludes  recovery  Is 
subject  to  the  qualification  that,  where  the 
defendant  has  discovered,  or  should  have  dis- 
covered, the  peril  of  tbe  plaintiff's  or  de* 
ceased's  position,  and  it  Is  apparent  that  he 
cannot  escape  therefrom  or  for  any  reason 
does  not  make  an  effort  to  do  so,  the  duty 
becomes  Imperative  for  the  defendant  to  use 
all  reasonable  care  to  avoid  the  Injury ;  and, 
if  this  is  not  done,  he  becomes  liable,  not- 
withstanding tbe  nagUgmce  of  the  iqjnred 
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party."  The  expression  "or  sliould  have 
dlscoTered,"  as  used  in  this  passage  seems 
to  have  been  understood  by  some  members 
of  the  profession  In  this  state  to  Imply  an 
obligation  on  the  part  of  the  defendant  to 
maintain'  a  lookont  at  all  times,  to  discover 
any  one  who  may  be  In  a  position  of  peril, 
as  well  as  to  exercise  dne  care  thereafter  to 
avoid  injuring  him,  and  that  by  an  omission 
of  this  daty  liability  wonld  arise  for  any 
injury  caused  thereby.  The  use  of  the  ex- 
pression was  unfortnnate,  and  perhaps  Jns- 
tlQes  the  doubt  entertained  as  to  the  applica- 
tion this  court  would  make  thereafter  of  the 
aualiflcatlon  of  the  general  rule;  but  a 
careful  reading  of  the  opinion  does  not,  we 
think,  justify  any  other  conclusion  than  that 
tlie  statement  was  Intended  to  include  those 
cases  in  which  the  actual  discovery  of  the 
peril  is  a  Just  inference  from  the  evidence, 
though  denied  by  the  defendant,  as  well 
as  those  cases  In  wlilch  the  discovery  is  ad- 
mitted or  not  denied,  and  liability  la  sought 
to  be  avoided  on  other  grounds.  Doubtless, 
In  formulating  the  instruction  in  this  case, 
the  trial  court  was  laboring  under  the  -un- 
certainty Induced  by  the  statement  of  the 
rule  as  there  made.  But  be  this  as  it  may, 
it  has  no  application  unless  all  of  the  ele- 
ments heretofore  enumerated  appear  In  the 
case.  It  lias  no  application  to  this  case, 
becanse  ttiere  was  no  antecedent  negHgence 
on  the  part  of  plaintltt. 

[2,  3]  A  person,  however,  may  be  put  In  a 
irasltlon  of  peril  by  circnmstances  for  which 
he  Is  not  responsible,  and  for  this  reason  is 
not  (^rgeable  with  antecedent  negligence. 
To  lllostrate:  ^uga  may  beat  Into  Insensi-- 
billty  and  rob  a  man  near  a  railroad.  To 
destroy  the  evidence  of  their  crime,  they 
place  their  victim  upon  the  track  so  that  he 
may  be  killed  by  a  passing  train.  It  cannot 
reasonably  be  antlc^iated  that  any  one  will  be 
upon  the  track  at  that  place;  yet.  If  those 
In  diarge  of  a  train  discover  his  sitaatiou, 
it  at  once  becomes  their  duty  to  exercise 
BDCb  care  as  they  may  under  the  drcum- 
stances  to  avoid  injuring  him.  If  they  dis- 
cover him  while  It  la  stlU  within  tlieir  power, 
the  exercise  of  ordinary  care,  to  stop 
the  train,  they  must  do  so,  under  the  penalty 
of  making  themselves  and  their  onployer  li- 
able Tbe  plaintiff  In  thla  case  was  on  tiw 
track  without  his  own  fault;  yet  to  flay  tiiat 
the  raglneer,  though  se^g  bis  peril,  was 
not  bonnd  to  exercise  such  care  as  he  conM 
to  avoid  Injuring  him,  la  equivalent  to  say- 
ing that  the  engineer  was  at  liberty  to  take 
his  life  bbcanse  be  was  bo  unfortnnate  as 
to  have  been  forced  from  his  place  of  safety 
on  the  platform,  upon  tbe  track,  by  the  blow 
which  he  received  from  bdilnd.  In  sucb  a 
case  the  obligation  to  exercise  reasonable 
care  to  avoid  injury  must  be  observed.  Of 
coarse^  if  the  defendant  company  was  vaitx 
obligation  to  keep  a  lookout  at  Huntley  sta- 
tion, then,  under  the  rule  for  whidi  counsel 
tor  plaintiff  contend,  the  QuestloD  la  not 


whether  tbe  engine^  did  discover  plaintiff's 
position  In  time  to  avert  the  injury,  but 
whether  under  the  circumstances  he  ought 
to  have  discovered  It.  We  think  the  weight 
of  anthorlty  gives  support  to  the  rule  that  a 
railway  company  is  bound  to  use  spedal  care 
and  watchfulness  at  points  upon  or  near  its 
track  and  at  its  open  stations  where  the 
pres^ce  of  persons,  especially  In  conslda- 
able  numbers,  may  reasonably  be  anticipated. 
On  this  subject  Mr.  Thompson  says:  "At 
such  places  the  railway  company  la  bound  to 
anticipate  the  presence  of  persons  on  the 
track,  to  keep  a  reasonable  lookout  for  them, 
to  give  warning  signals,  such  as  will  apprise 
them  of  the  danger  of  an  approaching  train, 
to  moderate  the  speed  of  its  tram  00  as  to 
enable  them  to  escape  injury ;  and  a  &llnre 
of  duty  in  this  respect  will  make  tbe  rail- 
way company  liable  to  any  person  ther^y 
Injured,  subject,  of  course,  to  the  quallflea- 
tlon  that  his  contributory  negligence  may 
bar  a  recovery."  2  Thompson  on  Negligence^ 
8  1726.  It  Is  a  matter  of  common  kmtwledge 
that  at  such  places  persons  often  do  not  folly 
appreciate  the  dangers  Incident  to  the  com- 
ing and  going  of  trains,  or  that  they  grow 
careless  and  Inattentive  to  sncb  an  exteat 
that  they  nnconsdously  Call  into  danger.  It 
Is  also  true  that  when,  as  in  this  case,  Uie 
approach  to  a  station  is  such  that  Its  use  by 
those  endeavoring  to  reach  or  leave  trains, 
or  to  go  there  to  transact  business  with  the 
company's  agents,  may  expose  themsdves  to 
the  same  danger  from  the  moving  of  trains 
as  is  encountered  at  highway  crosdngs. 
Therefore  a  rule  which  requires  the  railway 
ci»npany  to  ke^  a  lookout  when  Its  trains 
are  approaching  sucb  places  is  humane  and 
conservative  of  human  life.  Such  a  rule  finds 
recognition  in  tbe  following  cases:  Thomas 
V.  Chicago,  BlUwankee  &  St  Paul  By.,  103 
Iowa,  649,  72  N.  W.  783,  39  li.  B.  A.  389; 
Bppstein  V.  Missouri  Pac  B.  Co.,  197  Mo. 
720,  94  S.  W.  967;  Chesapeake  ft  Ohio  R.  Ga 
V.  Nlpp.  125  Ky.  49,  100  S.  W.  246;  Johnson 
V.  Louisville  &  N.  B.  Co.,  122  Ky.  487,  91  a 
W.  707;  Gamer  v.  Trumbull,  94  Fed.  321,  36 
0.  a  A.  361;  Fleming  v.  Louisville  &  N.  R. 
Co.,  106  Tenn.  374,  61  S.  W.  68;  Texas  M.  B. 
Co.  V.  Crowder,  25  Tex.  Civ.  Aro.  53ft  M 
S.  W.  00;  Chesapeake  &  Ohio  B.  Co.  v.  Sog- 
ers, 100  Ya.  324,  41  S.  B.  782;  tea<^ 
Adm'r,  LonlsvUle  ft  N.  B.  Co.  (Ky.)  Ul  S. 
W.  710,  19  L.  R.  A.  (N.  S.)  658.  See,  also, 
note  to  Martin  v.  Hu^es  Coal  CreA  Oo,  41 
U  B.  A.  (N.  8.)  287;  ^Um^  v.  Oregtm  Short 
Une  By.  Co.,  34  Utah,  486,  98  Pac  689.  16 
Ann.  Gaa.  229.  Tbe  rule  indndea  per 
sons  at  places  where  Qielr  presence  may  be 
reasonably  antlc^uited,  wlietber  they  have 
business  reiattraiB  wltb  tbe  railway  ctHnpanr 
or  not ;  and,  while  those  irtio  go  upon  tbe 
premises  of  tb»  company  t>7  invitation  to 
tnmsact  buaineafl  with  It  are  technically  tres- 
passera  If  tbey  get  npon  tbe  track  at  tfaces 
away  from  tbe  crosslz^B  provided  for  tton, 
neTOTtbeless  tba  company  cannot  be  pMmU- 
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ted  wholly  to  omit  «I1  precantionB  for  th^ 
safety.  Whether  or  not  the  railway  company 
Is  bound  to  ke«9>  a  loo^nt  at  any  time  de- 
pends npon  the  dienmstanoeB  of  the  particu- 
lar case. 

[4,  B]  This  brings  us  to  the  question  wheth- 
er the  evidence  from  any  point  of  view  Is 
sufficient  to  charge  the  defendant  Neither 
of  the  trains  designated  as  No.  3  and  No.  4 
was  scheduled  to  stop  at  Huntley.  Both 
were  through  trains.  Tbla  fact  seems  to  have 
been  generally  known.  Whether  the  plaintiff 
knew  that  train  No.  4  would  not  stop,  the  evi- 
dence does  not  disclose ;  be  was  Informed, 
however,  that  train  No.  3  would  not  stop. 
The  only  reason  he  bad  for  thinking  the 
contrary  was  that  he  had  a  telephone  message 
from  his  friend  that  the  latter  would  arrive 
on  that  train.  Not  having  been  Informed  by 
any  agent  of  the  company  that  the  train 
would  stop,  he  had  no  reason  to  think  that  it 
would.  BiM  presence  at  the  time,  then,  was 
not  by  Invitation  of  the  company.  In  order 
to  meet  the  demands  of  presoit-day  condi- 
tions, railway  companies  may  run  through 
trains  conslstliv  wholly  of  Pullman  cars, 
provided  they  make  suitable  provision  to 
accommodate  persons  who  do  not  care  to  use 
SQCh  trains  by  other  trains  running  at  rea- 
sonable Intervals.  Doberty  v.  Northern  Pa- 
dflc  By.  Co.,  43  Mont  294,  115  Pac.  401,  36 
li.  H.  A.  (N.  S.)  1139.  For  the  same  reason, 
and  under  like  restrictions,  they  may  run 
Qirough  trains  without  stopping  except  at 
^indpal  stations.  In  such  cases  it  Is  not 
Incumbent  upon  them  to  bring  home  to  the 
public  notice  of  their  rules  designatinK  the 
stations  at  ndilch  thedr  trains  will  atop  in 
order  to  take  on  or  dlsdiai^e  jULSsengers. 
Persons  desiring  to  know  when  and  where 
snch  trains  stop  are  under  obligation  to  In- 
quire for  Information  from  the  agents  of  the 
company  and  to  conduct  themselves  accord- 
ingly. The  duty  to  keep  a  lookout  in  pass- 
ing staUons  at  remote  and  out  of  the  way 
t^ces.  If  it  arises,  Is  to  be  measured  by  the 
character  of  such  places,  the  time  of  the  day 
or  night  when  they  are  reached,  and  other 
like  circumstances;  .and  if,  as  in  this  case, 
the  station  Is  one  which  U  passed  at  an  early 
hour  In  the  morning  wbea  it  cannot  reason- 
ably be  anticipated  that  persons  are  present 
to  become  passengers  or  to  engage  In  the 
transaction  of  business  with  the  agents  of 
the  company,  the  company  is  under  no  more 
obligation  to  keep  a  lookout  than  It  la  In  the 
open  country  or  at  any  other  place  whore 
persons  are  not  expected  to  be.  Of  course, 
the  company  may  not  relax  the  care  and 
vigilance  necessary  to  the  safety  of  Its  pas- 
sengers. The  obltgatioDs  In  this  behalf;  how- 
ever, do  not  require  It  to  keep  a  lookout  for 
those  who  chance  to  be  in  the  way  of  its 
trains  at  places  where  their  presence  cannot 
reasonably  be  anticipated,  whether  th^  are 
tet^lcally  trespassers  or  not 

[1, 7]  Under  the  circumstances  disclosed 
here^  there  was  no  obligation  to  ke^  a  look- 


out Nor  do  we  think  that  the  evidence  Jus- 
tifies the  conclusion  that  the  engineer  dis- 
covered the  position  of  plaintiff.  According 
to  the  testimony  of  defendant  McDonough,  as 
he  approached  the  station  his  duty  under  the 
rules  of  the  company  required  him  to  ob- 
serve the  semaphore  for  signals  and  the 
switch  lights  in  order  to  determine  whether, 
the  track  was  clear.  This  duty  continued 
until  he  had  passed  the  station.  He  stated 
that  aa  he  approached  the  station,  having  re- 
duced the  speed  of  his  train  to  25  miles  per 
hour,  he  was  observing  the  semaphore  above 
and  beyond  the  station  for  signals;  that  he 
was  also  observing  the  switch  light  at  the 
Junction  of  the  track  with  that  of  the  Chi- 
cago, Burlington  ft  Qulncy  Bailway,  which 
was  also  beyond  the  station.  Incidentally 
watching  the  line  of  track  as  It  was  disclosed 
by  the  headlight ;  and  that  he  did  not  discov- 
er any  object  upon  the  track  at  all.  There 
was  evidence  to  the  effect  that  the  body  of 
a  man  lying  on  the  track  could  be  ^stin- 
gulshed  as  such  probably  from  a  distance  of 
360  to  400  feet,  a  space  amply  sufficient  to 
give  the  engineer  time  In  which  to  istop  the 
train  when  going  at  the  rate  of  26  miles  an 
hour.  Whether  a  person  crossing  the  track 
In  the  position  In  which  plaintiff  was  could  be 
seal,  to  quote  the  words  of  an  experienced 
engineer  who  was  examined  by  the  plaintiff, 
"would  depend  on  whether  or  not  a  man's 
vision  was  directed  away  from  the  rail  for 
an  Instant  It  could  be  seen  between  500 
and  600  feet  if  he  was  looking  at  nothii^ 
else,  and  would  accordingly  see  the  object" 
The  witness  stated  further:  "If  the  en- 
gine's attention  was  called  to  the  object,  as 
he  drew  nearer  to  It  he  could  discern  some- 
thing as  to  what  It  was.  At  a  distance  of 
400  feet  the  object  would  have  to  move  quite 
a  little ;  something  so  that  it  would  draw  his 
attention.  It  would  have  to  move  enough  so 
that  he  could  see  what  it  was.  He  would 
have  to  get  within  200  or  300  feet  of  It  to 
see  whether  It  was  a  dog  or  a  person.  At  a 
distance  of  300  feet  the  light  would  he  of 
such  a  character  that  if  he  saw  the  object 
he  could  tell  whether  it  was  a  dog  or  a  per- 
son. If  a  man's  vision  caught  that  object  I 
would  say  he  could  tell  what  It  was  within 
200  or  300  feet  of  It"  This  witness  also 
stated  that  supposing  the  plaintiff  had  gotten 
his  body  entirely  off  the  rail,  except  bis 
right  foot,  whether  the  engineer  could  see 
the  foot  would  depend  "a  whole  lot"  upon  the 
nature  of  the  place,  "whether  the  end  of  the 
ties  atadk  above  the  ground,  *  •  •  wheth- 
er It  was  a  smooth  place,  •  •  •  whether 
or  not  there  was  a  dip,"  and  whether  or  not 
he  got  a  glimpse  of  it  by  reason  of  its  move- 
ment It  ihay  be  added  that  the  condition 
of  vegetation  along  the  track,  if  there  was 
in  &ct  any  there,  the  shadows  cast  by  the 
light  KDd  other  similar  conditions,  might 
have  been  considered  as  affecting  the  opin- 
ion expressed  by  the  witness  If  they  had  been 
called  to  his  attention.  What  the  eondltUms 
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actually  were  the  evidence  does  not  dladose. 
Taking  Into  consideration  the  fact  that  the 
engineer  was  not  required  to  keep  a  lookout 
for  persons  on  the  track,  that  his  attentioa 
was  necessarily  directed  to  the  semaphore 
and  the  junction  lights,  that  as  soon  as  the 
plaintlCF  fell  upon  the  track  he  hastened  as 
rapidly  as  he  could  to  crawl  across  it,  and 
that  at  the  moment  of  the  collision  his  right 
foot  only  was  over  the  line,  the  quallQed 
opinion  of  this  witness  and  one  other  who 
gave  similar  testimony  was  not,  we  think, 
evidence  sufficient  to  justify  the  conclusion 
that  the  engineer  saw  the  plaintiff  at  alL 
Besides,  if  plaintHTs  own  account  of  his  sit- 
uation is  to  be  accepted  as  true,  the  engineer, 
though  he  saw  plaintiff's  foot  upon  the  rail, 
was  not  bound  to  make  an  effort  to  stop  the 
train;  for  he  could  not  anticipate  that  any- 
thing would  then  Interfere  to  prevent  plain- 
tiff from  getting  entirely  clear  of  the  track 
before  the  train  would  reach  him. 

The  district  court  should  have  directed  a 
verdict  for  the  defendant  The  judgment 
and  order  are  accordingly  reversed*  and  the 
cause  is  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

HOUiOWAT  and  SANNBB,  JJ.,  concnr. 


BABNABD  BBALTZ  Ca  T.  CITY  OF 
BUTTE. 

(Saprema  Court  of  Hontanm.    Octt.  15.  1913. 
Oo  Sehearini,  Dec  11,  301&) 

1.  MTmiCIPJX     GOBPOBATZONB     (|     6S4*)  — 
STBBVrS— PBBBOBIFTZON— BUBDKN  OF  PBOOF. 

In  a  Buit  to  quiet  title,  where  defendant  city 
claimed  that  it  had  acquired  the  property  as  a 
street  by  adverse  posseesioiij  it  assumed  the  bur- 
den of  establishing  this  right  by  showing  every 
element  necessary  to  its  title. 

[Ed.  Note-r-For  other  eases,  see  ICnnldpal 
Corporationst  Owt  Dig.  1  1428;  Dee.  Dig.  { 
664.*] 

2.  Mdnicipal    Cobposations    (i    664*)  — 
Streets— EsTABusHUBNT  bt  Pbescbiptxon 

— BUBDBN  or  PbOOI'. 

Wliere  a  mnnlcipality  claimed  land  as  a 
highway  because  of  its  adverse  occupancy  for 
a  period  equal  to  that  of  limitations,  it  has  the 
burden  of  showing  the  definite  date  when  its  oc- 
cnpancy  of  the  land  and  work  upon  it  as  a  high- 
way b^an. 

[Ed.  Note.— For  oOier  cases,  see  Mtmieipal 
CorporatioaB,  Cent  Dig.  |  1^;  Dec.  Dig.  | 
654,*] 

8.  HlQHWATB  (I  I*)— EffTABLISHMENT  —  PbK- 

soBtPTioN— TiMB  Requibed— Extent  or  Use 

— "On«  ob  Mobe  Pkbsohs." 

Rev.  Codes,  1337,  1340,  respectively,  de- 
clare that  all  highways,  roads,  streets,  aod  alleys 
laid  out  by  tbe  public  or  now  used  in  travel  are 
public  highways,  and  that  a  highwAy  so  laid  out, 
worked,  and  used  shall  not  be  vacated,  until  so 
ordeted  by  tbe  board  of  county  commissioners, 
but  tiiat  no  route  of  travel  used  by  one  or  more 
persons  over  another's  land  ehall  hereafter  be- 
come a  public  road  by  use.  until  so  declared  by 
tbe  board  of  county  commissioners  or  by  dedica- 
tion by  the  owner.  Beld  that,  after  the  enact- 
ment of  these  statutes,  tbe  public  use  of  land  for 


a  highway  could  never  cipeB  into  adverse  title 
unless  it  was  so  declared  by  the  county  commis- 
sioners ;  tbe  expression  *N>ne  or  more  person^ 
being  equivalent  to  any  number  <tf  persons  and 
therefore  neeeMuUy  as  broad  in  its  itn-inf  as 
"the  public" 

(Ed.  Note.— For  other  esses,  see  S^waya 
Cent  Dig.  HI,  2;  Dec.  Dig.  |  L*] 

4.  Municipal  CoBPORATiONa  (|  648*)  — 
Stbeets— AoQtnsmoN  bt  Pbescbiftion. 
Rev.  Codes,  U  1337, 1840,  declaring  that  all 
highways,  roads,  streets,  and  alleys  now  osed  by 
the  public  are  public  highways,  and  that  no 
route  of  travel  used  by  one  or  more  persons  over 
another's  land  shall  hereafter  become  a  public 
road  by  use  until  so  declared  by  the  board  of 
county  commissioners,  ai^ly  to  streets  in  a  mu- 
nicipality, even  though  section  3259  makes  them 
subject  to  tbe  control  of  municipal  authorities, 
and  require  such  a  declaratioD  by  tbe  officials 
of  tbe  municipality  having  authority  twrreivond- 
ing  to  that  of  the  board  of  oonuty  conunfs- 
sioners. 

[Ed.  Note.— EVir  otiwr  cases,  see  Manitipat 
Corporations,  Coit  Dte^  H  l&L  l'^;  Dee. 
Dig.  S  «48.*1  «s 

On  BeheariBg. 
6.  MtTNICZPAl.    COBFOBAHOnB     (I     648*)  — 

Stbeets  —  Pbbboeiptxoh  —  Statutes— IK- 

PUED  Repeal. 

Rev.  Codes.  »  1337,  1840.  providing  that 
title  to  a  street  cannot  be  acquired  by  use  until 
BO  declared  by  the  county  commissioneis,  al- 
though establishing  a  rule  of  public  poUo'  ss  to 
municipalities,  do  not  repeal  sections  3212.  ^13. 
82S9.  3466.  8479,  and  8480.  rdating  to  the  pow- 
er of  the  authonties  of  municipalities  to  estab- 
lish, open,  widen,  and  vacate  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  11  1^1,  1422;  Dec 
Dig.  S  648.*^ 

Appeal  from  District  Conrt,  Sliver  Bow 
County ;  John  B.  McCSeman,  Jndge. 

Action  by  the  Barnard  Realty  Company, 
a  corporation,  against  the  City  of  Butte. 
From  a  Judgment  for  dafmdant,  plaintifl  ap- 
peals. Beroised  and  remanded. 

EL  R  Howell  and  B.  H.  Lamb,  both  of 
Butte,  for  appellant  Alex  Hacked  Wia  F. 
Davis,  John  A.  Smith,  N.  A.  Rotering,  and 
H.  L.  Maury,  all  of  Butte,  for  respondent 

BRANTI/Y,  C.  J.  The  plalntUf  brought 
ttils  action  on  July  19,  1911,  to  obtain  a  de- 
cree quieting  its  title  to  the  property  describ- 
ed in  the  complaint,  which  is  situated  within 
the  corporate  limits  of  the  city  of  Butte  and 
consists  of  a  strip  of  land  extending  from  the 
south  line  of  the  alley  immediately  south  of 
Galena  street  to  the  north  line  of  Silver 
street  Its  boundaries  are  indicated  on  the 
subjoined  diagram  by  tbe  heavy  lines  inclos- 
ing the  area  A,  B,  C,  D,  a  part  of  the  area 
designated  as  the  Barnard  placer ;  the  dotted 
line  being  the  western  boundary  of  the  latter. 
The  question  Involved  Is  whether  the  describ- 
ed area  is  a  part  of  Alabama  street  Uie  de- 
fendant, admitting  that  the  record  title  is  in 
plnlntlff,  pleaded  as  a  defense  that  for  the 
full  period  of  ten  years  prior  to  the  bringing 
of  the  action  it  had  been  in  the  open,  notori- 
ous, uninterrupted,  exclusive,  and  adverse 
possession  of  the  disputed  area  and  used 
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tiie  same  as  a  public  street,  and  was  therefore 
tbe  owner  of  an  easement  over  It  for  a  pub- 
lic street.  The  district  court  found  the  Is- 
soes  In  teror  of  the  defendant  and  entered 
a  decree  accordingly.  The  plalntifl  has  ap- 
pealed from  the  decree  and  an  order  denying 
Its  motion  for  a  new  trial. 

Counsel  bare  made  many  assignments  of 
error  in  th^  brief ;  but,  since  the  only  sub- 
stantial argument  made  is  confined  to  the 
assignment  that  the  evidence  Is  Insufficient  to 
Bostaln  the  findings,  we  shall  deem  the  other 


assignments  waived  and  devote  our  attention 
to  the  single  question  thus  submitted. 

The  evidence  Introdnced  by  the  defendant 
tends  to  establish  the  following: 

The  area  shown  on  the  diagram  to  the 
north  of  the  alley  and  east  of  the  dotted  line 
was  originally  a  part  of  the  Barnard  placer. 
In  the  year  18S8  Barnard,  the  owner,  caused 
it  to  be  subdivided  Into  blocks  and  lots  and 
made  it  an  addition  to  the  city.  The  portion 
of  this  area  north  of  the  sonth  line  of  the  al- 
ley waa  thm  formally  dedicated  to  the  nae 
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ot  tbe  public,  presDmably  as  an  «xtenslOD  of 
Alaba't^a  street  from  tbe  north.  The  dedica- 
tion apparently  Included  also  tbe  extension  of 
the  alley  to  the  east  The  area  to  the  west 
of  tbe  dotted  line  from  Galena  street  south 
Is  embraced  in  three  distinct  additions  made 
to  tbe  dty  by  other  persona  at  abont  the' 
same  date ;  the  portion  north  of  the  alley  be- 
ing a  part  of  tbe  Colombia  addition,  that  'be- 
tween the  all^  and  M^ciiry  street  a  part  of 
the  Saturn  addition,  and  that  farther  soath 
a  part  of  the  Neptnne  addition.  All  the  por- 
tions of  these  areas  destgnated  as  streets 
and  alleys  np  to  the  dotted  line  were  thus 
formally  dedicated  to  pnUic  use.  The  rest 
of  the  Barnard  placer  east  of  the  dotted  line 
has  be&i  nninclosed  and  aoeessihle  to  public 
traveL  The  fractional  lots  lying  west  of  the 
line  have  been  held  and  sold  by  the  reqiectlTe 
plat  owners  as  fractional  lots;  the  plaintUf 
and  Its  predecessor  baTing  at  all  times  refus- 
ed to  sell  any  portion  of  the  area' between  the 
dotted  Une  and  the  west  Ibie  of  the  disputed 
area.  Many  of  the  lots  In  tbe  Saturn  and 
Neptune  additions  are  now  oocupied  by 
dwellings,  some  of  which  were  erected  more 
than  ten  yeara  prior  to  the  bringing  of  this 
action,  and  others  of  them  within  ten  years. 
One  of  these,  situated  on  lot  1  in  the  Saturn 
addition  at  the  comer  marked  "A,"  fronts  to 
the  east  A  narrow  sidewalk  constructed  of 
boards  extends  from  the  north  line  of  Silver 
Btreet  along  the  course  of  the  dotted  line  to 
the  south  line  of  Mercury  street.  This  has 
been  constructed  from  time  to  time  by  owners 
of  lots  bordering  on  the  Barnard  placer  to 
fa<ilttate  access  toward  Galena  street  from 
tbe  south,  but  without  permission  of  plaintiff 
or  Its  predecessor,  Extending  north  from 
Mercury  street  there  Is  a  sidewalk  which  fol- 
lows the  direction  of  the  east  line  of  the 
Saturn  addition  and  encroaches  slightly  upon 
the  disputed  area.  It  does  not  appear  who 
constructed  this.  During  the  year  1905  the 
area  designated  as  Silver  street  east  of  the 
dotted  Une  was,  as  a  result  of  negotiations 
bad  with  Barnard,  opened  as  a  public  street 
and  has  since  been  graded  and  used  as  such. 
These  negotiations  had  no  relation  to  an  ex- 
tension of  Alabama  street ;  the  purpose  enter- 
tained by  the  city  apparently  being  only  to 
extend  Silver  Btreet  to  the  east  to  accom- 
modate the  resldeata  along  it  toward  tbe 
west 

Some  time  subsequent  to  the  beginning  of 
the  year  1901  a  ditch  theretofore  constructed 
along  the  west  side  of  the  dedicated  portion 
of  Alabama  street  and  probably  across  tbe 
alley  was  extended  south  to  and  across  Sliver 
street  This  was  done  by  men  employed  by 
tbe  street  commissioner  of  the  city  and  at 
the  expense  of  tbe  city;  the  purpose  being 
to  divert  the  surface  water  whidi  tended  to 
follow  the  natural  slope  of  the  country  to- 
ward Missoula  gulch  on  the  east  and  prevent 
it  to)m  cutting  up  the.  surface  itf  tbe  road- 
way  toward  the  south  and  (rtwtmctlnc  trnvfil 


in  that  directloD.  At  that  time  tiiere  were 
two  lines  of  travel  well  defined,  one  on  the 
east  side  of  the  line  of  the  ditch  and  tbe  oth- 
er west  of  it;  tbe  one  or  the  other  b^ng 
used  according  aa  it  suited  the  convenience 
of  the  traveler.  Later  culverts  were  con- 
structed at  the  points  indicated  oo  the  dia- 
gram to  facilitate  access  to  the  streets  and 
alleys  toward  tbe  west  Prior  to  1888  placer 
mlnlDg  operations  were  extended  from  Mis- 
soula gulch  toward  the  west  as  far  as  the 
west  line  of  the  disputed  area  and  north  to 
about  the  south  line  of  Mercury  street,  leav- 
ing tbe  surface  In  such  a  condition,  by  reason 
of  excavations  and  scattered  debris,  that 
travel  over  the  area  south  to  Silver  street 
though  practical,  was  not  convenient  Tbe 
surface  of  this  portion  was  leveled  off  by  the 
city  in  1905  and  1906.  About  the  same  time 
lines  of  wires  were  erected  along  tbe  east 
and  west  sides  of  the  disputed  area  to  sup- 
ply the  residents  to  the  west  with  light  and 
telephone  service.  Arc  Ut^ta  were  thereafter 
maintained  by  the  city  at  Silver  and  Mercury 
streets.  All  of  these  improvements  were 
made  without  the  consent  of  the  plaintiff, 
though  its  offlcera  and  agents  bad  knowledge 
of  them  at  the  time.  As,  a  residt,  the  area 
gradually  assumed  the  appearance  of  an  im- 
proved, much-trav^ed  street 

Some  time  during  tbe  yeara  subsequent  to 
1900  the  dty  caused  Mercury  street  to  be 
graded.  The  grading  operations  stopped  at 
the  west  boundary  of  the  Barnard  placer. 
The  disputed  area  has  never  bean  made  to 
conform  to  the  grade  estabUslMd  for  that 
street  Later  Silver  street  was  graded 
throughout  Much  evldoice  was  introdnoed 
as  to  the  character  and  amount  of  travd  over 
the  disputed  area  from  the  time  the  various 
additions  were  made  to  the  dty.  If,  however, 
tbe  testimony  of  defendant's  witnesses  be 
taken  as  nncontroverted  and  at  its  utmost 
worth,  it  does  not  tend  'to  establish  a  definite, 
fixed  line  of  travel  over  any  part  of  tbe 
area  prior  to  1896.  As  late  as  that  year  there 
were  no  buildings  toward  the  west  The  area 
in  that  direction  was  on  occupied,  and  p«- 
soos  having  occasion  to  travel  south  and  west 
from  Galena  street,  after  readilng  the  all^, 
took  that  dlrectlou  which  best  suited  tfieir 
convenience  and  did  not  usually  follow  any 
definite,  fixed  rout&  Gradually,  as  the  lota 
in  these  additiona  became  occupied  during 
tbe  subsequent  yean,  travel  was  forced  east- 
ward until  it  flnal^  followed  uniformly  the 
two  lines  parallel  with  the  line  of  the  dltcb. 
This  had  been  the  condition  only  from  a  date 
not  earlier  than  the  year  1896.  The  date  at 
which  the  ditch  was  constructed  was  fixed 
by  tbe  defendants  one  witness  who  testified 
on  Oie  subject  as  in  the  sanuner  of  1901,  in 
June  or  July.  The  eonstnietlon  work  oe- 
ctq^ed  two  or  three  days.  One  of  idaintiff*s 
witnesses,  who  was  assistant  dty  engineer 
from  1886  to  1908  and  dty  englnew  during 
1908  and  1908  and  was  familiar  with  the 
streets  of  tbe  dty,  stated  that  the  ditch  was 
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not  coDstmcted  untU  1907  or  1906.  These 
were  the  only  witnesses  who  undertook  to 
fix  a  definite  date  at  whteh  tlie  antbor^ 
Ities  aaBonied  to  e»eidae  coatM  owet  the  die* 
pnted  area. 

The  district  court  did  not  mate  medal 
flndings  bat  ftrand  gmeiallT  tot  the  d^end- 
ant  It  inoceeded  tvon  me  of  two  theories, 
via.:  mat  the  assnmptlon  of  Jnrladlctlfm  by 
the  city  anthorltiee  the  doing  at  this  work 
was  definitely  ehown'by  the  first  witness  to 
have  taken  place  more  than  ten  years  prior 
to  the  commencement  of  the  action,  and  hoice 
that  the  right  by  prescription  had  then  al- 
ready accrued;  or  that  it  was  wholly  im- 
material when  the  city  authorities  assumed 
jnrladlctlon  and  that  a  mere  user  by  the  pub- 
lic for  the  statutory  period  <^  ten  years  wd.s 
sufficient  to  establish  the  right  Without  con- 
dderli^  the  testimony  Introduced  by  the 
jdalntlff  as  to  when  the  work  was  done,  It 
seems  clear  tiut  the  defendant's  evidence 
does  not  warrant  any  finding  other  than  that 
it  was  commenced  and  finished  during  Che 
last  three  days  of  July,  1901. 

[1]  Since  the  defendant  relied  ezduslTely 
upon  a  right  acquired  by  adTerse  use^  It  as- 
sumed the  burden  of  establishing  this  right 
by  showing  every  dement  necessary  to  eon- 
stltnte  Its  title.  1  Cyc.  1143. 

[2]  One  of  tlie  elements  was  to  fix,  by  di- 
rect or  drcnmstantial  evidence,  a  definite 
date  at  which  the  statute  began  to  run.  The 
statement  of  the  witness  left  the  court  no 
basis  for  a  condudbn  as  to  any  definite  date 
within  the  extreme  limits  covered  by  the  two 
months  moitloned.  It  Is  dear,  therefor^  tliat 
the  only  conclusion  the  court  could  reach  was 
that  the  work  was  not  done  untU  the  last 
two  or  three  da^  of  July,  because  there  was 
no  basis  for  tjing  any  earlier  time.  The 
statute  waa^  upon  ibis  theory,  not  put  In  mo- 
tion earlier  than  July  28,  1901. 

[S]  This  brings  us  to  the  question  vrhethw 
mere  user  the  public  for  the  statutory 
p^od,  without  substantial  recognition  by  the 
public  authorities,  is  soffident  to  establish  a 
highway  by  prescription.  The  answer  to 
this  inquiry  mast,  we  thinly  be  found  by 
reference  to  the  provisions  contained  In  sec* 
ttons  1337  and  1340  of  the  Revised  Code& 
These  axe  12ie  following:  "AU  bl^ways, 
roads,  streets,  alleiys,  courts,  places  and 
bridges  Wd  out  or  erected  by  the  public  or 
now  traveled  or  used  by  the  public;  or  if  laid 
out  or  erected  by  others,  dedicated  or  aban- 
doned to  the  pubUi^  or  made  sudi  by  the 
partition  ot  real  proper^,  are  public  high- 
ways." Section  1837.  "A  Vghway  laid  oat 
and  worked  and  used  as  provided  inr  this  act 
must  not  be  vacated  or  cease  to  be  a  high- 
way until  so  ordered  by  the  board  of  county 
commlsslonen  of  the  county  in  which  said 
road  may  be  located ;  and  no  route  of  travd 
used  by  one  or  more  persons  over  another's 
land  shall  hereafter  become  a  public  road 
or  byway  (higfawayl)  use,  or  until  so  de- 
dared  by  the  board  of  county  commiaaion- 


ers,  or  by  dedlcatloa  by  the  owner  of  the  land 
affected."  Section  1840.  These  provisi^ 
were  first  enacted  as  sections  2600  and  2603 
of  the  Political  Code  of  1886.  Whatever  may 
have  been  the  rule  touching  the  establishment 
of  public  highways  by  prescription  prior  to 
the  date  of  their  adoption,  th^  declared  what 
should  be  considered  hl^ways  at  the  time  of 
their  enactment  and  how  a  highway  might 
thereafter  be  established.  By  the  first  sec- 
tion all  hl^ways,  roads,  streds,  alleys,  etc., 
were  declared  public  highways  (1)  whldi  had 
been  laid  out  or  erected  by  the  public  (that 
Is,  1^  the  public  authorities  and  at  public  ex- 
penee);  which  were  then  traveled  or 
used  by  the  public;  or  (3)  which  had  been 
laid  out  or  erected  by  others  (by  private 
persona)  and  dedicated  or  abandoned  to  the 
public. 

We  are  not  now  concerned  with  the  ques- 
tion whether  it  was  the  Intention  ot  the  Ii^- 
Islatnre  to  dedare  all  roads  then  In  use  to 
be  public  highways,  without  reference  to 
how  long  the  lue  had  ccmtlnned  or  what  the 
diaracter  of  use  had  been.  We  think,  how* 
ever,  as  we  said  In  State  v.  Auchard,  22 
Mont  14,  BS  Pac.  361,  that  the  Intention  was 
to  declare  those  only  to  be  puMlc  highways 
which  had  been  estoblished  by  the  public 
authorities,  or  were  recognized  1^  them  and 
used  gmierally  by  the  publlf^  or  which  had 
become  sodi  by  prescription  or  adverse  use 
at  the  time  the  inovlsion  was  oiacted.  Any 
otiier  views  would,  in  our  ophilon,  render  the 
legislation  open  to  serious  constitutional  ob- 
jecti(m.  Constitution,  |  14,  art  8.  Be  tills 
as  It  may,  the  second  section  clearly  evinces 
the  intention  that  no  highway  falling  with- 
in tiie  enumeration  contained  In  the  torvaer 
section  should  De  vacated  except  by  the  pub- 
lic authorities,  and  that  no  route  of  travd 
should  thereaftra  become  a  public  right  until 
declared  so  l^  the  puUlc  authorities  or  bad 
been  made  so  1^  dedication  by  the  owner  of 
the  land  affected.  Tbe  term  "now,"  as  used 
in  the  first  provldon,  dearly  indicates  the 
intention  to  leave  Intact  sudi  righte  as  the 
puUle  bad  already  acquired,  and  as  deady 
does  the  use  of  the  term  "hereafter,"  in  the 
lattw  aedlon.  Indicate  an  Intention  that 
righto  ot  the  same  kind  dunild  not  In  the 
futura  be  acquired  except  by  the  metliods 
therein  prescribed.  The  expression  "one  or 
more  persons"  can  mean  no  more  nor  lees 
than  any  number  of  persons,  and  therefore 
la  neceesari^  as  broad  in  its  meaning  as  the 
term  "public,"  employed  to  indicate  the  ex- 
tmit  of  the  use  mentioned  la  the  first  sec* 
tlon.  By  these  enactmoite  the  Legislature 
explidtly  dedared  it  to  be  tbe  rule  that  after 
July  1,  IS&S,  whoi  the  Codes  went  Into  ef- 
fect, a  highway  could  not  be  eatebllahed  tfy 
use  unless  the  use  should  be  accompanied  by 
some  action  on  the  part  of  the  public  authori- 
ties having  Jurisdiction  of  the  subject  tanta- 
mount to  a  dedaratiott  that  the  particular 
road  was  a  public  highway.  The  provisions 
were  copied  subetaotiaUy  from  the  Political 
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Code  of  California,  whn«  they  appear  aa 
secttona  2618  and  2621.  We  bare  not  been 
referred  to  any  decision  by  the  Supreme 
Court  of  that  state  construti^  the  latter  sec- 
tion. In  Leverone  r.  Weakley,  155  Cal.  398, 
101  Pac.  801,  <dted  by  coaneel,  It  was  merely 
referred  to  as  not  in  any  wise  In  conflict 
with  the  theory  that  a  highway  may  be  es- 
tablished by  an  implied  dedication  of  It  by 
tlie  owner,  of  the  land  affected  by  it  No 
question  of  dedication  is  iuTOlved  in  this 
case.  In  North  Dakota  a  statute  contained 
the  provision :  "No  road  traveled  or  used  by 
any  one  or  more  persons  over  another's  land 
shall  become  a  public  highway  by  use."  The 
Supreme  Court  of  that  state  construed  It  as 
meaning  that  no  highway  could  be  establish- 
ed by  prescription,  after  its  enactment,  un- 
less the  right  had  theretofore  fully  matured 
by  lapse  of  tim&  Walcott  Township  t. 
Skauge,  6  N.  D.  382,  71  N.  W.  644 ;  Burleigh 
County  T.  Ehud,  23  N.  D.  362,  136  N.  W. 
1062.  It  Will  be  noted,  liowever,  that  the 
Dakota  statota  does  not  contain  the  clause 
found  in  our  statute,  viz.,  "until  so  declared 
by  the  board  of  county  commlsBloners,  or  by 
dedication  by  the  owner  of  tlw  land  afldct- 
ed ;"  hence  we  are  not  required  to  adopt  in 
toto  the  constmctlon  given  by  the  court  to 
the  Dakota  statute;  our  own  erldenHy 
meaning  that  use,  ooiqiled  wiOt  a  sabatantlal 
recognition  of  Its  public  character  by  the 
public  authorities,  is  snflOdait  to  pat  the 
statute  in  motion. 

[4]  But  counsel  Insist  that,  under  other 
proTlslons  of  the  Code,  the  control  of  streets 
and  other  highways  within  the  limits  of  a 
dty  or  town  is  lodged  exduslvely  In  the  city 
or  town  authorities,  and  hence  that  section 
1340  has  no  application  to  this  case.  This 
argument  proceeds  upon  the  assumption  that 
mention  in  this  section  of  the  board  of  county 
commissioners,  which  body  has  control  of 
coun^  roads  only,  excludes  the  notion  that 
the  Legislature  intended  that  the  provisloD 
should  apply  to  streets  in  cities  and  towns. 
That  the  streets  of  these  municipalities  are 
subject  to  the  control  of  the  municipal  au- 
thorities la  true  (section  3209,  Rev.  Codes). 
That  the  provision  in  question  does  not  In 
terms  refer  to  them  is  also  true.  But,  taking 
sections  1337  and  1340  together,  a  legislative 
intention  is  clearly  evinced  to  provide  a  gen- 
eral rule  by  wliich  highways  of  every. char- 
acter may  be  established  or  vacated.  The 
latter  section  has  reference  to  those  high- 
ways enumerated  In  the  former,  to  streets, 
etc.,  as  well  as  to  county  roads ;  and,  though 
the  only  public  authority  mentioned  is  the 
board  of  county  commissioners,  it  cannot  be 
conceived  that  the  Legislature  by  tliis  refer- 
ence alone  Intended  that  this  board  should 
thereafter  have  control  of  the  streets  of  cities 
and  towns,  or  that  these  should  be  establish- 
ed by  methods  other  than  those  prescribed 
for  the  establishment  of  conn^  roads. 

Oounsd  also  Insist  that  the  cases  of  Pope 


V.  Alexander,  30  Hont  82,  02  Pac  203,  669, 
and  Lockey  v.  City  of  Boseman,  42  Mont  397, 
113  Pac  286,  have  definitely  established  the 
rule  applicable  to  Qie  condition  of  facts  pre- 
sented in  this  case,  and  that  It  is  conclnslve 
against  the  position  assumed  by  the  plalntltE. 
Each  of  these  cases,  however,  Involved  r^bts 
which  had  been  established  and  matured  pri- 
or to  the  enactment  of  the  provUdons  in  ques- 
tion here.  No  reference  was  made  in  either 
of  these  cases  to  the  provision  found  In  sec- 
tion 1340,  supra,  nor  mis  it  dted  or  com- 
mented upon  by  counseL  The  case  of  State 
V.  Auchard,  supra,  also  involved  a  rigjit 
which  was  alleged  to  have  become  matured 
prior  to  July  1. 1895.  In  the  case  at  bar  for 
the  first  tbne  has  the  provision  been  Invoked 
rendering  a  determination  of  its  meaning  and 
application  necessary.  Neither  was  It  re* 
ferred  to  In  the  ease  of  Montana  Ore  Pur. 
Co.  T.  Boston  ft  Mcmt,  etc,  Co.,  26  Mcntt  427, 
65  Pac.  420.  That  case  was  decided  upon 
the  controversy  as  presented  by  connaeL  If 
the  provisions  of  the  statute  bad  been  In- 
voked by  the  defendant.  It  would  bave  be«i 
a  conclusive  answer  to  the  plaintUTs  con- 
trition, Irrespedlve  at  the  question  actually 
decided. 

Poring  the  otsI  argument  counsd  for 
plaintiff  sncKested  that  the  answer  is  wholly 
insufficient  to  preset  the  Issue  <rf  adverse 
use  by  the  public  In  ttiat  It  asserts  title  lo 
the  dty  to  the  right  of  way  claimed.  Ihe 
conclusion  we  bave  readied  renders  It  un- 
necessary '  to  notice  this  contention.  More- 
over, the  question  involved  Is  not  discussed 
in  the  printed  argument. 

The  decree  and  order  are  reversed,  and  the 
cause  is  remanded  to  the  district  court  for 
a  new  trlaL 

HOLLOWAY  and  SANNEB,  33^  coaitm. 

On  Rehearing. 

BRANTLY,  0.  J.  [i]  In  thdr  petition  for 
a  rehearing  filed  by  counsel  ft>r  defendant 
in  this  case,  it  is  said  that  the  original 
opinion  has  left  It  uncertain  whether  or  not 
the  several  provisions  of  the  Revised  Codes 
(sections  3212,  3213,  3269,  3466,  3479,  and 
3480),  relating  to  the  power  of  the  autliorlties 
of  Incorporated  dtles  and  towns  to  establidi, 
open,  widen,  and  vacate  streets,  are  still  in 
force.  Counsel  quote  from  the  opinion  the 
following:  "But  taking  sections  1337  and 
1340  together,  a  legislative  intention  is  clear- 
ly evinced  to  provide  the  general  rule  by 
which  highways  of  every  character  may  be 
established  or  vacated" — and  then  proceed 
to  argue  that,  if  this  passage  is  taken  literal- 
ly, it  Implies  that  hereafter  the  streets  of 
dties  and  towns  will  be  excluslvdy  under  the 
control  of  the  boards  of  county  commission- 
ers. The  passage,  read  in  connection  with 
what  Is  said  elsewhere  in  the  opinlim,  Is  not 
susceptible  of  any  such  interpretation.  The 
act  ot  1903,  of  which  sections  1337  and  im 
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axe  a  pari;  mppllm  to  connl^  roads  tmlj. 
'jpbSa  la  made  tilrar  by  reference  to  Its  title. 
The  same  may  be  said  of  the  chapter  nt  the 
FidiUeal  Code  ot  180S  from  which  these  sec- 
tions vere  taken.  While  this  la  true,  we 
tblnlc  the  LegUlatore,  In  declaring  that  travel 
by  one  or  more  persons  over  a  given  route 
outside  of  an  Incorporated  or  town  la 
not  in  itself,  in  the  absence  of  an  assumption 
of  jurisdiction  by  the  board  of  county  com- 
missionerB  by  some  definite  action,  auffldent 
to  constitute  adverse  use  itf  It  aa  a  highway, 
impliedly  declared  also  that  use  of  a  street 
or  alley  within  the  limits  of  an  incorporated 
dty  or  town  shall  not  be  deemed  adverse  un- 
til Jurisdiction  has  been  assumed  by  d^lnlte 
action  by  the  dty  or  town  authorities;  and 
that  In  either  case  a  highmy  once  estab- 
lished cannot  be  vacated  except  fay  an  order 
of  the  public  authorities  having  Jurisdiction 
over  It 

Rehearing  'denied. 

HOLLOWAY  and  SANNBR,  JJ.,  concur. 


GRORXTD  V.  LOSSIi  et  at 
(Supreme  Court  of  Montana.    Dec.  2,  1913.) 

,1.  COBPOBATIONS  (6  432*)— PBBBONS  LIABU. 

Where  the  prerident  of  a  mercantile  corpo- 
ration and  of  a  steae  corporation,  who  had  de- 
livered checks  on  behalf  ot  each  companj;  to 
a  railroad  and  express  agent  to  cover  freight 
and  express  charges,  had  such  agent  arrested 
and  prosecuted,  charged  with  larceny  as  bailee 
of  moneys  belonging  to  the  mercantile  corpo- 
ration,  there  was  no  presumption  that  in  doing 
BO  he  was  acting  for  the  stage  corporation, 
thougb  a  few  of  the  checks  which  the  agent 
bad  not  accoanted  for  were  drawn  upon  ita  ac' 
count. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  M  1717.  171S,  1724,  1726- 
1733.  1737,  1743,  1762 ;  Dec.  Dig.  S  4S2.«] 

2.  CORFOR&TXOlf  a  (I  4^*)— AOTXONB— Fbbsons 

Liable. 

An  action  for  malicious  prosecution  wIU 
lie  against  a  corporation,  as  well  aa  against 

a  natural  person. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  S  1904 ;  Dec.  Dig.  S  493.*] 

8.  COBPOBATIONS     (S     423*>-OfFICERB  AND 
AOENTB— LlABILITT  FOB  ACTS. 

Where  an  agent  of  a  corporation,  in  the 
discharge  of  bis  duties  and  within  the  apparent 
acope  of  liis  authority,  does  an  act  f^om  which 
a  third  person  suGfers  injury,  the  corporation 
is  liable  for  the  damages  flowing  therefrom, 
even  though  the  agent  may  have  failed  in  his 
duty  to  the  principal,  or  disobeyed  bis  instruc- 
tions; and,  if  the  act  is  prompted  by  fraudu- 
lent or  malicious  motives,  the  agent's  fraud 
ot  malice  is  imputable  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions.  Cent  Dig.  K  1692-1605;  Dec.  D^g.  { 
423.*] 

4.  COBPOBATIONS  (9  432*)— Actions— Pebsonb 
ZjIablb. 

Where  the  president  of  a  corporation  pro- 
cured the  arrest  and  proaecutioD  of  a  person 


for  larc«i7  as  bailee  of  such  corporation's 
property,  ue  prcsnmption  arose  that  be  was 
acting  for  the  corporation  bo  as  to  make  it  lia- 
ble. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  1717,  1718,  1724,  1726- 
1735,  1787,  1743,  1762;  Dec.  Dig.  8  432.*] 

5.  MAI.IGIOITS  PbOSKOITTJON  (|  82*)— ACTIONS 
— BUBDIN  OF  PbOOV. 

While  the  plaintiff,  in  an  action  for  mali- 
cioiis  prosecution,  must  prove  both  the  want 
of  prohable  cause  and  malice  to  make  a  prima 
facie  case,  the  jury  may  infer  malice  from  proof 
of  the  want  of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Gent  Dig.  §|  67,  68:  Dec  Dig. 
«82.»] 

6.  ApPBiX  AND  Ebbob  (I  1006*>— Rivtsw  — 

QuBsnoNs  or  Fact. 

In  an  action  for  malicious  proaecution, 
where  the  evidence  as  to  probable  cause  was 
conflicting,  and  the  district  court  in  the  exer- 
cise of  Its  discretion  denied  the  motion  for  a 
new  trial,  the  Supreme  Court  wonld  not  un- 
dertake to  pass  upon  the  credibili^  of  the 
evidence  with  the  inferences  which  the  jury 
might  be  justified  in  drawing  therefrom. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876,  3948-^960; 
Dec.  Dig.  S  1006.*] 

7.  Malicious  Pbosioution  (J  21*)— Defens- 
Es— Adticb  or  GoTTNsai.. 

That  defendant  acted  in  good  faith  and  up- 
on the  advice  of  connad.  learned  in  the  law, 
after  fully  and  fairly  laying  the  case  before 
him.  Is  a  complete  defense  to  an  Action  for  ma- 
licious prosecution. 

[Ed.  Note. — For  otiidr  cases,  see  Hallcibns 
Prosecution,  Cmt  Dig.  {|  40-44;  Dec.  Dig. 
I  21.*] 

8.  Appeal  and  Ebbob  (I  1033*)— Revibw^ 
Ebbobs  Favobablb  to  Appellant. 

In  an  action  for  malidoas  prosecution, 
instructions,  that  if  defendant  caused  the  ar- 
rest and  imprisonment  of  plaintiff  without 
probable  cause  and  malidoualy,  to  find  for 
plaintiff,  and  that  if  plaintiff  was  arrested  and 
imprisoned  by  defendant  upon  mere  guess,  or 
if  the  proceedings  against  him  were  commenc- 
ed recalesaly  and  without  exercising  the  care 
and  caution  necessary  to  justify  a  prudent  man 
in  commencing  a  criminal  prosecution  against 
another,  that  the  arrest  and  imprisonment  were 
without  probable  cause,  though  erroneous,  as 
requiring  priMjf  of  an  arrest  and  imprisonment 
and  though  these  are  unnecessary  in  actions 
for  malicious  prosecution,  were  favorable  to 
defeadant. 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  H  4062-4062;  Dec  Dig.  i 
1033.*] 

9.  False  Impbisonicent  (f  3*)— "Mauoioiib 
Pbosecution"— Distinction. 

Where  an  arrest  and  imprisonment  are 
brought  abont  by  legal  process,  but  the  prose- 
cution is  instituted  and  carried  on  maliciously 
and  without  probable  cause,  it  constitutes 
"malicions  prosecution;"  but  if  the  arrest  and 
imprisonment  are  accomplished  without  legal 
process,  it  is  false  imprisonment 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  I  2;  Dec  Dig.  1  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2657-2661;  voL  8,  p.  7660;  vol. 
5.  pp.  4309.  4310.]  . 
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10.  FALSX  IlCFBIBONlBIfT  (|  4*)— BEXltESTB— 

Mauce. 

An  arrest  tod  impriioiunent  withont  lual 
proecM  fflTes  •  right  tn  action  for  falie  inpnn- 
onment,  whather  prompted  by  maUee  or  not 

[Ed.  Note.— For  other  cum,  aee  Falie  Im- 
piUonment,  Cent  Dig.  f  16;  Dee.  XHg.  I  4.*] 

11.  BliLicious  PBosBcnnoN  (^  7*)— Nscnsi- 

TT  or  ABBE8T  AND  lUPBXSomfEnT. 

It  is  not  necessary  to  a  caese  of  action  for 
nuJldons  prosecntion  that  plaintiff  should  have 
been  arrests,  imprisoned,  or  held  to  bail:  it 
beluB  suffident  if  he  was  nalldonaly  and  wlth- 
oot  probable  caase  Tezed  and  harassed  by  a 
criminal  proaecQtion. 

[Ed.  Note. — For  other  cases,  see  Malidoos 
Prosecution,  Cent  Dig.  H  7,  9,  10;  Dec  Dig. 

12.  Maliczoub  Fbosecution  (i  62*)— Plkad- 
XRQ— Mbhtal  SunsBino. 

In  an  action  for  malidons  proseeation, 
damages  were  recoverable  from  mental  anziet; 
and  suffering,  though  the  complainant  did  not 
specially  allege  such  damages,  since  mental 
anxiety  and  aofferiiur  flow  natnrally  and  di- 
rectly  from  a  groundless  and  malidons  prose- 
cntion. 

[Ed.  Note.— For  other  caBea,  see  Malicious 
Proseeation,  Cent.  Dig.  i  100 ;  Dec  Dig.  {  62.*] 

13.  Malioiotts  PROBBOtmoiT  (S  24*)— Susn- 

CIBtTOT  or  EVIDEHOB— PBOBABUE  GaDSB. 

Id  an  action  for  malidons  prosecution, 
plaintiff's  disdiarge  in  the  proeecutioD,  claimed 
to  have  been  malidonaly  inbtitnted,  after  a  full 
investigatioD  of  all  the  facta  within  the  knowl- 
edge of  the  prosecuting  witness,  if  not  prima 
fade  evidence,  is  at  least  some  evidence  of 
want  of  probable  cause;  and  hence  an  instruc- 
tion that  auch  discharge  could  be  conmdered 
only  as  evidence  that  the  prosecntion  bad  ter- 
minated was  properly  refosed. 

[Ed.  Note.— For  other  cases,  sea  Malidou^ 
Prosecution,  Cent  IMg.  U  49-(Kt;  Dec  Dig. 
1 24.*]  ^  WW  .  * 

14.  Hauoious  PBonoxmoN  (|  34*)— Tebui- 

NATIOIf  or  PbOSECUTION— NECBS8ITT. 

In  an  action  for  malidooa  prosecution,  it 
must  appear,  by  admissions  In  the  pleadings  or 
the  proof,  out  the  proseestion  on  account 
of  which  idamtlff  Is  sning  Is  at  an  end. 

[Ed.  Note.— For  other  cases,  see  SbUdous 
Proseeation,  Cent  Dig.  |  70;  Dec  Dig.  S  84.*] 

IB.  PiXADtna  a  876*)— IssuBs. 

Where  the  complaint,  in  an  action  for  mali- 
doua  prosecution,  alleged,  and  the  answer  ad- 
mitted, that  the  prosecution  in  question  termi- 
nated by  plaintiff's  discharge,  it  was  not  neces- 
sary to  prove  that  fact 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  H  1220-1227;  Dec.  Dig.  {  376.*] 

Appeal  from  District  Coart  Silver  Bow 
County;  Jeremiah  J.  Lyndi,  Judge. 

Action  by  A.  A.  Grornd  against  J.  P.  Lossl 
and  others.  From  a  Jodgment  for  plalntifl 
and  an  order  denying  a  new  trial,  defendants 
amieal.  Afflrmefl  in  put,  and  reversed  In 
part 

Jos.  O.  Smith,  of  DUlon.  and  Breen  & 
Jones,  of  Butte,  for  appellants.  B.  K.  Wheel- 
er, H.  F.  Canning,  and  P.  E.  Qeagan,  all  of 

Butte,  for  respondent 

BRANTLY,  G.  J.  Action  for  damages  for 
malicious  prosecution.  The  plaintiff  bad  ver- 
dict and  Judgment.  The  defendants  have  ap- 


pealed Crom  tbB  Judgment  and  as  oider  deny- 
ing their  motim  for  a  nev  trial. 

On  b^lf  of  tbe  defendanta  the  oontentloii 
la  made  that  tb»  court  erred  In  denying  Uielr 
aeiiarate  motlcna  for  ncmsnlt,  because  It  tna 
not  ahowD  that  either  of  tbA  ooxporatloiii 
anttiorized  or  had  any  ccmnectioa  with  the 
prosecntion  on  account  of  whldi  Oils  aetkm 
was  bron^t,  and  because  the  evidence  failed 
to  dlsdose  that  Lossl  acted  wltliont  probable 
cause.  The  contention  Is  also  made  that  the 
evidence  Is  Insuffldmt  to  JnstUy  the  verdict, 
and  that  tlie  court  committed  pr^fndldal 
error  In  charging  the  jury. 

The  prosecntlffli  of  plaintiff  arose  out  of 
the  following  drcomstances:  For  the  22 
months  prior  to  June  12,  19U,  the  plaintiff 
had  been  employed  at  DIvIOb^  In  Silver  Bow 
county,  as  the  agent  ot  the  Or^n  Short 
Une  Ballway  Company  and  also  of  the  Amer- 
ican BzpresB  Company.  The  defOidant  J.  P. 
Lossl  Company  was,  during  the  same  time, 
Qogaged  In  a  general  merchandise  business  at 
Wisdom  and  Dewey,  some  distance  to  the 
west  of  the  line  of  railway,  in  Beaverhead 
county.  The  Divide  &  Olbbonsvllle  Stage 
Company  was  engaged  in  the  transportation 
of  frdght  and  passengers  from  Divide  to 
Wisdom  and  other  [mints  to  the  west  J.  P. 
Lossl  was  the  president  and  numager  of  both 
corporations,  and  controlled  their  bn^ess. 
Goods  purchased  by  the  merchandise  corpoia- 
tiou  was  received  at  Divide  and  conveyed  by 
the  other  corporation  to  Wisdom  and  Dewey. 
To  .provide  for  the  payment  of  freight  and 
express  charges,  the  defendant  Lossl  would, 
from  time  to  time,  send  to  the  plaintiff 
checks  drawn  in  favor  of  the  railway  or  ex- 
press company — oftener  in  favor  of  the  for- 
mer— upon  the  bank  at  which  the  d^iwsUs  of 
the  defendant  corporationB  were  kept,  usually 
amonntlng  to  $160  at  a  time.  In  some  in- 
stances a  single  ched£  for  this  amount  was 
sent,  In  others  two  or  three  chedcs  aggregat- 
ing this  amount  and  in  others  the  amount 
would  be  larger,  according  to  the  amount  of 
the  chaigeB  to  be  mi^  at  the  particular  time. 
The  sums  thus  sent  covered  also  the  compen- 
sation of  plaintiff  for  the  accommodatloQ  ex- 
tended to  the  defendant  corporations.  This, 
was  fixed  at  $15  per  month.  The  plaintiff 
kept  an  account  of  the  transactions  between 
himself  and  the  defendant  corporations  In 
making  bis  monthly  remittances  to  the  ae- 
couDtlng  officers  of  the  railway  and  express 
companies,  he  would  send  the  checks,  which 
were  accepted  by  these  companies  as  cash, 
and  collected  in  due  course  from  defendant's 
bank.  At  the  end  of  each  month  plaintiff  re- 
mitted to  Ix>8sl  a  atat^ttit,  which  was  sup- 
posed to  contain  a  list  of  all  the  diecka  re- 
ceived by  him  on  account  of  dther  of  the 
defendant  corporations,  as  well  as  of  the 
items  of  charges  in  favor  of  the  railway 
and  express  companies.  Usually  this  state- 
ment showed  a  balance  in  favor  of  the  de- 
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fendmit  oorporattoss.  TUi  oonne  of  biud- 
aam  waa  panned  for  tbe  22  montlu  during 
wbldk  tbe  plaintiff  wu  employed.  During 
llie  mxlj  monUia  of  1911  defendant  Loasl, 
npon  an  wamlnatton  <tf  the  aoconnts  of  tbB 
defendant  oorporattone,  discovered  that,  out 
of  tbe  whole  number  of  checks  recrtved  by 
Om  plaintiff  the  latter  had  failed  to  account 
for  aeveral,  the  aggregate  amount  of  which 
he  did  not  then  know  exactly.  ThA  amount 
waa  then  thought  by  Mm  to  be  more  than 
$1,000.  Thereupon,  after  consnltatlon  with 
the  county  attorney  of  Silvra"  Bow  county,  he 
caused  tbe  arrest  at  the  plaintiff  on  a  dulrge 
of  larceny  aa  bailee  of  mmeya  belonging  to 
tbe  J.  P.  LoBfll'  G<»npaii7  to  tbe  amonnt  of 
(If 000.  The  arrest  waa  made  on  June  12, 
ISll,  on  a  warrant  lasned  np<m  a  annplaint 
filed  with  a  Justice  of  the  peace.  Plaintiff 
waa  b^  nntU  be  waa  admlttwl  to  ball.  At 
a  preliminary  hew^^g  thereafter  had  by  the 
Jnadce,  tba  plaintiff  was  dlsAarged. 

At  tbe  trial  plaintiff  tesUfled  that  during 
tbe  time  he  was  acting  as  agent  for  the  de- 
fendant corporations,  the  defndant  Loasl 
frequently  had  need  of  rarlous  sums  in  cash 
to  be  used  by  him  personally,  or  In  connec- 
tion with  the  business  of  the  corporation, 
that  it  was  Inoonrenient  for  him  to  obtain  it 
from  the  bank,  which  was  at  Deer  Lodge  in 
Powell  county,  and  that  he  would  on  such  an 
occasion  draw  a  check  against  the  account  of 
one  or  the  other  of  the  defendant  corpora- 
tlona  in  fa  Tor  of  the  railway  or  express  com- 
pany, and  hare  plaintiff  advance  the  amount 
of  it  in  cash  out  of  the  funds  in  his  hands 
belonging  to  the  company  to  which  it  was 
made  payable.  These  chetda  he  said  were 
not  Included  in  his  monthly  statements  be- 
cause they  bad  no  connection  with  the  pay- 
ment of  freight  and  Opress  charges,  and 
hence  were  properly  omitted.  There  were  In 
all  28  of  snch  checks  not  aeoouated  for.  The 
aggregate  amount  ot  tlwn  ms  $2,000.  Most 
of  tbem  had  been  drawn  against  the  account 
of  the  J.  P.  Losal  Company.  There  waa  some 
testimony  which  corroborated  these  state- 
ments. The  claim  of  Loasl  was  that  all  of 
Qie  Aecks  sent  by  blm  vwe  Intended  to 
meet  freight  and  express  diarges,  that  he 
never  asked  for  nor  reesiTed  any  accommo- 
dation ftom  plaintiff  in  the  way  of  cash 
advanced  upon  checks,  and  that  iflalntlff  ap- 
propriated to  bis  own  use  ttie  amonnt  of 
the  cbe(^  omitted  from  the  statement,  trust- 
ing that  Lossl  or  the  accountants  of  the  cor- 
porations would  not  discover  his  thefts.  The 
evldrace  Introduced  by  the  defaidants  tended 
to  show  that  there  was  substantial  founda- 
tion for  this  claim,  but  the  Jury  refused  to 
accept  it 

[1-4]  L  We  think  the  omrt  erred  In  deny- 
ing the  motion  of  the  Divide  &  Olbbonsville 
Stage  Company.  Though  the  defendant  Lossl 
was  Its  president  and  manager,  It  was  not 
suggested  by  anything  in  tile  evidence  tiiat  it 
had  any  connection  with  the  prosecution  of 
the  plaintiff,  or  that  Lossl  instituted  the 


prosecution  In  ita  behall  It  Is  settled  law 
that  an  actiOQ  for  maUdona  prosecution  will 
lie  against  a  corporation  as  well  aa  againrt 
a  natural  person.  Weaver  v.  Montana  O. 
By.  Co.,  20  Mont  16S,  60  Phc:  414;  Pennsyl- 
vania Ga  V.  Weddle^  100  Jnd.  ISO;  Boogher 
V.  life  Ass^  of  America,  75  Mo.  810, 42  Am. 
Bep.  418 ;  Beed  v.  Horn*  Savinga  ^wk,  180 
Maaa  -4^  80  Am.  Bep.  468;  vniUama  v. 
Planters'  Ins.  Co..  67  Miss.  700,  84  Am.  Rep. 
404;  Carter  v.  Howe  Matddne  Co.,  61  Md. 
200. 84  Am.  Bep.  811;  Goodt^eed  v.  Bast  Had- 
dam  Bank,  22  Gonn.  080,  08  Am.  Dec.  430. 
By  tbe  great  weight  of  authority  It  is  also 
the  ml*  that  wboi  an  agent  of  a  corpora- 
ttcm  In  tiie  coniae  of  tbm  discbarge  of  dntiea 
intrusted  to  him  by  it  and  within  Qie  ap- 
parent seope  of  hia  antbori^,  does  an  act 
from  which  a  third  person  suffers  injury,  the 
corporation  also  la  liable  for  the  damages 
flowing  therefrom,  even  though  the  agent 
may  have  failed  In  his  duty  to  the  principal, 
or  may  have  disobeyed  his  instructions. 
Band  V.  BDtte  m.  By.  Co.,  40  Mont  808,  107 
Pac.  87;  Oolden  v.  Northern  Paa  By.  Co., 
89  Mont  486,  104  Pac;  649,  84  L.  B,  A.  (N. 
8.)  1164,  18  Ann.  Cas.  888;  Callahan  v. 
Chicago,  etc.  By.  Oo.,  47  Mont  401, 183  Pac; 
687 ;  Weaver  v.  Montana  O.  By.  Co.,  supra. 
If  tbe  act  la  prompted  by  fraudulent  or 
malldons  motives,  tbe  fraud  or  malice  of 
tbe  agent  ia  impntaUe  to  tbe  corporation. 
Beed  v.  Home  Savings  Bank,  supra ;  Vance 
V.  Brie  By.  Co.,  32  N.  J.  Law.  834,  00  Am. 
Dec.  666;  Whelees  v.  Second  Nat  Bank,  1 
Baxt  (Tenn.)  400,  26  Am.  Bep.  788;  Carter 
V.  Howe  Madilne  Co.,  sopra;  WlUlams  t. 
Planters'  Ins.  Co.,  supra;  P.  W.  *  B.  By.  Co. 
V.  Qulgloy,  21  How.  202,  16  U  Bd.  78.  Tbe 
prosecution  having  been  instituted  by  Lossl 
on  behalf  of  the  mercantile  corporation — 
that  is,  to  bring  the  plaintiff  to  Justice  for 
tbe  alleged  larceny  of  its  fonda— tbe  pre- 
somptitHL  does  not  attacb  that  he  was  adlng 
for  the  stage  company  also,  although  be  was 
Its  iwesldent  and  altbou^  it  appeared  in- 
cidentally In  tbe  evidence  that  a  few  of  tbe 
checks  not  accounted  for  were  drawn  upon 
its  aooonnt  It  waa  no  more  responsible  tar 
the  prosecution  than  would  have  been  any 
other  corporation  of  which  Lossl  happened 
to  be  president  and  manager.  The  situation 
with  reference  to  the  other  oorporaUon  is  en- 
tirely different  Upon  tiie  tuoa  of  the  pro- 
ceedings the  presumption  arises  that  Losrt 
was  acting  for  It  for  the  subject  of  the  lar- 
ceny was  its  properly,  and  as  its  president 
and  manager,  he  waa  tbe  proper  person  to 
Institnte  the  prosecution  in  its  behalf. 

[I]  Tbm  motion  of  Lossl  vraa  properly 
denied.  At  the  close  plaintiff's  case  the 
evidence  tmded  to  suf^rt  the  claim  of  plain- 
tiff that  he  bad  cashed  the  checks,  not  ao- 
connted  for  In  his  monthly  settlements,  sole- 
ly for  the  accommodation  of  the  defendant 
If  this  waa  the  fact— and  for  the  purposes  of 
the  motion  It  was  to  be  accepted  aa  a  fact — 
the  prosecution  was  wholly  without  probable 
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cause.  This  condltton  of  the  erUence  w«*- 
r^ted  an  inference  of  malice,  for  all  the 
antborttles  Qiftt,  while  tbe  plalntlfl 

must  prove  both  the  want  of  probable  cause 
and  malice  in  order  to  make  m  prima  fade 
cas^  tbey  also  agree  tliat  wtaa  tbe  abaoice 
of  the  former  has  been  established,  the 
presence  of  the  latter  may  be  Inferred.  Mar^ 
tin  T.  Corscadden,  84  Mont  308.  86  Pac.  33. 
It  being  the  office  of  the  Jury  to  draw  this 
Inference  under  proper  iDStmctions,  the  mo- 
tion was  properly  denied. 

[1. 7]  2.  Counsel  for  defendants  have  de> 
voted  most  of  th^r  printed  argnment  to  a 
dlscosalon  of  the  evldaioe^  insisting  eu- 
nestly  that  the  explanation  offered  by  the 
plaintiff  as  to  why  his  monthly  statements 
did  not  Inelnde  the  missing  chedu  is  so 
palpably  Improbable  that  it  does  not  fornlab 
any  substantial  support  for  the  verdict,  es- 
pedally  so  In  face  of  the  denial  by  defoid- 
ant  Lossl  that  he  ever  obtained  caA  from  the 
plaintiff  for  any  porpose.  Owing  to  the 
natuife  of  the  transactions  betwem  the  plain- 
tiff snd  the  defsndant,  knowledge  of  than 
could  not  be  bad  by  others.  Therefore,  aside 
from  the  evidence  showing  that  the  proseca- 
tion  had  been  terminated ;  that  tb»  d^end- 
ant  had  consulted  connsd  before  instltnting 
it,  and  some  drcumstanoes  corroborative  of 
the  conflicting  stories  told  by  the  plalntlfl  and 
the  defendant  themselves—the  Jury  were  left 
to  determine  from  these  narratives  alone 
whece  the  right  of  the  controversy  lay.  Of 
course,  If  the  Jury  had  accepted  the  story 
told  by  the  defendant,  the  inevitable  contu- 
sion would  have  been  that  the  plaintiff  was 
guilty  of  the  charge  of  larceny  made  against 
him,  or,  in  any  event,  that  the  prosecution 
had  not  been  Instituted  without  probable 
cause.  On  the  other  hand,  having  accepted 
the  story  told  by  the  plaintiff,  with  the  legiti- 
mate inferences  to  be  drawn  from  it,  the 
Jury  were  justified  In  concluding  that  tbe 
charge  made  was  wholly  without  probable 
cause;  and,  having  so  concluded,  they  were 
at  liberty  to  Infer  that  in  preferring  the 
charge  the  defendant  was  prompted  by  ma- 
licious motives.  And  although  In  this  char- 
acter of  action  it  ia  a  complete  defense  that 
the  defendant  acted  in  good  faitb  and  upon 
the  advice  of  counsel  learned  in  the  law, 
after  fully  and  fairly  laying  tbe  case  before 
him,  the  court  baa  no  right  and  will  not  un- 
dertake to  pass  upon  the  credibility  of  the 
evidence  with  the  inferences  which  the  Jury 
might  be  Justified  in  drawing  from  tt  In  this 
behalf.  Martin  v,  Coracadden,  supra;  Cohn 
V.  Saldel,  71  N.  H.  558,  53  Atl.  800;  Newell 
on  Malicious  Prosecution,  |  7.  In  exercising 
the  discretion  lodged  In  It  by  law,  the  dis- 
trict court  accepted  the  verdict  of  the  Jury 
and  denied  the  motion  for  a  new  trial.  It  ia 
not  within  our  power  to  interfere,  even 
though  upon  an  analysis  of  the  evidence  we 
might  entertain  the  view  that  the  defendant 
ought  to  have  prevailed. 

£1-11}  8>  Instructions  numbered  2  and  8 


submitted  to  tlu  Jniy,  an  0ie  following: 
"(2>  If  tbe  Jury  bdieve  trom  tbe  evidence 
that  the  defendant  caused  the  arrest  and 
Iminlflonmait  of  the  plaintiff  witbont  prob- 
able cause  and  maliciously,  as  alleged  la 
plaintiff's  complaint,  then  they  wUl  find  for 
the  plalntlfC,  and  may  assess  his  dantsgw^ 
If  any  were  sustained,  at  soc^k  sum  ma  Otej 
think  proper,  from  the  facta  and  dream- 
stances  m  the  case,  not  exceeding  the  sum  of 
$48,760. 

"(2)  Tbe  court  Instructs  the  Jury  that  U 
you  bdleva  that  tiie  plaintiff  was  aneBted 
and  imprisoned  by  the  defendant  upon  mere 
guess,  or  that  tiie  proceedings  taken  against 
him  were  commenced  recklessly,  and  without 
nerdslng  that  care  and  caution  necessary 
to  Justify  a  prudost  man  in  oommfflkdng  a 
criminal  prosecution  against  another,  tiien  I 
Instruct  you  that  tiie  arrest  and  imiolsoiH 
ment  was  wltiiout  probable  cans&" 

Counsel  insists  that  these  InatructloBs 
wrought  prejudice  to  the  defendants,  because 
the  issue  being  tried  was  whether  the  de- 
fendant had  malidonsly  prosscnted  tbs 
plaintiff,  not  wheth^  he  had  malldondy 
caused  plaintiff's  arrest  and  imprisonment, 
and  tliat  tiie  court  unduly  wnphsslssd  mm 
InddODts  of  the  prosscntUm.  The  distlno- 
tlon  between  malicious  prosecution  and  false 
imprlsonmoit  la  this:  If  the  amet  and  Im- 
prisonmoit  are  brou^t  about  by  legal  peo- 
cess,  but  the  prosecution  has  been  Instituted 
and  carried  on  maUdously  and  wltiiout  prob- 
aUe  caus^  it  Is  malicious  prosecution.  If 
tiie  arrest  snd  imprisonment  have  beoi  ai> 
compllshed  without  legal  process,  it  Is  false 
Impilsonmeit  Goiter  v.  Lower,  35  Ind.  285, 
0  Am.  Bep.  735;  Ueoog  v.  Graham,  8  Lea 
(Tenn.)  152;  28  Oy&  &  Hie  lattor  is  an  un- 
lawful violation  of  tiie  persfmal  liberty  of  an- 
other <Rev.  Ciodes,  i  8824K  and  la  the  subject 
of  an  action  whether  the  wrongfol  act  is 
prompted  by  malice  or  not  Hien  Is  some 
dlversi^  In  the  decisions  on  the  snt^ecC,  but 
the  weight  of  autfaoxity  seems  to  be  In  fiavw 
of  the  view  that  In  an  action  for  maUdtras 
IHvsecutlon  it  is  not  Indispensable  tiiat  the 
plaintiff  show  that  he  was  arrested  or  im- 
prisoned or  was  h^  to  ball,  and  Vtat  it  Is 
snffldent  to  sustsln  the  action  If  it  appears 
that  the  plaintiff  has  maliciously  and  vrtth- 
out  probable  cause  beoi  vend  and  harassed 
by  a  criminal  prosecutitm.  Whetlm  the  ac< 
tion  win  lie  for  the  malfaJous  prosecnttan  of 
a  groundless  dvil  suit  we  need  not  now  con- 
sider. The  evidoice  shows  that  tiie  plaiotlff 
suffered  both  arrest  and  technical  imprison- 
ment. In  drawing  the  attention  of  the  Jary 
to  these  facts  the  court  seemed  to  Indicate 
an  opinion  that  proof  of  them  was  indis- 
pensable, nils  was  error,  but  was  error  In 
favor  of  tbe  defendants  rather  than  against 
them,  and  therefore  was  not  prejudicial  be- 
cause it  cast  a  greater  burden  upon  the 
plaintiff  than  he  was  required  to  sustain. 
Furthermore,  in  view  of  other  portions  of 
the  charge,  wherein  the  court  defined  clear- 
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ty  and  eomeUr  ttie  rale  at  law  KivUcablB^ 
we  do  not  tblnk  flw  Jury  were  mlaled. 

[II]  In  bntnietlon  4  the  Jnir  wen 
told  tlULt  if  tber  foond  for  the  plalntlfl  Ouv 
Bhonld  award  him  damages  In  radi  an 
amonnt  aa  woold  compensate  him  for  the 
injury  mstalned,  Including  loss  of  time,  **bi» 
anxle^  and  snflCering,"  eta  It  Is  argoed 
that  stnoe  the  complaint  does  not  allege  spe- 
cially damages  acaufng  from  moital  snffer- 
ing,  Qie  InstrneOon  permitted  the  Jury  to 
consider  an  elemrat  of  damage  which  was 
wholly  withont  tbe  issues.  It  is  not  dear 
what  the  conrt  meant  by  the  expression 
*'anxie^  and  soffeting,"  bat  upon  the  as- 
snmptlon  that  It  refers  to  mental  snlfering, 
the  contention  is  without  merit  In  sncih 
an  action  the  plalntlfl  is  entitled  to  recover 
general  compensatory  damages  for  whatever 
injury  he  has  soflered  as  the  natural  and 
necessary  result  of  the  charge  made  agtinst 
him  by  the  defondant  Bodily  pain  and  suf- 
fering are  the  natural  result  of  bodily  harm, 
and  compensation  for  them  comes  under  the 
head  of  general  damages.  So  mental  anx- 
iety  and  snffering  flow  naturally  and  direct- 
ly from  a  groandless  and  malidons  prose- 
cntion  upon  a  charge  of  an  Infamous  crime, 
the  very  foundation  of  which  Is  the  Indignity 
inflicted  by  It;  special  all^atlons  on  the  sub- 
ject are  therefore  nnnecessary.  Shatto  v. 
Crocker,  87  Cal.  629,  26  Pac.  021;  Lytton  t. 
Balrd.  95  Ind.  349;  13  Ency.  PI.  &  Pr.  462; 
2  Sutherland  on  Damages,  |  421. 

[13-1B]  Counsel  for  the  defendants  rcQuest* 
ed  the  court  to  Instmct  the  Jury  that  the 
fact  that  the  plaintiff  had  been  discharged 
by  the  Justice  of  the  peace  was  not  any  evi- 
dence of  a  want  of  probable  cause  for  the 
criminal  prosecution,  and  conld  be  consider- 
ed by  them  only  as  evidence  that  the  prosecu- 
tion had  terminated.  The  request  was  re- 
fused. Counsel  Insist  that  the  refusal  was 
prejudicial  error,  and  dte  Martin  v.  Corscad- 
den,  supra,  as  conclusive  of  their  contention. 
The  case  Is  not  in  point  The  court  there 
held  that  the  portion  of  the  Justice's  docket 
containing  a  fln^iing  that  the  prosecution  was 
groundless,  and  adjudging  the  costs  against 
the  prosecuting  witness,  was  inadmissible  be- 
cause It  was  In  effect  a  Judgment  upon  the 
very  question  at  issue,  viz.,  whether  the 
prosecution  was  wltbout  probable  cause  and 
malicions.  This  Is  not  a  holding  that  the  dis- 
charge by  the  Justice  was  not  any  evidence 
of  a  want  of  probable  cause.  It  must  appear 
by  admissions  In  the  pleadings,  or  from  the 
plaintiff's  evidence,  that  the  prosecution  on 
account  of  which  he  Is  suing  for  damages 
is  at  an  end,  otherwise  he  has  tailed  to  make 
out  a  case  for  the  Jury.  The  complaint  in 
this  case  alleges,  and  the  answer  admits, 
that  the  proceeding  before  the  Justice  termi- 
nated by  a  discharge  of  the  plalntlfl.  The 
neceasity  for  the  introduction  of  evidence 
on  the  subject  was  therefore  dispensed  with. 


The  rnle-prevalle  in  most  jnrladktlMU  lliat 
this  &ct,  whoi  diown,  la  prima  fhcte  evi- 
dence of  a  wdnt  of  probable  cause.  Plassan 
v.  Lotdaiana  Lottery  Oo.»  M  La.  Ann.  246; 
Straus  v.  Toung,  86  Md.  246;  Frost  v.  Hol- 
land, 75  Me.  108 ;  Madison  v.  Penneylvania 
By.  Co..  147  Fa.  609,  23  AO.  764,  80  Am.  St 
Bcv.  706;  Jones  v.  UnCh,  84  Ya.  204,  4  S. 
B.  S^;  Tinal  t.  Gore,  18  W.  Va.  1;  Bigelow 

SldOes,  80  Wis.  98,  49  N.  W.  106.  27  Am. 
St  Bep.  26;  Fox  v.  Smith,  26  R.  L 1;  Sharpe 
r.  Johnston,  76  Mo.  660;  Chapman  t.  Dodd, 
10  Minn.  860(011.  277);  26  Ore.  sa  In  Davis 
V.  MCBOllan,  142  Mich.  891,  106  N.  W.  862, 
8L.B.A.(N.  &)928,118Am.Bt  Bap^  886^ 
7  Ann.  CaflL  864,  the  Supreme  Court  of  Midd- 
gan  disapproves  the  doctrine  of  these  cases, 
and  dedaves  It  to  be  the  bettv  view  t3iat 
the  fact  of  the  discharge  by  the  Justice, 
standing  alMie^  is  no  evidence  of  a  want  of 
probable  cause.  We  shall  not  at  this  Ume 
eater  Into  a  dlscusslou  'of  the  mwits  of  these 
different  views.  We  are  of  the  opinion  that 
where,  as  in  this  case,  the  order  of  discharge 
bas  been  made  aftor  a  full  investigation  of 
all  the  facts  within  the  knowledge  of  the 
prosecuting  witness,  it  is  some  evidence  at 
least  that  the  prosecution  was  groundless. 
From  this  point  of  view  the  requests  of  the 
defendants  were  properly  refused. 

The  one  remaining  assignment  made  by 
counsel  we  do  not  think  of  sufficient  m^t 
to  demand  special  notfce. 

As  to  the  Divide  &  Gibbonsvllle  Stage  Com- 
pany, the  Judgment  and  order  are  reversed* 
and  the  district  court  is  directed  to  dismiss 
the  action.  As  to  the  other  defendants,  the 
judgment  and  order  are  affirmed. 

HOLLOWA7  and  SANNEB,  JJ.,  concur. 


J.  ROSENBACM  GRAIN  CO.  v.  HIGOINS. 
(Supreme  Conrt  of  Oklahoma.  Nov.  26,  1918.) 

(Si/UaUu  &v  t^e  Court.) 

1.  Appeal  xno  Baaoa  (|  773*)— Bazm^-Ni- 

CESSITr. 

Where  counsel  for  plaintiff  in  error,  in 
conformity  with  the  roles  of  this  court,  has  pre- 
pared, served,  and  filed  a  brief  in  support  of 
his  assignments  of  error,  and  there  is  no  brief 
filed  and  no  reason  given  for  its  absence  on  the 
part  of  defendant  in  error,  this  conrt  is  not  re- 
quired to  search  the  record  to  find  some  theory 
upon  which  the  judgment  of  the  court  below 
may  be  sustained ;  but  where  the  brief  filed  by 

glaintiff  in  error  appears  reasonably  to  sustain 
is  assignments  of  error,  or  some  of  them,  the 
court  may  reverse  the  judgment  in  accordance 
with  the  petition  of  plamtiff  in  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  8104.  6IO8-SII&;  Dee. 
Dig.  I  778.»] 

2.  GoNTBACTS  (H  2^  176*)— DmcurATioM 
OF  Exxsrsnoi  — OoHsntronoir— QoBsnon 
ma  GouKT. 

Where  a  transaction  between  two  parties 
consists  entirely  of  letters  and  telegrams,  it  Is 
for  the  court  to  determine  whether  such  corre- 


*FOT  other  cases  b«s  sun*  topic  and  saeUon  NUUBEft  ia  Dec.  Dig.  4  An.  Dig.  Key-No.  flerlss  A  Bep'r  lodeus 
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spondenc^  conjdtat«i  a  contract;  SAd  wb«re 
■nch  correipoDdence  contains  no  technical 
words  or  terms  of  art,  and  the.  effect  thereof 
depends  merely  upon  the  construction  and 
meaning  of  the  instrument  and  not  upon  ex- 
trinsic  facts  and  circumstances,  the  construc- 
tion of  the  contract  is  whidly  for  the  court  and 
is  not  a  question  of  tact  to  be  determined  bj 
the  jury. 

[Ed.  Note.— For  otiier  caaea,  see  Contracts, 
Cent  Dig.  SS  141-143.  767-770,  917,  9S6,  979, 
1041.  1(%7,  1824,  1826;  Dec  Dig.  H  20, 
176.»J 

Elrror  from  County  Court,  Kiowa  Comity ; 
J.  W.  Mansell.  Judge. 

Action  by  the  J.  Rosenbaum  Grain  Com- 
pany against  J.  H.  Higglns.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Ee- 
Teraed  and  remanded. 

Morse  &  Standeven,  of  Hobart,  and  Stnr- 
gis  &  Manatt,  of  Enid,  for  plaintiff  In  error, 

HAYES.  C.  J.  Plaintiff  In  error  brought 
this  action  in  the  court  below.  The  cause  of 
action  alleged  In  Its  petition  In  that  court 
is  based  upon  the  following  alleged  tacts: 
Plaintiff  purchased  from  defendant  six  cars 
of  wheat,  which  were  to  be  ah!bipcd  Crom 
Oklahoma  to  plalntUf  at  Ft  Wortb  and  Gal- 
veston, In  the  state  of  Texas.  All  the  pur- 
chases were  made  by  telegram  and  confirma- 
tion by  lett«s.  The  letters  of  confirmation, 
In  accordance  with  whldi  the  wheat  waa 
shipped,  provided  that  It  was  the  agreemoit 
between  the  parchaaer  and  seUer  that  the 
weights  and  classification  of  the  grain  at 
destination  should  govern  in  the  settlement 
between  the  potrtleB,  unless  changed  mi^tu- 
al  consent  At  the  time  of  maldng  Qie  shlp- 
moits,  defendant  made  drafts  upon  plaintiff 
covering  said  shipments,  with  bills  of  lading 
attached,  which  plaintiff  paid,  and  took  m» 
the  bills  of  lading.  When  the  grain  arrived 
and  was  weighed  and  daadfied  at  destina- 
tion and  the  value  thereof  computed  In  ac- 
cordance with  the  price  agreed  upon  In  the 
telegrams  and  letters  of  confirmation,  it  ap< 
peared  that  dtfendant  had  ovNdrawn  on 
said  cars  to  the  amount  of  96(M..82.  To  cover 
this  amount  plaintiff  brou^t  this  action. 

D^ndant,  by  his  answer,  dmles  Oiat 
there  was  an  agreement  that  the  weights  and 
classiflcation  at  destination  were  to  govern 
and  alleges  that  the  weighing  and  classifica- 
tion of  the  wheat  at  destination  waa  fraudu- 
lently made,  and  that  the  amounts  of  the 
draft  drawn  by  him  upon  plaintiff  and  paid 
by  it  were  less  than  the  value  of  the  wheat 
at  the  price  agreed  upon  in  the  contract  of 
purchase,  and  by  way  of  cross-petition  asks 
for  Judgment  against  plaintiff  In  the  amount 
of  the  alleged  balance  unpaid  on  the  purchase 
price  of  said  wheat  The  trial  In  the  court 
below  resulted  In  a  verdict  and  Judgment  in 
favor  of  defendant  for  the  amount  prayed  for 
in  his  cross-petition. 

[1]  Plaintiff  In  error,  within  the  time  pro- 
vided by  the  rules  of  this  court,  filed  Its  brief ; 


but  defendant  In  error  has  wh<dlT  tailed  to 
file  any  brief  or  to  assign  any  reason  for 
each  failure.  We  have  examined  the  brief  of 
plaintiff  In  error,  and  it  is  apparent  that 
some  of  Its  assignments  have  merit  Under 
this  condition  of  the  case,  under  the  previous 
decisions  of  this  court,  we  are  authorised  to 
reverse  the  cause  without  further  examina- 
tion of  the  record  or  the  questions  presented. 
Missouri,  K.  &  T.  By.  Co.  v.  Long,  27  OkL 
466,  112  Pac.  991 ;  Flanagan  et  al.  v.  Davis 
et  al.,  27  Okl.  422. 112  Pac.  090;  School  Dist 
No.  39,  Pottawatomie  County,  v.  Sheltoa.  2B 
Okl.  229,  109  Pa&  67,  138  Am.  St  Bep.  062; 
Bnckner  v.  Oklahoma  Nat  Bank  of  Shawnee 
et  al.,  2S  OkL  472,  106  Pac.  059 ;  Butler  v. 
McSpadden,  25  OkL  460.  107  Pac.  17a 

[2]  The  petition  alleges,  and  the  evidence 
establishes,  that  tlie  entire  transaction  be- 
tween plaintiff  and  d^bndant.  resulting  In 
the  purchase  of  the  wheat;  consisted  of  tde- 
grams  and  letters.  The  trial  court  submit- 
ted an  Instruction  to  the  Jury  whereby  it 
authorized  the  Jury  to  find  whether  there  was 
a  contract  between  the  parties  as  to  wbat 
weights  and  dasslflcatlou  should  omtrol; 
and,  In  the  event  they  should  And  there  wu 
no  agreement  between  the  parties  r^Un 
thereto,  tlien  the  custom  In  such  mattes 
among  grain  dealers  would  govern ;  and  that 
it  was  the  duty  of  the  purdiaaer  of  the 
wheat  on  receipt  of  same.  It  the  wheat  did 
not  come  up  to  the  standard,  ot  wei^ts  and 
grades  as  specified  in  the  contract  to  ootifj' 
tlie  sella  of  tliat  fact  and  give  him  an  cp- 
portunity  to  participate  in  tlie  adjustment  of 
the  dlffe»nces;  and  further  diarged  that  in 
the  vfeat  One  Jury  found  that  If  there  was  no 
contract  for  the  determination  of  the  weights 
and  grades,  and  that  plaintiff  acc^ited  tbe 
wheat  without  notifying  defendant  nt  Out 
(duractn  ct  the  wheat  and  apimqpriated  the 
same  upon  the  contract,  then  the  Jury  would 
be  warranted  In  finding  for  the  defmdant 

As  above  stated,  the  evidoioe  <deai)y  ce- 
tabllsbes  that  the  contracts  of  pvrChsse 
were  consummated  solely  by  means  of  tde- 
grams  and  letters;  and  It  la  apparat  from 
reading  these  letters  and  tdei^ams  thatttien 
was  an  agre^nent  that  the  wdghts  and  chu- 
BificaUon  of  tiie  wheat  at  destlnattmt  should 
control  in  setUemrat  between  the  partlea  un- 
der the  contract  Tbe  giving  of  the  forego- 
ing instruction  complained  vnSet  the  pn- 
vlous  decisions  of  this  court,  was  cleaily  a- 
ror.  Where  a  transactloiL  between  two  par- 
ties consists  entire  of  lottos  and  tdegrama 
it  is  for  the  court  to  determine  irtiethw  such 
correspondence  constitutes  a  oontraiA;  and 
where  such  corresifondenoe  cdntaias  no  tech- 
nical words  or  terms  of  art,  and  the  effect 
thereof  depends  merely  upon  the  constnic- 
tlon  aud  meaning  of  the  Instrument  and  not 
upon  extrinsic  facts  and  drcomstances^  the 
coDstructioD  of  the  contract  Is  wholly  for 
the  court  and  Is  not  a  question  of  fact  to  be 
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determined  by  tbe  Jary.  American  Jobbing 
Ass'n  T.  James,  24  Okl.  460.  103  Pac.  670; 
ColbertsoD  t.  Mann,  SO  Old.  240, 120  Pac.  918 ; 
Atwood  T.  Rose  et  al.,  32  OkL  35S,  122  Pac. 
929. 

There  are  other  apedflcatlons  ol  error  In 
plalntEjTTs  brief  which,  from  the  statement 
contained  In  Its  brief,  appear  to  hare  merit; 
but.  as  these  assignments  cannot  be  satis- 
factorily considered  without  an  examination 
of  tbe  record,  and  we  are  unaided  by  any 
brief  on  b^alf  of  defendant  pointing  otit 
such  parts  of  the  record  affecting  these  as- 
signments as  may  be  favorable  to  him,  and 
since  for  the  reasons  already  suggested  the 
cause  must  be  reversed,  we  shall  not  condder 
the  farther  assignments. 

The  judgment  of  the  trial  court  is  revers- 
ed, and  the  cause  remanded.  All  the  Justices 
concur. 


BBOWN-BBANB  GO.  ct  sL  v.  BUCKBB 
et  aL 

(Supreme  Court  of  OUaboma.   Jan.  21,  1013.) 
(Syllalut  by  the  O^mrt.) 

APPKAI.  AND   EbSOB   (S  664*)— GASB-BfABB— 

Tun  roB  Sebvicb. 

A  case-made  not  urved  wlthtn  three  days 
after  the  judgment  sought  to  be  reviewed  is 
entered,  or  within  the  extension  of  time  allow- 
ed by  the  court  or  judge,  Is  void,  and  will  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2601-2506,  2665^2559; 
Dec.  big.  I  664.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Bogars  Oounty; 
T.  L.  Brown,  Judge. 

Action  by  J.  Q.  Backer  and  another,  co- 
partners, etc,  against  the  Brown-Beaue 
Company  and  others.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.  Dismissed. 

8e^  also,  129  Pac.  1. 

BlddlBon  &  Campbell,  of  Tulsa,  for  plain- 
tiffs In  error.  John  Q.  Adams,  of  Glaremore, 
and  Bandoipb  &  Haver,  of  TnliBa,  for  defend- 
ants in  error. 

BREWER,  a  This  cause  is  appealed  from 
the  district  court  of  Rogers  county,  and  is 
brought  for  tbe  purpose  of  reviewing  an 
order  of  said  court,  wherein- It  denied  a 
motion  to  dissolve  a  toivorary  injunction, 
and  by  order  continued  the  same  in  full  force 
and  effect  pending  the  final  hearing  of  the 
cause;. 

The  petition  In  error  boeln  was  filed  In 
tblB  court  January  24, 1912,  and  on  Aptril 
1912,  the  defendants  in  errw  filed  th^r 
mot^  to  strike  the  case-made  from  tbe  files, 
and  to  dlsmln  the  appeaL  One  of  tbe  reasons 
assigned  for  dismissing  the  aM>eal  la  "be- 
cause said  case-made  shows  that  tt  was  not 
served  npon  the  defendants  In  enov  within 


the  time  fixed  by  the  order  of  tbe  court." 
The  motion  to  dismiss  the  appeal  must  be 
sustained  upon  the  above  ground. 

From  the  case-made  it  appears  that  the 
order  and  judgment  of  the  court  complained 
of  was  rendered  on  December  26,  1911,  and 
further  shows  that  on  said  date  tbe  plaintiffs 
in  error  were  allowed  ten  days  In  which  to 
malie  and  serve  case-made  for  appeal  to  the 
Supreme  Court,  Tbe  case-made  appears  to 
have  been  served  on  the  defendants  In  error 
on  January  6,  1912.  The  date  of  the  service 
of  the  case-made  as  stated  Is  shown  by  the 
certificate  of  the  attorney  for  plaintiffs  In 
error,  and  also  by  an  acceptance  of  service 
by  the  attorneys  for  defendants  in  error;  tbe 
record  falls  to  show  any  order  of  the  court 
further  extending  the  time.  Therefore  It  fol- 
lows that  the  case-made  was  not  served  with- 
in the  ten  days  allowed  by  the  order  of  the 
court  This  is  jurisdictional,  and  for  the 
reasons  stated,  following  the  decisions  of  this 
court,  the  case-made  is  a  nullity,  and  the  ap- 
peal should  be  dismissed.  Haynes  et  al.  v. 
Smith,  29  Okl.  703,  119  Pac.  246;  Thompson 
et  al.  V.  Fulton,  29  Okl.  700,  119  Pac.  244; 
Devault  et  al.  v.  Merdiants'  Exchange  Co.,  22 
Okl.  624,  98  Pac.  342;  Bettls  v.  Carglle  et  al., 
23  OkL  301,  100  Pac.  436;  Bray  v.  Bray,  25 
OkL  71,  105  Pac.  200;  Carr  v.  Thompson  et 
aL,  27  OkL  7,  110  Pac  667;  Cowan  v.  Max- 
well, 27  Okl.  -87,  111  Pac  S88;  Lankford  v. 
Wallace,  26  Okl.  857,  110  Pac.  672. 

It  Is  BO  ordered. 

PER  CURIAM.   Adopted  In  whole. 


ft:  smith  &  W.  R.  go.  r.  WINSTON. 
(Supreme  Court  of  Oklahoma.    Nov.  25,  1018.) 

(ByllalvM  bv  ike  Court.) 
EVIDBUCE  ({  471*)— OWNBKSBIP  or  PXBSON- 

ALTT— Competency  of  Witness. 

Ownership  of  personal  property  is  ordina- 
rily a  simple  fact,  to  which  a  witness,  hsTing 
requisite  knowledKe,  can  testify  directly,  and  a 
question  as  to  who  is  the  owner  of  personal 
property  involved  in  an  action  where  such  ques- 
tion involves  a  fact  within  the  knowledge  of 
a  witness,  and  not  an  expression  of  opinion  up- 
on facts  proven,  is  admissible. 

[Ed.  Note.~-For  other  cases,  see  Evidence 
Cent.  Dig.  {§  2140-2185 ;  DecDig.  S  471.*] 

Error  from  the  County  Court,  Hughes 
County ;  P.  W.  Gardner,  Judge. 

Action  by  W.  W.  Winston  against  the  Ft 
Smith  &  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 

C^  B.  *  H.  P.  Warner,  of  Ft  Smith,  Ark., 
fiir  plaintiff  In  error.  Crump  St  Skinner,  of 
HoldenvUle,  for  defendant  In  orror. 

HAYES,  a  J.  This  action  iras  begun  in 
Qie  court  below  by  defwdant  in  error,  here- 
inafter called  plalntUt  against  i^alnUff  la 
error,  hereinafter  called  defendant  or  the 
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rallw^  company,  to  recorer  the  raliie  of 
1«646  flnt-daBS  railroad  ties  and  113  second- 
dan  railroad  ties  In  tbe  total  som  oC  ¥606.02. 
It  waa  the  contention  of  iilalntlff  that  plain- 
tiff either  had  the  ties  cot  and  paid  therefor, 
or,  bought  them  from  those  who  cot  them, 
and  hod  them  idled  along  the  right  of  way 
of  defendant  for  the  purpose  of  selling  them ; 
that  in  the  month  of  January,  1910,  defmd- 
ant,  withoat  any  knowledge  or  consent  of 
plaintiff,  took  the  ties,  and  hanled  them 
away.  Under  Its  general  denial,  defendant 
contended  as  its  defense  in  the  tilal  of  the 
case  that  it  bought  the  ties  from  one  Mc- 
Adams,  and  that  McAdamus  bought  them 
from  one  Buchanan,  and  that  Buchanan  was 
then  the  owner  and  in  possession  thereof. 
The  jury,  under  instructions  of  the  court  to 
whltdi  no  complaint  la  made,  found  for  plain- 
tiff. 

The  only  alleged  error  urged  for  reversal  of 
the  cause  Is  the  action  of  the  court  In  reject- 
ing certain  evidence^  Plaintiff  testided  to 
his  ownership  of  the  ties,  and  that  he  had 
never  sold  same.  Before  the  case  proceeded 
to  trial,  defendant  moved  the  court  for  a 
continuance,  on  the  ground  that  one  R.  F. 
McAdams,  a  material  witness  In  behalf  of  de- 
fendant, was  absent  The  material  facts  to 
which  the  motion  for  continuance  alleged  the 
absent  witness  would  testify  were  that  he 
(McAdams)  sold  the  ties  Involved  to  defend- 
ant, and  that  defendant  had  paid  him  for 
same;  that  he  had  bought  said  ties  from 
Buchanan,  and  paid  him  therefor;  that  at 
the  time  he  bought  them  from  Buchanan  he 
(Buchanan)  had  the  ties  In  his  possession, 
and  was  ttie  sole  and  only  owner  of  same; 
and  that  plaintiff  did  not  at  that  time  or  at 
any  time  thereafter  own  said  ties,  or  have 
any  interest  in  same.  To  avoid  a  contlnuapce, 
plaintiff  admitted  that,  if  the  absent  wit- 
ness was  present,  he  would  testify  to  the  fore- 
going facts.  When  this  evidence  waa  offered 
upon  the  trial,  an  objection  thereto  was  sus- 
tained. It  is  the  contention  of  defendant  in 
error  that  no  error  was  committed  by  the 
trial  court  in  sustaining  said  objection,  be- 
cause the  offered  evidence  constituted  a 
conclusion  of  the  witness,  rather  than  a 
statement  of  any  facts,  in  that  It  was  offer- 
ed for  the  purpose  of  establishing  the  fact  of 
ownership  of  the  ties. 

This  court,  In  Jantzen  v.  German  Emanuel 
Baptist  Church,  27  OkL  473,  112  Paa  1127, 
which  was  an  action  of  replevin,  held  that 
ownership  of  personal  property  Is  ordinarily 
a  simple  fact,  to  which  a  witness  can  testify 
directly,  and,  In  an  action  of  replevin,  a 
question  as  to  who  is  the  owner  of  the  prop- 
erty involved,  where  such  question  involves  a 
fiict  clearly  within  the  knowledge  of  the  wit- 
ness, and  not  an  expression  of  an  opinion 
upon  the  facts  proven,  is  admissibl&  The 
foregoing  case  is  reported,  also,  in  24  Ann. 
Oaa  669,  with  an  extensive  note,  wherein  the 


author  of  the  note  states  that  tbe  foKgotag 
role  la  supported  by  the  mUbt  of  anttuolty. 

This  court,  quoting  from  Stdnerv.  Tmem, 
98  Ala.  S16.  18  SonttL  866,  In  the  Jantnn 
Case,  said:  "Ownership  of  personal  pmiftxtj 
is  a  facA  to  whldt  a  wltneas  may  testify. 
On  cross-examination  such  witness  can  be 
required  to  state  the  particular  facts  on 
whUA  the  dalm  ot  ownership  zests." 

The  rejected  evidence  was  material  upon 
an  issue  of  defense,  to  support  wUdi  detaid- 
ant  had  no  other  evidence,  and  the  rejection 
of  this  evidence  was  prejndiclal  oior,  for 
which  the  cause  must  be  reversed.  All  the 
Justices  Goncor. 


FIFTH  AYB.  LIBBABT  BOOIOTr  r, 
PHILLIPS. 
(Supreme  Conrt  of  Oklahoma.  Nov.  1911L) 

(8yUaJm$  »y  the  Court.) 

1.  EVIDXNCE  (I  91*)— BUBDER  OF  PSOOF. 

Otdiaaiily  the  burden  of  proc^  as  to  anr 
partlcalar  fact  rests  upon  the  party  as8«rting 
Buch  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  118;  Dec  DigrfM.*] 

2.  a&ixs  »  438*)— Action  fob  Fbicb— Wab- 

aANTT—HUBDBN  OF  PbOOF. 

Ordinarily,  where  a  party  relies  upon  • 
breach  of  warranty,  the  bnrdeoi  reals  upon  bin 
to  show  not  only  the  warranty,  but  tiw  breaeb 

thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ctat 
Dig.  81  1258-1260;  Dec  Dig.  |  439.*1 

3.  Sales  (|  439*)— Actiom  fob  Pbk^:— Aftuh- 
ativb  Defense— Bbkaoh  of  WAaaAifiT  — 

BUBDBN  OF  PBOOF. 

Where  a  partur  executes  a  written  order  lor 
a  set  of  books,  which  is  not  subject  te  coonter- 
mand,  but  Which  provides,  "If  books  are  not  u 
represented  by  prospectus  and  agent,  order  is 
void/'  and  the  books  ordered  an  shipped  to  and 
received  by  tbe  ordering  party,  JieM,  in  a  suit 
afterwards  brought  to  recover  a  balance  doe  on 
tbe  books,  it  is  not  necessary  for  the  plaintiff  ta 
aver  and  prove,  as  a  condition  precedent  to  * 
recover;  for  tbe  purchase  price,  that  the  booki 
were  as  represented  by  the  agent. 

(b)  If  they  were  not  up  to  the  representati(» 
of  the  agent,  it  is  defenslTe  matter  to  be  averred 
and  proven  by  Qie  defOidanL 

[Ed.  Note.— For  other  cases,  see  Sale^  Cent 
Dig.  U  mS-1260;  Dee.  Dig.  |  489.*] 

Commissioners'  Oidnion,  Division  No.  2. 
Error  from  County  Court;  Canadian  County; 
W.  A.  Maurer,  Judge. 

Action  by  the  Fifth  Avenue  Library  So- 
ciety against  D.  B.  Phillips.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Be- 
versed  and  remanded. 

W.  M.  Wallace,  of  El  Bmo,  for  plalntlfl  is 
error.  Lndus  Babcock,  of  Bl  Reno,  for  de- 
fendant In  error. 


BBBWEB,  a  TbB  plaintiff  In  wnnr,  u 
plaintiff  below,  sued  the  defendant  In  er- 
ror, as  defendant^  for  a  balance  alleged  to 
be  due  on  tlie  purchase  price  of  a  certain 
25-voIume  set  of  books,  alleging  that  the  saois 
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liad  beea  mid.  ddlvered,  and  aoc^ted  under 
tike  tonu  of  a  certain  written  order  there- 
for, and  wblch  !■  as  fiAlows: 

Cltr.  tukoa,  OkU.  im.  1M7. 

rifth  ATane  Ubrair  Soelttr.  114  Fifth  At*.,  New 
Tork— OentlamM:  PImm  dCKrar  to  ms  ods  B«t 
ReRalMaliie*  BdlUoB  d«  lOM  o<  The  RMp«tb  U- 
t>ni7  of  trnlTanttl  Utonttara'  la  Twrnty-PlT*  wl- 
timea  bonnd  In  Three-Qurtar  XiMitli«r  Ollt  top,  for 
wblch  I  ftCTM  to  pay  Tou  $68.80.  parabls  as  lollowt: 
yiE.00  down  ud  IU.00  aaoh  month  thereattar  until 
th«  fall  taomM  Is  paid,  dafanlt  of  which  nadsn 
th*  wlMla  uaovnt  due.  Tha  tltla  to  Mid  bookt  doM 
not  pus  to  me  until  Umt  are  paid  for  la  fall.  I 
underataad  this  order  1b  not  Babjeot  to  conatermand 
or  cancellation.  It  books  not  as  represented  by 
prospect ui  and  asent  order  la  Told.  No  agreement  la 
valid  other  thaa  embodied  in  this  goutnet 

[Babeertber'a  Signature]      D.  B.  Phillip*. 

BabaeilbarM  occupation,  H.  Banking. 

"         business  address.  

"        roaUlence,  Tnkou,  Okla. 

DeUrMT  books  at 

Paid  to  eslewiaa  in  aoooimt,  FUteM. 
Data^U07. 

Salflemaa,  T.  P.  Laraek. 

The  defendant  admitted  the  execution  of 
the  writing  and  the  receipt  of  the  books,  and 
then  averred,  as  a  defense  to  any  liability 
thereunder,  that  the  books  were  not  of  the 
kind  and  character  as  represented  to  him  by 
the  agent,  tliat  said  agent  had  represented 
Bald  books  to  be  a  general  encyclopedia  and 
equal  to  any  standard  encyclopedia,  and  that 
they  were  not  of  such  character.  Defend- 
ant then  avers  that,  upon  receipt  of  the 
books  and  examination  of  the  saiue,  he  of- 
fered  to  return  them  to  plaintiff  upon  condi- 
tion that  his  advance  payment  of  $10  be  re 
stored  to  him. 

When  the  case  was  reached  in  the  county 
court,  where  It  had  been  lodged  on  appeal 
from  a  justice  of  the  peace  court,  the  queft* 
tlon  was  raised  as  to  where  the  burden  of 
proof  should  be  placed.  The  court  held  that 
the  burden  of  proof  was  on  the  plaintiff, 
and  that  it  was  required  to  show  that  the 
set  of  books  delivered  were  as  represented 
hy  the  prospect ufl  and  agent  The  plaintiff 
objected  to  this  ruling,  refused  to  assume  the 
burden  of  proof  on  this  point,  and  tlie  cause 
was  dismissed  for  failure  to  prosecute. 
Whether  or  not  this  ruling  was  correct  is 
the  only  question  before  us. 

The  admissions  of  the  answer  relieved  the 
plalntm  of  ttie  burden  of  proof,  nnleaa  it  was 
necessary  that  plaintiff  aver  and  prove,  as  a 
condition  precedent  to  recovery,  that  the 
bo<As  delivered  to  def^dant  were  as  i^re- 
eented  by  tbe  proq)ectns  and  agent.  Unless 
sndi  avezment  and  inroof  were  conditions 
precedent,  a  prima  fada  case  was  admitted 
by  tbe  answer,  and,  Jn  the  absence  of  any 
proof,  plaintiff  would  prevail. 

[1-S]  Ordinarily  the  burden  of  proof  as  to 
any  partiCQlar  fact  rests  upon  the  party  as- 
sertlns  such  fact  Jones  on  Evidence,  181. 
Tbe  defendant  having  averred  a  breach  of 
warranty  In  Uiis  cas^  tbe  state  of  the  plead- 
ings pat  tbe  burden  on  him,  unless  we  should 
treat  his  avuments  as  surplusage,  and  bold 


that  the  plaintiff  in  a  suit  on  tbe  contract 
was  required  to  aver  and  prove  as  a  condi- 
tion precedent  to  recovery  tiiat  the  books 
came  up  to  tbe  agent* s  representations.  We 
do  not  think,  under  the  contract  and  dream- 
stances  of  this  case,  that  such  was  required 
of  plaintiff.  We  think  this  was  defensive 
matter,  and  that  tbe  defendant  so  oondnded 
properly,  when,  vrlthont  attach  upon  the  peU- 
tton,  it  was  set  iq>  afflnnattvely  in  tbe  an- 
swer. 

In  Buckstafl  v.  Russell  Co.,  151  U.  S.  626, 
14  Sup.  Ct  448,  38  L.  Ed.  294,  a  somewhat 
similar  situation  was  Involved,  and  the  court 
say:  "But  these  were  matters  to  be  disclosed 
In  the  defense  of  the  action,  and  need  not 
have  been  made  the  subject  of  spedflc  allega- 
tions in  the  petition.  It  was  not  necessary 
to  allege  in  tbe  petition  that  the  engine, 
boilers,  and  pumps  were  ascertained  by  the 
defendants  to  work  to  their  entire  satisfac- 
tion. It  was  snffldent  to  aU^  the  delivery 
of  the  articles,  and  the  expiration  of  the 
time  limited  in  the  contract  for  the  pay- 
ments. In  reaqpect  to  the  guaranty  of  tbe 
plalntUt  that  the  ooglneB,  boilers,  and  pumps 
would  work,  and  that  tiie  engines  would  fur- 
ni^  tbe  stipulated  amount  of  horse  power, 
and  be  as  economical  of  fuel  and  as  durable 
as  a  Corliss  noncpndanslng  engine,  it  need 
only  be  said  that  those  were,  also,  matters 
to  be  alleged  and  proved  by  defendantB  in 
support  of  their  conntordalm." 

Id  Neal  v.  fiOiewalter,  5  Ind.  ^ip.  147,  31 
N.  B.  848,  It  was  held,  in  a  suit  on  a  contract 
for  tbe  sale  cS.  "flrst-dass  flour  barrds,"  that 
It  was  not  necessary  to  allege  in  the  com- 
plaint that  the  barrels  were  of  the  kind 
named  In  the  contract  Hie  court  say: 
"HiIb  was  not  an  action  for  ^breach  of  tbe 
executory  contract  The  plsintlff  did  not 
complain  of  a  refusal  to  receive  the  barrels. 
It  while  tbe  contract  was  executory,  the 
stipulation  In  questlott  amonnted  to  mere 
description  of  the  kind  and  qnaUty  of  tbe 
goods  to  be  sold,  the  existence  of  which 
qualltr  would  be  a  condition  precedent  to  the 
obligation  of  tbe  buyer  to  accept,  It  was  not 
necessary  to  all^  ite  performance  by  him, 
for  the  reason  that  the  sale  bad  been  consum- 
mated by  delivery  and  diange  of  ownership 
in  the  goods,  and  bis  action  was  one  to  re^ 
cover  the  price.  If  tSie  sUpnlatlon  shoold  be 
regarded  as  an  engagement  on  the  part  of 
tbe  seller,  which  would  survive  the  consum- 
mation of  the  ezecntory  contract  of  sale  and 
constitttte  a  warranty,  then  it  was  a  collater^ 
al  undertaking;  its  object  bdng  to  furnish 
a  remedy  to  the  buyer  wbldi  be  wonld  not 
have  under  the  contract  to  which  it  was 
collateral,  and,  in  an  action  to  recover  tbe 
price,  it  was  for  the  buyer  to  set  up  a  breach 
of  it  and  it  did  no  devolve  upon  the  sdler 
in  bis  action  to  recover  tbe  contract  price, 
to  specially  allege  performance  of  the  collat- 
eral undertaking."  See,  also,  19  Ihicy.  P.  9s 
P.  S2:  Grlswold  v.  Scott,  13  Ga.  210. 

In  this  case  the  contract  for  tbe  porduus 
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of  ttie  books  when  made  was  executory ;  had 
the  books  been  forwarded  under  its  terms, 
and  defendant  had  refnsed  to  accept  them, 
and  a  snlt  had  been  brought  for  damages 
for  the  breach  In  refusing  the  books,  it  would 
hare  been  necessary  to  aver  and  prove  that 
the  books  were  In  all  things  such  as  describ- 
ed in  the  contract,  thus  showing  a  reason 
why  the  failure  to  accept  was  actionable. 
But  the  books  In  this  case  had  been  dellrered 
and  accepted  by  the  defendant,  thus  com- 
pleting the  contract,  and  the  suit  was  for  the 
balance  doe  on  the  purchase  price.  If,  in 
fact,  after  accepting  the  books,  they  were 
found  to  be  not  up  to  the  representations  of 
the  prospectus  and  agent,  the  defendant 
could  elect  either  to  keep  them  notwithstand- 
ing such  fact  and  pay  for  them,  or  to  season- 
ably rescind  the  sale,  as  was  attempted,  In 
which  case  it  was  Incumbent  on  the  defend- 
ant to  aver  and  prove  his  right  to  rescind. 

Ordinarily  the  burden  of  proof  Is  on  the 
party  relying  on  a  breach  of  warrant?  to 
show  not  only  the  warranty,  but  the  breach 
thereof.  85  Cyc  457,  and  notes  23  and  24. 
as  extended  In  1913  annotations,  at  page 
3574;  Spauldlng  Mfg.  Co.  v.  Holiday,  82  OkL 
823,  124  Pac  36. 

This  leads  us  to  conclude  that  the  burden 
was  on  the  defendant,  and  that  the  court 
erred  In  holding  otherwise  to  the  substantial 
Injury  of  plaintiff. 

ThiB  must  result  In  a  teTersal  and  remand 
of  ttie  case, 

P£B  CUBIAM.   Adopted  In  whol& 


TABH  LAND  MORTGAGE  GO.  et  al. 
.  WILDE. 
(Supreme  Court  of  Oklahoma.   Oct  14,  1918.) 

(SyUahut  hy  the  Court,) 

1.  VnifDOB  Ain>  PuacHAraa  (|  151*)  — Fkb- 

FORUANCE  OF  GONTBACT— WaBBANTT  DBBD. 
Where  a  copartnership  contracts  to  con- 
vey to  another  by  its  warranty  deed  a  certain 
tract  of  land  the  title  to  whidi  at  the  time  is 
▼ested  in  some  third  party,  the  procuring  of  the 
conveyance  of  the  land  by  such  third  party  with 
hia  warranty  will  not 'answer  the  requirements. 
The  part?  who  is  to  receive  the  deed  is  entitled 
to  have  the  warranty  of  him  who  agreed  to 
convey  as  a  further  security  of  title. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
l^irchaser,  Oent  Dig.  H  288-303;  Dec.  Dig.  § 
151.»] 

2.  VlNDOB   AND    PUBCHASEB    {I  137*)— CoW- 
TBACTS— BlNDIWO  EFFECT  OF  PBOVIBIOIT. 

The  courts  generally  hold  that  parties  have 
the  rii^ht  to  make  any  contract  which  is  not  un- 
lawful nor  against  public  policy.  They  have 
the  right  to  provide  for  an  arbitrator  whose  de- 
cisions, in  the  absence  of  fraud,  shall  be  Goal. 
Tbey  have  the  right,  in  making  a  contract  for 
the  sale  of  land,  to  make  nn  attorney  or  any 
one  else  exclusive  and  final  judge  as  to  whether 
or  not  the  title  is  defective.  In  soch  case,  the 
courts  are  inclined  to  leave  the  parties  to  abide 
by  the  contract  as  tbey  have  made  It,  and  not 
to  make  a  different  one. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purehaser,  Cent.  Dig.  |  260;  Dec  Dig- 8  137.*] 


3.  Vendob  and  Pubohasbb  d  341*)— Recov- 

KBT  OF  PUBOHAn  HomET  —  DBBCTIOS  CM 

Vbbmct. 

Where  a  copartnership  contracts  to  convey 
real  estate  by  its  warranty,  such  title  to  be  pco- 
nounced  perfect  by  an  attoraer  selected  by  the 
party  who  is  to  reoslTe  the  deed,  and  futiier 
contrmcta  tbaJt  in  tlie  event  of  fallnre  to  do  tibtat 
things  it  will  return  the  money  previondy  pud. 
then  in  a  suit  to  recover  back  the  amount  paid 
for  failure  to  do  such  things,  and  the  proof 
shows  a  failure,  aod  there  is  no  evidence  to  the 
contrary,  it  Is  not  error  to  direct  a  verdict  tor 
the  return  of  the  amount  paid. 

[Ed.  Mote. — For  other  cases,  see  Vendw  and 
Purchaser,  CenL  Dig.  H  1008-1017 ;  Dec  Die. 
8  341.»1 

Oftininl  flriftuf raf  OldnlOD,  DlidtfiBi  No.  2. 
Error  from  Snpeiior  Court,  Mnrtogee  Coun- 
ty; Farrar  L.  McCain,  Judse: 

Action  by  J.  G.  Wilde  asainst  tlio  Farm 
I«nd  Mortgage  Oompany,  a  copartnexshift 
and  otlrau  Judgment  tor  plaintiff,  and  de- 
foidants  bring  wror.  Affirmed. 

Benj.  F.  Bloe  and  Thoe.  D.  Lyons,  twth  of 
Tulsa,  for  plaintiffs  In  error.  Hutchings  & 
German  and  AUm  ft  Nichols,  aU  of  MoAo- 
gee^  for  defendant  in  error. 

HARBISON,  O.  This  action  was  began  in 
the  superior  court  of  Muskogee  county,  Oc- 
tober 10,  1909,  by  John  L.  Wilde  against  the 
Farm  lAnd  Mortgage  Company,  a  copartner- 
ship consisting  of  Carl  Anderson,  Setit  Ely, 
and  J.  E.  Tomlinson,  on  a  contract  for  pur- 
chase of  real  estate.  The  plaintiff  alleged,  in 
substance^  that  on  August  14,  1909,  he  en- 
tered Into  a  written  contract  with  defendant 
for  the  purdiase  of  certain  tracts  of  real 
estate  aggregating  660  acres,  situated  la 
Mcintosh  county.     The  contract  was  at- 
tached to  and  made  a  jtart  of  the  [>etltloii, 
and  provided  that  the  agreed  purchase  price 
should  be  $14,000,  $3,000  of  which  was  to  be 
paid  In  band,  and  was  paid  at  the  time  of 
the  execution  of  the  contraf;t,  the  balance  to 
be  paid  on  delivery  of  deed  and  abstract 
showing  perfect  title,  same  to  be  delivered  on 
or  about  October  10,  1909.    It  provided  fur- 
ther, that  the  first  party  (the  company)  was  to 
furnish  an  abstract  of  title  down  to  date, 
showing  perfect  title  tree  of  all  ralld  liens, 
and  to  give  warranty  deed.    It  provided, 
f  uKher,  that  such  abstract  was  to  be  psssed 
upon  by  a  resident  lawyer  of  Oklahomi,  to 
be  selected  by  the  second  party,  Wilde,  and 
further  provided  that  In  case  the  first  party 
be  unable  to  furnish  the  deed  and  abstract 
showing  perfect  title  as  set  forth  in  the  con- 
tract, thai  the  first  party  should  repay  to  the 
second  party  all  payments  made  on  the  cod- 
tract,  same  to  constitute  full  settlement  of 
all  claims  of  either  party  to  the  contract 
For  failure  on  the  part  of  the  company  to 
furnish  such  abstract  and  Its  r^nsal  to 
repay  the  $3,000,  plaintiff  Instituted  this  ft^ 
tion  for  the  recovery  of  the  $3,000,  Interest 
and  costs.   Defendant  answeral,  admltdog 
the  allegation  of  copartnerah^  of  the  com- 
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pany  and  file  «BteTliis  Into  the  inHitract,  bat 
alleged  tlutt  bi  Oie  description  of  the  Tarions 
sabdlTlBlons  at  land  In  the  contract  a  cer- 
tain 40  aCKfl,  to  wit,  the  8.  W.  qnarter  of 
section  8,  township  10,  range  17,  was  by 
mutual  mistake  Indiided  In  the  contract, 
wbereas  the  Intrat  of  the  parUea  to  the  con- 
tract was  not  to  Indnde  snch  40-acre  tract, 
that  def^dant  company  had  contracted  to 
coDT^  only  (ESQ  acres,  and  did  not  ctmtract 
to  convey  the  40  acres  In  question,  and  that 
plalntlfl  80  understood  the  contract  at  the 
time  It  was  entered  Into.  The  answer  farther 
alleged'  that  defendant  had  performed  all 
the  conditions  required  of  it,  but  that  plain- 
tiff bad  refused  to  pay  the  balance  due  under 
said  CMttract,  upon  the  groand  that  defend- 
ants had  refused  to  conv^  title  to  the  said 
40-acre  tract  In  Question.  Defendant  also 
alUeed  damages  in  the  sum  of  $7,000,  and 
payed  Judgmoit  for  MOOO  In  addition  to 
tbe  $3,000  already  received.  The  issues  be- 
ing thus  Joined,  tbe  cause  was  tried  in  Jan- 
nary,  1911,  resnltlag  In  a  perraiptory  In- 
struction in  favor  of  plaintiff  for  the  sum  of 
98,332^.  From  sndti  judgment  the  mortgage 
company  appeals. 

[1]  Numerous  asdgnments  of  error  are 
made  by  i^ntifC  In  error,  but  the  dedslTe 
lasoe  Involved  In  the  case  is  wheUier  the  com- 
pany, under  the  terms  of  the  written  con- 
tract, tendered  to  Wilde  the  Character  of  deed 
contemplated  in  the  contract,  together  with 
an  abstract  showing  perfect  title  to  the  land. 
A  pnvar  determination  of  this  Issue  does 
not  require  a  determination  of  the  question 
whetliK  the  extra  40  acres  was  Included  In 
the  contract  or  not.  The  record  shows  that 
no  deed  from  the  company  to  Wilde  was 
ever  tendered  to  the  remaining  portion  of  the 
land.  Tbe  record  shows  that  Anderson,  one 
of  Uke  members  of  the  copartnership,  bad 
procored  deeds  to  himself  for  620  acres  of 
the  land,  and  Oiat  he  tendered  a  deed  from 
himselt  and  his  wife  to  sncb  tncts  to  Wilde, 
through  his  attwney  Allen.  But  this  was  not 
tlw  contract  mie  contract  was  that  the 
comiMUiy  sbould  make  Wilde  a  warranty 
deed  to  the  land,  and  Wlldv  may  have  been 
Jnstlfled  in  preferring  a  wananty  tnm  the 
company  ratiier  than  a  warranty  ttom  An- 
derson and  his  wife,  or  from  the  individual 
members  of  the  company.  This  was  the  war- 
ranty he  had  contracted  for  and  agreed  to 
pay  Us  mon^  fbr,  and  which  under  the  law 
be  had  a  right  to  demand:  "Where  one 
party  agrees  to  conv^  to  another  by  war- 
ranty deed  a  certain  tract  of  land,  the  legal 
title  to  vrtilch  Is  vested  in  a  fiiird  person, 
the  procuring  of  tb»  conveyance  of  the  land 
by  sndi  third  person  with  his  warranty  will 
not  answer  its  reqnirementa.  The  party  who 
was  to  rec^ve  the  deed  is  entitled  to  have  the 
personal  covenants  of  Um  who  agreed  to  con- 
vey as  a  farther  security  for  his  title.*'  1 
Warvelle  on  Vendors.  S  847.  Orabtree  v. 
Levbm  68  m.  52«;  Budd  v.  SavelU,  44 
Ark.  145;  Mdlnny  t.  Bletdber,  24  Kan. 


ttT4;  Bniftaer  v.  ICCGonnell.  17  ilL  21S,  63 
Am.  Dea  364. 

[23  And  aside  from  this,  the  contract  pro- 
vided "said  abstract  to  be  passed  upon  by  a 
resident  lawyer  of  Oklahoma,  employed  by 
second  party."  This  clause  does  not  neces- 
sarily Invly  that  such  lawyer  was  to  be  the 
attorn^  of  yniAe  any  more  than  he  was  to 
be  tbe  attorney  of  the  company.  It  might 
Imply  Qrnt  he  was  to  be  paid  by  Wilde,  but 
It  does  specifically  state  "said  abstract  to 
be  passed  upon  by  a  resident  lawyer  of  Okla- 
homa," and  this  necessarl^  Implies  that  such 
lawy^  sbonld  have  authority  and  was  bound 
In  honor  to  reject  same  unless  It  showed  a 
perfect  title.  Olie  lawyer  claimed  In  his  testi- 
mony that  at  the  time  the  abstract  was  pre- 
sented to  him  for  ^aminatlou  It  disclosed 
a  defective  title,  in  that  It  showed  that  tbe 
deed  from  certain  allottees  to  a  portion  of 
the  land,  which  at  that  time  required  tbe 
approval  of  the  Secretary  of  the  Interior,  had 
not  been  so  approved,  that  it  also  showed  that 
the  probate  proceedings  In  reference  to  cer- 
tain minor  heirs,  through  whom  the  title  to 
other  portions  of  the  land  was  to  come,  was 
also  defective,  and  also  pointed  out  other 
defects  and  Irregularities  in  the  probate 
proceedings  which,  in  his  Judgment,  rendered 
the  title  bad,  and  that  for  such  reasons  he 
rejected  tbe  tltl&  This  provision  of  tbe  con- 
tract that  the  title  should  be  passed  upon  by 
a  resident  attorney  was  entered  into  by  both 
parties  to  the  contract  Either  party  had  tbe 
right  to  rely  upon  the  Judgment  and  oplnton 
of  such  lawyer.  "The  courts  generally  holt] 
that  parties  have  tbe  right  to  make  any  con- 
tract which  Is  not  unlawful  nor  against  pub- 
lic policy.  Tbey  have  ttie  right  to  provide 
for  an  arbltrabnr,  whose  decision,  in  the  ab- 
sence of  frand,  shall  be  flnaL  They  have  the 
right.  In  making  a  contract  fbr  the  sale  of 
lands,  to  make  an  attorney  or  any  one  else 
exdnslve  and  final  Judge  as  to  whether  or 
not  the  title  Is  defective.  In  snch  case  the 
courts  are  intained  to  leave  the  inrtles  to 
abide  by  the  contract  as  .they  have  made  it 
and  not  to  make  a  different  one."  Simmons 
V.  Zimmerman,  144  Cal.  264,  79  Paa  452,  1 
Ann.  Cas.  850.  Also  Bromi  v.  Tester,  18 
Am.  Bep.  463;  Gibson  v.  GranMie^  S9  Mich. 
49,  88  Am.  Bep.  351;  Zaleski  v.  Clark,  44 
Conn.  218,  26  Am.  Bep.  446;  Goodrich  v.  Tan 
Nortwick,  43  IlL  445;  Goodwine  v.  Eelley. 
88  Ind.  App.  67,  70  N.  a  834;  Sllsby  Mfg. 
Co.  V.  Town  of  Chlco  (a  C)  24  Fed.  894; 
Wood  Beeping  ft  Mowing  Hach.  Co.  v.  Smith, 
SO  mdh.  -56S,  15  N.  W.  906,  46  Am.  Bep.  67. 
The  compaiv  having  failed  In  tbeae  two  es- 
sential provisions  of  the  contract,  and  hav- 
ing contracted  that  In  event  of  failure  to  do 
these  things  it  would  return  the  money  paid, 
we  see  no  reason  why  it  ^ould  not  be  re- 
quired to  do  so^  nor  error  in  the  court's  re- 
quiring It  to  do  so.  These  were  the  considera- 
tions which  WUde  contracted  to  pay  his  mon- 
ey for — a  title  warranted  by  the  company 
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and  pronounced  perfect  by  an  attorney  upoo 
whose  Judgment  he  relied. 

[3]  There  being  no  evidence  that  these 
things  were  done,  we  esfi  no  error  on  the  part 
of  the  court  in  diractlng  a  verdict  t<a  the 
return  of  the  money. 

The  Judgment  Is  affirmed. 

PEA  GUBIAU.  Adopted  In  whol& 


6BAHAH  et  aL  ▼.  ATWOOD. 
(Bnpnme  Court  of  OUahraua.   Nor.  25.  1913.) 

(Byllahiu  Jty  Oa  Oomrt.) 

1.  Apfxai.  and  Ebbob  (I  671*>— Gui-Madi^ 
Bdpficibkct— Evidence. 

Where  cfuudderation  of  the  anignmenti  of 
error  reqniz«  an  examination  of  the  evidraoe, 
and  the  case-made  does  not  contain  an  affirma- 
tive recital  that  it  contains  "all  the  evidence" 
introduced  at  the  trial,  no  questions  for  review 
are  presented  by  such  assi^ments. 

[Ed.  Note.— E*or  other  cases,  see  Appeal  and 
ErroK  GenL  Dig.  H  2867-2872;  Dea  Dig.  I 

2.  Appeai.  and  Ebbob  (|  638*)— Oasb-Uadb 
— Cbbtificatb, 

The  signature  of  the  trial  judge  to  the  cer- 
tlfieate  settling  a  case-made  not  being  attested 
by  the  seal  of  the  ooort,  and  the  case-made 
not  having  been  filed  with  the  papers  in  the 
case,  as  required  by  section  5242  of  Rev.  Laws 
1910,  no  questions  for  review  are  presented  by 
snch  record,  and  the  appeal  should  lie  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  U  2786^  2786;  Dec  Dig.  | 
688.*] 

CommlBstoners*  OidnbHi.  Dlvlaton  No.  2. 
Error  trom  Ootm^  Conr^  Garvin  County; 
W.  B.  Mitchell,  Jodgfc 

Action  br  O.  A.  Atwood  i^alnst  Will  Gra- 
ham and  others  on  an  account  for  labor  per- 
formed and  board  and  lodging  of  certain 
laborers.  Judgment  for  plalntlflC,  and  de- 
fendants bring  error.  Dismissed. 

Jas.  S.  Twyford  and  Giddlngs  &  Oiddlngs, 
all  of  Oklahoma  City,  for  plaintUCs  In  error. 
Thompson  &  Patterson,  of  Pauls  Vallor,  for 
defendant  In  error. 

GALBBAITH,  0.  Two  reasons  appear 
why  the  record  In  this  case  presents  no  ques- 
tion for  review. 

[1  ]  First.  The  errors  assigned  in  the  main 
require  an  examination  of  the  evidence  In- 
troduced at  the  trial  in  the  court  below. 
The  case-made  contains  no  recital  that  It 
'contains  "all  the  evidence"  introduced  at 
the  trial,  and  an  examination  of  it  shows 
affirmatively  that  It  does  not  contain  all  the 
evidence.  It  appears  that  a  'Certain  written 
statement  of  account  and  certain  time  checks 
that  were  material  In  establishing  the 
amount  of  the  plalnttfTs  claim,  and  which 
were  introduced  In  evidence,  have  not  been 
Incorporated  In  the  case- made.  Waltfaam 
Piano  Co.  V.  Wolcott,  135  Pac.  339. 

[2]  Second.  The  case-made  Is  not  suffl- 
clently  authenticated.   The  certificate  of  the 


trial  Judge  to  the  case-made  bears  date  at 

April  20.  19U ;  but  the  seal  of  the  court  Is 
not  attained  thereto,  nor  does  It  appear 
that  the  case-made  was  filed  with  the  papers 
In  the  case,  as  required  bf  section  B242,  Bev. 
Laws,  1910.  Stallard  t.  Knapp,  9  OkL  581, 
60  Pac.  234;  Marple  t.  Farmer^  &  Mer- 
chants' Bank,  28  Okl.  810,  IIS  Pac.  1124; 
Brooks  et  al.  v.  United  Mine  Workers  of 
America,  128  Pac  236;  Olilahoma  City  v. 
McKean,  135  Pac.  19;  Harmon  t.  McCor^ 
mack,  136  Pac.  1062,  handed  down  October 
14,  1913,  and  not  yet  oOdaUy  r^rted. 

It  follows  iliat  the  app«l  should  be  dis- 
missed. 

FEB  OCBIAM.  Adopted  In  whoKb 


r.  W.  BXFZ  &  SON  V.  ART  WALL  PAPBB 
MILLS. 

(Supreme  Court  of  Okahoma.   Nov.  26,  1813.) 

(Bi/ttdbtu  fty  ik4  Oomi.) 

1.  Contbacts  (I  117*)— Bbstbaint  or  Tbadb. 

An  agreement  of  a  retailer  to  buj  a  par- 
ticular line  of  goods  exclusively  fiosa  a  certain 
manufacturer  thereof,  for  a  limited  period  of 
time,  and  confined  to  a  particular  locaii^,  in 
consideration  of  other  covenants  therein  of  mat 
tual  advantage  to  the  parties,  and  when  otbei^ 
wise  unobjectionable  under  the  law,  is  not  in- 
valid I>ecau8e  in  restraint  of  trade. 

[Ed.  Note.— For  other  fuiees,  see  Contracts, 
Gent  Dig.  H  664-669;  DecTDig.  1  117.*]  * 

2.  CoKTBAOTs  (i  116*)— Restraint  or  Tbadk. 

A  contract  between  individuals,  the  main 
purpose  and  effect  of  whliA  is  to  promote,  ad- 
vance^ and  Increase  the  business  of  those  malt- 
ing 1^  will  not  be  held  to  be  in  restraint  of 
trade  and  eonunerce  merely  because  its  opersr 
tion  might  possibly,  in  some  slight  or  theoreti- 
cal way,  incidentally  and  indureetly  lestiiet 
such  trade  and  commerce. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent  Dig.  H  542-652;  DecToig.  |  116.*! 

3.  SaUCS  (%  62*)— AOTXOH  VOB  Fbicb— Bobobh 

OF  PBOor. 

In  a  suit  for  a  balance  due  for  goods  un- 
der the  terms  of  a  written  contract,  where  the 
answer  admits  the  ezecutiott  of  the  contract 
and  the  receipt  of  the  goods  at  the  price  claim- 
ed, and  defends  on  the  grounds  that  the  ctm- 
tract  is  illegal  and  nnennrceable,  and  was  pro- 
cured tlirough  fzand,  the  burden  ol  looof  Is  on 
the  defendant 

[Ed.  Note.— For  other  cases,  aee  Sales,  Gent 
Dig.  H  US-144,  1045 ;  Dec  Dig-  I  52-*] 

4.  Evidence  441*)— Wbitten  Conthact— 

MeBOEB  of  ObAL  NEQOTtATIONS. 

Alt  prior  and  contemporaneous  oral  negoti- 
ations are  merged  into  a  written  contract  final- 
ly entered  into,  and  which  fully  covers  the  sob- 
ject-matter  of  snch  negotiations. 

[Ed.  Note.— For  other  cas^  see  Bridwce, 
CMt  Dig.  II 1719,  1723-17637l76&-184^  20B0- 
^7;  ^.Dig.  1441.*] 

Commissioners*  Opinion,  Division  No.  3. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  by  the  Art  Wall  Paper  &mis  against 
J.  W.  Rlpy  &  Son.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 


•For  other  esses  see  same  topic  and  mcUoh  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Ker-H&  SvltB  A  Rep'r  ladszes 
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U.  FvltMw  of  OkUAoma  at;.  toT  ^alntlfl 
In  orror.  B.  a  Mc^danui,  of  Oklaboma  City, 
for  flwfimdaiit  m  enw. 

BBBWBB,  O.  TlM  Art  W«U  Paper  MtUs. 
a  corporation  of  Dailaa,  Tex^  brought  this 
mit  In  tbe  dlBtrlct  coort  a«aliut  J.  W.  Blpy 
ft  Son.  a  copaitiieralil|»,  to  reooTer  the  pur- 
diaae  price  of  certain  goods,  wares,  and  mer- 
chandise, Hdd  and  deUveied  In  purmance  to 
a  certain  written  contract  executed  fay  the 
parties.  We  vUl  hereafter  refer  to  the  pai^ 
ties  as  ther  were  called  In  the  trlid  court 
^nie  case  was  tried  to  a  Jury,  and  a  verdict 
returned  In  favor  of  the  plaintiffs.  The  de- 
fendants, 3^1ntilh  in  error  here,  bring  up 
the  case  on  case-mad^'  and  In  their  brief 
seem  to  rely  upon  the  following  al^^  er- 
rors: First  Overruling  defendanlfs  demur- 
rer to  the  petition.  Second.  Fladng  the  bur- 
den of  proof  upon  th«  defendant  Third. 
The  ex<dnd<ni  of  evidence  ofEwed  by  defi- 
ant 

[1,  Z]  3.  TSm  defendants  claim  tliat  plain- 
tifl*s  petition  iB  demurrable  for  -the  reason 
that  the  suit  la  based  upon  a  certain  written 
contract  trade  agreement  attached  to  and 
made  a  part  of  the  petition,  and  which  it  la 
alleged  shows  upon  its  face  that  tt  is  an 
agreement  In  restraint  of  trade  and  com- 
merce, and  Is  therefore  void;  and,  that  being 
void,  the  plaintiff  cannot  recover  for  the 
goods  sold  and  d^vered  in  pursuance  of  its 
terms.  The  portion  of  the  agreement  which 
it  is  chdmed  has  the  above  effect  is  a  pro* 
^slon  Inserted  in  it  requiring  the  defendants 
to  handle  only  the  wall  papers  manufactured 
and  kept  for  sale  by  plaintiff  during  the  life 
of  the  contract,  whidi  was  from  Ainil  Gt3i 
to  January  5th  foUowli^  In  other  words, 
that  the  defendanto  agreed  that  for  the  limit- 
ed period  of  time  named  in  the  contract 
they  would  boy  931  their  wall,  papers  from 
the  plaintiff.  We  do  not  believe  that  this 
agreemoit  has  the  ^foct  contended  for.  It 
Is  not  pointed  out;  and  from  a  reading  of 
the  contract  we  do  not  t>elieve  it  can  be  point- 
ed out,  wherein  this  contract  has  the  eitect 
ol  restraining  trade,  or  competiUon  in  trade, 
BO  as  to  bring  it  within  the  denun<datlon  of 
the  law.  The  plaintiffs  are  wholesale  dealers 
in  wall  paper,  and  had  traveling  salesmen  in 
Oklahoma  and  Indian  Tn-ritory  at  the  time 
this  contract  was  made  in  1904.  The  de- 
fendants are  retail  dealers  in  CttLlahoma  City. 
In  return  for  defendant's  agreement  that  for 
a  certain  period  of  time  they  would  buy  their 
wall  paper  exclusive  from  plaintiff,  and 
would  keep  in  stock  a  complete  line  of  the 
same,  the  redproc^  agreement  was  made  by 
plaintiff  that  Its  traveling  salesmen.  In  the 
two  terribnrles  named,  would  send  their 
"stock  All  In  orders"  to  be  filled  ftom  defend- 
ant's stock,  and  for  which  sales  they  received 
the  profits.  If  plaintiff  was  going  to  give 
defendanto  the  benefit  of  certain  sales  made 
by  its  travding  salesmen  from  samples  of  Its 
line  of  papers  in  stock.  It  certainly  was  not 


unreasonable  to  require  def»danta  to  carry, 
for  the  time  bting,  only  its  line  of  papers. 
It  seems  to  us  that  the  effect  of  this  agree- 
ment wbeo  all  of  ito  terms  are  considered,  is 
to  promote  and  foster  the  trade  of  both  par- 
ties, rather  than  otberwlsa  The  contract 
does  not  undertake  to  fix  the  price  at  which 
defendanto  might  sell  the  goods.  It  does 
not  restrict  the  plaintiff  from  selling  its  goods 
to  others,  nor  does  it  restrict  either  party 
from  selling  goods  to  any  other  person  or 
class  of  persons.  The  parties  themselvee  are 
not  competitors,  nor  does  the  contract  affect 
the  competitors  of  defendants,  nor  can  we 
see  wherein  it  could  injuriously  aftect  the 
public  We  think  these  views  find  ami>le  sup- 
port in  the  authorities. 

An  agreement  of  a  retailer  to  buy  a  par- 
ticular line  of  goods  ezclusively  from  a  cep> 
tain  manufacture  thereof,  for  a  limited  pe- 
riod of  time,  and  confined  to  a  particular  lo- 
cality. In  consideration  of  other  oovenante 
therein  of  mutual  advantage  to  the  parties, 
and  what  otherwise  unobjectionable  under 
the  law,  la  not  invalid  because  in  restraint  of 
trad&  Threlkeld  v.  Steward.  24  OkL  408, 
103  Pac  630.  138  Am.  St  Bep.  888;  Trent- 
man  V.  Wahrenburg  et  at,  80  Ind.  App.  S04. 
65  N.  B.  1057;  Brown  v.  BounsaveU,  78  IlL 
589;  live  Stock  Ass'n  v.  Levy,  64  N.  T.  Su- 
per. Ot  82;  Diamond  Hatch  Co.  v.  Rod)er, 
106  N.  T.  478,  18  N.  E.  418,  60  Am.  Bep.  464; 
Olmstead  v.  DistUUng  ft  0.  F.  Oo.  (a  a)  77 
Fed.  266;  Arnold  Bros.  v.  Kreutaer  ft  Wa- 
sem,  67  Iowa.  314,  25  N.  W.  138;  Eron- 
schnab^-Smiai  Go.  r.  Kronschnabel,  87  Hlnn. 
230.  91  N.  W.  882. 

A  contract  between  Individuals,  the  main 
purpose  and  effect  of  which  Is  to  ivomote, 
advance  and  Increase  the  business  of  those 
making  it  wUl  not  be  held  to  be  In  restraint 
of  trade  and  ctHnmeroe  merely  because  ite 
operations  might  possibly,  in  some  slight  or 
theoretical  way,  Inddentally  and  indirectly 
restrict  such  trade  and  commerce.  This 
view  is  fully  sustained  by  the  Supreme  Court 
of  the  United  Stetee  in  various  decisions. 

In  Anderson  et  aL  v.  United  States  171  U. 
8.  604,  19  Sup.  Ct  60,  43  Ll  Ed.  800^  it  Is 
said:  "Where  the  snbjoctrmatter  of  the 
agreement  does  not  dlrecOy  r^to  to  and  act 
npon  and  embrace  Interstate  commerce,  and 
where  the  undisputed  facte  clearly  show  that 
the  purpose  of  the  ftgreement  was  not  to 
regulate,  obstruct,  or  restrain  that  commerce, 
but  that  it  was  entered  into  with  the  object 
of  properly  and  fairly  regidatlng  the  transac- 
tion of  the  business  in  which  the  parties  to 
the  agreement  were  engaged,  such  agreement 
will  be  uphdd  as  not  within  the  statute, 
where  it  can  be  seen  that  the  character  and 
terms  of  the  agreement  are  w^  calculated 
to  attain  the  purpose  for  whldi  it  was  form- 
ed, and  where  the  effect  of  Ite  formation  and 
enforcement  npon  Interstate  trade  or  com- 
merce Is  In  any  event  bnt  indirect  and  In- 
cidental, and  not  its  purpose  or  object  As 
is  said  In  Smith  r.  Alabama.  124  U.  &  465, 
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473,  8  Sup.  Ot.  564,  31  U  Ed.  508,  510,  1  In- 
terst  Com.  B.  804:  'T^ere  are  many  cases, 
howerer,  where  the  acknowledged  powers  of 
a  state  may  be  exerted  and  applied  in  such 
a  manner  as  to  affect  foreign  or  Interstate 
commerce  without  being  Intended  to  operate 
as  commercial  regulations.*  The  same  is 
tme  as  to  certain  kinds  of  agreements  en- 
tered Into  between  persons  engaged  In  the 
same  business  for  the  direct  and  bona  fide 
purpose  of  properly  and  reasonably  regulat- 
ing the  conduct  of  their  business  among 
themselves  and  with  the  public.  If  an  agree- 
ment of  that  nature,  while  apt  and  proper 
for  the  purpose  thus  Intended,  should  pos- 
sibly, though  only  indirectly  and  unintention- 
ally, affect  Interstate  trade  or  commerce.  In 
that  event  we  think  the  agreement  would  be 
good.  Otherwise  there  is  scarcely  any  agree- 
ment among  men  which  has  interstate  or 
foreUin  commerce  for  Its  subject  that  may 
not  remotely  be  said  to,  in  some  obscure  way, 
affect  that  commerce  and  to  be  therefor 
void." 

In  Whltwell  T.  Continental  Tobacco  Co., 
125  Fed.  454.  60  C.  C.  A.  290,  64  L.  B,  A.  689, 
Judge  Sanborn,  after  discussing  contracts 
and  agreements  which  would  constitute  a 
combination  or  conspiracy  In  restraint  ot 
trade  adds:  "It  on  the  other  hand,  it  pro- 
mote or  but  Incidentally  or  Indirectly  re- 
stricts competiaon,  while  its  main  purpose 
and  chief  effect  are  to  foster  the  trade  and 
to  increase  the  business  of  those  who  made 
and  opwate  It,  thai  it  is  not  a  contract,  com- 
bination, or  conspiracy  In  restraint  of  trade, 
within  the  true  Interpretation  ot  this  act, 
and  it  Is  not  subject  to  Its  denunciation." 
And  cites  to  support  the  statement  the  fol- 
lowing authorities:  "Hopkins  t.  U.  S.,  171 
tr.  S.  678,  592,  19  Snp.  Ct  40,  43  U  Ed.  290; 
Anderson  t.  U.  S.,  171  U.  S.  604,  616, 19  Sup. 
Gt  50,  4S  L.  Ed.  300;  U.  S.  r.  Joint  Traffic 
Ass'n,  171  n.  S.  605,  668,  19  Sup.  Ot.  25,  43 
L.  Bd.  259;  Addyston  Pipe  &  Steel  Go.  v. 
V.  S..  175  U.  S.  211,  245.  20  Sup.  Ct  96,  44 
L.  Ed.  136;  n.  S.  Chemical  Co.  t.  Provident 
Gtaemlcal  Go.  (a  C)  64  Fed.  946;  California 
Steam  Navigatlrat  Co.  t.  Wright,  8  OaL  268, 
66  Am.  Dec;  611;  Small^  t.  €h«en^  52 
Iowa,  241,  8  N.  W.  78,  86  Am.  Rep.  267; 
Schwalm  v.  Holmes,  ^  Cal.  666 ;  In  re  Oreen 
(a  a)  62  Fed.  104,  116-117;  In  re  Orice 
(a  G.)  70  Fed.  627,  644;  Allgeyer  t.  Louisi- 
ana, 166  V.  S.  678,  689,  IT  Sup.  Gt.  427,  41  L. 
Ed.  832 ;  State  v.  Goodwill  [33  W.  Va.  179] 
10  S.  E.  285,  286,  6  L.  B.  A.  621,  26  Am.  St 
Bep.  863;  People  t.  GUlson,  100  N.  t.  389, 
398, 17  N.  B.  343,  4  Am.  St  Bep.  465;  Butch- 
ers' Union  Go.  v.  Crescent  City,  etc..  Go.,  Ill 
U.  S.  746,  766,  i  Snp.  Ct  652,  28  I*.  Ed.  586; 
Welch  T.  Pheli»  &  Blgelow  Windmill  Go.  [89 
Tex.  663]  36  S.  W.  71;  Commonwealth  t. 
Grinstead,  111  Ky.  203,  63  S.  W.  427  [56  L 


B.  A.  709] ;  Walsh  t.  Dwight  [40  App.  Dir. 
613]  68  N.  Y.  Sui^.  01,  93 ;  Brown  v.  Boon- 
savell,  78  lU.  589 ;  Noyes  on  Intercorporate 
Belations,  |  388,  p.  563." 

[3]  2.  The  conrt  correctly  placed  the  burden 
of  proof  upon  the  defendants.  The  plaintiff 
sued  for  a  balance  due  for  goods  sold  under  a 
contract,  setting  out  the  contract  and  a  com- 
plete verified  statement  of  account,  showiog 
debits  and  credits  and  balance  due:  The  de- 
fendant admitted  the  execution  of  the  coo- 
tract,  the  receipt  of  the  goods,  and  also  re- 
ferred in  the  answer  to  the  contract  and 
invoices,  but  claimed  an  additional  credit  of 
a  few  dollars.  The  answer  then  averred 
matter  tending  to  avoid  liability  for  paym^t 
for  the  goods  received,  because  of  the  alleged 
illegality  ot  the  contract  and  fraud  in  pro- 
curing the  same.  The  plaintiff  then  in  open 
court  conceded  the  additional  credits  claimed, 
and  remitted  the  same.  This  left  the  attad: 
upon  the  validity  ot  an  admitted  contract  as 
the  only  issue.  The  defendants  had  the  btu^ 
den  ot  proof  upon  them  to  sustain  the  Issues 
thus  tendered. 

[4]  3.  The  evidence,  which  it  is  contended 
the  court  erred  in  refusing  to  admit  was  la- 
tended  to  cover  several  different  contentions. 
It  Is  only  referred  to  in  the  brief  by  geienl 
statements  ot  counsel,  In  the  main,  and  ia 
not  brought  into  the  brief.  We  have  goae 
into  the  record,  however,  and  made  some 
search,  and  find  that  the  real  complaint  Is  la 
the  rejection  of  oral  evidence,  clearly  intend- 
ed to  either  vary,  modify,  contradict,  enlarge, 
or  destroy  the  plain  and  im ambiguous  meao- 
tng  of  the  written  contract  For  Instance, 
evidence  was  offiered  and  refused  that  during 
the  pMOT  and  oontemporaneoos  negotiations 
terminating  In  the  written  oontract  it  was 
agreed  that  i^aintiff  would  not  sell  its  goods 
to  any  other  dealer  in  Oklahoma  and  Indiau 
Territory;  there  was  no  hint  of  sudi  an 
agreement  In  the  writing  which  the  parties 
formally  execnted,  and  it  ray  fully  defined 
the  rights  and  duties  of  both  parties.  The 
expressed  purpose  of  the  erldenoe  was  to  so 
ingraft  by  oral  evidence  onto  a  written  con- 
tract, le^l  and  valid  and  in  no  sense  im- 
moral or  against  public  poller,  a  new  and 
foreign  meaning  so  as  to  render  the  con- 
tract when  80  enlarged  invalid  as  against 
pnbUc  policy,  to  the  enA  that  the  law  would 
then  strike  down  the  contract  when  so  en- 
larged, affording  defiendants  a  means  of  es- 
cape from  liability.  Thb  evidence  was  inop- 
erly  rejected,  and  the  same  may  be  said  of 
the  rulings  on  the  other  rejected  evidence. 

The  Jury  passed  on  the  evidence,  and  its 
verdict  was  approved  by  the  trial  court  To 
our  minds  13m  verdict  was  right 

The  cause  should  be  affirmed. 

PER  CUHIAM.   Adopted  in  wbotai 


Digitized  by 


Google 


OkL) 


BOABD  OF  UBDIOAI*  EXAMIKKBS  ▼.  aXJUJET 


1083 


BOABD  or  HBDIGAI*  BXAMXNERS  OF 

OKLAHQICA  at  al.  t.  OULLBY. 
(Snpnme  Oonrt  of  Oklahoma.   Oct  14.  1918.) 

riSvRa&iM  by  the  Court.) 

1.  Hahdahctb  (I   164*)  —  PrriTioir  —  SuFFi- 

CIXNCT. 

A  petitloo  In  mandamtu  to  be  aufficient, 
when  challeosed  by  demurrer,  must  contain  al- 
l^ntioDB  of  Kict  which,  taken  as  trae,  affirma- 
tively show  that  the  person  sought  to  be  man- 
damused  is  under  the  clear  lesal  daty  of  doing 
the  thing  it  ia  sought  to  compel  him  to  do. 

[Ed.  Mote.— For  other  cases,  see  Mandamw, 
Gent  Dig.  H  2&ft^0;  DMTDig.  |  IM.*] 

2.  Uahdahub  (J  154*)  —  PExmoN  —  Phtm- 

OIANS  AND  SUXGEONS. 

Petition  examined,  and  insufficient. 
[Ed.  Note.— For  other  casee.  Bee  Mandamus, 
Cent  Dig.  SS  2»6-316;  Dec  Dig.  {  1M.*1 

3.  Phtsicians  and  SusoBONfl  (S  5*)— Right 
TO  License  Withodi  ExAinNAxioN. 

Under  section  39,  art.  5,  Williams'  Const, 
a  phyaician  who  liad  been  practicing  medicine 
in  Oklahoma  Territory  under  a  tenitorial  li- 
cense is  not  entitled,  as  a  matter  of  right,  to 
ngistration  since  statehood  without  examina- 
tion, where  it  Is  shown  that  on  Septeml>er  12, 
1907,  the  territorial  Supreme  Court  had  af- 
firmed the  decision  of  the  district  court,  in  a 
BUit  brought  by  tiie  territory,  eancelinr  and 
annulling  the  territorial  license  under  which 
Boch  physician  had  been  practicing  on  the 
grounds  of  fraud  and  deceit  in  procuring  the 
same,  and  no  other  license  had  been  issuea  him. 

IGd.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  6;  Dec.  Dig.  {  S.*] 

Commissioners'  Opinion,  Division  No,  2, 
Error  from  District  Cour^  Oklahoma  Couu- 
ty  ;  Geo.  W.  Clark,  Judge. 

Mandamos  by  Calvin  D.  Gnlley  against  the 
Board  of  Medical  Examiners  of  the  State 
of  Oklahoma  and  oth^s.  A  demurrer  to  the 
petition  was  overruled,  and  defendants  bring 
error.  ReTereed. 

Obea  West,  of  Oklahoma  Citjr,  tor  ^alnttffii 
in  error.  Jtdin  A.  Bamy,  of  Onthrie,  for  de- 
fendant in  error. 

BRBWHB,  C  TUla  la  a  suit  in  mandamns 
to  eompd  tlie  state  dnedlcal  board  to  Issne 
a  Ucanse  to  tbe  plaintiff  b^w,  CaMn  D. 
GnU^,  to  practiCB  tbe  xwofeadon  of  ""i^^lylm 
The  summary  of  what  the  petition  states  for 
canae  of  action,  as  set  dot  by  Uu  Attorney 
General,  and  wbidb  plaintiff  admits  1b  snb- 
atantlally  correct,  fbllowa:  "This  action  was 
begun  tbe  dtfendant  In  error  on  April 
28;  1910,  by  flUng  hlB  petition  In  the  district 
court  ct  Oklahoma  county,  in  which  he  al- 
leged: That  he  wag  then  and  had  been  for 
a  period  of  more  than  19  years  a  practldng 
physician,  and  a  resident  of  the  t^rltory  of 
Oklahoma  and  the  state  of  Oklahoma  for 
more  than  9  years.  That  by  act  of  the  flist 
state  Legislatnre  a  state  board  of  medical 
examiners  was  created.  That  for  more  than 
6  yeaiB  prior  to  the  enactment  at  said  law 
and  the  <»ganisatton  of  said  board  he  vas  a 
practicing  phyaician  in  the  territory  of  Ok* 
lahoma.  Tliat  on  the  7th  day  of  November, 


1896,  he  was  gradaateil  and  received  a  diplo- 
ma from  tbe  Independent  Medical  College 
of  cailcago.  111.,  uid  also  graduated  from  the 
Metropolitan  Medical  College  of  Ohlcago,  IIL, 
on  October  12,  1S99,  That  no  charges  were 
made  againat  him  except  In  a  proceedli^ 
which  resulted  in  a  dedaton  by  the  Snpreme 
Gonrt  or  the  tnrltoxT  of  Oklahoma  on  Sep- 
tember 12,  1907,  mmming  a  decision  of  the 
district  court  of  Logan  county,  revoking  the 
llcmse  theretofore  iaaned  to  him  to  practice 
medicine  in  the  territory  of  Oklahoma  by  tbe 
territorial  board  of  health  of  said  territory 
ofOUahonuL  That  since  statehood  the  Okla- 
homa state  board  of  medical  examiners  have 
licensed  other  ^lyrixdana  from  the  same 
schools  of  medldne  from  which  the  plaintiff 
(defendant  In  error)  was  graduated,  which 
phyaidans  held  the  same  credratials  aa  those 
held  by  him  CGnlley).  That  he  made  appli- 
cation to  said  board  for  a  license,  which  was 
refused.  That  at  the  same  l^daUve  see* 
Sim  at  whitih  the  act  creating  said  state 
board  of  medical  examiners  was  passed  there 
was  also  paaaed  a  resolutlrai  directing  said 
Btate  board  of  medical  exandners  to  correct 
any  Injustice  that  may  have  been  draie  any 
applicant  of  any  school  of  medldne,  and  to 
restore  to  practice  any  one  who,  hy  mistake 
or  othwwlse,  had  been  deprived  of  the  right 
to  practice  his  or  her  profieBaion,  without 
further  cost  or  examination,  and  that  all 
physicians  who  had  been  granted  license  to 
practice  medldne  previous  to  statehood,  re- 
gardless <tf  schotd  or  spools,  dwuld  be  plac- 
ed upon  an  equal  footing  with  the  graduates 
of  the  same  school,  who  had  been  granted  a 
Ucflose  by  the  stftte  board  of  health,  or  the 
board  of  medle^  examiners,  whidi  rescrintlon 
was  approved  by  the  Oovernor.  That  aubse- 
qnent  to  tlie  passage  of  such  resolution  he 
again  an>lied  to  the  Btate  board  of  medical 
examiners  for  a  lioenBe  to  practice  medldne. 
but  tliat  dtfttidants  again  reused  and  Btlll 
refuse  to  grant  said  Ucenae.  The  petttton 
concluded  with  a  prayer  for  mandate  di- 
recting the  officers  and  members  of  said 
board  to  enente^  issu^  and  deliver  to  the 
plaintiff  (d^oidant  in  wroz)  a  Ucoiae  per- 
mitting him  to  ugageln  the  practice  of  med- 
ldne and  for  costs  and  other  proper  relief." 

A  demnrrw  to  the  pettti<m  was  interposed, 
setting  up  0ie  following  gronnda:  "Fitat 
That  this  court  has  no  Jurisdiction  of  tbe 
person  of  the  defendants.  Second.  That  this 
court  baa  no  Juriadlction  of  the  subject  of 
the  action.  TbirA.  That  the  plaintiff  has  no 
legal  capadty  to  mn.  Fourth,  niat  tiie  peti- 
tion does  not  state  facts  sufficient  to  oon- 
Btltute  a  cause  of  action  in  favor  ttf  tbe  plain- 
tiff and  against  these  defaidant%  or  any  one 
of  them." 

This  demurrer  was  ovexmled,  and  the  de- 
fendants Iwlow,  electing  to  stand  on  the 
same,  have  appealed  to  this  court  on  the 
question  of  the  snIBdency  of  the  petition  In 
mandamus. 
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We  can  stni  fnrOiOT  boll  down  the 
aTerments  of  the  petttlon,  when  meaeuring 
Its  chargtng  portloxia,  to  see  if  the  plalntUt 
Is  entitled,  as  a  matter  of  legal  right,  to 
hare  the  court  compel  the  board  to  issue  him 
a  llceose.  To  obtain  sudd  relief,  It  must  ap- 
pear affirmatively  that,  under  the  facts  plead- 
ed and  the  law,  it  was  the  legal  duty  of  the 
board  to  license  him.  His  aTOTinenta  amount 
to  this:  (1)  That  for  more  than  six  years  prior 
to  the  passage  of  the  act  of  1907-08  creating 
the  medical  board  he  was  a  practicing  phy* 
Blcian  In  Oklahoma  Territory.  (2)  That  he  Is 
a  graduate  of  Independent  Medical  College 
of  Chicago  and  the  Metropolitan  Medical 
College  of  Chicago.  (8)  That  the  only  charges 
theretofore  made  i^falnst  him  resulted  in 
the  cancellation  of  his  license  by  the  terri- 
torial Supreme  Court  September  12.  1907. 
(4)  That  the  board  has  licensed  other  prac- 
titioners who  graduated  from  the  same 
schools  from  which  he  graduated.  (5)  That 
he  made  application  for  a  license,  and  was 
refoaed.  (6)  That  he  has  some  right  (not 
very  clearly  defined)  under  a  concurrent 
resolution  of  the  Legislature  of  1907-08. 
This  alle«8tton  charges  that  an  injustice  baa 
been  done  him  (piesamably  by  the  court's 
decision  referred  to). 

For  the  plaintiff  to  succeed,  It  must  appear 
from  the  facta  stated  in  the  petition  that  he 
is  entitled  to  registration  and  a  license  to 
practice  medidne;  the  Question  of  examina- 
tion as  to  proficiency  la  not  In  this  cassu 
We  are  mer^  asked  to  declare,  taking  the 
facts  stated  as  true,  that  the  board  was 
under  the  nnqnallfled  and  imperative  legal 
duty  of  Issuing  him  a  license. 

First  Section  89,  art  6  (section  101,  Wil- 
liam^ Const),  after  providing  for  the  creation 
of  a  board  of  health  says:  "All  physldana, 
«.  •  •  now  legally  registered  and  practio 
Ing  In  Oklahoma  and  Indian  Territory  shall 
be  eligible  to  registration  In  the  state  of  Ok- 
lahoma without  examination  or  cost" 

If  Doctor  Oulley  was  a  legally  registered 
physician  at  the  time  of  the  creation  of  the 
state,  then  he  Is  entitled  to  registration  with- 
out examination.  Was  he?  By  spedflc  men- 
tion In  his  petition  he  brings  into  his  case 
a  dedslon  of  the  territorial  Supreme  Court 
rendered  September  12,  1907.  Oulley  v. 
Territory  of  Oklahoma,  19  OkL  187,  91  Pac. 
1037.  In  this  case  it  is  made  to  appear  that 
on  February  11,  1902,  Dr.  Oulley  had  been 
licensed  to  practice  medicine  under  the  law 
In  force  In  the  territory  of  Oklahoma  at  that 
time,  and  later  the  territory,  through  its  At- 
torney General,  brought  suit  in  the  Logan 
county  district  court  upon  direction  of  the 
Governor,  to  have  the  licoise  canceled  and 
annulled  on  the  ground  that  It  had  been 
obtained  through  fraud  and  deception.  The 
court  sustained  the  contention  of  the  ter- 
ritory, and  an  appeal  was  prosecuted  to  the 
Supreme  Court,  where  the  cause  was  affirm- 
ed, which  resulted  in  the  annulment  and  can< 
cdlatlon  of  bis  license  to  ^ctlce  medidne 


in  Oklaboma  Territory.  Inaamntih  as  the 
petition  here  makes  no  claim  that  after  that 
Judgment  and  prior  to  statehood,  he  was 
again  licensed,  It  is  manifest  that  he  can 
found  no  right  to  the  relief  sought  und&e 
that  provision  of  the  Constitution,  for  fbe 
very  simple  reason  that  when  statdiood  came 
he  was  not  a  legally  r^clstered  and  practic- 
ing physician. 

The  claim  that  {OaintLff  la  oitltled  to  r^s- 
tratlon  because  he  is  a  graduate  o:^  and  held 
a  diploma  from,  the  Independent  and  the 
Metropolitan  Medical  Colleges  of  Chicago 
brings  again  into  this  ease  the  decision  of 
Oulley  T.  Territory  of  Oklahoma,  supra.  The 
basis  and  foundation  of  that  suit  was  on 
the  claim  that  these  colleges  were  not  legiti- 
mate medical  schools,  but  were  mere  "diploma 
mills,"  that  Issued  diplomas  without  a  course 
of  study,  examination,  etc,  but  merely  for  a 
financial  consideration.  On  this  point  in  the 
former  case,  the  court,  in  the  body  of  the 
opinion,  say :  "It  Is  also  contended  that  the 
evidence  Is  insufficient  to  sustain  the  finding 
and  Judgment  of  the  court  below.  In  our 
opinion  the  evidence  fully  sustains  the  alle- 
gations of  fraud  and  dec^tlon  In  the  pro- 
curement of  the  license,  and  we  think  that  no 
other  reasonable  or  Just  conclurion  could 
have  been  reached  by  the  trial  court  Tb» 
record  discloses  a  flagrant  case  of  fraud,  de- 
cation,  and  misrepresentation  In  the  procure- 
ment of  the  license.  And  this  la  not  alL  The 
applicant  knew,  at  the  time  he  made  his  ap- 
plication and  verified  the  same,  tmder  oath, 
that  he  was  not  a  graduate  of  a  reputable 
medical  college,  within  the  meaning  of  this 
statute^  He  knew  that  the  pretended  diploma 
which  he  held  from  the  college  was  a  mere 
sham  and  fraud,  well  calculated  to  mislead 
and  deceive  the  territorial  board  of  health. 
Be  knew  that  ttie  obtaining  of  the  d^loma 
was  a  mere  pretense  and  fraud,  and  he  knew 
that  the  Supreme  Court  of  the  state  of  n- 
Unols  had,  long  prior  to  his  application  for 
license  to  practice  In  this  territory,  forfdted 
the  charter  of  this  pretended  medical  coU 
lege,  and  declared  'that  the  corporation  li  a 
mere  diploma  mill,  designed  wholly  for  Issu- 
ing diplomas  to  practice  medidne,  for  a  eon- 
alderatlon,  to  persons  wholly  unauallfled  for 
such  practice.'  "  See  Independent  Med.  Col- 
lege T.  People  ex  reL,  182  lU.  274.  66  M.  n 
346. 

Under  the  law  in  force  In  1902,  under 
which  the  license  was  originally  Issued  to 
plaintiff,  he  was  entitled  to  be  r^;lstOTed  it 
he  "was  a  graduate  of  a  medical  college^** 
and  without  examination.  He  was  so  llcens* 
ed  or  registered  on  presenting  the  diploma, 
and,  as  has  been  seen,  this  license  was  ca&c^ 
ed,  because  the  Institution  he  claimed  to  be 
a  graduate  of  was  not  a  "medical  collet" 
He  sets  up  his  graduation  and  diploma  from 
this  same  institution  as  a  basis  for  demand- 
ing, without  further  Inquiry  by  examination, 
a  license  und»  the  law  in  f<noa  wbea  ttlft 
suit  wa«  filed,  which  iwotUm: 
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Section  «248,  Gomp.  Laws  1900: 
person  before  practicing  medicine  and  sar- 
gery  or  any  of  the  departmoits  of  medicine 
and  surgery  in  this  state,  must  have  tbe 
credentials  herein  provided  for.  In  order  to 
piocnre  such  credcntlala,  he  mTUt  produce 
satlsfiictory  evidence  of  good  moral  character 
and  a  d^ma  issned  by  some  legally  char- 
tered medical  sdiool  or  college;  the  require- 
ments cS  such  medical  school  or  college  shall 
have  been  at  the  time  ot  granting  such 
diploma  In  no  parUenlar  less  than  those  pre- 
aczibed  by  the  American  Association  of  Hedlr 
cal  Colleges,  or  the  Soatbem  AsBociatton  of 
Medical  Colleges  in  that  year  In  which  the 
diploma  was  granted.  Or  he  must  show  satls- 
facbny  erldenoe  of  having  possessed  such 
diploma  or  license  from  some  legally  constl- 
tnted  Institntlon  irtildi  grants  medical  and 
surgical  Hcenses  only  on  actual  examinations, 
or  satisfactory  evidence  of  having  possessed 
such  license  or  diploma.  He  must  accompany 
said  diploma  or  license  wltli  an  aflldavit 
showing  that  he  is  the  person  therein  named 
and  that  the  <Uploma  or  license  was  procured 
In  the  regular  oouiae  without  fraod  or  mis- 
representation of  any  kind,  such  aflBdavlt  to 
be  taken  before  any  pmm  authorised  to  ad- 
minister oaths.  The  same  shall  be  attested 
under  the  hand  and  seal  of  ancb  officer,  if 
be  have  a  seaL  In  addltlim  to  such  affi- 
davit, the  board  shall  bear  such  information 
as  in  Its  discretion  it  may  deem  pn^ter  as 
to  any  of  tiie  matters  unbraced  In  said  affi- 
davits. If  it  should  mipear  tnm  the  evUenoe 
tiut  said  affidavit  Is  untme  in  any  partlcalar, 
or  if  it  Btaould  wpear  that  the  applicant  Is 
■not  of  good  moral  character,  the  apfdOcation 
must  be  rejected.  ***** 

The  graduation  and  diplomas  set  up  In  this 
suit  as  a  basis  fcnr  demanding  a  license  under 
the  above  law  having  been  held  fraudulent 
and  not  coming  from  a  medical  college,  In 
the  former  suit  of  plaintiff— this  being  the 
issue  involved— that  question  was  In  tiiat 
case  finally  settled.  Those  diplomas  entitled 
him  to  nothing.  Besides,  even  if  there  had 
been  no  former  suit,  the  petition  nowhere 
claims  that  the  colleges  mentioned  meet  the 
requirements  or  measure  up  to  the  standards 
required  in  the  statute  in  force  when  this 
suit  was  brought  and  quoted  above. 

On  the  allegation  that  the  board  has  li- 
censed other  practitioners  who  graduated 
from  the  same  medical  coU^es  be  did,  it  is 
sufficient  to  say  that  mth  persons,  for  all 
we  know  and  all  the  record  shows,  may  have 
shown  by  examination  that  they  possessed 
the  necessary  qualifications,  and  they  may 
have  held  diplomas  from  some  other  college 
meeting  the  requirements  of  the  law. 

It  is  not  entirely  clear  Just  what  right 
plalntUf  predicates  on  the  concurrent  resolu- 
tion of  the  House  and  Senate  referred  to  In 
the  petition.  It  follows:  "Whereas,  It  is 
claimed  that  by  mistake  or  otherwise.  Injus- 
tice has  been  done  physicians  of  certain 


school  or  schools  of  medicine,  In  tiie  adminis- 
tration of  the  territorial  laws  governing  the 
admission  of  such  physicians  to  practice 
thdr  profession,  as  well  as  in  the  attempt  to 
cancel  the  llcoise  or  those  previously  ad- 
mitted to  practice :  Therefore  be  it  resolved 
by  the  House  of  Representatives,  liie  Senate 
concurring  therein,  that  the  state  board  of 
health  or  medical  examiners  be,  and  la  here- 
by empowered,  authorized  and  directed  to 
correct  any  such  mistake  or  mistakes  and 
right  any  injustices  that  may  have  been  done 
any  apiOicant  of  any  school  of  medicine  for 
admlsslcm  to  practice,  and  restore  to  prac- 
tice any  one  who,  by  mistake  or  otherwise, 
has  been  deprived  of  the  rl^t  to  practice  his 
or  ha  pxotMAon,  without  further  cost  or 
lamination;  t3iat  all  physicians  who  have 
been  granted  Uoensea  inevioue  to  statehood, 
regardless  of  ediool  or  schools,  dull  be  plac- 
ed on  equal  footing  with  the  graduates  of 
the  same  school,  who  have  been  granted  li- 
cense by  the  state  board  of  health  or  medical 
exandners.  TUs  resolution  Is  to  be  in  fall 
force  and  ^Eeet  from  and  after  its  passage 
and  approval.  Approved  April  2,  1908." 
Laws  1907-08,  p.  T84. 

It  is  not  necessary  to  dlscoss  or  detumlne 
what  legal  effect  the  above  resolution  has, 
for,  whether  it  has  the  force  of  law»  or  be 
merely  advisory  as  expressing  tiie  leg^tlve 
sentiment,  it  is  not  believed  ttiat  it  contains 
anytidiv  that  can  be  said  to  confer  on  the 
plaintiff  the  legal  right  to  registration.  It 
mie^t  at  first  glance  be  argued  fliaf  It  af- 
fords a  basis  of  support  to  tiie  Charge  tbat 
other  graduates  of  his  college  had  been  ad- 
mitted, and  tiierefore  that  he  bad,  because  of 
such  fiict,  acquired  the  rl^t  of  adndsdon. 
But  this  result  does  not  follow.  The  view  we 
take  of  the  resolutkm  is  that,  whoe  "scSiool 
of  medicine'*  la  menti«med.  It  refbr  ,  not  to  a 
particular  college  or  nnlvendty'  la  irtdch 
medkAne  Is  taught,  but  to  one  of  tbe  great 
theories  of  medicine,  such  as  allopathy,  horn, 
eopatby,  eclectic,  etc. 

It  la  not  shown  that  an  injustice  has  been 
done  him  in  tiw  Supreme  Court  deddon  mea- 
tioned  80  as  to  found  a  claim  thereon  that  he 
comes  under  the  resolution.  And  cutainly, 
if  such  were  the  claim,  the  facta  showing  tixe 
injustice  would  have  to  appear,  and  tbea  the 
board  wonld  have  to  determine  whether  or 
not  the  contention  was  true,  If,  Incteed,  the 
decision  of  the  Toritorial  Supreme  Court 
could  be  set  aside  in  such  a  way,  which  point 
It  Is  unnecessary  to  discuss  or  deddesi  While 
the  board  la  administrative  and  executive, 
and  does  not  exerdse  judicial  functions 
(Jamleson  v.  State  Board,  85  OkL  686,  130 
Pac.  923),  yet  it  has  a  discretion  that  It  may 
exercise  in  the  performance  ot  many  of  its 
duties. 

For  the  reasons  given,  t3ie  case  should  be 
reversed. 

PSaoUBIAH.  Adopted  Id  wbolah 
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VIEVERI  et  al.,  School  Board  of  District  No. 

79,  V.  et  al. 

(Sapreme  Court  of  OUahoma.   Nor.  26^  1918.) 

(SvllahuB  hy  the  Court.) 

Appeal  and  Ebsob  (i  773*)— Bbiep— Faii.ubb 
TO  File. 

Wbere  the  plaintiff  In  error  has  filed  brief, 
as  required  by  rule  7  of  this  court  (9S  Pac. 
vl),  and  the  defendant  in  error  fails  to  file 
brief,  as  required  by  such  role,  or  to  offer  anr 
excuse  for  not  doing  so,  the  court  will  be  justi- 
fied in  taking  as  confessed  the  errors  assign- 
ed, to  the  extent  of  reversing  the  judgment  ap- 
pealed from, 

[Ed.  Mote.~-For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  U  8104,  8108-8110;  Dee. 
Dig.  f  778.*] 

CommlsBloners'  OplDlon,  IMvlsloii  No.  2. 
Error  from  Coooty  Court,  Garfield  Goimty; 
Wlnafield  Scott,  Judge. 

Action  Ijewla  Dievert,  Director,  and 
othera,  oompoalng  the  School  Board  of  Dis- 
trict No.  7^  Qarfleld  Connty,  against  George 
Bainey  and  another,  on  an  injunction  bond. 
Judgment  for  defendants,  and  plalntUFs 
bring  error.  Rerersed. 

O.  D.  Hubbell.  of  Enid,  for  plaintUb  in 
error., 

QALBRAITH,  C  In  Octobw.  1907,  George 
Balney  Instituted  an  action  in  the  district 
court  of  Garfield  county,  OkL,  against  the 
plaintiffs  In  error,  for  an  injunctioD,  and  se- 
cured a  temporary  injunction  on  executing 
a  bond  in  the  sum  of  $300,  conditioned  to 
pay  all  costs  or  damages  that  the  defendants 
might  sustain  by  reason  of  the  Issuance  of 
the  Injunction,  in  case  the  same  was  wrong- 
fully obtained.  The  bond  was  executed  by 
George  Balney.  as  prlndpal,  and  George  G. 
Emerlck,  as  surety,  and  was  approred  by  the 
clerk  and  filed  in  the  district  court  of  Gar- 
field connty  on  October  16,  1907.  The  In- 
stant case  was  an  action  commenced  in  the 
county  court  of  Garfield  county  to  lecover 
damages  on  this  Injunction  bond.  The  de* 
fendauts  In  error,  as  defendants  In  that  suit. 
Interposed  a  general  demurrer  to  the  amend- 
ed petition,  which  was  by  the  court  sus- 
tained. Plaintiffs  excepted  to  the  ruling  of 
the  court,  and,  electing  to  stand  on  their 
amended  petition,  refused  to  plead  further, 
and  Judgment  was  entered  against  them,  dis- 
missing the  action,  and  for  costs.  They 
have  appealed  to  this  court  by  i>etition  in  er- 
ror and  case-made. 

The  one  assignment  of  error  urged  by 
plaintiffs  in  error  is  that  the  court  erred  in 
sustaining  a  general  demurrer  to  the  amend- 
ed petition.  The  record  was  filed  in  this 
court  on  NoTember  15,  1911,  Plaintiffs  in 
error's  brief  and  argument  was  filed  on  May 
9,  1912.  The  defendants  In  error  have  filed 
no  brief,  and  hare  offered  no  excuse  for  not 
having  done  so.  Rule  7  of  this  court  re- 
quires the  defendant  in  error,  as  well  as  the 
plaintiff  In  error,  to  file  brief  and  argument, 


but  prescribes  no  pauOty  ftor  fUlnre  to  do 
so,  except  that  It  provides  tibat:  "In  case  of 
fallnre  to  con^ij  with  the  veaninnients  <tf 
this  rule,  the  -court  may  continue  or  ^ll*^^1m 
the  cause,  or  reverse  or  affirm  flie  Jndgmait, 
in  its  discretion."  The  rule  was  annooneed 
by  the  Territorial  Supreme  Court  that  whrn 
the  plaintiff  In  error  baa  compUed  with  Oe 
rule  by  filing  brief  and  armament,  and  the 
defendant  In  error  fiUla  to  do  bo,  Uw  oonrt 
will  talte  the  detttidaiit's  fiOlnre  to  comply 
with  the  rule  aa  a  confeaeiDQ  of  the  alleged 
error,  at  least  bo  fir  as  to  munnt  a  reroBal 
of  the  Judgment  NettograxAi  Madilne  Gb; 
T.  Brown,  19  OkL  77,  81  Pac.  Sffii  This  mle 
has  been  followed  the  Snuveme  Court  <tf 
the  state  in  Butler  r.  McSpaddeo.  2S  OU. 
466,  107  Paa  170;  Bilis  v.  Ontler,  2S  OkL 
469,  106  Faa  967;  Bndd  t.  WUbod  et  aL,  82 
Ofcl.  85,  m  Pac.  262;  First  National  Bank 
of  Tlahomlngo  Blair,  81  OkL  582, 122  Pac 
627;  dark;  t.  First  National  Bank,  86  OU. 
601,  129  Pac  6861  The  brltf  and  a^nwnt 
of  the  plalntlfl  in  error  seun  leasonably  to 
support  the  contaiUon  that  the  conrt  erred 
in  sustaining  the  demurrer  to  flielF  petition. 
Under  the  rule  announced  la  tbe  above  cases 
we  feel  justlfled  In  holding  that  this  aaslga- 
ment  of  error  Is  otmfesBed  by  the  defbndantB 
In  error  by  reason  of  Oielr  failure  to  file  a 
brief,  at  least  to  the  »tent  of  justU^ring  an 
order  rerenslng  the  order  of  the  coun^  court 
sustaining  the  demurrer. 

We,  Uierefore,  hold  that  the  Judgment  ap- 
pealed fnnn  should  be  reversed,  and  the 
cause  runanded  to  the  county  court  of  Gar- 
field county  for  audi  farther  proceedluga  as 
may  be  proper. 

PER  CURIAM.   Adopted  In  viuOa, 


GILMER  V.  SCHOOL  DIST.  NO.  26,  NOBLE 
COUNTY. 

(Supreme  Court  of  Oklahoma.   Nov.  25,  191SJ 

(SpmiMu  hif  the  Court.) 

Evidbnob  ($  387*)-MiiroTO  or  ahhual 
School  Mbbtino— Pabol  Eviobrce. 
Where  a  motion  was  made  and  carried  at 
sn  annual  Bchool  meetine,  authorising  the  dis- 
trict school  ofBcials  to  sell  some  piles  ot  second- 
hand lumber,  it  is  competent  to  show  such  tc- 
tion  of  the  assembled  voters  by  parol  evidence, 
where  the  minutes  fail  to  make  any  mentioii 
of  the  same,  and  where  sucdi  minutes  show  on 
their  face  that  they  are  a  mere  abstract  or 
synopsis  of  what  occurred  at  the  meeting. 

[Ed.  Note.— For  other  cases,  see  Eridesoe, 
Cent  Dig.  H  1698-1713;  Dec.  Dig.  {  387.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  County  Comrt,  Noble  Ooonty; 
L.  B.  Robinson,  Judge. 

Action  by  School  District  No.  26,  Noble 
County,  Oklahoma,  against  L.  A.  Gilmer. 
Judgm^t  for  plalntlfl,  and  defendant  brings 
error.  AfiOrmed. 


*Far  otbsr  casM  see  Mua*  topic  ud  secUon  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key-No.  SuIm  ft  Rip'r  Indant 
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Hemy  8.  Johneton,  of  Peir;,  for  plaintiff 
In  error.  H.  B.  SL  Clair,  of  Persy,  for  de- 
fendant in  error. 

BBBWEB,  0.  The  defendant  in  error  sned 
Jj.  A.  Ollmer  in  a  justice  of  tbe  peace  court 
to  reoorer  yxs.20  for  secondband  -lumber  al- 
leged  to  hare  beoi  sold  to  Urn  by  the  district 
at  irabUc  auctifm.  It  appears  tbat  a  wlnd- 
Btoim  wrecked  a  wDodm  school  building  bo 
tbat  it  bad  to  be  torn  down  and  a  new  one 
bnilt,  and  the  lumber  in  suit  Is  a  portion  of 
the  wreckage  wMch  was  not  nsed  In  tbe  new 
building  and  wbi<^  with  other  lumber  of  like 
diameter  was  sold  by  the  district  at  a  public 
auction  on  the  school  ground  pursuant  to 
proper  advertisement.  The  case  was  tried 
in  the  county  court  without  a  Jury,  and 
iadgment  for  the  amount  claimed  was  award- 
ed against  defendant  Gilmer,  who  brings  this 
appeal  and  rdies  on  two  propositions:  First, 
that  It  was  not  shown  that  the  school  district 
offldals  were  aufborized  to  sell  Qie  property 
br  the  Toters  of  the  district  Beccmd,  that 
if  there  was  authority  to  sell,  the  sale  was  il- 
legal beranse  defendant  was  a  mranber  of 
the  school  board. 

1.  ^nie  court  found,  and  there  is  no  doubt 
in  our  minds  from  reading  the  record*  that 
Uie  voters  of  this  district  assembled  at  the 
annual  school  meeting  did  authorize  the 
district  offldals  to  wreck  the  old  building 
and  to  use  sudi  of  the  old  material  as  was 
practicable  in  the  new  on^  and  to  dispose 
of  the  runalnder;  howeror.  the  ndnutes  of 
the  annual  meeting  are  qilent  as  to  tiie  dis- 
position to  be  made  of  tite  old  lumber.  The 
minutes  show  that  tbe  sdttooUiDuse  was  to  be 
torn  down  and  the  old  lumber  ^led  up.  and 
that  a  new  house  was  to  be  build  at  the 
place.  The  court  pormitted  a  witness  to 
testify  tha^  on  motion  duly  seconded  at  the 
school  meetlnft  It  was  decided  that  the  old 
lund>er  diould  be  used  in  the  new  building  so 
far  as  Kvacticable.  and  that  such  as  could  not 
be  used  should  be  sold.  The  chairman  of  the 
meeting  and  others  corroborated  this  evi- 
dence. So  tbe  point  Is  this:  la  it  competent 
to  show  by  parol  tbat  a  certain  affirmative 
action  was  taken  by  Ote  assembled  voters,  of 
whicb  no  minute  was  made  by  the  clerk? 
It  is  not  sought  to  contradict  any  of  the 
record  that  was  mad^  but  merely  to  show 
tbat  an  aeflon  was  ti^en  which  tbe  clerk 
failed  to  make  any  mention  of  at  all.  The 
minute  made  by  the  clerk  iwpears  on  its  face 
to  be  a  mere  toief  abstract  of  what  the  clerk 
ocmcelved  to  be  the  substance  of  tbe  various 
things  done  at  the  merting.  Nothing  like  a 
r^rt  in  full  ot  the  proceedings  is  attempted: 
The  clert  <m  tbe  stand  stated  that  he  merely 
tried  to  get  down  the  substance  of  motlona 
and  the  actions  of  the  meeting  as  he  under* 
stood  tbem.  In  the  case  of  Rock  Creek  Town- 
ship V.  Ooddlng.  42  Kan.  WA,  22  Fac  741. 
which  seems  to  have  been  a  very  similar  ease 
to  the  (me  ^t  bar,  the  i^llabus  reads: 
*'Wlwre  only  a  brief  abstract  of  Uie  proceedp 


ings  of  a  township  boiard  Is  entered  of  rec- 
ord, and  tbe  question  arliies  as  to  what  the 
action  of  the  board  was,  parol  evidence  is 
competent  to  supplement  the  record,  and  to 
show  all  its  acts  and  proceedings.''  And  in 
the  body  of  the  opinion,  after  discussing  the 
matter  somewhat;  It  Is  said:  *^e  think  it 
was  oompetttt  to  show  by  parol  evidence  tbe 
resolution  which  was  adopted  and  also  to 
show  who  warn  direct  to  purchase  the  mate- 
rial for  the  bridges.  Neither  the  statute 
quoted  nor  any  othor  renders  any  act  or 
proceeding  of  the  board  void  because  It  Is 
not  recorded,  nm  makes  the  record  of  tiu 
board  the  only  evidence  of  their  actions" — 
dtlng  Oillett  V.  Oom'rs  of  Lyon  Co..  18  Kan. 
410;  Railroad  Co.  v.  Touts,  28  Kan.  460; 
Railroad  Co.  v.  Com'rs  of  8taff<Hrd  Co.,  SO 
Ean.  121. 12  Faa  BOS;  State  ex  reL  v.  Com'rs 
of  Pratt  Co-  42  Kan.  641,  22  Pac  722.  The 
same  may  be  said  of  the  statute  in  tbe 
Instant  case  (section  8087,  Oomp.  Laws  1900), 
which  provides  tbat  the  <derk,  if  present,  and 
it  sot  any  voter  who  may  be  selected,  shall 
certify  the  proceedings  of  the  district  meet- 
ing Is  no  broader  than  the  Kansas  statute 
mentioned. 

We  believe^  under  the  circumstances  of  this 
case,  that  it  was  competent  to  show  that  tbe 
action  claimed  was  in  fact  taken,  and  that 
the  clerk  ot  the  meeting  failed  to  notice  same 
In  his  minutes.  These  memoranda  of  the 
proceedings  of  an  annual  school  meeting, 
irtiich  are  to  be  made  by  the  clerk  of  th^ 
district,  if  present,  and  if  not  any  other 
voter  chosen  by  those  assembled,  cannot  and 
ought  not  to  have  tbe  same  fbroe  and  oondu- 
sive  effect  as  court  records,  written  agree- 
ments, etc,  and  vrbUe  It  is  not  permissible  to 
contradict  the  record  made^  and  If  on  its 
face  it  purports  to  be  an  accurate  full  report 
of  the  inoceedlngs.  it  probably  could  not  be 
explained  by  parol  evidence^  yet  where  on  Ite 
face  it  is  mer^  a  crude  abstract  or  synopsis 
ot  what  transpired,  we  see  no  objection  in 
pennitttog  it  to  be  clearly  Bpiom  by  parol 
tbat  a  thing  was  done  and  no  mention  made 
of  it  As  said  in  the  case  above,  wliUe  it 
requires  the  authority  of  the  votm  for  the 
pwf  ormance  of  certain  things  by  the  sdiool 
officials,  yet  Uiere  Is  nothing  in  tbe  law  that 
requires  the  authority  to  be  found  In  a  record 
of  tbe  proceedings.  It  Is  the  assent  of  the 
voters,  properly  expressed,  that  constitutes 
the  authority.  If  It  can  be  dearly  shown 
that  such  authority  was  in  fact  conferred, 
and  the  derk  merely  overlooked,  or  deemed 
it  unimportant  to  mention  the  same,  it  seems, 
especially  where  the  partiee  have  acted  upon 
audi  authority  in  good  faith,  that  the  mere 
omission  of  the  dark  should  not  be  allowed 
to  rmder  the  action  111^^ 

The  fbllovrlng  authorities  are  more  or  less 
In  point:  School  Dlst.  No.  2  r.  Clark.  00  Mlcb. 
4B6,  51  M.  W.  SSO;  Indianapolis  v.  Imberry, 
17  Ittd.  175;  Schod  Dlst  v.  Atfaerton,  12 
Mete.  (Mass.)  IIS;  Morgan  v.  WUfley  et  aL, 
71  Iowa.  212.  S2  N.  W.  265;  Electric  Co.  v. 
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Bd.  Go.  Gom'n;  81  Kan.  8,  105  Paa  4S3; 
AnstiD  T.  Allen,  6  WiB.  184;  Beach  on  Pub. 
Corp.  vol.  2,  f  1298. 

2.  On  the  second  point,  we  deem  it  enffl- 
dent  to  eaj  that  tbe  eridence  to  oar  ndnds 
lails  to  show  that  the  defendant  was  a  mem- 
ber of  the  school  board  at  the  time  he  bought 
the  lumber.  The  defendant  on  the  stand, 
when  asked  tf  he  was  present  at  tbe  annual 
school  meeting,  rolled  that  he  was  not; 
that  If  he  had  been  ihere  he  would  have 
pretUded,  as  at  that  time  he  was  director. 
This  Istheohlr  evldeaoe  toidlng  toiAow  that 
he  was  a  m^iber  of  the  board,  some  months 
later,  when  be  bonght  the  lumbw.  Bestdes, 
it  would  aeem  tliat  the  defendant,  having 
bou^t  the  lumber  and  carried  it  oll^  was 
estiwped,  when  sued  for  its  valuer  finnn  as- 
aertlDc  that  it  was  Illegal  for  him  to  become 
a  purdiaser.  Shawnee  Nat  Bank  t.  Purcell 
Sho.  Gro.  Oo.,  84  OkL  S4.  124  Fac.  603,  41 
li.  B.  A.  CN'  S.)  4M;  Fremont  County  t. 
Warner,  7  Idaho,  807,  68  Pac  106;  Marshall 
T.  Hurph7,  5  Kan.  AW-  718,  40  Paa  078; 
McRlnnls  Scottish  Amor.  Mtg.  Go^  56  Kan. 
358.  80  Pa&  1018. 

The  cause  should  be  afllrmed. 

PEB  CUBIAM.  Adopted  is  whoia 


COUCH  T.  O'BRIEN. 
{Supreme  Conrt  of  Oklahoma.   Nov.  H,  1813.) 

(BpOahm  »r  Com.) 

1.  Saus  (1 114*)— BBsciBSioif  or  Gontbact— 

FBAUDUUITT  KKFBB8SNTATI0NS. 

False  and  fraudalent  repreaentations  as  to 
the  qnality,  diaracter,  and  grade  of  penonel 
property,  made  by  the  agent  of  a  vendor  for 
the  pnrpose  of  inducing  a  sale,  justify  a  re- 
scission of  tbe  contract  of  sale  by  the  vendee, 
providing  steps  to  rescind  are  taken  within 
ft  reasonable  time  after  the  discovery  of  the 
falsity  of  such  repreoentatioBS. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  288;  Dee.  Dig.  I  114.*] 

2.  Saucs  (SI  40.  124.  126*)  —  RssoiBSioif  ox 
Contract— FBAUDTTI.ENT  Bepbesbntationb. 

The  purchaser  of  a  piano.  anacQualnted 
with  musfcal  instruments  and  relying  wholly 
upon  the  representations  at  the  agent  selling 
the  same,  and  the  character,  grade,  and  quality 
of  the  piano  being  falsely  and  fraudulently 
represented  to  him,  may  rescind  the  contract, 
within  a  reasonable  time  efter  tlie  dlscoverr  of 
the  b-aad  that  haa  been  perpetrated  up<ai  aim, 
by  returning  the  piano  to  such  agent 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  |§  79-83,  SQ3-U7;  DecDig.  §g  40, 124, 126.*] 

S.  Sai^  (I  126*V— BxsoiasioN  or  Contbactt— 
Reasonabij!  Time — Question  fob  Coubt. 
What  is  a  reaBonable  time  for  taking  steiM 
to  rescind  is  a  gueation  of  law  for  the  court  to 
determiue  under  the  evidence  in  each  particnlar 
case. 

gSd.  Note.— For  otiier  cases,  see  Sales,  Gent 
.  IS  313-317;  Dec  Dig.  i  126,*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Marshall  Goun^: 
J.  W.  Fanlkner,  Judge. 


Action  by  J.  T.  Couch  against  J.  F.  O^rlen 
to  reoovw  on  two  pKHidssory  notes.  Jndg* 
meat  for  defendant;  and  plaintlfl  brings  er- 
ror. Affirmed. 

E.  D.  Slough,  of  Ardmore,  for  plaintiff  In 
error.  Wm.  M.  Franklin,  of  Madlll,  for  de> 
f endant  in  error. 

GAIiBRAITH,  G.  This  action  was  orig- 
inally filed  in  the  justice  court,  and  on  ap- 
peal to  the  county  court  was  tried  to  the  court 
and  a  Jury,  and  Judgment  rendered  for  the 
defendant,  and  the  plalntUE  prosecuted  an  ap- 
I>eal  to  this  court  by  petition  in  error  and 
case- made. 

The  action  was  based  on  two  promissory 
notes  for  $87.60  each,  alleged  to  have  been 
given  as  the  balance  of  tbe  purchase  money 
on  a  piano  sold  by  the  plaintlft  In  error  to 
the  defendant  In  error.  The  defendant  in  er- 
ror acknowledged  the  purchase  of  the  piano 
and  the  execution  of  the  notes,  but  contends 
that  there  was  a  failure  of  consideration,  and 
that  the  contract  of  sale  had  been  rescinded 
by  him ;  that  he  was  led  to  rescind  by  rea- 
son of  tbe  fraud  and  mlsr^resentatlonB  of 
the  plaintUTs  agent,  made  to  him  at  the  time 
of  the  sale ;  that  he  was  not  a  musician  and 
not  familiar  with  musical  instruments,  and 
did  not  r^y  upon  bis  own  Judgment  in  the 
purchase  of  the  piano,  but  relied  entirely  up- 
on the  r^reaentaUons  of  the  plalntUTs  agent 
as  to  the  quality  and  value  of  tbe  piano; 
that  it  was  represented  to  him  that  this  was 
a  first-class  instrument  and  was  of  the  value 
of  $500,  and  that  on  account  of  a  special  sale 
wlilch  the  plaintiff  was  making  it  would  be 
sold  to  him  for  $300,  and  he  believed  such 
representations  to  be  true,  while,  as  a  matter 
of  fact,  the  same  were  false  and  were  fraud- 
ulently made,  and  the  piano  was  not  new,  al- 
though It  had  been  newly  varnished,  but  was 
a  secondhand  piano  and  had  been  through  a 
fire  and  exposed  to  water  and  heat  and  was 
of  an  Inferior  quality,  and  was  practically 
of  little  or  no  value  wtiatever.  When  he  dis- 
covered these  facts,  he  rescinded  the  contract 
of  sale  by  returning  the  piano  to  plalntUTs 
agent  The  case  was  tried  upon  the  issues 
thus  made,  and  the  Jury  found  for  the  de- 
fendant, and  gave  him  Judgment  for  $30,  the 
cash  payment  be  had  made  at  the  time  of  the 
purchase,  and  for  costs. 

Tbe  plalntlCF  in  error  assigns  as  error  the 
overruling  of  his  motion  for  new  trial,  and 
in  this  It  is  complained  that  the  verdict  Is 
contrary  to  law  and  Is  not  sustained  by 
evidence,  and  that  the  court  wred  in  admit* 
ting  certain  evidence  ow  tite  objection  of 
the  plaintiff  in  error,  and  also  erred  in  tbe 
giving  of  an  instmctlon  to  the  Jury.  Tb6 
instructions  are  not  numbered  as  they  should 
have  been,  but  the  one  complained  of  is  set 
out  in  full  in  tbe  record  and  was  attadied  to 
tbe  motion  for  new  trial.  In  this  instruction 
the  court  told  the  Jury,  in  subetance,  that  tf 


*Pw  otbsr  cuei  sm  same  topio  and  section  NUUBBR  in  Dee.  Dig.  A  Am.  Dig.  K«7-No.  S«rtM  A  Bm'r  ladtxM 
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they  fotmd  from  a  fair  preponderance  of  the 
testimony  that  the  agent,  Vaughn,  frandulent- 
iy  mlarepreeented  the  character  and  quality 
of  the  piano  to  the  defendant,  and  told  him 
that  It  was  a  standard  instrument  of  the  val- 
ue of  $500,  and  ordinarily  sold  for  that  sum, 
and  that  the  defendant  was  unfamiliar  with 
pianos,  but  knew  the  agent,  Vaughn,  and  had 
confidence  in  him  and  relied  upon  bis  state- 
meats  as  to  the  character  and  quality  of  the 
piano,  and  these  representations  were  false, 
the  defendant  had  a  right  to  rescind  the  sale 
and  return  the  instrument ;  that  while  ordi- 
narily the  law  placed  the  doty  upon  the  de- 
fendant to  inspect  the  article  be  wag  buying, 
and  to  rely  upon  his  own  Judgment,  that  If 
the  defects  were  such  that  a  man  of  or- 
dinary prudence  could  not  see  and  detect 
them  readily,  and  he  relied  upon  the  repre- 
sentations of  the  plaintiff's  agent  ae  to  the 
quality  of  the  instrument,  and  these  repre- 
sentations were  false  and  finndulent,  and  the 
piano  was  practically  worthless,  that  he  had 
a  right  to  rescind.  While  this  instruction  ia 
not  technically  correct,  still  the.  chief  vice 
in  it  was  a  failure  to  state  that  It  was  the 
duty  of  the  defendant,  under  the  law,  to  take 
steps  to  rescind  the  contract  promptly  upon 
the  discovery  of  the  fraud  that  had  been  per- 
petrated upon  him  in  the  sale,  still  this  defect 
In  the  instiraction  was  cured  by  an  instruc- 
tion requested  by  the  plaintiff  given  by  the 
court,  as  follows:  "Where  a  party  wishes  to 
rescind  a  contract,  they  must  do  so  Immedi- 
ately upon  the  diaeoToy  of  the  defects  oom- 
plnined  of." 

[1, 2]  The  law  is  weU  setUed  in  this  Juris- 
diction that  false  and  fraudulent  represen- 
tations made  to  Induce  a  sale  are  grounds 
for  rescinding  a  contract  of  sale  by  the  ven- 
dee. National  Bank  of  Anadarko  v.  Oldham, 
26  OkL  139,  109  Pac.  75;  Sobinson  v.  Rob- 
erts, 20  OkL  787,  90  Pac.  246. 

[I]  It  is  also  held  that  a  vendee  wishing  to 
rescind  a  contract  of  sale  should  return  the 
article  purchased  to  the  vendor  within  a 
reasonable  time;  and  It  is  also  held  that 
what  is  a  reasonable  time  for  rescinding  a 
contract  of  sale,  under  the  facts  of  each 
case,  is  a  question  of  law  ter  the  court  to  de- 
termine. Luger  rum.  Co.  t.  Street,  6  Ofcl. 
312,  00  Pac.  125. 

The  testimony  shows  that  the  defendant 
discovered  some  defects  in  the  piano  within 
a  few  days  after  it  had  been  delivered  at  his 
house,  but  that  the  material  defects  did  not 
appear  for  some  three,  or  four,  or  five  weeks 
afterwards.  He  said:  "1  discovered  it  was 
cracking,  and  It  showed  to  have  been  worked 
over  and  I  notified  Mr.  Vaughn  about  it,  and 
told  him  that  It  wasn't  what  it  was  repre- 
sented to  be.  I  said  It  wasn't  what  it  was 
represented  to  be  and  I  did  not  want  It,  and 
that  It  wasn't  any  account  and  I  did  not 
want  it  Q.  It  began  to  crack  and  checker? 
A.  Yes,  looked  like  where  you  would  put 


paint  on  the  hot  side  of  a  bons^  tliat  ts  lAen 
I  turned  It  bock  to  blm." 

We  have  examined  the  Instructions  given 
to  the  Jury  by  tiie  court,  and,  as  a  whole, 
they  seem  to  fidrly  state  the  law  InrolTed  in 
the  ease;  Hie  one  complained  of,  taken  In 
connection  with  the  other  Instnuilon  gtren 
by  the  request  of  the  plalntU^  cannot  be  said 
to  be  so  clearly  prejudicial  as  to  Justij^  the 
court  in  reversing  the  Judgment  appealed 
from. 

The  question  of  wheOier  or  not  the  repre- 
sentations made  by  the  plaintUTi  agent  at 
the  time  of  tbe  sale  at  the  piano  were  false 
and  firaudnlent  was  a  question  of  tect  that 
was  properly  submitted  to  the  Jury  for  de- 
termlnaton.  If  they  were  made,  as  contend- 
ed by  the  defendant  In  error,  they  were  suf- 
ficient to  authorize  a  resdsslon  of  tbe  sale, 
providing;  of  course,  the  defendant  in  error, 
acted  with  reasonable  promptness  In  rescind- 
ing the  contract  after  tbe  discovery  of  the 
fraud  that  had  been  perpetrated  upon  him. 
The  Jury,  by  their  verdict,  determined  this 
question  In  favor  of  tbe  defendant  in  error. 
The  court  In  denying  the  motion  for  a  new 
trial  passed  upon  the  question  of  law  as  to 
whether  or  not  the  defendant  in  error  had 
exercised  the  right  to  rescind  within  a  rea- 
sonable time,  as  it  was  bis  duty  to  do  under 
the  law.  There  can  be  no  serious  question, 
firom  an  examination  of  the  testimony  in 
the  record,  about  there  being  sufficient  evi- 
dence to  sustain  the  findings  of  the  jury. 
The  rule  is  well  settled  in  this  Jurisdiction 
that  where  questions  of  fact  are  submitted  to 
tbe  jury,  under  proper  Instructions,  and 
there  Is  evidence  to  support  the  finding,  the 
verdict  will  not  be  set  aside. 

Complaint  is  made  that  the  court  erred  In 
permitting  the  agent  of  the  plaintifT  to  testi- 
fy as  to  the  price  at  which  the  piano  had 
been  consigned  to  the  plaintiff  by  the  general 
dealer,  he  testifying  that  the  consignor  had 
told  him  that  it  was  Invoiced  to  the  agent 
at  $90.  It  seems  that  this  was  material  tes- 
timony as  affecting  the  issues  of  fraud  in- 
volved in  the  ease,  and  its  admission  was  not 
error. 

None  of  the  assignments  of  error  seem  to 
be  well  taken.  We  see  no  good  reason  for 
disturbing  the  Judgment  appealed  from,  and 
therefore  conclude  that  it  riiould  be  af- 
firmed. 

PER  CURIAM.   Adopted  in  wholSL 


BONDIBS  V.  BONDIES. 
(Snpruns  Court  of  Oklahoma.   Nov.  2S,  1918.) 

(Syllabut  Iv  the  Court.) 
DivoBCE   (S   824*)  —  Support   or  Ohzlo  — 

RlOHTS  BETWEXN  DiVOBCBD  PABEITTS. 

Section  4367,  Rev.  Laws  1910 :  "A  parent 
entitled  to  tbe  custody  of  a  child  mast  give  him 
education  and  support.   •   •   • "   Section  4377, 
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Id.:  "A  parent  Is  not  bonnd  to  oompenBate  the 
otber  parent  *  •  ♦  for  the  TOlnntary  nip- 
port  of  hia  child  without  an  agreement  for  com- 
peDsation<"  Where  a  mother  is  awarded  cus- 
tody of  a  minor  child  in  a  divorce  proceeding', 
and  the  decree  is  silent  as  to  the  Bopport  oi 
SQch  child  and  the  father  has  not  agreed  to  do 
CO,  and  the  mother  maintains  and  supports  the 
child  for  a  number  of  years  and  has  made  no 
effort  to  secure  from  the  court  granting  the  de- 
cree an  order  requiring  the  father  to  support 
such  child,  such  support  is  voluntary,  and  she 
cannot  recover  from  her  former  husband  any 
sums  in,  that  beliatf  laid  out  and  expended, 
but  the  father  may  be  required  to  contribute 
to  the  support  of  such  minor  cbild  from  and 
after  the  commencement  of  an  action  for  that 
purpose,  and  such  action  may  be  by  motion  or 
supplemental  petition  In  tite  original  proceeding, 
or  by  an  independent  salt. 

[Ed.  Note.— For  otiier  cases,  aee  DLtotbc,  Osnt. 
Dig.  i  826;  Dec  Dig.  S 

Error  District  Court,  Bryan  Comity; 
A.  EL  Feqnison,  Judge. 

Action  by  Helen  Boodles  against  WllUam 
Bondies.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed  and  remandedt 
wltb  directions. 

J.  M.  Croolc,.  of  Dnrant,  for  plaintiff  In  er- 
ror. E.  O.  Sentar,  of  Dallas,  and  Utterback, 
Hayes  &  MacDonald*  of  Diirant,  for  defend- 
ant In  error. 

LOOFBOUBROW,  J.  On  Jannary  6, 1911. 
defendant  in  error,  Heloi  Bondies,  commenc- 
ed an  action  against  William  Bondies  In  tbe 
district  court  of  Bryan  county  by  filing  a  pe- 
tition, alleging,  in  substance,  as  follows: 
"That  Helen  Boodles  Is  a  resident  of  Dallas 
county.  Tex.,  and  defendant,  William  Bon- 
dies, is  a  EMldent  of  Bryan  county,  OkL 
That  tbey  were  married  In  November,  1900. 
niat  aa  a  result  of  said  marriage  ttie  minor 
son,  Walton  Bondies,  was  born  January  11. 
1902.  That  they  were  divorced  by  decree 
of  tbe  district  court  of  the  Forty-Fourth  Ju- 
dicial district  of  Texas  in  Dallas  oonn^  on 
tiie  3lBt  day  of  July.  1B02.  That  In  said 
decree  tlie  custody  of  said  minor  child.  Wal- 
ton B<mdleB,  was  awarded  to  the  plaintiff. 
That  since  said  time  plaintiff  has  had  the 
custody  of  said  minor,  and  has  borne  the 
entire  expense  of  his  soivort  and  mainte- 
nance except  a  certain  period  that  W.  Porter, 
of  Dallas.  Tex.,  the  tatba  of  the  plaintiff, 
has  fardlahed  board  and  lodging  to  said 
child.  That  QiB  defendant,  WUllam  Bondies, 
has  contributed,  during  said  time,  |180  to 
the  maintenance  of  said  ^id.  That  witb 
the  exception  of  said  small  contribution  by 
the  said  defendant^  he  has  perslstratly  refus- 
ed to  recognize  the  legal  and  moral  claim  of 
his  son  upon  him  for  his  suK>ort  and  mainte- 
nance, though  he  has,  at  all  times,  been  w^ 
able  to  maintain  him  In  comfort  and  provide 
for  all  of  his  necessities,  and  although  he  has 
often  been  the  plaintiff  herein  requested 
and  Importuned  to  aid  in  the  8upi>ort  and 
maintenance  of  said  child.  That  the  plain- 
tiff ber^  has  reared  said  child,  and  has  giv- 


en him  care  and  attention  and  dothln^.  and 
such  other  means  as  his  circumstances  In 
life  demanded,  and  haa  supplied  his  needs 
and  necessities  during  the  pieriod  above  stat- 
ed. Hut  tbe  reasonable  value  of  said  sup- 
port and  maintenance  is  $300  per  year,  or 
$3,120  for  said  enUre  period.  *  *  •  And 
though  tbe  plaintiff  has  often  been  requested 
to  pay  and  to  coDtribute  to  said  cause  of 
the  support  and  maintenance  of  his  said 
minor  son,  he  has  absolntdy  refused  and 
still  refuses  so  to  do,  except  as  heretofore 
stated.  Tti&t  plaintiff  Is  not  as  able  to  pro- 
vide for  said  child  as  the  defendant  herein. 
Plaintiff  further  shows  that  said  defendant 
has  never  shown  any  interest  for  the  welfare, 
comfort,  care,  or  maintenance  of  his  said 
son,  but  has  been  totally  Indifferent  toward 
him.  Plaintiff  prays  Judgment  against  tbe 
defendant  for  the  sum  of  $3,125  aa  com- 
pensation for  the  support  and  maintenance 
of  said  Walton  Bondies,  the  said  minor  son 
of  the  parties,  and  to  cover  tbe  expense  aod 
trouble  Incurred  by  her  on  said  account 
Plaintiff  further  asks  that  the  court  mabe 
an  order  requiring  and  commanding  the  de- 
fendant to  pay  over  to  the  plaintiff  on  the 
first  day  of  each  month  the  sum  of  $40  until 
the  said  Walton  Bondies  shall  become  of  age, 
said  $40  per  month  to  be  for  tbe  use  and 
benefit  of  said  minor  and  to  assist  the  said 
plaintiff  in  caring  for  and  supporting  and 
maintaining  the  said  Walton  Bondies  dur- 
ing his  minority.  •  •  * "  To  this  petition 
plaintiff  In  error  filed  a  demurrer,  which 
the  court  overruled.  Thereafter  plaintiff  In 
error  filed  an  answM-,  in  substance:  First. 
A  general  denial,  saving  spedflc  admissions. 
Second.  The  statute  of  limitations  of  Texas. 
Third.  That  he  agreed  to  and  did  pay  to  the 
defendant  in  error  In  1902  the  sum  of  $3,000 
for  the  maintoiance  ot  said  diUd,  and  that 
said  funds  have  not  been  properly  conserved ; 
that  defendant  in  error  Is  now  unable  to 
raise,  maintain,  and  educate  said  <dilld;  that 
plaintiff  In  error  Is  ready,  willing,  and  able 
to  properly  care  for,  maintain,  and  educate 
his  son;  that  be  has  reached  an  age  that 
requires  the  care  and  admonition  of  a  father, 
etc.;  and  that  the  custody  of  the  child  be 
awarded  to  him.  Further  answering,  defend- 
ant specially  pleads  the  statute  of  limita- 
tions of  Oklahoma.  The  defendant  in  error 
replied  with  a  general  doilal,  and  farther 
stated  that  at  the  time  the  decree  of  divorce 
was  rendered  awarding  the  custody  of  the 
child  to  the  idalntlfl.  Helm  Bondies,  both  itf 
said  partlSB  were  residents  ai^  dtiiens  ot 
the  state  of  ^xas  and  appeared  In  person 
and  by  attorneys  In  said  cause ;  that  Helen 
Bondies  is  oitltled  to  retain  tbe  custody  of 
said  minor  dilld  until  said  judgment  shall 
be  modified  or  dianged  hy  Hie  coart  wlilcfa 
roidered  it;  that  slu  has  been  ever  edUice 
and  is  now  a  dtlxra  Dallas  county,  Tex. 
It  is  conceded  that  the  decree  of  divorce  was 
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silent  as  to  support  and  nudntaiance  of  tbe 
child.  The  defendant  in  error  was  called 
as  a  witness  in  her  own  behalf  and  her  tes- 
timony constttntes  all  of  the  evidence  in  the 
case.  A  verdict  was  returned,  and  Jndgmmt 
entered  in  faror  of  the  defendant  In  error 
for  the  sum  of  (608,  and  from  socb  Judg- 
ment  plaintiff  in  error  appeals,  and  assigns 
as  error:  "First  The  court  erred  in  over- 
rnllng  the  demtirrer  of  the  defendant  that 
said  petition  does  not  state  tacts  sufficient 
to  constitate  a  cause  of  action.  Second  and 
third.  The  court  erred  in  oTemiling  the  mo- 
tion for  new  trial  herein  because  the  verdict 
therein  was  and  is  contrary  to  law,  and  in 
admltdDg,  over  the  objection  of  the  defend- 
ant, evidence  prejudicial  to  the  defendant, 
and  which  was  incompetent,  irrelevant,  and 
immaterial.  Fourth.  Error  In  the  second 
paragraph  of  the  court's  chai^  to  the  jury," 
which  is  as  follows :  "Na  2.  It  Is  the  duty 
of  the  father  of  a  minor  child  to  give  his 
child  such  support  and  education  as  is  suit- 
able to  his  circumstances  and  station  In  life, 
unless  the  father  Is  unable  to  do  so,  then  In 
that  event  the  mother  most  assist  him  to  the 
extent  of  her  ability.  In  the  case  at  bar, 
If  you  should  find  from  a  preponderance  of 
tbe  evidence  that  the  plalntut,  HelQu  Bon- 
dles,  has  expended  money  In  buying  dotblng, 
medicines,  and  paying  doctor  bills,  and  for 
washing,  for  tuition,  and  school  books,  and 
has  devoted  her  own  time  to  the  care  and 
training  of  the  minor  child  of  plalntifr  and 
defendant  to  the  extent  that  she  has  been 
nnable  to  earn  as  mndi  as  she  otherwise 
wonld  bave  done,  and  you  find  that  these 
matters  were  necessary  for  the  proper  care, 
attottlon,  and  maintenance  of  said  child, 
then  yon  will  find  In  favor  of  the  plainttfC  in 
such  amount  or  amonnts  as  you  believe  firom 
the  testimony  said  expenditures  and  services 
were  reasoiably  worth.  It  Is  tbe  duty  of  the 
mother,  where  she  has  the  care  and  custody 
of  ber  child,  to  render  it  the  nsnal  and  ordi- 
nary attentlott  that  a  mother  owes  ber  child, 
and  she  wonld  not  be  entitled  to  recover  for 
the  mere  care  and  attention  that  every  moth- 
er owes  her  child  othor  than  such  amount  or 
amounts  as  you  may  find,  if  any,  that  cdbe 
has  been  pecuniarily  derived  of  by  reason 
of  her  inability  to  earn  the  wages  that  she 
would  bave  otherwim  earned  had  she  not 
the  care  and  charge  of  the  said  child.  If 
yon  sihottld  find  for  the  plalntUf,  you  will 
fix  her  recovery  at  such  an  amount  or 
amounts  as  you  believe  from  the  evidence 
that  she  la  reasonably  entitled  to  recover  for 
the  moneys  expended  by  ber  and  the  serv- 
ices rendered  as  herein  set  forth,  not  exceed- 
ing the  sum  of  $300  per  year,  for  and  during 
the  time  since  January  6,  1908,  up  until  the 
present  time.'* 

Sections  4367,  4376,  4377,  and  4968,  Rev. 
Laws  1910,  respectlrely,  provide  as  follows: 

"The  parent  entitled  to  tbe  custody  of  a 
child  must  give  blm  support  and  education 


suitable  to  bis  drenmstances.  If  the  sup- 
port and  education  which  the  father  of  a 
legitimate  chlM  Is  able  to  give  are  Inade- 
qnate,  the  mother  must  assist  him  to  the  ex- 
tent of  her  ability." 

"If  a  parent  neglects  to  provide  articles 
necessary  for  his  child  who  is  under  his 
charge,  according  to  his  circumstances,  a 
third  person  may  In  good  faith  supply  such 
necessaries  and  recover  the  reasonable  value 
thereof  from  the  parent" 

"A  parent  is  not  bound  to  compensate  the 
other  parent  or  a  relative  for  the  voluntary 
support  of  his  child  without  an  agreement 
for  compensation,  nor  to  compensate  a  stran- 
ger for  the  support  of  a  child  who  has  aban- 
doned the  parent  without  just  cause." 

"When  a  divorce  is  granted,  the  court  shall 
make  provision  for  guardianship,  custody, 
support  and  education  of  the  minor  chU<rea 
of  tbe  marriage,  and  may  modify  or  change 
any  order  in  this  re^>ect,  whenever  circum- 
stances render  such  change  proper,  either  be- 
fore or  after  final  judgment  in  the  action." 

When  a  decree  of  divorce  is  granted, 
awarding  custody  of  the  dilld  to  the  mother, 
without  any  provision  in  the  decree  for  the 
maintenance  of  the  child,  and  in  tbe  absence 
of  an  express  contract,  a  great  many  authori- 
ties hold  that  the  mother  can  maintain  an 
action  against  the  father  for  money  volun- 
tarily paid  by  her  for  the  cbU-d's  support, 
and  a  great  many  anthorltles  are  to  the  con- 
trary, but  our  statutes  control  in  this  case. 

Sections  4367,  4376,  and  4377.  Rev.  Laws 
1910,  came  from  California  via  Dakota,  and 
have  been  construed  by  this  conrt  in  the  case 
of  William  Bondies  v.  W.  Porter,  186  Pac. 
417,  banded  down  at  the  present  term,  Involv- 
ing support  of  the  same  minor  child,  W.  Por- 
ter being  the  grandfather  of  said  child,  ofdn- 
ion  by  Justice  Turner,  in  which  it  is  held: 
"Where  a  divorce  decree  gave  the  custody 
of  an  Infant  child  to  the  mother,  her  father, 
who  voluntarily  furnished  necessaries  for 
the  child  while  in  ber  custody,  in  the  absence 
of  an  agreement,  cannot  recover  compensa- 
tion therefor  from  the  fiither  of  tbe  child." 
Nor  can  a  different  rule  apply  merely  be- 
cause the  defendant  In  error  was  formerly 
the  wife  of  the  plaintiff  In  error.  When  the 
decree  was  granted  the  husband  and  wife 
thereupon  became  single  persons,  and  the 
relations  and  obligations  to  each  other  were 
the  same  as  strangers,  and  the  divorced  wife, 
although  having  the  custody  of  the  child, 
stood  In  no  more  favorable  position  to  re- 
cover In  an  action  against  the  father  for  the 
past  support  of  the  child  than  a  stranger. 
In  Kendall  v.  Kendall,  6  Kan.  App.  688, 
48  Paa  940,  section  6(K!,  Code  of  Kansas,  be- 
ing the  same  as  section  4908,  ^pra,  the  cus- 
tody of  children  was  awarded  to  the  mother 
and  silent  as  to  their  support.  Later  in  the 
same  case  tbe  mother  filed  a  motion  for  the 
modification  of  the  decree,  and  the  district 
court  thereupon  made  the  following  order: 
"That  said  defeivdant,  George  Kendall,  pay 
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to  the  said  plaintiff,  LlsEzle  Kendall,  In  traet 
and  for  the  support  of  said  minor  children, 
the  sum  of  $1S  per  month  for  each  of  said 
minors  until  each  of  them  reaches  21  years 
of  age,  and  that  said  payments  date  from  the 
date  of  the  decree,"  etc.— the  payments  due 
amounting  to  $500  at  the  date  of  the  modlfled 
decree.  Upon  appeal  the  conrt  held  that  the 
trial  court  could  require  defendant  to  pro- 
vide future  support  for  the  children,  but 
payments  must  date  from  modified  decree, 
and  that  the  order  for  payment  for  past  sup- 
port was  error.  See,  also,  Harris  v.  Harris, 
5  Kan.  46 ;  Hamptou  T.  Allee,  56  Kan.  461, 
43  Fac.  779 ;  Chandler  t.  Dye,  37  Kan.  766, 
IB  Pac.  925. 

The  statutes  of  New  York  contain  provi- 
sions similar  to  our  own,  and  In  Washburn  t. 
Catlln,  97  N.  Y.  623,  the  trial  court  made 
an  order  requiring  defendant  to  pay  the  ex- 
penses incurred  during  previous  nine  years, 
but  on  appeal  the  same  was  modified,  re- 
stricting such  payment  to  the  expenses  in- 
curred subsequent  to  filing  petition.  See, 
also,  Erkenbrach  v.  Erkenbrach,  96  N.  Y. 
456 ;  McKay  v.  McKay,  125  Cal.  65,  57  Pac. 
679;  McKay  v.  Superior  Court,  etc.,  120 
Cal.  143,  52  Pac  147,  40  L.  R.  A.  885. 

The  provisions  of  section  4968,  supra,  are 
In  their  nature  prospective,  and  the  conrt  is 
limited  to  the  "custody,  support  and  educa- 
tion" which  the  children  are  subsequently 
to  receive  under  the  court's  direction,  and 
until  the  conrt  has  made  some  order  requir- 
ing the  father  to  support  and  maintain  the 
child,  there  can  be  no  liability  on  his  part, 
for  sections  4367  and  4376,  supra,  limit  the 
duty  of  support  to  "the  parent  entitle>d  to 
the  custody  or  to  the  parent  who  has  the 
child  under  his  charge."  And  section  4377, 
supra,  expressly  provides  that  "a  parent  Is 
not  bound  to  compensate  the  other  parent  for 
the  voluntary  support  of  hia  child  without 
an  agreement  for  compensation."  The  court 
has  power  to  make  such  orders  for  the  fu- 
ture maintenance  of  minor  children  under 
petition,  or  by  motion  In  the  action  after 
final  decree  has  been  entered,  and  the  rale 
Is  practically  uniform  where  the  similarity 
exists  in  the  statutes. 

In  Holt  V.  Holt,  23  Okl.  at  page  648,  102 
Pac  at  page  187,  Mr.  Justice  Dunn,  after 
quoting  the  Oklahoma  statute,  said:  "Under 
this  statute  we  entertain  no  doubt  that  any 
change  or  modification,  or  any  onder  In  ref- 
erence to  the  child,  should  be  made  on  motion 
In  the  original  action." 

At  any  time  after  the  divorce  was  obtain- 
ed, the  mother  could  hare  applied  to  the 
court  that  granted  the  decree  for  an  order 
requiring  the  father  to  contribute  to  the  sup- 
port of  the  child,  and  that  court  had  full 
power  and  authority  to  make  any  order  that 
the  safety  and  well-being  of  the  child  might 
require.  Section  2871,  Rev.  Statutes  of  Tex- 
as 1895,  Is  very  similar  to  section  4968,  Rev. 
Laws  of  Okl.  1910.  Having  failed  to  avail 
herseU  of  this  remedy,  her  support  of  the 


child .  mast  be  deemed  to  have  been  rolan- 
tary  up  to  the  time  of  the  commencement  of 
this  action. 

The  question  now  arises  as  to  whether 
or  not  a  separate  action  may  be  maintained 
against  the  father  for  the  present  and 
future  support  of  his  minor  child,  or  is  it 
Imperative  that  the  mother  proceed  in  the 
original  action  wherein  the  decree  was  grant- 
ed? It  Is  anquestionably  the  duty  of  the 
father  to  provide  reasonably  for  the  mainte- 
nance of  his  minor  child  when  the  mother  ts 
unable  to  do  so,  and  we  do  not  mnderstand 
that  this  liability  la  In  any  way  affected  br 
the  fact  that  the  custody  of  said  child  may 
have  been  taken  away  from  him  b;  the  de- 
cree of  a  court  of  competent  jurisdiction. 
This  primary  obligation  arises  from  his  nat- 
ural headship  of  the  family,  and  upon  bis 
b^ng,  by  nature,  and  the  present  constita- 
tion  of  society,  responsible  for  the  welfare 
and  protection  of  his  own  ofl^ring.  Chil- 
dren cannot  be  deprived  of  their  rights  on 
account  of  the  dissensions  of  their  parents, 
to  which  they  are  not  parties.  As  was  said 
by  Chancellor  Kent:  "Wants  antd  weakness- 
es of  children  render  it  necessary  that  some 
person  maintain  them,  and  the  Tdce  of  na- 
ture h^s  pointed  out  the  parent  as  the  most 
fit  and  proper  person."  Under  the  Oklahoma 
and  similar  statutes,  courts  are  given  great 
latitude  with  reference  to  orders  concerning 
the  children  of  divorced  parents,  and  the 
principal  object  to  be  attained  is  that  whlcb 
will  protect  and  secure  the  welfare  and  best 
Interests  of  the  children.  Hence  the  clause 
in  section  496S,  supra,  that  **whenever  dr- 
cumstances  render  such  change  proper  ei- 
ther before  or  after  final  judgment  in  the  ac- 
tion, •  •  ♦  the  court  may  modify  or 
change  any  order  in  this  respect"  It  ap- 
pears from  the  reply  in  this  case  that  the 
Texas  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  persons  of  the  parties  to 
the  action  when  the  decree  was  granted,  bat 
It  also  appears  that  the  husband  Is  now  a 
resident  of  the  state  of  Oklahoma.  We  do 
not  know  whether  he  has  property  in  the 
state  of  Texas  which  would  be  available  for 
the  enforcement  of  any  order  that  that  court 
might  now  make  with  reference  to  the  sap- 
port  of  the  child,  and  assume  that  he  has 
not  That  court  might,  upon  application, 
make  an  order  for  the  supimrt  of  the  child, 
which  would  be  binding  upon  the  i^aintlfl 
In  error,  but  the  defendant  In  error  might 
then  have  to  bring  an  acUon  upon  such  judj;- 
ment  In  this  state  to  enforce  the  same ;  since 
this  court  now  has  Jurisdiction  of  the  parties, 
no  good  reason  can  be  suggested  why  this  a^ 
tlon  should  not  be  maintained,  and  the  pri- 
mary and  humane  result  secured,  to  wit,  the 
support  and  education  of  this  ddld,  nitable 
to  his  circumstances. 

In  McKay  v.  McKay,  supra,  the  court  said: 
"So  far  as  the  right  of  the  wife  to  recover 
for  past  expenses  Incurred  by  her  Is  involved, 
the  principle  is  tlie  sam^  whether  the  an>U* 
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cation  Is  made  in  an  Independent  action,  or 
through  a  motion  In  tbe  original  case."  The 
principle  l8  the  same  with  reference  to  pres- 
ent and  fature  support  of  the  child.  This 
question  is  referred  to  in  the  case  of  Spencer 
V.  Spencer,  97  Minn.  66.  105  N.  W.  4S3,  2  L. 
R,  A.  (N.  S.)  861, 114  Am.  SL  Bep.  665.  7  Ann. 
Gas.  601,  and  notes. 

In  Pretzinger  v.  Pretzlnger,  45  Ohio  St 
452,  15  N.  E.  471,  4  Am.  St  Bep.  643,  the 
decree  made  no  qrder  for  the  child's  main- 
tenance, and  snbaeqaently  the  mother  com- 
menced an  action  In  another  tribunal  In  an- 
other county  of  the  same  state.  The  court 
recognized  the  general  doctrine  that  the 
plaintiff  could  have  made  application  in  the 
same  cause  and  secured  a  modification  of  the 
decree,  but  held  that  an  original  action  could 
be  maintained  for  the  same  purpose,  citing 
OIney  t.  Watts,  43  Ohio  St  499.  3  N.  E. 
364,  and  further  stating:  "The  natural  obli- 
gation resting  upon  him  In  the  forum  of  the 
divorce  would  not  become  lifeless  because  Its 
enforcement  was  not  sought  In  the  Jurisdic- 
tion in  which  the  divorce  was  granted." 

In  Graham  v.  Graham,  38  Colo.  453,  68 
Pac.  862,  8  L.  B.  A.  (N.  S.)  1270,  12  Ann. 
Gas.  137,  the  parties,  in  1897,  In  Arapahoe 
county,  Colo.,  were  divorced  and  decfee 
awarded  the  custody  of  the  three  minor  chil- 
dren to  the  wife,  and  further  ordered  pay- 
ment of  %S0  per  month  for  the  support  of 
the  minor  children,  limiting  the  amount  to 
$2,000.  The  father  paid  the  mother  $50 
per  month  up  to  and  including  December, 
1900,  in  the  aggregate  sum  of  $2,000.  In 
June,  1903,  the  mother  commenced  an  action 
against  the  father  in  Denver  county,  Colo., 
to  recover  money  expended  for  the  support 
and  education  of  two  of  said  minor  children 
from  the  Ist  day  of  Janxury,  1601,  and  for 
the  support  and  education  of  one  of  said  mi- 
nor children  until  be  became  of  age,  and  for 
the  allowance  for  farther  care  and  support 
of  said  minors.  Judgment  was  entered  for 
the  plaintiff  from  the  date  of  the  commence- 
ment of  the  action,  and  for  the  future  and 
further  support  of  the  minor  -children,  the 
court  in  the  (pinion  stating  that  the  judg- 
ment in  the  divorce  case  did  not  determine 
the  extoit  of  the  liability  of  the  father;  that 
the  children  were  not  parties  to  the  action, 
and  their  rights  were  not  concluded  thereby, 
further  holding  that  It  was  within  the  au- 
thority of  the  court  granting  the  decree  to 
modify  the  same  as  the  changed  circumstanc- 
es of  the  parties  might  require;  the  effect 
of  the  decision  being  that  a  father  may  be 
compelled  to  support  his  minor  children  ei- 
ther by  a  motion  to  modify  the  decree  In  the 
original  action,  or  In  an  independent  action. 

In  his  answer  the  plaintiff  alleges  that  he 
paid  the  defendant  the  sum  of  $3,000  for 
the  maintenance  of  said  child,  etc.,  and  that 
he  is  ready  and  willing  and  able  to  properly 
care  for,  maintain,  and  educate  his  son,  and 
asks  that  the  custody  of  the  child  be  awarded 


to  him.  There  is  no  evidence  tending  to  sup- 
port the  allegation  as  to  the  payment  of  the 
$3,000  for  the  maintenance  of  the  child,  and 
if  there  had  been,  and  the  mother  had  failed 
to  properly  conserve  the  same,  those  facts 
would  not  alter  the  fact  that  the  child  at 
this  time  needs  support  and  maintenance, 
nor  relieve  the  parent  from  the  legal  respon- 
sibility of  such  support  The  mother  testified 
that  the  boy's  father  had  never  seen  blm  un- 
til this  case  was  tried,  and  on  cross-examina- 
tion admitted  that  the  father  bad  suggested 
that  be  be  permitted  to  take'  the  child  and 
support  him,  and  that  that  would  necessitate 
the  removal  of  the  child  from  the  state  of 
Texas  to  Oklahoma.  This  was  not  an  offer 
or  a  request  to  do  so,  but  a  mere  suggestion; 
and  such  suggestion,  together  with  the  alle- 
gation In  the  answer,  were  evidently  not 
made  In  good  f&.lth,  but  for  the  purpose  of 
filling  the  heart  of  the  mother  with  con- 
sternation, and  of  causing  her  to  abandon 
this  or  any  other  action  against  him  for  the 
maintenance  and  support  of  the  child.  The 
general  demurrer  was  properly  overruled  by 
the  court  because  of  the  allegations  in  the 
petition  which  ask  for  an  order  requiring 
the  plaintiff  in  error  to  pay  the  sum  of  $40 
per  month  for  the  support  of  said  child. 

The  giving  of  the  Instruction  No.  2  of  the 
court  was  error,  for  the  reason  that  It  told 
the  Jury  that  the  mother  could  recover  from 
the  father  for  money  voluntarily  paid  In 
supporting  and  maintaining  the  child. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded  for  a  new  trial,  with 
directions  to  proceed  in  accordance  with  this 
opinion. 

HAYES,  a  J.,  and  TURNER  and  KANE, 
JJ.,  concur.  WII/UAM8,  J.,  absent  and  not 
Bitting. 


SOUTHWESTBBN  LAND  GO.  t.  McQAIr 
LAM, 

(Saprone  Court  4^  Oklaboma.   Nov.  2S,  191S.) 
fSifilahuB  hp  the  Court.) 

1.  COHTaACTB  (i  332*)  —  PUBUO  OraEB  OF 
PBIZE— PXTmoN— ESSENTIAIi  ALLEGATIONS. 

In  an  action  to  recover  a  prize  which  has 
been  offered  by  defendant  and  which  is  to  be 
|>aid  pursuant  to  an  award  to  be  made  by  a 
jury  selected  under  specific  conditions  set  forth 
in  the  offer,  it  is  essential  that  plaintiff  allege 
either  that  snch  prize  bad  been  awarded  as  pro- 
vided in  the  offer,  or  that  such  award,  staUng 
the  facts,  had  been  prevented  by  some  fiiult  of 
defendant. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  ||  1615-1639;  Dec  Dig.  g  332.*] 

2.  CoNTBAOTS  (i  352*)  —  Public  Offeb  op 
Pbize— Submission  or  Issues  —  Contuct- 
iNG  Evidence. 

And  where  plaintUTs  right  of  recovery  de- 
pends upon  whether  sneb  award  has  been  made 
under  the  conditions  of  the  offer,  and  such  fact 
is  to  be  determined  from  conflicting  testimony. 
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It  la  error  to  refuse  to  snbinit  each  issne  to  tbe 
Jury. 

[Ed.  Note. — ^For  other  casesr  lee  Contracts, 
Cent  Dig.  H  1200,  1828 ;  Dec.  Dig.  |  352.«] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Choctaw  Count?; 
W.  T.  Qlenn.  Judge. 

Action  by  OUTia  McCaUam  against  the 
SoutliweBtem  Land  Company  on  a  contract. 
Jodsment  for  plaintlfl,  and  defendant  brings 
error.  Reversed. 

R  H.  roster;  of  Oklahoma  City,  and  R.  B. 
Stephenson,  of  Hugo,  for  plalntUE  in  error. 
B.  D.  Jordan,  of  Hugo,  for  defendant  In  er- 
ror. 

HARRISON,  a  This  caose  was  tried  In 
the  county  court  of  Choctaw  county  in  Feb- 
ruary, 1011,  upon  an  appeal  from  a  judg- 
ment rendered  against  the  Southwestern 
Land  Company  in  the  Justice  court  of  said 
county.  The  suit  was  upon  the  following 
proposition  or  notice  which  was  published 
in  the  newspaper,  and  whi<±  plaintiff  accept- 
ed and  brought  salt  as  upon  a  contract,  to 
wtt: 

"Exhibit  A. 
"1100.00  in  Gold  to  be  Given  Away. 

"A  free  contest  for  the  purchasers  of  lots 
in  Frisco  addition.  The  Southw«tern  Laud 
Company  has  deposited  in  the  Hugo  National 
Bank  $100.00  In  gold  to  be  paid  for  the  best 
artlde  stating  reasons  why  Hugo  Is  going  to 
be  one  of  the  largest  dtles  In  the  new  state 
of  Oklahoma  and  why  Frisco  addition  is 
sure  to  be  the  most  dealrablft  residence  por- 
tion of  Hugo. 

"Frisco  addition  lots  are  sure  to  double  in 
Tftlue  within  one  year  and  you  can  make 
money  by  entering  this  contest  whether  you 
secure  the  tlOO  in  gold  or  not.  If  you  do 
win  the  gold  then  you.  will  be  amply  repaid 
for  the  time  you  put  In  thinking. 

"This  contest  is  open  to  all  purchasers  of 
lots  in  the  Frisco  addition  and  those  who 
have  made  purchases  previous  to  August 
20th  will  be  allowed  thirty  days  from  that 
date  to  submit  any  article  they  may  desire  to 
offer  in  the  contest  Those  who  purdiase 
hereafter  will  be  allowed  thir^  di^  from 
date  of  purchase.  - 

"On  January  1st  tliree  disinterested  jfer- 
sons  shall  be  chosoi  by  the  majority  of  the 
purchasers  present  to  decide  who  Is  entitled 
to  the  $100  in  gold  and  the  money  shall  be 
promptly  paid  to  the  person  who  offers  the 
best  article  according  to  the  decision  of  the 
Judges  to  be  selected. 

"This  money  will  be  paid  to  the  purchaser 
who  writes  and  delivers  to  us  within  thirty 
days  after  purchase  is  made,  the  best  article 
not  to  contain  more  than  three  hundred 
words,  giving  reasons  why  Hugo  Eihould  have 
A  population  of  twenty-five  thousand  In  five 
years  and  why  Frisco  addition  Is  sure  to  al- 


ways be  the  most  desirable  residence  portion 
of  the  city. 

"If  you  are  familiar  with  Hugo's  surroimd- 
Ings  and  will  stop  and  think  for  a  moment, 
you  can  clearly  see  why  Hugo  is  sure  to  be 
one  of  the  largest  cities  In  the  new  state  of 
Oklahoma  and,  if  you  do  not  know  why  Fris- 
co addition  Is  going  to  be  the  most  desirable 
residence  portion  of  Hugo,  all  you  have  to 
do  to  be  convinced  of  this  fact  is  to  go  oat 
and  look  It  over  and  tiben  compare  Its  ad- 
vantages with  other  portions  of  Hugo. 

"The  excellent  drainage,  the  productive 
soil,  the  beautiful  shade  trees,  the  abundance 
of  pure  soft  water  and  the  fresh  pure  air 
are  a  few  of  the  many  advantages  to  be  tak-' 
en  into  consideration  when  you  go  to  build 
your  home. 

"Frisco  addition  lots  are  bdng  sold  on  long 
terms  and  easy  payments.  Buy  a  lot  and 
win  $100  In  SfM. 

"The  Southweetem  Land  Co, 
"Hugo,  I.  T." 

The  foregoing  notice  was  attached  to  and 
made  part  of  the  following  bill  of  particu- 
lars: "Tliat  def^idant,  on  or  about  the  20tb 
day  of  August,  1007,  published  In  the  Choc- 
taw County  Clironlcle,  a  newspaper  published 
in  the  dty  of  Hugo,  an  offer  of  $100  for  the 
best  article  written  by  any  one  giving  rea- 
sons why  Hugo  should  have  a  population  of 
25,000  within  five  years,  and  wliy  the  Frisco 
addition  Is  sure  to  always  be  the  most  desir- 
able residence  portion  of  said  dty.  "Bk 
plaintiff  wrote  the  only  article^  and  complied 
with  all  the  terms  and  conditions  of  said 
contract;  that  said  article  was  delivered  to 
defendant  and  accepted  by  it;  tliat  plaintiff 
has  made  demand  on  defendant  for  the  pay- 
ment of  said  $100,  but  that  said  defendant 
has  refused,  and  still  refuses  to  pay  tbe 
same.  Whereftire  plaintiff  prays  Judgmoit 
against  said  defendant  in  said  sum  of  $100." 

[1]  Defendant  demurred  to  the  bill  of  par- 
ticulars for  failure  to  state  a  cause  of  action 
in  tliat  it  faUed  to  show  that  plaintiff  bad 
performed  ell  of  the  conditions  precedoit  to 
recov^.  The  demurrer  was  ovemled  be- 
cause of  the  general  allegation  "that  plahi- 
tiff  wrote  the  only  article  and  compiled  wlQi 
all  of  the  terms  and  conditionB  of  said  coo- 
tract"  The  court's  action  In  this  regard  Is 
assigned  as  error;  but,  while  the  all^tton 
may  be  too  general  and  too  indefinite  to  con- 
stltnte  good  pleading,  yet  we  think  it  ml^t 
be  held  sufficient  in  this  regard  as  agaloBt  a 
general  demurrw.  However,  the  plaintiff's 
right  of  recovery  on  the  contract  sued  upon 
must  rest,  not  only  on  the  fftct  that  she  had 
written  the  article  and  submitted  it  to  tbe 
company,  but  that  the  $100  gold  piixe  had 
been  awarded  to  her  by  a  decision  of  three 
dlstlnterested  persons  to  be  chosen  as  provid- 
ed in  paragraph  4  of  the  contract,  or  that, 
having  i>erformed  all  things  incumbent  upon 
her  under  the  contract,  she  bad  been  d^^- 
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more  than  one  rear  after  tbe  mlinc  of  tbe 
court  was  made  sustaining  such  demurrer,  not- 
withstanding the  fact  that  the  proceeding  was 
begun  within  one  year  from  the  date  of  the  or- 
der of  the  eonrt  OTerruIlnf  tbe  moticoi  for  new 
trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |{  1896,  1896;  Dec  Dig.  S 
340.«J 

2.  Appeal  and  Ebbob  (I  260*)  —  ExcEPnon 
Below— RuuHa  on  Evidence. 

A  ruling  of  a  trial  court  upon  an  objection 
to  the  introduction  of  certain  evidence  cannot 
be  reviewed  in  thla  court  on  appeal,  where  no 
exception  was  taken  to  the  ruling  of  the  trial 
court  upon  such  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1603-1615;  Dec.  Dig.  § 
260.*] 

3.  Appeal  ahd  Esbob  ({  ITl*)— Chakqe  op 

A  plaintiff  III  error,  who  proceeds  upon 
one  theory  in  the  trial  court^  and  loses,  will 
not  be  permitted  on  appeal  in  this  court  to 
change  front,  and  claim  the  right  to  recover 
upon  some  oOier  theory. 

[Ed.  Note.— For  other  ca»ef.  aee  Appeal  Mid 
Error,  Gent  Dig.  H  1(^-1068,  1066^ 
1161-!l166;  Dee.  Dig.  I  171.*] 

4.  Appeal  awd  Ebbob  (|  767*)— Bbie»— Im- 

BTBUCnON. 

Under  rule  26  of  this  court  (20  Obi.  xii, 
96  Pac  Till),  when  a  party  complains  of  the 
giving  or  refusal  to  give  an  instruction,  he 
should  set  out  in  his  brief  in  totidem  verbu 
separately  the  instruction  to  which  he  ob- 
jects. A  general  complaint  that  the  court  erred 
in  gtviiu  or  refuring  an  instrnction,  with- 
out combing  with  die  foregoing  rule,  will  not 
be  considered. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3092;  Dec.  Dig;  |  767.*] 

Error  from  County  O&nrt,  Kiowa  County ; 
J.  W.  Manaell,  Judge. 

Action  by  the  Bhooe  MiUlng  Company 
against  Qw  Famma'  St  Mercbants'  National 
Bank  of  Hobart  Judgment  for  defoidant, 
and  plaintiff  brlnga  error.  Affirmed. 

L.  M.  Keys,  of  Hobart,  for  plaintiff  In  er- 
ror. Joseph  H.  Cline  and  George  L.  Zlnk, 
both  of  Hobart,  for  defendant  in  error. 

HAYES,  O.  J.  Plaintiff  In  error,  herein- 
after called  plaintiff,  Instltated  this  suit  in 
the  court  below  fLgainat  defendant  in  error, 
heretoafter  called  defendant,  to  recover  the 
Bum  of  $462.70.  The  circumstances  out  of 
which  this  suit  arose  are  substantially  as 
follows ;  Plaintiff  is  a  corporation,  with  its 
prineiptU  place  of  business  in  Bbome,  Tex. 
Defendant  Is  a  national  bank,  located  at  Ho- 
bart in  this  state.  John  W.  Dickson  Grain 
Company  is  also  a  corporation  of  this  state, 
and  will  hereafter  be  referred  to  as  the 
Grain  Company.  During  the  latter  part  of 
tbe  year  1908  the  Grain  Company  made  a 
contract  with  plaintiff,  whereby  it  sold  and 
agreed  to  convey  and  deliver  to  plaintiff  a 
certain  number  of  cars  of  wheat  During  the 
latter  part  of  September  of  said  year  the 
Grain  Company  shipped  to  plaintiff  three 
cars  of  wheat,  and  drew  draft  therefor  upon 
plaintiff,  which  was  by  plaintiff  paid.  Upon 

•For  other  cuas  see  urns  topic  and  sMtlon  NUHBBR  la  Dm.  Dig.  *  Am.  Dig.  Key-No.  SeriM  *  Rop'r  ladazM 


ed  of  such  decision  by  some  fault  of  the 
company.  The  allegations  In  this  regard  we 
^'^^Tik  are  insufficient. 

[2]  Besides,  in  the  trial  of  the  ease  the  de- 
fendant offered  the  following  insfcmcttons 
which  the  court  refused  to  glv^  to  wit: 
"First  Unless  yon  find  that  there  was  an 
appointment  by  the  purchasers  of  three  Judg- 
es and  that  said  article  of  plaintiff's  was  sub- 
mitted to  them  for  their  judgment,  then  you 
will  And  for  the  defendant  Second.  Unless 
you  further  find  that  the  article  claimed  to 
liave  been  written  by  plaintiff  was  submitted 
to  judges  appointed  by  the  purchasers  of  lots 
In  said  addition,  and  unless  you  further  find 
that  said  judges  found  said  article  to  be  the 
best  written,  then  you  will  And  for  the  de- 
fendant" 

This  was  a  material  issue  in  order  to  de- 
termine plaintiff's  right  of  recovery.  She 
evidently  bad  no  right  of  recovery  unless  the 
prize  had  been  awarded  to  her  by  a  jury  se- 
lected as  provided  in  the  contract  That  Is, 
unless  such  award  or  decision  had  been  pre- 
vented by  some  fiinlt  of  defendant,  and  this 
being  a  material  issue  to  be  determined  by 
the  jury  from  the  evidence,  inasmuch  as  such 
Issue  was  not  covered  or  pres^ited  to  the  ju- 
ry by  the  court's  charge,  we  think  It  was 
error  to  refuse  the  Instructions  offered. 

In  the  case  of  Trego  t.  Pennsylvania  Acad- 
emy of  Flue  Arte  (Pa.),  8  AtL  819.  the  Identi- 
cal question  of  pleading  and  Issue  of  fact  as 
to  plaintUTs  right  of  recovery  were  Involved. 
In  that  case  tbe  court  said:  "The  manifest 
meaning  of  the  proposal  Is  that  prises  would 
be  glvCT  in  pursuance  of  awards,  and  not 
contrary  Oiereto.  The  parsons  who  diall 
compose  the  'Jury  of  awards'  is  stated  In  the 
offer.  They  were  to  constitute  the  tribunal 
to  pass  upon  the  merits  of  the  paintings,  and 
to  decide  to  wh»^  prizes  should  be  awarded. 
Unless  so  awarded  this  Jury,  no  prisse  was 
demandabl&^ 

We  think  that  the  Issue  of  fiuA  tendered  by 
defendant  In  the  offered  Instructions  should 
liave  been  submitted  to  the  Jury,  and  that  the 
court  erred  in  refusing  to  submit  sam& 

Tbe  judgment  Is  reversed,  and  tlie  cause 
remanded. 

PER  GUBIAH.  Adopted  In  whol& 


BBOME  HILLING  00.  t.  FARMERS'  A 
-     BfERCHANTS'  NAT.  BANK  OF 
HOBART. 

(Supreme  Court  of  Oklahoma.   Nov.  21,  1918.) 

(Syllahaa  by  the  Court.) 
1.  Appkai.  and  Ebbob  (i  S45*)— PaanscxiNG 
Apprai>-Tiiib. 

By  reason  of  flection  6082,  Gomp.  Laws 
1909.  this  court  cannot  consider  the  question 
whether  a  district  court  erred  In  sustaining 
a  demnrrer  to  one  of  tbe  counts  of  plaintiff's 
petition  stating  a  separate  cause  of  action, 
when  the  petition  in  error  la  filed  in  this  court 
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tbe  arrival  of  the  wheat,  plaintiff  ascratafn- 
ed  that  It  had  become  heated,  and  that  the 
same  had  not  been  cleaned,  and  dried,  and 
rendered  marketable  In  accordance  with  its 
contract  with  the  Grain  Company.  Because 
of  these  facts,  plaintiff  refused  to  receive  the 
wheat,  and  drew  a  draft  upon  the  Grain 
Company  for  the  sum  of  $2,534.37,  which  It 
had  paid  the  Grain  Company  for  the  wheat, 
with  blU  of  lading  attached  for  the  three 
cars  of  wbeat.  This  draft,  which  was  a  de- 
mand draft,  was  made  payable  to  the  State 
National  Bank  of  Ft  Wortb,  Tex.  This  bank 
forwarded  this  draft  for  collection  to  de- 
fendant When  one  J.  W.  Malone,  an  officer 
of  idalntlff,  drew  the  draft,  he  requested 
that  the  sending  bank  transmit  It  to  defend- 
ant for  collection,  and  he  wrote  a  memoran- 
dum upon  the  draft,  or  upon  a  slip  accom- 
panying the  draft,  as  follows :  "Ben,  wire  If 
your  bank  will  protect  this  draft" — signed 
J.  W.  Malone.  The  person  referred  to  in  this 
statement  was  Ben  Lovelace,  the  cashier  of 
defendant  bank.  Upon  receipt  of  the  draft 
1%  was  presented  by  defendant  to  the  Grain 
Company,  which  demanded  three  days  of 
graoe^  and  stated  that  the  draft  would  be 
paid  at  that  time.  Thereupon,  the  cashier 
of  detoidant,  Ben  Lovelace,  wired  tbe  State 
National  Bank  at  Ft  Worth,  the  remitting 
bank,  u  follows:  **Dixon  draft,  92,600  on- 
paid,  hot  accepted"— fllgned  Vannera*  ft  Mer- 
diants*  Bank.  The  draft  was  not  paid  upon 
the  expiration  of  the  three  days  of  grace, 
but  was  at  that  time,  to  wit,  on  the  ffth  day 
of  October,  190S,  protested  by  def^dant  for 
nonpayment  When  plaintiff  received  notice 
of  the  protest  ot  the  draft  It  thereupon  took 
possession  of  the  three  cars  of  wheat  and 
dlQKwed  of  same  to  the  best  advantage  pos- 
sible, and  gave  the  Grain  Company  credit  for 
the  net  proceeds  of  the  wheat  In  the  sum  of 
$2,(^1.65.  This  action  Is  brought  to  recover 
the  difference  between  the  net  proceeds  of 
the  wheat  and  the  amount  of  the  draft  drawn 
upon  the  Grain  Company,  payment  of  which 
the  Grain  Company  refused. 

In  Its  amended  petition,  plaintiff  sets  np 
two  separate  causes  of  action  against  the  de- 
fendant bank.  In  the  flrst  count  it  is  sought 
to  recover  against  the  bank  upon  the  theory 
that  the  telegram  from  defendant  to  the  re- 
mitting bank  constituted  an  agreement  upon 
tbe  part  of  the  bank  to  pay  to  plaintiff  the 
amount  of  such  draft,  and  that,  by  reason 
of  said  agreement,  the  defendant  bank  was 
liable  for  tbe  full  amount  of  tbe  draft  1^ 
the  proceeds  of  the  sale  of  the  wheat.  By 
tbe  second  count  in  Its  petition,  plaintiff 
seeks  to  recover  from  defendant  upon  the 
theory  that  it  had  not  exercised  diligence, 
and  had  been  negligent  In  presenting  the 
draft  to  the  Grain  Company  and  demanding 
payment  thereof.  It  alleges  that  on  the  2d 
day  of  October  the  Grain  Company  owned 
and  h^d  upon  the  railway  tracks  near  plain- 
tiff's  business  In  the  state  ot  Texas  a  large 


amount  of  wheat,  to  wit;  four  cars,  sabject 
to  plaintiff's  suit  in  attachment,  of  snffident 
value,  if  then  sdzed  and  sold  nndw  idaln- 
tUTs  attachment,  to  have  fully  paid  tiie  in- 
debtedness of  tbe  Grain  Company  to  fdalntlff, 
that  within  the  three  days  during  whidi  de- 
fendant held  the  draft  before  protesting  same 
the  Grain  Company  disposed  of  said  wheat, 
and  that  said  company  was  and  Is  now 
wholly  insolvent,  and  plaintiff  is  unable  te 
collect  from  It  the  balance  on  the  draft  by 
not  having  been  able  to  collect  same  by 
means  of  an  attachment  against  said  wheat 
By  reason  of  these  facts,  it  alleges  that  it 
was  damaged  to  the  amount  of  said  draft 
and  protest  fees,  upon  which  it  has  credited 
the  proceeds  of  the  three  cars  of  wbeat  re- 
ferred to  in  the  first  count  of  its  pedtlon. 
leaving  a  balance  on  tbe  damages  sostslned 
1^  It,  the  sum  Bonght  to  he  recovered  in  ttils 
action.  To  each  count  of  Its  amended  peti- 
tion, defendant  filed  a  demnrrv,  wbitA  was 
as  to  the  first  count  sustained  an  July 
1909.  No  leave  to  amend  was  ever  «8ked  for 
or  granted,  and  no  amendment  to  the  peti- 
tion was  filed  sabseauent  to  tbe  action  ct 
the  court  upon  the  demurrer.  Tbe  cause, 
however,  afterwards^  on  January  21,  1911, 
proceeded  to  trial  b^Eore  a  jury  npon  the  is- 
sues raised  under  the  second  count  of  plaln- 
tlfTs  petition  and  defendant's  answer  there- 
to, resulting  in  a  verdict  and  Judgment  In 
favor  of  defendant  To  reverse  this  judg- 
ment, this  appeal  was  filed  in  this  oonrt  on 
August  29,  1911. 

[1]  The  first  specification  oi  error  set  fOrth 
in  plaintiff's  brief  and  urged  for  reversal 
of  the  cause  is  that  the  court  erred  in  sus- 
taining defendant's  demnrrer  to  the  first 
count  of  its  amended  petition  and  to  the 
cause  of  action  ther^  set  forth.  This  ac- 
tion of  tbe  trial  court,  however,  cannot  be 
reviewed.  At  the  time  the  order  complained 
of  was  rendered,  section  6082,  Comp.  Iavs 
1909,  was  in  force,  by  which  it  is  required 
that  a  proceeding  to  reverse  a  Judgment  or 
final  order  of  a  court  In  a  civil  action  shall 
be  commenced  within  one  year  after  the  rendi- 
tion of  the  Judgment  or  order  complained  of. 
More  than  two  years  elapsed  after  the  trial 
court  sustained  said  demurrer  before  this 
proceeding  was  instituted,  and,  under  the 
previous  dedsions  of  this  court,  the  court 
was  without  Jurisdiction  to  review  the  ordtf 
of  the  court  sustaining  said  demnrrer.  Htd- 
land  V.  Beaver.  29  OkL  116, 116  Pac.  766,  Ann. 
Cas.  1913A,  814;  Reynolds  v.  Phipps  et  aL,  31 
Okl.  788, 123  Pac  112S.  See,  also,  Blackwood 
V.  Shaffer,  44  Kan.  273,  24  Pac.  423,  which  is 
also  controlling  upon  this  question. 

Referring  to  Its  second  and  third  assign- 
ments of  error,  plaintiff  complains  of  the  ac- 
tion of  the  court  in  rejecting  certain  evi- 
dence. The  evidence  rejected  and  the  rab- 
stance  thereof  Is  not  set  forth  in  the  brief  as 
required  by  rule  26  <20  Okl.  xli,  96  Pac.  vlU). 
nor  is  there  any  apedficatlon  it  error  made 
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ill  Its  tnlcC  pertaining  to  encb  oTtdence  as 
required  hy  said  mle.  Reference  1b  made 
to  certain  pages  of  the  case-made;  bat,  up- 
on examination  of  those  pages,  the  only  ob- 
jection we  find  made  to  the  evidence  therein 
contained  was  overmled  by  the  court 

[2]  As  to  the  fourth  aaslgmnent,  it  aaa- 
plains  that  the  court  erred  in  permitting  the 
witness  Ben  Lovelace,  cashier  of  defendant 
bank,  to  be  asked  the  question,  "I  will  ask 
yen  If  you  followed  the  InstructlfHis,''  which 
'Witness  answered  In  the  aflBrmatlve.  The 
record  discloses  that  this  question  was  asked 
without  objection.  After  It  was  answered,  an 
objection  was  interposed ;  but  no  motion  was 
made  to  strike  the  answer,  and  no  exception 
was  taken  to  the  mllng  of  the  court  over- 
ruling the  objection.  The  action  of  the  court 
thereon,  therefore,  is  not  presented  for  re- 
view. Dunham  v.  Holloway,  3  OkL  244,  41 
Fac.  140 ;  Marlon  v.  Territory,  1  OkL  217,  32 
Fac.  116;  Capital  Fire  Ins.  Oo.  Carroll, 
26  <^1.  286,  109  Pac.  S35. 

[S]  The  sixth  spedflcation  of  error  is  that 
the  court  erred  In  Instructing  the  jury  that, 
before  it  could  find  for  the  plaintiff,  it  must 
find  from  a  preponderance  of  the  evidence 
that  at  the  time  of  the  receipt  of  the  tele- 
gram from  defendant  bank,  and  thereafter 
during  the  period  e.ai>slng  between  sudi  time 
and  the  time  when  the  notice  of  the  protest 
of  the  draft  was  received  by  plaintiff,  ttiere 
was  property  belonging  to  the  Grain  Com- 
pany within  reach  of  the  ivoceas  of  the  conrt, 
available  to  iAaintlfl»  by  means  of  which 
plaintiff  might  attach  and  hold  the  same,  and 
apply  the  same  to  the  satisfaction  of  Its  in- 
debtedness^ and  that,  1^  tlie  acts  of  defend- 
ant bank  complained  of,  plaintiff  was  Induc- 
ed tS  and  did  fbrbear  the  enforcement  of  Its 
claim  and  tlie  realization  thereof  against  Bach 
proper^  of  the  Grain  Company.  Plalntlfl 
complains  that  this  instruction  precludes  it 
from  recovering;  if  It  should  appear  that  a 
rigorous  effort  had  been  made  at  Hobart,  the 
residence  of  defendant  and  of  the  Grain 
Company,  on  the  date  the  draft  was  received 
by  defendant  bank,  it  might  have  resulted  In 
the  coUectlou  of  said  draft  No  error  was 
committed  in  giving  this  Instruction,  for 
plaintiff,  in  his  petition,  definitely  specified 
the  source  of  his  damages,  which  was  that, 
by  delay  In  the  presentation  and  protesting 
of  the  draft,  plaintiff  was  prevented  from  en- 
fordng  his  claim  against  the  Grain  Company 
by  means  of  attachment  against  certain  cars 
of  wheat  then  located  near  the  place  of  busi- 
ness of  plaintiff  and  subject  to  attachment, 
and  plaintiff  alleges  in  bis  petition  that  the 
Grain  Company  was  at  that  time  and  Is  now 
wholly  insolvent  This  was  the  theory  upon 
which  plaintiff  presented  its  evidence  to  the 
court  There  la  no  allegation  in  the  petition 
and  no  effort  made  in  the  Introduction  of  ev- 
idence to  establish  that  plaintiff  could  have 
realized  upon  its  (Oalm  against  the  Grain 


Company  during  the  delay  between  the  re- 
ceipt of  the  draft  by  defendant  bank  and  the 
protest  thereof  by  any  other  means  than  an 
attachment  against  the  cars  of  wheat  then 
located  near  the  place  of  business  of  plaintiff, 
and  the  theory  of  the  case  for  which  he  now 
contends  seems  to  have  been  presented  by  It 
for  the  first  time  in  this  court  It  is  well  set- 
tied  that  a  party  cannot  proceed  to  trial  of 
a  case  upon  one  theory,  and,  having  lost,  on 
appeal  to  this  court  try  to  prevail  by  chang- 
ing and  procee^ng  upon  a  different  theory. 
Duffy  V.  Sdentiflc  Compiling  Dept.  30  Okl. 
742,  120  Pac.  1088;  Checotah  et  al.  v.  Hard- 
ridge  et  at.  31  Okl.  742,  123  Fac.  846;  Har- 
ris V.  First  Nat  Bank  of  Bokchlto,  21  OkL 
180,  95  Pac.  781. 

[4]  The  seventh  assignment  complains  <rf 
an  instruction  given;  but  the  instruction  is 
not  set  out  in  the  brief,  as  required  by  rule 
25,  and  will  not  therefore  be  considered. 
Lynn  v.  Jackson,  26  Okl.  852,  110  Pac,  727; 
Reynolds  r.  Hill.  28  Okl.  638,  114  Pac.  1108 ; 
Seaver  v.  Rulison.  29  OkL  128.  116  Pac.  802. 

Finding  no  error  in  the  record  requiring  a 
reversal  of  the  cause,  the  judgment  of  the 
trial  conrt  is  affirmed.  All  the  Justices  con- 
cur. 


KIMBERLIN  v.  BPHRAIM. 
(Supreme  Court  of  Oklahoma.    Oct  14,  1913. 
On  Rehearing,  Dec  9,  1913.) 

fBvttabw  hv  the  Court.) 

1.  APPKAX.  AHn  BbBOU  ({  1060*)— LiBBL  AND 

Si^DBB  (f  103*)— Habklbss  Brbok— Ad- 

lOBSIOn  OF  £VIDBNOE. 

In  an  action  for  defamatiouj  where  defend- 
ant pleads  the  general  iBsue,  evidence  that  the 
plaintiff  has  a  brother,  not  a  party  to  the  ac- 
tion or  a  witness,  wbo  is  a  {ugitive  from  jus- 
tice, Is  incompetent  and  not  within  the  Issues, 
but  the  admfesion  of  such  testimony  Is  not 
ground  for  reversal  uiikM  It  clearly  appears 
that  the  plaintiff  was  Injured  thereby. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  j|  1068,  1069,  4163-4167, 
4166;  Dec.  Dig.  {  1060 1*  Libel  and  Slander, 
Cent  Dig.  I  281;  Dec.  Dig.  |  103.*] 

2.  Appeai.  and  Bbbob  (I  1060*)— Habuucss 
Ebbob— AninssioN  or  Evidbnce. 

In  an  action  for  defamation,  where  plain- 
tiff in  direct  examination  was  permitted,  with- 
out objection,  to  show  his  family  connection,  so 
for  as  favorable.  Is  order  to  aggravate  his  dam- 
ages, aud  defendant  on  cross-examiuation  was 
allowed,  over  objection,  to  show  further  family 
connection  unfavorable  in  mitigation  of  dam- 
ages, a  verdict  for  the  defendant  will  not  be 
set  aside,  and  a  new  trial  ordered,  since  It  does 
not  appear  that  the  plaintiff  was  injured  by  the 
admisaion  of  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  1068,  1069,  4163-4167, 
4166 :  Dea  Dig.  {  1060.*] 

Error  from  District  Court,  Cleveland  Coun- 
ty ;  R.  McMIUan,  Judge. 

Action  by  Kemper  KImberlln  against  Frank 
Ephraim  for  damages  on  account  of  slander. 
Judgment  for  def^dant,  and  plaintiff  brings 
error.  AfSrmed. 
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Ben  V.  WllllazEU  and  F.  B.  Swank,  both  of 
Norman,  for  plaintiff  In  error.  J.  B.  Dudley 
and  John  B.  Lattr^  both  of  Nonnan,  for 
defendant  In  error. 

OALBRAITH,  C  The  plaintiff  In  error, 
a  minor,  commenced  an  action  In  the  district 
court  of  CleTeland  county,  by  his  mother  as 
next  friend,  against  the  defuidant  In  error, 
for  damages  for  defamation  on  account  of 
certain  false^  mallcloas,  and  defamatory 
words  alleged  to  have  been  spoken  and  pub- 
lished of  and  concerning  him,  as  follows: 
"  'Kemper,  did  you  steal  my  diamonds?  Yes, 
you  stole  them,  and  I  want  yon  to  tell  me 
where  they  sltb.'  Thereby  charging  the  said 
Kemper  Klmberlln  with  the  crime  of  theft; 
that  said  statement  was  made  to  said  Kem- 
per Klmberlln  In  the  public  schoolhonse  In 
the  city  of  Norman.  In  Cleveland  cotint7> 
state  of  Oklahoma,  and  in  the  presence  of  a 
large  number  of  students  and  other  persons 
there  assembled,  whose  names  plaintiff  Is 
unable  to  all^  at  this  time;  that  at  the 
time  said  statement  and  charge  was  made  by 
the  said  defendant,  as  aforesaio,  be,  the  said 
defendant,  without  the  consent  and  over  the 
objections  and  protest  of  the  said  Kemper 
Klmberlln,  by  force  and  threats,  forcibly 
ttirust  his  hands  Into  the  pockets  of  the  said 
Kemper  Klmberlln  and  searched  him,  very 
much  to  the  humiliation,  mortification,  and 
embarrassment  of  the  plaintiff;  that  said 
^statements  were  made  orally  and  with  the 
malicious  Intent  and  for  the  purpose  on  the 
part  of  the  defendant  to  cause  It  to  be  said 
of  and  concerning  the  said  Kemper  Klmber- 
lln, by  other  persons  residing  In  Norman, 
Glev^nd  county,  Okl.,  that  he  had  been 
guilty  of  the  crime  of  theft,  and  was  grossly 
wanting  in  honor  and  uprightness,  and  was 
designated  as  a  thief  In  said  town,  and  with 
the  malicious  Intent  and  for  the  purpose  of 
causing  it  to  be  so  believed  of  the  said  Kern* 
per  Klmberlln  In  the  town  of  Norman,  where 
be  lives;  alleging  that  said  allegations  were 
malicious  and  false,  and  were  so  known  to 
be  false  by  the  defendant  at  the  time  they 
were  made;  alleging  that  the  defendant  Is 
a  man  of  great  wealth  and  has  a  large  busi- 
ness ;  and  that  his  business  and  social  stand- 
ing is  such  that  It  gave  great  weight  to  his 
statements ;  and  that  the  i^lntifE  has  suffer- 
ed great  pain,  anguish,  and  mortlflcation  on 
account  of  the  shame  and  disgrace  cast  up- 
on him  in  the  community  In  which  he  lives." 
In  an  additional  cause  of  action  he  alleges: 
"That  on  the  19th  day  of  February,  1908, 
said  defradant,  folsely,  maliciously  caused 
to  be  published  in  the  Dally  Oklahoman,  a 
newspaper  published  In  the  dty  of  Oklahoma, 
county  of  Oklahoma,  state  of  Oklahoma, 
same  having  a  general  drcnlatlon  therein, 
an  article  the  caption  of  which  reads  as  lol- 
lows :  'Norman  thief  takes  Jewels  worth  $1,- 
000.*  That  In  causing  said  article  to  be  pub- 
lished, the  said  defendant  intended  to  have 
It  understood  by  the  general  public  in  the 


dty  of  Norman,  and  state  of  Oklahoma,  thit 
the  said  Kttmper  Klmbo-lin  was  the  persoa 
deferred  to  in  said  article,  and  thereby  charg- 
ing said  Kemper  Klmberlis  with  the  crime 
of  theft"  The  defradant  answered  by  a 
general  denial.  The  canse  was  tried  to  the 
court  and  a  Jnry,  and  a  verdict  rendered  bi 
favor  of  the  defendant.  The  idalntlff  brings 
the  case  here  on  petition  in  error  and  case- 
made. 

While  many  assignments  are  made  In  the 
petition  In  error,  only  two  are  argued  in  tiie 
brief,  and  the  otiier  assignments  will,  as  a 
matter  of  course^  be  taken  as  waived.  For 
convoilence  the  asrignmrnto  wHl  be  taken  in 
reverse  order  to  that  bi  iriilch  th^  are  pie- 
sented  In  Uie  brlet 

A  general  exception  was  takm  by  the 
plaintiff  in  error  to  aome  12  infractions  of 
the  conrt  to  the  jury ;  but  aa  this  KXCenOoa 
is  g^ieral  in  form,  under  ttie  role  estabUdi- 
ed  in  tbia  Joriadiction,  It  la  not  sufficient  to 
Justify  flUa  conrt  In  conBldering  any  particn- 
lar  inatmctlon.  EMaminger  v.  Beman,  82 
OkL  818, 124  Pae.  289.  and  cases  there  dted. 
For  this  reason  the  errors  complained  of  in 
regard  to  tlie  conrf  ■  Instrncttona  cannot  be 
reviewed. 

[1]  The  other  asslgnnMnt  urged  tiie 
plaintiff  in  error  is  that  the  conrt  orermled 
his  objection  to  certain  qoestlona  asked  the 
plaintiff  by  counsel  fbr  tiie  d^endant  In 
error  on  his  cross-examination^  whereby  he 
was  compelled  to  answer  that  be  bad  a  broth- 
er, Zay  Klmberlln,  who  was  accused  of  cat- 
tie  stealing,  and  who  forfdted  his  bond,  and 
was  at  the  time  of  the  trial  a  fugitive  from 
Justice.  It  Is  contended  by  the  plaintiff  In 
error  that  this  evidence  was  irrelevant  and 
without  the  issues,  and  Its  admission  over  his 
objection  was  rev^sible  error.  The  defend- 
ant in  error  Justifies  the  ruling  of  the  court 
on  the  ground  that  the  plaintiff  had  proved 
by  another  brother  and  the  mother  of  the 
plaintiff,  who  had  preceded  him  on  the  stand, 
that  this  brother  who  testified  was  engaged 
In  the  dothlng  business  at  Norman,  and  had 
brought  out  the  same  fact  by  this  witness  in 
his  direct  examination,  and  that  the  pur- 
pose of  the  evldmce  was  to  show  the  busi- 
ness connection  of  the  plalntlfl  In  order  to 
aggravate  his  damages,  and  that,  since  the 
favorable  family  conhecUon  of  the  plaintiff 
had  been  brought  out  on  direct  exemlnation, 
he  was  Justified  on  cross-lamination  in 
showing  other  and  further  family  connection 
unfavorable  In  mitigation  of  damages.  It 
is  clear  that  this  evidence  was  Irrelevant 
and  without  the  issues  of  the  case,  since  Zay 
Klmberlln,  the  fugitive,  was  not  a  party  to 
or  a  witness  in  the  case.  But  was  the  admis- 
sion of  this  testimony  tauh  an  arm  as  would 
Justify  this  court  In  reversing  the  case  and  re- 
manding it  for  a  new  trial?  The  defendant; 
having  pleaded  the  genial  denial,  did  not 
attempt  to  Jnstl^  tbe  alleced  atanda,  but 
denied  it 
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It  appears  from  the  record  that  the  court 
In  Its  Instructions  told  the  Jury  as  a  mat- 
ter of  law  that  the  words  alleged  to  have 
been  spoken  of  the  plaintiff  by  the  defend- 
at  were  actionable  per  ee.  The  Jury  by  their 
verdict  found,  in  effect  that  the  defendant 
did  not  speak,  or  cause  to  be  published,  the 
slanderous  words  as  charged  In  the  petition. 
If  the  verdict  of  the  Jury  had  been  for  the 
plainttfl,  then  it  might  be  contended  that  the 
admission  of  the  irrelevant  testimony  com- 
plained of  might  have  influenced  their  ver- 
dict, and  Induced  them  to  give  a  less  amount 
In  damages  than  they  would  have  done  if  this 
testimony  had  been  excluded,  and  it  might 
then  have  been  apparent  that  the  plaintiff 
was  injured  by  the  ruling  of  ttie  court  com- 
plained of.  But  since  the  verdict  was  for 
the  defendant,  it  does  not  appear  that  the 
plaintiff  was  Injured  by  this  testimony,  and, 
if  he  was  not  Injured  by  it,  it  Is  not  ground 
for  reversal,  although  tt  was  error  to  admit 
it  It  is  not  every  error  of  tills  kind  that 
will  Mitltle  the  complaining  party  to  a  re- 
versal. The  Legislature  has  limited  the  pow- 
er of  the  court  in  this  regard.  Section  4791 
of  the  Civil  Code  (Bev.  Laws  1910)  reads: 
"Tbe  court,  in  every  stage  of  action,  must 
disregard  any  error  or  defect  in  the  plead; 
logs  or  proceedings  which  does  not  affect  the 
substantial  rights  of  the  adverse  party ;  and 
no  Judgment  shall  be  reversed  or  affected  by 
reason  of  sudi  error  or  defect"  See,  also. 
Woodward  v.  Bingham,  25  OkX  400,  106  Pac. 
843;  St  li.  &  S.  F.  B.  Co.  T.  Houston,  27 
OU.  718, 117  Pac.  184. 

[2]  The  plaintiff  had  been  permitted  to 
show,  without  objection,  that  one  of  his 
brothers,  Ezel  Klmberlln,  was  engaged  In  the 
clothing  business  at  Norman.  This  evidence, 
although  admitted  without  objection,  was 
also  Irrelevant  Did  this  Justify  the  defend- 
ant in  bringing  out  on  cross-examination  the 
fact  that  the  plaintiff  had  another  brother 
who  was  charged  with  theft  and  was  a  fugi- 
tive from  Justice?  The  position  of  counsel 
for  defendant  In  error  finds  support  In  ex- 
cellent authority.  Mr.  Wlgmore,  In  his  work 
on  Evidence  (volume  1,  par.  15),  discnsses  the 
question:  "Does  one  Inadmissibility  Jnstiify 
or  excuse  another?  If  the  one  party  offers 
an  Inadmissible  ftict  which  is  rec^ved,  may 
the  opponent  afterwards  offer  similar  fticts 
whose  only  claim  to  admission  is  that  they 
n^^tive  or  explain  or  counterbalance  the 
prior  inadndsslble  f&ct?  *  *  *  On  this 
subject  three  different  rules  are  found  com- 
peting for  recognition  In  the  different  Juris- 
dictions. (1)  The  first  is  that  the  admlsidon 
of  inadmissible  facts,  without  objection  by 
the  opponent,  does  not  Justify  the  opponent 
In  rebutting  by  other  inadmissible  facts. 
This  mle  Is  represented  by  some  English  au- 
thority and  by  a  reqwctable  number  of  Amer- 
ican Jurisdictions.  (2)  At  the  other  extreme 
is  a  rule  which  declares  that  in  general  pre- 
cisely the  contrary  diall  obtain,  i.  &,  the  op- 
ponent  may  resort  to  similar  inadmissible 


evidence.  This  rule  has  also  ample  authority, 
and  is  perhaps  to  be  regarded  as  the  orthodox 
English  rule.  (8)  A  third  form  of  rule,  In- 
termediate betwerai  the  other  two,  is  that 
the  opponent  may  reply  with  idmllar  evidence 
whenever  It  Is  needed  for  removing  an  unfair 
prejudice  which  m^bt  otherwise  have  en- 
sued from  the  original  evidence,  but  in  no 
other  case.  This  seems  to  be  the  true  signifi- 
cance of  what  may  be  called  the  Massachu- 
setts rule.  The  source  of  these  diverg«it 
views  is  apparent  enough.  By  the  courts 
adopting  the  first  rale  the  emphasis  Is  plac- 
ed upon  the  drcumstance  that  the  opponent 
did  not  in  the  first  Instance  object;  hence 
his  waiver  of  objection  leaves  him  without 
ground  for  maintaining  that  the  original  evi- 
dence was  a  wrong  which  estops  the  original 
offeror  from  now  objecting.  By  the  courts 
adopting  the  second  rule,  on  the  other  hand, 
the  emphasis  Is  placed  upon  the  original 
party's  voluntary  action  in  offering  the  evi- 
dence, by  which  he  virtually  waives  future 
objection  to  that  class  of  fiicts.  Both  these 
circumstances  of  waiver  are  true;  it  is 
simply  a  question  of  relative  emphasis; 
hence  the  contradictory  views.  But  It  may 
be  noted  that  under  the  first  rule.  In  most 
all  the  cases,  the  counter  evidence  had  been 
rejected  below,  while  under  the  second  rule. 
In  almost  all  the  cases  the  counter  evidence 
bad  beea  admitted  below,  L  e.,  the  courts 
under  both  rules  reached  practically  the 
same  result  In  that  they  refused  to  disturb 
the  ruling  below.  This  points  to  the  true 
rule,  namely,  that  since  each  party  la  alike 
in  the  condition  of  volenti  non  fit  injnila, 
neither  can  complain  of  a  ruling  either  ad- 
mitting or  rejecting;  a  waiver  being  predlc- 
able  of  both.  The  matter  la  thus  left  In  the 
hands  of  the  trial  court  Modify  this  in 
certain  cases  by  conceding  to  tbs  opponent^ 
as  of  right,  to  use  the  curative  counter  evi- 
dence when  a  plain  and  unfair  moral  preju- 
dice would  otherwise  have  Inured  to  blm, 
and  the  rule  will  be  soffldently  flexible." 

The  Supreme  Court  of  Oklahoma  Ter* 
rltory,  eat^y  In  Its  Ustory,  announced  the 
rule  that  this  question  should  be  "left  In  the 
bands  of  the  trial  oonrt,"  and  Its  ruling 
should  not  be  disturbed,  unless  manifest  in- 
jury Is  shown  to  have  resulted  to  the  com- 
plaining party.  Watkins  v.  United  States, 
6  OkL  729,  60  Pac.  88;  Tingling  v.  Bedwine. 
12  Okl.  64,  60  Paa  810;  Oity  of  Guthrie  v. 
Carey,  Ifi  OkL  276,  81  PaC:  4S1;  Harrold  t. 
Territory,  18  OU.  386,  80  Pac.  202,  10  U  B. 
A.  CN.  S.)  004,  U  Ann.  Cas.  Sia  This  court 
has  followed  the  same  rule.  "The  improper 
admission  or  rejection  of  evidence,  If  not 
prejudicial  to  the  party  complaining  Is  not 
ground  for  reversal."  City  of  Anadarko  v. 
Argo,  86  Okl.  116,  128  Pac.  500.  See,  also. 
MuUen  V.  Thaxton,  24  Okl.  643, 104  Pac.  359; 
Diamond  et  al.  v.  Inter-Ocean  News  Paper 
Co.,  29  OkL  323,  116  Pac  773;  St  Louis 
&  F.  B.  Co.  T,  Bnahlnc  81  OkL  2S1,  120 
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Pac.  97S;  H.,  K.  A  T.  B.  Co.  T.  Jones, 
82  Okl.  9,  121  Pac.  623. 

An  examination  of  the  entire  record  In 
this  case  sliows  that  the  trial  conrt  was  par- 
tlcularly  liberal  toward  the  plaintiff  In  hia 
rulings  daring  the  course  of  the  trial,  and 
since  the  questions  In  the  case  were  prln- 
dpalif  qnestlons  of  fact,  and  these  were 
snbmitted  to  the  Jury  for  determination  and 
by  the  jury  found  in  fayor  of  the  defendant, 
we  feel  that  the  verdict  and  Judgment  of  the 
trial  court  ought  not  be  disturbed,  and  that 
the  Judgment  appealed  from  ought  to  be  af> 
Armed. 

On  Rehearing. 

The  petltton  for  rehearing  In  this  case 
presents  one  ptdnt  that  has  challenged  the 
aerioua  consideTatlon  of  tb»  court,  namely, 
whether  or  not  the  exoepUona  to  certain  In- 
structions  of  the  trial  court  were  properly 
taken;  it  having  been  held  In  the  oric^nal 
opinion  that  these  exceptions  were  general 
and  not  sufficient  to  bring  tiie  Instructions 
up  for  consideration.  In  view  of  the  doubt 
suggested  as  to  the  oorrectoess  of  that  hold- 
ing, we  have  carefully  considered  the  In- 
structiona  complained  o^  as  well  as  other 
instructions  given,  and  have  reached  the 
conclusion  that  the  same  fairly  state  the  law 
of  the  case  under  the  issues  and  facta  prov- 
ed, and  are  convinced  that  the  plaintiff  in 
error  had  a  fair  trial  before  "a  Jury  of  iiis 
peers."  and  that  the  petition  for  a  rehearing 
should  be  denied. 

FEB  OUBIAM.  Adopted  in  whole. 


GAHILL  et  al.  t.  PINE  OBBBK  OIL  GO.  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  25,  191S.) 

(SyllaluB  by  the  Court.) 

1.  Mines  and  Minkraxs  ({  78*)— Pleading  (S 
11*)— CoMDiTioNs  Pbkcedent— Oil  amd  Gas 

LlABK. 

In  pleading  the  performance  of  conditions 
precedent  in  a  contract.  It  is  sufficient  to  itMe  in 
Bubstance  that  the  party  duly  performed  all  the 
conditions  on  his  part. 

(a)  The  pleader  is  required  to  state  the  facts 
constituting  the  cause  of  action  In  ordinary  and 
concise  Unguafe. 

(b)  It  is  not  proper  practice  to  plead  the  ev- 
idence, and  the  action  of  the  conrt  In  Bustaining 
the  motion  to  strike  out  the  evidence,  when  plead- 
ed, will  not  be  disturbed  on  review  in  this  court. 

[Bd.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  If  205-207;  Dec.  Dig. 
Pleading,  Cent.  Dig.  S  31 ;    Dec  Dig. 

2.  JUDOUENT  ON  THE  PLEADINGS. 

The  petition  having  stated  a  cause  of  action, 
and  judgment  bein^  rendered  thereon  in  favor  of 
the  defendant  agamst  the  plaintiff,  and  an  ex- 
ception being  saved  to  such  action  of  the  trial 
court,  held  to  constitute  reversible  error. 

Error  from  District  Court,  Okmulgee  Coun- 
ty;  Preston  S.  Davis,  Judge. 

Action  by  S.  D.  Cahill  and  others  against 
the  Pine  Creek  Oil  Company  and  others. 


Judgment  for  defendants,  and  plaintiffs  brins 
error.  Reversed  and  remanded. 

Mark  U  Bosartb  and  Merwlne  &  New- 
house,  all  of  <^mulgee,  for  plaintiffls  In  er 
ror.  Belford  &  Hlatt  and  Harlan  Bead,  all 
of  Okmulgee,  for  defendants  in  error. 

VnLLIAMS,  J.  PlalnUrs  petition,  omit- 
ting the  caption  and  the  prayer,  is  In  words 
and  flgures  as  follows: 

"(1)  That  on  the  23d  day  bf  Febmaiy, 
1909,  one  Wright  Thombnrgh  was  the  owner 
in  fee  simple  of  the  following  described  real 
estate  situated  In  Okmulgee  county,  Okl.,  and 
more  particularly  descril)ed  as  follows:  The 
northeast  quarter  (N.  EL  of  section  tblrty- 
flve  (35),  townstdp  thirteen  (13)  north,  range 
fourteen  (14)  east,  containing  one  hundred 
and  sixty  acres  of  land,  and  as  such  owner, 
in  fee  edmple,  on  said  date,  he,  together  witb 
Ills  wife,  Anna  0.  Thomburgh,  made,  exe- 
cuted, acknowledged,  and  delivered  to  tbe 
said  S.  D.  CahiU  and  O.  H.  Beoedum  an  oil 
and  gaa  lease  on  said  real  estate,  a  copy  of 
which  lease  la  hereto  attached,  marked  'Ex- 
hibit A.' 

"(2)  That  in  said  lease  the  said  Wright 
Thomburgh  and  his  said  wife  did  grant, 
demise,  and  let  ^to  the  said  S.  D.  Cahill  and 
O.  H.  Benedum  all  the  oil  and  gas  In  and  un- 
der said  land,  and  also  said  tract  of  land, 
for  the  purpose  of  operating  thereon  for  said 
oil  and  gas,  and  that  said  lessees  were  to 
have  and  to  hold  said  real  estate,  for  the 
term  of  Ave  years  from  said  date,  and  as 
much  longer  as  oil  and  gas  should  be  found 
In  imying  quantities  thereon,  not  exceeding 
in  the  whole  the  term  of  twenty-five  years, 
from  said  date. 

"(3)  That  the  consideration  expressed  in 
said  lease  was  the  sum  of  one  dollar,  and 
that  said  lessees  were  to  pay  said  lessors  in 
said  lease  the  one-fifth  of  all  the  oil  produced 
and  saved  from  the  aforesaid  real  estate,  de- 
livered into  tank  or  pipe  lines  to  said  les- 
sors' credit,  and  as  further  consideration  for 
the  execution  and  delivery  of  said  lease,  said 
lessors  were  to  receive  at  the  rate  of  $150 
a  year  for  each  gas  well  secured  on  said 
real  estate,  when  utilized  off  said  premises, 
and  lessors  were  also  required,  as  a  part  of 
the  consideration  thereof,  to  commence  an  oil 
and  gas  well  on  said  real  estate  by  the  fit^t 
day  of  Mardi,  1909,  and  should  use  due  dili- 
gence In  the  completion  thereof. 

"(4)  That  on  said  first  day  of  March,  1909, 
as  required  by  the  terms  of  said  lease,  said 
lessees  began  the  drilling  of  a  well  for  oil 
on  said  real  estate,  and  prosecuted  the  drill- 
ing thereof  for  oil  and  gas  diligently  nntll  on 
or  about  the  11th  day  of  Jane,  1909,  when  a 
depth  of  nineteen  hundred  and  fifty  (1,950) 
feet  had  been  reached  and  the  oil  prodadng 
sands  In  that  neighborhood  had  been  reached 
and  drilled  through.  The  drilling  of  said 
well  cost  the  said  Cahill  and  Benedum  the 
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earn  of  seven  thousand  (?T,000)  dollars.  The 
oil  prododns  sand  in  that  locality  was  usu- 
ally reached  at  a  depth  of  about  1?  hnii' 
di«d  (1,700)  feet 

"(5)  That  not  harlne  found  oil  or  gas  In 
said  well  In  paying  quantities,  the  said  Ca- 
hlU  and  Bcnedum,  stlU  remaining  In  pos- 
seadon  of  said  real  estate  under  the  said 
lease  until  dispossessed  thereof  as  herein- 
after alleged,  in  order  to  further  develop 
said  real  estate  for  oil  and  gas,  thereafter,  on 
or  about  the  20th  day  of  October,  1910,  made 
and  entered  Into  a  contract  with  the  Field 
Oil  Company,  the  owner  of  an  oil  and  gas 
lease  adjacent  and  contiguous  to  the  real 
estate  flrst  above  described,  and  under  said 
contract  the  said  CahlU  and  Benednm,  with 
due  diligence,  drilled  a  well,  which  then  and 
ever  since  has  been  producing  oil  in  large 
quantities  and  is  an  oil  weU.  The  pro- 
ducing qualities  are  such  as  to  make  it  of 
great  value.  Said  oil  well,  last  aforesaid,  so 
drilled  is  located  within  tJiree  hundred  feet 
of  the  line  of  the  real  estate  flrst  herein 
described  and  set  forth  and  the  leaae  of  the 
said  GahUl  and  Benedum,  first  herein  alleged, 
at  once,  on  the  drilling  of  said  well  became 
and  is  of  great  value. 

"(6)  That  on  the  13th  day  of  January,  1910, 
at  2:45  o'clock  p.  m.,  of  said  day,  said  lease 
80  made  and  entered  into  between  the  said 
Cahlll  and  said  Benedum,  and  the  said 
Thornbnrgh,  was  filed  with  the  register  of 
deeds  of  Okmulgee  county,  OkL,  and  was  by 
him  duly  recorded  in  Book  M 13A,  at  page  19, 
of  the  records  in  his  office. 

"(7)  That  said  Wright  Thombui^h,  on  or 
about  the  24th  day  of  Tebruary,  1911,  after 
said  lease  had  been  so  filed  for  record  and 
recorded,  and  after  said  Cahlll  and  Benedum 
had,  after  such  great  exjKUse  and  trouble, 
drilled  said  flrst  well,  and  had  further  paid 
out  and  expended  large  sums  of  money  and 
bad  further  employed  a  great  deal  of  time 
and  labor  In  developing  their  flrst  lease  here- 
in by  drilling  said  second  oil  well,  thus  mak- 
ing said  flrst  lease  of  exceeding  great  value, 
made,  executed,  acknowledged,  and  delivered 
a  second  oil  and  gas  tease  tax  on  the  real  es- 
tate flrst  herein  described  to  the  defendant, 
the  Fine  Creek  Oil  Company,  which  was  and 
is  a  domestic  corporation,  having  its  place  of 
business  In  Okmulgee,  OkL,  and  while  the 
said  Cabin  and  the  said  Benedum  were  In 
the  possession  of  said  real  estate,  said  de- 
fendants, by  force  and  arms  and  with  vio- 
lence took  possession  of  said  real  estate,  and 
it  has,  by  force  and  arms,  been  holding  pos- 
session thereof  ever  since,  although  at  the 
time  It  took  possession  of  said  real  estate  It 
was  notified  by  said  Cahlll  and  Benedum  of 
the  rights  of  the  latter  therein. 

"(8)  That  immediately  after  so  taking  pos- 
session of  said  real  estate,  defendant  began 
the  drilling  of  an  oil  well  thereon,  and  plain- 
tiffs are  Informed  and  believe,  and  from  such 
information  and  belief  allege  the  fact  to  be, 
that  said  defendant,      said  well  so  drilled 


by  It  ou  said  land,  has  found  (dl  thereon  In 
paying  quantitlea,  and  which  said  well  la 
producing  large  quantities  of  olL 

"(9)  That  on  the  2l0t  day  of  March,  1911. 
the  said  S.  D.  Cahlll  and  O.  H.  Benedum. 
by  an  agreement  In  writing,  a  copy  of  which 
is  hereto  attached,  marked  'Exhibit  6,'  exe- 
cuted, acknowledged,  and  delivered  did 
grant,  bargain,  sell,  transfer,  and  assign  unto 
each  of  the  said  W.  E.  Reynolds  and  O.  B. 
Harmon  an  undivided  one-fourth  Interest  in 
and  to  the  oil  and  gas  lease  flrst  herein  de- 
scribed and  alleged,  paying  therefor  and  re- 
celvii^  the  consideration  of  one  dollar  and 
other  valuable  conslderatlonB. 

"(10)  That  at  the  time  of  the  making  of 
the  lease  flrst  herein  described,  and  ever 
since,  said  lease  was  in  full  force  and  effect, 
and  plaintiffs  have  at  all  times  since  per- 
formed each  and  every  condition  therein 
upon  their  part  to  be  done  and  performed. 
Said  second  leaae  so  made  and  delivered  to 
the  defendant  is  null  and  void  and  of  no  ef- 
fect and  Is  a  cloud  upon  plalntUfs  title  to 
said  land  and  the  lease  so  made  and  as- 
signed as  aforesaid.  Said  defendant  ia  about 
to  and  will,  unless  restrained  from  so  doing 
by  the  court,  drill  other  and  further  oil 
wells  on  said  real  estate  to  the  further  in- 
Jury  and  detriment  at  plaintiffs.  Defendant 
bad,  at  all  times  during  the  occurrences  al- 
l^eia  and  set  forth  above  herein,  knowledge 
of  plaintiff's  rights  in  and  to  said  lease  and 
said  real  ratat&  A  receiver  herein  is  neces- 
sary to  take  charge  of  and  protect  said  (Al 
so  produced,  pending  this  suit" 

The  defendant,  the  Pine  Creek  Oil  Oont- 
pany,  moved  to  strike  out  of  the  petition 
the  following :  "That  part  of  paragraph  4  of 
said  petition  contained  In  the  following  sen- 
tence, to  wit:  'The  drilling  of  said  well 
cost  the  said  Cahlll  and  Benedum  the  sum  of 
seven  thousand  dollars.'  Also,  all  that  part 
of  the  petition  contained  in  paragraph  5 
thereof.  Also,  all  that  portion  of  paragraph 
7  of  said  petition  contained  in  the  following 
words,  to  wit :  'After  said  Cahlll  and  Bene- 
dum had  after  such  great  expense  and 
trouble  drilled  said  flrst  well,  and  had  fur- 
ther paid  out  and  expended  large  sums  of 
money,  and  had  further  employed  a  great 
deal  of  time  and  labor  In  developing  their 
first  lease  herein  by  drilling  said  second  oil 
well,  thus  making  said  flrst  lease  of  exceed- 
ing great  value.' "  The  court  sustained  said 
motion  to  strike,  and  held  that  the  petition 
did  not  state  a  cause  of  action. 

[1,  2]  In  pleading  the  performance  of  con- 
ditions precedent  in  a  contract.  It  is  au£B- 
dent  to  state  in  substance  that  the  party 
duly  performed  all  the  conditions  on  his 
part  National  Drill  &  Mfg.  Co.  v.  Davis,  29 
Okl.  626,  120  Pac.  976;  Western  Reciprocal 
Exchange  v.  Coon,  134  Pac  22 ;  section  4778, 
Revised  L4iws  of  Oklahoma  1910. 

The  allegations  In  paragraph  10  were 
tantamount  to  averring  that  the  plaintiffs 
had  used  due  diligence  In  the  completion  of 
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said  derelopment  undertaken  bj  said  con- 
tract As  to  Aether  the  slnktng  of  tbe 
well  on  the  adjacent  tract  proved  or  estab* 
llshed  tlie  tact  that  the  parties  luid  made 
diligent  search  and  operatton  In  order  to 
discover  oil  under  the  terms  of  aatd  contract 
Is  a  question  of  fact  to  be  determined  In 
the  light  of  all  the  drcnmstanoes  ooncetnins 
the  property  and  the  prosecution  of  the 
work  under  the  leaser  Heene  South  Penn 
OU  Co.,  62  W.  Ta.  192,  43  S.  BL  147. 

The  question  of  forfeiture  Is  a  question  of 
fact  to  be  determined  Just  as  any  other  fftct^ 
and  the  purpose  for  which  the  Fine  Greek 
Oil  Company  leased  the  contiguous  tract  and 
sunk  a  well  within  300  feet  of  the  Thom- 
burgh  tract,  If  with  a  view  of  determining 
whether  there  was  oil  under  the  Thomburgh 
tract,  and  if  there  were  such  Indications  to 
again  sink  another  well  on  said  tract,  these 
were  matters  to  be  considered  in  determining 
as  to  whether  proper  diligence  was  had. 
These  fact  could  have  been  proved  under  the 
auctions  of  the  petition  after  the  motion 
to  strike  had  been  sustained. 

Tbe  petition  under  tbe  provision  of  our 
Code  should  state  the  facts  constituting  the 
cause  of  action  in  ordinary  and  concise  lan- 
guage without  repetition.  Section  47S7,  Re- 
vised Laws  of  Oklahoma  1810.  It  is  not 
good  practice  to  plead  the  evidence,  and  it 
was  not  error  to  sustain  the  motion  to  strike; 
but  It  was  error  to  enter  Judgment  In  favor 
of  ttie  defendants  on  plalntlffB'  petition,  fbr, 
after  the  motion  to  strike  was  sustained,  the 
petition  still  stated  a  cause  of  action.  The 
defendants  should  have  been  required  to  an- 
swer within  a  designated  time,  and  after  is- 
sue was  Joined  to  determine  whether  the 
said  CahlU  and  Benedum  and  their  asso- 
ciates had  in  good  faith  exercised  diligence 
tn  the  dev^pment  of  said  land  for  oil  and 
gas. 

The  cause  Is  reversed  and  remanded,  with 
instructions  to  set  aside  the  Judgment  and 
grant  a  uew  trial  and  proceed  In  accordance 
with  this  t^dnlon.  All  the  Jnsticea  concur. 


GBXTMP  et  aL  V.  gADLEB  at  aL 
(Supreme  Gonrt  of  Oklahoma.   Nov.  2S.  1913.) 

fSvIlabm  by  ih«  Court.) 

1.  Landlobd  akd  TKnant  (S  326*)  — Bsht— 
When  Payable. 

Rent  for  nse  of  agricultural  lands,  payable 
in  a  BtipDlated  share  of  the  crop  grown  thereon, 
is  doe  and  payable  when  the  crop  matures  and 
is  ready  for  harvesting  or  market. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  |i  1367-1378;  Dec  Dig.  | 

2.  Chattel  Mobtoaou   9  138*)  — BjinT  — 
Wheh  PATABue. 

In  the  trial  of  an  action  for  rent  by  a  land- 
lord against  a  tenant,  It  is  error  to  instruct 
tbe  jury  tltat  tbe  tenant  has  "a  reasonable 


time**  to  pay  die  rent  after  removal  «<  part 
of  tbe  crop  from  the  premises. 
[Ed.  Note.— For  other  cases,  see  Chattel  Ifort- 
Cent  Dig.  H  228-236;   De&  Dig.  { 

8.  IiANDLOBD  AITD  TkNAHT  828*)— BCHT— 
PniOBITT  OF  IJXNS. 

The  statutory  Hen  for  rent  given  a  land- 
lord on  crops  grown  on  agricultural  lands,  by 
section  3806.  uev.  Laws  1910,  is  superior  to  a 
mortgage  lien  givea  by  a  tenant  to  a  third 
par^  on  such  cropt,  and  may  be  mforced  by 
attachment  without  xegaid  to  sneh  mortgage. 

[Ed.  Note.— For  otlier  cases,  sea  Landlord  and 
Tenant  Oent  Dig,  if  1888^  189&-138S^  1384; 
DecTWg.  1  328.*J  " 

Oommissioners'  OplnUm*  Divlflion  No.  2. 
Error  from  County  Court,  JeffwBon  CoQuty: 
B.  T.  Price,  Judge. 

Action  by  D.  C.  Crump  and  another  agalnft 
B.  Ij.  Sadler  and  another  for  rent,  and  plaln- 
tlGfs  caused  attachmuit  to  issue  and  the  crops 
grown  on  the  leased  premises  to  be  seized. 
Jndgmoit  for  defendants,  and  plaintiffs  bring 
error.  Reversed  and  remanded. 

Harper  &  Dillard,  of  Waurika.  for  ]^ain- 
tifTs  in  error.  Bridges  &  Vertree^  of  Wau- 
rllEa,  for  defendants  In  error. 

6ALBRAITH,  C.  D.  C  Crump  was  the  as- 
signee of  a  rental  contract  entered  Into  on 
the  22d  day  of  Decembw,  1910.  whereby  60 
acres  of  land,  being  part  of  the  N.  E.  U 
section  2^  township  8  S.,  range  7  W..  in  J^- 
ferson  county,  OkL,  were  "demised  and 
leased"  to  the  defmdant  In  error  B.  T*.  Sad- 
ler, for  one  year  from  that  date.  This  lease 
provided  that  the  land  should  be  planted  in 
cott(m  and  that  the  lessee  should  "pay  as 
rent  mon^  one-foortli  of  all  the  cotton 
grown  thereon."  It  fnrtho'  provided  that 
"the  I«nd  la  not  in  cultivation  shall  be 
cleared  of  brush  and  might  be  planted  to 
melons  or  any  other  crops  that  Sadler  might 
wish,"  making  no  provision  for  the  paymmt 
of  tmt  for  any  of  tbe  land,  except  that  wblch 
was  to  be  planted  to  cotton.  This  lease  was 
assigned  to  D.  G.  Crump  on  the  day  of  Its 
ezecntlaL  August  7,  1911,  Ommp  brought 
an  action  In  the  Justice  court  of  Wray 
township^  J^eraon  county*  against  Sadler 
for  the  recovery  at  the  sum  of  f  100^  aneged 
to  be  doe  as  roit  undra  said  leaa^  and  at 
the  same  time  caused  an  attachment  to  be 
issued  and  the  crops  grown  on  the  leased 
premises  to  be  seised  thereunder.  The  re- 
sult of  the  trial  of  the  cause  in  the  Jos- 
tlce  court  was  in  favor  of  the  plaintiff  for 
the  fnll  amount  (Aalmed  and  foreclosure  of 
the  attachment  lien.  An  appeal  was  per- 
fected to  the  county  court,  and  when  the 
cause  was  called  for  trial  one  W.  R.  Donagan, 
a  mortgagee  of  Sadler's,  was  permitted  by 
the  court  to  file  an  interplea  therein.  Aftei^ 
wards  Donagan  filed  a  motion  to  dissolve  the 
attachment  on  the  ground  that  be  had  a 
mortage  on  the  crops  at  the  time  the  attach- 
ment was  issued  and  served,  and  that  tbe 
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amount  of  Ida  mortgw  lud  not  been  paid 
to  the  ommty  tveuuer,  or  tendered  or  of- 
teni  to  Idm  prior  to  the  levy  of  the  attacb- 
maib  This  motion  was  sostained  by  the 
court  and  ezc^on  saTed  by  the  plaintiff. 
The  trial  In  the  connty  court  resulted  In  a 
JndgmoEDt  for  the  d^e^ants,  and  an  appeal 
was  pMf  eeted  to  tUa  oonrt  by  Cmmp  and 
S.  B.  Gamer,  who  waa  made  a  party  plaintiff 
In  the  connty  conrt  on  acooont  of  bla  having 
purchased  an  Interest  In  the  lease  assigned 
to  Ommp. 

[I]  One  of  the  orors  assigned  Is  tbit  mUng 
€t  the  trial  coort  In  dleaolvlng  ttie  attatdk- 
nwnt  The  theory  npon  which  the  court  8us> 
talned  this  motlim  was  that  the  Interpleader 
had  a  mortgage  on  the  property  attached^  and 
that  the  amount  tlie  mortgage  had  not 
been  paid  to  the  county  treasurer  or  a  toider 
of  the  amount  made  to  the  mortgagee  laior  to 
the  lery  tit  tiie  attachment,  and  on  that  ac- 
count the  attachment  was  rtdd.  Tlds  waa 
error.  The  leaae  contract  between  Mrs.  High- 
tower  and  Sadler  clearly  created  the  relation 
of  landlord  and  tenant  between  the  parties 
thereto,  and,  when  Mrs.  Hlghtower  assigned 
her  Interest  In  this  lease  to  Cmmp^  the  rela- 
tl<m  of  landlord  and  tenant  existed  between 
Ommp  and  Sadler.  The  statute  (section 
38M,  Rev.  L.  gave  Crump,  as  landlord, 
a  lien  on  the  crops  grown  upon  the  leased 
pmnlses  for  the  year  1911.  This  statute 
reads  as  follows:  ''Any  rent  due  for  famtlng 
land  shall  be  a  lioi  on  the  crop  growing  or 
made  on  the"  leased  *i>remlaeB.  Sudi  lien 
may  be  enforced  by  action  and  attachment 
therein,  as  hereinafter  provided."  Although 
the  mortgage  from  Sadler  to  Donagan  bore 
the  same  date  as  the  lease,  to  wit,  December 
22, 1910,  and  apparently  was  Intended  to  cov- 
er the  crops  to  be  grown  upon  the  leased 
premises,  however,  Sadler  could  not  defeat 
the  landlord's  Uen  on  the  crops  by  the  exe- 
cution of  this  mortgage.  The  landlord's  lien 
was  superior  to  the  mortgage  Hen.  Turner  v. 
WUcox,  32  Okl.  56,  121  Pac  658,  40  L.  R.  A 
(N.  S.)  498;  Tootle- Wheeler  Merc  Co.  v.  Floyd, 
28  OkL  308,  114  Pac.  259 ;  Greeley  v.  Greeley, 
12  OkL  659,  73  Pac.  295.  Section  3809  of  the 
statute,  Rev.  L.  1910,  authorized  the  attach- 
ment to  Issue  If  the  conditions  prescribed 
therein  existed  at  the  time  of  the  commence- 
ment of  the  suit  before  the  justice  of  the 
peace.  The  statute  reads:  "When  any  per- 
son who  shall  be  liable  to  pay  rent  (whether 
the  same  be  due  or  not,  if  It  be  due  within 
one  year  thereafter,  and  whether  the  same 
be  payable  in  money  or  other  things)  intends 
to  remove,  or  Is  removing,  or  has,  within 
thirty  days,  removed,  bis  property,  or  his 
crops,  or  any  part  thereof,  from  the  leased 
premises,  the  person  to  whom  the  rent  Is  ow- 
ing may  commence  an  action,  and  upon  mak- 
ing an  affidavit  stating  the  amount  of  rent 
for  which  such  person  is  liable,  and  one  or 
mojee  of  the  above  facts,  and  executing  an 
undertaking  as  la  other  cases,  an  attachment 


shall  larae  In  the  same  manner  and  with  tlw 
like  effect  as  Is  provided  by  law  in  other  ac- 
tions.'* 

[1, 1}  Oomplalnt  Is  also  made  of  paragraph 
6  of  the  court's  Instruction  to  the  Jury,  where- 
in the  court  told  the  Jury  that  If  the  de- 
fendant removed  any  part  of  the  crc^p  from 
the  premises  irlthout  the  consent  of  the  laud- 
lord,  and  did  not  the  rent  "within  a 
reasonable  time,"  titeo  tha  landlord  bad  the 
right  to  sue  and  attach  the  crops.  This  Is 
not  the  law,  and  the  giving  of  this  Instruc- 
tion was  error.  When  rent  Is  payable  In  a 
share  of  the  crop  grown  on  the  leased  premis- 
es, it  Is  due  when  the  product  Is  mature  and 
ready  tor  market  The  statute  iloes  not  give 
the  defendant  a  reasonable  time  to  pay  the 
rent,  but  prescribes  that,  if  he  shall  remove 
any  part  of  the  cn^  from  the  leased  premises 
wltiioot  the  consent  of  the  landlord,  then  the 
landlord  has  the  right  to  sue  out  an  attach- 
ment and  seize  the  crop. 

Complaint  is  also  made  of  another  Instruc- 
tion of  the  court  wherein  the  jury  were  teld 
that,  if  the  plaintiff  by  attachment  seized 
the  crops  grown  upon  the  leased  premises, 
and  thereby  took  It  out  of  the  power  of  the 
defendant  to  pay  the  rent,  the  plaintiff  can- 
not complain,  and  in  that  event  they  should 
find  for  the  defendant  This  Is  not  the  law, 
and  the  giving  of  this  Instruction  was  error. 

It  appears  from  the  written  lease  that  no 
rent  was  provided  for  the  land  that  might  be 
planted  to  melons  or  any  other  crop  other  than 
cotton,  and  it  also  appears  from  the  evidence 
that  Sadler  and  Crump  made  an  agreement 
subsequent  to  the  assignment  of  the  lease 
whereby  rent  waa  agreed  upon  for  land  that 
should  be  planted  to  melons.  The  court 
should  have  instructed  the  Jury,  as  a  matter 
of  law,  that  the  relations  of  landlord  and 
tenant  existed  between  Crump  and  Sadl^, 
and  should  have  told  them  that  If,  at  the 
time  of  the  commencement  of  the  suit  and 
the  Issuance  of  the  writ  of  attachm^t  Sad- 
ler had  removed  any  imrt  of  the  crops  from 
the  leased  premises,  without  the  ccmsent  of 
the  landlord,  and  without  paying  the  rent 
then  due  or  to  become  due,  and  such  re- 
moval had  occurred  within  30  days  from  the 
commencement  of  the  suit  then  the  attach- 
ment should  be  sustained,  and  that  Judgm^t 
should  be  given  for  the  idalntlff  for  the 
amount  of  the  r^t  that  might  be  found  ow- 
ing, and  sustaining  the  attachment  to  that 
extent  The  Jury  should  have  been  further 
instructed  that  the  mortgage  Uen  of  the  In- 
terpleader was  Inferior  and  subject  to  the 
plaintiff's  landlord's  Uen  on  tlw  crops  grown 
on  the  leased  iiramlses. 

On  account  of  the  foregoing  mom,  the 
Judgment  appealed  from  Should  be  reversed, 
and  tlie  cause  ranandad  to  the  connly  court 
of  Jeffersm  connty,  and  a  new  trial  ordered. 

PER  CURIAM.  Adopted  In  wholSb 
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In  n  APPLIGAinON  01*  8TATIB  TO  IBSUB 

BONDS  TO  FUND  INDBBTEDNESS. 
(Supreme  Court  oi  OkUboma.   Not.  22,  191S.) 

(SyOabiM  by  ike  Oowrt.) 

1.  Apfkaz.  ahd  Ebsob  (S  1099*)— Law  ot  ths 

OAra— SUBSEQUEHT  APPEAL. 

Decisions  of  appellate  courts  of  this  state, 
apon  all  quMtlons  of  law  InTolved  In  anj  case, 
ar«  binding,  not  only  on  the  lower  coart,  bat  on 
the  appellate  court  as  well,  in  case  of  a  80686- 
quent  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  487(^-^9;  Dec.  Dig.  1 
1009.^] 

2.  Appbai.  and  Ebbob  ({  1099*)— Law  or  the 
Cask— Sub  BEQUENT  Apfeai.. 

No  different  rale  of  construction  will  be 
applied  to  a  proceeding  under  the  statute  to  pro- 
care  the  issuance  of  funding  bonds,  where  a  pro- 
test or  remonstnnce  is  filed  tiiereto,  and  issna 
thus  framed,  from  that  to  be  applied  in  ordinarr 
cases, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {I  4370-4879;  Dee.  Dig.  1 
1099.^] 

3.  Statutes  (§  276*)  —  Befbac  —  Emor  on 
Ending  Acnon. 

The  omission  of  sections  372  to  381,  Com- 
piled Laws  of  1909,  from  the  Revised  I^awa  of 
1910  does  not  operate  to  abate  a  proceeding 
pending  under  said  sections  prior  to  the  date 
when  Hid  Revised  Laws  of  1910  went  into  ef- 
fect. 

[Ed.  Note.— For  other  casM,  see  Statutes, 
Cent  Dig.  H  371.  872;  Dec.  Dig.  \  276.*! 

Robertson,  Special  Judge,  dissenting. 

Error  from  District  Court,  Oklaboma  Coun- 
ty; John  J.  Carney,  Judge. 

Application  by  the  State,  acting  by  and 
through  Its  Governor,  Secretary  of  State,  and 
State  Treasurer,  to  determine  the  existence, 
character,  and  amount  of  its  outstanding  in- 
debtedness, and  to  issue  bonds  to  refund  the 
same,  and  certain  citizens  appear  and  file  a 
protest  against  the  issuance  of  the  bonds. 
Judgment  was  entered  approving  the  bond 
issue,  and  certain  protestants  bring  en'or. 
Affirmed. 

See.  also.  83  OU.  797,  127  Pac  1065. 

0.  W.  StringeF,  of  Oklahoma  City,  for 
plaintiffs  In  error.  Charles  West,  Atty.  Oen., 
for  defendant  in  error. 

CAMPBELL,  Special  Jnsttce.  This  is  a 
proceeds  instltated  in  pie  district  court  of 
Oklahoma  county,  by  the  Gtovenun',  Secre- 
tary of  Stat^  and  State  Treasurer,  Cor  the 
purpose  of  detwmining  the  existence,  char- 
acter, and  amount  of  the  legal  outstanding 
warrant  Indebtedness  of  the  state,  and  cans* 
Inc  a  statement  thereof  to  be  entered  npon 
the  records  of  the  court,  and  to  anthorlxe  and 
direct  the  Issuance  of  funding  bonds  of  the 
state,  nnder  the  provtsluu  of  sections  872  to 
381.  Industve,  of  Snydw's  Comirfled  Laws  of 
Oklahoma  1908.  Tlie  mroceedlng  was  filed 
and  notice  glvm  as  required  by  the  ^tute, 
and  certain  citizens  of  the  state  appeared 
and  filed  protests  against  the  issuance  of  the 


bonds.  The  trial  court,  originally  tnattng 
such  protests  as  demurrers  to  the  applica- 
tion or  petition,  sustained  Cbe  same.  Vnm 
the  Jud^ent,  an  appeal  waa  takm  to  tUt 
court,  and  hwe  ttie  judgment  of  the  trial 
court  sustaining  sndi  demurrers  was  reren- 
ed,  and  the  cause  remanded  for  farther  im>' 
ceedings ;  the  ofrinlon  la  the  former  aiveal 
being  reported  In  88  OU.  197,  127  Pac.  1066. 
After  tile  case  was  rananded,  the  district 
court  again  beard  and  considered  the  matter, 
evidence  being  Introduced  in  support  of  the 
application  or  petition.  Judgment  waa  duly 
entered,  directing  the  issuance  of  fonding 
bonds  In  the  sum  of  92,907,122.19.  A  moUon 
for  new  trial  waa  filed  and  by  the  court  orer- 
ruled,  and  the  case  is  again  brought  h^e  on 
appeal  by  the  parties  filing  one  of  the  re- 
monstrances or  protests  in  the  trial  court 
At  the  hist  hearing  In  the  trial  court,  the 
officers  of  the  state,  making  the  appIicatloD 
through  the  Attorney  General,  were  pa- 
mitted  to  amend  the  application  by  striking 
from  the  schedule  of  warrants  originally  sub- 
mitted for  funding  certain  warrants  assregat- 
ing  $34,042.32,  and  by  adding  to  said  schedule 
certain  other  warrants  not  originally  listed, 
and  amounting  to  $46,214.82,  together  with 
certain  interest  that  had  accrued  upon  the 
warrants  as  originally  listed  In  the  applica- 
tion filed.  The  case  was  b4ed  in  the  lower 
court  upon  an  agreed  statement  of  facts  and 
certain  evidence  Introduced  In  open  coort. 
from  all  of  which  the  trial  court  found  that 
the  total  amount  of  outstanding  Indebtedness 
for  the  fiscal  year  ending  ^nme  30,  1911, 
would  amount,  on  the  1st  day  of  October, 
1913,  over  and  above  the  funds  on  hand  to 
pay  the  same,  to  $2,907,122.19. 

[1,2]  It  becomes  Important,  at  the  outset, 
to  determine  Just  how  far  the  decision  of 
this  case  on  this  appeal  Is  to  be  controlled 
by  the  decision  on  the  previous  appeal. 

For  convenience,  we  shall  refer  to  the 
plalntUfs  In  error  as  the  protestants. 

The  contention  Is  made  that  the  dedsioQ 
on  the  former  appeal  Is  not  binding  now  on 
the  court  This  contention  Is  based,  in  part, 
upon  the  argument  that  the  case  presents, 
not  the  elements  of  litigated  rights,  but  Is 
merely  an  ex  Eiarte  proceedli^  on  the  part  of 
the  state,  acting  by  certain  of  Its  officers, 
and  that  the  duty  of  the  court  Is  larg^ 
ministerial,  having  some  ration  to  the  duty 
of  an  auditor  the  claims  sought  to  be  fund- 
ed. Ttia  position,  in  onr  Judgment,  Is  not 
sound.  It  la  true^  the  controversy  arose  up- 
on the  apj^cation  of  the  state  for  the  deter- 
mination of  its  outstanding  indebtedness  as  a 
basis  for  Issuing  the  bonds  required  to  take 
up  and  cancel  the  warranta.  No  one  was  re- 
quired by  law  to  be  personally  served,  or  to 
answer  the  luqplicatlon,  or  to  iffotsst  against 
the  procedure  in  any  way,  and  If  no  one  bad 
ai^wared  within  the  time  fixed  by  law  and 
stated  in  the  publication  notice,  It  would  not 
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haTC  been  a  technical  defliiilt»  and  the  pro- 
ceeding would  have  been,  In  that  case,  large- 
ly fn  the  nature  of  an  ex  parte  bearing. 
But  persona  Inteieated  have  the  right,  under 
the  statute,  to  be  present  The  statute  does 
not  say  In  express  terms  that  Interested  per- 
aaUB  hare  the  right  to  be  beard  by  any  form 
of  pleading  In  opposition  to  the  issuance  of 
the  bonds  as  sought  The  protestante,  bow- 
erer,  appeared  and  filed  their  pleading,  and 
the  trial  court  rightly,  we  think,  entertained 
and  passed  on  the  matters  put  In  Issue  there- 
by. As  we  view  it,  the  proceeding,  both  in 
form  and  substance,  possessed,  from  the  time 
such  pleading  by  protestants  was  filed,  the 
essential  characteristics  and  elements  of  an 
ordinary  suit  between  contending  parties, 
presented  a  real  controversy,  and  one  of 
much  Importance  not  only  to  the  parties  ac- 
tually before  the  court,  bat  to  the  whole  state 
as  well  as  to  the  holders  of  the  warrants  for 
which  the  funding  bonds  were  sought  to  be 
Issued. 

But  even  if  It  be  granted  that  the  pro- 
ceeding waa  ex  parte  the  state,  by  its  officers, 
as  contended,  no  good  reason,  in  fact  no  rea- 
son at  all,  la  suggested  why  the  application 
of  the  doctrine  of  the  "law  of  the  case" 
should  be  different  therein  from  Its  applica- 
tion In  an  ordinary  controverted  law  suit 
No  reason  for  applying  a  different  rule  in 
those  ex  parte  matters  which  the  courts  are 
sometimes  called  npon  by  the  law  to  pro- 
nounce judgment  In  occurs  to  us.  On  the 
contrary.  It  would  seem  of  equal,  if  not 
greater.  Importance  that  where  tiie  deci- 
sions and  actions  of  ministerial  or  executive 
officers  are  required  to  be  reviewed  by  the 
courts,  and  the  Judgment  of  the  courts  ex- 
pressed upon  the  r^ularlty  and  validity  of 
such  ministerial  or  executive  decisions  and 
actions  before  finally  in  force,  such  jndg- 
ment,  when  once  solemnly  given,  should  be 
final  and  conclusive  to  the  same  extent  that 
any  other  Judgment  Is.  If  this  were  not  so, 
a  Judgment  reversing  the  lower  court  In  a 
matter  of  the  character  stated  would  furnish 
no  standard  for  the  conduct  of  the  proceed- 
ings before  the  trial  court  after  remand,  and 
the  officers  of  the  state,  after  procuring  judg- 
ment of  the  court  of  last  resort  would  find 
themselves,  In  subsequent  stages  of  the  ac- 
tion, right  where  th^  started. 

It  Is  the  rule  of  this  state  that  the  ded- 
slons  of  appellate  conrts  upon  all  questions 
of  law  involved  in  any  case  are  binding,  not 
only  on  the  lower  court  but  on  the  appel- 
late court  as  well.  In  case  a  subsequent 
appeaL  Atchison,  Topeka  A  Santa  F6  Ry. 
V.  Baker,  130  Pac.  577;  Oklahoma  Gas  & 
Electric  Go.  Baumhofl!,  21  OkL  003,  96  Pac. 
768 ;  Chicago,  R.  I.  &  Pac.  Ry.  Go.  v.  Broe. 
28  Okl.  896, 100  Pac.  623;  Harding  v.  GlUett 
26  Okl.  m  107  Pac  665;  State  Bank  of 
Waterloo  v,  Cttlzent^  Natlonaa  Ba*nk,  26 
Okl  801,  HO  Pac  910;  First  National  Bank 
of  Claremore  v.  G.  M.  Keys  et  aL,  27  Okl. 
VH,  118  Pac  716;  Harper  r.  Kelly,  28  OkL 
18»P^70 


800.  120  Pac  203 ;  Harsha  v.  Richardson,  33 
Okl.  108,  126  Pac  34.  This  rule  Is  In  har- 
mony with  authority  from  other  Jurisdic- 
tions, and  seems,  In  fact  not  to  be  seriously 
questioned  anywhere.  Terre  Haute  v.  Baker, 
4  Ind.  App.  66,  30  N.  E.  431;  Heldt  v.  Minor, 
113  CaL  385,  46  Pac.  700;  City  of  Hastings 
V.  Foiworthy,  46  Neb,  676,  63  N.  W.  856,  34 
L.  R.  A.  321 ;  Standard  Sewing  Machine  Co. 
V.  LesUe,  118  Fed.  567,  55  C.  C.  A.  323 ;  Mc- 
Kinney  v.  State,  117  Ind.  26,  19  N.  B.  613: 
WlUson  V.  Blnfoxd,  81  Ind.  688. 

The  rule  as  stated,  however,  is  subject  to 
the  exception  that  If,  to  follow  the  former 
decision  would  work  gross  or  manifest  in- 
justice, it  should  be  overruled.  A.,  T.  &  S. 
F.  V.  Baker,  130  Pac  677;  Okla..  Q.  &  SI  Go. 
V.  Baumhoff,  21  OU.  608,  96  Pac  75a 

It  follows  fiiat  unless  gross  or  manifest 
injustice  will  result  from  allowing  the  for- 
mer ded^n  in  this  oise  to  stand,  that  de- 
cision, in  80  far  as  it  is  applicable  to  the 
queattons  raised  on  the  present  appeal,  will 
be  treated  as  binding.  TbB  former  decision 
was  handed  down  on  Nov^ber  16, 1912,  and 
we  believe  any  lawyer,  after  an  examination 
thereof,  would  be  Justified  in  advising  his 
client  tliat  the  warrants  herein  sought  to  be 
funded  constitute  a  safe  investment  and  that 
it  is  not  the  policy  vt  this  state  to  allow  its 
Just  obligations,  contracted  for  necessary  ex- 
penses of  government  at  any  time  to  be  dis- 
honored. Confidence  in  the  Integrity  of  the 
state's  obligations  Is  a  necessary  conclusion 
from  the  oi^nion,  as  written,  and  that  the 
business  world  faaa,  to  some  extent,  acted 
on  that  decision  is,  we  think,  a  perfectly 
legitimate  InfOTonce.  If  any  person  or  con- 
cern has  extended  credit  to  the  state  for  Us 
current  needs,  or  purchased  uiy  of  these  war- 
rants in  r^nce  upon  the  assurance  that  the 
law  of  the  stete  would  not  penult  the  re- 
pudiation of  sncb  obllgationa,  sucfti  person  or 
concern  would  be  Injured  by  overruling  the 
decision  which  fixed  the  law.  In  audi  a 
case  the  exact  converse  of  the  «:ceptlon  to 
the  rule  tor  application  of  "the  law  of  the 
case,"  as  above  steted,  would  appear.  We 
recognize  fully  that  to  Issue  these  bonds  will 
place  upon  the  people  the  burden  of  some 
$8,000,000,  with  interest  to  be  paid  by  tax- 
ation. Still  it  Is  shown,  and  In  fact  con- 
ceded, that  the  people  who  must  pay  this 
sum  have  received  its  equivalent  in  serrices 
and  supplies  actually  necessary  to  the  main- 
tenance and  conduct  of  the  business  of  gov- 
ernment— ^without  which  the  state  govern- 
ment could  not  be  carried  on  at  all.  These 
warrants  paid  the  officers,  cared  for  the  con- 
victs, paid  for  food  and  clothing  ai^  treat- 
ment for  the  insane.  These  things  have  to 
be  paid  for  from  day  to  day.  If  the  business 
of  organized  government  is  to  continue,  and 
there  come  times  when  oidy  the  stability  of 
stete  credit  will  purchase  supplies  and  pro- 
cure tbe  services  necessary  to  th^  perform- 
ance. We  do  not  regard  It  as  a  ^ross  or 
manifest  Injustice  to  the  parties  prosecuting 
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this  ai^teal  to  require  them  and  their  prop- 
erty and  tbelr  posterity  to  pay  a  dure  of  tlie 
harden  thns  created.  That  the  warrants  in 
qneetlon  are  evidence  of  obligationa,  Muod 
In  erery  moral  regard,  is  conceded  here.  The 
very  foundation  of  the  law  Is  fOand  In  good 
morals,  and  it  wotild  do  no  rlolence  to  cor- 
rect legal  toterpretation,  in  case  of  conflict 
between  law  and  morals,  to  reanlre  the  for- 
mer to  yield  to  the  latter.  The  moral  code 
is  the  foundation  of  the  proper  l^al  cod^ 
and  the  Ideal  system  will  never  be  reached 
until  every  expression  of  the  law-  finds  its 
response  In  sound  moral  principles. 

The  persons  resisting  the  issuance  of  these 
bonds  are,  in  a  sense,  ropresentativeB  of  the 
citizens  ot  the  state,  tor  the  deddon  here 
reached  will  affect  all  the  people  alike.  We 
are  not  unmindful  of  the  vast  importance  of 
the  correct  inteqnretatlon  by  the  courts  of 
the  fundamental  law,  but  we  see  nothing  in 
the  former  decision  that  does  violence  to 
the  safegnarda  the  makers  of  the  Oonstita- 
tlon  Bonght  to  throw  around  the  people  in  the 
administration  of  public  affairs.  Treating  the 
state  as  an  Individual,  it  Is  required,  by  the 
construction  given  In  the  former  decision,  to 
meet  the  necessary  demands  of  Ito  existence, 
and  no  more.  There  is  nothing  in  that  opin- 
ion that  would  form  even  an  excuse  on  the 
part  of  the  stote's  mimsterlal  and  executive 
agents  for  the  exploitetlon  of  the  people  by 
expenditures,  without  their  consent,  of  mon- 
ey for  any  enterprise  in  whi<£h  said  agento 
might  conceive  the  state  to  be  interested,  and 
by  following  that  Interpretation  we  do  not 
mean  to  furnish  such  an  excuse. 

Se^ng  no  reason  in  this  case  to  depart 
from  tlie  wise  rule  of  construction  stated,  we 
declare  here  that  it  is  the  duty  of  the  court, 
in  dl^>08ing  of  the  appeal,  to  apply  the  law 
as  laid  down  in  the  former  decision,  so  far 
as  that  decision  adjudicates  the  questions 
now  before  the  court.  In  doing  this,  it  Is  not 
necessary  to  discuss  again  the  reasons  or  the 
authorities  by  which  a  majority  of  the  court 
was  controlled  In  reaching  the  conclusions 
set  forth  in  the  former  opinion.  It  Is  nec- 
essary, however,  to  apply  the  law  as  stated 
therein,  and  determine  just  how  far  it  con- 
trols the  controversy  in  Its  present  state.  It 
is  interesting  to  note,  since  the  former  ap- 
peal in  this  case  was  decided,  practically  the 
same  question,  though  arising  in  a  little  dif- 
ferent manner,  was  before  the  Court  of  Ap- 
peals of  the  state  of  Kentucky  in  the  case  of 
Ithea  V.  Newman,  153  Ky.  604,  15C  S.  W. 
154,  in  a  proceeding  Involving  the  expendi- 
ture of  moneys  by  the  state,  and  the  same 
coDc-lusion  was  reached  as  in  the  former  de- 
cision by  this  court 

As  has  been  said  In  the  former  appeal, 
the  protest  filed  against  the  issuance  of  the 
bonds  was  treated  as  a  demurrer.  It  was 
held  that  the  demurrer  should  have  been 
overruled  by  the  trial  court.  It  becomes 
pertinent  now  to  Inquire  whether  or  not  the 
proceedings  In  the  trial  court,  after  the  case 


was  remanded,  were  in  substantial  compli- 
ance with  the  law  as  laid  down  In  the  o^- 
ion  of  tliia  court  If  so,  tlie  trial  eonrt^  judg- 
ment to  that  extent  must  be  afflzmed.  OUl, 
G.  &  B.  Co.  ▼.  Banmhoff,  21  OU.  SOS,  M  Pa& 
758. 

In  pursnance  of  the  ordw  of  this  court, 
the  trial  court  treated  the  petition  or  appli- 
cation as  aoffldoit  under  tiie  law,  and  heard 
evidence  in  ito  snpport  This  erUimice,  and 
the  atlpalaUons  of  the  parties,  show  that 
tiie  warranto  sooi^t  to  be  funded  by  substi- 
tution of  bonds  were  all  for  servloeB  rendered 
and  supplies  furnished  during  the  fiscal  jear 
ending  June  SO,  1911,  and  that  all  (tf  sild 
warranto  were  issued  against  actual  exlst- 
ii^  appropriations.  CJertoin  wammto  were 
shown  to  have  heai  withdrawn  from  consid- 
eration because  of  doubt  as  to  their  vallditr, 
but  as  to  this  action  the  protestanto  have  no 
right  to  complsln.  The  court  did  not  exauh 
ine  In  detail  every  warrant  proposed  to  be 
funded,  but  the  evidence  introduced  was  snf- 
fldent  to  snpport  the  finding  and  Judgment 
that  all  the  warranto  offered  were  legal  and 
valid,  representing  actual  obllgattons  of  the 
state. 

The  proceedings  of  the  state's  offlccrB  In 
arranging  the  funding  proceedings,  and  pre- 
paring the  requisite  prelimtDaries  to  the 
court's  action,  were  shown  to  have  been  rcisu- 
lar  and  to  substantial  compliance  with  the 
law.  The  evidence  supports  the  allegations 
of  the  application  or  petition  in  every  ma- 
terial regard,  and  Is  sufficient  to  sustain  the 
Judgment  and  findings  of  the  trial  court 

The  first  paragraph  of  the  syllabus  of  the 
former  opinion  states  the  construction  given 
to  the  section  of  the  Constitotion  relied  on 
by  protestanto  as  follows:  "The  limitations 
of  section  23,  art  10,  Williams'  Constitution, 
were  not  Intended  to  apply  to  that  claas  of 
pecuniary  obligations  arising  out  of  the  or- 
dinary necessary  current  expense  of  main- 
taining the  Btete  government,  and  wltich 
were  in  good  faith  totended  to  be  paid,  and 
were  lawfully  payable,  out  of  the  current 
yearly  revenues,  and  other  resources  of  tlie 
state,  for  the  fiscal  year  within  whldi  such 
obligations  were  Incurred."  33  Okl.  797,  127 
Pac.  1065.  It  is  clear  from  the  record  that 
the  warrants  In  question  come  within  the 
law  as  thus  stoted,  and  that  the  bonds  shoald 
be  allowed  to  issue  in  the  place  of  such  war- 
rants, unless  they  must  be  stricken  down 
for  some  other  reason  than  that  they  are 
prohibited  by  the  constitutional  provision 
referred  to.  Inasmuch  as  section  23,  article 
10,  of  the  Constitution,  does  not  apply  to 
Indebtedness  Incurred  for  necessary  current 
expenses  of  state  government.  It  must  follow, 
as  a  matter  of  course,  that  said  section  does 
not  prohibit  the  issuance  of  (^ligations  as 
evidence  of  expenses  of  that  character.  We 
have  not  overlooked  the  force  of  comisel's 
argument  to  the  effect  that  no  revenue  was 
In  fact  provided  to  meet  these  warrants,  and 
that  as  a  consequence  they  are  illegal  and 
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rotd,  but  It  would  be  Impossible  to  uphold 
that  contention  In  the  face  of  the  declaration 
of  law,  aa  stated  by  the  court  on  the  former 
appeal.  Inasmuch  as  we  now  hold  that  deo 
laration  to  be  WnrtiTig  on  the  court  as  the 
law  of  the  cas^  It  la  apparuit  that  the  odu- 
tentlon  made  cannot  now  be  uphdd.  Indeed, 
it  la  frankly  contended  la  the  bzlef  on  file 
that  this  oonrt  waa  In  wxor  In  holding  that 
the  issuance  of  warrants  In  excess  of 
¥400^000,  for  the  payment  of  whli^L  there 
were  no  funds  on  account  of  the  failure  In 
revenues,  was  not  the  creation  of  Indebted- 
ness, within  the  meaning  of  section  23,  art 
10,  of  the  Constitution.  But  a  mere  error 
la  the  holding  made  1^  an  appellate  court  Is 
not  ground  for  oreirnllng  its  decision  In  the 
same  case  on  a  subaequent  appeal.  In  the 
absence  of  a  showing  of  manifest  or  gross  In- 
jnsttoe  on  the  subsequ^t  appeal,  sndti  error 
is  Immaterial.  Ayer  &  Lord  Tie  Co.  t.  Com- 
monwealth ex  reL  (Ky.)  8S  S.  W.  1096;  Tool 
Co.  V.  Champ  Spring  Co.,  146  Mo.  App.  1, 
123  S.  W.  613;  Jacobson  r.  U.  S.  Gypsum 
Co.,  1^  Iowa,  330.  130  N.  W.  122;  Schmidt 
T.  Belseker.  19  N.  D.  36,  120  N.  W.  1096; 
JefTery  v.  Osborne,  146  Wis.  361,  129  N.  W. 
032;  New  Tork  Life  Ins.  Co.  t.  Mcintosh 
(Miss.)  46  South.  401;  Baum  t.  Hartmann, 
238  lU.  619,  87  N.  E.  334;  Brans  T.  Nail.  7 
Ga.  App.  129. 66  S.  B.  64S;  Lewis  t.  Jones,  97 
Axk,  147,  133  a  W.  696w 

Sevexal  "poinU  for  rwerao)  not  involved  in 
the  former  appear*  are  urged  here.  It  is  con- 
tended that  the  warrants  in  question  are 
within  the  inhibition  of  section  28,  art  10, 
of  the  Constitution,  and  that  no  revenue  has 
been  legally  provided  with  which  to  meet  at 
least  a  large  portint  of  such  warrants. 
Tbese  contentions  axe  disposed  of  by  the 
fonuOT  holding  that  section  28.  art  10,  of 
the  Omstitutlon  was  not  Intsided  to  apply  to 
Indebtedness  of  the  character  under  con- 
sideration in  this  proceeding.  That  being 
tme^  there  is  no  constitutional  inhibition 
against  t3ie  warrants  or  the  bonds  sou^  to 
be  issued  in  their  stead. 

The  conteatlOQ  that  the  proof  was  Insuf- 
ficient to  show  the  validity  ot  the  warrants 
has  already  been  disposed  of.  and  requires  no 
further  treatment 

Certain  warrants  first  iwesented  to  the 
lower  court  were  withdrawn  or  disallowed, 
and  it  is  contended  thjat  the  bwid  Issue,  as 
ordered  by  the  trial  court,  is  void  for  the 
reason  that  the  bonds  do  not  cover  the  out- 
standing indebtedness  of  the  state.  Warrants 
so  withdrawn  were  wlthdnwn  by  consent  of 
the  court  for  the  reason  they  were  of  doubt- 
fol  validly.  The  court's  Judgment  redtea 
that  the  proof  estabUshed  the  total  warrant 
ontstandlng  indebtedness  of  the  state  In  the 
amount  of  the  bonds  ordered  Issued.  We  see 
no  reason  why  persons  not  the  holders  of  the 
warranto  omitted  or  denied  should  be  beard 
to  complain  of  this  finding.  Certainly  It  was 
tlie  duty  of  the  court  not  to  allow  bonds  to 
issue  covering  Illegal  or  doubtful  warrants. 


It  would  sean  that  one  of  the  st^ngeet 
ground  for  requiring  the  bond  Issue  to  be  re- 
viewed by  the  court  would  be  In  the  nature 
of  a  precaution  that  all  warrants  of  the  !!• 
legal  or  doubtful  dass  be  dlmlnated  from  the 
bond  issue. 

[3]  The  only  other  contention  made  that 
requires  consideration  is  to  the  effect  that  the 
statute  under  which  this  proceeding  was 
brou^t  was  repealed  on  May  17,  1913,  when 
the  Revised  and  Annotated  Laws  of  Okla- 
homa, generally  referred  to  as  the  Harris- 
Day  Code,  took  effect,  and  that  such  repeal 
operated  to  abate  the  proceeding.  Sections 
872  to  881  of  the  Compiled  Laws  of  1909 
were  not  brought  forward  by  the  Harris-Day 
Compilation.  Section  64,  article  6,  of  the 
Constitution  provides:  "The  repeal  of  a 
statute  shall  not  revive  a  stetute  previously 
repealed  by  such  statute,  nor  shall  such  re- 
peal affect  any  accrued  right  or  penalty  in- 
curred, or  proceedings  begun  by  virtue  of 
such  repealed  statute."  This  Is  certainly  a 
proceeding  begun  prior  to  May  17,  1913. 
Sections  872  and  881.  of  the  Compiled  Laws 
of  1909,  omitted  from  the  Harrla-Day  Code, 
spedflcally  gave  the  state,  by  Ite  officers,  the 
right  to  Institute  this  proceeding,  and  when 
the  protests  or  remonstrances  were  filed,  the 
proceeding  took  on  the  nature  of  a  litigated 
dispute,  as  has  been  observed.  It  affects,  not 
only  the  immediate  parties,  but  the  holders 
of  the  warranto  and  the  taxpayers  as  well, 
and  it  appears  to  be  a  proceeding  b^n. 
saved  by  the  Oonstitntlon  in  the  sections 
Just  quoted. 

The  adoption  of  the  Harris-Day  Code  oper- 
ated to  r^}eal  pre-existing  sections  omitted 
therefrom,  but  such  repeal  does  not  affect  the 
validity  of  a  proceeding  of  the  character  un- 
der ctmslderatlon,  as  appears  from  the  ex- 
pron  terms  of  the  adoption  act  The  savl^ 
provision  la  found  in  section  2,  diaptor  38, 
SmsIoq  Laws  1911,  the  act  Iqr  which  the 
Harris-Day  Code  was  adopted  as  the  Bevised 
Laws  of  the  state;  It  is  In  the  following 
language:  "All  geaeral  at  public  laws  of  the 
state  of  Oklahoma  not  contained  In  said  re- 
vision are  herein  rcfnaled.  Provided,  that 
this  act  shall  not  be  construed  to  r^ml,  or 
in  any  way  affect  any  spedal  or  local  laws, 
or  any  ai9roprintl<m,  spwlal  deetlon,  validat- 
ing act  or  bond  tosue  thereby  autfaorlsed,  nor 
to  affect  any  pending  proceeding  or  any  ex- 
isting righto  or  remedies,  nor  the  running  of 
the  statute  of  limltatlMis  In  force  at  the  time 
of  the  aivroval  of  fills  tat;  but  all  such  lo- 
cal and  special  laws,  ai^K^riatlons,  special 
dectlons,  validating  acts,  bond  issues,  pend- 
ins  proceedings,  and  existing  righto  and  rem- 
edles  shall  continue  and  exist  in  all  respects 
as  if  this  axt  had  not  been  passed ;  provided, 
further,  that  this  act  shall  not  be  construed 
to  repeal  any  act  of  the  Legldatnre  enacted 
subsequent  to  the  adjournment  of  the  ex- 
traordinary session  of  the  Legislature  wMdi 
convened  in  Janoary,  1910:"  lids  proceeOUig 
being  one  begun  prior  to  the  date  when  the 


Digitized  by 


Google 


1108 


U6  PACIFIC  BEPOBTEB 


act  of  adoption  went  into  effect,  and  being 
for  tbe  porpose  of  procurli^  an  Issue  of 
bonds,  it  comes  within  tbe  letter  of  the  stat- 
ote,  as  a  proceeding  begun  and  pending,  as 
a  necessary  step  In  a  bond  issue  authorized 
by  the  omitted  act  The  bond  Issue  can  only 
be  saved  by  saving  the  proceeding  provided 
for  that  purpose.  It  follows  that  the  pro- 
ceeding did  not  abate  or  become  invalid  by 
reason  of  the  repeal  of  the  statute  under 
which  it  was  begun  prior  to  such  repeal. 
The  judgment  of  the  trial  court  Is  affirmed. 

HATES,  C.  J.,  and  KANE  and  WIL- 
LIAMS, JJ.,  being  dlsqnallfled,  the  Governor 
appointed  Messrs.  J.  B.  A.  ROBERTSON, 
P.  D.  BREWER,  and  R.  M.  CAMPBELL  to 
At  in  their  places  In  the  consideration  of  this 
ease.  TURNER,  LOOFBURROW,  and 
BREWER,  JJ..  concur.  BOBEBTSON*  J., 
dissents. 

ROBERTSON,  Special  Judge.  I  regret  ex- 
ceedingly the  necessity  that  compels  me  to 
dissent  from  the  conclusion  reached  by  the 
other  members  of  this  court  In  this  case. 
But,  owing  to  the  Importance  of  the  ques- 
tion Involved,  I  feel  that  I  would  be  remiss 
in  my  duty  should  I  fall  to  express  my 
views.  This  being  a  dissenting  opinion,  I 
shall  be  as  brief  as  possible,  and  will  give 
only  a  skeleton  outline  of  the  reasons  which 
impel  me  to  dissent 

The  general  rule  set  out  and  relied  upon 
In  the  majority  opinion  that  a  decision  of  an 
appellate  court  upon  all  questions  of  law  in- 
volved in  any  case  decided  by  It  Is  binding, 
not  only  upon  the  lower  court  thereafter, 
but  upon  the  appellate  court  as  well.  Is  con- 
ceded, and  Its  correctness  is  not  in  any  wise 
qnesUoned,  but  the  rule  has  well-defined  ex- 
ceptions, among  which  is  that,  if  by  follow- 
ing the  former  de<ABlon  gross  or  manifest  In- 
justice or  wrong  should  follow,  the  decision 
will  be  ignored  and  not  looked  upon  or  con- 
sidered as  an  authority.  It  Is  the  applica- 
Uon  of  this  rule  to  the  present  case  without 
regard  to  the  exception  noted  that  causes 
me  to  differ  with  the  majority  in  reference 
to  the  conclusion  reached  by  them.  Wheth- 
er by  following  the  opLolon  in  the  former 
case  gross  Injustice,  or  wrong,  would  ensue 
can  only  be  determined  by  considering  the 
result  reached  In  tbe  former  case,  and  com- 
paring It  with  what  I  conceiTe  should  have 
been  the  result 

Section  2,  art  10,  of  the  Ck)nstltntion,  reads 
as  follows:  "The  Legislature  shall  provide 
by  law  for  an  annual  tax  sufficient,  with 
other  resources,  to  defray  the  estimated  or- 
dinary expenses  of  the  state  for  each  fiscal 
year."  This  section  of  the  Constitution  has 
been  duly  vitalized  by  proper  legislative  en- 
actment Section  7021,  Comp.  Laws  1909; 
section  7449,  Rev.  Laws  1910.  Tbe  duty  of 
meeting  the  i  necessary  expenses  of  maintain- 
ing tlie  state  government  is  a  solemn  and 
binding  on^  and  the  various  L^lslatures  ol 


this  state  have  not  evinced  any  dlq>osltioQ 
to  neglect  the  same,  or  to  shift  that  responsi- 
bility to  other  shoulders;  indeed  tbe  con- 
verse seems  to  be  true,  as  shown  by  the 
amounts  included  in  the  various  appropria- 
tion bills  which  have  been  enacted  since 
statehood,  and  of  which  we  take  judicial  no- 
tice.   Nor  does  the  necessary  exi^nse  of 
maintaining  tbe  state  government  come  with- 
in the  constitutional  debt-llmltlng  provision 
of  the  Constltntion.  The  framers  of  our  or- 
ganic law  clearly  bad  in  mind  occasions 
such  as  the  present  wlien  the  regular  rev- 
enue, on  account  of  failure  to  collect  or  for 
other  reasons,  would  be  insufficient  to  meet 
the  current  obligations  of  tbe  state,  and  to 
obviate  any  such  difficulty  they  provided  by 
section  3  of  article  10  of  tbe  ConstitntiDn 
that:  "Whenever  the  expenses  of  any  fiscal 
year  shall  exceed  tbe  income,  tbe  Legisla- 
ture may  provide  for  levying  a  tax  for  tbe 
ensuing  fiscal  year,  which,  with  other  re- 
sources, shall  be  sufficient  to  pay  tbe  de- 
ficiency, as  well  as  the  estimated  ordinary 
exiranses  of  the  state  for  tbe  ensuing  year." 
Ab  may  be  clearly  seen,  this  section  confers 
authority  on  tbe  legislative  branch  of  govern- 
ment to  provide,  in  addition  to  tbe  regular 
levy  provided  in  section  2  of  article  10,  supra, 
for  a  sufficient  levy  to  meet  such  outstand- 
ing obligations  as  may  have  been  broogbt 
forward  from  the  preceding  year.  SecUon 
7621,  Comp.  Laws  1909  (section  7374,  Bev. 
Laws  1910),  shows  clearly  that  tbe  Legis- 
lature has  fully  met  tbe  requirements  of  tbe 
Constltntion  in  tills  respect,  and  In  addition 
said  section  provides  and  makes  it  the  spe- 
dSc  duty  of  certain  state  officials  to  ascer- 
tain the  amount  of  unpaid  expenses  for  the 
preceding  year,  as  well  as  for  tbe  current 
year,  in  order  tbat  a  proper  estimate  and 
levy  may  be  made  to  meet  them.   Tbe  Con- 
stitution, however,  makes  provision  for  car- 
ing for  these  defldenciea  in  another  way  yet; 
i  e.,  in  case  the  Legislature  or  the  state  of- 
ficials fall  or  refuse  to  provide  the  addition- 
al levy  mentioned  in  section  3,  art  10,  supra. 
Thus  section  28.  art  10,  of  tbe  Constitotlon, 
provides:  "The  state  may,  to  meet  casual 
deficits  or  failure  In  revenues,  or  for  ex- 
penses not  provided  for,  contract  debts ;  but 
such  debts,  direct  and  contingent  singly  or 
In  the  aggregate,  shall  not  at  any  time,  ex- 
ceed four  hundred  thousand  dollars,  and  tbe 
moneys  arising  from  tbe  loans  creatii^  socb 
debts  stiall  be  applied  to  the  purp<»e  for 
which  they  were  obtained  or  to  r^y  tbe 
debts  BO  contracted,  and  to  no  other  pur- 
pose whatever."    The  debts  thus  provided 
for  are  to  meet  "casual  deficits  or  failure  In 
revenue  or  for  debts  not  otherwise  provided 
for,"  and  may  be  contracted  for  In  soch 
manner  as  the  L^iaiature  may  provide 
statute.    Article  1,  chapter  8,  Comp.  Laws 
1909,  provides  an  ample  and  adequate  rem- 
edy.  The  statute  last  referred  to  is  now  in 
full  force  and  effect   Tbe  foregoing  section 
of  tbe  GonstltutiMi  ia,  wUlioat  donb^  t  lim- 
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itatl(m  of  the  power  of  tlie  state  to  contract 
debts;  "argument  cannot  take  away  the 
forceful  meaning  of  the  plain,  nnequlTocal 
language  therein  need.  It  this  was  the  only 
section  of  Uie  o^nlc  law  dealing  with  the 
limitation  of  the  power  of  tiie  state  to  con- 
tract debts,  I  should,  without  hedtatton,  say 
thus  fiir  shall  we  go  and  no  further."  And, 
as  has  been  weH  said:  "However  great  the 
need  for  remines.  or  grave  the  condition 
confronting  the  state,  the  power  to  raise 
revenues  is  vested  In  the  L^clalatnie  and 
sot  in  the  courts;  and.  If  there  Is  no  pro- 
vision (rf  law  by  which  relief  may  be  had 
from  the  present  situation,  then  the  legisla- 
tive branch  of  our  state  government  is  con- 
fronted with  a  duty  which  should  be  dl»> 
charged  without  delay,  and  without  inter- 
ference frmn  or  supervision  by  Uie  courts." 
However,  as  I  view  the  s^uatlon,  there  are 
other  provisions  of  the  OonstltutlOtt,  though 
not  wholly  satlsfitctory,  being  fraught  with 
more  or  less  delay  and  uncertainty,  by  which 
It  is  Intended  that  such  contlngenctes  as  the 
present  situation  may  be  met.  For,  as  1 
view  the  law,  while  section  23  fixes  a  def- 
inite line  of  limitation  upon  the  state  as  to 
the  amount  of  debt  it  may  contract,  such 
limitation  la  intended  to  apply  only  to  that 
particular  means  of  Incurilng  the  debt; 
that  Is,  only  as  a  limitation  ot  the  amount 
of  debt  which  may  be  contracted  In  this 
manner,  and  not  as  a  limitation  upon  the 
amount  whidi  may  be  contracted  by  other 
means.  For  in  case  the  necessity  arises  for 
the  creating  of  a  debt  In  excess  of  $400,000, 
the  Constitution  provides  for  the  passage 
ol  a  law  creating  the  debt,  and  providing 
the  means  of  payment,  by  the  Legislature. 

Section  25,  art.  10,  of  the  Cwstltntlon,  pro- 
vides :  "Except  the  debts  specified  in  sections 
twenty-three  and  twenty-four  of  this  arttde, 
no  debts  shall  be  hereafter  contracted  by  or 
on  behalf  of  this  state,  unless  such  debt  shall 
be  authorized  by  law  for  some  work  or  ob- 
ject, to  be  distinctly  specified  therein;  and 
such  law  shall  impose  and  provide  for  the 
collection  of  a  direct  annual  tax  to  pay,  and 
sufficient  to  pay,  the  interest  on  such  debt 
as  it  falls  due  and  also  to  pay  and  discharge 
the  principal  of  such  debt  within  twenty-five 
years  from  the  time  of  the  conti'acting  ttiere- 
of.  No  Bu<^  law  shall  take  effect  until  It 
shall,  at  a  general  election,  have  been  sub- 
mitted to  the  people  and  have  received  a 
majority  of  all  the  votes  cast  for  and  against 
it  at  such  electioa  On  the  final  passage  of 
such  bill  in  either  House  of  the  Legislature, 
the  question  shall  be  taken  by  yeas  and  nays, 
to  be  duly  entered  on  the  journals  thereof, 
and  shall  be:  'ShalL  this  bill  pass,  and  ought 
the  same  to  receive  the  sanction  of  the  peo- 
pler** 

Thus  is  seen  by  the  foregoing  section  that 
provisions  are  made  for  every  kind  of  debt 
except  those  mentioned  In  sections  23  and  24. 
Section  23  gives  authority  for  the  state  to 
contract  ddits  to  the  amount  of  $400,000; 


to  meet  casual  deficits,  or  failure  of  zevmues, 
or  expenses  not  otherwise  provided  for,  and 
section  24  authorizes  the  state  to  contract 
debts  wSthout  limit  for  the  purpose  of  de- 
fraying raQtmses  incident  to  war,  repel  inva- 
sion, and  suppress  insurrection.  With  enep- 
tion  to  the  debts  mentioned  In  these  two  sec- 
tions, section  25  reserves  to  the  people  alone 
the  power  to  create  debts.  Is  It  for  the  courts 
to  say  that  this  Is  a  just  and  piopet  provi- 
sion? Shall  the  courts  prevent  the  exercise 
of  this  power  by  the  usurpation  of  legislative 
functions?  Shall  the  Judicial  arm  of  govern- 
ment, on  the  ground  of  expediency  alcme, 
usurp  the  prerogatives  of  the  Legislature^  or 
take  from  Qie  pe^ia  the  rights  th^  have 
specifically  reserved  to  themselves  In  their 
organic  l&w?  If  so,  the  majority  oplnlmi  of 
the  court  is  correct  But,  to  ray  mind,  the 
language  of  the  GonsUtntlon  is  so  plain  and 
so  simple  as  will  admit  of  no  construction, 
and  If  it  needs  must  be  construed,  then  it 
should  be  done  under  and  by  the  wdl-recog- 
nized  rules  of  construction  for  organic  in- 
struments ;  no  strained  or  far^fetdied  mean- 
ing should  be  given  It. 

As  was  said  by  Ur.  Justice  Lamar  of  the 
Supreme  Court  of  the  United  States  in  I^e 
County  V.  BoUlns,  180  U.  S.  6^,  9  Sup.  Ot 
651,  82  L.  Hd.  1060:  "Why  not  assume  that 
the  Cramers  of  the  Constitution,  and  the  peo- 
ple who  voted  it  Into  existence,  meant  exactly 
what  It  says?  At  the  first  glance.  Its  read- 
ing produces  no  Impression  of  doubt  as  to  the 
meaning.  It  seons  all  sufficiently  plain ;  and 
in  such  case  there  la  a  well-settled  rule  whi<di 
we  must  obsuve.  The  object  of  construction, 
applied  to  a  constitution.  Is  to  give  effect  to 
the  Intent  of  Its  framers,  and  of  the  people 
in  adopting  it  This  intent  Is  to  be  found 
in  the  instrument  itself ;  and,  when  the  text 
of  a  constitutional  provision  Is  not  ambig- 
uous, the  courts,  in  giving  construction  there- 
to, are  not  at  liberty  to  search  for  its  mean- 
ing beyond  the  instrument  To  get  at  the 
thought  or  meaning  expressed  in  a  statute, 
a  contract  or  a  constitution,  the  first  resort, 
in  all  cases,  is  to  the  natural  signification  of 
the  words,  in  the  order  of  grammatical  ar- 
rangement In  which  the  framers  of  the  in- 
strument have  placed  them.  If  the  words 
convey  a  definite  meaning  which  involves  no 
absurdity,  nor  any  contradiction  of  other 
parts  of  the  instrument,  then  that  meaning, 
apparent  on  the  face  of  the  instrument  must 
be  accepted,  and  neither  the  courts  nor  the 
Legislature  have  the  right  to  add  to  It  or  take 
from  It  •  *  •  There  is  even  stronger 
reason  for  adhering  to  this  rule  in  the  case 
of  a  constitution  than  In  that  of  a  statnte, 
since  the  latter  is  passed  by  a  deliberative 
body  of  small  numbers,  a  large  proportion  of 
whose  members  are  more  or  less  conversant 
with  the  niceties  ot  construction  and  discrim- 
ination, and  fuller  opportunity  exists  for  at- 
tention and  revision  of  such  a  character, 
while  constitutions,  although  framed  by  con- 
ventiouB,  are  yet  created  by  the  votes  of  the 
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entire  body  of  electors  In  a  state,  the  most 
of  whom  are  little  disposed,  even  If  they  were 
able  to,  to  engage  In  snch  reflnements.  The 
simplest  and  most  obvious  Interpretation  of  a 
constltntion,  If  in  Its^f  sensible,  Is  the  most 
likely  to  be  tliat  meant  by  tbe  people  In  its 
adoption." 

In  People  v.  Pnrdy,  2  Hill  (N.  T.)  85,  Mr. 
Justice  Bronson,  commentiDg  on  the  dangers 
of  departing  from  the  import  and  meaning 
of  the  language  used  to  express  the  intent, 
and  hunting  after  probable  meanings  not 
clearly  embraced  in  that  language,  says:  "In 
this  way  •  •  *  the  Constitution  •  •  • 
Is  made  to  mean  one  thing  by  one  man  and 
something  else  by  another,  until  in  the  end 
it  la  In  danger  of  being  rendered  a  mere 
dead  letter;  and  that,  too,  where  the  lan- 
guage is  so  plain  and  explicit  that  It  is  Im* 
possible  to  make  It  mean  more  than  one 
thing,  unless  we  first  lose  sight  of  the  instru- 
ment itself  and  •  •  *  roam  at  laige  in 
the  boundless  field  of  speculation."  I  think 
the  above  is  the  rule  of  construction  we  are 
bound  to  follow,  if  any  construction  at  all  is 
needed;  and  hence,  In  the  light  of  the  fore- 
going sections,  we  may  properly  ask  oniv 
selves  the  question,  Is  the  issuance  of  approx- 
imately f3,000,000  of  bonds,  to  take  up  an 
equal  amount  of  the  outstanding  state  war- 
rants, the  creation  of  a  debt  within  the 
meaning  of  the  sections  hereinabove  quoted? 
If  so,  then  the  state  cannot  exceed  tiie  9400,- 
000-Ilmit  fixed  by  section  23  by  this  refund- 
ing method.  If  it  is  a  debt,  th^  the  only  re- 
lief is  by  the  Legislature  through  the  medium 
of  section  26,  supra.  If  It  is  not  a  debt,  then 
can  the  state,  in  this  manner,  go  beyond  snch 
limit  even  to  meet  a  casual  deficit  on  account 
of  the  failure  of  revenues  for  any  cause? 
Or  wonid  it  be  reasonable  to  say  that  by 
sections  23  and  25,  construed  together,  casual 
deficits  may  be  made  up  to  the  amount  of  $400,- 
000  by  the  methods  sought  in  this  proceed- 
ing, but  when  that  amount  Is  rea<died,  fur- 
ther evidence  of  indebtedness  shall  be  issued 
without  the  assent  of  tbe  electors  of  the  state, 
as  provided  by  section  25  of  the  Constitution, 
supra.  This  to  my  mind  is  the  only  reason- 
able construction  to  be  placed  upon  the  con- 
stitutional provisions  under  consideration. 
As  has  been  suggested  by  Hon.  John  B.  Har- 
rison, himself  a  member  of  the  oonstitDtional 
convention,  in  a  paper  on  this  subject,  and 
whose  views  are  In  complete  harmony  with 
my  own:  "This  conclusion  Is  farther  borne 
out  by  the  provisions  of  section  28  of  the 
Constitution,  which  provides  that  no  county, 
township,  sdiool  district,  or  other  political 
corporation  or  subdivision  of  the  state  shall 
be  allowed  to  become  indebted  in  any  manner 
In  any  year  In  excess  of  the  revenue  provid- 
ed for  such  year,  without  the  assent  of  ttiree- 
fitths  of  the  electors  voting  on  such  question. 
Casual  deficits  in  the  affairs  of  municipal 
subdivisions  shall  not  exceed  the  revenue  pro- 
vided for  that  year ;  while  In  the  affairs  of 
thft  Btatc^  they  «hall  not  exceed  |400,000  In 


excess  of  the  revennes.  In  other  words,  a 
municipal  subdivision  of  the  state  Is  express- 
ly limited  in  the  amount  of  Indebtedness  It 
may  incur  fdr  any  year  to  the  revenue  pro- 
vided for  tsatHi  year.  But  the  expenses  of 
the  state  being  far  greater  and  more  com^- 
cated  and  more  difficult  of  accurate  ascer- 
tainment, the  state  is  wisely  given  a  margin 
of  $400,000  in  excess  of  the  revenues  provid- 
ed. But  In  nether  case  shall  those  fixed  Um- 
itatlons  be  exceeded  without  a  vote  of  tbe 
people  on  the  question.  In  subdivisions  of 
the  state,  the  right  is  given  to  the  voters  of 
the  municipality :  in  the  state  at  large,  snch 
right  Is  reserved  to  the  ^ectorate  of  tbe 
state,  to  be  submitted  by  the  Legislature. 
This  thought  mns  through  every  revenue- 
raising  and  debt-llmlting  section  of  tbe  Con- 
stitution. It  iB  the  one  unbroken  chain  by 
which  tbe  entire  xevenne  system  is  linked  to- 
gether as  a  compr^enslble  whole.  To  give  It 
this  meaning  is  to  give  it  an  effectual  work- 
ing force,  which,  though  cumbersome  in  its 
operation,  is  nevertheless  complete  in  Itself. 
But  to  eliminate  this  thought  Is  to  strip  It  of 
its  potency  and  render  it  a  mere  powerless, 
meaningless,  incoherent  rattle  of  words. 
This,  In  my  Judgment,  should  not  be  done. 
The  inadequacy  of  the  law  to  afford  sa 
speedy  relief  as  Is  necessary  under  the  pres- 
ent conditions  Is  no  fault  of  the  courts.  Tbe 
functions  of  the  court  are  to  interpret  and 
construe  the  law  as  it  is  found,  and  not  to 
distort  It  to  suit  economical  conditions  or 
meet  political  expediencies.  I  have  studied 
the  authorities  which  attempt  to  dlstingulsb 
between  debts  and  qn^tlons  like  the  one 
confronting  us.  Some  of  them,  it  must  be 
conceded,  are  models  of  Ingenious  argumoit, 
and  elusive,  nifty,  drapery  of  thou^t,  bat,  In 
my  Judgment,  their  proper  abode  Is  In  the 
realms  of  theory  rather  than  of  reason.  It 
there  is  a  real  logical  distinction,  then  I 
must  confess  that  my  mind  is  too  dull  of 
perception,  too  finite  in  scope,  to  trace  tbose 
infinite  lines.  I  am  unable  to  see  the  legal 
differrace  between  a  debt  and  an  obligation 
whidi  ou£^t  to  be  paid  and  no  money  with 
which  to  pay  It.  I  cannot  comprehend  tbe 
legal  distinction  between  a  debt  and  an  un- 
paid warrant  drawn  on  a  depleted  treasnir 
I  cannot  differ^tiate  between  the  signifi- 
cance of  a  debt  and  a  deficit  whi<di  must  be 
met  And  I  am  not  unmindful  of  tbe  argu- 
ment that  the  people  of  the  state  assumed 
the  solemn,  legal,  and  moral  obligation  to 
maintain  the  state  government  and  pay  the 
expenses  thereof.  Nor  have  I  overlooked  Qie 
contention  that  the  necessary  running  ex- 
penses of  the  state  is  iu>t  a  debt  within  tbe 
debt-limiting  providons  of  most  state  Constl- 
tutions.  Nor  the  argument  that  the  issuance 
of  bonds  with  which  to  meet  unpaid  outstand- 
ing warrants  is  not  creating  a  debt  hut  mere- 
ly changing  the  form'  thereof.  But  a  con- 
cession of  the  full  force  of  tbme  arguments 
is  a  confessiou  that  tbe  original  unpaid  war- 
rants  are  a  d^t  Besldei,  It  imut  be  ob- 
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served  that  the  proTiriona  of  oiirGoDstltation 
are  pecnliarly  and  canttoody  worded.  It 
provides  in  section  23,  art  10,  that  to  meet 
casual  deficits  the  state  may  contract  debts 
to  the  anunmt  of  $400,000.  This,  of  coarse, 
is  to  be  done  according  to  the  procedure  pro- 
vided by  statate.  But.  wfaenerer  socb  deficit 
e»!eeds  9400,000,  or  ^eneror  a  debt  for  any 
pnrpose  la  sought  to  be  contracted,  the  Legis- 
lature must  pass  ft  law  creating  indi  debt,  and 
such  law  must  be  submitted  to  the  Toters  of 
tbe  state  for  sanction  or  rejection.  This,  In 
my  Judgment,  is  the  procedure  contemplated 
by  the  Gonstitation,  and  as  herein  stated, 
while  It  Is  cumbersome  and  tardy  In  granting 
reUei;  it  is  nevertheless  the  only  procedure 
we  have."  « 

In  view  of  the  foregoing,  how  can  we  say 
that  by  following  the  rale  announced  In  Be 
Appllcatirai  of  State  to  Issue  Bonds  to  Fund 
Indebtedness,  33  OfcL  197.  127  Paa  1066, 
would  not  result  in  working  a  gross  or  mani- 
fest Injustice  to  all  tlie  peoide  of  the  state, 
and  would  not  do  viidaice  to  tlie  plain  provi- 
sions of  our  organic  law?  To  me  sucb  a  re- 
sult is  InerltaUe^  and.  this  being  troe^  this 
coort  ought  not  to  be  bound  by  that;  or  any 
other  decision,  which  would  work  such,  an  Ir- 
reparable hardship  and  wrong.  The  abdica- 
tion to  fund  should  be  toiled. 


HOLLOWAY  T.  UcGORSnCK  et  aL 
(Snprane  Cooft  of  Oklahoma.   Nor.  20,  181S.) 

(ByOabm  by  ih€  Court.) 

1.  Descekt  and  DiSTEiBtmoN  (i  51*)— Bight 

TO  iNHEBTT— TJlOBICIDE. 

The  power  to  declare  the  rule  for  the  de- 
scent of  property  is  vested  in  tbe  LcffiBlatnte ; 
and  where  it  has  provided  in  plain  'and  peremp- 
tory lauguaxe  that  a  hasband  shall  inherit  from 
bis  deceased  wife,  and  no  exception  Ifl  made  on 
accoont  of  criminal  conduct,  the  oonrt  if  not 
Justified  in  reading  Into  the  statate  a  clause 
disinheriting  a  husband  becanie  he  feloniously 
killed  his  intestate  wife. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Difitribution,  Cent.  Dig.  I  133;  Dec.  Dig.  | 
51.*] 

2.  Bastards  (fi  13*)— Acknowlkdguent  ow 

PaTEBNITT— SUTFICIE  NOT. 

A  writing  to  constitute  an  acknowledg* 
meat  of  pateml^  within  the  meanliv  of  section 
8420  Bev.  Laws  1010,  must  be  one  in  which 
the  paternity  is  directly,  unequivocally,  and 
anqucBtional^  acknowledged. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  SS  16,  17;  Dec  Dig.  |  IS.*] 

3.  Babtasds  (S  13*)— Acknowledgusht  or 

PaTEBNITT— SUFKICIENCT. 

This  statute  prescribes  the  kind  of  evidence 
necessary  to  estaolish  tbe  t^bt  of  heinhip  to 
tiie  father  by  his  illegitimate  offspring.  The 
writing  introduced  in  evidence,  examined  and 
Jield  to  be  insufficient,  as  an  acknowledgment; 
to  fulfill  tbe  requirements  of  that  portion  of 
section  8420.  Bev.  I^aws  1910,  which  reads  as 
follows:  "Every  illegitimate  child  is  an  heir 
of  the  person  who  in  writing,  signed  in  the 


Sresence  of  a  competent  witness,  acknowledged 
hnself  to  be  the  father  of  such  child." 
[Ed.  Note.— For  other  cases,  see  Bastards, 
Gent  Dig.  H  10;  17;  Dea  Dig.  {  13.*] 

Gomndssioners'  Opinion,  Division  No.  2. 
Anieal  and  Bnror  from  District  Court,  Ok- 
fn Aee  County ;  John  Camthers^  Judga 

Action  by  Joe  McCormlck  and  another 
against  Bobert  HoUoway,  a  minor,  for  parti- 
tion of  land.  Judgment  for  plalntitrs,  and 
defendant  aiq;>eals,  and  the  plaintiffs  filed 
a  cross-petition  In  error.  Berersed  add  re- 
manded. 

Burford  &  Burford,  of  Guthrie,  for  plain- 
tUt  in  error.  J.  B.  Patterson  and  C.  B.  Con- 
ner, both  of  Okemah,  for  Joe  McCormlck.  T. 
H.  Wren,  of  Okemah,  guardian  ad  litem, 
for  defendant  in  error  Luther  McCormlck. 

QAI^BRAITH,  G.  This  was  an  action  In 
partition,  commenced  by  Joe  McCormlck  In 
the  district  court  of  Okfuskee  county,  against 
Bobert  Hollowny,  claiming  that  the  plaintiff 
and  defendant  were  each  the  owners  of  an 
undivided  one-half  interest  in  an  allotment  of 
land  located  In  said  county,  which  had  been 
allotted  to  Lncinda  McCormlck,  a  freedwo- 
man,  who  died  In  said  county.  Intestate,  on 
August  5,  1909,  and  prayed  for  a  partition 
of  the  land  between  said  owners.  The  de- 
fendant answered  by  bis  guardian,  admitting 
that  he  was  a  minor  under  19  years  of  age, 
and  also  that  Ludnda  McCormlck  died  Intes- 
tate, In  Okfuskee  county,  Okl.,  on  August  6, 
1909,  seised  and  possessed  of  an  allotment  of 
land,  describing  it,  and  admitted  also  that 
he  was  the  sole  and  only  surviving  brother 
of  Ludnda  McCormlck,  deceased,  and  specifi- 
cally denied  the  other  ^legations  of  the  pe- 
tition. For  further  answer  the  defendant 
alleged  that  Ludnda  McGormlck  died  intes- 
tate, as  aforesaid,  and  was  the  owner  in  fee 
and  possessed  of  an  allotment  of  land,  and 
also  that  she  left  no  father  or  mother,  or 
issue  of  her  body,  and  left  no  brother  or  sis- 
ter, except  the  defendant,  and  that  tbe  de- 
fendant was  the  only  surviving  relative  of 
the  deceased ;  that  at  the  time  of  her  death 
Ludnda  McCorniick  was  married  to  one 
Leonard  McGormlck,  who  was  her  lawful 
husband,  and  also  that  Leonard  McCormlck 
died  on  the  same  day  as  Ladnda  McCormlck, 
but  denied  that  Leonard  survived  Ludnda, 
and  alleged  that  the  husband  was  survived 
by  the  wife,  and  that  Leonard  McGormlck 
never  became  seised  of  any  interest  in  her 
real  estate,  and  that  the  plaintiff  Joe  Mc- 
Cormlck, who  was  the  father  of  Leonard  Mc- 
Cormlck, did  not  inherit  any  part  of  said 
allotment,  through  his  deceased  son,  and 
also  setting  out  that  one  Lather  McGormlck, 
the  infant  son  of  Daisy  Hamm,  an  Illegiti- 
mate son  of  Leonard  McCormlck,  deceased, 
claimed  an  Interest  In  said  real  estate,  and 
claimed  to  be  an  heir  of  his  father,  and  asked 
that  Luther  McGormlck  be  made  a  party 
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to  said  action,  and  required  to  set  tip  what- 
ever claim  or  Interest  be  might  have  In  said 
lands,  and  further  set  out  that  on  the  6tb 
day  ot  Aogust,  1909,  the  said  Leonard  Mc- 
Gormlck,  deceased,  wUlfnlly  and  feloniously 
murdered  his  wife,  Lndnda  McCormlck,  and 
on  the  same  day  committed  suldde;  that, 
even  if  the  said  Leonard  McGormick  did  sur- 
vlve  his  wife,  both  be  and  those  claiming 
through  him  thereby  became  Incapable  of 
enjoying  any  of  the  property  of  the  said 
Ludnda  McOonnick,  because  of  the  mnrder 
aforesaid. 

By  proper  proceeding  Luther  McCormlck 
was  made  a  party  defendant  in  said  action, 
and  a  guardian  ad  litem  appointed  for  him, 
and  an  answer  was  duly  filed,  setting  out 
that  his  father,  Leonard  McCormlck,  had  in 
writing,  and  in  the  presence  of  a  competent 
witness,  duly  acknowledged  Mm  as  his  son, 
and  that  lie  therefore  Inherited  one-half  of 
the  allotment  of  Lndnda  McCormlck,  deceas- 
ed, or  the  part  that  his  father  inherited. 

The  new  matter  set  out  In  the  answers  of 
the  defendants  was  denied  by  reply.  On  the 
Issues  thus  made  the  cause  was  submitted 
to  the  court  for  trial.  The  court  found: 
"That  on  the  5th  day  of  August,  1909,  Leon- 
ard McCormlck  purposely  shot  and  killed  his 
wife,  Ludnda  McCormlck ;  that  said  Ludn- 
da McCormlck  died  Intestate  on  said  date, 
without  Issue,  leaving  snrrlvlng  her  her  hus- 
band, Leonard  McCormlck,  and  her  brother, 
Bobert  HoUoway,  as  her  sole  and  only  heirs 
at  law;  that  said  Ludnda  McCormick,  at 
the  time  of  her  death,  was  seised  In  fee  sim- 
ple of  the  following  described  lands,  which 
said  lands  had  been  allotted  to  her  In  her 
own  right  as  a  freedwoman  of  the  Creek  Na- 
tion of  Indians,  to  wit,  -the  S.  W.  %  of  sec- 
tion 20,  township  12  N.,  range  8  B.  and  the 
W.  %  of  the  N.  B.  %  of  section  30,  township 
12  N.,  range  8  E.  of  the  Indian  Meridian, 
idtnate  in  Okfuskee  county,  Okl. ;  and  that 
upon  her  death  the  said  Kobert  HoUoway 
and  the  said  Leonard  McCormlck  each  In- 
herited an  undivided  one-half  Interest  In  and 
to  the  said  lands  of  which  the  said  Luctnda 
McCormlck  died  seised  as  above  described. 
The  court  further  finds  that  on  the  said  5th 
day  of  August,  1009,  the  said  Leonard  Mc- 
Cormlck, Immediately  after  taking  the  life 
of  his  wife,  Ludnda  McCormlck,  took  his 
own  life,  then  and  there  dying  Intestate,  leav- 
ing surviving  him  his  father,  Joe  McCor- 
mlck, and  his  illegitimate  son,  Luther  Mc- 
Cormlck; that  the  mother  of  said  Leonard 
McCormlck  died  before  the  date  on  which 
said  Leonard  McCormlck  died ;  and  that  he 
left  no  issue  surviving  him  other  than  said 
Illegitimate  child,  Luther  McCormlck.  The 
court  further  finds  that  on  the  5th  day  of 
July,  1909,  the  said  Leonard  McCormlck  ac- 
knowledged in  writing,  signed  In  the  pres- 
ence of  a  competent  witness,  that  he  was 
the  father  of  said  Luther  McCormlck,  and 
Uiat,  by  reason  of  said  at^owiedgment  of 
said  Leonard  McCormlck,  the  said  Luther 


McCormlck  became  tbe  heir  at  law  of  the 
said  Leonard  McCormlck,  and,  as  sudi.  In- 
herited from  said  Leonard  McCormlck  an 
undivided  one-half  Interest  in  and  to  the 
lands  above  described."  The  court  accord- 
ingly decreed  that  the  plaintiff,  Joe  McCor- 
mlck, take  nottilng  by  bis  anlt,  and  ttiat  the 
defendants,  Bobert  HoUoway  and  Lather 
McCormlck,  were  the  Joint  owners  of  the 
land  hereinabove  described,  and  that  eadi 
were  the  owners  of  an  undivided  one-half  in- 
terest and  entitled  to  share  equally  thereun- 
der, and  appointed  three  commlssIoneiB  to 
make  partition  of  the  landa  between  the  de- 
fendants. The  defendant,  Bobert  Hollowar, 
excepted  to  that  part  of  the  decree  glvlns 
Luther  McConnick  a  one-half  Interest  In 
the  allotment,  and  perfected  an  appeal  to  this 
court  Joe  McCormlck  excepted  to  the  ea- 
tire  decree,  and  also  perfected  an  appeal  to 
this  court,  filing  a  cross-petition  In  error, 

[1]  It  it  contended  by  the  plalntifr  in 
error  that  a  murderer  cannot  acquire  title  to 
property  by  his  crime  and  hold  It,  nor  can 
any  one  claiming  under  him ;  that  althon^i 
the  legal  title  to  one-half  of  tiie  allotment  of 
Ludnda  McCormlck  passed,  upon  her  death, 
to  her  husband,  equity  will  treat  him  and 
those  oTfllimiTig  under  him  as  constmctire 
trustees  of  the  title,  because  of  the  nncon- 
sdonable  mode  of  its  acquisition,  and  com- 
pel them  to  convey  to  the  heirs  of  the  de- 
ceased exdnsive  of  the  murderer.  This  con- 
tention ia  urxed  upon  the  court  by  ingrauous 
argument,  and  finds  some  support  in  au- 
thority. However,  none  of  the  cases  are 
exactly  In  point  with  the  case  at  btu;  they 
being  cases  construing  a  will,  or  those  which 
concern  the  proceeds  of  Insurance  poUdes 
on  the  life  of  the  murdered  person,  where 
the  dalmant  was  an  active  participant  caus- 
ing the  death  of  the  testator  or  Insured.  The 
statute  of  descent  in  force  In  1909,  at  the 
time  of  the  death  of  the  allottee  and  her 
husband,  provides  (section  8984,  Snyder's 
Stats.):  "The  property,  both  real  and  per- 
sonal, of  one  who  dies  without  disposing  of 
it  by  will,  passes  to  the  heirs  of  the  intes- 
tate, subject  to  the  control  of  the  county 
court,  and  to  ttie  possession  of  any  adminis- 
trator appointed  by  that  court  for  the  pur- 
pose of  administration."  Section  8985  also 
provides:  "When  any  person  having  title  to 
any  estate  not  otherwise  limited  by  marriage 
contract,  dies  without  disposing  of  the  eatats 
by  will,  it  descends  to  and  must  be  distrib- 
uted in  the  following  manner." 

It  will  be  observed  that  the  statute  Is 
general  in  its  terms  and  makes  no  exception. 
The  Supreme  Court  of  Kansas  said,  in  reply 
to  a  similar  contrition  to  that  made  by  the 
plaintiff  in  error:  "Although  a  theory  cutting 
a  murderer  out  of  any  benefit  resulting 
from  his  dime  appeals  to  the  court's  aame 
of  Justice  It  cannot  be  overlooked  that  the 
Legislature  has  the  power  to'  declare  a  role 
of  descents;  it  has  done  so  In  language  that 
is  plain  and  paremptozy,  and  no  zals  of  in- 
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terpretatton  woitM  Justify  tbe  court  In  read- 
ing Into  fbe  statote  an  exception  or  clause 
dldnhezitlDg  tboee  g^ty  of  crime."  Mc- 
Allister T.  Fair,  72  Kan.  MO,  641,  84  Pac. 
112,  U6  (B  L.  B.  A.  [N.  &]  726,  US  Adl  St 
Rep.  288,  7  Ann.  Gas.  973).   Chief  Justice 
JohUKm,  speaking  for  tbe  Snpreme  Gonrt  ef 
Kansnff  In  the  case  trmn  which  the  above 
excerpt  was  taken,  answers  the  argument  of 
tbe  lOalntifl  In  error,  advanced  In  support 
of  Mb  theorr,  so  fully  that  we  feel  jnstlfled 
in  making  the  following  quotatton  from  that 
oplnim:  "It  Is  ccmceded  that  the  statute 
Is  general  and  InduslTe  in  Its  temu^  but  it 
is  said  to  be  Inconceivable  that  tiw  L^gis* 
latnre  Intended  to  give  an  estate  to  a  hus- 
band ^o  murdered  Us  wife  to  obtain  it 
It  is  argned  that  the  letter  of  a  statute 
Should  not  prevail  over  Its  sense  and 
spirit  uid  that  a  literal  Interjwetation  of 
the  statute  In  question  would  in  eflEect  be 
giving  property  as  a  rerord  for  crime.  It 
is  said  that  the  Iiegtslature  is  presumed  to 
have  enacted  the  statute  in  question  having 
in  view  the  maxim  of  tbe  common  law  that 
no  man  shall  take  advantage  of  his  own 
wrong,  or  acquire  property  by  his  own  crime, 
or  use  the  law  to  accomplish  his  unlawfiil 
ptirpoees,  and  therefore  that  the  courts  ate 
jnstlfled  in  imputing  a  difCerent  intuition  to 
the  Legislature  and  excepting  murderers 
from  the  opeiatikm  of  the  statnta  These 
eonalderationB  would  have  great  weight  if 
there  were  ambigul^  in  the  statute,  or  if  It 
were  the  province  of  the  court  to  settle  the 
poUcy  of  the  state  with  respect  to  the  de- 
scent of  property  or  as  to  the  character  and 
extent  of  punishment  whldk  should  be  in- 
flicted for  the  commission  of  CElme.  That 
any  one  should  be  given  property  as  the  re- 
sult of  Us  crime  is  abhorrent  to  the  mind  of 
every  right-thinking  person,  and  is  a  strong 
reason  why  the  lawmakers,  in  fixing  the  rules 
of  inheritance  and  prescribing  punishment 
for  felonious  homicide,  should  provide  that 
no  person  shall  inherit  property  from  one 
whose  life  he  has  felonious]^  taken.  A  stat- 
ute of  this  character  has  been  enacted  in  at 
least  one  state.   Iowa  Ck>de  1897,  |  S386; 
Euhn  V.  Euhn.  125  Iowa,  449, 101  N.  W.  151 
1^  Ann,  Gas.  657].  Hie  horror  and  repulsion 
caused  by  such  an  atrocity,  however,  do  not 
warrant  the  court  In  reading  Into  a  plain 
statutory  provision  an  exception  which  the 
statute  itself  in  no  way  suggests.  If  the  stet- 
nte  were  of  doubtful  meaning  and  open  to 
two  constructions,  there  might  be  room  to 
infer  that  tiie  Legislature  intended  the  one 
which  would  be  most  raastmable  and  Just  in 
its  application.   As  will  be  observed,  how- 
ever, the  rule  of  inheritance  is  explicit  and 
tbe  statute  contains  no  hint  that  any  one  ia 
to  be  excluded  on  acoonnt  of  misconduct  or 
crime.   In  Ayers  v.  Gom'rs  of  Trego  Co.,  37 
Kan.  240^  IS  Pac.  229,  tbe  court  was  aa^ed  to 
read  Into  a  stetnto  a  meaning  which  Ite 
wotdB  did  not  import  and  the  reply  was 
made:  *We  liave  not  the  right  to  diange  the 


stetute  where  it  Is  dear  and  free  ftom  am- 
biguity, by  any  Judicial  Inteipretatiim.' " 
McAllister  V.  Fair,  supra. 
'  It  does  not  appear  from  tbe  record  tint 
the  husband,  Leonard  McCormick,  murdered 
his  wife  for  the  purpose  of  securing  her 
property.  It  does  not  ai^iear  that  the  desire 
to  possess  her  property  was  in  his  mind  or 
in  any  way  induced  tbe  crime.  It  will  be 
observed  that  the  stetute  of  descent  mskes 
nearness  of  relationship  to  the  decedent  and 
not  the  (diaractor  or  conduct  of  the  heir,  tbe 
controlling  factor  as  to  tbe  right  of  liUieri- 
tance.  The  Criminal  Code  provides  penalties 
for  homicides  and  other  crimes,  and  the  loss 
of  inheriteble  quaUt?  or  the  forfeiture  of  an 
estete  is  not  amoi«  the  i>enaltie8  prescribed 
in  the  code.  If  we  should  hold  that  the  loss 
of  helnhlp  and  the  forfdture  of  an  estete 
were  a  consequence  of  McGormlck's  crim% 
we  would  be  compelled  to  Ignore  the  legisla- 
tive rule  governing  the  descent  of  proinrty, 
and  would,  in  effect  impose  a  punlshmmt 
for  his  crime  In  addition  to  that  prescribed 
by  the  only  body  authorized  to  declare  pen- 
alties for  vl(daUons  of  law.  Again,  such 
construction  of  the  statute  ia  expr^sly  for- 
bidden by  the  Constitution  of  the  stet^ 
whUdi  provides  that  "no  conviction  diall 
work  a  corruption  of  Wood  or  forfeiture  of 
estete."  Article  2,  |  IS.  WUlisms*  Constitu- 
tion of  Oklahoma.  We  cannot  so  hold.  An- 
other reason  why  ws  could  not  hold  that 
Le(mard  McCormick's  crime  In  murdering 
his  wife  deprives  him  and  his  hdrs  of  tbe 
right  to  Inherit  proiverty  from  him  or  through 
him  Is  that  tills  court  Is  comndtted  to  the 
contrary  doctrine.  In  De  Oraffenreld  et  al. 
V.  Iowa  Land  ft  Trust  Co^  20  OkL  728, 96  Vac 
Q4Xi,  Mr.  Justice  Turner,  speaking  for  tita 
court,  said:  "But  If  it  were  true  that  be 
murdered  her  for  the  imrpose  ot  at  once 
getting  possesrion  of  her  property  by  in- 
heritance, we  do  not  think  that  would  dis- 
qualify Urn  from  inheriting.  14  Cya  p.  61, 
says:  'By  the  weight  of  authority.  In  the 
absence  of  exioess  provisions  exdudlng  from 
Inheritance  an  heir  murdering  the  Intestate, 
the  operation  of  the  stetute  of  descent  Is 
not  affected  by  the  fact  that  the  ancester 
was  murdered  by  the  heir  apparent  in  order 
to  obteln  the  Inheritance  at  once,  and  there* 
fore  an  heir  who  murders  his  ance^r  In  or- 
der that  he  may  inherit  the  estete  at  once 
is  not  disqualified  from  teking.'  (And  au- 
thorities cited.)  That  being  the  rule,  when 
the  killing  is  ^me  for  the  purpose  of  inherit- 
ing, It  follows,  a  fortiori,  that  the  same 
should  be  the  rule  when  no  such  intention 
appears,  and  tiierefore  we  hold  that  Bra 
Beeves,  because  of  the  fftet  that  he  murdered 
his  wif^  Castdla  Brown,  is  not  disqualified 
from  Inheriting  from  her  under  the  Creek 
law  of  descent  and  distribution,  and  there- 
fore the  plaintiff  in  error,  De  Graffenreid. 
took,  by  his  conveyance  set  forth  In  this 
cause,  his  entire  interest  in  the  allotment  of 
said  CasteUa  Brown." 
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We  concliide  that  flu  plaintiff  In  ernnr  ob- 
tained by  the  decree  of  the  court  bdow  all 
he  was  entitled  to,  namdy  an  nndlTlded  one- 
balf  Interest  In  flie  estate  of  his  deceased 
sister,  Ladnda  McCormlck,  and  tbat  Ida  aa> 
cdgnment  of  error  must  be  orermled. 

[2,  S]  The  ^uesttons  presented  the  cross- 
petition  In  emn-  of  Joe  UcGornddc  chaUenge 
the  correctness  of  the  finding  and  oondnslon 
of  die  trial  court  that  the  deceased.  Leonard 
McGormldc,  had  made  an  aclmowledgment 
In  writing,  In  the  presoice  of  a  competent 
witness,  tlmt  he  was  the  father  of  Qie  defend- 
ant Luther  McCormlck,  and  tiierefore  con* 
Btitated  him  his  hMr.  It  Is  contended  that 
there  Is  no  evidence  to  snstaln  this  finding  of 
the  court  The  statnte  (Ber.  Laws  191<t,  I 
8420),  reads:  "tSrarj  illegitimate  child  is  an 
heir  of  the  person,  who  In  writing,  8^;ned  in 
the  presence  of  a  oompetoit  witness,  atftnowl- 
edges  himself  to  be  ttie  taOter  of  soch  cblld.** 
At  common  law  the  Illegitimate  <Alld  had 
no  Inheritable  blood.  2  Blackston^  247, 
Thto  statnte  Is  remedial  In  Its  natore  and 
purpose.  It  confors  upon  tills  <das8  of  nn- 
fortonates  equal  rights  of  inheritance  with 
I^al  helm  and  prescribes  the  kind  of  evi- 
dence necessary  to  establfaOi  the  right  of  nnl- 
Uns  fiUl  to  the  hdrship  of  the  fhther.  The 
right  can  oidy  be  established  by  the  Und  of 
eridence  required  by  the  statute.  There  must 
be  an  adEUowledgment  of  paternity  by  the 
father  made  in  writing  and  In  the  presoice  of 
a  comjtetent  witness.  The  writing  need  not 
necessarily  be  made  for  this  particular  pur- 
pose, but  an  acknowledgment  of  paternity 
must  be  certain,  dear,  and  unambiguous. 
In  other  words,  the  writing  must  be  complete 
within  Itself,  at  least  so  far  as  the  acknowl- 
edgment of  paternity  is  concerned,  and  must 
not  require  aid  from  extraneous  eridoice  as 
to  this  fftet  Und  t.  Burke,  06  Neb.  786,  77 
N.  W.  444;  Thomas  t.  Thomas.  64  Neb.  681. 
90  N.  W.  630;  Pederson  t.  ChristolTerson, 
97  Minn.  481,  106  N.  W.  9S9;  Moore  t.  Flack, 
77  Neb.  62,  108  N.  -W.  14S ;  BIythe  t.  Ayres, 
96  GaL  632, 31  Pac;  916, 19  L.  B.  A.  40. 

The  writing  relied  upon  by  the  defendant 
in  error,  and  which  13ie  trial  court  held  to 
be  sufficient  acknowledgment  wltliln  the 
meaning  of  the  statute,  reads  as  follows: 
"Boley,  Okl..  July  6.  1909;  Mrs.  Daisy 
Hamm— Dear  Friend :  I  will  be  over  to  Sa- 
pulpa  some  time  this  month  to  see  you  and 
Luther.  Take  good  care  of  my  bc^.  I  will 
bring  him  some  dothes  when  I  com&  I 
would  send  you  some  money  to  day  but  I  am 
all  in.  TInde  Itge  Walker  the  man  that  come 
with  me  over  there  is  very  low.  D.  M.  kept 
your  letter  a  week  before  he  gave  it  to  me. 
Kiss  Luther  for  me  fmn  your  old  love.  Leo- 
nard McCormlck.**  The  evidence  shows  that 
tUs  writing  was  a  letter  produced  at  the 
trial  by  the  mother  of  Luther  McCormlck, 
who  testified  that  she  received  It  by  due 
course  of  mail  while  living  at  Sapolpa,  Okl. 
She  also  testified  that  the  signature  to  the 
letter  was  that  of  Leonard  McCormlck.  The 


party  who  wrote  the  letter  tmtlfled  Oat  be 
wrote  the  same  at  the  iSQuest  of  Leonard 
McCormlck,  who  dictated  the  eontents  of  Qte 
letter  to  him.  and  ^en  the  same  had  been 
writtot  that  Leonard  MoOorml<fl;  with  his 
own  hand,  signed  his  name  thereta  If  the 
letter  had  been  written  by  Leonard  IfcOor- 
ml<ik  himself  and  mailed  as  It  mu,  there  can 
be  no  question  that  it  woidd  not  have  been 
a  enffident  adatowledgment  within  the 
terms  of  this  statute.  Thus  Uw  qnestiou 
'  arises:  Can  the  aoddent  that  a  third  party 
wrote  the  body  of  the  letter  at  the  request  of 
Leonard  McComdcfc  make  it  sufficient  evi- 
dence of  acknowledgment  of  patemityT  The 
statute  of  Ndiraska  la  practically  tbe  same 
as  section  8^0,  above  quoted.  The  Supreme 
Court  of  Nebraska  aay.  In  construing  tiib 
statute.  In  Llnd  v.  Burke  et  aL.  supra:  '^e 
are  satisfied  that  a  writing,  to  fulfill  the 
requirements  of  the  law  whidi  we  have  quot- 
ed, must  be  at  leaat  one  in  whidi  the  patend- 
ty  is  directly,  unequivocally,  and  unquestion- 
ably acknowledged.  Whet^r  It  should  go 
fnrtiiv  than  tids,  we  have  before  stated,  we 
need  and  do  not  now  decide;  but  so  mudi  It 
must  voice,  to  be  of  forc^  in  the  light  of 
this  view  of  the  requisites  of  Oie  evidence." 
AlsOk  furthw  on  in  that  opinion,  tiie  court 
said :  "It  must  not  be  forgottm.  In  tUs  ex- 
andnation,  that  it  is  not  because  the  person 
can  be  shown  to  be  the  offspring,  or  Is  in 
fact  the  illegitimate  child,  that  It  may  aaaert 
heirship,  but  because  it  has  been  In  writing 
acknowledged;  and  hence  the  writing  most 
be,  in  and  of  itself,  suflldent  unaided  by  ex- 
trinslc  eridence,  to  establish  the  patnvity." 

The  NebraAa  court  In  the  latest  case  of 
Thomas  V.  Thomas^  64  Neb.  690,  90  N.  W. 
634.  said:  "No  intoitlon  or  desire  that  the 
child  should  become  an  heir  seems  needed  If 
his  father  is  pointed  out  an  adatowledg- 
ment of  the  pateml^  in  the  latter's  own 
hand,  signed  In  tiie  pmscnee  of  a  competent 
witness.  Neither  does  It  aeon  that  the  court 
should  add  to  this  statnte  any  requiremeiA 
of  delivery  of  thla  evidnoe,  or  that  it  be  ex- 
pressly mentioned  that  tiie  ^lld  la  Ul^tt- 
mate,  or  that  the  witness  attest  the  writing. 
The  statute  might  require  all  this,  but  by  its 
terms  does  not" 

In  Moore  v.  Black,  supra,  the  facts  are 
very  similar  to  Qioae  in  the  Instant  case. 
The  writing  relied  upon  to  constitute  the  ac- 
knowledgment was  a  letter  writtoi  by  tiie 
fiither  to  the  mother,  and  the  particular 
language  used  was  **take  good  care  of  our 
boy  and  call  him  Thomas  Moore,  and  I  trill 
give  him  a  good  stert  some  day."  Die  court 
held  that  this  writing  was  "clearly  insuffi- 
cient" to  constitute  an  ackno^edgment  el 
paternity  within  the  atatnta 

The  state  of  Iflnnesote  also  has  a  statute 
almost  Identical  with  that  above  quoted.  In 
Pederson  v.  Christoffnaon,  supra,  the  instru- 
ment relied  upon  as  omstitnting  the  adoiov^ 
edgment  was  a  lease,  and  the  language  used 
was:  **The  said  Hans  Pederson  boel^  ae- 
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knowledCBB  tbat  he  Is  tb»  fktbar  to  the  said 
Marl  Hansdatter  (Ronniosd.**  In  discussing 
the  8tatDte»  the  court  aald.  In  part:  'mils 
statute  was  not  Intended  for  the  b^eflt  or 
relief  of  fathers  of  Illegitimate  children;  but 
It  was  Intoided  tot  Uie  benefit  and  protection 
of  soch  diUdren  and  to  mitigate  in  some 
measure  the  vicarious  punishment  Imposed 
by  the  common  law  upon  them  for  the  sins 
<^  their  fathers.  It  must,  then,  he  liberal^ 
conatmed.  It  does  not  require  the  acknowl- 
edgment of  fathershlp  to  be  in  any  partlcu- 
lar  form,  or  that  it  should  be  made  with  way 
particular  intnt.  The  essential  thing  is  the 
acknowledgment  the  proof  of  which  must  be 
in  writing,  algned  as  the  statute  requires, 
which  la  silent  as  to  the  charactCT  or  purpose 
of  the  Instroment  in  which  the  acknowledg- 
ment Is  found.  We  cannot  read  into  the 
statute  construction  such  omissions.  The 
ptoat  of  the  father's  admission  or  acknowl- 
edgment must,  howerer,  be  In  writing,  signed 
hj  him,  In  the  presence  of  a  eompetent  wit- 
ness and  it  must  bj  Us  terms  dearly  and 
apeclflcally  acknowledge  the  pmon  therein 
named  to  be  the  child  of  the  party  signing 
the  writing.  This  Is  necessary  to  vroiA 
spurious  claims  of  heirship.  The  dedirions  of 
other  courts  constroing  similar  statutes  are 
conflicting  as  to  the  form  and  character  of 
the  Instrument  of  aAnowledgment  TUs  Is 
a  new  question  in  tUs  state,  and  we  hold, 
upm  pxlnc^le  and  what  seems  to  be  the 
wei^t  ot  Judicial  authority,  that  the  statute 
does  not  require  that  fliie  instrument,  ac- 
knowledging the  paternity  of  the  child,  most 
be  made  Cor  the  express  purpose  and  in  a 
separate  Instrument,  but  that  it  is  a  auflOclent 
compliance  with  the  statute  if  it  be  made  in 
any  written  instrument,  collateral  or  other- 
wise, siffied  tv  the  party,  in  the  presence  of 
a  competent  witness,  in  which  he  dearly  and 
spedflcally  adcnowleri^^  tbat  be  la  the  fttther 
of  the  dilld.  Blythe  t.  Ayers,  96  OaL  5S2,  31 
Pae.  916,  19  L  B.  A.  40;  In  re  GOTkoWs  Es- 
tate, 20  Wuh.  D6S,  06  Pac.  886;  Bohrer  r. 
Mullsr,  22  Wash.  161, 60  Pac.  122, 00  L.  R.  A. 
360;  Bemyr,  Hunidpallty,  U  La.  Ann.  148; 
Brown  V.  Iowa  Legion  of  Honor,  107  Iowa, 
489,  78  N.  W.  78.  Exhibit  B  contains  a  dear 
and  spedflc  acknowledgment  by  Hans  Peder- 
Bon  ^t  he  was  tlie  fatha  of  tlie  contestant" 
Und«  the  role  announced  in  the  above 
eases,  tlie  writing  rcAled  upod  to  constitute 
the  adcnowledgmut  of  the  paternity  of  Lu- 
ther HcOormldC  is  clearly  Insufficient.  "I 
will  be  OTW  to  Sapnlpa  some  time  this  month 
to  see  you  and  Luther.  Take  good  care  of 
my  boy.  I  will  bring  him  some  clothes  when 
I  com&  I  would  send  you  some  mon^  to  day 
but  I  am  all  in.  *  *  *  Kiss  Luther  for  me 
from  your  old  leva**  The  court  cannot  take 
this  writing  by  Its  four  comers  and  say  It 
"directly,  unequivocally,  and  unquestionably" 
adcnowledges  that  Leonard  McCormldc  la  the 
father  of  Lnthv  MIcOormidc.  Extrinsic  evi- 
dence iB  necessary  to  show  that  the  indefinite 


ambiguous,  and  uncertain  tdirase,  "my  boy," 
used  therein,  even  refers  to  Luther  McCJoiv 
mlck.  This  writing  being  the  only  evidence 
of  the  aduiowledgment  of  paternity  permit- 
ted by  the  statute,  and  It  being  InaufBdent, 
it  follows  that  thwe  was  no  evidence  to  sus- 
tain the  finding  of  the  trial  court  that  Lothtf 
McCormkk  was  the  hdr  of  Lemard  HcOm^ 
mlck  and  entitled  to  an  undivided  one-half 
interest  In  the  allotment  of  Lodnda  McCor- 
micfe,  and  that  the  exception  of  the  cross- 
petitioner,  Joe  tfcCormlc^  to  such  finding, 
must  be  sustained. 

We  condude  that  the  part  of  the  decree 
finding  that  Luther  McCormick  inherited  an 
undivided  one-half  interest  In  the  lands  of 
which  Ludnda  BIcConnidc  died  seised  must 
be  vacated,  and  the  cause  remanded,  with 
directions  to  eata  a  decree  that  Joe  HcCor- 
mlck,  the  father,  inherited  from  his  son. 
Leonard  McCormick,  an  undivided  one-half 
interest  In  said  estate,  and  for  farther  pn>- 
oeedlng  not  Inoonalstait  with  the  foregoing 
views. 

PEB  OUBIAIL  Adopted  In  wholei 


BED  BIVEB  VALLEY  COTTON  Ca,  Inc., 

V.  J.  W.  STALCUP  HEBCANTILB  GO. 
(Supreme  Court  of  Oklahonuu  Nov.  26, 18130 

fByllalrtU  Ay  the  Court.} 

1.  Justices  or  ths  Peacb  (|  83*}— Pbocess— 

AUBNDUENTS. 

A  summons  in  a  Jnatlce  court  against  a 
partnership,  which  does  not  show  the  individual 
name  of  each  partner.  Is  not  a  nullity,  but  is 
merely  irregular,  and  may  be  cured  by  amend- 
ment 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  264,  260;  Dec.  Dig. 
I  83.*] 

2.  Jcsncss  or  thm  Pkack  (|  174*>— Appkal 
—Appeaaancb— Waives  or  Detbots  in 
Pbocess.  • 

In  an  action  against  a  partnership  in  the 
firm  name  alone,  where  the  pleadinsa  show  the 
individual  names  composiDg  the  firm,  although 
the  iodiTidualB  are  not  personally  served  with 
annuDons,  but  vduntarfiy  appear  and  Join  In  a 
demurrer  to  the  bill  of  particulars,  on  the 
ground  that  no  cause  of  action  is  ateted  and 
that  no  one  has  been  sued  In  the  action,  Asli, 
it  is  error  to  sastaln  such  demurrer. 

[Ed.  Note.— f'or  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  {{  66&-O03:  Dec.  Dig. 
1  174.*] 

(AdditioMl  SvtlabMa  by  E^orial  Staff.) 

3.  Pabtnbbshxp  a  68*)— Dbbihition  and  Na- 

TTJBB. 

Though  a  "partoershi^*  Is  not  a  person, 
it  is  a  legal  entity  under  Bev.  Laws  1910,  H 
4431-4174,  and  for  some  purposes  is  recog- 
nized as  a  quasi  person  having  the  powers  and 
fanctions  ezercisable  by  one  of  the  partners 
severally  or  all  of  them  jointly.  It  ma^  be  a 
debtor  or  a  creditor  iritbin  the  meaning  of 
the  statute. 

[Ed._Note.— For  other  esses,  see  Partner- 
ship.  Cent  Dig.  |  93 ;  Dec  Dig.  |  ti3.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  6191-6202;  voL  8,  pp.  7746, 
7747.] 
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GommlBslonenf  Oidnlon,  Division  No.  2. 
Brror  from  County  Court,  Hnches  Oonnty; 
H.  H.  Rogers,  Spedal  Judge. 

Action  by  tbe  Red  Blver  Talley  Cotton 
OcHnpany,  Incorporated,  against  tbe  J.  W. 
Stalcap  Mercantile  Company,  a  partnersbip, 
to  recoTer  an  excess  paid  on  cotton  sold 
and  delivered.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Berersed  and  re* 
manded. 

J.  H.  Crook,  of  Dorant,  for  plalnttfl  In 
enoT.  Cmmp  &  Skinner  and  Wallnr  ft 
Fanctaer.  all  of  HoldenvUle,  tor  defendant 
In  error. 

GALBRAITH,  a  The  Bed  Hirer  Valley 
Cotton  Company,  a  corporatl<ni,  sued  J.  W. 
Stalcnp  Mercantile  Company,  a  partnership, 
before  a  jnstloe  of  the  peace  in  Hughes  connr 
ty,  to  recoTer  $141.17  tm  maaey  paid  by  mis- 
take on  certain  cotton  sold  and  delivered. 
Vnm  a  judgment  In  favw  of  the  plaintiff, 
the  defendant  appealed  to  the  county  court, 
where  a  trial  was  had  resulting  In  a  Judgment 
for  tbe  defendants.  A  new  trial  wfis  grant- 
ed* but  on  a  showing  the  county  Judge  dis- 
qualified blmself ,  and  by  agreement  of  par^ 
lies  Harry  H.  Bogers,  a  member  of  the  bar 
of  Hngbes  county,  anallfled  as  special  Judge 
to  try  said  cause.  The  plaintiff  amended  his 
pleadings  in  the  conn^  conr^  and  Increased 
the  amount  of  his  claim  to  f200.  Tlie  cause 
was  called  for  trial,  and,  after  the  witnesses 
had  been  sworn  and  the  plaintiff  had  com- 
menced tiie  examination  of  his  first  witness, 
otdecdon  was  made  by  the  defoidant  to  the 
Introduction  of  further  testimony  on  the 
ground  that  no  one  had  been  sued  by  the 
plaintiff.  Whereupon,  by  permission  of  the 
court,  the  plaintiff  was  permitted  to  amend 
his  Ull  of  particulars  br  interlineation,  al- 
lying that  "J.  W.  St^cnp  Mercantile  Com* 
jfojuy  Is  a  flpn  composed  of  J.  W.  Stalcup 
and  Mollle  Everldge."  Whereupon  a  demur- 
rer was  Interposed  to  the  last  amended  peti- 
tion upon  the  ground  that  said  amended 
petition  does  not  state  a  good  and  suflBdent 
cause  of  action  against  J.  W.  Stalcup  and 
Mollis  Everldge,  whltih  was  sustained;  the 
court  saying  that  In  his  opinion  "this  action 
cannot  be  mahitalned  against  J.  W.  Stalcnp 
and  Mollle  Everldge  for  the  reason  that  it 
would  be  an  entirely  new  cause  of  action 
and  have  to  be  brought  In  a  separate  and 
distinct  suit,  and  for  the  further  reastm  that 
no  summons  was  ever  Issued  or  served  in 
this  cause  upon  J.  W.  Stalcup  and  Mollle 
Everldge,"  and  thraenpon  dismissed  the  snlt 
and  rendered  Judgment  against  the  plaintiff 
for  costs.  To  which  action  of  the  court  the 
plaintiff  excepted,  and  prosecutes  an  appeal 
to  this  court  by  petition  In  enot  and  tran- 
script 

From  the  foregoing  statraient  it  will  ap- 
pear that  there  Is  only  one  assignment  of 
error  presented  on  this  appeaL  The  court 
below  doubtless  proceeded  upon  tbe  theory 
that  a  partnership  is  not  a  separate  and  dis- 


tinct legal  entity  apart  from  the  inffivldaala 
composing  the  firm. 

[8]  Under  the  common  law  this  view  was 
correct,  but  under  the  statute  such  as  &t- 
tides  1  and  2  of  chapter  56,  Bev.  L.  1910,  a 
partnership  Is  regarded  as  a  l^al  entity 
apart  from  the  individuals  composing  It 
This  view  Is  well  expressed  by  Supreme 
Court  of  Georgia  In  the  first  paragraph  of 
the  syllabi  In  Drucker  ft  Brothers  v.  Well- 
house  ft  Sons,  82  Ga.  12»,  8  S.  E.  40.  2  L. 
B.  A.  328,  as  follows:  "Though  a  firm  or 
partnership  Is  not  a  person.  It  Is  a  legal  en- 
tity, and  for  some  purposes  Is  recognized  as 
a  quasi  person  having  powers  and  functions 
exercisable  by  one  of  the  partners  severally 
or  all  of  them  Jointly.  It  may  be  a  debtor 
or  a  ciedltor  within  the  meaning  of  a  stat 
utory  enactment." 

[1,2]  Plaintiff  In  Its  blU  of  parUcnIara 
filed  In  the  justice  court  made  the  J.  W.  Stal- 
cnp Mercantile  Company,  a  firm  composed  of 
J.  W.  Stalcap  and  Mollle  Bverldge,  defend- 
ant, and  the  summons  Issued  therein  "com- 
manded to  summons  J.  W.  Stalcup  Mercan- 
tile Company,  a  firm  composed  of  J.  W.  Stal- 
cup and  Mollle  Everldge,"  to  appear  and  an- 
swer and  was  served  upon  "J.  W.  Stalcap 
of  the  J.  W.  Stalcup  Mercantile  Company." 
It  appears,  however,  that  J.  W.  Stalcup  ap- 
peared In  said  cause  and  filed  an  affidavit 
for  continuance,  and  that  on  appeal  to  the 
county  court  also  filed  an  aflBdavlt  of  prel* 
udlce  ot  the  regular  county  Ju<^  against 
him  as  a  defendant  In  said  cause,  and  that 
J.  W.  Stalcup  and  Mollle  Everldge,  members 
of  the  partnership  composing  the  firm  of 
J.  W.  Stalcup  Mercantile  Company,  appear- 
ed In  the  county  court  and  urged  the  de- 
murrer against  the  plaintiff's  bill  of  partic- 
ulars on  jurisdictional  as  well  as  nonjurls- 
dlctional  grounds.  S^m  these  facts  it  ap- 
pears that  they  were  In  court  Just  as  ef- 
fectively and  Just  as  completely  as  If  they 
had  been  regularly  summoned,  and  tbe  trial 
court  should  have  so  treated  them. 

In  the  case  of  Morse  v.  Barrows,  S7  Minn. 
239,  33  N.  W.  706,  the  defendant  was  sued 
and  summoned  as  Jacob  Barrows,  while  his 
true  name  was  Chauncey  W.  Barrows.  On 
the  return  day  of  the  writ  the  defendant 
appeared  specially  and  filed  a  plea  of  abate- 
ment showing  his  true  name,  and  prayed  a 
dismissal  of  Qie  action.  His  plea  was  de* 
nled,  and  the  plaintiff  was  permitted  to 
amend  his  pleadings  and  correct  the  process 
by  striking  out  the  name  of  "Jacob"  and  In- 
serting "Chauncey  W."  The  Supreme  Court 
of  Minnesota  said.  In  approving  this  ac- 
tion: "With  the  defendant  before  him  for 
the  purpose,  tbe  Justice  had  authority  to 
correct  the  error  by  causing  the  true  name 
to  be  Inserted  in  the  writ  (section  10.  a 
6B,  Gm.  St  187$ ;  and,  the  defendant  hav- 
ing an;)eared  before  the  Justice  to  plead  the 
misnomer,  he  was  there  fbr  the  purpose  ot 
whatever  It  vras  prtq^er  for  the  Justice  to 
do  by  reason  thereof;  for  tbe  purpose  at 


Digitized  by 


Google 


Okl.) 


MISSOURI,  O.  A  a. 


BT.  CO.  T.  BROWN 


U17 


correcttng  ttte  error,  as  the  jnsOoe  was  au- 
thorized to  do  wben  ttie  true  name  was  dis- 
covered." 

In  Bank  t.  Magee,  20  N.  Y.  85S,  It  seems 
that  Oharles  Cook  was  engaged  In  the  bank- 
ing business  under  the  name  of  the  "Bank 
of  Havana,"  and  commenced  a  suit  In  that 
name,  and  upon  objection  It  was  held  that 
the  error  In  bringing  the  suit  in  the  name 
he  had  assumed  for  the  transaction  of  his 
banking  business  was  an  error  that  might 
be  corrected  before  or  after  Judgment  In 
fortherance  of  Justice,  and  Judge  Gomstock 
Bald:  "Mr.  Cook  has  simply  misnamed  him- 
self. He  has  taken  the  name  which  he  uses 
In  a  particular  business,  and,  Quite  irregu- 
larly has  introduced  himself  to  the  courts 
by  that  name.  This  he  should  have  not 
done.  He  ought  to  have  sued  In  the  surname 
•  •  •  and  the  Christian  name  given  in 
baptism,  but  I  consider  this  a  mere  irregu- 
larity In  procedure." 

The  statute  (section  4790,  Rev.  L.  1910)  Is 
broad  and  liberal  in  its  terms  in  permitting 
amendment  In  pleadings  or  process  in  the  in- 
terest of  Justice,  and  the  only  particular  lim- 
itation placed  upon  this  power  vested  In  the 
court  Is  that  the  amendment  does  not  sub- 
stantially change  the  cause  of  action  or  de- 
fense. North  Dakota  has  a  statute  Identical 
with  tills,  and  in  a  case  very  Edmllar  to  the 
case  at  bar  the  court  said:  "Defendant's  con- 
tention Is  that  the  use  of  the  partnership's 
name  to  designate  the  plaintifrs  in  the  sum- 
mons was  a  fatal  irregularity,  equivalent  to 
an  entire  omission  of  the  name  of  any  plaln- 
tiCf,  and  hence  the  summons  was  a  nullity. 
It  is  true  that  the  use  of  the  partnership 
name  as  the  only  designation  of  plaintiffs 
was  irregular.  The  summons  was  not,  bow- 
ever,  a  nullity  for  that  reason.  The  partner- 
ship name  furnished  the  means  of  identifying 
the  plaintiffs,  and  it  cannot  therefore  be 
said  that  the  firm  name  was  the  same  as  no 
name.  It  was  merely  an  irregularity  which 
could  be  waived  by  the  defendant,  If  he  failed 
to  object,  and  could- be  cured  by  amendment 
End.  P.  &  Pr.  vol.  15,  p.  841,  and  notes; 
Bank  v.  Magee,  20  N.  Y.  355;  Barber  v. 
Smith,  41  Mich.  138,  1  N.  W.  992;  Johnson 
V.  Smith,  Morris  (Iowa)  106.  The  defendant 
was  entitled  to  have  the  record  disclose  on 
Its  face  the  names  of  all  the  persons  who 
composed  the  plaintiff  firm.  He  was  not, 
however,  entitled  to  a  dismissal  of  the  ac- 
tion, unless  the  plaintiffs  failed  or  declined 
to  make  the  necessary  amendment.  It  is  pro- 
vided by  the  Code  of  Civil  Procedure  (Rev. 
Codes  1899,  i  5297)  that  any  pleading,  pro- 
cess, or  proceeding  may  be  amended  *by  add- 
ing or  striking  out  the  name  of  any  party; 
or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect.'  It 
is  contrary  to  the  policy  of  the  Code  of  Civil 
Procedure  to  dismiss  an  action  for  mere  Ir- 
regularities of  practice  which  can  be  reme- 
died by  am^idment  without  prejudice  to  the 


substantial  rights  of  the  parties.  It  cannot 
be  pretended  that  the  amendment  allowed 
by  the  Justice  in  this  case  would  imjndlce 
defendant's  rlgl^ts  In  the  slightest  d^ree. 
The  provisions  of  the  Code  of  Civil  Proce- 
dure govern  the  proceedings  In  Justice  court 
so  far  as  applicable,  when  the  mode  of  pro- 
cedure is  not  prescribed  by  the  Justice  Code. 
Rev.  Code  1899,  i  6625.  There  Is  nothing  In 
the  latter  Code  inconslHtent  with  the  observ- 
ance by  a  Justice  of  the  provisions  of  sec- 
tion 5297."  W.  F.  Morgrldge  and  F.  B.  Mei^ 
ric,  etc,  V.  Jacob  Stoeffer,  14  N.  D.  430,  at 
432.  433,  104  N.  W.  1112.  U13.  Again  in  4 
N.  D.  140,  59  N.  W.  714,  In  the  case  of 
Gang  V.  Beasley,  the  first  paragraph  of  the 
syllabus  is  as  follows:  "A  summons,  other- 
wise in  due  form.  In  wliich  the  defendants 
are  designated  only  by  their  firm  name.  Is 
Irregular,  but  not  absolutely  void,  and  may 
be  amended  In  the  trial  court  bo  as  to  show 
the  names  of  the  partners.  Such  a  sum- 
mons, when  Issued,  is  sufficient  to  sustain  an 
attactunent"  Mr.  Justice  Hayes,  in  refer- 
ring to  the  above  cases,  said:  "The  reasoning 
and  rule  of  these  cases  as  to  summons  at  the 
commencement  of  an  action  are  equally  ap> 
plicable  to  a  summons  Issued  at  the  com- 
mencement of  a  proceeding  in  error.  We 
should  overrule  the  motion  to  dismiss  and 
grant  plaintiff  in  error  leave  to  amend  the 
summons  In  error  by  inserting  therein  the 
names  of  the  Individuals  composing  the 
partnership,  if  we  were  not  compelled  to 
sustain  the  motion  upon  other  grounds." 
Springfield  Fire  &  Marine  Ins.  Ca  v.  Qish, 
Brook  &  Co.,  23  OkL  838,  102  Pac  712. 

It  vras  error  In  the  trial  court  to  sustain 
the  demurrer  to  the  amended  petition,  since 
the  defendants  were  In  court  voluntarily,  al- 
though they  had  not  been  regularly  sum- 
moned, and  the  court  had  jurisdiction  of 
their  persons,  and  he  should  have  overruled 
the  demurrer,  permitted  the  amendment  re- 
quested by  the  plaintiff,  and  proceeded  with 
the  trial  of  the  cause  on  its  merits. 

On  account  of  these  errors,  the  judgment 
appealed  from  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings  not 
Inconsistent  witli  the  views  above  set  onL 

PER  CURIAM.   Adopted  In  whola 


MISSOURI,  O.  A  G.  RY.  CO.  v.  BROWN. 
(Supreme  Court  of  Oklahoma.   Nov.  11,  1913.) 

(avUabua  hv  tKe  Court.) 

1.  MaSTEB  and  SBBVANT  U  815*)— DXfKNSE 

—Acts  of  Iroepbitdbnt  Goutbactob. 

A  person  cannot  employ  another  person 
to  do  for  him,  as  an  iadependeut  contractor, 
an  imlawfal  tidng,  and  thus  escape  the  con- 
sequences of  the  unlawful  act  when  sued  for 
damages  ocearioned  thereby. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1241,  1244^-1253,  1256, 
1266;  Dec  Dig.  {  816.*] 
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2.  DaICAOKS  (I  112*)— MlASUBB— Destbttotion 

or  Cbop. 

Id  a  «ait  for  damages  for  the  destruction 
of  a  growing  crop,  anch  daiiiM*>  to  be  ea- 
tlmated  as  of  the  time  of  tht  injury,  and  the 
measnre  to  be  applied  la  compensation  for  the 
value  of  the  crops  in  the  condition  in  which 
thej  were  at  the  time  of  their  destruction. 

[Ed.  Note.— For  other  cases,  see  Damagea. 
Cent  Dig.  i|  281-283;  Dec  Dig.  |  112.*] 

3.  DAMAoaa    (|  112*)— Heabubb-Gbowiko 
Cbop— DxTXBHiHATioir  or  Value. 

Id  arriving  at  the  value  of  a  growing  crop, 
it  fa  proper  to  show  bj  evidence  the  probable 
yield  under  proper  cultivation,  and  the  value 
of  such  probable  yield  when  matured,  gather- 
ed,  prepared,  and  ready  for  aale;  alao  the 
probable  cost  of  proper  cultivation  necessary 
to  mature  the  crop,  as  well  as  the  cost  of  its 
gathering,  preparation,  and  transportation  to 
market.  "Die  difference  between  such  prob- 
able value  in  the  market  and  the  cost  of  finish- 
ing the  cultivation,  and  gathering,  preparing, 
and  transportation  to  market  vm  ordinari& 
represent  the  value  at  the  time  of  loas  wiu 
as  much  certainty  as  any  other  method. 

[Bd.  Not*.— For  other  caaes,  •««  Damages, 
Cent  Dig.  H  281-288;  Dec^  Dig.  f  U2*] 

4.  Dauaoes    Q  112*)— Meaeube— Giowxnq 

Cbop— DBTERinNATioN  or  Value. 

The  value  of  the  labor  bestowed  on  a 
growing  crop  in  brinnng  it  forward  to  the 
time  of  its  wrongful  destruction  does  not  or- 
dinarily afford  either  a  sufficient  or  safe  meas- 
ure of  the  damagea  occasioned  by  its  loss. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  281-283;   Dec  Dig.  |  112.*] 

G.  Railboadb  (f  113*) — Injuries  InoiDSNT  to 
CoNSTBucnoN— Dauaob    to  Cbops— Ani- 

UALB. 

In  a  suit  for  crop  damage,  wherein  it  is 
alleged  that  defendant  railroad  unlawfully  en- 
tered upon  the  land,  and  tore  down  and  de- 
stroyed the  fencing,  thus  permitting  animals 
to  destroy  the  crops,  and.  the  evidence  of  plain- 
tiff shows  that  defendant  through  persons  act- 
ing for  it,  did  break  plalntUTs  foice,  and  enter 
upon  lands  of  which  he  was  in  uie  rightful 
possession,  and  because  of  such  breaking  of 
and  leaving  down  the  fencing  the  crops  were 
destroyed,  a  prima  fade  case  is  made;  and 
in  the  absence  of  evidence  upon  the  part  of 
defendant  that  it  had  acquired  in  some  way  a 
right  of  way  over  the  land,  and  thereby  bad  a 
right  to  break  and  enter,  a  verdict  for  plain- 
tiff will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  280,  861-367,  869-861,  863,  364; 
Dec  Dig.  1118.*] 

Commissioners'  Opinion,  Dlvisioa  Noi  2. 
Error  from  County  Court,  Bryan  County;  J. 
L.  Rappolee,  Jadge. 

Action  by  Frank  Brown  against  the  Mis- 
souri, Oklahoma  &  Qulf  Railway  Company. 
Judgment  for  plalDtlfl,  and  defendant  brings 
error.  AflBrmed. 

B.  R.  Jones  and  J.  C.  Wiihoit.  boUi  of  Mus- 
kogee, for  plaintiff  in  error.  J.  M.  Crook, 
of  Durant,  for  defendant  in  error. 

BREWBR,  C.  The  defendant  In  error 
brought  salt  in  the  court  below  against  plain- 
tiff in  error,  as  defendant,  alleging  in  sub- 
stance that  he  was  in  the  legal  possession  of 
certain  farming  lands  (described),  and  that 
on  or  about  the  Ist  day  of  May,  1910,  the 
defendant   unlawfully   entered   upon  said 


lands,  destroyed  and  removed  tte  fences  in- 
closing said  lands,  and  nei^lgentlj  left  aaid 
lands  and  croiis  growing  tbereon  subject  t» 
be  destroyed  by  stock  naming  at  larsB  In  tSie 
nelghboAood  thereof;  tbat  on  anid  date 
plalntUf  bad  planted  and  bad  gtosriag 
said  lands  26  acres  of  cotton;  and  that  stock 
entered  thereon,  and  totally  dcetmyed  the 
growing  crop,  wUxb  waa  of  tbe  ralne  of 
9126.  TbecaaewasflnttnedlnaJntieeoC 
the  peace  court,  wboe  the  plain  Uff  preraUed. 
and  It  was  appealed  to  tbe  county  court,  and 
plaintiff  vas  awarded  the  fall  aom  aoed  for. 
The  railroad  company,  as  plaintiff  in  onr, 
appeals. 

Plaintiff  In  error  complains:  (1)  That  the 
demurrer  to  the  plalndfl's  evidence  ataoahi 
have  beoi  sustained.  (2)  Tbat  plaintiff  fkil- 
ed  to  prove  damage.  (3)  That  tbe  actitmable 
wrong  and  resulting  damage,  If  any  are 
shown,  are  tbe  result  of  the  acts  of  an  inde- 
pendent contractor. 

We  will  dlscuaa  the  points  In  the  order 
named. 

<1)  The  evidence  shows  that  in  the  spring 
of  1910  the  agents  of  the  railroad  came  to 
plaintiff's  farm,  and  cut  a  gap  through  the 
fencing,  75  or  100  feet  wide,  where  the  ri^t 
of  way  entered,  and  also  at  the  point  where 
It  left  tbe  farm ;  that  these  openings  were 
left  open,  and  through  them  cattle  entered 
upon  plain  tiffs  crops;  that  the  plaintiff  had 
broken  up  26  acres  of  land,  cross-harrowed 
It,  listed  It,  and  planted  It  to  cotton  with 
seed  that  cost  00  cents  a  bushel;  at  about 
the  time  the  cotton  plants  commenced  coming 
up  that  large  numbers  of  cattle  entered  In 
and  upon  the  land  through  these  openings, 
and  totally  destroyed  the  yotmg  cotton,  actu- 
ally eating  all  of  it  up.  Defendant  offered 
evidence  to  show  that,  where  the  fencing  was 
cut  at  the  right  of  way.  it  had  erected  tem- 
porary wire  gates  across  the  same  to  pro- 
tect the  crops ;  but  there  was  much  evidence 
that  the  openings  made  by  the  defendant 
remained  open,  and  that  cattle  roamed  onto 
plaintiff's  lands  at  will  for  a  long  period  of 
time.  There  was  no  evidence  received  or  of- 
fered to  show  that  the  railroad  was  the 
owner,  through  purchase  or  condemnatioD, 
of  the  right  of  way  it  appropriated  through 
plaintiff's  farm,  or  that  it  was  entitled  to 
possession,  so  as  to  give  It  the  right  to  break 
and  tear  down  the  fencing. 

The  answer  of  the  railroad  was  a  general 
denlaL  The  specific  Issue  thus  tendered  was 
whether  or  not  defendant  "onlawfolly  enter- 
ed in  and  upon  said  land,  destroyed  and  re- 
moved the  fences  Inclosing  said  land,"  etc, 
thus  causing  through  such  unlawful  acts  the 
destruction  of  plaiutlfrs  crops. 

[fi]  Tbe  evldeQce  shows  that  the  land  be- 
longed to  Webb,  and  tbat  plaintiff  was  a  ten- 
ant In  lawful  and  peaceable  poseesston  of 
the  same,  fiurmtng  the  land,  and  tbat  defend- 
ant came,  .and  through  persons  acting  for 
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or  nnder  tta  anflioxltT,  wttbont  tdalntUTs 
knowledge,  broke  and  destroyed  the  fences, 
and  d^ired  plalntUf  of  the  Taloe  of  his 
cotton  crop. 

Tbe  MCietarj  of  the  deftndant  coiporatioD 
waa  on  the  witness  stand,  bat  gave  no  testi- 
mony tending  to  show  that  It  had.  anj  right 
to  rater  upon  this  fann,  and  tear  down  and 
leave  down  the  fencing  sorronndlng  this  crop. 
We  Uilnk  vSaintUTs  proof  snffldent  to  re- 
quire the  defoQduit  to  Justly  Its  acts  by 
showing  a  right  to  break  and  destroy  the 
fraioe.  This  It  has  not  done^  notwithstanding 
the  fact  that  one  of  its  general  offleem  was  on 
the  witness  stand,  and,  if  defendant  had  pro- 
cured a  right  of  way  through  this  land  by 
imrdiaae  or  condemnation,  he  certalzdy  would 
have  said  something  about  It  under  the  Issue 
being  tried. 

.  t1]  CO  The  breaking  of  tbe  fence  and  tbe 
eqiOBDre  ot  the  crops  to  the  ravages  of  cat- 
tle beii^  tortions,  so  fttr  as  tiw  proof  shows, 
tlie  qoestlon  of  lnd^>endent  contractor  can- 
not arise.  A  person  cannot  employ  another 
to  do  for  him.  as  an  Independent  extractor, 
an  unlawful  thin^  and  thus  escape  the  conse- 
qnoieea  of  the  unlawful  act.  16  A.  &  E. 
ICney.  of  Law  <2d  EA.)  203  (citing  Ellis  t. 
SbefBeld  O.  a  Co.,  2  Dl.  ft  BL  707;  Walker 
y.  McMillan,  6  Can..  Sup.  Ct  241 ;  Barry  t. 
Terklldsen.  72  GaL  254.  IS  Paa  667. 1  Am.  St. 
Bep.  SB;  Smlfb  v.  Simmons.  106  Pa.  32.  4ti 
Am.  Reik  IIS;  Heldenwag  t.  PbUadeli^la, 
168  Pa.  72,  SI  Atl.  106S). 

The  contraitlon  (hat  damages  have  not 
been  legally  shown  rests  upon  the  fact  tbat 
plalnUff  produced  no  witness  who  stated  his 
opinion  of  tbe  value  of  the  growing  cotton, 
in  its  thra  condition,  at  tibe  time  it  was  de- 
stroyed. The  evidence  of  two  witnesses  show- 
ed that  tiie  breaking  of  the  land  was  worth 
9Z,  the  cross-harrowing  ^.50,  the  bedding 
$1,  the  planting  with  seed  tbat  cost  60  cents 
a  bushel  fl  per  acre,  and  that  2S  acres  of 
cqtton  just  up  was  destroyed.  Defendant 
Iffodnced  a  witness  who  estimated  the  value 
of  ttiese  various  items  at  an  a^re^ate  cost 
of  about  $3  per  acre.  Under  plalntifTs  evi- 
dence the  actual  value  of  the  labor  in  produc- 
ing a  stand  of  cotton  was  $5.60  an  acre, 
which,  if  sufficient  evidence  of  value,  aggre- 
gates a  sum  In  excess  of  tbe  verdict  returned. 
Defendant's  evidence  would  not  have  Justi- 
fied so  large  a  verdict. 

The  plaintiff  undertook  to  prove  value, 
and  asked  this  question :  "What  was  the  val- 
ue per  acre  of  that  cotton  at  the  time  It  was 
destroyed  by  cattle?"  This  question  was  ob- 
jected to,  and  after  that,  without  objection, 
both  parties  presented  evidence  of  the  cost 
of  getting  the  crop  In  the  condition  it  was 
in  when  destroyed.  It  seems  to  have  been 
the  idea  of  both  sides  that  the  value  of  the 
labor  put  on  the  crop  would  adequately  rep- 
resent the  amount  of  damage  In  case  the  de- 
fendant was  liable. 

[2, 31  It  is  the  general  rule,  as  stated  In 
C  B.  I.  &  F.  By.  Co.  V.  Johnson,  25  Okl.  760, 


107  Fae;  062,  27  L.  B.  A.  (N.  &)  879,  that 
"the  damages  are  to  be  estimated  as  of  tbe 
time  of  the  Injury,  and  that  the  measure 
thereof  Is  oom^euBatlon  for  the  value  of  the 
CBjipB  in  the  omdition  in  wbldi  tbey  wera  at 
such  time.*'  In  that  case  it  la  said:  "It  la 
permissible  as  a  means  of  arriving  at  the 
value  of  a  growing  crop  to  iwove  its  prob- 
able yield  under  proper  cultivation,  the  value 
of  yidd  when  matured  and  ready  for 
sal^  and  also  the  eqjtenae  of  such  cultivation, 
aa  well  as  the  eoat  of  its  lo^ratkm  and 
transportation  to  market;  the  dlllerence 
between  Oie  value  of  the  probable  crop  in 
the  markrt  and  the  expense  of  maturing  and 
placing  it  Owre  in  most  cases  will  give  the 
value  of  the  growing  crop  with  as  much  cer^ 
talnty  aa  can  be  attained  by  any  other  meth- 
od." And  in  discussing  the  various  ways  of 
aiTlving  at  lite  value  of  a  growing  crop,  tbe 
predse  question  presented  here  was  in  the 
mind  of  the  court,  but  not  necessary  for  deci- 
sion. (Note  quae  in  syUabua)  The  court, 
however,  in  tiiat  case  quotes  from  CoL  Con. 
L.  &  W.  Oo.  V.  Hartman,  6  Colo.  App.  160. 
38  Pac.  62,  as  follows:  "But,  in  order  to  es- 
tablish the  value  at  the  time  of  the  destruc- 
tion, courts  are  compelled  to  resort  to  several 
methods  of  computation,  and  titber,  or  all 
combined,  may  afford  a  fair  basis.  One 
might  be  a  year's  rental  value,  with  the  coat 
of  planting  and  bringing  forward  the  cn^ 
until  the  time  of  its  loss;  another,  what  the 
crop  would  bring  in  its  immature  state  at 
a  sale ;  and  a  Uilrd,  the  proof  of  tbe  average 
yield  and  the  market  value  of  crops  of  same 
kind  planted  and  cared  for  in  tbe  same  man- 
ner, less  the  cost  of  maturing,  harvesting, 
and  marketing.  While  nether  would  afford 
positive  proof,  they  would  all  seem  to  be 
proper,  and  tbe  only  way  by  whlt^  a  Jury 
could  get  the  necessary  data  npcm  which  t» 
base  a  verdict" 

The  above  case  seems  to  hold  that  the 
cost  of  bringing  a  crop  forward  to  the  time 
of  Its  loss  is  permissible;  but  in  Chicago, 
etc.,  R.  Co.  V.  Barnes,  10  Ind.  App.  460. 
38  N.  E.  428,  this  doctrine  is  squarely  repu- 
diated. 

[4]  In  this  state  of  the  law  we  do  not 
deem  it  wise  to  hold  as  a  general  proposition 
that  the  cost  of  bringing  forward  a  crop  to 
the  time  of  Its  loss  affords  a  proper  measure 
of  the  damage  for  its  wrongful  destruction. 
The  value  of  a  growing  crop  at  any  certain 
period  of  its  development  depends  upon  Its 
prospect  of  a  yield  and  the  prolmble  value 
thereof,  and  many  other  factors  may  enter 
Into  and  lofluence  this  prospect.  Unusual 
and  ex[>ai8lve  labor  may  have  been  employed 
In  preparing  the  ground  for  and  bringing 
forward  a  crop ;  yet,  through  tbe  vldssltudes 
of  the  weather,  the  ravages  of  Insects,  the  fall- 
■ure  to  get  a  stand,  or  for  many  other  rea- 
sons the  value  of  the  Immature  crop  at  the 
time  of  Its  loss  may  be  In  no  way  commen- 
surate with  the  value  of  the  labor  bestowed 
upon  It  On  tbe  other  hand*  a  crop  may  be 
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brought  forward  to  tbe  time  of  Us  loss  wlOi 
rery  small  oost^  and  yet  favorable  omdltlonB 
may  have  bo  affected  it  that  it  at  the  time 
glTes  promise  of  an  abundant  and  valnable 
harvest,  ontreachinK  many  timee  the  o^ense 
theretofore  pnt  upon  it  A  general  and  or- 
dinarily a  Jost  rale  Is  dearly  stated  in  C^, 
R.  I.  ft  P.  By.  T.  Johnson,  supra,  and  quoted 
herein,  and,  while  the  varying  conditions  un- 
der which  this  question  will  arise  require 
liberal  treatment  by  the  court  to  meet  the 
sitnatitm,  yet  In  the  main  it  is  far  safer  and 
wiser  for  litigants  to  proceed  along  the  idaln 
highway,  and  not  trust  themo^ves  to  t^- 
patha  that  often  lead  into  the  confusion  of 
the  wilderness. 

However,  as  stated  heretofore,  it  is  very 
clear  that  tiiese  parties  adopted  and  tried 
this  question  upon  the  tiieory  titat  the  cost 
of  the  labor  plabitlff  had  upended  on  this 
crop  would  adequately  and  propeily  measure 
his  loss,  if  defendant  was  in  any  event  liar 
ble  to  him  therefor.  Badi  side  oflEwed  evi- 
dence pro  and  con  as  to  this  cost  without 
objection  from  the  otiier.  If  thegr  were  sat- 
isfied at  the  time  to  so  measure  the  loss,  they 
ought  not  now  be  allowed  to  reverse  a  case 
for  an  arrw  th^  assisted  in  makbiE.  It 
would  probably  be  only  under  rare  drcnm- 
stances  where  a  growing  crop  would  not  be 
wortii  at  least  the  labor  expended  upon  it 
This  does  not  take  Into  account  rental  value 
or  prospective  profits,  and  it  must  certainly  be 
trae  that  under  ordinary  drcnmstances  there 
Is  some  profit  in  husbandry  above  the  actual 
cost  of  labor.  It  does  not  appear  to  us  that 
an  unjust  verdict  has  been  rendered,  and,  so 
beUevlDg,  we  will  hold  the  parties  to  tbe 
theory  npon  which  th^  tried  the  casa 

The  judgment  should  he  affirmed. 

FEB  CUBIAM.   Adopted  in  whol& 


XMVY  V.  TABBROUGH  et  aL 
(Supreme  Court  of  Oklahoma.    Nov.  2S,  1918.) 

fSyllabut  by  the  Court.) 

1.  BsoKxss  (I  94*)— AUTHoarrr  or  Bboksb— 

CklNTBACT  OF  SaXX. 

Tbe  mere  listing  of  real  estate  with  a  bro- 
ker for  the  purpose  of  procuring  a  purchaser 
tiiereof  acceptable  to  the  owner  does  not  con- 
stitute authority  in  such  broker  to  bind  the  own- 
er by  an  executory  contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig,  i  136;  Dec  Dig.  {  94.*] 

2.  Bbokebs  (I  94*)— AuTBOBrrT— CoNTBACT  or 
Sale. 

Before  a  real  estate  broker  can  bind  the 
owner  by  an  executory  contract  of  sale,  he  must 
have  specific  authority  bo  to  do  from  the  owner. 

[Ed.  Note.— For  other  cases,  see  Brokers.  Cent 
Dig.  I  136;  Dec.  Dig.  8  94.*] 

3.  Fbaitds,    Statute   of   ({  129*)  — PASon 
AoBEXHsm— Bight  to  Bnvobcb. 

A  parol  agreement  for  the  sale  of  lands  will 
be  enforced  by  the  courts  where  the  vendee  has 
paid  the  purchase  price,  and  taken  posseseion. 


in  good  faith,  of  the  premises  with  the  knowl- 
edge and  consent  of  the  owner,  and  has  and* 
permanent  ImprOTement*  thereon. 

(a)  But  the  mere  acceptance  of  the  purchase 
price  under  an  oral  contract  Is  not  of  itself  nif- 
fldent  to  take  the  sale  out  of  the  statute  of 
frauds. 

(b)  Nor  will  the  fact  that  tbe  owner  orders  an 
antract  of  the  property  to  be  made  take  such 
case  out  of  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dix.  ff  287-292,  303,  306-308, 
811.  814.  818-327,  3^  826,  326;  l5ea  DiH 
129.*] 

Ck)mmls8lonera'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Ohlahoma  CouDr 
ty;  Edward  Dewes  Oldfleld,  Judge. 

Action  by  I.  B.  Levy  against  B.  S.  Tar- 
brough  and  others.  Jndgmoit  for  defend- 
ants, and  plaintiff  brings  error.  Afflnned. 

G.  A.  Paul,  of  Oklahoma  City,  for  iflaintlff 
in  mor.  John  H.  Wright  and  Clarence  J. 
Blinn.  both  of  Oklahoma  City,  fbr  defaod- 
ants  in  error. 

BBBWBBt  O.  This  suit  is  in  the  alterna- 
tive tat  ei^er  a  spedfle  performance  of  a 
contract  tcs  the  sale  of  certain  lots,  or  for 
damages  for  fkllure  to  comply  with  such  con- 
tract The  xdaintifC  in  error,  who  was  idain- 
tUC  in  the  trial  court,  and  will  be  hereafter 
so  designated,  cT**"'^  that  he  made  a  con- 
tract  with  a  real  estate  firm  for  the  purchase 
of  certain  tots  upon  certain  terms,  and  that 
such  contract  was  binding  upon  the  defend- 
ants, and  that  it  was  th^  duty  nnda  the 
law  to  fulflU  the  same  by  a  oonv^ance  of 
the  iffoperty.  nalntUTs  first  pettttcm,  filed 
June  15,  1909,  asserted  that  the  authoritr 
fnHU  the  defendants  to  the  real  estate  agents 
to  sell  the  proper^  was  vwbaL  A  demurrer 
was  sustained.  An  amended  petition  filed 
July  24,  1909,  did  not  materially  diange  the 
avermoits  <^  the  first  one,  and,  being  at^ 
tadced  by  demurrw,  met  the  same  taxe.  Tbe 
second  amended  petition  filed  March  15, 1910, 
alleged  that  the  defoidants  had  authorised 
the  real  estate  firm  in  writing  to  sell  the  lahd, 
but  that  defaidants  "neglected  and  forgot  to 
place  th^  signatures  to  *  *  *  written 
agreetaient,"  etc.  nils  petition  was  held 
insuffidoit,  and  <m  E^rnaiy  21,  1911,  the 
plaintiff  filed  what  he  terms  a  supplemental 
petition,  and  this  one  was  also  bdd  on  May 
IS,  1911,  to  be  Insufllclent  as  against  a  de- 
murrer. The  plaintiff,  refusing  to  plead  far- 
ther, brings  the  case  here;  tbe  acda  point  In- 
volved being  the  snffldencgr  of  the  aUegatious 
of  the  plea  to  support  the  action. 

[1,1]  The  petition  involved  here  avers,  in 
substance,  merely  that  the  defendants  listed 
theix  proputy  with  the  real  ratate  agoits 
by.  a  personal  application  therefor,  and  stood 
by  and  saw  the  agents  write  out  a  listing 
card,  upon  whidi  the  agente  placed  their 
names,  the  property  to  be  sold,  and  the 
amount  of  price  wanted,  and  that  this  con- 
stituted an  authority  in  writing  in  the  real 
estate  agents,  and  that  thereafter  the  plain- 
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Uff  madft  a  written  offer  to  bur  tlie  property 
twom  said  agents,  deacrlMng  It.  together  with 
the  oosBideratlon  and  the  terms  of  pi^moat, 
and  that  the  said  agents  aceqtted  sold  offer 
and  signed  the  same  at  the  bottom  thereof. 
In  describing  the  aothority  of  the  agents 
under  the  listing  aforesaid,  the  plaintiff  says: 
"That  on  and  before  the  said  5tb  day  of  June, 
1909,  the  said  defendants,  being  dedrona  of 
selllns  Bald  real  estate,  listed  the  same  with 
one  G.  B.  Stone  Realty  Co.,  of  Oklahoma 
Cl^,  OkL,  for  the  purpose  of  procuring  a 
purdiaser  therefor,  and  by  such  listing  the 
aald  defendants  directed  and  authorized  the 
said  Stone  Realty  Company  to  act  In  the 
capad^  of  agent  for  the  sale  of  said  real 
estate  at  the  price  of  $7,876,  upon  snch  terms 
as  suited  the  defendants."  The  plaintiff 
further  alleged  a  ratification  by  Uie  defend- 
ants of  llie  contract  of  sale  made  with  the 
aeraita.  Without  discussing  in  detail  the 
auction  that  the  authority  given  the  agents 
was  In  writing,  we  think  it  sufficient  to  say 
that  the  authority  of  the  agmts  as  alleged, 
even  had  it  been  In  writing,  was  not  sufficient 
anthorlty  in  the  agmts  to  make  for  the  de- 
fendants a  binding  contract  of  sale  of  the 
lots.  The  giving  of  an  agent  the  authority 
to  handle  real  estate,  and  to  procure  a  pur- 
chaser for  the  same,  falls  far  short.  In  our 
Judgment,  of  authorizing  audi  agent  to  make 
a  blndli^  contract  of  sale  himself. 

It  will  be  obserred  thai  the  avemient  says: 
That  defendants  listed  the  lota  with  the 
agent  "for  the  parpote  of  procurino  a  pur- 
chaser therefor^  to  act  as  agent  for  defend- 
ants in  the  ule  of  the  lots  "upon  »ueh  terms 
aa  suited  the  defendants."  In  our  Judgment 
tbe  allegations  of  the  petition  eixow  no  au- 
thorl^  in  the  agent  further  than  to  procure  a 
purchaser  acceptable  to  the  owners. 

This  question  was  before  the  Territorial 
Supreme  Court  in  the  case  of  Gault  Lumber 
Co.  T.  Pyles  et  aL,  19  OkL  446,  92  Pac.  ITS, 
and  In  the  t>ody  of  the  oidnlon,  wrlttrai  for 
the  court  by  Chief  Justice  Bnrford,  It  Is  said: 
"Nor  do  we  think  tiiere  was  shown  such  a 
written  authority  of  the  ag^t  to  sell  as  will 
take  the  case  out  of  tbe  statute  of  frauds. 
An  authority  of  an  aeeat  to  sell  real  estate, 
in  order  to  bind  the  owner  by  executory  con- 
tract, must  be  specific  and  certain  as  to  terms 
and  description.  Ordinarily,  when  property 
Is  placed  in  the  hands  of  an  agent  to  sell,  the 
authority  conferred  Is  only  held  to  be  the 
authori^  to  find  a  purchaser  at  a  given  price 
and  snbmlt  the  same  to  the  owner,  and  not 
an  authority  to  sell  and  bind  the  owner." 
And  in  the  case  of  Weatherhead  v.  Elttlnger, 
78  Ohio  St  104,  84  N.  E.  S98,  17  L.  a  A.  (N. 
8.)  210,  it  Is  said  by  the  Supreme  Court  of 
Ohio:  "A  real  estate  broker  is  without  au- 
thority to  execute  a  contract  of  sale  which 
ahall  be  binding  upon  one  who  places  real 
estate  In  his  hands  for  sale  unless  such  au- 
thority Is  specially  conferred."  Tbia  Ohio 
case  Is  reported  In  17  L.  R.  A.  (N.  S.)  210,  and 
the  editor  has  appended  thereto  a  very  val- 
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nable  note,  practically  oorering  this  Qoes- 
tton,  and  in  which  a  great  number  of  au- 
thorities are  collected  sustaining  the  text 
See,  also.  Garstens  v.  McReavy,  1  Wash.  359, 
26  Pac.  471 ;  Armstrong  v.  Oakley,  23  Wash. 
122,  62  Pac  409;  Foss  Inv.  Go.  t.  Ater,  49 
Wdsh.  446,  96  Paa  1017;  Hardlnger  v. 
Columbia,  60  Wash.  406,  07  Pac.  446 ;  Hutch- 
ins  V.  Werthdmer,  61  Wash.  630,  90  Pac. 
577 ;  Lawson  T.  King,  66  Wash.  15,  104  Pac. 
1118. 

[3]  2.  The  petition  does  not  aver  facts 
sufllclent  to  constitute  a  ratification  so  as  to 
take  the  case  out  of  the  statute  of  frauds. 
It  Is  averred  that  defendants  accepted  the 
earnest  money;  that  they  orally  agreed  to 
the  unauthorized  sale  made  by  the  agentSi 
that  they  procured  an  abstract  of  tbe  titl« 
to  be  brought  down  to  dat^  etc  The  courts 
will  enforce  a  parol  agreement  for  the  sale  of 
lands,  where  the  vendee  has  paid  tbe  pur- 
chase price,  and  taken  possession,  in  good 
faith,  of  the  premises,  with  the  knowledge  and 
consent  of  the  owner,  and  has  made  perma- 
nent Improvements  thereon.  Harris  et  ux. 
V.  Arthur,  36  Okl.  33,  127  Paa  605 ;  Suther- 
land V.  Talntor,  17  Okl.  427,  87  Pac.  900. 
But  the  mere  acceptance  of  the  purchase 
price  is  not  of  itself  sufficient  Halsell  v. 
Henfrow,  14  Okl.  674,  78  Paa  118,  2  Ann. 
Cas.  286;  Rowe  v.  Henderson,  4  Ind.  T.  597, 
76  S.  W.  250;  Giv^  v.  Culder,  2  Desaus.  (S. 
C.)  17:^  2  Am,  Dec.  686;  Cooper  v.  Thomason, 
30  Or.  161,  45  Pac.  296;  Goddard  v.  Donaha, 
42  Kan.  754,  22  Pac.  706;  20  Cye.  207,  and 
note  23. 

Our  statute  of  frauds,  as  Indeed  Is  the 
statute  of  most  of  the  states,  is  substantial- 
ly the  same  as  that  of  England,  and,  while 
the  English  chancery  courts,  at  an  early 
period,  created  many  exceptions  to  the  stat- 
ute, some  of  which  have  been  followed  by 
the  American  courts,  yet  these  exceptional 
cases,  taken  out  of  the  operation  of  the  stat- 
ute, are  usually  based  on  facts  which  show 
that  the  party  Invoking  the  statute,  designed 
to  prevent  frauds.  Is  In  tact  using  the  same 
to  perpetrate  one. 

The  Alabama  Supreme  Court  speaking 
tlirough  Justice  Taylor  (Allen  v.  Booker,  2 
Stew.  21,  19  Am.  Dec  34),  discusses  this  sub- 
ject, and  quotes  from  the  great  Chief  Justice 
Marshall  as  follows:  "In  the  United  States, 
the  cases  imlformly  show  that  the  courts  are 
rather  inclined  to  restrict  than  to  enlarge 
the  cases  of  exception  to  the  strict  execution 
of  the  statute.  In  the  case  of  Grant  v.  Nay- 
lor,  4  Granch,  235,  that  distinguished  judge. 
Chief  Justice  Marshall,  observes:  'Already 
have  so  many  cases  been  taken  out  of  the 
statute  of  frauds  which  seem  to  be  wittiln 
its  letter  that  it  may  well  be  doubted  wheth- 
er the  exceptions  do  not  let  In  many  of  the 
mischiefs  against  which  the  rule  was  intend- 
ed to  guard.  The  best  judges  In  England 
have  been  of  opinion  that  this  relaxing  con- 
struction of  tbe  statute  ought  not  to  be  ex- 
tended further  than  It  has  already  been  car- 
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ried,  and  fbe  court  enflrely  cancnra  In  that 
opinion.'" 

Nor  are  the  facts  that  the  owners  ordered 
the  abstract  brought  down  to  dat(^  and  made 
oral  statements  that  they  wonld  make  the 
salCi  snfilclent  to  ratuy  an  unenforceable  con- 
tact In  regard  to  the  sale  of  lands.  Harris 
et  nz.  T.  Arthur,  36  OkL  33,  127  Pac.  606; 
Olv^  T.  Galder,  2  Desans.  (S.  a)  172, 2  Am. 
Dea  686;  Parrish  T.  Koona,  1  Pars.  Eg.  Gas. 
(Pa.)  78;  Bntchlns  t.  Werfhelmer,  fil  Wash. 
S39,  99  Pac  S77 ;  Cooper  v.  Thomaaon,  SO 
Or.  161«  46  Pac.  296;  Hala^  t.  Roifrow, 
8u|>ib;  Kflsner  t.  KQesch,  204  111.  320,  68  N. 
E.  406;  KoEel  t.  Dearlore.  144  111.  28,  82  N. 
B.  642. 36  Am.  St  Rep.  416;  Roth  r.  Qoerger 
St  al.,  118  Uo.  666,  24  8.  W.  176. 

The  case  should  be  oflOrmed. 

PBB  CURIAM.  Adopted  in  wholft 


Mccarty  t.  state. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Dec  20,  1913.) 

(Bvllabua  by  the  Court.) 

1.  CaiuiiTAi.  Law  (S  594*)— RKrusAi  or  Cow- 

TINUAKCO— ABBKNT  WirNESSBS. 

In  reviewing  the  refosal  of  a  continuance 
asked  on  account  of  an  absent  witness,  the 
evidence  adduced  at  the  trial  will  be  consid- 
ered by  this  court  for  the  purpose  of  deter- 
mining whether  the  alleged  testimony  was  prob- 
ably true  and  wbita  It  Is  not  probaUe  that 
the  absent  witness  would  swear  to  tba  facts 
stated  in  the  defendant's  affidavit,  and  where  the 
record  shows  that  the  defendant  was  not  put  up- 
on his  trial  until  more  than  a  year  after  the 
indictment  was  returned,  there  is  no  error  In  re- 
fusing a  further  ramtmuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U 1321,  1322,  1332;  Dee.  Dig. 
I  694.*] 

2.  Rapk  0  62*) — Sufficiency  of  Evidence. 

In  a  prosecution  for  statutory  rape,  the  ev- 
idence is  held  to  sustain  the  verdict  and  that 
no  reversible  error  was  committed  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  H  71-74,  76;  De&  Dig.  |  62.«] 

Appeal  from  District  Court,  Bryan  Coun- 
ty; A.  H.  Ferguson,  Judge. 

Frank  McCarty  was  convicted  of  statntoty 
rape,  and  appeals.  Affirmed. 

Utterback,  Hayes  &  MacDonald,  of  Dur- 
ant,  for  plaintiff  in  error.  Chas.  West  Atty. 
Gen.,  and  Smith  C  Matson,  Asst  Atty.  Gen. 
(Jos.  1/.  Hull,  of  Oklahoma  City,  of  counsel), 
for  the  State. 

DOTLB,  J.  PlainOfT  In  error  was  tried 
and  convicted  In  the  district  court  of  Bryan 
county,  upoa  an  iDdlctment  returned  by  the 
grand  jury  on  the  20th  day  of  April,  1911, 
wherein  he  was  charged  with  the  crime  of 
statutory  rape,  alleged  have  been  com- 
mitted Mhrch  15,  1910,  upon  the  person  of 
one  Anna  Wilkerson,  an  unmarried  female, 
under  the  age  of  18  years,  and  of  previous 
chaste  and  virtuous  character.  On  the  30tb 
day  of  Bfay,  1912,  In  accordance  with  the 


verdict  of  the  faij,  the  oonrt  Bentenced  0ie 
defendant  to  Imprisonment  In  the  peniten- 
tiary for  the  term  of  five  years.  To  reverse 
the  judgment  an  appeal  was  taken  by  filing 
In  Uils  court  on  November,  7,  1912,  petition 
in  wror  with  case-made. 

[2]  The  prosecutrix  testified:  13iat  die 
was  17  years  old  In  Marchf  1910;  had  re- 
sided In  Durant  witii  her  parents  for  eight 
years,  and  had  been  employed  in  the  office 
of  the  Pioneer  Telepbone  ft  Tdegraidt  Com- 
pany for  abont  five  years.  That  she  first 
met  the  defendant  at  his  home  in  1904,  and 
began  keeping  company  with  him  in  1908. 
That  in  1909  she  went  with  him  as  oftoi 
as  once  a  week.  That  they  became  engaged 
in  January,  1910,  and  were  to  be  maiiled 
the  following  fall.  That  he  then  went  vith 
her  almost  every  nl^t.'  That  she  would  go 
off  duty  at  8  o'clock  p.  m.,  and  he  mmld 
come  to  tile  office  for  her  and  take  her  home. 
Sometimes  they  would  go  to  a  show,  and 
they  went  driving  several  times.  That  they 
went  driving  on  the  nls^t  of  the  15th  day  of 
March,  101(^  and  he  succeeded  in  havli« 
sexual  Intercourse  with  her,  whldk  he  after- 
wards repeated  about  a  dosen  times  during 
One  following  three  montiis,  and  as  a  result 
she  became  pr^nant  Tluit  die  informed 
him  of  her  condition  sevml  Hmes  and  ask- 
ed him  to  make  his  promise  good  and  many 
her.  That  in  August,  1910,  she  asked  him. 
"What  are  yon  going  to  do?"  and  he  told 
her:  **I  don't  aim  to  do  anythli^.  Ton  wUl 
never  see  me  any  more.  I  aim  to  leave  on 
the  limited."  That  he  left  and  stayed  away 
a  month,  and  after  his  return  he  avoided 
her.  Later  he  left  Durant  again,  nut  she 
continued  to  work  for  the  tdephone  company 
until  tbe  6th  day  of  Mardi,  which  was  tiie 
day  prior  to  the  birth  of  her  child.  That  the 
defendant  was  the  only  man  who  ever  lud 
sexual  Intercourse  with  her,  and  tiiey  were 
not  married. 

Several  witnesses.  Including  tiw  parents  of 
the  prosecutrix,  testified  that  she  was  bom 
at  Whitewright,  Tex.,  October  11, 1892. 

Tbe  defense  was  that  the  prosecutrix  was 
not  of  chaste  and  virtuous  character  previous 
to  the  commission'  of  the  offense  charged. 
The  defendant  did  not  take  tbe  stand  him- 
self, and  offered  no  testimony  to  disprove 
any  of  the  testimony  of  the  prosecutrix  con- 
cerning his  conduct  with  her.  The  only  tes- 
timony oCTered  In  support  of  his  defense  was 
an  alleged  deposition  of  one  Pink  Mnllins. 
taken  at  Parsons,  Kan.  In  rebuttal,  the 
state  called  this  witness,  Pink  M-uIUoa,  to  tbe 
stand,  and  he  testified  that  the  deposition  in 
so  far  as  it  reflected  upon  the  chaste  char- 
acter of  the  prosecutrix  was  forged  and 
false.  He  also  testified  that  be  never  had 
sexual  intercourse  with  the  prosecutrij^  and 
knew  nothing  which  even  tended  to  show  she 
was  not  of  previous  chaste  and  virtuous 
character.  He  furtlier  testified  that  he  came 
to  Durant  wben  tbe  case  was  set  for  trial  In 
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Jannary,  and  the  defendant  met  him  at  the 
train  and  told  him  not  to  get  off;  that  he 
would  get  the  trial  put  off  with  him  out  of 
town;  that  he  went  on  to  Denison,  Tex,,  and 
when  he  returned  to  Durant  the  defendant 
met  him  and  gave  him  $20  and  told  him  not 
to  get  off  the  train;  that  he  went  on  to 
Parsons,  Kaa,  where  he  resided  at  the  time 
of  the  taking  of  his  deposition. 

Arthur  Cranston,  the  notary  before  whom 
tbe  deposition  was  taken,  testified  that  the 
witness  Pink  MnlUns  gave  the  deposition  as 
It  was  written. 

[1]  The  refusal  of  a  continuance  Is  as- 
sisned  as  error,  and  relied  upon  for  a  rerer- 
sal  of  the  Judgment  The  record  shows  that 
«he  defendant  was  arraigned  on  April  27, 
1911.  It  appears  to  be  Incomplete  as  to  the 
various  times  at  wtilch  the  case  was  set  for 
trial,  and  the  causes  for  continuance  at  such 
times.  HoweTer,  It  appears  tliat  on  Janu- 
ary 2,  1912,  the  cause  was  reset  for  January 
10th.  On  January  8th,  the  defendant  applied 
for  leave  to  take  the  deposition  of  one  Pink 
Malllns.  On  January  10th,  the  case  was  con- 
tinued on  motion  of  the  defendant  When 
the  case  was  called  for  trial  on  May  22, 1912, 
the  defendant  filed  his  affidavit  In  support  of 
another  motion  for  continuance.  His  affida- 
vit contained  ail  the  formal  allegations  re- 
quired by  law,  and,  among  others,  the  follow- 
ing statement:  "That  B.  W.  Williams  of 
Hugo,  Okl.,  is  a  witness  properly  and  legally 
subpoenaed  to  appear  In  Ms  behalf  at  the 
trial  of  this  case;  that  the  said  B.  W.  Wil- 
liams on  the  21st  day  of  May,  A  D.  1912, 
which  was  yesterday,  did  not  show  up  In 
Durant ;  and  that  one  of  the  defendant's  at- 
torneys, to  wit,  W.  E.  Utterhack,  talked  to 
the  said  B.  W.  Williams  over  the  telephone, 
and  he  attached  hereto  the  statement  of  the 
said  W.  E.  ntterback  as  to  the  said  conversa- 
tion. He  further  states:  That  the  said  B. 
W.  Williams  did  not  reach  Durant  this  morn- 
ing, but  that  his  said  attorney  received  from 
the  said  B.  W.  Williams  a  certificate  from 
Dr.  Rutherford  which  is  hereto  attached  as 
a  part  hereof  and  designated  as  'Exhibit  A.' 
That  the  said  B.  W.  Williams  is  not  absent 
by  the  procurement  or  connivance  of  this 
defendant,  and  Is  not  absent  with  his  con- 
sent That  the  said  B.  W.  Williams  Is  a 
material  witness  in  behalf  of  this  defendant, 
and  if  present  at  the  trial  of  this  cause  tills 
defendant  Is  informed  and  believes  and  al- 
leges that  the  said  B.  W.  Williams  would 
testis  as  follows,  to  wit:  He  knows  Anna 
Wllkerson,  tbe  prosecuting  witness  in  this 
case,  and  has  known  her  for  nearly  three 
years.  That  prior  to  tbe  15th  day  of  March, 
1910,  the  time  this  defendant  is  alleged  to 
have  had  Intercourse  with  Anna  Wllkerson, 
he  knows  of  his  own  personal  knowledge 
that  the  said  Anna  Wllkerson  was  not  a 
virtuous  woman.  That  prior  to  said  date  he 
had  gone  buggy  riding  with  her  at  night  and 
had  interteurse  with  her.  That  all  of  said 
testimony  la  material  In  behaU  of  thi«^ 


fendant  That  this  defendant  knows  of  no 
other  witness  by  whom  he  can  prove  these 
facts ;  and  that  he  cannot  safely  go  to  trial 
without  the  attendance  of  the  said  B.  W. 
Williams." 

An  affidavit  by  W.  E.  TTtterback,  Esq.,  one 
of  the  defendant's  attorneys,  stated  that  he 
had  talked  to  B.  W.  WlUlams,  the  day  be- 
fore, over  the  telephone,  and  Williams  bad 
told  him  that  he  could  not  afford  to  make  a 
trip  to  Durant  in  hla  present  condition. 

The  affidavit  of  Dr.  B.  O.  Rutherford  was 
also  filed,  wherein  It  is  stated:  "This  is  to 
certify  that  Mx.  B,  W.  Williams  is  suffering 
from  traumatism  of  a  large  gland.  Also 
infiammatlon  of  another  large  gland,  and 
should  he  make  a  trip  to  Durant  at  present 
and  miss  bis  treatment,  which  would  also 
aggravate  the  inflammation,  I  feel  sure  he 
would  liave  to  undergo  a  palnfol  and  danger- 
ous operation." 

The  order  of  the  court  overruling  a  motion 
for  continuance  la  as  follows:  "Now  on  this 
the  22d  day  of  May,  1912,  comes  the  defendant 
herein  and  files  his  motion  for  a  continuance, 
said  continuance  being  asked  for  the  reason 
that  a  witness  B.  W.  Williams,  who  resides 
at  Hugo,  Okl..  and  who.  It  Is  alleged,  is  a 
material  witness,  is  sick  and  unable  to  be  In 
attendance  on  the  court;  the  motion  being 
supported  by  an  affidavit  of  Dr.  Rutherford 
to  the  effect  that  the  witness  Is  affected  with 
the  BwelUng  of  some  gland.  After  the  pres- 
entation of  the  motion,  the  court  personal- 
ly made  an  Invest^tlon'  of  the  matter  and 
found  that  the  said  witness,  B.  W.  Williams, 
on  the  day  the  motion  was  filed  and  present- 
ed left  the  town  of  Hugo,  Okl.,  his  home, 
on  the  train  and  came  West  toward  Durant 
to  the  town  of  Soper,  a  distance  of  eleven 
miles,  where  he  remained  uutil  noon,  return- 
ing to  Hugo  at  that  time.  That  he  was  on 
the  streets  of  Hugo  continually  that  day 
after  his  return,  and  that  apparently  there 
was  nothing  to  prevent  him  from  being  in 
attendance  on  this  court  That  the  defend- 
ant or  his  attorneys  knew  nothing  of  such 
investigation  and  were  not  advised  of  the 
same  at  the  time  said  motion  was  presented 
or  overruled.  Because  of  the  facts  as  found 
to  exist  by  the  court  as  above  stated,  and 
because  of  the  indefinite  and  unsatisfactory 
nature  of  the  affidavit  of  the  doctor,  sup- 
porting the  motion  for  a  continuance,  and  be- 
cause of  the  fact  that  this  case  has  hereto- 
fore been  continued  twice  upon  the  applica- 
tion of  the  defendant  because  of  absent  wit- 
nesses, the  motion  Is  by  the  court  overruled, 
to  which  order  of  the  court  the  defendant 
duly  excepted;  whereupon  the  hearing  of  the 
case  is  postponed  until  May  23,  1912.  And 
on  this  May  23,  1912,  the  motion  filed  on  the 
22d  day  of  May,  1912,  is  renewed  by  the  de- 
fendant on  the  same  grounds  and  supported 
by  the  same  affidavit  The  motion  is  again 
overruled,  and  the  cause  directed  to  proceed 
to  trial.  To  which  ruling  of  the  court  the 
defendant  duly  excepts."  Tbe  record  further 
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ahowB  UiBt,  wben  tbe  mottoo  for  oontbraanoe 
was  ovemded  on  Bfay  22d,  "the  detendant 
asks  tbat  an  attacdunent  be  lasiied  for  B.  W. 
WilUamB;  reqiieat  granted." 

The  trial  began  the  following  day  and  eon- 
ttnned  until  May  24th.  The  record  shows 
nettling  fortber,  however,  with  reference  to 
the  attachment  Issned  for  the  witness  Wil- 
liams. 

It  Is  the  right  of  every  defendant  In  a 
criminal  case  to  have  compolsory  process  to 
compel  the  attendance  of  his  witnesses,  and 
that  involTes,  as  a  matter  of  course,  the  time 
reasonably  necessary  to  enable  a  defoidant 
to  procure  and  produce  all  legal  and  compe- 
tent evidence  necessary  In  his  defense.  In 
reviewing  the  refusal  of  a  conttnuance,  on 
account  of  the  absence  of  witnesses,  the  rec- 
ord will  be  examined,  and  the  evidence  ad- 
duced at  the  trial  will  be  considered  by  this 
court  for  the  purpose  of  detormlnli^  whether 
the  alleged  testimony  was  probably  true. 
Tucker  v.  State,  9  Okl.  Gr.  — ,  132  Pac.  825. 

The  record  here  shows,  that  the  Indictment 
was  returned  on  the  20th  day  of  April,  1011, 
and  the  defendant  was  put  upon  trial  May 
23,  1012,  more  than  13  months  later.  The 
testimony  of  ttie  witness  MulUns  is  that  he 
came  to  Durant  in  January,  and  that  the 
defmdant  Induced  him  to  leave,  sayi^  "tbat 
he  would  get  the  trial  put  off  with  him  out 
of  town,"  and  It  is  undisputed  ttiat  the  low* 
er  court  was  Imposed  upon  by  the  defendant 
in  securing  a  conUnuance  at  that  time. 

Judging  from  ttie- record,  we  do  not  believe 
that  the  witness  WiUlama  would  have  tes- 
tified as  It  la  alleged  that  he  would.  No  af- 
fidavit of  Wllllama  was  presented  with  the 
motion  for  continuance,  nor  In  support  of  the 
motion  for  new  trIaL  If  said  witness  had 
been  present  and  testified  to  the  facts  stated, 
we  think  the  Jury  would  not  have  glvoi  cre- 
dence to  such  a  story  In  the  face  of  the  evi- 
dence adduced.  It  Is  our  opinion  that  the 
court  did  not  err  in  overruling  the  applica- 
tion for  a  continuance. 

The  contention  of  the  defendant's  counsel 
that  the  verdict  is  not  sustained  by  the  evi- 
dence is  without  merit  A  case  seldom  ap- 
pears In  criminal  annals  showing  more  de- 
pravity in  the  defendant,  or  a  greats  out- 
rage to  common  decency  and  public  morals. 
There  appears  In  tbe  record  no  error  prejudi- 
cial to  any  substantial  rU;ht  of  the  defend- 
ant 

The  Judgment  of  conviction  Is  afllrmed. 

ABMSTBOMO.  P.  J.,  and  FUBMAN,  J., 
concur. 


STEENSLAND  v.  HESS. 

(Supreme  Court  of  Idaho.   Nov.  19,  lHHS.) 

1.  Appeal  and  Ebbor  (8  656*)— Cebtificatk 
TO  Tranbcbipt— Amendhent. 

Where  a  derk's  certificate  to  a  traoacript  is 
Insufflcient  and  does  not  properly  certify  tbe 


record,  as  required  by  the  statute  and  tbe  rales 
of  the  court,  the  same  may  be  amended  on  mo- 
tion of  the  appellant  prior  to  the  final  eubmiB- 
■ioo  of  tbe  case. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Bno^  Gent  Dig.  If  2826-2828;  Dec;  Dig.  i 

2.  Coma  (I  3*)— AixowAncB— Statttobt  Au- 

THOBITT. 

The  allowance  of  costs  is  not  a  matter  left 
to  the  discretion  of  the  court,  but  is  governed  by 
the  statute,  and  where  there  is  no  statute  an- 
thorizing  costs,  no  costs  are  allowable  in  an 
action  at  law. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  U  1,  4,  5;  Dec  DigTsS.*] 

3.  Costs  (8  203*)— Allowance— Cost  Bill. 

Under  the  provisions  of  section  4912,  R«t. 
Codes,  a  party  in  whose  favor  a  judgment  u  ren- 
dered,  who  claims  his  costs,  must,  within  five 
days  after  the  verdict  or  notice  of  the  decision 
of  the  court,  file  with  the  clerk  and  serve  upon 
tbe  adverse  party  or  his  attorney  a  copy  of  bis 
itemized  memorandum  of  costs  and  tUsbune- 
ments,  and  a  failure  to  both  serve  and  file  tbe 
same  within  the  time  prescribed  by  the  statute 
is  fatal,  and  costs  cannot  be  allowed  where  the 
statute  is  not  complied  with. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  li  768-771,  779;  Dec  Dig.  |  203.*] 

4.  Costs  (|  203*)— Allowance— Cost  Bill. 

Filing  and  service  of  cost  bill  is  Jurisdic- 
tional, and  it  is  tbe  evident  ^arpose  of  the  stat- 
ute to  require  the  party  claiming  costs  to  fur- 
nish the  adverse  party  with  an  Itemized  state- 
ment of  the  same,  so  as  to  enable  bim  to  file  bis 
objections  to  any  item  therein  contained,  or  to 
the  whole  cost  bill,  for  any  cause  which  may  ap- 
pear to  be  good  grounds  for  disallowing  the 
same. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  IS  7ti&-771,  779;  Dec  Dig.  {  203. •) 

Appeal  from  District  Court,  Gooding  Coun- 
ty; Edward  A.  Walters,  Judg& 

Action  by  A.  J.  Steensland  against  0.  B. 
Hess.  From  an  order  refusing  to  strike  a 
cost  bill  from  files  and  disallow  costs,  plain- 
tiff appeals.  Beversed. 

T.  E.  Bennett  and  B.  K.  Walsh,  both  of 
Gooding*  for  appellant  W.  T.  Stafford,  of 
Gooding,  for  respondent 

AILSHIE,  a  J.  [1]  In  this  case  a  motloo 
has  been  made  to  dismiss  the  appeal  on  the 
grounds  that  no  proper  certificate  of  Iden- 
tification was  attached  to  the  transcript,  as 
required  by  the  rules  of  this  court  Tbe  cer^ 
tificate  which  was  attached  to  the  transcript 
by  the  clerk  is  insufficient  and  falls  withiu 
the  rule  announced  in  the  following  cases: 
Supreme  Court  Hule  No.  21  (96  Pac.  U): 
Village  of  Sandpoint  v.  Doyle,  9  Idaho,  236, 
74  Pac,  861;  Simmons  Hardware  Co.  v.  Al- 
turas  Commercial  Co.,  4  Idaho,  386,  39  Pac 
553;  Kootenai  County  t.  Hope  Lumber  Co., 
13  Idaho,  262,  88  Pac.  lOSl;  Steve  r.  Bon- 
nets Ferry  Lumber  Co^  18  Idab<^  384.  92 
Pac.  363;  HaU  v.  Jensen,  14  Idaho.  166,  93 
Pac.  902;  Donat  v.  Bocky  Mountain  Bdl  Td. 
Co..  14  Idaho,  079.  95  Pac.  209;  Johnston  t. 
Bronson,  19  Idaho,  449.  114  Pac  &  Tbe  ap- 
pellant, however,  baa  filed  a  motion  tm  leave 
to  supply  the  record,  and  has  tmdered  and 
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filed  a  certificate  whlcb  satUflea  the  reaulre* 
ments  of  tbe  mlea  of  the  court  The  prac- 
tice of  allowing  an  ammded  certlflcate  to  a 
transcript  bas  twen  eatablletiert  tj  aevatl 
caaea  In  tida  conrt  Barrov  t,  B.  B.  Lewla 
Lumber  Co.,  14  Idaho,  098,  96  Pac.  682; 
Steve  Y.  Bonners  Ferry  Lomber  Oa  (on  re- 
hearing) 13  Idaho,  393,  92  Pac.  863.  The 
motion  to  dismiss  the  appeal  must  therefore 
be  denied- 

[S,  4]  The  only  question  raised  on  this  ap- 
is  the  actitm  of  the  trial  conrt  In  re- 
fnsing  to  strike  tiie  cost  bill  from  the  flies. 
The  cost  bill  was  filed  within  the  five  days 
prescribed  by  the  statute  (section  4912,  Ber. 
C!odes),  but  was  not  served  within  that  time. 
It  appears  that  the  attorney  for  defendant 
filed  his  cost  bill,  and  thereupon  stated  to 
one  of  the  attorneys  for  the  plalntier  that 
**the  cost  bill  has  been  filed,"  and  the  amount 
thereof,  and  requested  blm  to  pay  the  same, 
but  did  not  make  a  service,  as  prescribed  by 
the  statute,  or  furnish  the  attorney  with  a 
copy  of  the  cost  bill,  containing  the  items, 
as  provided  by  statute.  If  the  statute  Is 
mandatory,  and  filing  and  serving  the  cost 
bill  Is  jurisdictional,  then  the  Judgment  of 
the  trial  court  must  be  reversed.  If  It  is  di- 
rectory only,  and  not  Jurisdictional,  the  ac- 
tion of  the  trial  court  may  be  uph^d. 

The  section  of  the  statute  Involved  is  4912, 
Rev.  Codes,  and  reads  as  follows: 

"The  party  in  whose  favor  the  judgment 
is  rendered  and  who  claims  his  costs,  must, 
within  five  days  after  the  verdict  or  notice 
of  the  decision  of  the  court  or  referee,  file 
with  the  clerk,  and  serve  upon  the  adverse 
,  party  or  his  attorney,  a  copy  of  a  memoran- 
dum of  the  items  of  his  costs  and  necessary 
disbursements  in  the  action  or  proceeding, 
which  memorandum  must  be  verified  by  the 
oath  of  the  party  or  his  attorney  or  agent, 
or  by  the  clerk  of  his  attorney,  stating  that 
to  the  best  of  his  knowledge  and  belief,  the 
items  are  correct  and  that  the  disbursements 
have  been  necessarily  incurred  in  the  action 
or  proceeding. 

"A  party  dissatisfied  with  the  costs  claim- 
ed, may,  within  five  days  after  the  service 
upon  htm  of  the  copy  of  the  memorandum, 
file  and  a^e  upon  the  adverse  party  or  his 
attorney,  a  notice  of  a  motion  to  have  the 
same  taxed  by  the  court  In  which  the  Judg- 
ment was  rendered,  or  by  the  judge  thereof 
at  chambers." 

This  statute  came  under  the  consideration 
of  this  court  In  Stlckney  v.  Berry,  7  Idaho, 
80^  62  Pac  924,  a  case  Where  a  cost  bill  had 
been  strides  from  the  files,  on  the  ground 
that  it  bad  not  lieeu  filed  within  tbe  time  pre- 
scribed by  the  statute.  The  court  said: 
"This  statute  Is  mandatory  In  its  terms.  The 
monorandum  was  not  filed  in  time  *  *  • 
The  order  striking  out  the  cost  bill  was 
proper." 

California  seems  to  have  a  similar  statute, 


and  has  held  to  the  same  doetiine  in  Biddell 
T.  Harrell,  71  Cal.  254.  12  Pa&  67;  Dow  v. 
Boss,  90  CaL  062,  27  Paa  409;  MaUory  v. 
See^  129  Cal.  866,  61  Poa  1123;  Mullally  v. 
Irish-American  Benev.  Society,  69.  CaL  659, 
11  Pac.  215:  Thompson  t.  Brannan,  76  Cal. 
618,  18  Pac  788.  The  same  doctrine  has 
been  maintained  in  Uontana.  See  Orr  v. 
Haskell,  2  Mont  860;  Belna  v.  King,  27  Mont. 
Oil,  71  Pac  783;  Rldddl  t.  District  Court, 
33  Mont.  529,  86  Pac  367.  A  similar  doc- 
trine has  been  followed  by  the  Oregon  court 
in  MlUer  t.  Shute,  55  Or.  603, 107  Pac  407. 

[1]  Costs  are  statutory,  and  without  a  stat- 
ute authorizing  tha  taxing  of  costs  in  actions 
at  law  against  a  losing  party  no  costs  could 
be  awarded.  Schmeteel  v.  Board  ot  Commis- 
sioners, 16  Idaho,  32, 100  Pac  106,  211..  B.  A. 
CS.  S.)  109, 133  Am.  St  Bep.  89, 17  Ann.  Cas. 
1226;  11  Cyc  24  and  488.  The  awarding  of 
costs  not  being  a  matter  within  the  discretion 
of  the  court,  but  being  governed  and  regulat- 
ed by  statute,  the  taxing  thweof  Is  jurisdic- 
tional, and  the  statute  must  be  substantially 
complied  with  In  settling  and  taxing  the 
sam&  Tbe  fact  that  tbe  adverse  party  bas 
notice  that  a  cost  bill  bas  been  filed  does  not 
constitute  service  any  more  than  notice  that 
a  complaint  bas  been  filed  would  constitute 
service  In  an  action.  This  statute  contem- 
plates Uiat  the  party  who  Is  called  upon  to 
pay  costs  shall  be  furnished  with  a  copy  of 
the  memorandum  of  costs  containing  the 
items,  so  that  he  may  object  to  any  or  all 
Items  claimed,  and  serve  and  file  his  objec- 
tions within  the  time  limited  by  tiie  statute. 

The  Judgment  of  the  trial  couri  must  be 
reversed ;  and  it  la  so  ordered,  and  the  cause 
is  remanded,  with  direction  to  take  further 
proceedings  in  harmony  herewith.  Costs  of 
this  appeal  are  awarded  In  favor  of  appel- 
lant 

SULLIVAN  and  STEWART,  JJ.,  concur. 


SMITH  et  al  T.  INTER-MOTTMTAIN 
AUTO  CO.,  limited. 

(Supreme  Court  of  Idaho.    Not.  22,  1913.) 

1.  Appeal  and  Brbob  (i  641*)— Cebtificatb 
TO  Transcbift— DiSMiBSAZ.  or  Appeai.. 

Where  the  transcript  on  appeal  does  not 
contain  tbe  proper  certificate  showing  what  pa- 
pers tbe  trial  court  or  judge  ased  on  the  bearing 
of  the  matter  presented  to  him,  and  a  motion  is 
made  to  dismiss  tbe  appeal  on  that  ground,  and 
counsel  for  appellant  asks  for  permla^u  to  pro- 
cure the  proper  certificate,  and  he  is  given  per- 
mission to  do  so,  and  thereafter  furnished  the 
proper  certificate,  the  appeal  will  not  be  dis- 
missed on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S8  2789,  2790;  Dec  Dig.  | 
641.*] 

2.  COBPOBATIONS  (|  503*)— FOEBIGH—Po WEBS 
— REHI  DENCB— VlNtTB. 

Foreign  corporations  that  bave  complied 
with  tbe  Constitution  and  laws  of  this  state  In 
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regard  to  doing  business  in  this  state  hare  all 
the  rights  and  privilegeB  of  domeBtic  corpora- 
tions,  under  the  provisions  of  section  2792,  Bev. 
Codes. 

[Ed.  Note.— For  other  cases,  see  Corporatioos, 
Cent  Dig.  H  lS35-ld39,^m-lS46;  Dec.  Dig. 
6808.*] 

3.  OORPOBATIONB  ($  603*)— FOSEIGN—PO WEBB 
— BeBIDENCB— VBKITIi. 

Boyer  v.  Northern  Paa  By.  Co»  8  Idaho, 
74,  66  Pac  826,  70  L.  B.  A.  601.  died  and  ap- 
proved. 

[Ed.  Note.— -For  other  case&  see  Gorporatioca, 
Cent.  Dig.  SS  1835-1039,^^1046;  Dec.  Dig. 

4.  COBFOBATZONS  (f  603*)— Pl^CK  OV  TBIAL— 

Residence  of  Cobpobation. 

A  domestic  corporation,  onder  our  statutes, 
has  not  the  absolute  right  to  have  ail  actions 
brought  against  it  tried  In  the  county  where  its 
principal  place  of  buunesa  is  located. 

[Ed.  Note.— For  other  cases,  see  Cwporatwns, 
Cent  Dig.  II 1886-1939,  19^1946;  Dee.  Dig. 
*608.»]     "  ■ 

6.  COBPOBATIOKS  (|  608*)— OhaNOI  OF  VBITtTB. 

Where  an  action  is  brought  against  a  do- 
mestic corporation  in  the  county  -where  the  con- 
tract OQ  which  the  action  is  based  was  made,  the 
corporation  lias  no  absolute  right,  under  our 
statutes,  in  this  state,  to  have  the  venne  of  such 
action  changed  to  the  county  wherdn  is  located 
the  i»rincipal  place  of  business  of  soch  corpora^ 
tion. 

[Ed.  Note.— For  other  cases,  see  Oorporatiooa, 
Gent.  Dig.  §{  1836-1939,  1942-1946 ;  Dec.  Dig. 
5503.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  Edward  A.  Waiters,  Judge. 

Action  by  W.  E.  Smith  and  others,  co- 
partners, etc.,  against  the  Inter-Monntaln 
Auto  Company,  limited,  a  corporation,  to  re- 
cover commlsaious  for  the  sale  of  certain  aa- 
tomoblles.  From  denial  of  a  motion  for 
change  of  rame,  defendant  i^ipeals.  Af- 
firmed. 

Pence  ft  Eoel8<di,  of  Boise,  for  appellant. 
W.  O.  Bissell,  of  Gooding  for  reapondenta. 


SULLIVAN,  J.  TUB  action  was  brought  in 
Lincoln  couo^  to  recover  commissions  for 
the  sale  of  three  antomobiles,  under  a  vnit- 
ten  contract  made  In  said  county.  The  de- 
fendant, the  Inter-Mountain  Auto  Company, 
is  a  domestic  corporation,  with  Its  princii»al 
place  of  business  in  Boise  (Xty,  Ada  county. 
After  the  service  of  aummouB,  the  defendant 
appeared  and  filed  a  demurrer  to  the  com- 
plaint, and  also  a  motion  fm:  a  change  of 
venue,  basing  said  motion  on  the  fact  that 
the  residence  of  said  auto  company  was  In 
Ada  count;.  "Said  motion  was  supported  by 
an  affidavit  showing  the  facts  in  regard  to 
the  residence  of  defendant.  The  motion  was 
denied,  and  this  sppeal  is  from  the  ord^ 
denying  the  motion. 

t1}  1.  A  motion  has  been  lOled  in  this 
court  to  dismiss  this  appeal  on  the  ground 
that  there  Is  no  certtflcate  to  the  record 
showing  what  papers  were  considered  by  the 
trial  court  In  deciding  said  motion  for  a 


change  of  venue.  On  the  hearing  counsel  tor 
api>elLuit  snc^ested  a  diminution  of  the  rec- 
ord, and  time  was  ifina  him  to  famish  the 
proper  certificate  from  the  jadge  who  de> 
dded  said  motion.  Thereafter  the  proper 
certtflcate  was  filed.  Oa  the  anthozity  of 
Steensland  t.  Hess,  186  Pac:  1124,  decided  at 
the  preset  term  of  this  oourt,  the  motion  tO 
dlsmlse  must  be  denied. 

[4, 1]  2.  The  next  questton  presented  for 
dedal<m  is.  Did  the  court  err  In  doiylng  said 
motl(m  for  a  change  of  vmae,  made  upon  the 
ground  that  appellant^s  principal  place  of 
business  is  in  Ada  county?  It  Is  contended 
by  counsel  for  appeiUant  that  this  cause  of 
action  Is  not  a  local  (me,  and  not  one  of  those 
the  plu!e  of  tri^  of  whteh  la  jqwdflcaUy  fixed 
by  the  statute,  and  that  **the  actlmi  must  be 
tried  In  the  county  In  which  the  defoidant 
*  *  *  resided  at  the  commoicement  of  the 
action."  SwAlon  4123,  B«v.  Codes.  ConnsCI 
for  appellant  moat  earnestly  contend  that  a 
corporation,  for  the  purpose  of  being  soed,  la 
to  be  regarded  as  a  resident  of  the  county 
where  its  principal  office  or  place  of  boslneBs 
Is  located,  and  that  a  suit  against  it  must  be 
brought  In  that  county,  and  cites  many  cases 
that  hold  with  than  upon  that  point  Those 
decisions,  however,  are  under  a  Constitution 
and  statute  dlfferwt  from  the  Constttution 
and  statutes  of  this  state. 

[2, 1]  In  Boyer  v.  Northern  Pac.  By.  Ca, 
8  Idaho,  74,  66  Pac.  826,  70  L.  B.  A.  691,  this 
court  hdd  that  a  foreign  corporation  doing 
business  in  this  state  does  not  acquire  a  fixed 
reddence  in  a  particular  county  by  desig- 
nating an  agent  residing  In  that  county  upon 
whom  process  may  be  served,  and  expressly 
overruled  the  case  of  Easley  t.  Mew  Zealand  ' 
Ins.  Co.,  4  Idaho,  206,  38  1^  405,  announc- 
ing a  dlfferrait  rul&  The  statutes  of  many 
states  provide  that  ttie  resld^ce  of  a  do- 
mestic or  foreign  coEporatltm  is  in  the  county 
where  the  place*  of  buBlness  of  such  corpora- 
tion Is  located.  We  have  no  snch  statute. 
Since  under  the  statute  (section  2792)  for- 
eign corporations  that  have  complied  with 
the  Constitution  and  laws  of  thte  state  have 
all  the  rights  and  privileges  of  domestic  oox^ 
po rations,  the  rule  laid  down  in  Boyer  v. 
Northern  Pac  By.  Co.,  supra,  Is  the  rule  ap- 
plicable alike  to  domestic  and  foreign  cor- 
porations. 

If  this  conrt  holds  under  the  statutes  of 
this  state  that  all  suits  must  be  brought 
against  a  corporation  doing  business  In  this 
state  in  the  county  designated  by  it  as  its 
principal  place  of  business,  then  if  an  animal 
Is  killed  on  the  railroad  in  the  western  part 
of  llie  state,  and  the  principal  office  or 
place  of  buslneas  of  the  railroad  company  is 
in  the  eastern  part  of  the  state,  tbo  venne 
would  be  BO  for  distant  txom  the  owner 
of  the  animal  tlmt  it  m^t  cost  him  more 
to  try  his  case  at  such  distant  point  than 
the  animal  Is  worth,  and  such  holding  would 
be  prohibitive  of  the  recovery  of  the  value 
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of  sQch  animal.  The  tact  that  the  law  pro- 
vides that  service  may  be  made  upon  a  ticket 
agent  or  other  ^gent  of  a  railway  company 
would  make  no  difference  if  this  court 
holds  that  actions  against  a  oorpoiatlon  must 
be  tried  In  the  county  designated  aa  its  prin- 
cipal place  of  business. 

As  stated  in  Boyer  v.  Northern  Paa  By. 
Co.,  supra:  "We  have  no  statute  or  consti- 
tutional provision  In  this  state  giving  a  cor- 
poration, whether  foreign  or  domestic,  the 
right  to  have  actions  against  it  tried  In  the 
county  in  which  its  principal  place  of  busi- 
ness is  located,  or  in  which  the  agent  who 
may  have  been  designated  under  the  provi- 
sions of  section  2063  of  the  Revised  Statutes 
resides." 

In  Thompson's  Commentaries  on  the  Law 
of  Cori>oratlons,  vol.  6,  §  7426,  the  author 
says:  "The  role  as  to  venue  dedudble  from 
the  foregoing  section  Is  that  a  corporation, 
whether  foreign  or  domestic,  having  a  gen- 
eral residence  in  the  state  for  the  pur- 
poses of  Jurisdiction,  Is  deemed  to  reside 
throughout  the  entire  limits  of  the  state,  and 
especially  In  those  counties  where  It  car- 
ries on  Its  business  and  exercises  its  fran- 
chises, and  is  hence  suable  in  any  county 
where  it  has  an  agent  upon  whom  process 
against  it  may  lawfully  be  served." 

The  appellant  corporation,  being  a  domestic 
corporation,  has  no  more  rights  under  the 
statute  in  this  state  In  regard  to  venue  than 
has  a  foreign  corporation  that  has  complied 
with  the  Constitution  and  laws  of  this  state. 

For  the  foregoing  reasons,  the  action  of 
the  trial  court  In  denying  the  motion  for  a 
change  of  venue  must  be  affirmed ;  and  it  Is 
so  ordered.  Costs  of  this  appeal  are  awarded 
to  the  respondents. 

AILSHIE^  a  J.,  and  STSWART,  J.,  con- 
«nr. 


BUB6ESS  T.  CORKEB  et  aL 
(Supreme  Goort  of  Idaho.  Nov.  2S,  1913.) 

1.  VeNDOB  ANO  PuBCHASEK  (9  341*)— StTFTI- 
CIENCT  OT  ETIOENCE— DbCBEB. 

Held,  that  tbe  plaintifE  should  be  charged 
with  ih«  sum  of  $40.70  for  the  possesaion  of  tbe 
land  aiMl  tbe  benefit  of  tbe  same  during  the  pe- 
riod she  has  been  in  such  poaeession  since  the 
time  she  paid  $500  on  the  24th  day  of  May,  1911, 
as  an  offset  against  the  interest  which  the  court 
finds  In  finding  of  law  No.  6 ;  that  plaintiff  can- 
not recover  as  an  offset  for  the  taxes  she  has 
paid,  inasmuch  as  she  was  in  possession  tbe 
land  during  the  time  she  paid  the  taxes,  and 
IMtid  tbe  same  voluntarily, 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §S  1008-1017;  Dec  Dig. 
f  341.*] 

2.  VZSDOB  AND  PUBCHAHEB  (S  341*)— SUFFI- 

ciEiTCT  OT  Evidence— Dbcbeb. 

ifeld.  that  conclusion  of  law  No.  9  be  mod- 
ified as  follows:  That  the  plaintiff  shoald  have 
judgment  for  tbe  sum  of  $dOO  and  the  costs  of 
this  anieal ;  that  the  decree  should  be  modified 


according  to  tbe  findings  as  modified  in  this  opin- 
ion. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pu^uer,  Cent.  Dig.  H  1008-1017 ;  Dec.  Dig. 

Sullivan,  J.,  dissenting. 

Appeal  from  District  Court,  Elmore  Coun- 
ty ;  Edward  A.  Walters,  Judge. 

Action  by  NelUe  Burgess  against  W.  G. 
Corker  and  another,  to  cancel  and  annul  a 
contract  for  selling  and  purchasing  real  prop- 
erty. From  a  Judgment  for  plalntilT,  defend- 
ants appeal  Modified. 

W.  O.  Howie,  of  Mountain  Home,  for  ap- 
pellants.  W.  T.  Stafford,  of  Gooding,  for 
respondent. 

STEWABT,  J.  When  tbla  case  came  on 
for  hearing  oouns^  for  plaintiff  iH»sented 
a  motion  to  dlsmlsa  the  appeal  on  the  follow- 
ing grounds:  (1)  That  rnle  21  of  tbla  court 
has  not  bem  compiled  with ;  (2)  that  the  rec- 
ord on  appeal  has  not  been  authenticated  or 
Identified  hy  bill  of  exceptions,  or  In  any 
manner,  or  at  all;  @)  that  the  record  does 
not  show  that  the  papers  contained  In  the 
transcript  are  the  papers  or  copies  of  the 
papers  used  by  the  court  below  in  consider^ 
ing  and  deciding  tbe  action  denying  a  new 
trlaL  At  that  time  counsel  tor  appellant 
made  a  showing  to  this  conr^  and  upon  that 
showing  requested  that  be  be  allowed  to 
supp^  a  proper  Identlflcation  of  the  papers 
that  were  used  by  tbe  trial  court  at  the 
hearing  of  the  motion  for  a  new  trial,  and  the 
same  was  signed  by  Judge  Edward  A.  Wal- 
ters, the  Judge  who  tried  tbe  case,  and  coun- 
sel for  appellant,  W.  O.  Howie,  makes  an  af- 
fidavit and  certificate  which  show  clearly  the 
particular  papers  and  records  that  were  used 
by  the  trial  Judge ;  that  they  Included  the  In- 
structions to  the  Jury,  the  Interrogatories  sub- 
mitted by  the  court  to  the  Jury,  together  with 
the  Jury's  answers  thereto,  findings  of  fact, 
conclusions  of  law,  decree,  defendant's  notice 
of  Intention  to  move  for  a  new  trial,  defeud- 
ant's  amendment  to  notice  of  Intention  to 
move  for  a  new  trial,  defendant's  motion  for 
a  new  trial,  and  the  reporter's  transcript  of 
the  proceedings,  all  of  which  are  of  the  rec- 
ords and  files  In  the  case,  and  were  submit- 
ted to  the  Judge  and  by  him  used  on  tbe 
hearing  of  the  motion  for  a  new  trial,  and 
constitute  all  the  records  and  papers  used  or 
considered  by  the  Judge  at  such  hearing.  In 
the  certificate  of  the  district  Judge  he  cer- 
tifies that  all  of  the  records  and  files  In  said 
case  were  submitted  to  him  and  used  on  the 
hearing  of  the  motion  for  a  new  trial,  and 
constitute  all  the  records,  papers,  and  files 
used  or  considered,  and  In  this  certificate 
the  Judge  specifies  the  pleadings  and  the  or- 
der of  the  court  overruling  the  motion  for 
Judgment  and  the  overruling  of  tbe  demurrer, 
the  plaintiff's  answer  to  the  cross-complaint, 
the  objection  by  defendants  tb  trial  by  Jury, 
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the  conrtfs  Instractioiia  to  the  JU17.  the  In- 
terrogatories anbmltted  hy  the  court  to  the 
jnry,  together  vlth  the  Jury's  answers  there- 
to, findings  ot  fact,  conclnslonB  of  law,  de- 
cree, defendant's  notice  of  Intention  to  move 
for  a  new  trial,  defendant's  amendment  to 
notice  of  intention  to  more  for  a  new  trial, 
defendant's  motion  for  a  new  trial,  and  the 
reporter's  transcript  of  the  proceedings. 
Upon  the  showing  made  the  motion  to  dis- 
miss the  appeal  is  orermled.  Steensland  r. 
Hees,  136  Fac.  1124.  This  action  was  brought 
in  the  district  court  by  the  respondent  against 
the  appellants  for  the  purpose  of  canceling 
and  annulling  a  certain  contract  entered  into 
between  appellants  and  the  respondent,  dated 
the  24th  day  of  May,  1911,  whereby  the  ap- 
pellants agreed  to  sell  to  the  respondent 
certain  real  estate  for  the  sum  of  $3,000,  the 
respondent  agreeing  to  pay  $500  cash  down 
and  the  balance  as  follows:-  $000  In  6  months, 
$1,000  In  18  months  and  the  other  $1,000  In 
30  months,  or  November  24,  1913,  and  upon 
completion  of  the  payments  appellants  were 
to  convey  to  respondent  a  good  title  to  the 
land. 

The  contract  also  provides:  "In  the  event 
of  a  failure  to  comply  with  the  terms  here- 
of, by  the  said  party  of  the  second  part,  the 
said  parties  of  the  first  part  shall  be  re- 
leased from  all  obligations  In  law  or  equity 
to  convey  said  property,  and  the  said  party 
of  the  second  part  shall  forfeit  all  rights 
thereto  and  all  moneys  theretofore  paid  shall 
be  forfeited  as  liquidated  damages,  and  the 
said  parties  of  the  first  part,  on  receiving 
such  payments  at  the  time  and  in  the  man- 
ner above  mentioned  agree  to  execute  and 
deliver  to  the  said  party  of  the  second  part, 
or  to  her  assigns,  a  good  and  suffideut  deed 
for  the  conveying  and  assuring  to  said  party 
of  the  second  part  the  title  to  the  above- 
described  premises  free  and  clear  of  in- 
cumbrances." The  contract  also  provides: 
"It  is  hereby  understood  and  agreed,  however, 
that  whereas  the  said  parties  of  the  first 
part  have  not  now  a  deed  to  said  lands,  but 
a  contract  for  a  deed,  the  said  property  be- 
ing now  In  process  of  administration  to 
straighten  the  title,  it  is  hereby  agreed  that 
In  tbe  event  the  said  parties  of  the  first  part 
should  from  any  cause  fall  to  perfect  their 
said  title  to  said  lands  that  the  said  parties 
of  the  first  part  will  refund  to  said  party  of 
the  second  part  all  moneys  heretofore  paid 
or  hereafter  paid  by  her  on  tbls  contract,  in- 
cluding all  taxes  and  other  necessary  pay- 
ments made  by  said  party  of  the  second  part. 
And  it  is  understood  that  the  stipulations 
aforesaid  are  to  apply  to  and  bind  the  heirs, 
executors,  administrators  and  assigns  of  the 
respective  parties,  and  that  the  said  party 
of  the  second  part  Is  to  have  Immediate  pos- 
session of  said  premises,  but  when  It  is  fully 
determined.  If  It  should  be,  that  the  title 
shall  fall,  upon  repayment  of  tbe  moneys,  as 
heretofore  stipulated,  the  said  party  of  the 
second  part  wiU  redellrer  possession  of  the 


premises  to  said  parties  of  the  first  part" 
This  contract  was  recorded  in  the  recorder's 
office  of  Lincoln  ooont^  on  Qie  Gtb  day  of 
June,  1011. 

[1]  Tbe  trial  oonrt  made  findings  of  law. 
which  were  based  i^n  the  contract  made 
between  the  parties  to  the  action,  and  the 
court  finds  aa  fouowa: 

"(tS)  That  the  defendants  are  Indebted  to 
the  lOalntlff  in  tbe  sum  of  $500,  with  inter- 
est thereon  from  the  24th  day  of  Bfay.  1911, 
at  the  rate  of  7  per  cent  per  annum,  to- 
gether with  her  necessary  coste  and  dis- 
bursements here  fixed  at  $40.70." 

"(d)  Tbat  the  plalnttff  should  have  Judg- 
ment for  the  sum  of  $500,  with  Interest  at 
the  rate  of  7  per  cent  per  annum.  Interest 
from  the  24th  day  of  May.  1911,  together 
with  her  costs  and  disbursements  In  the  sum 
ot  $40.70,  and  that  the  said  contract  should 
be  rescinded,  set  aside,  and  held  for  naught, 
and  canceled  of  record." 

The  decree  in  this  case  was  mainly  founded 
upon  findings  of  law  S  and  0  above  stated. 

Shortly  after  the  contract  was  made,  tbe 
respondent  secured  an  engine^  and  bad  a 
survey  made  of  the  land  descrll)ed  in  the  con- 
tract, and  foimd  that  a  small  portion,  three 
or  four  acres  of  cultivated  land  and  a  part  of 
the  orchard,  the  house  and  well,  were  not  on 
the  lauds  Included  In  the  description,  and 
notified  appellants  of  that  fact  Appellants 
also  had  a  survey  made,  and  found  that  this 
statement  of  the  respondent  was  true,  and 
that  It  was  government  land,  and  they  Im- 
mediately took  steps  to  secure  scrip  to  place 
on  the  lan^  containing  the  Improvements 
and  notified  the  respondent  of  the  above 
facts,  and  that  they  would  secure  her  title 
to  the  land  she  thought  she  was  getting  as 
quickly  as  they  would  the  balance  of  the 
land,  but  before  they  had  completed  the  ar- 
rangemente  for  the  scrip  the  respondent  noti- 
fied the  appellanto  by  letter,  dated  November 
5,  1911,  as  follows:  "Replying  to  your  letter 
of  October  26th,  will  say  I  would  not  be  In- 
t^ested  In  purchasing  any  new  land  from 
you  without  a  stipulated  number  of  inches  of 
water  to  cover  said  land,  therefore  will  re- 
peat that  the  only  settlement  I  will  consider 
is  a  return  of  my  funds  and  a  release  from 
the  agreement  entered  Into  under  felse  In- 
formation." This  contract  provides  for  re- 
version to  the  appellants  If  the  respondent 
fails  to  make  her  paymente  and  forf^ture  of 
the  money  heretofore  paid,  it  being  cheaper 
to  file  a  desert  entry,  although  appellants 
offered  to  acquire  title  for  the  land  contain- 
ing the  Improvements  Immediately,  and  to 
convey  It  to  her,  along  with  the  other  lands, 
without  extra  charge.  This  she  refused. 
The  respondent  never  returned  possession  of 
the  property  or  offered  to  do  so,  notwltb- 
stendlng  the  fact  that  she  has  been  in  pos- 
session for  two  years,  and  never  has  account- 
ed for  or  offered  to  account  for  the  rents 
and  profits  of  the  property,  but  rather  repudi- 
ated the  contract  and  refiued  to  comnij  with 
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It,  and  brought  this  action  to  bave  the  con- 
tract declared  irall  and  void,  and  for  tbe  ra- 
tom  of  lier  |60(^  witb  Interest, 

It  will  be  aaen  tbat  mutoal  providonB  are 
to  be  found  In  tbe  contract  iiiTolved>in  tbls 
case,  among  wUcb  are  that  In  the  erent  of  a 
failure  to  comply  witb  tbe  trains  of  the  same 
by  the  party  of  the  second  part  the  parties  of 
the  first  part  shall  be  released  from  all  obU- 
gatiooa  in  law  or  equity  to  couTey  the  prop- 
erty, and  that  the  second  party  shall  forfeit 
all  rights  thereto  and  all  mon^  that  hdd 
been  paid  as  Uqnldated  damages,  and  that  it 
was  agreed  that  the  parties  of  the  first  part 
bad  not  a  deed  to  said  land,  but  a  contract 
for  a  deed,  tbe  property  being  in  process  of 
administration  to  straighten  tbe  title,  and 
It  was  ^reed  in  the  event  the  parties  of  the 
first  part  should,  from  any  cause,  fall  to  per- 
fect their  title  to  the  lands,  that  they  would 
refund  to  the  second  party  all  moneys  paid. 

The  record  clearly  shows  that  neither  one 
of  the  parties  to  the  contract  complied  with 
the  provisions  of  tbe  contract,  in  that  they 
did  not  attempt  to  carry  out  the  obligations 
npon  either  one  of  the  parties,  but  the  record 
does  show  tbat  tbe  appellanta  have  retained 
the  $500,  and  have  never  tendered  to  the 
plaintm  tbe  $500  paid  at  tbe  time  the  con- 
tract was  executed,  and  tbe  plaintiff  has  re- 
fused to  surrender  tbe  possession  of  the  land 
she  was  in  possession  of  by  reason  of  the 
contract,  or  to  account  for  tbe  rents  and  prof- 
its of  the  property  during  the  period  from 
tbe  time  the  contract  was  made  up  to  tbe 
time  of  trial.  The  trial  court  in  bis  find- 
ings and  decree  has  attempted  to  place  the 
parties  in  statu  quo  at  tbe  time  tbe  contract 
was  executed. 

It  is  apparent  in  this  case  that  the  contract 
was  void  on  tbe  part  of  tbe  appellants  be- 
cause of  promises  made  by  the  appellants,  In- 
asmuch as  it  is  admitted  by  tbe  evidence  that 
the  appellant  was  not  the  owner  of  part  of 
the  property  conveyed  by  the  contract,  and 
that  such  land  was  government  land,  unsur- 
veyed,  and  tbat  no  definite  land  was  agreed 
upon  as  definitely  settled  by  the  contract, 
and  that  In  fact  tbe  land  to  be  conveyed  was 
not  described  by  the  coptract  as  the  land  in- 
tended by  either  party  to  the  contract,  and 
therefore  tbe  contract  was  void,  and  could 
not  be  enforced  by  either  party.  39  Cyc.  pp. 
1420-1433 ;  Lamb  v.  Davenport,  85  U.  S.  (18 
Wall.)  307,  21  L.  Ed.  759;  Adams  v.  Church, 
193  U.  S.  510,  24  Sup.  Ct  512,  48  L.  Ed.  769; 
ThredglU  v.  Plntard,  12  How.  24,  13  L.  Ed. 
877;  United  States  v.  Barber  Lumber  Co. 
(O.  C.)  172  Fed.  948;  PhlUlps  v.  Carter,  135 
Gal.  604,  67  Pac.  1031,  87  Am.  St  Rep.  152; 
Montague  v.  McCarroll,  15  Utah,  318,  49 
Pac.  418;  Reynolds  v.  Sumner,  126  lU.  58, 
18  N.  B.  834,  1  L.  R.  A,  327,  9  Am.  St  Eep. 
523;  Maxwell  v.  Moore,  22  How.  185,  16  L. 
Ed.  251;  rreu(A*s  Lessee  v.  Spencer,  21  How. 
228,  16  L.  Ed.  97. 

We  have  examined  the  verdict  of  the  Jury 
and  the  findings  ot  tbe  trial  Judge;  and. 


while  the  evidence  Is  conflicting  we  are  sat- 
isfied that  Oten  is  soffldent  evidence  to  sup- 
port the  trial  judge's  findings,  except  the 
court  erred  in  his  condusiODS  of  law  Nos.  S 
and  0. 

Couclusioa  of  law  No.  S  should  be  modified 
to  read  as  follows:  "That  the  plaintiff 
sboald  be  charged  with  the  sum  of  f40.70  for 
the  poBsessitm  of  the  land  snd  the  benefit  of 
the  same  during  the  period  she  has  been  in 
such  possession,  since  tbe  time  the  plaintiff 
paid  $600  on  the  24tb  day  of  May,  1911,  as 
an  offset  against  the  interest  which  the  court 
finds  in  finding  of  law  No.  5,  and  that  plain- 
tiff cannot  recover  as  an  offset  for  the  taxes 
she  has  paid,  inasmuch  as  she  was  in  pos- 
session of  the  land  during  the  time  she  paid 
the  taxes  and  paid  tbe  same  voluntarily." 

[2]  Conclusion  of  law  No.  9  should  be  mod- 
ified to  read  as  follows:  "That  the  plaintiff 
should  have  Judgment  for  the  sum  of  $500 
and  the  costs  of  this  ap[>eal ;  that  the  decree 
should  be  modified  according  to  the  findings 
as  modified  In  this  opinion." 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  modified  as  follows :  That 
the  plaintiff  Is  indebted  to  tbe  defendant  tn 
the  sum  of  $40.70  for  the  possession  of  the 
land  and  the  benefit  of  tbe  same  during  tbe 
period  she  had  been  in  possession  since  the 
time  she  paid  the  $500  on  the  24th  day  of 
May,  1011,  as  an  offset  against  the  interest 
whiclkthe  court  found  in  finding  of  law  No. 
5;  that  the  plaintiff  have  Judgment  for  the 
sum  of  $500  and  the  costs  of  this  appeal. 

ATLSHIB,  C.  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  In  the  conclusion  reached  by  the 
majority  of  the  court  Under  the  contract 
the  plaintiff  pundiased  a  certain  tract  of 
land,  and  it  was  understood  between  tbe  sell- 
er and  the  purdiaser  that  certain  improve- 
meata  were  on  the  land  purchased,  but  after 
a  survey  it  was  'found  that  three  or  four 
acres  of  the  land  in  question  containing  some 
of  the  Improvements  were  not  on  the  land  de- 
scribed in  the  contract  of  purctaase.  As  soon 
as  that  was  ascertained,  the  seller  offered  to 
script  the  land  and  convey  to  the  purchaser  a 
good  title  to  the  land  on  whitfli  Ibat  part  of 
said  improvements  was  situated,  so  that  the 
purchaser  would  get  the  laud  she  purchased 
witb  all  improvements  that  she  had  contract- 
ed to  purchase.  But  for  some  reason,  as 
soon  as  she  ascertained  that  all  of  the  im- 
provements were  not  on  the  land  described  in 
tbe  contract  she  refused  absolutely  to  pur- 
chase said  land  and  take  a  good  title  thereto. 
The  record  shows  that  the  seller,  the  defend- 
ant, acted  In  perfect  good  faith  in  this  trans- 
action, and  that  there  was  no  deception  or 
misrepresentation  on  his  part  He  informed 
the  purchaser  at  the  time  she  examined  the 
land  that^be  did  not  know  whether  the  lines 
were  loca'ted.   The  clear  Intent  of  the  con- 
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tract  of  pnndkase  ms  to  get  tbe  land  on 
which  all  of  the  impTOTements  were  sitaated, 
and  It  was  not  an  essential  part  of  the  con- 
tract, sufficient  to  defeat  It,  If  a  good  title  to 
all  of  the  land  did  not  come  through  the 
grantor  or  grantors  that  were  at  flist  con- 
templated b7  the  contract  The  seller  cSet- 
ed  to  convey  to  her  a  good  tlUe  to  all  of  tJie 
land  she  purcnased,  containing  all  of  the  Im- 
IffOTements,  and  to  convey  to  her  a  good  title 
within  the  time  required  by  the  contract 
She  was  offered  joat  what  she  pnrchaBed  with 
a  perfect  titles  and  it  Is  clear  to  me  that  the 
contract  ou^t  to  be  enforced  against  her. 

Then  again:  She  has  had  possession  of  t3ie 
land  for  about  two  years,  and  tbe  evidence 
clearly  shows  that  the  rental  value  of  tiiat 
land  was  f  160  per  year,  or  $300  for  ttm  two 
years.  She  having  had  Oie  use  of  the  land, 
the  rental  value  ought  to  be  appUed  on  the 
$600  payment  made  by  her  to  the  sdler  in 
case  she  Is  permitted  to  repudiate  the  con- 
tract There  Is  no  equity  In  favor  of  the  re- 
spondent, the  purchaser.  She  ought  to  be  re- 
quired to  take  said  land,  since  a  good  title 
has  been  offered  to  her.  The  Judgment  ought 
to  be  reversed. 


MANTLE  V.  JACK  WAITB  MINING  00. 
(Supreme  Court  of  Idaho.    Dec.  16,  1913.) 

On  rehearing  of  respondent's  peti^on  to 
affirm  original  judgment  without  modifica- 
tion. Opinion  filed  upon  appellant's  petition 
for  rehearing  affirmed. 

For  former  opinion,  see  135  Pac,  864. 

A.  O.  Kerns,  of  Wallace,  Cor  appellant 
Ja&  A.  Wayne,  of  Wallace,  and  John  P. 
Gray,  of  Cceur  d'Alen^  tor  respondent 

STEWART.  J.  A  petition  for  rehearing  by 
counsel  for  ai^tant  was  filed  In  this  case, 
and  this  court  held  Uiat  the  raly  shares  of 
atock  Involved  in  the  -controversy,  and 
against  the  assessment  of  which  an  injunc- 
tion should  have  been  issued  In  the  case, 
were  the  66,000  shares  of  stock  secured  by 
Mantle  from  tbe  promoters,  and  that  the 
trial  court  erred  In  including  In  the  Judg- 
ment other  shares,  amounting  to  9,750.  owned 
by  Mantle,  and  the  Judgment  was  modified  by 
striking  out  "9,750"  shares  of  stock. 

Thereafter  attorneys  for  respondents  filed 
a  petition  for  rehearing,  which  was  granted, 
and  this  branch  of  the  case  was  thereafter 
reargued.  We  have  examined  this  question 
again,  and  see  no  merit  In  the  showing  made 
and  argument  advanced.  The  opinion  filed 
upon  atvellant'a  petititm  for  idtearing  Is 
affirmed. 

AILSHIE,  G.  J.,  concurs. 

SULLIVAN.  J.  (dissenting).  I  am  nnable 
to  concur  In  the  conclusion  reached  by  the 
majority  of  the  court,  to  tbe  effect  that  there 


was  no  merit  in  tbe  petition  for  a  rehearing. 
This  court  held  in  Its  original  opinion  in  this 
case  as  follows:  "Under  this  limitatliH],  the 
corporation  has  no  power  to  make  an  assess- 
ment until  the  promotion  stock,  as  provided 
In  the  contract  la  paid  np  to  25  cents  pw 
share,  whldi  was  not  paid  in  this  case,  and 
had  not  been  paid  at  the  time  tbe  pUtntUTs 
stock  waa  assessed  and  sold;  therefore  the 
assessment  was  void."  In  the  original  com- 
plaint tlie  ownerdiip  Qie  re^ondent 
Uantle,  of  76,TC0  sliares  of  stock  was  allised, 
and  also  that  the  corporation  was  wrongfully 
attempting  to  assess  the  sanie^  tbus  putting 
directly  in  Issue  the  authority  of  the  corpora- 
tion to  assess,  not  only  said  66^000  shares  of 
the  treasury  stocft,  but  ^750  shares  of  the 
common  stock,  of  said  corporation.  The 
trial  court  enjoined  the  sale  of  the  entire 
75,760  shares  of  stock.  The  amended  and 
snpplem^tary  complaint  set  forth  the  owdm- 
shlp  of  said  76,760  shares,  and  alleged  that 
the  same  and  all  Qaxeot  had  been  sold  in  vio- 
lation of  the  bijunetlon  of  the  court  osd  in 
violation  ol  the  rights  ot  tlie  owner,  and  the 
complaint  alleged  that  none  of  said  stodL  was 
liable  tor  assessment  ontU  the  promoters 
had  paid  up  to  25  cents  per  diaie  on  Out 
11,000.000  worth  of  stoCk  iraned  to  them. 

The  trial  court  found  tbKt  the  pranotlMi 
contract  was  a  valid  contract  and  binding  oo 
the  corporation,  and  that  the  defendant  cor- 
poration had  never  made  any  effort  to  collect 
from  the  iwomoters  the -unpaid  baUuMe  due 
under  the  promotion  contract,  and  that  they 
had  paid  nothing  except  centa  per  share, 
making  a  total  of  f06,000  oat  of  925^000 
that  they  were  required  to  pay  under  said 
contract  The  court  also  foxmd  that  a  large 
number  of  the  promoters  were  solvent  and 
Uie  btianee  due  on  their  snbacription  could 
be  collected  by  the  corporatton.  By  finding 
Na  23  tbe  trial  court  found  that  smne  of  the 
directors  of  th»  corporatfam  threatened  to 
levy  an  assessm^t  upon  all  of  Hw  stot^  ot 
the  corporation,  and  theremran  Che  reqKUid- 
mt,  Mantle,  served  upon  Qui  dlrecUss  a 
notice  requiring  them  as  directras  to  proceed 
and  collect  from  the  promoters  of  the  corpo- 
raticm  and  the  subscribers  of  the  1,000,000 
shares  of  stodc  the  balance  due  on  said  pto- 
moters'  contract  and  ^tested  against  tbe 
levying  at  any  assessment  on  the  general 
stock  of  the  corporatton  until  tlie  svomoters 
had  complied  with  that  agreement  The  trial 
court  further  found  that  said  corporation 
had  disregarded  its  duties  in  t^t  regard,  and 
pretended  to  levy  an  assessment  upon  all  of 
the  stock  of  the  corporation,  including  said 
76,750  shares  owned  by  Mantle.  The  trial 
court  Issued  an  Injunction,  which  covered 
said  9,750  shares,  as  w^  as  the  66,000 
shares,  enjoining  the  corporation  from  levy- 
ing an  assessment  on  the  ground  that  said 
company  had  not  proceeded  in  accordance 
with  law  in  making  said  assessment  s^i^ 
held  in  effect  that  no  assessments  could  be 
levied  upon  the  general  stock  of  the  corpora- 
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tlon  until  the  promoters'  contract  1mA  been 
complied  with. 

TUb  oonrt  In  the  original  opinion  finmd 
that  said  promoten^  ^reemoit  was  a  valid 
and  Undlng  asnement,  and  that  the  eorpfna- 
tion  had  no  power  to  make  an  aaseasment 
until  the  promoters  had  paid  np  to  25  cents 
per  share  on  the  stodc  Issued  to  ttiem,  as 
provided  hr  said  contract,  whldi  had  not 
been  paid  at  the  time  the  plalntttTs  atock 
was  assessed  and  sold,  and  therefore  said  as- 
sessment was  Told.  As  I  understand  the 
pleadings,  the  validity  of  said  assessmaat 
was  falrl^  pot  In  issnei  and  the  trial  court 
foond  on  SDch  Issue,  and  It  was  not  the  In- 
tention of  this  oonrt  in  its  original  opinion, 
nor  In  either  of  tlu  subseqiiait  c^dnlons,  to 
h(dd  that  said  assessment  and  sale  were 
valid  as  to  any  of  the  stock  Issued  by  said 
corporation. 

The  decision  of  the  majority  leaves  some 
of  the  vital  issues  nndeidded.  The  Judgmmt 
of  tiie  trial  oonrt  ought  to  be  affirmed,  with^ 
out  any  modification  whatever. 


NOBTHBRN  PAC.  BY.  CO.  v.  GIFFOBD» 
Secretary  of  State. 
(Snpsnne  Court  of  Idaho.   Nor.  22,  1918.) 

1.  lilCBNBBS  (I  6*)  —  GoBPOBATIOnS— lilCBNSI 

Tax. 

Dnder  the  Goastitatiou  of  this  state  (sec- 
tion 2,  art  7),  the  Leglalature  la  authorlied  to 
impon  a  Ilcnue  tax  both  npcm  natural  persons 

and  corporations,  other  than  municipaX  "do- 
ing bueineaB  in  this  state." 

[Ed.  Note.— For  other  casea,  see  Licenses, 
Cent  Dig.  «  4,  19;   Dec.  Dig.  |  6.*] 

2.  INCENSES  (I  6*)  —  License  Tax  —  "Doing 
Business  in  This  State.'* 

The  words  "doing  business  In  this  state" 
employed  in  the  Conatitation  do  not  apply  to 
a  foreign  corporation  doing  onl;  an  Interstate 
business,  but  only  applies  to  local  and  intrastate 
burinesB  as  the  same  may  be  distingnlslied  from 
interstate  busineM. 

[Ed.  Note.— For  other  eases,  see  Licenses. 
Cent  Dig.  H  4,  19;  Dec.  Dig.  1  5.* 

For  other  definitions,  see  Words  and  Phras- 
I^ToL  2.  pp.  2166-2160;   vol  S,  pp.  7640, 

3.  CoHSTmrnoNAi.  Law  i%  4S*)— Oohbibuo- 
TiON  OF  Statutes— Yauditt. 

Where  a  statute  would  be  unconstitutional 
as  applied  to  a  certain  class  of  business  and 
cases  arising  thereunder,  and  is  constitutional 
as  applied  to  another  class,  and  it  is  reason- 
ably probable  that  the  Legislature  had  in  mind 
applying  it  to  the  latter  class,  it  should  be 
held  to  have  been  intended  by  the  Legislature 
to  apply  only  to  the  class  to  which  it  could  con- 
stltna<aially  apply. 

(Bd.  Mote.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  46;  Dec.  Dig.  | 

4.  Licenses  (|  6*)  —  Cobpokationb— License 
Tax— Application  of  Statute — Couuebce. 

Under  the  provisions  of  section  2,  art  7, 
of  the  state  Constitution,  aatborizing  the  L^^s- 
lators  to  provide  for  such  revenue  as  may  he 
needfal  by  levying  a  tax  by  valuation,  so  that 
every  person  or  corporation  shall  pay  a  tax  in 
proportion  to  the  value  of  his,  her,  or  its  prop- 
er^, held,  that  section  3,  c.  6,  of  the  Session 
Laws  of  the  Extraordinary  Session  of  the  Legis- 


lature of  1912,  layiog  a  license  tax  upon  domes- 
tic and  foreipa  corporations  doing  business  in 
thto  state,  is  an  excise  tax  within  the  purview 
and  meaning  of  the  state  Constitution,  and 
was  so  intended  by  the  state  Le^lature,  and 
that  It  is  not  a  property  tax  which  is  laid  or 
intended  to  be  laid  upon  corporations  engaged 
exclusively  In  Interstate  commerce,  and  cannot 
apply  thereto,  but  that  it  does  apply  to  the  local 
and  intrastate  bneiness  in  which  a  corporation 
may  be  engaged,  whether  it  Is  also  engaged  in 
interstate  commerce  or  not  so  engaged. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  H  4,  19 ;  Dec.  Dig.  {  6.*} 

6.  Licenses  (|  29*)— Cobpobations— License 

Tax— Basis. 

Under  the  act  of  the  liCgislature,  the  au- 
thorized capital  stock  of  a  corporation  is  only 
used  as  a  basis  of  measuring  the  license  or  ex- 
cise tax  which  is  imposed  upon  the  corporation, 
and  is  not  nsed  for  the  purpose  of  a  basis 
for  taxing  the  proper^  of  the  ctnrporation ;  the 
purpose  being  to  graduate'  the  license  tax  pro- 
portionately to  the  size,  magnitude^  and  probable 
activities  of  the  corporation  seeking  to  engage 
ia  domestic  business. 

[Bd.  NotSj— For  other  cases,  see  Ltcenses, 
Cent  Dig.  I  63 ;  Dec  Dig.  |  20.*] 

0.  COHMEBCB  (I  69«)-fCOBFOBATIOH  TAX— TA- 

tinrrr. 

A  license  or  corporation  tax  imposed  on  a 
foreign  corporation  engaged  in  both  interstate 
and  intrastate  business  must  be  so  imposed  upon 
the  domestic  or  intrastate  business,  and  have 
such  direct  reference  to  that,  as  not  to  Im- 
pose burdens  upon  or  impair  the  right  of  the 
corporation  to  continue  to  carry  on  its  inter- 
state business,  and  do  all  things  necessary  to 
be  done  in  conducting  anch  baunesi. 

[Bd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  II  100,  lU-119;  Dec.  Dig.  |  69.*] 

Appeal  from  District  Court,  Nei  Perce 
County;  Edgar  C.  Steele.  Judge. 

Action  by  the  Northern  Padflc  Ballway 
Company  against  Wilfred  L.  GUtord,  Secre- 
tary of  State.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Bevwsed  and  re- 
manded. 

J.  H.  Peterson,  Atty.  Gen..  J.  J.  Gubeen, 
and  T.  C.  Coffin,  Asat  Attya  Gen.,  and  Miles 
S.  Jotmson,  Pros.  Atty.,  of  Lewiston,  for 
appellant.  James  E.  Babb,  of  Lewiston  (C 
W.  Bunn,  of  St.  Paul,  Minn.,  of  oonnsel),  for 
respondent. 

AILSHIB,  a  J.  This  action  was  institut 
ed  by  the  Northern  Pacific  Railway  Com- 
pany to  recovw  from  Wilfred  Ll  Gilford  a 
ilcoise  fee  paid  hy  It  for  the  year  1812  to 
Wilfred  L.  Giftord  as  Secretary  of  State. 
The  deanrater  Short  Line  Ballway  Com- 
pany and  the  Northern  Express  Company 
eadi  paid  a  license  fee  for  tbe  year  1912 
under  the  same  drcumstances  as  that  paid 
by  the  respondent  corporation,  and  their 
claims  have  been  assigned  to  the  re^randent. 
The  Northern  Pacific  Railway  Company  com- 
menced its  action,  setting  up  tiie  three  causes 
of  adtlon,  for  the  recovery  of  ttiese  license 
fees  whldi  had  twen  paid  under  protest 
These  fbes  were  d^nanded  under  the  provi- 
sions of  section  8.  &  6.  of  the  Session  Laws 
of  the  Bstraordlnary  Session  of  the  Legls- 
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latnre  of  1912.  Laws  Extraordinary  Session 
1912,  p.  13.  The  statute  reads  as  follows: 

"It  riiall  be  tbe  dot?  of  ereir  cotporatttm 
Incorporated  under  tbe  laws  of  this  states 
and  of  erei^  fbrelgn  corporation  now  doing 
bmdness,  or  which  shall  hereafter  engage  in 
buaiiieaa  in  tills  state,  except  such  as  are  ex- 
empt by  the  prorlslons  of  section  2  of  this 
act  to  procure  annually  from  tbe  Secretary 
of  State  a  license  autliorizlng  the  transaction 
of  Buch  business  in  tUs  state,  and  shall  pay 
th»efor  a  license  tax  as  follows: 

"Wben  tbe  authorised  capital  stock  does 
not  exceed  $5,000.00,  an  annual  llcenae  fee  of 
$10.00;  wben  tbe  authorised  capital  stock 
exceeds  $^000.00  and  does  not  exceed  $10,- 
000.00,  $12.S0;  wben  tbe  authorised  capital 
stock  exceeds  $10,000.00  and  does  not  exceed 
$20,000.00,  $16.00:  when  the  antborlsed  cap- 
ital stock  exceeds  $26,000.00  and  does  not 
exceed  $60,000,00,  $22JI0;  wben  tbe  author- 
ised cai^tal  stock  exceeds  $00,000.00  and  does 
not  exceed  $100,000.00,  $87JfO;  wben  the  au- 
tliorized  capital  stock-  exceeds  $100,000.00 
and  does  not  «ceed  $:S!O.00O.00,  $62.60;  when 
the  autboilzed  capital  stock  exceeds  $^r 
000.00  and  does  not  exceed  $600,000.00,  $75.- 
00;  wben  tbe  authorised  capital  stock  ex- 
ceeds $600,000.00  and  does  not  exceed  $1,000,- 
000.00,  $90.00;  when  tbe  authorized  capital 
stock  exceeds  $1,000,000.00  and  does  not  ex- 
ceed $2,000,000.00,  $130.00;  when  the  author- 
ized capital  stock  exceeds  $2,000,000.00, 
$160.00. 

"Said  license  tax  m  fee  shall  be  due  and 
payable  on  the  first  day  of  July  of  each  and 
erery  year,  to  the  Secretary  of  State,  who 
shall  pay  the  same  Into  the  state  treasury. 
If  not  paid  on  or  before  the  hour  of  four 
o'clock  p.  m.  of  tlie  first  day  of  S^tember, 
next  thereaft«',  tlie  same  shall  become  de- 
linquent, and  there  shall  be  added  thereto, 
as  a  pemilty  for  such  dellnqnency,  the  sum  of 
ten  dollars  ($10.00). 

"The  license  tax  or  fee  hereby  provided  au- 
thorizes tbe  corporation  to  transact  its  busi- 
ness durliy;  tbe  year,  or  for  any  fractional 
part  of  such  year,  In  which  such  license 
tax  or  fee  is  paid.  Tear/  within  the  mean- 
ing of  this  ac^  means  from  and  including 
the  first  day  of  July,  to  and  including  the 
thirtieth  day  of  June  next  thereafter." 

The  Northern  Pacific  Railway  Company  is 
a  corporation  organized  under  tbe  laws  of 
Wisconsin,  with  an  authorized  capital  stock 
In  excess  of  $2,000,000.  The  Clearwater 
Short  Line  Ballway  Company  Is  a  corpora- 
tion organized  under  the  laws  of  Montana, 
with  an  authorized  capital  stock  In  excess  of 
$2,000,000,  and  tbe  Northern  Express  Com- 
pany Is  a  corporation  organized  under  the 
laws  of  New  Jersey,  with  an  authorized 
capital  stock  in  excess  of  $2,000,000.  The 
lines  of  all  three  of  these  companies  extend 
through  Idaho  and  into  other  states,  and  all 
are  engaged  in  interstate  commerce.  The 
pro[>erty  of  each  of  these  companies  was 
duly  and  regularly  assessed  for  taxation  for 


the  year  1912  under  the  general  rerenne  lawi 
of  tbe  state  proTldii%  for  tbe  raUng  ot  an 
ad  valorem  tax. 

[1,4]  The  fbe  required  to  be  collected  un- 
der tbe  proTislotts  of  tbe  statate  inTolTed  In 
this  case  Is  referred  to  indiscriminately  u 
a  "license  tu^  m  an  "annual  UoeDse  fee" 
by  Oie  statute,  which  makes  it  clear  that  It 
Is  not  Intended  as  a  property  tax.  1%at  lAct 
appears  from  the  rtatute  In  nnmlstaksble 
terms.  The  fee  here  exacted  I>  dearly  as 
excise  tax  as  usually  distlngaiaAied  from  a 
property  tax.  It  Is  authorized  by  that  por 
tion  of  section  2,  art  7,  of  tbe  state  Coo- 
stitutifm  wlilcb  says:  ^TThe  LeKlsIatme  ray 
also  impose  a  license  tax  (both  upon  natural 
persons  and  nptm  corporations,  other  Una 
municipal,  doing  business  In  this  state)."  See 
State  T.  Doherty,  8  Idaho  (Haab.)  3S4, 
Pac.  866;  State  v.  Union  Central  Ufe  lu. 
Co.,  8  Idaho,  !MQ,  67  Pae.  647;  and  In  rs 
Oale^  14  Idaho,  761,  95  Pac  679.  Sectloa 
2,  art  7,  of  Che  Constitution  also  prorldcs 
for  a  property  tax  as  follows:  "Tbe  Legis- 
lature shall  provide  such  revenue  as  may  be 
needful,  by  levying  a  tax  by  valuation,  so 
that  every  person  or  oorporation  shall  pay 
a  tax  in  pn^rtlon  to  the  value  of  bis,  her. 
or  its  property,  except  as  In  Uila  artide 
herein  otherwise  provided."  The  statute  here 
under  consideration  would  be  void.  If  beld  to 
be  a  property  tax.  as  violating  tbe  foregohic 
provision  of  the  Gonstitutton,  In  tbat  It  does 
not  lay  the  tax  aecordHiff  to  the  valuatim 
of  tlie  property.  It  would  also  coDflict  Titb 
section  5  of  article  7  of  tbe  Constitatton, 
which  provides  that  all  taxes  staall  be  uni- 
form. HumUrd  LumbOT  Co.  t.  ThlHnpi(»^ 
11  Idaho,  624,  88  Pac  941. 

{2]  The  fact  that  tbe  statute  provides  that 
this  license  fee  sliall  be  paid  1^  '^every  eat- 
poratton  incorporated  under  the  laws  of  tbii 
state  and  of  every  foreign  coiporatloa  now 
doing  business  or  which  shall  hereatter  a- 
gage  In  business  in  this  state"  does  Dot  in- 
validate ttie  statute  as  Imposing  a  f ee  « 
tax  upon  Interstate  commerce,  for  tbe  ret* 
eon  that  it  was  clearly  the  purpose  of  the 
Legislature  that  tbe  act  should  apply  only 
to  those  corporations  "doing  bnslneas  in  this 
state,"  as  that  lOirase  Is  nsnaUy  understood, 
and  as  It  had  been  previously  oonstroed  by 
ttie  Supreme  Court  nt  tbe  statoL  In  le  Gale; 
14  Idaho,  761,  95  Pac  6T8;  Foore  v.  Sbma 
Piano  Co.,  18  Idaho,  167, 108  Pac  1038;  Boa- 
ham  Nat  Bank  v.  Grimes  Pass  Placer  Uin* 
ing  Cc,  18  Idaho,  634,  111  Pac  1078:  Dia- 
mond Bank  v.  Van  Meter,  19  Idaho^  2%  113 
Pac.  07.  It  was  evidently  not  tbe  intention 
of  the  lawmakers  that  this,  statute  sbooM 
apply  to  corporations  doing  only  an  inter 
state  business  within  tbe  state,  and  not  "do- 
ing business  wltliin  ttie  state"  within  tlie 
meaning  of  those  terms  as  applied  to  local 
or  Intrastate  business. 

[1]  In  addition  to  tbe  toregaing,  there  is 
another  principle  of  law  which  would  be  ap- 
plicable here,  and  that  is  tlut,  where  a  sUt- 
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lite  would  be  nnconstttutloiial  as  applied  to 
a  certain  clan  of  cams,  and  la  constltation- 
al  as  applied  to  anotlier  class,  it  should  be 
bcdd  to  have  been  Intended  by  the  Legisla- 
ture to  apply  only  to  the  latter  class,  and 
not  to  the  former  (In  re  Qale,  14  Idaho,  761. 
95  Pac.  079;  Attorney  Qmeral  t.  Electric 
Storage  Battery  Co.,  188  Uass.  239,  74  N. 
E.  467,  3  Ann.  Gas.  681;  CSommonwealth  t. 
Gagne,  163  Mass.  205,  26  N.  E.  449,  10  L.  K. 
A.  442).  and  80  we  hare  no  hesitancy  In 
bolding  Oiat  the  statute  here  In  auestlon  has 
no  application  or  reference  to  a  corporntlon 
engaged  solely  and  exclusively  In  Interstate 
commerce,  or  in  any  way  to  biterstate  busi- 
ness,  and  so  for  that  reason  the  statute  does 
not  run  counter  to  the  commerce  clause  of 
the  federal  Constitution. 

[8,  S]  Counsel  for  respondent  hare  argued 
that  the  Judgment  of  ttie  trial  court  in  sub* 
tainlQc  a  demurrer  to  the  complaint  and  en- 
tering judgment  of  dismissal  should  be  sus- 
tained upon  three  grounds:  First,  that  the 
statute  under  whldi  this  license  fee  was  col- 
lected violates  the  commerce  clause  of  the 
Constitution  of  the  United  States  (section  8, 
art.  1)  by  Imposing  a  burden  on  the  Interstate 
commerce  carried  on  by  the  respondmt ;  sec- 
ond, that  it  violates  the  due  process  clause 
of  the  Constitntl<nt  of  the  United  States  (sec- 
tion 1  ot  tbe  fourteenth  amendment)  by  pro- 
viding a  tax  upon  property  sLtuated  outside 
the  jurisdiction  of  the  state  of  Idaho,  and 
thereby  depriving  respondent  of  its  property 
without  doe  process  ot  law;  and,  third,  that 
it  violates  sectknt  1  of  tbe  fourteenth  amend- 
ment to  the  federal  Constitution  in  denying 
to  the  respondent  the  equal  protectl<m  of  the 
law.  Our  discussion  of  the  one  question 
will  necessarily  dispose  of  the  first  two  ques- 
tions raised.  As  we  have  already  seen,  the 
fee  exacted  under  the  stetnte  in  question 
was  not  a  property  tax  within  the  purview 
of  our  Constitution  and  statutes,  and  was 
not  so  Intended  by  the  Legislature,  as  an  en- 
tirely different  method  of  taxation  upon 
property  Is  provided  for  by  both  the  Consti- 
tution and  tbe  statute.  It  remains  to  ascer- 
tain, first,  whether  the  statute  has  the  effect 
of  taxing  the  property  of  the  corporation, 
and.  second,  whether  It  imposes  a  burden  on 
Interstate  commerce.  Respondent  relies  for 
afflrmanqe  ot  Uie  judgment  in  thla  case  upon 
the  following  authorities:  Western  Union 
rrel.  Co,  T.  Kansas,  216  U.  S.  1.  30  Sup.  Ct 
190.  54  U  Ed.  355;  Pullman  Oo.  v.  Kansas. 
216  U.  S.  66,  30  Sup.  Ct  232,  61  U  Ed.  378 ; 
Ludwlg  v.  Western  Union  Tel.  Co.,  216  U.  S. 
146,  SO  Supw  Ct  280,  54  L.  Ed.  423;  A.,  T.  & 
8.  F.  B.  R.  Go.  V.  O'Ckmnor,  223  U.  S.  280,  32 
Sop.  Ct  216,  56  L.  Ed.  436,  Ann.  Gas.  19130, 
1(MS0;  H.  K.  Mulford  Co.  v.  Gurry.  163  Gal 
236,  125  Pac.  236;  C..  M.  ft  St  P.  By.  Co. 
V.  Swlndlehnrst  (Mont)  130  Pac.  966 ;  Hlrach- 
feld  V.  McCuUagh  (Or.)  130  Pac.  1131 ;  S.  S. 
White  Dental  Mfg.  Go.  v.  Commonwealth  of 
Massachusetts,  212  Mass.  39.  98  N.  B.  1056, 


Ann.  Gas.  1913G,  806 ;  King  Ooonty,  WadL,  t. 
Northern  Pa&  By.  Co.,  196  Fed.  S23,  116  C. 
G.  A.  143. 

The  case  ot  S.  B.  White  Dental  Mfg.  Ca  v. 
ConunonwMlth  of  Hassachusetts,  last  above 
cited,  was  taken  on  writ  of  error  to  the  Su- 
preme Court  of  the  United  States,  and  flince 
hearing  the  oral  argnmente  in  this  case  an 
oplnltm  has  beat  filed  in  that  case  by  the 
Supreme  Gonr^  under  date  of  November  3d. 
231  U.  S.  68,  34  Sup.  Ct  15,  58  L.  Ed.  — 
In  the  opinion  In  tbe  latter  case,  the  court 
announces  the  questlona  that  wen  presented 
as  follows:  "First,  the  tax  Is  a  regulation 
ot  interstate  commerce,  in  that  it  Imposes  a 
direct  burden  on  that  portton  ot  the  business 
and  casAtal  of  the  plalnUfls  in  error  which  Is 
devoted  to  interstate  commerce;  second,  that 
the  tax  is  In  violation  ot  the  due  process  of 
law  clause,  because  it  attempts  to  Impose 
taxes  upon  property  b^ond  the  jnrladictlon 
of  the  commonwealth  ot  Uassachusette ;  and, 
third,  the  tax  denies  to  the  pUUntUts  in 
error  the  equal  protection  of  the  law.**  It 
will  theretora  be  seen  tbat  the  same  ques- 
tions that  were  raised  in  the  late  Massa- 
chnsetta  case  are  raised  in  the  case  at  bar. 

Tbe  Massadinsetta  statute  (St  1009,  c. 
490,  pt  8,  i  66)  whi(A  was  brought  under 
consideration  provided  as  follows:  "Every 
foreign  corporation  shall,  in  each  year,  at  the 
time  ot  filing  Ite  annual  certificate  ot  condi- 
tion, pay  to  the  treasurer  and  receiver  gen- 
eral, for  the  use  of  the  commonwealth,  an 
excise  tax,  to  be  assessed  by  the  tax  conunis- 
sioner,  of  one-flftleth  of  one  per  cent  ot  the 
par  value  of  ita  authorixed  capital  stotife  as 
stated  in  Ita  annual  certificate  ot  condition; 
but  the  amount  ot  such  excise  tax  shall  not 
In  any  one  year  »ceed  the  sum  ot  two  thou- 
sand dollara." 

The  court,  after  a  bcmsideration  ot  tbe 
matter  and  review  and  citation  of  a  number 
of  authorities,  said:  V^he  conclusion,  there- 
fore, that  the  authorized  capital  la  only  used 
as  the  measure  of  a  tax,  In  itself  lawful, 
without  the  necessary  effect  of  burdening  in- 
terstate commerce,  brings  the  legislation  with- 
in the  authority  of  the  state.  So,  It  the  tax 
is,  as  we  hold  it  to  be.  levied  upon  a  legiti- 
mate subject  of  such  taxation,  it  is  not  void 
because  imposed  upon  property  beyond  the 
state's  jurisdiction,  tor  the  property  itself  Is 
not  taxed.  In  so  fftr  as  It  is  represented  in 
the  authorized  capital  stock,  it  Is  used  only 
as  a  measure  of  taxation,  and,  as  we  have 
seen,  satSi  measure  may  be  found  In  property 
or  in  the  receipta  from  property  not  in  them- 
selves taxable." 

In  course  of  an  analysis  and  discussion  of 
the  statute,  the  court  sold :  "It  is  the  com- 
merce itself  which  must  not  be  burdened 
by  state  exactiona  whlcdi  interfere  with  the 
exclusive  fbderal  authority  over  it  A  resort 
to  the  receipta  of  property  or  capital  employ- 
ed, In  part  at  least  in  interstate  commerce, 
whoi  Buch  receipta  or  capital  are  not  taxed 
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u  snch,  but  are  taten  u  a  mere  measure 
oC  a  tax  of  lawful  anthortty  within  the 
state,  lias  been  mutalzied.  Maine  t.  Gnmd 
Tmnk  B7.  Co.,  142  U.  S.  217  [12  Snp.  Gt  121. 
168,  8S  !«.  Ed.  994] ;  Provident  Instltntion  t. 
MaBsachusetta,  6  Waa  Oil  [18  L.  Bd.  907]; 
Hamilton  Ga  t.  Massadrasette,  6  WalL  6S2 
[IS  L.  Ed.  904];  Flint  t.  Stone  Tiacy  Ga, 
220  U.  S.  107,  162-165  [31  Bup.  Gt  S4S^  tS 
L.  Ed.  880,  Ann.  Gas.  1A12B.  1S12];  United 
States  BxpresB  Go.  r.  Minnesota,  supra  \^ 
U.  8.  8S5,  82  Sup.  Gt  211,  06  li.  Dd.  459]." 

It  seems  to  us  that  the  Idaho  statnte  is 
freer  firom  objection  than  die  Massaciinsetts 
statute  upon  Uie  point  that  It  attempts  to  tax 
tbe  property  of  the  cozporation  outside  of 
and  beyond  the  jurisdiction  of  the  state.  The 
Massachusetts  statute,  as  will  be  observed, 
measures  the  license  or  excise  tax  to  be  col- 
lected by  a  straight  percentage  of  "one-fif- 
tteth  of  (me  per  cent  of  the  par  value  of  Its 
authorised  capital  stock";  while  under  the 
Idaho  statute  the  fee  charged  is  a  trifle, 
based  upon  a  tflghtly  ascending  scale,  start- 
ing with  tbe  sum  of  $10  <m  a  $5,000  corpora- 
tion, and  ascending  at  stated  amounts  until 
the  largest  possible  corporation  la  required 
to  pay  an  annual  fee  of  $150,  while  In  the 
Maasachnaetts  case  the  maxlmnm  fee  might 
readi  the  sum  of  $2,000;  Our  statnte  la  not 
based  on  any  established  percsitage  of  the 
company's  property  or  capital  stock.  The 
fee  exacted  under  the  Idaho  statute  U  an 
ewcUe  tax  on  the  right  of  a  foreign  corpora- 
tion to  carry  on  ImHnen  wttMn  the  state, 
that  ia,  intrattate  biutnees,  or  purely  local 
and  domeatia  buHnese  ae  dietinguiahed  from 
any  interttate  bueineat  it  may  be  doing. 
This  statute  provides  by  sections  4.  6,  6,  7, 
and  8  for  the  termination  of  the  right  of 
a  foreign  corporation  "doing  business  with- 
in tbe  state"  a^r  fftiUzig  to  pay  its  license 
tax.  No  Ba(±  consequence  can  be  visited 
upon  a  corporation  for^engaging  to  any  inter- 
state business  within  the  state,  and  a  for- 
feiture under  the  statute  of  the  right  of  a 
foreign  corporation  to  do  local  or  domeatio 
business  would  in  no  way  affect  tbe  right  of 
a  corporation  to  continue  to  carry  on  its 
interstate  business,  and  to  do  all  things  nec- 
essary to  be  done  In  conducting  such  busi- 
ness. 

The  principal  cases  upon  which  respond- 
ent relies  for  an  affirmance  of  the  Judgment 
herein  are  Western  Union  Tel.  Co.  v.  Kan- 
sas, 216  U.  S.  1,  30  Sup.  Ct  190,  54  L.  Ed. 
355;  Pullman  Co.  t.  Kansas,  216  U.  S.  56. 
30  Sup.  CL  232,  54  L.  Ed.  378 ;  and  Ludwlg 
V.  Western  Union  Tel.  Co.,  218  U.  8.  146, 
30  Sup.  Ct  280,  54  L.  Ed.  423.  We  shaU 
not  undertake  to  analyze  those  cases,  but 
rather  content  onrselves  with  quoting  the 
latest  view  of  them  as  expressed  by  the  Su- 
preme Court  of  the  United  States  as  tbe 
same  Is  set  out  in  the  late  Massachusetts 
case  hereinbefore  cited.  The  court  says: 
In  Western  Union  Tel^  Go.  t.  Knnwig,  and 


Pullman  Go.  Kansas,  the  statute  under 
whldi  the  state  of  Kaamm  undertook  to  levy 
a  charter  fee  of  one-toith  ot  1  per  cent 
of  th^  anthoxlaed  capital  npim  the  Orst 
$100,000  of  the  capital  stock  of  foreign  cor- 
porations and  one-twentieth  of  1  per  cent  up- 
on the  next  |400^00(^  and  for  each  mllUon, 
or  major  part  tSiereof,  9200,  wMiring  a  tax 
of  $20,100  against  the  Western  Union  Teleg. 
Co.  and  $14,800  against  the  PnlUnan  Co., 
was  declared  to  be  nnconstitatlonal,  as  hav^ 
ing  the  effect  not  simply  to  exert  the  law- 
ful power  of  taxing  a  forelcn  corporation 
tor  the  privilege  of  doing  local  liodnees,  but 
to  burden  Interstate  commerce,  and  to  readi 
property  represented  by  the  capital  stock  of 
the  companies,  which  was  duly  paid  in  and 
Invested  In  property  In  many  states  and 
therefore  beyond  the  taxing  Jurisdiction  ot 
Kansas." 

Counsel  for  appellant  place  great  reU- 
ance  on  Maine  v.  Grand  Trunk  R.  B.  Co., 
142  U.  S.  217,  12  Sup.  CL  121,  163,  35  L 
Ed.  094;  while  counsel  for  respondent  have 
suggested  that  the  rule  announced  to  that 
case  has  been  characterized  by  the  Supreme 
Court  in  Galveston,  H.  &  S.  A.  B.  Co.  v. 
Texas  [170  U.  S.  226,  18  Sup.  Ct  603,  42  L. 
Ed.  1017]  as  an  "extreme  case,"  and  subse- 
quently criticized  in  Meyer  v.  Wells  Fargo 
&  Co.,  223  U.  S.  298,  32  Sup.  Ct  21S,  56  L. 
Ed.  445.  We  find,  however,  that  the  Mas- 
sachusetts case  heretofore  quoted  from,  so 
recently  decided  by  the  Supreme  Court  dtes 
Maine  v.  Grand  Trunk  Ry.  Co.,  and  Flint  v. 
Stone  Tracy  Co.,  and  U.  S.  Express  Co.  t. 
Minnesota  with  approval.  We  find,  too, 
that  In  most  of  the  cases  since  Maine  v. 
Grand  Trunk  By.  Co.  the  court  has  been 
divided,  frequwitly  five  to  four.  We  see  Mr. 
Justice  Holmes  concurring  with  the  majority 
of  the  court  in  the  cases  of  Baltic  Mining  Co. 
and  S.  S.  White  Dental  Co.  v.  Gonunonwealth 
of  Massachusetts  In  enunciating  a  rule  and 
polnllnS  out  dlstincUons  which  seem  in  tlie 
plainest  accord  with  the  dear,  terse,  and 
logical  statements  of  the  same  Justice  in  Ua 
dissenting  opinion  In  Western  Unlim  TeL 
Co.  T.  Kansaa,  all  of  which  impresBes  ns 
with  the  controlling  force  of  the  statement 
by  Mr.  Justice  Day,  In  Dental  Mfg.  Ca  v, 
Massachusetts,  in  commenting  upon  the  Kan- 
sas cases,  that:  "Bvery  case  involving  tbe 
validity  of  a  tax  must  be  decided  upon  Its 
own  facts,  and,  having  no  disposition  to  lim- 
it the  authority  of  those  cases,  the  ftcts  np- 
on  which  they  were  decided  must  not  be  lost 
sight  of  in  deciding  other  and  alleged  simUsr 
cases."  And,  again,  quoting  his  language 
from  the  same  case,  where  he  says :  "An  ex- 
amination of  the  previous  dedslous  in  this 
court  shows  that  they  have  been  decided 
upon  the  application  to  the  facts  of  each 
case  of  the  principles  which  we  have  under- 
taken to  state,  and  a  tax  has  only  been  in- 
validated where  Ita  necessary  elfect  was  to 
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burden  interstate  commerce,  or  to  tax  prop- 
erty beyond  the  Jnrlsdlctloii  of  the  state." 

The  foregoing  excerpt  reminds  one  of  the 
Impression  he  has  after  reading  the  Kansas 
cases,  namely,  that  the  really  controlling  con- 
sideration with  the  great  jurist  who  wrote 
the  majority  opinion  of  the  court  In  those 
cases  was  the  fact  that  the  amount  of  the 
excise  or  license  fee  laid  upon  the  corpora- 
tions by  the  statute  of  Kansas  was  bo  ex- 
orbitant and  unreasonable  that  the  compa- 
nies would  not  lllcely  have  been  able  to  pay  the 
same,  and  would  have,  as  an  altematlre,  been 
obliged  to  abandon  their  local  or  Intrastate 
business,  If  the  statute  had  be^  upheld,  and 
that  the  Kansas  Legislature  was  In  fact  try- 
ing to  tax  the  whole  property  of  the  corpora- 
tion, and  BO  the  court  oonclnded  that  it 
amounted  to  really  laying  a  tax  upon  all 
the  property  of  the  companleSt  whether  with- 
in or  beyond  the  state,  and  had  the  effect  of 
both  interfering  with  interttate  ctmmerce 
and  talBinff  the  property  of  the  company  wUh- 
out  Oue  prooeea  of  law.  No  sadb  charge  can 
be  Justly  laid  against  tiie  Idaho  statute.  It 
is  clear  from  eroy  Tiewp(^t  that  it  Is  a 
mere  excise  or  what  Is  commonly  and  locally 
designated  as  an  "oecnpatlon"  tee  Intended 
to  be  charged  against  both  domestic  and 
foreign  corporadons  for  *Tw«*"tftin*pg  offices 
and  engaging  In  local  and  domestic  boslneeB, 
as  distinguished  from  pnrdy  Interstate  com- 
merc&  The  fee  chan^  is  a  trifle;  the 
maximum  that  can  be  charged  upon  the 
largest  corporation  which  may  mter  the  state 
being  only  ^150. 

So  far  as  the  allegation  is  concerned  to 
the  ^ect  that  the  local  bualnesB  is  done  at  a 
loss  Instead  of  a  profit,  we  think  it  immate- 
rial and  of  no  avail  in  a  case  like  this.  Ifo 
objection  Is  made  to  the  corporation  abandon- 
ing its  local  business,  if  It  is  willing  to  take 
the  cmiseqaences  which  necessarily  follow 
that  action.  The  license  fee  or  excise  claim- 
ed Is  not  based  upon  or  measured  by  the 
amount  of  buslneBS  dona  Many  corporaUtms 
and  Individuals  may  be  doing  business  ei- 
ther at  a  loss  or  proflt;  but  that  fact  is  not 
considered  In  laying  an  excise  on  the  butdness 
as  such. 

We  have  examined  and  considered  tiie  ax- 
ray  of  anthorittes  presented  on  this  question 
with  concdderable  care  and  much  interest; 
but  it  would  be  entirely  useless  for  us  to  pnr^ 
sne  an  analysis  of  these  dedslons  any  far- 
ther. This  case  presents  a  purely  federal 
question,  and  we  have  endeavored  to  follow 
the  rule  that  has  been  announced  by  the  Su- 
preme Court  of  the  United  States,  and  we 
believe  that.  In  the  UflSit  of  all  the  decisions, 
which  is  made  clearer  by  the  latest  expres- 
fdon  from  that  court,  the  tax  here  involved 
is  le^  and  lawful,  and  does  not  InfUnge  up- 
on any  constltDtlonal  right  of  the  respondent, 
or  in  any  way  burden  or  interfere  vfUh  in- 
terttate  oonmeroe. 

The  principle  nphdd  in  the  following  cases 
seems  to  support  tba  view  we  are  taking  of 


this  case:  Pullman  Co.  v.  Adams.  189  V.  S. 
420,  23  Sup.  Ct  494,  47  L.  Ed.  877;  Allen  v. 
Pullman  Co.,  191  U.  S.  171,  24  Sup.  Ct  39, 
48  I*  Ed.  134;  Horn  SUver  Mining  Co.  v. 
New  York,  143  U.  S.  805,  12  Sup.  Ct  403,  36 
L.  Ed.  164 ;  Security  Mutual  Life  Ins.  Co.  v. 
Prewitt,  202  U.  S.  246,  26  Sup.  Ct  619,  60 
L.  Ed.  1013,  6  Ann.  Caa  317;  Postal  Tel. 
Cable  Co.  v.  Charleston,  153  U.  S.  692,  14 
Sup.  Ct  1094,  38  L.  Ed.  871;  Osborne  v. 
Florida,  164  U.  S.  650,  17  Sup.  Ct  214,  41 
L.  Ed.  586. 

We  are  not  unmindful  of  the  holding  of  the 
California  court  in  H.  S.  Mnlford  Co.  v. 
Ourry,  supra,  and  of  the  construction  there 
placed  upon  a  statute  substantially  the  same 
as  ours.  An  examination  of  that  case  dis- 
closes that  the  California  court  were  of  the 
opinion  that  the  Kansas  and  Arkansas  cases  - 
(Western  Union  Tel.  Oo.  t.  Kansas,  supra; 
Pullman  Co.  v.  Kansas;  and  Ludwig  v. 
Western  Union  Tel.  Co.,  supra)  were  controll- 
ing, and  that  they  had  direct  application  to 
the  statute  there  under  consideration.  It  Is 
very  apparmt  from  a  perusal  of  the  oi^nion 
of  the  court  in  that  case  that  the  writer  was 
of  the  belief  that  the  Supreme  Court  had 
departed  from  the  doctrine  of  the  case  of 
Maine  v.  Grand  Trunk  Ry.  Co.  and  similar 
cases.  Since  the  California  decision,  how- 
ever, the  Massachusetts  case  has  been  de- 
cided both  by  the  SiQireme  Court  of  Massa- 
chusetts and  the  Supreme  Court  of  the  Uidted 
States,  and  the  latter  court  has  dted  the 
Maine  case  with  approval,  and  the  cwnment 
of  the  writer  of  the  latest  opinion  to  the  ef- 
fect that  it  is  the  settled  purpose  of  that 
court  to  decide  each  case  upon  its  own  tacts, 
irrespective  of  any  theoretical  rule,  convinces 
us  that  the  Supreme  Court  intend  to  de- 
termine the  effect  of  the  statute  as  it  will  ap- 
ply in  aetual  prooHce,  rather  than  decide  it 
upon  1h»  theofp  of  tutv  apprehended  dangers 
which  rcdgbt  flow  from  other  similar  le^sla- 
tlon  whidb  might  prove  more  exacting.  In- 
deed, the  court  says:  "A  to*  haa  only  been 
invalidated  where  ite  neee»eary  effect  mu  to 
burden  interttate  eommerce  or  to  tate  prop- 
erty heyond  the  JwisMeMon  of  the  stote." 
Possibly,  it  the  statute  here  on^  considera- 
tion placed  the  maximnn  tee  to  be  charged  at 
9S0J000  Instead  of  $150,  the  Supreme  Court, 
deciding  upon  the  theory  above  suggested, 
might  h<dd  that  tt  unreasonably  burdens  In- 
terstate commerce,  although  the  company  l^s 
the  alternative  of  abandoning  its  purely  in- 
trastate business.  In  saxHi  case  the  court 
might  conclude  that  Ihis  exaction  was  not 
merely  an  occupation  tax  for  the  right  to 
carry  on  the  intrastate  business  of  the  com- 
pany as  distinguished  from  its  Interstate 
business.  But  tiuX  is  only  an  Imaginary  case. 
The  case  in  hand,  on  the  contrary,  imposes  a 
mere  nominal  fee  which  can  in  no  case  ex- 
ceed |150,  and  is  claimed  only  from  corpora- 
tions "doing  business  In  this  state,"  and  we 
have  heret<^re  seen  that  this  expression  has 
reference  only  to  the  carrying  on  of  intra- 
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state  or  domestic  business  as  distinguished 
from  interstate  business.  Certainly,  If  the 
corporatton's  domestic  business  is  not  worth 
paying  a  fee  of  |150  annually  for  the  privi- 
lege of  transacting  such  business,  It  will  not 
suffer  by  abandoning  that  business,  and  con- 
fining Itself  only  to  its  Interstate  business 
and  aiioh  business  as  necessartty  attaches  and 
pertaint  to  its  interstate  traffic.  The  proc- 
lamation of  the  Governor  declaring  a  non- 
complying  foreign  corporation  outlawed  and 
no  longer  entitled  to  do  business  In  this 
state  has  no  reference  or  application  to  in- 
terstate business,  and  would  In  no  way  im- 
pair or  diminish  the  right  of  such  corporation 
to  carry  on  Its  interstate  business  (Foore  v. 
Simon  Piano  Co.,  18  Idaho,  167.  108  Pac. 
1038);  but  it  would  deprive  It  of  the  right  to 
maintain  or  defend  actions  In  the  courts  of 
tills  state  or  to  any  standing  whatever  in 
this  state' In  reference  to  domestic  business. 
In  this  connection  It  has  been  su^ested  by 
counsel  for  respondent  ttiat  under  the  provi- 
sions of  section  5  of  article  2  of  the  state 
Constitution  the  respondent  corporation  as 
a  common  carrier  could  not  de<^ine  or  refuse 
to  carry  on  domestic  or  intrastate  business. 
This  provision  of  the  Constitution  is  dealing 
with  domestic  business  and  with  corporations 
doing  bosinesB  in  tMs  state  as  distinguished 
from  Interstate  business.  Foore  r.  Simon 
Piano  Co.,  supra.  But,  if  It  were  otherwise, 
this  provision  of  the  Constitution  says  they 
are  subject  to  leifislative  control,  and  in  the 
case  at  bar  the  Legislature  has  spoken  and 
designated  the  terms  on  which  respondent 
can  do  business  in  the  state,  and  that,  upon 
failure  to  comply  with  the  legislative  re- 
quirement, it  shall  have  no  existence  or 
standing  in  the  state  so  far  as  local  and  in- 
trastate business  Is  concerned,  and  shall  have 
no  standing  In  the  courts  for  the  purpose  of 
prosecuting  actions  or  defending  any  rights 
of  property.  We  conclude,  therefore,  that  to 
refuse  to  comply  with  this  provision  of  the 
statute,  and  to  become  outlawed  so  far  as 
It  Involves  Its  right  to  do  business  In  this 
state,  would  not  subject  It  to  another  process 
compelling  it  to  do  the  very  business  that  It 
la  prohibited  doing  under  this  legiBlattve 
direction. 

We  are  of  the  opinion  that  the  statute  In 
question  can  and  ought  to  be  upheld,  and 
that  It  falls  clearly  within  the  purview  of  the 
case  of  Maine  v.  Grand  Trunk  Ry.  Co.  and 
many  other  cases  following  the  holding  there 
announced,  and  clearly  within  the  case  of 
Baltic  Mining  Co.  v.  Commonwealth  of  Mass- 
nchupetfs.  so  recently  decided  (231  V.  S.  68, 
34  Sup.  Ct  15,  58  L.  Ed.  — ).  We  therefore 
conclude  that  the  Judgment  of  the  trial  court 
must  be  reversed,  and  the  cause  remanded, 
with  direction  to  the  trial  court  to  sustain 
the  demurrer. 

It  Is  so  ordered,  with  costs  In  t&voT  of  ap- 
pelant 

SULLIVAN  and  STEWART,  JJ.,  concur. 


JOHNSON  V.  aOWDBN  et  aL 
(Suprenw  Goart  of  Idaho.    Nov.  28,  1913J 

1.  ADTBBSa  POSSBSSION  (|  IS*)— QUIRIHG  Tl- 

TLB  (S  49*)— Taxation  (i  824*)— Lkh— Pm- 

SCAIPTIVB  TiTU— JUDQlCSnT. 

Where  the  evidence  shows  tliat  J.  was  in 
open,  notorious,  and  adverse  possession  of  the 
lend  for  more  than  five  years  continaously  be- 
fore the  date  of  the  trial,  and  that  he  paid  the 
taxes  assessed  against  his  posBession,  and  made 
improvements  upon  the  land  by  buildii^  a 
house  and  bam  and  fencing  a  portion  of  said 
land,  and  It  appears  that  8.  claims  a  title  npoD 
three  tax  receipts  for  the  years  1907,  1908,  and 
1909,  and  the  holder  of  the  tax  receipts  was 
at  no  time  in  possession  of  said  land  or  made 
any  improvements  np<m  the  same,  and  never 
demanded  or  recelTOd  a  deed  based  upon  the  tax 
receipts  or  from  any  person  who  had  any  title 
or  claim  to  said  property,  and  J.  has  shown  hia 
title  by  adverse  possession,  and  S.  has  shown 
that  he  has  a  lien  upon  the  land  for  the  tax- 
es he  paid,  with  interest,  for  the  years  1907, 
1908,  and  1909,  It  is  error  on  the  part  of  the 
trial  court  to  enter  a  Judgment  quietmg  the  tide 
to  each  of  the  partleB  to  a  part  of  the  tract  of 
land.  , 

[Bd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, 

13; 


Dig.  I  49 
Dig.  I  824.* 

For  other  definitions,  see  Words  and  nuases, 
vol.  1,  pp.  227-236;  vol  8»  p.  75SSJ 

2.  TAXATioir  ^  824*)  —  ADTEB8B  Possimoit 

— DsnTENSB— Tax  Likne. 

Id  an  action  to  quiet  title,  where  it  is 
shown  that  J.  and  S.  both  claim  title,  one  by 
adverse  possesion  and  the  other  by  reasoa  ti 
being  a  bolder  of  three  tax  receipts  for  the  years 
1907,  1908,  and  1909,  and  J.  showed  by  tbe 
evidence  that  he  has  complied  with  the  law  as 
provided  In  sections  4041,  4042,  and  4043,  Bev. 
Ck)des,  and  the  holder  of  the  tax  certifieates 
never  returned  the  same  or  demanded  a  deed 
of  said  lands  upon  the  certificates,  and  never 
went  into  possession  of  the  land,  the  advene 
possession  should  not  be  defeated  by  the  lien 
of  the  tax  certificates,  bnt  the  adverse  owner 
should  pay  to  the  holder  of  the  tax  certificates 
the  amount  due  for  taxes  under  the  law. 

[Ed.  Note.— For  other  cases,  see  Taxatian, 
Cent  Dig.  S  1632 ;  Dec  Dig.  |  824.*] 

3.  Taxation  ({  697*)— Tax  Saiw-Bxdcup- 
TioN— "Pabty  in  Interest." 

A  "party  in  interest."  within  the  meaninc 
of  Bev.  Codes,  |  1770,  providing  that  redemp- 
tion of  the  property  sold  at  tax  sale  may  be 
made  by  the  owner  or  any  party  in  interest 
within  three  years  from  the  date  of  purchase, 
includes  a  party  who  was  in  possession  of  the 
property  under  claim  of  right  at  the  time  it 
was  sold  for  taxes  and  who  continued  in  the 
exclusive  possession  from  that  time  until  re- 
demption was  made,  especially  where  tbe  par- 
chaser  at  the  tax  sale  had  no  interest  in  the 
property  except  such  as  he  acquired  by  bix 
certificate,  and  where  the  purchaser  of  sndi 
certificate  baa  never  been  In  possession  of  tbe 
property. 

CEd.  Note.— For  other  cases,  see  T^tioot, 
Cent.  Dig.  SI  1384-1400;  Dec  Dig.  S  687.*] 

Appeal  from  District  Court*  Blaine  Coun- 
ty ;  Edward  A.  Walters,  Judge. 

Action  by  George  W.  Johnson  against  Wil- 
liam Sowdot  and  others  to  quiet  title.  From 
the  Jut^mfflit,  the  parties  named  appeal. 
Modified. 


■For  other  cuas  Ma  s&ma  topic  and  secUon  NUMBER  in  Doc.  Dig.  A  Am.  Dig.  Kay-No.  Serlos  ft  Rw'r  Index* 
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J.  G.  Hedrlck,  of  Halloy,  for  appellant 
JobnBOD.  Snllivaiit  SalUvan  &  Baker,  of 
Halley.  for  an^dlant  Sowden. 

STEWABT,  J.  TUs  Is  an  action  to  quiet 
title  to  the  N.  H  of  the  S.  E.  ^  and  N.  % 
of  the  a  W.  14.  BectioD  2,  township  1  N., 
range  18  B.  B.  M.  The  complaint  is  in  prop- 
er form  In  an  action  to  qniet  title.  The  de- 
fendant filed  an  answer,  denying  ail  the  alle- 
gations of  the  complaint,  and  also  a  cross- 
complaint,  alleging  a  cause  of  action  to  qniet 
the  title  to  the  same  property  described  in 
the  complaint,  which  is  In  proper  form  In  an 
action  to  quiet  title.  This  cross-complaint 
was  met  by  a  denial  of  the  allegations  con- 
tained therein,  ttpon  these  issues  the  case 
went  to  trial.  The  parties  stlpnlated  that 
the  findings  of  fact  and  conclusions  of  law  in 
the  above-entitled  action  be  waived.  Upon 
the  evidence  and  the  pleadings  the  court 
entered  a  decree  wherein  the  title  of  plaintiff 
is  quieted  to  the  following  lands,  which  were 
Included  In  the  lands  described  in  the  com- 
plaint and  also  the  cross-complalnt:  The  N. 
E.  %  of  the  S.  E.  ^  of  section  2,  township  1 
N.,  range  18  B.  B.  M.,  together  with  the 
tenements,  hereditaments,  and  appurtenances 
thereto  belonging  or  in  any  wise  apper- 
tafnlng.  It  was  also  decreed  that  the  de- 
fendants were  peri>etually  estopped  and  en- 
joined from  setting  up  any  claim  thereto  or 
to  any  part  of  the  property  decreed  to  plain- 
tiff. The  court  also  decreed  that  the  de- 
fendant's title  was  quieted  to  the  N.  W.  14 
of  the  S.  E.  %  and  the  N.  ^  of  the  S.  W.  14 
of  section  2  In  township  1  N.,  range  IS  E. 
B.  M.,  together  with  the  tenements,  heredit- 
aments, and  appurtenances  thereto  belong- 
ing or  in  any  wise  appertaining,  and  that  the 
plaintiff  was  perpetually  estopped  and  en- 
Joined  from  setting  up  any  claim  thereto,  or 
to  any  part  of  the  property  decreed  to  defend- 
ant The  plaintiff  appeals  from  that  por- 
tion of  the  decree  which  decrees  to  the  de- 
fendant the  laud  atrave  described,  and  the 
defendant  likewise  appeals  from  tliat  portion 
of  the  decree  quieting  title  in  plaintiff  to  the 
lands  described.  A  stipulation  was  filed  by 
counsel  for  the  respective  parties  that  the 
two  appeals  be  consolidated,  and  that  the 
same  transcript  be  used  by  both  parties. 

The  appellant  Sowden  assigns  errors  as  to 
the  insufficiency  of  the  evidence;  that  It 
was  not  sufficient  to  sustain  that  portion  of 
the  Judgment  or  decree  quieting  title  in  John- 
son to  the  lands  described  in  the  decree, 
First  In  that  it  fails  to  show  that  Johnson 
had  any  right,  claim,  or  Interest  In  said 
property.  Second.  In  that  It  fails  to  es- 
tablish that  the  plaintiff  had  any  right, 
claim,  interest  or  title  in  the  same  or  any 
portion  thereof  sufficient  to  entitle  him  to 
redeem  the  same  from  the  tax  sale.  Then 
follows  a  number  of  errors  of  law  which  will 
be  taken  up  after  a  consideration  of  the 
errors  assigned  as  to  the  sufildency  of  the 
evidence. 

186P.-72 


The  appellant  Johnson  q>ecifles  vrors  in 
the  Insufficiency  of  the  evidence  to  .sustain 
the  decree  of  the  district  court  as  follows: 
(1)  That  the  defendant  Sowden  is  the  owner 
of  the  land  decreed  to  him;  (2)  that  the  ad- 
verse claim  of  the  plaintiff  Johnson  to  the 
land  Is  Invalid  and  groundless.  Then  follow 
errors  of  law  which  we  will  consider  in 
order  In  the  opinion. 

[1,2]  We  will  consider  the  evidence  in 
support  of  the  title  to  the  land  iu  question 
by  virtue  of  the  possession  of  Johnson.  The 
facts  as  to  Johnson's  Utle  are:  That  the 
government  Issued  a  patent  to  the  land  in 
controversy  to  one  William  G.  Morse;  that 
Morse  and  virife  deeded  the  land  to  M.  T. 
Harlan,  and  Harlan  and  wife  deeded  the 
land  to  Duncan  W.  Teeter ;  that  subsequent- 
ly Teeter  deeded  It  by  quitclaim  deed  to  the 
plaintiff  Johnson.  Johnson  testified  In  this 
case,  and  his  evidence  was  corrolwrated  by  his 
son  and  other  witnesses,  that  he  has  lived 
on  the  land  described  since  December  23. 
1905;  that  he  has  built  a  house  and  stable  on 
the  land,  costing  about  |12G,  has  fenced 
about  40  acres  with  a  substantial  fence  and 
cultivated  about  15  acres;  that  in  1906  he 
had  the  land  assessed  to  an  unknown  owner 
with  the  intention  of  buying  the  tax  cer- 
tificate, but  that  Sowden  "beat  him  to  It" 
He  afterwards  redeemed  the  tax  certificate 
and  paid  to  the  county  treasurer  the  sum  of 
(23.98,  and  the  treasurer  Issued  to  him  a 
printed  certificate,  dated  June  7,  1909,  for 
the  sum  paid  and  a  description  of  the  land, 
and  that  the  same  was  assessed  to  unknown 
owner  and  sold  to  William  Sowden,  and 
there  was  Indorsed  on  the  same  "tax  redemp- 
tion fund  $23.98."  On  June  8,  1010,  the 
plaintiff,  by  his  attorneys,  served  pn  the  tax 
collector  notice:  "July  8,  1907,  there  was 
sold  at  tax  sale,  by  your  predecessor  in  office, 
the  following  property,  assessed  to  unknown 
owner,  viz.:  [Describing  the  property  In- 
volved in  this  easel.  Property  was  bought 
in  by  William  Sowden  for  $17.97.  On  June 
7,  1909,  George  W.  Johnson  redeemed  said 
property  from  said  tax  sale,  paying  the  mon- 
ey to  the  county  treasurer  through  the  coun- 
ty recorder,  and  the  tax  records  were  marked 
showing  such  redemption.  Mr.  Sowden,  how- 
ever, has  not  surrendered  his  certificate  of 
tax  sale,  and  this  Is  notice  to  yon  to  cau- 
tion you  not  to  issue  a  tax  deed  to  said  Sow- 
den or  any  one  else,  upon  said  certificate,  as 
the  same  has  been  redeemed  as  aforesaid. 
You  can  readily  verify  these  facts  from  the 
records  in  the  office  of  the  auditor  aud  re- 
corder. Very  respectfully,  George  W.  John- 
son, by  McFadden  &  Brodhead."  This  was 
served  upon  the  tax  collector.  Objection  was 
made  to  the  introduction  of  this  In  the  fol- 
lowing form:  "But  object  to  It"  No  rea- 
sons are  assigned  why  the  objection  is  made, 
or  any  reason  given  why  the  same  Is  not  ad- 
missible and  the  trial  court  overruled  the 
objection.  There  was  no  error  in  the  ruling. 
This  is  a  brief  statement  of  the  tacts  shown 
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b7  tbe  proof  <^ered  the  idftintlff.  The 
defendant  Sowden  in  sapport  of  his  claim 
that  he  Is  the  owner  of  tbe  property,  and  to 
proTe  his  title,  testlfles  that  he  purchased 
tile  land  at  a  tax  sale  on  the  eth  day  of  July, 
1907,  and  the  certificate  was  reeelTed  In  erl* 
dence  showing  the  sale  by  the  tax  o)llector, 
and  that  It  was  stmcfe.  off  to  William  Sow^ 
den,  v;ho  was  tbe  bidder  who  ottered  to  pay 
the  taxes,  penalties,  costs,  and  chaxges  due 
ttiereon,  amonnting  to  117.97.  The  defend- 
ant also  Introduced  tax  receipts  for  the  tana 
assessed  against  the  pn^>erty  In  controversy 
for  the  year  1907,  amounting  to  yi&20  and 
for  the  year  1906,  199.40,  and  for  die  year 
1909,  $86.14.  He  also  testifles  that  he  has 
paid  the  taxes  for  tbe  yrars  1910  and  1911, 
and  that  he  holds  receipts  for  tbe  taxes. 
They  were  not,  howoTO',  Introduced  In  evi- 
dence for  the  years  1910  and  1911.  The  de- 
fendant also  Introduced  evidence  showing 
that  the  improvements  made  by  Johnson 
were  not  so  laqie  as  fixed  by  the  witnesses 
for  Johnson,  but  such  evidence  is  so  Indefi- 
nite that  tbe  amount  cannot  be  ascertained, 
and  we  are  satisfied  upon  this  point  that  the 
preponderance  is  with  tbe  plaintiff. 

As  shown  by  the  record,  a  patoit  was  la- 
sued  from  the  United  States  government  to 
Morse;  Morse  and  wife  deeded  the  land  to 
Harlan;  Harlan  and  wife  deeded  the  land  to 
Duncan  W.  Teeter.  After  the  above  transfers 
were  made  Johnson  learned  tiiat  Teeter  own- 
ed the  land  upon  vrhicb  he  bad  settled,  and 
upon  which  he  constmcted  his  improvemrats, 
and  that  it  was  not  government  land,  aa  he 
supposed  when  he  located  ttiere.  After  be 
discovered  this  fact  he  began  to  investigate 
the  condition  of  the  title  and  to  locate  Teeter, 
and  he  finally  succeeded  and  secured  from 
Teeter  tbe  quitclaim  deed  for  the  land  on 

the  10th  day  of  ,  1912,  which  quitclaim 

deed  was  filed  with  the  recorder  of  Blaine 
county  the  23d  day  of  February,  1912.  This 
deed  conveyed  the  N.  %  of  the  S,  E.  %  and 
the  N.  %  of  the  9.  W.  %  of  section  2,  town- 
ship 1  N.,  range  18  E.  B.  M.,  160  acres. 

At  tbe  time  Johnson  made  his  location  on 
said  land  bis  family  consisted  of  himself,  his 
wife,  and  five  children.  At  that  time  he 
thought  the  land  was  government  land,  and 
that  upon  establishing  their  residence  and 
occupancy  his  son  would  file  a  homestead 
upon  tbe  said  land;  but,  soon  after  he  settled 
upon  the  land,  he  ascertained  ttiat  it  was 
not,  and  in  1906,  about  a  year  after  the  set- 
tlement, he  bad  tbe  same  assessed  by  the  as- 
sessor to  an  unknown  owner,  with  the  Inten- 
tion to  bay  tbe  tax  certificate,  but  Sowden 
beat  him  to  It,  but  he  did  in  fact  redeem  the 
land  and  paid  the  county  treasurer,  and  re- 
ceived a  receipt  therefor  for  the  sum  due  at 
the  time,  June  7,  1907,  of  the  tax  sale,  at 
which  Sowden  received  his  certificate  of  sale. 
The  certificate  of  sale  was  dated  July  8, 1907. 
Section  1770,  Rev.  Codes. 

The  evidence  in  this  case  is  decisive  as  to 
the  payment  of  taxes  upon  the  land  in  con- 


troversy. Johnson  testifles  that  he  paid  tbe 
taxes  every  year  after  he  went  into  posses- 
sion of  the  land,  and  that  he  had  the  land 
put  <m  the  tax  roll  in  tbe  name  of  an  on- 
known  owner,  because  he  was  not  sure  irtieth- 
er  Teeter  was  the  owner,  and  that  thereafter 
he  paid  the  taxes  and  took  receipts.  Tbe 
receipts,  bowevor,  were  not  introduced,  and 
there  was  v^  little  eocaminatlon  of  Oie  irit- 
neaaos  aa  to  what  becune  of  tbe  receipt^  hot 
the  evidence  a^ows  that  the  land  was  idaced 
on  the  tax  roll  at  his  request  It  ia  shown 
that  the  property  was  not  assessed  in  the 
name  d  Jtdinson  or  Sowden  at  any  time; 
and,  where  it  is  shown  that  Johnson  was  in 
possession  of  the  property,  and  paid  or  tat- 
dered  the  tans  assessed  against  tbe  land,  re- 
gardless of  the  time  or  priority  of  payment 
of  taxes  by  another  party,  where  the  other 
party  is  not  tbe  owner,  and  Is  the  holder  of 
a  tax  certificate  after  payment,  this  Is  a  lien 
npon  the  land  for  the  taxes  eadi  year  until 
the  deed  Is  issued.  This  certificate  sbonld 
-not  deftet  the  ri^ta  of  tbe  adverse  party. 

At  the  date  of  the  trial  Johnson  bad  been 
In  open,  notorious,  and  adverse  posseaslni  of 
the  land  for  more  tiian  five  years  contfnnous- 
ly,  except  a  part  of  the  winter  at  two  polods, 
when  he  spent  a 'Short  time  with  his  daughter 
away  from  home  at  sidiool,  and  his  ttUe  to 
said  land  was  finally  oxnpleted  by  quitclaim 
deed  from  Teeter,  who  was  tbe  patoitee, 
which  was  dated  tbe  19th  day  of  January, 
1912.  By  this  qnitelaim  deed  D.  W.  Teeter 
does  "remise,  release  and  forever  quitclaim" 
the  lands  Involved  In  this  case  "together  wltta 
all  and  singular  the  tenements,  hereditaments 
and  appurtenances  thereto  belonging  or  in 
any  wise  appertaining,  and  the  reversion  and 
reverslms.  remainder  and  remainders,  rents. 
Issues  and  profits  thereof,"  and  at  tbe  time 
this  action  was  tried  George  W.  Johnson, 
tbe  plaintiff  In  this  action,  secured  a  title  to 
said  land  by  a  written  conveyance  from  tbe 
owner,  D.  W.  Teeter. 

[3]  It  has  been  urged  that  under  the  provi- 
sions of  section  1770,  Bev.  Codes,  Johnson 
bad  no  right  to  redeem  from  tbe  previous 
tax  sale.  The  statute  says:  "Kedemption  of 
the  property  sold  may  be  made  by  the  owner 
or  any  party  in  interest  within  ibree  years 
from  the  date  of  the  purchase."  It  would 
seem  that  a  party  who  was  In  possession  of 
the  property  under  claim  of  right  at  tbe  time 
it  was  sold  for  taxes  and  who  continaed  in 
the  exclusive  possession  from  that  time  on 
until  redemption  was  made  might  be  a  "party 
In  interest"  within  tbe  meaning  of  the  forgo- 
ing statute,  especially  in  a  case  where  the 
purchaser  at  tax  sale  had  no  Interest  In  the 
property  whatever  except  such  as  he  acqolred 
by  tax  certificate,  and  where  the  purchaser 
of  such  certificate  has  never  at  any  time 
been  In  possession  of  the  property.  It  would 
seem  that  this  would  constitute  at  least  color 
of  titie,  in  so  far  as  It  concerned  a  stranger 
purchasing  land  at  tax  sale,  where  tbe  land 
has  been  assessed  to  *'as  unknown  owner." 
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Johnson  v.  Hnrat,  10  Idaho,  308,  77  Pac.  784. 
The  following  authorities  would  seem  to  sup- 
port this  view :  Foster  t.  Bowman,  5S  Iowa, 
237,  7  N.  W.  618;  Ja^rd  on  Taxation,  p. 
622. 

In  this  case  It  should  also  be  remembered 
that  the  controversy  arose  and  was  originally 
waged  between  strangers  to  the  record  title; 
Johnson  entering  upon  the  land,  thinking  In 
the  first  place  that  It  was  public  domain,  and 
snbBeqaentJy  discovering  that  it  was  deeded 
land.  It  was  thereafter  assessed  to  an  "un- 
known owner,"  and  Sowden  purchased  It  at 
tax  sale.  Neither  one  connected  himself 
with  the  record  title  until  this  action  was 
Instituted,  whereupon  Johnson  procured  a 
deed  from  the  owner  of  the  legal  and  record 
title.  He  is  therefore  in  a  pMltion  at  this 
time  to  aid  his  adverse  possession,  which  was 
at  all  times  good  as  against  all  the  world, 
except  the*  owner  of  the  legal  and  record  title, 
by  the  legal  title  acQuired  from  the  original 
owner.  Sowden  has  never  been  In  possession 
of  said  land  or  any  part  thereof.  He  has 
never  made  any  Improvements  upon  said  land; 
be  has  never  claimed  title  to  said  land  ex- 
cept his  claim  under  his  tax  receipts  for 
1907,  1908,  and  1009,  and  lias  never  received 
a  deed  based  upon  the  tax  oertlflcates,  or 
any  one  of  them,  for  any  of  the  years  named 
In  the  same.  By  reason  of  the  aboTe  tax 
receipts  he  has  a  lien  upon  said  lands  for 
the  taxes  he  has  paid,  and  Johnson  should  be 
required  to  pay  such  taxes  that  are  due,  with 
Interest  from  the  time  that  Sowden  paid  the 
taxes  for  the  years  1907,  1906,  and  1909. 

It  is  clear  from  the  tacts  stated  as  to 
Johnson's  adverse  possession  that  the  record 
shows  that  such  possession  was  open,  notori- 
ous,  and  adverse  possession  of  the  land  for 
more  than  five  years  continuously  before  the 
date  of  the  trial,  and  that  he  paid  the  taxes 
thereon. 

Section  4041,  Rev.  Codes,  provides: 
"For  the  purpose  of  constituting  an  ad- 
verse possession  by  a  person  claiming  a  title 
founded  upon  a  written  Instrument,  or  a 
Judgment  or  decree,  land  is  deemed  to  have 
been  possessed  and  occnpted  in  the  fallow- 
ing cases: 

"1.  Where  it  has  been  osually  cnltlTated 

or  Improved; 

"2.  Where  it  has  been  protected  by  a  sub- 
stantial Inclosure; 

"3.  Where,  although  not  inclosed,  it  has 
been  used  for  the  supply  of  fuel,  or  of  fenc- 
ing timber  for  the  purpose  of  husbandry,  or 
for  pasturage,  or  for  the  ordinary  use  of  the 
occupant; 

"4.  Where  a  knoTTU  ftrm  or  single  lot  has 
been  partly  Improved,  the  portion  of  such 
farm  or  lot  that  may  bave  been  left  not 
cleared,  or  not  inclosed,  according  to  the 
usual  course  and  custom  of  the  adjoining 
country,  shall  be  deemed  to  bave  been  oc> 
cupied  tor  the  same  length  of  time  as  the 
part  improved  and  cultivated." 


The  evidence  supporting  Johnson's  title 
upon  the  ground  of  adverse  possession  shows 
that  Johnson  complied  with  the  usual  coarse 
and  custom  of  the  adjoining  country  where 
this  land  was  cultivated,  and  the  evidence 
shows  that  he  cultivated  15  acres  and  con- 
structed a  house  and  bam  and  Inclosed  40 
acres  of  the  land,  and  Intended  such  Im- 
provements to  become  a  part  of  the  entire 
160  acres,  which  brings  it  within  the  provi- 
sions of  subdivision  4  of  section  4041.  ^all 
V.  Blackman,  8  Idaho,  272,  68  Pac.  10;  Crav- 
en T.  Lesh,  22  Idaho,  463,  126  Pac.  774; 
Cramer  v.  Walk«,  23  Idaho,  495,  130  Pac. 
1002. 

We  therefore  hold  in  this  case  that  Sowden 
Is  not  the  owner,  and  is  not  entitled  to  have 
his  title  quieted  to  the  N.  W.  %  of  the  S.  E. 
^  and  the  N.  %  of  the  S.  W.  %  of  section 
2,  township  1  N.,  rai^  18  B.  B.  M.;  that 
the  part  of  the  decree  of  the  lower  court  from 
which  the  plalntur  appeals  should  be  modified 
and  a  decree  entered  quieting  the  title  to 
plaintiff  to  the  N.  %  of  the  S.  K.  %  and  the 
N.  %  of  the  S.  W.  %  of  section  2,  township 
1  N.,  range  18  E.  B.  M.  The  trial  court  Is 
also  directed  to  require  Johnson  to  pay  to 
the  clerk  of  the  district  court  the  amount 
of  taxes  paid  by  Sowden  upon  the  land  in 
controversy  for  the  years  1907,  1908,  and 
1900,  with  interest  as  provided  by  law,  The 
costs  In  this  case,  both  in  the  district  court 
and  on  this  appeal,  are  awarded  to  the  plaln- 
tilt.  The  taxes  for  the  year  1906  were  paid 
by  Johnson  in  redeeming  the  land  and  ttie 
money  was  paid  to  the  county  treasurer. 

The  Judgment  Is  modlfled.  Oosts  awarded 
to  plaintiff. 

AOiSHIB^  O.  J.,  and  STETBNB,  District 
Judge,  concur. 


STATE  T.  AURAND. 
(Supreme  Court  of  Washington.   Dec  t,  1913.) 

1.  BuBOLA&T  n  46*)— SumciBnoz  OF  Bvx- 
onrcB. 

Evidence  In  a  prosecution  for  second  de- 
gree burglar;  held  to  make  it  a  Jury  question 
whether  accused  was  the  person  who  committed 
the  offense. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Gent  Dig.  {  110;  Dec.  Dig.  8  45.*] 

2.  Cbihirax.  Law  (§  778*)— Instbcctioiis— 
Reasohabij:  Doubt. 

The  court  instructed  that  the  burden  was 
OQ  the  state  to  prove  that  accused  was  the  par- 
ty who  committed  the  burglar;,  and  that  he 
was  presumed  to  be  innocent  and  entitled  to  the 
benent  of  tbat  presumption  uoIesB  the  state  sat- 
isfied the  jury  by  the  evidence  beyond  a  reason- 
able doubt  tbat  he  committed  the  offense,  and 
tbat  It  was  not  enough  that  it  be  shown  that 
it  wan  probable  tbat  accused  was  the  person, 
and,  on  the  other  band,  the  state  did  not  have 
to  aatiefy  the  jury  to  such  an  absolute  certain- 
ty that  tbere  was  no  pfissibility  of  being  mis- 
taken, but  the  Jury  must  be  satisfied  to  a  mor- 
al certainty,  and  If  accused  was  "the  man  who 
is  to  blame  yon  must  say  so,  if  be  is  not  to 
blame  you  must  say  so,"  and  that  if  tbe  Jury 


•For  otbar  omw  sm  same  topic  ud  ssctlon  NUMBBR  In  Dec.  Dig.  A  Am.  Dig.  Ksy-Mo.  SttlM  *  B«p'r  iDdeMS 
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felt  that  they  had  an  abiding  and  settled  con- 
viction that  accnged  was  the  roan  then  they 
were  aatlafied  beyond  a  reaaonable  doubt. 
Hddt  diat  the  quoted  words,  construed  with 
the  whole  instruction,  were  not  erroneous  as 
tending  to  destroy  the  leml  presnmpti<m  of  Inno- 
cence ;  the  word  "blame"  being  used  as  synony- 
mous with  "guilty." 

lEJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  184&-1852, 1854^-1867,  I960, 
1967;  Dec  Dig.  {  778.*] 

Department  1.  Ap[}eal  from  Superior 
Court,  King  County;  J.  T.  Ronald,  Judge. 

William  J.  Aurand  was  coavicted  of  second 
desree  bnrxlaiy,  and  api>ealB.  Affirmed. 

Iran  Blair,  of  Seattle,  for  appelant.  John 
F.  Murphy  and  fi.  B.  Butlw,  both  of  Seattle, 
tor  the  8tat& 

CBADWIOE,  X  Defendant  la  charged 
with  tbe  crime  of  burglary  in  the  second 
degree.  The  only  question  in  the  case  Is  one' 
of  identity.  The  burglary  la  not  denied,  but 
Oie  defendant  insists  that  he  Is  not  the  one 
who  is  guilty  of  tbe  offense.  At  about  11:30 
o'clock'p.  m.,  on  the  2001  day  of  December. 
1912,  a  man  was  discovered  in  an  attempt  to 
burglarise  a  tailoring  establishment  In  tbe 
city  of  Seattle.  A  policeman  was  called. 
Tbe  man  was  seen  by  tbe  one  who  first  dis- 
covered his  presence,  bat  npon  the  witness 
stand  this  parson  was  not  willing  to  swear 
that  the  defendant  was  the  same  man. 
When  discovered  the  burglar  fled.  The  po- 
liceman gave  chase.  The  burglar  was  150 
to  200  feet  ahead  of  the  officer.  The  tailor- 
ing establishment  was  located  on  or  near  the 
corner  of  First  avenue  and  Seneca  street  In 
the  dty  of  Seattle.  The  burglar  ran  up 
Seneca  street,  thence  through  an  alley  to 
Spring  street,  thence  east  on  Spring  street  to 
Second  avenue,  thence  south  on  Second 
avenue  to  Madison  street,  thence  east  for  a 
block  or  two,  where  defendant  was  arrested. 
When  the  chase  began,  the  officer  fired  two 
shots.  Defendant  accounts  for  his  presence 
and  his  runnli^,  saying  that  he  was  a  stran- 
ger In  the  city;  that  he  had  beem  down  on 
the  water  front  looking  for  a  Job  longshor- 
Ing;  that  he  was  walking  up  tbe  hill;  that  he 
heard  tbe  shots,  and  ran  in  order  to  keep  oat 
of  trouble. 

Tlie  testimony  of  the  officer  on  the  question 
of  Identity  is  substantially  as  follows:  "Q. 
I  will  ask  you  whether  or  not  you  saw  this 
defendant  on  that  night?  A.  Did  X  see  him? 
Yes,  chased  blm  four  blocks.  *  *  *  Q. 
Under  what  drcumstances  did  you  see  this 
defendant  that  night?  A.  Well,  I  was  coming 
up  First  avenue  on  my  beat,  and  got  right 
there  at  Mr.  Curran's  store,  and  be  came  out, 
and  he  said;  'I  think  there  is  somebody  back 
out  In  the  alley.  I  have  got  a  bell  that  goes 
through  the  back  end,  and  that  don't  ring 
unless  somebody  touches  It'  So  we  went 
around  to  take  a  look,  went  Into  the  alley, 
and  I  threw  up  my  light  and  I  couldn't  see 
anybody.   *   *   *   Q.  Was   anybody  with 


yon?  A.  Mi.  Carran  was  wlOi  von.  Q. 
Where  was  h«?  A.  Back  of  me  *  *  *  I 
threw  the  light  around  and  didnt  see  any- 
body, and  I  turned  to  oome  out;  and  as  I 
tamed  I  threw  the  light  np  like  that,  and 
Mr.  Cnrran  seen  this  tdlow,  and  lie  says, 
There  he  is.'  With  that  I  beat  it  out  I 
got  to  Seneca  street,  and  he  was  Just  gotaig 
down  the  all^,  and  I  took  after  liim.  •  •  • 
Q.  Where  did  he  go  then?  A.  He  dove 
aronnd  the  comer  and  went  np  Spring  to  Sec- 
ond; and  I  got  to  the  comer  of  the  alley 
Just  In  time  to  see  him  go  down  Second,  and 
I'kept  after  him.  •  •  •  The  Conrt:  He 
ran  down  tbe  alley  to  Madison?  A.  No,  he 
ran  down  Second  to  Madison.  He  tan  down 
the  allesy  from  Sowca  to  Spring;  then  ran 
up  Spring  to  Second;  then  ran  down  Second 
to  Bfadison;  and  I  had  him  in  sU^t  every 
torn.  I  could  Jnst  see  him;  so  I  kept  afta 
him.  When  I  got  to  Second  and  Madison, 
I  looked  np,  and  be  was  halfway  np  the  hill 
again  np  to—  The  Court:  He  was  halfway 
where?   A.  Halfway  to  Third  on  Madison. 

•  *  *  Q.  O^en  what  happened?  A.  He 
stopped,  and  I  went  np  and  took  hold  of  him 
and  led  him  down  to  the  box  and  sent  him 
in.  •  *  •  Q.  And  so  yon  stood  ttiere  and 
looked  np  that  grade  and  saw  a  fellow  Just 
disappear  into  the  all^?  A.  Yes,  sir.  Q. 
And  you  followed  him?  A.  Ton  b^  I  did. 
Q.  How  far  do  yon  think  it  is,  from  this 
little  blind  alley  that  you  came  out  of  there, 
up  to  this  platted  alley?  A.  Oh,  it  is  probab- 
ly 50  feet;  40  or  60  feet  Q.  Xon  could  not— 
that  party  that  yon  saw  around  the  tailor 
shop,  at  any  time  that  yon  saw  him  there, 
you  don't  pretend  that  you  could  identify 
him,  do  you?  A.  Well,  I  didn't  see  him.  All 
I  saw  was  somebody  disappear  down  the 
alley.  Q.  Then  yon  got  no  view  of  him  ex- 
cept it  was  Just  somebody?  A.  Yes,  sir; 
but  I  had  somebody  in  sight  all  tbe  time. 

•  •  •  Q.  Could  you  see  any  one  at  the 
time  you  fired?  A.  I  seen  this  man  nmning. 
Q.  Could  you  see  any  one  else?    A-  No. 

•  •  •  Q.  How  far  were  you  behind  the 
man  you  were  following?  A.  I  was  about 
200  feet,  after  I  first  got  sight  of  him,  after 
I  got  to  the  alley.  Q.  After  you  got  into  the 
alley,  he  was  about  200  feet  in  advance  of 
you !  A.  Yes.  Q.  At  the  time  the  man  tom- 
ed  out  of  the  alley  into  Spring  street,  how 
far  in  advance  of  you  was  he?  A.  Possibly 
100  feet  or  150  feet  Q.  And  you  lost  sight 
of  him  then?  A.  At  that  time  for  a  minute. 
Q.  And  you  also  lost  sight  of  him  when  he 
went  Into  the  alley?  A.  Sure  I  did.  Q. 
When  you  were  running  from  this  blind 
alley  up  to  the  main  alley,  he  was  out  of 
your  sight?  A.  He  was  out  of  my  sight  un- 
til I  got  to  the  comer.  •  •  *  Q.  This 
man  that  you  chased  down  the  alley  In  that 
chase,  did  you  become  familiar  enough  with 
his  appearance,  so  that  when  you  last  dght 
of  him  and  picked  him  np  again,  yon  knew 
tt  was  the  same  powon?   A.  Yes,  I  took  a 
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Tiew  of  bliiL  Q.  How  many  men  wen  ran- 
nlng  that  nigbtt  tbat  ytm  saw?  A.  I  dldnt 
see  anybody.  Q.  Whenever  yon  picked  tUa 
r^ow  up  again  he  was  etUl  mnnlnff?  A. 
BtUl  nmnlnK.  He  appeared  to  be  getUng 
slower,  of  course.  I  stght  of  him.  Q. 
So  that  the  fdlow  you  caught,  you  know  is 
the  same  fdlow  you  were  chairing?  A.  Fosl- 
tlvely." 

[1]  This  teatlmony,  coupled  with  the  fact 
that  defendant  ms  a  witness  In  his  own 
behalf,  and  that  his  testimony  as  we  read  It 
In  the  record  seems  unsatisfactory,  and  most 
have  been  so  considered  by  the  jury,  leads 
us  to  beUere  that  the  testimony  was  snffl- 
dent  to  carry  the  qoesticnt  of  identity  to  the 
Jury, 

Brror  Is  also  complained  of  in  the  follow- 
ing Instruction:  "Now  the  burden  is  on  the 
state  to  prove  that  he  is  the  party.  He  Is 
preaumed  to  be  Innocent  and  entitled  to  the 
benefit  of  this  presnniptloD,  unless  the  Btate 
has  overcome  tbat  and  satisfied  you  by  the 
evidence,  beyond  a  reasonable  doubt,  that 
this  defendant  Is  the  party  who  committed 
the  burglary.  It  Is  not  enough  that  the 
state  may  have  shown  you  tbat  It  is  probable 
this  la  tbe  man.  That  Is  all  that  yon  have 
to  be  satisfied  of  in  a  dvll  action — probabil- 
ity on  one  side  or  the  other.  In  a  criminal 
case,  yon  may  believe  that  he  probably  is 
tbe  man,  yet  have  a  reasonable  doubt  On 
the  other  hand,  the  state  don't  have  to  satis- 
fy yon  so  conclusively  and  to  snch  an  abso- 
lute certainty  that  there  Is  no  possibility  of 
l>elng  mistaken  whatever.  Very  few  things 
in  the  domain  of  human  knowledge  are  sus- 
ceptible of  such  absolute  proof  as  that.  Yon 
may  be  satisfied  of  a  thing  beyond  a  reason- 
able doubt,  and  yet  yon  may  possibly  be  mis- 
taken. So  you  don't  have  to  be  satisfied  to 
an  absolute  certainty;  but  you  must  be  sat- 
isfied to  a  moral  certainty.  Now,  If  you  are 
satisfied  beyond  every  reasonable  doubt  that 
this  young  man  is  the  man  wbo  committed 
burglary,  then  you  will  find  him  guilty,  not- 
withstanding the  fact  that  yon  may  possibly 
be  mistaken  about  It  You  men  and  women 
are  fair  and  impartial  and  don't  care  wheth- 
er he  is  the  man  or  not  If  he  Is  the  man 
who  is  to  blame,  you  must  say  so.  If  he  Is 
not  to  Uame,  you  must  say  so.  So,  examine 
carefully  all  the  evidence  In  this  case,  and 
If  you  can  say  and  feel  that  you  have  an 
abiding  and  a  settled  conviction  tbat  this  is 
the  man,  then  you  are  satisfied  beyond  a 
reasonable  doubt  If  you  liave  not  such  a 
conviction  in  your  mind,  you  are  not  satis- 
fled." 

[2]  Tbe  words:  "If  he  is  the  map  who  is 
to  blame,  you  must  say  so;  if  he  is  not  to 
blame,  you  must  say  so"— are  complained 
of.  It  is  said  that  the  InKtrucUon  tends  to 
minimize,  if  not  destroy,  the  legal  presump- 
tion of  innocMice,  and  tbat  tiie  use  of  the 
words  last  quoted  places  a  heavier  burden 


on  the  defendant  than  th«  law  warrants. 
The  court  liad  falriy  Instrueted  the  Jury,  and 
we  think  ttiat  It  cannot  be  said  that  tbe  iur 
structifm  tended  to  produce  in  the  minds  of 
the  Jury  a  beaief  that,  uBless  the  defendant's 
conduct  in  question  was  blameless,  he  should 
be  convicted.  The  word  "blame"  must  be 
ooDStmed  as  a  part  of  tlie  oitlre  instruction 
and,  when  so  ctmsidered,  it  is  evident  that 
the  court  used  the  word  "blame*  as  synimy- 
mous  with  the  word  "guilty."  The  whole 
context  ct  the  instmetton  seems  to  make  this 
ooncluBliHi  certain.  Wlien  so  considered,  the 
words  will  not  be  h61d  to  be  mlaleftdlns. 
The  Judipnent  ts  affirmed. 

CROW,  0.  J.,  and  MAIM,  BLUB,  and 
GOSB,  JJ.,  concur. 


HAUMBSSBB  v.  CHEHAUS  COUNTY. 
(Supreme  Court  of  Washington.  Dec.  5,  IdlS.) 

1.  PoBuo  Lands  (S  106*)— Final  CEann- 

UATE— SUBSEQUBNl  ATTACK  ON  TiTLS. 

The  United  States  land  department  may 
contest  the  regularity  of  the  proofs  as  to  resi- 
dence, etc.,  or  tbe  sufficiency  thereof,  after 
final  certificate  Issues  to  a  homestead  applicant. 

[Ed.  Note.— For  other  cases,  see  Public  Lauds, 
Cent  Big.  81  104.  301.  302;  Sec.  Dig.  {  106.*] 

2.  Taxation  (S  5*)- Lxabiutt  of  Pebsons 
and  pbofkbtt— hoiostkad  intxbest— sus- 
pension ol-  lxabiutt. 

Under  Rem.  &  BaL  Code,  |  9140,  provid- 
ing  for  the  assessment  of  all  improvements  on 
public  lands  as  persooal  property  until  the  set- 
tler has  made  fiDal  proof,  and  that  after  fiaal 

Jiroof  and  the  issuance  of  a  certificate  there- 
or  the  assessmrat  of  tbe  laud  Itself,  notwith- 
standing no  patent  therefor  is  issued,  the  filing 
h;  tbe  land  department  of  adverse  proceedings 
after  the  issuance  of  the  final  certificate  did 
not  Bospend  the  ri^ht  of  the  state  to  levy  and 
collect  taxes  upon  the  land,  especially  where 
tbe  hearing  was  dismissed  and  the  land  remain- 
ed in  the  possession  of  the  locator,  to  whom 
patent  was  finally  issued. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fl  17,  81-M;  Dec.  Dig.  |  5.*] 

Department  2.  Appeal  from  Snpertor 
Court  OheliaUs  County ;  Mason  Irwin,  Judge. 

Action  for  injunction  by  Joseph  Haumesser 
against  Chehalls  County.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded,  with  Instructions  to  dismiss 
tlie  proceeding. 

J.  E.  Stewart  and  A.  Emerson  Cross,  both 
of  Aberdeen,  and  O.  M.  Netoon,  of  MiOntesano, 
for  appellant  W.  H.  Al>el,  of  Montesano,  for 
respondent 

MOUNT.  J.  This  action  was  brought  by 
the  plalntilt  to  restrain  Chehalls  county  from 
collecting  taxes  for  the  years  1911  and  1912 
upon  certain  lands  owned  by  him,  upon  tbe 
ground  that  the  taxes  levied  for  those  years 
were  void.  The  cause  was  tried  upon  an 
agreed  statement  of  fticts.  The  court  con- 
cluded as  a  matter  of  law  that  the  taxes  fbr 
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leil  and  1912  levied  npon  the  i^aintlflrB 
lands  were  void.  A  Judgment  was  according- 
ly entered.  The  defendant,  Ghdialls  county, 
has  appealed. 

The  stipulated  facts  are  as  follows:  On 
June  24,  1905,  Joseph  Haumesser  made  home- 
stead application  for  the  lands  in  question. 
Thereafter,  on  October  27,  1909,  Mr.  Haumes- 
ser  made  final  proof  and  received  a  final  cer- 
tificate. The  lands  were  assessed  for  the 
year  1910,  and  the  taxes  for  that  year  were 
paid  by  Mr.  Baumesser  to  ChehallB  county. 
On  October  1, 1910.  the  United  States  govern- 
ment, by  its  duly  authorized  officers,  filed  an 
adverse  proceeding  against  the  entry  and  fin- 
al proof  of  Mr.  Haumesser,  alleging  that  fae 
had  never  established  and  maintained  a  resi- 
dence on  the  lands  and  that  he  had  never 
cultivated  them.  In  March,  1913,  after  Inves- 
tigation and  additional  proofs,  the  adverse 
proceeding  was  dismissed  and  the  lands  were 
clear-listed  for  intent.  Thereafter  on  April 
15,  1913,  a  United  States  patent  was  Issued 
to  Mr.  Haumesser  conveying  the  lands  to 
blm. 

The  controlling  question  in  the  case  Is: 
Did  the  filing  of  the  adverse  proceeding 
against  the  entry  and  final  proof  exempt  the 
land  from  taxation  pending  the  hearing?  It 
is  argued  by  the  respondent  that  the  Issuance 
of  final  certificate  was  only  prima  facie  evi- 
dence of  compliance  with  the  homestead  law ; 
that  this  certificate  was  subject  to  attack  and 
additional  proofs  by  the  land  dettartment  of 
the  United  States. 

[1  ]  There  can  be  no  question  that  the  land 
department  of  the  government  had  a  clear 
right  to  contest  the  regularity  of  the  proofs 
or  the  sufficiency  thereof  after  final  certifi- 
cate had  been  issued. 

In  Michigan  Land  &  Lumber  Go.  v.  Rust, 
168  U.  S.  689,  18  Sup.  Ct  208,  42  L.  Ed. 
591,  the  Supreme  Court  of  the  United  States 
npon  this  question  said:  "It  is,  of  coarse,  not 
pretended  that  when  an  equitable  title  has 
passed  the  land  department  has  power  to  ar- 
bitrarily destroy  that  equitable  title.  '  It  has 
Jurisdiction,  however,  after  proper  notice  to 
the  party  ^iw^ming  such  equitable  title,  and 
upon  a  hearing,  to  determine  the  question 
whether  or  not  such  title  had  passed.  Cor- 
neUus  V.  Eessel,  128  U.  S.  456  [9  Sup.  Ot 
122,  32  L.  Ed.  482];  Orchard  v.  Alexander, 
157  U.  S.  372,  383  [16  Sup.  Ct.  635,  39  L.  Ed. 
737];  Parsons  v.  Venzke.  164t  U.  S.  89  [17 
Sup.  Ct  27.  41  L.  Ed.  360].  In  other  words, 
the  power  of  the  department  to  inquire  Into 
the  extent  and  validity  of  the  rights  claim- 
ed against  the  government  does  not  cease  un- 
til the  legal  title  has  pa^ed.  *A  warrant  and 
survey  authorize  the  proprietor  of  them  to 
demand  the  legal  title,  but  do  not,  In  them- 
selves, constitute  a  legal  title.  Until  the  con- 
summation of  the  titie  by  a  grant,  the  per- 
son who  acquires  an  equity  holds  a  right  sub- 
ject to  examination.*  Miller  v.  Kerr,  7  Wheat. 
1,  6  [6  L.  Ed.  881].  After  the  issue  of  the 
patent  the  matter  becomes  subject  to  Inquiry 


only  in  the  courts  and  by  Judicial  proceed- 
ings. •  •  •  This  Jurladlctlon  of  the  de- 
partment has  been  maintained  In  cases  of 
pre-emption  where  the  entire  purchase  money 
has  been  paid  and  a  receiver's  final  certifi- 
cate issued." 

And  in  Orchard  v.  Alexander,  157  V-  S. 
372.  at  page  383,  15  Sup.  Ct.  635,  at  page  639 
(39  I*  Ed.  737),  that  court  said:  "Of  course, 
this  power  of  reviewing  and  setting  aside  the 
action  of  the  local  land  (^cers  is,  as  was 
decided  in  Cornelius  v.  Eessel,  128  U.  S. 
456  [9  Sup.  Ct  122,  32  L.  Ed.  482],  not  ar- 
bitrary and  unlimited.  It  does  not  prevoit 
Judicial  inquiry.  Johnson  v.  Towsley,  13 
WalL  72  [20  L.  Ed.  485].  The  party  who 
makes  proofs,  which  are  accepted  by  the  local 
land  officers,  and  pays  his  money  for  the 
land,  has  acquired  an  int^est  of  which  he 
cannot  be  arbitrarily  dliqK)e8e8sed.  His  ia- 
terest  is  subject  to  state  taxation.  Carroll 
V.  Saiford,  8  How.  441  [11  L.  Ed.  671] ;  Wlth- 
erspoon  t.  Duncan,  4  Wall.  210  [18  L.  Ed. 
339].  The  government  holds  the  legal  title 
in  trust  for  him,  and  he  may  not  be  dlspos- 
BCBsed  of  his  equitable  rights  without  due 
process  of  law.  Due  process  In  such  case  im- 
plies notice  and  a  hearing.  But  this  doea 
not  require  that  the  hearing  must  be  in  the 
courts,  or  forbid  an  Inquiry  and  determina- 
tion in  the  land  department" 

There  can  be  no  doubt  therefore,  that  the 
land  department  was  authorized  to  investi- 
gate the  proofs  upon  which  the  final  certifi- 
cate was  Issued  and  to  call  for  addltiwal 
proofe.  This,  we  think,  did  not  change  the 
status  of  the  final  certificate.  It  simply  de- 
layed the  issuance  of  the  patent,  and  in  case 
of  an  adverse  ruling  by  the  land  department 
the  certificate  might  have  been  canceled.  Bat 
In  this  case  the  final  certificate  was  not  can- 
celed, and  Mr.  Haumessw  rooalned  In  pos- 
session of  his  land. 

[3]  No  case  has  been  dted  to  us  which 
holds  that  an  adverse  proceeding  such  as  this 
relieves  the  land  from  taxation.  The  stat- 
utes of  this  state  (Bon.  tt  BaL  Code,  I  9140) 
provide:  "The  assessor  must  assess  all  im- 
provements on  public  lands  as  personal  prop- 
erty until  the  settler  thereon  has  made  final 
proof.  After  final  proof  has  been  made,  and 
a  certificate  issued  therefor,  the  land  Itsrif 
must  be  assessed,  notwithstanding  the  patent 
has  not  been  Issued." 

It  is  clear,  therefore,  that  under  the  stat- 
ute this  land  was  subject  to  taxation  unless 
the  filing  of  the  adverse  proceeding  after  the 
issuance  of  the  final  certificate  mispended 
the  right  of  the  state  to  levy  taxes  upon  the 
land.  This  question  was  before  the  Supreme 
Court  of  Minnesota  in  the  case  of  County  of 
Poft  V.  Hunter.  42  Minn.  312,  44  N.  W.  20L 
That  was  a  case  substantially  like  this.  The 
court  there  said:  "Lands  sold  by  the  United 
States  may  be  taxed  before  it  has  parted 
with  the  legal  title  by  issuing  a  patent,  and 
this  doctrine  Is  applicable  to  cases  where 
the  right  to  tiw  patoit  la  coioplete,  and  Oie 
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equitable  title  la  folly  vested  In  the  party, 
wlthoQt  anything  more  to  be  paid,  or  any  act 
to  be  done  going  to  the  fonndation  of  hla 
right.  *  •  *  The  respondent  concedes  the 
law  to  be  as  stated  above,  bnt  argues  that, 
because  the  entry  Is  suspended  and  further 
proof  required,  the  land  Is  still  public  and 
nontaxable ;  but  this  position  cannot  be  sus- 
tained. The  defendant  has  compile*!  with 
the  law  In  all  respects,  except  in  the  matter 
of  proof.  That  submitted  was  held  snffl- 
clent;  bnt  Irregularly  made.  He  has  paid  his 
money,  and  to  him  has  been  issued  a  re- 
ceiver's final  receipt,  which,  under  the  laws 
of  this  state,  la  prima  fade  evidence  of  title, 
*  *  *  and  may  be  ^ecQrded  with  the  same 
force  and  effect  tn  law,  with  respect  to  no- 
tice and  title,  as  the  patent  •  •  ♦  The 
respondent  is  the  equitable  owner  of  the 
land,  the  legal  title  only  remaining  In  the 
United  States.  He  Is  required  to  perform 
another  act,  that  Is,  to  submit  bis  proof  in 
the  regular  way;  but  this  In  no  manner 
affects  the  fonndation  of  his  rlg^t  to  the 
land.  That  is  assured,  because  be  has  com- 
piled with  the  pre-emption  law;  and  if  he 
falls  to  obtain  formal  evidence  of  title,  it 
will  be  throngh  an  omission  for  which  he  is 
responsible.  Should  this  be  the  result,  and 
the  land  revert  to  the  federal  government, 
the  question  of  its  taxation  would  be  one 
to  be  hereafter  settled,  and  In  which  re- 
spondent would  have  no  Interest  •  •  • 
It  would  be  opposed  to  sound  reason  to  -say 
that  the  state  can  be  deprived  of  its  revenue. 
If  the  suspension  be  arbitrary  and  unautbor- 
Ized,  until  such  time  in  the  future  as  It 
pleases  the  department  to  so  declare,  by  re- 
scinding Its  order  or  otherwise;  and  it 
wonld  be  nnjost  to  permit  the  respondent  to 
escape  the  common  burden  of  taxation  by 
delaying  to  comply  with  the  requirements  of 
tlie  commissioner  as  to  formal  proof.  The 
land  is  taxable." 

In  Iowa,  in  Herrlck  ft  Stevens  r.  Salient 
ft  Lahr,  reported  in  140  Iowa.  690,  UT  N. 
W.  761,  132  Am.  St  Bep.  281,  the  court  In 
coBsldaing  the  same  qnestion  iwesented  here, 
said:  "The  rights  of  the  locator  In  the  prem- 
ises do  not  date  from  the  time  when  he  suc- 
ceeded in  removing  the  cloud,  bnt  ftom  the 
date  when  the  location  was  actually  made. 
It  is  the  well-eBtabllabed  doctrine  that  he 
who  has  the  right  to  property,  and  is  not  ex- 
cluded £rom  its  enjoyment,  shall  not  be  per- 
mitted to  nse  the  legal  title  of  the  covem- 
mttit  to  avoid  his  Just  share  of  taxes.  Ball- 
road  Go.  T.  Pilce^  188  n.  S.  496,  3D  Sap.  Ot 
341,  83  L.  Ed.  687.  And  the  fact  that  patent 
Is  suspended  during  some  investigation  or 
controversy  ctmceming  the  rights  of  ttie  pei^ 
son  claiming  such  patent  does  not  necessarily 
prevent  Uie  application  ta  this  rul&  Bail- 
road  Ga  r.  Patterson,  164  U.  S.  130, 14  Snik. 
Gt  077,  88  li.  Ed.  034;  Uaist  v.  Arizona, 
164  n.  8.  600,  17  Sup.  Ot  103,  41  L.  Bd.  667; 
Loan  ft  Trust  Go.  t.  Ballroad  Go.  (a  O.) 
76  Fed.  16." 


In  Farfiham  v.  Sherry,  71  Wis.  668,  37  N. 
W.  B77,  in  considering  the  same  question  we 
now  have  presented.  In  a  case  very  similar  to 
the  one  under  coosldeTation,  that  court  said: 
"The  case  of  Wis.  Cent  R.  Oo.  v.  Price  Co., 
64  Wis.  579  [26  N.  W.  93],  In  principle  is 
Identical  with  the  present  case.  The  railroad 
company  was  entitled  to  patents  from  the 
United  States  for  certain  specific  lands.  The 
government  land  officers  refused  to  Issue 
such  patents,  claiming  that  the  railroad  com- 
pany was  not  entitied  thereto,  yet  the  equita- 
ble title  was  held  to  be  in  the  railroad  com- 
pany, and  the  lands  were  held  taxable  al- 
though the  patents  were  refused.  See,  also, 
the  recent  cases  of  Wis.  Cent  R.  Co.  v.  Wis. 
River  Land  Co.,  71  Wis.  94  [36  N.  W.  837] ; 
Spless  V.  Neuberg,  71  Wis.  279  [37  N.  W. 
417,  6  Am.  St  Rep.  211].  The  question  un- 
der consideration  was  fully  discussed  In 
those  cases  by  Mr.  Justice  Cassoday,  and 
numerous  authorities  cited  bearing  upon  It 
The  opinions  and  judgments  therein  are  con- 
clusive of  the  question,  and  relieve  us  from 
the  necessity  of  further  discussion  thereof. 
*  •  •  We  hold  that  from  the  location  of 
the  land  by  Watklns  In  1867  down  to  the  sale 
thereof  In  1868  for  nonpayment  of  taxes,  the 
entire  equitable  titie  to,  and  beneficial  In- 
terest In,  the  land  In  controversy  was  In  Wat- 
kins,  by  virtue  of  bis  entry,  location,  and  pur- 
chase thereof,  and  hence  that  the  same  was 
taxable  In  1862  unless  exempted  from  taxa- 
tion by  the  act  of  1861." 

These  cases,  Is  seems  to  us,  are  in  point 
upon  the  question  here,  and  are  decLslve  of 
It  We  are  of  the  opinion,  therefore,  tbtic  the 
filing  of  the  adverse  proceeding  did  not  sus- 
pend tbe  right  of  the  state  to  collect  the  tax- 
es which  were  levied  against  the  land  pend- 
ing this  hearing,  especially  where  the  hear-' 
Ing  was  dismissed,  and  where  the  land  had 
remained  In  the  possession  of  the  locator  and 
patent  was  finally  Issued  to  blm. 

The  respondent  relies  upon  Kansas  Pac. 
Ry.  Co.  V.  Prescott,  16  Wall.  603,  21  L.  Ed. 
373.  But  that  was  a  case  where  the  court 
held  that  the  equitable  title  had  not  fully 
vested  in  the  railway  company,  because  the 
railway  company  had  not  paid  the  cost  of 
the  surv^  as  required  by  the  act  granting 
the  land  to  It.  That  was  an  act  going  to  the 
foundation  of  the  right  to  the  land.  In  this 
case  tbe  final  certificate  was  issued  upon 
proofs,  and  the  equitable  titie  thereby  fully 
vested  in  the  settler.  The  adverse  proceeding 
which  was  filed  did  not  purport  to  set  aside 
the  certificate  of  final  proof,  but  merely  had 
the  effect  to  sospraid  Issuance  of  the  patent 
until  the  proceedings  were  determined.  The 
equitable  titie  and  possession  of  the  land 
rested  In  Mr.  Haumesser  daring  that  time. 

The  Judgment  of  Uie  superior  court  is 
therefore  reversed,  and  the  cause  remanded, 
with  instmcUons  to  dismiss  the  proceeding. 

GROW,  C.  l.f  and  PAREBB,  UORBXS, 
and  FUUiEBION,  JJ.,  concur. 
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PAOIPIO  DBUO  CO.  T.  HAMILTON  et  aL 
(SnpreiM  Coon  of  WMhtncton.  Dee.  S,  1913.) 
Appbai.  and  Bbbob  (1 1199*)— BnuNiH-Pow- 

EB  AFTBB  BjnCARI>--M0DinCATIOR  or  JXTDO- 
UBNT. 

After  the  Supreme  Court  had  rendered  a 
jodsment  afflrmiiis  a  indgment  in  favor  of 
plaintiff  against  the  origmal  defendant,  and  a  re- 
mittitur was  filed,  the  trial  court  bad  no  power 
to  enter  an  order,  OD  plaintiff's  ez  parte  applica- 
tion amending  the  Judgment  so  as  to  include 
as  a  defendant  a  casualty  company,  who  was 
not  originally  a  party  bdow  or  on  appeal,  ex- 
cept that  the  Supreme  Oourfs  judgment  ran 
against  it  as  surety  for  costs;  Rem.  &  BaL 
Code,  I  1741,  providing  that  the  Sapreme 
Court's  order  on  affirmance  and  remand,  apon 
being  certified  to  the  trial  coart^  riiall  have  the 
same  force  as  if  made  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Aj>peal  and 
Error,  Cent.  Dig.  8$  4674-4676;  Dec.  Dig.  S 
119».»] 

Departmoit  1.  Appeal  from  Snpttior 
Court,  KlDf  CoQDty;  John  B.  Homphries, 
Jiidg& 

Action  by  the  Padfle  Drag  Company 
against  J.  J.  Hamilton.  From  an  order  mod- 
ifying a  Judgment  for  plaintiff  against  such 
defoidant,  by  Indading  the  Pacific  Coast 
Casualty  Company  as  a  part?  defendant,  and 
from  an  order  denying  a  motion  to  qnash 
Budi  order,  the  Pacific  Coast  Casualty  Com- 
pany appeals.  Bevursed,  with  directions  to 
vacate  the  amended  Judgment. 

Harrlscoi  B.  IfflarUn.  ut  Seattle,  for  appel- 
lant 


QOSE,  J.  This  is  an  appeal  from  an  order 
denying  a  motion  to  quash  an  order,  entered 
ex  parte,  modifying  a  Judgment  which  had 
been  affirmed  by  this  court,  and  from  the 
order  modlCylDg  the  Judgment 

The  facts  are  these:  On  the  3d  day  of 
February,  1912,  a  judgment  was  entered  In 
favor  of  the  Pacific  Drug  Company,  a  cor- 
poration, against  the  defendant  J.  J.  Ham- 
ilton, in  a  suit  then  pending  in  the  superior 
court  of  King  county.  On  the  10th  day  of 
February,  1913,  this  court  alDrmed  the  Judg- 
ment On  the  4th  day  of  March,  1913,  after 
the  filing  of  the  ranittitur  in  the  court  be- 
low, on  the  ex  parte  application  of  the  plain* 
tiff,  the  court  entered  an  order  amending  the 
judgment  so  as  "to  Include  as  party  defend- 
ant the  said  Pacific  Coast  Casualty  Company, 
a  corporation."  The  appellant  the  Pacific 
Coast  Casualty  Company,  ttiereafter  and  on 
the  25th  day  of  March  appeared  specially 
nnd  moved  the  court  to  quash  its  amended 
Judgment  on  the  ground  <])  that  it  was  en- 
tered ex  parte;  and  (2)  that  the  court  had 
no  Jurisdiction  either  over  the  subject-mat- 
ter or  of  the  person  of  the  appellant  This 
motion  was  denied.   This  appeal  followed. 

The  respondent  has  not  favored  us  with 
a  brief.  The  case  on  appeal  Is  reported  in  71 
Wash.  469,  128  Pac.  1069.  This  appellant 
was  not  a  party  to  the  original  proceeding  in 


the  court  below  or  In  this  eoort;  axcept  that 
the  Judgment  of  this  court  ran  against  It  at 
surety  for  the  costs  upon  appeal.  The  final 
disposition  of  the  ease  In  this  court  was  ttiat 
the  Judgment  "la  affirmed." 

The  respondent  made  no  application  In  this 
court  to  have  Its  Judgment  extended  to  In- 
clude the  appellant  It  was  the  duty  of  the 
court  below  to  carry  out  the  Judgment  of 
this  court  It  had  no  power  to  do  otherwtsa 
The  amended  Judgment  against  the  tippti- 
lant  was  a  nullity.  Bern.  &  BaL  Code,  | 
1741;  State  ex  rel.  v.  Superior  Cotul,  8 
Wash.  691,  36  Pac.  443;  State  ex  reL  v. 
Hatdi,  36  Wash.  164,  78  Pac.  796;  Germaii- 
American  State  Bank  t.  Sullivan,  SO  Wash. 
42,  96  Pac.  622. 

The  Judgment  of  the  lower  court  amending 
the  former  Judgment  and  the  order  of  the 
court  refusing  to  vacate  it  are  reversed,  with 
directions  to  vacata  the  amended  Judgmoit 

CBOW,  a  J.,  and  CHADWICE,  OLLIS,  and 
BCAIN,  J  J.t  concur. 


FBOSTMAN  t.  8TIREAT  ft  GOBTZ 
INV.  CO. 

(Supreme  OouTt  of  Waahingbm.  Dea  1%  1913.) 

L  Appbal  asu  Ebbob  1097*)— -Bbvizw— 
Decision  our  Pbiob  Annu— Law  of  Case. 
The  decision  <rf  the  Sapreme  Court  m  a 
prior  appeal  is  the  law  nl  the  case  on  all  veintM 

then  passed  on. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4358-436S,  4427 ;  Dec.  Dig. 
8  1097.*]  -~™^ 

2.  Appeal  ano  Ebbob  (|  1099*)— Subbequeht 
Afpbai/— Law  or  the  Case. 

Where  it  had  bem  held,  on  a  prior  appeal 
of  an  action  for  injuries  to  a  tltird  person  by 
the  omdsaion  of  an  adjacent  property  owner  to 
cover  a  sidewalk  area  during  the  reconstruc- 
tion of  an  adjoining  building,  that  ];daintifl 
was  not  a  trespasser,  but  was  lawfully  at  the 
place  wbftre  he  was  injured,  the  court's  failare 
to  include  a  clause  in  the  instmction  embody- 
ing a  finding  that  such  adjoining  owner  had 
forbidden  plaintiff  to  enter  the  sidewalk  area 
was  not  error. 

[Ed.  Note.— For  other  caaca,  see  Appeal  and 
Error,  Cent  Dig.  {I  4370-4079;  Dec.  Dig.  { 
1099.''] 

3.  Damages  ($  132*)— Pbbboral  InjuBZEa^ 

E:ccessive  Vbboiot. 

Plaintiff,  a  workman  engaged  in  installlac 
cluster  street  lights  for  the  city  within  the 
sidewalk  area  in  front  of  a  building  under  recon- 
struction, was  injured  by  a  piece  of  scantling 
thrown  from  one  of  the  npper  windows.  At  the 
trial  four  years  after  the  injury  plaintiff's  eri- 
dence  showed  that  he  was  practically  a  physical 
wreck,  and  always  would  be,  that  ne  was  con- 
stantly in  pain,  and  unable  to  sleep  except  aa 
hour  or  two  each  day,  and  had  entirely  tost  an 
earning  capacity  of  irom  93  to  $3.50  a  day. 
It  also  appeared  that  he  bad  incurred  an  indebt- 
edness of  $2,000  for  medical  attendance  and 
services.  There  was  a  difference  ot  oi^nion 
between  the  medical  witnesses;  those  testifjring 
for  plaintiff  being  of  the  opinion  that  his  Inju- 
ries were  severe  and  permanent  while  those  tes- 
tifying for  defendant  were  of  the  opinion  that  he 


*For  other  c«s«s  see  sunt  topic  and  seotloa  NUMBER  in  Dec.  IHs.  *  Abl  Dig.  Ker-No.  S«rlw  a  Rsp'r  Indsns 
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was  a  maUngfrer.  Htii,  tiuit  a  vezdlct  allowlns 
plaintiff  $10,000  vaa  not  exceadve. 

lEd.  Note.— For  other  caaei,  aee  Danuunt, 
Cent  Dig.  fl  872-888^  896:  Dee.  Dig.  | 

DenMrtment  2.  Appeal  tcom  Bopnlor 
Oonrt,  Oonnty;    Bo7d  J.  TtUnuun, 

lodge. 

Action  by  Sdward  Frostman  against  the 

Sttmt  ft  Goets  InT«Btnient  Company.  Jadg- 
ment  tor  plalntlfl;  and  defendant  appeals. 
Affirmed. 

Charles  A.  Riddle  and  Hughes,  McHlcken, 
Dorell  ft  Ramsey,  all  of  SeatQe,  for  appel- 
lant DUIon  &  Dnnaway  and  Reynold.  Bal- 
Unger  ft  Hntson,  all  of  BeatOe^  for  respond- 
eat 

MORRIS,  J.  This  is  the  second  appeal  In 
an  action  for  damages  for  personal  Injuries. 
On  the  first  aK)eal  the  Judgment  of  the  low- 
er conrt  In  dismissing  the  action  at  the  close 
of  platntifTs  erldeoce  was  reversed,  and  a 
new  trial  ordered.  This  has  been  had,  and, 
plaintiff  having  obtained  Terdict  and  Judg- 
ment, defendant  now  appeals. 

[1]  The  facts  will  be  found  stated  In  the 
opicion  on  the  first  appeaL  66  Wash.  60S, 
118  Pac.  742.  Many  of  the  points  now  relied 
upon  aa  wror  were  or^d  in  support  of  the 
first  Judgment,  where  it  was  contended  that 
the  Judgment  appealed  from  was  proper,  be- 
cause plaintiff  was  a  trespasser,  and  that 
the  absence  of  the  staging  was  not  the  prozl- 
mate  cause  of  the  injury.  These  contentions 
were  overruled,  and  it  was  held  that  plain- 
tiff was  not  a  trespasser,  that  he  was  law- 
fully within  the  sidewalk  area,  and  that  the 
proximate  cause  of  the  injury  was  the  ab- 
sence ot  the  staging  required  by  the  dty 
ordinance.  The  first  opinion  is  conclusive  of 
all  points  the»  passed  npcm,  and  disposes  of 
all  the  errors  now  urged  save  a  few.  It  is 
now  urged  that  respondent  was  guilty  of  con- 
trUmtory  n^igenoe  In  law.  The  only  facts 
now  before  the  court  that  were  not  before 
the  court  on  the  first  appeal  are  such  as  were 
brought  out  In  appellant's  evidence^  and  we 
do  not  find  that  they  are  sufficient  to  change 
the  result  then  reacdied,  that  the  cause  should 
have  been  submitted  to  the  Jury. 

It  is  said  that  the  first  record  r^tea  to  the 
obstruction  between  the  street  proper  and 
the  sidewalk  area  as  an  accumulation  ttf 
debris  sufficient  to  impede  public  travel 
across  it ;  while  the  evidence  In  this  record 
discloses  that  what  was  then  loferred  to  as 
an  accumulati<m  of  ddbrls  was  stone  and 
brick  taken  from  the  dismantled  wall,  and 
neatly  and  compactly  piled,  mafclng  a  loose 
mil  six  or  dght  feet  high  along  the  front  of 
the  building.  This  is  probably  true;  but  it 
la  also  aliown  that  respondent,  could  easily 
hare  passed  this  pile  through  openings  left 
for  the  workmen  engaged  on  the  building,  so 
that  it  does  not  materially  altar  the  situation 
so  far  as  the  questions  of  trespass,  assump- 


tion of  rlalE,  and  oontxibatoiT  ***g**g— ^  an 
concerned.  Nor  does  It  chaiiKe  the  Mtoatfoi 
from  which  It  was  found  on  the  first  tppeal 
that  the  lack  of  staging  was  the  proximate 
cause  of  the  Injury. 

[2]  Error  Is  also  predicated  upon  the  giv- 
ing of  an  Instruction  and  the  refusal  to  give 
tiuree  otlier&  Two  of  those  it  is  said  were 
refused  we  find  actually  ^ven  In  the  lan- 
guage requested.  The  third  was  given  aa  r»> 
quested,  save  that  the  court  omitted  one 
clause  embodying  a  floding  that  the  appellant 
had  forbidden  respondent  to  enter  the  side- 
walk area.  It  having  been  held,  as  the  law 
of  the  case  on  the  first  apiwal.  that  respond- 
eat  was  not  a  trespasser,  and  that  he  was 
lawfully  at  the  place  where  he  was  injured, 
the  failure  to  Include  this  clause  was  not  er- 
ror. 

The  instruction  objected  to  is  this:  "The 
mere  fitcts,  If  yon  find  them  to  be  facts,  that 
the  dty  granted  a  permit  to  the  defendant  to 
deposit  material,  tools,  etc.,  upon  the  side- 
walk area  in  front  of  the  Seattle  Theater 
Building,  and  that  there  was  no  staging  over 
It,  would  not  make  plaintiff's  work  there  un- 
lawful. If  his  work  called  him  to  the  area, 
and  if  you  find  that  the  evidence  does  not 
show  that  he  was  unlawfully  where  he  was, 
he  had  a  right  to  be  there." 

We  see  no  objection  to  it,  and  appelant 
calls  our  attention  to  none.  The  first  part, 
viz.,  that  the  permit  to  deposit  material  and 
tools  upon  the  sidewalk  area  and  the  absence 
of  staging  would  not  make  plaintiff's  work 
unlawful,  must  now  be  h^  to  be  the  law, 
since  on  the  first  appeal,  with  all  these  facts 
before  the  court.  It  was  said  that  respond- 
ent was  lawfully  within  the  sidewalk  area. 
Aa  to  the  second  part,  it  requires  no  reason- 
ing to  say  that  respondent  had  a  right  to  be 
where  he  was  at  work,  if  the  evidence  did 
not  show  he  was  there  unlawfully. 

[3]  It  Is  next  urged  that  the  verdict  of 
$10,000  was  excessive.  Unfortunately  thwe 
was  much  dispute  and  contradiction  betweoi 
the  medical  men  as  to  respondent's  present 
condition.  Those  testifying  for  respondent 
said  his  injuries  were  severe  and  permanent ; 
while  ai^Uanfs  witnesses  were  of  the 
opinion  that  respondent  was  a  malingerer. 
Whatevw  our  opinion  may  be  of  the  fact,  we 
cannot  usurp  the  function  of  the  jury,  and 
say  that  they  have  erroneously  dedded  a 
Question  of  fact  If  there  was  no  dispute  as 
to  respond^t's  pbytdcal  condition,  we  could 
say  whether  or  not,  in  oar  Jud^ent,  the 
damages  allowed  were  mora  than  compen- 
satory, and  under  sncdi  drcomstances  ap- 
pellate courts  ftequently  do  say  that  ver- 
dicts are  excessive.  But;  where  there  la  a 
sharp  conflict  as  to  the  damages  sustained, 
the  verdict  becomes  a  finding  of  fact,  which  we 
are  not  at  liberty  to  disturb,  unless  we  could 
say,  assuming  the  theory  of  respondent  as  to 
the  extent  and  nature  of  his  injuries  to  be 


•For  oUwr  gum  m*  muo*  topic  aad  tacUoa  NUHBBB  in  Deo.  Dig.  *  Am.  Dig.  iUjr-No.  SeriM  *  Rap'r  lotesw 
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eonteet  the  amount  awarded  la  exoeaslTe. 
Thla  we  cannot  do  In  this  case.  Four  years 
have  paseed  since  tbe  Injtuy.  There  was  evt 
d«ice  that  responcLait  had  tost  an  earning 
power  of  from  $3  to  $3.00  per  day;  that-he 
was  practically  a  idiysical  wreck,  and  always 
would  be;  that  he  was  constantly  in  pain, 
unable  to  sleep  except  an  hour  or  two  each 
day ;  that  he  has  incurred  an  indebtedness 
of  ^,000  for  medical  attendance  and  serv- 
ices. If  this  is  true,  and  the  jury  by  the  ver- 
dict say  it  is,  we  refiise  to  say  the  verdict 
is  excessive. 

We  find  no  reason  for  disturUng  the  Jadff- 
ment,  and  it  is  affirmed. 

OBOW,  a  J.,  and  PABKEB,  MOUNT,  and 
FULLSmTON,  JJ.,  concur. 


STATE  T.  CHIN  SAH. 

(Supreme  Court  of  WaBhington.  Dec  12, 1918.) 

Cbiminal  Law  (S  564*)--SnFFXOiBKOT  or  Bvz- 
DSNcx — Venue  of  Offense. 

On  a  criminal  trial,  where  tlie  testimony 
taken  as  a  whole  clearly  showed  that  the  wit- 
nesses referred  to  the  city  of  Bellingham,  and 
no  doubt  could  have  remained  in  the  minds  of 
the  jury  as  to  situs  of  the  crime,  and  one  wit* 
nes8  testiSed  that  the  restaurant  "where  the 
crime  was  supposed  to  have  been"  was  located 
in  Bellingham,  Whatcom  county,  the  venue  of 
the  offense  in  Whatcom  conn^  was  aufflcientiy 
proved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SJ  726,  1277-12S4 ;  Dec.  Dig.  8 
504.*] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  County ;   Ed.  B.  Bardln, 

Judge. 

Chin  Sam  was  convicted  of  crime,  and  he 
appeals.  Affirmed. 

Crowder  &  Crowder  and  Hans  Brlggs,  all 
of  Seattle,  for  appellant  Frank  W.  Blxby, 
of  Bellingham,  for  the  Stat& 

CHADWICK,  J.  Appellant  Is  charged 
with  having  committed  a  crime  In  tbe  county 
of  Whateom,  state  of  Washington.  He  was 
convicted,  and  has  brought  bis  case  to  us  on 
appeal. 

Two  questions  are  submitted  for  our  de- 
termination: First,  was  tbe  venue  of  tbe 
crime  proven;  and,  second,  is  tbe  verdict 
sustained  by  the  evidence? 

No  witness  was  asked  the  direct  question 
whether  the  crime  was  committed  in  What- 
com county,  but  the  testimony  taken  as  a 
whole  dearly  shows  that  the  witnesses  bad 
reference  to  the  CII7  of  Bellingham,  and 
that  no  doubt  could  have  remained  in  the 
minds  of  the  Jury  as  to  the  situs  of  the 
crime.    12  Gyc.  494. 

One  witness  testified  as  follows:  "Q.  Ton 
know  where  the  restaurant  is  where  this 
defendant  held  out  and  was  tbe  cook;  you 
know  where  It  is  In  Bellingham?  A.  Where 
the  crime  was  supposed  to  have  been?  Q. 


Tes.  A.  Yea.  Q.  And  that  restaurant  is 
located  In  BeUlngbam,  Whateom  comity, 
Wash.?  A.  Yes.  air."  This  la  sufficient  proof 
of  the  venue  under  the  authority  of  State 
T.  Fetterly,  88  Wash.  602.  74  Pac  810;  State 
T.  Kincaid,  09  Wash.  27i,  124  Pac.  684. 

The  evldeioe  In  this  case  la  too  revolting 
to  dlacuBs.  Wfl  have  read  it,  and  have  no 
hesitation  In  saying  that  if  the  testimoDy 
of  the  state  la  to  be  believed,  no  verdict  oth< 
er  than  the  one  rendered  could  have  been  re- 
turned. 

Affirmed. 

CDSOW.  G.  J.,  and  GOBB^  BLLIB,  and 
MAIN,  JJ..  concur. 


McCULLOrOH  V.  PTJGET  SOUND  REAMT 

ASSOCIATES. 
(Supreme  Court  of  Washington.  Dea  S,  1918.) 
Appeaz.  and  Ebbob  (I  1008*) — Judohent— 

CONCLtTSIVXNEBS. 

The  court,  on  an  appeal  whltdi  Invi^Tes 
questions  of  fact  only  will  not  disturb  the  jnd^ 
ment  where  it  cannot  say  that  tiw  trial  court 
erred  in  finding  that  tbe  aocceaafol  par^  estab- 
lished his  case  by  a  preponderance  of  tfK  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8955-3060,  3962-3068 ;  Dec. 
Dig.  {  1008.*] 

Department  1.  A|^»eal  from  Superior 
Court,  King  County;  Kenneth  >f'w<**T'ti?«*i 
Judge. 

Action  by  Fred  D.  McCuUough  against  the 
Paget  Sound  Realty  Associates.  From  a 
judgment  for  plaintU^  defendant  appeals. 
Affirmed. 

Gorwin  S.  Shank  and  Horatio  O.  Belt,  both 
of  Seattle,  for  appellant  Louis  B.  Shela, 
of  Seattle  for  lespcmdent 

PER  CURIA&f.  This  is  a  suit  upoa  an 
express  parol  contract  for  tbe  recovery  of  a 
money  Judgment  There  was  a  Judgment  for 
the  plaintiff.    Tbe  defendant  has  appealed. 

Tbe  appeal  involves  questions  of  fact  only. 
We  cannot  say  upon  the  record  that  the  court 
was  in  error  in  concluding  that  the  plaintiff 
had  established  bis  case  by  a  pr^KHidecaDoe 
of  the  evldeiHie. 

Affirmed* 


BOB  et  aL  v.  WALSH  et  aL 
(Supreme  Court  <rf  Washington.  Dec.  18;  1B1&) 
En  Bana  On  r^earing.  Petition  doisA- 
For  former  oidnion,  see  185  Pac.  1631 

PER  CURIAM.  Both  tbe  appellants  and 
the  respondents  have  filed  petitions  for  a 
rehearing  of  this  case,  upon  the  ground  that 
tbe  opinion  is  not  clear  whether  the  defend- 
ants under  the  answer,  if  proved,  are  enti- 
tled to  the  fee  or  an  easement  In  the  strip  of 
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land  21.6  liute  yM»,  or  wbetber  the  strip 
of  land  ^tmds  the  lensth  o<  the  tot  or  mere- 
ly the  length  of  the  bnlldli^ 

In  order  to  make  these  questions  clear  we 
now  state:  That  If  the  auctions  In  the 
answw  are  proved  to  the  effect  that  the  Ten- 
ders r^wesented  to  ttie  TOideea  that  the 
bolldlng  and  walk  were  wholly  npon  lot  10, 
the  Tenders  and  their  snccessors  are  bound 
by  that  reiffesmtfttlon  to  Hib  extent  tiiere- 
of,  and  title  vested  according  to  the  represm- 
tatiott.  If  the  representations  were  Implied, 
the  title  of  the  strip  vests  in  the  vendees  only 
In  so  far  as  It  Is  covered  by  0ie  improve- 
ments. If  the  anMillantB  fall  to  inove  that 
the  representations  were  made  as  to  the  loca- 
tion of  the  building  or  the  lot  line,  then  the 
respondents  are  to  recover  to  tho  tme  line. 

Ttuae  Is  no  merit  In  tile  other  qoestionB 
presented  in  the  petition  for  rehearing  and 
hearing  en  banc. 

The  petitions  are  therefore  denied. 


BECKER  V.  8UNNYSIDE  LAND  &  INVEST- 
MENT CO.  et  aL 

(Supreme  Court  of  Waahlngton.  Dec.  15, 1813.) 

1.  Fbaud  a  23*)— Actions  tob  Hisubpxb- 
SBNTATiON— Liability. 

Where  plaintiff,  a  parcbaser  of  land,  knew 
nothing  aboat  alkali  land,  and  that  fact  was 
commanlcated  to  defendant  who  consummated  a 
sale,  defendant  was  liable  for  miBrepresentations 
as  to  the  freedom  of  the  land  sold  from  alkali, 
even  tbongb  the  parties  made  an  inspection  of 
the  land,  it  appearing  that  do  one,  unless  famil- 
iar with  alkali  land,  could  distinguish  it  b;  bare 
inspection,  for  the  parties  did  not  deal  at  anas' 
length :  defendant  having  knowledge  which  was 
unavailable  to  plaintiff. 

["Ed.  Note.— For  other  eases,  see  BVand,  Gent 
£Hg.  I  68;  I>e&  Dig.  |  28.*] 

2.  Affkai.  and  Ebkob  Q  1002*)— ■Rbvixw-' 

convliotino  evidknce. 

A  verdict  of  the  jury  on  conflicting  evidence 
will  be  affirmed  on  appeaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cwt.  Dig.  $8  3836-^7;  Dea  Dig.  { 
1002.*] 

Department  2.  Appeal  from  Snp^lor 
Court,  Yakima  Conntr;   Tbo&  EL  Giai^, 

Judge. 

Action  by  Charles  Becker  against  the  Snn- 
nyslde  Land  &  Investment  Company,  a  corpo- 
ration, and  others.  From  a  judgment  for 
plaintiff,  the  defendant  named  appeals.  Af- 
firmed. 

Stephen  E.  Chaffee,  of  Sunnyslde;  and  Woi- 
de  4b  Taylor,  of  North  Taklma,  for  appellant 
X  M.  Dnnn,  of  Snnnyslde,  for  le^ondent 

MAIN,  X  This  action  was  brought  for  the 
purpose  of  recovering  damages  on  account  of 
fiilse  and  fraudulent  representations  in  the 
gale  of  land.  On  February  4,  1810,  and  for 
some  years  mrior  thereto,  A.  N.  Swigart  and 
wife  were  the  owners  of  a  40«cre  tract  of 
land  in  Yakima  county.  Wash.   The  defend- 


ant Snnnyslde  land  ft  Investmmt  Omnpany, 
a  corporation,  was  the  agent  of  Swigart  and 
wife  i;or  the  purpose  of  nniotlatlng  the  sale 
of  this  land.  The  plaintUI  for  many  years 
bad  been  a  resident  of  Western  Washti^iton 
and  was  a  stranger  in  Yakima  county.  He 
knew  nettling  about  alkali  lands  or  how  to 
dlstlngnldL  ttmn.  On  F^maiy  3,  1010, 
while  en  route  to  Uabton  for  the  purpose  of 
Investigating  with  a  view  to  purchasing  land 
ther^  he  met  one  A.  Wilmot,  with  whom  he 
had  been  aoqualnted  for  a  number  of  years. 
Wllmot  persuaded  him  not  to  go  to  Mabton, 
but  to  stop  at  Sunnyslde.  This  the  plaintiff 
finally  consented  to.  The  train  upon  wiUdi 
they  wore  arrived  at  the  l&tter  place  during 
the  morning  of  February  4tb.  Immediately 
upon  leavtog  the  train,  Wllmot  took  the 
plaintiff  to  the  office  of  the  defendant,  and 
there  Introduced  him  to  H.  L.  Miller.  Wil- 
mot testiflee  tiiat  he  told  Miller  that  the 
plaintiff  was  a  friend  of  his  from  Seattle; 
that  he  had  been  farming  on  the  West  side, 
and  had  come  over  to  Eastern  Washington  to 
look  at  land;  that  he  did  not  know  anything 
about  irrigated  land  or  alkali  land,  and  re- 
quested that  MUler  do  the  beat  he  could  for 
him  and  give  him  a  good  piece  of  land. 
Becker  testlfled  that  he  told  Miller  at  this 
time  that  be  wanted  a  good  piece  of  laud 
which  would  produce  alfalfa,  potatoes,  and 
other  farm  produce;  that  he  knew  nothing 
of  the  country  there,  and  would  leave  it  to 
Miller  to  select  for  blm  such  land  as  he 
wanted.  Soon  thereafter.  Miller  secured  a 
conveyance,  and  be  and  the  plaintiff  drove 
Into  the  country  and  after  looking  at  one  or 
two  pieces  of  land  casoaUy,  came  to  the 
40  owned  by  the  Swlgarts.  Here  they  got 
out  of  the  conveyance  and  walked  across  the 
land.  When  approaching  the  southwest  cor- 
ner thereof,  Miller  told  the  plaintiff  that 
there  was  five  or  six  acres  of  alkali  land  at 
that  point  Becker  testlfles  that  he  then  In- 
quired of  Miller  as  to  the  remaining  portlou 
of  the  land,  and  that  MUler  told  him  It  was 
all  good  land,  and  would  produce  hay,  pota- 
toes, and  other  farm  products,  and  that  there 
was  no  alkali  on  it  It  appears  from  the 
evidence  on  the  part  of  the  plaintiff  that  at 
this  time  practically  the  entire  south  20 
acres  of  the  land  was  Impregnated  with 
alkali;  that,  at  the  time  of  the  year  they 
were  there,  one  not  familiar  with  alkali  land 
would  not  be  able  to  ascertain  Its  condition 
by  an  Inspection,  while  one  who  was  familiar 
with  land  of  this  character  would  readily  rec- 
ognize It  Upon  returning  to  Sunnyslde  this 
day  the  plaintiff  contracted  for  the  purchase 
of  the  Swigart  40,  and  moved  upon  the  same 
In  about  a  month  thereafter.  He  did  not 
discover  that  about  one-half  of  the  40  was 
alkali  until  after  he  had  moved  upon  the 
land.  He  lived  upon  the  place  and  farmed  it 
for  two  seasons.  On  or  about  April  26, 1812, 
the  present  action  was  begun  to  recover  dam- 
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ages,  the  plaintiff  rtaiming  tbat  be  had  been 
defrauded  In  that  MUler  had  jnlsrepxesented 
to  him  the  character  of  the  south  20  acres 
of  the  W  other  than  tlu  0  or  6  acres  In  the 
eonthwest  comer.  The  cause  was  tiled  to 
the  court  and  a  jury.  A  Judgment  of 
nonsnlt  was  entered  as  to  bwigart  and  wife. 
As  to  the  Snnnyslde  Land  k  inTestment  Com- 
puiy,  tlie  question  whether  or  not  there  had 
been  fraudulent  and  false  t^iresentatlons 
was  submitted  to  the  Jnt7'  A  verdict  was 
returned  for  the  plaintiff  In  the  sum  of 
|l,2t!0L  Motion  for  new  trial  being  made 
and  orermled,  Judgment  was  entered  upon 
the  verdict  The  Snnnystde  Land  &  Invest- 
ment Company  appeals. 

[1]  The  appellant  argues  that  since  tliere 
was  DO  fiduciary  relation  existing  between 
the  parties  and  the  respondent  had  an  op- 
portunity of  inspecting  the  land,  there  was 
not  sufficient  evidence  to  Justify  the  court  In 
submitting  the  question  to  the  Jury.  But 
this  contention  overlooks  the  fact  that  the 
means  of  knowledge  as  to  the  condition  of 
the  land  was  not  equally  open  to  the  parties, 
and  that  the  respondent;  knowing  nothing 
about  alkali  land,  would  not  be  able  to  ascer- 
tain its  condition  from  an  inspection.  In  the 
recent  case  of  Stewart  v.  Larkin,  134  Pac. 
186,  it  Is  said:  "It  has  always  been  the  law 
that,  where  the  parties  deal  as  strangers,  and 
the  means  of  knowledge  are  equally  avail- 
able, and  the  lands  subject  to  the  inspection 
of  the  purchaser,  and  he  avails  himself  of  the 
opportunity  of  Inspection  afforded  him,  he  can- 
not be  heard  to  say  that  he  has  been  deceived, 
even  though  the  truth  has  been  withheld  from 
him,  or  the  facts  misrepresented,  as  the  true 
facts  are  as  available  to  him  and  as  much 
within  his  knowledge  as  that  of  the  one  with 
whom  he  deals"  (citing  previous  decisions  of 
this  court).  Applying  this  rule  to  the  facts 
In  the  present  case,  It  was  the  duty  of  the 
trial  court  to  submit  to  the  Jury  the  matter 
as  to  whether  or  not  there  had  been  fraudu- 
lent representations.  If  the  plalntifiTs  evi- 
dence Is  to  be  believed,  then  the  means  of 
knowledge  were  not  equally  available  to  the 
seller  and  the  purchaser.  Neither  would  an 
inspection  of  the  land  by  the  purchaser  who 
was  not  fomillar  with  alkali  land  apprise 
him  of  Its  condition. 

Many  other  assignments  of  error  are  set 
out  and  argded  in  the  brleCs.  In  the  limited 
space  allotted  to  an  opinion  a  discussion  of  all 
these  claims  of  error  would  not  be  possible. 
It  Is  sufficient  to  say  that  the  record  has 
been  read  with  care,  and  all  the  assignments 
of  error  considered.  We  do  not  find  substan- 
tial merit  in  any  of  them. 

[2]  The  inimary  question  In  the  case  was 
one  of  fact  If  the  evidence  on  the  part  of 
the  respondent  is  believed,  it  was  sufficient 
to  establish  fraudulent  misrepresentations. 
On  the  other  band,  if  the  evidence  on  the 
part  of  the  appellant  correctiy  presents  the 


facts,  then  the  respondoat  was  not  orer- 
reached.   Upon  this  conflicting  evidence  the 
Jury  found  for  the  plalntlfl: 
^e  Judgment  will  be  afllnned. 

GROW,  a  J.  and  ELLIS,  MOBSIS,  and 
FULLBRTON.  JJ.,  concur. 


KEXiLT  T.  HAHn/TOM  et  aL 
(Supreme  Court  of  WasbingtoQ.  Dec.  6,  WiS.) 

1.  GOUNTIBS   (S  113*)— POWXBS  Or  COKlUfl- 
BX0NEB8— GONSTBnCTIOH  OF  OOUBTHOU&E. 

Rem.  &  Bal.  Code,  {  8880,  provides  that 
the  county  commisrioners  shall  provide  for  the 
construction  of  neceBsary  public  buil^ngi,  but 
does  not  require  them,  in  sabmitting  to  the 
electors  a  proposed  construction  bond  issue,  to 
submit  plans  for  such  building.  County  com- 
missioners who  were  guilty  of  no  fraud  in  the 
matter  sabsiitted  to  tne  electors  of  a  town  a 
resolution  aotborizing  the  Issaance  of  bonds  not 
to  exceed  $950,000  for  the  construction  of  s 
courthouse,  and  at  a  regular  election  the  res- 
olution was  carried.  Seld,  that  the  legality 
of  such  issue  was  not  destroyed  by  the  fact  that 
prior  to  such  election  advocates  of  the  resolu- 
tion circulated  letteis  and  photographs  to  show 
the  building  which  could  be  erected  for  that 
amount,  and  that  it  was  within  the  power  of 
the  commissioners  after  election  to  determiQe 
the  plans  and  specifications  for  the  building 
to  be  constructed,  and  to  erect  a  smaller  build- 
ing than  that  shown  by  the  pre-election  letten 
and  pictures. 

[Ed.  Note.— For  other  cases,  see  Counties^ 
Cent  Dig.  It  174r-180;  Dec.  Dig.  i  113.*1 

2.  GounriEB  (S  113*>— Powbss  of  Coosrr 

COIOEZSSIONBBS— ConKTT  BtJILDINOS. 

In  tiie  absence  of  fraud,  the  deddon  of 
county  commissioners,  charged  by  statote  with 
the  coDstructioD  of  courthouses,  as  to  the  char- 
acter of  courthouse  needed,  is  finaL 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  ({  174-180;  Dec  Dig.  |  113. •] 

3.  CouNTZBS  (I  113*)— Powers  of  Goioos* 

SIONBBS— RxSOLUnOH  SUBICITTXD  TO  VOT- 
KBS— POUnOAL  MATTEBSt 

Where  county  commissioners  charged  by 
statute  with  the  construction  of  public  build- 
ings regularly  submitted  a  resolution  to  voters 
(or  the  issuance  of  courthouse  bonds  to  the 
amount  of  f9o0,000,  without  indudtug  the  spec- 
ifications for  the  builduig  in  the  resolntioa 
voted  on,  the  (act  that  a  large  number  of  vot- 
ers voted  in  favor  of  the  issue  on  the  ground 
that  the  and  coanty  were  to  construct  the 
bnUdlng  Jointly,  or  the  reasons  influencing  the 
votes  (or  or  against  the  issue,  could  not  be  con- 
sidered, since  they  were  political  and  could 
not  affect  or  control  the  comoiisdoner^  final 
action, 

[Ed.  Note. — For  other  cases,  see  Counties, 
Gent  Dig.  U  174-180;  Dec.  Dig.  {  113.*1 

En  Bane.  Appeal  from  Superior  Gourt 
King  County;  Everett  Smltii,  JwSge. 

Injunction  by  Fred  W.  Kelly  against  A 
L.  Hamilton  and  others  composing  the  Board 
of  County  GommlsslonerB  of  King  Oounty, 
and  othws.  Judgment  for  plaintiff,  and  de- 
fendants appeat  Reversed,  and  action  dis- 
missed. 
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Jolm  7.  MnrsSky  snd  Bobt  H.  Brans,  botb 
of  Seattle  for  ajwellanta.  Carkeek,  McDon- 
ald &  Kapp,  Irving  M.  Clark,  Jackson  Slls- 
Iwiigh,  France  &  Helsell,  and  Bobert  O. 
Saunders,  all  of  Seattle,  for  resiHmdent  J. 
A.  Stratton  and  Peters  &  Powell,  all  of  Seat- 
tle, amid  cnxiee. 

MOUNT,  J.  This  action  was  brongtkt  by 
a  taxpayer  of  King  county  to  restrain  tbe 
board  of  county  commissioners  from  pro- 
ceeding to  tbe  sale  and  delivery  of  f9SO,000 
worth  of  King  county  courthouse  bonds,  and 
to  restrain  the  commissioners  from  erecting 
a  proposed  county  building  In  said  county 
with  the  proceeds  of  the  bonds. 

The  complaint  alleges.  In  substance:  That 
the  county  commissioners  of  King  county 
prior  to  the  general  election  in  NoTwt>er, 
1912,  entered  Into  a  conspiracy  for  unlaw- 
fully ex[>ending  county  funds.  That  they 
frandulently  misrepresented  to  the  voters 
that  an  adequate  public  bnlldlng  Cor, county 
purposes  conid  be  erected  on  a'  site  then 
owned  by  the  county  for  the  maximum  cost 
of  $950,000.  That  In  furtherance  of  the  con- 
spiracy they  contracted  with  an  architect  to 
prepare  plans  and  specifications  for  such 
building.  That  the  plans  submitted  by  the 
architect  provided  for  a  present  building  of 
seven'  stories  covering  the  entire  block  of 
ground  on  a  foundation  capable  of  support- 
ing a  structure  of  20  stories  high.  That 
It  was  then  known  to  the  commissioners  Uiat 
Buch  a  building  could  not  be  constructed  for 
any  sum  less  than  $1,600,000.  That  th^ 
submitted  to  the  voters  of  King  county  under 
an  official  resolution  the  proposition  of  Issu- 
ing county  bonds  not  in  excess  of  $950,000 
for  the  construction  of  the  building,  and  also 
an  alternative  proposition  of  Issuing  bonds 
not  In  excess  of  $1,400,000  for  the  purchase 
of  a  site  and  the  erection  of  a  county  build- 
ing thereon  Id  the  north  end  of  the  city  of 
Seattle.  That  the  commissioners  had  no 
information  as  to  the  cost  of  the  county 
building  and  the  site  therefor,  but  that  the 
sums  named  In  both  propositions  were  arbi- 
trarily and  fraudulently  fixed  so  as  to  favor 
the  site  already  owned  by  the  county,  and 
with  the  furthOT  Intent  of  building  a  struc- 
ture on  said  site  which  would  cost  far  in  ex- 
cess of  $950,000.  That  the  commissioners, 
prior  to  the  election,  represented  to  the  voters 
by  letters,  circulars,  photographs,  and  other- 
wise, that  an  adequate  seven-story  building 
could  and  would  be  built  over  the  whole  of 
the  present  property  for  the  maximum  cost 
of  $950,000.  That  three-fifths  of  the  electors 
voted  on  the  proposition  so  submitted  in 
'  favor  of  a  bond  issue  of  $950,000  for  the  pro- 
posed building  at  a  maximum  cost  of  $950,000. 
That  after  the  election  the  commissioners 
ratified  the  plans  as  previously  outlined  by 
the  architect,  which  were  the  plans  and 
drawings  on  exhibition  prior  to  the  election,, 
and  directed  the  detailed  completion  thereof. 
That  they  are  about  to  Issue  bonds  in  tbe 


sum  of  t8B0,0P0  for  starting  Uw  construc- 
tion of  the  proposed  building,  well  knowing 
that  $960,000  will  not  complete  tbe  same  ac- 
cording to  the  plans  prepared  by  the  archi- 
tect^ but  Intmdlng  to  construct  a  building 
which  will  cost  for  In  excess  of  that  sum. 
The  praya  of  the  complaint  la  for  an  Injunc- 
tion prohibiting  tbe  issuance  of  the  bonds 
80  voted,  and  forbidding  In  any  event  the 
letting  of  a  contract  tor  a  bnlldlng  to  cost 
completed  In  e»!eBS  of  $960,000,  and  restrain- 
ing the  expending  of  a  sum  In  excess  tliereof 
In  tbe  erection  of  such  a  boUdli^ 

After  a  demurrer  to  the  complaint  had 
been  interposed  by  the  defendants,  which 
was  waived  before  hearing  thereon,  the  de- 
fendants filed  an  answer  denying  any  false 
and  fraudulent  r^resentattons  on  the  part 
of  any  of  them.  The  answer  admits  the 
submission  to  a  vote  of  two  bond  pnqwsi- 
tions,  but  denies  that  eithw  proposition  qwc- 
ified  any  plans  for  the  building  under  con- 
templation. The  answer  further  allies  that 
the  conunlssloners  were  about  to  proceed 
with  the  construction  of  a  county  building 
to  cost  not  In  excess  of  $950,000  frdm  the  pro- 
ceeds of  the  authorized  bond  Issue. 

At  tbe  trial  of  the  case  it  appeared  with- 
out any  dispute  that  prior  to  September  30, 
1912,  the  city  council  of  tbe  dty  of  Seattle 
and  the  county  commissioners  of  the  county 
of  King,  In  wtiich  county  Seattie  Is  situated, 
considered  the  feasibility  of  constructing  a 
building  for  tlie  joint  use  of  the  city  of  Seat- 
tle and  tbe  ofilcers  of  the  county  of  King. 
After  a  Joint  meeting  of  the  city  council 
of  the  dty  of  SeatUe  and  the  board  of  coun- 
ty commissioners  of  King  county,  a  resolu- 
tion was  passed,  In  effect,  that  such  a  build- 
ing should  be  constructed.  An  architect  was 
thereafter  employed  to  prepare  tentative 
fioor  plans  for  such  a  building  and  submit 
the  same  to  the  county  commissioners  of 
King  county.  On  September  30th  the  county 
commissioners  of  King  county  passed  a  reso- 
lution as  follows:  "Tills  matter  coming  on  for 
hearing  before  the  board  on  the  30th  day  of 
September,  1912,  at  the  regular  meeting  hour 
of  said  board,  and  the  board,  after  due  con- 
sideration given  to  said  subject,  find  It  to  be 
for  the  best  Interests  of  King  county  and 
the  people  thereof,  that  said  board  should 
submit  to  the  qualified  electors  of  King  coun- 
ty, at  the  general  dection  to  be  hdd  in  King 
county,  on  the  Gth  day  of  November,  1912, 
the  question  of  Issuing  certain  county  twnds 
for  strictly  county  purposes,  to  procure  mon- 
ey for  the  construction  of  a  courthouse  upon 
the  property  now  owned  by  King  county  at 
the  corner  of  Third  avenue  and  James  street 
In  the  d^  of  SeatUe,  legally  described  as 
block  33,  C.  D.  Boren's  addition  to  the  dty 
of  Seattle,  King  county,  Washington.  Said 
proposition  shall  be  stated  as  follows:  Shall 
the  board  of  county  commissioners  of  King 
county,  Washington,  be  authorized  to  issue 
the  negotiable,  coupon,  county  bonds  of  King 
county  In  and  to  the  aggregate  amount  of 
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not  to  exceed  $850,000  or  so  much  thereof  u 
may  be  necessary,  *  •  •  and  by  and 
tbroi^h  ttie  board  of  county  oommlsBlonera 
of  King  county,  coiUract  Indsbtedneaa  by  sell- 
ing said  bonds  or  portions  thereof  from  time 
to  time  at  not  less  tban  par;  and  expend  or 
cause  to  be  expended  under  the  direction  and 
subject  to  the  approval  of  said  board,  all  the 
proceeds  of  said  sale  to  constmct  and  In  aid 
of  the  constmcUon  of  said  courthouse  upon 
said  site?'  Upon  the  same  date,  the  board 
passed  another  resolution  submitting  to  the 
electors  of  the  county  the  proposiUon  of  Is- 
suing $1,400,000  worth  of  county  bonds  for 
the  purpose  of  acquiring  a  site  and  constmet- 
Ing  a  building  in  the  north  mi  of  the  dty 
upon  a  Ate  to  be  purchased  by  the  ooun^. 
This  resolution  was  substantially  the  same  as 
the  one  above  quoted,  except  as  to  the  amount 
of  bonds  to  be  Issued. 

Pnrsnant  to  these  resolutions,  notices  were 
published  calling  an  election  on  November 
Sth  for  tbB  purpose  of  voting  upon  these  two 
proposed  bond  Issues  by  the  qnaltfled  electors 
of  the  county.  After  the  passage  of  these 
resolutions,  and  while  the  notices  were  being 
published,  a  political  compalgn  was  conduct- 
ed throughout  the  county  by  the  friends  of 
each  measure  for  the  purpose  of  securing  the 
requisite  number  of  votes  to  carry  the  prop- 
ositions submitted  in  the  resolutions.  While 
this  campaign  was  being  conducted,  a  per- 
spective of  a  building  was  drawn  by  the 
architect  This  perspective  showed  a  build- 
ing covering  an  entire  block  of  ground  and 
some  20  stories  high.  Pictures  were  made 
of  this  drawing  and  were  scattered  broadcast 
over  the  county.  It  was  not  claimed  by  the 
advocates  of  the  proposed  bond  Issue  that 
this  completed  building  could  be  constructed 
for  the  amount  thereof,  but  It  was  urged 
that,  six  or  seven  stories  of  the  building 
might  be  completed  for  the  $950,000.  When 
the  election  came  on,  the  bond  issue  for  $1,- 
400,000  was  defeated,  but  the  bond  issue  for 
$950,000  for  the  construction  of  a  building 
upon  the  bIo(^  then  owned  by  the  county 
carried  by  a  large  majority.  After  the  elec- 
tion the  bonds  were  advertised  for  sale,  and 
purchasers  were  secured  therefor.  The  coun- 
ty commissioners  thereupon  concluded  that 
a  building  the  size  of  the  block  could  not  be 
constructed  to  the  height  of  seven  stories  for 
the  amount  of  the  bond  Issue  and  were  pro- 
ceeding to  call  for  bids  for  a  building  of 
smaller  dimensions,  when  this  action  was 
brought  to  restrain  both  the  sale  of  the 
bonds  and  the  construction  of  the  building 
which  they  proposed  to  erect  The  trial 
court  after  hearing  all  the  evidence  In  the 
case,  found.  In  substance,  that  the  county 
commissioners  were  not  guilty  of  fraud  In 
submitting  the  bond  issue  to  a  vote  of  the 
people,  but  concluded  that  inasmuch  as  the 
architect  employed  by  them  had  prepared 
plans  and  a  prospectus  which  showed  a  very 
large  building  and  had  scattered  the  same, 
or  had  been  instrumental  in  scatterlug  the 


same,  tliroughoat  the  county  prior  to  the 
election,  and  because  of  this  sdvertlsHUent 
votes  were  probably  cast  In  fhvor  of  ttw 
bonds  which  might  not  have  been  cast  in 
tavoF  thereof,  conelnded  that  tkb  bond  issue 
was  illegal  and  unwarranted,  and  Oiere- 
fore  Issued  an  injunction  restraining  the  Bale 
of  the  bonds.  The  oommlsstoners,  and  the 
auditor,  and  the  treasurer  of  King  county 
have  appealed  from  that  Judgment 

[1]  It  was  aivaiently  conceded  throughout 
tlw  tiial  ct  case,  and  is  not  dlqrated 
here,  that  the  question  of  Issuing  $950,000 
in  bonds  of  King  connty  for  strictly  comity 
purposes  and  procuring  money  for  the  erec- 
tion of  a  courthouse  upon  the  property  owned 
King  county  described  as  block  33.  C 
D.  Boron's  addition  to  the  dty  of  Seattle, 
was  regularly  submitted  to  the  electors  of 
King  county,  and  that  the  questltm  carried 
by  the  reqidzed  majority.  But  It  Is  eontoid- 
ed  that  the  legality  of  this  bond  Issue  Ik 
destroyed  by  the  taxst  that  prior  to  the  etee- 
tlon,  electors  were  informed  by  advocates  of 
the  measure  that  a  certain  building  would  be 
constructed  for  the  amount  of  the  bond  Is- 
SU&  It  Trill  be  noticed  that  In  the  resolu- 
tion submitting  the  question  of  Issuing  coun- 
ty bonds  for  strictly  county  purposes  to 
procure  money  for  the  construction  of  a  court- 
house, the  character  or  details  of  the  court- 
house so  to  be  constructed  was  not  stated. 
The  commissioners  simply  submitted  the 
proposition  to  the  voters  of  the  coaoty 
whether  or  not  the  bond  Issue  should  be 
made  for  the  purpose  of  constructing  a  court- 
house. The  definite  character  of  the  build- 
ing was  not  specifled.  except  that  it  was  to 
be  for  a  courthouse  to  cost  not  to  exceed 
$950,000. 

The  statute  (Rem.  &  Bal.  Code,  i  3890)  pro- 
vides: "The  several  boards  of  county  com- 
missioners are  authorized  and  required,— (1) 
To  provide  for  the  erection  and  repairing  of 
courthouses,  Jails,  and  other  necessary  public 
buildings  for  the  use  of  the  county ;  *  *  * 
(5)  to  allow  all  accounts  legally  diargeable 
against  such  county  ndt  otherwise  provided 
for,  and  to  audit  the  accounts  of  all  officers 
having  the  care,  management  collection,  or 
disbursement  of  any  money  belonging  to  the 
county  or  appropriated  to  Its  benefit;  (6)  to 
have  the  care  of  the  county  property  and  thp 
management  of  the  county  funds  and  busi- 
ness.   •  • 

We  find  nothing  In  the  statute,  and  no  pro- 
vision is  called  to  our  attention,  wlildi  re- 
quires the  board  of  count?  commissioners,  la 
submitting  a  proposed  bond  issue  for  the 
construction  of  a  county  courthouse,  to  sub- 
mit at  the  same  time  plans  and  spedflcatious 
for  such  building;  and  in  the  absence  of 
such  a  provision,  and  especially  In  the  ab- 
sence of  a  resolution  by  the  board  definitely 
defining  the  structure  which  they  Inteud  to 
build,  it  is  clearly  within  the  power  of  the 
county  commissioners,  after  the  bonds  are 
voted,  to  deteroilne  the  plans  and  ^edfica- 
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Horn  for  fhe  ItoIIdlng  vAldi  ttsy  afaall  oon- 
stract  Where  aathority  la  rested  by  litw 
In  the  board  of  county  commlaslonera  to  pro- 
vide for  the  erection  of  oonrthousea^  It  Is  at 
least  doubtful  If  ttie  board  of  county  com- 
ndssloners  conld  l^lly  shift  the  respon^bU- 
ity  of  determining  the  spedflc  duracter  of 
bnllding  which  they  Intraided  to  construct  to 
any  other  person,  board,  or  commlsd^on.  In 
Bpeatdng  to  this  question  in  Yesler  t.  Seattle, 
1  Wash.  308,  2S  Pac.  1014,  in  reference  to  the 
power  of  a  dty  conndl,  this  court  said: 
"Now,  the  power  is  thus  delegated  to  the 
municipal  Legislature,  with  the  assent  gtven, 
to  proceed  and  'borrow  mon^  or  'contract 
indebtedness,*  it  being  (he  sole  Judge  of  the 
proper  method,  whether  by  bonds,  or  war^ 
rants,  or  open  account,  confidence  being  re- 
posed In  the  wisdom  and  honor  <tf  the  mem- 
bers that  they  will  act  <or  the  best  Interest 
of  the  community.  No  citizen  or  taxpayer 
'  can  question,  in  the  courts,  the  uncormpted 
action  of  his  dt?  council  in  these  particulars. 
*  *  *  Nor  does  the  law  permit  the  council 
of  a  dty  to  delegate  to  the  popular  rote  the 
determination  of  any  matter  before  it,  unless 
the  right  to  so  delegate  It  has  been  expressly 
conferred  or  enjoined  by  statute.  *  •  • 
Therefore,  we  condude  that  the  conndl  could 
lawfully  submit  to  Tote  only  thme  matters 
directed  to  be  submitted  by  Its  superior  au- 
thority, the  Le^latar&**  And  In  this  case 
the  board  of  county  cD,mmissloners  did  not 
submit  to  the  voters  of  the  county  the  ques^ 
tlon  as  to  the  q^edflc  building  to  be  con- 
structed. They  therefore  reserved  that  right 
to  themselves  to  act  according  to  thdr  best 
judgment 

It  Is  true  the  county  commissioners  em- 
ployed an  architect,  who  prepared  a  perspec- 
tive for  a  building,  a  picture  of  which  was 
scattered  broadcast  thronghont  the  county, 
and  the  fact  that  the  picture  was  being  used 
was  probably  known  to  the  commissioners. 
It  is  argued  by  the  respondent  that  the  coun- 
ty commissioners  were  bound  by  the  acts  of 
this  architect,  and  that  therefore  they  were 
required  to  build  the  building  pictured  for 
the  sum  spedfled  In  the  bond  issue.  But  the 
board  of  county  commissioners  can  act  au- 
thoritatively only  by  resolution  properly 
spread  upon  the  minutes  and  joined  In  by  a 
majoiity  of  the  board.  This  It  is  conceded 
was  never  done.  The  commissioners  were 
no  more  bound  by  the  unauthorized  acts  of 
the  architect  than  they  were  by  speech^  or 
statements  of  enthusiasts  who  were  advocat- 
ing or  resisting  the  Issuance  of  the  bonds. 
Whether  or  not  the  building  which  the  en- 
thusiasts supiwsed  could  be  built  for  $950,000 
could  be  built  for  that  siua,  or  whether  its 
cost  would  be  two  or  three  times  that  sum, 
were  political  questions  which  were  to  be  de- 
dded  by  the  voters  individually,  and  the 
courts  cannot  review  such  questions.  When 
it  was  determined  from  the  evidence — and 
we  think  the  evidence  cannot  well  be  con- 
strued otherwise— that  the  board  of  county 


ooiamisgioners  were  gidlky  of  no  fraud  or 
amaptncj,  but  acted  In  good  faith,  this  was 
the  end  of  the  matter  so  far  as  the  commis- 
Bionem  were  concerned.  In  short,  the  legal- 
itr  ol  the  bond  Issue  deqpended  entir^  up- 
on the  question  which  was  submitted  by  the 
record  to  the  voten,  and  upon  which  a  ma- 
jority of  the  vote  was  cast  To  go  further 
than  the  question  which  was  presented  legal- 
ly upon  tbe  ballot,  and  inquire  into  the  causes 
of  the  vote,  would  be  to  open  the  door  to  all 
sorts  of  speculation,  which  cannot  be  indulg- 
ed in. 

[2]  In  Montgomery  t.  Orr  (0.  C)  27  Fed. 
676,  the  court  said :  "Except  when  attacked 
for  fAiud,  thdr  dedslon  <1he  county  com- 
missioners) as  to  the  character  of  a  court- 
house that  Is  needed  Is  final."  And  In  Rot- 
enberry  t.  Board  of  Supervisors,  67  Miss. 
470,  7  South.  211,  the  court  said :  "The  pow- 
er of  the  board  of  supervisors  over  court- 
houses, and  sites  ft>r  courthouses,  is  complete 
and  exduslve  in  this  state,  and  no  Interfer- 
ence with  the  exerdse  of  this  powra  by  the 
chancery  courts  can  be  uphdd,  so  long  as  the 
power  is  alleged  to  be  only  exerdsed  unwise- 
ly, and  without  discretion.'' 

The  respondent  relies  upon  the  case  of 
Tukey  v.  City  of  Omaha,  54  Neb.  870,  74  N. 
W.  613,  69  Am.  St.  Rep.  711.  In  that  case 
the  proposition  was  submitted  to  the  people 
whether  bonds  in  the  sum  of  $200,000  should 
be  issued  for  the  purpose  of  paying  the  cost 
of  securing  a  site  for  a  market  place  and 
erecting  a  market  house  thereon.  The  public 
offidals  were  abont  to  erect  a  market  house 
upon  property  already  owned  by  the  city 
without  securing  a  market  site.  The  court 
said:  "That,  when  the  governing  body  of  a 
munldpallty  is  authorized  by  a  vote  of  the 
people,  and  only  thereby,  to  Incur  a  debt  for 
any  particular  purpose,  such  purpose  must  be 
strictly  complied  with,  and  the  terms  of  th«t 
authority  granted  be  strictly  and  fully  pur- 
sued, is  so  well  settled  that  it  would  be  Idle 
to  dte  authorities  on  the  proposition."  The 
bonds  in  that  case  were  enjoined  because  the 
proceeds  were  about  to  be  used  for  the  con- 
struction of  a  market  house  on  property  be- 
longing to  the  municipality,  whereas  the 
bonds  had  been  voted  for  the  purpose  of. 
purchasing  a  site  and  constructing  a  market 
house.  The  proceeds  of  the  bonds  in  that 
case  were  not  being  used  for  the  purposes 
for  which  they  were  authorized,  and  the 
court  of  course,  enjoined  the  Issuance  of  the 
bonda  But  In  this  case  the  bonds  are  to  be 
used  precisely  for  what  they  were  author- 
ized, namely,  the  construction  of  a  court- 
house. 

The  respondent  also  relies  upon  the  case  of 
WuUenwaber  v.  Dunlgan,  33  Neb.  477,  50  N. 
W.  428.  Ttiat  was  a  case  where  a  railroad 
company  had  promised,  in  consideration  of  a 
vote  of  bonds  to  aid  in  the  construction  of  Its 
road,  to  locate  a  depot  at  a  certain  point. 
The  court  held  that  the  promise  of  the  rail- 
road company  constituted  a  part  of  the  con- 
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sideratlon  for  the  bonds,  and  the  t&Unre  to 
ttimlsb  the  depot  relieved  the  from  Is- 
Bolng  the  bonds.  And  tbls  was  clearly  cor- 
rect Bat  In  this  case  the  connty  commis- 
sioners authorized  a  Tote  merely  i^on  the 
question  whether  the  bonds  should  be  Issued 
for  strictly  county  purposes  for  the  constmo- 
tlon  of  a  courthouse. 

[3]  Argoment  is  also  made  to  the  effect 
that  it  was  the  idea  of  the  voters,  when  the 
proposition  was  submitted,  that  the  dty  and 
county  should  Join  in  the  construction  of  the 
building  whldi  was  to  be  erected.  Aft^  the 
election  the  county  comndssloneni  were  ad- 
vised by  the  county  attorn^  that  the  county 
was  not  authorized  by  law  to  oonstmct  a 
building  jointly  with  the  city  of  Seattle,  nor 
fbr  the  use  of  the  dty ;  that  the  construction 
of  the  building  must  be  for  strictly  county 
purposes.  It  Is  contended,  and  evidence  was 
Introduced  to  the  effect,  that  a  large  number 
of  the  voters  voted  in  favor  of  the  boiUls  be- 
cause It  was  the  in^tl<m  of  the  dty  and 
coun^  to  build  the  building  Jointly.  As  we 
have  heretofore  said,  the  reasons  Influencing 
voters  to  vote  for  or  against  the  bonds  can- 
not now  be  consldaed.  Those  reascms  are 
political.  The  question  submitted  upon  the 
record  was  whether  or  not  the  comity  com- 
missioners should  be  authorized  to  issue 
bonds  in  the  sum  of  $990,000  fbr  strictly 
county  purposes,  namdy,  fbr  the  building  of 
a  courthouask  The  spedflcatlons  for  such 
courthouse  were  not  stated  by  any  official  ac- 
tion ot  the  board  prior  to  the  election,  and 
the  reasons  of  the  voters  in  voting  for  tir 
against  the  Issue  cannot  now  be  Inquized  into 
by  the  courts.  The  question  of  bonds  was 
legally  submitted  In  the  form  required  by 
law;  It  was  carried  by  the  requisite  vote; 
and,  if  the  county  comndsdoners  see  fit  to 
construct  a  courthouse  and  to  use  the  pro- 
ceeds of  the  bonds  for  that  purpose,  their 
action  is  final  and,  except  for  fraud,  cannot 
be  inquired  into.   No  fraud  la  diown. 

The  Judgment  of  the  lower  court  Is  tliere- 
fore  reversed,  and  the  action  dismissed. 

GROW,  C  and  GOSB,  MORRIS,  MAIN, 
MJjIS,  and  PARKER,  JJ.,  concur. 


BROOKS  V.  TRUSTEE  OO. 

(Supreme  Court  of  Wasbinxton.    Dec  12, 
1013.) 

1.  Sales  (|  01*)— GozisTBtKnioii--OFTioN  to 

Rescind. 

An  agreement  by  a  seller  of  bonds  to  al- 
low plaintiff  to  withdraw  from  her  parcliase 
at  any  time  upon  retnm  of  the  bonds  after 
consultation  with  tbird  persons  necessitates 
plaintiff's  makiDg  an  election  whether  to  taks 
the  bonds  or  not  within  a  reasonable  time. 

[Ed.  Note. — For  other  cases,  see  Sates,  Cent 
Dig.  SS  254-256;   Dec  Dig.  f  91.«1 

2.  Sales  (S  91*)— Option  to  Resoind— Exbb- 
ciSB  of  Rioht— Reasonable  Tnu. 

Where  defendant  agreed  that  plaintiff 
might  withdraw  from  her  purchase  of  bonds 


wfthln  a  raaaonabk  tline,  plaintiff's  delay  to 
exercise  that  rl^t  for  more  than  six  years 
was  an  unreasonable  one  and  barred  her  rl^t. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  254-256;  Dec  Dig.  {  91.*] 

3.  LnoTATioiT  or  Aoixoks  Q  46*)— Aoosual 
OF  Action— Bab  of  Lxhztations. 

Where  defendant,  lo  May,  1906,  agreed 
to  permit  plaintiff  to  withdraw  from  a  con- 
tract for  tne  purchase  of  bonds  at  any  time 
npon  returning  tbe  bonds,  plalntUTs  rights 
under  the  agreement  accraed  immedlatdy,  and 
her  failure  to  act  under  the  agreement  for  more 
than  six  years  barred  her  right  by  limitations. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent.  Dig.  U  240-258;  Dec  Dig. 
S  46.*] 

Department  2.  Appeal  from  Superior 
Court.  King  County;  Mitchell  Oilllam,  Jndg& 

Action  by  E.  A.  Brooks  against  the  Trus- 
tee Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  »• 
manded,  with  directions  to  dismiss. 

J.  A.  Stratton  and  S.  J.  Wettrlcfc,  both  of 
Seattle,  for  appellant  P.  Tworoger,  of  Se- 
attle, for  respondent 

MOUNT,  J.  On  May  24,  1906,  tbe  app^ 
lant  sold  to  the  respondent  two  half-units, 
numbered  256  and  257,  r^resenting  propor- 
tional undivided  interests  In  Its  property  No. 

4,  for  the  sum  of  fl,050,  and  gave  the  plain- 
tiff the  following  memorandum:  "Seattle. 
May  24.  1906.  Mrs.  E.  A.  Brooks,  City:  In 
consideration  of  the  purchase  by  you  on  this 
date  of  Inv.  Bonds  in  our  property  No.  4.  to 
the  extent  of  one  thousand  fifty  dollars 
(1,000),  vre  hereby  agree  that  after  you  have 
consulted  your  sister  or  any  one  else  In  re- 
gard to  this  investment  you  desire  to  with- 
draw your  Investment  you  may  at  any  time 
return  these  bonds  to  our  office  and  withdraw 
your  entire  investment  with  a  6  per  cent 
earning  per  annum.  The  Trustee  Co.,  per 
Wm.  F.  Howe,  Trust  Officer."  The  owner- 
ship of  these  units  entitled  respondent  to  a 
proportional  share  of  the  earnings  of  the 
property  which  they  represented,  and  on  or 
about  June  1,  1906,  and  continuously  there- 
after until  March  1, 1912,  the  resiwndait  ac- 
cepted quarterly  her  share  of  the  earnings 
upon  these  units,  aggregating  (298.50.  Thla 
action  was  begun  on  September  16,  1912. 
The  complaint  alleged  the  purchase  of  the 
units  under  the  above  agreement  and  tiiat 
the  respondent  has  since  repeatedly  tendered 
the  units  and  demanded  the  return  of  the 
money  paid  therefor.  Judgment  was  de- 
manded  for  the  amount  paid  with  interest 
The  appellant  interposed  a  demurrer  to  the 
complaint  which  was  overruled  and  an  ex- 
ception token.  An  answer  was  then  filed  ad- 
mitting the  sale  of  tbe  units  under  the  agree- 
ment, but  denying  that  the  respondent  ever 
tendered  the  unite  or  demanded  the  return 
of  the  money  paid  therefor,  except  about  the 
time  this  action  was  begun.  As  a  first  af- 
firmative defense,  the  appellant  alleged  that 
the  respondent  had  elected  to  reteln  the  units 
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hy  lecelTliig  and  accepting  the  earnings 
theretUL  As  a  second  afflrmatlve  defense, 
the  appellant  allies  that  the  respondent's 
alleged  caose  of  action  did  not  accrue  within 
six  years  hefore  the  commencement  of  the 
snit  The  allegations  of  both  defenses  were 
denied  by  the  reply.  Upon  the  trial  of  the 
cause,  the  court  entered  a  Judgment  for  the 
amonnt  of  money  paid  for  the  units,  together 
with  Interest  thereon  at  6  per  cent,  per  an- 
num, less  the  earnings  which  the  respondent 
had  received  as  dividends  upon  the  units. 
This  appeal  Is  prosecuted  from  that  judg- 
ment. 

[1  ]  It  Is  plain,  we  think,  that  the  contract 
above  set  out  was  a  contract  to  purchase, 
with  the  option  at  any  time  to  return  the 
bonds  and  withdraw  the  Investment  with  6 
per  cent  Interest  per  annum.  It  is  also 
plain  that  the  words  "at  any  time"  merely 
gave  a  reasonable  time  to  the  respondent 
within  wMcb  to  act  The  contract,  upon  Its 
face,  was  not  Intended  to  remain  In  force 
forever  or  to  run  In  perpetuity.  In  Park  v. 
Whitney,  148  Mass.  278,  IS  N.  E.  161,  where 
tlie  agreement  was,  "I  will  give  you  my 
guaranty  to  take  the  meter  stock  from  you 
at  cost,  without  Interest,  at  any  time  after 
January  1,  1886,  if  at  that  time  you  desire  to 
have  me  do  so,**  the  court  said :  "The  words 
*at  that  time'  mean  the  same  as  'at  that 
date.*  But  if  that  is  not  the  true  construc- 
tion, at  least  the  offer  must  be  accepted  with- 
in a  reasonable  time  after  that  date. 
Plainly  the  offer  was  not  to  continue  for- 
ever. The  words  'at  any  time*  do  not  Import 
perpetuity;  and,  If  not,  then  the  plalntlfT 
was  entitled  only  to  a  reasonable  time ;  and, 
there  being  no  facts  In  dispute,  this  was  to 
be  determined  by  the  court"  See,  also,  to  the 
same  efFect,  Ellis*  Adm*r  v.  Durkee,  79  Vt 
341,  66  AtL  94;  Larmon  v.  Jordan,  B6  III. 
a04;  Shellar  v.  Shivers,  171  Pa.  669,  33 
AU.  96. 

[Z,  3]  This  agreement  was  made  on  May 
24,  1906.  The  action  was  not  begun  until 
September  16,  1912,  or  more  than  six  years 
after  the  contract  was  entered  Into.  It  Is 
plain  upon  the  face  of  It  that  the  ofiTer  to 
withdraw  tlie  investmatt  was  not  made  with- 
in a  reasonable  time,  nor  even  within  tbe 
statute  of  limitations  upon  written  instm- 
ments  which,  In  this  state,  is  six  years.  The 
respondent's  cause  of  action.  If  any  she  had, 
begun  to  run  at  the  date  of  the  contract 
viz.,  May  24, 1906.  If  she  had  accepted  none 
of  the  earnings  of  the  bonds  during  the  time 
ijetween  the  date  of  the  contract  and  the  date 
of  bringhig  tbe  action,  it  Is  clear  that  the 
statute  of  limitations  has  more  than  run  up- 
on the  contract  even  If  the  phrase  "at  any 
time"  may  be  held  to  mean  at  any  time 
within  the  period  of  the  statute  of  limita- 
tions. In  Bennett  v.  Thome,  36  Wash.  263, 
78  Paa  936,  68  L.  B.  A.  113,  this  court  said : 
"Again,  It  has  been  many  times  held — and 
this  Is  another  important  reason  why  the  ac- 


tion should  he  held  to  be  barred— that  it  is 
not  tbe  policy  of  the  law  to  put  It  within  the 
power  of  a  party  to  toll  the  statute  of  limi- 
tations. And  this  court  has  at  least  twice 
held  that  the  failure  of  a  party  to  take  the 
necessary  steps  to  perfect  his  right  of  action, 
although  such  steps  were  conditions  preced- 
ent to  the  right,  would  not  proloi^  the  stat- 
ute. Spokane  County  v.  Prescott  supra,  19 
Wash.  418  [53  Pae,  661,  67  Am.  St  Rep.  733] ; 
Spinning  v.  Pierce  County,  20  Wash.  126 
[54  Pae.  1006]."  It  Is  unimportant  when  a 
demand  was  made  for  the  return  of  tbe  mon- 
ey. The  right  of  action  accrued  at  once  up- 
on the  contract,  and  If,  as  above  stated,  tbe 
time  within  which  the  action  might  be  main- 
tained extended  to  the  period  of  the  statute 
of  limitations,  that  time  had  fully  run  when 
this  action  was  brought  The  court  was 
tiierefore  in  error  In  entering  a  judgment  in 
favor  of  tbe  respondent 

The  Judgment  must  therefore  be  rerened 
and  tbe  cause  remanded  with  directions  to 
dismiss  the  action. 

GROW,  C.  J.,  and  PARKER,  MORRIS,  and 
FULLERTON.  JJ..  concur. 


-  GASUALTT  GO.  OF  AMERICA  v.  BEAT- 
TIB  et  aL 

(Supreme  Oourt  of  Washiivton.   Dea  18, 
1918.) 

InTBBBBT  a  19*)— RiOHT-IiratmAnoi  Pn- 
unnc. 

Upon  reodering  a  Judgment  for  an  insar- 
ance  company  for  a  balance  due  on  pr«miuma, 
interest  ihoiud  be  allowed  on  the  amount  of 
tbe  judgment  from  the  time  tbe  paUcy  was  can- 
celed. 

[Bd.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  II  86-40;  Dec  Dig.  |  19.*] 

On  petition  for  modification  of  former 
opinion.  Petition  granted,  and  opinion  modi- 
fied as  stated. 

For  former  opinion,  see  134  Paa  817. 

The  action  was  brought  by  plaintiff  Insur- 
ance company  for  a  balance  due  on  premiums 
on  a  liability  policy  taken  out  by  defendant 
and  the  JudgmKit  of  the  Supreme  Court 
formerly  rendered  did  not  award  interest  on 
the  amount  of  the  recovery. 

PER  CURIAM.  The  appellant  In  this  case 
has  filed  a  petition  for  a  modlflcatkm  of  the 
opinion  heretofore  filed  so  that  a  judgment 
may  be  altered  for  interest  on  the  amount 
due  the  appellants  from  March  18,  1907. 

We  think  this  modification  should  be  made 
under  the  authority  of  Parks  v.  Elmore,  59 
Wash.  684, 110  Pac  881,  and  It  is  accordingly 
mad^  so  that  tha  closing  paragraph  of  tbe 
opinion  shall  read:  "The  judgment  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
Instructions  to  enter  Judgment  in  favor  of 
the  appellant  for  this  sum,  togetbw  with 
Interest  thereon  from  the  18th  day  of  March, 
1907,  and  for  Its  costs." 
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NOBTHWEST&BN  GRAIN  CO.  T.  KERB 
GIFFORD  WAREHOnsn  GO. 

(Sa^em«  Court  of  Washington.   Dec.  IS. 
191B.) 

1.  AGBICTJLTnBB     Q  12*)— PBOOEBDIKaB  TO 

PEEracT— Descbiption  ov  Pbopkbtt. 

Lieos  filed  against  wheat,  which  had  been 
delivered  to  a  warehouse  compaoy  describing 
the  subject-matter  of  tiie  lien  in  one  case  as 
the  east  half  of  a  section  of  land  and  in  anoth- 
er case  as  a  certain  crop  situated  upon  such 
land,  were  void  for  indefiniteneBs  of  description. 

[Ed.  Note. — For  other  cases,  see  Agricolture, 
Cent.  Dig.  3g  40,  41;  Dec.  Dig.  S  12.*] 

2.  Wakehoubkueit   (S  25*) — Liabiutt  vob 

MonOBUVERT. 

Where  a  warehouse  company  refused  to 
deliver  wheat  to  the  holder  of  the  warehouse 
receipts,  who  had  sent  them  to  the  warehouse- 
man, because  labor  liens  had  been  filed  against 
the  wheat,  and  thereafter  the  only  valid  lien 
was  satisfied  and  the  company  notraed  of  such 
satisfaction,  it  was  its  duty,  upon  request,  to 
either  ship  the  wheat  or  return  the  warehouse 
receipts,  and,  having  failed  to  do  either,  it  was 
liable  for  the  value  of  the  wheat. 

[Ed.  Note. — For  other  cases,  see  Warehouse- 
men, Cent  Dig.  H  38-47;  Dec  Dig.  t  26.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  J.  D.  Hlnkee,  Judge. 

Action  by  the  Northwestern  Grain  Com- 
pany against  the  Kerr  Glflord  Warebouse 
Company.  Judgment  tor  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Jolm  Pattlson,  of  Spokane^  for  appellant 
Belden  ft  Losey  and  Henry  B.  Newtcm,  all  of 
Spokane,  for  appellee. 

MAIN,  J.  [1  ]  Tblfl  action  was  brought  fbr 
the  purpose  of  recovering  tbe  value  of  certain 
wheat,  with  the  oonreralou  of  which  the  de- 
fendant was  charged.  On  Angast  16,  1909, 
the  defendant  was  a  corporation  engaged  In 
the  warehouse  business  and  operating  a 
warehouse  at  Eltopia,  Wash.  On  that  dat£ 
and  on  the  17th,  18th,  and  24th  of  August, 
one  A.  Bi  Gallagher  delivered  to  the  defend- 
ant for  storage  wheat  In  sacks  aggregating 
501%  bushela  As  the  wheat  was  delivered, 
and  on  the  dates  mentioned,  the  defendant 
Issued  to  Gallagher  war^ouse  receipts 
therefor  wherein  the  defendant  agreed  to  de- 
liver to  A.  E.  Gallagher,  or  order,  the  num- 
ber of  sacks  of  the  weight  and  quality  there- 
in specified,  upon  the  sarrender  of  the  re- 
ceipts properly  indorsed  and  payment  of  the 
charges  and  advances  as  therein  provided 
for.  Some  time  thereafter  the  warehouse 
receipts  were  sold  and  delivered  to  the  plain- 
tiff corporation.  The  receipts  bear  tbe  writ- 
ten indorsement  of  A.  E.  Gallagher.  After 
the  assignment  and  on  September  11,  1909, 
the  plaintiff  at  Spokane,  Wash.,  wrote  to  the 
defendant  at  Eltopia,  inclosUig  with  tbe  let- 
ter the  warehouse  receipts  and  a  check  for 
the  storage  charges,  and  directed  that  the 
wheat  be  shipped  to  its  order,  Seattle,  Wash. 
This  direction  was  not  compiled  with  for  the 
reason,  as  the  defendant  Informed  the  plain- 


tiff, tbat  certain  labor  liens  bad  beai  flled 
against  the  wheat  Tbme  alleged  liens  were 
three  In  nnmber  and  are  known  as  t3ie  IMz- 
on,  Braner,  and  Tlaby  lUsa.  Tba  TXxoa  lien 
was  claimed  on  account  of  hay  fondsAied  to 
A.  B.  Gallagher  and  used  irtiHe  the  wheat 
crop  was  being  luurestod.  Tbe  only  descrip- 
tion of  tbe  sabject-matter  ccmtalned  in  the 
claim  of  Hen  Is  *^  east  half  of  section  21, 
township  12,  range  80  EL  W.  M.,  In  Franklin 
county.  Wash."  The  Bruner  lien  was  dalm- 
ed  on  account  of  labor  peit&rmed  npoa  a 
certain  crop  situated  upon  the  same  land  as 
described  In  the  Dixon  lien.  'The  ViAy 
lieu  was  on  account  of  harrestliv  the  wheat. 
The  description  In  this  <3aim  of  lien  not  only 
described  the  land  upon  which  tJte  i^ieat  grew, 
but  describes  tbe  wheat  upon  which  the  Uen 
is  claimed  by  giving  the  number  of  sadu,  the 
kind  and  quality  of  the  wheat,  the  warehouse 
in  which  It  is  located,  and  the  lettering  upon 
the  sacks.  On  or  about  October  2Sth  the  de- 
fendant had  notice  that  the  Vlsby  lien  was 
satisfied.  On  November  9th,  by  letter  from 
the  plaintiff,  the  defendant  was  again  noti- 
fied to  ship  tbe  wheat  On.  November  24th, 
by  letter,  request  was  made  that  the  ware- 
house receipts  be  returned  to  the  plaintiff. 
The  wheat  at  no  time  was  dipped;  neither 
were  the  warehouse  receipts  returned,  but 
were  retained  by  the  defendant  until  the 
time  of  trial  and  by  It  offered  In  evidence. 
The  action  was  brought  for  the  purpose  of 
recovering  the  value  of  the  wheat  The 
cause  was  tried  by  the  court  without  a  Jury. 
Judgment  was  entered  for  the  plaintiff  in  the 
sum  of  $47S.70.  The  defendant  appeals. 

If  the  plaintiff  Is  entitled  to  recover  upon 
the  facts  stated,  there  appears  to  be  no  dis- 
pute as  to  the  amount  Under  the  holding  of 
this  court  In  Dexter  v.  Olsen,  40  Wash.  190. 
82  Paa  286,  both  the  Dixon  and  the  Braner 
lieos  were  void  for  indeflnlteness  of  descrip- 
tion, and  consequently  cannot  be  considered. 
In  that  case  it  was  said:  "The  statute  re- 
quires the  lien  notice  to  'contdln  a  descriptioB 
of  the  property  to  be  charged  with  the  Uen 
sufficient  for  identification  with  reasonable 
certainty.'  BaL  Code,  %  6936.  The  lien  no- 
tice involved  in  this  case  tells  the  approxi- 
mate number  of  sacks  of  wheat  (about  850), 
and  states  where  It  was  grown.  But  there 
la  no  other  description.  Nothing  is  said  as 
to  the  quality  or  kind  of  wheat,  nothing  as 
to  the  character,  size,  or  markings  of  tbe 
sacks.  The  whereabouts  of  tbe  wheat  Is  in 
no  manner  Indicated.  It  may  have  been  in 
tbe  field,  in  the  bam,  or  in  soniet>ody'B  ware- 
house.  It  may  have  been  in  Walla,  Walla 
county,  or  elsewhere.  It  may  have  been  la 
the  state  of  Washington,  or  in  some  other 
state.  We  do  not  see  how  any  person  could 
locate  or  Identic  the  wheat  in  question  by 
the  description  given.  Unless  he  should  re- 
sort to  sources  of  Information  outside  of  tbe 
Uen  notice,  an  officer  seeking  to  execute  a 
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Jadgment  or  decree  against  thla  wheat  wonld 
be  powerless.  Tbe  facts  set  fortli  In  the  no- 
tice are  not  sufficient,  In  themselves,  to  show 
Jnrlsdictlon  of  the  conrt  over  the  sabject- 
matter." 

For  the  purposes  of  this  case  It  will  be  as- 
sumed, bnt  not  decided,  that  the  defendant 
was  jnstlfled  in  not  dellvoing  the  wheat 
apon  demand  until  all  valid  liens  claimed 
against  the  same  had  been  satisfied. 

til  As  to  the  Yisby  lien,  as  already  stated, 
snbsegu^t  to  its  satisfaction  the  defendant 
was  notified  once  to  ship  the  wheat  And 
later  a  demand  was  made  that  the  ware- 
house receipts  be  returned.  Neither  request 
was  complied  with.  l%at  it  was  the  right 
of  the  plaintiff  after  the  only  vaUd  Uen  had 
been  satisfied  to  have  the  wheat  lOilpped,  as 
per  its  request,  or  the  warehouse  receipts 
returned,  is  too  plain  to  require  discussion. 
Under  the  tacts  In  this  case  the  plaintiff  was 
clearly  entitled  to  recover. 

fflnce  this  is  the  conclusion  upon  the  facts, 
consideration  of  the  questions  of  law  discuss- 
ed in  the  briefs  would  be  merely  academic, 
and  will  not  be  Indnl^d  In. 

The  judgment  wlU  be  afflxmed. 

CROW,  a  J.,  and  BLUB  and  MORRIS, 
JJ.,  omcnr. 


KOM  V.  CODY  DHTECnVB  AOONOr,  Inc. 
(Sapreme  Ooort  of  WaBhinston.   Dec  6>  1913.) 

1.  CONTBACTS  (J  108*)— CoBPOBATXOirS  (S  82») 

—  Gapitai.  Stock  —  Dnainmoif — ^fue- 

CHASE  BT  CoBPOaATION. 

A  contract  by  a  corporation  with  a  stock- 
holder, apon  his  purchase  of  stock,  to  repur- 
chase the  stock  whenever  the  purchaser  discon- 
tinued his  connection  with  the  corporadon  was 
invalid  as  against  public  policy  and  Bern.  & 
BaL  Code,  S  3697.  making  it  unlawful  for  the 
trustees  to  withdraw  or  pay  to  the  stockholder 
any  part  of  the  capital  stock  or  to  reduce  the 
capital  stock  except  as  provided. 

[Bdi  Note. — For  other  casei,  see  Contracts, 
Gent  Dig.  SS  49&-fi03.  006,  007-Sll;  Dec. 
y^SjJ^  Cor^raUons,  Gent  Dig.  |S  285- 

2.  COaPOBATIONS  (§  67*)— RBDucnoN  OF  Cap- 
TTAL  Stock— Persons  Entitled  to  Object. 

Rem.  ft  Bal.  Code,  S  3697,  making  it  un- 
lawfU  (or  the  trusteas  of  a  corporation  to  with- 
draw or  pay  to  tbs  stockholders  any  of  the 
capital  stock  or  reduce  It  except  as  provided, 
protects  future  creditors  and  stockholders,  who 
nre  not  parties  to  an  illegal  agreement  to  with- 
draw capital  stock. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  181-183,  449;  Dee.  Dig. 

I  e7.*] 

3.  CORPOBATIONS  67*)— CAPITAL  STOCK. 

The  trust  fund  doctrine,  as  applied  to  the 
capital  stock  of  a  corporation.  Is  recognised  by 
the  Washington  coarts. 

[Ed.  Noteu— For  other  eases,  see  Gorpora- 
tions.  Gent  Dig.  H  181-183,  440;  Dec.  Dig. 
I  67.*] 

D^mrtment  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Jiidg& 


Action  by  Fred  S.  Eom  against  the  Cody 
Detective  Agency,  Incorporated.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  with  directions  to 
dismiss. 

Auat  ft  Terhone^  of  Snttle,  for  appellant 
Wller  ft  I^sona,  of  Seattle,  for  respondent 

CHADWICK,  J.  Plaintiff  purchased  a 
part  of  the  capital  stock  of  the  defendant  un- 
der a  contract  to  repnrchase.  The  material 
parts  of  the  contract  follow:  "This  agree- 
ment made  and  entered  inuf  on  this  10th  day 
of  December,  A.  D.  1912,  by  and  between  the 
Cody  Detective  Agency,  Inc.,  party  of  the 
first  part  and  Fred  S-  Kom,  party  of  the  sec- 
ond part,  wltnesseth:  That  the  said  party 
of  the  first  part  Is  an  organized  detective 
agency  duly  incorporated  under  the  laws  of 
the  state  of  Washington,  and  doing  a  general 
criminal  and  civil  detective  business  and  be- 
ing duly  Incorporated  for  the  sum  of  ten 
thousand  ($10,000)  dollars,  each  share  of 
stock  being  the  amount  of  twenty-five  ($25.00) 
dollars,  and  the  said  Fred  S.  Kom  being  de- 
sirous of  purchasing  a  block  of  stock  from 
the  said  Cody  Detective  Agency,  Inc.,  now 
hereby  it  is  agreed  as  follows:  That  If  at  any 
time  in  the  future  the  said  Fred  S.  Kom 
wishes  to  cancel  his  engagement  as  an  opera- 
tive with  the  said  Cody  Detective  Agency,  Inc., 
and  wishes  to  dispose  of  his  share  of  stocks, 
which  is  forty  (40)  shares  at  the  said  price  of 
twenty-flve  (925.00)  dollars  per  share,  being 
one  thousand  ($1,000.00)  dollars,  he  does  here- 
by agree  to  sell  the  stock  back  to  the  Cody 
Detective  Agency,  Inc.,  at  the  price  he  paid 
for  same.  The  said  Cody  Detective  Agency 
Inc.,  agrees  to  purchase  the  said  stocks  at 
the  price  received  for  the  same  from  the  said 
Fred  8.  Kom,  which  will  terminate  this 
agreement"  Thereafter  plaintiff  became  dis- 
satisfied with  his  bargain  and  demanded  re- 
payment of  the  purchase  price.  The  sum  of 
$250  was  paid.  Defendant  then  declined  to 
pay  the  balance  dne  under  the  contract,  and 
plaintiff  brou^t  this  action.  Defendant  an- 
swered, setting  np  the  illegality  of  the  con- 
tract, to  which  a  demurrer  was  sustained, 
and  upon  plaintiff's  motion  a  Judgment  was 
entered  for  the  full  amount  sued  for,  with 
Interest 

[1]  Tbete  Is  but  one  question  for  us  to  de- 
termine ;  that  is,  whether  the  contract  Is  in 
contravention  of  the  statute  (section  3697, 
Rem.  ft  Bal.  Code).  **It  shall  not  be  lawful 
for  the  trustees  to  make  any  dividend  ex- 
cept from  the  net  profits  arising  from  the 
business  of  the  corporation,  nor  divide,  with- 
draw, or  in  any  way  pay  to  the  stockholders, 
or  any  of  them,  any  part  of  the  capital  stock 
of  the  company,  nor  to  reduce  the  capital 
stock  of  the  company  unless  In  the  manner 
prescribed  in  this  chapter,  or  the  articles  of 
incorporation  or  by-lawa"  It  Is  admitted 
that  the  sto(^  Issued  to  plaintiff  Is  a  part  tft 
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the  original  capital  stock,  and  that  tbe  com* 
paD7  l8  aolvent 

It  has  been  repeated^  held  tij  this  coart 
that:  "The  obTlous  pnzpose  of  the  statute  Is 
to  make  the  public  records  show  the  amount 
of  the  capital  stock  of  a  oorporatlon ;  In  oth- 
er words,  to  speak  the  truth.  It  follows, 
therefore,  that,  where  the  capital  stock  has 
not  been  diminished  in  compliance  with  the 
statute  the  original  articles  of  incozporation 
operate  as  a  continnlng  representation  on  (e- 
haU  of  the  corporation  that  its  capital  stodc 
Is  unimpaired,  and  that  the  In^ulrment  of 
Its  cartel  stock^ln  anr  other  manner  is  a 
fraud  upon  Its  creditors,  both  as  to  the  ^wr- 
poratton  and  all  others  who  participate  in  or 
profit  b7  such  an  act"  Union  Trust  Co.  t. 
Affla7,  67  Wash.  1.  120  Pac.  639.  Other 
cases  sustaining  this  holding  are  Talt  t. 
Pigott,  32  Wash.  844.  73  Pac.  864;  Id-,  38 
Wash.  69,  80  Pac.  172;  JorgUBon  Apex 
Gold  Ulnes  Co.,  133  Pac  465;  Barnard  Mfg. 
Co.  T.  Ralston  Milling  Co.,  71  Wash.  659, 
120  Pac  380.  The  soundness  of  these  de<d> 
sions  is  not  queattoned  by  plaintiff,  but  it 
is  said  that.  Inasmuch  as  It  is  admitted  that 
the  company  is  solvent  and  has  no  creditors, 
the  statute  and  the  auUiorlties  dted  can 
hare  no  bearing  on  the  case.  The  following 
cases,  holding  where  'the  rights  of  creditors 
are  not  InTtflred  such  contracte  are  not  ultra 
vires,  axe  relied  on:  Brotrae  t.  St  Paul  VUnr 
Works,  62  Minn.  90,  64  N.  W.  66;  Tent  t. 
Doluth  Coffee  &  Spice  Co.,  64  HUm.  307,  67 
N.  W.  70 ;  Fleltmann  t.  John  M.  Stone  Cot- 
ton MIU,  186  Fed.  466, 108  G.  C.  A.  444 ;  New 
Havoi  Trust  Ca  t.  Oaffn^,  73  Conn.  480, 
47  Atl.  760;  Fremont  Carriage  Mfg.  Co.  t. 
Thomsen,  66  Neb.  370,  91  N.  W.  876;  Iowa 
Lumber  Ca  r.  Foster  et  aL,  49  Iowa,  26,  31 
Am.  Bep.  140;  Porter  t.  Plymouth  Gold 
Mln.  Co.,  20  Mont  347,  74  Faa  938,  101  Am. 
St  Rep.  669;  Ophir  Gonsol.  Mines  Co.  t. 
Brynteson,  148  Fed.  829.  74  C  G.  A.  625; 
Wisconsin  Lumber  Oo.  v.  Green  &  Westeni 
Telephone  Co.,  127  Iowa,  350, 101  N.  W.  742, 
60  L.  R.  A.  968, 109  Am.  St  Rep.  387. ' 

In  the  Brown  Case  the  court  held  that  the 
contract  fixed  an  agreed  damage^  The  prin- 
ciple now  unde'r  discussion  was  not  cOiutd- 
ered. 

In  the  Vent  Case,  the  Wlscondn  Lumber 
Go.  Case,  the  Fleltmann  Case,  and  the  Fre- 
mont Carriage  Mfg.  Co.  Case,  it  ^ther  ap- 
peared that  there  was  no  prohibitory  statnte 
or  limitation  in  the  charter  or  that  th^  was 
an  express  authorization. 

The  Porter  Case  and  the  Consolidated 
Mines  Co.  Case  are  seemingly  in  point.  The 
Porter  Case,  in  our  opinion,  Is  not  a  well- 
reasoned  authority.  It  Is  written  on  the  as- 
sumption that,  if  the  stock  is  repurchased, 
It  Is  available  for  the  benefit  of  creditors  or 
stockholders  and  may  be  reissued  by  the 
corporation.  It  must  be  admitted  dat  this 
reasoning  Is  sustained  by  some  of  the  cases. 
Clark  and  Marshall  on  Private  Corporations, 
I  3475,  and  cases  dted.   In  a  sense  this  is 


tru^  but  it  is  not  actually  aa  Tlie  mrnsi- 
dered  certlflcate,  a  mere  plectf  of  paper,  is 
In  the  hands  of  the  ccxpomtion,  but  llie  moo- 
ey  it  represents,  the  fund  in  which  other 
stockholdera  and  creditors  have  an  Intores^ 
Is  withdrawn,  and  to  that  extent  the  ca^tal 
stock  Is  actnally  diminished.  To  h<Ad  other- 
wise would  be  to  declare  that  the  corpontlmi 
n^gbt  do  by  indirection  that  whidi  it  Amid 
not  do  directly;  L  e.,  reduce  the  capital  stock 
or  work  a  practical  dissolution  of  the  com- 
pany. The  purpose  of  the  stetate  might  be 
entirely  defeated,  and  Che  vices  suggested  la 
the  Amery  Case  might  go  nndulloiged.  la 
other  words,  if  we  follow  the  Porter  Case, 
we  would  write  the  statute  out  of  the  booka 
The  reasoning  employed  in  Uiat  case  is  met 
by  the  very  exhaustive  opinion  of  KcSheixy, 
C.  J.,  in  the  case  of  Maryland  Trust  Go.  v. 
Mechanics'  Bank,  102  Md.  606^  68  AtL  70. 
We  will  not  pursue  the  discussion  but  will 
content  oursdves  by  referrins  to  and  adi^it- 
Ing  the  argument  of  that  learned  Jurist  and 
by  referring  to  Moraweta  on  Oorporatlon^ 
I  112,  wher^  It  is  said:  '*A  purchase  by  a 
corporation  of  shares  of  Us  own  stodc  la  ef- 
fect amounts  to  a  withdrawal  of  tlie  diars' 
holder,  whose  shares  are  purchased,  from 
membership  In  the  company  and  a  r^)aymeit 
of  his  proportionato  diare  the  convMrny*! 
assets.  There  is  no  substitution  of  membw- 
shlp  under  these  drcnmstances  as  In  case  of 
a  purchase  and  transfw  of  shares  to  a  third 
person,  but  the  membm  of  the  onnpany  and 
the  amount  of  Ite  capital  are  actually  dimin- 
ished. Whatever  a  transadton  of  this  char- 
acter may  be  called  in  legal  lOiraseOlogy,  it 
Is  dear  that  it  real^  invtdves  an  alteration 
of  the  comiuny's  constltutton  just  as  the 
withdrawal  of  a  member  of  a  copartnership, 
with  his  proportionato  share  odC  the  joint 
funds,  involves  an  alteration  of  the  constltU' 
tlon  of  copartnership.  The  amount  of  the 
company's  assets  and  the  number  of  its  sbare- 
holdera  are  diminished;  evoty  continuiDg 
i^reholder  Is  injured  by  the  reducOen  of 
the  fund  contributed  for  the  common  vn- 
tura ;  and  Qie  creditors,  who  have  trusted  the 
company  upon  the  security  of  the  capital 
originally  subscribed,  or  who  are  oititled  ta 
expect  that  amount  of  security,  are  atitled 
to  complain.  It  Is  no  answer  to  say  tbat 
shares  having  a  market  value  must  be  re- 
garded like  any  other  personal  prop^ty,  and 
tbat  no  person  is  Injured  if  a  stdvent  corpora- 
tion in  good  faith  purchases  shares  to  Itsdf 
at  their  mariiet  value,  Inasmuch  as  the  shares 
so  purchased  are  property  In  the  hands  of 
the  company  and  may  at  any  time  be  reissued 
or  sold.  No  verbiage  can  disguise  the  ftct 
tbat  a  purchase  by  a  corporation  of  shares 
In  itself  really  amonnts  to  a  rednctiOD  of  the 
company's  assets,  and  that  the  shares  pur- 
chased do  in  tact  remain  exUngnlshed,  at 
least  until  a  reissue  has  taken  place.  The 
fact  that  such  a  transaction  may  not  neces- 
sarily be  Injurious  to  any  person  is  not  a 
sufficient  reason  for  supporting  it  It  Is  toa- 
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trary  to  tliA  tandameiital  agzeement  of  the 
shaieholders  and  la  condanned  by  the  plain- 
est dlctatea  of  sound  poU^.  To  allow  the 
dlrectora  to  ezetdae  ancih  a  power  wottld  be 
a  froitfal  sonrce  of  nnfidmesa,  mismanage- 
ment, and  corroptitnL  It  Is  for  these  zea- 
aons  that  a  abartituOder  cannot  be  allowed  to 
withdraw  from  the  corporation  with  his  pro- 
portionate amount  ca[rital,  either  by  a  re- 
lease and  ttncellation  before  the  shares  have 
been  paid  up  or  by  a  pnrchase  of  the  shares 
with  the  company's  funds.*'  Moreover,  it 
occurs  to  us  that  the  Porter  Cue  is  written 
in  the  teeth  of  a  local  statate.  Tbe  court 
followed  what  many  eourta  have  variously 
said  is  the  general  rule  existing  in  tiiis  coun- 
try. That  is.  that  the  conoiaiiy  may  pnrchase 
its  shares  in  the  absence  of  a  prohibitory  stat* 
ute,  or  that  it  may  pnrchase  its  shares  It  it 
is  expresdy  authorised  so  to  do  by  statute, 
or  that  it  may  purchase  its  shares  if  fhe 
xighto  of  creditors  are  not  immediately  in- 
volved. 

The  Ophlr  Mlnliu;  Co.  Case,  In  the  opin- 
ion of  the  writer,  does  not  sustain  the  right 
of  a  company  to  purchase  Its  shares  whea 
Ita  powers  are  limited  by  a  statute  sudi  as 
we  have  in  this  states  It  is  the  rule  in  Eng- 
land, almost  without  qualiflcatton,  that  a 
comiwny  cannot  contract  for  or  purchase 
abares  of  ite  own  caidtal  stock.  Cook  on 
CorporatlonB,  S  309.  There  is  great  confusion 
in  the  American  aatlu>rlUe8,  as  will  be  noted 
by  reference  to  the  text  cited.  Our  stetute 
Is  sustained  by  a  sound  public  policy  and  a 
due  regard  for  creditors  presoit  and  pro- 
spective and  assodato  stockholders. 

In  the  Amery  Case  tiie  rUcht  of  subsequent 
creditors  to  cliallenge  a  contract  falling  with- 
in the  stetute  is  admitted.  It  is  assumed 
arguendo  that  there  were  no  creditors  at  the 
time  the  contract  was  entered  into.  The 
court  said:  "If  the  respondent's  contention 
that  creditors,  who  became  such  after  the 
stock  has  bem  purchased  and  retired  by  the 
corporation,  have  no  redress  were  to  be  sus- 
tained, the  practical  result  would  be  that  as 
soon  as  a  corporation  was  organized,  and  be- 
fore it  bad  Incurred  any  IndebtedneBS,  It 
could  purchase  from  each  of  Us  stockhold- 
ers one-half  or  more  of  his  stock,  retire  the 
stock,  deplete  the  treasury,  and  then  pro- 
ceed to  make  debts  and  defraud  creditors 
who  had  a  rlg^t  to  rely  upon  the  public  rec- 
ords as  to  the  amount  of  the  capltol  stock 
and  to  extmd  credit  to  the  corporation  upon 
the  faith  that  It  had  not  impaired  its  capital 
by  any  snch  unlawful  means.  We  cannot 
stand  aponsor  for  a  view  which  would  lead  to 
such  mischievous  aids." 

In  the  Jorguson  Case  the  rights  of  credi- 
tors were  not  Involved.  The  court  held  in 
strict  line  with  the  statute  that  a  corpora- 
tion could  not  impair  its  capltol  stock  by 
the  payment  of  dividends.  While  It  does 
not  appear  in  the  reported  decision,  we  deem 
It  not  out  of  place  to  say  that  a  very  able 
petition  for  rehearing  was  filed  In  that  case 


tivging  that  Inasmncih  aa  the  rfffhta  ot  credi- 
ton  were  not  involved,  and  the  controversy 
being  between  the  individual  and  the  corpo- 
ratlon,  we  should  recede  from  our  holding  and 
allow  a  recovery.  We  dmied  the  petitira 
for  rehearing,  so  that,  when  the  subsequent 
history  of  the  Jorguson  Case  is  understood, 
it  seems  to  tiie  writer  QaX  it  Is  directly  in 
point  "But,  whether  a  corporation  be  sol- 
vent or  Insolvent,  the  fund  represented  by  Ite 
capital  stotik  must  remain  Inviolate  for  the 
protectifm  of  ite  creditors.  In  the  at»ence 
of  statutory  authority  In  that  behalf,  a  cor- 
poration has  no  legal  power  to  reduce  this 
fund  by  any  formal  or  voluntary  act  or  con- 
tract on  its  part,  to  the  prejudice  of  ite 
creditors  either  then  or  thereafter  existing, 
whether  by  distributing  any  part  of  it 
among  the  stockholders  by  way  of  dividend, 
or  by  giving  any  part  of  it  to  one  or  more 
stockholders,  or  by  dlsipoaAng  of  any  part  of 
it  In  any  other  manner,  exc^H  by  way  of 
changing  Ito  f6tm  to  meet  the  erigencles  of 
tiie  conwrate  business.  •  •  •  There  are 
many  dedslons  by  the  state  courta,  and  some 
dicta  in  the  opinions  of  the  Supreme  Court, 
which  support  the  pnq>oattion  that  a  contract 
of  a  corporation,  not  contra  bonoe  mores  or 
Involving  malum  In  se  or  forbidden  by  the 
charter  or  any  other  law,  and  merely  beyond 
the  grant  of  corporate  power,  can  be  enforced 
against  the  corporation  after  It  has  been 
executed  on  the  part  of  the  plaintiff,  not- 
withstanding the  fiict  that  the  plaintiff,  at 
the  time  of  entering  into  the  contract,  was 
aware  of  the  lack  of  corporate  authority. 
But  this  doctrine  has  not  been  accepted  by 
the  Supreme  Court  In  Central  Transp.  Co. 
V.  Pullman's  Palace  Car  Co.,  139  U.  S.  24, 
48,  SB,  11  Sup.  Ct  484  [35  U  Bd.  56],  the 
court  said:  'The  charter  ot  a  corporation, 
read  In  the  light  of  any  general  laws  which 
are  applicable,  is  the  measure  of  Ite  powers, 
and  the  enumeration  of  those  powers  Implies 
the  exclusion  of  all  others  not  fairly  incl- 
dentaL  All  contracts  made  by  a  corporation 
beyond  the  scope  of  those  powers  are  unlaw- 
ful and  void,  and  no  action  can  be  maintain- 
ed upon  them  In  the  courts,  and  this  upon 
three  distinct  grounds:  The  obligation  of 
every  one  contracting  with  the  corporation  to 
take  notice  of  the  legal  limits  of  Ite  powers ; 
the  Interest  of  the  stockholders,  not  to  be 
subjected  to  risks  which  they  have  never 
undertaken;  and,  above  all,  the  interest  of 
the  public  that  the  corporation  shall  not 
transcend  the  powers  conferred  upon  it  by 
law.  •  •  •  A  contract  of  a  corporation, 
which  Is  ultra  vires  In  the  proper  sense 
(that  Is  to  say,  outside  the  object  of  its 
creation,  as  dellned  in  the  law  of  its  organ- 
ization, and  therefore  beyond  the  powers  con- 
ferred upon  it  by  the  Legislature),  Is  not 
voidable  only  but  wholly  void  and  of  no  legal 
effect  The  objection  to  the  contract  la  not 
merely  that  the  corporation  ought  not  to 
have  made  it  but  that  it  could  not  make  it 
The  contract  cannot  be  ratified  by  either  par- 
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tj  becaoae  It  could  not  have  been  anthorized 
by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity 
or  be  the  foundation  of  any  right  of  action 
upon  It' "  Hamor  t.  Taylor-Bice  Engineer- 
ing Co.  (a  C.)  84  Fed.  392.  397.  See.  also, 
Burke  T.  Smith.  16  WtdL  390,  21  L.  Ed.  36L 

[3]  The  statute  contemplates  transactions 
that  may  arise  in  faith  of  the  cai^tal  stock 
and  Is  broad  enough  to  protect  future  credi- 
tors and  also  stoclLholders  who  are  not  par- 
ties to  a  pTOlilblted  contract  This  Is  sug- 
gested but  not  argued  in  Olsen  t.  Northern 
Steamship  Co..  70  Wash.  493,  127  Pac.  112, 
where  we  htid  a  similar  contract  to  be  divis- 
ible. It  Is  there  suggested  that.  If  the  con- 
tract was  void,  it  was  so  because  its  per- 
formance would  be  a  fraud  upon  other  stodc- 
boldem  as  well  as  upon  creditors.  Our  stat- 
ute makes  no  exceptions,  and  the  logic  of 
our  own  cases  leads  us  to  the  Imperative  con- 
clusion that  the  absence  of  present  creditors 
will  not  vitalize  the  contract  sued  on. 

[3}  This  court  Is  sUU  committed  to  the 
trust  fund  doctrine,  as  applied  to  corpora- 
tions. Lantz  V.  Moeller,  136  Pac.  687.  Talt 
V.  Plgott,  82  Wash.  344,  73  Paa  364.  Tbe  in- 
dorsem^t  of  contracts  sudi  as  the  one  we 
have  b^ore  as  would  be  destntctive  of  that 
doctrine. 

We  have  discussed  this  case  upon  general 
lines,  not  because  we  have  doubted  tbe  ap- 
plication of  the  statute,  bnt  becan^  of  the 
fact  that  many  of  tbe  American  courts  have 
been  disposed  to  write  an  exception  Into  the 
statute  In  favor  of  contracting  parties  where 
the  rights  of  preaait  creditors  aie  ttat  In- 
volved. We  have  endeavored,  to  show  that 
the  contract  Is  contrary  to  public  policy  as 
well  as  violative  of  the  letter  and  vliit  of 
tbe  statute  law. 

The  judgment  of  the  lower  court  Is  revers- 
ed, and  the  case  is  remanded,  with  instruc- 
tions to  dismiss. 

CROW,  a  jr.,  and  OOSBt  BLLIS,  and 
UAIN,  Jl^  concur. 


HEWSON  V.  PETERMAN  UFO.  CO. 

(Supreme  Court  of  Washington.    Dea  13, 

1913.) 

1.  Frauds,  Statutb  or  (|  83*>— "OoooB, 
Wares,  and  Merchandise." 

Corporate  stock  Ib  "goods,  wares  and  mer- 
cbandise"  within  the  atatute  of  frauds,  whether 
the  atock  ia  iasned  or  to  be  isaued  (citing 
Words  and  Phrases,  vol.  4.  p.  3131;  see,  also, 
vol.  4,  p.  3138;  vol.  8,  p.  7635). 

[Ed.  Note. — For  other  caaea,  aee  Frauds, 
Statute  of,  Cent  Dig.  U  147-163;  Dec  Dig. 
i  83.*] 

2.  Frauds,  Statuti  or  (H  94,  95*)— Goons. 
Wares,  and  Merchandise— "Part  Pay- 
ment' '— Bequisites. 

Rem.  &  BaJ.  Code,  I  5290,  provides  that  no 
contract  for  the  sale  of  gooda,  wares,  or  mer- 
chandiae  for  the  price  ot  $50  or  more  shall 
bo  valid  unleaa  the  purchaser  shall  accept  and 


receive  part  of  the  goods  so  mM,  or  ahall  give 
something  In  earnest  to  bind  the  bargain,  or 
in  part  payment  or  unless  some  note  or  mem- 
orandum In  writing  of  the  bargain  he  made  and 
signed  1^  the  partt  to  be  .charged  thereby,  or 
by  some  person  thereunto  by  Uni  lawfully  au- 
thorized. Held,  that  a  "part  payment,"  to  sat- 
iafj  the  atatute,  must  be  something  really  giren 
and  received  in  part  payment  and  hence  where 
plaintjfF  orally  contracted  to  purchaae  certain 
gf  defendant's  corporate  stock  for  $5,000  thera- 
for,  and  defendant  contracted  to  aeU  plaintiff 
tbe  stock  and  give  him  employment  tne  fact 
that  jplaintiff,  on  the  day  the  bargain  waa  made 
and  in  part  performance  thereof,  resigned  his 
preaent  position  and  thereafter  tendered  his 
services  to  defendant  together  wiUi  the  price 
of  the  stock,  did  not  constitute  the  giving  of 
something  in  earnest  to  tnnd  the  bargain  or  in 
part  payment  so  as  to  take  the  contract  oat 
of  the  atatute. 

[Ed.  Note.— For  other  ceaes.  see  Frauds, 
Sutate  of.  Cent  Dig.  H  182,  183-185;  Dec. 
Dig.  11  94,  95.* 

For  other  definitions,  aee  Words  and  Fhzaa- 
es,  VOL  6,  pp.  5181.  6162.] 

8.  COBPOunOMS  S  294*)— BhplotCs— Bi- 
ifovAL— "PosmoH  or  Bbbponszbilitt  and 
Trust." 

Where  defendant  corporation  contracted 
to  employ  plaintiff  aa  its  bookkeeper,  under  the 
title  of  '^secretary  and  treaaurer,"  at  a  aalary 
of  $150  per  month,  snch  position  was  one  of 
"responaiDility  and  trust"  from  which  plain- 
tiS  would  have  been  removable  at  tbe  will  of 
the  corporation. 

(Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  1263-1266;  Dec.  Dig. 
1294.*] 

4.  TbIAI.  159*)— SUBSTAHTIAi:.  Dahaoks— 
Failure  to  Prove. 

Where  an  action  la  for  damages  only,  not 
involving  property  or  personal  rights  barinf 
value  in  themselves,  a  failure  to  prove  substan- 
tial damages  Is  a  failure  to  prove  the  sab- 
atance  of  the  issue  and  warrants  a  Judgment  of 
dismiHsal. 

[Ed.  Note^For  other  caaea,  see  Trisl.  Cent 
Dig.  H  341.  809-867;  Dee.  Dig.  {  169.^ 

5.  Affeai.  and  Error  (S  1171*)— Rsvibw- 
RE^1:RSAI/— Nominal  Daicaqbs. 

A  judgment  will  not  be  reversed  on  appeal 
In  order  that  plaintiff  may  prove  and  recover 
nominal  damagea. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  404<M054;  Dec:  Dig.  1 
1171.*] 

Department  1.  Appeal  from  Superior  CotJt 
Pierce  County;  M.  L.  Clifford,  Judge. 

Action  by  F,  C  Hewson  against  the  Peter- 
man  Manufacturing  Company.  Judgment 
for  defendant  uid  plaintiff  appeals.  Af- 
firmed. 

Oarvey,  Kelly  &  MacMahon,  of  Taeoma, 
for  appellant  John  B.  Oallagher,  ot  Taouna, 

for  respondent 

QOSE,  J.  Plaintiff  claims  damages  fbr 
breach  of  an  oral  contract  to  sell  corporate 
stock  and  give  employment  His  complaint 
allies  that  be  and  the  defendant  entered 
into  an  oral  contract,  whereby  the  defend- 
ant agreed  to  increase  Its  capital  stock  and 
sell  him  50  shares  of  such  increase  at  par, 
that  Is,  at  $100  a  share,  and  to  employ  plain- 
tiff as  Its  "bookkeeper  under  the  title  of 
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aecretaiT  moA  tnasDrer,"  «t  «  salaiy  of 

$1S0  per  monUi,  In  omsldaatlon  of  bis  re- 
slgolnff  flie  poeltlou  which  be  then  h^  with 
another  company  and  paying  to  defendant 
$5,000  for  the  stock.  It  la  farther  alleged 
that,  in  fQlflllment  of  the  contract,  the  plain- 
tUF,  upon  the  day  of  the  bargain,  resigned  his 
poaltlon,  and  thereafter  tendered  to  the  d&- 
fendant  his  servlees  and  the  som  of  ^.000, 
both  of  which  the  defendant  rejected;  that 
the  defendant  Increased  Its  capital  stock; 
that  its  capital  stock  is  of  the  market  value 
of  fl60  per  share;  and  that  his  resignatlou 
was  "known,  acquiesced  In,  and  accepted"  by 
the  defendant  as  a  part  performance  of  the 
contract  The  prayer  Is  for  $2,600  damages 
for  fallore  to  deliver  the  stock,  and  $600  for 
breach  of  the  contract  of  employment  A 
demurr^  to  the  complaint  was  interposed  on 
three  grounds:  (1)  That  several  causes  of  ac- 
tion are  Improperly  united;  (2)  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  and  (3)  that  the 
contract  under  the  statute  of  frauds  la  re- 
quired to  be  in  writing.  The  demurrer  was 
sustained  and  Judgment  of  dismissal  entered. 
The  plaintiff  has  appealed. 

The  respondent's  contention  is  twofold: 
<a)  That  shares  of  corporate  stock  are 
"goods,  wares,  and  merchandise"  within  the 
meaning  of  the  statute  of  frauds;  and  (b) 
that  the  act  of  the  appellant  in  resigning 
his  position  was  not  the  giving  of  an  earnest 
or  a  part  payment  under  the  statute.  Our 
statute  (Rem.  &  BaL  Code,  8  6290)  provide: 
"No  contract  for  the  sale  of  any  goods,  wares 
or  merchandise,  for  the  price  of  $50  or  more, 
shall  be  good  and  valid,  unless  tbe  purchaser 
Bball  accept  and  receive  part  of  the  goods  so 
sold,  or  shall  give  something  in  earnest  to 
bind  the  bargain,  or  in  part  jMyment,  or  un- 
less some  note  or  memorandum  in  writing  of 
the  bargain  be  made  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person 
thereunto  by  him  lawfully  authorized."  Sec- 
tion 3693.  Rem.  &  Bal.  Code,  provides  that 
the  stock  of  a  corporation  shall  be  deemed 
personal  property. 

[1]  It  is  established  by  tbe  great  weight  of 
authority  that  corporate  stock  is  goods, 
wares,  and  merchandise  within  the  meaning 
of  the  statute  of  frauds.  20  Cyc.  244 ;  Cook 
on  Corporations,  I  339;  Helliwell.  Stock  & 
Stockholders,  p.  15;  4  Words  and  Phrases, 
p.  3131;  Spragne  v.  Hosle.  156  Mich.  30,  118 
N.  W.  497,  19  L.  R.  A.  (N.  S.)  874,  130  Am. 
St  Rep.  668;  Franklin  v.  Bfatoa  Gold  Mln. 
Co.,  168  Fed.  941.  86  O.  a  A.  146,  16  L.  R.  A. 
(N.  S.)  381.  14  Ann.  Gas.  302.  This  construc- 
tion of  the  statute  is  not  seriously  disputed 
by  the  appellant  He  contends,  however,  that 
a  contract  for  the  sale  of  stock  to  be  issued 
does  not  fall  within  the  ban  of  the  statute ; 
but  he  offers  no  sound  reason  for  the  distinc- 
tion. It  is  well  settled,  we  think,  that  a  con- 
tract for  the  sale  of  stocks  at  a  future  date 
is  within  the  statute.  Franklin  v.  Matoa,  etc., 
supra,  and  aaChoxltleB  tbere  dted.  In  Mee- 


ban  T.  Sharp,  IM  Mass.  564.  24  N.  B.  907, 
dted  by  appelant,  tbe  court  suggested  that 
It  was  "at  least  doubtful"  whether  a  con- 
tract for  tbe  sale  of  corporate  stock  that  had 
not  been  regularly  issued  was  within  the 
statute,  bat  the  ease  was  affirmed  upon  the 
gnnmd  that  there  bad  been  a  deliTery  of  tbe 
stock. 

[2]  The  second  proposition  is:  Did  the 
resignation  of  the  appellant  constitute  giv- 
ing "something  In  earnest  to  bind  the  bargain 
or  in  part  payment"?  Tbe  statute  obvious- 
ly contemplates  that  something  of  value  shall 
imas  to  tbe  promisee;  that  is,  that  something 
of  value  "must  be  really  given  and  received 
toward  payment"  Benjamin  on  Sales  (7th 
Ed.)  p.  180.  "Tbere  must  be  an  actual  pay- 
mmV'  of  money  or  something  of  value  "in 
the  eye  of  tbe  law."  Clark  on  Contracts,  | 
67.  "To  constitute  a  payment  as  earnest, 
or  a  part  payment  within  the  meaning  of 
tbe  statute  of  frauds,  there  must  be  an  ac- 
tual transfer  or  delivery  of  the  thing,  or  the 
money,  agreed  to  be  given  as  earnest  or  part 
payment"  Walrath  v.  Ingles,  64  Barb.  (N. 
T.)  266.  "Acts  which  are  only  preliminary 
or  ancillary  to  the  agreement,  such  as  the 
delivering  of  an  abstract  of  title,  giving  di- 
rections for  a  conveyance,  the  preparation  of 
(be  agreement,  making  valuations,  and  other 
like  acts,  are  not  sufficient"  Reynolds  v. 
Scrlber,  41  Or.  407,  69  Pac.  48.  The  allega- 
tion that  the  appellant's  resignation  was 
"known,  acquiesced  In.  and  accepted  by  the 
defendant"  as  a  part  performance  of  the 
contract,  is  merely  the  conclusion  of  the 
pleader.  There  is  but  one  fact  pleaded  touch- 
ing part  payment,  and  that  Is  that  the  appel- 
lant resigned  an  employment  which  he  held 
with  a  third  party.  In  White  v.  Drew.  68 
How.  Prac.  (N.  T.)  53,  cited  by  appellant  one 
of  the  elements  of  the  consideration  agreed 
upon  passed  from  the  vendee  to  the  vendor. 
In  the  Instant  case  tbe  appellant  merely  re- 
signed after  the  agreement  had  been  made. 
Nothing  actually  passed  to  the  respondent 
Although  not  cited  In  the  briefs,  we  have 
not  overlooked  the  case  of  Harris  v.  Johnson, 
184  Pac.  1048.  The  question  there  was: 
What  constltntes  a  sufficient  consideration 
for  a  promise  to  pay  money?  The  question 
here  is  the  correct  Interpi  station  of  the 
words  of  a  particular  statute.  The  rule  ap- 
plicable to  the  one  question  la  not  necessa- 
rily controlling  in  tbe  other.  We  conclude 
that  there  was  nothing  given  in  earnest  to 
bind  the  bai^ln  or  tn  part  payment  within 
the  meaning  of  the  statut&  It  follows  that 
the  contract  for  the  sale  of  the  corporate 
stock  was  void  under  the  statute  of  frauds. 

[3]  The  appellant  argues,  however,  that 
the  contract  Is  not  an  entirety,  and  that  he 
is  entitled  to  recover  at  least  nominal  dam- 
ages for  a  breacfa  of  tbe  contract  to  give  him 
employment  Had  he  been  given  employ- 
ment, he  would  have  occupied  a  position  "of 
responsibility  and  trust"  and  would  have 
been  removable  &t  the  will  of  tbe  respondent 
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U«welljB  V.  Aberdeoi  Bievlnv  Go.,  65 
Waab.  SIA,  118  Pac  80.  Aim.  Cas.  1918B. 
667.  It  cannot  be  doubted  ttiat  tiie  poaltlon 
of  bookkeeper  "under  the  title  of  eecretary 
and  treaeiim"  would  be  a  position  of  re- 
sponsibility and  trust  If  he  had  the  title  of 
secretary  and  treasurer,  we  think  the  legal 
presumption  would  be  that  he  would  exer- 
dae  the  functions  of  secretary  and  treasurer. 

[4]  This  court  has  h^  ttia^  whwe  the 
action  Is  one  for  damages  only,  there  being 
inrolved  no  property  or  posonal  rights  bav^ 
Ing  value  In  tbonselTest  a  follnre  to  prove 
substantial  damages  is  a  failure  to  prove  the 
substance  o£  the  Issue,  and  warrants  a  Jod^ 
moit  of  dismlssaL  Woodhonse  t.  Powlea, 
48  Wash.  617,  86  Pad  106S,  8  L.  R  A.  (N-  B.) 
788,  117  Am.  St  B^.  1079,  U  Ann.  Cas.  M; 
Casassa  t.  Seattle,  134  Pa&  1080.  This  view 
is  sound  for  another  reason;  that  is,  the 
law  "does  not  concern  Its^  with  trifles." 
M:atsger  v.  Page,  62  Wash.  170, 113  Paa  254. 

[f]  The  case  will  not  be  retained  Xor  the 
purpose  of  detwmlning  the  question  of  nomi- 
nal damages. 

The  dmurra  was  pn^ierly  sustained,  and 
the  }udgm«it  is  aflbined. 

CROW,  G.  J.,  and  DLLIS,  1£AIN,  and 
CHADWICK,  JJ.,  concur. 


STATE  T.  NORTHERN  EXPRESS  GO. 
(Supreme  Court  of  Wadilnfton.  Dee.  18, 1818.) 

.    1.  CaBEUBS    (I  11*)— BXPUEBS  GOHPANIBa— 

RBNTJncu-noN    or    Bnsxirasa  —  Powkb  — 

'XJOMlfON  Gabbikb." 

Const  art  12,  >  13,  declares  all  railroad 
and  other  transportation  companies  to  be  com- 
mon carriera  and  subject  to  legislatlTe  controL 
Section  15  probibits  transportation  companies 
from  discriminating  between  places  or  persons 
upon  the  same  class  of  freight  within  the  state, 
"or  coming  from  or  going  to  any  other  state." 
Article  12,  I  21,  requires  railroad  companies  to 
allow  all  eztwess  companies  transportation  over 
their  lines  upon  equal  terms.  Const  art  12, 1  7, 
and  Hem.  &  BaL  Code,  S  3720,  provide  that  a  for- 
eign corporation  may  not  transact  business  on 
more  favorable  terms  than  a  domestic  corpora- 
tion. Laws  1911,  c:  117,  f  8,  provides  that  the 
term  "common  carrier"  incluaeB  express  compa- 
nies, and  section  9  requires  every  such  carrier 
to  furnish  adequate  facilities  to  promptly  and 
safely  handle  all  persons  or  property  offered  to 
or  received  b7  it  Section  10  requires  everr 
carrier  to  promptly  receive  and  transport  i>er- 
sons  Or  moperty  offered  to  or  received  by  it,  and 
section  o3  authorizes  the  public  service  com- 
mission to  require  every  carrier  to  accommo- 
date its  business  to  the  requirements  of  the  law. 
Held,  that  an  interstate  express  company  doing 
burinesa  within  the  state  could  not  at  will  give 
up  the  carrying  of  goods  from  one  point  to  an- 
other in  the  state,  being  controlled  oy  the  pub- 
lic service  statute  while  doing  an  intrastate 
business  through  the  state,  so  long  at  least  as 
its  local  business  is  not  done  at  a  loss. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  |  30;  Dec  Dig.  |  11.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1313-1319;  vol.  8,  p.  7607.] 


2.  CouiraacE  (|  69*>— IzmasrATi  Cohmucb 
— Rkoulatioh  bt  Sutb— Vauditt. 

Laws  1907.  &  04,  |  7,  Taqnlring  the  State 
Treasurer  to  collect  from  each  express  company 
doing  buainesB  In  the  state  "a  sum  In  the  aatnt 
of  an  excise  or  privily  tax,"  computed  by  tak* 
ing  five  per  centum  of  the  amount  fixed  by  the 
tax  commissiooers  as  the  gross  receipts  of  the 
company  for  budness  done  within  the  state  for 
the  preceding  year,  prorided  that  its  tangiUe 
property  shall  not  be  xeUeved  fnaa  taxatioB, 
violates  the  conmierce  clause  of  the  federal  Con- 
stitutioD. 

[Ed.  Note.— For  other  cases,  see  Commerce 
Cent  Dig.  S!  100, 113-119;  Dec.  Dig.  {  68.*] 

Department  1.  Appeal  Superior  Court; 
Thurston  County;  John  R.  Mitchell,  Jndg& 

Action  by  the  State  of  Waahington  against 
the  Northern  Express  Contpany.  From  a 
Judgment  tor  deftiidant,  plalntiUt  appeals. 
Affirmed. 

W.  V.  Tanner  and  Stephen  V.  Carey,  both 
of  Olympia,  for  the  State.  Geo.  T.  Reld,  J. 
W.  Quick,  and  H  B.  Da  Fonte,  all  of  Tacoma, 
tor  respondent 

•GOSE,  J.  This  la  an  action  brought  by  the 
state  to  collect  an  "excise  or  privilege"  tax 
under  Laws  1907,  p.  79.  The  defendant  in 
due  form  raised  the  objection  that  the  tax 
law  Is  repugnant  to  the  commerce  clause  of 
the  federal  Constitution. 

The  complaint  alleges  facts  wbldi  show 
that  the  tax  was  levied  In  compllauce  with 
the  statute  (Laws  19Q7.  p.  79).  and  that  It  is 
due  to  the  state  If  the  statute  is  valid.  The 
defendant.  In  avoidance  of  the  tax,  alleges 
affirmatively  that  It  Is  a  corporation  duly 
organized  under  the  laws  of  the  state  of  Kew 
Jersey  with  power  to  conduct  an  express 
business  in  the  several  states  of  the  Union; 
that  it  owns  and  operates  an  express  business 
on  the  line  of  the  Northern  Padflc  Railway 
Company  from  the  dty  of  Ashland,  in  the 
state  of  Wisconsin,  ttirough  the  statea  of 
Minnesota.  North  Dakota,  Montana,  and 
Washington,  to  the  dtles  of  Tacoma  and 
Seattle  In  this  state,  and  thence  tlirough  tbis 
state  to  the  dty  of  Portland  in  the  state  of 
Oregon;  that  it  came  into  the  state  prior 
to  the  passage  of  the  act  in  controversy, 
for  the  purpose  of  transacting  Its  express 
buMness,  and  fully  compiled  and  has  contliiu- 
ed  to  fully  comply  with  the  laws  of  the 
state  relating  to  foreign  corporations  doing 
business  in  this  state ;  and  that  the  tax  sod 
the  law  under  which  it  was  levied  are  a 
direct  burden  upon  and  regulation  of  intw- 
state  commerce  In  violation  of  aectloQ  8^ 
art  1,  of  the  federal  Constitution.  a%e 
state's  demurrw  to  the  afflrmative  matter  Ui 
the  answer  was  overruled.  It  having  elected 
to  stand  upon  the  demurrer  and  decUnlng 
to  plead  further,  the  case  was  dismissed. 
The  state  has  appealed. 

The  tax  was  imposed  under  the  provtsioos 
of  Laws  1907,  p.  79.  The  statute  provides, 
section  2,  that  every  express  company  shall 
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annaally,  between  certain  fixed  dates,  make 
and  file  with  the  state  boatd  of  tax  conunls- 
slonera  a  statement  containing  "ttie  mttre 
receipts  (Indndtng  all  anins  earned  or  dia^ 
ed,  whether  actually  received  or  not)  for 
business  done  within  this  state,  incliidliig  its 
proportion  of  gross  receipts  for  business  done 
by  audu  company  wltbln  this  state  In  connec- 
tion with  other  companlea"  Section  8  pre- 
scribes bow  the  board  shall  ascertain  ttie 
entire  gross  receipts  of  express  companies 
tor  business  done  within  the  state  for  the 
particular  year,  and  provides  that  the  amount 
so  ascertained  shall  be  held  and  deemed  to 
be  the  gross  receipts  of  such  company  for 
business  done  within  the  state  for  the  year 
under  consideration.  Section  7  provides 
that:  "It  shall  be  the  duty  of  the  State 
Treasurer,  annually,  to  collect  from  each 
such  express  company,  doing  business  In  this 
state,  a  sum  in  the  nature  of  an  excise  or 
privilege  tax,  to  be  computed  by  taking  five 
per  centum  of  the  amount  fixed  by  the  state 
board  of  tax  commissioners  as  the  gross 
receipts  of  such  express  company  for  business 
done  within  the  state  of  Washington  for  the 
year  next  preceding  the  first  day  of  April, 
as  determined  and  certified  by  the  state  board 
of  tax  commissioners :  Provided,  nothing  con- 
tained in  this  act  shall  exempt  or  relieve 
any  express  company  from  the  assessment 
and  taxation  of  their  tangible  property  in 
the  manner  authorized  and  provided  by  law." 

The  single  question  presented  by  the  ap- 
peal is  whether  the  statute  is  repugnant  to 
the  commerce  clause  of  the  federal  Constitu- 
tion. This  Is  confessedly  a  federal  question 
upon  which  the  decisions  of  the  federal  Su- 
preme Court  are  controlling.  Counsel  for 
both  parties  have  presented  their  argument 
under  two  principal  heads  or  topics:  Q.) 
Under  the  Constitution  and  public  service 
law  of  the  state,  is  an  express  company  free 
to  take  or  renounce  business  within  the  state 
as  It  may  choose?  The  appellant  contends 
that  it  is  free  so  to  do,  whilst  the  respond- 
ent contends  that  It  is  not.  And  (2),  In  either 
case.  Is  the  law  In  conflict  with  the  commerce 
clause  of  the  federal  Constitution? 

El]  These  qneslloDs  will  rec^ve  oooaldera- 
tton  In  the  order  stated.  Section  IS,  art  12, 
of  the  ConstltutiOD  of  the  state,  provides: 
"All  railroad,  canal,  and  other  teansporbi- 
tlon  companies  are  det^red  to  be  conuntm 
carriers,  and  subject  to  teglsIaUve  control." 
Section  ISk  art  12,  provides  that  transporta- 
tton  companies  shall  not  'discriminate  be- 
tween places  or  persons  or  in  the  facilities 
afforded  upon  the  same  class  of  freight  or 
packages  within  the  state  "or  coming  from 
or  going  to  any  other  state."  Section  21, 
art  12,  provides:  "Railroad  companies,  now 
or  hereafter  organized  or  doing  business  in 
this  state,  shall  allow  all  express  companies 
organized  or  doing  business  In  this  state 
transportation  over  all  lines  of  railroad  own- 
ed or  operated  by  sudi  railroad  companies 


upon  equal  terms  with  any  other  express 
company;  and  no  railroad  corporation  or- 
ganized or  doing  tmslness  in  tills  atats  shall 
allow  any  express  corporation  or  company 
any  facilities,  privileges,  or  rates  for  trans- 
portation of  men  or  materials  or  property 
carried  by  them,  or  for  doing  the  buatness  of 
each  express  companies,  not  allowed  to  all 
express  companies."  Section  7,  art  12,  of 
the  Constitution,  and  section  3720,  Item,  ft 
Bal.  Code,  provides  that  a  foreign  corporation 
shall  not  be  permitted  to  transact  business 
within  the  state  on  more  favorable  condi- 
tions than  domestic  corporations.  The  pub- 
lic service  commission  law  (Laws  1911,  p. 
538  et  seq.)  makes  the  following  provisions: 
Section  8  provides  that  the  term  "common 
carrier*'  Includes  "express  companies."  Sec- 
tion 9  provides  that  every  common  carrier 
shall  furnish  adequate  and  snfflcient  service 
and  facilities  to  enable  it  to  "promptly,  exi>e- 
dltiously,  safely,  and  properly"  handle  all 
persons  "or  property  offered  to  or  received 
by  it  for  transportation,"  etc  Section  10 
provides:  "Every  common  carrier  shall  un- 
der reasonable  rules  and  regulations  prompt- 
ly and  expeditiously  receive,  transport  and 
deliver  all  persons  or  property  offered  to  or 
received  by  It  for  transportation."  Section 
53  empowers  the  public  service  commission 
to  require  every  common  carrier  to  accom- 
modate its  business  and  facilities  to  the  re- 
quirements of  the  law,  to  the  end  that  it 
shall  famish  the  public  a  reasonably  ade- 
quate service  at  a  reasonable  price.  These 
sections  are  supplemented  by  other  provi- 
sions of  the  law  imposing  obligations  and 
restrictions  sudi  as  to  rendw  the  law  effica- 
cious. It  is  ^gniflcant  that  these  dutlea, 
restrictions,  and  regulations  are  made  to  spe- 
cifically apply  to  "every  coomion  carrier."  To 
sustain  the  argument  of  the  Attorney  Gen- 
eral that  the  provicdons  of  the  statute  are 
mandatory  as  to  all  public  service  companies 
having  their  own  equipment,  such  as  rail- 
road, telegraph,  and  telcgdione  companies,  and 
that  because  express  companies  have  no  anch 
equlpnwnt  they  are  free  to  renounce  local 
business,  would  be  an  unwarranted  limita- 
tion of  both  the  letter  wnd  Uu  spliit  of  the 
statute. 

Nor  Is  it  necessary  f or  ns  to  constme  sec- 
tion 21,  art  12,  of  the  Constltatlon.  It  has 
reference  to  the  duties  of  railroad  companies 
toward  express  companies.  There  is  no  con- 
troversy here  between  such  companlee.  The 
questtou  here  Is  between  the  state  and  an  ex- 
press company.  Neither  the  express  com- 
pany nor  the  state  Is  complaining  because 
of  the  failure  of  the  railroad  company  to 
grant  any  right  arising  out  of  that  section 
of  the  Constitution. 

Nor  are  we  confronted  with  the  qnestion 
whether  an  express  company  can  be  required 
to  continue  to  carry  on  a  local  business  at 
a  -loss.  Xbe  record  presents  no  such  aues- 
tiou. 
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The  state  relies  i^efly  upon  the  rule  an- 
nounced In  Express  Cases,  117  U.  8.  1,  6  Sup. 
Gt  S42.  628,  29  L.  Ed.  791.  That  was  a  suit 
between  certain  railroad  companies  and  cer- 
tain express  companies,  the  latter  contending 
that  it  was  the  duty  aC  the  railroad  com- 
paniea  to  act  as  common  carriers  for  the  ex- 
press companies.  The  court  held  that,  ao 
long  as  a  railroad  company  gave  the  public 
a  reasonably  adequate  eq)reB8  service  itself 
or  through  Its  diosen  agencies,  it  could  no^ 
in  the  absence  of  legislation  or  a  definite  con- 
tract, be  required  at  the  suit  of  an  express 
company  to  serre  it;  that  is,  it  could  not  be 
reqi^Lred  to  become  a  common  carrier  "of  a 
common  carrier."  The  case  ia  not  annslte 
in  the  light  of  our  interpretation  at  the 
Constitution  and  laws  of  the  state.  We 
think  that  It  would  be  a  perversion  of  the 
Constitution  and  the  public  servloe  statute 
to  hold  that  an  express  company  (admitted- 
ly a  common  carrier)  has  the  "right  to  duXMe 
between  what  points  it  would  carry,  and 
therefore  could  give  up  the  carrying  [of 
goods  usually  carried  by  express  companies] 
from  one  point  to  another  within  the  state." 
In  other  words,  It  is  controlled  by  the  pub- 
lic service  statute,  at  least  so  long  as  it 
does  an  Intrastate  business  through  tiie  state 
when  there  is  no  suggesUra  that  the  local 
business  is  b^bog  conducted  at  a  loss. 

[2]  This  brings  us  to  the  principal  ques- 
tion, ttiat  is :  Is  the  statute  under  which  the 
tax  is  levied  repugnant  to  the  commerce 
clause  of  the  federal  Constitution?  As  we 
read  tlw  cases,  this  question  is  foreclosed 
against  the  state  by  the  decisions  of  the  fed- 
eral Supreme  Cotirt  Pullman  Co.  v.  Adams, 
189  U.  S.  420,  28  Sup.  Ct  494,  47  L.  Ed.  877; 
Orutcher  v.  Kentucky,  141  U.  S.  47,  11  Sup. 
Gt  851,  85  L.  Ed.  649;  Allen  v.  Pollman  Co., 
191  n.  S.  171,  24  Slip.  Ct  39.  48  L.  Ed.  134; 
Western  Union  Tel.  Co.  v.  Kansas,  216  U. 
S.  1.  30  Sup.  Ct  190.  54  Ed.  366;  Galves- 
ton, eta,  V.  Texas.  210  U.  S.  217.  28  Sup.  Gt 
638.  52  L.  Bd.  1031;  U.  S.  Express  Co.  v. 
Minnesota,  223  U.  S.  335.  32  Sup.  Ct.  211,  56 
L.  Ed.  450;  Oklahoma  v.  Wells  Fargo,  etc., 
Co.,  228  U.  8.  208,  82  Sup.  Ct  218,  56  Ed. 
445. 

In  the  Adams  Case  it  was  held  that  a 
privilege  tax  Imposed'  upon  an  interstate 
carrier  on  account  of  local  business  is  valid 
under  the  law  of  the  state  If  the  carrier  is 
"free  to  renounce  local  business,"  but  that, 
if  the  state  law  requires  the  carrier  to  accept 
local  business,  the  tax  would  be  invalid  as  an 
Interference  with  commerce  between  the 
states.  The  statute  there  reviewed  provided 
that:  "A  tax  on  privileges  Is  levied  as  fol- 
lows, to  wit:  •  •  •  Sleeping  car  compa- 
nies: On  each  sleeping  and  palace  car  com- 
pany carrying  passengers  from  one  point  to 
another  within  the  state,  SlOO,  and  twenty- 
five  cents  per  mile  for  each  mile  of  railroad 
track  over  which  the  company  runs  its  cars." 
In  considering  the  statute,  the  court  said: 
"If  the  clause  of  the  state  Constitution  re- 


ferred to  were  held  to  Impose  the  obligation 
supposed  and  to  be  valid,  we  assome  without 
discussion  that  the  tax  would  be  invalid 
For  then  it  would  seem  to  be  true  that  the 
state  Constitution  and  the  statute  combined 
would  impose  a  burden  on  commerce  be- 
tween the  states  analogous  to  that  which  was 
held  bad  in  Crutch^  v.  Emtndty,  141  U.  S. 
47  [11  Sup.  Ot  8&1«  35  I<.  Ed.  649].  On  the 
other  liand,  if  the  Pullman  Company,  wheth- 
er called  a  common  carrier  or  not  had  the 
right  to  choose  between  wlut  pc^ts  it  wonld 
carry,  and  therefore  to  give  up  tlM  carriage 
of  passragexa  from  one  point  to  aiu>ther  with- 
in the  state,  the  case  ia  governed  by  Osborne 
V.  Florida,  164  D.  8.  660  [17  Sop.  Gt  214,  41 
U  Ed.  586].  The  company  cannot  comidain 
of  being  taxed  for  the  privilege  at  dolus  a 
local  business  wlilch  It  Is  tna  to  rmoonee. 
Both  partlea  agree  that  the  tax  is  a  privily 
tax.  As  the  validity  of  the  tax  Is  thus  bound 
up  with  the  dfect  of  the  section  of  the  state 
Constitution,  we  think  that  the  PolUnan 
Company  was  mtltled  to  know  bow  It  stood 
under  the  latter,  and  that  a  Judgment  against 
It  could  not  be  Justified  by  reasoning  whldi 
leaves  that  point  obscure." 

In  Crutdier  v.  Kntucky,  a  statute  of  the 
state  of  KentDdty,  making  it  unlawful  tax  an 
agent  of  any  express  company  not  Incorporat- 
ed under  the  laws  of  the  state  to  oigage  In 
the  business  of  transportation  thertto  with- 
out first  procuring  a  prescribed  license,  was 
held  to  be  a  direct  InvaMon  of  the  comn^rce 
clause  of  the  federal  Constitutloa.  After  a 
reference  to  the  statute,  the  court  said:  "It 
is  a  prohibition  against  carryins  on  of  mcb 
business  without  a  OHnpllance  with  the 
state  law.  *  *  *  To  carry  on  interstate 
commerce  Is  not  a  firandilse  or  a  privilege 
granted  by  the  state.  It  is  a  right  which 
every  dtlzen  of  the  United  States  la  entitled 
to  oercise  under  the  Constitution  and  laws 
of  the  United  States;  and  the  accession  of 
mere  corporation  facilities,  as  a  matter  of 
convenience  in  carrying  on  their  business 
cannot  have  the  effect  of  depriving  them  of 
such  right  unless  Congress  should  see  fit  to 
inten^tose  some  contrary  regulation  on  the 
subject  •  •  •  We  have  repeatedly  de- 
cided that  a  state  law  Is  unconstitutional 
and  void  which  requires  a  party  to  take  out 
a  license  for  carrying  on  interstate  com- 
merce, no  matter  how  spedous  the  pretext 
may  be  for  Imposing  it  •  *  •  We  do  not 
think  that  the  difficult  is  at  all  obviated  by 
the  fact  that  the  express  company,  as  inci- 
dental to  its  main  business  (which  Is  to 
carry  goods  between  different  states),  does 
also  some  local  business  by  carrying  goods 
from  one  point  to  another  within  the  state  of 
Kentucky.  This  is,  probably,  quite  as  much 
for  the  accommodation  of  the  people  of  that 
state  as  for  the  advantage  of  the  company. 
But  whether  so  or  not  it  does  not  obviate  the 
objection  that  the  regulations  as  to  license 
and  capital  stofA  are  Imposed  as  conditions 
on  the  company's  carrying  on  the  busioess  of 
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interatate  commerce^  irtilcli  wu  maoifwUy 
the  principal  object  of  its  o^anlzatloii. 
These  regolatlons  are  dearly  a  Imrdoi  and  a 
restriction  upon  that  commerce.  Whether 
Intended  as  such  or  not,  they  operate  ae 
such." 

Id  the  Alien  Case  It  waa  hdd  that  a  law 
requiring  the  payment  of  a  tax  tor  the  privi- 
lege of  running  cars  through  the  state,  as 
aa  upon  those  operated  whidly  within 
the  state,  was  void  aa  an  attempt  by  the 
state  to  Impose  a  burden  upon  intwatate 
commerce.  In  Western  Unton.  etc.,  r.  Kan- 
sas, tile  court,  in  considering  the  effect  of  a 
statute  of  the  state  of  Kansas  whicSi  provldr 
ed  that  "each  corporation  which  bos  recetred 
authority  from  the  charter  board  to  organise 
shall,  before  filii«  Its  charter  with  the  Secre- 
tary of  State  as  pioTlded  by  law,  pay  to  the 
State  Treasurer  of  Kansas  for  the  benefit  of 
the  permanent  school  fund  a  charta  fee  of 
one^enth  of  one  per  cent  of  its  authoilced 
capital  upon  tbe  first  |100,000  of  its  capital 
stock,"  and  for  a  descending  graduated 
tax  upon  all  of  its  capital  stock  in  excess 
of  that  amount,  said:  "The  autiiorltleB  cit- 
ed show  that  this  court  baa  guarded  with 
both  diligence  and  firmness  the  freedom 
of  Interstate  commerce  against  luxrtlle  state 
or  local  action,  aa  sndb  action  has  been 
manifested  by  reguUtlons  operating  in  some 
instances  directly,  in  otiiers  indirectly, 
upon  the  means  or  instnunents  employed 
In  that  commerce.  This  has  been  done  vrtth- 
out  violating  the  principle  that  an  Interstate 
carrier,  entering  a  state  for  purposes  of  its 
business,  is  subject  to  local  r^ulatlons  that 
in  their  essence  and  purpose  only  indduitally 
affect  Interstate  commerce,  but  are  estab- 
Uslied  In  good  faith  for  the  protection,  safety, 
comfort,  and  oonvenlence  of  the  people,  are 
not  in  themselTes  in  any  real,  just  sense  an 
obstruction  to  or  in  conflict  with  the  substan* 
tial  rights  of  those  engaged  In  interstate 
CMumerc^  but  are  referable  to  the  police 
powers  of  the  state,  and  to  be  respected 
until  Congress  covers  the  subject  by  legisla- 
tion. Cooley  T.  Port  Wardens,  12  How.  299, 
320  [13  L.  Ed.  996];  Sherlock  t.  Ailing,  93 
U.  S.  99, 104  [23  L.  Ed.  819];  Morgan's  Louisi- 
ana &  T.  R.  &  S.  S.  Co.  V.  Board  of  Health, 
118  U.  S.  456,  463  [6  Sup.  Ct  1114,  SOL.  Ed. 
237];  Smith  T.  Alabama,  124  U.  S.  466  [8 
Sup.  Ct  564,  81  L.  Ed.  DOS] ;  Nashrllle,  C.  & 
St  L.  R.  Co.  T.  Alabama,  128  U.  S.  96,  100 
[0  Sup.  Ct  28,  82  L.  Ed.  352];  N.  Y..  N.  H. 
&  H.  B.  R.  Co.  T.  New  York,  165  U.  S.  628, 
631,  632  [17  Sop.  Ct  418,  41  L.  Ed.  863]; 
Missouri,  Kansas  &  Texas  By.  Co.  v.  Haber, 
169  TJ.  8.  613,  626  [18  Sup.  Ct  488,  42  L.  Ed. 
878];  Lake  Shore  &  M.  S.  R.  Co.  T.  Ohio, 
173  n.  S.  286,  297  [19  Sup.  Ct  465.  43  L.  Ed. 
702].  We  are  aware  of  no  decision  by  this 
court  holding  that  a  state  may  by  any  device 
or  In  any  way,  whether  by  a  license  tax,  In 
the  form  of  a  fe^'  or  otherwise,  burden  the 
interstate  business  of  a  corporation  of  an- 
other stat^  although  the  state  may  tax  the 


corporatioa'B  property  regularly  or  perma- 
nently located  within  Its  limits,  where  the 
aacCTtalnment  of  the  amount  assessed  is 
made  'depoident  in  £act  on  the  value  of  its 
property  situated  within  the  state.'  Postal 
Telegraph  Oo.  v.  Adams,  15S  U.  8.  688*  696 
[15  Sup.  Ot  268,  860^  S9  I*  Ed.  8U];  Leloup 
V.  Mobile^  127  n.  B.  640,  649  [»  Sup.  Gt  1388, 
S2  U  Bd.  811].  On  the  contrary,  It  is  to  be 
deduced  trcm  the  adjudged  cases  that  a  cor^ 
poraUon  of  we  atate,  anthorized  by  Itn  char- 
ter to  engage  in  lawful  eranmerce  among 
ttie  atateik  may  not  be  prevented  by  Kaotber 
state  from  coming  into  its  limita  for  all  the 
legitimate  purposes  of  sach  commerce.  It 
may  go  Into  the  state  without  obtaining  a 
license  from  it  for  the  purposes  of  Its  inter- 
state bualnesa,  and  wlttont  liability  to  taxa- 
tion there,  on  account  o£  sudi  business." 
And  it  further  said:  "If  the  statute,  reason- 
ably Interpreted,  either  directly  or  by  its 
necessary  operation,  burdens  interstate  com- 
merce, it  must  be  adjudged  to  be  InvalM, 
whatever  may  have  been  the  purpose  for 
which  It  was  macted,  and  although  the  com- 
pany may  do  both  interstate  and  local  busi- 
ness. This  court  has  r^ieatedly  adjudged 
ttiat  fai  all  aucb  matters  the  judldary  will 
not  regard  mere  fttrms,  iiut  will  look  throu^ 
forms  to  the  substance  of  things.  Such  Is  an 
eatebllshed  rule  of  constttnttonal  constmc- 
tion  as  the  adjudged  cases  abundantly  diow." 
And  referring  to  the  Adams  Case,  the  court 
said;  "The  court  did  not  hold  that  the  state 
could,  in  any  form,  directly  burden  interstate 
comnmce.  It  reslly  held  to  the  contoaiy.*' 
And  ttterrtag  to  the  Allen  Oas^  it  is  said: 
"In  the  Allen  Case  the  license  tex  there  in 
question  under  the  Tennessee  act  of  1887  ma 
Imposed  generally  on  account  of  each  sleep- 
ing car  used  on  railroads  traversing  the  state, 
without  any  discrimination  being  made  be- 
tween cars  transporting  interstate  passengers 
and  those  transportlDg  local  passengers.  On 
that  ground  the  tax  was  held  to  be  void." 
In  dissenting,  Mr.  Justice  Holmes  said:  "The 
whole  matter  is  left  in  the  Westom  Union's 
hands.  If  the  license  fee  Is  more  than  the 
local  business  will  bear,  it  can  stop  that  busi- 
ness and  avoid  the  fee.  Whether  economical- 
ly wise  or  not,  I  am  far  from  thinking  that 
the  charge  Is  inherently  vicious  or  bad.  If 
the  inoMsltlon  were  absolute,  or  If  the  at- 
tempt were  to  oust  the  corporation  from  the 
state  if  It  did  not  pay,  the  ailments  that 
prevail  would  be  apposite.  But  the  stete 
seeks  only  to  oust  the  corporation  from  that 
part  of  ite  business  that  the  corporation  has 
no  right  to  do  unless  the  state  gives  leave." 

In  Galveston,  ete.,  v.  Texas,  the  act  which 
was  under  review  was  "An  act  Imposing  a 
tex  upon  railroad  corporations  •  *  • 
and  other  persons  *  *  *  ,  owning 
•  •  •  or  controlling  any  line  of  railroad 
in  this  stete  *  *  •  equal  to  one  per  cent 
of  their  gross  receipts  •  *  *  and  repeal- 
ing the  existing  tex  on  the  gross  passenger 
earnings  of  railroads."  After  observing  that 
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the  UsH  of  the  raUroadi  concerned  were 
wholly  within  the  state,  that  they  connected 
with  other  lines,  that  a  part — in  some  in- 
stances a  larger  part— of  their  gron  receipts 
mm  derived  from  the  carriage  of  pacikageB 
and  freight  coming  from  or  destined  topi^ts 
without  the  state,  the  court  said:  '"By 
whatever  nanm  the  exaction  may  be  called. 
If  it  amounts  to  no  mwe  than  the  ordinary 
tax  upon  property  or  a  Jost  equivalent  there- 
for, ascertained  by  reference  thereto,  it  is 
not  ojpen  to  attach  as  Inconsistent  with  the 
Gonatltntioa'  Postal  Telegraph  OaUe  Go.  v. 
Adams,  US  U.  8.  688,  697  [15  Snp.  Ot  268, 
360,  89  L.  Ed.  811].  See  New  Tork,  Lafea 
Erie  &  Western  R.  R.  Oo.  v.  FennsylvaDla, 
lite  U.  S.  431,  438,  430  [16  Sup.  Ot  896,  S9  K 
Ed.  1043].  Hbe  question  Is  whether  this  Is 
audi  a  tax.  It  appears  suffldoitly,  perhaps 
from  what  has  been  said,  tiiat  we  are  to  look 
for  a  practical  rather  than  a  logical  or  lAUo- 
sopbical  distinction.  The  state  must  be  al- 
lowed to  tBtx  the  property  and  to  tax  it  at 
its  actoal  value  as  a  going  concern.  On  the 
ofhw  hand,  the  state  cannot  tax  the  inter- 
state business.  The  two  neces^tles  hardly 
admit  ot  an  absolute  logical  reconciliation. 
Yet  the  distinction  Is  not  without  sense. 
When  a  legislature  Is  trying  simply  to  value 
property,  It  Is  less  likely  to  attempt  to  or  ef- 
fect Injurions  r^ulatton  than  what  it  is 
aiming  directly  at  the  receipts  from  Inte- 
state commerce.  A  practical  line  can  be 
drawn  by  taking  0ie  whole  scheme  of  taxa- 
tion into  account  That  must  be  done 
this  court  as  beat  it  can.  Neither  the  state 
courts  nor  the  l^lslatures,  by  giving  tlie  tax 
a  particular  name  or  by  the  use  of  some 
form  of  words,  can  take  away  our  duty  to 
consider  its  nature  and  effect  If  It  bears 
upon  commerce  among  the  states  so  directly 
as  to  amount  to  a  regulation  in  a  relatively 
immediate  way,  It  will  not  be  saved  by  name 
or  form.  Stockard  v.  Morgan,  185  U.  S.  27, 
37  [22  Sop.  Ot  676,  46  L.  Ed.  786];  Asbell 
V.  Kansas,  209  U.  8.  261,  264.  266  [28  Sup. 
Ct  486,  62  L.  Ed.  778.  14  Ann.  Cas.  1101]. 
We  are  of  opinion  that  the  statute  levying 
this  tax  jjoes  amount  to  an  attempt  to  regu- 
late commerce  among  the  stetea."  Mr.  Jus- 
tice Harlan  dissented,  saying:  "But  It  Is  said 
that  the  tax  in  question,  even  if  regarded  as 
an  occupation  tax.  is  Invalid,  as  constitut- 
ing a  direct  burden  on  ioterstete  commerce, 
the  regulation  of  which  belongs  to  Oongress. 
It  is  not,  in  my  opinion,  to  be  taken  as  a 
tax  on  interstate  commerce  in  the  sense  of 
the  Constitution;  for  ita  operation  on  Inter- 
state commerce  is  only  incidental,  not  direct 
A  state,  in  the  regulation  of  ita  internal  af- 
fairs, often  prescribes  rules  which  In  their 
operation,  remotely  or  incidentally,  aftect  In- 
terstate commerce.  But  such  rules  have  nev- 
er been  held  as  in  themselves  imposing  di- 
rect burdens  upon  such  commerce,  and  on 
that  ground  invalid.  The  state  In  the  pres- 
ent case  ascertains  the  extent  of  business 
done  by  the  corporation  in  the  state,  and 


requires  an  annual  occupation  tax  "equal'  to 
a  named  per  centum  of  the  amount  of  such 
business.  It  does  not  li^  any  tax  directly 
upon  the  gross  receipta  as  sudL   •  • 

We  are  not  able  to  distinguish  the  case  at 
bar  from  Galveston,  etc,  v.  Texas.  Indeed, 
the  two  acta  in  meaning  are  identical,  ex- 
c^t  that  our  statute  defines  the  tax  as  "an 
excise  or  privilege  tax,"  and  imposes  it  in 
addition  to  a  property  tax.  The  argument 
of  the  Attorney  Om«al  In  substance  and 
effect  la  the  same  as  that  made  in  the  dis- 
senting opinion  of  Mr.  Justice  Harlan.  In 
the  Minnesota  case  a  distinction  was  made 
between  a  Intimate  tax  laid  upon  property, 
although  engaged  in  interstate  commerce, 
and  an  attempt  In  the  guise  of  taxation  to 
Impose  real  burdens  upon  interstate  com- 
merce as  such;  the  court  saying  that  the 
former  was  not  and  that  the  latter  was,  in- 
valid. In  the  Oklahoma  case  a  statute  was 
condnnned  which  provided  tAat:  "Every 
corpora tl<xi  hereinafter  named  shall  pay  the 
state  a  gross  revenue  tax  *  •  •  whldi 
shall  be  in  addition  to  the  taxes  levied  and 
collected  upon  an  ad  valorem  basis  upon  tiie 
property  and  assets  of  such  corporation 
equal  to  the  per  centum  of  the  gross  receipta 
tierelnafter  provided,  if  such  public  service 
corporation  operate  wholly  within  the  state, 
and  If  such  public  service  corporation  oper- 
ates partly  within  and  partly  without  the 
state,  It  shall  p^  tax  equal  to  such  propor- 
tion of  said  per  centum  of  ita  gross  receipta 
as  the  portim  of  Us  boslness  done  within  the 

stiUe  bears  to  the  whole  of  its  business. 
•   •  •» 

In  Adams  Express  Go.  v.  Ohio.  165  XT.  S. 
184, 17  Sup.  Ot  SOS,  41  li.  Bd.  683,  dted  by 
the  state,  the  basts  of  assessment  provided 
by  the  statute  was:  "The  true  value  In  mon- 
ey of  the  entire  property  ot  said  companies 
within  the  state  of  Ohio  In  the  proportion 
which  the  same  bears  to  the  entire  property 
of  said  companiee  as  determined  by  the  val- 
ue of  the  capital  stock  thereof."  The  stat- 
ute was  beli  valid;  the  court  saying:  "The 
principal  contention  Is  that  the  role  con- 
travenes the  comnmoe  clause  because  the 
assessments,  while  purporting  to  be  on  the 
pr<^»ert7  ot  complalnante  within  the  state, 
are  in  tact  levied  on  their  business,  whldi 
is  larg^  interstate  commerce.  Althou^ 
the  transportation  of  the  sobjecte  of  inters 
state  commerce,  or  the  receipta  rectived 
therefrom,  or  the  occupation  or  business  of 
carrying  it  on,  cannot  be  directly  subjected 
to  state  taxation,  yet  property  belonging  to 
corporations  or  companies  engaged  In  such 
commerce  may  be;  and  whatever  the  par- 
ticular form  of  the  exaction,  if  It  is  essen- 
tially only  property  taxation,  it  will  not  be 
considered  as  falling  within  the  inhibition 
of  the  Ck)nstitution.  Go rpo rations  and  com- 
panies engaged  In  interstate  commerce 
should  bear  their  proper  proportion  of  the 
burdens  of  the  govemmente  under  whose 
protection  they  conduct  their  operations,  and 
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taxatioii  on  property,  ocHleeUble  by  tbe  otAl- 
nary  means,  does  not  affect  Interstate  com- 
merce otberwlM  tban  Inddenlmlly,  afl  all 
business  Is  affected  by  tbe  necessity  of  con- 
tributing to  the  snn^rt  of  goremment."  In 
referring  to  ttila  oue  In  tbe  later  case  of 
United  States  Bxpress  Co.  t.  Minnesota,  su- 
pra, the  court  said  that  the  tax  was  sustain- 
ed In  tbe  Ohio  case  as  a  property  tax,  "upon 
the  property  of  an  express  company,  which 
property  was  considered  a  part  of  one  mtm- 
ey-eamlng  organlzatlos  extending  throng 
many  states."  But  where  a  gross  revenue 
tax  was  laid  In  addition  to  an  ad  valorem 
tax,  the  court  said  In  the  Oklahoma  case, 
supra,  that  there  was  no  warrant  for  call- 
ing the  tax  a  property  tax. 

We  tblnk  the  case  at  bar  Is  ruled  by  the 
conclusion  reached  In  tbe  Adams,  Texas,  and 
Oklahoma  cases.  A  further  review  by  this 
court  would  be  fruitless.  Our  duty  Is  to 
follow  the  rule  laid  down  by  the  federal 
Supreme  Court  This,  as  we  read  its  deci- 
sions, leqnires  an  affirmance  ot  tbe  Judg- 
ment 

CROW,  C.  J.,  and  MAIN,  ELLIS,  and 
OHADWICE,  JJ.,  concur. 


DOUGAN  V.  CITZ  OF  SEATTLE. 
(Supreme  Court  of  Waidiington.  Dec  IS,  1918.) 

1.  MUNICIFAX.  OOBPOBATIOira  817*)— INJU- 
RY TO  PlDESTBUN— DaiEOnVE  SiDBWAXZS— 

NEQLiaKRCE. 

That  a  sidewalk  was  nesligeutly  construct- 
ed at  an  excessive  erade  wilT  Dot  be  presamed, 
because  plaintiff  fell  thereon  and  was  injared. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporationB,  Cent  Dig.  {  172S;  Dec.  Dig.  f 
817.*] 

2.  Evidence  (J  B*)— Judicial  Notice. 

Tbe  courts  will  take  Judicial  notice  that 
sidewalks  of  a  grade  equal  to  13  per  cent  are 
common  in  the  cities  of  the  state  and  have  not 
been  prohibited  by  legislation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  4;  Dec.  Dig.  |  S>] 

8.  MUNICIPAI.  GOBPOBATIONS  (S  821*)— SIDE- 
WALKS—JUBT  Question. 

In  an  action  by  one  injured  hj  a  fall  od  a 
sidewalk  which  was  at  a  grade  of  about  18  per 
cent,  the  court  cannot  as  a  matter  of  law  bold 
that  the  municipality  was  negligent  in  laying  it 
without  cleats ;  tbe  question  of  negligence  being 
one  of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1746-1767;  Dec. 
Dig.  I  821.»] 

4.  Appeal  and  Ebbob  (§  1008*)— Revubw— 

Findings  of  Trial  Coubt. 

Findings  of  fact  by  the  trial  court,  when  re- 
viewed in  accordance  with  Rem.  St  Bal.  Code,  { 
1736,  providing  for  the  review  of  such  findings, 
are  treated  as  a  verdict  of  the  jury,  and  will  be 
sustained  unless  against  the  preponderance  of 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  8966-8960;  d9&-8960; 
Dec  Dig.  f  1008.«) 

Gose,  J.,  dissenting. 


D^rtmoitl.  A]>peftl  from  Snperior  Oonrt 
King  County;  Everett  Smith,  Judge. 

Action  1^  Jas.  A.  Dougan  against  the  City 
of  Seattle,  a  municipal  corporation.  From 
a  Judgment  for  defttidan^  plaintiff  appeals. 
Affirmed. 

Jas.  A.  Dougan,  of  Seattle,  for  appellant. 
Jas.  E.  Bradford  and  Melvln  S.  Good,  both  of 
Seattle,  for  respondent 

CHADWIOK,  J.  Plaintiff  supped  and  fiell 
upon  a  sidewalk  laid  upon  a  slope  of  12.9  per 
coit,  suffering  injuries  for  which  be  seeks 
compensation  in  this  action.  The  acddrat 
occurred  on  the  morning  of  the  6th  day  of 
April,  1912.  There  was  a  slight  frost  on  the 
sidewalk.  X^m  a  Judgment  in  favor  of  the 
defendant  plaintiff  has  apitealed. 

Plaintiff  estimated  tbe  grade  of  the  walk 
at  about  17  per  cent  The  court  made  no 
specific  finding  upon  this  pohit,  holding,  in 
addition  to  tbe  &ct  that  the  city  was  not 
negligent,  that  plaintlfl  vms  guilty  of  con- 
tributory ne^lgence  and  it  made  no  dlffer- 
aace  whether  the  grade  was  13  per  cent  or 
17  per  cfflit  Tbe  evidence  of  a  dty  engineer 
based  on  actual  measurements  fixes  the  grade 
at  12.9  pet  cent,  and  we  shall  accept  his 
finding 

Waiving  the  qnestlon  of  contributory  neg- 
ligence, there  Is  but  one  Question  in  this 
case;  that  Is,  whether  it  is  n^Ugence  per  se 
for  a  cily  to  maintain  a  sidewalk  without 
cleats  on  a  12.9  per  emt  grades 

[1]  Negligence  Is  not  to  be  presumed  from 
the  sole  fact  that  plaintiff  fell  and  was  in- 
jured. Grossenbacb  t.  Milwaukee  65  Wis. 
%  26  N.  W.  182,  56  Am.  614;  Sorenson 
V.  MenaSba,  P.  ft  P.  Co.,  66  Wis.  888. 14  M. 
W.  446;  Lush  T.  Parkersburg,  127  Iowa,  701. 
104  N.  W.  336.  The  testimony  does  not  show 
the  opinion  of  those  who  are  competent  to 
pass  an  opinion  upon  the  physical  facts  dis- 
closed; nor  is  it  made  to  appear  that  other 
accidents  upon  sidewalks  similarly  construct- 
ed have  happened  with  sufficient  frequency 
to  put  the  city  upon  notice  of  its  dangerous 
character. 

[2,  3]  No  cases  are  cited,  nor  have  we 
found  any,  where  courts  have  assumed  to 
hold  a  grade  of  like  cbaracter  dangerous  as 
a  matter  of  law.  We  may  take  JndicUl  no- 
tice that  such  grades  are  frequent— In  fftct 
common— in  the  cities  and  towns  ut  this 
state,  and  that  tiiey  bave  been  maintained 
without  probibitlTe  or  r^ulative  l^alatlon. 
The  courts  have  treated  tbe  question  of  neg- 
ligence In  such  cases  as  one  of  fitet  and  bave 
persistently  refused  to  direct  verdicts  or  ren- 
der Judgmmts  non  obstante. 

In  Morrison  v.  City  of  Madison,  96  Wis. 
452,  71  N.  W.  882,  the  slope  was  22  Inches 
in  181^  feet,  or  13.6  per  cent  Tbe  court 
said:  "The  facta  in  regard  to  its  construction 
and  condition  are  all  undisputed:  yet  If 
there  was  any  room  for  honest  differences 


•VoT  otbsr  cases  see  same  topic  and  asetlon  MUUBSR  In  Dm.  Dig.  A  Am.  Dig.  Ksjr-No.  Seriw  *  Rap'r  Indexw 
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of  opinion  among  nuonable  men  ctf  nnblaaed 
minds  in  respect  to  the  Inf  ennoes  that  dionld 
be  drawn  therefrom  regarding  the  fact  In 
Issue,  then  It  was  for  the  Jnry,  and  not  the 
court,  to  draw  flie  correct  infoence.  It  Is 
onl7  whoi  the  facts  are  tindlspnted,  and  the 
reasonable  Inferences  therefrom  In  regard  to 
the  ultimate  &ct  In  Issue  are  all  one  way, 
that  what  Is  the  proper  Infaraice  is  a  qoes- 
tton  of  law  for  the  court  to  answer.)'  mils 
case  Is  InstmctlTe  in  that  It  refers  to  many 
cases  where  the  grade  and  absence  of  cleats 
were  the  only  defects  complained  of.  In 
Lush  T.  Parkersburg,  supra,  it  Is  said:  "The 
only  evidence  as  to  the  approach  to  the  side- 
walk being  dangerous,  and  as  to  the  negli- 
gence of  the  defendant  in  allowing  It  to  re- 
main In  a  dangerous  condition,  was  to  the 
^Cect  that  it  diould  have  been  provided  with 
cleats  or  strips  nailed  across  It  The  ap- 
proach was  of  pine  planks  laid  lengthwise, 

5  feet  long,  and  it  was  8V&  Indies  higher 
where  it  J<^ed  the  ^ewattt  than  where  It 
Joined  the  street  The  slope  of  the  approach 
was  therefore  one  toot  in  seren,  and  there  Is 
no  evldfflice  whatever  that  fliis  dope  in  It- 
self rendered  the  approach  dangerous,  or  that 
the  town  was  nef^igent.  In  view  <^  all  tiie 
(^rcumstances,  In  constructing  the  approadi 
at  such  a  slope."  The  annotator  of  the  law- 
yers*  r^K>rts,  in  an  ezhanstiTe  monographic 
note  following  the  case  of  Elam  t.  Mt  Ster- 
ling, 132  Ky.  667,  117  S.  W.  2B0,  20  L.  R  A. 
(N.  S.)  612,  finds  the  rule  to  be:  '^Whether 
a  given  street  was  In  a  reasonaUy  safe  con- 
dition for  the  convenience  of  travel  la  a  prac- 
tical question,  to  be  determined  by  the  jury 
In  each  case  by  the  particular  drcum stanc- 
es. " 

Plaintiff  cites  many  cases  holding  that  It 
Is  negligence  for  the  dty  to  maintain  a  slop- 
ing sidewalk  without  cleats.  We  have  exam- 
ined these  cases  carefully  and  find  confirma- 
tion of  our  tentative  opinion  that  It  has  al- 
ways been  so  held  in  aid  of  the  verdict  of 
a  Jury.  In  other  words,  an  appellate  court 
will  not  so  hold  as  a  matter  of  law  unless 
the  facta  are  so  patent  as  to  warrant  It  In 
saying  that  the  minds  of  reasonable  men 
would  not  differ  in  their  conclusions;  but  a 
Jury,  having  considered  all  the  facts,  and 
having  80  found,  Its  verdict  will  not  be  dis- 
turbed. Reference  to  the  eases  will  show  that 
the  grade  complained  of  in  this  case  is  not 
unusual.  The  instant  case  was  tried  before 
the  court  and  findings  made  that  the  city 
was  not  negligent 

[4]  It  Is  the  settled  practice  of  this  court 
to  treat  such  findings  as  a  verdict  of  a  Jury 
and  sustain  them,  unless  upon  an  examina- 
tion de  novo  we  find  that  the  evidence  pre- 
ponderates against  them.    Section  1736,  Rem. 

6  Bal.  Code. 

Plaintiff  dtes  the  cases  of  Calder  v.  Walla 
Walla,  6  Wash.  377,  33  Pac.  1054,  Short  v. 
Spokane,  41  Wash.  257,  83  Pac.  183.  and  Bull 
T.  Spokane,  46  Wash.  287.  89  Pac  665,  13  L. 


a  A.  <N.  a)  UOS.  We  have  vtandned  tiiese 
cases  and  And  that  tbe^  suggest  nothing  In 
opposition  to  oar  present  conclusion. 
Hie  iudgment  la  affirmed. 

OBOW,  a  jr..  and  BLLIS  and  ICAIN,  33^ 

concur. 

OOSi;  J.  It  was  not  necessary  to  otta 
evldoice  to  show  that  one  is  more  liable  to 
tall  when  descending  a  smooth,  slippery  in- 
clined plane  than  when  walking  over  a 
smooth,  slippery  level.  That  fact  1^  one  of 
common  knowledge.  The  dangw  necessarily 
Increases  as  the  grade  Increases.  Wheo  a 
sidewalk  Is  laid  at  such  a  grade  as  to  render 
travel  upon  it  unsafe,  its  maintenance  with- 
out deata  or  other  safeguard  Is  a  negligent 
act  It  requires  ndther  evidence  nor  argu- 
ment to  prove  that  a  smooth  surfaced  side- 
walk laid  upon  a  grade  of  approximately  13 
per  cent  Is  unsafe  and  dangerous.  That 
fact  Is  BO  obvious,  aa  I  view  It,  that  evidence 
can  nelthra  oniAaslze  nor  wealrai  Its  force. 
Nor  was  it  necessary  to  prove  that  oth«s 
had  fall^.  The  inference  to  be  drawn  from 
the  majority  opinion  is  that  the  first  traveler 
who  fdl,  or  perhaps  the  first  half  dozen  who 
were  so  unfortunate  as  to  fall  and  sustain  In- 
juries, could  have  no  redress,  but  that  those 
who  later  fell,  and  who  could  prove  the  mis- 
fortune of  their  brethren,  could  recover.  Hie 
dty  laid  and  maintained  the  walk  and  knew 
its  condition.  To  my  mind  Its  negligence  la 
apparent  The  ai^Uant  testified  that  he 
did  not  observe  the  frost  which  was  a  U|3it 
one,  before  he  fell.  He  Is  thertfore  not 
chargeable  with  contributory  negligence.  I 
therefore  dissent 


BROWN  V.  CITY  OF  WALLA  WALLA 

(Supreme  Court  of  Washington.   Dec.  13, 
1813.) 

1.  JUDOMXHT  (I  109*)  —  NOTWlIBBUirnilfQ 

Vkboict. 

In  an  action  against  a  dty  by  a  persoQ  In- 
jured when  a  horse  ran  awav  on  a  street  which 
was  being  paved,  evidence  held  to  make  ques- 
tions for  the  jury  as  to  whether  suffirient  bar- 
riers were  maintained,  whether  the  dt?  had  no- 
tice of  the  insufficiency  of  the  barriers,  whether 
the  driver  was  negligent  and  whether  he  and 
plaintiff  were  so  identified  in  a  common  enter- 

Erise  as  to  charee  her  with  his  lu^gence;  and 
ence  defendant  s  motion  for  judgment  notwith- 
Btanding  a  verdict  for  plaiotiS  was  properly  de- 
nied. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i§  367-376;  Dec  Dig.  {  199.  •! 

2.  JuDOHKNT  (S  199*)— Monon  fob  Judouxnt 

NOTWITHSTAHDinO  VKBDICT. 

A  motion  for  judgment  notwithstanding  the 
verdict  invokes  no  element  of  discretion,  but  in- 
vokes the  pure  judicial  functions  of  the  trial 
court  and  the  Supreme  Court  and  can  be  grant- 
ed only  when  the  court  can  say  as  a  matter  of 
law  that  there  is  neither  evidence  nor  reasonable 
inference  therefrom  sufficient  to  sustain  the  ver- 
dict. 

[Ed.  Note.— For  other  casM,  see  Judzment, 
Cent  Dig.  U  867-^75;  Dee.  Dig.  1 199>] 
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3.  Nbw  Tbxal  (1 1*)— DifiCBsnoN  ot  Goubt. 

A  motion  for  a  new  trial  iuTokes  both  the 
diacretionar?  and  the  jadicial  fnnctionB  ot  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  1-3 ;  Dec  Dig.  {  I.*] 

4.  Apfkai.  and  Erbob  (i  979*)— Review— Ho- 

TIONB  VOB  NbW  TbIAL. 

On  a  motion  for  a  new  trial  for  Inrofflden- 
cy  of  the  eridence,  the  trial  ooart  alone  can 
weigh  the  evidence  and  in  its  discretion  grant 
or  deny  each  motion,  and  the  Supreme  Court 
can  taiterfere  only  where  there  has  been  a  clear 
abuse  of  discretion  or  a  failure  the  trial  court 
to  exercise  ita  discretion  at  all,  or  where  its  ac- 
tion is  based  upon  a  misconception  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  TUg.  %%  8871-3878,  8877;l6ec.  Dig. 
|97».*] 

6.  Appeal  and  Bbbob  (|  979*)— Bbvisw— Mo- 
tions FOB  New  Tbial.  • 

Where  the  trial  court  would  not  have  abused 
its  discretion  by  granting  a  new  trial  for  insuf- 
ficiency of  the  evidence,  and  in  denying  a  motion 
therefor  stated  ttiat  he  thought  either  that  mo- 
tion or  a  motion  for  judgment  notwithstanding 
the  verdict  should  be  granted,  and  that  if  he 
were  In  the  Supreme  Court  be  would  he  in 
favor  of  granting  one  of  such  motions,  the  Jndg^ 
ment  wo^  be  reversed  and  a  new  trial  directed 
because  of  the  trial  court's  misconception  of  the 
functions  respectively  of  the  trial  court  and  the 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmr,  Gent.  Dig.  H  S871-8S78. 3877 ;  Deo.  Dig. 
I  97».  *1 

Fnllerton,  J.,  dissenting. 

Department  2.  Ai^>eal  from  Sapertor 
Court,  Walla  Walla  County ;  Thos.  H.  Brenta, 
Judge. 

Action  by  Florence  T.  Brown  against  the 
City  ot  Walla  Walla.  From  a  Judgment  for 
plaintifr,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

John  r.  Watson  and  Rader  ft  Barker,  all 
<riC  Walla  Walla,  tn  appellant  Dnnphy, 
Brans  &  Garrecht,  of  Walla  Walla»  for  n- 
spondoit. 

ELLIS,  J.  [1]  Tba  plaintiff  seeks  In  this 
action  to  recover  damages  for  injuries  suffer- 
ed iny  being  thrown  tnm  a  bnny  by  a  run- 
away horse  on  South  Second  street  In  the 
dty  of  Walla  Walla.  The  material  facta  are 
as  follows :  South  Second  street  runs  approx- 
imately ncnrth  and  south.  Whitman  street 
comes  Into  It  from  the  east  almost  a  block 
south  of  where  Eagan  street  comes  In  from 
the  west  Each  of  these  streets  terminates 
at  Its  intersection  ^th  South  Second. street 
At  the  time  ct  the  accident  South  Second 
stre^  was  being  paved.  The  concrete  base 
had  been  laid  from  south  of  Whitman  street 
to  about  the  north  line  <tf  Elagan  street 
There  was  a  street  car  track  on  Whitman 
street  wUcli  carved  Into  South  Second  street 
and  extoided  therdn  to  the  north.  There 
was  also  a  street  car  traCk  In  Eagan  street 
which  curved  into  South  Second,  and  about 
oE^>oslte  the  north  line  of  Bagan  street  con- 
nected with  the  other  tratik  forming  a  wye 
This  curve  of  the  Eagan  street  tra<^  was  ele- 


vated about  four  inches.  Street  cars  were  in 
r^lar  operation  on  these  tracks.  There 
was  a  drop  or  incline  from  Whitman  street 
to  the  concrete  base  on  South  Second  street 
estimated  by  dlfferraf  witnesses  at  from  8  to 
18  Inches.  Back  a  short  distance  from  the 
east  line  of  South  Second  street,  Whitman 
street  \ras  obstructed  on  the  north  of  the  car 
track  by  a  pile  of  crushed  rock  about  60  feet 
long,  16  f6et  wide,  and  something  over  4  feet 
high  practically  closing  the  street  north  of 
the  car  track.  South  of  the  car  track  there 
was  a  pile  of  sand  10  or  12  feet  wide  and  2\it 
or  3  feet  high,  and  between  this  and  the  car 
track  was  a  concrete  mixer  practically  dos- 
ing the  street  south  of  the  track,  save  a 
space  8  or  10  feet  wide  between  the  mixer 
and  the  track.  Vehides  bad  passed  through 
this  opening  marking  a  well-defined  road- 
way. The  car  track  was  left  unobstructed 
for  the  operation  of  street  cars.  A  few  feet 
to  the  south  line  of  Whitman  street.  South 
Second  street  was  barricaded  by  boards  pre- 
venting any  passage  on  that  street  to  the 
south.  The  accident  happened  at  about  6 
o'dock  In  the  evmlug  of  Sunday  August  7, 
1010,  when  It  was  perfectly  light  Up  to  this 
point  there  was  no  conflict  in  the  evidence. 
A  conflict  arises  as  to  other  obstructions  in 
Whitman  street  A  man  employed  by  the 
paving  company  for  the  purpose  of  keeping 
up  barriers  and  placing  of  lights  as  danger 
signals  testified  that,  after  the  street  was 
torn  up,  he  had  endeavored  to  keep  a  board 
with  one  end  resting  on  the  sand  or.  a  bag 
of  cement  against  the  mixer,  and  the  other 
end  on  a  section  of  drain  ^e,  standing  on 
Old  Just  a  sttffldent  distance  ftom  tite  street 
car  tra<^  to  permit  cars  to  pass,  and  that  at 
nights  he  placed  on  this  board  a  red  Ught 
and  anotlier  on  the  gravel  pile  north  of  the 
track  near  the  street  ciabi  that  on  the  Sun- 
day in  question  this  board  had  been  twice 
knocked  down  by  street  cars  passing  round 
the  curve,  and  the  last  time  he  replaced  it 
with  the  north  end  some  three  or  four  feet 
from  the  trat^;  that  he  had  placed  a  red 
light  upon  it  and  another  on  the  rock  pile 
about  25  or  80  minutes  before  the  acddent 
In  this  he  was  corroborated  by  positlTe  tes- 
timony of  three  other  witnesses,  two  of  whom 
dalmed  to  have  been  sitting  at  the  time  on 
the  ftxmt  pordi  of  a  bouse  located  dlrecUy 
across  Sec«ul  street  oiKwstte  the  end  of 
Whitman.  The  third  witness  testified  that 
at  the  time  he  was  sitting  in  a  yard  above 
and  overlooking  Whitman  street  and  located 
in  the  angle  formed  by  the  Intersection  of  Uie 
south  line  of  Whitman  and  the  east  line  of 
South  Second  streets,  and  isaw  the  board  and 
lights  placed  In  position.  The  plaintiff  and 
her  nlec^  who  was  In  the  buggy  witb  her  at 
the  time  It  was  driven  past  this  point  by  an- 
other occupant,  a  man  who  was  killed  in  the 
accident,  testified  tiiat  there  was  no  board 
there.   In  this  they  were  corroborated  by  the 
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somewbat  negative  teetinioDy  of  serUKd  wit^ 
nesses,  who  were  in  the  vltdnlty  shortly  be- 
fore or  shortly  after  the  accident,  who  said 
they  saw  no  board,  and  some  of  them  that 
they  saw  no  lights.  l%e  niece  testified  that 
she  saw  the  light  on  the  rock  pile  near  the 
north  curb  of  the  street  and  a  light  near  the 
mixer  Just  as  she  passed  It,  but  behind  a  pile 
of  sand,  so  as  not  to  be  visible  to  one  coming 
.down  Whitman  street  till  opposite  It  and  too 
late  to  turn  back,  and  that  she  then  called  It 
to  the  attention  of  Owsley,  the  driver,  who 
observed  that  It  was  all  right,  as  the  tracks 
Indicated  that  other  teams  bad  driven  In 
there.  Tbe  evidence  was  wlthoot  conflict 
tluLt  some  horse-drawn  vehicles  had  been 
dziTen  teom  Whitman  into  South  Second 
street  on  this  and  prior  days,  bat  that  many, 
on  the  drivers  observing  the  conditions,  had 
been  turned  and  driven  bw^  up  Whitman 
street 

On  the  day  of  the  accident,  the  plaintiff 
and  Ovedey  bad  driven  to  Walla  Walla  from 
Dayton,  where  she  resided,  leading  behind 
th^  vebide  a  horse  banging  to  Owsley, 
which  he  and  the  plaintiff  were  cmdeavoring 
to  trade  to  me  Wood,  a  horse  dealer  of 
Walla  Walla.  About  6  o'dm^  in  the  after* 
noon,  Owsl^  went  to  tbe  livezy  stable  and 
had  tbe  horse  hitdied  to  a  sln^  boggy. 
While  b^ng  drivoi  out  <tf  the  bam  down  a 
Blight  incline,  the  horse  became  frlgAtened 
and  broke  the  boggy  shafts.  These  were  re- 
placed, and,  the  horse  being  again  hitched 
to  the  buggy,  Owsley  proceeded  to  tike  hotel 
or  lod^ng  house  where  the  plaintUt  and  her 
niece  were  uid  took  them  into  ttie  buggy. 
The  plaintiff,  being  an  expert  horsewoman, 
took  the  r^a  and  drove  to  Wood's  home  to 
Inspect  his  horse  upon  which  Owsley  desired 
her  opinion.  From  then  the  party  started 
to  drive  to  the  home  of  the  niece  by  way  of 
Whitman  and  South  Second  street  When 
they  reacSied  the  obstructions  in  Whitman 
street^  Owsley  drove  down  the  slight  incline 
onto  the  concrete,  intending  to  go  south,  but, 
then  noticing  the  barrier  on  South  Second 
street,  turned  to  the  north,  when  the  horse 
became  frightened  and  ran  away,  the  buggy 
wheels  striking  the  raised  curve  of  the  street 
car  track  at  the  Eagan  street  wy^  tiurowing 
the  occupants  ou^  killing  Owsley,  and  seri- 
ously injuring  the  plaintiff.  There  was  con- 
siderable testimony  as  to  the  g^tleness  of 
the  horse  to  rebut  the  inference  of  his  fractl- 
onsness  raised  by  the  Incident  at  the  bam. 

The  jury  returned  a  verdict  of  $4,500  for 
the  plaintiff.  The  defendant  moved  for  jndg* 
ment  notwithstanding  the  verdict  and  fort  a 
new  trial.  The  trial  court,  after  statli^  the 
obvious  fact  that  both  motions  could  not  be 
granted,  expressed  the  view  that  one  or  the 
other  ought  to  be  sustained  upon  the  merits 
of  the  case,  expressing  at  considerable  length 
the  convictton  that  the  evidence  showed  no 
Degllgence  on  Uie  defendant's  part,  but  did 
show  the  plaintiff  guilty  of  negligence  as  a 
matter  of  law.  After  further  expressing  the 


view  that  justice  would  be  dime  by  a  reversal 
in  this  court-heoverraled  both  motions.  From 
a  judgmrat  on  the  verdict  the  defendant  pros- 
ecutes this  appeal,  assigning  as  errors  the 
action  of  the  court:  (1)  In  denying  the  motlou 
for  judgment  notwithstanding  the  verdict; 
(2)  in  denying  the  motion  for  a  new  triaL 

[2]  1.  The  motion  for  Judgment  notwith- 
standing the  verdict  Invokes  no  element  of 
discretion.  It  invokes  the  pure  judidal  func- 
tions of  the  trial  court  and  of  this  court  tm 
review.  It  can  only  be  granted  when  the 
court  can  say  as  a  matter  of  law  that  there 
Is  neither  evidence  nor  reasonable  inference 
from  evidence  sufficient  to  sustain  the  ver- 
dict. Our  summary  of  the  evidence  mates  it 
plain  that  Che  motlcai  in  this  Instance  was 
proiwrly  denied.  Whethwbatrlenwffie  main- 
tained sufficient  to  wam  a  reasonably  prudent 
man  of  the  danger  ct  entering  Sontii  Second 
street  was,  under  tbe  conflict  In  evidence,  a 
question  for  the  Jury.  Whether  the  condi- 
tion of  that  street  could  be  seen  from  Whit- 
man street  in  time  to  turn  batik;  and  whether 
the  evidences  of  others  luvlns  drlveo  Qami^ 
the  opening  justlfled  the  reqpondoit  and  her 
companions  In  essaying  that  route,  and 
whether  the  respondent  and  Owsl^  were 
so  identlfled  in  a  common  mteipilBe  as  to 
charge  her  with  his  eontribntoiy  nefl^Igmce 
in  any  event  and  whetbep  the  barrlm  had 
been  so  negligently  maintained  by  the  pav- 
ing company  and  for  a  sufficient  length  of 
time  to  put  the  dtj  on  notice  of  tbe  condi- 
tions, were  also  all  questions  finr  the  jury 
on  sharp  conflicts  in  the  evidence. 

[l-i]  2.  The  motion  for  a  new  trial  Invokes, 
on  the  otiier  hand,  a  oonqMund  of  the  dlscze- 
ttonary  and  judicial  functions  of  the  trial 
court  Both  the  discretfon  and  tiie  attendant 
respondbiUty  of  Its  ezerdse  are  vested  by 
the  statute  in  t^  trial  court,  not  in  tbis 
court  Tacoma  r.  Tacoma  lA^t  ft  Water  Co.. 
16  Wash.  288,  81T.  47  Pec.  7?8.  Where  the 
motion  Is  based  iqxm  the  daim  of  tna^iWrfMi- 
cy  of  evidence,  the  trial  court  alone  possesses 
the  power  to  mdgh  the  eridmce  and,  in  its 
discretion  werdsed  theretm,  either  to  grant 
or  deny  the  motliSL  The  powers  of  this . 
court  are  confined  to  a  consideration  of  the 
evidence  only  in  review  of  that  ezerdse 
This  is  not  a  court  of  first  instance^  We  can 
only  int^fere  witii  the  exercise  of  the  discre- 
tion of  the  trial  court  in  granting  or  refosb^ 
to  grant  a  new  trial  in  such  a  case  where 
there  baa  been  a  dear  abuse  of  discretion: 
Thomas  ft  Go.  Hillls,  64  Wash.  283,  U6 
Pac.  854;  Id.,  70  Wash.  63.  126  Pac.  62; 
Sylvester  v.  Olson,  63  Wash.  286,  116  Pac. 
176;  HcGraw  v.  Manhattan  Co.,  66  Wash. 
388,  119  Pa&  822 ;  Faben  v.  Mulr,  69  Wash. 
250,  109  Pac.  7D8;  Farrell  Co.  v.  Ihrig,  60 
Wash.  281,  97  Pac.  62 ;  Angus  v.  Wamba,  60 
Wash.  353,  97  Pac.  246;  Best  v.  Seattle,  50 
Wash.  533,  97  Pa&  772;  Hughes  v.  Dexter 
Horton  ft  Co.,  26  Wash.  110,  66  Paa  109; 
Rotting  V.  Gleman,  12  Wash.  615,  41  Pac.  907. 
Or  where  that  discretion  has  not  been  exer- 


Digitized  by 


Google 


Waah.) 


JOHNSON  T.  I>OMER 


1169 


dsed  by  the  trial  court  at  all.  Tacoma 
Tacoma  Ug^t  &  Water  Co.,  supra;  Clark  r. 
Great  Nortbem  R.  Co.,  37  Wash.  537,  79  Fae. 
1108,  2  Ann,  Caa.  TOO;  Sharp  v.  Greece,  22 
Waoli.  677,  62  Pac.  147 ;  Oranford  t.  O'Staea. 
131  Paa  4S6.  Or  where  the  actlOD  of  the 
trial  conrt  Is  baaed  npoD  a  mlBOoncevtlon  of 
the  law.  Grant  T.Huachke,  70  Wash.  174,  126 
Pac.  416;  Snider  v.  Washington  Water  Power 
Co.,  66  Wa^h.  SOS,  120  Pac.  88;  ArmstrcHig 
-v.  Mnsser  Lomber,  etc,  Co.,  4S  Wash.  S84,  BO 
Pac  944;  Tham  t.  Steeb  Shipping  Go.,  39 
Wash.  271,  81  Pac.  711;  Lawrence  t.  PeOex- 
son.  84  Wash.  1,  74  Paa  lOU. 

The  coorf  8  remarks  In  orwmlliv  tba  mo- 
tioD  for  a  new  trial  deariy  brlxig  this  case 
within  the  mle  announced  In  the  dedslona 
last  dted.  He  said:  "If  I  were  upon  the 
SiQMmme  Ooort,  as  I  look  at  this  ease,  I 
should  be  In  favor  of  grantlnc  one  or  the 
other  of  these  mottons.  As  I  sa7,  I  cannot 
grant  them  both,  for  they  are  Inconsistent; 
but  I  should  grant  one  or  the  other  of  them." 
This,  as  arolled  to  the  motion  for  a  new 
trial  based  on  a  claim  of  Insnfflctency  of  evl* 
denoe,  erlnces  a  palpable  mlsconowtlon  of 
the  law.  It  assumes  that  the  Supreme  Oonrt 
has  the  power  to  weigh  the  evidence  and  In 
Its  discretion  either  to  grant  or  refnse  a  new 
trial  when  as  we  have  seen  It  has  no  such 
power.  Its  only  power  In  such  a  case  Is  to 
review  tbm  action  of  the  trial  court,  which 
alone  has  the  discretion  and  responsibility  of 
weli^iing  the  testlnumy  of  wltneaaes  whom 
he  has  seal  and  heard  testify  and  whose  de- 
meanor he  has  observed.  The  refusal  to 
grant  a  new  trial  on  the  aesumptlon  that 
this  court  can  do  so  upon  conflicting^  evidence 
was  a  palpable  mistake  of  law.  Had'  the  trial 
court  granted  a  new  trial  tot  Insnfflciency 
of  the  evidence,  we  could  not  have  set  the 
ot6et  aside  as  an  abuse  of  discretion  In  the 
face  of  the  conflict  of  evidence  disclosed  by 
the  record. 

The  judgment  Is  revoaed,  end  the  cause  is 
remanded,  wlUi  direction  to  tta  trial  court  to 
act  upon  Us  expressed  convictions  as  to  the 
we^ht  of  the  evidence,  and  grant  a  new  trial 

CROW,  a  J.,  and  MAIN  and  MORRIS. 
JJq  cimcar.  FULI/BRTON,  J.,  dissents. 


JOHNSON  V.  DOMBB. 

(Snpreme  Court  of  Waahtngton.    Dec.  1,  1913.) 

1.  New  Tbul  (|  68*>— Dtbcbstion  of  Couet. 

Where  the  trial  judge  believed  that  the  ver- 
dict wag  not  sustained  by  a  preponderance  of 
the  evidence,  as  indicated  b;  his  remarks  in  rul- 
ing on  a  motion  for  a  new  trial,  the  denial  of 
such  motion  on  the  ground  that  there  was  no 
reason  to  believe  that  a  different  result  would  be 
reached  on  a  new  trial  was  an  abase  of  discre- 
tion reaniring  a  reversal 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  135-140;  Dec  Dig.  {  68.*] 


2.  Nkw  TaiAi.  a  70*>— PowBB  anu  Dtnr  of 
Tbial  Gounr. 

While  the  jury  are  the  exclusive  judges  of 
all  questions  of  fact,  yet,  when  the  case  oodub 
before  the  trial  judge  upon  a  motion  for  a  new 
trial,  it  is  his  duty  to  determine  whether  the  ev- 
idence Is  sufficient  to  justify  the  verdict,  and  in 
doing  so  he  must  be  controlled  by  bis  own  judg- 
ment 

[Ed.  Note.^For  other  casu,  see  New  Trial, 
Cent  Dig.  H  142, 143;  Dca  Dig.  I  70.*] 

8.  Fbaud  (i  68*)— Stock  SonecsiPTioNs  Ob- 
tained BT  FsAUD— Actions— Evidence. 
In  an  action  against  an  officer  of  a  cor- 
poration to  recover  the  price  of  stock,  the  pur- 
chase of  which  it  was  aaimed  was  Induced  by 
misrepresentation^  a  verdict  for  plaintiff  fteU  to 
be  against  the  preponderance  of  the  evidence, 
which  showed  that  the  stock  was  not  sold  by  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Frand,  Out 
Dig.  HM-69;  Dec:  Dig.  |68.*1 

4.  BVZDEITCE  a  117*)— RKUVANOT. 

In  an  actton  against  an  officer  of  a  corpora- 
tion to  recover  the  price  of  stock,  the  purchase 
of  which  it  was  claimed  was  induced  by  false 
representations.  In  which  defendant  denied  that 
tlw  atodt  was  sold  by  him,  evidence  that  plain- 
tiff was  advised  by  a  fortune  teller  to  purchase 
such  ctodE  and  to  see  defendant  relatlTe  thereto 
was  improxKTly  admitted,  where  there  was  no 
conqjtetent  evidence  that  any  previous  acquaint- 
ance or  naderstaDding  existed  between  defendant 
and  the  fortune  teller  or  that  defendant  had 
ever  seen  the  fortane  teller. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  1 136;  Dec  Dig.  1 117.*) 

Oliadwlcfc,  7.,  dissenting  In  part 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  D.  Htnkle,  Judge. 

Action  by  Edward  Johnson  against  S.  P. 
Domer  and  others.  From  a  judgment  against 
htm,  the  defendant  named  appeals.  Reversed 
and  remanded,  with  Instructions. 

S.  P.  Domer,  B.  O.  Mosby,  and  Harris 
Baldwin,  aU  of  Spokane  for  appellant  Gea 
BI.  Netbercutt,  vt  Spokane,  for  req;iondent 

CROW,  G.  J.  Action  by  Bdward  Johnson 
against  Anchor  Oil  Company,  a  corporation, 

5.  P.  Domer,  and  Amelia  B.  Domer,  his  wife, 
to  recover  f825  alleged  to  have  been  i>aid 
to  S.  P.  Domer  for  stock  of  the  defendant 
corporation. 

The  complaint  alleged  that  on  or  about 
July  2, 1007,  the  defendant  S.  P.  Domer  r^ 
resented  to  the  plabitlff  that  the  stock  of 
the  defendant  cooqMiny  was  then  worth  15 
cents  per  share ;  that  it  would,  in  less  than 
six  months,  be  worth  fl  per  share ;  that  the 
company  was  then  producing  and  shlK^ng 
oil  ^m  its  wells  In  Virginia  at  the  rate  of 
ISO  barrds  a  day ;  that  the  shipments  would 
Increase  with  further  development;  and 
that  dividends  would  be  paid  within  one 
year.  FlaintUt  further  alleged  that  he  was 
unable  to  read  or  write;  that  fae  r^ted 
upon  defendant's  r^resentatlons;  that  he 
paid  S.  P.  Domer  $8^  fbr  5,600  shares  of 
stock;  that  the  money  thus  paid  was  used 
by  and  Inured  to  the  benefit  of  the  communi- 
ty, consisting  of  S.  P.  Domer  and  wife;  that 
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all  of  the  alleged  repreeentatlons  were  false 
and  fraudulent;  and  that  idalntUF  had  ten- 
dered a  return  of  the  stodc  and  d«nanded  a 
return  of  the  purchase  iboney.  Defendants 
dotied  that  S.  P.  DomCT  ever  made  any  rei>- 
resraitatlons  to  plaintiff;  that  he  ever  sold 
plaintiff  any  stock ;  or  that  he  had  rec^ved 
any  purchase  money  therefor.  Two  Jury 
trials  were  had.  On  the  first  trial  the  court 
dismissed  the  action  as  to  defmdanta  Anchor 
Oil  Comimny  and  Amelia  EL  Domer  but  sab- 
mltted  the  case  to  the  Jury  as  to  defendant 
S.  Domer,  against  whom  a  verdict  was 
returned.  Ttdi  verdict  was  set  aside  tor 
InsofBd^cy  of  evidence,  and  a  new  trial 
was  granted  to  8.  P.  Dtmier,  but  the  order 
of  dismissal  as  to  the  defoidants  Anchor  (Ml 
Cionipany  and  Amelia  B.  Domer  was  not  dis- 
turbed. On  the  sectmd  trial  a  verdict  was 
returned  in  plaintUTs  favor  for  9826,  upon 
which  a  Judgment  was  entered,  and  from 
which  the  defendant  S.  P.  Dcnuer  has  ap> 
pealed.  Plaintiff's  death,  which  occurred 
subsequent  to  the  appeal,  has  been  suggested, 
and  his  administrator  has  been  substituted  as 
respondent. 

On  July  2, 1907,  F.  B.  Snodgrass  and  A.  V, 
Richardson,  two  government  employes,  had 
oflaces  in  the  Synums  Block,  in  the  dty  of 
Spokane,  where,  as  a  side  issue,  they  sold 
Anchor  Oil  Company  stodk;  ftiodgrass  be- 
ing secretary  and  treasurer  ot  fbe  company, 
In  which  Richard  son  was  also  interested.  On 
that  date,  and  for  more  than  16  years  prior 
thereto,  S.  P.  Domer  was  and  bad  beoi  a 
practicing  attorney,  with  offices  in  anoflier 
building.  He  at  no  time  officed  in  the  Sy- 
mons  Block  and  was  seldom  fher^  althou^ 
he  was  vice  president  of  the  defendant  com- 
pany. Plaintiff  testified  that  he  went  to  the 
offices  shown  to  be  those  of  Snodgrass  and 
Richardson,  where  he  met  Domer,  who  then 
made  the  false  and  fraudulent  statements 
relative  to  the  stodk;  that  in  the  course  of 
a  few  days,  accompanied  by  his  wife,  he  re- 
turned to  the  same  offices  with  $825;  that 
he  again  talked  with  appellant  who  re- 
peated his  representations  to  plaintiff's  wife; 
that  plaintiff  paid  his  mon^  to  appellant, 
who  then  made  out  and  delivered  the  certifi- 
cate and  received  the  money,  $25  in  cash  and 
$800  in  check.  The  canceled  check  was  not 
produced  on  the  trial.  Plaintiff  and  wife 
both  testified  they  never  saw  or  knew  Domer 
prior  to  this  transaction,  nor  did  they  see 
him  for  nearly  three  years  thereafter.  Ap- 
pellant denied  that  he  sold  the  stock,  or 
that  he  ever  saw  or  knew  plaintiff  or  his 
wife  prior  to  this  controversy,  which  arose 
nearly  three  years  after  the  alleged  pur- 
chase of  the  stock  when  plaintiff  made  his 
charge  of  fraud.  He  further  testified  that 
be  nevdr  sold  any  stock  in  the  Symons  Block 
or  anywhere  else,  but  that  he  had  signed 
certificates  in  blank  which  he  left  with  Snod- 
grass and  Richardson  to  be  Issued  when  sold. 
The  stock  book,  which  Is  In  evidence,  con- 
tains a  number  of  blank  oertlflcates  signed 


by  him  as  vice  preeid^it:  A.  T.  Blcfhardsan 
testified  that  he  himself  representing  the 
company,  sold  the  stock  and  received  the 
purchase  mon^,  WidcSi  he  immediate  paid 
to  Mr.  Snodgrass,  treasurer  of  the  company: 
that  the  stock  was  issued  on  a  blank  certifi- 
cate previously  signed  by  S.  P.  Domer  b» 
vice  president ;  tihat  Domer  was  not  present ; 
that  the  oertlflcate  was  in  Sichardaon*s  hanS- 
writtng,  except  the  signatures  of  S.  P.  Domer 
aa  vice  preddent  and  V.  B.  Snodgrass  an 
secretary  and  treasurer;  and  that  It  was 
made  out  by  Richardson  In  the  presence  of 
plaintiff  and  his  wife.  He  farther  testified 
that  ^ipellant  had  never  sold  any  sbK^  from 
the  office  In  the  Symons  BloCk.  Mr.  Snod- 
grass, who  corroborated  the  testimony  of  Mr. 
Bichardson,  stated  tliat,  at  both  visits  made 
by  plaintiff  at  the  Symons  Blodc,  Mr.  Rich- 
ardson represented  the  company;  no  one  be- 
ing present  other  than  Hr.  Ridiardson  and 
himself.  Plaintiff's  certificate,  whldi  is  in 
evldoioe,  althooA  signed  by  ^n>allant  aa 
vice  president.  Is  not  otherwise  in  his  hand- 
writing. 

[1,2]  In  mllng  tm  tbe  motion  for  a  new- 
trial,  the  trial  Judge  said:  *a  wiU  say  frank- 
ly, if  this  case  had  been  tried  before  me,  I 
would  have  said  that  the  Johnsons  might 
have  honestly  been  mistaken  in  their  Identifi- 
cation of  Domw,  but  that  Uie  tiuee  witnesses 
for  the  defokse  could  not  be  mistaken^  and  if 
their  testimony  was  not  true  they  committed 
perjury,  and  that  Is  giving  proper  credoioe 
to  all  the  evidence.  This  case  was  fonnerly 
tried  before  a  Jury  in  Judge  Waster's  de- 
partment of  this  court  At  that  trial  the 
Jury  gave  ttie  idalntiff  a  verdict  Judge  Web- 
ster granted  a  new  trial.  Upon  a  trtal  of 
the  case  subeequently  in  my  d^rtmoit  of 
the  court,  a  Jury  ag^  awarded  a  vndict  to 
the  plaintiff.  A  motion  is  now  made  for  a 
new  trial  for  the  reason,  among  other  things, 
the  evidence  does  not  sustain  the  verdict. 
There  Is  nothing  before  me  that  would 
leave  me  to  believe  that  if  a  new  trial  was 
granted,  the  same  result  would  not  fbUow 
In  ttie  future  as  in  the  past  There  is  noth- 
ing to  indicate  any  newly  discovered  or  addi- 
tional evidence.  Therefore  It  appears  to  me 
it  would  be  a  waste  of  time  and  money  to 
grant  a  new  trlaL"  From  this  statem^t  It  Is 
manifest  that  the  trial  Jn^  found  the  vei^ 
diet  of  the  Jnry  to  be  against  the  weight  of 
the  evidence,  and  appellant  contends  that  he 
abused  his  discretion  and  committed  preju- 
dicial error  In  denying  the  motion  for  a  n^ 
trial  Respondent  contends  that  the  Jnry 
must  determine  all  questions  of  fact  and 
that  the  verdict  herein  must  be  sustained. 
While  it  is  true  that  the  jury  are  exclusive 
Judges  of  all  questions  of  fact  yet  when  the 
case  comes  before  the  trial  Judge  upon  a  mo- 
tion for  a  new  trial,  it  is  his  duty  to  de- 
termine whether  the  evidence  Is  sufillctent  or 
insufficient  to  Justify  the  verdict  In  doing 
so  he  must  be  controlled  by  his  own  Judg- 
ment   Cranford  v.  O'Shea,  134  Pac  486; 
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Brown  t.  Walla  Walla,  18B  Vac  ilW,  Just 
decided  by  thla  court 

Beapondent  cites  and  relies  on  Money  r. 
SeatOe;  Boiton  &  Sontbem  By.  Co.,  69 
Wash.  120,  100  Pac.  807;  In  re  Renton,  61 
Wash.  390^  112  Pac.  848;  and  Snell  t.  Jones, 
49  Wasb.  682,  96  Paa  4.  In  the  Mbney  Case 
tlie  trial  Judce  did  not  aay  that  he  beliered 
the  verdict  was  contrary  to  the  erldence,  aa 
In  the  case  ftt  bar.  In  the  Renton  Case  the 
trial  Judge  went  no  further  than  to  say  fbat 
he  differed  wlUi  some  of  tlfe  wltnesseB.  In 
the  SueU  Case  the  icourt  stated  that,  If  he 
felt  at  all  certain  that  the  verdict  was  un- 
just he  would  set  It  aside,  but  that  be  had 
no  such  convlctlai.  Here  the  trial  jodge  dis- 
tinctly stated  that  he  beUeved  plaintiff  bad 
not  BDst^ned  his  case  the  eridence,  and 
that  the  plaintiff  and  his  wife  were  mistaken 
aa  to  the  id^tlly  of  the  person  from  whom 
the  stock  was  purchased. 

tS]  Although  It  is  not  within  the  province 
of  this  court  to  pass  upon  the  weight  and 
saflSclency  of  ctmflictiog  evidence  tiered  tn 
a  jury  trial,  yet  we  axe  constrained  to  say 
that  after  reading  the  entire  record  we  are 
convinced  the  trial  Judge  was  right  when 
he  found,  the  verdict  was  not  supported  by 
the  evidence,  and  that  Justice  had  not  been 
dona 

There  were  two  distinct  issues:  (1)  Wheth- 
er  any  fraud  was  perpetrated  upon  plain- 
tiff; and  00  whether  appellant  sold  the 
BtwA.  The  evidence  without  dispute  shows 
that  plaintiff  and  his  wUe  were  old.  UUter- 
ate,  and  Ignorant  Plaintiff  admitted  that 
he  had  seen  the  appellant  Domer  in  the 
Symons  Block  but  twice;  the  first  time  be- 
ing a  few  days  before  he  paid  for  the  stock, 
and  the  second  when  he  made  the  payment 
He  testifled  that  i»ver  b^re  had  he  seen 
Domer ;  that  he  did  not  see  him  afterwards 
for  about  three  years,  when  he  again  met 
him  for  a  few  minutes  shortly  before  the 
commencement  of  thla  action ;  and  that  he 
then  made  his  first  dalm  of  fraud.  Plain- 
tlff'a  wife  testifled  that  she  first  met  Domer 
in  the  Symons  Block  when  plaintiff  paid  for 
the  stock  and  never  saw  him  again  until  the 
first  trial  of  this  action.  Nether  the  plain- 
tiff nor  his  wife  claimed  any  previons  ac- 
quaintance with  Domer.  It  is  undisputed 
that  Domer  had  no  office  in  the  Symons 
Block;  that  he  was  seldom  there,  perhaps 
not  oftener  than  once  a  month,  and  then  for 
only  a  few  minutes  at  a  time.  Richardson 
and  Snodgrass,  neither  of  whom  is  Interest- 
ed in  the  event  of  this  action,  testified  that 
Richardson  sold  the  stock  to  plaintiff;  that 
Domer  was  not  present ;  that  he  never  sold 
any  stock  and  had  nothing  to  do  with  the 
transaction.  Appellant  testifled  that  he  sold 
no  stock  to  any  one,  and  that  he  never  saw 
respondent  until  about  one  week  before  the 
institution  of  thla  action.  Stubs  for  more 
than  80  certificates  of  stock  which  had  been 
sold  by  the  defendant  company  are  in  evl- 
dencet  but  not  one  Is  in  appellant's  handwrit- 


ing, wbUe  many  of  them  an  In  Blchardson's 
handwriting.  There  is  no  evidence  that  ap- 
pellant ever  leo^ved  any  flnnnclnl  benefit 
from  the  saleu  On  the  contrary,  Richardson 
and  Snodgrass  both  testifled  that  plalntirs 
mon^  was  paid  Into  the  treasury  of  the  de- 
fendant corporation  and,  with  the  proceeds 
of  other  sales  of  treasury  stock,  was  used 
in  drilling  a  well  for  oH.  As  a  condition 
precedoit  to  lOalntiff's  risfht  of  recovery,  It 
was  necessary  tor  him  to  show  by  a  prepon- 
derance of  the  evidence  that  Domer  was  the 
idmtical  party  who  sold  him  the  stock.  If 
he  foiled  In  this  he  could  not  recover, 
even  though  fraudulent  representations  npon 
which  he  relied  were  made  by  the  party  who 
did  sell  the  stock.  The  evidence  tending  to 
show  that  Domer  made  the  sale  was,  to  say 
the  least,  fiimsy,  uncertain,  contradictory, 
and  entitied  to  but  littte,  If  any,  weight  It 
was  contradicted  by,  and  was  in  conflict  with, 
undiq;)nted  facts  and  circumstances  of  the 
case,  to  say  nofhii^  of  the  positive  oral 
testimony  of  Richardson,  Snodgrass,  and  ap- 
pellant 

[4]  Over  anwUant's  objection  plaintiff  was 
permitted  to  testify  that  he  bad  been  di- 
rected to  appellant  one  St:  Charles,  a 
fortune  teller,  who  had  Influenced  him  to  pur- 
chase  the  stock,  bad  advised  lilm  to  do  so, 
and  that  he  went  to  see  Domer  for  that  rea- 
son. PlalntifPs  counsel  endeavored  to  show 
all  conversations  between  him  and  St 
Charles  but,  npon  appellant's  objection,  was 
to  some  extent  prevented  from  so  doing; 
yet  plalntUTs  counsel  continually  and  re- 
peatedly endeavored  to  introduce  this  evi- 
dence and  as  a  consequence  was  permitted 
to  show  the  advice  given  to  plaintiff  by  St 
Charles  as  above  mentioned.  There  was  no 
competent  evidence  that  any  previous  con- 
versation had  occurred;  that  any  previous 
acquaintance  or  understanding  had  existed 
between  St  Charles  and  appellant;  or  that 
appellant  had  ever  seen  St.  Charles.  In 
fact,  the  only  evidence  on  that  point  shows 
that  Domer  never  knew  blm.  To  show  the 
substance  of  any  conversation  between  St. 
Charles  and  plaintiff,  wherein  plaintiff  was 
advised  to  purchase  the  stock  as  an  Invest- 
ment, and  to  see  Domer  relative  thereto, 
was  admitting  prejudicial  hearsay  evidence, 
which  had  a  direct  tendency  to  Impress  the 
Jury  with  the  Idea  that  some  previous  under- 
standing relative  to  promoting  sales  of  the 
stock  must  have  existed  between  appellant 
and  St  Charles,  a  fact  not  shown.  If  It  was 
true  that  plaintiff  had  been  directed  to  see 
Domer,  these  questions  naturally  arise:  Why 
did  plaintiff  not  call  at  Domer's  office  wbere 
he  had  done  business  for  many  years,  and 
where  he  could  be  found  most  readily?  Is 
it  probable  that  on  each  occasion  when  he 
happened  Into  the  office  in  the  Symons  Block 
he  would  find  appellant  In  charge,  selling 
stock,  collecting  money,  and  transacting  busi- 
ness for  the  corporation?  The  entire  record 
is  convincing  to  the  effect  that  plaintiff  and 
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his  wife  were  mistaken  when  they  stated 
tiuit  Domor  waa  the  vendor.  The7  donbtleu 
omc^Ted  Uie  Idea  that  he  was  the  man  who 
made  the  sale  because  his  name  was  sub- 
scribed to  their  certificate. 

On  the  record  before  ns  we  conclude  that 
the  trial  judge  atmaed  his  discretion  and 
committed  prejudicial  error  In  orermllng  the 
motion  for  a  new  triaL 

The  Jadgment  is  reversed,  and  the  cause  le- 
manded,  with  instructions  to  grant  a  new 
trlaL 

BIOUNT  and  GOSB.  JJ^  concur. 

CHAD  WICK,  J.  It  is  my  opinion  that  this 
case  does  not  tall  within  the  rule  of  Cran- 
ford  T.  O'Shea,  134  Pac.  486,  or  any  of  the 
cases  cited  therein.  In  that  case  the  Judge 
did  not  exercise  the  Judicial  discretion  which 
the  law  had  put  upon  him.  He  misconceived 
the  extent  of  his  power.  Here  the  Judge  did 
exercise  his  discretion.  He  went  no  further 
than  did  the  court  in  the  case  of  Klncald  v. 
WaUa  Walla  Valley  Traction  Co..  67  Wash. 
384,  106  Pa&  918, 186  Am.  St  Bep.  082.  He 
says  the  evidence  Is  confflcting  and  that  he 
would  not  have  found  as  the  Jury  did.  The 
cases  pertaining  to  this  subject  are  collected 
and  differentiated  In  Brown  v.  WaUa  Walla 
Just  decided.  If  the  trial  Judge  In  this  In- 
stance had  said  no  more  than  "the  motion  for 
a  new  trial  Is  denied."  the  question  discussed 
in  the  majority  opiiUon  would  not  have  oc- 
curred. I  do  not  understand  that  we  have 
ever  Intended  to  go  so  far  u  to  penalize  the 
winner  of  a  verdict  because  the  trial  Judge 
disagreed  wltii  it,  or  opon  the  same  state  of 
facts  would  have  rendered  a  dUTerent  ver- 
dict, or  where  he  talked  too  much  or  too  lit- 
tle, or  apologized  fbr  his  decision  ^en  pass- 
ing upon  the  motion  for  a  new  trlaL  If 
Judges  were  denied  the  il^t  of  salving  the 
wounds  of  unsuccessful  litigants,  tlie  worb 
of  trial  Judges,  would  be  robbed  of  much  of 
its  charm.  I  have  gone  over  the  evidence 
and  am  satisfied  that  the  plaintiff  and  his 
wife  were  mistaken  and  Mr.  Domer  was  not 
the  man  who  sold  them  the  mining  stock,  but 
that  Question  In  my  Judgm^  was  for  the 
Jury. 

The  testimony  with  reference  to  the  for- 
tune teller  was  Improperly  admitted  and  calls 
for  a  reversal  in  any  event  I  disbelieve  it 
in  its  entirety.  It  does  not  ring  true.  The 
trial  Judge  disagreed  with  the  Jury  as  to  the 
weight  of  the  evidence^  The  positive  testi- 
mony of  the  defendant  and  all  of  the  asso- 
ciated facts  that  were  not  susceptible  of  de- 
nial or  disproof,  when  measured  with  the  tes- 
timony of  the  respondents,  makes  it  very  Im 
probable  that  a  Just  verdict  was  rendered. 
There  was  ample  ground  for  the  exercise  of 
the  Judge's  discretion,  and,  had  he  granted  a 
new  trial,  this  court  would  have  undoubtedly 
sustained  him. 

I  concur  in  the  result. 


BOBDB  T.  EINGSIAT. 

(Supreme  Court  of  Washington.    Dee.  12, 

1913.) 

1.  FKAUD  (S  22*)— MiSaBPRBSBNTATIOIT. 

Where  the  Bubject-matter  of  a  contract  Is 
not  at  hand,  and  the  facts  are  within  the 
knowled^  of  one  party  and  cannot  be  ascer- 
t&ined  by  the  other  irithont  trouble  and  ex- 
pense, toe  latter  is  not  bound  to  make  an  in- 
dependent  investigation,  but  may  rely  on  the 
representations  made  to  him. 

[EM.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  19-23:  Dec  Dig.  |  22.*] 

2.  MinSS  AND  MinKBAU   (S  103*)— MlHIlTO 

Cobpobahon  —  Stock  —  Riohi  to  Sell 
Stock. 

Bem.  ft  BaL  Code,  }  8677,  provideg  that 
corporations  fbr  manufactoriiv,  mining,  sad 
other  purposes  shall  not  commence  bosiness  or 
institute  proceedings  to  condemn  land  until  the 
whole  capital  stock  baa  been  subscribed,  while 
section  7347,  relating  to  mining  corporations, 
provides  ttiat  where  the  capital  stock  of  the 
corporation  conslBts  of  the  aggregate  TaloatioD 
of  the  number  of  feet,  shares,  or  interest  in 
a  mining  claim,  no  actual  subscriptions  to  the 
capital  stock  shall  be  necessary,  ueld  tliat,  as 
the  two  statutes  were  passed  at  the  same  ses- 
sion of  the  Legislature,  they  must  be  constrned 
in  pari  materia;  and  nence  an  oatensihlf  min- 
ing corporation  cannot  condact  business  where 
there  has  been  no  subscription  to  its  capital 
stock,  and  it  owns  only  an  option  on  the  minios 
property ;  hence  a  sale  of  the  stock  of  such  cor- 
poration is  contrary  to  public  policy  and  is 
not  sufficient  consideration  to  support  a  con- 
tract 

[Ed.  Note.— For  other  cases,  see  IDnea  and 
Minerals,  Cent  Dig.  f  227;  Dee.  Dig.  S  103.*] 

3.  Fraud  {|  9*)— What  Cowstitutos  —  Mtt- 

BBPaESSKlATXONS. 

A  false  and  fraudulent  representation  of 
a  material  fact  relating  to  the  property  of  a 
corporation,  which  necessarily  affects  the  val- 
ue of  the  corporate  stock,  constitutes  a  cause 
of  action  agidnat  a  party  who,  by  means  of  the 
misrepresentation,  induced  plaintiB  to  make  a 
purchase. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Oent 
Dig.  I  8;  Dec.  Dig.  {  9.*] 

4.  Fraud  ^  68*)->'Acizoi»— BTiDUtcB-Strr- 

FICIBNCT. 

In  an  action  to  recover  damages  for  frand 
in  the  sale  of  corporate  stock,  evidence  lieJi 
to  establish  defendant's  fraud. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  S&^9:  Dec.  Dig.  8  58.*] 

6.  Appbai,  AMD  Bbroe  ({  1011*)— ElVIBW— 
Findings. 

A  finding  of  the  trial  court,  even  on  con- 
flicting evidence,  will  be  allowed  to  stand  od|7 
when  the  Supreme  Court  is  satisfied  thnt  it  is 
not  against  the  preponderance  of  the  evidence, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  3983-8989;  Dec  Dig.  | 
1011.*] 

Department  1.  Appeal  from  Si^erlor 
Court,  King  County;  Kenneth  AIa<Mntosh, 
Judge. 

Action  by  L.  A.  Borde  against  Wllllsm 
Klngsley.  From  a  Judgment  for  d^endant, 
plaintiff  appeals.  Beversed,  with  directions 
to  enter  Judgment  for  plaintiff. 
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Herchmer  Johnston  and  Edward  N.  Sears,  ] 
both  of  Seattle,  for  appellant   Edwin  H. 
Bnick  and  a  B.  Hashes,  both  of  Seattle,  for 
respondent 

CHAD  WICK,  J.  The  court  below  made 
findings  In  favor  of  the  le^Kindent  The 
facts  are  somewhat  conflicting,  and  to  nnder- 
tahe  to  state  them  In  detail  would  pat  upon 
tie  the  burden  of  reciting  the  respective  con- 
tention of  the  parties.  We  find  the  facts  to  | 
be  that  respondent  held  an  option  upon  ten  j 
mining  claims  and  a  mill  site  located  on  the  . 
Nespelem  river  In  Okanogan  coonty.  In 
February,  1909,  he  oi^anlzed  a  mining  com- 
pany. He  made  himself  president  of  this  ' 
company  and  was  at  all  times  the  moving  , 
spirit  and  directing  genius  of  its  affairs.  He  | 
prepared  a  communication,  directed  to  the  ; 
company,  in  which  he  proposed  to  convey  all : 
of  his  interest  in  the  option  in  consideration  ! 
of  the  issuance  to  him  of  the  entire  stock  of  \ 
the  company.  No  conveyance  or  formal  as- 1 
Blgnment  was  ever  made.  The  mlnntea  of 
the  meedng  held  at  or  about  the  time  the 
company  was  organized  show  that  all  but ; 
26,000  shares  of  the  stock  was  common  stock, 
the  25,000  being  reserved  as  preferred  stodc. 
It  is  also  stated  by  respondent  that  some 
60,000  shares  were  to  be  held  by  him  as  a 
treasury  for  the  benefit  of  the  company  and 
that  this  stock  was  to  be  sold  for  develop- 
ment purposes.  If  this  is  true,  it  would  be 
In  law  treasury  stock.  There  la  no  evidence 
that  the  corporation  ever  had  any  funds  or 
realized  any  money  from  any  source.  Pay- 
ments were  due  on  the  option  from  month  to 
month.  One  Fronts  was  either  a  sales  agent 
for  the  company  or  was  interested  as  a  stock- 
holder, it  matters  not  which,  and  be,  being  In- 
formed of  the  fact  that  the  company  was  In 
need  of  funds  and  that  appellant,  whom  he 
had  known  for  a  long  time,  was  possessed  of 
some  ready  mon^,  solicited  him  to  purchase 
the  stock  of  the  company.  Frantz  according- 
ly arranged  for  a  meeting  In  his  office,  and, 
npon  appellantfs  coming,  he  telephoned  re- 
spondent to  come  over  and  preset  the  mat- 
ter to  appellant  This  he  did,  and  a  sale  of 
20,000  shares  of  the  stock  of  the  company  at 
10  per  cent  of  tts  par  value  was  consum- 
mated. The  representations  made  at  the 
time  were  that  the  money  was  needed  for 
patenting  ttie  claims ;  that  they  were  subject 
to  patent  a  letter  being  shown  to  appellant 
by  respondent  purporting  to  come  from  the 
Commissioner  of  the  General  Land  Office; 
that  the  company  had  contracted  for  building 
a  smelter;  that  It  would  have  a  valuable 
power  site,  and  had  entered  Into  a  contract 
with  the  San  Marino  Mining  Company  for 
smelting  its  ores.  It  was  also  represented 
to  appellant  that  ^200,000  had  been  offered 
by  some  one  in  the  East  for  the  property, 
and  that  the  Tacoma  Smelting  Company  had 
offered  $75,000  for  61  per  cent  of  the  stock. 
Plaintiff  was  led  to  believe  that  he  was  pnr- 
idiasUiK  treasury  stock  and  that  his  money 


would  be  used  for  the  purposes  spedfled. 
The  company  afterwards  became  defunct 
and  litigation  arose  between  Frantz  and  re- 
spondent Upon  the  trial  of  that  action,  ap- 
pellant discovered  for  the  first  time  that  he 
had  not  been  given  the  stock  of  the  company, 
but  had  received  a  block  of  Klngsley's  stock. 

It  la  insisted  that  the  stock  certificate  be- 
ing In  the  name  of  Klngsley  and  being  water 
marked  with  the  word  "common,"  the  appel- 
lant cannot  now  be  heard  to  say  that  he  did 
not  know  these  things.  However  this  might 
be.  It  cannot  now  be  urged  by  respondent,  for 
he  himself  has  sworn  that  he  held  in  his  own 
name  and  as  trustee  a  block  of  stock  to  be 
sold  and  used  for  the  benefit  of  the  corpmra- 
tion. 

The  record  does  not  disclose  the  truth  of 
the  statement  that  $200,000  bad  been  offered 
for  the  property  or  that  $75,000  had  been  of- 
fered for  51  per  cent  of  the  stock.  There  Is 
nothing  In  the  record  to  show  that  the  San 
Marino  Mining  Company,  a  company  owned 
or  controlled  by  respondent  was  a  going  or 
active  concern  or  that  Its  contract  was  of 
any  value.  After  much  solicitation  upon  the 
part  of  appellant  respondent  sometime 
thereafter  delivered  to  him  one  of  his  own 
certificates  calling  for  common  stock.  In- 
dorsed in  blank.  The  trial  Judge  found  that 
the  parties  were  dealing  at  arm's  length; 
that  the  sales  were  negotiated  and  closed  by 
Frantz,  and  that  defendant  made  no  false 
or  fraudulent  representations;  that  be  did 
not  solicit  plaintiff  to  buy  any  stock  from 
the  company;  that  plaintiff  well  knew  that 
the  company  had  only  an  option  to  purchase 
the  property,  and  that  It  could  be  k^t  alive 
only  by  payments  made  from  month  to 
month ;  that  all  of  the  mon^  received  by 
defendant  were  applied,  as  agreed  with  ap- 
pellant and  as  fully  understood  by  him,  to- 
ward keeping  the  said  option  alive  and  to- 
ward perfecting  title  and  not  otherwise; 
that  respondrait  did  not  appropriate  any  of 
the  money  to  his  own  use.  The  court  further 
found  that  plaintiff  had  the  means  at  hand 
to  Investigate  the  truth  of  any  statement 
made  concerning  the  status  of  the  title  or 
property,  and  that  aK>ellant  put  no  reliance 
npon  any  representation  or  statement  that 
might  have  been  made  by  respondent.  It 
furthw. found  that  respondent  practiced  no 
fraud  or  deception  upon  appellant 

Appellant's  contention  is  sustained,  not 
only  by  the  number  of  witnesses,  hot  by  clear 
and  convincing  evidence.  Bespondent  makes 
no  substantial  denial  of  the.representations 
he  is  said  to  have  made.  From  the  ques- 
tions asked  of  ai^Uant  upon  the  witness 
stand  and  from  the  argument  made  by  coun- 
sel, it  is  apparent  that  respondent's  main  re- 
liance. In  so  far  as  the  facts  are  concerned, 
rests  upon  the  contention  that  appellant 
might  have  gone  to  Nespelem  and  Investi- 
gated the  proper^  and  the  tiUe  for  himself ; 
that  he  did  not  ask  for  an  lnq>ectlon  of  the 
stock  book,  the  minute  book,  or  books  of  ac- 
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coont;  aad  that  he  did  not  make  any  Inqnlry 
about  the  title  to  the  propertr- 

[1]  This  court  has  frequently  held,  where 
the  subject-matter  ot  the  contract  is  not  at 
hand  and  the  facts  are  within  the  knowledge 
of  the  vendor  and  could  not  be  ascertained 
by  the  vendee  without  trouble  and  expense, 
that  he  is  not  bound  to  make  an  independent 
Investigation,  but  may  rely  on  the  repre- 
sentatlon  of  bis  vendor.  These  cases  are 
collected  in  Bell  v.  Jovita  Heights,  etc,  71 
Wash.  7,  127  Pac  289 ;  Conta  t.  Coigl&t,  132 
Pac.  746. 

[2-4]  This  disposes  of  appellant's  failure  to 
make  an  independent  inquiry  as  to  the  title. 
As  for  the  other  objections,  it  is  enongh  to 
say  that  inspection  of  the  stock,  minute,  and 
books  of  account  wonld  not  have  revealed 
anything  to  negative  the  statements  of  re- 
spondent or  to  have  put  appellant  on  his 
guard.  But,  as  we  read  the  record,  the  state 
of  the  title  is  not  of  so  much  consequence. 
The  title,  in  so  far  as  it  could  be  represent- 
ed by  an  option,  was  in  respondent  with  a 
unilateral  contract  or  agreement  to  assign  it 
to  the  company.  Now,  let  us  assume  that  the 
company  did  own  the  option.  Appellant's 
money  was  paid,  we  find  it  to  be  the  fact, 
under  an  understanding  that  it  would  be 
used  in  patenting  the  mining  claims.  This 
was  not  done,  nor  was  there  any  pretense  of 
doing  it  A  part  of  it.  either  flOO  or  f200, 
was  used  to  pay  an  attorney's  fee,  $400  was 
paid  out  as  a  commission  to  the  sales  agent 
of  the  company  for  finding  appellant  and  his 
money,  and  the  balance  was  used  to  take  np 
monthly  payments  due  under  and  to  keep 
the  option  alive.  When  it  is  known  that,  in 
BO  far  as  the  record  shows,  the  company 
never  had  a  dollar  in  money  that  it  could 
call  its  own  except  the  money  paid  by  appel- 
lant, it  will  not  be  contended  that  any  sane 
man  having  knowledge  of  the  facts  would 
have  thrown  his  money  Into  such  a  rat  hole. 
It  is  said  that,  notwithstanding  these  things, 
appellant  cannot  complain,  because  respond- 
ent has  not  only  accounted  for  the  money 
he  obtained  from  appellant,  but  has  shown 
that  he  put  enongh  of  bis  own  funds  into 
the  option  payments  to  more  than  make  up 
the  diversion  of  appellant's  contribution  to 
the  treasury.  This  may  be  answered  in  two 
ways:  First,  apiKllant  was  not  dealing  with 
respondent,  but  with  the  company,  and  re- 
spondent's voluntary  contribution,  all  of 
which  might  have  been  and  no  doubt  would 
have  been  recovered  if  other  stock  buyers 
had  been  found,  cannot  be  made  of  concern 
to  him ;  and,  second,  the  money  was  paid  for 
a  specific  purpose  that  was  not  carried  out 
or  attempted  to  be  carried  out.  We  feel 
warranted  in  saying,  our  assertion  being  bas- 
ed on  the  evidence  of  the  respondent  Mmself, 
that  there  was  never  any  intention  of  patent- 
ing the  claims  at  that  time. 

Assuming  that  the  company  is  a  separate 
entity  and  that  the  stock  delivered  to  appel- 
lant was  in  fact  treasury  stocb,  it  Is  onr 


judgment  that  an^ellant  is  entitled  to  recov- 
er from  the  respondent  upon  the  theory  that 
the  stock  was  of  no  value  and  was  Issued  in 
defiance  of  a  sonnd  public  policy  and  in  con- 
travention of  the  statute  laws  of  this  state. 
Section  3677,  Rem.  &  Bal.  Code,  and  snbse- 
qnent  sections  provide  for  the  ozganlzation 
and  managemrat  of  corporations.  The  cor- 
porations enumerated  include  those  organized 
to  carry  on  a  mining  business.  This  section 
of  the  law  was  originally  passed  in  1866. 
At  the  same  time  and  in  the  same  act,  the 
legislature  provided  that,  where  the  amount 
of  the  capital  stock  of  a  corporation  consists 
of  the  aggregate  valnation  of  the  whole  nnm- 
ber  of  feet,  shares,  or  interest  in  a  mining 
claim,  DO  actual  subaeripttons  to  the  capital 
stock  of  such  corporation  shall  be  necessary. 
The  transfer  of  the  tttie  to  the  mining  claim 
is  made  a  legal  equivalent  for  the  stock 
subscriptions  provided  for  in  the  first  section 
of  the  act  Section  3677,  supra.  Hie  law, 
after  various  enactments.  Is  to  be  found  In 
section  7347.  Bern.  &  Bal.  Ood&  In  1SS6 
(Laws  1886-86,  p.  84).  it  was  provided  that 
no  corporation  formed  under  section  3677  of 
the  Code  (section  2421,  Code  1881)  shall  com- 
mence business  until  the  whole  amount  of 
its  capital  stock  has  been  subscribed.  It 
will  be  seen,  when  we  take  into  considera- 
tion the  history  of  our  statute  providing  for 
the  incorporation  of  companies  to  do  busi- 
ness in  this  state,  that  the  acts  referred  to 
must  t>e  oonstmed  in  pari  materia.  It  fol- 
lows, then,  that  the  stock  of  a  mining  com- 
pany must  be  subscribed  or  the  mining  com- 
pany must  be  possessed  in  its  own  right  of 
a  mining  claim  for  the  working  and  develop- 
ment of  which  the  corporation  has  been 
formed.  In  the  case  at  bar,  there  was  no 
subscription  to  the  stock,  neither  was  the 
corporation  possessed  of  any  property.  Its 
stock  represented  nothing,  and  was  insnfil- 
dent  to  support  a  consideration  for  the  mon- 
ey paid  by  appellant  to  respondent  We 
think  this  case  falls  within  the  rule  stated 
in  ao  Cyc.  60:  "A  false  and  fraudulent  r^ 
resentation  of-materlal  facts,  which  relate  to 
the  property  of  a  corporation,  and  which 
necessarily  affect  the  value  of  the  corporate 
aUxA,  constitutes  a  cause  of  action  against 
the  party  who,  by  means  of  such  misrepre- 
sentations, indnces  another  to  purchase  stock 
in  the. corporation;  and  the  situation  Is  ex- 
actly the  same  as  if  the  purchase  were  of 
the  corporate  property  with  regard  to  wUdi 
the  representation  Is  made." 

Without  further  citation  of  authority,  our 
holding  Is  that  the  plaintlfC  was  induced  to 
part  with  his  money  upon  representations 
that  were  false  and  fraudulent  under  an  un- 
derstanding that  he  was  to  receive  the  treas- 
ury stock  of  the  company  and  that  it  was  to 
be  put  to  a  specific  use;  that  he  has  not 
obtained  that  which  he  bought  and  paid  (or: 
und,  furthermore,  that  at  no  time,  dther  be- 
fore or  since  the  sale  of  the  stock  to  appel- 
lant has  the  corporation  owned  any  propoly 
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of  tor  Usd  or  natim  wtatsoerer;  that  its 
Imw  of  atock  waa  unlawful,  and  at  no  time 
baa  it  been  of  nsj  valiw;  tbat  its  drcida- 
Hon  by  zeepondeat  was  an  act  itf  deotf  t  tat 
wMcb  he  Is  liable  to  tbose  deaUns  npon  the 
faith  of  his  rei^reaoitatlons. 

[I]  Respondent  also  contends  that  this  court 
has  held  tha^  when  there  is  evidence  to 
sustain  the  flndliqrs  of  the  ooort  in  an  ac- 
tion tiled  before  the  court  without  a  Jury, 
the  Jodgmoit  wlU  not  be  disturbed  on  ap[>eia. 
He  dtes  a  number  of  cases  which  upon 
casual  conslderatifni  may  se^  to  sustain  Us 
contention. 

It  is  to  be  regretted  that  many  loose  and 
inapt  expressions  have  crept  Into  our  opin- 
ions. It  has  nerer  been  the  Intentttm  of  this 
court  to  snstain  findings  upon  a  sdntlUa  of 
evidence  or  because  there  may  be  some  evi- 
dence snBtainlng  the  findings,  or  because  a 
greater  number  of  witnesses  testified  to  the 
facts  found  by  the  trial  Judge  than  testified 
for  the  other  side.  The  rule  Is  tbat  this  court 
will  go  into  the  record  for  the  purpose  of 
finding  oat  whether  the  findings  are  sus- 
tained hj  a  preponderance  of  the  evidence. 
If  we  find  that  they  are  not,  we  will  reverse 
the  judgment  If  we  find  that  they  are,  or 
from  an  inspection  of  the  whole  record  we 
are  unable  to  say  that  the  evidence  does  not 
preponderate  in  favor  of  the  api)eallng  party, 
the  trial  judge  having  had  the  witnesses  be- 
fore him  and  marked  th^r  demeanor,  we 
will  sustain  the  findings  and  judgment  It 
would  involve  a  task  clearly  beyond  the  time 
that  any  of  us  have  to  devote  to  it  to  go 
through  the  74  volumes  of  our  reports  and 
select  the  cases  In  which  we  have  referred  to 
this  subject  Neither  would  It  serve  any 
useful  purpose.  But  It  may  be  understood 
henceforth  that  this  court  will  sustain  the 
findings  and  judgment  of  the  trial  court 
when,  and  when  only,  we  can  say  that  we  are 
satisfied  that  the  evidence  does  not  prepon- 
derate against  the  findings. 

The  judgment  la  reversed,  with  Instonctlons 
to  alter  a  judgment  in  favor  of  the  appel- 
lant 

GROW,  a  J.,  and  008B,  MAIN»  and  BL- 
lilS,  J 3^  ccmcur. 


In  re  GAREY^S  E^ATB. 

GARET  V.  PRICE  et  sL 

(Supreme  Court  of  Colorado.    Dec  1,  1913.) 

1.  Wilis  (|  302*)— Execution— Psoor-BioN- 
nro. 

Rev.  St  1908,  |  7071,  provides  tbat  wills 
■hall  be  reduced  to  writing,  signed  by  the  testa- 
tor or  by  some  one  In  his  presence  and  by  hia 
direction,  and  attested  in  the  presence  of  the 
testator  by  two  or  more  credible  witnesses. 
Section  7088  provides  tbat  if  it  shall  appear, 
on  proof  of  a  will,  by  the  testimony  of  two 
or  more  of  the  aubacriblne  witnesses  that  they 
were  present  and  saw  Uie  testator  sign  the 
-will  and  attested  the  same  at  his  request,  or 


that  be  admowledfsd  the  Hune  to  be  Us  laat 
will,  and  that  they  beUeved  testator  of  sound 
mind  and  memory  at  the  time  of  signing  and 
acknowledging  the  .same,  the  coart  sball  admit 
it  to  probate.  Seld,  that  such  sections  only 
require  that  testator  acknowledge  the  will,  aa 
distinguished  from  bis  signature  at  the  time  of 
execution ;  and  hence,  where  the  subscribing 
witnesses,  testifyine  nearly  ten  years  after  the 
execution  of  the  will,  stated  tliat  testator  came 
into  the  room  where  the  witnesses  were  with 
pen,  inb,  and  the  paper  In  his  band,  sat  down 
for  a  moment  at  a  table,  arose,  handed  the  pen 
to  the  first  witness,  said  it  was  hia  will,  and 
asked  them  to  sign  it,  it  snfficiently  appeared 
that  testator  signed  the  will  before  it  was  sign- 
ed by  the  witnesses  in  the  absence  of  evidence 
to  the  contrary,  though  they  both  testified  that 
they  could  not  remember  whether  the  pa- 
per bore  testator's  signature  at  the  time  they ' 
signed  ft  or  not 

[Ed.  Note.— For  other  cases,  see  Wilts,  Cent 
Dig.  IS  575,  6S1,  700-710;  Dec  Dig.  |  802.*] 

2.  Wius  (I  327*)  —  Pbobati  —  Dmcnoir  of 

Veedict. 

The  court  may  direct  a  verdict  in  a  will 
contest  when  the  facts  require  It  as  in  an  ordi- 
nary dvil  action. 

[Ed.  Kote.— For  other  cases,  see  Wills,  Gent 
Dig.  i  773;   Dec  Dig.  |  327.*] 

S.  Wills  (|  ie6*)— Cowtmt— DHnus  Imtlu- 

KKCE. 

Evidence  that  testator's  principal  benefld- 
ary,  who  was  not  related  to  him,  had  trans- 
acted considerable  busioess  for  him  during 
many  years  of  their  acqnaintance,  and  that 
they  had  lived  some  distance  apart,  had  visited 
each  other  frequently,  and  were  warm  personal 
friends,  was  insufficient  in  the  absence  of  any 
evidence  that  the  beneficiary  influenced  the 
making  of  the  will,  to  raise  an  issue  of  undue 
influence.  , 

(Ed.  Note.— For  other  cases,  see  WllU,  Gait 
Dig.  H  421-437;  Dec  Dig.  |  166.*] 

4.  Wills  (8  82*)— ExECtmoN  —  Vjxiditt  — 
Capeicb. 

Testator  executed  a  will  leaving  the  bnlk 
of  bis  estate  to  a  friend  who  waa  no  relative. 
Testator  left  England  about  40  years  before 
his  death,  during  all  of  which  time  be  had 
been  separated  from  contestant,  his  brother, 
and  bad  no  communication  with  him,  and  dur- 
ing the  nine  or  ten  years  intervening  between 
the  making  of  the  will  and  his  death  testator 
told  severd  people  tbat  his  brother  had  done 
him  a  great  wrong  and  that  he  was  leaving  his 
property  to  P.  and  knew  that  he  would  care 
for  him  in  his  old  age  when  be  needed  care. 
Held  that  under  socb  circumstancee,  the  will 
waa  not  objectionable  as  capricious  or  onnatu- 
raL 

TEd.  Note.— For  other  cases,  see  WUIfl,  Cent. 

Dig.  S  203 :  Dec.  Dig.  S  82.*] 

Appeal  from  District  Court  Adams  Coun- 
ty; Charles  McCall,  Judge. 

Application  for  the  probate  of  the  will 
of  George  Strachan  Carey,  deceased,  to  which 
Richard  John  Carey  filed  objections.  From 
a  decree  of  the  District  Court  affirming  a 
decree  of  the  Coun^  Gonrt  admitting  the 
will  to  probate,  contestant  appeals.  Affirmed. 

Frank  Prestldge  and  George  I*  Hodges, 
both  of  Denver,  and  George  A.  Garard,  of 
Brlt^ton,  for  appellant  Edward  Ring  and 
Harrie  M.  Humphreys,  both  of  Denver,  for 

appellees. 
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MUSSER,  0.  J.  B7  this  appeal  It  Is  sought 
to  reverse  a  Judgment  of  tbe  district  court 
admitting  to  probate  a  paper  writing  pur- 
IwrtlDg  to  be  the  last  will  of  George  Strach- 
an  Carey.  The  judgment  of  the  district  court 
was  a  result  of  an  appeal  from  the  county 
court,  where  the  writing  had  been  admitted 
to  probate  as  a  will.  The  date  of  the  pur- 
ported wlU  was  February  26.  1900.  and  the 
subscribing  witnesses  fixed  the  time  that 
they  signed  the  paper  at  about  that  date. 

[1]  The  appellant  calls  attention  to  sec- 
tions 4663  and  4S70,  Mills'  Ann.  St  (1st  Ed.). 
The  first  section  Is  as  follows:  "All  wills,  by 
which  any  lauds,  tenements,  hereditaments, 
annuities  (or)  rents  are  devised,  shall  be  re- 
duced to  'Writing,  and  signed  by  the  testator 
or  testatrix  or  by  some*  one  in  his  or  her 
presence,  and  by  his  and  (or)  her  direction, 
and  attested  in  the  presence  of  tbe  testator 
or  testatrix,  by  two  or  more  credible  wit- 
nesses." This  section  appears  as  section  2 
of  chapter  90,  Rer.  Stat  1868 ;  section  2789. 
Gen.  Laws  1877 ;  section  3482,  Gen.  St  1883. 
In  1903,  the  law  with  reference  to  wills  was 
revised,  and  the  substance  of  that  section 
now  appears  In  Rev.  Stat.  1908,  i  7071,  as 
follows:  "All  wills  by  which  any  property, 
real  or  i>erson8l,  is  devised  or  bequeathed, 
shall  be  reduced  to  writing  and  signed  by 
the  testator,  or  by  some  one  In  his  presence 
and  by  his  direction,  and  attested  in  the 
presence  of  the  testator,  by  two  or  more 
credible  witnesses."  Section  4670,  Mills' 
Ann.  St  .(Ist  Ed.)  Is  as  follows:  "If,  upon 
the  hearing  of  such  proof,  it  shall  satisfac- 
torily appear  by  the  testimony  of  two  or  more 
of  the  subscribing  witnesses  to  such  will, 
that  they  were  present  and  saw  the  testator 
sign  such  will,  and  attested  the  same  at  his 
request,  or  that  he  acknowle^ed  the  same 
to  be  his  last  will,  and  that  they  believe  the 
testator  to  be  of  sound  mind  and  memory  at 
the  time  of  signlDg  and  acknowledging  the 
same,  the  court  shall  admit  the  same  to  pro- 
bate and  record;  provided,  that  no  proof  of 
fraud,  compulsion  or  other  improper  conduct 
be  exhibited,  which,  in  the  opinion  of  the 
court,  shall  be  deemed  sufficient  to  Invalidate 
or  destroy  the  same,  and  every  will,  testa- 
ment or  codicil,  when  thus  proven,  shall  be 
recorded  by  the  derk  of  the  county  court, 
In  a  book  to  be  provided  by  him  for  that 
purpose,  and  shall  be  good  and  available  in 
law,  for  the  granting,  conveying  and  as- 
suring the  lands,  tenements  and  heredita- 
ments, annuities,  rents,  goods  and  chattels 
therein  and  thereby  given,  granted  and  be- 
queathed." That  section  appeared  In  chap- 
ter 00,  Rev.  Stat  1868,  as  secUon  19,  section 
2806,  Gen.  Laws  1877,  section  3499,  Gen.  St 
1883,  and  with  some  verbal  modifications,  not 
Important  in  this  case.  It  now  appears  as 
section  7088,  Rev.  Stat.  1908. 

The  appellant  first  contends  that  the  paper 
writing  in  question  was  not  executed  or 
proven  as  provided  by  these  statutes.  He 
intimates  that  the  evidence  of  one  of  the 


subscribing  wltneosMi  shows  affirmatlT^ 
that  the  signature  of  the  testator  was  not  on 
the  paper  writing  at  the  time  they  signed  it 
as  witnesses.  This  cannot  be  said  to  be  a 
correct  statement  of  the  result  of  the  testi- 
mony. The  only  inference  that  can  be  drawn 
from  the  testimony  of  each  of  the  anbacrlb- 
ing  witnesses  is  that  at  the  time  they  testi- 
fied they  did  not  remember  whether  tbe 
signature  of  the  testator  was  there  or  not 
when  they  affixed  tbeir  signatures.  They  did 
not  testify  that  it  was  there,  neither  did  tbey 
testify  that  It  was  not  there.  Accepting  this 
as  the  eflTect  of  their  testimony,  we  under- 
stand the  position  of  the  appellant  to  be  that 
such  testimony  was  not  sufficient  to  admit  the 
will  to  probate.  His  position,  as  stated  In 
the  language  of  the  brief,  is  aa  follows:  "The 
primary  contention  upon  which  our  argu- 
ments will  rest  as  to  this  branch  of  the  case 
Is  that  In  order  that  the  paper  writing  here 
under  consideration  may  be  held  to  consti- 
tute a  legal  will,  It  must  be  established  by 
legal  proofo  that  the  signature  of  George 
Strachan  Carey  was  affixed  thereto  at  the 
time  the  attesting  witnesses  affixed  their 
signatures  thereto  or  before  the  attesting 
witnesses  separated  on  the  occasion  of  the 
alleged  execution  of  the  paper  as  a  will." 

The  deceased  was  a  bachelor  and  Uved 
alone  on  and  operated  a  large  ranch  in 
Adams  county.  Each  of  the  subscribing  wit- 
nesses testified  that  about  the  date  of  tbe 
paper  writing,  to  wit,  February  26,  1900,  they 
were  present  with  Mr.  Carey  in  the  kitclien 
of  his  ranch  house.  Mr.  Carey  went  Into  an- 
other room  and  returned  with  pen  and  Ink 
and  the  paper  in  question  in  his  hand,  and 
told  them  that  It  was  bis  last  will,  and  re- 
quested them  to  sign  It  as  witnesses,  which 
they  did  In  the  presence  of  Mr.  Carey  and 
each  other.  They  both  testified  that  they 
believed  Mr.  Carey  was  of  sound  mind  and 
memory  at  that  time.  One  of  the  witnesses; 
Mj.  Patterson,  testified  that  Mr.  Carey  sat 
down  at  the  table  and  got  up  and  requested 
them  to  sign  It  Aa  said  before,  eadi  of 
the  witnesses  testified  that  he  did  not 
member  whether  the  signature  of  Mr.  Carey 
was  there  or  not  at  the  time  they  signed  it 
The  signature  could  have  been  seen  by  them 
at  the  time,  if  it  was  thera  The  testimony 
showed  that  the  body  of  the  writing  as  well 
as  Mr.  Gary's  signature  thereto,  was  In  the 
handvrrltlng  of  Mr.  Carey.  Mr.  Carey  died 
in  November,  1908.  After  his  death,  the 
writing  was  found  In  his  ranch  house,  among 
his  personal  effects.  Inclosed  in  a  sealed 
envelope,  on  which  was  written,  tn  the  hand- 
writing of  Mr,  Carey,  a  direction  that  it  was 
to  be  sent  to  a  named  attorney  In  Denver. 
The  trial,  at  wblcb  the  subscribing  witnesses 
testified,  occurred  in  the  district  court  in 
September,  1909,  nearly  ten  years  after  they 
had  written  their  names  on  the  paper.  Tbe 
testimony,  as  stated  alMve,  was  not  con- 
tradicted in  any  way. 

-The  witnesses  did  not  see  iSx.  Caief  alga 
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the  paper.  The  evidence  abows  a  sufficient 
acknowledgment  of  It  as  the  last  will  of  the 
testator,  If  It  was  a  will  at  the  time  tbe  wit- 
nesses sobscrlbed  their  names  thereto.  The 
qnesUon  is:  Was  the  evidence.  In  the  ab- 
sence of  anytblns  to  the  contrary,  sufficient 
to  establish  that  the  signature  of  the  testator 
was  on  Qie  paper  at  that  time,  for  there  Is 
no  evidence  that  It  was  placed  thereon  by 
the  testator  after  the  witnesses  bad  signed  It 
and  before  they  separated?  This  question 
has  not  been  heretofore  determined  by  this 
court 

In  Hobart  t.  Hobart,  1S4  111.  610,  39  N.  B. 
681.  4S  Am.  St  Bep.  161.  It  is  pointed  out 
that  some  local  statutes,  particularly  In  New 
York,  require  that  tbere  must  be  an  acknowl- 
edgment of  bis  signature  by  the  testator, 
while,  in  Illinois,  it  was  sufficient  wben  the 
witnesses  did  not  see  him  sign  the  paper  that 
the  testator  acknowledged  the  will  to  be  his 
act  and  deed,  and  the  court  was  Inclined  to 
think  that  ^dslons  from  those  states  that 
require  an  acknowledgment  of  the  signature 
were  not  applicable  in  lUinola.  This  differ- 
ence In  statutes  la  pointed  out  in  Schonler 
on  WlllSi  I  821,  where  the  author  states  that 
one  line  of  statute  expression  follows  the  old 
BngUsh  statute  of  bands,  which  made  the 
will  the  subject  of  acknowledgment  while 
the  other  foUowa  the  statnfe  of  Victoria, 
which  made  the  signature  the  subject  of  ac- 
knowledgment and  it  iB  said  that  when  the 
Btatnte  makes  the  signature  and  not  the  will 
the  subject  of  acknowledgment  a  stricter 
rule  of  construction  has  been  adopted. 

The  appellant  In  bis  brief,  admits  that 
under  the  old  statute  of  frauds  a  more  liber- 
al construction  was  adopted  than  under  the 
Victorian  statute.  It  must  be  borne  In  mind 
that  our  statute  requires  the  will  and  not  the 
signature  to  be  the  subject  of  acknowledg- 
ment Our  statute  does  not  say  that  the  will 
shall  be  acknowledged  to  be  the  act  and 
deed  of  the  testator,  as  in  Illinois,  but  sim- 
ply that  be  shall  acknowledge  It  to  be  his 
last  will.  In  the  face  of  these  differences  as 
to  construction  In  the  two  lines  of  statutes, 
onr  Legislature  adopted  a  statute  expression 
more  in  conformity  with  the  old  statute  of 
frauds  than  Mtb.  the  Victorian  statute.  Onr 
statute  is  the  guide  that  our  courts  have  as 
to  the  legislative  intent  in  his  state.  It  must 
have  been  intended  thereby  that  the  courts  of 
this  state  should  adopt  a  construction  in  har- 
mony with  that  adopted  under  similar  stat- 
ute expressions  by  other  courts,  rather  than 
a  constructi<m  adopted  under  essMitlBUy  dif- 
ferent statutes. 

It  appears  to  us  that  the  authorities  upon 
which  the  appellant  relies  have  reference  to 
statutes  wherein  the  signature  and  not  the 
will  Is  the  subject  of  attestation  and  acknowl- 
edgment Such  cases  can  be  authority  here 
only  by  way  of  analogy,  and  when  the  facts 
are  analogous  also.  His  principal  cases  are 
txom  New  York,  where  it  seems  the  statute 


has  particular  tefttwee  to  the  signature  of 

a  testator. 

In  the  matter  of  Mackay.  110  N.  T.  Oil.  IS 
N.  B.  433,  1  L.  R.  A.  491,  6  Am.  St  Rep.  400, 
the  testator  told  the  subscribing  witnesses 
that  the  paper  was  his  will.  He  handed  It  to 
them  so  folded  that  they  could  see  no  part  of 
the  writing  except  the  attestation  clause. 
They  did  not  see  ^ther  his  signature  or  his 
seal.  The  direct  evidence  was  that  the  wit- 
nesses did  not  see  the  signature  and  could 
not  see  It  At  the  dose  of  the  opinion  It  la 
said:  "The  formalities  prescribed  by  the  stat- 
ute are  safeguards  thrown  around  the  testa- 
tor to  prevent  fraud  and  Imposition.  To  this 
end  the  witnesses  should  either  see  the  testa- 
tor subscribe  his  name,  or  he  should,  the  sig- 
nature b^g  visible  to  Mm  and  to  them,  ac- 
knowledge It  to  be  his  signature."  If  the 
paper  had  been  so  placed  that  the  witness^ 
could  have  seen  the  signature,  and  ten  years 
thereafter  they  testified  that  they  could  not 
remember  whether  the  testator's  name  was 
there  or  not  but  that  they  could  remember 
that  he  told  them  that  it  was  his  will  and 
wanted  them  to  witness  his  signature,  the 
facta  would  be  analogous  to  the  facts  here, 
but  the  case  does  not  inform  us  what  the 
court  would  have  done  under  the  chained  clr> 
cnmstances. 

In  Lewis  V.  Lewis.  13  Barb.  (N.  Y.)  17,  on 
page  25,  the  paper  was  so  folded  that  the  wit- 
nesses could  not  see  the  signature  if  it  was 
there.  The  court  bore  down  on  the  fact  that 
the  attestation  and  acknowledgment  of  the 
signature  were  required  by  the  statute.  If 
the  facts  had  been  that  the  paper  was  so 
placed  that  the  signature  could  have  been 
seen,  but  the  witnesses  did  not  remember 
whether  It  was  tbere  or  not  tiie  opinion  does 
not  disclose  what  the  result  would  have  been. 
The  court  however,  says:  "The  law  of  evi- 
dence. In  Its  application  to  the  proof  of  the 
several  facts  which,  united,  constitute  a  valid 
will.  Is  the  same  as  it  la  in  its  application  to 
the  proof  of  any  other  fact  The  evidence 
may  be  direct  and  positive,  or  It  may  be  dr^ 
cumstantlal  and  preeumpttve ;  for  the  law  of 
evidence  In  regard  to  wiUs,  as  well  aa  in  re- 
gard to  deeds  and  documentary  proof  gener- 
ally, must  have  r^erence  to  the  casualties 
of  human  life  and  the  InflrmlUra  of  human 
memory." 

This  is  a  general  dedaratton  of  law  that 
Is  applicable  here,  in  view  of  the  fact  that 
the  subscribing  witnesses  could  not  remem- 
ber, after  ten  years,  whether  Mr.  Carey's  sig- 
nature was  on  the  will  when  they  signed  it 
In  the  case  of  Sears  v.  Sears,  77  Ohio  St 
104.  82  N.  E.  1067,  17  L.  R.  A.  (N.  S.)  353,  11 
Ann.  Cas.  1008,  It  appears  that  the  statute 
required  that  the  will  should  be  signed  by  the 
testator  at  the  end  thereof.  At  the  end  of 
the  will,  before  the  attestation  clause,  ap- 
peared a  blank  space  where  the  name  should 
have  been  written.  It  was  not  there.  The 
only  place  where  the  name  did  appear  was  in 
the  attestation  clause.  Under  such  a  statute 
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axtd  mcti  a  state  of  fiicts,  tbe  eonit  bdd  that 
tbe  will  was  not  propetXj  executed.  Otber 
cases  dted  could  be  analyzed  to  show  such 
a  difference  In  statutes  or  In  tacts  as  to  rai- 
der them  inapplicable  to  the  case  at  bar.  On 
the  other  hand.  In  Orser  Orser,  24  N.  Y. 
51,  In  a  case  where  one  of  the  subscribing 
witnesses  was  dead  and  tbe  other  could  not 
remember  that  tbe  decedent  declared  the  in- 
strument to  be  his  will  or  adcnowledged  bis 
signature,  the  court  said :  "The  result  of  the 
authorities  upon  the  probate  of  wills  is  that 
the  question  of  the  due  execution  of  a  will  Is 
to  be  determined,  like  any  other  fact,  in  view 
of  all  the  lagltiiaate  evidence  In  tbe  case; 
and  that  no  controlling  effect  is  to  be  given 
to  the  testimony  of  the  subscribing  witnesses. 
Their  direct  participation  In  the  transaction 
must,  of  coorse,  give  great  weight  to  their 
testimony ;  but  it  is  Uable  to  be  rebutted  by 
other  evidence,  either  direct  or  circumstan- 
tial. A  will,  duly  attested  upon  its  face,  the 
signatures  to  which  are  all  genuine,  may  be 
admitted  to  probate,  although  none  of  the 
subscribing  witnesses  are  able  to  swear, 
from  recollection,  that  the  formalities  requir- 
ed by  the  statute  were  complied  with;  and 
even  although  some  of  them  should  swear 
positlTiely  that  they  were  not,  if  the  other 
evidence  warrants  the  inference  that  they 
were." 

In  Schouler  on  Wills,  S  322,  It  is  said  that 
the  result  of  the  cases  under  the  statute  of 
Victoria,  as  to  whether  the  testator's  signa- 
ture was  on  tbe  will  when  It  was  produced 
to  the  witnesses  for  their  attestation,  ap- 
pears to  be:  "That  In  the  absrace  of  direct 
evidence  on  the  point  one  way  or  the  other, 
the  court  may,  independently  of  any  positive 
evidence,  Investigate  the  circumstances  of  tlie 
case,  and  may  form  its  own  oi^nion  from 
these  drcumstances,  and  from  the  appear- 
ance of  the  document  Itself,  whether  the 
name  of  the  testator  was  or  was  not  upon  it 
(or  rather  might  not  have  been  seen),  at  the 
time  of  the  attestation.  But  the  court  should 
mainly  consider  whether  the  witnesses  did 
not  see.  or  at  lesLst  have  an  opportunity  of 
seeing,  the  testator's  signature  when  they 
attested;  for,  if  they  did  not,  it  is  immaterial 
that  the  signature  was  actually  there,  but 
hidden  from  them."  It  would  appear  from 
this  ttiat  in  the  circumstances  of  this  ease 
the  will  would  be  auffldently  proven  under 
the  Victorian  statute^  or  a  statute  essential- 
ly like  it. 

The  opinion  in  Re  Shapter*8  Estate.  35 
Colo.  578,  85  Pac.  688,  6  L.  R,  A.  (N.  S.) 
575,  117  Am.  St  Rep.  216,  shows  that  drcum- 
stances surrounding  the  execution  of  a  will 
may  be  appealed  to.  In  tbe  face  of  that  de- 
dslon,  we  do  not  go  astray  in  saying  that  in 
a  case  like  the  present  where,  owing  to  the 
failure  of  the  memory  of  the  subscribing 
witnesses,  after  the  lapse  of  a  long  time,  it 
was  Impossible  to  obtain  direct  testimony 
that  Mr.  Carey's  signature  was  on  the  paper 
when  the  witnesses  signed  it,  drcumstances 


may  be  resorted  to  to  mvplj  whateror  defi- 
dency  there  was  In  that  puOcolar.  Bfr. 
Car^  came  Into  the  room  where  the  wit- 
nesses were  with  pen,  ink,  and  tlie  paper  In 
hlB  hand,  sat  down  for  a  moment  at  the  ta- 
ble, arose,  and,  handing  the  v&i  to  the  first 
witness,  said  it  was  bis  will  and  asked  tliem 
to  sign  it  What  did  he  sit  at  the  table  for 
with  a  pen  in  bis  hand  but  to  sign  the 
paper?  If  it  was  his  will,  it  was  not  his 
completed  will  untU  Ike  had  signed  it,  and 
Us  declaration  that  it  was  bis  will  at  that 
Ume  and  under  sudi  drcumstances  indicated 
that  he  had  completed  his  part  and  that  he 
wanted  the  witnessea  to  attest  It  as  com- 
pleted. The  usual  order  of  signatures  in 
such  cases  is  for  the  testator  to  sign  first 
and  then  tbe  witnesses.  It  la  said  in  Allen 
v.  Griffin.  60  Wis.  529.  533,  30  N.  W.  21.  22: 
"We  tliink,  in  the  absence  of  dear  proof 
that  tbe  witness  or  witnesses  signed  before 
the  signing  of  the  testator,  it  should  be  pre- 
sumed that  the  testator  signed  first.  Tbla 
would  be  the  usual  order  of  signature.'* 

While  it  is  not  necessary  that  the  testator 
sign  before  the  witnesses,  yet  the  usual  or- 
der is  that  he  do  so.  So  that,  in  the  absence 
of  anytUng  to  the  contrary,  it  ai^tears  from 
the  testimony  that  when  Mr.  Carey  sat  down 
at  the  table  with  a  pen  in  his  hand  he  signed 
the  will  and  after  him  the  witnesses.  In 
Hobart  v.  Hobart,  supra,  it  appeared  that  the 
statute  made  the  will  the  subject  of  attesta- 
tion and  acknowledgment  One  of  the  sub- 
scribing witnesses  was  dead.  The  other  tes- 
tified tiiat  the  deceased  witness  was  her  hus- 
band; tliat  the  testator  and  tils  wife  brought 
the  will  to  her  house.  It  was  not  stated  that 
tbe  testator  bad  signed  it,  and  she  could  not 
remember  whether  his  signature  was  there  or 
not  He  declared  it  was  his  will  and  asked 
the  witness  to  sign  it  The  court  said: 
"While  it  is  true  that  the  witness  cannot  re- 
member sedng  the  signature,  yet  she  cannot 
say  pOEdtively  that  she  did  not  see  it  It  is 
dear,  however,  ttiat  the  testator  produced 
before  the  subscribing  witnesses  an  instru- 
ment in  writing  which  be  stated  to  be  his 
will,  and  asked  them  to  sign  it  as  witnesses. 
A  will  must  be  reduced  to  writing,  and  signed 
by  the  testator,  or  by  some  one  in  Ms  pres- 
ence and  under  his  direction.  The  words, 
'said  will,*  in  section  2,  refer  back  to  a  will 
reduced  to  writing  and  signed.  An  instru- 
ment not  In  writing  and  not  signed  is  not  a 
wilL  Whea  the  testator  called  the  paper  his 
will.  It  will  be  presumed,  In  tbe  absence  of 
any  evidence  to  the  contrary,  that  he  liad 
signed  it  inasmuch  as  a  signature  was  neces- 
sary to  justify  liim  in  calling  it  a  wUL  In- 
cluded in  tbe  declaration  of  the  testator  to 
the  witnesses  that  the  paper  was  bis  will 
was  the  further  declaration  that  be  bad  sign- 
ed it  Where  the  testator  declares  to  tbe 
witnesses  tliat  the  instrument  is  his  will,  or 
requests  them  to  attest  his  will,  such  declara- 
tion or  request  implies  that  tbe  same  has 
been  signed  by  tdm.  Nldcerson  t.  Budc,  12 
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CuslL  [Mass.]  832.  tn  the  latter  case  it  was 
said:  The  request  to  these  witnesses  to  at- 
test his  will  was  quite  enough  to  authorize 
the  inference  that  he  had  executed  a  paper 
as  a  will,  and  was  equivalent  to  his  ac- 
knowledgment that  be  had  signed  some  paper 
as  a  wllL'  The  fact  that  a  testator  seeks 
the  attestation  of  witnesses  and  gives  direc- 
tions to  them  as  to  signing  their  names  fur- 
nishes strong  presumptive  proof  that  he  had 
signed  the  will.  Dewey  v.  Dewey,  1  Mete. 
[Mass.]  349  [36  Am.  Dee.  367].  Where  a 
testator  took  a  paper  from  his  desk,  and  ask- 
ed a  witness  to  sign  it,  and  pointed  out  the 
place  where  be  wished  him  to  put  his  name, 
and  the  witness  did  so,  not  knowing  what 
the  paper  was,  and  not  noticing  the  signa- 
ture on  the  paper,  it  was  held  that  ther^  was 
a  good  attestation  of  the  will.  Ela  et  aL, 
Ex'rs,  V.  Edwards,  16  Gray  [Mass.]  91." 

In  Mead  t.  Presbyterian  Church,  229  IlL 
526.  82  N.  E.  371,  14  L.  R.  A.  (N.  S.)  255,  11 
Ann.  Cas.  426,  there  was  no  attestation 
clause  to  the  will,  but  the  name  of  the  testa- 
tor and  of  the  two  witnesses  appeared  at  the 
end  as  Is  precisely  the  case  here.  Boswell, 
one  of  the  subscribing  witnesses.  Identified 
his  signature  as  such  witness  and  said  that 
he  bad  no  recollection  of  the  transaction. 
The  oOi&e  witness,  Paul,  Identified  bis  sig- 
nature and  testified  that  he  signed  the  instni- 
ment  at  the  request  of  the  testator,  but 
had  no  recollection  of  anything  that  was  said 
at  the  time  be  signed  the  Instrument  or 
whether  the  other  witness  was  present  or 
not.  The  court  held  that  the  evidence  was 
snfflcfent  to  admit  the  win  to  probate.  The 
Instrument  was  In  the  liaiidwrlting  of  the 
testator.  It  was  found  among  tals  private 
papers  after  hla  death,  duly  signed  and*  wit 
nessed.  And  the  court  said  there  was  "noth- 
ing la<^ng  In  the  evidence  to  show  a  1^1 
execution  of  the  will,  save  that  the  witness- 
es toy  lapse  of  time,  could  not  recollect  the 
facts  surrounding  the  execution  of  the  In- 
strument by  Mead  Holmes  as  his  last  will 
and  testamrat  To  lay  down  as  a  rule  of 
law  that  the  failure  of  the  attesting  witness- 
es to  recollect  all  the  facts  surrounding  the 
execution  of  a  will  would  defeat  its  probate, 
would  be,  in  many  instances,  to  defeat  the 
probate  of  wills  where  there  is  no  reasonable 
question  but  that  they  were  executed  by  the 
testator  or  testatrix  with  all, the  rormalltlee 
required  by  law,  which  is  in  conflict  with  the 
decisions  of  this  and  many  other  courts  of 
last  resort" 

What  the  appellant  desires  this  court  to 
say  Is  that,  although  the  subscribing  witness- 
es testified  directly  to  all  the  requirements  of 
the  statute  for  the  attestation  and  acknowl- 
edgment of  the  will,  except  as  to  the  pres- 
ence of  Mr.  Carey's  signature  thereon  at  the 
time  they  signed  it,  the  will  was  not  proven 
to  have  been  duly  executed.  Such  an  an- 
nouncement as  that  would  result  in  the  over- 
throw <^  most  of  the  wills  that  ax»  made  and 


would  be  almost  a  deprivation  of  ttte  statu- 
tory right  to  make  a  wllL 

It  is  plain  therefore  that  the  proponents, 
by  evidence  direct  and  circumstantial,  made 
prima  fade  proof  of  the  due  attestation  and 
acknowledgment  of  the  will  In  question,  and, 
as  there  was  no  evidence  in  the  case  to  in  any 
manner  overcome  the  prima  fade  proof,  the 
evidence  was  condnsiv& 

This  conclusion  also  disposes  of  objections 
made  to  instructions  given  and  refused  and 
relating  to  tills  branch  of  the  case,  for  un- 
der the  evidence  the  jury  could  not  have 
found  otherwise  than  that  the  will  was  exe- 
cuted and  ijroven  as  the  statute  requires. 

In  the  vrill,  the  testator,  Mr.  Carey,  gave 
9500  to  a  friend  and  the  remainder  of  his 
property  to  Bidiard  Price,  the  proponent  and 
appellee,  and  it  was  expressly  stated  in  the 
will  that  it  was  made  to  prevent  any  prop- 
erty from  going  to  the  testator's  brother,  the 
contestant  and  appellant. 

[2,  S]  The  issue  of  want  of  mental  capadty 
of  the  testator  was  raised.  This  Issue  was 
submitted  to  the  jury  and  found  against  the 
contestant.  The  Issue  of  undue  Influence 
was  also  raised,  and  on  this  issue  the  court 
instructed  the  Jury  to  find  for  the  proponent 
and  against  the  contestant  Error  Is  assign- 
ed on  this  direction  of  the  court  In  a  will 
contest  as  in  ordinary  dvll  actions,  the  court 
may  direct  a  verdict  when  the  facts  require  it. 
In  re  SheU's  Est.,  28  Colo.  167,  63  Pac.  413, 
53  li.  It  A.  887,  89  Am.  St  Hep.  181.  All 
that  the  evidence  discloses  as  to  influence 
exerted  by  Price  is  that  Price  transacted 
considerable  business  for  the  testator  during 
many  years  of  their  acquaintance,  especially 
In  selling  cattle.  They  lived  some  distance 
apart  Price  and  the  testator  visited  each 
other's  home  frequently  and  were  warm  per- 
sonal friends.  Aside  from  this,  there  Is  utter 
want  of  testimony  that  Price  influenced  the 
making  of  the  will.  It  Is  claimed  that  this 
'established  a  fiduciary  relation  between  them. 
This  claim  cannot  be  sustained.  The  direct 
opposite  was  held  In  Snodgrass  v.  Smith,  42 
Colo.  60,  94  Pac.  312,  15  Ann.  Cas.  648,  where 
it  was  said:  "It  Is  not  true,  as  contestant 
says,  that  the  fact  that  proponent  was  the 
cousin  and  friend,  the  nurse  and  business 
partner,  of  testatrix,  gave  rise  to  a  fldudary 
relation  between  them.  The  contrary  has 
been  expressly  ruled."  There  Is  no  evidence 
whatever,  circumstantial  or  otherwise,  that 
Price  unduly  influenced  the  making  of  the 
wilL  The  fact  that  he  and  the  testator  were 
friends  and  that  he  showed  some  acts  of 
neighborly  kindness  towards  and  transacted 
business  for  the  testator,  no  doubt  Influenced 
the  latter  to  make  Price  his  legatee.  It  can- 
not be  expected  that  a  man  will  leave  bis 
property  to  another  not  related  to  tilm  by 
ties  of  blood  and  family  unless  that  other 
baa  shown  friendliness  toward  him  and  a  dis- 
position to  help  him  when  in  need.  Such 
kindness,  friendliness,  and  disposition  can- 
not be  said  to  be  undue  influence. 
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[4]  It  iB  said  In  the  brtcC  Out  tlie  diqmd- 
tlon  of  the  testator's  iwoparty  was  nnnatuial 
and  caprlclone,  and  that  this  waa  a  tact  to 
be  ctHisldered  on  the  question  of  nndne  in- 
flaence.  The  totator  had  left  Us  home  In 
England  about  40  years  before  his  death,  and 
during  all  that  time  had  been  separated  from 
bis  brother  and  had  no  oommmi^tion  with 
him.  During  the  nine  or  ten  years  tluit  in- 
terrened  between  the  maMng  of  tiie  will  and 
Mb  death,  the  testator  told  several  people 
that  he  had  made  a  will  tearing  his  property 
to  Price.  He  told  some  of  ttiem  that  he  did 
not  want  his  brother  to  have  any  of  tala 
property  because,  as  he  said,  his  |)rother  had 
done  him  a  great  wrong.  He  also  stated  that 
he  knew  the  Prices  would  take  care  of  him  In 
his  old  age  when  he  needed  care. 

Dndw  such  circumstances,  it  was  certain- 
ly not  caprldoas  or  unnatnral  few  blm  to 
make  the  will  as  he  did.  There  Is  In  this 
state  a  statute  giving  the  right  to  make  wills, 
as  wdl  as  «  statute  of  descent  and  distribu- 
tion. People  are  glTOi  thdr  diolce  of  these 
statutes.  The  testator,  in  this  case,  chose  to 
avail  himself  of  his  right  to  make  a  will. 
Neltbra'  courts  nor  juries  ought  to  deprive  a 
man  of  that  right  simply  because  he  may 
dispose  of  his  property  in  a  nuumv  not  sat- 
isfactory to  them. 

On  the  whole  record,  it  wpean  plainly 
that  this  will  was  the  tree  and  voluntaFy 
act  of  George  Stradian  Oarey,  and  that  he 
did  precisely  what  be  wanted  to  do  without 
any  undue  Influence  whatever,  and  no  otiier 
conclusion  can  be  drawn  from  the  testimony. 
Under  such  circumstances,  the  court  was 
right  In  directing  the  Jury  as  It  did  on  the 
question  of  undue  Infloraice.  Perceiving  no 
prejudicial  error  In  the  record,  the  Judgment 
Is  affirmed. 

Judgment  affltmed. 

GABBEBT  and  HILI^  JJ.,  concur. 


WBAVEE  V.  NEW  JERSEY  FIDBLITT  & 

PLATE  GLASS  INS.  CO. 
(Snpreme  Court  of  Colorado.    Dec.  1,  1013.) 

1.  IlTSUSANCE   (g  424*)— POLIOT— LlABILlTT. 

An  influrer,  iasaing  a  policy  corerio?  loss 
from  breakage  of  glass  in  a  buildinK  of  insared, 
thereby  agreed  to  indemnify  insured  for  loss  by 
a  breakage  occasioned  by  the  wrongful  act  of 
a  third  person. 

[Ed.  Note.— For  other  cases,  see  Insnnnce, 
Dec.  Dig.  e  424.*] 

2.  Insttrancb  (§  603*)— Loss  Occasioned  bt 
Wronqful  Act  or  Thibd  Fkbsoit— Reoov- 
EEY  BT  In  8UBED— Effect. 

Generally  a  recovery  by  insured  from  a 
tbird  person  causing  a  loss  of  the  property  in- 
sured releases  the  insurer  from  liability. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  }  1499;   Dec.  Dig.  {  603.*] 

3.  Insubance  (S  606*)— Loss  Occasioned  bt 
Wrongful  Act  of  Thied  Pebson — Recov- 

BET  BY  InSUBED — EFFECT. 

Where  an  insurer  undertakes  to  indemnify 
insured,  with  full  knowledge  of  an  antecedent 


settlement  between  Urn  and  a  third  person 
causing  the  Injury,  the  Insnrer  is  a  mere  volun- 
teer, and  cannot  recover  of  insared  under  the 
subrogation  clause  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  IBOi-lSll,  1614r-1616;  De&  Dig. 
i  60&«] 

4.  PLBAoxne  a  848*)  — Monoir  loa  Judo- 

UNT. 

Where  the  answer  tendered  a  good  defense 
to  the  complaint  stating  a  cause  of  action,  the 
conrt  could  not  render  judgment  for  plaintixF  on 
the  pleadings. 

[Bd.  Note.— E\>r  other  cases,  see  Pleading 
Cent  Dig.  II  1048-1061;  Dec.  Dig.  {  843.«1 

Brror  to  District;  Court,  City  and  Goon- 
ty  of  Denver;  James  H.  Teller,  Judg& 

Action  by  the  New  Jersey  FldeUty  A  Plato 
Glass  Insurance  Company  against  Edward  EL 
Weavw.  There  was  a  judgment  for  plaln- 
tUC,  and  defmdant  brings  error.  Beversed 
and  remanded. 

Garwood  &  Garwood  and  Jacob  T.  Schaet- 
zel,  all  of  Denver,  for  plaintiff  In  error. 
WlUlam  J.  Miles,  of  Denver,  for  defendant 
In  error. 

BAILET,  J.  Plaintiff  below,  an  insurance 
company,  brought  suit  against  the  defend- 
ant In  the  district  court,  alleging,  in  sub- 
stance, that  on  or  about  June  4,  1909,  it 
delivered  to  the  defendant,  for  certain  con- 
slderatlons  therein  mentioned,  an  insurance 
policy  covering  loss  from  breakage  of  cer- 
tain glass  In  a  building  owned  by  him,  sit- 
uate at  number  1421  Arapahoe  street,  DHiver; 
that  aside  from  $9  paid  as  premium  thereon, 
there  was  a  further  consideration  contained 
therein  of  subrogation  on  demand  of  all 
rights  and  equities  of  the  assured  against  any 
party  or  parties  causing  or  liable  for  any 
damage  or  loss  covered  by  the  policy;  that 
thereafter,  while  the  policy  was  In  full  force 
and  effect,  a  third  party  made  an  excavation 
on  a  lot  immediately  adjoining  defendants 
lot  and  building,  causing  his  building  to  col- 
lapse, thereby  breaking  and  destroying,  among 
other  things,  the  glass  insured  by  the  policy ; 
that  defendant  made  claim  against  the  wrong- 
doer, in  pursuance  of  which  it  paid  him  $1,- 
000,  which  he  accepted  In  full  satisfaction  of 
all  damage  to  his  property  and  made  and  de- 
livered to  the  wrongdoer  a  complete  release 
in  writing;  that  plaintiff  made  good  the 
loss  and  damage  by  replacing  the  glass  de- 
stroyed, according  to  the  terms  of  its  con- 
tract, at  a  cost  to  Itself  of  4143.15;  that  it 
made  demand  of  defendant  for  that  much  of 
the  money  so  received  from  the  wrongdoer, 
which  he  refased  to  pay,  wherefore  it  prays 
judgment  for  that  amount  with  interest  A 
demurrer  was  interposed  and  overruled.  De- 
fendant answering  admitted  the  contract  and 
settlement  as  alleged,  but  set  up  as  new 
matter  that  the  actual  damage  to  his  prop- 
erty was  in  excess  of  $5,000,  and  that  the 
?1,000  was  accepted  from  the  wrongdoer  to 
avoid  litigation,  and  did  not  include  tlie 
glass  covered  by  the  polity ;  that  plaintiff. 
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fully  advSwS  of  the  setttoment  and  release 
between  himself  and  tba  wrongdoer,  vol- 
untarily replaced  tba  glaaa  destroyed;  that 
plaintiff  did  not  make  demand  for  a  rabrosa- 
tlon  until  about  18  months  after  tbe  damage 
occnzied,  bavlnc  knowledge  of  the  anteoedoit 
settlanenl^  wliereiip<Hi  a  anbzogatton  receipt 
was  asalgned  and  delivered  to  It  On  motion, 
judgment  was  entered  on  tbe  pleadings, 
against  defendant  in  the  som  of  $lB9J2!i.  Tbe 
only  evidence  rabmitted  was  proof  of  cor- 
porate capacity,  to  which  no  objection  was 
made.  A  motion  for  new  trial  was  over- 
ruled. Defendant  brings  the  cause  here  on 
error. 

[1,1]  Did  the  court  below  commit  error 
in  granting  tbe  motion  fer  judgment  on  the 
pleadings?  The  answer  avers  that  the  plain- 
tiff  company,  in  replacing  the  glass,  did  so 
with  full  knowledge  of  the  antecedent  settie- 
ment  betwem  defendant  and  h^  tort-feasor. 
This  avermoit  was  not  denied.  The  law  ap- 
plicable to  these  facts  Is  clear.  The  com- 
pany's capacity  under  its  contract  was  simply 
to  indemnify  for  loss  covered  by  It  As  a 
general  ml^  recovery  by  the  insured  from 
the  third  party  releases  the  insurer  from  lia- 
bility. 19  Gyc.  883-8&4.  In  Dllling  v.  Drae- 
mel,  16  Daly,  104,  9  N.  T.  Snpp.  497,  in- 
volving a  similar  state  of  facts,  this  was 
said: 

"It  Is  well  settled  that.  If  a  loss  under  a 
policy  of  insurance  Is  occasioned  by  the 
wrongful  act  of  a  third  party,  the  insurer 
occupies  tbe  position  of  a  mere  surety,  and 
.the  wrongdoer  that  of  a  principal  debtor; 
and  all  the  incidents  of  suretyship  attach  to 
the  position  of  the  underwriter  in  such  a 
case,  including  the  right  of  subrogation. 
*  *  *  The  same  principle  Is  applicable  to 
a  contract  of  insurance  If  the  assured  de- 
stroys the  remedy  of  subrogation,  and  re- 
lieves the  assurer  to  the  full  extent  to  which 
tbe  wrongdoer  could  have  been  made  liable 
for  the  loss." 

And  Packham  v.  German  Fire  Insurance 
Co.,  91  Md.  516,  46  AO.  1066,  50  L.  R.  A. 
828,  80  Am.  St  Rep.  461,  approving  DllUng  v. 
Draemel,  supra,  held  that  there  could  be  no 
recovery  on  an  Insurance  policy  where  the  as- 
sured had  been  indemnified  by  tbe  person 
causing  tbe  Injury,  since  by  settling  with  the 
tort-feasor  the  insurer's  right  of  subrogation 
was  destroyed. 

"The  liability  of  the  wrongdoer  is,  In  legal 
effect  first  and  principal,  and  that  of  the  In- 
Burer  secondary,  not  in  order  of  time,  but 
in  order  of  ultimate  liability."  May,  Insur- 
ance, %  454. 

[3]  Under  the  authorities,  and  in  the  light 
of  reason,  an  insurer  who  undertakes  to  in- 
demnify the  assured,  with  full  knowledge  of 
an  antecedent  settlement  between  him  and 
the  party  causing  the  injury,  does  so  at  its 
peril,  is  a  mere  volunteer  and  cannot  recover 
of  the  Insured  under  the  subrogation  clause 
of  the  contract,  because  the  right  to  subro- 


gation, under  mdt  dreomstanoea,  has  been 

destroyed. 

[4]  The  complaint  stated  a  canae  of  ac- 
tion, hut  a  good  deCsnae  was  tendered  when 
the  answer  alleged  knowledge  before  Indem- 
nifying defendant  on  the  part  at  lOalntil^  of 
the  former's  settlemait  with  the  wrongdoer, 
and  since  there  was  no  Issue  on  this  al- 
leged fact,  the  court  erred  in  rendering  judg- 
ment for  plaintiff  on  the  pleadings  It  must 
be  reversed  and  the  cause  remanded,  with 
leave  to  plaintiff  to  reply  to  the  anawo'.  If  he 
shall  be  so  advised. 

Judgment  reversed  and  cause  remanded. 

inTSSSR,  GL  J.,  and  WHITB,  J.,  concur. 


NOONAN  et  aL  v.  STEIN  et  al. 
(Supreme  Court  of  Colorado.    Dec.  1.  1918.) 

1.  GonraACTS  (|  821*)— Ibuoatioii  Wobks— 

OONSTBUOnON. 

A  contract  for  tbe  cona traction  of  an  ir- 
rigation reservoir  provided  that,  if  tbe  con- 
tractor failed  to  perform  satisfactorily,  the 
Irrigation  board  might  notify  him  to  discontin- 
ne  all  work  under  his  contract;  wliereupon 
he  should  immediately  stop  work;  shoold  cease 
to  have  any  rights  to  the  possession  of  the 
ground,  and  ahomd  forfeit  his  contract  and  that 
the  board  might  thereupon  advertise  and  let  a 
contract  for  tae  uncom^eted  work  In  tbe  man- 
ner followed  for  the  original  contract  and 
charge  tbe  cost  thoreof  to  the  original  eon- 
tractor.  Htild,  that  the  amoant  the  board  was 
authorized  to  charge  to  tbe  original  contractor 
was  not  limited  to  the  cost  of  readvertising  and 
lattlttg  another  oontract,  but  ladoded  tiie  cost 
of  tbe  uDcompIctcd  won. 

[Bd.  Note.— Vor  other  cases,  see  Contracts, 
Cent  Dig.  H  1808-1S27;  Dec  Dig.  |  SXL*} 

2.  CONTBACTS    a  321*)— lUIOATION  WOBXB 

— GoitSTBDcnoN— RnAzmD  ruNDS— Bqin- 

TABLK  ASOIONlCBirt. 

A  contract  for  tbe  construction  of  an  ir- 
rigatioD  reservoir,  providing  for  the  retention 
of  16  per  cent  of  monthly  estinutes  for  work 
and  materials,  and  payment  of  such  sum  oidy 
after  60  days  from  completion  of  the  contract, 
and  after  all  damages  and  other  proper  charges 
against  the  contractor  bad  been  deducted,  etc., 
and  requiring  the  contractor  to  give  bond  to  pro- 
tect tbe  irrigation  board  against  liens,  etc.,  did 
not  amount  to  an  eqaitable  aasigoment  of  the 
amount  so  retained  for  the  benefit  of  subcon- 
tractors and  materialmen  holding  claims  against 
the  contractor,  as  against  the  district  so  as  to 
preclude  it  from  claiming  the  right  to  offset 
against  such  retained  percentage  damages  from 
the  contractor's  failure  to  perform  to  tbe 
prejudice  of  sndi  suhcoutractors  and  material- 
men. 

{Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  1608-1527;  Dec.  Dig.  S  321.*] 

3.  Cbkditobb'  Surr  (i  8*)— Scopb  or  Rbhcdt. 

A  creditor's  bill  which  will  not  Be  to  reach 
assets  of  the  debtor  which  he  cannot  recover 
in  an  action  in  hia  own  name. 

[Ed.  Note.— For  other  cases,  see  Creditors* 
Suit,  Cent  Dig.  H  12-41;  Dec.  Dig.  S  8.»] 

Appeal  from  District  Court,  Chaffee  Coun- 
ty; Lee  Champion,  Judge. 

Action  by  John  H.  Stein  and  others  against 
John  J.  Noonan  and  another,  partners,  doing 
business  as  Noonan  &  O'Neill,  and  the  Otero 
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Irrigation  Dlgtrlct  Deem  for  eomplaSnants, 
and  d^endants  appeal    Beveraed  and  re- 

manded. 

Fred  A.  Sabin,  ot  La  Jnnta,  for  appellants. 
G.  K.  Hartensteln,  ot  Buena  Vista  (George  D. 
Williams,  of  SftUda,  Jos.  W.  Clarke,  of  Lead- 
vllle,  and  Harry  L.  McGlnnIa,  of  Bvena  Tlsta, 
of  counsel),  for  appellem. 

HILL,  J.  This  action  involTes  the  Inter^ 
pretation  of  certain  portions  of  a  contract  be- 
tween the  Otero  Irrigation  DUtrict  and 
Noonan  &  O'Neill.  The  court  found  that  the 
district  has  in  Its  possession  $12,908.64  dne 
Noonan  &  O'Neill,  which  the  decree  holds 
was  a  fund  created  bj  express  agreement  for 
the  express  purpose  of  satisfying  claims  for 
labor  and  material  famished  to,  and  used  by, 
Noonan  &  O'Neill  in  the  constroction  of  a 
reservoir  for  the  district.  By  reason  of 
these  findings,  It  was  held  that  the  appellees 
(who  were  subcontractora,  materialmen,  and 
laborers  nnder  the  contractors  Noonan  & 
O'Neill)  were  entitled  to  have  most  of  this 
fund  applied  In  payment  of  their  claims 
against  the  contractors.  Judgments  wefe  en- 
tered accordingly. 

The  case  was  disposed  of  upon  the  admis- 
sions contained  in  the  pleadings  and  an 
agreed  statement  of  facts.  Th^  disclose 
that  the  district  was  organized  under  our 
irrigation  district  statutes;  that  It  entered 
into  a  written  contract  with  Noonan  & 
O'Neill  for  the  constructioD  of  a  reservoir 
for  which  it  agreed  to  pay  a  certain  sum; 
that  the  contractors  entered  upon  the  con- 
struction of  this  work,  durii^  which  period 
they  were  paid  85  per  cent.'  of  their  estimates, 
15  per  cent,  being  reserved  under  the  provi- 
sions of  the  contract;  tliat  the  contractors 
failed  to  comply  with  the  terms  of  the  con- 
tract on  account  of  which  the  district  gave 
them  notice  to  discontinue  the  work,  which 
they  did,  all  as  provided  by  the-teims  of 
the  contract;  that  the  district  then  adver- 
tised for  bids  for  flnlahing  the  uncompleted 
portion,  let  a  contract  therefor  nnder  which 
it  was  completed.  This  cost  the  district 
$17,047  more  than  It  would  have  cost  had  it 
been  completed  under  the  terms  of  the  orig< 
inal  contract  with  Noonan  &  O'Neill.  The 
district  claims  the  right  to  charge  the  con- 
tractors with  this  difference  as  an  offset,  or 
to  recoup  as  much  of  this  amount  as  will 
offset  the  16  per  cent,  unpaid  nnder  the  esti- 
mates. The  appellees  performed  labor  and 
furnished  material  under  Noonan  &  O'NgIU, 
who  still  owe  them  abont  $12,000  therefor. 
After  the  termination  of  the  contract  as 
aforesaid,  the  appellees  filed  mechanics'  liens 
upon  the  reservoir,  and  thereafter  institated 
suits  against  the  contractors  and  the  district 
to  recover  Judgments  against  the  contractors 
and  to  have  their  liens  foreclosed  against  the 
property  In  order  to  enforce  payment.  Per- 
sonal Judgments  were  awarded  against  the 
contractors,  but  the  right  to  maintain  their 
mecbanlcB'  liens  against  the  ^perty  of  the 


district  was  denied  and  the  aettona  ^iwwi^ff 
aa  ftgalDBt  tbn  district  Mo  KppealB  wen 
taken  from  these  judgments.  The  arppelleefl 
thereafter  instituted  the  present  action 
against  the  contractors  and  the  district.  In 
which  th^  make  the  claim,  tbat  ttie  19  per 
cent  of  the  estlmatea  withheld  from  tiie 
contractors  hj  th»  district  was  a  fond  creat- 
ed by  express  agreement  for  the  express 
purpose  ef  satiating  their  dalms  for  labor 
and  material;  that  the  termz  ot  the  eon- 
tract  created  an  equitable  assignment  of  this 
fund  for  the  benefit  of  this  class  of  creditors 
of  tile  contractors ;  that  in  this  respect  the 
district  constituted  itself  a  trustee  of  this 
fund  for  the  benefit  of  the  appellees  and 
others  similarly  situate  To  sustain  Ihla 
position  the  appellees  rely  upon  certain  por- 
tions <tf  tlie  contract  whldi  read  as  fbllows: 

"Sec  2.  The  work  oubraced  In  the  contract 
shall  be  commenced  within  fifteen  days 
after  the  execution  of  the  contract,  •  •  • 
and  carried  on  regularly  and  unlnterrnptedly 
thereafter  with  sufficient  fwce  to  Insure  Its 
completion  on  or  before  the  first  day  of 
January,  19Q8.  Failure  to  shall  render  the 
contractor  liable  to  the  Otero  Irrigation  Dis- 
trict In  the  snm  of  twenty-fire  dollars  ($25^ 
as  Uciuldated  damages  for  each  and  every 
day's  delay  in  commoidng  the  work.  Far 
reasons  satisfactory  to  the  board,  said  board 
may  waive  any  daims  upon  the  contiactor 
for  damages  here  referred  to.** 

"Sec.  12.  Should  the  contractor  taQ  to 
begin  the  work  within  the  time  sUpnlated, 
or  fail  to  prosecute  the  work  In  such  manner 
as  to  insure  a  fall  compliance  with  the  con- 
tract within  the  time  limit,  or  fail  to  perform 
the  said  work  In  compliance  with  the  terms 
of  the  contract  and  the  specifications  hereto 
annexed  and  the  directions  of  the  engineer, 
or  neglect  or  refuse  to  remove  or  rebuild 
such  work  as  shall  have  been  rejected  by  the 
engineer  as  being  defective  or  unsuitable, 
the  board  shall  noti^  the  contractor  to  tbat 
effect  In  writing ;  and  if  the  contractor  shall 
not  within  ten  days  thereafter  take  such 
measures  as  will  insure  the  satisfactory  per- 
formance or  construction  of  the  work  within 
the  time  limit,  the  board  may  notify  the  con- 
tractor to  discontinue  all  work  under  his 
contract,  and  the  contractor  shall  Immediate- 
ly respect  said  notice  and  stop  work,  and 
cease  to  have  any  rl^ts  to  the  possession  of 
the  ground  and  shall  forfeit  his  contract 
The  board  may,  thereupon,  advertise  and  let 
a  contract  for  the  uncompleted  work  In  the 
same  manner  as  was  followed  in  the  letting 
of  this  contract  and  charge  the  cost  thereto 
to  said  original  contractor  upon  this  con- 
tract It  Is  distinctly  understood  that  'time^* 
whenever  mentioned  In  this  oontract  Is  of 
the  essence  of  this  agreement" 

"Sec.  16.  The  contractor  shall  be  subject 
to  the  laws  of  the  state  of  Ck>lorado  regard- 
ing liens  for  labor  and  materials  furnished 
for  said  work  and  shall  protect  and  Ind^- 
nify  the  board  against  all  legal  claims  or 
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liens  against  Uu  woik  flor  labor  and  mate- 
rials Aimlahed  to  iba  oontractor,  or  to  par- 
ties who  may  liave  ftiznlsbecl  labor  or  mate- 
rials for  said  work,  ont  of  any  moneys  due  or 
to  become  due  him,  and  the  board  shall 
cha^e  tbe  same  to  the  contractor  as  so  mndi 
paid  on  lida  contract  and  tbe  board  may 
from  time  to  time  retain  sncb  reasonable 
sonu  as  it  may  deem  necessary  for  Its  protec- 
tton  In  tills  behalf,  and  the  contractor  shall 
pay  the  deficiency  arising  ther^tom  upon  de> 
mand." 

"Sec.  20.  Payments  shall  be  made,  monthly, 
to  the  contractor,  on  or  abont  the  Ittteenth 
day  ct  each  month.  In  Installmento  of  Mghty- 
flre  per  cent  of  all  moneys  due  for  the  work 
done  or  materials  delivered  nnder  this  con- 
tract, nv  to  and  Including  tbe  last  day  of  the 
preceding  month,  under  and  to  accordance 
with  the  proTlsions  and  stlpolatlons  of  this 
contract  based  on  estimates  of  work  com- 
pleted, made  and  certlfled  to  by  the  engineer 
and  approved  by  the  board." 

The  appellees  claim  It  Is  also  necessary 
to  take  Into  consideration  a  part  of  section 
23  of  the  Irrigation  District  Act  of  1905 
(Laws  1905,  p.  262),  which  reads:  "The  per- 
son or  persons  to  whom  a  contract  may  be 
awarded  shall  enter  into  a  bond,  with  good 
and  sufficient  sureties,  to  be  approved  by  the 
board,  payable  to  said  district  for  its  use, 
for  not  leas  than  ten  per  cent,  of  the  amount 
of  the  contract  price,  conditioned  for  the 
faithful  performance  of  said  contract" 

The  district  contends  that  section  21  of  the 
contract  should  also  be  considered  In  arriv- 
ing at  the  Intention  of  the  parties.  It  reads: 
"Sea  21.  When  all  the  work  embraced  in 
this  contract  is  fully  complete  agreeably  to 
the  stipulations  and  q}ecification8  of  this 
agreement,  and  accepted  by  the  board,  tbe 
board  shall  cause  a  final  estimate  to  be  made 
of  the  amount  and  value  of  said  work,  ac- 
cording to  the  terms  and  prices  of  this  agree* 
ment;  and  in  making  such  final  estimate, 
neither  the  board  nor  the  contractor  shall  be 
estopped  by  the  monthly  eetimates  thereto- 
fore made,  as  aforesaid.  From  the  total 
amount  so  found,  there  shall  be  deducted, 
firstly,  all  previous  payments  made  to  fSA 
contractor,  and  secondly,  all  damages  and 
other  proper  cliarges  under  this  agreement 
not  theretofore  charged  to  the  contractor, 
and  the  balance,  if  any,  shall  be  paid  to  the 
contractor,  but  not  until  sixty  (60)  days  after 
completion  of  his  work  and  contract,  upon 
the  giving  by  the  contractor,  to  the  board  of 
directors,  a  release  from  all  claims  whatso- 
ever growing  out  of  this  agreement" 

Counsel  have  stipulated  that  the  district's 
property  Is  not  subject  to  mechanics'  liens. 
A  stipulation  of  counsel  as  to  what  the  law 
Is  would  not  be  binding  upon  this  court;  but 
as  tbe  record  discloses  that  in  a  former  trial 
It  was  thns  held,  from  which  no  appeal  was 
taken,  the  question  Is  not  before  us  fOr  de- 
termination, and  we  express  no  opinion  con- 
cerning it  but  will  treat  the  stipulation  and 


the  JadgmeaitB  In  tba  Connor  case  flie 
purpose  of  ttils  action)  as  ccmchislve  of  the 
fact  that  the  district's  reeerrolr  could  not 
be  held  for  the  payment  of  these  claims, 
witiKnit  approving  or  disapproving  of  the 
agreement  pertaining  to  what  the  law  is  upon 
the  subject 

The  main  contention  of  the  apptilees  is 
that  under  the  contract  the  fund  in  question 
was  spedflcally  and  expressly  created  and 
anpTOprlated  to  satisfy  claims  for  labor  and 
material  used  In  the  construction  of  the  res- 
ervoir; that  by  tbe  terms  of  the  otmtract  this 
fond  was  In  equity  assigned  by  the  contrac- 
tors for  this  purpose;  that  the  district  ac- 
cepted the  assignment  and  expressly  agreed 
to  apply  tbe  funds  to  the  satisfftctlon  of  tbe 
claims  specified,  and  thereby  created  Itself 
a  trustee  of  this  fttnd  for  ttils  purpose  We 
agree  with  counsel  that  no  particular  lan- 
guage la  reqnlred  to  make  an  equitable  as- 
signment or  to  create  a  trost  fund,  but  we 
cannot  agree  (when  this  contract  Is  con- 
sidered as  a  whole)  that  It  was  Intended  that 
tbe  owner  should  retain  this  18  per  cent,  of 
the  contract  price  for  the  express  and  only 
purpose  of  paying  subcontractors,  material- 
men, and  laborers  In  case  of  their  nonpay- 
ment by  the  contractors. 

[1]  We  cannot  agree  to  the  construction 
claimed  for  section  12  which,  In  case  of  the 
failure  of  Noonan  &  O'Neill  to  comply  with 
the  contract  would  limit  the  district's  dam- 
ages against  them  to  the  cost  of  readvertls- 
ing  and  letting  another  contract  As  we  read 
that  portion  of  this  section,  when  given  Its 
proper  grammatical  construction,  also  when 
considered  In  connection  with  the  remainder 
of  the  contract,  the  phrase  "charge  the  cost 
thereof*  refers  to  the  uncompleted  work  and 
not  to  "advertise  and  let"  The  context  thus 
IndTcates  uncompleted  work  Is  the  thing 
about  which  the  sentence  is  talking,  without 
It  the  sentence  means  nothing.  The  whole  of 
the  section  contemplates  and  is  providing  for 
uncompleted  work.  The  advertising  and  let- 
ting of  another  contract  Is  but  an  incident 
thereto.  According  to  our  construction,  upon 
a  breach  of  the  contract,  the  district  had  a 
right  of  action  against  the  contractors  for 
all  proximately  resulting  damages. 

[2]  Counsel  place  considerable  stress  upon 
the  language  contained  In  section  16  which 
provides  that  the  contractors  shall  be  subject 
to  the  lien  laws  of  the  state,  and  that  they 
shall  protect  and  Indemnify  the  board 
against  all  such  claims  or  liens,  etc  It  fur- 
ther provides  that  the  board  may,  from  tlm6 
to  time,  retain  such  reasonable  sums  as  It 
may  deem  necessary  for  Ite  protection  In  this 
behalf  and  the  contractor  shall  pay  the  defi- 
ciency arising  therefrom  upon  demand.  It 
Is  evident  from  this  language  that  the  par- 
ties were  of  the  opinion  that  the  property 
would  be  subject  to  mechanics'  liens,  or  at 
least  the  district  was  of  the  opinion  that 
the  question  was  doubtful,  for  which  reason 
It  would  take  no  chances  concerning  it,  but 


Digitized  by 


Google 


1184 


186  PAUIFIO 


BEPOBTEB 


(CoIol 


would  reserre  tbe  ilglit  to  retala  mch  lea- 
Bonable  Bums  as  It  deemed  neceBsary  for  ItB 
protection  in  this  behalf  In  addition  to  the 
bond  required  by  statute ;  but  It  vlll  be  ob- 
eerred  that  the  fund  sought  to  be  secured  in 
this  action  was  not  reserved  under  tbe  pro- 
vMons  of  this  section.  The  agreed  statement 
ot  facts,  when  considered  in  connection  with 
the  contract,  shows  that  this  16  per  cent, 
was  retained  under  the  provisioiis  of  section 
20,  which  provides  for  the  payment  of  only 
85  per  cent  of  the  estimate  certified  to  by 
the  aiglneer  end  approved  by  the  board.  In 
the  answer  of  the  district  It  is  alleged,  and 
not  denied  by  the  appellees,  that  the  district 
had  no  notice  of  these  clalmB  until  after  the 
contractors  had  ceased  work  under  the  con- 
tract; this  likewise  precludes  any  assump- 
tion tliat  the  mon^  was  Intended  to  be  re- 
tained under  the  prorlslons  of  section  16  of 
the  contract 

It  is  true,  as  contended,  that  section  20 
does  not  of  Itadf  show  for  what  purpose  the 
16  per  owt  is  retained,  but  it  is  dear  that 
it  was  not  retained  tor  the  sole  purpose  of 
protecting  the  district  against  the  diilms  of 
the  creditors  ot  the  contractors ;  there  Is  no 
statement  therein  that  it  would  retain  any 
amounts  and  pay  It  to  this  dass  of  creditors ; 
no  ^st  in  this  manner  Is  declared.  Beading 
this  section  tn  connection  with  section  21  fol- 
lowing, it  becomes  apparent  the  intention 
was  titiat  the  contiractors  should,  up  to  the 
end,  recdve  only  so  much  of  the  fund  re- 
tained as  thc7  should  liave  earned  over  and 
above  any  damages  which  tiie  district  might 
suffer  by  breach  of  the  contract  Section  2X 
sAya  that  from  the  total  so  found  due  there 
shall  be  deducted,  firstly,  all  previous  pay- 
ments to  the  contractor,  and,  sectmdly,  all 
damages  and  other  proper  charges  under  this 
agreement  not  theretofore  charged  to  the  con- 
traetor,  and  the  balance,  it  any,  shall  be  paid 
to-  the  contractor,  but  not  until  60  days  after 
ttie  complettfsi,  etc  This  language  omtem- 
plates  a  comi^etlon  ot  the  work,  but  the 
fact  that  it  was  not  completed  would  not  al- 
ter tbe  conditions.  The  intent  Is  tHear  Uiat 
the  contractor  shall  only  recover  so  much  of 
any  amount  estimated  to  be  due  as  shall  re- 
main after  deducting  the  damages  tor  which 
th^  are  held  liable.  We  are  of  oi^nion  that, 
when  consldOTed  as  a  whole,  the  oontract 
gave  to  the  district  the  right  to  retain  the 
fond  in  question  for  the  purposes  of  protect- 
ing it  genoalty  against  all  breaches  of  the 
contract  and  claims  of  every  kind  and  na- 
ture growing  out  of  it,  and  that  this  was 
done  soldy  for  the  benefit  ot  the  district; 
hence  it  was  not  such  a  fund  as  was  spedfl- 
cally  set  apart  for  the  payment  ot  Qie  unpaid 
Mils  of  the  contractors. 

Had  the  fund  been  reserved  under  the  provi- 
sioiis of  sectton  16,  it  would  not  be  subject 
to  disposition  as  contended  tor  by  the  ap- 
pellees, for  the  reason  that  the  reservation 
was  tor  tbe  benefit  and  protection  ot  the  dis- 
trict, and  not  tor  the  benefit  ot  the  sobooa* 


tractors,  mate  rial  meoi,  etc  language  quite 
similar  was  in  the  contract  Involved  in  Sciiool 
District  V.  Thomas,  51  Neb.  740,  71  N.  W. 
731,  where  the  contract  provided  that  89 
per  cent  of  the  estimates  due  the  contractor 
be  iMdd  at  certain  times;  tiiat  15  per  cent, 
be  retained  by  the  district  for  a  stated  period 
for  the  express  purpose  of  insuring  the  dis- 
trict that  all  claims  of  subcontractors  and 
laborers  or  others  had  been  fully  paid  by  the 
contractor.  It  was  there  claimed  that  this 
fund  was  created  by  express  agreement  for 
the  purpose  of  statlsfying  such  claims  for 
labor,  and  that  upon  account  thereof  the  dis- 
trict became  a  trustee  for  the  subcontractor, 
and  thus  a  right  originated  by  wMcli  the 
subcontractor  became  vested  with  the  claim 
against  the  district  for  such  sum.  In  dis- 
posing of  this  contention  the  court  said: 
"Neither  can  it  be  said  that  the  retention  ot 
the  amount  of  the  estimates  as  they  were 
made,  presented,  and  In  part  paid,  raised 
the  right  In  tbe  subcontractor  to  demand  any 
part  of  such  sum  as  his  due,  because  it  had 
its  source  in  labor  performed  or  materials 
furnished  by  him.  Nor  did  the  district  be- 
come a  trustee  for  the  subcontractor,  and 
thus  a  ri^t  originate  by  which  the  subcon- 
tractor became  vested  with  a  claim  against 
the  district  for  such  sum." 

In  Steele  v.  McBumey,  96  Iowa,  44g,  at 
page  452,  65  N.  W.  332.  at  page  333,  the  con- 
tract contained-  a  provision  that  the  owner 
should  hold  a  certain  percentage  of  the  con- 
tract  price  until  the  completion  of  the  work. 
Held  that  this  was  for  the  benefit  of  the  own- 
er and  did  not  afford  a  ground  of  personal 
liability  by  the  owner  to  a  subcontractor.  In 
commenting  upon  this  subject,  the  court 
said:  "The  provision  for  holding  a  part  of 
the  contract  price  until  the  conditions  ot 
the  contract  were  fully  complied  with  was 
for  the  benefit  of  the  lodge  to  secure  the 
performance  of  the  contract  and  to  protect 
It  against  such  claims  as  might  be  enforced 
against  It  The  provision  did  not  ot  itselt 
give  to  the  plaintiff  any  right  against  the 
lodge." 

A  similar  announcemoit  is  to  be  found  In 
Lawrence  v.  United  States  (C  C.)  71  Fed. 
228t  at  page  280,  where  the  United  States  let 
a  contract  tor  the  construction  ot  a  eoar^ 
house,  where  a  similar  trust  was  sought  to 
be  forced  by  the  assignee  of  the  labOTera, 
wherein  the  court  said:  "Nor  have  th^ 
(speaking  ot  the  suboontractcns)  any  specific 
Interest  in  tbe  money  so  withheld.** 

In  Boussel  v.  Mathews,  62  App.  Dlv.  ]« 
70  N.  Y.  Supp.  886,  the  plaintiff  fiimished 
material  to  the  building  contractors  under 
an  agreement  that  the  owner  would  retain 
suffldent  of  the  money  dpe  the  ctmtractors 
to  protect  the  platotUf.  Pursuant  to  tlds 
agreement,  the  contractors  gave  the  plaintiff 
two  notes  with  a  writing  which  said  that  **we 
hereby  agree  that  if  these  notes  are  not  paid 
at  maturity  that  this  letter  Is  to  be  an  <mler 
on  the  owner,  naming     fox  the  amount  ot 
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the  notse."  The  notes  w«re  not  paid  at 
matnrlty;  the  owner  had  retained  the  monc^ 
as  asieed.  The  c^art  held  that  the  material- 
men bad  a  right  to  lecover  the  amounta  from 
the  owner,  that  this  fact  constituted  a  sofik 
dent  conalderation  between  the  materialmen 
and  the  owner  for  the  owner's  promise  to 
pay. 

In  ShorthlU  t.  Bartlett,  131  Iowa,  2S8,  lOS 
N.  W.  308,  title  owner  agreed  with  the  con- 
tractor to  pay  for  the  materials  and  labor 
to  the  parties  entitled  thereto*  etc^  thus 
pladng  himself  under  obllgatlona  to  them. 

In  Bates  v.  Birmingham  Paint  ft  Glass  Oo., 
143  Ala.  1S8,  38  South.  84S,  tiic  owner  promr 
Ised  to  reserve  and  pay.  out  ot  the  contract 
price,  for  the  material  furnished.  These 
cases  are  not  applicable  to  the  facts  here, 
where  the  owner  only  reaored  the  zt^t  to 
retain  certain  sums  for  its  protection. 

The  fact  that  the  district  was  by  statute 
required  to  take  a  bond  from  the  contractors 
for  the  faithful  performance  of  the  contract 
Is  no  reason  why  it  could  not  otherwise  pro- 
tect itself  by  retaining  a  certain  amount  of 
the  monthly  estimate  or  proride  in  the  con- 
tract for  such  other  protection  as  It  might 
require.  In  our  opinion  this  requirement  In 
no  way  militates  against  the  construction 
which  we  hare  placed  upon  the  contract; 
but,  to  the  contrary,  although  not  disclosed 
in  the  record,  it  evidently  was  a  wise  precau- 
tion upon  behalf  of  the  district  to  make  other 
proTlslona  for  Its  protection,  as  it  is  conceded 
in  the  bri^  that  the  bond  taken  In  this  case 
'  has  become  practically  valueless,  the  record 
shows  that  the  contractors  are  insolvent 
The  argument  of  the  appellees  that  this 
money  was  reserved  under  a  provision  of  the 
contract  for  the  benefit  of  certain  creditors 
of  the  contractors  is  a  concession  upon  their 
part  that  the  district  could  make  provisions 
in  the  contract  for  its  protection  other  than 
the  bond  required  by  statute. 

[3]  The  court  having  erred  in  holding  that 
this  fond  was  by  agreement  reserved  for  the 
express  purpose  of  paying  a  certain  class  of 
creditors,  and  that  the  district  therein  agreed 
so  to  do,  and  that  this  agreement  constituted 
an  assignment  of  this  fund,  It  follows  that  It 
cannot  be  disposed  of  in  this  manner.  Nei- 
ther can  it  be  reached  by  assuming  that  this 
action  is  in  the  nature  of  a  creditor's  bill 
for  the  reason  that  a  creditor's  bill  will  not 
lie  to  reach  assets  of  the  debtor  which  the 
debtor  cannot  recover  In  an  action  in  his  own 
name.  Bonte  v.  Ckraper,  90  IlL  440;  Noltlng 
V.  National  Bank,  99  Va.  64,  37  8.  E.  804; 
■Weckerly  v.  Taylor,  74  Neb.  84,  103  N.  W. 
1065;  Browning  v.  Bettla,  8  Paige  (N.  T.) 
668. 

In  German  Nat  Bank  v.  First  Nat  Bank, 
69  Neb.  at  page  14,  80  N.  W.  at  page  49.  In 
commenting  upon  this  question  it  was  said : 
"  This  action,*  say  counsel,  'as  It  now  stands, 
is  an  action  on  the  part  of  a  creditor  to  sub- 


ject to  Its  claim  assets  at  a  debtor  not  reach- 
able by  encntlon.'  This  being  the  character 
of  the  fsse,  it  is  evident  tiie  plaintiff's  rights 
are  ivedsely  the  same  as  those  of  the  hard- 
ware company.  The  plalntlfC  cannot  sncceed 
unless  its  debtor  had  an  actionable  demand 
against  the  appellant  whra  this  snit  was  in- 
stituted." . 

The  language  of  the  Nebraska  case  is 
pllcable  here.  According  to  the  agreed  state- 
ment at  facts,  the  contcactors  have  no  claim 
against  the  district  wUdi  could  be  enforced 
for  the  reason  that  by  the  terms  of  the  con- 
tract the  district  la  entitled  to  a  greater 
amount  for  damages  on  accoont  of  their  fail- 
ure to  complete  the  reservoir  than  Is  due  the 
contEtctors.  .  25  Am.  ft  Eng.  Sncy.  of  Law 
(2d  Ed.)  651.  6C2L 

For  the  reaaous  stated,  the  Jndgnwid  la 
reTBTsed.  and  the  cause  rMoanded. 

Reversed. 

HUSSEB,  a  J.,  and  GABBEBT,  X,  ooncnr. 


HABTLEY  v.  DYE  et  aLt 
(Supreme  Court  of  Or^oo.  Dec.  16,  19130 
EscBows  a  16*)  —  (^naxBOOEEON  or  Aaau- 

MBNT. 

Where  an  escrow  agreement  provided  that 
if  defendant  were  BatisQed  with  a  homestead 
claim  tbe  check  deposited  should  be  delivered  to 
plaintifl;  and  that  the  only  evidence  of  defend- 
ant's satisfaction  with  the  claim  should  be  tbe 
exhibit  of  the  United  States  receiver's  certificate, 
or  a  statement  sigrned  by  both  parties,  and  that 
the  taking  of  the  homestead  by  defendant  should 
be  oondosive  evidence  of  his  satisfaction,  but 
that  if  defendant  should  be  dissatisfied,  or  could 
not  make  a  homestead  filing,  the  money  was  to 
be  retamed  to  him,  and  in  any  event  in  22  days, 
and  after  examination,  defendant  filed  on  tbe 
claim  as  a  desert  daiin,  and  no  evidence  was 
presented  to  the  depositary,  the  return  of  the 
money  to  the  defendant  after  more  than  22  days 
did  not  render  it  liable  to  the  pUintlff  the 
amount  thereof. 

(Ed.  Note.— For  other  cases,  see  BacEOWi^ 
Cent  Dig.  I  21;  Dec.  Dig.  |  16.*] 

Deparbnent  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E  McGinn,  Judge. 

Action  by  W.  B.  Hartley  against  £7.  O.  Dye 
and  the  Lumbermen's  National  Bank.  From 
a  Judgment  for  plaintiflt,  defendant  bank  ap- 
peals. Reversed,  with  directions  to  t^iami^ 
the  action  as  to  the  bank. 

The  plaintifC  and  the  defendant  Dye  were 
engaged  in  some  negotiations  about  the  ac- 
quisition of  a  ri^t  to  homestead  some  land 
in  Klickitat  county.  Wash.  Th^  made  the 
following  writing:  "Escrow.  Portland,  Ore- 
gon. To  the  Lumbermen's  National  Bank: 
This  check  for  three  hundred  dollars  (¥300). 
being  number  four  hundred  and  sixteen  (No. 
416).  Is  left  in  escrow  by  IL  C  and  W.  B, 
Hartley  fbr  the  following  purpose:  E  O.  Dye 
Is  to  have  t^  (10)  days  to  go  and  examine  a 
homestead  situated  In  Klickitat  county, 
Washington,  near  Roosevelt,  described  as  fol- 


•For  other  casM  m  aama  topic  and  mcUoq  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Ker-Na  Bwles  *  Rep'r  Indezw 
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lows:  (N.  B.  Sec.  a;  1^  8  North,  Bang* 
20  D.  of  W.  M.,  embraced  In  homestead  ap- 
pUcatloii  Mo.  03978  made  at  the  V.  S.  land 
<^Sce  at  Walla  Walla,  receiver's  rectfpt  No. 
274262,  dated  September  20, 1909.  Said  land 
was  filed  on  b7  Hugh  Alexander  FeoiOes. 
And  U  after  examination  he  finds  the  same 
as  represented  and  Is  satlsfled  to  locate  up- 
on the  same  as  a  homestead,  and  said  W.  B. 
Hartle7  famishes  to  him  a  rellnqoiiduDent  of 
said  homestead  acceptable  and  accepted  by 
the  United  States  land  office,  and  assists  and 
enables  said  El.  O.  Dye  to  locate  and  ffle  on 
the  same  In  his  ovn  right  the  said  money  is 
to  become  due  and  payable  to  said  W.  B. 
Hartley.  The  only  erldmce  of  complete  sat- 
isfaction on  the  part  of  B.  O:  Dye  is  his 
showing  to  the  i^oresaJd  bank  Uie  U.  S.  re- 
crtver's  certlflcato  or  a  signed  statemoit  of 
both  parties  to  that  effect  If,  however,  said 
E.  CL  Dye  Is  dissatisfied  with  the  same  after 
examination,  or  Is  unable  for  any  reason  to 
make  a  homestead  filing  on  said  premises, 
then  the  money  is  to  be  retamed  to  him  and 
at  any  event  In  22  days.  If  for  uiy  rea- 
son the  ground  Is  covered  with  snow  or  the 
weather  Is  so  Inclement  that  examination 
cannot  be  made,  the  time  for  the  examination 
of  the  homestead  herelnbtfore  described  is 
to  be  extended  untU  sach  examination  can  be 
made  and  homestead  filings  made,  full  time 
not  to  be  later  than  twenty-two  days  from 
date  hereof.  The  taking  of  the  homestead  by 
B.  G.  Dye  shall  be  conclusive  evidence  of  his 
satisfactloD  with  the  same,  and  his  failure  to 
file  on  the  same  for  any  r^uun  within  the 
time  spedfled  her^before  will  be  evidence 
of  hia  dissatisfaction,  and  the  money  will  re- 
vert to  him  upon  demand.  Dated  this  four- 
teenth day  of  February,  A.  D.  1910.  [Signed] 
B.  O.  Dye.  W.  B.  Hartley."  This  Instrument 
and  the  check  for  $300  mentioned  ther^ 
were  deposited  by  Dye  and  Hartley  with  the 
defendant  bank,  which  by  an  additional 
agreement  cashed  the  cbet^  and  held  the 
money  on  deposit  After  stating  the  trans- 
action anbstantlaUy  as  above,  the  complaint 
alleges  that  the  plaintiff  duly  performed  all 
the  conditions  on  his  part;  that  Dye  located, 
filed  upon,  and  took  the  land,  and  thereafter, 
without  the  consent  of  the  plaintiff,  the  bank 
paid  the  money  to  Dye,  who  received  it  to 
the  plaintiff's  dam^e  In  the  sum  of  $300. 
Allegln£|  a  demand  for  the  money  prior  to  the 
commencement  of  the  action,  and  the  refus- 
al of  the  defendants  to  pay  It,  the  plaintiff 
demands  Judgment  against  both  of  them  for 
the  $300.  A  demurrer  interposed  by  the 
bank  against  the  complaint  having  been  over- 
ruled, the  allegations  of  the  complaint  are 
traversed  by  the  answer  of  the  bank,  except 
as  otherwise  stated. 

For  new  matter  the  bank  states,  in  sub- 
stance, that  the  defendant  Dye  demanded  of 
It  the  $300  in  question,  stating  that  he  was 
entirely  dissatisfied  with  the  land  after  hav- 
ing examined  it,  and  had  not  made  any 
homestead  entry  upon  the  same;  that,  not- 


withstanmug  his  Matonents,  the  bask  did 
not  pay  Dye  the  money  until  after  die  ex- 
piration of  the  fall  period  of  22  days  men- 
tioned in  the  writing;  and  that  after  the 
termination  of  that  period,  relying  upon  the 
fltatonento  and  remcsentatlona  of  I^^  made 
as  stated.  It  had  paid  the  money  to  I^& 
Other  defenses  were  Interposed  wbldi  It  Is 
not  deemed  necessary  to  omsider.  The  reply 
dalles  (mly  that  the  bahk  railed  nptm  the 
Btetemoite  and  rq>reaentotlon8  of  the  de- 
fendant Dye^  and,  as  to  the  defuiae  mentioD- 
ed,  merely  contoids  that  the  dieck  was  depoe- 
Ited  fbr  the  benefit  ct  both  Dye  and  the 
plaintiff,  and  not  tar  the  boi^t  of  the  for^ 
mer  alonew  Before  taking  any  testimony  im 
the  case,  the  bank  moved  Cor  Judgment  in  Its 
favor  on  the  pleadings,  on  tlie  grounds, 
among  other  reasrais,  that  the  agreemokt  ^o- 
vides  that  the  bank  shall  pay  the  mon^  to 
Dye  in  any  event  after  the  expiration  of  22 
days,  and  that  the  payment  was  not  made  to 
him  until  atta  the  exidratlon  of  that  time. 
This  motion  was  overruled.  The  coort  be- 
fore whom  the  case  was  heard  wlthont  a  Jn- 
ry  made  findings  of  fact  redttng  the  depos- 
it of  the  tbeck,  and  the  agreement,  and  flie 
cashing  of  the  dieck  by  the  bank,  all  as  s^ 
out  in  the  complaint;  that  the  defmdants 
have  not  paid  the  money,  and.  In  odditfou 
tliento,  niade  the  following  flT^^^wgi  of  &et: 
"That  the  def»dant  B.  O.  Dye  was  allowed 
10  days  as  mentioned  in  said  escrow  agree- 
ment, and  wait  and  examined  the  sold  home- 
stead, and  the  said  W.  B.  Hartley  famtebed 
to  said  D.  O.  Dye  a  rellnauishmait  to  said 
homestead  aeoeptable  and  accepted  by  One 
United  States  Land  Oflloe.  That  said  B.  C. 
Dye  accepted  said  reUnqoisliment  and  filed 
the  same  in  said  United  States  Land  Office^ 
and  thweupon  filed  on  said  homestead  as 
desert  land  In  his  own  ri^t,  and  took.  0ie 
same;  and  that  said  B.  C  Dye  was  satisfied 
with  said  land,  and  thereafter,  wiUioat  the 
consent,  and  against  the  wHl  of  the  plain- 
tiff, the  d^endant  Lumbermai's  National 
Bank  paid  over  said  money  to  the  defendant 
B.  G.  Dye,  and  the  said  B.<G.  Dye  recdved 
the  same,  to  idalntifrs  damage  in  the  sum 
of  $300."  As  a  conclusltm  of  law  the  court 
found  that  the  plaintiff  is  oitltled  to  Judg- 
ment against  the  defOidants  and  each  of 
them  for  $.300,  and  for  costs  and  disburse- 
ments. From  the  Judgment  entered  upon 
these  findings,  the  defendant  bank  has  ap- 
pealed. 

Hugh  Montgomery,  of  Portland  (Piatt  & 
Piatt  and  J.  O.  Bailey,  all  of  Portland,  on 
the  brief),  for  appellant  Wm.  A.  Williams, 
of  Portland  (Moser  &  McCue,  of  Portland, 
on  the  brief),  for  respondent  G.  H.  Dye,  of 
Or^n  01^  <T.  M.  Dye,  of  Portland,  on  the 
brief),  tar  defendant 

BUBNEirr,  J.  {After  stAting  the  facts  as 
above).  As  It  affects  the  defendant  bank,  the 
plain  terms  of  the  docuniMit  In  qnestion  te- 
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ijDlre  that.  In  any  erent;  after  ttie  expiration 
of  22  days,  ttie  money  was  to  be  repaid  to 
the  defendant  Dye.  It  also  proTldea  that.  If 
he  la  dlssatlsQed  with  the  land,  the  money 
should  be  returned  to  him,  and  stipulates 
farther  that  the  only  evidence  of  his  satis- 
faction wlU  be  the  exhibition  by  him  to  the 
bank  of  the  United  States  receiver's  certifi- 
cate, or  a  signed  statement  by  both  i>artles 
to  that  effect;  and,  still  farther,  It  Is  said 
that  "the  taking  of  the  homeslead  by  E.  O. 
Dye  shall  be  conclusive  evidence  of  his  sat- 
isfaction with  the  same,  and  his  failnre  to 
file  on  the  same  for  any  reason  within  the 
time  spedfled  hereinbefore  will  be  evidence 
of  Ms  dlssatlafactlon,  and  the  money  will 
rarert  to  him  upon  demand." 

Although  it  crops  out  that  he  filed  on  the 
realty  as  a  desert  claim,  it  is  not  contend- 
ed that  he  took  the  land  as  a  homestead  so 
as  to  make  conclnsiTe  evidence  of  his  sat- 
isfaction with  it  It  appears  from  the  find- 
ings that  he  fkUed  to  file  on  It  as  a  home- 
stead, and  the  terms  of  the  contract  make 
that  evidence  of  his  dissatisfaction,  entail- 
ing the  result  that  the  money  should  revert 
to  him  upon  demand.  If  the  plaintiff  would 
recover  from  the  bank,  which  Is  a  mere  de- 
pository without  Interest  in  the  8ub]ect-mat> 
ter,  he  should  have  caused  to  be  exhibited  to 
the  bank,  within  the  period  of  22  days,  evi- 
dence required  by  the  contract  of  the  satis- 
faction on  the  part  of  Dye  to  take  the  land 
as  a  homestead.  The  contract  so  far  as  It  Is 
binding  ui>on  the  bank,  having  expired  by  the 
limitation  prescribed  by  Its  own  terms,  It 
was  Incumbent  npon  the  bank  to  return  the 
money  to  Dy&  Plaintiff  has  not  disclosed, 
and  the  court  has  not  found,  a  situation  ren- 
dering the  bank  responsible  to  the  plaintiff. 
The  findings  tbemselTCB  do  not  JuBtllV  the 
verdict 

The  Judgment  of  the  circuit  court  is  re- 
versed, with  directions  to  enter  an  order  dis- 
missing the  action  as  to  the  defmdant  bank, 

* 

HcBBIDE,  O.  J.,  and  MOOBE  and  RAM- 
SEY, 33^  concni; 


WILSON  et  aL  t.  PETERSON  et  aLf 
<Sivreme  Court  of  Oregon.    Dee.  16,  1918.) 

1.  HOHBSTBAD   ^  167*}— LOM   OB  WaZTMB— 

CONTBTAKCB. 

Under  L,  O.  Ll  I  221,  prt«^ding  that  the 
homestead,  exempt  from  judicial  sale,  must 
be  the  actual  abode  of  and  owned  by  the  fami- 
ly or  some  member  thereof,  the  conveyance  of 
the  homestead  to  the  debtor's  son,  a  minor 
member  of  the  family,  did  not  alvogate  the 
homestead  right 

pQd.  Note. — For  other  cases,  sea  Homestead, 
Gent  Dig.  H  881,  832;  Dec  Dig.  f  167.*] 

2.  HOUIBTEAO  (I  5*)— NaTUBE  OIT  BiQIIT  — 

Statutobt  Fbotisions. 

Statutes  exempting  homesteads  from  forc- 
ed sale  on  Judicial  process  should  receive  such 

•FttrottMreaan 


a  conatraction  aa  to  cany  ont  tt*  banafleent 
policy  of  the  Leglalatare. 
[Ed.  Not&r— Tor  other  eases,  sea  HQinestead, 

Cent  Dig.  I  7;  Dec.  Dig.  |  8.*1 

3.  HonsTB&D    (i  193*)— Enfobceuxht  or 
Rioni^TiuK  FOB  Making  Claim. 

The  exemption  of  the  homestead  being 
from  jadidal  sale  only,  and  not  from  the  lien 
of  the  judgment  or  the  levy  of  an  execution, 
the  notice  of  daim  thereof  required  by  It.  O. 
L.  S  224,  may  be  made  at  any  time  prior  to 
the  sale. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S  864:  Dec.  Dig.  S  193.*] 

Departmoit  Na  2.  Appeal  Otrcnlt 
Court  Gladtamas  GoiintT;  J.  U.  CunpbeU, 
Judge. 

Proceedings  by  Bobert  F.  Wilson  and  oth- 
ers against  John  A.  Peterson  and  another  to 
subject  real  property  to  the  satisfaction  of  a 
Judgm^t  From  a  Judgment  denying  plain- 
tiffs' application  for  an  order  directing  the 
sheriff  to  proceed  with  the  sale  of  the  prop- 
er^ on  execution,  plaintiffs  appeal.  Af- 
firmed. 

The  idalntifls  seek  to  subject  lots  S  and  10, 
block  B,  Kerr  &  Schindler's  addition  to  Mil- 
waukle,  Clackamas  county.  Or.,  to  the  satis- 
faction of  a  Judgment  against  the  defendants. 
The  latter  claim  the  real  property  as  a  home- 
stead, under  the  provisions  of  section  221  et 
seq.,  Ia  O.  L.  From  a  Judgment  denying 
plaintiffs*  application  for  an  order  directing 
the  sheriff  to  proceed  witti  the  sale  of  the 
prepay  upon  execution,  plaintiffs  appeaL 

The-  property  was  attached  on  the  23d  day 
of  March,  1912,  and  on  the  11th  day  of  April, 
1912,  after  service  of  snmmous,  a  judgment  of 
default  was  entered  against  defendants  for 
the  sum  of  $282.90,  and  costs,  and  an  order 
made  that  the  attached  property  be  sold  to 
satisfy  the  Judgment  On  August  23,  1912, 
defendant  Mary  Peterson  notified  the  ^erlff 
that  the  property  was  claimed  by  herself  and 
family  aa  a  homestead.  An  affidavit  was  fil- 
ed September  10, 1912.  on  behalf  of  plalutlffa, 
showing  that  on  the  23d  day  of  March,  1912. 
after  the  attachment  of  the  property,  defend- 
ants recorded  a  deed  conveying  the  attached 
premises  to  Reuben  Peterson ;  that  the  same 
was  advertised  to  be  sold  on  August  31, 1912. 
The  defendants  moved  the  court  for  an  order 
for  the  sheriff  to  sell  the  property  notwith- 
standing the  claim  of  homestead.  In  answer 
to  an  order  for  the  defendants  to  show  cause 
why  the  order  to  sell  should  not  be  granted, 
the  defendants  answered  that  the  property 
Involved  was  the  homestead  of  the  defendants 
and  their  family,  and  that  a  claim  of  home- 
stead had  theretofore  been  duly  made  there- 
for. The  defendants  presented  the  affidavit 
of  Mary  Peterson  to  the  effect  that  the  prop- 
erty was  acquired  by  her  husband,  John 
Peterson,  about  three  years  before  that  time 
as  a  home  for  himself  and  family;  that  they 
built  a  house  on  the  lots,  in  which  they  have 
lived  contlnuoasly  since  that  time;  that  In 
1911  def«idant  John  A.  Fetwson  conveyed 
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the  proper^  to  Ids  irif^  Mary  Peterson ; 
tbat  the  title  Oiereto  remained  in  her  name 
nntll  after  the  commencement  of  this  Bctton. 
when,  by  her  husband's  advice,  In  order  to 
save  the  home  from  the  dalm,  they  conveyed 
the  property  to  their  son  Benben.  a  boy  of  17 
years  of  age ;  that  he  and  two  otiier  children 
were  then,  and  ever  since  have  been,  living 
with  the  family  on  the  premises;  that  the 
property  does  not  exceed  In  value  the  sum  of 
¥1,000. 

p.  9.  Wood,  of  Portland,  for  appellants.  B. 
O.  SkulaaoD,  of  Portland  (Corliss  ft  Skulason, 
of  Portland,  on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  fiicts  as  above), 
tt]  The  main  oontmtlon  of  the  plaintiffs  Is 
that  the  conveyance  by  the  lodgment  debtor, 
subsequent  to  the  attachment,  abrogated  their 
statutory  il^t  to  claim  the  property  as  a 
homestead.  They  rtHf  upon  the  case  of  Han- 
sen V.  Jones,  fi7  Or.  416,  100  Pac.  868,  In 
which  a  Judgment  debtor,  after  the  filing  of 
a  transcript  of  judgment,  and  b^re  the  levy 
of  execution,  conveyed  his  homestead  by  war- 
ranty deed  for  a  recited  consideration,  and, 
after  the  levy  of  execution,  the  grantee  by  a 
slndlar  deed  reoonveyed  the  lota  to  the  debtor. 
It  was  held  that  the  debtor,  not  btfng  ttie 
owner  of  the  faomestrad  at  the  time  of  the 
levy  of  the  execution,  could  not  then  or  there- 
after assert  the  right  of  a  homestead  sub- 
sequently acquired,  as  superior  to  the  lien  of 
the  Judgment  At  page  4:^  of  67  Or.,  at  page 
870  of  109  Pac,  Of  the  opinion,  Bfr.  Justice 
Slater  said:  rrhe  lien  of  a  judgment  at* 
taches  to  the  reol^  end  is  clearly  preserved, 
but  the  sale  is  stayed,  and  the  runedy  sus- 
pended until  the  debtor  ceases  elthw  to  own 
or  occupy  the  premtoes,  for  a  homestead  is 
exempt  only  while  possessing  the  <diaracter  of 
a  homestead;  that  Is,  tt  must  be  the  actual 
abode  of  and  owned  by  sudi  family  or  some 
member  thereof.  When  it  ceases  to  be  oc- 
culted, although  tt  may  be  owned  by  some 
member  of  the  family,  U;  is  no  long»  a  home- 
stead, and  if  it  should  be  the  abode  of  the 
family,  but  has  been  aliened  to  one  not  a 
member  of  the  family,  it  is  not  a  homestead." 
In  the  case  at  bar  it  will  be  notloed  that  the 
defendants  conveyed  the  homestead  to  an- 
other member  of  the  fiimlly ;  hence  the  case 
does  not  come  within  the  rule  in  Hansen  v. 
Jones,  where  the  homestead  was  conveyed  to 
one  not  a  member  of  Uie  fomily.  In  Bowman 
V.  Sherrlll,  GO  Or.  008,  U7  Fee.  1122,  a  case 
Involving  the  right  of  homestiead  exemption, 


it  was  h6ld  that  dttier  of  Oie  defendants, 
who  ynte  husband  and  wif6,  had  the  right  to 
claim  a  homestead  In  property,  and  ttAt  this 
right  was  not  defuted  by  a  conveyance  from 
one  to  Che  other  f6r  the  pnnMse  of  keq^ng 
the  property  from  creditors. 

Section  ^  L.  O.  L.,  enacts  that:  TThe 
homestead  of  any  fondly  shall  be  exempt 
firom  Judicial  sale  for  the  satisfaction  at  any 
judgment  hereafter  obtained.  SnCh  Iwme- 
stead  must  be  the  actual  abode  o^  and  owned 
by  such  family  or  some  monher  thoeot**  In 
the  case  at  bar,  In  order  to  divest  the  defend- 
ants of  the  r^t  to  cilalm  the  property  atr 
tached  as  a  homestead,  exenipt  tt«n  sale  un- 
der the  rale  in  Hansen  t.  Jones,  it  would  bo 
necessary  for  a  eonv^flmoe  to  be  made  to 
some  person  not  a  member  of  the  fiunily  of 
defSndants.  It  is  not  disputed  that  Benben 
Peterson,  to  whom  the  eonveyanee  was  made, 
was  a  minor  and  a  membw  of  the  deftadantir 
fiunily;  nor  la  it  questioned-  that  the  prtqter- 
ty  was  the  actual  abode  of  sndi  fomlly. 
These  cwdltlons  fulfill  Qie  leqidremaits  tit 
the  statute  that  such  homestead  must  be  the 
actual  abode  of  and  owned  1^  sudL  £smliy,  or 
some  member  thereof.  The  ctmstrucUon 
Bou^t  by  plaintlfb  would  lead  to  the  coucln- 
slon  that  only  the  husband  or  wife  omld 
own  such  a  homestoid;  but  snCh  Is  not  the 
language  of  the  statnteu  It  Is  broader  in  its 
terms  and  Includes  any  member  ot  the  fam- 
Uy.  The  homestead  In  queaOon  was  under 
the  statute  exempt 

[1, 9]  It  is  ccmtendedf  howev«,  by  plain- 
tiffs, that  the  defeodants  faded  to  claim  the 
property  as  a  homestead  in  due  time.  Stat- 
utes exempting  homesteads  firom  forced  sale 
on  Judicial  process  should  reedvesncOia  oon- 
stractlon  as  to  carry  out  the  beneficent  poli- 
cy  of  .the  Legialatare.  Black  on  Interpreta- 
tion of  Laws,  pk  811.  The  exemption  of  the 
homestead  Is  from  judicial  sale  cmly,  and  not 
from  a  Uen  of  a  Judgment,  nor  from  the  levy 
of  an  execution  thereon.  Hansen  t.  Jone^ 
snpra.  It  is  to  stay  the  sale  thereunder  that 
a  notice  to  the  ofBcer  by  the  owner,  wife^ 
hnsband,  agmt,  or  attorn^  of  such  owner  is 
required  under  the  provMons  of  sectim  224, 
li.  O.  li  The  claim  having  hem  made  by  the 
owners  of  the  homestead  iffior  'to  any  sale 
thereof  upon  execution  was  a  snffl<toit  com- 
pliance with  the  requlrem^ta  <tf  the  statnfOb 

The  Judgment  of  the  lower  ooort  will  thwo- 
fore  t>e  affirmed. 

McBBIDB,  a  J.,  and  BASIN  and  Me- 
NABT,  JJ^  concnr. 
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<Sapreme  Court  ot  Oragon.    Dee.  28,  1913.) 

1.  AVFKAI.  AND  BWOB  (|  1195*>— BKVZBW— 
FoRlfEB  _^EOIBION  ON  ApPBAL. 

A  deasiou  asaiast  plaintiff  oa  a  complaint 
•on  a  benefit  certificate,  based  on  a  contract 
between  defendant  and  the  order  which  had 
•origlnaU;  iMued  the  certificate,  does  not  bar 
a  recovery-  on  an  amended  complaint,  based 
on  defendant's  representations  that  the  certifi- 
<;ate  had  been  transferred  to  the  defendant; 
that  defendant  would  assume  alt  obligations 
"thereunder,  and  if  plaintiff  would  pay  to  de- 
fendant the  same  premioma  he  was  obliged  to 
pay  to  the  order,  defendant  would  perform  all 
the  terms  and  conditions  of  the  certificate. 

[Ed.  Note^For  other  CMe%  see  Appeal  and 
x:rror,  Cent.  Dig.  |f  4mriae6;  Dee;  Die  1 
1195.*] 

SE.  INSUBANOS  ({  j689*>— Mdtuai.  Bshefii  In- 

BUBAKCB— Actions. 

In  an  action  on  a  benefit  certificate,  where 
plaintiff  claims  under  the  representations  of 
4lefendant  that  the  order  which  bad  originally 
issued  the  certificate  bad  transferred  the  cer- 
tificate to  defendant,  that  defendant  would  as- 
sume all  obligations  thereunder,  and  that  if 
plaintiff  would  pay  defendant  the  premiums, 
defendant  wotild  perform  the  terms  of  the  cer- 
tificate, plaintiff  is  not  bound  to  prove  the 
terms  of  the  contract  between  the  order  and 
defendant,  but  makes  a  ease  for  the  jury  when 
he  showa  that  defendant  lus  promised  to  as- 
sume the  burden  of  the  order,  and  that,  re- 
lying on  such  promise,  plaintiff  has  paid  de- 
fendant the  premiums  wnidi  would  otherwise 
"have  been  due  the  order. 

[Ed.  Note.— For  other  cuee,  tea  Inanrance, 
Dec.  Dig.  I  699.*] 

Z.  INSUBANCK  (f  689*>— MUTVAI.  B^NIFII  IN* 

suitANCE— Aonons—QvEsnoN  tob  Jubt. 
In  an  action  on  a  benefit  certificate,  evl- 
deiice  Ae/d  sufficient,  as  against  a  motion  for 
nonsuit,  to  show  a  contract  of  insurance  by  de- 
fendant by  the  assumption  oi  the  burden  cf  the 
order  which  had  originally  issued  the  certifi- 
cate. 

[Ed.  Note.~For  other  eaaea,  see  Insurance, 
Dec.  Dig.  §  699.*] 

4.  CONTBACTB  (I  170*)— CoNBTETTcnON— PbAO- 

TicAL  CoNaTBnonon  bt  Pabtixb. 

The  conduct  of  the  parties  with  reapeet 

to  the  subject-matter  of  a  contract  will  be 
looked  to  as  affording  evidence  of  the  meaning 
the  parties  gave  to  the  agreement 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  S  753;  Dec,  Dig.  |  170.*] 

fi.  CONTBAOTS    (1  147*)— COWBTBOOTIOW— UW- 
DEBBTANDINO  OT  PBOUSOB. 

The  language  of  a  contract  must  be  inter- 
preted in  the  sense  that  the  promisor  knew, 
or  had  reason  to  know,  tiiat  the  promisee  un- 
derstood it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  U  730,  743;  Dec.  Dig.  f  147.*] 

6.  ComSAOTS    (S  16S*)— GONSTBUOIZOR— Ad- 

txbsb  to  Pabtt  Ubiro  Wobdb. 

The  words  of  a  contract  are  to  be  strong- 
ly construed  against  the  party  nsing  them. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  7S6;  Dec  Dig.  |  166.*] 

7.  iNSUBANOi:  (S  689*)— MUTDAI.  Benbfit  In- 

BUBANCB— Actions— BoBDEv  or  Pboof. 
In  an  action  against  a  defendant  which 
has  assumed  the  obligations  of  a  benefit  cer- 
tificate which  provides  for  the  payment  to 
plaintiff  of  the  proceeds  of  one  assessment,  not 
exceeding  ^,000,  plaintiff  need  not  allege  and 


prove  what  the  proceeds  of  an  assessniait 
would  be,  but  the  burden  is  on  defendant  to 
show  that  it  would  be  less  than  $2,000. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  698.*] 

8.  iNBnBANCB     Q  889*)— FDiraB»-^l8I0EPEI< 
TO  DKNT  LlABIIlTT.  * 

A  company  which  has  assumed  the  obliga- 
tions of  a  fraternal  order  on  a  benefit  certifi- 
cate, and  has  accepted,  without  objection,  plain- 
tiff'a  does  from  month  to  month,  cannot  es- 
cape liability  on  the  ground  that  its  contract 
with  plaintiff  is  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Insurance* 
Dec.  Dig.  I  689.*] 

Deportmeaat  2.  Annal  firom  Circuit  Courts 
Clatsop  Goonty;  J.  A.  EaUn,  Judge. 

Action  by  H.  A.  Larsen  Spande  against  the 
Western  I4£e  Indenml^  Company.  From  a 
Judgment  for  ylaintilf,  defendant  appeals. 
Affirmed. 

Entertaining  the  thought  that  he  had  a 
bindlnff  contract  of  insurance  with  defendant, 
and  that  its  every  provision  bad  been  faith- 
fully observed,  plaintiff,  on  November  4, 1008, 
brought  an  action  on  the  policy  to  recover  the 
sum  of  $2,000,  the  amount  of  Ita  matured 
value.  PlalnUfit  prevailed  in  the  litigation 
which  followed,  and  defendant  appealed  to 
this  court  obtaining  a  reversal  ot  the  Judg- 
ment (61  Or.  220,  117  Paa  873,  122  Pac.  38), 
the  court  holding  In  effect  that  plaintiff  Jiad 
failed  to  prove  the  contract  upon  which  be 
built  defendant's  llablUty. 

Turning  to  plalntifTs  original  complaint, 
we  observe  these  formal  averments:  "That 
on  and  prior  to  the  21st  day  of  March,  1908, 
the  said  defendant  represented  to  this  plain- 
tiff in  writing  that  by  the  unanimous  action 
of  the  Supreme  Union  of  the  Order  of  Wash- 
ington, and  with  the  approval  of  the  insur- 
ance department  of  the  state  of  Washing- 
ton, said  defendant  had  entered  into  an 
agreement  witb  the  Supreme  Union  of  the 
Order  of  Washington,  whereby  all  insurance 
theretofore  taken  by  said  Supr^e  Union  of 
the  Order  of  Washington  had  been  lawfully 
transferred  to  the  defendant,  and  that,  by 
the  payment  to  defendant  by  this  plaintiff  of 
the  monthly  assessments  due  by  the  terms  of 
said  certificate,  Ufe  and  endowment  policy 
mentioned  to  be  done  and  performed  by  the 
Supreme  Union  of  the  Order  of  Washington 
would  be  tbereby  assumed,  complied  with, 
and  paid  by  the  said  defendant;  and  then 
and  there  in  writing  and  for  a  good  and  valu- 
able consideration  in  hand  paid  by  this  plain- 
tiff in  writing  covenanted,  contracted,  and 
agreed,  if  this  plaintiff  would  pay  the  said 
defendant  all  of  the  assessments  required  to 
be  paid  under  the  lavre  of  the  Supreme  Union 
of  the  Order  of  Washington  on  said  benefit 
certificate,  life,  and  20-year  endowment  poli- 
cy, hereinbefore  mentioned,  that  said  defend- 
ant Would  aasnme  all  of  tiie  conditions  and 
stipulations  contained  In  said  insurance  poli- 
cy required  to  be  done  and  performed  by 
said  Supreme  Union  ot  the  Order  of  Wash- 
ington.   Tb&t  plaintiff  thereupon  accepted 
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said  contract  anA  agreement  and  pnisuant 
thereto,  and  In  accordance  therewith  thla 
plaintiff  on  said  date  paid  and  has  ever  since 
contlnned  to  itay  all  of  the  aaseswn^ts,  pre- 
niiams,  and  jomies*  required  to  be  paid  by 
said  Inaorance  policy  aforesaid,  and  compiled 
with  all  tbe  conditions  thereof,  to  wit,  Au- 
gust 28, 1908,  fbr  that  said  benefit  certUBcate, 
life,  and  20-year  policy  hereinbefore  mention- 
ed, under  the  laws  of  said  orders  and  agree- 
ment with  defendant,  matured  "20  years  from 
August  28,  1888,  namely,  August  28.  1908. 
That  on  or  about  the  said  21at  day  of  Atarch. 
1908,  and  at  ttie  time  said  defeudant  entered 
Into  said  contract  of  tnsnrance  with  plaintiff, 
and  as  part  consideration  thereof,  the  said 
Supreme  Union  of  the  Order  of  Washington 
transferred  and  assigned  and  delivered  to 
defendant  all  of  its  business,  assets,  property, 
property  rights,  and  good  will,  t(«ether  with 
all  of  the  poUdes,  benefit  certificates,  and 
endowment  oertlflcates  that  had  been  thereto- 
fore Issuad  by  the  said  Supreme  Union  of  the 
Ordw  of  Washington,  and  in  consideration 
thereof  defendant  assumed  and  took  over  all 
of  the  benefit  cerUficates,  life,  and  enStm- 
ment  policies  tbnetofore  issued  by  said  Su- 
preme Union  of  the  Or&er  of  Washington  and 
business  and  good  will  of  sndi  order,  and 
ttiereupon  the  said 'Supreme  Union  of  the 
Order  of  Washington  ceased  bnslnesa  and  be- 
came absolutely  insolvent  and  ceased  to  ex- 
ist That  In  conslderatltm  of  the  transfer  to 
said  defendant  by  the  said  Supreme  Union  of 
the  Order  of  Washington  of  all  its  assets, 
policies,  benefit  certificates  and  endowment 
policies,  properties,  and  business  and  good 
will,  the  said  defSndant  undertook,  promised, 
and  agreed  to  assume  all  at  tbe  obligatlcms 
snd  liabilities  of  the  Supreme  Union  of  the 
Order  of  Washington,  and  said  defendant, 
imder  eadi  and  all  sucih  bmefit  oerUficates, 
life,  and  endowment  polldes  theretofore  is- 
sued by  such  order,  entered  Into  a  new  con- 
tract with  all  of  the  policy  holders,  holders 
of  benefit  certificates  and  endowment  cer- 
tificates, and  In  writing  with  this  plalntlfl 
agreed  to  pay  this  plalntUF,  should  he  be 
alive  on  August  28,  1908.  and  should  have  his 
assessments  paid,  the  full  sum  of  $2,000." 

After  asserting  the  Incorporation  of  de- 
fendant and  setting  forth  In  hxc  verba  tbe 
certificate  of  membership  in  the  company, 
plaintiff  in  hla  amended  complaint  averred  in 
part:  "That  on  said  22d  day  of  February. 
1908,  tbe  defendant  herein.  In  writing,  repre- 
sented and  stated  to  plaintiff  herein  that  the 
said  benefit  certificate  and  life  Insurance 
policy  Issued  upon  the  life  of  plalntiflF  by  said 
Order  of  Washington  had  been  lawfully 
transferred  to  the  defendant,  and  that  die 
defendant  was  the  owner  thereof,  and  by 
reason  of  such  transfer,  defendant  had  and 
thereby  assumed  all  obligations  thereof  im- 
posed upon  said  Order  of  Washington,  and  in 
writing  demanded  that  plaintiff  should  there- 
after pay  to  defendant  all*^  of  the  monthly 
paymoats  due  by  the  terms  of  the  said  benefit 


certificate  herolnbdbre  mentltmed,  knd  thai 
and  there  covenanted  and  agreed  Uiat  im- 
mediate upon  tbe  receipt  by  defendant  of  ttie 
first  payment  due  thoreaftCT  on  aoA  policy 
the  plaintiff  would  oease  to  be  of  tlie  Order  <^ 
Washington,  and  wonU  become  one  of  the 
defendants  herein,  and  that,  by  reasm  of 
such  transfer,  and  in  consldaation  oC  socb 
payment  and  the  fiutbw  paymoit  to  defted- 
ant  of  all  m<maily  dues  in  accwdance  wltti 
the  terms  of  said  benefit  oertiflcate^  tiie  said 
defendant  would  thereby  make  the  said  ben- 
efit certificate  and  Insurance  contract  Issued 
plaintiff  by  the  Order  of  Washington  afbrfr- 
said  the  benefit  certificate  and  insurance  pol- 
icy of  the  defendant,  and  would  immertlatriy, 
and  upon  the  payment  by  plaintUf  to  defoid- 
ant  of  said  first  monthly  payment  aasume 
all  of  the  obligattons  theietofora  Impoeed 
upon  said  Order  of  Washington  under  socb 
certificate  until  such  time  as  a  policy  tot  an 
equlvateit  amount  and  on  the  same  term 
could  be  issued  cm  ttie  tbmis  of  tbe  deftedant 
and  at  ttte  defendant's  rates,  in  accordance 
with  the  provisions  of  the  reinsorance  con- 
tract entered  Into  betwem  the  OrHet  of 
Washington  and  the  defendant.  That  tiie 
said  defmdant  ttioi  and  there  tepreaeatBA  to 
plaintiff  that.  In  accordance  with  the  terms 
of  the  said  reinsurance  contract,  which  de- 
fendant represented  to  plaintiff  as  having 
been  entered  into  between  said  Order  ot 
Washington  and  the  defendant,  by  pininHir 
paying  defendant  tbe  amount  of  tlie  docs  and 
assessments  required  to  be  paid  under  plain- 
tiff's said  benefit  cotlficate,  the  said  ben^ 
certiflcate  and  life  insurance  policy  would  be- 
come the  policy  of  said  defendant,  and  it 
would  thereby  be  obl^ted  to  pay  tlie  amount 
of  said  policy  in  case  of  plalntUTs  deaHi  or 
its  maturity,  and  su<di  b^eflt  certificate 
would  be  an  obligation  on  the  part  of  the  de- 
fendant to  assume  all  of  the  obUgattons 
thereof  and.  theretofore  imposed  upon  the 
order  of  Washington  thereby.  That  this 
plaintiff,  relying  upon  said  wrlttm  statement 
of  said  defendant,  and  believing  the  same  to 
be  true,  and  believing  that  said  defmdant 
had  acquired  said  p<^cy  and  benefit  cer- 
tificate aforesaid,  immediately  upon  receipt 
of  said  written  statement  aforesaid,  and  <ak 
or  about  March  1, 1008,  remitted  to  defendant 
the  full  amount  of  the  dues  and  assessmrats 
that  plaintiff  was  thaa.  required  to  pay  under 
and  by  virtue  of  the  terms  of  his  said  benefit 
certificate  aforesaid,  and  the  same  was  dniy 
received  by  the  said  defendant  on  or  about 
the  1st  day  of  March.  1908.  That  on  tbe  25tb 
day  of  March,  1008,  tbe  said  defendant  ac> 
knowledged  receipt  of  said  payment,  and  de- 
livered to  plaintiff  a  guaranty  certificate, 
which  was  in  writing,  and  requested  plaintiff 
to  attach  the  same  to  his  said  benefit  cer- 
tificate and  life  Insurance  policy  aforesaid. 
That  said  guaranty  certificate  so  delivered  to 
plaintiff  was  and  Is  In  words  and  figures  fol- 
lowing, to  wit:  'Western  Ijlfe  Indemnity 
Company,  Geo.  M.  Moulton,  President,  Etome 
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Offlce,  Uasonic  Temple,  Chicago.  This  cer- 
tifles,  that  all  the  covenants  and  obligations 
bontofore  Imposed  and  undertaken  by  tbe 
Order  of  Washington  uider  and  by  rlrtae  ot 
a  certain  life  benefit  certificate  Mo.  24S.  Is- 
sued by  said  the  Order  of  Washington  on  the 
lUe  of  H.  A.  L.  Spande  are  hereby  assumed 
by  the  Western  Life  Indemnity  Company  to 
tbe  extent  and  in  the  manner  as  are  set  tarOx 
in  a  certain  contract  of  reinsurance  made 
and  entered  Into  by  and  between  tbe  Order 
of  Washington,  of  Portland,  Oi^on,  and  the 
Western  Life  Indemnity  Company,  of  Chica- 
go, Illinois,  on  the  15th  day  of  February,  A. 
I>.  1908.  Executed  and  delivered  at  the  home 
office  of  the  Western  Life  Indemnity  Com- 
pany In  Chicago,  Illinois,  this  21st  day  of 
March,  1908.  Western  Life  Indemnity  Co.,  by 
Geo.  M.  Moulton,  President'  That  at  tbe 
time  said  defendant  delivered  to  plaintiff 
said  paper  designated  as  'guaranty  certlfl- 
cAte,'  the  said  defendant  represented  and 
stated  to  plaintiff  that  the  contract  therein 
referred  to  as  the  'contract  of  reinsurance 
made  and  altered  Into  by  and  between  the 
Order  of  Washington,  of  Portland,  Oregon, 
and  the  Western  Life  Indemnity  Company, 
of  Chicago,  Illinois,  on  the  15th  day  of  Feb- 
ruary, A.  D.  1908,*  boimd  and  obligated  the 
defendant  to  carry  out  all  of  the  terms  and 
conditions  of  the  said  benefit  certlflcate  and 
life  Insurance  policy  of  plaintiff  herein  is- 
sued to  him  as  aforesaid,  which  were  thereby 
originally  imposed  upon  the  Order  of  Wash- 
ington, and  that  by  such  contract  the  def^d- 
ant  herein  made  such  benefit  certlflcate  and 
life  insurance  policy  the  benefit  certificate 
and  life  Insurance  policy  of  the  defendant 
herein,  and  the  defendant  herein  thereby  as- 
sumed all  of  the  obligations  thereof,  and  not 
otherwise.  That  this  plaintiff  relied  upon 
and  believed  the  said  representations  of  the 
defendant  herein,  and  believed  that  the 
said  contract  and  said  guaranty  certificate 
mentioned  fully  obligated  the  defendant 
herein  to  all  of  the  terms  and  provisions 
of  said  t«enefit  certificate  and  life  insur- 
ance policy  originally  assumed  and  im< 
posed  upon  the  Order  of  Washington,  and 
that  it  thereby  made  bu<^  benefit  certlflcate 
and  life  insurance  policy  the  benefit  certifi- 
cate and  life  insurance  policy  of  the  defend- 
ant herein,  and  thereupon  this  plaintiff  re- 
leased the  said  Order  of  Washington  from  all 
obligation  thereunder,  and  accepted  the  In- 
surance contract  from  said  defendant  herein, 
and  paid  tihe  defendant  herein  all  sums  of 
money  he  was,  by  the  terms  of  such  benefit 
certificate  and  life  insurance  policy,  required 
to  pay  the  Order  of  Washington,  and  in  all 
respects  fully  paid  all  such  sums  and  pay- 
ments and  otherwise  fully  complied  with  all 
the  terms  and  conditions  of  said  benefit  cer- 
tificate and  life  insurance  policy  aforesaid 
on  his  part  required  to  be  done  and  perform- 
ed up  to  and  nntU  tbe  28th  day  of  August, 
1908,  wheA  said  policy  matured,  and  by  the 
temiB  thATeof  and  tbe  said  contract  between 


plaintiff  and  defendant,  the  defoidant  be- 
came and  was  Indebted  to  plaliUiff  in  tbe  fnU 

sum  of  $2,000." 

Following  a  denial  of  the  contente  ot  plain- 
tiffs amended  pleading,  defendant  alleged  as 
a  B^paiate  defense  that  it  did  not  aasnme  any 
of  the  cAUsatlons  ot  the  Order  ot  Washington, 
so  fiir  as  the  same  r^ted  to  endowment  in- 
surance, and  tliat  It  had  no  power  to  con- 
tract sadi  Insurance  ondw  its  charter,  or  by 
the  law  of  the  state  of  Illinois  onder  which 
it  was  Incorporated,  as  the  statutes  ot  that 
state  expressly  prohibit  it  firom  Issuing  or  as- 
suming endowment  polices;  that  It  entered 
into  but  one  contract  with  the  Order  of 
Washington,  and  by  which  contract  It  did  not 
assume  the  payment  o^  or  Inclnde,  the  cer* 
tlflcate  issued  by  the  Ordtf  of  Washington  to 
plaintiff,  and  that  it  never  agreed  to  pay  ttie 
certificate  upcm  maturity,  and  never  assumed 
to  pay  any  sum  whatever  to  plaintiff  during 
his  lifetime,  or  otbOTwlse,  -and  concluded  by 
defining  the  nature  of  the  contract  bad  with 
the  Order  of  Waahington.  In  his  reply  plain- 
tiff pleaded  an  estoppel  in  pals,  whldi  called 
into  account  defendant's  conduct  with  respect 
to  its  representations  to  plaintiff.  Judgment 
in  the  sum  of  92,000,  was  awarded  to  plain- 
tiff. 

Samuel  White,  of  Portland  (Manning  ft 
Whlt^  of  Portland,  on  the  brief),  for  appel- 
lant Q.  G.  Fnlton,  of  Astoria,  for  respond- 
ent 

McNABY,  J.  (after  stating  the  facts  as 
above).  [1]  At  the  gateway  of  this  contro- 
versy, defendant  challenges  the  ability  of 
plaintiff  to  maintain  this  action,  for  the  rea- 
son that  the  matters  here  presented  were 
formerly  adjudicated,  and  that  In  the  guise 
of  a  new  robe  plaintiff  marshals  the  same 
facts  as  formed  the  lower  structure  of  the 
original  action.  If  this  situation  be  true,  it 
Is  needless  longer  to  pursue  the  discussion 
of  this  case. 

A  diagnosis  of  plaintiff's  primary  pleading 
in  the  former  action  will  disclose  the  true  sit- 
uation. 

Plaintiff  in  his  initial  complaint  took  the 
position  that  at  the  time  of  the  purchase  of 
the  policies  and  business '  of  the  Order  of 
Washlng^ton  by  defendant  It  covenanted  to 
assume  all  the  policies  issued  by  the  Order  of 
Washington,  Including  the  plaintUTs,  and 
that  defendant  agreed  to  pay  the  policy  ac- 
cording to  the  terms  contained  therein.  In 
fine,  plaintiff  founded  his  right  to  recover 
upon  the  contract  had  between  the  Order  of 
Washington  and  defendant  In  his  amended 
complaint  plaintiff  declares  that  defendant 
represented  to  him  In  writing  that  bis  benefit 
certificate  had  been  transferred  to  defendant 
and  that  it  would  assume  all  the  obligations 
imposed  tbereunder;  that  if  plaintiff  would 
pay  defendant  the  same  premium  which  he 
was  obliged  to  pay  the  Order  of  Washing- 
ton, defendant  "would  step  Into  tbe  dioee" 
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of  Oat  oMcr,  ud  pwfbrm  an  Ou  twnu  anA 
conditions  of  tbe  policy  required  to  be  per- 
formed by  tbe  Order  of  Waablngton;  tbat 
defendant  fortber  represented  to  plaintiff 
tiiat  by  Cie  temu  of  Its  contract  of  pnrdiase 
with  the  Order  of  Washington,  defoidant  was 
bonnden  to  perform  all  tbe  obUgatUms  of  tbe 
Order  of  Washington  regolred  to  be  done  un- 
der plalntUTs  benefit  oertlflcate;  that,  acUng 
upon  snch  advice,  he  entered  Into  the  con- 
tract of  Insurance  with  the  defoidant,  releas- 
ing the  Order  of  Washington  from  any  far- 
ther oblation,  and  promptly  and  folly  paid 
defendant  all  premiums  and  dues  thereunder, 
which  defradant  duly  recelred  under  tbe 
terms  of  tbe  contract,  and  that  after  plain- 
tiff had  paid  Om  first  assessment  or  dues, 
deCmdant  sent  idalntlff  a  writing,  with  the 
reauest  that  it  be  attadied  to  his  benefit  cer- 
tificate, which  In  Itself  plaintiff  asserts  was 
a  binding  contract  on  the  part  of  defsndant 
Thus  it  Is  plain  that  the  first  cause  of  ac- 
tion was  predicated  on  a  contract  made  be- 
tween defendant  and  the  Order  of  Washli^ 
ton.  Upon  this  hypothesis,  plaintlfl  could 
not  recoTer,  unless  he  establlahed  the  con- 
tract which  he  asserted  was  tbe  foundation 
of  his  right  of  action.  By  the  terms  of  the 
amokded  complaint,  plaintiff  places  defend- 
ant's liability  upon  certain  written  represen- 
tations, made  directly  with  plaintiff,  embody- 
Ing  the  essential  ingredients  of  a  lawful  con- 
tract From  these  reflections,  we  are  of  the 
view  tbe  issnes  tendered  in  this  action  are 
not  the  same  ones  litigated  In  tlie  former  con- 
troTersy.  and  that  defendant's  attack  is  with- 
out m«1t 

[2]  At  the  conclusion  of  plaintiff's  case  de- 
fendant Interposed  a  motion  for  an  order  of 
nonsuit,  upon  sereral  grounds,  the  signifi- 
cant one  assigned  being  that  plaintiff  of- 
f  «-ed  no  evidence  to  show  what  "the  contract 
was,  or  tbe  terms  of  the  contract  between  the 
defendant  and-  the  Order  of  Washington,  or 
any  contract  betweoi  the  plaintiff  and  de- 
fendant, or  to  introduce  evld^ice  of  or  prove 
any  contract  between  tbe  defendant  and  the 
Order  of  Washington  whereby  the  defendant 
Insured  the  members  of  the  Order  of  Wash- 
ington, or  assumed  to  pay  their  policies,  or 
the  certificate  held  by  plaintiff."  The  trial 
court  overruled  the  motion.  The  Issnes  cre- 
ated by  the  pleadings  did  not  impose  upon 
plaintiff  the  duty  of  proving,  in  a  literal 
way,  the  contest  of  the  contract  made  be- 
tween the  Order  of  Washington  and  defend- 
ant with  respect  to  the  tatter's  obligation  to 
the  'members  of  the  former  company.  Plain- 
tiff made  a  case  sufficient  to  be  submitted  to 
the  jury  when  he  proved  from  written  docu- 
ments that  defendant  had  promised  to  take 
op  the  load  of  the  Order  of  Washington,  and, 
relying  upon  the  promise,  paid  to  defendant 
company  the  premiums  which  were  due  on 
the  policy,  and  which  would  have  been  paid 
the  Order  of  Washington  had  not  the  latter 
transferred  its  obligations  and  property  to 
defendant. 


[S]  Defiandant  In  Kb  answer  pSeaded  qw- 
dally  a  contract  had  with  the  Order  of  Wash- 
ington wbidb  it  claimed  was  a  llmitatlmi  of 
Its  liability  and  the  meaanre  of  Ita  rospon- 
dbiUty  to  plaUitifl;  eonsequently  1^  dntr  of 
proving  this  contract  rested  on  defendant 

Plaintiff  erected  Ids  case  upon  the  follow- 
ing correqxmdence  and  docomenta,  outside  of 
the  benefit  oertlflcate  vrtilch  Is  omitted  for 
the  sake  of  brertty: 

"Geo.  M.  Moolton,  President.  The  Order 
of  Washlngtim  Departmat  Western  Ufa 
Indemnity  Co.,  MascHilc  TemiAe,  <3ileac0b  Chi* 
cago,  Frtmiary  22, 1906.  To  the  Gomiadea  <MC 
the  (Met  of  Washlngtim:  Ton  have  already 
been  offldally  advised  by  yonr  Bupr^ne  Presi- 
dent and  Suprone  Secretary  tiiiat  by  tliennas- 
imons  action  of  the  Supreme  TTnlon  of  your 
order,  and  wlUi  the  approval  of  tha  Insurance 
Department  of  Washington,  the  Insurance  on 
your  life  in  the  Order  of  Washington  has  been 
lawfully  transCBTTed  to  the  Western  life  In- 
demnity Company  of  Gliicago.  In  behalf  of 
this  company  I  extend  to  you  a  fraternal  greet* 
ing  with  tl^  HbA  hand  of  fellowship^  and  a 
cordial  welcome  into  the  bospm  of  our  oisani- 
aatlon.  By  the  payment  to  our  company  of 
the  next  monthly  payment  due  by  the  terms 
of  yonr  present  Ufe  Benefit  Gertiflcato  yoa 
thereby  become  one  of  as  and  <me  with  us, 
I  trust  until  death  do  ns  part  Immediatdy 
upon  OUT  receipt  of  such  payment  a  formal 
agreement  or  guaranty  will  be  transmitted  to 
you  for  attachment  to  yonr  present  life  bene- 
fit certificate  which  will  bind  our  otonpany  to 
fnifiU  all  the  obligations  heretofbre  imposed 
upon  the  Order  of  Wasbli^ton,  under  soch 
certificate,  until  such  time  as  a  policy  for  an 
equivalent  amount  can  be  issued  on  onr 
forms,  and  at  our  pronium  rates  In  accord- 
ance with  the  provisions  of  the  reinsurance 
contract  entered  into  between  the  Ordw  ot 
Washington  and  this  company.  Continue 
the  monthly  payments  on  your  present  cer- 
tificate as  heretofore  in  the  same  amount  and 
In  the  same  way.  By  so  doing  you  may  rest 
assured  that  your  rights  thereunder  will  be 
fully  safeguarded  and  adequately  protected. 
Come  with  us — live  with  us— die  with  us.  You 
win  never  regret  either.  Faithfully  yours, 
Geo.  M.  Moulton,  President" 

"Geo.  M.  Moulton.  President  Tbe  O^tf 
of  Washington  Department  Western  Ufe 
Indonnity  Co.,  Masonic  Temple,  Chicago. — 
March  5,  1908.  Esteemed  Comrade:  You 
will  hereafter  remit  your  regular  assessment 
and  quarterly  dues  direct  to  the  Western 
Life  Indemnity  Company,  Masonic  Temple^ 
Chicago,  Illinois,  making  all  remittances  pay- 
able to  said  company.  Immediately  upon 
receipt  of  yonr  first  ronlttance  this  company 
will  send  to  you  a  'Guaranty  Slip'  wbidi 
you  will  attach  to  your  Order  of  Washington 
contract  This  'Guaranty  Slip'  will  be  coun- 
tersigned by  General  Geo.  M.  Moulton,  Presi- 
dent Western  Life  Indemnity  Company,  and 
It  agrees  to  fulfill  all  tbe  conditions  of  yoor 
present  certificate  for  one  year,  upon  your 
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IMjliig  your  regular  dnes  and  assessments. 
TTliis  arrangement  gives  ycni  double  protection 
without  additional  oost.  A  Uttle  latv  yon 
yrill  be  sent  a  lUrt  of  the  sereral  Unds  of  in- 
eoranoe  certificates  Issued  by  the  Western 
life  Indemnity  Company,  and  tiben^  if  yon 
wlsb,  yon  may  excbange  yoar  laesent  cer- 
tificate for  any  certlflcate  lasned  by  the  West- 
cm  life  Indemnity  Company  within  the  year. 
Upon  receipt  of  yoar  first  remittance  yon 
wlU  be  mailed  an  official  receipt,  as  well  as  a 
'Guaranty  Certificate.'  Make  your  remittance 
by  poet  office  money  order,  bank  draft  or 
express  money  order.  Do  not  delay  sending 
in  yoar  remittance  so  that  the  'Oaaranty  Cer- 
tificate' may  be  sent  yoa  for  your  own  braie- 
flt  Faithfully  yours  for  safe  protection,  J. 
T*  Mitchell,  Manager  Order  of  Washington 
Dept  Western  Life  Indemnity  Company." 
J.  L.  M.  O.-O.  8. 

-"Sam.  H.  Nichols,  Insurance  Commissioner. 
J.  H.  Schively,  Deputy  Commissioner.  The 
State  of  Washington,  Department  of  Insur- 
ance, Olympla.  March  6,  1908.  Mr.  J.  Ll 
Mitchell,  %  Western  Life  Indemnity  Co., 
Chicago",  111. — Dear  Sir:  Now  that  arrange- 
ments have  been  completed  and  all  papers 
signed  between  the  Order  of  Washington  and 
the  Western  Life  Indemnity  Company  of  Chl- 
«ago,  I  wish  to  express  my  most  hearty  ap- 
preciation and  approval  of  the  transfer.  I 
know  of  no  movement  In  Insurance  circles 
-which  will  prove  of  greater  benefit  to  the 
interested  parties  than  this  reinsurance.  The 
Order  of  Washington,  through  the  stress  of 
financial  times  and  the  absorption  of  certain 
other  fraternal  companies,  had  reached  the 
point  where  it  could  no  longer  fully  discharge 
Its  Increasing  liabilities,  the  only  wise  solu- 
tion of  the  problem  b^g  Its  reinsarance 
In  some  substantial  and  reliable  company. 
That  yon  have  made  so  satisfactory  an  ar- 
rangement with  the  Western  Life  Indemnity 
Company  Is  a  matter  concerning  wbleh  the 
m«nbm  of  the  Order  of  Washington  should 
congratulate  themselves:  first,  because  every 
policy  of  the  Order  of  Washington  Immedi- 
ately becomes  worth  one  hundred  crats  on 
the  dollar,  and  secondly,  because  I  have  per- 
sonally looked  into  the  affairs  of  the  West- 
ern lAto  Indenmity  Company  through  the 
Insurance  Department  of  nunols  and  other 
flonrces,  and  I  believe  It  to  be  a  thoroughly 
reliable  and  safe  company,  and  In  good  finan- 
cial condition.  So  far  as  it  lies  in  my  power 
I  shall  be  glad  to  assist  you  In  convincing 
the  members  of  the  Order  of  Washington  that 
this  diange  Is  in  the  line  of  good  Judgment 
and  of  their  own  best  personal  interests. 
Very  truly  yours,  J.  H.  Schlvely,  D^uty 
Insurance  Commlraioner." 

"Gea  M.  Moulton,  Presldoit  The  Order  of 
Washington  Department  Western  life  In- 
demnity Company,  Masonic  Temple,  Chicago. 
March  25,  1908.  H.  A.  L.  Spande,  Astoria. 
Ore- — Dear  Comrade :  Inclosed  herewith 
please  find  receipts  covering  the  amount  of 


your  remittance,  and  also  ym  wtU  And  in- 
closed Quarantv  CerUfieate  to  be  attadied  to 
your  Order  of  Washington  certlflcate  as  per 
agreemoit  entered  Into  by  and  between  the 
Ordw  of  Washington  and  the  Western  Life 
Indemnity  Company.  Kindly  send  your  next 
assessment  direct  to  this  office  to  keep  your 
protection  well  secured.  The  relnsnranee 
contract  is  going  forward  successfully  In  ev- 
ery d^ree  and  ev«y  comrade's  certificate  Is 
now  worth  100  caits  im  the  dollar.  We  all 
have  much  cause  for  rejoicing  over  this 
change.  Fraternally  yours,  J.  L.  Mitchell, 
Mgr.  The  Order  of  Washington  Dept,  West- 
em  life  Indemnity  Company."  J.  L.  M. 
A.  L.  H.  Enc. 

"Western  life  Indonnlty  Co.,  Ohlcaga 
Kindly  attach  the  Inclosed  rider  agreement 
to  your  life  benefit  certlflcate  as  evidence 
that  this  company  has  assumed  liability  un- 
der said  certificate  pursuant  to  the  terms  of 
the  reinsurance  contract  entered  Into  between 
this  company  and  the  Order  of  Washington. 
Faithfully  yours,  Ueo.  M.  Moulton,  Presi- 
dent" 

"Western  life  Indemnity  Co.,  Oeo.  M. 
Moulton,  President  Home  Office,  Masonic 
Temple,  Chicago.  This  certlfles,  that  aU  the 
covenants  and  obligations  heretofore  Imposed 
and  undertaken  by  the  Order  of  Washington 
under  and  by  virtue  of  a  certain  life  benefit 
certificate  No.  246,  issued  by  said  the  Order 
of  Washington  on  the  life  of  H.  A.  L.  Spande 
are  hereby  assumed  by  the  Western  Life  In- 
demnity Company  to  the  ext^t  and  in  the 
manner  as  set  forth  In  a  certain  contract  of 
reinsurance  made  and  . entered  into  by  and 
between  the  Order  of  Washington,  of  Por^ 
land,  Oregon,  and  the  Western  life  Indem- 
nity Company,  of  Chicago,  Illinois,  on  the 
15th  day  of  February,  A.  D.  1906.  Executed 
and  delivered  at  the  home  office  of  the  West- 
ern Life  Indemnity  Company  in  Chicago, 
Illinois,  this  21st  day  of  Handi,  1908.-  West- 
ern life  Indemnity  Company,  by  Oeo.  M, 
Moulton,  President" 

"Geo.  M.  Moulton,  President  The  Order 
of  Washington  Department  Western  life 
Indemnity  Co.,  Masonic  Temple,  Chicago. 
May  14,  1908.  H.  A.  L^  fipande,  Astoria, 
Or& — Esteemed  Comrade:  Please  find  receipt 
for  assessment  Noi  S.  It  affords  the  writer 
pleasure  and  much  satisfiictiom  to  report  the 
successful  and  eminently  satisfactory  exam- 
ination of  this  company  by  the  Insurance  De- 
partment of  the  State  of  Washington.  This 
company  has  likewise  been  examined  during 
the  year  by  the  Insurance  Departments  of 
Illinois  and  Indiana  imd  each  examination 
has  ^wn  Oie  company  to  be  in  excellent 
condition,  with  a  very  pnnnMng  outlook  for 
the  future,  all  of  which  we  know  will  be 
gratifying  to  our  membership.  Fraternally 
yours,  J.  L,  Mitchell,  Mgr.  the  Order  of 
Washington  Dept  Western  Life  Indemnity 
Company.  J.  L.  M.  C.  D.  K.,  fflic" 

Flalntlfl  also  offered  certain  receipts  for 
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moneys  paid  bj  plAlntlff,  an  of  which  an 
Idoitlcal  with  the  one  hen  giTen,  to  wit:  - 

"Secntary's  Offldal  Receipt  for  Hem- 
benhlp  at  Large. 

-Tt^  Order  of  Washington.  Chicago,  111., 

5/12,  1906. 

Received  of  Comrade  H.  A.  L.  Spande— 
life  benefit  fond,  aswMment  Mo.  5,  for 
1908   n  00 

Sick  and  accident  fond,  aosennent  Na 
 ,  for  1908  

Annual  duea,  geueral  fond,  to  — — ,  1006 

ToM   n  60 

"Western  Life  Indemni^  Company, 

"by  J.  I*  B." 

Stamped  on  receipt: 

"This  premium  is  paid  and  received  under 
the  terms  of  the  reinsurance  contract  dated 
February  16, 1908,  between  the  Western  Ufe 
Indemnity  Company  and  the  Order  of  Wash- 
ington. Any  unearned  portion  of  this  pre- 
mium on  February  10,  1909,  will  be  credited 
upon  the  first  premium  of  the  poller  to  be 
substituted  under  said  contract" 

On  the  margin  of  receipt: 

"To  the  President  of  Any  Subordinate 
Union,  O.  W,:  If  the  holder  of  this  receipt 
visits  your  anfon,  and  be  without  the  pass- 
word for  the  current  term,  you  will  appoint 
an  investigating  committee,  and  if  they  can 
satls^  themselves  that  the  holder  hereof  la 
a  member  in  good  standing,  and  bis  receipt 
Is  for  the  last  assesament  due,  then  you  may 
communl<»te  the  term  password  and  admit 
the  membor  to  a  seat  In  your  union.  Patri- 
otism. Purity.  Fnidaic&," 

In  the  first  letter  from  the  president  of 
the  defendant  company,  plalntifl  was  told 
that  the  Insurance  on  his  life  in  the  Order 
of  Washington  had  been  "lawfully  transfer- 
red to  defendant,"  and  that  by  the  payment 
of  his  next  month's  dues  in  accordance  with 
the  provisions  of  his  benefit  certificate,  he 
would  become  "one  of  us,  and  one  with  us, 
until  death  do  us  part,"  and  that  immediately 
upon  receipt  of  the  payment,  a  formal  agree- 
ment or  guaranty  would  be  submitted  for 
attachment  to  the  benefit  certificate,  which 
would  bind  defendant  to  fulfill  all  the  obli- 
gations theretofore  Imposed  upon  the  Order 
of  Washington  until  such  a  time  as  a  policy 
would  be  issued  on  defendant's  forms,  and  at 
premium  rates  In  accordance  with  the  provi- 
sions of  the  reinsurance  contract  entered  Inte 
between  the  Order  of  Washington  and  de- 
fendant, and  that  by  so  doing  plaintiff  was 
assured  that  his  rights  would  be  fully  "safe- 
guarded and  adequately  protected."  In  this 
letter  plaintiCF  was  apprised  of  the  warmth 
of  the  reception  that  awaited  him  as  indicat- 
ed from  the  following  excerpt:  "In  behalf  of 
this  comimny  I  extend  to  yon  a  fraternal 
greeting  with  the  glad  hand  of  fellowship 
and  a  cordial  welcome  into  the  bosom  of  our 
organization."  Having  extended  the  "glad 
hand  of  fellowshlih'*  def udant  should  not  be 


permitted  to  wlQidnw  ttLst  band  upon  any 
subterfuge  or  nflned  legal  construction  so  as 
to  defeat  pialntUFs  rl^t  to  recover,  unless 
then  Is  a  palpable  fellon  to  prove  a  contract 
of  Insurance;  While  then  la  a  legal  duty 
upon  the  parties  to  a  contract  to  perform  it 
both  In  sfArit  and  In  essence,  yet,  In  con- 
tracts of  this  nature,  there  Is  almost  a  sacred 
duty  of  performance,  as  they  frequently  act 
as  a  bridge  that  spans  the  chasm  between 
penury  and  well-b^g  for  those  to  whom  the 
insured  tat  bis  life  fOlt  most  concerned. 

[4]  The  Intent  of  the  parties  being  the 
Aactor  which  the  court  will  try  to  locate,  for 
this  purpose  the  court  wiU  place  Itself  txk 
the  shoes  of  the  parties,  and  view  the  sub- 
ject-matter firom  their  perspective,  keeping 
In  mind  the  rule  that  the  conduct  of  the 
parties  with  respect  to  the  subject-matter 
of  the  contract  will  be  looked  to  as  affording 
evidence  of  the  meaning  the  parties  gave  to 
the  agreement  Chicago  Wharf  &  Storage 
Co.  V.  Street,  64  111.  App.  569. 

[i,  I]  Two  other  rules  are  applicable:  (!> 
That  the  language  must  be  Interpreted  In 
the  sense  that  the  promisor  knew,  or  bad 
reasons  to  know,  the  promisee  understood  it; 
(2)  that  the  words  an  to  be  strongly  con- 
strued against  the  party  using  them.  Amer- 
ican Lithographic  Company  v.  Commercial 
Casualty  Company,  81  N.  J.  Law,  2S,  80  AtL 
2S ;  0  Oyc  678,  690. 

Illumining  the  documents  by  these  canons 
of  construction,  and  it  la  manifest  that  plain- 
tiff had  a  contract  of  Insurance  with  defend- 
ant encompassing  all  the  compon^ts  requir- 
ed in  a  definition  of  that  term.  Ko  error 
was  conmiltted  by  the  court  In  overruling  de- 
fendant's motion  for  an  order  of  nonsuit  witb 
respect  to  the  point  just  discussed. 

[7]  Counsel  for  defendant  further  argues 
that  an  order  of  nonsuit  should  have  been, 
granted  for  the  reason  that  "it  Is  not  alleged 
In  said  complaint  what  one  assessment  ui>on 
the  life  benefit  certificate  of  the  members 
of  the  Order  of  Washington  would  have 
amounted  to  at  the  time  of  the  supposed  ma- 
turity of  plalntlfTs  certificate  of  Insurance, 
ajid  that  It  Is  not  alleged  In  said  complaint 
that  any  assessment  upon  the  members  In  good 
standing  was  made  or  demanded  at  or  after 
maturity  of  plalntiCTs  certificate,  and  that 
there  was  no  evidence  Introduced  by  plaintiff 
showing  what  one  assessment  against  a  mem- 
ber in  good  standing  would  have  amounted  to 
It  lived  out  or  after  the  matnrit?  of  plaln- 
tlfTs certificate  of  membership."  Adverting 
to  plaintiff's  complaint  we  observe  the  state- 
ment that  Immediately  upon  the  maturity  of 
the  policy,  plalntlft  and  his  wife,  the  bene- 
ficiary named  in  the  benefit  certificate,  noti- 
fied defendant  in  writing  that  plaintiff  bad 
lived  out  his  life  exi>ectancy,  and  that  on 
account  thereof  the  policy  had  fully  ma- 
tured; and  demanded  payment  of  $2,000, 
which  sum  or  any  portion  thereof  defendant 
refused  to  pay,  and  denied  liability  whatever 
to  plaiuttlC.  On  ttala  phase  of  the  contmretsr 
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ttie  policy  contains  this  stipulation:  "Agrees 
that  after  the  maturity  of  this  certificate  of 
membership,  occasioned  by  the  death  of  the 
member,  or  otherwise,  one  assessment  on  the 
life  benefit  collected  for  said  fond  not  exceed- 
ing in  amoont  the  snm  of  f2,000,  wW  be  paid 
as  a  benefit  to  Emily  Weokollne  Larsen 
Spande."  The  undertaking  Is  not  an  un- 
conditional one  to  VBy  92,000,  for  the  amount 
payable  to  tiie  braefldary  la  contingent 
upon  the  sum  that  may  be  realized  from 
"one  assessment  on  the  life  benefit  collected 
for  said  fund."  The  amount  to  be  ^U.  was 
$2,000,  or  a  leas  sum  if  tba  yield  of  one  aa- 
sraament  was  the  result  thereot  The  pol- 
icy being  in  evidence,  plalntUt  could  recover 
the  TTiffTimnm  amouot  stated  therein,  without 
showing  the  sum  yieldaUe  by  an  assessment, 
or  that  an  assessment  bad  been  levied.  The 
result  o(  one  osseBsmait  lyhig  peculiarly 
within  the  knowledge  of  defendant,  excused 
plaintiff  frmn  alleging  and  provlng'such  mat- 
ter. The  jdnty  rested  upon  defendant  to  al> 
lege  and  prove  vbat  amount  of  mon^  one 
assessment  would  produce.  Failing  so  to  do, 
a  presumption  existed  In  favor  <^  plaintiff 
that  an  assessment  would  pay  the  full 
amount  named  in  the  catlflcat&  Supreme 
Lodge  E.  of  P.  V.  Knight,  U7  Ind.  488;  20 
N.  S).  479,  3  L.  a  A.  409;  Meskem  v.  North- 
western, etc.,  Ass'n,  80  Aflnn.  406,  16  N.  W. 
683;  HoUinga  v.  Bankers'  Union,  eta,  63 
S.  G.  192,  41  S.  B.  90 ;  XnternaUonal  Order, 
etc.,  V.  Boswell  (Tex.  Civ.  App.)  48  B.  W. 
1108;  Eroge  v.  Modern  Brotherhood,  etc, 
126  Mo.  App.  603, 105  S.  W.  685. 

[6]  The  last  material  objection  urged  in 
favor  of  a  reversal  of  the  Judgment  rests 
upon  the  defense  that  the  policy,  having  been 
Issued  In  violation  of  defendant's  charter 
and  the  laws  of  the  state  of  Its  creation.  Is 
ultra  vires  and  void.  It  must  be  conceded 
that  plalntifT  met  promptiy  every  condition 
expressed  In  his  policy  of  Insnrance,  made 
payment  seasonably  of  each  assessment,  and 
that  the  sums  so  paid  were  accepted  and 
now  retained  by  defendant  With  this  situ- 
ation In  mind  can  defendant  sustain  its  plea 
of  ultra  vires?  We  think  not  While  there 
is  a  diversity  of  thought  concerning  the  law 
applicable  to  a  plea  of  this  nature,  we  think 
the  weight  of  the  authorities  and  the  sounder 
reason  leans  against  such  a  defense  when  the 
contract  Is  executed  and  the  company  has 
received  the  benefit  of  It  The  Supreme  Court 
of  Iowa  in  Field  v.  Eastern  Building  &  Loan 
Ass'n,  117  Iowa,  185,  90  N.  W.  717,  weU  said: 
"Sound  public  policy  cannot  be  promoted  by 
offering  a  premium  for  wrongdoing,  and  such 
would  be  the  effect  of  an  authoritative  an- 
nouncement that  a  corporation  may  send  Its 
agents  out  among  the  people.  Inducing  them 
to  invest  their  small  savings  in  Its  stock,  and 
then,  having  received  the  agreed  considera- 
tion, escape  liability  because  It  has  prom- 
ised to  do  more  than  it  was  legally  au- 


thorlxed  to  do.  Wltii  that  doctrine  es* 
tablished,  it  would  be  to  the  Intraest  of 
every  corporation  to  exceed  Its  lawful  pow- 
ers In  every  contract,  as  the  readiest  means 
of  paying  Its  debts  without  depleting  Its 
assets."  Continental  Fire  Ins.  Company  v. 
Masonic  Temple,  etc.,  Co.,  26  Tex.  Civ.  App. 
189,  62  B.  W.  030 ;  Insnrance  Co.  v.  Shaw, 
94  U.  S.  678;  Security,  etc.,  Co.  v.  Elbert 
153  Ind.  198,  64  N.  B.  753;  Thompson  on 
Corporations  (?d  Ed.)  H  604,  1060,  1061: 
Presbyterian,  etc;,  Ca  t.  OUbee,  212  Pa.  810. 
«lAtiL925. 

After  a  careful  consideration  of  this  case, 
we  conclude  that  the  plaintiff  made  a  case 
sufficient  to  entitie  him  to  the  benefit  of  the 
Judgment  and  that  no  prejudicial  errors 
appear  In  the  record,  and  therefore  an  af- 
firmance is  ordered. 


TEAOER  V.  STATB. 
(Supreme  Court  of  Wyoming.   Dec,  20,  191S.) 

Appbai.  Ann  Enaos  (I  773*)--Appkai<— Dia- 
lassAi/— Failobe  to  piue  Bbikt. 

Under  the  substantially  direct  provislims 
of  Supreme  Court  Rule  21  (104  Pac  ziv),  de- 
fendant in  error  may  have  the  cause  dismissed 
on  motion,  where  plaintiff  Id  error  fails  to  file 
and  serve  a  brief,  in  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor.  Cent  Dig.  H  8104,  8108-8110;  Dm. 
Dig.  j  778.«] 

Error  to  District  Court  Albany  County; 
Boderick  N.  Matson,  Judge 

O.  0.  Yeager  was  convicted  of  second  d^ 
gree  murder,  and  brings  error.  Proceeding 
in  error  dismissed. 

Charles  L.  Blgdon,  ot  Cheyenne  for  i^aln- 
tiff  in  error;  Dl  A.  Pieston,  Atty.  Gen.,  fiw 

the  Stata 

BEARD.  J.  The  plaintiff  in  error,  a  C. 
Yeager,  was  on  April  29,  1911,  convicted  of 
the  crime  of  murder  in  tiie  second  degree 
and  sentenced  to  a  term  in  the  innltentiary 
by  the  district  court  of  Albany  county.  A 
petition  In  error  in  said  case  was  filed  in  this 
court  April  24, 1912,  and  on  June  9.  1912,  the 
original  papers,  bill  of  exceptions,  and  tran- 
script of  the  Journal  entries  were  filed. 
Since  said  last-mentioned  date  nothing  fur- 
ther has  been  done  by  plaintiff  In  error  or 
his  counsel  In  the  case.  No  brief  has  been 
filed  in  his  behalf,  and  no  application  for 
time  to  do  so,  beyond  the  time  allowed  by 
the  rules  of  this  court  has  been  applied  for 
or  granted.  On  September  29,  1913,  the  At 
tomey  General  filed  a  motion  to  dismiss  the 
proceedings  In  error  for  the  reason  that  no 
brief  had  been  filed  by  or  In  behalf  of  plain- 
tiff in  error.  Service  of  notice  of  the  filing 
of  said  motion  and  of  the  time  the  same 
would  be  presented  to  the  court  was  ac- 
knowledged, In  writing  thereon,  on  the  

day  of  September,  1913.  On  November  17, 
1913.  said  motion  was  submitted  to  the  court 
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by  the  Attoniey  Ctanml;  then  belns  no  ap- 
pearaiuw  bj  ooanBel  tor  plaintiff  in  error  in 
resistance  to  said  motion,  or  any  objections 
tliweto  filed. 

Sudi  beinc  tbe  state  of  the  case,  the  caaae 
might,  under  the  roles,  be  dismissed  without 
further  consideration.  Supreme  Court  Role 
21  a(M  Pac.  xlT)  proTldes:  "When  the  plaln- 
tifl  In  error  or  party  holding  the  afflrmatlTe 
has  failed  to  file  and  serve  his  brief  as  re- 
quired by  these  rules,  the  defendant  In  error 
or  party  holding  the  negatlTe  may  haTe  tlie 
cause  dismissed,  or  may  submit  It,  with  or 
without  oral  ai^ument"  Bnt,  on  acooont  of 
the  nature  of  the  case,  we  tasTe  read  the  evi- 
dence and  hare  examined  the  instroctlona 
and  record  presented.  There  Is  some  conflict 
In  the  testimony,  but  we  think  It  soffldent  to 
fully  sustain  the  verdict  and  Judgment;  and 
we  discover  no  prejudicial  error  in  the  In- 
struction^ or  anything  In  the  record  disclos- 
ing that  the  plaintiff  In  error  did  not  have 
a  fair  and  impartial  trlaL 

The  motion  to  dismiss  the  proceedings  In 
error  will  be  granted,  and  the  cause  dla* 
missed;  and  It  is  so  ordered. 

Dismissed. 

SCOTT,  a  3,,  concora.  VOmssa,  3^  not 
sitting. 


MEMORANDUM  DECISIONS 


0*BBIGN  T.  STATD.  (Supreme  Coart  of 
Arizona.  Not.  26.  1918.)  Appeal  from  Superi- 
or Court,  Pima  Count; ;  W.  F.  Cooper,  Judge. 
Thomaa  O'Brien  was  coDvicted  of  grand  lar- 
ceny, and  appeahk  Affinced.  Leslie  G.  Hardy, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  appellant  was  convict 
ed  of  the  crime  of  grand  larceny.  He  has  ap- 
pealed from  the  judgment  of  conviction  and 
the  order  ovcrmUng  nia  motion  for  a  new  trial 
Hia  counsd  in  the  trial  court  baa  done  nothing 
more  than  to  have  the  record  brought  to  this 
court  No  brief  or  assignment  of  errors  has 
l>een  lodged  here.  The  errors  as^gned  on  mo* 
tion  for  new  trial  are  all  on  onoitioni  arising 
during  the  trial.  Tlie  reporters  transcript,  to 
which  reference  mast  be  had  to  pass  upon 
those  assignments,  is  not  authenticated  b;  any 
certificate  of  the  trial  judge,  but  is  merely  "ap- 
proved" by  the  trial  judge.  The  statute,  snb- 
divieion  6,  |  15,  c.  74.  Laws  Arls.  1007,  pro- 
vides that  the  trial  judge  shall  certif>r  that 
the  reporter's  transcript  is  correct  We  have 
our  doubts  whether  a  judge's  approval  simply 
of  tiie  transcript  meets  the  reguiEements  of  the 
statute.  However,  In  this  case  we  have  care- 
ful]; considered  the  evidence  and  the  Instruc- 
tions of  the  court  and  also  the  alleged  miscoQ- 
duct  of  the  county  attorney,  being  all  of  the 
errors  assigned  in  the  motion  for  new  trial,  and 
are  unable  to  see  wherein  the  appellant's  rights 
have  been  prejudiced.  The  judgment  la  af- 
firmed. 


POPEJOT  T.  DTEDEBIOH.  (Supreme 
Court  of  Colorado.  Dec.  1,  1913.)  Department 
1.  Error  to  Costilla  County  Court:  J.  W.  Mc- 
Lellan,  Judge.   Action  by  Jolm  F.  Diedetich 


against  Eli  0.  PopctJoy.  Judgment  Cor  plain* 
ti£.  Defendant  brings  error.  Affirmed,  be- 
cause of  insufficiency  of  record.  Charles  M. 
Oorlett  and  George  H.  Corlett  both  of  Monte 
Vista,  for  plaintiff  in  error.  James  P.  Veei> 
kami^  ct  lionts  Tista,  for  defendant  in  •nob 

FEB  OUBIAM.  Thm  were  no  written 
pleadings  in  this  case.  The  defendant  in  error, 
as  plaintitf,  brought  suit  in  a  justice  court 
against  the  plainlSfl  in  error  and  recovered  a 
judgment  On  appeal  to  Hie  connty  court,  the 
same  judgment  was  rendered.  It  is  Impossilile 
to  tell  from  the  abstract  just  what  me  suit 
was  about  The  contention  seems  to  t»e  with 
regard  to  the  sufficiency  of  the  evidence.  It 
appears  from  die  abstract  that  ttie  plaintiff  tes- 
tified that  the  defendant  jostiy  owed  him  and 
the  defendant  testified  that  ne  did  not.  In 
this  state  of  the  record  this  court  cannot  pre- 
sume to  know  more  about  the  case  tlian  the 
two  courts  tliat  heard  It  The  judnaent  i» 
therefore  affirmed.    Judgment  affirmed. 


POYZER  V.  BEABDSLET.  (Court  of  Ap- 
peals of  Colorado.  Nov.  10,  1913.)  Appeal 
from  District  Court,  Washington  Connty ;  H. 
P.  Burke,  Judge.  Action  between  James  H. 
Foyzer  and  William  Penn  Beardsley.  Jnd^ 
ment  for  Beardsley,  and  Poyzer  appeals.  Af- 
firmed. B.  H.  Oihnore,  of  Denver,  and  Ferris 
A  Iddiog,  of  Sioux  City,  Iowa,  for  appellant 
Isaac  Pelton,  of  Akron,  for  appellee. 

KINO,  J.  This  was  an  action  commenced  by 
appellee  to  quiet  his  title.  All  matters  involved 
herein  have  been  so  frequently  decided  by  the 
Supreme  Court  and  by  this  court  adversely  to 
the  contention  of  ttie  appellant  that  a  written 
opinion  riving  reasons  tor  1^  condasion  reach- 
ed would  serve  no  useful  purpose  and  is  there- 
fore dispensed  with.  The  Judgment  is  affinned* 
Affinned. 


ST.  LOUIS.  I.  M.  &  S.  BY.  CO.  v.  PAB- 
LET  et  al.t  (Supreme  Court  of  Oklahoma. 
June  10,  1913.)  Appeal  from  District  Court. 
Bogers  County;  T.  L.  Brown,  Judge.  Action 
by  W.  P.  Farley  and  Heber  Skinner,  partners 
as  Farley  &  SUnner,  against  the  St  Lonia^ 
Iron  Mountain  &  Southern  Hallway  Company. 
Judgment  for  plaintiflb,  and  defendant  appeals. 
Dismissed.  Vincent  M.  MUes,  of  Ft  Smith, 
Ark^  for  plaintifF  in  error.  Seymour  Biddle^ 
of  Vinita,  for  defendants  in  error. 

KANE,  J.  This  cause  comes  on  bi  be  beaid 
on  motion  to  dismiss  the  appeal  of  the  plain- 
tiff in  error,  upon  the  following  grounds:  (1) 
That  the  case-made  of  the  plaintiff  in  error 
herein  was  not  served  upon  the  defendants  in 
error,  or  upon  either  of  the  defendants  tn  error, 
or  upon  their  attome;r>  within  three  days  after 
the  rendition  of  the  judgment  herein  appealed 
from,  nor  did  the  court  or  the  judge  thereof, 
extend  the  time  for  making  and  serving  said 
case-made.  (2)  Tliat  no  order  of  the  court  in 
which  said  judgment  was  rendered  was  made 
by  the  court  by  the  judge  thereof,  and  filed 
or  enter^  of  record  herein,  extending  the  time 
within  which  the  plaintiff  In  error  should  make 
and  serve  ease-made  herein,  and  tliat  said  case- 
made  was  not  served  ui>on  the  defendants  in 
error,  or  either  of  them,  or  upon  their  attor- 
ney, within  three  days  from  and  after  the  rendi- 
tion of  the  judgment  herein  appealed  from.  A 
great  many  cases  by  this  court  sustain  the  con- 
tention of  counsel  for  defendants  In  error.  Tlw 
motion  to  dismiss  must  be  sustained.  All  tiu 
Justices  concur. 


WTLIB  BIPQ.  00.  V.  CITY  OF  WANN. 
(Supreme  Court  of  Oklahoma.  Nov.  4,  1913.) 
Error  from  District  Oourt«  Nowata  County; 
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T.  L.  Brown,  Jadge.  Action  between  the  Wy- 
lle  Mannfactnrlng  Company  and  the  City  ol 
Wann.  Prom  the  judgment  the  Wylle  Man- 
afocturlng  Company  brings  error.  Reversed 
and  remanded.  Bematein  St  Splen,  of  Okla- 
homa City,  for  plaintiff  in  error.  W.  D. 
Hvmphrey,  of  Nowata,  for  defendant  in  error. 

PEB  CURIAM.  The  plaintiff  In  error  In- 
sists that  the  judgment  of  the  lower  court 
should  be  reversed  and  modified-  The  defendant 
in  error  confeeseg  error,  and  asks  that  it  be 
rerersed  and  remanded  for  a  new  triaL  The 
case  1^  be  rerarsed  and  remanded  for  a  new 
triaL 


Ex  parte  BLYTHE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Dec  13,  1913.)  Habeas 
Corpus  Proceedings  from  Ottawa  Coiin^.  Ha- 
beaa  corpus  by  Henry  Blythe.  Writ  dismissed. 
A.  N.  Whiteside,  of  Afton,  for  plaintiff  in  er- 
ror. C.  J.  Davenport,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  This  is  a  companion  case 
to  A— 1712.  Bx  parte  Chandler,  Infra,  and  for 
the  reasons  given  in  that  case  the  application 
for  the  writ  of  habeas  corpus  is  dismlsaed. 


BROWN  T.  STATE.  (Criminal  Conrt  of 
Appeals  of  Oklahoma.  Nov.  16,  1913.)  Ap- 
peal from  County  Court,  Jefferson  County:  B. 
T.  Price,  Judge.  Link  Brown  was  convicted 
of  having  intoxicating  liquors  in  hia  poaBesslon 
with  intent  to  sell,  and  appeals.  Reversed. 
Ghas.  A.  McBrian.  of  Bipon,  Cal.,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  and  Smith 
G.  Matson,  Asst  Atty.  Gen.  (C.  J.  Davenport, 
Asst.  Atty.  Gen.,  of  counsel),  for  the  State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  on  an  information  which 
charged  that  the  defendant  did  have  in  his  pos* 
session  intoxicating  liquor  with  the  unlawful 
intent  to  sell,  barter,  give  away,  or  otherwise 
furnish,  contrary  to,  etc  On  the  14th  day  of 
October,  1912,  judgment  was  entered,  and  the 
defendant  was  sentenced  to  be  confined  in  the 
county  jail  (or  a  term  of  30  days  and  that  he 
pay  a  one  of  $150.  The  evidence  shows  that 
the  defendant  lived  on  a  farm ;  that  the  sheriff 
and  deputy  sheriff  went  to  bis  plac&  and  found 
no  liquor  in  the  house  or  bam,  but  found  a  jug 
and  a  dozen  quarts  of  whisky  concealed  in 
some  com  shocks  and  in  a  bunch  of  bear  grass. 
There  were  tiiree  or  four  other  men  at  the  de- 
fendant's place ;  they  were  cotton  pickers.  The 
defendant  did  not  claim  the  whisky  as  his,  bat 
said  to  the  sheriff  that  he  guessed  that  the  cot- 
ton pickers  had  slipped  it  in  the  com  shocks. 
The  land  that  the  liquor  was  found  on  did  not 
belong  to  the  defendant.  There  was  no  evi- 
dence tending  to  show  the  payment  by  the  de- 
fendant ot  uie  special  tax  required  of  liqnor 
dealers  by  the  United  States,  or  connecidng  the 
defendant  with  the  intention  to  sell,  barter, 
give  away,  or  otherwise  furnish  the  same.  At 
the  close  of  tile  state's  testimony  tiie  defend- 
ant moved  to  direct  a  verdict  of  acquittal.  It 
is  onr  opinion  that  the  evidence  offered  on  be- 
half of  the  state  wholly  fails  to  prove  the  of- 
fense diarged,  for  the  reason  that  no  actual 
or  eonstmctive  possession  by  the  defraidant  of 
intoxicating  liquors  as  charged  has  been  shown 
by  the  evidence,  nor  is  there  any  evidence  tend- 
ing to  show  an  unlawful  intention  to  violate 
provisions  of  the  prohibition  law.  However, 
niK>n  a  charge  of  Uiis  kind,  in  order  to  prove 
an  intent  to  violate  the  probibitiou  law,  pos- 
session of  intoxicating  liquors  must  first  be 
shown.  That  was  not  done  in  this  case.  For 
this  reason,  the  evidence  la  insuflScient  to  sup- 
port the  verdict.  The  judgment  Of  oniTiction 
If  therefost  i«vene& 


CASE  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Nov.  29,  1913.)  Appeal 
from  County  Court,  Jefferson  County;  B.  T. 
Price,  Judge.  Aaron  Case  was  convicted  of 
vagrancy,  and  brings  error.  Affirmed.  Ham- 
ilton  de  Saye.  ot  Waurika,  for  plaintiff  In  er- 
ror. Chas.  West,  Atty.  Gen.,  and  C-  J.  Daven- 
port, Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  upon  an  information 
charging  vagrancy.  The  jury  returned  a  ver- 
dict of  guilty,  and  fixed  the  punishment  at  a 
fine  of  $10.  In  our  opinion,  there  is  no  merit 
in  the  appeal.  The  judgment  is  therefore  af- 
firmed.  Mandate  forthwith. 


Ex  parte  CHANDLER.  (Criminal  Court  ot 
Appeals  of  Oklahoma.  Dec  13,  1913.)  Ap- 
pucation  of  Charlie  Chandler  for  writ  of  habeas 
corpus.  Petition  dismissed.  A.  N.  Whiteside, 
of  Afton,  for  plaintiff  In  error.  C.  J.  Daven- 
port, Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  original  applica- 
tion for  the  writ  of  habeas  corpus,  filed  in  this 
court  on  the  27th  day  of  April,  1812.  The 
petition  alleges  that  Cnarlie  C^handlu'  was  un- 
lawfully restrained  of  hia  liberty  at  tbe  time 
in  the  county  jail  of  Ottawa  couni?.  It  ap- 
pears  that  he  bad  been  tried  before  a  justice  of 
the  peace  on  a  misdemeanor  charge,  and  had 
been  committed,  and  was  at  the  time  in  the  cus- 
tody cif  the  sheriff;  the  commitment  requlrlog 
him  to  pay  a  fine  of  $26  and  the  service  of 
30  days  in  the  county  jail.  The  petition  was 
never  presented  to  any  member  of  this  court 
for  the  purpose  of  securing  bail  pending  the  de- 
termination of  tiie  same,  and  the  atiention  of 
the  court  was  not  called  to  the  matter.  More 
than  12  months  having  elapsed  since  the  fil- 
ing of  the  petition,  and  a  much  longer  period 
than  that  which  the  prisoner  could  have  been 
confined,  no  good  purpose  can  now  be  served 
by  discussing  the  pnipoBitions  the  petition  In- 
tends to  raise.  No  briefs  were  ever  filed  on 
behalf  of  petitioner,  and  no  appearance  made 
for  argument  or  otherwise.  It  is  evident  that 
the  cause  has  been  abandoned.  It  is  the  duty 
of  counsel  applying  (or  the  writ  of  habeas  cor- 
pus to  present  their  petition  to  the  conrt  or 
some  member  thereof  when  the  same  is  filed. 
If  this  is  not  done,  the  application  is  placed  on 
the  docket  and  reached  in  the  due  course  of 
business.  These  petitions  should  have  been  de- 
termined a  year  ago,  and  would  have  been  if 
counsel  had  followed  these  suggestions.  The 
petition  la  dismissed  for  foilnra  to  prosacnte. 


DAVIS  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Dec  13,  1913.)  Appeal 
from  County  Court,  Woodward  County;  Clyde 
H.  Wyand,  Judge.  Gordon  Davis  was  convict- 
ed of  conspiracy  to  defraud,  and  appeals.  Af- 
firmed. Appelget  ft  Herod,  of  Woodward,  for 
plaintiff  in  error.  C  J.  Davenport,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Gordon 
Davis,  was  convicted  at  the  July,  1912,  term 
of  the  county  court  o(  Woodward  county  on 
a  charge  of  conspiring  with  another  to  defraud 
one  Gustave  Dahlka  of  certain  real  estate  sit- 
uated in  said  county,  and  his  punishment  fixed 
at  imprisonment  in  tiie  county  jail  for  a  period 
of  6  months  and  a  fine  of  $300.  A  ttiorougb 
reading  of  this  record,  and  careful  considera- 
tion of  the  facts  disclosed  thereby,  lead  unerr- 
ingly to  the  conclusion  that  no  miscarriage  of 
justice  has  resulted  by  the  conviction  in  this 
case.  It  is  ooe  of  the  few  cases  which,  in  our 
judi^ment,  should  be  affirmed  without  delay  or 
hesitation.  The  judgment  is  affirmed,  with  in- 
structions to  tbe  trial  court  to  causa  ttia  same 
be  carried  into  axecutlon. 
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ELLIOT  T.  STATB.  (Criminal  Ooart  of 
Appeals  of  Oklahoma.  Not.  16,  1913.)  Appeal 
from  County  GoTiTt,  Stepbens  County;  W.  H. 
Admire,  Judge.  Carsie  Elliot  was  convicted  of 
an  unlawful  conveyance  of  intoxicating  liquors, 
and  appeals.  Affirmed.  Wilkinson  &  Morris, 
of  Duncan,  for  plaintiff  in  error.  Gliaa.  West, 
Atty.  Oen.,  and  O.  J.  Davenport  Aait  Atty. 
Gen.,  for  tbe  State. 

FEB  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  county  court  of 
Stephens  county  on  tbe  13th  day  of  August, 
1912,  in  which  appellant  was  found  guilty  of  the 
unlawful  conveyance  of  intoxicating  liquors,  and 
bis  punishment  assessed  at  a  fine  of  $100  and 
impnsonment  in  the  county  jail  for  a  period  of 
120  days.  The  evidence  shows  that  appellant 
waa  arrested,  driving  through  Stephens  county 
in  a  buggy  in  which  ne  had  a  salt  case  with  24 
pints  of  whisky  in  it  The  defendant  offered  no 
testimony.  After  a  careful  examination  of  the 
rarious  questions  raised,  we  are  satisfied  that 
under  weU-settled  rules,  sastained  and  nidield  ta 
the  decisions  of  this  court,  no  error  waa  commit 
ted.  The  judgment  is  tlierefore  afBimed.  Man- 
date Cortliwlth. 


ELLIOirr  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec  13.  1918.)  Appeal 
from  County  Court,  Stephens  Coun^;  W.  H. 
Admire,  Judge.  Carste  Elliott  was  convicted  of 
having  unlawful  xusseasion  of  intoxicating  liq- 
uors, and  appeals.  Dismissed.  Wilkinson  « 
Morris,  of  Duncan,  for  plaintiff  In  error.  C  J. 
Davenport,  Asst  Atty.  Gen.,  (or  the  State. 

PER  CURIAM.  The  pl^tiff  in  error,  Carsie 
Elliott,  was  convicted  at  the  October,  1912,  term 
of  the  county  court  of  Stepbens  county  on  a 
charge  of  having  unlawful  poBsession  ok  intox- 
icating liquors  with  intent  to  sell  the  same,  and 
his  punlanment  fixed  at  a  fine  of  $200  and  im- 
prisonment in  the  county  jail  for  a  period  of  90 
days.  The  appeal  was  filed  in  this  court  on  the 
1st  day  of  December,  1812.  On  tbe  4th  day  of 
December,  1913i  counsel  for  plaintiff  in  error 
filed  a  motioD  to  dismiss  the  appeal  and  asked 
that  mandate  be  issued  forthwith.  The  motion 
is  sustained  and  the  appeal  accordingly  dis- 
missed. TliB  clerk  is  dliected  to  inoe  mandate 
fortiiwltb. 


MURPHY  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec.  16,  1913.)  ^peal 
from  County  Court,  Jackson  County;  B.  N. 
Woodson,  Judge.  Pink  Murphy  was  convicted 
of  gaming,  and  appeals.  Asirmed.  Lawson  & 
Dabney,  of  Altus,  for  plaintiff  In  error.  Smith 
C.  MatBon,  AsaL  Atty.  Gen.,  and  Herbert  M. 
Peck,  of  Oklahoma  City,  for  the  State. 

PER  CURIAAL  Tbe  plaintiff  in  error,  Pink 
Murpby,  was  convicted  at  the  January,  1912, 
term  of  the  county  court  of  Jackson  county  on 
a  charge  of  gaming,  and  bis  punishment  fixed  at 
a  fine  of  ¥250  and  imprisonment  in  the  counter 
jail  for  a  period  of  60  days.  Upon  a  careful 
examination  of  the  record,  we  are  of  the  opinion 
that  the  judgment  should  be  affirmed ;  and  it  is 
io  ordered. 


STICH  T.  CITY  OF  STILLWATER.  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  Nov.  17, 
1913.)  Appeal  from  County  Court,  Payne 
County;  W.  H.  Wilcox,  Judge.  M.  A.  Stick 
was  convicted  of  violatiDg  a  prohibitory  ordi- 
nance, and  appeals.  Affirmed.  J.  M.  Springer, 
of  Stiuwater,  for  plaintiff  in  error.  Chester  H. 
Lowry,  of  Stillwater,  for  defendant  in  error. 

PER  CURIAM.  The  plaintiff  in  error,  M.  A. 
Sticb,  was  tried  and  convicted  in  the  county 
court  of  Payne  count/  at  tbe  April.  1912,  term 


on  a  cba^  of  seHInf  IntozicatiBr  UqiMMrIn  vio- 
lation of  the  city  ordinance  the  trial  being  de 
novo  upon  an  appeal  by  tbia  plaintiff  in  etnr 
from  tbejudgment  of  th«  city  ooart  ot  Still- 
water. The  punishment  was  fixed  at  a  fine  of 
$100  and  imprisonment  in  the  dty  jail  for  a 
period  of  30  days.  A  careful  examination  of  the 
record  discloses  no  error  prejodidal  to  the  sob- 
stantial  rights  of  tlie  plaintiff  in  Kror.  Tbe 
judgment  of  the  trUl  court  is  tiwrebm  af- 
firmed. 


WHEELEB  V.  STATE.  (Criminal  Court  ef 
Appeals  of  OkIah<»na.  Dec.  13,  1913.)  Appeal 
from  County  Court,  Love  County;  B.  A 
Keller,  Judge.  M.  O.  Wheeler  was  convicted  of 
violating  tbe  prohibition  law,  and  appeala.  Af- 
firmed. B.  C.  Ltwadon,  of  Marietta,  (or  plaintiff 
In  error.  CSiaa.  West,  Atty.  Gen^  and  Sodth  C 
Matson  and  C  J.  Davenport,  A«t.  Attja.  Gen_ 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  errm  wv 
tried  and  convicted  upon  an  information  wliicfa 
charged  the  unlawful  sale  of  intoxicating  liquor 
to  E.  P.  Gilliam.  On  the  17th  day  of  Joly,  1»12, 
he  was  sentenced  to  Im  confined  In  the  count; 
Jail  for  SO  days  and  to  pay  a  fine  of  9S0.  On 
this  appeal  it  is  contended  that  the  verdict  of 
tbe  jury  is  contrary  to  tbe  evidence.  The  com- 
plaining witness  swore  positively  to  tbe  pur- 
chase. Defendant  denied  the  sale  and  offered 
proof  of  an  alibi.  The  cases  are  very  rare  ia 
which  this  court  has  reversed  Jadgm^ts  upon 
the  ground  that  the  verdict  is  contrary  to  the 
evidence,  and  it  Is  only  In  a  case  where  the 
evidence  is  plainly  Insufficient  to  warrant  the 
finding  of  the  jury  that  the  verdict  will  be  dis- 
turbed. It  is  our  opinion  that  the  verdict  in  this 
case  is  sufficiently  sustained  by  die  eridenct 
The  judgment  of  conviction  is  tlierefore  af- 
firmed. 


WILSON  T.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec  16,  1913.)  Appeal 
from  County  Court  Jackson  County;  B.  N. 
Woodson,  Judge.  Pink  Wilson  was  convicted 
of  gaming,  and  appeals.  Affirmed.  Lawson  t 
Dabuey,  of  Altus,  for  plaintiff  in  error.  Smith 
C.  Matson,  Asat  Atty.  Gen.,  and  Herbm  Bf. 
Pedt,  of  Oklahoma  City,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error.  Pink 
Wilson,  was  convicted  at  the  January,  1912, 
term  of  the  county  court  of  Jackson  county  for 
gaming,  and  bis  punishment  fixed  at  a  fine  of 
$100  and  imprisonment  in  the  county  jail  for  a 
period  of  30  days.  Uiran  a  careful  examination 
of  tbe  record,  we  are  of  opinion  that  the  judg- 
ment should  be  affirmed ;  and  it  is  so  ordered. 


WRIGHT  et  aL  v.  State.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Dec  20,  1913.)  Appnl 
from  CouniT  Court,  Murray  County;  Har- 
ry W.  Fielding,  Judge.  Frank  Wright  and  an- 
other were  convicted  of  playing  poker,  and  ap- 
peal. Affirmed.  G.  N.  Allen  and  Walter  E. 
Latimer,  both  of  Sulphur,  for  plaintiffs  in  er- 
ror. Cbas.  West,  Atty.  Oen.,  and  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.  (Jos.  L.  Hull,  of  OUaiioma 
City,  of  counsel),  for  the  State. 

PER  CURIAM.  Plaintiffs  in  error  were  in- 
dicted in  the  district  court  of  Murray  county 
December  16,  1911,  for  the  offense  of  playink 
poker,  which  indictment  was  duly  transferred 
to  the  county  court  of  said  county.  On  October 
8,  1912.  the  case  came  on  for  triaL  The  jury 
returned  a  verdict  of  guilty  as  charged.  On  Oc- 
tober, 14,  1912,  tbe  conrt  rendered  jadgmeot, 
and  sentenced  each  of  the  defendants  to  pay  a 
fine  of  ^0.  To  reverse  the  judgment  tbe  de- 
fendants appealed.  We  have  examined  tbe  rec- 
ord, and  we  do  not  find  that  It  contains  any  er- 
ror pnjudicial  to  the  substantial  xi^ts  of  tlia 
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defendaots.  The  jadgment  of  the  county  court 
of  Murray  conntr  is  Uierefm  in  all  thhigi  af- 
firmed. 


YATES  T.  STATE.   (Criminal  Court  of  Ap- 

fieala  of  Oklahoma.  Dec  IS,  19130  Appeal 
rem  Count?  Court,  Payne  County ;  W.  H.  Wil- 
cox, Judge.  J.  B.  Yates  was  convicted  of  11- 
t>el,  and  appeals.  Beveraed.  P.  D.  Mitdiell  and 
Robt.  A.  Lowry,  both  of  StUlvater,  for  plaintiff 
in  error.  Smith  O.  Matsoa  and  B.  E.  Qish,  Asst 
^ttys.  Geo.,  for  the  State. 

PER  CURIAM.  Plaintiff  In  error,  J.  E. 
"Vates,  was  convicted  In  the  county  court  of 
I^ayne  county  in  Jnne,  1912;  on  a  chargs  of  libel, 
and  his  pnmshment  fixed  at  a  fine  of  $300  and 
imprisonment  in  the  county  Jail  for  a  period  of 
3  mouths.  Among  other  grounds  for  reversal  by 
counsel  in  this  case  is  the  followiug  instruction 
siven  by  the  court:  "If  you  find  »om  the  evi- 
dence beyond  a  reasonable  doubt  each  and  every 
material  allegation  of  the  information  to  be  true, 
«xcept  the  charge  in  such  information  that  de- 
fendant by  such  publication  intended  to  charge 
«nd  did  chat^e  that  R.  E.  Grant  is  an  adulterer, 
then  you  should  acquit  the  defendant  unless 
you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  article  so  published  contained 
charges  other  than  adultery  concerning  the  said 
R.  B.  Grant  which  were  not  true,  and  which 
-were  Ubeloua  within  the  definition  heretofore 
given  you."  This  instruction  was  calculated  to 
confuse  the  Jur^  and  is  meanini^eas.  It  should 
not  have  been  given  in  the  form  presented.  It  is 
the  duty  of  the  court  to  give  clear-cut,  concise  In- 
4tructiona  After  a  careful  reading  of  this  rec- 
ord, we  are  of  opinion  that  the  time  of  the  court 
and  jury  and  the  money  of  the  taxpayers  of 
Payne  county  could  be  used  to  better  advantage 
than  the  prosecution  of  such  cases  as  this  ap* 
pears  to  be.  Apparently  there  is  little  merit  to 
«itber  aide  of  tms  controversy.  The  judgment 
is  reversed,  and  cause  remanded  for  a  new  trial. 

HOLCOMB  V.  HOLGOMB  et  al.  (Supreme 
0>urt  of  Washington.  I>ec.  fi,  1913.)  Depart- 
ment 1.  Appeal  from  Superior  Court,  King 
Oiunty;  Boyd  J.  Tallman,  Judge.  Action  for 
divorce  by  Augustus  H.  Holcomb  against  Flor- 
ence E.  Holcomb,  with  cross-complaint  by  de- 
fendant, also  making  one  Charles  K.  McCoy  a 
party.  Judgment  for  defendant,  and  plaintiff 
and  McCoy  appeal.  Affirmed.  Herbert  E. 
Snook,  of  Seattle,  for  appellant  Holcomb.  F.  B. 
Knowles,  of  Seattle,  for  appellant  McCoy. 

MAIN,  J.  The  title  of  this  action  indicates  Its 
purpose.  The  plaintiff  in  his  complaint  as  a 
ground  for  divorce  alleges  facts  tending  to  show 
incompatibility  of  temperament  and  prays  for  a 
decree  of  dlTorefc  The  defendant  appeared  and 


filed  a  cross-complaint,  !n  which  she  cfaar^ed  the 
plaintiff  with  cruel  treatment  and  alleged  that 
certain  real  property  waa  held  by  herself  and 
the  plaintiff  under  a  contract  of  purchase  from 
one  Charles  K.  McCoy.  She  prayed  for  a  de- 
cree dissolving  the  bonds  of  matrimony  and  that 
the  community  property  should  be  awarded  to 
her.  By  the  crose-comi^aint,  Charles  K.  Mc- 
Coy was  Diade  a  party  to  the  action  and  appear- 
ed by  answer,  In  whi<^  be  allied  that  the  rights 
of  the  plaintiff  and  defendant  under  the  contract 
of  purchase  had  been  forfeited  and  terminated. 
The  cause  waa  tried  to  the  court  without  a  jury. 
At  the  condnrion  of  the  trial  the  court  entered 
a  Judgment  in  favor  of  the  defendant  npon  her 
cross-complaint,  and  decreed  that  she  be  award- 
ed certain  community  property,  which  consisted 
of  the  contract  of  purchase  from  McCoy  and  cer- 
tain household  furnishings.  It  was  also  adjudge 
ed  that  the  contract  had  not  been  forfeited  or  ter- 
minated. The  only  questions  here  for  determi- 
nation, as  in  the  suiierior  court,  are  those  of  fact. 
The  trial  court  found  the  facts  to  be  substan- 
tially as  alleged  by  the  defendant  in  her  croes- 
complaint.  A  detailed  review  of  the  evidence 
could  serve  no  pcAslble  useful  purpose.  It  Is 
sufficient  to  say  that  a  reading  of  the  transcript 
of  the  testimony  as  contained  in  the  statement 
of  facta  demonstratea  that  the  conelnrion  of  the 
trial  court  was  right  The  judgment  will  be  af- 
firmed.   

CROW,  a  J.,  and  ELLIS,  GSADWiOK, 
and  OOSB,  JJ.,  concur. 


NEW  ENGLAND  NAT.  BANK  v.  DREW- 
BRY  et  al.  (Supreme  Court  of  Washington. 
Nov.  15,  1913.)  Department  2.  Appeal  from 
Superior  Court,  Thurston  County;  John  R. 
Mitchell,  Judge.  Action  by  the  New  England 
National  Bank  against  H.  O.  Drewery  and  oth- 
ers. Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed.  Geo.  H.  Funk,  of  Olympia, 
for  appellant.  Thomas  M  Vance  and  H.  L. 
Parr,  both  of  Olympia,  for  respondents. 

PER  CURIAM.  An  examination  at  the  rec- 
ord in  this  case  discloses  that  It  la  identical  with 
National  Bank  of  Commerce  v.  Drewery,  70 
Wash.  677,  127  Pac.  102;  the  note  here  sued 
upon  being  a  second  note  given  in  the  same 
transaction  there  referred  to.  Both  cases  raise 
the  same  issues  upon  like  law  and  facts,  resulting 
in  like  judgments.  The  only  difference  between 
the  cases  is  in  the  party  plaintiff  and  in  the  wit- 
nesses relied  upon  by  plaintiff  to  sustain  its 
cause  of  action.  The  witnesses  are  different,  but 
the  essential  facts  are  the  same.  For  Onia  rea- 
son, we  do  not  deem  it  necessary  or  helpfol  to 
discuss  the  appeal  farther,  as  all  the  points  now 
suggested  were  urged  and  disposed  of  in  the  ac- 
tion npon  the  firat  note.  The  Jodgmenft  Ig  af- 
finned. 
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ABANDONMENT. 

See  Dedication,  J  68;  Husband  and  Wife.  t| 
808-818;  Tendorand  Pnreha8er,J97;  Wa- 
ters and  Water  Coarsek,  f|  IBl,  152. 

ABATEMENT  AND  REVIVAL 

See  Parties.  S  Bi;  Statntes.  {  276. 

IL  AROTHEB  AOTXOIT  PENDIirO. 

1 17  (Colo.App.)  The  fact  that  a  former  suit 
ia  pending  is  a  matter  of  defense  which  must 
be  pleaded  to  be  available,  or,  if  there  are  do 
formal  pleadings  as  in  probate  proceedings, 
mnet  he  raised  by  proper  objection  at  the  trial 
In  the  probate  court,  and  cannot  be  first  raised 
on  appeal  to  the  court  of  appeali— Biown'i  Ba- 
tate  T.  Stair,  136  P.  1008. 

ABORTION. 

Sea  Hdmldd^  II  18,  65. 

1 1  (Kan.)  As  used  in  Gen.  St  1909,  {  2D82, 
relative  to  the  crime  of  abortion,  the  words 
"abortion"  and  "ndsearriage"  arepracticaU; 
^lU^mocB  in  thedr  use.— State  t.  Harris,  186 

ABSTRACTS  OF  TITLE. 

See  Vendor  and  Purchaser,  |  187. 

ACCEPTANCE. 

Sea  Dedication,  |  81;  Sales,  ||  151-18L 

ACCORD  AND  SATISFACTION. 

See  PaTioeiit;  Release;  Warehousemen,  i  25. 

ACCOUNT. 

See  Dismissal  and  Nonsuit,  {  19 ;  Limitation  of 
Actions,  I  28;.  Principal  and  Agent,  i  78. 

I.  XIGKT  or  AOnOir  AHD  DEFEmES. 

I  I  (Or.)  The  makers  of  a  note,  soed  thereon 
by  the  payee,  cannot  file  a  complaint  in  etiuity 
in  the  nature  of  a  cross-bill,  under  L.  O.  X.  f 
390.  for  an  accounting  for  the  proceeds  of  sales 
of  lumber  which  they  intrusted  to  him  to  sell, 
with  an  agreement  that  he  should  credit  the 
proceeds  on  the  note,  which  he  failed  to  do; 
fraud  not  being  alleged,  nor  a  discovery  sought, 
and  it  not  appearing  the  account  is  so  compli- 
cated that  it  cannot  be  settled  fn  an  action  at 
law^HaaUnd  v.  Miller.  136  P.  9. 

ACCOUNT  STATED. 

See  Limitation  ot  Actions.  |i  29,  ISl;  Sales, 
f  34a 

ACKNOWLEDGMENT. 

See  Chattel  Mortgages,  |  61 ;  Homestead,  i  46 ; 
Limitation  of  Acdona.  |  148. 


n.  TAKXKO  AMD  OERTIFIOATE. 

»22  (Okl.)  When  a  notary  falsely  certifies 
that  he  knows  a  person,  or  certifies  that  he 
knows  a  person  on  mere  introduction,  or  takes 
an  acknowledgment  without  the  i>erson  actual- 
ly appearing  before  him,  he  is  guilty  of  neg- 
ligence.—State  Nat.  Bank  v.  Mee,  136  P.  758. 

y9  (Colo-App.)  Under  Rev.  St.  1908,  I  684, 
B.  1,  2,  enumerating  officers  authorized  to 
take  acknowledgments  and  requiring  a  certifi- 
cate of  authentication  thereto,  held  that,  where 
the  clerk's  certificate  did  not  afflrmatively  show 
the  authority  of  a  justice,  the  acknowiedgment 
was  defective,  and  insnffiment.— In  re  PaoL  186 
P.  476. 

148  (Okl.)  That  tbe  act  of  a  notary  In  tak- 
ing an  acknowledgment  is  purely  miniaterial  does 
not  justify  him  in  failing  to  give  due  considera- 
tion to  the  discharge  of  his  duty  in  respect 
thereto.— State  Nat  Bank  v.  Mee,  136  P.  758. 

Where  a  notary  made  a  false  certificate  to  a 
deed,  and  a  person  presented  snch  deed  with  a 
forged  check  at  a  bank,  and  secured  payment  of 
the  cbeck  partially  on  the  strength  of  the  cer- 
tificate, held  that  the  notary  was  not  liable  to 
the  bank  for  tbe  loss.— Id. 

m.  OPEBATIOM  A3a>  EFFECT. 

i  57  (Or.)  Under  L.  O.  L.  M  7109-7111,  a 
deed  executed  in  New  Jersey,  before  a  commis- 
sioner of  deeds,  not  certified  to  have  been  exe- 
cuted according  to  its  laws,  was  not  a  suffident 
deed  each  as  a  vendee  was  entitled  to.— Snol- 
hoff  T.  Mark,  186  P.  898. 

ACTION. 

See  Abatement  and  Revival;   Dismissal  and 
Nonsuit. 

JX.  EATUHE  ANB  FOBSC 

1 28  (CoIo.App.)  One  entitled  to  enforce  a 
constructive  trust  raised  by  law  may  either 
enforce  the  trust  or  waive  the  tort  upon  which 
it  is  founded,  and  sue  in  assumpsit  for  tbe  val- 
ue of  the  property  wrongfully  taken  or  with- 
faeId.~-Brown's  Estate  v.  Stair,  186  P.  1003. 

i  32  (Mont.)  While  tbe  common-law  forms  of 
action  are  abolished,  the  principles  underlying 
them  have  not  been  changed. — Maronen  v.  Ana- 
conda Copper  Mining  Co.,  136  P.  968. 

m.  JOINDER,  SPUTTIirO.  OOESOU- 
DATION,  Anna  SEVERANCE. 

S  38  (Colo.)  Complaint,  in  an  actios  for  fail- 
are  to  comply  wlUi  the  terms  of  a  loan  con- 
tract, with  prayer  for  aped&c  performance,  or 
in  tbe  alternative  for  a  rescission  of  the  agree- 
ment, held  to  state  a  single  cause  of  action 
against  the  Individual  defendant- McKeown  v. 
Lawrence,  136  P.  1014. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 
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ADMINISTRATION. 

See  Bxeeaton  aod  Admiolatraton. 

ADMISSIONS. 

See  FbadliiK  H  214,  S78. 

ADULTERY. 

See  Grimlnal  Law,  ||  664, 1186;  Jadsment,  I 
761. 

f  1 1  (OU.Gr.App.)  In  an  adultery  caae,  evi- 
dence of  a  trip  to  Kansas  made  by  defendant 
and  the  proaecoting  witness'  wife  held  properly 
admitted,  where  each  trip  was  a  part  of  their 
general  plan  to  have  aexual  intercourse  and 
tended  to  explain  the  purpose  of  their  being  to- 
gether in  Oklahoma.— Woodr  t.  State,  186  P. 
480. 

f  14  (Oki.Cr.App.)  Evidence  in  an  adnltery 
case  Aeid  sufficient  to  establish  the  corpus  delic- 
ti and  sustain  a  conviction.— Woody  t.  State, 
136  P.  430. 

ADVERSE  POSSESSION. 

See  Highways,  |  1 ;  Taxation,  |  8St^ 

I.  NATITBE  AKD  BEQinSXTES. 

(A)  Ae««taltlon  of  Rlshta  br  PMMrt»tlOB 

Im  Gener*!. 

§  7  (Or.)  Adverse  possession  of  land  in  a  wag- 
on road  allotment  for  ten  years  after  the  allot- 
tee's selection  under  the  grant  was  approved  by 
the  Department  of  the  Interior  heU  to  vest  a 
fee-simple  title  in  the  adverse  holder  as  against 
the  allottee.— Shane  t.  Catron,  136  P.  20. 

One  claiming  title  to  land  by  adverse  posses- 
Fion  for  ten  years  against  all  persons,  bat  recog- 
nizing the  superior  title  of  the  United  States, 
and  seeking  in  good  faith  to  acquire  that  title, 
may  assert  such  advene  poaaewion  as  against 
any  person  claiming  to  be  an  owner  tuder  a 
prior  grant.— Id. 

f  13  (Idaho)  A  party  who  had  been  in  notori- 
ous, adverse  possession  for  more  than  &ve  years 
continuously,  and  had  paid  the  taxes  assessed 
and  made  improvements,  held  to  have  acquired, 
title  by  adverse  possessiou.— Johnscm  v.  Sowden, 
136  P.  1136. 

(O)  visible  am«  Hotorloas  Fonsessloii. 

I  31  (Kan.)  Where  a  landowner  holds  up  to  a 
fence  claiming  it  as  his  boundary^  and  does 
nothing  inconsistent  with  such  claim,  his  oc- 
cupancy is  adverse,  though  the  adjoining  owner 
supposes  be  intends  to  claim  only  what  he  ac- 
tnaUy  owns.— Peterson  v.  HolUs,  136  P.  258. 

(P)  Hostile  ChMMoter  of  Possession. 

S  63  (Or.)  Possession  under  a  pretended  con- 
tract of  purchase  is  not  adverse.— Haberly  t. 
Treadgold,  13ti  P.  334. 

§  79  (Colo.App.)  A  "color  of  title"  on  which 
title  by  adverse  possession  may  be  based  is  a 
mere  pretence  of  title,  but  not  a  valid  title,  one 
which  purports  to  be  a  fcood  title,  but  ia  not  so 
in  fact;  and  that  a  tax  deed  is  void  on  its  face 
and  notice  of  application  therefor  was  not  given 
does  not  prevent  its  constituting  color  of  title. — 
Jackson  v.  Larson,  136  P.  81. 

'The  failure  of  the  grantee  in  a  tax  deed  to 
give  notice  of  the  application  therefor,  if  suffi- 
cient to  prevent  the  original  grantee  from  claim- 
ing title  by  adverse  possession  thereunder  be- 
cause of  bad  faith,  does  not  affect  such  a  claim 
by  a  purchaser  from  the  grantee. — Id. 

S  79  (Colo.App.)  A  treasurer's  tax  deed,  void 
on  its  face,  offered  as  color  of  title,  and  payment 
of  taxes  for  sevea  years  under  claim  and  color 
of  title  made  in  good  faith,  is  admissible  with- 
out showing  that  notice  of  intention  of  the  gran- 
tee to  apply  for  auch  a  deed  had  been  given  aa 
required  oy  law,  or  that  the  assessed  value  of 


the  property  was  aneh  u  to  make  tiie  ciTinc  of 
such  notice  imnecesaary.— Sedgwi<&  t.  Cnlp,  136 
P.  88. 

I  84  (Colo.App.)  The  failure  of  the  grantee  i4 
a  tax  deed  to  give  notice  of  his  apidication 
therefor,  rendering  the  deed  ineffectual  to  estab- 
lish paramonnt  atle.  Is  not  sufficient  to  diow 
want  of  good  faith  In  claiming  title  tliereiuide' 
by  adverse  post osdon.— Jackson  v.  Luson,  134 
P.  SL 

m.  PLBABniO,  EVIDEWOE,  TBIAIh 
Alfl>  REVIEW. 

i  f  15  (ColoA-pp.)  The  question  of  what  con- 
stitutes color  of  title  is  to  he  decided  by  the 
court  on  inspection  of  the  paper  title  presented, 
while  the  good  faith  of  the  party  claiming  there- 
under is  a  question  ef  fact— Jadaon  v.  lArson, 
186  P.  81. 

AFFIDAVITS. 

See  Criminal  Law,  I  603;  Depositions;  Ex- 
tradition, I  36;   Landlord  and  Tenant  H 
.  229,  28ff;  Process,  i  96;  Trial,  |  SSl 

AFFIRMANCE 

See  Sales,  f  121. 

AGENCY. 

See  Principal  and  AgenL 

AGRICULTURE. 

See  Corporations,  |  14;  Waters  and  Water 
Coones,  |  226. 

1 12  (Waah.)  Liens  filed  against  wheat,  de- 
scribing the  SQbJect-matter  as  half  of  a  sec- 
tion and  a  certain  crop  situated  thereon,  held 
void  for  indefinitnesa.— Northwestern  Grain  Co. 
T.  Kerr  Gifford  Warehouse  Co.,  136  P.  11S4 


ALIENS. 


See  Bseheat 


X.  DISABIUTIE8. 

1 9  (Idaho)  Under  Bev.  Codes,  ff  6701.  5702, 
held,  that  first  coauns  of  the  deceaaed  who  were 
resident  dtisens  of  the  United  States  were  enti- 
tled to  the  estate  as  against  a  closer  heir,  a  non- 
resident alien,  who  failed  to  make  claim  as 
provided  by  law. — Connolly  v.  Probate  Court  in 
and  for  Kootenai  County.  186  P.  209. 

{  10  (IdahoX  While  onder  Rev.  Codes.  |  6715. 
resident  aliens  may  take  equally  with  citixens  in 
all  cases  by  succession,  no  nonresident  alien  can 
take  by  auccesaion  anlesa  he  claims  sneh  suc- 
cession within  five  years  after  decedent^  death. 
—Connolly  t.  Probate  Court  In  and  for  Kootnai 
ConntyriSe  P.  205. 

ALIMONY. 

See  DlTOTCe,  ||  249,  286. 

ALLOTMENT. 

See  Indians, 

AMBIGUITIES. 

See  Statutes,  (  206. 

AMENDMENT. 

See  Appeal  and  Error,  SI  889,  1201;  Constitn- 
tional  Law,  B  7,  9;  Indictment  and  Infor- 
mation, 81  159,  161;  Pleading  ff  236-249; 
Statutes,  88  16,  107.  109,  121^141;  Trial,  ff 

408,  412. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  |  dO. 
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ANIMALS. 

See  Oarrien,  1  218;  Gonstitational  Law,  | 
2»3;  PubUc  Lands,  6  108;  RailroadB.  8S  305, 
434:  Sales,  {480;  TrespasB,  §  19;  Witness- 
es, I  255. 

S  10  (Mont)  A  brand  apon  an  animal,  al- 
though a  circamstance  to  be  considered  with 
others  as  tending  to  show  ownership,  is  not  pri- 
ma facie  aridence  of  ownership,  either  at  com- 
mon law  or  under  Bev.  Godes  JM  1191,  1783^ 
Cuerth  t.  Ariiogast,  136  P.  3^ 

ifll  (Idaho)  Bev.  Godes,  {§  1279-1282,  aa- 
thorizing  the  occumnt  or  proprietor  of  land  to 
take  np  treBpassii^  hogs  and  hold  same  until 
payment  of  uie  expenses  and  damages  and  60 
centB  per  head  additional,  and  prescribing  pro- 
cedure therefor,  held  wdid.— Fall  Creek  Sheep 
Co.  T.  Walton,  136  P.  438. 

I  95  (Idaho)  Evidence,  in  an  action  of  claim 
and  delivery  of  certain  bogs  taken  up  by  defend- 
ant and  held  pursuant  to  Rev.  Codes,  §|  12'&- 
1288,  autboriang  the  occupant  of  land  to  take 
up  uid  bold  trespassing  stock  for  payment  of 
expenses,  damages,  and  penalties.  Md  to  sus- 
tam  a  verdict  for  defendant— Fall  Creek  Sluep 
Co.  T.  Walton.  1B6  P.  438. 

ANNULMENT. 

See  WillB,  ||  227-327. 

ANSWER. 

See  Pleading. 

APPEAL  AND  ERROR. 

See  Certiorari ;  Courts,  SI  202,  207-251 :  Crim- 
inal Law,  8S  1024-1186:  Divorce,  1  184; 
Eminent  Dcunain,  {  263 ;  Exceptions,  Bill  of ; 
Executors  and  Administrators.  1  256 ;  Homi- 
cide, It  832-341 ;  Judjnnent,  I  QOS;  Justices 
of  tlie  Peace.  H  147-^4. 

I.  NATURE  AND  FORM  OF  REMEDY. 

S  14  (Colo.)  Under  Laws  1911,  p.  267,  IS  3, 
4,  and  Mills'  Ann.  Code,  fi  388a  (Code  Civ.  Proc. 
S  423),  held,  that  the  Court  of  Appeals  could, 
upon  dismissing  an  appeal  as  not  involving  an 
appealable  qnestioo,  In  an  action  transferred  to 
it  from  the  Supreme  Court  direct  entry  of  the 
action  as  pending  on  writ  of  error,  though  Laws 
1911,  18,  I  26,  enacted  at  the  same  session, 
repMled  aectiou  423.— People  v.  Court  ol  Ap- 
peals et  State  of  Colorado,  136  P.  45& 

MUls'  Ann.  Code,  S  388a  (Code  Otv.  Pzoc.  { 
423),  requiring  a  cause  diamissed  by  the  Su- 
preme Court  or  Court  of  Appeals  as  not  ap- 
pealable to  be  entered  as  pending  on  error,  does 
not  rrauire  the  Isatuuice  of  a  writ  of  error  or 
scire  facias,  where  appellees  joined  in  the  er- 
ror, and  appeared  In  the  Supreme  Court,  und  the 
case  was  afterwards  tranuerred  to  the  Court 
of  Appeals.— Id. 

m.  DEOI8ION8  BETIEWABLB. 

(C)  Amount  or  Talna  in  ContMxenr. 

{4?  (Kan.)  That  the  amount  In  controversy 

directly  affected  by  the  error  relied  upon  is  less 
than  $100  will  not  deprive  the  Supreme  Court 
of  jurisdiction,  where  there  is  a  fair  basia  for 
the  contention  that  the  error  affects  the  whole 
verdict  or  tbat  the  complainant  has  not  had  a 
fair  trial  upon  a  claim  involving  more  than 
$100.— Cardwell  t.  Union  Fa&  B.  Co.,  136  P. 
244. 

(ES)  Nature,  Scope,  and  Bfleet  of  Decision. 

1 1 1 0  (Or.)  No  appeal  lies  from  tbe  refusal  to 
crant  a  new  trial.— Abererombte  v.  Heckard, 
136  P.  875. 

1 117  (CnLApp.)  An  order  ^tending  tbe  time 
to  prepare  and  serve  a  bill  of  exceptions,  and 


relieving  defendant  from  an  alleged  default  In 
that  respect,  is  not  appealable. — Eranun  T. 
Stockton  Electric  R.  Co..  136  P.  52a 

S  1 17  (CaLApu.)  An  order  relieving  defendant 
of  its  aUegcd  default  in  falling  to  prepare  and 
serve  a  proposed  bill  of  exceptions  within  tlu 
time  prescribed  by  law  is  not  appealable. — 
Kramm  v.  Stockton  Electric  R.  Co.,  136  P.  534. 

V.  PRB8BNTATION  AND  RESERVA- 
TION INXfpWER  COURT  OF 
GROUNDS  OF  REVIEW. 

(A)  I.Mii«a  and  (^sestlonK  In  I<o«ver  Covirt. 

^  169  (Colo.App.)  Where  plaintiff  does  not 
raise  a  question  at  trial  or  upon  appeal  until 
after  oral  argument,  the  appellate  court  is  not 
inclined  to  consider  it  unless  it  is  necessary  to 
do  so  to  prevent  injustice.— Modem  Woodmen  of 
America  v.  International  Trust  Co.,  136  P.  806. 

§  171  (Okl.)  A  part^  will  not  be  permitted 
on  appeal  to  present  hia  case  on  an  entirely  dif- 
ferent theory  from  Uiat  upon  which  be  tried  the 
case  below.— Shuler  v.  Collins,  136  P.  752. 

{171  (OkL)  Plaintiff  in  error,  who  proceeds 
upon  one  theory,  and  loaea,  cannot  on  appeal 
recover  upon  some  other  theory.— Rhome  Muling 
Co.  V.  Farmers*  &  Mezchanta*  Nat.  Bank  of 
Hobart,  130  P.  1095. 

§  1 7 1  (Or.)  Where  the  case  was  tried  on  the 
theory  that  it  was  for  false  representations,  tbe 
Supreme  Court  will  not  consider  any  other  the- 
ory.—Cobb  V.  Peters,  136  P.  656. 

(B)  Objection,  nnd  Motions,  and  Bnllns* 

Tbereon. 

§  1 93  (Colo.App.)  Where  the  evidence  was  am- 
ply sufBcient  to  sustain  a  verdict  for  plaintiff 
as  for  money  had  and  received,  any  insufficieD- 
cy  of  complaint  attempting  to  state  a  cause  of 
action  for  money  had  and  received  held  not  to 
require  a  reversal  whore  it  was  not  attacked 
below  by  demurrer  or  objections  to  the  evidence. 
~R.  W.  English  Lumber  Co.  Hireen,  186  P. 
475. 

$  204  (Cal.)  Admission  of  evidence  not  object- 
ed to  below  will  not  be  reviewed.— Simoneau  v. 
Pacific  Electric  Ry.  Co.,  136  P.  644. 

8  236  (Ariz.)  Plaintiff  cannot  claim  that  an 
answer  did  not  allege  with  sufficient  particu- 
larity the  items  of  payment  set  op  with  the 
amounts  and  dates,  where  he  did  not  move  to 
correct  loch  defect  by  making  the  answer  more 
definite.— George  Fl^baugh  r.  Beeler,  136  P. 
1057. 

1 237  (Or.)  That  witnesses  testifying  as  to  tiie 
usual  method  of  piling  boxes  stated  their  opin- 
ions cannot  be  considered  where  no  motion  was 
made  to  strike  out  such  opinions.— Anderson  v. 
Meier  ft  Frank  Co.,  136  P.  660. 

(C)  Exception*. 

S  260  (Okl.)  A  ruling  on  an  objection  to  evi- 
dence could  not  be  reviewed  where  no  excep- 
tion was  taken.— Rbome  Milling  Co.  T.  Farm- 
ers' &  MfTcfaants*  Nat.  Bank  of  Hobart,  186 
P.  1095. 

I  263  (Mont)  Plaintiff  cannot  complain  of  a 
rming  that  a  certain  contract  was  valid,  where 
it  did  not  object  to  an  instmctim  submitting 
the  existence  of  such  contract,  and  reserve  an 
exception  to  an  adverse  ruling,  as  required  by 
Rev.  Codes,  I  7118.— De  Sandro  v.  Missoula 
Light  &  Water  Co.,  136  P.  711. 

{  263  (Okl.)  The  Supreme  Court  will  not  re- 
view an  instruction  where  it  was  not  excepted 
to.— Shuler  v.  Collins,  136  P.  752. 

(D)  Motlona  for  Nccv  Trlnl. 

{  284  (Okl.)  A  motion  for  new  trial  is  not  es- 
sential to  a  review  of  a  judgment  rendered  upon 
an  agreed  statranenC  of  beta.— St.  Louis  &  S.  F. 
R  Co.  V.  Nelson,  136  P.  S9a 
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1284  <OkU  A  motion  for  a  new  trial  ta  not 
essential  to  a  right  to  review  a  Judgment  noAet- 
ed  on  an  afrreed  itetement  which  eKmlnatnt 
qaeatioDs  of  facta.— Chicago.  R.  L  ft  R  Bj.  Oo. 
T.  City  of  Shawnee*  136  P.  601. 

1 286  (OkL)  Where  deftodant  on  the  overml- 
inc  of  hia  motion  for  continnance  merely  object- 
ed to  the  order  of  the  court  and  proceeded  with 
the  trial,  the  action  of  the  court  will  not  be  re- 
Tiewed  in  the  absence  of  a  motion  for  a  new 
trial  involving  such  niliag  and  an  appral  from 
the  denial  thereof.— Walton  t.  Kennamer,  136  P. 
584. 

S  289  (Okl.)  A  motion  for  new  trial  is  un- 
necessary to  enable  the  Supreme  Court  to  re- 
new an  objection  to  the  uitrodQction  of  any 
evideoce  by  plaintiff  for  fsilure  of  his  petition 
to  state  a  cause  of  ocHon— Cowart  v.  Farker- 
WashiDgton  Co.,  136  P.  163. 

§  292  (Okl.)  The  Supreme  Court  will  not  re- 
view an  instruction  where  objection  was  not 
pointed  out  by  motion  for  new  triaL— Shuler  v. 
Collins,  136  P.  752. 

{301  (Wyo.)  Under  Supreme  Court  Rule  13 
(104  Pac.  xili),  rulings  on  instructions  held  not 
reviewable  where  they  were  not  made  grounds 
of  the  motion  for, a  new  trial. — Iowa  State  Sav* 
ingi  Bank  v.  Henry,  136  P.  803. 

VI.  FABTIE8. 

(  334  (Okl.)  Proceedings  in  error  will  he  dis- 
missed where,  at  the  statutory  period  for  their 
inBtitution,  it  appears  that  between  the  final 
judgment  and  the  filing  of  the  proceedicga  the 
party  to  the  judgment  died  and  no  order  of 
revivor  is  shown  in  the  reemd^Holmei  t.  Dll- 
lard,  136  P.  408. 

VH.  BEQVISrFBS  AMD  FBOOEEDmos 
FOB  TBAN8FBB  OF  0AU8E. 
(A)  Tim*  •(  TalElns  Proeeedlasa. 

1 338  (Or.)  In  L.  O.  L.  I  6S0,  subd.  6.  as 
amended  by  Laws  1913,  p.  618,  extending  the 
time  for  appeal  when  the  right  existed  at  the 
taking  effect  of  the  act,  "right"  means  privilege 
or  prerogative  of  taking  an  appeaI.-r-McCann  v. 
Burns.  136  P.  659. 

i  345  (Okl.)  An  unneerasary  motion  for  new 
trial  and  decision  thereon  ate  ineffectual  to  ex- 
tend the  time  within  which  to  perfect  an  appeaL 
— Cowart  T,  Parker- Washington  Co.,  136  P.  153, 

1 345  (Okl.)  Where  a  judgment  ia  rendered  on 
an  agreed  statement  of  facts,  the  time  for  brib- 
ing an  appeal  runs  from  the  judgment,  and  not 
from  the  overruling  of  a  motion  for  new  trial. 
--St  Louis  &  S.  F.  R.  Co.  V.  Nelson.  136  P.  590. 

1 345  (OkL)  Where  a  petition  in  aixor  was 
not  filea.  as  required  by  Camp.  Laws  1009,  | 
6082,  within  one  year  after  a  ruling  sustaining 
a  demurrer,  such  ruling  could  not  be  reviewed, 
though  the  petition  was  filed  within  one  year 
overruling  motion  for  new  trial. — Rhome  MuIIdk 
Co.  T. '  Farmers'  &  Merchants'  Nat  Bank  of 
Hobart,  136  P.  1095. 

§  349  (Or.)  Under  L.  O.  L.  8  38,  providing  for 
substitution  of  personal  representatives  for  a 
deceased  party,  and  section  650.  subd.  6,  as 
amended  by  Laws  1913,  p.  618,  limiting  the  time 
for  appeal  to  60  days,  a  defendant  has  60  days 
from  the  substitution  of  an  executor  as  plain* 
tiff  within  which  to  appeal. — McCann  v.  Burns, 
136  P.  659. 

(O)  PaTmeat  of  Fees  or  Costa,  mnti  Boada 
or  Other  SccDrltles. 

{391  (Cal.)  Where  an  undertaking  to  stay 
execution  of  a  Judgment  pending  appeal  la  void, 
the  appellant  may  stay  the  execution  by  filing 
a  second  sufficient  bond.— Bradley  Co.  v.  Mul- 
crevy.  136  P.  60. 

S  391  (Or.)  Under  U  O.  L.  |  550,  snbds.  2-4, 
the  trial  court  may  permit  appellant  to  substi- 
tute a  new  undertaking  when  the  sureties  on 
the  original  (ail  to  jusnfy.-<%ambers  T.  Ever- 
ding  ft^^rreU  Co.,  136  P.  885. 


Permittiiv  an  appellant  to  tubstitote  a  new 
bond  when  the  sureties  on  the  original  fall  to 
Justify  does  not  infirlnge  Tespondenf a  right  to 
qxcept  to  the  sufficiency  (tf  the  new  boad-^Id. 

XZ.  ■PPBBSgPEAB  OB  STAY  OF  PBO- 

1 458  (CaL)  Where  plaintiff  recorered  JudK- 
ment,  he  was  entided  to  enforos  execution  at 
once,  and  bis  right  was  not  Impaired  by  the 
fact  that  he  instituted  proceedings  for  the  justi- 
fication of  snretles  on  a  stay  bond  pending  ap> 
peal— Bradley  Co.  t.  Mnlcrevy,  186  P.  60. 

M59  adaho)  Where  Rer.  Codes,  |  4807, 
amended  by  Laws  1911,  c.  Ill,  part.  1,  provid- 
Ing  that  appeals  shall  be  taken  within  60  days, 
and  Rev.  Codes,  |  4818,  as  amended  by  Laws 
1911,  e.  117,  relative  to  the  papers  on  appeal, 
were  not  compiled  with,  the  judge  bad  no  juria- 
dictioo!  to  star  execntion^Bdireiismeyw  v. 
Gwinn,  186  Pn2S. 

Z.  BEOOBD  AlfD  PROCEEDHTOS  MOT 
IH  BECOBD. 
'(A)  Matters  to  be  Sliovm  l>7  Keeord. 

$501  (Okl.)  The  Supreme  Court  will  not  re- 
view an  instruction  where  die  exception  tfaoe- 
to  does  not  appear  in  Ow  record.— Sholer  t. 

Collins,  136  P.  752. 

{  502  (OkL)  Where  the  record  falls  to  disclose 
that  a  motion  for  new -trial  was  filed  below,  and 
errors  alleged  occurred  at  the  trial,  the 
will  be  dismissed.— Shives  t.  Frobberg,  136  P. 

399. 

(O)  Neoeseltr  of  BlU  af  Bxeeptloai.  Case, 
or  Statemeat  of  Facts. 

i  544  (Okl.)  Errors  of  law  occurring  at  the 
trial  must  be  preseuted  for  review  by  Mil  of 
exceptions  or  case-made.— Homeland  Bealty  Co. 
V.  Robison,  136  P.  585. 

i  544  (Utah)  In  the  absence  of  a  bill  <rf  ex- 
ceptions embracing  the  testimoi^,  the  only  ques- 
tion which  can  be  reviewed  Is  the  sufficiency  of 
the  pleadings  to  sustain  the  findings  of  fact  and 
judgment— Metz  v.  Jackson,  136  P.  781. 

S  MS  (Okl.)  A  motion  to  reinstate  a  cause 
cannot  he  considered,  when  not  presented  in  tlu 
transcript  by  bill  of  exceptions,  so  as  to  make 
it  a  part  of  the  record.- Wallace  t.  Gay,  136  P. 
737. 

|S48  (Or.)  Where  the  only  Issue  on  appeal 
is  the  admis^bility  «f  a  receipt  incorporated 
only  in  a  motion  for  new  trial  and  not  in  a  bill 
of  exceptions,  appellants  have  do  standing ;  the 
receipt  not  being  a  part  of  tiie  reoord.— Aber- 
crombte  y.  Heckud.  IS6  P.  876. 

(D)  Oaateata,  BtaUaB*  mmA  acttlcawat  af 
Caae  me  Statemeat  af  Paota. 

i  564  (Okl.)  The  time  for  serving  a  case-made 
runs  from  the  date  of  the  judgment  on  an  agreed 
statement  of  facts,  and  not  from  the  subsequent 
overruling  of  a  motion  for  new  trial. — Chicago, 
R.  I.  &  P.  By.  Co.  V.  City  of  Shawnee,  136  T. 
601. 

An  order  extending  the  time  for  serring  a 

case-made  and  a  case-made  served  in  accordance 
therewith  are  nullities  when  made  and  served 
after  the  extension  of  the  time  specifically  giv- 
en by  statute.— Id. 

A  petition  in  error  with  an  attached  case- 
made,  which  la  a  nullity  because  not  served  in 
time,  gives  the  Supreme  Oonzt  no  jnrisdiction. 
— Id. 

S  564  (OkD  A  case-made,  not  served  pursuant 
to  Wilson's  Rev.  &  Ann.  St  1903,  S  4741.  within 
three  days  after  entry  of  the  judgment  or  order 
appealed  from,  or  within  an  extension  of  time 
allowed,  will  not  be  considered.- Bottoms  v. 
Neukirchner,  136  P.  774. 

§564  (Okl.)  A  caae-made  not  snred  within 
three  days  after  Judgment  or  within  the  ex- 
tension ot  time  duly  allowed,  will  not  be  con- 
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■idered  on  apmaL— Bnwn-BMBa  Oo.  t.  Bnck- 
•r,  186  P.  SnoT 

(P)  Bfaldmff,    Fona,    mmA    R«««lBltM  •< 
TvAnscrlpt  or  Betnn. 

(597  (Or.)  While  the  word  "tranacript"  u 
applied  to  a  transcript  of  record  deDOtea  a  com- 
position consistiiig  of  the  same  words  as  the 
original,  rat  u  defined  by  L.  O.  L.  f  654,  as 
amended  Dj  Laws  1913,  p.  618,  it  ig  such  an 
abstract  as  the  law  or  rales  oi  the  appellate 
court  may  require  of  so  much  of  the  record  as 
ma;  be  necessary  to  present  the  question  to  be 
deeded.— Smith  t.  Algona  Lumber  Co^  136  P.  7. 

Under  L.  O.  L.  J  S54,  as  amended  by  General 
Laws  1913.  p.  618,  and  Laws  1913,  p.  666,  the 
original  pleadings  and  Mil  of  exeeptiona  may  be 
seat  to  the  clerk  of  the  appellate  court  as  a 
part  of  the  transcript;  bnt,  the  word  "plead- 
ing" in  chapter  335  not  being  broad  enon^  to 
embrace  the  jodgment,  notice  of  appeal,  proof 
of  serriee,  and  nndertaUng  on  appeal,  copies  of 
those  docaments,  rather  than  the  original,  most 
be  sent  op.— Id. 

(G>  AnthentlmtlOB  mmA  C*rtlfloatlom* 

{612  (Okl.)  The  certificate  of  a  transcript  up- 
on which  a  case  is  presented  must  specincally 
show  that  the  transcnpt  is  a  true  and  complete 
transcript  of  the  record.— B.  G.  Rail  Grain  Co. 
V.  First  State  Bank  of  McQueen,  136  P.  744. 

(I)  D*feet«,  ObjMtlOBa,  Ameadaimt*  mmM 

ConeetioB. 

f  638  (Okl.)  Where  the  signatnrtt  of  the  trial 
judge  to  a  certificate  of  the  case-made  Is  not 
attested  by  the  seal  of  the  court,  and  the  case- 
made  is  not  filed  with  the  papers  in  the  case, 
as  required  by  Bev.  Idtws  1910.  %  5242,  the 
appeal  will  be  dlamissed.— Graham  v.  Atwood, 
136  P.  1080, 

1 641  (Idaho)  Where  appellant,  with  leare  of 
the  Supreme  Goart,  furnishes  a  proper  certifi- 
cate to  the  transcript,  the  appeal  will  not  be  dis- 
missed because  the  transcript  did  not  at  first 
contain  a  proper  certificate.— Smith  t.  Inter- 
Mountain  Xuto  Co.,  136  P.  1125. 

g  656  (Idaho)  Where  a  clerk's  certificate  to  a 
transcript  is  insufficient,  it  may  be  amended 
on  motion  of  the  appelUnt  prior  to  final  sub- 
mission of  the  eaae^Bteenaland  t.  Hess.  136  P. 
1124. 

1 659  (Or.)  Failure  of  the  clerk  to  include  in 
the  transcript  cc^ies  of  the  judgment,  notice  of 
appeal,  proof  of  aerrice,  and  undertaking  on 
appeal  Aeld  not  a  jurisdictional  defect,  where 
the  originals  had  been  sent  up  Instead,  so  that 
the  court  might  order  copies  sent  ud  on  the 
suggestion  of  diminution  of  the  record,  and  re- 
fuse to  dismiss  the  bill  under  Supreme  Court 
rule  40  (117  Pae.  xIt).— Smith  t.  Algaia  Lam< 
ber  Co..  136  P.  7. 

(K)  <fc«estlOBB  PrcMitted  tmr  B«Tl«ir. 

S67I  (Okl.)  Unless  an  alleged  error  appears 
In  the  record  proper,  it  cannot  be  considered  in 
an  appeal  by  transcript — Homeland  Realty  Co. 
T.  Robison,  136  P.  58^ 

1 67 1  (Or.)  Where  the  trial  court  made  no 
findings  as  to  the  defense  that  the  note  sued  on 
was  for  the  pricu  of  land  and  a  mortgage  there- 
for had  been  foreclosed,  and  no  motion  for  ad- 
ditional findings  or  MU  of  exceptloni  appears  in 
the  record,  the  defense  wiU  not  be  considered. — 
Litscber      Alexander,  136  P.  847. 

1671  (Or.)  Under  L.  O.  L.  {  171,  providing 
for  a  statement  of  evidence,  and  Const,  art.  7, 
I  3,  providing  for  attachment  of  testimony  to 
uie  bill  of  exceptions,  the  leporter'a  transcript 
and  other  papers  not  authenticated  as  a  bill  of 
exceptions  will  not  be  considered  to  ascertain 
tbe  relevancy  of  papers  offered  in  evidence.— 
Abercromble  t.  Heekard,  136  P.  876. 


1 692  iOkL)  An  aasignment  of  error  complain- 
ing of  the  exclusion  w  evidence  will  not  be  re- 
viewed, where  the  record  dora  not  show  what  it 
would  have  been.— Oanlt  v.  Thurmond,  136  P. 
742. 

S  696  (OkL)  Where  tbe  case-made  does  not  re- 
cite that  it  contains  all  tbe  evidence,  tbe  Su- 
preme Court  will  not  review  questions  depend- 
ing upon  tbe  tacts.— Worrell  v.  Fellows,  136  P. 
750. 

g  696  (Okl.)  Assignments  of  error  which  re- 
quire an  examination  of  tbe  evidence  will  not 
be  considered  where  the  case-made  does  not 
state  that  it  contains  "all  the  evidence."— Ora: 
ham  T.  Atwood,  186  P.  1080. 

S70I  (Okl.)  Where  tbe  evidence  is  not  In  the 
record,  the  question  whether  instructions  were 
authorized  by  the  evidence  will  not  be  reviewed. 
—Worrell  v.  Fellows,  186  P.  760. 

S  706  (Wyo.)  Under  Comp.  St  1910,  g  4698, 
the  denied  of  a  motion  for  new  triu  on  the 
ground  that  the  evidence  is  iasufficient  to  sup- 
port the  verdict  and  that  tiie  verdict  is  con- 
trary to  law  cannot  be  reviewed  unless  all  the 
evidence  la  inoorporated  in  tin  Mil  of  exom- 
tions.— Iowa  Stat*  Saving!  Bank  v.  Henry,  ISO 
P.  868. 

(If)  Hmtten  Hot  Appmnt  of  R«a«r4. 

1 717  (GahApp.)  Tbe  opinion  of  tbe  trial 
court,  though  appearing  in  the  transcript,  can- 
not be  considered  as  oetermining  any  question 
of  faet.-Wickusham  Go.  v.  Nichcds,  136  P. 
611. 

ax  A88IGlfM£lfT  OF  E&KOB8. 

g73l  (Cal.App.)  Appellant  was  not  entitled  to 
review,  on  appeal,  of  alleged  insnfficlency  of 
evidence  to  support  a  finding,  where  the  oDjeo- 
tion  waa  not  specifically  set  out  in  his  spMifica^ 
dona  of  enw^Dunaway  t.  Andenon,  186  P. 
809. 

ZXL  BBIEFB. 

{  7S7  (Okl.)  An  assignment  of  error,  complain- 
ing of  the  sustaining  of  plaintiff's  demurrer,  can- 
not be  considered,  where  defendant's  counsel  did ' 
not  set  forth  in  the  brief  the  material  parts  of 
the  pleadings  demurred  to,  and  other  material 
statements  contained  in  the  record,  as  required 
by  Supreme  Court  rule  25  (95  Pac  nii). — 
GberlQ  v.  Drennan,  136  P.  162. 

8  757  (Okl.)  Where  a  brief  of  plaintiff  in  er- 
ror fails  to  contain  an  abstract  of  the  facts  and 
other  matters  required  by  Supreme  Court  rule 
25  (126  Pac.  viii),  and  the  judgment  below  has 
been  superseded,  such  judgment  will  be  alDmied. 
—Moore  v.  Adams.  136  P.  410. 

S  757  (OU.)  A  party  complaining  of  rulings 
on  evidence  must  set  out  in  bis  brief  the  sub- 
stance of  the  evidence,  stating  specifleally  his 
objection  thereto,  as  required  by  Supreme  Court 
Rule  26  (20  OU.  xii,  OS  Pac.  viU).— Avants  v. 
Bruner,  136  P.  683. 

I  757  (OkL)  Supreme  CJourt  rule  25  (20  Okl. 
xiii,  95  Pac.  viii),  requiring  plaintiff  in  error's 
brief  to  set  out  pleadings,  proceedings,  and  facts 
relied  on  for  reversal,  is  mandatory,  and,  when 
not  observed  and  no  motion  to  amend  the  brief  is 
made,  the  alleged  errors  will  not  be  reviewed. — 
Worrell  v.  FellowB,  136  P.  750. 

1797  (OkL)  Under  Supreme  Court  rule  26 
(20  OkL  xii,  96  Paa  viU),  requiring  that  a  party 
comidaining  of  an  instruction  given  set  out 
same  in  his  brief,  a  mere  general  complaint 
that  the  court  erred  in  giving  an  instruction 
could  not  be  considered.— Rhome  Milling  Co. 
V.  Farmers*  &  Merchauti^  Nat  Bank  of  Hobart, 
136  P.  1095. 

g  758  (Nev.)  The  Supreme  Court  may  deter- 
mine questions  involved  in  a  case  before  it 
though  not  discussed  by  counsel  In  their  brieb. 
—Radnvlch  v.  French.  136  P.  704. 
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I  758  (OhI.)  Where  a  part?  merely  sets  oat  an 
instmction  in  his  brief  and  alleges  prejadicial 
error,  without  pointing  out  tbe  error  or  sop- 

erting  liis  contention,  each  anignment  will  not 
considered.— Sbuler  v.  ColUnB,  186  P.  752. 

J  764  (Cal^pp.)  The  rule  of  the  Supreme 
Court  requiring  printed  briefs  is  applicable  to 
the  District  Court  of  Appeals.— Wefll  v.  Dan- 
riger,  136  P.  308. 

1 770  (OU.)  Where  no  briefs  are  filed  by  de- 
fendant in  error  and  the  errors  presented  in 
plaintiff  in  error's  brief  are  reasonably  sustain- 
ed by  the  record,  his  contention  will  be  sustain- 
ed.—Goodman  V.  Broughman,  136  P.  420. 

I  773  (OkU  Where  plaintiff  in  error  files  no 
brief  as  required  by  rule  7  (20  Okl.  vtii.  96  Pac. 
vi),  the  appeal  will  be  dismissed  for  want  of 

£rosecution. — Turner  Hardware  Co.  T.  John 
'eere  Plow  Co.,  136  P.  417;  Joiner  v.  Cobb, 
Id.  421:  Boyd  v.  Webb  Queensware  Co..  td. 
422;  Thompson  v.  Yount  Id.  582;  HiU  t. 
City  of  Kingsfisher,  Id.  775. 

f773  (OU.)  Where  plaintiff  in  error  files  a 
brief  and  no  brief  is  filed  or  excnse  given  by  de- 
fendant in  error,  tbe  Supreme  Court  need  not 
search  the  record  for  reasons  to  sustain  the 
judgment ;  bat,  where  the  brief  filed  appears 
reasonably  to  sustain  the  aulgnmenti  (rf  error, 
the  judgment  will  be  reversed.— Security  Ine. 
Co.  V.  Droke.  136  P.  430. 

S773  (Okl.)  Where  plaintiff  in  error  fails  to 
serve  a  brief  and  file  16  copies  thereof  as  requir- 
ed by  die  Supreme  Court  rules,  the  appeal  will 
be  dismissed,— Nelson-Bethel  Clothing  Co.  v. 
SamaelB,  186  P.  682. 

S  773  (Okl.)  An    appeal    will   be  dismiBsed 

where  the  plaintiff  in  error  does  not  file  a  brief 
in  compliance  with  Supreme  Court  rule  25  (95 
Pac.  viii).— E3.  G.  Rail  Grain  Co.  v.  Birst  State 
Bank  of  McQueen,  1^  P.  744. 

S  773  (Okl.)  Where  plaintiff  in  error  has  filed 
a  proper  brief  and  defendant  In  error  has  not, 
and  plaintiff  in  error's  brief  appears  reasonably 
to  sustain  his  contentions,  the  court  may  re- 
^  verse  the  judgment  in  accordance  herewith.— 
J.  Rosenhaum  Grain  Co.  v.  Hi^ns,  130  P. 
1073. 

1 773  (Okl.)  Where  pUintiff  In  error  has  filed 
brief,  as  required  by  Supreme  Court  rule  7 
(95  Pac.  vi),  and  defendant  in  error  fails  to 
file  brief  or  offer  any  excuse,  the  court  may 
take  as  confessed  the  errors  assigned,  and  re- 
verse the  judgment— Divert  v.  Baln^,  136  P. 
1086. 

1773  (Wyo.)  Under  Supreme  Court  rule  21 
(104  Pac.  xiv),  defendant  in  error  may  have 
the  cause  dismissed  on  motion,  where  plaintiff 
in  error  fails  to  file  and  serve  a  briet— Yeaser 
V.  State.  136  P.  1195. 

Xm.  SX8ia88AIi.  WITHDBAWAX.,  OB 
ABAHDOmOBlfT. 

8  781  (Kan.)  Where  a  temporary  injunction 
Is  denied  in  an  action  to  restrain  the  erection 
of  a  viaduct  by  a  city,  and  pendii^  appeal  tbe 
viaduct  Is  completed,  the  appeal  will  be  dis- 
missed.—Meyn  T.  Kansas  City,  130  P.  898. 

i  781  (Wash.)  Where,  pending  an  appeal  in  a 
taxpayers  suit  against  a  city  to  restrain  pay- 
ment of  a  warrant,  the  treasurer,  who  was  not 
a  party,  paid  tbe  warrant,  such  payment  ter- 
minated the  controversy  and  required  a  dismiss- 
al of  the  appeal— Garr  t.  City  of  Montesano, 
136  P.  363. 

XV.  HEABiyO  AlTD  BEKEAMITO. 

8  835  (N.M.)  Appellee's  contention  that  ap- 
pellants waived  their  objections  to  the  amended 
complaint  in  ejectment  by  filing  an  answer 
thereto  could  not  be  considered  when  first  rais- 
ed on  rehearing.— Loretto  Literary  &  Benevo- 
lent Society  v.  Oazcla,  180  P.  868. 


XVI.  REVIEW. 

(A)  Seopa  «aA  Bxtwat  Im  OmenU. 

I  843  (GaLApp.)  A  finding  of  a  fact  contrary 
to  an  admission  of  tbe  complaint  upon  a  ques- 
tion not  in  issue  was  unnecessary  and  cannot 
be  considered.- Wickersham  Go.  v.  Nichols,  136 
P.  611. 

i852  (Wash.)  In  an  action,  on  an  open  ac- 
count evidenced  by  notes,  where  the  court  reach- 
ed the  rigbt  conclusion  and  judgment,  the  &ct 
that  it  first  held  the  action  to  be  on  the  account 
and  struck  odC  the  allegation  of  the  notes  and 
later  reinstated  it  Mid  not  to  destroy  tbe  Judg- 
ment.—Learenwortb  T.  Brandon,  136  P.  376. 

1854  (C!olo.App.)  Where  the  court  in  iti 
oral  announcement  found  that  plaintilfs  acquli^ 
ed  title  by  adverse  possession  under  a  quitclaim 
deed,  the  fact  that  it  failed  to  refer  to  a  tax 
deed  of  plaintiffs'  grantor  under  which  they  also 
claimed  is  not  material,  wliere  the  decree  foond 
all  the  issues  in  their  favor,  since  the  oral  an- 
nouncement merely  gave  the  court's  reaaoos  for 
the  decision.— Jackson  v.  Idirson,  136  P.  81. 

{ 854  (OkL)  The  action  of  the  trial  court  in 
directing  a  verdict,  if  proper  under  the  evidence, 
will  he  sustained,  though  the  court  ^ves  a 
wrong  reason  for  its  action.— Homeland  Realty 
Co.  T.  Robison,  180  P.  68Cu 

(Cj  pAFtlcB  entitled  to  AUeare  Error. 

1 878  (OkL)  In  the  absence  of  a  croes-petitioa 
in  error,  the  Supreme  Court  will  not  consider 
whether  there  was  error,  in  a  ruling  against  de- 
fendant in  error  not  involved  in  any  error  as- 
signed by  plaintiff  in  error.— St  Louis,  I.  H.  & 
S.  Ry.  Co.  V.  Lewis,  136  P.  396. 

;  878  (Or.)  Under  L.  O.  L.  iS  550,  557.  appeal 
bemf;  only  by  defendants,  and  from  tne  part 
holding  their  interests  subject  to  a  mortf^ge, 
plaintiff  cannot  have  a  review  of  the  decision 
refusing  a  perBonal  judgment  against  them.— 
Barber  v.  Toomey,  136  P.  343. 

{882  (Golo.App.)  Defendant  insurance  com- 
pany cannot  question  a  flndtng  that  ita  p61icy 
would  have  been  Issoed  even  had  It  known  of  fbe 

existence  of  another  policy  held  by  insured, 
where  it  requested  a  certain  charge. — Mutual 
Ufe  Ins.  Co.  of  New  Yoric  v.  Good,  136  P.  821. 

Appellant  cannot  c(»nplain  of  instructions 
given  at  its  request.— Id. 

6  882  (Wash.)  An  appellant  cannot  complain 
of  the  exclusion  of  evidence  which  was  ezclad- 
ed  on  his  own  objection.— Lantz  v.  Moeller,  1^ 
P.  687. 

§  882  (Wash.)  Where  a  finding  was  in  accord- 
ance with  the  allegations  of  plaintiff's  pleadin:; 
and  its  evidence,  plaintiff  cannot  attack  the  find- 
ing on  appeal.— Wisconsin  Lumber  Co.  t.  Pacific 
Tank  &  Silo  Co.,  130  P.  691. 

(D)  AaaendmeMie,  AUltloani  PrMts,  mm* 
Trial  of  Cmumv  Anew. 

§  889  (Okl.)  Though  there  is  a  variance  be- 
tween the  allegations  and  proof,  no  objection  to 
the  evidence  haviuK  been  made  at  the  trial,  the 
judf^ment  will  not  be  reversed,  where  the  defect 
was  one  which  could  h^ve  been  cured  by  amend- 
ment,—Homeland  Realty  Co.  v.  Robison,  136  P. 
685. 

6  895  (Wash.)  On  a  trial  de  novo  in  the  Su- 
preme Court,  findings  of  the  trial  court  will  be 
given  great  weight,  and  if  based  on  confiictin; 
evidence  will  not  be  disturbed  unless  clearly 
against  the  weight  of  the  evidence. — Johns  v. 
Arizona  Fire  Ins.  Co.,  136  P.  120. 

S896  (Colo.)  Under  Rev.  St  190S.  i  1539. 

Sroviding  that  proceedings  on  appeals  to  the 
istrict  court  shall  be  de  novo,  that  tribunal 
may  in  ita  discretion  permit  amendmenta  or  tbe 
Sling  of  new  p)eadit»s  in  an  action  begun  ia 
the  county  court— First  Nat  Bank  v.  Smith, 
136  P.  400. 
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CB)  Presmmptlos** 

§  900  (W70.)  The  proceedlnss  in  the  trial 
court  are  presumed  resplai  until  the  contrary 
is  shown.— Iowa  State  Saviiw  Bank  t.  Henry, 

ISe  P.  863. 

§907  (Kan.)  Since  Gen.  St.  1909,  M  6064. 
5065,  do  not  reqnire  that  all  the  evidence  on 
adoption  be  recorded,  and  the  record  on  appeal, 
in  an  action  wherein  the  validitr  of  plaintiff's 
adoption  was  a  determinatlTe  usne,  did  not 
purport  to  contain  all  the  evidenoe,  heldj  that 
the  court  will  presume  that  sofficient  evidence 
was  introduced  to  snataln  the  judgment  for 

Slaintiff  based  on  such  adoption.— Dowdell  v. 
unflower  Grand  Lodge,  K.  P.«  of  Kansas,  136 
P.  920. 

S  907  (OkU  Where  the  evidence  and  the  pro- 
ceedings at  the  trial  are  not  brought  up,  and  all 
that  is  before  the  appellate  court  are  the  idead- 
ingd,  findings,  judgments,  and  motions  made  aft- 
«r  judgment,  ft  will  be  presumed  that  the  pro- 
<:eedings  on  the  trial  were  regular  and  proper. — 
Homeland  Realty  Go.  v.  Robison,  136  P.  686. 

S9I7  (Okl.)  Where  two  defendants  file  sep- 
arate demurrers  to  a  petition  upon  the  same 
sroands,  yiz^  misjoinder  and  failiire  to  state 
<ranae  of  action,  and  the  demurrer  Is  sustained 
generally  and  the  record  does  not  show  the 
ground,  it  will  be  presumed  tliat  it  was  sustain- 
ed upon  the  latter  grotmd.— Coody  v.  Ooody, 
Vi&  P.  754,  ^ 

{031  (Cok).}  It  must  be  presumed  that  the 
«ourt,  in  setting  aside  a  referee's  report  in  pait- 
nerabip  acconnting  proceedings,  had  pointed  out 
to  it  uie  specific  olQections  to  t£e  several  items 
in  dispute.— Davis  v.  Wright,  136  P.  1066. 

1 033  (Ean.)  A  stronger  showing  is  essential 
to  establish  wror  in  granting  than  in  xtiming  a 
new  trlaL— Bnnlt      Doldge,  186  P.  904. 

1 936  (Wyo.)  Where  neither  the  bill  of  excep- 
tions nor  the  trial  judge's  certificate  recited 
that  all  the  evidence  was  Incorporated  therein, 
held,  that  it  could  not  be  presumed  that  it  was. 
—Iowa  State  Savings  Bank  Henry.  186  P. 
868. 

rF)  DlMretlam  of  I<ow»  Oowt* 

i  966  (Okl.)  The  action  of  a  court  on  K  motion 
for  a  continuance  will  not  be  disturbed  unless 
discretion  is  clearly  abused. — Walton  v.  Kenna- 
mer,  136  P.  534. 

{971  (Ner.)  While  ordinarily  the  allowance 
of  leading  questions  is  no  ground  for  reversal 
even  if  the  trial  court  abuses  its  discretion^  the 
abuse  may  be  so  flagrant  as  to  require  a  re- 
versal—Anderson V.  Bermm,  136  P.  9TO. 

{977  (Okl.)  The  court's  discretion  in  grant- 
ing a  new  trial  will  not  be  disturbed  In  toe  ab- 
sence of  clear  error  as  respects  some  pure  un- 
mixed question  of  law,  except  for  which  the  rul- 
ing would  not  have  been  made.— Sipes  t.  Dickin- 
son, 136  P.  761. 

{  979  (Wash.)  The  trial  court  alone  can  weigh 
the  evidmce  on  a  motion  for  a  new  trial,  and 
the  Supreme  Court  can  Interfere  only  where 
there  has  been  an  abuse  of  discretion  or  mis- 
conception of  the  law.— Brown  v.  City  of  Walla 
Walla,  136  P.  1166. 

Where  trial  court  denied  motion  for  new 
trial  for  insufficiency  of  the  evidence,  though 
believing  it  should  be  granted,  and  though 
he  intimated  that  justice  would  t>e  done  by  a 
reversal,  new  trial  held  to  be  directed  because 
of  his  misconception  of  the  functions  of  tliat 
court  and  the  Supreme  Court.— Id. 

(O)  Qneatloiis  of  FMti  Verdlots*  and  Flad- 

{  989  (C(^)  The  Supreme  Court,  in  review- 
ing a  rtoeree  s  report  and  judgment  because  of 
insufficiency  of  the  evidence,  will  not  review  in 
detail  numerous  items  of  account.— Davis  v. 
Wright,  136  P.  1056. 


f  090  (OU.)  Under  Const  art.  23,  {  6  (Wil- 
liams' Const  I  866),  making  contributory  negli- 

Since  a  question  of  fact  for  the  jury,  the  ver* 
ct  is   conclusive  upon   such  question. — St 
lionls,  L  M.  ft  8.  By.  Co.  v.  Lewis,  136  P.  396. 

{  1001  (CalApp.)  While  the  Supreme  Court 
has  power  to  set  aside  a  finding  tliat  la  support- 
ed by  substantial  testimony,  or  when  it  ap- 
pears tliat  it  Is  erroneous,  it  is  not  in  a  por- 
tion to  know  that  the  verdict  or  finding  is  wrong 
when  It  is  supported  by  substantial  testimony 
that  is  not  inherently  Improbable.— Duuiway  t. 
Anderson,  136  P.  309. 

g  lOOI  (Mont)  If  there  is  any  substantial  ev- 
idence to  support  a  verdict,  the  Supreme  Court 
will  not  disturb  it— Maronen  v.  Anaconda  Cop- 
per Mining  Co..  136  P.  968. 

1 1001  (OkL)  Where  a  verdict  for  plaintiff  is 
reasonably  supiwrted  by  the  evidence,  it  will 
not  be  disturhed  for  insufficiency  of  the  evi- 
dence.—St  Louis  &  S.  F.  B.  Co.  V.  Kerns,  136 
P.  169. 

{  iOOl  (OkL)  A  verdict  reasonably  suniorted 
by  the  evidence  will  not  be  disturbed.— Chicago, 
R.  I.  &  P.  By.  Co.  T.  Mewbnm.  186  P.  17£ 

{1001  (OkL)  Where  the  issuea  of  negligence 
and  contributory  negligence  are  fairly  and  fully 
submitted  to  the  jury,  thdr  findings,  if  reason- 
ably supported  t7  the  evidenoa^  will  not  be 
disturbed  on  arowL— Morae  t.  Johnson,  188 
P.  422. 

{  1001  (Okl.)  A  verdict  reasonably  support- 
ed by  the  evidence  will  not  be  disturbed,  where 
any  error  in  the  instructions  is  not  excepted  to 
as  roQ  aired  by  Bev.  Laws  1910,  {  5003.— School 
Diet  No.  18  of  Latimer  County  v.  Ward.  186 
P.  588. 

1 1001  (Okl.)  A  verdict  reasonably  supported 
by  the  evidence  will  not  be  disturbed  where  the 
issues  of  fact  have  been  properly  framed  by 
the  pleadings  and  submitted  by  proper  inatme- 
tions.— Avants  v.  Bnmer.  1S6  P.  098. 

{  1002.  A  verdict  based  on  conflicting  evidence 
Is  conclusive. 

-<CaL)  Mannlx  v.  B.  L.  Badke  Co.,  136  P. 
62: 

(OkL)  Peters  v.  Holder,  136  P.  400;  Tuba 
St  By.  Co.  T.  Jacobson,  Id.  410; 

(Wash.)  Puget  Sound  Electric  By.  t.  Cai^ 
stens  Paddng  Co.,  186  P.  117;  Becker  v. 
Sunnyaide  Land  &  Investment  Co.,  Id.  1147. 

{  1002  (OkL)  In  miewing  a  verdict,  the  Su- 
preme Court  vrill  treat  plaintiff's  evidence  as 
true  and  defendant's  evidence  conflicting  there- 
with as  rejected.— Chicago,  B.  L  &  P.  By.  Co. 
V.  Newbum,  186  P.  174. 

{  1002  (Okl.)  A  verdict  based  on  conflicting 
evidence  and  founded  on  a  charge  fairly  and 
fully  submitting  the  material  issues  will  not  be 
disturbed  on  appeal  If  there  i*  suffi<dent  evi- 
dence reasonably  tending  to  support  the  same. 
—Moore  v.  Johnson,  186  P.  42SL 

{  1004  fOkL)  The  verdict  of  a  properly  in- 
structed jury  will  not  be  set  aside  as  excessive 
wtiere  the  amount  does  not  appear  unreason- 
able.—Moore  V.  Johnson,  136  P.  422. 

{  1005  (Mont)  A  verdict  on  conflicting  evi- 
dence will  not  be  reviewed  If  sustained  by  the 
trial  court  upon  a  motion  for  new  trial.— Lizott 
T.  Big  Blackfoot  Milling  Co.  136  P.  46. 

{  1005  (Mont)  Where  evidence  in  action  for 
malicious  prosecution  was  conflicting,  and  dis- 
trict court  denied  a  new  trial,  held  tmit  the  Su- 
preme Court  would  not  pass  upon  the  credibil- 
ity of  the  evidence  and  the  inferences  which  the 
jury  might  be  justified  in  drawing  therefrom.— 
Grorud  v.  Lossl.  136  P.  1069. 

{  i  005  (OkL)  A  verdict  on  conflicting  evi- 
dence, approved  by  the  trial  court,  will  not  be 
disturbed  on  appeaL— Tulsa  St  By.  Co.  v.  Ja- 
cobson, 136  P.  410. 

I  (COS  (Wash.)  Where  the  evidence  was  con- 
flicting, the  court's  deidal  of  a  motion  for  a  new 
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trial  because  of  Insufficiency  of  the  evidence  to 
sufltaiB  a  verdict  will  not  be  reviewed.— McKay 
V.  Seattle  Electric  Co.,  186  P,  184. 

1  1005  (Wasb.)  Where  a  verdict  ia  rctomej 
on  confiictinf;  evidence,  and  a  motion  for  a  new 
trial  is  denied,  the  verdict  cannot  l>e  diaturbed. 
— Adaraa  v.  Simpson,  186  P.  704. 

I  1008  (CaLApp.)  The  appellate  court  cannot 
aay  one's  testimony,  not  appearing  to  be  an- 
reasonable,  and  believed  by  the  tnal  court,  as 
shown  by  its  findings,  la  not  true.— Eaton  v. 
Locey,  136  P.  534. 

S  1008  (Colo.App.)  In  an  action  to  aabject 
land  conveyed  by  wife  to  huabond  to  a  jndg- 
ment  against  the  wife,  trial  court's  finding  that 
any  presumption  or  suspicion  of  fraud  raised 
by  the  conveyance  with  knowledge  of  plaintiff's 
claim  was  overcome  by  defendant**  evidence 
held  not  to  be  diaturtwd.— Edwards  t.  Mc- 
Uughlin,  186  P.  6S2. 

{  1008  (Wash.)  Where  the  trial  court  did  not 
hear  the  evidence,  its  findings  are  not  entitled 
to  the  same  weight  frbich  would  be  given  to 
the  findings  of  a  jadge  who  beard  tbe  evidence, 
eapecially  where,  on  trial  de  novo,  the  Sapreme 
Court  paasea  upon  tbe  same  record  upon  which 
the  trial  conrt  baaes  its  decree. — StofEeran  t. 
Okanogan  County.  136  P.  484. 

f  1008  (Wash.)  The  conrt,  on  an  appeal  which 
Involves  questions  of  fact  only,  will  not  disturb 
the  judgment,  where  it  cannot  say  that  the  trial 
conrt  erred  in  its  finding.— McGuUoagb  v.  Puget 
Sound  Realty  AssociatM,  136  P.  1146. 

S  IO08  (Wasb.)  Findings  of  fact  by  the  trial 
court,  when  reviewed  in  accordance  with  Kera. 
&  Bal.  Code,  J  173^  an  treated  aa  a  verdict 
of  the  iary^Doogan  v.  C^ty  of  Stattle,  186  F. 
1166. 

I  1009  (Colo.App.)  Tbe  findings  of  the  conrt 
CD  confiicting  evidence  in  an  eqnitatde  action 
are  eooclncive  upon  appeaL-^acuKm  v.  I^arson, 
136  P.  81. 

1  1009  (Idaho)  A  decree  supported  by  snb- 

stantial  evidence  will  not  be  distarbed,  though 
it  is  confiicting.— Dearing  v.  Hockeremltb,  1S6 
P.  994. 

1 1009  (Or.)  Though  equity  eases  are  tried 
anew  on  ap^al,  tbe  trial  court's  findings  on 
conflicting  evidence  are  entitled  to  much  weight, 
and  where  tbe  testimony  was  aeemingly  balaoe- 
ed,  it  would  be  taken  to  preponderate  in  fkvor  of 
the  party  for  whom  the  trial  court  found.— 
Scott  V.  Hubbard,  136  P.  653. 

J 1010  (Cal-App.)  If  there  was  any  snbstan- 
evidence  in  support  of  the  court  s  findings, 
t^  will  be  aJfirmed.— Weill  v.  Daniigcr,  136  P. 

S  1010  (OkL)  The  findings  of  the  trial  court, 
based  on  evidence  reasonably  tending  to  sap- 
oort  tbem,  will  not  be  disturbed  on  appeaL — 
Tbigpen  v.  Bisby,  186  P.  4ia 

S  101 1  (CaLApp.)  A  court's  finding  of  tbe  ma- 
terial facts  npon  conflicting  evidence  la  coneln- 
Bive.— Johnson  v.  All  Night  &  Day  Bnkt  186  P. 
516. 

glOII  (ColcApp.)  A  finding  of  fact,  having 
been  on  sharply  conflicting  evidence,  cannot  on 
appeal  be  said  to  be  wrong.— Rollins  v.  Fearn- 
ley  Investment  &  Real  Estate  Co..  186  P.  95. 

SI 01 1  (Idaho)  Where  there  ia  any  substan- 
tial conflict  in  the  evidence,  the  judgment  will 
Dot  be  disturbed.— Hufton  v.  Hnfton,  136  P. 
605. 

§1011  (Kan.)  A  judgment  will  not  be  dis- 
turbed where  it  depends  upon  conclusions  of 
fact  drawn  from  conflicting  evidence,  a  material 
part  of  which  couKists  of  oral  testimony. — Work 
V.  Work,  136  P.  236. 

$1011  (Okl.)  Fiudinga  of  fact  made  by  the 
court  on  confiicting  evidence  will  not  be  disturb- 
ed on  appeal  when  reasonably  supported  by  ev- 
idence.—Gault  V.  Thurmond,  138  P.  742. 

9  1011  (Wash.)  A  finding  by  the  trial  court 
based  on  contHcting  evidence  will  sot  l3e  disturb- 
ed on  appeal,  unless  the  evidence  so  preponder- 


ates against  tbe  finding  tiiat  fbe  appellate  coott 
can  aay  that  the  trial  conrt  was  not  Justified.— 
Hansen  v.  Abranis,  136  P.  678. 

I  toil  (Wadi.)  A  finding  by  the  trial  court 
based  on  disputed  oral  testimony  will  be  given 
weight  on  appeal  but  is  not  controlling.— Cants 
V.  MoeUer,  lS6  P.  687. 

S  lOil  (Wash.)  A  finding  on  conflicting  tes- 
timony will  not  be  disturbed  where  the  conrt 
would  not  be  Justified  In  determining  that  It  was 
erroneous  as  a  matter  of  law. — Wisconsin  Lum- 
ber Co.  V.  Pacific  Tank  &  SUo  Co.,  136  P.  601. 

I  101 1  (Wash.)  A  finding  of  the  trial  courL 
on  conflicting  evidoice,  will  be  allowed  to  stand 
onl^  when  the  Supreme  Court  is  satisfied  that 
it  IS  not  against  the  preponderance  of  tbe  ev- 
idence.—Borde  V.  Kingsley,  136  P.  1172. 

fi  1015  (Cal-App.)  Where  pl^ntilFs  affidavits 
as  to  alleged  improper  remarks  of  the  judge 
were  contradicted  by  affidavits  of  jurors  and 
of  the  judge,  trial  jodge"!  ded^on  held 
conclusive  on  appeal.— Doogberty  T.  Union 
Traction  Co.,  138  P.  722. 

S  1017  (Okl.)  Under  Comp.  Laws  1909.  I 
2812,  a  referee's  report  of  the  facto  has  tbe  ef- 
fect ol  a  special  verdict— Bbezle  v.  Drennan.  136 
P.  162.  «— — . 

S  1018  (Colo.)  Tbe  Supreme  Court  may  re- 
view tbe  report  and  jn^rment  of  a  referee  on 
an  accounting  to  determine  sufficiency  of  tbe 
evidence.-Davls  v.  Wright,  136  P.  1066. 

I  1022  (Okl.)  A  finding  of  fact  by  a  referee 
on  conflicting  evidence,  and  approved  by  the 
court,  will  not  be  disturbed  when  reasonably 
rap^rted  by  evidence.— Farrow  v.  Work,  136 

(H)  H«rmleM  Braor. 

S  1029  (Gal.App.)  Where  the  trial  court 
should  have  taken  Ute  case  from  the  jury  be- 
cause plaintiff  was  not  entitled  to  recover,  ex^ 
rors  in  the  instructions  and  in  the  ruungs 
thereon  and  alleged  improper  remarks  wm 
not  prejudicial  to  plaintiff.— Don^erty  T.  Un- 
ion Traction  (3a.  186  P.  722. 

SI03I  (Or.)  Improper  argument  la  prenm- 
7  prejudlcial^Zimmerie  v.  GbOders,  136  P. 
349. 

{  1032  (Wyo.)  Tbe  plaintiff  in  error  must 
make  an  affirmative  showing  of  jprejudicial  er- 
ror to  entitle  him  to  a  reversal^Iowa  State 
Savings  Bank  v.  Henry,  136  P.  863. 

S  1033  (Mont.)  Appellant  cannot  complain  of 
a  decision  in  its  favor  as  to  tbe  validity  of  a 
contract  iavolved.— De  Sandro  v.  Missoula 
Light  &  Water  Co.,  136  P.  711. 

S  1033  (Mont)  In  action  fbr  malicious  pros- 
ecution, instructions,  though  erroneous  because 
requiring  plaintiff  to  prove  an  arrest  and  im- 
prisonment, held  favorable  to  defendant. — Gror- 
ud  V.  LoBsl,  136  P.  1009. 

1  1033  (Or.)  Any  error  in  a  suit  to  cancel  a 
deed  to  plaintiff's  son  in  ingrafting  on  tlie  deed 
a  trust  agreed  to  by  parol  is  not  ground  fbr  re- 
versal on  plaintUTs  appeaL— Cartwrigfat  v.  Hi^- 
fett,  136  P.  881. 

f  1042  (Utah)  Where  a  demurrer  waa  sus- 
tained to  defendant's  answer,  and  an  amended 
answer  was  filed,  the  original  answer  went  out 
of  the  record,  and  the  improper  refusal  of  the 
motion  to  strike  the  answer  was  not  prejndi- 
cial.— Metx  v.  Jackson,  136  P.  784. 

S  1042  (Wash.)  Reinstatement  of  stricken 
paragraph  of  complaint,  setting  forth  notes  evi- 
dencing the  open  account  sued  on,  Arid  not  re- 
versible error,  where  tbe  correct  conclusion  and 
judgment  was  reached  by  the  court.— Leaven- 
worth V.  Brandon,  186  P.  375. 

S  1048  (Cal.App.)  Defendant,  in  an  action  for 
death,  AeJd  not  prejudiced  by  a  question  wheth- 
er witneea  who  represented  decedent's  employer 
had  discussed  the  matter  of  increasing  dece- 
dent's compensation,  where  witness  answered 
that  he  did  not  remember. — McGrory  v.  Pacific 
Electric  By.  Oc  136  P.  808. 
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I  1048  (Ean.)  Brror  In  reBtricdnr  the  crosa- 
examioatioD  of  plaintiff  to  affect  ub  credibility 
"was  banoleM,  where  thert  was  other  teatimony 
upon  all  point!  testified  to  br  plaintiff.— Coek- 
rUl  T.  Mitwonri,  K.  &  T.  By.  Co^  186  P.  322. 

f  IMS  (NeT.)  The  allowance  of  leadiiv  qnea- 
tiona  on  the  redirect  oamiaation  of  i^Qtiff  ia 
not  reveiBible  error  where  the  matters  elicited 
might  as  well  have  been  elicited  by  a  longer  se- 
ries of  direct  gaestions.-~Anderson  t.  Berrum, 
130  P.  973. 

§  1050  (Cal.)  In  an  action  for  the  wronsfnl 
death  of  a  hnaband  and  father,  the  erroneous 
admission  of  evidence  of  illness  of  members  of 
the  family  after  the  accideot  is  prejodicial  be- 
canse  teiraing  to  enhance  the  amount  of  the 
verdict  by  appealing  to  the  jurors'  sympathy. — 
Simoneau  v.  PaciBc  Klectrfc  By.  Co..  186  P. 
644. 

S  r050  (Cal.App.)  Allowing  one  to  testify 
money  was  not  the  separate  property  of  his 
wife  was  harmless;  he  aleo  testiiyuu  It  was 
the  result  of  their  joint  earnings  after  tiielr 
marriage.— Baton  v.  Ixwey.  186  P.  S34. 


t  (050  (Colo.App.)  Error  in  the  admisdon  of 
opinion  evidence  And  not  prejudicial.— Town  of 
Meeker  v.  Fairfield,  136  P.  471. 


in  an  action  against  a  town  for  personal  in- 
juries from  a  fall  upon  a  sidewalk,  erroneous 
admission  of  evidence  as  to  its  repair  after  the 
accident  held  under  the  circa mstances  not  prej- 
udicial.— Id. 

1  1050  (Hont)  In  an  actitm' against  a  water 
company  for  personal  Injuries  by  the  caving  in 
of  a  ditch  which  plaintiff  was  digging^  the  ad- 
mission of  an  ordinaaoe  granting  the  franchise, 
vhich  defendant  had  acquired  by  assignment 
from  the  origlual  grantee,  was  not  prejudicial 
to  defendant,  though  irrelevant— De  Sandro  v. 
Missoula  Ught  ft  Water  Co.,  136  P.  711. 

1 1050  (Ofcl.)  Under  Bev.  Laws  1910,  {  4791, 
in  an  action  for  slander,  the  admission  of  in- 
competent evidence  that  plaintiff's  brother  is  a 
fugitive  from  justice  A«Id  not  ground  for  re- 
versal.—Kimberlln  V.  Bphraim,  136  P.  1097. 

In  an  action  for  slander,  permitting  defend- 
ant on  cross-examination  to  show,  in  mitigation 
of  damages,  plaintiff's  unfavorable  family  con- 
nectloD,  A«Id  not  groond  for  reversal.— Id. 

SI050  (Or.)  In  a  ■himwr's  action  for  mis- 
Ivery  of  shipment  consigned  to  Itsell  the  ad- 
mission of  a  check  by  which  party  receiving  the 
shipment  paid  the  freight,  held  harmless  if  er- 
ror.—W.  H.  Stanchfield  Warehouse  Co.  v.  Cen- 
tral B.  of  Oregon,  186  P.  34. 

1 1050  (Wash.)  Defendant  was  not  prejudic- 
ed by  the  admission  of  hearsay  evidence  on 
enmlnation  of  a  witness  by  the  court,  which 
was  merely  cumulative  of  competent  testimony 
given  by  other  wttnesBea.— McKay  v.  Seattle 
Electric  Co.,  136  P.  134. 

1 1051  (Mont)  Admission  of  an  ordhianee, 
granting  a  franchise  which  d^endant  water 
company  acquired  by  asrignment,  without  proof 
that  it  was  an  ordinance  of  the  dtv,  was  harm- 
less where  the  answer  admitted  that  the  fran- 
chise was  granted  by  the  ordinance.— De  San- 
dio  T.  Missoula  Light  &  Water  Co.,  186  P.  711. 

I  1051  (Wash.)  Any  error  in  admitting  a  let- 
ter purporting  to  be  a  certificate  of  the  record 
of  plaintiff's  filing  in  the  land  office  for  the 
land  in  controvert  would  not  be  prejudicial 
where  the  oral  testimony  sufficiently  established 
plaintiff's  tight  to  possession  subject  only  to  the 

{laramount  rights  of  the  United  States.— Stof- 
eran  v.  Okanogan  County,  136  P.  484. 

{  1052  (Mont.)  The  cause  not  having  reached 
the  jury,  error  in  admission  of  impeaching  evi- 
dence was  harmless.— Westlake  v.  Keating  Gold 
Mining  Co..  136  P.  38. 

il052  (Or.)  Any  error  in  permitting  a  plain- 
to  testify  as  to  the  cost  of  personalty  was 


harmless,  where  he  aftsrwarda  stated  that  It 
was  worth  at  least  a  gWen  sum. — Murphy  v. 

Deal  186  P.  6&a 

I  lOM  (Ooia,Am-)  The  trial  having  been  by 
the  court  without  a  jury,  it  cannot  be  said  prej- 
udice resulted  from  admission  of  incompetent 
evidence.— Rollins  v.  Feaniley  Investment  ft 
Real  Estate  Co.,  136  P.  95. 

S  1054  (Utah)  An;  error  in  an  action  to  re- 
cover preferences  under  the  federal  Bankrupt- 
cy Act,  in  admitting  in  evidence  schedules  filed 
in  bankruptcy  proceedings  as  evidence  of  the 
bankrupt's  assets  and  UabilitieB,  was  not  prej- 
udicial to  defendant,  where  they  were  not  con- 
sidered by  the  court  on  the  question  of  lusol- 
vency. — Utah  Ass'n  of  Creditmen  v.  Boyle  Fur- 
niture Co.,  136  P.  572. 

Any  error  in  admitting  such  evidence  was 
not  injurious  to  defendant  so  far  as  the  state- 
ments therein  were  confirmed  by  the  bank- 
rupt's teatimooy  for  defendant  at  the  trial.— Id. 

§  1056  (GaLApp.)  Denial  of  further  inquiry 
into  the  extent  of  the  private  property  of 
plaintiff's  deceased  wife,  admitted  oy  plaintiff 
to  be  large,  is  harmless,  where  the  issue  la 
whether  certain  land  standing  in  her  name  was 
community  property,  bought  with  their  joint 
funds,  or  her  separate  property. — Eaton  v.  Lo- 
cey,  136  P.  534. 

S  1058  (Okl.)  Error  in  striking  a  witness'  ev- 
idence is  harmless,  where  the  same  witness  is 
subsequently  permitted  to  answer  practically 
the  same  question.- Gault  v.  Thurmond,  136  P. 
742. 

{  1058  (Or.)  Any  error  in  the  exclusion  of  a 
photograph  of  a  pile  of  boxes  was  harmless 
where  the  jurr  waa  afterwards  shown  the  pile 
of  boxes  iteelf.— Anderson  v.  Meier  &  Frank 
Co..  186  P.  660. 

1 1001  (Wyo.)  Where  defendant  did  not  offer 
suBcieot  evidence  to  entitle  him  to  recover  had 
he  been  permitted  to  Introdnoe  all  of  the  evidence 
offered,  he  cannot  complain  on  appeal  of  an  in- 
atruction  directiug  a  verdict  for  plaintiff.— 
Beyoolds  v.  Morton,  186  P.  795. 

S  1064  (Mont)  The  modification  of  a  regnest- 
ed  instmction  In  a  servant's  Injury  action  that 
the  shearing  of  a  ditch,  by  the  caving  of  which 
plaintiff  was  injured,  was  a  proper  method  of 
protecting  workmen,  by  submitting  the  propri- 
ety of  snch  method  to  the  jury,  was  not  preju- 
dicial to  defendant.— De  Sandro  v.  Missoula 
Light  ft  Water  Co.,  136  P.  711. 

S  1064  (Okl.)  An  Instruction  "to  deduce  from 
the  evidence  any  theory  of  the  case  which  will 
harmonize  the  testimony  of  all  the  witnesses" 
held  harmless,  where  it  could  not  have  misled 
the  jury,  though  it  would  have  been  better  to 
instruct  the  jury  to  "adopt  any  probable  or  rea- 
sonable theory  that  would  hanaonize  the  evi- 
dence."—Chicago.  R.  I.  ft  P.  By.  Co.  v.  New- 
born, 136  Pn74. 

S  1068  (Kan.)  An  erroneous  instmction  al- 
lowing the  jury  to  find  a  verdict  upon  grounds 
of  negligence  which  did  not  contribute  to  the  in- 
jury is  harmless,  where  the  jury  bases  its  ver- 
dict apon  other  grounds.— Smith  v.  Joplin  &  P. 
Ry.  Co.,  136  P.  930. 

g  1069  (Or.)  The  misconduct  of  plaintiff  and  a 
juror  ia  meeting  and  conversing  will  not  be 
held  harmless,  where  the  jury  rendered  a  ver- 
dict for  $50,000  for  breach  of  promise  of  mar- 
riage.—Coodeve  V.  Thompson,  136  P.  670. 

I  1071  (Wash.)  The  irregular  entry  of  addi- 
tional findings  could  not  be  prejudicial  where 
the  judge  who  made  all  of  the  findings  did  not 
bear  the  evidence,  so  that  his  findings  are  not 
entitled  to  the  usual  weight— Stofferan  v. 
Okanogan  Couoty,  136  P.  484. 

1  1073  (CaLApp.)  Where  there  is  evidence  on 
an  issue,  but  no  finding  thereon,  a  judgment  for 
defendant,  to  which  snch  finding  is  essential, 
will  not  be  afflrined  on  appeal;   it  not  being 
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witbin  the  proTince  of  Sw  appellate  coort  to 
Bnpply  omitted  findings— Konda  t.  Fay,  186  P. 

514.  * 

I  1 073  (Okl.)  Thongh  the  coart  erred  io  In- 
dndlag  in  the  judgment  relief  not  prayed  for  In 
plaintiff's  petition,  the  error  was  not  available 
to  defendant,  wbere  the  court  by  a  nunc  pro 
tone  order  corrected  the  Jodcment  so  as  to 
make  it  conform  to  the  lueading^Walton  t, 
Kenuamer,  136  P.  SSiT 

(I)  Error  Wftl-red  la  Apvellato  Oovrt. 

{  1078  (Mont.)  A  bare  statement  in  appd- 
iant'B  brief  aa  to  alleged  error  in  giving  a  par- 
ticular inatructioD,  "and  furthermore,  as  to  this 
instruction,  we  think  that  this  error  is  a  breach 
of  an  elementary  proposition  of  law,"  is  not 
argument  within  the  rale  that  an  assignment  of 
error  not  argued  will  be  deemed  waived.— West- 
em  Mining  Supply  Co.  v.  Helzner,  186  P.  44. 

(K)  Sabseqaent  AppMla. 

i  1097  (Okl.)  Where  the  rights  of  the  parties 
under  a  contract  were  determined  on  a  former 
appeal,  such  determination  becomes  the  law 
of  the  case  on  a  sulMequent  appeal  lliTolTiDf  the 
same  questions.— MehUn  Superior  OU  &  Gas 
Co..  136  P.  681. 

S  1097  (Waah.)  The  decision  of  the  Supreme 
Court  on  a  prior  appeal  is  the  law  of  the  caae 
on  all  pointi  then  paaied  on.— Frostman  t. 
Stizrat  &  Goetz  Inv.  Oo.,  186  P.  1144. 

I  1099  (Colo.App.)  Holdins  of  Supreme  Court 
on  former  appeal  as  to  what  It  was  necessary 
to  show  to  sustain  the  action  h€M  to  be  the 
law  of  the  case  on  sabseguent  appeal.— R.  W. 
English  Lumber  Co.  t.  Hireen,  186  P.  475. 

I  1099  (Colo.App.)  The  decision  of  the  Su- 
preme Court  on  a  former  appeal  as  to  the  ad- 
missibility of  evidence,  so  far  as  applicable,  be- 
comes the  law  of  the  case  on  a  subsequent  ap- 
peal.-—German-American  Ins.  Co.  V.  Messenger, 
136  P.  478. 

i  1099  (Okl.)  Decisions  of  the  appellate  oourta 

upon  all  quMtions  of  law  Involved,  though  it 
be  a  coDtroversy  arising  upon  the  state's  appli- 
cation under  Comp.  Laws  1909,  M  372-^.  to 
determine  its  outstanding  indebtedness,  are  bind- 
ing on  a  subsequent  appeal  by  protestanta.— In  re 
Application  of  State  to  Issoe  Bonds  to  Fund 
Indebtedness,  136  P.  1104. 

S  1099  (Utah)  A  ruling  as  to  the  admissibiU- 
ty  of  evidence  made  on  a  former  aineal  is  the 
law  of  the  case  on  a  second  appeaL — Utah  Aas^ 
of  Greditmen  v.  Boyle  Fumiture  Co.,  136  P. 
672. 

S  1099  (Wash.)  Where  plaintiff,  while  on  an 
area  in  front  of  a  building  in  the  process  of 
reconstruction,  had  heen  held  on  appeal  not  to 
be  a  trespasser,  it  was  not  error  to  omit  on 
second  trial  from  an  instruction  the  finding  that 
defendant,  the  adjoining  owner,  bad  forbidden 
plaintiff  to  use  the  sidewalk  area  which  was 
negligently  uocovered.- Frostman  v.  Stirrat  & 
Goetz  Inv.  Co.,  136  P.  1144. 

XVIZ.  SETERMINATIOM  AlfB  DZSPO- 
SZTION  OF  OA1T8E. 
(B)  AJBrmance. 

S  1 140  (Cal.)  Under  Code  (3iv.  Proc  S  63,  al- 
lowing the  Supreme  Court  to  direct  the  entry 
of  a  proper  jadgment,  that  tribunal  may  in  an 
action  for  damages  for  wrongful  death,  affirm 
a  judgment  on  condition  that  a  remittitur  be 
entered  for  part  of  the  recovery.— Simonean  t. 
Pacific  Electric  Ry.  Co.,  136  P.  644. 

Where  the  jury  on  the  first  trial  in  an  action 
for  wrongful  death  awarded  f7,0(X>  damages, 
and  on  the  secood,  which  was  not  attacked  as 
excessive,  where  uie  evidence  was  practically 
identical,  except  that  incompetent  evidence  on 
the  amount  of  damages  was  admitted,  awarded 
$10,0CX)  damages,  the  juderment  may  be  affirmed 
on  condition  that  a  remittitor  of  $8,000  be  en- 
tered.—Id. 


<D)  Reversal. 

I  1170  (Okl.)  Under  Rev.  Laws  1910,  |  4791« 
a  judgment  will  not  be  reversed  for  errors  not 
affecting  substantial  rights.— Chicago,  R.  L  A 
P.  Ry.  C3o.  V.  Newbum,  136  P.  174. 

S  1171  (Eaa.)  Failure  to  allow  nominal  dam- 
ages to  the  defeated  party  is  not  gronod  for 
reversal.— Benfleld  t.  Croson,  136  P.  262. 

I  ir7r  (Wash.)  A  Jadgment  will  not  be  re- 
versed in  order  that  plaintiff  may  prove  and 
recover  nominal  damaaea.— Hewson  T.  Peter- 
man  Mfg.  Co.,  186  pTuBS. 

11178  (OkL)  Where,  on  foreclosure  of  liens 
of  subcontractors  and  materialmen,  the  original 
contractor  la  not  made  a  party,  the  jndgmait 
will  not  be  reversed  and  rendered  by  reason 
thereof  but  the  case  will  Im  remanded  to  allow 
sach  original  contractor  t»  be  made  a  party,  and 
(or  new  trial.— Ebette  v.  Diennan,  186  P.  162. 

(F)  Bfandato  mmA  PMoeedJass  Im  Lswer 
Oomrt. 

i  1 195  (Or.)  A  decision  against  plaintiff  on  a 
complaint  on  a  lienefit  oerUBcate  on  a  contract 
between  defendant  and  the  original  order  does 
not  bar  recovery  on  an  amended  complaint,  baa- 
ed on  defendant's  promise  to  plaintiC  to  as- 
sume such  order's  {ligations.- Spande  t.  West- 
em  Life  Indemnity  Oo.,  136  P.  1189. 

I  1 199  (Waah.)  Under  Rem.  &  Bal.  Code,  8 
1741,  the  trial  court  had  no  power,  after  af- 
firmanoe  of  judgment  for  plaintiff  by  the  Su- 
preme Court  and  remand,  to  amend  the  judg- 
ment to  include  as  a  defendant  a  corporation 
which  was  not  a  party  to  the  original  pro- 
ceeding, except  that  the  judgment  of  the  Su- 
preme Court  ran  against  it  as  surety  for  eoBts.— 
Pacific  Drug  Co.  v.  Hamilton,  136  P.  1144. 

I  1201  (Colo.)  Where  decree  enjoining  tres- 
passes was  reversed  for  InsofficienCT  of  the 
complaint  to  show  a  right  to  equitable  relief, 
trial  court  A«M  to  have  power  to  permit  an 
amendment.— Smith  t.  Schlink,  186  P.  100& 

APPEARANCE 

1 24  (Okl.)  Where  defendant  an>e&rB  and  al- 
leges and  submits  to  the  court  for  dedsion  non- 
jurisdictional  questions,  it  operates  aa  a  waiver 
of  irregularities  In  the  process.— Walton  t.  Ken- 
namer,  186  P.  684. 

APPLIANCES. 

Bee  Master  and  Sttvant;  f  108. 

APPOINTMENT. 

See  Eixeeutors  and  Administrators  8  12,  20: 
States.  1 46.  -  w  ^  , 

APPROPRIATION. 

See  States,  SS  180-137;  Statutes,  »  107,  119; 
Wateta  and  Water  Courses,  H  7-30, 161, 162. 

ARGUMENT  OF  COUNSEL 

See  Orimioal  Law.  H  706-728,  1037,  1080^ 
1171;  Trial,  If  120, 

ARREST. 

See  Assault  and  Battery,  |  26 ;  Escape ;  Hom- 
icide, H  66,  m. 

ASSAULT  AND  BATTERY. 


See  Crimtoal  Law.  U  371,  384,  1169.  1169, 
1172;  Husband  and  Wife,  «  221,  260:  In- 
dictment and  Information,  J  182;  Trial,  f 


191. 


X.  Omii  IiIABIUTT. 


(B)  Aotlona. 

8  26  (Kan.)  That  plaintiff  in  a  dvU  action 
against  an  officer  for  assault  antidpated  a  de- 
fense hr  asserting  In  Us  i^tition  that  he  did 
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not  resiit  tbe  offlew  making  an  arrest  held 
not  to  place  apon  him  the  burden  of  proof  aa 
to  Buch  defense.— Basalt  t.  Doid^e.  136  P.  804. 

n.  oamzirAi.  BESPOiraxBiuTT. 

(B)  P*os«catloB  mmM.  P«Blahm«n«. 

1 91  (Colo.)  On  proof  that  while  a  Bght  was 
in  progress  aeFendant  encoaraged  Its  continu- 
aoce  by  saying,  "Kill  bbn ;  stomp  him  to  death," 
and  made  some  demonstration  with  a  gun,  there 
waa  a  pmnmptlon  that  he  intended  at  least  to 
rncourage  an  assault  or  assault  and  battery 
^oD^t^person  referred  to.— Rica  T.  Peojrfe. 

ASSESSMENT. 

See  GorpozationB,  {  175. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  |  781 ;  Criminal  Law, 

ASSIGNMENTS. 

See  Landlord  and  Tenant,  8  79. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

.    ASSUMPSIT,  ACTION  OF. 

See  Money  Received;  Principal  and  Agents  | 
76;  Work  and  Labor. 

ASSUMPTION. 

Of  ri^l^gl^  Uaater  and  Servant,  S|  206-217, 

ASYLUMS. 

See  Insane  Ptttwnu,  |  63;  UmibtUon  of  Aa- 
tioai,  1 11. 

ATTACHMENT. 

See  Bzecntion,  |  457;   Garnishment;  Land- 
lord and  TvDRMt,  H  229,  260,  32& 

ATTENDANCE. 

See  Witnessea,  |  2. 

ATTESTATION. 

See  Wills,  SS  282,  289,  802. 

ATTORNEY  AND  CLIENT. 

See  Criminal  Law,  {  093 
Limitation  of  Actions,  § 
86;  Officers;  Trial,  »  ^■ 
dor  and  Pnrchaaer,  |  137. 

XX.  UBTAXXXB  AMD  AUTHOBITT. 

S  93  (Or.)  The  entry  of  a  decree  granting  re- 
Uk  satisfactory  to  plaintiff  was  not  an  in- 
fringement of  the  authority  of  her  attorney.— 
Gartwrigbt  t.  Moffett,  186  P.  881. 

IT.  OOMFBHSATXOW  AMP  XXBM  OF 
ATTORMET. 

(A)  Pees  m,nA  Other  BemwaeratlOB. 

{  134  (Gal-App.)  Under  Oiv.  Cod&  |  3368, 
held  that  there  could  be  no  recovery  for  breach 
of  a  contract  for  the  employment  of  an  attor- 
ney at  a  stated  compensation  for  services  and 
expense  of  employil^  a  physician  and  detec- 
tlve,  where  there  was  no  evidence  as  to  what 
would  be  a  reasonable  or  necessary  expenditure 
for  help  which  he  bad  agreed  to  employ.— Mew- 
mire  T.  Ford.  136  P.  504. 

i  140  fCaLApp.)  Trial  court  Md  to  have 
abused  discretion  in  allowing  91,000  to  an  at- 


torney for  <d]ent*s  breach  of  agreonent  to  em- 
ploy him,  even  if  it  had  a  discretionary  power, 
where  the  aervlces  performed  were  of  slight 
oonseQuence.— Mewmire  v.  Ford,  136  P.  504. 

{  143  (CaLApp.)  Agreement  by  person  in  jail 
charged  with  murder  to  pay  a  young  and  inex- 
perienced attorney  fl,5O0  for  defending  her, 
het4  unconscionalue,  and  contrary  to  substan- 
tial justice,  and  hence  under  Civ.  Cod^  {  3390, 
only  reasonable  damages  could  be  recovered  for 
a  breach  thereof.— Mewmire  v.  Ford,  136  P. 
504. 

1 148  (Kan.)  Where  a  hank  delivered  notes  to 
an  attoroer  for  collection,  pcomiaing  to  pay 
him  a  fee  on  collection,  and  the  attorney  secured 
Judgment  and  consalted  the  bank  and  prompted 
the  issuance  of  an  execution  to  keep  the  judg- 
ment alive,  he  was  entitled  to  compensation  for 
his  serrfoea  upon  Uie  jadgment  being  collected 
on  a  compronuse  11  yean  after  its  rendition.— 
Joyce  T.  Miami  County  Nat  Bank,  136  P.  282. 

An  allowance  of  an  attorney  fee  of  60  per  cent 
of  the  amount  collected  on  apparently  worthlees 
notes,  which  the  attorney  put  In  jud^nent  tar  a 
bank,  heU  not  exces8iT&  where  Oie  bank  agreed 
to  piV  a  "Uvely  fee."— Id. 

ATTORNEY  GENERAL 

Bee  Criminal  Law,  |  1024;  Offlcen.  1 100. 

§3  (Kan.)  Under  Laws  1903,  c.  338,  |  1 
(Gen.  St.  1909,  |  4388),  an  Attorney  General 
is  entitled  to  retain  fees  adjudged  and  paid  to 
him  as  costs  in  jiroceedings  to  punish  for  con- 
tempt the  violation  of  an  injunction  under  the 
prohibition  law.— State  v.  Daweon,  186  P.  820. 

AUDITORS. 

See  Mandamus,  |  164. 

AUTHORITY. 

See  Atton^  and  Client  1 83. 

AUTOMATIC  MACHINES. 

See  Trial,  |  36S. 

BAIL 

See  evidence,  {  158. 

H.  IM  CBHaiTAI.  FBOSEOimOMB. 

8  77  (Okl.)  Aa  Bev.  Laws  1810.  |  6110.  pre- 
scribes the  method  of  declaring  a  forfeiture  on  a 
bail  bcmd,  it  is  not  necessary  that  the  amount 
of  the  bond  be  recited  in  the  order  declaring  a 
forfeiture,  and  hence  a  recital  of  an  Improper 
amount  is  surplusage  and  ImmaterlaL — BJd- 
wards  v.  State,  136  P.  677. 

{ 77  (OkL)  A  final  order  declaring  a  forfei- 
ture of  a  ball  bond  cannot  be  collaterally  at- 
tacked in  a  subsequent  action  on  the  bond;  the 
remedy.  If  any,  being  by  proceeding  according 
to  Comp.  Laws  1009,  I  7112.~Hinea  v.  State, 
136  P.  692. 

§  79  (Okl.)  In  an  action  on  a  forfeited  bail 
bond,  the  illness  of  the  principal  on  the  day 
of  the  forfeiture  was  no  defenae. — Hines  v. 
State,  136  P.  592. 

§  80  (Okl.)  The  surety  on  a  bail  bond  is  tech- 
nically considered  as  the  custodian  of  the  prin- 
cipal, and  he  may  dischai^  himself  by  sur- 
rendering the  principal  in  the  manner  pre- 
scribed by  statute.— Edwards  v.  State,  136  P. 
577. 

S  80  (Wash.)  Rem.  &  Bal.  C!ode,  {  2233,  htdd 
to  confer  on  aareties  the  right  to  vacation  of  a 
judgment  on  the  bail  bond  on  their  surrender  (tf 
accused  within  the  60-day  period  but  not  to 
limit  the  court's  common-law  power  to  grant 
similar  relief  where  accused  was  sarrendered 
and  pert()nned  the  judgment  subsequent  to  such 
60^ay  period.— State  t.  Jakshiti,  3B6  P.  182. 
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1 84  (OU.)  Where  the  prindpal  and  nirety  on 
a  bail  bond  made  no  appearance  in  the  county 
court  when  It  waa  forfeited  and  did  not  there- 
after apply  to  that  court  to  vacate  or  set  aside 
the  forfeiture,  they  could  not  complain,  when 
sued  on  the  forfeited  bond,  that  the  surety 
thereon  was  discharged  by  a  surrender  of  the 
principal.— Edwards  v.  State,  136  P.  577. 

1 93  (Okl.)  A  decision  in  an  action  on  a  for- 
feited bail  bond  need  not  allege  that  the  sum 
written  in  the  bond  has  not  been  paid.— Edwards 
T.  State.  186  P.  677. 

BAILMENT. 

See  lAvery  Stable  Keepers;  Warehousemeo. 

i  14  (Or.)  A  bailee  tor  hire  cannot  so  lioiit  his 
responsibility  as  not  to  be  liable  for  n^Usenoe. 
— Hlaon     Tip-Top  Auto  Co.,  136  P.  642. 

1  31  (  Wash.)  In  action  for  rent  of  personalty, 
endence  held  to  sustain  judgment  for  $500.— 
Folliott  T.  Lord,  136  P.  126. 

133  <Or.)  A  charge  defining  negligence  of  a 
bailee  held  correct.— Pilson  v.  Tip-Top  Auto 
Co.,  186  P.  642. 

BANKRUPTCY. 

See  Appeal  and  Error,  f  1054;  Witnesses,  | 
392. 

I.  OONSTirVTIONAX.  AKD  STATU- 
TOBT  PBOVIBIOHS. 

1 4  (Utah)  The  object  of  the  bankmptey  law 
is  to  enforce  equality  among  the  bankrupt's  cred- 
itors.—Utah  Ass'n  of  Creditmen  t.  Boyle  Fumi* 
tnre  Oo^  186  P.  572. 

m.  AUIOmtENT,  ASMIHISTBATION, 
AMD  DISTRIBimON  OF  BAlfK- 
BITPT'S  ESTATE. 

(O)  PretercBTOs  mmA  Trus(e»  fey  BmIc- 
rwvtt  and  Attachmeats  «b« 
Otlier  Uens. 

I  160  (Utah)  A  person  Is  deemed  "insolTent" 

whenever  the  aggregate  of  his  property,  ex- 
elusive  of  that  conveyed,  concealed,  or  removed 
with  intent  to  defraud  creditors,  and  all  prop- 
erty exempt  under  state  law,  shall  not  at  a 
fair  valuation  be  sufficient  to  pay  his  debts.— 
Utah  Ass'n  of  Creditmen  r.  Boyle  Furniture 
Co.,  186  P.  572. 

S  166  (Utah)  Where  the  officer  of  a  corpoTa- 
tion  received  a  ptock  of  goods  from  a  bankrupt, 
held,  that  be  had  or  could  have  had  full  in- 
iFormation  concerning  the  bankrupt's  insolvent 
condition:  being  charged  with  the  duty  of 
Investigation.— Utah  Ass'n  of  Creditmen  v. 
Boyle  Furniture  Co.,  138  P.  572. 

1 168  (Utah)  Upon  recovering  a  preference 
made  contrary  to  the  federal  Bankruptcy  Law, 
interest  shonld  be  allowed  from  the  time  of 
demand  upon  defendant  for  the  return  of  the 
preference,  and,  if  no  formal  demand  is  made, 
from  the  time  suit  is  instituted.— Utah  Ass'n 
of  Creditmen  t.  Boyle  Furniture  Co.,  136  P. 
672. 

(D)  Administration  oC  Estate. 

1215  (Okl.)  Where  the  original  contractor  is 
adjudged  a  bankrupt  during  the  construction  of 
the  building,  his  trustees  should  be  made  a 
party  defondant  in  actions  by  aubcontractors  or 
materialmen,  and  the  judgment  taken  against 
blm  should  be  made  the  basis  of  the  liens 
claimed  against  the  property.— Eberle  v.  Dren- 
nan.  136  P.  162. 

The  baokmptcy  of  the  original  oontractor 
will  not  prevent  the  enforcement  at  liens 
against  the  property  by  subcontractors  and  ma- 
terialmen, where  toe  owner  has  consented  to 
an  order  of  the  bankruptcy  court  directing  the 
contractor's  receirar  «r  trustee  to  complete  the 
contract— Id. 


(B)  Aetlons  ¥y  or  Aaralast  TnfltM. 

1 303  (Utah)  Where  the  inevitable  result  of 
a  transaction  between  a  debtor  and  creditor 
is  to  create  a  preference,  it  is  presumed  that 
the  creditor  as  well  as  the  debtor  intended  to 
bring  about  that  resnlt.— Utah  Ass'n  of  Cred- 
itmen T.  Boyle  Furniture  Co.,  136  P.  672. 

In  a  suit  to  recover  an  alleged  preference, 
consisting  of  a  return  of  purchased  merchan- 
dise to  the  seller  while  insolvent,  evidence  that 
on  previous  occasions  the  Iiankrupt  had  return- 
ed merchandise  to  defendant  and  recelrad  credit 
therefor  was  not  admissible.— Id. 

BANKS  AND  BANKING. 

See  Criminal  Law,  |  147;  Ftohlbltioii,  {  6; 
Usury,  I  114. 

m.  FUNOTIOH8  AHD  DEAUHCW. 

(B)  Representation  of  Bank  by  OSeora 
and  Amenta. 

1 105  (Kan.)  The  president  of  a  bank  may 
contract  to  pay  a  customer's  checks  in  pref- 
erence to  the  customer's  existing  debt  to  the 
bank  if  the  customer  will,  before  they  are  pre- 
sented, deposit  the  amount  necessary  to  meet 
them.— Ballard  v.  Home  Nat  Bank  of  Arkanaas 
City,  189  P.  836. 

(O)  Deposits, 

I  140  (Kan.)  Where  a  bank  agreed  through 
Its  president  to  pay  checks  given  by  a  customer 
for  live  stock,  if  the  customer  would  resell 
and  deposit  the  proceeds  with  the  bank,  which 
he  did  and  the  bank  applied  snch  deposit  to  a 
pre-existing  debt,  the  holder  of  the  checks 
could  sue  the  bank  thereon,  though  he  did  not 
know  of  the  acreement— Ballard  t.  Home  Nat. 
Bank  ei  Arkanias  Cftr.  186  P.  98ft. 

I  142  (Idaho)  Where  a  bank  paid  a  c^eck, 
payable  individually  to  the  payee,  it  ^scharg- 
ed  the  drawer's  deposit  to  that  extent,  though 
the  payee  violated  bia  agreement  with  uie  draw- 
er to  use  the  money  in  satisfaction  of  a  mort- 
gage, where  tin  bank  had  m  instrnetionB  in 
the  mattor^Dearing  Hoekwamith,  189  P. 
094. 

8  154  (Idaho)  Evidence,  in  an  action  against 
a  bank  and  others  for  damages  from  a  conspira- 
cy to  defraud  plaintiff  of  money  which  he  had 
on  deposit  in  the  hank,  which  money  was  paid 
on  a  check  of  plaintiff  and  misappropriated  by 
the  payee,  Aeld  to  show  the  bank  not  liaUa.r' 
Dearing  t.  Hoekersmlth,  189  P.  904. 

BASTARDS. 

See  Trial.  |  8U. 

I.  HXEGimCAOT  IK  OEWERA1L. 

1 13  (OkL)  For  a  writing  to  constitute  an  ac* 
knowledgment  of  patemi^  of  an  ill^timats 
child,  within  Itxrr.  Laws  1910,  f  8420,  paternity 
must  be  directly  and  unquestionably  adtnowl- 
edged.— Holloway      McCormick,  136  P.  1111. 

A  letter  by  the  alleged  father  of  an  illegiti- 
mate child  to  its  mother  held  not  an  acknowl- 
edgment of  patemi^  under  Bev.  Laws  1910.  { 
&120.  though  it  referred  to  the  child  as  "my 
boy"  and  was  signed  by  the  alleged  father  and 
written  by  another  at  nia  nqaest— Id. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  law,  |  404;  Bridencfh  ||  1S8-1T1 

BETTING. 

See  Gamins, 

BIAS. 

See  Jvqr.  1 181. 
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BILL  OF  LADING. 

See  Carriers,  I  83. 

BILL  OF  PARTICULARS. 

See  Pleadiof,  |  8i27. 

BILLS  AND  NOTES. 

See  Account;  Appeal  and  Error,  f  671;  Can- 
cellation of  Instruments ;  Corporations,  {  466 ; 
Courts,  S  163;  Evidence,  k  117;  Gifts,  |  64; 
Sales,  1340;  Statutes,  f  276;  StipulatioiiB, 
111;  tsuiy,HB0,63. 

H.  COH8TBUCTION  AKD  OPEBATIOM. 

§  129  (Idaho)  Under  Rer.  Codes.  8  3528,  a 
note  payable  on  demand  becomes  due  within  a 
reastmablp  time  after  its  execution. — Miller  t. 
Del  Rio  Min.  &  MUl.  Co.,  136  P.  448. 

XV.  ICXGOTIABH^ITY    AHD  TBAK»- 
rEB. 

(O)  Tnkufer  WUhimt  ImdavMmeat. 

J  209  (Or.)  Upon  a  pale,  where  a  negotiable 
instrument  is  actually  delivered,  title  passes 
without  indorsement.— Baker  v.  Moran,  136  P.' 
80. 

BIGHTS  Aim  XIABIX.ITIE80N  IH- 
BORSBHBinr  OB  TKAHBFEB. 

(C)  AMlvnm«nt  or  S«l«' 

{310  (Idaho)  The  purchase  of  a  note  is  a 
contract  of  sale  and  distinct  tram  a  payment 
of  same.— Miller  t.  Del  Bio  Min.  ft  HlU.  Co., 
136  P.  448.  . 

CD)  Bona  Fids  PvrehMen. 

1348  (Idaho)  Where  plaintitr  produced  a 
note  payable  on  demand  nearly  four  years  after 
it  was  executed,  he  took  it  snbject  to  all  de- 
foues  available  to  the  oririnal  nuker.-^iuer 
T.  Del  Bio  Min.  ft  Mill.  Co..  186  P.  448. 

vn.  PATinarT  Aim  dxsobaboe. 

1 425  (Idaho)  The  payment  of  a  note  dis- 
charges the  debt— KtiUer  v.  Del  Bio  Min.  ft 
MUL  Co.,  136  P.  448. 

1426  (Idaho)  Where  a  note  is  paid  by  and 
delivered  to  one  indorser  and  treated  bj  the 
person  receiving  payment  as  paid,  sucb  indorser 
cannot  reissue  the  same  without  the  consent  of 
the  other  parties  thereto.— Miller  T.  Dei  Rio 
Min.  &  Mill  Ck>.,  136  P.  448. 

Payment  of  a  note  by  one  Indorser  to 
constitute  a  "payment"  and  not  a  "sale"  aa  be* 
tween  flie  parties  to  the  transaction^Id. 

Vm.  ACTIONS. 

1 452  (Wyo.)  That  notes  were  given  for  price 
•f  property  upon  false  representations  and 
guaraiity  which  had  failed  held  a  defense  as 

Sainst  one  who  took  the  notes  with  knowl- 
ge  of  the  transaction.— Iowa  State  Savings 
Bank  v.  Henry,  136  P.  863. 

I  503  (Colo.)  In  an  action  by  an  indorsee  of 
a  note  given  for  the  purchase  price  of  goods, 
with  defenses  of  want  of  consideration  and  no- 
tice, evidence  was  admissible  of  the  fraudulent 
misrepresentations  of  the  seller's  agent  as  to 
the  character  of  the  goods. — First  Nat.  Bank  v. 
Smith,  136  P.  460. 

S  509  (Ckda)  In  an  action  on  a  note  given  for 
the  purchase  price  of  goods  by  an  Indorsee, 
with  defenses  of  want  of  consideration  and  no* 
tlce,  evidence  that  plaintiff  had  had  ample  ex- 

Berience  in  prior  litigation  growing  out  of  sim* 
ar  transactions  of  the  sdler  was  admissible 
on  the  issue  of  good  faith.— First  Nat.  Bank  v. 
Smith,  136  P.  460. 

1518  (Idaho)  Evidence,  in  an  action  on  a 
note,  against  the  maker  and  subsequent  Indors- 
ers,  held  insufficient  to  sustain  a  finding  that 


the  note  was  given  at  tha  regtust  and  for  tlie 
benefit  of  the  indorsers.— Miller  T.  Del  Bio  Min. 

ft  Mill.  Co.,  136  P.  448. 

f  527  (Idaho)  Bvid«ioe,  in  an  action  on  a 
note  which  had  been  reissued  after  payment 
by  an  indorser,  held  to  show  that  the  person  to 
whom  the  note  was  reissued  took  the  same 
without  recourse  on  the  indorsers.— Miller  v. 
Del  Bio  Min.  ft  MUL  Go.,  136  P.  4481 

BOARDS. 
Sea  ponatlei.  H  46-101. 

BONA  FIDE  PURCHASERS. 

See  Bilk  and  Note^  |  848;  Tendor  and  Pur- 
chaser, H  224-248. 

BONDS. 

See  Appeal  and  Error,  81  391.  458,  459 ;  Bail ; 
Justices  of  the  Peace.  |  159;  Municipal  Cor- 
Dorationa,  H  846,  347,  921;  Pleading,  (  214; 
Frindpal  uid  Soret;;  Sales,  f  91;  Snerifb 


ud  Constables, 


).  92;  States,  |  101. 


BOUNDARIES. 

See  Schools  and  School  Districts,  |  86. 

n.  ETIDEVCE.  ASCEBTAXmCENT,  AND 
ESTABUSHMEKT. 

{  54  (Ean.)  Where  a  landowner  has  acQuired 
tiue  by  16  years'  adverse  possession  up  to  a 
fence,  he  cannot  be  divested  thereof  hj  a  survey 
made  to  establisli  the  oiiginal  line.— Peterson  t. 
HolUa,  186  P.  26& 

BRANDS. 

See  Animals,  1 10. 

BREACH. 

See  Sale%  H  151-181,  265,  779,  418,  489;  Ven- 
dor and  Pprchaser,  ff  180-1(0. 

BREACH  OF  MARRIAGE  PROMISE. 

S  34  (Or.)  Circumstances  heUt  sufficient  to 
go  to  the  jury  on  the  question  whether  a  re- 
mark of  defendant  that  he  had  landed  a  girl 
after  10  years  referred  to  plaintiff.— Goodeve 
T.  Thompson,  1S6  P.  670. 

BRIDGES, 

X.  BSTABUSHMENT.  COHSTBirOVIOir, 
AMD  MAIMTEMANOE. 

1 28  (G(^o.)  Attempt  to  cross  bridge  with 
traction  engine  without  complying  with  Laws 
1903,  p.  410,  believing  that  the  bridge  would 
support  the  engine,  Aeld  not  to  make  the  per- 
son BO  attempnng  criminally  liable  for  mali- 
ciously breaking  the  bridge  under  Rev.  St 
1908.  t  1874.— Mayn  t.  People,  186  P.  101& 


BRIEFS. 

Bmv,  H  7 

BROKERS. 


See  Appeal  and  Bmv,  H  757-778;  Oriminal 
Law,  I  1180. 


IV.  COMPENSATION  AND  UEN. 

S  50  (Or.)  A  broker  who  has  fully  performed 
his  part  of  the  contract  is  entitled  to  his  com- 
missions  though  the  owner  afterwards  changes 
his  mind  as  to  making  the  sale  or  imposes  ad- 
ditional terms,  so  as  to  postpone  a  transfer 
until  after  the  time  limited  to  the  broker  for 
making  the  sale.— Slotboom  v.  Simpson  Lum- 
ber Co.,  186  P.  641. 

That  a  broker  was  prevented  by  the  intoxica- 
tion of  the  owner's  agent  from  informing  the 
corporate  owner,  before  the  expiration  of  the 


Vtor  esses  in  Dee.  Dig.  ft  Am.  Dig.  Ksy  No.  flerlss  ft  Indexes  see  same  toplo  and  ssotlon  (V  NUMBBR 


Digitized  by 


Google 


Brokma 


1S6  PACIFIC  BEPORTBB 


1214 


time  limited  for  procnrins  a  pDrchaser,  of  the 
fact  that  a  parcliaaer  was  procnred  would  not 
entitle  to  broker  to  recover  ctwunissions  on 
tlw  theinr  that  the  owner  waa  charged  with 
ita  agent'a  neglect.— Id. 

855  (Or.)  Where  property  I*  aold,  after  the 
ezpiratioo  of  the  time  limited  for  the  procuring 
of  a  pnrchaser,  by  a  third  person  and  nixin 
different  terras,  the  original  broker  ia  not  enti- 
tled to  commissions. — Slotboom  t.  Simpson 
Lumber  Co..  136  P.  641. 

i  56  (Or.)  A  broker  la  not  entitled  to.  com- 
_  BsioDS  ui>on  a  sale  of  the  property  by  the 
owner  after  the  time  allowed  the  broker  for 
procoring  a  parchaser,  thoogh  the  sale  re- 
■alted  from  efforts  to  procore  a  pnrdiaser,  be- 
gun before  the  expiration  of  sodi  time.— Slot- 
boom  V.  Simpson  Lumber  Co.,  136  P.  641. 

S57  (Or.)  A  broker  earns  bis  commissions 
upon  introducing  a  proposed  pnrchaser  to  thft 
owner,  though  a  sale  U  made  to  such  parchaser 
for  a  less  sum  or  apou  diiferent  terms  than 
those  originally  contemplated.— Slotboom  v. 
Simpson  Lmnber  Co.,  136  P.  641. 

V.  AGTION8  TOB  OOMPENSATIOM. 

S  84  (Cat.App.)  Where,  in  a  real  estate  bro- 
ker's action  for  commission,  plaintiff  relies, 
under  anthorlty  of  Civ.  Code,  |  1569,  upon  a 
contract  made  for  his  benefit  and  not  upon 
an  emidoyment,  and  where  defendant  pleads  em- 
ployment  as  a  basis  of  a  defense  resting  on  a 
confidential  relation,  the  burden  is  on  defend- 
ant to  prove  such  employment— Konda  v.  Fay, 
136  P.  514. 

886  (CaLApp.)  Where,  In  a  real  estate  bro- 
ker's action  against  the  parchaser  for  a  com- 
mission, defendant  claimed  that  he  relied  upon 
false  statements  as  to  the  market  value  of  the 
property  and  as  to  the  amount  of  a  loan  which 
a  certain  bank  would  make  upon  it,  and  the 
evidence  showed  that  defendant  made  foar  trips 
to  examine  the  land  and  tested  .the  soil,  and 
that  the  land  was  located  in  the  same  vicinity 
as  the  bank,  a  verdict  for  plaintifl  was  proper. 
—Konda  v.  Fay.  136  P.  514. 

888  (Utah)  In  an  action  for  commiBsions. 
an  instruction  that  If  the  original  contract  "was 
changed  by  mutual  agreement  for  the  mutual 
advantage  of  both  parties,"  was  misleading,  as 
permitting  a  belief  tliat  the  modified  contract 
might  not  have  been  binding  becanse  not  as  fa- 
vorable to  plaintiff  as  the  original  contract.- 
Bailey  v.  Spalding-Livinffiton  Investments  Oo^ 
186  P.  962. 

TX.  RIGHTS,  POWXBS,  AMD  LIABILI- 
TIES AS  TO  THiaO  FEBSOBS. 

1 94  (Okl.)  The  mere  listing  of  real  estate 
with  a  broker  does  not  authorise  Um  to  bind 
the  owner  by  an  executory  contract  of  sale- 
Levy  V.  Yarbrough,  136  P.  1120. 

Before  a  real  estate  broker  can  bind  the  ovrn- 
er  by  an  executory  contract  of  sale,  he  mast 
have  specific  anthorlty  therefor  from  the  own- 
er.—Id. 

BUILDING  CONTRACTS. 

See  Mechanica'  I^ena. 

BURDEN  OF  PROOF. 

See  Evidence,  8 

BURGURY. 

See  Criminal  Law,  8  022l 

n.  PROSEGimON  AKB  FUMISHMBNT. 

1 41  (Utah)  Evidence  held  not  sufficient  to 
connect  accused  with  the  otTense  so  as  to  sus- 
tain a  conviction  for  burglary.- State  T.  Earas. 
136  P.  788. 


8  45  (Wash.)  Evidence  Md  to  make  It  a  jury 
question  whether  accused  was  the  perfton  who 
committed  the  offense.— State  t.  Aurand.  136 
P.  1139. 

BY-LAWS. 

Bee  Ciorporationa,  8  S5< 

CANCELLATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  8  1033;  Sales,  88  91- 
126;  Vendor  and  Parchaser,  S  341. 

t.  BXOHT  OF  ACTIOB  ABD  DBFEB8ES. 

8  24  (Kan.)  Prompt  disaffirmance  and  offer 
to  return  consideration  are  conditions  preced- 
ent to  a  right  to  sue  in  equity  to  cancel  deed 
and  note  given  for  a  stock  of  goods  for  frand- 
nlent  misrepreaentatioL^-Sdl  v.  Compton,  136 
P.  927. 

H.  PROCEEDINGS  ABB  RELIEF. 

837  (Okl.)  The  petition  In  an  action  to  re- 
scind a  contract  for  fraud  must  charge  that  a 
material  misrepresentation  known  by  defendant 
to  be  false  was  made  by  him  with  intent  to 
induce  plaintifl  to  contract,  and  that  plaintiiV 
relied  upon  and  was  deceived  and  damaged  by 
such  misrepresentations.- Sipes  v.  Dicunson, 
136  P.  761. 

A  petition  in  an  action  to  caned  a  convey- 
ance for  fraud  in  ita  proenrement  Md  soffi- 
cie&t— Id. 

CARETAKERS. 

See  Carriers,  8  242. 

CARNAL  KNOWLEDGE. 

See  Bap*. 

CARRIERS. 

See  Appeal  and  Error,  8  1050;  Bvidene&  B 
244,  359,  506 ;  Trial,  |S  192,  296. 

I.  COBTBOL  ABB  BEGULATIOB  OF 
OOMMOB  CABBIEBS. 
(A)  IB  Oeseral. 

I  f  I  (Wash.)  Under  Const  art  12.  81  13,  15. 
21,  and  article  12.  f  7.  Rem.  &  Bal.  Code.  8 
3720,  and  the  Public  Service  Commission  Law 
(Laws  1011,  c.  117)  88  8>  0,  10.  and  63,  re- 
quiring every  common  carrier  to  fnmi^  ade- 
quate facilities  for  the  purpose  and  to  prompt- 
ly transport  property  received  or  offered,  etc.. 
held,  that  an  interstate  express  company  could 
not  at  will  give  np  the  carrying  of  goods  from 
one  point  to  another  within  the  state.— State 
V.  Northern  Express  Co.,  136  P.  1160. 

I  12  (Or.)  A  provision  in  a  carrier's  schedule 
of  rates  that  the  rates  apply  to  directly  inter- 
mediate points  does  not  mean  that  they  apply 
to  localities  between  stations. — Schanen-Blair 
Co.  V.  Southern  Pac.  Co.,  136  P.  886. 

8  20  (Or.)  A  carrier,  having  no  nding  vAere 
a  patron  desired  to  nave  stone  hauled,  could 
demand  extra  compensation  before  undertaking 
the  service,  and  Is  not  aubJecC  to  a  penalty  for 
a  rate  in  excess  of  its  schedule  for  the  station 
beyond.— Scbanen-Blair  Co.  v.  Southern  Fac. 
Co.,  136  P.  886. 

n.  GABRIAGE  OF  GOODS. 

(B)  BlUs  of  Lm«lmv.  SklpnlKS  Hcc*lptt. 
aad  Special  Oonirseta. 

S  62  (Or.)  A  carrier  cannot  by  contract  avcdd 
the  performance  of  ita  duties  as  such.  If  the 
service  in  question  is  one  required  of  It  as  a 
common  carrier. — Schanen-Blslr  Co.  t.  South- 
em  Pac  Co.,  136  P.  886. 

(D)  Truiaportatlom  amd  DrnV^vrr  ^ 

8  82  (Or.)  A  carrier  of  goods  is  always  Jns- 
tiflied  in  delivering  them  to  their  true  owner, 
tboogh  not  the  consigaAs  or  lawfoi  holder  of  the 
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bill  of  lading.— W.  H.  StanchSeld  WanlionM 
Co.  V.  Central  R.  of  Oregon,  186  P.  84. 

S  83  (Idaho)  A  provlBlon  of  a  bUl  of  lading 
that  tbe  shipper  should  be  entitted  to  the  prop- 
erty only  upon  snrrender  of  tbe  bill  of  lading 
properly  indoreed  held  to  prohibit  the  carrier 
from  delivering  the  proberty  until  the  bill  of 
lading  was  indorwd.— First  Nat.  Bank  of 
Clarkston,  Wash.,  T.  Oregon-Washington  B.  ft 
NaT.  Co7l36  P.  7»8. 

Where  a  bill  of  lading  is  outstanding,  and  tbe 
carrier,  vithoQt  regairing  same,  delivers  the 
goods  to  some  one  other  than  tbe  bona  fide 
holder  for  value  of  the  bill  of  lading,  it  Is  lia- 
blA  for  conversion.— Id. 

1 93  (Or.)  A  shipper  of  goods  consigned  to  It- 
self,  which  consented  to  or  authorized  a  de- 
livery by  tbe  carrier  to  another,  or  ratified  such 
delivery  with  knowledge  that  it  had  been  made, 
could  not  sue  the  carrier  for  the  misdelivery.— 
W.  H.  Stanchfield  Warehouse  Co.  v.  Central 
R.  of  Oregon,  136  P.  34. 

1 94  (Or.)  In  action  for  misdelivery  of  a 
shipment  consigned  by  tbe  shipper  to  itself,  evi- 
dence that  it  charged  the  shipment  on  its  books 
against  the  party  to  whom  It  was  de]ivi>red,  and 
podeavored  to  collect  payment  therefor,  held 
admissible  as  tendinis  to  prove  a  sale  and  a 
ratification  of  tbe  delivery.— W.  H.  Stanchfield 
Warehouse  Go.  v.  (Antral  R.  of  Oregon,  136 
P.  34. 

Where  the  carrier  claimed  that  the  shipper 
had  ratified  the  misdelivery,  tbe  check  by  which 
party  to  whom  shipment  was  delivered  paid  the 
frei^t  held  admissible.— Id. 

Instmctions  as  to  carrier's  liability,  and  as 
to  the  shipper's  ratification  of  the  misdelivery, 
held  proper  as  applied  to  the  facts  of  the  case. 
—Id. 

The  consignee  of  goods  Is  prima  facie  entitled 
to  have  them  delivered  to  him,  and  there  is  a 
disputable  presumption  that  they  belong  to 
him,  and  the  burden  is  therefore  on  tbe  carrier 
delivering  them  to  a  person  other  than  the 
consignee  or  lawful  hoIdeT  of  the  bill  of  lad- 
ing to  ^ow  that  such  person  is  tbe  true  owner. 
—Id. 

A  carrier  which  delivered  a  shipment,  con- 
signed by  tbe  shipper  to  itaelf,  to  another  party, 
who  did  not  produce  the  bill  of  lading  had  the 
bnrden  of  showing  that,  with  knowledge  of  such 
delivers,  the  shipper  ratified  it- Id. 

Ratification  of  misdelivery  roav  be  ahown  by 
expren  words,  or  It  may  be  implied  from  words, 
acts,  or  sUenee.— Id. 

(P)  Loss  ot  or  InJmr  to  Oooa*. 

I  136  (Kan.)  Evident  in  an  action  for  grain 
lost  in  shipment  held  insufficient  to  conclu- 
sively show  such  loss  or  require  a  verdict  for 
plalntifL— Cardwell  v.  Union  Pac.  B.  Ca»  186 
P.  244. 

m.  OABBIAGE  OF  IJVE  STOCK. 

1218  (Kan.)  It  was  not  essential  that  notice 
be  given,  where  a  representative  of  the  railroad 
company  was  present  at  tbe  unloading,  and  saw 
the  dead  and  Injured  catti&— Cockrill  v.  Mis- 
souri, K.  ft  T.  By.  Gc,  186  P.  S22. 

IV.  OABBIAOE  OF  PAflflEHOIOUI. 

(A)  RelatloB  Batvraen  Canlev   and  Pu- 
B«Bver. 

S  239  (OkL)  The  payment  of  fare  or  tbe  pos- 
session of  a  ticket  or  pan  are  not  absolutely  es- 
sential to  the  creation  of  the  relation  of  pas- 
senger and  carrier,  so  far  as  relates  to  the  car- 
riers liability  for  injuries  to  a  passenger.— St 
Louis  &  S.  P.  By.  Co.  v.  Nichols,  136  P.  159. 

J'240  (Or.)  The  relation  of  an  office  derk,  as 
affecting  tiie  care  required  fn  the  operation  of 
an  elevator  on  which  the  cierk  was  being  car- 
ried to  her  worl^  was  that  of  passenger.— Put- 
nam V.  Pacific  Monthly  Co.,  136  P.  835. 


1 242  (OkL)  A  caretaker  of  a  horse  shipped 
under  a  contract  containing  an  unsigned  pass 
provision,  pemdtted  to  ride  in  the  caboose 
without  objection  or  paying  any  fare,  though 
the  train  did  not  carry  passengers  except  those 
with  imsses,  and  the  conductor  had  no  author- 
ity to  pemut  persons  to  ride,  which  facts  were 
anknowa  to  plaintiff,  was  a  passenger  and  en- 
titled to  damages  for  injuries  from  a  wreck.' — 
St  Louis  ft  S.  F.  By.  Co.  t.  Nichols,  136  P. 
159. 

8  242  (OkL)  Where  a  shipment  contract  pro- 
vided that  the  shipper  should  have  free  trans- 
portation in  consideration  of  caring  for  the 
stock,  the  shipper  was  a  passen^r.— St.  Loaia 
&  S.  F.  B.  Co.  V.  Kerns,  136  P.  iM 

S  244  (OkL)  An  Intruder  or  trespasser,  riding 
on  a  train  through  illegal  connivance  with  the 
train  crew,  does  not  thereby  become  a  pas- 
senger and  entitled  to  the  care  due  passengers. — 
St  Louis  ft  8.  V.  By.  Ca  t.  Nicliols,  136  P. 
159. 

(D)  Personal  Injur  lea. 

{280  (OkL)  Under  Rev.  Laws  1910,  S  800, 
Comp.  Laws  1900,  |  429,  a  carrier  of  peiaons 
for  reward  must  use  tbe  utmost  care  for  uieir 
safe  carriage  and  provide  everything  necessary 
therefor  and  exetaae  a  reasonable  degree  of 
skilL— St  Louis  ft  8.  F.  By.  Co.  V.  Nichols,  186 
P.  159. 

S  280  (OkL)  A  passenger  is  entitled  to  tbe 
highest  reasonable  and  practicable  skill,  care, 
and  diligence  from  the  carrier. — St  Louis  &  S. 
F.  R.  Co.  V.  Kerns,  136  P.  169. 

Where  a  shipment  contract  provided  that  tiie 
shipper  should  have  free  transportation  in  con- 
sideration of  bis  sole  care  of  the  stock,  and 
where  it  became  necessary  for  him  to  enter  the 
stoc^  car  at  a  station  to  care  for  the  stoclc,  and. 
while  there^  he  was  injured  from  tbe  negligent 
running  of  an  engine  arainst  the  car,  held,  that 
tbe  carrier  was  ujable.-^d. 

i  280  (Or.)  The  owner  of  a  building,  operat- 
ing an  elevator  therdn,  owes  to  an  employ^, 
being  carried  to  her  work  as  a  passenger,  the 
highest  skill  and  foresight  consistent  with  the 
efficient  operation  of  the  elevator. — Putnam  v. 
Pacific  Monthly  Co.,  186  P.  835. 

i  288  (OkL)  Where  a  carrier  failed  to  pro- 
vide heat  for  a  negro  waitingroom,  as  requir- 
ed by  Const  art.  9,  S  26  (Williams'  Const  i 
244).  and  Seas.  LaWa  1907-1908,  p.  202  (Rev. 
Laws  1910,  li  861,  864,  866),  it  was  liable  for 
conBequential  pain  and  suffering  from  cold  en- 
dured by  a  n^ro  passenger  waiting  therein  for 
a  train.— St  Louis,  I.  M.  ft  S.  By.  Co.  t.  Lew- 
is, 136  P.  896. 

S29S  (GalJlpp.)  Street  car  conductor  held 
not  negligent-  In  going  to  the  forward  part  of 
the  car  to  collect  a  fare,  though  he  was  pre- 
vented from  observing  that  a  passenger  was 
preparing  to  alight~Dougberty  v.  Union  Trac- 
tion Co..  136  P.  722. 

}3I6  (Okl.)  In  a  passenger's  action  for  In- 
juries from  a  wreck,  proof  of  the  wreck  and 
the  resulting  injury  places  uiwn  defendant  tbe 
burden  of  showing  that  It  was  not  negligent. — 
St  Louis  ft  8.  F.  By.  Co.  T.  Nichols,  130  P. 
169. 

g  320  (C!aI.App.)  Whether  street  car  made  a 
sudden  lurch  held  to  be  for  the  jury,  and,  tbe 
evidence  being  conflicting,  their  verdict  for  de- 
fendant amounted  to  a  fiinding  that  there  was 
no  such  sudden  movement — Dougherty  t.  Un- 
ion Traction  Ck>..  186  P.  722. 

(B)  GontrlbntorT'    McsUvcnoe    of  Pmhion 
Injnrcd. 

J 333  (CaLApp.)  Street  car  passenger^  wbo 
Ue  car  was  In  motion,  without  signaling 
conductor  who  did  not  know  that  she  desirea 
to  ali^t,  went  upon  the  car  step  and  was 
thrown  therefrom  oy  a  sudden  lurch,  held  to 


rar  oases  In  Dss.  Die.  ft  Am.  ZHg,  Key      Series  *  Indexes  ass  same  tople  and  asoUfln  (O  NUHBBS 


Digitized  by 


Google 


136  PACIFIC  BEPOBTEB 


121C 


blame  for  ttie  acddeot— Dougherty  t.  Unk>D 
Traction  Co^  136  P.  722. 

Street  car  passenger,  who  had  not  notified 
coodnctor  of  desire,  to  alight,  held  not  entitled 
to  assume  the  car  would  stop  merely  because 
Its  speed  had  been  slackened.— Id. 

A  street  car  passenger  arising  from  hia  seat 
preparatory  to  alighting  while  the  car  la  in 
motion  must  exercise  reasonable  care  to  pro- 
tect himself  from  falling.— Id. 

Street  car  passenger  held  bound  to  exercise 
ordinary  care  for  his  safety  which  he  does 
not  do  by  attempting  or  preparing  to  alifcht 
without  notifying  the  conductor  of  his  desire 
to  leave  the  car, — Id. 

§  337  (Kan.)  Where  a  passenger  leaves  the 
train  at  an  intermediate  station  for  a  temporary 
purpose,  and  through  want  of  ordinary  care 
stumbles  over  a  mail  sack  on  the  platform  in 
starting  to  reboard  the  train,  and  is  iojured,  he 
is  guilty  of  contributory  negligence  barring 
recorary.— Wetheria  T.  Suasoori  Foe  By.  Oo^ 
1S6  P.  221. 

1347  (GaLApp.)  It  is  not  negligence  par  se 
far  a  street  car  rassenger  to  arise  from  nia  seat 
preparatory  to  uighting  while  the  car  is  in  mo* 
tion.— Doogherty  t.  Union  Txactlon  Co.,  186 
P.  722. 

S347  (OkL)  That  a  negro  passenger  waiting 
for  a  train  in  a  cold,  negro  waiting  room  de- 
clined to  accept  the  invitation  of  defendant's 
station  agent  to  pass  through  the  waiting  room 
for  white  persons  and  sit  by  the  fire  In  his 
office,  held  not  to  render  her,  as  a  matter  of 
law,  gnilty  of  contributory  negligence,  which 
was  the  proximate  cause  of  her  suffering  from 
cold.— St.  Louis,  I.  M.  ft  S.  By.  Co^  T.Xewia, 
186  P.  896. 


See  Oift>. 
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See  Acknowledgment,  f  89:  Appeal  and  Brror, 
»  612,  641.  666;  Depoaitioiu,  |  76;  Public 
Landf,  |  106. 

CERTIORARI. 

X.  KATURE  AHD  OBOinn>8. 

14  (CaI.App.)  Domestic  corporation,  mlstak* 
enly  made  a  party  defendant  in  place  of  a 
foreign  corporation  of  the  same  name,  and  suf- 
fering a  money  judgment,  held  to  have  a  plain 
and  adequate  remedy  under  Code  Civ.  Proc.  { 
473,  relating  to  amendments  relieving  from 
judgments  on  ground  of  mistake,  etc.,  and  on 
denial  of  a  motion  therefor  appeal  will  lie  un- 
der Code  Civ.  Proc.  §  963,  subd.  2,  relating  to  ap- 
peals from  special  orders  after  final  judgment, 
so  that  certiorari  would  be  denied.— Postal  Tel- 
egraph-Cable Co.  V.  Superior  Court  in  and  for 
Yolo  County,  136  P.  538. 

Begardless  of  Code  Civ.  Proc.  S  473,  a  party 
suffering  a  Judgment  rendered  without  jurisdic- 
tion of  the  person  might  move  to  set  aside  the 
judgment.— Id. 

i  5  (CalApp.)  Under  Code  Civ.  Proc.  ^  1068, 
giving  a  writ  of  review  when  an  inferior  tri- 
bunal has  exceeded  its  jurisdiction  and  there 
is  no  appeal,  and  the  term  "and  there  is  no 
appeal"  implied  that  if  the  aggrieved  party  had 
a  legal  right  of  appeal,  certiorari  should  not 
Issue. — Postal  Tele(;raph-Cable  Co.  v.  Superior 
Court  in  and  for  Yolo  County,  136  P.  538. 

Party  not  served,  but  substituted  as  a  party 
defendant  and  suffering  jud^ent,  held  to  have 
a  right  of  appeal,  both  under  Code  Civ.  Proc. 
I  938,  and  intlependently  thereof,  so  that  cer- 
tiorari would  be  denied.— Id. 

Under  Code  Civ.  Proc.  i  1068,  giving  the  right 
of  review  when  an  inferior  tribunal  has  ex- 
ceeded its  jurisdiction  and  there  is  no  appeal, 
a  par^  cannot  allow  the  time  for  appeal  to 


lapse  and  then  ui«e  that  dreomstance  as  ground 
for  certiorari.— Id. 

Under  such  provision  held  that  a  party  com- 
plaining uf  a  wrongful  substitution  as  defend- 
ant might  have  liad  that  qnestion  determined  on 
appeal,  and  was  not  entitled  to  certiorart— Id. 

SB  (Idaho)  Since  under  Bev.  Codes,  |  4962, 
the  writ  of  review  cannot  be  granted  where 
there  is  an  appeal  or  other  adequate  remedy  at 
law,  writs  of  review  will  not  He  from  the  action 
of  coanty  commissioners  creating  a  new  school 
district— Bobbitt  v.  Blake,  136  P.  21L 

S  5  (Wash.)  Bdator  held  entitled  to  certiora- 
ri to  review  an  order  refusing  his  application 
for  appointment  as  administrator  of  tiie  part- 
nership assets  of  a  firm  alleged  to  have  neen 
composed  of  himself  and  decedent,  where  an 
appeal  could  not  be  prosecuted  in  time  to  aJfford 
relator  the  fruits  of  his  victory  in  case  he  was 
Buccmftil.— State  V.  Snperiov  Court  oC  Pierce 
County,  136  P.  147. 

SI6  (Wash.)  Order  in  condemnation  proceed- 
ing denying  an  application  for  leave  to  file  an 
answer  allying  the  unadjudicated  rights  of 
Interveners  held  an  intermediate  and  interlocu- 
tory order,  reviewable,  if  at  all,  only  after  the 
fiinal  judgment,  so  that  a  writ  of  review  would 
not  lie.—State  t.  SnperiM  Conrt  ot  Onmt  Coun- 
ty. 136  P.  144. 

CHALLENGE. 

See  Grand  Jury,  |  19 ;  Jury,  H  92-131. 

CHAMPERTY  AND  MAINTENANCE. 

See  Indians,  |  86. 

1 7  (Okl.)  Under  Hansf.  Dig.  |  644.  put  in 
force  in  the  Indian  Territory  by  Act  Cong. 
Feb.  19,  19Q3,  any  person  claiming  title  to  real 
estate  conld,  natwitnstandii^  any  adverse  pos- 
session thereof,  sell  and  convey  his  interest 
therein  with  like  effect  as  If  as  land  was  in 
hia  actual  poaseedon.— Farrow  t.  Wor^  136 
P.  789; 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Tenne,  |  77. 

CHARACTER. 

See  Witneasee,  H  837-W 

CHARGL 

Bate  of  charge,  see  Carriers,  |i  12,  20;  Bail- 

roada,  S  58. 
To  jury,  see  Trial,  ||  191-296. 

CHATTEL  MORTGAGES. 

I.  BEQXnSITEB  AND  VALCDITT. 

(A)  Natnre   and    Bsaeatlals  of  TraasCers 
of  Clkottela  M  Seenrlty. 

1 6  (Or.)  The  question  whether  a  hill  of  sale 
is  really  a  chattel  mortgage  or  a  sale  being  prin- 
cipally one  of  intent,  the  court  will  take  into 
consideration  the  intention  of  the  parties  in 
view  of  all  the  circnmstanoeaj— Zimmerle  ▼. 
Cfaildera,  136  P.  349. 

{  34  (Or.)  A  biU  of  sale  h^i  a  chattel  mort- 
gage.—Zlmmerle  V.  Childers,  136  P.  349. 

In  an  action  at  law  upon  a  document  pur- 
porting to  be  a  bill  of  sale  absolute  on  its 
face,  it  may  be  shown  to  be  a  chattel  mortgage. 
— Id. 

(C)  BxeevtloH  mmA  DoUvory* 

{61  (Wyo.)  A  chattel  mortgage  was  valid  aa 
between  the  parties  without  being  acknowl- 
edged.—Beynolda  T.  Morton.  136  P.  795. 
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XL  FIZJHO,  BBOOBBHrO,  JUKD  BBOIB- 

{A)  OwUflmml* 

184  (Wyo.)  A  chattel  mortg«»  wu  yalM  u 
between  ue  parties  without  being  filed- — Key- 
Dolds  T.  Morton,  136  P.  766. 

S  85  (Or.)  A  bill  of  sale,  if  to  secnre  a  debt, 
may  be  recorded  as  a  cbattei  mortgage,  pro- 
vided it  is  dn»y.<itteBted,  acloMwledged,  and 
certified.— Zlinmerle  v.  Childen,  180  P.  340. 

TXL  OOHSTKUOTXOIT  AMD  OPSBA- 

TIOK. 
(D)  Uen  ftnd  Priority. 

1  138  (OU.)  The  lien  for  rent  given  by  Kev. 
Laws  1910,  i  3806,  on  crops  grown  on  agri- 
cultural land,  is  superior  to  a  mortgage  given 
b;  a  tenant  to  a  third  penwn  on  audi  crops  and 
may  be  enforced  by  attachment^-Croinp  v.  Sad- 
ler, 138  P.  1102. 

IV.  XUOHTB  AWP  TilABTT.ITIM  OF 
PASTISa. 

{  173  (Wyo.)  The  burden  was  opon  plaintiff 
to  establish  a  lien  on  the  prt^erty  as  claimed. 
—Reynolds  v.  Morton,  186  P.  795. 

A  mortgage  which  waa  valid  as  between  the 
parties,  when  taken  in  connection  with  the 
note  secnred  and  eTidence  of  its  nonpayment, 
made  out  a  prima  facie  case  for  plaintiff.— Id. 

One  claiming  a  lien  nnder  a  chattel  mort- 
gage must  produce  the  secured  notes  or  ac- 
connt  for  their  nonprodncticai. — Id. 

CHILDREN. 

See  Divorce,  H  295,  324 ;  Parent  and  Child. 

CITIES. 

See  Municipal  Corporation*. 

CLAIM  AND  DELIVERY. 

See  Beplerta. 

CLAIMS. 

See  Oonnties.  JL Bxecnt<»s  and  Adminis- 
trators, IS  2^1-266;  Monicipal  Corporations, 
S  741;  States,  S  169, 

CUSS  LEGISLATION. 

See  Constitutional  Law,  |  208. 

CLERKS. 

See  Carriers.  |  240. 

COLLATERAL  ATTACK. 

See  Judgment,  {  490;  Schools  and  School  Dis- 
tricts, I  24. 

COLOR  OF  TITLE. 

See  Adverse  Poasession,  §  79. 

COMMERCE 

See  Navigable  Waters,  |  86;  Trial,  |  296: 
Witnesses,  S  255. 

IZ.  SUBJECTS  OF  XtEOITLAIIOKS. 

S  40  (Wyo.)  A  nonmsident  who  wdldts  orders 
among  residents  of  the  state  for  vehicles  mana- 
factored  in  another  state,  which  are  to  be  de- 
livered after  the  orders  are  procured,  subject  to 
tbe  approvi^  <^  the  foreign  seller,  is  engaged  in 
interstate  commerce.— State  v.  Byles,  1S6  P. 
114. 


m.  MBAm  ABD  METHODS  OF  BBO- 
inLATIOB. 

f  66  (Wyo.)  Itinerant  Vendor's  Act  is  in  vio- 
lation of  Const  U.  S.  art  1,  i  8,  because  im* 
posing  a  burden  on  interstate  commerce  by  re- 
quiring agents  who  take  orders  for  sales  by  a 

foreign  principal  to  take  out  a  license.— State  v. 
Byles,  136  P.  114. 

S  69  (Idaho)  A  license  tax  imposed  on  a  for- 
eign corporation  engaged  in  both  interstate 
and  intrastate  business  must  be  so  imposed  uiH 
on  the  intrastate  business  as  not  to  Impair  the 
corporation's  right  to  continue  to  carry  on  its 
interstate  buuness.— Northern  Pac.  By.  Co.  v. 
Gifford,  136  P.  IISI. 

Laws  Ex.  Sess.  1912,  c  6,  |  3,  imposing  a 
corporation  tax,  held  not  Invalid  as  imposing 
a  burden  on  interstate  commerce,  In  violatioa 
of  the  commerce  clause  of  Const  V.  S.  art. 
1,  S  8.-Id. 

S  69  (Wash.)  Laws  1907,  c.  M,  i  7,  requir- 
ing the  state  treasurer  to  collect  from  each  ex- 
press company  doing  business  in  the  state  "a 
sum  in  the  nature  of  an  excise  or  privilMe 
tax,"  computed  by  taking  6  p«r  cent  of  tne 
amount  fixed  by  the  tax  commisnoners  as  the 
gross  receipts  of  the  company  for  budness 
within  the  state  for  tbe  preceding  year  pro- 
vided that  its  tangible  property  shall  not  be 
relieved  from  taxation,  violates  the  commerce 
clause  of  the  federal  Constttution^State  v. 
Northern  Express  Co.,  136  P.  1160. 

i  77  (Wyo.)  Itinerant  Vendor's  Act  requiring 
itinerant  agents  to  procure  a  license,  is  invalid 
under  Const  U.  S.  art  1,  I  10,  problbitinK  a 
Btate  from  laying  imposts  or  duties  on  exports 
or  imports,  except  for  inspection  purposes,  in  so 
far  as  it  requires  aellers  of  goods  manufactured 
in  a  foreign  state  to  take  oat  a  license ;  there 
being  no  inorislcm  fw  inapeetkHL— State  t. 
Byles,  136  P.  114. 

COMMERCIAL  PAPER. 

See  Bills  and  Notei. 

COMMISSION  AND  COMMISSIONERS. 

See  Gas,  |  14;  States,  I  61. 

COMMISSIONERS. 

See  Acknowledgment  fi  57 :  Schoola  and  School 
DistricU,  {S  24,  36. 

COMMISSIONS. 

See  Brokers. 

COMMON  CARRIERS, 

See  Carriers. 

COMMON  LANDS. 

See  Partiea,  |  84. 

COMMON  LAW. 

See  Action,  1  32 ;  Bail,  fi  SO :  Criminal  Law, 
-9,  15,  1206;  Statutes,  |  161;  WUls.  |  116. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife.  ||  260-270. 

COMPENSATION. 


See  Attorns  and  Client,  U  134-148;  Brokers; 
Eminent  Domain,  |i  90-148;  Officers,  H  95- 
100;  States.  ||  59%  130.  181. 
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COMPETENCY. 

Sm  Xridemse.  {  686;  Witnenea,  H  S7.  M> 

COMPLAINT. 

Sec  Pleading. 

CONCLUSION. 

See  Pleading.  S  8 ;  Trial.  S|  396-10& 

CONDEMNATION. 

See  Eminent  DonmizL 

CONDITIONAL  SALES. 

See  Sales,  8S  313,  428,  480,  481. 

CONFLICT  OF  LAWS. 

See  Specific  Perfonoance,  I  96;  Statatet,  i 

226. 

CONSIDERATION. 

See  Bills  and  Notes,  g{  603,  G18;  Contracts,  H 
GO.  10&-117;  Guaranty,  {  16. 

CONSPIRACY. 

See  Banks  and  Banking,  |  154;  Criminal  Law, 
i  424. 

n.  OBimHAI.  BEBPOHSIBIIJTT. 
(A)  OBeBsea. 

f  23  (Okl.Cr.App.)  A  "conapiraCT"  is  a  oom- 
blnadou  between  two  or  more  persona  to  do  a 
thing  criminal  or  unlawful  in  Itself.— Washmood 

V.  United  States,  136  P.  184. 

(B)  FroseovtioB  snA  PsBlahmeBt. 

{47  (OkI.Cr.App.)  Evidence  In  a  proaecotion 
for  conspiracy  to  murder  Md  Insufficient  to 
show  any  conspiracy  on  tbe  part  of  accused.— 
Washmood  v.  United  SUtes.  186  P.  184. 

The  mere  Cact  that  decedent  had  been  seen  In 
tbe  neighborhood  wbera  deceased  lived  and  In 
company  with  the  deceased  prior  to  the  killing 
heta  insufficient  to  establish  a  conspiracy  be- 
tween defendant  and  the  slayer.^Id. 

CONSTABLES. 

See  SberiffB  and  Constables. 

CONSTITUTIONAL  LAW. 

See  Carriers,  i  11 ;  Commerce,  S§  60,  77 ;  Cor- 
porations, {  243;  Criminal  Law,  IS  15,  27, 
90;  Eminent  Domain,  8  145;  Justices  of  the 
Peace,  IS  147,  173 ;  Licenses,  I  5 ;  Municipal 
Corporations.  8!  29.  124,  870;  Officers.  S! 
61,  70H.  100;  Physicians  and  Surgeons: 
Bailroada,  S  434;  States,  fif  131.  137,  16P; 
Statutes,  11  11-64,  77,  107,  125,  141,  178, 
255,  276;  Taxation.  §§  38,  44-  Trial,  |  34; 
Waters  and  Water  Courses,  |  182. 

I.  EaTABI.ISHBfEZrT  AXD  AMEH]>- 
MENT  OF  CONSTITUTIONS. 

1 7  (Wash.)  Where  a  constitutional  amend- 
ment is  proposed  in  the  form  of  a  bill  with 
proper  title,  it  is  sufficiently  entered  in  tbe 
journals  of  the  Houses  of  the  Legislature  to 
comply  with  Const,  art  28,  {  1,  by  entry  on 
the  journals  of  the  number  and  full  title  of 
ihc  bill.— Cudihee  v.  Phelps,  136  P.  367. 

§  9  (Wash.)  The  requirement  of  Laws  Iflll, 
c.  lOS,  proposing  a  recall  amendment  to  the 
Constitution  that  it  should  be  published  for 
three  "wedts"  instead  of  three  months  required 
by  Const,  art.  23,  8  1,  held  a  clerical  misprl- 
Bicin,  and,  the  Secretary  of  State  haring  pub- 
lished the  same  for  three  months,  it  was  not 
objectionable  because  of  such  error.— Cudihee 
V.  Phelps,  136  P.  367. 

That  tbe  question  printed  on  the  ballots  sab- 
mittlng  the  constitutional  amendment  of  the 


recall  of  electlTe  pabUc  officers  nnder  Laws 
1911,  c  108,  in  accordance  with  the  titie  ot  tbe 
act,  was  BlighUy  broader  than  the  prorisions 
of  the  amendmeBt  fcoM  not  to  aToia  the  sab- 

misaion. — ^Id. 

1 9  (Wash.)  The  constitationBl  amendment 
of  1912,  relating  to  the  recall  of  officers,  which 
was  incorporated  in  the  Constitution  as  ar- 
ticle 1,  II  33,  34,  Is  not  invalid  because  of  ir- 
regularitiea  in  its  proposal  and  submission  to 
the  people.— State  t.  Fairley,  138  P.  374. 

IX.  001ISTB.UOTIOIf,  OPEttATIOW, 
AlfP  ENFOBOEMENT  OF  OON- 
STXTimollAL  PBOVIHONB. 

123  (Wyo.)  Const  art  8,  |  24,  providing 
that  if  any  subject  is  embraced  In  any  act 
which  is  not  expressed  in  the  title,  such  act 
sball  be  void  only  as  to  the  part  thereof  not 
so  expressed,  was  not  retroactive,  and  hence 
did  not  apply  to  territorial  statutes.— State  v. 
Smart  136  P.  402. 

I  34  (CaL)  Const,  art  12,  f  3,  Impoung  a  li- 
ability for  corporate  debts  upon  stodiholders 
is  self-executing,  and  applies  to  all  who  are 
stockholders  within  the  definition  of  Civ.  Code, 

? 208,  and  the  effect  of  the  provision  cannot  be 
imited  by  the  Legislature.— Western  Pac  Hy. 
Co.  V.  Godfrey,  136  P.  284. 

1 46  (Wya)  A  reserved  question  as  to  wheth- 
er a  atatnto  was  ao  cbuiged  in  its  orinnal 
terms  in  certain  sections  of  the  Revised  Stat- 
utes SB  to  render  tbe  same  void,  and  whether 
such  statute  was  included  in  a  subsequent  revi- 
sion of  the  statutory  law  or  was  repealed  there- 
by, does  not  raise  any  constitutional  question, 
so  that  the  Supreme  Court  has  no  power  to 
answer  It— State  v.  Smart,  136  P.  452. 

1 48  (Idaho)  Where  a  statute  is  unconstitu- 
tional as  applied  to  a  certain  clasa  of  business, 
and  constitutional  when  applied  to  another,  it 

Sresumably  applies  only  to  the  latter  class,— 
rortbem  Pac  By.  Ca  v.  GIfEord,  136  P.  1131. 

m.  PI»TBIBUTION  OF  OOTEBN- 
MENTAI.  POWiam  AMD 
FUNCTIONS. 

(B)  Jadlelttl  Powera  ud  PanMloiu. 

8  70  (ColcApp.)  It  la  for  the  Legislature,  and 
not  for  the  courts,  to  change  a  well-establish- 
ed rule  of  law,  such  as  the  mle  permittlDg 
fraternal  Insurance  companies  to  limit  the  au- 
thority of  their  agents.— BCodmi  Woodmen  of 
America  v.  International  Trust  Co.,  136  P.  806. 

{70  (Nev.)  The  court  has  no  legislative  pow- 
er, and  cannot  put  into  a  statute  a  provision 
omitted  by  the  Leglslatare.- State  v.  Eggers, 
136  P.  104. 

8  73  (OkLCr.App.)  The  courts  cannot  substi- 
tute their  discretion  for  that  of  tbe  Governor 
or  acting  Governor,  or  nulU^  any  of  bis  offi- 
cial acts,  where  it  does  not  appear  that  he  has 
usurped  power  or  violated  tiie  law.— Ex  parte 
Hawhins,  136  P.  991. 

(O)  Bxeavttve  Pow«M  mmA  FanotiOH*. 

1 77  (OkLCr.A^p.)  No  state  officer  may  le^l- 
ly  set  aside  or  disregard  state  laws  as  a  matter 
of  whim  or  caprice,— Henry  t.  State,  136  P. 
982. 

IX.  Fiiivii.EaES  OK  mMtnnTiEs, 

ABTD  CLASS  XEOISUTION. 

5205  (Nev.)  A  dty  ordinance  granting  the 
ividual  named  therein  a  license  to  conduct  a 
restaurant  with  the  privilege  of  selling  intoxi- 
cants would  be  void  as  granting  a  special  privi- 
lege to  an  IndlvlduaL-^tate  v.  White,  136  P. 
110. 

6  208  (Wyo.)  Laws  1888,  c  86,  |  I,  proTid- 
ing  that  every  person  or  corporation  having  a 
liquor  llcenae,  who  ahall  keep  open  his  place 
of  businessi  or  shall  dispose  of  Intoxicating  liq- 
uors therein  on  Bondu,  sball  be  gnUty'of  a 
misdemeanor,  and  fined  not  lesa  man  ^25  or 
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more  than  $100,  or  Imprisoned  In  Jail  not  cz- 
ceeding  three  months,  was  not  diBcritnlnatiTe 
so  M  to  Inralidate  itr— Stats  t.  Smart.  186  P. 
4S2. 

X.  EQITAX.   PBOTBOnOM   OP  IiAWS. 

i  229  (Kan.)  A   statata  regoiring   that  all 

retntes  granted  on  taxes  laid  by  citleB,  town- 
ships, and  school  districts  shall  be  charged  to 
the  connty  (Gen.  St.  1909.  f  9428)  does  not 
deny  to  any  person  the  equal  protecatm  of  the 
law.— Kansas  City  v.  Stewart,  136  P.  241. 

1240  (Wyo.)  Laws  1888,  a  86.  I  1,  making 
every  person  having  a  license  to  self  intoxicants 
guil^  of  a  misdemeanor  who  disposes  of  any 
Boch  tiqnor  on  Snnday,  etc.,  does  not  violate 
Const  U.  8.  Amend.  14,  f  1,  relat^  to  the 
eqnal  proteedon  of  the  laws.— State  t.  Smart, 
136  P.  452. 

XI.  DVB  PROCESS  OF  I.AW. 

S  278  (Kaa.)  A  refusal  to  appoint  an  admin- 
IstntOT  of  the*  estate  of  a  nonresident  intestate 
was  not  a  deprivation  of  propwty  without  dne 
process  of  law  where  the  only  property  of  dece- 
dent was  capital  stock  in  a  Kansas  corpora- 
tion, though  the  state  in  which  Intestate  raided 
refused  to  grant  soch  administration.— 'Miller's 
Estate  T.  iSecutrlx  of  Miller's  Estate,  136  P. 
932. 

{290  (Colo.)  To  enforce  a  special  assessment 
for  a  purpose  which  does  not  confa  a  special 
benefit  upon  the  property  would  result  in  taking 
private  property  without  due  process  ot  law. — 
Pomroy  v.  Board  of  Public  Waterworks,  Dist 
No.  2,  of  City  of  Pueblo,  136  P.  78. 

1 293  (Idaho)  Rev.  Codes,  ||  1279-1282,  an- 
thorialiv  the  occupant  or  proprietor  of  land 
to  take  up  trespassing  hogs  ana  hold  same  on* 
til  payment  of  the  expenses  and  damages  and 
60  cents  per  head  additional,  and  prescribing 
procedure  dierefor,  held  not  to  aathorise  the 
taking  of  property  without  due  process  of  law, 
in  violation  of  Gcmst.  art  1,  |  13.— Fall  Creek 
Sheep  Co.  t.  Walton,  JfiQ  P.  438. 

CONSTRUCTION. 

See  BUlB  and  Notes,  f  129;  Contracts,  fit  147- 
176;  Deeds,  H  93,  109;  Insurance,  SI  146, 
165;  Pleading.  8  34;  Principal  and  Surety,  | 
59;  Sales,  {S  61.  82;  Vendor  and  Purchaser, 
U  64.  76. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  {  91. 

CONTEMPT. 

X.  ACTS  OR  OONDtrOT  OONSTrrVT- 
INO  CONTEMPT  OF  COURT. 

t30  (Ari&)  Under  Pen.  Code  1901.  {  949, 
where  court  ordered  Jurors  to  be  kept  together, 
violation  of  order,  by  the  bailiff  or  the  jurors,' 
held  to  make  them  liable  for  punishment  for  con- 
tempt—Xoung  Chung  v.  State,  136  P.  631. 

CONTINUANCE. 

See  Appeal  and  Error,  H  286,  866:  Ortmlnal 
Law,  89  586-611.  1161. 

87  (Okl.)  The  action  of  a  court  on  a  moUon 
tor  a  continnance  rests  within  the  sound  dis- 
cretitm  of  tlie  trial  covrt^Walton  t.  Kennamer, 
136  P.  584. 

{26  (Okl.)  It  is  not  an  abuse  of  discretion 
to  deny  a  continuance  for  the  absence  of  a 
witness  whose  deposition  the  applicant  has 
not  attempted  to  procure,  though  the  witness 
was  not  amenable  to  or  served  with  a  sab- 
p*Bna  but  promispd  to  appear  and  testify. — 
Wood  V.  Frpnch,  130  P.  734. 


837  (Okl.)  An  application  for  a  continuance 
tor  an  absent  witness  is  insufficient  to  comply 
with  St  1893, 1  4207  (Rev.  Laws  1910.  |  5046), 
where  it  does  not  show  that  the  apphcant  be- 
lieves to  be  true  the  matenal  facts  which  he 
beUevea  the  witneM  would  prove.— Wood  t. 
French,  186  P.  784. 

CONTRACTS. 

See  Action,  |  38;  Appeal  and  Error,  f  263: 
Attomey  and  Client,  8S  134-148;  Banks  and 
Banking,  8  105;  Bills  and  Notes;  Breach  of 
Marriage  Promise;  Brokers:  Cancellation  of 
Instruments;  Carriers,  88  62,  242:  Chattel 
Mortgages:  Corporations,  88  80-89,  448; 
Oountiw,  H  113-124;  Damages;  Deeds:  Dis- 
missal and  N<msnit  J  63;  Evidence,  it  397, 
441 ;  Exchange  of  Property :  Fraud,  8  22 ; 
Frauds,  Statute  of:  Oamfng.  H  23-29;  Goar- 
onty ;  Injunction,  I  60 :  Insurance ;  Interest ; 
Landlord  and  Tenant ;  Limitation  of  Actions, 
f  46;  Master  and  Servant,  |§  33,  284,  316: 
Mechanics*  Liens;  Mines  and  Minerals,  |8 
66-78;  Mortgages;  Municipal  Corporations, 
H  346,  347;  Payment;  Principal  and  Agent; 
Principal  and  Surety;  Beformation  of  In> 
atruments;  Belease;  Sales;  Specific  Perform- 
ance; States,  8  101;  Statutes,  8  226:  Stipu- 
lations: Tenancy  in  Common,  8  46;  Trial,  | 
199;  Usury,  88  60,  63;  Vendor  and  Purchas- 
er: Warehousemen ;  Waters  and  Water 
Courses,  |S  166,  167;  Work  and  Labor. 

L  REQUISITES  AND  VAUDITT. 
(A)  Hatare  and  Eas«iitlal«  In  Qensral. 

8  5  (ColoApp.)  A  "guasi  contract"  is  a  con- 
structive contract  which  is  raised  by  law  to  en- 
force 1^1  duties  1^  contract  actiona,  where 
an  express  or  implied  contract  does  not  actual- 
ly exist— Brown's  Estate  t.  Stair,  136  P.  1003. 

(B>  Piwtles,  Proposals,  and  Aeecvtnnee. 

1 28  (Or.)  To  establish  a  contract  the  evi- 
dence must  show  when,  where,  and  by^whom  It 
was  made,  and  the  terms  thereof.— Barber  v. 
Toomey,  136  P.  343. 

$29  (OkL)  Where  a  transaction  consists  en- 
tirely of  letters  and  telegrams,  the  question 
whether  such  correspondence  constitutes  a  con- 
tract is  for  the  coort— J.  Bosenbanm  Grain 
Co.  v.  Higgins,  186  P.  1078. 

(O)  Fonul  Reqniadtea. 

1 32  (Wash.)  A  contractual  relation  may  ex- 
ist prior  to  the  execution  of  the  subsequent  for- 
mal contract  contemplated  by  the  parties.— 
Loewi  V.  Long,  136  P.  678. 

144  (CaD  Code  Ch.  Proa  |  1183,  requiring 
building  contracts,  when  the  amount  exceeds 
$1,000,  to  I>e  in  writing,  and  a  memorandum  fil- 
ed io  the  county  recorder's  office,  prohibits  a  re- 
covery on  such  a  contract  which  is  unfiled,  even 
as  between  the  parties.— Mannlx  t.  B.  Lh  ttadke 
Co.,  136  P.  62. 

(D)  Oonsldemtlon. 

ISO  (Wash.)  Where  under  the  law  three  of 
the  thirteen  saloons  in  a  toivn  would  be  com- 

Eelled  to  go  out  of  hui^ness,  and  the  saloon 
eepers  agree  that  three  of  them,  including 
plamtiEF,  should  be  given  $500  each  to  retire, 
there  was  a  valuable  consideration  for  the  prom- 
ise to  pay.— Jones  v.  Maes,  136  P.  680. 

(P)  Leacatltr  of  Object  and  of  CouBlder- 
atlon. 

8  103  (Wash.)  A  contract,  lawful  in  itself  and 
not  required  or  contemplating  the  doing  of  an 
unlawful  act,  is  not  necessarily  Illegal  because  it 
is  carried  out  in  an  illegai  way.— Armour  ft  Co. 
V.  Jeamer.  136  P.  689. 

Jt  108  (Wash.)  A  contract  by  a  corporation 
th  a  purchaser  of  original  capital  stock  to 
repurchase  at  the  same  price  on  the  stockhcdd- 
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er'fl  vitbdraval  fnm  the  eomnny  Mid  agiliiBt 
^bUc  pol^.— Kom  T.  Oody  Detective  Agmey, 

S  116  (Okl.)  That  a  coQtract.  the  main  paiv 
pose  of  which  la  to  promote  the  banness  of 
those  mahlDK  It,  incfdentally  reBtraina  trade 
wUl  not  render  it  invalid  as  in  restraint  of 
trade.— J.  W.  Ripy  &  Son  v.  Art  Wall  Paper 
HillB.  186  P.  l(m. 

1 1 1 7  (Okl.)  A  retailer's  agreement  to  bay  a 
particular  line  of  goods  exclusiTely  from  a  man- 
ufacturer for  a  limited  period  in  a  particular 
locali^  is  not  invalid  as  in  restraint  of  trade. 
—J.  W.  Ripy  &  Son  t.  Art  Wall  Paper  Hills, 
liW  P.  1080. 

H.  COHSTBVCTION  AMD  OPEBA- 
TION. 

(A)  Oener*!  Rales  of  Constractlon* 

{  147  (Or.)  The  languaKe  must  be  interpret- 
ed in  the  sense  that  the  promisor  knew*  or  bad 
reason  to  know,  the  promisee  -  understood  it — 
Spande  v.  Western  Ufe  Indemnity  Co.,  136  P. 
1189. 

S  155  (Or.)  The  words  of  a  contract  are  to  be 
strongly  construed  against  the  party  using 
them.— Spande  v.  Western  Life  Indemnity  Co., 
136  P.  1189. 

S  170  (Ariz.)  Where  a  contract  for  the  serv- 
ices of  plaintiff  as  superintendent  for  the  con- 
struction of  a  courthouse  did  not  fix  the  man- 
ner of  compensation,  the  construction  of  the 
parties  as  to  compensation  sboQld  Kovem.— 
Farretl  t.  Greenlee  County,  136  P.  ^7. 

1 170  (Or.)  The  conduct  of  the  parties  as  to 
the  subject-matter  affords  evidence  of  the  mean- 
ing they  gave  to  the  agreement — Spande  t. 
Western  Life  Indemnity  Co.,  136  P.  1189. 

i  176  (Okl.)  Where  a  contract  consists  of 
letters  and  telegrams  containing  no  technical 
words  or  terms  of  art  and  not  dependent  upon 
extrinsic  facts  for  its  meaning,  its  construction 
is  wholly  for  the  court — J.  Bosenbaum  Orain 
Co.  V.  Higgins.  136  P.  1073. 

{  176  (Utah)  The  legal  effect  of  a  contract  is 
for  the  court  and  not  the  juw.— Bailey  v.  .Spald- 
ing-Iiivingston  Investments  Co.,  186  P.  862. 

(B)  Parties. 

{187  (Or.)  One  who  contracted  with' a  city 
for  the  construction  of  a  pipe  line  and  under- 
took to  pay  for  labor  and  supplies  used  was 
primarily  liable  for  such  supplies  though  fur- 
nished to  a  sul>coQtractor,  and  could  be  sued 
for  the  price.— Baker  City  Mercantile  Co.  t. 
Idaho  Glazed  Cement  Pipe  Co.,  136  P.  28. 

(0>  SDbJ«ot-lIatter. 

§  198  (Or.)  Supplies  furnished  by  plaintiff  for 
bmrding  and  maintaining  men  engaged  in  con- 
structing a  pipe  line,  pursuant  to  a  contract 
for  its  construction  by  defendant  for  a  city, 
were  embraced  within  the  terms  of  the  original 
contract  which  required  defendant  to  furnish 
all  material  and  do  all  the  work  required  to 
construct  the  line.— Baker  City  Mercantile  Co. 
V.  Idaho  Glazed  Cement  Pipe  Co.,  136  P.  2S. 

nx.  MODinoATioir  ahd  meboer. 

$237  (Or.)  A  parol  agreement,  extending  or 
enlai^ing  ue  time  for  performance  of  a  writ- 
ten contract  must  ordinarily  he  supported  by 
a  sufficient  consideration,  but  need  not  be  iiE 
mutual  acts  are  to  be  performed  by  the  iMirties. 
—Scott  V.  Hubbard,  136  P.  653. 

V.  PERFORMANCE  OR  BREACH. 

S  303  <Cal.App.)  The  contractor  cannot  re- 
cover as  for  breach  of  a  contract  to  build,  he 
having  put  in  a  foundation  not  complying  with 
the  contract,  and  substantially  detective,  and 
being  merely  stopped  from  proceeding  till  he 
remedied  the  foundation,  and  failing  to  put 
in  another,  because  the  owner  and  architect 
wouU  not  In  advance  assare  him  that  the  sec- 


ond one  would  be  accepted.— Korman 

186  P.  720. 

1 303  (Or.)  A  party  tQ  a  contract  who  pre- 
vents another  party  from  strictly  i)erformiag 
its  tenns  may  not  avail  himself  of  tiie  default 
thereby  occasioned.— Scott  v.  Hnbbaxd,  136  P. 
663. 

{314  (Mont)  Where  the  performance  of  *  con- 
tract is  prevented  by  Uie  wrongful  interference 
of  the  other  party,  plaintiff  may  treat  such 
wrongful  act  as  a  breach,  and  immediately  sne 
for  damages.— McFariand  v.  Welch,  136  P.  394. 

Where  plaintiff  did  not  allege  that  the  term 
of  his  contract  had  expired,  and  his  testimony 
showed  that  according  to  his  own  theory,  it  had 
not  expired,  he  could  not  stand  by  in  readiness 
to  perform  until  the  term  of  the  contract  had  ex- 
pired, and  then  sne  Qi>on  the  contract — Id. 

S32I  (Colo.)  A  contract  for  the  construction 
of  an  irrigation  reservoir  construed,  and  held, 
that  the  amount  the  board  was  authorized  tu 
charge  to  the  contractor  in  case  of  breach  and 
reletting  was  not  limited  to  the  cost  of  re- 
advertising  and  letting  another '  contract  but 
included  the  uncompleted  work.— Noonan  v. 
Stein,  136  P.  1181. 

A  contract  for  the  conatmction  of  an  irri- 
gation reservoir  coMtmed,  and  A«U  not  an 
equitable  assifpiment  of  a  percentage,  retained 
by  the  irrigation  board  from  monthly  estimates 
due  the  contractor,  for  the  benefit  of  subcon- 
tractors and  materialmen,  so  as  to  preclude  the 
district  from  deductii^  damages  sustained  by 
the  contractor's  breadb  of  contract  to  the  prej- 
udice of  such  sabcontractors  and  materialmen. 
—Id. 

I  322  (M<Hit)  Where  a  contract  la  severable,  a 
party  seeking  relief  for  the  prevenrion  of  its 
complete  performance  must  disclose  the  propor- 
tion of  the  work  performed. — McFarland  v. 
Welch,  188  P.  394. 

Under  Rev.  Codes,  |  4926,  provIdioK  that  par- 
tial performance  of  an  Indivisible  obligation  ex- 
tingniahea  a  oomaptmdinK  proportion  thereof, 
if  the  benefit  is  voluntarily  retained,  plaintiff, 
seeking  relief  after  wro^^fal  prevention  of  per- 
formance, must  show  the  extent  of  performance 
and  defendant's  voluntary  retention  of  the  bene- 
AtB.-Id. 

VI.  ACTIONS  FOR  BREACH. 

1329  (CaLApp.)  Action  for  breach  of  agree- 
ment by  client  to  mortgage  or  sell  house  and 
furniture  in  order  to  pay  attorney,'  or,  if  tne 
house  end  furniture  could  not  be  mortgaged  or 
Bold  within  two  months,  to  deliver  her  note  to 
the  attorney  secured  by  mortgages,  held  pre- 
mature when  brought  within  days  from  its 
execution.— Newmire  v.  Ford,  136  P.  504. 

S  332  (OkL)  In  an  action  for  a  prize  pursuant 
to  an  award  made  by  a  jury  selected  under  stat- 
ed conditions,  the  petition  must  either  allege 
that  the  prize  was  thus  awarded,  or  state  focta 
showing  that  the  award  was  prevented  by  de- 
fendant's fault— Southwestern  Land  Co.  v.  Mc- 
Gallam,  136  P.  1093. 

I  337  (Mont)  Allegations  to  recover  on  con- 
tract held  defective  in  not  showing  prevention  of 
completion  by  any  wrongful  act  of  defendaitt— 
McFarland  v.  Weldi,  186  P.  894. 

8  346  (CaL)  Wliere  a  comidaint  eon&ted  on  a 
building  contract  which  was  void  for  fiUlure  to 
record  a  written  memorandum  thereof,  as  re- 
quired by  Code  Civ.  Proa  i  1183,  it  did  not 
prevent  plaintiff  from  recovering  the  reason- 
able value  of  the  labor  and  materials  furnished 
on  proof  that  such  reasonable  value  was  the 
contract  price. — Mannix  v.  B.  L.  Radke  Co., 
136  P.  62. 

i  349  (Wash.)  In  an  action  for  i^Muring  cer- 
tain cars  belonging  to  defendant,  damped  in  a 
wreck  on  plaintifrs  railroad,  an  offer  of  proof 
that  the  plans  of  the  cars  were  approved  by 
plaiotiS  when  they  were  constructed  held  prop- 
erly excluded.- Puget  Sound  Electric  By.  t. 
Cantena  Packing  Co.,  186  P.  117. 
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S352  (OkL)  Wliere,  In  mn  action  to  recover 
a  publicly  offered  prize,  plaintilfa  right  to  re- 
cover depends  upon  whetlier  the  prize  has  been 
awarded  nnder  stated  conditions  and  the  testi- 
mony is  coufiictinff,  the  issue  is  for  tbe  jury.— 
Southwestern  Land  Co.  v.  McCallam,  136  P. 
1093. 

S  3S3  (Mont)  Where  it  was  impossible  to  de 
termine  from  Uie  amended  complsint  the  theory 
of  plaintiffs  case  or  the  amount  to  which  he  was 
entiUed,  if  entitled  to  recover  at  all  upon  partial 
performance  of  a  contract,  the  trial  courrs  fail- 
ure to  instruct  as  to  the  measure  of  plaintiff's  re- 
co^^  was  justified.— McFarland  v.  Welch,  136 

^'  CONTRADICTION. 

See  Witnenea,  ||  88B-40S. 

CONTRIBUTION. 

}5  (Or.)  JoiDt  tort-feasors  standing  In  pari 
delicto  cannot  compel  contribution,  but  the 
fact  that  the  parties  stand  in  delicto  each  to 
tiie  other  will  not  foreclose  contrlbation.— 
City  of  Artoria  t.  Astoria  &  C.  B.  R.  Co..  136 
P.  646. 

CONTRIBUTORY  NEGLIGENCE. 

See  Nflsligence,  B  88.  117,  186. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Fraudulent  Conveyancea;  Homestead,  I 
167;  Indians.  S  86;  Vendor  and  Purchaser; 
Waters  and  Water  Courses,  H  U6.  1S7. 

CONVICTS. 

See  Extradition,  |  39 ;  Pardon. 

CORPORATIONS. 

Bee  Bankruptcy,  I  166;  Banks  and  Banking; 
Carriers;  Constitutional  Law,  S  84;  Con- 
tracts, f  108;  Evidence,  J  117;  Bxecators  and 
Administrators.  %  12;  Fraud,  |g  9,  11,  68; 
Frauds,  Statute  of,  §  83;  Gas;  Insurance, 

8 36,  696,  689;  Licenses,  §  29;  Mines  and 
inerals,  |  108;  Municipal  Corporations; 
Quo  Warranto.  S  17 ;  Railroads ;  Street  Rail- 
roads:  Telegraphs  and  Telephones;  Trusts, J 
70;  Waters  and  Water  Courses,  SS  182-247. 

Z.  ZNOOBPOBATION  AXD  OBOAH- 
IZATZON. 

S  14  (Idaho)  A  corporation  formed  for  the 
purpose  of  making  agricultural  exhibits  and  of 
conducting  a  live  stock  show  comes  within  the 

{>arview  of  a  statute  authorizing  corporations 
or  "agriCDltural -purposes."— Falrriew  Inv.  Co. 
T.  Lamberson,  186  P.  606. 

{28  (Idaho)  Where  a  corporation  has  pro- 
ceeded on  the  theory  that  It  was  duly  and  regu- 
larly incorporated,  and  has  exercised  its  cor- 

Krate  powers,  and  acqaired  proper^,  it  will 
considered  as  a  de  facto  corporation  as  af- 
fecting the  validity  of  its  business  transactions. 
— Fairview  Inv.  Ca  T.  Lamberson,  186  P.  606. 

Xn.  OOBPOBATE  HAU,  SEAL.  DOM- 
ICHiE,  BY-LAWS,  AVU  BEOOBDB. 

i  55  (Colo.)  Under  Rev.  SL  1908.  S  8SS,  per- 
mitting stockholders  or  directors  to  make  such 
by-laws  as  they  deemed  proper,  not  inconsistent 
with  the  law,  and  section  866,  permitting  gen< 
erally  each  stockholder  to  vote  in  person  or  by 
Iiroxy,  a  by-law  could  not  be  adopted  which 
provided  that  only  stock  paid  in  full  should 
vote. — Lilylands  Canal  &  Reservoir  Co.  v.  Wood, 
136  P.  1026. 


IV.  OAPITAL,  STOCK.  AND  DIVI- 
DENDS. 

(A)  Nature  «nd  Amosnt  of   Capital  and 

9liar«a. 

I  67  (Wasb^  Rem.  &  BaL  Code,  !  3697,  mak- 
ing it  unlawful  for  the  trustees  of  a  corpora- 
tion to  reduce  capital  stock  except  as  provided, 
protects  future  creditors  and  stodcholderB  who 
are  not  parties  to  an  Illegal  agreement  to  witb^ 
draw  capital  stock.— Kom  v.  Cody  Detective 
Agency,  186  P.  1166. 

The  trust  fund  doctrine  as  applied  to  the 
capital  stock  of  a  corporation,  is  recognized  by 
the  Washington  courts. — Id. 

(B)  SabaorlptloB  to  Stoolc. 

$80  (CaLApp.)  A  representation  that  corpo- 
rate stock  was  nonassessable  made  to  induce 
purchase  tiiezeof  Imported  that  the  corporation 
waived  its  right  to  levy  assessments,  which 
representation  was  one  of  fact,  and  if  untrue, 
entitled  the  purchaser  to  sue  for  damages  or 
rescind.— Browne  v.  San  Gabriel  River  Rock 
Co.,  136  P.  542. 

8  82  (Colo.App.)  Where  a  corporation,  in  or- 
der to  sell  certain  of  its  stock  to  plaintiff,  con- 
tracted that,  if  it  did  not  complete  a  certain  ma- 
chine by  a  specified  date,  plaintiff  might  return 
the  stock  and  receive  his  money,  a  complaint  on 
tbe  contract  which  did  not  allege  that  plaintiff 
had  elected  to  avail  himself  of  bis  option,  and 
that  the  corporation  refused  to  comply,  did  not 
stnte  a  cause  of  action.— Bovee  t,  6o^  136  p. 
467. 

§  82  (Wash.)  A  contract  by  a  corporation  with 
a  purchaser  of  original  capital  stock  to  repur- 
chase al  tbe  same  price  on  the  stockholder's 
withdrawal  from  the  company  held  against 
Rem.  ft  Bal.  Code,  |  3697.  making  it  nntewful 
for  tbe  trustees  to  reduce  the  capital  stock  ex- 
cept as  provided  by  law.— Kom  v.  Cody  Detec- 
tive Agency,  136  P.  1155. 

S  88  (Colo.)  In  absence  of  statute  or  charter 
requirement,  corporate  stock  need  not  he  paid 
for  in  cash  at  the  time  of  its  issuance  in  order 
to  pass  title  to  the  purchaser ;  a  subscriber  be- 
ing the  owner  when  he  binds  himself  to  pay 
therefor.— Lilylands  Canal  &  Reservoir  Co.  v. 
Wood,  136  P..  1026. 

S  88  (fi^n.)  One  who  subscribes  for  stock  must 
pay  for  same  either  ia  money  or  money't  worth, 
— Burrel  Collins  Brokerage  Co.  t.  Dunn.  186  P. 
939. 

§  89  (Cal.App.l  Under  Civ.  Code,  8  332  cor- 
porate  stock,  whether  fully  paid  or  unpaid,  is 
subject  to  assessment  to  pay  debts;  the  only 
difference  being  in  the  amount  of  the  assess- 
ment—Browne V.  San  Gabriel  River  Rock  Co., 
136  P.  542. 

(B)  iKterMt,  Dividends,  and  New  Uoelc. 

§  157  (Wash.)  Where  the  stock  of  a  corpora- 
tion was  increased,  the  assets  of  the  corpora- 
tion, after  deducting  the  amount  of  its  capital 
stock  and  debts,  can  be  applied  by  the  stock- 
holders to  the  payment  of  their  suDscription  to 
the  increased  capital  stock,  tbe  transactioo  be- 
ing in  the  nature  of  a  stock  dividend. — Lants  t. 
MoeUer,  136  P.  687. 

V.  MEMBEBS  AHD  STOOKKOUIEBS. 

(A)  Rlsbta  aad  Llsblll«l«a  as  to  Cor- 
poration. 

I  175  (Cal.App.)  Under  Civ.  Code,  S  332.  cor- 
porate  stock,  whether  fully  paid  or  unpaid,  is 
subject  to  assessment  to  pay  debts ;  the  only 
difference  being  in  Uie  amount  of  the  assess- 
ment— Browne  v.  San  Gabriel  River  Rock  Co., 
136  P.  542. 

(C)  Snlnff  or  Deteadinv  on  Bebalt  of  Cor- 

poration. 

g  206  (Ariz.)  A  demand  upon  the  corporation 
to  sue  to  avoid  transfers  of  its  property,  made  in 
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fraod  of  the  rights  of  plaintiff  Btockholden,  waa 
not  a  conditioa  precedent  to  their  own  suit, 
where  the  officers  of  the  corporation  had  cobtrol 
thereof,  and  were  hostile  to  iilaintlEFs,  and  had 
themselves  caused  the  transfer  to  be  made. — 
FlemiDK  t.  Black  Warrior  Copper  Co.  Amalga- 
mated, 186  P.  273. 

1 21 1  (Aril.)  A  complaint,  in  an  action  b7 
minority  stockholders  to  set  aside  an  alleged 
fraadulent  transfer  of  corporate  propertj,  Aeld 
■  to  sufficiently  show  fraud.— Fleming  v.  Black 
Warrior  Copper  Co.  Amalgamated,  186  P.  273. 

(D)  Llabllltr  for  Corporate  De1>ta  MtA 
Acta. 

»232  (Wash.)  Where  the  rights  of  creditor* 
intervene,  property  transferred  to  a  corpora- 
tion in  payment  of  shares  must  be  equal  in 
value  to  the  amount  of  the  subscription;  re- 
gardless of  the  BUbscribers'  good  faith/— Lanti 
r.  HoeUer,  136  P.  687. 

1243  (CaU  part  of  Civ.  Code,  t  322, 

which  provides  that  stock  held  as  collateral,  or  in 
a  representative  capacity,  does  not  make  the 
holder  liable  for  the  corporate  debts,  does  not 
limit  the  effect  of  Const,  art  12,  %  3,  creating  the 
stockholder's  liability,  but  is  simply  a  limitation 
on  the  broad  language  in  the  precedlngportion  of 
the  code  section.— Western  Pac.  By.  Co.  v.  God- 
frey, 136  P.  284. 

8  245  (CaL)  A  legatee  who  does  not  renounce  a 
l^acy  of  corporate  stock,  but  upon  distribution 
of  tiie  estate  accepts  the  same,  is  the  owner  from 
the  death  of  testator,  and  is  liable  as  such  for 
corporate  debts  contracted  after  the  death  of 
testator  and  before  distribution.— Western  Pac. 
By.  Co.  T.  Godfrey,  186  P.  284. 

1248  (CaL)  Where,  after  a  creditor  had  in- 
stituted suit  against  the  stockholders  of  an  in- 
solvent corporation,  a  dividend  was  paid  to  him, 
by  which  the  amount  of  the  debt  was  reduced, 
such  payment  operates  as  a  discharge  of  the 
stockholder's  debt  to  that  extent,  notwithstand- 
ing the  insolvency  of  the  corporation. — Western 
Pac.  By.  Co.  v.  Godfrey,  136  P.  284. 

9  262  (CaL)  The  pendency  of  receivership  pro- 
ceedings against  an  insolvent  corporation  does 
not  affect  the  right  of  a  creditor  to  enforce  the 
stockholders'  liability.- Western  Pac.  By.  Co.  v. 
Godfrey,  1S6  P.  284. 

VI.  OFFICERS  AND  AGENTS. 

<A)  Blectlon  or  Appolntmeat,  (i>allSo«- 
tloiif  mmA  Tenortt* 

§  294  (Wash.)  Where  a  corporation  contract- 
ed to  employ  plaintiff  as  bookkeeper  under  tiie 
title  of  secretary  and  treasurer  at  a  specified 
salary,  the  position  was  one  of  "xeap<msibility 
and  trust"  from  which  plaintiff  would  have 
been  removaUe  at  the  will  of  the  corporation.— 
Hewsm  v.  Peterman  Mfg.  Co.,  136  P.  1158L 

(B)  Antlkorltr  and  B*aBetloiu> 

1 298  (Mont.)  A  quorum  of  all  of  the  members 
of  a  duly  consutnted  board  of  directors  may  bind 
the  corporation  notwithstanding  that  vacancies 
at  the  time  existed  in  the  board.— Great  Falls  A 
T.  C.  By.  Co.  V.  Ganong,  136  P.  890. 

The  milure  to  fill  two  of  the  offices  in  a  board 
of  directors  of  a  railroad  company,  which  con- 
sisted of  five  members,  merely  had  the  effect  of 
such  offices  remaining  vacant;  an  existing  office 
without  an  incumbent  being  "vacant"  whether 
it  be  a  new  or  old  office. — Id. 

Under  Bev.  Codes,  §  3836,  making  a  majority 
of  the  directors  a  sumcient  number  to  transact 
corporate  business,  the  failure  of  railroad  stock- 
liolders  to  fill  all  of  the  directorates,,  as  required 
by  section  4274,  wonld  not  prevent  Hiree  direc- 
tors appointed  from  legally  representing  the  cor- 
poration, as  against  an  objection  by  one  not  con- 
nected with  it — Id. 

8  306  (CaLApp.)  Where  an  officer  of  a  corpo- 
ration was  held  individually  liable  on  a  contract 
for  work  done  in  the  construction  of  a  certain 
put  al  its  vlMut,  it  was  no  concern  of  his  th&t 


the  court  found  ttiat  the  corporation  was  also 
liable— Dnnaway  v.  Anderson,  136  P.  309. 


(D)  UaMUtr  tor  Oorporato  Debts 
Acts. 

I  326  (Colo.App.)  Bev.  St.  1908,  <  911,  impos- 
ing personal  liability  on  offlcera  and  directws  of 
a  corporation  for  failure  to  file  annual  r^rts  Is 
penal  in  character,  and  most  be  strictly  constru- 
ed—Bovee  V.  Boyle,  136  P.  467. 

1 838  ((3olo.App^  Where  officers  and  directors 
of  a  corporation  ntiled  to  file  an  annual  report, 
as  required  by  Bev.  St.  1908,  i  911,  they  were 
not  individually  liable  on  a  judgment  recovered 
against  the  coritoration  after  the  report  was  filed 
and  their  default  removed.- Bovee  v.  Boyle,  136 
P.  467. 

S  340  (CoIo.A;v.)  Assurances  by  an  officer  and 
stockholder  ot  a  corporation  in  charge  of  its 
operations  to  its  employes  that  it  wonld  be  in 
funds  and  pay  them  did  not  create  any  persMial 
liability  ai^dnat  UnL^-AndersoD  t.  Dail^,  136 
P.  461. 

1 340  (Colo.App.)  The  word  "debt,"  as  nied  in 
Bev.  St  1908,  |  911,  imposing  an  individual  lia- 
bility on  officers  and  directors  of  a  corporation 
for  their  failure  to  file  proper  annual  reports,  is 
not  synonymous  with  "obligation,"  and  does  not 
include  liability  for  torts,  but  means  uncondition- 
alpromise  to  pay  a  fixed  sum  at  a  specified  tine. 
—Bovee  v.  Boyle,  186  P.  467. 

i  360  (Colo.App.)  Where  the  complaint  agaipat 
a  corporation  and  an  officer  for  services  was  on 
the  common  count,  and  charged  a  joint  liabilitj, 
there  could  be  no  recovery  aghast  tiie  officer  on 
proof  showing  that  he  was  at  most  a  guarantor.- 
Anderson  v.  DaUey.  136  P.  461. 

S  360  (ColoJLpp.)  In  an  action  against  direc- 
tors of  a  corporation  to  enforce  thcar  individoal 
liability  for  debts  because  of  failure  to  file  an 
annual  report,  complaint  held  to  count  on  a  judg- 
ment recovered  by  plaintiff  against  the  corpora- 
tion, and  not  on  the  original  cause  <^  action.— 
BoTee  T.  Boyle,  136  P.  467. 

Since  liabiltty  of  officers  and  directors  of  a  cor* 
poration  for  failure  to  file  annual  reports  under 
Rev.  St  1908,  j  911.  dates  from  the  sixtieth  day 
after  January  let  ot  the  year  succeeding  that  fw 
which  the  report  is  to  be  filed,  an  aUegatioa  tiiat 
the  liability  sought  to  be  enforced  was  incurred 
daring  19C^  was  inaufflcient— Id. 

S36i  (Colo.App.)  In  an  action  against  a  cor- 
poration and  one  of  Its  officers  and  stotUolders 
who  was  in  charge  of  its  operations  to  recover 
compensation  for  services,  evidence  heid  to  show 
that  plaintiff  was  employed  by  the  corporatioo, 
and  was  woi^ins  for  It  and  not  tot  such  offloer.r— 
Anderson  t.  D^ey,  186  P.  461. 

Vn.  OOBPORATE  FOWEBS  AHD 

T.T  AUTT.I'I'I'j^iB. 

(A)  BfaKtMit  makA  BInnIs*  qC  Powers  1* 
OoBomtL  • 

1 387  (Idaho)  The  right  of  a  corporation  to 
exercise  powers  outside  of  and  in  excess  of 
the  powers  conferred  by  the  statute  authoris- 
ing Its  organization  cannot  be  raised  in  a  col- 
lateral proceeding  by  a  private  litigant — Fair- 
view  Inv.  Co.  V.  LambeiBon.  186  P.  606. 

1 388  (Colo.)  E}ven  if  the  contract  under  which 
stock  was  iunied  was  void  under  Const  art  16, 
S  9,  prohibiting  issuance  of  stock  except  for 
services  or  money  received,  ttie  corporatioo 
could  not  assert  such  invalidity,  in  an  equitaUe 
action  by  stockholders,  if  it  could  not  restore 
the  parties  to  their  original  status.- Lilylands 
Canal  &  Beservoir  Co.  v.  Wood,  136  P.  102a 

Where  a  corporation  issued  practically  all  of 
the  original  stock  to  W.,  under  a  contract  that  he 
^ould  pay  for  it  at  par  as  called  for,  and  the 
corporatioo  received  benefits  under  the  contract 
it  cannot  claim  as  against  W.'s  assignees  tliat 
they  are  not  entitled  to  vote  stock  not  entirely 
paid  up,  on  the  ground  that  such  contract  was 
void  under  Oonst  ut  IS,  |  9;  prahihitinc  tiw 
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issoanc*  of  stock  except  for  MTTieM  or  money 
received^Id. 

A  eorporatioii  cannot  receive  and  retain  bm- 
efitB  under  a  contract  to  wliieli  it  ia  a  party, 
and  afterwards  deny  Its  legal  effect.— Id. 

(B)  RepreaemtattM  of  Corpoimtlea  toj  Of- 
fleen  MA  Ayenta. 

S40I  (GaL)  Where  the  same  pereone  consti- 
tute a  majonty  of  the  directors  of  two  corpora- 
tions, transacnons  between  tbem  controlled  by 
such  directors,  in  the  absence  ct  actual  or  In- 
twaded  fraud,  are  voidable  only.— Sausalito  Bay 
Land  Co.  t.  Sausalito  Improrement  Co.,  138 
P.  57. 

1 41 1  (Aria.)  foment  to  an  officer  in  his  in- 
dlvidnal  capa«ity,  or  the  rendition  of  aerrices 
or  fomishing  of  materiala  to  him  in  sadi  ca- 
mdty,  is  not  a  payment  to  the  corporation.— 
George  Fisbbaagh  v.  Beeler,  136  P.  1067. 

1423  (CalApp.)  Under  Civ.  Code  8  2323, 
providing  that  authority  to  sell  personal  prop- 
erty inclndeH  authority  to  warrant  the  title, 
quality  and  quantity,  an  agent  to  sell  corporate 
stock  was  autborisea  to  represent  that  it  was 
non-assessable. — Browne  v.  San  Gabriel  River 
RoclE  Co.,  186  P.  642. 

1 423  (Mont)  Corporation  held  liable  for  acts 
of  agent  in  course  of  his  duties  and  within  the 
apparent  scope  of  his  authority,  though  contrary 
to  his  instructions,  and  thotwh  prompted  by 
fraudoleot  or  maudous  motivea. — Gromd  v. 
I«esl.  136  P.  1000. 

i  425  (Aria.)  If  •*F.,  incorporated,"  knew  that 
v.,  aa  an  individual,  agreed  with  the  makers  of 
a  note  and  mortgage  to  the  corporation  that 
they  should  make  payments  thereon  to  F.  per- 
•onally  by  furnishing  services  and  mftterials,  the 
corpoMtion  would  be  estopped  from  denying 
that  soch  services  and  materials  were  received 
in  payment  of  its  note.— Geoi^e  Fisbbaui^  v. 
Beeler,  136  P.  1057. 

{426  (CaL)  A  contract  between  two  corpora- 
tions made  m  1690  k«M  not  snbject  to  resds- 
aion  by  the  porchaaer  in  1903  because  executed 
by  the  same  persons  as  directors  of  both  com- 
panies; the  minority  stockholders  of  the  pur- 
chaser having  acquiesced  therein,  and  paid  stock 
assessments  levied  to  raise  money  to  pay  on 
the  contract. — Sausalito  Bay  Land  Co.  v.  Sausa- 
lito Improvement  Co.,  136  P.  67. 

1 426  (Colo^pp.)  One  who  loaned  money  to  a 
corporation  which  went  Into  its  bank  aceonnt 
and  was  cheeked  out  in  the  usual  course  of  busi- 
ness and  BO  appropriated  by  it  held  entitled  to 
recover  In  a  suit  for  money  bad  and  received, 
though  the  corporation's  manager  who  borrowed 
the  money  had  no  authority  to  do  so.— B.  W. 
English  Lumber  Co.  v.  Hireen,  136  P.  476. 

{432  (CaLApp.)  Evidence  held  to  warrant  a 
finding  that  certain  of  the  defendants  contracted 
with  plaintiff  individually  and  not  aa  an  officer 
of  a  corporation  to  construct  a  dam  in  connec- 
tion with  an  irrigation  project  and  that  plain- 
tiff  waa  therefore  personally  liable  for  the  work. 
— Dnnaway  v.  Auderson,  136  P.  309. 

1 432  (Mont)  Where  president  of  two  cwptV' 
rations,  believing  that  a  railway  and  express 
agent  had  not  accounted  for  certain  checks  of 
such  corporations,  had  him  prosecuted  for  lar> 
ceny  as  bailee  of  one  of  such  corporation's  mon- 
ey, held  that  there  was  no  presumption  that  in 
doing  so  he  was  acting  for  the  other  corporation. 
—Gromd  v.  Lossl,  136  P.  1069. 

Act  of  president  of  corporation  in  causing  ar> 
rest  and  prosecution  of  person  for  larceny  as 
bailee  of  its  property  kdd  presumed  to  be  in 
its  behalf.-Id. 

^)  CoBlvmeta  mmA  IndebteteeH. 

8  446  (Kan.)  A  contract  by  the  owner  of  a 
mill  that  a  corporation  which  had  contracted  to 
take  over  the  mill  and  had  delivered  to  him  one- 
third  of  its  stock  in  omsideration  therefor 


wotUd  famish  sisctrle  power  to  another  com- 
pany held  binding  open  the  corporation  where 
such  owner  became  a  director  and  general  man- 
ager of  the  corporation  which  for  a  long  time 
thereafter  furnished  such  power. — Empire  Dist. 
Electric  Go.  v.  Eureka  Mining  Co..  136  P.  924. 

8  466  (Okl.)  A  note  payable  to  the  order  of  the 
"directors"  of  a  corporation  is  the  property  of 
the  corporation  and  may  be  transferred  by  in- 
dorsement of  the  secretary  and  treasurer  iu 
obedience  to  a  resolution  of  the  board  of  di- 
reetoriL— Fint  Nat  Bank  t.  Walker,  186  P. 
408. 

(B)  Torts. 

1493  (Mont)  An  action  for  malicious  prose- 
cntion  will  lie  against  a  corporation  as  well  as 
against  a  natuxal  person.— Gromd  v.  Load,  136 
P.  1060. 

f  503  adaho)  Under  Rev.  Codes,  {  2792,  the 
role  that  a  corporation  does  not  acquire  a  fixed 
residence  for  the  purpose  of  suit  in  a  particular 
county  by  designating  an  agent  in  that  coun- 
ty upon  whom  process  may  be  served  applies  to 
both  foreign  and  domestic  corporations.— Smith 
r.  Inter-Mountain  Auto  Co.,  136  P.  1125. 

A  domestic  corporation  has  no  absolute  pow- 
er to  have  all  actaona  brought  against  it  tried  in 
the  county  where  its  prlndpaT  place  of  bud- 
nesa  is  located.— Id. 

Where  an  action  Is  bronght  against  a  d<»nes- 
tic  corporation  in  the  county  where  the  con- 
tract sued  on  waa  made,  the  corporation  has  no 
absolute  ri^t  to  have  the  venue  chanijed  to  the 
county  in  which  its  prindpal  plaee  at  busiuess 
is  located. — Id. 

vm.  nrsoZiVEiroT  aitd  REOEinais. 

1 547  (Kan.)  The  capital  stock  of  a  corpora- 
tion is  a  trust  fund  pledged  for  the  payment  of 
corporate  debts.— Bund  GoUini  Brokerage  Co. 
v.  Dunn,  186  P.  980. 

I  565  (Kan.)  Evidence  held  to  support  a  deci- 
sion refusing  to  allow  a  claim  made  against  an 
insolvent  corporation  as  against  its  creditors  by 
a  person  who  had  tnmed  over  property  and 
credits  in  payment  for  shares  of  stock. — Barrel 
OillinB  Brokerage  Ca  v.  Dunn,  136  P.  039. 

XI.  DI8SOI.1TTIOK  AHS  FOBFEITURi: 
OF  FRANCHISE. 

S6I7  iCal.)  The  dissolution  of  a  corporation 
resulting  from  a  statute  declaring  the  forfeit- 
ure of  the  corporate  franchise  for  nonpayment 
of  a  license  tax  has  the  same  effect  as  if  it 
were  declared  by  Judicial  decree.— Brandon  v. 
Umpqua  Lumber  &  Timber  Co.,  136  P.  62. 

1630  (Cal.)  The  dissolution  of  a  coriioratlon 
terminatu  its  existence  as  a  legal  entity  and 
renders  It  incapable  of  suing  or  being  sued  as 
a  cor[>orate  body. — Brandon  v.  Umpqua  Lam- 
ber  &  Timber  Co.,  136  P.  62. 

Corporation  License  Tax  Act  S  10a,  as  amend- 
ed by  St  1907,  p.  746,  so  aa  to  permit  any 
action  bexun  agamst  a  corporation  before  for- 
feiture of  its  franchise  for  nonpayment  of  the 
license  tax  to  be  prosecuted  aa  though  no  for- 
feiture had  occurred,  gives  the  corporation  the 
right  to  continue  the  defense  in  its  corporate 
name  notwithstanding  the  forfeiture  and  to 
take  an  appeal  in  that  name.— Id. 

XH.  FOBEION  OOBPORATIONS. 

I  665  (Ariz.)  Where  defendant  appeared,  and 
the  property,  title  to  which  was  Involved,  was 
within  the  jurisdiction,  defendant  cannot  ob- 
ject to  liie  court's  assuming  jurisdiction  over  it 
on  the  ground  that  it  is  a  foreign  corporation. — 
Fleming  v.  Black  Warrior  Copper  Co.  Amal- 
gamated. 1S6  P.  273. 

A  foreign  corporation  engaged  in  business  in 
this  state  is  estopped  to  deny  its  right  to  do  so, 
in  order  to  defeat  the  Jurisdiction  of  the  courts 
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of  tUs  itate  when,  dealins  with  Its  propertj  witb- 
im  their  jnriadlctioa.— Id. 

CORPUS  DELICTI. 

See  Adnltety,  1 14. 

CORRECTION. 

8w  Trial,  »  408,  412. 

CORRESPONDENCE, 

See  Sales,  |  82. 

COSTS, 

See  Attorney  Gnieral,  j  3 ;  Indemnity,  I  IS. 

I.  VAT17BE.  GBOU]n>S.  AlfD  EXTEHT 
OF  RIGHT  Ilf  GENEBAI.. 

S  3  (Idaho)  Costa  are  statntory  and  cannot  be 
allowed  in  the  absence  of  atatutoty  authority.— 
Steenaland  t.  Hess,  136  P.  1124. 

VI.  TAXATIOH. 

S  203  (Idaho)  Failure  of  the  prevailing  pai> 
br  to  file  a  bill  for  coatB  within  the  time  fixed  by 
Bar.  Codes,  J  4912,  la  fatal  to  bis  right  to  an 
allowance.— Steensland  t.  Hess.  186  P.  1124. 

BHling  and  service  of  coat  bUl  by  the  prmil- 
ing  parb,  as  prescribed  by  B«T.  Codm,  1  4012, 
la  juiiadtetionaL — Id* 

n.  nr  obiumai.  pkoseoittiomb. 

I  SOB  (Kan.)  When  several  defendants  ate 
jefntly  tiled  and  convicted  of  violating  the  pro- 
hibitory law,  the  prosecQting  attorney  is  en- 
titled to  the  allowance  of  the  fee  provided  by 
Oen.  St  1909,  i  4377.  for  each  const  on  wUw 
eadi  defehdaot  is  convicted.— Stat*  t.  Bland, 
186  P.  947. 

COTENANCY. 

Set  Tenancy  in  Common. 

COUNTIES. 

See  Hldiwaya;  Intoxicating  LIquois,  ||  46, 
101 :  Mandamna,  If  121.  161 ;  Officers,  K  42, 
95;  Schools  and  School  Distrtcta,  H  H  86; 
Taxation,  1 813. 

I.  OBEATIOW,  AI.TZ!RATIOH.  EXIST- 
SMCE,  AKD  POUTICAK 
FUHCTIOKS. 

I  16  (Wyo.)  Under  Act  Feb.  13,  1911  (Laws 
1911,  c.  14)  i  2,  that  portion  of  Campbell 
county,  establlBbed  by  the  act,  lying  within  the 
former  limits  of  Crook  county  must,  in  view  of 
Comp.  St.  1910,  i  1058,  be  considered  a  part 
of  Crook  county  until  the  board  of  commission- 
ers of  Campbell  county  is  duly  elected  for  the 
purpose  of  determining  the  status  of  Crook 
county  in  relation  to  the  assessed  valuation  of 
the  property  therein. — Board  of  Com'rs  of  Crook 
Coonty  r.  Mulholland,  186  P.  112. 

n.  OOTEBlfMEirT  AMD  OFFICEBS. 
(O)  Co  maty  BowFd. 

§  46  (Wyo.)  Where  part  of  a  county  which 
has  been  set  off  by  statute  for  a  new  county 
was  not  actually  detached  for  governmental  pur- 
poaes  until  after  the  election  of  an  assessor  foi 
the  old  county,  though  the  supervisors  of  the 
new  county  were  chosen  at  the  same  election 
as  the  assessor,  the  latter's  compensation  must 
be  based  on  the  valuation  of  the  old  county  be- 
fore the  aeverance.— Board  of  Com'rs  of  Crook 
County  T.  MulhoUand,  136  P.  112. 

1 63  (Or.)  The  county  court  can  employ  a  de- 
tective to  make  investigation  looking  to  the  pros- 
ecution of  criminals. — McKenna  v,  McHaley, 
136  P.  840. 

(D)  Ofllcera  »ad  Ageutm. 

S  lot  (Or.)  In  an  action  against  county  offl- 
cera  to  compel  the  return  of  an  amount  paid  to 


a  deputy  prosecntiatr  offlow,  In  addltloii  to  his 
salary,  as  ctunpensanon  for  investigation  wltii  a 
view  to  criminal  prosecution,  the  fact  that  the 
statement  and  warrant  pleaded  design&ted  It 
u  compensation  tax  extra  services  as  district 
attorney  would  not  exdnds  proof  u  to  the 
thority  and  drcnmstances  under  which  the 
services  were  rendered.:— UcKenna  t.  UcHalsy, 
136  P.  340. 

m.  PBOFEBTT.  COKTBACT8,  AHS 
ULABEUTIES. 

CB)  CoBtvMta* 

S  113  (Wash.)  Goun^  c(Hnmissioners  author- 
ized by  Bern.  &  BaL  Code,  |  3S90,  to  construct 
county  buildings,  keld  authorized,  after  adop- 
tion of  a  resolution  therefor,  to  construct  a 
smaller  building  than  that  shown  by  letters  and 
photographs  circulated  among  the  voters  before 
electi(ML— Kelly  v.  Hamilton.  136  P.  1148. 

In  the  absence  of  fraud,  the  dedston  of  coon- 
ty commissioners,  charged  by  statute  with  the 
construction  of  oonrthonses,  as  to  the  character 
of  courthouse  needed,  KM  final. — Id. 

Political  matters  inducing  or  influencing  votes 
upon  an  issue  of  courthouse  bonds  lUM  not  to 
be  considered  in  an  action  to  enjoin  commis- 
sion^' const  ruction  of  smaller  building  nnce 
suelb  mattezs  could  not  alEect  or  oontnd  the 
commlssionerB'  final  action. — Id. 

S  121  (Ariz.)  A  re80lnti(Hi  by  tiie  supervisors 
of  &  county,  that  plaintiff  superintend  the  con- 
structkm  of  a  ooorthouse  at  an  agreed  compen- 
sation, does  not  constitute  a  contract  and, 
where  defendant  did  not  agree  to  act  as  sn- 

Eerlntendent  during  the  entire  period,  although 
e  began  the  discharee  of  the  duties,  the  county 
may  dismiea  him.— Farrell  v.  Greenlee  (Jotinty, 
336  P.  637. 

1 122  (Wash.)  If  the  officers  of  a  county  have 
power  to  make  a  contract  (or  services  or  prop- 
erty and  to  agree  to  pay  therefor  in  some  man- 
ner, the  county  Is  not  excused  from  making 
payment  because  the  contract  provides  for  pay- 
ment in  an  illegal  maimer  or  from  a  fund  not 
applicable  to  anch  a  delit— OiAiome,  Tremper 
&  Ca  T.  .rang  County,  186  P.  188. 

{  124  (Or.)  Where  an  accoimt  of  the  deputy 
district  attorney  for  compensation  additional  te 
his  salary  was  one  that  the  county  court  might 
legally  omtract,  it  could  tatify  it  when  the  serv- 
ices rendered  vrere  at  the  reqnest  of  a  member  of 
the  court.— McKeona  r.  McHaley,  136  P.  340. 

{  124  (Wash.)  Where  the  officers  contracting 
for  the  payment  -of  money  do  not  have  legal 
authority  to  make  the  contract,  it  is  void  atid 
unenforceable. — Osborne,  Tremper  &  Co.  v.  King 
County,  136  P.  138. 

If.  the  officers  do  not  have  power  to  make  a 
particular  contract,  tlie  county  vrill  not  be  es- 
topped to  defeat  payment  by  accepting  l)eiiefita 
thereunder.— Id. 

Where  no  antecedent  intention  by  the  Unit- 
ed States  government  to  construct  a  canal  wni 
shown  by  any  act  of  Congress  as  required  by 
Acts  1907,  c.  236,  I  1  (Bern.  &  Bal.  Code,  \ 
8148),  as  a  condition  of  the  establishment  ol 
an  assessment  district  by  a  county  for  aiding 
in  making  canal  improvements,  held,  that  all 
of  the  proceedings  by  the  county  looking  to  that 
end  were  void  so  that  one  contracting  with  a 
commission  for  furnishing  an  assessment  roU 
to  the  county  who  was  to  be  paid  out  of  the 
assessment  made  could  not  enforce  payment  tot 
his  services  out  of  any  county  fund. — Id. 

If  a  contract  by  a  county  river  and  harbor 
improvement  commission  to  pay  for  procuring 
an  assestiment  roll  for  assessing  property  in  s 
canal  ImijroTemeDt  district  was  void  because 
the  commissioners  bad  no  power  to  create  the 
improvement  district,  under  Acts  1907,  c.  236, 
i  1  (Rem.  &  BaL  Code,  |  814$,  the  omtract 
could  not  be  ratified  and  was  not  Esrived 
flubaequent  acts  of  Congrea  dselariof  snch  in- 
tention.—Id. 
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T.  OUUKft  AGAIXST  OOUNTT. 

(197  (Colo.)  Under  Rev.  St.  1908,  {  1337, 
held,  that  claima  of  committee  appointed  to 
examine  coanty  treasurer's  acoonot  ^oald  be 

E resented  to  the  count?  board  of  commlBsIoners 
1  the  usual  wa.j,  and  the  district  court  bad  no 
power  to  allow  them  and  order  the  county  com- 
missionerB  to  pa;r  them  without  giving  tlie 
Goanty  an  opportnnity  to  be  heara — Nordlob 
T.  District  Ooott  of  Fbst  Judicial  Dist.,  136  P. 

VZ.  ACTIONS. 

i222  (Idaho)  The  complaint  held  sufficient 
ere  it  alleged  that  the  work  was  done  and 
material  furnished  at  the  special  request  of 
the  conn^.— Twin  Falls  Bank  &  Trust  Co.  v. 
Twin  FaUa  County.  ISS  P.  8(M. 

COUNTY  COURTS. 

Sm  Gountles.  S  63;  Courts,  S  168. 

COURTHOUSES. 

See  Counties,  Si  US.  121. 

COURTS. 

Bee  Constitutional  Law,  K  70,  78 ;  Contempt ; 
Counties,  |  63;  Criminal  taw,  8S  90-105; 
Justices  of  the  Peace;  Prohibition;  Trial, 
11 181-1S9,  870-406. 

XX.  ESTABLISHMENT.  OROAKIZA- 
TXOH,  AND  PROOEPUBE  IN 
OENEBAL 

(A)  Oveatlom  and  Constitvtloiii  and  Covrt 
Officers. 

S42  (Okl.)  Section  6  of  Act  March  22.  1913, 
entitled  "Ad  act  amending  section  1  of  article 
7  of  cb^ter  14  of  Session  Laws  1909.  etc." 
(Laws  1913,  &  77),  applies  to  superior  courts 
continued  by  said  act  until  Janoary,  1915,  as 
well  as  to  those  continued  indefinitely  hy  the 
act'-State  v.  Superior  Court  of  Oklahoma 
County,  136  P.  424. 

<D}  Rnlea  of  DeclaloB,  AdJadlcatiOBs, 
Opinions,  and  Records. 

f  89  (Or.)  The  doctrine  of  stare  decisis  should 
not  be  departed  from,  unless  It  appears  on  sub- 
sequent examination  of  the  question  that  the 
former  case  was  decided  contrary  to  sound 
prindlple.— State  r.  McAlllater.  180  P.  364. 

192  (Colo^pp.)  Where  one  of  the  parties 
claimed  that  a  certain  esse  controlled  the  de- 
cision and  the  other  party  daimed  that  other 
cases  ruled,  but  the  judge  writing  tbe  opinion 
beld  that  the  statute  controlled  and  based  his 
decMon  thereon,  any  further  remarks  by  him 
about  the  general  rules  of  law  applicable  were 
obiter  dictum  and  not  authority. — ^Modern 
Woodmen  of  America  International  Trust 
Co.,  136  P.  806. 

$97  (Idaho)  The  rule  as  to  law  of  the  case 
does  not  apply  where  a  federal  question  is  In- 
Tolved  tiiat  msy  be  reviewed  on  writ  of  error 
from  the  Supreme  Court  of  the  United  States, 
and  where  that  court  after  the  decision  of  tbe 
state  court  has  arrived  at  a  different  conclusion 
tban  that  of  the  state  court  prior  to  the  hearing 
on  a  subsequent  case  inTolviog  tbe  same  ques- 
tion.—A.  B.  Moss  &  Bro.  t.  Barney.  1S6  P. 
608. 

S97  (Okl.Cr.App.)  Tbe  strict  oonstmctlon 
placed  by  the  federal  courts  upon  Act  Feb.  12, 
17^  c.  7  (1  Stat.  302),  relative  to  extradiUon 
proceedings  between  states,  is  binding  on  state 
courts.— Ex  parte  Owen,  136  P.  197. 

rV.  OOVRTS  OF  lilMITED  OR  INFE- 
RIOR JITRISDICTION. 

1 163  (Okl.)  In  an  action  fn  tbe  county  court 
on  a  note,  an  answer,  ailing  tiiat  the  note  is 


for  the  balance  of  the  price  of  real  estate,  title 
to  which  was  defective,  did  not  present  a  ques- 
tion as  to  the  title  to  real  estate  ousting  the 
jurisdiction.— Taylor  v.  Cox,  136  P.  676. 

A  mere  statement  of  a  conclusion  in  a  plead- 
ing that  the  title  to  real  estate  was  involved 
was  insufficient  to  oust  the  Juriedlction  of  tbe 
county  court. — Id. 

.  f  185  fOU.)  A  party  to  a  civil  action  pend- 
ing in  tbe  superior  court  who  seeks  to  remove 
tbe  cause  to  the  district  court  under  section  6 
of  the  act  of  March  22,  1913  (Laws  1913,  c.  77), 
must,  under  Act  March  22,  1911  (Laws  1910- 
11,  c.  121),  amending  Laws  1909,  c  14,  art. 
7,  I  10,  file  his  motion  for  such  transfer  before 
the  cause  is  set  for  trial  in  the  superior  court- 
State  V.  Superior  C^urt  of  Oklaboma  County, 
136  P.  424. 

V.  OOITBTS  OF  PROBATE  IVBISDIO- 
TION. 

S30I  (Wash.)  Const  art  4,  J  6,  and  Bal- 
linger's  Ann.  Codes  &  St  |  6355,  conferring 
probate  jurisdiction  on  tbe  superior  court,  did 
not  deprive  the  court  of  its  legal  and  equitable 
jurisdiction;  and  hence,  on  an  application  of 
an  alleged  surviving  partner  of  a  firm  for  ajH 
pointment  as  administrator  of  tbe  Srm's  as- 
sets, the  court  had  jurisdiction  to  determine  a 
contest  as  to  tbe  existence  of  the  firm.— State 
V.  Superior  CTourt  of  Pierce  County,  136  P.  147. 

S202  (Idaho)  Under  Rev.  (3odes,  S  4831.  a 

erobate  decree  Is  appealal)le. — Connolly  v.  Pro- 
ate  Court  in  and  (or  Kootenai  County.  186  P. 
206. 

Under  Ocmst  art.  fi^  1 20,  if  tbe  probate  court 
errs,  an  appeal  is  provided  to  the  district  court 

— Id. 

A  probate  judgment  become  final  after  tbe 
expiration  of  tbe  term  at  which  it  is  rendered, 
and  it  cannot  be  vacated,  modified  or  set  aride 
thereafter  except  under  Bev.  Ck>de8,  i  4220.— Id. 

VX.  OOTOTS  OF  APPEIAATE  JVBXS- 

DicnoN. 

(A)  Grounds  of  Jnrlsdletlon  In  General. 

S  207  (Colo.)  The  Supreme  Court  has  juris- 
diction of  an  original  proceediog  in  mandamus 
to  compel  the  State  Auditor  to  issue  certificates 
to  defray  the  expenses  and  compensation  of  the 
militia  when  called  out  to  suppress  riots;  the 
question  being  one  of  a  public  nature,  and  af- 
fecting the  people  of  the  entire  itate. — Peoi^e  t. 
Kenehan,  186  P.  1083. 

(B)  Oonrts  of  Partlcnikr  States. 

{2r2  (Cal-App.)  The  District  Court  of  Ap- 
peals, having  no  appellate  jurisdiction  on  ap- 
peals from  the  superior  courts  in  cases  at  law 
involving  the  title  and  possession  of  real  es- 
tate, since  Const  art.  6,  14,  confers  such  juris- 
diction upon  the  Supreme  Court,  could  not  dis- 
miss the  appeal  but  would  transfer  the  appeal 
together  wim  tbe  motion  to  dismiss  it  to  the 
Supreme  Court— Thomas  t.  Thomas,  136  P. 
5ia 

J  251  (Wash.)  Where  the  original  amount  in 
controvert  was  $630,  with  interest  at  10  per 
cent  on  $200  from  February  3,  1913,  defend- 
ant's tender  into  court  of  $&0  did  not  reduce 
the  amount  in  controverBv  below  a  sum  suffi- 
cient to  sustain  an  ap_peaf,  under  the  rule  that 
such  amount  includes  interest  when  recoverable, 
computed  to  the  commencement  of  the  action. 
-Plckford     Borland,  1S6  P.  128. 

VH.  VNITED  STATES  COURTS. 
(K)  Territorial   and  Prwvlsloaal  Conrts. 

1 431  rOkl.Cr.App.)  The   district   court  has 
jurisdiction  to  try  a  defendant  where  he  was 
indicted   prior   to  statehood. — Washmood 
United  States,  186  P.  184. 
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CREDIBILITY. 
CREDITORS. 

See  Bankroptcr ;  Partnenhlp. 

CREDITORS'  SUIT. 

1 8  (Colo.)  A  creditor's  biU  win  not  Ue  to 
reach  assets  of  the  debtor  which  be  cannot  re- 
cover in  an  action  in  his  own  name.— Noonan 
V.  Stein,  136  P.  1181. 

S  13  (Or.)  A  judgment  creditor  of  a  partner 
who  has  no  Judgment  against,  and  has  not  at- 
tached, tbo  property  of  the  other  partner  or 
the  firm  cannot  maintain  a  creditors'  bill  against 
the  firm  or  the  second  partoer.— Byckman  v. 
Manerad,  136  P.  826. 

CRIMINAL  UW. 

See  Abortion  ;  Adulter;  ;  Assault  and  Battery, 
I  91;  Bail,  SI  77-84;  Bridges;  Bu^ary; 
Conspiracy;  Costs,  }  308;  Embezzlement; 
Escape;  Extradition;  False  Pretenses; 
Forgery;  Grand  Jury:  Habeas  Corpus; 
Homicide;  Husband  and  Wife,  K  803-314; 
Indictment  and  Information;  Intoxicating 
Liquors;  Judgment,  §  7S1;  Jury,  S§  110, 
131;  Larceny;  Lewdness;  Libel  and  Slan- 
der, S  155;  Pardon;  Perjun;  Rape;  Rob- 
b^^  Sodomy;  Statutes,  J  178;  Witnesaes, 

I.  VATURS  AND  EIiEMENTB  OF 
CBJXE  Aim  DEFENSES 
IN  OENERAL. 

I  9  (N.M.)  Under  C.  L.  1897,  §  3422,  common- 
law  crimes  are  punishable  in  New  Mexico.^ 
Ex  parte  De  Yore,  186  P.  47. 

As  nsed  in  0.  L.  1897,  8  3422,  providing 
that  the  common  taw  as  recognized  by  the 
United  States  shall  be  the  rule  of  practice,  the 
word  "recognized"  means  "known,"  end  was 
intended  to  adopt  the  common  law  of  crimes  as 
known  in  the  United  States  and  the  several 
states.— Id. 

I  15  (OkLCr.App.)  Under  the  common  law 
the  repeal  of  a  penal  statute  operated  as  a 
remission  of  all  penalties  for  violation  thereof 
before  its  repeal,  unless  the  right  to  continue 
such  prosecution  was  expreaaiy  reserved,  but 
under  Const  art.  6,  and  Comp.  Laws  1909,  | 
2972,  this  rule  is  abrogated,  and  the  right  of 
further  prosecation  reserved  to  the  state. — 
Jones  T.  State,  136  P.  182. 

S  27  (Colo.)  Under  Const  art  18,  {  4,  an  of- 
fense punishable  by  imprisonment  in  the  peni- 
tentiary is  a  "felony,"  though  the  Legislature 
calls  it  a  "high  misdemeanor?' — People  v.  God- 
ding, 136  P.  1011. 

In  Const,  art.  18,  S  4,  defining  a  fdony  as  an 
offense  punishable  by  death  or  imprisonment 
in  the  penitentiary,  '  and  none  other,"  the  quot- 
ed, words  held  not  to  limit  felonies  to  offenses 
punishable  exclusively  by  deatb  or  imprison- 
ment—Id. 

ZV.  JXnuSDIOTION. 

§90  (Ariz.)  Under  Const  art.  2,  I  24,  Pen. 
Code  1901,  IS  708,  1187,  and  Civ.  Code  1901, 
par.  2046,  the  criminal  jurisdiction  of  a  Jnatice 
of  the  [leace  extends  throughout  the  coanty> — 
Branch  v.  State,  136  P.  628. 

8  90  (Utah)  Under  Comp.  Laws  1907,  §  6132, 
relating  to  change  of  venue  for  prejudice  in 
justices'  courts,  sections  239,  240,  relating  to 
criminal  procedure  in  courts  of  dty  justices, 
and  section  242,  providing  that,  on  disqualifi- 
cation of  a  city  justice,  the  mayor  shtul  ap- 
Itoint  another  justice  to  act  Aeld,  that  defend- 
ant, who  alleged  prejudice  of  a  city  justice, 
wu  required  to  proceed  under  section  242, 
and  not  under  aectlon  61^.— State  t*  First 


Jndldal  Dist  Court  of  Cache  County,  186  P. 
785. 

Under  either  Comp.  Laws  1907,  |  5132,  re- 
lating to  criminal  procedure  in  justices'  courts 
and  affidavit  of  prejudice,  or  section  242,  re- 
lating to  similar  affidavits  in  the  court  of  a 
dty  justice,  held  that,  as  the  statutes  did  not 
expressly  so  dedare,  the  filing  of  such  an  af- 
fidavit did  not  oust  the  jurisdiction  of  a  dty 
justice.- Id. 

8  98  (Ariz.)  Where  accused  was  arrested  un- 
der a  warrant  issued  on  a  complaint  before  a 
justice  and  was  present  at  his  trial  and  con- 
viction before  the  Justice,  ttie  justice  had  Jnris- 
dictim  of  his  psTson.— Brandi  t.  State,  136  P. 
628. 

899  (Oolo.)  The  filing  of  an  Information  in 
the  district  court  by  the  district  attorney  gives 
that  court  Jurisdiction  of  the  offense  charged.— 
Ijiffey  V.  People,  136  P.  1031. 

8  101  (OkLCr.App.)  In  transferring  a  criminal 
case  from  a  place  of  holding  court  in  the  Indian 
Territory  to  another  place  in  the  same  district 
it  is  not  necessary  that  the  seal  of  court  be 
attached  to  the  ceriificate  of  transfer. — Wasb- 
mood  V.  United  States,  136  P.  184. 

{105  (Okl.CnApp.)  By  moving  change  of 
venae  accused  waives  the  right  to  object  that  no 
seal  was  attached  to  the  certificate  of  transfer 
from  one  court  to  anoflier.r-Washmood  t.  United 
States,  136  P.  184. 

V.  TEinm. 

(B)  Chance  of  Veane. 

1 125  (Kan.)  When  a  trial  judge  is  coosdona 
that  be  has  no  prejudice  against  accused,  be 
may  refuse  a  change  of  venue  sought  on  the 
ground  that  he  is  prejudiced.— State  t.  Sexton, 
136  P.  901. 

VL.  XJMITATIOH  OF  PaOSEOTTTIOlf S. 

8  147  (Colo.)  Violation  of  Eev.  St  1908,  S 
345,  relative  to  recdpt  of  deposits  by  insolvent 
banks,  held  a  "felony,"  and  not  a  "misdemean- 
or," within  section  19^,  prescribing  the  limi- 
Ution%  in  view  of  ConiL  ait  UL 1 4d— Feoole  v. 
Godding;  186  P.  lOll. 

VHX.  PRET.TMTIfABY  0OMFI<AIirT.  AF- 
FIDAVIT,  WABRAirr.  ExAmI- 
KATION.  COMMEnCEHT,  AND 
BmaCABT  TBIAIi. 

8  260  (Utah)  On  certiorari  on  the  ground 
that  a  a.ty  justice  was  ousted  of  jurisdiction 
of  a  prosecution  by  the  filing  of  an  affidavit 
for  change  of  venue,  so  that  the  district  court 
itself  was  without  jurisdiction,  proceedings  had 
in  a  prosecution  against  relator  for  the  same 
offense,  and  his  satisfaction  of  that  judgment, 
not  raised  by  a  plea  below  of  former  jeopardy, 
could  not  be  conddered. — State  v.  First  Judi- 
cial Diat  Court  of  Cache  County,  186  P.  786. 

X.  EVIDEKCE. 

(A)  Jndlolal    Notice,    PveavmptlonSf  wd 

Bnrdem  of  Proof. 

8308  (Ariz.)  The  presumption  of  innocence 
extends  to  all  persons  accused  of  crime,  and 
is  not  withdrawn  during  the  tr^l,  no  matter 
bow  strong  the  evidence  arainst  him  may  be.— 
Crowell  V.  State,  136  P.  279. 

8331  (Nev.)  Notwithstanding  Bev.  Laws,  8 
7163,  an  accused  person,  teeing  on  the  de- 
fense of  Insanity,  has  the  imrden  ot  proof,  and 
must  satisfy  the  jury  by  a  preponderance  of 
the  evidence  that  ne  Is  insane,  there  being  a 
presumption  of  sanity.— State  v.  Nelson,  136  P. 
377. 

(B)  Faota  in  Issue  and  R«lev«mt  to  Im- 

•vca,  amd  Res  Oeatae. 

I  339  (Utah)  While  evidence  of  the  sound  of 
voice  is  admissible  for  identification  purposes, 
it  should  be  reasonably  positive  and  certain, 
and  baaed  upon  some  peculiarity  ot  the  voice 
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or  upon  sufficient  previous  knowledge  by  the 

witnesB  thereof.— State  t.  Kana,  ISiS  P.  788. 

1351  (Okl.Cr.Apj;>.)  In  a  prosecution  for  lar- 
ceny, it  was  error  to  admit  testimony  that  de- 
fendant's father  had  offered  witaesa  f60  to 
testify  for  defendant,  where  there  was  no  proof 
that  aucb  offer  was  made  with  defendant's 
knowledge  or  coiuent.— WiUiama  t.  State,  186 
P.  778. 

(O)  Otter  OffeBMB*  ud  ObanMtsr  of  A«- 

ciued. 

1 369  (Aiiz.)  The  UUins  not  haTing  been  done 
by  accuaed,  bat  by  a  third  penon,  evidence 
that  the  third  person  had  asaanTted  anotlier  man 
at  the  direction  of  accused  is  not  admissibSe, 
where  it  did  not  appear  that  the  killing  was  in 
any  way  connected  with  the  aasault  in  Ques- 
tion.—Crowell  T.  State,  186  P.  279. 

{369  (Or.)  In  a  prosecution  for  committing 
the  crime  against  nature  with  a  male  person, 
evidence  that  accused  bad  committed  the  same 
offense  with  others  than  the  person  named  In 
the  indictment  was  not  admssiblft— State  r. 
McAllister,  136  P.  354. 

i  371  (Colo.)  In  a  prosecution  for  assault  and 
battery,  evidence  tending  to  prove  tliat  defend- 
ant had  tried  to  hire  witness  to  aasaolt  the 
same  person  wu  admiadble^Btce  v.  People 
136  P.  74. 

(D)  IfatarJKlitr  mnA  Competoaey  In  Brnm.- 

•Ml. 

i  384  ^lo.)  In  &  proaecntlon  for  asafctdt  and 
battery,  where  it  appeared  that  trouble  had 

continued  twtween  defendant  and  the  person 
assault^  for  about  7  years,  evidence  tbat  de- 
fendant about  17  months  before  the  assault, 
had  had  it  in  his  mind  to  have  the  assanit  made 
was  not  objectionable  for  remoteness.— Kice  v. 
People,  186  P.  74, 

(B)  B«st  uid  S«4tond«rr  Ud  DomOBStM- 

tl-ve  Bvidettoe. 

M04  (CaLApp.)  A  board  from  the  floor,  in 
its  condition  just  after  the  homicide,  with  testi- 
mony of  witnesses  that  they  saw  therein  after 
the  killing  what  appeared  to  be  a  bloody  bullet 
hole  about  where  deceased's  bead  lu,  is  ad^ 
misrible^People  t.  Barrett.  136  P.  tSSO. 

(F)  AdBlMdou,  DMlarmtlouy  sad  Hmm»- 

1406  (OaLApp.)  Wh^  an  eyewitness  to  the 
kiutuK  who  was  not  called,  stated  in  accused's 
presence  that  he  saw  him  shoot  deceased,  and 
accused  asked  him  if  he  could  state  how  far 
back  accused  was  when  he  fired  the  shot,  evi- 
dence of  the  witness'  accusation  and  accused's 
reply  thereto  is  admissible  as  an  admladonw— 
People  V.  Bradley,  136  P.  955. 

§415  (Wash.)  While  in  a  prosecution  for 
sodomy,  evidence  was  admlsstble  that  prosecu- 
trix, a  child  2%  years  of  age,  had  complained 
about  the  time  of  the  alleged  act,  evidence  of 
the  details  as  stated  to  witness  by  prosecutrix 
was  not  admissible,  if  not  a  part  of  the  res 
gest«.— State  v.  Beaodin,  136  P.  137. 
'  §417  (Ariz.)  Evidence  of  a  warning  given  by 
accused's  wife  to  tbe  wife  of  deceased  is  inad- 
missible ;  tbe  statement  beine  made  In  the  ab- 
sence and  out  of  the  bearing  of  accnaedw— 
Crowell  V.  State,  136  P.  279. 

S417  (Ariz.)  The  prosecuting  witness  is  not  a 
■partj  to  the  cause,  and  contradictory  state- 
ments made  by  him  when  not  under  oath  are 
material  only  for  the  purposes  of  Impeachment. 
—Young  Chung  v.  State,  136  P.  631. 

(O)  Aots  And  Declarations  of  Conspira- 
tors and  Oodetondants. 

1422  (01cl.Cr.App.)  It  was  error  to  admit  in 
evidence  statements  of  a  codefendant  made  in 
the  atraence  of  tbe  defendant,  where  such  dec- 
larations were  not  so  connected  with  tbe  of- 


fense chafed  to  constitute  a  part  of  the 
res  gestn^Payne  v.  State,  136  P.  2D1. 

1 423  (01tl.Cr.App.)  Where,  in  a  murder  case, 
a  conspiracy  is  shown  to  have  existed,  state- 
ments and  acts  of  each  of  the  conspirators  made 
or  done  pursuant  to  a  common  design  may  be 

Sroven  against  tbe  othexs.— Waidimood  t.  United 
Utes,  136  P.  184. 

1 424  (Aris.)  In  view  of  Pen.  Code  1901,  S 
926,  allowing  a  severance  in  criminal  trials,  the 
declarations  or  acts  of  one  co-conspirator,  made 
or  performed  after  the  object  of  the  conspiracy 
has  been  effected,  are  not  admissible  against 
the  other.— Crowell  v.  Sut^  136  P.  279. 

1 424  (OkLOrjkpp.)  Where,  in  a  murder  case, 
a  oonspirat^  is  sbova  to  nave  existed,  state* 
ments  and  acta  of  each  of  die  conspirators 
said  or  done  by  tiiem  after  the  crime  has  been 
accomplished  Is  admissible^Wajlimood  v.  Unltr 
ed  States,  186  P.  184. 


DoenmontacT  Bvideneo  and  Elxela- 
■lon  of  Parol  Bvldeaoe  TIier«b7i 


1 430  CN.M.)  In  a  prosecution  for  the  lar- 
ceny of  m  horse,  oompliance  with  Gomp.  Laws 
18S^,  H  07,  107,  ivqulres  <mly  tbe  introdoctitHi 
in  enoence  of  a  certified  copy  of  the  recorded 
brand,  where  the  evidence  of  ownersiiip  depends 
on  the  brand.— State  T.  Analla,  186  P.  600. 

1438  (Wash.)  It  was  proper  to  admit  a 
photograph  of  the  witness  robbed  showing  the 
injured  condition  of  tiis  neck,  where  the  evi- 
dence showed  that  the  photograph  correctly 
showed  its  condition  immediately  after  the  as- 
sault, allowing  for  the  ordinary  change  caused 
in  five  or  six  days.— State  t.  ITateh-Hobamed, 
186  P.  676. 

(I)  Opinion  ElTldence. 

S448  (Ariz.)  Where  it  was  claimed  that  ac- 
cused had  another  kill  deceased,  evidence  that 
accused's  wife  warned  tbe  wife  of  deceased  to 
look  out  for  her  husband,  and  that  there  was 
going  to  be  troable.  Is  inadmissible,  being  the 
conclusion  of  witness. — Crowell  t.  State,  136 
P.  279. 

S  448  (Ariz.)  Tbe  testimony  of  a  witness  asked 
to  descrilw  tbe  wounds  on  tbe  bodies  of  two  per- 
sons killed  in  a  fight  that  they  were  similar  in 
nature  and  in  lUs  opinion  made  by  the  same  in- 
strument was  a  coD^iosioD. — Marfnonl  t.  Stat^ 
136  P.  626. 

1 476  (Wasli.)  Where  in  a  prosecution  for 
sodomy  a  physician  had  testified  for  the  state 
that  the  condition  of  prosecutrix's  person,  dis- 
covered shortly  after  the  alleged  offense,  mi^ht 
have  resulted  from  the  act  charged,  a  physician 
testifying  for  accused  could  testify  as  to  wheth- 
er any  other  causes  would  produce  the  condition 
testified  to.— State  t.  Beaudin.  186  P.  187. 

(I<)  BTidenee  at  Prellmlnarr  WwMilwatloa 

or  at  Former  Trial* 

1 542  (OkLCr.App.)  Testimony  glvm  at  a 
preliminary  hearing  is  admissible  upon  proper 
proof  of  the  witness'  death.— Washmood  t. 
United  States,  136  P.  184. 

S543  <Okl.Cr.App.)  Where  a  witness  testify- 
ing on  a  prior  trial  of  a  murder  case  cannot 
be  found  in  tbfe  county  at  the  subsequent  trial, 
his  testimony  on  the  prior  trial  is  aomissible.— 
Henry  v.  State,  il86  P.  982. 

(M)  Welvbt  w<  SwflleleBor. 

S  561  (Utah)  The  accused  must  be  proren 
guilty  by  the  evidence  beyond  a  reasonable 
doubt— State  v.  Karas,  136  P.  788. 

i  564  (Okl.Cr.App.)  Evidence  in  an  adultery 
case  held  sufficient  to  sustain  the  allegation  of 
venue.— Woody  v.  State,  136  P.  430. 

fi564  (Wash.)  EMdence  Aeld  sufficient  to 
prove  tbe  venue  of  the  offense.— State  t.  Chin 
Sam,  136  P.  1148. 
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XL  TIKE  OF  TRIAL  AMD  OONTIM- 
UANOE. 

576  (Ean.)  Ai  tued  in  Gen.  St.  1909,  1 
9,  pTOTidimr  for  the  discharge  of  a  defend- 
ant not  broTigot  to  tiial  before  the  end  of  the 
third  term,  unless  the  delay  is  caused  by  want 
of  "time  to  try  the  cause"  at  such  term,  the 
phrase  quoted  refers  to  the  time  that  can  be 
reasonably  given  for  trial,  eonfdstent  with  an 
orderly  and  diligent  dispatch  of  bastness.— State 
y.  Hecht,  136  P.  251. 

At  the  bearing  of  a  motion  for  discharge  un- 
der Gen.  St  1909,  I  6S00.  of  a  defendant  not 
brous^t  to  trial  before  the  end  of  the  third 
term,  affidavits  that  the  dday  was  not  occa- 
sioned by  want  of  time  to  try  the  cause  at 
such  term  were  proi>erly  considered,  though  the 
court  had  previously  continued  the  case  because 
of  the  illness  of  the  county  attorney.— Id. 

1586  (Nev.)  The  question  of  continuance  in 
criminal  cases  la  always  within  the  soand  dis- 
cretion of  the  trial  court— Btata  t.  Nebon,  186 
P.  377. 

J 593  (OkLGsA]^)  Absence  of  leading  eoon- 
for  accosed  la  not  ground  for  continuance 
where  he  Is  duly  represented  by  his  other  coun- 
sel.—Payne  T.  State,  186  P.  201. 

1 584  (Nev.)  To  entitle  an  accused  to  a  con- 
tinuance on  the  ground  of  the  abaraice  of  wit- 
nesses It  must  appear  tibat  Uie  witnesses  are 
really  material,  uat  the  accused  has  been 
guilty  of  no  negligence,  and  that  the  at- 
tendance of  the  witnesses  can  be  had  at  the 
time  to  which  the  trial  it  deferrad^State  t. 
Nel«>n,  186  P.  877. 

S  594  (Okl.Gr.App.)  Befusal  of  a  continuance 
because  of  the  at)sence  of  witnesses  Aeld  error, 
where  it  appeared  that  due  diligence  was  used 
to  procure  the  attendance  of  such  witnesses 
and  that  the  facts  proposed  to  be  proved  were 
material.— Payne  v.  State,  136  P.  201. 

1594  (Okl.Gr,App.)  Refusal  of  a  continuance 
held  not  error  where  it  appeared  improbable 
that  the  absent  witness  would  swear  to  the 
facts  stated  in  defendant's  affidavit  and  de- 
fendant was  not  tried  until  more  than  one  year 
after  indictment— McGar^  r.  S&t^  186  P. 
1122. 

S  603  (Nev.)  An  affidavit  for  a  continuance  on 
the  ground  of  the  absence  of  material  witnesses, 
whidi  only  shows  that  subpoenas  had  been 
placed  in  the  hands  of  the  sherifiE,  shows  the 
very  slightest  diligence.— State  v.  Nelson,  136 
P.  377. 

Where  an  affidavit  showed  that  there  was 
another  witness  by  whom  the  same  facta  could 
be  proven,  it  was  not  an  abuse  of  discretion 

to  refuse  the  continuance.— Id. 

An  affidavit  held  insufficient  to  show  that 
plaintiff  was  entitled  to  the  continuance,  or  that 
there  was  any  reasonable  ground  for  the  belief 
tjiat  the  attendance  of  the  witnesses  could  be 
procured  at  a  subsequent  term.— Id. 

S  603  (N.M.)  The  supporting  affidavits  should 
show  materiality  of  the  facts  which  accused 
claims  the  absent  witness  will  substantiate. — 
State  v.  Analla,  136  P.  600. 

The  affidavit  was  fatally  defective  where  it 
failed  to  aver  the  truth  of  the  facts  which  an  ab- 
sent witness  would  substantiate,  or  defendant's 
belief  that  such  facts  were  true.— Id. 

§603  (Okl.CrJlpp.)  It  was  not  error  to  re- 
fuse a  continuance  where  accused  failed  to 
show  that  a  pnccipe  had  been  filed  or  subpoenas 
served  upon  absent  witnesses,  and  he  did  not 
state  that  the  witnesses  were  not  absent 
through  his  procurement.— Romine  v.  State, 
im  P.  775. 

A  motion  for  a  continuance  should  show  dili- 
gence on  the  part  of  accused  to  procure  the  at- 
tendance of  absent  witnesses. — Id. 

9  61 1  (Kan.)  It  is  not  error  to  deny  an  ap- 
plication for  continuance  because  of  defendant's 
illness,  based  upon  conflictilig  evidence. — State 
r.  Sexton,  186  P,  901. 


Xn.  TRIAL. 
(A)  PrcdlaslanrT'  Proeeedlmcs. 

1 622  (Kan.)  Where  defendants,  charged  with 
burglary,  first  moved  for  a  severance  after  de- 
nial of  a  motion  for  continuance  and  after  the 
jury  bad  been  called  and  sworn  and  the  case 
stated  by  the  county  attorney,  denial  of  such 
motion  was  not  an  abuse  of  discretion;  the 
right  to  a  severance  under  Gen.  St.  1909,  | 
6797,  having  been  waived  by  the  delay- — State 
V.  Madden,  136  P.  327. 

f  622  (OkLOr.App.)  It  was  error  for  ttie  court 
on  its  own  motion,  and  without  any  reonest  of 
the  county  attorney,  to  order  the  severance 

Provided  for  by  Uev.  Laws  1910,  I  5878.— 
ayne  v.  State,  136  P.  201. 

(B)  Oonnte  and  CoBdvct  of  Trial  Ib  0«b* 
erBl. 

1 636  (Kan.)  A  defendant  at  liberty  on  a  bond 
cannot,  by  voluntarily  leaving  the  courtroom, 
nullify  the  proceedings  or  impair  the  validity  ot 
a  verdict  against  him  in  his  absence.— State  v. 
Bland,  136  P.  947. 

S636  (Okl.Cr.App.)  It  la  not  necessary  that 
accused  be  present  on  argument  and  submlBion 
of  motions  for  change  of  venue,  for  continuance, 
or  for  new  trial.— Henry  v.  State,  136  P.  982. 

8  636  (Wash.)  Under  Rem.  &  Bal.  Code.  | 
2145,  it  was  fatal  error  to  give  an  instmcQon 
to  the  jury  in  accused's  absence. — State  T. 
Beaudin,  136  P.  137. 

(D)  ObJeotiOBS  to  B-rldenee,   Motloas  tm 
Strtlce  Ont,  aad  EixceptloB*. 

i  696  (CaI.App.)  Accused  cannot  predicate  er- 
ror on  the  refusal  of  the  court  to  strike  out  al- 
leged incompetent  evidence,  admitted  without 
objection  and  under  the  stipulation  of  accused*^ 
counsel  as  to  the  mode  of  admission. — People 
V.  Bradley,  186  P.  966. 

(B)  Axmummtm  sad  Coadnet  of  Coaaael. 

1706  (CaL)  Prosecuting  attorney,  in  trial  of 
railroad  policeman  for  homicide,  by  cross-exam- 
ining witness  as  to  brutal  acts  of  accused,  and 
offering  to  admit  evidence  of  his  record,  if  the 
prosecution  would  be  allowed  to  prove  such 
acts,  which  it  made  no  attempt  to  do,  held 
guilty  of  misconduct,  which  required  a  reversal 
where  there  was  grave  doubt,  under  the  evi- 
dence, as  to  accused's  guilt— People  v.  Flem- 
ing, 186  P.  291. 

{719  (Cal.)  On  trial  of  railroad  policeman 
for  homicide,  statement  of  prosecuting  attorney 
in  argument  that  the  railroad  company  tried 
to  bribe  the  prosecution's  witness,  based  on  no 
evidence  except  hearsay  evidence  which  had 
been  stricken  ont,  held  improper. — People  t. 
Fleming,  136  P.  291. 

S  723  (CaLApp.)  In  a  prosecution  for  attempt- 
ing to  dynamite  a  building,  argument  of  prose- 
cuting attorney  that  the  jury  could  not  sleep 
quietly  if  they  turned  defendant  loose,  and  that 
if  they  did  turn  him  loose,  the  attorney  hoped 
they  would  "have  the  ^perienoe  we  had,**  held 
not  proper.— People  v.  Warr,  136  P.  304. 

S  728  (CaLlpp.)  Improper  ailment  of  prose- 
cuting attorney,  the  effect  of  which  could  have 
been  removed  by  insMictions,  but  none  was  re- 
quested, held  not  reversible  error. — People  v. 
Warr,  136  P.  304. 

(F)  ProTiBoe  of  Ooart  aad  Jary  Ib  Gcb« 

S74I  (TTtah)  While  the  jury  are  the  Judges  of 
the  facts  and  the  weight  of  the  evidence  and 
credibility  of  the  witnesses,  and  evidence  tend- 
ing to  prove  an  issue,  however  slightly,  is  ad- 
missible, it  is  a  nrelimiiiary  question  for  the 
court,  end  not  the  jury,  to  decide  in  every 
case  whether  the  evidence  will  Justly  a  ver- 
dict for  the  partj  addudng  it— State  t.  Karai^ 
186  P.  788. 
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$762  (Or.)  A  RtBtement  by  the  court  In  a 
prosecution  for  the  crime  against  nature  that 
the  court  thought  that  only  b  person  of  ab- 
normal sexaal  sense  would  be  capable  of  cora- 
mitting  it,  so  that,  if  the  jury  were  satisfied 
that  one  was  possessed  of  such  abnornia]  sense 
they  might  infer  that  he  had  a  motive,  etc., 
held  an  improper  statement  of  fact  contnry  to 
li.  O.  L.  I  ]S9.~State  t.  McAllister,  186  F. 
354. 

The  court  should  not  express  an  opinion  on 
any  fact  in  the  case  in  charging  the  jury;  it 
being  for  the  jury  to  determine  what  the  facts 
are.— Id. 

(G")  Hec«asltT,  Reaalaitea,  and  Snffiolencr 
of  Inatrnetlons. 

S  778  (Okl.Cr.App.)  An  instruction  in  a  bom- 
icide-  case  to  find  defendant  not  guilty  if  the 
evidence  showed  he  was  not  preseut,  and  did 
not  aid,  abet,  encourage,  or  advise  the  killing. 
held  erroneous  as  placing  the  burden  of  proof 
upon  defendant— Washmood  v.  United  States, 
136  P.  184. 

S778  (Wash.)  A  part  of  an  instractiMi  on 
the  burden  of  proof  and  presumption  of  inno- 
cence, to  the  effect  that,  if  accused  "is  the  man 
who  18  to  blame  you  must  say  so,  if  he  is  not 
to  blame  you  must  say  so,"  held  not  erroneona 
as  tending  to  destroy  the  legal  presumption  of 
innocoice.— State  t.  Aurand,  136  P.  1139. 

It  804  (Kan.)  A  statement  by  the  judge  in  re- 
sponse to  a  question  from  the  jury  that  there 
would  be  nothing  improper  in  a  verdict  recom- 
mending clemency,  but  that  be  would  not  say 
whether  the  recommendation  would  be  consid- 
ered, related  only  to  the  form  of  the  verdict, 
and  it  was  not  necessary  that  it  be  in  writing. 
—State  V.  Evans,  136  P.  270. 

I  823  (OkLCr.  App.)  An  instruction  in  a  hom- 
icide case  which  tended  to  tell  the  jury  that 
they  might  convict,  thoogh  they  did  not  be- 
lieve defendant  guilty  beyond  a  reasonable 
doubt,  held  cured  by  another  instruction  which 
told  them  that  the  evidence  must  not  be  sus- 
ceptible of  any  other  reasonable  conclurion  than 
that  to  a  moral  certainty  the  defendant  was 
guilty  as  charged.— Washmood  v.  United  States, 
136  P.  184. 

An  instruction  erroneously  placing  the  burden 
of  proof  upon  accused  in  a  homicide  case  held 
not  cured  by  other  instmctions  in  the  usual 
form  on  the  subjects  of  presumption  of  inno- 
cence and  reasonable  doubt- Id. 

(U)  Beanests   for  iBatraotlOBa. 

1 824  (CaLApp.)  If  accused  desires  a  cbatve 
upon  any  parucular  portion  of  the  case,  he 
Bboold  reqaest  it— People  v.  Stlrgioe.  186  P. 
957. 

11826  lEan.)  Under  Gen.  St.  1909,  §1  6815, 
6810  (Code  Cr.  Proc.  S§  236.  237).  it  was  error 
to  refuse  a  proper  instruction  on  the  ground 
that  the  request  therefor  came  too  late,  where 
it  was  made  before  the  jury  retired.— State 
V.  Bloom.  136  P.  951. 

f  820  (Cal.App.)  Where  the  prosecution  claim- 
ed that  defendant  was  guilty  of  the  particular 
crime  charged  or  of  no  offense,  and  the  jury 
were  so  told,  and  the  instructions  on  that  is- 
sue were  full  and  fair,  defendant  could  not  com- 
plain of  a  refusal  to  charge  that,  while  he  might 
not  be  guilty  of  the  greater  offense,  he  might 
be  guilty  of  a  lesser  offense.- People  v.  Warr, 
136  P.  304. 

§  829  (Cal.App.)  A  requested  instruction,  in 
an  embezzlement  prosecution,  on  the  defense 
that  the  property  was  appropriated  openly  and 
under  claim  of  title  held  sufficiently  covered  by 
other  instructions.— People  v.  Holt,  186  P.  601. 

1 829  (Kan.)  It  was  not  error  to  refuse  re- 
quested Instructions  covered  by  those  given.— 
State  V.  Chiles.  136  P.  226. 


9  829  (Okl.Cr.App.)  It  is  not  mew  to  re- 
fnse  instructions  covered  by  Ukmm  given.— Kln- 
caid  V.  State,  136  P.  779. 

1 833  (Oai^pp.)  The  order  in  which  Instmc- 
tions are  givoi  is  iminatetialr  so  that  accused 
cannot  object  that  the  coort  gave  hli  Instmctions 
before  those  offered  by  the  people  were  given. — 
People  V.  Holt,  136  P.  501. 

(J)  Oastodr*  OoMdnet,  and  D«lIb*ratl«iM 

of  Jury. 

§  850  (Ari2.)  On  trial  for  robbery,  deputy 
sheriff's  testimony  held  not  to  show  such  prej- 
udice against  accused  as  rendered  it  improper  to 
place  him  in  charge  of  the  jury.— YoUng  Ohnng 
V.  State,  136  P.  631. 

A  depu^  was  not  disqualified  to  act  as  the 
jury  bailiff  merely  because  he  arrested  accused. 
-Id. 

§  854  (Ariz.)  Under  Pen.  Code  1901,  |  949. 
where  no  written  request  that  the  jury  be  kept 
together  was  made  by  counsel,  court  Acid  not  to 
have  exhausted  its  discretion  by  ordering  them 
to  be  kept  together  but  to  have  power  thereaft- 
er to  permit  them  to  separate.— Toong  Chung 
V.  State,  136  P.  631.  * 

Under  Pen.  Code  1901,  {  949,  trial  court,  aft- 
er ordering  jury  to  be  kept  together,  held  not  to 
have  aboaed  discretion  by  permittiag  the  bailiff 
to  take  one  of  the  jurors  apart  from  the  others 
for  the  purpose  of  having  a  wounded  arm  dress- 
ed.—Id. 

8  855  (Cal.)  It  is  the  duty  of  the  courts  to  see 
that  public  sentiment  is  not  expressed  to  or  in 
the  presence  of  the  jury  in  such  a  way  as  to  be 
likely  to  influence  timr  detarmlnatfon  or  to 
overawe  the  jury.- People  v.  Fleming,  136  P. 
291. 

1 855  (Okl.Cr.App.)  The  statutory  rule  (Rev. 
Laws,  8  5906),  prohibiting  conversation  between 
the  Jurors  and  the  officer  in  charge,  will  not 
prevent  tbe  officer  from  enforcein^  an  order  of 
the  court  in  a  criminal  case  by  telling  tbe  jurors 
to  keep  out  of  the  open  windows  of  the  jury 
room.— Horton  v.  State.  136  P.  177. 

S  858  (CaLApp.)  Allowing  tbe  jury  on  retiring 
to  take  with  tbem  certain  exhibits,  articles  offer-, 
ed  in  evidence,  is  not  obnoxious  to  Pen.  Code,  g 
1137,  stating  a  list  of  papers  the  jary  may  take 
with  them  on  retiring,  making  exception  only 
of  depositions.— People  v.  Barrett,  136  P.  620. 

S  868  (Ariz.)  Objection  that  a  deputy  sheriff 
was  disqualified  to  take  <^arge  of  jury  because 
he  was  a  witness  for  the  prosecution  keU  waived 
where  not  made  until  after  verdict— Young 
Chung  V.  State,  136  P.  631. 

(Ii)  WKivejF  and  Coneotloa  of  Irresnlari- 
tlea  mmA  Bwors. 

|8flS  (Okl.Or.App.)  Accused  may  waive  any 

statutory  or  constitutional  right  when  this  can 
be  done  without  affecting  the  rights  of  others 
or  the  jurisdiction  of  the  court  as  to  the  sub- 
ject-matter and  without  detrimmt  to  the  public. 
—Henry  v.  State,  136  P.  982. 

8  898  (Wa*.)  Error  In  giving  instruction  to 
the  jury  in  accused's  absence,  was  not  cured 
by  recaJIing  tbe  jury  and  repeating  tbe  same 
instruction  in  accnsed's  presence.— State  v. 
Beaudin,  136  P.  137. 

XHL  MOTIONS  FOB  HEW  TBIAI. 
AMD  nr  ABREST. 

8  9t8  (Kan.)  Where,  in  a  misdemeanor  case, 
the  court  entered  a  plea  of  not  guilty,  and 
defendant's  coonsel  cross-examined  the  witness- 
es, and  defendant  personally  appeared  after 
verdict  and  received  sentence,  held,  that  de- 
fendant's failure  to  appear  and  plead  did  not 
entitle  him  to  a  new  trial. — State  v.  Sexton, 
136  P.  901. 

§  923  (Okl.Cr.App.)  For  a  prior  expression  of 
ofSnion  by  jurors,  as  to  the  guilt  of  accused, 
to  be  ground  for  new  trial,  it  must  appear  that 
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neither  accased  nor  fais  eounflel  knew  the  fActf 
relative  thereto  when  the  iuij  was  laponeledw— 
Horton  v.  State,  136  P.  177. 

When  accoBed  acc«pt8  a  joror  without  ex- 
amining him  or  challoiging  him  for  caose,  he 
cannot  object,  as  ground  for  new  trial*  that  the 
jaror  bad  expressed  an  oplnltm. — Id. 

1 925  (Kan.)  That  aotne  reference  was  made 
in  the  Jary  room  as  to  Uie  failure  of  the  wife 
of  the  accoaed  to  testify  held  not  ground  for 
new  trial,  where  it  appeared  that  the  Jury  gave 
no  weight  to  tha  matter.— State  t.  Bram,  136 
P.  270: 

f  932  (Ariz.)  Under  Pan.  Code  1901,  |  988, 
BUMS.  10,  11,  statement  of  juror  to  the  othara 
that  character  witnesses  were  Chinese  Masons 
and  would  natnrally  testify  to  such  character, 
and  of  another  juror  that  he  knew  they  were 
Chinese  Masons,  held  not  to  require  a  new  trial 
where  it  was  not  shown  that  ttiey  affected  the 
resalt— Young  Chung  t.  State,  136  P.  631. 

<938  (Ariz.)  Under  Pen.  Code  1901,  |  088, 
sobd.  13,  a  new  trial  will  not  be  granted  for  new 
evidence  of  an  impeaching  and  comulatiTe  char- 
acter not  of  a  natore  reasonably  calculated  to 
change  the  result — Toung  Chung  r.  State,  136 
P.  65L 

1 938  (Wash.)  A  new  trial  for  newly  discov- 
ered cumulative  evidence  was  properly  refused, 
where  it  was  not  shown  that  it  could  not  have 
been  discoveced  with  reasonable  diligence  before 
the  trial.— State  v.  Fateh-Mohamed,  136  P.  676. 

1942  (Arib)  Under  Pen.  Code,  S  988,  subd. 
13,  new  trial  held  not  to  be  granted  to  permit 
introdnction  of  impeaching  testimony  which 
would  have  been  inadmissible  on  the  trial  be- 
cause no  foundation  waa  laid. — ^Young  Chung  t. 
State,  136  P.  631. 

znr.  JUDOMEirr,  bentbhoe,  and 

FIHAI,  COMBCITBIEKT, 

i  996  (Kan.)  The  court  can  at  any  time  make 
an  order  correctiug  a  mistake  in  the  record  of 
a  judgment  in  a  criminal  case^r— State  T.  John- 
son. 136  P.  940. 

XV.  APPEAL  AND  EBBOB.  AMD 
CEBTIOBABI. 

(A)  Form   of  Remedr,   Jartsdletton,  And 

RIacIit  of  R«v-lew. 

I  1024  (Kan.)  Under  Code  Cr.  Proc.  {  283, 
subd.  3  (Oen.  St  1909,  §  6857),  the  state  may 
appeal  from  a  decision  refusing,  to  allow  attor- 
ney fees  to  the  Attorney  General  for  convictlonB 
for  Tidations  of  the  prohibitory  law.— State  v. 
Bland,  136  P.  947. 

(B)  PreseBtatlon  and  RoservmttoB  Ik  Ijow- 
er  Court  of  Orownds  of  Revtew. 

I  toss  (Cal.App.)  Admission  of  evidence  to 
deiendantra  statement  to  the  examining  magis- 
trate that  he  was  going  to  ijlead  ^ilty  in  the 
superior  court  was  not  reviewable  on  appeal 
where  defendant  saved  uo  objection  thereto. — 
People  V.  Warr,  136  P.  304. 

I  1037  (CaL)  An  appellate  court  will  not  con- 
sider a  claim  as  to  the  misconduct  of  counsel 
in  argument  unless  objection  is  made  thereto 
at  the  time.— People  v.  Fleming,  136  P.  291. 

{  I03S  (N.M.)  The  giving  or  refusing  of  In- 
structions to  which  no  objections  were  made  by 
accased  will  not  be  reviewed.— State  v.  Analla, 
136  P.  600. 

§  1043  (CaLApp.)  Objections  to  the  produc- 
tion of  a  transcript  of  shorthand  notes  taken 
at  bis  preliminary  examination  keid  a  waiver  of 
other  objections  thereto,  so  that  the  defendant 
could  not  on  appeal  urge  that  the  witness  did 
not  need  It  to  refresh  his  recollection.— People 
V.  Warr,  136  P.  304. 

S  1044  (Ariz.)  Where,  in  answer  to  a  proper 
question,  the  witness  by  an  nnreaponsive  an- 
swer gave  incompetent  testimony  which  should 
have  been  atricken  on  a  proper  motion,  but  no 
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such  motion  waa  made,  error  could  not  be  based 
on  the  answer.— Marinonf  v.  State.  136  P.  626. 

1 1 044  (Or.)  A  motion  to  ouash  the  indict- 
ment and  diadiarge  accused  should  be  filed  in 
the  trial  court,  and  may  not  be  made  in  tiia 
Supreme  Coart,  under  L.  O.  Ia  |  1625,  and 
Supreme  Court  rule  4  (117  Fac  i^.— State 
McAllister,  136  P.  354. 

S  1054  (CaI.App.)  Admission  of  evidence  to 
defendant's  statement  to  the  examining  magis- 
trate that  he  waa  going  to  plead  guilty  in  the 
superior  court  was  not  reviewable  on  appeal 
where  defendant  saved  no  exception  thereto.— 
People  V.  Warr,  136  P.  304. 

i  1056  (N.M.)  The  giving  or  refusing  of  in- 
Btructiona  to  whidi  no  exceptions  were  saved  by 
accused  will  not  be  reviewed. — State  t.  Analla. 
136  P.  600. 

(D)  Record  «■#  ProeeedlBC*  Kot  Im  Rec- 
ord. 

i  1086  (Cal,)To  present  question  as  to  argu- 
ment of  counsel,  held,  that  phonographic  re- 
porter's transcript  of  his  notes,  showing  the 
argument,  objection,  and  action  of  the  trial 
court,  should  be  brouKht  to  the  appellate  court 
—People  V.  Fleming,  136  P.  291. 

S  1086  (OkLCr.AppO  The  errors  in  the  in- 
structions or  argument  of  the  prosecuting  at- 
torney, which  are  not  fundamental,  will  not  be 
reviewed,  where  the  record  does  not  show  that 
proper  objections  and  exceptions  were  reserved 
below.— Woody  v.  State,  136  P.  430. 

I  1098  (OkLCr.App.)  On  appeal  defendant's 
counsel  should  attach  a  petition  in  error  to  the 
case-made  as  provided  by  law  and  the  rules  of 
court— Roberts  v.  Sute,  136  P.  201. 

I  1099  (Okl.Chr.App.)  A  case-made  not  served 
upon  the  county  attorney  at  the  time  fixed  by 
the  trial  court  will  not  De  considered.— Eiiilips 
V.  State,  136  P.  776. 

i  1 104  (CaL)  Under  Pen.  Code,  »  1246, 1247. 
1247a,  1247b.  1247c.  1247d,  affidavits  on  a  mo- 
tion for  a  new  trial  held  properly  induded  in 
the  clerk's  transcript  certified  by  him  alone, 
whether  or  not  they  might  have  been  incloded 
in  the  phonographic  reporter's  transect  cer- 
tified by  the  trial  Jndge.— Feo^  t.  Eloning, 
136  P.  291. 

I  1 1 10  (OkLCr.App.)  It  is  not  necessary  that 
accused  be  present  when  an  investi^tion  Is 
made  to  correct  a  case-made  or  transcript;  Rev. 
I^ws  1910,  fi  5761,  requiring  defendant's  pres- 
ence in  a  felony  case  only  at  the  trial- Pmljps 
V.  State,  136  P.  776. 

Under  Rev.  Laws  1910,  |  1771,  authorizing 
appellate  court  to  ascertam  jurisdictional  mat- 
ters, and  section  6248,  relative  to  the  effect  of 
a  case-made,  where  a  statemoit  In  a  case-made 
or  transcript  ia  questioned  on  appeal,  the  court 
may  order  an  InvestUatfon  and  make  proper 
corrections. — Id. 

S  1 1 1 1  (N.M.)  The  appellate  court  is  bound  by 
the  record,  though  counsel  for  accused  contends 
in  bis  brief  that  certain  exceptions  made  and 
saved  are  not  shown  by  the  record.— State  v. 
Analla,  136  P.  600. 

S  1 1 19  (Ariz.)  Misconduct  of  counsel  conld 
not  be  reviewed  where  the  only  record  disclosing 
such  misconduct  was  contained  in  the  motion  for 
a  new  trial,  wbidi  was  also  designated  as  one 
of  the  assignments  of  enror  and  veriflad  only  by 
appellant's  attorney.— Toung  Ohung  v.  State, 
136  P.  631. 

§  1120  (OkLCr.App.)  An  objection  that  the 
court  erred  in  refusing  to  admit  an  almanac  in 
evidence  cannot  be  reviewed  where  the  purport- 
ed almanac  is  not  in  tbe  -record. — ^Narcome  v. 
State,  136  P.  783. 

ill2l  pf.M.)  Where  accused  relies  upon  a 
failure  of  proof  as  to  the  ownerahip  of  an  al- 
leged  stolen  animal,  he  should  present  a  com- 
plete transcript  of  all  the  evidence. — State  t. 
AnaUa,  136  P.  600. 
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OB)  AmmigmmMmt  Of  Brrwa  mmA  Birlefk. 

J 1 129  (ColoO  The  statute,  u  well  !as  the 
eg  of  tbe  Sopreme  Gonrt,  leqoire  tbat  an 
appellant  shall  ue  an  assignment  o(  errors  re- 
lied on  fw  reveraal,  and  eixois  not  aaaigned 
will  not  be  reviewed  where  tiw  state  obieets.— 
Rice  T.  People.  136  P.  74. 

1 1130  (pkhCr^pp.)  On  appeal  defendant's 
coansel  should  file  briefs  as  luroTided  by  law 
and  the  rales  of  court— Roberts  v.  State,  136 
P.  201. 

f  1130  (Okl.Cr.App.)  Where  coonsel  rely  upon 
Oklahoma  cases  in  support  of  their  proposi- 
tions on  appeal,  they  must  in  their  briefs  cite 
the  pa^e  and  volume  of  the  Oklahoma  Reports 
on  whidi  such  cases  can  be  found.— Henry  v. 
State,  186  P.  982. 

(Q)  Review. 

1 1134  (Cal.)  Under  Const  art  «.  |  4%, 
and  notwithstanding  section  4,  appellate  courts 
held  required  to  consider  tbe  entire  cause,  in- 
clntDng  the  evidence.  In  determining  whether 
errors  have  resulted  In  a  miscarriage  of  Jus- 
tice—People V.  Fleming,  136  P.  291. 

In  determining  prejudidal  effect  of  errors,  af- 
fidavits on  motion  for  new  trial,  showing  the 
hostile  feeling  of  the  community,  the  pnblica- 
tion  of  hostile  newspaper  articles,  and  the  hos- 
tile feeling  of  those  preaent  at  the  trial.  heU 
to  be  considered.— Id. 

S  1 134  (OU.Cr.App.)  Where  the  record  clear- 
ly shows  defendsnt's  goilt  and  that  he  was  de- 
prived of  no  snbstanUal  right,  matters  of  law 
will  not  be  reviewed  merely  to  settle  abstract 
questions.- Woody  v.  State,  136  P.  430. 

I  1137  (CaL)  Cross-examination  of  witness 
for  accused  as  to  discreditable  acts  by  accused, 
statements  that  such  acts  would  be  proved,  and 
intimations  that  such  evidence  was  excluded 
by  the  roles  of  evidence,  lield  not  invited  by  ac- 
cused's counsel  by  asking  such  witness  as  to 
accused's  record,  nor  by  assenting  to  the  pros- 
ecuting attomers  proposition  that  he  be  per- 
mitted to  show  aval  acts.— People  T.  Fleming, 
136  P.  291. 

I  1 141  (OkI.Cr.App.)  Since  error  wfll  never 
be  presumed,  it  must  affirmatively  appear  from 
the  record  to  avail  accused.— Ghappelear  v. 
State,  136  P.  978. 

S  1 144  (Colo.)  Where  no  reason  for  overruling 
a  motion  to  quash  was  given,  it  will  be  pre- 
sumed on  appeal  that  the  court  acted  upon  a 
valid  existing  reason^Lafley  v.  People  186  P. 

fi  1 144  (Okl.Cr.App.)  Where  the  record  shows 
that  accused  was  present  when  trial  began  but 
is  silent  as  to  his  presence  during  the  trial,  it 
will  be  presumed  that  he  was  present  Omogh- 
ont  the  triaL— Henry  v.  State,  186  P.  982. 

S  list  (Nev.)  Unless  the  trial  court  tribunal 
abuses  its  power  on  the  question  of  continu- 
ance, its  determination  cannot  be  reviewed  on 
appeal.— State  v.  Nelson,  130  P.  877. 

S  |IS2  (N.M.)  The  discretion  conferred  on  the 
court  by  Laws  1905,  c.  116,  S  12,  to  return  to  the 
box  the  name  of  any  juror  who  resides  at  too 
great  a  distance  to  render  it  expedient  to  sum- 
mon him,  will  not  be  reviewed,  in  the  absence  of 
abuse.— State  y.  Analla,  186  P.  600. 

S  1 1 59  (Ariz.)  Where  the  question  of  malice 
aforethought  waa  determined  by  the  Sutj  ad- 
versely to  defendaut,  and  there  was  sufficient 
competent  evidence  to  support  the  verdict,  the 
Supreme  Court  cannot  interfere.— Bennett  v. 
State,  136  P.  276. 

1 1 159  (Ariz.)  Under  the  law  making  tbe  jnry 
the  sole  judges  of  the  credibility  of  the  witness- 
es and  the  weight  of  their  testimony,  where, 
though  the  evidence  is  conflicting,  there  is  sub- 
stantial evidence  supiwrting  the  verdict,  It  will 
not  be  disturbed.— Tonng  Chung  v.  State,  136 
P.  631. 


f  1150  (CaL)  Where  there  waa  testimony 
supporting  finding  of  guilt,  held,  tbat  credibility 
of  witnesses  was  exclusively  for  the  jury,  al- 
though the  evidence  was  unsatisfactory  to  an 
appeUate  court- People  v.  Fleming,  136  P. 
291. 

1 1 159  (Colo.)  Where  the  evidence  in  a  prose- 
cution for  assault  and  battery  was  such  that 
the  jury  might  have  either  acquitted  or  con- 
victed defendant  the  court  cannot  say  that 
the  evidence  did  not  warrant  a  conviction.— 
Bice  V.  People,  136  P.  74. 

{  1 1 59  (OkLGr.App.)  A  conviction  on  con- 
fiicting  evidence  wiU  not  be  diatuibed. — Jones 
v.  State,  136  P.  182. 

f  1160  (Ariz.)  Where  there  ia  material  evi- 
dence tending  to  prove  guilt,  and  tiie  trial  court 
refuses  to  set  the  verdict  aside,  an  appellate 
court  will  not  reverse.- Marinoni  v.  State,  136 
P.  626. 

fi  1 160  (Okl.Cr.App.)  A  finding  of  fact  on  a 
motion  for  new  trial  will  not  ordinarily  be  dis- 
turbed when  reasonably  supported  by  evidence. 
— Horton  v.  State,  136  P.  177. 

S  1 166  (Nev.)  Since  the  state  could  have  pros- 
ecuted tbe  offense  of  horse  stealing  by  informa- 
tion, special  Injury  will  not  result  to  accused 
by  trying  him  upon  an  Indictment,  though  one 
of  the  ^and  jurors  who  found  it  was  a  nonres- 
ident—^cGomb  T.  Fourth  Judicial  Dist  Court 
in  and  for  Elko  County,  186  P.  563. 

S  1i68)/2  (Kan.)  A  statement  by  the  judge  in 
the  absence  of  defendant  that  tbe  jnry  could 
return  a  verdict  recommending  clemency,  bat 
that  he  would  not  say  whether  It  would  be  con- 
sidered, held  harmless,  where  made  in  response 
to  a  question  by  the  jury,  and  where  It  did 
not  appear  that  the  jurv  were  induced  thereby 
to  convict  on  an  implied  promise  of  leniency.— 
State  V.  Evans.  136  P.  270. 

S  ll66>/2  (Okl.Cr.App.)  A  conviction  wlU  not 
ordinarily  be  set  aside  for  disqualification  of  a 
juror,  unless  it  appears  from  the  whole  case 
that  accused  wss  injured  thereby. — Horton  v. 
State.  136  P.  177. 

I  1 16ft  (Okl.Cr.App.)  Erroneous  rulings  on 
evidence  are  harmless  where  tiie  legal  evidence 
conclusively  shows  defendant's  guilt — Woody 
V.  State,  136  P.  480. 

(  1 1 69  (CaLApp.)  Where  the  whole  evidence 
as  to  defendant's  goUt  was  practically  nncontra- 
dictedi  the  error,  if  taty,  in  the  atunisslon  of 
evidence  tbat  he  had  stated  that  he  would  plead 
guilty  in  the  superior  court  could  not  have  been 
prejudicial.- People  v.  Warr,  136  P.  804. 

1 1 169  (CaLApp.)  If  the  oveicoat  worn  by  de- 
ceased when  killed  was  immaterial  and  without 
any  weight  its  admission  in  evidence  was  harm- 
less.—People  V.  Barrett  136  P.  520l 

il(69  (Colo.)  In  a  prosecution  for  assault 
and  battery  arising  cat  of  a  Bght,  evidence  that 
during  the  afternoon,  some  time  after  the  fight, 
defendant  told  a  third  person  to  assault  the 
witness  was  so  entirely  irrelevant  that  the 
court  could  not  say  that  it  was  prejudidaL— 
Bice  V.  People.  136  P.  74. 

S  1169  (Kan.)  The  admission  of  evidence,  in 
a  forget?  case,  of  a  photographic  copy  of  a 
paper  which  itself  had  been  introduced  in  evi- 
dence, is  harmless,  where  tbe  photograph  was 
a  true  copy  of  the  original.— State  v.  Stickler, 
136  P.  329. 

{1169  (Nev.)  In  a  criminal  prosecution,  the 
improper  admission  of  evidence  of  the  descrip- 
tion of  the  criminal,  given  to  the  arresting  of- 
ficer by  a  third  person,  was  harmless,  where  it 
appeared  that  the  officer  received  and  acted  on 
a  description  given  directly  to  him  by  the  pros- 
ecutrix.—State  V.  Nelson,  136  P.  377. 

SI  169  (Okl.Cr.App.)  Error  in  the  admission 
of  evidence  is  barinless,  where  defendant  as  a 
witness  admits  the  truth  of  such  evidence.— 
Henry  v.  State,  136  P.  9^. 
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1 1170  (Kaa.)  la  a  proMcatlon  for  libeUnff  a 
fraternal  beQeficfary  Bociet7f  the  emmeons  ex- 
duBioo  of  reports  made  by  the  ■ocietr  to  the  ni- 
perintendent  of  losuraoee  was  hannieaa,  where 
rach  reports  would  not  have  strengthened  de- 
tendaat's  case— State     GhUes,  136  P.  226. 

1 1171  (OkLGr.App.)  A  statement  of  the  proa- 
ecntor  in  his  atvument  held  harmless  where  the 
evidence  proved  ^ilt  beyond  all  reasonable 
donbt— Kincald  v.  State.  136  P.  779. 

11172  (Colo.)  In  a  prosecution  (or  asaanit 
ana  battery,  error;  If  any,  in  an  instmetion  as 
to  the  presumption  of  natural  and  ordinary 
conseqaences  of  worda  and  gestures  Aeld  not 
prejudicial.~Bice  v.  People,  136  P.  74. 

S  M  74  (Gal.App.)  Allowins  the  jury  on  retir- 
ing to  take  with  Oiem  certain  arUclea  admitted 
in  evidence,  if  error,  cannot  be  complained  of; 
it  not  appearing  any  use  was  made  thereof 
which  could  have  prejudiced  defend  ant. — People 
V.  Barrett,  136  P.  520. 

11174  (Okl.Cr.App.)  That  the  sheriff,  upon 
being  .nstructed  to  tell  the  jurors  in  a  criminal 
case  to  keep  away  from  the  open  windows  of 
the  jury  room,  told  them  to  get  out  of  the 
windows  and  "get  tooether  and  reach  a  ver- 
dict" hOd  harmlesB.— Horton  t.  Bute,  186  P. 
177. 

(H)  DatenalBjiUoB    mnA    DIsiMialtlra  of 

CSLMM. 

Slt82  (OkLOr.App.)  Where  no  petition  In 
error  is  attached  to  the  case-made,  no  briefs 
filed,  and  no  appearance  made  for  oral  argu- 
ment, such  appeal  may  be  either  dismissed  or 
the  judgment  affirmed  In  the  appellate  court's 
discretion.— Boberts  v.  SUte,  138  P.  201. 

I  1 183  (Okl.Cr.App.)  Under  Rev.  Iawb  1910^ 
1  6003.  the  Criminal  Court  of  Appeals  may  mod- 
ify any  judgment  by  reducing  the  lentenoe. — 
Williams  v.  State,  186  P.  699. 

{1186  (Cal.)  Under  Const,  art.  6,  i  4%,  evi- 
dence, though  technically  sufficient  to  sustain 
a  verdict,  may  be  so  unsatisfactory  as  to  re- 
quire a  reversal  for  what  would  otherwise  be 
an  absolutely  harmless  error.— People  v.  Flem- 
luc.  136  P.  291. 

under  Const,  art  6.  I  4%,  appellate  courts 
are  necessarily  vested  with  a  large  discretion 
in  determining  the  effect  of  errors  in  criminal 
cases,  and  each  case  must  depend  upon  its 
own  circumstances.- Id. 

S  1 1 86  (KanO  In  a  prosecution  for  libeling  a 
fraternal  benenciary  society  by  cbai^ng  it  with 
dishonesty,  evidence  that  the  society's  plan  of 
insurance  was  unwise,  and  that  it  would  be 
unable  to  meet 'its  obligations,  was  admissible 
only  on  the  theory  that  tiie  plan  was  so  im- 
practical as  to  constitute  a  swindle,  and  hence, 
under  Gen.  St  1909,  {  6867,  its  exclusion  was 
harmless,  where  the  issue  whether  the  society 
was  fleecing  the  peopla  was  fully  tned.--8tate 
y.  Chiles,  186  P.  2i6. 
J  1186  (Kan.)  Under  Gen.  St  1909,  |  6867 
(CJode  Or.  Proc.  8  293),  error,  if  any,  in  per- 
mitting an  information  for  robbery  to  be  amend- 
ed so  as  to  state  the  ownership  of  the  property 
was  not  ground  (or  reversal,  where  defendant 
was  given  an  opportunity  to  plead  to  the  new 
information.— State  v.  Moberly,  136  P.  324. 

}II86  (Okl.CT.App.)  It  was  not  ground  for 
the  reversal  of  a  conviction  of  adultery  ttuA 
such  conviction  would  "mean  the  ruination  of 
two  families."— Woody  v.  State,  136  P.  430. 

XVII.  FimiSHMCNT  AITO  PREVEM- 
TlOlf  OF  OBIMI!. 

8  I20S  (N.M.)  Common-law  penalties  are  not 
inSicted  for  common-law  crimes,  but  the  pun- 
ishment therefor  Is  prescribed  by  O.  L.  1897,  i 
1054.— Ex  parte  De  Vore,  130  P.  47. 

As  used  in  C.  L.  1897,  f  1054,  providing  the 
punisliment  for  a  criminal  convicted  of  a  felo- 
ny for  which  no  punishment  is  "prescribed  by 
law,"  the  phrase  quoted  means  pre8crit>ed  by 
statute  law,  not  by  common  law. — Id. 


See  C!hattel  IfortcBges.  {  138;  Dami 
I  Tenar 


112; 
328. 


CROPS. 

Landlord  and  Tenut' H^f^SBO', 

CROSS-BILL 

See  Pleadinc,  i  14& 

CROSS-EXAMINATION. 

See  Witneasea,  SI  26S-286,  380,  349^  388^  405. 

CROSSINGS. 

See  Ballrmds,  |i  800-800. 

CRUELTY. 

Sea  DiTOice,  f  27. 

CUSTODY. 

See  Trial,  K  806,  81L 

CUSTOMS  AND  USAGES. 

See  Maater  and  Servant,  $  270. 

I  17  (Kan.)  Parol  evidence  was  inadmissible 
to  vary  the  terma  of  a  lease,  in  respect  to  the 
repair  of  fsnoea,  by  showiac  a  local  costom  in 
r^«et  therato^Bekhazdt  t.  Ti^Ior,  138  P. 

^  DAMAGES. 

See  Death,  SS  88,  99:  Eminent  Domain,  H  00- 
148;  Guaranty,  ij  36,  75;  Logs  and  Leg- 
ging; Malicious  Prosecution,  H  62,  68,  69; 
New  Trial,  fl  77,  128;  Sales,  ||  4lS,  442; 
Trespass,  H  10,  43. 

m.  OROinnDs  and  sitbjeots  or 

COMFEKSATOBT  DAUAOES. 

(A)  Direct    or    Remote,    Contlmsemt,  o* 
Prospective  Oouevaenoaa  or  Losses. 

J 40  (Or.)  Where  defendant  compensated  cer- 
n  contractors  for  injuries  to  a  building  in 
process  of  construction  by  an  excessive  explo- 
sion, defendant  was  not  farther  liable  for  Ion 
of  profits  which  the  eontractora  expected  to 
make  on  tiie  completion  of  their  contzaet— 
WinnifoEd  v.  BlacLeod,  186  P.  25. 

(B)  AvvraTattoa,  MItlntlOM,  Md  BeA«^ 

tlonr  of  i«oss* 

S  62  (Wash.)  In  action  for  obstructing  street 
demurrage  charge  on  lumber  which  plaintiS  was 
unable  to  haul  to  its  factory  held  not  recover- 
able in  the  absence  of  evidence  of  the  reasonable 
charge  for  stor^w  if  removed  from  the  cara.  or 
the  additional  cartage.— Spokane  Gaaket  Co.  v. 
Mitchell,  136  P.  481. 

IT.  XJQIJIDATED  DAMAOEB  AXD 
FEKAI.TI£8. 

S  79  (Colo.App.)  If  there  is  a  doubt  as  to 
whether  a  forfeiture  is  intended  as  liquidated 
damages  or  a  pensltv,  and  the  damage  la  easily 
computed  or  readily  reduced  to  a  certain 
amount  the  courts  will  construe  the  provision 
as  a  penalty.— Wilson  v.  Agnew,  136  P.  96. 

{81  (Kan.)  A  clause  in  a  contract  providing 
that  a  <»rtain  sum  placed  with'  a  stakeholder 
by  each  party  should  be  (orCeited,  by  the  one 
breaching  the  contract  held  a  pro^ion  for  for- 
feiture, and  unenforceable,  where  the  amount 
of  the  stake  was  fixed  without  reference  to  the 
probable  damages,  which  could  be  readily  com- 
puted.—Benfield  T.  Grason,  186  P.  262. 

V.  EXEIEPI.ABT  DAMAGES. 

i  87  (Kan.)  Exemplary  damages  are  imposed 
by  way  of  punishment  in  cases  characterised  by 
malice,  fraud,  or  wanton  disregard  of  plain* 
tiffs  rights,  and  not  because  of  any  special 
merit  in  plaintilTs  case.— Stalker  T.  Drake,  136 
P.  912. 
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%87  (Waih.)  Exemplary  damaseB  are  not  re- 
covetaUe  In  a  statutoiy  action  for  damages  nn- 
leas  the  atatate  expressly  anthorises  them,— 
LongfeUow  v.'  City  of  SeatUe,  136  P.  855. 

VI.  BfEASVKC  OF  DAMAGES. 
(B>  Injartea  to  Property. 

i  1 12  (Okl.)  The  measure  of  damages  for  de- 
■troction  of  a  srowing  crop  is  the  value  of  the 
crop  in  the  conditioa  in  which  it  was  at  the  time 
of  its  destruction.— Miaaouri,  O.  4  Q.  Ry.  Co. 
T.  Brown,  136  P.  1117. 

In  determining  the  value  ot  a  growing  crop 
at  the  time  ol  its  destructioQ,  the  difference  be^ 
tween  the  probable  value  of  such  crop,  had  it 
matured  and-  been  harvested,  and  the  coat  of 
finishing  the  cultivation,  and  hartesting,  and 
transportation  to  market  will  ordinarily  repre- 
mnt  the  value  at  the  time  of  loss.— Id. 

The  value  of  labor  bestowed  on  a  growing 
crop  at  the  time  of  its  wrongful  destruction 
does  not  ordinarily  afford  a  proper  measure  of 
damages. — Id. 

(C)  Bremeli  of  Comtt-Siet. 

S  124  (Mont.)  Under  the  express  provision  of 
Bev.  Codes,  S  6048,  the  measure  of  recovery 
upon  defendant's  wrongful  act  preventing  _  a 
complete  performance  of  a  contract  is  the  dif- 
lerence  between  the  contract  price  and  the  cost 
to  plaintiff  of  doing  the  work;  but,  if  plaintiff 
could  not  reasonab^  expect  any  profit  from  its 
completion,  he  was  not  damaged.— McFarland 
T.  Welch.  136  P.  394. 

th.  ivadequate  and  exoessite 

DAMAGES. 

1 132  (Wash.)  Verdict  of  $6,000  for  personal 
Injuries  necessitatine  rargical  operations,  in- 
definitely impairing  pTaintlF 8  health,  and  neces- 
ritating  an  expense  of  over  91,000,  neJd  not  ex- 
cesrive,— Erickson  v.  Washington-Oregon  Oor- 
poratfon,  136  P.  876. 

S  132  (Wash.)  In  an  action  for  personal  in* 
juries,  where  pluntiff  was  practically  a  physi- 
cal wreck,  and  in  constant  pain,  and  his  earn- 
ing capacity  reduced  about  $3  a  day,  a  verdict 
for  $10,000  Acid  not  excessive.— Frostman  v. 
Stirrat  &  Ooetz  Inv.  Coi«  136  P.  1144. 

Vm.  PLEADntO.  EVIDEMOE,  AKD 
ASSESSMENT. 

(B)  BTldcnce. 

I  163  (CahApp.)  A  party  suing  for  damages 
sustained  through  another's  breach  of  a  contract 
must  abow  what  damages  he  has  actually  sos- 
tained.— Newmire  v.  Ford,  136  P.  B04. 

§  163  (Mont.)  Plaintiff,  in  an  action  to  recov- 
er damages  upon  defendant's  wrongful  act  pre- 
venting the  completion  of  a  contract,  must 
show  that  he  was  injured  thereby,  end  the 
amount  or  extent  ot  such  injury, — McFarland 
T.  Welch,  186  P.  394. 

i  184  (Wash.)  Assuming  that  overhead  charg- 
es could  be  recovered  for  obstruction  of  street 
necessitating  closing  of  factory^  they  could  not 
be  recovered  when  items  on  which  there  was  no 
loss  were  not  segregated  in  tiie  evidence.-^po- 
kane  Casket  Oo.  t.  Mitchell,  136  P.  481. 

(C)  Proce«dliiK*  for  Aasesameut. 

1208  (Wash.)  Where  the  jnrr  might  well 
have  found  under  the  evidence  uat  cmerations 
on  plaintiff's  ovaries  were  necessitated  by  per- 
sonal injuries  rather  than  by  the  previous  cys- 
tic condition  thereof,  the  allowance  of  damages 
for  injuries  thereto  was  for  the  jury.— Erick- 
son  V.  Washington-Oregon  Corporation,  136 
P.  876. 

8  217  (Or.)  Where  repairs  to  a  building  made 
necessary  by  defendant  b  negligent  blasting  ac- 
cording to  plaintiffs  testimony,  reqoired  an 


outlay  ni  fSSO.  an  instruction  authorizing  a 
reoovery  auch  nun,  and  also  for  plainnff'a 
loBB  of  time  occasioned  by  the  blast,  was  er- 
roneoug  aa  authoriaing  a  double  recovery^ 
Winniford  t.  MacLeodT  136  P.  2S. 

DAYS  OF  GRACE. 

See  Usury,  f  SO. 

DEATH. 

See  Appeal  and  Error.  §§  1048, 1140;  ESectlon 
of  Remedies;  Evidence,  S  127;  Landlord  and 
Tenant  U  164,  169:  Master  and  Servant.  U 
89,  286;  Street  Railroads,  K  08,  113,  U4. 

n.  ACTIONS  FOB  CAUSING  DEATH. 
<A)  lUslit  Of  Action  «Ba  Defensea. 

i  9  (Wash.)  Laws  1900  c.  50,  {  8,  authorizing 
a  pension  equal  to  half  the  salary  of  a  fireman 
leaving  a  widow  and  children  under  16  years 
of  age,  did  not  impliedly  repeal  the  general  stat- 
ute giving  a  right  of  action  for  wrongful  death. 
—LongfeUow  v.  City  of  Seattle,  136  P.  855. 

S  1 1  (Mont.)  At  common  law  there  was  no 
civil  right  of  action  for  death  cttnsed  wrong- 
ful act.— Maronen  t.  Anaconda.  Copper  Mining 
Co.,  136  P.  068. 

S  15  (Mont)  The  right  of  action  for  deatti  by 
wrongful  act  or  neglect,  given  by  Rev.  Codes, 
S  6486,  to  decedent's  heirs  or  personal  mre- 
sentatives,  can  onl^  be  maintained  if  decedent 
could  have  maintained  an  action  bad  he  snr- 
vived.— Maronen  t.  Anaconda  Copper  Mining 
Co.,  136  P.  968. 

f  21  (Mont.)  In  an  action  for  death  by  a  nee* 
ligent  act,  which  is  also  a  crime,  defendant  is 
not  limited  to  the  defenses  available  in  a  crim- 
inal prosecution  for  the  same  offense,  enumer- 
ated by  Rev.  Codes,  {  9209,  but  may  make  all 
defenses  available  in  an  ordinary  action  for 
negligence.— Maronen  T.  Anaconda  Copper  Min- 
ing Co.,  136  P.  968. 

S  23  (Mont)  If  one  employed  to  open  and ' 
close  the  cage  doors  of  a  shaft  mine  cage,  pur- 
suant to  Rev.  Codes,  |  8536,  neglected  bia  du- 
ties while  being  lowered  or  hoisted,  his  heirs 
could  not  recover  against  the  employer  for  his 
death  therefrom. — Maronen  v.  Anaconda  Copper 
Mining  Ca,  136  P.  968. 

pO)  Pleadlnv  aad  Bvideiioo* 

1 60  (CaL)  In  an  action  for  the  wrongful 
d«ith  of  a  husband  and  father,  evidence  of 
subsequent  illnesses  sustained  by  members  of 
the  family  is  not  admissible,  notwithstanding 
the  fact  that  permanent  disabilities  of  the 
children  dependent  on  deceased  for  support  may 
be  shown.— Simonean  t.  Pacific  Electric  Ry. 
Co.,  136  P.  544. 

1 68  (Cal-App.)  In  an  action  for  wrongful 
death,  it  was  not  error  to  permit  a  witness 
to  testify  that  decedent  was  kind  and  loving 
to  his  minor  children.— Kramm  v.  Stockton 
Electric  R.  Co.,  138  P.  523. 

§  69  (Cal-App.)  In  an  action  for  wrongful 
death,  decedent's  daughter  was  properly  per- 
mitted to  testify  that  the  surviving  family  con- 
sisted of  widow,  the  witness,  and  three  minor 
children.— Kranun  v.  Stockton  Electric  R.  Co., 
136  P.  028. 

[B)  Duiajcee,  Firvfeltare,  or  Vine, 

1 88  (CaLApp^)  Loss  of  aodety,  comfort  and 
care  to  decedent's  wife  and  children,  as  well  as 
their  support  may  be  considered  in  so  far 
as  they  affect  the  question  of  pecuniary  lose.— 
Kramm  v.  Stockton  Electric  It.  Co..  180  P. 
623. 

§  99  (GaiApp.)  A  verdict  of  $20,000  for  the 
death  of  a  married  man  26  years  of  age,  of 
good  habits,  and  38  years*  life  expectancy,  eam- 
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lug  $20  a  week,  AeJd  not  bo  excesstve  as  to 
ta&cate  paBBioD  and  prejudice.— McGrory 
Pacific  Electric  By.  Co.,  136  P.  308. 

1 99  (CaLApp.)  In  an  action  for  wrooEfal 
death,  a  Terdict  awarding  plaintiff  ^000  held 
not  excessive.— Kramm  t.  Stockton  Electric  B. 
Go,  186  P.  62S. 

DEBTOR  AND  CREDITOR. 

Seie  Partnership. 

DECLARATION. 

See  Pleading. 

DECLARATIONS. 

See  Criminal  Law.  »  422-424;  Ertdenee,  SS 
271-282. 

DECREE. 

See  IMTorce,  1 171. 

DEDICATION. 

I.  HATtTRE  AND  REQUISITES. 

S  I  (Nev.)  A  dedication  of  land  tor  pablic 
purposes  is  simplv  a  devotion  of  it,  or  an  ease- 
ment in  it,  to  sucn  pnrposes  hy  the  owner,  man- 
ifested by  some  clear  aeclaratloD  of  the  net— 
Shearer  t.  City  of  Beno,  136  P.  706. 

i  19  (Ner.)  By  filing  a  plat  as  an  addition  to 
a  town,  and  advertising  and  selling  lots,  the 
designated  streets,  avenues,  and  public  parks 
became  dedicated.— Shearer  v.  City  of  Beno,  136 
P.  700. 

S  29  (Ner.)  Where  ttere  Is  nothing  beyond  the 
owner's  declaration,  and  there  is  no  acceptance 
thereof  by  the  public,  the  dedication  may  be 
revoked  at  the  pleasure  of  the  owner. — Shearer 
V.  City  of  Beno,  136  P.  706. 

If  nothing  beyond  a  declaration  is  made,  and 
DO  interest  in  the  property  is  acquired  by  the 
third  person,  the  dedication  may  be  recalled  at 
the  pleasure  of  the  owner;  bat,  where  con- 
tracts are  made  upon  the  supposed  appropria- 
tion, the  dedication  becomes  irrevocable. — ^Id. 

The  irrevocable  character  of  a  dedication,  aft- 
er sales  made  with  reference  thereto  and  inanced 
thereby,  is  not  affected  because  the  property  is 
not  at  once  subjected  to  the  uses  designed. — Id. 

1 31  (Nev.)  No  formal  acceptance  of  a  dedica- 
tion by  the  public  authorities  la  necessary  to 
preclude  the  original  owner  from  revoking  it, 
although  the  formal  acceptance  by  the  public 
authorities  may  be  necessary  to  impose  upon 
them  the  du^  of  protecting  the  property,  and 
keeping  it  in  a  condition  to  meet  the  nses  in- 
tended.—Shearer  T.  City  of  Beno,  186  P.  706. 

n.  OFEBATION  AHD  EFFECT. 

851  (Wash.)  A  plat  of  a  street,  part  of  a 
city  addition,  held  to  show  an  intention  on  the 
part  of  the  dedicators  to  include  a  triangular 
strip  of  land  between  high-tide  line  and  the 
north  honndary  of  a  turn  In  the  street— OUon 
Land  Co.  v.  City  of  Seattle,  136  P.  11& 

853  (Or.)  Property  dedicated  to  the  public 
cannot  be  sold  by  the  board  of  trustees  and  re- 
corder of  the  town  to  which  it  has  been  dedi- 
cated.—Haberly  V.  Treadgold,  136  P.  334. 

i  63  (Nev.)  Notwithstanding  a  cit^  council 
might  be  bound  by  its  order  on  petition  of  the 
property  owners,  changing  the  northerly  bound- 
ary line  of  an  avenue,  such  order  in  no  way 
added  anything  to  the  alleged  title  of  an  in- 
truder upon  the  land  formerly  Included  withio 
and  dedicated  as  the  avenue.— Shearer  v.  City 
of  Reno,  136  P.  705. 

Where  tbe  owner  of  land  dedicated  part  of  it 
as  an  avenue  by  filing  a  map,  and  selling  lots 
with  reference  thereto,  a  mere  intruder  upon 
land  originally  within  the  boundaries  of  an  ave- 
nue who  fenced  and  built  thereon  aeqaires  no 
right  as  against  the  public. — Id. 


863  (Wash.)  Where  a  triangular  piece  of 
ground  in  controversy  had  been  dedicated  for 
a  street  and  was  within  the  street  lines  as 
shown  on  the  plat  thereof  and  wa«  necessary  to 
afford  access  to  tide  water,  the  fact  that  it 
had  never  be«a  improved  or  used  wtdi  flu  rest 
of  tiie  street  did  not  constitute  an  aotomatie 
vacation  thereof  under  Bern.  &  BaL  Code,  8 
3803.— Olson  Land  Co.  v.  City  of  Seattle,  136 

P.  lis. 

865  (Nev.)  Where  city  authorities  dose  an 
avenue  dedicated  as  such,  the  right  to  it  re- 
verts to  the  dedicator's  estate,  and  not  to  an 
intruder  thereon.— Shearer  v.  City  of  Rmo,  136 
P.  706. 

DEEDS. 


See  Acknowledgment, 


48,  67;  Adverse  Pos- 
ncellation  of  luBtru- 


session,  88  79,  84; 

menta;  ejectment,  8  0;  Evidence,  IS  370, 
461;  Morteages;  Bemaiiiders :  Spedfic  Per- 
formance,,/ 96 ;  Taxation,  8  789 ;  Trusts.  $8 
21,  70 ;  Vendor  and  Purchaser,  88  76,  150, 
282,  243;  Waters  and  Water  Conraes,  |  1S6. 

L  BEQVISXTES  AND  TAUDTTT. 

<A)  Hatwe  amd  Buentlals  ot  ConTeTJui- 
ees  in  Geaeral. 

87  (Kan.)  As  used  in  Oen.  St  1868,  c.  22,  S 
3,  authorizing  conveyancea  by  deed,  the  words 
"conveyances  of  land"  mean  the  land  itself  In 
fee  simple,  and  "any  other  estate  or  interest 
therein**^  indudes  estates  of  freehold  and  less 
than  freehold,  etc.,  and  any  Idnd  a  grantor  may 
choose  to  invent  consistent  with  public  pdliey. 
-amier  r.  UiUer,  136  P.  953. 

(D)  Dellverr. 

8M  (Kan.)  There  must  be  an  actual  or  con- 
structive delivery  of  the  deed  to  the  grantee. — 
Sanderson  v.  Sandereon,  136  P.  791. 

8  59  (Kan.)  The  recording  of  a  deed  by  tbe 
grantor  makes  it  effective  as  to  all  perB<His  ben- 
efited by  it  who  do  not  dissent— Miller  v.  Mil- 
ter, 186  P.  853. 

(B)  TaUAlir. 

8  68  (OU.)  A  deed  executed  by  a  person  un- 
able to  know  the  nature  of  his  act  u  voidable 
by  tiie  person  himself,  though  the  incompetency 
be  produced  by  voluntary  Intozleation.— Coody 
T.  Ooody,  186  P.  754. 

.8  76  (Kan.)  In  a  voluntary  conveyance  of  land 
to  the  grantor's  son,  remainder  to  others,  AeU, 
thht  the  provision  for  the  son  was  not  so  com- 
plicated with  the  other  gifts  specified  that  the 
son's  refusal  to  accept  destroyed  sudi  otlwr 
gifts^Miller  r.  MlUer.  186  P.  968. 

xn.  oomT&nGTioN  aed  ofera.- 

TION. 

(A)  Oeaem  Bales  of  Oonatraetlo*. 

893  (Kan.)  A  grantor's  intention  is  to  bs 
ascertained  from  the  laiwoage  of  the  daed^MU* 

ler  T.  Miller,  186  P.  8^. 

8  109  (Kan.)  In  case  of  doubt  the  Interprets^ 
tion  of  a  deed  may  be  aided  by  evidence  of  tits 
grantor's  circumstances  and  relBti<m  to  the  gnui- 
tees^Mlller  v.  MUler,  186  P.  053. 

(O)  Kstmtes  and  Interests  Created. 

8  133  (Kan.)  A  deed  of  a  life  estate,  with  re- 
mainder over  to  ibe  life  tenant's  heirs,  could 
vest  nothing  in  the  life  tenant's  children,  un- 
less they  outlived  their  father.— Miller  v.  Miller, 
136  P.  953. 

nr.  pitEADUro  aitd  evidehoe. 

8  211  (Or.)  Evidence  held  to  sustain  the  ts- 
lldity  ot  a  deed  attacked  for  frand.— Cartwright 
T.  Moffett,  186  P.  881. 

DE  FACTO  CORPORATIONS. 

1  See  Corporations,  |  28. 
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DE  FACTO  OFFICERS. 

See  Officer!,  |  42. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  IS  106-166. 

DELIVERY. 

See  CarrleiB,  Si  82-&4;  Deeds,  H  64,  60;  Es- 
crows; Fraadnlent  Ooivreyances,  f  136; 
SBleB,^82,  161-181;  Vendor  and  Pnrehas- 

*  DEMAND. 

See  Tnmr  ukI  OonvezilMi,  |  llL 

DEMURRER. 

See  Pleadinc,  |{  104^-214,  41& 

DEPOSITIONS. 

1 39  (CaLApp.)  Under  Code  GIt.  Proe.  f 
2Ck4.  on  a  abpulation  for  tbe  taking  of  depo- 
sitions by  F.,  a  notary  public,"  the  court  waa 
justified  in  treating  that  term  aa  one  of  de- 
scription and  to  iaaoe  the  commieslon  to  F.  not 
In  hii  official  capacity  but  aa  the  person  agreed 
upon.— Henry  t.  Caswell,  136  P.  726. 

S  76  (CaLApp.)  Where  a  commisaioQ  to  take 
depositions  was  iSBued  ander  Code  Civ.  Proc.  S 
2024,  to  one  F.  as  an  onofficial  person,  bis  seal 
as  notary  need  not  be  attached  to  the  certifi- 
cate—Henry T.  Oaavdl.  136  P.  726. 

DEPOSITS. 

See  Banks  and  Banking,  U  140-164. 

DEPOSITS  IN  COURT. 

§  12  (Kan.)  An  order  of  a  district  court,  di- 
recting the  clerk  to  pay  certain  money  to  a  per- 
son named  is  a  final  order,  and  erroneous, 
where  the  record  showed  that  the  fund  never 
came  into  the  bands  of  tlie  clerk,  but  into  those 
of  her  predecessor,  and  was  paid  ont  by  bim 
tinder  order  of  tbe  coart.— Sanderacm  Sander- 
son,  186  P.  781. 

DEPOTS. 

See  Carriers.  H  286,  347;  Ballroads.  1  274. 

DESCENT  AND  DISTRIBUTION. 

See  Alieni,  H  9,  10:  Escheat;  Bxecnton  and 
Adifiinlstratm;  Wills. 

I.  NAT1TBE  Ain>  0OUB8B  IN  OBN- 
ERAI^ 

S  I  (Idaho)  Under  Rev.  Codes,  {  6700,  "suc- 
cession" is  the  coming  in  of  another  to  take 
the  property  of  one  who  dies  without  dispos- 
ing of  it  by  wUL— Connolly  t.  Probate  Court  in 
and  for  Kootenai  County,  136  P.  206. 

ZI.  PERSONS  ENXTTLED  AND  THEIB 
BESPECmVE  SHABES. 

(A)  Hctra  Mi«  Hext  ot  Kin. 

f  51  (OkL)  That  a  husband  murdered  his 
wife  did  not  preclude  him  from  inlieriting  her 
fstate.  Comp.  Laws  1909,  H  8984,  8885.— 
Holloway  T.  UcCormick.  136  P.  1111. 

m.  BIGHTS  AHD  T.TABfT.TTIES  OF 
HEIBS  AND  DISTBIBUTEES. 

(A)  Nntare  «itd  Satabllahment  of  Rlorhta 
1b  GeneFMl. 

1 71  (Colo.)  A  petition  a  surriving  husband 
to  have  tbe  court  declare  him  entitled  to  one- 


half  of  tbe  property  of  his  deceased  wife,  filed 
onder  Rer.  8t  1908,  »  7050,  7051,  must  be  dis- 
missed where  the  only  question  he  desired  ad- 
judicated was  the  validity  of  a  postnuptial 
agreement  under  which  other  persons  were 
claiming  he  was  not  entitled  to  share  in  iiis 
wife's  estate.— Doyle  t.  Naughton,  138  P.  73. 

S84  (Or.)  Where  title  to  land  in  controrersy 
was  in  certain  heirs,  some  of  who  were  minors, 
authority  given  by  tbe  oldest  heir  alone,  who 
was  of  age,  to  an  agent  to  sell  the  property 
could  affect  only  Us  own  interest  and  did  not 
biud  the  other  heirs.— Haberly  y,  Treadgold, 
136  P.  334. 

DESERTION. 

See  Husband  and  Wtfe^  H  SOS-811. 

DETECTIVES. 

See  Counties,  i  63. 

DILIGENCE. 

See  Spedfie  Performance,  f  96L 

DIRECTING  VERDICT. 

See  Trial,  H  178. 

DISCHARGE 

See  Maater  and  Sorrant,  1  88. 

DISCOVERED  PERIL 

See  Negligence,  {  88. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  S|  966-879;  Attorney 
and  Oient,  i  140;  Continuance,  t  7;  Crim- 
inal Law,  «  688,  1161,  1162;  Divorce,  | 
249;  Exceptions.  BUI  of,  1  40;  Jury,  |  92; 
"  70;  Qnfttlnff  Title,  f 


New  Trial;  l{ 
Witnesses,  H 


849. 


47; 


DISMISSAL  AND  NONSUIT. 


See  Amteal  and  Error.  U  773,  781;  Descent 
and  Distribution,  I  71;  Divorce,  SS  139^^; 
Equity,  I  42;  JosUcea  of  the  Peace,  |  169; 
Trial,  \i  189,  168,  166. 

X.  -VOUniTAKY. 

i  18  (CaLApp.)  In  an  action  to  quiet  title, 
as  authorised  by  Code  Civ.  Proc.  |  738,  de- 
^dant  may  ask  affirmative  relief  either  by 
way  of  counterclaim  or  by  cross-complaint  on 
the  ground  that  such  claipi,  baaed  upon  suffi- 
cient facts,  would  confer  the  protection  of 
Code  Civ.  Proc.  {  581,  forbidding  a  dismissal 
by  plsintiff  before  trial,  where  a  connterclaim 
has  been  prayed  for  or  affirmative  relief  sought. 
—Brooks  V.  White,  136  P.  500. 

I  19  (Kan.)  In  a  suit  to  have  two  deeds  ad- 
judged mortgages  and  for  an  accounting,  where- 
in judgment  was  entered  declaring  tiie  deeds  to 
be  mortgages  and  tbe  hearing  on  the  account- 

ar  was  continued,  plaintiffr  motion  to  dis- 
ss their  action  tor  accounting  was  properly 
overruled,  where  it  appeared  that  defendant 
bad  rights  which  should  be  determined  in  tbe 
action  in  which  the  deeds  were  declared  to 
be  mortgages.— Holmes  v.  Holt,  136  F.  246. 

S  (9  (Or.)  In  a  soit  to  restrain  the  mainte- 
nance of  a  partition  fence,  where  defendant  fil- 
ed a  connterclaim  for  damages  by  surface  wa- 
ters, plaintiff's  motion  to  dismiss  was  properly 
denied.— Tokstad  v.  Daws,  136  P.  844. 

124  (Colo.)  Where  a  party  defendant  has 
been  Improperly  joined,  ft  is  tbe  duty  of  the 
court  to  permit  the  plaintiff  to  dismiss  as  to 
such  defuidant — McKeown  t.  Lawrence,  136 
P.  1014.  - 
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{ 53  (Colo.)  In  actioD  for  breach  of  an  agree- 
nent  for  a  buildiof  loan  secured  by  plaintifPs 
note  and  deed  of  trust  asking  for  specific  per- 
formance, or  in  the  alternative  for  rescission, 
held,  that  defendant  should  have  been  required 
to  plead  and  that  the  dismissal  of  tbe  proceed- 
ing was  error.— McKeown  Lawrence.  138  P. 
1014. 

I  SO  (Cal.App.)  Code  Civ.  Froc  {  681a.  doea 
not  prevent  tbe  court,  in  its  discretion,  from 
dismissing,  for  delay  in  prosecution,  an  action 
in  wbich  sncti  service  and  return  has  not  been 
made,  thoagh  less  than  three  years  has  elapsed. 
—Caldwell  v.  Regents  of  nniversity  of  GaUfor- 
nil  136  P.  731. 

Statement  that  tbe  time  had  been  used  in 
efforts,  successful  before  motion  to  dismiss,  to 
raise  money  to  tender  defendant  is  not  an  ex- 
cuse for  delaying  the  serving  of  summons  19 
months  after  the  filing  of  the  complaint,  where 
the  action  to  quiet  title  was  commenced  ten 

{'ears  after  accrual  of  the  cause  of  action  and 
is  pendeha  recorded.~Id. 

DISQUALIFICATION. 

Sm  lodges. 

DISSOLUTION. 

See  Corporations,  H  617,  030. 

DISTRICT  AND  PROSECUTING 
AHORNEYS. 

See  Costs,  I  308;  Criminal  Law,  H  706-728; 
Trial,  f  806. 

DISTRICTS. 

See  Waten  and  Water  Coursei,  B  224,  226. 

DIVIDENDS. 

8«e  Corporations,  |  167. 

DIVORCE. 

Sea  ProceM,  {  15S. 

H.  OBOUNDS. 

1 27  (Cal.App.)  Acts  of  a  husband  eanaing 
gnevoos  bodily  injury  and  mental  suffering,  and 
makinc  It  dangerous  for  the  wife  to  live  with 
him,  mM  to  cmstitnte  extreme  eruel^  under 
GlT.  Code,  I  94.— Knapp      Enapp,  136  P.  710. 

127  (OU.)  The  intention  and  ability  of  the 
accused  spouse  to  inflict  the  extreme  cruelty  al- 
leged, and  the  BUB(!eptibility  and  provocative 
disposition  of  the  complaining  spouse,  and  the 
demeanor  of  the  parties  at  the  trial,  are  mat- 
ters proper  to  be  considered. — Wells  v.  Wells, 
136  P.  738. 

TV.  JtlBISDIOTIOlT,  PROCEEDING*, 
AND  BELIEF. 
(A)  JuladleUoa,  Twm,  anA  Umltatloaa. 

162  (Or.)  L.  O.  L.  S  396.  providing  that 
suits  for  dissolution  of  marriage  may  be  com- 
menced and  tried  in  any  county  in  which  either 
party  residi'H,  is  mandatory,  and  hence,  where 
both  partlc'.-i  resided  in  M.  county,  a  suit  com- 
menced iu  C.  county,  where  neither  had  ever 
resided,  gave  the  court  no  Jurtodiction. — Hnhner 
V,  Hubner,  186  P.  667. 

9  63  (Or.)  A  wife,  whose  husband  by  his  mis- 
conduct has  rendered  life  with  him  unbearable, 
may  acquire  a  separate  domicile,  based  on 
which  she  may  institute  a  divorce  snlt— 'MiQer 
V.  MiUer,  136  P.  IS. 

<D)  ■vlAenoe. 

I  109  (Or.)  Without  a  showing  affidavit 
that  neither  of  the  parties  to  a  divorce  suit 
resided  in  the  county  in  which  the  aolt  wai 


brought,  so  that  service  of  summons  (n  another 
county  would  be  valid,  it  would  be  presumed 
that  one  of  the  parties  resided  in  the  county 
of  suit— Hubner  y.  Hubner,  136  P.  667. 

S  124  (Or.)  That  one  after  rMisterins  as  a 
voter  Lb  Oregon  went  into  another  state  and 
there  voted  is  not  conclusive  of  his  domicile 
there,  as  regards  jurisdiction  of  an  action  for 
divorce;  L.  0.  L.  {  3318,  being  a  role  gov- 
erning jodges  of  election  in  determining  right 
to  vote  in  the  state.— Miller  v.  Miller,  136  P. 
15. 

Evidence,  in  a  divorce  suit  as  to  temporary 
purpose  of  absence  and  intention  to  return,  Aeld 
to  ebow  the  domicile  of  the  parties,  who,  hav- 
ing had  a  i>ermanent  home  in  tbe  stats,  went 
to  another  state  and  then  returned,  to  be  in 
the  state,  within  L.  O.  L.  |  509.— Id. 

S  125  (Or.)  Statement  of  a  wife  in  a  e«ai- 
plaint  for  divorce,  which  she  caused  to  be  pre- 
pared in  one  stitte,  that  she  was  a  resident 
thereof  is  not  conclusive  against  her  in  a  sub- 
sequent divorce  suit,  instituted  by  her  in  an- 
other state,  but  ia  only  an  admission  acainat 
Intereat— Miller  v.  Miller,  136  P.  16. 

(B)  DlamlMAlf  Trial  or  Hearlas,  mmA  Hew 
Trial, 

i  1 39 '/a  (Or.)  Where  it  was  shown  by  affi- 
davit that  neither  of  the  parties  resided  in  the 
county,  service  made  in  another  county  should 
be  quashed  and  the  suit  dismissed ;  aa  the  de- 
fect of  jurisdiction  could  not  be  cured  bj  any 
amendment  while  defendant  objected  tharatthr— 
Hubner  t.  Hobner,  136  P.  667. 

(F)  Jndarmeat  or  Decree. 

1 171  (CaLApp.)  A  wife  having  sued  for  di- 
vorce for  alleged  misconduct  of  her  hu^and 
witi)  another,  but  the  court  having  found  the 
charge  untrue  and  dismissed  the  action,  the 
decree  was  res  judicata  and  a  bar  to  the  wife's 
right  to  rely  on  the  same  facts  as  justifying 
her  desertion  in  a  sabseqnent  suit  for  divorce 

Hr  the  husband  on  that  ground.— CiviUe  t. 
Ivilla.  m  P.  603. 

(G)  Appeal. 

I  184  (OU.)  Where  the  evidence  Is  sod)  that 
the  demeanor  and  appearance  of  the  parties  at 
the  trial  might  be  effective  In  determining  the 
sufficiency  of  the  evidence  to  prove  extreme 
cruelty,  tiie  decree  will  not  be  distorhed  <m  ap- 
peaL-Wella  t.  Weill,  186  P.  73S. 

AUMONT.  AIXOWANOES.  AND 
DISPOSITION  OF  PBOFEB.TT. 

1 240  (CaLApp.)  Under  Civ.  God^  |  146, 
where  a  divorce  is  rendered  for  extreme  cruel- 
ty, the  disposition  of  the  community  property 
is  In  the  discretion  of  the  trial  court.— Knapp 
V.  Knapp,  136  P.  719. 

{ 286  (Cal.App.)  Where  the  court  found  cer- 
tain property  to  be  community  property,  and 
set  aside  two-thirds  to  defendant  and  one-third 
to  plaintiff,  wife,  it  must  he  assumed.  In  the 
absence  of  evidence,  that  the  facts  warranted 
such  distribution. — Knapp  v.  Knapp,  136  P. 
719. 

In  view  of  Civ.  Code,  |  146,  which  contem- 
plates that  a  decree  of  divorce  shall  dispose 
of  the  community  property  only,  a  failure  of 
tbe  trial  court  to  accord  all  her  rights  to  the 
plaintiff,  wife,  in  her  separate  property  could 
not  be  complained  of  by  the  defendant— Id. 

VI.  OVSTODT  AND  SUPPOBT  OF 
OHTI.DKBN. 

1 299  (Or.)  Tbe  question  of  support  of  the 
children  may  be  left  oi>en  by  tne  decree  of 
divorce,  there  helng  no  evidence  as  to  what 
proper  or  requisite  therefor;  L.  O.  L.  I  514. 
authorizing  modification  of  a  divorce  decree,  at 
any  time  after  it  is  given,  as  to  support  et  thg 
chndxen.-Mmer  t.  Hilleiv  136  P.  Ifi. 
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TH.  OPERATIOir  AHD  GFFEOT  OF 
DIVOBOS.  Aia>  BIGHTS  OF 
DIVOBOED  PEB80K8. 

1 320  (Ca].App.)  The  statute  prohibiting  di- 
vorced perBons,  under  iienalty,  from  marrying 
again  withip  tlx  montbi  has  no  extraterritorial 
force,  and,  the  marriage  bdng  completely  dis- 
solved, a  remarriage  by  a  divorced  peraon  ont- 
■ide  the  jurisdiction  ia  not  invalid  by  reason  tA 
the  statute.— People  v.  Woodley,  186  P.  812. 

Under  Civ.  Code,  |  68,  the  eonzts  in  deter- 
mining the  validity  of  ft  marriage  celebrated 
without  the  state  are  bound  by  ue  law  of  the 
place  of  the  celebration.— Id. 

A  local  statute  prohibiting  divorced  persons 
from  remftnyiog  within  the  period  in  which  an 
appeal  may  be  taken  applies  only  to  residents, 
and  will  not  render  invalid  a  marriage  celebrat- 
ed within  the  state  by  nouresidents,  even 
though  the  divorce  euf  the  spouses  in  another 
state  had  not  been  granted  fbr  the  luigth  of 
time  required.— Id. 

1 324  (Okl.)  Under  Bev.  Laws  1»10,  H  4S67, 
4376,  4377,  where  a  divorce  decree  gave  the 
custody  of  an  infant  child  to  the  mother,  her 
father  was  not  entitled  to  recover  compensa- 
tion from  the  child's  father  for  necessaries  vol- 
untarily famished  to  the  child  while  in  the 
znotbers  custody^Bondlca  v.  Porter,  186  P. 
417. 

i  324  (Okl.)  Under  Bev.  Laws  IdlO,  |  4367, 
the  father  of  a  minor  child  after  divorce  may  be 
Tequired  to  contribute  to  its  support  after  com- 
mencement of  an  action  therefor,  whether  such 
action  be  by  independent  suit  or  in  tbe  divorce 
proceeding,  though  the  divorce  decree  is  sUent 
on  the  Bubiect— Bondies  v.  Bondles,  136  P. 
1089. 

Under  Bev.  laws  1910,  |  4367,  where  a  mother 
was  awarded  custody  of  a  minor  child  on  divorce 
and  the  decree  was  silent  as  to  its  support,  and 
■he  voluntarily  supported  the  child  for  several 
years  without  objection^  she  could  not  raoover 
thoefor  from  her  former  husband.— Id. 

DOCTORS. 

See  Physicians  and  Surgeong. 

DOMICILE. 

See  Venue,  (  18. 

1 1  (Or.)  The  domicile  of  a  person  la  that 
fixed  place  of  abode  to  wbicb  he  intends  to 
return  haUtnally  when  absent.— mUer  t.  Miller, 
136  P.  15. 


DONATIONS. 


S«c  Gifts. 


DRAINS. 

See  Highways,  |  120. 

DRAMSHOPS. 

See  Intoxicatiiv  liquors. 

DRUNKARDS. 

See  Deeds,  1  68:  Trial,  H  234.  286. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law.  U  278-203. 

DUPLICITY. 

See    Indictment   and   Infotmatioa,   I  12S; 
Pleading,  1  64. 

EARNEST. 

Sep  Frauds,  Statute  of.  S  94. 


EASEMENTS. 

I.  CmSATIOK,  BXISTEHCIi,  AlTD  TEB- 
MIKATION.  ■ 

1 8  (Kan.)  A  license  to  use  a  road  over  an- 
other's land  will  not  ripen  into  on  casement  tgr 
prescription,  however  long  continued. — Sexton  v. 
Holt,  136  P.  934. 

Where  two  broUiers  orally  agreed  that  a  drive- 
way should  remain  between  their  lands  and  used 
it  in  common  for  more  than  Ifi  years,  no  pre- 
scriptive rights  wwe  acquired.— Id. 

EJECTMENT. 

See  Appeal  and  Brro^  1  88S;  Bvldenee,  i  471; 
QuistSr Title,  i  4;  TTaxation,  f  806. 

I.  BIGHT  OF  ACTION  AND  DEFENSES. 

I  9  (Kan.)  A  deed  intended  merely  as  security 
leaves  tbe  grantor  the  real  owner,  with  rights 
sufBcient  to  entitle  him  to  maintain  ejectment 
against  a  stranger  to  the  deed  in  poasosrion 
under  a  redeemaUe  tax  lien.— Hulsmau  v.  DeaL 
136  P.  220. 

Til.  PLEADING  AND  EVIDENCE. 

S  89  (Kan.)  A  paper  deacriDing  land  as  "476 
acres  of  land  near  H.,  Kan^  that  W.  B.  A  Co. 
got  from  Z.  M."  held  sufficientiy  definite  to 
Identify  the  land  in  controversy  and  auUiorlsed 
admission  of  the  paper  in  evidence  in  eject- 
ment.—Work  V.  Work,  136  P.  236. 

ELECTION  OF  REMEDIES. 

1 8  (Wash.)  Where  the  general  statute  permit- 
ting recovery  for  death  by  wrongful  act  and  tbe 
Firemen's  Penrion  Act.  Laws  1909,  c.  60,  }  8, 
are  both  applicable,  tbe  remedies  are  separate 
and  not  cumulative,  so  that  recovery  under  one 
would  bar  recovery  under  the  other.— Longfel- 
low V.  City  of  Seattle,  136  P.  86B. 

1 7  (Wash.)  Under  the  Firemen's  Pension 
Act,  Laws  1909,  c.  60,  f  8,  entitling  the  daugh- 
ter of  a  fireman  to  a  pension  only  until  16 
years  old,  an  action  for  a  pension  for  a  daugh- 
ter older  than  16  was  not  an  election  of  remedy 
barring  her  action  against  the  citr  under  the  gen- 
eral death  act.— Longfellow  v.  City  of  Seattle, 
186  P.  865. 

1 14  (Wash.)  The  adc^tion  of  one  remedy  by 
one  having  the  choice  of  several  remedies  bara 
his  right  to  invoke  another  remedy^Longfellow 
V.  aty  of  Seattle,  136  P.  855. 

ELECTIONS. 

See  Municipal  Corporatioiu.  S  124;   Soles.  | 
91;  Statutes,  S  255. 

ELECTRICITY. 

See  Property. 

%  14  (Or.)  Where  hay  derricks  similar  to  that 
one  which  plalntUC'was  driving  when  it  came 
in  contact  with  defendant's  electric  wires 
strung  over  tbe  highway  were  common  in  the 
conntTf  it  was  defendant's  duty  to  use  care  to 
maintain  its  wires  at  highway  crossings  so  as 
to  minimize  the  danger  to  persons  lawfully  us- 
ing the  highway.— Greenwood  v.  Eastern  Ore- 
gon Light  &  Power  Co.,  186  P.  336. 

S  19  (CaLApp.)  An  electric  power  company 
not  being  bound  to  examine  or  test  the  ap- 
pliances need  by  its  customers,  an  injary  to 
one  wbo  comes  in  contact  with  the  dangerous 
current  through  such  an  appliance  does  not 
authorise  the  application  of  the  doctrine  of 
res  Ipsa  loquitur.- Hill  v.  Pacific  Gas  &  Elec- 
tric Co.,  130  P.  492. 

i  19  (Or.)  In  on  action  for  personal  injuries 
caused  by  contact  of  the  top  of  plaintiff's  hay 
derrick  with  electric  vires  strung  by  defendant 
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over  a  highway,  whether  plaintiff  was  neglipnt 
in  attempting  to  drive  under  the  wires  held  a 
qneation  for  the  Jury.— Greenwood  v.  Eastern 
Oregon  Light  &  Power  Co.,  186  P.  836. 

whether  defendant  was  n^igent  in  allow- 
Inr  its  wires  to  be  maintained  as  low  u  th^ 
were  held  a  inrj  question.— Id. 

ELEVATORS. 

See  Carriers,  |S  240,  280;  Landlord  and  Ten- 
ant, SS  167.  169;  Master  and  Servant,  ||  88, 
191,  270,  i»3.  « 

EMBEZZLEMENT. 

See  Criminal  Law,  %  820. 

1 44  (CaLApp.)  Evidence  Md  to  sustain  a 
conviction  for  embenlemenL — People  v.  Holt^ 
136  P.  SOI. 

EMINENT  DOMAIN. 

See  Certiorari,  S  16;  Judgment.  |  736;  Jory,  $ 
19;  Municipal  Coritorations,  f  508 ;  Prohibi- 
tion, s  10. 

Z.  NATURE,  EXTENT,  AND  DEIiEOA- 
TION  OF  POWER. 

S  2  (Colo.)  To  enforce  a  special  assessment 
for  a  pDEpose  which  does  not  confer  a  special 
benefit  upon  the  property  would  result  in  taking 
private  proper^  without  compensation. — Pom- 
roy  V.  Board  of  Public  Waterworks,  Dlst.  No. 
2,  of  City  of  Poeblo,  136  P.  78. 

158  (Mont)  The  vtfidth  of  a  railroad  right 
of  way  prescribed  by  Rev.  Codes,  |  4275,  subd. 
4,  authorizing  railroads  to  condemn  a  strip 
200  feet  wide  for  a  right  of  way,  is  a  limita- 
tion; and  such  section  does  not  permit  the 
rallzbad  company  to  take  such  an  amount  with- 
out necessity  against  the  will  of  the  owner  or 
the  necessities  of  a  competing  railroad.— Great 
Falls  &  T.  C.  By.  Co.  v.  Ganong,  136  P.  391. 

i  59  (Kan.)  The  right  given  railroad  com- 
panies under  Gen.  St.  1909,  {  1800,  to  condemn 
land  for  shop  grounds  and  terminal  facilitiee 
is  a  continuing  one,  and  may  be  exercised  when- 
ever such  further  acquirement  is  necessary.— 
Smith  V.  Missouri  Pac  By.  Co.,  186  P.  253. 

8  63  (Mont.)  Mere  mental  selection  of  e  par- 
ticular tract  of  ^onnd,  wanted  for  railroad 

Surposes,  by  the  officers  of  a  railroad  company, 
id  not  give  it  a  preference  right  to  acgnire  the 
ground  by  condemnation,  as  against  another 
railroad  company^^reat  Falls  &  T.  O.  By. 
Co.  v.  Ganong,  136  P.  391. 

Facts  held  insufBcient  to  confer  on  defendant 
railroad  company  prior  rights  to  a  strip  of  land 
east  of  U.  street  in  a  town  for  railroad  pur- 
poses as  against  the  right  of  a  competing  rail- 
road to  condemn  the  same  for  a  ricut  of  way. 
—Id. 

n.  0OMPEN8ATZOH. 

tB)  Talclitff     or     Injnrlnv     Fropertr  mm 
Groand  (or  CompeoMtloD. 

i  90  (Kan.)  Where  a  railroad  company  con- 
demns lands  for  shop  groonds  and  terminal 
facilities,  no  allowance  can  be  made  as  damages 

for  adjacent  lands  not  taken,  unless  such  lands 
are  reduced  in  value  t>y  the  appropriation  and 
use  of  the  land  tnken.— Smith  v.  Missouri  Pac. 
By.  Co.,  136  P.  263. 

(C)  M«aBvr«  mad  Ajnovat. 

S  124  (Wash.)  Damages  in  condemnation  pro- 
ceeding held  to  be  ascertained  as  of  the  time  of 
the  trial,  notwithstanding  a  previous  appropria- 
tion of  the  property.— Distler  v.  Grays  Harbor 
&  P.  S.  By.  Co.,  136  P.  364. 

f  145  (Kan.)  The  term  "right  of  way"  as 
used  in  Const,  art.  12,  §  4,  providing  that  no 
right  of  way  shall  be  appropriated  until  com* 
pensation  be  made  or  secured,  means  the  strip  of 
land  ordinarily  acquired  for  a  railroad  track. 


and  not  exceeding  100  feet  In  width,  as  pro- 
vided by  Gen.  St  1909,  }  1800,  and  does  not 
include  additional  lands  appropriated  for  shop 
grounds  and  terminal  &cillties ;  and  hoiee  the 
additional  provision  of  aach  section  that  com- 
pensation shall  be  made  "irrespective  of  any 
benefit  from  any  improvement  proposed"  does 
not  applv  to  the  compensation  to  be  paid  for 
snch  additional  srbnnds.- Smith  t.  Miasoari 
Pac  By.  Co.,  186  P.  253. 

i  148  (Kan.)  On  trial  in  the  district  court, 
on  appeal  from  an  award  of  damages  for  land 
taken  by  a  railroad  company  for  shop  groonds 
and  terminal  facilities,  the  Jury  should  allow 
interest  at  the  rate  of  6  per  cent  from  the 
time  of  the  appToiuiationj--Sinlth  v.  Sliasonri 
Pac.  B7.  Co.,  186  P.  263. 

m.  PKOCBEDIHGI  TO  TAKE  PBOP- 
BBTT  AND  ASIB88  COM- 
PENSATION. 

i  263  (Kan.)  Where  the  Terdlet  on  appeal 
from  an  award  of  damages  in  condemnation 
proceedings,  fails  to  include  interest,  and  it 
clearly  appears  what  interest  should  be  allowed, 
the  court  may  eompnte  same  and  include  it  in 
the  judgment— Smith  v.  Miaaonri  Pac  I^.  Co., 
136  P.  253. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant,  H  87,  106*  UA. 

EMPLOYES. 

See  Master  and  Servant 

ENTRY. 

See  Judgment,  S  279. 

EQUAL  PROTECTION  OF  THE  UWS. 

See  Conatltntional  Law,  |S  229,  240. 

EQUITY. 

See  Account;  Appeal  and  Brror,  S  1009;  Can- 
cellation of  Instruments;  Contribution : 
Creditors'  Suit;  Estoppel;  Exchange  of 
Property,  I  8;  Indians;  Injunction:  Judg- 
ment, I  418;  Jury,  |  14;  Quieting  Title;  Bef- 
ormation  of  Instruments;  Spedne  Perform- 
ance; Trial,  SI  370,  374;  Trusts. 

I.  JURISDICTION.  FRINOIPIiES.  ANB 
MAXaHB. 

(A)  Hatare,   Gronodfl,   BwIiiectBi  aaC  Ex- 
tent ot  JwrlsCletlon  In  Ooneml. 

{39  (Kan.)  Where  equity  acquires  jurisdic- 
tion in  an  action  to  determine  whether  apparent 
deeds  are  mortRages,  it  will  retain  jurisdiction 
to  adjudicate  all  differences  between  the  parties 
growing  out  of  the  transaction.— Holmes  r. 
Holt,  136  P.  246. 

i  39  (Or.)  Where  equity  obtains  Jurisdiction, 
it  rigbtfully  retains  it  to  administer  complete 
relief  with  respect  to  the  entire  subject-matter. 
—Tokatad  v.  Daws,  186  P.  844. 

i42  (Or.)  When  facts  showing  jurisdiction 
are  stated  in  the  pleading,  bat  denied,  the  qaes- 
tion  of  jurisdiction  becomes  one  of  fact,  and. 
when  the  lack  thereof  appears,  the  court  must 
dismiss  the  suit.— Tokstad  v.  Daws,  136  P.  814. 

Where  a  cause  is  without  the  field  of  equita- 
ble jurisprudence,  no  act  of  the  adverse  party 
can  confer  Jurisdiction  ;  but,  where  a  particular 
element  is  lacking,  the  objection  is  waived  un- 
less raised  at  tiie  proper  time.— Id. 

XI.  IA.OHE8  AND  STAI.E  DEMANDS. 

S  87  (Ariz.)  Where  the  circnmstancM  are  par- 
ticularly unconscionable,  and  the  complaining 
party  is  also  at  fault,  equity  will  refuse  relief 
on  uie  ground  of  laches,  though  the  remedy  in- 
voked u  not  barred  by  the  statute  of  limita- 
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tions. — riemia?  t.  Black  Warrior  Copper  Go. 
Amalgamated,  136  P.  278. 

As  a  rule  a  court  of  eqaitr  ii  bounil  bf  the 
statute  of  limitatloD.— Id. 

ERROR.  WRIT  OF. 

See  Appeal  and  Brror. 

ESCAPE. 

1 4  (N.M.)  A  prison  breach  hy  a  person  con- 
fined on  a  felony  charge  is  a  felony  under  the 
common  law.— Bx  parte  De  Vore,  180  P.  47. 

ESCHEAT. 

1 3  (Idaho)  Under  Bev.  Codes,  |  5716,  when 
succesaioB  is  not  claimed  as  provided  by  Rev. 
Codes,  I  671CL  the  property  of  the  deceased, 
excejpt  real  estate,  may  be  reduced  to  the  pOB< 
BesRion  of  the  state  to  be  disposed  of  as  pro- 
vided by  the  former  section.— Connolly  v.  Pro- 
bate Court  in  and  for  Kootenai  Conn^,  136  P. 
205. 

A  nonresident  alien  cannot,  by  failure  to  ap- 

E\jr  to  succeed  to  an  estate,  deprive  resident 
eirs  of  the  right  to  succeed  thereto. — Id. 
Under  ReT.  Codra.  fi  &701,  6702,  A«Id,  that 
first  couflina  of  the  deceased  who  were  raident 
dtisena  of  the  United  States  were  entitled  to 
the  estate  as  against  the  state.— Id. 

Pro[>ert^  escheats  to  a  state  only  when  there 
are  no  heirs  who  claim  it— Id. 

ESCROWS. 

See  Vendor  and  Purchaser,  8S  282,  248. 

8  14  (OIeI.)  Where  the  grantor  retains  actual 
possession  of  the  land,  wrongful  delivery  of  an 
escrow  deed  to  the  grantee  oy  the  depositary 
transfers  no  title  to  the  jcrantee,  an  innocent 
purchaser  fbr  value.— Wood  v.  French,  186  P. 
781. 

S  19  (Or.)  Where  an  escrow  made  the  exhibit 
of  a  receiver's  certificate  by  defendant  or  ttf  a 
statement  signed  by  both  parties  the  only  evl* 
deuce  of  plaintitPB  rteht  to  the  deposit,  and  this 
was  not  presented,  delivery  to  defendant  after 
expiration  of  time  limit  does  not  render  depot- 
Ua^^Ue  to  plaintiff.— Hartley  t.  Vjt,  186 

^*  ESTATES. 

See  Deeds,  }  188;  Descent  and  IMstrlbntlon; 
Executors  and  Administrators;  Perpetuitiee ; 
Ranainders;  Tenancy  in  Common;  Wllla 

ESTOPPEL 

See  Appeal  and  Error,  I  882;  Corporations,  SS 
425,  666;  Exceptions.  Bill  of,  f  40;  Judg- 
ment, 8S  582-751;  Municipal  Corporations,  SS 
488,  489;  Pleading.  |  ^4-  Sales,  {  27&; 
States,  i  101;  Vendor  and  Purchaser,  |  18; 
WuCl  227. 

m.  EQUITABI.E  ESTOPPEI^ 
(B)  GrooMda  of  BstopiWl* 

J 78  (Cal.App.)  Where,  after  defendant  had 
i  hay  to  plaintiCEs,  they  sold  a  part  thereof 
to  O.,  who  employed  L.  to  remove  the  same, 
defendant,  having  agreed  with  plalnttECs  to  ac- 
cept car  weights  from  L.,  whereby  plaintiffs  did 
not  check  the  weights  of  bay  removed  by  L., 
was  estopped  thereafter  to  deny  such  agree- 
ment.—Reed  V.  McDonald,  136  P.  606. 

8  85  (Or.)  The  doctrine  of  estoppel  in  pais 
applies  only  to  representations  as  to  past  or 
present  transactions,  and  not  to  promises  as 
to  the  future  which,  if  valid  at  all,  must  be 
bindinc  as  contracts.— Scott  v.  Hubbard,  186  P. 
6S3. 

EVICTION. 

See  landlord  and  Tenant,  ||  171,  172. 


EVIDENCE 

See  Adulterv.JI  U,  14;  Animals.  |S  10,  95; 


86;  feurglarr;  Carriers,  8I  04,  136;  diattei 
Mortgagee  f  173;  Conspiracy,  t  47;  Con- 
tracts, 1  349;  Corporations,  g  361;  Criminal 
Law,  8}  ao&-«64,  1036,  1064,  1120,  1121. 
1169.  1169;  Customs  and  Usages:  Damages, , 
8|  163.  184;  Death,  88  60,  63,  60;  Deeds,  J 
2ll;  Depositions;  Divorce,  88  100-126:  Eject- 
ment, I  89;  Electricity,  S  39;  Bmberadement; 
Exceptions,  Bill  .if.  g  18;  Kxecutors  and  Ad- 
ministrators, S  221:  Foi-eihlo  Entry  and  De- 
i^iiiii-r.  S  ■2d\  l-'ureory.  S  :'.S:  Fraud,  g  58; 
I'raiidulent  Conveyauce-g.  §  yoO;  Gas,  I  14: 
Gifts,  S  82;  Homicide.  §§  140-255;  Husbaod 
and  Wife,  §S  2(1.3.  264;  Indians,  §  13;  In- 
surance, |§  35,  S19;  Intoxicating  Liq- 
uors, I  233;  Joint  Ad\enture3:  Judgment,  3 
712:  Landlord  and  Tonant,  §  lt)9;  Ijcwdness, 
88  0,  10;  Libel  and  Slander,  §§  lOS,  155; 
Malicious  Prosecution.  S  24;  Master  and 
.  Servant  265-278.  329:  Mechanics'  Liens, 
1281;  Minea  and  Minerals.  §  38;  Mortsages. 
1$  38.  294.  608%;  Municipal  Corporations. 
|§  664.  817.  818;  Navigable  Waters,  §  4IJ: 
New  Trial,  §§  70,  102.  140:  Parent  and  Child. 
8  1;  Pleading,  §<  11,  428;  Principal  and 
Agent  8  23;  Public  Lands.  §  106;  Railroads. 
8S  282.  300,  398;  Rape,  tfi  62.  53 ;  Release,  8 
67:  Ri-plevin.  5  71;  Robbery;  Sales,  SS  52, 
ISl.  3?.'.\  P,^~.  4.'ii>:  Sheriffs  and  Conatablea, 
138;  Specific  Perfonnauce,  8  98;  Statutes, 
88  61,  286;  Street  Railroads,  88  84,  113,  114; 
Taxation.  88  780,  810:  Tenancy  in  Common, 
8  46;  Trial.  SS!^  34-105.  120.  139.  165,  178, 
191,  192,  207.  234-236,  250-252,  412:  Trover 
and  Conversion,  8  40:  Trusts,  8  88;  Usury, 
I  114:  Vendor  and  Purchaser,  SS  224,  243. 
841:  Waters  and  Water  Courses.  U  152,  226; 
Wills,  5§  163,  166,  2S9,  302;  Witnesses. 

I.  JXTSICIAI.  HOnOE. 

8  5  (Wash.)  The  courts  will  take  judicial  no* 
tice  that  sidewalks  of  a  ^de  equal  to  13  per 
cent,  are  common  in  the  cities  of  the  state  and 
have  not  been  prohibited  by  legislation.— Dou- 
gan  V.  aty  of  Srattle,  186  P.  1165. 

8  18  (Kan.)  Judicial  notice  will  be  taken  of 
the  natural  shrinkage  of  grain  in  transit;  the 
Legislature  having  recognize'd  in  Gen.  St.  1909, 
8  7103,  that  wheat  in  transit  will  naturally 
shrink  as  much  aa  one-fourth  of  one  per  cent, 
of  its  total  weight — Cardwell  t.  Union  Paa 
R.  Co..  186  P.  244. 

n.  FBESITMPTIOKS. 

882  (Kan.)  Where  wards  have  been  of  age 
for  some  time,  the  presumption  is  that  their 
guardian  has  made  an  accounting  which  has 
been  approved  by  the  court— First  Nat.  Bank 
V.  Bangs,  136  P.  915. 

8  83  (Or.)  It  Is  presumed  that  an  official  duty 
has  been  performed,  and  hence  that  city  com- 
missionen  required  a  contractor  with  the  city 
to  give  a  bond  pursuant  to  the  contract,  and  as 
contemplated  by  L.  O.  L.  8  6266.~Baker  City 
Mercantile  Co.  v,  Idaho  Glazed  Cement  Pipe 
Co.,  136  P.  23. 

883  (Wyo.)  It  is  presumed  that  a  notary  pub- 
lic acted  within  bis  jurisdiction.— Reynolds  v. 
Morton,  136  P.  795. 

That  the  venue  of  an  acknowledgment  taken 
by  a  notary  was  stated  to  be  "County  of 
C— 88.,"  would  not  overcome  the  presumption 
that  it  was  taken  in  L.  county  tor  which  he 
was  appointed.— Id. 
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m.  BURDEN  OF  PROOF. 

§91  (OkL)  The  burden  of  proof  of  any  par- 
ticular face  ordinarily  rests  upon  the  party  as- 
serting it— Fifth  Ave.  Llbrarr  Society  t<  Phil- 
lips, 136  P.  1076. 

TV.  REI.ETAKCT.  KATERIAI.ITT,  Ain> 

COMFETENOY  XH  OENERAI^ 
(A)  FsetB  la  !«■■•  ud  BeleiraMt  t*  Im««Si 

S  tl7  (Okl.)  In  an  action  on  a  note  by  a 
transferee  thereof,  defendant  cannot  introduce 
evidence  as  to  fraud  and  failure  of  considera- 
tion nntil  he  first  substantiates  his  allegation 
challenging  plaintiff's  claim  of  a  bona  fide  pur- 
chase for  value  before  maturity. — First  Nat 
Bank  v.  Walker,  136  P.  408. 

$117  (Wash.)  Where  officer  of  cor[)oration, 
sued  for  price  paid  him  for  stock,  denied  that 
the  sale  was  made  by  him,  evidence  that  plain- 
tiff was  advised  by  a  fortune  teller  to  purchase 
such  stock  and  to  see  defendant  held  inadmis- 
sible in  the  absence  of  evidence  showing  any  un- 
derstanding between  defendant  and  the  fortune 
teller.— Johnson  v.  Domer,  136  P.  1169. 

(B)  Rev  CteBtae. 

1 1 27  (OaLApp.)  In  an  action  for  death  In 
collision  with  a  street  car,  evidence  that  a  wit- 
ness heard  an  exclamation,  "Oh,"  at  about  the 
same  time  she  heard  the  bumping  noise  of  the 
car  as  though  it  had  struck  some  object  held 
admissible  aa  res  geste. — Kramm  t.  Stockton 
Electric  B.  Co.,  iSis  P.  628. 

(C)  similar  P»ota  and  TvnMMWtima. 

8131  (Wash.)  Where  plaintiff  cUimed  that 
the  transportation  of  certain  private  cars  be- 
longing to  defendant  was  dangerous  owing  to 
defective  loading,  defendant  was  not  entitled  to 
prove  that  another  railroad  company  handled 
the  cars,  similarly  loaded,  over  anonier  track 
on  an  average  of  once  a  month  for  two  years; 
there  being  no  attempt  to  show  that  the  con- 
ditions were  similar. — Paget  Sound  Electric 
Ry.  V.  Caxstens  Packing  Co.,  136  P.  117. 

V,  BEST  Ain>  SBOOiniA&T  EVIDEHOE. 

S  158  (Mont.)  In  claim  and  delivery  to  re- 
cover cattle  which  defendant  claimed  to  have 
purchased  from  a  third  person,  checks  given  in 
payment  thereof  held  improperly  excluded. — 
Cuerth  v.  Arbogast,  13S  P.  383. 

S  158  (Okl.)  Since  Bev.  Laws  1910,  f  6100. 
prescribes  the  manner  in  which  a  surety  may 
be  released  from  liability  on  a  bail  bond  by  a 
surrender  of  the  principal,  parol  evidence  to 
prove  a  surrender  in  an  action  on  a  forfeited 
bond  is  inadmissible.— Edwards  v.  State,  136 
P.  B77. 

S  174  (CaLApp.)  A  copy  of  a  bill  of  particu- 
lars constituting  a  statement  of  account,  which 
was  made  out  by  transcribing  items  from  orig- 
inal entries  which  were  in  plaintiff's  possession, 
was  not  admissible.— Campbell  t.  Rice,  136  P. 
512. 

Vn.  ADMISSIONS. 
(D)  By  AvBBta  or  Otlicv  RcpreaantatlTea. 

J  244  <Kan.)  Under  Code  Civ.  Proc.  {  384 
(Gen.  St.  1909,  §  5979),  reports,  telegrams,  and 
memoranda  relating  to  a  shipment  of  cattle, 
made  by  trainmen  at  the  time  in  the  line  of 
their  du^  were  competent  evidence  in  a  ship- 
per's action  for  damages  to  a  shipment  of  cat- 
tle.—Cockrill  T.  Missouri,  E.  &  T.  By.  Co„  136 
P.  322. 

{253  (Wash.)  In  an  action  to  recover  a  secret 
profit  alleged  to  have  been  received  by  the  sec- 
retary and  general  manager  of  an  insurance 
company  for  effecting  a  contract  reinsuring  its 
risks  in  another  company,  declarations  of  the 
secretary  of  the  latter,  though  in  the  absence 
of  the  secretary  of  the  former  company,  were 


admissible  to  show  die  nature  of  the  transac- 
tion.—Johns  T.  Arizona  Fire  Iul  Oo^  126  P. 

120. 

Vm.  DEOi:.ARATXOHB. 

(A)  RKtan,  9mrm»  amd  Imetdeata  In  Gen- 
eral. 

1271  (CaLApp.)  On  the  issue  whether  land 
standing  in  the  name  of  plaintiffs  deceased 
wife  was  their  community  property  or  her  sep- 
arate property,  her  statement  to  a  third  per- 
son that  plaintiff  had  nsed  money  belon^ng  to 
her  to  buy  stocks  for  himself  is  self-serving. — 
Eaton  V.  Locey,  136  P.  534. 

S  273  (GaLApp.)  The  making  of  a  deed  by  a 
wife  alone  of  propert?  standing  in  her  some, 
it  not  appearing  the  husband  knew  thereof,  is 
merely  a  self-serving  declaration,  as  regards 
the  question  of  the  land  being  separate  or  com- 
munity property.— Eaton  v.  Locey,  136  P.  534. 

Declarations  of  deceased  to  a  third  person 
that  her  husband  had  no  interest  in  their  joint 
bank  account  are  self-aerving,  as  regards  the 
question  whether  land  bought  therewith  was 
separate  or  community  pro]^rty.— Id. 

(B)  Bt  Deeed«nta  AyainBt  Interest. 

1 282  (Colo.Apik)  In  an  action  against  an  es- 
tate to  recover  claimant's  share  of  a  fee  collect- 
ed by  decedent,  due  to  them  jointly  for  legal 
services,  evidence  by  the  client  as  to  statements 
made  by  decedent  in  her  and  claimant's  presence 
as  to  the  amount  and  division  of  the  fee  was 
not  declarations  of  a_party  to  a  mere  stranger- 
Brown's  Estatv  T.  Stair,  186  P.  1003. 

.  IX.  HEARSAY. 

I  317  (Colo.App.)  In  an  action  against  an  es- 
tate to  recover  claimant's  share  of  a  fee  collect- 
ed by  decedent,  due  to  them  Jointly  for  legal 
services,  evidence  by  the  client  as  to  statements 
made  br  decedent  in  her  and  claimant's  presence 
as  to  the  amount  and  division  of  the  fee  was 
not  hearsay.— Brown's  Estate  v.  Stair,  136  P. 
1003. 

1 317  (Wash.)  Evidence  that  another,  who 
was  not  connected  with  defendant,  told  plain- 
tiff that  certain  printed  matter  exploiting  the 
business  of  defendant  insurance  company  was 
issued  by  defendant,  was  hearsay.— McDonald 
T.  New  World  Life  Ins.  Co.,  136  P.  702. 

Z.  DOOUMENTART  EVIDENCE. 

(A)  Pnblle  or  oaeial  Aets,  Froeeedlnsa, 
Heeords*  and  CertlKentea. 

S332  (Co1o.App.)  A  Judgment  and  the  com- 
plaint on  which  it  was  based,  without  the  judg- 
ment roll,  is  inadmissible  to  prove  the  jtidg- 
ment— BoT«e  t.  Boyle,  1S6  P.  367. 

<0)  Private  'WMtlnss  and  PnblloatlenB. 

S354  (CaLApp.)  A  tradesman's  book  of  orig- 
inal entries  is  generally  admissible,  when  nip- 

Jorted  by  his  oatii.— Campbell  t.  Bice,  136  P. 
12. 

{359  (OkL)  In  a  passenger's  action  for  in- 
juries from  a  trsin  wreck,  photographs  of  the 

wreck  taken  on  the  day  of  the  accident  whDe 
the  conditions  remained  unchanged  were  P'(^ 
eriy  admitted  in  evidence.— St.  Louis  ft  S.  F. 
Ry.  Co.  V.  Nichols,  136  P.  108. 

(D)  Prodnctloa,  Anthentleatlon,  and  Ef- 
fect. 

S  370  (Or.)  Under  L.  O.  L.  |  7120.  deeds  exe- 
cuted and  acknowledged  as  provided  by  statute 
may  be  r«ad  in  evidence  wiuoat  furOier  proof. 
-KnoIhofC  T.  Mark,  136  P.  893. 

S370  (Wash.)  In  an  action  against  an  in- 
surance company  for  commission  for  selling  cap- 
ital stock,  printed  matter  purporting  to  have 
been  issued  by  defendant  was  not  admissible 
against  it  in  Uie  absence  of  proof  tiiat  defend- 
ant authorized  its  issuance.— McDkmald  T.  Xew 
World  liife  Ins.  Co..  136  P.  702, 
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ZI.  PABOZ.   OB  EXTBINBIC  EVI- 
DEKCE  AFFECTIMO  WBXnNGS. 

(A)  Contrndlctln'ff*  'Vmryia^t  or  AdAlttv  to 
Teruia  of  Written  iMtramMtt. 

i  384  (Colo.App.)  The  parol  eridence  role  will 
be  enforced  In  all  cases  not  brought  within  its 
exceptions. — Wilson  v.  Agnew,  136  P.  96. 

{387  (Okl.)  Parol  evidence  is  admissible  to 
show  that  a  motion  was  carried  at  an  annual 
school  meeting  to  sell  certain  lumber,  where  the 
minutes,  kept  under  Comp.  La^vs  V.H)%  ^  8l1?t7, 
£ail  to  mention  same  and  shoA  uu  llieir  f:tce 
that  they  are  a  mere  abstract  of  what  occuri-ed 
at  the  meeting.— Olimer  v.  School  Dist  No.  36, 
Noble  County,  136  P.  1086. 

{387  (Wadh.)  An  official  survey,  map,  or 
plat  of  a  dedicated  street  cannot  be  contradict- 
ed, impeached,  or  invalidated  by  parol  or  other 
extrinsic  evidence  unless  there  Is  a  doubt  as  to 
its  true  locstion,  etc. — Olson  Land  Co.  v.  City 
of  Seattle,  136  P.  118. 

1 397  (Okl.)  In  the  absence  of  fraud,  accident, 
or  mistake,  parol  evidence  is  not  admissible  to 
vary  the  terms  of  a  written  contract. — German 
Stock  Food  Co.  v.  Miller,  136  P.  426. 

S  423  (Wash.)  Where  a  conditional  sale  con- 
tract reserved  a  lien  for  a  specified  sum,  and 
Uiere  was  no  allegation  of  inadvertence,  mistake, 
or  fraud,  parol  evidence  was  inadmissible  to  show 
that  it  was  intended  that  the  lien  should  cover 
notes  given  by  others  as  ^rt  of  the  transactioiL 
— Pickford  v.  Borland.  136  P.  128. 

(C)  BepMmto  •*  S«feae«««iit  OmI  Awee- 

ment. 

1 44 1  (Colo.App.)  In  an  action  by  the  assig- 
nee of  a  lessee  to  recover  a  deposit  by  the  lessee 
to  insure  performance,  brought  after  the  land- 
lord had  retaken  possession,  evidence  was  not 
admissible  to  show  damage  because  of  altera- 
tions made  in  the  building  after  forfeiture, 
where  the  lease  did  not  provide  that  the  depos- 
it should  cover  such  damage. — Wilson  v.  Ag- 
new,  136  P.  96. 

A  party  cannot  add  to  the  terms  of  a  written 
agreement  by  parol  evidence,  adding  an  obliga- 
tion not  contained  therein. — Id. 

1441  (Okl.)  In  an  action  on  a  written  con- 
tract of  sale,  parol  evidence  of  a  contemporane- 
ous, oral  agreement  to  give  defendant  the  ex- 
clusive agency  for  the  sale  of  the  merchandise 
sold  in  a  particular  community,  and  that  such 
agreement  was  the  moving  cause  inducing  the 
purchase,  is  Inadmissible.— German  Stock  Food 
Co.  T.  Miller,  136  P.  426. 

§441  (Okl.)  Where  a  final  contract  of  sale 
fully  covers  the  subject-matter  of  aU  prior  oral 
negotiations,  such  negotiations  are  merged  there- 
in.—J.  W.  Ripy  ft  Son  t.  Art  Wall  Paper 
Mills,  136  P.  1080. 

1 445  (CalApp.)  Where  a  written  contract 
for  sale  of  bay  provided  a  method  of  approxi- 
mating the  weignt,  but  such  method  was  not 
followed  by  the  parties,  parol  evidence  of  a  sub- 
sequent agreement  to  adopt  a  different  method 
was  not  objectionable  as  varying  the  terms  of 
the  written  contract— Seed  t.  McDonald,  136 
P.  506. 

{445  (Or.)  Evidence  is  admissible  to  show 
that  the  time  of  performance  of  a  written 
contract  within  the  statute  of  frauds  has  lieen 
enlarged  by  a  subsequent  t)ral  agreement- 
Scott  T.  Hubbard,  136  P.  653. 

(D)  CoBatraetlon  or  Appllc«tloB  of  Eism- 

wave  v<  Wrlttes  ImBtram«nt. 

{461  (Kan.)  A  deed  cannot  be  im^ached  by 
the  grantor*s  testimony  as  to  his  intention. — 
Miller  v.  Miller,  136  P.  953. 

{461  (Wash.)  The  official  plat  of  a  city  ad- 
dition is  the  best  evidence  of  the  intention  of 
the  dedicators,  and,  unless  uncertain,  parol  evi- 
dence of  intention  is  inadmissible. — Olson  Land 
Co.  V.  City  of  Seattle,  136  P.  118. 


xn.  opnixoK  evidbmob. 

CA>  Canslulou    an*    Oplnl«as    •<  Wit* 
m^mmn  In  G«n«ral. 

1471  (Cal.App.)  One  may  not  testify  money 
was  not  the  separate  property  of  a  wife.— E!aton 
T.  Locey.  136  P. 

1 47 1  (Colo.App.)  Testimony  of  a  maternal 
aunt  that  a  certain  man  was  the  father  of  as- 
sured was  a  mere  conclusion.— Mutual  Life  Ins. 
Co.  of  New  York  v.  Good,  136  P.  821. 

{471  (Kan.)  In  ejectment,  a  question  whether 
the  witness  had  ever  parted  with  his  interest  in 
the  land  in  controversy  was  properly  excluded 
as  calling  for  a  conclusion.— Work  v.  Work, 
136  P.  236. 

{471  (OkL)  A  witness  may  testify  as  to  who 
is  the  owner  of  personalty  where  such  testimony 
involves  a  fact,  and  is  not  a  mere  expression 
of  opinion.— Ft  Smith  ft  W.  B.  Oo.  T.  Winston, 
136  P.  1076. 

{471  (Or.)  Statement  of  witness  that  an- 
other "recognized"  a  certain  mortgage  Is  a  con- 
clusion.—Barber  V.  Toomey,  136  P.  34a 

{472  (Colo.App.)  It  is  reversible  error  to  al- 
low an  opinion  as  to  ultimate  facts  unless  the 
witness  testifies  as  an  expert  -or  his  testimony 
involves  a  description  or  estimate  of  condition, 
value,  etc.,  or  when  it  is  difficult  or  impossible  to 
state  with  suflBcient  exactness  the  tacts  and  their 
snrronndings^Town  of  Meeker  t.  Fairfield, 
186  P.  471. 

1 474  (CalApp.)  Proof  of  market  Talne  of 
land  need  not  necessarily  be  made  by  expert 
testimony  only  but  may  be  proven  by  the  testi- 
numy  of  persons  liviu  In  the  nrignborhood.— 
Konda  t.  Fay,  136  ¥.  514. 

1 492  (CaLApp.)  The  speed  at  which  a  train 
or  other  vehicle  may  be  traveling  is  not  within 
Code  Civ.  Proc.  {  1870,  subd.  9,  relating  to 
expert  testimony,  but  involves  a  matter  of 
judgment  on  which  a^  person  may  testify.— 
KraouD  v.  Stockton  Electric  B.  Co.,  136  P. 
523. 

{  500  (CaLApp.)  Where  a  witness  testified  as 
to  the  speed  of  a  street  car  when  it  struck  de- 
ceased, he  was  properly  permitted  to  state 
that  he  had  owned  and  then  owned  race  horses, 
and  was  accustomed  to  observe  the  time  within 
which  horses  attached  to  vehicles  would  cover 
certain  distances.— Kramm  v.  Stockton  Electric 
R.  Co.,  136  P.  523. 

(501  (Cal.App.)  It  was  not  error  to  permit 
an  alleged  agent  to  testify  that  the  goods  sued 
for  were  charged  to  his  account,  with  the  un- 
derstanding that  the  other  defendants  would  re- 
imburse bim,  where  the  witness  was  examined 
as  to  the  foundation  for  such  understanding.— 
Weill  T.  Danziger.  186  P.  308. 

(B)  Subjects  of  BSxpert  Teatiuoay. 

{  506  (Wash.)  In  an  action  for  injuries  to  a 
passenger  alighting  from  a  street  car  by  having 
his  foot  caught  ita  the  gates,  both  parties  hav- 
ing introduced  evidence  as  to  the  type  and  con- 
struction of  the  car,  and  the  manner  in  which 
the  gates  were  opened  and  closed,  the  court 
properly  refused  to  permit  defendant's  exjpert  to 
tMtIfy  that  it  would  have  been  Impossible  ^r 
plaintiff  to  have  been  injured  in  the  manner  he 
aUeged.— McKay  v.  Seattle  Electric  Co.,  136  P. 
134. 

{512  (Mont)  Opinions  of  qualified  persons 
as  to  whether  a  method  employed  for  thawing 
dynamite  was  a  safe  one  are  admissible. — West- 
Uke  V.  Keating  Gold  Mining  Co.,  130  P.  38. 

{512  (Okl.)  In  a  mine  employe's  action  for 
Injuries  from  the  derailment  of  a  coal  car, 
it  was  not  error  to  permit  experienced  miners  to 
state  whether  the  place  where  the  accident  oc- 
curred was  a  dangerous  place  to  work. — Great 
Western  Coal  ft  Coke  Co.  v.  Malone,  130  P. 
403. 
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(C)  GttmvetencT'  of  Bzperts. 

8  535  (Wash.)  Opinion  of  a  layman  that  a 
physician's  treatment  of  certain  caaes  waa  on- 
■killful  held  inadmissible.— Simon  t.  Hamilton 
Losginx  Co^  186  P.  861. 

(F)  Bffeet  of  Opinion  BlTldenee. 

1 570  (Or.)  The  evidence  of  experts  in  all 
caaes  should  be  received  and  welshed  with  cau- 
tion.—Wendl  T.  Fuetst,  136  P.  1. 

Xm.  EVIDEKOE  AT  FORMER  TRIAZ. 
OR  IN  OTHER  FROCEEDINO. 

S  575  (Colo.)  Ordinarily  the  teetimonT  of  a 
witness  at  a  former  trial  cannot  be  used  if  the 
witness  is  still  available  for  the  purpose  of 
testifying  at  the  subsequent  trial. — ^Bio  Grande 
Southern  B.  Co.  r.  Campbell,  136  P.  68. 

The  testimony  of  a  witneas  at  a  tanam  trial 
cannot  be  read  to  the  jury  in  the  form  of  a 
deposition,  where  he  was  present  at  the  second 
trial  and  no  physical  infirmity  kept  him  from 
teatifyins;  it  appearing  merely  t&at  between 
the  trials  he  had  forgotten  the  facta. — Id. 

XIV.  WEIGHT  AKO  SITFFIGIENOT, 

S  598  (Mont.)  That  several  witnesses  contra- 
dicted plaintitE's  unsupported  statement  did  not 
make  bis  statement  a  mere  scintilla  of  evidence 
so  as  to  be  insuflScient  to  support  a  verdict  for 
plaintiff^Lisott  t.  Big  Blackfoot  Milling  Co., 
186  P.  46. 

EXAMINATION. 

See  Witnesies,  H  240-286. 

EXCEPTIONS. 

See  Appeal  and  Bnor,  H  260,  268,  001. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  ff  UTt  S44-M8,  988. 

I.  HATVRE,  FORM.  AKB  OOHTEKTS 
IN  OENERAI^ 

S  13  (Or.)  Under  L.  O.  L.  8  171,  as  amended 
by  Tjaws  1913.  p.  600.  a  bill  of  exceptions  to  the 
admiesion  of  eVidettce  should  consist  only  of  bo 
much  of  the  evidence  as  is  necessary  to  explain 
the  point  of  the  objection  and  should  not  con- 
tain a  literal  statement  of  everything  said  by 
defendant,  counsel,  and  witnesses. — West  v.  Mc- 
Donald, 136  P.  650. 

f20  (Or.)  A  transcript  certified  as  containing 
the  evidence  except  certain  exhibits,  not 
styled  a  bill  of  exceptions,  will  not  be  consid- 
ered for  that  purpose  by  the  Supreme  Court — 
Litacher  v.  Alexander,  136  P.  847. 

H.  SETTI.EMENT.  SIGNING,  AND 
FILINO. 

S  36  (Idaho)  Where  a  judgment  was  rendered 
June.  1910,  and  no  attempt  was  made  to  settle 
the  bill  of  exceptions  until  October,  1913,  held, 
that  there  waa  no  such  diligence  on  the  part 
of  appellant  as  showed  good  faith. — Behrens- 
meyer  v.  Gwinn,  136  P.  623. 

«  40  (Cal.App.)  Under  Code  Civ.  Proc.  8  1054, 
the*  trial  judge  cannot  extend  the  time  for  prep- 
aration and  service  ot  a  proposed  hi)]  of  excep- 
tions longer  than  the  30  days  allowed  by  law 
without  the  consent  of  the  adveree  party. — 
Kramm  v.  Stockton  Electric  K.  Co.,  136  P.  523. 

Where,  after  void  orders  had  been  entered 
extending  defendant's  time  to  prepare,  serve, 
and  Sle  a  bill  of  exceptions,  plaintin  stipulated 
that  defendant  might  have  additional  time, 
he  was  thereby  estopped  to  object  to  the  prior 
orders. — Id. 

Extension  held  not  an  abuse  of  diacretiou, 
wbere  such  extension  was  made  necessary  by 
inadvertent  omissions  of  testimony  by  the  ste- 
nographer of  defendant's  attorneys,  to  whom 
tbe  work  of  typewriting  the  bill  was  committed. 
—Id. 


{42  (CaLApp.)  PlaintitTs  attorneys,  having 
accepted  d^endant's  bill  of  exceptions,  served 
nnder  a  void  order  extending*  the  time  to  serve 
same,  and  having  secured  a  stipulation  grant- 
ing them  80  daya  within  which  to  serve  ameod- 
menta,  thereby  waived  defendant's  failure  to 
serve  the  bill  in  time.— Kramm  T.  Sto^ton 
Electric  E.  Co.,  136  P.  B23. 

1 43  (CaLApp.)  Settlement  ot  pnqiosed  bill 
ot  exceptions  is  a  "proceeding"  within  Code 
Civ.  Proc  I  473,  providing  that  the  court  may 
relieve  a  party  from  default  through  mistake, 
inadvertence,  or  excusable  neglect— Kramm  v. 
Stockton  Electric  B.  Co..  136  P.  523. 

1 43  (Idaho)  Where  Rev.  Codes,  f  4807, 
amended  by  Lawa  1911,  c  IIL  par.  1.  pcDviding 
that  appeals  shall  be  taken  within  60  days,  and 
Bev.  Codes.  I  4818,  as  amended  by  liaws  1911, 
c.  117,  relative  to  the  papers  to  be  furnished, 
wen  not  complied  with,  the  district  judge  had 
no  Jurisdiction  to  settle  a  bill  of  exc^doiu.r- 
Bdirensmeyer  v.  Owinn,  186  P.  628. 

{43  (Utah)  Where  notice  ot  judgment  was 
served  on  defendant's  attorney  in  Janaary, 
1913.  and  DlnintlfF  in  March,  when  be  was  given 
until  April  10th  to  file  bill  of  exceptions,  die 
district  court  cannot  settle  and  allow  a  bill  of 
exceptions  not  presented  until  Bfaj^Heta  t. 
Jackson.  186  P.  784. 

■|58  (CalApp.)  Where  a  proposed  bUl  of  ex- 
ceptions was  delivered  by  defendant's  atttoneys 
to  an  express  company  for  ttansmissioa  to 
plaintiirs  attorney  in  another  dtj,  the  de- 
livery thenof  by  the  company  to  plaintUTs  at- 
torneys was  "personal  service.*'— Kramm  v. 
Stockton  Electric  R.  Co.,  136  P.  523. 

Where  service  is  to  be  made  on  attorneys 
residing  In  a  different  place,  tbe  person  makini^ 
the  service  may  adopt  any  instrumentalit?  for 
the  transmission  and  delivery  ot  the  bill,  and 
such  delivery  with  proof  thereof  estabUabea  tbe 
service.— Id. 

EXCESSIVE  DAMAGES. 

See  Damafea,  |  182. 

EXCHANGE  OF  PROPERTY. 

1 8  (Or.)  In  a  suit  In  equity  to  rescind  a 
contract  for  the  exchange  of  property  for  fraud, 
plaintiff  was  not  bound  before  suit  to  return  or 
offer  to  return  the  consideration  received;  bat 
it  was  enough  it  be  alleged  a  willingneas  and 
aMlity  to  place  the  defendant  in  statu  qoou— 
Owen  V.  Jopes,  186  P.  332. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  {  111. 

EXECUTION. 

See  Appeal  and  Error,  H  391,  468,  459;  Gai^ 
nishment;  Judgment,  i  747;  Justices  of  tbs 
Peace,  |  147. 

VI.  C3I,AIM8  BT  THIRD  PERSONS. 

i  198  (Idaho)  The  verdict  of  a  Jui7  called  by 
a  constable  pursaant  to  Rev.  Cfodes,  1  4478, 
when  property  levied  upon  under  execution  has 
been  claimed  by  a  third  person,  is  merely  ad- 
visory to  tbe  officer  and  for  his  protection,  and 
is  not  ret  adjudicata.— Smith  t.  Orahain,  136 
P.  801. 

xn.  wRONOFm.  EXEcunoir. 

S  457  (Okl.>  Goods  belonging  to  plaintiff  hav- 
ing been  taken  and  sold  under  a  void  judg- 
ment and  writ  of  attachment,  tbe  purchaser 
at  the  sale  is  liable  in  conversion,  especially 
where  tbe  parcbaser  Is  the  plaintiff  in  the  at- 
tacliment  proceedings.— Bilby  v.  Jones,  136  P. 
414. 
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EXECUTORS  AND  ADMINISTRATORS. 

See  OertiorarL  15;  CcmrtltotiaiBl  Law,  |  278; 
Deacent  and  Diatribntioii:  Evidence,  t  282; 
Limitation  of  Actions,  |  74;  WUla. 

I.  ADBCmSTBATION  IN  OEITEBAZ.. 

f3  (Kan.)  A  decision  of  the  probate  court 
uaiag  to  appoint  an  administrator  and  ^rant 
administration  on  the  estate  of  a  nonresident 
intestate  is  appealable  under  Gen.  St.  1909,  S 
3624,  when  based  on  the  ground  that  Boch  in- 
testate left  no  property  in  the  state  to  be  ad- 
miniatered. — Miller's  Estate  v.  Executrix  of 
MiUefa  Estate,  136  P.  256. 

n,  AVPODfTKBMT.  QVAXJFXOATXOir, 
Ain>  TEHUBE, 

1 12  (Kan.)  The  situs  of  stock  in  a  Kansas 
corporation  owned  b;  a  nonresident  is,  for  the 
purposes  of  administration  at  the  domicile  of 
the  deceased  owner,  rather  than  In  the  state 
where  the  corporation  is  organized  and  has  its 
place  of  business;  corporate  stocli  being  des- 
ignated as  personal  estate  b;  Gen.  St.  1009,  S 
1743.— Miller's  Estate  v.  Execatriz  of  MiUer's 
Estate.  136  P.  255. 

I  17  (Idaho)  Under  Ber.  Codes,  fi  5351,  speci- 
fying 11  claMes  of  persons  competent  to  be 
appointed  administrator,  where  no  one  of  the 
first  10  classes  applies  for  appointment,  any 
competent  person  may  be  appointed.— McCor- 
mlck  T.  Brownell,  136  P.  613. 

i  20  (Idaho)  Where  separate  petitions  are 
filed  by  two  different  persons  as  administrator 
and  both  alleged  testator's  death,  and  the  evi- 
dence supports  such  allegations,  there  is  a  snf- 
ficient  compliance  with  Bev.  Codes,  f  5364.— 
McCormick  t.  Brownell,  136  P.  613. 

Ber.  Codes.  Sg  5351,  6365,  do  not  authorize 
the  appointment  of  a  person  not  of  kin  to  the 
deceased,  unless  there  Is  no  application  by  one 
of  kin  entitled  to  the  appointment  and  nomi- 
nation or  written  request  is  made  by  a  [wrson 
entiUed  to  the  appointment.— Id. 

Under  Ber.  Codes,  U  5851,  6365,  the  right 
to  appoint  a  person  not  of  kin  to  deceased  de- 
pends wholly  upon  the  request  of  one  of  kin 
who  is  entitled  to  appointment,  if  there  be  such 
kin  and  he  make  such  request.— Id. 

Where  the  person  entitled  to  appointment  re- 
qu«stl^  under  Ber.  Codes,  S  6365,  the  appoint- 
ment  of  one  not  of  kin,  he  may  withdraw  such 
request  and  make  application  for  the  appoint- 
ment of  himself.- Id. 

{20  (Wash.)  Bern.  &  BaL  Code,  $  1437,  le- 
quiring  an  application  for  administration  of 

ertnership  assets  by  the  surviving  partner  to 
made  within  five  days  from  the  filing  of  an 
inTentozy,  does  not  prohibit  the  making  of  such 
an  application  before  inventory.- State  v.  Su- 
perior Court  of  Pierce  County,  186  P.  147. 

IT.  ClOIXBOnOir  AHD  KAHAOEMBET 

OF  ESTATE. 
(B)  R««l  Propertr  Intereste  IlieNln. 

-  1 130  (Or.)  An  administrator  of  the  estate  of 
a  wife  was  not  entitled  to  possession  of  real 
property,  in  which  the  surviving  husband  had 
a  curtesy  interest,  until  his  right  of  possi-sslon 
bad  been  determined  in  a  proceeding  to  wliich 
he  was  a  party.— Haberly  t.  Treadi^Id,  136  P. 
334. 

VL  ALIAWAHOE  AKD  PATMBET  OP 

(A)  UablUttes  of  BatKt*. 

{221  (Colo.App.)  The  value  at  which  real  es- 
tate, accepted  by  decedent  in  settlement  of  an 
attorney's  fee  due  to  him  and  claimant  jointly, 
was  taken,  as  shown  by  decedent's  receipts, 
would  be  at  least  prima  fade  evidence  of  the 
amount  of  the  joint  fee  claimed. — Brown's  Es- 
tate V.  Stair.  136  P.  1003. 


(B)  Pr«seiitKtloii  Knd  Allowanee. 

I  225  (CoIo.App.)  Under  Laws  1003,  p.  516,  { 
121,  subd.  4,  repealing  Mills'  Ann.  St  1881,  | 
4780^  subd.  4,  and  clasaifyinir  demands  against 
an  estate  "filed"  In  the  county  court  within  one 
year,  and  allowed,  as  the  fourth  class,  notice 
of  intention  to  exhibit  claims  is  not  necessary 
to  arrest  the  running  of  limitations;  a  filing  only 
bei^^^^cessary.— Brown's  Xbtate  t.  Stair,  13tf 

S227  (Colo.App.)  A  stotement  of  a  claim 
against  an  estate  which  recited  that  decedent 
"held  in  trust  aud  converted  the  sum  of  $2,000 
belonging  to"  claimant,  which  amount  was  set 
out  at  the  right  of  the  claim,  and  further  re- 
cited: "Credit— Paid  on  above  account,  $500; 
balance,  ?1,500"— was  sufllcient  under  Mills 
Ann.  St.  1912,  {  8002  (Rev.  St.  1908,  |  7212). 
-Brown's  Estate  v.  Stair,  136  P.  1003. 

{228  (Colo.)  The  claim  of  a  surety  on  the 
appeal  bond  of  deceased,  who  paid  the  amount 
due  under  his  obligation  on  uie  appeal  being 

dismissed,  and  filed  a  claim  therefor  against  the 
estate,  was  not  on  a  judgment,  within  Bev.  St. 
19US.  {  7212,  providing  the  manner  of  ex- 
hibiting such  a  claim,  though  to  the  claim  was 
attached  the  transcript  of  the  judgment  docket, 
bearing  the  written  assignment  to  him  of  the 
judgment.— German  American  Trust  Go.  T.  Na- 
tional Surety  Co.,  136  P.  457. 

(O)  Dlapnted  Claims. 

1 256  (Colo.)  On  appeal  to  the  district,  court 
from  the  county  court's  allowance  in  part  of  a 
claim  against  an  estate,  trial  in  the  district 
court  Is  de  novo.— McAfee  v.  McAfee's  Estate, 
136  P.  1051. 

On  appeal  to  the  district  court  from  a  judg- 
ment on  a  claim  against  an  estate,  the  question 
of  thfl  amount  to  which  claimant  was  entitled 
was  for  tlw  jury  and  a  direction  that  claimant 
could  not  recover  an  amount  more  than  he  did 
below  was  erroneous. — Id. 

{ 256  (Coto-App.)  Where  the  executrix  bad 
known  long  before  the  filing  of  a  claim  against 
the  estate  the  facts  upon  which  It  was  based, 
she  could  not  have  been  prejudiced  by  any 
formal  Insufiiciency  in  the  claim  filed.— Brown'a 
Estate  V.  Stair,  136  P.  1003. 

Where  defendant,  in  an  action  to  establish  a 
claim  against  an  estate,  entered  'upon  trial  in 
the  district  court  on  appeal  without  objecting  to 
that  court's  jurisdiction  on  the  ground  that  the 
probate  court  did  not  have  junBdicti<m  <o  try 
the  issue  involved,  which  was  the  existence  of 
a  constructive  trust,  the  objection  to  the  dis- 
trict court's  jurisdiction  was  waived.— Id. 

■Vn.  DXBTBIBirnOE  OF  ESTATE. 

1 314  (Idaho)  Probate  proceedings  In  settle- 
ment of  estates  beln^  in  the  nature  of  proceed- 
ings in  rem,  the  giving  of  the  statutory  notice 
charges  all  the  world  with  notice. — Connolly  v. 
Probate  Court  in  and  for  Kootenai  County,  136 
P.  205. 

{315  (Idaho)  The  probate  court  has  no  juris- 
diction to  set  aside  a  decree  oC  distribution  en- 
tered on  a  hearing  after  notice.— Connolly  v. 
Probate  Court  in  and  for  Kootenai  County,  136 
P.  205. 

Where  the  probate  court  had  jurisdiction  and 
probated  an  estate  and  entered  a  decree  of  dis- 
tribution which  was  not  appealed  from,  such 
decree  became  conclusive  as  to  the  rights  of 
all  heirs  and  claimants. — ^Id. 

The  probate  of  an  estate  after  jurisdiction  ac- 
quired and  notice  is  conclusive,  subject  to  re- 
versal or  modification  on  appeal,  upon  all  pai^ 
ties,  whether  they  appear  and  present  their 
claims  or  not.— Id. 

The  probate  court  has  no  jurisdiction  to  set 
aside  its  decree  of  distribution  on  appUcatiou 
made  several  years  after  Its  entry. — ^Id. 
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EXEMPLARY  DAMAGES. 

Se«  Damager,  |  87. 

EXEMPTIONS. 

See^Bighm^B,  U  122,  126;  HomeBtead;  Tu- 

EXPLOSIVES. 

See  Bridence,  {  612;  Master  aod  Servant,  H 
129,  217,  iel. 

EX  POST  FACTO  LAWS. 

See  Statutes,  $  276. 

EXTRADITION. 

Sea  Goorta,  |  97;  ^beaa  Ctorpna,  1 19. 

II.  IMTER8TATB. 

f  21  (OU.Gr.Api>.)  A  peraon  can  be  extradited 
oiuj  in  accordance  viui  tbe  lawa  and  Oonati- 
tntion  of  the  United  States.— Ex  parte  Owen, 
186  P.  197. 

130  (OU.Cr.App.)  That  a  person  leaves  tbe 
state  wbetein  it  is  sought  to  subject  him  to 
criminal  process  constitutes  him  a  fugitire  from 
justice  when  he  is  found  in  another  atate.— 
Exparte  Williama,  136  P.  597. 

WEen  a  paroled  prisoner  goca  Into  another 
state,  and  Us  parol  is  teroked,  be  is  a  "fugi- 
tive from  joatice"  witUn  the  extradition  lawa. 
-Id. 

{35  (OU.Cr.Aim.)  Under  the  federal  statute 
(Act  Feb.  12, 1798.  c.  7  [1  Stat.  L.  302])  enact- 
ed pursuant  to  U.  S.  Const,  art  4,  f  2,  an  ap- 
plication In  extradition  proceedings  mnst  be  ac- 
companied with  a  copy  of  an  iadictment  found, 
or  affidavit  made,  before  a  magistrate,  charg- 
ing the  pexaon  demanded  with  having  committed 
some  cnme.— Ex  Parte  Owen.  136  P.  197. 

A  notary  public  is  not  a  "magistrate"  with- 
in Act  Feb.  12,  1793.  c  7  (1  Stat.  L.  302),  pro- 
viding that  a  copy  oi  an  indictment  found  or  an 
affidavit  made  before  a  magistrate  must  accom- 
pany the  application  in  extradition  proceedings. 

{36  (OkLO.App.)  An  affidavit  veriSed  by 
pioaccnting  witness  as  a  matter  of  belief,  is 
uuufficient  to  authorize  tbe  issuance  by  a 
magistrate  of  a  warrant  for  arrest  and  to  be- 
come the  basis  of  extradition  proceedings. — Ex 
parte  Owen,  136  P.  197. 

{  39  (Okl.Cr.App.)  Tbe  legality  of  the  revoca- 
tion of  a  parol  of  a  convict  in  Indiana  is  for 
tbe  courts  of  that  state.— Ex  parte  Williams, 
186  P.  597. 


FACTORS. 


See  Broken. 


FALSE  IMPRISONMENT. 

I.  CIVIL  I^IABIUTT. 

(A)  Acta  ComsfitntlnK  False  Inprlsonmest 
■ntf  lilability  Therefor. 

S3  (Hont)  Where  arrest  and  imiprisontAent 
are  legal,  but  the  prosecutioti  is  instituted  ma- 
liciously and  without  probable  cause,  it  consti- 
tutes malicious  prosecution,  but  if  tbe  arrest 
and  imprisonmeDt  are  accomplished  without  le- 
gal procesa,  it  is'  false  imprisonment. — Oromd  t. 
Lossl,  136  P.  1069. 

S  4  (Mont.)  An  arrest  and  imprisonment  with- 
out legal  process  gives  a  right  oC  action  for  false 
imprisonment,  whether  prompted  by  malice  or 
not.— Grorud  r.  Lossl,  136  p.  1069. 

FALSE  PRETENSES. 

{  I  f  (Waah.)  Despite  Rem.  ft  BaL  Code,  I 
2303.  defining  property  as  both  realty  and  per- 
sonalty, section  2001,  declaring  that  every  per- 


son who  shall  obtain  possession  or  title  to  any 
property  by  felse  pretenses  or  trick  shall  be 
gnllty  of  larceny,' does  not  apply  to  the  pro- 
curement of  a  conveyance  of  land  by  CaLae  rep- 
resentations.—State  T.  KUnkenberg,  136  P.  692. 

FALSE  SWEARING. 

See  Perjury. 

FARES. 

See  Carriers,  {  239. 

FEDERAL  COURTS. 

See  Oonrti,  {  481. 

FEEBLE  MINDED  PERSONS. 

See  Insane  PenK»i& 

FEES. 

See  Attotney  General,  {  8 ;  Usury,  {  58. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  {{  186-191. 

FELONY. 

See  Statntea,  1 178. 

FENCES. 

See  DismiMal  and  Nonsuit,  {  19;  Bailroadt,  | 

FILING. 

See  Mechanic^  Liens,  {  1S2: 

FINDINGS. 

See  Trial,  IS  343,  365,  396-40S. 

FIRE  INSURANCE. 

See  Insurance. 

FLOWAGE. 

See  Waters  and  Water  Courses,  {  171. 

FORCIBLE  DEFILEMENT. 

See  Bape. 

FORCIBLE  ENTRY  AND  DETAINER. 

I.  Cim.  T.TABTT.ITY. 

{  1 1  (Okl.)  A  notice  to  vacate  held  sufficient. 
In  a  fordble  ent^  and  detainer  action,  where 
it  pointed  out  the  premises,  tiiongh  it  did  not 
give  the  name  Of  the  county  and  state.— Avants 

V.  Bruner,  136  P.  693. 

S  12  (Okl.)  Forcible  entry  and  detainer  may 
be  maintained  against  a  person  who  has  com- 
mitted a  forcible  entry  and  ouster,  though  he 
owned  the  property  and  was  entitled  to  im- 
mediate posBesBion,  where  tbe  plaintiff  at  tbe 
time  of  the  ouster  was  in  actual  peaceable 
possession.- Howard  v.  Davis,  136  P.  401. 

{24  (Okl.)  Tbe  complaint  In  an  action  for 
forcible  entry  and  detainer  Asid  sufficient  to 
comply  with  tbe  requirements  of  Rev.  Laws 
1910,  §  ooOS.— Peters  v.  Holder,  136  P.  400. 

{29  (Okl.)  Deeds  and  other  muniments  of 
title  are  admissible  in  evidence,  in  a  forcible 
entry  and  detainer  suit,  to  show  the  character 
of  a  party's  entry  and  possession,  and  to  up- 
hold a  possession  once  peaceably  (dit^Jiedr-* 
Howard      Davis,  136  P.  401. 

FORECLOSURE. 

See  Mortgages.  {{  417,  664. 

FOREIGN  CORPORATIONS. 

See  Corporadons,  |  665. 
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FORFEITURES. 

8«e  BaU,  H  77,  93;  DamageB,  S  81 ;  Iii8araD<», 
  Vendor  and  PurcEawr,  H  IS.  76. 97. 


1766; 


FORGERY. 


See  Criminal  Law.  §  1169 :  Indictment  and  In- 
fonnation,  »  86,  108 ;   WHIb,  |  302. 

§29  (Kan.)  An  information,  alleging  the 
foreery  of  a  check  wUeh  vae  apparently  valid 
and  the  foundation  of  a  legal  UabUity  It  gen- 
uine, need  not  allege  extrinsic  facta  aa  to  now 
it  might  have  been  nsed  to  defraod  the  drawer. 
—State  V.  Stickler,  136  P.  329. 

i  30  (Kan.)  An  information,  charging  that 
accused  feloniously  and  falsely  altered  a  check 
by  adding  $100  to  the  amount  with  intent  to 
defraud  ue  drawer,  sufficiently  alleged  that  the 
alteration  was  made  without  the  drawer's  au- 
thority.—State  T.  Stickler,  136  P.  329. 

S  38  (Kan.)  In  a  prweeution  for  foiving  a 
check,  eyidence  of  the  divositioB  made  of  the 
check  by  accused  waa  admissible  to  show  that 
the  forgery  was  with  intott  to  defraud.— State 
T.  SUckler,  136  P.  329. 

FORMER  ADJUDICATION. 

See  Judgment,  SI  682-761. 

FORNICATION. 

See  Lewdness. 

FRANCHISES. 

See  Oas,  I  8. 

FRATERNAL  INSURANCE. 

See  Insurance,  H  724-819. 

FRAUD. 

See  Cancellation  of  Instruments ;  Corporations, 
Si  211,  423 ;  Deeds,  S  211 ;  Exchange  of  Prop- 
erty, 1 8 ;  Fraudulent  Conveyances ;  Insurance, 
1756;  Jury,  S  14;  Release;  Sales,  «  40,  B2, 
114-126;  Trial,  S  252;  Vendor  and  Purchas- 
er, S  34 ;  WlUs,  iS  163,  166.  282. 

I.  DEOEFTIOIf  OOWSTIT  UTIWO 
FRAUD,  AND  LIABIUTY 
THEREFOB. 

S9  (Wash.)  A  false  and  fraudulent  repre- 
sentation of  a  material  fact  relating  to  the  prop- 
erty of  a  corporjtijn,  which  necessarily  affects 
the  value  of  the  corporate  stock,  gives  a  c  use 
of  action  against  one  who  thereby  induced  plain- 
tiff to  make  a  purchase. — Borde  v.  Kingsley,  186 
P.  1172. 

S  1 1  (CaLApp.)  Under  Civ.  Code.  U  331,  332, 
a  false  representation  that  the  stocK  of  a  cor- 
poration is  nonassessable  is  not  a  mere  matter 
of  opinion,  but  may  constitute  actionable  fraud, 
—Browne  San  Gabriel  Biver  Bock  Co.,  136 
P.  642. 

S  22  (Wash.)  Where  the  subject-matter  of  ft 
contract  is  not  at  hand,  and  the  facts  are  with- 
in the  knowledge  of  one  party  and  cannot  be 
ascertained  by  the  other  without  trouble  and 
expense,  the  latter  may  rely  on  the  representa- 
tions.—Borde  V.  Kingsley.  136  P.  1172. 

i  23  (Wash.)  Where  plaintiff,  a  purchaser  of 
land,  knew  nothing  about  alkali  land,  and  that 
fact  was  communicated  to  defendant,  who  con- 
summated the  sale,  defendant  was  liable  for  mis- 
representation as  to  the  freedom  of  the  land  sold 
from  alkali  even  though  the  parties  made  an 
inspection  of  the  land.— Becker  v.  Sunnyside 
Land  &  Investment  Co.,  136  P.  1147. 


n.  AonoHi. 

(B)  PMPties  and  Fleadinv. 

1 45  (Or.)  A  complaint  for  false  representa- 
tions must  plead  that  they  were  false  and 
that  the  defendant  knew  it.— Cobh  v.  Peters, 
136  P.  666. 

S46  (Or.)  A  complaint  for  false  representa- 
tions must  plead  that  plaintiffs  believed  and  re- 
lied on  them,  to  their  damage.— Cobh  t.  Peters, 
136  P.  656. 

S49  (Or.)  Where  a  case  was  tried  as  one 
for  false  representations,  a  recovery  cannot  be 
sustained  for  want  of  consideration  Cor  a  sale. ' 
—Cobb  T.  Peters,  136  P.  666. 

(C)  BTldeace. 

1 68  (Wash.)  In  an  action  against  an  officer 
of  a  corporation  to  recover  the  price  of  stock, 
the  purchase  of  which  it  was  claimed  was  in- 
duced by  misrepresentations,  cvideuce  heUt  to 
show  that  the  stock  waa  not  sold  by  defend- 
ant.—Johnson  V.  Domer,  136  P.  llw. 

S98  (Wash.)  In  an  action  to  recover  dam- 
ages for  fraud  in  the  sale  of  corporate  stock, 
evidence  held  to  establish  defendant's  fraud. — 
Borde  v.  Kingsley,  186  P.  1172. 

(E)  Trial,  J««smc«t,  snd  BeTlew. 

1 64  (Or.)  Where  there  was  some  evidence  of 
fraud,  the  question  was  properly  submitted  to 
the  jury.— Murphy  t.  Deal,  136  P.  668. 

FRAUDS,  STATUTE  OF. 

See  Trusts,  S  88. 

V.  AGREEMENTBlfOT  TO  BE  PKB- 

FOKMED  wrrmii  one  tbab. 

153  (Okl)  A  verbal  lease  6f  real  estate  for 

one  year  to  commence  in  the  future  Is  not  in- 
valid under  the  statute  of  frauds. — SuUlTan  ▼. 
Bryant,  136  P.  412. 

VH.  SAI-ES  OF  GOODS. 

(A)  Coittrftets  Within  Stktntc. 

1 83  (Wash.)  Corporate  stock  Is  "goods,  wares, 
and  merchandise"  wltfa.n  the  statute  of  frauds, 
whether  the  stock  is  issued  or  to  be  issued  (cit- 
ing_4  Words  and  Phrafes,  p.  8131).— Hewson 
TTPeteimaii  Mfg.  Oa,  136  P.  im 

(O  GiTlnK  Earnest  or  Pmrt  PKrmeat. 

S  94  (Wash.)  Where  plaintiff  orally  contract- 
ed to  buy  defendant's  stock,  and  defendant 
agreed  to  employ  plaintiff,  that  plaintiff  re- 
signed his  existing  position  to  go  to  work  for 
defendant,  was  not  a  giTing^oi  something  in 
earnest  to  bind  ttie  bari^n.  Kem.  &  BaL  Code, 
i  5290.— Hewson  v.  Peterman  Mfg.  Co.,  136  P. 
1158. 

8  95  (Wash.)  Where  plaintiff  orally  contracted 
to  buy  defendant's  stock  and  defendant  agreed 
to  employ  plaintiff,  that  plaintiff  gave  up  his 
iwsition  to  go  to  work  for  defendant  was  not 
A  "part  payment"  Rem.  &  Bal.  Code,  {  6290.— 
Hewson      Peterman  Mfg.  Co.,  136  P.  1158. 

VXn.  BEQUIBITES  Ain>  SUFXTOIEKCY 
OF  WRITINO. 

f  110  (CaLApp.)  A  receipt  for  a  deposit  on 
40  acres  of  land  at  ^,200.  signed  by  a  person 
owning  6  lots  containing  120  acres,  was  insuffi- 
cient as  a  memorandum  in  writing  within  Civ. 
Code,  I  1624.— Hines  v.  Copeland,  138  P.  728. 

The  memorandum  in  writing  of  a  contract  for 
the  sale  of  real  property  within  Civ.  Code,  i 
1624,  must  contain  a  description  sufficient  to 
readUy  identify  the  property  without  resorting 
to  extrinsic  evidence.— Id. 
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IX.  OPERATION  AWP  EFFECT  OF 

STATUTE. 

S  129  (CaLApp.)  Under  Code  CiT.  Proc  { 
1972,  payments  on  purchase  price  held  not  sufB- 
dent  part  performance  to  take  oral  agreement 
(or  the  sale  of  land  out  of  the  statute  of  frauds. 
— Hinea  v.  Copeland,  136  P.  728. 

I  129  (OkL)  A  parol  tagreement  (or  the  sale  of 
lands  wfll  be  enforced  where  the  Tendee  has 
paid  the  price  and  taken  possession  in  good 
faith  with  the  owner's  consent,  and  has  made 
improvements.— Levy  v.  Yarbrough,  136  P.  1120. 

Keitber  tbe  mere  acceptance  of  the  price  on- 
'der  an  oral  contract  for  the  sale  of  lands  nor 
the  fact  that  the  owner  orders  an  abstract  of 
the  property,  will  take  tbe  sale  out  of  the  stat- 
ute of  fraads. — Id. 

5131  (Or.)  Generally  where  the  time  for  a 
e  of  real  property  has  been  postponed  by 

Krol  agreement  on  which  the  vendee  has  re- 
i,  the  statute  of  frauds  cannot  be  invoked  to 
perpetrate  a  fraud.— Scott  t.  Hubbard,  130  P. 
653. 

Where  a  party  to  a  written  contract  orally 
agrees  to  extend  the  time  for  performance,  he 
is  estopped  from  taking  advantage  of  tbe  non- 
compliance with  the  terms  of  the  writing,  and 
the  other  party  has  the  extended  time  within 
which  to  perform. — Id. 

i  139  (Or.)  The  statute  of  frauds  is  no  de- 
fense to  an  action  against  the  purchaser  of  land 
for  the  pnrchase  price,  where  the  deed  has  been 
executed,  delivered,  and  accepted,  though  at  di- 
rection of  the  purchaser  the  deed  was  to  a  third 
person.— Malzer  v.  Scbisler,  136  P.  l4. 

X.  FI^EADINO,  ETIPEWCE,  TBIAI*, 

AKD  REVIEW, 

1 152  (Golo.App.)  Where  plaintiff  sues  on  the 
common  count,  and  therefore  does  sot  disclose 
the  foundation  of  his  case  until  he  puts  in 
bts  evidence,  defendant  is  not  required  to  plead 
the  statute  of  frauds;— Anderson  Dalley,  136 
P.  46L 

FRAUDULENT  CONVEYANCES. 

I.  TRAHSFERS  ASJ>  TRA1IBAOTIOH8 

INVAItlD. 

(X)  Ret«tlo»  of  PoMicaslon  or  Appwrnt 
Title  b7  Orimtor. 

1 135  (Mont)  As  i^nst  creditors  and  bona 
fide  pnndiasers,  the  necessity  of  a  delivery  of 

personal^  sold  could  not  be  obviated  by  some 
open,  visible,  and  notorious  act  of  ownership  by 
the  purchaser,  under  Rev.  Codes,  {  0128,  provid- 
ing that  every  transfer  of  personalty  is  con- 
clusively presumed  to  be  fraudulent  and  vc^d  as 
to  creditors  and  bona  fide  purchasers  if  not  ac- 
companied by  an  immediate  delivery  and  fol- 
lowed by  actual  change  of  possession. — Western 
Mining  Supply  Co.  v.  Melsner,  130  P.  44. 

m.  REMEDIEI  OF  CREDITORS  AND 
FUR0KA8ERS.  . 

(6)  BTidesoc. 

i  300  (C}olo.App.)  In  suit  to  set  aside  sale  of 
decedent's  realty  to  pay  debts,  where  there  was 
evidence  that  l^e  sale  was  for  tbe  full  market 
value,  while  plaintiffs  relied  on  the  fact  that 
some  years  later  the  land  was  resold  at  a  higher 
price,  a  finding  that  it  brought  its  full  market 
valne  held  sustained  by  Uie  evidence.— Ryan  v. 
Geigel,  186  P.  804. 

I  300  (Kan.)  In  a  suit  to  set  aside  deeds  by  a 
husband  to  hia  wife  as  in  fraud  of  creditors,  evi- 
dence held  to  warrant  a  finding  that  during  tbe 

Sears  the  wife  save  her  husband  money  she  was 
oing  BO  to  aid  nim  in  bis  business  and  that  the 
relation  of  debtor  and  creditor  did  not  exist— 
Commercial  State  Bank  v.  Boatman,  130  P. 
218. 


See  Extradition. 


FUGITIVES. 
GAMING. 


I.  OAMBLINO  COITTRAOTS  AHD 

TRANSACTIOirS. 
(B)  Rlybt*  ud  R«medl«B  of  PArtl«a. 

1  23  (|Cal.App.)  Contracts  of  wager  are  gener- 
ally void,  and  tbe  courts  wiU  ordinarily  give  no 
relief  except  to  those  who  wish,  before  the  hap 
pening  of  the  condition  of  the  wager  to  with- 
draw their  money  from  the  stakriiolder.— 
Schenck  v.  Htrshfeld,  136  P.  725. 

{  28  (CaLApp.)  Bettors  upon  an  election  can- 
not recovar  from  the  stakeholder  after  the  elec- 
tion, where  he  refuses  to  pay  it  over;  all  of  tbt 
parties  being  guilty  of  a  misdemeanor  under 
Pen.  Code,  H  00,  609.— Schenck  Hitdifeld, 
136  P.  72d. 

§  29  (CaI.App.)  Where  a  gaming  contract  it- 
self does  not  amount  to  a  violation  of  a  penal 
statute,  either  party  may  withdraw  his  money 
from  the  stakeholder  at  any  time  before  it  is 
paid  over.— Schenck  v.  Hirshfeld,  136  P.  720. 

GARAGES. 

See  Livery  Stable  Keepers. 

GARNISHMENT. 

IV.  WRIT  OR  StTMMONS  AWP  WOTICfi 
SERVICE,  AND  RETURN. 

S  103  (KanO  Under  Gen.  St  1909,  H  5821- 
5841  (CV>de  (Sv.  Proc  H  228-248),  relating  to 
garnishment  an  order  on  defendant's  motion, 
setting  aside  service  by  publication  on  the 
grounds  that  the  garnishee  is  not  Indebted  to 
him,  is  erroneous,  where  the  question  of  such  in- 
debtednesss  Is  pending  in  proeeediugs  pursuant 
to  tbe  Code.— Ohambers  v.  Bane^  130P.  023. 

GAS. 

1 8  (Kan.)  Where  the  mortgagee  of  a  gas^ 
distributii^  company  takes  possession  of  tbe 
mortgaged  plant,  with  the  books  and  business 
and  carries  on  the  business  under  the  franchises, 
it  presumably  ohUgates  itself  to  respond  to  the 
obligations  of  the  franchise  or  incidental  to  the 
collection  of  rates  from  consumers. — Flemming  v. 
Taylor  Fuel,  Light  &  Power  Co.,  136  P.  228. 

Where  a  corporation  organized  by  the  mort- 
gagee to  purchase  a  gas  plant  and  franchises 
purchased  the  property  at  a  mortgage  sale  for 
no  consideration  other  than  the  mortgage  debt, 
and  thereafter  carried  on  tbe  business  under 
such  franchises,  held  that  it  was  the  agent  of 
the  mortgagee  in  the  purchase  and  operation  of 
the  plant,  and  subject  to  any  obligations  im- 
posed on  the  mortgagee  by  the  franchises,  or  in- 
cidental to  the  collection  of  rates  from  con- 
sumers.— Id, 

Where  a  mortgagee  and  Its  agent,  after  buying 
in  at  mortgage  sale  the  mortgaged  gas  plant  and 
franchises,  continued  their  predecessor's  bam- 
ness  und»  such  franchises,  collecting  rates  and 
settling  outstanding  accounts,  the  court  proper- 
ly required^  as  a  condition  to  tbeir  discontinu- 
ing the  business  and  removing  the  property,  that 
30  days*  notice  be  given,  and  deposits  made  by 
the  consumers  with  the  mortgagor  as  security 
for  the  payment  of  gas  bills  be  refundeS. — ^Id. 

I  14  (Wash.)  Under  Public  Service  Commis- 
sion Law,  SS  20-28,  a  proposed  change  in  rates, 
the  rates  changed  not  having  been  established  by 
any  order  of  tne  Commission,  so  as  to  he  govern- 
ed by  section  84,  automatically  ^s  Into  effect 
on  30  days'  notice  to  the  commission,  unless  sus- 
pended or  adjudged  unreasonable  by  the  Com- 
mission under  sectionB  54,  80-82.— State  Pub- 
lic Service  Commission  of  Washington,  136  P. 
850. 

Under  Public  Service  Commission  Law,  H  54, 
80-82,  the  question  <^  ths  Oommiasion's  entering 


Digitized  by 


Google 


1247 


INDEX-DIGDST 


Hmlieas  Oorpiu 


on  an  inquiry  on  its  own  motion,  as  to  the  reason- 
ableness of  a  proposed  Increase  in  a  rate  or  on 
an  inqniry,  instituted  at  instance  of  uiother.  be- 
yond the  evidence  brought  by  the  oomplainant 
and  the  company,  is  one  ox  discretion  in  the 
Commission.— Id. 

The  burden  of  proof  as  to  reasonableness  of  a 
proposed  increase  of  rate  on  an  inquiry  by  the 
Public  Service  Commissioo,  at  instance  of  an- 
other, is  not  on  the  company;  the  ptopoeed  rate 
not  oeing  judicially  unreasonable,  and  the  rate 
chansed  not  being  one  previously  fixed  by  the 
Commission,  so  as  to  be  governed  by  Public 
Service  Commission  Law,  |  84.— Id. 

The  reasonableness  of  a  rate  is  not  to  be  deter- 
mined by  a  mere  mathematical  calculation  but, 
while  cost  and  revenue  have  no  inconsiderable 
bearing  therein,  is  to  an  extent  within  the  flex- 
ible limit  of  jodgmoit— Id. 

GIFTS. 

n.  OAUBA  KOHTXS. 

S  BO  (Or.)  While  gifts  mortis  cansa  should  be 
closely  scrutinized  with  a  view  to  preventing 
fraud,  yet  where  the  intention  of  the  donor  is 
clear,  men  formal  objections  should  not  be  al- 
lowed to  defeat  it— Baker  v.  Bloran,  136  P.  30. 

J 64  (Or.)  Where  deceased,  after  being  practi- 
ly  told  that  he  could  not  recover,  handed 
plainti^  his  best  friend,  two  unindorsed  drafts, 
telling  him  that  whatever  happened  thej  were 
for-  him,  there  was  a  complete  gift  causa  mortis. 
—Baker  v.  Moran.  136  P.  30. 

U[K>n  a  gift,  where  a  negotiable  instrument 
is  actually  delivered,  title  passes  without  in- 
dorsement.- Id. 

Where  deceased  delivered  unto  plaintiff  two 
unindorsed  drafts  as  a  gift  mortis  causa  and 
thereafter  wrote  a  letter  to  the  bank  in  which 
he  kept  deposits,  referring  more  to  the  deposits 
than  to  the  draftSt  hla  retention  of  tltat  letter 
until  after  hiB  death  wHI  not  defeat  thb  gift 
-Id. 

I  82  (Or.)  Evidence  held  to  show  that  deceas- 
ed intended  to  make  a  gift  causa  mortis  ot  two 
bank  dzmfti^Baker     Moran,  136  P.  80. 

GOOD  FAITH. 

See  Spedflc  Perft>Tmancfc  I  96:   Vendor  and 
Purdbaaer.  H  224-243. 

GOVERNOR. 

See  Mandamus,  1 147;  Fudoa;  States,  If  41, 

^  GRAND  JURY. 

1 19  (Nev.)  Under  Rev.  Laws,  »  700B,  7010 
accused  held  to  have  waived  bis  nght  to  object 
that  a  juror  was  a  nonresident— McComb  v. 
Foarth  Judidal  Dist  Court  In  end  for  BIko 
County,  136  P.  063. 

One  held  to  answer  to  the  grand  jury  was 
bound  to  know  the  provisions  of  the  Code  relat- 
ing to  the  time  challenges  must  be  interposed 
to  tite  grand  Jury.— Id. 

GUARANTY. 

See  Indemnity ;  Prlne^al  and  Surety. 

X.  BEQITIBITBS  AND  TAI.IDITT. 

i  16  (Wash.)  Honey  paid  by  plaintiff  to  a 
trust  company  to  take  op  notes  and  attached 
securities,  which  were  obligations  of  mining 
companies  in  which  plaintiff  was  interested,  was 
ancient  consideration  for  defendants  personal 
guaranty  that  they  should  be  placed  in  her 
hands  aiter  she  had  taken  tiiem  up.— Noyes  t. 
Adams,  136  P.  696. 

n.  OOnSTBITCTXON  Am  OFEBATIOK. 

136  (Wash.)  On  breach  of  defendant's  guar* 
anty  that  notes  and  secaritiea  of  a  CMupany 


would  be  turned  over  to  plaintiff  as  collateral 
if  plaintiff  would  take  them  up,  the  measure 
of  damages  was  the  actual  loss,  and  not  the 
amount  advanced.— Noyes  t.  Adams,  136  P.  696. 

In  an  action  to  recover  damages  only,  such 
as  for  breach  of  a  contract  of  guaranty,  failure 
to  prove  substantial  damages  entitles  defendant 
to  a  judgment,  notwithstanding  that  a  technical 
breach  <tf  the  contract  is  shown. — Id. 

1 43  (Wash.)  To  constitute  a  anbetantial  com- 
pliance with  defendant's  guaranty  that  notes 
and  securities  of  mining  companies  in  which 
plaintiff  was  interested  should  be  placed  In 
plaintiff's  hands  after  she  had  taken  them  up 
under  an  agreement  that  they  be  assigned  to 
her  with  collaterals,  all  of  the  notes  correctly 
described  in  the  guaranty,  with  their  collaterals, 
should  be  turned  over  to  plaintiff.— Noyes  v. 
Adams.  1B6  P.  696. 

IV.  RKMTmiEg  OF  GREDITOB8. 

S  75  (Wash.)  Plaintiffs  remedy  for  breach  of 
defendant's  guaranty  that  notes  and  securities, 
which  were  obligations  of  companies  In  which 

Elaintiff  was  interested,  should  be  placed  in  her 
ands  after  she  had  taken  them  up  held  an  ac- 
tion for  damages.— Noyes  v.  Adams,  186  P.  696. 

GUARDIAN  AND  WARD. 

See  Evidence,  |  82. 

IV.  HALEB  AHD  OOKVETANCES  ITK- 
DER  ORDER  OF  COURT. 

§112  (Kan.)  A  mortgage  by  a  guardian  of 
several  minor  tenants  in  common,  upon  their 
entire  estate;  Is  not  necessarily  invalid  when  its 
execution  Is  authorized  by  tbe  court  to  enable 
him  to  borrow  money  for  tiieir  common  benefit. — 
E^rst  Nat  Bank  v.  Bangs,  136  P.  916. 

In  an  action  to  foreclose  such  mortgage,  the 
question  whether  circumstances  justified  the  ex- 
ecution of  the  mortgage  on  the  entire  estate  is 
not  open  to  inqoiry. — Id. 

A  mortgage  ft>r  mtmey  borrowed  to  purchase 
personalty  to  make  the  realty  more  productive 
IB  not  necessarily  invalid ;  and,  in  an  action  to 
foreclose,  the  question  whether  justification  for 
the  mortgage  existed  Is  not  open  to  inquiry. 

—Id. 

Where  an  order  <tf  the  probate  court  author- 
izes a  guardian  to  execute  a  mortgage  on  his 
ward's  realty  and  a  diange  of  guardian  is  effect- 
ed before  the  order  Is  carried  out,  the  new  goaid- 
ian  may  act  upon  sndi  authority. — Id. 

AOOOUHTIHO  AHD  SBTTUEBCEHT. 

1 163  (Kan.)  A  payment  on  a  mortgage  by  a 
guardian  will  on  foreclosure  be  deemed  to  Imve 
been  properly  made,  where  the  guardian's  report 
showing  Buch  pannent  has  been  approved  by  tiie 
probate  court- Flret  Nat  Bank  t.  Banga,  136 
P.  915. 

HABEAS  CORPUS. 

I,  HATUBE  AND  OROITIIDS  OF 

I  19  (OkLCr.App.)  In  extradition  proceedings, 
the  governor  determines  In  the  first  instance 
whether  the  demand  is  in  compliance  with  tbe 
law,  and  whether  the  person  whose  return  is 
sought  is  a  fugitive  from  justice ;  but  his  deci- 
sion Is  subject  to  review  by  tiabeaa  corpus.- Ei 
parte  Owen,  136  P.  197. 

i  30  (N.M.)  The  legality  pf  imprisonment  de- 
pends, not  upon  tbe  mittimus,  but  upon  the 
judgment;  and  hence  a  person  imprisoned  under 
a  legal  sentence  cannot  obtain  his  discharge  be- 
cause of  error  In  the  mittimus. — Ex  parte  De 
Yore,  136  P.  47. 
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n.  JUBISDIOTION,  PB0CEEDIK08, 
AND  BEUEF. 

$59  (OkI.CT.App.)  On  an  origioftl  sppllcation 
to  the  Crimiaal  Court  of  Appeals  for  a  writ  of 
habeas  corpus,  counsel  will  not  be  permitted  to 
take  inconsistent  positions. — Ex  parte  Hawkins, 
136  P.  991. 

S  92  (N.M.)  Grounds  relied  on  by  the  peti- 
tioner in  an  original  application  for  a  writ  of 
habeas  corpus  are  waived  when  not  briefed  or 
argued  by  his  counsel. — Ex  parte  De  Vore,  136 

HARMLESS  ERROR. 

See  Appeal  and  Error,  ffi  1029-1073;  Crim- 
inal Law,  S§  1166-1177;  Homicide,  f  311. 

HEARSAY  EVIDENCE. 

8m  Evidence  1  817. 

HEAT. 

See  Carriers.  $  286. 

HIGHWAYS. 

See  Adverse  Possession,  §  7:  Bridges;  Dam- 
ages, §  62;  Dedication;  Inj\iDCtiou,  S  79; 
Municipal  Corporationa,  |l  346-S08.  618.  654, 
762-821;  PabUc  Lands,  f  64;  RallroadB,  S$ 

300-350. 

I.  ESTABLIBHMEirr.  ALTERATION, 
AHD  DISCONTIirUANOE. 
(A)  Kstabllabment  by  Presortptlom,  U«e«» 

1 1  (Mont.)  Under  Rev.  Codes,  gl  1337,  1340, 
the  public  use  of  land  for  a  hisnway  cannot 
ripen  into  prescriptive  title,  until  the  proper- 
ty is  declared  a  public  highway  by  the  board 
€ft  county  commissioQera.— Kanuird  Realty  Co. 
T.  Gitr  of  Batte.  186  P.  1094. 


m.  OOHSTRirCTIOH,  ZMFROVEMEirT. 
AND  BEPAia. 

1 120  (Kan.)  Boad  overseers  hA've  authority  to 
construct  drains  in  public  highways. — Marts  r, 
Fi-eeman,  136  P.  943. 

That  a  road  overseer  in  constmcting  a  drain 
was  advised  by  the  towndiip  trustee  or  countr 
commissioners  did  not  Invalidato  his  act— Id. 

That  the  construction  of  a  drain  in  a  highway 
was  urged  by  and  benefited  a  landowner  did  not 
impair  the  road  overseer's  right  to  make  the  im- 
provement for  public  use  and  benefit. — Id. 

That  the  drain  was  artificial  was  no  justifica- 
tion for  obstructing  it,  though  the  obstruction 
only  caused  the  water  to  fiow  where  it  did  before 
the  drain  was  opened. — Id. 

Where  a  drain  is  lawfully  constructed  in  a 
highway  to  the  damage  of  a  landowner,  the  land- 
owner cannot  recover  therefor,  and  has  no  right 
to  obstruct  the  drain.— Id. 

Where  an  individual  suffers  special  injury 
from  the  obstruction  of  a  drain  lawfully  con- 
structed by  the  road  overseer  in  a  highway  he 
ma^  recover  therefor  againat  the  wrongdoer. 

IV.  TAXES.  AS8E8SKENT8,  AND 
WORK  ON  mOHWATS. 

1 122  (Or.)  City  Charter  of  Ashland,  art.  17. 1 

1,  exempting  city  proper^  from  county  roaa 
taxes,  held  conBtitationaL--JohDSon  t.  Jaduon 
County,  136  P.  874. 

§  126  (Or.)  City  charter  of  Ashland,  art.  17, 
S  1,  exempting  city  property  from  county  road 
taxes,  applies  not  only  to  the  portion  of  a  tax 
levied  under  L.  O.  L*.  S  6320,  which  is  apportion- 
ed to  the  road  districts,  but  also  to  the  portion 
expended  by  the  count?  court  In  any  part  of  the 
county. — Johnson  v.  Jackson  County,  136  P. 
874. 

{  160  (Kan.)  In  a  prosecution  of  a  resident 
of  a  city  of  the  second  class  under  the  general 


road  law  (Laws  1911^  e.  248)  for  failure  to 
pay  poll  tax,  it  was  no  defense  that  the  dty 
had  not  jiassed  the  ordinance  authorized  by 
such  statute.— State  v.  Simons,  136  P.  320. 

The  state  under  such  law  can  recover  the 
poll  tax  in  a  prosecution  in  the  name  of  the 
state  in  a  juadce's  court  In  the  absence  of  a 
city  ordinance  relating  to  ^  subject  and  au- 
thorised by  such  act— Id. 

HOLDING  OVER. 

See  LandltHTd  and  Tenant,  i  291. 

HOLIDAYS. 

See  Statutes,  {  64;  Sunday. 

HOLOGRAPHIC  WILLS. 

See  WiUs.  {  289. 

HOMESTEAD. 

See  Public  Lands,  j  35;  Taxation,  {  & 

I.  NATVRE,  AOQXnSZnON,  AND 
EXTENT. 


Eiatate  or 


imtlon. 


In  Oeaeral. 


(5  (Or.)  Statutes  exempting  hbmesteads 
should  be  construed  to  canr  out  the  benefident 
policy  of  tile  Le8lBlatiire.r-ffrilaon  r.  Peteraon. 
136  P.  1187. 

(O)  Aeaalaltion  and  BatabllBltiuemt. 
1 45  (Wash.)  An  unacknowledged  declaration 
of  homestead  la  invalid  under  Rem.  &  BaX 
Code,  I  6Sa— Covert  v.  Burger,  186  P.  675. 

IV.  ABANPOyMENT.  WAIVER,  OK 
FOBFEITTTRE. 

I  167  (Or.)  Under  L.  O.  L.  |  223.  the  cmvpy- 
ance  of  a  homestead  to  the  debtor's  eon,  a  mi- 
nor, does  not  abrogate  the  homestead  right.— 
Wilson  V.  PeteiKm,  186  P.  1187. 

PROTECTION  AND  ENFOROEHENT 
OF  RIGHTS. 

I  193  (Or.)  The  notice  of  claim  of  homestead 
required  by  L.  O.  L.  |  224.  may  be  made  at 
any  tlmebrior  to  the  sale.— Wilson  v.  Peter- 
son, 186  F.  1187. 

HOMICIDE. 

See  Criminal  Law.  369.  404,  406,  417.  423. 
424,  448.  543.  706.  719,  778,  823.  1169;  De- 
scent and  Distribution^  61;  Indictment  and 
Information,  |  132;  Witnesses,  {{  268,  277, 
398 

X.  THE  HOBQCIDE. 

S  3  (Kan.)  A  "dangerous  weapon"  is  ordinari- 
ly denned  as  one  calculated  or  designed  to  in- 
flict death,  or  great  bodily  harm,  or  by  the  man- 
ner in  which  it  is  used  is  likely  to  produce  death 
or  great  bodily  hann.— State  v.  Bloom,  136  P. 
951. 

n.  BKITRDER. 

S  1 1  (Ariz.)  Under  Fen.  Code  1901.  S  172, 
defining  murder,  the  term  "malice"  comprehends 
more  than  iU  will,  hatred,  or  revenge^  and 
means  the  Intent  to  kill  a  human  bfing  without 
legal  justification  or  excuse,  and  under  cir- 
cumstances which  do  not  mitigate  the  crime  to 
manslaughter.— Bennett  v.  State,  136  P.  276. 

§  13  (Ariz.)  Where  accused  was  present  par- 
ticipating in  an  unprovoked  and  nnneoessary 
killing  of  two  offlcera  of  the  law.  premeditated 
design  and  criminal  intent,  from  which  malice 
might  be  inferred,  were  present.— Losano  v. 
State,  136  P.  864. 

S  18  (Kan.)  Although  an  instrument  Is  need 
with  the  assent  of  the  woman  to  procure  an 
abortion,  yet,  where  death  resnlts  the  common 
law  will  imply  maliee  and  tutM  the  petaon  so 
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UBiDS  such  iBstniment  guilty  of  mu^»,  E«ard- 
less  of  whether  she  was  presuant  with  a  <gi<* 
child  or  with  a  vitaliied  embryo.— State  r.  Har- 
ris, 136  P.  264. 

S  1 8  (Okl.Cr.App.)  Premeditated  desipi  to  ef- 
fect death  is  not  an  element  of  miirder  cunmit- 
ted  in  the  perpetration  of  a  felony.— Kay  v. 
State.  136  P.  980. 

m.  MAJrSLAirOHTEB. 

§55  (Cal.App.)  Where  accused  was  arrested 
by  a  police  officer  in  plain  clothes  who  did  not 
disclose  his  authority,  that  fact  will  not  reduce 
the  crime  from  mnrder  to  manslaughter,  where 
no  force  or  show  of  force  was  resorted  to  by  the 
poUceman.— People  v.  Bradley,  136  P.  955. 

166  (Kan.)  An  information  alleging  the  use 
of  a  certain  instrument  to  procaie  a  miscar- 
riage, not  medically  advised  to  be  necessary  to 
preserve  her  life,  resulting  in  her  death,  charges 
manslangbter  in  the  first  d^nee  nnder  Gen.  St 
1909,  «  5500.-Stete  T.  Harris,  186  P.  264. 

J  79  (Kan.)  The  Legislature  in  defining  "man- 
Blaughter"  in  the  third  degree  (Gen.  St.  1^0V'.^'' 
2506)  and  in  the  fourth  degree  (section  2514), 
wherein  practically  the  only  distinction  is  that 
the  kUUng  in  the  one  case  should  be  by  a  dan- 
gerous weapon,"  and  in  the  other  by  a  '  weap- 
on," recognized  the  distincaon  that  in  the  one 
case  the  weapon  should  i>e  dangerous  in  itself, 
and  in'  the  other  it  became  dangerous  only  as 
used.— State  v.  Bloom,  136  P.  951. 

V.  BZCV8ABIX  OB  JUSTIXTABLfi 
HOMICIDE. 

lilt  (CaLApp.)  Where  accused  was  arrested 
by  a  police  officer  in  plain  clothes  who  did  not 
disclose  bis  authority,  that  fact  will  not  justify 
accused  in  killing  the  officer,  who  used  no  force. 
—People  V.  Bradley,  136  P.  955. 

f  112  (Okl.Cr.App.)  For  self-defense  to  jus- 
tify a  homicide,  the  slayer  must  have  been  free 
from  fault  in  briuKing  on  the  difficulty.— Larry 
V.  State,  186  P. 

I  1 14  (OkLCr.App.)  A  kilting  done  in  mutual 
combat,  entered  into  willingly  with  knowledge 
of  the  probable  consequences,  cannot  be  Justi- 
fied on  the  groand  of  self-defense  unless  the 
slayer  refused  any  further  combat  and  retreated 
as  far  as  he  could  with  safety  t>efore  the  fatal 
shot  was  fired.— Larry  v.  State,  136  P.  596, 

VE.  IMBICTHENT  AITO  IHFOBBCATIOH. 

i  1 38  (Kon.)  Where  an  allegation  of  an  in 
formation  charging  manslaughter  by  an  attempt- 
ed abortion  alleges  that  an  instrument  was  used, 
it  need  not  allege  that  it  was  used  without  de- 
sign to  effect  death.— State  v.  Harris,  136  P. 


VH.  EVXDEHGE. 
(A)  pFMamptlOtiB  and   Burden    of  Proof. 

1 146  (Ariz.)  Where  the  evidence  shows  nei- 
tlier  mitigation  nor  justification, '  malice  will 
be  presumed.— Bennett  v.  State,  136  P.  276. 

(B)  AamlBStblUtr  In  General. 

{  173  (Arlz.>  On  a  trial  for  murdering  B.  In 
a  ficht  in  which  W.  was  also  killed,  evidence  as 
to  the  description  of  the  vraunds  on  both  bodies 
to  enable  the  jury  to  determine  whether  they 
•were  inflicted  by  the  same  instrument  and  the 
same  person  held  competent — Marinoni  v.  State, 
136  P.  626. 

g  174  (Cal.App.)  Evidence  that  defendant, 
shortly  after  the  killing,  which  he  claimed  was 
in  self-defense,  drew  his  revolver,  pointed  it 
at  himself,  and  when  it  was  taken  from  him 
said,  "I  couldn't  do  it,"  is  admissible.— People 
V.  Barrett,  186  P.  520. 


{  174  (Ok1.Cr.App.)  In  a  prosecution  for  mur- 
der, testimony  that  other  parties  jointly  Indicted 
with  the  defendant  had  been  hanged  by  a  mob 
was  improperly  admitted.— Wasbmood  v.  United 
States,  136  P.  184. 

§  188  (CaLApp.)  Defendant,  allying  self-de- 
fense, may  not,  to  show  the  reputation  of  de- 
ceased as  a  violent  man,  show  he  was  in  the 
habit  of  swearing,  talked  too  much,  and  called 
one  of  the  boys  a  Ilat.— People  v.  Barrett,  136 
P.  620. 

(K)  WelBht  nnd  BnfHclemcy. 

$234  (Ariz.)  Evidence  held  sufficient  to  sup- 
port a  conviction,  though  no  eyewitness  saw 
accused  strike  deceased.— Marinoni  v.  State,  136 
P.  626. 

§  253  (CaLApp.)  Evidence  held  sufficient  to 
support  the  conviction. — People  v.  Bradley,  136 
P.  955. 

§253  (OkLCr.App.)  Evidence  held  to  sustain 
a  verdict  asmssing  the  death  penal^  for  mur- 
der.—Henry  T.  State.  1S6  P.  982. 

S255  (Okl.Cr.App.)  Evidence  held  to  sustain 
conviction  of  manslaughter  in  the  first  degree. — 
Narcome  v.  State,  136  P.  783. 

VIXI.  TBIAI.. 
(B)  Questions  for  Jnrr- 

&2S8  (Ariz.)  In  a  prosecution  for  homicide, 
evidence  held  sufficient  to  take  the  case  to  the 
jury.- Losano  v.  State.  136  P.  864. 

i  269  (Ariz.)  On  the  evidence  In  a  prosecu- 
tion for  homicide,  held,  that  the  question  of 
malice  aforethooi^t  was  for  the  jury.— Bennett 
v.  State,  136  P.  276. 

(O)  InHtrnctlona. 

1 289  (Okl.Cr.App.)  Where,  in  a  prosecution 
for  murder  in  an  attempt  to  take  whisky,  there 
was  no  evidence  that  the  whisky  was  kept  for 
an  unlawful  purpose,  it  was  not  error  to  in-' 
struct  that  a  person  would  be  guilty  of  robbery 
if  he  took  whisky  from  the  immediate  presence 
of  the  person  killed  against  his  will  by  force  or 
fear.— Ray  v.  State.  1^  P.  98a 

1300  (CaLApp.)  It  was  proper  to  Instruct, 
where  defendant  claimed  self-defense,  as  to  the 
powers,  duties,  and  authority  of  deceased,  act- 
ing chief  of  police,  as  superior  officer  of  de- 
fendant, a  policeman.— Pe<^e  v.  Barrett,  136 
P.  620. 

There  being  evidence  that  the  last  and  fatal 
shot  was  fired  after  deceased  had  fallen,  an 
instruction  that  if  the  jury  were  satisfied  of 
this,  and  that,  nnder  the  circumstances  as  they 
then  appeared  to  defendaut  as  a  reasonable 
man,  he  no  longer  had  cause  for  fear,  it  would 
justify  a  conviction,  was  proper. — Id. 

g  300  (Okl.Cr.App.)  Where  accused  was  the 
aggressor  and  without  justification,  and  there 
was  no  proof  that  he  had  withdrawn  from  the 
controversy,  refusal  to  submit  the  issue  of  self- 
defense  was  not  error.— Ray  v.  State,  136  I*. 
980. 

8  307  (Kan.)  On  a  trial  for  murder  In  the 
first  degree,  instructions  should  be  given  on  ev- 
ery crime  included  in  such  charge  of  which  there 
is  any  eviden(x.— State  v.  Bloom,  136  P.  951. 

S  309  (Kan.)  Where  there  was  evidence  that 
the  only  weapon  in  defendant's  possession  at  the 
time  of  the  difficulty  was  a  penknife,  it  was  er- 
ror to  refuse  an  instruction  defining  manslaugh- 
ter in  the  fourth  degree.— State  v.  Bloom,  136  P. 
951. 


g  309  (Okl.Gr.App.)  Where  the  evidence  show* 
ed  an  attempt  to  perpetrate  a  robbery  or  oth- 
er felony,  fulnre  to  submit  the  issue  of  man- 
slaughter was  not  error.— Ray  v.  State,  136  P. 

980. 
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X.  APPEAI.  Ain>  ERROR. 

1332  (Arlc)  In  a  prosecution  for  homicide, 
wfaere  a  oonviction  waa  had  on  Bbarply  conflict- 
ing evidence,  the  verdict  will  not  be  disturbed 
on  appeal,  especially  where  the  trial  court  re- 
fused a  new  trial.— Losano  v.  State,  136  P.  864. 

1 340  (CaLApp.)  Any  etror  in  instructionB  as 
to  murder  in  the  first  degree  was  barmleos ;  the 
conviction  having  been  of  mandanghter^People 
V.  Barrett,  136P.  520. 

$341  (Okl.Cr.App.)  Failure  to  instruct  pur- 
suant to  Rev.  Laws  1910,  S  S902,  relative  to  the 
burden  resting  on  defendant  in  a  murder  case 
to  prove  mitiffadon  or  justificatim,  bting  error 
in  defendant's  favor,  is  harmless.— Kin^id  T. 
State,  136  P.  779. 

HOSPITALS. 

See  Master  and  Servant,  S  260%. 

HUMANITARIAN  DOCTRINE. 

Set  Negligence,  S  83. 

HUSBAND  AND  WIFE 

See  Adultery;  Appeal  and  Error,  f  lOSO;  De- 
scmt  and  DistribntioD,  S  51;  thvorce;  E<vi- 
denoe,  H  271,  273;  Executors  and  Administrn- 
torSL  S  130;  Fraudulent  Conveyances.  {  300; 
WUU,  I  116;  Witnesses.  8  56. 

VI.  ACTIOK8. 

i  221  (Waah.  Under  Rem.  &  Bal.  Code,  1 181, 
husband  held  a  necessary  party  to  a  married 
woman's  action  for  damages  for  an  Indecent 
assault— Schneider  v.  Biberger,  136  P.  701. 

Under  Rem.  &  Bal.  Code,  8  181,  wife  held 
not  living  separate  and  apart  from  her  husband 
at  the  time  of  an  assault  upon  her,  where, 
though  then  reaidtng  with  her  parents,  she,  a 
week  subsequent  thereto,'  returned  to  her  hus- 
band, where  she  lanained  until  she  later  com- 
menced am  action  for  divOTce.— Id. 

vn.  coMmnriTT  fbopebtt. 

S  260  (Wash.)  A  canse  of  action  for  an  inde- 
cent assault  upon  a  married  woman  arising  dur- 
ing the  existence  of  the  marriage  was  commu- 
nity property.— Schneider  v.  Biberger,  136  P. 
701. 

1263  (GaLApp.)  Evidence  of  plaintiff,  claim- 
ing land  standing  in  his  wife's  name  was  cora- 
mnnit?  property,  having  earned  money,  under 
contract  with  hia  wife.  In  buying  and  selling 
land  .for  her,  and  by  reason  of  attending  to  her 
lands  having  neglected  his  business,  is  admis- 
sible to  rebut  any  inferesce  from  drfendants 
showing  he  earned  little  from  his  bn^nesa. — 
Eaton  V.  Locey,  136  P.  534. 

On  the  issue  whether  land  standing  In  the 
name  of  plaintiff's  deceased  wife  was  their  com- 
munity property  or  her  separate  property,  her 
statement  to  a  third  person  that  plaintiff  had 
used  money  belonging  to  her  to  buy  stocks  for 
himself  is  immaterial. — Id. 

{264  (CaLApp.)  Evidence  held  to  show  that 
property  in  a  wife's  name  at  her  death  was 
bought  and  paid  for  out  of  their  community 
funds.— Eaton  v.  Locej.  130  P.  534. 

Evidence  held  siifficiont  to  overcome  thtr  pre- 
sumption, under  Civ.  Code,  fi  104,  that  title  was 
thereby  vested  in  her  as  her  separate  property 
or  that  plaintiff  intended  the  conveyance  as  a 
gift  to  her. — Id. 

Ji270  (Wash.)  Where  a  wife  conducted  a  ho- 
,  with  power  of  attorney  from  her  husband  to 
do  so  and  to  sell  and  dispose  of  the  business,  and 
in  selling  the  same  a  cause  of  action  arose  in 
favor  of  the  transferees,  they  were  entitled  to 
judgment  over  against  both  husband  anri  wife, 
enforceable  against  the  commuuity. — Grute-Uan- 
kin  Co.  v.  Btownell,  136  P.  145. 

1270  (Wash.)  Where  a  cause  of  action  for 
assault  constituting  communis  property  was 


not  awarded  to  the  wife  a  subsequent  divtnce 
decree,  held,  that  It  became  comnton  property  of 
the  husband  and  wife,  and  a  aoit  thereon  oonUl 
not  be  maintained  by  the  vUe  alon&— Schneider 
T.  Biberger,  186  P.  701. 

Vm.  ■BPABATlOlf  AJTD  SEFARATB 
KAXlTTElfAHOB. 

f  283  (Or.)  Tbe  proceeding,  under  Xi.  O.  L.  H 
7040-7042,  lor  an  order  on  a  husband  for  aap- 
port  of  his  wif&  being  essentially  cQuitable  in 
its  nature,  a  wife  living  separate  from  her  hus- 
band, through  fault  of  both,  may  not  have  such 
an  order.— Ivanhoe  v.  Xvanhoe,  136  P.  ZL 

nC  ABAITDOIfMEirr. 

1 303  (Kan.)  The  Desertion  Act  is  a  supple- 
ment to  other  remedies  for  enforcing  a  hus- 
band's duty  to  Bopport  his  wife,  and  is  remedial 
in  purpose,  and  is  to  be  Uberalb'  interpreted, 
though  it  provides  a  severe  penalty. — State  r. 
Waller,  136  P.  215. 

As  used  in  the  Desertion  Act,  providing  for 
the  punishment  of  a  husband  who,  without  just 
cause,  fails  to  provide  for  the  maintenance  oi  his 
wife  ''in  destitute  or  necessitous  circumstances," 
the  phrase  quoted  covers  not  only  primitive 
physical  needs  but  those  things  which  are  nec- 
essary to  the  particnlar  person  lett  witiioat 
support— Id. 

S  304  (KanO  In  a  prosecution  under  the  De- 
sertion Act  for  nonsupport  of  a  wife,  it  is  no 
defense  that  the  necessaries  of  life  are  furnished 
the  wife  by  her  own  labor  or  by  sympathising 
relatives,  friends,  or  strangers,  so  that  she  does 
not  in  fact  suffer  from  the  privation. — State  v. 
WaUer,  136  P.  215. 

{314  (Kan.)  Where,  in  a  prosecution  under 
tbe  Desertion  Act,  it  appeara  that  the  wile  turn 
a  separate  estate,  the  question  whether  In  view 
of  such  estate  she  is  "in  destitute  or  neceesitoos 
circumstances"  is  one  of  fact  for  the  Juttw — 
State  V.  Waller,  136  P.  215. 

IMBECILES. 

See  Insane  (Persons. 

IMPEACHMENT. 

See  Witnesses.  fS  330-406. 

IMPLICATION. 

See  Statntea.  ^  158,  U9. 

IMPLIED  CONTRACTS. 

Sea  Woric  and  I^bor. 

IMPRISONMENT. 

See  Escape. 

IMPROVEMENTS. 

See  Himielpal  GoiporationB,  ff  294-e3a 

INCOMPETENT  PERSONS. 

See  Inaane  Persons. 

INDEMNITY. 

See  Guaranty;   Principal  and  Surety;  Sher- 
iffs and  Constables,  8f  90,  92. 

S'I3  (Or.)  Where  a  traveler  recovered  dam- 
ages against  a  city  for  personal  iojuries  from 
a  defect  in  a  street  crossing,  the  city  could 
recover  over  against  the  street  railway  oom- 
pany  whose  nonperformance  of  Ita  dot^  was 
the  efficient  and  primary  cause  of  the  injury. — 
City  of  Astoria  v.  Astoria  ft  O.  B.  B.  Ca,  186 
P.  645. 

A  city  entitled  to  indemnity  from  a  street 
railroad  company  u  the  party  prfanaillj 
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ble  for  persoDal  injatiea  to  a  traveler  could 
recover  for  tbe  necesaary  costs  and  attorney's 
fees  in  defending  tbe  action  in  which  such 
recovery  was  had. — Id. 

I  14  (Or.)  In  an  action  by  a  city  against  a 
street  railroad  compaDy  to  recover  damages 
paid  and  expenses  incarred  in  an  action  by  a 
traveler  for  personal  injuries  from  a  defective 
street  crossing,  tbe  judgment  against  the  city 
is  coDclusive  of  the  facts  thereby  establisiied,  if 
the  latter  was  notified  of  tlie  fomer  action. — 
City  of  Astoria  Astoria  A  O.  R.  B.  Co.,  186 
P.  64fi. 

Notice  of  suit  instituted  against  a  city  for 
personal  injnriea  from  a  defective  street  cross- 
uig,  given  before  trial  to  the  street  railroad 
company  primarily  liable  tiierefor.  htiU  legally 
suffldeot— Id. 

INDEPENDENT  CONTRACTORS. 

8m  Master  and  Servant.  H  284,  816-329. 

VIDIANS. 

1 13  (OU.)  ConrtB  of  equity  have  jurisdiction, 
after  the  Commission  to  the  Five  Civilized 
Tribes  and  the  Secretary  of  the  Interior  have 
exhausted  their  jurisdiction,  to  determine  wheth- 
er tbe  ConimissioD  or  Sec^tary  has  failed  to 
allot  land  to  a  Cherokee  citisen  entitled  to  same. 
— Hamage      Martin,  136  P.  154. 

Whether  there  is  any  evidence  to  sustain  a 
finding  of  fact  in  a  contest  before  tbe  Com- 
mission to  the  Fi¥e  Civilised  TrUws  and  the 
Secretary  of  the  Interior,  involving  the  rights 
of  two  Indians  to  select  certain  lands,  is  a  ques- 
tion of  law,  and  an  errco-  in  that  respect,  result- 
ing  in  the  issuance  of  a  patent  to  the  wrong 
part^  may  be  remedied  in  equity. — ^Id. 

Evidence  in  a  contest  before  the  Commission 
of  the  Five  Civilized  Tribes  and  the  Secretary 
of  the  Interior  held,  on  review  in  equity  in  a 
state  court,  to  sustain  their  findings  ttuit  the 
Indian  to  whom  a  patent  was  issu^  had  such 
an  interest  in  the  improvements  thereon  as  en- 
titled her  to  select  the  lands  in  controversy  as 
her  allotment,  under  Act  Cons.  July  1,  lw2,  I 
ll.-Id. 

i  13  (Okl.)  The  father  of  a  minor  allottee  as 
natural  guardian  cannot  contract  concerning  the 
minor's  land.— Geinne  v.  Stewart,  130  P.  411. 

1 15  (Okl.)  Where  a  minor  Creek  Freedman 
sold  his  surplus  allotment  to  O.,  who  went  in- 
to possession,  and  after  reaching  majority  again 
sold  the  land  to  S.  in  violation  of  champerty 
sUtute  (Rev.  Laws  1910,  1  2260),  held,  that  S. 
and  his  assignor  coald  not  maintain  an  action 
to  quiet  title  against  C,  who  was  in  possession 
at  the  time  of  the  second  sate.— Oklahoma  Trust 
Co.  T.  Stein,  136  P.  746. 

115  (Okl.)  That  a  Cherokee  Indian  was  un- 
able to  return  the  consideration  received  for 
leases  and  a  mortgage  given  during  minoriUr  on 
tais  allotted  lands  did  not  deprive  him  of  his 
right  to  rescind  upon  attaining  his  majority, 
though  the  instruments  were  made  after  Act 
Cong.  May  27,  1908,  c.  199,  35  Stat  312,  re- 
moving restrictions  npon  alienation  of  (Ulotted 
lands.— Coody  v.  Coody,  136  P.  754. 

S3«  (OkL)  Sev.  Laws  1910,  {  2260,  making 
ft  a  misdemeanor  for  a  person  to  convey  laud 
where  be  or  his  privies  have  not  had  poflKORSion 
or  exercised  certain  possessory  rights  within  a 
year,  held  to  apply  where  the  grantor  is  an 
Indian  allottee.— -Oklahoma  Trust  Co.  t.  Stein, 
136  P.  746. 

INDICTMENT  AND  INFORMATION. 


See  Extradition,  S  36;  Forgery, 
icide,  I  138;  Larceny,  f  40;  . 
6;  Rape,  f  34:  Sodomy,  It  5. 


29,80;  Hom- 
ness.  Si  6, 


IT.  TSUXO  AWP  FORMAL  BEQUI- 
■ITES  OF  nfFOBMATIOH  OR 
COMPLAINT. 

148  (Kan.)  That  an  information,  entitled 
"State  of  Kansas,  County  of  C— ss:  In  tbe 
IKstrict  Court  of  said  County  and  State,"  faU- 
ed  to  name  the  place  where  tbe  information 
was  filed,  as  required  by  Laws  1901,  c.  156.  H 
1,  2,  where  the  court  was  held  in  two  places, 
heJd  not  to  invalidate  it.--SUte  v.  Bland,  136 
P.  947. 

V.  BEOmSITEl  Aim  B17FFICIENCT 
OF  ACOUBATION. 

{82  (Okl.Cr.App.)  In  view  of  Rev.  Laws 
1910,  I  6878,  authoring  separate  trials,  sep- 
arate informations  may  oe  filed  against  joint 
ofTenders  held  for  the  commission  of  a  smgle 
crime.— Chappelear  v.  State,  136  P.  978. 

1 86  (Kan.)  Under  Gen.  St  1909.  |  6686. 
subd.  2,  an  information  for  forgery  was  not  in- 
sufficient because  it  stated  liie  place  of  the  of- 
fense only  in  the  opening  sentence.- State  v. 

Stickler,  136  P.  329. 

1  108  (Kan.)  Under  Gen.  SL  1909.  |  6685. 

subd.  4,  relatit'e  to  the  sufficiency  of  Informa- 
tions, an  information  for  forgery  was  not  de- 
fective for  failure  to  allege  the  statute  under 
which  accused  was  prosecuted,- State  v.  Stick- 
ler, 136  P.  329. 

I  122  (Okl.Cr.App.)  An  information  is  not 
open  to  the  objection  tiiat  it  varies  from  the 
preliminary  complaint,  where  tbe  charges  made 
in  tbe  two  instruments  are  sabstantiaDy  the 
same.— Chappelear  v.  State,  136  P.  97a 

VI.  JOINDER  OF  PARTIES.  OFFENSES, 
AND  COUNTS.  DUPUOITT,  . 
AND  ELECTION. 

I  124  (Or.)  The  parties  to  the  offeofie  of  lewd 
and  lascivious  cobabitatim  may  be  indicted 
separately.— State  v.  Naylor,  136  P.  889. 

1 125  (Ariz.)  An  indictment  cbars^g  more 
than  one  offense  is  bad  for  duplicity.— Crowell 
V.  State,  136  P.  279. 

i  132  (Colo.)  Undc-r  an  information  charging 
an  assault,  an  assault  with  a  deadly  weapon 
with  intent  to  commit  bodily  Injury,  and  an  as- 
sault with  intent  to  murder,  where  It  appeared 
that  the  different  counts  were  not  distinct  of- 
fenses, but  related  to  a  single  assault  charged 
to  have  been  committed  in  different  ways,  tbe 
state  was  not  required  to  elect  npon  which 
count  it  would  proceed.— Rice  v.  People,  136  P. 

74.  

VIU.  AMENDMENT. 

S  159  (Kan.)  Under  Gen.  St.  1909,  X  6647 
(Code  Cr.  Proc.  S  72),  authorizing  amendments, 
an  information  charging  that  property  was  "un- 
lawfully and  feloniously  taken,"  and  that  rob- 
bery was  committed,  may  be  amended  so  as  to 
show  the  ownersbip  of  tbe  property. — State  v. 
Moberly,  136  P.  324. 

S  161  (OkLCr.App.)  By  leave  of  court,  an  in- 
formation may  be  amended  as  to  matters  of 
substance  or  form,  after  a  plea  of  not  guilty 
and  before  trial  has  begun.— Chappelear  v. 
State,  136  P.  978. 

XL  WAIVER  OF  DEFECTS  AND  OB- 
JECTIONS, AND  AIDER  BT 
VERDICT. 

8  196  (Colo.)  That  no  lawful  preliminary  ex- 
amination was  bad,  and  that  there  was  no 
affidavit  verifying  the  information  or  upon 
which  it  was  or  could  be  based,  were  only  ir- 
regularities and  not  jurisdictional  and  were 
waived  by  the  filing  of  a  plea  to  the  merits  be- 
fore motion  to  quaiu^Lafiey  v.  People,  136  P. 
1031. 


For  eases  in  Dee.  Dig.  A  Am.  Dig.  Key  No.  aeries  k  lnd«**"  ■setton  (D  NUUBER 

Digitized  by  Google 


136  FAOIFIO  BEIPORTER 


1252 


INEVITABLE  ACCIDENT. 

See  Trial.  I  252. 

INFANTS. 

See  Bastards;  XMvonM,  U  296,  824 :  Gnardlan 
and  Ward;  Indiaiw,  H  13.  IS;  Parent  and 
CbUd. 

INFORMATION. 

See  Indktmoit  and  Information. 

INJUNCTION. 

See  Appeal  and  Error,  81  781,  1201 ;  Logs  and 
Logging;  Schools  and  School  Diatricts,  |  3.11. 

L  NATURE  ANB  OKOVJXDM  HI  OEN- 

(Bl  GrowdB  of  IlAllef. 

{24  (Or.)  Where  the  enjoining  of  a  particu- 
lar act  might  serioasly  affect  the  public,  the 
injunction  is  usually  denied,  bo  that,  at  the 
suit  of  a  millowner,  the  diversion  by  a  city 
of  water,  at  a  point  above  the  miUway,  which 
might  be  need  for  drinking  purpoaes  or  for  the 
extinguishment  of  fireB  would  not  be  enjoined. 
— Bootb-Kelty  Lumber  Co.  v.  City  of  Eugene, 
136  P.  29. 

n.  aUBJTECTB  OF  PROTECTION  AND 
RELIEF. 

(O)  Contracts. 

1 60  (Okl.)  A  teacher  cannot  enjoin  a  school 
board  from  discharging  him  in  violation  of  hia 
contract;  he  having  ao  adequate  remedy  at 
law  by  action  (or  salary  or  damages.— Oreer 
V.  Austin,  138  P.  590. 

(Bb  PBbll«  Ofllaors  and  BosrdM  and  Hn- 
nlelpalitlea. 

f  79  <Kan.)  A  road  overseer's  exercise  of  dis- 
cretion in  constructing  drains  In  public  hiKh- 
ways  cannot  be  controlled  by  injunction  ia  the 
absence  of  fraud  or  bad  faith.— Marts  v.  Free- 
man, 136  P.  943. 

IT.  7REUMINART  AND  INTERLOOU- 

TORT  INJUNCTIONS. 
(A)  Orommda  and  Proeeedliiv«  to  Procure. 

I  143  (Kan.)  Gen.  St  1909,  S  5847  (Code  Civ. 
Proc.  I  253)  providing  that  an  injunction  shall 
not  be  granted  agahwt  a  person  who  haa  an- 
swered, unless  upon  notice,  does  not  require  no- 
tice preliminary  to  the  issuance  of  a  restrain- 
ing order  collateral  and  Incidental  to  a  suit  to 
quiet  title.— Juhlin  v.  Hutchings,  136  P.  942. 

IN  PAIS. 

See  Etatoppd. 

INQUEST. 

See  Witnesses,  |  393. 

INSANE  PERSONS. 

See  Criminal  Law,  S  331;  Limitation  of  Ac- 
tions, H  11.  74. 

V.  PROPERTT  AND  CONVETAN0B8. 

!  63  (Kan.)  The  statutes  relative  to  the  asy- 
lum for  feeble-minded  (Gen.  St.  1909,  |  8444 
pt  aeq.)  do  not  contemplate  a  charge  for  main- 
tenance against  the  estates  of  ininate8.>-State 
T.  Moore,  136  P.  233. 

According  to  the  legislative  policy,  the  es- 
tate of  an  inmate  of  an  asylum  cannot  be 
charged  with  the  expotiae  of  hia  maintenance 
therein,  where  the  institution  is  educational  in 
character  though  only  a  small  number  of  its 
inmates  are  In  fact  capable  of  receiving  in- 
struction.— Id. 

Where  an  inmate  of  an  aaylnm  for  imbeciles 
is  transferred  to  a  state  insane  asylum,  his 
estate  may  be  charged  with  his  maintenance 


in  the  latter  place,  though  ttie  requirements  of 
law  have  not  been  complied  with  In  his  com- 
mitment thereto.— Id. 

Where  an  inmate  of  the  asylum  for  feeble- 
minded ia  transferred  to  a  state  insane  asylum 
and  later  retransferred  to  an  asylum  for  feeble- 
minded, his  estate  cannot  be  charged  with  his 
maintenance  after  the  retranefer.  though  the 
letransfer  has  been  irregularly  made. — Id. 

Gen.  St  1909,  ||  8457,  8459,  providing  that 
the  estate  of  an  Inmate  of  the  State  Home 
for  Feeble-Hinded  shall  be  chawed  wltb  the 
expense  of  his  maintenance,  whi(»  may  b«  re- 
covered by  the  state  "at  any  time,"  does  not, 
by  the  use  of  the  phrase  quoted,  authorise  the. 
state  to  demand  reimbursement  for  expenses 
incnrred  pzior  to  ita  enactment.— U. 

INSOLVENCY. 

See  Bankniptcy;    Witnesses,  |  3St2, 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  SI  778-833;  Trial, 
H  lfla-296. 

INSURANCE. 

See  Appeal  and  Error,  S  882;  Gonstitntional 
Law,  1  70:  Evidence,  H  317,  370,  471;  In- 
terest,  S  19;  Trial,  {  4S. 

XL  nTBURANOE  COMPANIES. 
(A)  Stoek  CompaBflcB. 

S  35  (Wash.)  Evidence  hHd  to  warrant  a  find- 
ing that  the  secretary  and  general  manager  of 
an  insurance  company  obtained  a  secret  profit 
for  n^otiating  a  contract  for  the  reinsurance 
of  the  company's  risks  in  another  company, 
and  tiiat  such  commission  was  in  compensation 
for  services  in  establishing  the  reinsurer  in 
Washington  and  looking  after  the  ri8ks.-^ahns 
V.  Arizona  Fire  Ins.  Co.,  136  P.  120. 

Where  the  secretary  and  general  manager  of 
an  iosnranee  company  obtained  a  secret  com- 
mission in  connection  with  the  reinsuring  of 
the  company's  risks  by  another  company  to  the 
knowledtw  of  the  latter,  both  were  liable  there- 
for to  the  reeeiTer  of  the  company  whose  tiska 
were  rdnsored.— Id. 

V.  THE  CONTRACT  IN  GENERAL. 
(B)  ConsirnfstloB  mad  Operation. 

S  146  (ColoAmk)  A  contract  of  fire  insurance 
will  be  given  the  construction  which  is  moat 
probable  and  natural  under  the  circumstances. 
80  as  to  attain  the  object  the  parties  had  in 
making  it.— German-American  Ins.  Co.  t.  Mes- 
senger, 136  P.  478. 

S  165  (Colo.App.)  Under  the  terms  of  a  fire 
insurance  policy  on  a  farm  implement  business 
and  goods  in  Uie  ysrd,  held,  in  view  of  the  in- 
sured's offer  to  take  the  insurer's  agent  over  to 
see  the  goods  on  a  vacant  iot  diagonally  across 
from  luB  building,  that  a  separator  oo  such 
lot  was  included  In  the  policy.— German-Amer- 
ican Ins.  Co.  V.  Messenger,  136  P.  478. 

XH.  RISKS  AND  CAUSES  OF  LOSS. 
(B)  Insnraace  oC  Property  M^d  Tltleo. 

1 424  (Colo.)  A  policy  covering  breskage  of 
glass  in  a  building  covered  loss  by  breakage  by 
the  wroi^ul  act  of  a  third  person.— Weaver 
V.  New  Jersey  Fidelity  &  Plate  Glass  Ins.  Cob, 

136  P.  im 

Xm.  EXTENT  OF  LOSS  AND  TJftBfT>. 
ITT  OF  INSURER. 
(B)  laaamaoe  of  Property  amd  Title*. 

S  507  (Km.)  Where  a  policy,  insuring  owner 
of  a  building  against  loss  of  rent,  provided 
that  if  the  owner  should  not  rebuild  the  loss 
flhould  be  determined  by  the  time  necewsry  for 
rcbuildins,  the  loss  waa  to  be  computed,  where 
the  building  could  not  be  rebuilt,  without  con- 
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sidering  loss  of  time,  time  for  remoT&l  of  debris, 
or  del^  incident  to  iDctement  weather. — Amnse- 
xnent  syndicate  Co.  t.  Milwaokee  Hediaiilca' 
Ins.  Co.,  186  P.  941. 

Xm.  PATMElfT  OR  DISOHABOE. 
CONTHIBimON.  Ain>  SUB- 
B06ATI0K. 

1 803  (Colo.)  Generally  a  recovery  by  insure 
cd  from  a  third  person,  causing  a  loss  of  tbe 

Sroperty  insured,  releases  the  insurer  from  lia- 
ility.— Weaver  v.  New  Jersey  Fidelity  &  Plate 
Glass  Ins.  Co.,  136  P.  1180. 

8  606  (Colo.)  Where  an  insurer  indemnifies 
Insured,  with  full  knowledge  an  antecedent 
settlement  between  him  and  a  third  person 
causing  the  injury,  the  insurer  cannot  recover 
of  the  insured  under  the  subrogation  clause  of 
the  contract — Weaver  v.  Mew  Jersey  Fidelity  A 
Plate  Glass  Ina.  Co.,  1S6  P.  USO. 


E.  KDTVAI.  BENEFIT  XXWOBAXCE, 
(A)  CovpoMtlOMB  mn<  AssoclstlsiiB. 

1 695  (Colo.AppO  It>  absence  of  statute,  in- 
surance companies  may  limit  the  authority  of 
their  agents,  and  an  applicant  dealing  with  an 
uKent  whose  authority  is  expressly  limited  by 
the  application  cannot  take  advantage  of  any 
act  of  tbe  agent  in  excess  of  such  limited  author- 
ity.—Modern  Woodmen  of  America  v.  Interna- 
tional Trust  Co.,  136  P.  806. 

g  699  (Or.)  In  an  action  against  defendant, 
which  has  assumed  tbe  obligations  of  a  frater- 
nal order,  plaintiff  is  not  bound  to  prove  the 
terms  of  tne  contract  between  defendant  and 
the  order.— Spande  v.  Western  Life  Indemnity' 
COy  136  P.  1180. 

Kvidence  held  sufficient,  as  against  a  motion 
for  nonsuit,  to  show  the  aaaamptlon  by  defend- 
ant (HC  the  oblinitions  of  the  order  which  issued 
a  benefit  certificate. — Id. 

Defendant,  assuming  the  obligations  of  a  ben- 
efit certificate '  for  tbe  payment  of  one  aasess- 
mentt  not  exceeding  fZflOO,  has  the  bniden  of 
showing  that  an  assessment  wUl  produce  less 
than  $2,000.— Id. 

A  company  which  has  assumed  a  benefit  cer- 
tificate, and  has  accepted  dues  from  month  to 
month,  cannot  assert  that  its  oontxact  ia  ultra 
Tires.— Id. 

(B)  The  Contract  In  Oencr»l. 

S  724  (ColcApp.)  Statements  made  to  one 
authorized  by  a  fraternal  benefit  society  to  or- 
ganize a  local  camp  as  to  insured's  habits  held 
mere  opinions,  and  not  to  charge  the  agent  with 
the  duty  of  investigating  the  extent  of  insured's 
indulgence  in  intoxicants.- Modem  Woodmen  of 
America  v.  Interaatioi^l  Trust  Co.,  136  P.  806. 

Where  insured's  misrepresentations  to  tbe  so- 
liciting agent  of  a  fraternal  association  were 
willful,  the  fact  that  tbe  agent  knew  that  insur- 
ed's statements  were  not  true  would  not  estop 
tbe  company  from  avoiding  the  certificate  up- 
on that  ground.— Id. 

§728  (Oolo^App.)  In  absence  of  statutes,  in- 
surance contracts  are  construed  by  tbe  same 
rales  as  other  contracts,  in  order  t»  effectuate 
the  intention  of  the  parties. — Modem  Woodmen 
of  America  v.  International  Trust  Co.,  136  P. 
806. 

(D)  Forfeiture  or  Sospenelon. 

1756  (Colo.App.)  A  fraternal  benefit  compa- 
ny need  not  tender  a  return  of  the  premiums  in 
order  to  forfeit  a  certificate  on  the  ground  of 
willful  misrepresentations  by  insured  in  his 
application  as  to  his  intemperate  habits,  thottgh 
assessments  mast  be  retumed  on  forfeiture  in 
case  of  an  unintentional  breach  of  warranty.— 
Modem  Woodmen  of  America  v.  International 
Trast  Ca,  136  P.  S06. 


(F)  Aetloaa  for  Benellte. 

1819  (Colo.App.)  Evidence  held  to  show  that 

tbe  use  of  intoxicants  by  insured,  who  repre- 
sented he  did  not  regularly  use  them,  was  such 
that  no  conaerratlve  insurance  society  would 
have  accepted  him  with  knowledge.— Modem 
Woodmm  of  America  International  Trust 
Coy  136  P.  806. 

Evidence,  held  not  to  show  that  defendant's 
agent  who  assisted  In  orgamziDg  the  local  so- 
ciety had  knowledge  of  insured  s  intemperate 
habits.— Id. 

Evidence,  in  an  action  on  a  fraternal  l>enefit 
policy,  held  not  to  show  that  one  who  solicited 
insured's  application  and  forwarded  it  to  the 
general  offices  had  authority  to  organize  a  local 
society,  or  to  do  more  than  to  select  tbe  examin- 
ing physician  and  solicit  and  forward  applica- 
tions.—Id. 

INTENT. 

See  Statutes,  H  181,  217,  241;  Traata,  |  70. 

INTEREST. 

See  Bankruptcy,  fi  168;  Courts,  1  261;  Em- 
inent Domain,  9S  148,  263;  Mnnldpal  Cor- 
porations, i  518;  Usury. 

I.  HIOHTS  AND  T.TABTT.lTIEl  IN 
OENSBAI.. 

I  19  (Wash.)  Upon  rendering  a  judgment  for 
an  insurance  company  for  a  balance  due  on 
premiums,  interest  should  be  allowed  on  the 
amount  of  the  judgment  from  tbe  time  the  poli- 
was  canceled.— Gasnalty  Co.  of  America  v. 
Beattie,  136  P.  llfiS. 

U.  RATE. 

1 33  (Kan.)  Contract  rates  of  interest  not  ex- 
ceeding 10  per  cent  per  annum  will  be  allow- 
ed by  the  court.— Holmes  v.  Holt,  136  P.  246. 

INTERSTATE  COMMERCE. 

See  Gommerca.  ■ 


INTOXICATING  LIQUORS. 


See  Constitutional  Law, 
{  7;  Money  Receired,  1 6; 
k  94,  77;  Trial,  H  ^  2S6. 


Licenses, 
Statutes, 


IV.  LI0EN8E8  AND  TAXES. 

1 48  (Wyo.)  A  dty  is  not  given  any  power  as 
to  the  issuance  of  a  county  flquor  license  either 
by  Laramie  City  Charter  (Comp.  St.  1910,  f 
1440),  giving  the  city  council  power  to  license 
and  regulate  the  sale  of  Intoxicants  within  the 
city  in  addition  to  the  counlv  license  therefor, 
and  requiring  it  to  collect  a  licensee  fee,  or  by 
Comp.  St.  1910, 11  2832,  2838,  requiring  a  coun- 
ty license.— SUte  v.  Smart,  136  P.  452. 

i  101  (Wyo.)  Comp.  St.  1010,  f{  2832,  2838, 
providing  for  the  licensing  of  the  bnsiness  of 
selling  intoxicants,  merely  protects  the  licensee 
from  punishment  for  an  act  which  would  other- 
wise oe  unlawful.— State  v.  Smart,  136  P.  45:^. 

A  county  liquor  license  ia  issued  subject  to 
the  general  law  of  tbe  state  and  does  not  pro- 
tect tbe  licensor  from  violations  of  such  law. 

-Id.   

VI.  OFFENSES. 

S  145  (Colo.)  Rev.  St.  1008,  i  1805,  prohibit- 
ing the  sale  of  liquors  in  every  saloon,  bar,  or 
other  place  after  midnight  and  on  Sunday,  held 
to  include  a  regular  restaurant,  where  liquors 
were  Bold  to  guests  for  consumption  with  their 
nipals.— Lendholm  v.  People,  136  P.  70. 

The  character  of  a  place  where  intoxicating 
liquors  are  sold  is  fixed  for  the  purpose  of 
regulating  such  traffic  by  what  habitually  takes 
place  there,  and  not  by  the  name  of  tiie  place, 
— Id. 
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vm.  oRiMiNAi.  FBOSEGirnoirs. 

1 233  (Kan.)  Exhibits  showing  shipments  of 
liquor  consignors  to  themselTes,  with  direc- 
tloDB  to  notify  one  of  their  clerks,  held  prop- 
erly admitted  in  evidence,  where  it  was  shown 
that  sach  clerks  directed  a  carrier  to  deliver 
the  shipment  to  a  drayman  who  delivered  them 
to  defendant— State  t.  Sexton.  136  P.  901. 

INTOXICATION. 

See  Deeds,  S  G8. 

IRRIGATION. 

See  Waters  and  Water  Courses,  ||  224,  247. 

ISLANDS. 

See  Navigable  Watere,  {  42. 

JOINDER. 

See  Indictment  and  Information,  H  124,  125. 

JOINT  ADVENTURES. 

§5  (Or.)  Evidence  held  to  require  a  anding 
that  decedent  and  defendant  had  settled  their 
joint  adventure  in  the  purchase  of  certain  real 
property,  and  that  in  soch  settlement  it  was 
agreed  that  defendant  should  retain  the  prop- 
erty in  controversy.— Sullivan  v.  King,  136  P. 

^*        JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOINT  TORT-FEASORS. 

See  Contiibatton. 

JUDGES. 

See  Exceptions,  Bill  of,  {  43;  Justices  of  the 
Peace;  Trial.  {  29. 

IV.  DISQUALUTOATION  TO  ACT. 

1 47  (Colo.App.)  Under  Code,  S  464,  county 
judge  held  not  disqualified  to  enter  order  for 
sale  of  decedent's  realty  to  pay  debts,  because  he 
had  acted  as  attorney  for  the  administrator  be- 
fore the  institution  of  such  proceeding  and  be- 
fore his  election  as  county  joage.— Byan  t.  Gei- 
gel,  136  P.  804. 

S9I  (Wash.)  Under  Laws  1911,  c.  au- 
thorizing a  change  of  judge  in  any  action  upon 
affidavit  of  prejudice,-  a  motion  for  Boch  change 
must  be  granted  if  timely  made.— State  r. 
Smith,  136  P.  67a 

Application  for  change  of  judge  for  prejudice 
held  In  time  though  not  made  before  the  case 
was  set  for  trial  as  required  by  rule  of  court 
made  under  Bem.  &  .Bal.  Code,  {  86.— Id. 


JUDGMENT. 


See 


ee  Appeal  and  Error;  Bail,  §  93;  Certiorari, 
I  4;  Creditors*  Suit,  g  13;  Criminal  I^aw,  i 
996;  Divorce,  i  171;  Execution;  Kxecutors 
and  Administrators,  B§  228,  315;  Indemnity. 

L14;  Joatices  of  the  Peace.  5  155;  Mechanics' 
iena,  <  304;  pleading,  §  343;  Sales,  {  330; 
Trial.  |  397:  Vendor  «id  Purchaser,  {  341; 
Waters  and  Water  Courses,  |  247. 

IV.  BT  SEFAUIiT. 
(A)  ReqnUttes  nnd  VKlldlty. 

8  106  (CaLApp.)  Where  an  answer  in  an  ac- 
tion to  quiet  title  seeks  affirmative  relief,  a 
cross-complaint  which  is  a  repetition  of  the  an- 
swer and  presents  do  new  issues  is  unnecessary, 
and  the  failure  to  answer  it  does  not  authorize 
default.— Brooks  t.  White,  136  P.  600. 

<B)  OpenlnsT  or  SettlMV  Aside  Detavlt. 

9  145  (Kan.)  A  petition  under  Code  Civ. 
Proc.  i  600  (Qen.  St.  3909,  %  G195),  after  ex- 


piration ot  the  term,  on  the  ground  that  the 
judgment  was  taken  contrary  to  an  agreement 
between  connael.  keid  insufficient,  where  it  fail- 
ed to  set  forth  the  judgment  and  fiicts  show- 
ing a  valid  defense.— State  t.  Soffietti,  136  P. 
260. 

§  155  (Kan.)  In  a  proceeding  to  vacate  a 
judgment  under  Code  Civ.  Pioc  |  600  (Gen. 
St.  1909,  i  6105),  it  is  essential  that  a  sum- 
mons shall  be  issued  and  served  as  in  the  com- 
mencement of  an  action. — State  v.  Soffietti,  136 
P.  260. 

TZ.  ON  TBIAI.  OT  ISSUES. 

(A)  BeadlUra,   Form,  »»d  B««al»Itea  1b 

General. 

i  199  (Wash.)  Where  a  verdict  Is  based  on 
conflicting  evidence,  judgment  non  obstante 
veredicto  will  not  be  ordered.— Poget  Soand 
Electric  By.  T.  Cantens  Packing  Co.,  136  P. 
117. 

8  199  (Waah^  In  an  action  for  injnries  caus- 
ed by  want  of  t>arriers  In  a  street,  heM,  that 
a  judgment  for  defendant  notwidutanduig  the 
verdict  was  nroperly  denied.— Brown  t.  CStj 
of  Walla  Wafia,  136  P.  1166. 

A  motion  for  judgment  notwithstanding  the 
verdict  invokes  no  element  of  discretion  and 
can  be  granted  only  when,  as  a  matter  of  law, 
the  evidence  and  the  inferences  therefrom  du 
not  sustain  the  verdict.— Id. 

VH.  ENTRY.   RECORD,   Ain>  DOCK- 
ETIVO. 

1 279  (Okl.)  The  reasons  which  influence  a 
court  to  direct  a  verdict  need  not  be  inserted  in 
a  formal  journal  entry  of  the  judgment  lufed  on 
the  verdict.— Homeland  Beal^  Co.  v.  Bobison. 

136  P.  586. 

X.  EOUITABI.E  BEUEF. 

(A)  Hatwe  vt  Beaatfdr  umA  Growmda. 

{418  (CaLApp.)  Corporation,  not  served  so 
as  to  give  the  court  jorisdictioa  and  mistakenly 
substituted  as  a  par^  defendant  in  place  an- 
other corporation  of  the  same  name,  kild  to 
have  a  right  to  vacate  in  equl^  the  ju^rment 
suffered  therein.— Postal  Telegraph-Cable  Co.  t. 
^»erior  Court  in  and  for  Tolo  County.  136  P. 

ZI.  OOIXATERAI.  ATTACTL 

(B)  Gromndv. 

S  490  (Colo.)  A  judgment  entered  on  service 
by  publication  was  void  and  could  be  attacked 
collaterally  because  of  the  insoffieieney  of  the 
affidaii-it  where  such  insufficiency  was  affirma- 
tively disclosed  hy  the  record.— Gibwn  v.  Wag- 
ner, 136  P.  98. 

Xra.  MERGER  AND  BAR  OP  0A17SE8 
OF  ACTION  AND  DEFENSES. 

(B)  C»maea  of  Aetlom  and  Defenns  IKcr»- 

edi  Barred,  or  Coneinded. 

$582  (Or.)  The  original  demand  on  which  a 
judgment  is  based  is  merged  in  the  jndgment. — 
Ryckman  v.  Manerud.  136  P.  826. 

§  585  (Colo.App.)  Wliere,  pending  defendants' 
appeal  to  the  Court  of  Appeals  from  a  decree 
granting  plaintiff's  petition  for  a  change  of  the 
point  of  diversion  of  certain  water  rigfatu,  de- 
fendants brought  another  suit  against  plaintiff, 
and  obtained  a  decree  by  the  Supreme  Court  ad- 
judging that  the  said  water  rights  were  aban- 
doned before  plaintiff  acquired  any  rights  in  the 
land,  such  decree  was  conclusive  of  the  matters 
involved  in  tSxe  suit  in  the  Court  of  Appeals.— 
Monte  Vista  Land  Co.  t.  San  Luis  Valley  Ir- 
rigated Land  Co..  136  P.  663. 

^589  (Kan.)  A  judgment  denying  relief,  in  a 
suit  to  enjoin  the  erection  of  a  viaduct  by  a 
city,  where  nothing  was  involved  except  the 
right  to  the  injundion  will  not  bar  a  subse- 
quent action  by  plaintiff  for  damages.— Meyn  v. 
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<C)  PeMoaa  Wko  nmy  TkIes  AAwmntmrn* 
the  Bar. 

1 628  (Or.)  Where  a  creditor  obtains  judg- 
meot  against  an  individual,  knowing  that  anoth- 
er has  an  interest  as  partner,  such  judgment  is  a 
bar  to  a  suit  against  the  Rrm  or  the  other  part- 
ner.—Byckman  T.  Manerud,  136  P.  S26. 

XIV.  OOirOIiUHVBllESS  OF  ADJ1TDZ- 
OATION. 

(A>  Jadcmente  Comelulve  In  Generml. 

S663  (Wash.)  Where  relator's  application 
for  appointment  as  administrator  of  an  alleged 
partnersMp  was  denied  because  prem&ture,  and 
also  because  the  court,  sitting  in  probate,  had 
no  jDria^tion  to  determine  the  existence  of 
the  partnership  when  not  conceded,  such  denial 
was  a  final  order  affecting  a  substantial  right 
and,  relator  having  sued  oat  certiorari  within 
the  time  for  appral,  it  was  not  res  judicata 
of  hi*  right  to  administration.— State  T.  Su- 
perior Court  of  Pierce  County.  136  P.  147. 

(B)  Persona  Conolnded. 

1712  (Or.)  In  an  action  for  taiae  refwesenta- 
tions  as  to  land  conveyed  br  a  third  party  to 
plaintiffs,  the  judgment  roll  In  a  former  action 
is  competent  evidence  that  the  third  party  had 
no  title,  though  the  present  defendants  were  not 

Srties  to  the  former  action. — Cobb  t.  Peters, 
B  P.  666. 

(O)  Mntters  ConclDd«4. 

1713  (Colo.)  A  former  adjudication  Is  con- 
cluslTe  in  a  subsequent  proceeding  between  the 
same  parties  as  to  all  questions  which  might 
haTe  Deen  raised  and  determined  in  the  prior 
proceeding.— Busbnell  t.  Larimer  &  Weld  Ire 
Co.,  136  P.  1017. 

1715  (Colo.)  A  jadgment  in  an  action  involr- 
Ing  tbn  same  water  rights  restraining  plaintiff 
hereiu  from  Interferiiic  with  defendant^  water 
right  or  the  manner  oi  diversion,  was  a  bar  to 
a  Bubseqnent  suit  to  restrain  defendants  from 
taking  necessary  water. — Bnshnell  y,  Larimer 
&  Weld  Irr.  Ca,  136  P.  1017. 

§  735  (Wash.)  Although  a  contractor's  action 
of  mandamus  to  compel  a  city  to  levy  a  special 
assessment  sufficient  to  pay  the  contract  price 
resulted  in  a  judgment  requiring  su<A  levy,  the 
owners  were  stUl  entitled  to  appeal  from  the 
confirmatory  ordinance  and  to  sue  to  restrain 
collection,  under  Bern.  &  Bal.  Code,  I  7961 
(Laws  1911,  c.  98,  S  21),  being  Btill  entitled  to 
have  the  amount  of  the  assessment  determin*^ 
in  the  proper  forum.— State  v.  Wright,  136  P. 
482. 

S  738  (Wash.)  An  order,  entered  in  a  pro- 
ceeding to  condemn  land  for  a  dam  at  the  out- 
let of  a  lalie,  refusing  to  permit  interveners  to 
Ale  an  answer  setting  up  superior  rights  to  the 
use  of  the  water,  and  praying  that  the  judg- 
ment of  condemnation  be  set  aside  and  their 
rights  adjudicated,  was  not  res  judicata  as  to 
their  rights,  where  the  merits  of  that  question 
were  not  attempted  to  be  passed  upon.— State 
V.  Snpaior  Court  of  Orant  Connty.  IM  P.  144. 

<D)  Jwdnaenta  in  Partlenlnr  CnUwsM  of 
Aetlona  nnd  Procevdlnw. 

1 747  (Colo.)  A  decree  in  suit  to  set  aside  ex- 
ecution sale,  adjudging  that  a  sale  of  one  lot 
was  valid,  and  directing  the  eherifl  to  deliver 
a  deed  therefor,  unless  the  judgment  debtors 
redeemed,  which  they  failed  to  do,  held  con- 
clusive as  to  the  purchaser's  title  to  the  lot- 
Smith  V.  Schlink,  136  P.  1008. 

1751  (Okl-Cr.Aj^p.)  The  acquittal  of  one  de- 
fendant OQ  her  prior  trial  for  adultery  held  not 
to  necessitate  acquittal  of  the  other  defendant 
on  his  subsequent  triaL— Woody  v.  State,  136  P. 
430. 

A  "verdict  of  not  guilty"  is  simply  a  verdict 
of  not  proven  In  the  particular  case  tried  and 


is  not  conclusive  in  favor  of  any  other  person 
than  the  defendant  actoally  acquitted.— Id. 

ZV.  l^TEK. 

1 780  (Okl.)  Under  Gomp.  Laws  1909,  S  6941, 
the  lien  of  a  judgment  does  not  attach  to  a  mere 
leral  title  to  land  held  in  trust  bv  the  judgment 
deotor,  where  the  equitable  title  is  in  another. — 
J.  I.  Case  Threshing  Mach.  Co.  v.  Walton  Trust 
Co..  136  P.  769. 

The  judgment  lien  contemplated  by  Comp. 
Laws  1909,  |  6941,  Is  a  lien  only  on  the  ac- 
tual interest  of  the  judgment  debtor  and  not  up- 
on an  inureet  whidi  he  nuv  sppear  to  have^  if 
in  tact  he  has  none.~Xd. 

XIX.  UrSPEWSIOlT,  EKFOaOBMBirT, 
AJTD  BEVIVAIi. 

{ 866  (Kan.)  Code  Civ.  Proc.  {  437  (Gen.  St 
1909,  I  6032),  which  extends  to  two  years  the 
time  in  which  a  dormant  judgment  may  be  re- 
vived, applies  where  a  parh  dies  after  jadg- 
ment and  authorizes  die  administrator  to  be 
made  a  party  at  any  time  within  that  period. 
—Harvey  v.  Wasson,  136  P.  919. 

JUDICIAL  NOTICE. 

See  Evidende,  H  Si  IS* 

JUDICIAL  POWER. 

See  Constitutional  Law,  §i  70,  78. 

JUDICIAL  SALES. 

See  Mortnges,  {  664:  Sheriffs  and  Cwistablea, 
i  K2;  Taxation,  i  687. 

JURISDICTION. 

See  Courts:  Criminal  Taw,  SS  90-105;  Di- 
vorce, ii  62,  63 ;  Equity,  »  39,  42 ;  Excep- 
tions, Bill  of,  B  43:  Executors  and  Adminfs- 
tXAton,  i  Slfi;  Quieting  Title,  i  4. 

JURY. 

See  Contempt;    Grand  Jury;   New  Trial,  || 
47,  143:  Quieting  Title,  I  47:  Trial,  8| 
178,  191-311.  321-366,  370,  374. 

n.  BIGHT  TO  TBIAX  BT  JUBT. 

8  14  (Colo.App.)  Suit  to  set  aride  sale  of  de- 
cedent's realty  and  subsequent  conveyances  for 
fraud  and  conspiracy  held  an  equity  case,  and, 
though  a  jury  was  impaneled  to  try  it,  the 
court  could  discharge  the  jury  and  decide  the 
case  himself.— Ryan  v.  Ge^l,  136  P.  804. 

S  14  (Idaho)  An  action,  under  Rev.  Codes,  I 
4538,  to  determine  adverse  claims  to  real  prop- 
erty and  quiet  title  thereto  is  a  suit  in  equity, 
and  the  parties  are  not  entitled  to  a  trial  by  ju- 
ry as  a  matter  of  right — Fairview  Inv.  Co.  v. 
Lamberson,  136  P.  606. 

S  19  (Wash.)  A  party  whose  property  is  taken 
for  the  widening  of  streets  is  entitled  to  have 
his  damages  assessed  by  m  jury,  whose  verdict, 
after  being  confirmed  by  Juognient;  shall  be  giv- 
en full  faith  and  credit— In  re  City  of  Seattle, 
136  P.  48a 

V.  OOMPETENOT  OF  JUBORS.  CHAXm 
IXNOES.  AICD  OBJECTIONS. 

892  (Colo.)  That  defendant  was  the  family 
physician  of  a  number  of  the  veniremen  is  no 
ground  for  a  challenge  for  cause,  but  they  may 
sit  as  jurors,  in  the  discretion  of  the  trial  court. 
—First  Nat.  Bank  v.  Smith.  136  P.  460. 

8  MO  (Okl.Cr.App.)  A  known  ground  of  dls- 
quslification  of  a  Juror  in  a  criminal  case  is 
waived  by  witliholdlngit  or  declining  to  raise  It 
antil  after  verdlct—Horton  v.  State,  136  P. 
177. 
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I  t3l  (CaLAnp.)  In  a  proaeeation  for  attempt- 
ing to  dynamite  a  certain  building,  a  question 
of  the  proBecatiDg  attorney  to  jurors  as  to 
whether  they  believed  in  a  politicai  doctrine  of 
"direct  action"  was  proper  to  detect  bias. — 
People  T.  Warr,  136  P.  304. 

SI3I  (CaLApp.)  It  waa  not  error  to  permit 
plaintiff  to  ask  jurors  whether  they  would  follow 
a  certain  instruction.— £^anim  y.  Stockton  Elec- 
tric B.  Co.,  136  P.  523. 

JUSTICES  OF  THE  PEACE. 

See  Crimijial  Law,  H  00.  98 ;  Perjury. 

IV.  psooEmraB  inr  civil  cases. 

J  71  (Okl.Or.App.)  Fnder  Wilson's  Kev.  & 
Ann.  St.  1903,  §  6605,  a  justice  of  the  peace 
must  reside  and  hold  his  court  in  the  district 
for  which  fae  was  elected  or  appointed.— Berry 
V.  State.  136  P.  195. 

Under  Wilson's  Rev.  &  Ann.  St.  1903,  S  6665. 
a  justice  of  the  peace  has  no  jurisdiction  to 
preside  over  the  trial  of  any  case  outside  the 
district  for  which  he  was  elected  or  appointed. 
—Id. 

S  83  (Okl.)  A  snmmonB  in  justice's  court 
against  a  partnership  may  be  cured  by  amend- 
ment under  Rev.  Laws  1910,  i  4790,  where  it 
does  not  show  the  individual  name  of  each  part- 
ner.— Red  River  Valley  Cotton  Co.  v.  J.  W. 
Stalcup  Mercantile  Co.,  136  P.  1115. 

S  86  (Okl.)  Under  Rev.  Laws  1910,  $§  5359, 
5361.  6366,  defining  the  time  when  an  action 
before  a  justice  of  the  peace  shall  be  deemed 
commenced  and  providing  that  an  attachment 
issue  "at  or  after  the  commencement  thereof," 
an  attachment  of  goods,  in  an  action  in  which 
there  is  no  service  of  summons  or  appearance, 
is  void  and  will  not  suppOTt  a  aale  of  the  goods 
atUcbed.— Bilby  t.  Jones,  136  P.  414. 

V.  KEVIEW  OF  PROCEEDINOS. 
(A)  Appeml  mad  Error. 

1 147  (Okl.)  An  order  overmling  a  motion  to 
quash  an  execution  issued  by  a  Itiatice  Is  not 
a  "judgment"  within  Const  art.  7,  J  14  (Wil- 
liams* Ann.  GonsL  g  199,  or  Comp.  Laws  1909, 
g  6386),  and  no  appeal  lies  therefrom  to  the 
coun^  eoartr-BodiboltB  t.  Farrell,  136  P. 
745. 

1  rSS  (Utah)  Coup.  Laws  1907,  S  3744,  pro- 
viding that  notice  of  entry  of  a  justice's  judg- 
ment must  be  given  to  the  losing  party  and  the 
time  of  appeal  shall  date  from  its  service,  re- 
quires such  notice  and  proof  ai  its  service  to  be 
□led  in  the  justice  court  and  made  a  part  of 
the  record.— Tooele  Meat  A  Storage  Co.  t. 
Morse,  136  P.  965. 

Comp.  Laws  1907,  |  S744,  contemplates  a  no- 
tice in  writing.— Id. 

Only  a  substantial  compliance  with  Comp. 
Laws  1907,  S  3744,  is  required.— Id. 

A  letter  from  plaintiff's  attorney  to  defend- 
ant's attorney  giving  the  title  of  tho  case,  the 
name  of  the  justice  by  whom  decided,  and  stat- 
ing that  a  judgment  was  rendered  for  plaintiff 
against  defendant  and  an  abstract  of  judgrapnt 
filed  in  the  district  court,  and  that  the  judg- 
ment and  costs  were  as  stated,  held  sufficient, 
under  Comp.  Laws  1907,  I  3744.— Id. 

Under  Comp.  Laws  1907,  |  3335,  formal 
notice  of  entry  of  judgment  for  plaintiff  was 
properly  served  upon  the  attorneys  of  defend- 
ant—Id. 

Comp.  Laws  1907,  8  3744,  should  receive  a 
reasonable  construction  and  application.- Id. 

I  159  (Idaho)  An  appeal  from  a  Justice's 
court  held  properly  dismissed,  where  the  ap- 
peal bond  was  not  filed  within  the  time  provid- 
ed by  law.— Browder  t.  Etchersor,  186  P.  612. 

f  164  (Utah)  The  appellate  court  on  appeal 
from  a  justice's  judgment  should  be  aUe  to  de- 
tprmine  its  jurisdiction  from  an  inspection  of 
the  recnrd.— Tooele  Meat  &  Storage  Co.  t. 
Morse,  136  P.  966. 


I  173  (Colo.)  The  theory  on  which  the  caae 
was  tried  in  justice's  court  must  be  ascertain- 
ed on  appeal  from  the  proceedings  at  the  trial; 
there  being  no  writtenpleadings  in  a  justice's 
action.- D«iTev  ft  B.  6.  R.  Co.  r.  Shaw,  136 
P.  1052. 

1 173  (Okl.)  The  "trial  de  novo"  required  by 
Williams'  Const,  art  7,  |  14,  on  appeal  from 
justices  of  the  peace  means  a  trial  anew  of  the 
entire  case,  as  if  no  action  had  been  instituted 
below.— Peters  v.  Holder.  136  P.  400. 

S  174  (Ok).)  Where  individuals,  in  a  suit  in  jus- 
tice's couft  aud  appealed  to  the  conntr  court, 
joined  in  a  demurrer  to  the  bill  of  particulars, 
though  they  had  not  been  regularly  snmmonec^ 
the  court  had  jurisdiction.- Red  River  Valley 
Cotton  Co.  T.  J.  W.  StalcQp  Meicantile  £86 
P.  1115. 

JUSTIFICATION. 

See  Homicide,  S  111. 

KNOWLEDGE. 

See  Municipal  Corporations,  i  78& 

UCHES. 


See  Equity,  J  87. 


See  Indians. 


UNO. 


UNO  DEPARTMENT. 

See  TUation,  i  5. 

LANDLORD  AND  TENANT. 

See  Customs  aud  Usages;  Frauds,  Statute  oL 
I  63 ;  Indians,  1  16. 

IV.  TEBMS  FOB  TEAM. 
(B)  AaalKBm«a4»  SmblettlmVi  •nd  ll«rt- 

1 79  (Or.)  While  assignees  of  a  lease  are 
bound  by  a  covenant  of  the  lessee  to  erect  a 
building,  such  covenant,  not  even  providing 
when  the  bnilding  should  be  erected,  does  not 
authorise  the  lessee,  after  assigning  an  interest 
In  the  lease,  to  borrow  money  with  which  to 
erect  tiie  bmldti^,  and  to  mortgage  the  inter- 
est of  the  aaaignees'to  secure  the  )oan^Bart>er 
V.  Toomey,  186  P.  S43. 

I  81  (Or.)  The  record  of  a  deed  of  an  undivid- 
ed interest  in  a  lease  and  in  the  lenee's  right 
therein  is  cons^tructiTe  notice  to  one  thereafter 
taking  from  the  lessee  a  mortgage  of  his  interest 
in  the  leased  property.— Barber  v.  Toomey,  13Q 
P.  343. 

V.  TENAKOIES  FROM  TliAB  TO 
TEAS  AND  MONTH  TO 
MONTH. 

$  1 14  (Okl.)  After  entry  under  a  void  or  de- 
fective lease  for  a  term  of  years,  creating  m 
tenancy  at  will,  If  periodical  rent  be  paid,  tbe 
tenancy  becomes  one  from  year  to  year  until 
terminated  by  tinree  months'  notice,  under  Rev. 
Laws  1910,  i  3784.-Peters  t.  Holder,  186  P. 
400. 

VI.  TENANCIES  AT  WIIX  AND  AT 
SITFFERANCE. 

S  MS  (Okl.)  An  entry  under  a  void  or  defec- 
tive lease  for  a  term  of  years  creates  a  tenancy 
at  will.— Peters  v.  Holder,  136  P.  400. 

Vn.  PREMISES.  AND  ENJOYMENT 
AND  USE  THEREOF. 
(A)     Deacrlptlon,  Kxtent,  and  Condltlom. 

I  125  (Colo.)  There  is  no  implied  warranty  in 
a  lease  that  the  premises  are  suitable  for  bab- 
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itatiOQ,  or  for  the  particolar  ase  Intended,  or ' 
that  they  are  safe  for  use,  or  will  continue  fit 
for  the  purposes  for  which  they  were  demised. 
—Colorado  Mortgage  &  Investment  Co.  v.  Gia- 
comini,  136  P.  10^,  1051. 

(E)  Injiuflca  Cram  DanKeroos  or  DcfMllTc 
CondltlOM. 

{  164  (Kan.)  Where  two  tenants  occupy  two 
upper  portions  of  a  buiWins,  connected  by  a 
common  hallway  leadinR  to  an  outside  stair- 
way, and  the  wife  of  one  is  killed  from  the 
defective  condition  of  the  raiUnR  on  the  stair- 
way, which  condition  was  diBcoverablp  with 
reasonable  care  by  the  landlord,  he  is  liable ; 
the  stairway  being  necessarily  in  his  posseBsipn 
and  control.— Hin  thorn  v.  Benfer,  136  F.  247. 

S  1 67  (Colo.)  Where  the  owner  of  a  hotel 
leased  the  same  with  its  furniture  and  equip- 
ment to  be  operated  as  a  hotel  by  the  lessee, 
the  hotel  was  a  "semipublic  place,"  and  the 
owner  was  liable  for  injuries  to  a  guest  by 
&  defect  in  the  elevator,  which  ezist«l  at  the 
time  the  lease  was  made.— Colorado  Mortgage 
&  Investment  Co.  v,  tiiaceminl,  136  I*.  lUi», 

The  landlord's  negligence  in  omitting  to  re- 
pair the  elevator  of  a  hotel  amounted  to  main- 
tenance of  a  nuisance,  rendering  him  liable 
to  an  injured  eueBt— Id. 

The  landlord  s  negligence  depended  on  wheth- 
er the  elevator  was  dangerous  when  used  for 
the  purposes  and  in  the  ordinary  manner  in- 
tended, and  not  whether  it  was  harmleBB  when 
let  alone,  or  whether  it  was  possible  to  operate 
it  without  accident. — Id. 

NeRliKence  of  the  landlord  hela  a  proximate, 
concurring  cause  with  the  negligence  of  the 
pilot,  the  servant  of  the  tenant,  in  bringing 
nbout  injury  to  a  guest  of  the  hotel  by  fallmg 
into  the  elevator  well,  which  the  pilot  had 
left  open  while  absent,  daring  which  time  the 
car  had  crept  from  the  floor  where  It  had  been 
left. — Id. 

It  was  not  essential  to  establish  action- 
able negligence  that  the  particular  accident 
should  have  been  antidpateo.  or  that  it  should 
be  anticipated  that  an  accident  woala  occur 
exactly  as  it  did. — Id. 

S  169  (Colo.)  In  an  action  against  a  landlord 
for  injuries  to  a  guest  of  the  tenant  of  leased 
premises  operated  as  a  hotel,  by  reason  of  a 
defect  in  the  elevator,  evidence  held  to  warrant 
a  finding  that  the  defect  existed  at  the  time  of 
the  lease.— Colorado  Mortgage  &  Investment 
Co.  V.  Giacomini,  136  P.  103»,  1051. 

S  169  (Kan^  Under  the  evidence  in  a  ten- 
ant's action  for  the  death  of  his  wife,  due  to  a 
defective  stairway  railing  In  the  possession  and 
control  of  the  landlord,  held,  that  the  question 
whether  defendant  landlord  was  neeliKent  was 
for  the  jury,  though  i>laintiff  testified  that  the 
defect  could  only  be  discovered  by  an  examina- 
tion which  required  the  railiiw  to  be  lifted  up. 
— Hlnthom  v.  Boifer,  1S6  P.  247. 

{171  (Colo.)  A  tenant  cannot,  by  volnnta- 
rily  surrendering  possessioa  of  the  premises, 
enct  himself. — Symes  Investing  Co.  v.  Wbeel- 
ock.  136  P.  65. 

S  172  (Colo.)  It  is  essential,  even  to  a  con- 
structive eviction,  that  the  conduct  of  the  land- 
lord be  more  than  a  mere  trespass  and  such  as 
to  effectually  deprive  the  tenant  of  the  use  and 
benefit  of  all  or  some  part  of  the  premises.— 
Symes  Investing  Co.  v.  Wbeelock.  136  P.  («S. 

Where  a  tenant  notified  the  landlord  of  his 
vacation  on  a  certain  date  and  vacated  the 

firemises  shortly  before  that  time,  and  the  land- 
ord  entered  and  rented  the  premises  fo  other 
tenants  during  the  term,  there  was  an  al»ui- 
donment  by  tne  tenant  ao  that  the  landlord's 
entry  was  not  an  eviction.— Id. 


Vm.  BEKT  Ain>  ASVANCEB. 
(A)  Rlffhta  mnd  Llabllltlca. 

{  1 84  (Colo.App.)  A  landlord,  by  re-entering 
upon  the  lessees  default  in  rent  and  taking 
control  of  the  property,  canceled  the  lease  so 
as  to  entitle  the  lessee  to  a  deposit  made  to  se- 
cure performance  of  the  lease,  whether  the  de- 
posit was  intended  as  liquidated  damages  or  a 
penalty ;  the  landlord  not  being  entitled  to  re- 
take possession  and  also  resort  to  the  deposit 
made  to  insure  performance.— Wilson  Agnew. 
136  P.  9a 

S  194  (Ck)lo.)  Where  the  tenant  after  notice 
to  the  landlord  vacated  the  premises,  and  the 
landlord  entered  and  allowed  new  tenants  free 
rest  during  the  term,  such  loss  was  chargeable 
to  the  landlord  in  bis  action  against  the  former 
tenant  for  rent— Symes  Investing  Co.  v.  Wbeel- 
ock, 136  P.  6S. 

(B)  Aetiona. 

§  229  (Kan.)  Though  an  affidavit  in  a  land- 
lord's attachment  proceedings  onder  Gen.  St. 
1909,  8§  4713,  4717,  omitted  the  amount  claim- 
ed as  rent,  it  was  not  void  where  it  gave  the 
toUl  amount  of  plaintifTs  demand  and  the  bill 
of  particulars  showed  how  much  was  for  rent, 
but  under  the  express  provisions  of  Code  Civ. 
Proc.  i  140  (Gen.  St.  1909,  |  6733).  it  could 
be  amended,  and  it  was  error  to  set  aside  tiie 
attachment— Eckhardt  v.  Taylor,  136  P.  218. 

The  Landlord  and  Tenant  Act  (Gen.  St. 
1909,  II  4713.  4717)  gives  a  lien  for  rent  en- 
forceable by  attachment  only  on  the  crop.— Id. 

(C)  Lien. 

8  260  (Kan.)  Though  an  affidavit  in  a  land- 
lord's attachment  proceedings  under  Gen.  St. 
1909,  I  4716,  omitted  the  amount  claimed  as 
rent,  it  was  not  void  where  it  gave  the  total 
amonnt  of  plaintiff's  demand  and  the  bill  of 
particulars  ^owed  bow  much  was  for  rent,  but 
under  the  exoress  provisions  of  Code  Civ.  Proc. 
§  140  (Gen.  St.  1909.  |  5733),  it  could  be  amend- 
ed, and  it  was  error  to  set  aside  the  attachment. 
—Eckhardt  v.  Taylor,  136  P.  218. 

The  Landlord  and  Tenant  Act  (Gen.  St.  1900, 
81  4713,  4717)  gives  a  lien  for  rent  enforceable 
By  attachment  only  on  the  crop,  but  |  4716 
authorizes  a  general  attachment  tox  rent  in 
certain  cases  on  any  nonexempt  property.— Id. 

IX.  RE-ENTRY  AND  REOOTERT  OF 
POSSESSION  BT  LANDLORD. 

S29I  (Okl.)  Where  defendant  occupied  and 
paid  rent  for  a  minor's  land  for  one  year  under 
a  contract  with  the  minor's  father  and  held 
over  for  another  year  without  the  payment  of 
rent,  the  holding  over  was  wrongful,  and  de- 
fendant was  not  entitled  to  the  statntory  notice 
to  vacate.— Geinne  v.  Stewart,  136  P.  411. 

X.  RENTING  ON  SHARES. 

8  326  (OklJ  Crop  rent  for  the  use  of  agri- 
cultural landa  la  payable  when  the  crop  is  ready 
for  harvesting  and  market  and  not  merely 
"within  a  reasonable  time"  after  removal  of 
part  of  the  crop  from  the  premises. — Crump  v. 
Sadler,  136  P.  1102. 

8328  (Okl.)  The  lien  for  rent  given  to  Rev. 
Laws  1910,  S  3806,  on  crops  grown  on  agri- 
cultural land,  may  be  enforced  attachment.-— 
Crump  V.  Sadler,  136  P.  1102. 

UNDS. 

See  Public  Landa. 

LARCENY. 

See  GrlminaL  Law,  U  351,  430,  1166;  Embez- 
zlement. 
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n.  pBOBEOvnoir  amd  pvhish- 

{A)  Indlotment  and  InfonnatloB. 

1 40  fpkl.Gr.App.)  In  a  prosecution  for  lar- 
ceny of  animals,  a  Tariance  between  tbe  lo- 
formatiou  and  proof  as  to  tbe  namb«K  stolen 
was  immateiiaL— Gbappeleaz  T.  State,  136  P. 

078. 

(G)  Trial  «Bd  ReTtew. 

i&3  (W;o.)  A  Terdict  of  "gnlltr  as  charged 
in  tbe  Information,"  not  finding  tbe  valae  of 
the  property  stolen.  Is  insufficient  to  support  the 
judgment,  though  tbe  iodictment  charges  lar- 
ceny of  a  head  of  neat  eattle^MerriU  t.  State, 
136  P.  796. 

USCIVIOUS  COHABITATION. 

See  Lewdness, 

LAST  CLEAR  CHANCE. 

See  Negligence,  |  88. 

LEASE. 

See  Landlord  and  l^nant ;  Mines  and  Hinerals, 
H  66~7a 


See  Wins. 


LEGACIES. 


LEGISLATIVE  JOURNALS. 

See  Statutes,  |  286. 

LETTERS. 

See  Master  and  Servant,  {  88 ;  Sales,  |  82. 

LEWDNESS. 

See  Indictment  and  Inforibation,  {  124. 

{  I  <0t.)  Sexual  intercourse'  is  essential  to 
complete  the  crime  of  lewd  and  laacivioas  co- 
habitation, prohibited  by  L.  O.  L.  {  2075.— State 
V.  Naylor,  136  P.  889. 

"Cohabitation,"  as  nscd  in  L.  O.  L.  I  2075, 
prohibiting  lewd  and  lascivious  cohabitation, 
means  liriug  together  as  husband  and  wife. — 

"Lewd  and  lasciTious  cohabitation"  Is  living 
toother  in  a  state  of  fornication  or  adultery. 

fS  (Or.)  Under  L.  O.  L  {  2075,  an  indict- 
ment charging  d^endant  with  lewdly  and  lasciv- 
iously cohabiting  vitb  a  female  is  sufficient  as 
against  the  objection  that  it  falls  to  show  that 
she  cohabited  with  him. — State  t.  Naylor,  136 
P.  889. 

8  6  <Or.)  The  state  is  not  reauired  to  prove 
that  the  parties  to  the  offense  of  lewd  and 
lascivious  cohabitation  were  not  married. — 
State  V.  Naylor,  136  P.  889. 

§  9  (Or.)  Evidence  that  the  conduct  of  defend- 
ant and  the  woman  was  the  subject  of  comment 
was  inadmissible.— State  v.  Naylor,  136  P.  SS9. 
.  1 10  (Or.)  JBMdence  held  to  sustain  a  eonvic- 
tion.~State  v.  Naylor,  136.  P.  889. 

LIBEL  AND  SLANDER. 

ipe  Apnea 
H  1170,  1186. 

IV.  Aonom. 

(C)  ESvldenoe. 

}  103  (Okt)  In  an  action  for  detamation,  evl- 
doice  that  plaintiff  has  a  brother  not  a  party 
to  the  action  or  a  witness,  who  la  a  fugitive 
from  justice,  held  incompetent.— Kimberlui  t. 
Ephraim,  136  P.  1097. 

vi.  oBnmrAX.  bespohsibiutt. 

(B)  ProBeontloB  and  FmlakmeKt. 

S  155  (Kan.)  In  a  prosecution  for  libel  bv 
publishing  articles  charging  that  a  fraternal 


beneficiary  society  was  a  "fake  order"  and 
had  been  proved  a  "skin  game,"  evidence  Hiat 
defendant  bad  been  defeated  in  a  civil  suit 
against  the  society  and  had  declared  that  he 
would  break  it  u|^,  and  thereupon  published 
tbe  articles  complained  of,  and  also  the  entire 
articles,  held  admissible  to  show  maUce.— State 
T.  Chiles,  136  P.  225. 
The  report  made  on  tbe  affairs  of  the  sode- 
'  to  the  raperintendent  of  insurance  a  n>e- 
al  examiner  was  admissible  to  prove  the  fol> 
sity  of  the  publication.— Id. 

The  court  did  not  err  la  ezdudtng  evidence 
of  the  condition  of  the  society's  affairs  prior  to 
November  30.  1909.  the  date  of  defnidant's  de- 
feat in  the  civil  suit  against  the  society,  wban 
tbe  Ubel  spoke  as  of  May  6,  191L-Id. 

LIBRARIES. 

See  States,  II  46,  60. 

LICENSES. 

See  Commerce,  8S  66-77 ;  Constitutional  Law, 
I  205;  Corporations,  |  630;  Intoxicating 
Liquors;  Money  Received.  |  6;  Physicians 
and  Surgeons ;  Trespass  U  1^  48 ;  Waters 
and  Water  Couiaes,  |  157. 

L  FOB  OCCUPATIOirS  AMD  PBIVI- 
LEOES. 

I S  (Idaho^  Laws  Ex.  Sees.  1912,  c  %  Z, 
placing  a  license  tax  upon  domestic  and  forei^ 
oorporations  doing  bnsiness  in  the  state,  is 
authorised  by  Const,  art  7,  f  2.— Northern  Pac. 
Ry.  Co.  V.  Gifford,  186  P.  1131. 

As  used  in  Const  art.  7.  {  2,  anthorinng  a 
license  tax,  tbe  words  **doing  bosineaa  in  this 
state"  apply  only  to  intrastate  business  as  dis- 
tinguished from  interstate  business.— Id. 

Laws  Ex.  Sess.  1912.  c.  6,  |  3,  aathoriring  a 
license  tax  on  corporations  doing  business  in 
this  state,  and  enacted  under  Const  art  7,  { 
2,  applies  only  to  tbe  local  and  intrastate  busi- 
ness.— Id. 

I  7  (Nev.)  A  city  ordinance  grantinjc  the  in* 
dividual  named  therein  a  license  to  conduct  a 
restaurant  with  the  privilege  of  selling  tntoxi- 
cante  would  be  void.— State  v.  White.  138  P. 
110. 

i  29  (Idaho)  Under  Laws  Ex.  Sees.  1912,  c  6. 
I  B,  imposing  a  license  tax  on  corpoiationL  tiw 
autiiorized  capital  stock  is  only  used  as  a  bods 
of  measuring  the  license  tax,  sind  not  as  a  basis 
for  taxing  the  corporate  iwoperty.-^tnrthem 
Pac.  Ry.  Co.  t.  Gifford,  136  P.  USL 

LIENS. 

See  Agriculture,  fi  12;  Bankruptcy,  |  215: 
Chattel  Mortgages,  U  138,  173;  Judgment  | 
780;  Landlord  and  Tenant,  »  229.  200,  328; 
Logs  and  Logging,  |  34;  Mechanics*  Liens; 
Safes.  §1300,813;  Statutes,  {  226 ;  Taxation, 
I  824 ;  Waxehousemen,  1 26. 

LIEUTENANT  GOVERNOR. 

See  States,  |  42. 

LIFE  ESTATES. 

See  Deeds,  {  133. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession ;  Criminal  Law,  {  147 ; 
Taxation. 

X.  STATUTES  OF  ZJMITATXOll. 

(A)  Vatare,  Talldltr,  ud  Coaatrnetloa  la 
Geaeral. 

S  1 1  (Kan.)  The  statute  of  limitations  does 
not  run  against  the  state  with  respect  to  a 
chat^  for  the  maintenance  of  an  inmate  in  a 
state  insane  asylum.r-State  t.  Moore,  136  P. 
233. 
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(B)  IilmttaHons  Appltoable  to  PMrtltmlftv 

AotlOMS. 

I  29  (CaLApp.)  Where  a  atatement  of  account 
waa  rendered  and  its  correctnesa  verbally  ad- 
mitted, it  constituted  a  stated  account  and  cre- 
ated a  new  cause  of  action  not  founded  upon 
an  instrument  in  wilting,  and  waa  barred  by 
limitation  under  Code  CIt.  Proc.  S  339,  after 
two  years;  the  term  "open  accouut,"  as  used 
in  Code  Civ.  Proc.  {  337,  being  in  opposition  to 
a  stated  account  the  correctness  of  wnich  is  ad- 
mitted.—National  Lumber  Co.  T.  Tcdtti«a  Val* 
ley  Bock  Co.,  ISO  P.  608. 

n.  OOMPUTATIOH  OF  PEHIOD  OP 
USCITATION. 

(A)  Aearaal  of  Riarbt  of  Action  or  Do- 
fen  se. 

1 46  (Kan.)  limitations  did  not  beitia  to  run 
against  an  attorney's  right  to  a  fee.  contingent 
on  bis  collection  of  a  debt  owed  to  the  client, 
until  tbe  collection  had  been  made.— Joyce  v. 
Miami  County  Nat.  Bank,  136  P.  232. 

i  46  (Wash.)  Where  defendant,  in  May.  1006, 
agreed  to  permit  plaintiff  to  withdraw  from  « 
purchase  of  bonds  at  any  time  upon  returning 
the  bonds,  plaintiff's  rights  under,  the  agree- 
ment accrued  immediately,  and  her  failure  to 
act  under  tbe  agreement  for  more  than  six 
yeara  barred  her  ric^t  by  limitations.— Brooks 
T.  Trustee  Co.,  136  P.  1^ 

1 55  (Kan.)  An  owner's  right  of  action  for 
permanent  damages  from  the  pollution  of  a 
stream  by  operation  of  a  sewer  system  and 
oil  refinery  held  barred  by  limitations,  where 
action  was  not  brought  within  two  yeara  after 
the  sewer  system  and  refinery  were  in  operation. 
— HcUaniel  t.  City  of  Cberryvale,  136T.  890. 

<C)  PersoMl  DIsmbfllUM  mm*  Pvlvllevos* 

S74  (AriE.)  Under  Bev.  St  1901,  par.  2949,  as 
amended  by  Laws  1003,  No.  16,  and  paragraph 
2970,  an  action  by  an  executor  in  -1909  to  set 
aside  the  fraudulent  transfer  of  property  of  a 
corporation,  In  which  testator  was  stockholder, 
waa  not  barred,  where  testator  was  of  ansounu 
mind  when  the  fraudulent  transactions  took 
place,  and  continued  so  until  his  death  in  1009. 
—Fleming  v.  Black  Warrior  Oqiper  Co.  Amal- 
gamated, 136  P.  2rd. 

<P)  IvBoniBce,  HtatKke,  TvDSt,  Frand,  »Bd 
Concealment  of  Canse  of  Action. 

I  103  (Or.)  Limitations  run  in  favor  of  a  trus- 
tee only  after  he  repudiates  the  trnst  and  as- 
serts an  adverse  claim  to  the  knowledge  of 
the  cestui,  and  while  the  latter  Is  sui  juris  and 
not  under  undue  influence.— Caro  t.  WoUenberg, 
136  P.  866. 

limitation  does  not  run  against  a  suit  for  re- 
demption and  accounting  till  actual  notice  of 
a  holding  in  some  other  right  adverse  to  the 
mortgage. — Id. 

m.  ACXHowiiEDoimrr,  new 

PROMISE.  ABH>  PAST 
PATKENT. 

S  148  (Cal.)  Under  Code  Civ.  Proc.  I  360. 
the  acknowledgment  of  a  debt  must  be  a  dis- 
tinct, unqualified,  unconditional  recognition  of 
an  obligation  for  which  the  person  making  it 
is  liable.- Powell  v.  Fetch.  136  P.  55. 

Under  Code  Civ.  Proc.  {  360,  letter  writ- 
ten creditor  by  debtor  asking  about  the  status 
of  the  indebtedness  held  not  to  take  the  debt 
out  of  tbe  statute:  it  not  containing  a  promise 
to  pay  a  definite  debt.— Id. 

S  151  (Cal.App.)  A  stated  account,  rendered 
after  the  right  to  sue  on  a  prior  stated  account 
has  been  barred  by  the  statute  of  limitations, 
will  not  enlarge  the  time  within  which  suit  may 
be  brought  upon  the  original  stated  account — 
National  Lumber  Co.  t.  Tejunga  Vallev  Rock 
Co..  138  P.  508.  ' 


{  155  (Kan.)  A  payment  made  by  a  guardian 
from  his  ward's  funds  upon  a  mortgage  .exe- 
cuted by  himself  on  the  ward's  property,  upon 
an  order  from  tbe  pn^te  cour^  will  suspend 
limitations.— ViEst  Nat  Bank  t.  Bangs,  186 
P.  015. 

IV.  OPERATXOH  AND  EPPBOT  OP 
BAB  BT  XJMITATION. 

I  IffS  (Cal.)  Statutes  of  lindtatlon  are  stat- 
utes of  repose  and  do  not  extinguish  the  debt 
but  only  bar  tiie  remedy.— Powell  Fetch.  136 
P.  56. 

1 165  (Kan.)  The  Tendee's  title  under  a  con- 
tract of  punuiase  will  not  be  quieted  against 
the  vendor  where  the  consideration  has  not 
been  paid,  though  the  vendor  has  failed  to 
enforce  jwymeut  within  the  period  of  limita- 
tions,—Berkley  V.  Idol,  186  P.  028. 

LIQUIDATED  DAMAGES. 

See  Damages,  j|  79,  81.. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

See  Statutes,  |  276. 

LIVERY  STABLE  KEEPERS. 

1 7  (Or.)  Where  a  garage  keeper. removed  an 
automobile  to  a  place  other  than  that  si>eciQed 
in  the  contract  for  storage,  and  the  property  is 
there  injured  by  collapse  of  the  building,  he  is 
liable  for  the  damages  sustained,  Independent  of 
the  question  of  neirligence. — Pilson  t.  Tip-Top 
Auto  Co.,  136  P.  642. 

In  an  action  for  Injuries  to  plaintiff's  auto- 
mobile stored  in  defendant's  garage,  complaint 
held  to  state  a  cause  of  action  for  damages 
by  defendant's  negligence  in  permitting  tbe 
roof  to  become  heavily  loaded  with  snow  and 
not  for  conversion. — Id. 

An  instruction  that  in  determining  the  issue 
of  ordinary  care  the  jury  should  consider  the  ' 
ftUl  of  snow  on  the  roof,  its  construction,  and 
the  fact  that  tbe  attention  of  defendant's  serv- 
ant was  called  thereto  was  proper, — Id. 

An  instruction  that,  though  there  was  a  la- 
tent defect  in  the  garage  which  would  not  have 
been  discovered  by  ordinary  care,  defendant  was 
still  liable  if  it  permitted  snow  to  remain  on 
the  roof  and  It  proxtmately  caused  the  damage 
waa  proper.^Id. 

LIVE  STOCK. 

See  Carriers,  {  218 ;  Railroads.  {  434. 

LOCAL  ACTIONS, 

See  Venue,  |  18. 

LOCAL  LAWS. 

See  Statutes,  {  77. 

LOGS  AND  LOGGING. 

See  Navigable  Waters,  {  1, 

I  19  (Or.)  Where  there  is  no  evidence  of  spe- 
cific damages  from  the  floating  of  logs  in  a  non- 
navigable  stream  other  than  the  taking  away 
of  a  few  feet  or  inches  from  tbe  banks,  the  court 
will  allow  only  $60  damages,  and  enjoin  fur- 
ther acts. — Lebanon  Lumber  Co.  T.  Leonard, 
136  P.  891. 

1 34  (Or.)  A  contract  for  payment  for  logs  as 
rafts  leave  the  water  front,  and  in  no  case 
more  than  30  days  after  the  logs  are  delivered 
at  the  water  front,  kcM  not  to  defeat  the  land- 
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owner's  lien  on  the  logs.— West  Shore  Lumber 
Co.  X.  HoUenbeck.  136  P.  671. 

Under  U  O.  L.  |  7463,  giving  a  lien  to  the 
landowner  for  the  price  oC  timber  cat,  where  be 
permits  rafts  to  be  taken  away  wlthoat  payment 
he  loses  bis  lien.— Id. 

LOST  INSTRUMENTS. 

See  Trial.  1  46. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

See  Master  and  Servant,  {  108. 

-  MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE. 

See  Homicide,  ||  11,  18.  IS,  146.  269;  Ma- 
lidoofl  Proaecntion,  |  82. 

MALICIOUS  PROSECUTION. 

See  Appeal  and  Brror,  ||  1005.  1033;  Gorpo- 
ratiou.  {  493;  Pleadinf,  {  376. 

I.  HATUBX  AIID  COBPDBWOiaiEOT 
OF  PROSBOimOH. 

S  7  (Mont)  It  is  not  necessary  to  a  cause  of 
action  for  malicioos  prosecution  that  plaintiff 
should  bare  been  arrested,  imprisoned,  or  held 
to  bail ;  it  being  sufficient  if  he  was  maliciously 
and  without  probable  cause  vexed  and  harassed 
hy  a  criminal  prosecution.— Grorud  v.  LossI,  136 
P.  1069. 

SI  0  (Kan.)  Where  a  person  makes  an  unlaw- 
demand  u;ainst  another,  and  maliciously 
endeavors  to  force  same  by  suit  the  injured 
person  may  recover  damages. — Stalker  t.  Drake. 
136  P.  912. 

n.  WANT  OF  PROBABI.E  OAUBE. 

121  (Mont)  That  defendant  acted  in  good 
faith,  and  npon  the  advioe  of  counsel,  after  fully 
laying  the  ease  before  him,  is  a  complete  do* 
fense.— Grorud  v.  LoBsl,  138  P.  1060. 

1 24  (Mont)  PlaintiflTs  discharge,  if  not  prima 
facie  evidence,  held  at  least  some  evidence 
of  want  of  probable  cause.— Grorud  t.  LosbI,  136 
P.  1069. 

m.  MAiJcm. 

$32  (Mont)  While  the  i^ntUf  must  prove 
both  the  want  of  probable  cause  and  malice  to 
make  a  prima  facie  case,  the  jury  may  infer 
malice  from  proof  of  the  want  of  probable  cause. 
—Grorud  v.  Lossl,  136  P.  1069. 

IV.  TEBMINATIOK   OF  PBOSEOIT- 
TION. 

S  34  (Mont.)  It  must  appear  by  admissions  In 
the  pleadings  or  by  the  proof  that  the  jiroseca- 
tion  on  account  of  which  plaintiff  is  suing  is  at 
an  end.— Grorud  v.  Lossl.  136  P.  1068. 

V.  ACTIONS. 

S47  (Kan.)  Petition  field  to  state  a  cause  of 
action  for  willful  and  malicioos  oppression  in 
seeking  to  enforce  unlawful  claims  against 
plaintiff,  and  not  to  assert  a  liability  for  con- 
spiracy of  defendant  with  his  agents  as  co- 
conspirators,  and  it  was  no  bar  to  recovery 
that  there  was  no  conspiracy. — Stalker  v.  Drake, 
136  P."  912. 

I  52  (Mont.)  In  an  action  for  malicious  pros- 
ecution, damages  were  recoverable  for  mental 
anxiety  and  suffering,  though  the  complaint  did 
not  specially  allege  such  damaces,  since  men- 
tal anxiety  and  suffering  flow  naturally  and  di- 
rectly from  a  groundless  and  malicious  prose- 
cution.—Grorud  T.  Lossl,  136  P.  1069; 


168  (Kan.)  Where  plaintiff  borrowed  <25  at 
a  usurious  rate,  so  that  the  claim  amounted 
to  ^00  in  a  few  months,  though  he  had  paid 
$14o.50  thereon,  and  where  defendant  malicious- 
ly brought  proceedings  to  enforce  his  claim,  and, 
by  shiftinsT  such  proceedings  from  state  to  state, 
and  bringing  actions  in  different  places,  aiu 
using  dilatory  tactics,  caused  plaintiff  injaTy* 
defendant  was  liable  for  punitive  damage*.— 
Stalker  v.  Drake,  136  P.  912. 

S69  (Kan.)  Where  plaintiff  borrowed  $25  at 
a  uBUiiouB  rate,  so  that  Che  claim  amounted  to 
S200  in  a  few  months,  though  he  had  paid 
$145.50  thereon,  and  where  defendant  malicions- 
ly  brought  proceedings  to  enforce  his  claim  and 
caused  plaintiff  injury,  an  award  of  $5,000  as 
punitive  damages  was  not  excessive.— Stalker 
V.  Drake,  136  PT  912. 

MALPRACTICL 

See  Physicians  and  Surgeons. 

MANDAMUS. 

See  Courts,  | 

I.  NATVBS  ANB  OBOUNIIS  ZK  OBH- 

ERAIi. 

13  (Nev.)  Since  the  statute  expressly  pro- 
vides that  mandamus  shall  be  issued,  where 
there  is  not  a  ^lain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law,  the  writ 
will  not  be  issued  if  such  an  adequate  remedy 
exists.— State  v.  Eggers,  136  P.  100. 

Mandamus  will  not  issue  to  compel  the  State 
Controller  to  issue  a.  warrant  for  traveling  ex- 
penses of  a  deputy  superintendent  of  public 
instruction,  though  he  is  entitled  to  reimburse- 
ment therefor ;  Bev.  Laws,  IS  4459,  6653.  and 
6655,  autboriciog  the  presoitation  of  claims 

MEainst  the  stat»  for  services  to  the  Board  of 
xaminers  and  Controller,  and,  on  refusal  to 
allow  it,  anthorizing  an  action  to  recover  the 
rejected  part  of  the  claim,  makiojr  the  jadg- 
ment  the  Controller's  authority  for  drawing  a 
warrant  in  favor  of  claimant  for  the  amount  of 
the  judgment— Id. 

S  3  (Nev.)  Mandamus  will  not  issue  when  the 
ordinary  legal  remedies  will  give  adequate  rfr- 
lief.-State  v.  Eggers.  136  P.  104. 

i  4  (Kan.)  Mandamus  will  not  lie  where  there 
is  anoUier  adequate  remedy  by  appeal  in  a 
criminal  case.— State  v.  Bland,  136  P.  947. 

1 10  (Nev.)  Mandamus  will  issue  only  where 
the  right  to  be  protected  is  clear.— State  v.  ti- 
gers. 186  P.  104. 

{  10  (Nev.)  Mandamus  will  not  issue  to  com- 
pel members  of  a  city  council  to  submit  to  the 
electors  a  proposed  ordinance  which  would  be 
void  even  if  approved  by  a  majori^  of  the 
electors.— State  v.  White.  136  P.  110. 

a,  ■UBJEOTS  AND  PURPOSES  OF 
RELIEF. 

(B)  A«tB  »nd  ProaeedlnsB  «C  Pvblle  OflB- 
oera  amd  Boards  and  KDnieipalltles. 

1 71  (Nev J  Performance  of  a  duty  enjoined 
on  an  officer  by  law,  without  leaving  him  any 
discretion  in  Its  performance,  may  be  compelled 
by  mandamus,  if  there  is  no  other  adequate 
remedy.— State  v.  Eggers,  136  P.  104. 

1 1  OS  ^ev.)  If  a  claim  against  the  state  for 
services  aathorlced  br  law  la  preseDted,  the 
amount  of  which  has  oeen  fixed  by  law  and  an 
appropriation  made  therefor,  the  claim  may  be 
enforced  by  mandamus.— State  v.  Eggers,  136  P. 
104. 

S  121  (Kan.)  Mandamus  vrill  He  to  require  a 
county  treasurer  to  pay  money  over  to  a  city  la 
accordance  with  the  statute  providing  that  re- 
bates granted  on  taxes  laid  hy  cities  shall  be 
charged  to  the  county  (Gen.  St  1909,  f  9428), 
where  the  purpose  of  the  proceeding  is  not  to  aa- 
certain  what  sum  Is  due  but  to  ascertain  to 
what  funds  the  rebate  should  be  charged  and  to 
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determiDe  the  trea8arer*B  dot?  Id  the  premises. 
—Kansas  City  v.  Stewart,  136  P.  241. 

m.  jimisDZCTiON,  proceedings. 

A2fD  BEI.IEI'. 

§  147  (Colo.)  The  Governor,  being  charged  b7 
article  4,  |  2,  with  seeing  that  tiie  laws  an 
faithfully  execated,  has  sufficient  interest  to 
maintain  mandamus  to  compel  the  Auditor  to 
audit  claims  and  issue  certificates  for  the  Buiy 
sistence  and  payment  of  militia  called  out  to 
suppress  riots.— Feople  t.  Kenehai^  136  P. 
1033. 

In  view  of  Const,  art.  4,  |  1,  the  Governor 
has  sufficient  interest  to  maintain  mandamus  to 
compel  the  Auditor  to  audit  claims  against  the 
state  in  accordance  with  Rev.  23t.  1908,  S  6239. 
—Id. 

{151  (Kan.)  In  a  mandamus  proceeding 
against  a  county  treasurer  to  require  him  to  pay 
over  moneys  due  the  city  under  certain  statutes, 
the  county  was  a  proper  but  not  a  necessary 
party.— Kansas  City  v.  Stewart,  ISQ  P.  2A1. 

f  154  (Okl)  A  petition  in  mandamus  is  de- 
murrable where  it  does  not  contain  allegations 
of  fact  which,  taken  as  true-affirmatively  show 
that  defendant  la  under  the  clear  legal  duty  of 
doing  the  thing  demanded.— Board  of  Medical 
Kxaminers  of  Oklahoma  v.  GuUey,  136  P.  1083. 

A  petition  in  mandamus  against  the  board  of 
medical  examiners  to  require  the  issuance  of 
a  license  without  examination  held  demurrable, 
where  it  failed  to  show  that  the  board  was 
under  any  legal  duty  to  issue  such  license. — Id. 

§  (64  (Colo.)  In  mandamus  to  compel  the 
State  Auditor  to  audit  claims  and  Issue  certifi- 
cates, in  accordance  witb  Rev.  St.  1908,  |  6239, 
to  pay  the  militia,  that  official,  having  justified 
his  refusal  on  the  ground  that  the  issuance  of 
the  certificates  was  illegal,  cannot  thereafter 
claim  that  he  is  ready  to  proceed  under  the 
statute  as  expeditiously  aa  nis  time  will  per- 
mit— ^People  v.  Kenehan,  186  P.  1088. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Evidence,  |  387. 

MARKETABLE  TITLE. 

See  Vendor  and  Purchaser.  S  130. 

MARKET  VALUE. 

See  Evidence,  §  474. 

MARRIAGE. 

See  Adulteiy;   Breach  of  Marriage  Promiae; 
Divorce ;  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  S  1064:  Death.  $  23; 


I.  THE  BJEXAVIOn. 
(C)  TemlnKtlon  and  Dlschrnvsre. 

{  33  (Okl.)  Conductor's  action  against  a  rail- 
road for  refusal  to  give  a  service  letter  showing 
cause  of  his  discharge,  as  required  by  Comp. 
Laws  1909,  §  40.56,  where  defendant  acted  with- 
out oppression  or  malice,  and  offered  such  let- 
ter providing  plaintiff  woald  surrender  a  prior 
insufficient  letter  given  him,  he  could  recover 
only  nominal  damages. — St  TjouIs  ft  S.  F.  B. 
Co.  V.  Fitzmartin,  136  P.  764. 

Where  a  discharged  railroad  employe  receives 
without  objection,  and  retains  for  more  than 
ei^ht  months,  a  service  letter  in  conformity 
with  his  contract,  thp  company  may  rettwe  *D- 


other  letter  atating  the  cause  of  bis  discbarge, 
in  conformity  i^  GonQk  Laws  1809,  |  4066, 
unless  the  employ^  surrender  the  contract  let- 
ter.—Id. 

Under  Comp.  Laws  1009.  S  4056,  entitling  a 
railroad  employ^  to  a  service  letter  stating  the 
cause  of  his  discharge,  a  discharged  railroad 
conductor  ia  not  entitled  to  more  than  one 
service  letter  on  account  of  a  single  discharge. 
—Id. 

A  contract  between  an  order  to  which  a 
freight  conductor  belonged  and  a  railroad  held 
not  to  entitle  the  conductor  to  more  than  one 
service  letter  on  account  of  a  single  discharge. 
-Id. 

m.  BEA8TBB*8  LIABUCTT  FOB  IR- 
jXnUES  TO  8ERVAHT. 
(A)  Hatsre  and  Extent  In  General. 

I  87  (Or.)  In  Employers'  Uabllity  Law,  {  L 
relating  to  the  liability  of  owners,  builders,  or 
operators  of  machines,  and  requiring  all  persons 
responsible  for  any  work  involving  danger  to 
the  employes  or  to  the  public  to  exercise  every 
precaunon,  does  not  restrict  the  requirements 
to  persons  mentioned  in  the  first  part  of  the 
section,  but  extends  its  scope.— Dunn  v.  Orchard 
Land  ft  Timber  Co.,  136  P.  872. 

§  88  (Mont)  It  was  immaterial  to  the  mas- 
ter's liability  for  injuries  sustained  by  a  serv- 
ant whether  the  servant  knew  for  whom  he  was 
working.— De  Sandro  v.  MlHOula  lAgbt  ft  Wa- 
ter Co.,  136  P.  711. 

188  (Or.)  The  relation  of  an  office  clerk,  as 
affecting  the  care  required  in  the  operation  of 
an  elevator  on  which  the  clerk  was  being  car- 
ried to  her  work,  was  not  that  of  a  servant, 
but  passenger.— Putnam  v.  Pacific  Monthly  Co., 
136  P.  835. 

S  92  (Wash.)  Where  a  master  employs  a  sur- 
geon for  the  benefit  of  its  men  and  without 
profit  to  itself,  it  is  not  liable  for  the  surgeon's 
malpractice  in  case  it  exercised  reasonable  care 
in  the  selection  of  a  competent  sunraon. — Simon 
V.  Hamilton  Logging  Co.,  136  P.  861. 

%  99  <CaLApp.)  Where  the  president  of  a  min- 
ing company  which  used  electric  power  engaged 
a  competent  electrician  to  install  the  electric 
fixtures,  and  the  mode  of  installation  was  not 
negligent,  neither  the  president  nor  the  elec- 
trician are  liable  for  the  wrongful  death  of  a 
servant  electrocuted  at  one  of  the  machines. — 
Hill  V.  Pacific  tias  ft  Electric  Co.,  136  P.  492. 

(B)  Tool*,  HncIklnerT,  AppUnnoea,  ud 
Plnces  tor  Work. 

Si  101,  102  (CaL)  While  it  is  the  duty  of  em- 
ployers to  take  all  reasonable  precautions 
against  the  careless  dropping  of  tools  or  mate- 
rials, they  are  not  insurers.— Colen  v.  Gladding, 
McBean  &  Co.,  136  P.  289. 

§g  101,  t02  (Mont.)  A  master  must  ezerdae 
ordinary  diligence  to  furnish  the  servant  with  a 
reasoDahly  safe  place  of  work.— De  Sandro  t. 
Missoula  Light  &  Water  Co.,  136  P.  711. 

§S  101,  102  (Okl.)  As  applied  to  a  master's 
duty  to  a  servant,  the  two  terms  "reasonably 
safe  place"  and  "reasonable  care  in  providing 
a  safe  place,"  as  a  general  rule,  are  used  In- 
terchangeably; and  an  instruction  embodying 
the  former  phrase  will  not  be  beld  erroneous 
as  prescribing  too  high  a  degree  of  care.— Great 
Western  Coal  &  Coke  Co.  v.  Malone,  136  P. 
403. 

g  103  (Mont.)  The  master  cannot  delegate  to 
another  his  duty  to  furnish  employes  with  a 
reasonably  safe  place  of  work  so  as  to  avoid 
the  responsibility  for  failure  to  discharge  such 
duty.— De  Sandro  v.  HiSBonla  Light  ft  Water 
Co..  136  P.  711. 

§  103  (Okl.)  The  master's  duty  to  furnish 
safe  place  to  work  and  reasonably  safe  tools 
and  appliances  cannot  be  delegated  so  as  to  re- 
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Here  him  of  liability.— Great  Western  Coal  ft 
Coke  Co.  T.  Malone,  136  P.  403. 

1 1 07  (MoDt)  The  rule  requiring  an  employ- 
er to  furnish  a  safe  place  of  work  does  not 
apply,  where  the  employ^  is  engaged  in  making 
a  dangerous  place  safe,  or  where  the  place  of 
work  is  made  by  the  employ^  as  be  proceeds  in 
the  work.— De  £!andro  t.  Hissoula  light  ft  Wa- 
ter Co.,  136  P.  711. 

i  I  OB  (Or.)  A  slab  haul,  witb  a  system  of  dead 
rolls  for  conveying  slabs  from  a  sawmill,  is 
"machinery"  within  Employers'  Liability  Lav, 
I  1. — Dunn  V.  Orchard  Idnd  ft  Timber  Co^ 
130  P.  872. 

S  1 1 6  (Or.)  Hauling  slabs  along  a  slab  haul 
50  feet  hi^h  is  work  "involving  risk  or  danger" 
within  Employers'  Liability  Law,  |  1,  imposing 
duties  on  persons  responsible  for  sucii  work, — 
Dunn"  V.  Orchard  Land  &  Timber  Co.,  136  P. 
872. 

I  118  (Mont.)  That  a  penalty  is  imposed  for 
a  Tiolation  of  Rev.  Codes.  §  8636,  reqairing  the 
doors  on  the  safety  cage  io  a  shaft  mine  to 
be  closed  when  carrying  men,  would  not  make 
one  violating  it  immune  from  civil  liability.— 
Maronen  v.  Anaconda  Copper  Mining  Co.,  136 
P.  968. 

Sach  statute  imposed  an  absolute  duty,  and 
the  employer  cannot  excuse  nonperformance  on 
the  ground  that  he  cannot  comply  with  the 
statute  by  exercising  ordinaiy  care. — Id. 

Such  statute  does  not  create  any  right  of  ac- 
tion or  destroy  any  defense  available  when  It 
was  enacted.— Id. 

Rev.  Codes,  g  8536,  providing  that  the  doors 
of  a  shaft  mine  safety  cage  "must  be  closed" 
when  carrying  men,  does  not  requite  the  em- 
ployment of  a  man  solely  to  tend  the  doors  or 
prohibit  the  employer  from  Imposing  that  duty 
upon  one  having  other  duties  not  interfering 
therewith. — ^Id. 

Such  statute  most  be  given  a  reaswable  con- 
struction in  view  the  evil  Bought  to  be  rem- 
edied by  it-Id. 

{121  (OaL)  An  employer  held  not  negli^nt 
in  failing  to  sheath  or  cover  temporary  freight 
elevator  in  building  in  coarse  ot  construction 
and  hence  not  liable  for  injuries  to  an  employ<S, 
caused  by  a  piece  of  wood  precipitated  Into  the 
shaft  by  some  unknown  cause. — Colen  t.  Glad- 
ding. UcBean  ft  Co.,  136  P.  288. 

{  1 29  (Gal.)  Proximate  cause  of  injury  to  em- 
ployft,  while  in  uncovered  temporary  elevator, 
from  a  piece  of  wood  falliog  held  to  be  the 
careless  dropping  of  the  piece  of  wood. — Colen 
V.  Gladding,  McBean  ft  Co.,  136  P.  289. 

8  129  (MonL)  Causal  connection  between  the 
negligence  per  se  tn  storing  in  a  mine  more 
than  3.000  pounds  of  explosives,  In  violation  of 
Rev.  Codes,  |  8546,  and  injury  (rf  an  employ^ 
therein  is  shown  by  the  presence  and  explosion 
of  such  quantity,  and  the  injury  from  the  explo- 
sion; whether  the  same  tbing  would  have  oc- 
curred had  there  been  less  than  3,000  pounds  not 
being  open  to  inquiry.-— Weatlake  Keating  Gold 
Mining  Co..  136  P.  38. 

There  la  no  carsa)  connection  between  the 
negligence  per  se  of  violatii^  Rev.  Codes.  {  8546, 
prohibiting  the  storing  of  explosives  in  a  mine 
where  its  accidental  explosion  would  cut  off  the 
escape  of  miners  working  In  a  mine,  and  injury 
to  a  miner  therein  from  ezplo^on  of  dynamite 
near  the  shaft,  where  he  was  so  located  that  his 
means  of  egress  were  not  affected  by  the  ex- 
plosion.— Id. 

I  129  (Or.)  An  allegation  that  a  miner's  in- 
jury was  due  to  defendant's  failure  to  timber  a 
stops  is  not  sustained  where  the  rock  which 
caused  the  injury  had  fallen  Iwu  before  the 
accident.— KnaufC  v.  Highland  Development  Co., 
136  P.  846. 

(C)  Hetliods  ot  Work,  Rvle*.  u<  Orders. 

1 136  (OhL)  Where  a  mine  employ^  was  in- 
jured from  the  derailment  of  a  coal  car  on 
whidi  he  was  riding,  due  to  the  defective  con- 


dition of  the  track,  tMiether  with  excessive 
speed  of  the  cars,  the  Imct  that  the  en^neer 
running  the  car  may  not  have  known  die  condi- 
tion of  the  track  could  not  relieve  the  employer 
from  liability.— Great  Wcrteru  Coal  ft  Cote  Co. 
V.  Malone,  136  P.  403. 

(■)  Velliiw  ■•rvaMta. 

S  185  (Or^  In  matters  affecting  the  safety  of 
the  place  for  a  servant  to  work,  the  master 
cannot  escape  ll^lity  by  delegating;  the  duty  to 
another.— Anderson  t.  Meier  ft  ITiank  Co.,  13S 
P.  660. 

I  189  (Mont)  An  employer  is  responsible  for 
injuries  caused  by  the  negligence  of  his  su- 
perintendent— De  Sandro  v,  Missoula  Light  ft 
Water  Co..  138  P.  711. 

{191  (Or.)  The  operator  of  an  elevator  is  not 
a  "fellow  servant"  with  an  office  clerk  killed 
through  the  negligence  of  the  operator. — Pot- 
nam  v.  Pacific  Monthly  Co.,  136  P.  835. 

(F)  Rlska  AMnuned  by  Serramt. 

{206  (Mont)  An  employ^  aosumes  the  ride 
of  such  dangers  as  are  incident  to  his  work. — 

De  Sandro  v.  Missoula  Light  &  Water  Co.,  136 
P.  711. 

1213  (Cal.)  Employes  working  on  buildings 
in  course  of  construction  assume  the  usual  risks 
of  their  employment— Colen  T.  Gladding,  Mc- 
Bean ft  Co.,  m  P.  289. 

{217  (Mont)  Though  an  employe  SMUmed  the 
risk  of  dangers  incident  to  the  presence  of  dyna- 
mite as  he  saw  them,  he  did  not  assume  the  risk 
from  negligent  method  of  tbawinc  dynamite  of 
which  he  did  not  know.^Westlak«  t.  Keating 
Gold  Mining  Co.,  186  F.  88. 

(O)  Coatrlbotorr  N«Kllvcno«  ot  S^rrmmt. 

{233  (Mont)  If  one  employed  to  open  and 
close  tbe  cage  doors  ct  a  shaft  mine  cage,  pur- 
suant to  Kev.  Codes,  {  8536,  neglected  his 
duties  while  being  lowered  or  hoisted  and  was 
injured  therefrom,  he  could  not  recover  against 
the  employer.— Maronen  t.  Anaconda  Copper 
Mining  Co..  1B6  P.  868. 

(H)  Aettona. 

{250y4  [New,  ToL  16  Key-No.  Series]  (Or.) 
The  Commission  being  authorized  by  Act  Feb. 
25,  1913tC.  li::^  the  "Workmen's  Oompensation 
Act,"  I  23,  to  furnish  hospital  accommodations 
only  for  workmen  "entitled  to  benefits  here- 
under," who  must  be  Injured  after  June  30, 
1914,  the  Secretary  of  State  properly  refuses  to 
audit  a  claim  for  the  amount  the  Commission 
contracts  to  pay  a  hoq>ital  for  accommodation* 
during  December,  1913,  (or  workmen  entitled  to 
benefits  under  such  bw.— Salem  Hospital  v. 
Oleott.  136  P.  341. 

{  250%  [New,  vol.  16  Key-No.  Series]  (Wash.) 
Under  Workmen's  Compensation  Act  1911.  {{  1. 
5,  an  injured  employ^  could  not  maintain  an  in- 
jury action  against  tbe  president  of  his  cor- 
porate employer.— Peet  v.  Mills.  136  P.  685. 

{  258  (Mont.)  The  allegation  of  the  complaint 
in  an  action  for  injury  to  a  miner  from  explosion 
of  dynamite,  that  defendant  negligently  stored  it 
at  such  a  place  in  the  mine  that,  should  an  ex- 
plosion occur,  the  Uvea  of  i>ersons  working  in 
the  shaft  of  whom  plaintiff  was  one,  would  be 
Imperiled,  snffldently  charges  violation  of  duty 
as  to  safe  place  to  work.— westlake  v.  Keating 
Gold  Mining  Co.,  136  P.  38. 

§258  (Or.)  An  allegation  that  defendant's 
foreman  directed  plaintiff  and  anotfier  to  remove 
the  ore  and  leave  the  waste  which  had  fallen 
in  a  stope.  without  showing  specific  negligence, 
was  insufficient  to  show  defendant  liable. — 
Kaauff  V.  Hi^land  X>evelopment  Co.,  136  P. 
846. 

8  264  (Mont)  The  complaint  in  a  servant's 
action  for  injury  from  explosion  of  dynamite,  by 
charging  the  explosion  occurred  by  reason  of 
the  dyiuunite  being  overheated,  does  not  limit 
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f lainttff  to  sbowing  •  ipoiitaneoas  explosion 
rom  heat  aloiie,  bat  podtB  a.  conditio  sine  qua 
noD.— Wwtlak*  t.  Keating  Gold  Hining  Co.,  130 
P.  38. 

Wbile.  in  a  serranfi  action  for  injnir  from 
explosion  of  dynamite  by  reason  of  its  being 
overbeated  throagh  an  improper  method  of  thaw- 
ing, it  is  not  necessary  for  him  to  show  whether 
the  dynamite  thus  overheated  exploded  sponta- 
neously or  because  susceptible  through  its  over- 
beating  to  some  impulse  otherwise  inadp<iuBte, 
he  may  show  that  an  electric  bulb  in  the  thawer 
might  be  expected  to  collapse,  and  that  this 
would  suffice  to  explode  the  dynamite  when  heat- 
ed to  the  degree  possible  in  the  thawer.— Id. 

The  complaint  of  a  serrant  for  injury  from 
exploidoa  m  dynamite  in  a  mine  not  charging 
that  it  was  negligence  to  thaw  dynamite  by  elec- 
tricity in  any  event,  but  merely  that  it  was  neg- 
ligence to  use  electricity  for  thawing  in  the 
manner  and  to  the  extent  employed  by  defend- 
ant, evidence  that  electricity  was  not  employed 
as  a  thawing  agent  in  other  mines  Is  Inadmis- 
sible.—Id. 

1 264  fOr.)  If  It  was  negligence  to  leave  waste 
rock  which  had  fallen  in  a  mine,  the  plaintiff 
most  allege  and  prove  tt— Knanff  T.  Highland 
Development  Co..  186  P.  840. 

S  265  (Cal.App.)  The  burden  of  proving  the 
contributory  negligence  rests  on  the  master.— 
Hill  r.  Pacific  Gas  &  Electric  Co.,  136  P.  492. 

§  265  (Mont.)  The  burden  was  upon  one  su- 
ing for  alleged  n^ligent  iniaries  while  in  de- 
fendant's employ  to  prove  ttiat  the  relation  of 
master  and  snrruit  remained  upon  him  throngh- 
out  the  trial,  under  Rev.  Codes,  |  7972.— I>e 
Saudro  T.  Mbsoola  light  &  Water  Go^  136  P. 
711. 

I  265  (Okl.)  The  burden  was  on  defendant  to 
prove  that  plaintiif  assumed  the  risk  of  injury 
irom  working  in  an  unsafe  place  after  its  de- 
fective condition  was  discovered.— Great  West- 
ern Coal  &  Coke  Co.  v.  Malone,  136  P.  403. 

§  267  (Mont.)  In  an  action  against  a  water 
company  for  injuries  by  the  caving  in  of  a  ditch, 
evidence  that  plaintiff  saw  defendant's  foreman 
on  the  ditch  line  tiie  day  before  the  accident, 
and  that  such  foreman  had  ordered  the  foreman 
in  charge  to  keep  the  crew  at  work  there,  was 
admissible  to  tixovr  how  far  defendant  retained 
control  of  the  work.— De  Sandro  v.  Missoula 
Light  &  Water  Co.,  136  P.  711. 

1 270  (Mont)  Were  it  in  issue  whether  a  mas- 
ter was  negligent  In  using  electricity  for  bis  dy- 
namite thawer  in  a  mine,  the  fact  Uiat  electric- 
ity was  not  used  in  other  mines  as  a  thawing 
agency  would  be  proper  evidence,  though  not 
conclusivb  of  negligence.— Westlalie  t.  Keating 
Gold  Minuig  00.7136  P.  38. 

S  270  (Or.)  Where  an  elevator  well  was  not  in- 
closed five  feet  high  on  each  fioor  as  required  by 
statute,  and  plaintiff  was  injured,  the  failure  to 
construct  the  statutory  inclosure  at  places  oth- 
er than  where  the  injury  was  received  was  im- 
materiaL— Scbulte  v.  Pacific  Paper  Co.,  136 
P.  e. 

1270  (Or.)  Under  L.  O.  L  |  727,  subd.  12, 
anthorlsiiig  evidence  of  usage  to  explain  the  tme 
character  of  an  act,  in  an  action  for  injuries 
from  the  falling  of  boxes,  evidence  as  to  the 
usual  method  of  piling  was  admissible.- Ander- 
son V.  Meier  &  Frank  Co.,  136  P.  660. 

{  270  (Wash.)  In  an  action  against  a  master 
for  the  negligence  of  a  surgeon  employed  by  it 
to  treat  its  servants,  evidence  of  malpractice  on 
the  part  of  the  surgeon  some  six  years  previous 
is  too  remote  to  be  admissible  to  show  that  the 
master  did  not  exercise  reasonable  care  in  se- 
lecting the  surgeon. — Simon  v,  Hamilton  Log- 
ging Co.,  136  P.  361. 

A  idngle  act  of  negligence  on  the  part  of  the 
physician  will  not  establish  his  incompetency, 
but  such  acts  may  be  shown  as  touching  on 


the  iiufiBtion  whether  tiie  employer  knew  that 
tiM  physidan  was  inconwetent.- Id. 

Evidence  of  tbe  acta  of  incompetency  occur- 
ring after  the  negUgenee  on  the  part  of  the 
surgeon  which  wai  oomnlalned  of  ia  inadmiail- 
blc— Id. 

Evidence  of  the  physician's  unskillful  treat- 
ment of  cases  some  nules  from  the  place  of  the 
master's  business,  and  not  shown  to  have  been 
known  to  the  master,  and  tending  to  show  that 
the  phyisician  was  an  unskillful  obstetrician, 
is  inadmissible  to  show  tbat  he  was  incompetent 
to  treat  the  men  in  a  lumber  camp.— Id. 

{276  (Mont)  Evidence,  in  an  action  by  an 
employ^  of  a  water  company  for  injuries  by 
the  caving  In  of  a  ditch,  Ada  not  to  show  tbat 
the  caving  was  caused  by  failure  to  crib  the 
walls  of  toe  completed  part  of  the  ditch  as  al- 
leged, but  merely  to  show  that  plaintiff  was  in- 
jured by  the  caving  of  the  walls. — De  Sandro  T. 
Missoula  Light  &  Water  Co..  136  P.  711. 

An  injured  servant  must  show,  by  substantial 
evidence,  that  the  employer's  alleged  negligence 
proximately  caused  tiie  injury.— Id. 

The  proximate  cause  of  a  servant's  injuries 
may  be  shown  by  indirect  evidence  which  af- 
firmatively shows  that  toe  negligent  act  caused 
the  injuries,  and  excludes  the  idea  that  it  re- 
sulted from  any  other  cause.— Id. 

S  276  (Mont.)  Bvldence  held  to  sustain  a  find- 
ing that  decedent  was  to  all  intenta  a  station 
tender  and  required  to  close  the  door  of  a  mine 
cage  when  he  entered  the  cage  to  be  hoisted. — 
Maronen  t.  Anaconda  Copper  Mining  Co.,  136 
P.  968. 

i  276  (Wash.)  Evidence  heJd  to  show  tbat  the 
proximate  cause  of  the  accent  was  the  pinch- 
ing of  a  board  against  a  saw  and  not  Diligence 
of  decedent  in  allowing  the  board  to  cateh  the 
saw.— Jensen  v.  Shaw  Show  Case  Co.,  136  P. 
698. 

S  277  (Mont.)  Evidence '  held  to  sustain  a 
finding  that  all  of  the  men  engaged  in  the  work, 
including  plaintiff,  were  employ4s  of  toe  de- 
fendant water  company,  and  not  of  any  inde- 
pendent contractor.-rDe  Sandro  t.  Missoula 
LiKht  &  Water  Co.,  136  P.  711. 

Plaintiff,  to  recover  for  personal  iojariee  sus- 
tained while  in  defendanrs  emplt^ment,  must 
show  prima  facie  that  the  relation  of  master 
and  servant  existed. — Id. 

I  278  (Mont)  Evidence,  in  a  servant's  action 
for  Injury  from  explosion  of  dynamite  in  the 
inine  in  which  he  was  working,  held  sufficient  to 
show  negligence  in  selecting  a  method,  not  rea- 
sonably safe,  of  thawing  the  dynamite  for  use, 
whereby  it  was  overheated.— Westlake  t.  Keat- 
ing Gold  Mining  Co.,  136  P.  Sa 

Evidence  held  sufficient  to  show  the  overheat- 
ing of  dynamite  in  the  toawer  caused  toe  ex- 
plosion, either  directly  or  as  an  indispensable 
condition. — Id,  • 

S  278  (Or.)  Evidence  held  insufficient  to  show 
negligence  of  the  employer.— Knauff  T.  High- 
land Development  Co.,  136  P.  848. 

1284  (Cal_App.)  The  question  of  the  employ- 
ers liability  is  for  the  court,  when  toe  facts  on 
which  ita  liability  must  be  based  are  undis- 
puted.—Hill  T.  Pacific  Gaa  &  Electric  Co.,  136 
P.  492. 

{284  (Mont.)  Whether  a  contract  of  employ- 
ment creates  the  relation  of  independent  con- 
tractor OS  of  employer  and  employ^  between  the 
parties  1.4  Tor  the  court— De  Sandro  t.  Missoula 
Light  &  Water  Co.,  136  P.  711. 

Where  a  contract  of  employment  la  verbal, 
ite  construction  aa  to  the  relation  croated  is  for 
the  jury,  though  it  would  be  a  question  for  toe 
conrt  U  the  evidence  clearly  showed  ite  terms 
withoat  controversy.— Id. 

i  286  (CalApp.)  In  an  action  for  the  wrong- 
ful death  of  a  servant  killed  in  attempting  to 
start  a  pump  operated  by  electric  power,  the 
question  of  negligence  is  for  the  jury,  where 
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the  reason  for  the  accideat  is  not  apparent. — 
Uill  V.  Pacific  Gas  &  Electric  Co.,  136  P.  492. 

$286  (Mont.)  Evidence,  in  an  action  for  in- 
jury to  a  miner  vorktn;  in  a  sliaft  of  the  inln« 
from  explosion  of  dynamite,  heUt  sufficient 
to  go  to  the  jury  on  the  question  of  nesligent 
failure  in  respect  to  the  duty  of  furnishing  a 
safe  place  to  work.— Westlake  t.  Keatins:  Gold 
MiDing  Co.,  136  P.  38, 

§  286  (Okl.)  In  a  mine  employe's  action  for 
injuries  from  the  derailment  of  a  coal  car  the 
question  whether  the  engineer  was  negligent 
was  for  the  jury.— Great  Western  Coal  &  Coke 
Co.  V.  Malone,  136  P.  403. 

1 286  (Wash.)  Whetiier  the  equipping  of  a 
saw  with  a  hood  which  was  inadeiiuate,  with- 
out providing  a  spreader  which  would  have 
prevented  the  injuiy,  complied  with  factor;  act 
was  for  the  jury.— Jensen  t.  Shaw  Show  Case 
Co.,  136  P.  69S. 

Kxcept  where  the  minds  of  reasonable  men 
could  not  differ,  whether  an  employer  has  com- 
plied with  the  factory  act  ia  for  the  jury,— Id. 

g  268  (Mont.)  Whether  plaintiff  assumed  the 
risk  of  injury  from  the  caving  in  of  a  ditch  held 
a  jury  question.— De  Sandro  t.  Missoula  Light 
A  Water  Oa,  136  P.  711. 

I  289  (CaLApp,)  The  question  of  contributory 
negligence  held  under  the  evidence  for  the  jury. 
— HjTl  v.  Pacific  Gas  A  Electric  Co.,  136  P.  492. 

A  servaat's  contributory  negligence  Is  for 
ttie  jury,  unless  but  one  conclusion  can  rea- 
sonably  be  reached  firom  the  evidence,— Id. 

§291  (Okl.)  Instructions  given,  in  a  mine  em- 
ploye's action  for  injuries  &om  the  derailment 
of  a  coal  car  on  which  he  was  riding,  due  to  a 
defective  switch  and  excessive  speed,  held  not 
erroneous. — Great  Western  Coal  ft  Coke  Co,  t. 
Malone,  186  P.  403. 

§291  (Or,)  In  an  action  for  Injuries  to  plain- 
tiff by  falling  into  -a  hole  in  a  hallway  of  a 
building  under  construction,  evidence  Acid  in- 
suflicient  to  justify  instructions  on  the  question 
-of  unavnidable  accident. — Schenrmann  t.  Mathi- 
son,  136  P.  330. 

S  293  (Or,)  Where  the  court  was  of  the  opin- 
ion that  an  action  for  injuries  was  brought  un- 
der a  statute  regulatimi  Uie  guarding  of  elevator 
wells,  and  also  that  there  were  elements  of  lis' 
bility  itadependent  of  the  statute,  it  should  have 
distinguished  them  in  its  instructions,  and  spe- 
cifically stated  the  issues  of  fact  and  defenses 
applicable  to  each,  instead  of  submitting  them 
to  the  jury  to  determine  the  issues  of  law  and 
adopt  its  own  application  thereof  to  the  facta. — 
Kchulte  V.  Pacific  Paper  Co.,  136  P.  6. 

I  297  (Kan.)  Where,  in  an  action  for  injuries 
from  a  conveyor  belt  alleged  to  have  started  in 
gear  automatically,  the  jury  in  answer  to  spe- 
cial question  whetiier  such  belt  got  into  gear 
automatically  answered,  "No  evidence  to  abow 
how  it  got  back,"  a  general  venlict  for  plaintifr 
should  have  been  set  a^de.—£Btei  v.  EJdgar  Zinc 
Co^  136  P.  910, 

IV.  LIABIUTIES  FOR  INJURIES  TO 
THIRD  PERSONS. 
CA)  Acts  or  OmlMiOKB  of  S^wwrnnt, 

1 3 11  (Mont.)  If  it  was  the  particular  duty 
of  one  of  two  employes  who  had  the  superin- 
tendence of  certain  work  to  take  precaution  to 
protect  the  workmen,  the  superintendent  who 
was  not  under  that  particular  duty  would  not 
bi>  responsible  for  the  negligent  failure  of  the 
iither  empli)y4  to  take  such  precaution. — De 
Sftndro  v.  Missoula  Light  ft  Water  Co..  136  P. 
711. 

(B)  Work  of  Independest  OoBtrmetor. 

11315  (Okl.)  In  an  action  for  tort,  it  is  no 

dffense  thnt  the  unlawful  act  was  committed  by 
an  independent  contractor  employed  by  defend- 
ant to  cuomiit  the  same. — Missouri.  O.  ft  G.  Ky. 
Co.  T.  Brown,  136  P.  1117. 


(316  (Or.)  Where  defendant  corporation  em- 
ployed li.  to  grade  certain  streets  and  lots,  and 
m  doing  so  he  set  off  an  excessive  blast,  bj  whi<-fa 
a  building  in  process  of  construction  by  pbla- 
tiffs  was  injured,  the  corporatioo  was  not  lia- 
ble in  the  absence  of  proof  of  privity  ot  contract 
or  concurrence  of  action  between  it  and  L— 
Winnifotd  v.  MacLeod.  136  P.  25. 

Contract  for  the  grading  and  improvement  of 
certain  streets  and  lots  construed,  and  held  lo 
leave  to  the  contractor  the  selection  of  the  man- 
ner of  doing  the  work,  and,  being  a  lawftil  un- 
dertaking in  itself,  the  employer  was  not  llabk 
for  injuries  from  an  excessire  blast  set  off  by 
him  in  the  process  of  the  work. — Id. 

Where  a  project  of  grading  certain  streets  acd 
lots,  or  the  manner  ox  executing  the  same  under 
a  contract,  was  not  a  nuisance,  and  Uie  em- 
ployer did  not  retain  control  of  tiie  premises,  be 
would  not  be  responsible  for  nnisances  created 
by  the  contractor  doing  the  work. — Id. 

i  320  (Or.)  The  role  that,  where  tb»  entiR 
work  is  committed  to  a  contractor,  be  alone  ia 
responsible  for  injuries  to  third  persons  from 
the  prosecution  of  the  work  is  subje<:t  to  an 
exception  that  the  owner  must  respond,  if  the 
manner  provided  for  carrying  oat  the  watk  is 
itself  dangerous,  or  U  the  project  Is  manifestly 
dangerous  to  others.— Winniford  t.  M**'^-*^ 
136  P.  25. 

(C)  Actions. 

1 329  (Mont)  The  defense  of  Independent 
contractor  is  not  an  affirmative  defense  to  be 
established  by  a  preponderance  of  the  evidence, 
and  is  available  under  the  Code  under  a  gen- 
eral denial — De  Saudro  v.  Miasoula  Light  ft 
Water  Co.  136  P.  TIL 

MEASURE  OF  DAMAGES. 

See  Damages,  f  S  112,  124. 

MECHANICS'  LIENS. 

See  Ai«>eal  and  Brr«,  |  1178;  Parties,  {  SI; 
Statutes,  I  226. 

I.  NATURE.  GROUNDS.  AND  SUB- 
JXOT-BCATTEB  IN  GENEXtAI.. 

1 5  (ColoApp.)  Mechanics*  lien  statutes  are  to 
be  construed  favorably  to  subcoa  tractors  aiul 
materialmeiLr— Great  Western  Somr  Go.  v.  F. 
H.  Gllcrest  Lnmber  Go.,  186  P.  563. 

8  5  (Kan.)  In  view  of  the  liberal  rule  of  cos- 
struction  prescribed  hy  Oen.  SL  1909,  f  9SS0, 
the  Mechanics'  Lien  Law  is  not  to  be  strictly 
construed  because  in  supposed  derogatica  of 
the  common  law. — Southwestern  Paint  ft  Wall 
Paper  Co.  v.  Perkins,  136  P,  324. 

9  5  (Okl.)  The  mechanic's  Uen  law  (Comp. 
Laws  1009,  i  6151  et  seq.)  will  be  interpreted  so 
as  to  give  security  to  the  class  of  persons  naoied 
in  it,  where  its  provisions  have  been  snbetantial- 
ly  complied  with  in  good  faith.— El)erle  v.  Dreit- 
nan,  136  P.  162. 

1 13  (Okl.)  In  the  absence  of  statute  exprw- 
\j  autliorlsing  it,  there  can  be  no  mechauc'i 
hen  on  a  public  school  building  of  a  city.— 
Western  Terra  Cotta  Co.  v.  Board  of  Educati« 
City  of  Shawnee.  136  P.  585. 

n.  RIGHT  TO  LIEN. 

(O)  Agreement  or  Oonseat  of  Owaer. 

{  72  (Okl.)  A  contract  with  the  owner's  &geiA 
is  a  contrnct  with  the  owner  within  Comp.  Laws 
1909,  §  0151,  requiring  that  labor  or  material  fi-r 
which  a  lien  is  claimed  be  furnished  under  cud- 
tract  with  the  owner. — Eberle  v.  Drennon,  13^ 
P.  162. 

(fi!)  Snfcootttrmetors*  «b4  OoBtrMton* 

1 94  (Colo.App.)  Subcontractors*  Hens  are  al- 
lowed  directly  because  of  the  enhanced  valne  <^ 
the  property-  from  the  labor  and  material  so  cos- 
tributeu  to  It  by  the  consent  of  its  «wna 
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throngb  -bis  agent,  the  principal  contractor.— 
Oreat  Weatern  Sagar  Go.  t.  F.  H.  Oilcrest 
Lumber  Co..  186  P.  S63. 

S  94  (pU.)  Under  Comp.  Laws  1009,  |  61S3, 
materiaomen  and  laborers  wbo  furnish  material 
and  perform  labor  in  tbe  constmction  of  a 
bailduiz  under  contract  with  tbe  contractor  are 
entitled  to  a  lien  npon  the  land.— Eberle  T.  Dren- 
nao.  136  P.  162. 

i  M  (ColaApp.)  Under  Rev.  St  1908.  H 
4025,  4026.  4033,  giving  lieoa  to  subcontrac- 
tors and  permitting  the  owner  to  limit  his  lia- 
bilitj  to  them  by  filing  the  contract,  held  that, 
where  tbe  contract  was  for  less  than  $500  and 
hence  not  required  to  be  filed,  there  was  a  lien 
regardless  of  notice  to  tbe  owner  or  the  state 
of  accounts  between  bim  and  the  principal  con- 
tractor.—Ureat  Western  Sugar  Co.  v.  F.  H.  Gil- 
crest  Lnmber  Co..  136  P.  653. 

The  notice  required  of  subcontractors  under 
Rev.  St  1908,  |  4026,  held  not  necessary  where 
the  contract  was  for  $500  or  less  or.  if  for  a 
larger  sum,  was  not  in  writing,  or  where  It  or 
a  aufficlent  memorandum  thereof  was  not  filed 
for  record.— Id. 

S  100  (C0I0.APP.)  Under  Bev.  St  1908,  U 
4025,  4026,  giving  llena  to  Bubcontractors  and 

firoviding  that  tbe  owner  may  in  certain  cases 
inait  bis  liability  to  them  by  filing  for  record 
tbe  contract  or  a  memorandum  thereof  showing 
terms  of  payment  etc,  held,  that  tbe  burden  of 
watchfulness  in  protecting  the  claims  of  the 
subcontractors  was  upon  the  owner. — Great 
Western  Sugar  Co.  t.  F.  H.  Glkrest  Lumber 
Co.,  136  P.  663. 

Rev.  St.  1908,  «  4025,  4026,  requiring  bulld- 
ing_  contracts  for  amounts  over  $600  to  be  in 
writing,  and  providing  tbat  they  might  be  re- 
corded Dy  tbe  owner  aa  notice  of  their  terms 
and  for  notice  by  aabcontractors  requiring  the 
owner  to  retain  BufBcient  to  satisfy  their  claims, 
refer  only  to  written  contracts  tor  amounts  over 
$500.— Id. 

§110  (Kan.)  The  liability  for  subcontractors' 
liens  was  not  limited  by  a  price  fixed  for  tbe 
building  by  the  owner  and  contractor  in  a  set- 
tlement made  after  tbe  building  was  completed. 
—Southwestern  Paint  &  Wall  Paper  Co.  v. 
Perkins,  136  P.  324. 

m.  PROCEEDINGS  TO  PERFECT. 

1 132  (Or.)  Where  one  employed  as  a  carpen- 
ter by  the  day  quit  work  September  12tb,  the 
tact  tbat  on  January  23d  he  did  additional 
work  and  furnished  additional  materials  with- 
out tbe  knowledge  of  tbe  owner  does  not  extend 
tbe  time  for  filing  a  Hen.— Fudge  v.  Bilger,  136 
P.  876. 

S  141  (Okl.)  A  subcontractor's  lien,  which 
named  as  contractor  an  individual  instead  of 
tbe  firm  to  which  the  individual  belonged,  was 
not  invalidated  by  tbe  mistake,  wbere  the  own- 
er was  not  misled  or  injured  therefrom.— Bberle 
V.  Drennan,  136  P.  162. 

il49  (Kan.)  Where  adjoining  owners  em- 
ployed the  same  contractor  to  erect  baildings 
according  to  the  same  plan,  and  the  material 
ftiroisbed  was  used  in  both  buildinf^,  held,  tbat 
lien  statementa  filed  against  one  owner  were 
nffldent  where  one  statement  charged  all  the 
Items  furnished  for  both  buildings,  gave  credit 
for  payments  in  full  made  by  one  owner,  and 
claimed  a  lien  for  tbe  balance,  and  tbe  other 
fltatement  separated  the  items  which  went  Into 
the  bnilding  against  which  the  lien  was  claimed. 
— Sonthwestern  Paint  ft  Wall  Paper  Co.  v.  Per- 
khiB,  136  P.  324. 

{  156  (Kan.)  Written  notice  of  the  filing  of 
a  mechanic's  lien  is  sufBcient  where  it  is  served 
by  registered  mail  and  reaches  the  owner  per- 
sonally—Southwestern Paint  &  Wall  Paper  Co. 
v.  PtAlDB,  136  P.  324. 


▼n.  ENFORCEMENT. 

{  263  (OkL)  Under  the  express  provisions  of 
Comp.  Laws  1909,  S  6156,  tbe  orlglQal  contrac- 
tor is  an  Indispensable  party  to  an  action  by  a 
inbcontractor  or  materialmen  to  foreclose  a  Oen 
against  the  owner's  property^^Bber^  t.  Dren- 
nan, 186  P.  162. 

1 281  (Colo.App.)  Proof  of  the  agency  of  the 
one  npon  whom  tbe  copy  of  tbe  statement  was 
served  held  suflBdent— Great  Western  Sugar 
Co.  T.  F.  H.  Gilcrest  Lumber  Co.,  186  P. 

Evidence  held  mifiicient  to  show  that  tlie  ma- 
terials were  used  in  tbe  construction  of  a  cer- 
tain building.— Id. 

{ 304  (Kan.)  Wbere,  on  foreclosnre  of  sub- 
contractors*  lieoa,  it  appeared  that  the  contrac- 
tor was  really  the  owner's  agent,  a  personal 
judgment  against  the  owner  was  proper.— South- 
western Paint  ft  Wall  Co.  v.  Perkins,  1S6  P. 
824. 

MEMORANDA. 

See  Frands,  Statute  of,  {  110;  ^tnessei,  H 
2BSi,  WQ. 

MENTAL  CAPACITY. 

See  Wnii^  I  282. 

MERGER. 

See  Judgment,  |  682. 

MILITIA. 

See  Courts,  |  207;  Sutes,  1 187;  Trial,  |  252. 

MINES  AND  MINERALS. 

See  Death,  S  23 ;  Brldence,  1  612 :  Bfaster  and 
Servant,  «  99,  118.  129,  186,  217,  288,  268, 
264,  278,  286.  291 ;  Trial,  |  266. 

X.  PITBUO  KINERAI.  I.AND8. 

(B)  lioeatlon  and  AcantsltlOK  of  ClalBM. 

{20  (CaLApp.)  A  claim  may  be  marked  at 
any  time  before  an  intervening  right  is  ac- 
quired. Irrespective  of  whether  the  time  of 
marking  is  reasonable. — Gobert  t.  Butterfield. 
136  P.  616. 

j2l  (CaLApp.)  A  notice  of  the  locatioa  or 
mineral  land  may  be  amended  if  tbat  can  be 
done  without  prejudicing  the  rights  of  others. 
—Gobert  v.  Butterfield,  136  P.  n6. 

S  29  (CaLApp.)  Tbe  inchoate  rights  of  a  loca- 
tor of  a  mining  claim  cannot  be  OBfeated  by  the 
torts  or  trespasses  of  others.— Gobert  t.  Butter- 
field, 136  P.  516. 

An  amended  notice  of  location  relates  back  to 
the  original  notice,  notwithstanding  intervening 
locations,  if  made  to  care  obvious  defects  with- 
out including  any  new  ground. — Id. 

A  location  in  excess  of  tbe  statutory  limit  is 
voidable  only  as  to  the  excess,  if  it  is  made  In 
good  faith  and  does  not  injure  any  one  else. — ^Id. 

If  a  claim  is  sufficiently  marked,  and  all  nec- 
essary acts  of  location  are  done,  the  rights 
acquired  cannot  be  divested  by  tbe  subsequent 
obliteration  of  tlie  location  ina^s  or  removal 
of  the  stakes  without  tbe  locator's  fault— Id. 

S  38  (CaLApp.)  Evidence  held  to  show  that 
plaintiff's  original  location  was  not  intended  to 
and  did  not  luclnde  the  land  in  controversy.- 
Gob^  T.  Butterfield.  136  P.  616. 

Evidence  held  to  sustain  a  finding  tbat  plain- 
tiffs only  purpose  In  amending  bis  original  no- 
tice of  location  was  to  take  advantage  of  a  sub- 
sequent discovery  made  by  one  who  had,  at  tbe 
time,  located  the  ground  in  good  faith,  and 
tbat  plaintiff  did  not  originally  intend  to  claim 
the  gronnd.~Id. 
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n.  Trrui.  CONVETAKOES,  AHD 

OOHTBAOTB. 
(O)  LeM«a,  Ummm,  aad  CoBtvaots* 

8  56  (GoIo.App.)  Where  defendant  paid  no 
conaideratioQ  for  an  oil  and  ga*  lease  which 
ubligated  him  onlr  to  pay  a  percentage  of  the 
proceeds  if  oil  and  gas  should  be  discovered  on 
the  land,  the  contract  waa  a  mere  lease  option 
and  voidable  at  any  timeprlor  to  perfomoanea 
by  the  lessee.— Da\-i8  t.  lUddle.  136  P.  651. 

1 78  (CoIo.App.)  Where  an  oil  and  gai  lease 
ran  for  40  years  without  specifying  any  time 
within  which  development  work  by  the  lessee 
must  be  commenced,  the  lessee's  failure  to  do 
anything  to  develop  the  land  for  nearly  a  year 
and  a  half  was  sufficient  to  work  a  forfeiture. 
—Davis  V.  Riddle,  136  P.  651. 

J 78  (OM.)  Under  Rev.  Laws  1910,  1  4773, 
atlnff  to  pleading  of  conditions  precedent, 
and  section  4737,  requiring  that  the  pleader 
state  the  facts  constituting  the  facts  in  ocdi- 
naiT  and  concise  language,  the  petition,  in  an 
action  wherein  plaintiff  relied  tmon  an  oil  and 
gas  leas^  held  to  sufficient^  all^  the  condi- 
tions.—GahiU  r.  Pine  Creel  Oil  Co..  136  P. 
1100. 

m.  OPEBATIOK  OFBmrES.  QUAB- 
BIES.  AND  WEIXS. 

I  103  (Wash.)  In  view  of  Rem.  ft  Bal.  Code, 
U  8677,  7347,  a  mining  corporation  whose  capi- 
tal stock  had  not  tteen  suDscribed  and  which 
did  not  own  the  mining  property  was  not  a 
going  concern  entitled  to  sell  stock.— BoEde  T. 
Kingsley,  136  P.  1172. 

MISREPRESENTATION. 

See  Sales,  U  40,  U4-126. 

MODIFICATION. 

See  Sales,  |  81. 

MONEY  RECEIVED. 

See  Sales,  i  387 ;  Vendor  and  Purchaser,  1 341. 

I I  (Colo.App.)  At  common  law,  an  action 
could  be  maintained  in  assumpsit  or  debt  aa 
for  money  bad  and  received,  upon  the  theory 
of  a  quasi  or  constructive  contract  to  recover 
money  belongit^  to  plaintiff,  but  improperiy 
converted  by  defendant  in  breach  of  contract — 
Brown's  Estate  v.  Stair,  136  P.  1003. 

1 6  (Wash.)  Where,  in  view  of  the  fact  that 
there  could  legally  be  only  ten  liquor  licenses 
granted,  the  thirteen  holders  of  licenses  in  a 
town  agreed  to  pay  $500  to  each  of  three  sa- 
loonkeepers who  should  not  reapply  for  a  li- 
cense, and  defendant  collected  the  money  for 
payment  to  plaintiff  and  two  others,  plaintiff 
could  recover  such  money  from  defendant  as 
money  received  for  piaintifTs  benefit — Jones  v. 
Maes.  136  P.  680. 

$9  (Colo.App.)  Claimant  held  entitled  to 
maintain  an  acticm  for  money  had  and  received 
to  recover  the  value  of  one-half  of  real  estate 
received  by  decedent  from  a  client  in  payment 
of  a  fee,  where  the  parties  had  agreed  to  equal- 
ly divide  the  fee. — Brown's  Estate  v.  Stair,  136 
P.  1003. 

Where  a  liability  is  discharged  by  payment  to 
one  who  does  not  assert  a  hostile  claim  to  the 
money,  another  claimant  who  Is  entitled  to  his 
share  in  the  amount  may  maintain  an  action 
against  the  person  receiving  the  fund  as  for 
money  bad  and  received. — Id. 

^9  (Or.)  Where  defendant,  who  contracted 
with  a  city  to  construct  a  pipe  tine  and  employ- 
ed A.  to  do  the  work,  deducted  from  the  wages  of 
the  laborers  employed  bv  A.  a  sufficient  amount 
to  pay  for  the  supplies  furnished  by  plaintiff  in 
maintaining  the  men,  defendant  In  equity  and 
good  conscience  should  pay  plaintiff  for  such 
supplies,  under  the  equitable  docteine  of  Uabil* 


for  money  had  and  received.- Baker  Gtj 
Mwcantila  Co,  t.  Idaho  Glased  Cement  Pipe  Go^ 
136  P.  2SL 

MORTGAGES. 

See  Chattel  Mortgages:  Dismissal  and  Nonsuit, 
I  19:  Evidence,  |  471;  Gas,  S  8:  Guardian 
and  Wardjf  112.  163:  Indians,  j  15;  Land- 
lord and  Tenant,  |  81;  Limitaoon  of  Ac- 
tions, i  108;  Tenancy  In  Common.  I  4& 

X.  BEQmSITES  AND  VAUDITT. 
(A)  Matarc  aad  BlsseBtlals  mt  GoBverMi««a 

mm  SMuitr. 

S27  (Or.)  To  constitute  even  an  equltiUjle 
mortgage,  there  must  be  some  kind  of  an  agree- 
ment by  the  owner  of  the  proper^  that  it  shall 
be  held  as  security  for  a  debt— Barber  v.  Too- 
mey,  136  P.  343. 

{  32  (Okl.)  Though  the  parties  agree  that,  np- 
on  default  in  payment  within  a  fixed  time,  a 
deed  given  as  a  mortgage  shall  become  abso- 
lute, such  deed  is  in  effect  a  mortgase.— Fartow 
V.  Work,  136  P.  739. 

A  deed  ^ven  merely  as  security,  and  so  in- 
tended, is  a  mortgage,  with  the  rifi^t  of  redemp- 
tion, though  absolute  on  its  face.— Id. 

If  the  debt  remains  for  which  a  ccmveyance 
is  security,  and  collection  may  be  enforoed  in- 
dependently of  such  secnrity,  tite  transaction 
is  in  law  a  mortgage,  whatever  language  the 
parties  may  have  twed  in  expressing  their 
agreement — Id, 

i  32  (Or.)  To  determine  whether  a  deed  is  in 
equity  a  mortgage,  the  test  is  whether  a  debt 
was  created  or  continued  for  which  the  deed 
was  desifnied  as  ■eenrity.— Caro  v.  WoUenberc, 

136  P.  886. 

S  38  (Wash.)  The  rule  that  one  who  attempts 
to  have  a  deed  -  absolute  in  form  decreed  m 
mortgage  is  reoulved  to  make  strict  proof  of 
the  fact  by  evidence  that  Is  dear,  nnequivocal. 
and  convincing  is  one  <^  substance,  and  should 
be  applied  in  such  an  action  where  the  evi- 
dence does  not  preponderate  in  favor  of  the 
party  seeking  to  have  the  instrument  declared 
a  mortgage.— Hansen  v.  Abrams,  136  P.  678. 

In  a  suit  to  declare  both  a  deed  and  a  biU 
of  sale  absolute  on  their  face  mortgages,  Md 
that  the  finding  against  plaintiff  was  not  con- 
trary to  the  prepondenmee  of  the  evldencsk— Id. 

in.  oomTBuoTioir  ahd  opera- 
tion. 

(O)  Property-  Mortsr««eA,  «a<  Btstates  of 
Parties  Tlier«lii. 

i  139  (Or.)  Where  a  mortgagee  took  posses- 
sion under  a  deed  which  was  in  equity  a  mort- 
gage, he  held  possession  as  mortgagee,  and  fiie 
relation  was  analogous  to  that  of  trustee  and 
cestui  que  trust.— Garo  v.  WoIIenbetg,  138  P. 
866. 

§  143  (Or.)  The  relation  of  mortgagor  and 
mortgagee  must  terminate  before  either  party 
in  possession  can  interpose  limitations  ss 
against  the  other.— Caro  v.  Wollenberg,  136  P. 

When  by  agreement  the  mortgagee  is  to  boM 
possession  to  satisfy  his  claims  from  rents  and 

{irofits,  his  claim  is  not  adverse  till  his  demand 
B  satisfied  or  he  gives  distinct  noti<»  to  mort- 
gagor that  he  asserts  atoolnte  title.— Id. 

TV.  RIGHTS  AND  XJABIXJTIBB  OF 
FIlRTIBS. 

1 191  (Or.)  When  a  mortgagee  obtafna  poases- 

sion  after  condition  broken,  he  may  retain  it 
as  against  the  mortgagor  till  the  debt  is  paid-— 
Caro  V.  WoUenberg,  136  P.  866. 

S  199  (Kan.)  Where  the  grantee  under  deeds 
given  as  mortgages  acquires  possession  believing 
himself  to  be  the  owner,  the  damage  allowable 
against  him  is  the  ordinary  rental  value  for  the 
time  such  possession  is  retained,  Icos  the  valoe 
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of  permanent  iimnoTenientB  made  \f  blm  tiiere> 
on.— Holmea  t.  Holt,  186  P.  246. 

VI.   TKANSFEB  OF  PBOPEBTT  MORT- 
GAGED OR  OF  EQUITT  OF 
RJGDEMPTIOH. 

1 294  (Or.)  Though  the  mortgagor  may  lell  to 
the  mortgagee  in  Mtiafaetion  of  the  debt,  the 
bnrden  !■  on  the  mortgagee  to  ihow  that  the 
sale  was  Tolantarilr  made  and  Uiat  bit  omdact 
was  tiir.— Oato  t.  Wolleiilierg,  186  P.  86& 

X.  FORECXiOBUKE  BT  ACTIOK. 

(B)  Blflrlkt  to  Foreelose  «nd  Dcfeuac*. 

1 417  (Idaho)  Where  G.,  the  holder  of  a  note 
and  mortgage  for  $3,000,  delLrered  them  to  a 
bank  as  securit;  for  $602.44,  and  thereafter  as- 
signed them  to  T.  M.  as  security  for  borrowed 
money,  and  while  they  were  in  the  bands  of  the 
bank  assigned  bis  interest  to  B.  M.  and  8.  on 
agreement  that  they  pay  his  indebtedness  to  the 
bulk,  held,  that  B.  M.  and  S.  held  the  note  and 
mortgage  as  collateral  for  the  balance  dne  on 
the  debt  for  which  they  were  hypothecated,  and 
it  was  error  to  give  them  a  decree  foreclosing 
the  mortgage,  but  that  O.'a  egoity  belonged  to 
T.  M.— MeUen  t.  Garrett,  186?.  487. 

(J)  flKle. 

{554  (Idaho)  Where  a  sheriff  condacdng  a 
foreclosure  sale  in  1875  nnder  a  territorial 
statute  executed  a  deed  to  the  purchaser,  In- 
stead of  issuing  to  faim  a  certificate  of  sale,  the 
owner  cannot,  35  years  thereafter,  object  to  the 
form  of  the  conveyance:  he  not  having  daring 
that  time  offered  or  Bought  to  xedeem^Fairriew 
Inv.  Go.  T.  Lamberaon.  186  P.  60a 

XE.  REDEMPnOM. 

1591  (Or.)  Both  at  common  law*  and  under 
Lu  O.  it  886,  422,  the  right  to  redeem  is 
favored  by  a  court  of  equity,  and  will  not  be 
taken  away  except  by  strict  compliance  with 
the  necessary  steps.— Caro  t.  WoUeDbeig,  136 
P.  866. 

1 6O8/3  (Or.)  In  a  suit  to  have  a  deed  de- 
clared a  mortgage  and  to  redeem,  evidence  held 
to  show  that  the  mortgagee  went  into  poasesaion 
under  an  agreement  to  apply  the  rents  to  the 
debt,  and  insofflciait  to  sob  tain  the  defense  of 
adverse  posaession^-Oaro  t.  Wollenbeig,  136  P. 
868, 

The  heirs  of  a  deceased  grantor,  aa  well  as 
the  snrviving  grantor,  should  be  made  parties 
to  a  mit  to  declare  the  deed  a  mortgage  and 
for  an  aocotmtbig.— Id. 

MOTIONS. 

See  Criminal  Law,  8J  603,  696,  1044;  Jadges; 

New  Trial,  8|  m-155;    Pleading,  H  343- 

864;  Proc^  1168;  Trial,  ||  96,  166, 
178;  Tenne,  i  77. 

MOUNTED  POLICE. 

See  States,  j  57. 

MUNICIPAL  CORPORATIONS. 

See  Appeal  and  Error,  S|  781.  1050 ;  Constitu- 
tional Law,  I  206;  ConntieB;  Damages,  1 
62;  Death,  {  0;  Dedication;  Election  of 
Remedies ;  Evidence,  ||  5,  83 ;  Highways,  SS 
122-160;  Indemnity;  Injunction,  S  24 ;  In- 
toxicating Llqnors,  {  46 ;  Judgment,  035 ; 
Licenses,  I  7 ;  Mandamus,  |8  10,  71 ;  Plead- 
ing, 8  214;  Schools  and  School  Districts; 
Street  Railroads;  TaxaUon,  8  013;  Trial,  Ss 
106,  412 ;  Waters  and  Water  Onrses,  SI  157, 
1^.  183^. 


I.  ORBATZOir,  ALTERATIOH.  EaaVT- 
ENOE.  AHD  DIUOLimOK. 

(B>  Territorial  Bxtent  and  Svlbdl-rlalma, 
A&Bexmtloa,  CoiisoUd«ttoB»  and 
IHtIbIoii. 

1 29  (Or.)  Under  Const,  art  11,  |  2.  and  L. 
O.  L.  1  3209,  a  city  could  not  lawfully  annex 
territory  where  the  number  of  legal  voters  re- 
siding on  land  to  be  annexed  was  not  sufficient 
to  enable  the  city  to  hold  the  required  election. 
—Couch  T.  Afarvin,  186  P.  6. 

The  words  "local,"  "special,''  and  "munici- 
pal," used  in  Const  art  11,  and  article  4,  §  la, 
conferring  on  cities  local  self-government  held 
to  refer  to  enactments,  intended  to  affect  cer- 
tain persons  only,  or  to  operate  in  certain  lo- 
calities and  did  not  confer  on  dties  jurisdiction 
to  annex  territory,  except  in  accordance  with 
provisions  of  the  general  law.— Id. 

830  (Kan.)  Laws' 1889,  c.  261,  vacating  parts 
of  certain  town  sites,  did  not  affect  portions  of 
town  sites  which  had  never  been  platted,  al- 
though mentioned  and  descrUted  in  the  act— 
Beaty  v.  ShinUe,  186  P.  928. 

nr.  PBOOEEDiiros  of  ooukou.  ob 

OTHER  GOVERNnra  BODY. 
(B)  Ordlnaueea  ud  By-Lftwa  in  Ge«er«l. 

8111  (Nev.)  An  ordinance  in  violation  of 
charter  provisions  would  be  TOid.— State  v. 
White,  136  P.  110. 

If  an  ordinance  would  be  void  if  adopted  by 
the  city  council,  it  would  also  be  void  if  adopted 
by  a  vote  of  the  electors  of  the  ci^,  under  the 
initiative  and  referendum  provisions  of  the  city 
charter.— Id. 

V.  OFFIOEBS,  AOEHT*.  ABD  EM- 

(A)  Honlelpdl  Ollleera  In  Cteneral. 

{  124  (Wash.)  As  both  the  constitutional 
amendment  of  1912,  which  was  incorporated 
in  the  Constitution  aa  article  1,  88  33,  34,  and 
Laws  1913,  c.  140,  enacted  in  pursuance  of  the 
amendment,  are  expressly  made  applicable  to 
cities  of  the  first  class  and  constitute  the  gen- 
eral law  on  the  subject  of  the  recall  of  officers, 
they  supersede  the  charter  provisions  of  such 
cities  relating  to  the  recall,  and  a  petition  for 
recall  election  must  comply  with  their  require- 
ments to  be  acted  upon.— State  t.  Fairley,  186 
P.  874. 

(B)  Hnnlelpa]  Devartntenta  and  Ofleevs 
Thereof. 

8  200  (Wash.)  Where  the  amount  of  pension 
paid  to  a  widow  nnder  the  XTireman's  Penaion 
Act,  Laws  1009,  c.  50,  8  8,  equals  interest  at 
statutory  rate  on  a  sum  three  times  that  claim- 
jBd  by  the  widow  In  an  action,  under  the  general 
death  statute.  It  cannot  be  said  that  the  pen- 
sion act  is  inadequate.— liOngfellow  t.  City  t£ 
Seattle,  186  P.  855. 

IZ.  PTTBLIC  IMPBOVEBfEHTS. 

(B)  PrellmlnarT'   Prooeedlnars    aad  Ordl- 
nonees  or  Resolntlons. 

8  294  (Or.)  Notice  held  invalid  as  not  suffl- 
dently  describing  the  proposed  improvement 
and  to  give  the  dty  council  no  jurisdiction  to 
complete  it— I^er  t.  Gi^  of  Bandon,  136  P. 
662. 

(O)  ContFMta. 

8  346  (Kan.)  A  bond  given  by  a  dty  street 
ImproTement  contractor  under  Laws  1887,  c. 
179,  held  enforceable  by  laborers  and  material- 
men, though  not  filed  for  record  with  the  clerk 
of  the  court  as  required  by  the  statute.— Grif- 
fith  V.  Stucker,  186  P.  937. 

The  terms  of  a  street  improvement  contrac- 
tor's btmd  given  under  Laws  1887,  c.  iTO,  will 
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be  interpreted  a«  intended  to  aocompliih  tbe 
purpose  of  the  statute  to  protect  labonn  and 
materialmen  on  public  wot^B.— Id. 

A  street  improvement  contractor's  bond  given 
under  Laws  1887,  c.  179,  held  enforceable  as 
asainst  objection  that  it  was  given  simplr  on 
a  past  consideration,  and  though  there  was  de- 
lay In  giving  it — Id. 

S347  (Kan.)  laborers  and  materialmen  may 
resort  to  a  aty  street  contractor's  bond  given 
under  Laws  IB&J,  c  178.— CirifBth  v.  Btucker. 
186  P.  937. 

Labor  and  material  famished  by  a  snbcon- 
tractor  held  within  a  bond  faniAed  by  a 
street  improvement  einitEactW  ondor  um 
1887.  c.  179.-Id. 

Where  a  street  Improvement  contractor  took 
a  twnd  from  a.  subcontractor  on  condition  that 
the  subcontractor  would  pay  for  what  was  used 
in  the  performance  of  the  contract,  the  subcon- 
tractor »  laborers  and  materialmen  could  re- 
sort to  aoch  bond,  thongh  thtj  did  not  know 
or  act  iip<Hi  the  faith  ctf  it^Id. 

(■)  AMMSBMatfl  to>  Bemefltet  mm€  Spectel 

1406  (Colo.)  The  power  of  a  municipality  to 
levy  assessments  depends  npon  the  express  pro- 
visions of  the  diarter  or  general  atatate,  and 
hence  a  municipality  cannot  without  an  ex- 
pxess  grant  of  pawvr,  levy  anesamenta  on  prop- 
erty which  m»nAr  abuti  mi  atreeta  carrying 
water  or  gas  mafna.— City  of  Delta  t.  uunb^ 
136  P.  77. 

1408  (Colo.)  Amendment  by  Laws  1896,  p. 
464,  of  Gen.  Laws  1877,  f  2906,  which  in  snb- 
•ection  71  authorized  municiiial  corporations 
constructing  water  and  gas  plants  to  tax  prop- 
erty abutting  on  the  mains,  h«td  to  deprive  the 
municipality  of  such  power. — City  of  Delta  v. 
Lamb,  136  P.  77. 

While  Laws  of  1879,  p.  196,  authorized  mu- 
nicipalitiea  to  levy  frontage  taxes  on  all  lots 
abutting  on  water  mains,  yet  as  Act  1893, 
464,  which  amended  Gen.  Laws  1877,  I  21 — , 
giving  municipalities  such  power,  did  not  au- 
thorize any  such  tax,  the  act  (tf  1879  must  be 
construed  as  r^;>ealed  by  implication.— Id. 

$437  (Colo.)  The  test  of  the  validity  of  a  spe- 
cial assessment  is  not  whether  any  purpose  to 
which  tax  may  be  applied  Is  valid,  but  wheth- 
er the  property  against  which  it  is  levied  is 
especial^  benefited  by  the  purposes  to  which 
the  tax  may  be  applied.— Pomroy  Board  of 
Public  Waterworks,  Dist  Mo.  2,  of  City  of 
Pueblo,  136  P.  7a 

S  439  <Colo.)  A  special  or  local  assessment  to 
be  valid  must  be  levied  for  a  local  hnprovement 
which  enhances  the  value  of  the  property  as- 
sessed in  an  amount  at  least  ectuai  to  the  as- 
sessment.— Pomrcgr  v.  Board  of  Public  Water- 
works, Dist  No.  2,  of  City  of  Pueblo,  186  P.  78. 

Special  benefits  which  will  sustain  a  special 
assessment  must  be  Immediate,  and  of  such  a 
character  that  they  can  be  seen  and  traced,  and 
not  remote  or  contingent  benefits  enjoyed  by  the 
general  publia — Id. 

S  472  (WasbO  An  assessment  of  twnefits  for 
the  opening  of  streets  which  took  part  of  ap- 
pellant's land  is  arbitrary  and  excessive,  where 
the  benefits  assessed  were  three  times  those 
assessed  against  the  land  directly  c^posite.— In 
re  City  of  Seattle,  136  P.  48a 

1 473  (Wash.)  Where  a  street  was  widened  by 
the  taking  of  plaintiff's  land,  the  eminent  do- 
main commission  proceeded  upon  a  fundamen- 
tally wrong  basis  when  it  charged  back  against 
the  remainder  of  appellant's  land  the  amount 
of  the  condemnation  award  made  by  the  jury 
and  then  assessed  full  benefits  on  the  remainder, 
for  the  verdict  of  the  Jury  as  to  the  amount  of 
damages  is  condttrive. — In  re  City  of  Seattle, 
136  P.  48a 

SI  48a  489  (Or.)  Where  there  is  an  entire  lack 
of  jurisdiction  to  order  the  imiirovement,  a  prop- 
erly holder  la  not  estopped  from  asserting  the' 


invalidi^  of  the  prooeedings  by  reaaoa  of  havlBs 
failed  to  assert  nuSt  invaJBdi^  befon  the  work 
is  comj^eted.— Dy«r  t.  C»ty  of  Bangui,  136  P. 

662. 

i  508  (Wasli.)  The  action  of  the  eminent  do- 
main omimisslon  In  assessing  benefits  for  the 
widening  of  a  public  street  will  not  be  disturbed 
by  the  courts,  unless  it  acted  arbitrarily  or 
fraudulently  or  proceeded  on  a  fundamentally 
wrong  basis.— In  re  Citr  of  SeatOe,  136  P.  488. 

Where  the  evidence  in  the  record  of  an  ap- 
peal from  an  assesnnent  of  benefits  by  the  em- 
inent domain  commission  is  not  sufficient  to 
enable  tiie  ivp^late  court  to  determine  what 
would  be  a  proper  assessment,  tbe  proceeding 
must  be  revenea  and  remanded;  the  eommiaalon 
having  assessed  the  benefits  oh  an  erroneoos 
theory.— Id. 

1516  (Wash.)  Interest  on  the  contract  price 
of  a  municipal  improvement  was  collectible 
from  the  date  of  the  commissioner^  approval 
of  tbe  aaaeasment  roll^tata  t.  Wrli^t;  lS6  P. 
482. 

i^i  ■nforamMnt  of  AumaMmata  aad 
«tal  Taxes. 

i  538  (Or.)  Where  plaintiffs,  In  an  action  to 
enjoin  the  collection  of  an  assessment  for  im- 
provements, had  the  same  common  ground  for 
relief,  that  being  lack  of  Jnrisdk^  In  the 
council  to  order  um  improvement,  there  was  no 
Improper  Joindor  of  partlea  plaintiff.— Dyw  t. 
City  of  Bandon,  186  R  6S2. 

zi.  un  AXD  BBOUKAnmr  or  fub- 

UO  PLAOEB,  P&OPB&TT, 

(A)  StTMta  ««  Otliar  PuMM 

1648  (Hont.)  Rev.  Codes,  1337,  1340,  pro- 
viding that  title  to  a  highway  cannot  be  ac- 
quired by  use  until  so  declared  by  the  board 
of  county  conmilsilonera,  erinee  a  general  legis- 
lative intent  and  require  similar  action  by  Uie 
municipal  authoritira,  notwithstanding  section 
3259  makes  streets  subject  to  the  control  of 
municipal  authorities.— Barnard  Bealty  Go.  v. 
Oty  of  Butte.  136  P.  1064. 

Ber.  Codes,  H  1337.  1340,  although  eatmb- 
lishing  a  rule  of  public  policy  as  to  munic{p.il- 
ities,  do  not  repeal  sections  3212,  3213,  3259. 
3460,  3479,  and  348D.  relating  to  the  power  of 
the  mnnieqial  authoritiea  to  eatabtiah,  open, 
widen,  and  vacate  streets.— Id. 

(654  (Monti  Where  a  city  claimed  that  it 
had  acquired  the  property  as  a  street  by  adverse 
possession,  it  assumed  the  burden  of  proving 
every  element  necessary  to  constitute  its  title.— 
Barnard  Realty  Oo.  t.  City  of  Butte,  130  P. 
1064. 

It  has  the  burden  of  showing  the  definite  date 
when  its  occupancy  of  the  land  and  work  upon 
it  as  a  highway  began.— Id. 

Zn.  TOUTS. 

(A)  Blxerelse  of  Goveramental  anC  Cor- 
porate Powers  tn  General. 

1741  (Wash.)  Rem.  &  BaL  Code,  |  7998,  re- 
quiring claims  for  damages  against  a  city  or 
town  of  the  second,  third,  or  fourth  class  to 
be  filed  within  30  days,  held  mandatory,  and 
failure  to  file  same  could  not  be  excused  be- 
cause of  physical  incapacity  of  the  claimant — 
Ransom  v.  City  of  South  Bend,  186  P.  366. 

(C)  Defeetfl  or  Oltstrnettona  In  gtreeta 
and  Other  Pnblle  War** 

i  762  (Or.)  A  city  failing  to  require  a  street 
railroad  company  to  maintain  approaches  to 
crossings  sutficient  to  protect  the  public,  and  in 
not  seeing  that  proper  barriers  were  placed 
along  tbe  tracks  where  injury  was  possiUe.  waa 
liable  to  a  traveler,  who  was  injured  in  conse- 
quence thereof.- City  of  Astoria  v.  Astoria  & 
C.  R.  R.  Co.,  136  P.  645. 

{ 788  (Kan.)  Where  a  city  gives  permission 
to  a  third  person  to  plow  in  a  street,  it  iacha^e- 
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able  wltb  knowledge  of  tbe  condition  of  the 
street  as  the  result  of  such  plowing.— Tepfer  t. 
City  of  Wichita,  136  P.  817. 

1 817  (Wash.)  That  a  sidewalk  was  negligent- 
ly conitrncted  at  an  excesdve  grade  will  not 
be  presnmed  becatue  plaintiff  feiu  thereon  and 
was  injured.— Dongan  ib  City  of  Seattle,  186  P. 

lies. 

i  818  (OdlcApp.)  In  an  action  against  a  town 
for  personal  injuries  from  falling  npon  a  cross- 
walk, the  admission  of  evidence  that  soon  after 
the  accident  sand  and  gravel  were  placed  on  tbe 
croaawalk  to  make  it  more  level  and  safer  for 
pedestriana  was  error^Town  of  Meeker  T.  Fair- 
field. 186  P.  471. 

Bridence  that  prior  to  the  accident  other  per- 
Bons  had  slipped  and  fallen  upon  the  same  walk 
was  admissible  only  on  the  issue  of  defendant's 
Botice  of  the  condition  of  tiie  crosswalk.— Id.  . 

S82I  (Wash.)  In  an  action  by  one  injured 
by  a  fall  on  a  sidewalk  which  was  at  a  grade 
of  alMut  13  i)er  cent,  the  court  cannot  as  a 
matter  of  law  hold  that  the  municipality  was 
negligent  in  laying  It  without  cleats.- Dougan 
T.  City  of  SeattleTlSe  P.  1165. 

Xm.  FISOAI,  HAMAOEMEMT,  PUB- 
ZJC  DEBT.  SECUKlTLUS,  AHD 
TAXATION. 

(A)  Power  to  Ibcht  Indebtdmess  and  Bx- 

pcadltwea. 

J  870  (Wash.)  Issuance  of  warrants  by  mu- 
nicipal corporation  to  contractor  to  be  later 
exchanged  for  bonds  when  issued  held  not  a 
loan  of  tbe  municipal  corporation's  credit  to 
the  contractor  in  violation  of  the  constitutional 
proviaion. — ^Washington-Oreeon  Corporation  v. 
City  of  Chehalis,  136  P.  681. 

(B)  AdmlnistratlOB    im    Generml,  Appro- 
pTtatlon.  W«»amta  and  Payment. 

1887  (Wash.)  Under  Bern.  &  Bal.  Code,  I 
SOOS,  where  ordinance  for  constructing  water 
plant  provided  for  two  funds,  one  of  the  rev- 
enues of  the  plant  and  the  other  from  wbidi  the 
bonds  were  to  be  paid  to  be  created  by  trans- 
ferrins from  tb%  Brat  a  fixed  sam,  the  second 
fund  Mid  not  InTalid^Waahlngton-Oregon  Gor- 
poratira  T.  City  of  Chehalis.  186  P.  &S1. 

(O)  BoMda  aad  Otlke*  Secarltlea,  Md  Uak- 
Inv  PoBda. 

§921  (Wash.)  Under  Rem.  &  Bal.  Code.  I 
8007,  held,  that  a  city  could  deliver  general 
fund  bonds  to  a  contractor  in  payment  for  the 
construction  of  a  water  plant  at  their  face 
value :  ^Is  being  a  "sale"  within  the  statute.— 
WaBhington-Oregon  Corporation  t-  City  of  Che- 
halis, 136  P.  681. 


MURDER. 


See  Homidde. 


MUTUAL  BENEFIT  INSURANCE. 

See  Insurance.  6G5-S19. 

NAVIGABLE  WATERS. 

See  Quieting  Title.  |  4;   Waters  and  Water 
Courses. 

I.  RIGHTS  OF  PTTBUO. 

8  I  fOr.)  The  test  whether  a  stream  is  navi- 
gable for  logs  is  whether  it  is  inherently  capa- 
ble of  use  for  commerce  for  periods  recurring 
with  reasouable  certainty  and  continuing  long 
enough  to  be  beneficial  to  the  general  public. — 
I.cbanon  Lumber  Co.  v.  Leonard,  136  F.  891. 

McUowell  creek,  which  floats  logs  during 
freshets  three  or  four  times  a  winter,  which 
do  not  recur  regularly,  is  not  navigable  for 
snwlogs. — Id. 


I  18  (Or.)  Where  the  bed  and  banks  of  a 
stream  are  owned  by  the  riparian  proprietor, 
its  navigability  does  not  tive  tbe  navigator  a 
right  of  way  over  the  land.— Lebanon  Idimber 
Co.  T.  Leonard,  186  P.  891. 

ZZ.  LAlfSS  mVDER  WATER. 

1 36  (Idaho)  A  riparian  owner  on  a  naviga- 
ble meandered  stream  or  bo^  of  water  takes  ti- 
tle to  the  center  or  thread  of  the  stream.— A  B. 
Moss  ft  Bro.  V.  Bamey,  186  P.  608. 

I  36  (Or.)  The  title  to  tidelanda  vested  in  the 
state  is  subject  to  the  paramount  right  of  navi- 
gation and  of  Congress  to  regulate  commerce  be- 
tween the  states.— Raemussen  v.  Walker  Ware- 
house Co.,  136  P.  661;  Kronenberg  v.  Same, 
Id.  666. 

i  37  (Or.)  The  ownership  of  the  upland  and 
adjoining  land  under  water,  whether  tidewater 
or  fresh  streams  or  rivers,  may  be  separated.— 
Rasmussen  v.  Walker  Warehonse  Co.,  186  P. 
661 ;  Kronenberg  v.  Same,  Id.  666. 

The  separation  of  ownership  of  land  under  wa- 
ter from  ttmt  of  the  adjoining  upland  confers 
ownership  of  the  water  on  the  owner  of  the 
bed  of  the  stream. — Id. 

To  separate  the  ownership  of  the  upland  from 
that  of  the  adjoining  land  under  water,  the  in- 
tention must  clearly  appear,  and  a  grant  in  or- 
dinary form,  bounded,  passes  the  land  below  as 
well  as  that  above  the  water. — Id. 

Land  under  water  may  be  reserved  in  a  grant 
by^^e  reservation  of  a  atAp  along  the  shore. 

m.  RIPARIAN  AlfD  LITTORAL 
BIGHTS. 

§39  (Or.)  "Riparian  right"  Is  defined  to  be 
"a  form  of  enjoyment  of  the  land  and  of  the 
river  in  connection  with  the  laud."— Rasmussen 
V.  Walker  Warehouse  Oo.,  186  P.  661 ;  Kronen- 
berg V.  Same,  Id.  66a 

$42  (Idaho)  An  island  in  Snake  river,  sur- 
rounded by  well-defined  channels  and  existing 
when  the  state  was  admitted  into  the  Union, 
and  larger  in  area  than  a  legal  subdivision  un- 
der the  United  States  land  surveys,  did  not  pass 
to  tbe  riparian  owner  of  abutting  subdivisions, 
but  the  title  thereof  remained  in  the  United 
Stat«s.--A  B.  Moss  &  Bro.  v.  Bamey,  136  P. 
608. 

S46  (Or.)  Under  L.  O.  L.  5201.  anttioriz- 
ing  riparian  owners  In  incorporated  towns  to 
build  wharves,  where  a  party  conveys  land 
bounded  by  water  it  is  not  presumed  that  he 
reserves  rights  in  front  of  the  land,  and  the 
fact  that  the  boundary  is  shown  by  a  lina  In  iSxa 
plat  does  not  limit  the  grant— Raamusaen  v. 
Walker  Warehouse  Co.,  136  P.  661;  Knmen' 
berg  V.  Same,  Id.  666. 

By  the  platting  and  dedication  of  a  tract  bor- 
dering on  navigable  water  and  conveyance  of 
lots  with  reference  to  Uie  mapt  riparian  rights 
are  severed  from  the  inside  lots  and  attaebfld  to 
the  outside  ones.— Id. 

A  trust  agreement,  describing  land  as  extend- 
ing to  low  water, 'and  reciting  the  purpose  to 
dedicate  the  tract  when  snrv^ed,  indicated  an 
intent  to  sell  all  the  land  to  low-water  mark. 
-Id. 

NEGATIVE  PREGNANT. 

See  Pleading,  §  126. 

NEGLIGENCE. 

See  Acknowledgment,  $  22 ;  Appeal  and  Error, 
6S  91)9,  1001 ;  Bailment,  §|  14,  33 ;  Carriers, 
|§  2^0-^7 ;  Electricity ;  Landlord  and  Ten- 
ant, i  167;  Ma8ter_aiid_  Servant;  Municipal 


Coursea,  §  171. 


For  eases  In  Dec.  Dig-  ft  Am.  Dig.  Key  No.  Series  ft  Indexes  see  saina  toplo  and  section  (|)  NUMBBB 


Digitized  by 


186  PACIFIC  BEPOBTEB 


1270 


X.  ACTS  OR  OKISSIOirS  OOMSTITITT. 
Ufa  NEGLXOEirCE. 

<A)  Personal  Ooudnet  In  Gen«na. 

S  I  (Utah)  There  is  do  distinctioii  between 
Degligence  arisiiis  from  negatlTe  acts  of  omis- 
sion and  positive  acts  of  commission.— GUlifaii 
V.  Denver  &  B,  O.  B.  Co.,  136  P.  OOa 

m.  CONTRIBUTORY  ITEOXJOEIIOB, 

(A)  Persons  Injured  In  CtonermL 

S83  (MoDt)  Last  clear  chance  cole  Md  to 
apply  only  where  the  peril  was  caused  by  the 
injured  ^rson's  negligence,  and  defendant  after 
discovering  sacb  situation  failed  to  use  ordi- 
nary care.— Dahmer  v.  Nortliera  Fac  By.  Co-. 
186  P.  1069. 

IV.  AOTlom. 

(A)  Rlffht  of  Action,  Pnrtles,  Prelintlnmrr 
Proceedings,  and  Pleading. 

8  102  (Mont.)  At  common  law  a  person  in- 
jured by  negligence  could  sue  either  in  treapaas 
or  in  case,  whether  the  action  be  tort  or  a 
crime;  trespass  for  direct  injury,  and  case 
for  conseauential  injury,  when  negligence  must 
be  allesed.— Maronen  v.  Anaconda  Copper  Min- 
ing Co.,  136  P.  968. 

S  1 13  (Okl)  An  aUegation  Id  a  petition  for  in- 
juries due  to  the  falling  of  a  water  tank  placed 
by  defeadant  in  plaintiff's  kitchen  held  not  to 
,amoant  to  a  confession  of  knowledge  of  the  de- 
fective condition  of  the  tank  so  aa  to  Import 
an  assumption  of  the  risk  of  injury  therefrom. 
—Moore  v.  Johnson,  136  P.  422. 

(117  (Or.)  Where  the  answer  denies  negli- 
gence, and  alleges  negligence  of  the  person  hurt, 
the  special  plea  is  not  a  confession  and  avoid- 
ance.—Ediefiion  V.  Portland  By.,  Light  A  Pow- 
er Co..  136  P.  832. 

Contributory  ne^igence  is  an  affirmative  de- 
fense, and  the  answer  must  show  a  want  of 
ordinary  care  of  plaintiff  which^  concurring 
with  defendant's  negli^nce,  contributed  to  the 
injury.— Id. 

1 1 19  (Mont.)  Negligence  In  all  particnlart  al- 
leged in  the  complaint  need  not  be  proved,  but 
proof  that  negligence  in  any  of  auch  particulars 
caused  plaintiflrs  injuries  is  enough. — West- 
lake  V.  Keating  Gold  Mining  Co.,  133  P.  38. 

I  1 19  (Or.)  Where  the  complaint  does  not  neg- 
ative plaintiff's  negligence,  proof  of  his  n^u- 
gence  is  not  admissible  under  the  general  Issue. 
— Edle&on  V.  Portland  By.,  lidit  &  Power 
Co.,  136  P.  832. 

CO)  Trial,  Jndarment,  and  Re-riew. 

{  136  (Okl.)  The  fact  that  plaintiff  complain- 
ed to  defendant  of  the  defect  in  a  tank  placed 
by  defendant  in  plaintiff's  kitchen  held  not  to 
establish  contributory  neglig«ice  as  matter  of 
law  precluding  recovery  for  injuries  received 
by  the  falling  of  the  tank.— Moore  v.  Johnson, 
m  p.  422^ 

§  136  (Or.)  Contributory  negligence  is  agaea- 
tion  of  law  only  where  the  facts  are  undisputed 
or  where  but  one  inference  can  be  drawn  from 
the  evidence,  but  Is  for  the  jury  if  the  evidence 
conflicts,  or  different  inferences  may  be  drawn 
therefrom. — Greenwood  v.  Eastern  (^«gon  Light 
&  Power  Co..  136  P.  336. 

NEGOTIABLE  INSTRUMENTS. 

See  Billa  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial.  {  102. 

NEW  MATTER. 

See  Witnesses,  1  286. 


NEW  TRIAL. 

See  Appeal  and  Error,  fl  110,  284-301,  502, 
706.  933,  977,  979,  1015;  Criminal  Law,  If 
91S-942. 

L  MAT1TRE  AlTD  SOOPB  OF  BBBKEDT. 

S  I  (Okl.)  The  grounds  for  new  trial  enumer- 
ated in  St.  1893.  {  4106  (Bev.  Lawa  1010,  1 
6033)  are  exclusive.— St  Loui^  L  M.  &  S.  Ry. 
Co.  V.  Lewis,  136  P.  896. 

{  I  (Wash.)  A  motion  for  a  new  trial  invokes 
both  the  discretidtaary  and  the  judicial  func- 
tions of  the  trial  court. — Brown  v.  City  of 
Walla  Walla,  136  P.  1166. 

{  6  (Okl.)  Courts  are  vested  with  a  large  dis- 
cretion in  granting  new  triala. — Sipes  t.  Dkk- 
ins(m,  136  P.  761. 

n.  OBOUHD8. 
(C)  Rnllnva  and  Instrnettona  at  Trial. 

1 39  (Kan.)  The  granting  of  a  new  trial  be- 
cause of  an  instruction  wherein  the  court  ex- 
pressed an  opinion  on  the  facts  held  not  er- 
ror.—Busalt  V.  Doidge,  136  P.  904. 

(D)  IMaaaalUleatton  or  HlseonAmt  aC  mm 
Affeotlns  Jarr* 

^47  (Or.)  A  surmise,  unsupported  by  direct 
evidence,  that  misoondoet  ot  piaintilf  and  a  ju- 
ror was  procured  by  defendant  will  not  Nerent 
a  new  trlaiv— Goodeve  t.  Thompson,  1B6  P.  670. 

(F)  Verdlet  or  B^ndlnars  Oontrarr  to  I<aw 
or  Bvldenee. 

8  68  (Wash.)  Trial  judge  held  to  have  abased 
discretion  in  denying  new  trial  because  he 
thought  a  different  result  would  not  be  reach- 
ed on  a  new  triali  where  ho  believed  the  ver- 
dicf  contrary  to  the  evidence.— Johnaon  t.  Dom- 
er,  136  P.  1169. 

I  70  (Mont.)  A  new  trial  for  Insufficiency  of 
the  evidence  should  only  be  granted  where  the 
alleged  issnfflcieney  la  cmvincincly  shown. — 
Western  Mining  Supply  Go.  t.  MeLmer,  136  P. 
44. 

I  70  (Mont)  The  district  court  has  a  certain 
discretion  in  the  granting  or  refusing  a  new 
trial  on  the  ground  that  the  verdict  is  not  sup- 
ported by  the  evidence.— Lisott  v.  Blackfoot 
Milling  Co.,  136  P.  46. 

S70  (Wash.)  Though  the  jurjr  are  the  exclu- 
sive judges  of  bets,  the  trial  judge,  on  a  mo- 
tion for 'a  new  trial,  must  determine  whether 
the  evidence  sustains  the  verdict — Johnson  v. 
Domer.  136  P.  1169. 

f77  (Okl.)  EJxcesrive  dsmagea  are  not  ground 
for  new  trial,  unless  so  great  as  per  se  to  in- 
dicate that  they  were  given  under  the  influence 
of  passion  or  prejudice.— St  Louis,  I.  M.  &  S. 
Ry,  Co.  V.  Lewis,  136  P.  896. 

1 77  (Wash.)  Where  die  inry  might  well  h&Te 
found  under  &e  evidence  that  operations  on 
plaintUTs  ovaries  were  necessitated  by  personal 
injuries  rather  than  by  a  previous  cystic  con- 
dition, the  allowance  of  damages  for  injuries 
could  not  be  said  to  show  passion  or  prejudice 
requiring  a  new  triaL— Erlckson  v.  Washing- 
ton-Oregcm  Corporation.  186  P.  370. 

(O)  Snrprlse,  Aocident,  Inadvertenee^  mr 
HtstalEe. 

8  86  (Kan.)  The  granting  of  a  new  trial 
after  judgment,  in  the  absence  of  plaintiff  and 

his  counsel,  ield  not  an  abuse  of  discretion, 
where  just  before  trial  one  of  plaintifi*8  conn- 
sel  was  called  away  by  sickness  and  his  part- 
ner, engaged  in  other  trials,  overlooked  the 
case,  and  defendant's  counsel  had  previously 
suggested  that  additional  time  might  be  needed 
to  take  depoaitionB.— Turner  v.  Elbing  State 
Bank  ot  Elbing,  186  P.  917. 

(H)  Ifewlr  Discovered  Brldenee. 

I  102  (Or.)  A  motion  for  new  trial  for  new- 
ly discovered  evidence  is  properly  denied,  when 
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the  proposed  new  witnesses  were  In  courtroom 
duriuff  trial,  and  tbeir  testimon?  coald  have 
been  bad  by  dUlgence.— Goodeve  t.  Tbompson, 
136  P.  670. 

m.  PBOOEEDIHOa  TO  PROOUBE 
HEW  TBIAL 

S  (27  (OkL)  A  cause  for  new  trial  Ii  waived 
unless  stated  Id  the  motion  therefor.— St.  Louis, 
I.  M.  &  S.  Ry.  Co.  V.  Lewis,  136  P.  396. 

§  128  (Okl.)  A  motion  for  new  trial  for  "ez- 
ceBsive  damages"  which  did  not  charge  that 
they  were  given  under  the  influence  of  passion 
or  prejudice,  held  not  to  complr  with  the  re- 
quirements of  St.  1893,  iS  4196,  4199  (Rev. 
Laws  1910,  JS  6033,  6036).  relative  to  such 
motion.— St  Looia,  1.1L  &  S.  Bf.  Co.  ▼.  Lewis, 
136  P.  396. 

{  128  (W70.)  Motion  for  new  trial  aped^- 
ing  as  grounds  errors  occurring  at  the  trial 
and  excepted  to,  and  other  manifest  errors  ap- 
parent  on  the  face  of  the  record,  itetd  indefinite 
and  Inraffident— Iowa  State  Savinga  Bank  t. 
Heory,  186  P.  863. 

!  140  (Kan.)  Code  Glv.  Proc.  |  SOT  (Gen.  St 
1909,  i  6901).  providing  that,  where  the  ground 
of  a  motion  for  new  trial  is  the  exclusion  of  evi- 
dence, such  evidence  shall  be  produced  at  the 
hearing,  does  not  apply  where  it  appears  from 
the  testimony  at  the  trial  what  the  exclnded 
evidence  would  have  been.— Treiber  v.  McCoi- 
mack,  136  P.  268. 

J  143  (Okl.)  Jurors  vrlll  not  be  permitted,  by 
affidavit  or  other  testimony,  to  impeach  their 
verdict  or  show  the  grounds  on  which  it  was 
rendered,  or  that  it  was  the  result  of  mlsonder- 
standing.— Tulsa  St.  Ry.  Co.  v.  Jacobson,  136 
P.  410. 

1 155  (Idaho)  Where  Rev.  Codes,  |  4441, 
amended  by  Laws  1911,  c  118,  providing  the 
procedure  on  motion  for  a  new  trial,  and  sec- 
tion 4442  requiring  such  an  applicatioa  to  be 
beard  at  the  earliest  period  after  notice,  were 
not  complied  with,  the  district  judge  had  no  ju- 
risdiction to  entertain  tlie  motion.-4eihr^«- 
mnrer     Gwinn.  136  P.  623. 

The  statute  relative  to  motions  for  new  trial 
(Rev.  Codes,  |  4441,  amended  by  Laws  1911,  c. 
118,  and  section  4442),  though  It  fixes  no  time 
within  which  the  motion  mast  be  heard,  con- 
templates that  the  party  moving  for  a  new  trial 
shall  with  diligence  prosecute  such  action.— Id. 

Where  a  judgment  was  rendered  June,  19lO, 
and  no  attempt  made  to  settie  the  bill  of  excep- 
tion until  October  18,  1913,  hOd,  that  the  mo- 
tion for  new  trial  was  not  heard  at  the  earliest 
practical  period  after  notice  of  motion  within 
Rev.  Codes,  {  4442.— Id. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  {  199. 

NONRESIDENCE 

See  Executors  and  Administrators,  H  8,  12. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NONSUPPORT. 

See  Parent  and  Child. 

NOTARIES. 

See  Acknowledgment,  H  22,  48:  Depodtions,  % 
76;  Evidence,  I  83;  Extradition,  i  85. 

NOTES. 

See  Bills  and  No^ 


NOTICE. 

See  Carriers,  J  218 ;  Executors  and  Adminis- 
trators, H  226,  314;  Forcible  Entry  and  De- 
tainer, I  11 ;  Homestead :  Indemnity,  J  14 ; 
Injunction,  I  143;  Justices  of  the  Peace, 
<  166 ;  Landlord  and  Tenant,  »  81,  114.  291 ; 
Mechanics'  Liens,     99, 166;  Mines  and  Min- 


er, SS  34,  224,  243 ;  Warehousemen,  S  26. 


I  9  (Utah)  While  a  particular  form  of  notice 
required  by  statute  must  usually  be  followed 
with  reasonable  strictness,  it  is  generally  suf- 
ficient if  the  notice  proceeds  from  an  authentic 
source  and  folly  informs  the  party  to  be  noti- 
fied of  the  substance  of  the  matters  required 
to  be  noticed.— -Toode  Meat  ft  Storage  Co.  t. 
Morse,  136  P.  966. 

NOVATION. 

See  Statutes,  i  266. 

NUISANCE. 

See  Master  and  Servant,  1  316. 


See  Trial,  |  46. 


OBJECTIONS. 

II;  Proces 

OFFER. 


See  Jury,  H  92-131;  Process,  {  168;  Trial,  S 
408, 


OFFICERS. 


See  Acknowledgment  S  39;  Assault  and  Bat- 
tery, §  26;  Attorney  Gone ral :  Constitutional 
Law,  §§  73,  77;  Cori>nmtiuiis.  S§  294-361; 
Coimties,  g§  16-101;  Kvidence.  ?  83;  Jus- 
tivi'n  of  the  Peace;  Mandairius;  Municipal 
O)r|)0 rations,  g§  124,  liUO;  Pardon;  Public 
Lands,  S  lUS ;  Sciiools  and  School  Districts, 
ffi  47,  111;  Sheriffs  and  ConsUbles;  States, 
II ISO-IST.  lee;  StatDtesb  1 107. 

X.  APPOniTBCEIIT.  qPAMFICATIOH. 
AlCD  TEHDBE. 

(D)  Do  FMto  OflMva. 

542  (Kan.)  Altbongfa  a  coun^  treasurer  was 
ding  the  office  under  a  certificate  of  election 
and  judgment  of  a  court  of  competent  jurisdic- 
tion, the  execution  of  which  was  not  stayed 
pending  appeal,  the  person  entiUed  to  the 
office  was  nevertheless  the  de  jure  coun^  treas- 
urer.—Lawrence  T.  Wheeler,  138  P.  315. 

(O)  RealffDBtlon,  Snspemalon,  or  Removal. 

1 61  (Wash.)  Laws  1913.  c  146,  adopted  to 
carry  into  effect  a  recall  amendment  of  the 
Constitution  adopted  in.  1912,  sufficiently  pro- 
vided for  carrying  out  the  provisions  of  the 
amendment  ana  was  not  defective  In  that  the 
truth  of  the  charges  against  the  officer  was  tri- 
able before  the  people  instead  of  the  courts.— 
Cudihee  v.  Phelps,  136  P.  367. 

Laws  1913  c  146,  held  retroactive  so  as  to 
make  the  right  of  recall  effective  from  the  date 
of  its  creation,  to  wit^  the  adoption  of  the 
amendment— Id. 

f  701/2  [New,  ToL  17  Key-No  Series]  (Wash.) 
Const  art  1,  fit  33,  34,  added  by  amendment 
1912,  providing  tor  the  recall  of  elective  officers, 
held  not  to  entitle  an  officer,  attempted  to  be 
recalled,  to  a  judicial  hearing  as  to  the  truth 
of  the  charges  before  the  question  of  recali 
conid  be  submitted  to  the  people  at  an  election 
called  for  that  purpose.— Cudihee  v.  Phelps, 
136  P.  367. 
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TO.  BIOHCT,  POWBBS.  PUTIBS.  AMD 


i  95  (Kan.)  A  d«  Jnre  county  tceanirw  is 
entitled  to  recover,  from  an  occopant  holding 
under  a  certificate  of  election  and  a  jodgment 
not  stayed  pending  appeal,  the  salary  receiv- 
ed by  him  as  each  officer,  leas  the  amounts 
□eceasarily  paid  oat  by  faim  for  clerk  hire  and  in 
transacting  the  business  of  the  office.— Lawrence 
V.  Wheeler,  136  P.  316. 

In  an  action  by  a  de  Jnre  county  treasurer 
for  salary  receivra  by  an  occopant  holding  on- 
der  a  certificate  of  dectlon  and  a  judgment  not 
stayed  pending  appeal,  defendant  is  entitled  to 
no  deduction  for  bis  own  services,  or  for  prof- 
its or  earnings  acquired  by  plaintiff  during  the 
time  defendant  withheld  the  office  from  him. 

—Id. 

{99  (Kan.)  The  ordinary  meaning  of  the 
term  "compensation"  as  applied  to  officers  is 
remuneration  in  whatever  form  it  may  be  giv- 
en.—State  T.  Bland,  136  P.  947. 

"Salary"  is  generally  regarded  as  a  period- 
ical payment  dependent  upon  time,  while  "fees" 
depend  on  services  rendered,  tbe  amount  of 
which  is  fixed  by  law  and  payable  when  the 
judgment  allowing  them  is  entered.— Id. 

S  100  (Kau.)  Gen.  St  1009.  S  4377,  authoris- 
ing the  allowance  of  attorney's  fees  to  the 
Attorney  General  on  convictions  for  violating 
the  prohibiten  law,  is  not  repngnant  to  Const, 
art  1.  1 16.— State  t.  Bland,  136  P.  M7. 

OPENING. 

See  Judgment,  U  146,  166. 

OPINION  EVIDENCE. 

See  Criminal  Law,  Si  Evideiice,  || 

471-67a 

OPTIONS. 

See  Vendor  and  Parchaser.  |  1& 

ORDERS. 

See  Justices  of  tiie  Peace,  i  147. 

ORDINANCES. 

See  linnidpal  Corporations,  {  111. 

PARDON. 

S4  (Okl.Cr.App.)  The  Governor  Is  without 
lawful  Tight  in  iQl  cases,  to  nuUi&  or  set  aside 
the  law  Inflicting  the  death  penalty  for  crime, 
upon  the  ground  thst  he  Is  opposed  to  capital 
punishment— Henry  v.  State,  136  P.  982. 

I  8  (OkI.Cr.App.)  The  Governor's  promise  to 
pardon  a  convict  is  not  a  pardon.— Bz  parte 
Hawkins,  136  P.  991. 

Paroles  and  conditional  pardons  do  not  be- 
come effective  until  they  nave  been  rec^ved 
and  accepted  by  the  prisoner.— Id. 

I  10  (Okl.Cr.App.)  Paroles  and  conditional 
pardons  may  be  revoked  by  the  GoTernor.- Ex 
parte  Hawkins,  136  P.  991. 

PARENT  AND  CHILD. 

See  Bastardi;  Dtvorce,  If  29S,  S24;  Indians, 
S  13. 

S  I  (Colo.App.)  Where  assured'a  mother  had 
never  been  the  legal  wife  of  a  certain  man  by  a 
common  law  or  ceremonial  marriage,  there  was 
no  presumption  of  law  that  euch  person  was  as- 
sured's  father,  and  the  burden  of  proving  that 
fact  was  upon  the  person  asBertiug  it.— Mutual 
Life  Ins.  Co.  of  New  York  v.  Good,  136  P.  821. 

Evidence  held  to  sustain  a  finding  that  a  cer- 
tain man  was  not  assured's  father. — Id. 

§  14  (Kan.)  Moneys  exppuded  by  a  stepfather 
for  tbe  benefit  of  hia  Btepson  while  a  member  of 
the  family,  cannot  be  recovered  upon  any  im- 


plied contract,  where  neiOer  Intended  that  tiie 
mouj^  should  be  repaid.— Hnber  t.  Both,  ISO 

1 17  (Kan.)  A  father  is  pnnishable  for  failure 
to  support  his  minor  child  in  violaticm  of  the 
Desertion  Act,  where  he  does  not  provide  for 
its  support  though  tlie  neoeeaariee  of  life  an 
supplied  by  relatlvee  or  friends— State  T.  Wal- 
lei,  1S6  P.  215. 


PAROLE. 


See  Pardon. 


PAROL  EVIDENCE. 

Sea  Eridence,  H  884r-i61. 

PARTIES. 

See  Appeal  and  Error,  ${  334,  878-882;  Bank- 
ruptcy,  {  216;  Certiorari,  i  6;  Criminal  Law, 
8  1137 ;  Dismissal  and  Nonsuit  |  24 ;  Foi^ 
dble  Entry  and  Detainer.  I  12:  Husband 
and  Wife.  SS  221.  270;  Mechanics'  Liens,  f 
263;  Mortoigea,  t  608H;  Municipal  Corpo- 
rations, 8  63S:  Specific  Performance,  S  106: 


States,'s|  41-62:  Taxation._|  687;  ^riaL  ii 
127,  811,  328;  Vendor  and  Purchaser.  |  ISl! 

m.  HEW  PARTIES  AMD  OHAHOE  OF 
PARTIES. 

i  56  (Idaho)  An  order  of  the  trial  conrt  bring- 
ing in  new  parties  to  the  action  does  not 
amount  to  an  amendment  of  the  pleading  re- 

auiring  service  of  the  amended  oomplaint  upon 
le  onginal  parties.— Vairriaw  Iitr.  Co.  t.  Lam- 
berson,  186  P.  006. 

T.  PJai-JKITS,  OBCTOTIOIIS,  AHP 
AMENDMENT. 

S  76  (CaL)  Under  Code  Civ.  Proc.  »  430,  433. 
434.  legal  incapacity  to  sue  will  oe  deemed 
waived,  unless  It  is  taken  advantage  of  by  de- 
murrer, ii  it  ai>pears  on  the  face  of  the  com- 

§Iaint;  'otherwise  by  answer.— Crittenden  v. 
uperior  Conrt  of  California  in  and  for  San 
Luis  Obispo  County,  136  P.  287. 

S  84  (OkL)  Ou   foreclosure  of  &  mechanics* 
lien  by  a  subcontractor,  failure  to  make  the 
original  contractor  a  party  is  waived  when  not 
objected  to  by  demurrer  or  answer. — ^Bberle 
Drennan,  136  P.  162. 

1 84  (Or.)  Where  a  debt  is  joint,  the  creditor 

must  sue  alt  the  debtors  or  those  sued  may  de- 
mur or  plead  in  abatement  or  may  waive  the  d«* 
feet— Bycknum  v.  Manerod,  136  P.  826. 

PARTNERSHIP. 

See  Courts,  f  201;  Creditors*  Suit.  {  13;  Ex- 
ecutors and  Admlnistraton,  {20:  Joint  Ad- 
ventores;  Judgment;  |  628;  BefereDce. 

n.  THE  FIRM,  ITS  NAME.  POWEBflL. 
AND  PBOPERTT. 

I  63  (Okl.)  Though  a  partnership  is  not  a  per- 
son, it  is  a  legal  entity  under  Bev.  Laws  1910, 
a  4431-4474.  and  for  some  purposes  is  recog- 
nized as  a  quasi  person  having  powers  and 
functions  exercisable  by  one  of  the  partners 
severally  or  all  of  tiiem  jointly.— Bed  River 
Valley  Cotton  Co.  T.  J.  W.  Stalcnp  Mercantile 
Co.,  136  P.  1115. 

nr.  RIGHTS  AWP  LIABILITIB8  AS 
TO  THIRD  PERSONS. 

(A)  RevrMieKtatloa  vf  Vtvm  by  Partur. 

I  136  (Or.)  Each  partner  is  agent  of  the  firm 
and  may  sign  tbe  firm  name,  but  one  partner 
hns  no  right  to  sign  another's  individual  name 
without  express  authorityif— Baker  t.  Seaweard^ 

13G  P.  870. 
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(B)  Mature  tmA  Bxtent  of  Fin  lAmhtU- 

ttea. 

f  165  (Or.)  Debu  of  partnersMps  ue  joint 
and  not  Beveral  obligationB.— Byckman  T.  Mane> 
rud,  136  P.  826. 

(C)  Appllc»tloa  of  Aascta  to  Llabllltlea. 

{181  (Or.)  A  judgment  creditor  of  a  partner 
is  not  entitled  to  any  of  tbe  proceeds  of  judg- 
ment in  favor  of  tbe  firm,  unless  there  is  a  bal- 
ance, after  Qim  debts  are  paid,  to  the  credit  of 
tbe  defendant  partner^Ryckman  t.  Uanond, 

BEnREMEHT  AND  ADMIMaOH 
OF  PABTNBBS. 

f239  (Wash.)  Where  a  contract  of  partner- 
ehip  expressly  related  back  and  covered  a  prior 
enterprise  o£  one  of  the  partners  for  tbe  par- 
pose  of  which  goods  were  furnished  him  by  a 
third  person,  the  other  partner  was  liable 
therefor.— Leavenworth  v.  Brandon,  136  P.  375. 

PART  PAYMENT. 

See  Frauds,  Statute  {  96;  Limitation  of 
Aetlona,  (  166. 

PASSENGERS. 

See  Carriers.  |§  239-347. 

PAYMENT. 

See  Bills  and  Notes,  H  42S.  426;  Garriera,  t 
239;  Corporations,  §§  88,  411;  Countiefl,  § 
122;  Frauds,  Statute  of,  S  96;  Guardian 
and  Ward,  I  163 ;  Limitation  of  Actions,  § 
155 ;  Sales,  i  82 ;  Vendor  and  Purchaser,  {f 
34,  76. 

V.  BECOVEBT  OF  PAYMENTS. 

§  85  (Kan.)  A  voluntary  payment  can  be  re- 
covered, where  the  payment  was  not  made  with 
full  knowledge  of  all  nets.— Bradshaw  t.  Olasa- 
cock,  136  P.%3. 

8  86  (Kan.)  A  voluntary  payment  can  be  re- 
covered, where  the  payment  was  indaced  by 
fraud.— Bradshaw  v.  Glasscock,  136  P.  933. 

That  plaintiffs  paid  money  to  defendant  in- 
stead of  paying  it  into  court,  that  the  claims 
of  defendant  and  another  thereto  might  be  Uti- 

?ated,  did  not  estop  plaintiffs  from  recovering 
rom  defendant,  where  the  latter  procured  the 
payment  by  fiilse  representations.- Id. 

PENAL  STATUTES. 

See  Statutes,  S  241. 

PENALTIES. 

See  Damages.  ||  79,  81. 

PENSIONS. 

See  BlectioD  of  Remedies ;  Municipal  Corpora- 
tions, s  aoo. 

PERJURY, 

I.  OFFEHSE8  AlTD  BESPOHSIBILrrT 
THEREFOR. 

1 9  (Okl.Cr.App.)  Perjury  cannot  be  predi- 
cated on  testimony  ^vcn  before  a  justice  of 
the  peace  while  presiding  over  the  trisl  of  s 
case  outside  the  district  for  which  he  was 
elected  or  appointed.— Berry  v.  State,  1B6  P. 
195. 

PERPETUITIES. 

{4  (Elan.)  A  conveyance  to  one  for  life^  the 
remainder  to  his  wife  for  life  or  while  a  widow. 
And  then  to  the  grantee's  heirs,  and,  in  default 
of  such  heirs,  reversion  to  tbe  grantor.  Acid 
valid  as  to  tbe  remainders,  though  the  son  re- 
fused to  accept  tbe  conveyance;   tbe  common 


law  restrictions  on  the  creation  of  future 
tates  being  aboUshed  by  Gen.  St  1868,  c.  22.  {  8. 
— MlUer  V.  Miller,  136  P.  9S3. 

PERSONAL  INJURIES. 

See  Carriers,  fi§  280-347;  Damages,  |  182; 
Death;  Electricity;  Indemnity;  Landlord 
and  Tenant,  Si  164-169;  Master  and  Serv- 
ant: MunicipBl  Corporations,  S|  762-821; 
Negligence;  Railroads,  {{  273^-898;  Re- 
lease; Street  RaUroadB,  l|  84,  9&-118:  Trial, 
105.  192,  2347236,  250-2cS,  266^  260,  296, 

PETITION. 

See  Pleadlaf. 

PHOTOGRAPHS. 

See  Criminal  Law,  1  438;  Bvidence,  1 869. 

PHYSICIANS  AND  SURGEONS. 

See  Bvidence,  1  635;  Jury,  |  92;  Matter  and 
Servant.  |S  92.  270 ;  Trial,  }  250. 

J 5  (Okl.)  A  physician  whose  license  was  can- 
ed by  the  territorial  Supreme  Court  for  fraud 
in  its  procurement,  and  to  whom  no  other  li- 
cense had  been  issued,  was  not  oititied  to  r«- 
istration  under  Williams'  Const  art  6,  S  30, 
making  physicianB  practicing  in  Oklahoma  Ter- 
ritory eligible  to  registration  since  statehood 
witboat  enmfnation.— Board  of  Medical  Bx- 
aminera  of  Oklahoma  v.  Gulley,  136  P.  1088. 

S  18  (Wash.)  In  an  action  against  a  surgeon 
for  malpractice,  the  question  of  his  negligence 
held,  under  the  evidence,  for  tbe  jury.— Simon 
T.  Hamilton  Logging  Co.,  136  P.  361. 

PUTS. 

See  Dedication,  $  19;  Evidence,  »  887,  461. 

PLEADING. 

See  Abatement  and  Revival,  j  17;  Appeal  and 
Error.  §§  345,  917,  1042;  CanceUation  of  In- 
atrumcuis,  g  37  ;  Contracts,  H  337,  346;  Cor- 
ponitious,  g  211-  Counties,  }_222;  Courts,  S 
163 ;  Forcible  Entry  and  I>etainer.  {  24 ; 
Fraud,  S§  45,  46:  Frauds,  SUtnte  Ct  tVS2; 
Judgment  106,  145 ;  Livei?  Stable  Sup- 
ers ;  Malifions  Prospc-iition.  §  47 ;  Manda- 
nuis,  5  iiA ;  Mastor  nmi  Servant,  §§  2~}S.  264; 
Mines  and  Minerals,  §  78;  Negligence.  §§  102 
118,  117,  119:  Parties,  H  76,  §il  Principal 
and  Agent  8  78;  Quieting  TiUe.  §  34;  Ref- 
ormation of  Tnitnimf  nts :  Replevin,  §  65; 
Sali'S.  .52,  ;  Spfc-ifin  I'erfnrmance.  § 
U4;    Treapas^^j^43  ;__TriQi,  §S  2.50-252; 


Venue,  | 


{  282. 


I.  rOBM  AND  ALLEGATIONS  IN 
OENEBAL. 

{8  (Cal.)  An  allegation  that  It  was  an  em- 
ployers du^  to  construct  an  elevator  in  a 
building  In  course  of  construction  in  a  particu- 
lar manner  held  a  conclusion  of  law,  which 
would  be  disregarded.— Colen  t.  Gladding,  Mc- 
Beait  &  Co.,  136  P.  289. 

1 8  (Utah)  An  alleration  that  the  effect  of  a 
transfer  was  to  enable  defendant  to  obtain  a 
greater  percentage  of  his  debts  than  any  of 
the  other  creditors  of  the  same  class  was  not 
a  conclusion  of  law. — Utah  Ass'n  of  Creditmen 
V.  Boyle  Furniture  Co.,  136  P.  572. 

i  1 1  (Okl.)  As  it  is  not  good  practice  to  plead 
evidence  and  grant  of  motion  to  strike  out  the 
evidence  when  pleaded  will  not  be  disturbed. — 
Cahill  V.  Pine  Creek  Oil  Co.,  136  P.  1100. 

§  34  (CaLApp.)  An  allegation  that  goods  sold 
at  a  "value"  stated  meaut  that  they  were  of 
that  market  value.— Wickersfaam  Co.  v.  Nichols, 
136  P.  611. 
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n.  PECIAaATTOH,  COMPI^AIMT,  PB- 
TmOir.  OB  aTATEMEHT. 

J 64  (Ofcl.)  Under  R.  L.  1010.  |  4738,  clalma 
eetiag  KToral  defendaBt%  which  might  have 
been  brooght  in  a  eingle  suit  in  eqnity.  may  be 
regarded  as  one  cause  of  action;  bat,  when  there 
ia  more  than  one  primary  right  to  be  enforced, 
the  petition  ia  demumUiIe.— Goody  t.  Ooody, 
136  P.  754. 

m.  FLEA  OB  ANSWER,  XB08S-C0M- 
PZ.AINT.  AND  AFFIDAVIT 
OF  DEFEHSE. 

(A)  Defenses  in  Generml. 

1 76  (Or.)  The  system  of  common-law  plead- 
ing perfected  by  the  Code  requires  the  defend- 
ant either  to  demur,  or  to  controvert  the  facts 
averred,  or  to  set  forth  facta  exonerating  him.— 
Edlefson  t.  Portland  By.,  Light  it  Power  Ga, 
IStt  P.  832. 

(O)  Tr«Tev«e«  or  Dental*  and  AdmlMlonp. 

{  126  (Cal.App.}  FlaintifTs  denial  of  allega- 
tions in  the  cross-complaint  of  certain  of  the 
defendants  for  labor  and  services  in  connec- 
tioB  with  the  construction  of  an  Irrigation 
canal  and  dam  held  fatally  defective  aa  a  nega- 
tive pregnant.— I>unaway  t.  Anderson,  136  P. 
809. 

(B)  Set-Off*  Comntcrolnlm,  nad  Croes-Coaft- 
plmlnt. 

I  148  (Or.)  Under  L.  O.  L.  I  390,  providing 
that,  in  an  action  at  law,  where  defendant  is 
entitled  to  relief,  arising  oat  of  facts  requir- 
ing the  interpoaitioQ  of  a  conrt  of  equity,  and 
material  to  his  "defense,"  he  may  file  a  com- 
plaint in  equity  in  the  nature  of  a  cross-bUl, 
matters  constituting  a  counterclaim  may  not 
be  80  pleaded.— Haaland  v.  Miller.  136  P.  9. 

IV.  BEPUOATION  0&  KEFX.T  AND 
BUBSEQUEirT  PX.EASIH08. 

9  177  (Mont.)  In  claim  and  delivery,  defend- 
ant's allegation  aa  to  bis  purchase  from  a 
third  person  held  merely  an  argumentative  de- 
nial of  plaintiff's  title,  a  failure  to  reply  to 
which  did  not  admit  its  truth  or  }OBt]&  the  ex- 
clusion of  evidence  in  Its  support. — Cnertli  t. 
Arbogast,  136  P.  383. 

V.  DEBCITRREIl  OR  EXCEPTIOK. 

{  194  (Idabo)  In  an  action  to  recover  money 
in  hands  of  one  defendant  as  trustee  and  ap- 
propriated by  all  the  defendants  pursuant  to  a 
conspiracy,  a  demurrer  to  answers  consisting  of 
denials  and  of  affirmative  defenses  was  proper- 
ly overruled.— Dearing  t.  Hockeramltb,  136  P. 
894. 

1 204  (Okl.)  A  general  demurrer  to  a  petition 
as  a  whole  will  bftjoverruled  where  any  para- 
graph is  good.— Goody  v.  Goody,  138  P.  754. 

{214  (Kan.)  Allegations  of  a  petition  placing 
a  practical  interpretation  on  the  bond  sued  on 
were  not  to  be  taken  as  true  on  demurrer,  when 
inconsistent  with  the  laogaage  of  the  bond. — 
Rettiger  v.  Dannelly,  136  P.  942. 

f2l4  (Wash.)  An  answer,  in  an  action 
against  a  city,  for  a  city  fireman's  wrongful 
death  that  the  fireman's  widow  had  applied 
for  a  pension  for  herself  and  daughter  and  both 
were  thereby  estopped,  held  conclusions  admit- 
ted by  demurrer  by  the  daughter,  who  was  over 
16  and  not  eligible  to  a  peneion. — Longfellow  t. 
Gity  of  Seattle,  136  P.  855. 

A  demurrer  admits  only  allegations  of  fact 
which  are  well  pleaded  and,  where  the  pleader 
attempts  to  set  forth  compliance  with  a  statute, 
the  court  will  consider  the  allegations  as  intend- 
ed to  meet  its  provisions,  though  the  facts  de- 
murred to  may  warrant  another  conclusion. — Id, 
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VI.  AMENDED  AED  BUFFISMEIfTAIi 
PliEADHVaS  AED  REPI.EADER. 

{ 236  (Kan.)  Where  the  petition  had  been 
once  amended  and  there  has  been  considerable 
delay  before  the  case  came  to  trial,  and  a  de- 
murrer was  sustained  to  pLuntifTs  evidence. 
It  was  not  an  abuse  of  discretion  to  then  refoae 
to  permit  plaintiff  to  amend  by  changing  the 
cause  of  action  from  one  to  recover  a  forfeit 
from  a  stakeholder  to  one  for  damages  for 
breaeb  of  contract.— Benfleld  T.  Groson,  136  P- 
262. 

1 237  (Kan.)  Where,  on  foreclosure  of  sttb- 
contractora'  hens,  it  appeared  that  the  contrac- 
tor was  reallf  the  owners'  agent,  tbe  court 
properly  permitted  amendments  to  the  petition 
to  conform  to  such  proof, — Southwestern  Paint 
&  Wall  Paper  Co.  v.  Perkins,  136  P.  324. 

i  237  (N.M.)  The  word  "claim"  as  used  ia  C. 
L  1897,  {  2685,  subsec.  S2,  providing  for  amend- 
ment to  conform  to  the  ucta  proved  if  it  does 
not  substantially  change  the  daim  or  defmse.  Is 
synonymous  with  "cause  of  action."— Loxetto 
Literary  &  Benevolent  Societr  t.  Oarda,  136  P. 
858. 

1 248  (Or.)  L.  O.  L.  }  102,  forbidding  amend- 
ments substantially  changing  the  cause  of  ac- 
tion, does  not  apply  to  amendments  before  trial, 
and  before  trial  of  an  action  of  replevin  the 
court  might  allow  the  complaint  to  be  amend- 
ed so  ae  to  exclude  some  of  the  articlea  son^t 
to  be  replevied,  and  indiide  others.- Zimmerk 
T.  Gbilderfl,  136  P.  349. 

S  249  (N.M.)  Under  C.  L.  1897.  |  2685,  Bob- 
sectioo  82,  the  trial  court  was  unauthorized  in 
ejectment  to  permit  a  trial  amendment,  seeking 
specific  performance  of  a  contract  to  convey 
realty.— Loretto  Literary  A  Benevolent  Society 
V.  Garcia,  136  P.  86a 

VIII.  FBOPERT,  OYER*  AED  EX- 

HIBITS. 

$310  (OkLCr.App.)  Where  a  petition  for  a 
writ  of  habeas  corpus  had  attached  to  it  a  pa- 
role granted  to  petitioner  and  accepted  by  Mm 
and  a  revocation  thereof  which  recited  that  the 
Governor  was  within  tbe  state  when  the  parole 
was  granted  bv  the  lAeutenaat  Goretnor,  the 

gttitioner  was  bound  by  such  redtal.— Ex  parte 
awMns,  136  P.  991. 

IX.  BUX  OF  PARTioni.Aas  Ain> 

OOPT  OF  ACCOUNT. 

{327  (Gal.AH>>)  A  biU  of  particolars  served 
upon  defendant  is  (Moly  an  amplification  of  the 
complaint,  intended  to  inform  defendant  of  the 
specific  demands  made,  and  U  not  admissible 
as  substantivo  evidence.— Campbell  v.  Bioe,  136 
P.  612. 

XI.  MOTIONS. 

1 843  (Goto.)  Where  the  answer  tendered  a 
good  defense  to  a  complaint  stating  a  eanae  of 
action,  the  court  could  not  render  judgment  for 

Jlaintiff  <m  tbe  lAeadiiMs.- Weaver  v.  New 
ersey  Fidelity  A  Plate  Glass  Ins.  Co.,  136  P. 
1180. 

1 343  (OkL)  A  motion  for  Judgment  on  the 
pleadings  should  be  denied  where  ttxo  jHeadingt 
raise  a  question  of  foot.- 8t  Louis  ft  S.  F.  B. 
Co.  v.  Kerns,  136  P.  169. 

1343  (OfaL)  Where  an  answer  states  a  de- 
fense to  plaintifTs  cause  of  action  and  plain- 
tiff files  a  verified  reply  patting  in  issue  the 
existence  of  such  facta,  it  ts  error  to  render 
judgment  on  the  pleadings. — Goodman  v.  Brough- 
man,  136  P.  420. 

S  354  (Wyo.)  Motion  to  strike  out  answer  and 
counterclaim  as  a  whole  held  pTVpetlj  denied, 
where  It  stated  a  defense.— Iowa  State  Savings 
Bank  v.  Henry,  186  P.  863. 

S  364  (W ash.)  In  an  action  on  an  open  ac- 
count evidenced  by  notes,  paragraph  setting  ont 
the  notes  held  properly  smckra. — Leavenworth 
V.  Brandon,  186  P.  87& 


Digitized  by 


1276 


IMDEZ-DIGnST 


Xn.  ISSUES,  PBOOF,  AXB  TABXAHOB. 

{376  (CaLApp.)  Where  the  answer  admits 
the  emplorment  of  the  broker,  no  proof  need  be 
made  of  the  written  anployment  aa  required 

{  376  (Mont.)  Where  the  complaint,  in  an  ac- 
tion for  malicione  prosecution;  alleeed,  and  the 
answer  admitted,  that  the  proiecuaon  in  gneB- 
tion  terminated  by  t^aintilPB  dischaxne,  It  was 
not  neeesaarj  to  prove  that  facL— Gromd  t. 
LosBl,  186  P.  1069. 

1 376  (Or.)  An  employer  which  pleads  In  its 
answer  that  it  piled  the  boxes  which  fell  and 
injured  a  servant  is  chained  with  notice  of  a 
defect  in  the  piling.— Anderson  Meier  &  Frank 
Co.,  136  P.  660. 

Xm.  DEFECTS  AKD  OBJECTIONS. 
WAIVER.  AHD  AIDER  BT  VER- 
DICT OR  JUDGMEKT. 

{418  (Or.)  A  demnrrer  to  an  answer  was 
abandoned,  and  any  error  in  OTermllnff  it 

waived,  by  filing  a  reply  to  the  new  matter 
contained  in  the  answer.— W,  H.  Stanchfield 
Warehouse  Go.  v.  Central  B.  of  Oregon,  136 
P.  84. 

FlaintlfC,  by  pleading  over  after  a  demurrer 
to  the  answer  was  overruled,  did  not  waive  the 
objection  that  the  answer  did  not  state  &cts 
somcient  to  constitute  a  defense,  which  could 
be  raised  at  any  time  during  the  trial,  or  on 
appeal.— Id. 

1^8  (Okl.)  An  objection  to  the  introdnctlon 
of  any  evidence  presents  the  same  question  as 
a  general  demurrer  to  the  petition,  and  raises 
no  issno  of  fact— Oowart  t.  Parker-Washing- 
ton Ok,  1S6  P.  ISS. 

POLL  TAXES. 

See  Hi^ways,  §  ICO. 

POLLUTION. 

See  Waters  and  Water  Courses*  |  74, 

POSSESSION. 

See  Property;  Public  Lands,  |  S6;  Sales,  8 
800;  Vendor  and  Pnrchaser,  U  28%  248. 

PREFERENCES. 

See  Witnesses.  |  892. 

PREMIUMS. 

See  Insurance  |  766^ 

PRESCRIPTION. 

See  AdTose  Poesessioo;  Hidivay^ll;  Wa- 
ters and  Water  Conr^as,  H  101,  132, 

PRESUMPTIONS. 

See  Appeal  and  Error.  H  900-088:  Criminal 
Law,  «  1141,  1144;  firidenoe,  »  82,  83; 
Trial,  I  252. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Banks  and  Banking, 

5106;  Brokers:   Corporations,  j  423;  Evi- 
ence,  U  244,  253:  Insurance,  S  695 ;  Part- 
nerehlp.  |  136;  O^lal,  {  328;  Witnesses,  | 

Bdu   

I.  TKB  HELATIOV. 
(A)  OveatloB  aaA  Ilxl*t*B««. 

S  23  (Cal.  App.)  Evidence  held  to  sustain  a 
finding  that  K.  in  purchasing  the  gooda  sued  tor 
by  plaintiff  acted  as  agent  of  and  with  authority 
from  defendants.— Weill  v.  Danzlger,  18q  p.  Sw. 


IL  miTVAI.  RIGHTS.  DUTIES.  AMD 
ZJABILITIES. 
(A>  BxconttOB  of  Acener. 

S76  (ColcApp.)  Where  an  agent  to  collect  a 
money  demand,  due  to  his  prindpal  and  blm-. 
self  Jointly,  accepte  land  In  satlsfactioD  thereof 
without  authority,  be  and  Us  executrix  are  es- 
totiped  to  object,  when  sued  in  assumpsit  by  the 
principal  for  his  share,  that  assumpsit  for  mon- 
ey had  and  received  would  not  lie,  and  that  some 
other  remedy  riiould  have  been  adopted^ 
Brown's  Estate  v.  Stair,  136  P.  1003. 

1 78  (Or.)  A  complaint  by  a  principal 
against  his  agent  for  an  accountlDg,  not  alleging 
a  demand,  or  facte  rendering  a  demand  unneces- 
sary, is  bad.— Haaland  v.  Miller,  136  P.  9. 

UL  RIGHTS  AND  U ABILITIES  AS  TO 
THIRD  PERSOirS. 
(A)  Foweva  of  Ascent. 

{ 132  (Or.)  Where  defendant,  iriio  bad  a 
contract  wiUi  a  city  tor  the  construeticni  of  a 
pipe  line,  had  the  work  done  by  A.  under  an 
arrangement  by  which  defendant  paid  the  men 
employed  by  A.  to  do  the  work  and  paid  the 
merchanta  who  furnished  supplies  for  the  men 
while  working.  A,  was,  in  substance,  a  mere 
overseer  or  foreman  for  defendant,  so  as  to 
make  defendant,  and  not  A.,  liable  for  such 
supplies.- Baker  Oity  Mercantile  Co.  t>  Idaho 
Qlazed  Cement  Pipe  Co.,  136  P.  23. 

(D)  RstlSMtloa. 

I  171  (Okl.)  A  person  who  volanterlly  ac- 
cepte the  proceeds  of  an  act  done  by  one  as- 
suming without  authori^  to  be  bis  agent,  rati- 
fies the  act— Chicago,  B.  L  ft  P.  By.  Co.  V. 
Newbnm.  186  P.  174. 

S  172  (Or.)  Where  an  agent  offering  a  lease- 
hold interest  in  excbanse  made  false  repre- 
seutetions  as  to  ite  condition  and  income,  the 
principal,  by  availing  himself  of  the  benefite  of 
the  transaction,  was  bound  by  such  representa- 
tions, whether  ne  authorized  them  or  not,  since 
he  could  not  ratify  the  transaction  in  par^  and 
repudiate  it  in  parL— Owen  t.  Jones,  136  P. 


(F)  Aetl«as. 

i  184  (Wash.)  One  who,  with  full  knowledge 
of  the  material  facta,  including  the  existence  of 
the  agency,  elected  to  bold  the  agent  liable, 
thereby  discharged  the  principal. — McDonald  t. 
New  World  Life  Ins.  Co.,  186  P.  702. 

PRINCIPAL  AND  SURETY. 

See  Appeal  and  Error,  |  458;  Ball,  |S  80,  84. 

H.  HATURE  AND  EXTENT  OF  UA- 
BILITT  OF  SURETY. 

§  59  (CaLApp.)  Sureties  are  entitled  to  stand 
by  the  letter  of  their  bond.— Wickers  ham  Co.  v. 
Nichols,  186  P.  511. 

1 59  (Kan.)  The  roles  of  strict  construction 
usually  applicable  to  accommodation  sureties  do 
not  apply  in  the  construction  of  a  surety  com- 
pany bond.— State  v.  Massachusetts  Bonding  ft 
Ine.  Co.,  136  P.  906. 

Where  a  surety  company  bond  is  open  to  two 
constructions,  that  most  favorable  to  the  insured 
will  be  adopted :  but,  where  there  is  no  ambigu- 
ity, the  plain  Intent  of  the  parties  cannot  be 
nullified  by  construction.— Id. 

1 78  (CaI.App.)  Under  a  suretyship  obliga- 
tion, held  that  the  sureties  were  liaUe  for  the 
market  value  of  jewelry  intrusted  to  the  prin- 
cipal for  sale,  whether  samples  or  otherwise, 
if  sold  or  appropriated  by  the  principal— Wick- 
ersham  Go.  v.  Nichols,  130  P.  511. 

IV.  REBIEDIES  OF  CREDITORS. 

i  144  (CaLApp.)  The  sureties  of  a  salesman 
could  deduct  from  the  market  value  of  goods 
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sold  any  commission  to  which  the  •alemiaa  mw 
entitled  under  any  peraonal  agreement  between 
the  salesman  and  Bis  «iiployer.^Vnck«nbaia 
Co.  T.  Kichols,  136  P.  SO. 

PRINTING, 

See  Appeal  and  Error,  |  764. 

PROBABLE  CAUSE. 

Sea  Searches  and  Seisnres,  |  8. 

PROBATE. 

See  Wills,  {|  227-327. 

PROBATE  COURTS. 

See  Coarts,  %%  201.  202;  Bzecutozs  and  Ad- 
miniatrators,  |  315. 

PROCESS. 

See  Appearance;  False  Imprfsonmest,  {  8; 
Garnishment,  f  103:  Judgment,  H  165,  418, 
490;  Justices  of  the  Peace^  H  88,  174; 
Searches  and  Sdznres;  Witnesses,  |  2. 

n.  SERTKnS. 
<0)  PnBltomtlen  mr  Otber  ll«tlee> 

185  (Gola.)  To  give  a  court  jurisdiction  hy 
pnbUcatlon  of  Ote  sommona,  the  Btatutory  re- 
quirements must  be  strictly  complied  with,  and 
Dothing  excuses  omissiouB  or  insufficient  state- 
ments.—Gibson  V.  Wagner.  136  P.  83. 

f  96  (Colo.)  iDefettdanfa  post  office  address,  if 
known,  or  the  fact  that  it  is  not  known  to  the 
affiant,  must  be  alleged  positively;  and  an  affi- 
davit that  affiant  was  informed  and  believed 
that  each  address  was  unknown  to  affiant 
was  insnffident— Gibson     Wagner.  136  P.  98. 

An  affidavit  which  stated  as  to  a  number  of 
defendants  that  they  resided  out  of  the  state  or 
had  departed  therefrom  or  had  concealed  them, 
selves,  and  which  failed  to  give  defendants* 
post  office  addienes  or  to  state  that  ther  were 
unknown,  Add  insnffident.— Id. 

m.  DEFECTS.  OBJECTIONS,  AXD 
AMEKmCENT. 

1 158  (Or.)  The  objection  that  th«  snit  for 
divorce  was  brooght  in  the  wrong  county  may 
be  raised  by  motion  to  onasb  based  on  affidavit 
— Hubner  T.  Hubner,  136  P.  667. 

PROHIBITION. 

I.  NATUBE  AMD  OBOVEDa. 

{3  (Wash.)  The  adequacy  of  a  remedy  by 
appeal  in  the  ordinary  course  of  law  is  the  test 
to  be  applied  by  this  court  in  all  applications 
for  extraordina^  writs,  and  not  the  mere  ques- 
tion of  jurisdiction  or  lack  of  jurisdiction.— 
State  V.  Wright,  136  P.  482. 

Where  interest  on  the  contract  price  was 
Btill  running  in  favor  of  a  contractor  for  a 
municipal  improvement,  his  remedy  by  appeal 
in  cases  appealed  by  owners  from  the  order  of 
confirmation  and  in  injunction  by  an  order  to 
restrain  collection  of  the  asseasment  in  the 
event  of  their  wrongful  determination  would  be 
adequate,  and  hence  he  was  not  entitled  to  a 
writ  of  prohibition  against  snch  actions.— Id. 

S  6  (Cal.)  Whether  bank  commissioners,  after 
securing  a  judgment  dissolving  a  bank  under 
Act  March  24,  1903  (St  1903,  p.  365),  or  a 
receiver  succeeding  them,  had  capacity  to  con- 
tinue an  action  to  recover  on  a  note  belonfdng 
to  the  bank  was  not  a  jurisdictional  question 
which  could  l>e  determined  on  application  for 
prohibition,  but  a  legal  question  for  determ^nG^ 
tion  in  the  action. — Crittenden  v.  Superior  Court 
of  California  in  and  for  San  Lnis  Obispo  Coun- 
ty, 136  P.  287. 

1 9  (Kev.)  Under  Rev.  Laws,  {  6708,  the  writ 
of  prohibition  will  only  Issue  where  there  is 


an  enrdae  of  (nnetiona  wldiont  or  in  excesa 
of  the  Jnrlsdiction  of  the  prohibited  tribnnaL — 
McComb  V.  Fourth  Judicial  Dist  Court  la  and 
for  Elko  Ounty,  136  P.  563. 

{  10  (Wash.)  Whether  the  court  woold  set 
aside  a  judgment  of  condenmation  and  retry 
the  right  to  condemn  as  against  Intervoiers. 
or  would  relegate  them  to  an  independent  pro- 
ceeding, held  not  without  or  in  excess  of  its 
jurisdiction,  so  that  prohibition  would  not  lie 
to  prevent  trying  the  Question  of  damagea.— 
State  V.  Superior  Court  of  Oxant  Gonnlr*  186 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROPERTY. 

12  (Cal.App.)  Under  Civ.  Code,  |  655,  de- 
claring that  there  may  be  ownership  of  all  in- 
animate things  capable  of  appropriation,  there 
may  be  ownership  of  electric  current  even 
though  the  nature  of  the  current  is  unknown. — 
Bill  V.  Pacific  Gas  &  Electric  Co.,  136  P.  492. 

S  9  (Nev.)  In  the  absence  of  anx  showing  of  a 
better  title  or  right,  the  bare  possession  of  proih 
erty  is  sufficient  to  indicate  ownership. — Stiearer 
T.  City  of  Reno.  136  P.  705. 

PROSTITUTION. 

See  Lewdness. 

PROVINCE  OF  COURT  AND  JURY. 

See  TrlaL 

PROXIMATE  CAUSE. 

See  Master  and  Servant,  |  27& 

PUBLICATION. 

See  Proeesa, »  86.  86. 

PUBLIC  BUILDINGS. 

See  iCedianics'  Liens,  1 13. 

PUBLIC  DEBT. 

See  States.  H  180-187. 

PUBLIC  IMPROVEMENTS. 

See  Monicipal  Corporations,  H  294-688. 

PUBLIC  LANDS. 

See  Mines  and  Minerals,  %%  20-88;  Waters  and 

Water  Courses,  M  7-30. 

n.  BtTBVET  AND  DI8P08AI.  OF  X.AKD8 
OF  UNITED  STATES. 

(B)  BntrlAB,  Sales,  and  Pesseaaorr  HJvhta. 

8  35  (Idaho)  A  "homestead  or  desert  entry" 
Is  the  initial  step  taken  in  the  United  States 
Land  Office  by  the  claimant  towards  acquir- 
ing ownership  under  the  federal  laws. — Indian 
Cove  Irr.  Dist  v.  Prideaux,  136  P.  618. 

The  inclusion  of  lauds  entered  under  the 
homestead  and  desert  land  laws  in  an  irriga- 
tion district  organized  pursuant  to  Rev.  Codes, 
§  2372  et  seq.,  and  the  apportionment  of  bene- 
fits thereto,  cannot  interfere  with  the  disposal 
of  such  lands  by  the  government.— Id. 

$35  (Wash.)  An  intention  to  take  possession 
of  public  land  as  an  additional  homestead 
would  give  the  possessor  right  of  possession  as 
as^ainst  mere  trespassers;  proof  of  complete 
title  not  being  necessary  as  against  them.— 
Stofreran  v.  Okanogan  Ooimty.  1S6  P:  484. 

(G)  Grants    to    8tat««    for   Internal  Im- 
prove menta. 

S64  (Wash.)  Rev.  St.  U.  S.  |  2477  (U.  S. 
Comp.  St  1801,  p.  1567).  providing  that  the 
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right  of  way  for  bighwayB  over  public  lands 
not  reserved  for  public  uses  "is  hereby  gcant- 
ed,"  did  not  operate  as  a  grant  in  prtesenti; 
the  grant  not  taking  effect  until  the  highway 
ia  eBtablished  under  some  public  law.— Stof- 
feran  v.  Okanogan  Couaty,  136  P.  484. 

Public  highways  may  be  established  over 
pnbUe  lands,  puranant  to  Rev.  St  U.  S.  |  2477 
XD.  S.  Comp.  St  1901,  p.  1667),  either  by  use 
hj  the  pubbc  for  not  leas  than  7  years,  if  work 
is  kept  up  at  the  public  expense,  pursuant  to 
Rem.  ft  Bal.  Code,  i  5657,  or,  where  not  eo 
maintained,  by  continued  use  by  the  public  for 
the  10-year  period  of  limitation  t<a  quieting 
title  to  land.— Id. 

Since  the  Indians  are  wards  of  the  nation, 
the  reservation  of  public  lands  for  their  use 
is  a  "reservation  for  publtc  use  within  Rev. 
St  U.  S.  S  2477  (U.  S,  Comp.  St.  1901, 
p.  1667),  granting  the  rigbt  of  way  for  bigfa- 
way*  over  public  lands  not  reaeiTed  for  pul>- 
Uc  naei,  ao  that  the  statute  wonid  not  op- 
erate as  a  grant  for  a  highway  over  an  In- 
dian reservation  until  the  land  was  thrown 
open  for  settlement,  in  view  of  Act  Marcb  3, 
1901,  8  4r-ld. 

Act  1003  (Laws  1903,  c.  103;  Rem.  &  Bal. 
Code)  S  5607,  authorizing  boards  of  county 
conimiBsioners  to  accept  grants  of  rights  of 
way  for  highways  over  public  lands  not  re- 
served for  public  uses,  and  section  6608,  ratify- 
ing any  action  taken  hy  the  boards  accepting 
such  grants,  would  not  make  a  resolution  of 
a  board  accepting  the  grant  snch  an  accept- 
ance as  would  give  tbe  county  complete  title  to 
a  highway  until  it  wm  actually  estabUsbcd  In 
a  recf^nised  legal  nuuiner.-^Id. 

(I)  ProeeeUnas  in  !•»■&  Offloe. 

I  106  (Idaho)  While  under  Rev.  Codes,  |  6988, 
a  land  office  certificate  on  a  homestead  entry  ia 
prima  facie  evidence  that  the  bolder  owna  the 
land  described  therein,  this  evidence  may  be 
overcome  by  proof  that  at  the  time  of  the  loca- 
tion or  filing  the  land  was  in  the  adverse  pos- 
session of  another,  or  that  he  ia  bolding  tbe 
laud  for  mining  purposes. — Fall  Greek  Sheep 
Co.  V.  WaltonTlSe  P.  438. 

S  106  (Wash.)  The  United  States  Land  De- 
partment may  contest  the  regularity  of  tbe 
proofs  as  to  residence,  etc.,  or  the  sufficiency 
thereof,  after  final  certificate  issues  to  a  home- 
stead applicant.~-Baumesser  v.  Chebalia  Coun- 
ty, 136  P.  1141. 

§  108  (Idaho)  Where  two  persons  claim  land, 
one  as  a  homestead  and  the  other  as  a  mining 
location,  and  the  government  is  not  a  party  to 
the  contest,  and  a  certificate  is  issued  opon  the 
homestead  entry,  which  is  recognized  as  legal 
by  the  Secretary  of  the  Interior  the  state  court 
will  follow  such  decision  and  recognize  the  en- 
tryman's  ri^bt  to  protect  bis  possession  against 
trespassing  hogs,  by  taking  up  same  pursuant  to 
Rev.  Codes,  If  1278-1283.-FalI  Creek  Sbeep  Co. 
T.  Walton.  136  P.  438. 

PUBLIC  SCHOOLS. 

Bee  Sehoola  and  School  Distrlda. 

PUBLIC  SERVICE  COMMISSION. 

See  Gas,  |  14. 

PUBUC  SERVICE  CORPORATIONS. 

See  Carriers ;    Gas ;   Railroads ;   Street  Rail- 
roads ;  Telegraphs  and  Telephones. 

PUBLIC  WATER  SUPPLY. 

See  Waten  and  Water  Conner  i|  t^^^AH- 

PUNISHMENT. 

See  Criminal  Law,  S  1206. 
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PUNITIVE  DAMAGES. 

See  Damages,  i  87. 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASI  CONTRACTS. 

See  Contracts,  |  5. 

QUIETING  TITLL 

See  Dismissal  and  Nonsuit,  {  19;  Indians,  i 
16;  Injunction,  |  143;  Judgment,  |  106; 
Jury,  I  14;  Limitation  of  Actions,  |  166; 
Taxation,  I  824. 

I.  RIGHT  OF  AOTIOH  AND  DEFENSES. 

1 4  (Or.)  The  remedy  at  law  by  ejectment  is 
not  adequate  -to  determine  the  rights  of  a  ri- 
parian owner  to  land  under  water,  and  gftuity 
has  jurisdiction. — Basmussen  v.  Walker  Ware- 
bouse  Co.,  180  F.  661;  Kroneaberg  t.  Same, 
Id.  8ia 

1 34  (Idaho)  Complaint  held  to  state  suffi- 
cient facts  to  constitute  a  cause  of  action  to 
determine  adverse  claims  to  real  estate  and 
quiet  tiUe  under  Rev.  Codes,  }  4538.— Fairriew 
Inv.  Go.  T.  Lambeison,  196  P.  606. 

ZI.  FBOOEEDUfOI  AND  REUBF. 

47  (Idaho)  An  action,  under  Rev.  Codes,  | 
'S,  to  determine  adverse  claims  to  real  es- 
tate and  quiet  title  being  an  action  in  equity, 
the  Submission  of  questions  of  fact  to  a  jury 
is  within  the  discretion  of  tbe  trial  court. — 
Fairview  Inv.  Co.  v.  Lamberun,  136  P.  606. 

$49  (Idaho)  Where  J.  proved  title  by  ad- 
verse possession  and  S.  proved  a  lien  for  tax- 
es paid,  it  was  error  to  enter  Judgment  quiet- 
ing the  tide  to  each  party  to  a  part  of  the 
tract.— Johnson  v.  Sowden,  1^  P.  1136. 

1 50  (Cal.)  In  a  vendor's  action  agaimrt  a 
pnrchaser  to  quiet  title,  judgment  for  the 
vendor  for  tiie  amount  due,  quieting  its  titie, 
and  providing  that  it  should  convey  upon  pay- 
ment of  the  amount  due,  hM  erroneous  so  far 
as  it  gave  judgment  for  the  amount  doe. — 
Sauaalito  B»  Land  Go.  v.  Sansalito  Impnire- 
ment  Co„  136  P.  57. 

QUITCLAIM  DEEDS. 

See  Vendor  and  Purchaser,  ||  224,  231. 

QUO  WARRANTO. 

I.  NATURE  AND  GROUNDS. 

f  17  (Kan.)  Gen.  St  1900,  f  6276  (Code  av. 
Proc.  S  680),  held  to  authorize  quo  warranto 
against  a  corporation,  the  officers  of  which  had 
mismanaged  its  affairs,  misappropriated  its  mon- 
ey to  the  detriment  of  minority  stockholders, 
and  obtained  an  extension  of  Ita  charter  by 
fraud.— State  v.  Masons'  b^bA  Odd  Fellows*  Joint 
Stock  Ass'n,  136  P.  930. 

ZX.  JURI8DIOTION,  PROGEEDZNOS* 
AND  REUEF. 

133  (Blan.)  Under  the  express  provision  of 
Gen.  St.  1909,  S  6277  (Code  Civ.  Proc.  S  681), 
a  county  attorney  may  institute  quo  warranto 
in  the  name  of  tbe  state  against  a  corporation 
for  the  abuse  of  its  corporate  rights,  the  mis- 
■management  of  its  affairs,  and  the  misappropri- 
ation of  money  to  tbe  detriment  of  its  stock- 
holders.—State  V.  MastHis*  and  Odd  Fellows' 
}<unt  Stock  ABS*n.  136  P.  980.  . 

RAILROADS. 

See  Carriers;   Bmlnent  Domain;  Mnnldpal 
Gyrations,  %  762;  Street  RaUroads;  Trial, 
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IV.  UOOATIOH  OF  ROAD.  TEBMIHI, 
AKD  8TATIOKS. 

8  S8  (Or.)  Tboagh  L.  O.  L.  |  6897,  requires 
a  curler  to  Tn«<»if 'ti  adeqaate  depots,  the  Leg- 
islature has  not  determiaed  where  a  carrier  must 
establish  stations,  section  688S,  relating  to 
scbedoles  of  rates,  leaving  it  optional  with  the 
carrier  to  determine  its  stations.— Schanen-Blair 
Co.  T.  Southern  Pac  Co.,  136  P.  886. 

TX.  OOWSTBPCTIOWt  MAINTEItAHCB. 
AND  EQU^ICEXT. 

1113  (Mont)  While  a  railroad  company  mnit 
exercise  the  highest  degree  of  care  to  keep  its 
track  and  roadbed  safe,  it,  in  so  doing,  injuring 
the  property  of  another,  though  necenaribr.  Is 
liable  for  the  damage.— WilW  t.  Morthezn  rac 
Ry.  Ca,  136  P.  887. 

I  113  (OkL)  Where  a  railroad  company,  un- 
lawfully enteiii^  on  land,  tears  down  the  fenc- 
es, thus  permitting  animals  to  destroy  ctop*. 
It  is  liable  for  the  damage.— Missouri,  O.  &  G. 
By.  Co.  T.  Brown,  136P.  1117. 

Z.  OPEBATIOM. 
(A)  Duty  to  Operate. 

1218  Qfottt)  Bailway  companies  are  entitled 
to  run  throu^  trains  stopping  only  at  princi- 
pal stations,  and  are  not  Donnd  to  nring  home 
to  the  pnbllc  notice  of  th«  stations  at  which 
they  will  stop.— Dahmer  t.  Northern  Pac  By. 
Co.,  136  P.  1069. 

8  218  (Or.)  A  carrier  cannot  he  required,  in 
absence  of  statute,  to  >t<n;»  trains  at  places  other 
than  it  may  chooet^  and  hold  out  as  sbq^ping 

£ laces.— Schanen-Blair  Cow  t.  Southern  Pac  Co., 
36  P.  886. 

(ID  iMlwles  to  I4«!«nae««  «v  l*os»— fcey 

fa  General. 

8  2731/2  (Utah)  Where,  with  the  knowled^ 
and  acquiescence  <d  a  railroad  ccMnpany,  a  build' 
ing  had  been  erected  nptm  its  rii^t  of  way  and 
used  continuously  for  more  than  40  years,  the 
railroad  was  bound  to  use  ordinary  care  to  pre- 
vent injury  to  the  occupant— Gilligan  Denrer 
&  R.  G.  E.  Co.,  136  P.  958. 

Where  a  railroad  company  permitted  a  house 
to  be  erected  on  its  right  of  way,  tlie  duty  im- 
posed upon  it  to  exercise  ordinary  care  to  pre- 
vent injury  to  the  occupant  is  not  limited  to  an 
injury  occurring  on  its  track.— Id. 

1274  (Uont)  Where  a  person  was  knocked 
from  station  platform  in  nont  of  approaching 
train,  those  in  charge  of  the  train  held  bound 
to  stop  it  if  within  their  power  by  ordinary 
care  after  discovering  hia  peril.— Dahmer  v. 
Nortiiem  Pac.  Ry.  Co.,  186  P.  1059. 

Railway  company  held  bound  to  use  special 
care  in  operating  trains  at  stations  or  other 
points,  wbere  the  presence  of  persons  might  rea- 
Bonahlj  be  anticipated. — Id. 

Engineer  of  through  train  which  passed  re- 
mote station,  where  the  presence  of  persons 
could  not  reasonably  be  anticipated  early  in 
the  morning  held  under  no  special  obligation  to 
keep  a  lookout — Id. 

8282  CUtoh)  In  an  action  against  a  railroad 
company  for  an  injury  to  an  occupant  of  a 
house  on  its  right  of  way,  evidence  as  to  the 
use  and  occupation  of  the  right  of  way  by  other 
persons  near  the  house  in  quoation  was  properly 
admitted  to  show  the  character  and  extent  of 
the  use  and  the  relationship  of  the  parties.— 
Gilligan  v.  Denver  &  B.  G.  B.  Co.,  136  F.  958. 

(P)  Aeoldeata  at  Crosslacs. 

I  300  (OklO  Where  a  tradi  has  been  used 
by  travelers  as  a  public  crossing  with  the 
Imowledge  and  without  the  objection  of  the 
railroad,  and  it  has  treated  it  as  a  public 
crossing,  it  will  be  presumed  to  be  such,  and 
the  railroad  must  exercise  ordinary  care  to 
preveDt  injuring  travelers.— Midland  Valley  B. 
Co.  T.  Shores,  136  P.  167. 
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I  SOS  (Kan.)  A  railroad  company  is  liable 
wnnre  its  aemnt,  obserrint  t»  xri^t  of  a 
horse  and  able  to  have  stovped  in  time  to 
avoid  ioju^,  recklessly  failed  to  stop  his 
railroad  tricycle,  thus  causing  an  injury. — 
Baker  v.  Uissourl.  K.  A.  T.  By.  00.7136  P. 
220. 

1307  (OkL)  Wbere  a  railroad  company  cns- 
tomarilf  gives  signals  or  keeprs  a  Salman  at 
a  croesmg,  and  such  practice  is  notorious,  its 
failure  to  do  so  may  be  considered  in  determin- 
iag  the  question  of  defendant's  negUnBce.— 
BOdland  VaUey  B.  Co.  t.  Shores,  136  R  167. 

83S0  (Kan.)  Where  reasonable  minds  mijriit 
differ,  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence  was  for  the  jury. — 
Smith  V.  Joplin  &  P.  Ry.  Co.,  136  P.  930. 

1 350  (Okl.)  Where,  in  an  action  for  personal 
injuries  at  a  crossing,  the  evidence  was  con- 
flicting as  to  whether  plaintiff  looked  and 
listened  before  crossing  the  track,  the  question 
of  contributory  negligence  was  for  the  jury 
undpr  Willinms'  Ann.  Const  art  23.  8  6.— 
Midland  Valley  B.  Co.  v.  Shores,  136  P.  157. 

(O)  lajnrlea  to  Persons  on  or  near  Tracka- 

9376  (Mont.)  An  engineer  was  not  bound  to 
stop  a  train,  though  he  saw  a  person  who  had 
been  thrown  on  the  track,  where  he  was  entire- 
ly clear  of  the  track,  except  one  foot  which  be 
woold  have  gotten  off  had  it  not  caught  on  a 
piece  of  wire.— Dahmer  t.  Northern  Pac.  By. 
Co..  136  P.  1069. 

f  808  (Ifimt)  Svldence  Mi  insufficient  to 
show  that  engineer  Haoa^  train  discovered 
the  presence  of  a  person  on  the  track  in  the 
middle  of  the  night  in  time  to  have  avoided  in- 
juring him.— Da£mer  v.  Northern  Pac:  Ry.  Co., 
136  P.  1069. 

(H)  laJvTies  to  Aaliaala  ou  or  aearTraelu. 

{434  (Colo.)  In  view  of  section  6  of  Laws 
1902,  p.  26  (Mills'  Ann.  St  {  3713c),  and  of 
section  7,  held,  an  action  for  damages  tor  in- 
jury to  stock  by  a  defective  fence  was  tried 
under  the  statute,  and  a  Judgment  for  plaintiff 
must  be  set  aside;  the  stotote  having  been  de- 
clared unconstitotional.— Denver  &.  B.  0.  B. 
Gol  t.  Shaw,  136  P.  1062. 

RAPE 

n.  PROSECUTION  Aim  FimiaHlIEllT. 
(A)  ladletmeat  aad  laforaaatloa. 

834  (Okl.CrJlpp.)  An  information  chargine 
an  attempt  to  rape,  in  violation  of  Bev.  Laws 
1910,  §  2803,  must  aver  some  act  done,  and 
the  failure  thereof,  and,  where  the  female  Is 
over  18  years  of  age,  allege  a  felonious  intent 
to  rape  as  defined  by  Bev.  Laws  1910,  |  2414. 
-WiUiamB  v.  State,  136  P.  699. 

(B)  a-vldeaee. 

8  52  (Okl.Cr^p.)  Evidence  held  to  sustain  a 
conviction.— McCuty  v.  State,  136  P.  1122. 

8  S3  (Nev.)  In  a  prosecntion  for  assault  with 
intent  to  rape,  evidence  heU  sufficient  to  show 
that  accused  was  the  guilty  person. — State 
V.  Nelson,  186  P.  377. 

8  53  (OU.Cr.App.)  Evidence  held  sufficient  to 
suBtain  a  conviction  of  assault  with  intent  to 
commit  rape.— WilUams  v.  State,  136  P.  699. 

RATE. 

Of  charge,  sea  Ourien^  H  1%  20;  Railroads, 

'  ^  RATIFICAHON. 

See  Conntiea,  |  124;  Principal  aad  Agent,  88 
171,  1*^ 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Botrr  and  Det^nw; 
guieting  Title. 
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REASONABLE  TIME. 

Sec  Sate%  H  91,  126. 

REBATES. 

8m  Tuadon,  ||  008, 818. 

RECALL 

Sw  Statutcfl,  H  107,  126. 

RECEIPTS. 

Sw  rimndi^  SUtute  of,  {  110. 

RECEIVERS. 

See  OoipozfttioiiB,  |  262;  Statutee,  f  276b 

RECORDS. 

See  Appeal  and  Error,  8|  BOl-717;  Chattel 
Mortgages,  SI  84,  SS :  Oriminal  LaWjSfi 
1086-1121;  Deeds,  f  69;  JndKment,  |  279; 
jQBtices  of  the  Feace,  |  164;  Fhydciana  and 
Surgeons. 

REDEMPTION. 

See  Mortgases,  ||  664.  691,  608^ ;  Taxation. 
I  687. 

REDIRECT  EXAMINATION. 

See  WitnesMB,  $  286. 

REFERENCE. 

BM^peia  and  Error,  H  9S1,  988. 1017,  1018. 

IZ.  BEFEKEE8  Ain>  PBOCEEDZITOS. 

iSI  (Okl.)  Under  Comp.  Laws  1009,  S  2812. 
a  trial  before  a  referee  a  conducted  aa  a  trial 
by  the  court— Eberle  t.  Drennan,  136  F.  162. 

HE.  REPORT  AND  FIHSINGS. 

I  101  (Colo.)  Where  the  referee  reported  that 
the  coDdition  of  partnership  accounts  was  so 
incomplete  and  unsatisfactory  that  he  excladed 
the  accounts,  the  court  properly  set  the  report 
aside  and  ordered  another  hearing. — Davis  t. 
Wright,  136  P.  1056. 

REFORMATION  OF  INSTRUMENTS. 

See  Sales,  1  279. 

U.  PBOOEEDINGS  AMD  SEUEF. 

1 36  <0U.)  In  an  action  for  reformation  and 
specific  performance  of  a  written  contract,  and 
for  compensation  for  improvements  made  un- 
der a  8ut>Bequent  parol  agreement,  plaintiff,  in 
order  to  recover  on  the  parol  agreement,  must 
allege  the  terms  thereof  in  «ncn  language  as 
to  enable  the  court  to  form  some  ccuaclnsions 
as  to  what  the  agreement  wae.— Mehlin  t.  Su- 
perior OU  &  Qas  Co.,  130  F.  681. 

REFRESHING  MEMORY. 

See  Witnesses,  H  255,  268. 

REGISTRATION. 

Bee  Physidana  and  SnrgeonBi 

REHEARING. 

See  Anwal  and  Error,  S  836;  Nnr  Trial. 

RELEASE. 

See  Insurance,  I  608. 

X.  REQUISITES  AND  TALXDITT. 

517  (OkL)  A  release  of  damages  for  personal 
aries  obtained  while  the  Injured  person  la 
suffering  .from  such  nerrous  ihock  that  he  doea 


not  understand  Its  purport  or  obtained  by  false 
representationB  of  a  clafan  agent  is  not  binding. 
--St  Louis  A  8.  F.  By.  Go.  t.  Nichols,  136  P. 
168.  , 

m.  PXJBADIHO,  EVIDEKOE,  TRIAI., 
AlfD  REVIEW. 

§  57  (OkL)  Evidence  heid  to  suatain  a  finding 
that  a  release  of  damages  signed  by  an  injured 
passenger  was  obtained  from  him  while  he  did 
not  have  nonnal  use  of  his  mind,  and  void.— St 
Louis  A  S.  F.  By.  Go.  T.  Nidhola,  186  P.  168. 

RELIGIOUS  SOCIETIES. 

Sea  Salea,  |  481. 

REMAINDERS. 

15  (Kan.)  Bemalnders  Created  in  a  gift  by 
deed  are  not  accelerated  by  the  life  tenant's  re- 
fusal to  ace^t  the  conveyance  <^  the  life  es- 
tate.—Miller  T.  MiUer.        P.  968. 

REMEDIAL  STATUTES. 

See  Statutes,  {  236. 

REMOVAL  OF  CAUSES. 

Sea  Venue,  1  77. 

RENT. 

See  Landlord  and  Tenant  U 184-260. 320,  328; 
Alortgagei,  1  199. 

REPEAL 

Bee  Statntea,  H  16fr-172,  276L 

REPLEVIN. 

See  Trial,  fl  127,  260. 

I.  RIGHT  OF  ACTIOH  AlfD  DEFENSES. 

S  10  (Or.)  To  maintain  replevin  defendant 
must  have  had  either  actual  or  construettve  pos- 
session of  the  property  at  the  commencement 
of  the  action.^De  Lore  v.  Smith,  186  P.  13. 

IV.  PLEADING  AlTD  EVIDENCE. 

{ 65  (Wash.)  Where,  in  replevin  to  recover 
proper^,  conditionally  Bold,  from  the  bnyer'a 
transferees,  the  buyer  and  her  husband  ap- 
peared and  filed  an  answer  and  a  cross-com- 
plaint, which  the  transferees  answered,  claim- 
ing judgment  over  against  the  buyer,  the  court 
bad  Jaiisdiction  to  determine  uie  Issues  so 
raised,  though  they  were  not  germane  to  the 
issue  in  the  original  action. — Qrote-Rankin  Co. 
V.  Brownell,  iSfl  P.  145. 

{  7  (  (Mont.)  In  claim  and  delivery  to  recover 
catUe  parchased  by  defendant  from  B.,  note  and 
duly  recorded  chattel  mortgage  given  by  B. 
held  admissible  to  reinforce  the  presumption  of 
bis  ownership  arising  under  Rev.  Codefi,  §  7902, 
subds.  8,  11,  12.— Cuerth  v.  Arbogaat,  136  P, 
383. 
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S  88  (Okl.)  Direction  of  verdict  for  defendant, 
in  an  action  for  possession  of  a  mule,  held  error 
where  testimony  tended  to  show  value  and  the 
evidence  of  ownership  was  confiicting  and  the 
entire  evidence  such  that  the  court  would  not 
have  been  compelled  to  set  aside  a  verdict  for 
plaintiff.— Jonea  t.  lint  State  Bank  of  Brlstow, 
136  P.  787. 

REPLICATION. 

See  Pleading,  H  177,  41& 

REPLY. 

See  Pleading  ||  177,  418. 
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REPORT. 

Sm  Cozporattoni,  H  826-860;  Befexendtb 

REPRESENTATIONS. 

See  Salei,  11  40.  U4r-126. 

REQUESTS. 

See  Tzf  aU  IS  260, 25&-Sei. 

RESALE. 

See  Selei,  1  339. 

RESCISSION. 

Bee  Sales,  SS  40.  48,  01-126^  ISO;  Vendor  ud 
Puzcliaser,  S  87. 

RES  GEST>E. 

See  Oriminal  Law,  |  422;  Brldeaoe,  1 127. 

RESIDENCE 

See  Domicile. 

RES  IPSA  LOQUITUR. 

See  Bleetridt7t  I  19. 

RES  JUDICATA. 

See  Jndgmeat.  §|  582-761. 

RESTAURANTS. 

See  Intozieatiiig  Uqnm,  1 14S ;  UoenseB,  |  7. 

RESTRAINT  OF  TRADE, 

See  Gontracta,  H  118>  117. 

RESULTING  TRUSTS. 

See  Tnuta,  ||  e8K-8& 

RETROSPECTIVE  LAWS. 

See  StatDtea,  i  276. 

„  REVENUE 

See  Taxation. 

REVERSIONS. 

See  Dedication,  i  66. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Oriminal 
Law,  |S  1024r-1186;  Habeaa  Coxpua;  Mu- 
nidiwl  Corporationit,  S  608. 

REVIVAL 

See  Judgment,  |  866 ;  Statutes,  {  172. 

REVOCATION. 

See  Dedication,  |  29. 

REWARDS. 

See  Gontracta,  U  832.  852. 

RIGHT  OF  WAY. 

See  NaTlcable  Watera,  |  18> 

RIPARIAN  RIGHTS. 


ROADS. 

See  Eaaemmta;  Blgliwajik 

ROBBERY. 


See  Navlrable  Waters,  { 
Water  Conraea,  SS  74, 


86-46;  Waten  and 
9,  151,  m 


See  Criminal  Law, 
ment  and  Inf  i 


8S0,  1186;  Indict- 
fro: 


RISKS. 

ABBumption  of,  iee  Uaster  and  Serrant.  H  206- 
217,  266.  28i 


S24  (Ariz.)  Evidence  on  a  trial  for  robbery 
held  sufficient  to  support  a  conviction. — Young 
Chung  V.  State,  186  P.  631. 

S  24  (Wash.)  Evidence  held  to  snatain  a  con- 
viction  for  robbery.— State  t.  Fateh-Holiame^ 
186  P.  676. 

SAFE  PLACE  TO  WORK. 

See  Uaater  and  Servant.  SS  101-1281 

SALARY. 

See  Officers.  SS  Mi.  99 ;  States,  SS  69-62.  130- 
187;  StatntM,  S  lOf. 

SALES. 

See  Account;  Bills  and  Notes,  SS  209,  810; 
Chattel  Mortgages,  SS  6,  34,  85;  Commerce, 
»  40,  66;  Evidence.  IS  423,  441.  445; 
Frauds,  Statute  of.  U  88-96;  Fiaudulent 
Conveyances;  Intoxicating  Liqnors:  Logs 
and  Logging,  S  34;  Mortgages,  S  564;  Mu- 
nicipal Corporations,  I  021;  Pleading,  |  34; 
Sheriffs  and  Constables,  S  92;  Taxation,  { 
607;  Trover  and  Converaion,  f  16;  Vendor 
and  Purchaser. 

X.  REQPISITBi  Airo  VAXiLDXTT  OF 
OONTBACT. 

S  32  (Wash.)  Letters  and  telegrams  Md  to 
establish  a  contract  for  the  purchase  and  sale 
of  hops,  though  the  parties  contemplated  a 
BubBequent  fonnal  contract.— Loewi  t.  tiong^ 

136  P.  673. 

S  40  (Okl.)  Where  a  person  who  buys  a  piano 
is  unacQoainted  with  musical  instruments  and 
relies  woolly  upon  false  representations  of  the 
seller's  agent  as  to  its  quality,  he  may  rescind 
within  a  reasonable  time  after  discovery  of  the 
fraud,  by  returning  die  piano  to  tin  annt.— 
Couch  T.  0*BrIenrxS6  P.  lOSa 

S48  (Wash.)  A  buyer  of  renovated  butter 
after  receiving  deliverlM  marked  "process,"  in- 
stead of  "reoovated,"  as  required  by  Bem.  & 
Bal.  Code,  8  5447e,  could  not  repudiate  the 
contract  on  ground  of  illegality.— Armour  St 
Co.  V.  Jesmer,  186  P.  689. 

S  52  (Cal.App.)  Evidence,  in  an  action  tor 
the  price  of  railroad  tiea,  sold  to  one  corpora- 
tion and  nsed  by  defendant,  Aeld  to  snstain  a 
finding  that  no  agreement  was  made  by  de- 
fendant to  pay  plaintiff  tor  the  ties.— Nationsl 
Lumber  Co.  t.  Tejunga  Valley  Bock  Co.,  186 
P.  508.  — • 

§  52  (Okl.)  Where,  in  an  action  for  goods 
bought,  the  answer  admits  the  contract  and  the 
receipt  of  the  goods,  and  the  only  defense  is  tbat 
the  contract  is  illegal  and  procured  by  fraud,  the 
burden  of  proof  is  on  defendanL— J.  W.  Bipy  & 
Son  T.  Art  WaU  Paper  Mills,  186  P.  1080. 

n.  OOKSTBUOTIOM  OF  OOlVTRAOT. 

S6I  (Cal-App.)  Where  plaintiffs  bought  a 
sack  of  baled  hay  from  defendant  at  a  specified 

Jirice  per  ton,  differences  in  weight  to  be  ad- 
osted  after  the  bay  had  been  removed  and 
weighed,  the  contract  was  not  executory,  but 
title  to  such  hay  passed  at  once.— Beed  r.  Mo- 
Donald,  136  P.  608. 

S  82  (Wash.)  Where  the  time  of  payment  is 
not  mentioned,  the  delivery  of  the  goods  and 
the  payment  of  the  price  are  to  be  concurrent 
acts.— Loewl  t.  Long,  186  P.  678. 
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m.  MOPmoATOwr  ob  rescission 

OF  OOHTBAOT. 
(A)  Br  Agreement  of  Partlea, 

1 91  (Wash.)  An  agreement  by  a  seller  of 
bonds  to  allow  plaintUE  to  witbdraw  from  her 
purdiasa  at  any  time  upon  return  of  the  bonds 
after  consultation  with  third  persons  necessi- 
tates plaintiff's  makinj:  an  election  whether  to 
take  toe  bonds  or  not  within  a  reasonable  time. 
—Brooks  V.  Trustee  Co.,  136  P.  1152. 

Where  defendant  agreed  that  plaintiff  might 
withdraw  from  her  purchase  within  a  reasona- 
ble time,  plaintifTs  delay  in  exercising  that  right 
for  more  than  six  years  was  unreasonable. — Id. 

(C)  ReaciBBtoa  by  Bwyer. 

S  1 14  (Okl.)  Fraudulent  representations  made 
as  to  the  quality  of  a  piano  by  the  seller's  agent 
to  induce,  n  sale  to  one  unacquainted  with  musi- 
cal instruments  wiiljustify  a  rescission  by  the 
buyer.— Couch  t.  O'Brien.  136  P.  1088. 

§  121  (Kan.)  Where  the  buyer,  after  knowl- 
edge of  fraud,  retains  the  goods  bought  and  sells 
a  considerable  portion  of  them,  and  makes  pay- 
ments on  tbe  purchase  price  note  and  submits  to 
a  foreclosure  of  a  chattel  mortgage  given  to  se- 
cure 'same  without  expressing  dissatisfaction,  he 
affirms  the  contract.— Sell  v.  Compton,  136  P. 
927. 

S  124  (Okl.)  Wbere  a  person  who  bays  a 
piano  la  nnacquainted  with  musical  Instruments 
and  relies  wholly  upon  false  representations  of 

the  seller's  agent  as  to  its  quality,  he  may  re-- 
scind  within  a  reasonable  time  after  discovery 
of  the  fraud,  by  returning  the  piano  to  the 
agent— Couch  t.  O'Brien,  136  P.  1088. 

S  126  (Okl.)  Wlicre  a  person  who  buys  a 
piano  is  unacquainted  with  musical  instruments 
and  relies  wholly  upon  false  representations  of 
the  seller's  agent  as  to  its  quality,  be  may  re- 
scind within  a  reasonable  time  after  discoveiT 
of  the  fraud.— Conch  v.  O'Brien,  136  P.  1088. 

What  constitutes  a  reasonable  time  for  tak- 
ing steps  to  rescind  a  sale  contract  for  fraud 
is  a  question  of  law  for  the  court  under  the 
evidence  in  each  case.— Id. 

XT.  PEBFOBMAUGE  OF  CONTBAOY. 
(O)  DcUvevy   mnd   Ac««ptma«e   ot  OooAa. 

S  I5i  (CaLApp.)  Where  title  to  an  entire 
stack  of  hay  passed  at  once  to  the  buyers,  sub- 
ject only  to  an  adjustment  of  differences  in 
weight  on  removal,  they  were  bound  to  pro- 
tect and  account  to  the  seller  for  the  entire 
stack.— Reed  v.  McDonald,  136  P.  506. 

S  180  (Wash.)  A  buyer  of  renovated  storage 
butter  who  accepted  a  number  of  deliveries 
without  objection  that  it  was  not  marked  as 
required  by  Bern.  &  Bal.  Code,  S  5447e,  could 
not  repudiate  the  contract,  since  the  objec- 
tion did  not  go  to  the  substance  of  the  con- 
tract—Armour &  Co.  v.  Jesmer,  136  P.  689. 

I  180  (Wash-l  Where  plaiutifE  delayed  the  de- 
Bvery  of  lumber,  that  defendant,  after  time 
fixed  for  delivery,  accepted  a  portion  of  the 
lumber  was  not  a  waiver  of  its  rights  to  re- 
cover damages.- Wisconsin  Lumber  Co.  v.  Pa- 
cific Tank  &  Silo  Co.,  136  P.  691. 

§  181  (Mont.)  ETvidence  held  to  sustain  a  find- 
ing that  there  was  not  a  delivery  of  property 
claimed  to  have  been  sold  to  plaintiff. — Western 
Mining  Supply  Co.  t.  Melzner.  136  P.  44. 

TI.  WABRAKTZE8. 

i  255  (OUL)  A  second  purchaser  of  an  article 
is  not  subrogated  to  the  first  purchaser's  right 
of  action  against  the  original  seller  for  breach 
of  warranty  of  i^uality,  though  he  assumes  pay- 
ment of  the  original  purchase  price.— Walrus 
Mfg.  Co.  T.  McMehen.  136  P.  772. 

§  279  (Wash.)  Plaintiff  executing  a  condition- 
al sale  contract  purporting  to  sell  certain  prop- 


erty to  defendant  for  $800,  wldi  $430  additional 
for  a  tobacco  stock,  held  not  entitled  to  have 
the  contract  reformed  to  cover  an  additional 
sum  which  defendant's  son  and  an  assodate 
had  i^reed  to  pa^  plaintiff  to  Induce  the  mak- 
ing of  the  bargain,  plaintiff  being  estopped  by 
his  contract  of  warrant  to  claim  any  other 
hen  than  that  specified. — FickCoid  T.  Borland, 
136  P.  128. 

Tlx.  BEBOSDIES  OF  SEIXEB. 

(B) 

§  300  (Wash.)  There  is  no  seller's  lien  on  per- 
sonal property  for  the  purchase  price,  where 
the  possession  is  delivered  to  the  buyer,  in  the 
absence  of  contract  to  that  effect— Pickford  v. 
Borland,  136  P.  128. 

8  313  (Wash.)  Where  a  seller  makes  a  written 
contract  of  conditional  sale  limiting  the  se- 
curity reserved  to  a  specified  sum,  he  thereby 
waives  a  right  to  a  lien  for  any  further  or 
other  sum.— Pickford  v.  Borland,  136  P.  128. 

(D)  Resale. 

S  339  (Wash.)  Evidence,  in  a  seller's  action 
to  recover  the  difference  between  the  contract 
price  and  the  resale  price  of  certain  butter 
which  the  buyer  refused  to  receive,  held  to 
sustain  a  judgment  for  the  seller. — Armour  & 
Co.  T.  Jesmer,  136  P.  680. 

(B)  AetloBS  for  Priee  or  Value. 

S  340  (Wash.)  A  complaint  alleging  sale  and 
delivery  of  merchandise  and  also  alleging  giving 
of  notes,  keld  to  state  a  cause  of  action  on  an 
open  account,  and  not  on  the  notea ;  they  being 
merely  evidentiary.— Leavenworth  t.  Brandon, 
136  P.  375. 

vm.  xuaoBmEB  of  butea. 

(A)  Reeoverjr  of  Priee. 

S  397  (GaLApp.)  In  an  action  by  buyers  to 
recover  an  abatement  of  the  price  paid  for  a 
quantity  of  hay  sold  on  an  estimated  basis,  the 
burden  was  on  them  to  show  the  actual  snort- 
age  between  the  amount  of  hay  in  tbe  stack 
and  that  for  which  they  paid.— Beed  t.  Mc- 
Donald, 136  P.  606. 

(C)  Motions  tor  Bremoli  oX  Contraet. 

§  418  (Wash.)  On  breach  of  a  contract  to  sell 
and  deliver  25,000  pounds  of  hops  at  30  cents, 
where  it  was  found  that  the  fair  market  value 
of  hops  at  the  place  and  time  of  delivery  was 
40  cents,  Aeld  that  the  buyer  was  entitled  to 
damages  in  the  sum  of  $2,S0O.— Loevri  v.  Ix>ng. 
130  P.  678. 

(D)  Acllons  «Bd  Countcrclalns  for  Breach 
of  Warraatr- 

$428  (Wash.)  Where  a  conditional  sale  con- 
tract contained  an  express  warranty  against  all 
incumbrances  save  the  deferred  payments  men- 
tioned therein,  the  buyer  was  entitled  to  set 
off  money  paid  for  taxes  which  were  a  lien  on 
tbe  property  when  tbe  contract  was  made. — 
Pickford  v.  Borland,  136  P.  128. 

§439  (Okl.)  The  burden  is  ordinarily  on  a 

Earty  relying  on  a  breach  of  warranty  to  prove 
oth  the  warranty  and  the  Iveach. — Fifth  Ave. 
Library  Society  v.  Phillips,  136  P.  1076. 

In  an  action  for  the  price  of  books,  the  bur- 
den of  establishing  breach  of  warranty  as  a  de- 
fense was  on  defendant. — Id. 

1442  (Wash.)  A  buyer  who  rejected  goods  of 
defective  quality  held  entitled  to  recover  the 
difference  between  the  contract  price  and  market 
value,  and  also  the  part  of  the  price  paid.— 
First  Church  of  Chnst  Scientist,  v.  Southern 
Seating  &  Cabinet  Co.,  136  P.  127. 

{445  (Okl.)  In  the  original  seller's  action 
against  a  second  purchaser  who  had  assumed* 
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tbe  ori^Rl  obligKtlon  Met  error  to  instruct 
M  «  matter  of  lew  that  deCmdaut  ma  ao  anb- 

rogatod  to  the  orisiin&l  pnTchaser'a  right  on  a 
warraoty  in  the  Bale.— Walma  IStg.  Go.  T.  Ue- 
Meben.  136  P.  772. 

IX.  COlVDinONAI.  8AZJBS. 

{480  (Mont.)  Where  plaintUEs  claimed  that 
cattle  delivered  to  B.  were  not  sold  to  him,  bat 
bailed,  and  the  contract  waa  not  reduced  to 
writing,  or  filed,  aa  required  hj  Bar.  Codes,  i 
6092,  then  in  force,  the  court  shoald  have  de- 
fined an  agreement  to  eellf  and  charged  that,  if 
the  transaction  amounted  to  such  an  agreement, 
and  if  defendant  parcbaaed  the  cattle  from  B. 
while  in  his  possession,  to  find  for  defendant.— 
Cnerth  v.  Arbogaat,  136  P.  883. 

8481  (Wash.)  Where  the  title  to  pews  sold  to 
a  church  waa  retained  hj  the  seller,  and.  upon 
delivety,  they  were  rejected  because  of  their 
defective  qnuitj  and  the  seller  notified  to  re- 
move them,  their  retention  and  use  by  the 
church  did  not  prevent  a  recovery  of  damages 
as  in  case  of  a  rejection. — First  Church  of 
Ohrist,  Scientist,  v.  Sonthem  Seating  &  Cab- 
inet Go.,  186  P.  127. 


SATISFACTION. 


See  Release. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

Sas  XMdenos,  |  887;  Injnnetloo.  |  60. 

XL  P1TBI.IO  SCROOIA. 

(B)  Ovestlon,    Alteration,  Bxlatcnoe,  and 
Dissolution  of  Dlstrlets. 

124  (Idaho)  Under  Rev.  Codes,  |  1950,  an 
order  of  county  commissionera  establishing  a 
new  school  district,  beine  appealable  Is  not 
subject  to  attack  in  a  collateral  proceeding. — 
Bobbitt  V.  Blake,  186  P.  21L 

§36  (Idaho)  Under  Laws  1911,  a  160,  the 
board  of  county  commiaaloners  may  create  new 
districts  or  change  the  boundaries  of  existing 
school  districts.— Bobbitt  v.  Blake,  136  P.  211. 

(O)  Cto-revaaent,  Offleers,  sad  Dlstrlet 
Heetlnss. 

(Nev.)  Under  the  General  Appropriation 
Act  for  1913  and  1914  (Laws  1913,  c.  136)  H 
66  to  70,  inclusive,  held  that  a  deputy  superin- 
tendent was  entitled  to  have  his  actual  cost  of 
livliv  while  away  from  home  on  official  duties 
naid  from  tbt  state  fund.— State  t.  Eggers,  136 
P.  100. 

(■)  Dlatrlet  Debt.  Be««vltl«a,  mm€  'tmxm- 

tlOB. 

1 1 1 1  (Okl.)  Resident  taxpayers  of  a  school 
district  have  no  such  special  interest  aa  en- 
titles them  to  enjoin  the  officers  of  the  district 
horn  discharging  a  teacher.— Greer  t.  Austin, 
136  P.  590. 

SEALS. 

See  Depositions,  {  76. 

SEARCHES  AND  SEIZURES. 

Bes  SherUb  and  Gonstahles,  H  188. 

1 3  (Okl.)  The  determination  of  the  existence 
of  probable  cause  for  the  issuance  of  a  search 
warrant  under  Rev.  Laws  1910,  i  3615,  and 
for  the  issuance  of  a  warrant  under  section 
3616,  is  for  the  judge  or  magistrate  before 
whom  the  complaint  is  filed. — Knisley  v.  Ham, 
136  P.  427. 

SECRETARY  OF  THE  INTERIOR. 

See  PubUc  Lands,  |  108. 

SEIZURE. 

Bee  Searches  and  Seizures. 


SELF-DEFENSE 

Ses  Homicide,  ||  112, 114.  174, 188,  800l 

SEPARATION. 

See  Husband  and  Wife,  |  28& 

SERVANTS. 

See  Master  and  Servant 

SERVICE. 

See  Exceptions,  Bin  of ,  I  SB. 

SERVICES. 

See  Work  and  Labor. 

SET-OFF  AND  C0UNTERCU1M. 

See  DisnUssal  and  Nonsuit  |  19 ;  neadl^  K 
148,  864;  Principal  and  Surety,  i  144;  Salei. 
I        Vendor  and  Purchaser,  S  »1. 

SETTING  ASIDE. 

See  Judgment;  U  140,  IfiB. 

SETTLEMENT. 

See  Paymmit;  Belease. 

SEXUAL  INTERCOURSE. 

"See  Lewdness. 

SHERIFFS  AND  CONSTABLES. 

See  Bxecution,  |  198;  Trial,  f  127. 

m.  POWBM,  DUTIES.  AHD  t.t*»tt.t- 

{  90  (Idaho)  Where  the  jury  called  by  a  con- 
stable, under  Bev.  Codes,  $  4478,  to  pass  on 
a  third  person's  claim  to  property  seized  under 
execution  has  decided  against  the  execution 
debtor's  title,  the  officer  may  require  an  in> 
demnity  bond  from  the  execution  creditor.— 
Smith  V.  Graham,  136  P.  80L 

i  92  (Idaho)  Where  a  jai^ment  creditor  gives 
his  indemnity  bond  on  the  officer's  demand,  st 
required  by  Rev.  Codes,  S  4478,  the  officer 
should  sell,  unless  the  property  is  taken  from 
him  under  judicial  proceedings.— Smith  v.  Gra- 
ham. 136  P.  801. 

In  a  judgment  creditor'a  action  against  an 
officer  and  bis  bondsmen  for  failure  to  sell 
property  on  execution,  where  an  indemnity  bond 
has  been  demanded  and  given,  it  is  no  defease 
that  the  proper^  belonged  to  the  tUrd  party 
claimant— Id. 

(98  (Okl.)  It  is  the  duty  of  a  ministerial  of- 
ficer to  whom  a  search  warrant  is  directed  to 
execute  the  writ  as  demanded,  if  the  same  is 
issued  by  an  officer  having  authority,  and  is 
regular  on  its  face,  and  in  such  a  case  the  writ 
is  a  protection  to  the  officer.— Knlriey  v.  Ham, 
136  P.  427. 

1 138  (Okl.)  In  an  action  against  a  deputy 
sheriff  for  trespass  in  executing  a  search  war< 
rant,  regular  and  valid  on  its  face,  it  was  error 
to  instruct  the  jury  that  the  burden  was  on 
defendant  to  prove  that  the  facts  set  out  in  the 
complaint  upon  which  the  warrant  was  issued 
were  true,  though  such  officer  verified  the  com- 
piaint— Knisley  t.  Ham,  186  P.  427. 

SIDEWALKS. 

See  Municipal  Oorporatloas.  H  817,  821. 

SIGNALS. 

See  Railroads,  |  307. 

SIGNATURES. 

See  Partnership,  |  130. 
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SLANDER. 

See  Libel  ud  EDander. 

SODOMY. 

See  Oziminal  Lsw,  H  415.  476. 

i  5  (Or.)  Under  L.  O.  L.  f  14S9,  teUtlng  to 
forms  of  indictment,  an  indictment  Md  suffi- 
cient charginR  that  accnsed  tinlawfiillr  com- 
mitted "the  crime  acainat  nature  in.  npon,  and 
with  one  B.  E.,  he,  the  said  K.,  then  and  Uiere 
being  a  male  person ;  said  crime  against  nature 
being  too  well  understood  and  too  disguatinR  to 
be  herein  more  fully  Mt  forth.**— Stat*  T.  Mo- 
AUister,  136  P.  K«. 

SPECIAL  UWS. 

See  Statutes,  i  77. 

SPECIAL  PRIVILEGES. 

See  Constftotlonal  Law,  |  206. 

SPECIFIC  PERFORMANCE. 

Se«  Vendor  and  Purchaser,  |  130. 

H.  COKTRACTS  ENFOBOEABLE. 

1 29  (CaUApp.)  Specific  performance  of  a 
contract  for  the  sale  of  land  cannot  be  de- 
creed unless  the  property  is  bo  described  in 
the  contract  that  it  may  readily  be  identified.— 
nines  V.  Copeland,  136  P.  728. 

HZ.  GOOD  FAITH  AKD  DELIOENOE. 

1 96  (Or.)  A  deed  executed  in  another  state, 
with  only  one  witness,  and  not  certified  to  have 
been  executed  in  accordance  with  the  laws  of 
that  state,  is  not  evidence  of  performance  by 
the  vendor  so  as  to  authorise  specific  perform- 
ance.—Knolhoff  T.  Mark,  136  P.  893. 

A  vendor  cannot  enforce  Bi>eciftc  performance 
unless  he  has  encuted  a  sufflcient  deed  and 
tendered  it  to  the  vendee  or  brought  it  Into 
court. — Id. 

TV.  FBOOEEDIMOS  ARB  HEUEF. 

1 106  (Ck)lo.>  In  an  action  for  breach  of  the 
terms  of  a  loan  contract  secured  by  a  deed  of 
trust  to  the  public  trustee,  with  prayer  for  spe- 
cific performance,  or  in  the  alternative  for  a 
rescission  of  the  agreement,  the  public  trustee, 
while  not  a  necessary  party  ddendant,  is  a 
proper  defendant.— HcKeown  v.  Lawrence,  130 
P.  1014. 

I  114  (CaI.App.)  Under  Civ.  Code,  S  1624,  a 
complaint,  in  a  suit  for  specific  performance, 
which  fails  to  show  that  the  contract  is  in 
writiuf;,  is  insufficient— Hines  t.  Copeland,  136 
P.  728. 

SPEED. 

See  Evidence.  H  492,  600. 

SPIRITUOUS  LIQUORS. 

See  Intozicatlns  Llqnon. 

SPRINGS. 

See  Waters  and  Water  Courses,  ||  7-80. 

STALE  DEMANDS. 

Sea  Equity,  S  87. 

STARE  DECISIS. 

See  Courts,  |  89. 

STATEMENT. 


See  Mechanics*  Liens,  |  140;  WitQe^H»q 

.".SS- 105. 


STATEMENT  OF  FACTS. 

Sea  Appeal  and  Bxror,  |  664. 

STATES. 

See  Constltutioaal  Law,  H  78,  77:  CMmlnal 
Law,  S  1024:  Limitation  of  Actions,  |  11; 
Mandamus,  S|  8,  105,  147 ;  Pardon ;  Sun- 
day, I  2 ;  Taxation,  S  S. 

H.  OOVERHMElfT  AHD  OFFICERS. 

1 41  (Ohl.Cr.App.)  The  Constitution  and  pub- 
lic necessity  require  that  some  one  be  vested 
with  the  powers  of  the  tiovernor  during  his 
absence  from  the  state  or  inability  to  act.— Ex 
parte  Hawkins,  136  P.  901. 

The  Governors  powers  become  dormant  when 
he  crosses  the  state  iine^  bnt  revive  when  lie 
retorna.- Id. 

1 42  (Okl.Cr.Anp.)  During  the  absence  from 
the  state  or  inabiJity  of  the  Governor  to  act,  the 
Lieutenant  Governor  is  vested  with  all  the 
powers  of  Governor.— Ex  parte  Hawkins,  186 
P.  991. 

Hie  Lieutenant  Governor's  power  to  act  as 
Governor  during  the  letter's  absence  from  the 
state  or  inabilitv  to  act  depends  solely  upon  the 
Constitution  ana  not  upon  tlie  Governor's  pleas* 
ure. — Id. 

i  46  (Idaho)  The  librarian  of  the  State  Hla- 
torieal  Socie^  is  an  appointlTe  and  not  a  con- 
stitutional officer.— HaUey  v.  Huston,  136  P. 
212. 

1 57  (N.M.)  Acts  1905,  c  9,  creating  a  force 
of  mounted  police,  fixing  salaries  of  its  mem- 
bers, and  providing  for  payment  thereof  was 
repealed  by  Acts  1900,  c  127,  |  4,  in  so  far 
as  it  provided  for  salaries  and  membership  of 
the  force.— State  v.  Sargent,  136  P.  602. 

S  59  (Idaho)  Where  a  general  biennial  appro- 
priation act  makes  a  lar^r  appropriation  for 
salaries  than  the  salaries  act  provides,  the  lat- 
ter controls.— Hailey  v^  ^Huston,  136  P.  212. 

§60  (Idaho)  Under  Rev.  Codes,  |  851,  as 
amended  by  Laws  1911,  p.  117,  the  salaiy  of  the 
librarian  of  the  State  Historical  Society  is 
fixed  at  S1,2(X>  per  annum,  to  be  paid  in  month- 
ly installments.— Hailey  v.  Huston,  136  P.  212. 

The  General  appropriation  act  for  the  biennial 
year  beginnins  on  the  firat  Monday  in  January, 
1913  (Laws  1913,  p.  637).  held  not  to  amend 
or  Buspeod  Rev.  Codes,  §  851,  as  amended  by 
I^ws  1911.  p.  117,  which  fixes  the  salary  of 
the  librarian  of  the  State  Historical  Sodety. 
-Id. 

S6I  (Nev.)  Under  Act  March  29,  1907  (Laws 
1907,  c.  185),  II  3,  4,  considered  with  sections 
6,  8,  9,  and  10.  held  that  the  secretary  of  the 
State  iDdustrial  and  Publicity  Commission  was 
not  entitled  to  have  his  salary  paid  out  of  the 
state  treasury,  but  only  out  of  the  voluntary 
contributions  made  to  the  commission. — State  v. 
ERgers,  136  P.  104. 

1 62  (Nev.)  The  Legislature  has  power  to 
abolish  or  restrict  the  payment  of  traveling  ex- 
penses of  state  officers.— State  t.  Egcers,  136  P. 
100.  .  ■ 

m.  PBOPEBTY.  C0NTBACT8,  AHD 
ZXABZUTIES. 

S  101  (Kan.)  The  state  fteld  not  estopped 
from  suing  on  a  contractor's  bond  because  it 
failed  to  take  precaution  to  see  that  the  archi- 
tect's estimates  were  correct  or  because  they 
included  items  furnished  but  not  used.— State  v. 
Massachusetts  Btmding  &  Ina.  Co.,  186  P.  OOS. 

IV.  FISCAL  MAlf A  CEMENT,  PUBLIC 
DEBT.  AND  SECVBITIEB. 

S  130  (Nev.)  Before  the  state  controller  is  un- 
der a  duty  to  draw  a  warrant  for  official  sala- 
ries, it  must  appear  by  statute  that  an  appro- 
priation has  been  made,  and  that  the  state  has 
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obliSAted  Itwlf  to  pay  mch  flalaries  from  th« 
state  treaaury.— State  v.  Eggers,  136  P.  104. 

{131  (N.M.)  Where  the  constitution  creates 
an  office  and  prescribes  the  salary,  such  pro- 
Tision  Is  an  appropriation,  and  dispenses  with 
the  necessity  lor  legislative  appropilatloD  for 
such  office.— State  v.  Sargent,  136  P.  602. 

Where  a  general  statute  fizea  the  salary  oi 
a  public  officer  and  prescribes  its  payment  at 
particular  periods,  this  is  an  appropriation, 
and  dispenses  with  the  necessity  for  subae- 
qaent  legislatln  appropriations  for  such  office. 
—Id. 

The  rule  that,  wfaere  a  general  law  fizea  a 
public  officer's  salary  and  prescribes  its  pay- 
ment at  particular  perioda,  this  constitutes  a 
continuing  appropriation  is  not  violative  of 
Const,  art.  4,  {  30,  restricting  the  right  to  pay 
out  public  money  except  upon  appropriation 
made  by  the  L^islature.— Id. 

I  137  (Colo.)  Under  Bev.  St  1908,  I  4409, 
fixing  the  pay  of  the  militia,  and  providing  for 
their  expenses  when  in  service,  claims  for  the 
pay  and  expenses  of  the  militia  when  called  out 
by  the  Governor  to  suppress  riots  are  claims 
against  the  Btate,  for  which  certificates  should 
be  issued  by  the  auditor  under  section  ^39,  un- 
less there  baa  been  an  appropriation  therefor. — 
People  V.  Kenehan,  136  P.  1033. 

The  provisions  of  Rev.  St.  1908,  f  4409,  for 
the  payment  of  the  expenses  of  the  militia  out  oE 
the  general  fund  is  not  an  appropriation  witliin 
ConsL  art.  6,  §  33,  and  hence  the  State  Audi- 
tor is  bound  to  audit  the  claims  and  issue  his 
certificates  accordins  to  section  6239. — Id. 

V.  CLAIMS  AOAUfST  STATE. 

{  169  {Nev.)  Under  Const,  art.  5,  {§  21,  22, 
and  article  4,  i  19,  constituting  certain  state 
officers  a  board  to  examine  claims  against  the 
Btate,  and  preacribing  the  duties  of  the  State 
Treasurer  and  State  Controller,  and  Rev. 
Laws,  4157,  4158.  4159,  and  4459,  defining 
the  general  duties  of  the  State  Controller  and 
providing  for  the  presentation,  audit,  and  al- 
lowance of  claims  against  the  state,  held  that 
the  claims  aEainst  the  state  insurance  fund 
created  by  tne  workmen's  compensation  act 
(Laws  1013,  c.  Ill),  by  sections  24  and  40, 
receivable  and  payable  by  the  state,  did  not 
re(|uire  presentation  to  the  Board  of  Examiners 
or  the  drawing  of  warrants  by  the  State  Con- 
tioUer^State  t.  McMillan,  186  P.  108. 

STATIONS. 

See  Garriera,  K  286,  847;  Balltoada,  {  274. 

STATUTES. 

See  Constitutional  Law;   Frauds,  Statute  of; 

Limitation  of  Actions. 
For  statutes  relating  to  partienlar  subjects,  Ma 

the  various  specific  topics. 

I.  EMACTBIENT.  REQUISITES.  AHD 
VALIDITT  IN  OEMEBAI.. 

I  1 1  (Idaho)  Under  Const,  art.  3,  f  16,  do  law 
shall  be  passed  except  by  bill. — Hailey  Hus- 
ton, 136  "p.  212. 

i  16  (Wyo.)  That  the  council  journal  recited 
the  receipt  of  a  proposed  act  from  the  House 
of  Representatives  immediately  after  it  recited 
its  own  concurrence  in  a  House  Amendment 
thereto  will  not  be  taken  to  show  that  the 
council  did  not  have  the  bill  before  it  when  it 
concurred  in  the  amendment,  where  the  jonrnal 
also  recited  that  the  bill  was  taken  from  the 
table  on  motinn  and  tlie  House  flmondment  con- 
curred in.— State  v.  Smart,  136  P.  452. 

§  37  (Wyo.)  The  fact  that  the  council  jour- 
nal, Bfier  reciting,  under  date  of  March  9th, 
that  the  chair  announces  the  sifcning  of  "Coun- 
cil Enrolled  Arts  No.  2JI,"  etc..  iilso  recited  the 
receipt  of  a  message  from  the  House  of  the 
passing  of  the  act  and  the  reporting  back  of 
the  bill  correctly  enrolled,  did  not  show  tliat 


the  president  of  the  council  signed  the  bill  before 
it  was  enrolled.— State  v.  Smart.  136  P.  452. 

i  39  (Kan.)  Laws  1913,  c  111.  <  1,  was  not 
validly  macted,  where  the  JounuT  states  poai- 
tively  that  the  bill  aa  shown  by  the  enrollment 
did  not  pass  the  Senate,  and  ^e  entry  on  the 
Journal  explains  the  discrepancy,  and  it  clear- 
ly appears  that  the  act  aa  published  did  not  re- 
ceiva  the  approval  of  tiie  Senate.— Zieslcr  t. 
Junction  City,  136  P.  223. 

861  (Wyo.)  Where  the  jonmals  of  tiie  Leg- 
islature showed  prima  facie  that  a  statute  waa 
legally  enacted,  the  burden  was  on  one  aaaert- 
ing  the  contrary  to  show  afflrmatiTely  that  the 
proceedings  were  so  defective  as  to  invalidate 
the  statute.— SUte  v.  Smart,  136  P.  452. 

It  is  presumed  that  the  proceedings  taken  in 
the  enactment  of  a  statute  are  regular,  which 
presumption  la  only  overcome  where  it  affirma- 
tively appears  from  the  l^ialative  Journals  to 
the  contrary. — Id. 

1 64  (Wyo.)  Any  invalidity  in  Laws  18S8,  c. 
66,  I  making  it  unlawful  to  keep  open  any 
place  of  business  for  transacting  bnsineas  there- 
in on  Sunday,  but  exempting  certain  businesses, 
held  not  to  affect  the  validity  of  section  1,  mak- 
ing every  person  guilty  of  a  miBdemeanor  who, 
having  a  litjuor  license,  shall  keep  open  hia 
place  of  business  or  dispose  ot  liqnor  th«cein  oai 
Snnday.— State  v.  Smart,  136  P.  452. 

n.  OEHEBA&  AND  SPEGIAI.  OB  lA- 
CAI.  LAWS. 

i  77  (Wya)  Laws  1888,  c  86,  {  1.  making  it 
a  misdemeanor  for  one  having  a  liquor  license 
to  dispose  of  liquor  on  Sunday,  is  not  a  local 
or  special  law  within  the  Springer  Act,  pro- 
hibiting territorial  Legislatures  Irom  passing 
local  or  special  lawa  for  tlw  pnniahment  of 
misdemeanors.— State  t.  Smart,  136  P.  452, 

m.  SUBJECTS  AKS  TITIJ3S  OT  ACTS. 

{  107  (Idaho)  Since  the  general  appropriation 
act  includes  one  subject;  and  an  increase  in  the 
salary  of  an  officer  is  another  and  distinct  sul>- 
jec-t.  It  is  a  violation  of  Const,  art.  3,  {  16,  pro- 
viding that  every  act  shall  embrace  but  one  sub- 

gct,  for  the  two  to  be  contained  in  one  act. — 
alley  v.  Huston,  136  P.  212. 
i  107  (Wash.)  The  title  to  Laws  1911,  c  108, 
providing  for  the  submission  of  a  recall  amend- 
ment to  the  Constitution,  held  not  objectiona- 
ble as  embracing  more  than  one  subject.— Cudi- 
hee  V.  Phelpa,  136  P.  367. 

S  109  (Nev.)  An  amending  statute  would  not 
be  effective  to  amend  any  act  to  whidi  the  ti- 
tle of  the  amendatory  act  was  not  germane- 
State  V.  Eggers,  136  P.  100. 

S  114  (Wash.)  The  title  of  the  Workmen's 
Compensation  Act  of  1911  held  sufficient  to 
cover  a  provision  aboliBhing  the  right  of  the 
employes  to  recover  for  negligence  against  all 
persons,  including  individual  officers  of  the  em- 
ployer corporation  as  well  as  againat  employe 
ers.— Peet     Mills,  136  P.  686. 

I  tl9  (Idaho)  The  title  of  the  general  appro- 
priation act  for  the  biennial  year  beginning  on 
the  first  Monday  of  January,  1913  (Iaws  1913, 
p.  637),  held  insufficient  to  cover  the  subject 
of  increasing  the  salary  of  the  librarian  of  the 
State  Historical  Society  within  Const  art  3, 
§  16,  providing  that  the  subject  of  every  statute 
shall  be  embraced  in  its  title.— Hailey  t.  Hoa* 
ton,  136  P.  212. 

{  1 19  (Nev.)  Any  provision  for  the  repeal  or 
enactment  of  a  statute,  authoriziupaymeut  of 
the  traveling  expenses  of  a  state  official,  would 
not  be  germane  to  an  act  entitled  "An  act  mak- 
ing appropriations  for  the  support  of  the  civil 
government  of  the  state  of  Nevada"  for  certaio 
years.— State  v.  Eggers,  136  P.  100. 

{  125  (Wash.)  The  title  to  Laws  1911.  &  108. 
providing  for  the  submission  of  a  recall  amend- 
ment to  the  Constitution,  held  sufficient  to  cov- 
er the  whole  subject-matter  of  the  amendment 
-Gudlhee  T.  Phelpa,  186  P.  867. 
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IV.  AKEMDMEMT,  BEVZSIOV*  MXD 
OODIFIOATION. 

I  141  (Idaho)  Under  Const,  art  3.  S  X8.  no 
act  can  be  revised  or  amended  hj  mere  refer- 
Mice  to  Its  title;  but  tbe  sectioii  aa  amended 
must  be  set  forth  and  publithed  at  full  length. 
— HaUey  t.  Huston,  136  P.  212. 

V.  BBPWAT.,   BUTEWglOW,  BUFTRft- 
TIOH.  AKD  BEVTVAXk. 

.  S  1 58  (Nev.)  Repeals  bj  implication  are  not 
favored,  and  are  only  permitted  where  the  two 
acts  cannot  stand  together.— State  v.  Eggera,  136 
P.  100. 

I  159  (Okl.)  Repeals  by  implication  are  never 
favored,  and  courts  will  not  hold  an  earlier 
statute  repealed  b;  a  later  one  unless  the  con- 
flict between  the  two  acts  is  irreconcilable.— 
State  V.  Superior  Court  of  Oklahwna  County, 
136  P.  424. 

1161  (Nev.)  Statutes  relating  to  the  same  sub- 
ject which  can  stand  together  should  be  con- 
strued so  aa  to  make  each  effective.— State  v. 
Eggers,  136  P.  100. 

J 161  (N.M.)  Where  a  statute  does  not  ape- 
cally  repeal  or  cover  the  whole  ground  occu- 
pied by  tlw  common  law,  it  repeals  it  only  when 
and  in  BO  far  as  it  Is  directly  and  irreconcilably 
opposed  to  It.— Gz  parte  De  Vore.  186  P.  47. 

i  161  (Ohl.)  A  repeat  by  aubatitution  is  ef- 
fected where  the  latter  of  two  acts  covers  the 
whole  subject  of  tbe  first  act,  contains  addi- 
tional provisions,  and  plainly  shows  it  was  in- 
tended as  a  substitute  for  the  first  act— State 
T.  Superior  Coart  of  Oklahoma  County,  136  P. 
424. 

S 172  (N.M.)  Wbere  a  statute  purports  to 
repeal  a  prior  law  and  subetitute  other  pro- 
visions on  the  same  subject,  which  are  limited 
only  until  a  certain  time,  the  prior  law  does 
not  revive  after  tbe  repealins  stAtute  is  spent. 
-State  V.  Sargent.  13«  P.  602. 

VI.  CONSTBUOTION  AHD  OFEBA- 
TION. 

(A)  General  Rule*  of  CoiiBtnietloik. 

1 178  (Colo.)  Const  art  18.  |  4.  relative  to 
the  meaninc  of  tbe  term  "felony,"  held  not 
merely  a  rare'  of  construction,  but  to  define  the 
term  and  clasi^y  crimes  on  the  basis  of  ponish- 
ment.— People  v.  Godding,  136  P.  1011. 

I  181  (Nev.)  Statutes  should  be  construed  so 
OS  to  effectuate  the  manifeat  legislative  purpose, 
and  this  is  sometimes  done  contrary  to  tbe 
words  of  the  statute.— State  v.  E^rs,  136  P. 
100. 

I  181  (Xev.)  The  legislative  Intent  In  enacting 
a  Btatnte  must  govern,  if  ascertainable. — State 
T.  Eggers,  136  P.  104. 

8  183  (N.M.)  Where  the  language  of  a  statute 
Is  doubtful,  or  an  adherence  to  the  strict  letter 
would  lead  to  injustice,  absurdity,  or  contradic- 
tion, the  statute  will  be  construed  according  to 
its  spirit  or  reason,  even  though  this  necessi- 
tates the  rejection  of  words  and  substitution  of 
others.— Ex  parte  De  Vore,  136  P.  47. 

1 20S  (Nev.)  Tbe  whole  act  should  be  con- 
strued together  to  remove  or  explain  any  am- 
biguity in  a  particular  statute.— State  t.  Eggers, 
136  P.  104. 

S  206  (Nev.)  If  a  statute  may  be  differently 
construed,  that  construction  should  be  given 
which  will  make  It  effective.— State  v.  Epgers, 

136  P.  100. 

8  217  (N.M.)  In  con.struing  a  statute  which 
was  translated  into  Sj^aoish  prior  to  its  enact- 
ment, where  the  Legislature  was  composed  in 
large  part  of  members  speaking  Spanish  almost 
exchiMvely,  it  is  proper  to  consult  the  Spanish 


translation  to  ascertain  the  legialatlTe  intent. — 
Kx  parte  De  Vore.  136  P.  47. 

S  225  (Nev.)  Sections  of  the  general  appropria- 
tion act  are  In  pari  materia  with  the  general 
acts  relating  to  the  purposes  of  the  appropria- 
tion, and  hence  should  be  considered  in  connec- 
tion therewith,  so  as  ilo  carry  out  the  provisions 
of  the  general  act,  unless  manifestly  repugnant 
thereto.— State  v.  Eggers,  136  P.  100. 

I  226  (Colo.)  Where  a  statute  Is  enacted  in  a 
form  closely  resembling  the  statute  of  other 
states,  the  construction  placed  thereon  by  the 
courts  of  such  states  rather  than  of  the  state 
from  which  it  was  taken  should  govern. — ^People 
V.  Godding,  136  P.  1011. 

8  226  (Colo.App.)  The  incorporation  into  the 
lien  law  of  Rev.  St  1908.  H  4026.  4026,  relat- 
ing to  the  recording  of  the  contract  in  limita- 
tion of  liability  to  subcontractors,  held  to  be 
construed  with  the  entire  law  and  the  general 
policy  of  the  state  and  not  necessarily  in  con- 
formity with  the  decisions  of  the  state  whence 
tbe  provisions  were  adopted.— Great  Western 
Sugar  Co.  v.  F.  H.  Qilcrest  Lumber  Co»  136 
P.  653. 

S  226  (Okl.)  A  statute  adopted  from  another 
state  does  not  bring  with  it  the  construction 
placed  upon  it  by  the  highest  court  of  that 
state,  where  such  construction  is  contrary  to  tbe 
Constitution  or  well-defined  policy  of  the  adopt- 
ing state  or  is  contrary  to  the  decided  weight  o( 
authority  of  other  states.— Western  Terra  Cot- 
ta  Co.  V.  Board  of  Education  of  City  of  Shaw- 
nee, 136  P.  695. 

rnie  mechanics'  lien  law,  though  adopted  from 
Kansas,  will  not  be  given  the  constractioq  plac- 
ed upon  it  by  the  Supreme  Court  of  Kansas  so 
as  to  permit  liens  on  public  property. — Id. 

(B)  Pmrtlenla*-  Claaaes  of  Stalnte*. 

S236  (Wash.)  Remedial  statutes  enacted  to 
care  recognized  evils  should  be  construed  with 
regard  to  the  former  law  and  tbe  evils  to  be 
remedied.— Feet  v.  Mills,  188  P.  685. 

Such  statutes  sbonld  be  liberally  constraed. 
-Id. 

S24I  (N.M.)  While  penal  statutes  are  to  be 
strictly  construed,  they  are  not  to  be  given  a 
strained  construction  to  work  exemptions  from 
their  penalties,  but  are  to  be  interpreted  by  tbe 
aid  of  the  ordinary  rules  to  ascertain  the  legis- 
lative intent— Ex  parte  De  Tore.  136  P.  47. 

(C)  Time  of  Taking  Bffeet. 

8255  (Or.)  Under  CVsnst.  art  4,  1  1,  an  act 
on  which  a  referendum  election  is  held  cannot 
take  efTect  till  after  the  election,  so  that  "June 
30th  next  after  taking  effect  of  this  act,"  with- 
in Act  Feb.  25  1913,  c.  112,  the  "Workmen's 
Compensation  Act,"  |  12,  entitling  workmen  in- 
jured after  such  time  to  compensation,  is  June 
30,  1914,  the  referendum  election  having  been 
November  4.  1913,  so  that  within  sectinn  23 
"workmen  entitled  to  benefits  hereunder,"  for 
whom  the  commission  may  provide  hospital  ac- 
commodations, must  be  injured  after  June  30, 
1914.— Salem  Hospital  t.  Olcott,  1S6  P.  341. 

(D)  Retroaotlve  Operattoa. 

f  276  (Cal.)  Where,  after  affirmance  of  a 
judgment  in  dissolution  proceedings  against  a 
bank,  as  authorized  by  Act  March  24,  1903 
(St  190S,  p.  365),  the  act  was  repealed  with- 
out a  saving  clause  by  Act  July  1,  1909  (St 
1909.  p.  87),  pending  an  appeal  from  an  order 
denymg  a  new  trial,  such  repeal  did  not  affect 
tbe  receiver's  right  to  collect  a  note  belonging 
to  the  bank  in  an  action  begun  before  the  re- 
peal.— Crittenden  v.  Superior  Court  of  Cali- 
fornia in  and  for  San  Luis  Obispo  County,  136 
P,  287. 

Such  judgment  of  dissolution  was  not  affected 
by  orders  entered  by  the  Supreme  Court  daring 
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the  pendency  of  the  latter  appeal,  temporarilr 
a  laying  proceedings  by  the  recdver  antil  further 
order  of  the  courL— Id. 

1276  (Okl.)  Under  Const,  art  5,  $  54,  pro- 
viding that  the  repeal  of  a  statute  shall  not  af- 
fect any  proceeding  begun  under  it,  and  Laws 
1911,  c.  89,  S  2,  to  a  similar  effect,  the  omis- 
Bion  of  Comp.  Laws  1909,  S8  372-^1,  from  Rev. 
Laws  1910,  does  not  abate  a  proceeding  peod- 
ing  nnoer  such  sectlonB  prior  to  the  going  into 
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effect  of  said  Revised  Laws.— In  re  Application 
of  Stata  to  Issue  Bonds  to  Fund  Indebtednen, 
136  P.  1104. 

vn.  pleadhtg  amd  evidehgb. 

{286  (Wyo.)  The  recitals  of  the  legUlative 
journals  showing  the  date  "on  which  various 
proceedings  in  connection  with  the  enactment 
of  a  statute  were  done  import  absolute  verity. 
-State  T.  Smart,  136  P.  4^ 


STATUTES  CONSTRUED. 


UNITED  STATES. 

CONSTITUTION. 

Amend.  14  241 

Amend.  14,  {  1   452 

Art.  1,  8  8  ....114,  1131 

Art  1,  S  10   114 

Art.  4.  §2  m 

STATUTES  AT  LARGE. 

1793,  Feb.  12.  ch.  7, 1  Stat 
302    197 

1888,  July  30,  ch.  818,  24 
StoL  170    462 

1898,  July  1,  ch.  541,  30 
Stat  544    572 

1901,  March  3,  ch.  832,  8 

4,  31  Stat.  1085    484 

1902,  July  1,  ch.  1375,  8 

11,  32  Stat  716  154 

1903,  Feb.  19,  ch.  707,  32 
Stat.  841    739 

1908,  May  27,  ch.  199,  35 
Stat  312  754 

REVISED  STATUTES. 
8  2477    484 

COMPILED  STATUTES 
1901. 

Page  1567   484 

Page  3418    572 


ARIZONA. 

CONSTITUTION, 
Art  2,  i  24   628 

REVISED  STATUTES 
1001. 

CtrxL  Code. 

Par.  2046    628 

Par.  2^9.    Amended  by 

Laws  1903,  No.  16  273 

Par.  2970    278 

Penal  Code. 

172    276 

708    628 

925    279 

949    831 

988,  subseea.  10,  U,  18. .  631 
1187    628 

LAWS. 

1903.  No.  16   278 


OAUFOBNIA. 

CONSTITUTION. 

Art  6,  8  4  291,  510 

Art  6.  8  4V^   291 

Art  12,  8  3   284 

CIVIL  CODE. 

8  63    812 

is  94,  146  ^  719 


1 164    634 

S  298,  322    284 

331    542 

5  332    542 

I  655    492 

§  1559    514 

1 1624    728 

1624,  sabeec.  6  ...514 

2323    542 

!  3358,  3359    504 

CODE  OF  CIVIL  PROCE- 
DURE. 

fi  53    544 

S8  337,  339    508 

8  360    65 

8  430,  433,  434    287 

473   523,  538 

581    500 

581a    731 

818   523 

738    500 

938    638 

963,  Bubsec.  2   638 

1054    523 

1068    538 

1183    52 

1870,  sobsea  9....  523 

f  1972    728 

I  2024    726 

PENAL  CODE. 

K  60.  659    726 

8  1137    520 

81    1246,    1247,  1247a^ 
1247d   291 

LAWS. 

1903,  p.  365    287 

1903,  p.  865.   Repealed  by 

Laws  1909,  p.  87    287 

1906  (Ex.  Sess.)  p.  26,  8 
10a.    Amended  by  Laws 

1907,  p.  746    62 

1907,  p.  746    62 

1909,  p.  87    287 


GOXiORADO. 

CONSTITUTION. 

Art  4,  88  1.  2  1033 

Art  5,  8  33   1033 

Art  15,  S  9  1026 

Art  18,  8  4  1,011 

CODE  OF  CIVIL  PROCE- 
DURE. 

8  29   1021 

8  423    458 

§  464    804 

MILLS'  ANNOTATED  CODE. 
8  388a    458 

GENERAL  LAWS  1877. 
§  2655,  subscc.  71.  Amend- 
ed by  Laws  1893,  p.  464  77 


i 


MILLS'  ANNOTATED 
STATUTES. 

Volume  2. 

8  3713c  1052 

8  4780,  subsec  4.  Repeal- 
ed by  Laws  1908,  p.  516, 
fi  121,  subsec.  4  1003 

MILLS'  ANNOTATED 
STATUTES  1912. 

8002   1003 

8072    821 

REVISED  STATUTES  1908. 

315  1011 

(;s4.  subsecs.  1,  2  476 

:  »o3,  863   1026 

911   467 

i:!:t7   64 

ir.;i9  460 

1SII5    70 

ls74  lOlti 

i;n9  1011 

in 25,  4026,  4033   553 

11.81-4191   105.t 

4409,  6239   103.? 

7050,  7061    73 

7071   1053.  1175 

7074   1053 

7088  1175 

7J12   457.  1003 

7274   1063 

LAWS. 

1879,  p.  195   77 

1883.  p.  289   1053 

1893,  p.  464    77 

1902,  p.  26,  88  6,  7  1052 

1903,  p.  410  1016 

1903,  p.  616,  f  121.  subsec. 

4  100.3 

1906,  p.  366,  8  9   78 

1911,  p.  18.  I  25   458 

1911,  p.  267,  88  3,  4   4S8 

IDAHO. 

CONSTITUTION. 

Art  1,  8  13  438 

Art  3.  H  15,  16,  18  212 

Art  6,  8  20   205 

Art  7,  8  2  1131 

REVISED  CODES. 

8  861.   Amended  by  Laws 

1911.  ch.  52  212 

H  1278-1283    438 

§  1770   1136 

I  1950    211 

8  2372  et  seq  61S 

g  2792   1125 

I  3528    44S 

ig  4032,  4041.  4042  llSti 

I  4229    205 

8  4441.   Amended  by  Laws 

1911,  ch.  118  623 

I  4442    623 

i  4478   SOI 
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i  4638    606 

I  4807.  Amended  b;  Laws 

1911,  ch.  111.  par.  1...  623 
§  4818.   Amended  by  Laws 

1911.  ch.  117  623 

4831    203 

4912   1124 

4902    211 

5351,  5364.  u-'MWi   613 

6700,  5702,  5715,  5716  205 
'6983   438 

LAWS. 

1911,  ch.  52  212 

1911,  ch.  Ill,  par.  1  623 

1911,  cha.  117,  118   623 

1811,  ch.  159  211 

1912  (Bz.  ScBS.)  ch.  6,  I  8  1131 
1913,  ch.  193   212 


XAHBA8. 

CONSTITUTION. 

Art  1.  I  15   947 

Art  11.  !t  4   241 

Art  12.  S  4   258 

OODB  OP  CIVIL  PROCE- 
DURE!. 

15,  anbsec  3   793 

140    218  I 

228-248    923 

253    942 

I  307,  321    268  I 

8  384    322  : 

1437    919  ; 

600    260' 

680,  681    930 

CODE  OB*  CRIMINAL  PRO- 
I  CEDURE. 

i  72    824 

Is  236,  237    951 

«  283,  subtec.  8   947 

I  293    324 

GENERAL  STATUTES  1868. 

Ch.  22,  I  8   9S3 

GENERAL  STATUTES  1909. 

1743    255 

1800   253 

2500    264 

5  2506,  2514    951 

2532    264 

3624    255 

4377    947 

4388    320 

6  4713.4716,  4717   218 

I  5064,  5065    920 

5608    793 

5733    218 

I  5821-5841    923 

5847    942 

I  5901.  S915   268 

5979    322 

6032   919 

6196    260 

S  6276,  6277    930 

6647    324 

6685,  siibsec.  4   329 

6680,  subsec.  2   329 

6797    327 

6800    251 

:S  6815,  6816    951 

6857    947 

6867    225,  324 

7103    244 

8444  et  seq   233 

:  8457,  8450   233 

9428    241 

9850    324 


LAWS. 

1887,  ch.  179    937 

1889,  ch.  261    928 

1895,  ch.  260,  <  1  241 

1901,  ph.  156.  85  Ir  2  947 

1003,  bh.  338,  9  1-   320 

1911,  ch.  163  215 

1911,  ch.  248    320 

1913,  ch.  m,  S  1  223 

MONTANA. 

REVISED  CODES. 

»  1337,  1340   1064 

II  1791,  1793    383 

If  3212,  3218,  3269,  8466, 

3479.  3480.  ,  1064 

(  3836,  4274    390 

4275,  subsec.  4   391 


4026 
6092 
6048 
6128 
6486 
7118 


394 
383 
394 
44 
968 
711 


7962,  subspCB.  8,  11, 12. .  383 


7972 
8021 
8026 

8536 
8346 
9209 


711 
383 
38 
968 
38 
968 


LAWS. 

1913,  ch.  lU,  Si  24,  40...  108 


NEVADA. 

CONSTITUTION. 
Art  4,  i  18. 


108 


Arts;  Is  21.  22.........  lOS 

REVISED  LAWS. 

3251    100 

4157-4169    108 

4459   100,  108 

§  5653,  5655    100 

{  6708,  7006,  7010   563 

7163    377 


LAWS. 


1907,  ch.  185, 
8-10   


3,  4,  6. 


104 

1911,  ch.  133,  6  13  100 

1913,  ch.  136,  K  66-70. ...  100 


NEW  MEXICO. 

'CONSTITUTION. 
Art  4,  S  30  


  602 

COMPILED  LAWS  1897. 

f§  67,  107    600 

I  10.^   47 

I  2685,  mibaec.  82   858 

I  3422    47 

LAWS. 

1905.  ch.  9.    Repealed  b7 
Laws  1909.  ch.  127.  S  4  602 

1905,  ch.  116,  1  12  600 

1908,  ch.  127,  I  4  602 

OKLAHOMA. 

CONSTITUTION. 

Art  5    182 

An.  5,  8  39  1083 


Art.  6.  S  54  1104 

Art.  7,  S  14  400,  746 

Art.  9,  S  26  396 

Art  23,  S  6  167,  386 

STATUTES  1893. 

4196.  4199    896 

4207    784 

WILSON'S  REVISED  AND 
ANNOTATED  STATUTES 
1903. 

S  4741    774 

I  0065    196 

COMPILED  LAWS  1909. 

S  872-3S1  1104 

429    159 

2812  162 

2972    182 

4056    764 

4694   742 

6941    769 

6082   1095 

6151  et  seq  182 

S  6153,  0106  162 

6380    745 

7112  692 

8087   1086 

H  8984,  8985   IIU 

REVISED  LAWS  1910. 

800    159 

I  861,  864,  865   396 

941    412 

1771    776 

2260    746 

if  2414,  2803    699 

I  3616,  8616    427 

8784    400 

3806   1102 

4367    417,  1089 

f  4376,  4377     417 

I  4431-4474   1116 

4737   1100 

4738    754 

4773   1100 

4790   1115 

4791   174,  1097 

5003    688 

S  5033,  6036    896 

5045    734 

.  6242   1080 

5248    776 

g  5359,  5361,  5366    414 

5508    400 

5761    776 

5878   201,  978 

5902   .779 

5906    177 

6003    699 

i§  6109,  6110    577 

8420   UU 

MANSFIELD'S  DIGEST. 
8  644    739 

LAWS. 

1907-08,  ch.  15  386 

1909,  ch.  14,  art.  7,  $  10. 
Amended  by  Laws  1910- 

U.  ch.  121   424 

lfi09.  ch.  24    742 

1910-11,  ch.  121   424 

1910-11.  ch.  39,  8  2  1104 

1913,  ch.  77,  8  6  424 


OBXCU>N. 

CONSTITUTION. 
Art  1.  8  32  


Art  4, 
Art  4, 
Art  7, 


1.. 
la. 
3.. 


874 
341 
6 
876 
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Art  9,  I  1. . . 

Art  11   

Art  11.  i  2. 


874 
6 
6 


LORD'S  OREGOX  LAWS. 

Page  xzxvi,  S  1   S12 

'  ^   659 

102   349 

139    354 

j  171    875 

8  171,    Amended  by  Laws 

1913,  p.  050    650 

.  221.  224  1187 

835    806 

390    9 

396    667 

422    866 

il  509,  514    15 

550    343 

.  660,  subeece.  2-4   885 

1  660,  subsec.  5.  Amended 

by  Laws  1913.  p.  (il8. . .  659 
I           Amended  by  Laws 

1913,  p.  618   7 

657    343 

727.  subsec.  12   600 

I  1439,  1625   354 

2075    889 

3209     8 

3318   15 

5201    661 

6266    23 

6320    874 

6888,  fiSllT   880 

7040-7042    21 

7103    18 

U  7109-7111,  7125   893 

7319   1 

7844    18 

7468    671 

CITY  CHARTERS. 

Ashland,  art.  17,  I  1.  Sp. 

Laws  1898,  p.  100   874 

SPECIAL  LAWS. 

1898,  p.  100.  art  17, 1 1. .  874 


LAWS. 

1911,  p.  16,  I  1   872 

1913,  pp.  191,  205,  H  12. 

23    341 

1913,  p.  618  7,  (W9 

1913,  p.  650    050 

1913,  p.656    7 


UTAH. 

COMPILED  LAWS  1907. 

239.240.242   785 

.3335,  3744    005 

S  5132   785 

WASaXNGTON. 

CONSTITUTION. 

Art  1,  I  21    698 

Art  1.  is  33,  34  307,  374 

Art.  4,  g  6   147 

Art.  12,  81  7,  18.  16,  21 .. .  1160 
Art  23,  II  367 

BALLI^'OER'S  ANXOTAT- 
ED  CODES  ft  STATUTES. 
8  6355    147 

REMINGTON'  &  BALLINQ- 
Ell'S  CODE. 

36    678 

181    701 

568    875 

1326    849 

1437    147 

1736   1165 

1741   1144 

2145    137 

2233    132 

I  2303,  2601   092 

2650,  subsec.  6  694 

3677   1172 

3697   1155 

3720   1160 

8803    118 


3800  1148 

6290   1158 

5447e   680 

8  6007,  5608,  6657    484 

6587    608 

7347   U72 

7961    482 

7998    365 

8007,  twos  681 

8148  138 

9140  U41 

I^\WS. 

1903,  cb.  103    481 

1907,  ch.  54.  8  7  1180 

1907.  ch.  236.  8  1   138 

1909,  ch.  50,  8  8   855 

1911,  ch.  74    685 

1911,  ch.  74.  88  1.  5  685 

1911,  ch.  08.  I  21  482 

1911.  ch.  108    367 

1911,  ch.  117,  H  8-10  1160 

1911.  ch.  117.  8S  2fi-2S. . .  850 

19U,  ch.  117.  8  53  1160 

1911,  ch.  117,  H  54, 80-82.  __ 

84    850 

1911,  ch.  121  678 

1913,  cb.  148  307,  874 


WTOMnro. 

CONSTITUTION. 
Art  8,  I  24   452 

COMPILED  STATUTES 
1910. 

8  1058    112 

88  1440,  28.'t2,  28. IS  452 

16  2844-2850    114 

{  4698    863 

CITT  CHARTERS. 

Laramie.   Comp.  St  1910. 
I  1440    452 

LAWS. 

1888,  ch.  80,  18  1.  2  4S2 

1911,  (*.  14.  8  2  112 


STENOGRAPHERS. 

See  Witnesses,  |  259. 

STIPUUTIONS. 

See  Depositions,  |  89. 

8  14  (Or.)  A  stipulation  between  plaintiff,  de- 
fendant, and  a  third  person  for  payment  and 
note  by  defendant  and  third  person  or  in  case 
of  failure  that  plaintiff  may  take  judgment 
against  defendant  held  not  to  authorize  plaiu- 
tiff  to  proceed  against  the  third  person  as 
a  partner  of  defendant  nor  against  the  firm, 
after  judgment  against  defendant — Bycbman 
T.  Manerud,  136  P.  826. 

STOCK. 

See  Obrpoiadons,  8S  07-157. 

STORAGE. 

See  Warehousemen. 

STREET  RAILROADS. 

See  Carriers,  $8  295,  320,  333.  847;  Evidence. 
88  127,  500 ;  Indemnity. 

H.  BEOUUkTION  AMD  OFEBATIOIT. 

874  (CaL)  A  city  may,  by  general  ordinance, 
prescribe  reasonable  regulations  under  which 
street  railroad  companies  shall  operate  their 
I'iirs.— Simonean  t.  Pacific  ElectzioItr>  OtK,  136 
P.  644,  -* 


}84  (CaL)  A  city  may,  by  general  ordinance, 
prescribe  reasonable  regulations  under  which 
street  railroad  companies  shall  operate  their 
cars,  and  a  violation  of  such  regulations,  where 
they  fix  the  rate  of  speed,  Is  per  se  evidence  of 
nwligence  rendering  the  company  liable  for  any 
injury  occasioned  by  the  violation. — Slmoneaa  t. 
Pacific  Electric  By.  Co.,  136  P.  544. 

8  94  (CaL)  Where  a  municipal  corporation  Id 
granting  a  street  railroad  company  a  franchiae 
imposes  reasonable  regulations  as  to  speed,  a 
"iolation  of  such  regulation  has  the  same  effect 
as  B  violation  of  a  general  municipal  ordinance, 
being  per  se  evidence  of  negligence. — Simoneaa 
V.  Pacific  Electric  Ry.  Co.,  136  P.  644. 

8  98  (Cel.)  It  is  the  duty  of  one  about  to  cross 
the  tracks  of  a  street  railroad  company  to  look 
and  listen  in  order  to  avoid  approacbing  cars. 
— Simoneau  v.  Pacific  Electric  Ity.  Co.,  136  P. 
544. 

In  an  action  for  the  death  of  one  killed  by 
a  street  car,  which  gave  a  signal  before  striking 
deceased,  which  deceased  thought  meant  that  tbe 
car  would  stop,  held  that  the  jury,  in  deter- 
mining the  question  of  his  contributor?  n^i- 
gence,  might  cousider  his  right  to  rely  on  such 
signal  rather  than  his  observatfoD.— Id. 

8  103  (Cal.App.)  Where  defendant's  motorman 
saw  decedent  standing  on  the  track  oblivious  of 
the  approaching  car  when  it  was  650  feet  away, 
and  continued  to  observe  him  until  he  was 
struck,  and  could  have  stopped  the  car  when 
within  12  or  14  feet  of  him.  plaintiff  was  en- 
titled to  recover  under  the  doctrine  of  last  dear 
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obance.— Knmm  t.  Stockton  Electrie  B.  Oo.. 
136  P.  528. 

5  It3  (Cal.)  In  an  action  for  the  death  of  one 
killed  on  tracks  o<  a  street  railroad  company  at 
night,  evidence  that  the  glare  of  the  headlights 
on  similar  cars  was  so  blinding  that  a  pedestrian 
could  not  determine  their  speed  ia  admissible. — 
Simoneau  v.  Pacific  Electric  Ry.  Co.,  136  P. 
544. 

1^113  (CaLApp.)  A  witness  of  the  accident 
was  properly  permitted  to  state  what  he  saw 
after  reaching  the  track  where  the  accident  oc- 
curred.—Kramm  V.  Stockton  Electric  B.  Co., 
136  P.  •523. 

Id  an  action  for  death  of  decedent  by  being 
atmck  by  a  street  car  while  he  was  standing 
on  the  track  talking  to  h.,  in  charge  of  a  heavy 
water  wagon,  evidence  of  the  weisht  of  the 
wagon  when  full  lield  admissible.— Id. 

{  1 14  (Cel.)  Evidence  held  sufflcient  to  sup- 
port a  finding  that  tbe  serranta  of  the  street 
railroad  company  were  neeligent. — Simoneau  v. 
Pacific  Electric  By.  Co.,  136  P.  544. 

A  verdict  finding  that  deceased  was  not  guilty 
of  contributory  negligence  held  proper  under 
the  evidence. — Id. 

%  Hi  (Or.)  The  failure  to  inform  the  jury 
as  to  the  duty  of  one  about  to  cross  a  railway  is 
error,  though  the  court  instructs  that,  if  plain- 
tiff did  not  eierciae  the  care  a  man  of  ordinary 
prudence  would  have  done,  the  verdict  should 
be  for  defendant- Ediefson  t.  Portland  By., 
Light  &  Power  Co.,  136  P.  832. 

STREETS. 

See  Dedication;    Municipal  Corporations,  (S 
346-^,  648,  654,  762-821. 

STRIKING  OUT. 

fSee  Pleading,  SS      354,  864. 

SUBCONTRACTORS. 

See  Mechanics'  Liens,  H  94-110. 

SUBROGATION. 

See  Insurance,  8  606;  Sales,  18  265,  445. 

SUBSCRIPTIONS.  . 

See  Corporationfl,  |f  80-89. 

SUBSTITUTION. 

See  Statntes,  |  16L 

SUMMONS. 

See  Process. 

SUNDAY. 

See  Constitutional  Law,  §  208 ;  Statutes,  }  64. 

§2  (Wyo.)  The  Lesislature  has  plenary  pow- 
er to  designate  the  Sabbath  and  require  its  ob- 
servance.—State  T.  ^mart,  136  P.  452. 

SUPPORT. 

See  Parent  and  Child,  S  17. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses,  {  llQw 

SURGEONS. 

Sec  Physicians  and  Surgeons. 


TAXATION. 


Judgment,  §  735 ;  Licenses ;  Municipal  Cor- 
porations. »  406-518 ;  Vendor  and  Purchas- 
er, §1  224,  341 ;  Waters  and  Water  Courses, 
S§  182,  183iij. 

Z.  If ATURE  AND  EXTENT  OF  FOWEB 
Ur  GENEBAI.. 

8  5  (Wash.)  L'nder  Rem.  &  Bal.  Code,  8  9140, 
expressly  making  land  of  a  homestead  settler, 
after  final  proof  and  certificate  therefor,  asseHS- 
able,  notwithstanding  no  patent  therefor  is  is- 
sued, held,  that  the  Lana  Department's  filing: 
of  an  adverse  proceeding  after  issuance  of  the 
final  certificate  did  not  suspend  the  state's  right 
to  levy  taxes  upon  the  land.— Haumesser  v.  Cbe- 
halU  County,  136  P.  1141. 

H.  CONSTITUTIONAI.  REQUIRE- 
MEirrS  AND  BESTRICTIONS. 

g  38  (Kan.)  A  statute  requiring  all  rebates  to 
be  cbaigcd  to  the  county  fund  and  all  penalties 
to  be  credited  to  that  fund  (Gen.  St.  1909,  8 
9428),  except  those  accruing  to  cities  of  the  first 
class,  which  shall  be  paid  to  the  city,  does  not 
violate  Const,  art  11,  {  4.  providing  that  a  tax 
shall  be  applied  only  to  the  object  tor  which  it 
is  levied.— Kansas  City  v.  Stewart,  136  P.  241. 

8  44  (Or.)  A  tax  that  is  equal  and  unifonn 
throughout  the  taxing  district  is  not  violative 
of  Const  art  1,  {  32,  and  article  9,  8  1.  re- 
quiring equality  and  uniformity.— Johnson  v. 
Jackson  County,  136  P.  874. 

Cit^  Charter  of  Ashland,  art.  17.  1 1,  exempt- 
ing city  property  from  county  road  taxes,  is  not 
violative  of  Const,  art  1,  8  32,  and  article  9, 
8  1,  requiring  equality  and  uniformity.— Id. 

X.  REDEMFTION  FROM  TAX  8AI.E. 

&697  (Idaho)  A  party  in  interest,  within  Bev. 
Codes,  8  1770,  providinK  that  redemption  of  the 
property  sold  at  tax  sale  may  be  made  by  any 
party  in  interest.  Includes  a  party  who  was  in 
possession  under  claim  of  right  at  the  time  it 
was  sold  for  taxes,  and  who  continued  in  the 
ezclaaiTe  possession  until  redemption  was  made. 
—Johnson  t.  Sowden,  136  P.  1136. 

XL  TAX  TXnXB. 
(B)  Tax  Deed*. 

8789  (GoIo.App.)  Where  a  tax  deed  is  of- 
fered to  establish  paramount  title  to  real  estate, 
tbe  parties  claimbug  thereunder  must  prove  ei- 
ther that  tbe  statutory  notice  of  application 
tJierefor  was  given,  or  that  the  assessed  valua- 
tion rendered  it  unnecessary,  before  tbe  deed 
can  be  admitted  in  evidence.— Jackson  v.  Lar- 
son, 136  P.  81. 

fO)  Aetlons  to  Coaflnn  or  Trr  Title. 

8  805  (Kan.)  Where  land  was  vacant  when 
the  tax  deed  was  issued,  and  until  defendants 
tool£  possession  within  four  years  after  tax 
deed  was  recorded,  ejectment  brought  nine 
y<:av3  thereafter  was  barred  by  the  two-year 
statute  of  limitations.  Code  Civ.  Proc  t  16, 
Bulxl.  3  (Oen.  St.  1909,  f  5608).— Andrew  v. 
Reid.  136  P.  793. 

$810  (Kan.)  Finding  that  defendants,  ovrners 
of  the  fee  subject  to  plaintiff's  tax  title,  took 
possession  of  the  land  vrithin  four  years  after 
recording  the  tax  deed  held  sustained  by  the 
evidence. — Andrew  v,  Keid,  136  P.  793. 

(D)  RiarUa  mnd  Remedlen  of  Pwohaacv  of 

Invalid  Title. 

8  824  (Idaho)  As  against  a  person  who  ac- 
quired title  by  adverse  possession,  a  person 
claiming  title  based  on  three  annual  tax  re- 
ceipts who  had  never  l>een  in  possession  or  made 
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improTementB  or  received  a  deed,  had  nkerelr  a 
lien  for  tbe  taxes  paid,  with  mtereflU-nJobn- 
Bon  T.  Sowden,  1S6  P.  U36. 

Id  an  action  to  quiet  title,  title  by  adverse  pos- 
session, under  Bev.  Codes,  IS  4032.  4041,  4042, 
cannot  be  defeated  by  the  lien  of  tax  certificates 
upon  vhich  no  deed  has  been  received,  where 
the  holder  baa  never  gone  into  possesaion;  but 
the  adverse  owner  must  pay  the  holder  of  the 
certificates  the  amount  due  for  taxes.— Id. 

XXV.  DiSFOsmoir  or  taxes  ooi.- 

LEGTES,  AND  FAHiURE  OF  IX>OAI. 
AUTHORITIES  TO  OOIJ.EOT. 

{  908  (Kan.)  A  statute  requirlns  that  rebates 
granted  on  tazea  laid  by  cities,  townshipa,  and 
school  districts  riiall  be  charged  to  the  county 
(Gen.  St  1900,  {  0428)  ia  not  open  to  tbe  ob- 
jection that  it  operates  to  levy  taxes  upon  one 
public  body  for  tbe  benefit  of  another.— Kansas 
City  V,  Stewart,  1S6  P.  241. 

A  statute  requiring  that  all  rebates  granted 
on  taxes  laid  by  cities,  townships,  and  school 
districts  shall  be  charged  to  the  county  (Gen. 
St.  1009,  §  0428)  is  not  unconstitutionaL- Id. 

1 913  (Kan.)  A  provision  of  the  act  in  rela- 
tion to  toe  collection  of  taxes  that  "all  penalties 
shall  be  created  to  the  county  fund  and  all  re- 
bates chaiged  to  that  fund"  (Gen.  St  1909,  fi 
0428)  requires  all  rebates  to  be  charged  to  the 
county  fund,  and  Laws  1895,  c.  200,  f  1,  which 
amends  such  act  by  implication  and  requires 
penalties  on  dty  taxes  to  be  paid  to  the  city, 
does  not  prevent  the  rebates  on  the  same  tax 
being  charged  to  the  county. — Kansas  CS^  t. 
Stewart  136  P.  241. 

TAXATION  OF  COSTS. 

See  Ckwti,  |  203. 

TEACHERS. 

See  Schools  and  School  Districts,  |  lU. 

TELEGRAPHS  AND  TELEPHONES. 

See  Sales,  i  32;  mtnessea,  |  37. 

I.  E8TABI.ISHMEirr,  GOKSTBUGTION, 
AND  MAnrTENANGE. 

i  25  (Wash.)  The  mere  "tapping"  of  a  pri- 
vate telepbone  wire  held  not  a  violation  of  Rem. 
&  Bal.  C^de,  §  2056,  subd.  6,  making  it  a  mis- 
demeanor to  willfully  or  maliciously  damage 
or  destroy  a  telepbone  line.— State  T.  Nord- 
skog,  136  P.  604. 

TENANCY  IN  COMMON. 

m.  BIGHTS  AND  I.IABIX.ITIES  OF 
GOTENANTB  AS  TO  THIKD 
FEB80NS. 

S  46  (Or.)  Pending  foreclosure  of  a  mortgage 
given  by  the  lessee  of  property  on  bis  interest,  a 
statement  to  plaintiff  by  C,  who  before  the 
giving  of  the  mortgage  had  received  a  deed  of 
a  half  interest  In  the  leasehold,  that  he  in- 
tended to  pay  tbe  mortgage,  and  that  he  was 
responsible  for  half  of  it,  does  not  constitute 
a  contract— Barber  v.  Toomey,  136  P.  343. 

E>ven  if  cotenants  bad  an  intention  to  con- 
tribute to  the  payment  of  a  mortgage  loan  ob- 
tained by  one  tenant,  and  though  they  pnt  aaide 
funds  for  that  punwse,  this  would  not  have 
the  effect  of  extending  the  mortgage  over  their 
interest- Id. 

Statements,  made  by  a  lessee's  assignees  of  a 
half  interest  in  the  lease,  indicating  that  they 
felt  bound  in  some  way  for  part  of  a  debt  by 
tbe  lessee  contracted,  and  secured  on  bis  in- 
terest in  the  lease,  after  he  had  made  sach  as- 
signment, held  insufficient  to  prove  the  making 
of  a  contract  by  them  to  pay  part  of  the  debt 
—Id. 

A  tenant  In  common,  as  such,  has  no  power 
to  mortgage  or  convey  the  interest  of  his  co- 
tenant— Id. 


TENDER. 

See  Insurance,  |  766:  Vendor  end  Pundiaser, 

H  76.  97. 

TESTAMENTARY  CAPACITY. 

See  Wills,  |  282. 

THEFT. 

See  lATceny. 

TIDE  LANDS. 

See  MaTigable  Watezi,  |  8fl^ 

TIME. 

See  Appeal  and  Error,  H  338-349,  664;  Excep- 
tions, Bill  of,  »  86-%:  Homestead,  |  193; 
Sales,  82.  91.  126;  Usury,  i  50;  Vendor 
and  Purchaser,  |  18. 

TITLE 

See  Courts,  IS  163,  212;  Municipal  Corpora- 
tions, I  SS4:  Navigable  Waters,  f  36;  Pub- 
lic I^nds,  1 86 ;  Quieting  Title ;  Sales.  H  61. 
161,  481;  Statutes,  Sf  107-125;  Taxation,  H 
789-824;  Trover  and  CJonversitm,  S  16; 
Trusts,  i  70;  Vendor  and  Purchaser,  Si  54, 
130. 137.  282;  Waters  and  Water  Conrses,  SS 
80,  226. 

TORTS. 

See  Assault  and  Battery,  S  26;  Contribution; 
Corporations,  I  493 ;  Execution,  |  457 ;  False 
Imprisonment;  Fraud:  Libel  and  Slander; 
limitation  of  Actions,  J  55 ;  Malicious  Pros- 
ecution ;  Municipal  Corporations,  SS  741- 
821  \  Negligence ;  Trespass ;  Trorar  and  Con- 
version. 

TOWNS. 

See  Sdiools  and  School  Districts. 

TRAVELING  EXPENSES. 

See  States,  S  62;  Statutes,  1 119. 

TRESPASS. 

See  Animals,  SS  91.  05;  Garriexs,  |  244;  Con- 
stitutional Law,  I  208;  Public  Xands,  tt  35, 
108:  Railroads,  f  118;  Shertflii  and  Oon- 
Btablee,  S  138. 

n.  ACTIONS. 
(A)  Rlsht  of  Action  mmd  Defenses. 

1 19  (Nev.)  Where  plaintiff  had  a  license  to 
cut  timber  on  another's  land,  and  to  flume  it 
or  carry  it  out,  he  may  maintain  an  action  lor 
injuries  to  the  roads  and  the  flume.— Anderson 
V.  Berrum,  136  P.  073. 

Plaintiff  held  not  entitled  to  damages  for  in- 
juries to  tbe  herbage  on  such  land  caused  by 
defendants  trespassing  sheep.f-Jd. 

■  (B)  JTvrMletloB,  PwtlM,  PveliailKmrr 
PnieeedlnvSf  auaA  Pleadinv* 

S  43  (Nev.)  Where  plaintiff  had  only  a  license 
to  cut  timber  on  the  lands  of  a  third  person,  be 
cannot,  under  a  complaint  alleging  damages  to 
the  herbage  on  that  land  and  other  land  owned 
by  himselt  recover  anything  for  injury  to  the 
verdure;  the  complaint  not  alleging  how  much 
damage  was  done  on  the  different  lands,- Ander- 
son V.  Berrum,  186  P.  073. 

TRIAL 

See  Adverse  Possesion,  S  116 ;  Appeal  and  Er- 
ror, S§  263.  801,  701,  989-1022,  1064-1060: 
Bailment.  S  33;  Breach  of  Marriage  Prom- 
ise; Brokers,  S  88;  Burglary,  $  45;  Carri- 
ers, SS  320,  347;  Continuance:  Contracts,  IS 
20,  176,  362.  358:  Costs;  Criminal  Law,  Jl 
622-808,  1038.  1056;  Damages,  SS  208,  217; 
Blectricil7*  I  U;  Fraud,  |  64;  Homicide,  fS 
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268-309;  Hasbmid  and  Wife  J  314;  Jniy; 
LarcenT,  |  83 ;  Livery  Stable  Keepers ;  Mu- 
ter and  Servant,  H  2S4-297 ;  Municipal  Cor^ 
ppratioDB,  i  821;  Negligence,  g  136;  Nen 
Trial;  Physiciana  and  Sazgeona,  |  18;  Rail- 
roads, I  SSO;  Reference;  Beplevin.  8  88; 
Sales.  S  445 ;  Sberiffs  and  Constables,  i  138 ; 
Stipidations;  Street  Bailroads,  ||  WB,  118; 
Ventte;  WiAi^  {  S27. 

m.  oouBSE  Ain>  conduct  of 

TBIAZ.  m  OENEBAI.. 

129  (Or.)  The  reproof  of  a  witness  for  includ- 
ing a^oment  in  testiinony,  and  for  making 
demonstrations  in  oourtroom,  held  not  eiroTii— 
Goodere  t.  Thompson,  136  F.  67a 

IV.  BECBPnOlT  OF  EVISEKCE. 

<A)  iBtrodnctlon,  Offer,  mud  Admlaalon  of 
Bvldcnoe  iB  General. 

i  34  (Wash.)  Under  Const  art  1.  S  21.  pro- 
viding that  right  of  trial  by  jury  Bhall  remain 
inviolate,  eonrts  may  not. determine  questions  of 
Uict. — Jensen  v.  Shaw  Show  Case  Co.,  136  P. 
688. 

S46  (Kan.)  Plaintiff's  offer  of  testiraony  was 
properly  rejected  where  the  materiality  of  the 
lost  instrument  about  which  he  proposed  to 
testify  was  not  diBcIosed.— Work  t.  Work,  138 
P.  236. 

{48  (Colo.App.)  Where  an  affidavit  was  ad- 
missible only  to  show  the  falsity  of  the  state- 
ment In  the  application  that  assured  had  con- 
sulted only  a  physician  named  in  the  last  five 
years,  but  defendant  did  not  ask  that  it  be 
admitted  for  that  particnlar  pnrpos^  it  was  not 
error  to  exclude  the  whole  afiidavit  under 
Mills'  Ann.  St  1912,  {  8072.— Mntoal  Life 
Ina.  Co.  of  New  York  v.  Good,  136  P.  821. 

1 48  (Mont)  If  only  part  of  the  evidence  em- 
braced in  an  offer  is  admisdble,  it  is  all  proper- 
ly rejected.— Western  Mining  Supply  Co.  t. 
Melmer,  136  P.  44. 

(0)  Ob|e«tlonsr  Motions  to  fltrlka  Ont,  amd 

Bixceptlona. 

984  (Wyo.)  An  objection  that  a  certified 
copy  ot  a  chattel  mortgage  offered  in  evidence 
was  immaterial,  incompetent,  and  irrelevant 
was  too  general  to  raise  tlie  objection  that  the 
county  clerk's  seal  was  not  affixed  to  the  cer- 
tificate.—Reynolds  v.  Morton,  136  P.  795. 

i  86  (Colo.App.)  If  evidence  is  competent  for 
one  purpose,  though  it  might  be  considered  In- 
competent for  another.  It  is  admisnble  (or  the 
purpose  of  applying  it  to  the  issues  of  fact 
which  it  is  competent  to  sustain. — Town  of 
Meeker  t.  Fairfield,  138  P.  471. 

196  (Mont)  The  motion  being  to  strike  out 
certain  testimony,  refusal  thereof  is  not  error; 
part  of  it  being  admissible-— Westlake  t.  Keat- 
ing Gold  Mining  Co.,  136  P.  Sa 

(105  (CoIo.App.)  Where  defendant  without 
objection  permitted  witnesses  for  plaintiff  to 
give  their  oi^on  as  to  the  dangerous  construc- 
tion of  a  aidewalk  and  examined  its  own  wit- 
nessea  upon  the  same  sabject  and  didted  their 
unqualified  opinion  as  to  such  fact,  defendant 
waived  its  right  to  complain  of  the  court's  re- 
fusal to  exclude  cumulative  opinion  evidence. 
—Town  of  Meeker  t.  Fairfield,  136  P.  471. 

In  an  action  against  a  town  for  injuries  from 
a  fall  upon  a  crosswalk,  held  that,  where  de- 
fendant did  not  object  to  the  admission  of  evi- 
dence of  work  upon  the  walk  after  the  accident 
but  itself  established  that  fact;  error  in  its  ad- 
mission was  waived. — Id. 

V.  ABOUMENTS  AXJ>  OOHDUOT  OF 
COUNSEIi. 

S  120  (Or.)  Argument  <rf  counsel  to  the  effect 
that  a  bill  of  sale  had  been  recorded  ig  loiproper 


where  the  evidence  did  not  show  such  recorda- 
tion.—Zimmerle  T.  Childers,  136  P.  849. 

Trial  courts  should  not  allow  connsel  to  argue 
matters  not  within  the  issues  and  evidence.— 3d. 

S  127  (Or.)  In  replevin  against  a  sheriff  for 
chattels  taken  upon  attachment,  the  sheriff  be- 
ing the  real  party  in  interest  though  he  has  an 
indemni^  bond,  statement  of  counsel  in  argu- 
ment that  he  was  not  the  real  party  in  inter* 
est,  thus  bringing  before  the  jury  the  fact  that 
he  had  the  indemnity  bond,  is  iniproper,r-83m- 
merle  v.  Childera,  136  P.  349. 

VI.  TAKIHO  CASE  OB.  QUESTIOK 
FROM  JUBT. 

(A)  (kaMMoHS  of  JUnr  or  of  Faet  la  Qoa- 
enU. 

I  139  (Gal.App.)  A  motion  for  nonsnit  should 
be  denied  if  there  is  any  evidence  tending  to 
support  plaintilfa  case.- Hill  t.  Pacific  Gaa  & 
Electric  Co,  U6  P.  402, 

(C)  mamlaaal  ov  Honanlt. 

1 159  (Wash.)  When  an  action  does  not  In- 
volve property  or  personal  rights  having  value 
in  themselves,  and  is  for  damages  only,  a  failure 
to  prove  suMtantial  damages  warrants  a  dis- 
minal.— Hewson  T.  Petuman  Mfg.  Co.,  136  P. 
1158. 

S  165  (CaLApp.)  A  motion  for  nonsuit  ad- 
mits the  truth  of  plaintiffs  evidence  and  every 
inference  legitimately  drawn  therefrom. — ^Hill  v. 
Pacific  Gas  &  Electric  Co.,  136  P.  492. 

(D)  Direotton  of  Terdlot. 

I  178  (Okl.)  Whether  or  not  a  court  is  Jus- 
tified in  directing  a  verdict  depends  upon  the 
state  of  the  avidenoe  at  the  time  the  action  of 
the  court  is  taken.— Homeland  Realty  Co.  v. 
itobison,  136  P.  686. 

Where  plaintiff  introduces  evidence  to  prove 
his  case,  and  where  defendant's  evidence,  con- 
sidered in  its  most  favorable  aspect,  together 
with  all  le^dmate  inferences  that  may  be  drawn 
from  It,  fails  to  present  a  defense,  it  is  proper 
to  direct  a  verdict  for  plaintiff. — Id. 

i  178  (OkL)  A  directed  verdict  should  be  de- 
nied where,  admitting  the  truth  of  all  the  evi- 
dence in  favor  of  the  party  against  whom  die 
action  la  contemplateiL  together  with  reason- 
able inferences  therefrom,  there  is  enough 
competent  evidence  to  sustain  a  verdict  in  such 

Sarlgr'a  favor.— Jones  t.  First  State  Bank  of 
iristow,  186  P.  737. 

Vn.  INSTRUCTIONS  TO  J1TBT. 

(A)  Province  of  Covrt  nnd  Jury  In  Qen- 
•rnl. 

g  191  (Kan.)  Where  the  evidence  was  conflict- 
ing as  to  whether  plaintiff  had  first  assaulted 
defendant,  it  was  error  to  give  an  instruction 
referring  to  "the  assault  made  or  attempted  to 
be  made  on  him  by  the  plaintiff."— Busalt  v. 
Doidge,  136  P.  904. 

§  191  (Or.)  An  instruction  in  an  action  for 
services  in  digf^ing  a  well  held  to  invade  the 
province  of  the  jury  in  assuming  facts. — West  v. 
McDonald.  136  P.  660. 

S  192  (Mont.)  Where  the  evidence  in  a  serv- 
ant's injury  action  as  to  the  safety  of  the 
method  of  work  was  not  contradicted,  and  ac- 
corded with  common  observation,  the  court 
could  assume  in  its  instructions  that  such 
method  was  reasonable  and  proper.— De  San- 
dro  V.  Missoula  Ught  &  Water  Co.,  136  P. 
711. 

S  192  (Okl.)  An  instruction,  in  a  passenger's 
action  for  injuries  while  riding  as  a  careteker 
of  stock,  to  find  for  plaintiff  if  defendant  was 
negligent,  fcald  not  erroneous  as  assuming  that 
plaintiff  was  rightfully  in  the  stock  car,  where 
the  evidence  showed  that  he  had  a  right  to  be 
there.— St  Louis  ft  S.  F.  B.  Go.  t.  Kema,  136 
P.  169. 
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1 199  (Utah)  An  instructioD  held  erroneous  ai 
permitting  jury  to  (KHistrue  the  contract  sued 
CD. — Bailey  v.  Spalding-Livitigstoii  InvestmeDts 
Co^  186  P.  962. 

(B)  IVceeBsltr  Sa1»|eet-MBMe«. 

i  207  (GoIcApp.)  Where  a  party  tbinks  that 
the  jury  might  have  misuDderstood  the  real 
purpose  for  which  evidence  was  admitted,  he 
was  entitled  to  submit  a  special  itastruction.— 
Town  of  Meeker  t.  Fairfield,  136  P.  471. 

(O)  Form,  ReqnUKe*.  a.nd  8«ael«Mr> 

1 234  (Wash.)  ^\Tiere,  in  an  action  for  per^ 
sonal  injuries,  plaintiff  admitted  that  he  nad 
been  drinking  prior  to  the  accident,  an  instruc- 
tion tliat  there  was  a  presnmption  of  his  so- 
briety, and  that  the  burden  was  on  defendant  to 
overcome  that  presumption  by  a  fair  preponder- 
ence  of  the  evidence,  was  error. — McKay  t. 
SeatUe  Electric  Co.,  136  P.  1S4. 

1 235  (Wash.)  An  instruction  on  circumstan- 
tial evidence  had  erroneous  as  in  effect  instrnct- 
ing  that  snch  evidence  Is  to  be  regarded  only 
when  it  is  strong  and  satisfactory.— McKay  T. 
Seattle  Electric  Co.,  138  P.  134. 

S  236  (Wash.)  An  Instniction  imposing  on  de- 
fendant the  duty  to  eBtablisb  to  the  minds  and. 
ronscience  of  the  jury  by  a  preponderance  of 
the  evidence  that  plaintiff  on  the  night  of  bis 
injnry  was  intoxicated  to  a  degree  that  impaired 
bia  reccdlection  held  erroneous.— McKay  t.  Seat- 
Ue  Electric  Co.,  136  P.  134. 

(D)  AppllMMlitr  to  PlcadlBsa  Btrl- 
denee. 

{250  (Or.)  In  an  action  for  injnriea,  a  re- 
quest to  charge  that  plaintiff  could  not  recover 
for  doctor's  fees  or  hospital  bills  was  properly 
refused,  where  no  claim  was  made  in  ^e  com- 
plaint, and  no  testimony  offered  as  to  any  dam- 
age by  reason  of  physician's  fees  or  hospital  ex- 
penses.—Scheurmann  V.  Mathison,  136  P.  330. 

{252  (Mont.)  An  instruction  not  based  upon 
the  evidence  should  not  be  given.— Western 
Mining  Supply  Co.  v.  Melzner,  186  P.  44. 

§  252  (Mont.)  Instructions  stating  the  {Re- 
sumptions prescribed  by  Rev.  Codes,  {  7wt2, 
snbds.  8,  1^  12,  as  abstract  propositions  inth- 
out  any  concrete  application  tliereof  to  the 
facts  of  the  case  heldjproperly  refused.— Guertb 
V.  Arbogaat,  136  P.  383. 

1 252  (Okl.)  In  an  action  for  damogea  from 
procuring  an  exchange  of  farms  by  fraud.  It 
was  not  error  to  refuse  an  instructioB  based  on 
the  respective  values  of  two  farms,  where  the 
only  evidence  aa  to  the  value  of  one  farm  was 
that  it  was  worthless. — Shuler  v.  Collins,  136 
P.  752. 

{ 252  ^0T^  Refusal  of  an  inttmction  aa  to 

liability  for  inevitable  accident  is  not  error 
where  the  question  Is  not  presented  by  the  evi- 
dence—Dunn V.  Orchard  Land  &  Timber  Co., 
136  P.  872. 

i  252  (Wash.)  If  there  was  evidence  making 
the  requested  instruction  applicable,  the  Su- 
preme Court  cannot  say  that  it  was  error  to 
give  the  instruction  on  the  ground  that  the 
jniy  might  have  found  the  facta  otherwise.— 
McDonald  v.  New  World  Life  Ins.  Co.,  136  P. 
702. 

{253  (Okl.)  Where  an  injured  employe  re- 
lied, in  his  action  for  injuries,  upon  the  ex- 
cessive speed  of  the  car  as  well  as  upon  the 
defective  condition  of  the  track,  as  instruction 
that  he  could  not  recover  unless  the  defective 
track  was  the  proximate  cause  was  properly 
refused.— Great  Western  Coal  &  Coke  Co.  t. 
Malone,  136  P.  403. 

(B)  Reqaeata  or  Prareim. 

f25B  (Okl.)  Failure  to  define  the  word  "im- 
minently," in  an  instruction  tbnt  the  plaintiff 
mine  employ^  did  not  aKsiime  the  risk  of  the 
ftefectSp  which  did  not  appear  imminently  dan- , 


gerouB,  held  not  error  In  the  absence  of  a  re- 
quest—Great Western  Coal  &  Coke  Co.  v,  Ma- 
lone, 136  P.  403. 

{  260  (Okl.)  It  was  not  error  to  refuse  an  in- 
struction covered  by  those  given.— Great  West- 
ern Coal  &  Coke  Co.  v.  Malone,  136  P.  403. 

9  260  (Okl.)  Requested  Instructions  covered 
by  those  given  are  property  denied.— Moore  v. 
Johnson,  136  P.  422. 

{ 260  (Or.)  In  replevin,  an  instruction  held 
covered  by  an  instruction  given.— De  Lore  v. 
Smith,  136  P.  IS. 

{ 260  (Or.)  An  instruction  that  proof  of  the 
accident  did  not  entitle  plaintiff  to  recover 
without  proof  of  negligence,  and  if  it  was  an 
accident  without  any  negligence,  plaintiff  could 
not  recover,  held  to  t-over  a  request  to  charge 
on  the  same  subject. — Scheurmann  t.  Mathison, 
136  P.  330. 

It  is  not  error  to  refuse  to  give  as  Instruction 
in  the  language  requested,  where  the  same  mat- 
ter is  given  in  other  laogaag*  In  the  general 
charge.— Id. 

{  260  (Or.)  It  is  not  error  to  refuse  requests 
to  charge,  the  substance  of  which  is  contained 
in  instructions  given. — Pilson  v.  Tip-Ton  Auto 
Co.,  136  P.  642. 

{  261  (Mont.)  The  trial  court  cannot  be  plac- 
ed in  error  for  refusing  to  change  an  instruction, 
unless  the  instrnctioo  as  modified  correctly 
states  the  law  and  is  applicable  to  the  evidence. 
—Western  Mining  Supply  Co.  t.  Melnier,  13S 

(O)  Oonatinetlaa  mm*  Opmrmtlmi. 

{  295  (Utah)  Instructions  should  be  ecmsideT^ 
ed  together.— Utah  Ass'n  of  ^editmen  t.  Boyle 
Furniture  Co.,  136  P.  572. 

{296  (OkL)  An  Instruction,  tbongh  it  mis- 
states the  law,  Is  not  ground  for  reversal,  where, 
when  taken  with  ue  other  instructions,  it 
appears  that  the Jury  were  not  misled.— Chicago^ 
R.  I.  &  P.  Hy.  do.  v.  Newburn,  136  P.  174. 

J 296  (Or.)  Failure  of  Instruction  aa  to  mia- 
ivery  by  carrier  to  state  that  a  ratification 
of  the  misdelivery  would  relate  back  and  vali- 
date it  held  not  misleading  in  view  of  other 
instructions,  «tatiM  satHi  fact— W.  H.  Stanch- 
field  Warehouse  Co.  t.  Central  R.  of  Oregon* 
136  P.  34. 

An  instruction,  faulty  by  reason  of  the  omis- 
sion of  some  essential  matters,  may  be  cured  by 
other  instructions  which  set  forth  the  omitted 
matters.— Id. 

S  296  (Wash.)  Instruction  as  to  liability  for 
injuries  sustained  by  stepping  into  excavation 
held  not  prejudicial  because  of  omission  of  ref- 
erence to  the  care  required  of  the  injured  per- 
son where  this  was  stated  by  other  instruc- 
tions.— Erickson  v.  Washington-Oregon  Corpo- 
ration, 136  P.  876. 

VIII.  OUSTODT,  CONDUCT,  AHP  DE- 
LIBEIIATIONS  OF  jmBT. 

S  305  (Or.)  It  ia  the  duty  of  counsel  to  keep 
away  from  juRtfs  when  out  of  the  oonrtroom 
during  trials,  and  not  to  converse  wlUi  them  be- 
yond the  usual  salutations. — Sandstrom  v.  Or- 
egon-Washington R.  &  Nav.  Co.,  136  P.  878. 

Wliere,  at  the  suggestion  of  ei>me  of  the  jurors, 
all  of  them  were  given  ice  cream  by  one  of  the 
attorneys,  the  jury  should  have  been  discharged. 
—Id. 

{311  (Colo.App.)  Jurors  are  iiermitted  to  use 
their  common  uowledge  and  observations  of 
life  in  determining  the  question  of  patemityoot 
of  wedlock.— Mutual  LBe  Ins.  Co.  of  New  Xoik 
T.  Good,  136  P.  821. 

IX.  VERDICT. 

IA>  General  Vcrdlot. 

8  321  (CaLApp.)  Code  Civ.  Proc.  {  618.  re- 
quiring the  rendition  of  a  verdict  by  the  fore- 
man of  a  jury,  held  not  to  require  that  sucb 
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verdict  be  read  him :  Init  It  may  be  read  by 
the  elerik.— Kramm  t.  Stockton  Electric  R.  Co., 
186  P.  623. 

1 328  (MonL)  That  the  jury,  in  an  action 
against  an  employer  and  his  agent,  arbitrarily 
renders  a  verdict  in  favor  of  the  agent  from 
whose  negligence  the  actionable  wrong  resulted 
does  Dot  require  that  the  verdict  against  the 
employer,  the  principal,  be  set  aside,  if  it  is 
otherwise  supported. — De  Sandro  v.  Missoula 
Light  &  Water  Co.,  136  P.  711. 

i  343  (Mont.)  A  general  finding  for  defendant 
is  equivalent  to  a  finding  in  its  favor  upon  every 
issue  necessary  to  support  the  judgment. — Mar- 
onen  v.  Anaconda  Copper  Mining  Co^  130  F. 

(B)  Special  IiiteFvoK**orlcB  and  Flndlnv*. 

S  365  (Kan.)  In  construing  a  jury's  answer  to 
a  special  que»ition  whether  a  belt  got  into  gear 
automatically,  it  will  be  presumed  that  the  ju- 
ry onderstood  the  word  "automatically"  to  mean 
having  inherent  power  of  action  or  motion ;  self- 
acting  or  seli-regulating ;  not  voluntary;  not 
depending  on  the  will;  mechanical.— Bates  v. 
£(tear  Zinc  Ca,  136  P.  9ia 

Z.  TKIAl.  BT  OOtTRT. 
CA)  Hearlns  and  Uetermlaatloa  of  Canse. 

1 370  (Okl.)  Where  the  court  calls  a  Jury  in 
an  equity  case,  he  may  submit  merely  tnose 
issues  upon  which  he  desires  to  be  advised. — 
Oklahoma  Trust  Co.  v.  Stein,  136  P.  746. 

B374  <OkI.)  The  verdict  of  a  iuTj  in  an 
equity  case  is  advisory  only.— Oklahoma  Trust 
Co.  V.  Stein,  136  P.  746. 

<B)  FIndlnffa  oC  Pact  and  Ooaelwlaaa  of 

Law. 

S  396  (CaL)  Defendant  could  not  complain  of 
the  failure  of  the  trial  court  to  make  a  finding 
with  respect  to  an  allegation  of  its  cross-com- 
plaint, in  support  of  which  it  introduced  no 
evidence.— Sausalito  Bay  Land  Co.  v.  Sansalito 
Improvement  Co.,  136  P.  57. 

S  397  (Idaho)  The  trial  court  need  not  make 
findings  on  collateral  or  immaterial  iaaues,  where 
a  fin^hng  either  for  or  against  the  losing  party 
could  not  change  the  judgment. — Shawver  T. 
Shawver,  136  P.  436. 

1 405  (Wash.)  Separate  exceptions  taken  to 
each  finding  and  aaeh  eonclaaion  by  nnmber  are 
suAcient,  without  a  statement  of  the  haais  or 
reasons  therefor.— Pidcford  t.  Borland,  136  P. 
128. 

ZI.  WAIVER  AWD  OOBREOTIOll  OT 
IBREOirZ.ABITXB8  AND  EBBOB8. 

f  408  (OkL)  Where,  upon  a  case  being  called, 
both  parties  announce  ready  and  a  jury  is  im- 

fianeled  and  sworn  and  defendant  amends  with 
eave,  he  waives  his  right  to  thereafter  object 
that  the  issues  have  not  been  joined  tea  daya. 
—Oklahoma  Trust  Co.  v.  Stein,  136  P.  746. 

§412  (Colo.App.)  Where  defendant  without 
objection  permitted  witnesses  for  plaintiff  to 
Kive  their  opinion  as  to  the  dangerous  construc- 
tion of  ft  sidewalk  and  examined  ita  own  wit- 
nesses upon  the  same  subject  and  elicited  their 
unqualified  opinion  as  to  such  fact,  defendant 
waived  its  right  to  complain  of  the  court's  re- 
fusal to  exclude  comulative  opinion  evideuce.— 
Town  of  Meeker  v.  Fairfield.  136  P.  471. 

In  an  action  against  a  town  for  injuries  from 
a  fall  upon  a  crosswalk,  held  that,  where  de- 
fendant did  not  object  to  the  admission  of  evi- 
dence of  work  upon  the  walk  after  the  accident 
but  itself  established  that  fact,  error  in  Its 
admiiaion  was  waived.— Id. 

TRIAL  DE  NOVO. 

See  Ezccotors  and  Adminiatraton,  S  266. 


TROVER  AND  CONVERSION. 

See  Kzecution,  |  467 ;  Venue,  I  1& 

I.  ACTS  COMSlTrUTlHO  COHVEB- 
■lOM  AND  IJABELITT 
VHEBBFO&. 

{  I  (Okl.)  Conversion  is  any  distinct  act  of 
domimoQ  wrongfully  exerted  over  another's 
personal  property  In  denial  of  or  inconsistent 
with  hfa  lights  therein.— Bilby  t.  Jones,  136  P. 
414. 

i  9  (OkL)  Where  personal  property  is  wrong- 
fully taken  and  detained,  no  demand  is  neces- 
sary before  bringing  a  suit— Bilbj  T.  Jones, 
136  P.  414. 

H.  ACTIONS. 

(A)  RlKht  of  Action  and  Detenaes. 

i  16  (CaLApp.)  Where  a  company  sells  rail- 
road tics  to  another  company,  and  such  ties  are 
converted  b^  a  third  company,  the  seller  cannot 
recover  against  the  third  company  for  conver- 
sion of  the  ties.— X&tional  Lumber  Co.  T.  Te- 
juuga  Valley  Rock  Co..  136  P.  608. 

(C)  BvldmiM. 

1 40  (Okl.)  In  an  action  for  converfiion  of 
com,  evidence  held  sufficient  to  support  a  ver- 
dict for  plaintiff.— Bilby  v.  Jones,  136  P.  414. 

TRUST  DEEDS. 

See  Mortgages, 

TRUSTS. 

See  Action,  |  28 ;  Specific  Performance,  {  106. 

I.  CREATION*  EXISTENCE.  AND  VA- 
UDITT. 
(A)  Bxpreaa  Traata. 

{21  (Or.)  That  the  parties  called  an  instru- 
ment a  trust  deed  when  it  declared  no  trust 
waa  not  controlling.— Cartwright  v.  MofEett, 
186  P.  881. 

(B)  B«anItlnB  Traata. 

I  63%  (Okl.)  Where  the  beneficial  interest  is 
not  to  ^  with  the  legal  title  conveyed,  a  trust 
results  in  favor  of  the  person  for  whom  the 
Muitable  interest  is  intended.— J.  I.  Case 
Threshing  Mach.  Co.  t.  Walton  Trust  Oo.,  186 
P.  763. 

S70  (Okl.)  Where  a  corjtoration  executed  a 
deed  to  an  ofQcer  without  consideration  that 
he  might  procure  a  loan  for  the  corporation 
and  shortly  thereafter  the  land  was  reconveyed 
to  the  corporation  which  assumed  payment  of 
the  mortgage,  Held,  that  the  grantee's  interest 
waa  merely  a  naked  legal  title;  the  equitable 
interest  remaining  iu  the  grantor  as  the  true 
owner.— J.  I.  Case  Threshing  Mach.  Co.  v.  Wal- 
ton Trust  Co.,  136  P.  769. 

8  88  (Okl.)  Resulting  trusts,  not  being  within 
the  statute  of  frauds,  may  oe  estaUiahed  by 
parol  evidence. — J.  I.  Case  Threshing  Madi. 
Co.  T.  Walton  Tnut  Co.,  136  P.  769. 

<01  CaaatraetlT*  Traata. 

{91  (Colo.App.)  A  "conatmctive  trust"  ex- 
ists purely  by  coostraction  of  equity,  independ- 
ent of  any  intention  of  the  parties,  for  the  pur- 
pose of  preventing  fraud  or  doing  justice,  and  is 
frequently  called  a  trust  ex  maleficio  or  ex  delic- 
to.—Brown's  Estate  T.  Stair,  136  P.  1003. 

UNDUE  INFLUENCE. 

See  WUla,  {{  163,  166,  282. 

UNITED  STATES. 

See  Adverse  Possesston,  |  7;   Courts,  i  431; 
Public  Lands ;  Taxation,  |  6. 
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USURY. 

I,  USVBIOUS  CONTRACTS  AND 
TBANSACTIOirS. 

(A)  Nature  and  VaUditr* 

f  50  (OU.)  In  compatiDg  Interest  at  tiie  foil 
legal  rate  before  the  adoption  of  the  present 
Negotiable  Instruments  Act  (Laws  1909,  c  24), 
it  was  not  nsnrioas  to  compate  the  same  for 
a  time  inclnding  the  three  days  of  grace  allowed 
by  Comp.  Laws  1909,  |  4694^-Gantt  v.  Tlmr- 
mond,  ISS  P.  74^ 

.  {  53  (Ohl.)  Fees  paid  by  a  lender  for  procnr* 
ing  an  abstract  of  title  to  land  offered  as  se- 
curity for  a  loan,  together  with  recording  fees, 
when  reasonable  and  legitimate,  may  be  fnclod- 
ed  in  the  note  srlven  without  rendering  it  nsnri- 
ons,  although  the  total  cost  to  the  boixDwer  ex- 
ceed the  lawfnl  rate  of  interest— Ganlt  t.  fllinz^ 
mond,  186  P.  742. 

(B)  Blvlits  aa«  Reae«lM  of  Parties. 

1 114  (Okl.)  In  an  action  to  recover  asnry 
paid,  exclnsion  of  evidence  of  a  statement  of 
plaintiff's  account  at  a  bank  held  not  error, 
where  the  bank  was  not  a  patty  to  die  suit, 
had  no  interest  in  the  controrersy,  and  such 
statement  could  not  be  binding  npon  defendant. 
— Ganlt  T.  Thurmond,  186  P.  742. 

VACATION. 

See  Judgment,  |  41& 

VALUE. 

See  Ehrldence,  |  474. 

VARIANCE 

See  Indictment  and  Information,  |  122. 

VENDOR  AND  PURCHASER. 

See  Champerty  and  Maintenance ;  Fraud,  |  23 ; 
Frauds,  Statnte  of,  S8  129-180 ;  Jury,  (  14 ; 
Limitation  of  Actions,  {  166;  Sales;  Spe* 
cific  Performance ;  Taxation,  H  697.  824. 

I.  KEQVZSITES  AND  TAUDITT  OF 
OONTBACT. 

§  17  (CoIo.App^  Where  plaintiff  misdescribed 
land  sold  to  defendants,  cauang  them  to  ex- 
amine other  land  than  that  couTeyed,  there 
was  no  meeting  of  minds  sufficient  to  estebllsh 
a  valid  contract— Plank  v.  HaxweU,  136  P. 
466. 

51 8  (Or.)  Owner  of  land  who  gave  option  pro- 
ing  for  monthly  payments  to  keep  it  in  force 
held,  by  rejecting  installments,  not  entitled  to 
claim  a  forfeiture  because  of  a  dday  in  tender* 
ing  Bnbseguent  installment — Scott  t.  Hubbard, 
186  P.  653. 

Promise  by  holder  of  option,  providing  for 
monthly  payments  to  keep  it  in  force,  to  ad- 
vance the  payments  for  one  year  held  a  saffl- 
cient  consideration  for  the  owner's  agreement  to 
extend  the  time  of  payment  of  a  monthly  in- 
stallment, and  hence  the  owner  was  estopped  to 
insist  upon  a  forfeitnre  because  of  delay  in  pay- 
ment—Id. 

134  (ColcApp.)  Where  plaintiff  misdescribed 
the  location  of  the  'land  which  be  sold  to  de- 
fendants, and  gave  them  directions  for  locating 
the  land,  indicating  that  he  had  actual  knowl- 
edge of  the  location,  euch  fraod  constituted  a 
defense  to  an  action  to  enforce  payment  of  a 
balance  of  the  price,  whether  plaintiff  had  ac- 
tual knowledge  of  the  falsity  of  his  statements 
or  not— Plank  v.  Maxwell,  136  P.  465. 

XL  COHSTBnCTION  AHD  OPEBA- 
TZON  OF  CONTRACT. 

i  54  (Kan.)  Where  a  vendee  has  fully  perform- 
ed the  contract  and  taken  and  held  possession 
tor  many  years  and  paid  all  taxes  on  the  prop- 
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erty,  he  has  a  complete  equitable  tifle.— Lasley 

V.  Stoot  136  P.  249. 

i  76  (Cal.)  Where  a  vendor  after  all  payments 
become  past  due  accepts  partial  payments,  held, 
that  he  must  tender  a  deed  as  a  condition  to 
demanding  payment  of  the  price,  and  cannot 
without  each  tender  declare  a  forfeiture.-- 
Sausalito  Bay  Land  Go.  v.  Sansalito  Improve- 
ment Co.,  136  P.  57. 

m.  MODIFICATIOX  OB  BESOZWIOH 

OF  CONTRACT. 

(B)  Rceelsslon  br  TenAor. 

1 97  (Oal.)  Facts  Aeld  to  show  that  the  pur- 
chaser by  its  abandonment  of  the  contract  nad 
waived  a  previous  tender  of  a  deed  as  a  condi- 
tion to  a  forfeiture  by  the  vendor. — Saosalito 
Bay  Land  Go.  v.  Sausauto  Improvement  Oa,  186 
P.  B7, 

XV.  PEBFOBMAHOE  OF  CONTBAGT. 
(A)  Title  and  BBtstv  of  Vendor. 

fi  (30  (Wasii.)  To  be  marketable  within  the 
specific  performance  rale,  a  title  need  not  be  free 
from  every  possible  technical  criticism  but  mast 
be  Bocb  that  a  reasonably  well-informed  and  in- 
telligent parcbaser  in  the  exercise  of  ordinary 
biisineBB  caution  would  accept  it — Moon  t. 
EUiott.  136  P.  849. 

In  view  of  Rem.  St  BaL  Code,  |  1326,  pro- 
viding that  a  testator  shall  be  deemed  to  luive 
died  intestate  as  to  children  not  named,  a  title 
from  testator's  widow  under  a  will  giviiic  each 
of  testatov's  children  $25  and  devising  the  res- 
idue to  testator's  wife  would  not  be  a  "market- 
able title"  of  which  specific  performance  could 
be  compelled,  where  a  fifth  child  was  bom  five 
months  after  the  will  was  executed  and  seven 
months  before  testator's  death. — Id. 

I  137  (Okl.)  Where  a  contract  for  the  sale  of 
land  provides  that  the  abstract  shall  be  passed 
upon  by  a  resident  lawyer  employed  by  the  pur- 
chaser, either  party  may  rely  upon  the  opinion 
of  sudi  lawyer.- Farm  Land  Mortgage  Co.  v. 
Wilde,  136  P.  1078. 

(B)  ConTer«nc«. 

i  ISO  (Or.)  A  vendee  is  entitled  to  a  deed  so 
subscribed,  sealed,  witnessed,  acknowledged,  and 
certified  as  to  be  entitled  to  pnblic  record.— Sn<d- 
boff  v.  Mark,  186  P.  893. 

S  151  (Okl.)  A  contract  to  convey  by  warran- 
ty deed,  land  the  titl^  to  which  is  vested  in  a 
third  person  is  not  complied  with  by  procuring 
a  warranty  deed  from  such  tliird  person  to  the 
purchaser.— Farm  Land  Afortgage  Oo.  t.  Wilde. 
136  P.  1078. 

V.  BIGHTS  ANS  LIABUJTIES  OF 
FABTIES. 

(C)  Bona  Fide  Pvrekasen. 

{224  (Kan.)  That  a  person  pays  taxes  on 
realty  is  evidence  that  he  claims  some  interest 
therein,  which  should  lead  a  person  taking  a 
quitclaim  deed  therefor  to  inquire  as  to  his 
rights.— Lasley  v.  Stout,  136  P.  240. 

I  23 1  (Kan.)  Where  a  person  takes  a  qoitclaim 
deed  from  a  vendor  many  years  after  the  vendee 
has  performed  the  contract  he  is  not  a  bona 
fide  purchaser  as  to  outstanding  equities  in  the 
vendee  which  are  shown  by  the  records. — Lasley 
V.  Stoat  136  P.  249. 

i  232  (OkL)  Where  the  grantor  retains  actual 
possession  oi  the  land,  wrongful  delivery  of  an 
escrow  deed  to  the  grantee  by  the  depositary 
transfers  no  title  which  a  suosequent  grantee 
can  claim  as  an  innocent  pnrchaser  for  value. — 
Wood  V.  rrench,  136  P.  TM. 

8  243  (Okl.)  Inadequacy  of  the  price  paid  by 
the  purchaser  from  a  grantee  heM  evidence  of 
notice  of  claim  by  the  grantor  in  an  escrow 
deed  wrongfully  delivered,  where-the  grantor  re- 
tained actual  possession  of  the  land.— Wood  t. 
French,  186  P.  TU. 
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VH.  SEMBDtBB  Of  PUBOHAWBB. 
(A)  R««*T«rr         Pnreluui*  M*B«r  P»M. 

{  34 1  (Idaho)  EMdence.  in  a  purchaser's  ac- 
tion to  cancel  a  contract  n>r  the  sale  of  land,  with 
which  contract  neither  complied,  held  to  show 
that  plaintiS  should  be  charged  with  a  certain 
sum  for  benefits  derived  while  in  ix>88e88ion,  and 
coald  not  recover  a  aet-oS  for  taxes  voluntarily 
paid,  but  shoald  have  judgment  for  payment  on 
the  purchase  price.— Burgess  v.  Ckirker,  136  P. 
1127; 

1341  (OU.)  Where,  in  a  purchaser's  suit  to 
recover  the  purchase  money  paid,  it  appeared 
that  the  contract  provided  that  the  money 
should  be  returned  upon  a  failure  to  do  ceirtain 
things,  and  the  undisputed  evidence  showed  such 
failure,  a  directed  verdict  for  plaintiff  was  prop- 
er.—Faxm  Land  Mortgage  Co.  v.  Wildu,  Im  P. 
1078. 

VENUE. 

See  OoTpontionB,.  |  SOS;  Ciiminal  Law.  1 12S. 

n.  DOMICILE  OR  BESIDBHOB  OF 

PARTIES. 

{  18  (Colo.)  In  suit  against  smelting  compa- 
ny for  value  of  ore  upon  substitution  of  another 
party,  also  claiming  its  value,  held  that  it  be- 
came a  suit  in  conversioo  against  such  substi- 
tuted defendant;  and,  under  Code,  |  29,  should 
be  tried  in  the  county  where  sudi  substituted 
defendant  resided. — Pnce  v.  Lucky  Four  Gold 
Mining  Co.,  136  P.  1021. 

m.  CHAHOE  OF  VEITUE  OB  FliACE 
OF  TTtTAT.. 

S  77  (Colo.)  A  defendant  did  not  waive  his 
tight  to  have  the  venue  of  an  action  changed  to 
the  ooun^  in  which  he  resided  by  filing  a  de- 
murrer to  the  con^laint  with  his  motion  for  the 
change.—Price  v.  Lucky  Four  Gold  Mining  Co., 
136  P.  1021, 

VERDICT. 

See  Appeal  and  Error.  »  OS&-1005 j  New  Trial, 
1168-77,  143;  Trial,  (1  178^  321-865,  874; 
Wills,  S  327. 

VINDICTIVE  DAMAGES. 

See  Damage*,  |  87. 


WAGERS. 


See  Gaming. 


WAITING  ROOMS. 

See  Carriers,  H  286,  847. 

WAIVER. 

See  Appeal  and  Error,  |  1078 ;  Appearance ; 
Criminal  Law,  SS  105.  868,  885,  1043;  Es- 
toppel; Exceptions,  Bui  of,  |  42;  Executors 
and  AdminiBtrators,  j  266;  Habeas  Corpus, 

i02:    Indictment  and  Information,  8  196 
ury,  S  110;   New  Trial,  §  127;  Parties,  " 
76.  84;  Pleading.  J  418;  Sales,  H  180,  31o, 
Tiial,  iS  10E>.  ^B,  412;   Vendor  and  Pui^ 
chaser,  {  97;  Venue,  {  77;  Wills,  1  282. 

WAREHOUSEMEN. 

S25  (Wash.)  Warehouse  company  upon  no- 
tice of  satisfaction  of  the  only  valid  lien  against 
wheat  held  bound  to  ship  it  to  the  bolder  of  its 
warehouse  receipts  who  bad  sent  them  to  it  or 
to  return  the  receipts,  and,  having  failed  to  do 
either,  was  liable  for  the  value  of  the  wheat.— 
Xortbwestem  Grain  Co.  t.  Kerr  GiSord  Ware- 
house Co..  186  P.  U54. 

WARNING. 

See  Rallroada.  f  807. 


WARRANT. 

See  Municipal  Corporationa,  |  870;  Searchfis 
and  Seisores. 

WARRANTY. 

See  Landlord  and  Tenant,  i  126;  Sales,  i|  2S6. 
279,  42&-446. 

WARRANTY  DEEDS. 

See  Vendor  and  Puchaaer,  |  VSL 

WATERS  AND  WATER  COURSES. 

See  Appeal  and  Error,  8  1050;  Contracts,  | 
321 ;  Dismissal  and  Nonsuit,  |  19 ;  Injunc- 
tion, i  24 ;  Judgment,  H  580.  589,  710 ;  Lim- 
itation of  AetiMiB,  I  So;  Master  and  Serv- 
ant. |  267;  Navigable  Waten;  Quieting  Ti- 
tle, §  4. 

I.  AFFBOPBIATIOV  OF  XIOHT8  IH 
PUBXJO  LAinUL 

1 7  (Nev.)  Where  the  waters  of  a  apring  flow 

in  a  natural  water  course,  they  are  Che  suhject 
of  a  beneficial  appropriation.— Campbell  t.  Gold- 
field  ConsoL  Water  Co.,  136  P.  976. 

1 21  (Ner.)  The  location  of  a  mining  claim  on 
land  in  which  a  rorin^  rises  gives  locator  no 
claim  to  the  water  Bowing  from  the  spring  in  a 
natural  channel  as  aniinst  an  appropriator. — 
Campbell  v.  Goidfield  Consol.  Water  Co.,  136  P. 
976. 

S  30  (Nev.)  One  having  no  right  to  the  waters 
of  a  spring  which  flow  in  a  natural  water  course 
cannot  object  that  a  prior  appropriator  has 
chonfied  his  use  of  the  stream.— Campbell  t. 
Goldiield  Consol.  Water  Co..  136  P.  976. 

H.  HATUBAIi  WATER  COHBSBS. 

(O  PoUvtlon. 

1 74  (Kan.)  Where  several  persons,  by  con- 
current action,  pollute  a  stream,  the  injured  per- 
son may,  in  one  action,  recover  against  one  w 
aU.— KCcDaniel  t.  City  of  Cherryvale,  186  P. 

(B)  Be«  and  Baaku  mt  fltreu. 

I  89  (Idaho)  A  riparian  owner  on  a  nonnav^ 
Igable  meandered  stream  or  body  of  water  takes 
title  to  the  center  or  thread  of  the  stream.— A. 
B.  Moss  &  Bro.  v.  Barney.  136  P.  60a 

V.  fllTBFACB  WATBB8. 

1 1 15  (Mont.)  Water  driven  over  the  banks 
of  a  river  by  an  ice  gorge,  which  on  disappear- 
ance of  the  gorge  will  return  to  the  chsjiQel, 
is  not  surface  water,  which  the  owner  of  the 
property,  threatened  thereby,  may  repel  by 
breaking  the  gorge,  vrithout  liability  for  injury 
thereby  to  lands  farther  down  the  stream. — 
Wine  V.  Northern  Pac  By.  Co.,  136  P.  8S7, 

TX.  APPBOFRIATIOH  AHD  FBB- 
SCRIPTIOH. 

I  151  (Colo.)  Abandonment  of  water  rights  dfr- 
fined.— Parsons  v.  Ft.  Morgan  Beservoir  ft  Ir^ 
rigation  Co.,  136  P.  1024. 

To  prevent  an  abandonment  of  irrigation 
rights  the  user  must  be  in  good  faith.— Id. 

If  water  rights  had  been  lost  by  abandonment, 
a  subsecjuent  attempt  to  use  the  water  would 
not  revive  such  righta— Id. 

S  152  (Colo.)  The  burden  was  on  the  one  as- 
serting it  to  establish  the  abandonment  of  prior- 
ities to  ditch  rights. — Parsons  v.  Ft.  Morgan 
Reservoir  &  Irrigation  Co.,  138  P.  1024. 

An  abandonment  of  priorities  to  ditch  rights 
must  be  shown  by  clear  and  convincing  evidence. 
— Id, 

Evidence  held  to  sustain  a  finding  that  there 
had  been  an  abandonment  of  water  rights  before 
an  attempted  use  ot  the  water  in  1006.— Id. 

Evidence,  In  an  action  to  have  priorities  in 
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ditch  rights  adjudged  abandoned,  held  to  ihow 
that  t3ie  acts  claimed  to  negative  the  abandon* 
ment  veze  not  done  in  good  faitiu— Id. 

Vn.  CONVETAKCfS  AXS  COK- 
TRAOTB. 

{  1 56  (Idaho)  Under  a  deed  to  water  rights  re- 
serving a  certain  amount  of  water  to  the  ribd- 
tor  subject  to  its  proportionate  ehare  of  keep- 
ing up  the  ditch,  held,  that  each  party  was  lia- 
ble for  his  share  of  exxKnae  of  repairing  the 
ditch  and  the  headgate  at  the  point  or  diversion, 
though  a  new  point  of  diversion  was  selected  by 
one  party,  which  selection  was  adnmtafteous 
to  both  parties.— Riverside  In.  Dlst.  t.  Blade, 
136  P.  611. 

{  157  (Or.)  A  millowner's  implied  assent  to  a 
ci^'B  diversion  of  water  at  a  point  above  his 
"waterway"  does  not  give  the  city  a  riftbt  to 
deprive  tfae  owner  of  his  property  in  the  stream 
or  make  his  assent  an  irrevocable  parol  license 
to  continue  the  diversion,  if  done  without  au- 
thority.—Booth-Kelly  Lumber  Co.  v.  City  of 
Eugene,  1S6  P.  20. 

Till.  ABTIFICIAX.  PONDS,  BESEB- 
VOIB8.  AND  CHANNEI.B,  DAMS, 
AND  FI.OWAOB. 

1 171  (Mont)  For  defendant  to  break  an  ice 
gorge  in  a  river,  thereby  throwing  the  waters 
on  the  land  of  plaintiff,  further  down  the 
stream,  is  a  direct  violation  of  plaintiS's  rights, 
making  defendant  liable  for  the  injury,  with- 
out regard  to  the  question  of  negligence.— l^e 
V.  Northern  Pac.  By.  Co.,  136  fTSST. 

IX.  rUBUO  WATEB  SUFPLT. 
CA>  DomcBtle  umA  Mvnlcliial  F«rpoa«a. 

S  182  (Colo.)  SesB.  Laws  1906.  p.  S66,  S  0, 
permitting  a  waterworks  district  to  levy  a 
special  assessment  against  the  lots  in  front  of 
which  water  mains  are  laid  to  pay  the  purchase 

erice  and  the  cost  of  maintenance  of  the  system, 
t  uoconstitntional  as  authorizing  a  special  as- 
sessment for  a  general  improvement  which  con- 
fers no  special  benefits  upon  the  property  as- 
sessed.—I'omroy  V.  Board  of  Puotic '  Water- 
works, Dist.  No..  2,  ef  City  of  Paeblo,  136  P. 

7a 

S  1831/2  (Colo.)  So  much  of  the  purchase 
price  of  a  waterworks  system  as  is  used  to  pay 
lOr  the  parts  of  the  system  which  furnish  wa- 
ter, not  only  where  the  mains  are  already  laid, 
but  where  they  may  be  laid  in  the  future,  are 
for  the  general  benefit  of  the  property  and  in- 
habitants of  the  district,  and  a  special  assess- 
ment cannot  be  levied  to  pay  therefor.— Pomroy 
T.  Board  of  Public  Waterworiu,  Dist  No.  2,  of 
City  of  Pneblo,  186  P.  7& 

(B)  IrriSBtlM  ftBd  Otkcr  Asrlanltvral 
IPurposea. 

1224  (Idaho)  "Irrigation  dbtricts"  an  "pub- 
lic corporations,"  although  not  strictly  municipal 
in  the  sense  of  exercising  governmental  func- 
tions other  than  those  connected  with  raising 
revenue  to  defray  the  expense  of  constructing 
and  operating  irrigation  systems  and  the  con- 
duct of  the  business  of  the  district — Indian  Cove 
Irr.  Dist.  v.  Prideaux,  136  P.  618, 

1226  (Idaho)  Under  irrigation  district  laws, 
agricultural  lands  entered  under  the  federal  land 
laws  may  be  included  in  an  Irrigation  district.— 
Indian  Cove  Irr.  Dist.  v.  Prideaux,  136  P.  818. 

A  United  States  Land  Office  receipt  Is  suffi- 
cient evidence  of  title  to  authorize  the  inclusion 
in  an  irrigation  district  of  lands  entered  under 
the  homestead  and  desert  laws  and  tfae  appor- 
tionment of  benefits  to  sach  lands.— Id. 

§  247  (Colo.App.)  The  decree  limiting  use  of 
water  by  defendants,  in  a  suit  to  settle  rights 
to  specified  Innds.  allowing:  them  to  use  it  ouly 
when  necessary,  and  providing  that  all  surplus 
over  and  nbove  that  used  by  them  for  irriciitinE 
said  lands  shall  go  to  jdaintiff,  sufficiently 


guards  i^ntilfs  rights  against  a  prodigal  use 
of  water  by  defendants.— Rollins  v.  Fearnley 
Inreatment  &  Beal  Estate  Ca,  136  F.  95. 

WAYS. 

See  BtMinenta. 

WEAPONS. 

See  Homidde.  H  8,  79,  909. 

WILLS. 

See  Corporations,  i  245 ;  Desoent  and  Distribu- 
tion ;  Executors  and  Administrators ;  Ven* 
dor  and  Purcbsjser,  f  130. 

IV.  BEQUISITXai  AND  VAUDITT. 

(A)  Hatare  and  Eascntlala  of  TealaMea ' 
tuTY  Ulapoaltlons. 

§  82  (C^)lo.)  A  will  leaving  all  testator's  prop- 
erty to  strangers  instead  of  'to  contestant,  his 
brother,  held  not  objectionaUe  as  capricioas  or 
unnatural,  where  testator  harbored  a  feeling 
that  his  brother  had  done  him  a  great  wrong 
and  that  the  person  whom  be  made  beneficiary 
wonld  care  for  him  in  his  old  age. — In  re 
Carey's  Estate,  136  P.  1175. 

(C)  BneHtlon. 

f  ri6  (Colo.)  Under  Rev.  St  1908,  Sf  70n. 
7074,  relating  to  attestation  of  wills,  heJd,  that 
the  wife  of  a  beneficiary  under  a  wUI  was 
competent  tx>  witness  its  execution. — Whita  t. 
Bower,  136  P.  1063. 

Under  Uev.  St.  1008,  |  7071,  requiring  a  wUl 
to  be  attested  by  two  or  more  credible  wit- 
nesses, the  competency  of  attesting  witnesses 
must  be  determined  by  the  statute  law  relating 
to  competency  of  witnesses  and  not  by  the  com- 
mon law.— Id. 

Laws  1883,  p.  289,  expressly  removes  all  dis- 
ability in  witnesses  on  acconnt  of  interest,  so 
that,  if  the  wife  of  a  beneficiary  under  a  will 
had  any  interest.  It  did  not  disqualify  her. — Id. 

Under  Rev.  St.  1908,  %  7274.  providing  that 
a  wife  shall  not  be  examined  for  or  against  her 
husband  without  his  consent,  a  married  woman, 
who  bad  attested  a  will  under  which  her  hus- 
band was  a  beneficiary  and  which  he  was  seek* 
i^  to  establish,  might  testify  for  the  will. — 

Under  Rev.  St  1908,  |  7074.  proriding  that 
where  a  will  leaves  any  interest  to  a  ssSscrib- 
ing  witness  it  shall  be  Invalid  nnless  attested, 
etc..  and  sections  4181-4191,  making  a  legacy 
to  a  husband  his  separate  property,  held,  that 
the  wife  of  a  benenciaiy  who  attested  a  will 
had  no  such  Interest  thereunder  a*  would  forfeit 
the  husband's  Interest — Id. 

(P)  Mlatake*  Undue  Inflnemoe,  uC  Prawd. 

il63  (Or.)  Where  a  will  was  executed  and 
nowledged  in  the  absence  of  the  principal 
beneficiary,  the  testator  at  that  time  managing 
his  own  affairs,  the  contestants  have  the  bur- 
den of  proving  undue  Inflnen<!&--Simps(ai  t. 
Durbin,  136  P.  847. 

il66  (Colo.)  Evidence  that  testator's  prind- 
beneficiary,  who  was  not  a  relative,  had 
transacted  considerable  business  for  him  and 
that  they  were  warm  personal  friends  and. 
though  living  some  distance  apart,  visited  each 
other  frequently,  held  insufficient  to  show  un- 
due influence.— In  re  Carey's  Estate,  136  P. 
1176. 

V.  PBOBATE,  ESTABUSHBCENT. 

AND  ANNULMENT. 

(B)  Aotlone  «o  Katabllah  or  Deteralae 
Validity  In  General. 

i  227  (Or.)  Representations  by  the  authorities 
of  an  abbey  that  deceased,  dyin^  at  the  abbey, 
had  made  over  bis  property  to  it  and  had  left 
DO  will  will  not  estop  the  auuiorities  from  dalm- 
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log  that  tbe  vill  was  execoted,  where  such  rep- 
resentations were  not  believed  by  the  heirs. — 
Wendl  V.  Fnerst,  136  P.  1. 

<G)  Petitions,  Objeotlons,  and  PleaAtnss. 

S282  (Or.)  Notwithstanding  the  proponent 
Is  bound  upon  tbe  contest  of  a  will  probated  in 
short  form  to  re-probate  tbe  same  by  original 
proof,  held,  that  the  petition  of  tbe  contest- 
ants which  counted  solely  on  tbe  ground  of  un- 
due influence  and  want  of  attestation  waived 
tbe  issues  of  testamentary  capacity  and  execu- 
tion by  decedent.— Simpson  T,  Darbln,  186  P. 
847. 

(H)  BTtdMee. 

i  289  (Or.)  The  burden  of  proof  is  on  the  pro- 
ponent of  a  will  to  establish  even  fact  necessary 
to  show  the  proper  execution  of  a  valid  will. — 
Wendl  V.  Fnerst.  136  P.  1. 

1289  (Or.)  Where  a  holograph  appears  to 
have  been  attested  and  executed  in  accordance 
with  law,  there  Is  a  strong  presumption  in  fa- 
vor of  its  validity,  notwithstanding  the  absence 
of  an  attestation  clause.— Simpson  v.  Dorbin, 
136  P.  347. 

1302  (Colo.)  Under  Bev.  St  1908,  fiS  7071, 
7088,  evidence  held  to  sufficiently  show  that  tes- 
tator signed  the  will  before  it  was  signed  by  the 
witnesses.— In  re  Carey's  Estate,  136  P.  1176. 

{302  (Or.)  Evidence  held  to  show  that  the 
eignature  of  decedent  was  not  a  forgery,  and 
that  the  will  was  duly  executed  within  Ii.  O. 
li.  I  7319.— Wendl  v.  Fnerst,  136  P.  1. 

S  302  (Or.)  Evidence  held  to  show  that  testa- 
tor duly  executed  the  will  and  acknowledged  it 
before  the  attesting  witnesses.- Simpson  t. 
DuiUn,  136  847. 

(I)  H*arlBir  or  Trial. 

1327  (Colo.)  Tbe  court  may  direct  a  verdict 
in  a  will  contest  when  tbe  facts  require  it  as 
in  an  ordinary  civil  action. — In  re  Carey's  Es- 
Ute.  136  P.  1175. 

VI.  OONSTBITCTXON. 

(SO  Katmre  o<  Hatatei  and  Intereata  Or*- 
ated. 

1 597  (Or.)  Under  L.  O.  L.  ||  7103,  7344,  a 
devise  of  real  property  ts  construed  to  pass 
testator's  entire  interest,  unless  it  clearly  ap- 
pears a  lesser  estate  was  intended;  the  word 
"heirs"  not  being  necessary  to  the  transfer  of 
an  estate  in  fee,— Irvine  v.  Irvine,  136  P.  18. 

S60I  (Or.)  Where  an  interest  in  fee  is  slven 
In  one  clause  of  a  wlU,  it  cannot  be  diminished 
by  subsecjoent  vague  or  general  expressions  of 
doabtfnl  import,  or  by  repugnant  inferences  de- 
ducible  therefrom.— Irvine  v.  Irvine,  136  P. 
18. 

Will  construed,  and  held  that  a  clause  limiting 
a  widow's  interest  to  a  life  interest  was  ap- 
plicable only  to  a  specified  portion  of  tbe  real 
estate  devised  to  her,  and  that  it  was  not  ef- 
fective to  cut  down  a  fee  in  the  "home  place" 
devised  to  her  in  a  previous  clanse.— Id. 

S62S  (Kan.)  Executory  devise  defiiied.— IfU- 
ler  T.  Miner,  186  P.  863. 

WIRE  TAPPING. 

See  Tal^capha  and  Tdephones,  |  26^ 

WITNESSES. 

See  Contlnoanee.  ||  28,  87;  Criminal  Law,  f 
694;  Depositions:  Evidence;  Perjury:  Trial, 
{28;  Wll^  IS  116,  282. 

{2  (OkI.Cr,App.)  Aomsed  has  an  absolute 
right  to  conipnlBoi7  process  to  compel  tbe  at- 
tendance of  bis  witnesses.— Bomlue  t.  State, 
186  P.  7T6. 


n.  OOMPETEMOT. 

(A)  Capaoitjr  aad  auallflcatlons  In  Gen- 

eral. 

S  37  (Or.)  Where  a  witness  called  to  testify 
concerning  a  telephonic  conversation  between 
others  qnalified  himself  by  testifying  that  be 
recognized  the  voice  of  the  speaker,  he  was  not 
disqualified  because  he  heard  the  conversation 
by  means  of  eavesdropping  or  cutting  in  on  the 
phone.— De  Lore  v.  Smith,  136  P.  13. 

ji  56  (Kan.)  Husband  and  wife  are  competent 
witnesses  for  or  against  each  other  concerning 
transactions  in  which  one  acted  as  the  other's 
agent,  though  Code  Civ.  Proc.  S  321  (Gen.  St. 
1909,  fi  6910),  contains  no  express  provialon  to 
that  effect- Treiber  t.  McOormack,  186  P.  268. 

m.  EXAMnrATioir. 

(A)  TalctBS  Tcatltaonr  In  Qcneral. 

%  240  (Nev.)  The  allowance  of  leading  qnes- 
tlona  is  a  matter  principally  within  the  discre* 
tion  of  the  trial  court- Anderson  v.  B^rrum, 
136  P.  973. 

S248  (Ariz.)  Where  a  witness  was  asked  to 
describe  the  wounds  on  tiie  bodies  of  two  per- 
sons, an  answer  that  th^  were  similar  hi  na- 
ture and  in  the  witness'  oidnltni  inflicted  by  the 
same  instmment  was  unresponsive. — Marinoni  v. 
SUte,  136  P.  626. 

1 248  (CaLApp.)  Where  a  witness  was  asked 
to  describe  the  car  by  whldi  decedent  was  strach 
and  killed  as  he  saw  it  when  he  turned,  an  an- 
swer that  the  car  was  carrying  a  current  of 
wind  ahead  of  her  was  not  objectionable  as  nou- 
responsive.— Kranun  v.  Stockton  Snectric  B.  Co., 
186F.&28. 

{255  (Kan.)  In  a  ■hipper'a  action  for  dam- 
ages to  a  shipment  of  cattie,  the  report  of  a 
commission  company  was  competent  as  a  mem- 
o random  to  refresh  plaintifC's  memory  touctiing 
sums  realized  for  the  dead  and  crippl^  cattle 
for  wliich  suit  was  brought— Gockrill  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  136  P.  322. 

X259  (CaLApp.)  To  allow  the  stenographer 
who  produced  a  transcript  of  sbortliai^  notes 
taken  at  the  preliminary  examination  of  the 
defendant  to  read  directly  therefrom  to  the 
j^^was^lrregular  practice.- People  T.  Warr, 

Where  a  stenographer,  asked  whether  a  cer- 
tain section  of  the  Code  had  been  read  to  de- 
fendant at  the  preliminary  examination,  said 
that  he  could  not  tell  without  examining  his 
notes,  and  the  record  was  long,  he  was  properly 
allowed  to  refresh  his  recollection  by  use  ox 
his  notes  or  verified  transcript  thereof— Id. 

(B)  Oross-fllsamlBatloB  wd  Ra-Mandna- 

tlon. 

1 268  (CaL)  On  tdal  for  homidde,  court  held 
to  have  unduly  curbed  cross-examination  of 
prosecution's  witness  by  excluding  questions 
relative  to  a  libel  suit  pending  against  him, 
based  on  an  article  atating  that  accused  had 
confessed.— People  t.  Fleming,  136  P.  291. 

1 268  (Nev.)  The  cross-examination  must  be 
limited  to  matters  stated  in  the  examination  in 
chief  and  to  tests  of  the  accuracy,  veracity,  and 
credibility  of  the  witness,  though  it  is,  of  course, 
competent  to  call  out  anything  tending  to  modi- 
fy or  rebut  the  inference  resulting  from  the 
facts  stated  by  the  witness  in  bis  direct  exam- 
ination.—Anderson  V.  Berrum,  136  P.  973. 

The  rule  limiting  cross-examination  does  not 
prevent  the  croBS-examinine  party  from  makii^ 
the  witness  his  own  after  the  adverse  party  has 
concluded  his  case  in  chief,  nor  does  it  pre- 
vent the  court  from  allowing  a  rigid  examina- 
tion if  tbe  witness  be  hoatUe.— Id. 

i  269  (Mont)  Where  plaintiff  testified  that 
cattle  purchased  by  defendant  from  B.  were 
not  sold  to  B.  by  plaintiffs,  cross-examination 
as  to  the  details  of  the  transaction  held  im- 
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firoperly  excluded,  as  Rev.  Codes,  {  8021,  limit- 
ug  crois-examioation,  ia  to  be  liberal^  con* 
Btrued.— <!uerth  v.  Arbogaat,  133  P.  383. 

1277  (Oal.)  Oa  trial  for  homicide,  held,  that 
it  was  error  to  permit  it  to  be  sbowD  by  ac- 
cused's croaa-exaoiiDation  that  he  participated 
in  boxing  contests  held  by  a  club  under  an  as- 
sumed name.— People  t.  Fleming,  136  P.  291. 

1 286  (Cal-App.)  As  to  new  matter  elicited  by 
crosB^xaminatlon,  questions  BUggestlve  in  form 
may  be  arted  on  redirect  examination^EatcHi 
T.  Locey,  136  P.  534. 

1 286  (Sev.)  That  ^laintifi  on  his  croaa^x- 
amination  was  questioned  as  to  why,  in  his 
former  suit,  he  did  not  claim  as  great  damage 
as  in  the  present  will  not  authorize  his  attor- 
ney on  redirect  to  ask  leading  questions.— An- 
derson V.  Berrum,  136  P.  873. 

IV,  OKEDIBILXTT,  EHPEACHiaiXIT, 
CONTBADIOTZON.  AlTD  OOB- 
BOBORATIOH. 

(A)  IB  General. 

1 330  (Mont)  Where  plaintiff  testified  that, 
on  the  security  of  fSOO,  he  permitted  a  Btranger 
to  take  cattle  valuisd  at  $1,400  under  an  agree- 
ment amounting  to  a  bailment,  with  an  option 
to  purchase,  question  asked  him  on  croBs-exam- 
ination  as  to  whether  he  made  any  investigation 
as  to  BUch  person's  standing  or  character  held 
^^^erly  excluded.— Cuerth  t.  Arbogast,  136 

(B)  Cli«rae<er  and  Coadnet  •<  Wltmeaa. 

1 337  (Okl.Cr.App.)  The  state  may  aflk  accus- 
ed, as  a  witness  in  tiis  own  behalf,  whether  he 
has  baen  conTlctod  of  a  crime  to  atEect  hia  cred- 
ibility.—Bnsby  V.  State.  1S6  P.  098. 

1 349  (Kan.)  The  limit  to  which  a  party  may 
be  cross-examined  as  to  bis  past  conduct  to 
affect  hia  credibility  is  ordinarily  within  the 
discretion  of  the  trial  court.— Cocfcrill  T.  Mis- 
aouri,  K.  &  T.  Ry.  Co.,  136  P.  322. 

1 349  (Kan.)  The  scope  of  cross-examination 
as  to  the  past  conduct  of  a  witness,  to  discredit 
him,  is  largely  discretionary.— State  t.  Moberly, 
136  P.  324. 

S  350  (CaLApp.)  Where  one  of  accused's  wit- 
nesses admitted  that  he  was  convicted  of  a 
felony  upon  his  plea  of  guilty,  and  neither  the 
merite  of  the  conviction  nor  the  reasons  which 
induced  the  plea  of  guilty  were  relevant  to  the 
present  prosecution,  evidence  thereof  was  prop- 
erly excluded.— People  v.  Stirgios,  136  P.  957. 

I  355  (Kan.)  A  witness,  who  stated  that  be 
knew,  relative  to  the  character  of  the  prosecu- 
trix, only  what  he  had  heard  from  several  fam- 
iliea  with  whom  ^e  had  lived,  and  that  he  had 
no  knowledge  of  her  general  reputation,  held 
incompetent  to  testify  as  to  her  general  reputa- 
tion for  truthfulnesa.— State  t.  Evans,  136  P. 
270. 

(D)  Inoonslstent  Statement*  br  Wltneaa. 

{388  (Kan.)  A  foundation  for  impeachment 
cannot  be  laid  by  questions  on  cross-examina- 
tion which  involve  collateral  Issues. — State  t. 
Sexton,  136  P.  901. 

1392  (Utah)  In  an  action  to  recover  a  pref- 
erence given  by  en  insoivent  contrary  to  the 
Bankruptcy  Act,  the  schedules  of  aaaets  and  lia- 
bilities filed  in  the  bankruptcy  proceedings  are 
admissible  to  contradict  testimony  of  the  bank- 
rupt; his  attention  having  been  first  called  to 
the  conQict.~Utah  Ass'n  of  Creditmen  t.  Boyle 
Furniture  Co.,  136  P.  572. 

^  393  (Mont.)  One's  testimony  at  an  inquest 
being  admissible,  under  Rev.  Codes,  (  8025,  only 
to  impeach  him  by  showing  he  had  there  made 
statements  at  variance  with  his  testimony  at 
the  trial,  not  all  of  it,  but  only  such  part  of  it 
as  tends  to  contradict  his  testimony  at  the  trial, 
is  admissible. — Westlake  t.  Keating  Gold  Min- 
ing Ca.  136  P.  88. 


(E)  Cantrndiotlon  ud  OovFwfeorntlon  of 
Witness. 

{398  (Ariz.)  In  a  prosecution  for  homicide, 
where  the  state  asked  accused's  wife  if  ahe  did 
not  warn  the  Wife  of  deceased  to  look  out  for 
her  husband,  and  that  there  was  going  to  be 
trouble,  the  matter  being  a  collateral  one  not 
properly  admissible,  the  state  is  bound  by  the 
witness  answer,  and  cannot  impeach  it — Gxow- 
ell  V.  State,  136  P.  279. 

1398  (OkLCr.App.)  A  witness*  answer  on 
cross-examination  as  to  a  collateral  matter  Is 
conclaaire  azid  cannot  be  mbseqoenUy  oontra- 
dieted  by  way  of  impeachment  by  the  party  put- 
ting the  questioiL— Payna  v.  State,  136  P.  201. 

|40S  (Okl.Cr.App.)  It  is  error  to  permit 
cross-examination  oi  accused  on  any  distinct 
collateral  fact  not  brought  out  in  his  exanuna- 
tion  in  chie^  with  the  view  of  introdudng  wlt- 
nesaes  to  contradict  hioL- Payne  v.  Stat&  130 
P.  201. 

WORDS  AND  PHRASES. 

"Abandonment" — Parsons  t.  Ft.  Morgan  Reser^ 
voir  &  Irrigation  Co.  JColo.)  136  P.  1024. 

"Abortion."— State  v.  Harris  (Kan.)  136  P. 
264. 

"Actual  traveling  exoenaes." — State  t.  Eggers 

(Nev.)  136  P.  100. 
"Adverse    possession.  "—Johnson    r.  Sowden 

(Idaho)  136  P.  1186. 
"Adverse  U8er."*-Sexton  t.  Holt  (Kan.)  136  P. 

984. 

"Agricultural  purpose."- Falnriew  Inv.  Co.  t. 
Lamberson  (Idaho)  136  P.  606. 

"Also."— Irvine  v.  Irvine  (Or.)  136  P.  IB. 

"And  there  is  no  appeal." — Postal  Telegraph- 
Cable  Ca  T.  Superior  C!ourt  in  and  for  Yolo 
County  (Cal.  App.)  136  P.  538. 

"Any  othw  tttate  or  Interest  therein."— Miller 
V.  Miller  (Kan.)  136  P.  953. 

"Appropriatiun." — ^People  v.  Kendian  (Coloj 
136  P.  1033. 

"At  any  tim&"— State  T.  Moore  (Kan.)  136  P. 
283. 

"Automatically."- Estes  T.  Edgar   Zinc  Co. 

(Kan.)  186  P.  910. 
"Bill  of  partieulara."— Campbell  t.  Rice  (CaL 

App.)  136  P.  512. 
"Chattel  mortgage."— rammerie  t.  Ghildeis  (Or.) 

136  P.  349. 

"Claim."— lioretto  Literary  &  Benevolent  Socie- 
ty V.  Garcia  (N.  M.)  136  P.  868. 

"Cohabitation."— State  v.  Kaylor  (Or.)  136  P. 
889. 

"Color  of  title."— Jackson  t.  Larson  (Colo. 

App.)  136  P.  81. 
"Common  carrier." — State      Northern  Express 

Co.  (Wash.)  136  P.  U6a 
"Compensation."— State  r.  Bland  (Kan.)  136 

P  947. 

"Conditional  sale."— Farrow  t.  Work  (Okl.)  136 

P.  739. 

"Conspiracy."- Dearing  v.  Hookersmlth  (Idaho) 
136  P.  994;   Washmood  v.  United  States 
(Okl.  Or.  App.)  136  P.  184. 
"Constructive  trust"— Brown's  Estate  t.  Stair 

(Colo.  App.)  136  F.  1003. 
"Conversion.^'- Bilby  v.  Jones  (Okl.)  13Q  P.  414. 
"Conveyances  of  land."— Miller  t.  MUter  (KanJ 
136  P.  953. 

"Cow."— Jones  v.  State  (OkL  Cr.  App.)  136  P. 
182. 

"Credible  witness."— White  t.  Bower  (Colo.) 

136  P.  1053. 
"Dangerous  weapon." — State  t.  Blo(»n  (Kan.) 

136  P.  961. 

"Debt."— IBovee  v.  Boyle  (Colo.  App.)  136  P. 
467. 

"De  facto  corporation."— Falrview  Inv.  Co.  v. 

Lamberson  (Idaho)  136  P.  606. 
"Destitute."— State  v.  Waller  (Kan.)  136  P. 

215. 

"Directly  intermediate  point"— Schanen- Blair 
Co.  V.  Southern  Pac.  Co.  (Or.)  136  P.  886. 

"Doing  business  in  this  state." — Xorthem  Pac. 
By.  Go.  T.  Gifford  (Idaho)  130  P.  1131. 
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"Domicile."— MUler  t.  Miller  (Or.)  138  P.  15. 
"Enter."— Cudihee  t.  Phelps  (Wash.)  136  P.  367. 
"Kotry. "—Indian  Gove  Irr.  DisL  v.  Prideanx 

(Idaho)  186  P.  618. 
*'EntrymaD."— Indian  Cove  Irr.  Dist.  v.  Pri- 

deauz  (Idaho)  136  P.  618. 
"Executory  devise."— Miller  T.  Miller  (Kaa.) 

136  P.  863. 

"False  impriaooment"— Grorud  r.  LobbI  (Mont.) 

.  136  P.  ioe». 

''Fees."— State  v.  Bland  (Kao.)  136  P.  947. 
"Fellow  servant"— Putnam  t.  Pacific  Monthly 

Co.  (Or.)  136  P.  835. 
Telony."— People  t.  Godding  (Colo.)  136  P. 

1011;  parte  De  Vore  (N.  M.)  136  P.  47, 
"Forfeiture."- Jones  v.  State  (OkL  Or.  App.) 

136  P.  182. 

"Fraud."- Sipes  t.  Dickinson  (OkL)  136  P.  761. 
"Furitive  from  justice."— £z  parte  WilUama 

(OkL  Cr.  App.)  136  P.  BOTT 
"Gift  causa  mortis."- Baker  v.  Moran  (Or)  136 

P.  30. 

"Gioods,  wares,  and  merchandise."— Hewson  v. 

Feterman  Mfg.  Co.  (Wash.)  136  P.  1158. 
"Hotse."— Jones  t.  State  (OkL  Cr.  App.)  136  P. 

182. 

"Indebtedness."— PoweU  t.  Fetch  (OaL)  136  P. 
65. 

"Insolvent"— Utah  Ass'n  of  Gredltmen  t.  Boyle 

FurnitQre  Co.  (Utah)  136  P.  572. 
"Inrolring  risk  or  danger."— Dunn  v.  Orchard 

Land  &  Timber  Co.  (Or.)  136  P.  872. 
"Irrigation  district"- Indian  Cove  Irr.  Dist  T. 

Prideanx  (Idaho)  136  P.  61S. 
"Itinerant  vendor."— State  v.  Byles  (Wyo.)  136 

P.  114. 

"Judgment."- Buckholts  t.  FarreU  (Okl.)  136 
pr746. 

"Known."— Ex  parte  De  Tore  (N.  M.)  136  P. 
47. 

"Last  clear  chance." — Dahmer  v.  Northern  Pac 

By.  Co.  (Mont.)  136  P.  imo. 
"Lewd  and  lascivious  coliabitation."— State  v. 

Naylor  (Or.)  136  P.  889. 
"LtobUlg."— Jones  v.  State  (OkL  Cr.  App.)  130 

"Living  separate  and  apart."— Schnuder  T.  Bi- 
berger  (Wash.)  136  P.  701. 

"Local."— Couch  v.  Marvin  (Or.)  136  P.  6. 

"Machinery." — Dunn  v.  Orchard  Land  &  Tim- 
ber Co.  (Or.)  136  p.  872. 

"Magistrate."— Ex  parte  Owen  (OkL  Or.  App.) 
1S«  P.  197. 

"Malice."— Bennett  v.  State  (Ariz.)  136  P.  276. 
"Malicious    prosecution."— (Grorud    v.  L(»sl 

(Mont.)  138  P.  1060. 
"Marketable  title."— Moore  t.  Elliott  (Wash.) 

136  P.  849. 

"Material."- Baker  City  Mercantile  Co.  v. 
Idaho  Glased  Cement  Pipe  Co.  (Or.)  136  P. 

"May."— Hubner  v.  Hnbner  (Or.)  136  P.  667. 
"Miscarriage."— State  v.  Harris  (Kan.)  136  P. 

2G4.  . 
"Mortgage."— Farrow  v.  Work  (Okl.)  136  P. 

739. 

"Municipal."— Couch  v.  Marvin  (Or.)  136  P.  6. 
"Murder."— Bennett  v.  State  (Ariz.)  136  P.  276. 
"Navigable."— Lebanon  Lumber  Co.  t.  Leonard 

(Or.)  136  P.  891. 
"Necessaries  of  life."— State  v.  Waller  (Kan.) 

lliti  P.  215. 

"Nece.ssitous."— State  v.  Waller  (Kan.)  136  P. 
215. 

"Xegligenee." — Pilasn   v.   Tip-Top   Auto  Co. 

(Or.)  i:i6  P.  642. 
"Notice."— Tooele  Meat  ft  Storagn  Co.  t.  Mone 

(Utah)  136  P.  965. 
"O.  K."— State  v.  MassachusettB  Bonding  & 

Ins.  Co.  (Kan.)  136  P.  905. 
"One  or  more  persons." — Barnard  Realty  Co.  v. 

City  of  Butte  (Mont)  136  P.  1064. 
"Open  account."— National  Lumber  rjo.  T*" 

junga  Valley  Bock  Co.  (Cal.  App.)  130  P. 

60S' 


"PartnershU*.**— Bed  Blver  Valley  Cotton  Co.  v. 
J.  W.  Stalcnp  MercanUle  Co.  (OU.)  136  P. 
1115. 

"Part  payment"- Hewsonr.  Feterman  Mfg.  Go. 

(Wash.)  386  P.  1158. 
"Party  aggrieved."— Postal  Telegraph-Cable  Co. 
V.  Superior  Court  in  and  for  Xolo  County 
(Cal.  App.)  136  P.  63& 
"Parte  In  uiterest"— Johnson  v.  Sowden  (Idaho) 

186  P.  1136. 
"Passenger."— St  Loals  &  S.  F.  H.  Co.  v. 

Kerns  (OkL)  136  P.  189. 
"Payment "-MiUer  t.  Del  Bio-  Miu.  &  Mill. 

Co.  (Idaho)  136  P.  448. 
"Fenalty."— Joues  v.  State  'Okl.  Cr.  App.)  136 
P.  182. 

"Personal  service." — Kramm  t.  Stockton  Elec- 
tric It  Co.  (CaL  App.)  136  P.  523. 
'Tleading."— Smith  v.  Algoua  Lumber  Co.  (Or.) 
136  1?  7. 

"Points." — Schanen-Blair  Go,  v.  Southern  Pac. 

Co.  (Or.)  136  P.  886. 
"Position  of  responsibility  and  trust" — Hewson 

V.  Peterman  Mfg.  Go.  (Wash.)  136  F.  1158. 
"Preceding  year." — Bovee  v.  Boyle  (Oolo.  App.) 

136  P.  467. 
"Prescribed  by  law."— Bx  parte  De  Vore  (N, 

M.)  136  P.  47. 
"Private  corporation."— Indian  Cove  Irr.  DIsL 

V.  Prideanx  (Idaho)  136  P.  618. 
"Proceeding," — Kramm  v.  Stockton  Electric  B. 

Co.  (Car.  App.)  136  P.  523. 
"Prohibition." — McCk>mb    v.    Fourth  Judicial 
Dist  Court  in  and  for  Elko  County  (Nev.) 
136  P.  663. 
"Property."— State  v.  Kliukenberg  (Wash.)  136 
P.  092. 

"Public  corporation."— Indian  Cove  Irr.  Dist 

V.  Prideauz  (Idaho)  136  P.  61& 
"PunUhable."— People  t.  Godding  (Colo.)  186  P. 
lOlL 

"Punishment"— Jones  t.  State  (OkL  Gr.  App.) 

136  P.  182. 

"Purchase."- Miller  v.  Del  Bio  Mln.  &  MilL 

Co.  (Idaho)  136  P.  448. 
"Quasi  contract" — Brown's  Estate  T.  Stair 

(Colo.  App.)  136  P.  1003. 
"Question  <h  science,  art,  or  trade.**— Kramm 
V.  Stockton  Election  B,  Co.  (Cal.  App.)  136 
P.  523. 

"Reasonable  care  in  providing  a  safe  place." — 
Great  Western  Coal  ft  Coke  Co.  v.  Malone 
(OkL)  136  P.  403. 
"Reasonably  safe  place  to  work." — Great  W«t- 
ern  Coal  ft  Coke  Co.  v.  Malone  (Okl.)  136 
P.  403. 

"Becognlzed."— Bx  parte  De  Vore  (N.  H.)  136 
P.  47. 

"Rendered."- Kramm  v.  Stockton  EHectric  B. 

Co.  (Cal.  App.)  136  P.  523. 
"Reserved  for  public  use."— StoCEeran  v.  Okano- 

can  County  (Wash.)  136  P.  484. 
"Res  ipsa  loquitar."— Hill  v.  Pacific  Gas  ft  Elec- 
tric Co.  (CaL  App.)  186  P.  492. 
"Restaurant"- Lendbolm  t.  People  (Colo.)  136 
P.  70, 

"Resulting  trnst."— J.  I.  Case  Threshing 
Mach.  Go.  Y.  Walton  Trnst  Go.  (Okl.)  136 
1'.  769. 

"Ri-rlit."— McCann  v.  Burns  (Or.)  136  P.  659. 
"Right  of  way."— Smith  v.  Missouri  Pac.  liy. 

Lo.  (Kan.)  136  P.  253. 
"Riparian  right"- RnamuBHen  V.  Walker  Ware- 
house Co.  (Or.)  136  P.  661. 
"Salary."— State  v.  Bland  (Kan.)  136  P.  947. 
"Sale.'*— Miller  v.  Del  Rio  Min.  &  Mill.  Co. 
(Idaho)  136  P.  44S:  Washington-Oregon 
Corporation  v.  Oity  of  Chehalia  (Wash.)  136 
[P.  6S1, 

"Saloon."— Lendholm  t.  People  (C^olo.)  136  P. 
70. 

"Same."— Irvine  v.  Irvine  (Or.)  136  P.  18. 
"Special."— Couch  v.  Marvin  (Or.)  136  P.  6. 
"Special  assessment" — Pomroy   v.   Board  of 
l*ubllc  Waterworks,  Dist.  No.  2,  of  City  of 
    '     Pueblo  (Coio.^  136  P.  78.  
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"Stated  account"— National  Lamber  Co.  v.  Te- 
VallG7  Hock  Co.  (Cal.  App.)  136  P. 

"State  treasary."— State  r.  McMillan  (Ner.)  136 
P.  108. 

"Stockholder."— Weetern  Pac  Ry.  Co.  v.  God- 
frey (Cal.j  136  P.  2S4. 

"Saccesmon."— Connolly  v.  Probate  Court  in 
and  for  Kootenai  County  (IdahoL136  P.  205. 

"Time  to  try  the  cause."— SUte  t.  Hecbt  (Kan.) 
136  P.  251. 

"Title."— State  v.  Klinkenberg  (Wash.)  136  P. 
692. 

"Transcript."— Smith  t.  Algona  Lamber  Co. 

(Or.)  186  P.  7. 
"Trial  de  novo."— Peters  t.  Holder  (Okl.)  136 

P.  400. 

"Vacant."— Great  Fall*  &  T.  a  Ry.  Ca  t. 

Gonong  (Mont.l  136  P.  390. 
"Value.'*— Wickersham   Co.   v.   Nichols  (Cal. 

App.)  1S6  P.-  Qll. 
"Verdict  of  not  guilty."— Woody  t.  State  (Okl. 

Cr.  App.)  136  P.  430. 
**Weapon.'^— State  t.  Bloom  (Kan.)  136  P.  9S1. 
"Well."— West  T.  McDonald  (Or.)  136  P.  690. 

WORK  AND  LABOR. 

See  Trial.  }  101. 

J 10  (Cal.)  Where  a  building  contract  vas 
d  (or  failure  to  record  a  memorandom  there- 


of, as  required  by  Code  Civ.  Proc  f  1183,  the 
contractor's  sole  remedy  was  an  acuoQ  for  the 
reasonable  value  of  the  lalior  and  materials 
furnished,  up  to  the  contract  price,  on  proof  of 
a  substantial  compliance  with  the  attempted 
contract— Mannix  t.  B.  I*  Radke  Co.  136  p. 
52. 

I  14  (Mont.)  Upon  a  wrongful  act  of  defend- 
ant preventing  the  completion  of  a  contract, 
plaintiff  could  treat  the  contract  as  at  an  end, 
and  sue  upon  a  quantum  meruit— McFarland 
V.  Welch,  136  P.  894. 

WORKMENS'  COMPENSATION  ACTS. 

ee  Master  and  Servan 
168;  Statutes,  iS  114, 

WRITS. 

See  Certiorari ;  Execution;  Garntshment;  Ha-> 
beas  Corpus;  Injunction;  Mandamas;  Pro- 
cess; Prohibition;  Quo  Warranto;  Replevin; 
Searches  and  Seizures. 

WRITS  OF  ERROR. 

Sea  Appeal  and  Brrw. 


SeeJUaster  and  Servan^  250%;  States,  | 


WRONGFUL  DEATH. 


See  Death. 
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